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Sec.                                    . .      *  •    '  Sec. 

0514.  Notice  of  regiflttation  to  be  affixed  9515.  Ck)nstn2ctioii  of  act ;  definitions, 
to  trade-jnnrkjdf  to  package  in-  9516.  Time  of  taking  effect  of  act ;  re- 
closing -article;  notice  .of  regis-  peal;  exception  of  certificates 
trirtion  'or-  of  infringement  req-  of  registration  issued  under  pre- 
uisif^  of  recovery  of  damages.  vious  acts. 

;%.    {r!  S.  §§  4937-4947.    Superseded.) 

'*^hese  sections,  constituting  chapter  2  of  this  Title  of  the  Revised  Statutes, 
'  authorized  the  registration  of  trade-marks  by  persons  entitled  to  the  exclusive 
'  '  use  of  a  lawful  trade-mark,  or  who  intended  to  adopt  and  use  any  trade-mark 
for  exclusive  use  within  the  United  States,  and  provided  remedies  for  infringe- 
ment of  registered  trade-marks  and  for  false  registration,  and  authorized  reg- 
ulations for  the  transfer  of  rights  to  trade-marks.  Its  provisions  were  held 
by  the  Supreme  Ck>urt  to  be  unconstitutional,  on  the  ground  that  a  trade-mark 
was  not  an  invention,  discovery,  or  writing,  within  Const,  art.  1,  §  8,  c1.  8, 
authorizing  Congress  to  secure  "to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries,"  and  that  its  provisions  were  not 
sustainable  under  Const,  art.  1,  §  8,  cl.  3,  giving  Congress  power  *'to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes,"  since  the  act  was  not  thus  limited,  but  was  so  framed  as  to 
apply  to  all  commerce.    Trade-Mark  Cases,  100  U.  S.  82,  25  L.  Ed.  550. 

Provisions  similar  to  those  in  the  above-mentioned  sections,  but  limited  to 
trade-marks  used  in  commerce  with  foreign  nations  or  with  the  Indian  tribes, 
were  contained  in  the  Trade-Mark  Act  of  March  3,  1881,  c.  138,  21  Stat.  502. 
This  act  was  evidently  intended  as  a  substitute  for  these  sections. 

Act  Aug.  14,  1876,  c.  274,  19  Stat.  141,  making  punishable  certain  offenses 
against  the  provisions  of  this  chapter  of  the  Revised  Statutes,  was  held  to 
fall  with  it,  and  not  to  become  operative  under  Act  March  3,  1881,  c.  138, 
mentioned  above.  United  States  v.  Koch,  40  Fed.  250.  That  act  is  therefore 
omitted. 

The  Trade-Mark  Act  of  Feb.  20,  1905,  c.  592,  post,  §i  9485,  9487-9511,  9513- 
9516,  contained  more  comprehensive  provisions  than  those  of  said  Act  March 
3,  1881,  c.  138,  and  may  be  regarded  as  superseding  said  act. 

See  notes  to  said  Act  Feb.  20,  1905,  c.  592,  §  1,  post,  §  9485. 

§  9485.  (Act  Feb.  20, 1905,  c.  592,  §  1,  as  amended,  Act  May  4,  1906, 
c.  2081,  §  1,  and  Act  Feb.  18,  1909,  c.  144.)  Registration  of 
trade-marks  authorized;  requisites  of  application  therefor; 
fees  and  other  requirements. 
The  owner  of  a  trade-mark  used  in  commerce  with  foreign  na- 
tions, qr  among  the  several  States,  or  with  Indian  tribes,  provided 
such  owner  shall  be  domiciled  within  the  territory  of  the  United 
States,  or  resides  in  or  is  located  in  any  foreign  country  which, 
by  treaty,  convention,  or  law,  affords  similar  privileges  to  the  citi- 
zens of  the  United  States,  may  obtain  registration  for  such  trade- 
mark by  complying  with  the  following  requirements:  First,  by  fil- 
ing in  the  Patent  Office  an  application  therefor,  in  writing,  address- 
ed to  the  Commissioner  of  Patents,  signed  by  the  applicant,  specifying 
his  name,  domicile,  location,  and  citizenship ;  the  class  of  merchandise 
and  the  particular  description  of  goods  comprised  in  such  class  to 
which  the  trade-mark  is  appropriated;  a  statement  of  the  mode  in 
which  the  same  is  applied  and  affixed  to  goods,  and  the  length  of  time 
during  which  the  trade-mark  has  been  used ;  a  description  of  the  trade- 
mark itself  shall  be  included,  if  desired  by  the  applicant  or  required  by 
the  Commissioner,  provided  such  description  is  of  a  character  to  meet 
the  approval  of  the  Commissioner.  With  this  statement  shall  be  filed 
a  drawing  of  the  trade-mark,  signed  by  the  applicant,  or  his  attorney, 
and  such  number  of  specimens  of  the  trade-mark  as  actually  used  as 
may  be  required  by  the  Commissioner  of  Patents.  Second,  by  paying 
into  the  Treasury  of  the  United  States  the  sum  of  ten  dollars,  and 
otherwise  complying  with  the  requirements  of  this  Act  and  such  regu- 
lations as  may  be  prescribed  by  the  Commissioner  of  Patents.  (33 
Stat.  724.    34  Stat.  168.    35  Stat.  628.) 

This  was  the  first  section  of  the  Trade-Mark  Act  of  1905,  entitled  "An  act 
to  authorize  the  registration  of  trade-marks  used  in  commerce  with  foreign 
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nations  or  among   the  several  States  or  with  Indian  tribes,  and  to  protect  the 


same/' 


Sections  2-30  of  the  act  are  set  forth  post,  §§  9487-9511,  9513-9516. 

This  section,  as  originally  enacted,  contained,  after  the  words  *'de8cription 
of  goods  comprised  in  sach  class  to  which  the  trade-mark  is  appropriated,"  as 
a  further  clause,  the  words  "a  description  of  the  trade-mark  itself;  and  to 
this  clause  was  added,  by  the  amendment  of  the  section  by  Act  May  4,  1906, 
c.  2081,  §  1,  cited  above,  the  words  *'only  when  needed  to  express  colors  not 
shown  in  the  drawing."  Section  4  of  said  amendatory  act  of  May  4,  1906,  c. 
2081,  provided  that  the  act  should  take  effect  July  1,  1906. 

By  further  amendment  of  this  section  by  Act  Feb.  18,  1909,  c.  144,  last 
cited  above,  the  whole  of  said  clause  previously  amended  was  omitted,  and 
after  the  sentence  next  following  it  was  inserted  the  provision,  "a  description 
of  the  trade-mark  itself  shall  be  included,  if  desired  by  the  applicant  or  re- 
quired by  the  Commissioner,  provided  such  description  is  of  a  character  to  meet 
the  approval  of  the  Commissioner,"  making  the  section  read  as  set  forth  here. 

This  act  superseded  the  Trade-Mark  Act  of  March  3,  1881,  c.  138,  21  Stat. 
502,  entitled  "An  act  to  authorize  the  registration  of  trade-marks  and  protect 
the  same,"  and  also  Act  Aug.  5,  1882,  c.  393,  22  Stat.  298,  entitled  "An  act 
relating  to  the  registration  of  trade-marks."  Section  30,  of  this  act,  post,  § 
0516,  repealed  all  inconsistent  acts  and  parts  of  acts,  except  so  far  as  they 
might  apply  to  certificates  of  registration  issued  uiyler  the  Trade-Mark  Act  of 
March  3, 1881,  c.  138,  and  Act  Aug.  5, 1882,  c.  398. 

Said  Trade-Mark  Act  of  March  3,  1881,  c.  138,  was  as  follows: 

"Be  it  enacted,  &c.  That  owners  of  trade-marks  used  in  commerce  with 
foreign  nations,  or  with  the  Indian  tribes,  provided  such  owners  shall  be 
domiciled  in  the  United  States,  or  located  in  any  foreign  country  or  tribes 
which  by  treaty,  convention  or  law,  affords  similar  privileges  to  citizens  of 
the  United  States,  may  obtain  registration  of  such  trade-marks  by  complying 
with  the  following  requirements: 

•*First.  By  causing  to  be  recorded  in  the  Patent  Office  a  statement  specify- 
ing name,  domicile,  location,  and  citizenship  of  the  party  applying;  the  class 
or  merchandise  and  the  particular  description  of  goods  comprised  in  such  class 
to  which  the  particular  trade-mark  has  been  appropriated ;  a  description  of 
the  trade-mark  itself,  with  fac-similes  thereof,  and  a  statement  of  the  mode  in 
which  the  same  is  applied  and  affixed  to  goods,  and  the  length  of  time  during 
which  the  trade-mark  has  been  used. 

"Second.  By  paying  into  the  Treasury  of  the  United  States  the  sum  of 
twenty-five  dollars,  and  complying  with  such  regulations  as  may  be  prescribed 
by  the  Commissioner  of  Patents. 

"Sec.  2.  That  the  application  prescribed  in  the  foregoing  section  must,  in 
order  to  create  any  right  whatever  in  favor  of  the  party  filing  it,  be  accom- 
panied by  a  written  declaration  verified  by  the  person,  or  by  a  member  of  a 
firm,  or  by  an  officer  of  a  corporation  applying,  to  the  effect  that  such  party 
has  at  the  time  a  right  to  the  use  of  the  trade-mark  sought  to  be  registered, 
and  that  no  other  person,  firm,  or  corporation  has  the  right  to  such  use,  either 
in  the  identical  form  or  in  any  such  near  resemblance  thereto  as  might  be 
calculated  to  deceive;  that  such  trade-mark  is  used  in  commerce  with  foreign 
nations  or  Indian  tribes,  as  above  indicated;  and  that  the  description  and  fac- 
similes presented  for  registry  truly  represent  the  trade-mark  sought  to  be  reg- 
istered. 

"Sec.  3.  *  That  the  time  of  the  receipt  of  any  such  application  shall  be  noted 
and  recorded.  But  no  alleged  trade-mark  shall  be  registered  unless  the  same 
appear  to  be  lawfully  used  as  such  by  the  applicant  in  foreign  commerce  or 
commerce  with  Indian  tribes  as  above  mentioned  or  is  within  the  provision 
of  a  treaty,  convention,  or  declaration  with  a  foreign  power;  nor  which  is 
merely  the  name  of  the  applicant;  nor  which  is  identical  with  a  registered 
or  known  trade-mark  owned  by  another  and  appropriate  to  the  same  dass  of 
merchandise,  or  which  so  nearly  resembles  some  other  person's  lawful  trade- 
mark as  to  be  likely  to  cause  confusion  or  mistake  in  the  mind  of  the  public, 
or  to  deceive  purchasers.  In  an  application  for  registration  the  Commissioner 
of  Patents  shall  decide  the  presumptive  lawfulness  of  claim  to  the  alleged 
trade-mark ;  and  in  any  dispute  between  an  applicant  and  a  previous  regis- 
trant, or  between  applicants,  he  shall  follow,  so  far  as  the  same  may  be  ap- 
plicable, the  practice  of  courts  of  equity  of  the  United  States  in  analogous 
cases. 

"Sec.  4.  That  certificates  of  registry  of  trade-marks  shall  be  issued  in  the 
name  of  the  United  States  of  America,  under  the  seal  of  the  Department  of 
the  Interior,  and  shall  be  signed  by  the  Commissioner  of  Patents,  and  a  rec^ 
ord  thereof,  together  with  printed  copies  of  the  specifications,  shall  be  kept 
in  books  for  that  purpose.  Copies  of  trade-marks  and  of  statements  and  dec- 
larations filed  therewith  and  certificates  of  registry  so  signed  and  sealed  shall 
be  evidence  in  any  suit  in  which  such  trade-marka  shall  be  brought  in  con- 
troTersy. 
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"Sec.  5.  That  a  certificate  of  registry  shall  remain  in  force  for  thirty  years 
from  its  date  except  in  cases  where  the  trade-mark  is  claimed  for  and  applied 
to  articles  not  manufactured  in  this  country,  and  in  which  it  receives  pro- 
tection under  the  laws  of  a  foreign  country  for  a  shorter  period,  in  which  case 
it  shall  cease  to  have  any  force  in  this  country  by  virtue  of  this  act  at  the 
time  that  such  trade-mark  ceases  to  be  exclusive  property  elsewhere.  At  any 
time  during  the  six  months  prior  to  the  expiration  of  the  term  of  thirty  years 
such  registration  may  be  renewed  on  the  same  terms,  and  for  a  like  period. 

"Sec.  6.  That  applicants  for  registration  under  this  act  shall  be  credited 
for  any  fee,  or  part  of  a  fee,  heretofore  paid  into  the  Treasury  of  the  United 
States  with  intent  to  procure  protection  for  the  same  trade-mark. 

"Sec.  7.  That  registration  of  a  trade-mark  shall  be  prima  fade  evidence 
of  ownership.  Any  person  who  shall  reproduce,  counterfeit,  copy  or  colorably 
imitate  any  trade-mark  registered  under  this  act  and  affix  the  same  to  mer> 
chandise  of  substantially  the  same  descriptive  properties  as  those  described 
in  the  registration,  shall  be  liable  to  an  action  on  the  case  for  damages  for 
the  wrongful  use  of  said  trade-mark,  at  the  suit  of  the  owner  thereof;  and 
the  party  aggrieved  shall  also  have  his  remedy  accotding  to  the  course  of 
equity  to  enjoin  the  wrongful  use  of  such  trade-mark  used  in  foreign  com- 
merce or  commerce  With  Indian  tribes,  as  aforesaid,  and  to  recover  compensa- 
tion therefor  in  any  court  having  jurisdiction  over  the  person  guilty  of  such 
wrongful  act;  and  courts  of  the  United  States  shall  have  original  and  ap- 
pellate jurisdiction  in  such  cases  without  regard  to  the  amount  in  controversy. 

"Sec.  8.  That  no  action  or  suit  shall  be  maintained  under  the  provisions 
of  this  act  in  any  case  when  the  trade-mark  is  used  in  any  unlawful  business, 
or  upon  any  article  injurious  in  itself,  or  which  mark  has  been  used  with  the 
design  of  deceiving  the  public  in  the  purchase  of  merchandise,  or  under  any 
certificate  of  registry  fraudulently  obtained. 

"Sec.  9.  That  any  person  who  shall  procure  the  registry  of  a  trade-mark, 
or  of  himself  as  the  owner  of  a  trade-mark  or  an  entry  respecting  a  trade- 
mark, in  the  office  of  the  Commissioner  of  Patents,  by  a  false  or  fraudulent 
representation  or  declaration,  orally  or  in  writing,  or  by  any  fraudulent  means, 
shall  be  liable  to  pay  any  damages  sustained  in  consequence  thereof  to  the 
injured  party,  to  be  recovered  in  an  action  on  the  case. 

"Sec.  10.  That  nothing  in  this  act  shall  prevent,  lessen,  impeach,  or  avoid 
any  remedy  at  law  or  in  equity  which  any  party  aggrieved  by  any  wrongful 
use  of  any  trade-mark  might  have  had  if  the  provisions  of  this  act  had  not 
been  passed. 

"Sec.  11.  That  nothing  in  this  act  shall  be  construed  as  unfavorably  affect- 
ing a  claim  to  a  trade-mark  after  the  term  of  registration  shall  have  expired; 
nor  to  give  cognizance  to  any  court  of  the  United  States  in  an  action  or  suit 
between  citizens  of  the  same  State,  unless  the  trade-mark  in  controversy  is 
used  on  goods  intended  to  be  transported  to  a  foreign  country,  or  in  lawful 
commercial  intercourse  with  an  Indian  tribe. 

"Sec.  12.  That  the  Commissioner  of  Patents  is  authorized  to  make  rules 
and  regulations  and  prescribe  forms  for  the  transfer  of  the  right  to  use  trade- 
marks and  for  recording  such  transfers  in  his  office. 

"Sec.  13.  That  citizens  and  residents  of  this  country  wishing  the  protec- 
tion of  trade-marks  in  any  foreign  country,  the  laws  of  which  require  registra- 
tion here  as  a  condition  precedent  to  getting  such  protection  there,  may  reg- 
ister their  trade-marks  for  that  purpose  as  is  above  allowed  to  foreigners,  and 
have  certificate  thereof  from  the  Patent  Office." 

Said  Act  Aug.  5,  1882,  c.  393,  was  as  follows: 

"Be  it  enacted,  &c..  That  nothing  contained  in  the  law  entitled  'An  act  to 
authorize  the  registration  of  trade-marks  and  protect  the  same,'  approved 
March  third,  eighteen  hundred  and  eighty-one,  shall  prevent  the  registry  of 
any  lawful  trade-mark  rightfully  used  by  the  applicant  in  foreign  commerce 
or  commerce  with  Indian  tribes  at  the  time  of  the  passage  of  said  act." 

The  Commissioner  of  Patents  was  authorized  to  make  regulations  for  pro- 
ceedings for  registration  of  trade-marks  under  this  act,  by  section  26  thereof, 
post,  §  9511. 

Provisions  for  the  protection  of  trade-marks  on  foreign  articles,  etc.,  ex- 
hibited at  the  Panama-Pacific  International  Exposition  were  made  by  Act 
Sept.  18,  1913,  c.  14,  §|  2-6,  post,  §§  9525-9529. 

Provisions  for  extension  of  time  for  filing  applications  for  the  registration  of 
any  trade-mark,  print,  or  label  were  made  by  Act  Aug.  17, 1916,  c.  350,  ante,  H 
9438a-9438c 

Notes  of  Deoisions 

L  Constitutionmllty  of  trade-mark  leglala-  6.  Residents  of  the  Phllllplnes,  Por- 
tion,                                                                         to  Rico,  and  Cuba. 

2.    Constniction  of  act  In  general.  7.   Corporations    and    manufacturing 

8.    What  constitutes  trade-mark.  companies. 

4..  Persons  who  may  acquire  trade-mark  8.  -^  Unincorporated  associations  of 
in  genoral.  workmen. 

5.    ^—   Aliens.  ••    Number  of  trade-marks. 
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10.  Origin  and  adoption  of  mark  or  name. 

IL  Extent  of  rights  acquired. 

12.  Abandonment  and  extinguishment. 

13.  Registration— Right    to    registration, 

14.  Application. 

15*  Effect  of   registration. 

16.  Treaties  and  international  conventions. 

I.  Constitutionality  of  trade-mark 
iogislatlon^Act  1881,  c  138,  super- 
seded by  this  act,  was  held  valid,  as 
applying  only  to  interstate  commerce. 
Hennessy  y.  Braunschweiger  &  Co.  (G. 
C.  1898)  89  Fed.  664,  666;  Brennan  v. 
Bmery-Bird-Thayer  Dry  Goods  Co.  (C. 
C.  1900)  99  Fed.  971,  973. 

Congress  had  power  under  Const,  art, 
1,  I  8,  cL  3,  authorizing  it  to  regulate 
foreign  and  interstate  commerce  and 
commerce  with  the  Indian  tribes/  to 
enact  the  trade-mark  laws.  Rossmann 
T.   Gamier   (1914)  211  Fed.  401,  128 

C      \Jm      A.       lO. 

The  monopoly  given  the  owner  of  a 
trade-mark  by  the  trade-mark  laws  is 
not  forbidden  by  the  Sherman  Act  or 
any  other  act  of  Congress.  Coca-Cola 
Co.  ▼.  J.  G.  Butier  &  Sons  (D.  C.  1916) 
229  Fed.  224. 

The  power  of  the  general  government 
does  not  extend  to  trade-marks  under 
any  express  provision  of  the  Constitu- 
tion, but  only  so  far  as  may  be  inciden- 
tal to  other  subjects  over  which  it  has 
jurisdiction.  Traiser  v.  J.  W.  Doty 
Cigar  Co.  (1908)  84  N.  B.  462,  198 
Mass.  327. 

The  power  to  regulate  trade-marks 
finds  its  authority  under  the  commerce 
clause  of  the  federal  Constitution. 
Oneida  Community  v.  Oneida  Game 
Trap  Co.  (1915)  154  N.  Y.  S.  391,  168 
App.  Div.  769,  affirming  judgment 
(1914)  150  N.  Y.  S.  918. 

Legislation  by  congress  upon  the  sub- 
ject of  trade-marks  cannot  be  sustain- 
ed under  the  power  to  legislate  in  fa- 
vor of  authors  and  inventors,  nor  un- 
der the  power  to  regulate  commerce, 
and  Act  July  8,  1870,  on  this  subject, 
18  unconstitutional.  Leidersdorf  ▼. 
FUnt  (C.  C.  1878)  Fed.  Cas.  No.  8,219. 

The  statute  of  1870  concerning  regis- 
tration of  trade-marks  having  been  de- 
clared unconstitutional,  in  1881  a  valid 
statute  was  enacted,  touching  the  same 
subject,  which  did  not  re-enact  the  pe- 
nal statute  of  1876,  and  made  no  refer- 
ence thereto.  Held,  that  the  penal 
statute  fell  with  that  of  1870,  and  did 
not  remain  suspended,  to  become  oper- 
ative under  the  statute  of  1881.  U.  S. 
▼.  Koch  (C.  C.  1889)  40  Fed.  250. 

Act  1876,  §1  4,  5,  prohibiting  the  in- 
fringement of  trade-marks,  and  declar- 
ing any  infringer  punishable,  was  held 
unconstitutional,  since  ^  trade -mark  is 
not  an  invention,  discovery  or  writing 
within  Const,  art.  1,  |  8,  cL  8,  giving 
congress  power  to  secure  exclusive 
rights  of  authors  and  inventors  to  their 
respective  writings  or  discoveries,  nor 
is  such  legislation  within  the  clause  of 
the  constitution  giving  congress  the 
right  to  regulate  commerce  between  the 
states,  with  foreign  nations,  and   In- 


dian tribes.  U.  S.  v.  Steffens  (1879) 
100  U.  S.  82,  25  L.  Ed.  550. 

The  original  trade-mark  act  contain- 
ed in  R.  S.  |§  4937-4947,  was  held  un- 
constitutional because  not  confined  to 
commerce  over  which  congress  had 
power  to  legislate.    Id. 

The  act  of  Congress  assuming  to  con- 
fer exclusive  jurisdiction  on  federal 
courts  in  trade-mark  cases  has  been 
pronounced  unconstitutional.  Small  v. 
Sanders  (1889)  20  N.  E.  296,  118  Ind. 
105. 

2.  Construction   of  act  In  general.— 

The  Trade-Mark  Act  of  1905  did  not 
create  trade-marks,  but  merely  provid- 
ed for  their  registration.  In  re  Stand- 
ard Underground  Cable  Co.  (1906)  27 
App.  D.  C.  320;  In  re  Anti-Cori-Zine 
Chemical  Co.  (1909)  34  App.  EX.  C. 
191;  Quaker  City  Flour  MiUs  Co.  v. 
Quaker  Oats  Co.  (1915)  43  App.  D.  C. 
200. 

The  registration  of  trade- marks  is 
regulated  entirely  by  statute,  and  cre- 
ates no  property  rights  which  forbid 
either  regulation  or  fibolitlon  by  Con- 
gress. Stamatopoulos  v.  Stephano 
Bros.  (1914)  41  App.  D.  C.  590. 

The  Trade-Mark  Act  creates  no  rights 
in  a  registered  trade-mark,  but  merely 
provides  evidence  of  the  ownership  of 
the  right.  Given  v.  New  York  Athlet- 
ic Club  (1914)  42  App.  D.  C.  558. 

The  validity  of  a  trade-mark  depends 
upon  general  principles  and  rules  of 
law,  and  is  not  affected  by  its  registra- 
tion under  this  section.  Planten  v. 
Gedney  (D.  C.  1915)  221  Fed.  281, 
decree  reversed  (1915)  224  Fed.  382, 
140  C.  C.  A.  68. 

3.  What  oonstltutes  trade-mark.— 
See  notes  under  §  9490,  post. 

4.  Persons  who  may  acquire  trade- 
mark In  general.F-Defendants*  assignor 
invented  a  game  to  which  he  applied 
the  name  "Flinch,"  and,  on  the  failure 
bf  one  of  the  firms  owning  the  business, 
its  assets,  including  its  trade-mark, 
were  sold  to  complainant  under  a  ju- 
dicial sale.  The  original  inventor,  how- 
ever, continued  to  manufacture  and  sell 
the  game;  and  thereafter  he  transfer- 
red all  his  rights  and  ownership,  includ- 
ing the  trade-mark  in  the  name  of 
"Flinch,"  to  defendants.  Held,  that 
complainant  and  its  assignors,  by  sim- 
ply making  and  selling  the  game,  could 
not  acquire  a  trade-mark  in  the  name 
as  against  defendants.  H.  B.  Chaffee 
Mfg.  Co.  V.  Selchow  (1905)  135  Fed. 
1021,  08  C.  C.  A.  668,  affirming  judg- 
ment (C.  C.  1904)  131  Fed.  543. 

The  right  of  exclusively  using  the 
word  "Durham"  in  labels  on  smoking 
tobacco  belongs  to  manufacturers  in 
the  town  of  Durham,  N.  C.  Blackwell 
V.  Dibrell  (C.  C.  1878)  Fed.  Cas.  No. 
1,475. 

The  trade-mark  law  gives  no  right  by 
registration  to  any  but  owners  of  trade- 
marks. Brower  v.  Boulton  (C.  O. 
1892)  53  Fed.  389. 

One  having  the  exclusive  right  to  sell 
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in  the  United  States  a  patented  article 
made  in  a  foreign  country  may  adopt 
a  trade-mark  for  such  article,  not  used 
by  the  manufacturer,  and  is  entitled  to 
protection  in  its  use  in  this  country 
after  the  expiration  of  the  patent,  even 
as  against  the  patentee.  Hughes  v.  Al- 
fred H.  Smith  Co.  (D.  C.  1913)  205 
Fed.  302,  decree  affirmed  (1913)  209 
Fed.  37,  126  C.  C.  A.  179. 

An  official  inspector  of  fish  cannot 
claim  property  in  bis  official  brand  as 
his  private  trade-mark.  Chase  v.  Mayo 
(1876)   121  Mass.  343. 

A  jobber,  buying  his  goods  from  one 
manufacturing  them  solely  for  him,  ac- 
cording to  his  directions  as  to  design, 
material,  workmanship,  etc.,  may  cre- 
ate a  valid  trade-mark  on  the  goods. 
Nelson  v.  J.  H.  WincheU  &  Co.  (1909) 
89  N.  E.  180,  203  Mass.  75. 

The  right  to  describe  an  article  by 
the  trade-mark  or  patented  name  pass- 
es to  him  who  purchases  the  article 
from  the  inventor  or  his  assignee  while 
the  patent  is  in  force,  and  to  the  gen- 
eral public  after  the  patent  has  expir- 
ed, on  the  ground  of  the  assumed  dedi- 
cation of  the  name.  Edison  v.  Mills- 
Edisonia  (N.  J.  Ch.  1908)  70  A.  191. 

Where  Elias  Howe,  Jr.,  gave  a  li- 
cense to  use  bis  patented  right  or  com- 
bination in  the  manufacture  of  sewing 
machines,  plaintiff  was  entitled  to  adopt 
and  appropriate  the  word  "Howe"  as  a 
trade-mark  for  sewing  machines  made 
by  him,  as  against  the  patentee.  Howe 
V.  Howe  Mach.  Co.  (N.  Y.  1867)  50 
Barb.  236. 

Any  person  or  corporation  capable  of 
holding  title  to  personalty  may  acquire 
the  right  to  a  trade-mark.  Western 
Grocer  Co.  v.  Caffarelli  Bros.  (Tex. 
Cir.  App.  1908)  108  S.  W.  413. 

5.  •— —  Aliens.»The  provision  in  the 
treaty  with  Germany,  that  citizens  of 
Germany  shall  enjoy  in  the  United- 
States  "the  same  protection  as  native 
citizens,"  in  matters  of  trade-marks, 
etc.,  does  not  prevent  a  citizen  of  Ger- 
many from  acquiring  by  prior  use  in 
this  country  a  trade- mark  in  a  partic- 
ular word,  although,  by  the  laws  of 
Germany,  words  alone  are  not  the  sub- 
ject of  appropriation.  J.  &  P.  Baltz 
Brewing  Co.  v.  Kaiserbrauerei,  Beck  & 
Co.  (1890)  74  Fed.  222,  20  C.  C.  A. 
402,  affirming  decree  Kaiserbrauerei, 
Beck  &  Co.  v.  J.  &  P.  Baltz  Brewing 
Co.  (C.  C.  1895)  71  Fed.  695. 

The  fact  that  one  is  an  alien  does  not 
affect  his  right  of  property  in  a  trade- 
mark. La  Croix  v.  May  (C.  C.  1883) 
15  Fed.  236. 

A  foreigner  can  acquire  the  right  to 
a  common-law  trade-mark  in  the  Unit- 
ed States  only  by  its  use  on  goods  sold 
in  this  country.  Walter  Baker  &  Co. 
V.  Delapenha  (C.  C.  1908)  160  Fed. 
746. 

6.  -^  Residents  of  the  Philippines, 
Porto  Rico,  and  Cubaw— The  Philippine 
Islands  not  being  organized  territories 


of  the  United  States  as  contemplated 
by  section  3522,  supra,  the  residents  of 
those  islands  were  not  entitled  to  the 
privileges  of  the  Trade-Mark  Law  of 
1881,  but  are  entitled  to  such  privileg- 
es under  this  section.  (1902)  23  Op. 
Atty.  Gen.  634;  (1904)  25  Op.  Atty. 
Gen.  179;  (1909)  27  Op.  Atty.  Gen. 
623. 

Porto  Rico  being  an  organized  Ter- 
ritory of  the  United  States,  and  the 
laws  of  the  United  States  not  locally  in- 
applicable having  been  extended  to 
that  island,  its  residents  are  entitled 
to  register  trade -marks  in  the  United 
States.     (1902)  23  Op.  Atty.  Gen.  634. 

Since  the  law  in  force  In  Cuba  gives 
to  citizens  of  the  United  States  similar 
privileges  to  those  given  by  our  trade- 
mark law,  Cuba  is  one  of  the  countries 
with  which  we  have  reciprocal  arrange- 
ments, and  a  person  located  there  is 
entitled  to  register  trade-marks  under 
our  law.    Id. 

7. Corporations  and  manufac- 
turing companies. — ^A  trade-mark  may 
be  appropriated  by  a  manufacturing 
company  as  well  as  an  individual,  and 
pass  with  the  property  to  their  succes- 
sors. Atlantic  Milling  Co.  v.  Robinson 
(C.  C.  1884)  20  Fed.  217. 

Where  S.  &  Co.  are  to  furnish  the 
machinery  and  materials,  and  R.  is  to 
supply  the  supervising  labor  and  skill, 
and  a  trade-mark  which  he  is  to  de- 
fend, S.  &  Co.  selling  the  ware,  and  re- 
ceiving payment  therefor,  the  profits  to 
be  divided,  R.  is  a  "manufacturer," 
within  the  meaning  of  the  law  of 
trade-marks.  William  Rogers  Mfg.  Co. 
T.  Simpson  (1887)  54  Conn.  527,  9  AU. 
395. 

An  insurance  company,  though  not 
engaged  in  the  manufacture  of  articles 
of  commerce,  is  nevertheless  entitled 
to  protection  in  its  use  of  a  trade- 
mark. Atlas  Assur.  Co.  v.  Atlas  Ins. 
Co.  (Iowa,  1907)  112  N.  W.  232,  judg- 
ment modified  (1908)  114  N.  W.  609. 

A  corporation,  a  partnership,  or  in- 
dividual may  adopt  a  trade-name  under 
which  business  can  be  transacted,  ac- 
tions prosecuted,  and  the  title  to  prop- 
erty acquired  and  transmitted.  Cromp- 
ton  V.  Williams  (1913)  103  N.  B.  298, 
216  Mass.  184. 

A  corporation  lawfully  using  ma- 
chines, the  invention  of  an  individual, 
has  implied  authority  to  use  the  name 
of  the  inventor  for  the  purpose  of  truly 
and  properly  describing  the  machines. 
Edison  ▼.  Mills-Edisonia  (N.  J.  Ch. 
1908)  70  A.  191. 

A  corporation  cannot  acquire  the 
name  of  one  of  its  incorporators,  and 
use  it  to  deceive  the  public  and  to  de- 
fraud others  who  have  built  up  a  busi- 
ness under  the  same  name,  on  the 
ground  that  such  is  the  true  name  of 
the  incorporator.  De  Long  v.  De  Long 
Hook  &  Eye  Co.  (1895)  89  Hun,  399, 
35  N.  Y.  Supp.  509,  affirming  (1894) 
10  Misc.  Rep.  577,  82  N.  Y.  Supp.  203. 
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8. Unincorporated     associations 

of  woriinien.~A  number  of  workmen 
engaged  in  tiie  same  branch  of  indus- 
try, for  mutual  profit  in  the  pursuit  of 
their  common  vocation,  may  acquire  a 
trade-mark  to  distinguish  their  work- 
manship from  that  of  other  persons. 
Schmalz  y.  Wooley  (1898)  41  A.  939, 
57  N.  J.  Eq.  303,  43  L.  R.  A.  86,  73 
Am.  St.  Rep.  637,  reversing  decree 
(1898)  39  Ati.  539,  56  N.  J.  Eq.  649. 

An  unincorporated  association  of  op- 
eratives employed  by  others  in  manu- 
facturing a  product  may  adopt  a  device 
for  designating  the  articles  manufac- 
tured by  themselves,  and  are  entitled 
to  protection  against  fraudulent  imita- 
tions. Strasser  v.  Moonelis  (1888)  55 
N.  Y.  Super.  Ct  (23  Jones  &  S.)  197. 

Where  a  union  of  employes  adopted 
and  registered  a  label  to  designate  the 
product  of  the  labor  of  the  members 
thereof,  it  adopted  it  for  the  members 
of  its  various  subordinate  councils, 
within  Labor  Law  N.  Y.  (Laws  1897, 
p.  466).  Lynch  v.  John  Single  Paper 
Co.  (1906)  101  N.  Y.  Supp.  824,  115 
App.  Div.  911. 

The  Cigar  Makers*  International  Un- 
ion of  America,  a  voluntary,  unincor- 
porated association  of  workmen,  or- 
ganized "for  promoting  the  mental, 
moral,  and  physical  welfare  of  its 
members,"  but  not  engaged  in  the  busi- 
ness of  making  or  selling  cigars,  etc., 
is  not  a  trader,  and  is  not  entitled  to 
a  trade- mark,  either  at  common  law, 
or  under  the  provisions  of  this  section. 
McVey  ▼.  Brendel  (1891)  144  Pa.  235, 
22  Ati.  912,  29  Wkly.  Notes  Cas.  1, 
27  Am.  St  Rep.  625,  13  L.  R.  A.  377. 

9.  Number  of  trade- marks.— A  per- 
son is  not  necessarily  limited  to  one 
trade-mark  even  on  the  same  article. 
United  Lace  &  Braid  Mfg.  Co.  v.  Bar- 
thels  Mfg.  Co.  (D.  C.  1915)  221  Fed. 
456. 

A  manufacturer  may  be  protected  in 
the  use  of  as  many  separate  trade- 
marks as  he  first  adopts  and  continu- 
ously uses,  so  that  they  clearly  become 
to  purchasers  distinguishing  marks  of 
the  goods  he  makes  or  sells.  Layton 
Pure  Food  Co.  v.  Church  &  Dwight 
Co.  (1910)  182  Fed.  24,  104  C.  C.  A. 
464. 

A  manufacturer  of  a  class  of  goods 
of  different  grades  may  use  different 
trade -names,  each  of  which  indicates 
origin  and  ownership,  and  at  the  same 
time  a  particular  grade  of  his  goods. 
Dixie  Cotton  Felt  Mattress  CJo.  v. 
Steams  &  Foster  Co.  (1911)  185  Fed. 
431,  107  C.  C.  A.  501. 

A  trade-mark  for  horseshoe  nails  is 
not  invalid  because  the  owner  does  not 
use  it  on  all  grades  made  by  him,  but 
he  may  have  different  trade-matks  for 
different  grades  where  the  primary 
purpose  of  each  is  to  indicate  origin 
and  not  quality.  Capewell  Horse  Nail 
Co.  V.  Mooney  (C.  C.  1909)  167  Fed. 
575,  decree  afllrmed  (1909)  172  Fed, 
826.  97  a  O.  A.  24H. 


A  manufacturer  of  horseshoe  nails 
which  are  put  up  and  sold  in  packages 
and  boxes  and  also  sold  and  used  loose- 
ly may  adopt  and  use  at  least  two 
trade-marks  for  the  same  grade  of 
nails,  one  to  be  imprinted  on  the  nail 
and  the  other  on  the  packages  and  box- 
es containing  them,  even  though  such 
manufacturer  has  other  trade-marks  to 
indicate  the  same  origin,  but  which  in- 
cidentally indicate  grade,  and  which  he 
uses  on  other  grades.    Id. 

Where  complainant  adopted  two 
trade-marks  which  it  used  separately 
in  its  advertisements,  the  fact  that 
both  were  jointly  used  on  the  wrapper 
of  its  manufactured  article  did  not  en- 
able a  competitor  to  use  one  of  them 
alone.  Enoch  Morgan's  Sons  Co.  v. 
Ward  (1907)  152  Fed.  690.  81  C.  0.  A. 
616,  12  L.  R.  A.  (N.  S.)  729. 

That  a  manufacturer  of  cheese  has 
a  trade-mark  used  on  all  its  products 
does  not  destroy  its  right  to  the  exclu- 
sive use  of  a  certain  trade-name  as  ap- 
plied to  its  cream  cheese.  Internation- 
al Cheese  Co.  v.  Phenix  Cheese  Co. 
(1907)  103  N.  Y.  Supp.  362,  118  App. 
Div.  499. 

An  application  for  registration  of  a 
trade-mark,  which  used  the  following 
terms:  "For  Typographical  Union  La- 
bel: (Fac  simile  attached).  For  Allied 
Printing  Trades  Council  Label:  (Fac 
simile  attached)** — there  being  nothing 
in  the  law  prohibiting  registration  of 
more  than  one  label  by  one  application, 
showed  an  intention  to  register  both 
labels.  State  v.  Montgomery  (1910) 
106  P.  771,  56  Wash.  443. 

10.  Origin  and  adoption  of  mark  or 
nameiT— See  notes  under  |  9490,  post. 

11.  Extent  of  rights  aoqulred.— While 
the  right  to  manufacture  a  patented 
article,  and  sell  it  under  the  old  name 
is  free  to  the  world  since  the  expi- 
ration of  the  patent,  the  new  manu- 
facturer must  clearly  identify  his 
goods,  and  not  engage  in  unfair  compe- 
tition, nor  do  anything  which  will  tend 
to  induce  the  public  to  purchase  his 
goods  under  the  belief  that  they  are 
those  it  has  been  accustomed  to  pur- 
chase under  the  same  name.  Centaur 
Co.  ▼.  Neathery  (1898)  91  Fed.  891,  34 
C.  C.  A.  118. 

In  a  suit  for  infringement  of  a  trade- 
mark, objection  to  the  validity  of  com- 
plainant's registration  of  the  mark  was 
not  material  where  complainant  had  a 
common-law  trade-mark  in  the  device 
alleged  to  have  been  infringed.  Cape- 
well  Horse  Nail  Co.  v.  Mooney  (1909) 
172  Fed.  826,  97  C.  C.  A.  248,  afllrm- 
ing  decree  (C.  C.  1909)  167  Fed.  575. 

It  is  the  right  of  the  owner  and  not 
the  infringer  of  a  trade-mark  to  select 
and  adopt  it,  and  that  he  uses  with  it 
other  words  which  he  does  not  adopt 
as  part  of  that  trade-mark  does  not 
deprive  him  of  the  right  to  it.  Layton 
Pure  Food  Co.  v.  Church   &   Dwight 
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Co.  (1910)  182  Fed.  24,  104  C.  C.  A. 
464. 

After  one  has  acquired  a  trade-mark 
for  baking  soda,  another  may  not  ac- 
quire the  same  trade- mark  for  another 
member  of  the  same  class  of  goods, 
such  as  baking  powder.  Lay  ton  Pure 
Food  Co.  V.  Church  &  Dwight  Co. 
(1910)  182  Fed.  35,  104  C.  C.  A.  475, 
32  L.  R.  A.  (N.  S.)  274. 

A  trade -mark  may  cover  not  only  the 
physical  article  sold,  but  also  the  in- 
corporeal right  to  render  future  serv- 
ice in  connection  with  it.  Searchlight 
Gas  Co.  V.  Prest-0-Lite  Co.  (1914) 
215  Fed.  692,  131  C.  C.  A.  626. 

Under  the  common-law  rule  and  the 
statute,  a  trade-mark  oh  whisky  ap- 
plies both  to  straight  and  blended 
whiskies.  W.  A.  Gaines  &  Co.  v.  Rock 
Spring  Distilling  Co.  (1915)  226  Fed. 
531,  141  C.  C.  A.  287. 

A  property  right  inhering  in  a  trade- 
mark is  perfected  by  its  adoption  and 
use,  and  a  later  appropriator  is  a  tres- 
passer, though  the  prior  claimant  had 
not  extended  his  trade  into  the  terri- 
tory of  the  later  appropriator.  Theo- 
dore Rectanus  Co.  v.  United  Drug  Co. 
(1915)  226  Fed.  545,  141  C.  C.  A.  301. 

The  right  to  a  recorded  trade-mark  is 
limited  to  its  use  in  connection  with 
the  articles  particularly  described  in  the 
filed  statement.  Osgood  v.  Rockwood 
(C.  C.  1873)  Fed.  Cas.  No.  10,605. 

When  plaintiff  had  for  many  years 
stamped  all  its  products  '^Collins  & 
Co.,"  including  digging  tools,  the  fact 
that  it  did  not,  before  1856,  make  a 
digging  tool  such  as  the  shovel  on 
which,  in  1856,  Ames  &  Sons  put  the 
mark  "Collins  &  Co.,"  does  not  warrant 
the  conclusion  that  that  mark  was  not, 
in  1856,  the  mark  of  the  plaintiff's  trade 
in  respect  to  such  shovels.  The  Col- 
lins Co.  V.  Oliver  Ames  &  Song  Corp. 
(C.  C.  1882)  18  Fed.  561. 

The  right  to  the  exclusive  use  of  a 
word  or  symbol  as  a  trade-mark  is  in- 
separable from  the  right  to  make  and 
sell  the  <iommodity  which  it  has  been 
appropriated  to  designate.  Atlantic 
Milling  Co.  v.  Robinson  (C.  C.  18S4) 
20  Fed.  217,  appeal  dismissed  Rowland 
V.  Atlantic  Mill  Co.  (1889)  10  Sup.  Ct. 
1073.  136  U.  S.  648,  34  L.  Ed.  549. 

The  appropriation  of  a  word  in  a 
combination  constituting  a  trade-mark 
does  not  preclude  its  use  in  all  other 
combinations  formed  for  the  like  pur- 
pose; therefore,  plaintiff's  trade-mark, 
*Tratt*B  Astral  Oil,"  applied  to  refined 
petroleum,  was  not  infringed  by  the  use 
of  the  words  "Standard  White  Astral 
Oil"  to  designate  the  defendant's  re- 
fined petroleum.  Pratt  Mfg.  Co.  v. 
Astral  Refining  Co.  (C.  C.  1886)  27 
Fed.  492,  appeal  dismissed  Pratt  Mfg. 
Co.  ▼.  Berry  (1889)  10  Sup.  Ct.  1072, 
136  U.  S.  647,  34  L.  Ed.  550. 

Trade-mark  rights  acquired  in  the 
United  States  either  by  registration  or 
by  the  common  law  afford  no  protection 
against  acts  committed  wholly  in  a  for- 
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eign  country.  Vacuum  Oil  Co.  v.  Eagle 
Oil  Co.  (C.  C.  1903)  122  Fed.  105. 

A  proprietor  of  a  trade-mark  does  not 
lose  his  rights  to  the  same  in  the  United 
States  because  the  French  government 
seizes  such  proprietor's  property,  in- 
cluding his  trade-marks,  that  it  may 
find  in  France.  Baglin  v.  Cusenier  Co. 
(C.  C.  1905)  156  Fed.  1015,  order  re- 
versed (1905)  141  Fed.  497,  72  C.  C. 
A.  555. 

A  valid  trade -mark  cannot  be  destroy- 
ed by  proof  of  a  custom  to  disregard 
trade-marks  generally.  American  To- 
bacco Co.  V.  Polacsek  (C.  C.  1909)  170 
Fed.  117. 

Where  complainants  adopted  a  red 
capsule  in  connection  with  certain  spec- 
ified labels  and  collocation  to  distin- 
guish their  product,  their  right  to  the 
use  thereof  was  a  property  right  which 
the  courts  would  protect  against  in- 
fringement. Edward  &  John  Burke, 
Limited,  v.  Bishop  (C.  C.  1910)  175 
Fed.  167. 

One  cannot,  by  adoption  of  an  arbi- 
trary or  fanciful  name  as  a  trade-mark, 
exclude  others  from  using  a  geograph- 
ical or  descriptive  name  open  to  the 
public,  on  the  ground  that  the  latter 
name  so  closely  resembles  the  former 
as  to  be  calculated  to  mislead  the  pur- 
chasing public  as  to  the  origin,  mnnn- 
facture,  or  ownership  of  the  article 
sold,  or  for  any  other  reason.  John  T. 
Dyer  Quarry  Co.  v.  Schuylkill  Stone 
Co.  (C.  C.  1911)  185  Fed.  557. 

Complainant  may  maintain  a  suit  for 
unlawful  competition,  without  an  ex- 
clusive right  to  any  one  element  of  the 
dress  or  packing  of  an  article,  if  the 
ensemble  has  come  to  be  a  public  guar- 
anty of  oiigiii  and  quality.  Howard 
Dustless  Duster  Co.  v.  Carleton  (D.  C. 
5915)  219  Fed.  913. 

Complainant  is  entitled  to  enjoin  de- 
fendant's style  of  dress  of  a  competing 
article,  unless  it  discloses  a  differentia- 
tion from  that  previously  adopted  and 
by  which  the  public  has  come  to  recog- 
nize complainant's  product.     Id. 

The  registration  of  trade-marks  is 
regulated  entirely  by  statute,  and  cre- 
ates no  property  rights  which  forbid 
either  regulation  or  abolition  bv  Con- 
gress. Stamatopoulos  v.  Stephano 
Bros.  (1914)  41  App.  D.  C.  690. 

The  permanency  of  trade-mark  rights 
under  the  common  law,  whereby  they 
were  limited  only  to  the  period  of  their 
use,  and  ceased  only  with  their  aban- 
donment, is  preserved  by  the  Trade- 
Mark  Act  of  Congress,  and  registration 
thereunder  amounts  only  to  a  record 
of  existing  trade-mark  rights.  Ewing 
V.  Standard  Oil  Co.  (1914)  42  App. 
D.  C.  321. 

The  right  of  property  in  a  trade-mark 
is  not  limited  in  its  enjoyment  by  ter- 
ritorial bounds,  but,  subject  only  to 
such  statutory  regulations  as  may  be 
properly  made  concerning  the  use  and 
enjoyment  of  other  property,  the  pro- 
prietor may  assert  and  maintain  his 
right  wherever  the  common  law  affords 
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remedies  for  wrongs.  Derringer  y. 
Plate  (1865)  29  CaL  202,  87  Am.  Dec 
170. 

That  a  word  used  by  plaintiff  as  a 
trade-marki  comes  to  suggest  to  some 
persons  the  idea  of  purity  or  healthfal- 
ness,  does  not  make  it  common  prop- 
erty, and  deprive  him  of  his  trade- 
mark rights  therein.  Hygeia  Distilled 
Water  Co.  v.  Hygeia  Ice  Co.  (18»8) 
40  A.  534,  70  Conn.  516. 

Where  a  person  has  become  the  own- 
er of  the  ezdnsiye  right  to  produce  a 
play  based  on  a  character  created  in  a 
book,  and  has  adopted  a  name  for  such 
drama  as  his  trade- mark,  he  has  the 
exdnslYe  right  to  produce,  perform, 
and  represent  such  drama  onder  such 
title.  Hopkins  Amasement  Co.  v.  Froh- 
man  (1902)  103  HL  App.  613,  judgment 
affirmed  (1903)  67  N.  E.  891,  202  BL 
541. 

A  party  purchasing  part  of  a  trade- 
mark, and  adopting  the  balance,  will 
be  protected  in  his  title  to  the  former 
as  well  as  the  latter.  Sohl  t.  Geisen- 
dorf  (Ind.  1871)  1  WUs.  60. 

Where  one  had  a  trade-mark  on 
''Knickerbocker  School  Shoes,"  he  was 
entitled  to  name  his  manufacturing 
company  the  ''Knickerbocker  Shoe 
Company."  Burt  ▼.  Tucker  (1901)  59 
N.  B.  Ull,  178  Mass.  493,  52  L.  R.  A. 
112,  86  Am.  St.  Rep.  499. 

A  trade-mark  does  not  give  the  pro- 
prietor the  right  to  control  the  sale 
by  others  of  articles  of  his  manufac- 
ture. Garst  Y.  Hall  &  I^on  Co.  (1901) 
179  Mass.  588,  61  N.  E.  219,  55  L.  R. 
A.  631. 

Where  plaintiff  compounded  a  dys- 
pepsia care,  marking  the  boxes  with  the 
word  "Rex,"  and  filed  such  name  as  a 
trade-mark,  and  subsequently  continu- 
ously used  it  as  a  trade-mark  on  such 
medicine,  she  thereby  acquired  an  ex- 
clusiTe  property  right  in  the  name. 
Regis  Y.  H.  A.  Jaynes  &  Co.  (1904)  185 
Mass.  458,  70  N.  E.  480. 

The  fact  that  a  manufacturer  of  con- 
densed milk  adopted  as  a  trade-mark, 
before  the  enactment  of  laws  forbidding 
the  sale  of  cream  containing  less  than 
20  per  cent  of  butter  fat,  the  term 
"evaporated  cream*'  to  designate  his 
product,  does  not  give  him  the  right  to 
sell  such  product  as  cream,  evaporated 
or  otherwise.  State  ▼.  Tetu  (1906)  107 
N.  W.  953,  98  Minn.  351,  taxation  of 
costs  set  aside  (1906)  108  N.  W.  470, 
98  Minn.  351. 

One  who  has  appropriated  a  trade- 
mark, to  distinguish  his  goods  from  oth« 
er  similar  goods,  has  a  property  right 
in  it,  and  a  right  that  will  be  protected 
by  injunction  s  gainst  infringement 
Liggett  ft  Myers  Tobacco  Co.  t.  Sam 
Reid  Tobacco  Co.  (1890)  104  Mo.  53, 
15  S.  W.  843,  24  Am.  St  Rep.  313. 

A  priTilege  of  monopoly  in  a  certain 
trade-mark  in  a  certain  market  does 
not  carry  a  similar  exclusive  right  to 
it  in  other  markets,  where  it  has  been 
before  nsed  by  others.    Corwin  t.  Daly 
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(1860)  20  N.  T.  Super.  Ct  (7  Bosw.) 
222. 

The  right  of  a  person  to  use  his  own 
name  in  his  own  business  does  not  au- 
thorize him  to  lend  or  give  his  name  to 
a  corporation  for  the  purpose  of  en- 
gaging in  a  business  which  has  been 
conducted  by  others  under  precisely  the 
same  name.  De  Long  v.  De  Long  Hook 
ft  £^e  Co.  (1894)  10  Misc.  Rep.  577,  32 
N.  Y.  Supp.  203,  judgment  modified 
(1895)  89  Hun,  399,  35  N.  Y.  Supp.  509. 

One  who  sells  a  preparation  which 
could  be  used  only  by  dentists  cannot 
enjoin  a  dentist  from  using  it,  or  ad- 
vertising that  he  uses  it,  for  the  pur- 
pose for  which  it  was  intended,  though 
the  name  under  which  it  is  sold  is  a 
valid  trade-mark,  where  no  restrictions 
were  placed  on  its  use.  Sweezy  v. 
McBrair  (1895)  89  Hun,  155.  35  N.  Y. 
Supp.  11. 

Right  to  exclusive  use  of  a  trade- 
mark is  limited  to  a  use  on  a  particular 
class  of  goods  on  which  it  has  been  ac- 
tually used,  others  being  entitled  to 
use  the  identical  mark  or  name  in  con- 
nection with  the  sale  of  different  goods. 
Simplex  Automobile  Co.  v.  Kahnweiler 
(1914)  147  N.  Y.  Supp.  617,  162  App; 
Div.  480. 

Where  complainants  used  the  word 
^simplex"  in  the  sale  of  automobiles, 
defendant's  use  of  the  same  name  writ- 
ten in  the  same  manner  in  connection 
with  the  sale  of  fire  extinguishers  could 
not  constitute  unlawful  competition. 
Id. 

A  trade-mark  covering  a  certain  kind 
of  nursery  grown  peach  trees,  in  the 
absence  of  a  restrictive  contract,  will 
not  extend  to  the  reproductions  thereof 
after  sale,  and  render  the  general  deal- 
ing therein  by  the  purchasers  unlawful. 
Rannells  y.  Albaugh  (1905)  27  Ohio 
ar.  Ct  R.  742. 

The  trade-marks  "Crown,"  used  in 
connection  with  soda  crackers,  and 
"Jamestown,"  with  a  kind  of  cake 
known  as  "drops,"  is  not  infringed  by 
the  use  of  "Crown"  in  connection  with 
gingersnaps  and  of  "Jamestown"  in 
connection  with  "jumbles";  a  kind  of 
cake  four  or  five  times  as  large,  and 
having  a  hole  in  the  center  as  large  as 
a  "drop."  The  right  to  claim  a  trade- 
mark is  coextensive  only  with  the  use 
made  thereof.  Virginia  Baking  Co.  v. 
Southern  Biscuit  Works  (Va.  1910)  68 
S.  B.  261. 

12.  Abandonment  and  extlnqulshment. 
^See  notes  under  ${  9490,  9506,  post 

IS.  Reglstration^Rlght  to  registra- 
tions—The right  to  resistAr  the  word 
"Quaker,"  as  applied  to  flour,  cannot 
be  predicated  upon  previous  use  of  the 
words  "Quaker  City,"  as  applied  to 
that  product  Thermoeene  Co.  v. 
Thermozine  Co.  (D.  C.  1915)  225  Fed. 
446. 

A  sale  of  a  case  of  liquor  labeled  with 
a  certain  device  by  a  state  commis- 
sioner in  Canada  is  not  authorized  by 
Act  S.  C.  Dec.  24,  1892;   and  the  state 
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is  not  thereuDon  entitled  to  have  the 
device  registered  as  a  trade-mark. 
Seymour  v.  U.  S.  (18W)  2  App.  D. 
C.  240. 

The  DFODrietor  of  an  article  may  se- 
cure a  trade-mark  risht  to  a  name,  if 
the  article  so  branded  is  actually  vend- 
ible and  on  the  market,  and  the  pro- 
prietor intends  to  continue  its  produc- 
tion and  sale.  Breitenbach  v.  Rosen- 
berg (1911)  37  App.  D.  C.  102. 

No  cause  for  refusing  to  register  a 
trade-mark  upon  oooosition  is  afford- 
ed by  the  fact  that  the  applicant  has 
made  a  tentative  sale  of  thA  mark  de- 
pendent upon  registration,  and  has  dis- 
continued its  use  without  intent  to 
abandon  it.  B.  Fisher  &  Co.  v.  Knick- 
erbocker Mills  Co.  (1914)  42  App.  D. 
C.  570. 

14. Applieatlon.—The  descrip- 
tion of  a  trade-mark  for  wire  rope  as 
"a  red  or  other  distinctively  colored 
streak  applied  to  or  woven  in  a  wire 
rope"  is  too  indefinite  to  be  the  sub- 
ject of  registratian.  A.  Leschen  &  Sons 
Rope  Co.  V.  Broderick  &  Bascom  Rope 
Co.  (1906)  26  Sup.  Ct  425,  201 
U.  S.  166,  60  L.  Ed.. 710,  affirming  de- 
cree (1904)  134  Fed.  571,  67  O.  C.  A. 
418. 

Where  a  trade-mark  is  claimed  for 
paints  generally,  it  is  sufficient  to 
specify  paints  as  the  class  of  merchan- 
<lise,  without  specifying  any  description 
of  paints.  Smith  v.  Reynolds  (C.  0. 
1872)  Fed.  Cas.  No.  13,098. 

In  the  case  of  a  trade-mark  owned 
by  a  firm,  it  is  not  necessary  to  record 
the  name  of  each  individual  partner, 
and  his  place  of  residence,  under  Act 
July  8,  1870,  I  77.     Id. 

When  registration  of  a  trade-mark  is 
claimed  under  this  section,  it  should 
clearly  appear  in  the  application  that 
every  condition  precedent  has  been 
fully  complied  with.  In  re  A.  G.  Spald- 
ing &  Bros.  (1906)  27  App.  D.  C.  314. 

The  refusal  of  registration  of  a  trade- 
mark on  the  ground  that  the  registrant 
has  described  his  mark  in  too  broad 
and  too  indefinite  terms  merely  deprives 
the  registrant  of  the  benefits  conferred 
by  the  registration  act,  not  of  any  prop- 
*erty  right  which  he  may  have  acquired 
by  the  actual  use  of  a  good  trade-mark. 
A.  Leschen  &  Sons  Rope  Co.  v.  Brode- 
rick &  Bascom  Rope  Co.  (1911)  36 
App.  D.  C.  451. 

Where  the  matter  in  issue  was  the 
application  of  the  applicant's  mark  to 
any  of  the  goods  named  in  his  applica- 
tion, all  of  which  possessed  the  same 
descriptive  qualities  as  the  goods  to 
which  previous  and  similar  marks  were 
applied,  the  filing  of  an  amended  ap- 
plication canceling  the  words  "cocktails 
and  punches"  does  not  operate  to  ter- 
minate interference  and  opposition  pro- 
ceedings which  have  been  instituted. 
In  re  Boston  Wine  &  Spirits  Co.  (1912) 
39  App.  D.  C.  421. 
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15. Effect   of    reglstratioiiw— The 

registry  of  a  trade-mark,  its  essential 
feature  being  the  representation  of  a 
red  anchor  in  an  oval  spa^e,  is  not 
proof  of  intention  to  adopt  a  trade- 
mark consisting  of  the  word  "anchor" 
and  the  symbol  of  an  anchor,  irrespec- 
tive of  color  and  surroundings.  Rich- 
ter  V.  Reynolds  (1893)  59  Fed.  577,  8 
C.  C.  A.  220,  affirming  Richter  v.  An- 
chor Remedy  Co.  (C.  C.  1892)  52  Fed. 
455. 

Rights  acquired  by  use  of  descriptive 
words  as  a  trade-mark  for  more  than 
10  years  before  1905  are  perfected  by 
registration  under  this  section.  W.  A. 
Gaines  &  Co.  ▼.  Rock  Spring  Distilling 
Co.  (1915)  226  Fed.  531. 

Registration  under  the  federal  trade- 
mark act  is  not  actual  or  constructive 
notice,  though  it  tends  to  give  notice. 
Theodore  Rectanus  Co.  v.  United  Drug 
Co.  (1915)  226  Fed.  545,  141  C.  C.  A. 
301. 

Act  1881,  c.  138,  I  10,  held  to  pre- 
serve all  the  common-law  rights  of  citi- 
zens and  foreigners,  and  supplies  addi- 
tional means  of  securing  protection  for 
trade-marks,  instead  of  limiting  any  of 
the  rights  which  existed  prior  to  its 
passage.  Hennessy  v.  Braunschweiger 
&  Co.  (C.  C.  1898)  89  Fed.  664,  668. 

The  owner  of  a  trade-mark  acquires 
the  same  by  acts  wholly  independent  of 
the  registration  thereof,  and  registra- 
tion is  not  even  necessary  to  entitle 
him  to  protection  in  a  civil  proceed- 
ing, although  it  is  necessary  to  secure 
the  protection  of  the  penal  statute.  U. 
S.  V.  Braun  (D.  C.  1889)  39  Fed.  775, 
776. 

That  registration  of  trade-mark  was 
secured  on  ex  parte  application  and  on 
applicant's  statement  as  to  use  held 
not  to  constitute  fraud,  vitiating  the 
registration.  Planten  v.  Gedney  (D. 
C.  1915)  221  Fed.  281,  decree  reversed 
(1915)  224  Fed.  382,  140  C.  C.  A.  68. 

The  trade-mark  statute  did  not  con- 
stitute a  contract  binding  the  govern- 
ment to  protect  a  party  in  the  ex- 
clusive use  of  his  trade-mark.  Wood- 
man V.  U.  S.  (1879)  15  Ct.  CI.  541. 

Where  it  is  stated  that  the  applicant 
has  continuously  used  the  mark  for 
more  than  10  years,  but  there  is  no 
averment  of  exclusive  use,  the  applica- 
tion will  be  deemed  to  be  one  for  the 
registration  of  a  technical  trade-mark. 
Carter  Medicine  Co.  y.  Barclay  (1910) 
86  App.  D.  C.  123. 

The  recordation  in  the  patent  office 
of  a  pretended  trade-mark  confers  no 
additional  value  to  the  same.  Scott  ▼. 
Sewell  (La.  1884)  2  McGloin,  7. 

The  recording  of  a  name  aa  a  trade- 
mark of  itself  has  no  effect  whatever 
in  giving  the  name  the  quality  of  a 
trade-mark,  if  it  was  not  already  such 
according  to  the  trade-mark  law.  Oakes 
V.  St.  Louis  Candy  Co.  (18D8)  48  S.  W. 
467,  146  Mo.  391. 

The  registration  of  a  word  as  a  trade- 


Ch.2) 


TRADE-MARKS 


§  9486 


mark  by  the  United  States  patent  of- 
fice is  not  conclusive  upon  state  courts 
as  to  the  applicant's  right  to  registry  or 
the  validity  of  the  trade- mark.  Buffalo 
Rubber  Mfg.  Co.  v.  Batavia  Rubber  Go. 
(1914)  153  N.  y.  S.  779,  90  Misc.  Rep. 
41& 

16.  Treaties  and  International  oon- 
veatlons.— The  treaty  of  1871  between 
the  United  States  and  Germany,  which 
provides  that,  with  regard  to  the  marks 
of  labels  of  goods,  or  of  their  packages, 
the  dtizens  of  Germany  shall  enjoy  in 
the  United  States  the  same  protection 
as  native  citizens,  does  not  give  to  a 
citizen  of  Germany  who  has  acquired 
the  right  to  a  trade-mark  in  that  coun- 
try a  similar  right  to  the  trade-mark  in 
the  United  States.  Richter  v.  Rey- 
nolda  (1893)  59  Fed.  577,  8  C.  G.  A« 
220. 

The  provision  in  the  treaty  with  Aus- 
tria that,  if  a  trade-mark  has  become 
public  property  "in  the  country  of  its 
origin,"  it  shall  be  equally  free  in  the 
territory  of  the  other  contracting  par- 
ty, does  not  prevent  the  appropriation 
in  this  country,  by  prior  use  here,  of  a 
word  which  is  not  the  subject  of  ap- 
propriation under  the  laws  of  Austria. 
J.  &  P.  Baltz  Brewing  Co.  v.  Kaiser- 
brauerei,  Beck  &  Go.  (1896)  74  Fed. 
222,  20  C.  C.  A.  402,  affirming  decree 
Kaiserbrauerei,  Beck  &  Co.  v.  J.  &  P. 
BaltE  Brewing  Go.  (C.  G.  1895)  71  Fed, 
695. 

Citizens  of  Canada,  who  have  a  place 
of  business  in  the  state  of  New  York, 
where  they  make  and  ship  articles  for 
sale  in  the  United  States,  are  within 
the  international  convention  of  March 
20,  1883,  for  the  protection  of  indus- 
trial property.  Kerry  v.  Toupin  (C.  C. 
1894)  60  Fed.  272. 

A  declaration  by  a  French  citizen  for 
infringement  of  a  trade-mark,  which 
fails  to  allege  that  he  has  deposited  a 
copy  of  his  trade-mark,  as  required  by 
the  convention  between  the  United 
States  and  France,  is  fatally  defective. 
T^croiz  V.  Escobal  (1885)  37  La.  Ann. 
533. 

Under  the  provisions  of  uhis  section, 
as  formerly  enacted,  a  French  alien  is 
entitled  to  protection  of  a  trade- mark 
registered  here.  Societe  Anonyme  de 
la  Distillerie  de  la  Benedictine  v.  Mic- 


alovitch    (Ohio,   1887)    18  Wkly.  Law 
Bui.  362. 

The  articles  of  the  convention  be- 
tween France  and  this  country  of  1869 
meant  merely  that  citizens  of  the  Unit- 
ed States  should  deposit  duplicate  copies 
in  Paris  to  secure  rights  in  France,  and 
that  French  citizens  need  only  deposit 
their  trade-marks  in  Washington  to 
secure  their  rights  in  this  country.    Id. 

Cited  without  definite  application. 
McLean  v.  Fleming  (1877)  96  U.  S. 
245,  248,  24  L.  Ed.  828;  U.  S.  v.  Sey- 
mour (1894)  14  Sup.  Gt  871,  153  U. 
S.  353,  38  L.  Ed.  742;  Elgin  Nat. 
Watch  Go.  V.  Illinois  Watch  Case  Co. 
(1901)  21  Sup.  Gt.  270,  272,  273,  179 
U.  S.  665,  45  L.  Ed.  365;  Hennessy  v. 
Richardson  Drug  Go.  (1903)  23  Sup. 
Gt.  532,  533,  189  U.  S.  25,  47  L.  Ed. 
697;  Warner  v.  Searle  &  Hereth  Co. 
(1903)  24  Sup.  Gt  79,  80,  81,  191  U. 
S.  195.  48  L.  Ed.  145;  Howard  v.  Illi- 
nois Cent.  R.  Co.  (1908)  28  Sup.  Gt. 
141,  152,  207  U.  S.  463,  52  L.  Ed.  297; 
Burt  V.  Smith  (1895)  71  Fed.  161, 162, 
17  G.  C.  A.  573;  Coflfman  v.  Castner 
(1898)  87  Fed.  457,  466,  31  C.  G.  A. 
55  (affirmed  [1900]  20  Sup.  Gt  842, 
178  U.  S.  .168,  44  L.  Ed.  1021) ;  Trini- 
dad Asphalt  Mfg.  Go.  v.  Standard  Paint 
Co.  (1908)  163  Fed.  977,  90  G.  C.  A. 
195  (affirmed  [1911]  31  Sup.  Gt.  456, 
220  U.  S.  446,  55  L.  Ed.  536);  G. 
Heilman  Brewing  Go.  v.  Independent 
Brewing  Co.  (1911)  191  Fed.  489,  112 
G.  C.  A.  133;  Thaddeus  Davids  Co.  v. 
Davids  (1912)  192  Fed.  915,  114  G.  C. 
A.  355;  Diederich  v.  W.  Schneider 
Wholesale  Wine  &  Liquor  Go.  (1912) 
195  Fed.  35,  115  C.  C.  A.  37;  Luyties 
V.  Hollender  (G.  C.  1884)  21  Fed.  281; 
Schumacher  v.  Schwencke  (C.  C.  1886) 
26  Fed.  818;  Hennessy  v.  Braun- 
schweigcr  &  Co.  (C.  C.  1898)  89  Fed. 
664,  666;  Kelley  v.  Great  Northern 
Ry.  Co.  (C.  C.  1907)  152  Fed.  211; 
Thaddeus  Davids  Co.  v.  Davids  (C.  C. 
1908)  165  Fed.  792  (reversed  [1910] 
178  Fed.  801,  102  C.  C.  A.  249) ;  Lew- 
is Blind  Stitch  Co.  v.  Arbetter  Felling 
Mach.  Co.  (C.  G.  1910)'  181  Fed.  974; 
John  T.  Dyer  Quarry  Co.  v.  Schuylkill 
Stone  Co.  (C.  C.  1911)  185  Fed.  557; 
Gamier  v.  Rossman  (D.  C.  1912)  195 
Fed.  175;  De  Nobili  v.  Scanda  (D.  C. 
1912)  198  Fed.  341. 


§  9486.  (Act  May  4,  1906,  c.  2081,  §  3.)     Owners  of  trade-marks 
having  manufacturing  establishments  in  United  States  entitled 
to  registration  and  protection  of  trade-marks  on  products  of 
such  establishments. 
Any  owner  of  a  trade-mark  who  shall  have  a  manufacturing  es- 
tablishment within  the  territory  of  the  United  States   shall  be  ac- 
corded, so  far  as  the  registration  and  protection  of  trade-marks  used 
on  the  products  of  such  establishment  are  concerned,  the  same  rights 
and  privileges  that  are  accorded  to  owners  of  trade-marks  domiciled 
within  the  territory  of  the  United   States  by  the  Act  entitled  "An 
Act  to  authorize  the  registration  of  trade-marks  used  in  commerce 
with  foreign  nations  or  among  the  several  States  or  with  Indian  tribes, 
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and  to  protect  the  same,"  approved  February  twentieth,  nineteen  hun- 
dred and  five.    (34  Stat.  169.) 

This  section  was  part  of  an  act  entitled  "An  act  to  amend  the  .laws  of  the 
United  States  relating:  to  the  registration  of  trade-marks." 

Section  1  of  the  act  amended  section  1  of  the  Trade-Mark  Act  of  1905,  and 
is  incorporated  in  said  section  as  set  forth  ante,  I  9485. 

Section  2  of  the  act  is  set  forth  post,  |  9512. 

Section  4  of  the  act  provided  that  the  act  should  take  eCFect  July  1,  1906. 

See  note  to  said  Act  Feb.  20,  1905,  c.  592,  §  1,  ante,  |  9485. 

Notes  of  Decisions 


Priority  of  use^-Priority  of  use  in 
general,  see  notes  i^der  §  9490,  post 

Use  by  a  foreigner  in  bis  own  coun- 
try of  trade-mark  registered  there 
gives  no  common -law  right  to  such 
trade-mark  in  the  United  States,  as 
against  a  domestic  firm  which  had  an 
established  business  under  a  similar 
trade-mark,  adopted  in  good  faith,  be- 
fore he  had  sold  any  goods  in  this 
country.  Richter  v.  Anchor  Remedy 
Co.  (C.  C.  1892)  52  Fed.  455,  decree 
affirmed  Same  v.  Reynolds  (1893)  59 
Fed.  577.  8  C.  C.  A.  220. 


Succession  or  Inheritancow^Where  a 

trade -mark  is  used  by  a  manufacturer 
in  England  and  also  by  a  firm  in  the 
United  States  in  which  he  is  a  partner, 
when  the  English  manufactufer  retired 
from  the  United  States  firm,  the  right 
to  use  it  passed  to  his  successors  here 
as  part  of  the  business,  and  he  will  not 
be  allowed  to  use  it  in  this  country  in 
a  separate  business  of  the  same  sort. 
Batcheller  v.  Thomson  (C.  O.  1898)  86 
Fed.  630. 


§  9487.  (Act  Feb.  20,  1905,  c.  592,  §  2,  as  amended.  Act  Feb.  18, 
1909,  c.  144.)  Declaration  accompanying  application;  verifica- 
tion thereof. 

The  application  prescribed  in  the  foregoirig  section,  in  order  to  cre- 
ate any  right  whatever  in  favor  of  the  party  filing  it,  must  be  ac- 
companied by  a  written  declaration  verified  by  the  applicant,  or  by 
a  member  of  the  firm  or  an  officer  of  the  corporation  or  association 
applying,  to  the  effect  that  the  applicant  believes  himself  or  the  firm, 
corporation,  or  association  in  whose  behalf  he  makes  the  application 
to  be  the  owner  of  the  trade-mark  sought  to  be  registered,  and  that 
no  other  person,  firm,  corporation,  or  association,  to  the  best  of  the 
applicant's  knowledge  and  belief,  has  the  right  to  use  such  trade- 
mark in  the  United  States,  either  in  the  identical  form  or  in  such 
near  resemblance  thereto  as  might  be  calculated  to  deceive ;  that  such 
trade-mark  is  used  in  commerce  among  the  several  States,  or  with  for- 
eign nations,  or  with  Indian  tribes,  and  that  the  description  and  draw- 
ing presented  truly  represent  the  trade-mark  sought  to  be  registered. 
If  the  applicant  resides  or  is  located  in  a  foreign  country,  the  statement 
required  shall,  in  addition  to  the  foregoing,  set  forth  that  the  trade- 
mark has  been  registered  by  the  applicant,  or  that  an  application  for  the 
registration  thereof  has  been  filed  by  him  in  the  foreign  country  in 
which  he  resides  or  is  located,  and  shall  give  the  date  of  such  registra- 
tion, or  the  application  therefor,  as  the  case  may  be,  except  that  in  the 
application  in  such  cases  it  shall  not  be  necessary  to  state  that  the  mark 
has  been  used  in  commerce  with  the  United  States  or  among  thd  States 
thereof.  The  verification  required  by  this  section  may  be  made  before 
any  person  within  the  United  States  authorized  by  law  to  administer 
oaths,  or,  when  the  applicant  resides  in  a  foreign  country,  before  any 
minister,  charge  d'affaires,  consul,  or  commercial  agent  holding  com- 
mission under  the  Government  of  the  United  States,  or  before  any 
notary  public,  judge,  or  magistrate  having  an  official  seal  and  authoriz- 
ed to  administer  oaths  in  the  foreign  country  in  which  the  applicant 
may  be  whose  authority  shall  be  proved  by  a  certificate  of  a  diplomatic 
or  consular  officer  of  the  United  States.    (33  Stat.  724.    35  Stat.  627.) 

This  section  and  the  twenty-four  sections  next  following  were  part  of  the 
Trade-Mark  Act  of  1905,  first  cited  above. 
See  notes  to  section  1  of  the  act,  ante,  f  94S5. 
The  amendment  of  this  section  by  Act  Feb.  18,  1909,  c  144,  last  cited  above 
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consisted  in  striking  oat,.fn  the  first  clause,  after  the  words  ''has  the  right  to/' 
the  words  "sach  nse,"  and  inserting  instead  thereof  the  words  "use  such  trade- 
mark in  the  United  States,"  making  the  section  read  as  set  forth  here. 

Notes  of  Deolflioiu 


Priority  of  ose.— Priority  of  use  in 
general,  see  notes  under  §  9490,  post 

Under  this  section,  which  requires 
proof  of  use  of  a  trade-mark,  the  use 
of  a  label  prior  to  its  registration  as  a 
trade-mark  does  not  constitute  a  pub- 
lication which  invalidates  the  trade- 
mark. Q.  Heileman  Brewing  Co.  t.  In- 
dependent Brewing  Go.  (1911)  191 
Fed.  489.  112  C.  C.  A.  133. 

OsclaratiOBw— Sufficiency  of  evidence 
of  the  filing  of  the  declaration  under 
oath  as  to  the  right  to  a  trade-mark, 
under  Act  July  8,  1870,  §  77.  Smith 
V.  Reynolds  (C.  C.  1872)  Fed.  Cas.  No. 
13,097. 

Manufacturers  of  chewing  gum  filed 
their  declaration  as  follows:  "Our 
trade-mark  consists  in  the  arbitrary 
word  *Sappota.'  This  has  generally 
been  arranged  *  *  *  in  ornamental 
block  letters,  printed  in  pink,  gradually 
increasing  in  depth  of  color  from  the 
letter  *S*  to  the  letter  *A,'  on  an  in- 
clined line,  and  in  connection  with  the 
word  *Tolu.'  Above  the  right-hand 
part  of  the  words  'Sappota  Tolu'  is  the 
word  'Adams,'  and  below  the  left-hand 
part  are  the  words  'Chewing  Gum;' 
but  other  forms  of  type  may  be  em- 
ployed, or  it  may  be  differently  arrang- 
ed or  colored,  or  the  words  'Tolu,*  'Ad- 
ams,* and  'Chewing  Gum*  may  be  omit- 
ted   or  changed   at   pleasure,   without 


materially  altering  the  character  of  our 
trade-mark,  the  essential  feature  of 
which  is  the  word  'Sappota.*  *'  Held, 
that  the  trade-mark  was  confined  to  the 
name  adopted,  with  the  form  and  color 
of  the  letters  used  in  the  printed  label 
on  the  inside  of  the  lid  of  the  paper 
box,  and  that  it  could  not  be  broadened 
so  as  to  cover  the  whole  box,  with  all 
its  ornaments  and  forms  of  putting  up 
the  gum,  and  the  colors  used  in  such 
decorations.  Adams  v.  Heisel  (C.  0. 
1887)  31  Fed.  279,  appeal  dismissed 
(1890)  11  Sup.  Ct.  1014,  140  U.  S. 
667,  35  L.  Ed.  694. 

Affidavits  in  support  of  an  applica- 
tion for  registration  of  a  word,  which 
only  state  what  impression  the  word 
makes  on  affiants'  minds,  are  not  con- 
vincing even  if  relevant.  In  re  Na- 
tional Phonograph  Co.  (1907)  29  App. 
D.  C.  142. 

Mandamus  to  compel  registration.— 

Under  the  provisions  of  this  section  as 
formerly  enacted,  mandamus  will  not 
lie  to  compel  the  commissioner  of  pat- 
ents to  register,  as  a  trade-mark,  the 
words  "Ever  Ready,"  after  registration 
has  been  refused  by  him  on  the  ground 
that  the  words  were  descriptive  merely 
of  the  qualities  or  characteristics  of 
the  articles  manufactured.  U.  S.  v. 
Duell  (1901)  17  App.  D.  C.  471. 


§  9488.  (Act  Feb.  20,  1905,  c.  592,  §  3.)  Designation  by  foreign 
applicant  of  person  on  whom  process  or  notice  of  proceedings 
may  be  served. 

Every  applicant  for  registration  of  a  trade-mark,  or  for  renewal 
of  registration  of  a  trade-mark,  who  is  not  domiciled  within  the 
United  States,  shall,  before  the  issuance  of  the  certificate  of  registra- 
tion, as  hereinafter  provided  for,  designate,  by  a  notice  in  writing,  filed 
in  the  Patent  Office,  some  person  residing  within  the  United  States  on 
whom  process  or  notice  of  proceedings  affecting  the  right  of  ownership 
of  the  trade-mark  of  which  such  applicant  may  claim  to  be  the  owner, 
brought  under  the  provisions  of  this  Act  or  under  other  laws  of  the 
United  States,  may  be  served,  with  the  same  force  and  effect  as  if  served 
upon  the  applicant  or  registrant  in  person.  For  the  purposes  of  this 
Act  it  shall  be  deemed  sufficient  to  serve  such  notice  upon  such  applicant, 
registrant,  or  representative  by  leaving  a  copy  of  such  process  or  notice 
addressed  to  him  at  the  last  address  of  which  the  Commissioner  of 
Patents  has  been  notified.  (33  Stat.  725.) 
See  notes  to  section  1  of  this  act,  ante,  §  9485. 

§  9489.  (Act  Feb,  20,  1905,  c.  592,  §  4.)     Effect  to  be  given  to  ap- 
plication where  previous  application  has  been  filed  in  foreign 
country  affording  similar  privileges  to  citizens  of  the  United 
States;   limitations,  and  restrictions  on  issue  of  certificates  in 
such  cases. 
An  application  for  registration  of  a  trade-mark  filed  in  this  coun- 
try by  any  person  who  has  previously  regularly  filed  in  any  for- 
eign country  which,  by  treaty,  convention,  or  law,  affords  similar 
privileges  to  citizens  of  the  United  States  an  application  for  registra- 
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tion  of  the  same  trade-mark  shall  be  accorded -the  same  force  and  effect 
as  would  be  accorded  to  the  same  application  if  filed  in  this  country 
on  the  date  on  which  application  for  registration  of  the  same  trade- 
mark was  first  filed  in  such  foreign  country:  Provided,  That 'such 
application  is  filed  in  this  country  within  four  months  from  the  date 
on  which  the  application  was  first  filed  in  such  foreign  country :  And 
provided,  That  certificate  of  registration  shall  not  be  issued  for  any 
mark  for  registration  of  which  application  has  been  filed  by  an  appli- 
cant located  in  a  foreign  country  until  such  mark  has  been  actually 
registered  by  the  applicant  in  the  country  in  which  he  is  located.  (33 
Stat.  725.) 

See  DQtes  to  section  1  of  this  act,  ante,  §  ^85. 

The  certificate  of  registration  of  a  trade-mark  previously  registered  in  a 
foreign  country  ceases  to  be  in  force  when  the  trade-mark  ceases  to  be  pro- 
tected in  such  foreign  country,  by  a  provision  of  section  12  of  this  act,  post,  § 
9497. 

Notes  of  Deoisions 


Treaties  and  International  conven- 
tions.—Under  article  6  of  the  conven- 
tion of  March  20,  1883  (25  Stat.  1376), 
for  the  protection  of  industrial  prop- 
erty, providing  that  every  trade- mark 
regularly  deposited  in  the  country  of 
origin  shall  be  admitted  to  deposit  and 
so  protected  in  all  other  countries  of 
the  Union  thereby  constituted,  the  own- 
er of  a  trade -mark  registered  in  France 
was  entitled  to  protection  in  this  coun- 
try, whether  or  not  such  mark  would 
have  been  allowed  under  the  laws  of 
this  country.  Rossmann  v.  Gamier 
(1914)  211  Fed.  401.  128  C.  C.  A.  73. 

Failure  to  file  application  In  time.— 

The  word  "Vichy,**  used  in  connection 
with  mineral  waters,  and  derived  from 


the  locality  in  France  where  the  wa- 
ters are  obtained,  is  a  trade-name,  with- 
in the  meaning  of  the  industrial  prop- 
erty treaty  with  France  of  1883,  and 
as  such  is  entitled  to  protection  in  the 
United  States,  though  it  has  not  been 
deposited  as  required  by  the  treaty  in 
the  case  of  trade-marks.  La  Repub- 
lique  Francaise  v.  Schultz  (C.  G.  1893) 
67  Fed.  37. 

The  failure  of  a  foreign  applicant  for 
a  trade-mark  to  file  his  application  in 
the  United  States  within  four  months 
after  the  application  in  the  country  in 
which  he  is  located,  merely  deprives 
him  of  the  benefit  of  the  date  of  the 
foreign  application.  Deitsch  Bros.  v. 
lioonen  (1912)  39  App.  D.  O.  114. 


§  9490.  (Act  Feb.  20,  1905,  c.  592,  §  5,  as  amended.  Act  March  2, 
1907,  c.  2573,  §  1,  Act  Feb.  18,  1911,  c.  113,  and  Act  Jan.  8,  1913, 
c.  7.)     Trade-marks  which  may  be  registered. 
No  mark  by  which  the  goods  of  the  owner  of  the  mark  may  be 
distinguished  from  other  goods  of  the  same  class  shall  be  refused  reg- 
istration as  a  trade-mark  on  account  of  the  nature  of  such  mark  un- 
less such  mark — 

(a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  in- 
signia of  the  United  States  or  any  simulation  thereof,  or  of  any  State 
or  municipality  or  of  any  foreign  nation,  or  of  any  design  or  picture 
that  has  been  or  may  hereafter  be  adopted  by  any  fraternal  society 
as  its  emblem,  or  of  any  name,  distinguishing  mark,  character,  em- 
blem, colors,  flag,  or  banner  adopted  by  any  institution,  organization, 
club,  or  society  which  was  incorporated  in  any  State  in  the  United 
States  prior  to  the  date  of  the  adoption  and  use  by  the  applicant :  Pro- 
vided, That  said  name,  distinguishing  mark,  character,  emblem,  colors, 
flag,  or  banner  was  adopted  and  publicly  used  by  said  institution,  or- 
ganization, club,  or  society  prior  to  the  date  of  adoption  and  use  by 
the  applicant:  Provided,  That  trade-marks  which  are  identical  with 
a  registered  or  known  trade-mark  owned  and  in  use  by  another  and 
appropriated  to  merchandise  of  the  same  descriptive  properties,  or 
which  so  nearly  resemble  a  registered  or  known  trade-mark  owned 
and  in  use  by  another  and  appropriated  to  merchandise  of  the  same 
descriptive  properties  as  to  be  likely  to  cause  confusion  or  mistake 
in  the  mind  of  the  public  or  to  deceive  purchasers  shall  not  be  regis- 
tered: Provided,  That  no  mark  which  consists  merely  in  the  name  of 
an  individual,  firm,  corporation,  or  association  not  written,  printed, 
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impressed,  or  woven  in  some  particular  or  distinctive  manner,  or  in 
association  with  a  portrait  of  the  individual,  or  merely  in  words  or 
devices  which  are  descriptive  of  the  goods  with  which  they  are  used, 
or  of  the  character  or  quality  of  such  goods,  or  merely  a  geographical 
name  or  term,  shall  be  registered  under  the  terms  of  this  Act :  Pro- 
vided further,  That  no  portrait  of  a  living  individual  may  be  regis- 
tered as  a  trade-mark  except  by  the  consent  of  such  individual,  evi- 
denced by  an  instrument  in  writing:  And  provided  further,  That 
nothing  herein  shall  prevent  the  registration  of  any  mark  used  by  the 
applicant  or  his  predecessors,  or  by  those  from  whom  title  to  the  mark 
is  derived,  in  commerce  with  foreign  nations  or  among  the  several 
States  or  with  Indian  tribes  which  was  in  actual  and  exclusive  use 
as  a  trade-mark  of  the  applicant,  or  his  predecessors  from  whom  he 
derived  title,  for  ten  years  next  preceding  February  twentieth,  nine- 
teen hundred  and  five:  Provided  further.  That  nothing  herein  shall 
prevent  the  registration  of  a  trade-mark  otherwise  registrable  because 
of  its  being  the  name  of  the  applicant  or  a  portion  thereof.  (33  Stat. 
725.    34  Stat.  1251.    36  Stat.  918.    37  Stat.  649.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

This  section,  as  originally  enacted,  was  as  follows: 

"No  mark  by  which  the  goods  of  the  owner  of  the  mark  may  be  distin- 
guished from  other  goods  of  the  same  class  shall  be  refused  registration  as  a 
trade-mark  on  account  of  the  nature  of  such  mark  unless  such  mark— 

*'(a)  Consists  of  or  comprises  immoral  or  scandalous  matter; 

"(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insignia 
of  the  United  States,  or  any  simulation  thereof,  or  of  any  State  or  munici- 
pality, or  of  any  foreign  nation;  Provided,  That  trade-marks  which  are  iden- 
tical with  a  registered  or  known  trade-mark  owned  and  in  use  by  another,  and 
appropriated  to  merchandise  of  the  same  descriptive  properties,  or  which  so 
nearly  resemble  a  registered  or  known  trade-mark  owned  and  in  use  by  an- 
other, and  appropriated  to  merchandise  of  the  same  descriptive  properties,  as 
to  be  likely  to  cause  confusion  or  mistake  in  the  mind  of  the  public,  or  to 
deceive  purchasers,  shall  not  be  registered:  Provided,  That  no  mark  which 
consists  merely  in  the  name  of  an  individual,  firm,  corporation,  or  association, 
not  written,  printed,  impressed,  or  woven  in  some  particular  or  distinctive 
manner  or  in  association  with  a  portrait  of  the  individual,  or  merely  in  words 
or  devices  which  are  descriptive  of  the  goods  with  which  they  are  used,  or  of 
the  character  or  quality  of  such  goods,  or  merely  a  geographical  name  or  term, 
shall  be  registered  under  the  terms  of  this  Act:  Provided  further,  That  no 
portrait  of  a  living  individual  may  be  registered  as  a  trade-mark,  except  by 
the  consent  of  such  individual,  evidenced  by  an  instrument  in  writing:  And 
provided  further,  That  nothing  herein  shall  prevent  the  registration  of  any 
mark  used  by  the  applicant  or  his  predecessors,  or  by  those  from  whom  v  title 
to  the  mark  is  derived,  in  commerce  with  foreign  nations  or  among  the  sev- 
eral States,  or  with  Indian  tribes,  which  was  in  actual  and  exclusive  use  as 
a  trade-mark  of  the  applicant  or  his  predecessors  from  whom  he  derived  title 
for  ten  years  next  preceding  the  passage  of  this  Act." 

It  was  amended  by  Act  March  2,  1907,  c.  2573,  §  1,  cited  above,  to  read  as 
follows: 

"No  mark  by  which  the  goods  of  the  owner  of  the  mark  may  be  distinguished 
from  other  goods  of  the  same  class  shall  be  refused  registration  as  a  trade- 
mark on  account  of  the  nature  of  such  mark  unless  such  mark — 

"(a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

*'(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insignia  of 
the  United  States,  or  any  simulation  thereof,  or  of  any  State,  or  municipality, 
or  of  any  foreign  nation,  or  of  any  design  or  picture  that  has  been  or  may 
hereafter  be  adopted  by  any  fraternal  society  as  its  emblem:  Provided,  That 
trade-marks  which  are  identical  with  a  registered  or  known  trade-mark  owned 
and  in  use  by  another,  and  appropriated  to  merchandise  of  the  same  descrip- 
tive properties,  or  which  so  nearly  resemble  a  registered  or  known  trade-mark 
owned  and  in  use  by  another,  and  appropriated  to  merchandise  of  the  same 
descriptive  properties,  as  to  be  likely  to  cause  confusion  or  mistake  in  the 
mind  of  the  public,  or  to  deceive  purchasers,  shall  not  be  registered:  Pro- 
vided, That  no  mark  which  consists  merely  in  the  name  of  an  individual,  firm, 
corporation,  or  association,  not  written,  printed,  impressed,  or  woven  in  some 
particular  or  distinctive  manner  or  in  association  with  a  portrait  of  the  in- 
dividual or  merely  in  words  or  devices  which  are  descriptive  of  the  goods 
with  which  they  are  used,  or  of  the  character  or  quality  of  such  goods,  or 
merely  a  geographical  name  or  term,  shall  be  registered  under  the  terms  of 
this  Act:    Provided  further,  That  no  portrait  of  a  living  individual  may  be 
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registered  as  a  trade-mark,  except  by  the  consent  of  such  individual,  evi- 
denced by  an  instrument  in  writing:  And  provided  further,  That  nothing 
herein  shall  prevent  the  registration  of  any  mark  used  by  the  applicant  or  his 
predecessors,  or  by  those  from  whom  title  to  the  mark  is  derived,  in  commerce 
with  foreign  nations  or  among  the  several  States,  or  with  Indian  tribes,  which 
was  in  actual  and  exclusive  use  as  a  trade-mark  of  the  applicant  or  his  pred- 
ecessors from  whom  he  derived  title  for  ten  years  next  preceding  the  passage 
of  this  Act." 

It  was  further  i^mended  by  Act  Feb.  .18,  1911,  c.  113,  also  cited  above,  to 
read  as  follows: 

"No  mark  by  which  the  goods  of  the  owner  of  the  mark  may  be  distinguished 
from  other  goods  of  the  same  class  shaU  be  refused  registration  as  a  trade-mark 
on  account  of  the  nature  of  such  mark  unless  such  mark — 

'*(a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

"(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insignia  of 
the  United  States,  or  any  simulation  thereof,  or  of  any  State,  or  municipality, 
or  of  any  foreign  nation  or  of  any  design  or  pictiire  that  has  been  or  may 
hereafter  be  adopted  by  any  fraternal  society  as  its  emblem:  Provided,  That 
trade-marks  which  are  identical  with  a  registered  or  known  trade-mark  owned 
and  in  use  by  another,  and  appropriated  to  merchandise  of  the  same  descrip- 
tive properties,  or  which  so  nearly  resemble  a  registered  or  known  trade-mark 
owned  and  in  use  by  another,  and  appropriated  to  merchandise  of  the  same 
descriptive  properties,  as  to  be  likely  to  cause  confusion  or  mistake  in  the 
mind  of  the  public,  or  to  deceive  purchasers,  shall  not  be  registered:  Pro- 
vided, That  no  mark  which  consists  merely  in  the  name  of  an  individual,  firm, 
corporation,  or  association,  not  written,  printed,  impressed,  or  woven  in  some 
particular  or  distinctive  manner  or  in  association  with  a  portrait  of  the  in- 
dividual or  merely  in  words  or  devices  which  are  descriptive  of  the  goods  with 
which  they  are  used,  or  of  the  character  or  quality  of  such  goods,  or  merely 
a  geographical  name  or  term,  shall  be  registered  under  the  terms  of  this  Act: 
Provided,  further.  That  no  portrait  of  a  living  individual  may  be  registered  as 
a  trade-mark,  except  by  the  consent  of  such  individual,  evidenced  by  an  in- 
strument in  writing:  And  provided  further,  That  nothing  herein  shall  prevent 
the  registration  of  any  mark  used  by  the  applicant  or  his  predecessors,  or  by 
those  from  whom  title  to  the  mark  is  derived,  in  commerce  with  foreign  na- 
tions or  among  the  several  States,  or  with  Indian  tribes,  which  was  in  actual 
and  exclusive  use  as  a  trade-mark  of  the  applicant  or  his  predecessors  from 
whom  he  derived  title,  for  ten  years  next  preceding  February  twentieth,  nine- 
teen hundred  and  five:  Provided  further,  that  nothing  herein  shall  prevent  the 
registration  of  a  trade-mark  otherwise  registrable  because  of  its  being  the  name 
of  the  applicant  or  a  portion  thereof." 

It  was  again  amended  by  Act  Jan.  8,  1913,  c  7,  last  cited  above,  to  read  as 
set  forth  here. 

No  action  or  suit  is  to  be  maintained  under  this  act  in  any  case  when  the 
.  trade-mark  is  used  in  unlawful  business,  or  when  any  article  is  injurious  in  it- 
self, or  when  the  mark  has  been  used  with  the  design  of  deceiving  the  public  In 
the  purchase  of  merchandise,  or  upon  any  certificate  of  registration  fraudu- 
lently obtained,  by  section  21  of  this  act,  post,  {  9506. 

Notes  of  Deoisloiui 
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5. 

6. 
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8. 


9. 

10. 

U. 

12. 
IS. 
14. 
15. 
16. 
17. 
18. 


Operationp  validity,  and  effect  of  trade-  19. 

mark  leKlslation  in   general.  20. 
Constitutionality  of  proviso. 

Construction  of  section  in  general.  21. 

Trade-marks    and    trade-names— Nature  22. 

of  trade-marks  in  general.  23. 

^—    Trade-names  in    general.  24. 

Specific     devices,     names,     marks,     or  25. 

words    as    subject    to    use   as    trade-  26. 

marks.  27. 

Arbitrary    or    descriptive    cbaracter    of  28. 

marks  or  word9~-In  general. 

-"-   Words   or   terms   descriptive  gen-  29. 

erally  of  a  business  or  class  of  busi-  80. 

ness.  8L 

—  Words  or  devices  indicating  origin 
or  ownership  of  article. 

—  Description  or  character  of  article  88. 
in  general.  33. 

-"-   Description   or   character   of   ape-  84. 
ciflc  articles. 

Quality.  85. 

Devices  and  symbols.  86. 

Numerals.  37. 

Lietters  of  the  alphabet.  88. 

Fictitious  or  fanciful  names  In  general.  89. 

Specific  names.  40. 

Geographical  names  in  generaL  41« 


Specific   names. 

Names  of  persons,  firms,  or  corpora- 
tions. 

Names  of  books  or  other  publications. 

Marks  or  names  of  places  of  business. 

Marks  or  names  used  on  signs. 

Names  of  patented  articles. 

Names  of  copyrighted  works. 

Marks  or  names  of  places  of  business. 

Form  of  Drticles  or  packages. 

Color  of  articles,  packages,  wrappers, 
or  labels. 

Combinations. 

Novelty  of  mark  or  name. 

Similarity  and  infringing  character  of 
marks  or  names,  and  deception  of 
public— In  general. 

Knowledge  or   intent 

Imitation. 

Use  of   trade-mark  or   trade-name  for 

different  goods. 
Right  to  use  same  name. 
Priority  of  use. 

Abandonment  and  extinguishment. 
Nature  of  property. 
Extent  of  rights  acquired. 
Subject-matter   of   trade-mark. 
Persons  who  may  acquire  trade-marks. 
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42.  Number    of   trade-marks. 

43.  Orlglii  and  adoption,  of  mark  or  name. 

44.  Mode  of  alBzing  mark  or  name. 

45.  Ebctent  and  continuance  of  use. 

46.  Foreign  trade-marks  and  trade-names. 

47.  £xtent  of  rights  acquired. 

48.  Eyidence— Preeumptions  and  burden  of 

proof. 

49.  Welgbt  and  sufficiency* 

I.  Operation,  validity,  and  effect  of 
trade-nark  ieglsiatlon  in  generai^-^he 

provision  of  Const,  art.  1,  §  8,  cL  8,  for 
securing  "to  authors  and  inventors  the 
exclusive  right  to  their  respective  writ- 
ings and  discoveries/'  does  not  apply 
to  trade-marks.  U.  S.  v.  Steffens 
(1879)  100  U.  S.  82,  25  L.  Ed.  550. 

The  legislation  of  congress  in  regard 
to  trade-marks  is  not  limited  to  their 
use  in  "commerce  with  foreign  nations, 
and  among  the  several  states,  and  with 
the  Indian  tribes/'  but  embraces  aU 
commerce,  including  that  between  dt- 
iaens  of  the  same  state.    Id. 

The  registry  of  a  trade-mark  con- 
fers no  property  rights  similar  to  those 
acquired  under  the  patent  or  copyright 
laws,  but  merely  brings  pre-existing 
rights  which  the  proprietor  may  have  at 
common  law  within  the  cognizance  of 
federal  courts  in  cases  wherein  it  is 
alleged  in  the  pleadings  that  such  trade- 
mark is  used  in  connection  with  com- 
merce with  foreign  countries  or  Indian 
tribes.  Sarrazin  v.  W.  R.  Irby  Cigar 
&  Tobacco  Co.  (1809)  93  l^ed.  624, 
35  C.  G.  A.  496,  46  L.  R  A.  541;  La 
Croix  V.  May  (C.  C.  1883)  15  Fed.  236. 

Caution  should  be  exercised  in  ex- 
tending either  the  class  of  marks  or 
phrases  which  may  be  used  as  technical 
trade-marks  or  in  giving  too  broad  a 
construction  to  a  valid  trade -mark. 
Sprigg  V.  Fisher  (D.  C.  1915)  222  Fed. 
964. 

Protection  given  by  law  to  trade- 
narks  held  intended  to  protect  the  own- 
er, and  to  protect  the  public  from  de- 
ception. Coca-Cola  Co.  v.  J.  Q.  Butler 
St  Sons  (D.  C.  1916)  229  Fed.  224. 

The  copyright  laws  of  the  United 
States  do  not  apply  to  trade-marks. 
Wormser  v.  Shayne  (1904)  111  IlL 
App.  556. 

The  use  of  a  trade-mark  does  not 
necessarily  import  that  the  articles  on 
which  it  is  used  are  manufactured  by 
the  user;  but  it  may  be  that  they  are 
manufactured  for  him,  that  he  controls 
their  production,  or  even  that  they  pass 
through  his  hands  in  the  course  of 
trade,  and  that  he^  gives  to  them  the 
benefit  of  his  reputation  or  name  and 
business  style.  Nelson  v.  J.  H.  Win- 
cheU  &  Co.  (1909)  89  N.  E.  180,  203 
Mass.  75,  23  L.  R.  A.  (N.  S.)  1150. 

No  rights  are  acquired  by  the  filing 
of  a  label  in  the  United  States  Patent 
Office,  as  against  any  person  doing  busi- 
ness in  the  same  state,  since  Congress 
has  no  power  to  legislate  with  respect 
t6  trade-marks  so  far  as  concerns  com- 
merce within  the  boundaries  of  a  state. 
Perlberg  v.  Smith  (1905)  62  A.  442,  70 
N.  J.  Eq.  63a 


The  law  of  trade-mark  is  of  recent 
origin,  and  may  be  comprehended  in 
the  proposition  that  the  dealer  "has  a 
property  in  his  trade-mark."  Clark  v. 
Clark  (N.  Y.  1857)  25  Barb.  76. 

The  right  to  the  use  of  any  word  or 
figure  as  a  part  of  a  trade-name  or 
trade -mark  is  a  privilege  that  must  be 
exercised  with  regard  to  the  rights  of 
others  as  property  rights  are  enjoyed. 
Newport  Sand  Bank  Co.  v.  Monarch 
Sand  Mining  Co.  (1911)  187  S.  W.  784, 
144  Ky.  7,  34  L.  R.  A.  (N.  S.)  1040. 

2.  Constitutionality  of   provi80.^The 

provision  of  this  section  that  nothing 
therein  shall  prevent  registration  of 
any  mark  used  by  the  applicant  or  his 
predecessor,  etc.,  for  ten  years  next 
preceding  the  passage  of  that  act,  is 
not  unconstitutional.  Rossmann  v. 
Gamier  (1914)  211  Fed.  401,  128  C.  C. 
A.  73;  Coca-Cola  Co.  v.  Nashville  Syr- 
up Co.  (D.  C.  1912)  200  Fed.  153. 

'   3.  Construction  of  section  in  general. 

— The  last  proviso  of  this  section  is 
ineffective  when  applied  to  technical 
trade-marks  entitled  to  registration,  ir- 
respective of  the  length  of  use.  Thad- 
deus  Davids  Co.  v.  Davids  (1910)  178 
Fed.  801,  102  C.  C.  A.  249,  reversing 
(C.  C.  1908)  165  Fed.  792. 

The  provision  of  this  section  is  not 
limited  to  technical  trade -marks,  and 
a  word  used  exclusively  for  ten  years 
may  be  registered  under  that  provision 
even  though  it  is  a  descriptive  word. 
Rossmann  v.  Garnier  (1914)  211  Fed. 
401,  128  C.  0.  A.  73. 

This  section  provides  a  period  of 
time  during  which  an  applicant  making 
exclusive  use  of  even  a  descriptive 
phrase  as  a  trade- mark  may  have  the 
same  registered,  and  it  will  be  assum- 
ed that  the  phrase  has  acquired  a  sec- 
ondary meaning,  though  any  one  may 
meet  the  presumption  by  proof  that  it 
has  not  in  fact  acquired  any  secondary 
meaning.  American  Lead  Pencil  Co.  v. 
L.  GottUeb  A  Sons  (C.  C.  1910)  181 
Fed.   178. 

This  section,  providing  that  "nothing 
herein  shall  prevent  the  registration  of 
any  mark"  which  has  been  for  10  years 
in  the  exclusive  use  of  the  applicant, 
applies  only  to  marks  which  are  not 
technical  trade-marks,  and  the  registra- 
tion of  which  is  not  prohibited  else- 
where in  the  section.  In  re  Cahn,  Belt 
&  Co.  (1906)  27  App.  D.  C.  173. 

In  prohibiting  registration  of  marks 
consisting  of  words  and  devices  de- 
scriptive of  the  goods  with  which  they 
are  used,  or  of  the  character  of  such 
goods,  this  section  is  declaratory  of  ex- 
isting law.  In  re  National  Phonograph 
Co.  (1907)  29  App.  D.  C.  142. 

The  last  proviso  of  this  section  was 
not  intended  to  provide  for  the  regis- 
tration of  technical  trade-marks,  but 
permitted  the  registration  of  marks 
not  in  either  of  the  classes  prohibited 
by  the  section,  if  such  marks  were  in 
actual  and  exclusive  use  as  a  trade- 
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mark  for  10  years  next  preceding  the 
passage  of  the  act  Wm.  A.  Rogers  t. 
International  Silver  Co.  (1907)  30  App. 
D.  C.  97. 

A  mark  which  cannot  be  appropriated 
and  registered  as  a  technical  trade- 
mark because  it  consists  of  words  de- 
scriptive of  the  goods  with  which  it  is 
used  may  nevertheless  be  registered 
under  this  section,  if  the  mark  has  been 
actually  and  exclusively  used  by  the  ap- 
plicant for  10  years  next  preceding  the 
passage  of  the  act.  Battle  Creek  San- 
itarium Co.  V,  Fuller  (1908)  30  App. 
D.  O.  411. 

Under  this  section,  the  user  of  a 
mark  which  was  not  susceptible  of  reg- 
istration as  a  technical  trade-mark 
would  have  no  right  during  such  10 
years*  period  to  exclude  another  from 
using  the  word;  and  therefore  an  ap- 
plication for  registration  of  such  a  mark 
will  be  refused  on  the  ground  that  the 
applicant's  use  of  the  word  during  the 
10-year  period  was  not  exclusive,  if  it 
appears  that  during  that  time  another 
was  also  using  the  word  as  a  trade- 
mark upon  the  same  class  of  goods. 
Worster  Brewing  Corp.  v.  Rueter  A 
Co.  (1908)  aO  App.  D.  C.  428. 

The  provision  of  this  section  prohib- 
iting the  registration  of  any  mark  wbiti^ 
is  "merely  a  geographical  name  or 
term"  is  simply  declaratory  of  the  com- 
mon law.  Mcllhenny  v.  New  Iberia 
Extracts  of  Tabasco  Pepper  Co.  (1910) 
34  App.  D.  C.  430. 

4.  Trade- marks  and  trade-names— 
Nature  of  trade-marks  in  general.— A 

trade-mark  is  a  distinctive  mark  of  au- 
thenticity, through  which  the  products 
of  particular  manufacturers  or  vendi- 
ble commodities  of  particular  merchants 
may  be  distinguished  from  those  of  oth- 
ers, and  may  consist  in  any  symbol  or 
form  of  words;  but,  as  its  office  is  to 
point  out  distinctively  the  origin  or 
ownership  of  the  articles  to  which  it  is 
affixed,  no  sign  or  form  of  words  can  be 
appropriated  which,  from  the  nature 
of  the  fact  conveyed  by  its  primary 
meaning,  others  may  employ  with  equal 
truth  and  with  equal  right  for  the  same 
purpose.  Elgin  Nat.  Watch  Co.  v.  II- 
Unois  Watch  Case  Co.  (1901)  21  Sup. 
Ct  270,  273,  179  U.  S.  665,  45  L.  Ed. 
365. 

For  other  definitions  of  "trade-mark," 
see  Blackwell  v.  Dibrell  (C.  C.  1878) 
Fed.  Cas.  No.  1,475;  Shaw  Stocking  Co. 
V.  Mack  (C.  C.  1882)  12  Fed.  707;  Hos- 
tetter  v.  Fries  (C.  C.  1883)  17  Fed. 
620;  Davis  v.  Davis  (C.  C.  1886)  27 
Fed.  490,  491;  Galena-Signal  Oil  Co. 
V.  W.  P.  Fuller  &  Co.  (C.  C.  1906)  142 
Fed.  1002;  Coca-Cola  Co.  v.  Nashville 
Syrup  Co.  (D.  C.  1912)  200  Fed.  157; 
Hughes  V.  Alfred  H.  Smith  Co.  (D.  C. 
1913)  205  Fed.  302;  United  Lace  & 
Braid  Mfg.  Co.  v.  Barthels  Mfg.  Co.  (D. 
C.  1915)  221  Fed.  456;  Burke  v.  Cas- 
sin  (1873)  45  CaL  467,  13  Am.  Rep. 
204;  Italian  Swiss  Colony  v.  ItaUan 
Vineyard  Co.  (Cal.  1910)  110  Pac.  913; 
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In  re  American  Circular  Loom  Co. 
(1906)  28  App..  D.  C.  446;  Sartor  v. 
Schaden  (1904)  101  N.  W.  511,  125 
Iowa,  696;  Metcalfe  v.  Brand  (1887) 
86  Ky.  331,  5  S.  W.  773,  9  Ky.  Law 
Rep.  801,  9  Am.  St.  Rep.  282;  Handy 
V.  Commander  (1897)  22  So.  230,  49 
La.  Ann.  1119;  Rogers  v.  Taintor 
(1867)  97  Mass.  291;  Smith  v.  Imus 
(1885)  24  N.  W.  830,  57  Mich.  456  (re- 
hearing denied  Same  v.  Walker  [1886] 
26  N.  W.  783,  57  Mich.  456) ;  Helmbold 
V.  Helmbold  Mfg.  Co.  (N.  Y.  1877)  63 
How.  Prac.  453;  Ball  v.  Broadway 
Bazaar  (1909)  87  N.  E.  674,  194  N.  Y. 
429  (reversing  judgment  [1907]  106  N. 
Y.  S.  249,  121  App.  Div.  546);  B.  T. 
Fraim  Lock  Co.  v.  Shimer  (1910)  43 
Pa.  Super.  Ct  221;  Western  Grocer  Co. 
V.  CaffarelH  Bros.  (Tex.  Qv.  App.  1908) 
108  S.  W.  413. 

What  may  be  adopted  as  trade-marks 
in  generaL  McLean  v.  Fleming  (1877) 
96  U.  S.  245,  254,  24  L.  Ed.  828. 

It  is  not  essential  to  a  valid  trade- 
mark that  its  use  shall  have  been  long 
continued,  •r  that  the  article  on  which  it 
is  used  should  be  widely  known,  or 
should  have  attained  great  reputation. 
It  is  sufficient  if  the  article  with  the 
mark  upon  it  has  become  actually  a 
vendible  article  in  the  market,  with 
intent  by  the  proprietor  to  continue  its 
production  and  sale.  Kathrelner's 
Malzkaifee  Fabriken  Mit  Beschrrenkter 
Haftung*v.  Pastor  Kneipp  Medicine  Co. 
(1897)  82  Fed.  321,  27  C.  C.  A.  351. 

To  constitute  a  commercial  or  trade 
designation,  as  contradistinguished  from 
a  descriptive  term,  the  words,  it  would 
seem,  must  be  used  in  commerce  in  an 
unvarying  or  stereotyped  order.  Field 
V.  U.  S.  (1898)  90  Fed.  412.  33  C.  C. 
A.  138. 

To  constitute  a  trade-mark,  the  mark 
or  symbol  used  must  be  designed,  as 
its  primary  purpose,  to  distinguish 
each  of  the  articles  to  which  it  is  af- 
fixed from  like  articles  produced  by 
others.  If  it  is  originally  adopted  for 
some  other  purpose,  such  as  to  desig- 
nate the  size,  shape,  and  capacity  of 
the  article,  so  that  any  office  it  may 
perform  as  a  designation  of  origin  is 
merely  incidental;  no  trade-mark  right 
is  acquired.  Deering  Harvester  Co.  v. 
Whitman  &  Barnes  Mfg.  Co.  (1898)  9i 
Fed.  376.  33  C.  C.  A.  558  (affirming 
decree  [C.  C.  1897]  86  Fed.  764); 
Newcomer  &  Lewis  v.  Scriven  Co. 
(1909)  168  Fed.  621,  94  C.  C.  A.  77 
(writ  of  certiorari  denied  J.  A.  Scriven 
Co.  V.  Newcomer  [1909]  29  Sup.  Ct 
700,  214  U.  S.  518,  53  L.  Ed.  1065). 

That  an  ornamental  device  was 
stamped  on  a  single  edition  of  an  au- 
thor's works  published  in  this  country, 
without  any  notice  that  it  was  intended 
as  a  trade-mark,  and  that  a  similar 
device  was  printed  some  years  before 
on  a  few  volumes  of  his  works  publish- 
ed in  India,  in  connection  with  the 
publisher's  name,  while  other  editions 
printed  in  this  country  and  in  England 
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were  withont  it,  does  not  entitle  it  to 
protection  as  a  trade-mark.    Kiplinsr  v. 
G.  P.  Pntnam's  Sons  (1903)  120  Fed.  . 
631,  67  C.  C.  A.  295,  66  L.  R.  A.  873. 

It  is  not  necessary  to  the  validity  of 
a  trade -mark  or  trade-name  that  it 
shall  be  utterly  devoid  of  aptitude,  but 
it  is  enough  that  it  leaves  open  to  ev- 
ery one  all  words  that  are  really  de- 
scriptive of  quality  or  character.  Con- 
solidated Ice  Co.  V.  Hygeia  Distilled 
Water  Co.  (1907)  161  Fed.  10,  80  O. 
C.  Au  606. 

The  gist  of  a  trade-mark  is  its  asso- 
ciation in  the  public  mind  with  a  prod- 
uct; it  being  the  identifying  mark  of  a 
trade.  Pflugh  v.  Eagle  White  Lead 
Co.  (1911)  185  Fed.  769,  107  O.  C.  A. 
069,  reversing  decree  Eagle  White 
Lead  Co.  v.  Pflugh  (C.  C.  1910)  180 
Fed.  579,  and  writ  of  certiorari  denied 
Eagle  White  Lead  CJo.  v.  Pflugh  (19U) 
81  Sup.  Ct.  719,  220  U.  S.  615,  56  L. 
Ed.  610. 

A  trade-mark  signifies  anything  that 
has  become  in  time  adopted  as  the  pri- 
ma fade  means  of  detecting  the  goods, 
wares,  or  properties  of  certain  propri- 
etors. Washington  Medalion  Pen  Co. 
V.  Esterbrook  (C.  C.  1869)  Fed.  Cas. 
No.  17,246a. 

Trade-marks  are  an  entirety,  and  are 
incapable  of  exclusive  use  at  different 
places  by  more  than  one  independent 
proprietor.  Manhattan  Medicine  CJo.  v. 
Wood  (C.  O.  1878)  Fed.  Cas.  No. 
9,026. 

A  trade-mark  is  a  mark  by  which  the 
wares  of  the  owner  are  known  in 
trade;  its  object  being,  first,  to  protect 
the  party  using  it  from  competition 
with  inferior  manufactures,  and,  sec- 
ond, to  protect  the  public  from  imposi- 
tion. Shaw  Stocking  Co.  v.  Mack  (C. 
C.  1882)  12  Fed.  707. 

A  trade-mark  consists  of  a  word, 
mark,  or  device  adopted  by  a  manufac- 
turer or  vendor  to  distinguish  his  pro- 
duction from  other  productions  of  the 
same  article.  Hostetter  v.  Fries  (C. 
C.  1883)  17  Fed.  620. 

The  term  "mark"  in  the  trade-mark 
law  implies  form  rather  than  color,  and 
it  consists  of  some  peculiar  name,  sym- 
bol, figure,  letter,  or  device  whereby 
one  manufacturer  distinguishes  his 
goods  from  like  goods  sold  by  other 
persons.  Fleischmann  v.  Starkey  (C. 
C.  1885)  26  Fed.  127, 129. 

Trade-marks  may  be  characteristic 
of  personal  proprietorship  as  asserting 
to  the  public  that  some  particular  per- 
son has  given  his  special  skill  to  the 
production  or  selection  of  the  articles 
covered,  or  trade-marks  may  designate 
some  particular  place  of  origin.  Hill 
V.  Lockwood  (C.  C.  1887)  32  Fed.  389, 
393. 

Act  March  3,  1881,  c.  138,  providing 
for  the  registration  of  trade -marks, 
presupposes  the  existence  of  a  valid 
trade-mark,  which  may  be  registered 
on  compliance  with  the  requirements 
of  the  law.    Edison  v.  Thomas  A.  Edi- 


son, Jr.,  (Chemical  Co.    (C.  C.  1904) 
128  Fed.  1013. 

A  trade-mark  merely  distinguishes 
and  designates  the  business  in  which  it 
is  used,  and  it  is  the  business  which  is 
to  be  protected,  and  not  the  trade- 
mark as  a  mere  collocation  of  words 
or  symbols.  Thomas  G.  Carroll  &  Son 
Co.  V.  McHvaine  &  Baldwin  (C.  C. 
1909)  171  Fed.  125,  decree  affirmed 
Thomas  J.  Carroll  &  Son  Co.  v.  Mcll- 
vaine  &  Baldwin  (1910)  183  Fed.  22, 
105  C.  C.  A.  314. 

The  owner  of  a  trade-mark  proper 
has  an  exclusive  right  to  its  use  in 
connection  with  articles  for  which  it 
was  appropriated,  and  to  which  it  has 
been  applied,  and  a  mark  under  which 
no  such  exdusive  right  can  exist  in 
the  owner  or  approprlator  cannot  con- 
stitute a  trade-mark  proper.  John  T. 
Dyer  Quarry  Co.  v.  Schuylkill  Stone 
Co.  (C.  C.  1911)  185  Fed.  557. 

A  trade-mark  serves  to  protect  the 
owner  from  unfair  competition,  and 
the  public  from  being  deceived  and  it 
is  the  design  appearing  upon  the  goods, 
and  not  the  specifications  filed  in  the 
patent  office,  that  affects  the  public 
mind  and  protects  the  trade  of  the 
owner.  Peter  Schoenhofen  Brewing 
Co.  V.  Maltine  Co.  (1908)  30  App.  D. 
C.  340,  346. 

Two  trade-marks  may  be  said  to  be 
appropriated  to  merchandise  of  the 
same  descriptive  properties,  within  the 
meaning  of  the  trade-mark  act,  when 
the  general  and  essential  characteris- 
tics of  the  goods  are  the  same.  The 
test  is  whether  there  is  such  a  same- 
ness in  the  distinguishing  characteris- 
tics of  the  goods  as  to  be  likely  to  mis- 
lead the  general  public.  If  there  is, 
only  one  mark  should  be  registered. 
Phoenix  Paint  &  Varnish  Co.  v.  John 
T.  Lewis  &  Bros.  (1908)  32  App.  D. 
C.  285. 

The  trade-mark  act  is  intended  to 
limit  the  selection  of  marks  for  regis- 
tration to  mere  arbitrary  words  or  de- 
signs, the  value  of  which  will  consist 
alone  in  their  becoming  fixed  in  the 
public  mind  through  continued  use  on 
the  goods  of  the  owner,  and  not  to  per- 
mit marks  to  be  registered  which  are 
such  as  will  in  themselves  enhance  the 
sale  or  value  of  the  article  to  which 
they  are  applied.  In  re  Central  Con- 
sumers Co.  (1909)  32  App.  D.  C.  523. 

Whether  a  mark  is  or  is  not  regis- 
terable  as  a  trade-mark,  because  of  al- 
leged similarity  to  another,  depends 
upon  the  special  facts  and  circumstanc- 
es of  the  case.  Lang  v.  Green  River 
Distilling  Co.  (1909)  33  App.  D.  C. 
506. 

For  trade-mark  purposes,  there  is 
no  difference  between  inner  and  outer 
tubes  of  tires.  Goodyear  Tire  &  Rub- 
ber Co.  V.  Republic  Rubber  Co.  (1915) 
43  App.  D.  C.  275. 

A  trade-mark  may  consist  of  a  name 
or  a  device,  or  a  peculiar  arrange- 
ment of  words,  lines,  or  figures,  or  any 
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peculiar  mark  or  symbol  not  thereto- 
fore in  use,  adopted  and  used  by  one 
to  designate  goods  as  those  which  he 
manufactures  or  sells.  It  maj  be  put 
either  upon  the  article  itself,  or  its 
case,  covering,  or  wrapper,  and  is  as- 
signable with  the  business.  Metcalfe  ▼. 
Brand  (1887)  86  Ky.  331,  5  S.  W.  773, 
9  Ky.  Law  Bep.  801,  9  Am.  St  Rep. 
282. 

A  trade-mark  is  a  name,  sign,  or 
symbol  which  indicates  or-  certifies  that 
a  given  article  or  commodity  is  in  real- 
ity what  it  claims  or  purports  to  be, 
and,  while  in  a  qualified  sense  it  is 
property  in  the  hands  of  its  owner,  it 
has  no  intrinsic  value,  being  merely  a 
certificate  of  the  truth.  Common- 
wealth ▼.  Kentucky  Distilleries  & 
Warehouse  Co.  (Ky.  1909)  116. S.  W. 
766. 

Where  one  transfers  the  right  to  use 
his  trade-mark  and  formula  without 
transferring  the  place  of  manufacture, 
or  plant  used,  or  the  good-will  of  the 
business,  and  there  is  no  exclusive 
right'  to  manufacture  the  medicine  in 
any  one,  and  there  is  nothing  in  the 
trade-mark  to  indicate  that  the  medi- 
cine comes  from  a  particular  manufac- 
tory, the  only  effect  of  the  trade -mark 
is  to  indicate  a  class  of  goods  which 
any  one  who  knows  how  may  manufac- 
ture. Ohadwick  v.  Covell  (1890)  151 
Mass.  190,  23  N.  E.  1068,  6  L.  R  A. 
839,  21  Am.  St.  Rep.  442;  Covell  v. 
Chadwick  (1891)  153  Mass.  263,  26  N. 
E.  856,  25  Am.  St.  Rep.  625. 

The  office  of  a  trade-mark  is  to  point 
out  distinctly  the  origin  or  ownership 
of  the  article;  and,  unless  it  does  so 
indicate  the  ownership  or  origin,  nei- 
ther the  person  who  has  adopted  the 
mark  or  device  can  be  injured  by  its 
appropriation  by  others,  nor  can  the 
public  be  deceived.  Oakes  v.  St.  Louis 
Candy  Co.  (1898)  146  Mo.  391,  48  S. 
W.  467. 

To  entitle  one  to  restrain  the  use  of 
a  trade- name,  he  must  show  that  he 
made  use  of  it  in  a  manner  such  as  to 
reasonably  apprise  the  public  that  he 
intended  it  as  a  distinctive  appellation 
for  his  trade  or  place  of  business. 
Chadron  Opera  House  Co.  v.  Loomer 
(1904)  99  N.  W.  649,  71  Neb.  785. 

Every  manufacturer,  and  every  mer- 
chant for  whom  goods  are  manufac- 
tured, has  an  unquestionable  right  to 
distinquish  the  goods  that  he  manufac- 
tures or  sells  by  a  peculiar  mark  or 
device,  in  order  that  they  may  be  known 
by  his  mark  in  the  market  and  that  he 
may  thus  secure  the  profits  which  their 
stperior  repute  as  his  may  be  the  means 
of  gaining.  His  trade-mark  is  an  as- 
surance to  the  public  of  the  quality  of 
his  goods,  and  a  pledge  of  his  own  in- 
tegrity in  their  manufacture  and  sale. 
Amoskeag  Mfg.  Co.  v.  Spear  (1849)  4 
N.  Y.  Super.  Ct.  (2  Sandf.)  599. 

A  trade-mark  is  not  necessarily  lim- 
ited to  a  device  or  name  used,  such  as 
"Sapolio,"    but    may    consist    of    any 
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marks,  forms,  or  symbols  which  serve  to 
designate  the  true  ownership  of  the  ar- 
.ticle,  including  the  form  of  the  package. 
Enoch  Morgan's  Sons  Co.  v.  Troxell 
(N.  Y.  1881)  23  Hun,  632. 

A  trade-mark  may  be  wholly  exclu- 
sive, or  of  a  lesser  degree  of  exclusive- 
ness.  Clinton  Metallic  Paint  Co.  v. 
New  York  Metallic  Paint  Co.  (1898)  50 
N.  Y.  S.  437,  23  Misc.  Rep.  66. 

Where  manufacturers  adopted  the 
word  "Excelsior"  to  indicate  certain 
felt  pads  manufactured  by  them,  and 
also  a  distinctive  label  having  on  it  "Ex- 
celsior Felt  Pads,"  the  fact  that  their 
name  was  not  on  the  label,  or  that  they 
manufactured  the  goods  for  sale  by  re- 
tail dealers,  cannot  prevent  them  from 
acquiring  a  trade-mark  in  the  name  and 
label  adopted.  Volger  v.  Force  (1901) 
71  N.  Y.  S.  209,  63  App.  Div.  122. 

A  trade-mark  has  been  defined  to  be 
one's  commercial  signature.  Star  Co. 
V.  Wheeler  Syndicate  (1915)  155  N.  Y. 
S.  782. 

To  constitute  a  symbol  or  device  a 
trade-mark,  it  is  not  necessary  that  the 
name  or  place  of  business  of  the  manu- 
facturers should  appear  thereon.  Peur- 
rung  V.  Compton  (1892)  6  Ohio  Cir.  Ct. 
B.  483. 

A  trade-mark  capable  of  an  exclusive 
use  must  be  such  as  wUl  identify  the 
article  to  which  it  is  affixed,  and  distin- 
guish it  from  others.  Phalon  v.  Wright 
(Pa.  1864)  5  PhUa.  464. 

A  trade-mark  is  an  arbitrary  symbol 
affixed  by  a  manufacturer  or  merchant 
to  a  vendible  commodity,  the  purpose 
of  which  is  to  guaranty  the  genuineness 
of  the  product  and  to  protect  both  pur- 
chaser and  vender.  Gowans  v.  AJilborn 
Bros.  (Pa.  1886)  4  Kulp,  31. 

Whether  one  claiming  a  right  to  a 
trade-mark  could  register  it  in  foreign 
countries  under  their  laws  is  immate- 
rial, but  the  question  is  whether  his 
daim  is  in  harmony  with  the  law  of  the 
United .  States,  and  the  court  will  not 
decide  what  trade-marks  exist  or  do 
not  exist  in  foreign  countries.  Avenari- 
us  V.  Kornely  (1909)  121  N.  W.  336, 139 
Wis.  247. 

5.  —  Trade-names  In  generals— The 
rules  applying  to  the  protection  of 
trade-marks  also  apply  to  protect  exclu- 
sive trade-names.  Hartzler  v.  Goshen 
Chum  &  Ladder  Co.  (Ind.  App.  1914) 
104  N.  E.  34. 

A  "trade-mark"  has  reference  to  the 
thing  sold,  while  a  "trade-name"  em- 
braces both  the  thing  sold  and  the  in- 
dividuality of  the  seller.  Eastern  Out- 
fitting Co.  ▼.  Manheim  (Wash.  1910) 
110  P.  23. 

A  "trade-mark"  or  "trade-name"  is 
some  symbol  by  which  one  man's  manu- 
facture is  differentiated  from  another's, 
and  all  that  is  needed  for  a  valid  trade- 
name is  that  it  indicate  the  manufacture 
of  the  owner,  whether  there  are  other 
manufacturers  or  not.  R.  Guastavino 
Co.  V.  Comerma  (O.  0.  1910)  180  Fed. 
920. 
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A  trade-name  may  be  such  as  indi- 
cates the  purpose  of  the  association,  or 
may  be  arbitrary  or  fanciful,  and  such 
words  or  phrases  are  deemed  "arbi- 
trary" or  "fanciful"  when  they  do  not 
by  their  usual  and  ordinary  meaning  de- 
note the  purposes  of  the  association,  but 
come  to  Indicate  their  purpose  by  ap- 
plication and  association.  Oreswill  v. 
Grand  Lodge  K.  P.  of  Georgia  (1010) 
67  S.  E.  188,  133  Ga.  837. 

'Trade-names"  are  names  used  in 
trade  to  designate  a  particular  business, 
considered  somewhat  as  an  entity,  or 
the  place  at  which  it  is  located,  or  the 
particular  class  of  goods,  but  trade- 
names are  not  technically  trade-marks. 
Hartzler  y.  Goshen  Churn  &  Ladder  Go. 
(Ind.  App.  1914)  104  N.  E.  84. 

Nonexdusive  trade-names  are  names 
which  are  publid  juris  in  their  primary 
sense,  but  which  in  a  secondary  sense 
indicate  the  goods  or  business  of  a  par- 
ticular trader;  trade-names  being  ac- 
quired by  adoption  and  user  and  belong- 
ing to  the  one  first  using  them  and  giv- 
ing them  a  value.    Id. 

A  "trade-name"  is  a  word  or  phrase 
by  which  a  business  enterprise,  or  spe- 
cific article  of  merchandise  from  a  spe- 
cific source,  is  known  to  the  public,  and 
when  applied  to  merchandise  is  generic 
or  descriptive,  and  hence  not  suscepti- 
ble of  appropriation  as  a  trade-mark. 
Northwestern  Knitting  Co.  v.  Garon 
(Minn.  1910)  128  N.  W.  288. 

A  trade-name  relates  to  a  business 
and  its  good  will,  rather  than  to  a  vendi- 
ble commodity.  Ball  v.  Broadway  Ba- 
zaar (1909)  87  N.  E.  674,  194  N.  Y. 
429. 

A  trade-mark  designates  an  article  of 
commerce,  is  affixed  thereto,  accompa- 
nying the  article,  and  may  be  infringed 
anywhere;  while  a  trade-name  applies 
to  a  business,  and  is,  as  a  rule,  local, 
the  proprietor  having  an  exdusive  right 
to  the  name  in  his  locality  only.  Ball 
V.  Broadway  Bazaar  (1907)  106  N.  Y. 
S.  249,  121  App.  Div.  546. 

The  name  "Liebig,"  as  applied  to  ex- 
tracts of  meat,  has  been  in  common  use 
in  this  country  for  many  years  to  des- 
ignate preparations  supposed  to  have 
been  made  by  Liebig's  process,  and  is 
common  property,  which  no  longer  des- 
ignates, if  it  ever  did,  the  product  of  a 
particular  manufacturer.  Liebig's  Ex- 
tract of  Meat  Co.  v.  liebig  Extract  Co. 
(C.  C.  1909)  172  Fed.  158,  decree  re- 
versed (1910)  180  Fed.  688,  103  C.  C. 
A.  654. 

6.  Specific  devices,  names,  marks,  er 
wonts  as  subject  to  use  as  trade-marks. 
—A  plain  metallic  horseshoe,  .with  no 
letters  on  it,  is  not  a  label.  LorUIard 
V.  Drummond  Tobacco  Co.  (0.  C.  1882) 
14  Fed.  111. 

A  peculiar  method  of  arranging  soap 
in  a  box  is  not  a  trade-mark  which  can 
be  legally  registered.  Davis  v.  Davis 
(C.  C.  1886)  27  Fed.  490,  491. 

Where   plaintiffs   designed  a  picture 


for  labels  for  dgar  boxes,  and  delivered 
to  the  librarian  of  congress  a  descrip- 
tion of  the  picture  by  the  title  of  "Nose- 
ipay,"  which  the  librarian  duly  recorded, 
it  was  held  that  this  was  an  attempted 
evasion  of  Act  June  18,  1874,  §  3,  pro- 
viding that  no  prints  or  labels  design- 
ed to  be  used  for  any  artide  of  manu- 
facture can  be  copyrighted,  but  author- 
izing them  to  be  registered  as  trade- 
marks, and  that  plaintiffs*  design  could 
not  be  protected  as  a  copyright.  Schu- 
macher V.  Wogram  (0.  C.  1888)  35  Fed. 
210. 

The  device  of  a  book  on  drculars  and 
advertisements,  with  the  words  "Web- 
ster's Dictionary"  printed  thereon,  is 
not  sufficiently  arbitrary  to  constitute  a 
valid  trade-mark.  Merriam  v.  Famous 
Shoe  &  Clothing  Co.  (C.  O.  1891)  47 
Fed.  411. 

A  manufacturer  of  a  single  artide 
who  uses  upon  his  packages  a  large 
number  of  different  names,  to  desig- 
nate difference  in  quality,  shape,  or  size, 
or  merely  to  meet  the  whims  of  custom- 
ers, and  which  tend  to  produce  confu- 
sion, rather  than  certainty,  as  to  origin, 
cannot  be  protected  in  the  exclusive  use 
of  such  names  as  trade -marks.  Al- 
bany Perforated  Wrapping-Paper  Co.  v. 
John  Hoberg  Co.  (C.  C.  1900)  102  Fed. 
157. 

Where  a  manufacturer  gave  the  name 
of  the  patentee,  the  date  of  the  patent, 
and  also  an  arbitrary  name  to  the  arti- 
cle, but  not  its  own  name  as  manufactur- 
er, so  that  such  arbitrary  name  merely 
identified  the  article  with  the  patent, 
such  marking  did  not  constitute  a  trade- 
mark, but,  on  the  expiration  of  the  pat- 
ent, another  manufacturer  has  the  right 
to  mark  the  article  with  the  same  or  a 
similar  name,  where  it  places  thereon 
its  own  name  as  manufacturer,  marked 
with  suffident  prominence  to  clearly 
distinguish  the  article  from  those  made 
by  the  original  manufacturer.  B.  B. 
Hill  Mfg.  Co.  V.  Sawyer-Boss  Mfg.  .Co. 
(C.  C.  1901)  112  Fed.  144,  decree  af- 
firmed (1902)  118  Fed.  1014,  56  C.  C.  A. 
596. 

A  representation  of  a  star  cannot  by 
its  own  meaning  indicate  the  origin  or 
ownership  of  such  an  artide  as  lubri- 
cating oil,  nor  in  view  of  its  general  use 
as  a  symbol  can  it  be  appropriated  as  a 
trade-mark  except  in  connection  with 
other  devices  or  words  such  as  to  ren- 
der the  whole  characteristic.  Galena- 
Signal  Gil  Co.  V.  W.  P.  Fuller  &  Co. 
(C.  C.  1906)  142  Fed.  1002. 

Uncopyrighted  post  cards  are  not  en- 
titled to  protection  as  trade-marks  ei- 
ther singly  or  collectively,  as  they  do 
not  identify  and  distinguish  the  prod- 
uct of  the  manufacturer,  but  constitute 
the  product  itself.  Bamforth  v.  Doug- 
lass Post  Card  &  Machine  Co.  (C.  C. 
1908)  158  Fed.  355. 

The  fact  that  a  trade-mark  for  a 
horseshoe  nail  is  cut  or  stamped  into  the 
nail  itself  does  not  affect  its  validity. 
CapeweU  Horse  Nail  Co.  v.  Mooney  (C. 
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C.  1900)  167  Fed.  575,  decree  affirmed 
(1909)  172  Fed.  826.  97  C.  C.  A.  248. 

That  a  mark  imprinted  on  a  horseshoe 
nail  may  add  to  its  appearance  does  not 
prevent  it  from  being  appropriated  as 
a  trade-mark.    Id. 

A  check  figure  impressed  on  the  under 
or  beveled  face  of  the  heads  of  horse 
nails,  or  on  pictures  thereof  on  pack- 
ages, containing  the  same,  as  an  arbi- 
trary mark  to  designate  the  product  of 
a  certain  maker,  is  a  legitimate  trade- 
mark.    Id. 

The  manufacturers  of  a  peculiar  style 
of  type,  unpatented,  which  is  marketr 
able  only  on  account  of  its  utility,  can- 
not restrain  another  from  producing 
type  of  the  same  character.  Keystone 
Type  Foundry  v.  Portland  Pub.  Co.  (0. 

C.  1910)  180  Fed.  301,  decree  affirmed 
(1911)  186  Fed.  690,  108  C.  G.  A.  508. 

The  representation  of  a  star  as  a 
mark  for  beer  has  become  publici  juris, 
BO  as  to  destroy  the  right  of  its  regis- 
tration as  a  trade-mark.  Star  Brewery 
Co.  V.  Val  Blatz  Brewing  Co.  (1911)  36 
App.  D.  C.  534. 

The  mark  "Deacon  Brown,"  printed 
in  script  type  is  not  registerable  as  a 
trade -mark  for  beverages,  being  the 
name  of  an  individual,  and  not  printed 
iu  a  particular  or  distinctive  manner. 
In  re  Artesian  Mfg.  Co.  (1911)  37  App. 

D.  C.  113. 

Labels  for  shoes  bearing  the  words 
"Boy  Scouts,"  in  conjunction  with  fig- 
ures representing  boys  in  scout  uni- 
form, cannot  be  registered  as  trade- 
marks. In  re  Excelsior  Shoe  Co. 
(19l3)  40  App.  D.  0.  480. 

A  generic  term  may  be  used  as  a 
trade-name  or  a  part  of  a  corporate  or 
firm  name,  unless  its  use  is  reasonably 
certain  to  bring  about  unfair  competi- 
tion, in  which  case  its  use  will  be  en- 
joined. Travelers'  Ins.  Mach.  Co.  v. 
Travelers'  Ins.  Co.  of  Hartford,  Conn. 
(1911)  134  S.  W.  877,  142  Ky.  523, 
judgment  modified  (1911)  186  S.  W. 
154,  143  Ky.  216. 

A  mere  mark  or  symbol  which  can  be 
used  by^  one  with  as  much  propriety  as 
another  cannot  become  a  trade-mark. 
Scott  ▼.  SeweU  (La.  1884)  2  Mc- 
Gloin,  7. 

A  union  label  or  symbol,  not  indicat- 
ing by  what  persons  the  articles  are 
made,  but  only  that  they  are  made  by 
some  member  of  one  of  such  unions,  the 
right  to  use  the  device  belonging  equal- 
ly to  each  of  all  the  members,  and  con- 
tinuing only  while  the  person  remains 
a  member,  is  not  a  legal  trade-mark. 
Weener  v.  Brayton  (1890)  152  Mass. 
101,  25  N.  E.  46,  8  L.  R.  A.  640;  Cigar 
Makers'  Protective  Union  v.  Gonhaim 
(1889)  40  Minn.  243,  41  N.  W.  943,  3 
L.  li.  A.  125,  12  Am.  St.  Rep.  726. 

Adoption  and  use  of  a  name  or  device 
adapted  to  point  out  the  true  source  or 
origin  of  the  manufactured  article,  gives 
a  property  interest  therein  which  the 
courts  will  protect  Filley  v.  Fassett 
(1869)  44  Mo.  168,  100  Am.  Dec.  275. 

The  phrase  "What  is  it?"  is  not  an 
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original,  arbitrary  name,  so  as  to  en- 
title the  user  to  be  protected  in  the 
exclusive  use  thereof.  Oakes  v.  St. 
Louis  Candy  Co.  (1898)  48  S.  W.  467, 
146  Mo.  391. 

A  trade-mark  exists  in  the  title  of  a 
newspaper.  Grocers'  Journal  Co.  v. 
Midland  Pub.  Co.  (1907)  105  S.  W.  310, 
127  Mo.  App.  356. 

The  brands  used  by  a  miller  are 
quasi  trade-marks  and  are  objects  of 
the  law's  protection  on  analogous  prin- 
ciples. Sessinghaus  Milling  Co.  y. 
Hanebrink  (Mo.  1912)  152  S.  W.  354. 

Labels  are  protected  as  trade-marks. 
Wirtz  V.  Eagle  Bottling  Co.  (1892)  50 
N.  J.  Eq.   (5  Dick.)  164,  24  Ati.  658. 

Injunction  will  lie  at  the  ^suit  of  a 
physician  to  restrain  the  unauthorized 
use  of  a  fac  simile  of  his  signature  in 
advertising  a  medicine.  Mackenzie  v. 
Soden  Mineral  Springs  Co.  (1891)  27 
Abb.  N.  C.  402,  18  N.  Y.  Supp.  240. 

7.  Arbitrary  or  descrlptlva  character 
of  marks  or  words— In  general.— 'Ty- 
coon," as  applied  to  tea,  held  not  sub- 
ject to  appropriation;  it  appearing  that 
the  word  was  in  common  and  general 
use.  Corbin  v.  Gould  (1890)  10  Sup. 
Ct.  312,  133  U.  S.  308.  33  L.  Ed.  6U. 

Registration  of  the  words  "Old  Crow" 
as  a  trade-mark  in  connection  with 
whisky  held  valid  under  this  section. 
W.  A.  Gaines  &  Co.  v.  Rock  Spring 
Distaiing  Co.   (1915)  226  Fed.  531. 

The  word  "Eureka,"  first  used  in  a 
compounded  fertilizer,  will  be  protected. 
Alleghany  Fertilizer  Co.  v.  Woodside 
(C.  G.  1871)  Fed.  Gas.  No.  206. 

The  word  "Centennial"  is  general 
property,  and  cannot  be  used  for  a 
trade-mark.  Hartell  v.  Viney  (C.  C. 
1876)  Fed.  Gas.  No.  6,158. 

A  name  alone  is  not  a  trade-mark 
when  it  is  applied  to  designate,  not  the 
article  of  a  particular  maker  or  seller, 
but  the  kind  or  description  of  thing 
made  or  sold;  but  the  mark  should  dis- 
tinguish the  production  from  other  pro- 
ductions of  the  same  article.  Hostetter 
v.  Fries  (G.  C.  1883)  17  Fed.  620; 
Ledanche  Battery  Co.  v.  Western  Elec- 
tric Co.  (G.  C,  1885)  23  Fed.  276. 

Arbitrary  terms,  such  as  "Tin  Tag" 
or  "Wood  Tag,"  branded  upon  or  given 
to  goods  to  distinguish  them,  may  con- 
stitute valid  trade-marks,  but  the  per- 
son so  using  them  would  have  no  right 
to  the  exclusive  use  of  tin  or  wood  as 
a  material  to  designate  the  goods. 
Lorillard  v.  Pride  (G.  C.  1886)  28  Fed. 
434. 

Proper  designation  of  an  article  can- 
not be  appropriated  as  a  trade-mark; 
and  it  is  quite  immaterial  who  gives 
the  proper  name  to  a  new  article.  Col- 
gan  V.  Danheiser  (G.  C.  1888)  35  Fed. 
150,  151. 

The  words  "Social  Register,"  applied 
to  a  list  of  persons  resident  in  a  cer- 
tain locality,  compiled  with  reference  to 
personal  and  social  standing j  constitute 
a  valid  trade-mark,  and  their  use  by  the 
publisher  of  a  competing  list  will  be 
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restrained.  Social  Begister  Ass'n  y. 
Howard  (C.  C.  1894)  60  Fed.  270. 

The  word  "Continentar*  is  a  generic 
term,  the  right  to  use  which  cannot  be 
ezdnsiTely  appropriated  by  any  individ- 
ual or  corporation.  Continental  Ins. 
Go.  V.  Continental  Fire  Ass'n  (C.  C. 
1899)  96  Fed.  846. 

The  word  "Holeproof,"  as  a  trade- 
mark for  hosiery,  is  not  invalid  as  de- 
scriptive where  it  has  acquired  a  sec- 
ondary meaning  as  designating  the 
product  of  a  particular  maker.  Hole- 
proof Hosiery  Co.  v.  Wallach  Bros.  (O. 
C.  1911)  190  Fed.  606,  decree  modified 
(1911)  192  Fed.  534,  112  C.  O.  A.  656. 

Word  "Tfrearever,"  stamped  on  alu- 
minum ware,  though  expressive  of  dura- 
bility, held  also  distinctive,  and  entitled 
to  protection  under  this  section.  Alu- 
minum Cooking  Utensil  Co.  v.  National 
Aluminum  Works  (D.  C.  1915)  226  Fed. 
815. 

The  rule  that  words  or  phrases  in 
common  use  and  indicating  the  charac- 
ter, kind,  quality,  and  composition  of 
the  thing  may  not  be  appropriated  by 
any  one  to  his  exclusive  use  as  a  trade- 
mark is  recognized  in  Civ.  Code  Cal.  t 
991.  Italian  Swiss  Colony  v.  Italian 
Vineyard  Co.   (Cal.  1910)  110  P.  913. 

A  descriptive  term  of  a  foreign  lan- 
snage  cannot  be  adopted  as  a  trade- 
mark.   Id. 

Lnder  this  section  the  word  "Suc- 
cess" is  not  registerable  as  a  trade- 
mark, when  "not  written,  printed,  im- 
pressed, or  woven  in  some  particular 
manner,"  on  the  application  of  a  cor- 
poration, the  corporate  name  of  which 
is  "the  Success  Company,"  even  though 
the  word  is  the  subject  of  a  technical 
trade-mark.  In  re  Success  Co.  (1910) 
34  App.  D.  C.  443. 

The  word  "cream"  is  registerable  as 
a  technical  trade-mark  for  baking  pow- 
der. International  Food  Co.  v.  Price 
Baking  Powder  Co.  (1911)  37  App.  D. 
C.  137. 

Terms  which  designate  merely  the 
name,  quality,  kind,  size,  number,  or 
elements  of  an  article,  or  have  become 
its  proper  appellation,  or  that  merely 
describe  it  or  direct  the  mode  of  its 
nse,  or  purely  generic  or  geographical 
terms,  and  the  necessary  and  common 
uses  in  which  the  English  language  and 
Arabic  numerals  are  employed  by  the 
people  to  express  the  truth,  their  ideas, 
and  feelings,  are  common  property, 
which  all  may  use,  but  which  none  can 
appropriate  exclusively  to  himself  as 
a  trade-mark.  Avery  v.  Meikle  (1883) 
81  Ky.  73,  4  Ky.  Law  Rep,.  759. 

"Vienna  Bread"  being  a  known  article 
of  bread,  no  person  can  acquire  by  use 
an  exclusive  right  to  use  the  same  as  a 
trade-mark.  Snodgrass  v.  Welle  (1882) 
11  Mo.  App.  590. 

A  name  may  be  protected  as  a  trade- 
mark only  when  used  merely  as  indi- 
cating the  true  origin  or  ownership  of 
the  article,  never  where  it  is  used  to 
designate  tiie  article  itself,  and  has  be- 
come, by  adoption  and  use,  its  proper 


appellation.  Hence,  all  who  have  an 
equal  right  to  manufacture  and  sell  the 
article  have  an  equal  right  to  designate 
it,  and  sell  it  by  its  appropriate  name, 
the  name  by  which  alone  it  is  distin- 
guished and  known,  provided  each  per- 
son is  careful  to  sell  the  article  as  pre- 
pared and  manufactured  by  himself  and 
not  by  another.  Fetridge  v.  Wells  (N. 
Y.  1857)  13  How.  Prac.  385,  4  Abb. 
Prac.  144. 

Where  a  water  was  not  an  artificial 
production,  and  there  was  nothing  in 
the  mode  of  bottling  it  for  sale  nor' the 
mode  of  sale  originating  with  the  plain- 
tiff or  the  former  owners  which  the 
word  "Congress"  defined,  designated,  or 
implied,  plaintiff  had  no  exclusive  right 
to  the  use  of  that  word  in  connection 
with  such  business  or  in  connection 
with  the  words  "Water"  or  "Spring 
Water."  Congress  &  Empire  Spring 
Co.  V.  High  Rock  Congress  Spring  Co. 
(N.  Y.  1867)  57  Barb.  526. 

A  dealer  in  salt  fish  cannot  maintain 
an  exclusive  claim  to  the  use  of  the 
term  "Desiccated  Codfish"  as  a  trade- 
mark. It  is  only  by  the  prefix  of  some 
other  word,  not  previously  applied  in 
that  connection  and  not  essential  to  the 
truthful  designation  of  the  article  pro- 
duced, that  he  can  be  protected  in  its 
exclusive  use.  Town  v.  Stetson  (N,  Y. 
1868)  5  Abb.  Prac.  (N.  S.)  218;  Id. 
(N.  Y.  1869)  3  Daly,  53. 

The  words  "Established  1780,"  or 
"EstabKshed  A.  D.  1780,"  which  have 
been  conspicuously  displayed  and  used 
by  a  drug  house  for  a  great  number  of 
years,  are  the  proper  subject  of  a 
trade-mark,  and  the  use  thereof  will 
be  protected  in  equity.  Hazard  v.  Cas- 
well (N,  Y.  1878)  57  How.  Prac.  1. 

Use  of  the  word  "Alderney"  in  con- 
nection with  the  manufacture  of  oleo- 
margarine, being  entirely  arbitrary  and 
in  no  respect  descriptive  of  the  article, 
will  be  protected  as  a  trade-mark. 
Lauferty  v.  Wheeler  (N.  Y.  1882)  11 
Abb.  N.  C.  220. 

Cardboard  on  which  pictures  of  ani- 
mals, birds,  and  other  objects  were  print- 
ed, was  cut  into  strips,  and  constituted 
games  or  puzzles,  to  which  the  terms 
"SUced  Animals,"  "SUced  Birds,"  or 
"Sliced  Objects"  were  applied.  Held, 
that  these  were  arbitrary  words,  and 
might  be  protected  as  trade -marks. 
Selchow  V.  Baker  (N.  Y.  1883)  11  Daly, 
353. 

The  use  of  the  word  "Ideal,"  as  ap- 
plied to  fountain  pens,  constitutes  a 
valid  trade-mark.  Waterman  v.  Ship- 
man  (1891)  130  N.  Y.  301,  29  N.  E. 
Ill,  reversing  (1889)  55  Hun,  611,  8 
N.  Y.  Supp.  814. 

Evidence  showed  that  plaintiff's  let- 
ter file  was  labeled  with  a  circle  in- 
closing the  words,  "The  Improved,  Best, 
Favorite,  Cheapest  Letter  and  Invoice 
File."  Defendants'  label  was  on  a 
plain  sheet  of  different  color  from  plain- 
tiff's and  contained  only  the  words, 
"The  Favorite  Letter  and  Invoice  File," 
and  was  entirely  different  in  design  and 
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appearance  from  plaintiff's.  Held,  that 
the  word  "Favorite"  is  not  subject  to 
ezclusive  appropriation  as  a  trade- 
mark. Cooke  &  Cobb  Co.  y.  Miller 
(1900)  65  N.  Y.  S.  730,  53  App.  Div. 
120,  8  N.  Y.  Ann.  Cas.  58,  judgment 
affirmed  (1902)  62  N.  E.  582,  169  N.  Y. 
475. 

A  manufacturer  has  no  such  exclusive 
right  to  the  use  of  a  common  English 
word  or  combination  of  words  as  en- 
titles him  to  debar  all  others  from  use 
of  the  same  as  a  trade-mark,  in  the  ab- 
sence of  fraud  or  intent  to  deceive. 
Barrett  Chemical  Co.  v.  Stem  (1903) 
68  N.  E.  65,  176  N.  Y.  27,  reversing 
judgment  (1902)  76  N.  Y.  S.  1009,  71 
App.  Div.  616. 

The  word  "Domestic,**  either  alone 
or  in  connection  with  the  words  "Salt 
Rising  Bread,*'  is  the  proper  subject  of 
a  trade-mark,  the  piracy  of  which  will 
be  enjoined.  Smith  v.  Keman  (Ohio, 
1880)  5  Wkly.  Law  Bui.  145. 

The  commercial  name  of  an  article 
which  every  person  has  the  right  to 
make  and  sell,  such  as  "Borax  Soap," 
cannot  be  appropriated  as  a  trade- 
mark. Drydroppel  v.  Young  (Pa.  1880) 
37  Leg.  Int  397. 

The  word  "Diamond"  and  the  figure 
of  a  diamond  having  been  used  for  many 
years  on  rasps  and  files,  and  the  word 
always  having  been  employed  in  con- 
nection with  some  other  words,  such 
word  cannot  be  appropriated  as  a  trade- 
mark. Barnett  v.  Kent  (Pa.  1880)  8 
Wkly.  Notes  Cas.  355. 

The  word  "nickle**  or  "nickel,"  when 
used  by  one  who  does  not  buy  or  sell 
nickel,  and  whose  wares  are  not  as  a 
rule  sold  for  a  nickel  {^Ye  cents),  is 
not  a  term  descriptive  of  such  business ; 
and  hence  an  exclusive  right  to  use  such 
word  in  that  connection  may  be  acquir- 
ed. Duke  V.  Cleaver  (1898)  46  S.  W. 
1128,  19  Tex.  Civ.  App.  218. 

The  word  "Marvel**  may  be  appro- 
priated as  a  trade-mark  to  designate 
the  output  of  a  certain  mill.  Listman 
Mill  Co.  V.  WiUiam  Listman  Milling  Co. 
(1894)  88  Wis.  334,  60  N.  W.  261,  43 
Am.  St  Rep.  907. 

8.  — —  Words  or  terms  descriptive 
generally  of  a  business  or  class  of  busi- 
ness.—Terms  in  common  use  to  desig- 
nate a  trade  or  occupation,  in  connec- 
tion with  other  words  indicating  that 
a  particular  class  of  merchandise  of  the 
same  general  description  is  specially 
dealt  in,  cannot  be  exclusively  appro- 
priated by  any  one  as  a  trade-mark. 
Choynski  v.  Cohen  (1870)  39  Cal.  501, 
2  Am.  Rep.  476. 

The  term  "International  Banking 
ing  Company'*  is  not  capable  of  exclu- 
sive appropriation  as  a  firm  name  or 
trade-mark,  for  it  is  a  generic  term, 
descriptive  of  a  class  of  business. 
Koehler  v.  Sanders  (1890)  122  N.  Y. 
65,  25  N.  E.  235,  9  L.  R,  A.  576,  af- 
firming (1888)  48  Hun,  48. 

The  mere  description  of  a  kind  of 
business,  or  quality  or  class  of  goods 
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sold,  by  words  in  copimon  use,  such  as 
"Misfit  Parlors,**  does  not  constitute  a 
trade-name  for  which  the  first  proprie- 
tor can  obtain  protection.  Cohn  v. 
Kahn  (Ohio,  1882)  8  Wkly.  Law  BuL 
154. 

9. Words  or  devices   Indicating 

origin  or  ownership  of  article^— A  sign, 
symbol,  word,  or  device  which  does  not 
indicate  origin  or  ownership  of  articles 
manufactured  or  sold  is  not  a  legal 
trade-mark.  Burton  v.  Stratton  (C.  C. 
1882)  12  Fed.  696;  Godillot  v.  Hazard 
(N.  Y.  1875)  49  How.  Prac.  5;  Fer- 
guson V.  Mills  (Pa.  1869)  7  Phila.  253. 

The  owner  of  a  natural  mineral  wa- 
ter, who  has  applied  to  it  a  conven- 
tional name,  by  which  it  has  become 
generally  known,  and  under  which  it  has 
been  extensively  sold,  is  entitled  to  be 
protected  in  the  exclusive  use  of  such 
name  as  his  trade-mark  in  the  sale  of 
the  'article.  Northcutt  v..  Turney 
(1897)  41  S.  W.  21,  101  Ky.  314,  19 
Ky.  Law  Rep.  483;  Congress  &  E. 
Spring  Co.  v.  High  Rock  Congress 
Spring  Co.  (1871)  45  N.  Y.  291,  6  Am. 
Rep.  82. 

Words  that  do  not  in  and  of  them- 
selves indicate  anything  in  the  nature 
of  origin,  manufacture,  or  ownership, 
but  which  are  merely  descriptive  of 
the  place  where  an  article  is  manufac- 
tured or  produced,  cannot  be  monopoliz- 
ed as  a  trade-mark.  Elgin  Nat.  Watch 
Co.  V.  Illinois  Watch  Case  Co.  (1901) 
21  Sup.  Ct  270,  273,  179  U.  S.  665,  45 
L.  .Ed.  365. 

The  phrase  "Syrup  of  Figs,*'  adopted 
to  designate  a  medical  preparation,  and 
which  has  become  known  to  the  public 
by  such  name,  indicates  the  origin  of 
the  preparation,  rather  than  its  quality 
or  nature,  and  constitutes  a  valid  trade- 
mark, improved  Fig  Syrup  Co.  v,  Cali- 
fornia Fig  Syrup  Co.  (1893)  54  Fed. 
175,  4  C.  C.  A.  264,  affirming  judgment 
and  order  California  Fig  Syrup  Co.  v. 
Improved  Fig  Syrup  Co.  (C.  C.  1892) 
51  Fed.  296. 

The  words  "Merrie  Christmas,**  print- 
ed on  or  woven  in  ribbons  at  intervals, 
are  not  the  subject  of  a  trade- mark, 
the  words  being  an  integral  part  of  the 
ribbon,  which  was  evidently  designed 
for  use  in  tying  Christmas  packages, 
and  not  merely  a  mark  to  identify  the 
manufacturer.  Smith  v.  Krause  (1909) 
166  Fed.  1021,  91  C.  C.  A.  218,  affirm- 
ing decree  (C.  C.  1908)  160  Fed.  270. 

A  name,  to  constitute  a  valid  trade- 
mark, must  point  distinctly  to  the  ori- 
gin or  ownership  of  the  commercial  ar- 
ticle to  which  it  is  attached,  either  in 
meaning  or  by  association,  and  must  be 
of  such  a  nature  as  to  permit  of  ex- 
clusive appropriation  by  one  person. 
ApoUo  Bros.  v.  Perkins  (19J3)  207 
Fed.  530,  125  C.  C.  A.  192,  reversing 
judgment  (D.  C.  1912)  197  Fed.  476. 

A  label,  bearing  the  head  of  an  elk, 
with  the  word  "Elk**  in  large  letters, 
together  with  the  words  "Patented  by 
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the  Elk  Cigar  Factory,  June  16, 1875/' 
■nffidently  indicates  origin  and  owner- 
ship to  be  a  valid  trade-mark.  Idchten- 
Btein  ▼.  Goldsmith  (C.  G.  1889)  37 
Fed.  869. 

The  words  •'Warren  Hose  Support- 
er/' when  nsed  in  connection  with  a 
cat  of  a  hose  supporter  engaged  with 
a  stocking,  and  placed,  as  labels,  on 
boxes  containing  hose  supporters,  they 
are  sufficiently  arbitrary  to  fairly  de- 
note the  origin  of  the  goods,  and  en- 
titled to  protection  as  a  trade-mark. 
Frost  ▼.  Rindskopf  (G.  G.  1890)  42 
Fed.  408. 

A  trade-mark  need  not  show  on  its 
face  the  origin,  manufacture,  or  owner- 
ship of  the  article  to  which  it  is  ap- 
plied. It  is  sufficient  that  by  associa- 
tion in  trade  it  has  acquired  with  the 
public  an  understood  reference  to  such 
origin,  etc.  Dennison  Mfg.  Co.  t. 
Thomas  Mfg.  Co.  (G.  C.  1894)  94  Fed. 
661,  656. 

A  trade-mark,  "Steel  Shod,"  in  con- 
nection with  a  symbol,  is  not  infringed 
by  the  words  "Steel  Clad"  alone,  stamp- 
ed on  shoes  having  the  soles  quilted 
with  steel  wires;  such  words  being  de- 
scriptive merely,  and  not  subject  to  ap- 
propriation as  a  trade-mark.  Brennan 
V.  BJmery-Bird-Thayer  Dry-Groods  Co. 
(C.  C.  1900)  99  Fed.  971. 

The  word  "Hygeia,"  used  as  a  dis- 
tinguishing name  for  such  length  of 
time  as  to  identify  the  produce  of  a 
particular  manufacturer,  may  become 
a  valid  trade-mark.  Hygeia  Distilled 
Water  Co.  v.  Consolidated  Ice  Co.  (C. 
C.  1906)  144  Fed.  139,  decree  affirmed 
Consolidated  Ice  Co.  v.  Hygeia  Distilled 
Water  Co.  (1907)  161  Fed.  10,  80  C. 
C.  A.  606. 

If  one  had  originally  two  or  more 
purposes  in  adopting  a  particular  mark, 
one  being  to  indicate  the  quality  and 
origin,  and  the  goods  bearing  this  mark, 
and  by  reason  thereof,  bad  come  to 
be  known  as  the  goods  of  that  manufac- 
turer, irrespective  of  grade  or  quality, 
he  may  adopt  such  mark  as  a  general 
trade-mark  to  indicate  origin  solely; 
no  other  person  having  adopted  or  used 
it  Capewell  Horse  NaU  Co.  v.  Mooney 
(0.  C.  1909)  167  Fed.  575,  decree  af- 
firmed (1909)  172  Fed.  826,  97  C.  G. 
A.  248. 

Under  this  section,  doubtless  a  mark 
primarily  intended  to  suggest  origin  or 
ownership,  and  only  secondarily  de- 
scriptive or  suggestive  of  quality,  is 
registerable.  In  re  Anti-Cori-Zine 
Chemical  Co.  (1909)  34  App.  D.  G. 
191. 

Where  the  name  of  a  manufacturing 
corporation  designates  the  origin  and 
ownership  of  goods,  it  will  be  protected 
in  the  use  of  its  name  to  the  same  ex- 
tent and  on  the  same  principle  that  in- 
dividuals will  be  protected  in  the  use 
of  trade-marks.  Holmes,  Booth  &  Hay- 
dens  ▼.  Holmes,  Booth  &  Atwood  Mfg. 


Co.  (1870)  87  Conn.  278,  9  Am.  Rep. 
324. 

The  word  "Hygeia,"  to  designate 
products  of  artificial  and  distilled  water 
and  beverages  made  therefrom  is  en- 
titled to  protection;  such  word  not  be- 
ing merely  descriptive  of  the  goods, 
but  as  indicative  of  their  origin.  Hy- 
geia Distilled  Water  Go.  v.  Hygeia  Ice 
Co.  (1900)  45  A.  957,  72  Conn.  646,  49 
L.  R.  A.  147. 

The  name  "Blue  Lick  Water,"  having 
been  used  for  more  than  a  century  to 
designate  the  water  of  certain  springs, 
is  a  good  trade-name,  in  the  hands  of 
lessees  of  said  springs,  as  against  own- 
ers of  an  artesian  well  near  Louisville. 
Parkland  Hills  Blue  Lick  Water  Co.  v. 
Hawkins  (1894)  95  Ky.  602,  26  S.  W. 
389,  44  Am.  St  Rep.  254. 

A  trade-mark  is  not  necessarily  de- 
fective because  it  does  not  indicate  the 
origin  or  ownership  6f  the  article. 
Insurance  Oil  Tank  Co.  v.  Scott  (1881) 
83  La.  Ann.  946,  39  Am.  Rep.  286. 

Any  words,  letters,  figures,  marks,  or 
devices,  or  combinations  of  any  of  these, 
affixed  to  a  commercial  article  and  used 
primarily  to  indicate  the  origin  or  own- 
ership of  it,  and  not  merely  as  de- 
scriptive of  quality  or  ingredient  only, 
or  as  a  geographical  name  without  any 
secondary  signification,  must  be  recog- 
nized as  a  valid  trade-mark.  W.  R. 
Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe 
Co.  (1905)  62  A.  499,  100  Me.  461,  4 
L.  R.  A.  (N.  S.)  960. 

Where  the  word  "Sunshine"  has  been 
appropriated  by  a  manufacturer  to  in- 
dicate the  origin  of  the  goods  and  the 
identity  of  the  manufacturer,  he  ac- 
quires a  valid  trade-mark,  which  the 
law  will  protect  from  infringement. 
Reading  Stove  Works,  Orr,  Painter  & 
Co.  V.  S.  M.  Howes  Co.  (1909)  87  N. 
E.  751,  201  Mass.  437. 

The  words  "Vegetable  Anondyne  Lini- 
ment" cannot  be  utilized  as  a  trade- 
mark, they  being  merely  descriptive  of 
the  character  or  ingredient  of  the  ar- 
ticle. J.  R.  Watkins  Medical  Co.  v. 
Sands  (1901)  86  N.  W.  340,  83  Minn. 
326. 

Any  contrivance,  device,  or  other 
thing  may  be  a  trade-mark  which  is 
adopted  to  point  out  the  true  source 
and  origin  of  the  goods  to  which  the 
mark  is  applied;  but  it  must  not  be 
merely  descriptive  of  the  style,  quality, 
or  character  of  the  goods  themselves. 
FUley  V.  Fassett  (1869)  44  Mo.  168, 
100  Am.  Dec.  275. 

One  has  a  right  to  the  exclusive  use 
of  marks,  forms,  or  symbols  appropriat- 
ed by  him  for  the  purpose  of  pointing 
out  the  true  origin  or  ownership  of  an 
article  manufactured  by  him,  but  not 
for  the  simple  purpose  of  naming  or  de- 
scribing the  quality  of  the  goods.  Lig- 
gett &  Myers  Tobacco  Co.  v.  Sam  Reid 
Tobacco  Co.  (1890)  104  Mo.  53,  16  S. 
W.  843,  24  Am.  St  Rep.  313. 

Where  one  marked  all  of  the  shoes 
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he  sold  "Eagle  Shoes,"  though  the  name 
did  not  indicate  any  particular  brand 
or  make  of  shoes,  he  is  not  entitled  to 
protection  in  the  use  of  the  name. 
Perlberg  v.  Smith  (1905)  62  A.  442,  70 
N.  J.  Eq.  638. 

Names  having  a  definite  and  establish- 
ed meaning,  and  not  indicating  own- 
ership, origin,  or  something  equivalent, 
cannot  be  appropriated  by  one  person 
to  the  exclusion  of  their  similar  use 
by  others.  Corwin  v.  Daly  (1860)  20 
N.  Y.  Super.  Ct  (7  Bosw.)  222. 

The  word  "CJongress"  is  a  proper 
trade-mark  for  water  from  a  spring 
first  known  as  and  named  "Congress 
Spring,*'  of  peculiar  medical  and  cura- 
tive properties  possessed  by  no  other 
spring.  Congress  &  Empire  Spring  Co. 
V.  High  Rock  Congress  Spring  Co. 
(1871)  46  N.  Y.  291,  6  Am.  Rep.  82. 

Where  manufacturers  have  used  the 
word  "Excelsior"  to  indicate  certain 
felt  pads  manufactured  by  them,  and 
have  adopted  a  label  having  on  it  "Ex- 
celsior Felt  Pads,"  and  the  pads  have 
become  known  to  the  trade  by  th^  name 
and  label  adopted,  they  have  a  valid 
trade-mark  both  in  the  name  and  the 
label.  Volger  v.  Force  (1901)  71  N. 
Y.  S.  209.  63  App.  Div.  122. 

The  word  "Excelsior"  as  applied  to 
stoves  and  ranges  is  not  a  valid  trade- 
mark, since  it  cannot  perform  the  office 
to  designate  or  point  out  the  manufac- 
turer. Sheppard  v.  Stuart  (Pa,  1879) 
7  Wkly.  Notes  Cas.  498. 

The  trade-mark,  to  entitle  one  to  its 
exclusive  use,  must  designate  the  true 
ownership  or  origin  of  the  goods,  and 
hence  the  device  of  a  drum  on  boxes 
containing  paper  collars  to  describe  a 
collar  known  to  the  trade  as  the  "Drum 
Collar"  cannot  be  appropriated  as  a 
trade-mark.  White  v.  Schlect  (Pa. 
1880)  9  Wkly.  Notes  Cas.  77. 

The  name  of  "Roger  Williams  Long 
Cloth"  may  be  appropriated  by  a  man- 
ufacturer to  distinguish  his  cloth  from 
that  of  the  same  general  description 
manufactured  by  others.  Barrows  v. 
Knight  (1860)  6  R.  L  434,  78  Am. 
Dec.  452. 

The  court  properly  refused  to  charge 
that  because  plaintiff's  trade-mark  did 
not  denote  the  origin  or  ownership  of 
the  goods  designated  thereby  it  could 
not  be  the  subject  of  piracy,  since  the 
case  was  tried  on  the  theory  that  the 
trade-mark  of  plaintiff  was  not  a  trade- 
mark proper,  but  a  device  used  to  dis- 
tinguish his  goods,  which  is  the  subject 
of  piracy.  Goodman  v.  Bohls  (1893) 
3  Tex.  Civ.  App.  183,  22  S.  W.  11. 

A  name  for  a  mineral  spring  of  val- 
uable medicinal  qualities  may  be  a 
trade-mark,  provided  it  is  one  adopted 
to  indicate  origin  or  ownership,  and  not 
a  generic  or  geographic  name,  or  a  de- 
scription of  the  article  by  its  qualities. 
Thus  "Bethesda"  may  be  protected  as 
a  trade-mark  of  a  spring.  Dunbar  v. 
Glenn  (1877)  42  Wis.  118,  24  Am.  Rep. 
396. 
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10.  -»-  Desciiptlon  or  oharaoter  of 
artiole  In  general.— Words  in  common 
use,  merely  descriptive  of  the  charac- 
ter or  composition  of  the  article  to 
which  they  are  applied,  cannot  be  ex- 
clusively appropriated  and  protected  as 
a  trade-mark.  Hostetter  v.  Fries  (C. 
C.  1883)  17  Fed.  620;  Wilcox  &  Gibbs 
Sewing-Mach.  Co.  v.  Gibbens  Frame 
(C.  C.  1883)  17  Fed.  623;  Leclanche 
Battery  Co.  v.  Western  Electric  Co. 
(C.  C.  1885)  23  Fed.  276;  Trask  Fish 
CJo.  V.  Wooster  (1888)  28  Mo.  App. 
408;  Wolfe  v.  Burke  (N.  Y.  1873)  7 
Lans.  151,  reversed  (1874)  56  N.  Y. 
115;  Marshall  v.  Pinkham  (1881)  52 
Wis.  572,  9  N.  W.  615,  38  Am.  Rep. 
756. 

Words,  marks,  or  symbols  used  sim- 
ply to  describe  the  quality  kind,  or  na- 
ture of  the  article  cannot  be  appropriat- 
ed as  a  trade-mark.  Improved  £Hg 
Syrup  Co,  v.  California  Fig  Syrup  Co. 
(1893)  54  Fed.  175,  177,  4  C.  C.  A. 
264. 

One  cannot  make  an  exclusive  ap- 
propriation of  words  or  marks  upon 
his  goods,  which  simply  indicate  their 
superiority,  or  popularity,  or  universali- 
ty in  use,  and  no  more.  Proctor  & 
Gamble  Co.  v.  Globe  Refining  Co. 
(1899)  92  Fed.  357,  34  C.  C.  A.  405. 

The  long-continued  exclusive  use  of 
a  trade  name,  although  primarily  in- 
tended to  be  descriptive  of  the  quality 
of  a  product,  entitles  the  user  to  pro- 
tection against  its  unnecessary  adop- 
tion and  use  by  another  which  is  calcu- 
lated to  deceive  purchasers.  Fuller  v. 
Huff  (1900)  104  Fed.  141,  43  C.  C.  A. 
453,  51  L.  R.  A.  332. 

Where  descriptive  word  had  acquired 
secondary  meaning,  as  referring  to  • 
salt  made  by  complainant,  held,  that  it 
was  immaterial  what  it  originally  meant 
in  connection  with  salt.  Diamond  Crys- 
tal Salt  Co.  V.  Worcester  Salt  Co. 
(1915)  221  Fed.  66,  137  C.  C.  A.  16. 

Descriptive  words  may  acquire  a  sec- 
ondary significance  and  in  that  mean- 
ing are  the  subject-matter  of  ownership 
to  be  protected  against  unfair  competi- 
tion. Standard  Paint  Co.  v.  Rubberoid 
Roofing  Co.  (1915)  224  Fed.  695,  140 
C.  C.  A.  235. 

The  use  of  a  term  by  complainant  in 
a  manner  calculated  to  mislead  the 
public  as  to  the  components  or  nature 
of  the  article  will  not  be  tolerated. 
Ginter  v.  Kinney  Tobacco  Co.  (C.  C. 
1882)  12  Fed.  782. 

Anything  descriptive  of  the  proper- 
ties, style,  or  quality  of  an  article  mere- 
ly is  open  to  all.  Wilcox  &  Gibbs  Sew- 
ing-Mach. Co.  V.  The  Gibbens  Frame 
(C.  C.  1883)  17  Fed.  623. 

Terms  which  are  descriptive  of  prod- 
ucts, and  identify  the  article  rather  than 
the  manufacturer,  cannot  be  appropri- 
ated as  trade-marks.  New  York  As- 
bestos Mfg.  Co.  V.  Ambler  Asbestos 
Air-Cell  Covering  Co.  (C.  C.  1900)  99 
Fed.  86. 

A  patentee  cannot,  by  using  a  word 
which  is  descriptive  only,  acquire  the 
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ezcluriye  right  to  vse  such  word  as 
against  another  maker  of  a  device  which 
does  not  infringe  his  patent,  of  which 
the  word  is  equally  descriptiye.  Seeger 
Refrigerator  Co.  ▼.  White  Enamel  Re- 
frigerator Go.  (G.  G.  1910)  178  Fed. 
507. 

A  generic  word,  which  must  neces- 
sarily be  used  in  describing  that  arti- 
cle, cannot  be  appropriated  as  a  trade- 
mark,-and  registration  thereof  confers 
no  rights.  U.  S.  v.  Braun  (D.  G.  1889) 
39  Fed.  775,  776. 

Words  descriptive  of  character  or 
quality  of  product^  or  which  others  may 
employ  with  equal  truth  and  equal  right, 
may  not  be  appropriated  as  trade- 
marks. United.  Lace  &  Braid  Mfg.  Go. 
▼.  BartheU  Mfg.  Go.  (D.  G.  1915)  221 
Fed.  456. 

Relief  will  be  awarded  against  the 
use  of  words  which  have  acquired  a  sec- 
ondary signification,  by  limiting  their 
use  by  others  to  their  primary  sense. 
Id. 

A  word  in  its  early  use  may  be  nei- 
ther descriptive,  nor  denote  quality, 
but,  by  constant  and  repeated  use  and 
application  to  a  particular  product,  it 
may  become  descriptive  of  the  goods, 
and  also  denote  their  quality.  Kentuc- 
ky Distilleries  &  Warehouse  Go.  v.  Old 
Lexington  Glub  Distilling  Go.  (1908)  31 
App.  D.  G.  223. 

Peculiarities  in  printing  cannot  make 
a  word  registerable  that  would  be  oth- 
erwise unregisterable  because  descrip- 
tive. H.  W.  Johns-Manville  Co.  v. 
American  Steam  Packing  Go.  (1909)  33 
App.  D.  G.  224. 

The  trade-mark  act  of  1905  did  not 
create  trade-marks,  but  merely  provid- 
ed for  their  registration;  and  it  prohib- 
its the  registration  of  a  mark  which  is 
merely  descriptive  of  the  goods  gr  qual- 
ity of  the  goods  vrith  which  it  is  used. 
In  re  Anti-Cori-Zine  Chemical  Co. 
(1909)  34  App.  D.  C.  191. 

A  mark  will  not  be  sustained  at  com- 
mon law  as  a  trade-mark,  where  it  sug- 
gests neither  origin,  manufacture,  nor 
ownership,  but  is  suggestive  of  the 
quality  of  the  goods  upon  which  It  is 
stamped,  and  was  evidently  selected  for 
that  reason,  and  no  other.    Id. 

Beverages,  the  only  real  difference  be- 
tween which  is  that  there  is  less  alcohol 
in  one  than  in  the  other,  are  of  the 
same  descriptive  properties,  within  the 
meaning  of  the  trade-mark  statute.  In 
re  Independent  Breweries  Go.  (1912) 
30  App.  D.  C.  118. 

An  appticant  for  the  registration  of  a 
trs'le-mark  which  has  been  refused  up- 
on the  ground  of  descriptiveness  can- 
not, by  an  amendment  disclaiming  the 
descriptive  features,  obtain  registration 
of  a  mark  which  he  is  not  shown  ever 
to  have  used,  and  which  is  merely  a 
skeleton  of  the  real  mark.  In  re  Mots 
Tire  &  Rubber  Co.  (1918)  40  App.  D. 
G.  487. 

A  mere  general  description,  by  words 
in  common  use,  of  a  kind  of  article,  or 
of  its  nature  or  qualities,  cannot  of  it- 


self be  the  subject  of  a  trade-mark. 
GUman  v.  Hunnewell  (1877)  122  Mass. 
189. 

No  one  can  acquire  the  exclusive  right 
to  use  words  properly  descriptive  of 
the  nature  of  the  business.  Rodseth 
V.  Northwestern  Marble  Works  (1915) 
152  N.  W.  885,  129  Minn.  472. 

A  descriptive  word  may  not  be  ex- 
clusively appropriated  as  a  trade-mark 
or  a  trade-name,  and  the  party  suing  to 
restrain  the  use  of  such  word  may  ob- 
tain relief  only  on  the  ground  of  unfair 
competition.  A.  J.  Reach  Co.  v.  Sim- 
mons Hardware  Co.  (Mo.  App.  1911) 
135  S.  W.  503. 

A  monopoly  of  an  article  of  general 
consumption  by  the  employment  of  de- 
scriptive words  as  a  trade-name  cannot 
be  acquired.  McGrew  Coal  Co.  v.  Men- 
efee  (1912)  144  S.  W.  869,  162  Mo. 
App.  209. 

Names  which  are  generic,  or  merely 
descriptive  of  an  article  of  trade,  of 
its  qualities  or  characteristics,  cannot 
be  employed  as  trade-marks  or  trade- 
names. Esselst3m  v.  Holmes  (1911) 
114  P.  118,  42  Mont.  507. 

There  may  be  an  exclusive  right  in 
names  expressing  qualities  or  attributes 
if  such  names  form  part  of  a  device  pe- 
culiar to  the  manufacturer  or  vendor  of 
the  article.  Gorvrin  v.  Daly  (1860)  20 
N.  Y.  Super.  Ct  (7  Bosw.)  222. 

A  manufacturer  cannot  obtain  an  ex- 
clusive right  to  adopt  ms  a  trade-mark 
a  phrase  of  a  foreign  language,  fairly 
describing  the  manufactured  article. 
Roncoroni  v.  Gross  (1904)  86  N.  Y.  S. 
1112,  92  App.  Div.  221. 

M. Desoription  or  character  of 

speolflo  articlesw— The  name  "elastic 
seam,"  as  applied  to  drawers  having 
a  strip  of  elastic  material  inserted  in 
the  seams,  is  descriptive  merely,  and 
cannot  be  monopolized  as  a  trade- 
mark. Rice-Stix  Dry  Goods  (3o.  v.  J. 
A.  Scriven  Go.  (1908)  165  Fed.  639, 
91  G.  G.  A.  475  (writ  of  certiorari  de- 
nied J.  A.  Scriven  Co.  vw  Rice-Stix 
Dry  Goods  Co.  [1909]  29  Sup.  Ct  692, 
212  U.  S.  582,  53  L.  Ed.  660,  and  ap- 
peal dismissed  [1911]  32  Sup.  Ct.  518, 
223^  U.  S.  708,  56  L.  Ed.  622) ;  New- 
comer &  Lewis  V.  Scriven  Co.  (1909) 
168  Fed.  621,  94  C.  G.  A.  77  (writ  of 
certiorari  denied  J.  A.  Scriven  Go.  v. 
Newcomer  [1909]  29  Sup.  Ct.  700,  214 
U.  S.  518,  53  L.  Ed.  1065) ;  Scriven  v. 
North  (C.  C.  1903)  124  Fed.  894  (de- 
cree modified  [1904]  134  Fed.  366,  67 
C.  G.  A.  348). 

The  word  ''Matzoon,"  which  has  been 
for  centuries  in  Armenia  the  name  of 
an  article  of  food  or  diet  prepared 
from  sterilized  and  fermented  milk  can- 
not be  appropriated  as  a  trade-name 
by  the  person  who  introduced  the  ar- 
ticle and  the  name  into  this  country. 
Dadirrian  v.  Yacubian  (1900)  98  Fed. 
872,  39  C.  G.  A.  321  (affirming  decree 
[C.  C.  1898]  90  Fed.  812) ;  Id.  (G.  G. 
1896)  72  Fed.  1010. 

The  word  "Spearmint,"  as  applied  to 
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chewing  gum,  is  descriptive  of  the  fla- 
vor, open  to  every  manufacturer  who 
uses  such  flavor,  and  cannot  be  appro- 
priated as  a  trade -mark.  William 
Wrigley,  Jr.,  &  CJo.  v.  Grove  Co. 
(1910)  183  Fed.  99,  105  0.  O.  A.  391; 
William  Wrigley,  Jr.,  Co.  v.  Grove  Ca 
(C.  0.  1908)  161  Fed.  885. 

The  word  "Royal,"  as  applied  to  bak- 
ing powder,  is  not  descriptive.  Royal 
Baking  Powder  Co.  v.  Raymond  (G.  C. 
1895)  70  Fed.  376;  Same  v.  Sherrill 
(N.  Y.  1880)  59  How.  Prac.  17. 

One  first  mining  coal  in  the  "Lacka- 
wanna Valley"  cannot  exclusively  ap- 
propriate the  term  *'Lacka wanna  Coal," 
for  such  product;  it  being  in  fact  and 
in  its  generic  character  properly  so 
designated,  although  more  properly  de- 
scribed when  specifically  spoken  of  as 
"Scranton  Coal"  or  "Pittston  Coal," 
and  usually  so  called.  Delaware  &  H. 
Canal  Co.  v.  Clark  (1871)  80  U.  S.  (13 
Wall.)  311,  20  L.  Ed.  581. 

The  words  "toi  Favorita"  are  a  valid 
trade-mark,  as  applied  to  a  grade  of 
flour  selected  by  those  who  have  ac- 
quired the  right  to  use  the  term.  Me- 
nendez  v.  Holt  (1888)  9  Sup.  Ct  143, 
128  U.  S.  514,  32  L.  Ed.  526,  affirming 
decree  Holt  v.  Menendez  (C.  C.  1885) 
23  Fed.  869. 

The  terms  "Goodyear  Rubber  Com- 
pany," and  "Goodyear's  Rubber  Manu- 
facturing Company,"  and  other  slmilaz 
terms,  are  not  capable  of  exclusive  ap- 
propriation as  a  trade-mark;  "Good- 
year Rubber"  being  descriptive  of  a 
well-known  class  of  goods  produced  by 
the  process  known  as  "Goodyear's  In- 
vention." Goodyear's  Rubber  Mfg.  Co. 
V.  Goodyear  Rubber  Co.  (1888)  128  U. 
S.  598,  9  Sup.  Ct.  166,  32  L.  Ed.  535, 
reversing  decree  Goodyear  Rubber  Co. 
V.  Goodyear  Rubber  Mfg.  Co.  (C.  C. 
1884)  21  Fed.  276. 

The  word  "Columbia,"  not  intended 
to  indicate  origin,  manufacture,  or 
ownership,  but  merely  to  designate  a 
class  or  grade,  is  not  a  valid  trade- 
mark. Columbia  Mill  Co.  v.  Alcorn 
(1893)  150  U.  S.'  460.  14  Sup.  Ct  151, 
37  L.  Ed.  1144. 

The  word  "Ruberoid"  is  descriptive, 
not  indicative  of  origin  or  ownership, 
and  therefore  not  subject  of  a  trade- 
mark. Standard  Paint  Co.  v.  Trinidad 
Asphalt  Mfg.  Co.  (1911)  31  Sup.  Ct. 
456,  220  U.  S.  446,  55  L.  Ed.  536,  af- 
firming decree  Trinidad  Asphalt  Mfg. 
Co.  V.  Standard  Paint  Co.  (1908)  163 
Fed.  977,  90  C.  C.  A.  195. 

The  words  **The  American  Girl"  are 
a  subject  of  exclusive  appropriation  as 
a  trade-mark  for  women's  shoes. 
Hamilton-Brown  Shoe  Co.  v.  Wolf 
Bros.  &  Co.  (1916)  36  Sup.  Ct  269. 

The  word  "Instantaneous"  is  not  a 
valid  trade-mark,  as  applied  to  a  prep- 
aration of  tapioca  which  is  distinguish- 
ed from  other  preparations  of  that  ar- 
ticle by  its  adaptability  for  immediate 
use,  without  the  preliminary  soaking. 
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Bennett  v.  MclBSnley   (1895)   65  Fed. 
605,  13  C.  C.  A.  25. 

The  words  "Syrup  of  Figs"  or  "Fig 
Syrup,"  being  descriptive,  cannot  be- 
come a  trade -mark  for  a  laxative  syrup 
in  which  the  active  medicinal  property 
is  the  juice  of  the  fig.  California  £^g 
Syrup  Co.  v.  Frederick  Stearns  &  Co. 
(1896)  73  Fed.  812.  20  C.  C.  A.  22,  33 
L.  R  A.  56,  affirming  (C.  O.  1895)  67 
Fed.  1008. 

The  word  "Royal"  is  capable  of  use 
as  a  trade -mark  for  baking  powder, 
where  applied  to  one's  whole  product, 
and  not  to  distinguish  a  particular 
grade  of  the  goods.  Raymond  v.  Royal 
Baking-Powder  Co.  (1898)  85  Fed. 
231,  29  C.  C.  A.  245,  afllrming  Royal 
Baking-Powder  Co.  v.  Raymond  (O.  C. 
1895)  70  Fed.  376. 

The  words  "Steel  Shod,"  applied  to 
boots  or  shoes  whose  soles  are  studded 
with  steel  nails,  are  essentially  de- 
scriptive, and  cannot  be  exclusively  ap- 
propriated as  a  trade-mark.  Brennan 
V.  Emery-Bird-Thayer  Dry-Goods  Co. 
(1901)  108  Fed.  624,  47  C.  C.  A.  532. 

The  word  "standard,"  as  applied  to 
scales, '  is  descriptive,  and  cannot  be 
appropriated  to  designate  a  scale  of  a 
particular  make,  either  alone  or  in  con- 
nection with  the  word  "computing." 
Computing  Scale  Co.  v.  Standard  Com- 
puting Scale  Co.  (1902)  118  Fed.  965, 
55  C.  C.  A.  459. 

The  word  "computing,"  as  applied  to 
the  class  of  scales  which  indicate  the 
price  of  the  article  weighed,  is  aptly 
descriptive  of  such  function,  and  can- 
not be  appropriated  as  a  trade-mark, 
to  the  exclusion  of  other  makers,  of 
whose  scales  it  is  equally  descrip- 
tive.   Id. 

The  word  "Carroms,"  as  applied  to  a 
game  played  with  disks  on  a  board,  in 
which  the  object  is  to  pocket  the  disks, 
is  not  so  descriptive  of  the  board  or 
the  games  played  thereon  as  to  pre- 
clude its  appropriation  as  a  trade-mark 
therefor.  Ludington  Novelty  Co.  v. 
Leonard  (1903)  127  Fed.  155,  62  C.  C. 
A.  269,  affirming  decree  (C.  C.  1902) 
119  Fed.  937,  and  writ  of  certiorari 
denied  (1905)  25  Sup.  Ct.  797,  197  U. 
S.  620,  49  L.  Ed.  909. 

The  adoption  of  the  term  "Whirling 
Spray"  as  the  trade-name  for  a  syr- 
inge, where  it  is  distinctly  descriptive 
of  the  mode  of  operation,  does  not  de- 
prive another  manufacturer  of  a  like 
article  of  the  right  to  adopt  and  use 
the  name  "Whirlspray"  therefor.  Mar- 
vel Co,  V.  Peari  (1904)  133  Fed.  160, 
66  C.  C.  A.  226. 

One  could  not  acquire  a  trade-mark 
in  the  word  "muffler,"  so  as  to  pre- 
clude the  use  of  the  word  "mufflet"  by 
another,  such  words  being  merely  de- 
scriptive of  the  article.  Hygienic 
Fleeced  Underwear  Co.  v.  Way  (1905) 
137  Fed.  692,  70  C.  C.  A.  553,  revers- 
ing decree  (C.  C.  1904)  133  Fed.  245. 

The  words  "Flare  Front,"  as  applied 
to  automobile  lamps,  the  shell  of  which 
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flares  in  front  to  inclose  a  large  glass, 
are  descriptive,  and  cannot  be  monopo- 
lized by  a  single  manufacturer.  Rush- 
more  ▼.  Manhattan  Screw  &  Stamping 
Works  (1908)  103  Fed.  939,  90  C.  O. 
A.  299,  19  L.  R  A.  (N.  S.)  269. 

Complainant  used  a  patented  method 
of  manufacture  of  men's  drawers,  using 
buff-colored  material  He  was  not  the 
first  to  use  such  color  in  like  garments; 
and  on  the  expiration  of  the  patent  he 
ceased  to  have  a  monopoly  to  the  pat- 
ented feature  and  to  the  use  of  buff- 
colored  material  as  well.  Rice-Stix 
Dry  Goods  Co.  v.  J.  A.   Scriven  Co. 

(1908)  165  Fed.  639,  91  C.  C.  A.  475, 
writ  of  certiorari  denied  J.  A.  Scriven 
C<>.  ▼.  Rice-Stix  Dry  Goods  Co.  (1909) 
29  Sup.  Ct  692,  212  U.  S.  582,  53  Im 
Ed.  660,  and  appeal  dismissed  (1911) 
32  Sup.  Ct.  518,  223  U.  S.  708,  56  L. 
Ed.  662. 

A  trade-mark,  "Holeproof,"  used  in 
the  manufacture  and  sale  of  hosiery,  is 
not  objectionable  as  descriptive.  Hole- 
proof Hosiery  Co.    v.   WaUach    Bros. 

(1909)  172  Fed.  859,  97  C.  C.  A.  263, 
modifying  order  (C.  C.  1908)  167  Fed. 
373. 

The  word  "Keepclean,"  as  applied  to 
tooth  brushes,  is  descriptive,  and  is  not, 
therefore,  a  proper  subject  of  a  valid 
trade-mark.  Florence  Mfg.  Co.  v.  J. 
C.  Dowd  &  Co.  (1910)  178  Fed.  73, 
101  C.  C.  A.  565,  reversing  decree 
Florence  Mfg.  Co.  v.  Dowd  (C.  0. 
1909)  171  Fed.  122. 

Where  the  word  "Ideal,"  as  applied 
to  brushes,  had  been  used  for  ten  years 
by  H.  prior  to  the  passage  of  Trade- 
Mark  Act,  he  was  entitled  to  register 
the  same  as  a  trade-mark  without  ref- 
erence to  whether  it  was  or  was  not 
descriptive.  Hughes  v.  Alfred  H. 
Smith  Co.  (1913)  209  Fed.  37,  126  C. 
C.  A.  179,  affirming  decree  (D.  C. 
1913)  205  Fed.  302. 

The  words  "always  closed,"  as  applied 
to  a  revolving  door,  are  merely  descrip- 
tive of  the  door  in  place  and  perform- 
ing its  proper  functions,  and  cannot  be 
monopolised  as  a  trade-mark  by  one 
manufacturer.  Van  Kannel  Revolving 
Door  Co.  V.  American  Revolving  Door 
Co.  (1914)  215  Fed.  582,  131  C.  C.  A. 
650. 

Complainant  held  to  have  a  property 
right  to  the  use  of  the  word  "Ruberoid," 
because  it  had  acquired  a  secondary 
meaning  as  designating  its  roofing,  and 
it  would  be  protected.  Standard  Print 
Co.  V.  Rubberoid  Roofing  Co.  (1915) 
224  Fed.  e95i,  140  C.  C.  A.  235. 

There  can  be  no  trade-mark  in  the 
name  "Singer  Sewing  Machine.*'  Singer 
Mfg.  Co.  V.  I-arsen  (C.  C.  1878)  Fed. 
Cas.  No.  12,902. 

The  term  "Worcestershire  Sauce"  is 
generically  applied  to  a  certain  kind  of 
table  sauce,  and  cannot  be  exclusively 
appropriated  hj  persons  residing  in 
Worcestershire,  England.  Lea  v.  Dea- 
kin  (C.  C.  1879)  Fed.  Cas.  No.  8,154. 
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The  word  "Parabola,"  used  as  the 
name  of  needles,  not  being  descriptive 
of  any  particular  quality,  held  a  valid 
trade-mark.  Roberts  v.  Sheldon  (C.  C. 
1879)  Fed.  Cas.  No.  11,916. 

The  term  "Straight  Cut"  cannot  be 
appropriated  as  a  trade-mark,  so  as 
to  preclude  another  from  advertising 
cigarettes  made  of  straight-cut  tobacco. 
Ginter  v.  Kinney  Tobacco  Co.  (C.  C. 
1882)  12  Fed.  782. 

The  word  "Cresylic"  in  the  name  of 
a  compound  made  from  cresylic  acid  is 
descriptive  of  its  quality,  and  will  not 
be  allowed  as  an  exclusive  trade-mark. 
Carbolic  Soap  Co.  v.  Thompson  (C.  C. 
1885)  25  Fed.  625. 

The  words  "Taffy  Tolu,*'  as  applied 
to  chewing  gum,  being  descriptive,  rath- 
er than  indicative  of  origin,  are  not  sus- 
ceptible of  appropriation  as  a  trade- 
mark by  one  having  no  patent  for  the 
ingredients,  or  for  the  article  itself. 
Colgan  V.  Danheiser  (C.  C.  1888)  35 
Fed.  150. 

The  name  "Acid  Phosphate,"  applied 
to  a  medicinal  preparation,  with  reason- 
able exactness  describes  the  character- 
istics and  qualities  of  the  preparation 
for  the  purpose  for  which  it  is  intended, 
and  cannot  be  exclusively  appropriated 
as  a  trade-mark.  Rumford  Chemical 
Works  V.  Muth  (C.  C.  1888)  35  Fed. 
524,  1  L.  R.  A.  44,  appeal  dismissed 
(1891)  12  Sup.  Ct  987,  145  U.  S.  652, 

36  L.  Ed.  848. 

The  words  "Iron  Bitters,"  being  in- 
dicative of  the  composition  of  the  arti- 
cle so  called,  cannot  be  claimed  as  a 
trade-mark.  Brown  Chemical  Co.  v. 
Frederick  Stearns  &  Co.  (C.  C.  1889) 

37  Fed.  360. 

The  words  "indurated  fibre,"  as  ap- 
plied to  wares  made  of  wood  pulp,  refer 
to  ingredients,  quality,  and  character- 
istics, and  are  not  so  arbitrary  and 
fanciful  as  to  authorize  a  preliminary 
injunction  to  protect  them  as  a  trade- 
mark. Indurated  Fibre  Co.  v.  Amos- 
keag  Indurated  Fibre- Ware  Co.  (C.  C. 
1889)  37  Fed.  695. 

The  manufacturer  of  an  uncooked 
pudding,  put  up  under  the  trade-mark 
name  of  "Puddine,"  cannot  enjoin  the 
maker  of  a  similar  preparation  from 
using  the  word  "Pudding"  in  describing 
it.  Clotworthy  v.  Schepp  (C.  C.  1890) 
42  Fed.  62. 

The  words  "Cramp  Cure"  are  de- 
scriptive of  the  purpose  and  character 
of  the  medicine,  and  cannot,  therefore, 
be  appropriated  as  a  trade-mark  by  the 
manufacturers  of  a  remedy  for  the  dis- 
ease. L.  H.  Harris  Drug  Co.  v,  Stucky 
(C.  C.  1891)  46  Fed.  624. 

The  word  "hygienic,"  as  applied  to 
underwear,  cannot  be  monopolized  un- 
der the  guise  of  a  trade-mark.  Jaros 
Hygienic  Underwear  Co.  v.  Fleece  Hy- 
gienic Underwear  Co.  (C.  C.  1894)  65 
Fed.  424. 

The  word  "Momaja,"  as  applied  to  a 
blend  of  Mocha,  Maracaibo,  and  Java 
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coffeeB,  ifi  not  so  far  deacrlptiye  as  to 
be  objectionable  as  a  trade-mark. 
American  Grocery  Ck).  t.  Sloan  (G.  G. 
1895)  68  Fed.  599. 

"Saponifier/'  is  not  so  descriptive,  to 
ordinary  purchasers,  as  to  prevent  its 
appropriation  as  a  technical  trade-mark 
for  concentrated  lye,  especially  where 
his  right  thereto  has  been  acquiesced  in 
for  85  years.  Pennsylvania  Salt 
Manufg  Go.  v.  Myers  (G.  G.  1897)  79 
Fed.  87,  appeal  dismissed  Myers  v. 
Pennsylvania  Salt  Mfg.  Go.  (1897)  82 
Fed.  1003,  27  G.  G.  A.  683. 

The  word  "air  brush,"  being  generic 
and  descriptive,  cannot  be  appropriated 
as  a  trade-mark  for  an  instrument  de- 
signed for  the  distribution  of  pigments 
by  means  of  an  air  blast.  Air  Brush 
Mfg.  Go.  V.  Thayer  (G.  G.  1897)  84  Fed. 
640. 

"Swan  Down,"  as  applied  to  a  com- 
plexion powder,  is  not  descriptive,  so 
as  to  prevent  its  appropriation  as  a 
trade-mark  therefor.  Tetlow  v.  Tap- 
pan  (G.  G.  1898)  85  Fed.  774. 

"Grystallized  egg,"  being  words  in 
common  use,  cannot  be  appropriated  as 
an  exclusive  trade-mark  for  egg  meat 
preserved  by  secret  process,  though 
they  may  not  mdicate  with  clearness  or 
accuracy  the  character  of  the  goods. 
Lament  v.  Leedy  (G.  G.  1898)  88  Fed. 
72. 

One  dealing  in  prepared  foods  in  the 
name  of  "Health  Food  Gompany"  can- 
not enjoin  the  use  of  the  name  "Sani- 
tarium Health  Food  Go.";  the  words 
"health  food"  being  merely  descriptive, 
and  the  prefix  "Sanitarium"  being  suffi- 
cient to  distinguish  the  names  in  trade. 
FuUer  v.  Huff  (G.  G.  1899)  99  Fed.  439. 

The  words  "Celery  Gompound,"  while 
descriptive  in  character,  may  constitute 
a  trade-mark,  in  connection  with  the 
representation  of  a  head  of  celery, 
where  by  long  use,  not  strictly  in  a  de- 
scriptive sense,  they  have  acquired  a 
secondary  meaning,  as  identifying  the 
particular  preparation  of  complainant. 
Wells  &  Richardson  Go.  v.  Siegel,  Coop- 
er &  Go.  (G.  G.  1900)  106  Fed.  77. 

The  word  "Gascara," '  which  is  the 
name  of  a  drug  generally  known,  can- 
not be  monopolized  as  a  trade-name. 
Sterling  Remedy  Go.  v.  Gorey  (G.  O. 
1901)  110  Fed.  372. 

The  word  "Elastic"  is  not  aptly  de- 
scriptive of  bookcases  or  filing  cabi- 
nets, but  is  at  most  only  suggestive  of 
such  feature,  which  does  not  preclude 
its  appropriation  as  a  trade-mark. 
Globe- Wernicke  Go.  v.  Brown  (G.  0. 
1903)  121  Fed.  185. 

The  words,  "Be  Sure  and  Work  the 
Horse,"  standing  alone,  cannot  be  ap- 
propriated as  a  trade-mark  for  a  gall 
cure  where  they  are  directive,  and  also 
descriptive  of  the  characteristics  of 
remedies  which  are  more  effective  when 
such  direction  is  followed.  And  a  trade- 
mark  in  which  such  words  are  combined 
with  a  picture  is  not  infringed  by  their 
use  by  another  unless  in  connection  with 
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a  similar  picture.    Bickmore  Gall  Cure 
Go.  V.  Karns  Mfg.  Go.  (G.  G.  1903)  126   ' 
Fed.    573,    decree    reversed    Same    ▼. 
Karns  (1906)  184  Fed.  883,  67  G.  G.  A. 
439. 

The  term  "Gall  Cure"  cannot  be  mo- 
nopolized as  a  trade-mark,  standing 
alone,  and  when  used  as  such  in  con- 
nection with  a  picture  is  not  infringed 
by  the  use  of  the  words  as  a  part  of  the 
name  of  another  remedy  in  conuection 
with  another  and  distinctive  picture. 
Id. 

The  word  "Parcheesi"  cannot  be  mo- 
nopolized in  the  United  States  as  a 
trade-mark  for  a  game  introduced  from 
India,  where  it  had  long  been  known  by 
a  name  similar  in  sound.  Selchow  v. 
Chaffee  &  Selchow  Mfg.  Go.  (G.  G. 
1904)  132  Fed.  996. 

The  word  "Bohemian,"  on  bottles  of 
beer,  is  a  descriptive  term,  indicating 
that  Bohemian  hops  are  used,  and  can- 
not be  monopolized  as  a  trade-mark  by 
a  particular  manufacturer.  American 
Brewing  Co.  v.  Bienville  Brewery  (G. 
G.  1906)  153  Fed.  615. 

The  word  "stud,"  used  to  designate  a 
belt  fastener  which  is  in  fact  a  stud, 
is  descriptive  merely,  and  cannot  be  ex- 
clusively appropriated  by  a  single  man- 
ufacturer. Greene,  Tweed  &  Go.  v. 
Manufacturers'  Belt  Hook  Go.  (C.  G. 
1906)  158  Fed.  640. 

The  name  "No  Wash  Up,"  as  applied 
to  a  preparation  for  use  on  printing 
rollers  and  lithographing  plates,  is  de- 
scriptive, and  its  use  gives  no  right  of 
action  to  enjoin  its  use  as  the  name  of 
a  different  preparation  used  for  the 
same  purpose,  where  the  two  are  clear- 
ly distinguishable  by  their  odor,  the 
shape  and  appearance  of  the  cans  in 
which  they  are  put  up  for  sale,  and  by 
the  labels,  and  there  is  no  attempt  by 
defendant  to  sell  its  product  as  that  of 
complainant.  Ault  &  Wiborg  Go.  v. 
Cheshire  (G.  G.  1909)  191  Fed.  741. 

The  words  "Pork  RoU"  or  "Roll  of 
Pork,"  not  registered,  could  not  be  the 
subject  of  a  valid  trade-mark,  unless 
they  were  so  well  known  and  thorough- 
ly recognized  by  the  public  for  a  suffi- 
cient length  of  time  to  be  a  distinctive 
use  of  the  words.  Taylor  Provision  Go. 
v.  Gobel  (G.  G.  1910)  180  Fed.  938. 

This  section  provides  that  the  act 
shall  not  prevent  registration  of  any 
mark  used  by  the  applicant  or  his  pred- 
ecessor, or  by  those  from  whom  title  to 
the  mark  is  derived,  in  the  commerce 
with  foreign  nations  or  among  the  sev- 
eral states  or  the  Indian  tribes  which 
has  been  in  actual  and  exclusive  use 
as  a  trade-mark  by  the  applicant  or  his 
predecessor  for  10  years  next  preceding 
the  passage  of  the  act  Held  that, 
where  one  used  the  trade-mark  "Beats- 
All"  for  lead  pencils  since  1888,  and 
in  interstate  commerce  since  before 
April  1,  1895,  and  on  April  17,  1906, 
obtained  registration  of  the  mark,  such 
registration  gave  to  the  words  a  sec- 
ondary    meaning,    which     made     them 
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ayailable  as  a  proper  trade-mark. 
American  Lead  Pencil  Co.  ▼.  L.  Gottlieb 
&  S<Hi8  (C.  C.  1910)  181  Fed.  178. 

Where  the  word  "Nubia,**  as  applied 
to  cigarettes,  acquired  a  distinct  mean- 
ing that  the  cigarettes  were  made  from 
Turkish  tobacco,  complainant  was  en- 
titled to  restrain  defendant's  use  of  the 
word  "Nubias"  for  a  similar  purpose. 
Perkins  y.  Apollo  Bros.  (D.  G.  1912) 
197  Fed.  476. 

"Coca-Cola"  held  merely  suggestive 
of  the  eleipents  of  the  compound,  and 
not  descriptlYe  of  its  contents.  Coca* 
Cola  Co.  V.  Nashville  Syrup  Co.  (D,  O, 

1912)  200  Fed.  163. 

The  figure  or  symbol  of  a  cow  is 
generic  and  descriptive,  and  cannot  be 
appropriated  as  a  valid  trade-mark  for 
butter,  cheese,  and  dairy  products. 
Lawrence  v.  P.  B.  Sharpless  Co.  (D.  C. 

1913)  203  Fed.  762,  decree  affirmed  P. 
E.  Sharpless  Co.  v.  William  A.  Law- 
rence &  Son  (1913)  208  Fed.  886,  126 
C.  C.  A.  46. 

The  word  'Ideal,"  as  applied  to  a 
hair  brush,  is  not  descriptive  in  such 
sense  as  to  preclude  its  use  as  a  trade- 
mark. Hni^hes  v.  Alfred  H.  Smith  Co. 
(D.  C.  1913)  205  Fed.  302,  decree  af- 
firmed (1913)  209  Fed.  37, 126  C.  O.  A. 
179. 

The  use  of  the  term  "copperdad"  in 
connection  with  steel  wire  coated  with 
copper  held  descriptive,  and  to  give 
complainant  no  exclusive  right  which 
would  support  a  suit  for  unfair  compe- 
tition. Duplex  Metals  Co.  v.  Standard 
Underground  Cable  Co.  (D.  C.  1914) 
220  Fed.  989. 

"Beaded"  held  not  descriptive  as  ap- 
plied to  shoe  lace  tips;  they  being  prop- 
erly described  as  corrugated  and  crimp- 
ed, rather  than  beaded.  United  Lace 
&  Braid  Mfg.  Co.  v.  Barthcls  Mfg.  Co. 
(D.  C.  1915)  221  Fed.  456. 

The  word  "Teller**  held  a  valid  trade- 
mark for  a  recording  safe  for  holding 
coin.  Automatic  Recording  Safe  Co. 
V.  Bankers'  Registering  Safe  Co.  (D. 
C.  1915)  224  Fed.  606. 

There  can  be  no  trade-mark  in  the 
term  "vacuum  tread"  or  "vacuum  cup," 
as  to  tires,  where  the  names  are  de- 
scriptive of  the  action  of  rubber  cups 
on  the  surface  of  the  tire.  Pennsyl- 
vania Rubber  Co.  v.  Dreadnaught  Tire 
&  Rubber  Co.   (D.  O.  1915)  225  Fed. 

138. 

"Thermogfene,"  as  applied  to  cotton 
wadding  prepared  to  act  as  a  counterir- 
ritant,  held  a  word  of  precise  descrip- 
tion which  could  not  be  registered  as 
a  trade-mark.  Thermogfene  Co.  v. 
Thermozine  Co.  (D.  C.  1915)  225  Fed. 
446.    . 

Such  words  as  "norub"  or  "nodust" 
cannot  be  registered  as  a  trade-mark, 
when  merely  descriptive,  and  not  con- 
stituting a  fanciful  title.  Van  Zile  v. 
Norub  Mfg.  Co.  (D.  C.  1916)  228  Fed. 
829. 

The  words  "circular  loom,"  for  con- 
duits and  coverings  for  electrical  con- 
ductors, are  descriptive,  and  a  trade- 


mark therefor  is  not  registerable.     In 
re  American  Circular  Loom  Co.  (1906) 

28  App.  D.  C.  460. 

An  exclusive  right  to  the  use  of 
words,  letters,  or  symbols  to  indicate 
merely  the  quality  of  goods  to  which 
they  are  affixed  cannot  be  acquired. 
While  arbitrary  words,  adopted  prima- 
rily as  a  mark  to  indicate  origin  or 
ownership,  may  sometimes,  through 
long-continued  and  wide  sale  of  the 
particular  article,  come  to  indicate  qual- 
ity also,  and  in  such  event  the  owner 
will  not  be  debarred  from  their  protec- 
tion as  a  trade-mark,  it  must  appear 
with  certainty  that  at  the  time  of  adop- 
tion the  mark  was  for  the  purpose  of 
indicating  origin,  manufacture,  or  own- 
ership, and  not  at  all  as  descriptive  of 
grade  or  quality.     Id. 

The  words  "Oriental  Cream,**  used  in 
connection  with  a  cosmetical  lotion,  not 
a  cream,  but  of  a  creamy  appearance, 
are  descriptive,  and  not  arbitrary, 
within  the  meaning  of  the  trade-mark 
law.  In  re  Hopkins  (1907)  29  App. 
D.  C.  118. 

The  word  "standard,**  as  applied  to 
phonographs,  is  a  descriptive  word,  and 
cannot  be  registered  as  a  trade-mark. 
In  re  National  Phonograph  Co.  (1907) 

29  App.  D,  C.  142. 

The  word  "Sterling,"  when  applied  to 
any  kind  of  goods,  is  descriptive  of 
their  quality,  and  is  therefore  not  reg- 
isterable as  a  technical  trade-mark,  al- 
though its  exclusive  use  for  10  years 
prior  to  this  act,  will  entitle  the  user 
of  it  to  its  registration  under  that  act. 
Worster  Brewing  Corp.  v.  Rueter  & 
Co.  (1908)  30  App.  D.  C.  428. 

The  word  "self-loading,**  as  applied 
to  cartridges,  is  not  registerable  as  a 
trade-mark,  being  descriptive  of '^a  func- 
tion of  cartridges  adapted  to  the  use 
of  self-loading  guns.  Winchester  Re- 
peating Arms  Co.  v.  Peters  Cartridge 
Co.  (1908)  30  App.  D.  C.  505. 

The  words  "Old  Lexington  Club,"  as 
applied  to  whisky,  do  not  constitute  a 
technical  trade -mark,  as  the  word 
"Club,**  has  become  a  descriptive  term, 
and  the  word  "Lexington**  is  a  geo- 
graphical term.  Kentucky  Distilleries 
&  Warehouse  Co.  v.  Old  Lexington  Club 
Distilling  Co.  (1908)  31  App.  D.  C. 
223. 

The  word  "asbestos,**  as  applied  to 
shoes  made  of  leather  and  asbestos,  is 
descriptive,  and  its  registration  as  a 
trade-mark  for  that  reason  is  prohibit- 
ed. Johnson  v.  Brandau  (1909)  32 
App.  D.  C.  348. 

The  words  "Mountain  Dew,**  ap- 
plied to  whisky,  are  descriptive  of  the 
goods,  and  are  therefore  not  register- 
able  as  a  trade-mark.  Charles  Den- 
nehy  &  Co.  v.  Robertson,  Sanderson  & 
Co.   (1909)  32  App.  D.  C.  355. 

Registration  of  the  word  "Nextobeer" 
as  a  trade-mark  for  a  malt  beverage 
containing  2  per  cent,  alcohol  is  prop- 
erly refused  on  the  ground  that  the 
mark   is   descriptive    of    character    or 
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quality.    In  re  Central  Consumers*  Co. 
(1900)  32  App.  D.  C.  523. 

The  word  "Crystal"  as  applied  to  beer 
is  descriptive  of  a  characteristic  or 
quality,  and  is  therefore  not  ree^ister- 
able  as  a  trade -mark.  In  re  New  South 
Brewery  &  Ice  Co.  (1909)  32  App.  D. 

C.  591. 

The  words  "Black  Capsules"  are  de- 
scriptive, and  not  registerable  as  a 
trade-mark,  when  applied  to  transpar- 
ent capsules  containing  medicine  of  a 
dark  color,  especially  where  the  trade, 
and  not  the  applicant,  first  used  the 
words  in  describing  the  medicine.  Plan- 
ten  V.  Canton  Pharmacy  Co.  (1909)  33 
App.  D.  C.  268. 

The  word  "Getwell,"  as  applied  to 
medicines,  being  descriptive  of  the  goods 
to  which  it  is  applied,  is  not  register- 
able  as  a  trade-mark.  It  constitutes 
an  advertisement,  and  not  a  trade-mark. 
In  re  Anti-Cori-Zine  Chemical  Co. 
(1909)  34  App.  D.  C.  191. 

While  the  word  "Navy"  would  not  be 
registerable  as  a  trade-mark  for  goods 
manufactured  especially  for  use  by 
the  navy,  it  is  not  descriptive  as  ap- 
plied to  candy,  which  is  not  an  essen- 
tial part  of  navy  supplies,  and  its  pro- 
posed use  does  not  suggest  that  the 
government  has  given  its  approval  to 
the  goods  to  which  it  is  applied.  In  re 
National    Candy   Co.    (1910)    35   App. 

D.  C.  351. 

Registration  of  the  words  "Black 
Caps"  for  medicine  labels  is  properly 
refused,  where  this  court  refused  reg- 
istration of  "Black  Capsules"  on  the 
ground  that  they  are  descriptive,  and 
"Black  Caps"  are  understood  in  the 
trade  as  equivalent  to  "Black  Cap- 
sules," and  therefore  to  be  descriptive. 
In  re  Safety  Remedy  Co.  (1910)  35 
App.  D.  C.  353. 

"No  sag,"  as  a  trade-mark  applied 
to  hand  bags,  held  not  registerable  un- 
der this  section.  In  re  Freund  Bros. 
&  Co.  (1911)  37  App.  D.  C.  109. 

Where  the  most  prominent  feature  in 
a  mark  is  a  figure  representing  a  ball 
bearing,  and  which  as  accurately  de- 
scribes the  articles  to  which  the  mark 
is  applied  as  would  the  printed  words 
"ball  bearing,"  the  mark  is  descriptive, 
and  is  not  registerable.  In  re  Schwein- 
furter  Pracisions-Kugel-Lager-Werke 
Fichtel  &  Sachs  (1912)  38  App.  D.  C. 
279. 

Registration  of  a  mark  consisting  of 
the  representation  of  a  loving  cup  in 
connection  with  the  word  "Trophy"  is 
properly  refused  on  the  ground  that 
the  mark  indicates  the  applicant's  goods 
have  been  recognized  as  of  a  superior 
quality  by  the  presentation  of  a  prize 
or  trophy.  In  re  Meyer  Bros.  Coflfee 
&  Spice  Co.  (1912)  38  App.  D.  C.  520. 

Registration  of  a  mark  for  canned 
fruits  and  vegetables,  consisting  of  the 
word  "Evergreen"  over  the  represen- 
tation of  green  string  beans,  and  of  a 
field  of  growing  vegetables,  is  properly 
refused;    the  word  "Evergreen,"  as  ub- 
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ed,  being  descriptive.  Bears  &  Nichols 
Co.  V.  Brakeley  (1912)  38  App.  D.  0. 
530. 

"Inter-phone,"  as  a  trade-mark  for 
a  telephone  switching  apparatus,  indi- 
cates the  use  to  which  the  goods  bear- 
ing it  are  to  be  put,  and  so  is  not  regis- 
terable as  a  trade-mark.  In  re  West- 
ern Electric  Co.  (1912)  39  App.  D.  C. 
420. 

The  word  "Brilliant,"  to  designate 
bright  flour  as  distinguished  from  dark- 
er brands,  and  of  a  superior  quality  and 
considered  of  greater  value,  is  descrip- 
tive, and  not  entitled  to  registration  as 
a  trade-mark.  Sauers  Milling  Co.  v. 
Kehlor  Flour  MiUs  Co.  (1913)  39  App. 
D.  C.  535. 

Registration  of  trade-mark  for  tires 
should  be  denied  for  descriptiveness, 
when  it  consists  in  a  perspective  view 
of  a  clincher  rim  with  a  tire  thereon; 
the  word  "Cushion"  appearing  across 
the  end  of  a  portion  of  the  rim,  and 
just  below  a  perspective  view  of  a  por- 
tion of  an  automobile  wheel  passing 
over  an  obstruction  so  as  to  depress 
the  tire.  In  re  Motz  Tire  &  Rubber 
Co.  (1913)  40  App.  D.  C.  487. 

A  trade-mark,  consisting  of  the  words 
"Gold  Bond  Clothes"  printed  across  the 
symbol  and  figures  "$15.00,"  is  render- 
ed descriptive,  both  of  the  goods  and 
of  their  character  and  quality,  by  the 
word  "Clothes"  and  the  symbol  and 
figures  "$15.00."  In  re  Ochs  (1914)  41 
App.  D.  C.  519. 

The  word  "electro,"  as  applied  to 
steel,  is  descriptive,  implying  that  the 
product  to  which  it  is  applied,  is  the 
product  of  an  electrical  furnace,  and  is 
therefore  not  registerable  as  a  trade- 
mark. Electro  Steel  Co.  v.  Linden- 
berg  Steel  Co.  (1915)  43  App.  D.  C. 
270. 

The  words  "Fireproof  CHI"  used  to 
designate  a  peculiar  brand  of  illuminat- 
ing oil,  being  descriptive,  cannot  be  ap- 
propriated to  an  exclusive  use.  Scott 
v.  Standard  Oil  Co.  (1894)  106  Ala. 
475,  19  South.  71,  31  L.  R.  A.  374. 

The  words  "Sarsaparilla  and  Iron" 
are  generic  terms,  and  cannot  be  appro- 
priated as  a  trade-mark.  Schmidt  v. 
Brieg  (1893)  100  Cal.  672,  35  Pac.  623, 
22  L.  R.  A.  790. 

That  such  generic  terms  do  not  in 
fact  indicate  the  character,  kind,  or 
quality  of  the  article  does  not  give  such 
persons  the  right  to  their  exclusive 
use.    Id. 

The  words  "Kidney  and  Liver  Bit- 
ters" are  not  the  subject  of  a  trade- 
mark; being  merely  descriptive.  Spiek- 
er  V.  Lash  (1894)  102  Cal.  38,  36  Pac. 
362. 

Though  the  ItaUan  word  "Tipo," 
meaning  "type,"  may  be  capable  of 
adoption  as  a  trade-mark,  the  use  of 
the  word  for  wines  as  a  part  of  the 
phrase  "Tipo  Chianti"  ia  merely  de- 
scriptive, and  cannot  be  so  adopted. 
Italian  Swiss  Colony  y.  Italian  Vine- 
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yard  Co.  (1910)  110  P.  913,  168  CaL 
252. 

Under  Civ.  Code  Cal.  |  991,  the  name 
"Los  Angeles  Van,  Truck  &  Storage 
Company'*  could  not  be  the  subject  of 
exclusive  trade-mark,  since  it  refer- 
red to  the  description  of  the  business. 
Dunston  y.  Los  Angeles  Van  &  Storage 
Co.  (Cal.  1913)  131  Pac.  115. 

The  question  whether  the  word  "Hy- 
geia"  had  come  to  have  a  meaning  de- 
scriptive of  character  and  quality,  so 
that  it  could  not  be  used  as  a  trade- 
mark, is  for  the  court  to  determine. 
Hygeia  Distilled  Water  Co.  v.  Hygeia 
Ice  Co.  (1898)  40  A.  534,  70  Conn.  516. 

The  word  "Snowflake,"  as  applied  to 
bread  or  crackers,  is  a  mere  descriptive 
phrase  of  appearance  or  quality,  and 
will  not  answer  for  a  trade-mark.  Lar- 
rabee  v.  Lewis  (1881)  67  Ga.  561,  44 
Am.  Rep.  735. 

Words  descriptive  of  an  eftect  to  be 
produced  by  the  artide,  as  "Health  Pro- 
ducing Corsets,"  cannot  be  used  as 
trade-marks.  Ball  v.  Siegel  (1886)  116 
DL  137,  4  N.  B.  667,  56  Am.  Rep.  766. 

The  words  "Svenska  Snusmagasinet," 
meaning  "Swedish  snuff  store,"  being 
merely  descriptive  of  the  business  there 
carried  on,  cannot  constitute  a  trade- 
name as  against  other  Swedes  engaged 
in  the  snuff  business.  Bolander  v.  Pe- 
terson aSOl)  136  m  215,  26  N.  E.  603, 
affirmed  (1890)  35  Bl.  App.  551. 

Right  to  the  exclusive  use  of  words, 
such  as  "cheese  cutter,"  as  a  trade- 
name, which  are  merely  descriptive, 
cannot  be  gained  by  prior  use.  Com- 
puting Cheese  Cutter  Co.  v..  Dunn 
(Ind.  App.  1909)  88  N.  B.  93. 

The  term  "travelers*  insurance"  may 
properly  be  applied  to  that  class  of  in- 
surance business  which  specializes  in 
the  insurance  of  the  lives  of  travelers, 
though  the  insurance  company  also  has 
other  branches  of  insurance.  Travelers' 
Ins.  Mach.  Co.  v.  Travelers*  Ins.  Co.  of 
Hartford,  Conn.  (1911)  134  S.  W.  877, 
142  Ky.  523,  judgment  modified  (1911) 
136  S.  W.  154,  143  Ky.  216. 

The  term  "travelers'  insurance**  is  a 
generic  term,  the  exclusive  use  of  which 
as  a  part  of  the  name  of  an  insurance 
company  cannot  be  acquired.    Id. 

The  word  "rye**  cannot  of  itself  be 
appropriated,  but  when  used  in  connec- 
tion with  the  word  "Bonnie,"  even 
though  that  be  a  surname,  the  trade- 
mark becomes  specific.  Bonnie  &  Co. 
V.  Bonnie  Bros.  (1914)  169  S.  W.  871, 
160  Ky.  487. 

One  cannot  claim,  as  a  trade-mark, 
the  exclusive  use  of  the  word  "Fruit" 
as  applied  to  vinegar.  Alden  v.  Gross 
(1887)  25  Mo.  App.  123. 

The  right  to  use  the  trade-name 
"Electric  Lump  Coal**  held  not  exclu- 
sive. McGrew  Coal  Co.  v.  Menefee 
(1912)  144  S.  W.  869,  162  Mo.  App. 
209. 

The  French  word  "brassifere,**  which 
means   simply  "brace,**   aa   applied  to 


an  article  of  women's  wear,  but  in- 
cludes the  idea  of  "restraint**  and  "to 
be  under  constraint,**  is  not  subject  to 
exclusive  appropriation  as  a  trade- 
mark for  a  combined  corset  cover  and 
bust  supporter,  even  by  a  manufacturer 
first  so  using  it  in  the  United  States. 
Charles  R.  De  Bevoise  Co.  v.  H.  &  W. 
Co.  (1905)  60  A.  407,  69  N.  J.  Bq. 
114. 

The  adjective  "nonfluid"  and  the  noun 
"oil,**  when  used  in  their  proper  sense, 
cannot  be  exclusively  appropriated  as  a 
trade-mark  since  they  are  merely  de- 
scriptive. New  York  &  N.  J.  Lubricant 
Co.  V.  Young  (N.  J.  1910)  77  A.  344. 

The  words  "wire  glass,**  as  applied 
to  a  special  kind  of  glass,  are  merely 
descriptive,  and  wjiere  there  is  no 
showing  that  after  expiration  of  the 
patents  the  name  was  generally  used 
to  designate  complainant*a  product  in 
distinction  to  that  elf  other  manufac- 
turers, the  words  cannot  be  exclusive- 
ly appropriated.  Mississippi  Wire 
GlsLBU  Co.  V.  Continuous  Glass  Press 
Co.  (N.  J.  1911)  81  A.  374. 

The  designation  of  complainant*B 
products  as  "nonfluid  oils**  held  to  be 
descriptive  and  not  a  trade-name.  New 
York  &  New  Jersey  Lubricant  Co.  v.  O. 
W.  Young  (N.  J.  1915)  94  A.  570. 

The  phrase  "Ferro-Phosphorated 
Elixir  of  Calisaya  Bark,**  applied  to  a 
medicine  the  principal  ingredients  of 
which  were  iron,  phosphorus,  and  elixir 
of  calisaya  bark,  will  not  be  protected  as 
a  trade-mark.  Caswell  v.  Davis  (1874) 
58  N.  Y.  223,  17  Am.  Rep.  233,  revers- 
ing (1867)  35  How.  Prac.  76,  4  Abb. 
Prac  (N.  S.)  6. 

The  term  "Cherry  Pectoral**  cannot 
be  claimed  as  a  trade-mark  for  a  medi- 
cine, as  the  first  word  describes  one  of 
the  ingredients  and  the  word  "Pectoral*' 
the  class  of  diseases  for  which  the  med- 
icine is  intended.  Ayer  v.  Rushton  (N. 
Y.  1877)  7  Daly,  9. 

The  words  "Rye  and  Rock*'  form  a 
description  of  the  article,  and  there- 
fore are  not  a  trade-mark.  Van  Beil  v. 
Prescott  (1880)  46  N.  Y.  Super.  Ct.  (14 
Jones  &  S.)  542,  affirmed  (1880)  82  N. 
Y.  630. 

The  words  "SiUcon**  and  "Electro-Sil- 
icon** are  properly  the  subject  of  a 
trade-mark,  not  being,  in  a  scientific 
sense,  descriptive  of  the  article  thus 
designated,  although  silicon  is  one  of 
its  component  parts.  Electro-Silicon 
Co.  V.  Hazard  (N.  Y.  18S3)  29  Hun,  3G9. 

The  words  "Compressed  Yeast'*  indi- 
cate the  character  and  composition  of 
an  article,  and  are  not  the  subject  of  a 
trade-mark.  Fleischmann  v.  Newman 
(1888)  2  N.  Y.  Supp.  608,  judgment  af- 
firmed Fleischman  v.  Same  (1889)  51 
Hun,  641,  4  N.  Y.  Supp.  642. 

The  word  "Hygieniques,**  as  applied 
to  suspenders,  is  not  descriptive,  in  the 
ordinary  sense,  and  may  become  the 
subject  of  a  valid  trade-mark.    Bailly  v. 
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Nashawannnck  Mfg.  Go.  (1890)  10  N.  T. 
Snpp.  224. 

The  name  "Bromo-Caffeine,"  applied 
to  a  preparation  of  bromide  of  potas- 
sium, caffeine,  and  other  ingredients,  is 
descriptive  of  the  general  characteris- 
tics  and  composition  of  the  article,  and 
a  trade-mark  cannot  be  acquired  in  such 
name.  Keasbey  v.  Brooklyn  Chemical 
Works  (1893)  67  Hun,  648,  21  N.  Y. 
Supp.  696,  judgment  reversed  (1894) 
142  N.  Y.  467.  37  N.  E.  476,  40  Am. 
St.  Rep.  623. 

Plaintiff  sold  soap  marked:  "B.  T. 
Babbitt.  Trade-Mark.  Best  Soap." 
Defendant  sold  soap  marked:  "B.  T. 
Butler's.  Trade-Mark.  Best  Soap." 
The  size  and  shape  of  the  cakes  dif- 
fered, the  wrappers  being  of  the  same 
color  and  about  the  same  size,  but  dif- 
ferent in  general  appearance.  Held, 
that  no  mark  could  be  acquired  in  the 
words  'Trade-Mark"  or  "Best  Soap." 
Babbitt  v.  Brown  (1893)  68  Hun,  515, 
23  N.  Y.  Supp.  25. 

Where  plaintiffs  called  their  mixture 
after  the  place  it  was  made,  and  did  not 
use  the  word  "Angostura"  as  descrip- 
tive of  the  article  till  1875,  three  years 
after  its  use  by  defendants,  who  testified 
that  their  article  was  so  called  from  its 
chief  ingredient,  Angostura,  or  cusparia 
bark,  plaintiffs  had  no  trade-mark  in  the 
words  "Angostura"  or  "Angostura  Bit- 
ters." Siegert  v.  Abbott  (1893)  72 
Hun.  243,  25  N.  Y.  Supp.  590. 

"Clinton  Hematite  Red,"  and  "Metal- 
lic Clinton  Paint,"  indicate  a  paint  pig- 
ment made  from  Clinton  hematite  ore, 
and  may  not  be  exclusively  appropriated 
as  a  trade-mark  for  such  product.  Clin- 
ton Metallic  Paint  Co.  v.  New  York 
Metallic  Paint  Co.  (1808)  50  N.  Y.  S. 
437,  23  Misc.  Rep.  66. 

Plaintiffs  adopted  and  used,  as  a 
trade-mark,  the  name  "Filo-Floss,"  to 
designate  their  silk  floss.  Neither  the 
word  "filo"  nor  the  combination  "filo- 
floss"  were  used  to  designate  any  pe- 
culiar quality  or  character,  except  as  it 
has  come  to  be  associated  with  the 
plaintiffs*  manufacture.  Held,  that  the 
words  constituted  a  valid  trade-mark. 
Rawlinson  v.  Brainard  &  Armstrong 
Co.   (1899)  59  N.  Y.  S.  880,  28  Misc. 

Rep.  287. 

The  term  "air-ceB,"  used  In  connec- 
tion with  the  manufacture  of  fireproof 
material,  is  descriptive  merely,  and 
hence  not  the  subject  of  a  valid  trade- 
mark. New  York  Asbestos  Mfg.  Co. 
V.  New  York  Fireproof  Covering  Ca 
(1899)  62  N.  Y.  S.  339. 

The  word  "Favorite"  In  the  label  on 
a  letter  file,  designating  it  as  the  best, 
favorite,  and  cheapest  letter  and  invoice 
file,  is  not  subject  to  exclusive  appro- 
priation as  a  trade-mark.  Cooke  & 
Cobb  Co.  V.  Miller  (1902)  62  N.  E.  582, 
169  N.  Y.  475,  affirming  judgment  (1900) 
66  N.  Y.  S.  730,  53  App.  Div.  120,  8  N. 
Y.  Ann.  CSaa.  58. 

The  "Car  Advertising  Company,"  was 
not  entitled  to  restrain  defendant  from 
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using  the  name  "New  York  City  Car 
Advertising  Company,"  the  expression 
"car  advertising"  being  a  general  term 
appropriately  descriptive  of  the  busi- 
ness. Car  Advertising  Co.  v.  New  York 
City  Car  Advertising  Co.  (1907)  107 
N.  Y.  S.  547,  57  Misc.  Rep.  105. 

"Chantecler,"  as  the  name  of  a  play 
in  which  a  barnyard  fowl  is  represented 
by  each  part,  is  not  of  such  a  descrip- 
tive character  as  to  preclude  its  ex- 
clusive appropriation.  Frohman  v.  Wil- 
liam Morris  (1910)  123  N.  Y.  S.  1090. 
68  Misc.  Rep.  461. 

The  words  "egg  carrier  and  tray  man- 
ufacturing company"  are  descriptive  in 
their  primary  sense,  and  cannot  be  ap- 
propriated for  the  exclusive  use  of  the 
manufacturer.  Elbs  v.  Rochester  Egg 
Carrier  Co.  (1912)  134  N.  Y.  S.  979. 

The  word  "Security"  on  tires  held  not 
a  valid  trade- mark,  being  descriptive 
rather  than  calculated  to  show  that 
they  were  those  of  a  particular  manu- 
facturer. Buffalo  Rubber  Mfg.  Co.  v. 
Batavia  Rubber  Co.  (1914)  153  N.  Y.  S. 
779,  90  Misc.  Rep.  4ia 

The  name  "Barlow's  Indigo  Blue," 
representing  an  article  of  bluing  manu- 
factured by  a  certain  person,  is  a  valid 
trade-mark.  Wiltberger  v.  Walker 
(Ohio,  1883)  9  Wkly.  Law  Bui.  42. 

The  name  "Simmons"  cannot  be  ap- 
propriated as  a  trade-mark,  when  it 
has  become  descriptive  of  medicine  pre- 
pared under  a  formula  and  is  used  by 
many  people  in  connection  with  such 
medicines.  C.  F.  Simmons  Medicine  Co. 
V.  Mansfield  Dmg  Co.  (1893)  93  Tenn. 
(9  Pickle)  84,  23  S.  W.  165. 

The  words  "Liver  Medicine,"  being 
purely  descriptive,  cannot  be  appropri- 
ated as  a  trade-mark.    Id. 

The  use  of  the  words  "Microbe  Killer" 
on  a  label  does  not  constitute  a  trade- 
mark; they  being  in  common  use  and  of 
fixed  meaning.  Alff  v.  Radam  (1890)  77 
Tex.  530,  14  S.  W.  164,  19  Am.  St 
Rep.  792,  9  L.  R.  A.  145. 

12.  —  Quality^— A  word  used  to  dis- 
tinguish a  known  quality  of  goods  can- 
not be  adopted  as  a  trade-mark  and  ap- 
propriated by  a  single  person  as  against 
a  general  public.  Columbia  Mill  Co.  v. 
Alcorn  (1893)  150  U.  S.  460, 14  Sup.  Ct 
151,  37  L.  Ed.  1144  (affirming  judg- 
ment [C.  C.  1889]  40  Fed.  676) ;  Adams 
&  W.  Mfg.  Co.  V.  St.  Louis  Wire-Goods 
Co.  (C.  C.  1877)  Fed.  Cas.  No.  72; 
Burton  v.  Stratton  (C.  C.  1882)  12  Fed. 
696;  Wilcox  &  Gibbs  Sewing  Mach. 
Co.  V.  Gibbens  Frame  (C.  C.  1883)  17 
Fed.  623;  Burke  v.  Cassin  (1873)  45 
Cal.  467,  13  Am.  Rep.  204;  Sohl  v. 
Geisendorf  (Ind.  1871)  WUs.  60;  Gil- 
man  V.  Hunnewell  (1877)  122  Mass. 
139;  Smith  v.  Walker  (1885)  57  Mich. 
456,  24  N.  W.  830;  Snodgrass  v.  Welle 
(1882)  11  Mo.  App.  590;  Godillot  v. 
Hazard  (N.  Y.  1875)  49  How.  Prac.  5. 
Letters  or  figures  affixed  to  merchan- 
dise by  a  manufacturer  for  the  purpose 
of  denoting  its  quality  only  cannot  be 
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appropriated  by  him  to  his  ezclnsive  use 
as  a  trade-mark— as  the  letters  "A.  C. 
A.,"  used  on  ticking.  Amoskeag  Mfg. 
Co.  ▼.  Trainer  (1879)  101  U.  S.  51.  25 
Ll  Ed.  9d3;  Amoskeag  Mfg.  Go.  y. 
Spear  (1849)  4  N.  Y.  Super.  Ct  (2 
Sandf.)  598. 

Complainants  have  no  trade-mark  in 
the  word  "Tycoon"  for  a  certain  kind 
of  tea,  it  appearing  that  the  word  was 
in  common  and  general  use,  as  descrip- 
tive of  a  certain  dass  of  teas,  for  many 
years  before  complainants'  adoption  of 
it  Corbin  ▼.  Gould  (1890)  133  U.  S. 
308, 10  Sup.  Ct  312,  33  L.  Ed.  611. 

There  can  be  no  valid  trade-mark  in 
a  word  placed  upon  an  article,  not  for 
the  purpose  of  indicating  origin,  manu- 
facture, or  ownership,  but  merely  as 
designating  quality,  dass,  grade,  or 
style.  Columbia  Mill  Co.  v.  Alcorn 
(1893)  14  Sup.  Ct  151,  152,  150  U.  S. 
460,  37  Lr.  Ed  1144,  affirming  judgment 
(C.  C.  1889)  40  Fed.  676. 

The  word  "Kaiser,"  used  in  connec- 
tion with  a  brand  of  beer,  is  not  indica- 
tive of  dass,  grade,  style,  quality,  or 
locality,  and  may  therefore  be  lawfully 
appropriated  as  a  trade-mark.  J.  &  P. 
Baits  Brewing  Co.  v.  B[aiserbrauerei> 
Beck  A  Co.  a896)  74  Fed.  222,  20  C. 
C.  A.  402. 

The  word  '^imperial"  is  so  far  a  des- 
ignation of  quality  as  to  be  incapable  of 
adoption  as  a  trade-mark  for  beer. 
Showalter,  Circuit  Judge,  dissenting. 
Beadleston  &  Woers  v.  Cooke  Brewing 
Co.  (1896)  74  Fed.  229,  20  C.  O.  A.  405. 
The  word  "Aluminum,"  as  applied  to 
an  artide  of  manufacture  composed  in 
part  of  that  metal,  cannot  be  monop- 
olized as  a  technical  trade-mark. 
American  Washboard  Co.  v.  Saginaw 
Mfg.  Co.  (1900)  103  Fed.  281,  43  C.  O. 
A.  233,  50  L.  R.  A.  609. 

The  word  "Queen,"  used  to  designate 
ladies'  shoes,  is  not  essentially  one 
which  signifies  quality,  so  as  to  preclude 
its  appropriation  as  a  trade-name;  nor 
does  the  addition  of  the  word  "Quality" 
to  the  name,  after  it  has  become  identi- 
fied with  the  goods  of  such  manufactur- 
er, deprive  the  owner  of  the  right  to 
injunction  against  the  use  by  another 
of  the  word  "Queen"  as  a  name  for 
similar  shoes,  where  it  appears  that  the 
sole  purpose  of  the  defendant  in  adopt- 
ing it  was  to  obtain  the  advantage  of 
the  reputation  which  complainant's 
goods  had  acquired  under  that  name. 
Thomas  G.  Plant  Ck>.  v.  May  Co.  (1900) 
105  Fed.  375,  44  C.  C.  A.  534. 

Where  the  general  purpose  of  a  trade- 
name is  to  identify  the  origin  or  own- 
ership of  the  artides  to  which  it  is  at- 
tached, the  right  to  the  exdusive  use 
of  such  name  is  not  affected  by  the  fact 
that  the  words  also  denote  quality,  and 
carry  with  them  a  claim  of  excellence 
inddent  to  the  goods  of  such  origin  or 
ownership.     Id. 

The  words  "Stoga  Kip,"  as  applied  to 
boots,  indicate  neither  ownership  nor 
origin,  but  quality,  and  are  not  the  sub- 


ject of  valid  trade-mark.  Walker  v. 
Reid  (C.  C.  1877)  Fed.  Cas.  No.  17.- 
084. 

If  the  primary  object  of  the  trade- 
mark be  to  indicate  origin  or  ownership, 
the  mere  fact  that  the  artide  has  ob- 
tained such  a  wide  sale  that  the  mark 
has  also  become  indicative  of  quality  is 
not  of  itself  sufficient  to  debar  the 
owners  of  protection,  or  make  it  the 
common  property  of  the  trade.  Burton 
V.  Stratton  (C.  C.  1882)  12  Fed.  696. 
Where  hay  knives  have  been  adver- 
tised and  sold  for  years  as  "lightning 
Hay-Knives,"  and  the  word  "Ughtning" 
has  been  registered  as  a  trade-mark  by 
the  manufacturers  of  these  knives,  they 
may  enjoin  the  sale  of  "Lightning  Pat- 
tern Hay-Knives";  the  word  "Light- 
ning" not  being  merely  descriptive  of 
the  quality  or  characteristics  of  the 
knives.  Hiram  Holt  Co.  v.  Wadsworth 
(C.  C.  1889)  41  Fed.  34. 

The  use  of  the  word  "Rose,"  in  con- 
nection with  the  word  "Vanilla,"  as  a 
trade-mark,  is  no  ground  for  enjoining 
a  rival  maker  of  similar  products,  con- 
taining those  well-known  flavors,  from 
using  those  words  in  describing  his 
goods.  Clotworthy  v.  Schepp  (C.  C. 
1890)  42  Fed.  62. 

The  word  "Cottolene,"  designating  a 
substitute  for  lard  composed  of  cotton- 
seed oil  and  the  product  of  beef  fat,  is 
not  so  descriptive  of  the  substance  and 
quality  of  its  component  parts  that  it 
cannot  be  used  as  a  trade- mark.  N. 
K.  Fairbank  Co.  v.  Central  Lard  CjO, 
(C.  C.  1894)  64  Fed.  133. 

While  there  can  be  no  valid  trade- 
mark as  denoting  quality  when  used 
merely  to  indicate  grade,  ingredients, 
or  properties,  there  may  be  a  valid 
trade-mark  as  indicating  quality  when 
used  to  indicate  the  merit  or  excellence 
of  an  article  as  associated  with  or  com- 
ing from  a  certain  source.  Dennison 
Mfg.  Co.  V.  Thomas  Mfg.  C3o.  (C.  O. 
1899)  94  Fed.  651. 

The  words  "Toothache  Gum,"  to  des- 
ignate a  preparation  for  the  relief  of 
toothache,  designated  quality,  rather 
than  the  origin  or  ownership  of  the  ar- 
ticle, and  were  therefore  not  subject  to 
appropriation  as  a  technical  trade- 
mark. DevUn  v.  McLeod  (C.  C.  1904) 
136  Fed.  164. 

Where  the  primary  purpose  in  adopt- 
ing an  arbitrary  mark  was  to  indicate 
and  identify  the  origin  of  the  goods, 
one  is  not  debarred  from  protection  be- 
cause it  has  inddentally  come  to  indi- 
cate also  their  quality.  Capewell 
Horse  Nail  Co.  v.  Mooney  (C.  C.  1909) 
167  Fed.  575,  decree  affirmed  (1909) 
172  Fed.  826,  97  C.  C.  A.  248. 

In  a  trade-mark  interference  case  in- 
volving the  question  of  the  prior  use  of 
the  word  "Eureka"  as  a  trade-mark 
for  pressing  boards,  the  mark  was  not 
a  grade  mark  merely,  but  a  valid  trade- 
mark. Case  V.  Murphey  (1908)  31 
App.  D.  C.  245. 

The  mark  must  denote  origin  or  own- 
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ership  of  the  goods,  and  not  the  kind 
or  quality.  Scott  v.  Sewell  (La.  1884) 
2  McGIoin,  7. 

Right  to  use  words  distinguishing 
known  quality  of  article.  Snodgrass  y. 
Welle  (1882)  11  Mo.  App.  590. 

A  shoe  dealer,  who  had  selected  cer- 
tain shoes  and  applied  the  name  "Del- 
sarte*'  thereto,  was  not  entitled  to  use 
such  trade-mark  for  any  kind  of  shoes 
it  might  make  or  sell,  since  its  prior 
use  of  the  word  was  to  indicate  the  par- 
ticular quality  or  character  of  the  shoes 
selected  by  it,  and  not  as  a  fancy  name. 
Medlar  &  Holmes  Shoe  Co.  v.  Delsarte 
Mfg.  Co.  (1900)  46  A.  1089,  68  N.  J. 
Eq.  706,  affirmed  (1905)  61  A.  410,  68 
N.  J.  Eq.  706. 

Where  words  such  as  "Galen," 
•*Lake,"  "Cylinder,"  "Wayne,"  and 
"New  York,"  were  used  by  both  plain- 
tiff and  defendant  for  designating  qual- 
ity only,  and  not  to  distinguish  the 
goods  of  plaintiff  from  those  of  others, 
they  were  not  subject  to  exclusive  ap- 
propriation as  a  trade-mark.  Stokes  y. 
Landgraff  (N.  Y.  1853)  17  Barb.  608. 

The  term  "Club  House,"  as  applied 
to  certain  gin,  does  not  indicate  owner- 
ship or  origin,  but  is  merely  intended 
to  imply  a  superior  quality  of  gin,  and 
hence  is  not  susceptible  of  use  as  a 
trade-mark.  Corwin  v.  Daly  (1860) 
20  N.  Y.  Super.  Ct  (7  Bosw.)  222. 

The  words  "Gold  Medal"  as  a  trade- 
mark do  not  indicate  ownership  or  ori- 
gin, but  quality,  and  so  they  cannot  be 
appropriated  as  a  trade-mark.  Taylor 
V.  Gillies  (1874)  59  N.  Y.  331,  17  Am. 
Rep.  333,  affirming  (1874)  5  Daly,  285. 

Plaintiff's  predecessors  had  used  the 
word  "Royal"  to  indicate  a  flavoring 
extract  of  certain  grade,  and  defend- 
ants afterwards  applied  the  same  des- 
ignation to  extracts  which  they  man- 
ufactured. Held,  that  plaintiffs  could 
not  prevent  defendants  from  using  the 
word  "Royal,"  which  merely  indicated 
the  quality  of  the  goods.  Royal  Baking 
Powder  Co.  v.  SherreD  (1883)  93  N. 
Y.  331,  45  Am.  Rep.  2J^. 

The  words  "Maryland  Club  Whisky," 
arbitrarily  chosen  for  a  particular  whis- 
ky and  not  in  themselves  indicating  any 
particular  kind,  quality,  or  composition 
of  whisky  previously  well  known  to  the 
trade,  are  a  proper  subject  for  a  trade- 
mark. Cahn  V.  Gottschalk  (1888)  2  N. 
Y.  Supp.  13,  14  Daly,  542. 

The  term  "Black  Package  Tea"  is 
not  exclusively  appropriable,  since  it 
manifestly  refers  either  to  the  quality 
of  the  article  or  the  color  of  the  pack- 
age in  which  it  is  sold.  Fischer  v. 
Blank  (1893)  138  N.  Y.  244,  33  N.  B. 
1040. 

Words  or  names  which  describe  the 
product  or  ware  to  which  they  are  ap- 
plied, by  indicating  its  kind,  quality  or 
ingredients  may  not  be  exclusively  ap- 
propriated as  trade-marks  therefor. 
Clinton  Metallic  Paint  Co.  v.  New  York 
Metallic  Paint  Co.  (1898)  50  N.  Y.  S. 
437,  23  Misc.  Rep.  66. 
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The  adoption  of  words  descriptive  of 
a  kind  of  business,  or  quality  and  class 
of  goods  sold,  such  as  the  words  "Misfit 
Parlors,"  does  not  constitute  a  trade- 
name, so  as  to  entitle  the  person  so 
adopting  it  to  enjoin  its  use  by  a  com- 
petitor. Cohn  V.  Kahn  (1882)  8  Ohio 
Dec.  472,  8  Wkly.  Law  Bui.  154. 

The  word  "Asepsin,"  newly  coined 
and  used  as  the  name  of  a  chemical  salt 
obtained  from  the  wintergreen  plant, 
and  alleged  to  contain  antiseptic  quali- 
ties, is  a  proper  subject  for  trade-mark. 
Lloyd  V.  William  S.  Merrill  Chemical 
Co.  (Ohio,  1891)  25  Widy.  Law  Bui. 
319. 

The  doctrine  that  a  name  cannot  be 
a  trade-mark  or  trade-name  only  ap- 
plies when  the  name  is  used  to  describe 
the  kind  or  quality  of  the  thing  sold, 
and  not  the  article  of  a  particular 
maker  or  seller.  Avenarius  v.  Komely 
(1909)  121  N.  W.  336,  139  Wis.  247. 

13.  Oevioes  and  symbolsw— The  insig- 
nia of  the  Carthusian  monks-— a  globe, 
cross,  and  seven  stars — ^with  the  words 
"Gde.  Chartreude"  underneath,  could  be 
registered  as  a  valid  trade-mark,  as 
could  also  a  label  bearing  the  inscrip- 
tion "Liqueur  Fabriqu^e  ft  la  Gde. 
Chartreuse,"  with  the  same  ecclesiasti- 
cal symbols  and  a  facsimile  of  the  sig- 
nature of  a  former  procureur  of  the- or- 
der. Baglin  v.  Cusenier  Co.  (1911)  31 
Sup.  Ct.  669,  672,  221  U.  S.  580,  55 
L.  Ed.  863,  reversing  decree  (1908)  164 
Fed.  25,  90  C.  C.  A.  499. 

The  symbol  of  the  keystone  of  an  arch 
is  susceptible  of  exclusive  appropria- 
tion as  a  trade-mark.  Buzby  v.  Davis 
(1906)  150  Fed.  275,  80  C.  O.  A.  163, 
10  Ann.  Cas.  68. 

An  illustration  of  a  crown  used  by 
brand,  stencil  plate,  etc.,  upon  vessels 
and  labels  for  paints,  may  be  a  lawful 
trade-mark.  Smith  y.  Reynolds  (C.  C. 
1872)  Fed.  Cas.  No.  13,098. 

The  word  "Star,"  and  the  symbol  of 
a  star,  adopted  and  used  during  many 
years  to  mark  and  designate  one's 
goods,  in  combination  with  the  words 
"Star  Shirts,"  and  other  words  describ- 
ing the  articles,  constitute  a  valid  trade- 
mark. Hutchinson  v.  Blumberg  (C.  C. 
1892)  51  Fed.  829. 

The  use  of  a  conventional  diamond- 
shaped  figure  gives  no  trade-mark  right 
in  the  word  "Diamond,"  where  the 
product  has  not  been  sold  or  become 
known  under  that  name.  Pittsburgh 
Crushed-Steel  Co.  v.  Diamond  Steel  Co. 
(C.  C.  1898)  85  Fed.  637. 

The  representation  of  a  horse  on 
packages  of  salve  for  galls  or  abrasions 
of  the  skin  of  horses  and  cattle  is  gen- 
eric in  character,  and  its  registration  as 
a  trade-mark  cannot  give  a  monopoly, 
and  exclude  others  from  using  any  rep- 
resentation of  a  horse  on  medicine  of 
the  same  character,  but  the  exclusive 
right  is  limited  to  the  representation  of 
a  horse  of  the  same  or  substantially 
similar  appearance,  style,  or  position. 
Bickmore  GaU  Core  Co.  y.  ECams  Mfg. 
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Ga  (C.  C.  1903)  126  Fed.  573,  decree 
reTersed  Same  v.  Karns  (1905)  134 
Fed.  833,  67  C.  C.  A.  439. 

That  the  ea^le  ia  the  national  emblem 
does  not  prevent  its  appropriation  for 
use  as  a  private  trade-mark,  especially 
when  there  is  but  slic^ht  resemblance  in 
the  figure  of  the  eagle  so  used  to  that 
of  the  national  emblem.  U.  S.  v.  Stef- 
fcns  (D.  C.  1877)  Fed.  Gas.  No.  16,384. 

The  use  of  the  red  cross  symbol  as  a 
trade-mark,  beginning  prior  to  the  year 
1905,  is  not  against  public  policy,  in 
view  of  the  proviso  in  this  section  de- 
claring the  use  of  such  marks  permissi- 
ble if  they  antedated  that  year.  Deitsch 
Bros.  V.  Loonen  (1912)  39  App.  D.  O. 
114. 

The  representation  of  a  rim  of  a 
wheel  with  a  tire  thereon  is  not,  even 
though  the  tire  be  disclaimed,  registera- 
ble  as  a  trade-mark,  since  no  manufac- 
turer should  be  prevented  from  repre- 
senting to  the  public  the  maimer  in 
which  his  goods  are  used.  In  re  Motz 
Tire  &  Rubber  Co.  (1913)  40  App.  D. 
C.  487. 

The  emblems,  particularly  the  Uon, 
prescribed  by  British  statutes  for  the 
certification  of  sterling  silver  by  assay 
offices,  are  insignia  of  Great  Britain, 
within  the  provision  of  this  section  de- 
nying registration  to  any  mark  compris- 
ing the  flag  or  coat  of  arms  or  other 
insignia,  or  any  simulation  thereof,  of 
any  foreign  nation.  In  re  Gorham  Mfg. 
Co.  (1913)  41  App.  D.  G.  263. 

An  application  for  registration  as  a 
trade-mark  of  a  winged  foot,  which  be- 
fore its  adoption  by  the  applicant,  was 
for  years  a  well-known  emblem  of  an 
athletic  club,  is  defeated  by  the  enact- 
ment, during  its  pendency,  of  a  statute 
prohibiting  the  registration  of  any  dis- 
tinguishing mark,  character,  or  emblem 
adopted  by  any  institution,  organization, 
dub,  or  society  incorporated  in  any 
state  prior  to  the  date  of  adoption  and 
nse  by  the  applicant.  Given  v.  New 
York  Athletic  Club  (1914)  42  App.  D. 
C.  558. 

Where  one  adopted  the  brands  ''O.  F. 
C,"  and  "Carlisle,"  and  later  used  an 
autograph  signature  in  connection  there- 
with as  a  test  of  genuineness,  such 
script  was  no  part  of  the  trade-mark, 
and  that  it  consisted  merely  of  the  sym- 
bol "O.  F.  C."  and  the  word  "Carlisle." 
George  T.  Stagg  Co.  v.  Taylor  (1894) 
95  Ky.  651.  27  S.  W.  247. 

A  paper  carton  constructed  by  super- 
imposing on  the  cardboard  carton  blank, 
a  sheet  of  waxed  paper  of  the  size  and 
shape  of  the  blank,  so  that,  when  fold- 
ed, it  will  form  a  unit  box,  and  bundle 
packages,  may  not  be  exclusively  ap- 
propriated by  a  manufacturer  as  de- 
vised to  mark  and  Indicate  its  product. 
National  Biscuit  Co.  ▼.  Pacific  Coast 
Biscuit  Co.  (N.  J.  Ch.  1914)  91  A.  126. 
A  small  metallic  frame,  containing  a 
portrait  fastened  to  a  pin,  is  not  a 
valid  trade-mark,  when  so  attached  to 
and  sold  with  a  cigar  as  to  be  readily 
detached  and  used  separately  as  a  per- 


sonal ornament,  since  an  article  hav- 
ing a  distinct  commercial  value  of  its 
own  cannot  be  made  a  trade-mark  for 
another  article  by  being  attached  to  and 
sold  with  it  Hoeb  v.  Bishop  (1889)  10 
Ohio  Dec.  595,  22  Wkly.  Law  Bui.  151. 

The  letter  "K,"  inclosed  with  two 
circles,  between  which  at  the  top  was 
written  the  abbreviation  "No.,"  and  at 
the  bottom  the  abbreviation  "Yds.," 
with  no  indications  of  the  origin  or 
ownership  of  the  goods  manufactured, 
could  not  constitute  a  trade-mark. 
Ferguson  v.  Davol  Mills  (Pa.  1868)  2 
Brewst  314. 

The  design  or  emblem  of  a  keystone 
slightly  raised  over  the  keyhole  of  an 
ordinary  padlock  may  be  adopted  as  a 
valid  technical  trade-mark.  E.  T.  Fraim 
Lock  Co.  V.  Shimer  (1910)  43  Pa. 
Super.  Ct  221. 

14.  Numarals.  — After  the  number 
"600"  had  long  been  used  by  manufac- 
turers to  indicate  the  number  of  de- 
grees of  heat  at  which  oil  had  been  sub- 
jected to  fire  test,  and  various  letters 
had  been  used  with  it  to  indicate  other 
qualities  or  grades  or  special  uses,  one 
manufacturer  could  not  appropriate  the 
symbol  "6(X)W"  as  a  trade -mark,  so  as 
to  exclude  other  manufacturers  from 
using  such  numbers,  either  alone,  or  in 
combination  with  other  letters  of  the 
alphabet.  Vacuum  Oil  Co.  v.  Climax 
Refining  Co.  (1903)  120  Fed.  254,  56  C. 
C.  A.  90,  writ  of  certiorari  denied 
(1903)  24  Sup.  Ct.  846,  191  U.  S.  574, 
48  L.  Ed.  308. 

A  series  of  numbers  used  by  a  manu- 
facturer of  labels  in  its  catalogues,  not 
primarily  to  indicate  origin,  but  to  des- 
ignate the  color,  shape,  and  size  of  the 
label,  each  kind  being  given  a  different 
number,  do  not  in  themselves  constitute 
good  trade-marks.  Dennison  Mfg.  Co. 
V.  Scharf  Tag,  Label  &  Box  Co.  (1905) 
135  Fed.  625,  68  C.  C.  A.  263,  writ  of 
certiorari  denied  (1906)  26  Sup.  Ct. 
762,  201  U.  S.  648,  50  L.  Ed.  904. 

Numerals,  used  to  designate  styles  of 
shoes,  rather  than  the  manufacturer, 
cannot  be  made  the  subject  of  a  trade- 
mark. Wolf  Bros.  &  Co.  V.  Hamilton- 
Brown  Shoe  Co.  (1908)  165  Fed.  413, 
91  C.  C.  A.  363,  writ  of  certiorari  de- 
nied (1909)  29  Sup.  Ct  696,  214  U.  S. 
514,  53  L.  Ed.  1063. 

That  a  trade-mark  was  an  ornamental 
device  which  added  to  the  appearance 
of  the  article,  and  also  came  to  repre- 
sent quality,  did  not  prevent  it  from 
operating  as  a  valid  trade-mark.  Cape- 
well  Horse  Nail  Co.  v.  Mooney  (1909) 
172  Fed.  828,  97  C.  C.  A.  248,  affirming 
decree  (C.  C.  1909)  167  Fed.  575. 

A  trade-mark  in  the  symbol  "%,"  as 
ordinarily  printed,  cannot  be  acquired 
for  cigarettes  made  of  two  kinds  of  to- 
bacco, half  and  half;  but  held,  that 
plaintiff  had  acquired  a  right  to  it  in 
a  particular  form,  size,  color,  and  style, 
under  which  it  was  registered.  Kinney 
V.  Allen  (G.  C.  1877)  Fed.  Gas.  No. 
7,826. 

Where  complainant  had  used  certain 
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numerals  long  enough  to  convey  to  any 
one  Ters'ed  in  the  nomenclature  of  the 
trade  a  precise  understanding  of  what 
goods  were  Intended,  when  such  numer- 
als were  used  alone,  disconnected  from 
any  intrinsic  information,  its  right  to 
their  exclusive  use  as  a  trade -mark 
must  be  upheld.  Shaw  Stocking  Co.  y. 
Mack  (C.  O.  1882)  12  Fed.  707. 

Numbers  constitute  a  lawful  trade- 
mark when  they  indicate  origin  or  pro- 
prietorship, and  are  used  in  combina- 
tion with  words  and  other  numerals. 
Humphreys'  Specific  Homeopathic  Med- 
icine CJo.  V.  Wenz  (C.  0.  1882)  14  Fed. 
250. 

Numerals  used  by  a  medicine  compa- 
ny to  identify  specific  remedies  for  va- 
rious ailments  are  descriptive  terms, 
and  their  use  will  not  be  protected  as  a 
trade-mark.  Humphreys  Homeopathic 
Medicine  Co.  v.  Hilton  (0.  O.  1894)  eO 
Fed.  756. 

Where  the  number  27,  originally 
used  to  designate  a  particular  kind  of 
mattress,  has  come  to  designate  in  the 
trade  any  mattress  of  like  kind  or  qual- 
ity, other  manufacturers  who  have  the 
right  to  make  such  mattresses  may 
designate  them  by  that  number  without 
infringement.  Smith  &  Davis  Mfg.  Co. 
V.  Smith  (C.  C.  1898)  89  Fed.  486. 

A  numeral  when  combined  with  some 
other  symbol  may  become  a  vital  part 
of  a  valid  trade-mark.  Goldsmith  Sil- 
ver Co.  V.  Savage  (D.  C.  1914)  211 
Fed.  751. 

Figures  indicating  numbers,  associat- 
ed with  the  name  of  the  manufacturer, 
upon  labels  of  a  certain  form,  color,  and 
general  arrangement,  and  so  used  by 
him  to  indicate  his  own  manufacture, 
may  form  an  important  part  of  a  trade- 
mark. Boardman  v.  Meriden  Brittania 
Co.  (1868)  35  Conn.  402,  95  Am.  Dec. 
270. 

Numerals,  arbitrarily  selected,  and 
used  in  combination  with  other  devices 
to  denote  the  origin  of  the  goods,  and 
not  their  quality,  are  a  valid  trade- 
mark; and  a  person  may  be  restrained 
by  equity  from  using  them,  if  he  does 
so  for  the  purpose  of  imitating  the 
trade -mark,  and  his  use  is  calculated 
^  to  deceive,  and  does  deceive,  persons 
buying  his  goods.  Lawrence  Mfg.  Co. 
V.  Lowell  Hosiery  Mills  (1880)  129 
Mass.  325,  37  Am.  Rep.  362. 

The  figures  **523,"  on  hosiery,  in  com- 
bination with  a  wreath  and  an  eagle, 
used  tn  denote  grade  and  origin,  are  a 
valid  trade-mark.     Id. 

Numbers  used  to  designate  the  width 
of  ribbon  were  the  common  property  of 
the  trade  and  not  the  subject  of  a 
trade-mark,  but  a  series  of  arbitrary 
numbers  used  to  indicate  the  precise 
color  or  shade  of  the  ribbons  was  a 
proper  subject  of  protection  against  un- 
lawful competition.  Corbett  Bros.  Co. 
V.  Reinhardt-Meding  Co.  (N.  J.  Ch. 
1910)  76  A.  243. 

A  manufacturer  is  entitled  to  protec- 
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tion  of  certain  numbers  selected  arbi- 
trarily to  distinguish  one  pattern  of 
goods  from  another.  India  Rubber 
Co.  V.  Rubber  Comb  &  Jewelry  Co. 
(1879)  45  N.  Y.  Super.  Ct  (13  Jones  & 
S.)  258. 

One  may  appropriate  an  arbitrary 
number  as  a  valid  trade-mark,  although 
not  using  it  in  connection  with  any 
word  signifying  ownership.  Collins  v. 
Reynolds  Card  Mfg.  Co.  (N.  Y.  1879)  7 
Abb.  N.  C.  17. 

Arbitrary  numbers  may  be  appropri- 
ated to  designate  the  styles  of  goods 
which  one  makes,  but  numbers  already 
known  to  the  trade  and  in  use  by  oth- 
ers cannot  be  so  appropriated.  Amer- 
ican Solid  Leather  Button  Co.  v.  An- 
thony (1886)  15  R.  L  338,  5  Atl.  626, 
2  Am.  St.  Rep.  898. 

The  number  888  used  by  a  telephone 
company  as  a  call  for  its  Trouble  De- 
partment is  not  a  trade-mark  or  trade- 
name so  as  to  deprive  another  company, 
subsequently  organized,  of  the  right  of 
using  the  same  number  as  the  call  for 
its  Trouble  Department.  Rocky  Moun« 
tain  Bell  Telephone  Co.  v.  Utah  Inde- 
pendent Telephone  Co.  (Utah,  1906)  88 
Pac.  26. 

15.  Letters  of  the  alphabet— A  trade- 
mark cannot  be  acquired  in  the  letters 
"LL,"  as  applied  to  sheetings,  as  those 
letters  have  been  generally  understood 
and  used  by  different  manufacturers 
for  many  years  as  signifying  a  particu- 
lar grade  or  quality  of  sheetings.  Law- 
rence Mfg.  Co.  V.  Tennessee  Mfg.  Co. 
(1891)  11  Sup.  Ct  396,  138  U.  S.  537, 
34  L.  Ed.  997;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.  (C.  C.  1887)  31 
Fed.  776. 

Letters  or  figures  affixed  to  merchan- 
dise for  the  purpose  of  denoting  qual- 
ity only  cannot  be  appropriated  by  one 
to  his  exclusive  use  as  a  trade-mark 
—as  the  letters  "A.  C.  A.,'*  used  on 
ticking.  Amoskeag  Mfg.  Co.  v.  Trainer 
(1879)  101  U.  S.  51,  25  L.  Ed.  993. 

The  mere  use  by  defendants  of  their 
own  firm  initials,  **B.  &  S.,"  upon  ar- 
ticles sold  by  them,  is  not  an  infringe- 
ment of  a  registered  trade-mark  for 
the  two  letters,  "S.  B.,"  arranged  In 
that  order.  Burt  v.  Smith  (1895)  71 
Fed.  161,  17  C.  C.  A.  573. 

Where  one  adopted  and  used  various 
letters  of  the  alphabet  to  designate  the 
grade  and  quality  of  his  crash,  and  such 
letters  did  not  tend  in  any  manner  to 
designate  ownership,  they  could  not  be 
made  the  subject  of  trade-mark.  Ste- 
vens Linen  Works  v.  William  &  John 
Don  &  Co.  (1904)  127  Fed.  950,  62  C. 
C.  A.  582,  affirming  judgment  (C.  C. 
1903)  121  Fed.  171. 

Letters,  alone  or  in  combination  with 
name  of  manufacturer,  used  as  a  trade- 
mark for  10  years  prior  to  this  act,  may 
be  registered  as  a  valid  trade-mark. 
Planten  v.  Gedney  (1915)  224  Fed. 
882,  140  O.  0.  A.  68,  reversing  decree 
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(D.  C.  1915)  221  Fed.  281,  and  decree 
amended  (G.  G.  A.  1915)  228  Fed.  338. 

A  device,  bearing  the  names  of  the 
proprietors  of  a  patent  medicine,  the 
name  of  the  medicine,  the  proprietors' 
place  of  business,  the  names  of  various 
diseases,  etc.,  and  consisting  chiefly  of 
a  letter  of  the  alphabet,  nine  times  re- 
peated, arranged  in  three  vertical  col- 
umns, separated  by  lines  or  bars,  so  as 
to  form  three  groups  of  three  B's  each, 
this  letter  being  the  initial  of  the  three 
words  forming  the  name  of  the  medi- 
cine, generic  words  belonging  to  the 
science,  the  whole  so  printed  on  the 
wrapper  that,  when  it  is  placed  around 
the  package  of  the  goods,  each  of  the 
three  sides  will  present  to  view  one  of 
these  combinations  of  B's,  is  a  label 
which  the  court  will  protect  against  in- 
fringement by  other  parties.  Foster  v. 
Blood  Balm  Go.  (1887)  77  Ga,  216,  3  S. 
B.  284. 

The  speciflcation  of  the  trade-mark, 
as  filed  by  T.,  was  that  it  consisted  of 
•the  letters  'O.  F.  G.,*  and  is  used  with 
or  without  the  words,  llandmade  Sour- 
Mash  Whisky.  E.  H.  T.,  Jr.,  Distil- 
ler.'" That  filed  by  S.,  T.'s  grantee, 
was  "O.  F.  G.,  *  *  *  in  connection 
with  the  words,  'Handmade  SSur-Mash 
Whisky.  B.  H.  T^  Jr.,  Distiller,'  "  but 
stated  that  some  of  these  words  might 
be  omitted  or  transposed,  "the  essential 
feature  •  •  •  consisting  of  the  let- 
ters 'O.  F.  G.'"  The  specification  of 
trade-mark,  as  filed  by  the  E.  EL  T.,  Jr., 
Go.,  S.'s  grantee,  was  substantially  the 
same  as  that  filed  by  S.  Held,  that  the 
symbol  "O.  F.  G."  alone  constituted  the 
trade-mark  of  the  company.  George  T. 
Stagg  Go.  V.  Taylor  (1894)  95  Ky. 
651, 27  S.  W.  247. 

A  manufacturer  of  tickings  who  had 
been  accustomed  to  designate  quality 
by  the  letters  "A.  G.  A."  and  "A.  G." 
was  not  entitied  to  enjoin  another  man- 
ufacturer of  tickings  from  designating 
the  quality  of  his  product  with  the 
same  letters,  but  was  entitied  to  enjoin 
the  use  in  connection  therewith  of  a 
trade-mark  similar  to  that  of  the  com- 
plaining manufacturer.  Ajnoskeag  Mfg. 
Co.  V.  Spear  (1849)  4  N.  Y.  Super.  Gt. 
(2  Sandf.)  599. 

The  use  of  the  leters  "I.  X.  L.,"  hav- 
ing been  used  by  many  manufacturers 
to  denote  their  wares,  cannot  now  b4» 
appropriated  as  an  arbitrary  mark, 
lichtenstein  v.  Mellis  (1880)  8  Or.  464, 
34  Am.  Rep.  592. 

16.  Fietltioua  or  fanciful  names  In 
gtneral.— The  inventor  of  a  game,  by 
giving  it  a  distinct  name,  and  selling  it 
under  such  name,  may  obtain  a  trade- 
mark in  the  name,  though  he  never 
copyrighted  or  patented  the  game.  H. 
B.  Ghaflfee  Mfg.  Go.  v.  Selchow  (1905) 
135  Fed.  1021,  68  G.  G.  A.  668,  affirm- 
ing judgment  (G.  G.  1904)  131  Fed. 
543. 

An  author  cannot  acquire  a  right  to 
the  protection  of  his  writings  under  an 


assumed  name  as  a  trade-name  or 
trade-mark,  and  no  pseudonym;  how- 
ever ingenious,  novel,  or  quaint,  can 
give  one  any  more  rights  than  he 
would  have  under  his  own  name,  oft  de- 
feat the  policy  of  the  law  that  the  lub- 
lication  of  literary  matter  without  f  ro- 
tection  by  copyright  has  dedicated  such 
matter  to  the  public.  The  "Mark 
Twain"  Gase  (G.  G.  1883)  14  Fed.  'ft8. 

One  cannot  fashion  a  word  not  the|:e- 
tofore  existing,  and,  by  using  it  as  a 
trade-mark  or  trade-name,  exclude  the 
use  by  another  of  an  existing  word  in 
its  meaning  suitably  adapted  to  the  na- 
ture of  the  article  to  be  sold,  where 
the  meaning  of  such  word  is  quite  dis- 
tinct from  the  meaning  suggested  by 
the  artificial  word.  Potter  Drug  & 
Ghemical  Gorp.  v.  Pasfield  Soap  Go. 
(G.  G.  1900)  102  Fed.  490,  decree  af- 
firmed (1901)  106  Fed.  914,  46  G.  G. 
A.  40. 

A  fanciful  name  for  an  article  of 
merchandise  may  constitute  a  valid 
trade-mark.  Lambert  Pharmacal  Go.  v. 
KaUsh  Pharmacy  (D.  G.  1911)  219 
Fed.  323. 

That  a  trade-mark  bears  a  fictitious 
name  as  the  name  of  the  manufacturer 
of  the  article  does  not  affect  the  own- 
er's right  to  protection,  where  it  is  not 
used  with  any  fraudulent  intent,  and 
does  not  in  fact  deceive  the  public. 
Dale  V.  Smithson  (N.  Y.  1861)  12  Abb. 
Prac  237. 

17. Speolflo    nameSiP— The    name 

"Hunyadi,"  being  purely  arbitrary  and 
fanciful,  as  applied  to  medicinal  wa- 
ters, is  the  proper  subject  of  a  trade- 
mark. Saxlehner  v.  Eisner  &  Mendel- 
son  Go.  (1900)  21  Sup.  Gt.  7,  179  U. 
S.  19,  45  L.  Ed.  60,  reversing  decree 
(1899)  91  Fed.  536,  33  G.  G.  A.  291. 

"No-To-Bac"  is  an  arbitrary  term, 
which  may  be  appropriated  as  a  trade- 
mark for  a  medicine  designed  to  cure 
the  tobacco  habit.  Sterling  Remedy 
Co.  V.  Eureka  Ghemical  &  Manufactur- 
ing Co.  (1897)  80  Fed.  105,  25  G.  G. 
A.  314. 

The  name  **Hygeia"  is  used  as  a 
noun,  and  it  may  lawfully  be  appropri- 
ated as  a  trade-mark  or  trade-name  to 
identify  distilled  water  of  a  particular 
manufacturer.  Consolidated  Ice  Go.  v. 
Hygeia  DistiUed  Water  Go.  (1907)  151 
Fed.  10,  80  G.  C.  A.  506,  afl^rming  de- 
cree Hygeia  Distilled  Water  Go.  v. 
GonsoUdated  Ice  Go.  (G.  G.  1906)  144 
Fed.  139. 

The  word  "Ruberoid"  cannot  be  ap- 
propriated as  a  trade-mark  for  a  roof- 
ing which  is  in  the  nature  of  soft,  flex- 
ible rubber;  such  word  not  being  a 
fanciful,  arbitrary  term,  but  merely  a 
misspelling  of  "rubberoid,"  which  is  a 
common  descriptive  term,  the  use  of 
which  belongs  to  the  public.  Trinidad 
Asphalt  Mfg.  Go.  v.  Standard  Paint 
Go.  (1908)  163  Fed.  977,  90  G.  G.  A. 
195,  decree  affirmed  Standard  Paint  Go. 
V.  Trinidad  Asphalt  Mfg.  Go.  (1911)  31 
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Sup.  Ct  456,  220  U.  S.  446,  55  L.  BML 
586. 

The  term  "Yankee,"  applied  as  the 
name  or  label  upon  Boap,  held  to  be  a 
yalM  trade-mark.  Williams  y.  Adams 
(Cf  C.  1879)  Fed.  Cas.  No.  17.711. 

The  word  "anti-washboard,"  as  ap- 
plied to  a  manufacture  of  soap,  is  sug- 
gestive rather  than  descriptive,  and 
m^y  be  lawfully  claimed  as  a  trade- 
mark. O'Rourke  v.  Central  City  Soap 
Co.  (O.  C.  1885)  26  Fed.  576. 

The  word  "Valvoline,"  compounded 
and  used  on  packages  of  lubricating 
oils  by  plaintiffs,  may  be  registered  as 
a  trade- mark,  and  the  use  thereof  by 
defendant  in  the  same  manner  will  be 
enjoined,  though  defendant  uses  his 
own  name  in  connection  with  the  word. 
Leonard  v.  White's  Golden  Lubricator 
Co.  (C.  C.  1889)  38  Fed.  922. 

The  words  "Cough  Cherries,"  as  ap- 
plied to  a  confection,  are  sufficiently 
arbitrary  and  fanciful  to  be  appropri- 
ated as  a  trade -mark.  Stoughton  t. 
Woodard  (C.  C.  1889)  39  Fed.  902. 

The  word  "Celluloid,"  being  a  new 
and  arbitrary  word  coined  by  plaintiff, 
and  applied  to  goods  of  its  manufac- 
ture, is  a  valid  trade-mark,  in  the  use 
of  which  plaintiff  is  entitled  to  be  pro- 
tected, though  the  term  has  become  so 
generally  known  as  to  have  been  adopt- 
ed by  the  public  as  the  common  appel- 
lative of  the  article  to  which  it  is  ap- 
plied. Celluloid  Mfg.  Co.  v.  Read  (C. 
C.  1891)  47  Fed.  712. 

The  words  "BMbre  Chamois,"  used  to 
designate  a  fabric  used  as  interlining 
for  dresses,  constitute  a  valid  trade- 
mark. American  Fibre  Chamois  Co.  v. 
De  Lee  (C.  C.  1895)  67  Fed.  329. 

The  word  "Club,"  as  applied  to  a 
brand  of  cocktails,  is  an  application  of 
a  common  word  to  a  commercial  article 
in  an  arbitrary  or  fanciful  sense  to  in- 
dicate origin  or  ownership,  and  is  con- 
sequently appropriate  as  a  trade-mark. 
Heublein  v.  Adams  (C.  C.  1903)  125 
Fed.  782. 

The  name  "Pepto-Mangan,"  as  ap- 
plied to  a  medicinal  preparation,  is  ap- 
parently arbitrary  and  fanciful,  rather 
than  merely  descriptive,  and  may  be 
assumed  to  be  one  which  may  be  law- 
fully appropriated  as  a  trade -mark. 
M.  J.  Breitenbach  Co.  v.  Spangenberg 
(C.  C.  1904)   131  Fed.  160. 

The  word  "radium"  is  not  descriptive 
as  applied  to  silk,  and  its  exclusive  use 
as  a  trade -mark  on  pieces  of  taffeta 
silk  having  a  special  soft  finish,  and  its 
registry  as  a  trade-mark  for  "silk 
dress  goods  in  the  piece,"  gives  the 
proprietor  the  right  to  protection 
against  its  use  by  another.  Eiseman 
V.  Schiffer  (C.  C.  1907)  157  Fed.  473. 

The  trade-name  "Virgin  Leaf"  was 
not  synonymous  with  "Virginia  Leaf," 
nor  descriptive  of  the  tobacco  used,  but 
was  an  arbitrary,  fanciful  name  intend- 
ed to  denote  the  purity  of  the  tobacco, 
and  was  therefore  a  vaUd  trade-name. 
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American  Tobacco  Co.  t.  JPoIacsek  (C. 
C.  1909)  170  Fed.  117. 

The  word  "Metropolitan,"  used  on 
boxes  of  chocolates  and  bonbons,  ia  an 
arbitrary  and  fanciful  word,  and  con- 
stitutes a  valid  trade-mark,  which  is 
infringed  by  its  use  by  another,  in  con- 
nection with  other  words  giving  the 
packages  a  similar  appearance,  in  the 
same  city  and  vicinity,  where  it  has  be- 
come identified  by  long  use  with  the 
goods  of  the  first  user.  Reymer  & 
Bros.  V.  Huyler's  (C.  C.  1911)  190 
Fed.  83. 

The  word  "Abricotine,"  as  applied  to 
a  cordial,  is  not  descriptive,  but  a  coin- 
ed word,  and  a  proper  subject  of  trade- 
mark. Garnier  ▼.  Rossman  (D.  C. 
1912)  195  Fed.  175. 

The  word  "Bestyette"  is  sufficiently 
distinctive  to  constitute  a  valid  trade- 
mark for  waterproof  capes  and  cloaks, 
but  is  not  infringed  by  the  use  of  the 
word  "Veribest"  by  defendant  on  sim- 
ilar garments.  New  York  Mackintosh 
Co.  V.  Flam  (D.  C.  1912)  198  Fed. 
571. 

The  registered  trade-mark  "Roof 
Leak,"  used  in  connection  with  roof 
paint,  was  valid.  Elliott  Varnish  Co. 
V.  Sears,  Roebuck  &  Co.  (D.  C.  1915) 
221  Fed.  797. 

"Cyclops"  is  a  word  in  which  the 
right  of  exclusive  user  for  trade  pur- 
poses may  be  created.  Hainque  v.  Cy- 
clops Iron  Works  (1902)  68  P.  1014, 
136  Cal.  351. 

The  words  "Insurance  Oil"  may  be 
properly  the  subject  of  a  legal  trade- 
mark. Insurance  Oil  Tank  Co.  v.  Scott 
(1881)  33  La.  Ann.  946,  39  Am.  Rep. 
286. 

"Eureka,"  as  an  arbitrary  or  fancy 
word,  was  available  to  one  first  adopt- 
ing it  for  exclusive  use  as  a  trade- 
mark. Eureka  Fire  Hose  Co.  v.  Eu- 
reka Rubber  Mfg.  Co.  (1906)  71  A. 
1134,  71  N.  J.  Eq.  300,  affirming  de- 
cree (1905)  60  A.  561,  69  N.  J.  Bq. 
159. 

"Pride"  is  a  good  trade-mark  for  ci- 
gars, and  its  use  by  others  than  the 
original  user  will  be  restrained,  al- 
though accompanied  by  distinctive  la- 
bels. Hier  v.  Abrahams  (1880)  82  N. 
Y.  519,  37  Am.  Rep.  589. 

One  may  appropriate  the  name  "Al- 
derney,"  as  a  trade-mark  in  connec- 
tion with  the  manufacture  of  oleomar- 
garine. Lauferty  v.  Wheeler  (N.  Y. 
1882)  11  Daly,  194,  63  How.  Prac.  488. 

Plaintiffs  invented  certain  puzzles  or 
games  to  which  they  gave  the  names 
"sliced  animals,"  "sliced  birds,"  and 
"sliced  objects."  Held,  that  these 
names  were  arbitrary  fanciful  names 
and  the  proper  subject  of  a  trade- mark. 
Selchow  V.  Baker  (N.  Y.  1882)  64  How. 
Prac.  212. 

The  word  "Sweet"  as  prefixed  to 
"Caporal,"  in  naming  cigarettes,  can- 
not be  claimed  as  a  trade-mark.  Hom- 
bostel  V.  Kinney  (1885)  52  N.  T.  Super. 
Ct.  (20  Jones  &  S.)  41. 
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The  words '"Nickel-In/'  for  a  brand 
of  cigars,  being  original,  arbitrary,  and 
fandfnl,  and  not  descriptiye,  are  en- 
titled to  the  protection  given  to  trade* 
marks.  Schendel  y.  Silver  (1892)  63 
Hun,  330,  18  N.  Y.  8upp.  1,  judgment 
affirmed  (1893)  139  N.  Y.  644,  35  N.  B. 
206,  and  following  Selchow  v.  Baker 
(1883)  83  N.  Y.  59,  45  Am.  Rep.  169. 

"Bromo- Caffeine,"  a  term  not  in  gen- 
eral nse  when  plaintiff  applied  it,  and 
not  descriptive  of  the  articles  used  to 
make  the  medicine  designated  by  it.  Is  a 
valid  trade-mark.  Keasbey  v.  Brook- 
lyn Chemical  Works  (1894)  142  N.  Y. 
467,  37  N.  E.  476,  40  Am.  St.  Rep.  623, 
reversed  (18d3)  67  Hun,  648,  21  N. 
Y.  Supp.  696. 

The  word  "Matzoon/'  as  applied  to 
fermented  mUk,  may  be  deemed  a  fanci- 
ful designation  thereof,  although  an  ar- 
ticle of  a  similar  nature,  but  different 
consistency,  has  been  used  in  the  ex- 
treme East  under  the  name  "Madzoon" 
or  "Maadzoon."  Dr.  Dadirrian  &  Sons 
Co.  V.  Hauenstein  (1902)  74  N.  Y.  S. 
709.  37  Misc.  Rep.  23. 

The  word  "Monitor,"  aa  applied  to 
steam  boiler  injectors,  in  no  sense  de- 
scribed the  patented  article  nor  the 
patentee,  but  was  an  arbitrary,  fanciful 
word,  and  plaintiff  was  entitled  to  be 
protected  in  its  use,  besides  which  its 
nse  by  defendant  tended  to  deceive  the 
public,  so  that  injunction  against  such 
nse  of  the  word  was  proper.  Nathan 
Hfg.  Co.  V.  H.  A.  Rogera  Co.  (1909) 
114  N.  Y.  S.  1033,  130  App.  Div.  512. 

The  word  "Idthogen,"  having  been 
coined  to  represent  and  describe  a  par- 
ticular artificial  stone  used  for  paving, 
is  a  valid  trade-mark.  Wehn  v.  ELrause 
(Pa.  1878)  5  Wkly.  Notes  Cas.  272. 

18.  Goographioal  names  in  general^-* 

Geographical  terms  and  words  descrip- 
tive of  the  character,  quality,  or  places 
of  manufacture  or  of  sale  of  articles 
cannot  be  monopolized  as  trade-marks. 
Shaver  v.  Heller  &  Merz  Co.  (1901)  108 
Fed.  821,  48  C.  C.  A.  48,  65  L.  R.  A. 
878  (affirming  decree  Heller  &  Merz 
Co  V.  Shaver  [C.  C.  1900]  102  Fed. 
882);  Weyman  v.  Soderberg  (C.  0. 
1901)  108  Fed.  63. 

When  properly  descriptive,  the  use  of 
geographical  words  in  a  business  name 
will  not  be  enjoined,  in  the  absence  of 
estoppel  or  actual  fraud,  or  misleading 
of  the  pubUc  Michigan  Savings  Bank 
V.  Dime  Savings  Bank  (Mich.  1910)  127 
N.  W.  364,  17  Detroit  Leg.  N.  526; 
A.  J.  Reach  Co.  v.  Simmons  Hardware 
Co.  (Mo.  App.  1911)  135  S.  W.  503. 

No  one  can  apply  the  name  of  a  dis- 
trict of  country  to  a  well-known  ar- 
ticle of  commerce,  and  obtain  thereby 
such  exclusive  right  as  to  prevent  oth- 
ers dealing  in  similar  articles  from  the 
district,  from  truthfully  using  the  same 
designation.  Delaware  &  H.  Canal  Co. 
V.  Clark  (1871)  80  U.  S.  (13  Wall.) 
311,  20  li.  Ed.  581. 

The  enhancement  of  the  reputation  of 


coal  from  a  certain  field  by  the  care- 
ful inspection  and  grading  thereof  by 
the  selling  agents,  who  sell  it  under  the 
name  of  the  place  where  it  is  mined, 
gives  them  no  exclusive  right  to  such 
name  as  a  trade-mark.  Castner  v. 
Coffman  (1900)  20  Sup.  Ct.  842,  178  U. 
S.  168,  44  L.  Ed.  1021,  affirming  decree 
Coffman  v.  Castner  (1898)  87  Fed.  457, 
31  C.  C.  A.  55. 

It  seems  that  if  a  manufacturer,  pro- 
ducer, or  dealer  furnishes  goods  of  such 
excellent  quality,  and  builds  up  so  ex- 
tensive a  trade,  that  his  trade-name  be- 
comes a  distinctive  appellation  of  the 
locality  where  his  business  is  pursued, 
he  is  not  thereby  prevented  from  hav- 
ini?  a  trade-mark  right  in  the  name. 
Atwater  v.  Castner  (1898)  88  Fed. 
642,  82  C.  C.  A.  77,  rehearing  denied 
(1898)  90  Fed.  828,  32  C.  C.  A.  602. 

There  can  be  no  trade-mark  in  one's 
name,  or  in  a  geographical  name,  or 
in  a  name  descriptive  of  quality,  and 
neither  can  be  used  for  the  purpose  of 
perpetrating  fraud  affecting  the  pub- 
lic Sterling  Remedy  Co.  v.  Spermine 
Medical  Co.  (1901)  112  Fed.  1000,  50 
C.  C.  A.  657. 

Geographical  terms,  and  words  in 
common  use  to  designate  a  locality,  a 
country,  or  a  section  of  a  country,  can- 
not be  monopolized  as  trade-marks. 
Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co. 
(1903)  122  Fed.  796,  59  C.  C.  A.  54, 
affirming  decree  Allan  B.  Wrisley  Co. 
V.  Same  (C.  C.  1900)  104  Fed.  548. 

A  trade-mark  cannot  exist  in  the 
name  of  the  dty  in  which  a  thing  is 
made,  for  any  one  is  at  liberty  to  go  to 
the  city  and  manufacture,  and  falsely 
designating  the  article  made  as  coming 
from  that  city  is  a-  fraud  only.  New 
York  &  R.  Cement  Co.  v.  Coplay  Ce- 
ment Co.  (C.  C.  1891)  45  Fed.  212, 
denying  rehearing  (1890)  44  Fed.  277. 

A  right  may  be  acquired  to  use  a 
geographical  name  as  a  trade -name  in 
connection  with  mineral  springs  by  per- 
sons who  own  all  of  such  springs,  and 
the  use  of  such  name  by  others  who 
obtain  their  waters  elsewhere  will  be 
enjoined.  La  Bopubliaue  Frnncaise  v. 
Schultz  (C.  C.  1893)  57  Fed.  37. 

The  false  use  of  a  geographical  name 
will  not  be  allowed,  when  it  is  so  us- 
ed to  promote  unfair  competition  and 
to  induce  the  sale  of  spurious  goods. 
Collinsplatt  v.  Finlayson  (C.  C.  1898) 
88  Fed.  693. 

One  cannot,  by  adoption  of  a  pure- 
ly geographical  name,  which  carries 
with  it  the  nature  or  quality  of  a  na- 
tural product  there  yielded,  exclude  oth- 
ers from  truthfully  describing  or  em- 
ploying terms  indicative  of  such  na- 
ture or  quality.  John  T.  Dyer  Quarry 
Co.  V.  Schuylkill  Stone  Co.  (C.  C.  1911) 
185  Fed.  557. 

A  geographical  name,  though  avail- 
able to  a  merchant  as  a  trade-mark, 
cannot  be  protected  from  infringement 
by  others,  unless  it  has  acquired  a  sec- 
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ondary  meaning.  Perkins  y.  Apollo 
Bros.  (D.  C.  1912)  1»7  Fed.  476. 

A  geographical  name,  by  long-contin- 
ued use  on  the  goods  as  a  trade-mark 
conveys  to  the  public  at  once  the  origin 
of  the  product,  and  gives  to  the  goods 
a  significant  designation  forbidden  by 
the  statute;  and  such  a  name  there- 
fore cannot  be  registered  as  a  techni- 
cal trade-mark.  Kentucky  Distilleries 
&  Warehouse  Co.  v.  Old  Lexington  Club 
Distilling  Co.  (1008)  31  App.  D.  0. 
223. 

The  fact  that  a  mark  is  geographi- 
cal and  descriptive  does  not  preclude 
its  registration  under  the  ten-year 
clause  of  this  section.  Tim  &  Co.  v. 
Cluett,  Peabody  &  Co.  (1914)  42  App. 
D.  C.  212. 

When  a  man  manufactures  his  goods 
at  a  particular  place,  he  may  use  the 
name  of  that  place,  in  combination  with 
other  words,  as  a  trade-mark,  and  no 
other  person  will  be  permitted  to  use 
the  name  of  the  same  place  upon  goods 
manufactured  by  him  at  another  and 
different  place.  El  Modelo  Cigar  Mfg. 
Co.  V.  Gato  (1889)  25  Fla.  886,  7 
South.  23,  23  Am.  St.  Rep.  537,  6  h. 
R.  A.  823. 

Geographical  names!,  in  connection 
with  other  words,  may  sometimes  ac- 
quire a  secondary  signification,  indica- 
tive of  the  name  of  the  producer  or 
character  of  the  product.  Rome  Ma- 
chine &  Foundry  Co.  v.  Davis  Foundry 
&  Machine  Works  (Ga.  1910)  68  S.  E. 
800. 

One  may  be  protected  in  the  use  of 
a  geographical  name,  if  it  is  so  em- 
ployed in  connection  with  other  words 
of  designation  as  to  particularly  identify 
a  tradesman  or  his  business.  Dyment 
V.  Lewis  (1909)  123  N.  W.  244,  144 
Iowa,  509. 

Plaintiff  began  business  under  the 
name  of  the  "Robe  &  Tanning  Com- 
pany" at  a  suburb  of  Sioux  City. 
Shortiy  afterwards  orders  and  consign- 
ments began  coming  to  him  addressed 
"Sioux  City  Robe  &  Tanning  Company," 
and  continued  to  do  so.  He  employ- 
ed both  names.  His  business  extended 
over  several  states  and  was  transact- 
ed by  correspondence.  He  built  up  a 
lucrative  trade  under  the  name  "Sioux 
City  Robe  &  Tanning  Company." 
Held,  that  equity  would  restrain  an- 
other from  engaging  in  the  same  busi- 
pesB  in  the  same  place  under  the  same 
name.    Id. 

A  geographical  name,  as  applied  to  a 
manufactured  article,  may  acquire  a 
secondary  meaning,  and  thus  become 
a  valid  trade-mark;  but  such  a  right 
will  not  be  declared  or  protected,  un- 
less clearly  shown.  Metcalfe  v.  Brand 
(1887)  86  Ky.  331,  5  S.  W.  773,  9  Ky. 
Law  Rep.  801,  9  Am.  St.  Rep.  282. 

Where  it  is  uncertain  whether  a 
geographical  word  is  used  as  an  ad- 
dress or  as  the  name  of  a  manufac- 
tured article,  and  it  is  uncertain  which, 
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of  two,  first  used  it  in  tlfe  last-named 
way,  neither  party  can  appropriate  the 
word  to  his  exclusive  use  as  a  trade- 
mark. Id. 

The  name  of  a  place  may  be  selected 
as  a  trade-mark,  and  the  natural  prod- 
uct of  a  spring  may  be  the  subject  of 
the  protection  afforded  by  it.  Park- 
land Hills  Blue  Lick  Water  Co.  v. 
Hawkins  (1894)  95  Ky.  502,  26  S.  W. 
389,  16  Ey.  Law  Rep.  210,  44  Am.  St. 
Rep.  254. 

Where  one  used  in  advertising  a  geo- 
graphical name  indicative  of  the  lo- 
cality of  his  mine,  preceded  by  numer- 
als, and  thereby  established  a  reputa- 
tion for  a  particular  quality  of  sand, 
a  rival  may  not  adopt  a  similar  trade 
designation,  but  may  use  the  geograph- 
ical name  and  designate  the  different 
grades  by  some  other  method  than  nu- 
merals. Newport  Sand  Bank  Co.  v. 
Monarch  Sand  Mining  Co.  (1911)  137  S. 
W.  784,  144  Ky.  7,  34  L.  R.  A.  (N.  S.) 
1040. 

A  geographical  name  may  acquire  a 
secondary  meaning  as  the  designation 
of  a  particular  class  of  articles  or  the 
product  of  a  particular  manufacturer, 
and  thus  become  entitled  to  protection 
against  infringement  as  a  trade-mark,  or 
serve  as  the  basis  of  a  proceeding  to 
prevent  unfair  competition.  W.  R. 
Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe 
Co.  (1905)  62  A.  499,  100  Me.  461, 
4  L.  R.  A.  (N.  S.)  960. 

A  trade-mark  cannot  be  a  mere  desig- 
nation of  the  name  of  a  place.  Smith 
V.  Walker  (1885)  57  Mich.  456,  22  N. 
W.  267,  24  N.  W.  830,  26  N.  W.  783. 

No  one  can  acquire  the  exclusive 
right  to  use  the  name  of  the  place 
where  his  business  is  located.  Rod- 
seth  V.  Northwestern  Marble  Works 
(1915)  152  N.  W.  885,  129  Minn.  472. 

A  hotel  proprietor  may  acquire  a 
right  to  the  exclusive  use  of  the  name 
of  a  place  in  conjunction  with  the  word 
"Inn"  for  the  name  of  his  hotel.  Busch 
V.  Gross  (N.  J.  Ch.  1906)  64  A.  754. 

Manufacturers  at  a  certain  village, 
the  i^ame  of  which  has  been  used  by 
them  exclusively  as  a  trade -mark  for  a 
number  of  years,  have  a  property  in 
the  name  of  a  trade-mark  as  against 
newcomers  at  the  same  place  manu- 
facturing a  similar  commodity.  New- 
man V.  Alvord  (N.  Y.  1867)  49  Barb. 
588,  affirmed  (1872)  51  N.  Y.  189,  10 
Am.  Rep.  588. 

As  a  general  rule  the  use  by  another 
of  geographical  names  will  not  be  en- 
joined; but  where  the  intention  in  the 
adoption  of  the  descriptive  word  is 
to  intrench  upon  the  previous  use  and 
popularity  of  another's  trade-mark,  the 
rule  will  not  be  applied.  Lea  v.  Wolff 
(N.  Y.  1873)  1  Thomp.  &  C.  626; 
Same  v.  Wolf  (N.  Y.  1873)  46  How. 
Prac.  157,  15  Abb.  Prac.  (N.  S.)  1. 
CONTRA,  see  Lea  v.  Wolf  (N.  Y. 
1872)  13  Abb.  Prac.   (N.  S.)  389. 

The  name  of  a  place  or  country  may 
not  be  exclusively  appropriated  for  a 
trade-mark    against    one    offering    for 
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sale  a  similar  product  or  ware  of  the 
same  place  or  country.  It  is  only  good 
against  one  using  it  for  a  product  or 
ware  not  of  such  place  or  country.  If 
it  be  used  arbitrarily  or  fancifully,  it 
is  only  good  against  one  using  it  in  the 
same  way,  and  not  against  one  using 
it  truthfully,  namely,  bi  its  actual  mean- 
ing. Clinton  Metallic  Paint  Co.  y.  New 
York  MetalHc  Paint  Co.  (1898)  50  N. 
y.  S.  437,  28  Misc.  Rep.  66. 

Where  the  chief  ingredient  of  a  man- 
ufactured article  derives  its  principal 
Talue  in  the  market  from  the  fact  that 
it  is  the  product  of  a  particular  local- 
ity, the  use  of  the  name  of  such  locality 
as  a  part  of  the  selling  name  of  the 
article  will  not  be  enjoined.  Gabriel  ▼. 
Sicilian  Asphalt  Pay.  Co.  (1898)  52 
N.  Y.  S.  722,  23  Misc.  Rep.  534,  af- 
firmed (1899)  56  N.  Y.  S.  30,  44  App. 
Div.  633. 

When  a  geographical  name  is  not  used 
to  denote  location,  but  in  a  fictitious 
sense  to  indicate  ownership,  it  may  be 
a  good  trade-mark.  Drake  Medicine 
Co.  ▼.  Glessner  (1903)  67  N.  E.  722, 
68  Ohio  St  837. 

Use  of  the  name  of  a  town  as  a  trade- 
mark, after  long  use  of  the  same  by 
an  older  company  in  the  same  business, 
is  not  actionable,  though  used  with  ma- 
licious motiyes.  Glendon  Iron  Co.  y. 
Uhler  (1874)  75  Pa.  (25  P.  F.  Smith) 
467,  15  Am.  Rep.  599. 

No  ezclusiye  use  in  a  geographical 
name  as  a  trade- mark  can  be  acquired. 
Pocono  Pines  Assembly  y.  Miller  (1910) 
77  A.  1094,  229  Pa.  33. 

A  manufacturer  has  no  such  right  of 
property  in  the  name  of  the  town  in 
which  its  factory  is  carried  on  as  to 
entitle  it  to  restrain  another  manufac- 
turer in  the  same  place  from  using  the 
name  of  the  town  to  designate  the  lo- 
cation of  his  factory.  Telephone  Mfg. 
Co.  y.  Sumter  Tel.  Mfg.  Co.  (1902)  41 
S.  E.  322,  63  S.  C.  313. 

A  geographical  name  cannot  be  used 
ezdusiyely  as  a  trade-mark.  Western 
Grocer  Co.  y.  Caf^arelli  Bros.  (Tez. 
Ciy.  App.  1908)  108  S.  W.  413. 
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19.  —  Speeiflo  names^— The  name 
Chartreuse"  is  not  a  place  name,  but 
a  French  term  denoting  a  Carthusian 
monastery,  and  is  a  proper  subject  of 
appropriation  as  a  trade-mark.  Baglin 
y.  Cusenier  Co.  (1911)  81  Sup.  Ct.  669, 
671,  221  U.  S.  580,  55  L.  Bd.  863,  re- 
yersing  decree  (1908)  164  Fed.  25, 
90  C.  C.  A.  499,  which  modified  (C.  C. 
1907)  156  Fed.  1016. 

Where  the  word  "Waltham"  had  been 
originally  used  by  plaintiff  in  a  mere 
geographical  sense,  but  had  by  long  use 
come  to  haye  a  secondary  meaning  as 
a  designation  of  plaintiff's  watches,  an- 
other person  would  be  enjoined  against 
using  the  words  "Waltham,"  or  "Wal- 
tham,  Mass.,"  upon  plates  of  its  watch- 
es, without  some  statement  distinguish- 
ing them  from  watches  made  by  plain- 
tiff. American  Waltham  Watch  Co.  y. 
Sandman   {C  0.  1899)   96  Fed.  830; 


American  Waltham  Watch  Co.  y.  Unit- 
ed States  Watch  Co.  (1899)  53  N.  E. 
141,  173  Mass.  85,  43  L.  R.  A.  826,  73 
Am.  St.  Rep.  263. 

"Columbia,"  being  a  geographical 
name,  cannot  be  appropriated  as  an  ez- 
clusiye trade-mark.  Columbia  Mill  Co. 
y.  Alcorn  (1893)  150  U.  S.  460,  14 
Sup.  Ct  151,  37  li.  Ed.  1144. 

The  use  of  the  name  "Pocahontas 
Coal"  by  the  selling  agents  for  the  own- 
ers of  coal  mined  at  or  near  a  town 
called  Pocahontas  will  not  create  an  ez- 
clusiye right  to  the  use  of  the  name 
for  all  the  coal  from  that  field,  or  de- 
priye  the  mine  owners  of  the  right  to 
use  the  same  name.  Castner  y.  Coff- 
man  (1900)  20  Sup.  Ct.  842,  843,  178 
U.  S.  168,  44  li.  Ed.  1021,  affirming  de- 
cree Coffman  y..  Castner  (1898)  87  Fed. 
457,  31  C.  C.  A.  55. 

The  geographical  name  "Elgin"  can- 
not be  registered  as  a  lawful  trade- 
mark, so  as  to  giye  the  Elgin  Watch 
Company  an  ezclusiye  right  to  its  use 
as  the  name  of  watches  manufactured 
by  it  in  that  place,  although  the  sec- 
ondary meaning  acquired  may  be  suffi- 
cient to  entitle  the  Elgin  Company  to 
protection  against  use  of  the  word  in 
such  a  way  as  to  constitute  a  fraud. 
Elgin  Nat.  Watch  Co.  y.  Illinois  Watch- 
Case  Co.  (1901)  21  Sup.  Ct.  270,  179 
U.  S.  665,  45  L.  Ed.  365,  affirming  de- 
cree Illinois  Watch-Case  Co.  y.  Elgin 
Nat  Watch  Co.  (1899)  94  Fed.  667,  35 
C.  C.  A.  237,  which  reversed  (C.  C. 
1898)  89  Fed.  487. 

The  ezclusiye  right  to  use  the  word 
"Vichy"  to  designate  waters  of  the 
springs  of  a  commune  in  France  of 
that  name  belongs  to  the  owner  of  such 
springs  as  against  every  one  whose  wa- 
ters are  not  drawn  therefrom,  or,  at 
least,  from  the  same  hydrographical 
region,  which  may  be  called  generally 
the  basin  of  Vichy.  La  Republlque 
Francaise  v.  Saratoga  Vichy  Spring  Co. 
(1903)  24  Sup.  Ct  145,  191  U.  S.  427, 
48  L.  Ed.  247,  affirming  decree  La  Re- 
publlque y.  Saratoga  Vichy  Springs  Co. 
(1901)  107  Fed.  459,  46  C.  C.  A.  418, 
65  L.  R.  A.  830. 

A  geographical  name,  as  the  name 
"Green  Mountain  Grapes,"  applied  to 
grapes  and  grapevines,  the  product  of 
a  stock  originally  obtained  from  the 
Green  Mountains,  cannot  be  appropri- 
ated as  a  trade-mark.  Hoyt  y.  J.  T. 
Lovett  Co.  (1895)  71  Fed.  173,  17 
C.  C.  A.  652,  31  L.  R.  A.  44,  following 
Delaware  &  H.  Canal  Co.  y.  Clark 
(1871)  13  Wall.  311,  20  L.  Ed.  581, 
and  Columbia  Mill  Co.  v.  Alcorn  (1893) 
14  Sup.  Ct  151,  150  U.  S.  460,  37  L. 
Ed.  1144. 

The  word  "Angostura,"  adopted  in 
1830  as  a  name  for  bitters  then  man- 
ufactured in  Angostura,  Venezuela,  and 
continuously  used  since,  and  by  which 
name  the  bitters  have  become  widely 
known  over  the  world,  and  which  was 
registered  as  a  trade-mark  in  the  Unit- 
ed  States  in  1881,  is  a  valid   trade- 
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mark.  A.  Bauer  &  Oo.  T.  Siegert 
(1903)  120  Fed.  81,  56  C.  O.  A.  487. 

The  tenn  **The  American  Girl,"  used 
to  designate  women's  shoes,  is  a  geo- 
graphical and  descriptive,  rather  than 
an  arbitrary  and  fanciful,  name,  and  is 
not  the  subject  of  a  valid  trade-mark. 
Wolf  Bros.  &  Co.  V.  Hamilton-Brown 
Shoe  Co.  (1908)  166  Fed.  413,  91  C.  C. 
A.  363,  writ  of  certiorari  denied 
(1909)  29  Sup.  Ot  696,  214  U.  S.  514, 
53  L.  Ed.   1063. 

Under  this  section,  the  word  "Nubia," 
as  applied  to  cigarettes,  held  not  capa- 
ble of  registration  as  a  trade-mark,  and 
not  subject  to  exclusive  appropriation 
by  any  one  as  such.  Apollo  Bros.  v. 
Perkins  (1013)  207  Fed.  530,  125  C.  C. 
A.  192,  reversing  judgment  (D.  C.  1912) 
197  Fed.  476. 

The  words  "J.  C.  Frese  &  Co.,  Hop- 
fensack,  6,  Hamburg,*'  in  an  oval,  held 
a  valid  trade-mark  for  a  medical  prep- 
aration known  as  "Hamburg  Tea." 
Frese  v.  Bachof  (C.  C.  1876)  Fed.  Cas. 
No.  5,109. 

"Montserrat"  being  the  name  of  an 
island  from  which  both  parties  import 
lime  juice,  complainants,  in  the  absence 
of  fraud,  are  not  entitled  to  the  exclu- 
sive use  of  the  word,  although  their  ar- 
ticle may  have  acquired  a  high  reputa- 
tion for  purity  and  strength,  while  that 
of  defendant  may  be  of  an  inferior 
quality.  Evans  v.  Von  Laer  (C.  0. 
1887)  32  Fed.  153. 

A  manufacturer,  who  has  for  many 
years  used  as  a  trade-mark  the  geo- 
graphical terms  "Lamoille"  and  "Wil- 
loughby  Lake,"  will  be  protected  in  their 
use  as  against  one  who  does  not  carry 
on  business  in  the  districts  so  desig- 
nated. A.  F.  Pike  Mfg.  Co.  v.  Cleve- 
land Stone  Co.  (C.  C.  1888)  35  Fed. 
896. 

The  fact  that  Carlsbad  is  a  geograph- 
ical name  does  not  prevent  the  city 
from  having  an  exclusive  right  to  the 
use  thereof  in  connection  with  springs 
owned  by  it,  which  have  this  same 
name,  and  give  it  to  their  products. 
City  of  Carlsbad  v.  Kutnow  (C.  0. 
1895)  68  Fed.  794. 

The  name  "Vichy,"  as  applied  to  min- 
eral waters,  is  a  geographical  name,  not 
a  trade-mark  or  trade-name  in  a  legal 
sense,  and  a  suit  against  a  defendant 
for  applying  the  name  to  artificial  wa- 
ters can  only  be  maintained  on  the 
theory  of  unfair  competition.  La  Re- 
publique  Francaise  v.  Schultz  (1899) 
94  Fed.  500;  Same  v.  Saratoga  Vichy 
Spring  Co.   (C.  C.  1900)  99  Fed.  733. 

Complainant  used  the  name  "Copen- 
hagen" as  a  trade-mark,  not  to  denote 
that  the  article  sold  was  imported,  but 
adopted  to  secure  Scandinavian  cus- 
tomers. Defendants  bought  for  the 
purpose  of  sale  several  jars  labeled 
"Kjobenhavn  Snus,"  to  indicate  that  it 
was  imported,  so  as  to  likewise  secure 
Scandinavian  trade.  Otherwise  the  jars 
and  labels,  and  the  smell,  taste,  appear- 
ance, and  quality  of  the  article  did  not 
resemble  those  of  complainant     Held, 
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that  no  right  to  a  geographical  name  as 
a  trade-mark  proper  could  be  acquired, 
but  that,  conceding  that  complainant 
had  acquired  such  a  right  to  use  the 
word  "Copenhagen,"  there  was  no  in- 
fringement thereof,  and  no  intent  to 
unfairly  compete  with  him,  and  his  bill 
for  injunction  should  be  dismissed. 
Weyman  v.  Soderberg  (C.  O.  1901)  108 
Fed.  63. 

The  word  "French  Tissue,"  as  ap- 
plied to  a  thin  paper  dressing  for  corns, 
originating  in  France,  cannot  be  appro- 
priated as  a  trade-mark;  the  first  be- 
ing broadly  geographical,  and  the  second 
descriptive  of  the  texture  of  the  paper. 
Draper  v.  Skerrett  (C.  C.  1902)  116 
Fed.  206. 

The  name  "La  Carolina,"  as  a  trade- 
mark for  cigars,  is  not  invalid  as  either 
the  name  of  an  individual  or  a  geo- 
graphical name,  and  is  infringed  by  the 
name  of  "La  Coralina,"  used  also  for 
cigars.  Havana  Commercial  Co.  v. 
Nichols  (C.  C.  1907)  155  Fed.  302. 

The  "American  Wine  Company"  can- 
not be  exclusively  appropriated  as  a 
trade-mark  or  trade-name,  as  it  is 
broadly  geopraphioal.  American  Wine 
Co.  v,  Kohlman  (C.  C.  1907)  158  Fed. 
830. 

The  word  "Java,"  though  geograph- 
ical, having  acquired  a  secondary 
meaning  by  its  use  in  connection  with 
face  powders,  was  entitled  to  protection 
as  used  in  the  phrase  "Poudre  de  Riz 
de  Java,"  indicating  a  Variety  of  per- 
fumed face  powder.  '  Wertheimer  v. 
Batcheller  Importing  Co.  (0.  C.  1911) 
185  Fed.  850. 

The  term  "Oriental"  is  a  geographical 
term,  and  a  mark  consisting  of  the 
words  "Oriental  Cream,"  associated 
with  an  eagle  holding  a  scroll  in  its 
beak,"  is  therefore  prohibited  from 
registration  by  this  section.  In  re  Hop- 
kins (1907)  29  App.  D.  C.  118. 

Under  the  provisions  of  this  section, 
not  only  is  a  name  indicating  a  partic- 
ular place  prohibited,  but  also  a  name 
applying  to  a  particular  section  of  the 
globe,  composed  of  a  number  of  coun- 
tries. The  word  "Orient"  is  a  geo- 
graphical name,  and  as  such  cannot 
properly  be  registered  as  a  trade-mark. 
In  re  Crescent  Typewriter  Supply  Co. 
(1908)  30  App.  D.  C.  324. 

The  contention  by  the  applicant  for 
the  registration  of  a  trade-mark  con- 
sisting of  a  wreath  Inclosing  the  combi- 
nation of  the  letters  "ORflENT"  that  the 
word  used  is  not  the  word  "Orient,"  but 
a  mere  arbitrary  combination  of  let- 
ters, is  untenable  where  his  original 
specification  stated  that  "the  trade- 
mark consisted  of  the  word  'Orient'  in- 
closed in  a  wreath,  the  letters  E  and  I 
of  the  word  'Orient'  being  printed  as 
a  monogram,"  and  was  amended  on  the 
suggestion  of  the  Patent  Office  that 
the  word  "Orient"  was  a  geographical 
term.    Id. 

"Tabasco"  is  a  geographical  name, 
and  hence  not  reglsterable  as  a  trade- 
mark as  applied  to  pepper  sauce  by  the 
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Tendor  of  such  goods.  Mcllhenny  y. 
New  Iberia  Extracts  of  Tabasco  Pep- 
per Co.  (1910^  34  App.  D.  O.  430. 

The  word  ^'Orange"  and  the  words 
"Orange  Grove*'  are  geographical,  and 
are  not  subject  to  registration  as  tech- 
nical trade- marks.  H.  Becker  &  Oo. 
T.  C.  A.  GambriU  Mfg.  Co.  (1912)  88 
App.  D.  C.  535. 

The  word  "Quaker  City"  is  not  reg- 
isterable  as  a  trade-mark  because  it  is 
of  such  geographical  signification  as  to 
bring  it  within  the  prohibition  of  the 
provisions  of  this  section.  Quaker  City 
Flour  Mills  Co.  v.  Quaker  Oats  Co. 
(1915)  43  App.  D.  C.  260. 

Under  Civ.  Code  Cal.  §  991,  the  name 
"Los  Angeles  Van,  Truck  &  Storage 
Company,"  could  not  be  the  subject  of 
exclusive  trade-mark,  since  it  referred 
to  the  place  where  the  business  was 
carried  on.  Dunston  v.  Los  Angeles 
Van  &  Storage  Co.  (Cal.  1913)  131  Pac 
115. 

Complaint  to  prevent  the  sale  of  but- 
ter as  "Santa  Ana  Butter"  is  demur- 
rable as  showing  that  Santa  Ana  was  a 
city  in  which  butter  in  some  quantity 
was  produced,  and  hence  that  the  words 
**Santa  Ana  Butter"  were  descriptive 
of  the  place  of  manufacture  and  could 
not  be  appropriated  as  a  trade -mark 
under  Civ.  Code  Cal.  f  991.  Los  Ange- 
les Creamery  Co.  v.  J.  R.  Newberry  Co. 
(CaL  1913)  132  Pac  289. 

The  custom  of  one  manufacturer  to 
brand  or  stencil  under  his  name  on  his 
plows  "Moline,  111.,"  gives  him  no  ex- 
clusive right  to  use  those  words.  Can- 
dee  V.  Beere  (1870)  54  HL  439,  6  Am. 
Bep.  125. 

The  Elgin  Butter  Company  cannot,  by 
using  with  its  name  the  words  "Pro- 
prietor of  the  Elgin  Creamery,"  ac- 
quire such  a  property  in  the  words  "El- 
gin," "Butter,"  and  "Creamery"  that  it 
can  enjoin  another  from  using  such 
words,  if  the  latter  actually  deals  In 
butter  manufactured  at  Elgin,  and  has 
not  used  the  words  fraudulently.  Elgin 
Butter  Co.  ▼.  Elgin  Creamery  Co. 
(1895)  155  lU.  127,  40  N.  E.  616,  af- 
firming (1893)  51  IlL  App.  231. 

A  manufacturer  or  vendor  could 
acquire  no  exclusive  right  to  use  the 
words  "Boston  Wafers"  as  a  trade- 
mark. O.  A.  Briggs  Co.  V.  National 
Wafer  Co.  (1913)  102  N.  B.  87,  215 
Mass.  100. 

Plaintiff,  a  manufacturer  at  Lawton, 
Mich.,  was  not  entitled  at  common  law 
to  a  trade-mark  in  the  name  "The  Law- 
ton  Mill,"  it  appearing  that  such  name 
was  used  indiscriminately  to  designate 
mills  made  kt  Lawton.  Smith  v.  Walk- 
er (1885)  57  Mich.  456,  22  N.  W.  267, 
24  N.  W.  830,  26  N.  W.  783. 

Plaintiff  was  not  entitled  to  the  ex- 
clusive use  of  the  words  "Owl  Creek 
Coal"  as  a  trade-name  for  coal  mined 
in  a  district  known  as  the  Owl  Creek 
coal  field,  in  which  there  is  competitive 
mining.  Esselstyn  v.  Holmes  (1911) 
114  P.  118,  42  Mont  507. 

There  can  be  no  exclusive  right  to 
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the  use  of  the  word  "London**  as  a 
trade-name.  Bosenthal  v.  Blatt  (N.  J. 
Ch.  1912)  88  A.  887. 

The  words  '.*Maryland  Club,"  being 
the  name  of  an  institution  and  not  a 
place,  the  rule  excluding  the  use  of  geo- 
graphical names  as  trade-marks  is  not 
appUcable.  Cahn  v.  Gottschalk  (1888) 
2  N.  Y.  Supp.  13,  14  Daly,  542. 

One  who  imports  from  the  duchy  of 
Brunswick  a  material  known  as  "As- 
phalt Mastic,"  and  sells  the  same  as 
"Brunswick  Asphalt,"  stamped  "Vor- 
wohle-Brunswick,"  and  "Brunswick,  G. 
&  S.  Germany,"  cannot  prevent  anoth- 
er, using  asphalt  coming  from  the  same 
place,  from  selling  it  as  "Brunswick 
Rock  Asphalt."  Gabriel  v.  SicUian  As- 
phalt Pav.  Co.  (1899)  56  N.  Y.  S.  30,  44 
App.  Div.  633,  affirming  judgment 
(1898)  52  N.  Y.  8.  722,  23  Misc.  Rep. 
534. 

Under  ten-year  proviso  of  this  section, 
the  geographical  name  "Italian,"  used 
for  a  trade-mark  for  more  than  ten 
years  before  the  passage  of  the  act, 
held  entitled  to  registration  and  pro- 
tection. Julius  Kayser  &  Co.  v.  Italian 
Silk  Underwear  Co.  (1914)  146  N.  Y.  S. 
22,  160  App.  Div.  607. 

The  word  "Oneida,"  as  part  of  the 
registered  trade-name  "Oneida  Com- 
munity," held  entitled  to  protection. 
Oneida  Community  v.  Oneida  Game 
Trap  Co.  (1915)  154  N.  Y.  S.  391,  af- 
firming judgment  (1914)  150  N.  Y.  S. 
918. 

Where  a  corporation  adopted  the 
trade-mark  "Glendon"  on  their  iron,  and 
the  locality  of  their  furnaces  was  after- 
wards made  a  borough  by  the  name  of 
"Glendon,"  a  second  company  there  lo- 
cated could  lawfully  use  the  same  mark. 
Glendon  Iron  Co.  v.  Uhler  (1874)  75 
Pa.  (25  P.  F.  Smith)  467,  15  Am.  Rep. 
699. 

Where  a  large  tract  of  land,  on  which 
there  are  many  coal  mines,  owned  and 
operated  by  different  persons,  has  been 
known  and  recognized  for  many  ^ears 
as  the  "Sonman  Survey,"  and  a  village, 
post  office,  telegraph  office,  and  railroad 
station  thereon  are  named  "Sonman," 
and  the  coal  from  the  mines  is  shipped 
and  known  as  "Sonman  Coal,*'  that 
name  cannot  be  applied  exclusively  to 
the  coal  mined  on  the  tract  by  one  op- 
erator as  a  trade-name.  Appeal  of 
Laughman  (1889)  128  Pa.  1, 18  Atl.  415, 
24  Wkly.  Notes  Cas.  465,  5  L.  R.  A. 
599. 

Where  several  were  engaged  sepa- 
rately, in  mining  and  shipping  coal  from 
a  large  tract  known  as  "Sonman,"  one 
of  them  could  not  enjoin  a  stranger 
from  selling  as  "Sonman  Coal"  coal  not 
mined  on  that  tract.  Appeal  of  Laugh- 
man  (Pa.  1889)  2  Monag.  653. 

20.  Names  of  persons,  firms,  or  cor- 
porations.—Infringement  as  dependent 
on  right  to  use  of  name,  see  notes  un- 
der §  9501,  post 

Marks  which,  like  ordinary  surnames, 
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are  not  subject  of  exclusive  appropria- 
tion as  a  common-law  trade-mark,  can 
be  registered  as  trade-marks  under  this 
section,  when  in  actual  and  exclusive 
use  for  ten  years  next  preceding  the 
possage  of  the  act.  Thaddeus  Davids 
Co.  V.  Davids  (1914)  34  Sup.  Gt  648, 
233  U.  S.  461,  58  L.  Ed.  1046,  reversing 
decree  (1912)  192  Fed.  915, 114  C.  0.  A. 
355. 

Where  a  firm  has  for  many  years  used 
the  name  of  its  predecessors  in  con- 
nection with  its  goods,  such  name,  even 
if  it  could  not  be  used  as  a  trade-mark, 
is  to  be  treated  as  a  descriptive  term,  to 
the  benefit  of  which  they  are  entitled. 
Garrett  v.  T.  H.  Garrett  &  Co.  (1896) 
78  Fed.  472,  24  C.  C.  A.  173. 

On  the  expiration  of  the  copyright 
on  the  name  "Webster,"  used  in  con- 
nection with  dictionaries,  the  name  be- 
came publio  (property;  though  sued 
name  as  applied  to  the  dictionary  pub- 
lished by  the  owner  of  the  copyright 
had  acquired  a  secondary  meaning,  in- 
dicating a  particular  book  published  and 
sold  by  such  owner.  G.  &  C.  Merriam 
Co.  V.  Ogilvie  (1908)  159  Fed.  638,  88 
C.  C.  A.  596,  16  L.  R.  A-  (N.  S.)  549, 
14  Ann.  Cas.  796,  modifying  decree  Ogil- 
vie &  G.  &  C.  Merriam  Co.  (C.  C.  1907) 
149  Fed.  858,  and  writ  of  certiorari  de- 
nied (1908)  28  Sup.  Ct.  761,  209  U.  S. 
551,  52  li.  Ed.  922. 

The  registration  of  a  personal  name 
had  no  validity  as  a  registered  trade- 
mark under  Act  1881,  c.  138.  Thad- 
deus Davids  Co.  v.  Davids  (1910)  178 
Fed.  801,  102  C.  C.  A.  249. 

A  corporation  may  adopt  an  individu- 
al surname  as  a  trade-mark  and  is  en- 
titled to  protection  in  its  use,  except  as 
against  persons  of  that  name  who  have 
the  right  to  use  it  in  their  own  business. 
National  Distilling  Co.  v.  Century  Liq- 
uor &  Cigar  Co.  (1910)  183  Fed.  206, 
105  C.  C.  A.  638. 

Stockholders  and  officers  of  a  corpo- 
ration who  do  not  even  own  a  control- 
ling interest  therein  cannot  confer  on  it 
the  right  to  use  their  surname  as  a 
trade-mark  as  against  another  dealer 
which  has  used  the  name  as  a  trade- 
mark for  many  years.    Id. 

Right  to  use  one's  own  name  as  de- 
scriptive of  his  goods  cannot  be  taken 
from  him,  bebause  it  would  incidentally 
injure  a  predecessor  in  business  ol  the 
same  name.  Walter  Baker  &  Co.  v. 
Gray  (1911)  192  Fed.  921,  113  C.  C. 
A.  117,  writ  of  certiorari  denied  (1912) 
32  Sup.  Ct.  528,  223  U.  S.  732,  56  L. 
Ed.  634. 

A  personal  name  is  not  subject  to  ex- 
clusive appropriation  as  a  trade -mark, 
even  though  registered  as  such.  Borden 
Ice  Cpsam  Co.  v.  Borden's  Condensed 
Milk  Co.  (1912)  201  Fed.  510,  121  C. 
O.  A.  200,  reversing  order  Borden's 
Condensed  Milk  Co.  v.  Borden  Ice 
Cream  Co.  (D.  C.  1912)  194  Fed.  554. 

A  corporation  may  acquire  a  property 
right  in  the  use  of  a  name,  other  than 
its  original  corporate  name,  as  a  trade- 
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mark,  or  as  incidental  to  the  good  will 
of  a  business,  as  well  as  an  individual. 
Goodyear  Rubber  Co.  v.  Goodyear's 
Rubber  Mfg.  Co.  (C.  C.  1884)  21  Fed. 
276,  decree  reversed  Goodyear's  Rub- 
ber Mfg.  Co.  v.  Goodyear  Rubber  Co. 
(1888)  9  Sup.  Ct  166.  128  U.  S.  508, 
82  L.  Ed.  535. 

No  manufacturer  will  be  permitted  to 
stamp  upon  or  attach  to  his  goods  the 
name  of  another  manufacturer.  Good- 
year Rubber  Co.  v.  Day  (C.  C.  1884) 
22  Fed.  44. 

Plaintiff,  having  been  a  member  of  a 
firm  which  prepared  an  article  beating  a 
trade-mark,  and  having  purchased  its 
business,  may  properly  state  on  his  la- 
bels that  the  article  is  prepared  by  such 
firm.  Jennings  v.  Johnson  (C.  C.  1889) 
37  Fed.  364. 

The  name  "Coal  Oil  Johnny's  Pe- 
troleum Soap,"  as  applied  to  a  soap  to 
distinguish  it  from  others,  may  con- 
stitute a  valid  trade-mark.  Petrolia 
Mfg.  Co.  V.  Bell  &  Bogart  Soap  Co.  (C. 
C.  1899)  97  Fed.  781. 

Giving  the  name  "Remington"  to  a 
corporation  engaged  in  making  type- 
writers by  two  persons  of  that  name, 
descendants  of  the  original  manufactur- 
ers, who  had  sold  the  right  to  use  the 
name  as  applied  to  typewriters  to  plain- 
tiff, such  persons  not  being  manufac- 
turers of  typewriters,  nor  having  their 
own  names  put  on  the  machines,  was 
not  a  legitimate  ^se  of  their  natural 
right  to  use  their  name  in  their  own 
business  to  the  injury  of  the  plaintiff. 
Wyckoff  V.  Howe  Scale  Co.  of  1886  (C. 
C.  1901)  110  Fed.  520,  reversed  Wyck- 
off, Seamans  &  Benedict  v.  Same  (1903) 
122  Fed.  348,  58  C.  C.  A.  510,  and  Howe 
Scale  Co.  v.  Wyckoff,  Seamans  &  Ben- 
edict (1905)  25  Sup.  Ct.  609,  198  U.  S. 
118,  49  L.  Ed.  972. 

Where  a  family  name  has  become  a 
trade -mark  applied  to  a  manufactured 
article,  descendants  of  the  original  man- 
ufacturer are  entitled  to  use  such  fami- 
ly name  only  in  connection  with  some 
distinguishing  name  or  initial  where  the 
use  of  the  surname  alone  would  create 
unfair  competition  in  trade.  Von  Fa- 
ber  V.  Faber  (C.  C.  1903)  124  Fed.  603, 
decree  reversed  Von  Faber-Castell  v. 
Same  (1905)  139  Fed.  257,  71  C.  C.  A. 
383,  writ  of  certiorari  denied  (1905) 
26  Sup.  Ct.  750,  199  U.  S.  609,  50  L. 
Ed.  331. 

Name  of  person  of  fame  and  distinc- 
tion, other  than  the  merchant  putting 
the  commodity  on  the  market,  held 
properly  adopted  as  a  trade-mark. 
Lambert  Pharmacal  Co.  v.  Kalish  Phar- 
macy (D.  C.  1911)  219  Fed.  323. 

Under  this  section  an  ordinary  fami- 
ly surname  is  not  subject  to  appropria- 
tion as  a  lawful  trade-mark.  In  re  A. 
G.  Spalding  &  Bros.  (1906)  27  App.  D. 
C.  314. 

The  word  "Hoff"  and  the  words  'Tjeo- 
pold  Hoff's,"  when  applied  to  malt  ex- 
tracts manufactured  by  different  con- 
cerns, are  so  nearly  similar  as  to  create 
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confusion  in  trade,  and  neither  is  reg- 
isterable.  In  re  Hoff  (1909)  33  App. 
D.  O.  233. 

The  surname  "Oliver,"  displayed  as  an 
acrostic  symbol  and  surmounted  by  the 
Christian  name  "Wm.  J./'  does  not 
present  the  name  in  such  a  "particular 
or  distinctive  manner,"  within  the  mean- 
ing of  this  section,  as  to  entitle  it  to 
registration.  Oliver  Chilled  Plow 
Works  V.  Wm.  J.  Oliver  Mfg.  Co.  (1913) 

40  App.  D.  C.  125. 

A  man's  name  is  his  own  property, 
and  he  has  the  same  right  to  its  use 
and  enjoyment  as  he  has  to  that  of  any 
other  species  of  property ;  and  the  same 
rule  applies  to  a  corporation.  Ashes- 
tone  Co.  V.  Philip  Carey  Mfg.  Co.  (1914) 

41  App.  D.  C.  507. 

The  name  of  a  manufacturer  or  sell- 
er of  an  article  may  be  used  as  a  trade- 
mark. Burke  v.  Cassin  (1873)  45  Cal. 
467,  13  Am.  Rep.  204. 

The  name  of  the  maker  of  a  medicine 
and  other  device  in  the  form  and  con- 
tents of  a  label  and  wrapper,  used  to 
denote  that  the  goods  are  made  by  him, 
is  a  proper  trade- mark.  Spieker  v. 
Lash  (1894)  102  Cal.  38.  36  Pac.  362. 

A  contention  that  "Nolan,"  being  a 
family  name,  could  not  be  used  as  a 
trade-name,  so  as  to  exclude  its  use  by 
another  of  the  same  name,  cannot  be 
sustained,  where  such  trade- name  was 
used  by  defendant  as  "W.  H.  Nolan  & 
Co.,  Successor  to  Nolan  Bros.,  10-12 
Sutter  Street,"  and  all  the  name  ex- 
cept the  "Nolan  Bros."  was  in  incon- 
spicuous characters,  only  visible  for  a 
short  distance,  so  as  to  deceive  the 
public  into  believing  that  it  was  com- 
plainant's place  of  business.  Nolan 
Bros,  Shoe  Co.  v.  Nolan  (1900)  63  P. 
480,  131  CaL  271,  63  L.  R.  A.  384,  82 
Am.  St  Rep.  346. 

"Rogers  Brothers"  having  long  been 
used  in  connection  with  a  business  by 
persons  of  that  name,  and  plaintiffs 
having  contracted  to  make  goods  under 
Rogers*  supervision,  which  goods  were 
stamped,  "1847,  Rogers  Bros.  A.  1.," 
which  stamp  differed  somewhat  from 
any  stamp  previously  used,  petition- 
ers acquired  a  lawful  right  to  the  use 
of  such  name  as  a  part  of  their  trade- 
mark. Merriden  Britannia  Co.  v.  Par- 
ker (1872)  39  Conn.  450,  12  Am.  Rep. 
401. 

One  cannot  acquire  the  right  of  a 
trade-mark  in  the  use  of  his  own  name 
to  the  exclusion  of  another  person  by 
the  same  name,  and  whose  place  of 
business  is  in  the  same  place.  £11 
Modelo  Cigar  Mfg.  Co.  v.  Gato  (1889) 
25  Fla.  886,  7  South.  23,  23  Am.  St 
Rep.  537,  6  L.  R.  A.  823. 

A  corporation  may,  by  user,  acquire  a 
right  to  a  trade-name  other  than  its 
corporate  name  in  connection  with 
goods  manufactured  and  sold  by  it,  and 
as  descriptive  of  them;  but  such  name 
is  not  a  corporate  name.  Rome  Ma- 
chine &  Foundry  Co.  y.  Davis  Foundry 


&  Machine  Works  (Ga.  1910)  68  S.  E. 
800. 

One  may  have  a  right  in  his  own 
name  as  a  trade-mark  as  against  one  of 
a  different  name,  but  cannot  have  such 
right  as  against  a  person  of  the  same 
name,  unless  the  latter  uses  a  form  of 
stamp  or  label  so  like  that  used  by  the 
former  as  to  represent  that  his  goods 
are  of  the  former's  manufacture.  Gil- 
man  V.  Hunnewell  (1877)  122  Mass. 
139. 

When  a  medicinal  preparation,  not 
patented,  has  come  to  be  known  by  the 
name  of  the  original  compounder,  an- 
other person  engaging  in  the  manufac- 
ture cannot  appropriate  the  name  to 
his  exclusive  use  as  a  proprietary  trade- 
mark or  trade-name.  Watkins  v.  Lan- 
don  (1893)  52  Minn.  389,  54  N.  W.  193, 
19  li.  R.  A.  236,  88  Am.  St  Rep.  560. 

A  medical  preparation  may  be  used 
and  manufactured  by  any  one  who  law- 
fully and  in  good  faith  acquires  knowl- 
edge of  its  composition,  and  that  such 
preparation  has  become  popularly 
known  by  the  name  of  a  certain  person 
gives  no  exclusive  right  to  any  one  to 
appropriate  the  name  as  a  trade- mark. 
J.  R.  Watkins  Medical  Co.  v.  Sands 
(1901)  86  N.  W.  340,  83  Minn.  326. 

The  name  "Br.  Morse's  Indian  Root 
Pills,"  used  as  a  name  for  a  proprietary 
medicine,  constitutes  a  proper  trade- 
mark. Comstock  V.  White  (N.  Y.  1860) 
18  How.  Prac.  421,  10  Abb.  Prac.  264. 

No  one  can  make  a  trade-mark  of  his 
own  name  and  thus  debar  others,  hav- 
ing the  same  name,  from  using  it  in 
their  business.  Wolfe  v.  Burke  (N.  Y. 
1873)  7  Lans.  151;  Meneely  v.  Menee- 
ly  (1875)  62  N.  Y.  427,  20  Am.  Rep. 
489,  affirming  (1874)  1  Hun,  367,  8 
Thomp.  &  C.  540. 

"Benedictine"  is  a  valid  trade-mark 
for  liquor  invented  by  and  made  from 
a  recipe  of  the  Benedictine  monks, 
though  used  by  an  assignee  of  the  orig- 
inal proprietor,  whose  name  is  employ- 
ed in  the  labels,  without  disclosing  the 
change  of  the  proprietorship.  Soci6t6 
Anonyibe  de  la  Distillerie  de  la  Bene- 
dictine V.  Micalovitch  (1887)  10  Ohio 
Dec.  95,  18  Wkly.  Law  Bui.  362. 

The  name  "Dr.  Drake's  German 
Croup  Remedy,"  so  called  because  the 
manufacturer  obtained  the  formula 
from  a  German  physician  named  Drake, 
is  a  good  trade-mark.  Drake  Medicine 
Co.  V.  Glessner  (1903)  67  N.  B.  722, 
68  Ohio  St.  337. 

The  name  of  an  inventor,  dlt^coverer, 
or  manufacturer,  may  be  employed  as 
part  of  a  trade-mark.  The  words  "Dr. 
J.  M.  Lindsey's  Improved  Blood  Search- 
er" are  entitled  to  protection  as  a 
legitimate  trade-mark.  Fulton  v.  Sel- 
lers (Pa.  1867)  4  Brews t  42. 

Every  man  is  entitled  to  use  his  own 
name  in  his  business,  provided  it  does 
not  work  a  deception  on  the  public  or 
operate  to  the  user's  advantage  over 
another.     But  if  the  intent  is  to  gain 
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such  advantage,  or  the  effect  ia  to  de- 
ceive buyers,  the  use  of  the  name  will 
be  enjoined.  Wm.  Rogers  Mfg.  Co.  v. 
Rogers  Mfg.  Go.  (Pa.  1883)  40  Leg. 
Int.  294. 

One  by  the  name  of  "Hoyt,"  engaged 
in  the  manufacture  and  sale  of  cologne, 
is  not  entitled  to  the  exclusive  use  of 
the  word  "Hoyt*s"  as  his  trade-mark 
as  against  another  person,  also  manu- 
facturing cologne,  of  the  same  name. 
Hoyt  V.  Hoyt  (1886)  43  Leg.  Int  151, 
2  Pa.  Co.  Ct.  R.  152. 

M.,  having  a  Recipe  (not  discovered 
or  invented  by  himself,  or  protected  by 
a  patent)  for  the  cure  of  rheumatism 
and  other  diseases,  permitted  various 
members  of  his  family  to  manufac- 
ture the  article,  and  sell  it  with  a  cer- 
tain label  attached  (furnished  by  M.). 
Each  one  so  engaged  appeared  to  have 
had,  by  mutual  agreement,  some  par- 
ticular route  or  routes  to  which  his 
sales  were  confined.  After  M.'s  death, 
his  widow  continued  for  some  years  to 
manufacture  the  liniment,  and  then  sold 
the  material  and  paraphernalia  of  her 
business  to  plaintiff,  one  of  M.'s  sons. 
Held,  that  plaintiff  had  no  exclusive 
right  to  manufacture  said  liniment,  or 
to  the  use  of  said  label  or  the  name 
"Marshall"  as  descriptive  of  the  article 
sold.  Marshall  v.  Pinkham  (1881)  52 
Wis.  572,  9  N.  W.  615,  38  Am.  Rep. 
756. 

The  proper  name  of  the  manufactur- 
er cannot  be  made  a  trade-mark,  so  as 
to  prevent  any  other  manufacturer  of 
the  same  name  from  affixing  such  name 
to  a  similar  article  made  and  sold  by 
him,  where  no  unfair  means  are  used 
to  mislead  purchasers.    Id. 

21.  Names  of  books  or  other  publi- 
oatlons^— The  publication  of  a  series  of 
stories  entitied  "Old  Sleuth  Library," 
and  purporting  to  relate  the  adventures 
of  a  detective  called  "Old  Sleuth,"  does 
not  entitle  the  publisher  to  an  exclu- 
sive right  to  the  use  of  the  word 
"Sleuth"  in  the  titles  of  stories  about 
detectives.  Munro  v.  Tousey  (1891) 
129  N.  Y.  38,  29  N.  B.  9.  CONTRA, 
see  Munro  v.  Beadle  (1890)  55  Hun, 
312,  8  N.  Y.  Supp.  414,  reversing  judg- 
ment (1888)  2  N.  Y.  Supp.  314. 

22.  Marks  or  names  of  piacos  of  busi- 
ness^—Plaintiffs  and  their  predecessors 
had  conducted  a  saloon  for  35  years 
tmder  the  name  of  "The  Saratoga,"  and 
advertised  under  such  name.  Held,  it 
had  become  a  trade-name,  rather  than 
the  name  of  the  building  or  location, 
and  plaintiffs  were  entitled  to  be  pro- 
tected in  its  use  on  their  removal  to  an- 
other location.  Dewitt  v.  Matbey  (Ky. 
1896)  35  S.  W.  1113. 

If  one  who  uses  the  street  or  number 
as  a  part  of  his  trade-mark  has  the  ex- 
clusive use  of  the  buUding  indicated 
by  the  number,  he  may  use  it  as  a <  part 
of  his  trade-mark  against  persons  who 
have  no  right  to  or  interest  in  the  build- 
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ing,  but  who  use  it  in  order  to  pirate 
on  the  one  justly  entitled  to  use  it 
Glen  &  HaU  Mfg.  Co.  v.  HaU  (N.  Y. 
1871)  6  Lans.  158,  reversed  (1874)  61 
N.  Y.  226,  19  Am.  Rep.  278. 

Where  a  theater  has  long  been  known 
as  "Booth's  Theater,"  and  so  spoken  of 
in  leases,  mortgages,  etc.,  use  of  the 
name  "Booth"  will  have  become  at- 
tached to  the  theater,  and  will  be  pr*^- 
tected  as  in  the  nature  of  a  trade- 
mark. Booth  V.  Jarrett  (N.  Y.  187^ 
52  How.  Prac  169. 

23.  Marks  or  names  used  on  signs^— 

A  dentist,  from  long  use  in  his  busi- 
ness signs  and  advertisements  of  tne 
words  "Scientific  Dentistry  at  Moder- 
ate Prices,"  does  not  become  entitled 
to  the  exclusive  use  thereof.  Cady  v. 
Sch3^tz  (1895)  19  R.  I.  193,  32  Ati. 
915,  61  Am.  St  Rep.  763,  29  L.  R.  A. 
524. 

The  use  of  signs  of  the  same  size, 
shape,  and  color  as  those  used  by  com- 
plainant, the  characteristics  thereof  not 
differing  from  those  ordinarily  appear- 
ing on  business  signs  similarly  placed, 
will  not  be  enjoined.    Id. 

24.  Names    of    patented    artloles^— 

When  a  patented  article  becomes 
known  by  a  particular  name,  though  an 
arbitrary  one  invented  by  the  patentee, 
such  name  becomes  public  property  on 
the  expiration  of  the  patent;  and  no 
trade-mark  right  exists  therein,  or  can 
be  acquired  by  subsequent  use.  Cen- 
taur Co.  V.  Marshall  (C.  0.  1899)  92 
Fed.  605  (following  Same  v.  Heinsfur- 
ter  [1898]  84  Fed.  955,  28  C.  C.  A. 
581,  and  Singer  Mfg.  Co.  v.  June  Mfg. 
Co.  [1896]  16  Sup.  Ct  1002,  163  U.  S. 
169,  41  L.  Ed.  118  which  affirms  [C.  C. 
1889]  41  Fed.  208);  Singer  Mfg.  Co. 
V.  Larsen  (C.  C.  1878)  Fed.  Cas.  No. 
12,902;  Same  v.  Stanage  (C.  C.  1881) 
6  Fed.  279;  Same  v.  Riley  (C.  C. 
1882)  11  Fed.  706;  Goodyear  Rubber 
Co.  V.  Day  (C.  C.  1884)  22  Fed.  44; 
GaUy  V.  Colt's  Patent  Firearms  Mfg. 
Co.  (C.  C.  1887)  30  Fed.  118;  Whann 
V.  Whann  (1906)  41  So.  38,  116  La. 
690;  Dover  Stamping  Co.  v.  Fellows 
(1895)  163  Mass.  191,  40  N.  E.  106, 
28  L.  R.  A.  448,  47  Am.  St  Rep.  448; 
State  V.  Thierauf  (1902)  67  S.  W.  292, 
167  Mo.  429;  Same  v.  Bick  (1902)  67 
S.  W.  1101,  167  Mo.  272. 

Where,  during  the  life  of  a  monopoly 
created  by  a  patent,  a  name,  by  con- 
sent of  the  inventor,  has  become  the 
identifying  and  generic  name  of  the 
patent,  this  name  passes  to  the  public 
with  the  cessation  of  the'  monopoly 
created  by  the  patent,  and  another 
may  use  the  generic  dedication,  in  all 
forms,  with  the  fullest  liberty.  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.  (1896)  163 
U.  S.  169,  16  Sup.  Ct  1002,  41  L.  Ed. 
118,  affirming  (C.  C.  1889)  41  Fed. 
208;  Same  v.  Larsen  (C.  C.  1878) 
Fed.  Cas.  No.  12,902;  Singer  Mfg.  Co. 
y.  Stanage  (a  O.  1881)  6  Fed.  279; 
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Same  v.  Riley  (0.  0.  1882)  11  Fed. 
706;  Goodyear  Rubber  Co.  v.  Day  (0. 
C.  1884)  22  Fed.  44;  Gaily  v.  Colt's 
Patent  FirearmB  Mfg.  Co.  (C.  C.  1887) 
30  Fed.  118;  St  Louis  Stamping  Co. 
Y.  Piper  (1895)  12  Misc.  Rep.  270,  33 
N.  Y.  Supp.  443. 

When  a  patented  article  becomes 
known  by  a  particular  name,  though 
an  arbitrary  one,  such  as  "Castoria," 
such  name  becomes  public  property  on 
the  expiration  of  the  patent;  and  no 
trade-mark  right  exists  therein,  or  can 
be  acquired  by  subsequent  use.  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.  (1896)  16 
Sup.  Ct.  1002.  163  U.  S.  169,  41  L.  Ed. 
118;  Centaur  Co.  v.  Heinsfurter  (1898) 
84  Fed.  955,  28  C.  C.  A.  581 ;  Centaur 
Co.  T.  Marshall  (C.  C.  1899)  92  Fed. 
605. 

Plaintiffs  obtained  a  patent  for  an 
embossed  design  which  they  placed  on 
the  ends  of  spools  containing  their 
thread.  Held  that,  after  the  patent 
expired  and  the  design  became  common 
property,  they  were  not  entitled  to  re- 
lief against  defendants,  who  used  a 
similar  design  on  their  spools  on  the 
ground  of  their  prior  monopoly.  Coats 
Y.  Merrick  Thread  Co.  (1893)  149  U. 
8.  562,  13  Sup.  Ct.  966,  37  L.  Ed.  847, 
affirming  (C.  C.  1888)  36  Fed.  324,  1 
L.  R.  A.  616. 

The  right  to  use  the  word  "patent" 
as  part  of  the  name  of  an  article  for 
which  a  patent  has  been  obtained  ceas- 
es on  the  expiration  of  the  patent 
Holzapfel's  Compositions  Co.  v.  Raht- 
jen*8  American  Composition  Co.  (1901) 
22  Sup-  Ct  68,  183  U.  S.  1,  46  L.  Ed. 
49,  reversing  decree  (1900)  Rahtjen's 
American  Composition  Co.  v.  Holzap- 
pel's  Composition  Co.  (1900)  101  Fed. 
257,  41  C.  C.  A.  329. 

Where  a  trade -mark  antedated  a 
patent  relating  to  the  article  by  more 
than  two  years,  and  the  name,  and  not 
the  patent,  gave  value  to  the  article, 
the  expiration  of  the  patent  did  not 
terminate  the  exclusive  right  to  use 
the  trade-mark.  Batcheller  v.  Thom- 
son (1899)  93  Fed.  660,  35  C.  C.  A. 
632,  reversing  decree  (O.  0.  1898)  86 
Fed.  630. 

*'Rahtjen's  Composition"  has  since 
1869  been  sold  in  the  United  States  con- 
tmuously  by  the  authorized  agents  of 
the  original  manufacturers  or  their  Eng- 
lish licensees.  In  1873  it  was  patented 
in  England,  but  the  patent  lapsed  in 
1880  for  nonpajrment  of  dues.  In  1883 
defendant  commenced  the  manufacture 
of  the  same  paint  in  England,  using  the 
name  of  "Rahtjen's  Composition,"  and 
since  1890  has  sold  its  products  in  the 
United  States.  Held,  that  the  expira- 
tion of  the  English  patent  did  not  af- 
fect the  right  to  protection  in  this 
country  in  the  exclusive  use  of  the 
name  which  had,  since  its  introduction 
here,  constituted  the  trade-name  of 
their  product.  Rahtjen's  American 
Composition  Co.  v.  Holzappel's  Com- 
position Co.   (1900)  101  Fed.  257,  41 


O.  C.  A.  329,  decree  reversed  Holzap- 
fel's Compositions  Co.  v.  Rahtjen's 
American  Composition  Co.  (1901)  22 
Sup.  Ct.  6,  183  U.  S.  1,  46  L.  Ed.  49. 

The  patentee  of  a  new  product  gave 
it  the  generic  name  of  "Featherbone," 
by  which  name  it  became  generally 
known.  Held,  on  the  expiration  of  the 
original  patent,  the  public  had  the  right 
to  make  the  article  and  sell  it  by  the 
name  "Featherbone,"  and  that  such 
name  could  not  be  monopolized  by  the 
patentee  as  a  trade-mark  for  his  own 
manufacture.  Warren  Featherbone  Co. 
V.  American  Featherbone  Co.  (1905) 
141  Fed.  513,  72  C.  C.  A.  571. 

Where  complainant  adopted  the  name 
•^Vertical  Top"  which  it  used  during 
the  life  of  the  patent,  on  its  expiration 
the  name,  as  well  as  the  article,  be- 
came free  to  the  public,  and  complain- 
ant could  not  perpetuate  its  exclusive 
right  thereto  by  registering  it  as  a 
trade-mark.  Sternberg  Mfg.  Co.  v. 
Miller,  Du  Brul  &  Peters  Mfg.  Co. 
(1908)  161  Fed.  318,  88  C.  C.  A.  398. 

Where  the  manufacturer  of  drawers 
under  a  patent  designated  them  by  the 
name  "elastic  seam,"  by  which  name 
they  became  known  to  the  public,  such 
name  described  the  garment,  and  on 
the  expiration  of  the  patent  others  who 
thereby  acquired  the  right  to  make  the 
garment  became  also  free  to  designate 
it  by  such  name.  Rice-Stix  Dry  Goods 
Co.  V.  J.  A.  Scriven  Co.  (1908)  165 
Fed.  639,  91  C.  C.  A.  475,  writ  of  cer- 
tiorari denied  J.  A.  Scriven  Co.  v.  Rice- 
Stix  Dry  Goods  Co.  (1909)  29  Sup. 
Ct  692,  212  U.  S.  582,  53  L.  Ed.  660, 
and  appeal  dismissed  (1911)  32  Sup. 
Ct.  518,  223  U.  S.  708,  56  L.  Ed.  622. 

The  owner  of  a  patent  cannot,  by 
registering  the  name  of  the  patentee, 
acquire  the  exclusive  right  to  use  the 
same  as  a  trade-mark  for  such  article 
after  the  patent  has  expired.  Tale  & 
Towne  Mfg.  Co.  v.  Worcester  Mfg.  Co. 
(1912)  195  Fed.  528,  115  C.  C.  A.  491. 

On  the  expiration  of  a  copyright  or 
patent,  the  publisher  or  maker  has  the 
right  ^o  use  the  name  if  it  has  come  to 
be  a  word  of  apt  description,  and  by 
reason  of  its  long  and  exclusive  use  it 
has  come  to  be  indicative  of  his  prod- 
uct. G.  &  C.  Merriam  Co.  v.  Saal- 
field  (1912)  198  Fed.  369,  117  C.  C.  A. 
245,  extending  opinion  on  rehearing 
(1911)  190  Fed.  927,  111  C.  C.  A.  517. 

A  patentee  cannot  prevent  another 
manufacturer  from  using  the  drawing 
of  the  patent,  after  it  as  expired,  as 
descriptive  of  his  goods,  by  registering 
the  same  as  a  trade-mark.  Bristol  Co. 
V.  Graham  (1912)  199  Fed.  412,  117 
C.  C.  A.  644. 

Where  a  patented  article  was  desig- 
nated by  an  arbitrary  name  by  which 
it  became  known  to  the  public,  on  the 
expiration  of  the  patent  other  manu- 
facturers have  also  the  right  to  use 
the  name,  provided  they  prevent  their 
product  from  being  confused  with  that 
of  the  original  maker.    Yale  &  Towne 
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Mfg.  Co.  ▼.  Ford  (1913)  203  Fed.  707, 
122  C.  C.  A.  12,  affirming  on  appeal 
Same  v.  Restein  (D.  C.  1912)  196  Fed. 
176. 

The  word  "Ideal,"  as  applied  to  hair 
brushes  sold  in  the  United  States,  held 
not  to  have  acquired  a  generic  meaning 
referring  to  patented  brushes,  so  as  to 
prevent  its  registration  as  a  trade- 
mark as  a  specific  word.  Hughes  v. 
Alfred  H.  Smith  Co.  (1913)  209  Fed. 
37,  126  C.  C.  A.  179,  affirming  decree 
(D.  C.  1913)   205  Fed.  302. 

A  licensee  under  a  patent,  who  has 
adopted  and  used  a  distinctive  trade- 
mark, does  not  lose  his  right  to  such 
trade-mark  on  the  expiration  of  the 
patent.  Searchlight  Cras  Co.  v.  Prest- 
O-Lite  Co.  (1914)  215  Fed.  692,  131 
C.  C.  A.  626. 

Rule  that  public  may  use  generic 
name  of  patented  article  after  the  ex- 
piration of  the  patent  held  not  to  ap- 
ply to  trade-name  of  unpatented  ele- 
ment of  patented  combination  having 
no  generic  name.  Buffalo  Specialty  (3o. 
V.  Van  Cleef  (C.  C.  A.  1915)  227  Fed. 
391. 

The  words  imprinted  upon  a  patented 
article  of  manufacture  are  common 
property  from  the  date  of  the  expira- 
tion of  the  patent  Tucker  Mfg.  Co.  v. 
Boyington  (C.  C.  1875)  Fed.  Cas.  No. 
14,229;  Singer  Mfg.  Co.  v.  Larsen  (C. 
C.  1878)  Fed.  Cas.  No.  12,902;  Filley 
v.  Child  (C.  C.  1879)  Fed.  Cas.  No.  4,- 
787. 

The  words  "Fairbanks*  Patent,"  used 
by  Fairbanks  &  Co.,  held  not  a  trade- 
mark; and  another  manufacturer  will 
not  be  enjoined  from  using  such  words 
on  scales  made  in  imitation  of  Fair- 
banks' scales  after  the  patents  have  ex- 
pired. Fairbanks  v.  Jacobus  (C.  O. 
1877)  Fed.  Cas.  No.  4,608. 

A  person  not  connected  with  the  Sing- 
er Manufacturing  Company  may  make 
a  Singer  sewing  machine,  and  sell  it  by 
that  name,  after  the  patents  have  ex- 
pired, if  he  does  not  convey  an  intima- 
tion that  such  machine  was  made  by 
that  company.  Singer  Mfg.  Co.  v.  Lar- 
son (C.  C.  1878)  Fed.  Cas.  No.  12,- 
902. 

After  the  expiration  of  a  patent,  no 
manufacturer  of  the  patented  article 
can  appropriate  the  name,  or  the  prin- 
cipal part  of  the  name,  of  the  patent  as 
a  trade-mark.  Goodyear  Rubber  Co.  v. 
Day  (C.  C.  1884)  22  Fed.  44. 

Patent  issued  to  George  F.  Wey- 
mouth, for  a  hay  knife,  having  expired, 
the  owners  of  such  patent  have  no  ex- 
clusive right  to  use  the  words  "Wey- 
mouth's Patent"  as  a  trade-mark,  be- 
cause it  was  the  descriptive  name  by 
which  the  hay  knife  became  known  to 
the  public.  Hiram  Holt  Co.  y.  Wads- 
worth  (C.  C.  1889)  41  Fed.  34. 

Distinctive  labels  long  used  on  pat* 
ented  articles  do  not  become  free  to  the 
world  on  the  expiration  of  the  patent. 
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Centaur  Co.  ▼.  KUlenberger  (C.  C. 
1898)  87  Fed.  726. 

"Rahtjen's  Composition"  having  be- 
come a  well-known  article  of  commerce 
by  that  name  through  the  expired  Eng- 
lish patent,  so  that  the  name  has  be- 
come descriptive  of  the  article,  rather 
than  indicative  of  its  origin,  it  is  not 
actionable  for  another  manufacturer  to 
make  a  bid  under  specifications  calling 
for  the  article  by  that  name.  Rahtjen's 
American  Composition  Co.  v.  Holzap- 
fel's  Compositions  Co.  (C.  C.  1899)  97 
Fed.  949. 

Where  an  article  made  under  a  patent 
was  made  in  a  certain  form  and  color 
and  with  certain  ornamentation  to  dis- 
tinguish it,  the  exclusive  right  to  such 
form,  <olor,  and*  ornamentation  ceased 
with  the  expiration  of  the  patent.  Al- 
len V.  Walton  Wood  &  Metal  Co.  (C. 
C.  1910)  178  Fed.  287. 

On  the  expiration  of  a  patent,  any 
one  has  the  right  to  make  and  sell  the 
patented  article,  and  to  use  in  connec- 
tion therewith  an  arbitrary  name  by 
which  it  was  known  to  the  public,  pro- 
viding he  takes  proper  care  to  prevent 
his  own  goods  from  being  confused 
with  those  of  the  original  manufactur- 
er; and  it  is  sufficient  to  somewhat 
change  the  name  and  add  his  own 
name  and  place  of  manufacture.  Yale 
&  Towne  Mfg.  Co.  v.  Restein  (D.  C. 

1912)  196  Fed.  176. 

Where  the  owner  of  a  patent,  granted 
to  De  Long,  made  and  sold  the  patented 
article  under  the  name  "The  De  Long 
Hook  and  Eye,"  another  manufacturer 
of  the  same  article,  after  the  expira- 
tion of  the  patent,  held  to  have  the 
right  to  use  the  name  "De  Long  Hook" 
as  descriptive  of  his  product.  De  Long 
Hook  &  Eye  Co.  v.  American  Pin  Co. 
(D.  C.  1912)  200  Fed.  66. 

Trade-marks  held,  under  the  evi- 
dence, to  have  become  ihe  identifying 
marks  of  a  patented  article,  and  on  the 
expiration  of  the  patent  to  have  become 
free  to  the  use  of  other  makers  of  such 
article.  Frank  W.  Whitcher  Co.  v. 
Sneierson   (D.  O.  1913)  205  Fed.  767. 

The  name  of  a  patentee  used  as  a 
mark  or  in  advertising  to  designate 
the  patented  article  cannot  be  monop- 
olized as  a  trade-mark  after  the  expira- 
tion of  the  patent.  Yale  &  Towne 
Mfg.  Co.  V.  Worcester  Mfg.  Co.  (D.  C. 

1913)  206  Fed.  952. 

Where  the  name  "Jenkins"  became  so 
associated  with  the  patented  article 
that  it  was  the  generic  designation  of  a 
particular  class  of  valves,  plaintiff,  as 
successor  of  the  patentee,  could  not 
prevent  the  use  of  such  name  to  desig- 
nate similar  valves  manufactured  by 
others  after  the  patent  had  expired. 
Jenkins  Bros.  y.  Kelly  Sc  Jones  Co. 
(D.  C.  1914)  212  Fed.  828. 

An  opposition  to  the  registration  of 
the  word  **Monitor"  as  a  trade-mark 
for  steam  boiler  injectors  and  feeders, 
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on  the  ^onnd  that  the  word  has  been 
for  many  years  applied  to  such  injec- 
tors and  has  become  descriptive  of  a 
patented  article,  is  properly  dismissed, 
where  it  appears  that  the  applicant 
for  regristration  for  a  long  period  of 
time  has  applied  the  word  to  many 
forms  of  injectors  manufactured  by  it, 
and  has  used  the  word  to  indicate  ori- 
gin,  and  not  as  descriptive  of  any  partic- 
ular type  of  injector.  Edna  Smelting  & 
Refining  Go.  y.  Nathan  Mfg.  Go.  (1908) 
30  App.  D.  G.  487. 

Upon  the  expiration  of  a  patent,  the 
right  to  manufacture  the  article  passes 
to  the  public,  and  the  monopoly  cannot 
be  prolonged  by  claim  of  a  trade-mark 
descriptive  of  the  article.  Heaton-Pen- 
insular  Button  Fastener  Go.  v.  Inde- 
pendent Button  Fastener  Go.  (1015)  43 
App.  D.  G.  264,  267. 

The  right  of  defendants  tO'  the  ez- 
dasive  use  of  the  word  'Tabasco'*  as  a 
trade-mark  for  pepper  sauces  expired 
in  1887  with  the  patent  issued  to  their 
predecessor  in  1870.  New  Iberia  Ex- 
tract of  Tabasco  Pepper  Go.  v.  E.  Mc- 
nhenny's  Son  (1912)  61  So.  131,  132 
La.  149. 

A  word  which  might  become  a  valid 
trade-mark  when  applied  to  an  unpat- 
ented article  may  not  be  so  when  ap- 
plied to  a  patented  article.  IXover 
Stamping  Go.  v.  Fellows  (1895)  163 
Mass.  191,  40  N.  E.  105,  28  L.  R  A. 
448,  47  Am.  St.  Rep.  448. 

Where  the  words  "Marshall  perfect- 
ing engine"  were  used  merely  to  desig- 
nate an  engine  manufactured  under  a 
patent  and  not  as  a  trade-name,  the 
exclusive  right  to  the  use  of  the  words 
ceased  on  the  expiration  of  the  pat- 
ent. Marshall  Engine  Go.  v.  New  Mar- 
shall Engine  Go.  (1909)  89  N.  E.  548, 
203  Mass.  410. 

A  right  to  the  exclusive  use  in  a  par- 
ticular locality  of  a  trade-name  or  sign 
may  be  acquired.  Miskell  v.  Prokop 
(1899)  79  N.  W.  552,  58  Neb.  628. 

One  having  the  right  to  manufacture 
a  patented  article  may  use  the  patent 
name  of  the  article  without  being  tech- 
nically liable  to  an  action  for  infringe- 
ment of  the  rights  of  another  manu- 
facturer of  the  same  artide  under  the 
same     patent.     Waterman  v.  Shipman 

(1890)  55  Hun.  611,  8  N.  Y.  Supp. 
814,  judgment  reversed  (1891)  130  N. 
Y.  301,  29  N.  E.  111. 

The  use  of  a  name  to  indicate  a  pat- 
ented article  does  not  prevent  the  pat- 
entee from  asserting  that  such  name  is 
a  trade-mark.     Waterman  v.   Shipman 

(1891)  130  N.  Y.  301,  29  N.  E.  Ill, 
reversing  (1890)  55  Hun,  611,  8  N.  Y. 
Sapp.  814. 

A  word  used  as  a  generic  name  for  a 
patented  article  and  also  as  a  trade- 
mark becomes  public  property  on  the 
expiration  of  the  patent,  and  it  cannot 
thereafter  be  registered  under  General 
Business  Law  N.  Y.  (  367,  providing  for 


the  registration  of  trade-marks.  Prest- 
0-Lite  Go.  V.  Ray  (1914)  147  N.  Y.  S. 
138,  162  App.  Div.  62  (reversing  judg- 
ment [1913]  147  N.  Y.  S.  219);  Same 
V.  Brockner  (1914)  147  N.  Y.  S.  147, 
162  App.  Div.  75. 

Where  a  patented  machine  becomes 
known  and  identified  in  a  trade  by  its 
shape  and  external  appearance,  after 
the  expiration  of  the  patent  thereon, 
the  patentee  cannot  prevent  others 
from  using  the  same  shapes  or  models 
of  identification  in  machines  of  the 
same  kind  manufactured  and  sold  by 
them.    Brill  v.  Singer  Mfg.  Go.  (1884) 

41  Ohio  St  127,  52  Am.  Rep.  74. 
Where  a  trade-mark  antedated  a  pat- 
ent relating  to  the  article  to  which  the 
trade-mark  was  applied  by  about  12 
years,  the  expiration  of  the  patent  did 
not  affect  the  trade-mark.  Avenarius 
V.  Kornely  (1909)  121  N.  W.  336,  139 
Wis.  247. 

25.  Names   of  copyrighted    works^- 

After  expiration  of  copyright  to  the 
Webster  dictionaries,  the  further  use  of 
the  word  "Webster"  to  designate  dic- 
tionaries could  not  be  acquired  by  reg- 
istration as  a  trade-mark.  6.  Sc  G. 
Merriam  Go.  v.  Syndicate  Pub.  Go. 
(1915)  35  Sup.  Ct  708,  237  U.  S.  618, 
59  L.  Ed.  1148,  dismissing  appeal 
(1913)  207  Fed.  515,  126  G.  G.  A.  177. 

26.  Marks    or    names   of    places    of 

business^-ZThe  name  established  for  a 
hotel  is  a  trade- mark,  in  which  the  pro-^ 
prietor  has  a  valuable  interest,  and 
which  a  court  of  chancery  will  protect. 
Woodward  v.  Lasar  (1863)  21  GaL  448, 
82  Am.  Dec.  751. 

By  adoption  of  the  name  "Mechanics' 
Store"  for  his  place  of  business,  one 
may  acquire  a  property  right  therein 
as  a  trade-name.  Weinstock,  Lubin  & 
Co.  V.  Marks  (1895)  109  Gal.  529,  42 
Pac.  142,  30  L.  R.  A.  182,  50  Am.  St. 
Rep.  57. 

To  constitute  a  valid  trade-mark 
words  must  denote  the  goods  or  prop- 
erty or  particular  place  of  business, 
and  hence  the  words  "Mammoth  Ward- 
robe," used  to  designate  a  place  where 
a  large  amount  of  clothing  is  kept  for 
sale,  cannot  be  appropriated  as  a  trade- 
mark. Gray  v.  Koch  (1871)  2  Mich. 
N.  P.  119. 

The  phrase  "New  York  Dental 
Rooms"  may  become  a  trade-mark  to 
describe  the  place  of  business  of  a 
dentist  doing  business  in  St.  Louis. 
Sanders  v.  Utt  (1884)  16  Mo.  App.  322. 

A  person  may  be  protected  in  the  ex- 
clusive use  of  his  own  name  or  that  of 
a  place,  building,  or  other  designation 
selected  by  him,  and  by  use  of  which, 
in  connection  with  his  business,  he  has 
acquired  for  it  a  valuable  good  will. 
Esselstyn  v.  Holmes  (1911)  114  P.  118, 

42  Mont  507. 

27.  Form  of  artloles  or  packages.— 
The  form  of  tobacco  box  in  common 
use  cannot  be  exclusively  appropriated 
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as  a  package  for  the  sale  of  a  prepara- 
tion designed  to  cure  the  tobacco  habit. 
Sterling  Remedy  Co.  y.  Eureka  Chem- 
ical &  Manufacturing  Co.  (1897)  80 
Fed.  105,  26  C.  0.  A.  314. 

One  cannot  create  a  monopoly  by 
adopting  a  shape  or  form  of  product, 
and  particularly  when  such  product  is 
one  of  general  use.  A.  Y.  McDonald 
&  Morrison  Mfg.  Co.  ▼.  H.  Mueller  Mfg. 
Co.  (1910)  183  Fed.  972,  106  C.  C.  A. 
312,  modifying  decree  H.  Mueller  Mfg. 
Co.  V.  A.  Y.  McDonaly  &  Morrison 
Mfg.  Co.  (C.  C.  1908)  164  Fed.  1001. 

Where  a  certain  form  of  frame  for 
sewing  machines  has  been  so  extensive- 
ly used  during  the  time  they  were  pro- 
tected by  patents  that  the  machines 
contajLning  this  feature  came  to  be 
known  in  the  trade  thereby,  after  the 
expiration  of  the  patents,  the  patentee 
cannot,  by  claiming  such  form  or  shape 
of  frame  as  a  trade-mark,  prevent  oth- 
ers from  using  such  frames  in  sewing 
machines  manufactured  and  sold  by 
them.  Wilcox  &  Gibbs  Sewing-Mach. 
Co.  V.  The  Gibbens  Frame  (C.  C.  1883) 
17  Fed.  623. 

A  party  will  be  protected  from  the 
imitation  of  the  packages  peculiarly 
designed  and  shaped  for  the  purpose 
of  distinguishing  his  goods.  Carbolic 
Soap  Co.  V.  Thompson  (C.  C.  1885)  25 
Fed.  625. 

A  peculiar  method  of  arranging  soap 
in  a  box  is  not  a  trade-mark  which 
can  be  legally  registered.  Davis  v. 
Davis  (C.  C.  1886)  27  Fed.  490. 

A  manufacturer  of  chewing  gum  can- 
not obtain  a  trade-mark  for  the  form 
of  the  sticks  in  which  the  gum  is  made, 
nor  for  the  peculiar  shape  and  decora- 
tion of  the  boxes  in  which  it  is  put  up, 
nor  for  the  manner  in  which  the  gum 
is  arranged  in  the  boxes.  Adams  v. 
Heisel  (C.  C.  1887)  31  Fed.  279. 

No  publisher  has  an  exclusive  right 
to  the  form  and  size  into  which  a  book 
may  be  cast.  Merriam  v.  Famous  Shoe 
&  Clothing  Co.  (C.  C.  1891)  47  Fed. 
411. 

To  entitle  one  to  protection  in  the 
exclusive  use  of  the  shape,  colors,  and 
general  appearance  of  his  packages 
and  labels,  it  must  appear  not  only  that 
he  was  the  first  to  use  such  dress  for 
his  goods,  but  that  its  use  by  him  has 
been  general,  continuous,  and  exclusive, 
so  that  it  has  become  a  distinguishing 
mark  of  his  products.  Actiengesell- 
schaft  Vereinigte  Ultramarine  Fabriken, 
Vormals  Leverkus,  Zeltner  &  Consor- 
ten  in  Numberg.  v.  Amberg  (C.  C. 
1900)  102  Fed.  551. 

Prior  use  of  a  certain  kind  of  box 
for  particular  goods  gives  no  exclusive 
right  to  their  use  for  that  purpose, 
nor  to  a  preliminary  injunction  against 
the  use  of  similar  boxes  by  another, 
unless  the  similarity  is  such  as  is  like- 
ly to  mislead  and  impose  upon  ordi- 
nary purchasers,  so  as  to  constitute  un- 
fair competition.  Pfeiffer  v.  Wilde  (C. 
C.  1900)  102  Fed.  658. 

A  trade-mark  for  toothpicks,  consist- 
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ing  merely  in  the  method  of  sealing  the 
wrapper,  by  passing  it  between  two 
wheels  with  corrugated  faces,  so  as  to 
produce  a  corrugated  embossing  there- 
on, will  be  canceled,  since  it  involves 
an  inherent  element  in  the  manufacture 
of  the  wrapper,  which  can  be  protect- 
ed, if  at  all,  only  by  having  it  patented 
as  an  invention.  Herz  y.  Loewenstein 
(1913)  40  App.  D.  C.  277. 

The  form  of  a  package  cannot  be  ap- 
propriated, so  as  to  exclude  others  from 
using  packages  of  the  same  character. 
Enoch  Morgan's  Sons  Co.  v.  Troxell 
(1882)  89  N.  Y.  292,  11  Abb.  N.  C. 
86,  42  Am.  Rep.  294;  Fleischmann  y. 
Newman  (1888)  2  N.  Y.  Snpp.  608. 

A  G- shaped  frame  for  a  sewing  ma- 
chine, having  certain  mechanical  ad- 
vantages afforded  by  its  form,  and  being 
a  useful  mechanical  structure  and  an 
essential  part  of  the  sewing  machine, 
could  not  be  acquired  as  a  trade-mark. 
Wilcox  &  Gibbs  Sewing  Mach.  Co.  y. 
Kruse  &  Murphy  Mfg.  Co.  (1887)  8 
N.  Y.  St.  Rep.  590. 

Plaintiff  sold  soap  marked:  "B.  T. 
Babbitt.  Trade-Mark.  Best  Soap." 
Defendant  sold  soap  marked:  **B.  T. 
Butler's.  Trade-Mark.  Best  Soap." 
The  size  and  shape  of  the  cakes  differ- 
ed; the  wrappers  being  of  the  same 
color  and  about  the  same  size,  but  dif- 
ferent in  general  appearance.  Held, 
that  no  trade-mark  could  be  acquired 
in  the  form  or  size  of  the  packages  in 
which  the  soap  was  sold.  Babbitt  v. 
Brown  (1893)  68  Hun,  515,  23  N.  Y. 
Supp.  25. 

Actual  barrels,  boxes  and  the  like 
may  not  be  appropriated  for  trade- 
marks for  their  particular  size,  style, 
or  shape;  but  this  has  no  reference  to 
pictures  or  devices  of  them  for  labels 
or  brands.  Clinton  Metallic  Paint  Co. 
y.  New  York  Metallic  Paint  Co.  (1898) 
50  N.  Y.  S.  437,  23  Misc.  Rep.  66. 

The  shape  and  arrangement  of  boxes 
containing  washing  bluing  cannot  con- 
stitute a  trade-mark.  Sawyer  v.  Meyer 
(Pa.  1875)  2  Wkly.  Notes  Cas.  197. 

The  mechanical  arrangement  of  bot- 
tles in  boxes  can  neither  be  claimed  as 
an  invention  nor  as  a  trade -mark. 
Hoyt  V.  Hoyt  (1891)  143  Pa.  623,  22 
Ati.  755,  29  Wkly.  Notes  Cas.  309,  24 
Am.  St.  Rep.  575,  13  L.  R.  A.  343. 

28.  Color  of  articles,  packages,  wrap- 
pers, or  labels.— Where  one  adopted  a 
blue  thread  twisted  into  one  of  the 
strands  of  his  rope  as  a  trade-mark, 
which  was  the  only  practicable  way  of 
marking  rope,  such  manufacturer  was 
not  entitled  to  restrain  another  manu- 
facturer from  using  a  thread  of  a  dif- 
ferent color.  Dodge  Mfg.  Co.  v.  Sewall 
&  Day  Cordage  Co.,  142  Fed.  288. 

The  description  of  a  trade-mark  for 
wire  rope  as  "a  red  or  other  distinctive- 
ly colored  streak  applied  to  or  woven  in 
a  wire  rope"  is  too  indefinite  to  be 
the  subject  of  registration  as  a  trade- 
mark. A.  Leschen  &  Sons  Rope  Co. 
Y.    Broderick    &    Bascom    Ropo    Co. 
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(1906)  26  Sap.  Gt.  425,  428,  201  U.  & 
166,  50  li.   Ed.   710,  affirming  decree 
(1904)  134  Fed.  571,  67  C.  C.  A.  418. 

Where  tin  tags  of  all  colors,  including 
yellow,  of  various  sizes,  had  been  used 
by  tobacco  manufacturers  for  several 
years,  and  a  yellow  tag  similar  to  that 
used  by  complainant  had  been  in  use, 
without  complainant's  objection,  by  an- 
other for  10  years,  the  size  and  color 
of  such  tag  was  not  of  itself  such  a  dis* 
tinction  as  either  complainant  or  de- 
fendant could  appropriate  as  a  trade- 
mark. Continental  Tobacco  Co.  v.  Lar- 
us  &  Bro.  Co.  (1904)  133  Fed.  727,  66 
C.  C.  A.  557. 

An  alleged  trade-mark,  consisting 
simply  of  a  colored  strand  in  a  wire 
rope,  not  restricted  to  any  particular 
color,  is  invalid.  A.  Leschen  &  Sons 
Rope  Co.  V.  Broderick  &  Bascom  Rope 
Co.  (1904)  134  Fed.  571,  67  C.  C.  A. 
418,  affirmed  (1906)  26  Sup.  Ct.  425, 
201  U.  S.  166,  50  L.  Ed.  710. 

As  a  rule,  subject  to  certain  excep- 
tions, a  color  cannot  be  monopolized 
to  distinguish  a  product.  Diamond 
Match  Co.  V.  Saginaw  Match  Co.  (1906) 
142  Fed.  727,  74  C.  C.  A.  59,  writ  ot 
certiorari  denied  Saginaw  Match  Co. 
V.  Diamond  Match  Ck>.  (1906)  27  Sup. 
Ct  776.  203  U.  S.  589,  51  L.  Ed.  330. 

Color,  except  in  connection  with  some 
definite  arbitrary  design,  such  as  when 
impressed  upon  a  circle,  star,  cross, 
or  other  figure,  or  employed  in  definite 
association  with  some  characteristics 
which  serve  to  distinguish  the  article 
as  made  or  sold  by  a  particular  person, 
is  not  the  subject  of  monopoly  as  a 
trade-mark.  Newcomer  &  Lewis  v. 
Scriven  Co.  (1909)  168  Fed.  621,  94 
C.  C.  A.  77,  writ  of  certiorari  denied 
J.  A.  Scriven  Co.  v.  Newcomer  (1909) 
29  Sup.  Ct  700,  214  U.  S.  518,  53  L. 
Ed.  1065. 

The  marking  of  sash  cord  with  a 
series  of  spots  arranged  spirally  about 
the  circumference,  each  shaped  in  the 
form  of  a  lozenge,  being  made  in  the 
ordinary  process  of  machine  braiding 
of  sash  cord  by  combining  one  colored 
strand  with  eleven  undyed  strands,  not 
restricted  to  any  particular  color,  does 
not  constitute  a  valid  trade-mark. 
Samson  Cordage  Works  v.  Puritan 
Ck>rdage  Mills  (1914)  211  Fed.  603, 128 
C.  C.  A.  203. 

The  color  of  a  label,  apart  from  a 
name  or  device,  cannot  be  the  subject- 
matter  of  a  trade-mark.  Fleischmann 
V.  Starkey  (C.  C.  1885)  25  Fed.  127. 

Soap  packed  in  a  box,  with  alternate 
red  and  yellow  wrappers,  so  as  to  pro- 
duce a  representation  of  a  trade-mark 
of  the  same  combination  of  colors,  is 
not  an  infringement  of  that  trade-mark. 
Davis  V.  Davis  (C.  C.  1886)  27  Fed. 
490. 

Neither  the  color,  shape,  nor  material 
of  a  cigar  band  alone  or  in  combinatipn  . 
was  sufficient  to  constitute  a  vand 
trade-mark,  since  it  did  not  point  to  the 
source  from  which  the  goods  on  which 
the  bands  were  used  were  derived.    B. 


Regensburg  &  Sons  v.  Juan  F.  Portu- 
ondo  Cigar  Mfg.  Co.  (C.  C.  1905)  136 
Fed.  866,  decree  affirmed  (1905)  142 
Fed.  160,  73  C.  C.  A.  378. 

A  registered  trade-mark  of  "a  red  or 
other  distinctively  colored  streak  ap- 
plied to  or  woven  in  a  wire  rope"  is  in- 
valid, not  only  because  there  can  be  no 
valid  trade-mark  in  color  alone,  but  for 
the  further  reason  that  it  contains  no 
distinctive  design,  but  attempts  to  mo- 
nopolize the  right  to  use  any  streak  of 
any  color,  however  produced  in  or  ap- 
plied to  a  wire  rope.  A.  Lescben  & 
Sons  Rope  Co.  v.  Macomber  &  Whyte 
Rope  Co.  (C.  C.  1905)  142  Fed.  289. 

Process  of  making  checks  on  surface 
of  cord  by  twisting  in  one  yarn  of 
markedly  different  color  cannot  be  ex- 
clusively appropriated  for  trade-mark 
purposes.  Samson  Cordage  Works  v. 
Puritan  Cordage  MiUs  (C.  C.  1911)  193 
Fed.  274. 

A  color  imparted  to  a  fabric  as  the 
natural  result  of  the  use  of  the  ma- 
terial of  which  the  fabric  is  made 
cannot  be  the  basis  of  a  valid  trade- 
mark. Samson  Cordage  Works  v. 
Puritan  Cordage  MiUs  (D.  C.  1912)  194 
Fed.  573. 

A  trade-mark  cannot  be  acquired  in 
the  use  of  color  not  connected  with 
some  symbol  or  design.  In  re  American 
Circxilar  Loom  Co.  (1906)  28  App.  D. 
C.  446;  In  re  L.  E.  Waterman  Co. 
(1909)  34  App.  D.  C.  185. 

Appellee  sought  registration  of  "a 
yellow  stripe,  of  uniform  width,  spiral- 
ly disposed  around  the  surface"  of  the 
rope.  This  mark  was  similar  to  one 
long  used  by  appellant,  except  that  ap- 
pellant's mark  was  colored  red.  Held, 
the  marks  were  sufficiently  alike  to  be 
likely  to  cause  confusion  or  mistake  in 
the  mind  of  the  public,  or  to  deceive 
purchasers.  A.  Leschen  &  Sons  Rope 
Co.  V.  Broderick  &  Bascom  Rope  Co. 
(1911)  36  App.  D.  C.  451. 

While  color,  generally  speaking,  is  not 
a  proper  subject  of  a  trade-mark,  a 
rival  dealer  may  not  appropriate  an- 
other's mark  by  merely  changing  its 
color.    Id. 

Where  the  wording  on  labels,  though 
somewhat  alike,  bore  noticeable  differ- 
ences, and  the  cuts  and  legends  were  of 
different  colors,  but  the  paper  of  both 
labels  was  of  the  same  color,  and  the 
"directions  for  using"  were  alike,  the 
defendant's  label  was  no  infringement 
of  the  plaintiff's  trade-mark.  Falkin- 
burg  V.  Lucy  (1868)  35  Cal.  52,  95  Am. 
Dec.  76. 

Defendant's  soap  was  sold  in  cakes  of 
a  somewhat  different  size  and  shape 
from  those  of  the  plaintiff,  the  wrap- 
pers being  of  the  same  color  and  about 
the  same  size,  but  different  in  general 
appearance.  Held,  that  no  trade-mark 
could  be  acquired  in  the  color  of  the 
packages  in  which  plaintiff's  soap  was 
sold.  Babbitt  v.  Brown  (1893)  68  Hun, 
515,  23  N.  Y.  Supp.  25. 

The  owners  of  a  trade-mark  named 
"Omega  Oil"  manufactured  a  liniment 
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green  in  color,  and  for  which  green  had 
been  adopted  as  a  distinctiye  mark. 
Defendants  manufactured  a  green  medi- 
cated Boap,  employed  therein  a  small 
quantity  of  Omega  Oil,  and  put  the  soap 
up  in  a  green  box  and  wrapper.  Held, 
that  defendants  would  not  be  restricted 
from  using  the  green  color  in  the  soap 
or  on  the  wrappers  or  the  boxes,  if  the 
words  constituting  plaintiff's  trade-mark 
were  omitted  from  the  soap.  Omega 
OU  Co.  V.  Weschler  (1901)  71  N.  Y.  S. 
983,  35  Misc.  Rep.  441. 

29.  Combinations.— After  both  pancre- 
atin  and  pepsin  had  been  discovered  and 
named,  and  their  effects  as  aids  to  di- 
gestion published  to  the  world  for  sev- 
eral years,  a  manufacturer  of  a  di- 
gestive preparation  could  not  adopt 
^Tancreopepsine,"  as  a  trade-mark,  and 
thereby  prevent  the  use  of  such  names, 
or  a  combination  thereof,  by  other  man- 
ufacturers of  similar  digestive  prepara- 
tions. Searle  &  Hereth  Co.  v.  Warner 
(1902)  112  Fed.  674,  50  C.  C.  A.  321, 
decree  affirmed  Warner  v.  Searle  & 
Hereth  Co.  (1903)  24  Sup.  Ct.  79,  191 
U.  S.  195,  48  L.  Ed.  145. 

The  words  **The  Star  Shirt,"  and  such 
words  used  with  a  star,  and  the  device 
**The  ♦  Shirt,"  are  a  lawful  trade-mark, 
Morrison  v.  Case  (C.  C.  1872)  Fed. 
Cas.  No.  9,845. 

The  words  "homeopathic  specifics," 
standing  alone,  cannot  be  appropriated 
as  a  trade-mark,  but  can  be  when  used 
in  connection  with  serial  numbers. 
Humphreys'  Specific  Homeopathic  Medi- 
cine Co.  V.  Wenz  (0.  C.  1882)  14  Fed. 
250. 

One  will  be  protected  from  the  imita- 
tion in  color,  design,  style,  and  letter- 
ing, combined,  of  labels  used  to  mark 
packages  of  his  goods  when  placed  on 
the  market.  Carbolic  Soap  Co.  y. 
Thompson  (C.  0.  1885)  25  Fed.  625. 

Where  words  used  do  not  in  them- 
selves constitute  an  infringement,  but 
their  general  arrangement  and  color 
are  such  that  a  purchaser  might  easily 
be  deceived,  an  injunction  will  be  issued 
to  their  use  in  a  certain  connection. 
Royal  Baking-Powder  Co.  v.  Davis  (C. 
C.  1885)  26  Fed.  293 

The  use  of  the  name  '*Syrup  of  Red 
Spruce  Gum,"  with  figure  of  Indian 
against  a  background  of  spruce  trees 
and  waterfall,  used  20  years,  will  be 
protected  as  trade-mark.  Kerry  y. 
Toupin  (C.  C.  1894)  60  Fed.  272. 

The  words  "German  Sweet  Choco- 
late" (* 'German"  being  the  name  of  an 
individual,  which  is  adopted  as  an  arbi- 
trary designation,  without  geographical 
signification)  is  a  valid  trade-name. 
Walter  Baker  &  Co.  v.  Baker  (C.  C. 
1S96)  77  Fed.  181. 

The  use  of  the  compound  name  "Lith- 
ia- Vichy"  on  artifidal  mineral  waters, 
with  the  words  "Manufactured  from 
Distilled  Waters,"  inconspicuously  un- 
der it,  indicates  that  the  article  labeled 
is  something  different  from  the  natural 
French    Vichy    waters,    and    the    use 
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thereof  will  not  be  restrained.  La  Re- 
publique  Francaise  v.  Carl  H.  Schulti 
(C.  C.  1902)  115  Fed.  196. 

One  manufacturing  patented  hooks 
and  eyes  is  not  entitled  to  appropriate 
the  form  of  the  cards  on  which  the 
hooks  were  fastened,  lettered  horizon- 
tally between  rows  of  hooks  and  eyes, 
in  connection  with  and  as  a  necessary 
corollary  to  its  trade-mark.  De  Long 
Hook  &  Eye  Co.  v.  Francis  Hook  & 
Eye  &  Fastener  Co.  (O.  0.  1902)  118 
Fed.  938. 

While  the  words  "Social  Register" 
may,  in  association,  constitute  a  trade- 
mark, neither  word  alone  can  be  so  ap- 
propriated, and  the  fact  that  complain- 
ant published  a  book  under  the  title 
^'Social  Register,  Newport,"  does  not 
entitie  it  to  enjoin  the  use  by  defendant 
of  the  title  "Newport  Social  Index"  for 
a  similar  publication.  Social  Register 
Ass'n  y.  Murphy  (C.  C.  1904)  128  Fed. 
116. 

The  name  "White  House"  and  the 
picture  of  the  White  House  at  Wash- 
ington constitute  a  valid  trade-mark  and 
trade-name  for  coffees.  Dwinell-Wright 
Co.  V.  Co-Operative  Supply  Co.  (C.  C. 
1906)  148  Fed.  242;  Id.  (O.  C.  1906) 
155  Fed.  909. 

A  manufacturer  of  silverware  may 
adopt  for  its  trade-mark  in  this  country 
a  combination  of  devices  of  an  anchor, 
lion,  and  the  letter  G,  even  though  each 
of  tiiese  is  a  hallmark  used  on  English 
silver,  and  used  in  combination  they 
would  indicate  to  a  buyer  of  English  sil- 
ver that  the  piece  was  sterling  ware 
made  in  the  city  of  Birmingham  in  1831. 
Gorham  Mfg.  Co.  v.  Weintraub  (C.  C. 
1910)  176  Fed.  927. 

Where  complainant  used  as  trade- 
marks on  the  back  of  toothbrushes  a 
star-inclosed  "L"  and  the  word  "Co- 
milo,"  and  thereafter  placed  on  the 
front  of  the  handle  a  red  cross  and  the 
legend  "Red  Cross  Brush,"  the  latter 
mark  indicating  brushes  made  by  com- 
plainant, it  was  no  objection  that  he 
had  previously  adopted  and  still  used 
the  marks  on  the  back.  Loonen  v. 
Deitsch  (C.  C.  1911)  189  Fed.  487. 

A  maii^  registerable  as  a  trade-mark 
cannot  be  made  by  combining  two  non- 
registerable  words,  such  as  "America" 
and  "Strength."  In  re  Meyer  Bros. 
Coffee  &  Spice  Co.  (1908)  32  App.  D. 
C.  277. 

An  exclusive  right  may  be  acquired  to 
put  up  goods  in  a  bronze-colored  box  of 
a  certain  size,  having  on  top  and  one 
side  a  brown  label  of  a  certain  shape, 
with  printed  inscription,  and  tied  with 
an  orange-colored  string,  though  no 
trade-mark  be  claimed  therein;  and  a 
right  to  the  exclusive  use  of  color  alone 
cannot  be  appropriated.  New  England 
Awl  &  Needle  Co.  v.  Marlboro  Awl  & 
Needle  Co.  (1897)  46  N.  E.  386,  168 
Mass.  154,  60  Am.  St.  Rep.  377. 

A  combination  of  a  certain  word  with 
a  peculiar  size,  shape,  etc.,  of  the  prod- 
uct, first  conceived  and  used  by  plain- 
tiff, will  be  protected.    George  Q,  Fox 
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Co.  V.  Glynn  (1906)  78  N.  B.  89.  191 
Ma8&  344,  9  L.  R.  A.  (N.  S.)  1096.  114 
Am.  St  Rep.  619. 

A  hotel  proprietor  may  acquire  a 
right  to  the  exdusive  use  of  the  name 
of  a  place  in  conjunction  with  the  word 
*1nn."  for  the  name  of  his  hotel.  Busch 
V.  Gross  (1906)  64  AtL  754,  71  N.  J. 
Eq.  508. 

The  words  "Conserves  Alimentaires** 
with  the  coat  of  arms  of  the  city  of 
Paris,  placed  on  packages,  put  up  in 
Paris,  of  an  article  known  as  "Julienne." 
compounded  of  vegetables  and  used  for 
making  Julienne  soup,  may  constitute 
a  trade-mark  to  be  protected.  Godillot 
V.  Hazard  (1879)  44  N.  Y.  Super.  Ot 
(12  Jones  &  S.)  427.  affirmed  Same  v. 
Harris  (1880)  81  N.  Y.  263. 

A  combination  of  words  and  figures  or 
symbols  may  constitute  a  trade- mark, 
though  some  or  each  of  the  parts  stand- 
ing alone  would  not  constitute  a  trade- 
mark, and  could  be  used  without  in- 
fringement. In  such  a  case  it  is  the  en- 
tire combination  and  setting  which  make 
the  trade-mark.  Clinton  Metallic  Paint 
Co.  V.  New  York  Metallic  Paint  Co. 
fl898)  50  N.  Y.  S.  437,  23  Misc.  Rep. 
06. 

One  may  adopt  as  a  trade-mark  a 
new  combination  of  words,  which  up 
to  that  time  have  not  been  used  in  the 
trade  or  by  the  general  public,  and  will 
be  protected  in  their  use  as  a  trade- 
mark, although  they  may  be  suggestive 
of  the  general  nature  of  the  article  to 
which  they  are  applied.  Rawlinson  v. 
Brainard  &  Armstrong  Co.  (1899)  59 
N.  Y.  S.  880,  28  Misc.  Rep.  287. 

While  a  manufacturer  of  a  commer- 
cial article — ^like  borax  soap — can  ac- 
quire no  trade-mark  in  such  name,  he 
may  combine  such  name  with  his  own 
and  thereby  acquire  a  valid  trade-mark 
in  the  combination,  such  as  "Drydrop- 
pel's  Borax  Soap."  Drydroppel  v. 
Young  (Pa.  1880)  27  Leg.  Int.  397. 

30.  Novelty  of  mark  or  nam e^— It  is 

not  necessary  that  a  device  shall  be  ab- 
solutely new  or  novel,  for  use  as  a 
trade-mark.  If  it  is  new  in  its  applica- 
tion to  a  particular  merchandise,  it  is 
entitled  to  protection  as  such.  William 
J.  Moxley  Co.  v.  Braun  &  Fitts  Co. 
(1901)  93  111.  App.  183. 

Right  to  exclusive  use  of  a  trade -mark 
does  not  depend  on  novelty,  invention, 
or  discovery,  but  is  founded  on  priority 
of  appropriation.  Handy  v.  Comman- 
der (1897)  22  So.  230,  49  La.  Ann.  1119. 

Marking  or  weaving  complainant's 
name  on  the  selvedge  or  margin  of  silk 
manufactured  by  it  is  but  a  method  of 
marking  one's  name  on  his  goods,  and 
cannot  be  protected  as  a  patented  pro- 
cess or  trade-mark,  though  complainant 
first  introduced  the  method  in  this  coun- 
try. Stirling  Silk  Mfg.  Co.  v.  Sterling 
Silk  Co.  (1900)  46  A.  199.  59  N.  J.  Eq. 
894.       • 

An  inventor  of  a  compound  for  a  wood 
preserving  paint  called  the  product 
"Carbolineum/'  and  continuously   used 


it.  The  word  was  coined  by  the  inven- 
tor, and  was  unknown  when  first  used. 
Held,  the  word  was  not  merely  de- 
scriptive of  the  product,  and  was  a 
valid  trade-mark.  Avenarius  v.  Kome- 
ly  (1909)  121  N.  W.  336.  139  Wis.  247. 
A  valid  trade-mark  may  consist  of 
some  novel  device,  arbitrary  character, 
or  fancy  word  applied  without  special 
meaning,  which  by  use  ^om^  to  serve 
the  same  purpose.     Id. 

31.  Similarity  and  infringing  charac- 
ter of  jnarks  or  names,  and  deception  of 
pubiio— In  generali^Deception  of  public 
as  barring  action  or  suit  for  infringe- 
ment, see  notes  under  §  9506,  post. 

Deception  of  public  as  element  of  in- 
fringement, see  notes  under  §  9501. 
post. 

Deception  of  public  as  element  of 
unfair  competition,  see  notes  under  § 
9508.  post 

Infringement  of  trade-marks  in  gen- 
eral, see  notes  under  |  9501.  post. 

32.  —  Knowiedgo    or    intent^^Ele- 

ment  of  infringement,  see  notes  under 
I  9501,  post. 

Element  of  unfair  competition,  see 
notes  under  §  9508,  post. 

In  a  doubtful  case  registration  should 
not  be  granted,  where  it  appears  that, 
when  the  applicant  adopted  the  mark, 
he  knew  of  its  prior  adoption  and  use 
by  another  in  connection  with  goods  of 
the  same  general  character  and  prop- 
erties. PhcBuix  Paint  &  Varnish  Co.  v. 
John  T.  Lewis  &  Bros.  (1908)  32  App. 
D.  C.  285. 

A  trade-mark  which  so  nearly  resem- 
bles another  known  mark  as  to  be  like- 
ly to  cause  confusion  will  not  be  regis- 
tered, and  it  is  immaterial  that  the  pri- 
or mark  has  never  been  registered,  or 
that  the  applicant  did  not  know  of  the 
existence  or  use  of  the  prior  mark. 
Seubert  v.  Santaella  &  Co.  (1911)  36 
App.  D.  C.  447. 

33.  »—  Imitation.  — Infringement    in 

general,  see  notes  under  §  9501,  post. 

Unfair  competiticm,  see  notes  under  $ 
9508,  post. 

Whether  a  claimed  trade-mark  is  so 
descriptive  of  something  else  as  to  be 
deceptive  must  be  decided  as  of  the  time 
of  its  adoption.  Nashville  Syrup  Co.  v. 
Coca  Cola  Co.  (1914)  215  Fed.  527, 
affirming  judgment  Coca-Cola  Co.  v. 
Nashville  Syrup  Co.  (D.  C.  1912)  200 
Fed.  157. 

A  prior  deceptive  use  of  a  trade-name 
gave  no  right  to  claim  such  name  as  a 
trade-mark,  as  against  complainant  W. 
A.  Gaines  &  Co.  v.  Kahn  (C.  C.  1907) 
155  Fed.  639,  decree  reversed  Kahn  v. 
W.  A.  Gaines  &  Co.  (1908)  161  Fed. 
495,  88  C.  C.  A.  437,  writ  of  certiorari 
denied  W.  A.  Gains  &  Co.  v.  Kahn 
(1908)  29  Sup.  Ct.  682,  212  U.  S.  572, 
53  L.  Ed.  656. 

Complainant  in  1891,  adopted  and 
commenced  to  use  the  word  *'Ceresota" 
as  a.  trade-mark  for  its  best  grade  of 
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flour.  This  trade-mark  was  registered 
on  October  31,  1905,  and  in  September, 
1906,  defendants  began  to  use  the  word 
"Certosa"  as  a  trade-mark  for  an  in- 
ferior flour.  Defendants  applied  for 
registration  of  the  word  "Oertosa"  as 
a  trade-mark  which  was  denied,  but, 
notwithstanding  this,  used  the  word  in 
competition  with  plaintiff  in  the  sale  of 
flour  in  interstate  commerce.  Held, 
that  defendants*  acts  constituted  un- 
lawful competition,  and  an  infringement 
of  complainant's  trade-mark.  North- 
western Consol.  Milling  Co.  v.  William 
Callam  &  Son  (0.  O.  1910)  177  Fed.. 
786. 

There  is  no  such  similarity  between 
a  trade-mark  consisting  of  the  words 
"Old  Crow,"  accompanied  by  a  picture 
of  a  crow,  and  one  consisting  of  the 
words  "Raven  Valley,T  accompanied 
by  a  picture  of  three  ravens  in  the  dead 
limbs  of  a  tree,  as  to  justify  refusing 
registration  of  the  latter  trade-mark. 
Gaines  v.  Knecht  (1906)  27  App.  D.  C 
530. 

A  trade -mark  for  whisky,  consisting 
of  the  words  "Old  Crow,"  accompanied 
by  the  picture  of  a  crow,  is  not  of  suf- 
ficient similarity  to  a  trade-mark  con- 
sisting of  the  representation  of  a  jay 
bird  perched  on  the  branches  of  a  tree, 
and  having  upon  each  side  the  words 
"Old  J.,"  and,  underneath,  the  words 
"Old  Jay  Rye"  to  confuse  the  public  or 
mislead  purchasers  exercising  ordinary 
care.  Gaines  v.  Carlton  Importation 
Co.  (1906)  27  App.  D.  0.  571. 

A  contention  by  one  of  the  parties 
that  the  representations  of  the  other 
party  in  the  printed  matter  on  his  label 
are  deceptive,  is  not  supported  by  a 
chemical  analysis  of  the  contents  of  a 
labeled  bottle,  and  the  testimony  of  a 
physician  to  the  effect  that  while  the 
preparation  would  not,  in  his  opinion, 
have  all  the  effects  claimed  for  it  in  such 
printed  matter,  its  action  would  be  good 
in  some  respects,  and  it  was  a  good 
bitter.  Schuster  Co.  v.  MuUer  (1906) 
28  App.  D.  C.  409. 

A  mixture  of  ground  roots  and  bark, 
where  the  wrapper  of  the  package  con- 
taining it  has  directions  how  to  make 
the  bitters,  is  to  be  considered  goods 
of  the  same  descriptive  property  as 
bitters  made  from  such  roots  and  bark, 
and  bottled.    Id. 

Whether  two  words  claimed  as  trade- 
marks bear  such  close  resemblance  as 
will  mislead  and  deceive  the  purchasing 
public  may  be  determined  on  a  demur- 
rer to  an  opposition  to  an  application 
for  registration  of  one  of  the  words. 
Hall  &  Ruckel  v.  Ingram  (1906)  28  App. 
D.  C.  454. 

The  word  "Zodenta,"  for  use  on  a 
dentifrice,  does  not  so  closely  resemble 
the  word  "Sozodont,"  similarly  used, 
as  to  be  apt  to  deceive  purchasers.    Id. 

There  is  no  abuse  of  discretion  in  re- 
fusing to  register  the  words  "Chancel- 
lor Club"  as  a  trade-mark  for  cock- 
tails, upon  the  ground  that  the  words 
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would  be  confused  in  the  mind  of  the 
purchasing  public  with  the  prior  regis- 
tered mark  "Club  Cocktails"  for  the 
same  class  of  goods.  In  re  S.  C. 
Herbst  Importing  Co.  (1908)  30  App. 
D.  C.  297. 

Where  an  applicant  for  registration 
of  a  trade -mark  falsely  states  in  his  ap- 
plication the  characteristics  of  goods  to 
which  the  mark  is  appropriated,  as 
shown  by  the  labels  on  the  packages 
and  bottles  on  which  the  mark  is  used, 
and  it  appears  that  the  applicant  has 
used  the  mark  under  such  false  guise 
for  a  number  of  years,  the  application 
for  registration  is  properly  denied.  Pe- 
ter Schoenhofen  Brewing  Co.  v.  Maltine 
Co.  (1908)  30  App.  D.  O.  840,  346. 

The  imitation  of  a  trade-mark  of  a 
dealer,  with  partial  additions,  such  as 
the  public  would  not  observe,  does  the 
same  harm  as  an  entire  counterfeit; 
and  registration  of  the  imitation  will  be 
denied.    Id. 

A  trade- mark,  consisting  of  an  In- 
dian's head  in  profile,  with  the  conven- 
tional feather  headdress  within  a  circle, 
held  to  so  resemble  another  trade-mark 
showing  the  front  view  of  an  Indian's 
head  with  a  similar  headdress,  and  ap- 
plied to  the  same  product,  as  to  be 
calculated  to  produce  confusion  in  trade 
and  therefore  not  to  be  registerable.  In 
re  Indian  PorUand  Cement  Co.  (1908) 
80  App.  D.  C.  463. 

Under  the  provisions  of  this  section 
the  registration  of  the  words  "Old  Lex- 
ington Club,"  as  a  trade-mark  for  whis- 
ky', will  not  be  allowed,  especially 
where  the  testimony  shows  that  the 
corporate  name  of  the  applicant  was 
derived  from  the  mark  sought  to  be 
registered.  Kentucky  Distilleries  & 
Warehouse  Co.  v.  Old  Lexington  Club 
DistiUing  Co.  (1908)  31  App.  D.  C. 
223 

The  marks  "Old  Lexington  Club"  and 
"Lexington  Club,"  as  applied  to  whisky 
are  so  nearly  identical  as  to  tend  to 
confuse  and  mislead  the  public;  and 
neither  is  therefore  entitled  to  regis- 
tration.    Id. 

Where  evidence  shows  that  applicant 
has  been  guilty  of  false  and  misleading 
statements  on  the  labels,  the  mark  will 
not  be  registered.  Levy  ▼.  Uri  (1908) 
31  App.  D.  C.  441. 

Re-registration  of  a  trade-mark  for 
lager  beer,  consisting  of  a  six-pointed 
star  with  the  letters  "G.  E."  inscribed 
in  the  center,  originally  registered  June 
9,  1896,  is  properly  refused,  in  view  of 
the  registration,  September  5,  1893,  by 
another  party  of  a  six-pointed  star  sur- 
rounded by  two  circles,  having  inscrib- 
ed between  the  inner  and  outer  circles 
the  words,  ''The  Celebrated  Star  Lager 
Beer,"  as  the  mark  sought  to  be  re- 
registered would  tend  to  confuse  the 
mind  of  the  public  with  that  of  the  reg- 
istered mark  of  the  other  party.  Eh- 
ret  V.  Star  Brewery  Co.  (1908)  31  App. 
D.  C.  507. 

There  is  no  conflict  between  a  trade- 
mark consisting  of  the  word  "Victor," 
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with  the  figure  of  a  Imight  on  horse- 
back, waving  aloft  a  standard,  and  a 
trade-mark  applied  to  similar  goods, 
consisting  of  the  word  ^'Victoria,"  with 
a  medallion  portrait  of  the  late  Queen 
Victoria,  and  surmounted  by  a  crown 
suspended  from  a  letter  of  the  word 
above  it;  and  in  the  absence  of  suffi- 
cient testimony  showing  the  existence 
of  actual  confusion  resulting  from  the 
use  of  ttie  two  marks,  both  are  entitled 
to  registration.  Andrew  McLean  Co.  v. 
Adams  Mfg.  Go.  (1908)  31  App.  D.  O. 
509. 

Application  for  registration  of  a  mark, 
for  coffee,  consisting  of  the  word  "Quak- 
er," with  the  picture  of  a  woman  wear- 
ing a  cap  and  apron,  and  carrying  a  tray 
with  a  cup  on  it,  will  be  denied,  when  a 
picture  of  substantially  the  same  design 
has  been  for  many  years  used  by  anoth- 
er as  a  trade -mark  for  cocoa  products 
used  as  beverages,  and  has  been  reg- 
istered. Walter  Baker  &  Co.  v.  Harri- 
son (1908)  32  App.  D.  C.  272. 

No  person  can  legally  adopt  a  trade- 
mark so  resembling  that  of  another 
when  applied  to  the  same  class  of  goods 
as  will  mislead  a  purchaser  buying  with 
ordinary  caution.  Wayne  County  Pre- 
serving Co.  V.  Burt  Olney  Canning  Co. 
(1908)  32  App.  D.  C.  279. 

A  trade-mark,  consisting  of  the  pic- 
ture of  a  colonial  military  officer,  ac- 
companied by  the  words  "CoL  Willett," 
held  not  to  be  registerable  because  of 
its  similarity  to  a  registered  trade- 
mark consisting  of  a  bust  portrait  of 
Gen.  Anthony  Wayne  in  a  colonial  mil- 
itary uniform,  and  applied  to  the  same 
kind  of  goods.    Id. 

The  words  "Green  Ribbon,"  as  ap- 
plied to  whisky,  so  ^resemble  the  words 
"Green  Biver,"  already  registered  as  a 
whisky  trade-mark  as  to  cause  confu- 
sion to  the  public  or  to  deceive  pur- 
chasers; and  registration,  is  properly 
refused.  Lang  v.  Green  Biver  Distill- 
ing Co.  (1909)  33  App.  D.  C.  506. 

Applicants  for  registration  of  a  trade- 
mark, on  the  ground  that  they  were  in 
the  exclusive  use  of  it  for  ten  years 
prior  to  the  passage  of  this  act,  are  not 
entitled  to  registration,  where  they 
used  the  mark  on  goods  advertised  and 
represented  to  be  pure  whisky,  when 
in  fact  their  product  was  a  blend  and 
compound.  In  re  Wright  (1909)  33 
App.  D.  C.  510. 

A  trade-mark,  consisting  of  the  words 
"Wm.  A.  Bogers  A.  L,"  followed  by  a 
horseshoe  inclosing  the  letter  "B,"  is 
not  so  deceptively  similar  to  the  mark 
"Wm.  Bogers  Mfg.  Co.,"  and  "Wm. 
Bogers  &  Son,"  as  to  justify  rejecting 
an  application  for  its  registration, 
where  it  appears  that  both  parties  are 
entitled  to  use  the  word  "Bogers." 
William  A.  Bogers,  Limited,  v.  Inter- 
national Silver  Co.  (1910)  34  App.  D. 
C.  413. 

Begistration  of  the  words  "Half  Span- 
ish," as  applied  to  stogies  and  cigars, 
in  the  manufacture  of  which  half  of  the 


tobacco  used  is  not  Spanish,  is  proper- 
ly denied,  as  the  words  are  deceptive, 
and  would  be  likely  to  deceive  purchas- 
ers: T.  M.  Kildow  Cigar  Co.  v.  George 
B.  Sprague  Cigar  Co.  (1910)  35  App. 
D.  C.  345. 

Begistration  as  a  trade-mark  of  the 
word  "Autola"  is  properly  denied,  on 
the  ground  of  its  similarity  to  the  word 
"Au-to-do,"  already  registered.  In  re 
Wilcox  &  Co.  (1910)  36  App.  D.  C. 
107. 

Two  trade-marks  are  substantially 
the  same  in  legal  contemplation,  if  the 
resemblance  is  such  as  to  deceive  an 
ordinary  purchaser  giving  such  atten- 
tion to  the  same  as  such  a  purchaser 
ordinarily  gives,  and  to  cause  him  to 
purchase  one  article,  supposing  it  to 
be  the  other.  Seubert  v.  Sautaella  & 
Co.  (1911)  36  App.  D.  C.  447. 

Three  marks  for  cigars  "Optimates," 
"Optimo,"  and  "La  Optima,"  held  to  be 
so  similar,  not  only  in  appearance,  but 
in  meaning  and  origin  that  they  must 
be  considered  as  the  same  in  law.    Id. 

The  word  "Chologestin"  so  closely  re- 
sembles the  word  "Chologen,"  used  up- 
on goods  of  the  same  general  descrip- 
»  tion,  as  to  probably  produce  confusion 
in  trade.  Breitenbach  v.  Bosenberg 
(1911)  37  App.  D.  C.  102. 

"Creo-Carbolin"  is  so  similar  to  the 
registered  mark  of  "Carbolineum"  as  to 
be  likely  to  cause  confusion  or  mistake 
ill  the  mind  of  the  public,  and  is  there- 
fore not  registerable  as  a  trade-mark. 
In  re  Barrett  Mfg.  Co.  (1911)  37  App. 
D.  C.  111. 

A  mark  to  be  used  on  canned  sar- 
dines is  not  registerable,  where  a  mark 
has  already  been  registered  to  be  used 
on  all  kinds  of  canned  fish,  consisting 
of  a  like  device,  as  the'  marks  are  so 
similar  as  to  be  likely  to  cause  con- 
fusion in  trade.  In  re  John.  Braadland 
(1911)  37  App.  B.  C.  602. 

A  mark  consisting  of  the  word  ''Mam- 
mot^,"  associated  with  a  picture  of  the 
head  and  shoulders  of  the  prehistoric 
animal  so  called,  is  not  so  similar  to  a 
registered  mark  to  be  used  on  the  same 
class  of  goods,  consisting  of  the  picture 
of  two  elephants  in  the  attitude  of  a 
mother  washing  her  child,  as  to  be  like- 
ly to  create  confusion  in  trade,  and  is 
therefore  registerable.  Summit  City 
Soap  Works  v.  Standard  Soap  Co. 
(1911)  37  App.  D.  C.  604. 

A  mark  consisting  of  the  representa- 
tion of  a  vineyard,  a  herd  of  camels, 
and  two  men  bearing  a  grape  is  so  sim- 
ilar to  one  consisting  of  the  picture  of 
two  men  with  dress  similar  to  that  in 
the  other  mark,  and  bearing  a  bunch 
of  grapes  between  them,  as  to  be  likely 
to  cause  confusion  or  mistake  in  the 
mind  of  the  public,  or  to  deceive  pur- 
chasers. Carmel  Wine  Co.  v.  Califor- 
nia Winery  (1911)  38  App.  D.  C.  1. 

The  words  "Amber  Bead"  as  a  trade- 
mark for  a  beverage  which  is  practical- 
ly beer  are  deceptively  similar  to  the 
word    "Amber."      In    re    Independent 
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Breweries  Co.  (1912)  30  App.  D.  0. 
118. 

A  mark  consUting  of  a  circumferen- 
tial band  of  red  color  contrasting  with 
a  yellow  or  gilt  color  on  each  side  there- 
of, held  to  be  anticipated  by  marks 
consisting  of  circumferential  bands  of 
uniform  width  and  different  colors,  and 
therefore  not  subject  to  registration  as 
a  trade-mark.  In  re  Eagle  Pencil  Co. 
(1912)  39  App.  D.  C.  361. 

Registration  of  trade-mark  for  beer, 
consisting  of  the  representation  of  a 
top,  with  the  words  "Gold  Top,"  and 
the  figure  of  a  peacock  with  outspread 
tail,  both  printed  upon  the  top,  is  prop- 
erly denied  on  the  grounds  of  its  sim- 
ilarity to  one  already  registered,  consist- 
ing of  the  picture  of  a  peacock,  with  the 
words  "Ye  Peacock  Ale"  immediately 
above.      In    re    Reisch    Brewing    Co. 

(1912)  89  App.  D.  C.  445. 

Two  trade-marks  may  be  said  to  be 
appropriated  to  merchandise  of  the 
same  descriptive  properties,  within  the 
meaning  of  the  trade-mark  act,  when 
the  general  and  essential  characteris- 
tics of  the  goods  are  such  that  the  use 
of  similar  marks  would  be  likely  to  mis- 
lead the  general  public.  If  there  is, 
only  one  mark  should  be  registered. 
Hump  Hairpin  Co.  v.  De  Long  Hook  & 
Eye  Co.  (1913)  39  App.  D.  C.  484; 
G.  &  J.  Tire  Co.  v.  G.  J.  G.  Motor  Car 
Co.  (1913)  39  App.  D.  C.  508. 

An  opposer  of  an  application  for  the 
registration  of  a  trade-mark  has  a  right 
to  rely,  in  the  absence  of  anything  in 
the  i^cord  to  the  contrary,  upon  state- 
ments made  under  oath  in  the  applica- 
tion respecting  the  date  when  the  use 
of  the  trade-mark  began.  Sauers  Mill- 
ing   Co.    V.    Kehlor    Flour    Mills    C5o. 

(1913)  39  App.  D.  C.  535. 
Registration  of  a  trade-mark  consist- 
ing of  a  five-pointed  star  upon  which 
is  superimposed  a  circle  containing  the 
words  "Lone  Star,"  denied,  because  of 
its  resemblance  to  trade-marks  previ- 
ously registered,  one  of  which  con- 
sisted of  the  words  **The  Star,"  and 
the  other  of  a  five-pointed  star  inclosed 
within  a  circle.  In  re  E.  C.  Atkins  & 
Co.  (1913)  41  App.  D.  C.  238. 

Two  marks,  that  of  the  applicant  con- 
sisting of  a  rhombic  figure  bearing  the 
words,  "Renter's  Little  Pills  for  the 
Liver,"  and  that  of  the  opposer  con- 
sisting of  a  square  figure  bearing  the 
words,  "Carter's  Little  Liver  Pills." 
each  figure  being  surrounded  by  words 
of  similar  import,  would,  if  concurrent- 
ly used,  be  likely  to  work  such  confu- 
sion and  deception  as  to  disentitle  the 
applicant  to  the  right  of  registration, 
where  the  opposer  is  entitled  to  prior- 
ity. Barclay  v.  Carter  Medicine  Co. 
(1913)  41  App.  D.  C.  240. 

A  mark  which,  but  for  its  omission 
of  the  words  "Made  in  Ireland,"  would 
be  identical  with  a  mark  previously 
adopted  and  registered  abroad  and  used 
by  licensees  in  this  country,  will  not  be 
registered    on    the   application  of  one 
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who  adopted  it  as  a  mark  for  his  goods 
for  purpose  of  deception.  Barrett  v. 
Irish  Industrial  Development  Ass'n 
(1913)  41  App.  D.  C.  244. 

Asbestos  tape  for  use  as  a  friction 
facing  for  vehicle  brakes,  primarily 
to  minimize  overheating  and  wear,  is  so 
closely  related  in  uses  and  character- 
istics to  asbestos  packing,  including  tape, 
as  to  prevent  the  registration  for  the 
former  of  a  trade-mark  whose  similar- 
ity to  a  registered  trade-mark  for  the 
latter  is  conceded.  Woven  Steel  Hose 
&  Rubber  Co.  v.  Keasbey  &  Mattison 
Co.  (1913)  41  App.  D.  C.  247. 

Registration  of  the  word  "Mother's," 
as  a  trade-mark  for  macaroni,  spaghet- 
ti, and  vermicelli,  will  not  be  denied  on 
the  ground  that  it  would  be  deceptive 
and  confusing  merely  because  it  is  al- 
ready in  use  as  a  trade-mark  for  break- 
fast cereals.  Quaker  Oats  Co.  v.  Moth- 
er's Macaroni  Co.  (1913)  41  App.  D.  C. 
254. 

The  word  'Tinozyme"  not  sufficiently 
similar  to  "P6ptenzyme"  to  warrant  de- 
nying registration  of  the  former  as  a 
trade-mark,  in  the  absence  of  evidence 
of  actual  confusion,  although  the  goods 
to  which  both  marks  are  applied  are 
similar.  Waterbury  Chemical  Co.  v. 
Reed  Sc  Carnrick  (1913)  41  App.  D.  C. 
256. 

No  such  deceptive  similarity  exists 
between  the  words  "Grandma's"  and 
"Mother's"  as  warrants  the  denial,  on 
opposition,  of  the  registration  of  the 
former  as  a  trade-mark  for  an  article 
for  which  the  latter  has  already  been 
adopted  by  another  person.  E.  A.  Bro- 
mund  Co.  v.  Columbia  Wax  Products 
Co.  (1914)  41  App.  D.  C.  506. 

The  similarity  of  the  words  "Hydron- 
on"  and  "Hydrocide"  precludes  the 
registration  of  the  former  as  a  trade- 
mark for  bituminous  paint,  where  the 
latter  has  already  been  registered  for 
goods  of  the  same  descriptive  proper- 
ties. In  re  Barrett  Mfg.  Co.  (1914) 
41  App.  D.  C.  513. 

Under  the  Trade-Mark  Act,  it  is  not 
necessary  that  actual  confusion  be 
shown  on  opposition;  .  the  mere  prob- 
ability of  confusion  as  a  result  of  the 
use  of  the  mark  by  the  respective  par- 
ties being  sufficient.  Rookwood  Pot- 
tery Co.  V.  A.  Wilhelm  Co.  (1915)  43 
App.  D.  C.  1. 

A  thermostatic  steam  trap  used  in 
connection  with  a  steam  car-heating  ap- 
paratus, and  a  thermostatically  operat- 
ed relief  valve  upon  an  electrically 
heated  hot- water  boiler,  are  within  the 
same  general  class,  so  as  to  require  the 
denial,  on  opposition,  of  the  registra- 
tion, for  the  former  of  a  word  in  use 
as  a  trade-mark  for  the  latter.  Sim- 
plex Electric  Heating  Co.  v.  Gold  Car 
Heating  &  Lighting  Co.  (1915)  43  App. 
D.  C.  28. 

The  trade-mark  "B.  V.  D."  is  not  so 
similar  to  "P.  C.  G."  as  to  prevent 
the  registration  of  the  latter,  where  the 
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opposer  has  not  shown  possible  dam- 
age to  himself  from  the  registration. 
B.  V.  D.  Co.  V.  Potterf  (1915)  43  App. 
D.  C.3S. 

The  words  **Beaded"  and  •*Nu-B- 
Ded,"  as  applied  to  metal  tips  for  shoe 
and  other  laces,  are  sufficiently  simUar 
to  be  likely  to  canse  confusion  in  trade 
when  so  applied.  Barthels  Mfg.  Co.  y. 
United  Lace  &  Braid  Mfg.  Go.  (1915) 
43  App.  D.  O.  200. 

The  words  "Imperator"  and  '^Kaiser,** 
as  trade-marks  applied  to  beer,  al- 
though having  a  philological  connec- 
tion, are  not  so  similar  as  to  be  likely 
to  cause  confusion  in  trade.  Kaiser- 
brauerei  Beck  &  Go.  v.  S.  Liebmann's 
Sons  Brewing  Go.  (1915)  43  App.  D.  (X 
268. 

One  can  distinguish  the  goods  that  he 
manu&ctures  and  sells  by  a  peculiar 
label,  and  no  other  person  has  a  right 
to  adopt  his  label  or  trade-mark,  or 
one  so  like  his  as  to  lead  the  public 
to  suppose  the  article  to  .which  it  is 
affixed  is  the  manufacturer's.  El  Mo- 
delo  Cigar  Mfg.  Co.  ▼.  Gato  (1889)  25 
Fla.  886,  7  South.  23,  6  L.  R.  A.  823, 
23  Am.  St  Rep.  637. 

34.  Use  of  trade-mark  or  trade- 
■ame  for  different  goodSi^— It  is  error 
to  refuse  to  register  as  a  trade-mark, 
as  applied  to  kalsomine,  the  picture  of 
a  Dutchman,  because  of  the  registered 
trade-mark  of  another  party,  as  applied 
to  white  lead,  consisting  of  a  Dutch 
boy.  Muralo  Co.  ▼.  National  Lead  Co. 
(1911)  36  App.  D.  C.  541. 

An  opposition  to  the  registration  of 
the  word  "Educator,"  as  applied  to 
salted,  smoked,  or  canned  fish,  is  prop- 
erly dismissed,  when  based  upon  the 
registration  of  the  same  word  as  a 
trade-mark'for  crackers,  biscuits,  bread, 
and  breakfast  cereals.  Johnson  Edu- 
cator Food  Co.  y.  Sylvanus  Smith  & 
Co.  (1911)  37  App.  D.  C.  107,  writ  of 
certiorari  denied  (1911)  32  Sup.  Ct. 
522. 

Registration  of  a  trade-mark  for  hair- 
pins containing  the  word  "Hump"  is 
improperly  denied,  although  it  appears 
that  the  opposer  has  adopted  and  made 
prior  use  of  the  same  word  as  a  trade- 
mark for  hooks  and  eyes,  since  the 
goods  of  the  applicant  and  the  opposer 
are  not  of  the  same  descriptive  proper- 
ties. Hump  Hairpin  Co.  v.  De  Long 
Hook  &  Eye  Co.  (1913)  39  App.  D.  C. 
484. 

Registration  of  the  trade-mark  "G.  J. 
6."  Inclosed  in  a  triangular  border,  to 
be  used  on  automobiles,  is  properly  al- 
lowed over  opposition,  although  it  ap- 
pears that  the  opposer  has  adopted  and 
made  prior  use  of  the  mark  "6.  &  J." 
inclosed  in  a  similar  triangular  border, 
as  a  trade-mark  for  rubber  tires,  since 
the  descriptive  properties  of  automo- 
biles and  rubber  tires  are  not  the  same. 
G.  &  J.  Tire  Co.  v.  G.  J.  G.  Motor  Car 
Co.  (1913)  39  App.  D.  C.  508. 


Opposition  to  the  registration  of  "Hy- 
drox"  as  a  trade-mark  for  peroxide 
of  hydrogen  held  properly  dismissed, 
although  the  same  word  has  been  em* 
ployed  by  opponent  as  a  mark  for  dis- 
tilled and  carbonated  waters  and  cer- 
tain soft  drinks.  Consumers  Co.  v. 
Hydrox  Chemical  Co.  (1913)  40  App. 
D.  C.  284. 

Registration  as  a  trade-mark  for  non- 
alcoholic grape  juice,  of  a  word  al- 
ready in  use  and  registered  as  a  trade- 
mark for  lager  beer,  will  not  be  denied 
on  opposition,  since  the  respective 
goods  are  not  of  the  same  descriptive 
properties.  Peter  Schoenhofen  Brew- 
ing Co.  V.  John  Sexton  &  Co.  (1914) 
41  App.  D.  C.  510, 

The  registration,  for  underwear,  of  a 
trade-mark  identical  with  a  registered 
mark  f^r  hosiery,  will  be  denied.  N. 
Wolf  &  Sons  V.  Lord  &  Taylor  (1914) 
41  App.  D.  C.  514. 

Opposition  to  the  registration,  as  a 
trade-mark  for  enamel  paint,  of  a  word 
in  use  as  a  trade-mark  for  pottery 
ware,  will  be  dismissed,  under  the  pro- 
visions of  this  section.  Rookwood  Pot- 
tery Co.  V.  A.  Wilhelm  Co.  (1915)  43 
App.  D.  C.  1. 

Similarity  between  the  enamel  used 
by  the  opposer  to  produce  the  glaze 
finish  on  its  pottery  and  the  enamel 
paint,  as  a  trade-mark  for  which  reg- 
istration of  a  word  in  use  by  the  op- 
poser is  sought,  does  not  bring  the  case 
within  the  prohibition  of  this  section. 

Since  the  manufacturer  of  thermo- 
statically controlled  electric  heating  ap- 
paratus may,  at  any  time,  manufacture 
electrically  heated  steam  car  heaters, 
a  prior  manufacturer  of  thermostatic 
steam  traps  will,  on  the  other's  opposi- 
tion, be  denied  registration.  Simplex 
Electric  Heating  Co.  v.  Gold  Car  Heat- 
ing &  Lighting  Co.  (1915)  43  App.  D. 
C.  28. 

A  mark  in  use  by  one  person  as  a 
general  trade-mark  for  a  general  class 
of  goods  will  not  be  registered  for 
goods  within  that  class  which  the  op- 
poser has  not  manufactured,  or  to 
which  he  has  not  directly  applied  the 
mark.    Id. 

35.  Right   to   use   samo   namew— One 

may  not  in  the  use  of  his  name  in  busi- 
ness resort  to  any  artifice  or  do  any  act 
calculated  to  mislead  the  public  as  fb 
the  identity  of  the  business  firm  or  of 
the  article  produced  to  the  injury  of  an- 
other beyond  that  which  results  from 
the  similarity  of  names.  International 
Silver  Co.  v.  Rogers  (N.  J.  1907)  67  A. 
105  (reversing  decree  [1906]  63  A. 
977);  World's  Dispensary  Medical 
Ass'n  V.  Pierce  (1910)  122  N.  Y.  S. 
818,  138  App.  Div.  401. 

It  was  error  to  reject  an  application 
for  the  registration  of  a  trade-mark  for 
silver-plated  ware  consisting  of  the 
name  "Rogers,"  and  a  device  very  sim- 
ilar to  that  of  a  rival,  where  both  par- 
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ties  are  entitled  to  the  nse  of  the  word, 
although  some  confusion  may  arise  be- 
cause of  its  common  use.  Wm.  A.  Rog- 
ers, Limited,  v.  International  Silver  Co. 
(1910)  34  App.  D.  C.  410. 

The  law  does  not  prevent  the  use  of 
the  same  mark  by  different  persons,  so 
long  as  the  goods  to  which  it  is  applied 
are  so  distinctive  in  class  and  quality  as 
to  forbid  the  probability  of  confusion 
in  trade.  6.  &  J.  Tire  Co.  v.  G.  X  G. 
Motor  Car  Co.  (1913)  89  App.  D.  O. 
50& 

A  surname  which  has  been  associated 
for  half  a  century  with  a  certain  manu- 
facture is  not  entitled  to  registration 
as  a  trade-mark  by  a  rival  manufac- 
turer, where  he  does  not  display  the 
name  so  as  to  give  such  a  distinctive 
impression  to  the  eye  of  the  ordinary 
observer  as  to  outweigh  the  significance 
of  the  mere  name.  Oliver  Chilled  Plow 
Works  V.  Wm.  J.  Oliver  Mfg.  Co.  (1913) 
40  App.  B.  C.  125. 

The  registration  of  a  corporate  name 
by  another  as  a  trade-mark  is  forbid- 
den by  this  section.  Rookwood  Pot- 
tery Co.  V.  A.  Wilhelm  Co.  (1915)  43 
App.  D.  C.  1. 

36.  Priority  of  osow— A  firm  commenc- 
ed to  use  a  trade-mark  in  1883,  and  con- 
tinued such  use  until  its  failure  about 
1890,  and  during  the  same  time  defend- 
ant used  a  similar  name.  On  being  sued 
for  infringement,  he  promised  to  quit, 
but,  the  firm  soon  failing  he  did  not. 
After  the  failure  complainant's  assign- 
or, who  had  become  a  partner  shortly 
before,  appropriated  the  trade-mark  as 
bis  own,  and  had  the  same  registered. 
Held,  that  he  was  not  the  legal  succes- 
sor of  the  firm,  and  obtained  no  right 
from  defendant's  promise,  but  his  right 
dated  only  from  the  time  of  his  own  use, 
later  than  defendant's.  Deitsch  v. 
George  R.  Gibson  Co.  (C.  C.  1907)  155 
Fed.  383;  Deitsch  v.  Gibson  (D.  C. 
1912)  198  Fed.  410. 

Where  the  mode  in  which  plaintiffs 
and  their  assignor  packed  their  cigars 
under  the  trade-mark  "La  Normandi," 
the  kind  of  boxes  used,  the  number  In 
a  box,  the  number  in  each  bunch,  the 
particular  color  of  ribbon,  and  the  size 
and  shape  of>the  cigars,  were  old  in  the 
trade  prior  to  the  adoption  of  plaintiffs' 
trade-mark,  and  cigars  thus  made,  and 
resembling  plaintiffs',  had  been  sold 
widely  prior  thereto,  under  the  name 
**La  Normande,"  the  use  of  the  words 
"La  Normanda"  will  not  be  enjoined  to 
protect  plaintiff.  Stachelberg  v.  Ponce 
(1888)  128  U.  S.  686,  9  Sup.  Ct.  200, 
32  L.  Ed.  569,  affirming  decree  (C.  C. 
1885)  23  Fed.  .430. 

Complainants  have  no  trade-mark  in 
the  word  **Tycoon,"  as  applied  to  a 
certain  kind  of  tea,  where  the  word 
was  in  common  and  general  use,  as  de- 
scriptive of  a  certain  class  of  teas,  for 
many  years  before  complainants'  adop- 
tion of  it.    Corbin  v.  Gould  (1890)  133 
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611. 

A  valid  trade-mark  cannot  be  acquired 
in  a  word  which  has  been  previously  ap- 
propriated and  used  by  other  parties  as 
a  brand  for  like  goods.  Columbia  Mill 
Co.  V.  Alcorn  (1893)  150  U.  S.  460.  14 
Sup.  Ct.  151,  37  L.  Ed.  1144,  affirming 
(C.  C.  1889)  40  Fed.  676. 

The  use  of  the  name  "Pocahontas 
Coal"  by  the  selling  agents  for  the  own- 
ers of  coal  mined  at  or  near  a  town 
called  Pocahontas  will  not  create  an 
exclusive  right  in  such  agents  to  the 
use  of  the  name  for  all  the  coal  from 
that  field,  or  deprive  the  mine  owners 
of  the  right  to  use  the  same  name. 
Castner  v.  Coffman  (1900)  20  Sup.  Ct. 
842,  178  U.  S.  168,  44  L.  Ed.  1021,  af- 
firming decree  Coffman  v.  Castner 
(1898)  87  Fed.  457,  31  C.  C.  A.  65. 

In  1884,  defendants,  in  ignorance  of 
the  former  use  of  the  word,  adopted 
a  certain  trade-name,  which  they  used 
until  1891,  when  complainant  registered 
the  name  as  a  trade-mark.  Held,  that 
the  use  of  the  name  by  plaintiff's  pre- 
decessors in  1873  was  so  transient  and 
inconsiderable  as  to  suggest  mere  ex- 
periment, and  that  the  evidence  of  in- 
tention to  appropriate  it  was  repelled 
by  the  omission  to  use  it  until  after 
its  adoption  by  defendants.  Brower 
V.  Boulton  (1893)  58  Fed.  888,  7  C.  C. 
A.  567,  affirming  decree  (C.  C.  1892)  53 
Fed.  389. 

That  one  person,  other  than  com- 
plainant, shipped  coal  marked  "Pocahon- 
tas Coal,  from  the  Browning  Mines," 
does  not  show  an  interruption  of  public 
acquiescence  in  complainant's  use  of 
the  name  *Tocahontas,"  but  rather, 
from  the  use  of  the  qualifying  words, 
supports  complainant's  exclusive  use 
of  the  unqualified  words.  Atwater  v. 
Castner  (1898)  88  Fed.  642,  32  C.  C. 
A.  77,  rehearing  denied  (1898)  90  Fed. 
828,  32  C.  C.  A.  602. 

Expiration  of  the  English  patent  did 
not  affect  the  right  to  protection  in  this 
country  in  the  exclusive  use  of  a  name 
which  had,  since  its  introduction  here, 
constituted  the  trade-name  of  plaintiff's 
product  Rah t Jen's  American  Composi- 
tion Co.  V.  Holzappel's  Composition  Co. 
(1900)  101  Fed.  257,  41  C.  C.  A.  329, 
reversed  Holzapfel's  Compositions 
Company  v.  Rahtjen's  American  Com- 
position Company  (1901)  22  Sup.  Ct. 
6,  183  U.  S.  1,  46  L.  Ed.  49. 

To  entitle  one  to  protection  in  the 
use  of  a  trade-name,  he  must  not  only 
have  been  the  first  to  use  it,  but  must 
have  established  a  business  under  it. 
Mere  intention  of  using  it  gives  no  ex- 
clusive right  therein  as  against  one  who 
actually  uses  it  before  he  has  carried 
his  intention  into  practical  effect. 
American  Washboard  Co.  v.  Saginaw 
Mfg.  Co.  (1900)  103  Fed.  281,  43  C.  C. 
A.  233,  50  L.  R.  A.  609. 

Complainant  held  entltied  to  protec- 
tion in  a  trade-mark;  it  being  the  first 
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to  use  the  title,  and  that  it  was  bo  used 
exclasively  by  complainant  and  its  li- 
censees for  such  length  of  time  as  to 
give  it  a  proprietary  right  therein.  New 
York  Herald  Co.  t.  Star  Go.  (1006)  146 
Fed.  1023,  76  C.  C.  A.  678,  affirming 
order  (G.  G.  1006)  146  Fed.  204. 

Neither  complainant  nor  defendant 
held  entitled  to  the  exdusive  use  of  the 
word  "Globe"  as  a  trade-mark  for  wash* 
ing  machines,  where  it  had  been  in 
use  by  another  manufacturer  and  his 
successors  for  some  years  before  its 
adoption  by  either,  and  that  such  use 
continued  for  some  years  afterward. 
Diets  y.  Horton  Mfg.  Go.  (1009)  170 
Fed.  865,  96  G.  C.  A.  41. 

A  member  of  a  partnership  which 
deals  in  bottled  whisky,  and  uses  as  a 
trade-mark  a  distinctiye  label  contain- 
ing the  surname  of  the  partners,  can- 
not also  confer  such  right  upon  a  cor- 
poration of  which  he  is  a  stockholder 
and  officer,  but  which  has  no  connection 
with  the  business  of  the  firm,  as  against 
another  dealer  which  has  used  the  same 
name  as  a  brand  and  trade-mark  for 
whisky  for  many  years.  National  Dis- 
tilling Go.  y.  Gentury  Liquor  &  Gigar 
Co.  aOlO)  183  Fed.  206,  105  C.  C.  A. 
638. 

Complainants  held  not  to  haye  acquir- 
ed the  right  to  the  exdusive  use  of  the 
word  "Princess"  as  a  trade-mark  for 
shirt  waists,  on  eyidence  showing  an 
eztensiye  use  of  the  word  in  connection 
with  shirt  waists  by  others  throughout 
the  country  for  several  years  prior  to 
the  earliest  date  of  its  use  by  complain- 
ants. Spiegel  y.  Zuckerman  (1911) 
188  Fed.  63,  110  G.  G.  A.  133,  affirming 
4ecree  (C.  G.  1910)  175  Fed.  978. 

Under  this  section  and  section  9501, 
post,  the  prima  fade  case  made  by  the 
registration  of  a  trade-mark,  contain- 
ing as  a  part  thereof  the  word  "Abrico- 
tine"  in  connection  with  cordials,  was 
not  overcome  by  the  presence  of  the 
word  "Abrlcotine"  as  applied  to  liqueurs 
in  a  French  encydopedia  bearing  a  date 
subsequent  to  the  date  of  the  begin- 
ning of  the  ten-year  period  and  more 
than  20  years  after  the  original  registra- 
tion of  complainant's  French  trade- 
mark; it  not  appearing  that  it  was  not 
complainant's  product  that  placed  the 
term  in  the  encydopedia.  Rossmann  y. 
Gamier  (1914)  211  Fed.  401,  128  G.  G. 
A.  73. 

Where  one  had  only  a  defensive  right 
to  use  a  trade-mark  as  against  injunc- 
tive relief  by  another,  the  latter  could 
register  the  trade-mark.  W.  A.  Gaines 
ft  Co.  v.  Rock  Spring  Distilling  Go. 
(1915)  226  Fed.  531. 

Exdusive  enjosrment  of  a  trade-mark 
does  not  rest  upon  a  right  of  property 
therein,  but  on  its  prior  use  and  appli- 
cation in  the  manner  in  which  it  has 
been  imitated  and  employed  by  defend- 
ant Walton  y.  Crowley  (0.  C.  1856) 
Fed.  Gas.  No.  17,188. 

An  exdusive  right  to  the  title  "Chat- 
terbox," as  a  name  for  a  series  of  ju- 
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venile  books,  is  not  defeated  because  of 
prior  appropriation,  by  the  publication, 
in  1852,  for  two  successive  months,  of 
a  monthly  newspaper  called  ''Chatteris 
Chatterbox,"  not  intended  for  young 
people;  nor  by  the  publication,  in  1807, 
in  a  volume  called  "Original  Poems  for 
Infant  Minds,"  of  a  poem  called  "The 
Chatterbox";  nor  by  the  publication, 
in  1861,  of  a  book  called  "The  Favorite 
Scholar,"  containing  a  prose  story  call- 
ed 'Xdttle  Chatterbox."  Estes  v. 
Worthington  (G.  C.  1887)  31  Fed.  154. 

The  first  use  of  the  trade-mark  "Epi- 
cure" by  complainants  as  a  brand  for 
packed  salmon,  and  the  establishment 
of  a  business  thereunder,  entitled  them 
to  protection  against  the  use  of  it  by 
defendants  for  salmon,  though  defend- 
ants had  previously  used  it  as  a  trade- 
mark for  canned  fruits  and  vegetables. 
George  v.  Smith  (C.  0.  1892)  52  Fed. 
830. 

The  use  of  the  word  "Home"  in  con- 
nection vdth  a  make  of  sewing  machino 
for  over  25  years  entitles  the  manufac- 
turer to  protection  against  one  who  puts 
the  words  "Home  Delight"  in  a  sim- 
ilar way  on  machines  offered  for  sale  by 
him.  New  Home  Sewing  Mach.  Co.  v. 
Bloomingdale  (C.  C.  1893)  59  Fed.  284. 

Where  the  American  Grocery  Com- 
pany began  business  at  the  fiormer 
stand  of  one  using,  by  right,  the  trade- 
mark "A.  G.,"  and  adopted  a  mark 
consisting  of  the  letters  "A.  G.  Go."  in 
a  monogram  similar  to  plaintiff's  it 
should  be  restrained  from  using  such 
monogram.  GodiUot  v.  American  Gro- 
cery Go.  (C.  C.  1896)  71  Fed.  873. 

The  exclusive  right  to  the  use  of  a 
trade-mark  or  device  rests  on  such 
use  as  makes  it  point  out  the  origin  of 
claimant's  goods,  and  must  be  early 
enough  for  that,  but  absolute  priority, 
or  invention,  is  not  required.  Tetlow 
y.  Tappan  (C.  G.  1898)  85  Fed.  774. 

The  royal  pharmacy  in  Munich  hav- 
ing used  the  name  "Liebig"  for  many 
years  with  the  permission  of  Baron 
liebig,  the  originator  of  the  process 
of  manufacture,  his  consent  during  the 
same  time  to  the  use  of  the  name  by 
the  liebig's  Extract  of  Meat  Company, 
Limited,  cannot  lay  the  foundation  for 
a  common-law  right  in  the  latter  com- 
pany to  the  exclusive  use  of  such  name 
as  a  trade-mark.  Liebig's  Extract  of 
Meat  Co.  v.  Llbby,  McNeill  &  Libby  (C. 
C.  1900)  103  Fed.  87. 

The  registration  of  the  name  "Liebig*s 
Extract  of  Meat"  as  a  trade-mark  could 
confer  no  exclusive  right,  where  the 
article  was  previously  known  and  sold 
under  such  name  as  a  generic  designa- 
tion, and  where  the  manufacturer  had 
no  trade-mark  rights  in  the  name  in 
Its  own  country.  Liebig's  Extract  of 
Meat  Co.  v.  Walker  (C.  O.  1902)  115 
Fed.  822. 

Use  for  many  years  of  certain  let- 
ters of  the  alphabet  to  indicate  quality 
and  size  of  one's  product  did  not  give 
him  a  trade-mark  right  in  the  letters 
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BO  as  to  preclude  their  use  for  similar 
purposes  by  other  manufacturers.  Ste- 
vens Linen  Works  v.  William  &  John 
Don  &  Co.  (C.  C.  1903)  121  Fed.  171, 
affirmed  (1904)  127  Fed.  950,  62  C.  C. 
A.  582. 

In  1892  complainants  adopted,  and 
have  since  used,  the  term  "Club  Cock- 
tails." About  1892,  and  perhaps  earli- 
er, a  limited  quantity  of  bottled  cock- 
tails was  put  on  the  market  under  the 
name  of  "Outing  Club  Cocktails,"  but 
these  goods  made  little  or  no  impres- 
sion on  the  trade  and  the  use  of  the 
name  was  in  the  nature  of  an  experi- 
ment, and  was  transitory  and  inconsid- 
erable. In  1898  the  manufacturer  of 
the  "Outing  Club  Cocktails"  caused  to 
be  inserted  in  Mida*8  Register  a  label 
on  which  those  words  appeared,  with 
the  statement,  "Used  since  1894." 
Held,  the  evidence  did  not  establish  any 
commercial  use  of  the  word  "Club," 
as  applied  to  cocktails,  sufficient  to 
show  an  appropriation  thereof  as  a 
trade-name  prior  to  complainants' 
adoption  thereof.  Heublein  v.  Adams 
(C.  C.  1903)  125  Fed.  782. 

Where  complainant's  product  was 
on  the  market,  and  known  as  "A.  C. 
Pads"  to  the  trade,  a  long  time  before 
defendant  used  the  marks  "A.  C."  on 
similar  pads,  defendant  was  not  entitled 
to  the  exclusive  use  of  the  letters  "A. 
C."  by  having  subsequently  registered 
such  letters  as  a  trade-mark.  Revere 
Rubber  Co.  v.  Consolidated  Hoof  Pad 
Co.  (C.  C.  1905)  139  Fed.  151. 

Where  a  term  has  been  used  by  plain- 
tiff and  his  predecessors  for  many 
years,  and  has  become  well  known  in 
the  trade  as  designating  plaintiffs  goods 
exclusively,  complainant  was  entitled 
to  protection  in  the  exclusive  use  of 
the  name  "Old  Crow"  as  designating 
its  goods.  W.  A.  Gaines  &  Co.  v.  Kahn 
(C.  C.  1907)  155  Fed.  639,  decree  re- 
versed Kahn  v.  W.  A.  Gaines  &  Co. 
(1908)  161  Fed.  495.  88  0.  O.  A.  437, 
writ  of  certiorari  denied  W.  A.  Gaines 
&  Co.  v.  Kahn  (1908)  29  Sup.  Ot.  682, 
212  U.  S.  572,  53  L.  Ed.  656. 

One  whose  trade  has  been  local  for 
30  years  cannot,  upon  entering  terri- 
tory occupied  by  defendant  for  a  like 
period,  enjoin  defendant's  use  there 
of  a  trade-name  common  to  both. 
Thomas  G.  Carroll  &  Son  Co.  v.  Mc- 
Hvaine  &  Baldwin  (C.  C.  1909)  171 
Fed.  125,  decree  affirmed  Thomas  J. 
Carroll  &  Son  Co.  v.  Mcllvaine  &  Bald- 
win (1910)  183  Fed.  22,  105  C.  C.  A. 
314. 

The  right  to  the  use  of  the  name 
"Baltimore  Club"  as  a  trade-mark  for 
rye  whisky  held  to  be  in  defendant  on 
the  ground  of  prior  use,  although  both 
parties  had  used  it  continuously  for 
many  years,  but  in  different  localities. 
Id. 

Registration  of  a  trade-mark  cannot 
confer  title,  if  some  other  individual  by 
prior  adoption  and  use  has  acquired  a 
common-law  title.     Id. 

The    word    "cream,"    not   previously 
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used  in  that  connection,  may  be  adopt- 
ed as  a  trade-mark  for  a  superior  brand 
of  rolled  oats;  but  its  prior  use  by 
other  manufacturers  generally  to  de- 
note the  first  quality,  either  alone  or 
in  combination  in  the  term  "extra 
cream,"  in  which  sense  it  had  come 
to  be  understood  in  the  trade,  would 
preclude  its  exclusive  appropriation  as 
a  trade-mark  by  any  one  manufacturer. 
Albers  Bros.  Milling  Co.  v.  Acme  Mills 
Co.  (C.  C.  1909)  171  Fed.  989. 

"Liebig*s  Extract  of  Meat  Company, 
Limited,"  an  English  corporation,  held 
not  entitled  to  restrain  the  "liebig  Ex- 
tract Company,"  of  New  York,  from 
using  its  own  name  in  a  competing 
business  in  this  country;  the  defendant 
having  adopted  and  continuously  used 
the  name  since  a  time  before  complain- 
ant opened  an  office  here  on  the  same 
street.  Liebig's  Extract  of  Meat  Co. 
V.  Liebig  Extract  Co.  (C.  O.  1909)  172 
Fed.  158,  decree  reversed  (1910)  180 
Fed.  688,  103  C.  C.  A.  654. 

In  a  suit  for  trade-mark  infringement, 
evidence  held  to  show  complainant's 
priority  of  adoption  of  the  mark  in 
question.  Eagle  White  Lead  Co.  v. 
Pflugh  (C.  C.  1910)  180  Fed.  579,  de- 
cree reversed  Pflugh  v.  Eagle  White 
Lead  Co.  (1911)  185  Fed.  769,  107  C. 
C.  A.  659,  writ  of  certiorari  denied 
Eagle  White  Lead  Co.  v.  Pflugh  (1911) 
31  Sup.  Ct  719,  220  U.  S.  615,  55  L. 
Ed.  610. 

Where  certain  terms  are  synony- 
mous in  the  trade,  meaning  arches 
made  by  complainant,  and  he  has  had 
exclusive  user  of  such  terms  for  near- 
ly 30  years,  such  names  could  be  used 
by  him  and  protected  as  trade-names. 
R.  Guastavino  Co.  v.  Oomerma  (C.  C. 
1910)  180  Fed.  920. 

Under  the  provisions  of  this  section, 
any  mark  used  for  10  years,  although 
it  could  not  have  been  the  subject  of 
a  common-law  trade-mark,  becomes  a 
valid  trade-mark  on  its  registration, 
and  is  entitled  to  the  same  kind  and 
extent  of  protection  as. would  be  accord- 
ed to  any  other  trade-mark.  Thaddeus 
Davids  Co.  v.  Davids  (C.  C.  1911)  190 
Fed.  285,  decree  reversed  (1912)  192 
Fed.  915,  114  C.  C.  A.  355. 

Complainant,  having  used  the  words 
"Coca-Cola"  as  a  trade- mark  in  inter- 
state commerce  for  10  years  prior  to 
this  act,  and  having  registered  it  under 
this  section,  held  entitled  to  the  ex- 
clusive use  of  such  word  as  a  trade- 
mark. Coca-Cola  Co.  v.  Nashville  Syr- 
up Co.  (D.  C.  1912)  200  Fed.  157. 

Prior  use  of  the  figure  of  a  cow  as 
a  trade-mark  on  defendant's  butter 
would  not  invalidate  complainant's 
trade-mark  of  the  figure  of  a  cow  to 
be  used  in  connection  with  the  sale  of 
cheese,  if  it  was  otherwise  valid.  Law- 
rence V.  P.  E.  Sharpless  Co.  (D.  C. 
1913)  203  Fed.  762,  decree  affirmed 
P.  E.  Sharpless  Co.  v.  William  A.  Law- 
rence &  Son  (1913)  208  Fed.  &S6,  126 
C.  C.  A.  46. 

One  having  the  exclusive  right  to  sell 
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a  patented  article,  who  adopted  and 
used  exclufllTely  for  more  than  10  years 
prior  to  1905  a  trade-mark  indicating 
the  origin  of  sale  of  such  arjticle  in  this 
country,  held,  on  the  expiration  of  the 
patent,  entitled  to  its  registration  and 
to  its  protection  from  infringement  by 
the  English  patentees.  Hughes  y.  Al- 
fred H.  Smith  Co.  (D.  O.  1913)  205 
Fed.  302,  decree  affirmed  (1913)  209 
Fed.  37.  126  C.  C.  A.  179. 

Complainant's  predecessor  in  title 
having  made  previous  use  of  the  word 
"Rex"  in  connection  with  a  proprietary 
medicine,  complainant  held  entitled  to 
restrain  defendant's  use  of  the  same 
word  in  connection  with  medicinal  prep- 
arations for  similar  use.  United  Drug 
Co.  V.  Theodore  Rectanus  Co.  (D.  C. 
1913)  206  Fed.  570. 

Use  of  a  name  during  the  life  of  the 
patent  cannot  be  availed  of  after  the 
patent  has  expired  to  make  up  the  10 
years  of  actual  and  exclusive  use  nee* 
essary  to  authorize  its  registration  un- 
der this  section.  National  Lock  Wash- 
er Co.  V.  Hobbs  Mfg.  Co.  (D.  C.  1914) 
210  Fed.  516. 

Where  a  retail  dealer  and  his  pred- 
ecessors have  conducted  a  business  un- 
der a  trade-name  for  22  years  in  a  dty, 
another's  use  of  the  same  name  in  the 
same  business  is  an  infringement. 
Nolan  Bros.  Shoe  Co.  v.  Nolan  (1900) 
63  P.  480,  131  Cal.  271.  53  L.  R.  A. 
384,  82  Am.  St.  Rep.  346. 

In  the  interest  of  fair  trade  dealing, 
courts  of  equity  will  protect  the  one 
who  has  been  first  in  the  field  doing 
business  under  a  given  name;  but, 
where  there  is  no  fraud,  no  relief  can 
be  granted.  Dunston  v.  Los  Angeles 
Tan  &  Storage  Co.  (CaL  1913)  131 
Pac.  115. 

Where  a  person  claimed  under  oath 
that  he  first  used  his  trade-mark  in 
September,  1891,  he  jcannot  maintain 
an  action  for  an  Injunction  and  dam- 
ages for  infringement  against  one  who 
adopted  and  used  the  same  mark  prior 
thereto.  Hyman  v.  Soils  Cigar  Co. 
(1894)  4  Colo.  App.  475,  36  Pac.  444. 

A  mark  simulating  the  arms  or  seal 
of  a  state,  although  containing  certain 
additions  and  variations,  is  not  entitled 
to  registration  under  this  section,  pro- 
viding "that  nothing  herein  shall  pre- 
vent the  registration  of  any  mark" 
which  has  been  in  the  "exclusive"  use 
of  the  applicant  for  10  years  prior  to 
the  passage  of  the  act.  In  re  Cahn, 
Belt  &  Co.  (1906)  27  App.  D.  C.  173. 

Under  section  9485,  ante,  and  this 
section,  an  application  for  registration 
of  a  personal  name  as  a  trade-mark 
is  properly  refused,  where  it  states  the 
"class  of  merchandise*'  to  be  "athletic 
supplies,"  and  the  "particular  descrip- 
tion of  goods  comprised  in  such  class" 
to  be  "implements,  apparatus,  and 
goods  used  in  athletic  games,  and 
sports,"  since  new  athletic  games  and 
sports  are  being  invented  every  year, 
and  it  is  impossible  for  the  applicant  to 
have  used  the  name  as  a  mark  in  con- 


nection with  such  newly  invented  games 
and  sports  for  10  years  prior  to  the 
passage  of  the  act.  In  re  A.  G.  Spald- 
ing &  Bros.  (1906)  27  App.  D.  C.  314. 

The  term  "actual  use,"  as  used  in 
this  section,  should  be  strictly  con- 
strued, and  an  applicant  should  not  be 
permitted  to  register  a  word  or  name, 
unless  he  has  actually  used  the  mark 
for  the  required  10-year  period.    Id. 

Congress  has  no  power  to  declare 
what  are,  or  what  are  not,  lawful  trade- 
marks, or  to  say  that  any  alleged  marks 
can  be  appropriated  without  a  prior 
use.    Id. 

Where,  on  a  question  of  priority  of 
adoption  and  use,  the  testimony  of  S.'b 
vritnesses,  all  parties  in  interest,  is 
that,  according  to  their  best  recollec- 
tion, the  trade-mark  was  used  six,  sev- 
en, eight,  or  nine  years  prior  to  1898; 
while  the  testimony  of  M.,  both  docu- 
mentary and  oral,  clearly  shows  an 
adoption  by  him  of  the  trade- mark  in 
1892  and  a  continuous  use  since  that 
time— M.  is  entitled  to  an  award  of 
priority.  Schuster  Co.  v.  Muller  (1906) 
28  App.  D.  C.  409. 

The  sole  use  by  the  applicant  of  his 
name  for  10  years  was  enough  to  con- 
stitute an  exclusive  use  of  the  mark 
within  the  meaning  of  this  section, 
and  to  entitle  him  to  registration  of 
the  name  as  a  trade -mark.  Wm.  A. 
Rogers    v.     International    Silver     Co. 

(1907)  30  App.  D.  C.  97. 

An  application  for  registration  is 
properly  denied  where  it  appears  that 
applicant  was  not  the  exclusive  user  of 
the  words,  but  the  opposer  of  the  ap- 
plication had  sold  its  product  under  the 
same  name,  which  words  accurately 
and  properly  described  such  product, 
and  that  the  trade-mark  of  applicant, 
used  during  a  part  of  such  period  of 
10  years,  did  not  itself  contain  such 
words,  but  that  they  appeared  under  a 
distinctive  device,  apparently  to  de- 
scribe the  contents  of  the  applicant's 
package.  Natural  Food  Co.  v.  Wil- 
liams (1908)  30  App.  D.  C.  348. 

An  opposition  to  registration  of  the 
figure  of  a  star,  associated  with  the 
word  "star,"  as  a  trade -mark  for  a 
brand  of  condensed  milk,  is  properly 
dismissed  where  it  appears  that  the 
original  use  of  the  device  was  on  con- 
densed milk  ordered  by  the  applicant 
from  the  opposer,  a  manufacturer,  and 
so  marked  by  the  manufacturer  in  ac- 
cordance with  directions  of  the  dealer, 
and  that  subsequent  shipments  to  the 
dealer  were  so  branded.  Michigan  Con- 
densed   Milk     Co.    V.    Kenneweg    Co. 

(1908)  30  App.  D.  C.  491. 

Where  an  applicant  for  registration 
of  the  words  "Poplar  Log,"  or  "Old 
Poplar  Log,"  has  shown  to  have  us- 
ed them  many  years  prior  to  their  use 
by  the  opposer  of  his  application,  and 
to  have  originated  the  brand  of  whis- 
ky known  by  that  name,  his  application 
is  properly  granted  by  the  commission- 
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er.  Somers  t.  Newman  (1908)  31  App. 
D.  C.  193. 

In  a  trade-mark  interference  case, 
use  of  the  name  on  sample  cards 
amounted  to  a  trade-mark  use,  al- 
though it  could  not  be  affixed  to  the 
goods  themselves  and  the  dealers  were 
the  first  to  use  the  mark,  and  therefore 
entitled  to  registration,  as  against  the 
manufacturers  of  the  article.  Case  v. 
Murpbey   (1908)   31  App.  D.  C.  245. 

The  use  of  the  word  "asbestos," 
merely  to  designate  machinery  packing, 
for  many  years  prior  to  the  filing  by 
another  of  an  application  for  registra- 
tion of  the  same  word,  made  up  of 
fancifully  embellished  letters,  is  suffi- 
cient to  prevent  its  registration  by  the 
latter  applicant  under  the  10-year 
clause  of  this  section.  H.  W.  Johns- 
Manville  Go.  y.  American  Steam  Pack- 
ing Co.  (1909)  33' App.  D.  C.  224. 

In  a  trade-mark  interference,  where 
two  applicants  are  not  entitled  to  regis- 
tration, because  of  fraud  practiced  on 
the  public  by  applying  the  mark  to  a 
blend,  while  advertising  and  selling  the 
product  as  pure  whisky,  the  third  party 
is  not  entitled  to  registration  on  the 
ground  that  the  compound  and  imita- 
tion whiskies  of  his  opponents  are  not 
goods  of  the  same  descriptive  qualities 
as  pure  whisky,  and  that,  therefore,  he 
must  be  said  to  have  had  the  exclu- 
sive use  of  the  mark,  as  all  such  prod- 
ucts belong  to  a  general  class,  and  are 
merchandise  of  the  same  descriptive 
properties,  within  the  meaning  of  that 
act  In  re  Wright  (1909)  33  App.  D. 
C.  510. 

The  one  who  is  first  to  adopt  a  mark 
and  actually  use  it  on  his  goods,  and 
not  the  one  who  first  selects  the  mark 
with  the  intention  of  using  it,  is  en- 
titled to  register  it  as  a  trade-mark. 
Illinois  Match  Co.  y.  Broomall  (1910) 
34  App.  D.  C.  427. 

A  junior  user  of  a  trade-mark  in 
good  faith,  and  without  knowledge  of 
its  use  by  the  prior  owner,  may,  upon 
abandonnfent  of  the  mark  by  the  prior 
owner,  acquire  a  property  right  in  it 
But  if  two  or  more  persons  are  using 
the  mark  at  the  time  of  abandonment, 
with  or  without  knowledge  of  its  prior 
use,  neither  will  be  prior  to  the  6ther 
in  point  of  time,  since  neither  can,  in 
any  event,  date  priority  of  use  beyond 
the  time  when  the  prior  ovmer  surren- 
dered title  by  the  act  of  abandonment 
Seubert  v.  Santaella  &  Co.  (1911)  36 
App.  D.  0.  447. 

A  decision  of  the  Commissioner  of 
Patents,  sustaining  an  opposition  to  an 
application  for  the  registration  of  a 
trade-mark,  was  reversed,  where  it  ap- 
peared that  the  applicant  adopted  its 
mark  without  any  intention  of  simulat- 
ing the  other  mark,  and  that  the  op- 
poser  was  not  the  originator  of  its 
mark,  but  copied  it  from  another. 
Nestle  &  Anglo-Swiss  Condensed  Milk 
Co.  v.  Walter  Baker  &  Co.  (1910)  37 
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App.  D.  O.  148,  writ  of  certiorari  de- 
nied Walter  Baker  &  Co.  v.  Nestle  & 
Anglo-Swiss  Condensed  Milk  Co.  (1911) 
32  Sup.  Ot  525. 

In  a  trade-mark  case  in  which  a  wine 
company  established  by  its  officers  a 
use  of  the  mark  since  1895,  a  photo- 
graph, purporting  to  have  been  taken 
in  that  year,  showing  several  barrels  of 
its  goods,  upon  the  ends  of  which  was 
stenciled  a  mark  somewhat  similar, 
but  essentially  different,  it  was  held 
that  the  stenciling  of  the  barrels  might 
have  been  an  experimental  variation  of 
the  mark  in  question,  and  t!hat  the 
priority  of  the  use  claimed  had  been 
sufficiently  shown.  Carmel  Wine  Co. 
V.  California  Winery  (1911)  38  App. 
D.  C.  1. 

Registration,  for  canned  fruits  and 
yegetables,  of  the  word  "Evergreen" 
over  the  representation  of  green  string 
beans  and  a  field  of  green  growing  vege- 
tables, is  properly  refused  under  this 
section,  where  it  is  shown  that  within 
10  years  the  use  of  the  mark  by  ap- 
plicant was  not  exclusive.  Sears  & 
Nichols  Co.  y.  Brakeley  (1912)  38  App. 
D.  C.  530. 

Whether  there  has  been  the  actual 
trade-mark  use  by  the  applicant  that 
is  the  condition  of  registration  is  a 
question  solely  for  the  consideration 
and  determination  of  the  Commission- 
er of  Patents.  Hump  Hairpin  Co.  v. 
De  Long  Hook  &  Eye  Co.  (1913)  39 
App.  D;  C.  484. 

An  opposition  to  an  application  for 
the  registration  of  a  trade-mark  held, 
because  of  prior  use,  properly  dismiss- 
ed. Alaska  Packers'  Ass*n  v.  Admiralty 
Trading  Co.  (1915)  43  App.  D.  C.  198. 

While  the  use  of  a  trade- mark  in 
connection  with  accessory  symbols  or 
words  still  constitutes  a  use  of  the 
mark,  whatever  right  an  applicant  for 
registration  has  acquired  to  the  ex- 
clusive use  of  his  mark  must  appear 
clearly  from  the  use  shown.  Quaker 
City  Flour  MiUs  Co.  y.  Quaker  Oats 
Co.  (1915)  43  App.  D.  C.  2(50. 

An  opposition  by  the  registrant  of  a 
trade-mark  for  a  vehicle  tire,  located 
centrally  of  the  tread  portion  thereof, 
to  the  application  for  the  registration 
by  another  of  a  somewhat  similar  trade- 
mark for  inner  tubes  helically  disposed 
and  applied  on  the  surface  of  the  tube, 
held  properly  dismissed.  Goodyear  Tire 
&  Rubber  Co.  y.  Republic  Rubber  Co. 
(1915)  43  App.  D.  C.  275. 

Xncandescent  gas  mantels  and  incan- 
descent electric  lamps  are  goods  of  the 
same  descriptive  properties,  within  the 
meaning  of  the  Trade-Mark  Act;  and 
where  the  word  "Mazda"  has  been  reg- 
istered as  applied  to  such  lamps,  the 
word  is  not  registerable  by  another  who 
seeks  to  use  it  as  a  trade-mark  for 
such  mantels.  Anglo-American  Incan- 
descent Light  Co.  y.  General  Electric 
Co.  (1915)  43  App.  D.  C.  385. 

One   who  is  tlie  original  appropria- 
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tor  of  a  trade-nam6,  employs  it  in  his 
business,  advertises  it,  and  establishes 
a  reputation  in  connection  therewith, 
acquires  a  right  of  property  therein 
which  will  be  protected  by  injunction. 
Wormser  y.  Shayne  (1904)  111  111. 
App.  556. 

A  trade-mark  becomes  exclusive 
property  only  when  one  has,  prior  to 
any  one  else,  appropriated  and  used  it 
to  indicate  the  origin,  ownership,  and 
quality  of  an  article  to  which  it  is  at- 
tached. Avery  v.  Meikle  (1883)  81  Ky. 
73,  4  Ky.  Law  Rep.  759. 

Where  plaintiff  for  20  years  had  used 
the  brand  **Waterfill  &  Frazier."  de- 
fendants will  be  enjoined  from  using  the 
same  brand  for  the  same  business, 
though  their  firm  is  composed  of  per- 
sons named  WaterfiU  and  Frazier.  Fra- 
lier  V.  Dowling  (1897)  39  S.  W.  45,  18 
Ky.  Law  Rep.  1109. 

Where  two  distilling  concerns  began 
the  use  of  the  same  brand  near  the 
same  time,  and  continued  its  use  for  10 
years,  one  whose  prior  right  was  not 
dear  could  not  then  enjoin  use  by  the 
other,  who  had  added  greatly  to  its 
value  by  expending  large  sums  of  money 
in  its  advertisement  Old  Times  Dis- 
tillery Co.  V.  Casey  (1898)  47  S.  W.  610, 
20  Ky.  Law  Rep.  994,  104  Ky.  616,  42 
L.  R.  A.  466,  84  Am.  St.  Rep.  480. 

Plaintiff  was  authorized  to  use  a  cer- 
tain trade -name.  Defendant  had,  for 
many  years  previously,  sold  the  prod- 
uct of  plaintiff's  predecessors  under 
such  trade-name.  Held,  he  may  not  now 
use  such  name  as  applied  to  other  than 
plaintiff's  products.  H.  A.  Williams 
Mfg.  Co.  V.  Noera  (1893)  158  Mass. 
110,  32  N.  B.  1037. 

The  exclusive  right  to  a  name,  title, 
or  device  as  a  trade-mark  is  founded 
upon  priority  of  appropriation.  J.  R. 
Watkins  Medical  Co.  v.  Sands  (1901) 
86  N.  W.  340,  83  Minn.  326. 

Where  the  maker  of  a  certain  kind 
of  candy  never  attached  or  stamped 
his  alleged  trade-mark  on  the  candy 
itself,  but  distinguished  his  candy  mere- 
ly by  a  display  card  bearing  the  trade- 
mark in  his  own  show  cases  and  win- 
dows, he  acquired  no  rights  to  the  trade- 
mark. Oakes  v.  St.  Louis  Candy  Co. 
(1898)  48  S.  W.  467, 146  Mo.  391. 
^  There  can  be  no  exclusive  ownership 
of  words  constituting  a  trade- mark 
apart  from  the  use  thereof  to  a  vendible 
commodity,  and  the  mark  must  have 
been  affixed  to  the  commodity  a  suffi- 
cient length  of  time  to  have  obtained 
a  reputation  which  Identifies  its  manu- 
facture. Grocers*  Journal  Co.  v.  Mid- 
land Pub.  Co.  (1907)  105  S.  W.  310, 
127  Mo.  App.  356. 

To  entitle  a  party  to  restrain  use  of 
a  trade-name,  he  must  show  with  rea- 
sonable certainty  that  his  adoption  of 
the  name  was  prior  in  time  to  that  of 
his  adversary.  Chadron  Opera  House 
Co.  V,  Loomer  (1904)  99  N.  W.  649,  71 
Neb.  786. 

The  complainant  using  the  name  "Bla- 


gle  Shoes,"  could  acquire  no  right  in 
the  name  which  would  entitle  him  to 
enjoin  its  use  by  another  person  in  the 
same  dty,  who  previously  had  conduct- 
ed the  "Eagle  Shoe  Store,"  and  who 
afterwards  published  the  fact  that  his 
store  was  not  connected  with  any  other. 
Perlberg  v.  Rosenstone  (N.  J.  Ch.  1905) 
62  A.  446. 

One  may,  by  priority  of  appropria- 
tion of  names,  letters,  marks,  or  sym- 
bols of  any  kind  to  distinguish  his 
manufactures,  acquire  a  property 
therein  as  a  trade-mark,  for  the  Inva- 
sion of  which  an  action  for  damages 
will  lie,  and  in  the  exclusive  use  of 
which  he  may  have  protection,  when 
necessary  by  injunction.  Stokes  v. 
Landgraff   (N.  Y.  1853)  17  Barb.  608. 

If  plaintiffs  were  the  first  to  use  the 
word  claimed  by  them  as  a  designation 
of  a  particular  style  of  goods  made 
by  them,  and  to  have  acquired  a  valua- 
ble interest  in  such  designation,  the 
defendant  must  be  deemed  estopped 
from  using  it  for  the  same  purpose. 
Merserole  v.  Tynberg  (N.  Y.  1868)  36 
How.  Prac.  14;  Messerole  v.  Same  (N. 
Y.  1868)  4  Abb.  Prac.  (N.  S.)  410. 

Where,  for  several  years,  others  had 
used  the  figure  claimed  by  plaintiff  on 
the  same  article  in  various  containers, 
plaintiff  had  no  exclusive  right  to  the 
use  of  the  figure  on  tin  packages; 
there  being  nothing  either  in  the  device 
itself  or  in  the  combination  in  which 
it  was  used  giving  plaintiff  the  exclu- 
sive right  to  the  use  of  the  same. 
Popham  V.  Wilcox  (1874)  38  N.  Y. 
Super.  Ct.  (6  Jones  &  S.)  274. 

Though  one  discover  or  invent  an  ar- 
ticle and  give  it  a  peculiar  and  distinc- 
tive name,  if  he  permit  another  to  ap- 
propriate it  with  that  name  and  to  put 
it  forth  to  the  public  as  his  own,  that 
other  will  become  the  proprietor  of  the 
name  if  he  meets  the  other  conditions 
prescribed  by  the  law  in  such  cases. 
Caswell  V.  Davis  (1874)  58  N.  Y.  223, 
17  Am.  Rep.  233. 

One  who  long  had  printed  in  connec- 
tion with  his  advertisements,  a  repre- 
sentation of  a  flag  with  stars  on  the 
upper  and  lower  borders,  is  entitled  to 
enjoin  the  use  of  the  like  arrangement 
of  stars  upon  the  representation  of  a 
flag  by  another  person  in  the  same 
business.  Johnson  v.  Hitchcock  (1888) 
8  N.  Y.  Supp.  680. 

Where  a  selling  agent  devised  a  la- 
bel, not  containing  the  principal's - 
name,  and  not  provided  by  him,  and 
not  stating  that  the  article  sold  there- 
under was  the  principal's,  the  trade- 
mark belonged  to  the  agent,  and  after 
the  termination  of  the  agency  the  prin- 
cipal could  not  restrain  its  use  by  par- 
ties other  than  his  agents.  Soci4t6  des 
Huiles  d'OUve  de  Nice  v.  Rorke  (1899)  • 
52  N.  B.  1126,  158  N.  Y.  677,  affirming 
judgment  (1896)  39  N.  Y.  S.  28,  5  App. 
Div.  175. 

Where  a  person  in  1885  first  gave 
commercial  value  to  the  name  "Mat- 
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zoon/'  he  ie  entitled  to  an  exclusive 
property  therein  as  a  trade-name,  and 
can  restrain  the  use  of  it  by  others. 
Dr.  Dadirrian  &  Sons  Co.  y.  Hauen- 
stein  (1902)  74  N.  Y.  S.  709,  37  Misc. 
Rep.  23. 

Where  defendant  was  the  first  to  use 
a  certain  trade-name  for  its  cream 
cheese,  continued  to  use  the  name  for 
many  years,  created  a  demand  for  this 
brand  of  cheese,  and  had  always  suc- 
cessfully resisted  any  attempts  by  oth- 
ers to  use  the  name,  it  acquired  a  right 
to  its  use  to  the  exclusion  of  others. 
International  Cheese  Co.  v.  Phenix 
Cheese  Co.  (1907)  103  N.  T.  S.  362, 
118  App.  Div.  499. 

Where  plaintiffs  had  printed  and  pub- 
lished and  advertised  very  extensively 
a  set  of  books  designated  as  "Dr. 
Eliot's  Five-Foot  Shelf  of  Books,"  they 
were  entitled  to  restrain  defendants 
from  advertising  and  selling  a  different 
set  of  books  under  the  titles  of  "Dr. 
Eliofs  Five-Foot  Shelf  of  the  World's 
Best  Books'*  and  "Dr.  EUot's  Five- 
Foot  Shelf  of  the  World's  Greatest 
Books."  Collier  v.  Jones  (1910)  120 
N.  T,  S.  991.  66  Misc.  Rep.  97. 

Where  a  firm  adopts  a  name  for  its 
place  of  business,  and  thereafter  re- 
moves from  the  building;  where  it  has 
used  such  name,  it  cannot  enjoin  a 
subsequent  occupant  of  such  premises, 
conducting  a  similar  business,  from 
using  such  name  to  designate  its  place 
of  business.  Mueller  v.  McDonough 
(1882)  8  Ohio  Dec,  310,  7  Wkly.  Law 
Bui.  65.  reversed  McDonough  v.  Muel- 
ler  (18S4)  12  Wkly.  Law  Bui.  204. 

The  appropriation  as  a  trade- mark 
of  the  word  "Samaritan"  in  one  combi- 
nation of  words  does  not  prevent  its 
use  as  a  trade-mark  in  any  other  com- 
bination. Appeal  of  Desmond  (1883) 
103  Pa.  126,  49  Am.  Rep.  11& 

Where  one,  selling  through  an  agent, 
used  a  certain  brand  for  many  years, 
but  not  adopting  it  as  an  exclusive 
trade-mark,  such  agent  could  not  later 
enjoin  his  former  principal  from  using 
such  mark.  l^Iiles  Corson  Co.  v.  Young 
(Pa.  18W)  29  Wkly.  Notes  Cas.  256. 

In  an  action  to  enjoin  the  infringe- 
ment of  a  trade-mark,  whether  plain- 
tiff's predecessor  in  basineas  had 
adopted  the  words  as  a  trade-mark 
held  a  question  for  the  jury.  CaffareUi 
Bros.  V,  Western  Grocer  Co.  (1908) 
127  S.  W.  1018,  102  Tex.  lOt,  revers- 
ing judgment  Western  Grocer  Co.  v. 
CsffareUi  Brosw  (Tex.  Gv.  App.  1908) 
108  &  W.  413. 

To  restrain  an  unfair  use  of  a  trade- 
name, a  plaintiff  or  hia  predecessor 
must  have  had  a  prior  nse  of  the  name. 
Wright  Reatanrant  Co.  v.  Seattl<>  Res- 
taurant CoL  (1912)  122  Pac.  34a  67 
Wash.  69a 

A  corporatioii  that  had  used  its  cor- 
porate name  io  its  business  transac- 
tions for  10  years  before  piaft^tiff  com- 
menced doing  bosinesa  in  that  state 
cannot  be  h^d  to  hare  wroogfaDy  oaed 
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the  name  of  plaintiffs.  High  Court  of 
Wisconsin  Independent  Order  of  For- 
esters V.  Commissioner  of  Insurance  of 
Wisconsin  (1897)  73  N.  W.  326,  98 
Wis.  94. 

37.  Abandonment  and  extingniabment. 

—Barring  action  or  suit,  see  notes  un- 
der §  9506,  post 

Where  a  son  is  the  first  to  adopt  and 
use  a  trade-mark,  and  has  not  parted 
with  his  interest  in  it,  he  does  not,  by 
acquiescing  in  its  use  by  his  father 
jointly  with  him,  forfeit  his  right  to 
claim  the  trade-mark  as  his  own  prop- 
erty. Giles  Remedy  Co.  ▼.  Giles 
(1905)  26  App.  D.  C.  375. 

If  a  partner  acquires  an  interest  in 
a  trade-mark  through  its  use  during 
his  membership  in  the  firm,  it  ceases 
upon  his  withdrawal,  in  the  absence  of 
an  agreement  to  the  contrary,  and  re- 
mains with  the  partner  who  continues 
to  conduct  the  business.  Bluthenthal 
V.  Bigbie  (1907)  30  App.  D.  C.  11& 

Where,  prior  to  the  passage  of  a  law 
temporarily  restricting,  but  not  prohib- 
iting, the  sale  of  intoxicating  liquors 
within  a  state,  an  applicant 'for  regis- 
tration of  a  trade-mark  had  acquired  a 
property  right  in  the  mark,  and  during 
the  life  of  such  statute  was  engaged  in 
the  manufacture  of  whisky  in  the  state, 
and  engaged  in  interstate  business,  it 
cannot  properly  be  said  that  during 
such  period  he  abandoned  the  use  of 
the  mark  ao  as  to  prevent  its  future 
registration.  Hannis  Distilling  Co.  v. 
George  W.  Torrey  Co.  (1909)  32  App. 
D.  C.  530. 

A  grant  by  the  patentee  of  a  license 
to  manufacture  and  sell  under  the  pat- 
ent, in  return  for  royalties  on  the  ar- 
ticles sold,  is  not  an  abandonment  of 
the  right  to  claim  and  register  a  mark 
used  in  connection  with  the  patented 
article  as  a  trade-mark.  Mathy  v.  Re- 
pubUc  Metalware  Co.  (1910)  35  App. 
D.  C.  151. 

The  holder  of  a  registered  trade- 
mark for  all  kinds  of  canned  fish,  who 
has  used  it  only  on  canned  salmon,  is 
entitled  to  oppose  the  registration  of 
a  similar  mark  to  be  used  on  canned 
sardinea.  Nonuser  will  not  deprive  the 
owner  of  protection  tagainst  an  infrin- 
ger. In  re  John  Braadland  (1911)  37 
App.  D.  C.  602. 

Where  one  for  five  years  wholly  dis- 
continued the  use  of  a  trade-mark,  he 
will  be  held  to  have  intended  to  aban- 
don it.  where  it  seeks  to  resume  its 
use  after  a  rival  concern  has  establish- 
ed a  good  business  under  it.  Levering 
Coffee    Co.    v.    Merchants    Coffee    Co. 

(1912)  39  App.  D.  c.  ira. 

There  was  no  such  acquiescence  by 
the  applicant  in  its  use  by  another  as 
to  disentitle  him  to  registration  upon 
opposition  by  the  other,  where  the  ap- 
plicant, upon  learning  of  the  opposer's 
use,  notified  him  to  discoatinQe,  and 
the  opposer  stated  that  such  use  had 
been    inconsequential   and   had    about 
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terminated.  B.  Fischer  &  Co.  ▼. 
Knickerbocker  MiUs  Co.  (1914)  42 
App.  D.  G.  570. 

38.  Natare  of  proporty.^The  generic 
name  of  an  article  which  is  dedicated  to 
the  public  by  the  expiration  of  the  pat- 
ent of  the  article  cannot  be  withdrawn 
from  public  nae  by  the  former  owners 
of  the  patent  by  its  use  as  one  of  the 
constituent  elements  of  a  trade-mark. 
Singer  Manufg  Co.  y.  June  Manuf 'g  Co. 
(1886)  16  Sup.  Ct  1002,  163  U.  S.  169, 
41  Lu  Ed.  118,  reversing  decree  (O.  C. 
1889)  41  Fed.  20& 

The  interest  of  a  partner  in  the  firm's 
trade-marks  is  too  intangible  to  be 
reached  in  equity  at  the  suit  of  a  judg- 
ment creditor.  Taylor  y.  Bemis  (C.  C. 
1864)  Fed.  Cas.  No.  13,779. 

A  manufacturer  is  not  depriyed  of  his 
right  to  a  common-law  trade-mark  by 
the  registering  of  other  additional  trade- 
marks. Gorham  Mfg.  Co.  y.  Weintraub 
(D.  C.  1912)  196  Fed.  957. 

The  exdusiye  right  to  a  trade-mark  is 
a  species  of  property  recognized  by  law. 
Bradley  y.  Norton  (1865)  33  Conn.  157, 
87  Am.  Dec.  200. 

No  abstract  right  in  a  trade-mark  ex- 
ists; it  being  property  only  when  ap- 
propriated and  used  to  indicate  the 
origin  or  ownership  of  the  article  to 
which  it  is  applied.  Ayery  y.  Meikle 
(1883)  81  Ky.  73. 

A  trade -mark  held  not  property,  as 
such,  until  it  has  become  associated 
with  and  is  a  part  of  the  business  with 
which  it  has  been  connected.  Detroit 
Creamery  Co.  y.  Velyet  Brand  Ice 
Cream  Co.  (Mich.  1915)  153  N.  W.  664. 

Mere  adoption  qf  a  mark,  and  a  pub- 
lic declaration  that  it  has  been  so  adopt- 
ed, creates  no  right  to  the  exdusiye  use 
of  such  mark,  since  no  title  arises  until 
a  thing  is  actually  on  the  market,  mark- 
ed with  such  particular  trade-mark. 
McVey  y.  Brendle  (Pa.  1888)  5  Lane. 
Law  Bey.  350. 

39.  Extent  of  lights  acquired.— See 
notes  under  t  9485,  ante. 

40.  Sobjeot-matter  of  trade-mark.— A 

valid  trade-mark  cannot  be  acquired  in 
a  word  which  has  been  previously  ap- 
propriated and  used  by  other  parties  as 
a  brand  for  like  goods.  Columbia  Mill 
Co.  y.  Alcorn  (1803)  150  U.  S.  460,  14 
Sup.  Ct.  151,  37  L.  Ed.  1144,  affirming 
(C.  C.  1889)  40  Fed.  676. 

The  protection  of  a  trade-mark  cannot 
be  obtained  for  an  organic  article,  such 
as  a  spedes  of  grapevine,  which,  by  the 
law  of  its  nature,  is  reproductive,  and 
derives  its  chief  yalue  from  its  innate 
vital  powers,  independent  of  the  care 
or  ingenuity  of  man.  Hoyt  v.  J.  T. 
Lovett  Co.  (1895)  71  Fed.  173,  17  C. 
C.  A.  652,  31  L.  R.  A.  44. 

The  generic  name  of  a  thing  is  not 
the  subject  of  a  trade-mark.'  H.  B. 
Chaffee  Mfg.  Co.  y.  Selchow  (1905)  135 
Fed.  1021,  68  C.  C.  A.  668,  affirming 
judgment  (C.  C.  1904)  131  Fed.  543. 

There  cannot  be  a  valid  trade-mark  in 


a  dgar  band,  the  only  characteristics  of 
which  are  that  it  is  wider  at  one  end 
than  the  other  and  that  it  is  of  a  brown 
color  with  white  lettering  thereon.  £. 
Regensburg  &  Sons  v.  Juan  F.  Portu- 
ondo  Cigar  Mfg.  Co.  (1905)  142  Fed. 
160,  73  C.  C.  A.  378,  affirming  decree 
(C.  C.  1005)  136  Fed.  866. 

Public  policy  prevents  registration  of 
marks  consisting  of  immoral  or  scandal- 
ous matter,  or  simulating  flags  and 
coats  of  arms,  and  perhaps  the  same 
prindple  prevents  registration  of  trade- 
marks simulating  those  used  by  others. 
Thaddeus  Davids  Co.  v.  Davids  (1910) 
178  Fed.  801,  102  C.  C.  A.  249. 

Literary  property  in  a  book  cannot  be 
protected  by  a  trade-mark,  nor  other- 
wise than  by  copyright.  Atlas  Mfg.  Co. 
y.  Street  &  Smith  (1913)  204  Fed.  398, 
122  C.  C.  A.  568,  47  L.  R.  A.  (N.  S.) 
1002,  appeal  dismissed  Street  &  Smith 
y.  Atlas  Mfg.  Co.  (1913)  34  S.  Ct  73, 
231  U.  S.  346,  58  L.  Ed.  262. 

Neither  the  law  of  trade-marks  nor 
trade- names  can  afford  protection  to 
detective  stories,  as  such,  whether  pub- 
lished or  not,  and  much  less  where  nei- 
ther title  nor  composition  is  pirated, 
and  but  a  single  common  character  is 
used  by  the  alleged  infringer.    Id. 

While  a  surname  may  not  constitute 
the  subject  of  a  technical  trade-mark, 
it  may,  by  appropriation  and  exclusive 
use,  acquire  a  secondary  signification  as 
denoting  the  product  of  a  particular 
person,  factory,  or  business  which  may 
become  the  subject  of  an  exclusive 
right.  Chick ering  v.  Chickering  &  Sons 
(1914)  215  Fed.  490,  131  C.  C.  A.  538. 

A  barrel  of  peculiar  form,  dimensions, 
.and  capadty,  irrespective  of  any  marks 
or  brands  impressed 'upon  or  connected 
with  it,  cannot  become  a  lawful  trade- 
mark, or  a  substantive  part  of  a  lawful 
trade-mark.  Moorman  v.  Hoge  (C.  C. 
1871)  Fed.  Cas.  No.  9,783. 

There  may  be  a  valid  trade-mark  in  a 
stick  upon  which  carpets  are  rolled,  and 
which  presents  a  peculiar  shape  and  ap- 
pearance at  the  ends  of  the  roU.  Low- 
ell Mfg.  Co.  y.  Lamed  (C.  C.  1873) 
Fed.  Cas.  No.  8,570. 

An  ornamented  tin  pail,  given  away 
on  the  sale  of  paper  collars  contained 
therein,  held  not  a  trade-mark.  Har- 
rington y.  Libby  (C.  C,  1877)  Fed.  Cas. 
No.  6,107. 

The  use  of  Venetian  red  to  seal  up 
openings  in  boxes,  no  mark  or  design 
being  impressed  thereon,  could  not  con- 
stitute a  trade-mark,  since  as  to  both 
color  and  material  it  is  one  of  the  most 
common  of  all  cements  used  for  sealing 
up  jars,  bottles,  cans,  and  similar  pack- 
ages. Sawyer  v.  Horn  (C.  C.  1880)  1 
Fed.  24,  31. 

No  one,  by  using  a  particular  mate- 
rial, as  tin,  paper,  wood,  or  leather,  as 
a  label  or  tag  for  goods,  can  acquire  an 
exclusive  right  in  a  popular  designation 
applied  by  the  public  to  such  goods,  as 
'Tin  Tag,"  "Paper  Tag,"  etc.  Lorillard 
y.  Pride  (C.  C.  1886)  28  Fed.  434. 

There  can  be  no  valid  trade-mark  in  a 
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piece  of  tin  used  as  a  tag  for  tobacco, 
regardless  of  its  color,  shape  or  in- 
scriptions upon  it,  as  tin  is  one  of  the 
common  metals  in  use  by  the  public  for 
a  very  large  variety  of  purposes.    Id. 

An  application  for  a  trade -mark  stat- 
ed that  it  consisted  "essentially  of  the 
illustration  of  a  boy  in  a  position  indi- 
cating suffering  from  cramps."  Imme- 
diately below  the  figure  of  the  boy  were 
the  words  "Cramp  cure,"  forming  part 
of  the  expression,  "Cramp  cure  for  ev- 
ery ache  or  pain,"  but  this  desTWptive 
matter  might  be  altered  or  omitted  at 
pleasure,  without  affecting  the  charac- 
ter of  the  trade -mark.  Held,  the  trade- 
mark consisted  in  the  design  of  the  suf- 
fering boy,  which  the  application  stated 
to  be  the  essential  feature,  and  the 
words  "Cramp  cure"  formed  no  part 
thereof.  L.  H.  Harris  Drug  Co.  ▼. 
Stucky  (C.  C.  1891)  46  Fed.  624. 

Nothing  can  legally  be  appropriated 
as  a  trade-mark  which,  aside  from  su- 
periority in  excellence,  popularity,  or 
cheapness  of  the  article  bearing  it, 
would  practically  confer  upon  him  a 
monopoly  in  the  production  or  sale  of 
like  articles.  Dennison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.  (C.  C.  1809)  94  Fed. 
651. 

"Bischon-le-Zion"  is  the  name  given 
to  a  tract  of  land  in  Palestine  devoted  to 
the  raising  of  grapes  and  the  produc- 
tion of  wines  and  brandies;  agencies 
were  established  under  the  name  of  the 
"Carmel  Wine  Company,"  "Carmel"  be- 
ing the  name  of  a  mountain  in  Palestine 
where  no  grapes  or  wine  are  produced. 
Held,  that  such  names  might  properly 
be  adopted  as  trade-marks  for  such 
particular  products.  Jewish  Coloniza- 
tion Ass'n  V.  Solomon  &  Germansky  (C. 
C.  1907)  154  Fed.  157. 

A  family  surname  is  not  the  subject 
of  a  valid  trade-mark  as  against  otl^ers 
of  the  same  name.  Thaddeus  Davids 
Co.  V.  Davids  (C.  C.  1908)  165  Fed. 
792,  decree  reversed  (1910)  178  Fed, 
801,  102  O.  C.  A.  249. 

A  check  figure,  formed  of  intersecting 
lines  impressed  on  the  beveled  face  be- 
neath the  heads  of  horseshoe  nails,  held 
a  valid  trade-mark  and  infringed.  Cape- 
well  Horse  Nail  Co.  v.  Mooney  (C.  0. 
1909)  167  Fed.  575,  decree  affirmed 
(1909)  172  Fed.  826,  97  C.  C.  A.  24a 

The  word  **Union"  cannot  be  exclu- 
sively appropriated  as  a  trade-m^rk  for 
tobacco  packages.  American  Tobacco 
Co.  V.  Globe  Tobacco  Co.  (C.  C.  1911) 
193  Fed.  1015. 

Spots  on  cordage  made  by  the  use  of 
colored  strands  when  it  is  woven  can- 
not be  made  the  subject  of  a  trade- 
mark. Samson  Cordage  Works  v.  Pu- 
ritan Cordage  MiUs  (D.  C.  1912)  194 
Fed.  573. 

A  trade-mark  stamped  by  an  Ameri- 
can manufacturer  on  silverware  held 
not  invalid  because  the  emblems  com- 
posing it  were  previously  used  as  Eng- 
lish hall-marks.  Gorham  Mfg.  Co.  v. 
Weintraub  (D.  C.  1912)  196  Fed.  957. 

Black  rectangular  figure,  upon  which 
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words  of  registered  trade-mark  were 
placed,  held  no  part  of  the  trade-mark. 
Planten  v.  Gedney  (D.  C.  1915)  221 
Fed.  281,  decree  reversed  (1916) '224 
Fed.  382,  140  C.  C.  A.  6a 

A  business  sign  with  a  row  of  beer 
barrels  painted  on  it,  with  the  letters 
"P.  B."  on  the  heads,  the  words  "Depot 
of  the  Celebrated"  above,  and  the  words 
"Philadelphia  Beer"  below,  cannot  be 
protected  as  a  trade-mark  per  se.  Eg- 
gers  V.  Hink  (1883)  63  CaL  445,  49  Am. 
Bep.  96. 

Under  the  express  provisions  of  this 
section,  a  pictorial  simulation  of  the 
arms  and  seal  of  a  state,  thougii  con- 
taining certain  additions  and  variations, 
is  not  entitled  to  registration  as  a 
trade-mark.  In  re  Cahn,  Belt  &  Co. 
(1906)  27  App.  D.  C.  173. 

Under  the  provisions  of  this  section, 
a  mark,  which  simulates  the  seal  of  the 
Department  of  Justice,  and  also  the 
great  seal  of  the  United  States,  is  not 
entitled  to  registration.  In  re  William 
Connors  Paint  Mfg.  Co.  (1906)  27  App. 
D.  C.  389;  In  re  Afoerican  Gltre  Co. 
(1906)  27  App.  D.  C.  391. 

Under  the  provisions  of  this  section, 
no  person  has  a  vested  right  to  register 
as  a  trade-mark  a  simulation  of  the 
great  seal  of  the  United  States,  no  mat- 
ter how  long  he  has  used  such  mark  in 
the  past.  In  re  American  Glue  Co. 
(1906)  27  App.  D.  C.  391. 

A  trade-mark  consisting  of  a  section 
of  a  tube  having  a  sparkling  or  mot- 
tled appearance  upon  its  outside  sur- 
face, caused  by  the  impression  thereon 
of  flakes  of  mica,  is  not  registerable. 
In  re  American  Circular  Loom  Co. 
(1906)  28  App.  D.  C.  446. 

A  trade-mark  does  not  apply  to  other 
articles  of  merchandise  not  of  the  same 
descriptive  properties  as  tliose  to  which 
it  has  been  attached  or  affixed.  Con- 
sumers Co.  V.  Hydrox  Chemical  Co. 
(1913)  40  App.  D.  C.  284. 

A  circular  ot  0-shaped  film  having 
distinct  edges,  on  the  back  of  a  spoon 
bowl,  being  functional,  in  that  it  pre- 
vents wear  of  the  contact  point,  is  not 
subject  to  registration  as  a  trade-mark. 
In  re  Oneida  Community  (1913)  41 
App.  D.  C.  260. 

Every  one  is  at  liberty  to  adopt  any 
S}'mbol  6t  device,  not  previously  ap- 
propriated, which  will  distinguish  his 
product  from  articles  of  sau.e  general 
nature  sold  or  manufactured  by  oth- 
ers. Handy  v.  Commander  (1897)  22 
So.  230,  49  La.  Ann.  1119. 

Any  word  or  device  that  has  for  Its 
principal  object  to  identify  the  owner 
of  specific  goods  prepared  and  sold  by 
him,  may  constitute  a  valid  trade-mark. 
Begis  V.  H.  A.  Jaynes  &  Co.  (1904) 
185  Mass.  458,  70  N.  E.  480. 

A  corporation  manufacturing  wire 
glass  has  no  exclusive  right  to  use  there- 
in wire  with  a  particular  mesh,  where 
the  idea  as  to  the  construction  of  the 
glass  and  the  use  of  that  form  of  mesh 
it  not  original  with  it  or  its  predeces- 
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■on,  and  it  has  no  patent  tiiiereon. 
Missutsippi  Wire  Glass  Go.  y.  Continu- 
ous Glass  Press  Co.  (N.  J.  Ch.  1911) 
81  A.  374. 

The  law  of  trade-marks  applies  to 
natoral  and  spontaneous  products,  as 
weU  as  artificial,  which  are  made  the 
subject  of  commerce.  Congress  &  Em- 
pire Spring  Co.  v.  High  Rock  Congress 
Spring  Co.  (N.  Y.  1871)  10  Abb.  Prac. 
(N.  a)  34a 

The  secret  of  manufacture  contains 
no  such  property  that  an  article  can 
be  protected  by  the  use  of  a  trade- 
mark. The  property  and  right  to  pro- 
tection is  in  the  device  or  symbol  to 
designate  the  goods,  and  not  in  the  ar- 
ticle manufactured.  Godillot  v.  Haz- 
ard (N.  Y.  1875)  49  How.  Prac.  5. 

A  particular  process  of  manufacture 
may  be  owned,  or  a  particular  mark  or 
name,  designating  the  manufacturer, 
may,  by  use  become  the  subject  of  pro- 
tection, but  not  words  and  phrases  in 
common  use  describing  truly  an  article 
offered  to  the  public.  Helmbold  v. 
Helmbold  Mfg.  Co.  (N.  Y.  1877)  53 
How.  Prac.  453. 

A  wrapper  coated  with  tinfoil,  and 
having  around  the  edge  a  blue  paper 
band  with  gilt  letters  thereon,  consti- 
tutes a  proper  trade-mark.  Enoch 
Morgan's  Sons  Co.  y.  Trozell  (N.  Y. 
1881)  23  Hun,  632,  reversed  (1882) 
89  N.  Y.  292,  42  Am.  Rep.  294. 

A  mere  idea,  represented  by  a  figure 
on  an  article  sold  for  polishing  purpos- 
es, that  it  will  make  things  bright 
enough  to  be  used  as  mirrors,  cannot  be 
the  subject  of  a  trade-mark.  Enoch 
Morgan's  Sons  Co.  v.  Troxell  (1882) 
89  N.  Y.  292,  11  Abb.  N.  C.  86.  42 
Am.  Rep.  294,  reversing  (N.  Y.  1881) 
23  Hun,  632. 

While  the  language  descriptive  of  the 
character  or  quality  of  cigars  or  the 
workmen  by  whom  they  were  made,  was 
not  the  subject  of  a  trade-mark,  in  oth- 
er respects,  the  label  of  the  Cigar  Mak- 
ers' Union  contained  features  making 
it  effective  as  such.  People  v.  Fisher 
(1889)  50  Hun,  552,  3  N.  Y.  Supp. 
786. 

Law  protecting  trade -names  of  any 
beverage,  medicine,  perfumery,  or  mix- 
ture, put  up  in  any  vessel  or  recepta- 
cle, did  not  include  in  the  term  "mix- 
ture" acetylene  gas  stored  in  a  recepta- 
cle. Prest-O-Iite  Co.  v.  American  Au- 
to Supply  Co.  (Mun.  Ct  N.  Y.  1913) 
147  N.  Y.  Supp.  150. 

A  manufacturer  of  horseshoe  nails 
coated  them  with  bronze  for  the  sole 
purpose  of  making  them  popular. 
Held,  there  was  no  trade-mark  in  the 
bronzed  nail,  and  a  bill  would  not  lie 
to  restrain  defendant  from  making  such 
nails.  Putnam  Nail  Co.  v.  Dulaney 
(1891)  140  Pa.  205,  21  AtL  391,  27 
Wkly.  Notes  Cas.  360,  23  Am.  St.  Rep. 
228,  11  li.  R.  A.  524  affirming  (1890) 
8  Pa.  Co.  Ct  R.  595. 

41.  Persons  who  may  acquire  trade- 
marlcsw— See  notes  under  {  9485,  ante. 


42.  Number  af  trade- marks.— See 
notes  under  {  9485,  ante. 

43.  Origin  and  adoption  of  mark  or 
oam«.— It  is  only  the  actual  use  of  a 
mark,  device,  or  symbol  by  the  dealer 
which  entitles  him  to,  and  gives  him 
the  right  to  be  protected  in,  the  enjoy- 
ment of  it  as  a  trade-mark.  Blackwell 
V.  Armistead  (C.  C.  1872)  Fed.  Cas. 
No.  1,474;  William  Rogers  Mfg.  Co.  v. 
Rogers  &  S.  Mfg.  Co.  (C.  C.  1882)  11 
Fed.  495;  Shaw  Stocking  Co.  v.  Mack 
(C.  C.  1882)  12  Fed.  707;  Shaver  v. 
Shaver  (1880)  54  Iowa,  208,  6  N.  W. 
188,  37  Am.  Rep.  194. 

Where  the  discoverer  of  a  certain 
vine  sold  a  few  cuttings  under  a  certain 
trade-mark,  and  his  customers  used  the 
same  mark  for  it,  plaintiff  using  it  four 
years  after  first  obtaining  his  cuttings 
did  not  show  priority  of  adoption  and 
use  of  the  alleged  trade-mark,  though 
the  discoverer,  at  the  time  he  sold  the 
cuttings  to  them,  had  agreed  not  to 
sell  to  any  others,  and  had  informed 
complainants  that  no  vines  had  been 
sold  which  would  interfere  with  them. 
Hoyt  V.  J.  T.  Lovett  Co.  (1895)  71 
Fed.  173,  17  C.  C.  A.  652,  31  L.  R. 
A.  44. 

Plaintiffs  made  for  several  years  a 
kind  of  beer,  to  which  they  gave  tde 
name  "Kulmbacher,".  and  afterwards 
two  other  grades  of  beer,  to  one  or 
which  they  gave  the  name  "Imperial." 
On  each  case  of  Imperial  beer,  de- 
signed for  export,  that  name  was  on 
the  label,  with  plaintiffs'  name,  and  the 
coat  of  arras  and  name  "Empire  Brew- 
ery" were  printed  in  the  corner  of  the 
label,  with  the  words  "Trade-Mark." 
Held,  that  plaintiffs  had  not  adopted 
the  word  "Imperial"  as  a  mark  of 
origin  or  ownership,  and  were  not  en- 
titled to  protection  in  its  use  as  a 
trade-mark.  Beadleston  &  Woerz  v. 
Cooke  Brewing  Co.  (1896)  74  Fed.  229, 
20  C.  C.  A.  405. 

Where  at  least  15  years  prior  to  com- 
plainants' appropriation  of  a  flour 
trade-mark  containing  the  words, 
"White  Swan"  and  the  picture  of  a 
swan  floating  on  water  such  words  had 
been  quite  generally  used,  and  the  pic- 
ture of  the  swan,  etc.,  had  been  adopt- 
ed and  used  by  at  least  two  other  firms, 
complainants  were  not  entitled  to  claim 
that  they  were  the  originators  of  the 
brand,  though  they  changed  the  ar- 
rangement of  the  marks  and  picture  in 
immaterial  respects.  Bulte  v.  Igle- 
heart  Bros.  (1905)  137  Fed.  492,  70 
C.  C.  A.  76. 

The  words  "XX  Century  Fire  Pot," 
used  to  designate  a  patented  fire  pot 
both  by  complainant  and  another  con- 
cern, each  of  which  made  and  sold  fur- 
naces or  stoves  containing  such  fire 
pot,  cannot  be  protected  as  a  trade- 
name of  complainants.  Oermer  Stove 
Co.  V.  Art  Stove  Co.  (1907)  150  Fed. 
141,  80  C.  C.  A.  9. 

One  adopting  a  trade-mark  held  re- 
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quired  to  bring  it  to  the  attention  of 
Uie  public,  and  thereby  prevent  others 
from  adopting  it.  Theodore  Rectanus 
Co.  V.  United  Drug  Oo.  (1915)  226 
Fed.  646,  141  O.  O.  A.  301. 

The  owner  of  goods  is  entitled  to  the 
exclusive  use  of  a  trade-mark  devised 
and  applied  by  him,  although  he  is  not 
himself  the  manufacturer,  and  the 
name  of  the  manufacturer  is  used  as  a 
part  of  the  trade-mark.  Walton  v. 
Crowley  (C.  O.  1856)  Fed.  Gas.  No. 
17,133. 

Where  complainants  were  the  first  to 
adopt  and  use  as  a  mark  for  their  prod-, 
uct  tin  tags  variously  colored,  with 
the  name  of  their  brand  and  their  own 
name  stamped  thereon,  they  had  the 
right  to  the  device  as  a  trade-mark; 
the  public  having  come  to  know  their 
tobacco  by  the  tags  of  their  peculiar 
color,  shape,  and  size.  Lorillard  T. 
Wight  (C.  C.  1883)  15  Fed.  383. 

A.  adopted,  in  1878,  the  name  of 
"Kaiser,"  as  a  trade-mark  for  natural 
mineral  water,  and  used  it  in  foreign 
commerce.  For  many  years  prior 
thereto  mineral  water  known  as  "Kai- 
ser spring,"  "Kaiser  fountain,"  had 
been  sold  in  various  places  in  Europe, 
with  the  addition  of  the  name  of  the 
place  where  the  spring  from  which  the 
water  was  obtained  was  located.  Held, 
the  word  "Kaiser"  was  not  a  valid 
trade-mark,  as  other  parties  had  ac- 
quired and  exercised  the  right  to  use 
it.  Luyties  v.  HoUendeer  (C.  0.  1887) 
30  Fed.  632. 

Where  a  word  is  coined  and  used  as  a 
trade-mark  on  articles  manufactured 
from  a  certain  substance,  the  fact  that 
such  word  subsequently  becomes  the 
common  appellative  of  such  substance 
cannot  impair  the  rights  acquired  in 
the  word,  and,  while  others  can  use  it 
to  designate  the  product,  they  cannot 
apply  it  in  any  way  as  a  trade-mark. 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co. 
(C.  C.  1887)  32  Fed.  94. 

Complainant  had  placed  on  the  face 
of  the  head  of  one  of  its  several  brands 
of  nails  a  common  form  of  check  pat- 
tern, adopted  as  an  ornamentation,  and 
as  a  distinguishing  mark  of  complain- 
ant's make,  but  public  attention  was 
not  called  to  it  in  advertisements,  nor 
upon  its  cartons  or  boxes  which  dis- 
played its  registered  trade-mark  and 
other  matters  of  information.  Held, 
such  use  alone  did  not  constitute  the 
marking  a  trade-mark,  in  the  absence 
of  dear  proof  that  it  was  adopted  and 
used  as  such,  or  that  it  had  become  as- 
sociated in  the  mind  of  the  public  with 
complainant's  make  of  nails.  Capewell 
Horse  Nail  Co.  v.  Putnam  Nail  Co.  (0. 
C.  1905)  140  Fed.  670. 

The  right  to  a  trade-mark  does  not 
depend  upon  any  particular  period  of 
user,  but  once  it  is  adopted  in  good 
faith  and  used,  the  right  thereto  in- 
ures, and  will  prevail  against  any  sub- 
sequent user.    Walter  Baker  &  Co.  y. 
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Delapehha  (O.  0.  1908)  160  Fed.  746. 

Where  the  same  trade-mark  is  used 
by  diTferent  persons  in  the  same  line 
of  business,  and  operating  partly  at 
least  in  the  same  territory,  the  exclu- 
sive use  is  awarded  to  him  who  first 
devised  and  used  the  same,  provided  he 
asserts  his  rights  without  laches. 
Thomas  G.  CarroU  &  Son  Co.  v.  Mc- 
nvaine  &  Baldwin  (C.  C.  1909)  171 
Fed.  126,  decree  affirmed  Thomas  J. 
Carroll  &  Son  Co.  v.  McUvaine  &  Bald- 
win (1910)  183  Fed.  22,  105  0.  C.  A. 
314. 

That  a  truly  descriptive  name  has 
first  been  applied  by  one  to  an  article 
manufactured,  produced,  or  sold  by  him, 
and  that  such  term  has  acquired  by  as- 
sociation a  secondary  meaning  pointing 
to  origin  or  ownership,  will  not  preclude 
others  having  a  right  to  manufacture, 
produce,  or  sell  articles  of  the  same 
kind  from  fairly  applying  to  them  such 
truly  descriptive  name.  John  T.  Dyer 
Quarry  Co.  v.  Schuylkill  Stone  Co.  (C. 
C.  1911)  185  Fed.  557. 

Registration  of  a  trade-mark  is  grant- 
able  only  to  the  one  first  to  adopt  and 
use  the  mark  as  provided  by  law. 
Giles  Remedy  Co.  v.  Giles  (1905)  26 
App.  D.  C.  375. 

Where  a  company  manufacturing 
playing  cards  advertises  in  connection 
with  its  regular  trade-mark,  one  of  its 
many  brands  of  cards  as  "stage"  cards, 
which  are  copyrighted,  the  word  "stage" 
is  to  be  considered  as  a  descriptive 
word,  used  for  the  purpose  of  indicat- 
ing style,  class,  and  grade,  and  does  not 
prove  user  of  the  name  as  a  trade-mark 
to  indicate  origin  and  ownership.  Unit- 
ed States  Playing  Card  Co.  v.  C.  M. 
Clark  Pub.  Co.  (1907)  80  App.  D.  C. 
208. 

Registration  of  the  word  **Phoenix"  as 
a  trade-mark  for  ready  mixed  paints, 
stains,  Japans,  and  varnishes  is  prop- 
erly refused,  where  it  appears  that  an- 
other applicant  has  adopted  and  made 
prior  use  of  the  same  word  as  a  trade- 
mark for  paint  colors  and  paste  paints; 
the  goods  of  both  applicants  being  of  the 
same  descriptive  properties.  Phoenix 
Paint  &  Varnish  Co.  v.  John  T.  Lewis 
&  Bros.  (1908)  32  App.  D.  C.  285. 

Registration  of  the  words  "Mountain 
Dew,"  as  applied  to  whisky  Is  properly 
denied  when  it  is  shown  that  during  the 
10  years  preceding  the  passage  of  the 
adt  other  manufacturers  of  whisky  have 
sold  large  quantities  of  whisky  bo 
branded,  and  advertised  the  brand  in 
trade  periodicals  and  agents'  price  lists. 
Charles  Dennehy  &  Co.  v.  Robertson, 
Sanderson  &  Co.  (1909)  32  App.  D.  C. 
355. 

In  case  of  a  technical  trade-mark,  the 
party  first  to  adopt  and  use  the  mark  is 
entiUed  to  registration;  in  case  of  a 
nontechnical  mark,  the  applicant,  al- 
though the  first  to  adopt  and  use  the 
mark,  is  not  entitled  to  registration  if 
an  opposer  has  used  it  prior  to  the  ter- 
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mination  of  the  10-year  period.  Garter 
Medicine  Ck».  T.  Barclay  (1910)  36  App. 
D.  C.  123. 

Although  certain  letters  and  numerals 
may  have  come  to  indicate  the  origin 
or  ownership  of  appellants'  plows,  as 
they  did  not  appropriate  them  by  adop- 
tion, use,  or  claim  as  a  part  of  their 
trade-mark,  they  cannot  be  treated  as 
a  part  of  it  simply  because  they  appear 
capable  of  serving  the  same  purpose. 
Avery  v.  Meikle  (1883)  81  Ky.  73,  4 
Ky.  Law  Rep.  759. 

A  property  right  may  be  acquired  In 
devices,  emblems,  and  title-pages  of 
an  almanac  by  adoption  and  use.  Rob- 
ertson V.  Berry  (1879)  50  Md.  691, 
33  Am,  Rep.  328. 

Where  one  used  the  word  "Knicker- 
bocker" on  shoes  manufactured  by  him, 
for  two  years,  but  not  to  designate  any 
particular  style,  and  also  used  other 
names,  but  most  of  which  were  used 
for  Uie  special  goods  of  particular  man- 
ufactarers,  defendant  was  not  prevent- 
ed thereby  from  acquiring  a  trade-mark 
in  the  word  by  the  course  of  his  busi- 
ness. Burt  V.  Tucker  (1901)  59  N.  B. 
1111.  178  Mass.  493,  52  L.  B.  A.  112, 
86  Am.  St  Rep.  499. 

It  seems  that  the  right  to  use  a  word 
as  a  trade>mark  does  not  depend  on 
originality  even  as  against  the  origina- 
tor of  the  peculiar  user    Id. 

Plaintiff  was  incorporated  in  1887  un- 
der the  name  of  the  "Northwestern 
Knitting  Company,"  and  has  since  en- 
gaged in  the  business  of  knitting  un- 
derwear and  disposing  of  it  under  its 
corporate  name.  Fifteen  years  later 
defendant  opened  a  factory  for  the  man- 
ufacture of  knit  sweaters  and  heavy 
knit  underwear,  adopting  the  name 
"Northwestern  Knitting  Mill."  Held 
that,  by  a  prior  adoption  of  the  name 
and  its  continued  use  for  such  a  length 
of  time,  plaintiff  acquired  trade -mark 
rights  therein.  Northwestern  Knitting 
Co.  V.  Garon  (Minn.  1910)  128  N.  W. 
288. 

Where  a  voluntary  association  of  ci- 
gar makers,  which  puts  no  goods  in  the 
market,  adopts  a  name  to  distinguish 
cigars  made  by  any  of  them,  but  has  not 
applied  the  name  to  any  commodity  of 
which  it  is  the  owner,  or  in  which  it 
trades,  and  which  is  in  the  market  with 
the  name  attached,  it  acquires  no  trade- 
mark in  the  name.  Schneider  v.  Wil- 
liams (1888)  44  N.  J.  Eq.  (17  Stew.) 
391,  14  Ati.  812. 

A  picture  placed  on  the  first  number 
of  a  series  of  books,  as  a  frontispiece, 
where  it  did  not  appear  that  it  was  in- 
tended to  be  a  trade-mark  or  a  symbol, 
and  was  spoken  of  as  an  illustration, 
had  not  been  adopted  as  a  trade-mark 
so  as  to  entitle  plaintiff  to  a  property 
right  therein.  Munro  v.  Smith  (1890) 
65  Hun,  419,  8  N.  Y.  Supp.  671,  revers- 
ing judgment  (1888)  2  N.  Y.  Supp.  313. 

Where  the  designer  and  manufactur- 
er of  a  certain  cigar  label  had  sold  the 
same  label  to  other  cigar  manofactor- 


ers  before  it  was  adopted  by  plaintiff 
as  a  trade- mark,  plaintiff  is  not  entitled 
to  its  exclusive  use.  Wagner  v.  Daly 
(1893)  67  Hun,  477,  22  N.  Y.  Supp. 
493. 

The  right  to  use  a  particular  name  as 
a  trade-name  belongs  to  him  first  ap- 
propriating and  using  it  in  connection 
with  a  particular  business.  Rosenburg 
V.  Fremont  Undertaking  Co.  (Wash. 
1911)  114  Pac.  886. 

The  right  to  a  trade-mark  depends 
on  priority  of  appropriation  and  has 
been  long  recognized  by  both  law  and 
equity  courts,  and  registration  under 
the  acts  of  Congress  neither  creates 
nor  destroys  rights  in  trade-marks. 
Avenarius  v.  Kornely  (1909)  121  N. 
W.  336,  139  Wis.  247. 

44.  Mode  of  affixing  mark  or  name^— 

evidence  held  not  to  establish  the  claim 
that  complainant,  a  manufacturer  of 
electric  lamps,  affixed  its  trade- mark 
to  the  inside  of  the  stem  for  the  pur- 
pose of  enabling  it  to  prevent  others 
from  remaking  and  reselling  such 
lamps  after  they  were  burned  out,  but 
to  show  that  such  location  was  select- 
ed for  legitimate  trade-mark  purposes. 
Greneral  Electric  Co.  v.  Re -New  Lamp 
Co.  (C.  C.  1904)  128  Fed.  154. 

45.  Extent  and  continuance  of  use.— 

Limited  sales  of  medical  preparations 
in  this  country  by  a  foreign  manufac- 
turer, upon  special  orders  do  not 
amount  to  use  in  such  circumstances  as 
to  publicity  and  length  of  use,  as  show 
an  intention  to  adopt  a  symbol  placed 
upon  such  preparations  as  a  trade- 
mark. Kohler  Mfg.  Co.  v.  Beeshore 
(1893)  59  Fed.  572,  8  G.  C.  A.  215 
(affirming  [C.  C.  18921  53  Fed.  202); 
Richter  v.  Reynolds  (1893)  59  Fed. 
577,  8  C.  C.  A.  220,  affirming  Kohler 
Mfg.  Co.  V.  Beshore  (C.  C.  1892)  53 
Fed.  262,  and  Richter  v.  Anchor  Rem- 
edy Co.  (C.  C.  1892)  52  Fed.  455. 

Intermittent  sales  of  goods  at  long 
intervals  under  a  certain  name,  not 
such  use  as  to  give  a  right  to  a  trade- 
mark, as  against  a  later  but  innocent 
and  uninterrupted  use  of  the  same 
name  by  others  through  several  years, 
building  up  an  extensive  business. 
Levy  V.  Waitt  (1894)  61  Fed.  1008,  10 
C.  C.  A.  227,  25  L.  R.  A.  190,  affirming 
(C.  C.  1893)  56  Fed.  1016. 

The  common-law  right  to  the  exclu- 
sive use  of  a  word,  symbol,  or  device  as 
a  trade-mark  is  not  given  merely  by 
its  adoption  as  such,  but  it  must  also 
have  been  used  for  such  a  length  of 
time,  and  under  such  circumstances,  as 
to  identify  the  goods  in  connection 
with  which  it  is  used  to  the  trade  as 
those  of  a  particular  manufacturer  or 
dealer  as  distinguished  from  those  of 
other  manufacturers  or  dealers.  Mac- 
mahan  Pharmacal  Co.  v.  Denver  Chem- 
ical Mfg.  Co.  (1901)  113  Fed.  468,  51 
C.  C.  A.  302. 

A  pharmacist  in  New  York  CJity  for 
20  years  made  and  sold  a  liquid  prepa- 
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ing   Co.    V.   Burt    Olney    Caoning    Co. 
(1908)  32  App.  D.  C.  279. 

Where  the  attention  of  the  applicant 
for  registration  of  the  words  "Our 
Worth"  is  called  to  the  prior  registra- 
tion of  the  word  "Worth"  for  goods  of 
the  same  descriptive  qualities,  the  bur- 
den is  on  the  applicant  to  show  either 
that  he  was  the  first  to  adopt  and  use 
the  mark,  or  that  its  use  had  been  aban- 
doned by  the  party  who  had  registered 
it.  In  re  Nash  Hardware  Co.  (1909) 
33  App.  D.  C.  221. 

Where  it  appears  that  the  applicant 
for  registration  of  **Hoff"  as  a  trade- 
mark for  malt  extract,  on  the  ground 
that  he  had  exclusive  use  of  the  mark 
for  10  years  preceding  the  passage  of 
this  section,  within  such  10-year  period 
procured  a  decree  against  a  rival  con- 
cern, reciting  the  sale  by  it  of  malt  ex- 
tract under  that  name,  and  enjoined  it 
from  using  the  name,  and  the  applicant 
offers  no  proof  of  his  exclusive  use,  but 
stands  upon  the  statement  of  such  use 
made  in  the  affidavit  filed  in  support  of 
his  application,  registration  is  properly 
refused.  In  re  Hoff  (1909)  33  App.  D. 
g.  233. 

In  proceedings  to  register  a  nontech- 
nical trade-mark,  the  burden  of  proving 
by  clear  and  convicting  evidence  that 
the  applicant  has  had  the  sole  use  of 
the  mark  to  the  exclusion  of  all  others 
for  10  years  next  preceding  the  pas- 
sage of  this  section  is  upon  applicant. 
Id. 

Where  an  application  for  registration 
of  a  trade-mark  is  regular  in  form,  the 
applicant  is  entitled  to  registration  un- 
less his  prima  facie  case  is  overcome  by 
evidence  on  behalf  of  the  opposer,  in 
which  event  it  is  incumbent  on  the  ap- 
plicant to  establish  his  right  to  regis- 
tration by  a  fair  preponderance  of  tes- 
timony. William  Wrigley,  Jr.,  &  Oa 
V.  Norris  (D.  C.  1909)  34  App.  D.  0. 
138. 

49.  — »  Weight  and  suffloienoy^— Evi- 
dence held  to  warrant  a  finding  that  the 
word  "Ideal,"  as  applied  to  brushes,  had 
been  understood  as  indicating  brushes 
sold  by  H.  and  his  predecessors,  and 
not  those  made  exclusively  in  England, 
so  that  an  application  by  H.  for  regis- 
tration of  the  word  as  a  trade-mark, 
with  a  declaration  that  he  had  used  it 
for  ten  years,  was  properly  granted. 
Hughes  V.  Alfred  H.  Smith  Co.  (1913) 
209  Fed.  37,  126  C.  C.  A.  179,  affirming 
decree  (D.  C.  1913)  205  Fed.  302. 

Evidence  held  to  show  that  a  trade- 
mark registered  by  complainant  was 
valid,  and  that  the  same  was  infringed 
by   defendant,   authorizing   complainant 


to  reUef.  Planten  v.  Gedney  (1916)  224 
Fed.  382,  140  C.  C.  A.  68,  reversing 
decree  (D.  C.  1915)  221  Fed.  281.  and 
decree  amended  (1915)  228  Fed.  338, 
142  C.  C.  A.  630. 

Evidence  held  insufficient  to  indicate 
that  complainant  adopted  the  red  cross 
as  a  trade-mark  for  toothbrushes  to  in- 
dicate quality  only.  Loonen  v.  Deitsch 
(0.  C.  1911)  189  Fed.  487. 

Evidence  held  to  establish  the  validi- 
ty of  the  registered  trade-mark  "Coca- 
Cola,"  under  this  section.  Coca-Cola 
Co.  V.  Deacon  Brown  Bottling  Co.  (D. 
C.  1912)  200  Fed.  105. 

Exclusive  ^use  for  10  years  of  the 
words  "Old  Lexington  Club,"  as  ap- 
plied to  whisky,  is  not  shown  where  it 
appears  that  the  opposer,  during  that 
time,  has  been  using  the  words  **Lex- 
ington  Club,"  as  applied  to  whisky. 
Kentucky  Distilleries  &  Warehouse  Co. 
v  Old  Lexington  Club  Distilling  Co. 
(1908)  31  App.  D.  C.  223. 

The  affidavits  submitted  by  the  appli- 
cant for  registration  of  the  words  "Our 
Worth**  as  a  tradp-mark  to  show  that 
a  prior  registrant  of  the  word  "Worth" 
as  a  trade-mark  for  similar  goods  had 
abandoned  the  use  of  the  mark  held  in- 
sufficient to  so  show.  In  re  Nash  Hard- 
ware Co.  (1909)  33  App.  D.  O.  221. 

Proof  of  the  use  of  "Planten*8  C.  &  C. 
or  Black  Capsules,"  where  those  words 
have  been  registered,  does  not  establish 
a  use  of  the  words  "Black  Capsules" 
as  a  trade-mark,  for  the  words  elimi- 
nated from  the  registered  mark  are,  un- 
der a  prior  application,  an  essential  part 
of  that  mark.  Planten  v.  Canton  Phar- 
macy Co.  (1909)  33  App.  D.  C.  268. 

Evidence  that  the  words  **01d  Crow" 
have  been  used  for  many  years  by  plain- 
tiff and  his  predecessors  as  the  mark 
of  their  brand  of  whisky,  and  that  plain- 
tiff has  succeeded  directiy  to  the  rights 
of  the  original  distiller  of  such  whisky, 
is  prima  facie  sufficient  to  show  plain- 
tiff's right  of  trade-mark  in  the  words 
"Old  Crow."  W.  A.  Gaines  &  Co.  v. 
LesUe  (1898)  54  N.  Y.  Supp.  421,  25 
Misc.  Rep.  20. 

Cited    without    definite    application, 

Trade-Mark  Cases  (1879)  100  U.  S. 
82;  97,  25  L.  Ed.  550;  U.  S.  v.  Seymour 
(1894)  14  Sup.  Ct  871,  872,  153  U.  S. 
353,  38  L.  Ed.  742;  Warner  v.  Searle  & 
Hereth  Co.  (1903)  24  Sup.  Ct.  79,  80, 
191  U.  8.  195,  48  L.  Ed.  145;  Halter 
v.  Nebraska  (1907)  27  Sup.  Ct  419, 
421,  205  U.  S.  34,  51  L.  Ed.  696,  10 
Ann.  Cas.  525;  Dadirrian  v.  Yacubian 
(1900)  98  Fed.  872,  874,  39  C.  C.  A. 
321;  Hennessy  v.  Braunschweiger  So 
Co.  (C.  C.  1898)  89  Fed.  664,  666. 


§  9491.  (Act  Feb.  20,  1905,  c.  592,  §  6,  as  amended.  Act  March  2, 
1907,  c  2573,  §  2.)  Examination  of  application ;  publication  of 
trade-mark;  filing  notice  of  opposition;  issue  of  certificate  of 
registration  where  no  notice  of  opposition ;  refusal  of  applica- 
tion on  examination. 
On  the  filing  of  an  application  for  registration  of  a  trade-mark 
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which  complies  with  the  requirements  of  this  Act,  and  the  payment 
of  the  fees  herein  provided  for,  the  Commissioner  of  Patents  shall 
cause  an  examination  thereof  to  be  made;  and  if  on  such  exami- 
nation it  shall  appear  that  the  applicant  is  entitled  to  have  his  trade- 
mark registered  under  the  provisions  of  this  Act,  the  Commissioner 
shall  cause  the  mark  to  be  published  at  least  once  in  the  Official  Gazette 
of  the  Patent  Office.  Any  person  who  believes  he  would  be  damaged 
by  the  registration  of  a  mark  may  oppose  the  same  by  filing  notice 
of  opposition,  stating  the  grounds  therefor,  in  the  Patent  Office  within 
thirty  days  after  the  publication  of  the  mark  sought  to  be  registered, 
which  said  notice  of  opposition  shall  be  verified  by  the  person  filing 
the  same  before  one  of  the  officers  mentioned  in  section  two  of  this 
Act  An  opposition  may  be  filed  by  a  duly  authorized  attorney,  but 
said  opposition  shall  be  null  and  void  unless  verified  by  the  opposer 
within  a  reasonable  time  after  such  filing.  If  no  notice  of  opposition 
is  filed  within  said  time,  the  Commissioner  shall  issue  a  certificate  of 
registration  therefor,  as  hereinafter  provided  for.  If  on  examination 
an  application  is  refused,  the  Commissioner  shall  notify  the  applicant, 
giving  him  his  reasons  therefor.    (33  Stat.  726.    34  Stat.  1252.) 

See  notes  to  section  1  of  this  act,  ante,  t  9485. 

This  section,  as  originally  enacted,  did  not  contain  the  provision,  *'An  op- 
position may  be  filed  by  a  duly  authorized  attorney,  but  said  opposition  shall 
be  null  and  void  unless  verified  by  the  opposer  within  a  reasonable  time  after 
such  filing."  That  provision  was  inserted  by  amendment  of  the  section,  making 
it  read  as  set  forth  here,  by  Act  March  2,  1007,  c.  2573,  $  2,  last  cited  above. 

Fees  on  filing  applications  for  registration,  and  on  filing  notice  of  opposition 
thereto,  were  prescribed  by  sections  1  and  14  of  this  act,  ante,  |  9485,  and 
post,  I  9496. 

Notei  of  Deoisioiu 


1.  Publication  of  mark. 

1  Notice  of  opposition. 

S.  Priority  of  use. 

4b  Abandonment  and  extinguishment. 

5.  Right  to  reeistrailon. 

6.  Deception  of  public. 

7.  Oppoeltion   in    general. 

8.  Amendment  of  opposition. 

9.  Conditions  precedent. 

10.  Laches. 

11.  Evidence. 

12.  Determination  of  application. 

13.  Conclualvene^  of  declslona. 

1.  Publication  of  mark.^Where  there 
is  a  material  change  made  in  the  orig- 
inal application  of  a  trade-mark,  the 
commissioner  is  justified,  under  the 
provisions  of  this  section,  in  ordering  a 
second  publication.  Garter  Medicine 
Co.  V.  Barclay  (1910)  36  App.  D.  C. 
123. 

2.  Notice  of  opposltlon.^Notice  of 
opposition  cannot  be  amended,  after  pe- 
riod allowed  for  filing  such  notice,  so 
as  to  carry  back  the  date  of  the  op- 
poser's  alleged  use  of  the  mark  to  a 
period  prior  to  that  stated  in  the  no- 
tice of  opposition.  Hannis  Distilling 
Ck>.  V.  George  W.  Torrey  Co.  (1909)  32 
App.  D.  G.  530. 

3.  Priority  of  use.— See  notes  under 
§  9490,  ante. 

4.  Abandonment  and  extinguishment. 
—See  notes  under  {  9490,  ante,  and  § 
9506,  post. 

5.  Right  to  regi8tratlon.F-iThe  Patent 
Office  should  not  recognize  a  property 
right  in  a  mark,  and  grant  it  registra- 
tion, when  the  courts,  upon  the  same 
facts,    would   decline    to    protect    the 


mark  if  registered.  Levy  v.  Uri  (1908) 
31  App.  D.  G.  441. 

A  party  may  not  segregate  his  trade- 
mark, and,  by  registering  each  of  its 
features  separately,  thereby  prevent  the 
registration  by  another  party  of  any 
particular  part  of  the  mark  as  actually 
used.  Planten  v.  Ganton  Pharmacy  Co. 
(1909)  33  App;  D.  G.  268. 

A  trade-mark  will  not  be  registered 
where  registration  would  revive  a  mo- 
nopoly heretofore  held  under  a  patent 
now  expired.  In  re  Oneida  Gommu- 
nity  (1913)  41  App.  D.  G.  260. 

Where  an  article  is  known  by  a  cer- 
tain name,  and  the  registration  of  that 
name  is  sought,  an  opposition  based  up- 
on the  manufacture  and  sale  of  such 
article  during  the  lO-year  period  is  suf- 
ficient Tim  &  Go.  V.  Gluett,  Peabody 
&  Co.  (1914)  42  App.  D.  G.  212. 

The  registration  of  the  word  "Troy" 
as  a.  trade-mark  for  men's  outer  shirts 
and  collars  will  not  be  denied  upon 
opposition  wherein  the  opposer  alleges 
merely  that  90  per  cent,  of  the  col- 
lars and  a  large  percentage  of  the 
shirts  made  in  the  country  are  made 
in  the  city  of  Troy,  N.  Y.,  where  it 
has  not  used  the  word  as  a  mark  on 
its  shirts  and  collars.     Id. 

6.  Deception  of  public. — See  notes  un- 
der §  9490,  ante,  and  §  9506,  post. 

7.  Opposition  In  general.— Under  sec- 
tion 9485,  ante,  the  Gommissioner  of 
Patents  is  vested  with  power  merely 
to  determine  whether  the  trade-mark  is 
subject  to  appropriation,  and  has  ac- 
tually been  used  in  interstate  or  foreign 
commerce,  and  he  cannot  require  the 

(10719) 


§  9191 


TBADE-MABK8 


(Tit.  60 


applicant  to  add  to  his  drawing  matter 
appearing  on  the  specimen,  but  not  con- 
tained in  the  drawing.  In  re  Stand- 
ard Underground  Cable  Co.  (1906)  27 
App.  D.  C.  820. 

One  who  has  used  a  word  as  a  trade- 
name, although  he  is  not  entitled  to 
ownership  of  it  as  a  trade-mark,  is  en- 
titled to  oppose  the  application  of  an- 
other for  the  registration  of  the  name 
as  a  trade-mark.  Johnson  v.  Brandau 
(1909)  32  App.  D.  C.  348. 

If  the  opponent  in  an  opposition  has 
not  used  the  contested  mark  as  a  trade- 
mark upon  goods  of  a  like  descriptioni 
he  has  no  foundation  for  the  opposi- 
tion to  its  registration  by  another,  for 
he  can  sustain  no  legal  injury  or  dam- 
age thereby.  Hump  Hairpin  Co.  v.  De 
Long  Hook  &  Eye  Co.  (1913)  39  App. 
D.  C.  484. 

Proof  of  actual  damages  is  not  es- 
sential to  the  maintenance  by  a  cor- 
poration of  an  opposition  to  the  regis- 
tration of  its  corporate  name  by  an- 
other as  a  trade-mark  in  violation  of 
section  9490,  ante;  and  it  is  imma- 
terial that  the  opposer  has  not  actively 
engaged  in  the  business  for  which  it 
was  incorporated.  Asbestone  Co.  v. 
PhiUp  Carey  Mfg.  Co.  (1914)  41  App. 
D.  C,  507. 

An  opposer,  who  shows  no  personal 
interest  in  the  subject-matter,  cannot 
assert  the  use  of  the  mark  by  third 
persons  in  support  of  his  opposition. 
Tim  &  Co.  V.  Cluett  Peabody  &  Co. 

(1914)  42  App.  D.  C.  212. 
Proceedings  for  the  registration  of  a 

trade-mark  may  be  changed  or  abolish- 
ed; and  cases  pending  at  the  time  of 
the  enactment  of  an  amendatory  statute 
are  governed  by  it,  unless  expressly  ex- 
cepted from  its  operation.  Given  v. 
New  York  Athletic  Club  (1914)  42  App. 
D.  C.  558. 

An  opposer  waives  its  right  to  ob- 
ject upon  the  ground  that  the  mark  is 
the  distinguishing  part  of  its  corporate 
name,  by  failing  to  set  out  such  objec- 
tion in  the  notice  of  opposition.  Rook- 
wood  Pottery  Co.  v.  A.  Wilhelm  Co. 

(1915)  43  App.  D.  C.  1;  Simplex  Elec- 
tric Honting  Co.  v.  Gold  Car  Heating 
&  Lighting  Co.  (1915)  43  App.  D.  0. 
28. 

One  who  has  not  shown  that  he  will 
be  damaged  by  the  registration  of  a 
trade-mark  cannot  urge  in  opposition 
that  the  mark  has  not  been  in  actual 
use  by  the  applicant  as  a  trade-mark 
for  the  goods  claimed.  B.  V.  D.  Co.  v. 
Potterf  (1915)  43  App.  D.  C.  83. 

8.  Amendment  of  opposltlon^p— Quere, 

whether  an  amendment  to  an  opposi- 
tion to  registration  of  a  trade-mark 
setting  up  a  new  ground  of  opposition 
will  be  equivalent  to  a  new  opposition, 
and  therefore  not  permissible  if  the 
period  within  which  opposition  can  be 
made  has  elapsed.  Battle  Creek  Sani- 
tarium Co.  v.  Fuller  (1908)  80  App. 
D.  C.  411. 
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9.  Conditions  prooedentd— This  sec- 
tion is  not  satisfied  by  the  filing  of  the 
notice  by  a  party,  verged  by  his  at- 
torney, even  though. such  party  is  out 
of  the  country.  Martin  v.  Martin  & 
Bowne  Co.  (190e)  27  App.  D.  C.  59. 

10.  Laches.^— Where  an  opposition  is 
not  properly  verified  by  the  person  fil- 
ing it,  and  an  instrument  which  is  prac- 
tically a  new  application,  properly  veri- 
fied, is  filed  after  the  expiration  of 
such  period,  it  is  filed  too  late.  Hall's 
Safe  Co.  V.  Herring-Hall-Marvin  Safe 
Co.  (1908)  31  App.  D.  Q.  498. 

Quaere,  whether  an  opposer  to  an  ap- 
plication for  registration  of  a  trade- 
mark, who  has  failed  to  properly  verify 
his  opposition  filed  within  the  30  days 
allowed  him,  may  be  given  leave  by  the 
Commissioners  of  Patents,  after  the 
expiration  of  that  time,  to  make  a  prop- 
er affidavit  to  his  original  opposition. 
Id. 

11.  Evldenoe^i-The  rule  that  a  judge 
is  not  to  shut  his  eyes  to  what  every- 
body else  of  intelligence  knows  applies 
in  proceedings  in  the  Patent  Office. 
In  re  Excelsior  Shoe  Co.  (1913)  40 
App.  D.  C.  480. 

Though  no  evidence  in  introduced  to 
show  that  there  is  such  an  organiza- 
tion as  boy  scouts,  the  Commissioner 
of  Patents  may  take  judicial  notice  of 
the  fact  in  passing  upon  an  application 
for  a  trade-mark  involving  that  name. 
Id. 

Opinion  testimony  as  to  confusion  in 
trade,  if  similar  words  were  applied 
as  trade-marks  to  the  same  class  of 
goods,  is  of  no  great  assistance  in  de- 
termining the  question;  but  the  effect 
of  the  marks  upon  the  mind  of  the 
tribunal  is  the  controlling  factor.  Wa- 
terbury  Chemical  Co.  v.  Reed  &  Cam- 
rick  (1913)  41  App.  D.  C.  256. 

Upon  opposition  upon  the  sole  ground 
that  the  applicant  is  estopped  to  de- 
prive opposer  of  the  right  to  use  it,  and 
hence  not  entitled  to  registration,  the 
applicant  need  not  introduce  evidence 
on  any  other  question,  but  he  waives 
his  right  to  confine  the  issue  to  this 
point  by  introducing  evidence  on  other 
points.  B.  Fischer  &  Co.  v.  Knicker- 
bocker Mills  Co.  (1914)  42  App.  D.  C. 
670. 

12.  Determination    of  application.  — 

The  commissioner  of  patents  has  the 
right  to  consider  and  determine  wheth- 
er the  word  or  words  can  become  the 
subject  of  lawful  appropriation  as  a 
trade-mark,  and,  if  they  cannot,  to  re- 
ject the  application;  his  duties  in  that 
respect  being  more  than  ministerial.  U. 
S.  V.  Duell  (1901)  17  App.  D.  C.  471. 

A  trade-mark  must  be  considered  in 
its  entirety,  as  described  in  the  appli- 
cation for  its  registration;  and  the  fact 
that  certain  letters  usod  in  it  may  con- 
stitute a  valid  technical  trade -mark  in 
themselves  has  no  bearing  upon  the 
question  whether  the  application  will  be 
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granted  or  denied.  In  re  Schweinfurter 
Incisions -Kugel-Lager-WeriEe  Fichtel 
4b  Sachs  (1912)  38  App.  D.  C.  279. 

Bridsh  statutes,  certified  to,  concern- 
ing standards  for  sterling  silver,  and  es- 
tablishing assay  officers  for  the  certifi- 
cation thereof  by  certain  emblems,  and 
standard  publications  giving  the  history 
of  the  English  hall  marks,  may  be  con- 
sidered by  the  Commissioner  of  Patents 
in  passing  on  an  application  for  regis- 
tration of  insignia  for  silver.  Ip.  re 
Gorham  lifg.  Go.  (1913)  41  App.  D. 
C.  263. 


13.  Condusiveness  of  deolslons.^An 

adjudication  of  similarity  on  an  oppos- 
ed application  is  conclusive  in  subse- 
quent proceedings  to  register  the  same 
mark  under  the  ten-years'  dfiuse  of  the 
trade-mark  act  Barclay  v.  Carter 
Medicine  Co.  (1913)  41  App.  D.  C.  240. 
A  final  adjudication  of  similarity, 
upon  which  &  plea  of  res  judicata  may 
be  predicated,  occurs  when  the  appli- 
cant's demurrer  alleging  such  dissimi- 
larity as  to  make  confusion  or  decep- 
tion impossible  being  overruled,  and  a 
default  judgment  awarded.    Id. 


§  9492.  (Act  Feb.  20,  1905,  c.  592,  §  7.)  Notice  to  appUcant  of 
opposition;  declaration  of  interference;  examination  of  inter- 
ference or  opposition;    grounds  for  refusal  of  registration. 

In  all  cases  where  notice  of  opposition  has  been  filed  the  Commis- 
sioner of  Patents  shall  notify  the  applicant  thereof  and  the  grounds 
therefor. 

Whenever  application  is  made  for  the  registration  of  a  trade-mark 
which  is  substantially  identical  with  a  trade-mark  appropriated  to 
goods  of  the  same  descriptive  properties,  for  which  a  certificate  of 
registration  has  been  previously  issued  to  another,  or  for  registration 
of  which  another  has  previously  made  application,  or  which  so  nearly 
resembles  such  trade-mark,  or  a  known  trade-mark  owned  and  used 
by  another,  as,  in  the  opinion  of  the  Commissioner,  to  be  likely  to  be 
mistaken  therefor  by  the  public,  he  may  declare  that  an  interference 
exists  as  to  such  trade-mark,  and  in  every  case  of  interference  or 
opposition  to  registration  he  shall  direct  the  examiner  in  charge  of 
interferences  to  determine  the  question  of  the  right  of  registration  to 
such  trade-mark,  and  of  the  sufficiency  of  objections  to  registration, 
in  such  manner  and  upon  such  notice  to  those  interested  as  the  Com- 
missioner may  by  rules  prescribe. 

The  Commissioner  may  refuse  to  register  the  mark  against  the  regis- 
tration of  which  objection  is  filed,  or  may  refuse  to  register  both  of 
two  interfering  marks,  or  may  register  the  mark,  as  a  trade-mark,  for 
the  person  first  to  adopt  and  use  the  mark,  if  otherwise  entitled  to 
register  the  same,  unless  an  appeal  is  taken,  as  hereinafter  provided  for, 
from  his  decision;  by  a  party  interested  in  the  proceeding,  within  such 
time  (not  less  than  twenty  days)  as  the  Commissioner  may  prescribe. 
(33  Stat.  726.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Suits  in  equity  involving  interfering  registered  trade-marks  were  authorized 
by  section  22  of  this  act,  post,  §•  9507. 


Notes  of  Doelsioiui 


1. 
2. 


Right  to  registration. 

Truth    and    good    faith    of   representa- 
tions. 

Stmilarltj  of  marks  and  priority  of  use. 

Nature  of  interference. 
5.    Right  to  institute  an  interference. 
C    Estoppel  to  urge  invalidity  of  act. 

Determination  of  interference. 

Injury  to  opposer. 
9.   Laches, 

10.    Decision     as     authorizing 
against  infringement. 

Effect  of  prior  decisions. 

Pleading. 

Evidence. 


S. 
4. 


7. 
8. 


injunction 


U. 
12. 
12. 


14.    Newly  discovered  evidence^ 

I.  Right  to  registration.— What  con- 
stitutes trade -marks  in  general  See 
Botes  under  §  9490,  ante. 

Where  there  is  not  the  slightest  sim- 
ilarity between  two  whisky  trade-marks 

9  U.S.CoMP.'16-671 


except  that  one  contains  the  name 
"Henderson"  and  one  the  name  "An- 
derson," the  ovmer  of  the  former  is  en- 
titled to  registration  over  the  opposi- 
tion of  the  latter.  Buchanan-Anderson- 
Nelson  Co.  v.  Breen  &.  Kennedy  (1906) 
27  App..  D.  O.  573. 

Ignorance  of  a  competitor's  applica- 
tion of  his  trade-mark  to  a  particular 
kind  of  goods  is  no  excuse  for  knowing- 
ly appropriating  the  mark  for  use  upon 
the  same  general  class  of  goods;  and 
registration  will  not  be  granted,  on  op- 
position, to  the  appropriator.  Simplex 
Electric  Heating  Co.  v.  Gold  Car  Heat- 
ing &  Lighting  Co.  (1915)  43  App.  D. 
C.  28. 

Where  an  opposition  to  the  registra- 
tion of  a  mark  as  a  trade-mark  is  dis- 
missed, the  question  whether  the  ap- 

(10721) 


§  9492 


TBADE-MARKS 


(Tit  60 


plicant'B  mark  shall  be  regifitered  is  one 
for  the  determination  of  the  Patent  Of- 
fice, and  not  for  this  court  Alaska 
Packers  Ass'n  t.  Admiralty  Trading  Co. 
(1915)  43.App.  D.  C.  198. 

2.  Truth  and  good  faith  of  represen- 
tations^—Deception  of  public  as  barring 
action  or  suit.  See  notes  under  §  9506, 
post. 

3.  Similarity  of  marks  and  priority  of 

nso^— See  notes  under  §  9490,  ante. 

4.  Nature  of  interference.— A  trade- 
mark interference  proceeding  is  not 
merely  one  of  priority,  as  in  a  patent 
interference  proceeding,  but  involves 
any  question  that  might  arise  in  an  ex 
parte  case.  In  re  Herbst  (1909)  32 
App.  D.  C.  566. 

5.  Right  to  institute  an  Interferenoe. 

— ^The  commissioner  of  patents  may  in- 
stitute an  interference  between  oppos- 
ing claimants  for  registration  of  the 
same  trade-mark,  to  determine  owner- 
ship. Hanford  v.  Westcott  (O.  0. 1879) 
Fed.  Cas.  No.  6,022. 

Although  the  owner  of  a  trade-mark 
has  lost  his  right  to  oppose  registration 
thereof  by  another,  he  may  still  protect 
his  right  of  property  by  the  usual  rem- 
edies at  law  and  in  equity,  and  he  may 
possibly  obtain  a  remedy  through  a  dec- 
laration of  interference  under  section 
9492,  or  by  a  proceeding  for  cancella- 
tion under  section  9498.  Martin  v. 
Martin  &  Bowne  Co.  (1906)  27  App. 
D.  O.  59. 

6.  Estoppei  to  urge  Invalidity  of  act. 

—A  party  who  opposes  an  application 
for  registration  of  a  trade-mark  on  the 
ground  that  he  is  the  owner  of  a  trade- 
mark of  the  same  general  appearance 
as  that  of  the  applicant  cannot  be  heard 
to  question  the  constitutionality  and 
validity  of  the  statute.  Gaines  v. 
Knecht  (1906)  27  App.  D.  C.  530; 
Gaines  v.  Carlton  Importation  Co. 
(1906)  Id.  571;  Buchanan-Anderson- 
Nelson  Co.  V.  Breen  &  Kennedy  (1906) 
Id.  573. 

7.  Determination  of  Interferenoe^— An 

interference  proceeding  under  the  trade- 
mark law  is  instituted  to  determine 
priority  of  adoption  and  use,  and,  when 
that  question  is  decided,  the  inquiry  is 
at  an  end.  If  a  later  applicant  seeks  to 
re-register  the  mark  for  any  lawful 
reason,  he  must  show  that  the  entire 
right,  title,  and  interest  in  the  trade- 
mark have  become  vested  in  him.  Giles 
Remedy  Co.  v.  Giles  (1905)  26  App.  D. 
C.  375. 

The  title  to  a  certificate  of  registra- 
tion of  a  trade-mark,  if  claimed  under 
some  act  or  set  of  acts  done  or  per- 
formed after  its  issue,  cannot  as  a  rule 
be  determined  in  an  interference  pro- 
ceeding.   Id. 

Refusal  of  registration  to  one  of  the 
parties  on  the  ground  that  the  mark 
had  already  been  registered  by  a  stran- 
ger to  the  interference  proceedings  is 
final,  if  not  appealed  from,  and  there- 
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fore  one  of  such  parties  has  no  right 
thereafter  to  prosecute  his  original  ap- 
plication before  the  examiner  of  trade- 
marks. In  re  Herbst  (1908)  32  App. 
D.  C.  269;  In  re  Boston  Wine  &  Spir- 
its Co.  (1912)  39  App.  D.  C.  421. 

Where  an  application  for  registration 
as  a  trade-mark  for  shoes  made  of 
leather  and  asbestos  of  a  picture  of  an 
ass,  over  which  is  the  applicant's  name, 
and  acrbss  which,  in  large  letters,  is  the 
word  "asbestos,"  while  underneath  is 
the  word  "fireproof,"  is  opposed  by  a 
manufacturer  of  fireproof  shoes,  who 
claims  the  use  of  the  word  "asbestos" 
as  a  trade-name  for  his  shoes,  registra- 
tion should  be  denied,  with  leave  to  ap- 
plicant to  amend  by  disclaiming  and 
omitting  the  word  objected  to.  Johnson 
T.  Brandau  (1909)  32  App.  D.  C.  348. 

The  Commissioner  of  Patents  has  the 
right  to  refuse  registration  to  both  par- 
ties to  a  trade-mark  interference. 
Planten  v.  Canton  Pharmacy  Co.  (1909) 
33  App.  D.  C.  268. 

In  a  trade-mark  interference  case, 
when  one  of  the  parties  has  had  no  op- 
portunity to  offer  testimony  as  to 
whether  the  function  of  the  mark  is  to 
describe  a  specific  article  made  under  a 
patent  issued  to  him,  and  not  to  indi- 
cate origin,  it  is  erroneous  to  refuse  to 
register  the  mark  on  that  ground. 
Ma  thy  v.  Republic  Metalware  Co.  (1910) 
35  App.  D.  C.  151. 

In  a  trade -mark  interference  case,  the 
issue  is  not  one  merely  of  priority,  as 
in  a  patent  interference,  but  involves 
any  issue  that  might  be  raised  in  an 
ex  parte  case.  Star  Brewery  Co.  v. 
Val.  Blatz  Brewing  Co.  (1911)  36  App. 
D.  C.  534. 

8.  Injury  to  opposer.— If  the  opposer 
has  not  manufactured  and  put  on  the 
market  a  similar  article  to  that  on 
which  the  trade-mark  has  been  used,  it 
cannot  properly  be  said  that  the  regis- 
tration of  the  mark  will  damage  him, 
and  his  opposition  will  be  dismissed, 
even  though  the  patent  upon  the  arti- 
cle on  which  the  trade-mark  was  used 
has  expired.  Underwood  Typewriter 
Co.  V.  A.  B.  Dick  Co.  (1911)  36  App. 
D.  C.  175. 

If  the  opponent  has  not  shown  that 
he  will  be  injured  or  damaged  by  the 
registration,  he  cannot  question  the 
sufficiency  of  the  applicant's  evidence 
to  show  his  actual  use  of  the  mark  in 
commerce  as  a  trade-mark  for  the 
goods  claimed.  Hump  Hairpin  Co.  v. 
De  Long  Hook  &  Eye  Co.  (1913)  39 
App.  D.  C.  484. 

9.  Laches.— Mere  delay  on  the  part 
of  the  owner  of  a  trade-mark  to  assert 
his  right,  as  such,  cannot  be  made  the 
ground  of  successful  opposition  by  an 
infringer  to  the  registration  of  the 
trade- mark  by  the  owner.  Michigan 
Condensed  Milk  Co.  v.  Kenneweg  Co. 
(1908)  30  App.  D.  C.  491. 

In  a  trade-mark  interference  case  the 
only  question  involved  is  whether  the 
right  of  registration  will  be  accorded 
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either  or  both  of  the  parties.  And 
whether  tither  of  the  parties  has  been 
guilty  of  laches  wlU  not  be  considered. 
Phceniz  Paint  &  Varnish  Go.  v.  John 
T.  Lewis  &  Bros.  (1908)  32  App.  D. 
G.  285. 

In  an  opposition  on  the  ground  of  de- 
ceptiTe  similarity  to  the  opposer's  mark, 
the  fact  that  the  opposer  has  taken  no 
steps  against  the  applicant  because  of 
the  use  of  the  mark,  and  that  actual  de- 
ception has  not  been  shown,  should  be 
given  weight.  Wm.  A.  Rogers,  Limited, 
▼.  International  Silver  Go.  (1910)  34 
App.  D.  G.  410. 

10.  Decision  as  autliorlzlng  Injunction 
against  infringementdil-The  decision  of 
the  Gommissioner  of  Patents  in  favor 
of  a  right  in  an  interference  is  not  such 
a  judicial  determination  as  will  justi- 
fy granting  a  preliminary  injunction 
against  infringement.  A.  Leschen  & 
Sons  Rope  Go.  v.  Broderick  &  Bascom 
Rope- Co.  (G.  C.  1903)  123  Fed.  149, 

1 1.  Effect  of  prior  decisions.— The  de- 
cision of  the  Patent  Office  that  a  given 
word  is  valid  as  a  trade-mark  must  be 
accepted  as  conclusive  in  an  interfer- 
ence proceeding  between  rival  appli- 
cants for  registration  of  the  word  as 
a  trade-mark.  United  States  Playing 
Card  Go.  v.  G.  M.  Glark  Pub.  Go.  (1907) 
30  App.  D.  G.  208. 

Where,  on  opposition  being  made,  the 
application  was  denied  on  the  ground 
that  to  register  the  mark  would  pro- 
long the  monopoly  of  an  expired  patent 
held  by  the  applicant,  and  other  feder- 
al courts  had  on  the  same  ground  de- 
nied the  same  party  injunctions  re- 
straining other  parties  from  using  the 
mark  as  a  trade-mark,  this  court  af- 
firmed the  decision  of  the  commission- 
er. J.  A.  Scriven  Go.  v.  W.  H.  Towles 
Mfg.  Go.  (1909)  32  App.  D.  G.  321; 
Same  v.  Ferguson  McKinney  Dry 
Goods  Go.   (1909)  32  App.  D.  G.  323. 

The  plea  of  former  adjudication  to 
an  opposition  is  properly  sustained 
where,  in  the  previous  interference 
proceeding,  one  of  the  questions  raised 
in  the  opposition  was  determined,  and 
the  other  question  could  have  been  de- 
termined, though  it  was  not  actually 
presented.  Bluthenthal  &  Bickart  v. 
Bigbie  Bros.  &  Go.  (1909)  33  App.  D. 
C.  209. 

An  opposition  to  a  technical  mark, 
sustained  on  the  ground  of  priority  of 
adoption  and  use,  does  not  conclude 
another  opposition,  to  a  nontechnical 
ipark,  upon  the  giound  of  exclusive  use 
during  the  statutory  period.  Garter 
Medicine  Go.  v.  Barclay  (1910)  36  App. 
D   G.  123. 

12.  Pleading^— A  demurrer  to  an  op- 
position to  an  application  for  registra- 
tion of  a  trade-mark  admits  the  alle- 
gations of  the  opposition  in  so  far  as 
facts,  and  not  conclusions  of  law,  are 
stated;  and  the  demurrer  cannot  prop- 
erly be  supported  by  affidavit.  Wm. 
A.  Rogers  v.  International  Silver  Go. 
(1907)  30  App.  D.  G.  97. 


The  statement  in  an  opposition  to  an 
application  for  registration  of  a  trade- 
mark, that  the  mark  of  the  applicant 
so  closely  resembles  the  marks  of  the 
opposer  as  to  be  calculated  to  confuse 
and  deceive  purchasers  and  the  public 
generally,  is  a  conclusion  of  law,  which 
is  not  admitted  by  a  demurrer  to  the 
opposition.    Id. 

The  allegation  in  an  opposition  to 
the  registration  of  certain  words  as  a 
trade-mark  that  the  opposer  uses  the 
words,  or  words  of  similar  import,  in 
its  advertising  matter,  and  has  so  used 
them  for  about  28  years,  is  insufficient. 
Battle  Greek  Sanitarium  Go.  v.  Fuller 
(1908)  30  App.  D.  G.  411. 

13.  Evidence.— Where  the  application 
of  the  junior  party  alleged  a  continuous 
use  since  1891,  and  of  the  senior  par- 
ty  a  continuous  use  since  1900,  and  the 
testimony  showed  the  earliest  date  of 
the  junior  party's  use  to  have  been 
1895,  and  of  the  senior  party  since  1894 
at  least,  and  the  giving  of  a  subsequent 
date  in  his  application  was  satisfac- 
torily explained,  the  senior  party  was 
entitled  to  an  award  of  priority  of 
adoption  and  use.  Rose  Shoe  Mfg.  Ga 
V.  Rosenbush  (1906)  28  App.  D.  G.  465. 

In  a  trade-mark  interference  proceed- 
ing, the  party  last  to  make  application 
has  the  burden  of  showing  prior  adop- 
tion and  use  of  the  trade-mark.  Blu- 
thenthal V.  Bigbie   (1907)   30  App.  D. 

G.  iia 

The  statement  by  a  witness  that  a 
certain  word  was  adopted  and  used  by 
hib  company  as  a  trade-mark  is  a  mere 
conclusion,  when  based  upon  trade  lists 
in  evidence  and  testimony  of  former 
witnesses.  United  States  Playing  Gard 
Go.  V.  G.  M.  Glark  Pub.  Go.  (1907)  30 
App.  D.  G.  208. 

The  testimony  in  a  trade- mark  inter- 
ference case  reviewed,  and  held  to  sus- 
tain the  decision  of  the  Gommissioner 
of  Patents.  American  Stove  Go.  v.  De- 
troit Stove  Works  (1908)  31  App.  D. 
G.  304. 

The  burden  of  proof  is  on  the  opposer 
to  show  that  deception  of  the  public  by 
reason  of  similarity  of  applicant's  mark 
to  that  of  opposer  would  probably  fol- 
low. Andrew  McLean  Go.  v.  Adams 
(1908)  31  App.  D.  G.  509. 

In  a  trade-mark  case  involving  the 
registration  of  the  word  "Excelsior**  as 
applied  to  stepladders,  it  will  not  be 
presumed,  at  the  instance  of  the  op- 
poser of  the  application  that  the  word 
has  become  a  generic  designation  of 
ladders  manufactured  by  the  applicant, 
instead  of  a  name  indicating  a  source 
or  origin  of  manufacture,  especially 
where  it  also  appears  that  several  oth- 
er concerns  have  manufactured  ladders 
embodying  the  same  patent,  and  desig- 
nated them  under  different  trade-names. 
Udell-Predock  Mfg.  Go.  v.  Udell  Works 
(1908)  32  App.  D.  G.  282. 

Evidence  in  a  trade-mark  interference 
case  involving  priority  of  use  of  a  red 
Greek  cross  as  a  trade- mark  for  toilet 
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powders  held  sufficient  to  show  prior 
use.  Johnson  &  Johnson  v.  Whelan 
(1909)  33  App.  D.  C.  4. 

Opposition  sustained  to  the  registra- 
tion of  the  word  "spearmint/'  as  ap- 
plied to  chewing  gum,  under  the  10- 
year  clause  of  section  9490,  ante,  where 
the  testimony  of  unimpeached  and  dis- 
interested witnesses  on  behalf  of  the 
opposer  shows  that  during  the  10-year 
period  his  firm  placed  on  the  market 
and  exclusively  sold  a  brand  of  gum 
under  that  name,  the  kind  used  which 
bear  the  name  of  the  brand  and  the 
names  of  the  makers  of  the  labels, 
while  the  only  evidence  for  the  ap- 
plicant is  that  of  a  few  witnesses  to  the 
effect  that  they  never  saw  or  heard  of 
that  brand  of  gum.  William  Wrigley, 
Jr.,  &  Co.  y.  Norris  (1909)  34  App.  D. 
C.  138. 

Evidence  consisting  of  sales  memo- 
randa and  bills  showing  frequent  sales 
made  in  a  year  prior  to  the  adoption 
and  use  of  the  word  "Autoline"  by  the 
other  party,  and  thereafter,  of  oil  des- 
ignated as  "Autolene,"  but  not  showing 
that  the  name  was  affixed  to  or  marked 
upon  the  packages,  is  insufficient  to 
show  prior  use  of  the  name  as  a  trade- 
mark. Crescent  Oil  Co.  v.  W.  C.  Rob- 
inson &  Son  Co.  (1910)  34  App.  D.  C. 
440. 

Where  the  reason  of  one  of  the  par- 
ties for  adopting  the  mark  claimed  to 
be  deceptively  similar  to  the  mark  of 
the  other  party  is  not  above  suspicion, 
that  fact  should  be  given  weight,  if  a 
doubt  exists.  Wm.  A.  Rogers,  Limited, 
V.  International  Silver  Co.  (1910)  34 
App.  D.  C.  484. 

In  reaching  a  conclusion  on  an  appeal 
in  a  trade-mark  interference  proceed- 
ing, the  court  eliminated  from  its  con- 
sideration testimony  elicited  by  leading 
questions,  where  objections  to  such 
questions  were  noted.  H.  C.  Cole  & 
Co.  V.  WilUam  Lea  &  Sons  Co.  (1910) 
35  App.  D.  C.  355. 

Prior  adoption  and  use  of  a  trade- 
mark consisting  of  the  letters  "F  F  F," 
as  applied  to  flour,  is  sufficiently  shown 
by  entries  of  its  predecessor,  showing 
shipments  of  "3  F  flour,"  and  the  tes- 
timony of  a  disinterested  witness,  that 
such  predecessor  used  the  trade-mark 
"F  F  F"  upon  flour,  and  that  he  had 
done  much  of  the  branding  himself, 
where  such  shipments  and  use  antedat- 
ed the  adoption  and  use  of  the  mark 
by  the  other  party.  H.  C.  Cole  &  Co. 
V.  William  Lea  &  Sons  Co.  (1910)  35 
App.  D.  C.  355. 

The  burden  of  proof  is  upon  the  ju- 
nior party  in  a  trade-mark  interference, 
and  all  doubts  must  be  resolved  against 


him.  Mayer  Fertilizer  &  Junk  Co.  v. 
Virginia- Carolina  Chemical  Co.  (1910) 
35  App.  D.  C.  425. 

Upon  the  question  whether  there  is 
such  a  similarity  between  two  marks  as 
will  cause  confusion  in  trade,  an  ocular 
inspection  of  the  marks  constitutes  the 
most  satisfactory  evidence.  Nestle  & 
Anglo- Swiss  Condensed  Milk  Co.  v. 
Walter  Baker  &  Co.  (1910)  37  App. 
D.  C.  148,  writ  of  certiorari  denied 
Walter  Baker  &  Co.  v.  Nestle  &  Anglo- 
Swiss  Condensed  Milk  Co.  (1911)  32 
Sup.  Ct  525. 

Where  opposition  is  made  on  the 
ground  that  the  applicant  was  not  the 
exclusive  user  of  the  mark  for  10  years 
prior  to  the  passage  of  the  trade-mark 
act  of  February  20,  1905,  the  applicant 
must  show  exclusive  use  during  the 
10-year  period.  C.  A.  GambriU  Mfg. 
Co.  V.  Waggoner-Gates  Milling  Co. 
(1912)  38  App.  D.  C.  532. 

Where  the  uncontradicted  testimony 
on  behalf  of  the  opposing  party  was  to 
the  effect  that  it  had  used  the  mark  on 
flour  manufactured  and  sold  by  it  for 
more  than  10  years  prior  to  the  passage 
of  the  trade-mark  act  of  February  20, 
1905,  and  where  the  witnesses  were 
men  of  intelligence,  and  presumably  of 
character,  and  were  testifying  concern- 
ing a  matter  of  which  they  must  have 
had  knowledge,  the  opposition  should 
be  allowed.    Id. 

In  a  trade-mark  opposition  case  in- 
volving the  question  whether  the  goods 
of  the  parties  are  of  the  same  descrip- 
tive properties,  the  opinions  and  con- 
clusions of  witnesses  familiar  with  the 
articles  are  not  entitled  to  any  partic- 
ular weight,  especially  if  there  is  direct 
conflict  between  them.  Hump  Hairpin 
Co.  V.  De  Long  Hook  &  Bye  Co.  (1913) 
39  App.  D.  C.  484. 

Where  it  appears  that  registrations  ot 
a  given  word  as  applied  to  certain 
products  have  extended  back  for  20 
years,  and  there  is  no  evidence  of  aban- 
donment of  the  marks,  they  must  be 
presumed  to  be  still  in  use.  Quaker 
City  Flour  Mills  Co.  v.  Quaker  Oats 
Co.  (1915)  43  App.  D.  C.  260. 

14.  Newly     discovered     evidence.— A 

motion  to  reopen  a  trade-mark  inter- 
ference case  for  the  purpose  of  taking 
newly  discovered  evidence,  which  was 
not  made  until  after  a  finding  adverse 
to  movant,  and  the  affidavits  in  support 
of  the  motion  failed  to  show  that  the 
alleged  newly  discovered  evidence  could 
not  have  been  discovered  during  the 
time  fixed  for  taking  testimony  by  the 
use  of  ordinary  diligence,  will  be  re- 
fused. American  Stove  Co.  v,  Detroit 
Stove  Works  (1908)  31  App.  D.  C.  304. 


§  9493.  (Act  Feb.  20,  1905,  c.  592,  §  8.)     Appeal  fropi  decision  of 
examiner  to  Commissioner  of  Patents. 

Every  applicant  for  the  registration  of  a  trade-mark,  or  for  the 
renewal  of  the  registration  of  a  trade-mark,  which  application  is  re- 
fused, or  a  party  to  an  interference  against  whom  a  decision  has 
been  rendered,  or  a  party  who  has  filed  a  notice  of  opposition  as  to 
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a  trade-mark,  may  appeal  from  the  decision  of  the  examiner  in  charge 
of  trade-marks,  or  the  examiner  in  charge  of  interferences,  as  the 
case  may  be,  to  the  Commissioner  in  person,  having  once  paid  the 
fee  for  such  appeal.    (33  Stat.  726.) 

See  notes  to  sectioD  1  of  this  act,  ante,  §  9485. 

Fees  on  appeals  from  the  decision  of  the  examiner  to  the  Ck)mmissioner  of 
Patents  were  prescribed  by  section  14  of  this  act,  post,  |  9499. 


Notes  of 

DeeisloM  rovlewalilsw— Where  a  par- 
ty whose  application  for  a  trade-mark 
was  rejected,  sought,  more  than  two 
years  afterwards,  to  amend  his  applica- 
tion, so  as  to  bring  it  under  the  prdvi- 
aions  of  the  new  law,  but  the  commis- 
sioner held  that  the  application  was  not 
pending  within  the  meaning  of  the  act 
of  1905,  his  decision  virtually  refused 
registration,  and  was  appealable.    In  re 


Deolsloiui 

Biark  Cross  Go.  (1905)  26  App.  D.  G. 
101. 

A  decree  pro  confesso  rendered  by 
the  Examiner  of  Interferences  upon  a 
demurrer  to  a  notice  of  opposition  is 
appealable  to  the  Commissioner  of  Pat- 
ents upon  the  single  question  of  the 
sufficiency  of  the  notice,  under  this  sec- 
tion. G.  &  J.  Tire  Co.  v.  G.  J.  G.  Mo- 
tor Gar  Go.  (1918)  99  App.  D.  C.  506. 


§  9494.  (Act  Feb.  20,  1905,  c.  592,  §  9.)     Appeal  from  decision 

of  Commissioner  of  Patents  to  Court  of  Appeals  of  District  of 

Columbia. 

If  an  applicant  for  registration  of  a  trade-mark,  or  a  party  to  an 

interference  as  to  a  trade-mark,  or  a  party  who  has  filed  opposition 

to  the  registration  of  a  trade-mark,  or  party  to  an  application  for  the 

cancellation  of  the  registration  of  a  trade-mark,  is  dissatisfied  with 

the  decision  of  the  Commissioner  of  Patents,  he  may  appeal  to  the 

court  of  appeals  of  the  District  of  Columbia,   on  complying  with 

the  conditions  required  in  case  of  an  appeal  from  the  decision  of  the 

Commissioner  by  an  applicant  for  patent,  or  a  party  to  an  interference 

as  to  an  invention,  and  the  same  rules  of  practice  and  procedure  shall 

govern  in  every  stage  of  such  proceedings,  as  far  as  the  same  may  be 

applicable.    (33  Stat.  727.) 

See  notes  to  section  1  of  this  act,  ante,  {  9485. 

Notes  of  B^eisloiui 


Applicability  of  statutas^R.   S.  U 

4914,  4915,  ante,  §  9459,  and  post,  § 
9560,  are  applicable  in  trade-mark  cas- 
es under  this  section.  B.  O.  Atkins  A 
Go.  y.  Moore  (1909)  29  Sap.  Gt.  390, 
392,  212  U.  S.  285,  53  L.  Ed.  515. 

CoBstrvotioa  of  actd— A  controversy 
between  riyal  applicants  for  the  regis- 
tration of  a  trade-mark  is  not  an  *'in- 
terference"  case,  within  the  meaning  of 
Act  Feb.  9,  1893,  §  9;  and  an  appeal 
does  not  lie  from  the  commissioner  of 
patents  in  such  controversy  to  the  Dis- 
trict of  Golnmbia  court  of  appeals. 
Einstein  v.  SawhiU  (1896)  2  App.  D.  G. 
10. 

The  right  of  appeal  granted  by  this 
section  is  statutory,  and  must  be  con- 
fined to  the  express  terms  of  the  stat- 
ute. In  re  Standard  Oil  Go.  (1913)  39 
App.  D.  G.  491. 

"Applleant  for  registration."— The 
term  "applicant  for  registration,"  as 
used  in  this  section,  means  an  original 
applicant,  and  not  one  merely  seeking  a 
renewal.  In  re  Standard  GO  Go.  (1913) 
39  App.  D.  G.  491. 

Doelslona  rovlewablow— A  trade-mark 
interference  declared  under  the  preced- 
ing act,  but  not  decided  until  after  the 
passage  of  this  act  is  appealable  to 


this  court  under  the  provisions  of  this 
section,  where  the  application  involved 
has  been  amended  to  bring  it  under  the 
provisions  of  that  act.  Giles  Remedy 
Go.  V.  Giles  (1905)  26  App.  D.  G.  375. 

The  action  of  the  Gommissioner  of 
Patents  in  requiring  an  applicant  for  a 
trade-mark  to  strike  out  a  description 
of  the  mark  from  his  petition  and  refer 
only  to  the  accompanying  drawings  is 
not  reviewable  on  appeal,  unless  there 
has  been  a  gross  abuse  of  his  discre- 
tion. In  re  E.  G.  Atkins  &  Go.  (1907) 
29  App.  D.  G.  385. 

When  the  examiner  of  interferences 
sustains  certain  grounds  of  a  demurrer 
to  an  opposition  to  the  registration  of 
a  trade-mark,  the  opposer  should  then, 
if  at  all,  ask  leave  to  amend  his  opposi- 
tion, and  not  after  an  appeal  to  the 
commissioner;  and  appeal  does  not  lie 
from  the  decision  of  the  commissioner, 
in  the  absence  of  abuse  of  his  discre- 
tion. Battle  Greek  Sanitarium  Go.  v. 
Fuller  (1908)  30  Afep.  D.  G.  411. 

Questions  rovlowalilew— The  Court  of 
Appeals  will  not  consider  whether  ei- 
ther of  the  names  "Anderson"  and 
"Henderson,"  found  in  rival  trade- 
marks, is  the  proper  subject  of  registra- 
tion under  the  trade -mark  act,  but  will 
merely   consider   whether    the   resem- 
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blance  between  the  two  marks  as  used 
is  calculated  to  deceive  and  mislead  the 
public.  Buchanan- Anderson-Nelson  Co. 
▼.  Breen  &  Kennedy  (1906)  27  App.  D. 
0.  573. 

Whether  a  mark  can  be  registered  as 
a  yalid  trade-mark  because  of  its  char- 
acter and  use  will  not  be  considered  by 
this  court  on  an  appeal  from  a  decision 
of  the  Commissioner  of  Patents  in  an 
interference  proceeding  between  rival 
applicants  for  registration  of  the  mark. 
Case  V.  Murphey  (1908)  31  App.  D.  C. 
245. 

The  question  of  whether  a  mark  is 
registerable  is  not  before  the  court  on 
an  appeal  from  a  decision  of  the  Com- 
missioner of  Patents  dismissing  a  no- 
tice of  opposition  on  the  ground  of 
prior  use  by  the  opposer.  Hannis  Dis- 
tilling Co.  V.  George  W.  Torrey  Co. 
(1909)  32  App.  D.  C.  530. 


Where  application  is  denied  on  the 
ground  of  the  similarity  of  the  word 
with  a  registered  trade-mark,  the  ap- 
plicant, on  an  appeal,  cannot  raise  the 
question  that  the  word  already  register- 
ed was  not  the  proper  subject  for  a 
technical  trade-mark,  and  therefore  its 
registration  conferred  no  right  on  the 
registrant.  In  re  Wilcox  &  Co.  (1910) 
86  App.  D.  C.  107. 

Finality  of  determination^— A  decision 
on  appeal  from  a  decision  of  the  Com- 
missioner of  Patents  in  proceedings 
for  the  registration  of  a  trade-mark, 
which  affirms  the  latter*s  decision,  and 
directs  the  clerk  to  certify  its  opinion 
to  the  commissioner,  according  to  law, 
is  not  final  for  the  purpose  of  an  appeal 
to,  or  writ  of  error  from,  the  federal 
Supreme  Court  E.  C.  Atkins  &  Co.  v. 
Moore  (1009)  29  Sup.  Ct  390,  892,  212 
U.  S.  285,  53  L.  Ed.  515. 


§  9495.  (Act  Feb.  20,  1905,  c.  592,  §  10.)  Assignments  of  trade- 
marks. 
Every  registered  trade-mark,  and  every  mark  for  the  registration 
of  which  application  has  been  made,  together  with  the  application  for 
registration  of  the  same,  shall  be  assignable  in  connection  with  the 
good  will  of  the  business  in  which  the  mark  is  used.  Such  assign- 
ment must  be  by  an  instrument  in  writing  and  duly  acknowledged  ac- 
cording to  the  laws  of  the  country  or  State  in  which  the  same  is 
executed;  any  such  assignment  shall  be  void  as  against  ai>y  subse- 
quent purchaser  for  a  valuable  consideration,  without  notice,  unless 
it  is  recorded  in  the  Patent  Office  within  three  months  from  date 
thereof.  The  Commissioner  shall  keep  a  record  of  such  assignments. 
(33  Stat.  727.) 

See  notes  to  section  1  of  this  act^  ante,  §  9485. 

A  provision  for  the  issue  of  a  certificate  of  registration  to  the  assignee  of  the 
applicant  was  made  by  section  11  of  this  act,  post,  (  9496. 

Fees  for  recording  transfers,  etc,  were  prescribed  by  section  14  of  this  act, 
post,  §  9499. 

Notes  of  Decisions 


L  Aasignability  of  trade-marks. 

2.  Requiaites  and  validity  of  assignment. 

5.  ConstrucUon  and   operation  of  assign- 

ments. 

4.  Change  or  dissolution  of  partnership. 

6.  Insolvency   or    bankruptcy. 

6.  Licenses. 

7.  Contracts. 

8.  Succession  or  inheritance. 

9.  Bstoppel. 

10.  Evidence. 

11.  Injunction. 

I.  Assignability  of  trade-marks^-As 

an  abstract  right,  apart  from  the  arti- 
cle manufactured,  a  trade-mark  cannot 
be  sold,  as  such  transfer  would  be  pro- 
ductive of  fraud  upon  the  .public,  in 
which  respect  it  differs  from  a  patent 
or  a  copyright;  but  in  connection  with 
the  article  produced  it  may  be  bought 
and  sold  like  other  property.  Dietz  v. 
Horton  Mfg.  Co.  (1909)  170  Fed.  865, 
96  C.  C.  A.  41;  Jacoway  v.  Young,  228 
Fed.  630,  148  C.  O.  A.  152;  Morgan  v. 
Rogers  (O.  O.  1884)  19  Fed.  596,  597; 
Spiegel  V.  Zuckerman  (O.  0.  1910)  175 
Fed.  978  (decree  affirmed  [1911]  188 
Fed.  63,  110  O.  C.  A.  133);  In  re 
Jaysee  Corset  Co.   (D.  C.   1911)   201 


Fed.  779;  Mayer  Fertilizer  &  Junk  Co. 
V.  Virginia-Carolina  Chemical  Co.  (1910) 
35  App.  D.  C.  425;  Detroit  Creamery 
Co.  V.  Velvet  Brand  Ice  Cream  Co. 
(Mich.  1915)  153  N.  W.  664;  Rodseth 
▼.  Northwestern  Marble  Works  (1915) 
152  N.  W.  885,  129  Minn.  472. 

The  owner  of  a  trade-mark  affixed 
to  articles  manufactured  at  his  estab- 
lishment may,  on  selling  the  business, 
lawfully  transfer  therewith  to  the  pur- 
chaser the  right  to  use  the  trade-mark. 
IQdd  V.  Johnson  (1879)  100  U.  S.  617, 
25  L.  Ed.  769. 

The  fact  that  a  trade-mark  bears  the 
owner's  name  and  portrait  does  not 
render  it  unassignable.  Dr.  S.  A.  Rich- 
mond Nervine  Co.  v.  Richmond  (1895) 
159  U.  S.  293,  16  Sup.  Ct  30,  40  L.  Ed. 
155. 

A  registered  trade-mark  for  a  brand 
of  smoking  tobacco,  the  only  essential 
feature  of  which  is  the  name  of  the 
brand,  is  not  personal  to  the  individual 
registering  it,  but  may  be  transferred. 
Sarrazin  v.  W.  R.  Irby  Cigar  &  To- 
bacco Co.  (1898)  93  Fed.  624,  35  O.  O. 
A.  496,  46  L.  R.  A.  541. 
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A  right  of  indiyidnalB  to  use  certain 
trade  names  and  devices  in  connection 
with  the  manufacture  and  sale  of  an 
article  is  not  personal,  in  such  sense 
that  it  cannot  be  sold  and  assigned  to 
another,  in  a  different  locality,  in  con- 
nection with  a  transfer  of  the  good  will 
of  their  business.  Fish  Bros.  Wagon 
Co.  y.  Fish  Bros.  Mfg.  Go.  (1899)  95 
Fed.  457,  37  O.  0.  A.  146. 

A  trade-mark  is  not  by  itself  such 
property  as  can  be  transferred,  and  the 
right  to  use  it  cannot  be  assigned  ex- 
cept as  incidental  to  the  transfer  of 
the  business  or  property  with  which  it 
has  been  used.  A  transfer  of  the-  right 
to  use  it  in  connection  with  a  different 
article,  or  one  of  a  different  manufac- 
ture, would  result  in  deceiving  the  pub- 
lic as  to  the  article  or  its  origin,  which 
it  is  the  sole  legitimate  purpose  of  a 
trade-mark  to  prevent,  and  a  transferee 
will  not  be  protected  in  such  use  by  a 
court  of  equity.  Macmahan  Pharma- 
cal  Go.  y.  Denver  Ghemical  Mfg.  Go. 
(1901)  113  Fed.  468,  51  G.  G.  A.  302. 

The  sale  of  all  the  property  of  a  man- 
ufacturing or  commercial  c<^poration, 
including  '^ts  franchises,  name,  and 
good  wUl,'*  passes  to  the  purchasers 
the  rii^ht  to  the  old  company's  trade- 
name, and  to  protection  in  its  exclu- 
sive use.  The  Peck  Brothers  &  Gom- 
pany  v.  Peck  Bros.  Go.  (1903)  113  Fed. 
291,  51  G.  G.  A.  251,  62  L.  R.  A.  81, 
writ  of  certiorari  denied  Peck  Bros.  Go. 
of  niinois  V.  Peck  Bros.  &  Go.  of  Gon- 
necticnt  (1902)  23  Sup.  Gt.  843,  187  U. 
S.  643,  47  L.  Ed.  346. 

Wl^ere  plaintiff  used  the  nan^e  "Old 
Oscar  Pepper  Distillery,  Woodford 
County,  Ky.,"  as  a  brand  or  mark,  after 
the  distillery  had  passed  into  the  hands 
of  defendants,  complainant  was  not  en- 
titled to  use  the  brand  '*01d  Oscar  Pep- 
per Whisky*'  to  designate  whisky  made 
by  him  elsewhere,  but  the  designation 
formerly  used  attached  to  the  place  of 
manufacture,  and  might  properly  be 
used  by  defendants  for  the  product  there 
made.  Pepper  v.  Labrot  (G.  G.  1881)  8 
Fed.  29. 

The  right  to  use  the  words  "Twin 
Brothers,"  in  connection  with  portraits 
of  the  twins,  had  been  lawfully  assigned 
to  the  plaintiff.  Held,  that  he  was  en- 
titled to  an  injunction  against  one  <^ 
the  twins  who  had  set  up  a  separate  es- 
tablishment, and  was  making  use  of 
this  trade-mark  in  manufacturing  yeast. 
Burton  v.  Stratton  (G.  G.  1882)  12 
Fed.  696. 

A  trade-mark  will  pass  under  a  gen- 
eral conveyance  of  all  the  assets  and  ef- 
fects of  a  firm,  though  not  specifically 
designated.  Morgan  v.  Rogers  (G.  G. 
1884)  19  Fed.  596. 

An  injunction  against  infringement 
win  not  be  refused  because  complainant 
was  not  the  original  designer  or  owner 
of  the  trade-mark,  but  succeeded  to  the 
rights  of  a  firm  which  owned  it.  Guervo 
T.  Landauer  (G.  G.  1894)  63  Fed,  1003. 

In  a  suit  between  the  originator  of  a 


manufacturing  business  and  the  pur- 
chaser thereof,  it  was  decided  that  the 
right  to  the  trade-mark  and  trade- 
name used  in  connection  therewith  was 
not  exclusive  in  either  party,  but  that 
each  had  a  right  to  the  limited  use 
thereof,  and  such  right  was  assignable. 
Fish  Bros.  Wagon  Go.  v.  Fish  Bros. 
Mfg.  Go.   (C.  G.  1898)  87  Fed.  203. 

Where  a  company  manufactured  a 
plow  known  as  the  "Bissell,"  and  Bissell 
later  withdrew  and  formed  another  com- 
pany which  made  plows  also  marked 
"Bissell,"  which  second  company  was 
subsequently  discontinued,  but  later 
part  of  its  stock  and  patterns  and  the 
right  to  use  its  corporate  name  were 
sold  to  defendants  (who  were  not  nam- 
ed Bissell),  the  second  corporation  had 
no  right  to  use  the  name  "Bissell"  as 
it  did,  as  against  complainant,  which 
had  acquired  the  prior  right,  and  de- 
fendants obtained  no  right  by  the  at- 
tempted assignment.  Bissell  Ghilled 
Plow  Works  V.  T.  M.  Bissell  Plow^Co. 
(G.  G.  1902)  121  Fed.  357. 

W.  held  entitled  to  use  his  own  name 
in  the  name  of  a  firm  with  which  he 
was  connected  which  manufactured  pens 
in  competition  with  complainant,  and 
that  the  right  to  use  such*  name  passed 
to  defendant  by  assignment  Lr.  B.  Wa- 
terman Go.  V.  Modern  Pen  Go.  (D.  G. 
1912)  193  Fed.  242,  decree  modified 
(1912)  197  Fed.  534,  117  G.  G.  A.  30, 
which  is  modified  (1912)  197  Fed.  536, 
117  G.  G.  A.  32. 

A  defendant,  convicted  of  having 
been  engaged  in  an  unlawful  combina- 
tion, may  transfer  a  valid  title  to  its 
trade-mark,  especially  where  the  de- 
cree authorizes  an  assignment  to  the 
transferee,  and  the  transferee  may  pro- 
tect his  rights  as  against  an  infringer. 
Weyman-Bruton  Co.  v.  Old  Indian  Snuff 
Mills  (D.  G.  1912)  197  Fed.  1015.' 

The  transfer  by  a  man  of  the  right 
to  use  his  name  as  a  trade-mark  does 
not  preclude  him  from  subsequently  us- 
ing it  himself  in  his  own  business  oth- 
erwise than  by  affixing  it  to  his  goods  as 
a*  trade-mark.  Guth  Chocolate  Go.  v. 
Guth  (D.  C.  1914)  215  Fed.  750. 

A  man,  whose  name  has  become  so 
identified  with  his  goods  as  to  give  it  a 
secondary  meaning,  may  sell  the  exclu- 
sive right  to  its  use  in  connection  with  a 
sale  of  his  business,  although  it  will 
not  readily  be  presumed,  but  must  be 
clearly  shown.    Id. 

One  operating  under  the  style  of  the 
"Perfection  Mattress  Company"  after 
he  has  sold  out  such  business  may  be 
restrained  from  carrying  on  a  rival  busi- 
ness under  the  name  of  "Kyle  Perfec- 
tion Mattress,"  though  such  mattress 
was  not  protected  by  patent;  since  his 
purchaser  had  a  right  to  the  exclusive 
use  of  the  term  "Perfection  Mattress," 
both  as  a  trade-mark  and  under  the  sale 
of  the  good  will  of  the  Perfection  Mat- 
tress Company.  Kyle  v.  Perfection 
Mattress   Go.   (1900)   28   So.   545,    127 
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Ala.  39,  50  L.  R.  A.  628,  85  Am.  St 
Rep.  78. 

As  the  primary  object  of  a  trade-mark 
U  to  indicate  the  origin  of  the  article  to 
which  it  is  affixed,  there  is  no  distinct 
property  right  in  the  mark  separate 
from  the  article  to  which  it  has  been 
associated;  in  other  words,  the  trade- 
mark may  not  be  assigned  in  gross. 
Jackson  Corset  Co.  v.  Cohen  (1912)  38 
App.  D.  C.  482. 

An  assignment  of  a  trade-mark,  un- 
accompanied by  the  business  or  good 
will  in  which  the  trade-mark  had  been 
used,  is  ineffectual  for  any  purpose  ex- 
cept as  eyidence  of  an  abandonment  of 
the  mark  by  the  assignor,  and  confers 
upon  the  assignee  no  exclusive  right  to 
its  use.  Sauers  Milling  Co.  t.  Kehlor 
Flour  MiUs  Co.  (1913)  39  App.  D.  0. 
535. 

When  a  trade -mark  is  affixed  to  ar- 
ticles manufactured  at  a  particular  es- 
tablishment, and  acquires  a  special  rep- 
utation in  connection  with  the  place  of 
manufacture,  the  right  to  use  of  the 
trade-mark  may  be  lawfully  transferred 
with  the  establishment.  Dant  v.  Head 
(1888)  10  Ky.  Law  Rep.  (abstract)  638. 

The  name  of  a  newspaper  is  in  the  na- 
ture of  a  trade- mark,  and  passes  by  as- 
signment with  the  business  in  which  it 
is  used,  but,  apart  from  the  business, 
it  confers  no  right  of  ownership;  and 
so  plaintiffs  can  have  no  right  in  the 
name  of  the  paper  as  an  element  of 
value,  unless  the  material  property  it- 
self is  held  to  pass  to  them  under  the 
will.  Seabrook  v.  Grimes  (Md.  1908) 
68  A.  883. 

The  trade-marks  "A.  M.  Hoxie's  Min- 
eral Soap,"  and  "A."  M.  Hoxie's  Pumice 
Soap,"  are  assignable,  as  importing  to 
the  public,  not  that  the  soaps  were  made 
by  Hoxie  personally,  but  according  to 
his  formula.  Hoxie  v.  Chaney  (1887) 
143  Mass.  592,  10  N.  B.  713,  58  Am. 

Rep.  149. 

Where  manufacturers  have  made 
goods  for  many  years,  and  put  their 
name,  "Draper,"  in  various  forms  on 
the  different  articles,  to  denote  their 
superior  quality,  they  will  acquire  a 
right  to  the  use  of  the  name,  and  can 
make  an  assignment  of  its  use  to  anoth- 
er. H.  A.  Williams  Mfg.  Co.  v.  Noera 
(1893)  158  Mass.  110,  32  N.  B.  1037. 

A  trade-name  given  to  an  orchestra 
by  its  founder  is  not  assignable,  since  it 
is  personal  to  him,  and  rests  on  reputa- 
tion as  a  musician;  and  its  use  by  an 
assignee  to  designate  a  body  of  mu- 
sicians different  from  those  who  earn- 
ed a  reputation  thereunder  would  be  a 
fraud  on  the  public.  Messer  v.  The 
Fadettes  (1897)  168  Mass.  140,  46  N.  B. 
407,  37  Jj.  R.  A.  721,  60  Am.  St.  Rep. 
371. 

A  trade-mark  adopted  by  one  engaging 
in  business  on  his  own  account  under 
an  assumed  name  is  not  a  personal 
trade-mark,  but  one  connected  with  the 
business  carried  on  under  the  assumed 
name;    and  it  might  be  assigned,  or  be 
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made  to  pass  with  a  transfer  of  such 
business  and  name.  Nelson  v.  J.  H. 
Winchell  &  Co.  (1909)  89  N.  B.  180,  203 
Mass.  75. 

The  name  of  a  man,  used  as  a  trade- 
mark, separated  from  the  business  in 
connection  with  which  the  man  has  used 
it,  cannot  be  the  subject  of  sale.  Skin- 
ner V.  Oakes  (1881)  10  Mo.  App.  45. 

Territorial  rights  in  a  trade-mark 
cannot  be  sold  to  different  persons  so 
as  to  enable  each  to  make  and  sell  their 
goods  as  those  made  by  the  original 
owner  of  the  mark,  in  fraud  of  the  pub- 
lic. Snodgrass  v.  Welle  (1882)  11  Mo. 
App.  590,  memorandum. 

A  trade- mark,  as  an  accessory  of 
property,  or  as  a  thing  to  be  used  in 
connection  with  one's  business,  and  ap- 
plicable to  the  product  of  his  manufac- 
tory, or  to  his  goods  in  trade,  is  a  sub- 
ject of  the  law's  care,  and  is  assignable. 
Tuttle  V.  Blow  (1903)  176  Mo.  158,  75 
S.  W.  617,  98  Am.  St.  Rep.  488. 

A  firm  engaged  in  putting  up  special 
preparations  and  prescriptions,  known 
in  the  market  by  a  trade-mark  and  the 
name  of  the  firm,  made  an  assignment, 
for  the  benefit  of  creditors,  of  "all  prop- 
erty and  effects  of  every  nature  and 
description."  Under  this  assignment 
the  assignee  sold  all  preparations  and 
proprietary  rights  and  articles  of  the 
firm.  Held,  that  the  right  to  use  the 
firm  name  and  trade-marks  passed  to 
the  purchaser,  and  a  surviving  partner 
of  the  old  firm  should  be  restrained 
from  making  and  selling  the  special 
preparations  under  the  old  names  and 
labels.  Hegeman  &  Co.  v.  Hegeman  (N. 
Y.  1880)  8  Daly,  1. 

The  name  "Sarony,"  used  as  a  trade- 
mark in  photography,  was  personal  to 
the  photographer  and  not  assignable, 
and  a  printer  who  is  not  a  photograph- 
er, holding  himself  out  as  "Sarony,"  is 
perpetrating  a  fraud,  and  equity  will  not 
relieve  him.  Burrow  v.  Marcean  (1910) 
124  N.  Y.  S.  810.  67  Misc.  Rep.  656. 

A  name,  representing  that  an  article 
is  manufactured  by  a  certain  person,  is 
not  assignable  apart  from  the  business 
with  which  it  originated.  Wiltberger  v. 
Walker  (1883)  8  Ohio  Dea  588,  9 
Wkly.  Law  Bui.  42. 

A  manufacturer  of  **Barlow'8  Indigo 
Blue"  sold  his  business  and  recipe  to 
plaintiff,  who  continued  the  business  un- 
der the  same  name.  Subsequently  an- 
other party,  who  had  been  making  a 
blue  as  "J.  H.  Barlow's  Soluble  Wash- 
ing Blue,"  having  discontinued  his  busi- 
ness, sold  the  name  to  defendant.  Held, 
that  as  such  name  was  not  a  valid 
trade-mark,  nor  assignable  apart  from 
the  business  with  which  it  originated, 
plaintiff  was  entitled  to  an  injunction 
restraining  defendant  from  using  such 
name.    Id. 

Although  there  is  no  property  in  a 
trade-mark  as  a  mere  abstract  right,  a 
property  therein  will  pass  by  assign- 
ment or  by  operation  of  law,  to  any  one 
who  takes  at  the  same  time  the  right 


Ch.2) 


TBADE-MAEKS 


§  9495 


to  manufacture  or  sell  the  particular 
merchandise  to  which  the  trade-mark 
has  attached.  Dixon  Grudble  Co.  y. 
Guggenheim  (Pa.  1869)  2  Brewst.  321. 

If  certain  words  were  adopted  by  a 
grocery  company  as  a  trade -mark  for 
syrup  sold  by  them,  the  sale  of  the 
stock  of  groceries  carried  with  it  the 
right  to  the  trade-mark.  Caffarelli 
Bros.  T.  Western  Grocer  Co.  (1908) 
127  S.  W.  1018, 102  Tex.  104,  reversing 
judgment  Western  Grocer  Co.  v.  Caf- 
farelU  Bros.  (Civ.  App.  1908)  108  S. 
W.  413. 

The  good  wiU  and  trade-marks  of  a 
business  may  be  sold  separately  from 
the  property  and  book  accounts  of  the 
concern.  Tennant  v.  Dunlop  (1899)  33 
S.  B.  620,  97  Va.  234. 

All  the  property,  assets,  and  business 
of  the  firm  of  Fish  Bros.,  wagon  manu- 
facturers, passed  by  successive  changes 
to  Fish  Bros,  ft  Co.;  thence  into  the 
hands  of  il  receiver;  and  thence  to  the 
Fish  Bros.  Wagon  Company,  a  corpora- 
tion. The  Fish  brothers  remained  in 
the  business  through  all  the  successive 
changes,  and  became  directors  and  of- 
ficers of  the  new  company,  but  with- 
drew some  years  after  the  organization 
of  the  company  and  set  up  on  their  own 
account,  under  the  firm  name  of  Fish 
Bros.  &  Co.  Held,  that  the  corporation 
owned  the  good  will  of  the  old  business, 
including  the  right  to  use  the  Fish 
trade-marks.  Fish  Bros.  Wagon  Co.  v. 
La  Belle  Wagon  Works  (1892)  82  Wis. 
546,  52  N.  W.  595,  33  Am.  St  Rep.  72, 
16  Xj.  R.  a.  453. 

The  trade-name  under  which  a  bank- 
ing business  has  been  profitably  con- 
ducted for  a  number  of  years  is  a  part 
of  the  good  will,  and  as  such  is  an  as- 
signable asset.  Bank  of  Tomah  v.  War- 
ren (1896)  68  N.  W.  549,  94  Wis.  151. 

2.  Reqalsltos  aad  validity  of  assign- 
■Ml^A  trade-mark  cannot  be  convey- 
ed in  gross,  by  independent  transfer, 
without  also  conveying  the  business  to 
which  the  trade-mark  attaches.  The 
Fair  v.  Jose  Morales  &  Co.  (1899)  82 
HL  App.  499;  Grossman  v.  Griggs 
(1904)  71  N.  E.  560,  186  Mass.  275. 

The  right  of  a  later  competitor  to 
use  his  own  name  on  his  goods  if  he 
does  not  mislead  the  public  may  be 
transferred  to  a  partnership  with  what- 
ever good  will  the  assignee  has,  though 
by  the  partnership  agreement  he  is  only 
to  remain  a  partner  a  little  over  a  year. 
L.  E,  Waterman  Co.  v.  Modem  Pen 
Co.  (1914)  85  Sup.  Ct.  91,  235  U.  S.  88, 
59  L.  Ed.  142,  affirming  decree  (1912) 
197  Fed.  534,  117  C.  C.  A.  30. 

An  assignment  of  a  flour  trade-mark, 
disassociated  from  the  business  in  which 
it  was  used  and  in  which  it  had  ac- 
quired its  value  by  association  with  the 
manufacture  of  flour  by  the  originator 
and  his  successors,  was  void.  Bulte 
V.  Igleheart  Bros.  (1905)  137  Fed.  492, 
70  C.  C.  A.  76. 

Where  one  used  the  name  of  his  fac- 
tory superintendent  as  a  trade -name, 


and  later,  after  such  superintendent  had 
quit  his  employ,  sold  the  business,  to- 
gether with  the  right  to  use  the  trade- 
mark, as  the  trade-mark  was  used  to 
denote  candies  made  by  the  firm,  and 
was  not  a  guaranty  that  they  were 
made  by  the  superintendent  personally, 
the  use  thereof  was  not  a  fraud  on  the 
public,  and  the  sale  of  the  right  thereto 
was  valid.  Oakes  v.  Tonsmierre  (C.  C. 
1883)  49  Fed.  447. 

The  assignment  'of  a  trade -mark  by 
the  origiiiator  and  owner  to  a  corpora- 
tion organized  by  him  to  succeed  to  the 
manufacture  and  sale  of  the  article  is 
vaKd.  Petrolia  Mfg.  Co.  v.  Bell  & 
Bogart  Soap  Co.  (C.  C.  1899)  97  Fed. 
781. 

The  ownership  of  a  trade -mark  by  an 
assignee  or  transferee  is  sufficiently  in- 
dicated by  its  placing  its  name  as  manu- 
facturer on  the  article  sold  under  such 
trade -mark.    Id. 

Under  this  section  a  trade-mark  reg- 
istered under  the  act  cannot  be  assign- 
ed unless  the  good  will  is  also  trans- 
ferred, and  an  assignment  of  the  trade- 
mark confers  no  rights  on  the  assignee 
if  the  assignor'  continues  to  sell  the 
same  article,  although  under  a  differ- 
ent name.  Eiseman  v.  Schiffer  (C.  C. 
1907)  157  Fed.  473. 

A  manufacturer  cannot  make  a  valid 
assignment  of  a  trade-mark  separate 
from  a  transfer  of  the  good  will  and 
business  in  connection  with  which  it 
was  used.  Independent  Baking  Powder 
Co.  V.  Boorman  (C.  C.  1910)  175  Fed. 
448. 

Manufacturers  of  a  baking  powder, 
which  they  sold  under  four  or  five  dif- 
ferent trade-names,  assigned  one  of 
such  names  to  another,  with  the  right 
to  use  it  as  a  trade-mark  for  baking 
powder,  but  continued  as  before  to  man- 
ufacture and  sell  the  same  product  un- 
der some  one  of  the  other  names.  Held, 
that  the  trade-mark  could  not  be  so 
separated  from  the  product  with  which 
it  had  been  associated,  and  that  the  as- 
signee acquired  no  exclusive  right  there- 
to which  he  could  transfer.    Id. 

A  sale  by  the  surviving  member  of 
the  partnership  stock  in  trade,  good 
will,  formula  for  making  whisky,  and 
stencils  for  marking  barrels  and  kegs 
with  the  trade-mark  name  of  the  brand 
of  whisky  made  by  the  firm  carries  with 
it  the  right  to  use  the  trade-mark. 
Bluthenthal  v.  Bigbie  (1907)  30  App. 
D.  C.  118. 

•  The  issuance  of  circulars  by  the  user 
of  a  trade-mark  to  its  customers,  in- 
forming them  of  the  transfer  of  its 
brands,  and  "that  they  could  rely  upon 
getting  the  same  material  under  the 
same  brand  as  they  had  been  getting," 
does  not  constitute  a  transfer  of  the 
business  and  of  the  right  to  use  the 
trade-mark.  Mayer  Fertilizer  &  Junk 
Co.  V.  Virginia-Carolina  Chemical  Co. 
(1910)  35  App.  D.  C.  425. 

A  general  assignment  is  inoperative 
in  respect  to  passing  a  right  to  a  trade- 
mark, if  the  right  was  not  inventoried 
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by  the  trustee  or  appraisers,  and  neyer 
claimed  by  the  trustee  or  the  creditors 
of  the  insolyent,  nor  in  any  manner  dis- 
posed of  under  the  assignment.  Brad- 
ley ▼.  Norton  (1865)  33  Conn.  157,  87 
Am.  Dec.  200. 

Where  one  who  had  been  engaged  as 
a  manufacturer  under  a  trade-name  en- 
tered a  partnership  under  an  agreement 
that  the  name  and  style  of  the  firm 
should  be  the  same  as  under  the  indi- 
vidual's ownership,  the  property  right 
to  the  trade -name  passed  to  the  firm 
without  being  distinctly  enumerated. 
Moore  ▼.  Rawson  (1904)  70  N.  E.  64, 
185  Mass.  264. 

An  instrument  given  by  a  debtor  to 
his  creditor,  undertaking  that  the  debtor 
would  not  sell  or  dispose  of  his  inter- 
est in  the  name  or  trade-mark  of  his 
business,  without  the  creditor's  consent, 
until  the  sum  owing  the  creditor  should 
be  paid,  was  not  an  assignment  of  the 
trade-name  or  trade-mark.  Grossman 
V.  Griggs  (1904)  71  N.  E.  560,  186 
Mass.  275. 

The  title  of  a  newspaper  as  a  trade- 
mark passes  on  a  sale  and  delivery  of 
the  newspaper,  the  name  and  good- will 
thereof,  the  plant,  and  all  things  ap- 
pertaining thereto.  Grocers'  Journfil 
Co.  V.  Midland  Pub.  Co.  (1907)  105  S. 
W.  310,  127  Mo.  App.  356. 

Where  a  bill  of  sale  included  all  con- 
tracts, obligations,  and  everything  in 
any  way  pertaining  to  the  business  of 
the  partnership,  it  was  effective  to  con- 
vey the  partnership's  trade-marks. 
Corbett  Bros.  Co.  v.  Reinhardt-Meding 
Co.  (N.  J.  1910)  76  A.  243. 
-  A  transfer  to  a  director,  of  the  trade- 
mark of  a  corporation  at  a  meeting 
.when  only  he  and  one  or  two  other  di- 
rectors are  present,  and  without  notice 
to  a  third,  is  invalid.  Prince  Mfg.  Co. 
v.  Prince's  Metallic  Paint  Co.  (1890) 
20  N.  Y.  Supp.  462. 

An  assignment  of  the  trade-mark  of  a 
corporation,  made  by  the  president  of 
a  corporation,  in  connection  with  the 
good  will,  but  without  any  showing  of 
authority,  is  invalid.    Id. 

The  purchase  at  foreclosure  of  miUs 
and  mines  does  not  carry  with  it  the 
right  to  use  the  trade-mark,  or  affect 
the  right  of  the  former  manufacturers 
to  use  same,  particularly  where  it  had 
already  been  used  by  them  to  designate 
the  product  of  other  than  the  original 
mills,  and  so  had  ceased  to  indicate  pri- 
mary origin  or  locality.    Id. 

Where  one's  name,  after  his  death, 
continued  to  be  used  by  the  successor 
in  business,  on  such  successor's  ceasing 
to  do  business,  an  assignment  by  him 
of  such  brand  and  trade-mark  was 
against  public  policy,  and  void.  Mayer 
V.  Flanagan  (1896)  12  Tex.  Civ.  App. 
405,  34  S.  W.  785. 

The  assignment  of  a  trade-mark  to 
confer  right  on  the  assignee  must  be  ac- 
companied by  a  use  of  the  trade -mark 
in  the  manner  and  for  the  purposes 
used  by  the  assignor.    Western  Grocer 
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Co.  V.  Caffarelli  Bros.  (Tex.  Civ.  App. 
1908)  108  S.  W.  413. 

3.  Construotion  and  operation  of  aa« 
signments.— An  assignment  of  a  busi- 
ness, with  the  debts  and  plant,  includes 
trade-marks  used  in  the  business,  and 
gives  the  assignee  the  exclusive  right 
thereto.  Morgan  v.  Rogers  (C.  C. 
1884)  19  Fed.  596;  Witthaus  v.  Braun 
(1876)  44  Md.  303,  22  Am.  Rep.  44; 
Merry  v.  Hoopes  (1888)  111  N.  Y.  415, 
18  N.  B.  714. 

Where  an  inventor  designed  a  new 
trade-mark,  but  the  company  making 
the  article  became  insolvent  before  the 
mark  was  formally  transferred  to  it 
by  the  designer,  yet  it  was  nevertheless 
the  owner  thereof,  and  the  property  in 
the  same  passed  to  the  assignee  for 
benefit  of  creditors,  and  to  a  subsequent 
purchaser  from  him.  Dr.  S.  A.  Rich- 
mond Nervine  Co.  v.  Richmond  (1895) 
159  U.  S.  293,  16  Sup.  Ct  30,  40  L.  Ed. 
155. 

Where  a  patentee  registered  a  trade- 
mark with  the  words  "Doctor  .A. 
Reed's,"  printed  above  the  cut,  the 
name  so  printed  was  not  an  essential 
part  of  the  trade-mark,  and  hence,  if 
a  conveyance  of  the  trade-mark  gave 
any  right  to  the  use  of  the  name,  it  was 
only  in  connection  with  such  particular 
representation.  Dr.  A.  Reed  Cushion 
Shoe  Co.  V.  Frew  (1908)  162  Fed.  887, 
89  C.  C.  A.  577,  reversing  decree  (C. 
C.  1908)  158  Fed.  552. 

Where  the  chief  effect  of  an  assigned 
trade-mark  is  to  point  out  the  original 
manufacturer  and  the  original  place  of 
its  manufacture,  the  courts  refuse  re- 
lief to  the  assignee  who  uses  the  trade- 
mark on  goods  made  at  a  different  place 
without  giving  notice  of  the  assignment. 
Layton  Pure  Food  Co.  v.  Church  & 
Dwight  Co.  (1910)  182  Fed.  24,  104 
C.  C.  A,  464. 

When  an  assigned  trade-mark  has 
been  so  long  associated  with  the  goods 
to  which  it  was  affixed  before  the  as- 
signment as  to  indicate  their  charac- 
ter as  completely  as  their  manufacturer 
or  place  of  manufacture,  and  the  as- 
signee affixes  it  to  goods  of  a  like  char- 
acter, equity  will  protect  him,  though 
he  gives  no  notice  of  the  assignment. 
Id. 

Manufacturer  of  candy  transferring 
to  corporation  organized  by  him  right 
to  use  his  name  held  properly  enjoined 
from  using  such  name  in  connection 
with  another  candy  manufacturing  en- 
terprise. Guth  V.  Guth  Chocolate  Co. 
(1915)  224  Fed.  932,  140  C.  C.  A.  410, 
affirming  decree  Guth  Chocolate  Co. 
V.  Guth  (D.  C.  1914)  215  Fed.  750. 

The  assignee  of  a  whole  right  in  a 
trade-mark,  and  of  the  property  in  the 
goods  to  which  it  is  attached,  may  en- 
join its  wrongful  use  by  others  to  the 
like  extent  as  his  assignor.  Walton  v. 
Crowley  (C.  C.  1856)  Fed.  Cas.  No. 
17,133. 

The  exclusive  right  to  use  a  trade- 
mark will  pass  on  an  assignment  of  the 
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exdasive  right  to  make  and  sell  the 
article  to  which  it  is  applied.  Filkins 
Y.  Blackman  (C.  G.  1876)  Fed.  Gas. 
No.  4,786. 

Under  an  assignment  of  the  exclusive 
right  to  use  the  name  of  the  inventor 
in  the  manufacture  and  sale  of  certain 
medicine  for  a  term  of  10  years,  with 
the  condition  that,  on  the  performance 
of  the  covenant  for  such  time,  the  as* 
signee  shall  have  "all  of  the  rights  and 
privileges"  to  use  the  inventor's  name, 
without  reward,  for  50  years,  the  as- 
signee acquires,  after  the  10  years,  the 
same  exclusive  rights  which  he  had 
during  such  years.    Id. 

A  writing  extending  to  purchasers 
'the  use  of  all  my  brands  formerly  used 
by  me  in  my  Gincinnati  house,"  where 
the  seller  also  had  a  New  York  house, 
held  to  convey  an  exclusive  right  to  use 
the  trade-mark.  Johnson  v.  Schenck 
(C.  C.  1877)  Fed.  Gas.  No.  7,412. 

A  trade-mark,  indicative  of  origin,  or 
ownership  in  the  proprietor,  of  a  cer- 
tain business,  may  be  sold  or  assigned 
by  him  as  an  appurtenance  of  such 
business,  and  the  assignee  may  become 
entitled  to  the  exclusive  use  of  such 
mark,  even  as  against  such  proprietor 
himself.  Burton  y.  Stratton  (G.  G. 
1882)  12  Fed.  696. 

An  assignee  or  purchaser  of  a  trade- 
mark must  in  the  use  thereof  indicate 
that  he  is  assignee  or  purchaser,  or  he 
will  not  be  entitled  to  protection  in  the 
use  of  the  mark  so  assigned.  Stachel- 
berg  V.  Ponce  (G.  G.  1885)  23  Fed. 
430,  decree  affirmed  (1888)  128  U.  S. 
688,  9  Sup.  Gt.  200,  82  L.  Ed.  569. 

Although  a  name  cannot  be  appropri- 
ated as  a  technical  trade-mark,  yet 
where  it  has  been  used  for  many  years 
in  connection  with  a  distinctive  dress- 
ing for  the  article,  by  which  it  has  be- 
come well  known  to  the  trade  and  to 
consumers,  the  right  to  the  exclusive 
use  of  such  dressing  is  one  which  pass- 
es with  the  sale  of  the  assets  and  good 
win  of  the  business,  and  in  which  the 
purchaser  is  entitled  to  protection. 
Kronthal  Waters  v.  Becker  (G.  G. 
1905)  137  Fed.  649. 

A  patentee,  who  has  adopted  and  reg- 
istered a  trade-mark  may  assign  the 
right  to  use  such  trade-mark  as  an  in- 
cident to  a  license  to  make  and  sell 
the  patented  article,  without  losing  his 
rights  therein,  and,  on  termination  of 
the  license,  is  reinvested  with  full  title 
to  the  trade-mark,  with  the  right  to 
protection  against  its  continued  use  by 
the  licensee.  Hoffman  v.  B.  Kuppen- 
heimer  &  Go.  (G.  0.  1910)  183  Fed. 
597. 

One  who  conveyed  the  right  to  use  his 
name  as  a  trade-mark  for  chocolates 
by  which  they  became  widely  known, 
held  not  entitled  to  use  such  name  alone 
or  in  connection  with  other  words  on 
packages  of  chocolates  made  by  another 
and  sold  in  competition  with  complain- 
ant's product.  Guth  Ghocolate  Go.  v. 
Guth  (D.  G.  1914)  215  Fed.  750. 

Where  the  proprietor  of  "Brewer's 


Lung  Restorer"  sold  the  exclusive  right 
to  manufacture  the  medicine  together 
with  the  trade- mark,  and  agreed  never 
to  use  or  permit  his  name  to  be  used 
on  any  other  preparation  for  similar 
purposes,  'such  contract  did  not  limit  his 
skiU  in  compounding  medicines  for  the 
cure  of  such  diseases,  but  merely  op- 
erated to  prevent  him  from  placing  or 
permitting  his  name  to  be  placed  on 
such  medicines.  Brewer  v.  Lamar 
(1882)  69  Ga.  656,  47  Am.  Rep.  766. 

A  person  may,  by  assigning  the  right 
to  use  his  name  in  the  manufacture  of 
a  certain  article,  bar  himself  forever 
from  such  use;  but  he  cannot  bar  him- 
self from  again  engaging  in  the  same 
business  without  limit  of  time  or  ter- 
ritory. Frazer  v.  Frazer  Lubricator 
Go.  (1886)  18  lU.  App.  (18  Bradw.) 
450. 

An  assignment  of  "all  right,  title,  and 
interest"  in  and  to  a  business,  and  '^ts 
assets,  profits,  and  emoluments,"  with- 
out making  any  mention  of  any  trade- 
marks or  trade  name,  is  not  sufficient 
to  show  a  relinquishment  by  the  as- 
signor of  his  right  to  use  his  own  name 
in  connection  with  similar  manufactures 
afterwards  made  by  him.  Hazelton 
Boiler  Go.  v.  Hazelton  Tripod  Boiler 
Go.  (1892)  142  111.  494,  30  N.  B.  339, 
affirming  (1891)  40  lU.  App.  430. 

Where  a  business  is  actually,  though 
not  formally,  transferred,  the  trans- 
feree has  the  right  to  use  the  trade- 
name. Allegretti  v.  AUegretti  Ghoco- 
late Gream  Go.  (1898)  52  N.  E.  487, 
177  HI.  129,  affirming  decree  Rubel  v. 
Allegretti  Ghocolate  Gream  Go.  (1898) 
76  111.  App.  581. 

When  an  inventor  holding  a  patent 
for  a  valuable  improvement  engaged  in 
the  profitable  manufacture  and  sale 
thereof,  at  all  times  affixing  his  trade- 
mark a  transfer  and  assignment  of  all 
of  his  letters  patent  to  the  plaintiff 
and  all  his  rights  to  the  property  in 
such  trade-mark  carried  with  it  the  ex- 
clusive right  to  manufacture  and  sell 
such  articles  specified  in  the  letters 
patent,  and  to  carry  on  the  business  of 
making  and  selling  them.  Julian  v. 
Hoosier  Drill  Go.  (1^81)  78  Ind.  408. 

Where  defendant  made  a  bill  of  sale 
of  "The  Kansas  Book  Bindery,"  under 
which  name  he  had  previously  done 
business,  together  with  all  his  right, 
title,  and  good  will  to  the  above,  he  de- 
vested himself  of  the  right  to  use  the 
old  name  on  his  re-engaging  in  the  same 
business  in  the  same  state.  Drake  v. 
Dodsworth   (1867)  4  Kan.  159. 

Where  T.  was  the  distiller  and  a 
stockholder  of  the  E.  H.  T.  Go.,  which 
sold  its  property,  trade-marks,  etc.,  to 
the  S.  Go.,  the  latter  had  no  right  to 
use  the  autograph  signature  of  T.,  as  it 
might  appear  in  the  corporate  name  of 
E.  H  T.,  Jr.,  Co.,  nor  advertise  him 
as  the  distiller  of  their  O.  F.  C^  and 
Carlisle  whiskies,  and  the  assumption 
by  T.  and  his  sons  of  the  partnership 
name  E.  H.  T.,  Jr.,  &  Sons,  though 
similar  to  the  corporate  name  E.  H  T., 

(10731) 


§  9495 


TBADB-MABKS 


(Tit.  60 


Jr.,  Co.,  was  not  a  yiolation  of  the  rights 
of  the  S.  Co.  George  T.  Stagg  Co.  v. 
Taylor  (1894)  95  Ky.  651,  27  S.  W. 
247. 

One  may  so  transfer  the  right  to  use 
his  labels  and  trade-marks  as  to  ex- 
tinguish his  right  to  use  them,  though 
they  are  such  as  to  indicate  that  he  is 
the  manufacturer  of  the  articles  on 
which  they  are  placed;  but  the  pur- 
chaser must  so  modify  them  as  to  show 
that  he,  and  not  the  seller,  is  now 
carrying  on  the  business.  Symonds  v. 
Jones  (1890)  82  Me.  302,  19  Atl.  820, 
8  li.  R.  A.  570,  17  Am.  St.  Kep.  485. 

The  mere  sale  of  a  trade-mark,  apatt 
from  the  article  to  which  it  is  affixed, 
confers  no  right  of  ownership,  because 
no  one  can  claim  the  right  to  sell  his 
goods  as  goods  manufactured  by  anoth- 
er. To  permit  this  to  be  done  would 
be  a  fraud  upon  the  public.  Witthaus 
y.  Braun  (1876)  44  Md.  308,  22  Am. 
Rep.  44. 

Where  a  manufacturer  conveyed  to 
his  former  partner  "all  my  right,  title, 
and  interest  in  and  to  all  and  singular 
the  partnership  property  belonging  to 
the  firm,  meaning  hereby  to  sell  and 
convey  all  my  interest  in  the  entire  as- 
sets  of  the  firm,'*  the  trade -marks  pass- 
ed by  the  bill  of  sale,  and  the  pur- 
chaser might  restrain  the  seller  from 
using  wrappers  bearing  the  trade- 
marks, and  from  doing  matters  tending 
to  injure  and  impair  the  good  will  of 
the  business.  Hoxie  v.  Chaney  (1887) 
143  Mass.  592,  10  N.  E.  713,  58  Am. 
Rep.  149. 

One  who  sold  his  business  and  trade- 
mark will  be  enjoined  from  using  the 
same  or  a  closely  similar  trade-mark 
for  the  same  article,  or  using  it  to  de- 
scribe his  business  concern.  Russia 
Cement  Co.  v.  Le  Page  (1888)  147 
Mass.  206,  17  N.  E.  304,  9  Am.  St 
Rep.  685. 

One  who  organized  an  orchestra,  giv- 
ing it  a  certain  name,  could  not,  by 
assignment,  bind  the  other  members  of 
the  orchestra  who  were  not  parties  to 
the  contract  so  as  to  prevent  them  from 
using  such  name.  Messer  v.  The  Fa- 
dettes  (1897)  168  Mass.  140,  46  N.  E. 
407,  37  L.  R.  A.  721,  60  Am.  St.  Rep. 
371. 

An  assignment  by  one  to  his  copart- 
ner of  all  the  property,  and  effects  of 
a  business,  or  the  exclusive  right  to 
manufacture  a  given  article,  carries 
with  it  the  exclusive  right  to  use  a  ficti- 
tious name  in  which  such  business  has 
been  carried  on,  and  such  trade-marks 
and  trade-names  as  have  been  in  use  in 
such  business.  Williams  v.  Farrand 
(1891)  50  N.  W.  446,  88  Mich.  473,  14 
L.  R.  A.  161. 

Where  a  man  has  given  his  own  name 
to  a  particular  manufacture,  and  sells 
the  use  of  his  name  in  the  manufacture 
of  those  particular  goods,  equity  will 
restrain  him  from  advertising  goods  of 
the  same  quality  under  his  own  name, 
though  actually  made  by  him.  Probasco 
V.  Bouyon  (1876)  1  Mo.  App.  241* 

(10732) 


Where  a  man  has  parted  with  the 
right  to  use  his  own  name  as  a  trade- 
mark, a  woman  whom  he  marries  ac- 
quires no  right  to  use  his  name  for  that 
purpose.  Skinner  t.  Oakes  (1881)  10 
Mo.  App.  45. 

Territorial  rights  to  a  trade-mark  can- 
not be  sold  to  different  persons  so  as 
to  enable  each  to  make  and  sell  their 
goods  as  those  made  by  the  original 
owner  of  the  mark  in  fraud  of  the  pub- 
lic. Snodgrass  t.  Welle  (1882)  11  Mo. 
App.  590. 

A  vendor  who  has  sold  out  his  busi- 
ness and  who  afterwards  with  the  con- 
sent of  the  vendee  does  engage  in  the 
business,  can  restrain  a  subsequent  as- 
signee of  the  vendee  from  the  use  of 
the  trade-name  under  which  the  vendor 
had  formerly  transacted  his  business. 
Howe  V.  Searing  (1860)  19  N.  Y.  Super. 
Ct.  (6  Bosw.)  354,  19  How.  Prac  14, 
10  Abb.  Prac.  264. 

Where  the  owners  of  a  spring  of  min- 
eral water  had  for  years  disposed  of  the 
waters  under  the  name  *^he  Congress 
Spring,"  "Congress  Water,"  and  "Con- 
gress Spring  Water,"  a  sale  of  the 
spring  passed  to  the  purchaser  the  right 
to  use  such  names  as  a  trade-mark. 
Congress  &  Empire  Spring  Co.  v.  High 
Rock  Congress  Spring  Co.  (N.  Y.  1871) 
10  Abb.  Prac.  (N.  S.)  348. 

One  who  bought  from  the  owner  a 
natural  mineral  water  spring  and  all  his 
interests  therein  was  entitled  to  relief 
against  the  owner  attempting  to  appro- 
priate the  trade-mark  as  descriptive 
of  the  water  of  the  spring.  Congress  & 
E.  Spring  Co.  v.  High  Rock  Congress 
Spring  Co.  (1871)  45  N.  Y.  291,  6 
Am.  Rep.  82. 

.  A  purchaser  from  the  assignee  of 
the  good  will,  trade-marks,  etc.,  of 
an  established  business,  sold  the  same 
to  a  corporation.  Held,  that  the  cor- 
poration had  no  right  to  assume  the 
firm  name,  and  could  only  hold  itself  out 
as  the  successors  of  the  firm.  Hege- 
man  &  Co.  v.  Hegeman  (N.  Y.  1880) 
8  Daly,  1. 

One  who  purchased  a  recipe  for 
"Magnetic  Balm,"  and  for  25  years 
manufactured  and  sold  "Barker  & 
Smith's  Magnetic  Balm,"  was  entitled 
to  protection  in  the  use  of  the  name. 
Smith  V.  Sixbury  (N.  Y.  1881)  25  Hun, 
232. 

A  new  firm,  which  succeeds  to  the 
business  of  an  old  one,  may  acquire  by 
purchase  and  assignment  the  trade- 
mark of  the  old  firm,  and  thereby  suc- 
ceed to  the  exclusive  right  to  use  the 
same.  Kinney  Tobacco  Co.  v.  Mailer 
(1889)  53  Hun,  340,  6  N.  Y.  Supp.  3S9. 

Where  all  of  defendant's  property 
was  sold  under  mortgage,  and  defend- 
ant gave  the  purchaser  an  order  for 
all  "trade -marks,  and  woodcuts  and 
electrotypes  of  the  trade-marks,"  which 
were  delivered  accordingly,  it  was  the 
intention  of  the  parties  that  the  exclu- 
sive right  to  such  trade-marks  should 
pass  with  the  property  as  an  incident 
thereto,  and  that  plaintiff  was  entitled 
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to  the  exdusive  use  of  the  same. 
Prince  Mfg.  Go.  T.  Prince's  Metallic 
Paint  Go.  (1891)  00  Hun,  583,  15  N. 
T.  Sapp.  249. 

A  manufacturer  of  spool  silk  organiz- 
ed a  corporation  to  continue  the  man- 
nfkcture  and  sale,  and  transferred  to 
it  various  property,  including  a  quan- 
tity of  cabinets  bearing  his  name,  or 
combinations,  which  had  been  distrib- 
uted to  retail  dealers  throughout  the 
country  and  were  used  for  holding 
spools  of  such  silks  for  sale  by  the  deal- 
ers. A  factory  situated  in  anotiier 
state  was  not  included  in  the  transfer, 
and  no  mention  was  made  of  conveying 
any  exclusive  rights.  Held,  the  corpo- 
ration did  not  acquire  the  exdusive 
right,  as  against  such  manufacturer,  to 
use  his  name  or  the  combinations  there- 
of in  the  manufacture  of  spool  silks. 
Gutter  V.  Gudebrod  Bros.  Go.  (1899) 
65  N.  T.  Supp.  298,  36  App.  Div.  362. 

Where  such  corporation  thereafter 
made  a  general  assignment,  the  assignee 
acquired  no  title  to  the  use  of  the 
trade-name  which  he  could  sell  and  con- 
vey.   Id. 

Dr.  David  Kennedy,  who  sold  to  a 
corporation  the  good  will  of  his  busi- 
ness, with  the  sole  right  to  use  the 
names  "Dr.  David  Kennedy,  Rondout, 
N.  Y.,"  and  "Dr.  D.  Kennedy,  Rondout, 
N.  Y.,*'  and  later  his  connection  with 
the  company  ceased,  would  be  enjoined 
from  receiving  and  opening  mail  ad- 
dressed to  "Dr.  David  Kennedy  of 
Rondout"  or  "Dr.  D.  Kennedy,"  though 
some  of  the  letters  so  addressed  in  no 
way  concerned  the  corporation.  Dr. 
David  Kennedy  Gorp.  v.  Kennedy 
(1899)  55  N.  Y.  Supp.  917,  36  App. 
Div.  599,  judgment  modified  (1901)  59 
N.  E.  133,  165  N.  Y.  353. 

Where  defendant  assigned  to  plain- 
tiff all  the  firm*s  "personal  assets,  in- 
cluding good  will,  of  every  nature  and 
kind,"  and  all  their  rights,  except  "all 
patents  relating  to  automatic  piano 
phgrers,  ♦  ♦  ♦  as  well  as  trade- 
marks or  any  property  of  any  nature  or 
kind  relating"  to  the  firm's  business  in 
connection  with  the  manufacture  and 
sale  of  said  automatic  piano  players, 
plaintiff  could  enjoin  defendant  from 
manufacturing  or  selling  pianos  under 
the  name  "Ludwig,"  or  any  name  of 
which  the  word  "Ludwig"  formed  a 
part,  whether  such  pianos  had  interior 
mechanism  or  not,  and  from  placing 
the  word  "Ludwig,"  or  any  name  of 
which  the  word  "Ludwig"  formed  a 
part,  on  any  visible  part  of  such  in- 
struments, or  from  using  su^h  names 
in  advertising  them,  but  could'  not  en- 
join defendant  from  adverdsing  that  a 
playing  mechanism  made  by  him  is  con- 
tained in  a  particular  piano,  nor  the 
designation  of  such  mechanism  as  the 
"Ludwig  Player,"  provided  the  name 
"Ludwig"  waer  not  upon  any  visible  part 
of  such  pianos.  Ludwig  &  Go.  v.  Gla- 
viola  Co.  (1911)  129  N.  Y.  Supp.  810, 
144  App.  Div.  388. 


The  right  to  protection  in  the  use  of 
a  name  as  a  trade-mark  will  pass  by  as- 
signment Drake  Medicine  Go.  v.  Gless- 
ner  (1903)  67  N.  E.  722,  68  Ohio  St. 
837. 

The  right  to  a  trade-mark  owned  and 
used  by  a  firm  will  pass  under  an  as- 
signment of  "all  the  personal  property 
of  the  firm."  Piper  v.  Laughman 
(1884)  6  Pa.  Go.  Gt.  R.  232. 

The  mere  assignment  of  the  family 
name  by  a  brother  of  a  cigar  manufac- 
turer, whose  cigars  had  become  widely 
known  thereunder,  without  an  assign- 
ment of  any  secret  process  or  particu- 
lar formula  for  making  the  cigars,  is 
evidence  that  the  assignment  was  in 
fraud  of  the  manufacturer's  rights,  and 
is,  in  itself,  sufficient  to  deprive  the  as- 
signee of  claiming  any  benefit  from  the 
doctrine  of  laches  and  estoppel.  Juan 
F.  Portuondo  Gigar  Mfg.  Go.  v.  Vicente 
Portuondo  Gigar  Mfg.  Go.  (1908)  70 
A.  968,  222  Pa.  116. 

That  plaintiff  had  been  guilty  of  lach- 
es in  allowing  his  brother  to  infringe 
his  trade-mark  and  trade-name  did  not 
authorize  an  assignee  of  his  brother  so 
to  do.    Id. 

The  mere  discontinuance  of  a  banking 
business  for  eight  months,  while  the 
same  is  in  the  hands  of  an  assignee,  will 
not  preclude  the  assignee's  vendee  from 
asserting  his  right  to  use  the  former 
trade-name,  which  passed  to  him  by  the 
assignment  and  transfer^  Bank  of 
Tomah  v.  Warren  (1896)  68  N.  W.  549, 
94  Wis.  151. 

4.  Change  or  dissolution  of  partner- 
ship.—^he  purchaser  of  the  business 
and  good  will  of  a  partnership  acquires 
the  right  to  a  trade-mark  used  by  the 
firm.  Adams  v.  Adams  (N.  Y.  1879) 
7  Abb.  N.  G.  292;  Robinson  v.  Stom 
(1899)  52  S.  W.  880,  103  Tenn.  40. 

A  retiring  partner,  who  assents  to 
the  continuation  of  the  business  by  the 
other  partners  at  the  same  place  and 
under  the  same  name,  retains  no  inter- 
est in  the  good  will,  such  as  gives  him 
a  right  to  use  a  trade-mark  belonging 
to  the  firm.  Menendez  v.  Holt  (1888) 
128  U.  S.  514,  9  Sup.  Gt  143,  32  L.  Ed. 
526. 

A  retiring  partner,  who  assents  to 
the  continuation  of  the  business  by  the 
other  partners  at  the  same  place  and 
under  the  same  name,  retains  no  inter- 
est in  the  good  will,  such  as  will  give 
him  a  right  to  use  a  trade-mark  be- 
longing to  the  firm.    Id. 

On  the  dissolution  of  the  partnership, 
and  the  transfer  by  the  owner  of  the 
trade-mark  of  his  interest  in  the  fac- 
tory property,  such  owner  could  con- 
tinue in  the  purchaser  the  right  to  use 
the  trade-mark  which  he  had  previ- 
ously permitted  the  firm  to  use  in  their 
factory.  Batcheller  v.  Thomson  (1899) 
93  Fed.  660,  35  G.  G.  A.  532,  reversing 
decree  (G.  G.  1898)  86  Fed.  630. 

A  trade-mark  adopted  by  a  partner- 
ship may  be   used  by  either   member 
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after  its  dissolution,  and  where  one  ob- 
tains letters  of  registration  in  his  own 
name  he  may  be  compelled  to  transfer 
an  equal  interest  to  the  other.  Taylor 
V.  Bothin  (O.  0.  1879)  Fed.  Cas.  No. 
13,780. 

The  exclusive  right  to  use  the  trade- 
mark of  a  firm  does  not  pass  to  a  mem- 
ber by  implication  on  a  sale  of  the 
business  to  him,  but  he  may  use  the 
trade-mark,  provided  he  do  so  in  a 
manner  not  to  deceive  the  public. 
Young  V.  Jones  (C.  C.  1879)  Fed.  Cas. 
No.  18,159.  CONTRA,  see  Blackwell 
V.  DibreU  (O.  C.  1878)  Fed.  Cas.  No. 
1,475. 

A  partnership  suffering  by  any  one 
to  use  its  name  as  a  part  of  the  firm 
style  and  title,  though  it  may  acquire 
by  such  license  an  exclusive  right  to 
the  use  of  the  name  so  long  as  the 
partnership  continues  intact,  cannot, 
upon  its  dissolution,  confer  the  same 
privilege  upon  its  successor.  Horton 
Mfg.  Co.  V.  Horton  Mfg.  Co.  (C.  O. 
1883)  18  Fed.  816. 

In  the  absence  of  an  express  agree- 
ment, a  trade-mark  used  theretofore  by ' 
one  who  enters  a  partnership  does  not, 
on  the  withdrawal  of  the  member 
bringing  the  mark  into  the  partnership, 
remain  the  property  of  the  partner- 
ship. Giles  Remedy  Co.  t.  Giles 
(1905)  26  App.  D.  C.  875. 

Where  a  retiring  partner  acquiesces 
in  the  retention  by  the  firm  of  the  old 
stand,  the  good  will,  including  in  some 
cases  the  trade-mark,  remain  with  the 
firm.  This  rule  does  not  apply  where 
the  firm,  and  not  alone  an  individual 
member,  withdraws  from  business. 
Duluth  Superior  Milling  Co.  v.  Koper 
(1911)  37  App.  D.  C.  115. 

The  label  issued  by  L.  &  Co.  indi- 
cated that  the  firm  was  the  manufac- 
turer and  seller  of  the  medicine,  and 
stated  that  "none  was  genuine  without 
the  fac  simile  signature,  L.  &  Co."  .L. 
transferred  all  his  rights,  and  after- 
wards formed  a  partnership  with  his 
wife  for  the  purpose  of  selling  similar 
medicine.  Held,  that  he  might  be  en- 
joined from  the  use  of  any  label  indi- 
cating that  such  medicine  was  prepared 
and  sold  by  L.  &  Co.,  or  that  L.  was 
the  original  compounder  of  it  Spieker 
V.  Lash  (1894)  102  Cal.  88,  36  Pac. 
362. 

Where  a  partnership,  manufacturer 
of  a  medicine,  is  not  a  patentee  there- 
of, one  partner  who  sells  his  interest 
to  the  other,  cannot  be  restrained  from 
manufacturing  and  selling  similar  med- 
icine.   Id. 

In  the  absence  of  express  provisions 
in  the  articles  when  a  partnership  is 
formed,  a  trade-mark  connected  with 
the  business  of  the  firm  became  a  part 
of  its  assets,  and  passed,  on  dissolu- 
tion of  the  firm,  to  the  continuing  part- 
ner, unless  expressly  reserved.  Miller 
T.  Cummins  (1884)  6  Ky.  Law  Rep.  96. 

Where  firms  engaged  in  the  same 
business  in  different  states  contained  a. 
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mutual  partner  whose  name  was  used 
for  each  business,  and  who  later  died, 
the  survivors  of  one  firm  could  not  en- 
join the  surviving  partner  of  the  other 
firm  from  therein  using  the  firm  name 
and  attaching  it  to  machinery  sold  by 
him,  but  made  by  others  than  them- 
selves. Rogers  v.  Taintor  (1867)  97 
Mass.  291. 

Where  for  17  years  after  the  death 
of  the  senior  member  of  a  soap-manu- 
facturing firm,  the  firm  had  owned  and 
enjoyed  the  exclusive  use  of  their  orig- 
inal trade-mark,  on  the  dissolution  of 
the  firm,  and  sale  by  his  executors  of 
the  manufactory  to  L.,  they  could  not 
maintain  a  bill  in  equity  to  compel  a 
member  to  join  in  an  agreement  to 
transfer  to  L.  the  right  to  use  the 
trade -mark.  Sohier  v.  Johnson  (1872) 
111  Mass.  238. 

Where  firm  manufacturing  ice  cream 
under  trade-mark  sold  its  assets  and 
good  will  to  a  purchaser  who  used  the 
trade-mark  on  its  product,  the  partner 
originating  it  could  not  transfer  it  to 
another.  Detroit  Creamery  Co.  v.  Vel- 
vet Brand  Ice  Cream  Co.  (Mich.  1915) 
153  N.  W.  664. 

A  retiring  partner  has  no  right  to 
use  signs  containing  the  old  firm  name 
without  sufiicient  alterations  or  addi- 
tions to  give  distinct  notice  of  the 
chaqge  in  the  firm,  and  if  he  does  so 
such  act  constitutes  unlawful  competi- 
tion entitling  the  remaining  partner  to 
an  injunction.  Peterson  v.  Humphrey 
(N.  Y.  1857)  4  Abb.  Prac.  394. 

Defendant  W.  was  in  partnership 
with  the  plaintiffs  in  making  and  sell- 
ing pills.  Plaintiffs  had  no  exclusive 
right  to  manufacture  and  sell  such 
pills.  The  firm  was  dissolved,  and  W. 
continued  to  manufacture  pills,  using 
the  same  partnership  name.  Held  not 
to  affect  the  right  of  the  firm  to  use 
such  partnership  name  in  the  sale  of 
such  pills.  Comstock  v.  White  (N.  Y. 
1860)  10  Abb.  Prac.  264. 

A  purchaser  of  all  the  partnership 
property  of  a  firm  on  their  dissolution 
does  not  thereby  acquire  the  right  to 
use  the  firm  name  as  a  label  on  his 
goods,  or  to  advertise  himself  as  the 
successor  of  the  firm.  Reeves  v.  Den- 
icke  (N.  Y.  1871)  12  Abb.  Prac  (N. 
S.)  92. 

Where  the  surviving  partner  pur- 
chased all  of  the  deceased  member's  in- 
terest in  the  business,  including  the 
right  'to  all  trade-marks,  he  was  enti- 
tled to  advertise  himself  as  successor 
of  such  firm  and  describe  his  tables  as 
"Phelan  &  CoUender  Standard  Ameri- 
can Tables,"  as  against  a  son  of  the 
deceased  partner,  engaged  in  the  same 
business,  so  long  as  defendant  did 
nothing  to  induce  the  public  to  believe 
that  his  tables  were  in  fact  made  by 
the  son.  Phelan  v.  CoUender  (N.  Y. 
1875)  6  Hun,  244. 

Where  a  drug  house  acquired  the 
right  to  the  use  of  the  words  **Estab- 
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liflhed  1780,"  or  "Established  A.  D. 
1780,"  as  a  trade -mark,  when  the  part- 
nership ended,  the  right  to  use  such 
trade-mark  passed  to  its  successors. 
Hasard  v.  CasweU  (N.  T.  1878)  67 
How.  Pac.  1. 

Where  on  the  dissolution  of  a  firm 
one  partner  purchased  certain  of  its 
assets,  and  became  the  assignee  of  the 
lease,  but  there  was  nothing  in  the 
agreement  preventing  the  other  part- 
ner engaging  in  business,  the  purchas- 
ing partner  was  not  authorized  to  con- 
tinue the  use  of  the  firm  name  or  to 
declare  himself  as  ''successor  to"  such 
firm.  Morgan  ▼.  Schuyler  (1880)  79 
N,  Y.  490,  35  Am.  Rep.  543. 

A.  &  B.,  partners  in  business,  used 
the  word  "Silex"  as  a  trade-mark. 
Upon  dissolution,  there  being  no  ref- 
erence to  the  good  will  or  to  the  trade- 
mark, A.  continued  the  business  at  the 
same  place,  using  the  trade-mark.  * 
Held  that,  assuming  that  the  word  "Si- 
lex"  could  be  used  as  a  trade- mark, 
and  that  the  firm  of  A.  &  B.  had  the 
exdusive  right  to  use  it,  A.  did  not 
acquire  such  right,  and  could  not  main- 
tain injunction  therefor,  against  B. 
Huwer  t.  Dannenhoffer  (1830)  82  N. 
Y.  499. 

Upon  dissolution  of  a  partnership, 
either  partner  may  continue  to  use  the 
trade-marks,  unless  he  has  in  some 
manner  transferred  or  devested  him- 
self of  the  right  to  do  so.  Hazard  v. 
Gaswen  (1883)  93  N.  Y.  259,  45  Am. 
Rep.  198. 

Secret  processes  of  manufacture, 
trade-names  which  have  been  applied 
to  the  manufactured  products,  and 
trade-marks  owned  by  the  firm,  are  not 
subject  of  sale  on  dissolution  of  the 
firm;  and  thereafter  each  party  may, 
in  the  absence  of  an  agreement  to  the 
contrary,  manufacture  by  such  process- 
es, and  use  such  names  and  marks. 
Baldwin  y.  Von  Micheroux  (1894)  83 
Hun,  43,  31  N.  Y.  Supp.  696,  affirming 
(1893)  5  Misc.  Rep.  386,  25  N.  Y. 
Supp.  857. 

Where  no  partnership  existed  in  con- 
ducting, by  two  persons,  a  business  un- 
der a  firm  name  or  style,  neither  had 
the  right,  after  a  termination  of  the 
association,  to  the  exclusive  use  of  the 
name.  Longenecker  v.  Longenecker 
Bros.  (Sup.  1913)  140  N.  Y.  S.  403. 

Where,  on  dissolution  of  a  partner- 
ship, one  of  the  partners  purchased  all 
of  the  firm  property  together  with  "the 
good  will  of  the  business  heretofore 
done  by  the  firm/'  he  thereby  acquired 
the  right  to  use  the  old  firm  name  as  a 
trade-mark.  Burckhardt  v.  Burckhardt 
(1885)  42  Ohio  St  474,  51  Am.  Rep. 
842. 

A  trade-mark  belonging  to  a  copart- 
nership may  be  used,  after  the  death  of 
one  of  the  partners,  by  the  surviving 
partners  and  the  administrator  of  the 
deceased  partner.  Lewis  t.  Smith 
(1889)  8  Pa.  Co.  Ct  R.  327. 

A  trade-mark  does  not  pass  under  a 


sale  of  the  lease  and  good  will  of  a 
copartnership,  the  sale  being  made  by 
the  surviving  partner.    Id. 

Where  a  retiring  partner  in  a  firm, 
who  had  the  right  to  use  the  old  firm 
name,  organized  a  corporation  under 
such  name,  and  located  near  by,  the 
fact  that  temporary  confusion  arose 
in  the  mails  directed  to  the  old  firm 
was  not  sufficient  to  authorize  an  in- 
junction against  the  corporation  to  re- 
strain it  from  using  the  name.  Fite  v. 
Dorman  (Tenn.  1900)  57  S.  W.  129. 

5.  Insoivenoy  or  bankruptcy.— A  right 
to  the  exclusive  use  of  the  name  of  a 
partnership,  consisting  of  the  individual 
name  of  one  partner,  with  the  addition 
"&  Co.,"  does  not  pass  by  an  assign- 
ment for  creditors  so  that  it  may  be 
conveyed  to  a  purchaser  at  the  as- 
signee's sale.  Iowa  Seed  Co.  v.  Dorr 
(1886)  70  Iowa,  481,  30  N.  W.  866,  59 
Am.  Rep.  446. 

The  right  of  a  person  to  use  his 
name  as  a  brand  on  manufactures,  the 
words  used  in  connection  with  his  name 
being  words  of  common  use,  is  a  per- 
sonal right,  and  does  not  pass  to  his 
assignee  in  bankruptcy.  Mattingly  v. 
Stone  (Ky.  1889)  12  S.  W.  467. 

The  right  to  use  trade-marks,  in  con- 
nection with  a  manufacturing  business, 
which  are  not  personal  in  their  char- 
acter, but  merely  designate  the  place  or 
establishment  at  which  goods  are  man- 
ufactured, passes  to  the  assignee  in  in- 
solvency of  the  owner.  Warren  v.  War- 
ren Thread  Co.  (1883)  134  Mass.  247. 

An  assignment  by  a  publishing  com- 
pany for  the  benefit  of  creditors  passes 
its  trade-marks  and  trade-names.  Loth- 
rop  Pub.  Co.  V.  Lothrop,  Lee  &  Shep- 
ard  Co.  (1906)  77  N.  B.  841,  191  Mass. 
353,  5  L.  R.  A.  (N.  S.)  1077. 

On  a  general  assignment  for  the  ben- 
efit of  creditors,  the  trade-mark  of  the 
assignor  is  among  the  assets,  and  may 
be  disposed  of,  the  same  as  other  as- 
sets, without  order  of  the  court.  In  re 
Knox  (N.  Y.  Com.  PI.  1879)  1  Month. 
Law  Bui.  47. 

An  assignment  of  an  insolvent  debtor, 
by  which  property  is  described  under  a 
general  designation,  wUl  not  carry  the 
right  of  the  assignor  to  the  use  of  his 
own  name  in  his  future  business.  Bel- 
lows V.  Bellows  (1898)  53  N.  Y.  Supp. 
853,  24  Misc.  Rep.  482,  6  N.  Y.  Ann. 
Cas.  170. 

Where  a  manufacturer  of  spool  silk, 
who  had  acquired  an  extensive  reputa- 
tion, transferred  to  a  corporation,  which 
he  had  organized  to  continue  its  manu- 
facture and  sale,  a  quantity  of  spool 
cabinets  bearing  his  name  burned  there- 
in, for  distribution  among  retail  dealers. 
They  were  so  constructed  that  to  re- 
move the  name  would  destroy  their 
value  as  property.  He  had  voluntarily 
devoted  spool  cabinets,  having  his  name 
burned  therein,  for  distribution  to  re- 
tail dealers,  to  the  use  of  the  corpora- 
tion, with  the  right  to  sell  the  same,  the 
corporation's  assignee  for  the  ^benefit 
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of  creditors  acquired  the  same  right, 
and  a  purchaser  from  him  was  entitled 
to  be  protected  in  their  use.  Cutter  y. 
Gudebrod  Bros.  Co.  (1899)  61  N.  Y. 
S.  225,  44  App.  DiT.  605,  judgment  af- 
firmed (1901)  61  N.  E.  887,  168  N.  Y. 
512. 

An  assignment  for  the  benefit  of  cred- 
itors does  not  carry  with  it  to  the  as- 
signee the  exdusiTe  right  to  the  use  of 
a  trade -mark  and  trade-name  of  one  of 
its  incorporators,  so  as  to  entitle  the 
assignee  to  sell  such  right  as  against 
the  original  owner.    Id. 

Where  one  made  a  voluntary  assign- 
ment of  "all  and  singular"  his  ^lands, 
tenements,  hereditaments,  appurtenanc- 
es, goods,  chattels,  ♦  ♦  ♦  property 
and  effects  of  every  kind  and  descrip- 
tion," and  the  assignee  thereafter  con- 
veyed to  plaintiffs  the  "building,  fix- 
tures, good  will,  and  the  name  of  the 
'Bank  of  Tomah,*  "  plaintiffs  thereby  ac- 
quired the  exclusive  right  to  the  trade- 
name. Bank  of  Tomah  v.  Warren 
(1896)  68  N.  W.  549,  94  Wis.  151. 

6.  Licensosw— Where  the  owner  of  a 
trade-mark  formed  a  new  firm,  not 
transferring  to  the  firm  his  trade-mark, 
but  allowing  the  firm  to  use  it  on  pack- 
ages manufactured  by  them,  the  per- 
mission to  use  the  trade-mark  confer- 
red on  the  firm  gave  them  no  interest 
therein,  and  the  right  to  use  the  same 
passed  to  the  manufacturer's  assignee. 
Kidd  V.  Johnson  (1879)  100  U.  S.  617, 
25  L.  Ed.  769. 

Where  the  owner  of  a  trade-mark 
was  also  a  manufacturer  of  the  goods 
on  which  it  was  affixed,  the  relinquish- 
ment of  a  license  to  use  the  trade-mark 
was  not  void  on  the  ground  that  a  trade- 
mark, distinct  from  the  articles  manu- 
factured, was  not  the  subject  of  sale, 
as  such  transaction  was  simply  a  re- 
linquishment to  the  owner  of  the  license 
to  use  his  property.  Batcbeller  v. 
Thomson  (1899)  93  Fed.  660,  35  C.  O. 
A.  532,  reversing  decree  (C.  C.  1898) 
86  Fed.  630. 

An  agreement  between  the  owner  of  a 
trade-mark  and  a  member  of  a  firm  to 
whom  he  had  granted  a  license  to  use 
it,  that,  when  such  member  retired  from 
the  firm,  all  the  rights  and  privileges 
granted  to  him  should  revert  to  the 
owner  of  the  trade-mark,  was  an  agree- 
ment that  on  such  retirement  the  use  of 
the  trade-mark  should  cease.    Id. 

The  licensed  use  in  the  business  of  a 
firm  of  the  trade-mark  owned  by  one 
partner  did  not  place  the  trade-mark  in 
the  firm,  as  a  part  of  its  assets,  nor 
make  it  partnership  property.    Id. 

Where  an  inventor  permitted  plaintiff 
to  use  his  name  in  connection  with  his 
invention,  and  later  improved  it  and 
licensed  a  corporation  to  use  his  later 
patents,  such  corporation  and  its  U- 
censees  were  only  entitled  to  use  the 
inventor's  name  in  manufacture  and 
sale  of  their  shoes  in  connection  with 
an  express  statement  that  such  shoes 
were  not  those  made  under  the  original 
patent.    Dr.  A.  Reed  Cushion  Shoe  Co. 
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T.  Frew  a908)  162  Fed.  887,  89  C.  C. 
A.  577. 

Where  Baron  liebig  granted  to  com- 
plainant's predecessor  the  exclusive 
right  to  use  his  name  in  connection  with 
extract  of  meat  by  his  process,  and 
complainant  sold  its  product  in  the 
United  States  under  such  name  for  20 
years  before  the  name  began  to  be  used 
in  this  country  by  any  one  else,  he  may 
enjohi  its  use  by  another.  Liebig's  Ex- 
tract of  Meat  Co.  v.  Liebig  Extract  Co. 
(1910)  180  Fed.  688,  103  C.  C.  A.  654, 
reversing  decree  (C.  C.  1909)  172  Fed. 
158. 

The  owner  of  a  trade-mark  for  goods 
which  he  manufactures  under  a  patent 
is  not  entitled  to  enjoin  the  use  thereof 
by  a  dealer  purchasing  his  goods  from 
a  manufacturer  licensed  under  the  pat- 
ent Walker  v.  Reid  (C.  C.  1877)  Fed. 
Cas.  No.  17,084, 

Disregard  of  territorial  limits  allotted 
by  license,  and  misuse  of  the  trade- 
mark, forfeit  the  right  to  the  same. 
Manhattan  Medicine  Co.  v.  Wood  (C.  C. 
1878)  Fed.  Cas.  No.  9,026. 

In  a  suit  to  restrain  infringement  of 
trade-mark  it  is  no  defense  that  de- 
fendant had  a  license  for  its  use,  where 
defendant  failed  to  perform  the  condi- 
tions of  the  license,  and  plaintiff  noti- 
fied him  that  the  license  was  terminat- 
ed. Martha  Washington  Creamery  But- 
tered Flour  Co.  of  United  States  v.  Mar- 
tien  (C.  C.  1890)  44  Fed.  473. 

A  mere  implied  license  to  use  a  pat- 
ent does  not  accrue  to  such  licensee's 
successor,  who  purchases  the  trade- 
mark, and  it  acquired  no  right  to  mark 
its  goods  as  patented;  and  its  use  of 
patentee's  designations  and  imitation  of 
his  packages  and  designs  constituted 
unfair  competition.  Hygienic  Fleeced 
Underwear  Co.  v.  Way  (C.  C.  1904)  133 
Fed.  245,  decree  reversed  (1905)  187 
Fed.  592,  70  C.  C.  A.  553. 

The  use  of  a  trade-mark  cannot  be  li- 
censed except  as  incidental  to  the  trans- 
fer of  the  business  or  property  in  con- 
nection with  which  it  has  been  used. 
Mayer  Fertilizer  &  Junk  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.  (1910)  35 
App.  D.  C.  425. 

Where  one  who  had  used  a  trade- 
mark organized  a  corporation  to  which 
he  transferred  his  business  and  good 
will,  and  the  corporation  continued  the 
manufacture  of  the  article  to  which  the 
mark  was  applied,  and  used  the  mark, 
the  transfer  of  the  business  and  good 
will  necessarily  carried  with  it  the  right 
to  use  the  mark,  and  that  the  corpora- 
tion was  not  a  mere  licensee.  Jackson 
Corset  Co.  t.  Cohen  (1912)  88  App.  D. 
C.  482. 

Statute  which  provides  that  whenever 
any  person,  corporation,  association,  or 
union  of  workmen  has  adopted  any  label 
announcing  that  goods  to  which  such  la- 
bel shall  be  attached  were  manufactur- 
ed by  such  person,  or  by  a  member  or 
members  of  such  association  or  union, 
it  shall  be  unlawful  to  counterfeit  or 
imitate  the  same,  has  no  application  to 
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a  union  label  adopted  by  an  unincorpo- 
rated association  of  hat  makers  who 
made  no  hats  themselves,  copies  of 
which  label  were  furnished  gratis  to 
manufacturers  of  hats  employing  only 
union  workmen.  Lawlor  v.  v  Charles  H. 
Merritt  &  Son  ad06)  63  A.  639,  78 
Conn.  630. 

One,  on  selHng  a  hotel  with  the  good 
will,  who  consents  to  the  employment 
of  his  own  surname  to  designate  it,  if 
such  consent  be  purely  gratuitous,  may 
withdraw  it  at  pleasure,  since  his  sur- 
name is  personal  to  him,  and  not  an 
element  of  good  will  of  the  business. 
Yonderbank  v.  Schmidt  (1892)  44  La. 
Ann.  264,  10  South.  616,  15  L.  R.  A. 
462,  32  Am.  St  Rep.  336. 

Plaintiff,  engaging  in  business  under 
an  assumed  name,  adopted  a  trade- 
mark, and  thereafter  transferred  the 
business  to  defendant  under  an  agree- 
ment that  defendant  might  carry  on 
the  business  so  long  as  plaintiff  contin- 
ued in  his  employment.  Held,  defend- 
ant could  not  use  tne  trade-mark  after 
plaintiff  left  his  employment;  the  lim- 
itation of  the  light  to  use  the  trade- 
mark being  to  the  right  to  use  the  busi- 
ness name.  Nelson  v.  J.  H.  Winchell 
&  Co.  (1909)  89  N.  E.  180,  203  Mass. 
75. 

A  naked  license  to  use  a  trade-mark 
is  void.  Detroit  Creamery  Co.  v.  Vel- 
vet Brand  Ice  Cream  Co.  (Mich.  1915) 
153  N.  W.  664. 

License  to  use  a  name  for  a  certain 
time  on  a  publication,  does  not  give 
right  to  use  such  name  with  reference 
to  editions  subsequently  published  ex- 
cept to  show  that  the  original  matter 
was  compiled  by  the  use  of  complain- 
ants' bureau.  Munn  ScCo,  v.  Ameri- 
cana Co.  (N.  J.  Ch.  1913)  88  A.  330. 

An  injunction  restraining  the  further 
continuance  of  certain  words  as  a  part 
of  a  corporate  name  would  not  be  de- 
nied on  the  ground  of  hardship,  where 
the  hardship,  if  any,  arose  from  acts  of 
the  corporation  after  the  contracts  au- 
thorizing the  use  of  such  name  had  ex- 
pired.   Id. 

The  acquiescence  of  the  owner  of  a 
trade-mark  in  its  use  by  another  may 
be  withdrawn  by  him,  and  will  not  give 
any  license  for  its  subsequent  use. 
Amoskeag  Mfg.  Co.  v.  Spear  (1849)  4 
N.  Y.  Super.  Ct.  (2  Sandf.)  599. 

The  mere  consent  of  a  person  to 
use  his  name  as  a  sign  or  trade-mark 
will  not  be  regarded  as  irrevocable,  ex- 
cept in  a  case  where  the  intention  is 
made  clear.  McCardel  v.  Peck  (N.  T. 
1864)  28  How.  Prac  120. 

Where  the  proprietor  of  a  hotel,  li- 
censed defendant  to  place  the  name  of 
the  hotel  on  his  coaches,  the  arrange- 
ment to  continue  so  long  as  the  parties 
were  mutually  satisfied,  when  defendant 
continued  the  use  of  the  name  of  the 
hotel  after  receiving  notice  terminating 
his  authority,  he  might  be  restrained  by 
injunction.  Deiz  v.  Lamb  (1866)  29 
N.  T.  Super.  Ct  (6  Rob.)  537. 
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Transfer  of  wood  cuts  of  a  trade- 
mark by  the  plaintiffs  tq  the  defend- 
ants, simply  to  enable  the  latter  to  label 
articles  which  they  were  manufacturing 
for  the  plaintiffs,  and  under  their  su- 
pervision, does  not  give  the  defendants 
any  property  in  the  trade-mark,  so  that 
they  might  use  it  in  their  own  business 
after  dissolving  connection  with  the 
plaintiffs.  Lockwood  v.  Bostwick  (N. 
Y.  1869)  2  Daly,  521. 

Consent  to  the  use  or  imitation  of 
one's  trade-mark  by  another,  when 
purely  gratuitous  may  be  withdrawn, 
and,  when  implied,  it  lasts  no  longer 
than  the  silence  from  which  it  springs. 
Amoskeag  Mfg.  Co.  v.  Garner  (N.  T. 
1876)  64  How.  Prac.  297. 

The  invalidity  of  a  registered  trade- 
mark cannot  be  set  up  by  a  licensee  us- 
ing the  trade-mark,  in  defense  to  an 
action  to  recover  license  fees.  Hilsen 
V.  libby  (1878)  44  N.  Y.  Super.  Ct  (12 
Jones  &  S.)  12. 

Plaintiff  claimed  a  trade-mark  In  cer- 
tain words  by  reason  of  a  concession 
nuide  to  him  by  the  inventor  of  certain 
garments.  The  inventor  had  never 
made  such  garments,  nor  had  he  been 
a  vendor  of  them  with  such  words  at- 
tached. Held,  that  the  inventor  bad  no 
trade-mark,  and  plaintiff  acquired  none 
by  the  concession.  Dr.  Jaeger's  Sani- 
tary Woolen  System  Co.  v.  Le  Boutil- 
Her  (N.  Y.  1888)  47  Hun,  521. 

A  firm  which  arranged  with  the  in- 
ventor for  the  exclusive  manufacture 
of  the  article  and  the  use  of  his  name 
in  connection  with  other  terms  used  by 
him,  as  a  trade-mark,  did  not  have,  sev- 
en years  thereafter,  any  exclusive  pro- 
prietary right  in  the  name  of  the  in- 
ventor, as  applied  to  underwear  in  the 
United  States,  where  underwear  having 
the  same  descriptive  name  had  been 
sold  by  various  dealers  for  years,  even 
if  it  acquired  such  right  in  such  foreign 
countrj'.  Dr.  Jaeger's  Sanitary  Woolen 
System  Co.  v.  La  BoutUUer  (1893)  5 
Misc.  Rep.  78,  24  N.  Y.  Supp.  890. 

A  selling  agent  who.  used  the  manu- 
facturer's name  as  a  trade-name  dur- 
ing a  lease  of  business  premises  from 
such  manufacturer  had  nothing  more 
than  a  mere  license  to  use  the  name 
during  the  term  of  the  lease,  and  would 
be  restrained  from  thereafter  doing 
business  under  that  name.  Joseph  Lau- 
rer  Brewing  Co.  v.  Ehresman  (1908) 
111  N.  Y.  Supp.  266,  127  App.  Div.  486. 

Where  a  corporation,  acquiring  the 
business  name  of  an  individual  which 
was  essential  to  the  business,  permit- 
ted the  individual  to  maintain  a  sep- 
arate business,  using  his  name  in  styl- 
ing it,  the  corporation  was  not  entitled 
to  restrain  the  transferee  of  the  indi- 
vidual's business  after  his  death.  John 
H.  Woodbury  Dermatological  Institute 
V.  Woodbury  (1909)  120  N.  Y.  Supp. 
638. 

One  licensed  to  use  cement  of  a  cer- 
tain kind,  the  patent  process  of  which 
was  owned  by  the  licensor,  held  not  to 
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hare  obtained  any  right  to  the  use  of 
a  trade  label  used  exclusively  in  con- 
nection with  the  licensor's  products. 
Waterproofing  Co.  v.  Hydrolithic  Ce- 
ment Co.  (1912)  138  N.  Y.  Supp.  265, 
153  App.  Div.  47. 

On  the  termination  of  the  license  the 
licensor  could  resume  the  use  of  the 
trade-names  under  which  the  patented 
product  was  sold.    Id. 

A  licensee  under  a  patent  like  the 
owner  thereof,  loses,  with  the  expira- 
tion of  the  patent,  his  exclusive  right 
to  the  use  as  a  trade-mark  of  a  name 
which  he  applied  to  a  patented  article 
and  permitted  it  to  become  known  by, 
during  the  life  of  the  patent.  Prest-O- 
Lite  Co.  V.  Ray  (1914)  147  N.  Y.  Supp. 
138,  162  App.  Div.  62  (reversing  judg- 
ment [Mun.  Ct  N.  Y.  1913]  147  N.  Y. 
Supp.  219);  Same  v.  Brockner  (1914) 
147  N.  Y.  Supp.  147,  162  App.  Div.  75. 

One  member  of  the  firm  of  "McGow- 
an  Brothers*'  s6ld  to  the  otiier  his  in- 
terest, including  the  old  patterns  with 
that  name  thereon,  and  the  purchaser 
incorporated  under  the  name,  "The  Mc- 
Gowan  Brothers  Pump  and  Machine 
Company."  The  seller  set  up  a  sim- 
ilar business  himself.  Held,  that  he  was 
entitled  to  restrain  the  corporation  from 
the  use  of  "McGowan  Brothers"  in  its 
name;  the  right  to  use  the  old  patterns 
being  in  the  nature  of  a  revocable  li- 
cense. McGowan  Brothers  Pump  & 
Machine  Co.  v.  McGowan  (Ohio,  1872) 
2  Cin.  R  .313. 

Use  of  a  trade-name  while  shippers 
were  agents  for  a  steamship  company 
was  a  mere  license,  and  gave  them  no 
right  to  use  the  name  after  the  agen- 
cy was  terminated.  Winsor  t.  Clyde 
(Pa.  1872)  9  Phila.  513. 

The  use  of  a  name,  while  the  ship- 
pers were  agents  for  a  steamship  com- 
pany, is  a  mere  license,  and  gives  no 
right  to  its  use  after  the  agency  is  ter- 
minated.    Id. 

Defendant,  having  bought  at  sheriff's 
sale  the  personal  property  of  the  in- 
solvent firm  of  which  plaintiff  was  a 
member,  and  used  the  old  firm  name, 
then  of  no  commercial  value,  in  con- 
tinuing the  business,  at  suggestion  and 
consent  of  plaintiff  that  its  use  be  con- 
tinued indefinitely,  and  by  expenditure 
of  money  and  proper  business  methods 
given  the  name  value,  plaintiff  cannot 
revoke  the  license,  or  require  an  ac- 
count for  moneys  realized  by  use  of  the 
name.  Harris  v.  Brown  (1902)  51  A. 
586,  202  Pa.  16,  90  Am.  St.  Rep.  610. 

Where  J.  gave  A.  permission  to  use  a 
certain  formula  under  his  trade-name 
or  trade-mark  but  did  not  give  an  ex- 
clusive right,  the  registration  of  the 
trade-mark  by  A.  could  not  deprive  J. 
of  his  right  to  subsequently  use  the 
formula  and  trade-name.  Friedman  v. 
Hollander  Bros.  Drug  Co.  (1913)  86  A. 
194,  238  Pa.  397. 

7.  Contracts^— A  contract  between 
persons  having  similar  trade-marks, 
whereby  one  is  to  use  one  form  of  the 
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trade -mark  in  connection  with  certain 
words,  and  the  other  is  to  use  another 
form  in  connection  with  other  words, 
is  not  recordable  in  the  patent  office, 
as  a  transfer  of  a  right  to  use  a  trade- 
mark. Waukesha  Hygeia  Mineral 
Springs  Co.  V.  Hygeia  Sparkling  Dis- 
tilled Water  Co.  (1894)  63  Fed.  438, 11 
C.  C.  A.  277. 

Where  defendant  contracted  to  stamp 
all  manufacturers  connected  with  lead 
pencils  ♦  •  ♦  not  without  first  name, 
or  at  least  with  the  initials  of  the  first 
name,  afterward  using  the  name  ''E. 
Faber"  on  its  goods  as  it  had  previous- 
ly done,  the  use  of  such  name  was  not 
in  violation  of  the  contract.  Von  Fa- 
ber-Castell  v.  Faber  (1905)  139  Fed. 
257,  71  C.  C.  A.  883,  reversing  decree 
(C.  C.  1903)  124  Fed.  603,  and  writ 
of  certiorari  denied  (1905)  26  Sup.  Ct. 
750,  199  U.  S.  609,  50  L.  Ed.  331. 

The  bill  of  sale  by  Oakes  to  Probasco 
stipulated  that  the  right  to  use  the  name 
''Oakes'  Candies*'  should  cease  on  a 
sale  of  the  business  by  Probasco  to  a 
stranger,  and  should  then  revert  to 
Oakes;  but  the  purchaser  from  Pro- 
basco was  not  aware  of  this  condition. 
Held  that,  being  a  bona  fide  purchaser, 
he  was  not  bound  thereby,  and  could 
convey  it  to  another,  who  had  notice 
of  the  stipulation.  Oakes  v.  Tonsmierre 
(C.  C.  1883)  49  Fed.  447. 

As  the  bona  fide  purchaser  had  good 
title  to  the  trade-mark,  he  could  convey 
it  to  another,  even  though  the  latter 
had  notice  of  the  stipulation.    Id. 

Where  plates,  illustrations,  and 
stamps  were  delivered  to  A.  under  an 
incomplete  contract  for  the  sale  of  the 
same,  and  $4,000  was  paid  as  part  con- 
sideration, but  B.  refused  to  enter  into  a 
more  definite  contract,  or  comply  with 
terms  of  the  incomplete  agreement,  and 
proceeded  to  publish  the  book,  B.  was 
entitled  to  a  return  of  the  plates,  etc., 
upon  paying  back  to  A.  the  $4,000  re- 
ceived, with  interest,  but  was  not  en- 
titled to  damages  or  an  accounting. 
Hubbard  v.  Thompson  (C.  C.  1885)  25 
Fed.  188,  decree  reversed  (1889)  9  Sup. 
Ct.  710,  131  U.  S.  123,  33  L.  Ed.  76. 

Where,  in  consideration  of  a  certain 
royalty,  defendant  should  have,  for  a 
long  term  of  years,  the  exclusive  sale 
of  certain  waters  in  the  United  States 
and  foreign  countries  during  the  life 
of  the  contract,  the  defendant  had  no 
right  to  sell  other  mineral  waters,  un- 
der the  same  name  in  competition  with 
the  waters  of  plaintiff's  spring.  H^l 
V.  Lockwood  (C.  C.  1887)  32  Fed.  389. 

Where  defendant  had  a  license  to  use 
a  trade-mark  and  a  machine  to  make 
certain  articles,  and  defaulted  in  royal- 
ties, daiming  he  hadi  purchased  of 
plaintiff's  predecessor  machines  for 
making  such  article,  defendant  may  use 
the  machine  until  worn  out,  and  sell 
the  article  made  by  it,  and  as  the  trade- 
mark appears  to  be  intended  to  desig- 
nate the  article  manufactured  by  the 
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inrention,  and  not  that  made  by  com- 
plainant personally,  defendant  may  use 
it  on  the  article  so  made  by  him.  Mar- 
tha Washington  Creamery  Buttered 
Floor  Co.  V.  Martien  (C.  C.  1889)  87 
Fed.  797. 

Agreement  by  owner  of  a  trade-mark 
that  his  former  partner  may  use  the 
trade- mark,  conditioned  that  he  will  fur- 
nish the  artide  to  the  retiring  partner 
at  a  fixed  price,  and  will  not  sell  to 
others  at  less  than  a  stated  advance 
OTer  such  price,  does  not  give  the  re- 
maining partner  the  right  to  use  the 
trade-mark  after  he  has  ceased  to  com- 
ply with  the  agreement  on  his  part. 
Greacen  v.  BeU  (O.  C.  1902)  115  Fed. 
553. 

An  instrument  by  F.,  granting  to  G. 
the  absolute  and  exclusive  use  of  cer- 
tain trade- marks,  in  certain  states,  and 
providing  that  the  agreement  shall  not 
prevent  F.  or  its  successors  from  using 
such  trade-marks  in  said  states,  pro- 
vided it  shall  not  adopt  any  new  label 
which  shall  imitate  or  conflict  in  color 
or  design  with  the  label  of  C,  does  not 
give  G.  a  mere  license,  but  assigns  the 
exclusive  ownership  and  good  will  in 
the  trade-marks,  within  the  specified 
states,  merdy  reserving  to  F.  certain 
permissive  rights  of  personal  use. 
Griggs,  Cooper  &  Co.  v.  Brie  Preserv- 
ing Co.  (C.  C.  1904)  131  Fed.  359. 

A  contract  purporting  to  license  the 
use  of  a  trade-mark  is  invalid,  and  will 
not  support  an  action  to  recover  royal- 
ties reserved  thereby,  where  the  only 
thing  granted  is  the  right  to  sell  ma- 
chines made  by  defendant,  with  which 
plaintiff  has,  and  has  had,  no  connec- 
tion, under  a  name  previously  used  by 
him  in  connection  with  different  ma- 
chines. Lea  v.  New  Home  Sewing 
Mach.  Co.  (C.  C.  1905)  139  Fed.  732. 

Complainant  sold  its  product  under  a 
trade-mark  and  only  to  wholesale  deal- 
ers under  contracts  which  bound  them 
to  sell,  only  at  a  certain  price,  and  only 
to  retail  dealers  who  also  had  contracts 
with  complainant  fixing  the  retail  price. 
Held,  such  contracts  were  legal,  and 
complainant  was  entitled  to  restrain 
defendants,  not  having  any  contract 
with  complainant,  from  buying  or  sell- 
ing such  product.  Wells  &  Richardson 
Co.  V.  Abraham  (C.  C.  1906)  146  Fed. 
190,  order  affirmed  (1906)  149  Fed.  408, 
79  C.  C.  A.  228. 

Right  under  contract  with  complain- 
ant to  use  words  infringing  its  trade- 
mark held  to  cease  when  defendant 
ceased  ordering  complainant's  product. 
ElHott  Varnish  Co.  v.  Sears,  Roebuck 
&  Co.  (D.  C.  1915)  221  Fed.  797. 

The  proprietor  of  a  medicine  known 
as  "Brewer's  Lung  Restorer,"  sold  the 
same  with  the  exclusive  right  to  manu- 
facture and  seU  it,  surrendered  his 
trade-mark  to  the  purchaser,  and  agreed 
*Hiever  to  use  or  permit  his  name  to  be 
naed  on  any  preparation  which  could  be 
reconuD  ended  or  sold  for  the  same  pur- 
poses.*'^    Held,    that    such    contract. 


though  in  partial  restraint  of  trade,  was 
not  unreasonable,  and,  being  for  a  suf- 
ficient consideration,  was  valid.  Brewer 
T.  Lamar  (1882)  69  Ga.  656,  47  Am. 
Rep.  766. 

Where  one  sold  his  present  and  fu- 
ture interest  in  a  patented  article  to 
plaintiffs,  authorized  the  use  of  his 
name  in  the  manufacture  and  sale  by 
them  of  such  article,  and  agreed  to 
refrain  from  the  manufacture  and  sale 
thereof,  or  the  use  of  his  name  in 
connection  therewith,  and  later*  sold  a 
very  similar  article  under  his  name,  this 
was  a  breach  of  the  contract  with  plain- 
tiffs which  would  be  enjoined.  Frazer 
V.  Frazer  Lubricator  Co.  (1887)  121  111. 
147,  13  N.  B.  639,  2  Am.  St.  Rep.  73. 

A  contract  giving  a  person  for  a  cer- 
tain time  the  right  to  use  a  brand  on 
the  whisky  manufactured  by  him  gives 
him  the  right  to  use  the  brand,  at  any 
time  after  the  expiration  of  the  period, 
on  whisky  which  was  manufactured 
Within  the  period  specified  in  the  con- 
tract. Mattingly  v.  Stone  (Ky.  1889)  12 
S.  W.  467. 

Where  A.  contracted  with  B.  to  carry 
passengers  from  the  station  to  B.'s 
hotel,  being  given  the  right  to  use  the 
name  "Revere  House"  on  his  carriages 
and  badges,  and  C,  who  formerly  had 
such  a  contract  with  B.,  refused  to  cease 
the  use  of  the  words  "Revere  House," 
A.,  by  his  agreement  with  B.,  had  an 
exclusive  right  to  use  the  words  "Re- 
vere House"  for  the  purpose  of  indi- 
cating that  he  had  the  patronage  of 
that  house  for  the  conveyance  of  pas- 
sengers. Marsh  v.  Billings  (1851)  61 
Mass.  (7  Cush.)  322,  54  Am.  Dec.  723. 

Injunction  held  the  proper  remedy  to 
prevent  the  further  use  of  a  trade-name 
by  defendants  after  the  contract  right 
to  use  same  bad  exirired,  where  it  ap- 
peared that  defendants'  further  use  was 
calculated  to  injure  plaintiffs'  property 
rights.  Munn  &  Co.  v.  Americana  Co. 
(N.  J.  Ch.  1913)  88  A.  330. 

One  who  contracted  with  a  hotel  pro- 
prietor to  use  the  hotel  name  on  coach- 
es used  in  conveying  passengers  to  and 
from  it,  and  on  uniforms  worn  by  the 
drivers  of  such  coaches,  in  consideration 
of  a  certain  sum,  acquired  the  exclusive 
right  to  use  such  name  in  that  manner. 
Stone  V.  Carlan  (N.  Y.  1850)  3  Code 
Rep.  67. 

A  contract  by  which  the  plaintiff,  hav- 
ing a  reputation  as  a  seedsman,  sold  to 
the  defendant  a  large  quantity  of  emp- 
ty bags  for  seeds,  with  the  plaintiff's 
label,  the  same  to  be  filled  by  the  pur- 
chaser with  seeds,  and  sold  in  a  certain 
county  named  in  the  contract,  and  not 
elsewhere,  is  void  as  against  public  pol- 
icy, and  will  not  be  enforced.  Bloss  v. 
Bloomer  (N.  Y.  1857)  23  Barb.  604. 

An  oil  known  as  "Pepper's  Signal  Oil" 
was  manufactured  by  a  firm  composed 
of  Pepper  and  the  defendant.  Plaintiff 
made  an  agreement  with  Mrs.  Pepper, 
after  the  dissolution  of  the  firm,  that 
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be  should  have  the  ezdasive  right  to 
the  use  of  the  name  for  five  years. 
Held,  that  such  agreement  did  not  en- 
title plaintiff  to  the  exclusive  use  of 
such  name  as  a  trade-mark  as  against 
the  defendant  where  it  appeared  that 
Mrs.  Pepper  did  not  succeed  to  any 
business  of  her  husband  or  acquire  any 
right  to  the  use  of  the  name.  Weston 
V.  Ketcham  (N.  Y.  1876)  51  How.  Prac 
455. 

Where  plaintiff  reserved  the  right  to 
use  the  name  of  a  monthly  journal,  and 
to  prohibit  its  use  if  defendant  failed  in 
his  performance,  on  a  breach  by  the  lat- 
ter plaintiff  is  entitled  to  injunctive  re- 
lief. New  York  Polyclinic  Medical 
School  &  HospiUl  v.  King  (18»9)  57 
N.  Y.  Supp.  796,  27  Misc.  Rep.  250. 

Where  a  hat  maker  sold  his  manu- 
facturing establishment  and  trade-mark 
to  a  corporation,  agreeing  not  to  use  his 
former  trade-mark,  injunction  would  be 
granted  to  restrain  use  of  trade-mark. 
Metzger  v.  Knox  (Sup.  1912)  136  N.  Y. 
Supp.  681,  77  Misc.  Rep.  271,  order  af- 
firmed (1912)  137  N.  Y.  Supp.  1129, 153 
App.  Div.  911. 

One  may  by  contract  deprive  himself 
of  the  use  of  his  own  name  in  a  given 
business.  Zagier  v.  Zagier  (1914)  83 
S.  B.  913,  167  N.  C.  616. 

The  manufacturer  of  a  certain  plow 
disposed  of  his  factory  and  rights. 
Subsequently  he  acquired  additional  pat- 
ents, and  began  the  manufacture  of  an 
improved  plow,  using  a  new  trade-mark. 
Held,  in  an  action  to  restrain  those 
manufacturing  under  the  first  patents 
from  using  the  new  trade-mark,^  that  the 
fact  that  the  patentee  may  have  violated 
an  agreement  by  embarking  in  the  man- 
ufacture of  an  improved  plow  gave  the 
owners  of  his  old  trade-mark  no  right 
to  use  his  new  trade-mark.  Burch  v. 
Toledo  Plow  Co.  (1898)  8  O.  0.  D.  201, 
15  Ohio  Oir.  Ct.  R.  483. 

Where  H.  sold  his  interest  in  "Hall's 
Vegetable  Sicilian  Hair  Restorer,"  and 
bound  himself  not  to  make  or  sell  the 
same,  impart  the  secret  thereof  or  rec- 
ipe to  any  one,  or  manufacture  any 
article  similar  thereto,  he  deprived  him- 
self of  the  right  to  make  and  sell  such 
medicine,  and  that  complainant  was  en- 
titled to  restrain  him  from  doing  so; 
but  defendant  might  make  and  sell  oth- 
er preparations  for  the  hair.  Gillis  v. 
Hall  (Pa.  1865)  2  Brewst.  342,  7  Phila. 

422. 

An  agreement  to  use  the  partnership 
trade-name  on  its  incorporation  held  to 
pass  the  right  therein  to  the  corpora- 
tion. Wright  Restaurant  Co.  v.  Seat- 
tie  Restaurant  Co.  (1912)  122  P.  348, 
67  Wash.  690. 

A  manufacturer  having  built  a  rep- 
utation, under  contract  with  W.,  the 
patentee,  for  W.*s  saw  swage,  so  ad- 
vertised, and  also  as  "New  W."  or  "Im- 
proved W."  swage,  W.  could  not  use 
his  name  in  a  similar  manner  in  selling 
another  saw  swage,  though  he  could  ad- 
vertise that  he  was  the  inventor,  and 
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that  he  sold  a  new  or  improved  swage. 
Phoenix  Mfg.  Co.  v.  White  (Wis.  1912) 
135  N.  W.  891. 

8.  Suooesslon    or    Inheritance.  —  The 

successor  to  the  business  and  good  will 
of  a  safe  and  lock  company,  with  the 
right  to  use  the  surname  of  the  found- 
er, while  entitled  to  protection  against 
the  use  of  any  name,  mark,  or  adver- 
tisement indicating  that  the  seller  is 
the  successor  of  the  original  company, 
or  that  its  goods  are  the  product  of 
that  company  or  its  successors,  cannot 
have  an  injunction  totally  restraining 
the  use  of  such  surname,  and  thus  in- 
terfering with  the  right  of  the  found- 
er's sons  to  continue  in  the  safe  busi- 
ness and  use  their  own  name  in  so  do- 
ing. Donnell  v.  Herring-Hall-Marvin 
Safe  Co.  (1908)  28  Sup.  Ct.  288,  206 
U.  S.  267,  52  L.  Ed.  481  (reversing  de- 
cree Hall  Safe  &  Lock  Co.  v.  Her- 
ring-HaU-Marvin  Safe  Co.  [1906]  143 
Fed.  231,  74  C.  C.  A.  361) ;  Herring- 
Hall-Marvin  Safe  Co.  V.  Hall's  Safe  Co. 
(1908)  28  Sup.  Ct  350,  208  U.  S.  554, 
52  L.  £}d.  616  (modifying  judgment 
Hall's  Safe  Co.  v.  Herring-Hall-Marvin 
Safe  Co.  [1906]  146  Fed.  37,  76  C.  0. 
A.  495,  14  L.  R.  A.  [N.  S.]  1182). 

One  Le  Page,  having  originated  and 
sold  an  article  styled  "Le  Page's  Glue," 
organized  a  corporation  to  which  he 
transferred  the  assets  and  good  will  of 
the  business.  He  subsequently  made  in- 
dividually a  similar  article,  patented  as 
an  improvement,  which  he  sold  as  "glue 
made  by  Le  Page,"  and  thereafter  form- 
ed a  new  corporation,  which  sold  the 
article  as  glue  made  by  Le  Page.  Held, 
that  the  Le  Page  Company,  by  accept- 
ing the  assignment  of  the  patent,  and 
allowing  Le  Page  to  manage  and  con- 
trol its  business,  was  proceeding  under 
his  authority  and  as  his  successor,  and 
could  have  no  greater  rights  to  the  use 
of  the  name  "Le  Page,"  as  against  the 
original  corporation,  than  Le  Page  him- 
self. The  Le  Page  Co.  v.  Russia  Ce- 
ment Co.  (1892)  51  Fed.  941,  2  0.  C. 
A.  555,  17  L.  R.  A,  354. 

A  trade-mark  used  for  many  years 
solely  in  connection  with  paint  made  at 
a  fixed  place,  and  from  ore  dug  from  a 
certain  mine,  becomes  localized  and 
identified  with  the  mine  and  place  of 
manufacture  so  as  to  pass  to  the  pur- 
chaser of  the  factory,  mine,  and  busi- 
ness, as  incidental  tiiereto.  Prince's 
Metallic  Paint  Co.  v.  Prince  Manuf g 
Co.  (1893)  57  Fed.  938,  6  0.  C.  A.  647, 
affirming  decree  (C.  C.  1892)  53  Fed. 
493. 

The  fact  that  defendant  was  succes- 
sor to  a  wholesale  firm  doing  a  shoe 
business  under  the  name  of  "Nolan 
Bros."  will  not  entitie  him  to  the  use 
of  such  name  in  the  retail  shoe  business 
as  successor  to  such  firm,  as  the  latter 
is  a  distinct  and  different  business. 
Nolan  Bros.  Shoe  Co.  v.  Nolan  (1900) 
63  P.  480, 131  Cal.  271,  53  L.  R.  A.  384, 
82  Am.  St  Rep.  346. 

Complaint  alleged   that  the  plaintiff 
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racceeded  to  her  husband's  business 
and  to  the  use  of  his  name  with  his  con- 
sent and  agreement.  Held,  this  was 
sufficient  as  against  defendant,  who  had 
no  legal  right  thereto  from  the  husband, 
to  enable  the  plaintdif  to  maintain  the 
suit.  McCardel  ▼.  Peck  (N.  Y.  1864) 
28  How.  Prac.  120. 

Where  plaintiff  built  a  public  building 
and  christened  it  ''Booth's  Theater," 
and  mortgaged  and  leased  the  premises 
onder  the  name  he  had  given  them,  his 
grantees  and  their  successors  had  the 
right  to  call  the  building  ''Booth's  The- 
ater." Booth  V.  Jarrett  (N.  T.  1876) 
52  How.  Prac.  169. 

Under  Laws  N.  Y.  1880,  c.  561,  the 
successors  of  one  dead,  who  for  five 
years  carried  on  business  in  his  sole 
name,  may  use  his  name  as  theirs  in 
continuing  his  business,  with  the  addi- 
tion of  "&  Co.,"  and  with  the  permis- 
sion of  his  legal  representatlyes.  Am- 
staedt  y.  Blumenfeld  (N.  Y.  1886)  18 
Daly,  354. 

Plaintiffs  succeeded  to  a  trade-mark 
long  owned  in  the  family,  and  arranged 
that  each  should  use  it  by  placing  their 
individual  names  thereon,  in  place  of 
their  grandfather'a.  Held,  an  injunc- 
tion to  restrain  the  use  of  it  by  a  stran- 
ger would  be  sustained.  Appeal  of 
Pratt  (1888)  117  Pa.  401, 11  Atl.  878,  2 
Am.  St  Rep.  676. 

Plaintiffs,  A.,  G.  &  Co.,  being  the  suc- 
cessors of  Stillman  &  Co.,  continued  to 
use  "Stillman  &  Co."  as  a  trade-mark; 
Latimer,  Stillman  &  Co.,  the  lessees  of 
a  miU  formerly  used  by  Stillman  &  Co., 
used  "Stillman  Mills"  as  a  trade-mark; 
and  it  appearing  that  no  deception  could 
be  charged  on  either  complainants  or 
respondents,  and  that  no  person  of  the 
old  firm  of  Stillman  &  Co.  was  a  mem- 
ber of  the  firm  of  A.,  C.  &  Co.,  injunc- 


tion could  not  be  granted.  Carmichel 
V.  Latimer  (1876)  11  R.  L  395,  23  Am. 
Rep.  481. 

9.  Estoppels-Partnership  letters  to 
purchasers  *  of  part  of  its  business, 
showing  assent  to  the  use  of  trade- 
marks previously  conveyed  by  one  part- 
ner, estops  surviving  partner  to  deny 
his  power  to  convey  the  same.  Johnson 
V.  Schenck  (C.  C.  1877)  Fed.  Cas.  No. 
7,412. 

10.  Evldence^-The  assignment  of  a 
trade-mark  to  complainant  is  not  estab- 
lished by  testimony  that  witness  had 
been  connected  with  the  business  of 
complainant  and  its  "predecessor"  for 
over  20  years.  P.  Lorillard  Co.  y. 
Peper  (C.  C.  1895)  65  Fed.  697. 

Parol  evidence  of  an  officer  of  a  cor- 
poration that  the  transfer  to  it  of  a 
business  included  the  right  to  use  the 
name  "Scientific  American,"  held  suffi- 
cient, where  the  evidence  was  not  ob- 
jected to,  and  defendants  did  not  insist 
on  the  production  of  the  written  trans- 
fers. Munn  &  Co.  v.  Americana  Co. 
(N.  J.  Ch.  1913)  88  A.  330. 

In  an  action  to  restrain  use  of  a 
trade-mark,  the  uncontradicted  testi- 
mony of  a  stockholder  that  plaintiff 
company  now  owns  the  trade-mark  is 
sufficient  to  enable  the  jury  to  pass 
upon  the  question  of  ownership.  Black - 
well's  Durham  Tobacco  Co.  v.  McElwee 
(1888)  100  N.  C.  150,  5  S.  E.  907. 

An  intention  to  entirely  divest  oneself 
of  the  right  to  use  his  own  name  in  his 
business  and  transfer  it  to  another  will 
not  be  presumed,  but  must  be  fairly 
shown.  F.  T.  Blanchard  Co.  v.  Simon 
(1905)  51  S.  E.  222,  104  Va.  209. 

11.  I njunotlon.— Procedure  in  injunc- 
tion cases,  see  notes  under  §  9504,  post 


§  9496.  (Act  Feb.  20,  1905,  c.  592,  §  11.)  Certificates  of  registra- 
tion and  record  thereof;  copies  of  records,  books,  etc.,  and  of 
certificates  of  registration,  as  evidence. 

Certificates  of  registration  of  trade-marks  shall  be  issued  in  the 
name  of  the  United  States  of  America,  under  the  seal  of  the  Patent 
Office,  and  shall  be  signed  by  the  Commissioner  of  Patents,  and  a 
record  thereof,  together  with  printed  copies  of  the  drawing  and  state- 
ment of  the  applicant,  shall  be  kept  in  books  for  that  purpose.  The 
certificate  shall  state  the  date  on  which  the  application  for  registra- 
tion was  received  in  the  Patent  Office.  Certificates  of  registration  of 
trade-marks  may  be  issued  to  the  assignee  of  the  applicant,  but  the 
assignment  must  first  be  entered  of  record  in  the  Patent  Office. 

Written  or  printed  copies  of  any  records,  books,  papers,  or  drawings 
relating  to  trade-marks  belonging  to  the  Patent  Office,  and  of  certifi- 
cates of  registration,  authenticated  by  the  seal  of  the  Patent  Office  and 
certified  by  the  Commissioner  thereof,  shall  be  evidence  in  all  cases 
wherein  the  originals  could  be  evidence ;  and  any  person  making  appli- 
cation therefor  and  paying  the  fee  required  by  law  shall  have  certified 
copies  thereof.    (33  Stat.  727.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Fees  for  copies  of  certificates  of  registration  and  other  papers,  and  for  re- 
cording transfers  and  other  papers,  were  prescribed  by  section  14  of  this  act, 
post,  {  9499. 

The  printing  and  distribution  of  copies  of  certificates  of  trade-marks  and  la- 
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bels  re^stered  were  provided  for  by  the  Printing  and  Binding  Act  of  Jan.  12, 
1895,  c  23,  I  78,  par.  71,  ante,  §  7093(2). 

Notes  of  Decisions 


Certificate  of  reolstratlon.— The  cer- 
tificate of  the  registration  of  a  trade- 
mark need  not  include  a  certified  copy 
of  the  declaration  filed  with  the  trade- 
mark. Walker  v,  Reid  (C.  C.  1877) 
Fed.  Cas.  No.  17,084. 

Effect  of  certificate.— The  certificate 
of  registry  issued  under  Act  July  8, 
1870,  is  not  conclusive  of  the  claimant's 
right  to  appropriate  the  device.  Moor- 
man V.  Hoge  (C.  C.  1871)  Fed.  Cas. 
No.  9,783. 

Certificate  as  evIdenoe^-The  provi- 
sions of  the  Phillip  pine  Commission 
making  Spanish  certificate  of  registra- 
tion of  a  trade-mark  conclusive  evi- 
dence of  title,  are  subject  to  the  sec- 
tion, prohibiting  actions  founded  on  in- 


fringement of  trade-mark  when  the 
complaining  party  has  been  guilty  of 
imposing  on  the  public.  Ubeda  v.  Zial- 
cita  (1913)  33  Sup.  Ct  165,  226  U.  S. 
462,  57  L.  Ed.  296. 

Certificate  of  registration  of  a  trade- 
mark is  sufficient  prima  facie  evidence 
to  indicate  a  compliance  with  all  the 
regulations  enacted  therefor,  and  the 
burden  of  showing  noncompliance  is  on 
the  person  who  asserts  it.  Hughes  v. 
Alfred  H.  Smith  Co.  (1913)  209  Fed. 
37,  126  C.  C.  A.  179,  affirming  decree 
(D.  C.  1913)  205  Fed.  302. 

The  certificate  of  the  commissioner  of 
patents  as  to  the  registration  of  a 
trade-mark  held  admissible  in  evidence, 
and  prima  facie  evidence  of  proper  reg- 
istration. U.  S.  V.  Steffens  (D.  0. 
1877)  Fed.  Cas.  No.  16384. 


§  9497.  (Act  Feb.  20,  1905,  c.  592,  §  12.)  Duration  of  certificate 
of  registration,  and  renewal  thereof. 
A  certificate  of  registration  shall  remain  in  force  for  twenty  years, 
except  that  in  the  case  of  trade-marks  previously  registered  in  a 
foreign  country  such  certificates  shall  cease  to  be  in  force  on  the 
day  on  which  the  trade-mark  ceases  to  be  protected  in  such  foreign 
country,  and  shall  in  no  case  remain  in  force  more  than  twenty  years, 
unless  renewed.  Certificates  of  registration  may  be,  from  time  to 
time  renewed  for  like  periods  on  payment  of  the  renewal  fees  required 
by  this  Act,  upon  request  by  the  registrant,  his  legal  representatives, 
or  transferees  of  record  in  the  Patent  Office,  and  such  request  may  be 
made  at  any  time  not  more  than  six  months  prior  to  the  expiration  of 
the  period  for  which  the  certificates  of  registration  were  issued  or 
renewed.  Certificates  of  registration  in  force  at  the  date  at  which  this 
Act  takes  effect  shall  remain  in  force  for  the  period  for  which  they 
were  issued,  but  shall  be  renewable  on  the  same  conditions  and  for  the 
same  periods  as  certificates  issued  under  the  provisions  of  this  Act, 
and  when  so  renewed  shall  have  the  same  force  and  effect  as  certificates 
issued  under  this  Act    (33  Stat.  727.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Certificates  of  registration  issued  under  previous  acts  were  excepted  from 
the  operation  of  the  repeal  of  all  acts  and  portions  thereof  inconsistent  with ' 
this  act,  by  section  30  of  this  act,  post,  S  9516. 

Notes  of  Deeiaioiui 


Renewal.— A  request  for  renewal  of  a 
certificate  of  registration  of  a  trade- 
mark is  not  to  be  treated  as  an  orig- 
inal application,  or  governed  by  the' 
same  procedure,  aa  the  procedure  is 
prescribed  by  this  section.  Ewing  v. 
Standard  Oil  Co.  (1914)  42  App.  D.  0. 
321. 


Renewal  of  a  certificate  of  registra- 
tion under  the  provisions  of  this  section 
in  no  sense  confers  new  rights,  but  is 
a  correction  of  the  records  to  the  date 
of  renewal  by  the  registrant  or  owner 
of  the  mark,  asserting  his  continual  use 
of  it,  and  therefore  title  in  it.    Id. 


§  9498.  (Act  Feb.  20,  1905,  c.  592,  §  13.)  Cancellation  of  regis- 
tration; proceedings  therefor. 
Whenever  any  person  shall  deem  himself  injured  by  the  registra- 
tion of  a  trade-mark  in  the  Patent  Office  he  may  at  any  time  apply 
to  the  Commissioner  of  Patents  to  cancel  the  registration  thereof.  The 
Commissioner  shall  refer  such  application  to  the  examiner  in  charge 
of  interferences,  who  is  empowered  to  hear  and  determine  this  ques- 
tion and  who  shall  give  notice  thereof  to  the  registrant.  If  it  appear 
after  a  hearing  before  the  examiner  that  the  registrant  was  not  en- 

(10742) 


Ch.2) 


TRADB-MARK8 


§  9498 


titled  to  the  use  of  the  mark  at  the  date  of  his  application  for  regis- 
tration thereof,  or  that  the  mark  is  not  used  by  the  registrant,  .or 
has  been  abandoned,  and  the  examiner  shall  so  decide,  the  Com- 
sioner  shall  cancel  the  registration.  Appeal  may  be  taken  to  the  Com- 
missioner in  person  from  the  decision  of  examiner  of  interferences. 
(33  Stat.  728.) 

See  notes  to  section  1  of  this  act,  ante,  {  9485. 

Cancellation  of  the  certificate  of  registration,  in  a  suit  in  equity  involving 
interfering  registered  trade-marks,  was  authorized  by  section  22  of  this  act, 
post,  §9507. 

Notes  of  Decisions 


ConstrictloM  of  aot.— Although  the 
owner  of  a  trade-mark  has  lost  his 
right  to  oppose  registration  thereof  by 
another,  he  may  still  protect  his  rights 
by  proceeding  for  cancellation  under 
this  section.  Martin  y.  Martin  &  Bowne 
Co.  (1906)  27  App.  D.  C.  59,  7  Ann. 
Gas.  47. 

The  provisions  of  this  section  permit- 
ting the  registration  of  a  trade-mark  to 
be  challenged  by  a  proceeding  for  can- 
cellation, apply  to  registrations  allow- 
ed under  previous  acts.  Stamatopoulos 
V.  Stephano  Bros.   (1914)  41  App.  D. 

C.  590. 

GroHRds  for  oanoellatlonw-^he  Com- 
missioner of  Patents  under  this  section 
has  the  authority,  on  petition  of  one 
claiming  to  be  injured  by  registration 
of  a  trade-mark,  to  cancel  its  registra- 
tion, although  it  was  registered  on 
the  ground  that  the  registrant  had  been 
the  exclusive  user  of  the  mark  for  10 
years  prior  to  the  passage  of  the  act, 
if  it  appears  that  such  was  not  the  fact. 
Mdlhenny  y.  New  Iberia  Extract  of 
Tabasco  Pepper  Co.  (1910)  34  App.  D. 
O.  430. 

A  trade- mark  for  flour,  under  the  10- 
year  clause  of  the  trade-mark  act,  is 
properly  canceled  upon  the  application 
of  a  party  who  shows  that  during  that 
period  he  asserted  title  to  the  mark 
and  caused  stencils  to  be  made  of  it, 
with  which  flour  was  branded  that  was 
supplied  to  and  sold  by  him.  Duluth 
Superior  Milling  Co.  y.  Koper  (1911) 
37  App.  D.  C.  115. 

An  applicant  will  not  be  permitted  to 
urge  as  fraudulent  and  improper  the 
same  trade-mark  use  on  which  he 
founds  his  daim  to  cancellation. 
Deitsch  Bros.  v.  Loonen  (1912)  39  App. 

D.  O.  114. 

Where  a  flour  dealer,  selling  flour  un- 
der contract  with  the  manufacturer, 
used  a  mark,  registered  as  a  trade- 
mark by  the  manufacturer  and  used  by 
him  on  flour  sold  to  other  dealers  with- 
in 10  years  of  the  time  that  the  deal- 
er registered  the  mark  under  the  10- 
year  clause  of  the  Trade-Mark  Act,  the 
Commissioner  properly  canceled  the 
registration  to  the  dealer,  on  the  ground 
that  the  dealer  had  not  exclusively 
used  the  mark  for  the  10  years  prior 
to  his  registration.  Van  Alstyne  & 
Co.  y.  Boutwell  Milling  &  Grain  Co. 
(1915)  43  App.  D.  C.  530. 

Persons  eRtltM  to  oanoellatioiii^A 
company    which    advertises    and    sells 


steel  which  is  the  product  of  an  elec- 
trical furnace,  as  "electro'*  steel,  and 
receives  orders  from  customers  for 
steel  of  that  kind  under  that  name,  has 
a  sufficient  interest  in  the  word  to  en- 
title it  to  apply  for  the  cancellation  of 
the  registration  of  the  word  as  a  trade- 
mark by  a  rival  company.  Electro  Steel 
Co.  V.  Lindenberg  Steel  Co.  (1915)  43 
App.  D.  C.  270. 

Estop  pell/— One  who,  after  his  appli- 
cation for  a  technical  trade-mark  had 
been  twice  refused,  canceled  his  appli- 
cation, and  filed  an  amended  application 
based  upon  the  ten-year  clause,  is  es- 
topped, in  a  subsequent  proceeding  to 
cancel  the  registration  of  a  rival's  mark, 
from  treating  his  own  registration  as 
that  of  a  technical  mark.  Joseph  Lay 
Co.  v.  Indianapolis  Brush  &  Broom 
Mfg.  Co.  (1913)  40  App.  D.  C.  36. 

Pleading^-An  av.erment  in  a  petition 
for  cancellation  of  the  word  "Tobasco" 
that  the  petitioner  had  used  the  word 
as  a  trade-mark,  is  not  sufficient,  be- 
cause, unless  the  word  had  been  used 
in  the  same  business  as  that  in  which 
it  had  been  used  by  the  petitioner,  no 
injury  would  have  restilted  to  him  and 
no  right  to  file  a  petition  for  cancella- 
tion would  have  followed;  and  an  ad- 
ditional averment  in  such  a  petition 
that  the  registration  of  the  word  by 
the  respondent  has  been  "much  to  the 
prejudice,  damage,  and  loss  of  your  pe- 
titioner" is  also  insufficient,  when  not 
supported  by  a  statement  of  the  fasts. 
B.  McBhenny's  Son  v.  New  Iberia  Ex- 
tract of  Tobasco  Pepper  Co.  (1908)  30 
App.  D.  C.  337. 

Affidavits  not  referred  to  in  a  peti- 
tion for  the  cancellation  of  a  regis- 
tered trade-mark,  and  filed  after  the 
filing  of  the  petition,  form  no  part 
thereof.     Id. 

The  right  to  file  a  petition  for  the 
cancellation  of  a  registered  trade-mark 
is  dependent  upon  a  showing  of  inter- 
est; and  his  petition  must  contain  a 
statement  of  fact  on  this  jurisdictional 
question  sufficiently  full  to  show  af- 
firmatively that  he  has  been  injured  by 
the  registry  of  the  mark  he  seeks  to 
have  canceled.    Id. 

Review.— If,  on  an  appeal  from  a  de- 
cision canceling  a  registered  trade- 
mark, it  appears  that  the  application 
was  sufficient  in  form  to  warrant  reg- 
istration either  as  a  technical  trade- 
mark or  under  the  10  years'  clause  of 
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^  thfii  section,*  and  there  waer  no  express  tied  to  registration  on  either  ground. 

*findipg  by  the  Commissioner  on  the  sub-  McBhenny   v.   New  Iberia  Extract   of 

',  5eet  the  appellant  will  be  entitled  to  Tabasco  Pepper  Co.  (1910)  34  App.  D, 

prevail  if  he  can  show  that  he  is  enti-  C.  430. 

§  9499.  (Act  Feb.  20,  1905,  c.  592,  §  14.)     Fees, 

The  following  shall  be  the  rates  for  trade-mark  fees : 

On  filing  each  original  application  for  registration  of  a  trade-mark, 
ten  dollars :  Provided,  That  an  application  for  registration  of  a  trade- 
mark pending  at  the  date  of  the  passage  of  this  Act,  and  on  which 
certificate  of  registration  shall  not  have  issued  at  such  date,  may,  at 
the  option  of  the  applicant,  be  proceeded  with  and  registered  under 
the  provisions  of  this  Act  without  the  payment  of  further  fee. 

On  filing  each  application  for  renewal  of  the  regfistration  of  a  trade- 
mark, ten  dollars. 

On  fihng  notice  of  opposition  to  the  registration  of  a  trade-mark, 
ten  dollars. 

On  an  appeal  from  the  examiner  in  charge  of  trade-marks  to  the 
Commissioner  of  Patents,  fifteen  dollars. 

On  an  appeal  from  the  decision  of  the  examiner  in  charge  of  inter- 
ferences, awarding  ownership  of  a  trade-mark  or  canceling  the  regis- 
tration of  a  trade-mark,  to  the  Commissioner  of  Patents,  fifteen  dol- 
lars. 

For  certified  and  uncertified  copies  of  certificates  of  registration  and 
other  papers,  and  for  recording  transfers  and  other  papers,  the  same 
fees  as  required  by  law  for  such  copies  of  patents  and  for  recording 
assignments  and  other  papers  relating  to  patents.    (33  Stat.  728.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Fees  for  copies  of  patents,  and  for  recording  assignments  and  other  papers 
relating  to  patents,  mentioned  in  this  section,  were  prescribed  by  R.  S.  §  4934, 
ante,  |  9482. 

§  9500.  (Act  Feb.  20,  1905,  c.  592,  §  15.)  AppUcation  of  R.  S.  §§ 
4935,  4936,  to  trade-mark  fees. 
Sections  forty-nine  hundred  and  thirty-five  and  forty-nine  hundred 
and  thirty-six  of  the  Revised  Statutes,  relating  to  the  payment  of  pat- 
ent fees  and  to  the  repayment  of  fees  paid  by  mistake,  are  hereby  made 
applicable  to  trade-mark  fees.    (33  Stat.  728.) 

See  notes  to  section  1  of  this  act,  ante,  {  9485. 

R.  S.  §S  4935,  4936,  mentioned  in  this  section,  are  set  forth  ante,  §| 
9483,  9484. 

§  9501.  (Act  Feb.  20,  1905,  c.  592,  §  16.)  Registration  prima  facie 
evidence  of  ownership;  infringement,  and  recovery  of  damages 
therefor;  treble  damages. 
The  registration  of  a  trade-mark  under  the  provisions  of  this  Act 
shall  be  prima  facie  evidence  of  ownership.  Any  person  who  shall, 
without  the  consent  of  the  owner  thereof,  reproduce,  counterfeit,  copy, 
or  colorably  imitate  any  such  trade-mark  and  affix  the  same  to 
merchandise  of  substantially  the  same  descriptive  properties  as  those 
set  forth  in  the  registration,  or  to  labels,  signs,  prints,  packages,  wrap- 
pers, or  receptacles  intended  to  be  used  upon  or  in  connection  with 
the  sale  of  merchandise  of  substantially  the  same  descriptive  prop- 
erties as  those  set  forth  in  such  registration,  and  shall  use,  or  shall 
have  used,  such  reproduction,  counterfeit,  copy,  or  colorable  imita- 
tion in  commerce  among  the  several  States,  or  with  a  foreign  na- 
tion, or  with  the  Indian  tribes,  shall  be  liable  to  an  action  for  damages 
therefor  at  the  suit  of  the  owner  thereof;  and  whenever  in  any  such 
action  a  verdict  is  rendered  for  the  plaintiff,  the  court  may  enter  judg- 
ment therein  for  any  sum  above  the  amount  found  by  the  verdict  as 
the  actual  damages,  according  to  the  circumstances  of  the  case,  not 
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exceeding  three  times  the  amount  of  such  verdict,  together  with  the 
costs.    (33  Stat.  728.) 

See  notes  to  section  1  of  this  act,  ante,  {  9485. 

Damages,  in  addition  to  the  profits  to  be  accounted  for,  are  recoverable  up- 
on a  decree  for  wrongful  use  of  a  trade-mark  in  a  suit  for  an  injunction,  and 
the  court  has  the  same  power  to  increase  such  damages  as  is  given  by  this  flec- 
tion in  actions  at  law,  by  section  19  of  this  act,  post,  §  9504. 

Damages  are  not  recoverable  in  a  suit  for  infringement  by  a  party  failing  to 
give  the  notice  of  registration  prescribed  by  section  28  of  this  act,  post,  § 
9514,  except  on  proof  that  defendant  was  notified  of  infringement  and  contin- 
ued the  same  after  such  notice,  by  a  furtiier  provision  of  said  section  28. 

Notes  of  Deeisions 


I.  Registration    ae    evidence 
L  Bffeet  of  reglBtration. 

II.  Infringement 

(A)  In  general 

1  Dependent  on  validity  of  trade-in«vk* 

t.  Unfair   competlUon. 

4.  Nature   of  Infringement. 
6w  Nature  of  property. 

&   Right  to  protection  in  genersL 
T.   Injuries   from  infringement. 

(B)  What  constUuiee  infringement 

5.  In  general. 

9.  Nature  of  tlie  injury. 

10.  Printing  and  selling   infringing  labels. 

IL  Knowledge   or   intent. 

12.  Imitation— In  general. 

13.    Marks,  devices,  or  symbols. 

14.   Names  in  general. 

1*.    Arbitrary,    fictitious,    or    fanciful 

names. 

16.   Names  of  persons,  firms,  or  cor- 
porations. 

17.   Packages,    bottles,    wrappers,    or 

labels. 

18.  Use  of  trade-mark  or   trade-name   for 

different  goods. 

19.  Deception  of  public. 

V^.    Right  to  use  same  name. 

21.   Names  of  persons,  firms,  or  cor- 
porations. 

(C)  Prooedwre 

22.  Jurisdiction. 
2S.    Parties. 

24.  Injunction. 

S.    Evidence— Registration  as   evidence. 

25.   Presumptions  and  burden  of  proof. 

27.    Admissibility. 

28.   Weight  and  sufliclency. 

29.  Trial. 

JO.    Damages  and  profits. 

I.  REGISTRATION    AS    EVIDENCE 

i.  Effect  of  reglstration^^The  regis- 
try of  a  trade-mark  under  this  section 
may  be  evidence  in  a  suit  to  restrain 
infringement  of  a  common-lav^  trade- 
mark used  for  the  same  article  in  do- 
mestic commerce,  to  show  what  com- 
plainant really  claimed.  GEtichter  y. 
Reynolds  (1883)  59  Fed.  577,  8  G.  0. 
A.  220,  affirming  decree  Hichter  v.  An- 
chor Remedy  Co.  (O.  C.  1892)  52  Fed. 
455;  Kohler  Mfg.  Go.  v.  Beshore  (0. 
C.  1892)  53  Fed.  262. 

The  prima  facie  evidence  of  title 
which  the  registry  of  the  trade-mark 
gave  to  the  complainant  was  overthrown 
by  the  proof  of  the  appropriation  of 
the  name  by  defendant  in  1884.  Brew- 
er Y.  Boulton  (1893)    58  Fed.  888,  7 


G.  G.  A.  567,  affirming  decree  (G.  G. 
1892)  53  Fed.  389. 

Registration  under  this  section  as 
formerly  enacted  is  prima  facie  evi- 
dence of  ownership  of  the  alleged  trade- 
mark, and  therefore  of  its  validity. 
Dadirrian  v.  Tacubian  (1900)  98  Fed. 
872.  873,  39  G.  G.  A.  321. 

Under  this  section  as  formerly  en- 
acted registration  of  a  trade-mark  is 
only  prima  facie  evidence  of  owner- 
ship, and  is  not  conclusive  or  binding  on 
the  courts  as  to  the  right  of  a  party  to 
its  exclusive  use.  Hennessy  v.  Braun- 
schweiger  &  Go.  (G.  G.  1898)  89  Fed. 
664;  Glen  Gove  Mfg.  Go.  v.  Ludeling 
(G.  G.  1885)  22  Fed.  823. 

Registration  of  a  trade-mark  consist- 
ing of  a  colored  thread  twisted  in  one  of 
the  strands  of  the  rope,  had  no  legal  ef- 
fect except  to  indicate  that  such  man- 
ufacturer claimed  the  trade- mark  set 
forth  in  its  application'  at  the  time  of 
the  registration.  Dodge  Mfg.  Go.  v. 
Sewall  &  Day  Gordage  Go.  (G.  G.  1898) 
142  Fed.  288. 

The  registration  of  a  trade-mark  in 
the  patent  office  does  not  affect  those 
not  engaged  in  commerce  vnth  foreign 
nations  or  Indian  tribes  with  notice 
thereof.  Brennan  v.  Emery-Bird  Thay- 
er Dry-Goods  Go.  (C.  G.  1900)  99  Fed. 
971. 

This  act  is  practically  a  recording  or 
registration  statute,  and  is  by  its  term 
a  prima  facie  evidence  of  its  rights, 
and  the  fact  of  registration  pursuant 
to  its  provisions  is  at  best  prima  facie 
evidence  of  such  right  A.  Leschen  & 
Sons  Rope  Go.  v.  Broderick  &  Bascom 
Rope  Go.  (G.  G.  1903)  123  Fed.  149, 
150. 

The  registration  of  a  trade-mark  con- 
fers no  right  or  title  thereto  on  the 
registrant,  and  is  at  best  only  prima 
fade'  evidence  of  his  right,  which  is 
not  sufficient  to  warrant  a  court  in 
granting  a  preliminary  injunction  against 
its  infringement.     Id. 

Registration  is  only  prima  facie  proof 
under  the  statute  in  any  case,  and  it  is 
consistent  with  the  general  import  of 
the  statute  for  Gongress  to  establish 
what  should  be  prima  facie  proof  of 
secondary  meaning.  American  Lead 
Pencil  Go.  v.  L.  Gottlieb  &  Sons  (G.  G. 
1910)  181  Fed.  178. 

Admission  to  registration  under  the 
act  of  March  3,  1881,  is  merely  an  ad- 
mission by  the  government  that  the  ap- 
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plicant  is  the  owner  of  a  yalid  trade- 
mark, and  the  certificate  granted  is  only 
prima  facie  evidence  of  that  fact,  and 
does  not  conclude  a  third  party.  U.  S. 
V.  Braun  (D.  0.  1889)  39  Fed.  775. 

Registration  of  trade-mark  held  to 
show  prima  facie  that  the  device  is  the 
subject  of  exclusive  appropriation, 
though  this  section  does  not  so  provide. 
Planten  v.  Gedney  (D.  O.  1915)  221 
Fed.  281,  decree  reversed  (1915)  224 
Fed.  382,  140  O.  C.  A.  68. 

That  a  word  was  registered  as  a 
trade-mark  is  evidence  that  it  had  not 
such  a  descriptive  meaning  as  to  pre- 
vent its  use  as  a  trade-mark.  Hygeia 
Distilled  Water  Co.  v.  Hygeia  Ice  Co. 
(1898)  40  A.  534,  70  Conn.  516. 

II.  INFRINGEMENT 

(A)  In  general 

2.  DepeDdent  on  validity  of  trade- 
mark.—See  notes  under  §  9490,  ante. 

3.  Unfair  competition^— See  notes  un- 
der I  9508,  post 

4k  Nature  of  Infringements— The  rem- 
edies afforded  by  the  provisions  of  this 
section  as  formerly  enacted  are  only 
available  when  the  infringement  of  such 
trade-mark  consists  in  the  use  of  a 
counterfeit  or  imitation  on  goods  in- 
tended for  such  commerce.  Warner  v. 
Searle  &  Hereth  Co.  (1903)  24  Sup. 
Ct.  79.  81, 191  U.  S.  195,  48  L.  Ed.  145, 
affirming  decree  Searle  &  Hereth  Co. 
V.  Warner  (1902)  112  Fed.  674,  50  O. 
C.  A.  321. 

The  entire  substantive  law  of  trade- 
marks, excepting  statutory  provisions 
and  their  construction,  is  a  branch  of 
the  broader  law  of  unfair  competition; 
the  ultimate  offense  in  infringement 
suits  being  that  defendant  has  passed 
off  his  goods  as  and  for  those  of  com- 
plainant G.  &  C.  Merriam  Co.  v.  Saal- 
field  (1912)  198  Fed.  369,  117  C.  C.  A. 
245,  extending  opinion  on  rehearing 
(1911)  190  Fed.  927,  111  C.  C.  A.  517. 

In  cases  of  infringed  trade-marks, 
.  equity  gives  relief  on  the  ground  that 
one  man  is  not  allowed  to  offer  his 
goods  for  sale,  representing  them  to  be 
the  manufacture  of  another  trader  in 
the  same  commodity.  Job  Printers* 
Union  of  Chicago  v.  Kinsley  (1903)  107 
HI.  App.  654. 

Actions  to  restrain  the  infringement 
of  trade-marks  are  based  on  the  doc- 
trine that  the  law  will  not  allow  one 
person  to  sell  his  goods  as  and  for  the 
goods  of  another,  and  thereby  prevent 
'not  alone  fraud  on  private  rights,  but 
as  well  on  the  public.  Avenarius  v. 
Komely  (1909)  121  N.  W.  336, 139  Wis. 
247. 

5.  Nature  of  property.— Where  a  word 
or  symbol  has  been  duly  appropriated  as 
a  traxie-mark,  it  becomes  property, 
which  a  competitor  has  no  right  to  use, 
either  alone  or  in  connection  with  mat- 
ter to  which  its  owner  lays  no  claim, 
without  such  owner's  consent  Enoch 
Morgan's    Sons    Co.    v.    Ward    (1907) 

(10746) 


152  Fed.  690,  81  0.  C.  A.  616, 12  I*.  B, 
A.  (N.  S.)  729. 

The  right  to  the  exclusive  use  of  a 
trade-mark  is  a  property  right,  for  an 
infringement  of  which  damages  may  be 
recovered  in  an  action  at  law,  and  to 
prevent  the  continued  violation  of  which 
an  injunction  may  be  resorted  to. 
Handy  v.  Commander  (1897)  22  So. 
230,  49  La.  Ann.  1119. 

In  an  action  for  infringement  plain- 
tiff could  not  establish  title  through  a 
purchase  at  an  executor's  sale  eo  nom- 
ine of  the  trade-mark  involved,  as  a 
trade -mark  cannot  be  levied  on  and 
sold  under  execution,  as  a  species  of 
tangible  property,  apart  from  the  ar- 
ticle it  has  served  to  identify,  unless 
under  authority  of  statute.  Prince  Mfg. 
Co.  V.  Prince's  Metallic  Paint  Co. 
(1890)  20  N.  Y.  Supp.  462. 

In  an  action  for  infringement,  plain- 
tiff might  show  title  by  proving  the  pur- 
chase by  him  under  a  levy  and  sale  of 
the  property,  franchises,  and  rights  of  a 
corporation  formerly  owning  the  trade- 
mark, at  a  time  when  the  trade-mark 
was  all  that  was  left  of  the  property  of 
the  corporation,  as  it  was  a  species  of 
property  which  the  statute  made  vendi- 
ble. Prince  Mfg.  Co.  v.  Prince's  Metal- 
Uc  Paint  Co.  (1891)  60  Hun,  583,  15 
N.  Y.  Supp.  249. 

6.  Right  to   proteotlon  In   generals— 

One  who,  by  10  years'  actual  and  ex- 
clusive use,  is  entitled  to  register  as  a 
trade -mark  a  mark  not  subject  to  ap- 
propriation by  the  common-law  trade- 
mark, becomes  on  registration  the  own- 
er of  the  trade-mark  entitled  to  the 
protection  given  by  the  provisions  of 
this  section,  and  of  section  9504,  post 
Thaddeus  Davids  Co.  v.  Davids  (1914) 
34  Sup.  Ct  648,  233  U.  S.  461,  58  L. 
Ed.  1046,  reversing  decree  (1912)  192 
Fed.  915,  114  C.  C.  A.  355. 

The  right  of  the  owner  of  a  trade- 
mark to  be  protected  in  the  exclusive 
use  thereof  is  not  dependent  on  the  fed- 
eral statute  authorizing  registration. 
Ohio  Baking  Co.  v.  National  Biscuit  Co. 
(1904)  127  Fed.  116,  62  C.  C.  A.  116, 
affirming  judgment  National  Biscuit  Co. 
V.  Ohio  Baking  Co.  (C.  C.  1900)  127 
Fed.  160,  and  writ  of  certiorari  denied 
(1904)  25  Sup.  Ct  788,  195  U.  S.  630, 
49  L.  Ed.  352. 

Trade-marks  are  protected  on  the 
ground  of  property  as  well  as  on  the 
ground  of  fraud.  Oakes  v.  Tonsmierre 
(C.  C.  1883)  49  Fed.  447,  453. 

If  one  secures  the  registration  of  a 
mark,  symbol,  word,  or  device  which 
is  not  a  valid  trade-mark,  another  per- 
son who  affixes  the  same  to  his  goods 
and  sells  them  cannot  be  punished. 
U.  S.  V.  Braun  (D.  C.  1889)  39  Fed. 
775. 

Complainant  having  registered  a 
trade-mark  consisting  of  the  letter 
"M"  within  a  circle,  but  not  having  used 
the  same  on  all  its  goods,  held  not  en- 
titled to  restrain  the  alleged  infringe- 
ment of  the  mark  by  defendant's  use 
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of  a  circle  inclosing  a  dot.  G.  W.  J. 
Murphy  Co.  y.  Metal  Stamping  Co.  (D. 
C.  1914)  214  Fed.  382. 

Registered  trade-mark  "Ldsterine" 
held  entitled  to  protection,  though  be- 
fore its  adoption  a  surgeon  named  lis- 
ter had  inaugurated  a  method  of  surgi- 
cal dressing,  and  though  the  owner  of 
the  trade- mark  did  not  acquire  from 
him  the  right  to  use  such  name.  Lam- 
bert Pharmacal  Co.  y.  Kalish  Pliarmacy 
(D.  C.  1911)  219  Fed.  323. 

7.  injuries  from  infrlngement.-^One 
publishing  a  magazine  under  the  name 
**Comfort/'  has  a  trade-name  in  such  ti- 
tle, entitling  him  to  an  injunction,  with- 
out proof  of  damages,  for  infringing  it 
by  the  use  of  the  name  "Home  Com- 
fort" for  a  magasine.  Gannert  t.  Rup- 
ert (1904)  127  Fed.  962,  62  C.  C.  A. 
594,  reversing  decree  (C.  C.  1902)  119 
Fed.  221. 

The  right  to  protection  against  in- 
fringement is  incidental  only  to  an  ex- 
isting business,  and  there  can  be  no 
damage  in  connection  with  a  violation 
of  such  right,  except  as  there  is  in- 
jury to  the  business  and  good  will 
through  loss  of  sales  or  damage  to  the 
reputation  of  the  goods.  G.  &  C.  Mer- 
riam  Co.  y.  Saalfield  (1912)  198  Fed. 
389,  117  C.  C.  A.  245,  extending  opin- 
ion on  rehearing  (1911)  190  Fed.  927, 
111  C.  C.  A.  517. 

The  basis  of  a  suit  to  enjoin  infringe- 
ment of  a  trade-mark  is  the  injury  to 
complainant's  trade,  business  reputa- 
tion, and  good  will  by  the  fraudulent 
use  of  the  trade-mark,  and  where  no 
iujury  to  them  has  resulted  from,  or  is 
threatened  by,  defendant's  acts,  there 
is  no  ground  for  injunction.  Hanover 
SUr  Milling  Co.  y.  Allen  &  Wheeler  Co. 
(1913)  208  Fed.  513,  125  C.  C.  A,  515. 

It  is  within  the  discretion  of  the 
court  to  enjoin  an  imitation  in  form, 
color,  or  lettering  of  packages  when  it 
is  proven  that  the  imitation  was  wiU- 
fnlly  made,  or  when  such  imitation, 
though  innocently  made,  results  in  dam- 
age to  the  one  whose  rights  are  infring- 
ed. Enoch  Morgan's  Sons  Co.  y.  Whit- 
tier-Cobum  Co.  (C.  C.  1902)  118  Fed. 
657. 

The  infringement  of  a  trade-mark  im- 
plies injury,  and,  where  it  is  of  such 
character  as  is  calculated  to  deceive 
purchasers,  the  owner  is  not  bound  to 
wait  until  injury  has  actually  resulted, 
before  he  can  maintain  a  suit  for  relief 
by  injunction.  Lanahan  v.  John  Kissel 
A  Son  (C.  C.  1905)  135  Fed.  899. 

Defendant  manufactured  and  sold  en- 
velopes in  imitation  of  those  used  by 
complainant  telegraph  company  for  tele- 
grams, intending  that  they  should  be 
used  for  advertising  matter  sent  through 
the  mail.  Held  that,  since  the  use  of 
such  envelopes,  if  deceptive  at  all.  was 
merely  momentary  and  not  deceitful, 
complainant's  claim  of  injury  was  de- 
rived entirely  from  inferences  based  on 
another  inference,  and  that  the  facts 
were  insufficient  to  establish  actionable 
injury.    Postal  Telegraph-Cable  Co.  y. 


Livermore  &  Knight  Co.  (O.  C.  1911) 
188  Fed.  696. 

Where  it  is  shown  that  a  trade -mark 
has  been  infringed,  and  that  actual, 
probable,  or  possible  injurious  conse- 
quences are  or  may  be  the  result  of 
such  infringement,  equity  will  grant  re- 
Uef.    Avery  v.  Meikle  (1883)  81  Ky.  73. 

Though  a  label  is  made  up  with  a  view 
of  imitating  part  of  another's  trade- 
mark, damages  are  not  allowable  unless 
it  is  shown  that  a  person  had  so  acted 
as  to  damage  his  competitor.  New  Or- 
leans Coffee  Co.  v.  American  Coffee  Co. 
of  New  Orleans  (1909)  49  So.  730,  124 
La.  19. 

Damages  need  not  be  alleged  and 
shown  to  entitle  one  to  enjoin  the  use 
of  his  name  in  the  business  of  an- 
other who  has  no  right  thereto.  Bagby 
&  Rivera  Furniture  Co.  v.  Rivers 
(1898)  40  A.  171,  87  Md.  400,  40  L.  R. 
A.  632,  67  Am.  St.  Rep.  357. 

Where  certain  medicines  are  designat- 
ed by  the  name  of  the  inventor  as  a 
generic  term,  descriptive  of  a  kind  or 
class,  the  inventor  is  not  entitled  to 
the  exclusive  right  of  combining  or 
vending  them  where  he  had  secured  no 
patent  therefor,  and  hence,  if  any  per- 
son prepares  medicines  of  an  inferior 
quality,  and  by  this  means  all  medicines 
of  that  class  were  brought  into  dis- 
repute, the  inventor  could  maintain  no 
action  for  loss  sustained  by  him  in 
consequence  thereof,  unless  the  medi- 
cines were  sold  as  and  for  the  medi- 
cines prepared  by  such  inventor.  Thom- 
son V.  Winchester  (1837)  36  Mass.  (19 
Pick.)  214,  31  Am.  Dec.  135. 

Where  plaintiff  had  invented  a  cer- 
tain medicine,  and  defendant  had  pre- 
pared an  inferior  article,  which  he  sold 
as  and  for  the  medicine  of  the  plaintiff, 
it  was  held  to  be  a  fraud,  for  which  the 
plaintiff  might  maintain  an  action  with- 
out proof  of  special  damage.    Id. 

Complainant  manufactured  and  sold 
a  dyspepsia  cure  under  the  trade-name 
of  "Rex."  Defendants  thereafter  com- 
pounded a  dyspepsia  cure  in  the  same 
form,  which  it  sold  under  the  name 
"Rexall."  Held  that,  since  persons  not 
familiar  with  the  exact  appearance  of 
each  might  be  deceived,  plaintiff  was 
entitled  to  an  injunction,  though  there 
was  no  proof  of  actual  damages  sus-' 
tained.  Regis  v.  H.  A.  Jaynes  &  Co. 
(1904)  185  Mass.  458,  70  N.  B.  480. 

A  change  made  in  trade-names  after 
complaint  did  not  change  the  liability 
for  infringement.  McGrew  Coal  Co.  y, 
Menefee  (1912)  144  S.  W.  869,  162  Mo. 
App.  209. 

The  gist  of  an  action  to  enjoin  one 
from  using  a  trade-name  is  not  an  im- 
pairment of  complainant's  profits  by 
defendant's  competition,  but  the  fraud- 
ulent representation  that  defendant's 
goods  are  complainant's;  and  the  fact 
that  a  complainant  is  or  may  be  injured 
by  the  use  of  the  name  is  not  material. 
International  Silver  Co.  v.  Rogers 
(1906)  63  A.  977,  71  N.  J.  Bq.  560. 

It  is  only  when  false  representation 
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as  to  the  manufacturer  of  the  goods  is 
directly  or  indirectly  made,  and  only 
to  the  extent  to  which  it  is  made,  that 
the  party  appealing  to  a  court  of  justice 
can  be  entitled  to  relief.  Amoskeag 
Mfg.  Co.  V.  Spear  (1849)  4  N.  Y.  Super. 
Ct  (2  Sandf.)  599. 

A  manufacturer  has  the  right  to  put 
or  stamp  his  own  name  on  the  goods 
made  by  him,  and  on  the  bands,  wrap- 
pers, or  covers  in  which  they  are  put 
up;  and  any  injury  which  another  man- 
ufacturer of  the  same  surname  has  suf- 
fered or  may  suffer  therefrom  is  to  be 
considered  an  injury  without  a  remedy. 
Faber  v.  Faber  (N.  T.  1867)  49  Barb. 
357,  3  Abb.  Prac.  (N.  S.)  115. 

Where  it  appeared  that  many  fire  in- 
surance companies  have  the  same  name 
as  life  insurance  companies,  and  that 
no  uncertainty  or  confusion  arises  from 
that  fact,  and  defendant  disclaimed  in- 
tention to  copy  plaintiff's  name,  it  was 
not  shown  that  injury  would  result  to 
plaintiff  during  pendency  of  the  action 
to  restrain  the  use  of  the  name  as- 
sumed by  defendant,  and  plaintiff  was 
not  entitled  to  an  injunction.  Commer- 
cial Union  Assur.  Co.  y.  Smith  (1888) 
2  N.  Y.  Supp.  296. 

The  owner  of  a  trade-mark  is  entitled 
to  an  injunction  to  prevent  a  threaten- 
ed infringement,  though  as  yet  he  has 
suffered  no  actual  loss  therefrom. 
Taendsticksfabriks  Akticbolagat  Vulcan 
V.  Myers  (1893)  139  N.  Y.  864,  34  N.  B. 
904. 

Where  defendant  has  intentionally  so 
put  up  his  goods  that  the  size  and  form 
of  package,  and  color  of  wrapper,  and 
distinctiye  style  and  color  of  the  labels, 
are  likely  to,  and  do,  mislead,  plaintiff 
is  entitled  to  an  injunction,  especially 
if  the  goods  are  of  a  class  purchased 
by  people  who  are  easily  deceived. 
Reckitt  &  Sons  v.  Kellogg  (1898)  50 
N.  Y.  Supp.  888,  28  App.  Div.  111. 

Actual  pecuniary  injury,  resulting 
from  the  wrongful  appropriation  of  the 
trade-name  of  a  company,  need  not  be 
shown  to  sustain  an  action  to  enjoin  the 
infringement.  Roy  Watch-Case  Co.  v. 
Camm-Roy  Watch-Case  Co.  (1899)  58 
N.  Y.  Supp.  979,  28  Misc.  Rep.  45. 

Where  the  use  by  defendants  of  plain- 
tiffs' trade-name  and  other  devices 
would  result  in  loss  to  plaintiffs,  and 
defendants'  acts  were  with  the  design 
to  mislead  the  public,  proof  of  injury 
was  not  necessary  to  entitle  plaintiffs 
to  an  injunction.  Brown  v.  Braunstein 
(1903)  83  N.  Y.  Supp.  1096. 

Similarity  in  cigar  labels,  sold  in  dif- 
ferent territories,  with  no  evidence  of 
damage,  or  deception  of  purchasers,  will 
not  sustain  a  complaint  to  enjoin  in- 
fringement. B.  Payn's  Sons  Tobacco 
Co.  V.  Payette  (Sup.  1914)  149  N.  Y. 
Supp.  183,  86  Misc.  Rep.  276. 

An  injunction  granted  against  the  use 
of  the  words  "Colton  Dental  Rooms"  in 
such  a  way  as  to  deceive  the  public  and 
injure  one  who  had  purchased  the  ez- 
'  elusive  right  to  use  the  name  of  the 
*'Colton  Dental  Association/'  in  connec- 
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tion  with  tlie  use  of  nitrous  oxide  in 
extracting  teeth,  and  whose  office  was 
in  the  9ame  street  as  that  of  defendant 
Colton  Y.  Thomas  (Pa.  1868)  2  Brewst 
308. 

A  person  who  stamps  the  name  of 
"Roger  Williams"  on  bis  cloth  qt  sim- 
ilar description  to  that  of  another,  who 
has  appropriated  such  words,  with  the 
design  and  effect  of  fraudulently  pass- 
ing it  upon  the  market  as  and  for  doth 
manufactured  by  such  action,  to  the 
lessening  of  his  gains  and  credit  as  a 
manufacturer  of  the  latter,  is  liable  to 
him  for  the  injury  caused  thereby. 
Barrows  v.  Knight  (1860)  6  B.  I.  434, 
78  Am.  Dec.  452. 

(B)  What  oonsiiiutes  infringemeni 

8.  In  generali^Registration  of  marks 
as  dependent  on  infringing  character 
and  priority  of  use,  see  notes  under 
I  9490,  ante. 

9.  Nature  of  the  inJuryi^To  consti- 
tute infringement  the  resemblance  need 
not  be  such  as  would  deceive  persons 
seeing  the  two  trade-marks  placed  side 
by  side,  or  as  would  deceive  experts. 
Liggett  &  Myer  Tobacco  Co.  v.  Hynes 
(D.  C.  1884)  20  Fed.  883;  Avenarius 
V.  Kornely  (1909)  121  N.  W.  336,  139 
Wis.  247. 

The  use  of  one  only  of  the  wordd 
which  constitute  a  trade-mark  may  be 
sufficient  to  constitute  an  infringement, 
without  appropriating  aU  the  words  in- 
cluded in  it  Saxlehner  v.  Eisner  & 
Mendelson  Co.  (1900)  21  Sup.  Ct  7, 179 
U.  S.  19,  45  L.  Ed.  60,  reversing  de- 
cree (1899)  91  Fed.  536,  33  C.  O.  A. 
291. 

To  warrant  restraining  the  imitation 
of  the  label  on  complainant's  goods,  it 
is  sufficient  if  the  imitation  be  dose 
enough  to  deceive  the  unwary,  incau- 
tious, or  ignorant  purchaser.  Sterling 
Remedy  (3o.  v.  Eureka  Chemical  &  Mfg. 
Co.  (1897)  80  Fed.  105,  25  C.  C.  A. 
314;  Id.  (C.  C.  1895)  70  Fed.  704; 
Cauffman  y.  Schuler  (C.  C.  1903)  123 
Fed.  205. 

Plaintiffs'  predecessor  placed  on  the 
market  a  scouring  soap  wrapped  in  sil- 
ver paper,  and  the  coined  word  "Sapo- 
Uo"  on  each  end  and  on  one  side,  and  the 
pictorial  representation  "of  a  young 
man's  face  observing  itself  reflected  in 
a  pan"  on  one  side.  Defendant  subse- 
quently put  out  a  powder  in  a  round 
can,  dressed  in  yellow,  called  "Sopono" 
with  a  young  woman's  face  observing 
itself  reflected  in  a  pan.  Held,  that  de- 
fendant's label  constituted  an  infringe- 
ment Enoch  Morgan's  Sons  Co.  v. 
Ward  (1907)  152  Fed.  690,  81  C.  C.  A. 
616, 12  L.  R.  A.  (N.  S.)  729. 

A  case  of  technical  infringement  of 
a  registered  trade-mark  held  not  made 
out  where  the  trade-mark  of  defendant 
was  not  identical  with  complainant's 
nor  so  like  it  as  to  be  readily  taken  for 
it.  Hutchinson,  Pierce  &  Co.  v.  Loewy 
(1908)  163  Fed.  42,  90  C.  C.  A.  1. 

Where  the  owner  of  a  trade -mark  has 
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permitted  other  manufacturers  to  use 
it  for  a  number  of  years  without  ob- 
jection, it  becomes  so  far  common  prop- 
erty that  the  only  restriction  which  can 
be  imposed  on  its  use  is  that  each  user 
shall  so  identify  his  goods  as  to  indi- 
cate their  origin,  and  prevent  confusion 
and  deception  and  unfair  competition. 
Diete  V.  Horton  Mfg.  Co.  (1909)  170 
Fed.  865,  9G  G.  C.  A.  41. 

Infringement  of  a  trade-mark  is  a 
continuing  trespass,  and  the  owner  is 
entitled  to  an  injunction  whether  the 
infringement  was  intentional  or  not  and 
whether  it  was  injurious  or  not.  Lay- 
ton  Pure  Food  Co.  v.  Church  &  Dwight 
Co.  (1910)  182  Fed.  24,  104  C.  C.  A. 
464. 

To  sustain  a  charge .  of  infringement, 
the  owner  of  a  trade-mark  must  have 
used  it  on  the  same  class  of  goods  as 
the  infringer.  Layton  Pure  Food  Co.  t. 
Church  &  Dwight  Co.  (1910)  182  Fed. 
35,  104  C.  C.  A.  475,  32  L.  R.  A.  (N. 
S.)  274. 

Infringement  of  a  trade-mark  does 
not  necessarily  involye  actual  fraud,  or 
even  wrongful  intent,  on  the  part  of 
the  infringer.  Gulden  t.  Chance  (1910) 
182  Fed.  303,  105  C.  C.  A.  16.  revers- 
ing decree  (C.  C.  1910)  180  Fed.  178. 

What  is  not  and  cannot  be  a  trade- 
mark cannot  be  infringed  as  a  trade- 
mark. Diederich  v.  W.  Schneider 
Wholesale  Wine  &  liquor  (3o.  <1912) 
195  Fed.  35, 115  C.  C.  A.  37. 

'^f  ringement"  of  a  trade-mark  is  the 
unlaw^ful  copying  of  a  mark  and  send- 
ing forth  thereunder  an  article  calculat- 
ed to  be  taken  for  one  already  estab- 
lished in  the  trade.  Metcalf  v.  Hanover 
Star  Milling  Co.  (1913)  204  Fed.  211, 
122  C.  C.  A.  483. 

To  sustain  a  charge  of  infringement 
of  a  trade-mark,  the  owner  must  have 
used  it  on  the  same  class  of  goods  put 
out  by  the  alleged  infringer,  but  not 
necessarily  on  the  same  species  of 
goods.  Atlas  Mfg.  Co.  v.  Street  & 
Smith  a913)  204  Fed.  398, 122  C.  C.  A. 
568,  47  Li.  R.  A.  (N.  S.)  1002,  appeal 
dismissed  Street  &  Smith  v.  Atlas  Mfg. 
Co.  (1913)  34  S.  Ct  73,  231  U.  S.  348, 
58  L.  Ed.  262. 

The  basis  of  the  action  of  a  court  of 
equity  to  restrain  infringement  is  fraud 
<m  the  part  of  the  defendant  Dela- 
ware &  H.  Canal  Co.  v.  Clark  (C.  C. 
1870)  Fed.  Cas.  No.  3.764. 

The  essence  of  the  wrong  in  infringe- 
ment consists  in  the  sale  of  the  goods 
of  one  person  as  those  of  another.  Os- 
good v.  Allen  (C.  C.  1872)  Fed.  Cas. 
No.  10,603.      . 

The  use  of  another  name,  such  as 
'Iteeves'  improved,"  in  place  of  "Hum- 
phreys'," before  the  words  "homeopath- 
ic spedfics,"  does  not  avoid  infringe- 
ment, as  the  remedies  are  purchased  by 
the  public  by  the  numbers  alone,  and 
the  defendant  has  made  use  of  such 
numbers.  Humphreys'  Specific  Homeo- 
pathic Medicine  Co.  v.  Wenz  (C.  C. 
1882)  14  Fed.  250. 

By  contract  complainant  had  exclu- 


sive right  to  export  and  sell  water  un- 
der its  name  of  "Hunyadi  Janos,"  which 
he  had  adopted  as  a  trade-mark,  in 
Great  Britain  and  America.  Defendant 
sold  it  in  the  United  States  in  bottles 
with  the  same  label  as  used  by  com- 
plainant, except  that  defendant's  bot- 
tles were  stamped  with  words  different 
from  those  of  plaintiff.  Held,  that  com- 
plainant was  not  entitled  to  an  injunc- 
tion. Appollinaris  Co.  v.  Scherer  (C. 
C.  1886)  27  Fed.  18. 

Where  defendants  gave  to  customers 
asking  for  plaintiff's  article  a  different 
one  without  explanation,  although  it  did 
not  resemble  plaintiff's  in  size,  shape, 
label,  or  wrapper,  the  transaction 
amounted  to  an  infringement  of  plain- 
tiff's trade-mark,  and  would  be  enjoin- 
ed. Enoch  Morgan's  Sons  Co.  v.  Wend- 
over  (C.  C.  1890)  43  Fed.  420,  10  L. 
R.  A.  283. 

The  trade-mark  "One  Night  Cough 
Cure,"  or  "Corn  Salve  and  Cough  Syr- 
up. One  Night  Cure,"— is  not  infringed 
by  a  label  with  the  words,  "Beshore 
One  Night  Cough  Cure."  Kohler  Mfg. 
Co.  V.  Beshore  (C.  C.  1892)  53  Fed. 
262,  decree  affirmed  Same  v.  Beeshore 
(1893)  59  Fed.  572,  8  C.  C.  A.  215. 

The  putting  up  of  drawing  paper  in 
packages  for  sale  in  the  form  of  rolls, 
that  being  the  most  convenient  form  for 
handling  such  goods  and  not  peculiar  or 
unusual,  cannot  be  considered  in  itself 
an  Infringement  dpon  the  rights  of  an 
older  dealer.  Keuffel  &  Esser  Co.  v. 
H.  S.  Crocker  Co.  (C.  C.  1902)  118 
Fed.  187. 

A  concern  engaged  in  buying  burned 
out  electric  incandescent  lamps  and  re- 
constructing the  same  is  not  entitled  to 
resell  them  with  the  trade-mark  of  the 
original  manufacturer  therein,  where  it 
was  affixed  by  the  maker  for  legitimate 
trade-mark  purposes,  and,  in  the  pro- 
cess of  reconstructing  the  lamps,  can  be 
obliterated  at  a  small  cost  General 
Electric  Co.  v.  Re-New  Lamp  Co.  (C. 
C.  1903)  121  Fed.  164;  General  Elec 
trie  Co.  V.  Re-New  Iiamp  Co.  (O.  C. 
1904)  128  Fed.  154. 

Similarity,  and  not  identity,  is  the 
test  of  infringement  of  a  trade-mark; 
and  it  is  sufficient  if  the  imitation  is 
such  that  unwary  purchasers  are  likely 
to  be  misled  thereby.  Gulden  v.  Chance 
(C.  C.  1908)  163  Fed.  447,  decree  re- 
versed Chance  v.  Gulden  (1908)  165 
Fed.  624.  92  C.  C.  A.  58. 

To  constitute  infringement,  it  is  suffi- 
cient that  the  competing  label  contains 
the  trade-mark  of  another,  and  that 
confusion  or  deception  is  likely  to  re- 
sult, independent  of  the  fact  that  the 
accessories  are  dissimilar.  Eagle  White 
Lead  Co.  v.  Pflugh  (C.  C.  1910)  180 
Fed.  579,  decree  reversed  Pflugh  v. 
Eagle  White  Lead  Co.  (1911)  185  Fed. 
769,  107  C.  C.  A.  659,  writ  of  certiorari 
denied  Eagle  White  Lead  Co.  v.  Pflugh 
(1911)  31  Sup.  Ct  719,  220  U.  S.  615, 
55  L.  Ed.  610. 

Whether  trade-mark  infringement  ex- 
ists does  not  depend  solely  on  similarity 
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to  the  eye  or  ear,  but  on  whether  there 
is  such  similarity  as  readily  leads  the 
mind  of  customers  to  confusion.  Amer- 
ican Lead  Pencil  Co.  v.  L.  Gottlieb  & 
Sons  (C.  C.  1910)  181  Fed.  178. 

The  copying  by  defendants  on  their 
business  cards  and  stationery  of  a  pic- 
ture used  by  complainant  as  a  trade- 
mark on  its  goods  does  not  constitute 
an  infringement.  New  York  Mackin- 
tosh Co.  V.  Flam  (D.  0.  1912)  198 
Fed.  571. 

The  word  "Bestyette"  is  not  infring- 
ed by  the  use  of  the  word  "Veribest" 
on  similar  goods.    Id. 

The  use  of  an  infringer's  name  in 
connection  with  a  trade-mark  in  con- 
nection with  the  owner's  does  not  ren- 
der the  unauthorized  use  of  it  less  of 
an  infringement.  Coca-Cola  Co.  v. 
NashviUe  Syrup  Co.  (D.  C.  1912)  200 
Fed.  153. 

A  trade-mark  is  not  infringed  by  its 
use  on  the  very  article  for  which  it 
was  designed,  although  by  another 
than  the  registered  owner.  Coca-Cola 
Co.  V.  Bennett  (D.  C.  1915)  225  Fed. 
429. 

An  imitation  of  a  label  is  a  colorable 
representation  thereof ^  calculated  to 
produce  in  the  mind  of  the  purchaser  of 
goods  the  impression  that  they  were 
manufactured  or  sold  by  the  person 
whose  label  has  been  imitated.  Burke 
V.  Cassin  (1873)  45  CaL  467,  13  Am. 
Rep.  204. 

A  finding  that  the  word  "Hygeia" 
has  been  used  by  defendant,  alone  and 
in  combinations,  conspicuously,  and 
that  such  use  is  liable  to  make  pur- 
chasers mistake  defendant's  goods  for 
plaintiff's  goods  (which  were  distilled 
waters),  is  not  a  finding  that  defend- 
ant's use  of  its  corporate  name,  Hy- 
geia  Ice  Company,  was  an  infringement 
of  plaintiff's  trade-mark,  "Hygeia." 
Hygeia  Distilled  Water  Co.  v.  Hygeia 
Ice  Co.  (1898)  40  A.  534,  70  Conn. 
516. 

Where  the  manufacturer  of  "Brew- 
er's Lung  Restorer"  sold  the  same  to- 
gether with  the  trade-mark,  and  agreed 
never  to  use  or  permit  his  name  to  be 
used  on  any  similar  preparation,  his 
subsequent  compounding  and  selling 
another  medicine  under  the  name  of 
"Brewer's  Sarsaparilla  Syrup,"  as  a 
permanent  cure  for  all  diseases  of  the 
lungs  and  throat,  constitute  an  in- 
fringement of  the  trade-mark  so  sold. 
Brewer  v.  Lamar  (1882)  69  Ga.  656, 
47  Am.  Rep.  766. 

The  use  of  the  word  "Cotosuet"  as  a 
trade-mark  is  not  an  infringement  up- 
on the  right  to  use  the  word  "Cotto- 
lene."  N.  K.  Fairbank  Co.  v.  Swift  & 
Co.  (1896)  64  111.  App.  477. 

The  essence  of  the  wrong  of  invading 
the  right  to  the  exclusive  use  of  a 
trade-mark  consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  vendor 
for  those  of  another  by  means  of  such 
trade-mark.    William  J.  Moxley  Co.  r. 
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Braun  &  Eltts  Co.  (1901)  93  HL  App. 
183. 

No  trader  can  adopt  a  trade-mark  so 
resembling  that  of  another  trader  as 
that  ordinary  purchasers,  buying  with 
ordinary  caution,  are  likely  to  be  mis- 
led. Job  Printers'  Union  of  Chicago 
T.  Kinsley  (1903)  107  lU.  App.  654. 

Where  the  similitude  is  in  the  sub- 
stantial parts  of  a  trade-mark,  there  is 
an  infringement,  and  an  evasive-  at- 
tempt to  hide  the  similarity  or  a  color- 
able explanation  apparently  for  the 
purpose  of  escaping  the  effect  of  a 
wrongful  use  of  the  trade-mark  will 
not  defeat  the  owner's  right  to  an  in- 
junction. Keller  v.  B.  F.  Goodrich  Co. 
(1889)  19  N.  E.  196,  117  Ind.  556,  10 
Am.  St  Rep.  88. 

The  exclusive  appropriation  as  a 
trade-name  of  an  uncopyrighted  stock 
label  sold  by  a  printer  to  dealers  in 
different  localities,  but  not  to  more 
than  one  dealer  in  the  same  locality, 
and  who  did  not  contract  against  the 
acquisition  of  a  trade-name  in  the  label 
when  he  sold  the  same,  is  not  a  fraud 
upon  the  printer.  Sartor  v.  Schaden 
(1904)  101  N.  W.  511,  125  Iowa,  696. 

An  infringement  of  a  trade -mark  by 
the  use  of  the  genuine  or  of  an  exact 
copy  or  reproduction  or  colorable  im- 
itation thereof,  in  such  a  way  that  the 
goods  are  likely  to  be  mistaken  for  the 
genuine  product,  constitutes  an  inva- 
sion of  the  proprietor's  right  of  prop- 
erty.   Id. 

Where  defendants,  after  notice  that 
their  trade-mark  was  an  infringement, 
continued  to  permit  their  names  to  ap- 
pear in  the  same  form  of  advertise- 
ment, and  to  sell  their  preparation 
without  any  change  of  name,  shape,  or 
label,  such  conduct  constituted  a  direct 
and  intentional  infringement.  Regis  v. 
H.  A.  Jaynes  &  Co.  (1904)  185  Mass. 
458,  70  N.  E.  480. 

To  constitute  infringement  a  trade- 
mark must  on  its  face  be  calculated  to 
mislead  purchasers  as  to  who  Is  the 
real  manufacturer  and  proprietor  of 
the  goods  sold  under  it  and  so  interfere 
with  the  profits  of  the  rightful  owner, 
and  the  question  of  intent  is  of  no  con- 
sequence where  there  is  no  act  of 
fraud.  Schuneman  v.  Burk  (Mich. 
1879)  Howell,  N.  P.  5. 

A  candy  manufacturer  by  the  name 
of  Oakes  sold  a  certain  kind  of  candy 
under  the  name  of  "Oakes*  What  is 
it?"  Defendant  sold  like  candy  as 
"Hawthorne's  What  is  it?"  Held  not 
to  show  unfair  competition.  Oakes  v. 
St  Louis  Candy  Co.  (1898)  48  S.  W. 
467,  146  Mo.  391. 

Similarity  of  names  used,  constitut- 
ing piracy  of  trade -name.  See  Gamble 
V.  Stephenson  (1881)  10  Mo.  App.  581, 
memorandum. 

The  infringement  of  a  trade-mark 
consists  of  the  unauthorized  use  or 
colorable  imitation  of  it  upon  substitut- 
ed goods  of  the  same  class  as  those 
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for  which  the  mark  has  been  appropri- 
ated. Westminister  Laundry  Co.  ▼. 
Hesse  Envelope  Go.  (Mo.  App.  1913) 
156  S.  W.  767. 

To  constitute  infringement  on  a 
trade -name,  it  is  necessary  that  the 
two  places  of  business  be  in  actual 
competition,  and  where  one  is  engaged 
exdusively  in  retailing  boots  and  shoes, 
and  the  other  in  the  manufacture  and 
wholesale  jobbing  thereof,  there  is  no 
such  competition  as  will  warrant  re- 
straining the  latter  at  the  suit  of  the 
former,  though  the  retail  firm  had  le- 
gally acquired  its  trade-name  before 
the  organization  of  the  wholesale  com- 
pany. Regent  Shoe  Mfg.  Go.  v.  Haa- 
ker  (1906)  106  N.  W.  595,  75  Neb. 
426,  4  li.  R.  A.  (N.  S.)  447. 

The  wrongful  use  of  one  of  several 
words  of  a  trade -mark  is  a  justiciable 
infringement.  Eureka  Fire  Hose  Go. 
V.  Eureka  Rubber  Mfg.  Co.  (1905)  60 
A.  561,  69  N.  J.  Eq.  159,  affirmed  (Err. 
&  App.  1906)  71  A.  1134,  71  N.  J.  Bq. 
300. 

Complainant's  use  of  a  color  device 
had  been  confined  to  its  fabrics  of  linen 
and  cotton  hose  or  jackets;  the  lines 
of  dyed  threads  extending  longitudinal- 
ly through  the  fabric.  Defendant's 
only  use  of  the  red,  white,  and  blue, 
used  by  complainant,  was  on  its  rubber 
hose,  by  printing  them  with  a  plate 
three  or  four  inches  long  and  an  inch 
wide  on  or  near  the  ends  of  the  section 
of  rubber  hose.  Defendant  also  used 
the  colors  in  question  on  its  letter 
heads,  catalogues,  and  envelopes.  The 
colors  were  used  on  only  a  portion  of 
complainant's  goods.  Held  insufficient 
to  show  an  infringement  of  complain- 
ant's trade-mark  rights  in  the  colors. 
Id.  •  ' 

One  may  not  palm  off  his  goods  as 
the  goods  of  a  rival  and  thereby  cheat 
the  purchasing  public  and  injure  the 
business  of  the  rival.  National  Biscuit 
Go.  V.  Pacific  Coast  Biscuit  Co.  (N.  J. 
Ch.  1914)  91  A.  126. 

Where  a  manufacturer  adopts  a  cer- 
tain trade- mark,  and  stamps  it  upon 
the  article  manufactured,  he  is  entitled 
to  the  exclusive  use  of  it,  and  equity 
will  enjoin  any  other  person,  who  pi- 
rates such  trade-mark,  from  using  the 
same.  Taylor  v.  Carpenter  (N.  Y. 
1844)  11  Paige,  292,  42  Am.  Dec.  114. 

On  a  bill  to  restrain  one  from  the 
use  of  trade-marks,  the  ground  is  that 
the  complainant  has  an  Interest  in  the 
good  will  of  his  trade  or  business,  and 
having  taken  a  particular  label  or  sign 
in  connection  therewith,  he  is  entitled 
to  protection  against  one  who  attempts 
to  pirate  upon  the  good  will  of  his 
friends  or  customers  by  using  such 
label  or  sign  without  his  consent  or  au- 
thority. Partridge  v.  Menck  (N.  Y. 
1846)  2  Sandf.  Ch.  622. 

Although  plaintiff  had  an  exclusive 
right  to  the  title  "Old  Sleuth,  the  De- 
tective," as  applicable  to  a  work  of  fic- 
tion, as  he  had  no  property  right  in  the 


name  as  indicating  authorship,  and 
could  not  have  any  property  right  in 
the  accompanying  picture,  that  being 
no  trade-mark,  use  of  the  same  picture 
and  a  somewhat  similar  title,  by  an- 
other, was  no  such  invasion  of  his 
rights  as  to  entitle  him  to  an  injunc- 
tion. Munro  v.  Smith  (1891)  59  Hun, 
624,  13  N.  Y.  Supp.  708. 

Though  plaintiff's  label,  inscribed 
**MaryIand  Club  Rye  Whisky,"  is  a 
trade -mark,  it  is  not  infringed  by  de- 
fendant's label,  inscribed  ^'Maryland 
Rye,"  and  underneath,  in  smaller  but 
equally  conspicuous  print,  "Club  Whis- 
ky," as  the  word  "Club"  indicates  the 
quality  of  liquor,  and  the  word  "Mary- 
land" denotes  merely  the  geographicaal 
origin  of  the  product.  Cahn  v.  Hoffman 
House  (Com.  PI.  1893)  7  Misc.  Rep.  461, 
28  N.  Y.  Supp.  388. 

One  D.  sold  oil  manufactured  W 
plaintiff,  using  a  label  designed  by  him 
while  dealing  in  the  oil  of  another  man- 
ufacturer, and  used  on  that  oil,  and  sub- 
sequently on  the  oil  manufactured  by 
plaintiff's  vendor.  The  label  did  not 
bear  the  name  of  either  manufacturer, 
nor  had  there  ever  been  a  transfer  from 
one  to  another.  Held,  that  the  e\i- 
dence  did  not  show  that  plaintiff  ever 
obtained  title  to  the  label.  Soci4t6  des 
Huiles  d'Olive  de  Nice  v.  Rorke  (1894) 
82  Hun,  611,  31  N.  Y.  Supp.  51;  So- 
ci6t6  des  Huiles  d'Olive  de  Nice  v.  Rorke 
(1896)  5  App.  Div.  176,  39  N.  Y.  Supp. 
28. 

Similarity  of  picture  and  device  on  a 
label,  but  with  different  wording  suffi- 
cient to  deceive  a  purchaser  of  ordinary 
caution,  and  to  injure  plaintiff's  trade, 
is  an  infringement.  Ft.  Stanwix  Can- 
ning Co.  V.  William  McKinley  Canning 
Co.  (1900)  63  N.  Y.  Supp.  704,  49  App. 
Div.  566. 

The  unauthorized  use  by  another  of 
one's  individual  name,  upon  ice  wagons, 
cards  and  billheads  in  his  name  as  a 
dealer  in  ice,  conducting  correspond- 
ence under  the  same  title,  and  indors- 
ing checks  made  to  such  person's  order, 
is  such  an  injury  to  the  person's  right 
to  the  exclusive  use  of  his  own  name 
as  will  be  restrained,  notwithstanding  a 
contract  by  such  person  not  to  engage  in 
the  ice  business  for  a  term  of  years. 
Scheer  v.  American  Ice  Co.  (1900)  66  N. 
Y.  Supp.  3,  32  Misc.  Rep.  351. 

On  application  to  restrain  defendant 
from  infringement  of  label,  the  fact 
that  dissimilarities  between  the  labels 
appeared  more  prominently  when  the 
wrappers  were  placed  side  by  side  did 
not  constitute  a  valid  test  as  to  wheth- 
er there  was  such  infringement  as 
should  be  enjoined.  Monopol  Tobacco 
Works  V.  Gensior  (1900)  66  N.  Y.  Supp. 
155,  32  Misc.  Rep.  87. 

Where  plaintiffs  manufactured  in  Ger- 
many a  preparation  called  by  them 
**Lanoline,"  which  they  sold  for  60  cents 
per  can,  their  rights,  after  the  patent 
expired,  were  not  infringed  by  the  de- 
fendant by  the  manufacture  and  sale,  at 
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20  cents  per  can,  of  a  practically  iden- 
tical product,  which  it  caUed  "British 
Lanoline'*;  the  label  being  otherwise 
clearly  dissimilar  to  that  used  by  plain- 
tiffs,  and  clearly  stating  where  and  by 
whom  the  product  was  manufactured. 
Jaffe  v.  Evans  &  Sons  (1902)  75  N.  Y. 
Supp.  257,  70  App.  Div.  186. 

Such  unfair  conduct  as  is  calculated 
to  deceive  the  public  as  to  the  owner- 
ship and  conduct  of  the  business  is  the 
gist  of  infringement  of  a  trade-name 
or  trade-mark,  and  equity  will  protect 
the  owner  thereof.  Ball  v.  Broadway 
Bazaar  (1909)  87  N.  B.  674,  194  N.  T. 
429,  reversing  judgment  (1907)  106  N. 
Y.  Supp.  249,  121  App.  Div.  546. 

Where  a  company  purchased  the  busi- 
ness and  good  will  of  a  bankrupt  tea 
company,  together  with  the  right  to 
use  its  name,  which  was  that  of  an  in- 
dividual, a  third  person,  who  organized 
a  tea  company  under  the  same  name 
and  hired  the  old  servants  and  managers 
of  the  bankrupt  company,  unlawfully 
infringed  the  right  of  the  purchaser. 
James  Van  Dyk  Co.  v.  F.  V.  Reilly  Co. 
(1911)  130  N.  Y.  Supp.  755,  73  Misc. 
Rep.  87. 

Oneida  Game  Trap  Company,  by 
words  stamped  on  the  pan  of  its  traps, 
held  to  be  infringing  trade-mark  of 
Oneida  Community,  but  not  in  stamp- 
ing it  at  any  other  place  or  in  stamp- 
ing its  address  and  the  name  of  the 
trap  on  the  pan.  Oneida  Community 
V.  Oneida  Game  Trap  Co.  (Sup.  1914) 
150  N.  Y.  Supp.  918,  judgment  affirmed 
(Sup.  1915)  154  N.  Y.  Supp,  391. 

Since  defendant's  label  was  not  even 
a  colorable  imitation  of  plaintiff's  trade- 
mark, though  some  of  the  words  were 
the  same,  plaintiff  was  not  entitled  to 
restrain  the  use  of  the  same.  Barnett 
V.  Kent  (Pa.  1880)  8  Wkly.  Notes  Cas. 
355. 

Where  a  manufacturer  had  a  trade- 
mark described  in  the  patent  office  as 
the  letters  "P.  C.  W.,"  generally  ar- 
ranged "as  shown  in  the  accompanying 
fac  simile,  in  which  they  appear  as 
script,  printed  in  a  horizontal  line,  upon 
a  background  of  any  suitable  color; 
but  other  forms  of  letters  may  be  em- 
ployed, or  they  may  be  differently  ar- 
ranged, vTithout  materially  altering  the 
character  of  our  trade-mark,"  use  of 
the  letters  "W.  H.  W.,"  printed  in 
script,  in  white,  in  a  horizontal  line  up- 
on a  dark  background,  the  way  in  which 
plaintiff's  trade-mark  was  used,  was  not 
an  infringement.  P.  C.  Weist  Co.  v. 
Weeks  (1896)  35  A.  693,  177  Pa.  St 
412.  34  L.  R.  A.  172. 

Where  complainant '  made  and  sold 
"Morse's  Compound  Syrup  of  Yellow 
Dock  Root,"  in  bottles  in  paper  wrap- 
pers, and  defendant  subsequently  set 
up  the  sale  in  bottles,  without  wrap- 
pers, of  "Dr.  Morse's  Celebrated  Syr- 
up," those  words  being  blown  in  the 
glass,  with  labels  Inscribed  "Dr.  Morse's 
Improved  Yellow  Dock  and  Sarsaparil- 
la  Compound,"  the  bottles  being  exact- 
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ly  similar  in  size  and  shape,  but  the 
labels  different,  defendant's  use  of  such 
bottles  was  an  infringement  of  plain- 
tiff's form  of  bottle.  Alexander  v. 
Morse  (1884)  14  R.  L  153,  51  Am.  Rep. 
369. 

Any  use  of  the  key  or  catchword  in 
a  trade-mark  in  a  way  calculated  to 
deceive  is  an  infringement.  Western 
Grocer  Co.  v.  CaffareUi  Bros.  (Tex. 
Civ.  App.  1908)  108  S.  W.  413. 

Actual  fraud  or  deception  is  not  nec- 
essary that  plaintiffs  may  enjoin  defend- 
ant from  conducting  a  hotel  under  the 
same  name  as  their  previously  estab- 
lished hotel.  MarteU  ▼.  St.  Francis 
Hotel  Co.  (1909)  98  P.  1116,  51  Wash. 
375. 

If  one  trade-name  so  far  resembles 
the  other  as  to  deceive  persons  of  ordi- 
nary caution  into  the  belief  that  they 
are  dealing  with  the  one  concern  when 
they  use  the  name  of  the  other,  it  is 
an  infringement,  even  though  the  name, 
or  some  part  of  it,  is  a  geographical 
name.  Rosenburg  y.  Fremont  Under- 
taking Co.  (Wash.  1911)  114  P.  886. 

10.  Printing    and    selling    Infringing 

I  abelftw— Printing  and  selling  labels  in 
imitation  of  a  trade-mark  to  enable  the 
parties  to  whom  the  labels  are  sold  to 
palm  off  their  goods  upon  the  public 
as  the  goods  of  the  owner  of  the  trade- 
mark, is  a  violation  of  the  rights  of 
such  owner.  De  Kuyper  v.  Witteman 
(C.  C.  1885)  23  Fed.  871. 

Selling  an  imitation,  as  such,  without 
encouraging  its  resale  for  the  genuine 
article,  does  not  infringe/ the  right  of 
the  manufacturer  of  the  genuine.  Hos- 
tetter  Co.  v.  Van  Vorst  (C.  C.  1894) 
62  Fed.  600. 

The  keeping  for  sale  and  selling  of 
labels  made  in  imitation  of  complain- 
ant's, with  intent  that  they  shall  be 
used,  and  which  are  used,  by  the  pur- 
chaser in  palming  off  on  the  public,  as 
complainant's,  goods  not  made  by  him, 
gives  a  right  of  action  for  infringement. 
Hennessy  v.  Herrmann  (C.  0.  1898)  89 
Fed.  669. 

1 1.  Knowledge  or  intent— In  a  suit  to 
restrain  the  infringement  of  a  trade- 
mark, the  intent  with  which  the  infring- 
ing trade-mark  was  adopted,  or  what 
suggested  it,  was  immaterial.  Saxlehn- 
er  V.  Siegel-Cooper  Co.  (1900)  21  Sup. 
Ct.  16,  179  U.  S.  42,  46  L.  Ed.  77; 
Consolidated  Ice  Co.  v.  Hygeia  Dis- 
tilled Water  Co.  (1907)  151  Fed.  10, 
80  C.  C.  A.  506  (affirming  decree  Hy- 
geia Distilled  Water  Co.  v.  Consoli- 
dated Ice  Co.  [C.  C.  1906]  114  Fed. 
139);  Hutchinson,  Pierce  &  Co.  y. 
Loewy  (1908)  163  Fed.  42,  90  C.  C. 
A.  1. 

That  an  infringer  of  a  technical  trade- 
mark did  not  know  of  its  prior  use  by 
another  is  immaterial  as  respects  the 
right  of  the  owner  to  an  injunction.  De 
Voe  Snuff  Co.  v.  Wolff  (1913)  206  Fed. 
420,  124  C.  C.  A.  302;  Eagle  White 
Lead  Co.   ▼.  Pflugh    (1910)    180  Fed. 
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579  (decree  reversed  Pflagh  y.  Eagle 
White  Lead  Co.  [1911]  185  Fed.  769, 
107  a  C.  A.  659,  writ  of  certioran  de- 
nied Eagle  White  Lead  Go.  y.  Pflugh 
[1911]  31  Sup.  Gt.  719,  .220  U.  S.  615, 
55  L.  Ed.  610);  ItaUan  Swiss  Colony 
T.  Italian  Vineyard  Co.  (GaL  1910) 
110  Pac.  913;  Holmes,  Booth  &  Hay- 
dens  T.  Holmes  Booth  &  Atwood  Mfg. 
Co.  (1870)  37  Conn.  278,  9  Am.  Bep. 
324;  Viano  y.  Baccigalupo  (1903)  67 
N.  £.  641,  183  Mass.  160;  Beading 
Stove  Works,  Orr,  Painter  &  Co.  v.  S. 
M.  Howes  Co.  (1909)  87  N.  E.  751, 
201  Mass.  437;  Dale  v.  Smithson  (N. 
T.  1861)  12  Abb.  Prac  237;  Taend- 
stickafabriks  Aktiebolaget  Vulcan  v. 
Myers  (1893)  139  N.  T.  364,  34  N.  E. 
904;  Clinton  Metallic  Paint  CJo.  v.  New 
York  MetalUc  Paint  Co.  (1898)  50  N. 
Y.  Supp.  437,  23  Misc.  Bep.  66;  Oneida 
Community  v.  Oneida  Game  Trap  Co. 
(Sup.  1914)  150  N.  Y.  Supp.  918  (judg- 
ment affirmed  [Sup.  1915]  154  N.  Y. 
Sopp.  391);  International  SUver  Co. 
V.  Wm.  H.  Bogers  Corp.  (1904)  57  A. 
1037,  66  N.  J.  Bq.  119  (reversed  [Err. 
&  App.  1905]  60  A.  187,  67  N4  J.  Eq. 
646,  110  Am.  St  Bep-  506);  Eureka 
Fire  Hose  Co.  v.  Eureka  Bubber  Mfg. 
Co.  (1905)  60  A.  561,  69  N.  J.  Eq.  159 
(affirmed  [Err.  &  App.  1906]  71  A. 
1134,  71  N.  J.  Eq.  300);  Gowans  v. 
Ahlborn  Bros.  (Pa.  1886)  4  Kulp,  31; 
Western  Grocer  Co.  v.  Caffarelli  Bros. 
(Tex.  av.  App.  1908)  108  S.  W.  413. 

The  mere  fact  that  one  knows  that 
cheap  goods  stamped  with  his  name 
can  and  will  be  sold  by  dishonest  deal- 
ers as  being  manufactured  by  a  com- 
pany of  similar  name  which  manufac- 
tures a  high  class  of  goods,  does  not 
justify  an  injunction  against  the  use  of 
such  stamp.  Bogers  v.  Wm.  Bogers 
Manufg  Co.  (1895)  70  Fed,  1019,  17 
C.  C.  A.  575. 

Where  it  appears  that  a  competitor 
has  unnecessarily  and  knowingly  imitat- 
ed his  rival's  goods  in  nonfunctional 
features,  a  court  of  equity  is  justified 
in  interfering  by  injunction.  Bushmore 
V.  Badger  Brass  Mfg.  Co.  (1912)  198 
Fed.  379,  117  C.  C.  A.  265. 

An  injunction  to  restrain  infringe- 
ment will  not  be  refused  because  de- 
fendants bought  boxes  with  infringing 
labels  on  them  without  knowing  of  the 
infringement  Cuervo  v.  Landauer  (C. 
C.  1894)  63  Fed.  1003. 

An  unwitting  infringement  of  a  trade- 
mark, which  ceased  upon  defendants' 
knowledge  thereof,  will  not  sustain  a 
suit  for  an  injunction,  it  being  clear 
that  there  had  been  no  intentional  vio- 
lation of  complainant's  rights,  and  that 
none  was  threatened.  Brennan  v.  Em- 
ery-Bird-Thayer  Dry-Goods  Co.  (C.  O. 
1900)  99  Fed.  971. 

The  publisher  of  a  periodical  has  a 
property  right  in  its  name  which  a  court 
of  equity  will  protect,  but  it  is  essential 
that  the  adoption  of  the  name  by  de- 
fendant should  have  been  with  intent  to 
deceive,  or  that  its  use  by  him  is  cal- 
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culated  to  deceive  persons  of  ordinary 
intelligence  and  care,  and  thereby  cause 
injury  to  complainant  Gannett  v.  Bup- 
pert  (C.  C.  1902)  119  Fed.  221,  decree 
reversed  Gannert  v.  Same  (1904)  127 
Fed.  962,  62  C.  C.  A.  594. 

A  corporation  doing  business  under 
the  name  "Landlords'  Protective  Bu- 
reau" may  restrain  defendants  from 
conducting  a  similar  business,  under  the 
name  ''Landlords'  Protective  Depart- 
ment," though  defendants  had  no  knowl- 
edge of  complainant's  existence  until 
after  the  organization  of  their  rival 
business.  Koebel  v.  Chicago  Landlords' 
Protective  Bureau  (1904)  71  N.  E.  362, 
210  m.  176,  102  Am.  St  Bep.  154,  af- 
firming judgment  Chicago  Landlords' 
Protective  Bureau  v.  Koebel  (1904)  112 
lU,  App.  21. 

The  resemblances  of  a  trade -mark 
need  not  be  such  as  would  mislead  an 
expert  or  could  not  be  easily  detected, 
as  it  is  enough  if  such  resemblances  ex- 
ist as  would  lead  an  ordinary  purchaser 
to  suppose  he  was  buying  the  genuine 
article  and  not  an  imitation,  and  if  tU^ 
differences  are  only  colorable,  and  there 
is  no  reason  for  the  resemblances  ex- 
cept the  purpose  of  deceiving  the  pur- 
chaser of  one  article  into  the  belief  of 
its  being  the  manufacturer  of  another, 
the  court  will  presume  the  fraud  was 
intended.  Avery  v.  Meikle  (1883)  81 
Ky.  73,  4  Ky.  Law  Bep.  759. 

Even  when  the  imitation  is  uninten- 
tional, yet  colorable,  and  such  that  a 
majority  of  persons  would  not  notice 
the  difference,  equity  will  enjoin  its  use. 
Metcalfe  v.  Brand  (1887)  86  Ky.  331, 
5  S.  W.  773,  9  Am.  St  Bep.  282. 

Trade-marks  are  property,  and  a  per- 
son using  such  marks  without  the  sanc- 
tion and  authority  of  the  owner  will  be 
restrained,  even  when  it  does  not  ap- 
pear there  was  any  fraudulent  intent  in 
the  use  thereof.  Stonebraker  v.  Stone- 
braker  (1870)  33  Md.  252. 

Where  plaintiff  had  previously  and 
continuously  used  a  trade-mark,  and  de- 
fendant thereafter  adopted  a  mark  so 
similar  that  buyers  were  likely  to  pur- 
chase defendant's  goods  for  those  of 
plaintiff,  it  was  no  defense  that  defend- 
ant's use  of  its  mark  was  not  originally 
intended  as  an  imitation.  Begis  v.  H. 
A.  Jaynes  &  Co.  (1904)  185  Mass.  458, 
70  N.  E.  480. 

Defendant's  derk  made  a  practice  of 
substituting  cheap  cigars  in  boxes  with 
plaintiff's  trade-mark  thereon,  as  well 
as  in  place  of  the  cigars  of  other  mak- 
ers, causing  the  various  cigar  makers  to 
complain  thereof  to  the  United  States 
internal  revenue  officers,  which  resulted 
in  the  clerk  being  fined.  The  president 
of  defendant  company  advanced  the 
money  to  pay  his  fine,  and  thereafter 
retained  him  as  clerk.  Held,  that  the 
infringement  of  plaintiff's  trade-mark 
was  willful,  justifying  an  award  of  puni- 
tive damages.  Lampert  v.  Judge  & 
Dolph  Drug  Co.  (1911)  141  S.  W.  1095, 
238  Mo.  409,  37  L.  B.  A.  (N.  B.)  533, 
Ann.  Os.  1913A,  351,  reversing  judg- 
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ment  (1906)  100  S.  W.  659,  119  Mo. 
App.  693. 

Where  plaintiffs  had  for  many  years 
used  the  name  ''Akron  Water  Lime"  for 
their  product,  when  defendants  renam- 
ed their  product  "Onondaga  Akron  Ce- 
ment and  Water  Lime,"  not  having  used 
the  word  "Akron"  before,  knowing  of 
plaintiffs  quarry,  and  that  such  name 
had  been  given  to  their  water  lime  and 
cement,  defendant's  use  of  the  word 
"Akron"  was  unlawful  and  constituted 
an  infringement  of  plaintiffs  trade- 
mark. Newman  v.  Alvord  (N.  T.  1866) 
35  How.  Prac.  108. 

One  who  uses  a  trade -name  belonging 
to  another,  in  ignorance  of  the  other's 
right,  is  not  liable  to  him  in  damages. 
Weed  V.  Peterson  (N.  T.  1872)  12  Abb. 
Prac.  (N.  S.)  17a 

One  will  not  be  restrained  from  the 
use  of  his  own  name  as  a  trade-mark 
where  it  did  not  appear  that  defendant's 
use  of  the  name  was  with  intent  to  de- 
ceive the  public  or  injure  plaintiff. 
Decker  v.  Decker  (N.  T.  1876)  52  How. 
Prac  218. 

The  manufacturer  of  goods  familiarly 
known  by  and  sold  under  his  name  is 
entitled  to  an  injunction  against  any 
person  selling  goods  of  an  inferior  qual- 
ity under  that  name,  with  intent  to  de- 
ceive the  public.  Priestley  v.  Adams 
(1891)  59  Hun,  380,  13  N.  Y.  Supp.  41. 

The  name  "Camm-Roy  Watch-Case 
Go."  is  an  infringement  on  the  name 
"Roy  Watch-Case  Co.,"  which  may  be 
enjoined,  regardless  of  the  motive  of 
the  offending  company.  Roy  Watch- 
Case  Co.  V.  Camm-Roy  Watch-Case  Co. 
(1899)  58  N.  Y.  Supp.  979,  28  Misc. 
Rep.  45. 

A  fraudulent,  or  even  accidental,  copy 
of  plaintiff's  trade-mark,  with  merely 
colorable  and  evasive  differences,  cal- 
culated to  impose  upon  the  public,  will 
be  enjoined.  Dreydoppel  v.  Young  (Pa. 
1880)  14  Phila.  226. 

Where  an  inventor  and  manufacturer 
of  an  article  puts  his  own  or  his  part- 
ner's name  to  it,  the  presumption  is 
that  he  does  so  to  indicate  its  origin 
and  maker,  and  intends  the  name  as  a 
trade-mark ;  and  that  dealers  misunder- 
stand the  facts  will  not  excuse  their  in- 
fringement Shaw  V.  Pilling  (1896)  176 
Pa.  78,  34  Ati.  446. 

The  mere  fact  that  defendant  had  no 
knowledge  of  plaintiff's  prior  appropria- 
tion of  the  trade-mark,  and  that  he  dis- 
continued the  use  thereof  as  soon  as 
notified,  is  not  ground  for  refusing  an 
injunction  or  dismissing  the  bill,  where 
in  his  answer  he  denies  the  right  of  the 
plaintiff  to  the  exclusive  use  of  the 
mark,  and  in  no  way  intimates  that  he 
himself  will  not  resume  its  use  in  the 
future.  E.  T.  Fraim  Lock  Co.  v.  Shim- 
er  (1910)  43  Pa.  Super.  Ct  221. 

The  use  of  a  trade-name  will  be  en- 
joined where  the  intent  is  to  get  an  un- 
fair share  of  another's  business,  or 
where  the  effect  of  defendant's  action  is 
to  produce  confusion  in  the  public  and 
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loss  to  plaintiff.  Suburban  Press  v. 
Philadelphia  Suburban  Pub.  (3o.  (1910) 
75  A.  1037,  227  Pa.  148. 

One  has  the  right  to  label  his  goods 
with  his  own  name  or  that  of  his  mill 
if  no  fraudulent  purpose  is  intended, 
and  in  doing  so  cannot  be  held  liable 
for  a  violation  of  a  trade-mark.  Car- 
michel  v.  Latimer  (1876)  11  R.  I.  395, 
23  Am.  Rep.  481. 

Where  there  was  a  material  difference 
between  the  products  of  plaintiff  and 
defendant,  and  defendant  appropriated 
plaintiff's  trade-name  with  a  view  of  de- 
ceiving and  reaping  an  advantage,  plain- 
tiff was  entitled  to  judgment  protecting 
his  trade-name.  Avenarius  v.  Komely 
(1909)  121  N.  W.  836,  139  Wis.  247. 

12.  Imitation— In  ocnerai.— Deception 
of  public  as  test  of  infringement.  See 
notes  post,  this  section. 

The  use  of  one  only  of  the  words 
which  constitute  a  trade- mark  may  be 
sufficient  to  constitute  an  infringement, 
without  appropriating  all  the  words  in- 
cluded in  it  Saxlehner  v.  Eisner  & 
Mendelson  Co.  (1900)  21  Sup.  Ct  7, 
179  U.  S.  19,  45  L.  Ed.  60,  reversing 
decree  (1899)  91  Fed.  536,  33  O.  C.  A. 
291. 

The  imitation  which  under  this  sec- 
tion is  an  infringement  of  a  registered 
trade-mark  must  be  calculated  to  mis- 
lead the  public  as  to  the  origin  of  the 
goods,  where  the  mark  could  only  have 
been  registered  as  having  been  in  ac- 
tual and  exclusive  use  for  ten  years. 
Thaddeus  Davids  Co.  v.  Davids  (1914) 
34  Sup.  Ct.  648,  233  U.  S.  461,  58  L. 
Ed.  1046,  reversing  decree  (1912)  192 
Fed.  915,  114  C.  C.  A.  355. 

A  technical  trade-mark,  although  not 
a  fac  simile  of  another,  may  be  so  used 
by  a  rival  manufacturer  as  to  imitate 
another's  trade-mark,  and,  when  such 
use  actually  deceives  the  public,  it  con- 
stitutes an  infringement,  against  which 
a  court  of  equity  will  grant  relief.  Na- 
tional Biscuit  Co.  V.  Swick  (C.  C.  1903) 
121  Fed.  1007. 

A  manifest  imitation  in  details  of  con- 
struction of  Nan  article,  with  a  conse- 
quent likelihood  of  confusion,  should  be 
enjoined,  unless  the  points  of  resem- 
blance are  the  necessary  result  of  an 
effort  to  comply  with  the  physical  re- 
quirements essential  to  commercial  suc- 
cess. Lovell-McConnell  Mfg.  Co.  v. 
American  Ever-Ready  Co.  (1912)  195 
Fed.  931,  115  C.  C.  A.  619. 

Complainant  not  entitled  to  restrain 
the  use  by  defendant  of  its  lyade-mark 
in  a  territory  where  complainant  had 
never  sold  such  brand,  hut  where  de- 
fendant had,  in  good  faith  and  without 
knowledge  of  its  prior  use  by  complain- 
ant, built  up  an  extensive  trade  un- 
der the  same  name.  Hanover  Star  Mill- 
ing Co.  V.  Allen  &  Wheeler  Co.  (1913) 
208  Fed.  513,  125  C.  C.  A.  515. 

A  person  cannot  imitate  the  trade- 
mark of  another  by  using  any  of  its 
prominent  and  distinguishing  wordB, 
where  calculated  to  deceive  the  cautious 
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and  careful  purchaser.    U.  S.  ▼.  Roche 
(C.  C.  1879)  Fed.  Oas.  No.  16,180. 

A  company  which  was  the  exclusive 
coDsigiiee  in  this  country  of  the  Hun- 
garian Hunyadi  Janos  water  placed  on 
its  bottles  a  trade-mark  of  its  own,  not 
ased  by  its  consignors.  Afterwards  it 
began  selling  another  Hungarian  water, 
using  the  same  trade-mark,  but  with 
labels  so  distinctiTe  as  to  challenge  the 
attention  of  purchasers.  Held,  that 
this  was  no  infringement  of  the  rights 
of  the  owners  of  the^  Hunyadi  Janos  wa- 
ter. Saxlehner  y.  Graef  (O.  C.  1897) 
81  Fed.  704. 

Registered  trade-mark  held  not  in- 
fringed, there  being  no  similarity,  ex- 
cept in  the  use  of  descriptive  words 
open  to  both  parties  and  to  the  rest 
of  the  world.  Sprigg  v.  Fisher  (D.  C. 
1915)  222  Fed.  964. 

One  person  will  not  be  permitted  by 
imitating  a  distinctive  name  or  mark 
to  impose  upon  the  public  an  article  of 
his  own  manufacture  as  the  genuine  ar- 
ticle of  another.  W.  R.  Lynn  Shoe  Co. 
T.  Anbarn-Lynn  Shoe  Co.  (1905)  62  A. 
499,  100  Me.  461,  4  L.  R.  A.  (N.  S.) 
960. 

A  manufacturer  who,  for  the  purpose 
of  presenting  his  goods  to  the  public, 
has  adopted  a  particular  combination  of 
features,  in  part  old  and  in  part  new, 
is  entitled  to  an  injunction  against  a 
palpable  imitation  thereof.  Hildreth 
V.  D.  S.  McDonald  Co.  (1895)  164 
Mass.  16,  41  N.  E.  56,  49  Am.  St.  Rep. 
440. 

It  is  not  enough  that  the  public  are 
misled  by  a  trade-mark  imitated;  the 
imitation  must  be  of  some  mark  or  sign 
which  a  person  has  a  right  to  appro- 
priate. Amoskeag  Mfg.  Co.  v.  Speai 
(1849)  4  N.  Y.  Super.  Ct.  (2  Sandf.) 
599. 

The  use  of  an  imitation  of  a  trade- 
mark will  be  enjoined,  though  the  imi- 
tation differ  from  the  original  in  some 
details  which  would  not  attract  atten- 
tion. Williams  v.  Johnson  (1857)  15 
N.  Y.  Super.  Ct.  (2  Bosw.)  1;  Heinz 
V.  Brueckmann  (1890)  134  Pa.  495,  19 
AtL  674. 

In  determining  whether  plaintiff's 
trade-mark  was  infringed,  the  standard 
of  comparison  should  be  the  trade-mark 
registered  by  it  and  in  use  when  the 
injunction  suit  was  filed,  and  not  a 
somewhat  similar  trade-mark  used  by 
plaintiff  theretofore.  Caffarelli  Bros.  v. 
Western  Grocer  Co.  (1908)  127  S.  W. 
1018,  102  Tex.  104,  reversing  judg- 
ment Western  Grocer  Co.  v.  Caffarelli 
Bros.  (Civ.  App.  1908)  108  S.  W.  413. 

13.  — i—  Marks,  devloes,  or  8ymbols.p- 

Where  a  manufacturer  has  been  in  the 
habit  of  stamping  his  goods  with  a  par- 
ticular mark  or  brand,  so  that  purchas- 
ers know  they  are  of  his  manufacture, 
no  other  manufacturer  has  a  right  to 
adopt  the  same  stamp.  McLean  v. 
Fleming  (1877)  96  U.  S.  245,  251,  24 
L.  Ed.  828. 
After  the  patent  expired  and  the  de- 


sign became  common  property,  plaintiffs 
were  not  entitled  to  relief  against  de- 
fendants who  used  a  similar  design  on 
their  spools,  on  the  ground  of  their 
prior  monopoly.  Coats  v.  Merrick 
Thread  Co.  (1893)  149  U.  S.  562,  13 
Sup.  Ct  966,  37  L.  Ed.  847. 

Where  one  making  sewing  machines 
placed  thereon  a  devide  calculated  and 
intended  to  lead  the  public  to  think  that 
they  were  made  by  another  company,  it 
is  immaterial  that  he  used  on  his  ma- 
chines the  words  "New  York  S.  M.  Mfg. 
Co.  Warranted,"  while  the  name  of  the 
company  placed  by  it  on  its  machines 
in  the  same  place,  was  **The  Singer 
Manufacturing  Co."  Singer  Mfg.  Co.  v. 
Bent  (1896)  16  Sup.  Ct.  1016,  163  U. 
S.  205,  41  L.  Ed.  131,  reversing  decree 
(C.  C.  1889)  41  F.  214. 

Where  defendant  closely  simulated 
the  name  and  symbols  of  plaintiff^s 
product  with  the  purpose  to  deceive 
the  public  into  the  belief  that  the  article 
was  manufactured  by  the  old  and  well- 
known  manufacturer,  and  that  "N-E-W" 
indicated  a  new  kind  of  the  old  Clark's 
spool  cotton,  defendant  should  be  en- 
joined from  using  the  word  "Clark's," 
or  "Clark's  Spool  Cotton,"  or  "Clark's 
Thread,"  and  also  the  letters  "N-E-W." 
Clark  Thread  Co.  v.  Armitage  (1896) 
74  Fed.  936,  21  C.  C.  A.  178,  modify- 
ing and  affirming  (C.  C.  1895)  67  Fed. 
896. 

Where  medicinal  and  surgical  plas- 
ters had  become  known  and  were  ask- 
ed for  as  "Red  Cross  Plasters,"  the  use 
by  another  of  a  Greek  cross  of  some- 
what different  form,  with  a  large  red 
circle  in  the  center,  was  an  infringe- 
ment, though  bearing  on  its  face  letters 
and  marks  not  on  the  other,  and  though 
there  was  little  resemblance  in  the 
packages  or  other  indicia.  Johnson  & 
Johnson  v.  Bauer  &  Black  (1897)  82 
Fed. -662,  27  C.  C.  A.  374.  reversing 
Johnson  v.  Bauer  (C.  C.  1896)  79  Fed. 
954. 

A  trade-mark  consisting  of  the  words 
**Three  in  One"  printed  in  black  letters, 
and  the  picture  of  the  figure  "1"  in 
red  on  a  white  background,  upon  which 
are  superimposed  in  white  the  figure 
"3"  and  the  word  "in,"  is  not  infringed 
by  a  trade-mark  consisting  of  the  words 
"Big  Four**  in  red,  and  the  picture  of 
a  large  figure  "4"  in  blue,  superimposed 
upon  a  rectangular  background  in  red, 
containing  other  descriptive  words  in 
blue  and  white  letters.  G.  W.  Cole  Co. 
V.  American  Cement  &  Oil  Co.  (1904) 
130  Fed.  703,  65  C.  C.  A.  105. 

After  the  expiration  of  a  patent,  the 
public,  who  are  entitled  to  manufac- 
ture the  structure,  have  a  right  to  em- 
ploy in  advertising  the  drawings  of  the 
expired  patent,  even  though  they  have 
been  used  by  the  owner  of  the  patent  as 
a  trade-mark.  Van  Eannel  Revolving 
Door  Co.  V.  American  Revolving  Door 
Co.  (1914)  215  Fed.  582,  131  C.  C.  A. 
650. 

One  having  a  right  to  make  and  sell 
a   revolving  door,   may  advertise   the 
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same  by  a  conventional  picture  of  such 
a  door,  without  infringing  on  the  rights 
of  any  other  maker.  Id. 
'  The  trade-mark,  "Gedney's  O.  &  O. 
(Black)  Capsules/'  is  a  colorable  imi- 
tation of  a  trade-mark,  'Tlanten^sr  C. 
&  G.  or  Black  Capsules."  Planten  ▼. 
Gedney  (1915)  224  Fed.  382,  140  C.  C. 
A.  68,  rcTersing  decree  (D.  C.  1015) 
221  Fed.  281,  and  decree  amended 
(1915)  228  Fed.  338,  142  C.  C.  A.  630. 

A  trade-mark  consisting  of  the  word 
"Stark"  over  a  semicircular  arch  with 
the  letter  "A"  below  is  infringed  by  a 
like  device,  except  that  the  word  "Star" 
is  substituted  for  "Stark."  Gardner  v. 
Bailey  (C.  C.  1871)  Fed.  Cas.  No. 
5,221. 

A  trade -mark  consisting  of  the  words 
"Genuine  Durham  Smoking  Tobacco," 
with  the  side  figure  of  a  bull  as  a 
symbol,  is  infringed  by  the  use  of  the 
words  **The  Durham  Smoking  Tobac- 
co," in  connection  with  the  head  of  a 
bull.  Blackwell  v.  Armistead  (C.  C. 
1872)  Fed.  Cas.  No.  1,474. 

A  trade-mark  for  soap,  "Mottled  Ger- 
man Soap,"  with  a  circle  and  moon  and 
stars  in  the  middle,  held  infringed  by 
"S.  W.  McBride's  German  Mottled 
Soap,"  with  a  crescent  and  single  star, 
though  "Mottled  German  Soap"  or 
"Mottled  Soap"  had  been  in  common 
ufie  for  years.  Proctor  v.  McBride  (C. 
C.  1875)  Fed.  Cas.  No.  11,441. 

Use  of  "ApoUinis"  with  representa- 
tion of  bow  and  arrow  or  anchor  re- 
strained as  infringing  trade-mark  of 
"Apollinaris"  with  representation  of 
anchor.  Apollinaris  Brunnen  v.  Som* 
bom  (C.  C.  1878)  Fed.  Cas.  No.  496. 

A  registered  trade-mark  for  plug  to- 
bacco, consisting  of  longitudinal  and 
transverse  lines  for  dividing  the  plug, 
will  not  prevent  the  use  of  Greek  cross- 
es and  half  crosses  for  the  same  pur- 
pose. Dausman  &  Drummond  Tobacco 
Co.  V.  Ruffner  (C.  C.  1878)  Fed.  Cas. 
No.  8,585. 

The  use  of  a  monogram  in  the  same 
manner  and  with  accessories  in  imita- 
tion of  plaintiff's  trade-mark  held  to  be 
an  infringement.  Consolidated  Fruit- 
Jar  Co.  V.  Thomas  (C.  C.  1879)  Fed. 
Cas,  No.  3.131. 

The  use  by  defendant  on  labels  of  a 
word  printed  in  imitation  of  a  differ- 
ent word  on  complainant's  labels  will 
be  enjoined  where  it  is  calculated  to 
deceive  ordinary  buyers.  Shaw  Stock- 
ing Co.  V.  Mack  (C.  C.  1882)  12  Fed. 
707. 

Complainant  for  many  years  used  in 
commerce  with  foreign  nations,  as  ap- 
plied to  a  preparation  of  com  flour  for 
food,  the  word  "Maizena,"  and  a  picture 
representing  the  cultivation  of  the  corn, 
and  the  preparation  and  cooking  of  the 
flour,  by  Indians.  •  Defendant  us«d,  in 
the  sale  of  his  cornstarch  in  foreign 
countries,  the  word  "Maizharina,"  ac- 
companied with  a  pictorial  representa- 
tion of  a  man  carrying  a  quantity  of 
maize  in  his  arms.  Held,  that  defend- 
ant was  guilty  of  infringement  of  com- 

(10756) 


plainant's  trade-marks.  Glen  Cove 
Mfg.  Co.  V.  LudeUng  (C.  C.  1885)  22 
ted.  823. 

Complainant  is  entitled  to  relief  if 
the  marks  or  brands  used  by  defend- 
ants sufficiently  resemble  the  complain- 
ant's marks  or  brands  to  be  mistaken 
for  them.  Southern  White  Lead  Co.  v. 
Cary  (C.  C.  1885)  25  Fed.  125. 

Defendant's  hair  crimpers  are  placed 
in  a  bright  red  box,  but  of  different 
shape  from  complainant's  box,  on  which 
is  a  white  label,  bearing  words  differ- 
ent from  those  on  complainant's  labeL 
The  use  of  the  representation  of  the 
woman's  head  by  defendant's  predeces- 
sor antedated  its  use  by  complainant's 
predecessor.  Held,  there  was  no  in- 
fringement of  complainant's  trade- 
mark. Philadelphia  Novelty  Mfg.  Co. 
V.  Blakesley  Novelty  Co.  (C.  C.  1889) 
37  Fed.  365;   Id.,  40  Fed.  58a 

A  trade -mark  consisting  of  the  words 
"Warren  Hose  Supporter,"  and  a  cut 
of  a  hose  supporter  engaged  with  a 
stocking,  is  infringed  by  another  in  all 
respects  similar,  except  that  the  word 
"Warranted"  is  substituted  for  "War- 
ren." Frost  V.  Rindskopf  (C.  C.  1890) 
42  Fed.  408. 

An  underwear  trade-mark,  consisting 
of  a  sun  surrounded  by  rays,  having  a 
distinctly  marked  human  face,  and  fre- 
quently, though  not  necessarily,  bear- 
ing the  words  "Warmth  is  Life,"  is  not 
infringed  by  a  symbol  having  an  im- 
perfect outline,  somewhat  resembling 
sun  rays,  but  whose  characteristic  fea- 
ture is  a  circle  inclosing  a  monogram; 
the  label  never  bearing  the  words 
"Warmth  is  Life,"  but  always  having 
the  name  of  the  manufacturing  compa- 
ny nsing  it.  Jaros  Hygienic  Underwear 
Co.  V.  Simons  (C.  C.  1892)  49  Fed. 
276. 

Where  plaintiff's  trade -mark  for  30 
years  was  a  picture  within  a  circle  sur- 
rounded by  the  words,  "Old  Bourbon 
Whiskey,  Bourbon  Co.,  Ky.,"  and  below 
the  picture  the  words,  "From  J.  A. 
Miller,  Paris,"  and  defendants,  doing 
business  in  another  state,  adopted  a 
like  picture,  including  the  circle,  with 
the  words:  **The  King  of  all  Whiskies. 
John  Miller  &  Co.,  Sole  Proprietors, 
Boston,  Mass.," — it  is  an  infringement; 
and  it  is  immaterial  that  defendants 
use  the  device  both  upon  barrels  and 
bottles,  while  plaintiff  has  heretofore 
used  it  only  on  barrels,  and  that  de- 
fendants* whisky  is  a  "blended"  whisky, 
having  but  one  stamp,  while  plaintiff's 
is  a  "straight"  whisky,  having  two 
stamps.  G.  G.  White  Co.  v.  Miller  (C. 
C.  1892)  50  Fed.  277. 

A  trade-mark  consisting  of  the  word 
"Star,"  and  the  symbol  of  a  star,  adopt- 
ed and  used  in  combination  with  the 
words  "Star  Shirts,"  and  other  words 
describing  the  articles,  is  infringed  by 
using  a  star  and  crescent,  making  the 
star  so  prominent  that  such  goods  may 
also  be  designated  as  "Star  Goods,"  and 
purchasers  may  be  readily  deceived, 
even  though  the  star  so  used  is  not  of 
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the  color  usually  employe^  for  the 
trade-mark,  and  is  a  five-pointed  star, 
while  that  in  the  trade-mark  is  uni- 
formly six-pointed.  Hutchinson  y. 
Blumberg  (C.  C.  1892)  51  Fed.  829. 

A  trade-mark  consisting  of  a  conven- 
tional diamond-shaped  figure  is  not  in- 
fringed by  a  representation  of  a  rough, 
irregular,  radiant  diamond.  Pittsburgh 
Crushed-Steel  Co.  v.  Diamond  Steel  Co. 
(C.  C.  1898)  85  Fed.  637. 

Complainant's  trade-mark  of  an  equi- 
lateral triangular  figure,  which  as  ap- 
plied to  bottled  pale  ale  is  colored  red, 
is  infringed  by  defendant's  mark  of  a 
combination  of  a  red  triangle  nearly 
equilateral,  a  narrow  gold  border  sur- 
rounding and  binding  it,  a  monogram 
composed  of  the  letters  C  and  F  in  the 
middle,  and  some  fine  scroll  ornamenta- 
tion in  each  comer.  Bass,  Ratcliff  & 
Grettoh  v.  Christian  Feigenspan  (C.  C. 
1899)  96  Fed.  206. 

Placing  upon  wrappers  a  fac  simile 
signature  in  imitation  of  complainant's 
registered  trade-mark,  in  compliance 
with  a  spedal  order  given  by  agents  or 
detectives  acting  for  the  complainant, 
does  not  constitute  an  actionable  in- 
fringement of  the  trade-mark.  Lieblg's 
Extract  of  Meat  Co.  v.  Libby,  McNeill 
&  Libby  (C.  C.  1900)  103  Fed.  87. 

A  firm  in  Wales  adopted  as  a  trade- 
mark the  letters  of  **M.  F."  in  mono- 
gram inclosed  within  a  circle.  They 
subsequently  granted  a  license  to  use 
the  process  and  trade-mark  to  a  man- 
ufacturer in  the  United  States,  which 
was  afterward  acquired  by  complainant 
Held,  that  the  letters  were  the  essen- 
tial feature,  and  any  use  of  them  by  an- 
other to  designate  a  different  plate,  ei- 
ther alone  or  in  connection  with  other 
letters  or  words,  was  an  infringement. 
American  Tin  Plate  Co.  v.  Licking  Roll- 
er Mm  Co.  (C.  C.  1902)  158  Fed.  690. 

Where  the  goods  of  a  manufacturer 
have  come  to  be  known  by  a  particular 
name,  the  adoption  by  a  rival  of  any 
mark  or  device  which  causes  his  goods 
to  become  known  in  the  market  by  the 
same  name  may  be  an  infringement  of 
the  trade-mark.    Id. 

A  trade-mark  of  the  representation  of 
a  five -pointed  star,  with  the  word  "Ga- 
lena" above  and  the  word  "Oil"  below 
it,  and  the  letter  "G"  in  its  center,  is 
not  infringed  by  a  device  consisting  of 
a  six-pointed  star  made  by  Imposing 
one  triangle  upon  another  and  having 
the  words  "Extra  Star"  in  connection. 
Galena-Signal  Oil  Co.  v.  W.  P.  Fuller 
&  Co.  (C.  C.  1906)  142  Fed.  1002. 

Infringement  of  a  trade-mark  is  the 
use  of  a  mark  identical  with  complain- 
ant's or  colorably  resembling  it,  al- 
though the  wrongful  imitation  need  not 
be  exact  or  perfect,  but  may  be  limited 
or  partial  Thaddeus  Davids  Co.  v. 
Bavids  (C.  C.  1911)  190  Fed.  285,  de- 
cree reversed  (1912)  192  Fed.  915,  114 
C.  C.  A.  355. 

Trade-marks  of  the  word  "Auto"  and 
a  picture  of  a  motor  car,  on  packages 


of  chocolate  held  infringed  by  the  use  of 
both  the  word  and  picture  on  packages 
of  similar  kind,  although  of  somewhat 
different  style  and.  coloring,  and  al- 
though the  design  was  registered  as  a 
trade-mark  in  Switzerland  before  its 
use  by  complainant,  where  it  was  not 
until  afterward  used  on  goods  sold  in 
this  countiy.  Walter  Baker  &  Co.  v. 
Delapenha  (C.  C.  1908)  160  Fed.  746. 

The  name  **Union  Leader,*"  as  a 
trade-mark  for  tobacco  packages,  is  not 
infringed  by  the  name  "Union  World." 
American  Tobacco  Co.  v.  Globe  Tobac- 
co Co.  (C.  C.  1911)  193  Fed.  1015. 

A  manufacturer  adopting  an  English 
emblem  as  a  trade-mark  on  silver  is  en- 
titled to  an  injunction  against  infringe- 
ment, where  he  had  used  such  mark  for 
over  50  years.  Gorham  Mfg.  Co.  v. 
Weintraub  (D.  C.  1912)  196  Fed.  957. 

Where  complainant  colored  one  edge 
of  its  canvas  belting  green  and  used 
the  same  as  a  trade-mark,  such  mark 
was  not  infringed  by  defendant  putting 
out  similar  belting,  both  edges  of  which 
were  painted  black.  Gandy  Belting  Co. 
of  Baltimore  City  v.  Victor-Balata  & 
Textile  Belting  Co.  (D.  C.  1914)  215 
Fed.  795. 

The  trade-mark  "oMo"  for  a  dress 
shield  held  infringed  by  the  mark 
"dMd,"  used  in  the  same  place  on  the 
same  dass  of  goods.  Omo  Mfg.  Co.  v. 
Mystic  Rubber  Co.  (D.  C.  1914)  225 
Fed.  92. 

Plaintiffs'  trade-mark  for  tea  packag- 
es consisted  of  an  X-mark  with  the 
firm's  initials  in  the  angles.  Defend- 
ants' tea  was  put  up  in  the  same  size 
packages,  and  the  labels  were  identical, 
except  that  the  name  of  the  importing 
firm  and  the  initials  in  the  X-mark  were 
different.  This  kind  of  a  label  had  been 
used  by  tea  importers  for  20  years,  and 
it  did  not  appear  that  plaintiffs  invent- 
ed it.  Persons  purchasing  tea  were  in- 
fluenced merely  by  the  initials  in  the 
X-mark.  Held,  that  there  was  no  in- 
fringement of  plaintiffs'  trade-mark. 
Castle  V.  Siegfried  (1894)  103  Cal.  71, 
37  Pac.  210. 

Though  plaintiffs  acquired  great  skill 
in  the  manufacture  of  silver-plated 
spoons  and  forks,  and  stamped  their 
manufactured  products  with  their  name 
and  other  characteristics,  one  who  ac- 
quired the  right  from  other  persons 
named  "Rogers"  to  stamp  that  name  on 
plated  spoons  and  forks  manufactured 
by  him  for  himself  and  them  will  not 
be  enjoined  from  the  use  of  the  name 
"Rogers"  merely;  but  may  not  so  use 
the  name  as  to  closely  imitate  plaintiffs' 
trade-mark.  Meriden  Britannia  Co.  v. 
Parker  (1872)  39  Conn.  450,  12  Am. 
Rep.  401. 

The  law  will  protect  against  the 
fraudulent  simulation  of  a  trade-mark. 
State  V.  Hagen  (1893)  33  N.  E.  223,  6 
Ind.  App.  167. 

In  case  of  a  wrongful  imitation  of  a 
trade-mark,  a  variation  should  be  re- 
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garded  as  immaterial  which  requires 
close  inspection  to  detect.  Laird  v. 
Wilder  (1872)  72  Ky.  (9  Bush)  131,  15 
Am.  Rep.  707. 

Plaintiff  marked  the  words  "Golden 
Crown*^  on  the  boxes  and  fastened 
four  tin  tags  of  a  particular  size,  shape, 
lettering,  and  position  on  each  bar  of 
bis  plug  twist  tobacco,  with  the  words 
"Golden  Crown**  on  each.  Defendant 
used  the  words  "Golden  Chain,**  in 
connection  with  tin  tags,  lettered  and 
arranged  in  a  manner  similar  to  plain- 
tiff*s.  Held,  that  the  words  "Golden 
Chain*'  in  connection  with  the  tags 
should  be  restrained.  Parlett  v.  Gug- 
genheimer  (1887)  67  Md.  542,  10  Ati. 
81, 1  Am.  St.  Rep.  416. 

Where  plaintiff  had  used  as  a  trade- 
mark five-pointed  stars  made  of  tin, 
with  a  hole  in  the  center,  and  defendant 
began  using  a  tin  symbol  of  the  same 
size  as  plaintiff's  with  eight  points 
slightly  inclined  to  the  right,  a  hole  in 
the  center,  and  the  word  "Buzz**  dimly 
impressed  on  the  surface,  the  "Buzz 
Saw'*  symbol  was  an  infringement  of 
the  plaintiff's  trade-mark,  and  its  use 
should  be  enjoined.  Liggett  &  Meyers 
Tobacco  Co.  v.  Sam  Reid  Tobacco  Co. 
(1890)  104  Mo.  53, 15  S.  W.  843,  24  Am. 
St.  Rep.  313. 

Where  defendant  used  a  certain  sym- 
bol on  the  packages  containing  its 
goods,  for  the  purpose  of  identifying 
them,  complainant  was  entitled,  after 
having  made  use  of  the  symbol  for  the 
purpose  of  distinguishing  its  goods  from 
others,  to  restrain  defendant  from  em- 
ploying it  in  the  same  manner  on  sim- 
ilar goods.  Johnson  &  Johnson  v.  Sea- 
bury  &  Johnson  (1905)  01  A.  5,  69  N.  J. 
Eq.  696. 

Where  complainant  used  as  its  trade- 
mark "Standard  T..O.  C.  Company**  in- 
closed in  an  ellipse,  another  corporation 
which  used  the  words  "superior  qual- 
ity" inclosed  in  an  ellipse,  together  with 
the  initials  of  its  corporate  name,  "T. 
O.  C.  &  L.  Co.,*'  will  be  enjoined  from 
using  the  initials  "T.  O.  C."  in  con- 
nection with  the  ellipse.  Standard  Ta- 
ble Oil  Cloth  Co.  V.  Trenton  Oil  Cloth 
&  Linoleum  Co.  (1906)  63  A.  846,  71 
N.  J.  Bq.  556. 

Where  complainant  had  first  adopted 
as  a  trade-mark  or  symbol  the  figure 
of  a  black  bear,  defendant's  subsequent 
use  of  a  polar  bear  as  a  trade-mark  is 
not  an  infringement.  Bear  Lithia 
Springs  Co.  v.  Grreat  Bear  Spring  Co. 
(1906)  71  A.  383,  71  N.  J.  Eq.  595. 

A  rosette  used  by  defendant  upon  its 
bread  is  so  markedly  different  from  a 
seal  used  by  complainant  as  not  to  pre- 
sent a  case  of  trade-mark  infringement. 
Hill  Bread  Co.  v.  Goodrich  Baking  Co. 
(N.  J.  Ch.  1913)  89  A.  863. 

Defendants  began  the  manufacture 
and  sale  of  a  steel  pen,  closely  resem- 
bling plaintiff's  in  every  particular,  on 
which  was  stamped  "303,**  and  "Ester- 
brook  &  Co.,   extra  fine."     The  pens 
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were  put  up  in  boxes  of  the  same  size 
and  similar  to  those  of  plaintiff,  with  a 
label  and  similar  to  those  of  plaintiff, 
with  a  label  containing  the  same  words 
and  figures,  except  "Esterbrook  &  Co.** 
instead  of  "Joseph  Gillott.**  Held,  de- 
fendants* acts  constituted  an  infringe- 
ment of  plaintiff's  trade-mark  "303," 
and  plaintiff  was  entitled  to  an  injunc- 
tion. GUlott  V.  Kettle  (1854)  10  N.  Y. 
Super.  Ct.  (3  Duer)  624,  2  Liv.  Law 
Mag.  371;  Same  v.  Esterbrook  (1872) 
48  N.  Y.  374,  8  Am.  Rep.  553,  affirm- 
ing (1867)  47  Barb.  455. 

Where  the  manufacturers  of  spool 
cotton  adopted  a  trade-mark  of  four 
concentric  circles  of  certain  colors  with 
certain  wording,  another  manufacturer 
was  guilty  of  imitation  in  adopting  a ' 
trade-mark  exactly  similar  in  design, 
though  somewhat  different  in  wording. 
Clark  V.  Clark  (N.  Y.  1857)  25  Barb. 
76. 

A  manufacturer  has  the  right  to  dis- 
tinguish the  goods  manufactured  by  him 
by  any  peculiar  mark  or  device  he  may 
select  and  adopt,  by  which  they  may  be 
known  as  his  in  the  market;  and  he  is 
entitled  to  protection  in  the  exclusive 
use  of  the  peculiar  marks  or  symbols 
appropriated  by  him,  designating  or  in- 
dicating the  true  origin  or  ownership 
of  the  article  to  which  they  are  affixed. 
Gillott  V.  Esterbrook  (1872)  48  N.  Y. 
374,  8  Am.  Rep.  553. 

Plaintiff  put  up  whisky  in  a  barrel 
with  a  red  rim  and  a  glazed  surface  on 
the  head  with  the  letters  "AAA"  and  a 
Maltese  cross,  and  defendant  put  up 
whisky  in  barrels  of  a  similar  character 
with  the  letters  "XXX"  and  a  crown. 
Held,  that  defendant's  barrel  was  an 
infringement  of  plaintiff's  trade-mark. 
Cook  V.  Starkweather  (N.  Y.  1872)  13 
Abb.  Prac.  (N.  S.)  392. 

Where  plaintiff  adopted  as  a  trade- 
mark the  figure  of  a  pig  or  hog,  by 
which  his  article  had  acquired  the  name 
in  the  trade  of  "The  Pig  Brand,"  it  was 
infringed  by  a  label  of  a  somewhat 
similar  style  having  the  device  of  a  small 
boar.  Popham  v.  Wilcox  (N.  Y.  1873) 
14  Abb.  Prac.  (N.  S.)  206. 

A  trade-mark  consisting  chiefly  of 
an  eagle  with  outstretched  wings,  perch- 
ed on  a  mortar  in  which  rested  a  pes- 
tle, held  infringed  by  use  of  the  same 
symbol  though  another  name  than  the 
plaintiff's  appeared  conspicuously  on  the 
labels;  this,  too,  notwithstanding  the 
general  use  of  similar  symbols  among 
apothecaries.  Hegeman  v.  O'Byrne  (N. 
Y.  1880)  9  Daly,  264. 

Defendants  will  not  be  enjoined  from 
using  the  symbol  "R  12**  on  their  goods, 
which  was  used  by  plaintiff  merely  to 
show  the  size  of  the  sheets  in  each 
package  of  stationery,  and  by  defend- 
ants for  the  same  purpose.  Marcus 
Ward  &  Co.  v.  Ward  (1891)  61  Hun, 
625^  15  N.  Y.  Supp.  913. 

Posters  used  in  advertising  defend- 
ant's play,  entitled  "Charley's  Unde," 


Ch.2) 


TRADB-MARKS 


§  9501 


though  in  the  same  style  as  the  posters 
advertisiiif^  plaintiff's  play,  entitled 
"Charley's  Aunt,"  are  not  so  similar 
thereto  as  will  entitle  plaintiff  to  an 
injunction  against  their  use,  where 
iHaintilPB  posters  bore  device  of  a 
laughing  cat,  and  defendant's  posters 
bore  the  device  of  an  owl.  Frohman  v. 
Miller  (18&4)  8  Misc.  Rep.  379,  29  N. 
T.  Supp.  1109. 

The  appellation  "The  Little  Antique 
Shop"  is  an  infringement  of  the  name 
'The  Little  Shop,"  when  applied  to  a 
similar  business  in  the  same  locality. 
Crawford  v.  Lans  (1899)  60  N.  Y.  Supp. 
387.  29  Misc.  Rep.  248. 

Where  the  label  used  by  defendant 
was  an  infringement  of  plaintiff's  la- 
bel, that  the  similarity  in  the  labels  was 
restricted  to  the  general  arrangement, 
terms,  and  details  on  the  top  of  the 
box,  while  the  wrappers  on  the  bottom 
were  essentially  dissimilar,  did  not  make 
the  use  of  the  defendant's  label  less  of 
an  infringement.  Monopol  Tobacco 
Works  V.  Gensior  (1900)  66  N.  Y.  Supp. 
155,  32  Misc.  Rep.  87. 

PlaintiiTs  trade-mark,  consisting  of 
two  fields  united  by  a  bar  wider  in  the 
middle  than  at  its  ends,  and  of  a  mal- 
tose cross,  with  a  stag's  bead  on  Its 
face,  placed  over  the  bar,  was  infring- 
ed by  a  trade-mark  of  two  fields  joined 
by  a  bar,  precisely  similar  in  outlines  to 
plaintiff's  only  it  was  inverted,  and  had 
above  the  bar  an  enlarged  stag's  head, 
without  the  maltese  cross;  and  that  the 
respective  names  of  plaintiff  and  defend- 
ant were  on  the  respective  trade -marks, 
is  immaterial.  Dunlap  A  Co.  v.  Young 
(1902)  74  N.  Y.  Supp.  184,  68  App. 
Div.  137,  reverse  (1903)  66  N.  B.  964, 
174  N.  Y.  327. 

A  trade-mark  consisting  of  the  words 
•The  Rising  Sun  Stove  Polish,"  with 
a  vignette  of  the  sun,  was  not  infringed 
by  a  stove  polish  on  the  label  of  which 
the  words  "Rising  Moon,"  with  a  vig- 
nette of  the  moon,  was  printed.  Morse 
V.  Worell  (Pa.  1874)  1  Wkly.  Notes 
Cas.  80,  31  Leg.  Int.  380. 

Where  plaintiff  had  adopted  a  devise 
known  as  "Rising  Sun,"  used  by  defend- 
ant of  a  similar  device  labeled  "Rising 
Moon,"  was  a  plain  imitation  of  plain- 
tiffs trade-mark,  and  plaintiff  was  en- 
titled to  an  injunction.  Morse  v.  Con- 
weU  (Pa.  1875)  2  Wkly.  Notes  Cas.  12. 

14.  ^—  Names  in  general.--/rhe  dty 

of  Carlsbad,  Bohemia,  having  long  made 
and  sold  salts,  under  the  name  of 
"Carlsbad  Sprudel  Salts,"  it  was  an  in- 
fringement to  sell  articles  of  salts  in  no 
way  derived  from  the  Carlsbad  waters 
under  the  name  of  "Improved  Effer- 
vescent Carlsbad  Powder,"  it  appearing 
that  the  city  of  Carlsbad  had  not  used 
the  name  upon  any  but  genuine  salts 
derived  from  the  spring  waters,  and 
there  being  no  evidence  that  it  had  au- 
thorized or  acquiesced  in  such  use  by 
any  other  person.  CSity  of  Carlsbad  v. 
Kutnow  (1896)  71  Fed.  167, 18  a  C.  A. 


24,  affirming  (C.  C.  1896)  68  Fed.  794. 

The  imitation  by  defendant  of  com- 
plainant's name  for  a  brand  of  whisky, 
registered  as  a  trade-mark,  held  such 
as  to  constitute  infringement.  W.  A. 
Gaines  &  Co.  v.  Turner-Looker  Co. 
(1913)  204  Fed.  553.  123  C.  C.  A.  79. 

A  defendant  held  chargeable  with  a 
violation  of  complainant's  rights  by  the 
use  made  of  a  patentee's  name  upon 
articles  made  by  it  after  the  expiration 
of  the  patent,  where  through  long  pri- 
or and  exclusive  use  by  complainant  it 
had  come  to  in  part  indicate  origin  to 
the  public  Yale  &  Towne  Mfg.  Co.  v. 
Worcester  Mfg.  Co.  (D.  C.  1913)  205 
Fed.  952. 

Trade-mark  held  infringed,  if  adop- 
tion of  similar  name  substantially  les- 
sens the  value  of  the  property  right 
therein.  N.  K.  Fairbanks  0>.  v.  Ogden 
Packing  &  Provision  Co.  (D.  C.  1914) 
220  Fed.  1002. 

Any  doubt  as  to  misleading  similarity 
will  be  resolved  against  the  party  se- 
lecting such  similar  name.     Id. 

It  is  the  use  and  colorable  or  imitative 
character  of  a  trade-name  that  controls 
npon  the  question  of  infringement. 
CreswiU  v.  Grand  Lodge  K.  P.  of  Geor- 
gia (1910)  67  S.  B.  188, 133  Ga.  837. 

Wliere  defendant,  in  putting  up  mo- 
lasses candy,  used  the  same  paper  and 
style  of  wrapper  as  did  plaintiff,  with 
the  word  "McDonald"  in  red  Roman 
letters  on  the  middle  of  the  wrappers, 
and  the  use  of  the  paper  and  style  of 
wrapper  was  not  original  with  plaintiff, 
it  was  proper  to  enjoin  defendant  from 
printing  any  name  or  word  in  red  ink  on 
the  wrappers  covering  its  candy  where- 
by it  should  be  caused  to  resemble  that 
of  plaintiff.  Hildreth  v.  X>.  S.  McDon- 
ald Co.  (1895)  164  Mass.  16,  41  N.  £. 
56,  49  Am.  St.  Rep.  440. 

A  defendant  will  be  restrained  from 
publishing  a  newspaper  under  the  name 
of  the  plaintiff's  paper,  if  such  name  is 
so  used  as  to  lead  tb^  public  to  suppose 
that  the  paper  published  by  the  defend- 
ant is  the  same  as  that  published  by  the 
plaintiff.  Bell  v.  Locke  (N.  Y.  1840)  8 
Paige,  75,  34  Am.  Dec.  371. 

An  injunction  will  not  issue  to  re- 
strain another  from  issuing  or  publish- 
ing a  newspaper  similarly  named,  where 
it  does  not  appear  that  the  public  has 
been  deceived,  and  the  names  of  the 
two  papers  are  so  dissimilar  that  no 
one  acquainted  with  the  language  in 
which  they  are  printed  would  be  decoy- 
ed into  taking  one  for  the  other.  Ste- 
phens V.  De  Couto  (1868)  30  N.  Y. 
Super.  Ct.  (7  Rob.)  343;  Same  v.  De 
Conto  (1868)  4  Abb.  Prac.  (N.  S.)  47. 

Where  the  names  of  two  papers  are 
so  far  different  that,  considering  the 
dissimilarity  of  type  and  general  ap- 
pearance, one  is  not  liable  to  be  mis- 
taken for  the  other,  no  injunction  can 
be  granted.  Stephens  v.  De  Conto  (N. 
Y.  1868)  4  Abb.  Prac.  (N.  S.)  47. 

Although  a  newspaper  proprietor 
may  by  appropriation  and  use  acquire 
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such  a  property  in  the  name  of  his  pa- 
per as  will  be  protected  from  piracy,  yet 
the  mere  assimilation  of  the  name  by 
another  person,  unless  it  was  clearly 
calculated  to  deceive  the  public,  would 
not  be  unlawful.  Stephens  v.  De  Couto 
(1868)  30  N.  Y.  Super.  Ct.  (7  Rob.)  343. 

The  words  "Independent  National  Sys- 
tem of  Penmanship,"  in  letters  of  the 
same  size  and  form  and  occupying  the 
same  position  upon  copy  books  as  the 
trade-mark  "Payson,  Dunton  &  Scrib- 
ner's  National  System  of  Penmanship," 
held  to  be  an  infringement,  and  their 
use  properly  restrained  by  injunction. 
Potter  V.  McPherson  (N.  Y.  1880)  21 
Hun,  559. 

Manufacture  for  many  years  of  "Vi- 
enna" bread,  sold  with  a  label  contain- 
ing the  words  "Vienna  Model  Bakery," 
entitled  plaintiff  to  restrain  the  use  by 
others  of  a  label  in  imitation  of  his 
own,  and  particularly  from  applying  the 
word  "Vienna"  to  baked  articles. 
Fleischmann  y.  Schuckmann  (N.  Y. 
1881)  62  How.  Prac.  92. 

In  1872  plaintiffs  registered  in  the 
patent  office,  as  a  trade-mark,  the 
words  "Maryland  Club  Rye  Whiskey, 
C.  B.  &  Co.,  Special  Trade-Mark,"  sur- 
rounding the  seal  of  Maryland,  a  mono- 
gram, and  a  representation  of  a  clover 
leaf,  a  copy  of  which,  printed  on  white 
paper  about  six  inches  square,  their 
initials  forming  part  of  this  design,  they 
placed  on  each  barrel  of  their  Maryland 
Club  whisky.  In  1882,  defendant  began 
the  sale  of  a  whisky,  painting  his  barrel 
heads  yellow,  and  stenciling  thereon  in 
black  the  words  "Maryland  Jockey  Club 
Rye  Whiskey,"  so  that  the  words 
"Maryland"  and  "Whiskey"  formed  a 
circle  around  the  barrel  head  in  letters 
one  and  one-half  inches  high;  "Club" 
appearing  in  letters  2%  inches  high, 
and  "Jockey"  in  letters  seven-eighths 
of  an  inch  high.  Held  an  infringement. 
Cahn  V.  Gottschalk  (1888)  14  Daly,  542, 
2  N.  Y.  Supp.  13. 

Where  plaintiffs  and  defendants  both 
used  titles  including  the  word  "life," 
but  with  different  coloring,  size  of  let- 
ters, etc.,  and  plaintiffs  used  the  word 
in  a  different  sense  from  that  in  which 
it  was  employed  by  defendants,  the  use 
of  the  word  by  the  latter  in  no  respect 
infringed  upon  its  employment  by  plain- 
tiffs. Stokes  V.  Allen  (1890)  56  Hun, 
526,  9  N.  Y.  Supp.  846,  affirming  judg- 
ment (Sup.  1888)  2  N.  Y.  Supp.  643. 

Where  plaintiff  issued  a  monthly  pe- 
riodical of  limited  circulation,  and  de- 
fendant a  weekly  periodical  with  a  some- 
what similar  name,  and  there  was  no 
evidence  showing  actual  confusion  in 
any  instance  from  the  claimed  similar- 
ity in  names,  injunction  was  properly 
denied.  Forney  v.  Engineering  News  & 
Pub.  Co.  (1890)  57  Hun,  588,  10  N. 
Y.  Supp.  814. 

Where  the  price,  time  of  publication, 
class  of  news  of  the  "New  York  Com- 
mercial" differs  from  that  of  "The  Com- 
mercial Advertiser,"  and  the  only  evi- 
dence of  injury  consists  in  opinioni  con- 
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troverted  by  other  witnesses,  the  facts 
do  not  justify  the  conclusion  that  the 
use  of  the  name  by  the  defendant  is 
calculated  to  deceive  any  purchaser  or 
advertiser  of  common  intelligence. 
Commercial  Advertiser  Ass'n  v.  Haynes 
(1898)  49  N.  Y.  Supp.  938,  26  App.  Div. 
279. 

An  injunction  will  lie  to  restrain  the 
branding  by  defendant  of  his  products 
with  a  name  made  valuable  by  plaintiff 
in  connection  with  the  manufacture  of 
a  similar  product  Smith  v.  Keman 
(1880)  8  Ohio  Dec  32,  6  Wkly.  Law 
Bui.  145. 

The  use  of  the  words  "Dr.  Drake's 
Famous  German  Croup  Remedy"  is  an 
infringement  of  the  trade-name  "Dr. 
Drake's  German  Croup  Remedy." 
Drake  Medicine  Co.  v.  Glessner  (1903) 
67  N.  E.  722,  68  Ohio  St  337. 

No  intentional  deception  appearing, 
the  publication  of  a  newspaper,  under 
the  name  of  "The  Northwest  News," 
does  not  infringe  the  rights  of  publish- 
ers of  a  paper  long  published  at  the 
same  place  under  the  name  of  "The 
New  Northwest."  Duniway  Pub.  Co. 
V.  Northwest  Printing  &  Publishing  Co, 
(1884)  11  Or.  322,  8  Pac.  283. 

Where  a  medicine  was  made  and  sold 
under  the  name  "Hall's  Vegetable  Si- 
cilian Hair  Restorer,"  the  making  and 
sale  of  an  imitation  under  the  name 
"Vegetable  Sicilian  Hair  Renewer"  con- 
stitutes an  imitation  of  plaintiff's  trade- 
mark. Gillis  V.  Hall  (Pa.  1865)  2 
Brewst  342,  7  Phila.  422. 

15.  — —  Arbitrary,  fictitious,  or  fan- 
ciful names.— "No-To-Bac,"  appropriat- 
ed as  a  trade -mark  for  a  medicine  de- 
signed to  cure  the  tobacco  habit,  is  not 
infringed  by  "Baco-Curo,"  used  with  a 
similar  medicine.  Sterling  Remedy  Co. 
V.  Eureka  Chemical  &  Manufacturing 
Co.  (1897)  80  Fed.  105,  25  C.  C.  A,  314. 

The  name  "Gold  Drop,"  used  by  de- 
fendant, is  sufficiently  similar  in  sound 
to  the  name  "Gold  Dust,"  previously 
adopted  by  complainant  for  a  similar 
article,  and  its  use  constitutes  an  in- 
fringement, although  defendant  uses  a 
different  style  of  label  and  package,  es- 
pecially where  defendant  sells  its  prod- 
uct, which  retails  at  the  same  price,  at 
a  lower  price  to  dealers,  and.  thus 
makes  it  an  object  for  them  to  palm  it 
off  on  purchasers  asking  for  complain- 
ant's whenever  possible  which  it  is 
shown  they  in  fact  have  done.  N.  K. 
Fairbank  Co.  v.  Luckel,  King  &  Cake 
Soap  Co.  (1900)  102  Fed.  327,  42  C.  C. 
A.  376. 

A  person  publishing  a  magazine  under 
the  name  "Comfort"  has  a  trade-name 
in  such  title,  which  is  infringed  by  the 
use  of  the  name  "Home  Comfort"  for  a 
magazine.  Gannert  v.  Rupert  (1904) 
127  Fed.  962,  62  C.  C.  A.  594.  reversing 
decree  Gannett  v.  Ruppert  (C.  C.  1902) 
119    Fed.    221. 

Use  of  the  name  "Don  Caesar,"  in 
connection  with  the  sale  of  defendants' 
olives,  not  an  infringement  of  complain- 
ant's trade -mark  "Don  Carlos,"  used 
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in  the  same  trade.  Chance  t.  Gal- 
den  (1908)  165  Fed.  024,  92  O.  C.  A. 
5$,  reversing  decree  Gulden  v.  Chance 
(C.  C.  1908)  163  Fed.  447. 

The  word  "Knotair"  is  not  an  in- 
fringement of  the  word  "Holeproof  as 
applied  to  the  manufacture  and  sale  of 
hasiery.  Holeproof  Hosiery  Co.  v. 
Wallach  Bros.  (1909)  172  Fed.  859,  97 
C.  C.  A.  263,  modifjdng  order  (C.  C. 
1908)    167  Fed.  373. 

The  name  Coca-Cola,  duly  registered 
as  a  trade-mark,  and  which  had  become 
the  distinctiye  name  under  which  com- 
plainant's product  was  known,  held  in- 
fringed by  the  name,  "Fletcher's  Coca- 
Cola"  used  on  a  similar  product.  Nash- 
ville Syrup  Co.  v.  Coca-Cola  Co.  (1914) 
215  Fed.  527,  132  C.  C.  A.  39,  Ann. 
Gas.  1915B,  358,  affirming  judgment 
Coca-Cola  <Jo.  v.  Nashville  Syrup  Co. 
(D.  C.  1912)  200  Fed.  157. 

The  trade-mark  "Necco"  held  not  in- 
fringed by  the  word  "Nawaco,"  printed 
in  different  type  and  different  in  ap- 
pearance from  the  trade-mark  as  reg- 
istered. New  England  Confectionery 
Co.  T.  National  Water  Co.  (1915)  224 
Fed.  344,  140  C.  C.  A.  30. 

The  owner  of  the  trade-mark  "Best 
Spanish  Flavored  Durham"  cannot  en- 
join the  use  of  "Genuine  Durham  Smok- 
ing Tobacco"  where  he  used  the  word 
**Durham"  as  a  mere  unmeaning  inci- 
dent. Blackwell  v.  Armistead  (C.  C. 
1872)  Fed.  Cas.  No.  1,474. 

The  use  of  the  word  "Chatterbox,"  in 
connection  with  the  same  method  of 
selection  and  illustration  of  stories, 
form  of  binding,  and  vignette,  by  de- 
fendants, held  an  infringement  of  com- 
plainant's right  in  the  name.  Estes  y. 
Leslie  (C.  C.  1886)  27  Fed.  22. 

Where  complainant  had  long  manu- 
factured and  sold  an  article  designated 
as  "Dr.  Price's  Cream  Baking-Powder"; 
the  word  "Cream"  not  having  been 
Qsed  on  packages  of  baking  powder  be- 
fore that  time;  and  it  not  being  de- 
scriptive of  an  ingredient  of  the  article, 
or  of  its  quality  or  kind,  injunction 
would  be  granted.  Price  Baking  Pow- 
der Co.  V.  Fyfe  (C.  C.  1891)  45  Fed. 
799.' 

A  trade-mark  consisting  of  the  word 
"Momaja,"  as  applied  to  a  blend  of 
coffee,  is  infringed  by  the  use  of  the 
word  **Mojava,"  applied  to  another 
blend  of  coffee.  American  Grocery  Co. 
V.  Sloan  (C.  C.  1895)  68  Fed.  539. 

"Cuticura,"  as  a  trade-mark  for  a 
toilet  soap,  is  infringed  by  the  word 
••Curative,"  applied  to  a  different  soap, 
with  such  lettering  and  arrangement  as 
to  produce  a  deceptive  resemblance  to 
said  trade-mark.  Potter  Drug  &  Chem- 
ical Corp.  V.  Miller  (C.  C.  1896)  75 
Fed.  656. 

Trade-mark  "Vit«-Ore,"  and  its  ab- 
breviation, "V-O,"  as  applied  to  a  me- 
dicinal preparation,  held  infringed  by 
the  words  "Vitalizing  Ore,"  also  applied 
to  a  medicinal  preparation.  Noel  v.  El- 
lis (O.  C.  1896)  89  Fed.  97& 


The  use  of  the  word  "Cottoleo"  is 
an  infringement  of  the  trade-mark  "Cot- 
tolene"  previously  registered  for  the 
sale  of  the  same  substance.  N.  K. 
Fairbank  Co.  v.  Central  Lard  Co.  (C. 
C.  1894)  64  Fed.  133. 

The  trade-name  "German  Sweet 
Chocolate"  is  infringed  by  the  words 
"Germania  Sweet  Chocolate."  Walter 
Baker  &  Co.  v.  Baker  (C.  C.  1896) 
77  Fed.  181. 

"Sunlight"  is  a  good  trade-mark  for 
a  soap,  and  is  infringed  by  the  use  of 
the  name  "American  Sunlight."  Lever 
Bros.  V.  Pasfield  (C.  C.  1898)  88  Fed. 
484. 

Sale  of  a  liquid  in  bottles  under  the 
name  of  "Rough  on  Skeeters,"  Is  not  an 
infringement  on  "Rough  on  Rats,"  the 
article  being  wholly  unlike  any  prepara- 
tion sold  by  plaintiff  and  one  which 
could  not  be  mistaken  therefor,  so  as  to 
create  unfair  competition.  Wells  v. 
Ceylon  Perfume  Co.  (C.  C.  1900)  105 
Fed.  621. 

Where  complainant  manufactured, 
sold,  and  advertised  a  preparation  of 
rennet  under  the  name  "Junket  Tab- 
lets," he  was  entitled  to  an  injunction 
against  the  use  by  defendant,  a  later 
manufacturer  of  the  name  "Junket 
Capsules,"  for  a  similar  preparation 
put  up  in  capsules,  but  defendant  had 
the  right  to  designate  his  preparation 
as  for  use  in  making  Junket,  provided 
the  word  was  given  no  greater  promi- 
nence than  the  rest  of  the  designation. 
Hansen  v,  Siegel-Cooper  Co.  (O.  C. 
1900)  106*  Fed.  691. 

The  word  "Sapho"  sufficiently  re- 
sembles "Sapolio"  to  constitute  an  in- 
fringement where  the  packages  are 
identical  in  form,  size  and  color  of 
wrapper,  with  a  label  in  similitude  of 
that  used  on  packages  of  Sapolio. 
Enoch  Morgan's  Sons  Co.  v.  Whittier- 
Coburn  Co.  (C.  C.  1902)  118  Fed.  657. 

The  word  "Elastic"  held  to  have  been 
used  for  such  length  of  time  by  plain- 
tiff as  to  have  acquired  a  secondary 
meaning  as  identifying  sectional  book- 
cases, and  similar  articles  of  its  man- 
ufacture, and  to  entitle  it  to  protection 
against  the  use  of  such  word  in  connec- 
tion with  the  goods  of  other  manufac- 
turers, even  if  not  valid  as  a  technical 
trade-mark.  Globe-Wemicke  Co.  v. 
Brown  (C.  O.  1903)  121  Fed.  185. 

The  words  "Home  Comfort"  are  an 
infringement  of  complainant's  trade- 
mark "Home  Brand,"  used  on  canned 
goods,  the  word  "Home"  being  the  es- 
sential feature  of  it.  Griggs,  Cooper 
&  Co.  V.  Erie  Preserving  Co.  (C.  C. 
1904)   131   Fed.  359. 

The  word  "Porosknit,"  as  a  trade- 
mark for  underwear,  if  valid,  must  be 
regarded  as  not  descriptive  but  as  an 
arbitrary  word,  having  no  meaning  as 
applied  to  such  goods,  and  as  such  is 
not  infringed  by  the  words  "Porous 
Underwear,"  stamped  on  underwear  in 
letters  of  different  style  and  color. 
Chalmers    Knitting    Co.    v.    Columbia 
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Mesh  Knitting  Co.    (C.   G.   1908)   160 
Fed.  1013. 

The  word  "Ceresota/*  as  the  name 
of  a  brand  of  flour  is  clearly  infringed 
by  the  nse  of  the  name  "Cressota"  by 
a  different  manufacturer.  Northwest- 
em  GonsoL  Milling  Go.  ▼.  Mauser  &, 
Cressman  (G.  G.  1908)  162  Fed.  1004. 

Where  complainant  produced  a  pecu- 
liar style  of  type,  sold  under  the  name 
of  "Gaslon  Bold,"  to  indicate  its  own 
goods,  another  manufacturer  may  be 
restrained  from  making  use  of  that 
name.  Keystone  Type  Foundry  v. 
Portiand  Pub.  Go.  (G.  G.  1910)  180 
Fed.  301,  decree  affirmed  (1911)  186 
Fed.  690,  108  G.  G.  A.  50a 

The  trade-mark  "Knoxall,"  as  applied 
to  lead  pencils,  constituted  an  infringe- 
ment on  the  phrase  "Beats-All"  pre- 
viously used  on  pencils  by  complain- 
ant. American  Lead  Pencil  Go.  v.  L. 
GottUeb  &  Sons  (G.  G.  1910)  181  Fed. 
178. 

The  arbitrary  name  "Knotair,"  as 
applied  to  a  make  of  hosiery,  is  not  in 
itself  an  infringement  of  'the  trade- 
mark "Holeproof,"  previously  adopted 
by  another  manufacturer.  Holeproof 
Hosiery  Go.  v.  Wallach  Bros.  (C.  G. 
1911)  190  Fed.  606,  decree  modified 
(1911)  192  Fed.  534,  112  G.  G.  A.  655. 

The  word  "Nubias,"  under  which  de- 
fendant's Turkish  tobacco  cigarettes 
were  sold,  held  an  infringement  of  the 
word  "Nubia,"  under  which  complain- 
ant had  previously  sold  such  cigarettes. 
Perkins  v.  Apollo  Bros.  (D.  G.  1912) 
197  Fed.  476. 

The  word  "Radames,"  used  by  de- 
fendants as  a  trade-mark  for  cigarettes, 
held  an  infringement  of  complainants* 
cigarette  trade-mark,  "Rameses."  Ste- 
phano  V.  Satmatopoulos  (D.  G.  1912) 
199  Fed.  451. 

Gomplainant's*trade-mark  in  the  word 
**Goca-Gola"  held  infringed  by  defend- 
ant's use  of  the  word  printed  in  differ- 
ent type  in  an  unhyphenated  form,  ac- 
companied by  the  word  "Fletcher's." 
Goca-Gola  Go.  v.  Nashville  Syrup  Go. 
(D.  G.  1912)  200  Fed.  157. 

Manufacturer  of  Goca-Gola  held  not 
entitled  to  enjoin  preparation  and  sale 
of  similar  beverage  under  the  name 
"Koke"  merely  because  some  purchas- 
ers of  Goca-Gola  referred  to  it  as 
"Koke,"  on  the  theory  that  this  had 
beocme  a  secondary  trade-name  of 
plaintiff's  beverage.  Gola-Gola  Go.  v. 
Branham  (D.  G.  1914)  216  Fed.  264. 

"Listogen"  held  not  descriptive  by 
suggestion  so  as  to  be  properly  applied 
to  a  compound  similar  to  that  sold  un- 
der the  name  "Listerine."  Lambert 
Pharmacal  Go.  v.  Bolton  Ghemical  Gor- 
poration  (D.  G.  1915)  219  Fed.  325. 

Registered  trade-mark  "Gottolene, 
held  infringed  by  adoption  and  use  of 
the  trade-name,  "Ghefolene,"  for  a 
similar  product  N.  K.  Fairbanks  Go. 
V.  Ogden  Packing  &  Provision  CJo.  (D. 
G.  1914)  220  Fed.  1002. 

Trade-mark  "beaded,"  applied  to  shoe 
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lace  tips,  held  infringed  by  use  of  the 
words  "Nubeaded,"  "Nu-B-Ded,"  and 
"Nubded."  United  Lace  &  Braid  Mfg. 
Go.  y.  Barthels  Mfg.  Go.  (D.  G.  1915) 
221  Fed.  456. 

Trade-mark  "Roof  Leak,"  in  connec- 
tion with  roof  paint,  held  infringed  by 
sales  under  the  name  "Never  Leak." 
Elliott  Varnish  Go.  v.  Sears,  Roebuck 
&  Go.  (D.  G.  1915)  221  Fed.  797. 

Word  "Everlasting,"  trade-mark  on 
aluminum  cooking  utensils,  with  the 
word  "Ware,"  held  injurious  to  maker 
of  "Wearever,"  or  "Everwear,"  uten- 
sils, as  tending  to  deceive  buyers,  and 
so  an  unlawful  infringement;  but  not 
an  infringement  when  used  alone.  Alu- 
minum Gooking  Utensil  Go.  v.  National 
Aluminum  Works  (D.  G.  1915)  226 
Fed.  815. 

The  principle  on  which  the  simulation 
of  trade  or  business  names  is  restrain- 
ed, where  the  name  assumed  is  of  & 
fanciful  or  arbitrary  character,  la  not 
that  there  is  property  acquired  in  the 
word  or  name  employed,  but  it  is  to 
prevent  fraud  and  deception  in  dealing 
with  the  party  charged  with  the  simu- 
lation or  infringement.  Original  La 
Tosca  Social  Glub  v.  La  Toaca  Social 
Glub  (1904)  23  App.  D.  G.  96, 

The  word  "Kalodont,"  as  applied  to 
tooth  paste,  held  not  to  so  nearly  resem- 
ble "Sozodont,"  used  as  a  trade-mark 
on  similar  preparations,  as  to  be  calcu- 
lated to  mislead  and  deceive  purchas- 
ers. Landespriv.,  etc.,  v.  Hall  &  Ruck- 
el  (1911)  36  App.  D.  G.  532. 

The  use  of  the  word  "Dover"  merely 
as  the  name  of  a  certain  kind  of  egg 
beater  will  not  constitute  such  word  a 
trade-mark,  so  as  to  entitle  the  pro- 
prietor, after  his  patent  has  expired, 
to  enjoin  its  use  by  a  manufacturer  of 
other  egg  beaters.  Dover  Stamping 
Go.  V.  Fellows  (1895)  163  Mass.  191, 
40  N.  B.  105,  28  L.  R.  A.  448,  47  Am. 
St  Rep.  448. 

Plaintiff,  a  manufacturer  of  "Flex- 
Arch"  shoes  held  not  entitled  to  enjoin 
defendant  from  using  the  trade-name 
"Goes  &  Young's  7.00  Flexible  Arch- 
Support  Shoes,"  or  from  using  an  il- 
lustration in  advertising  showing  a  shoe 
bent  at  the  arch.  B.  W.  Burt  &  Go. 
V.  Goes  &  Young  Go.  (1912)  98  N.  B. 
596,  212  Mass.  134. 

Plaintiff  applied  the  name  "What 
Gheer"  to  a  restaurant  established  by 
him,  and  built  up  a  lucrative  business. 
Defendant  thereafter  opened  a  restau- 
rant near  by  under  the  name  "New  and 
Original  What  Gheer  Restaurant." 
Held,  that  defendant's  use  of  the  words 
"What  Gheer"  constituted  a  piracy  of 
plaintiff's  trade-name,  entitiing  plain- 
tiff to  restrain  the  use  thereof.  Gam- 
ble V.  Stephenson  (1881)  10  Mo.  App. 
581. 

Where  plaintiff  has,  for  a  number  of 
years,  used  the  name  "Portland"  to  dis- 
tinguish his  stoves  from  others  on  the 
market,  a  rival  dealer  will  be  restrain- 
ed from  advertising  and  selling  a  differ- 
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ent  stove  as  the  "Famous  Portland.'* 
Amos  H.  Van  Horn  v.  Coogan  (1894) 
82  N.  J.  Eq.  (7  Dick.)  380,  28  AtL 
788. 

Injunction  sustained  to  protect  the 
use  of  the  compounded  term  "Cocaine," 
to  designate  a  hairwash,  and  the  sub- 
sequent adoption,  by  a  riyal  dealer,  of 
the  word  "Cocoine,"  to  designate  a 
similar  compound  put  up  by  him  held 
an  infringement.  Burnett  v.  Phalon 
(1862)  22  N.  Y.  Super.  Ct  (9  Bosw.) 
192;  Id.  (1867)  1  Abb.  Dec.  267,  5 
Abb.  Prac  (N.  S.)  212,  ♦42  N.  Y.  (8 
Keyes)  594. 

One  who  had  coined  the  compound 
word  "Electro -SUicpn,"  and  appUed  it 
to  a  polishing  powder  prepared  by  them 
is  entitled  to  restrain  an  imitator  from 
designating  a  similar  powder  and  put 
up  in  like  packages,  "Electric- Silicon.'* 
Electro-Silicon  Go.  y.  Trask  (N.  Y. 
1880)  59  How.  i:'rac.  189. 

The  rights  of  a  publisher  in  the  nom 
de  plume  "Old  Sleuth"  are  infringed  by 
publications  under  the  pseudonym 
*'Sleuth,"  or  "Young  Sleuth,"  or  others 
in  which  the  name  "Sleuth"  conspicu- 
ously figures.  Munroe  v.  Tousey  (1891) 
59  Hun.  622,  13  N.  Y.  Supp.  79,  judg- 
ment reversed  Munro  v.  Same  (1891) 
129  N.  Y.  38,  29  N.  B.  9,  14  L.  R.  A. 
245. 

The  words  "Nickel-Saved,**  as  a  brand 
of  cigars  is  a  sufficiently  close  resem- 
blance to  the  words  "Nickel-In,"  used 
in  connection  with  similar  articles,  to 
entitle  the  originator  of  the  latter  term 
to  restrain  the  use  of  the  former. 
Schendel  v.  Silver  (1892)  68  Hun,  330, 
18  N.  Y.  Supp.  1,  judgment  affirmed 
(1893)  139  N.  Y.  644,  35  N.  B.  206. 

The  use  of  the  word  "Crow"  on  a  la- 
bel of  a  whisky  called  "White  Crow"  is 
an  infringement  on. the  existing  trade- 
mark of  "Old  Crow,"  as  used  on  plain- 
tiffs brand  of  whisky  first  distilled  by 
a  man  named  Crow.  W.  A.  Gaines  & 
Co.  V.  Leslie  (1898)  54  N.  Y.  Supp. 
421,  25  Misc.  Rep.  20. 

After  plaintiffs  had  established  a  label 
having  on  it  "Excelsior  Felt  Pads,"  de- 
ft ndants  began  the  manufacture  of  sim- 
ilar goods,  changing  the  word  "Excel- 
sior" to  "Excellent,"  and  using  labels 
almost  an  exact  reproduction  of  such 
manufacturers'  labeL  Held,  that  de- 
fendants were  guilty  of  an  infringement 
of  such  trade-mark,  which  plaintiffs 
were  entitled  to  enjoin.  Volger  v. 
Force  (1901)  71  N.  Y.  Supp.  209,  63 
App.  Div.  122. 

Where  plaintiff's  trade-mark  was 
"Omega  Oil,"  defendants  would  be  re- 
strained from  using  the  words  "Omega 
Oil"  as  a  part  of  their  designation  of 
the  manufacture  as  liniment  and  soap, 
and  which  was  of  the  same  color  as 
Omega  Oil.  Omega  Oil  Co.  v.  Wesch- 
ler  (1901)  71  N.  Y.  S.  983,  35  Misc. 
Rep.  441. 

'There  is  no  such  similarity  in  name 
between  "Yama-Mai"  and  "Mamie,"  as 
used  in  trade-marks,  as  to  justify  the 


issuance  of  an  injunction  against  the 
use  of  the  latter,  where  there  was  no 
showing  that  the  latter  was  adopted 
with  the  intent  of  interfering  with  plain- 
tiffs' business,  or  of  deceiving  the  pub- 
lic. Boessneck  v.  Iselin  (1903)  82  N. 
Y.  Supp.  164,  83  App.  Div.  290. 

Plaintiff,  who  had  registered  the  word 
"Oneida"  as  a  part  of  its  trade-mark 
"Oneida  Community,"  held  entitled  to 
enjoin  defendant  from  using  the  name  , 
"Oneida  Game  Trap  Company"  and 
from  stamping  word  "Oneida"  upon  its 
traps.  Oneida  Community  v.  Oneida 
Game  Trap  Co.  (Sup.  1915)  154  N.  1. 
Supp.  391,  affirming  judgment  (Sup. 
1914)  150  N.  Y.  Supp.  918. 

The  name  "Excelsior"  as  applied  to 
stoves  and  ranges  was  infringed  by  the 
words  "New  Excelsior  and  Approved 
Excelsior,"  applied  on  stoves  and  rang- 
es of  a  similar  character  manufactured 
by  another.  Sheppard  v.  Stuart  (Pa. 
1879)  7  Wkly.  Notes  Cas.  498. 

Plaintiff  had  adopted  the  name  "Lone 
Jack"  for  his  smoking  tobacco.  De- 
fendant put  on  the  market  cigarettes 
under  the  name  of  "Lone  Jack  Cigar- 
ettes." Defendant  surrounded  the 
name  with  a  device  different  from  that 
adopted  by  plaintiff.  Held,  that  plain- 
tiff was  entitled  to  an  injunction.  Car- 
roll V.  ErtheUer  (Pa.  1880)  14  Phila. 
424. 

A  stove  manufacturer  having  appro- 
priated the  trade-mark  "Excelsior"  may 
enjoin  the  subsequent  use  of  the  names 
"New  Excelsior"  and  "Improved  Ex- 
celsior" by  his  competitors.  Appeal  of 
Peterson  (Pa.  1881)  4  Walk.  80. 

In  a  suit  to  enjoin  the  infringement 
of  the  name  "Georgia  Coon"  as  a  trade- 
mark for  syrup  by  using  the  name 
"New  Coon,"  whether  defendant's  use 
of  the  latter  words  was  an  infringe- 
ment held  a  jury  question.  Caffarelli 
Bros.  V.  Western  Grocer  Co.  (1908) 
127  S.  W.  1018,  102  Tex.  104,  revers- 
ing judgment  Western  Grocer  Co.  v. 
Caffarelli  Bros.  (Tex.  Civ.  App.  1908> 
108  S.  W.  413. 

16.  — —  Names  of  persons,  firms,  or 
eorporationSd— Use  of  defendant's  name 
"Wiener's"  in  heavy  black  letters  held 
not  an  infringement  of  plaintiff's  trade- 
mark, consisting  of  the  "Warner's"  in 
heavy  black  script;  and  hence  the  court 
properly  refused  to  enjoin  defendant 
from  using  his  name  in  any  style  of 
type,  unless  accompanied  by  his  given 
name.  Warner  Bros.  Co.  v.  Wiener 
(1914)  214  Fed.  30,  130  C.  C.  A.  424. 
order  modified  on  rehearing  (1914)  218 
Fed.  635, 134  C.  C.  A.  393. 

Where  complainants  owned  the  trade- 
name of  "West  End  Distillery  Co.,"  and 
also  the  brands  "Ky's  Criterion"  and 
"Honeymoon,"  and  defendants  placed 
on  their  goods  "East  End  Distillery 
Co.,"  in  connection  with  the  brands 
"Ky's  Credential"  and  "Honeycomb,"^ 
and  also  their  own  names  as  distillers,, 
the  use  of  their  names  was  lawful, 
and  the  adoption  of  the  name  "East  End 
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Distillery  Co."  in  itself  did  not  afford 
a  ground  of  action.  Kentucky  Distil- 
leries &  Wareliouse  Co.  v.  Wathen  (C, 
C.  1901)  110  Fed.  641. 

Confusion  resulting  and  the  public  be- 
ing misled,  by  the  use  of  the  word 
**Key8tone"  in  defendant's  corporate 
name,  ^'Keystone  Oil  &  Manufacturing 
Company,"  defendant  should  be  enjoin- 
ed from  use  of  such  word  in  that  part 
of  its  business.  Buzby  v.  Keystone  Oil 
&  Mfg.  Co.  (D.  C.  1913)  208  Fed.  136. 

The  adoption  of  the  name  of  a  manu- 
facturer or  seller  of  an  article  which  is 
a  trade-mark,  by  a  person  bearing  a 
different  name,  is  a  clear  infringement, 
a  slight  change  in  the  name,  such  as 
cutting  off  the  final  letter  or  prefixing 
"Von,"  or  "Van,"  not  preventing  its 
use  from  being  piracy.  Burke  v.  Cas- 
sin  (1873)  45  Cal.  467,  13  Am.  Rep. 
204. 

The  use  of  the  name  "Allegretti  & 
Co."  is  an  infringement  of  the  trade- 
name of  "Allegretti  Chocolate  Cream 
Co."  Rubel  V.  Allegretti  Chocolate 
Cream  Co.  (1898)  76  111.  App.  581,  af- 
firmed Allegretti  y.  Same  (1898)  52 
N.  E.  487,  177  111,  129. 

The  application  stated  that  plaintiff's 
trade-mark  "consists  of  the  arbitrary 
word  symbol  *B.  H.  Taylor,  Jr.,  & 
Sons,'  being  a  script  fac  simile  of  the 
signature  of  our  name  by  the  senior 
member  thereof.  This  has  generally 
been  arranged  ♦  ♦  ♦  in  black  script, 
on  a  horizontal  line  within  a  circular 
border  embracing  the  word  'Old  Tay- 
lor,' but  these  are  nonessential,"  etc. 
Held,  that  a  trade-mark  used  by  the 
defendant,  having  in  it  the  words  "Old 
Kentucky  Taylor,"  is  not  an  infringe- 
ment of  the  plaintiff's  trade-mark.  E. 
H.  Taylor,  Jr.,  &  Sons  Co.  v.  Taylor 
(1905)  85  S.  W.  1085,  124  Ky.  173,  27 
Ky.  Law  Rep.  625. 

An  original  device  bearing  the  words, 
"Auburn  Lynn  Shoes,  Auburn,  Maine," 
is  an  arbitrary,  composite  name,  con- 
stituting an  impersonal  trade-mark,  and 
is  infringed  by  the  adoption  of  the 
phrase,  "Auburn  Lynn  Shoe  Co.,"  as  a 
trade-mark  and  corporate  name.  W.  R. 
Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe 
Co.  (1905)  62  A.  499,  100  Me.  461,  4 
L.  R.  A.  (N.  S.)  960. 

Complainants,  doing  business  as  the 
"Manufacturers'  Outlet  Company," 
which  name  they  have  registered  as  a 
trade-mark,  are  entitled  to  restrain  the 
use  of  the  name  "Taunton  Outlet  Com- 
pany" by  another  in  the  same  business, 
such  words  having  a  tendency  and  being 
intended  to  lead  persons  to  believe  that 
it  was  the  complainants'  place  of  busi- 
ness. Samuels  v.  Spitzer  (1900)  58  N. 
B.  693,  177  Mass.  226. 

Where  a  partnership  is  carrying  on 
the  business  of  roasting  peanuts  under 
the  name  of  the  "Boston  Peanut  Roast- 
ing Company,"  the  use  of  the  name 
"Boston  Trade  Peanut  Roasting  Com- 
pany" by  a  competitor  on  the  same 
street   is   an   infringement.     Viano   T. 

(10764) 


Bacdgalupo  (1903)  67  N.  E.  641,  183 
Mass.  160. 

Soon  after  plaintiff  commenced  to  do 
business  under  the  trade-name  "Ori- 
ental Process  Rug  Renovating  Compa- 
ny*" but  before  plaintiff  had  acquired 
ai^  rights  therein  defendant  in  good 
faith  commenced  business  under  the 
name  'Oriental  Rug  &  Carpet  Reno- 
vating Works,"  advertising,  generally 
under  the  name  "Chutjian  Bros.  Orien- 
tal Rug  &  Carpet  Renovating  Works." 
Neither  used  any  process  peculiar  to 
himself.  Held,  that  plaintiff  had  ac- 
quired no  better  right  than  had  defend- 
ant, and  injunction  not  allowed.  Gira- 
gosian  v.  Chutjian  (1907)  80  N.  B.  647, 
194  Mass.  504. 

Where  the  "Northwestern  Knitting 
Company"  has  been  engaged  in  knitting 
articles  of  underwear,  conducting  all 
its  business  under  its  corporate  name, 
use  by  defendant  of  the  name  "North- 
western Knitting  Mill"  was  likely  to 
cause  confusion  in  the  trade,  deceive 
the  public,  and  prejudice  the  rights  of 
plaintiff.  Northwestern  Knitting  Co. 
V.  Garon  (Minn.  1910)  128  N.  W.  288. 

The  Plant  Seed  Company,  was  or- 
ganized in  1872  by  Plant  Bros.,  dealers 
in  flowers,  bulbs,  plants,  etc.  The  Mi- 
chel Plant  &  Seed  Company  was  in- 
corporated  in  1882,  the  name  being 
changed  from  "H.  Michel  &  Co.,"  deal- 
ers in  flowers,  plants,  etc  Held,  that 
equity  would  not  restrain  the  use  of 
defendant's  name,  such  name  being  a 
proper  indication  of  its  business,  and 
not  likely  to  mislead  customers.  Plant 
Seed  Co.  ▼.  Michel  Plant  &  Seed  Co. 
(1889)  37  Mo.  App.  313. 

The  rule  of  law  as  to  the  use  bf  a 
trade-name  of  another  applies  where  a 
corporation  takes  or  imitates  the  name 
of  a  rival  trader.  International  Silver 
Co.  ▼.  Wm.  H.  Rogers  Corp.  (1904)  57 
A.  1037,  66  N.  J.  Eq.  119,  reversed 
(Err.  &  App.  1905)  60  A,  187,  67  N. 
J.  Eq.  646,  110  Am.  St.  Rep.  506. 

The  proprietor  of  a  hotel  managed  as 
"The  Hotel  Dominion"  is  entitled  to  re- 
strain another  from  operating  a  new 
hotel  under  the  name  of  "The  New  Do- 
minion," as  against  the  objection  that 
the  owner  of  the  new  hotel  as  tenant  of 
the  old  improved  its  reputation  by  rea- 
son of  his  labors.  O'Grady  v.  McDon- 
ald (N.  J.  1907)  66  A.  175. 

Plaintiff,  known  to  the  trade  as  the 
Tuerk  Water-Motor  Company,  may  en- 
join defendants,  the  "Tuerk  Water- 
Meter  Company,"  from  using  such  firm 
name,  or  any  other  substantial  imita- 
tion of  plaintiff's  name,  being  calculated 
to  have,  and  having,  a  misleading  re- 
sult with  ordinary  purchasers.  Tuerk 
Hydraulic  Power  Co.  v.  Tuerk  (1895) 
92  Hun.  65,  36  N.  Y.  Supp.  384. 

The  trade-name  and  sign  "Best  &  Co. 
—Lilliputian  Bazaar,"  with  the  street 
and  store  numbers  and  the  name  "New 
York"  added,  is  not  infringed  by  one 
of  "Broadway  Bazaar— Brooklyn's  Best 
Lilliputian  Store,  1185  Broadway, 
Brooklyn*"     Ball  t.  Broadway  Basaar 
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(1907)  106  N.  y.  Supp.  249,  121  App. 
DiT.  546. 

Defendant  is  entitled  to  manufacture 
and  sell  game  traps  under  its  own  cor- 
porate name  of  **Oneida  Game  Trap 
Company"  without  infringing  any  rights 
of  the  Oneida  Community,  limited,  also 
manufacturing  game  traps.  Oneida 
Community  ▼.  Oneida  Game  Trap  Co. 
(Sup.  1914)  150  N.  Y.  Supp.  918,  judg- 
ment aflSrmed  (Sup.  1915)  154  N.  Y. 
Supp.  391. 

Plaintirs  sign,  "I.  X.  L.  General 
Merchandise  Auction  Store,'*  is  not  in- 
fringed by  the  sign  over  defendant's 
store,  "Great  I.  X.  L.  Auction  Com- 
pany." Uchtenstein  v.  Mellis  (1880) 
8  Or.  464,  34  Am.  Rep.  592. 

Under  the  evidence  in  an  action  by 
the  "Howe  Grain  and  Mercantile  Com- 
pany" to  enjoin  defendants  from  doing 
business  under  the  name  of  "Howe 
Grain  Company,"  held,  that  plaintiff 
was  entitled  to  the  relief  sought. 
Hughes  T.  Howe  Grain  and  Mercantile 
Co.  (Tex.  dv.  App.  1914)  162  S.  W. 
1187. 

17.  — -  Packages,  bottles,  wrappers,  or 
labels^— An  injunction  will  not  be  grant- 
ed to  restrain  use  of  a  label  whose 
only  resemblance  to  the  complainant's 
label  is  that  certain  letters,  which  alone 
convey  no  meaning,  are  inserted  in  the 
center  of  each;  the  dissimilarity  of  the 
labels  being  such  that  no  one  will  be 
mislead  as  to  the  true  origin  or  owner- 
ship of  the  merchandise.  Amoskeag 
Mfg.  Co.  ▼.  Trainer  (1879)  101  U.  S. 
51,  25  L.  Ed.  993. 

Where  the  only  resemblance  was  in 
size  and  shape  of  packages,  which  were 
common  to  the  trade,  and  in  arrange- 
ment of  lettering  on  the  labels,  but  the 
words  and  coloring  were  different,  the 
resemblance  was  not  sufBcient  to  war- 
rant an  injunction.  P.  Lorillard  Co. 
T.  Peper  (1898)  86  Fed,  956,  30  C.  C. 
A.  496. 

Complainants  were  not  entitled  to  a 
decree  enjoining  the  sale  merely  of 
a  rose-colored  capsule,  unembossed, 
though  of  the  same  size  and  shape,  or 
even  with  the  words  "Extra  Dry"  im- 
pressed thereon,  as  on  complainants,'  in 
the  absence  of  evidence  of  its  use  in  a 
manner  to  deceive  customers  to  com- 
plainants' damage.  Von  Mumm  v.  Wit- 
teman  (1898)  91  Fed.  126,  33  C.  C.  A. 
404,  affirming  decree  (C.  C.  1898)  85 
Fed.  966. 

An  injunction  will  be  granted  re- 
straining the  use,  however  innocent  of 
intended  wrong,  of  a  device  which  con- 
stitutes an  infringement  on  the  trade- 
mark of  another,  on  goods  of  a  like 
character.  Manitowoc  Pea-Packing  Co. 
V.  William  Numsen  &  Sons  (1899)  93 
Fed.  196,  35  C.  C.  A.  267. 

Use  of  a  trade-mark  so  similar  to 
plaintiflTs  in  color,  etc.,  though  with 
different  wording,  that  it  was  liable  to 
deceive*s  careless  purchasers,  was  an 
infringement    on    complainant's    trade- 


mark, and  should  be  enjoined.  Ohio 
Baking  Co,  v.  National  Biscuit  Co. 
(1904)  127  Fed.  116,  62  C.  C.  A.  116, 
writ  of  certiorari  denied  (1904)  25 
Sup.  Ct.  788,  195  U.  S.  630,  49  L.  Ed. 
352,  affirming  judgment  National  Bis- 
cuit Co.  V.  Ohio  Baking  Co.  (C.  O. 
1900)   127  Fed.  160. 

Where  the  French  government  ex- 
pelled the  Carthusian  monks,  and  de- 
fendant bought  from  the  court  receiver 
the  good  will,  products,  and  trade- 
marks of  the  order,  he  was  not  vested 
with  the  right  to  use  the  name  and  la- 
bels of  the  monks  in  the  United  States, 
and  would  be  enjoined  from  imitating 
the  original  labels  in  such  manner  as 
to  mislead  purchasers.  Baglin  v.  Cu- 
senier  Co.  (1908)  164  Fed.  25,  90  C. 
C.  A.  499,  decree  reversed  (1911)  31 
Sup.  Ct.  669,  221  U.  S.  580,  55  L.  Ed. 
863,  modifying  decree  (C.  C.  1907)  156 
Fed.  1016. 

A  trade-mark  used  on  a  label  for  a 
face  cream  held  not  infringed  by  an- 
other of  different  colors  and  lettering, 
and  which  resembled  complainant's  only 
in  that  both  contained  picture  of  a 
woman's  head  within  a  circle.  Aubry 
Sisters  v.  Creme  de  Mohr  Co.  (1913) 
203  Fed.  861,  122  C.  C.  A.  102. 

A  trade-mark,  consisting  of  the  word 
"Abricotine"  in  connection  with  the 
initials  P.  G.  on  a  tabret  or  shield  and 
the  facsimile  of  a  signature  was  in- 
fringed by  using  the  word  Abricotine 
in  connection  with  similar  goods.  Ross- 
mann  v.  Gamier  (1914)  211  Fed.  401, 
128  C.  C.  A.  73. 

Complainant's  trade-mark,  "Old  Smoke 
House  Blend,"  used  in  connection  with 
a  mixture  of  smoking  tobacco,  held  in- 
fringed by  defendants'  label,  referring 
to  person  whose  picture  appeared  there- 
on as  "Old  Smoke  House  Root"  Jaco- 
way  V.  Young  (1915)  228  Fed.  630,  143 
C.  C.  A.  152. 

Where  a  label  had  been  in  use  in  sub- 
stantially the  same  form  for  a  dozen 
or  more  years  prior  to  suit  brought,  the 
use  of  a  label  of  the  same  size,  color, 
and  type,  and  of  the  same  general  ap- 
pearance, with  corresponding  compart- 
ments and  similar,  although  not  identi- 
cal, designations,  should  be  enjoined. 
Sawyer  v.  Kellogg  (C.  C.  1881)  7  Fed. 
720. 

Where  defendants  use  tin  tags  which 
are  so  close  an  imitation  that  they  are 
calculated  to  mislead  the  retail  purchas- 
er, whether  so  intended  or  not,— it  is 
an  infringement  of  complainants'  trade- 
mark, aud  such  use  may  be  enjoined. 
Lorillard  v.  Wight  (C.  C.  1883)  15  Fed. 
383.  • 

The  sale  of  a  chewing  gum  under  the 
name  of  "Heisel's  Elastic  Tolu"  is  not 
an  infringement  of  the  trade-mark 
"Adams'  Sappota  Tolu  Chewing  Gum." 
Adams  v.  Heisel  (C.  C.  1887)  31  Fed. 
279. 

Defendant's  labels  had  the  same  fig- 
ures, colors,  and  woids,  and  were  so 
much  like  complainant's  that  one  might 
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easily  be  mistaken  for  the  other.  One 
was  called  "Peach  Blossom,"  and  the 
other  "Sweet  Lotus."  Held,  defendant's 
wrappers  were  a  palpable  imitation  of 
complainant's,  and  their  use  should  be 
enjoined.  Wellman  &  Dwire  Tobacco 
Co.  V.  Ware  Tobacco  Works  (0.  a 
1891)  46  Fed.  289. 

A  label  with  a  white  background,  and 
in  red  and  black  letters,  an  advertise- 
ment of  "Elastic  Starch,"  with  a  large 
and  prominent  cut  of  a  flatiron,  as  a 
trade-mark  for  starch,  is  not  infringed 
by  another  label,  as  a  trade-mark  for 
starch,  bearing,  on  a  red  background,  in 
white,  yellow,  and  black  letters,  an  ad- 
vertisement of  "E.'s  New  Process 
Starch,"  with  a  picture  of  a  colored 
woman  holding  up  prominently  a  fresh- 
ly-ironed shirt,  underneath  which,  on  a 
table,  appears  a  small  flatiron.  J.  C. 
Hubinger  Bros.  Co.  v.  Eddy  (C.  C.  1896) 
74  Fed.  551. 

A  solid  blue  label  for  packages  of 
laundry  soap,  bearing  the  words  "Old 
Country,"  is  not  infringed,  or  unfairly 
imitated,  by  the  use  of  a  label  having 
on  it  the  national  colors  of  the  United 
States  with  the  words  "Our  Country." 
Allen  B.  Wrisley  Co.  v.  Geo.  B.  House 
Soap  Co.  (C.  C.  1898)  87  Fed.  589. 

Where  defendant's  package  and  label 
is  so  near  like  plaintiffs  in  general  ap- 
pearance that  one  is  apt  to  be  mistaken 
for  the  other,  the  use  of  the  label  by 
the  defendant  or  of  one  substantially 
similar  thereto  will  be  enjoined.  Cen- 
taur Co.  V.  Killenberger  (C.  C.  1898)  87 
/ed.  726. 

Where  plaintiffs  had  long  used  the 
word  "Hunter"  for  their  whisky,  and 
also  a  picture  of  a  uniformed  man  on 
horseback,  and  later  defendants  began 
the  sale  of  a  white  label,  with  the  pic- 
ture of  a  huntsman  on  foot,  with  dogs, 
thereon,  and  the  words  "White  Label 
Hunter  Whiskey,  Bottled  by,"  followed 
by  their  own  name  and  address,  such 
labels  were  an  infringement  of  com- 
plainants' exclusive  right  of  trade-mark 
in  the  word  "Hunter."  Lanahan  v. 
John  Kissel  &  Son  (0.  C.  1905)  136 
Fed.  899. 

A  patented  cigar  band,  wider  at  one 
end  than  the  other,  of  brown  color,  on 
which  were  printed  the  words :  **Trade- 
roark  Pat'd  Dec.  9,  1902.  E.  Rej^ens- 
burg  &  Sons" — was  not  infringed  by  a 
band  of  a  similar  color  and  shape  on 
which  the  only  lettering  was  the  in- 
scription of  the  name  "Juan  F.  Portu- 
ondo"  in  script  evidently  imitating  an 
autograph.  E.  Regensburg  &  Sons  v. 
Juan  F.  Portuondo  Cigar  Mfg.  Co.  (O. 
C.  1905)  136  Fed.  866,  decree  affirmed 
<1905)  142  Fed.  160,  73  C.  C.  A.  378. 

Use  of  a  certain  trade-mark  for  30 
years  entitles  the  user  to  enjoin  the 
later  adoption  and  use  by  defendants  of 
labels  on  the  same  kind  of  products,  the 
principal  feature  of  which  has  a  gen- 
eral similarity  in  appearance,  although 
differing  in  dreys  and  position,  from 
that  of  complainant,  and  in  connection 
with  its  ow^  name   as  manufacturer. 
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Walter  Baker  &  Co.  y.  Puritan  Pure 
Food  Co.  (G.  C.  1905)  139  Fed.  680, 

Where  labels  used  on  bottles  by  de- 
fendants in  no  respect  resemble  labels 
used  by  plaintiffs  on  bottles  containing 
similar  medicine,  except  that  both  labels 
have  thereon  the  words  "Sarsaparilla 
and  Iron,"  plainUffs  are  not  entitled  to 
an  injunction  or  to  damages.  Schmidt 
v.  Welch  (CaL  1893)  35  Pac.  626. 

The  plaintiffs  had  long  manufactured 
and  sold  hairpins  known  and  readily 
sold  as  "Tayler's  hairpins."  The  de- 
fendants had  procured  from  L.  B.  Tay- 
lor the  right  to  mark  their  packages  *^Lu 
B.  Taylor  &  Co.,"  to  which  they  added 
"Cheshire,  Conn.,"  using  a  device,  la- 
bels, and  wrappers  so  nearly  resembling 
the  plaintiffs'  in  size  and  color  as  to  be 
likely  to  deceive  careless  and  unwary 
purchasers.  Defendants  acted  in  good 
faith,  and  with  no  design  to  infringe  the 
plaintiffs'  rights.  Held,  defendants 
should  be  enjoined.  Williams  v.  Brooks 
(1883)  50  Conn.  278,  47  Am.  Rep.  642. 

The  trade-marks  **The  Universal 
Cough  Remedy,"  "Hunneweirs  Electric 
Pills,"  and  "Alterative  Laxative  Pills,. 
Dr.  Oilman  Daveis'  Formula,"  are  not 
infringed  by  the  labels  "Hunnewell's 
Celebrated  Cough  Remedy,"  "Hunne- 
well's FamUy  PUls,"  and  "Daveis'  Al- 
terative Laxative  PiUs."  Oilman  v. 
HunneweU  (1877)  122  Mass.  139. 

One  who  bad  no  name  for  his  product 
and  did  not  advertise  it  as  his  make,  but 
put  it  up  under  the  trade-names  and 
trade-marks  of  different  customers  in 
cartons  upon  which  was  printed  a  rep- 
resentation that  it  was  manufactured 
exclusively  by  the  customers,  could  not 
enjoin  the  use  of  similar  cartons  by  a 
rival  manufacturer.  Shelley  v.  Sperry 
(1907)  99  S.  W.  488,  121  Mo.  App.  429. 

Where  the  color  of  the  paper,  the 
words  used,  and  the  general  appearance 
of  labels  show  an  evident  design  to 
imitate  those  used  by  plaintiff,  the  use 
of  defendant's  label  will  be  enjoined 
notwithstanding  he  puts  his  own  name 
on  the  wrappers.  Lea  v.  Wolf  (N,  Y. 
1872)  13  Abb.  Prac.  (N.  S.)  389. 

Plaintiff  was  entitled  to  restrain  a 
subsequent  dealer  from  using  upon  like 
packages  a  device  like  plaintiff's  trade- 
mark, except  that  the  monogram  bad 
"F."  instead  of  "A."  GodiUot  v.  Haz- 
ard (1875)  49  How.  Prac.  6;  Same  ▼. 
Harris  (1880)  81  N.  Y.  263. 

The  trade-mark  "Sapolio"  is  entitl- 
ed to  be  protected,  independent  of  the 
trade-marks  act  of  congress,  against 
sale  of  a  like  article,  in  similar  wrappers 
and  labels,  under  the  name  "Saphia." 
Enoch  Morgan's  Sons  Co.  v.  Schwach- 
hofer  (N.  Y.  1878)  65  How.  Prac.  37. 

An  imitation  of  the  packages,  labels, 
and  manner  of  dressing  goods  of  anoth- 
er will  be  restrained  where  the  defend- 
ant has  combined  these  things  in  a  way 
well  calculated  to  deceive  buyers  of  the 
article.  Electro-Silicon  Co.  v.  Levy  (N. 
Y.  1880)  59  How.  Prac.  469. 

Defendant's  boxes  of  medicine  bore 
a  close  and  intentional  resemblance  to> 
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plain  tifTs  boxes  externally,  and  in  the 
arrangement  and  number  of  the^bottles, 
calculated  to  mislead  the  public.  Held, 
that  plaintiff  was  entitled  to  restrain 
defendant  from  infringing  on  his  orig- 
inal and  peculiar  method  of  preparing, 
wrapping,  boxing,  and  packing  his  med- 
icines. Humphreys  Homeopathic  Med- 
icine Co.  V.  BeU  (1888)  15  Daly,  6,  2  N. 
Y.  Supp.  60. 

Where  defendant  placed  on  his  cig- 
arettes a  label  similar  to  plaintifTs,  with 
some  difference  in  wording,  the  form 
and  style  of  the  letters  and  characters 
closely  resembling  those  used  by  plain- 
tiff, as  did  also  the  manner  in  which 
they  were  grouped,  the  use  of  this  com- 
bination by  defendant  was  an  infringe- 
ment of  plaintiff's  trade-mark.  E[inney 
Tobacco  Co.  v.  Mailer  (1889)  53  Hun, 
340,  6  N.  Y.  Supp.  380. 

Where  defendant's  wrappers  resembl- 
ed plaintiff's  in  color,  size,  and  style  of 
type,  but  they  were  not  so  used  as  to 
display  these  words,  or  to  present  them 
to  the  immediate  observation  of  pur- 
chasers, a  preliminary  injunction  could 
not  be  sustained.  Babbitt  v.  Brown 
(1891)  58  Hun,  609,  12  N.  Y.  Supp.  409. 

Where  defendant  uses  a  label  which 
has  the  same  general  appearance  as 
plaintiff's,  is  of  paper  of  the  same  col- 
or, resembles  it  in  its  prominent  fea- 
tures, and  is  placed  on  packages  in  si%e, 
shape,  and  appearance  like  those  of 
plaintiff,  it  constitutes  an  infringement, 
and  plaintiff  is  entitled  to  an  injunction 
restraining  its  use.  Jerome  v.  Johnson 
a899)  59  N.  Y.  Supp.  859.  • 

Plaintiff's  trade-mark  consisted  of  the 
design  of  a  ribbon  extending  diagonally 
across  the  package,  tied  in  a  bowknot 
at  its  center,  in  combination  with  a 
small  gilt  seal  and  the  word  "Sen-Sen" 
plainly  printed  at  the  top  and  bottom  of 
the  package,  while  defendant's  design 
consisted  of  a  similar  colored  ribbon  in 
the  center  of  the  package,  with  a  bow- 
knot  at  the  upper  end,  in  combination 
with  the  large  gilt  seal,  on  which  was 
plainly  printed  the  word  "Trix."  The 
words  "Sen-Sen"  and  "Trix"  had  no 
prior  meaning  before  their  use  by  the 
parties.  Held  no  infringement.  T.  B. 
Dunn  Co.  v.  Trix  Mfg.  Co.  (1900)  63 
N.  Y.  Supp.  333,  50  App.  Div.  75. 

Where  the  label  complained  of  was 
the  same  in  general  device,  coloring, 
and  arrangement,  as  plaintiff's,  differing 
only  in  an  occasional  word  or  figure, 
and  both  were  so  designed  and  printed 
as  to  throw  into  prominence  the  words 
"Monopol  Tobacco  Works"  in  the  one, 
and  the  circle  with  the  words  "North 
Pole  Tobacco  Works"  in  the  other, 
there  was  such  infringement  as  should 
be  enjoined.  Monopol  Tobacco  Works 
V.  Gensior  (1900)  66  N.  Y.  Supp.  156, 
32  Misc.  Bep.  87. 

One  who  uses  a  label  which  at  a 
casual  glance  resembles  that  of  a  labor 
organization,  though  associated  with 
distinguishing  words  or  names,  will  be 
enjoined  from  further  use  where  the 
onion  has  fully  complied  with  the  law 


in  adopting  its  labeL  Myrup  ▼.  Fried- 
man (1908)  112  N.  Y.  Supp.  1138,  128 
App.  Div.  888,  afBrming  order  (Sup. 
1908)  110  N.  Y.  Supp.  1106,  58  Misc. 
Rep.  323. 

The  words  "Meyers  Crystal  Blue,'* 
printed  on  a  blue  label  on  the  top  of 
purple  boxes  inclosing  a  shield,  were 
not  infringed  by  the  use  of  the  words 
"Meyers  German  Blue"  printed  on  sim- 
ilar labels.  Sawyer  v.  Meyer  (Pa. 
1875)  2  Wkly.  Notes  Cas.  197. 

Plaintiff's  bottle  had  a  depression  or 
panel  on  one  side  in  which  were  blown 
in  the  glass,  in  block  letters,  the  words 
"Hoyt's  German  Cologne,  B.  W.  Hoyt 
&  Co.,  Lowell,  Mass."  Defendant  im- 
itated this  bottle  in  all  respects,  except 
the  lettering  on  their  bottle  was  "Hoyt's 
Egyptian  Cologne,  F.  Hoyt  &  Co.,  Phil- 
adelphia," and  had  in  addition  a  picture 
of  the  sphynx  and  a  pyramid,  which 
were  not  on  the  plaintiff's  bottles. 
Held,  the  imitation  was  apparent,  and 
plaintiffs  were  entitled  to  an  injunction. 
Hoyt  V.  Hoyt  (1886)  2  Pa.  Co.  Ct  R. 
152. 

A  yellow  label,  with  a  black  border, 
containing  the  words  "Microbe  Destroy- 
er," without  any  devise  or  symbol,  is 
not  a  fraudulent  imitation  of  a  white 
label  of  different  size,  with  a  red  bor- 
der, containing  the  words  ''Microbe 
Killer,"  together  with  the  picture  of  a 
man  striking  a  skeleton  with  a  bludg- 
eon. Alff  V.  Radam  (1890)  77  Tex. 
530,  14  S.  W.  164, 19  Am.  St.  Rep.  792, 
9  L.  R.  A.  145. 

Plaintiff's  and-  defendant's  medicines 
were  both  put  up  in  gallon  jugs  of  sim- 
ilar shape  and  color.  One  was  called 
"Microbe  Destroyer,"  and  the  other 
"Microbe  Killer."  One  label  had  a  con- 
spicuous red  symbol  or  figure  in  the 
center,  with  printed  matter  in  columns 
at  each  side,  and  a  bright  red  border. 
The  other  was  printed  on  blue  or  yel- 
low paper,  with  no  symbol,  and  no  col- 
umns of  print.  Held,  no  infringement 
Radam  v.  Capital  Microbe  Destroyer 
Co.  (1891)  81  Tex.  122,  16  S.  W.  990. 
26  Am.  St.  Rep.  783. 

The  trade- mark  of  "Magic  Headache," 
used  on  packages  in  connection  with 
other  reading,  is  not  infringed  by  the 
use  of  similar  packages,  with  similar 
labels,  directions,  and  reading,  but  not 
using  the  words  "Magic  Headache." 
Gessler  v.  Grieb  (1891)  80  Wis.  21,  48 
N.  W.  1098,  27  Am.  St  Rep.  20. 

18.  Use  of  trade-mark  or  trade-name 
for  different  good8.^Defendant  had  the 
right  to  use  the  words  "Waukesha  Hy- 
geia  Mineral  Springs"  as  a  trade-mark, 
and  complainant  had  the  exclusive  right 
to  the  use  of  the  word  "Hygela"  as  a 
trade-mark,  except  in  the  form  used  by 
defendant.  Held,  that  the  fact  that 
defendant  made  the  word  "Hygeia" 
more  conspicuous  than  the  rest  of  his 
trade-mark  did  not  constitute  an  in- 
fringement of  complainant's  rights. 
Waukesha  Hygeia  Mineral  Springs  Co. 
v.    Hj'geia   Sparkling    Distilled    Water 
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Co.  (1894)  eS  Fed.  443,  11  0.  O.  A. 
282. 

Where  one  Ludlow  built  up  a  reputa- 
tion for  valves  sold  under  his  name, 
and  though  after  his  patent  expired,  de- 
fendant might  be  entitled  to  use  the 
word  "Ludlow"  to  describe  the  charac- 
ter of  his  valves,  he  should  be  restrain- 
ed from  using  such  word,  except  in  con- 
nection with  a  clear  and  unequivocal 
statement  that  the  valves  were  manu- 
factured by  defendant,  and  not  by  com- 
p]ainant  Ludlow  Valve  Mfg.  Co.  ▼. 
Pittsburgh  Mfg.  Co.  (1908)  166  Fed. 
26,  92  C.  C.  A.  60. 

Where  the  words  "High  Standard" 
have  been  used  for  a  number  of  years 
by  one  exclusively  for  a  trade-mark, 
and  have  thereby  acquired  a  secondary 
meaning  as  designating  and  identify- 
ing the  products  of  such  maker,  their 
use  by  another  in  connection  with  sim- 
ilar goods  in  a  way  which  may  probably 
deceive  purchasers  will  be  enjoined  as 
unfair  competition.  Lowe  Bros.  Co.  v. 
Toledo  Varnish  Co.  (1909)  168  Fed. 
627,  94  C.  C.  A.  83. 

Where  the  term  "Nic  Carter"  was 
registered  as  a  trade-mark  of  a  week- 
ly periodica]  devoted  to  fiction,  its 
protected  use  was  b'mited  to  periodicals, 
and  could  not  prevent  the  use  of  the 
words  to  designate  a  personage  in  a 
moving  picture  exhibition.  Atlas  Mfg. 
Co.  V.  Street  &  Smith  (1913)  204  Fed. 
398.  122  C.  C.  A.  568,  47  L.  R.  A.  (N. 
S.)  1002,  appeal  dismissed  Street  & 
Smith  V.  Atlas  Mfg.  Co.  (1913)  34  S. 
Ct  73,  231  U.  S.  348,  -68  L.  Ed.  262. 

Complainant,  having  a  registered 
trade-mark,  "Hex,"  applied  to  a  med- 
icine useful  for  dyspepsia  and  other 
disorders,  held  not  entitled  to  enjoin 
defendant  from  using  on  his  blood  puri- 
fier the  word  "Rex"  as  his  trade- nark. 
Theodore  Rectanus  Co.  v.  United  Drug 
Co.  (1915)  226  Fed.  546,  141  C.  C.  A. 
301. 

A  manufacturer  had  no  right  to  use 
the  illustration  of  a  crown  as  a  trade- 
mark for  paints  generally,  where  an- 
other has  previously  used  it  for  white 
lead.  Smith  v,  Reynolds  (C.  C.  1872) 
Fed.  Cas.  No.  13,098;  Id.  (C.  C.  1876) 
Fed.  Cas.  No.  13,099. 

Plaintiff  recorded  the  word  "Helio- 
type"  as  used  in  connection  with  n  print 
made  by  a  patented  process  called  "He- 
liotype."  Held,  that  its  use  on  a  print 
not  made  by  such  process  was  not  an 
ibfringement.  Osgood  v.  Rockwood  (C. 
C.  1873)  Fed.  Cas.  No.  10,605. 

A  trade-mark  used  only  in  connection 
with  the  dry  white  oxide  of  zinc  is  not 
infringed  by  use  in  connection  with 
paint  composed  of  white  oxide  of  zinc, 
ground  in  oil,  falsely  represented  as 
containing  white  oxide  of  zinc  made  by 
the  owner  of  the  trade-mark.  La  So- 
ciete  Anonyme  Des  Mines  v.  Baxter  (C. 
C.  1877)  Fed.  Cas.  No.  8,099. 

There  is  no  such  substantial  differ- 
ence between  cigarettes  and  smoking 
tobacco  as  will  justify  a  manufacturer 
of   cigarettes   in   applying   to   them   a 


name  which  has  become  the  well-recog- 
nixed  designation  of  another  manufac- 
turer's smoking  tobacco.  Carroll  ▼. 
Ertheiler  (C.  C.  1880)  1  Fed.  688,  690; 
American  Tobacco  Co.  ▼.  Polacsek  (C. 
C.  1909)  170  Fed.  117. 

Courts  should  not  be  astute  to  rec- 
ognize in  favor  of  an  infringer  fine  dis- 
tinctions between  different  articles  of 
merchandise  of  the  same  general  na- 
ture, and  should  resolve  against  the 
wrongdoer  any  fair  doubt  whether  the 
public  may  be  deceived  through  the  ap- 
plication of  the  spurious  symbol;  and 
hence  pale  ale  and  half  and  half  must, 
as  against  an  infringer,  be  treated  as 
malt  liquors  substantially  similar  to 
each  other,  and  belonging  to  the  same 
clsBS.  Bass,  Ratcliff  &  Gretton  v. 
Christian  Feigenspan  (C.  C.  1899)  96 
Fed.  206. 

Canning  companies  in  California  have 
the  right  to  use  the  name  "California" 
as  a  trade  designation,  and,  when  their 
products  have  become  well  and  favor- 
ably known  by  such  name,  are  entitled 
to  protection  against  the  fraudulent  use 
on  the  same  kind  of  fruit,  grown  and 
put  up  elsewhere,  of  labels  designating 
it  as  California  fruit.  California  Fruit 
Canners'  Ass'n  v.  Myer  (C.  C.  1899) 
104  Fedv  82. 

A  trade-mark  used  by  the  owner  on 
packages  of  baking  soda  and  saleratus 
is  infringed  by  the  use  thereof  by  an- 
other on  packages  of  baking  powder, 
the  articles  being  of  the  same  class; 
Church  &  Dwight  Co.  v.  Russ  (C.  C. 
1900)  99  Fed.  276. 

Complainant  acquired  by  assignment 
the  exclusive  right  to  use  the  name 
"Pancoast"  as  a  trade-name  upon  the 
patented  article.  Held  the  use,  by  de- 
fendant of  the  name  "Pancoast,"  or  its 
equivalent,  "Pan-Coast,"  on  a  different 
article  from  that  of  the  patents  with 
which  it  had  always  been  associated 
was  an  infringement  of  complainant's 
rights  as  owner,  of  both  the  patents 
and  the  trade-name,  which  entitled  him 
to  an  injunction.  Janney  y.  Pan-Coast 
Ventilator  &  Mfg.  Co.  (C.  C.  1904)  128 
Fed.  121. 

Complainant  manufactured  two  prep- 
arations for  making  root  beer.  One 
was  in  syrup  form,  which  complainant 
had  extensively  advertised,  and  was 
called  by  consumers  "Hires"  or  "Hires 
Root  Beer."  Defendant  purchased  the 
extract  preparation,  and  made  a  bev- 
erage therefrom  without  following  the 
directions  to  prepare  it  by  fermenta- 
tion with  yeast,  and  sold  the  beverage 
as  "Hires"  or  "Hires  Root  Beer." 
Held,  that  defendant's  action  constitut- 
ed a  violation  of  complainant's  trade- 
name rights  in  the  name  "Hires." 
Charles  E.  Hires  Co.  v.  Xepapas  (C. 
C.  1910)  180  Fed.  952. 

Vassar  College  held  not  to  have  such 
a  property  right  in  its  name  and  insig- 
nia as  to  entitle  it  to  restrain  defend- 
ant's use  thereof  in  the  advertiseni*»nt 
of  chocolate  candy.    Vassar  College  y. 
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Loose* Wiles  Biscuit  Go.  (D.  0.  1912) 
197  Fed.  982. 

Registration  of  the  word  '*Jewel,'*  as 
applied  to  gasolene  stoves,  will  not  be 
permitted  where  prior  use  by  another 
company  of  the  same  word  as  applied  to 
coal  and  wood  stoves  is  shown.  Amer- 
ican Stove  Co.  V.  Detroit  Stove  Works 

(1908)  31  App.  D.  G.  304. 

One  who  has  adopted  a  trade-mark  to 
identify  his  product,  and  has  created  a 
valoable  market  therefor,  and  has  in- 
doced  public  confidence  in  the  superior 
qoality  of  his  goods,  is  entitled  to  be 
protected  against  those  who,  without 
right,  attempt  to  appropriate  his  trade- 
mark and  apply  it  to  other  goods  of 
the  same  class.  J.  W.  Epperson  &  Go. 
V.  Bluthenthal  (Ala.  1906)  42  So.  863. 

Though  the  O.  F.  G.  and  Carlisle 
whiskies  were  frequently  called  "O.  F. 
C.  (Taylor)"  and  "Carlisle  (Taylor )'• 
by  dealers,  it  appearing  that  the  par- 
ties having  the  right  to  name  the  whis- 
kies had  never  so  called  them,  the  S. 
Go.  cannot  complain  of  the  use  of  the 
trade-mark  "Old  Taylor  Whisky"  by 
the  E.  H.  T.,  Jr.,  &,  Sons  Go.  George 
T.  StsCT  Co.  V.  Taylor  (1894)  95  Ky. 
651.  27  S.  W.  247. 

Hie  fact  that  a  trade-name  was  used 
without  any  intention  of  showing  the 
origin  of  goods,  and  without  the  pur- 
pose of  acquiring  any  right  to  the  name 
as  applied  to  the  goods,  did  not  prevent 
one  from  adopting  it  as  a  trade-name 
for  the  manufacture  by  him  of  similar 
goods.  Cohen  v.  Nagle  (1906)  76  N. 
E.  276.  190  Mass.  4,  2  L.  R.  A.  (N.  S.) 
964. 

A  manufacturer  put  the  word  "Sun- 
shine" as  a  trade-mark  on  its  stoves  and 
the  letters  "SS"  or  "S"  on  the  detach- 
able parts  to  indicate  that  they  were 
intended  to  fit  a  "Sunshine"  stove.  An- 
other manufacturer  made  parts  of 
stoves  in  exact  imitation  of  those  of 
the  "Sunshine"  stove,  and  advertised 
that  they  were  made  by  the  manufac- 
turer of  the  "Sunshine"  stove.  Held 
such  a  course  was  an  infringement  of 
the  trade-mark  "Sunshine."  Reading 
Stove  Works,  Orr,  Painter  &  Co.  v.  S. 
H.  Howes  Co.  (1909)  87  N.  B.  751, 
201  Mass.  437. 

Where  a  contract  giving  the  right  to 
use  an  individual's  name  entitled  par- 
ties to  use  the  name  only  when  applied 
to  the  several  commodities  specified 
therein,  an  injunction  forbidding  its  use 
on  other  articles,  where  such  use  is  not 
deceptive  or  misleading,  goes  too  far, 
and  should  be  modified  accordingly. 
Andrew     Jergens     Co.    v.     Woodbury 

(1909)  90  N.  B.  344,  197  N.  Y.  66, 
affirming  and  modifying  judgment 
(1908)  112  N.  Y.  S.  1121, 128  App.  Div. 
924,  and  rehearing  denied  (1910)  91  N. 
E.  1109,  197  N.  Y.  681. 

Defendant's  use  of  the  word  "Italian" 
as  identi^ng  an  inferior  grade  of  un- 
derwear held  unfair  competition  and  a 
violation  of  the  rights  of  plaintiff  who 
had  established  that  word  as  identifying 
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a  superior  grade  manufactured  and  sold 
by  him.  Julius  Kayser  &  Co.  v.  Italian 
Silk  Underwear  Co.  (1914)  146  N.  Y. 
Supp.  22,  160  App.  Div.  607. 

Fraud  cannot  be  imputed  from  the 
fact  that  coal  operators  sell  under  the 
same  name  coal  which  is  mined  from  a 
neighboring  colliery  not  upon  the  tract 
of  land  from  which  the  trade-name  is 
derived,  but  which  is  essentially  the 
same  kind  of  coal.  Piper  v.  Laughman 
(1884)  6  Pa.  Co.  Ct  R.  232. 

19.  Deception  of  public^— A  trade- 
mark is  infringed  if  there  is  such  a  re- 
semblance as  is  calculated  to  mislead 
ordinary  purchasers.  McLean  v.  Flem- 
ing (1877)  96  U.  S.  245,  251,  24  L.  Ed. 
828;  Sterling  Remedy  Go.  v.  Eureka 
Chemical  &  Manufacturing  Go.  (1897) 
80  Fed.  105,  25  G.  G.  A.  314  (affirming 
[C.  G.  1805]  70  Fed.  704);  Kann  v. 
Diamond  Steel  Go.  (1898)  89  Fed.  706, 
32  G.  G.  A.  324;  Van  Camp  Packing 
Go.  V.  Cruikshanks  Bros.  Co.  (1898) 
90  Fed.  814,  33  C.  G.  A.  280;  G.  Heile- 
man  Brewing  Go.  v.  Independent  Brew- 
ing Go.  (1911)  191  Fed.  489,  112  G.  G. 
A.  133;  De  Voe  Snuff  Go.  v.  Wolff 
(1913)  206  Fed.  420,  124  G.  G.  A.  302; 
Walton  V.  Crowley  (G.  G.  1856)  Fed. 
Gas.  No.  17,133;  Hostetter  v.  Vowinkle 
(C.  C.  1871)  Fed.  Gas.  No.  6,714; 
Blackwell  v.  Armistead  (G.  G.  1872) 
Fed.  Gas.  No.  1,474;  Manhattan  Medi- 
cine Go.  V.  Wood  (G.  C.  1878)  Fed.  Gas. 
No-  9,026;  Consolidated  Fruit- Jar  Co. 
V.  Thomas  (G.  G.  1879)  Fed.  Gas.  No. 
8,131;  Hostetter  v.  Adams  (G.  C.  1882) 
10  Fed.  838;  Shaw  Stocking  Go.  v. 
Mack  (G.  G.  1882)  12  Fed.  707;  Glen 
Gove  Mfg.  Go.  v.  Ludeling  (C.  0.  1885) 
22  Fed.  823;  Southern  White  Lead  Co. 
V.  Gary  (G.  G.  1885)  25  Fed.  125;  An- 
heuser-Busch Brewing  Ass'n  v.  Clarke 
(G.  G.  1886)  26  Fed.  410;  Sterling 
Remedy  Co.  v.  Eureka  Chemical  &  Mfg. 
Co.  (G.  C.  1895)  70  Fed.  704;  Gauff- 
man  v.  Schuler  (C.  G.  1903)  128  Fed. 
205;  Walter  Baker  &  Go.  v.  Puritan 
Pure  Food  Go.  (C.  C.  1906)  139  Fed. 
680;  Liggett  &  Myer  Tobacco  Go.  v. 
Hynes  (D.  C.  1884)  20  Fed.  883;  Coca- 
Cola  Go.  V.  J.  G.  Butler  &  Sons  (D.  G. 
1916)  229  Fed.  224;  HaD  &  Ruckel  v. 
Ingram  (1906)  28  App.  D.  G.  454; 
Bradley  v.  Norton  (1865)  33  Conn.  157, 
87  Am.  Dec.  200;  Boardraan  v.  Meri- 
den  Britannia  Co.  (1868)  35  Conn.  402. 
95  Am.  Dec.  270;  Ball  v.  Siegel  (1886) 
116  ni.  137,  4  N.  B.  667,  56  Am.  Rep. 
766;  Frazer  v.  Frazer  Lubricator  Co. 
(1886)  18  m.  App.  (18  Bradw.)  450; 
Sohl  V.  Geisendorf  (Ind.  1871)  1  Wils. 
60;  Metcalfe  v.  Brand  (1887)  86  Ky. 
331,  5  S.  W.  773.  9  Ky.  Law  Rep.  801, 
9  Am.  St.  Rep.  282;  A.  Gusimano  & 
Co.  V.  Olive  OU  Importing  Go.  (1905) 
38  So.  200,  114  La.  312;  W.  R.  Lynn 
Shoe  Co.  V.  Auburn-Lynn  Shoe  Co. 
(1905)  62  A.  499.  100  Me.  461,  4  L. 
R.  A.  (N.  S.)  960;  Oilman  v.  Hunnewell 
(1877)  122  Mass.  139;  Filley  v.  Fassett 
(1869)  44  Mo.  168,  100  Am.  Dec.  275; 
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Drummond  Tobacco  Co.  t.  Addison 
Tinsley  Tobacco  Co.  (1892)  52  Mo. 
App.  10;  Regent  Shoe  Mfg.  Co.  v. 
Haaker  (1906)  106  N.  W.  595,  75  Neb. 
426,  4  L.  R.  A.  (N.  S.)  447;  Wirtz  v. 
Eagle  Bottling  Co.  (1892)  50  N.  J.  Bq. 
164,  24  AtL  658{  Merrimack  Manufac- 
turing Co.  V.  Garner  (N.  Y.  1855)  4 
B.  D.  Smith,  387;  Brooklyn  White 
Lead  Co.  v.  Masury  (N.  Y.  1857)  25 
Barb.  416;  Williams  v.  Spence  (N.  Y, 
1863)  25  How.  Prac.  366;  Lockwood 
V.  Bostwick  (N.  Y.  1869)  2  Daly,  521; 
Brown  v.  Mercer  (1874)  37  N.  Y.  Super. 
Ct.  (5  Jones  &  S.)  265;  Popham  v. 
Cole  (1876)  66  N.  Y.  69,  23  Am.  Rep. 
22;  Colmau  v.  Crump  (1877)  70  N.  Y. 
573;  Hurricane  Patent  Lantern  Co.  v. 
Miller  (N.  Y.  1878)  56  How.  Prac.  234; 
Cahn  V.  Gottschalk  (1888)  14  Daly, 
542,  2  N.  Y.  Supp.  13;  Oneida  Commu- 
nity V.  Oneida  Game  Trap  Co.  (1914) 
150  N.  Y.  S.  918  (judgment  affirmed 
[1915]  154  N.  Y.  S.  391) ;  CoUaday  v. 
Baird  (Pa.  1860)  4  Phila.  139;  Wiest 
Co.  V.  Weeks  Co.  (1895)  (Pa.  Com. 
PL)  7  Kulp.  505;  Shaw  v.  Pilling  (1896) 
176  Pa.  78,  34  Ati.  446;  White  v.  Trow- 
bridge (1906)  64  A.  862,  216  Pa.  11; 
Listman  Mill  Co.  v.  Williams  list- 
man  MilUng  Co.  (1894)  88  Wis.  334.  60 
N.  W.  261,  43  Am.  St  Rep.  907.  CON- 
TRA, see  Popham  v.  Wilcox  (N.  Y. 
1873)  14  Abb.  Prac.  (N.  S.)  206. 

One  using  "Fairbank's  Gold  Dust"  as 
a  name  for  washing  powder  is  not  en- 
titled to  enjoin  the  use  by  another  of 
the  words  "jGold  Drop,"  where  the 
packages  are  so  dissimilar  that  there  is 
no  likelihood  of  deceiving  purchasers 
using  any  care  whatever.  N.  K.  Fair- 
bank  Co.  V.  R.  W.  BeU  Manuf  g  Co. 
(18^)  77  Fed.  869,  23  C.  C.  A.  554; 
N.  K.  Fairbank  Co.  v.  Luckel,  King  & 
Cake  Soap  Co.  (C.  C.  1898)  88  Fed. 
694. 

Equity  will  not  restrain  a  defendant 
from  the  use  of  a  label  on  the  ground 
that  it  infringes  the  plaintiff's  trade- 
mark, unless  the  form,  the  words,  the 
figures,  lines,  and  devices,  are  so  simi- 
lar that  any  person,  with  such  reason- 
able care  and  observation  as  the  pub- 
lic generally  are  capable  of  using,  and 
may  be  expected  to  exercise,  would  mis- 
take the  one  for  the  other.  Gilman  v. 
Hunnewell  (1877)  122  Mass.  139;  Mis- 
keU  V.  Prokop  (1899)  79  N.  W.  552,  58 

Neb.  628. 

Where  the  intention  to  deceive  has 
been  shown  it  is  not  necessary  that  the 
similarity  be  so  close  as  to  deceive  pur- 
chasers exercising  ordinary  care  and 
prudence,  but  only  that  it  should  be 
sufficient  to  deceive  the  incautious  and 
unwary.  Drummond  Tobacco  Co.  v. 
Addison  Tinsley  Tobacco  Co.  (1892)  52 
Mo.  App.  10:  Smith  v.  Woodruff  (N. 
Y.  1867)  48  Barb.  438. 

Where  plaintiflTs  work  is  a  star  of 
tin,  a  half  inch  in  diameter,  having  a 
hole  in  the  center,  and  defendant  uses 
a  round  piece  of  gilded  paper,  three- 
fourths  of  an  inch  in  diameter,  having 
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on  it  a  red  star,  with  certain  wording, 
and  there  is  no  evidence  of  actual  de- 
ception, defendant's  mark  is  not  calcu- 
lated to  mislead.  Liggett  &  Myers  To- 
bacco Co.  V.  Finzer  (1888)  128  U.  S. 
182,  9  Sup.  Ct.  60,  32  L.  Ed.  395. 

Complainant  marks  its  plug  tobacco 
with  a  star  of  tin,  a  half  inch  in  di- 
ameter, having  a  hole  in  the  center. 
Defendant  uses  a  round  piece  of  gilded 
paper,  three-fourths  of  an  inch  in  di- 
ameter, having  on  it  a  red  star,  under 
which  is  the  word  "Light."  There  is 
no  evidence  of  actual  deception.  Held, 
that  defendant's  mark  is  not  calculated 
to  mislead.    Id. 

Where  one  making  sewing  machines 
placed  thereon  a  device  calculated  and 
intended  to  mislead  the  public  as  to  the 
manufacturer,  it  is  immaterial  that  he 
used  on  his  machines  the  words  "New 
York  S.  M.  Mfg.  Co.  Warranted,"  whUe 
the  name  of  the  company,  which  was 
placed  by  it  on  its  machines  in  the  same 
place,  was  "The  Singer  Manufacturing 
Co."  Singer  Mfg.  Co.  v.  Bent  (1896) 
163  U.  S.  205,  16  Sup.  Ct  1016,  41  L. 
Ed.  131. 

The  use  of  a  brand  differing  from 
that  used  by  another  only  in  adding  the 
initials  to  a  name,  slightly  altering  the 
design  of  the  letters  in  a  prominent 
word,  and  the  arrangement  of  certain 
letters  and  words,  is  a  colorable  imita- 
tion, manifestly  intended  to  mislead  the 
public,  and  will  be  enjoined.  Pillsbury 
V.  Pillsbury-Washbum  Flour  Mills  Co. 
(1894)  64  Fed.  841,  12  C.  C.  A.  432. 

Dissimilarities  appearing  on  compari- 
son are  not  a  test  of  infringement  of 
a  trade-mark  wraiiper,  as  purchasers 
have  not  the  advantage  of  making  com- 
parisons, and  an  article  may  be  adver- 
tised and  become  known  by  its  name,  or 
by  certain  catchwords  easily  retained  in 
the  memory,  an  imitation  of  which  may 
be  sufficient  to  deceive  purchasers  ex- 
ercising ordinary  care,  though  the 
wrappers  in  other  respects  may  be  dis- 
similar. Stuart  V.  F.  G.  Stewart  Co. 
(1899)  91  Fed.  243,  33  C.  C.  A.  480, 
reversing  decree  (C.  C.  1898)  85  Fed. 
778. 

It  is  sufficient  to  warrant  an  injunc- 
tion against  infringement  of  a  trade- 
name that  defendant  has  used  it  in  a 
manner  which  is  likely  to  produce  con- 
fusion as  to  the  origin  of  the  article  to 
which  it  is  applied.  Consolidated  Ice 
Co.  V.  Hygeia  Distilled  Water  Co. 
(1907)  151  Fed.  10,  80  C.  C.  A.  506, 
affirming  decree  Hygeia  Distilled  Wa- 
ter Co.  V.  Consolidated  Ice  Co.  (C.  C. 
1906)   144  Fed.  139. 

The  test  of  infringement  of  a  trade- 
mark is  whether  the  device  used  by  de- 
fendants is  calculated  to  induce  pur- 
chasers using  ordinary  care  to  purchase 
articles  to  which  it  is  affixed  in  the  be- 
lief that  they  are  made  by  the  owner 
of  the  trade-mark.  Layton  Pure  Food 
Co.  V.  Church  &  Dwight  Co.  (1910) 
182  Fed.  24,  104  C.  C.  A.  464. 

A  maker  of  horseshoe  nails  adopted 
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as  a  trade-mark  a  check  figure  formed 
bj  intersecting  lines,  which  was  im- 
pressed on  the  bevel  face  of  the  heads 
of  the  nails.  Defendant  commenced 
the  use  of  a  similar  check  figure,  the 
only  material  difference  being  that  a 
triangular  space  in  the  center  was  left 
plain.  Held,  defendant's  mark  sufB- 
dently  resembled  complainant's  to  de- 
ceive purchasers  and  to  indicate  an  in- 
tention to  do  so,  and  constituted  an  in- 
fringement Capewell  Horse  Nail  Co. 
V.  Green  (1911)  188  Fed.  20,  110  C,  C. 
A.  170,  affirming  decree  (C.  C.  1910) 
182  Fed.  404. 

Actual  intent  to  deceive  purchasers 
need  not  necessarily  be  shown  to  en- 
title to  relief  against  one  who  so  near- 
ly imitates  a  trade-mark  as  to  enable 
dealers  to  deceive  purchasers.  W.  A. 
Gaines  &  Co.  v.  Turner-Looker  Co. 
(1913)  204  Fed.  553.  123  C.  C.  A.  79. 

The  use  of  one's  label  for  the  pur- 
pose of  deceiving  purchasers  will  be  en- 
joined. .  Coffeen  v.  Brunton  (C.  O. 
1849)  Fed.  Cas.  No.  2,946. 

Where  the  representations  employed 
bear  such  resemblance  to  plaintiff's 
trade-mark  as  to  be  calculated  to  mis- 
lead generally  the  purchasers  of  the 
article,  and  to  make  it  pass  with  them 
for  the  one  sold  by  him,  such  repre- 
sentations will  be  enjoined.  Walton  v. 
Crowley  (C.  C.  1856)  Fed.  Cas.  No. 
17,133. 

Where  numerals  were  prominent  fea- 
tures in  plaintiff's  design,  and  the  same 
numerals  were  used  in  a  similar  design 
by  defendants,  such  use,  adopted  to 
designate  the  same  kind  of  articles,  is 
calculated  to  aid  in  deceiving  the  pub- 
lic, and  is  an  infringement  of  plaintiffs 
trade-mark.  The  Shaw  Stocking  Co. 
V.  Mack  (C.  C.  1882)  12  Fed.  707. 

The  only  resemblance  between  de- 
fendant's and  complainants'  packages 
was  in  the  color  of  the  labels,  the  use 
of  the  words  "Montserrat  Idme-Fruit 
Juice,"  and  the  form  of  the  bottles,  but 
the  evidence  disclosed  that  most  lime- 
juice  bottles  were  quite  similar  in  size 
and  design.  Held  no  deception.  Evans 
V.  Von  Laer  (O.  C.  1887)  32  Fed.  153. 

Defendants'  use  of  a  bottle  for  bit- 
ters which  dosely  resembles  plaintiffs 
in  form,  color,  label,  etc.,  with  a  differ- 
ence only  in  a  part  of  the  l^bel  design, 
is  an  imitation  well  and  designedly  cal- 
culated to  deceive.  Myers  v.  Theller 
(0.  C.  1889)  38  Fed.  607. 

The  use  of  the  term  "Celluloid"  by 
defendant  as  applied  to  an  article  of 
his  manufacture,  "Celluloid  Starch."  is 
not  Buch  as  to  induce  the  public  to  be- 
lieve that  the  starch  was  connected 
with  plaintiff,,  a  company  manufactur- 
ing articles  from  celluloid,  or  a  product 
of  its  manufacture,  and  it  is  not  an  in- 
fringement of  its  trade-mark.  Cellu- 
loid Mfg.  Co.  V.  Read  (C.  C.  1891)  47 
Fed.  712. 

Use  of  the  arbitrary  term  "Bro- 
midia,"  previously  adopted  by  another, 
is   an  imitation  likely  to  deceive  the 


public,  notwithstanding  the  fact  that 
the  infringing  manufacturer's  name  is 
printed  on  each  label.  Battle  v.  Fin- 
lay  (C.  C.  1892)  50  Fed.  106. 

To  establish  infringement  of  a  trade- 
mark, it  is  not  essential  to  show  that 
any  one  has  actually  been  deceived,  or 
an  intent  to  deceive,  although  proof 
that  persons  have  been  deceived  is  per- 
tinent and  persuasive  evidence  that  the 
mark  complained  of  is  calculated  and 
was  intended  to  deceive.  American  Tin 
Plate  Co.  V.  Licking  Roller  Mill  Co.  (C. 
C.  1902)  158  Fed.  690. 

Plaintiff's  trade-mark  was  "Old  Mill 
Soap."  Defendant  in  using  the  name, 
"Old  Stone  Mill  Soap,"  on  similar  pack- 
ages, with  the  letters  and  the  type  of 
the  names  similar  in  each  case,  and 
the  appearance  of  the  package  well  cal- 
culated to  deceive  the  public,  was  guilty 
of  unfair  competition.  Swift  &  Co.  v. 
Brenner  (C.  C.  1903)  125  Fed.  826. 

Where  there  was  no  imitation  of 
complainants'  packages,  nor  any  evi- 
dence that  the  name  was  adopted  for 
any  fraudulent  or  dishonest  purpose, 
but  it  was  shown  that  it  had  a  tend- 
ency to  confuse  purchasers,  liability  to 
confusion  and  deception  was  ground  for 
restraining  defendants  from  using  the 
name  unless  accompanied  by  a  clear 
statement  that  its  cocoa  was  not  that 
of  complainants.  Van  Houten  v.  Hoot- 
on  Cocoa  &  Chocolate  Co.  (C.  C.  1904) 
130  Fed.  600. 

Where  plaintiff  adopted  as  a  trade- 
mark the  letters  '*HM,"  which  it  mark- 
ed on  its  goods  in  a  shield-shaped  space 
with  the  figure  of  a  diamond  between 
the  letters,  and  defendant  used  the  let- 
ters "MM,"  placed  within  a  diamond- 
shaped  space,  the  similarity  between 
the  two  marks  was  not  such  as  to  de- 
ceive purchasers  using  reasonable  care 
or  to  charge  defendant  with  infringe- 
ment. H.  Mueller  Mfg.  Co.  v.  A.  Y. 
McDonaly  &  Morrison  Mfg.  Co.  (C.  C. 
1908)  164  Fed.  1001,  decree  modified 
A.  Y.  McDonald  &  Morrison  Mfg.  Co. 
V.  H.  Mueller  Mfg.  Co.  (1910)  183  Fed. 
972,  106  C.  C.  A.  312. 

Where,  after  the  expiration  of  a  pat- 
ent on  "Jenkins  valves"  defendant  be- 
gan to  manufacture  and  sell  similar 
valves  under  the  same  name,  it  was 
bound  to  disclose,  in  connection  with 
the  name,  the  source  of  manufacture  in 
such  way  as  to  prevent  the  public  from 
believing  that  defendant's  valves  were 
those  of  the  successor  of  the  patentee. 
Jenkins  Bros.  v.  Kelly  &  Jones  Co.  (D. 
C.  1914)  212  Fed.  328. 

One  who  adopts  the  name  ''Mechan- 
ics' Store"  for  his  place  of  business 
may  acquire  a  property  right  therein  as 
a  trade -name,  so  that  equity  will  enjoin 
the  use  by  another  of  the  name  "Me- 
chanical Store"  in  such  a  way  as  to 
mislead  purchasers.  Weinstock,  Lubin 
&  Co.  V.  Marks  (1895)  109  Cal.  529, 
42  Pac.  142.  30  L.  R.  A.  182,  50  Am. 
St.  Rep.  57. 

When  a  partnership  and  its  predeces- 
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Bors  in  business  for  many  years  have 
been  designated  as  the  "Cyclops  Ma- 
chine Works,"  equity  will  not  allow  a 
corporation  in  the  same  locality  to  ap- 
propriate the  word  "Cyclops"  in  the 
conduct  of  its  business  for  the  purpose 
of  misleading  the  customers  and  ap- 
propriating the  good  will  of  the  part- 
nership. Hainque  v.  Cyclops  Iron 
Works  (1902)  68  P.  1014,  136  Cal.  351. 

A  trade-mark,  consisting  of  the  pic- 
ture of  a  tobacco  plant  and  the  words 
"Fabrica  Tobaccos,"  which  together 
had  been  in  common  use  in  the  tobacco 
business  with  certain  other  words,  is 
not  infringed  by  a  label  having  a  simi- 
lar picture,  the  words  "Fabrico  Tobac- 
cos" on  either  side  of  the  picture,  and 
wor^s  differing  from  plaintifiTs  since  as 
a  whole  they  are  not  so  similar  that  a 
purchaser  using  ordinary  care  and  cau- 
tion would  likely  mistake  the  one  for 
the  other.  Solis  Cigar  Co.  ▼.  Pozo 
(1891)  16  Colo.  388,  26  Pac.  556,  25 
Am.  St  Rep.  279. 

The  publication  by  William  Rogers, 
Jr.,  of  an  advertisement  that  he  is  a 
manufacturer  of  "the  celebrated  Wm. 
Rogers,  Sr.,  spoons,  forks,  and  knives," 
is  not  in  violation  of  the  rights  of  the 
successors  in  business  of  William  Rog- 
ers, Sr.,  who  designate  their  goods  in 
that  manner,  when  the  advertisement  is 
not  intended  or  calculated  to  induce  the 
public  to  believe  that  Uie  goods  are 
manufactured  by  such  successors,  Al- 
though the  effect  of  the  advertisement 
i9  to  cause  the  goods  of  William  Rog- 
ers, Jr.,  to  be  known  in  the  market  as 
"Wm.  Rogers*  goods."  William  Rogers 
Mfg.  Co.  Y.  Simpson  (1887)  54  Conn. 
527.  9  Atl.  395. 

The  doctrine  that  trade-marks  shall 
not  be  simulated  depends  largely  on  the 
broad  principle  that  the  public  are  en- 
titled to  protection  from  the  use  of 
previously  appropriated  names  or  sym- 
bols in  such  a  manner  as  may  deceive 
them  by  inducing  or  leading  to  the  pur- 
chase of  one  thing  for  another.  Hop- 
kins Amusement  Co.  v.  Frohman  (1902) 
103  111.  App.  613,  judgment  affirmed 
(1903)  67  N.  E.  391,  202  111.  541. 

Where,  in  order  to  secure  to  itself 
the  fame  and  benefits  of  plaintiff's 
drama  and  trade-mark,  defendant  had 
advertised  his  play  under  the  name  of 
such  drama  in  order  to  deceive  the 
public,  and  make  such  play  so  adver- 
tised, appear  to  be  that  owned  by  plain- 
tiff, such  facts  were  sufficient  to  justify 
an  injunction  restraining  defendant  on 
the  ground  of  deception  of  the  public. 
Hopkins  Amusement  Co.  v.  Frohman 
(1903)  67  N.  E.  391,  202  lU.  541,  af- 
firming judgment  (1902)  103  lU.  App. 
613. 

A  manufacturer  printed  on  the  boxes 
the  words  "Non- Secret  Den^l  Vulca- 
nite, made  according  to  our  analysis  of 
the  Akron  Dental  Rubber";  the  words 
"Akron  Dental  Rubber"  being  the  trade- 
mark of  a  competitor,  and  printed  in 
red  ink  and  large  type.    The  preceding 
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words  were  printed  In  large  black  type, 
and  the  formula  for  the  preparation  of 
the  article  followed  in  red  ink  in  very 
small  type.  Held,  that  the  label  was 
likely  to  mislead,  and  was  an  infringe- 
ment. Keller  v.  B.  F.  Goodrich  Co. 
(1888)  117  Ind.  556,  19  N.  E.  196,  10 
Am.  St.  Rep.  8a 

Where  the  use  of  a  trade-name  is 
calculated  to  deceive  the  public,  injunc- 
tion may  be  granted  against  improperly 
using  the  name,  whether  in  good  faith 
or  otherwise.  Atlas  Assur.  Co.  v.  At- 
las Ins.  Co.  (Iowa,  1907)  112  N.  W. 
232,  judgment  modified  (1908)  114  N. 
W.  609. 

There  is  not  ground  for  an  injunction 
to  protect  a  trade-mark  or  label,  where 
the  ordinary  purchaser  is  not  deceived 
into  buying  defendant's  goods  when  it 
is  intended  to  buy  plaintiff's.  New  Or- 
leans Coffee  Co.  v.  American  Coffee  Co. 
of  New  Orleans  (1909)  49  So.  730,  124 
La.  19. 

In  a  suit  to  enjoin  the  infringement 
of  a  trade -name,  a  finding  "that  the 
similarity  of  names  is  likely  to  create 
confusion  and  lead  td  mistakes,  and 
that  such  mistakes  have  been  and  are 
damaging  to  complainants,"  is  suffi- 
ciently definite.  Viano  v.  Baccigalupo 
(1903)  67  N.  E.  641,  183  Mass.  160. 

Complainant  held  entitled  to  protec- 
tion against  infringement  by  rival  deal- 
ers of  a  carton  calculated  to  deceive 
the  ultimate  consumer.  Forster  Mfg. 
Co.  V.  Cutter-Tower  Co.  (1912)  97  N. 
E.  749,  211  Mass.  219. 

To  justify  an  injunction  against  the 
use  of  a  certain  trade -mark,  it  should 
at  least  appear  that  the  resemblance 
between  the  original  and  the  one  alleg- 
ed to  be  similar  is  sufficiently  close  to 
raise  the  probability  of  mistake  on  the 
part  of  the  public,  or  design  and  pur- 
pose to  mislead  and  deceive,  on  the 
part  of  the  defendant.  McCartney  ▼. 
Gamhart  (1870)  45  Mo.  593,  100  Am. 
Dec.  397. 

Use  by  defendant  of  some  of  the  same 
words,  and  cuts  of  the  same  building, 
but  not  so  similar  as  to  induce  pur- 
chasers to  believe  that  plaintiff's  prod- 
uct was  being  offered  for  sale,  does 
not  constitute  infringement.  Nichol- 
son V.  Wm.  A.  Stickney  Cigar  Co. 
(1900)  59  S.  W.  121,  158  Mo.  158. 

Complainant  marked  on  the  selvedge 
of  silk  'The  Stirling  Silk  Company,'* 
and  defendant  subsequently  put  out  a 
silk  marked  "The  Sterling  Silk  Compa- 
ny," and  the  word  "Wear"  was  added 
to  "Guarantied,"  and  there  was  a  dif- 
ference in  the  spacing  between  the 
words.  Held,  that  complainant  had  a 
prima  fade  case  for  protection  against 
the  nse  of  the  name  in  the  manner 
shown,  since  there  was  no  difference 
substantial  enough  to  prevent  probable 
misleading  to  the  retail  purchaser. 
Stirling  Silk  Mfg.  Co.  ▼.  Sterling  Silk 
Co,  (1900)  46  A,  199,  59  N.  J.  Eq.  394. 

Where  manufacturers  of  ribbons 
adopted  a  trade- mark,  the  form  of 
which  was  necessarily  liable  to  a  cer- 
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tain  degree  of  imitation  in  general  ef- 
fect, if  the  general  form  or  idea  was 
adopted,  its  protection  as  a  trade-mark 
mast,  to  some  extent,  depend  on  the 
liability  of  a  purchaser  to  be  deceived 
on  dose  inspection.  Corbett  Bros.  Ck>. 
y.  Reinhardt-Meding  Co.  (N.  J.  1910) 
76  A.  243. 

If  the  marks  used  by  the  defendants, 
though  resembling  the  complainant's  in 
some  respects,  would  not  probably  de- 
ceive the  ordinary  mass  of  purchasers 
paying  the  attention  which  such  persons 
usually  do  in  buying  the  article  in  ques- 
tion, an  injunction  will  not  be  granted, 
but  otherwise  if  careful  inspection  is 
necessary  to  distinguish  the  genuine. 
Partridge  v.  Menck  (N.  Y..  1846)  2 
Sandf .  Ch.  622. 

Where  an  imitation  is  only  partial, 
if  it  is  calculated  to  mislead  the  pub- 
lic and  is  manifestly  intended  for  that 
purpose,  an  injunction  will  be  granted. 
Amoskeag  Mfg.  Co.  y.  Spear  (1849)  4 
N.  Y.  Super.  Ct.  (2  Sandf.)  599. 

An  infringement  of  a  trade -mark  may 
be  enjoined  if  the  imitation  is  calculat- 
ed to  mislead  the  public,  even  though 
the  distinction  between  the  imitation 
and  the  original  would  at  once  be  seen 
upon  a  slight  or  casual  examination. 
Popham  y.  Wilcox  (N.  Y.  1873)  14 
Abb.  Prac.   (N.  S.)  206. 

Defendants  imported  matches  in  box- 
es of  like  size  and  general  appearance 
to  those  of  plaintiff  and  bearing  a  label, 
stamped  in  red,  with  the  same  words, 
except  that  "The  Vulture"  was  substi- 
tuted for  **The  Vulcan,**  with  a  fac- 
simile of  the  same  medals,  and  also  a 
picture  of  a  vulture.  The  words  and 
characters  on  the  bottom  and  one  of 
the  sides  of  the  two  boxes  were  widely 
dissimilar.  Held,  the  resemblance  was 
such  as  to  tend  to  create  confusion,  and 
deceive  intending  purchasers  of  plain- 
tiffs  goods,  and  plaintiff  was  entitled  to 
an  injunction.  Taendsticksfabriks  Ak- 
ticbolagat  Vulcan  v.  Myers  (1898)  139 
N.  Y.  364,  34  N.  E.  904. 

The  fact  that  a  newspaper  has  be- 
come popularly  known  as  the  "Com- 
mercial" or  the  "New  York  Commer- 
cial** may  give  it  a  proprietary  right  to 
such  name,  but,  in  order  to  restrain  an- 
other paper  from  using  that  name,  it 
must  be  shown  that  deception  is  prob- 
able and  actual,  or  probable  injury  to 
the  plaintiff  will  result.  Commercial 
Advertiser  Ass*n  v.  Haynes  (1898)  49 
N.  Y.  S.  938,  26  App.  Div.  279. 

Plaintiff's  label  was  a  picture  and 
other  devices  and  the  words  "Pride  of 
Rome.**  Defendants  adopted  a  label  of 
the  same  size,  having  substantially  the 
same  picture  as  was  on  plaintiff's  label, 
with  the  words,  in  similar  lettering, 
"Pride  of  the  Home**  above,  and  other 
similarities.  Held,  defendants*  label 
was  an  infringement  on  plaintiff*s,  the 
similarity  being  sufficient  to  deceive  the 
ordinary  customer.  Ft,  Stanwix  Can- 
ning Co.  v.  William  McKinley  Canning 
Co.  (1900)  63  N.  Y.  &  704,  49  App. 
Div.  566. 


Plaintiff  y^as  the  owner  of  the  trade- 
marks "Oriole  Vermilion"  and  "Peer- 
less Green,*'  applied  to  dry  colors. 
Defendant  used  the  designation  "O. 
Vermillion**  and  "P.  Green,**  on  sim- 
ilar dry  colors,  but  no  similarity  in 
package  or  labels  was  attempted.  De- 
fendant showed  that  no  representation 
was  made  to  any  customer  tending  to 
create  a  belief  that  the  goods  were 
plaintiff's,  and  that  there  was  no  at- 
tempt to  deceive.  Held,  it  cannot  be 
said  that  defendant*s  marks  were  an  in- 
fringement of  plaintiff*8  trade-mark. 
Lavanburg  v.  Pfeiffer  (1900)  66  N.  Y. 
S.  39,  31  Misc.  Rep.  690. 

Plaintiff's  trade-mark  "Roachsault," 
used  for  its  insecticide,  not  being  de- 
scriptive of  the  article,  is  infringed  by 
defendant*s  label,  bearing  the  words 
"Warranted  Chemical  Roach  Salt,** 
though  there  is  a  considerable  differ- 
ence in  the  appearance  of  the  labels; 
a  condition  being  created,  by  identity 
of  sound,  whereby  the  purchaser  may 
be  easily  deceived,  and  plaintiff  be  de- 
frauded. Barrett  Chemical  Co.  v.  Stem 
(1900)  67  N.  Y.  S.  595,  56  App.  Div. 
143,  9  N.  Y.  Ann.  Cas.  27. 

Plaintiff  did  business  in  New  York 
City  under  the  trade-name  of  "Best  & 
Co.,  Lilliputian  Bazaar.*'  Defendant 
was  engaged  in  the  same  business  in 
Brookljrn  under  the  trade-name  of 
"Broadway  Bazaar,  Brooklyn's  Best 
Lilliputian  Store."  Held,  the  similarity 
of  names  and  the  nearness  of  defend- 
ant*s  place  of  business  to  plaintiff*s  sup- 
ported the  conclusion  that  the  use  of 
defendant's  trade-name  was  calculated 
to  deceive  the  public.  Ball  v.  Broadway 
Bazaar  (1909)  87  N.  E.  674,  194  N.  Y. 
429. 

The  presentation  of  a  burlesque  un- 
der the  name  of  "Chanticlair"  may  be 
enjoined    by    the    owner    of    the    play 

Chantecler,"  on  ground  that  it  tends 
to  deceive  the  public.  Frohman  v.  Wil- 
Uam  Morris  (1910)  123  N.  Y.  S.  1090, 
68  Misc.  Rep.  461. 

It  is  not  necessary  that  a  trade-mark 
should  be  copied  to  justify  enjoining 
its  use,  if  there  is  a  resemblance  cal- 
culated to  deceive.  Luyties  Bros.  v. 
E.  Zimmermann  &  Co.  (1912)  133  N. 
Y.  S.  997,  149  App.  Div.  542. 

Where  a  manufacturer  at  Rochester, 
N.  Y.,  adopted  the  name  "Star  Egg 
Carrier  &  Tray  Manufacturing  Com- 
pany," a  competitor  there,  who  used 
the  words  "Rochester  Egg  Carrier 
Company,"  and  whose  advertisements 
made  it  easy  for  the  public  to  confuse 
the  two  concerns,  was  guilty  of  unfair 
competition.  Elbs  v.  Rochester  Egg 
Carrier  Co.  (1912)  134  N.  Y.  S.  979. 

Plaintiff,  the  "Lockport  Canning 
Company,**  being  first  in  the  field  in  the 
city  of  Lockport,  commonly  known  as 
Lock  City,  in  the  business  of  canning 
tomatoes,  the  use  by  defendant,  in  com- 
petition there  with  it,  of  the  name 
"Lock  City  Canning  Company,"  is  cal- 
culated to  deceive  customers,  and  will 
be  enjoined.     Lockport  Canning  Co.  v. 
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Pueateri  (1913)  139  N.  Y.  S.  640,  79 
Misc.  Rep.  293. 

Complainant  since  1855  used  as  a 
trade-mark  "Key  Stone  State  Saponi- 
fier  or  Concentrated  Lye."  Defendant 
in  1859  began  the  manufacture  of  a 
similar  article  in  New  York,  which  he 
called  "Babbitts*  Saponifier  or  Concen- 
trated Lye."  Held,  that  the  use  by  de- 
fendant of  the  words  "Soponifier"  and 
"Concentrated  Lye"  was  a  fraud  on 
the  public,  since  persons  by  paying  ordi- 
nary attention  would  be  deceived  in 
purchasing  defendant's  article  for  the 
plaintifiTs.  Pennsylvania  Salt  Mfg.  Co. 
V.  Babbitt  (Pa.  1867)  24  Leg.  Int.  165. 

A  fraudulent  or  even  accidental  copy 
of  plaintiff's  trade-mark  with  merely 
colorable  and  evasive  differences  will 
be  enjoined  where  it  was  calculated  to 
impose  on  and  deceive  the  public.  Dry- 
droppel  V.  Young  (Pa.  1880)  37  Leg. 
Int  397. 

If  a  manufacturer  uses  a  colorable  im- 
itation of  the  marks  and  symbols  used 
by  another  of  the  same  name,  so  as  to 
confuse  his  goods  with  those  of  the 
other  manufacturer  in  a  manner  cal- 
culated to  deceive  the  public,  he  will  be 
enjoined.  Hoyt  v.  Hoyt  (1886)  2  Pa. 
Co.  Ct  R.  162. 

Where  the  trade-marks  and  labels 
employed  by  a  cigar  manufacturer  bear 
such  resemblance  to  those  of  another 
that  it  is  impossible  to  reach  any  other 
condusion  than  that  they  were  designed 
from  them,  so  as  to  mislead  the  un- 
observant, the  use  of  such  trade-marks 
and  labels  may  be  enjoined.  Juan  F. 
Portuondo  Cigar  Mfg.  Co.  v.  Vicente 
Portuondo  Qgar  Mfg.  Co.  (1908)  70 
A.  968,  222  Pa.  116. 

In  a  suit  to  enjoin  the  use  of  a  name 
as  infringing  a  trade -mark,  not  only  the 
identical  word  in  the  two  names  and 
its  relation  to  the  other  words,  but 
all  the  devices  and  marks  upon  the  re- 
spective labels,  should  be  considered, 
and  if  defendant's  label  is  calculated  to 
deceive  one  of  ordinary  prudence,  there 
would  be  an  infringement  which  would 
be  enjoined.  Caffarelli  Bros.  v.  West- 
em  Grocer  Co.  (1908)  127  S.  W.  1018, 
102  Tex.  104,  reversing  judgment  West- 
em  Grocer*  Co.  v.  (Caffarelli  Bros. 
(Civ.  App.  1908)  108  S.  W.  413. 

Injunction  against  use  of  a  trade 
symbol  similar  to  plaintiff's  in  the  same 
business,  not  denied  because  purchasers 
are  not  likely  to  be  misled.  Manitowoc 
Malting  Co.  v.  Milwaukee  Malting  Co. 
(1903)  97  N.  W.  389,  119  Wis.  543. 

Deception  as  ground  for  denial  of 
registration,  see  notes  under  §  9490, 
ante. 

Deception  as  barring  suit  or  action 
for  infringement,  see  notes  under  | 
9506,  post. 

Element  of  unfair  competition,  see 
notes    under  {  9508,  post. 

20.  Right  to  use  same  nam o^— When 
a  trade-name  of  a  descriptive  character 
has  been  used  by  a  manufacturer  for  so 
long  a  time,  and  has  come  to  be  so  as- 
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sociated  with  his  goods,  it  makes  it  the 
duty  of  another,  who  then  commences 
its  use  in  connection  with  a  product  of 
his  own,  to  couple  with  it  such  caution 
as  is  suitable  to  guard  the  public  from 
confusing  the  source  of  production. 
Dadirrian  v.  Yacubian  (1900)  98  Fed. 
872,  39  C.  C.  A.  321,  affirming  decree 
(C.  C.  1898)  90  Fed.  812. 

Where  the  manufacturer  of  a  patent- 
ed article  gave  the  name  of  the  paten- 
tee, and  also  an  arbitrary  name  to  the 
article,  but  without  giving  its  own  name 
as  manufacturer,  so  that  such  arbi- 
trary name  merely  identified  the  article 
with  the  patent,  on  the  expiration  of 
the  patent  another  manufacturer  has 
the  right,*  not  only  to  make  and  sell 
the  article  in  the  same  form,  but  also 
to  mark  it  with  the  same  or  a  similar 
name,  where  it  places  thereon  its  own 
name  as  manufacturer,  marked  with 
sufficient  prominence  to  clearly  distin- 
guish the  article  from  those  made  by 
the  original  manufacturer.  B.  B.  Hill 
Mfg.  Co.  V.  Sawyer -Boss  Mfg.  Co. 
(1902)  118  Fed,  1014,  56  C.  C.  A.  596, 
affirming  decree  (C.  C.  1901)  112  Fed. 
144. 

Where  certain  springs  on  an  entire 
tract  of  land  were  known  as  the  "Heal- 
ing Springs,"  a  purchaser  of  a  portion 
of  suoh  tract  was  not  entitled  to  the 
exclusive  use  of  such  name  as  against 
a  purchaser  of  the  balance,  with  the 
springs  known  as  "Little  Healing 
Springs,"  or  "New  Healing  Springs," 
thereon.  Virginia  Hot  Springs  Co.  v. 
Hegeman  &  Co.  (1906)  144  Fed.  1023, 
73  C.  C.  A.  612,  affirming  decree  (C.  C. 
1905)  138  Fed.  855. 

The  right  to  use  a  copyrighted  name 
upon  the  expiration  of  the  copyright 
becomes  public  property,  but  must  be 
BO  exercised  as  not  to  deceive  members 
of  the  pubUc  and  lead  them  to  believe 
that  they  are  buying  the  particular  thing 
which  was  produced  under  the  copy- 
right. G.  &  C.  Merriam  Co.  v.  Ogilvie 
(1908)  159  Fed.  638,  88  C.  O.  A.  596, 
16  L.  R.  A.  (N.  S.)  549,  14  Ann.  Cas. 
796,  writ  of  certiorari  denied  (1908) 
28  Sup.  Ct.  761,  209  U.  S.  551,  52  L.  Ed. 
922. 

The  use  by  defendant  of  the  name 
"Webster"  in  connection  with  diction- 
aries published  by  him,  without  an  ex- 
planatory statement,  held  a  violation  of 
the  rights  of  complainant,  although 
its  right  to  the  exclusive  use  of  the 
name  had  expired  with  the  copyright. 
G.  &  C.  Merriam  Co.  v.  Sanlfield  (1911) 
190  Fed.  927,  111  C.  C.  A.  517.  opinion 
extended  on  rehearing  (1912)  198  Fed. 
369.  117  C.  C.  A.  245. 

Where  a  name  has  been  exclusively 
used  to  designate  the  product  of  a  par- 
ticular manufacturer  so  as  to  have  be- 
come identified  with  it  in  the  minds  of 
purchasers  and  to  be  a  valid  trade- 
mark, it  cannot  be  used  by  another 
on  a  similar  product  merely  because  in- 
gredients are  used  in  such  other  prod- 
uct which  make  the  name  in  a  sense  de- 
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scriptive  of  it  Nashville  Syrup  Co.  v. 
Coca-Cola  Co.  (1914)  215  Fed.  627, 
132  C.  C.  A.  39,  Ann.  Cas.  1915B,  358, 
aflBrmmg  judgment  Coca-Cola  Co.  ▼. 
NashTille  Syrup  Co.  (D.  C.  1912)  200 
Fed.  157. 

Where  a  trade-mark  consists  of  a 
hyphenated  word,  one  part  of  which  is 
descriptive,  and  not  subject  to  exclusive 
appropriation,  while  the  other  is  purely 
arbitrary,  the  appropriation  by  another 
of  the  descriptive  part  only  is  not  an 
infringement.  S.  R.  Fell  Co.  v.  John 
E.  Bobbins  Co.  (C.  C.  A.  1915)  220  Fed. 
G50. 

Where  the  dominating  characteristic 
of  a  trade-mark  is  a  name  by  which  the 
goods  have  become  familiarly  known  to 
the  public,  another  has  no  right  to  des- 
ignate his  goods  by  that  name,  even 
though  he  accompanies  it  with  a  dif- 
ferent device.  Carroll  v.  Brtheiler  (C. 
C.  1880)  1  Fed.  688,  691. 

One  may  be  restrained  from  using  his 
own  name  in  such  a  way  as  to  appro- 
priate the  good  will  of  a  business  al- 
ready established  by  others  of  that 
name;  nor  can  he,  by  such  use,  ap- 
propriate the  reputation  of  another  by 
fraud,  either  actual  or  constructive. 
William  Rogers  Mfg.  Co.  v.  Rogers  & 
S.  Mfg.  Co.  (C.  C.  1882)  11  Fed.  495, 

When  an  article  is  made  that  was 
theretofore  unknown,  it  must  be  chris- 
tened with  a  name  by  which  it  can  be 
recognised  and  dealt  in;  and  all  who 
deal  in  the  article  have  the  right  to 
designate  it  by  the  name  by  which  alone 
it  is  recognizable.  Leclanche  Battery 
Co.  V.  Western  Electric  Co.  (C.  C. 
iaS5)  23  Fed.  276. 

There  is  no  characteristic  of  a  trade- 
mark in  the  words  "Webster's  Diction- 
ary," or  in  the  form  or  size  of  that 
work  aa  usually  printed  by  G.  &  C. 
Merriam,  such  as  to  prevent  its  use  by 
others  in  publishing  old  editions  on 
which  the  copyright  has  expired.  Mer- 
riam V.  Texas  Sittings  Pub.  Co.  (C.  C. 
1892)  49  Fed.  944,  following  Merriam 
V.  Famous  Shoe  &  Clothing  Co.  (C.  C. 
1891)  47  Fed.  411, 

Twelve  years  before  the  real  Carls- 
bad water  was  first  imported  to  this 
country,  defendant  began  to  make  and 
sell  his  artificial  Carlsbad,  and  contin- 
ued the  same  without  protest  for  34 
years.  His  labels  and  bottles  are  radi- 
cally different  from  those  of  complain- 
ants, in  which  the  real  Carlsbad  is  now 
sold  here.  Held,  that  defendant  had  a 
right  to  continue  the  sale  of  his  prod- 
uct, but  should  be  enjoined  from  using 
"Carlsbad"  unless  accompanied  by  some 
word  (as  "Artificial**)  plainly  indicating 
that  the  water  is  not  the  natural  spring 
water.  City  of  Carlsbad  v.  Schultz  (C. 
C.  1897)  78  Fed.  469. 

A  strict  technical  trade-mark  in  a 
name  is  not  infringed  by  merely  calling 
a  similar  article  by  that  name,  without 
affixing  it  to  such  article.    Air  Brush 


Mfg.  Co.  T.  Thayer  (C.  C.  1897)  84  Fed. 
640. 

Where  the  court  has  decided  that  each 
of  the  parties  to  a  suit  is  entitled  to 
use  the  same  name  and  trade-mark  to 
designate  their  product,  neither  may 
give  out  or  claim  that  he  manufactures 
the  only  genuine  article  of  that  name. 
Fish  Bros.  Wagon  Co.  y.  Fish  Bros. 
Mfg.  Co.  (C.  C.  1898)  87  Fed.  203. 

The  Continental  Insurance  Company, 
which  is  usually  further  designated  in 
its  policies,  advertisements,  and  litera- 
ture as  "of  the  city  of  New  York,"  and 
is  now  engaged  in  the  fire  insurance 
business  throughout  the  United  States, 
has  acquired  thereby  no  exclusive  right 
to  the  use  of  the  word  "Continental"  in 
connection  with  such  business,  and  may 
not  enjoin  the  use  of  such  word  in  the 
name  of  the  "Continental  Fire  Associa- 
tion," with  the  additional  designation, 
"of  Ft.  Worth,  Texas,"  in  the  absence 
of  proof  of  any  fraudulent  intent  or  con- 
duct on  the  part  of  defendant,  or  that 
the  public  have  been  deceived  by  the 
similarity  of  the  names.  Continental 
Ins.  Co.  V.  Continental  Fire  Ass'n  (C 
C.  1899)  96  Fed.  846. 

Another  maker  of  an  article  after  the 
patent  thereon  has  expired  may  use  a 
trade-mark  by  which  it  Ijas  become 
identified.  Frank  W.  Whitcher  Co.  v. 
Sneierson  (D.  C.  1913)  205  Fed.  767. 

In  suit  to  enjoin  use  of  name  similar 
to  complainant's  trade-name,  fact  that 
defendant  had  incorporated  under  its 
name  held  not  a  defense.  Mobile  Trans- 
fer Co.  V.  Schwarz  (Ala.  1915)  70  So. 
640. 

While  a  trade-mark  applies  and  is 
protected  throughout  the  entire  limits 
of  the  jurisdiction  of  the  sovereignty 
granting  the  right,  a  trade-name  not 
founded  on  any  authority  or  right  from 
the  state,  but  based  upon  usage  in  the 
particular  locality  in  which  the  party 
using  it  is  doing  business,  is  peculiarly 
local;  and,  as  trade-marks  may  be  own- 
ed by  one  person  in  one  country  or  ju- 
risdiction, and  by  another  person  in 
another  state  or  country,  so  one  per- 
son may  have  a  property  right  in  a 
trade-name  in  one  locality,  and  another 
person  in  the  same  word  or  device  in 
another  locality.  Sartor  v.  Schaden 
(1904)  101  N.  W.  511,  125  Iowa,  696. 

Where,  in  la  suit  to  restrain  the 
wrongful  use  of  a  trade -name,  the  only 
issue  was  as  to  the  propriety  of  em- 
ploying the  particular  name,  the  court 
was  not  required  to  suggest  a  method  of 
enabling  the  public  to  discriminate  be- 
tween the  business  of  plaintiff  and  de- 
fendant. Dyment  v.  Lewis  (Iowa,  1909) 
123  N.  W,  244. 

Use  of  the  same  letters,  words,  and 
numerals,  in  the  same  colors,  and  in  the 
same  places,  as  plaintiff  has  hereto- 
fore used  them  may  be  an  Infringe- 
ment, even  though  the  letters,  words, 
and  numerals  do  not  in  themselves  be- 
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long  to  plaintifFs  trade-mark  proper. 
Avery  y.  Meikle  (1883)  81  Ky.  73. 

Where  plaintiff  had  acquired  a  right 
of  property  in  a  name  for  cigars  man- 
ufactured by  him»  and  was  injured  by 
defendant's  use  of  the  word,  and  de- 
fendant had  no  right  to  the  word  other 
than  the  general  right  to  names  that 
have  not  been  previously  appropriated, 
an  injunction  restraining  defendant 
from  using  the  word  was  proper.  Co- 
hen V.  Nagle  (1906)  76  N.  E.  276,  190 
Mass.  4,  2  L.  R.  A.  (N.  S.)  964. 

On  dissolution  o^f  the  firm  each  part- 
ner has  a  right  to  use  the  partnership 
trade-mark  if  he  continues  in  the  busi- 
ness, unless  it  has  been  otherwise 
agreed.  Smith  v.  Walker  (1885)  57 
Mich.  456,  22  N.  W.  267,  24  N.  W.  830, 
26  N.  W.  783. 

One  person  cannot  enjoin  another 
from  using  a  particular  name  as  a 
trade-name,  unless  he  has  made  actual 
prior  use  of  same  as  his  own  trade- 
name. Rodseth  v.  Northwestern  Mar- 
ble Works  (1915)  152  N.  W.  885,  129 
Minn.  472. 

A  corporation  may  be  enjoined  from 
using  as  a  trade-name,  without  some- 
thing to  distinguish  it,  a  name  adopted 
by  it  and  previously  established  as  the 
trade-name  of  another.    Id. 

Where  "Charter  Oak"  stoves  were 
not  conspicuously  known  by  the  par- 
ticular device  which  surrounded  'the 
name  on  them,  but  by  the  name  itself, 
the  use  of  the  name  "Charter  Oak," 
separated  from  the  other  parts  of  the 
trade-mark,  amounted  to  an  infringe- 
ment of  the  maker's  rights.  Filley  v. 
Fassett   (1869)   44  Mo.  168,  100  Am. 

Dec  275. 

A  manufacturer  of  baseballs,  who  ha* 
a  contract  to  make  baseballs  for  the 
American  League  of  Baseball  Clubs, 
and  who  uses  on  his  product  the  words 
"Official  American  League"  may  not  re- 
strain a  rival  manufacturer  from  sub- 
sequently using  such  words  for  the 
period  covered  by  the  contract,  ex- 
cept on  a  showing  that  such  words  have 
become  associated  in  the  public  mind 
with  his  product.  A.  J.  Reach  Co.  v. 
Simmons  Hardware  Co.  (1911)  135  S. 
W.  503,  155  Mo.  App.  412. 

No  person  has  a  right  to  use  the 
names,  marks,  letters,  or  other  sym- 
bols which  another  has  previously  got 
up,  or  been  accustomed  to  use,  in  his 
trade,  business,  or  manufactures.  Coats 
V.  Holbrook  (N.  Y.  1845)  2  Sandf.  Ch. 
586;  Taylor  v.  Carpenter  (N.  Y.  1845) 
2  Sandf.  Ch.  603. 

Where  a  manufacturer  of  glass  use.d 
a  brand  consisting  of  his  name  follow- 
ed with  the  representation  of  the  size 
and  number  of  feet  of  glass,  another 
manufacturer  could  not  be  enjoined 
from  using  the  words  designating  dif- 
ferent qualities,  following  his  name  on 
a  brand  used  by  him.  Stokes  v.  Land- 
grafle  (N.  Y.  1853)  17  Barb.  608. 

The  use  by  defendant  of  the  name  of 
plaintiff's  hotel  as  a  trade-mark  for  his 
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cigars  will  be  enjoined,  though,  at  the 
time  of  the  registration  of  such  trade- 
mark, plaintiffs  had  not  opened  the  ho- 
tel for  business,  where  the  hotel  was 
well  known  by  the  name  in  question. 
Kinsley  v.  Jacoby  (1892)  28  Abb.  N. 
C.  451,  20  N.  Y.  Supp.  46. 

Injunction  will  not  be  granted,  at  the 
suit  of  *  one  who  claims  to  own  the 
trade-names  "Oriole  Vermilion"  and 
"Peerless  Green,"  to  restrain  another 
dealer  from  using  the  trade-names  "O. 
Vermilion"  and  "P.  Green."  Lavan- 
burg  V.  Pfeiffer  (1898)  52  N.  Y.  S.  801, 
23  Misc.  Rep.  577. 

Where  defendant  closely  imitated 
plaintifif's  catalogues,  receipts,  store  ar- 
rangements, etc.,  and  adopted  a  trade- 
name which  her  father  had  abandoned 
some  years  before,  but  which  waq 
identical  witl^  that  under  which  plain- 
tiff had  built  up  his  business,  plaintiff 
may  enjoin  the  use  of  such  trade-name. 
Arnheim  v.  Arnheim  (1899)  59  N.  Y. 
S.  948,  28  Misc.  Rep.  399. 

Where  one  adopted  a  trade-mark  of 
certain  words  which  do  not  in  them- 
selves designate  the  origin  or  owner- 
ship of  the  merchandise,  and  which  has 
not  been  used  long  enough  to  be  known 
to  the  trade,  and  another  party  in  en- 
tire ignorance  of  the  fact,  and  without 
any  apparent  design  of  imitation,  uses 
the  same  words  as  part  of  his  trade- 
mark, a  court  of  equity  will  not  inter- 
fere by  injunction.  Seltzer  v.  Powell 
(Pa.  1871)  8  PhUa.  296. 

Where  defendants  sold  various  pat- 
ents to  plaintiff,  and  assured  him  that 
the  ownership  would  confer  on  him  a 
monopoly  of  the  trade  in  such  articles, 
which  was  not  a  fact,  plaintiff  was  nev- 
ertheless entitled  to  the  name  as  a 
trade-mark,  and  might  enjoin  its  use 
by  defendant.  Pittsburgh  Brass  Co.  v. 
Adler  (Pa.  1889)  2  Monag.  235. 

Acquisition  of  trade-mark  and  priori- 
ty of  use  in  general,  see  notes  under  § 
9490,  ante. 

21.  — —  Names  of  persons,  firms,  or 
corporations^— >A  surname  is  not  sus- 
ceptible of  exclusive  appropriation  as 
a  trade-mark  by  any  one.  Any  man 
may  use  his  own  name  in  all  legitimate 
ways,  as  the  whole  or  a  part  of  a  cor- 
porate name.  The  most  a  court  will 
do  where  two  individuals  are  entitled 
to  use  the  same  name  is  to  correct  any 
abuse  by  either  of  that  right  Wm. 
Rogers  Mfg.  Co.  v.  Rogers  &  S.  Mfg. 
Co.  (O.  C.  1882)  11  Fed.  495;  Wm. 
A.  Rogers,  Limited,  v.  International 
Silver  Co.  (1910)  34  App.  D.  C.  410; 
International  Silver  Co.  v.  Rogers 
(1906)  63  A.  977,  71  N.  J.  Eq.  560; 
Walton  V.  Whann  (Pa.  1876)  8  Leg. 
Gaz.  82;  Hoyt  v.  Hoyt  (1886)  2  Pa. 
Co.  Ct.  R.  152. 

Where  complainants  sold  "Brown's 
Iron  Bitters,"  compounded  by  one 
Brown,  and  defendants  later  began  *to 
sell  "Brown's  Iron  Tonic,"  prepared 
under  a  different  formula  by  another 
Brown,  in  good  faith,  and  the  bottles, 
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labeb,  and  wrappers  of  the  two  bore 
no  resemblance,  as  there  was  no  evi- 
dence of  fraud  or  intent  to  deceive  the 
pnbtic,  there  is  no  ground  for  equitable 
relief.  Brown  Chemical  Go.  v.  Meyer 
(1890)  139  U.  S.  540,  11  Sup.  Ct  625, 
35  li.  Ed.  247,  affirming  (C.  O.  1887) 
31  Fed.  463. 

One  using  the  generic  name  of  the 
article  after  the  expiration  of  the  pat- 
ent must  accompany  the  name  with 
such  indications  that  the  article  is  of 
his  manufacture  as  will  unmistakably 
inform  the  public  of  that  fact.  Singer 
3Ifg.  Co.  V.  June  Mfg.  Co.  (1896)  16 
Sup.  Ct  1002,  163  U.  S.  169,  41  L.  Ed. 
118,  reversing  decree  (C.  C.  1889)  41 
Fed.  208. 

A  corporation  long  engaged  in  the 
sale  of  fountain  pens  as  *' Waterman's" 
and  "Waterman's  Ideal"  under  the 
name  of  "L.  E.  Waterman  Co.,"  wiU 
be  protected  against  use  of  the  name 
"Waterman"  in  the  same  business  by 
the  agent  of  A.  A.  'Waterman  &  Co., 
except  in  the  form  "Arthur  A.  Water- 
man &  Co."  with  the  suffix  "Not  con- 
nected with  the  L.  E.  Waterman  Co.," 
prominently  displayed.  L.  E.  Water- 
man Co.  V.  Modern  Pen  Co.  (1914)  35 
Sup.  Ct  91,  235  U.  S.  88,  59  L.  Ed.  142, 
affirming  decree  (1912)  197  Fed.  534, 
117  C.  C.  A.  30. 

One  LePage,  having  origiiiated  and 
sold  extensively  throughout  the  United 
States  an  article  styled  "LePage's 
Glue,"  organized  a  corporation,  to  which 
he  transferred  the  assets  and  good 
will  of  the  business.  Subsequently  he 
manufactured  individually  a  similar  cur- 
ticle  which  he  sold  as  "Glue  made  by 
LePage,"  and  thereafter  formed  a  new 
corporation,  **The  LePage  Company," 
which  sold  the  article  as  "Glue  made 
by  the  LePage  Company."  Held,  this 
was  a  violation  of  the  right  acquired 
by  the  original  corporation  to  the  use 
of  the  name  "LePage"  in  connection 
with  glues.  The  LePage  Co.  v.  Russia 
Cement  Co.  (1892)  51  Fed.  941,  2  0. 
C.  A.  555,  17  L.  R.  A.  354. 

Complainant  acquired  the  right  to 
manufacture  and  sell  in  the  United 
States  "Jobann  HofiTs  Malt  Extract," 
and  which  entered  commerce  under  the 
name  "Jobann  HoflTs"  or  simply 
"Hoff's"  extract.  Defendant  became 
the  selling  agent  for  a  malt  extract,  us- 
ing the  wor^s  "Hoff's  Malt  Extract** 
and  also  a  perpendicular  side  label, 
"Manufactured  by  Leopold  Hoff." 
Held,  defendant  should  be  enjoined  from 
using  the  words  "HofTs  Malt  Extract," 
unless  preceded  by  the  word  "Leopold," 
and  that  the  perpendicular  label  was  in- 
sufficient Tarrant  &  Co.  v.  Jobann 
Hoflf  (1896)  76  Fed.  959,  22  C.  C.  A. 
644,  affirming  (C.  C.  1896)  71  Fed. 
163. 

One  Duryea  and  his  brothers  were 
the  controlling  members  of  the  Glen 
Cove  Manufacturing  Company,  which 
for  a  long  time  made  and  sold  "Dur- 
yea's  Starch.'*  Duryea,  having  subse- 
quently withdrawn  from  the  company, 


his  sons  procured  other  starch  to  be 
made  for  them,  and  sold  it  as  "Starch 
Prepared  by  Duryea  &  Co.,"  etc.,  with- 
out any  imitation  of  labels  or  pack- 
ages. Held  that  this  was  a  proper  use 
by  Duryea  and  his  sons  of  their  own 
name  and  could  not  be  enjoined.  Dur- 
yea V.  National  Starch-Manufg  Co. 
(1897)  79  Fed.  651,  25  C.  C.  A.  139. 

Where  the  words  "Baker's  Choco- 
late" had  come  to  mean,  in  the  minds 
of  the  public,  complainant's  goods,  held, 
that  a  subsequent  maker  of  chocolate 
with  the  same  name  was  not  entitled 
to  use  that  name,  whether  with  his 
given  name  or  its  initials,  in  such  man- 
ner as  to  announce  that  the  goods  he 
sells  are  "Baker's  Chocolate."  Wal- 
ter Baker  &  Co.  v.  Sanders  (1897)  80 
Fed.  889,  26  C.  C.  A.  220. 

Where  defendant,  during  his  connec- 
tion with  a  corporation,  permitted  it  to 
use  his  name  in  connection  with  a  pat- 
ent of  his,  both  the  successor  of  the 
corporation  and  defendant  were  enti- 
tled to  use  the  name  in  the  manufac- 
ture and  sale  of  such  article,  provided 
such  words  were  used  in  connection 
with  others  clearly  indicating  the  man- 
ufacturer of  the  particular  article. 
Hygienic  Fleeced  Underwear  Co.  v. 
Way  (1905)  137  Fed.  502,  70  C.  C.  A. 
553,  reversing  decree  (C.  C.  1904)  133 
Fed.  245. 

Where  both  complainant  and  defend- 
ant were  entitled  to  use  the  name 
"Way"  or  "Way's"  in  connection  with 
a  patent  owned  by  defendant,  use  of 
the  words  "manufactured  and  owned 
by"  complainant,  was  objectionable  a? 
including  the  words  "and  owned,"  as 
they  indicated  that  complainant  alone 
had  the  right  to  make  and  sell  goods 
of  the  kind  to  which  they  related.    Id. 

Although  one  has  built  up  a  business 
under,  and  known  by,  his  own  name, 
another  of  the  same  name,  engaging  in 
the  same  business,  will  not  be  restrain- 
ed from  any  use  of  the  name  in  the 
manufacture  but  only  as  to  the  use  of 
the  name  without  some  explanation 
which  would  prevent  deception.  Row- 
ley V.  J.  F.  Rowley  Co.  (1908)  161  Fed. 
94,  88  C.  C.  A.  258. 

Where  a  patentee  executed  various 
licenses  to  use  such  patents  and  ac- 
quiesced in  the  use  of  his  name  by  com- 
plainant and  other  licensees  for  a  con- 
siderable period,  during  which  they  ex- 
pended large  sums  to  advertise  shoes 
made  under  such  name,  complainant 
was  entitled  to  restrain  the  use  of  such 
name  with  the  patentee's  consent  by 
others  manufacturing  under  later  pat- 
ents for  alleged  improvements,  the  ef- 
fect of  which  was  to  mislead  purchasers 
to  believe  that  such  shoes  were  those 
manufactured  by  complainant  Dr.  A. 
Reed  Cushion  Shoe  Co.  v.  Frew  (1908) 
162  Fed.  887,  89  C.  C.  A.  577. 

Complainant  held  entitled  to  restrain 
defendant's  use  of  the  word  "Williams," 
either  in  a  corporate  name  or  in  the 
name  of  any  business  concern  or  in- 
dividual name  used  in  the  advertising 
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and  sale  of  soap  without  some  other 
word  to  distinguish  the  goods  from, 
those  of  complainant's  manufacture. 
Williams  Soap  Co.  v.  J.  B.  Williams 
Soap  Co.  (1911)  193  Fed.  384, 113  C.  0. 
A.  810,  writ  of  certiorari  denied  Same 
V.  J.  B.  WiUiams  Co.  (1912)  32  Sup. 
Ct  841,  225  U.  S.  712,  56  L.  Ed.  1268. 

A  lineal  descendant  of  the  original 
"Davids"  who  established  complainant's 
business  held  entitled  to  use  his  own 
name  in  his  own  business,  notwith- 
standing complainant  had  registered  the 
name  as  a  trade-mark.  Thaddeus  Dch 
vids  Co.  V.  Davids  (1912)  192  Fed.  915, 
114  C.  C.  A.  355,  reversing  decree  (C. 
G.  1911)  190  Fed.  286. 

Defendants'  use  of  the  family  name 
of  one  of  them  on  labels  used  in  selling 
their  product  held  not  an  infringement 
of  complainant's  registered  trade-mark 
'^Davids."    Id. 

Where  L.  E.  Waterman  Company  had 
established  a  business  in  fountain  pens 
under  such  name  and  the  trade-mark 
"Waterman's  Ideal,"  defendant,  as  as- 
signee of  A.  A.  Waterman  &  Co.,  will 
be  enjoined  from  using  such  name  on 
pens  sold  in  competition  with  complain- 
ant, without  changing  it  to  "Arthur  A. 
Waterman  &  Co.,"  and  adding  the  words 
"not  connected  with  the  L.  E.  Water- 
man Co."  L.  B.  Waterman  Co.  v. 
Modern  Pen  Co.  (1912)  197  Fed.  534, 
117  C.  C.  A.  30,  modifying  decree  (D. 
C.  1912)  193  Fed.  242,  and  decree  mod- 
ified (1912)  197  Fed.  536,  117  C.  C.  A, 
32. 

The  word  "Chickering,"  having  been 
applied  to  pianos  manufactured  by  Jo- 
nas Chickering  and  his  successors  in 
business  since  1823,  acquired  a  secon- 
dary signification  which  was  available, 
as  against  others  having  the  same  name, 
to  prevent  them  from  advertising  that 
there  were  two  kinds  of  "Chickering" 
pianos,  and  that  theirs  was  one.  Chick- 
ering V.  Chickering  &  Son  (1914)  215 
Fed.  490,  131  C.  C.  A.  538. 

Plaintiff's  use  of  name,  without  show- 
ing that  it  was  merely  the  successor  of 
the  original  party  of  that  name,  held 
not  to  deprive  it  of  the  right  to  protec- 
tion against  infringement.  Knabe  Bros. 
Co.  V.  American  Piano  Co.  (1916)  229 
Fed.  23,  143  C.  C.  A.  325. 

Where  one  has  used  his  name  in  con* 
nection  with  his  goods  in  such  manner 
and  for  such  length  of  time  as  to  make 
it  a  guaranty  that  the  goods  bearing  the 
name  emanate  from  him,  he  will  be  pro- 
tected against  the  use  of  that  name, 
even  by  another  bearing  the  same  name, 
in  such  form  as  to  constitute  a  false 
representation  of  the  origin  of  the 
goods.  Lundreth  v.  Landreth  (C.  C. 
1884)  22  Fed.  41. 

Hohner  is  a  well-known  maker  of 
harmonicas  in  Wurtemberg,  most  of 
which  are  sold  under  his  name  in  this 
country.  Leiterd  made  harmonicas  in 
Saxony,  and  put  upon  them  his  own 
name,  with  the  word  "nach"  and  the 
words  "Improved  Hohner"  in  larger 
and  plainer  letters,  and  sold  them  in 
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this  country.  Hohner's  right  to  the 
use  of  his  own  name  was  infringed,  and 
he  was  entitled  to  an  injunction  and  ac- 
counting. Hohner  v.  Grats  (C.  C.  1892) 
52  Fed.  871. 

A  manufacturer  cannot,  by  extensive- 
ly advertising  his  name  in  connection 
with  goods  made  by  him,  acquire  the 
right  to  enjoin  another  person  with  the 
same  surname  from  selling  similar 
goods  under  that  surname,  when  such 
other  person  has  for  many  years  been 
engaged  in  the  manufacture  of  such 
goods,  and  puts  his  full  name  on  his 
labels.  American  Cereal  Co.  v.  Eli 
Pettijohn  Cereal  Co.  (C.  C.  1896)  72 
Fed.  903. 

One  selling  goods  In  packages  prom- 
inently marked  with  his  own  name  and 
initials,  not  tending  to  induce  greater 
confusion  than  would  naturally  result 
therefrom,  cannot  be  restrained  by  an- 
other of  the  same  name,  even  though 
the  former  expected  that  unscrupulous 
dealers  would  offer  his  goods  as  the 
goods  of  the  latter.  Wm.  Rogers  Mtg. 
Co.  V.  Rogers  (C.  C.  1898)  84  Fed. 
639,  order  denying  preliminary  injunc- 
tion affirmed  (1899)  95  Fed.  1007,  87 
C.  C.  A.  358. 

The  manufacture  and  sale  in  good 
faith  by  a  man  named  Stewart  of  "Dr. 
Stewart's  Dyspepsia  Tablets"  is  not  an 
infringement  or  unfair  competition  in 
respect  to  "Stuart's  Dyspepsia  Tab- 
lets," where  the  former  are  put  up  in 
packages  dissimilar  to  those  of  the  lat- 
ter. Stuart  V.  F.  G.  Stewart  Co.  (C.  C. 
1898)  85  Fed.  778,  decree  reversed 
(1899)  91  Fed.  243,  33  C.  C.  A.  480. 

No  special  right  to  use  a  family  name 
which  has  become  a  trade-name  applied 
to  a  manufactured  article  accrues  by 
virtue  of  the  relation  which  descendants 
bear  to  the  original  manufacturer  of 
the  same  name,  such  descendants  being 
entitled  to  no  other  than  their  natural 
rights  to  use  their  own  names  in  the 
•transaction  of  their  own  business. 
Wyckoff  V.  Howe  Scale  Co.  of  1886  (C. 
C.  1901)  110  Fed.  520.  decree  reversed 
Wyckoff,  Seamans  &  Benedict  v.  Same 
(1903)  122  Fed.  348,  58  C.  C.  A.  510, 
which  is  reversed  Howe  Scale  Co.  of 
1886  V.  Wyckoff,  Seamans  &  Benedict 
(1905J  25  Sup.  Ct  609,  198  U.  S.  118, 
49  L.  Ed.  972. 

Giving  the  name  "Remington"  to  a 
corporation  engaged  in  making  type- 
writers by  two  stockholders  of  that 
name,  such  persons  not  being  manufac- 
turers of  typewriters,  nor  having  their 
own  names  put  on  the  machines,  was 
not  a  legitimate  use  of  their  natural 
right  to  use  their  name  in  their  own 
business  to  the  injury  of  the  plaintiff, 
who  had  purchased  from  the  original 
Remington  the  right  to  use  that  name. 
Id. 

Where  a  pendl  business  became  wide- 
ly known  under  the  name  "A.  W.  Fa- 
ber,"  use  of  the  word  "Faber"  by  an- 
other of  that  name  was  unfair  trade, 
and  plaintiff  was  entitled  to  restrain 
him  from  using  the  word  without  tht 
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prefix  "Eberhard"  or  "John  E."  or  "J. 
Eberhard."  Von  Faber  v.  Faber  (0. 
C  1903)  124  Fed.  603,  decree  reversed 
Von  Faber-CasteU  v.  Same  (1905)  139 
Fed.  257,  71  C.  C.  A.  383,  writ  of  cer- 
tiorari denied  (1905)  26  Sup.  Gt  750, 
199  U.  S.  609,  50  L.  Ed.  331. 

Where  complainant  purchased  the 
right  to  use  the  name  "Rowley"  in  the 
artificial  limb  manufacture,  defendant 
Rowley  was  not  entitled  to  use  his 
name  in  such  connection.  J.  F.  Row- 
ley CJo.  ▼.  Rowley  (C.  0.  1907)  154 
Fed.  744,  decree  reversed  Rowley  v. 
J.  F..  Rowley  Co.  (1906)  161  Fed.  94, 
88  C.  C.  A.  258. 

A  prior  right  to  a  trade-name  under 
which  a  business  is  conducted  and  good 
will  established,  though  that  of  an  in- 
dividual*, will  be  protected  against  an- 
other of  the  same  name  who  uses  it  to 
pass  off  a  fraudulent  imitation  as  the 
goods  of  the  one  first  acquiring  a  right 
to  its  use.  Dr.  A.  Reed  Cushion  Shoe 
Co.  V.  Frew  (C.  C.  1908)  158  Fed. 
552,  decree  reversed  (1908)  162  Fed. 
887,  89  O.  C.  A.  577. 

(Complainant^  the  Thaddeus  Davids 
0>mpany,  and  its  predecessors,  owned 
and  controlled  by  persons  whose  family 
name  was  Davids,  had  used  the  word 
"Davids"  as  a  trade-mark  for  25  years. 
Defendant,  also  composed  of  persons 
whose  surname  was  Davids,  adopted  it 
as  a  trade-name,  and  the  corporate 
name,  "Davids  Manufacturing  Compa- 
ny," using  the  name  "Davids"  in  a  sim- 
ilar manner,  except  that  the  words  "Da- 
vids Manufacturing  Company"  were 
placed  in  prominent  type  at  the  bottom 
of  their  label.  Held,  that  defend- 
ant's use  of  the  name  was  not  objec- 
tionable. Thaddeus  Davids  Co.  v.  Da- 
vids (C.  C.  1908)  165  Fed.  792,  decree 
reversed  (1910)  178  Fed.  801,  102  C. 
C.  A.  249. 

Where  a  corporation  by  using  the 
term  "Dodge's"  became  well  known 
and  built  up  a  large  business,  another 
corporation  in  the  same  business  would 
be  enjoined  from  using  the  term 
"Dodge's"  on  its  signs,  although  a  man 
named  Dodge  was  the  manager  of  the 
latter  corporation,  and  although  the 
term  was  not  used  on  its  signs  with 
any  actual  fraudulent  intent.  Dodge 
Stationery  Co.  v.  Dodge  (1904)  78  P. 
879, 145  Cal.  380. 

As  between  father  and  son,  bearing 
the  same  name,  the  adoption  and  use 
by  the  son  after  the  father's  death  of 
his  own  name  as  a  trade-mark  and 
stamp,  via.:  "[Eagle.]  Wm.  Rogers. 
[Star.]"— is  not,  in  the  absence  of  fraud 
on  his  part,  an  infringement  of  the 
trade-marks,  "Wm.  Rogers  Mfg.  Co.," 
•1865.  Wm.  Rogers  Mfg.  Co.,"  and 
"[Anchor.]  Wm.  Rogers  &  Son,"  used 
as  stamps  by  the  father  during  his  life, 
and  by  his  successors  in  business  after 
his  death.  William  Rogers  Mfg.  Co.  v. 
Simpson  (1887)  54  Conn.  527,  9  AtL 
395. 

An  original  unincorporated  beneficial 
asaodation  had  no  exduaive  right  to 


the  words  "Freundschaft  Lodge,"  or 
"Humboldt  Lodge,"  or  to  the  word 
"Hertha,"  or  to  such  words  combined. 
Freundschaft  Lodge,  No.  72  D.  O.  H. 
V.  Alchenburger  (1908)  85  N.  E.  653, 
235  lU.  438,  affirming  judgment  Alchen- 
burger V.  Freundschaft  Lodge  No.  72  D. 
O.  H.  (1902)  138  UL  App.  204. 

Where  a  manufacturer  had  for  some 
years  painted  upon  the  sides  of  his 
wagons  the  words  "Shaver  Wagon,  El- 
dora,"  painting  the  same  words  upon 
wagons  made  and  offered  for  sale  by 
defendants  was  an  infringement  which 
would  be  enjoined.  Shaver  v.  Shaver 
(1880)  54  Iowa,  208,  6  N.  W.  188,  87 
Am.  Rep.  194. 

One  will  not  be  prohibited  from  us- 
ing his  own  name  on  articles  of  his  own 
manufacture  because  it  had  first  been 
rightfully  used  by  another,  but  will  not 
be  permitted  to  induce  the  belief  of 
customers  or  others  desiring  to  pur- 
chase that  the  articles  so  marked  are 
the  products  of  the  other,  ^tna  Mill  & 
Elevator  Co.  v.  Kramer  Milling  Co. 
(1910)  109  P.  692,  82  Kan.  679, 

Where  partners,  as  J.  G.  M.  &  Sons, 
sell  their  business,  good  will,  and  trade- 
mark, a  firm  composed  of  J.  6.  M. 
and  one  son,  who  was  not  in  the  first 
firm,  cannot  use  the  firm  name  and 
brand  of  J.  G.  M.  &  Sons.  J.  G.  Mat- 
tingly  Co.  v.  Mattingly  (Ky.  1895)  31 
S.  W.  279. 

Lamb,  an  inventor,  sold  rights  under 
his  patents  to  two  corporations  locat- 
ed in  different  states,  both  of  which 
adopted  the  name  "Lamb  Knitting  Ma- 
chine Company,"  and  sold  the  machines 
they  manufactured  as  Lamb  machines, 
and  goods  manufactured  thereon  be- 
came known  as  "Lamb,"  or  "Lamb 
Knit,"  goods.  Thereafter  Lamb  or- 
ganized a  corporation,  known  as  the 
"Lamb  Knitting  Company,"  and  sold 
the  property  and  business  of  this  com- 
pany to  another  corporation.  Held, 
the  latter  company  did  not  possess  any 
exclusive  right  to  use  either  the  term 
"Lamb"  or  the  peculiar  stitch  in  the 
manufacture  and  sale  of  knit  goods. 
Lamb  Knit-Goods  Co.  v.  Lamb  Glove 
&  Mitten  Co.  (1899)  78  N.  W.  1072, 
120  Mich.  159,  6  Detroit  Leg.  N.  97, 
44  L.  R.  A.  841. 

After  an  inventor  severed  his  connec- 
tion with  the  corporation  which  had 
been  organized  to  manufacture  and  sell 
the  grates  invented,  he  patented  a  dif- 
•  ferent  grate,  which  was  thereafter 
manufactured  by  a  partnership  formed 
by  him.  Held,  that  such  partnership 
was  entitled  to  advertise  that  they  man- 
ufactured a  grate  under  patent  granted 
to  such  inventor,  provided  it  was  also 
stated,  in  language  equally  prominent, 
that  the  partnership  was  distinct  from 
the  corporation.  Gordon  Hollow  Blast 
Grate  Co.  v.  Gordon  (1905)  105  N.  W. 
1118,  12  Detroit  Leg.  N.  789,  142  Mich. 
488. 

The  name  "Fianey's  Famous  Orches- 
tra," adopted  as  a  name  for  a  musical 
organizatloiiy  is  the  property  of  those 
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whose  services  in  connection  with  the 
orchestra  made  the  name  valuable,  and 
its  use  by  others  is  a  fraud  upon  the 
public  which  will  be  enjoined.  Finney 
Orchestra  v.  Finney's  Famous  Orches- 
tra (Mich.  1910)  126  N.  W.  198, 17  De- 
troit Leg.  N.  282. 

That  a  person  has  acquired  some 
skill  in  a  business  which  he  has  con- 
ducted with  the  intent  of  profiting  un- 
lawfully by  the  trade  reputation  of  an- 
other does  not,  as  against  an  injured 
party,  entitle  a  corporation  in  which 
he  is  interested  to  adopt  that  name  in 
the  same  business,  though  it  may  be 
accompanied  with  additions  sufficient  to 
prevent  a  purchaser  from  mistaking  the 
goods  of  one  for  the  goods  of  another. 
International  Silver  Co.  v.  William  H. 
Rogers  Corp.  (1905)  60  A.  187,  67  N. 
J.  Eq.  646,  110  Am.  St.  Rep.  506,  re- 
versing orders  (1904)  57  A.  725,  66  N. 
J.  Eq.  140,  and  57  A.  1037,  66  N.  J. 
Eq.  119. 

A  corporation  will  not  be  restrained 
from  stamping  the  initials  of  its  cor- 
porate name  on  its  goods,  though  an- 
other corporation  previously  used  the 
same  initials  as  a  part  of  its  trade- 
mark. Standard  Table  Oil  Cloth  Co. 
V.  Trenton  Oil  Cloth  &  Linoleum  Co. 
(1906)  63  A.  846,  71  N.  J.  Eq.  555. 

One  is  not  entitled  to  use  his  name 
as  a  trade-mark  in  such  a  way  as  to 
deceive  the  public  and  deprive  a  manu* 
facturer  of  the  same  name  of  the  bene- 
fit of  the  notoriety  which  his  machines 
had  gained.  Howe  v.  Howe  Mach.  Co. 
(N,  Y.  1867)  50  Barb.  236. 

Defendant  Decker  was  entitled  to  use 
the  name  "Decker"  as  a  trade-mark 
in  the  sale  of  his  pianos,  notwithstand- 
ing plaintiff,  another  person  by  the 
same  name,  was  engaged  in  the  same 
business,  where  it  did  not  plainly  ap- 
pear that  defendant's  use  of  the  name 
was  with  a  view  to  mislead  the  public. 
Decker  v.  Decker  (N.  Y.  1876)  52 
How.  Prac.  218. 

A  defendant  will  not  be  restrained 
from  the  use  of  his  own  name,  by  a 
competitor  having  the  same  name  and 
engaged  in  the  same  business,  unless 
it  plainly  appears  that  it  is  used  for 
the  purpose  of  deception,  or  with  a 
view  to  mislead  the  public  or  injure  the 
plaintiff.     Id. 

The  goods  of  plaintiff  were  sold  for 
many  years  under  the  name  of  the 
"Amoskeag  Manufacturing  Company," 
sometimes  the  full  name  appearing, 
sometimes  the  word  "Amoskeag,"  and 
again  only  "A.  M.  Co."  Plaintiffs  had 
never  produced  nor  dealt  in  prints  or 
calicoes,  and  consequently  never  ap- 
plied thereto  its  corporate  name.  De- 
fendants used  a  label  on  certain  prints 
of  their  manufacture  with  the  word 
"Amoskeag"  thereon  without  the  li- 
cense or  consent  of  plaintiff.  Held, 
that  the  use  was  unauthorized,  and 
could  be  enjoined.  Amoskeag  Mfg.  Co. 
V.  Garner  (N.  Y.  1876)  54  How.  Prac 
297. 

The   plaintiff  assumed  the  name  of 
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"Frank  Leslie,"  and  published  various 
newspapers  under  titles  of  which  the 
words  "Frank  Leslie's"  formed  a  part 
His  son,  by  plaintiff's  directions,  took 
the  same  name,  afterwards  changed  it 
to  Henry  Leslie,  and  later  resumed  the 
name  of  "Frank,"  and  with  others  pub- 
lished a  serial,  entitled  "Frank  Leslie, 
Junior's,  Sporting  and  Dramatic  Times." 
Held,  this  was  not  such  a  use  of  the 
words  "Frank  Leslie"  as  would  entitle 
the  plaintiff  to  an  injunction.  England 
V.  New  York  Pub.  Co.  (N.  Y.  1878)  8 
Daly,  375. 

While  one  may  honestly  use  his  own 
name  as  a  trade-mark  to  designate  an 
article  which  he  produces,  where  the 
use  of  the  name  is  for  the  purpose  of 
leading  the  public  to  believe  that  the 
articles  so  designated  are  those  of  the 
prior  user  of  the  title,  such  use  will 
be  restrained.     Id. 

Where  one  sold  his  business,  and 
right  to  use  his  name,  and  agreed  not 
to  engage  in  a  like  business  for  two 
years,  on  his  reentering  business,  after 
three  years,  under  his  own  name,  an 
injunction  would  not  lie,  in  the  absence 
of  fraud,  to  prevent  him  from  using 
such  trade  name,  although  some  con- 
fusion and  mistake  arose  therefrom. 
Scott  Stamp  &  Coin  Co.  v.  J.  W.  Scott 
Co.  (1890)  58  N.  Y.  Super.  Ct.  379,  IB 
N.  Y.  Supp.  325.      ' 

Philip  Caswell,  Jr.,  of  the  firm  of 
Caswell,  Hazard  &  Co.,  sold  his  inter- 
est in  the  firm,  including  the  good  will, 
to  the  defendant  Hazard.  Ten  years 
later  plaintiff,  of  the  name  of  Caswell, 
sold  his  interest  in  the  property  of 
the  firm,  except  its  trade-marks,  to  the 
other  members.  The  right  to  use  the 
firm  name  as  a  trade-mark  was  not 
disposed  of.  Held,  that  plaintiff  did 
not  have  the  exclusive  right  to  use 
the  name  of  "Caswell"  as  a  trade -mark 
in  the  business,  and  the  other  members 
of  the  firm  could  not  be  enjoined  from 
using  it  as  such.  Caswell  v.  Hazard 
(1890)  121  N.  Y.  484,  24  N.  E.  707, 
18  Am.  St.  Rep.  833,  affirming  (1888) 
50  Hun,  230,  2  N.  Y.  Supp.  783, 

Where  the  machinery  for  many  years 
manufactured  and  sold  by  S.  Howes 
became  known  to  the  trade  as  "Howes 
machinery,"  and  plaintiff  corporation 
was  organized  for  the  purpose  of  carry- 
ing on  the  business,  naming  it  "The 
S.  Howes  Company,"  and  later  one 
•  Charles  N.  Howes  conveyed  to  defend- 
ant the  right  to  use  his  name,  and  it 
adopted  "Howes"  as  part  of  its  cor- 
porate name,  and  engaged  in  manu- 
facturing similar  machinery,  plaintiff 
had  the  exclusive  right  to  the  use  of 
the  name  "Howes."  S.  Howes  Co.  v. 
Howes  Grain-Cleaner  Co.  (1898)  52 
N.  Y.  S.  468,  24  Misc.  Rep.  83. 

Where  an  established  business  is  con- 
ducted under  the  name  of  G.,  A.  &  Co., 
others  will  be  enjoined  from  doing  a 
similar  business  as  a  corporation  under 
the  same  name,  although  the  names  of 
two  of  the  incorporators  are  G.  and 
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A.  Schmid  v.  De  Grauw  (1899)  59  N. 
T.  S.  589,  27  Misc.  Rep.  693. 

Where,  upon  dissolution  of  a  firm, 
each  party  continued  a  similar  business 
in  the  same  locality,  defendant  taking 
a  new  partner,  and  making  use  of  the 
old  firm  name,  which  consisted  of  his 
own  name  and  the  words  **&  Go."  while 
plaintiff  used  his  name  as  successor  to 
the  old  firm,  defendant  was  entitled  to 
continue  the  use  of  his  own  name  and 
that  plaintiff  while  holding  himself  out 
as  the  successor  of  the  old  firm  was 
not  entitled  to  restrain  defendant  from 
the  use  of  the  firm  name.  Lepow  y. 
Kottler  (1906)  100  N.  Y.  S.  779,  115 
App.  Div.  231. 

The  purchaser  of  the  rights  to  '*Wood- 
bary's  Facial  Soap**  was  entitled  to 
restrain  the  original  manufacturers 
from  subsequently  manufacturing  and 
telling  soap  known  as  '*Woodbury*s 
New  Skin  Soap.*'  Andrew  Jurgens  Co. 
T.  Woodbury  (1907)  106  N.  Y.  S.  671, 
56  Bfisc  Rep.  404. 

An  exclusive  right  may  be  acquired 
in  the  name  in  which  a  business  has 
been  carried  on,  which  will  be  protected 
by  injunction  against  infringement.    Id. 

Where  plaintiff  in  New  York  City 
used  the  trade-name  of  ''Best  &  Co., 
liBiputian  Bazaar,"  and  defendant  did 
the  same  kind  of  business  in  Brooklyn 
under  the  trade-name  of  "Broadway 
Bazaar,  Brooklyn's  Best  Lilliputian 
Store,"  defendant  will  be  enjoined  from 
using  the  words  "Best,"  "lilUputian,** 
and  "Bazaar,"  in  connection  with  each 
other,  but  not  from  the  use  of  the 
word  "Lilliputian,"  either  alone  or  in 
connection  with  other  words.  Ball  t. 
Broadway  Bazaar  (1909)  87  N.  E.  674, 
194  N.  Y.  429,  reversing  judgment 
(1907)  106  N.  Y.  S.  249,  121  App.  Div. 
646. 

Where  one  for  several  years  used 
his  surname  as  a  designation  of  his 
hats,  with  a  uniform  price  usually  ap- 
pearing in  connection  therewith,  an- 
other having  the  same  surname  would 
be  enjoined  from  using  it  in  his  hat 
business,  together  with  the  figures  in- 
dicating a  similar  price,  unless  in  con- 
nection with  his  surname,  without  the 
figures,  he  used  his  first  name  with  it, 
though  the  parties  had  different  trade- 
marks inside  the  hats  they  dealt  in. 
Kaufman  v.  Kaufman  (1910)  123  N. 
Y-  S.  699. 

The  organizer  of  a  corporation,  who 
conferred  upon  it  the  right  to  use  his 
name  as  a  trade-name,  is  properly  en- 
joined from  engaging  in  a  competing 
business  in  his  own  name,  or  granting 
to  any  person  a  license  or  authority 
to  use  his  name  or  portrait  in  a  com- 
peting business.  Stephen  Merritt  Buri- 
al &  Cremation  Co.  v.  Stephen  Mer- 
ritt Co.  (1913)  140  N.  Y.  S.  895,  155 
App.  Div.  565. 

As  a  grandson  was  diverting  trade 
from  the  corporation  organized  by  the 
grandfather,  by  misleading  the  public, 
he  was  properly  enjoined  from  using 
his  own  name,  without  showing  that  it 


was  he,  and  not  the  grandfather,  who 
was  engaged  in  business.     Id. 

One  practicing  dentistry  under  a 
firm  name  and  style  may  not  enjoin  a 
corporation  engaged  only  in  the  busi- 
ness of  manufacturing  and  selling  dental 
supplies  from  using  the  same  name  fol- 
lowed by  the  word  "incorporated." 
Longenecker  v.  Longenecker  Bros. 
(1913)  140  N.  Y.  S.  403. 

One  who  assumed  the  name  of  his 
brother,  who  had  legally  adopted  the 
name  of  B.,  may  not  enjoin  his  broth- 
er's wife  and  another,  as  partners, 
from  conducting  the  same  kind  of  busi- 
ness in  the  same  block  in  the  name  of 
B.  &  Co.,  or  B.  and  the  name  of  the 
partner,  in  the  absence  of  unfair  com- 
petition otherwise.  Bemhard  v.  Bern- 
hard  (1913)  142  N.  Y.  S.  94,  156  App. 
Div.  739. 

The  name  "Backus  Oil  Co.,"  was  giv- 
en to  it  bygone  of  its  incorporators, 
F.  M.  Backus.  Thereafter  the  interest 
of  F.  M.  Backus  was  purchased,  and  he 
moved  to  another  city,  and  began  carry- 
ing on  the  identical  business  under  the 
name  "The  Backus  Oil  &.  Car  Grease 
Co.*'  Held,  defendant's  use  of  the  same 
name  constituted  an  illegal  infringe- 
ment, without  regard  to  the  fact  that 
the  name  of  one  of  defendant's  part- 
ners was  "Backus."  Backus  Oil  Co.  v. 
Backus  Oil  &  Car  Grease  Co.  (Com. 
PI.  Ohio,  1880)  6  Wkly.  Law  Bui.  646. 

Where  plaintiff's  husband  used  his 
Christian  name,  Rudolph,  to  designate 
his  business,  which  was  continued  by 
his  widow  and  a  brother,  on  dissolu- 
tion of  this  firm  defendants  were  not 
entitled  to  use  the  name  "Rudolph"  in 
the  same  business  next  door,  though  it 
was  the  Christian  name  of  one  of  the 
partners  engaged  in  their  business; 
such  name  having  been  legally  acquired 
as  a  trade-mark  by  plaintiff's  husband, 
which  she  acquired  by  purchase  from 
the  executors.  Standinger  v.  Stand- 
inger  (Pa.  1862)  19  Leg.  Int  85. 

Where  a  retiring  partner  entered 
into  no  contract  restricting  him  from 
prosecuting  a  similar  competing  busi- 
ness, he  is  not  deprived  of  his  right  to 
use  his  own  name  in  connection  with 
such  bus^ess,  from  the  fact  that  his 
surname  is  a  portion  of  the  trade-mark 
used  by  the  firm  of  which  he  was  for- 
merly a  member.  White  v.  Trowbridge 
(1906)  64  A.  862,  216  Pa.  11. 

One  whose  name,  for  many  years,  has 
been  associated  with  the  sale  of  Stein- 
way  and  Behr  pianos  by  a  certain 
firm  will  not  be  enjoined  from  using  the 
same  name  for  a  corporation  selling 
other  kinds  of  pianos  in  the  same  lo- 
cality; since  the  Steinway  and  Behr 
pianos  have  reputations  of  their  own, 
aside  from  the  dealers  who  handle  them. 
Fite  V.  Dorman  (Tenn.  1900)  57  S.  W. 
129. 

As  against  a  manufacturer  of  wheels, 
having  the  right  to  designate  them 
"Whitney"  wheels,  a  rival,  merely  be- 
cause employing  a  Whitney,  never  a 
manufacturer,    cannot    advertise    them 
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as  "Whitney,"  but  merely  the  facts 
about  its  employ^.  Sanford-Day  Iron 
Works  V.  Enterprise  Foundry  &  Ma- 
chine Works  (1915)  172  S.  W.  537,  130 
Tenn.  669. 

Where  the  principal  point  of  resem- 
blance between  the  signs,-  labels,  etc., 
is  the  prominence  given  to  the  name 
"Harson,"  which  is  the  surname  of 
complainant  and  one  respondent,  and 
there  is  nothing  in  respondents*  ad- 
vertisement, except  the  use  of  such 
name,  which  would  deceive  the  public, 
respondents  will  not  be  enjoined  from 
using  such  advertising  matter,  as  said 
respondent  has  the  right  to  so  use  his 
surname.  Harson  v.  Halkyard  (1900) 
46  A.  271,  22  R.  I.  102. 

A  partner  in  whose  name  business 
was  conducted  sold  his  interest  to  his 
copartner,  and  conducted,  under  the 
name  which  the  partnership  had  for- 
merly used,  an  entirely  different  busi- 
ness, in  a  different  part  of  the  city. 
Held,  such  use  of  the  name  of  the  old 
firm  gave  the  purchasing  partner  no 
right  to  recover  damages  for  such  use. 
F.  T.  Blanchard  Go.  v.  Simon  (1905) 
51  S.  E.  222.  104  Va.  209. 

A  firm  under  the  name  of  '*Ea8ter^ 
Outfitting  Company"  did  business  in 
Spokane.  A  corporation  engaging  In 
similar  business  in  Seattle  under  the 
same  name  attempted  to  open  business 
in  Spokane.  Held,  that  the  corpora- 
tion, though  using  its  own  name  as  a 
trade-name,  was  not  entitled  to  re- 
strain the  firm  from  using  its  name  in 
Spokane.  Eastern  Outfitting  Co.  t. 
Manheim   (Wash.  1910)   110  P.  23. 

While  every  person  has  the  right  to 
use  his  own  name  in  his  own  business, 
he  must  do  so  under  proper  safeguards 
for  the  rights  of  any  other  person  who 
has  acquired  a  right  to  the  use  of  it  as 
a  trade-name.  Wright  Restaurant  Co. 
V.  Seattle  Restaurant  Co.  (1912)  122 
P.  348,  67  Wash.  690. 

All  the  property,  assets,  and  business 
of  the  firm  of  Fish  Bros.,  wagon  man- 
ufacturers, passed  by  successive  chang- 
es to  Fish  Bros.  &  Co.;  thence  into 
the  hands  of  a  receiver;  and  thence  to 
the  Fish  Bros.  Wagon  Company,  a  cor- 
poration. The  Fish  brothers  remained 
in  the  business  through  all  the  succes- 
sive changes.  Several  years  after  the 
organization  of  the  company  the  Fish 
brothers  withdrew  therefrom,  and  set 
up  on  their  own  account,  under  the 
firm  name  of  Fish  Bros.  &  Co.  Held, 
in  an  action  by  the  corporation,  that 
plaintiff's  right  to  the  use  of  trade- 
marks with  the  word  "Fish"  is  not  ex- 
clusive, and  defendants  may  in  good 
faith  apply  the  same  trade-marks  to 
the  wagons  manufactured  by  them,  pro- 
vided they  do  it  in  a  way  not  calculat- 
ed to  induce  persons  to  buy  the  same 
for  those  manufactured  by  plaintiff. 
Fish  Bros.  Wagon  Co.  v.  La  BeUe 
Wagon  Works  (1892)  82  Wis.  546,  52 
N.  W.  595,  33  Am.  St  Bep.  72,  16  L. 
R.  A.  453. 
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(€)  Procedure 

22.  Jurisdictfoiid^See  notes  under  | 
9502,  post 

23.  Partie8.^^ue8tionB  of  trade-mark 
will  be  adjudicated  only  upon  the  rights 
of  the  parties  before  the  court,  and  afl 
between  their  conflicting  claims,  and 
not  with  a  view  to  the  guardianship  of 
the  public,  except  in  cases  where  injury 
to  the  public  health  or  morals  enters 
into  the  ingredients  of  the  allegations. 
BlUs  V.  Zeilin  (1871)  42  Ga.  91. 

24.  Injunctions—Procedure  in  injunc- 
tion cases  in  general,  see  notes  under  | 
9504,  post 

25.  Evidence  —  Registraticn  as  evi- 
denoe^— >See  notes  ante,  this  section. 

26.  —  Presumptions  and  burden  of 

proofw— Conceding  the  burden  of  proof 
to  rest  upon  the  manufacturer  of  a 
medicine  under  a  secret  formula,  when 
suing  to  restrain  the  use  of  liis  trade- 
name by  an  alleged  infringer,  to  show 
that  the  latter's  medicine  is  not  made 
by  his  formula,  there  is  at  least  a  prima 
facie  presumption  of  a  difference  be- 
tween the  two  formulas.  Jacobs  v. 
Beecham  (1911)  31  Sup.  Ct  555,  221 
U.  S.  263,  55  L.  Ed.  729,  affirming  de- 
cree Beecham  ▼.  Jacobs  (1908)  159 
Fed.  129,  86  C.  0.  A.  623. 

Where  infringement  is  clear,  proof  of 
actual  fraudulent  intent  is  xmnecessary. 
The  Le  Page  Co.  v.  Russia  Cement  Co. 
(1892)  51  Fed.  941,  2  C.  C.  A.  555,  17 
L.  B.  A.  354. 

The  fact  that  defendants  adopted  a 
new  label  much  resembling  complain- 
ant's, shortly  after  a  former  infringer 
of  complainant's  trade-mark  came  into 
their  employ,  is  most  suggestive  of  an 
intentional  imitation.  Scheuer  v.  Mul- 
ler  (1896)  74  Fed.  225,20  C.  C.  A.  161. 

Where  an  alleged  infringer  in  Ameri- 
ca, who  used  marks  unquestionably  be- 
longing to  another  in  foreign  countries, 
claims  to  have  anticipated  him  in  the 
use  of  the  mark  in  the  American  mar- 
ket, such  alleged  infringer  should  show 
with  accuracy  and  detail  the  times  of 
its  earlier  sales.  Kathreiner's  Malz- 
kaffee  Fabriken  Mit  *  Beschrcenkter 
Haftung  V.  Pastor  Kneipp  Medicine  Co. 
(1897)  82  Fed.  321,  27  C.  C.  A.  351. 

When  one  sued  for  infringement  sets 
up  a  prior  right  by  use  to  the  trade- 
mark in  question,  it  is  incumbent  on 
him  to  establish  his  prior  use,  at  least 
satisfactorily;  and  the  defense  is  not 
made  out  by  evidence  which  is  conflict- 
ing and  evasive,  and  rests  largely  on 
the  unreliable  memories  of  interested 
witnesses,  who  frequently  contradict 
themselves.  Raymond  v.  Royal  Baking 
Powder  Co.  (1898)  85  Fed.  231,  29  O. 
0.  A.  245,  affirming  decree  Royal  Bak- 
ing Powder  Co.  v.  Raymond  (C.  O. 
1895)  70  Fed.  376. 

It  is  nonessential  to  the  right  to  an 
injunction  against  infringement  that  ab- 
solute fraud  or  willful  intent  to  infringe 
be  shown,  but  it  will  be  presumed  that 


Ch.2) 


TBADE-HARES 


§  9501 


the  defendant  Intended  the  natural  con- 
sequences of  its  acts.  N.  K.  Fairbank 
Co.  ▼.  liuckel,  King  &  Cake  Soap  Co. 
(1900)  102  Fed.  327,  42  C.  C.  A.  376. 

Where  defendants  had  frandulently 
appropriated  plaintlfirs  trade-marks 
and  labels  and  used  the  same  in  the 
sale  of  mineral  water,  plaintiff  was  not 
bound,  on  an  accounting  of  profits,  to 
show  what  part  of  defendant's  goods 
it  could  have  sold  had  it  used  honest 
marks  and  labels^  Saplehner  y.  Eisner 
&  Mendelson  Co.  (1905)  138  Fed.  22, 
70  C.  C.  A.  452. 

To  invoke  jurisdiction  of  equity  to 
prevent  infringement  of  a  trade -mark 
and  unlawful  competition,  it  is  incum- 
bent on  complainant  to  show  that  he 
has  a  property  right  in  the  mark,  which 
is  acquired  chiefly  by  prior  adoption 
and  exclusive  use  of  the  mark  or  sym- 
bol distinguishing  complainant's  pro- 
prietorship. Metcalf  V.  Hanover  Star 
Milling  Co.  (1913)  204  Fed.  211,  122 
C.  C.  A,  483. 

In  a  suit  for  infringing  a  trade-mark, 
judicial  notice  would  not  be  taken  that 
the  word  "Abricotine"  is  a  word  in  gen- 
eral use  in  the  French  language  in  con- 
nection with  French  commerce  and  de- 
scriptive of  apricot  cordial.  Rossmann 
V.  Gamier  (1914)  211  Fed.  401,  128  C. 
C.  A.  73. 

In  suit  for  infringing  trade-mark, 
there  is  no  presumption  of  validity  to 
be  overcome,  and  testimony  of  unaided 
recollections  of  a  witness  of  dates  40 
years  old  cannot  be  accepted.  W.  A. 
Gaines  &  Co.  v.  Rock  Spring  Distilling 
Co.  (C.  C.  A.  1915)  226  Fed.  531. 

Injunction  against  use  of  a  label  will 
not  be  granted  unless  complainant's 
right  is  clear.  Coffeen  v.  Brunton  (0. 
C.  1851)  Fed.  CJas.  No.  2,947. 

Where  two  or  three  makers  are  using 
the  same  word  as  a  mark  or  brand  on 
the  same  class  of  goods  at  the  same 
time,  and  one  asserts  the  right  to  it  as 
a  trade-mark,  and  seeks  to  enjoin  the 
others  from  using  it,  he  has  the  bur- 
den of  proof  to  show  that  he  was  in 
fact  the  first  to  use  it  Spiegel  v. 
Zuckerman  (C.  C.  1910)  175  Fed.  978, 
decree  affirmed  (1911)  188  Fed.  63,  110 
C.  C.  A.  133. 

Necessity  of  proof  of  bad  faith  in  a 
suit  for  infringement  of  a  trade-mark 
does  not  obtain  where  defendant  con- 
tinued to  use  the  mark  after  warning. 
American  Lead  Pencil  Co.  v.  L.  Gott- 
lieb &  Sons  (C.  C.  1910)  181  Fed.  178. 

On  proof  of  sales  by  dealers  of  arti- 
cles bearing  infringing  trade -marks  of 
another  manufacturer,  they  must  be 
presumed  to  have  iatended  the  infringe- 
ment Gorham  Mfg.  Co.  v.  Schmidt 
(D.  C.  1912)  196  Fed.  955. 

In  a  suit  for  infringement  of  a  trade- 
mark, not  involving  unfair  competition, 
complainants  need  not  establish  fraud- 
ulent intent  Stephano  v.  Satmatopou- 
l08  (D.  C.  1912)  199  Fed.  451. 

Proof  of  duplicity  or  exact  imitation 


is  not  necessary  to  establish  infringe- 
ment of  a  trade-mark.  Coca-Cola  Co. 
V.  Nashville  Syrup  Co.  (D.  C.  1912) 
200  Fed.  157. 

Plaintiff  suin^  for  infringement  of 
trade-name  "Listerine"  held  to  have 
the  burden  of  proof,  but  to  have  met 
the  burden  of  showing  a  possibility  of 
confusion  by  showing  defendant's  adop- 
tion of  the  arbitrary  name  "Listogen." 
Lambert  Pharmacal  Co.  v.  Bolton 
Chemical  Corporation  (D.  C.  1915)  219 
Fed.  325. 

Where  it  appears  that  a  trade-mark 
was  used  to  secure  a  benefit  to  the 
user  at  the  expense  of  the  owner,  and 
not  simply  used  in  good  faith  for  the 
purpose  of  explanation  or  information, 
the  just  presumption  is  that  the  per- 
son using  it  Intends  to  deceive.  Keller 
V.  B.  F.  Goodrich  Co.  (1889)  19  N.  B. 
196,  117  Ind.  556,  10  Am.  St  Rep.  88. 

In  an  action  for  the  infringement  of 
a  trade-mark,  the  plaintiff  need  not 
prove  fraud,  or  the  inferior  quality  of 
the  goods  of  the  defendant  to  which 
he  has  applied  the  appropriated  trade- 
mark. Avery  v.  Meikle  (1883)  81  Ky. 
73. 

Where  plaintiff  corporation  purchased 
a  distillery  from  the  assignee  of  an  in- 
solvent partnership,  and  continued  to 
use  the  brand  and  trade-mark  of  such 
firm  without  objections  by  the  assignee 
or  creditors  of  the  firm,  it  must  be  pre- 
sumed, in  an  action  for  infringement, 
that  the  debts  of  the  partners  were 
settled,  and  that  the  trade-mark  revert- 
ed to  the  partners  as  their  property, 
and  that  they  had  the  right  to  use  it  in 
the  name  of  the  corporation  which  they 
subsequently  formed.  B.  H,  Taylor, 
Jr.,  &  Sons  Co.  v.  Taylor  (1905)  85  S. 
W.  1085,  27  Ky.  Law  Rep.  625,  124 
Ky.  173. 

The  word  "Patented,"  put  upon  the 
label  of  an  unpatented  article,  the 
trade-mark  being  patented,  and  it  not 
appearing  that  the  word  "Patented"  was 
used  with  intent  to  deceive  the  public, 
it  would  be  presumed  to  have  been  used 
in  reference  to  the  trade- mark,  and 
not  to  the  article.  Insurance  Oil  Tank 
Co.  V.  Scott  (1881)  33  La.  Ann.  946, 
39  Am.  Rep.  286. 

In  suits  for  infringement,  fraudulent 
intent  is  presumed,  but  in  actions  bas- 
ed on  unfair  competition  the  plaintiff 
must  prove  this  intent,  or  show  facts 
and  circumstances  from  which  it  may 
be  reasonably  inferred.  W.  R,  Lynn 
Shoe  Co.  V.  Auburn-Lynn  Shoe  Co. 
(1905)  62  A.  499,  100  Me.  461,  4  L. 
R.  A.   (N.  S.)  960. 

Sales  by  defendant  under  a  trade- 
name resembling  that  of  plaintiff,  to  a 
purchaser  who  knew  the  goods  were 
manufactured  by  defendant,  and  sales 
made  to  persons  at  a  distance,  who  had 
no  knowledge  of  plaintiff's  existence, 
cannot  be  assumed  to  be  injurious  to 
plaintiff,  if  the  goods  themselves  are 
not  impressed  with  deceptive  marks. 
W.  K.  Lynn  Shoe  Co.  v.  Auburn -Lynn 

(10783) 


§9501 


TRADE-MARKS 


(Tit.  60 


Shoe  Co.  (1907)  69  A.  569,  103  Me. 
334. 

To  entitle  a  complainant  to  relief 
against  imitation  of  a  certain  trade- 
mark, he  must  clearly  show  a  property 
right  in  himself,  and  also  that  the  re- 
semblance between  the  original  and  the 
imitation  is  such  as  would  mislead  per- 
sons purchasing  with  ordinary  caution. 
Robertson  v.  Berry  (1879)  50  Md  591, 
33  Am.  Rep.  328;  Blackwell  v.  Wright, 
(1875)  73  N.  C.  310. 

A  bill  to  restrain  the  fraudulent  use 
of  trade-marks  cannot  be  maintained, 
without  alleging  and  proving  that  such 
use  was  for  the  purpose  of  falsely  rep- 
resenting the  articles  so  marked,  to  be 
manufactured  by  the  plaintiff.  Ames  t. 
King  (1854)  68  Mass.   (2  Gray)  379. 

The  fact  that  a  plaintiff  manufactur- 
er has  used  a  distinctive  package  and 
label  more  or  less  for  10  years,  and 
largely  for  the  last  two  years  of  that 
period,  raises  a  presumption  that  the 
public  has  learned  to  recognize  his 
goods  by  the  appearance  of  the  pack- 
age. New  England  Awl  &  Needle  Co. 
V.  Marlboro  Awl  &  Needle  Co.  (1897) 
168  Mass.  154,  46  N.  E.  386,  60  Am. 
St.  Rep.  377. 

If  there  is  no  evidence  as  to  where 
the  defendants  intended  to  sell  the 
goods  or  where  the  firms  having  the 
trade- mark  sold  theirs,  beyond  the  fact 
that  all  parties  concerned  had  their 
places  of  business  in  Boston,  it  is  a 
sufficient  answer  that,  if  it  would  be  a 
defense  to  show  that  goods  to  which 
counterfeit  trade-marks  had  been  at- 
tached in  this  state  were  intended  sole- 
ly for  sale  in  other  states,  the  defend- 
ants were  called  upon  to  give  some  evi- 
dence of  the  intent.  Commonwealth  v. 
Rozen  (1900)  176  Mass.  129,  57  N.  B. 
223. 

On  the  use  by  defendant  of  a  trade- 
name similar  to  that  used  by  plaintiff 
for  15  years,  fraud  is  presumed  and 
need  not  be  affirmatively  shown.  North- 
western Knitting  Co.  v.  Garon  (Minn. 
1910)  128  N.  W.  288. 

Where  complainants  sought  to  re- 
strain an  imitation  of  their  business 
sign  as  a  trade-mark,  and  the  evidence 
was  directed  to  show  only  that  defend- 
ants* sign  so  closely  resembled  com- 
plainants* as  to  deceive  the  public,  but 
ic  did  not  appear  that  the  device  on  the 
sign  was  customarily  attached  to  com- 
plainants' products  as  a  trade-mark, 
complainants  were  not  entitled  to  relief 
on  the  theory  of  trade-mark  infringe- 
ment. Covert  v.  Bernat  (1911)  138 
S.  W.  103,  156  Mo.  App.  687. 

Fraud  in  adopting  a  trade-name  is 
not  presumable  from  a  change  on  suit 
being  brought.  McGrew  Coal  Co.  v. 
Menefee  (1912)  144  S.  W.  869,  162 
Mo.  App.  209. 

To  restrain  the  use  of  a  trade-name, 
one  must  show  that  it  was  not,  at  the 
time  of  his  attempted  appropriation  of 
it,  in  common  use  in  connection  with 
like  businesses,  buildings,  or  localities. 
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Chadron  Opera  House  Co.  t.  Loomer 
(1904)  99  N.  W.  649,  71  Neb.  785. 

The  voluntary  selection  and  use  of 
the  word  "Eureka"  as  part  of  defend- 
ant's corporate  name,  with  the  inten- 
tion or  purpose  in  part  of  competing 
with  complainant,  whose  hydraulic  hose 
and  other  goods  the  word  had  come  to 
designate  and  distinguish  in  the  trade, 
to  the  knowledge  of  defendant,  raises  a 
presumption  that  it  was  done  with  the 
intent  to  profit  by  complainant's  repu- 
tation in  competitive  goods;  and  no  fur- 
ther proof  was  necesary  to  entitle  com- 
plainant to  an  injunction.  Eureka  Fire 
Hose  Co.  V.  Eureka  Rubber  Mfg.  Co. 
(1906)  71  A.  1134,  71  N.  J.  Eq.  300, 
affirming  decree  (1905)  60  Atl.  561,  69 
N.  J.  Eq.  159. 

The  burden  of  showing  that  the  claim 
of  priority  is  unfounded,  or  the  absence 
of  any  injury  resulting  from  its  imita- 
tion, rests  upon  the  defendant.  Mes- 
serole  v.  Tynberg  (N.  Y.  1868)  4  Abb. 
Prac.  (N.  S.)  410;  Merserole  v.  Same 
(N.  Y.  1868)  36  How.  Prac.  14. 

Where  defendants  had  been  employed 
by  plaintiff,  and,  shortly  after  leaving 
its  service,  engaged  in  a  similar  busi- 
ness, adopting  a  trade-mark,  which  was 
a  simulation  of  plaintiff's  label  likely 
to  deceive  consumers,  without  explana- 
tion, a  fraudulent  intent  would  be  pre- 
sumed. Bolen  &  Byrne  Mfg.  Co.  v. 
Jonasch  (1899)  60  N.  Y.  S.  555,  29 
Misc.  Rep.  99. 

Where  it  is  charged  that  defendant 
has  imitated  the  packages  of  plaintiff, 
not  only  must  the  fact  of  imitation  be 
shown,  but  it  must  also  appear  that 
the  imitation  is  made  with  the  intent  to 
Impose  on  the  public.  Hoeb  v.  Bishop 
(1889)  10  Ohio  Dec.  595,  22  Wkly.  Law 
Bui.  151. 

No  intent  to  injure  the  owner  of  a 
trade-mark  need  be  shown  by  him  in  a 
suit  for  infringement.  Appeal  of  Peter- 
son (Pa.  1881)  4  Walk.  80. 

A  close  imitation  of  a  trade-mark  is 
evidence  of  fraudulent  intent,  and  ac- 
tual fraudulent  intention  need  not  be 
proved.  Hoyt  v.  Hoyt  (1886)  2  Pa. 
Co.  Ct.  R  152. 

27.  —  Admissibility.— A  decision  of 
the  high  court  of  chancery  in  England, 
granting  defendant  the  right  to  register 
as  a  trade-mark  the  words  alleged  to 
be  an  infringement,  and  the  affidavits 
upon  which  such  decision  was  made,  are 
irrelevant  and  inadmissible  in  an  in- 
fringement suit  in  this  country.  City 
of  Carlsbad  v.  Kutnow  (1895)  71  Fed. 
167,  18  C.  C.  A.  24,  affirming  (C.  C. 
1895)  68  Fed.  794. 

The  fact  that  one  of  the  defendants 
was  in  1870  engaged  in  manufacturing 
imitations  of  the  goods,  labels,  and 
trade-marks  now  manufactured  and 
owned  by  complainants,  and  was  then 
successfully  sued  therefor,  is  immate- 
rial, and  the  record  of  that  suit  which 
was  offered  only  for  the  purpose  of 
showing  that  fact,  is  excluded.  Myers 
▼.  Theller  (C.  C.  1889)  38  Fed.  607. 
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Evidence  tiiat  plaintiff's  agcfnt  pur- 
chased an  artide  in  defendant's  store, 
being  distinctly  told  that  it  was  not  of 
eomplainant's  manufacture;  but  after 
the  purchase,  by  a  false  statement  to 
the  clerk,  he  induced  her  to  mark  the 
duplicate  sale  bill  delivered  to  him  with 
the  purchase  to  indicate  that  the  article 
was  of  complainant's  make,  is  not  avail- 
able in  support  of  a  claim  that  defend- 
ant sold  other  goods  as  those  of  com- 
plunant.  Gorham  Mfg.  Co.  v.  Emery- 
Bird-Thayer  Dry-Goods  Co.  (C.  C. 
1S&&)  92  Fed.  774. 

Where  defendant  engaged  as  selling 
agent  for  typewriters  sold  under  the 
trade-name  of  "Remington- Sholes,"  evi- 
dence relating  to  such  machines  ema- 
nating from  the  Remington- Sholes 
Company,  under  whom  defendant  justi- 
fied, and  with  the  name  in  controversy 
on  them,  and  transactions  relating 
thereto,  although  occurring  in  foreign 
countries,  was 'admissible  as  res  gestse. 
Wyckoff  V.  Howe  Scale  Co.  of  1886  (C. 
C.  1901)  UO  Fed.  520,  reversed  Wy- 
ckoff,  Seamans  &  Benedict  v.  Same 
(1903)  122  Fed.  348,  58  C.  C.  A.  510, 
and  Howe  Scale  Co.  v.  WyckofiE  Sea- 
mans  &  Benedict  (1905)  25  Sup.  Ct. 
609,  198  U.  S.  118,  116  O.  G.  299,  49 
I.  Ed.  972. 

In  a  suit  for  infringement  the  intro- 
duction of  two  packages  of  tobacco  hav- 
ing the  same  came  and  apparently  man- 
ufactured by  different  individuals  is  ir- 
relevant, when  unaccompanied  by  proof 
of  the  circumstances  surrounding  the 
origin  and  use  of  the  packages.  Amer- 
ican Tobacco  Co.  v.  Polacsek  (0.  0. 
1909)  170  Fed.  117. 

Where  a  defense  to  a  suit  for  in- 
fringement is  that  the  trade -mark  was 
in  common  use  before  plaintiff  used  it, 
and  was  publicly  registered  as  a  trade- 
mark by  W.,  and  defendant  introduced 
evidence  to  show  such  use  was  known 
to.  and  acquiesced  in  by  plaintiff,  plain- 
tiff could  show  by  way  of  rebuttal  that 
it  prosecuted  to  judgment  an  action 
against  W.  for  infringement.  Hygeia 
Distilled  Water  Co.  v.  Hygeia  Ice  Co. 
(1898)  40  A.  534,  70  Conn.  516. 

The  court  having  ruled,  without  objec- 
tion, that  evidence  of  the  fact  that  the 
products  of  both  parties  were  on  sale 
at  the  same  or  different  places  in  a  city 
was  admissible,  it  is  too  late  to  contend 
for  the  first  time  on  appeal  that  the  fact 
was  immaterial.     Id. 

At  the  trial  for  infringement  of  a  la- 
bel on  matches  plaintiff's  agent  was 
asked,  "After  that  match  was  placed 
upon  the  market  by  defendants,  what 
effect,  if  any  did  it  have  upon  your  trade 
of  the  Vulcan  match?"  and  "Did  the 
placing  upon  the  market  of  the  Vul- 
ture match  have  any  effect  upon  the 
sales  of  the  Vulcan  match  through  you?" 
Held,  the  questions,  although  incorrect 
in  form,  were  improperly  excluded  un- 
der a  general  objection  and  defendants 
thus  precluded  themselves  from  the  ob- 
jection that  there  was  no  proof  that 
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persons  had  been  deceived  into  the  be- 
lief that  defendants'  label  was  that  of 
plaintiff.  Taendsticksfabriks  Aktiebo- 
laget  Vulcan  v.  Myers  (1890)  58  Hun, 
161,  11  N.  Y.  Supp.  663. 

In  an  action  for  infringement  of  a 
trade-mark,  evidence  of  acquiescence 
by  others  than  defendant  in  plaintiff's 
claim  to  the  trade-mark  is  properly  ex- 
cluded. Matchett  v.  Lindberg  (1896) 
2  App.  Div.  340,  37  N.  T.  Supp.  854. 

In  an  action  to  restrain  the  use  of 
an  imitation  of  plaintiffs  trade-mark 
for  cigars,  a  denial  of  the  allegation 
of  good  quality,  etc.,  of  plaintiff's  goods, 
did  not  entitle  defendant  to  give  af- 
firmative evidence  of  the  poor  quality 
of  plaintiff's  goods,  or  as  to  false  rep- 
resentations concerning  them  which 
would  mislead  the  public.  Falk  v. 
American  West  Indies  Trading  Co, 
(1902)  75  N.  T.  S.  964,  71  App.  Div. 
320,  affirming  judgment  (1901)  73  N. 
Y.  S.  547,  36  Misc.  Rep.  376. 

A  certified  copy  of  defendant's  appli- 
cation for  a  registration  of  his  claimed 
trade-mark  is  admissible  against  his 
objection  that  the  law  authorizing  the 
registration  of  trade-marks  is  uncon- 
stitutional, as  a  statement  of  defend- 
ant for  the  purpose  of  contradicting  his 
testimony.  Blackwell's  Durham  Tobac- 
co Co.  v.  McElwee  (1888)  100  N.  C. 
150,  5  S.  E.  907. 

In  an  action  to  restrain  the  use  of  a 
trade-mark,  it  was  proper  to  admit  a 
question  to  defendant  whether  there 
was  not  an  interfering  declaration  filed 
by  plaintiffs,  after  he  had  made  his  ap- 
plication, as  it  tended  to  show  whether 
there  had  been  a  quiet  acquiescence  by 
them  in  his  claim  to  title.    Id. 

A  question  put  to  defendant  wheth- 
er he  had  ever  sued  any  one  for  an 
alleged  infringement  was  properly  ad- 
mitted, as  the  answer  tended  to  ex- 
plain and  qualify  his  previous  testimony 
as  to  its  use.    Id. 

In  an  action  to  restrain  an  alleged 
imitation  of  the  labels  on  plaintiff's 
medicines  the  identity  of  the  medicines 
used  by  plaintiff  and  defendant  cannot 
be  shown,  being  not  at  issue.  Radam  v. 
Capital  Microbe  Destroyer  Co.  (1891) 
81  Tex.  122,  16  S.  W.  990,  26  Am.  St. 
Rep.  783. 

Where  plaintiff's  trade-mark  and  de- 
fendant's alleged  imitation  of  it  are 
both  before  the  court,  the  opinion  of 
witnesses  as  to  the  closeness  of  sim- 
ilarity is  inadmissible  in  evidence.     Id. 

That  persons  had  been  deceived  in  re- 
gard to  the  medicines  cannot  be  proved 
by  plaintiff's  testimony  as  to  what  such 
persons  said  to  him,  since  such  testi- 
mony would  be  mere  hearsay.    Id. 

To  show  damages  from  infringement, 
plaintiff  may  show  a  falling  off  of  his 
custom  concurrently  with  defendants' 
beginning  to  use  the  trade-mark,  it  be- 
ing for  the  jury  to  say  whether  such 
use  was  the  cause  of  the  diminution. 
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Shaw  V.  Pilling  (1896)  175  Pa.  78,  34 
Aa  446. 

28.  —  Weight  and  sufflclenoyd— > 
PositiTe  proof  of  fraudulent  intent  is 
not  required,  where  proof  of  infringe- 
ment is  clear.  McLean  y.  Fleming 
(1877)  96  U.  S.  245.  253,  24  L.  Ed. 
828. 

Evidence  that  a  firm  had  occasionally, 
during  a  period  of  three  years,  used  the 
same  term  as  employed  by  complainant 
for  a  similar  manufacture  wiU  not  de- 
feat complainant's  right,  where  none 
are  able  to  testify  that  any  flour  so  des- 
ignated by  that  firm  has  been  on  sale 
for  over  20  years.  Menendez  v.  Holt 
(1888)  128  U.  S.  614,  9  Sup.  Ct  143, 
32  L.  Ed.  526,  affirming  decree  Holt  v. 
Menendez  (O.  G.  1885)  23  Fed.  869. 

That  defendant  had  formerly  used  an 
entirely  different  style  of  package,  and 
after  being  advised  that  complainant's 
goods  were  more  popular,  changed  to 
his  present  style,  whOe  it  raises  a 
strong  suspicion  of  fraudulent  intent,  is 
not  conclusive,  if  the  rest  of  the  evi- 
dence seems  to  negative  such  intent  P. 
LoriUard  Co.  v.  Peper  (1898)  86  Fed. 
956,  —  C.  C.  A*  — ,  certiorari  denied 
(1898)  19  Sup.  Ot.  886,  171  U.  S. 
690,  43  L.  Ed.  1179. 

In  determining  the  question  of  fraud- 
ulent imitations  of  packages  and  labels, 
merely  noting  points  of  difference  or 
similarity  is  not  sufficient.  The  pack- 
ages and  labels  must  be  considered  as 
a  whole.    Id. 

Complainant  was  proprietor  of  the 
word  "Outicura"  as  a  trade-mark  for  a 
toilet  soap.  Defendant  called  its  soap 
''Outide.''  There  was  nothing  in  the 
box,  wrapper,  or  general  get-up  of  the 
package  which  tended  in  any  way  to 
induce  the  purchaser  of  the  latter  soap 
to  believe  that  he  was  purchasing  the 
former.  Held  insufficient  to  authorize 
injunction  at  suit  of  complainant. 
Potter  Drug  &  Chemical  Corp.  v.  Pas- 
field  Soap  Co.  (1901)  106  Fed.  914,  46 
C.  C.  A.  40,  affirming  decree  (C.  0. 
1900)  102  Fed.  490. 

In  an  action  for  infringement  and  for 
unlawful  competition,  evidence  held  in- 
sufficient to  show  that  defendants' 
whisky,  sold  under  the  name  of  "Old 
Crow,"  or  "Crow,"  in  competition  with 
plaintiff's  whisky,  sold  under  the  same 
name,  was  deleterious  or  fraudulent. 
Kahn  v.  W.  A.  Gaines  &  Co.  (1908) 
161  Fed.  .495,  88  C.  C.  A.  437,  writ  of 
certiorari  denied  W.  A.  Gains  &  Co. 
V.  Kahn  (1908)  29  Sup.  Ct  682,  212 
U.  S.  572,  53  L.  Ed.  656. 

Evidence  that  defendant,  upon  the 
filing  of  complainant's  interference,  dis- 
claimed title  to  the  symbol  and  ceased 
to  use  it,  is  insufficient  to  justify  an  in- 
junction restraining  defendant  from  in- 
fringing complainants'  right  to  such 
symbol  Van  Raalt  v.  Schneck  (1908) 
170  Fed.  1021,  95  C.  C.  A.  672,  affirm- 
ing decree  (C.  C.  1908)  169  Fed.  248. 
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In  determining  the  question  of  the 
infringement  of  a  trade-mark,  the  evi- 
dence of  the  eyes  is  more  persuasive 
than  any  other.  Layton  Pure  Food 
Co.  V.  Church  &  Dwight  Co.  (1910)  182 
Fed.  24,  104  C.  C.  A.  464. 

In  a  suit  to  restrain  infringement  of 
a  trade-mark  and  unlawful  competi- 
tion, conflicting  evidence  held  to  re- 
quire a  flnding  that  complainant,  was 
not  the  first  appropriator  of  the  name 
and  mark.  Metcalf  v.  Hanover  Star 
MiUing  Co.  (1913)  204  Fed.  211,  122 
C.  C.  A.  483. 

The  court  may  base  its  conclusions 
as  to  infringement  upon  a  comparison 
of  the  devices  used  by  plaintiff  and  de- 
fendant and  does  not  necessarily  re- 
quire the  testimony  of  witnesses  as  to 
the  likeness.  Von  Mumm  v.  Frash  (C. 
C.  1893)  56  Fed.  830,  following  Coats  v. 
Merrick  Thread  Co.  (1893)  13  Sup.  Ot 
966, 149  U.  S.  562,  37  L.  Ed.  847. 

Testimony  of  witnesses  hired  to  se- 
cure evidence  that  they  purchased  of 
defendant  imitation  bitters,  put  up  in 
genuine  bottles  procured  for  the  pur- 
pose, held  insufficient,  where  they  re- 
lied solely  on  opinions  formed  from 
tasting  the  liquid,  and  where  they  were 
opposed  by  the  testimony  of  defendant 
and  his  employes  and  others,  that  the 
bitters  so  sold  were  genuine,  and  that 
had  never  procured  or  sold  any  imita- 
tion article.  Hostetter  Co.  v.  Bower 
(C.  C.  1896)  74  Fed.  235. 

Similarities  in  the  methods  of  dress- 
ing up  goods  for  the  market  and  of 
advertising  them,  which,  when  consid- 
ered alone,  are  immaterial  and  insig- 
nificant may  be  important  as  tending 
to  establish  a  general  design  on  the 
part  of  one  dealer  to  palm  off  his  goods 
as  those  of  another,  and  as  helping  to 
establish  tho  intent  in  more  flagrant  in- 
fringements of  right  Hilson  Co.  v. 
Foster  (C.  C.  1897)  80  Fed.  896. 

Complainant  charged  defendant  with 
selling  goods  of  other  makers  as  those 
of  complainant  The  sole  evidence  of 
any  such  sales  was  the  testimony  of 
agents  of  complainant,  sent  for  the 
purpose  of  procuring  evidence,  which 
was  not  very  satisfactory,  and  failed  to 
show  a  single  sale  to  a  bona  fide  pur- 
chaser, or  any  motive  therefor,  or  that 
defendant  knew  of  the  sales  so  made, 
but  showed  that  it  did  not  know  of 
them,  and  that  the  representations 
made  by  its  clerks  were  contrary  to  its 
orders  and  rules,  that  no  notice  of  any 
claim  of  such  conduct  was  given  to  de- 
fendant until  suit  was  brought,  and  that 
the  real  purpose  of  the  suit  was  to  pre- 
vent the  defendant  from  selling  com- 
plainant's goods,  because  it  sold  them 
at  a  lower  price  than  competing  deal- 
ers, and  than  complainant  regarded  as 
for  its  best  interests.  Held,  that  such 
evidence  was  wholly  insufficient  to  es- 
tablish a  right  to  relief.  Gorham  Mfg. 
Co.  V.  Emery-Bird-Thayer  Dry-Goods 
Co.  (O.  O.  1899)  92  Fed.  774. 
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Where  it  Is  charged  that  defendants 
fraudnlently  refilled  plaintiff's  bottles 
with  a  cheap  spurious  imitation,  which 
they  sold  as  the  genuine  article,  the  bur- 
den of  proof  is  on  the  complainant;  and, 
where  comt>lainant's  case  rested  entirely 
on  opinions  of  witnesses  who  had  no 
expert  knowledge,  the  evidence  is  in- 
sofficient  to  warrant  a  decree  which 
would  brand  the  defendants  as  frauds 
and  cheats.  Hostetter  Go.  t.  Comer- 
ford  (G.  G.  1899)  97  Fed.  585. 

Evidence  held  not  to  entitle  complain- 
ant to  a  permanent  injunction  against 
infringement  and  unfair  competition, 
broader  in  its  terms  than  a  preliminary 
order  which  was  entered  with  de- 
fendant's consent.  G.  W.  Gole  v.  Gole's 
Many-Use  OH  Go.  (0.  G.  1906)  147 
Fed.  930. 

Evidence  held  to  justii^  a  finding  that 
complainant's  tobacco  to  which  the 
trade-mark  in  controversy  was  attached 
was  suitable  for  smoking  and  might  be 
80  used  in  cigarettes.  American  Tobac- 
co Co.  V.  Polacsek  (C.  G.  1909)  170 
Fed.  117. 

Where  complainant  sued  for  infringe- 
ment of  a  publication  of  information 
concerning  transfers  of  New  York  City 
real  estate,  three  instances  of  copying 
with  reference   to   three  different  de- 
scriptions  were  insufficient   to  justify 
an  injunction  against  defendants'  work, 
but  complainant  would   be  left  to  its 
remedy  at  law.    Record  &  Guide  Go.  v. 
Bromley    (O.   G.  1910)   175  Fed.  156. 
Evidence  held  sufficient  to  entitle  a 
complainant  to  an  injunction  restrain- 
ing  defendants    from    selling    articles 
bearing  infringing  trade-marks.     Gor- 
ham  Mfg.  Co.  v.  Schmidt  (D.  O.  1912) 
196  Fed.  955. 

Evidence  held  sufficient  to  entitle  a 
complainant  to  an  injunction  against 
threatened  infringement  of  a  trade- 
mark. Gorham  Mfg.  Co.  v.  Di  Salvo 
(D.  G.  1912)  196  Fed.  956. 

To  entitle  a  manufacturer  to  enjoin 
another  from  selling  under  its  true 
name  a  product  which  he  has  a  right  to 
make  and  sell,  on  the  ground  that  it  is 
an  imitation,  it  is  not  sufficient  to  show 
that  defendant's  product  is  not  known. 
Hiram  Walker  &  Sons  v.  Qrubman  (D. 
C.  1915)  224  Fed.  725. 

Plaintiff,  in  action  for  damages  for 
unfair  competition,  held  to  have  made 
out  a  prima  facie  case  sufficient  to  en- 
title him  to  nominal  damages  and  hence 
to  a  hearing  on  the  merits.  Kimball  v. 
HaU  (1913)  89  A.  166,  87  Conn.  663. 

It  is  not  necessary  to  show  that  de- 
fendant acted  with  a  fraudulent  inten- 
tion, nor  that  any  one  has  been  actual- 
ly deceived.  It  is  enough  if  defendant 
has  so  simulated  complainant's  trade- 
mark that  its  use  is  calculated  to  de- 
ceive, and  there  is  a  probability  that 
patrons  will  be  so  deceived.  Job  Print- 
ers' Union  of  Chicago  v.  Kinsley  (1903) 
107  HL  App.  654. 
Wliere  d^endant  prepared  and  sold  a 


certain  kind  of  medicine  as  and  for 
medicine  prepared  by  plaintiff,  plaintiff 
is  entitled  to  recover  therefor  without 
proof  of  special  damage.  Thomson  v. 
Winchester  (1837)  36  Mass.  (19  Pick.) 
214,  31  Am.  Dec.  135. 

A  mere  comparison  of  the  words 
showing  similarity  of  trade-names  is  in- 
sufficient, without  proof  that  from  the 
form  of  the  goods,  the  names,  labels, 
shape  of  the  packages,  etc.,  there  ex- 
ists a  reasonable  probability  that  pur- 
chasers using  ordinary  care  wiU  be  de- 
ceived by  the  similarity  of  names.  Re- 
gis v.  H.  A.  Jaynes  &  €k>.  (1904)  185 
Mass.  458,  70  N.  E.  480. 

That  one  using  the  trade-mark  of  an- 
other after  his  license  so  to  do  had  ex- 
pired had  agreed  to  pay  during  the  life 
of  the  license  a  specified  sum  annually 
for  the  use  of  the  trade-mark  is  some 
evidence  of  the  damages  sustained  be- 
cause of  such  wrongful  use.  Nelson  v. 
J.  H.  WincheU  &  Co.  (1909)  89  N.  B. 
180,  203  Mass.  75. 

In  a  suit  to  enjoin  defendant  from 
using  the  word  "Marshall"  in  manufac- 
turing engines  known  as  the  "Marshall 
perfecting  engine,"  evidence  held  to 
show  that  the  quoted  words  designated 
the  engine  manufactured  by  defendant 
under  a  patent,  and  were  not  a  trade- 
name. Marshall  Engine  (Do.  v.  New 
MarshaU  Engine  Co.  (1909)  89  N.  B. 
648,  203  Mass.  410. 

Bvidence,  in  an  action  for  damages 
for  the  infringement  of  a  trade-mark, 
held  to  show  the  infringement  as  al- 
leged, justifying  the  overruling  of  a  de- 
murrer to  plaintifTs  evidence.  Lamp- 
ert  V.  Judge  &  Dolph  Drug  Co.  (Mo. 
1911)  141  S.  W.  1095,  reversing  judg- 
ment (1906)  100  &  W.  659,  119  Mo. 
App.  693. 

Opinions  of  witnesses  familiar  with 
the  trade,  and  habits  of  customers,  is 
of  weight  in  determining  whether  an 
ordinary  customer  would  be  likely  to 
be  deceived  by  the  similarity,  and,  when 
aided  by  evidence  of  actual  deception, 
is  controUlng,  tmless  the  dissimilarity 
between  the  two  marks  is  such  as  to 
exclude  any  probability  of  deception. 
Drummond  Tobacco  Co.  v.  Addison 
Tinsley  Tobacco  (3o.  (1892)  52  Mo.  App. 
10. 

Evidence  to  prove  a  prior  use  of  a 
trade-mark  by  others  than  the  claimant 
thereof  must  be  positive  and  satisfac- 
tory. St  Louis  Carbonating  &  Mfg. 
Co.  V.  Eclipse  Carbonating  Go.  (1894) 
58  Mo.  App.  411. 

In  an  action  to  restrain  the  use  of  a 
trade-mark,  evidence  held  not  to  sus- 
tain decree  for  plaintiff.  Regent  Shoe 
Mfg.  Co.  V.  Haaker  (190^  106  N.  W. 
595,  75  Neb.  426,  4  L.  B.  A.  (N.  S.) 
447. 

In  a  suit  to  enjoin  the  use  of  the  word 
"Eureka,"  evidence  held  to  show  that 
defendant's  adoption  and  use  of  the 
word  was  for  the  purpose  of  availing 
itself  to  some  extent  of  the  trade  repu- 
tation complainant  had  given  to  goods 
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marketed  under  that  name.  Eareka 
Fire  Hose  Co.  v.  Eareka  Rubber  Mfg. 
Co.  (1905)  60  A.  561,  69  N.  J.  Bq.  159, 
affirmed  (Err.  &  App.  1906)  71  A.  1134» 
71  N.  J.  Eq.  300. 

A  bill  alleged  that  the  term  "Rogers 
goods"  had  acquired  a  secondary  mean- 
ing as  meaning  the  goods  of  complain- 
ant The  evidence  did  not  show  that 
defendant  called  his  goods  "Rogers 
goods/'  and  he  announced  that  his  ware 
was  made  by  "W.  H.  Rogers,  of  Plain- 
field,  N.  J."  Held  not  to  authorize  eq- 
uity to  restrain  defendant  from  using 
his  name  as  a  trade-name.  Internation- 
al Silver  Co.  v.  Rogers  (1906)  63  A. 
977,  71  N.  J.  Bq.  560. 

Where  complainant's  use  of  a  color 
device. had  been  confined  to  its  fabrics 
of  linen  and  cotton  hose  or  jackets,  and 
defendant's  only  use  of  the  colors  usSd 
by  complainant  was  on  its  rubber  hose, 
and  also  on  its  letter  beads,  catalogues, 
and  envelopes,  the  evidence  was  insuffi- 
cient to  show  an  infringement  of  com- 
plainant's trade-mark  rights  in  the  col- 
ors. Eureka  Fire  Hose  Co.  v.  Eureka 
Rubber  Mfg.  Co.  (1906)  71  A.  1134,  71 
N.  J.  Eq.  300,  affirming  decree  (1905) 
60  Atl.  561,  69  N.  J.  Eq.  159. 

To  entitle  one  to  restrain  the  use  of 
false  signs  and  trade- marks  b^  defend- 
ant, it  is  only  necebsary  to  show  that 
the  signs  and  trade- marks  used  are 
false,  and  that  the  effect  is  to  deceive 
the  public.  Peterson  v.  Humphrey  (N. 
T.  1857)  4  Abb.  Prac.  394. 

On  an  application  to  restrain  the  un- 
authorized use  of  a  firm  name,  it  is  not 
necessary  to  show  that  actual  damage 
has  accrued  to  the  plaintiffs.  Reeves 
V.  Denicke  (N.  Y.  1871)  12  Abb.  Prac 
(N.  S.)  92. 

Evidence  that  defendants  had  used 
the  same  material  for  representing  and 
securing  their  trade-mark  as  plaintiffs, 
and  had  made  their  label  of  the  same 
shape  and  size,  with  the  same  distribu- 
tion of  the  words  indicating  the  com- 
modity, was  sufficient  to  establish  in- 
fringement Popham  v.  Wilcox  (N.  Y. 
1873)  14  Abb.  Prac.  (N.  S.)  206. 

To  sustain  an  action  for  violation  of 
a  trade-mark  right  it  is  sufficient  to 
prove  plaintiff's  ownership  and  its  ac- 
tual infringement,  without  establishing 
a  fraudulent  intent  on  defendant's  part 
Colman  v.  Crump  (1877)  70  N.  Y.  573. 

In  a  suit  to  restrain  the  use  of  the 
trade-mark  "Sweet  Caporal,"  on  a 
brand  of  cigarettes  the  tobacco  of  which 
was  treated  by  the  "Hornbostel  pro- 
cess," the  evidence  tended  to  show  that 
the  public  was  ignorant  of  the  existence 
of  such  process;  that  the  process  was 
of  no  value,  there  being  other  and  more 
efficient  means  of  obtaining  the  same 
end:  that  defendant  had  abandoned  the 
use  of  said  process,  and  notified  plain- 
tiff to  that  effect;  that  the  word 
"Sweet"  was  prefixed  to  the  word  "Cap- 
oral,"  which  had  always  belonged  to  de- 
fendant, as  a  means  of  determining  the 
amount  of  sales  of  tobacco  subject  to 
plaintiff's  process,  no  agreement  being 
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made  that  the  same  should  constitute  a 
trade-mark.  Held,  that  an  injunction 
was  properly  refused.  Hornbostel  v. 
Kinney  (1888)  110  N.  Y.  94,  17  N.  E. 
666,  affirming  (1885)  52  N.  Y.  Super. 
Ct  (20  Jones  &  S.)  41. 

Proof  of  a  single  instance  of  infringe- 
ment of  a  trade-mark,  known  at  the 
time  to  the  person  injuriously  affected 
thereby,  does  not  constitute  by  itself 
alone,  a  sufficient  basis  for  injunctive 
relief  in  a  suit  instituted  more  than  sev- 
en years  later.  Stetson  v.  Brennen 
(1897)  48  N.  Y.  S.  601,  21  App.  Div. 
552. 

In  an  action  for  infringement,  plain- 
tiff's failure  to  prove  registration  of 
his  trade-mark,  as  alleged,  is  not  fatal 
to  his  recovery,  where  the  allegations 
are  broad  enough  to  admit  of  proof  of 
the  trade-mark  as  existing  through  ex- 
clusive use,  and  defendants  do  not  as- 
sail the  method  of  proof  adopted,  and 
where,  assuming  the  variance,  defend- 
ants fail  to  offer  any  proof  to  contro- 
vert the  existence  of  the  trade -mark,  as 
a  matter  of  fact  W.  A.  Gaines  &  Co. 
V.  LesUe  (1898)  54  N.  Y.  S.  421,  25 
Misc.  Rep.  20. 

Where  there  is  an  actual  infringe- 
ment of  the  trade-mark  itself,  or  where 
the  resemblance  is  such  as  to  leave  the 
question  of  imitation  in  doubt,  that  the 
party  charged  with  imitation  has  also 
adopted  a  like  style  of  putting  up  his 
packages  may  be  some  evidence  on  the 
question  of  intent  Brown  v.  Seidel 
(1893)  153  Pa.  60,  25  Atl.  1064,  31 
Wkly.  Notes  Cas.  519. 

To  justify  a  ruling,  on  demurrer,  that 
one  of  two  trade-marKs  is  so  entirely 
dissimilar  from  the  other  that  it  is  not 
and  cannot  be  an  infringement  of  it  the 
dissimilarity  should  be  so  marked  as  to 
leave  no  doubt  in  the  mind  of  the  court. 
Leidersdorf  v.  Flint  (1880)  50  Wis.  400, 
7  N.  W.  252. 


29.  Trial.— Where  the  indictment  al- 
leged a  Christian  name  was  "Matt," 
while  some  of  the  witnesses  testified 
that  the  name  was  "Max,"  an  instruc- 
tion that,  while  it  was  necessary  to 
prove  the  names  of  the  partners  as  al- 
leged, the  doctrine  of  idem  sonans  ob- 
tained, and  the  law  did  not  favor  ex- 
treme technicality  in  regard  to  proof 
of  names,  was  objectionable,  because  of 
the  tendency  of  the  phrase  "extreme 
technicality"  to  induce  the  jury  to  dis- 
regard the  difference  between  the 
names.  Vincendeau  v.  People  (1906) 
76  N.  B.  675,  219  111.  474,  reversing 
judgment  (IpOS)  119  111.  App.  603. 

Whether  a  name  has  become  public 
property  by  having  acquired  a  generic 
meaning  descriptive  of  a  general  kind, 
quality,  or  class  of  goods,  is  a  question 
of  fact.  H.  A.  Williams  Mfg.  Co.  v. 
Noera  (ISQZ)  158  Mass.  110,  82  N.  B. 
1037. 

Where  the  evidence  showed  without 
contradiction  that  defendant's  predeces- 
sors had  adopted  the  arbitrary  word 
"Roachsault,"  had  it  duly   registered, 
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and  had  traDsferred  the  same  to  defend- 
ant, he  was  entitled  to  a  charge  that  he 
had  a  valid  trade-mark,  and  it  was  er- 
ror to  submit  the  question  to  the  jury. 
Stern  ▼.  Barrett  Chemical  Go.  (1899) 
61  N.  T.  S.  221,  29  Misc.  Rep.  609,  re- 
Tersing  judgment  (1899)  58  N.  Y.  8. 
1129.  28  Misc.  Rep.  429. 

Where,  in  an  action  for  infringement, 
the  court  decides  there  has  been  no 
infringement,  its  rulings  concerning 
phuntifrs  claim  for  damages  become 
immaterial.  Radam  v.  Capital  Microbe 
Destroyer  Co.  (1891)  81  Tex.  122,  16 
S.  W.  990.  26  Am.  St.  Rep.  783. 

Where  the  petition  failed  to  state 
that  plaintiff's  trade-mark  had  on  it  the 
words  "Kohlberg  Bros.,"  which,  by  the 
evidence,  it  appeared  to  have,  it  was 
for  the  jury  to  determine  whether 
there  was  a  variance  between  the  trade- 
mark declared  on  and  that  proved, 
smce  there  was  abundant  evidence,  out- 
side of  the  words  referred  to,  identi- 
fying the  trade-mark  used  by  plaintiff 
as  that  described  in  the  petition. 
Goodman  v.  Bohls  (1893)  3  Tex.  Civ. 
App.  183,  22  S.  W.  11. 

30.  Damages  and  proflts^— Exemplary 

damagea  are  recoverable  for  an  injury 
from  counterfeiting  plaintiff's  trade- 
mark. Warner  v.  Roehr  (C.  C.  1884) 
Fed.  Cas.  No.  17,189a. 

In  an  action  for  damages  for  the  in- 
fringement of  a  trade-mark  the  meas- 
ure of  damages  is  plaintiff's  loss,  and 
not  defendant's  gain,  caused  by  the  in« 
fringement  Addington  v.  Cullinane 
(1887)  28  Mo.  App.  238. 


Where  a  retiring  partner  wrongfully 
described  himself  as  successor  to  the 
old  firm,  and  injury  resulting  seriously 
affected  plaintiff's  business,  he  was  en- 
titled to  recover  adequate  damages,  and 
was  not  limited  in  his  proof  to  loss  of 
commissions  or  profits  on  the  business 
done  by  customers  of  the  old  firm,  who 
had  been  induced  to  deal  with  the  in- 
fringing partner.  Burckhardt  v.  Burck- 
hardt  (1885)  42  Ohio  St  474,  51  Am. 
Rep.  842. 

Although  an  inventor  of  an  unpatent- 
ed medicine  has  no  exclusive  right  to 
make  and  sell  it,  yet,  if  others  make  it, 
they  must  not  sell  it  as  the  manufac- 
ture of  the  inventor,  nor  adopt  his  la- 
bel or  trade-mark,  nor  one  so  nearly 
like  it  as  to  deceive  the  public,  and 
they  are  equally  liable  for  the  damage, 
whether  such  trade-mark  be  adopted 
by  fraud  or  mistake.  Davis  v.  Kendall 
(1850)  2  R.  I.  566. 

Injunction  suits,  see  notes  under  § 
9504,  post 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Trade-Mark  Cases  (1879)  100  U.  S. 
82,  87,  25  L.  Ed.  550;  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co. 
(1901)  21  Sup.  Ct.  270,  273,  179  U.  S. 
665,  45  L.  Ed.  365;  A.  Leschen  &  Sons 
Rope  Co.  V.  Broderick  &  Bascom  Rope 
Co.  (1906)  26  Sup.  Ct  425,  201  U.  S. 
166,  50  L.  Ed.  710;  Spiegel  v.  Zucker- 
man  (1911)  188  Fed.  63,  110  C.  C.  A. 
133;  Hennessy  v.  Braunschweiger  & 
Co.  (C.  C.  1898)  89  Fed.  664,  666. 


§  9502.  (Act  Feb.  20,  1905,  c.  592,  §  17.)  Jurisdiction  of  suits  re- 
specting trade-marks. 
The  circuit  and  territorial  courts  of  the  United  States  and  the 
supreme  court  of  the  District  of  Columbia  shall  have  original  ju- 
risdiction, and  the  circuit  courts  of  appeal  of  the  United  States  and 
the  court  of  appeals  of  the  District  of  Columbia  shall  have  appellate 
jurisdiction  of  all  suits  at  law  or  in  equity  respecting  trade-marks 
registered  in  accordance  with  the  provisions  of  this  Act,  arising  under 
the  present  Act,  without  regard  to  the  amount  in  controversy.  (33  Stat. 
728.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Jurisdiction  of  proceedings  to  enforce  an  injunction  against  infringement  of 
a  registered  trade-mark,  by  punishment  for  contempt  or  otherwise,  was  confer- 
red on  the  court  by  which  such  injunction  was  granted,  or  any  other  circuit 
court,  etc.,  or  a  judge  thereof,  by  section  20  of  this  act,  post,  §  9505. 

The  circuit  courts  were  abolished  and  their  jurisdiction  transferred  to  the  dis- 
trict courts  by  Jud.  Code,  §§  289-291,  ante,  §§  1266-1268,  and  jurisdiction  of 
all  suits  at  law  and  in  equity  arising  under  the  trade-mark  laws  was  con- 
ferred on  the  district  courts  by  Jud.  Ck>de,  §  24,  par.  7,  ante,  §  991  (7). 

Notes  of  Decisions 


Jaiisdlctlon    In    generals— Under   Act 

March  3,  1881,  §  11,  the  circuit  court 
has  no  jurisdiction  of  an  action  between 
citizens  of  the  same  state  for  infringe- 
ment of  a  trade-mark,  where  it  is  not 
alleged  that  it  "was  used  on  goods  in- 
tended to  be  transported  to  a  foreign 
eountry."  Ryder  v.  Holt  (1888)  9  Sup. 
Ct  145,  128  U.  S.  525,  32  L.  Ed.  529; 
Schumacher  t.  Schwencke  (0.  0.  1886) 


26  Fed.  818;  Graveley  v.  Graveley  (C. 
C.  1890)  42  Fed.  265;  Prince's  Metal- 
lic Paint  Co.  v.  Prince  Mfg.  Co.  (C.  C. 
1892)  53  Fed.  493;  Hennessy  v.  Braun- 
schweiger &  Co.  (C.  C.  1898)  89  Fed. 
664,  666. 

A  United  States  circuit  court  has  no 
jurisdiction  of  a  suit  to  enjoin  infringe- 
ment of  a  trade-mark  where  the  par- 
ties are  citizens  of  the  same  state,  if 
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tfae  trade-mark  is  not  one  tbat  can  be 
lawfully  registered  under  this  act,  and 
the  right  to  relief  must  therefore  be 
baaed  on  the  fact  that  defendant  is  us- 
ing it  as  an  instrument  of  fraud.  El- 
gin Nat.  Watch  Oo.  ▼.  Illinois  Watch 
Case  Co.  (1901)  21  Sup.  Ct  270,  273, 
179  U.  S.  665,  45  L.  Ed.  365. 

A  bill  may  be  maintained  in  the  fed- 
eral circuit  court  to  restrain  the  in- 
fringement of  a  common-law  trade- 
mark where  other  jurisdictional  facts 
are  present.  Capewell  Horse  Nail  Co. 
V.  Mooney  (C.  C.  1909)  172  Fed.  826, 
affirming  decree  (C.  C.  1909)  167  Fed. 
575. 

Unless  complainant's  trade -mark  is 
used  on  goods  intended  to  be  transport- 
ed to  a  foreign  country,  the  court  can 
take  no  cognizance  of  the  wrong  in  a 
suit  between  citizens  of  the  same  state. 
Glen  Cove  Mfg.  Co.  v.  Ludeling  (C.  0. 
1885)  22  Fed.  823,  825. 

The  provision  of  this  section  as  for- 
merly enacted,  giving  the  right  to  com- 
mence suit,  in  a  trade-mark  case  with- 
out alleging  the  amount  in  controversy, 
is  not  repealed  by  section  991  a,^  for- 
merly enacted  requiring  the  amount  to 
be  $2,000  to  give  the  federal  court  ju- 
risdiction. Glotin  V.  Oswald  (C.  C. 
1895)  65  Fed.  151. 

The  right  to  an  injunction  against 
unfair  competition  in  trade  rests  upon 
the  ground  of  fraud;  and  the  federal 
courts  have  no  jurisdiction  of  a  suit 
for  such  an  injunction,  even  with  re- 
spect to  foreign  commerce,  in  a  suit 
between  citizens  of  the  same  state. 
lUinois  Watch-Case  Co.  v.  Elgin  Nat 
Watch  Co.  (1899)  94  Fed.  667,  35  O. 
C.  A.  237,  reversing  Elgin  Nat.  Watch 
Co.  V.  nUnois  Watch-Case  Co.  (C.  O. 
1898)    89  Fed.  487. 

The  United  States  courts  cannot  en- 
tertain a  suit  to  restrain  unfair  compe- 
tition, based  on  acts  done  wholly  in  a 
foreign  country,  although  it  obtains  ju- 
risdiction of  the  parties.  Vacuum  Oil 
Co.  V.  Eagle  Oil  Oo.  (C.  C.  1903)  122 
Fed.  106. 

Where,  owing  to  noncompliance  with 
the  provisions  of  this  section,  the  reg- 
istration of  a  valid  trade -mark  is  void, 
the  trade-mark  is  not  thereby  nullified, 
but  still  retains  the  properties  of  a 
common-law  trade-mark,  and  for  its  in- 
fringement suit  may  be  brought  in  the 
federal  court,  if  the  requisite  diversity 
of  citizenship  exists  and  the  requisite 
judicial  amount  is  involved.  Edison  v. 
Thomas  A.  Edison,  Jr.,  Chemical  Co. 
(C.  C.  1904)   128  Fed.  1013. 

Where  a  trade-name  had  not  been 
registered,  as  required  by  this  section 
as  formerly  enacted,  federal  jurisdic- 
tion of  a  suit  for  unfair  competition 
was  not  conferred  by  such  act,  but  ex- 
isted only  under  the  rules  governing  or- 
dinary suits  at  law  or  in  equity.  A.  B. 
Andrews  Co.  v.  Puncture  Proof  Foot- 
wear Co.  (C.  C.  1909)  168  Fed.  762. 

Where  a  bill  for  unfair  competition 
in  the  use  of  a  trade-name  did  not  al- 
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lege  that  the  name  was  used  or  to  be 
used  on  goods  intended  to  be  trans- 
ported to  a  foreign  country  or  in  com- 
merce with  Indian  Tribes,  the  Circuit 
Court  did  not  acquire  jurisdiction  un- 
der this  section  as  formerly  enact- 
ed.   Id. 

Jurisdiction  of  suit  for  injunction  and 
accounting,  as  to  registered  trade- 
marks, is  subject  to  section  1033,  for- 
bidding suits  in  districts  other  than 
that  of  defendant's  residence.  Rubber 
&  Celluloid  Harness  Trimming  Co.  v. 
John  L.  Whiting- J.  J.  Adams  Co.  (D. 
C.  1913)  210  Fed.  393. 

State  courts.— The  provisions  of  this 
section  conferring  upon  the  United 
States  courts  jurisdiction  over  suits 
arising  from  the  wrongful  use  of  a 
trade-mark  used  in  foreign  commerce 
does  not  impair  the  jurisdiction  of  the 
state  courts  over  suits  for  the  infringe- 
ment of  trade-marks.  In  re  Keasbey 
&  Mattison  Co.  (1895)  16  Sup.  Ct  273, 
274,  160  U.  S.  221,  40  L.  Ed.  402. 

A  suit  cannot  be  maintained  in  a  fed- 
eral court  to  enforce  rights  under  a 
state  statute  relating  to  trade-marks, 
where  the  transactions  complained  of 
occurred  outside  of  such  state.  Reh- 
bein  v.  Weaver  (C.  O.  1904)  133  Fed. 
607. 

Where  a  bill  for  unfair  competition 
in  the  use  of  a  trade-name  did  not  al- 
lege that  the  name  was  used  or  to  be 
used  on  goods  intended  to  be  trans- 
ported to  a  foreign  country,  or  in  com- 
merce with  Indian  Tribes,  the  Circuit 
Court  did  not  acquire  jurisdiction  un- 
der this  section.  A.  B.  Andrews  Co.  v. 
Puncture  Proof  Footwear  Co.  (C.  C. 
1909)  168  Fed.  762. 

Act  1881,  relating  to  trade-marks 
used  in  commerce  with  foreign  nations, 
which  provides  that  any  person  who 
shall  counterfeit  "any  trade-mark  reg- 
istered under  this  act"  shall  be  liable 
to  an  action  on  the  case,  does  not  ap- 
ply to  any  trade-mark  that  has  not  been 
registered,  so  as  to  oust  the  jurisdic- 
tion of  a  state  court  in  a  prosecution 
for  counterfeiting  a  foreign  trade-mark 
which  is  not  registered  under  the  act  of 
1881.  People  v.  Molins  (1888)  7  N.  Y. 
Cr.  R,  51,  10  N.  Y.  Supp.  130. 

The  state  courts  have  jurisdiction  of 
a  suit  to  restrain  the  infringement  of  a 
trade-mark.  Small  v.  Sanders  (1889) 
118  Ind.  105,  20  N.  B.  296. 

The  act  of  Congress  assuming  to 
confer  exclusive  jurisdiction  upon  the 
federal  courts  in  trade-mark  cases  has 
been  pronounced  unconstitutional.     Id. 

This  section  and  section  9508  did  not 
impair  the  jurisdiction  of  the  state 
courts  over  suits  for  the  infringement 
of  trade-marks,  notwithstanding  the  in- 
fringing mark  had  been  registered  un- 
der such  act.  Traiser  v.  J.  W.  Doty 
Cigar  Co.  (1908)  84  N.  B.  462,  198 
Mass.  327. 

A  state  court  has  jurisdiction  of  a 
suit  to  restrain  the  use  of  a     trade- 
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mark,  and  for  the  profits  realized 
Uirongh  the  wrongful  nee  thereof.  Nel- 
son T.  J.  H.  Winchell  &  Oo.  (1909)  89 
N.  E.  180,  203  Mass.  75. 

Section  9508,  post,  does  impair  the 
jurisdiction  of  state  conrts  over  suits 
for  the  protection  of  trade-marks, 
whether  registered  or  not.  Julius  Kay- 
ser  &  Ck>.  v.  Italian  Silk  Underwear  Co. 
(1914)  146  N.  y.  Supp.  22,  160  App. 
DiT.  607. 

This  section  does  not  ezdude  the  ju- 
risdiction of  the  state  courts,  so  that 
the  owner  of  a  registered  trade-mark 
was  entitled  to  protection  from  infringe- 
ment and  unfair  competition  by  a  suit 
therein.  Oneida  Community  y.  Oneida 
Game  Trap  Co.  (1915)  154  N.  Y.  S. 
391,  affirming  judgment  (1914)  150  N. 
I.  S.  918. 

PlaadivB^Rights  and  remedies  per- 
taining to  trade-marks  generally  ex- 
ist independently  of  the  federal  statute, 
and,  where  citisenship  gives  jurisdiction, 
it  is  not  necessary  that  the  bill  should 
allege  that  the  parties,  or  either  of 
them,  are  engaged  in  foreign  commerce, 
or  commerce  with  Indian  tribes,  as  is 
reqpred  by  section  9485,  to  give  ju- 
risdiction where  the  parties  are  dti- 
sens  of  the  same  state.  Hennessy  t. 
Braonschweiger  &  Co.  (C.  C.  1898)  89 
Fed.  664. 


A  bill  for  unfair  competition  in  the 
use  of  a  trade-name  should  allege  that 
the  name  was  used  or  to  be  used  on 
goods  intended  to  be  transported  to  a 
foreign  country  or  in  commerce  with 
Indian  Tribes,  in  order  to  give  the  Cir- 
cuit Court  jurisdiction.  A.  B.  Andrews 
Co.  ▼.  Puncture  Proof  Footwear  Co. 
(C.  C.  1909)  168  Fed.  762. 

Temporary  Injunctions-Motion  for  a 
preliminary  injunction  in  a  suit  between 
dtisens  of  the  same  state  for  infringe- 
ment should  not  be  granted,  although 
the  affidavits  disclosed  a  case  of  un- 
fair competition,  the  jurisdiction  to  re- 
tain the  case  as  to  that  matter  being 
doubtful  Goldstein  y.  Whelan  (C.  C. 
1894)  62  Fed.  124. 

Review.*— When  suit  was  not  based  on 
diverse  citizenship,  but  on  allegations  of 
unfair  competition,  containing  no  cause 
of  action  under  federal  constitution  or 
laws,  decree  dismissing  suit  to  restrain 
infringement  not  appealable  to  federal 
supreme  court  G.  &  0.  Merriam  Co. 
V.  Syndicate  Pub.  Co.  (1915)  35  Sup. 
Ct.  708,  237  U.  S.  618,  59  L.  Ed.  1148, 
dismissing  appeal  (1913)  207  Fed.  515, 
125  C.  C.  A.  177. 

Cited    without    definite    applloation, 

Hutchinson,  Pierce  &  Co.  v.  Loewy 
(1910)  30  Sup.  Ct.  613,  217  U.  S.  457, 
54  L.  Ed.  838. 


§  9503.  (Act  Feb.  20,  1905,  c.  592,  §  18.)  Certiorari  for  review  by 
Supreme  Court  of  cases  arising  under  act. 
Writs  of  certiorari  may  be  granted  by  the  Supreme  Court  of  the 
United  States  for  the  review  of  cases  arising  under  this  Act  in  the 
same  manner  as  provided  for  patent  cases  by  the  Act  creating  the 
circuit  court  of  appeals.    (33  Stat.  729.) 

See  notes  to  section  1  of  this  act,  ante,  {  9485. 

The  provisions  for  review  of  patent  cases  by  the  Supreme  Court  by  writs  of 
certiorari,  mentioned  in  Uiis  section,  were  contained  in  Act  March  3,  1891,  c. 
617,  i  6,  26  Stat.  828,  which  was  superseded  by  Jud.  Code,  {  240,  ante,  {  1217. 

Notes  of  Deoisions 


Certiorari^— A  final  decree  of  a  Cir- 
cuit Court  of  Appeals  in  a  suit  to  en- 
join the  infringement  of  a  trade-mark 
registered  under  section  9485,  ante, 
can  be  reviewed  by  the  federal  Su- 
preme Court  only  upon  certiorari  in 
view  of  this  section.  Hutchinson, 
Pierce  &  Co.  v.  Loewy  (1910)  30  Sup. 
Ct.  613, 217  U.  S.  457,  54  L.  Ed.  83& 


An  appeal  to  the  federal  supreme 
court  to  review  a  decision  of  a  circuit 
court  of  appeals  in  a  case  arising  under 
the  trade-mark  act  of  1905  is  placed 
upon  the  same  footing,  as  respects  the 
remedy  by  certiorari,  as  cases  arising 
under  the  patent  laws.  Street  &  Smith 
V.  Atlas  Mfg.  Co.  (1913)  34  Sup.  Ct 
73,  231  U.  S.  348,  58  L.  Ed.  262. 


§  9504.  (Act  Feb.  20,  1905,  c.  592,  §  19.)  Power  of  courts  to 
grant  injunctions;  recovery  of  damages  in  addition  to  profits 
to  be  accounted  for;  treble  damages;  assessment  of  profits  and 
damages. 

The  several  courts  vested  with  jurisdiction  of  cases  arising  under 
the  present  Act  shall  have  power  to  grant  injunctions,  according  to 
the  course  and  principles  of  equity,  to  prevent  the  violation  of  any 
right  of  the  owner  of  a  trade-mark  registered  under  this  Act,  on 
such  terms  as  the  court  may  deem  reasonable;  and  upon  a  decree 
being  rendered  in  any  such  case  for  wrongful  use  of  a  trade-mark 
the  complainant  shall  be  entitled  to  recover,  in  addition  to  the  profits 
to  be  accounted  for  by  the  defendant,  the  damages  the  complainant 
has  sustained  thereby,  and  the  court  shall  assess  the  same  or  cause 
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the  same  to  be  assessed  under  its  direction.  The  court  shall  have 
the  same  power  to  increase  such  damages,  in  its  discretion,  as  is  given 
by  section  sixteen  of  this  Act  for  increasing  damages  found  by  verdict 
in  actions  of  law ;  and  in  assessing  profits  the  plaintiff  shall  be  required 
to  prove  defendant's  sales  only ;  defendant  must  prove  all  elements  of 
cost  which  are  claimed.    (33  Stat.  729.) 

See  notes  to  section  1  of  this  act,  ante,  S  9485. 

Section  16  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  9501. 

Damages  are  not  recoTerable  in  a  suit  for  infringement  by  a  party  failing  to 
give  the  notice  of  registration  prescribed  by  section  28  of  this  act,  post,  §  9514, 
except  on  proof,  that  defendant  was  notified  of  infringement,  and  continued  the 
same  after  such  notice*  by  a  further  provision  of  said  section  28. 


Notes  of  Decisions 


1.  GrouDda  of  action. 

2.  Conditions  precedent. 

3.  Defenses—In    generaL 

4.  ^—   Laches. 

5.  —    Estoppel. 

6.  Adequate  remedy  at  law* 

7.  Persons  entitled  to  sue. 

8.  Persons  liable. 
0.  Jurisdiction. 

10.  Retention   of  jurisdiction  acquired. 

11.  Parties. 

12.  Pleading. 

13.  Evidence. 

14.  -^   Presumptions  and  burden  of  prooL 
16.  Admissibility. 

16.  Weight  and  sufficiency. 

17.  Discovery. 

18.  Temporary  injunction— In  general. 

19.  — —    Imitation  or  simulation. 

20.  —    Rights  in  doubt, 
a.  — -   Discretion  of  court. 

22.  —   Injury    or    inconvenience    to    de- 

fendant. 

23.  — —    Damage  or  injury  to  complainant, 

24.  —   Effect  of  laches  or  estoppel. 

25.  Security. 

26.  Scope    of   Inquiry    and    questions 

considered. 

27.  Evidence. 

28.  Effect  of  prior  decisions. 

29.  Damages   and   profits— Infringement. 

30.  —    Unfair  competition. 

31.  Decree  or  order. 

32.  Costs. 

33.  Violation  of  injunction. 

I.  Grounds  of  actioiid— A  conrt  of 
equity  will  assume  jurisdiction  of  the 
infringement  of  a  trade- mark  only  for 
the  purpose  of  protecting  the  property; 
and  the  protection  of  the  public  is  not 
of  itself  sufficient  to  give  jurisdiction. 
Aveiy  V.  Meikle  (1883)  81  Ky.  73. 

That  complainant  employed  as  a 
trade-name  for  its  pavement  the  word 
"Bitulithic/*  and  caused  it  to  be  copy- 
righted and  filed  for  record  as  a  copy- 
righted word  in  the  office  of  the  secre- 
tary of  state,  was  no  ground  for  re- 
straining defendant  from  contracting 
with  municipalities  for  the  putting 
down  of  a  pavement  described  as  a 
"Bitulithic"  pavement,  where  the  pro- 
posals required  the  pavement  to  be 
made  according  to  certain  specifications 
showing  the  materials  and  manner  of 
construction.  Warren  Bros.  Co.  v. 
Barber  Asphalt  Pav.  Co.  (1906)  108  N. 
W.  652.  13  Detroit  Leg.  N.  445,  145 
Mich.  79. 

An  injunction  will  lie  to  restrain  one 
in  the  use  of  the  trade-mark  of  another. 
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Amoskeag  Mfg.  Co.  v.  Spear  (1849)  4 
N.  Y.  Super.  Ct.  (2  Sandf.)  599. 

The  mere  possession  by  a  defendant 
of  a  die  for  the  printing  of  plaintiffs 
trade-mark,  which  the  defendant  decid- 
ed, as  soon  as  it  was  made,  not  to  use, 
and  from  which  no  damage  has  resulted, 
is  too  trivial  to  authorize  an  injunction. 
Stetson  V.  Brennen  (1897)  48  N.  Y.  S. 
601,  21  App.  Div.  552. 

Infringement,  see  notes  under  §  9601, 
ante. 

Unfair  competition,  gee  notes  under  § 
9508,  post. 

2.  Conditions  precedents— Where  a  re- 
tiring partner  on  resuming  business  by 
himself  erected  signs  containing  the 
old  firm  name  in  a  misleading  manner, 
and  refused  to  remove  such  signs,  the 
remaining  partner  was  exonerated  from 
any  obligation  to  offer  to  contribute  to 
the  expenses  of  the  removal  or  to  allow 
a  reasonable  time  therefor  as  a  condi- 
tion precedent  to  his  right  to  sue  to 
restrain  the  maintenance  of  the  signs. 
Peterson  v.  Humphrey  (N.  Y.  1857)  4 
Abb.  Prac.  394. 

3.  Defenses— In  general.— It  is  not  an 
equitable  defense  to  an  action  to  re- 
strain infringement  of  a  trade-mark 
that  defendant's  wares  are  equal  in 
quality  to  those  of  plaintiff.  Taylor  v. 
Carpenter  (C.  C.  1846)  Fed.  Cas.  No. 
13,785;  Cleveland  Stone  Co.  v.  Wal- 
lace (C.  C.  1892)  52  Fed.  431;  Shaver 
V.  Shaver  (1880)  54  Iowa.  208,  6  N. 
W.  188,  37  Am.  Rep.  194;  Taylor  v. 
Carpenter  (N.  Y.  1844)  11  Paige,  292; 
Coats  V.  Holbrook  (N.  Y.  1845)  2 
Sandf.  Ch.  586;  Partridge  v.  Menck  (N. 
Y.  1846)  2  Sandf.  Ch.  622;  Partridge 
V.  Menck  (N.  Y.  1877)  2  Barb.  "Ch.  101; 
Prince  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.  (1892)  135  N.  Y.  24,  31  N. 
E.  990,17L.  R.  A.  129. 

In  action  for  injunction  it  is  no  de- 
fense that  other  parties  in  other  local- 
ities have  done  as  defendant  did,  un- 
less it  appears  that  the  plaintiff  as- 
sented to  or  acquiesced  in  such  infringe- 
ments on  his  rights.  Funke  v.  Drey- 
fus (1882)  34  La.  Ann.  80,  44  Am.  Rep. 
413;  Filley  v.  Fassett  (1869)  44  Mo. 
168,  100  Am.  Dec.  275. 

It  is  no  defense  that  the  name  of  one 
of  the  infringing  firm  accompanied  the 
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brand  on  the  goods  sold  by  them,  in- 
stead of  the  name  of  complainants. 
Menendez  v.  Holt  (1888)  128  U.  S.  514, 
9  Snp.  Gt  143,  82  L.  Ed.  526,  affirm- 
iag  decree  Holt  t.  Menendez  (G.  G. 
1885)  23  Fed.  869. 

It  is  no  defense  that  the  name  of  one 
of  the  infringing  firm  accompanied  the 
brand  on  the  goods  sold  by  them,  in- 
stead of  the  name  of  complainants.    Id. 

It  is  not  a  defense  to  a  suit  to  en- 
join infringement  of  a  trade-name  that 
defendant  uses  distinctive  labels  or 
forms  of  package.  N.  K.  Fairbank 
Co.  T.  Luckel,  King  &  Gake  Soap  Go. 
(1900)  102  Fed.  327.  42  G.  G.  A.  876. 

Where  the  defendant  more  than  two 
3rears  before  suit  on  notice  from  com- 
plainant of  its  dalm  ceased  the  acts 
complained  of,  and  thereafter  commit- 
ted no  act  of  unfair  competition,  com- 
plainant is  not  entitled  to  either  an  in- 
jimction  or  an  accounting.  Ferguson- 
McKinney  Dry  Goods  Go.  y.  J.  A. 
Scriren  Go.  (1908)  166  Fed.  665,  91 
C.  a  A.  491. 

Where  defendant  sold  three  bottles  of 
spurious  whisky  bearing  complainant's 
trade-mark,  to  complainant's  detec- 
tives, and  also  had  in  his  possession 
a  supply  of  labels  carrying  complain- 
ant's trade-mark,  which  might  be  easily 
affixed  to  spurious  goods,  so  as  to  palm 
it  off  on  the  public  for  complainant's 
straight  whisky,  the  fact  that  the  sale 
was  by  complainant's  solicitation  did 
not  preclude  complainant  from  an  in- 
janction,  under  the  rule  that  a  plain- 
tiff cannot  recover  damages  for  an  act 
done  by  defendant  at  plaintiff's  solic- 
itation. Julius  Kessler  &  Go.  ▼.  Gold- 
Btrom  (1910)  177  Fed.  392,  101  G.  C. 
A.  476;  Same  v.  Klein  (1910)  177 
Fed.  394,  101  O.  G.  A,  478. 

A  defendant,  who  indulged  in  unfair 
competition  with  respect  to  certain 
labels  and  packages,  is  not  entitled  to 
lomiunity  by  reason  of  the  fact  that 
complainant  has  used  in  his  business 
other  labels  and  packages,  as  to  which 
no  charge  of  unfair  competition  can  be 
made.  Gulden  v.  Ghance  (1910)  182 
Fed.  30o.  105  G.  G.  A.  16,  reversing  de- 
cree (G.  G.  1910)  180  Fed.  17a 

Where  defendant  manufactured  and 
sold  a  competing  article  in  bottles  of 
similar  shape  and  character  to  those 
of  plaintiff,  it  was  no  defense  to  suit 
for  unlawful  competition  that  defend- 
ant had  done  all  in  iiis  power  to  de- 
stroy the  similarity,  but  had  not  been 
successful  in  doing  so.  Moxie  Go.  v. 
Oauost  (1913)  206  Fed.  434,  124  G.  G. 
A.  316.  reversing  decree  (D.  G.  1912) 
197  Fed.  678. 

If  a  manufacturer  or  wholesale  deal- 
er willfully  puts  up  goods  in  such  a 
way  that  the  ultimate  purchaser  will  be 
deceived  into  buying  them  as  the  goods 
of  another,  it  is  no  defense  that  he  does 
not  deceive  and  has  no  intention  of  de- 
ceiving the  retailer,  to  whom  he  himself 
■ells  the  goodi.    Wolf  Bros.  &  Go.  t. 


Hamilton-Brown  Shoe  Go.  (1913)  206 
Fed.  611,  124  G.  G.  A.  409,  reversing 
decree  (G.  G.  1912)  192  Fed.  930. 

It  is  no  defense  to  infringement  suit 
that  defendant  had  purchased  machines 
constructed  on  plaintiff's  order  for  the 
manufacture  of  the  article  under  the 
license,  where  such  machines  were  not 
made  by  plaintiff,  and  he  derived  no 
advantage  from  their  construction  or 
purchase.  Martha  Washington  Gream- 
ery  Buttered  Flour  Go.  of  United  States 
V.  Martien  (G.  G.  1890)  44  Fed.  473. 

It  is  no  defense  to  infringement  suit 
that  compensation  may  be  made,  for 
plaintiff  is  not  seeking  to  enforce  a 
forfeiture,  but  insists  that  the  license 
is  terminated  by  the  terms  of  the  con- 
tract    Id. 

The  facts  that  the  infringer  of  a 
trade-mark,  on  being  notified  of  his  in- 
fringement, told  his  customers  to  erase 
the  trade-marks  from  their  goods,  and 
had  since  gone  out  of  business,  are  not 
ground  for  denying  an  injunction,  where 
every  step  of  the  suit  has  been  contest- 
ed by  the  infringer,  and  he  has  put  the 
complainants  td  the  expense  of  proving 
every  fact  necessary  to  establish  their 
right  and  his  infringement.  Hutchin- 
son V.  Blumberg  (G.  G.  1892)  51  Fed. 
829. 

It  is  no  defense  to  a  suit  for  in- 
fringement of  the  trade-mark  "Got- 
tolene"  by  the  use  of  the  word  "CJotto- 
leo"  that  defendant  sold  under  his  own 
name,  and  made  no  attempt,  other  than 
by  use  of  the  word  "CJottoleo,"  to  sell 
his  goods  as  if  manufactured  by  plain- 
tiff. N.  K.  Fairbank  Go.  v.  Gentral 
Lard  Go.  (G.  G.  1894)  64  Fed.  133. 

One  who,  after  using  an  infringing 
label  for  some  time,  discontinues  it 
merely  for  financial  reasons,  still  claim- 
ing a  right  to  use  it,  should  be  enjoin- 
ed. Sazlehner  v.  Eisner  &  Mendelson 
Go.  (G.  G.  1898)  88  Fed.  61,  decree 
modified  (1899)  91  Fed.  536,  33  G.  G. 
A.  291,  which  is  reversed  (1900)  21 
Sup.  Gt  7.  179  U.  S.  19,  45  L.  Bd.  60. 

Where  there  are  strong  resemblances 
between  the  name  and  dress  of  the 
goods  of  defendant  and  complainant, 
and  no  sufficient  reason  for  such  re- 
semblances appears,  the  fact  that  there 
are  differences  which  appear  on  a  com- 
parison is  not  a  defense  to  a  suit  for 
unfair  competition.  Sterling  Remedy 
Go.  V.  Gorey  (G.  G.  1901)  110  Fed. 
872. 

The  fact  that  two  corporations  are 
located  in  different  communities  does 
not  affect  the  right  of  one  to  an  in- 
junction restraining  the  other  from  un- 
fair competition  by  adopting  a  similar 
corporate  name,  where  they  are  engag- 
ed in  the  same  business,  and  their 
products  are  both  sold  in  the  same 
open  markets.  Bissell  Ghilled  Plow 
Works  V.  T.  M.  Bissell  Plow  Go.  (G. 
G.  1902)  121  Fed.  357. 

The  fact  that  the  infringement  of  a 
trade-mark  had  ceased  before  the  com- 
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mencement  of  a  suit  in  equity  therefor 
does  not  deprive  the  court  of  jurisdic- 
tion, where  the  bill  alleges  a  threaten- 
ed and  intended  continuance  of  such  in- 
fringement, which  allegation  was  jus- 
tified  by  the  facts.  Saxlehner  ▼.  Eisner 
(C.  G.  1905)  140  Fed.  938,  decree  af- 
firmed 147  Fed.  189,  77  O.  C.  A.  417, 
writ  of  certiorari  denied  Eisner  v. 
Saxlehner  (1906)  27  Sup.  Gt  778,  203 
U.  S.  591,  51  L.  Ed.  331. 

The  claim  that  a  conveyance  by  one 
manufacturing  corporation  to  another 
contains  a  provision  in  violation  of  the 
anti- trust  law  of  the  United  States,  is 
not  available  as  a  defense  by  anotiier 
manufacturer  when  sued  for  infringe- 
ment or  unfair  competition,  where  it  is 
shown  that  the  same  has  been  continu- 
ously used  by  the  grantee  as  its  own, 
since  a  time  prior  to  the  commence- 
ment of  the  alleged  infringement  or  un- 
fair imitation.  B.  J.  Reynolds  Tobac- 
co Go.  V.  Allen  Bros.  Tobacco  Go.  (G. 
G.  1907)  151  Fed.  819. 

Where  defendant  continued  to  make 
use  of  complainant's  trade-mark  after 
notice  to  desist  and  contested  a  suit 
brought  to  compel  it  to  do  so,  complain- 
ant's right  to  injunction  is  not  defeat- 
ed because  defendant  had,  in  fact, 
ceased  such  use  before  the  suit  was 
brought,  which  fact  was  not  known 
to  complainant.  Thomas  G.  Plant  Go. 
V.  May  Mercantile  Go.  (G.  G.  1907) 
153  Fed.  229;  Same  v.  Hamburger 
(G.  G.  1907)  153  Fed.  232. 

An  agreement  between  two  manu- 
facturers by  which  each  agreed  not  to 
refill  and  use  a  trade  receptacle  of  the 
other  without  removing  or  obliterating 
the  plate  thereon,  was  not  a  license 
to  either  to  use  the  tanks  of  the  oth- 
er, and  no  defense  to  a  suit  to  enjoin 
infringing  of  trade- mark  and  unfair 
competition.  Prest-O-Lite  Go.  v.  Post 
&  Lester  Go.  (G.  G.  1908)  163  Fed.  63. 

Gomplainant  held  not  entitled  to  an 
injunction  to  restrain  an  alleged  in- 
fringement of  trade-mark;  the  purpose 
of  the  suit  being  to  protect  plaintiff  in 
monopolizing  sales.  Goca-Gola  Go.  t. 
Bennett  (D.  G.  1915)  225  Fed.  429. 

It  is  no  defense  that  defendant  com- 
menced using  a  trade  union's  labels 
fraudulently  before  the  statute  author- 
izing an  action  to  enjoin  such  use  was 
passed.  Tracy  v.  Banker  (1898)  49 
N.  E.  308,  39  L.  R.  A.  508,  170  Mass. 
266. 

An  injunction  will  be  granted  where 
at  the  time  the  suit  was  begun  de- 
fendant was  infringing  the  right  of 
complainant  to  the  exclusive  use  of 
trade-marks,  although  at  the  time  of 
final  hearing  such  practices  had  ceased, 
and  defendant  had  promised  a  perpetual 
cessation  of  the  infringement  Glark 
Thread  Go.  v.  William  Glark  Go.  (1897) 
37  A.  599,  55  N.  J.  Eq.  658,  reversed 
(1898)  40  A.  686,  56  N.  J.  Eq.  789. 

The  fact  that  one  has  been  a  wrong- 
doer in  the  use  of  his  name  as  a  trade* 
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name  does  not  warrant  equity  to  pre- 
vent him  from  subsequentiy  using  in 
good  fkith  his  name  as  a  trade-name 
in  the  same  business.  International 
Silver  Go.  v.  Rogers  (1906)  63  A.  977, 
71  N.  J.  Eq.  560. 

In  an  action  for  infringement,  the 
fact  that  shortly  before  service  of  sum- 
mons defendant  had  stopped  using  the 
labels  did  not  preclude  plaintiff  from  a 
right  to  continued  injunction.  India 
Rubber  Go.  v.  Rubber  Gomb  &  Jewelry 
Go.  (1879)  45  N.  Y.  Super.  Gt  (13 
Jones  &  S.)  258. 

That  the  play  entitied  "Ghantidair" 
was  produced  in  Europe  by  the  persons 
from  whom  defendant  obtained  their 
rights  before  the  play  "Ghanteder" 
is  not  a  defense  to  a  claim  for  injunc- 
tion against  a  burlesque  of  the  play 
"Ghantider";  reports  of  the  charac- 
ter of  the  play  "Ghantecler"  having 
preceded  its  actual  production.  Froh- 
man  v.  William  Morris  (1910)  123  N. 
Y.  S.  1090,  68  Misc.  Rep.  461. 

It  is  no  defense  to  an  action  for  in- 
fringement of  the  right  to  use  the  name 
acquired  by  a  purchaser  of  a  bankrupt 
tea  company  that  plaintiff  agreed  to 
sell  defendant  part  of  the  business  but 
failed  to  keep  his  bargain.  James  Van 
Dyk  Go.  V.  F.  V.  Reilly  Go.  (1911)  130 
N.  Y.  S.  755,  73  Misc.  Rep.  87. 

Where  a  person  has  by  the  expendi- 
ture of  money  and  labor  built  up  a 
business  under  a  trade-name,  another 
person  will  be  enjoined  from  using  the 
same  name  or  one  so  similar  to  it  as 
to  mislead,  and  having  been  incorporat- 
ed by  such  name  is  not  a  defense. 
Backus  Oil  Go.  v.  Backus  Oil  &  Gar 
Grease  Go.  (1880)  8  Ohio  Dec.  93,  6 
Wkly.  Law  Bui.  546. 

Prior  use,  see  notes  under  {  9501, 
ante. 

Deception  of  public,  see  notes  under 
{  9506,  post. 

Intent  as  determining  infringement, 
see  notes  under  §  9501.  ante. 

As  determining  unfair  competition, 
see  notes  under  §  9508,  post 

4.  —  Laches^— Equity  will  not,  as  a 
general  rule,  refuse  an  injunction 
against  unfair  competition  in  trade  on 
the  ground  of  laches,  even  though  the 
delay  may  be  such  as  to  preclude  an 
accounting  of  profits.  Sheffield-ELing 
MUling  Go.  V.  Sheffield  Mill  &  Elevator 
Go.  (1908)  117  N.  W.  447,  105  Minn. 
315;  Gowans  v.  Ahlborn  Bros.  (Pa. 
1886)  4  Kulp,  31;  Hoyt  v.  Hoyt  (1886) 
43  Leg.  Int  151,  2  Pa.  Go.  Gt  R.  152. 

The  right  to  an  injunction  against 
the  intentional  use  of  complainant's 
trade-mark  is  not  lost  by  delay  of  13 
years,  where  it  does  not  appear  that 
the  trade-mark  has  acquired  an  increas- 
ed value  from  defendant's  use;  but  an 
accounting  Will  not  be  granted.  Men- 
endez  v.  Holt  (1888)  128  U.  S.  514,  9 
Sup.  Gt  143,  32  L.  Ed.  526  (affirming 
decree  Holt  v.  Menendez  [G.  G.  1885] 
23  Fed.  869);   Manhattan  Medidne  Go. 
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Y.  Wood   (O.  0.  1878)  Fed.  Gas.  No. 
9,Q2a 

A  right  of  action  is  not  defeated  on 
the  ground  of  laches  by  failare  for 
Dumy  years  to  assert  it,  when,  during 
that  time,  the  owner  was  making  re- 
peated, persistent,  and,  for  a  long  time, 
unsuccessful,  efforts  in  his  own  coun- 
try  to  establish  his  rights.  Saxlehner 
Y.  Eisner  &  Mendelson  Co.  (1900)  21 
Sup.  Ct  7,  179  U.  S.  19,  46  L.  Ed.  60, 
reversing  decree  (1899)  91  Fed.  636, 
33  C.  G.  A.  291;  Same  y.  Neilsen 
(1900)  21  Sup.  Ct  16,  179  U.  S.  43,  46 
L  Ed.  77,  reversing  decree  (1899)  91 
Fed.  1004,  34  C.  C.  A.  690. 

No  exemption  from  the  defenses  of 
Itches  to  a  suit  by  the  French  Republic 
and  its  lessee  was  effected  by  the  dec- 
laration in  article  8  of  the  treaty  with 
France  of  June  11,  1887  (26  Stat 
1376),  that  "the  commercial  name  shall 
be  protected  in  all  the  countries  of  the 
Union  without  obligation  of  deposit, 
whether  it  forms  part  or  not  of  a  trade 
or  commercial  mark."  La  Republique 
Francaise  v.  Saratoga  Vichy  Spring  Co. 
(1903)  24  Sup.  Ct  146,  191  U.  S.  427, 
48  L.  Ed.  247,  affirming  decree  La  Re- 
publique Francaise  v.  Saratoga  Vichy 
Springs  Co.  (1901)  107  Fed.  469,  46  C. 
C.  A.  418,  66  L.  R.  A.  830. 

A  delay  of  eight  years  before  com- 
mencing suit  to  enjoin  infringement  will 
not  bar  relief,  where  the  defendant's 
competition  during  that  time  was  in- 
considerable. Rahtjen's  American  Com- 
position Co.  y.  Holzappel's  Composition 
Co.  (1900)  101  Fed.  267,  41  C.  O.  A. 
329,  reversed  Holzapfel's  Compositions 
Company  y.  Rahtjen's  American  Com- 
position Company  (1901)  22  Sup.  Ct 
6, 183  U.  S.  1,  46  L.  Ed.  49. 

A  suit  for  unfair  competition  in  the 
sale  of  water  from  mineral  springs, 
brought  in  the  name  of  a  soyereign  na- 
tion, which  is  the  owner  of  such  springs, 
will  not  preclude  the  defense  of  laches, 
where  the  party  beneficially  interested 
as  plaintiff  is  a  private  corporation.  La 
Republique  Francaise  y.  Schultz  (1900) 
102  Fed.  163,  42  C.  G.  A.  233. 

A  complainant  is  not  entitied  to  a 
preliminary  injunction,  where  the  real 
defendant,  who  is  defending  although 
not  nominally  a  party,  has  been  openly 
and  notoriously  carrying  on  the  com- 
petition complained  of  for  more  than 
10  years  in  the  same  city  with  com- 
plainant and  with  its  knowledge,  and 
no  such  relief  has  been  preyiously  ask- 
ed for.  Edward  &  John  Burke  y. 
Bishop  (1906)  144  Fed.  838,  76  C.  G. 
A.  666. 

Under  the  circumstances  of  this  case, 
complainant,  although  it  may  be  enti- 
tled to  an  injunction,  is  barred  by  its 
laches  from  the  right  to  an  accounting 
for  profits.  Worcester  Brewing  Corp. 
V.  Rueter  &  Co.  (1907)  167  Fed.  217, 
84  C.  G.  A.  666. 

The  proprietor  of  the  Hunyadi  Janos 
Springs  in  Buda-Pesth,  Hungary,  hav- 
ing  through  laches  lost  the  right  to  pro- 


tection in  a  trade-mark,  except  in  con- 
nection with  the  word  "Janos,"  cannot 
maintain  a  suit  to  enjoin  the  sale  of  a 
water  made  in  this  country  under  the 
label  "Carbonated  Artificial  Hunyadi, 
Conforming  to  Fresenius'  Analysis  of 
the  Hunyadi  Janos  Springs,"  there  be- 
ing nothing  in  such  name  to  mislead 
purchasers  or  make  a  case  of  unfair 
competition.  Saxlehner  y.  Wagner 
(1907)  157  Fed.  746,  86  G.  C.  A.  321, 
decree  affirmed  (1910)  30  Sup.  Ct  298, 
216  U.  S.  375,  64  L.  Ed.  626. 

A  suit  to  enjoin  future  infringement 
of  a  trade-mark  is  not  subject  to  the 
general  rule  of  laches  and  the  statute 
of  limitations  because  repeated  in- 
fringements establish  no  right  to  con- 
tinue them,  and  mere  delay  in  suing  to 
enjoin  them  does  not  prove  an  aban- 
donment of  his  rights  by  an  owner  of 
a  trade-mark,  or  an  estoppel  from  pre- 
yenting  subseqi!ient  infringement  Lay- 
ton  Pure  Food  Co.  y.  Church  &  Dwight 
Co.  (1910)  182  Fed.  35,  104  C.  C.  A. 
475.  32  L.  R.  A.  (N.  S.)  274. 

Delay  in  bringing  suit  for  infringe- 
ment, which  would  bar  the  right  to  re- 
cover damages  for  prior  infringement, 
will  not  necessarily  preclude  relief  in 
equity  against  further  infringement; 
the  matter  being  within  the  discretion 
of  the  court  Thomas  J.  Carroll  &  Soil 
Go.  y.  McBvaine  &  Baldwin  (1910)*  183 
Fed.  22,  106  C.  G.  A.  314,  affirming  de- 
cree (C.  C.  1909)  171  Fed.  126. 

Where  phuntiff,  after  notifying  de- 
fendant of  his  infringing  use  of  a  trade- 
mark, permitted  such  use  for  20  years 
with  no  further  objection,  the  laches 
was  such  as  disentitied  it  to  an  injunc- 
tion restraining  defendant  from  using 
it  in  the  territory  where  it  had  estab- 
lished its  business  and  the  reputation 
of  its  goods  during  the  intervening 
years.    Id. 

The  first  appropriator  of  a  trade- 
mark may,  by  laches  or  estoppel,  lose 
its  right  to  restrain  a  later  user.  W. 
A.  Gaines  &  Co.  y.  Rock  Spring  Dis- 
tilling Co.  (G.  G.  A.  1916)  226  Fed. 
631. 

Injunction  against  future  trade-mark 
infringement  will  not  be  denied  because 
of  the  mere  laches  of  complainant,  not 
constituting  an  estoppeL  Theodore 
Re.ctanus  Co.  y.  United  Drug  Co. 
(0.  G.  A.  1916)  226  Fed.  646. 

One  who  in  good  faith  uses  a  label 
in  ignorance  that  it  is  another's  trade- 
mark will  be  restrained  from  further 
using  the  same;  but  if  the  owner  of 
the  trade-mark  has  had  knowledge  of 
such  use,  and  through  indifference  or 
negligence  has  taken  no  steps  to  pro- 
tect his  rights,  he  is  not  entitled  to  an 
account  of  sales  or  damages.  Low  y. 
Fels  (C.  G.  1888)  36  Fed.  361. 

In  a  suit  to  restrain  the  infringement 
of  plaintiffs'  trade-mark  and  for  an  ac- 
count of  profits,  where  the  only  evi- 
dence of  notice  to  plaintiffs  of  the  il- 
legal use,  and  consequent  laches  in  de- 
manding an  account,  was  the  fact  that 
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they  had  an  agency  800  mfles  distant 
from  defendants'  place  of  business,  the 
plea  presented  no  sufficient  defense. 
GUka  v.  Mihalovitch  (0.  C.  1882)  60 
Fed.  427. 

The  use  of  the  name  "Vichy"  in  con- 
nection with  an  artificial  product,  hav- 
ing been  begun  in  good  faith,  and  con- 
tinued for  30  years  without  objection 
on  the  part  of  complainants,  they  could 
not  be  heard  to  assert  the  right  to  an 
injunction.  La  Republique  ▼.  Schulti 
(C.  C.  1809)  04  Fed.  500. 

A  delay  of  six  years,  with  knowledge 
of  defendant's  acts,  will  not  defeat  the 
right  to  an  injunction,  where  the  right 
is  clear,  although  it  may  preclude  the 
recovery  of  damages  for  the  past 
wrong.  Bissell  Chilled  Plow  Works  v. 
T.  M.  Bissell  Plow  Co.  (0.  C.  1902) 
121  Fed.  357. 

Where  complainant  had  no  knowledge 
of  defendant's  use  of  the  infringing 
words  until  1902,  and  plaintiff  brought 
suit  promptly  thereafter  to  enjoin  such 
use,  and  to  restrain  defendant  from 
seUing  his  commodity  in  packages  simi- 
lar to  complainant's  packages,  com- 
plainant was  not  barred  from  relief  by 
laches.  Devlin  ▼.  McLeod  (G.  O.  1904) 
135  Fed.  164. 

Where  complainant  delayed  suit  for 
several  years,  in  the  meantime  having 
imitated  and  copied  another's  methods, 
labels,  and  mode  of  advertising,  it  was 
guilty  of  such  laches  as  estopped  it 
from  maintaining  the  suit.  Virginia 
Hot  Springs  Oo.  v.  Hegeman  &  Co.  (C. 
C.  1905)  138  Fed.  855,  decree  affirmed 
(1906)  144  Fed.  1023,  73  C.  C.  A.  612. 

The  right  to  an  injunction  against  the 
infringement  is  not  defeated  by  the 
length  of  time  of  such  use  unknown  to 
the  proprietor,  or  by  the  fact  that  he 
has  not,  up  to  the  time  of  the  suit,  ex- 
tended his  trade  to  the  locality  occu- 
pied by  defendant.  Hygeia  Distilled 
Water  Co.  v.  Consolidated  Ice  Co.  (C. 
C.  1906)  144  Fed.  139,  decree  affirmed 
Consolidated  Ice  Co.  v.  Hygeia  Dis- 
tilled Water  Co.  (1907)  151  Fed.  10, 
80  G.  C.  A.  506. 

Where  various  events  delayed  final 
prosecution  of  an  infringement  suit  for 
thirteen  years,  although  there  were  no 
motions  or  request  for  more  expedi- 
tious prosecution,  complainant  was  not 
guilty  of  such  laches  as  to  preclude  an 
injunction,  though  not  entitled  to  an  ac- 
counting. Edward  &  John  Burke,  Lim- 
ited. V.  Bishop  (C.  C.  1910)  175  Fed.. 
167. 

A  complainant  is  not  entitled  to  pro- 
tection against  infringement  of  its  la- 
bels, capsule,  and  collocation,  used  in 
the  sale  of  an  article  of  merchandise, 
if,  for  a  long  period,  it  has  knowingly 
allowed  others  to  use  substantially  the 
same  capsule,  labels,  and  collocation 
without  objection.     Id. 

Mere  delay  unattended  with  such  cir- 
cumstances as  show  acquiescence  in  the 
use  by  another  of  an  infringing  trade- 
mark will  not  produce  a  forfeiture  so 
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as  to  prevent  an  Injunction  against  fur- 
ther infringement.  Eagle  White  Lead 
Co.  V.  Pflugh  (C.  C.  1910)  180  Fed. 
579,  decree  reversed  Pflugh  v.  Eagle 
White  Lead  Co.  (1911)  185  Fed.  769, 
107  C.  C.  A.  659,  writ  of  certiorari  de- 
nied Eagle  White  Lead  Co.  v.  Pflugh 
(1911)  31  Sup.  Ct  719,  220  U.  S.  615, 
55  L.  Ed.  610. 

A  delay  of  several  years  before  com- 
mencing suit,  with  knowledge  that  de- 
fendant was  openly  using  the  alleged 
infringing  name  and  expending  large 
sums  in  advertising  its  product  there- 
under, constitutes  such  laches  as  to  bar 
injunctive  relief  as  well  as  an  account- 
ing. Valvoline  Oil  Co.  v.  HavoUne  Oil 
Co.  (D.  C.  1913)  211  Fed.  189. 

While  plaintiff  was  entitled  to  an  in- 
junction restraining  defendant's  use  of 
the  word  "Jenkins"  as  the  name  of 
a  valve,  except  in  conjunction  on  the 
same  side  with  the  words  "Made  by 
Kelly- Jones  Co.,*'  plaintiff's  laches  for 
10  years  barred  its  right  to  recover 
damages  and  costs.  Jenkins  Bros.  v. 
Kelly  &  Jones  Co.  (D.  0.  1914)  212 
Fed.  328. 

Mere  failure  to  assert  one's  right  to 
a  trade-mark  by  infringement  suit  for 
a  number  of  years,  unattended  by 
circumstances  sufficient  to  raise  an  es- 
toppel, will  not  necessarily  bar  his  right 
to  maintain  such  a  suit  Star  Brewery 
Co.  V.  Val  Blatz  Brewing  Co.  (1911)  36 
App.  D.  C.  534. 

Where  plaintiff  did  not  know  of  the 
infringing  use  of  his  label  by  others  un- 
til 1899,  and  such  use  did  not  come  in- 
to competition  with  him  until  1902, 
plaintiff  was  not  estopped  to  enjoin  uso 
of  the  label  in  his  locality  by  delaying 
suit  until  February,  1903.  Sartor  v. 
Schaden  (1904)  101  N.  W.  511,  125 
Iowa,  696. 

Where  the  infringement  was  not  com- 
plete until  five  or  six  months  before 
action  brought,  though  it  began  the 
year  previous,  there  was  no  such  laches 
as  would  bar  plaintiff's  right  to  relief. 
Avery  v.  Meikle  (1887)  85  Ky.  435, 
3  S.  W.  609.  7  Am.  St.  Rep.  604. 

The  fact  that  the  officers  of  an  as- 
sociation entitled  to  protection  from 
the  use  of  counterfeit  labels  and  stamps, 
knew  of  the  defendant's  acts  for  more 
than  two  years  before  bringing  suit  for 
injunction,  but  supposed  that  they 
could  have  no  remedy  in  equity  against 
him,  does  not  show  such  laches  as  will 
defeat  the  suit.  Tracy  v.  Banker  (1898) 
170  Mass.  266,  49  N.  E.  303,  39  L.  R. 
A.  508. 

A  delay  of  nearly  two  years  in  suing 
for  infringement  is  not  such  laches  as 
defeats  the  right  to  require  an  account- 
ing, where  the  delay  was  in  part  caus- 
ed by  negotiations  between  the  parties, 
and  in  part  by  the  desire  of  the  owner 
of  the  trade-mark  to  collect  other  mon- 
ey due  to  him  from  the  wrongdoer,  es- 
pecially where  the  owner  notified  the 
wrongdoer  of  his  claim,  and  warned, 
him  that  he  would  be  held  responsible 
for  any  further  use  of  the  trade-mark. 
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Nelson  y.  J.  H.  Winchell  &  Co.  (1909) 
89  N.  E.  180,  203  Mass.  75. 

Failure  of  complainant  to  bring  suit 
to  restrain  an  infringement  of  plain- 
tlFs  name,  applied  to  his  restaurant, 
for  a  year,  did  not  constitute  such  lach- 
es as  to  preclude  plaintiff  from  relief. 
Gamble  t.  Stephenson  (1881)  10  Mo. 
App.  581. 

Laches  of  the  plaintiff  will  not  avail 
as  a  defense  in  a  proceeding  to  re- 
strain the  use  of  a  trade-name,  where 
the  defendant  adopted  the  name  with 
a  fraudulent  intent.  Sanders  t.  Jacob 
(1885)  20  Mo.  App.  96. 

During  the  use  by  defendant  for 
many  years  of  an  imitation  of  plain- 
tiff's trade-mark,  part  of  which  was 
without  active  objection,  different 
changes  in  shape  and  general  appear- 
ance were  introduced  in  the  course  of 
attempts  at  an  amicable  adjustment. 
Held,  the  accounting  prayed  for  should 
be  denied  without  prejudice  to  the  right 
to  proceed  at  law  for  damages.  Drum- 
mond  Tobacco  Co.  v.  Addison  Tinsley 
Tobacco  Co.  (1892)  52  Mo.  App.  10. 

In  a  suit  to  restrain  infringement  of 
a  trade-mark,  evidence  that  defendant 
and  its  predecessors  for  many  years 
had  been  using  the  labels,  but  that 
plaintiff  did  not  discover  such  use  until 
shortly  before  the  institution  of  the 
suit,  does  not  show  such  laches  or  neg- 
lect as  to  estop  plaintiff  from  asserting 
its  right  to  injunctive  relief.  W.  A. 
Gaines  &  Co.  v.  E.  Whyte  Grocery, 
Fruit  &  Wine  Co.  (1904)  107  Mo.  App. 
507,  81  S.  W.  648. 

Where  plaintiff  knew  of  defendant 
corporation,  and  delayed  suit  for  in- 
fringement for  a  year,  during  which 
time  defendant  expended  a  large  sum 
of  money  in  establishing  a  plant  and 
building  up  a  business,  complainant  was 
barred  by  laches  from  demanding  an 
accounting  of  the  profits  made  by  de- 
fendants. International  Silver  Co.  v. 
William  H.  Rogers  Corp.  (1904)  57  A. 
725,  66  N.  J.  Eq.  140,  reversed  (Err.  & 
App.  1905)  60  A.  187,  67  N.  J.  Bq.  646, 
110  Am.  St.  Rep.  506. 

Although  complainant  was  entitled  to 
an  injunction  restraining  the  use  of 
certain  descriptive  words  by  another,  it 
was  not  entitled  to  an  accounting  of 
profits,  where  it  had  been  guilty  of 
laches  and  delay  in  asserting  its  rights. 
Rubber  &  Celluloid  Harness  Trimming 
Co.  V.  Rubber-Bound  Brush  Co.  (1913) 
88  A.  210,  81  N.  J.  Eq.  419,  519. 

A  delay  of  six  months  in  filing  a  bill 
to  restrain  use  of  a  trade-name  owned 
by  complainants  held  not  such  laches 
as  would  preclude  relief.  Munn  &  Co. 
V.  Americana  Co.  (N.  J.  1913)  88  A. 
330. 

Where  a  corporation  seeks  to  enjoin 
the  unlawful  use  of  its  corporate  name 
or  the  distinctive  part  thereof,  laches 
can  never  have  the  effect  of  a  conces- 
sion that  a  person  will  not  extend  the 
order  or  the  application  of  his  name, 
nor  can  it  confer  upon  the  wrongdoer 
the  right  to  build  up  and  establish  the 


business  in  another's  name.  Amoskeag 
Mfg.  Co.  V.  Gamer  (N.  Y.  1876)  54 
How.  Prac.  297. 

Where  a  manufacturer  of  cotton 
goods  seeks  yearly  to  enjoin  the  appli- 
cation of  his  trade-mark,  the  question 
of  his  right  to  restrain  the  application 
of  that  mark  to  a  variety  of  cotton 
goods  in  whi^h  hitherto  he  has  not 
dealt  is  a  sufficiently  close  one  that  ex- 
treme laches  would  solve  the  question 
adversely  to  him.    Id. 

Where  in  an  action  for  infringement 
it  was  shown  that  plaintiffs  knew  of  the 
infringement  for  a  long  time,  but  took 
no  steps  to  arrest  it,  they  could  re- 
cover damages  on^  for  such  sales  as 
were  shown  to  have  taken  place  after 
the  commencement  of  the  action. 
Enoch  Morgan's  Sons  Co.  v.  Troxell 
(N.  Y.  1879)  57  How.  Prac.  121. 

Where  plaintiff's  agent,  resident  in  the 
state,  knew  of  the  alleged  infringe- 
ment for  five  years  before  action 
brought,  plaintiffs  are  not  entitled  to 
an  accounting  of  profits,  by  reason  of 
laches.  Cahn  v.  Gottschalk  (1888)  14 
Daly,  542,  2  N.  Y.  Supp.  13. 

Where,  for  25  years,  various  religious 
bodies  other  than  plaintiff  or  its  prede- 
cessor used  the  words  "Salvation  Army'* 
as  part  of  their  title,  were  engaged  in 
the  same  work  to  which  plaintiff  was 
devoted,  and  used  the  words  "War  Cry" 
as  a  part  of  their  newspaper  titles, 
plaintiff  could  not  because  of  laches 
sue  to  restrain  the  use  of  the  name 
"Salvation  Army"  and  the  name  "War 
Cry."— Salvation  Army  in  United  States 
V.  American  Salvation  Army  (1908) 
114  N.  Y.  S.  1039,  62  Misc.  Rep.  360. 

Delay  of  nearly  two  years  in  seeking 
relief  from  infringement  precluded 
plaintiff  from  obtaining  an  account  of 
gains  and  profits.  Lloyd  v.  William  S. 
Merrill  Chemical  Co.  (Super.  Ct.  Cin. 
Ohio,  1891)  25  Wkly.  Law  Bui.  319. 

Delay  of  three  years,  and  until  defend- 
ant had  built  up  an  extensive  business,  to 
restrain  the  use  of  a  name,  where  no 
transfer  was  ever  asked,  and  no  use 
of  the  name  by  complainant  made, 
showed  such  laches  and  intent  to  avoid 
the  use  of  the  name  as  to  defeat  an 
application  for  injunction.  Tygert-Al- 
len  Fertilizing  Co.  v.  J.  F.  Tygert  Co. 
(1899)  43  A.  224,  191  Pa.  St.  336. 

The  fact  that  defendant  put  his  pack- 
ages on  the  market  a  year  before  com- 
plainant filed  his  bill  to  restrain  such 
competition,  does  not  deprive  complain- 
ant of  his  right  to  an  accounting.  C.  F. 
Simmons  Medicine  Co.  v.  Mansfield 
Drug  Co.  (1893)  93  Tenn.  (9  Pickle) 
84.  23  S.  W.  165. 

Ground  for  denial  of  preliminary  in- 
junction, see  notes  post,  this  section. 

5.  —  Estoppel.  — Where  the  pur- 
chaser on  foreclosure  uses  the  trade- 
mark under  claim  and  color  of  title,  with 
the  full  knowledge  of  the  former  owner, 
for  eight  years  without  objection,  the 
latter  is  estopped  to  afterwards  main- 
tain   a    suit    to    restrain    such    user. 
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Prince's  Metallic  Paint  Co.  v.  Prince 
Manufg  Co.  (1893)  57  Fed.  938,  6 
O.  G.  A.  647,  affirming  decree  (O.  O. 
1892)  53  Fed.  493. 

Where  the  treasurer  and  managing  di- 
rector of  a  corporation  assented  to  or 
did  not  object  to  the  name  chosen  by 
defendant  as  a  corporate  name,  his  ac- 
tion had  enough  of  an  official  and  bind- 
ing character  to  estop  his  company 
from  objecting  to  the  use  by  the  new 
company  of  its  corporate  name  in  con- 
nection with  the  thread  made  by  it. 
Clark  Thread  Co.  v.  Armitage  (1896) 
74  Fed.  936,  21  C.  C.  A.  178,  affirming 
(O.  C.  1895)  67  Fed.  896. 

The  fact  that  another  corporation, 
also  had  the  right  to  use  "Clark"  in 
connection  with  thread  which  had  al- 
ways been  distinguished  from  complain- 
ant's thread  by  difference  in  color  of 
labels  and  the  form  of  words,  did  not 
prevent  complainant  firm  from  enjoin- 
ing defendant's  fraudulent  use  of  the 
words.    Id. 

Plaintiffs  were  estopped  by  the  Bale 
of  business  and  good  will,  which,  al- 
though made  in  the  corporate  name,  was 
negotiated  by  them  and  of  which  they 
were  individually  the  chief  beneficiaries, 
from  using  the  name  Hall  in  connection 
with  a  competing  business  to  the  injury 
of  the  purchaser.  Hall  Safe  &  Lock  Co. 
V.  Herring-Hall-Marvin  Safe  Co.  (1906) 
143  Fed.  231,  74  C.  C.  A.  361,  revers- 
ed DonneU  v.  Same  (1908)  28  Sup.  Ct 
288,  208  U.  S.  267,  52  L.  Ed.  481. 

In  a  suit  to  enjoin  further  use  of  the 
name  of  defendants'  patent  medicine 
as  unlawful  competition,  complainant's 
inexcusable  laches  is  no  defense  to  its 
right  to  an  injunction  restraining  de- 
fendants' future  misconduct.  Dr.  Pe- 
ter H.  Fahmey  &  Sons  Co.  v.  Rumi- 
ner  (1907)  153  Fed.  736,  82  C.  C.  A. 
621. 

Estoppel  held  to  defeat  injunctive  re- 
lief against  one  using  a  trade-mark. 
Theodore  Rectanus  Co.  v.  United  Drug 
Co.  (C.  C.  A.  1915)  226  Fed.  545. 

Acquiescence  by  any  person  in  the 
wrongful  use  of  his  name  will  not  es- 
top him  from  asserting  his  rights  in 
equity,- unless  he  has  notice  during  such 
acquiescence  of  the  facts  rendering  the 
use  of  his  name  wrongful.  Horton  Mfg. 
Co.  V.  Horton  Mfg.  Co.  (C.  C.  1883)  18 
Fed.  816. 

The  owner  of  a  trade-mark  is  not 
estopped  to  enjoin  an  infringement  of 
it  by  the  fact  that  he  has  made  a  third 
parly  his  licensee  for  the  territory  in 
which  the  defendant  carries  on  the  busi- 
ness as  to  which  the  infringement  is 
charged.  Mozie  Nerve- Food  Co.  v. 
Banmbach  (C  C.  1887)  32  Fed.  205. 

Where  the  long  and  successful  use 
of  a  trade-mark  or  name  is  clearly  es- 
tablished, the  fact  that  plaintiff  has 
recognized  and  permitted  the  limited 
use  thereof  by  another,  which  does  not 
appear  to  have  misled  anybody,  will  not 
«stop  him  to  prevent  others  from  using 

(10798) 


it    TeUow  V.  Tappan  (C.  C.  1898)  85 
Fed.  774. 

Where,  by  stipulation  in  a  former  suit, 
complainant  waived  all  daim  against  the 
principal  infringer,  he  is  estopped  to 
sue  for  contributory  infringement  one 
who  had  made  and  furnished  to  such 
infringer  the  cartons  used  by  it  con- 
taining the  infringing  trade- mark. 
Hillside  Chemical  Co.  v.  Mnnson  &  Co. 
(C.  C.  1906)  146  Fed.  198. 

The  fact  that  complainant  might  have 
a  remedy  for  infringement  of  his  pat- 
ent does  not  preclude  him  from  main- 
taining a  suit  for  unfair  competition. 
Fonotipia  limited  v.  Bradley  (C.  G 
1909)   171  Fed.  951. 

'Nonaction  of  Ford  Motor  Company 
held  not  to  prevent  it  from  subsequently 
restraining  a  dealer  in  auto  parts  from 
advertising  them  as  Ford  articles. 
Ford  Motor  Co.  v.  Wilson  (D.  C.  1915) 
223  Fed.  808. 

Acquiescence  in  the  use  of  a  certain 
trade-name  for  a  number  of  years  in  a 
wholesale  shoe  business  does  not  pre- 
clude one  from  objecting  to  its  use  in  a 
retail  shoe  business,  since  the  mere  use 
of  a  trade-name  in  one  business  does 
not  give  the  right  to  use  it  in  another 
business.  Nolan  Bros.  Shoe  Co.  v. 
Nolan  (1900)  63  P.  480,  131  Cal.  271, 
53  L.  R.  A.  384,  82  Am.  St.  Rep.  346. 

Failure  of  plaintiffs  to  interfere  with 
the  wrongful  use  of  their  trade-mark  by 
defendant's  vendor  does  not  estop  them 
from  enjoining  defendant  from  its  use, 
though  he  has  expended  money  in  the 
purchase  and  improvement  of  the  prop- 
erty on  the  faith  of  their  supposed  ac- 
quiescence in  its  use.  North cutt  v.  Tur- 
ney  (1897)  41  S.  W.  21,  101  Ky.  314, 
19  Ky.  Law  Rep.  483. 

Where  defendant  is  not  shown  to  have 
practiced  any  simulation  of  complain- 
ant's title  or  trade-mark,  and  complain- 
ant by  its  own  acts  created  in  great  part 
the  very  confusion  of  which  it  com- 
plains. Injunction  will  be  refused.  Bear 
Lithia  Springs  Co.  v.  Great  Bear 
Spring  Co.  (N.  J.  1907)  68  A.  86. 

Where  plaintiff  sought  to  restrain  de- 
fendant from  selling  pills  under  plain- 
tifTs  label,  defendant  was  estopped  to 
claim  that  plaintiff  was  not  entitled  to 
an  injunction  because  the  pills  were 
an  innocent  humbug  by  which  both  par- 
ties were  attempting  to  deceive  the 
public.  Comstock  v.  White  (N,  Y.  1860) 
18  How.  Prac.  421,  10  Abb.  Prac.  264. 

In  a  suit  to  enjoin  the  use  of  a  trade 
label  after  its  alleged  abandonment 
by  defendant's  predecessor,  judgment 
should  be  rendered  for  defendant  upon 
his  counterclaim,  by  enjoining  plaintiff 
from  using  the  trade-name,  upon  a 
showing  that  plaintiff  never  acquired 
any  right  thereto  as  against  defendant. 
Waterproofing  Co.  v.  Hydrolithic  Ce- 
ment Cow  (1912)  138  N.  T.  S.  265,  153 
App.  Div.  47. 

Defendant  will  be  enjoined  from  con- 
ducting its  hotel  under  the  same  name 
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u  that  of  plaintiffs,  in  the  same  neigh- 
borhood, and  previously  established, 
such  use  resulting  in  confusion  and 
injury  to  the  hotels  and  the  public, 
although  defendant's  hotel  is  larger  and 
more  expensive,  and  caters  more  to 
transient  trade,  while  that  of  plaintiffs 
is  more  of  a  family  hotel,  and  although 
plsintiffs  bought  their  hotel  pending 
such  injunction  suit  by  their  vendor, 
and  knew  of  the  litigation.  Martell  v. 
St  Francis  Hotel  Go.  (1909)  98  Pac 
lUe,  51  Wash.  375. 

6.  Admisate  remedy  at  law^— Where 
defendant's  label  has  been  slightly 
dianged  shortly  before  suit  commenced, 
bat  still  remains  practically  the  same, 
the  complainant  is  not  restricted  to  an 
action  at  law  for  an  injury  resulting 
from  the  use  of  the  old  label,  but  equi- 
ty may  consider  both  together.  P.  Lor- 
fflard  Co.  v.  Peper  (1898)  86  Fed.  966, 
30  a  O.  A.  496,  certiorari  denied  (1898) 
19  Sup.  Ct.  886.  171  U.  S.  690,  48  L. 
Ed.  1179. 

An  injunction  wiQ  not  be  issued  on  ac- 
count of  a  single  act  of  fraud  and  un- 
fair competition,  there  being  an  ade- 
quate remedy  at  law.  Pennsylvania 
Rubber  Co.  v.  Dreadnaught  Tire  & 
Rubber  Co.  (D.  C.  1915)  225  Fed.  138. 

Where  defendant  used  plaintiffs' 
trade-name  and  a  copy  of  their  badge  in 
a  competing  business  to  deceive  the 
public,  plaintiffs  had  no  adequate  rem- 
edy at  law,  regardless  of  the  question 
of  defendant's  insolvency,  and  were 
therefore  entitied  to  an  injunction. 
Morton  v.  Morton  (1905)  82  P.  664, 148 
CaL  142. 

Where  it  appears  that  the  party  in- 
fringing a  trade-mark  intends  to  con- 
tinue the  wrong,  an  injunction  against 
such  continuance  is  the  sole  adequate 
remedy.  Bradley  v.  Norton  (1865)  33 
Conn.  157,  87  Am.  Dec.  200. 

The  use  of  a  similar  trade-mark,  with 
the  intention  of  deceiving  the  public, 
will  be  enjoined,  where  the  injuries 
likely  to  result  are  irreparable  in  dam- 
ages. Whitley  Grocery  Co.  v.  McCaw 
Mfg.  Co.  (1898)  32  S.  B.  113,  105  Ga. 
839. 

Infringement  of  plaintiff's  trade-mark 
is  a  fraud  on  the  owner  of  the  trade- 
mark, coupled  with  a  damage  against 
which  the  legal  remedy  may  not  be  ade- 
quate and  complete  relief,  so  as  to  au- 
thorize the  interposition  of  equity. 
Amoskeag  Mfg.  Co.  v.  Spear  (1849) 
4  N.  T.  Super.  Ct.  (2  Sandf.)  599. 

Where  the  SeatUe  Press-Times  Com- 
pany executed  a  mortgage  on  its  news- 
paper plant,  circulation,  franchises, 
and  good  will  in  1895,  and  in  1897  the 
"nmes  Printing  Company  was  incorpo- 
rated, and  purchased  the  paper,  and 
published  it  under  the  name  of  the  Se- 
attie  Daily  Times  for  two  years  before 
a  sale  was  made  under  the  mortgage, 
the  plaintiff,  as  assignee  of  the  pur- 
diaser  under  the  foreclosure,  cannot 
enjoin  the  defendant  from  using   the 


name    Press-Times,    or    any    kindred 

name,  since  he  has  a  remedy  at  law. 

Lawrence  v.  Times  Printing  (3o.  (1900) 

.61  P.  166,  22  Wash.  482. 

See,  also,  notes  under  {  1244,  ante. 

7.  Persons  entitled  to  sue^-A  num- 
ber of  independent  mill  owners  in  Min- 
neapolis, Minn.,  may  join  in  a  suit  to 
prevent  a  dealer  procuring  his  flour 
elsewhere  from  branding  it  "Minneapo- 
lis, Minn.,"  etc  Pillsbury-Washburn 
Flour-MiUs  Co.  v.  Eagle  (1898)  86 
Fed.  608,  30  C.  C.  A.  386,  41  L.  R.  A. 
162  (reversing  order  [C.  C.  1897]  82 
Fed.  816). 

Several  dgar  manufacturers,  inter- 
ested in  obtaining  the  same  relief 
against  defendant  for  unfair  competi- 
tion in  the  sale  of  cigars  not  made  in 
Key  West,  in  packages  marked  and  la- 
beled to  indicate  that  they  were  made 
there,  were  entitied  to  join  as  com- 
plainants. Key  West  Cigar  Mfrs.' 
Ass'n  V.  Rosenbloom  (C.  C.  1909)  171 
Fed.  296. 

Where  an  association  of  cigar  manu- 
facturers, as  an  association,  did  not 
manufacture  or  deal  in  cigars,  and  was 
not  in  any  competition  with  defendant, 
it  could  not  sue  in  equity  for  unfair 
competition,  alleged  to  consist  in  the 
sale  by  defendant  of  cigars  not  made 
in  Key  West  in  packages  marked  and 
labeled  to  indicate  that  they  were  made 
there.     Id. 

Where  one  person  or  corporation  is 
entitied  to  relief  in  a  case  of  fraudu- 
lent competition  in  trade,  two  or  more 
persons  or  corporations  having  a  com- 
mon interest  in  preventing  the  fraud 
may  unite  to  maintain  a  suit  in  equity. 
Pillsbury-Washbum  Flour-Mills  Co.  ▼. 
Eagle  (1898)  86  Fed.  608,  30  C.  C.  A. 
386,  41  L.  R.  A.  162;  Northcutt  v. 
Turney  (1897)  41  S.  W.  21,  101  Ky 
314,  19  Ky.  Law  Rep.  483. 

The  fact  that  one  flour  mill  is  locat- 
ed 10  miles  from  Minneapolis,  Minn., 
will  not  prevent  the  owner  from  joining 
other  millers  of  that  city  in  a  suit  to 
prevent  unfair  competition,  when  it  ap- 
pears that  his  mill  is  an  integral  part 
of  a  Minneapolis  milling  plant  using  the 
same  machinery  and  processes.  Pills- 
bury-Washbum Flour-Mills  Co.  ▼.  Ea- 
gle (1898)  86  Fed.  608,  30  C.  C.  A. 
386,  41  L.  R.  A.  162,  remanding  case 
(C.  C.  1897)  82  Fed.  816. 

An  interest  in  the  good  will  of  the 
business  or  in  the  other  property 
threatened  is  sufficient  to  maintain  suit 
against  fraudulent  use  of  labels  or 
symbols.  Shaver  v.  Heller  ft  Merz  (3o. 
(1901)  108  Fed.  821,  48  C.  C.  A.  48, 
65  L.  R.  A.  878,  affirming  decree  HeUer 
&  Merz  Ca  ▼.  Shaver  (C.  C.  1900)  102 
Fed.  882. 

Complainant,  registering  trade-mark 
foi^  mixture  of  tobacco,  held  entitled  to 
enjoin  infringement  by  persons  employ- 
ing R.,  formerly  employed  by  complain- 
ant and  a  former  proprietor  of  com- 
plainant's   business,    who    claimed    to 
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have  originated  the  mixture.    Jacoway 
V.  Young  (C.  C.  A.  1915)  228  Fed.  630. 

An  alien  manufacturer  may  maintain 
a  bill  for  injunction  against  a  citizen  of 
the  United  States  using  his  trade- 
mark. Goffeen  v.  Brunton  (G.  0. 
1849)  Fed.  Gas.  No,  2,946;  Taylor  v. 
Garpenter  (N.  Y.  1844)  11  Paige,  292. 

Assignee  of  originator  of  article  and 
title  may  enjoin  infringing  use  of  name, 
and  style  and  appearance  of  article. 
Estes  V.  Worthington  (O.  0.  1887)  31 
Fed.  154. 

Plaintiff,  having  become  sole  proprie- 
tor of  the  business  having  a  trade- 
mark from  the  original  proprietor 
through  several  mesne  purchases,  is  en- 
titled to  maintain  the  suit  for  an  in- 
junction. Jennings  v.  Johnson  (G.  G. 
1889)  37  Fed.  364. 

When  a  trade-mark  is  a  mark  of  spe- 
cial qualities,  due  to  the  originator 
thereof,  an  assignee,  who  continues  to 
use  labels  which  contain  the  false 
statement  that  the  goods  are  prepared 
by  the  originator,  is  not  entitled  to  re- 
lief against  an  infringer.  Alaska  Pack- 
ers' Ass'n  V.  Alaska  Imp.  Go.  (G.  G. 
1894)  60  Fed.  103. 

Where  a  licensing  contract  has  been^ 
in  effect,  declared  in  force,  the  licensee 
was  entitled  to  a  preliminary  injunction 
in  another  jurisdiction  to  restrain  un- 
fair competition  by  another  by  using 
the  name  "Gramophone,"  to  the  exclu- 
sive use  of  which  the  complainant  was 
entitled  under  his  license  so  long  as  it 
remained  in  force.  Seaman  v.  Johnson 
(C.  G.  1901)  106  Fed.  915,  decree  re- 
versed Johnson  v.  Seaman  (1901)  108 
Fed.  951,  48  G.  G.  A.  158. 

Defendants  were  formerly  agents  for 
the  sale  of  phonographs  which  are  the 
invention  of  the  complainant,  Edison, 
and  placed  over  their  place  of  business 
a  sign  reading  "The  Edison  Phono- 
graph Agency,"  which  sign  they  allow- 
ed to  remain  after  the  termination  of 
their  agency,  although  they  continued 
to  sell  phonographs.  Gomplainant  nei- 
ther manufactured  nor  sold  phono- 
graphs, but  was  a  stockholder  in  the 
corporations  which  manufactured  and 
sold  the  same.  Held,  that  the  sign  did 
not  imply  that  defendants  were  agents 
for  complainant,  but  only  that  they 
were  agents  for  the  sale  of  the  ma- 
chine known  as  the  "Edison  Phono- 
graph," and  that  complainant  had  no 
pecuniary  interest  in  the  matter,  either 
as  an  individual  or  as  a  stockholder, 
which  entitled  him  to  maintain  a  bill  to 
enjoin  such  use  of  his  name.  Edison  v. 
Hawthorne  (1901)  108  Fed.  839,  48  G. 
G.  A.  67,  affirming  decree  (G.  G.  1901) 
106  Fed.  172. 

The  owner  of  patents,  and  also  of  a 
trade-name  in  connection  therewith, 
may  enjoin  the  use  of  such  trade-name 
by  another,  although  he  is  not  at  the 
time  manufacturing  the  patented  arti- 
cle, nor  is  it  being  made  or  sold  by 
others.    Janney  y.  Pan-Goast  Ventila- 
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tor  &  Mfg.  Go.  (G.  G.  1904)  128  Fed. 
121. 

Gomplainant,  not  entitled  to  an  in- 
junction against  using  a  company  name 
adopted  for  business  purposes  in  Phila- 
delphia, on  evidence  showing  prior  use 
by. them  in  New  York,  and  also  that 
complainant  on  their  demand  used  such 
name  for  a  considerable  time  only  in 
connection  with  his  own  as  agent. 
Gorbin  v.  E.  Taussig  &  Go.  (C.  G. 
1904)  132  Fed.  662,  decree  modified 
Taussig  V.  Gorbin  (1906)  142  Fed.  660^ 
73  G.  G.  A.  656. 

In  a  suit  for  unfair  competition,  the 
fact  that  the  bottles  used  by  defendant 
are  of  a  patented  design  does  not  give 
the  manufacturer  and  patentee  any  le- 
gal or  equitable  interest  in  the  suit 
which  entitles  him  to  intervene.  Moxie 
Nerve  Food  Co.  of  New  England  v.  Mo- 
dox  Go.  (G.  G.  1908)  179  Fed.  415. 

R.  Solis,  manager  and  largest  stock- 
holder of  the  Solis  Manufacturing  Com- 
pany, turned  over  to  it  his  whole  busi- 
ness, good  will  and  trade,  and,  although 
there  was  no  formal  transfer  of  the 
trade- mark,  the  corporation  continued 
its  use.  Held,  the  corporation  would 
not  be  denied  relief  against  a  third  per- 
son on  account  of  the  condition  of  the 
title.  Solis  Cigar  Co.  v.  Pozo  (1891) 
16  Colo.  388,  26  Pac.  556,  25  Am.  St. 
Rep.  279. 

A  foreign  insurance  company  doing 
business  in  Iowa  by  comity  under  a  li- 
cense from  that  state  was  not  deprived 
of  the  right  to  protection  against  the 
unlawful  use  of  a  portion  of  its  name 
and  trade  symbol  by  an  Iowa  insurance 
company.  Atlas  Assur.  Co.  v.  Atlas 
Ins.  Co.  (Iowa,  1907)  112  N.  W.  232, 
judgment  modified  (Iowa,  1908)  114  N. 
W.  609. 

A  person  who  uses  a  trade-mark  that 
another,  by  reason  of  its  prior  adop- 
tion, has  the  exclusive  right  to  use, 
cannot  restrain  a  third  person  from 
also  using  it.  Parlett  v.  Guggenhiemer 
(1887)  67  Md.  542,  10  AtL  81,  1  Am. 
St.  Rep.  416. 

Where  the  administrator  of  A.  con- 
veys to  B.  the  right  to  use  A.'s  name  in 
his  business,  the  administrator  may 
join  with  B.  in  a  bill  in  equity,  under 
Gen.  St.  Mass.  c.  56,  §  3,  to  restrain 
G.  (A.*s  former  partner)  from  contin- 
uing to  do  business  under  the  name  of 
"A.  &  Co."  Morse  v.  HaU  (1872)  109 
Mass.  409. 

An  injunction  against  the  wrongful 
use  of  a  union  cigar  label  cannot  be 
granted  on  the  ground  of  special  injury 
to  plaintiffs,  who  afe  officers  and  mem- 
bers of  the  union,  but  are  not  manu- 
facturers of  or  dealers  in  the  cigars  on 
which  such  label  is  used.  Weener  v. 
Brayton  (1890)  152  Mass.  101,  25  N. 
E.  46,  8  L.  R.  A.  640. 

Under  St  Mass.  1895,  c.  462,  §  3,  a 
voluntary  trade  union  may  bring  a  suit 
to  prevent  fraudulent  use  and  counter- 
feiting of  its  labels.    Tracy  t.  Banker 
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(1898)  170  Mass.  266,  49  N.  E.  308,  39 
L.R.  A.  50& 

A  complaint  in  an  action  brought  by 
''ofScers  and  members  of  the  Cigar 
Blakers'  Protective  Union  No.  98,  a 
branch  and  member  of  the  Cigar  Mak- 
ers' International  Union  of  America, 
composed  of  local  union  societies/'  to 
restrain  defendant  from  putting  up, 
selling,  stamping,  or  offering  for  sale 
any  boxes  containing  any  cigars  what- 
erer,  having  posted,  placed  or  put 
thereon  a  label  or  trade -mark  in  imita- 
tion of  plaintiffs*  label,  and  having 
thereon  the  words  "Union  Made  Ci- 
gars," shows  a  proprietary  interest  in 
plaintiffs  in  the  trade -mark  or  label  en- 
titling them  to  maintain  the  action. 
Allen  V.  McCarthy  (1887)  37  Minn. 
349,  34  N.  W.  416. 

Organization  of  a  new  company  for 
sale  of  some  of  its  products  does  not 
affect  complainants'  right  to  maintain  a 
flmit  to  restrain  unfair  competition  by 
another  manufacturer  relating  to  -the 
brash  business,  which  was  retained  by 
complainant.  Rubber  &  Celluloid  Har- 
ness Trimming  Co.  v.  Rubber-Bound 
Brush  Co.  (1913)  88  A.  210,  81  N.  J. 
Eq.  419,  619. 

The  court  of  chancery  has  the  power 
to  prevent  the  pirating  of  trade-marks; 
and  this,  whether  the  complainant  was 
the  original  inventor  and  proprietor  of 
the  article  on  which  the  mark  is  put  or 
not  Partridge  v.  Menck  (N.  Y.  1847) 
2  Barb.  Ch.  101,  47  Am,  Dec.  281. 

The  conductor  of  an  enterprise  for 
the  innocent  amusement  of  the  public 
may  have  an  injunction  to  restrain  the 
unauthorized  use  of  the  name  or  desig- 
nation adopted  by  him.  Christy  v.  Mur- 
phy (N.  Y.  1856)  12  How.  Prac.  77. 

Where  plaintiff  owned  or  controlled 
certain  medicinal  preparations,  he  was 
entitled  to  enjoin  infringement,  though 
he  was  not  himself  the  manufacturer  of 
the  goods.  Schmid  v.  Maeurer  (1887) 
9  N.  Y.  St.  Rep.  843. 

One  or  more  members  of  an  unincor- 
porated association  of  operatives  which 
has  adopted  a  device  to  designate  arti- 
cles manufactured  by  its  members  may 
bring  an  action  in  behalf  of  all  the  mem- 
bers to  restrain  an  infringement  of  the 
device.  Strasser  v.  Moonelis  (1888)  55 
N.  Y.  Super.  Ct  (23  Jones  &  S.)  197. 

In  a  suit  to  enjoin  the  use  of  a  trade- 
name and  from  conspiring  to  deprive 
plaintiff  of  its  use,  if  the  right  to  and 
ownership  of  the  name  is  in  defendants, 
or  one  of  them,  plaintiff  would  not  be 
entitled  to  the  relief  demanded.  Solar 
Baking  Powder  Co.  v.  Royal  Baking 
Powder  Co.  (1908)  112  N.  Y.  S.  1013, 
128  App.  Div.  550. 

Unlawfulness,  arising  from  a  corpo- 
ration practicing  medicine,  does  not  pre- 
clude it  from  enjoining  unfair  competi- 
tion in  a  separate  enterprise  for  the 
manufacture  and  sale  of  proprietary 
medicines.  World's  Dispensary  Medical 
Ass'n  T.  Pierce  (1911)  96  N.  E.  738, 
203   N.   Y.    419,    modifying    judgment 
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(1910)  122  N.  Y.  S.  818,  138  App.  Div. 
401. 

The  subordinate  lodges  of  a  tradea 
union  association  which  has  a  common 
label  for  the  use  of  all  of  its  members 
cannot  maintain  a  bill  to  restrain  the 
unauthorized  use  of  such  label.  Mc- 
Vey  V.  Brendel  (1891)  144  Pa.  235,  22 
AtL  912,  29  Wkly.  Notes  Cas.  1,  13  L. 

B.  A.  377,  27  Am.  St  Rep.  625. 

8.  Persons  llable.~The  fact  that  de- 
fendant is  selling  alleged  infringing 
packages  as  agent  for  a  nonresident  is 
no  ground  for  refusing  an  injunction, 
though  he  may  not  be  liable  for  profits. 
Walter  Baker  &  Co.  v.  Sanders  (1897) 
80  Fed.  889,  26  C.  0.  A.  220. 

A  person  who  establishes  a  businesa 
for  the  purpose  of  engaging  in  unfair 
competition,  and  afterwards  transfers 
such  business  to  a  corporation  in  which 
he  becomes  a  stockholder,  is  liable  to  be 
enjoined  with  the  corporation  with  re- 
spect to  a  continued  unfair  competition. 
Wm.  G.  Rogers  Co.  v.  International 
Silver  Co.  (1902)  118  Fed.  133,  55  C. 

C.  A.  83. 

Stockholders  in  a  corporation  are  not 
individually  liable  or  subject  to  injunc- 
tion because  of  unfair  competition  prac- 
ticed alone  by  the  corporation.  Hall's 
Safe  Co.  V.  Herring-Hall-Marvin  Safe 
Co.  (1906)  146  Fed.  37,  76  C.  C.  A. 
495,  14  L.  R.  A.  (N.  S.)  1182.  decree 
modified  Herring-Hall-Marvin  Safe  Co» 
v.  Hall's  Safe  Co.  (1908)  2S  Sup.  Ct. 
350,  208  U.  S.  554,  52  L.  Ed.  616. 

Where  the  executive  officers  of  a 
corporation  held  a  full  power  of  attor- 
ney authorizing  them  to  act  in  all  mat- 
ters pertaining  to  the  company,  they 
could  be  personally  charged  with  in- 
fringement of  trade-marks  and  unfair 
competition  in  the  transaction  of  the 
corporation's  business.  Saxlehner  v. 
Eisner  (1906)  147  Fed.  189,  77  C.  C.  A. 
417,  affirming  decree  (C.  C.  1905)  140 
Fed.  938,  and  writ  of  certiorari  denied 
Eisner  v.  Saxlehner  (1906)  27  Sup.  Ct 
778,  203  U.  S.  591,  51  L.  Ed.  331. 

One  who  took  over  the  business  of 
publishing  certain  books  from  another, 
pending  a  suit  against  the  latter  for  in- 
fringing a  trade-name  in  the  title  of 
such  books,  was  bound  by  the  decree 
subsequently  entered  in  such  suit.  G. 
&  C.  Merriam  Co.  .v.  Saalfield  (1911) 
190  Fed.  927,  111  C.  C.  A.  517,  opinion 
extended  on  rehearing  (1912)  198  Fed. 
369,  117  C.  C.  A.  245. 

Individuals  operating  a  corporation 
held  proper  defendants  in  a  suit  to  re- 
strain the  use  of  a  trade-name  in  such 
a  manner  as  to  infringe  complainant's 
prior  right  to  use  the  same  name.  Wil- 
liams Soap  Co.  V.  J.  B.  Williams  Soap 
Co.  (1911)  193  Fed.  384.  113  0.  C.  A. 
310,  writ  of  certiorari  deniod  Same  v. 
J.  B.  Williams  Co.  (1912)  32  Sup.  Ct 
841,  225  U.  S.  712,  56  L.  Ed.  1268. 

Personal  liability  of  officers  of  a  cor- 
poration for  damages  for  infringement 
of  trade-mark  is  not  enforceable  in  eq- 
uity as  a  sole  ground  of  equitable  relief.. 
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Wm.  A.  Rogers  v.  Nichols  (1916)  224 
Fed.  415,  139  C.  C,  A.  643. 

One  who  pats  into  the  hands  of  retail 
dealers  an  article  made  by  him,  and  so 
dressed  up  as  to  enable  such  dealers  to 
deceive  the  ultimate  purchaser,  may  be 
enjoined.  Von  Mumm  v.  Frash  (C.  G. 
1893)  56  Fed  880. 

One  who,  after  using  an  infringing 
label  for  some  time,  discontinues  it. 
merely  for  financial  reasons,  still  claim- 
ing a  right  to  use  it,  should  be  enjoined. 
Saxlehner  v.  Eisner  &  Mendelson  Co. 
(C.  G.  1898)  88  Fed.  61,  decree  affirmed 
(1899)  91  Fed.  536,  33  G.  G.  A.  291. 

It  is  no  sound  objection  to  the  grants 
iiig  of  a  preliminary  injunction  against 
unfair  competition  that  defendants  are 
sellers  only,  and  not  the  manufacturers, 
where  the  manufacturer  has  been  ad- 
yised  of  the  suit,  and  i^ren  an  oppor- 
tunity to  be  heard,  of  which  he  has 
availed  himself.  Hansen  v.  Siegel- 
Cooper  Co.  (G.  G.  1900)  106  Fed.  690. 

A  merchant  filling  orders  from  cus- 
tomers for  an  article  advertised  by  the 
manufacturer,  and  well  known  by  its 
trade-name,  with  a  different  and  in- 
ferior article,  is  chargeable  with  unfair 
trade,  and  may  be  enjoined  at  suit  of 
the  manufacturer.  N.  K.  Fairbanks  Ck>. 
V.  Dunn  (G.  G.  1903)  126  Fed.  227. 

In  suit  for  unfair  competition,  only 
those  conducting  the  business,  and  not 
their  clerks  or  officers,  held  required  to 
account  Hiram  Walker  &  Sons  v. 
Grubman  (D.  G.  1915)  222  Fed.  478. 

Where  a  manufacturer  puts  it  within 
the  power  of  a  dealer  to  deceive  the 
public,  and  the  public  is  deceived  into 
believing  that  the  manufacturer's  goods 
were  made  by  another,  the  manufactur- 
er is  guilty  of  unfair  competition.  Penn- 
sylvania Rubber  Co.  v.  Dreadnaught 
Tire  &  Rubber  Go.  (D.  G.  1915)  225 
Fed.  138. 

R.,  the  manufacturer  of  goods  wrong- 
fully stamped  with  the  trade-mark  of 
the  petitioner,  conducted  the  business 
through  an  agent,  who,  with  his  own 
knowledge  and  consent,  was  held  up  by 
R.  to  the  public  as  the  proprietor,  and, 
so  far  as  the  public  could  reasonably 
judge,  was  the  proprietor.  Held,  an  in- 
junction against  the  further  use  of  the 
trade-mark  by  this  apparent  proprietor 
should  be  granted,  upon  a  petition 
brought  for  that  purpose  to  which  R. 
was  not  made  a  party.  Bradley  ▼. 
Norton  (1865)  33  Conn.  157,  87  Am. 
Dec.  200. 

In  a  suit  to  enjoin  the  infringement 
of  a  trade-mark  and  for  damages,  a  joint 
decree  was  properly  entered  against  de- 
fendants shown  to  be  joint  tort-feasors 
in  the  infringement  Arguelles  v.  Sabio 
(Fla,  1913)  63  So.  42S. 

Where  wholesale  dealers  place  goods 
bearing  a  fraudulent  trade-mark  in  the 
hands  of  retailers,  with  which  the  re- 
tailers are  enabled  to  deceive  the  pub- 
lic, the  wholesale  dealers  are  liable  to 
an  injunction,  though  they  do  not  mis- 
lead or  intend  to  mislead  the  retail  deal- 
ers to  whom  they  selL    George  G.  Fox 
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Go.  V.  Glynn  (190^  78  N.  E.  89,  191 
Mass.  344,  9  L.  R.  A.  (N.  S.)  1096,  114 
Am.  St  Rep.  619. 

A  commission  merchant,  who  sells  a 
spurious  article,  knowing  its  character, 
is  liable  to  a  suit  to  restrain  its  further 
sale  by  the  proprietor  of  the  trade- 
mark»  and  will  be  subjected  to  the  costs 
of  such  suit  Goats  v.  Holbrook  (N. 
Y.  1845)  2  Sandf.  Ch.  586. 

One  who  organizes  a  corporation  and 
owns  practically  all  of  the  stock  therein 
is  a  proper  party  defendant  to  an  action 
against  such  corporation  to  enjoin  the 
use  of  an  infringing  trade-name.  Bur- 
row V.  Marceau  (1908)  109  N.  Y.  S. 
105,  124  App.  Div.  666. 

Equity  will  be  reluctant,  except  in  a 
dear  case,  to  restrain  a  religious  or- 
ganization, though  its  name  and  meth- 
ods bear  some  slight  resemblance  to 
another  religious  body.  Salvation  Army 
in  United  States  v.  American  Salvation 
Army  (1908)  114  N.  Y.  S.  1039,  62 
Misc.  Rep.  360. 

9.  Jurlsdlctioiirf-^ee  notes  under  | 
9502,  ante. 

10.  Retention  of  Jurisdiction  acquired. 

— Where  complainant  was  not  entitled 
to  an  injunction,  equity  would  not  re- 
tain jurisdiction  for  a  naked  accounting 
of  profits  and  damages;  complainant's 
remedy  at  law  being  adequate  and  com- 
plete. Van  Raalt  v.  Schneck  (1908)  170 
Fed.  1021,  95  G.  C.  A.  672,  affirming 
decree  (G.  G.  1908)  159  Fed.  248. 

Where,  pending  a  suit  for  infringe- 
ment of  a  trade-mark,  complainant  sold 
its  business,  good  will,  and  trade-marks 
to  another,  but  not  its  right  to  recover 
for  past  infringement,  it  parted  with 
only  a  part  of  its  interest  in  the  suit, 
and  the  court,  having  acquired  jurisdic- 
tion, will  retain  it  to  dispose  of  all  the 
questions  involved.  Curtis  Davis  &  (3o. 
V.  Smith  (G.  G.  1901)  105  Fed.  949. 

11.  Partle8.<»A  manufacturer,  whose 
business  was  injured  by  the  unfair  com- 
petition of  defendant,  held  not  requir- 
ed to  join  a  jobber,  through  which  it 
sold  a  portion  of  its  product,  in  a  suit 
for  an  injunction.  Coca  Cola  Go.  v. 
Gay-Ola  Go.  (1912)  200  Fed.  720,  119 
C.  C.  A.  164. 

In  suit  against  officers  of  a  corpora- 
tion to  restrain  them  from  infringing 
trade- mark  and  for  damages,  the  cor- 
poration alleged  to  have  been  formed 
in  pursuance  of  a  conspiracy  by  the  of- 
ficers is  an  indispensable  party.  Wm. 
A.  Rogers  v.  Nichols  (1915)  224  Fed. 
415,  139  G.  G.  A.  643. 

Where  a  distiller  granted  the  sole  and 
exclusive  control  of  his  bottle  product 
for  five  years,  and  agreed  not  to  permit 
others  to  use  his  trade  labels,  a  bill  by 
the  grantee  to  enjoin  infringement  was 
defective  which  failed  to  make  the  dis- 
tiller a  complainant  or  state  a  reason 
for  not  doing  so.  Krauss  v.  Jos.  R. 
Peebles'  Sons  Go.  (G.  G.  1893)  58  Fed. 
585. 

Assignees  of  defendants  restrained 
from  using  a  trade-mark,  who  use  the 
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mark,  bat  do  not  base  their  daim  to 
use  it  on  any  rights  supposed  to  be  de- 
riTed  from  the  original  defendants,  can- 
not be  brought  into  the  original  suit 
by  supplemental  bilL  Dadirrian  v.  Qui- 
lian  (C.  C.  1897)  80  Fed.  986. 

No  injunction  can  issue  against  in- 
fringement, on  a  bill  to  which  an  ex- 
dasive  licensee  (when  there  is  one)  is 
not  a  party.  Wallach  v.  Wigmore  (0. 
0.  1898)  87  Fed.  469. 

Where  a  corporation  and  a  limited 
partnership  had  an  actual,  though  not 
an  equal,  interest  in  the  use  of  cer- 
tain marks  and  labels,  they  were  prop- 
erly joined  as  plaintiffs  in  a  suit  for 
infringement  thereof.  Jewish  Ck>loniza- 
don  Ass'n  Y.  Solomon  &  Germanski 
(G.  C.  1903)  125  Fed.  994. 

A  corporation  is  not  an  indispensa- 
ble party  to  a  suit  for  unfair  competi- 
tion against  individuals,  although  de- 
fendants are  charged  with  having  fraud- 
ulently assumed  the  corporate  name; 
since  the  authority  of  the  corporation, 
if  it  was  given,  constitutes  no  defense. 
Elgin  Nat  Watch  Co.  v.  Loveland  (C. 
G.  1904)  132  Fed.  41. 

In  a  petition  for  an  injunction  brought 
by  the  owner  of  a  trade-mark,  who  is 
apparently  the  sole  proprietor  of  the 
business,  a  silent  partner,  whose  exist- 
ence is  unknown  to  the  public,  is  not  a 
necessary  party.  Bradley  v.  Norton 
(1865)  33  Conn.  157,  87  Am.  Dec.  200. 

In  an  action  to  enjoin  the  violation  of 
a  trade-mark,  persons  who  are  not  the 
publishers  or  makers  of  the  infringing 
article,  but  who  are  engaged  as  the 
venders  thereof,  may  be  joined  as  de- 
fendants with  the  former.  Matsell  v. 
Flanagan  (N.  Y.  1867)  2  Abb.  Prac 
(N.  S.)  459. 

12.  PleadlnQiF-An  injunction  restrain- 
ing the  use  of  a  trade- mark  will  not  be 
granted  upon  the  pleadings  in  a  doubt- 
ful case,  but  the  court  will  wait  until 
the  proofs  are  heard.  Portuondo  v. 
Monne  (C.  C.  1886)  28  Fed.  16;  Part- 
ridge V.  Menck  (N.  Y.  1846)  2  Sandf. 
Ch.  622;  Spottiswoode  v.  Clark  (N.  Y. 
1846)  2  Sandf.  Ch.  628;  Partridge  v. 
Menck  (N.  Y.  1847)  2  Barb.  Ch.  101, 
47  Am.  Dec  281;  Merrimack  Mfg.  Co. 
V.  Gamer  (N.  Y.  1855)  2  Abb.  Prac 
318,  4  E.  D.  Smith,  387;  Samuel  ▼. 
Berger  (N.  Y.  1856)  4  Abb.  Prac.  88; 
Same  v.  Buger  (N.  Y.  1856)  18  How. 
Prac  342;  Fetridge  ▼.  Merchant  (N. 
Y.  1857)  4  Abb.  Prac  156;  Wolfe  ▼. 
Goulard  (N.  Y.  1859)  18  How.  Prac 
64;  MarshaU  v.  Pinkham  (1881)  52 
Wis.  572,  9  N.  W.  615,  88  Am.  Rep. 
756. 

A  bin  to  restrain  using  a  name  claim- 
ed by  complainant  as  a  trade-mark, 
which  contains  no  allegation  of  actual 
fraud  or  fraudulent  intent  on  the  part 
of  defendant,  is  insufficient,  unless 
plaintiff's  right  to  the  exclusive  use  of 
the  name  as  a  trade-mark  is  establish- 
ed. Illinois  Watch-Case  Co.  v.  Elgin 
Nat  Watch  Co.  (1899)  94  Fed.  667, 
25  G.  C  A.  237,  reversing  decree  Elgin 


Nat  Watch  Co.  v.  Illinois  Watch  C!ase 
Co.  (C.  C.  1898)  89  Fed.  487.  and  af- 
firmed (1901)  21  Sup.  Ct  270,  179  U. 
S.  665,  45  L.  Ed.  365. 

A  bill  to  restrain  defendant  from  us- 
ing a  name  claimed  by  complainant  as 
a  trade-mark,  which  contains  no  allega- 
tion of  actual  fraud  or  fraudulent  in- 
tent, is  insufficient  to  entitle  the  com- 
plainant to  relief,  unless  his  right  to 
the  exclusive  use  of  the  name  as  a 
trade-mark  is  established.    Id. 

A  bill  did  not  state  facts  which  en- 
titled complainant  to  equitable  relief, 
since  it  was  not  shown  that  purchasers 
bought  defendant's  products  in  the  be- 
lief that  they  were  made  by  complain- 
ant American  Washboard  Co.  v.  Sag- 
inaw Mfg.  Co.  (1900)  103  Fpd.  281,  48 
C.  C.  A.  233,  50  L.  It  A.  609. 

The  name  "Benedictine,"  as  applied 
to  an  article  of  unchanging  quality,  has 
come  to  designate  the  quality  and  place 
of  manufacture  rather  than  the  name  of 
the  manufacturer,  and  it  is  unnecessary 
for  complainant,  in  order  to  be  entitied 
to  the  protection  of  the  trade-mark, 
to  indicate  that  it  claims  as  assignee, 
there  having  been  no  change  in  the 
place  of  manufacture  or  in  the  formula, 
and  substantially  none  in  the  manufac- 
turer. A.  Bauer  &  Co.  v.  La  Society 
Anouyme  De  La  Distillerie  De  La  Liq- 
ueur Benedictine  De  L'Abbaye  De  Fe- 
camp (1903)  120  Fed.  74,  56  C.  C.  A. 
480. 

A  bill  for  unfair  competition  by  the 
use  by  defendant  of  a  name  similar  to 
one  used  by  complainant  must  clearly 
allege  that  it  was  so  used  with  intent 
to  deceive  the  public  or  patrons,  and  an 
allegation  that  it  was  "calculated  to 
deceive"  is  insufficient  Industrial  Press 
V.  W.  It  C.  Smith  Pub.  Co.  (1908)  164 
Fed.  842,  90  C.  C.  A.  604. 

A  bill,  alleging  the  imitation  of  com- 
plainant's label,  registered  as  a  trade- 
mark and  that  defendant  uses  labels  in 
so  nearly  the  exact  form  and  configura- 
tion of  complainants  as  to  deceive  pur- 
chasers and  induce  them  to  purchase 
its  goods  as  those  of  complainant  states 
a  cause  of  action  for  unfair  competition 
as  well  as  for  infringement  of  trade- 
mark. G.  Heileman  Brewing  Co.  v.  In- 
dependent Brewing  Co.  (1911)  191  Fed. 
489,  112  C.  C.  A.  133. 

A  cause  of  action  for  unfair  competi- 
tion and  one  for  infringement  of  trade- 
mark may  properly  be  joined.    Id. 

A  bill  for  infringement  of  a  trade- 
mark, which  set  out  the  original  and 
alleged  infringing  labels,  held  to  show 
on  its  face  such  intentional  similarity 
between  the  two  labels  as  to  constitute 
infringement     Id. 

A  bill  which  alleged  manufacture  of 
article  by  plaintiff  for  defepdant  under 
contract  whereby  plaintiff  ceased  the 
business  of  selling  and  that  defendant 
had  ceased  buying  under  the  contract, 
but  was  selling  its  own  product,  of 
identical  appearance  with  plaintiff's  does 
not  state  a  cause  of  action  for  unfair 
competition.      Favorite    Mfg.    Co.    t. 
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Portland  Mfg.  Co.  (1013)  208  Fed.  542, 
125  C.  C.  A.  544. 

The  fraudulent  intent,  as  charged  in 
a  bill  for  infringement  of  a  trade-mark, 
must  be  taken  as  confessed,  on  demur- 
rer to  the  bill  and  complainant  will  be 
entitled  to  an  injunction.  Enoch  Mor- 
gan's Sons*  Co.  V.  Hunkele  (C.  C.  1879) 
Fed.  Cas.  No.  4,493. 

Where  a  bill  alleged  that  by  the  use  of 
certain  labels  complainant  was  enabled 
to  receive  a  higher  price  for  his  cigars, 
and  that  the  sale  of  counterfeit  labels 
injured  his  trade,  though  there  is  no 
trade-mark  in  such  labels  as  complain- 
ant shows  special  damage,  and  the  ac- 
tion of  defendants  is  confessedly  fraud- 
ulent, in  that  they  sold  the  spurious 
labels  though  they  may  not  haye  used 
them  on  cigars  of  their  own  manufac- 
ture, the  bill  alleges  good  grounds  for 
equitable  relief.    Carson  v.  Ury  (C.  C. 

1889)  39  Fed.  777,  5  L.  R.  A.  614. 
Where  exhibits  of  the  devices  used 

by  both  complainant  and  defendant  ac- 
company the  bill  the  court  will  sustain 
a  demurrer,  where  the  exhibits  show 
that  there  is  no  infringement.  Collins 
Chemical  &  Mfg.  Co.  v.  Capitol  City 
Mfg.  Co.  (C.  C.  1890)  42  Fed.  64. 

A  bill  disclosed  adequate  cause  for 
complaint,  which  alleged  that  the  pub- 
lic had  been  deceived  and  the  complain- 
ants had  sustained  damage.  As  there 
might  be  some  evidence  of  a  fraudulent 
intent  on  defendants'  part  to  get  the 
benefit  of  complainant's  reputation,  and 
as  the  public  might  possibly  be  deceived 
to  complainants*  damage  in  consequence 
of  the  facts  averred,  a  demurrer  to  the 
complaint  was  overruled.  Merriam  ▼. 
Holloway  Pub.  Co.  (C.  C.  1890)  43 
Fed.  450;  Merriam  v.  Famous  Shoe  & 
Clothing  Co.  (C.  C.  1891)  47  Fed.  411. 

A  bill  alleging  that  defendants  have 
imitated  complainant's  method  of  bronz- 
ing horseshoe  nails,  with  the  intention 
of  deceiving  the  public,  states  a  charge 
of  fraqd  which  should  not  be  decided  on 
demurrer  whether  the  method  of  bronz- 
ing is  or  is  not  a  technical  trade- mark. 
Putnam   Nail   Co.   v.   Bennett    (C.   O. 

1890)  43  Fed.  800. 

Where  complainant  alleges  the  va- 
rious transfers  by  which  it  acquired 
title  to  certain  springs  in  France,  from 
which  it  has  long  obtained  mineral  wa- 
ters for  sale  under  the  name  "Vichy,** 
it  is  not  necessary  to  make  profert  of 
Ihe  instruments  of  title.  La  Republique 
Francaise  v.  Schultz  (C.  C.  18^3)  57 
Fed.  37. 

Complainant  alleged  that  it  had  for 
many  years  published  a  trade  journal, 
called  "The  United  States  Investor," 
which  had  acquired  a  high  reputation 
and  large  circulation  in  the  United 
States  and  other  countries;  that  de- 
fendant had  begun  the  publication  of  a 
similar  paper  called  "The  Investor,** 
at  the  head  of  the  editorial  column  of 
which  it  placed  the  words  "Published  by 
the  Investor  Publishing  Company";  and 
that  such  acts  of  the  defendant  had 
caused  confusion  la  complainant's  busi- 
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ness,  diverted  its  trade,  and  caused 
damage  to  it  Held  that  the  bill  stat- 
ed a  case  of  equitable  relief.  Investor 
Pub.  Co.  of  Massachusetts  y.  Dobinson 
(C.  C.  1896)  72  Fed.  603. 

A  bill  for  infringement  of  a  trade- 
mark cannot  be  sustained  as  a  bill  to 
restrain  unfair  competition  when  it 
does  not  allege  that  defendants  have 
attempted  or  intend  to  practice  any  de- 
ceit for  the  purpose  of  selling  defend- 
ants' goods  as  the  goods  of  complain- 
ant Lament  ▼.  Leedy  (C.  C.  1898) 
88  Fed.  72. 

Where  the  purpose  and  effect  of  de- 
fendant's acts  complained  of  are  not 
clear  on  the  pleadings,  and  can  better 
be  determined  after  a'  hearing  on  the 
merits,  the  disposition  of  issues  raised 
by  exceptions  to  the  answer  will  be  de- 
ferred until  a  hearing  is  had.  E.  T. 
Fairbanks  &  Co.  v.  Des  Moines  Scale 
&  Manufacturing  Co.  (C.  C.  1899)  96 
Fed.  972. 

In  a  suit  for  infringement  the  plea 
which  set  up  that  the  bill  was  insuffi- 
cient, because  not  shovring  that  com- 
plainant had  the  exclusive  right  to  the 
tiade-name  claimed  to  be  infringed,  and 
was  not  entitled  to  protection  in  using 
such  name  in  connection  with  "bitters," 
made  and  manufactured  after  formuln 
long  known  and  understood  and  not  be- 
longing exclusively  to  complainant,  is 
multifarious.  Hostetter  Co.  v.  E.  G. 
Lyons  Co.  (C.  C.  1900)  99  Fed.  734. 

The  objection  to  a  bill  for  infringe- 
ment that  it  is  insufficient  to  entitle 
complainant  to  relief,  because  it  does 
not  show  that  complainant  has  the  ex- 
clusive right  to  the  trade-name  claimed 
to  be  infringed,  must  be  raised  by  de- 
murrer, since  it  is  a  defect  on  the  face 
of  the  bill.    Id. 

But  see  Equity  Rule  29,  vol.  3,  p. 
2508,  ante. 

In  a  suit  to  restrain  infringement  of 
a  trade-mark,  the  facts  which  are  es- 
sential, such  as  the  existence  of  the 
trade-mark,  an  imitation  by  defendant, 
either  actual  or  colorable,  without  com- 
plainant's license  or  acquiescence,  and 
registration,  where  that  is  essential, 
must  be  sJleged  positively,  and  not 
merely  on  information  and  belief. 
Gaines  &  Co.  v.  Sroufe  (C.  C.  1901) 
117  Fed.  965. 

Where  complainant  alleged  the  use  of 
a  trade-mark  for  a  certain  number  of 
years,  that  he  had  acquired  the  ex- 
clusive right  thereto,  and  that  defend- 
ants were  fraudulently  using  such  name 
in  violation  of  his  said  right,  averments 
in  the  answer  showing  that  such  name 
was  used  by  them  long  prior  to  the 
time  when  complainant  claimed  to  have 
commenced  its  use,  and  the  extent  of 
their  use,  were  directly  responsive  to 
the  biU.  Uri  v.  Hirsch  (C.  C.  1903) 
123  Fed.  568. 

Where  a  complainant  alleges  that  his 
business  has  become  large  and  profita- 
ble and  his  trade-mark  valuable,  and 
offers  evidence  in  support  of  such  al- 
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legations*  it  is  competent  for  defend- 
ant to  show  by  cross-exanunation  or 
otherwise,  without  pleading  the  same, 
that  his  goods  are  not  as  represented 
by  his  trade-mark  or  advertising,  and 
that  his  business  has  been  built  up  on 
false  representations  which  deprive 
him  of  the  right  to  relief  in  equity. 
Id. 

In  a  suit  for  infringement,  an  objec- 
tion that  the  trade-marks  are  invalid, 
because  consisting  of  geographical 
names,  etc.,  cannot  be  considered  on 
demurrer.  Jewish  Colonization  Ass'n 
V.  Solomon  &  Germanski  (O.  C.  1903) 
125  Fed.  994. 

Action  for  infringement  of  labels  and 
trade-marks  and  one  for  unlawful  com- 
petition may  be  found,  where  both  the 
trade-mark  and  labels  claimed  to  be 
owned  by  plaintiifs  were  made  use  of 
in  the  same  acts  that  would  constitute 
a  violation  of  the  rights  of  the  plain- 
tiffs as  to  both.    Id. 

In  a  suit  to  enjoin  infringement  of  a 
trade-mark,  allegations  in  the  answer 
that  complainant  acquired  and  uses  the 
trade-mark  pursuant  to  a  conspiracy 
with  a  manufacturer,  not  a  party  to  the 
suit,  for  the  purpose  of  destroying 
competition,  in  violation  of  the  anti- 
trust law,  are  impertinent  and  irrele- 
vant, and  wiU  be  stricken  out  on  ex- 
ception. Independent  Baking  Powder 
Ck).  V.  Boorman  (G.  G.  1904)  130  Fed. 
728. 

A  plea  to  a  bill  for  unfair  competition 
is  insufficient,  it  not  denying  explicitly 
the  averments  that  the  term  had  ac- 
quired a  secondary  meaning  in  the 
trade  and  with  the  public;  as,  if  such 
averments  are  true,  complainants  are 
entitled  to  protection  against  the  mis- 
leading use  of  the  term.  G.  &  G.  Mer- 
riam  Go.  v.  Straus  (G.  G.  1904)  136 
Fed.  477. 

A  plea  to  a  bill  for  unfair  competition 
which  amounts  substantially  to  a  de- 
nial, with  an  allegation  .  of  evidential 
facts  to  disprove  the  charges  of  the 
bill,  is  improper,  an  answer  being  suf- 
ficient    Id. 

Although  a  descriptive  term  cannot 
become  a  technical  trade-mark,  a  bill 
states  a  case  of  unfair  competition, 
where  it  alleges  that  by  reason  of  the 
long  and  extensive  use  of  such  term  by 
complainant  to  designate  its  product  it 
has  acquired  a  secondary  meaning,  and 
that  defendant  is  using  such  term  in 
connection  with  an  inferior  article  of 
its  own  manufacture  for  the  purpose  of 
palming  the  same  off  on  customers  as 
the  goods  of  complainant  Standard 
Varnish  Works  v.  Fisher,  Thorsen  & 
Co.  (C.  G.  1907)  153  Fed.  928. 

Where  a  bill  states  a  cause  of  action 
which  entitles  the  complainant  to  re- 
lief against  the  use  of  certain  trade- 
marks and  names  in  combination,  it 
will  not  be  held  demurrable  because  he 
may  not  be  entitled  to  enjoin  their  use 
separately,  or  to  relief  to  the  full  ex- 
tent  prayed   for.     Holeproof   Hosiery 


Go.  V.  Bichmond  Hosiery  Mills  (G.  C. 
1908)  167  Fed.  381. 

A  bill  to  enjoin  defendant  from  using 
a  secret  formula  alleged  to  have  been 
fraudulently  obtained  from  complain- 
ant, and  also  from  so  dressing  and 
naming  the  product  as  to  constitute  un- 
fair competition,  is  not  necessarily  mul- 
tifarious. James  B.  Sipe  &  Go.  ▼.  Co- 
lumbia Befining  Go.  (G.  G.  1909)  171 
Fed.  295. 

A  bill  charging  defendant  with  unfair 
competition  in  imitating  in  form  and 
appearance  an  article  made  by  com- 
plainant for  the  purpose  and  with  the 
effect  of  deceiving  purchasers,  and  in- 
ducing them  to  purchase  such  article 
as  that  of  complainant,  is  not  subject 
to  demurrer.  Allen  v.  Walton  Wood  & 
Metal  Go.  (G.  G.  1910)  178  Fed.  287. 

A  bill  for  unlawful  competition  was 
not  demurrable  for  failure  to  allege  the 
amount  and  value  of  the  goods  fraud- 
ulently used  by  defendant,  the  names  of 
defendant's  agents,  or  of  the  parties 
buying  the  same,  nor  because  it  only 
alleged  that  defendant's  use  of  the 
fraudulent  syrup  occurred  on  "divers 
days  and  at  divers  places"  within  the 
jurisdiction  of  the  court  Charles  E. 
Hires  Co.  v.  Simpkins  (C.  C.  1910)  179 
Fed.  1012. 

Where,  in  a  suit  for  infringement  of 
a  trade-mark  in  interstate  commerce, 
the  bill  alleged  that  defendant  was  en- 
gaged in  interstate  commerce,  and  com- 
plainaint  made  some  proof  thereof,  in 
the  absence  of  reply  or  counter  proof, 
defendant  could  not  complain  of  the  in- 
sufficiency of  the  proof  that  he  was  en- 
gaged in  interstate  commerce  in  the 
sale  of  such  articles.  American  Lead 
Pencil  Co.  v.  L.  Gottlieb  &  Sons  (C. 
G.  1910)  181  Fed.  178. 

A  bill  held  not  to  state  a  cause  of  ac- 
tion for  unfair  competition.  Burrowes 
V.  Garrom-Archarena  Co.  (G.  G.  1911) 
190  Fed.  204. 

A  bill  for  injunction  by  the  Winches- 
ter Bepeating  Arms  'Company,  alleging 
that  defendant  advertises  for  sale 
''Winchester  Model  Single  Shot  Take 
Down  Bifles,"  thereby  securing  cor- 
respondence and  getting  hold  of  cus- 
tomers to  whom  it  sells  guns  other 
than  those  made  by  complainant,  states 
no  cause  of  action;  it  not  being  alleg- 
ed that  persons  have  bought  guns  of 
defendant  believing  them  to  have  been 
made  by  complainant.  Winchester  Be- 
peating Arms  Co.  v.  Butler  Bros.  (D. 
C.  1904)  128  Fed.  976. 

A  bill  to  enjoin  alleged  unlawful  com- 
petition, failing  to  allege  the  amount  in 
controversy,  or  that  defendant  was  not 
financially  responsible  to  answer  in 
damages,  held  insufficient  to  warrant 
the  granting  of  a  preliminary  writ 
Glnn  V.  Apollo  Pub.  Go.  (D.  C.  1913) 
209  Fed.  713. 

Where  a  complaint  states  a  cause  of 
action  for  an  injunction  for  unfair  com- 
petition, it  is  not  objectionable  because 
complainant    also    demands    damages. 
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Bureau  of  National  literature  y.  Sells 
(D.  G.  1914)  211  Fed.  879.      ' 

A  bill  for  infrmgement  of  a  register- 
ed trade-mark  may  be  dlBmissed  on  de- 
murrer or  motion  wlien  noninfringe- 
ment is  evident.  Sprigg  y.  Fisher  (D. 
C.  1915)  222  Fed.  964L 

A  bill  alleging  plaintilTs  long  use  of 
a  trade-name,  and  injury  to  his  busi- 
ness by  defendant's  use  of  a  very  simi- 
lar name,  in  the  same  business,  stated 
facts  entitling  plaintiffs  to  an  injunc- 
tion. Morton  v.  Morton  (1905)  82  P. 
664,  148  Cal.  142. 

Complaint  against  the  use  of  the 
word  *'Santa  Ana"  in  the  sale  of  but- 
ter, which  showed  that  Santa  Ana  was 
a  city  in  which  butter  was  manufactur- 
ed, and  failed  to  show  that  plaintiffs 
butter  was  there  manufactured,  was 
insufficient  as  failing  to  show  that  his 
labels  were  not  false  and  misleading. 
Los  Angeles  Creamery  Co.  v.  J.  R. 
Newberry  Co.  (Cal.  App.  1913)  132 
P.  289. 

Where  a  bill  shows  that  complainants 
had  rights  in  a  trade-mark,  and  the  de- 
fendant is  using  a  trade-mark  resem- 
bling that  of  complainants  in  package, 
shape,  color,  and  appearance,  and  is 
selling  his  article  as  that  of  complain- 
ants, it  is  error  on  demurrer  to  dismiss 
the  biU.  Bluthenthal  y.  Mohlmann 
(1905)  38  So.  709,  49  Fla.  275. 

Allegations  of  fraudulent  acts  and  in- 
tent, on  the  part  of  d^'fendant,  in  a 
bCl  to  restrain  the  use  of  the  name  of 
a  business  house,  are  sufficient  to  sus- 
tain the  bilL  O'BUme  v.  West  End 
Dry-Goods  Store  (1897)  72  HL  App. 
297. 

A  complaint,  alleging  that  defendant, 
by  the  adoption  and  use  of  its  business 
name  infringes  the  business  name  of 
plaintiff,  that  both  companies  are  en- 
gaged in  the  same  business  in  the  same 
city,  and  that  by  the  use  of  such  name 
defendant  wrongfully  obtains  a  large 
amount  of  business  intended  for  plain- 
tiff, states  a  cause  of  action  for  injunc- 
tion against  the  use  of  such  name. 
Computing  Cheese  Cutter  Co.  v.  Dunn 
(1909)   88  N.  E.  93,  45  Ind.  App.  20. 

Complaint,  in  an  action  to  enjoin  un- 
fair competition  and  for  damages,  held 
to  sufficiently  allege  a  fraudulent  con- 
spiracy by  defendants  to  sell  their 
goods  as  plaintiffs.  Hartzler  v.  Goshen 
Chum  &  Ladder  Co.  (Ind.  App.  1914) 
104  N.  B.  34. 

A  bill  which  alleged  that  defendant 
had  been  selling  bags  containing  an  imi- 
tation of  plaintiff's  advertisement,  and 
had  deprived  plaintiff  of  large  profits 
which  he  would  have  otherwise  earned, 
but  did  not  allege  or  show  by  neces- 
sary implication  that  defendant  had 
used  any  of  the  bags  since  the  certifi- 
cate of  registration  was  issued,  did  not 
aiithorize  the  issuance  of  a  preliminary 
injunction.  Smith -Dixon  Co.  v.  Ste- 
vens (1904)  69  A.  401.  100  Md.  110. 

Plaintiff  could  not  maintain  a  bill  in 
eauity,  either  to  restrain  the  use  of 
"H.   &  C."  as  an  infringement  of  a 
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trade-mark,  or  to  restrain  the  use  of 
his  name,  in  the  absence  of  a  distinct 
allegation  that  the  defendant  used  the 
name  of  H.  with  intent  to  represent  it 
to  be  the  name  of  the  plaintiff,  mean- 
ing thereby  to  defraud  and  injure  him. 
HaUett  v.  Cumston  (1872)  110  Mass. 
29. 

A  bill  to  enjoin  infringement  which 
alleged  that  plaintiff  and  his  predeces- 
sor for  many  years  used  the  letters  "N. 
S."  to  designate  cigars  of  a  certain  style 
and  form,  made  from  a  certain  standard 
grade  of  tobacco,  and  of  superior  and 
uniform  workmanship,  showed  a  trade- 
mark indicating  a  distinctive  kind  of 
cigar.  Frank  v.  Sleeper  (1890)  150 
Mass.  583,  23  N.  E.  213,  distinguishing 
Hozie  V.  Chaney  (1887)  143  Mass.  592, 
10  N.  E.  713,  58  Am.  Rep.  149. 

Allegations  that  there  existed  a 
trade-mark  in  the  use  of  a  word,  and 
that  the  defendant  corporation  claims 
a  right  to  the  trade-mark,  are  insnifi- 
dent  where  there  is  no  allegation  as  to 
whom  it  belongs.  Pennell  v.  Lothrop 
(1906)  77  N.  E.  842.  191  Mass.  357. 

A  complaint,  alleging  plaintiffs  estab- 
lished trade  and  use  of  a  certain  name, 
and  defendant's  subsequent  use  of  a 
trade-name  so  similar  as  to  cause  con- 
fusion and  trouble,  is  good  on  demur- 
rer. People's  Outfitting  Co.  v.  People's 
Outlet  Co.  (Mich.  1912)  136  N.  W,  599. 

A  complaint  which  states  that  plain- 
tiff's predecessor  had  used  the  devices 
in  question  for  more  than  20  years,  and 
that  plaintiff  had  succeeded  to  all  his 
rights  thereto,  is  sufficient  J.  R.  Wat- 
kins  Medical  Co.  v.  Sands  (1900)  82  N. 
W.  1109,  80  Minn.  89. 

A  bill  alleging  that  complainant  was 
a  manufacturer  of  bottled  drinks,  that 
the  bottles  which  he  used  had  the  name 
"C.  E.  Wright  Ice  &  Coal  Company," 
of  which  he  was  sole  proprietor,  blown 
in  the  bottles,  and  that  defendant  had 
obtained  some  of  the  bottles,  was  put- 
ting up  a  drink  similar  to  that  made  by 
complainant,  and  thus  injuring  com- 
plainant's business,  shows  that  the  pro- 
ceeding is  against  defendant  individ- 
ually, and  by  complainant  as  an  in- 
dividual. Correro  v.  Wright  (Miss. 
1908)  47  So.  379. 

A  petition  which  states  that  the  adop- 
tion and  use  by  defendant  of  plaintiff's' 
corporate  name  were  with  fraudulent 
intent,  that  the  public  were  deceived, 
nnd  ))lalntiff'9  tiade  diverted  to  de- 
fendant thereby,  states  a  case  for  equi- 
table relief.  Plant  Seed  Co.  v.  Michel 
Plant  &  Seed  Co.  (1886)  23  Mo.  App. 
579. 

Where  it  appeared  that  plaintiff  was 
the  owner  and  had  the  exclusive  title, 
his  recovery,  on  the  theory  of  an  aban- 
donment of  the  trade-mark  and  its  sub- 
sequent adoption,  cannot  be  denied,  be- 
cause no  such  allegations  were  made, 
as  plaintiff  was  not  required  to  prove 
that  it  acquired  the  title  in  all,  or  in 
the  several,  ways  alleged.  W.  A. 
Gaines  &  Co.  y.  B.  Whyte  Grocery, 
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Fndt  &  Wine  Oo.  (1904)  107  Bfo.  App. 
507,  81  a  W.  648. 

Where  complainant  sued  to  restrain 
use  of  a  business  sign  as  an  infringe- 
ment of  complfdnant's  trade-mark,  he 
could  not,  under  such  complaint,  ob- 
tain a  decree  on  the  theory  that  de- 
fendant's use  of  the  sign  constituted 
unlawful  competition.  Covert  ▼.  Ber- 
nat  (1911)  138  S.  W.  103, 156  Mo.  App. 
687. 

A  bill  on  behalf  of  an  association  of 
journeymen  hatters,  to  enjoin  use  of  a 
counterfeit  of  the  union  label  adopted 
by  it,  cannot  be  sustained,  where  it  does 
not  allege  that  said  association  is  the 
owner  thereof,  or  that  it  is  trading  in, 
the  hats  or  caps  to  which  the  label  ia 
applied,  or  has  erer  put  them  on  the 
market.  Schmalz  ▼.  Wooley  (1898) 
39  A  539,  56  N.  J.  Eq.  649,  reversed 
(1808)  41  A.  939,  57  N.  J.  Eq.  303,  43 
L.  R  A.  86,  73  Am.  St.  Rep.  637. 

Where  a  spring  of  mineral  water,  un- 
der the  name  "Congress  Spring  Wa- 
ter," was  sold,  the  right  to  use  the  name 
passed  with  the  sale,  so  that,  in  an  ac- 
tion by  the  purchaser  to  enjoin  third 
persons  from  infringing  the  name  as  a 
trade-mark,  it  was  not  necessary  to 
allege  an  express  assignment  of  the 
trade-mark.  Congress  &  Empire 
Spring  Co.  v.  High  Rock  Congress 
Spring  Co.  (N.  Y.  1871)  10  Abb.  Prac. 
(N.  S.)  348. 

Where,  in  an  action  to  restrain  the 
alleged  infringement  of  plaintiff's  trade- 
mark, the  facts  did  not  show  an  in- 
fringement, an  order  granting  an  in- 
junction could  not  be  sustained  on  the 
ground  of  fraudulent  representations 
or  devices  on  defendant's  part  to  palm 
off  his  goods  as  those  of  plaintiff. 
Enoch  Morgan's  Sons  CSo.  v.  Troxell 
(N.  Y.  1879)  57  How.  Prac  121. 

A  complaint  which  alleged  that  the 
defendant  wrongfully  printed  and  used 
sample  tickets  in  imitation  of  plain- 
tiffs', with  the  intent  to  defraud  and 
deceive  the  public  and  buyers  and  deal- 
ers in  tobacco,  greatiy  to  the  damni?e 
and  prejudice  of  the  plaintiffs,  and  that 
the  ownership  of  the  sample  ticket  was 
in  the  plaintiffs,  stated  a  cause  of  ac- 
tion. Linde  v.  Bensel  (N.  Y.  1880)  22 
Hun,  601. 

A  complaint  alleging  the  purpose  of 
plaintiff's  organization  and  adoption  of 
a  label,  its  profit  to  plaintiff,  its  accept- 
ance by  the  public,  and  defendant's 
imitation  thereof  for  the  purpose  of 
deceiving  the  public,  to  plaintiffs  ir- 
reparable injury,  held  to  state  a  good 
cause  of  action.  Bloete  v.  Simon  (N. 
Y.  1887)  19  Abb.  N.  O.  88. 

An  allegation  that  plaintiff  had  by 
purchase  obtained  all  the  right  and  titie 
to  the  exclusive  use  of  the  trade- mark 
is  broad  enough  to  admit  evidence  that 
the  trade- mark  had  been  sold  under 
execution  against  defendant  and  had 
by  intermediate  sales  been  acquired  by 
plaintiff.     Prince  Mfg.  Co.  v.  Prince's 


Metallic  Paint  Co.  (1891)  60  Hun,  583, 
15  N.  Y.  Supp.  249,  judgment  reversed 
(1892)  135  N.  Y.  24,  31  N.  E.  990,  17 
L.  R.  A.. 129. 

In  an  action  to  restrain  unfair  com- 
petition, a  supplemental  answer  setting 
up  a  patent  secured  by  defendants  will 
not  be  held  frivolous  because  it  can- 
not constitute  a  complete  defense, 
where  it  is  possible  that  some  of  the 
acts  of  unfair  competition  alleged  may 
be  justified  by  the  invention.  Silver  & 
Co.  V.  Waterman  (1907)  106  N.  Y.  S. 
899,  122  App.  Div.  373. 

Injunction  will  not  lie  to  restrain  a 
dealer  from  selling  and  displaying  hats 
bearing  imitations  and  counterfeits  of 
a  certain  design  or  device,  where  there 
are  no  allegations  that  the  design  is 
one  of  which  plaintiff  claims  the  ex- 
clusive use,  that  defendant  is  now  us- 
ing the  design,  nor  threatened  injury 
in  the  future  of  plaintiff's  rights. 
United  Hatters  of  North  America  v. 
Loeb  (1901)  22  Ohio  Qr.  Ot.  R.  339, 
12  O.  C.  D.  272. 

Where  the  complaint  simply  asked 
that  plaintiff  be  protected  in  the  exclu- 
sive use  of  the  nonregistered  word 
"Gargline,"  and  failed  to  charge  that 
defendant  had  simulated  plaintiff's 
stamps  or  labels  so  as  to  deceive  the 
public,  or  that  his  use  of  the  word 
"Gargeline"  was  fraudulent  in  any  man- 
ner, it  was  insufficient  Woodcock  v. 
Guy  (1903)  74  P.  358,  33  Wash.  234. 

See  Equity  Rule  29,  set  forth  in  vol. 
3,  p.  2508,  ante. 

13.  Evidence^— Validity  of  trade-mark 
or  trade-name,  see  notes  under  |  9490, 
ante. 

Assignments,  see  notes  under  |  9495, 

ante. 
Infringement,  see  notes  under  §  9501, 

ante. 

As  to  abandonment  or  extinguishment 
of  mark  and  as  to  unfair  competition, 
see  notes  under  |  9508,  post. 

14.  —  Presumptions  and  burden  of 
proof.<»In  a  suit  to  restrain  infringe- 
ment of  a  trade- mark,  evidence  held 
insufficient  to  sustain  defendant's  bur- 
den of  proving  an  acquiescence  by 
complainant,  creating  an  estoppel,  or  to 
show  laches  which  would  defeat  the 
suit.  Capewell  Horse  Nail  Co.  v. 
Green  (1911)  188  Fed.  20, 110  C.  O.  A. 
170,  affirming  decree  (C.  0.  1910)  182 
Fed.  404. 

15. Admissibility.  —  The  state- 
ment filed  to  obtain  registration,  and 
attached  to  the  affidavits  on  motion  for 
a  preliminary  injunction,  may  be  con- 
sidered on  the  fbal  hearing.  Kohler 
Manufg  Co.  v.  Beeshore  (1893)  59 
Fed.  572,  8  0.  O.  A.  215. 

16. Weiglit     and     sufflolenoy.— 

Proof  of  a  single  sale,  though  made  to 
complainant's  detective,  may,  in  con- 
nection with  other  proofs,  be  suffi- 
cient to  justify  an  injunction.     Lever 
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Bros.  T.  Pasfield  (G.  G.  18d8)  88  Fed. 
484. 

17.  Discovery iF-See,  also,  notes  of 
decisions  under  section  1536,  "Equity 
Practice  and  Procedure,"  note  225. 

When  a  manufacturer  parts  with  his 
goods,  and  they  go  upon  the  market, 
any  third  person  has  the  right  to  pur- 
chase and  sell  them  as  he  pleases,  and 
the  courts  will  not  aid  the  manufactur- 
er in  litigation  brought  under  the  guise 
of  protecting  his  trade-mark  or  to  sup- 
press unfair  competition,  to  examine 
the  defendant  or  his  witnesses  to  dis- 
cover where  the  goods  were  purchas- 
ed. Gorham  Mfg.  Go.  v.  Emery-Bird- 
Thayer  Dry-Goods  Co.  (G.  G.  1899) 
92  Fed.  774. 

When  a  bill  to  restrain  infringement 
of  a  trade-mark  waives  the  oath  of  de- 
fendant, discovery  will  not  lie.  Gorham 
Mfg.  Go.  V.  Weintraub  (G.  G.  1910) 
180  Fed.  639. 

Gomplainant  in  unfair  competition 
will  not  be  compelled  to  disclose  in 
advance  of  the  hearing  the  names  of 
persons  alleged  to  have  been  deceived 
into  buying  defendant's  goods.  Unit- 
ed Lace  &  Braid  Mfg.  Go.  v.  Barthels 
Mfg.  Go.  (D.  G.  1914)  213  Fed.  535. 

18.  Temporary  Injunction— In  gener- 
alw— Where  the  evidence  in  an  action 
for  the  illegal  use  of  a  trade-name 
showed  that  complainant  had  nothing 
to  complain  of,  except  the  use  of  a  cor- 
porate name  made  up  of  the  name  of 
the  owner  of  the  defendant  concern, 
with  the  name  of  his  place  of  business 
attached,  and  which  had  not  been  se- 
lected unnecessarily  or  for  the  purpose 
of  illegitimate  competition,  the  com- 
plainant was  not  entitled  to  relief. 
Baker  v.  Baker  (1902)  115  Fed.  297, 
53  G.  G.  A.  157. 

A  preliminary  injunction  restraining 
defendant  from  using  in  this  country 
the  bottles,  labels,  name,  and  trade- 
mark formerly  used  by  others  in 
France,  based  on  affidavits  largely  made 
on  information  and  belief,  and  which 
do  not  determine  the  question  whether 
the  product  is  the  same  originally  sold 
under  such  trade-mark,  was  too  broad 
in  its  terms.  Baglin  t.  Gusenier  Go. 
(1905)  141  Fed.  497,  72  G.  G.  A.  556, 
reversing  order  (1905)  156  Fed.  1015. 

Where,  in  a  suit  for  infringement  of 
plaintiffs  trade-mark  and  unlawful  com- 
petition, there  was  some  evidence  that 
defendants  had  sold  hose  of  other  man- 
ufacture for  "Holeproor*  hose  of  com- 
plainant's manufacture,  a  preliminary 
injunction  restraining  sales  of  such 
goods  unless  the  customer  is  informed 
that  the  goods  offered  are  not  com- 
plainant's was  properly  granted.  Hole- 
proof Hosiery  Go.  v.  Wallach  Bros. 
(1909)  172  Fed.  859,  97  G.  G.  A.  263, 
modifying  order  (G.  G.  1908)  167  Fed. 
873. 

An  order  affirmed,  granting  a  prelimi- 
nary injunction  restraining  defendant, 
the  "Bates  Numbering  Machine  Gom- 
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pany,"  from  using  such  corporate  name, 
or  the  words  "Bates  Numbering  Ma- 
chine," in  connection  with  machines  of 
any  other  make  than  plaintilfs.  Batea 
Numbering  Mach.  Go.  v.  Bates  Mfg.  Go. 
(1910)  178  Fed.  681,  102  G.  G.  A.  181, 
modifying  order  Bates  Mfg.  Go.  y. 
Bates  Numbering  Mach.  Go.  (G.  G. 
1909)  172  Fed.  892. 

An  order  granting  a  preliminary  in- 
junction restraining  defendant  from  in- 
fringing complainant's  trade-mark  of 
"Ideal"  as  a  name  for  fountain  pens, 
and  from  unfair  competition  by  using 
the  name  "Waterman"  without  initials 
as  a  name  for  such  pens,  affirmed;  but 
restraining  use  of  the  name  "A.  A.  Wa- 
terman &  Go."  by  defendant  in  con- 
nection with  its  business  held  errone- 
ous. L.  £.  Waterman  Go.  v.  Modem 
Pen  Co.  (1910)  183  Fed.  118,  105  G. 
G.  A.  408. 

An  order  denying  a  preliminary  in- 
junction against  alleged  unfair  compe- 
tition affirmed.  National  Washboard 
Go.  V.  Goldstein  (1912)  198  Fed.  68, 
117  G.  G.  A.  176. 

Facts  held  insufficient  to  entitle  a 
manufacturer  to  an  injunction  restrain- 
ing defendants  from  selling  any  of  com- 
plainant's products,  except  in  original 
packages,  from  which  the  identifying 
marks  had  not  been  erased  or  obliter- 
ated. B.  V.  D.  Go.  V.  Kommel  (1912) 
200  Fed.  559.  119  G.  G.  A.  39. 

Temporary  injunction  not  allowed 
against  using  the  word  "Wonderfoot," 
applied  to  silk  hosiery,  in  suit  for  al- 
leged infringement  of  trade-mark 
"Wunderhose,"  attached  to  low-priced 
cotton  stockings.  Richmond  Hosiery 
Mills  V.  Julius  Kayser  &  Go.  (1913) 
204  Fed.  778,  123  G.  G.  A.  590. 

Where  B.  was  restrained  from  mak- 
ing and  selling  stuffed  animals  after 
complainant's  models,  defendant  also 
will  be  restrained  from  selling  such 
toys  purchased  from  B.,  until  it  was 
established  by  proof  that  they  had  not 
been  copied  from  complainant's.  Steiff 
V.  Gimbel  Bros.  (1914)  214  Fed.  569, 
131  G.  G.  A.  21. 

A  preliminary  injunction  will  be 
granted  to  restrain  the  use  of  a  trade- 
mark where  plaintiff  has  been  in  ex- 
clusive possession  of  the  same  for  a 
number  of  years,  and  defendant  has 
just  commenced  to  manufacture  under 
such  name.  Filkins  ▼.  Blackman  (G. 
G.  1876)  Fed.  Gas.  No.  4,786. 

Where  the  extensive  use  of  a  trade- 
mark by  others,  with  the  implied  ac- 
quiescence of  the  owner,  has  contribut- 
ed to  give  a  reputation  and  create  a 
demand  for  the  article  to  which  it  has 
been  applied,  which  it  would  not  other- 
wise have  acquired,  equity  should  not 
by  any  stringent  intervention  assist  the 
owner  to  secure  these  fruits.  Estes  v. 
Worthington  (G.  G.  1885)  22  Fed.  822. 

A  preliminary  injunction  should  be 
granted  to  protect  the  use  of  the  word 
"Eureka,"  upon  a  showing  that  the 
plaintiff  had  used  the  name  since  1875» 
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although  another  firm  used  it  to  a  lim- 
ited extent  for  another  kind  of  goods 
from  1872  to  1874.  Symonds  y.  Greene 
(C.  G.  1886)  28  Fed.  834. 

Where  complainant  and  its  predeces- 
sors had  for  many  years  manufactured 
and  sold  scythe  stones  under  certain 
trade-marks,  and  defendants  negan 
manufacturing  and  selling  scythe  stones 
under  the  above  names,  held  the  terms 
indicate  a  selection  and  care  in  manu- 
facture, and  a  preliminary  injunction 
would  be  granted  against  defendants' 
use  of  all  the  names.  A.  F.  Pike  Mfg. 
Co.  V.  Cleveland  Stone  Co.  (C.  C. 
1888)  35  Fed.  896. 

Where  a  store  advertised  sales  at  re- 
duced prices  of  men's  shirts  made  from 
Wamsutta  cotton,  when  they  were  made 
of  a  much  inferior  cotton,  a  temporary 
injunction  should  be  granted  restrain- 
ing advertising  and 'selling  such  shirts 
as  made  from  Wamsutta  cotton,  not- 
withstanding defendant  denied  knowl- 
edge of  the  untrue  representation,  and 
the  sales  were  discontinued  on  service 
of  the  motion  papers  and  notice  of  the 
misrepresentation.  Wamsutta  Mills  v. 
Fox  (C.  C,  1892)  49  Fed.  141. 

A  preliminary  injunction  will  be 
granted  when  from  the  affidavits  the 
court  is  satisfied  of  the  infringement, 
unless  there  are  special  circumstances 
which  take  the  case  out  of  the  general 
rule.  G.  G.  White  Co.  v.  Bliller  (C.  O. 
1892)  50  Fed.  277. 

Where,  after  the  issuance  of  a  pre- 
liminary injunction,  defendant  resorted 
to  another  label  so  like  complainant's 
as  to  deceive  consumers,  a  second  pre- 
liminary injunction  will  be  granted 
against  the  use  of  the  latter  label. 
Cuervo  v.  Owl  Cigar  Co.  (C.  C.  1896) 
68  Fed.  541. 

A  preliminary  injunction  upon  a 
trade-mark  which  has  not  been  estab- 
lished by  adjudication  will  not  be  grant- 
ed, where  defendant's  affidavits  indi- 
cate a  prior  use,  though  it  be  doubtful 
whether  the  same  was  not  abandoned. 
French  v.  Alter  &  Julian  Co.  (O.  C. 
1896)  74  Fed.  788. 

Upon  a  bill  and  affidavits  showing 
that  "Fig  Syrup"  or  "Syrup  of  Figs" 
was  not  known  in  connection  with  a 
liquid  laxative  medicine  until  it  was 
prepared  by  the  complainant;  that  the  . 
good  will  in  its  manufacture  is  of  great 
value;  and  that  defendants,  desiring  to 
perpetrate  a  fraud  and  deceive  the  pub- 
lic, are  making  and  selling  a  laxative 
under  that  name, — a  preliminary  injunc- 
tion will  be  granted.  California  Fig- 
Syrup  Co.  V.  Clinton  B.  Worden  &  Co. 
(C.  C.  1898)   86  Fed.  212. 

Where  a  manufacturer  has  built  up 
an  extensive  trade  in  his  product, 
known  by  a  certain  name,  and  a  second 
manufacturer  of  a  similar  article  places 
it  in  the  market  under  the  same  name, 
and  in  packages  so  similar  as  to  deceive 
the  unwary  and  careless,  this  entitles 
the  first  manufacturer  to  a  preliminary 
injunction,  although  he  is  not  entitled 


to  the  exclusive  use  of  the  name  as  a 
trade-name.  Centaur  Co.  v.  Robinson 
(C.  C.  1899)  91  Fed.  889. 

Defendants  were  selling  a  toilet  soap 
put  up  in  bars  similar  in  size  and  shape 
to  those  of  complainants'  soap,  but  dif- 
ferent in  color.  The  bars  of  both  had 
upon  one  face  the  words  "a  base  de 
Glycerine,"  but  on  the  reverse  face  of 
complainants'  was  the  name  "La  Pari- 
sienne,"  while  on  defendants'  was  the 
name  "Rose  de  France."  Held,  in 
view  of  the  distinctive  names  of  the 
two  articles,  and  in  the  absence  of 
proof  that  any  one  had  actually  been 
deceived,  a  court  was  not  justified  in 
granting  a  preliminary  injunction 
against  defendants.  Kroppf  v.  Furst 
(C.  C.  1899)  94  Fed.  150. 

The  registered  trade-mark  "Yusea" 
having  been  commonly  pronounced  by 
the  trade  in  general  as  though  spelt 
"You  see  a,"  the  own6r  is  entitled  to 
a  preliminary  injunction  against  the 
use  of  the  earlier  conceived  but  subse- 
quently registered  trade-mark  "U-C- 
A,"  as  applied  to  the  manufacture  and 
sale  of  a  similar  article.  Welsbach 
Light  Co.  V.  Adam  (C.  C.  1901)  107 
Fed.  483. 

Where  plaintiiE  had  acquired  the  busi- 
ness of  the  original  Rogers  Bros.,  with 
the  right  to  use  such  name,  or  "Rog- 
ers," as  its  trade- mark,  preliminary  in- 
junction will  lie  against  others  named 
Rogers  from  using  that  name,  or  "Rog- 
'ers  Bros.,"  in  any  manner  which  might 
simulate  plaintiff's  trade-mark,  on  like 
goods.  Litems  tional  Silver  Co.  v. 
Simeon  L.  &  George  H.  Rogers  Co.  (C. 
C.  1901)  110  Fed.  955. 

Wliere  defendant  used  all  practical 
means  not  to  deceive  the  public  nor  in- 
fringe on  plaintiff's  trade-mark,  in  the 
absence  of  clear  proof  that  complain- 
ant placed  its  trade-mark  where  it  did 
for  legitimate  trade-mark  purposes,  to 
identify  its  goods,  and  not  with  the  ul- 
terior purpose  of  preventing  legitimate 
competition,  a  court  would  not  grant  a 
preliminary  injunction,  but  would  leave 
the  rights  of  the  parties  to  be  deter- 
mined on  a  full  hearing.  General  Elec- 
tric Co.  V.  Re-New  Lamp  Co.  (C.  C. 
1903)  121  Fed.  164. 

The  decision  of  the  commissioner  of 
patents  in  favor  of  a  right  in  an  inter- 
ference is  not  such  a  judicial  determi- 
nation as  will  justify  granting  a  prelim- 
inary injunction  against  infringement. 
A.  Leschen  &  Sons  Rope  Co.  v.  Brod- 
erick  ^  {Bascom  Rope  Co.  (C.  C. 
1903)   123  Fed.  149. 

Wliere  plaintiff  claims  that  defendant 
has  violated  its  trade-mark  and  trade- 
name, a  preliminary  injunction  will  is- 
sue, though  defendant  has  partly  modi- 
fied its  carton  so  as  to  remove  the  more 
objectionable  features.  Dwinell- Wright 
Co.  v.  Co-Operative  Supply  Co.  (C.  C. 
1906)  148  Fed.  242. 

In  a  suit  for  unfair  competition  in  ob- 
taining and  selling  complainant's  prod- 
ucts at  less  than  its  established  prices, 
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and  in  so  representing  them  in  its  cir- 
culars as  to  injure  complainant's  busi- 
ness, the  showing  made  on  an  applica- 
tion for  a  preliminary  injunction  held 
not  such  as  to  entitle  complainant  to 
an  injunction  in  advance  of  a  full  hear- 
ing on  the  merits.  Oliver  Typewriter 
Co.  V.  American  Writing  Biach.  Go.  (G. 
C.  1907)  156  Fed.  177. 

A  preliminary  injunction  granted  re- 
straining defendant  from  infringing  cer- 
tain trade-marks  and  trade-names  on  a 
prior  adjudication  establishing  the  valid- 
ity of  other  trade-marks  similarly  used. 
Carmel  Wine  Go.  v.  Palestine  Hebrew 
Wine  Go.  (G.  C.  1908)  161  Fed.  654. 

Where  defendant  used  the  name 
"Rogers"  on  the  silver-plated  ware  of 
its  manufacture,  and  had  acquired  no 
right  to  use  the  name,  but  used  it  solely 
to  mislead  and  defraud  the  public,  com- 
plainants, having  a  qualified  property 
right  therein,  were  entitled  to  a  pre- 
liminary injunction  to  restrain  such  use. 
Wm.  A.  Rogers  v.  Gohannet  Silver  Go. 
(G.  G.  1910)  186  Fed.  241. 

Where  complainant  compounded  and 
sold  a  perfumed  face  powder  under  the 
phrase  "Poudre  de  Riz  de  Java,"  and 
defendant  also  used  the  words  "Poudre 
de  Riz  de  Java"  on  similar  packages 
and  in  advertisements,  complainant  was 
entitled  to  a  preliminary  injunction 
against  the  use  of  the  name  "Poudre  de 
Riz  de  Java,"  but  not  to  prevent  de- 
fendant from  calling  its  product  "Rice 
Powder"  or  "Poudre  de  Riz."  Wert- 
heimer  v.  Batcheller  Importing  Go.  (G. 
C.  1911)  185  Fed.  860. 

A  manufacturer  of  milk  products  held 
entitled  to  temporary  injunction  against 
the  use  of  his  well-known  surname  in 
the  manufacture  and  sale  of  ice  cream 
and  like  products.  Borden's  Condensed 
Blilk  Co.  V.  Borden  Ice  Cream  Co.  (D. 
C.  1912)  194  Fed.  554,  order  reversed 
(C.  C.  A.  1912)  201  Fed.  510. 

A  preliminary  injunction  to  restrain 
defendants  from  using  a  name  in  con- 
nection with  chewing  gum  in  alleged 
violation  of  a  contract  denied.  Ameri- 
can Chicle  Go.  v.  W.  J.  White  Chicle 
Co.  (D.  C.  1912)  196  Fed.  977. 

Where  complainant  appealed  from  an 
adverse  decree  in  a  suit  to  restrain  the 
infringement  of  an  aUeged  trade-mark 
on  cordage,  the  court,  pending  sucn  ap- 
peal, would  not  grant  a  temporary  in- 
junction in  a  subsequent  suit  for  simi- 
lar relief  on  the  theory  of  unlawful 
competition.  Samson  Cordage  Works 
V.  Puritan  Cordage  Milla  (D.  G.  1912) 
197  Fed.  205. 

A  preliminary  injunction  granted  to 
restrain  infringement  of  the  trade- 
mark "Coca-Cola."  Coca-Cola  Co.  v. 
Deacon  Brown  Bottling  Go.  (D.  G. 
1912)  200  Fed.  105. 

Prdiminary  injunction  against  in- 
fringement of  trade-names  denied  on 
the  showing  made.  Rudge-Whitworth 
V.  Houk  Mfg.  Co.  (D.  0.  1914)  221  Fed. 
678. 

Where  an  injunction  merely  restrain- 
ed defendant,  his  agents,  and  employes 
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from  representing  himself  as  the  rep- 
resentative of  plaintiffs,  and  from  wear- 
ing on  his  hat,  while  soliciting  the 
transfer  of  baggage,  a  badge  with  the 
word  "Morton's"  thereon,  or  any  badge 
similar  thereto,  it  was  prohibitory  only, 
and  not  mandatory,  and  was  properly 
issued  pending  trial.  Morton  v.  Morton 
(1905)  82  P.  664,  148  CaL  142. 

Where  plaintiff  had  printed  the  form 
of  label  which  he  had  registered  for 
another  company  for  a  long  time  be- 
fore he  had  filed  the  label,  and  that  com- 
pany had  been  using  the  label  as  an 
advertisement  for  the  sale  of  their  prod- 
ucts for  some  time,  a  preliminary  in- 
junction without  hearing  defensive  mat- 
ter should  not  be  granted.  Smith-Dixon 
Co.  V.  Stevens  (1904)  59  A.  401,  100 
Md.  110. 

Plaintiff  put  out  a  new  brand,  and 
labeled  it  "Trenton  Pork  RolL"  De- 
fendant put  forth  a  brand  labeled 
"Trenton  Style  Pork  RolL"  Held,  that 
plaintiff  was  entitled  to  preliminary  in- 
junction as  to  this  product  Taylor 
Provision  Co.  v.  Edwards  (N.  J.  1911) 
81  A.  1120. 

Where  plaintiffs  had  long  published 
a  newspaper  entitled  '*The  National 
Police  Gazette,"  a  preliminary  injunc- 
tion should  be  granted  to  restrain  de- 
fendants from  continuing  the  publica- 
tion of  a  paper  entitled  the  "United 
States  Police  Gazette,"  and  printed  in 
a  way  actually  to  deceive  purchasers 
and  readers.  Matsell  v.  Flanagan  (N. 
Y.  1867)  2  Abb.  Prac.  (N.  S.)  459. 

An  injunction  pendente  lite  should  be 
granted  where  plaintiff's  ownership  of 
a  trade- mark  is  established  as  against 
one  defendant  by  a  former  adjudica- 
tion, and  as  against  the  other,  by  plain- 
tiff's purchase  of  the  trade-mark  at  an 
auction  sale  of  the  assets  of  the  firm. 
Rorke  v.  Soci6t6  des  Huiles  D'Olive  de 
Nice  (1897)  43  N.  Y.  S.  548,  14  App. 
Div.  173. 

Where  affidavits  allege  that  defendant 
has  sold  goods  in  a  few  instances  under 
a  verbal  description  which  included  the 
names  claimed  by  plaintiff,  and  defend- 
ant denies  those  allegations,  a  prelim- 
inary injunction  will  not  be  granted. 
Lavanburg  v.  Pfeiffer  (1898)  52  N.  Y. 
S.  801,  23  Misc.  Rep.  577. 

Where  defendant  proposed  to  pro- 
duce a  play  with  the  same  name  as  that 
of  plaintiff  at  his  theater,  which  was 
not  in  fact  tiie  same  play,  it  appearing 
that  plaintiff  would  probably  establish 
his  claim,  an  injunction  pendente  lite 
will  be  granted.  Frohman  v.  Payton 
(1901)  68  N.  Y.  S.  849,  34  Misc.  Rep. 
275. 

M.  and  H.  formed  a  copartnership  in 
1883.  Afterwards  both  the  original 
members  retired,  and  later  commenced 
a  business  of  the  same  nature  at  the 
old  situation,  under  the  name  H.  M. 
Co.,  with  "M.,  Proprietor,"  appearing 
in  small  letters  underneath;  claiming 
to  have  formed  a  copartnership  with 
one  of  the  H.  family  who  had  at  one 
time  belonged  to  the  other  firm,  but  who 
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died  pending  action.  Some  confusion 
in  businesB  resulted,  and  the  affidavits 
showed  bad  faith  on  M/s  part  Held  to 
suthonse  a  temporary  injunction  re- 
straining the  use  of  the  name  H.  with- 
out the  further  order  of  the  court.  Hil- 
dreth  t.  McCaul  (1902)  74  N.  Y.  S. 
1072,  70  App.  Div.  162. 

Where  it  appeared  by  affidavit  that 
defendant  had  taken  bottles  with  plain- 
tiff's label,  refilled  them  .with  distilled 
water,  and  sold  them  as  genuine  *To- 
land  Water,"  and  had  pleaded  guilty  in 
a  criminal  prosecution  therefor,  plain- 
tiff should  have  been  awarded  a  tem- 
porary injunction  in  his  action  for  per- 
manent injunctive  relief,  notwithstand- 
ing defendant's  disclaimer  of  intention 
to  infringe  his  rights.  Hiram  Ricker 
&  Sons  y.  Leigh  (1902)  77  N.  Y.  S.  540, 
74  App.  Div.  138. 

Where  defendant  advertised  that  a  cer- 
tain salesman  formerly  in  the  employ  of 
plaintiff,  generally  known  as  "George's" 
and  "Fisher's,"  could  be  found  at  "Bal- 
sam's Misfit  Parlors,"  the  name  being 
defendant's  surname,  and  there  was 
nothing  in  the  contents  of  the  adver- 
tisement calculated  to  mislead  the  pub- 
lic to  plaintiff's  detriment,  an  injunc- 
tion pendente  lite  restraining  defendant 
from  using  the  names  "George's"  or 
"Fisher's,"  at  present  used  by  plain- 
tiff in  conducting  its  business  at  differ- 
ent places,  would  not  be  granted.  Sultz- 
bech  Clothing  Co.  v.  Balsam  (1907)  107 
N.  Y.  S.  622,  56  Misc.  Rep.  324. 

Under  the  facts  shown,  held,  that  a 
preliminary  injunction,  sought  to  re- 
strain defendant  from  using  the  words 
"Mutt  and  Jeff"  in  connection  with  car- 
toons, would  be  denied.  Star  Co.  v. 
Wheeler  Syndicate  (1915)  155  N.  Y.  S. 
782. 

A  publisher  of  a  publication  called 
"Motor  Boat"  is  not  entiUed  to  a  tem- 
porary injunction  to  restrain  a  foreign 
corporation  from  publishing  a  magazine 
called  "Motor  Boating  Magazine,"  on 
the  ground  that  it  had  not  obtained  a 
certificate  authorizing  it  to  do  business 
in  the  state.  Motor  Boat  Pub.  Co.  v. 
Motor  Boating  Co.  (1907)  107  N.  Y.  S. 
468,  57  Misc.  Rep.  108. 

Equity  will  restrain  defendant  from 
using  the  word  "GLAD,"  printed  and 
arranged  so  as  to  imitate  closely  in 
general  appearance  a  label  of  the  de- 
fendant, in  which  the  word  "BOLD" 
is  used  as  a  name  of  a  brand;  but  the 
court  will  not  by  preliminary  injunction 
restrain  the  mere  use  of  the  word 
"GLAD"  as  the  name  of  a  brand  of 
cigars.  Bobrow  v.  Manekin  (1915)  59 
Pa.  Super.  Ct.  334. 

A  preliminary  injunction  to  restrain 
alleged  infringement  of  a  trade- mark 
will  not  be  granted  where  the  ex  parte 
affidavits  contain  mere  suggestions  of 
fraud  on  the  part  of  defendant.  Piatt 
V.  Stackhouse  (Com.  PI.  1893)  2  Pa. 
Dist  R.  601. 

Where  plaintiff  had  used  for  many 
years  a  trade-name  and  labels  of  a  dis- 
tinctiye  design,  and  defendants  simulat- 


ed same,  a  preliminary  injunction  was 
properly  continued  until  final  hearing. 
Heusner  ▼.  Baugher  (1915)  94  A.  225, 
248  Pa.  536. 

Where  plaintiff  bought  the  trade-mark 
"Georgia  Coon,"  as  applied  to  syrups, 
under  which  a  large  trade  in  "Coon" 
molasses  had  been  built  up,  be  was  en- 
titled to  an  injunction  restraining  a 
third  person  from  using  the  word 
"Coon."  Western  Grocer  Co.  v.  Gaf- 
farelU  Bros.  (Tex.  Civ.  App.  1908)  108 
S.  W.  413. 

Infringement  in  general,  see  notes 
under  §  9501,  ante. 

Unfair  competition  in  general,  see 
notes  under  §  9508,  post. 

19.  »—  Imitation  or  simulationiF-/rhe 
showing  held  sufficient  to  entitle  a 
complainant  to  a  preliminary  injunc- 
tion against  unfair  competition  by  de- 
fendant by  marking  its  make  of  sash 
cord  to  resemble  that  of  complainant 
to  such  an  extent  as  to  tend  to  mislead 
purchasers.  Samson  Cordage  Works 
▼.  Puritan  Cordage  Mills  (1914)  211 
Fed.  603,  128  C.  C.  A.  203. 

A  preliminary  injunction  will  be 
granted  when  the  court  is  satisfied 
from  the  affidavits  and  exhibits  that 
defendant's  labels  are  devised  to  de- 
lude the  purchaser  into  the  belief  that 
he  is  buying  complainant's  goods,  and 
where  such  label  is  in  fact  well  cal- 
culated to  effect  that  purpose.  Scheuer 
V.  Muller  (1896)  74  Fed.  225,  20  C.  C. 
A.  161. 

Where  the  lettering  arrangement  on 
defendant's  packages  resembled  that  on 
plaintiff's,  but  differed  in  size,  form, 
and  color,  and  both  packages  were  of 
the  same  size  and  shape,  which  charac- 
teristics were  common  to  the  trade,  and 
both  made  of  blue  and  white  striped 
cloth,  but  the  stripes  on  defendant's 
package  were  four  times  the  width  of 
those  on  complainant's,  the  resemblance 
was  not  sufficient  to  warrant  an  injunc- 
tion. P.  Lorillard  Co.  v.  Pcjper  (1898) 
86  Fed.  956,  30  C.  C.  A.  496,  certiorari 
denied  (1898)  19  Sup.  Ct  886,  171 
U.  S.  690,  43  L.  Ed.  1179. 

Where  the  size,  shape,  and  general 
color  scheme  of  defendant's  packages 
resembled  plaintiff's,  but  the  print  and 
figures  on  the  wrappers  did  not,  an  or- 
der refusing  complainant  a  preUminary 
injunction  would  not  be  disturbed, 
Proctor  &  Gamble  Co.  v.  Globe  Refin- 
ing Co.  (1899)  92  Fed.  357,  34  C.  C. 
A.  405. 

The  manufacturer  of  an  article  not 
protected  by  patent  or  trade-mark  is 
not  entitled  to  a  preliminary  injunction 
to  restrain  as  unfair  trade  the  making 
and  selling  of  a  similar  article  at  a 
much  smaller  price,  merely  because,  for 
practical  and  economical  reasons,  the 
materials  and  form  of  the  two  articles 
were  substantially  alike.  St.  Paul  Elec- 
tric Co.  V.  McCrum-Howell  Co.  (1911) 
189  Fed.  849.  112  C.  C.  A.  150. 

The  bill  charging  that  defendant 
shows   toys   made    by   complainant   as 
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samples  of  what  defendant's  prindpals 
manufacture,  and  it  being  shown  that 
complainant's  toys  are  copied  by  de- 
fendant's principals  in  unnecessary  fea- 
tures, the  natural  explanation  of  which 
is  an  attempt  to  impress  the  public 
that  they  are  buying  complainant's  toys, 
injunction  pendente  lite  will  be  granted. 
Margarete  Steiff  y.  Bing  (1913)  206 
Fed.  900,  124  C.  C.  A.  560. 

The  name  "Chatter-Book,"  printed 
upon  the  cover  of  defendants'  juvenile 
books,  and  of  the  general  appearance 
of  complainants'  books,  being  an  imita- 
tion of  the  name  "Chatterbox,"  as  used 
by  plaintiff,  an  injunction  pendente  lite 
is  granted  against  its  use.  Estes  v. 
Leslie  (C.  C.  1886)  29  Fed.  91. 

Where  for  many  years  plaintiff  had 
used  the  name  "Bromidia,"  a  word  coin- 
ed for  and  arbitrarily  applied  to  its 
preparation,  and  defendants  subsequent- 
ly manufactured  and  sold  a  similar 
compound,  labeled  "Compound  Elixir 
Chloral  &  Bromide  of  PotasBium«"  un- 
derneath which,  in  large  letters,  the 
most  prominent  and  conspicuous  word 
on  the  label  is  the  word  "Bromidia," 
while  below,  in  smaller  type,  though 
distinct  and  of  good  size,  is  a  state- 
ment that  it  is  prepared  by  defendants, 
this  was  an  infringement  of  the  trade- 
mark, and  an  injunction  pendente  lite 
must  be  granted.  Battle  &  Co.  v.  Fin- 
lay  (C.  C.  1891)  45  Fed.  796. 

The  publication  of  a  book  will  be  en- 
joined pendente  lite  when  its  title  imi- 
tates the  essential  portion  of  the  title 
of  complainant's  book  in  a  manner  cal- 
culated to  mislead,  and  adopted  for  that 
purpose.  Harper  v.  Holman  (C.  0. 
1897)  84  Fed.  224. 

When  it  clearly  ap'>earB  that  the 
packages  in  which  defciudants  inclose 
and  sell  their  goods  are  a  misleading 
simulation  of  those  of  plaintiff,  and  in- 
tentionally so,  a  preliminary  injunction 
against  their  use  will  be  granted. 
Draper  v.  Skerrett  (C.  C.  1899)  94 
Fed.  912.  . 

Injunction  pendente  lite  will  issue  to 
restrain  a  defendant  from  selling  article 
not  manufactured  by  or  for  the  com- 
plainant in  packages  which  by  their 
appearance  are  so  nearly  like  complain- 
ant's packages  as  to  be  calculated  to  de- 
ceive. Johnson  v.  Brunor  (C.  C.  1901) 
107  Fed.  466. 

•  Where  the  evidence  showed  that 
plaintiff's  trade-mark  consisted  mainly 
in  the  words,  "See  that  Hump?"  in  con- 
nection with  the  name  "De  Long,"  that 
these  words  were  not  used  by  defend- 
ant, and  that  the  manner  in  which 
defendant  dressed  its  goods  on  cards 
was  not  such  as  to  mislead  an  ordinary 
purchaser,  an  injunction  would  not  be 
granted  pendente  lite.  De  Long  Hook 
&  Eye  Co,  v.  Francis  Hook  &  Eye  & 
Fastener  Co.  (C.  O.  1902)  118  Fed. 
938. 

Complainants  had  adopted  the  name 
"Limetta,"  using  a  label  on  which  the 
name,  in  red  and  gUt  letters,  was  the 
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prominent  feature.  Defendant  com- 
menced sale  of  a  similar  article,  having 
the  same  color,  put  up  in  similar  bot- 
tles, sealed  with  similar  capsules,  and 
with  a  label  in  which  the  name  "Limr 
ette"  was  printed,  also  in  red  and  gilt, 
in  the  same  position  as  the  name  on 
complainants'  labels.  The  descriptive 
matter  was  also  similar,  and  the  label 
did  not  bear  the  name  of  the  manufac- 
turer. Held,  the  general  similarity  in 
appearance  of  packages  and  labels  was 
such  that  complainants  were  entitled  to 
a  preliminary  injunction.  Drewry  & 
Son  V.  Wood  (C.  0.  1903)  127  Fed. 
887. 

Although  unfair  competition,  by  sim- 
ulating the  dress  of  complainants* 
goods,  is  apparently  shown,  a  prelim- 
inary injunction  will  not  be  granted, 
where  it  appears  that  defendant  has 
publicly  used  the  same  dress  for  many 
years.  Von  Mumm  v.  Steinmetz  (0. 
C.  1905)  137  Fed.  168. 

The  showing  made  of  unfair  compe- 
tition, based  on  the  alleged  similarity 
in  shape  and  style  of  packages  and  col- 
or and  style  of  wrappers  in  which 
chocolate  is  put  up  for  the  market  by 
complainants  and  defendant,  respec- 
tively, held  insufficient  to  warrant  the 
granting  of  a  preliminary  injunction. 
Lamont,  Corliss  &  Co.  v.  Hershey  (C. 
C.  1905)  140  Fed.  763. 

Preliminary  injunction  granted,  re- 
straining the  use  by  defendant  of  the 
words  "elastic  seam''  or  "stretchiseam," 
used  by  complainant  as  trade-marks  to 
designate  certain  styles  of  garments 
manufactured  by  it.  J.  A.  Scriven  Co. 
V.  Girard  Co.  (0.  C.  1905)  140  Fed. 
794,  order  modified  (1906)  148  Fed. 
1019,  79  C.  C.  A.  533. 

A  preliminary  injunction  to  restrain 
imitation  of  complainant's  packages 
will  not  be  granted  although  such  imi- 
tation is  shown,  where  there  is  evidence 
which,  though  disputed,  tends  to  show 
that  complainant  has  used  its  packages 
for  an  article  different  from  that  for 
which  they  were  designed,  of  inferior 
quality,  and  not  made  at  the  place 
thereon  stated.  National  Starch  Co.  y. 
Koster  (C.  C.  1906)  146  Fed.  259. 

A  preliminary  injunction  restrained 
defendant  from  using  upon  individual 
cigars  of  panatella  shape  bands  simu- 
lating those  of  complainant  in  shape 
and  colors.  Clay  v.  Kline  (C.  0.  1906) 
149  Fed.  912. 

Where  complainant  and  its  predeces- 
sors had  long  used  the  trade-name 
"Virgin  Leaf  to  designate  a  brand  of 
fine-cut  tobacco,  and  defendant  used 
such  a  name  for  his  cigarettes,  claim- 
ing his  use  of  the  word  to  be  a  sub- 
stitute for  **Virgima"  and  descriptive 
of  the  tobacco  used,  complainant  was 
entitled  to  a  preliminary  injunction,  de- 
fendant being  relegated  to  his  right  to 
use  the  word  "Virginia"  instead  of 
"Virgin."  American  Tobacco  Co.  ▼. 
Polacsek  (O.  C.  1909)  170  Fed.  117. 
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Where  complainanf  a  evidence  did  not 
show  that  the  words  *'Pork  Roll"  as 
used  by  him,  or  'Taylor's  Pork  Roll," 
in  connection  with  the  sale  of  pork  in 
cylindrical  cotton  packages,  had  ac- 
Quired  a  distinct  meaning  in  the  eyes  of 
the  public  for  the  particular  article  of 
food  described  before  defendant  put 
his  product  on  the  market  in  similar 
packages,  complainant  was  not  entitled 
to  a  preliminary  injunction  to  restrain 
defendant's  use  of  such  packages  and 
dressing.  Taylor  Provision  Go.  v.  Go- 
bel  (C.  C.  1910)  180  Fed.  938. 

Complainant  was  entitled  to  a  pre- 
liminary injunction  restraining  defend- 
ant's sale  of  similar  articles,  though  un- 
der another  name,  on  cards  so  closely 
resembling  complainant's  that  purchas- 
ers would  be  liable  to  be  deceived, 
without  proof  of  specific  instances  in 
which  an  individual  purchaser  had  been 
deceived.  American  Pin  Co.  v.  Berg 
Bros.  (C.  C.  1911)  188  Fed.  683. 

A  temporary  injunction  against  the 
publication  of  pictures  of  statuary 
which  defendant  produces  and  sells 
which  are  exact  copies  of  pictures  in 
the  catalogue  of  complainant,  engaged 
in  the  same  business,  will  not  be  grant- 
ed on  the  ground  of  unfair  competition. 
Da  Prato  Statuary  Co.  v.  Giuliani  Stat- 
uary Co.  (O.  O.  1911)  189  Fed.  90. 

Imitation  by  defendants  of  complain- 
ant's packages  containing  chewing  gum 
held  to  be  such  as  to  Indicate  an  inten- 
tion to  deceive  purchasers  and  to  enti- 
tle complainant  to  a  preliminary  in- 
junction. Wm.  Wrigley,  Jr.,  Co.  v.  L. 
P.  Larson,  Jr.,  Co.  (O.  C.  1911)  196 
Fed.  568. 

Plaintiff  having  a  valid  trade-mark 
in  the  name  "Paris"  as  applied  to  gar- 
ters, held  entitled  to  a  preliminary  in- 
junction against  defendant's  use  of  the 
word  "French"  in  the  same  connection. 
A.  Stein  &  Co.  v.  Liberty  Garter  Mfg. 
Co.  (D.  0. 1912)  198  Fed.  959. 

Complainant's  trade-mark  "Coca-Co- 
la" held  prima  fade  infringed  by  the 
sale  of  a  similar  substance  under  the 
term  "Extract  of  Coca  and  Kola,"  so  as 
to  entitle  complainant  to  a  preliminary 
injunction.  (5oca-Cola  Co.  v.  Amer- 
ican Druggists'  Syndicate  (D.  C.  1912) 
200  Fed.  107. 

Defendant's  use  of  the  word  "Mess- 
mate," as  applied  to  a  ship  galley 
stove,  held  an  infringement  of  com- 
plainant's trade-mark,  "Shipmate,"  and 
complainant  was  entitled  to  an  injunc- 
tion pendente  lite.  Stamford  Foundry 
Co.  V.  Thatcher  Furnace  Co.  (D.  C. 
1912)  200  Fed.  324. 

Where  the  plaintiff's  trade -mark  con- 
tained the  words:  "Merrimack  Prints. 
Fast  Colors.  Lowell,  Mass.,"  but  the 
defendant's  was  in  this  form:  "English 
Free  Trade.  Merrimack  Style.  War- 
ranted Fast  Colors,"  and  the  embel- 
lishments surrounding  both  were  sim- 
ilar to  each  other  the  resemblance  was 
not   sofBcient   to   warrant    an   injunc- 


tion to  restrain  the  defendant  from 
the  use  of  his  label,  pending  a  suit 
at  law  against  him  for  that  purpose. 
Merrimack  Mfg.  Co.  v.  Gamer  (N.  Y. 
1855)  4  E.  D.  Smith,  387. 

Where  plaintiff's  first  quality  fiint  pa- 
per bears  the  mark,  "Baeder's  Flint 
Paper  Company,  Flint  Paper,"  and  for 
the  purpose  of  deceiving  the  public, 
and  disposing  of  second-class  paper,  ap- 
pearing to  be  made  by  plaintiffs  as 
their  first-class  paper,  defendants  mark 
their  second-rate  paper  as  "Baeder's 
Flint  Paper  [Star],  manufactured  at 
Riverside  Flmt  Paper  MUls,  Philadel- 
phia, No.  1,  Warranted,"  a' preliminary 
injunction  was  proper.  Baeder  v.  Bae- 
der  (1889)  52  Hun,  170,  5  N.  T.  Supp. 
123. 

Where  two  publications  were  of  the 
same  dimensions,  but  the  coloring  and 
general  design  of  the  covers  were  so 
different  that  no  one  could  mistake  the 
one  publication  for  the  other,  although 
the  titles  were  very  similar,  plaintiff 
was  not  entitled  to  restrain  defendant 
during  the  pendency  of  the  action  from 
publishing  or  selling  its  magazine.  Mo- 
tor Boat  Pub.  Co.  V.  Motor  Boating 
Co.  (1907)  107  N.  Y.  S.  468,  57  Misc. 
Rep.  108. 

Plaintiff  manufactured  and  sold  cig- 
arettes under  the  name  "Romanoff"  and 
"Salambo,"  while  defendants  put  up 
similar  cigarettes  under  the  names 
"Ivanoff"  and  "Salome."  Defendant  al- 
so imitated  the  typography  of  plaintiff's 
price  lists,  and  one  of  plaintiff's  pack- 
ages, on  which  nearly  all  of  the  print- 
ing was  covered  by  a  label  placed  over 
it  transversely,  was  so  closely  imitated 
by  defendant  that  the  difference  could 
be  detected  only  by  close  scrutiny.  In 
other  respects  there  was  hardly  any 
danger  of  diversion  of  trade  by  similar- 
ity of  package,  and  both  of  the  pack- 
ages were  duplicates  of  packages  pre- 
viously designed  by  defendant  marked 
"Russian  Cigarettes,"  containing  Rus- 
sian characters  with  an  embossed  eagle 
in  different  colors.  Where  defendant 
exceeded  his  rights  only  with  reference 
to  a  transverse  label  and  price  lists,  in- 
junction pendente  lite  would  be  denied 
on  defendant's  giving  an  undertaking  to 
answer  a  judgment  in  such  sum  as 
might  be  fixed;  otherwise,  the  injunc- 
tion would  be  granted  as  against  such 
unlawful  infringement.  Romanoff  Cig- 
arette Co.  V.  Vuccino  (1909)  118  N.  Y. 
S.  535. 

Where  certain  labels  used  by  the  de- 
fendant were  obvious  imitations  of 
plaintiff's  labels,  and  adopted  to  de- 
ceive purchasers  and  secure  plaintiff's 
trade,  defendant  will  be  restrained  by 
preliminary  injunction  from  using  them. 
Seeman  v.  Zechnowitz  (1910)  121  N. 
Y.  S.  125,  136  App.  Div.  937. 

20.  —  Rights  In  doubt.— A  prelimi- 
nary injunction  against  the  use  of  a 
trade -name  properly  denied,  where  com- 
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plainant's  exdasive  right  to  the  name 
was  doubtful.  American  Cereal  Co.  ▼. 
Ba  Pettijohn  Cereal  Co.  (1896)  76  Fed. 
872,  22  C.  C.  A.  236,  affirming  (C.  C. 
1896)  72  Fed.  903. 

The  right  of  complainant  to  a  prelim- 
inary injunction  to  restrain  alleged  in- 
fringement of  a  trade-mark  held  so 
doubtful  on  the  proofs  as  to  require 
the  jdenial  of  such  relief.  Anargyros 
&  Co.  V.  Anargyros  (1909)  167  Fed. 
763,  93  C.  C.  A.  241. 

Where  plaintiff  had  exclusive  right  to 
patents  east  of  the  Mississippi  river, 
and  royalty  rights  west  of  it,  he  could 
enjoin  the  use  of  his  trade-name  by  the 
purchaser,  from  plaintifTs  grantor,  of 
territorial  rights  in  the  patent  in  cer- 
tain states  west  of  said  river.  Gray  v. 
Tflper-Sleeve  Pulley  Works  (C.  0. 
1883)  16  Fed.  436. 

Where  it  is  doubtful  whether  the 
name  claimed  as  a  trade-mark  is  not 
descriptive  of  articles  themselves,  rath- 
er than  that  the  patentee  made  them, 
a  preliminary  injunction  should  not  be 
granted.  Ledancha  Battery  Co.  v. 
Western  Electric  Co.  (C.  C.  1884)  21 
Fed.  538. 

Where  affidavits  make  it  doubtful  that 
plaintiff  had  such  exclusive  use  by  sym- 
bols as  to  make  their  use  by  defendants 
pass  their  wares  as  his,  a  preliminary 
injunction  will  be  denied.  Portuondo  v. 
Monne  (C.  C.  1886)  28  Fed.  16. 

To  justify  a  preliminary  injunction 
against  infringement  of  a  registered 
trade- mark,  both  the  right  and  the  in- 
jury asserted  must  be  clearly  shown. 
Postal  Tel.  Cable  Co.  v.  Netter  (C.  C. 
1900)  102  Fed.  691. 

Preliminary  injunction  refused,  where 
there  is  a  conflict  of  evidence  as  to  the 
date  of  the  origination  of  the  combina- 
tion of  color  and  form.  Cantrell  & 
Cochrane  v.  Wittemann  (C.  C.  1901) 
109  Fed.  82. 

A  preliminary  injunction  against  the 
infringement  of  an  alleged  trade-mark 
will  not  be  granted  unless  complainant's 
right  to  its  exclusive  use  is  clearly  es- 
tablished. Diamond  Match  Co.  v. 
Safe  Harbor  Match  Co.  (C.  C.  1901)  109 
Fed.  154. 

Preliminary  injunction  denied,  to  re- 
strain the  use  by  one  financially  re- 
sponsible, of  alleged  imitation  of  trade- 
mark, where  the  priority  of  right  is 
doubtful,  and  there  is  little  or  no  evi- 
dence of  a  fraudulent  intent  or  purpose 
to  mislead  purchasers  on  the  part  of 
the  defendant,  and  where,  during  three 
years,  not  more  than  four  purchasers 
are  shown  to  have  been  deceived  there- 
by as  to  the  origin  of  the  goods.  H. 
Mueller  Mfg.  Co.  v.  A.  Y.  McDonaly  & 
Morrison  Mfg.  Co.  (C.  C.  1904)  132 
Fed.  586. 

Where  defendant  submitted  affidavits 
claiming  a  prior  use  of  defendant's 
word  for  a  similar  product  and  a  gen- 
eral use  of  combinations  of  the  stem  of 
the  Latin  word  "murus"  with  various 
terminations,    no    adjudication    having 
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been  had  in  favor  of  complainant,  a 
preliminary  injunction  would  be  denied 
under  the  rule  that  such  a  writ  will 
not  be  granted  except  when  the  papers 
present  a  clear  case.  Benjamin  Moore 
&  Co.  V.  AuweU  (C.  C.  1908)  158  Fed. 
462. 

Where  it  was  doubtful  whether  com- 
plainant was  the  proper  party  to  sue, 
and  defendant  claims  that  it  stopped 
selling  in  competition  with  complainant's 
product,  a  preliminary  injunction  will 
be  denied.  Billiken  Co.  v.  Baker  &  Ben- 
net  Co.  (C.  C.  1909)  174  Fed.  829. 

On  application  for  a  preliminary  in- 
junction, the  showing  held  insufficient  to 
entitle  complainant  to  an  injunction  re- 
straining defendant  from  using  the  word 
"syphon"  in  connection  with  refrigera- 
tors not  made  under  plaintiff's  patent; 
the  word  not  being  truly  descriptive  of 
the  patented  article,  and  there  being  a 
conflict  in  the  testimony  as  to  whether 
it  has  acquired  a  secondary  popular 
meaning  in  that  connection  as  identify- 
ing such  article.  Seeger  Refrigerator 
Co.  V.  Parks  (C.  C.  1910)  178  Fed.  283. 

A  preliminary  injunction  should  not 
be  granted  before  the  issues  are  made 
up,  complainant's  rights  not  being  free 
from  doubt,  and  there  being  a  sharp 
contention  on  all  the  points  presented, 
especially  in  view  of  the  new  equitv 
rules,  enabling  parties  to  obtain  a 
speedy  hearing.  (Goldsmith  Silver  Co.  v. 
Savage  (D.  C.  1913)  206  Fed.  1001. 

To  authorise  an  injunction  to  re- 
strain the  use  of  a  particular  trade- 
mark, the  complainant's  title  to  the  ex- 
clusive use  and  enjoyment  of  such  trade- 
mark should  be  clear  and  unquestiona- 
ble.   EUis  V.  ZeiUn  (1871)  42  Ga.  91. 

An  injunction  to  restrain  infringement 
of  trade-mark  will  not  be  granted  where 
the  legal  title  is  doubtful,  or  where  it 
would  tend  to  create  a  monopoly. 
Amoskeag  Mfg.  Co.  v.  Spear  (1849)  4 
N.  Y.  Super.  Ct.  (2  Sandf.)  599. 

Where  affidavits  filed  by  plaintiffs  and 
defendants  left  the  question  in  doubt 
whether  plaintiffs  were  the  originators 
of  the  compound  in  question,  whether 
the  name  in  question  was  not  a  mere 
designation  of  the  principal  ingredi- 
ents of  such  compound,  and  whether 
the  dissimilarity  of  the  bottles  and  la- 
bels used  by  defendants  in  putting  up 
the  compound  was  sufficient  to  prevent 
the  public  from  huving  their  compound 
for  that  of  plaintiffs,  a  preliminary  in- 
junction was  properly  denied.  Keasbey 
V.  Brooklyn  Chemical  Works  (1891)  61 
Hun,  627,  16  N.  Y.  Supp.  318. 

Injunction  pendente  lite  denied,  where 
it  was  disputed  whether  the  forms  in 
question  were  devised  by  plaintiff's  pres- 
ident or  by  the  employ^.  Robert  S. 
Denham  Co.  v.  Salt  (1913)  143  N.  Y.  S. 
892,  159  App.  Div.  881. 

2t.  — —   Discretion   of   court.— -The 

granting  of  a  preliminary  injunction 
to  restrain  the  infringement  of  a  trade- 
mark is  purely  within  the  discretion  of 
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the  trial  court;  and  such  injanctions 
will,  in  general,  be  dusolyed  when  the 
answer  denies  the  fact  and  the  equity 
of  the  bill  on  which  it  was  ^granted. 
Standard  Ohocolate  Co.  y.  Robert  A. 
Johnston  €k>.  (1912)  200  Fed.  53,  119 
a  C.  A.  281;  Tucker  Mfg.  Co.  v.  Boy- 
mgton  (C.  O.  1875)  Fed.  Cas.  No.  14,- 
229;  McVey  y.  Brendle  (Pa.  1888)  5 
Lane  Law  Rey.  360. 

It  is  not  an  abuse  oi  discretion  for  a 
court  to  refuse  a  preliminary  injunction 
against  the  use  of  wrappers  the  use  of 
which  defendants  have  abandoned,  or  of 
advertising  matter  which  they  agree  at 
the  hearing  that  they  will  not  use  pend- 
ing the  suit  Centaur  Co.  v.  Marshall 
(1899)  97  Fed.  785.  38  C.  C.  A.  413. 

Where,  though  there  was  a  striking 
resemblajice  in  size,  shape,  coloring,  and 
appearance  between  plaintiffs'  and  de- 
fendant's packages,  the  trade-names 
were  quite  ^ssimilar,  and  were  print- 
ed in  large  type,  and  defendant  showed 
that  there  was  more  or  less  similarity 
between  boxes  of  different  manufac- 
turers on  the  market  in  respect  to 
size,  shape,  covers,  and  labels,  and  the 
charges  against  defendant  of  bad  faith 
and  intending  to  mislead  purchasers 
were  denied— the  denial  of  a  temporary 
injunction  pendente  lite  was  not  an 
abuse  of  discretion.  Schenker  t.  Awer- 
bach  (1903)  85  N.  Y.  S.  129,  89  App. 
DiT.  612. 

22.  —  Injury  or  Inconvsnlenoe  to 
defendants— A  preliminary  injunction 
against  alleged  unfair  competition  will 
not  be  granted  on  ex  parte  affidavits  un- 
less a  clear  case  is  made  out,  where  it 
would  result  in  serious  damage  to  de- 
fendant. New  York  Asbestos  Mfg.  Co. 
V.  Ambler  Asbestos  Air-Cell  Covering 
(3a  (1900)  102  Fed.  890,  43  C.  C.  A. 
46;  New  York  Asbestos  Mfg.  Co.  v. 
Ambler  Asbestos  Air-Cell  Covering  Co. 
(C.  C.  1900)  99  Fed.  85. 

The  use  of  the  words  ''air  cell"  and 
"fireboard,"  in  designating  certain  fire- 
proof material  manufactured  and  sold 
by  defendant,  does  not  amount  to  such 
a  fraud  upon  a  previous  manufacture 
of  similar  products  as  will  warrant  the 
issue  of  a  preliminary  injunction  upon 
the  pleadings.  New  York  Asbestos 
Mfg.  Co.  v.  Ambler  Asbestos  Air-Cell 
Covering  Co.  (1900)  102  Fed.  890,  43 
C.  C.  A.  46. 

The  question  of  the  damages  that 
might  be  sustained  by  the  defendant 
upon  granting  the  order,  as  compared 
with  that  to  the  plaintiff  by  denying  it, 
the  financial  ability  of  the  defendant  to 
respond  to  any  damages  assessed  against 
him,  and  that  there  was  no  intent  on 
the  part  of  the  defendant  to  appropri- 
ate the  property  of  the  plaintiff,  are  all 
considerations  proper  for  the  court  to 
weigh  in  determining  the  question  of 
granting  or  denying  a  temporary  in- 
junction. Hanson  v.  Jaccard  Jewelry 
Co.  (O.  C.  1887)  32  Fed.  202. 

23.  — >  Damafle  or  Injury  to  com- 
plainants—A      preliminary      injunction 


should  not  be  granted,  where  it  does 
not  clearly  appear  that  the  defendants' 
label  or  wrapper  is  such  an  imitation  as 
will  and  does  deceive  the  public,  or  that 
the  complainants  will  suffer  irreparable 
damages  by  a  denial  of  the  injunction. 
Foster  v.  Blood  Balm  Co.  (1887)  77  Ga. 
216,  3  S.  E.  284. 

Where  there  is  no  charge  that  de- 
fendant is  insolvent,  and  irreparable 
damage  not  being  probable,  and  the 
question  of  imitation  being  for  the  jury, 
an  interlocutory  injunction  against  in- 
fringement is  properly  denied.  Lies  v. 
Daniel  (1887)  82  Ga.  272,  8  S.  E.  432. 

When  delay  to  prosecute  infringers 
has  tended  to  mislead  the  defendant 
sought  to  be  enjoined  into  a  false  se- 
curity, and  a  sudden  injunction  would 
result  injuriously,  it  ought  not  to  be 
granted  summarily,  but  the  complainant 
should  be  left  to  his  relief  at  final  hear- 
ing. Estes  V.  Worthington  (C.  C.  1885) 
22  Fed.  822. 

A  motion  for  preliminary  injunction 
against  the  infringement  will  not  be 
granted,  where  the  use  of  the  trade- 
mark complained  of  was  only  for  a 
week  and  has  been  discontinued,  but 
leave  will  be  granted  to  renew  the  mo- 
tion if  the  defendant  continues  to  use 
the  name  in  advertising.  Waterproofing 
Co.  V.  Neal  Famham,  Inc.  (C.  C.  1911) 
188  Fed.  679. 

The  court  will  not  order  a  preliminary 
injunction,  where  defendant  has  dis- 
continued the  use  of  the  infringing  la- 
bel and  does  not  intend  to  use  it  again; 
but  plaintiff  may  renew  his  motion  for 
an  injunction  on  defendant  using  the 
label.  Coane  t.  Netter  (C.  C.  1911) 
188  Fed.  681. 

24.  —  Effect  of  laches  or  estoppel. 

—Laches  as  defense  in  general,  see 
notes  ante,  this  section. 

Delay  in  making  the  application  is  no 
bar  to  a  preliminary  Injunction,  al- 
though it  may  preclude  complainant's 
obtaining  past  profits.  Consolidated 
Fruit-Jar  Co.  v.  Thomas  (C.  C.  1879) 
Fed.  Cas.  No.  3,131. 

Where  it  appears  that  complainant 
had  knowledge  of  the  alleged  infringe- 
ment of  its  rights  for  many  years  be- 
fore suit  was  brought,  the  bill  is  fully 
met  by  the  answer,  and  no  showing  of 
defendant's  insolvency  is  made,  a  pre- 
liminary injunction  will  not  be  granted. 
E.  T.  Fairbanks  &  Co.  v.  Des  Moines 
Scale  &  Manufacturing  Co.  (C.  C.  1899) 
96  Fed.  972. 

A  preliminary  injunction  to  restrain 
unfair  competition  will  not  be  granted 
on  conflicting  evidence,  where  complain- 
ant had  known  of  the  purposes  and 
practices  of  defendant  for  a  year  and 
a  half  before  commencing  suit,  during 
all  of  which  time  they  were  active  com- 
petitors in  business.  C.  O.  Burns  Co. 
V.  W.  F.  Burns  Co.  (C.  C.  1902)  118 
Fed.  944. 

While  mere  delay  or  acquiescence  will 
not  defeat  the  right  to  an  injunction  to 
restrain  infringement  of  a  trade-mark, 
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it  may  afford  good  ground  for  denying  a 
preliminary  injunction  to  put  a  stop  to 
an  established  business  prior  to  a  final 
hearing.  EUivana  Oommercial  Go.  y. 
Nichols  (C.  O.  1907)  155  Fed.  302. 

Where  the  alleged  infringement  com- 
menced in  June,  1899,  and  complainant 
filed  a  bill  for  injunction  in  March,  1900, 
the  delay  was  fatal  to  a  preliminary  in- 
junction, where  it  appeared  defendant 
was  able  to  respond  to  any  decree  for 
an  accounting  that  might  be  rendered, 
unless  the  balance  of  inconvenience  re- 
sulting from  restraining  defendant, 
pending  trial,  was  much  less  than  that 
of  refusing  to  restrain  him  if  complain- 
ant were  ultimately  successfuL  Stirling 
Silk  Mfg.  Co.  V.  Sterling  SUk  Co.  (1900) 
46  A.  199,  59  N.  J.  Eq.  394. 

25.  —  Security.— The  court,  in  a 
suit  for  unlawful  use  of  a  trade-mark, 
will  grant  a  preliminary  injunction,  un- 
less defendant  will  enter  into  security 
to  respond  in  damages  if  it  should  be 
determined  that  the  trade-mark  is  val- 
id and  that  it  has  been  infringed.  Coane 
V.  Netter  (C.  C.  1911)  188  Fed.  681. 

On  the  granting  of  a  preliminary  in- 
junction against  infringement  of  a  trade- 
mark, the  effect  of  which,  if  wrongfully 
granted,  will  be  to  cause  a  loss  to  de- 
fendant not  capable  of  fair  approxima- 
tion, it  is  competent  for  the  court  to  fix 
a  sum  as  liquidated  damages,  and  re- 
quire complainant  to  give  security  for 
its  payment,  if  final  relief  should  be  de- 
nied. Coca-Cola  Co.  v.  Nashville  Syrup 
Co.  (D.  C.  1912)  200  Fed.  153. 

26.  —  Scope  of  inquiry  and  quos- 
tions  con8ldered^-^>n  an  application  for 
a  preliminary  injunction  to  restrain  the 
use  of  a  trade-mark,  the  court  cannot 
pass  upon  the  merits  of  the  defense. 
Blackwell  v.  Armistead  (C.  O.  1872) 
Fed.  Cas.  No.  1,474. 

There  is  no  arbitrary  period  during 
and  over  which  a  brand  must  be  sold 
and  advertised  to  entitle  the  complain- 
ant to  an  injunction  against  imitators, 
but  the  question  of  time  is  always  one 
to  be  considered  in  connection  with  all 
the  facts  of  a  given  case.  Taylor  Pro- 
vision Co.  V.  Edwards  (N.  J.  1911)  81 
A.  1120. 

27. Evidence^-The  writing  of  a 

single  letter  to  a  customer  of  another 
manufacturer,  stating  that  the  latter  is 
infringing  a  patent,  and  that  any  one 
purchasing  from  him  would  be  held  as 
an  infringer,  is  not  sufllcient  proof  of 
unfair  competition  to  warrant  a  pre- 
liminary injunction.  George  Frost  Co. 
V.  Kora  Co.  (1906)  140  Fed.  987,  71  C. 
C.  A.  19,  affirming  decree  (O.  C.  1904) 
136  Fed.  487. 

Where  complainants  owned  the  trade- 
name of  "West  End  Distillery  Co.,"  and 
also  the  brands  "Ky*s  Criterion"  and 
"Honeymoon,"  the  use  of  the  name 
"East  End  Distillery  Co.,"  in  connec- 
tion withl^uch  brands  as  "Ky's  Creden- 
tial" and  "Honeycomb"  was  prima  fa- 
cie evidence  of  an  intentional  simula- 
tion, which  entitled  complainant  to  a 
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preliminary  injunction  on  the  ground  of 
unfair  competition.  Kentucky  Distil- 
leries &  Warehouse  Co.  v.  Wathen  (G. 
C.  1901)  110  Fed.  641. 

Evidence  held  sufficient  to  show  that 
the  word  "Siphon"  had  become  identi- 
fied by  the  public  with  certain  refrig- 
erators to  such  extent  as  to  entitle  the 
owner  of  the  patent  to  a  preliminary 
injunction  to  restrain  another  from  us- 
ing the  words  "Siphon"  or  "Siphon  Sys- 
tem" or  "Syphon"  or  "Syphon  System" 
in  connection  with  its  refrigerators. 
Seeger  Refrigerator  Co.  y.  White  Enam- 
el Refrigerator  Co.  (C.  O.  1910)  178 
Fed.  567. 

Evidence  held  to  establish  unfair  com- 
petition by  defendant  which  entitled 
complainant  to  a  preliminary  injunction. 
Baldwin  v.  Grier  Bros.  Co.  (D.  C.  1914) 
210  Fed.  560. 

In  a  suit  to  enjoin  defendant  from 
using  the  words  "Travelers'  Insurance" 
as  a  part  of  its  name,  evidence  held  to 
show  that  "travelers'  insurance"  is  a 
distinct  class  of  insurance.  Travelers' 
Ins.  Mach.  Co.  v.  Travelers'  Ins.  Co. 
of  Hartford,  Conn.  (1911)  134  S.  W. 
877,  142  Ky.  523,  judgment  modified 
(1911)  136  S.  W.  154, 143  Kj.  216. 

A  temporary  injunction  restrained  M. 
from  showing,  displaying,  or  otherwise 
using  the  name  of  H.  in  or  upon  any  pa- 
pers, devices,  or  signs  used  in  the  busi- 
ness. Thereafter  defendant  issued  a 
circular  announcing  H.'8  death,  and 
stating  that  he,  as  survivor,  was  the 
sole  owner  of  the  business.  It  appeared 
that  in  at  least  one  instance  the  circu- 
lar was  inclosed  in  an  envelope  printed, 
"After  5  days  return  to  H.  M.  Co.,  M., 
Prop.,"  and  on  which  the  name  H.  was 
plainly  visible,  though  some  blue  ink 
was  spread  over  it.  Held  sufficient 
to  justify  a  finding  that  the  order  had 
been  violated.  Hildreth  v.  McCaul 
(1902)  74  N.  Y.  S.  1075,  70  App.  Div. 
615. 

In  an  action  to  enjoin  imitating  plain- 
tiffs' trade-marks,  styles  of  packing,  and 
of  labeling  boxes,  evidence  held  suffi- 
cient to  establish  a  prima  facie  case  of 
infringements,  entitling  plaintiffs  to  a 
temporary  injunction.  Boker  v.  Korke- 
mas  (1907)  106  N.  Y.  S.  904,  122  App. 
Ddv.  36. 

28.  Effect  of  prior  decisions^— An  in- 
terlocutory decree  in  another  circuit, 
enjoining  infringement  and  unfair  com- 
petition, is  not  conclusive  in  a  suit  by 
the  same  parties  against  an  agent  of 
that  principal.  Walter  Baker  &  Co.  v. 
Sanders  (1897)  80  Fed.  889,  26  C.  C.  A. 
220. 

The  word  "Pocahontas"  having  been 
used  as  a  trade-name  for  coal  for  fully 
20  years,  and  such  trade-name  having 
been  sustained  and  its  infringement  en- 
joined in  another  circuit,  a  preliminary 
injunction  was  properly  granted  in  the 
present  case.  Atwater  v.  Castner 
(1898)  88  Fed.  642,  32  C.  C.  A.  77,  re- 
hearing denied  (1898)  90  Fed.  828,  32 
C.  0.  A.  602. 
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When  an  order  granting  a  preliminary 
injiinction  was  clearly  proper  when 
made,  it  will  not  be  reversed  merely 
beeaose  the  circuit  court  of  appeals  for 
another  drcoit  luur  since  held  that  the 
trade-mark  cannot  be  sastained.    Id. 

A  decree  sustaining  a  demurrer  to  a 
hill  for  infringement,  and  dismissing 
the  same  for  want  of  general  equity,  is 
not  a  bar  to  a  second  suit  for  unfair 
competition,  on  the  ground  that  defend- 
ant was  using  the  identical  numbers 
used  by  complainant  to  designate  its 
corresponding  labels,  and  also  that  it 
made  its  labels  with  a  red  border,  in 
imitation  of  complainant's.  Dennison 
Mfg.  Go.  y.  Scharf  Tag,  Label  &  Box 
Co.  (1903)  121  Fed.  313,  57  C.  C.  A.  9. 

The  record  and  eyidence  in  a  prior 
case  for  infringement,  to  which  defend- 
ant was  not  a  party,  while  inadmissible 
as  proof  of  the  issues  on  trial,  was  com- 
petent for  the  information  of  the  chan- 
ceUor  as  to  the  scope  of  the  decision 
in  the  prior  case  as  a  precedent.  Kahn 
Y.  W.  A.  Gaines  &  Co.  (1908)  161  Fed. 
495.  88  G.  G.  A.  437,  reversing  decree 
W.  A.  Gaines  &  Co.  y.  Kahn  (C.  C. 
1907)  155  Fed.  639,  and  writ  of  cer- 
tiorari denied  W.  A.  Guins  &  Co.  y. 
Kahn  (1908)  29  Sup.  Ct  682,  212  U.  S. 
572,  53  L.  Ed.  656. 

Where  by  an  interlocutory  decree  on 
the  merits  it  was  adjudged  that  a  de- 
fendant was  chargeable  with  unfair 
competition  in  simiidating  the  dress  of 
complainant's  goods,  and  a  reference 
was  directed  to  take  an  accounting,  all 
questions  as  to  defendant's  liability  are 
concluded,  and  cannot  be  reopened  be- 
fore the  master.  De  Long  Hook  &  £3ye 
Co.  y.  Francis  Hook  &  Eye  &  Fasten- 
er Co.  (1909)  168  Fed.  898,  94  O.  C.  A. 
310,  affirming  decree  (C.  C.  1906)  159 
Fed.  292. 

A  decree  prescribing  the  language  of 
the  statement  to  accompany  the  use  of 
the  word  "Webster"  in  connection  with 
ffictionaries  is  not  conclusiye  as  to  tHe 
precise  form  of  statement  required,  in 
another  suit  in  a  different  district 
against  one  in  priyity  with  the  first  de- 
fendant for  a  different  trespass.  G.  & 
C.  Merriam  Co.  v.  Saalfield  (1911)  190 
Fed.  927,  111  C.  G.  A.  517,  opinion  ex- 
tended on  rehearing  (1912)  198  Fed. 
369.  117  G.  G.  A.  245. 

Defendants,  bottling  whisky  under 
contract  with  the  claimant  of  a  brand 
and  indemnified  by  him,  held  entitled  to 
set  up  a  judgment  in  a  prior  suit  be- 
tween complainant  and  claimant  oyer 
the  right  to  use  the  brand  as  against  ah 
objection  of  want  of  priyity.  W.  A. 
Gaines  A  Go.  y.  Rock  Spring  Distilling 
Co.  (G.  G.  A.  1915)  226  Fed.  531. 

The  decision  of  the  examiner  cannot 
be  questione<l  collaterally,  and  the  suc- 
cessful party  is  entitled  to  a  provisional 
injunction  against  tiie  licensees  of  the 
unsuccessful  party  when  no  doubt  ex- 
ists as  to  the  infringement  Hanford 
y.  Westcott  (0.  G.  1879)  Fed.  Gas.  No. 
6,022. 

A  judgment  for  defendant  in  a  suit 
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to  restrain  infringement  of  plaintiff's 
trade-mark  will  not  bar  a  similar  suit 
against  defendant's  yeador,  unless  it  ap- 
pear that  the  latter  openly  defended 
his  interest  in  the  former  suit.  Lacroix 
V.  Lyons  (G.  G.  1888)  83  Fed.  437. 

A  decision  of  the  high  court  of  chan- 
cery in  England,  granting  defendant  the 
right  to  register  as  a  trade-mark  the 
words  alleged  to  be  an  infringement  is 
no  bar  to  a  suit  here  for  an  infringe- 
ment by  using  audi  words.  City  of 
Carlsbad  y.  Kutnow  (G.  G.  1895)  68 
Fed.  794. 

That  a  claim  was  improyidently  or 
mistakenly  made  in  a  former  suit  for 
infringement  against  different  defend- 
ants, and  which  could  not  be  sustained, 
will  preclude  the  complainant  from  al- 
leging the  true  state  of  facts  in  a  sub- 
sequent suit.  Centaur  (3o.  y.  Robinson 
(C.  C.  1899)  91  Fed.  889. 

Where  a  decree  has  been  entered  in 
one  circuit  enjoining  unfair  competition, 
a  preliminary  injunction  to  the  same 
effect  wiU  be  granted  in  another  circuit 
in  a  suit  by  the  same  complainant 
against  a  different  defendant,  who  is 
handling  the  same  goods,  but  who  is  not 
shown  to  be  bound  by  the  former  de- 
cree. Baker  y.  Sanders  (G.  C.  1899) 
97  Fed.  948. 

Although  a  prior  adjudication  deter- 
mined that  another  manufacturer  has 
the  right  to  use  a  name  similar  to  that 
used  by  complainant,  a  dealer  in  the 
goods  of  such  manufacturer  may  be  en- 
joined from  making  further  oral  rep- 
resentations tending  to  confuse  the 
goods  of  the  two  makers  in  the  minds 
of  purchasers.  Weber  Medical  Tea  Co. 
y.  Kirschstein  (G.  G.  1900)  101  Fed. 
580. 

Where  the  rights  of  parties  to  the  use 
of  certain  trade-names  and  labels  haye 
been  adjudicated,  and  the  defendants 
thereafter '  submitted  a  proposed  new 
form  of  label,  which  was  approyed  as 
unobjectionable,  another  court  will  not 
grant  a  preliminary  injunction  against 
the  use  of  such  label  by  defendants  on 
the  application  of  the  complainant. 
Weber  Medical  Tea  Go.  y.  Weber  (C.  C. 
1900)  102  Fed.  156. 

A  defendant  will  not  be  required  to 
account  for  the  gains  and  profits  from 
unfair  competition  where,  under  a  pri- 
or decision  between  the  parties,  it  was 
justified  in  belieying  that  with  certain 
changes,  which  it  made,  it  would  not  be 
chargeable  with  an  unlawful  inyasion 
of  complainant's  rights.  Dr.  A.  Reed 
Cushion  Shoe  Co.  y.  Frew  (G.  G.  1908) 
158  Fed.  552,  decree  reyersed  (1908) 
162  Fed.  887,  89  C.  C.  A.  577. 

A  preliminary  injunction  to  restrain 
alli^ged  unfair  competition  denied,  wiiere 
defendant's  label  conformed  to  an  or- 
der of  court  mad$  in  a  suit  by  com- 
plainant against  the  manufacturer.  So- 
ci6t6  Anonyme,  etc.,  Benedictine  y.  Hy- 
grade  Wine  Co.  (C.  C.  1909)  173  Fed. 
796. 

Where  complainants  were  previously 
found  not  to  be  the  rightful  owners  of 
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a  trade-mark,  and  it  was  determined 
that  H.  &  Go.  were  entitled  thereto, 
the  concluBiveness  of  such  adjudication 
as  between  the  parties  and  their  privies 
*  was  not  affected  by  complainants'  sub- 
sequent registration  of  the  trade-mark 
in  ex  parte  proceedings,  notwithstand- 
ing this  section  declares  that  registra- 
tion of  a  trade-mark  is  itself  prima  fa- 
cie eyidence  of  ownership.  W.  A. 
Gaines  &  Co.  t.  Rock  Spring  Distilling 
Co.  (C.  C.  1010)  179  Fed.  544. 

Prior  adjudication  in  favor  of  com- 
plainant in  a  suit  for  infringement 
against  others  and  prior  successful  pros- 
ecution of  an  interference  in  the  Pat- 
ent Office  with  reference  to  the  same 
mark,  while  not  controlling  in  a  subse- 
quent suit  by  complainant  against  de- 
fendants for  infringement,  were  forceful 
factors  on  the  issue  of  prior  adoption 
and  use  of  such  trade-mark  by  com- 
plainant. Eagle  White  Lead  Go.  v. 
Pflugh  (C.  C.  1910)  180  Fed.  579,  decree 
reversed  Pflugh  v.  Eagle  White  Lead 
Co.  (1911)  185  Fed.  769,  107  C.  G.  A. 
659,  writ  of  certiorari  denied  Eagle 
White  Lead  Go.  v.  Pflugh  (1911)  31 
Sup.  Gt.  719,  220  U.  S.  615,  55  L.  Ed. 
610. 

A  judgment  in  a  prior  suit  that  H.  & 
Co.  had  previously  used  a  trade-mark 
elaimed  by  complainants,  and  that  com- 
plainants were  thereafter  not  , entitled 
to  exclusive  use  of  same,  was  conclusive 
as  between  parties  and  their  privies 
and  was  not  affected  by  complainants* 
subsequent  ex  parte  registration  of  the 
mark,  under  §  9491.  W.  A.  Gaines  & 
Co.  V.  Rock  Spring  Distilling  Co.  (D.  0. 
1913)  202  Fed,  989. 

The  decision  of  the  Commissioner  of 
Patents,  affirmed  by  the  Court  of  Ap- 
peals, D.  C,  canceling  the  registration 
of  defendants'  trade-mark  "Tabasco," 
concludes  them  from  asser^ng  a  legal 
right  to  its  exclusive  use  as  descriptive 
of  pepper  sauces  made  by  them.  New 
Iberia  Extract  of  Tabasco  Pepper  Go. 
T.  B.  McDhenny's  Son  (1912)  61  So. 
131,  132  La.  149. 

The  interlocutory  decree,  which  ad- 
judicates that  plaintiff  is  entitled  to  an 
injunction,  and  which  sends  the  case  to 
a  master  to  determine  the  damages  and 
profits,  determines  plaintiff's  right  to 
relief,  and  it  is  not  open  to  investiga- 
tion before  the  master.  Nelson  v.  J. 
H.  WincheU  &  Co.  (1909)  89  N.  E.  180, 
203  Mass.  75. 

A  judgment  restraining  a  corporation 
from  using  the  name  of  its  president 
because  of  infringement  does  not  affect 
the  right  of  the  president  to  retire  from 
the  corporation  and  engage  in  the  same 
business  on  his  own  account  in  his  own 
name,  so  long  as  he  does  not  infringe 
plaintiff's  trade-mark,  though  the  use  of 
his  name  in  such  business  may  result 
in  confusion  in  the  public  mind.  De 
Long  V.  De  Long  Hook  &  Eye  Go. 
(1896)  7  App.  Div.  33,  39  N,  Y.  Supp. 
903. 

A  judgment  in  an  action  for  an  in- 
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junction,  holding  defendant  entitled  to 
use  a  trade-name,  is  conclusive  on  such 
question  in  a  subsequent  action  by  him 
to  enjoin  the  plaintiff  in  the  former  suit 
from  using  such  name.  Schmid  v.  De 
Grauw  (1899)  59  N.  Y.  S.  569.  27  Misc. 
Rep.  693. 

29.  Damages  and  profits— infringe- 
ment^— In  determining  the  amount  of 
profits  it  is  proper  to  refuse  to  allow 
the  infringer  any  portion  of  the  gen- 
eral expenses  of  the  business  not  shown 
to  have  been  increased  by  his  dealings 
in  the  shoes  on  which  the  trade-mark 
was  used.  Regis  v.  Jaynes  (1906)  77 
N.  E.  774,  191*  Mass.  245;  NeLion  t. 
J.  H.  WincheU  &  Co.  (1909)  89  N.  £3. 
180,  203  Mass.  75,  28  L.  R.  A.  (N.  S.) 
1150. 

A  trade-mark  was  held  to  be  infring- 
ed, so  as  to  entitle  a  complainant  to 
an  injimction,  but  on  account  of  laches 
it  was  held  that  he  was  not  entitled  to 
a  decree  for  an  accounting  and  for 
gains  and  profits.  McLean  v.  Fleming 
(1877)  96  U.  S.  245,  248,  24  L.  Ed. 
828. 

In  a  suit  for  infringement,  where  one 
defendant  acted  in  good  faith,  and  the 
sales  of  the  others  were  small,  they 
should  not  be  required  to  account  for 
profits.  Saxlehner  v.  Siegel- Cooper 
Co.  (1900)  21  Sup.  Ct  16,  179  U.  S. 
42,  45  L.  Ed.  77. 

Owner  of  trade-mark  can  recover 
profits  acquired  by  infringer  from  in- 
fringing sales,  and  impossibility  of  ap- 
portionment between  profits  from  in- 
fringement and  those  due  to  intrinsic 
merit  excuses  owner  of  trade-mark 
from  showing  what  part  of  infringer's 
profits  were  attributable  to  the  use  of 
the  infringing  mark.  Hamilton-Brown 
Shoe  Co.  V.  Wolf  Bros.  &  Co.  (1916) 
36  Sup.  Gt.  269,  240  U.  S;  251,  60  L. 
Ed.  629. 

Delay  of  30  years  in  bringing  suit  for 
infringement  deprives  plaintiff  of  an 
accounting  for  gains  and  profits  made 
during  such  time.  La  Republique 
Francaise  v.  Schultz  (1900)  102  Fed. 
153,  42  G.  G.  A.  233. 

In  an  action  for  the  illegal  use  of  a 
trade-name,  where  the  evidence  did  not 
show  that  any  one  had  been  deceived, 
or  that  a  single  customer  had  been 
lost  by  defendant's  conduct,  complain- 
ant was  entitled  to  only  nominal  dam- 
ages. Baker  v.  Baker  (1902)  116  Fed. 
207.  53  C.  C.  A.  157. 

Where  complainant,  because  of  laches, 
is  not  entitled  to  an  accounting  for  past 
profits,  and  the  evidence  does  not  dis- 
close that  the  trade -mark  was  infring- 
ed to  any  extent  after  the  filing  of  the 
bill  of  complaint,  a  decree  granting  an 
injunction  to  restrain  future  infringe- 
ment and  denying  an  accounting  gives 
to  complainant  substantially  all  the  re- 
lief he  is  entitled  to.  N.  K  Fairbank 
Co.  V.  Luckel,  King  &  Cake  Soap  Go. 
(1902)  116  Fed.  332,  54  C.  C.  A.  204. 

An  accounting  will  not  be  ordered  In 
a  suit  for  infringement,  where  it  ap- 
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pears  that  there  is  no  rational  rule  by 
which  the  profits  realized  from  the  use 
of  the  name  could  be  estimated.  Lud- 
ington  Novelty  Go.  y.  Leonard  (1903) 
127  Fed.  155,  62  O.  C.  A.  269,  affirm- 
ing decree  (O.  C.  1902)  119  Fed.  937, 
and  writ  of  certiorari  denied  (1906)  25 
Sup.  Ct  797,  197  U.  S.  620,  49  L.  Ed. 
909. 

Where  defendant  was  engaged  in  sell- 
ing other  goods,  as  well  as  Hunyadi 
water,  on  which  it  infringed  com{>lain- 
ant's  trade-marks  and  labels,  and  it  ap- 
peared that  the  defendant's  salesmen 
sold  more  goods  of  other  character 
than  they  did  of  Hunyadi  water,  the 
traveling  expenses  and  salaries  of  such 
salesmen  should  be  charged  to  general 
expenses,  and  not  against  the  defend- 
ant's Hunyadi  department  exclusively. 
Decree  Saxlehner  v.  Eisner  &  Mendel- 
son  Co.  (1905)  138  Fed.  22,  70  G.  G. 
A.  452,  affirming  decree  (G.  G.  1904) 
127  Fed.  1023. 

Accounting  of  profits  resulting  from 
infringement  will  be  denied,  where  the 
damages  or  profits  are  trivial  or  dis- 
proportionate to  the  expense  of  taking 
an  account.  Julius  Kessler  &  Go.  v. 
Goldstrom  (1910)  177  Fed.  392,  101 
C.  G.  A.  476;  Same  v.  Klein  (1910) 
177  Fed.  394,  101  G.  G.  A.  478. 

Where  the  owner  of  a  trade -mark  on 
baking  soda  and  baking  powder,  who 
had  used  it  on  the  former  but  never  on 
the  latter,  learned  that  defendant  cor- 
poration had  used  it  on  baking  powder 
but  not  on  baking  soda  about  nine  years 
before  it  sued  for  an  accoimting,  an 
accounting  must  be  limited  to  the  time 
subsequent  to  commencement  of  the 
suit.  Layton  Pure  Food  Go.  v.  Ghurch 
&  Dwight  Go.  (1910)  182  Fed.  35,  104 
C.  G.  A.  475,  32  L.  R.  A.  (N.  S.)  274. 

In  a  suit  for  an  accounting  of  profits 
secured  by  an  infringement  of  a  trade- 
mark, the  general  rule  of  laches  ap- 
plies, unless  unusual  circumstances 
make  it  inequitable  to  allow  the  prose- 
cution of  the  suit  after  a  briefer,  or  to 
forbid  its  maintenance  after  a  longer, 
period  than  that  fixed  by  the  statute. 
Id. 

Where  the  manufacturer  and  sellers 
of  an  article  were  joined  as  defend- 
ants in  a  suit  for  infringement,  and  de- 
fendants all  answered  and  went  to  trial, 
on  a  finding  of  infringement,  the  court 
properly  awarded  to  complainant  all 
the  profits  which  defendants  jointly  and 
severally  made  from  their  infringement 
Capewell  Horse  Nail  Go.  t.  Green 
(1911)  188  Fed.  20,  110  G.  G.  A.  170, 
affirming  decree  (G.  G.  1910)  182  Fed. 
404. 

Gomplainant  can  only  recover  profits 
on  the  ground  of  loss  of  sales;  but 
where  it  was  impossible  to  determine 
whether  simulation  or  some  other  cause 
induced  a  sale,  defendant  may  be  re- 
quired to  account  for  the  profit  made. 
6.  &  G.  Merriam  Go.  v.  Saalfield  (1912) 
196  Fed.  369,  117  G.  G.  A.  245,  ex- 
tending opinion  on  rehearing  (1911) 
190  Fed.  927.  Ill  G.  G.  A.  517. 


In  a  suit  for  infringement  the  owner 
is  entitled,  not  only  to  an  injunction, 
but  to  the  recovery  of  profits,  as  in- 
cident to  and  a  part  of  his  property 
right;  while  in  suits  for  unfair  com- 
petition complainant  is  entitled  to  only 
such  damages  as  will  compensate  him 
for  the  injury  actually  suffered.  P.  E. 
Sharpless  Go.  v.  Lawrence  (1914)  213 
Fed.  423,  130  G.  G.  A.  59. 

Nominal  damages  only  will  be  given 
for  infringing  a  label,  where  no  specific 
injury  has  been  proved.  Goffeen  v. 
Brunton  (G.  G.  1849)  Fed.  Gas.  No. 
2,946. 

Equity  will  protect  the  owner  of  a 
trade -mark  by  an  injunction  against  an 
infringer  and  a  decree  for  damages, 
which  is  ordinarily  the  loss  of  profits 
from  the  infringement  Hostetter  v. 
Vowinkle  (G.  G.  1871)  Fed.  Gas.  No. 
6,714. 

Where  complainants'  sales  fell  off  in 
an  amount  at  least  equal  to  sales  made 
by^  defendant  of  the  imitated  article, 
damages  were  awarded  to  the  extent  of 
the  profits  they  would  have  made  on 
the  number  sold  by  the  defendant     Id. 

Where  K.  was  adjudged  an  infringer, 
and  an  injunction  issued  against  him, 
complainant  was  entitled  to  an  account- 
ing to  enable  him  to  ascertain  what 
profits  were  made  by  K.  by  his  work 
and  labor,  and  what  damages  resulted 
therefrom.  Sawyer  v.  Kellogg  (G.  G. 
1881)  9  Fed.  601. 

Where  one  has  profited  by  the  sale 
of  goods  in  violation  of  the  rights  of 
another  in  a  trade-mark,  the  owner  of 
the  trade-mark  is  entitled  to  them, 
whether  the  same  profits  would  have 
been  made  by  him  or  not,  and  not  to 
any  more  if  they  would,  for  the  same 
profit  could  not  be  made  by  both.  At- 
lantic Milling  Go.  v.  Rowland  (G.  G. 
1886)  27  Fed.  24,  appeal  dismissed 
Rowland  v.  Atlantic  Milling  Go.  (1889) 
10  Sup.  Gt  1073,  136  U.  S.  648,  34  L. 
Ed.  549. 

The  owner  may  recover  the  profits 
arising  from  the  sale  of  the  spurious 
goods,  with  the  trade-mark  impressed 
on  them.  He  is  not  limited  to  the  dif- 
ference between  the  price  for  which 
the  spurious  goods  ^ould  sell  without, ' 
and  the  price  of  the  same  goods  with, 
the  trade-mark.  Benkert  v,  Feder  (G. 
G.  1888)  34  Fed.  534,  judgment  affirm- 
ed Feder  v.  Benkert  (1895)  70  Fed. 
613,  18  G.  G.  A.  549. 

One  who  in  good  faith  uses  a  label  in 
ignorance  of  the  fact  that  it  is  anoth- 
er's trade-mark  will  be  restrained  from 
further  using  the  same;  but  if  the  own- 
er of  the  trade-mark  has  had  knowledge 
of  such  use  of  it,  and  through  indif- 
ference or  negligence  has  taken  no 
steps  to  protect  his  rights,  he  is  not 
entitled  to  an  account  of  sales  or  dam- 
ages. Low  V.  Fels  (G.  G.  1888)  35 
Fed.  361. 

Gomplainant,  having  proved  infringe- 
ment, is  entitled  to  an  interlocutory  de- 
cree enjoining  further  infringements, 
and    to    an    accounting    for    damages. 
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Sanborn  Map  A  Publishing  Co.  y.  Da- 
kin  Pub.  Co.  (C.  C.  1889)  39  Fed. '266. 

One  who  purposely  imitates  the  label 
of  another,  with  intent  to  sell  his  goods 
on  the  other's  reputation,  will  be  en- 
joined, and  required  to  respond  in  dam- 
ages. Saxlehner  v.  Nielson  (C.  C. 
1898)  88  Fed.  71,  decree  modified 
(1899)  91  Fed.  1004,  34  C.  C.  A.  690, 
which  is  reversed  (1900)  21  'Sup.  Ct 
16,  179  U.  S.  43,  45  L.  Ed.  77. 

Exemplary  damages  cannot  be  award- 
ed by  a  master  on  an  accounting  di- 
rected in  a  suit  in  equity  for  infringe- 
ment of  a  trade-mark.  Hennessy  v. 
Wilmerding-Loewe  Co.  (C.  C.  1900) 
103  Fed.  90. 

The  amount  recoverable  by  the  own- 
er of  a  trade-mark  from  a  willfuT  in- 
fringer is  not  limited  to  the  profits 
made  by  the  defendant,  but  includes 
also  the  damages  resulting  to  the  com- 
plainant from  the  injury  to  his  business 
or  the  reputation  of  hie  goods.     Id. 

Where,  in  a  suit  for  unlawful  com- 
petition in  the  sale  of  certain  dolls,  de- 
fendant's claim  that  it  was  not  the 
manufacturer  of  the  dolls,  but  purchas- 
ed and  sold  them  without  the  knowledge 
that  complainant  claimed  an  exclusive 
right  to  place  the  dolls,  packed  in  a 
particular  carton,  on  the  market,  and 
that  the  suit  was  begun  without  pre- 
vious notice,  after  which  it  immedi- 
ately began  to  sell  its  dolls  in  plain 
boxes,  defendant  was  not  liable  on  such 
facts  for  damages  or  profits.  Billiken 
Co.    V.   Baker   &  Bennet   Co.    (C.    C. 

1909)  174  Fed.  829. 

Where,  on  a  bill  for  unlawful  use  of 
a  trade-mark,  there  was  no  suggestion 
of  any  damages  which  would  justify  the 
expense  of  an  accounting,  a  master 
will  not  be  ordered.  Ludington  Co.  v. 
Leonard  (1911)  127  Fed.  155,  157,  62 
C.  C.  A.  269,  and  other  like  cases,  ap- 
plied. Keystone  Type  Foundry  v.  Port- 
land Pub.  Co.  (C.  C.  1910)  180  Fed. 
301,  decree  affirmed  (1911)  186  Fed. 
690,  108  C.  C.  A.  508. 

A  delay  of  13  years  in  declaring  an 
interference  constitutes  such  laches  aa 
to  be  tantamount  to  a  license  to  defend- 
ants to  continue  the  infringement,  which 
precluded  complainant  from  recovering 
damages  accrued  before  suit  brought, 
entitling  complainant  only  to  an  injunc- 
tion against  further  infringement.  Ea- 
gle White  Lead  Co.  v.  Pflugh   (C.   O. 

1910)  180  Fed.  579,  decree  reversed 
Pflugh  V.  Eagle  White  Lead  Co.  (1911) 
185  Fed.  769,  107  C.  C.  A.  659,  writ 
of  certiorari  denied  Eagle  White  Lead 
Co.  V.  Pflugh  (1911)  31  Sup.  Ct  719, 
220  U.  S.  615,  55  L.  Ed.  610. 

The  owner  of  a  registered  trade- 
mark is  not  required  to  await  the  effect 
of  infringement  and  prove  actual  inju- 
ry either  to  himself  or  the  purchasing 
public,  but  may  sue  to  prevent,  as  well 
as  to  stop,  confusion.    Id. 

Where  defendants  disclaimed  any 
guilty  knowledge,  and  offered  to  desist 
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from  the  use  and  sale  of  the  spurious 
article,  and  had  only  sold  therefrom 
packing  amounting  to  $44.07,  complain- 
ant was  entitled  to  an  injunction  re- 
straining further  sales,  and  to  an  order 
for  the  destruction  of  the  spurious 
packing  but  was  not  entitled  to  dam- 
ages. Peerless  Rubber  Mfg.  Co.  v. 
Nichol  (C.  C.  1911)   187  Fed.  238. 

Where  a  trade-mark  is  bodily  appro- 
priated, the  courts  will  grant  injunc- 
tive relief,  though  in  some  instances 
denying  an  accounting.  Valvoline  Oil 
Co.  V.  Havoline  Oil  Co.  (D.  0.  1913) 
211  Fed.  189,  194. 

Where  no  one  desiring  complainant's 
tires  was  misled  into  purchasing  de- 
fendant's no  accounting  will  be  ordered. 
Pennsylvania  Rubber  CJo.  v.  Dread- 
naught  Tire  &  Rubber  Co.  (D.  C.  1915) 
225  Fed.  138. 

In  an  action  to  recover  damages  for 
violation  of  trade-mark,  profits  actually 
realized  from  sales  of  the  spurious  ar- 
ticle under  the  simulated  trade-mark 
are  recoverable  as  damages,  and  the 
recovery  of  plaintiflF  is  not  limited  to 
the  amount  of  such  profits.  Graham  v. 
Plate  (1871)  40  CaL  593,  6  Am.  Rep. 
639. 

One  whose  trade-mark  has  been  vio- 
lated is  entitled  to  recover  all  profits 
realized  by  the  wrongdoer  from  sales 
of  the  spurious  articles,  and  also  all 
damages  resulting  from  such  violation. 
El  Modelo  Cigar  Mfg.  Co.  v.  Gato 
(1889)  25  Fla.  886,  7  South.  23,  6  L. 
B.  A.  823,  23  Am.  St  Rep.  537. 

Where  a  decree  pro  confesso  was  en- 
tered as  to  the  infringement,  damages 
wero  properly  allowed  for  proven  prof- 
its as  an  incident  of  the  injunction. 
Arguelles  v.  Sabio  (Fla.  1913)  63  So. 
428. 

To  authorize  recovery  for  profits  de- 
rived from  use  of  a  counterfeit  label, 
it  must  be  shown  that  defendant  acted 
in  bad  faith,  and  there  must  be  proof 
of  damages  or  profits.  Beebe  v.  Toler- 
ton  &  Stetson  Co.,  91  N.  W.  905,  117 
Iowa,  593. 

Where  it  was  shown  that,  although 
defendant  had  not  actually  appropriated 
plaintiffs'  trade-mark,  he  had  simu- 
lated it,  he  might  be  compelled  to  pro- 
duce his  books  to  show  the  number  of 
articles  thus  simulated  and  sold  by  him, 
and  the  measure  of  plaintiffs'  damages 
was  the  entire  net  profits  made  by  de- 
fendant upon  such  sales  and  not  on 
such  as  could  be  shown  to  have  been 
actually  represented  and  sold  as  the 
articles  of  plaintiffs.  Avery  v.  Meikle 
(1887)  85  Ky.  435,  3  S.  W.  609,  7  Am. 
St.  Rep.  604. 

Where  one's  trade-mark  has  been  ap- 
propriated by  another,  or  his  goods 
have  been  so  closely  imitated  as  to  de- 
stroy the  efficacy  of  his  trade-mark,  he 
may  elect  whether  he  will  claim  dam- 
ages against  the  wrongdoer  or  require 
him  to  account  for  profits;  and  if  fe 
elects  to  take  the  profits,  he  will  not 
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be  required  to  show  aflBrmatiyely  that 
he  haa  been  damaged,  but  it  will  be 
assumed  that  those  purchasing  the 
simulated  goods  would  have  been  the 
customers  of  the  plaintiff  but  for  the 
simulation.  And  even  though  the  plain- 
tiff may,  in  such  an  action,  have  claimed 
"damages,"  this  will  not  preclude  him 
from  electing  to  take  the  profits,  which 
is  in  fact  the  true  criterion  of  damages 
in  equity,  no  other  special  injury  being 
alleged  or  claimed.     Id. 

The  fact  that  plaintiffs  claimed  dam- 
ages does  not  preclude  them  from  elect- 
ing to  have  account  of  profits.    Id. 

Where  a  trade-mark  has  been  in- 
frmged.  the  wrongdoer  must  account 
for  profits  made,  and  also  for  all  dam- 
ages sustained  by  the  plaintiff  on  ac- 
count of  the  wrongful  acts,  and  since  it 
cannot  be  ascertained  how  much  of 
the  profit  is  due  to  the  trade-mark,  and 
how  much  to  the  extrinsic  value  of  the 
commodity,  the  whole  will  be  awarded 
to  plaintiff.  W.  R.  Lynn  Shoe  Co. 
▼.  Auburn-Lynn  Shoe  Co.  (1905)  62 
A.  499.  100  Me.  461,  4  L.  R.  A.  (N. 
&)  960. 

Persons  using  trade-marks  without 
the  sanction  or  authority  of  the  owner 
will  be  required  to  account  for  the 
profits  derived  from  the  unauthorized 
use  of  such  marks.  Stonebraker  v. 
Stonebraker  (1870)  83  Md.  252. 

On  the  taking  of  an  account 'of  profits 
from  infringement  of  trade-mark,  de- 
fendants were  liable  for  all  profits,  ir- 
respective of  whether  there  had  been 
any  actual  deception  of  the  public. 
Regis  V.  Jaynes  (1906)  77  N.  B.  774, 
191  Mass.  245. 

Defendants,  who  persisted  in  the  in- 
fringement during  the  litigation,  could 
not  invoke  the  rule  that  an  account  of 
profits  will  not  be  taken  where  the 
wrongful  use  is  accidental  or  without 
wrongful  intent     Id. 

Where  the  evidence  shows  that  the 
infringer  intended  to  defraud  plain- 
tiff, the  latter  is  entitled  to  an  account- 
ing of  the  entire  profits  realized  from 
the  sale  of  the  infringing' articles,  and 
the  account  is  to  be  stated  as  of  the 
time  when  the  bill  was  filed.  Reading 
Stove  Works,  Orr,  Painter  &  Co.,  v.  S. 
M.  Howes  Co.  (1909)  87  N.  B.  751, 
201  Mass.  437. 

The  fact  that  there  is  no  evidence 
that  the  owner  of  a  trade-mark  sus- 
tained damages  because  of  another's 
wrongful  use  thereof  does  not  necessa- 
rily make  it  inequitable  to  hold  the 
wrongdoer  liable  for  the  profits  realized 
through  his  use  of  the  trade-name. 
Nelson  v.  J.  H.  WincheU  &  Co.  (1909) 
88  N.  B.  180,  203  Mass.  75. 

Where  one  receiving  a  temporary  li- 
cense to  use  a  trade-mark  used  it  after 
the  expiration  of  the  license,  and  after 
notice  not'  to  do  so,  and  warning  that 
he  would.be  held  responsible  for  fur- 
ther use,  he  was  guilty  of  wrongfully 
using  the  trade-mark,  and  liable  for  the 


profits  realized  thereby,  though  he  act- 
ed on  advice  of*  counsel  not  informed 
of  the  temporary  license.     Id. 

Plaintiff  adopted  an  assumed  name  as 
a  trade-mark,  and  thereafter  transfer- 
red the  business  to  defendant,  under  an 
agreement  that  he  should  carry  it  on 
so  long  as  plaintiff  remained  in  his 
employ.  Plaintiff  left  defendant's  em- 
ploy and  forbade  him  to  further  use 
the  trade-mark;  but  defendant  con- 
tinued its  use.  Held,  plaintiff  could 
compel  defendant  to  account  for  profits. 
Id. 

In  determining  profits  realized 
through  wrongful  use  of  a  trade-mark, 
the  failure  of  the  infringers,  after  they 
had  received  notice  from  the  owner  of 
the  trade-mark,  to  keep  accounts  which 
would  show  accurately  the  amount  of 
their  expenses  and  of  their  profits  on 
the  shoes,  may  be  considered  as  a  cir- 
cumstance bearing  against  them.    Id. 

In  determining  profits  realized 
through  wrongful  use  of  a  trade-mark, 
it  is  proper  to  treat  as  evidence  of  the 
cost  of  the  shoes  a  cost  sheet  prepared 
and  acted  on  by  the  infringers  in  the 
conduct  of  the  business,  in  the  ab- 
sence of  explicit  evidence  to  the  con- 
trary.   Id. 

The  actual  profits  made  by  one 
wrongfully  using  the  trade-mark  of 
another  after  his  right  under  a  license 
so  to  do  had  expired  cannot  be  deci- 
sively measured  by  the  amount  of  the 
agreed  license  fee.     Id. 

Where  plaintiff  adopted  a  trade-mark 
on  shoes  manufactured  for  him  accord- 
ing to  his  directions  by  defendant,  who 
infringed  the  trade-mark,  defendant 
was  not  liable  for  the  total  profits  on 
the  shoes  sold  by  him,  bnt  was  liable 
for  the  amount  of  the  trade-mark  prof- 
its, and  could  retain  for  himself  the 
manufacturing  profits.    Id. 

In  determining  the  profits,  it  is  prop- 
er, in  considering  losses  from  bad  debts, 
to  treat  such  sales  as  if  they  had  not 
been  made.     Id. 

Plaintiff  could  recover  the  damages 
sustained  from  wrongful  use  of  his 
trade-name,  and  also,  so  far  as  neces- 
sary to  full  compensation,  the  .profits 
realized  therefrom  by  defendant,  but 
could  not  recover  profits  which  plaintiff 
lost  the  opportunity  of  making  by  rea- 
son of  defendant's  sales.  Foster  Mfg. 
Co.  V,  Cutter-Tower  Co.  (1913)  101  N. 
E.  1083,  215  Mass.  136. 

A  decree  for  an  accounting  in  a  suit 
for  infringement  can  only  be  made 
where  an  injunction  is,  or  could  have 
been,  granted  in  the  course  of  the  suit 
Clark  Thread  Co.  v.  WilUam  Clark  Co. 
(1897)  37  A.  599,  65  N.  J.  Eq.  658,  re- 
versed (1898)  40  A.  686,  56  N.  J.  Eq. 
789. 

One  who  has  infringed  a  trade-mark 
belonging  to  several  independent  man- 
ufacturers cannot  be  required  to  ac- 
count to  one  of  those  manufacturers 
for  all  the  profits  realized  through  the 
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infringement.  Clark  Thread  Co.  v. 
WiUiam  Clark  Co.  (1898)  40  A.  686, 
56  N.  J.  Eq.  789,  reversing  decree 
(1897)  37  A.  599,  55  N.  J.  Eq.  658. 

In  a  suit  to  restrain  the  fraudulent 
use  of  trade-marks,  where  plaintiff  is 
entitled  to  relief,  equity  will  decree  an 
accounting  of  damages.  Coats  v.  Hoi- 
brook  (N.  Y.  1845)  2  Sandf.  Ch.  586; 
Taylor  v.  Carpenter  (N.  Y.  1845)  2 
Sandf.  Ch.  603.  r 

In  a  suit  to  enjoin  infringement,  the 
judgment  cannot  direct  the  damages  to 
be  assessed  by  a  sheriff's  jury.  The 
proofs  must  be  taken  by  the  court  or  a 
referee.  Guilhon  y.  Undo  (1862)  22 
N.  Y.  Super.  Ct  (9  Bosw.)  605. 

In  determining  profits  on  sales  un- 
lawfully made,  it  was  error  to  refuse 
to  deduct  the  expense  of  selling,  where 
it  was  shown  that  defendant  manufac- 
tured and  sold  both  silk  and  cotton 
thread,  but  that  the  greater  part  of  its 
business  was  in  other  than  plaintiff's 
brands,  which  were  sold  in  connection 
with  the  others,  and  that  defendant 
claimed  it  was  unable  to  separate  the 
expense  of  sale  of  the  one  class  from 
the  other.  Cutter  y.  Gudebrod  Bros. 
Co.  (1907)  83  N.  E.  16,  190  N.  Y.  252, 
reversing  judgment  (1906)  97  N.  Y. 
S.  1131,  112  App.  Div.  894. 

In  an  action  for  unlawful  use  of  plain- 
tifTs  name,  where  no  damages  were  al- 
lowed, and  recovery  only  awarded  for 
profits,  which  were  ascertainable  at  the 
time  of  the  sale,  it  was  proper  to  allow 
interest  from  the  time  of  the  com- 
mencement of  the  action.     Id. 

Where  the  infringement  is  bom  of  a 
deliberate  and  premeditated  plan  to  di- 
vert from  plaintiff  business  and  profits 
fairly  resulting  from  his  own  enter- 
prise, defendant  must  account  for  the 
profits  which  accrued  from  his  wrong- 
doing. Standard  Cigar  Co.  v.  Gold- 
smith (1914)  58  Pa.  Super.  Ct.  33. 

In  suit  for  an  injunction  and  account- 
ing for  counterfeiting  a  trade-mark,  the 
cost  of  advertisements  by  complainant 
after  the  granting  of  a  preliminary  in- 
junction, warning  the  public  against 
such  counterfeits,  is  not  recoverable 
as  damages.  Buchanan  v.  Carpenter 
(1896)  36  A.  90,  19  R.  I.  337. 

In  proceedings  for  contempt  for  vio- 
lating an  injunction  against  infringing 
plaintiff's  cigar  label,  the  mere  fact 
that  the  profit  derived  by  defendant 
was  a  certain  sum  per  thousand  did  not 
warrant  a  finding  that  plaintiff  was 
damaged  in  such  sum  by  each  thousand 
cigars  sold  by  defendant.  Davidson  v. 
Munsey  (1905)  80  P.  743,  29  Utah,  181. 

In  an  action  to  restrain  the  use  of  a 
trade-mark  on  the  ground  that  it  is  an 
infringement  and  is  deceptive  to  pur- 
chasers, the  complaint  may  also  ask 
for  an  accounting  and  for  damages. 
Leidersdorf  v.  Flint  (1880)  50  Wis. 
400.  7  N.  W.  252. 

30. Unfair  competftion.^In  de- 
termining the  profits  made  by  defend- 
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ant  corporation  in  unfair  competition 
with  plaintiff,  it  is  proper  to  include  in 
the  cost  of  manufacture  and  sale  rea- 
sonable sums  paid  in  good  faith,*  as 
salaries  to  managing  officers;  but  where 
such  officers  are  practically  the  corpo- 
ration, and  are  the  parties  really  guilty 
of  the  unfair  competition,  their  salary 
should  not  be  included  in  the  cost  of 
manufacture  and  sale.  Nashville  Syr- 
up Co.  V.  Coca  Cola  Co.  (C.  C.  A. 
1914)  215  Fed.  527  (affirming  judg- 
ment (Soca-Cola  Co.  v.  Nashville  Syrup 
Co.  [D.  C,  1912]  200  Fed.  157);  W. 
R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe 
Co.   (1907)   69  Atl.  569,  103  Me.  334. 

Profits  recoverable  in  equity  for  un- 
fair competition  are  governed  by  the 
same  rule  as  in  cases  for  infringement 
of  trade- marks,  and  are  not  limited  to 
such  as  accrued  from  sales  in  which  it 
is  shown  that  the  customer  was  actu- 
ally deceived,  but  include  all  made  on 
the  goods  sold  by  defendant  in  the 
simulated  dress  or  packages,  and  in  vi- 
olation of  complainant's  rights.  N.  K. 
Fairbank  Co.  v.  Windsor  (C.  C.  1902) 
118  Fed.  96  (decree  reversed  [1903] 
124  Fed.  200,  61  C.  C.  A.  233);  W.  B. 
Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe 
Co.  (1905)  62  A.  499,  100  Me.  461,  4  L. 
R.  A.  (N.  S.)  960. 

Where  a  decree  finds  defendants 
guilty  of  unfair  competition,  complain- 
ant, on  proper  proof,  is  entitled  to  re- 
cover compensation  to  the  extent  of  the 
invasion  of  his  rights.  Williams  v. 
MitcheU  (1901)  106  Fed.  168,  45  0.  O. 
A.  265. 

A  finding  of  intentional  fraud  by  in- 
ference is  not  warranted,  where  de- 
fendants purchased  a  quantity  of  car- 
tons, the  use  of  which  had  been  deter- 
mined by  a  Circuit  Court,  not  to  con- 
stitute unfair  competition  as  against 
complainant,  and  used  the  same  until 
the  decision  of  such  court  was  revers- 
ed, when  they  at  once  ceased  such  use. 
N.  K.  Fairbank  Co.  v.  Windsor  (1903) 
124  Fed.  200,  61  C.  C.  A.  233,  revers- 
ing decree  (C.  C.  1902)  118  Fed.  96. 

In  a  suit  (or  unfair  competition,  if  it 
appears  to  the  court  that  an  inquiry 
as  t9  damages  or  profits  would  rest  on 
no  basis  except  conjecture  or  specula- 
tion, or  would  yield  no  profits  or  dam- 
ages proportionate  to  the  cost  of  the 
investigation,  an  accounting  may  not 
be  ordered.  G.  &  C.  Merriam  Co.  v. 
Ogilvie  (1909)  170  Fed.  167,  95  0.  O. 
A.  423. 

Where  a  decree  finding  unfair  com- 
petition and  granting  an  injunction  is 
entered,  complainant  is  entitled  to  a 
reference  on  the  question  of  profits  or 
damages,  unless  it  clearly  appears  that 
proof  of  such  profits  or  damages  is  im- 
possible. Florence  Mfg.  Co.  v.  Dowd 
(1911)  189  Fed.  44,  110  C.  C.  A.  608. 

In  a  suit  for  the  fraudulent  use  of  a 
trade-mark,  complainant  is  entitled  to 
recover  the  whole  profit  realized  by 
defendant  from  the  sale  of  articles 
under  color  of  the  infringing  mark.    J. 
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F.  Rowley  Co.  v.  Rowley  (1912)  193 
Fed.  390,  113  C.  C.  A.  386. 

In  a  suit  for  unfair  competition,  ah 
acconnting  of  profits  will  not  be  order- 
ed where  an  injunction  will  satisfy  the 
substantial  equities  of  the  case.  Id. 
The  right  of  a  complainant  for  an 
accounting  for  unfair  competition  con- 
sidered. Rushmore  y.  Badger  Brass 
Mfg.  Co.  (1912)  198  Fed.  379,  117  O. 
C.  A.  255. 

Where  unfair  competition  is  estab- 
lished, an  accounting  should  be  ordered, 
unless  it  clearly  and  certainly  appears 
that  neither  upon  the  existing  record 
nor  upon  any  record  which  complain- 
ant can  make  before  the  master  could 
there  be  any  substantial  recovery.  G. 
k  C.  Merriam  Go.  y.  Saalfield  (1912) 
198  Fed.  369,  117  O.  O.  A.  245,  extend- 
ing opinion  on  rehearing  (1911)  190 
Fed.  927,  111  C.  C.  A.  517. 

In  strict  trade-mark  cases  the  in- 
fringer is  held  to  account  for  profits 
accruing  because  of  the  unauthorized 
use  of  the  property  right;  and  unfair 
competition  in  trade  may,  under  proper 
conditions,  entitie  the  injured  party  to 
the  same  measure  of  relief.  Wolf 
Bros.  &  Go.  v.  Hamilton-Brown  Shoe 
O).  (1913)  206  Fed.  611,  124  G.  G.  A. 
409,  reversing  decree  (C.  C.  1912)  192 
Fed.  930. 

The  rule  as  to  the  measure  of  dam- 
ages recoverable  in  a  suit  for  unfair 
competition  limits  recovery  to  compen- 
satory damages  for  past  injury,  and  is 
distinguished  from  that  applicable  in 
patent  and  trade- mark  cases.     Id. 

Where  a  decree  awarding  an  injunction 
and  damages  was  afllrmed  in  a  suit  for 
unlawful  competition,  in  which  a  recov- 
ery for  infringement  of  a  trade-mark 
was  denied,  an  tfrder  for  an  accounting 
of  profits  was  improper;  the  word 
"damages"  being  limited  to  the  indem- 
nity recoverable  for  the  injury  sus- 
tained by  complainants.  P.  E.  Sharp- 
less  Co.  y.  Lawrence  (1914)  213  Fed. 
423,  130  C.  G.  A.  59. 

A  decree  holding  defendants  liable 
for  profits  realized  from  unfair  compe- 
tition, by  using  a  label  so  like  complain- 
ant's as  to  be  deceptive,  afllrmed  on  the 
ground  that  during  the  time  for  which 
profits  were  allowed  defendants  wer9 
chargeable  with  international  fraud.  ' 
Notaseme  Hosiery  Go.  v.  Straus  (1914) 
215  Fed.  361,  131  G.  O.  A.  503,  affirm- 
ing decree  (D.  C.  1913)  209  Fed.  405. 
In  the  computation  of  profits,  deduc- 
tion for  expenses  will  not  be  made 
where  the  business  was  conducted  in 
connection  with  defendant's  regular 
business,  increasing  the  gross  profits 
without  increasing  the  gross  expenses. 
Sodete  Anonyme  v.  Western  Distilling 
Co.  (C.  O.  1891)  46  Fed.  921. 

Where  an  article  put  up  and  sold  in 
packages  simulating  those  of  complain- 
ant was  manufactured  by  defendant  in 
the  coarse  of  its  ordinary  business, 
without  increasing  the  expenses  of  such 
business,  defendant  is  not  entitied,  in 


an  accounting  for  profits,  to  an  allow- 
ance for  the  estimated  cost  of  manufac- 
ture as  a  separate  business.  N.  K. 
Fairbank  Go.  v.  Windsor  (G.  G.  1902) 
118  Fed.  96,  decree  reversed  (1903) 
124  Fed.  200,  61  G.  G.  A.  233. 

Where  the  gist  of  the  action  was  de- 
fendant's use  of  a  label  similar  to  that 
used  by  complainant,  the  fact  that  de- 
fendant's use  thereof  at  the  time  suit 
was  brought  had  been  inconsiderable 
did  not  warrant  the  refusal  of  an  in- 
junction, though  insufficient  to  entitie 
complainant  to  an  accounting.  Devlin 
v.  McLeod  (G.  G.  1904)  135  Fed.  164. 

Complainant's  predecessor  in  titie 
having  made  previous  use  of  the  word 
"Rex"  in  connection  with  proprietary 
medicine,  and  defendant's  use  of  the 
same  word  in  connection  with  medicinal 
preparations  for  similar  use  having 
been  innocent,  complainant  was  not  en- 
titied to  an  accounting  of  profits  or  as- 
sessment of  damages  for  unfair  trade. 
United  Drug  Go.  v;  Theodore  Rectanus 
Go.  (D.  G.  1913)  206  Fed.  570. 

In  a  suit  for  unlawful  competition, 
defendants'  continued  use  of  their  label 
after  notice  of  the  infringement  held 
to  show  fraudulent  intent  entitling  com- 
plainants to  recover  profits  after  the 
expiration  of  a  reasonable  time  after 
notice  of  the  infringement  Notaseme 
Hosiery  Go.  y.  Straus  (D.  O.  1913) 
209  Fed.  495. 

Where  plaintiff's  damages  from  sales 
by  defendant  of  liquor  in  bulk,  to  be 
used  in  refilling  bottles  bearing  plain- 
tiff's labels,  was  insignificant,  an  ac- 
counting will  be  denied.  Hennessy  v. 
Wine  Growers'  Ass'n  (D.  G.  1914)  212 
Fed.  808. 

In  action  for  substituting  another 
whisky  for  plaintiff's  accounting  will 
be  confined  to  pro^s;  amount  of  dam- 
ages not  being  susceptible  of  a  safe  es- 
timate. ^  Hiram  Walker  &  Sons  v. 
Grubman  (D.  G.  1915)  222  Fed.  478. 

Where  a  defendant  has  deliberately 
engaged  in  unfair  trade,  complainant  is 
entitied  to  recover  damages  and  profits 
from  the  time  the  violation  of  his 
rights  commenced,  but  expense  of  sales 
must  be  deducted.  Walter  Baker  & 
Go.  V.  Slack  (1904)  130  Fed.  514,  65 
G.  G.  A.  138. 

In  addition  to  the  profits  made  by 
defendant  in  unfair  competition,  plain- 
tiff may  recover  for  losses  in  his  own 
business,  caused  by  such  competition, 
and,  if  the  loss  results  partiy  from  such 
competition  and  partly  from  other  caus- 
es, plaintiff  can  recover  for  so  much 
of  the  loss  as  he  shows  resulted  from 
defendant's  acts,  and  it  is  sufficient 
for  him  to  produce  enough  evidence  to 
enable  the  court  to  make  a  reasonably 
probable  estimate.  W.  R.  Lynn  Shoe 
Go.  V.  Auburn-Lynn  Shoe  Go.  (1907) 
69  A.  569,  103  Me.  334. 

Where  the  dealings  of  one  guilty  of 
unfair  competition  were  the  substantial 
and  integral  part  of  its  entire  business, 
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the  court  must  make  a  deduction  for 
expenses  from  the  profits  realized.  O. 
A.  Briggs  Co.  v.  National  Wafer  Co. 
(1913)  102  N.  B.  87,  215  Mass.  100. 

Where  defendant  imitated  the  plain- 
tiff's label  in  size,  shape,  color,  device, 
and  general  appearance  on  inferior 
goods  manufactured  and  sold  by  de* 
fendant,  the  fact  that  the  label  bears 
a  name  which  could  not  be  protected  in 
equity  as  a  trade-mark  would  not  pre- 
vent a  recovery  of  damages  sustained 
in  an  action  for  deceit  Conrad  v. 
Joseph  Uhrig  Brewing  Co.  (1880)  8 
Mo.  App.  277. 

A  court  of  chancery  which  has  taken 
cognizance  of  a  suit  for  unfair  compe- 
tition, in  which  an  injunction  is  sought 
as  the  main  remedy,  may  grant  the  in- 
junction and  authorize  an  accounting 
for  profits  as  an  incidental  relief.  L. 
Martin  Co.  v.  L.  Martin  &  Wilckes  Co. 
(N.  J.  1908)  71  A.  409,  decree  revers- 
ed (N.  J.  1909)  72  A.  294. 

On  a  bill  to  enjoin  unfair  competition, 
the  court  cannot  decree  that  defend- 
ant shall  account  for  damages  suffered 
in  addition  to  accounting  for  profits 
made  by  defendant.  L.  Martin  Co.  v. 
L.  Martin  &  Wilckes  Co.  (N.  J.  1909) 
72  Atl.  294,  reversing  decree  (N.  J. 
1908)   71  Ati.  409. 

Where  a  person  not  only  pirates  the 
trade- marks  of  another,  but  uses  them 
to  fraudulentiy  induce  the  public  to  be- 
lieve the  article  is  the  genuine  article, 
and  with  the  intention  of  supplanting 
plaintiffs  in  their  good  will  and  trade 
and  business,  they  are  not  only  entitled 
to  an  injunction,  but  will  be  entitied 
to  recover  damages  sustained  in  con- 
sequence of  the  fraud.  Taylor  v.  Car- 
penter (N.  Y.  1844)  11  Paige,  292,  42 
Am.  Dec.  114. 

Damages  sustained  through  unlawful 
use  of  a  trade-name  will  not  be  allow- 
ed, where  they  are  slight,  and  plaintiff 
did  not  object  promptiy  to  the  unlaw- 
ful use.  S.  Howes  Co.  v.  Howes  Grain- 
Cleaner  Co.  (1898)  52  N.  T.  S.  468.  24 
Misc.  Rep.  83. 

Equity  will  treat  one  who  has  been 
guilty  of  unfair  competition  as  a  trus- 
tee for  the  injured  competitor  so  far 
as  the  former  has  derived  profits  from 
his  acts.  Westcott  Chuck  Co.  v.  Onei- 
da Nat.  Chuck  Co.  (1910)  92  N.  E.  639, 
199  N.  Y.  247,  reversing  judgment 
(1909)  118  N.  Y.  S.  1149,  133  App.  Div. 
937. 

Damages  not  to  be  awarded  for  un- 
fair competition  and  trade-mark  in- 
fringement, in  the  absence  of  fraud. 
Oneida  Community  v.  Oneida  Game 
Trap  Co,  (1914)  150  N.  Y.  S.  918, 
judgment  afllrmed  (1915)  154  N.  Y.  S. 
391. 

31.  Decree  or  order.*Where  defend- 
ant's packages  resembled  complainant's 
in  numerous  particulars  besides  those 
of  size,  color,  and  form,  an  injunction 
should  be  granted  restraining  the  sale 
of  any  form  of  package  which  should 
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present  a  general  appearance  as  close- 
ly resembling  complainant's  packages 
as  the  one  complained  of;  but  the  in- 
junction should  not  be  construed  .aa 
preventing  the  sale  of  packages  of  the 
size,  weight,  shape,  or  color  of  com- 
plainant's package,  provided  that  they 
were  so  differentiated  in  general,  ap- 
pearance as  not  to  be  calculated  to 
deceive  the  ordinary  purchaser.  N.  K. 
Fairbank  Co.  v.  R.  W.  Bell  Manuf' g 
Co.  (1896)  77  Fed.  869,  23  C.  C.  A. 
554, 

Where  defendant  has  been  guilty  of 
unfair  competition  equity  should  not 
give  its  approval  in  advance  to  a  chang- 
ed form  proposed  to  be  adopted  by  de- 
fendant to  avoid  future  liability;  but 
it  should  leave  to  the  defendant  the 
responsibility  of  deciding  for  himself, 
and  at  his  own  risk,  what  changes 
are  necessary  to  avoid  infringement. 
Charles  E.  Hires  Co.  v.  Consumers' 
Co.  (1900)  100  Fed.  809,  41  C.  C.  A.  71. 

The  circuit  court,  in  determining,  aft- 
er having  entered  a  decree  enjoining 
infringement  for  unfair  competition, 
that  defendant  may  rightfully  use  cer- 
tain proposed  new  labels  or  advertising 
matter,  acted  irregularly;  such  ques- 
tion being  outside  of  the  issues  in  the 
case,  and  one  which  can  only  be  au- 
thoritatively determined  in  a  new  ac- 
tion upon  issues  properly  framed,  and 
evidence  taken  thereunder.  Williams 
V.  Mitchell  (1901)  106  Fed.  168,  45  C. 
C.  A.  265. 

To  authorize  a  preliminary  injunc- 
tion against  unfair  competition,  the 
right  should  be  clear;  and  where  it  was 
not  shown  that  any  purchaser  had  ever 
in  fact  been  deceived,  and  the  question 
of  deceptive  similarity  .could  not  be  de- 
termined with  certainty  on  the  evidence 
adduced,  the  discretion  of  the  trial 
court  in  denying  the  motion  will  not 
be  interfered  with  by  the  appellate 
court  Pfeiffer  v.  Wilde  (1901)  107 
Fed.  456,  46  C.  C.  A.  415. 

Where  complainant  is  entitled  to  an 
injunction  restraining  all  of  many  imi- 
tations, the  court  should  not  be  nice  in 
limiting  the  scope  of  the  relief  grant- 
ed because  some  of  the  imitations  if 
practiced  singly  and  without  fraudu- 
lent intent  might  not  constitute  unfair 
competition.  Sterling  Remedy  Co.  v. 
Spermine  Medical  Co.  (1901)  112  Fed. 
1000,  50  C.  C.  A.  657. 

An  interlocutory  order  against  the  un- 
lawful imitation  of  a  trade-name  and 
unfair  competition  affirmed,  but,  es- 
pecially as  the  parties  do  not  agree  as 
to  the  completeness  of  the  record,  full 
reservation  is  made  for  final  hearing. 
Modox  Co.  V.  Moxie  Nerve  Food  Co. 
(1907)  162  Fed.  649,  89  C.  C.  A.  441, 
affirming  order  Moxie  Nerve  Food  Co, 
of  England  v.  Modox  Co.  (C.  C.  1907) 
153  Fed.  487,  and  applying  Wm.  G. 
Rogers  Co.  v.  International  Silver  Co. 
(1902)  118  Fed.  133,  55  C.  C.  A.  83. 

Courts  of  equity  may  require  any 
form  of  words  to  be  used  in  connection 
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with  an  appropriated  name,  as  a  generic 
description  of  an  article,  to  completely 
protect  the  rightful  owner  of  the  name 
from  injury  and  the  public  from  im- 
position. Ludlow  Valve  Mfg.  Co.  ▼. 
Pittsburgh  Mfg.  Co.  (1906)  166  Fed. 
26,  92  C.  C.  A.  60. 

Where,  in  a  suit  for  unfair  competi- 
tion in  which  a  cross-bill  was  filed,  each 
party  was  found  to  have  trespassed  on 
the  legal  rights  of  the  other,  the  court 
may  in  its  discretion  refuse  to  award  an 
accounting  in  favor  of  either.  G.  &  C. 
Merriam  Co.  v.  Ogilvie  (1900)  170 
Fed.  167,  95  C.  C.  A.  423. 

A  writ  against  infringement  of  a 
trade-mark,  in  addition  to  enjoining 
the  precise  design  found  to  infringe, 
may  properly  include  any  mark  "so 
similar  to  complainant's  *  *  *  as  to 
be  likely  to  deceive  purchasers."  Cape- 
well  Horse  NaU  Co.  v.  Green  (1911) 
188  Fed.  20.  110  C.  C.  A.  170,  affirming 
decree  (C.  C.  1910)  182  Fed.  404. 

It  is  sometimes  proper  for  the  court, 
in  settling  a  decree  forbidding  unfair 
eompetition,  to  prescribe  that  certain 
forms  may  be  used,  and,  if  used,  will 
not  constitute  prohibited  fraud.  Coca- 
Cola  Co.  V.  Gay-Ola  Co.  (1914)  211 
Fed.  942,  128  C.  C.  A.  440. 

An  order  denying  a  motion  to  re- 
strain defendant  from  notifying  com- 
plainant's customers  of  its  claim  that 
an  article  made  and  sold  by  complain- 
ant infringed  a  patent  owned  by  defend- 
ant held  within  the  discretion  of  the 
court,  and  affirmed.  Clip  Bar  Mfg.  Co. 
V.  Steel  Protected  Concrete  Co.  (1914) 
213  Fed.  223,  129  C.  C.  A.  567,  af- 
firming decree  (D.  C.  1913)  209  Fed. 
874. 

Ordinarily,  when  a  name  has  acquired 
a  secondary  signification  entitled  to  pro- 
tection, the  rights  of  the  parties  may 
be  adjusted  by  compelling  those  using 
the  name  in  its  primary  sense  to  ac- 
company it  by  a  statement  negativing 
connection  with  those  entitled  to  use 
it  in  its  secondary  signification.  Chick- 
ering  V.  Chickering  &  Sons  (1014)  215 
Fed.  490,  131  C.  C.  A.  538. 

Where  complainants  were  entitled  to 
the  exclusive  use  of  the  word  "Chick- 
ering" in  its  secondary  signification  as 
applied  to  pianos  and  defendants  were 
entitled  to  use  the  same  word  as  a 
proper  name  belonging  to  them  in  the 
same  business,  the  court  properly  re- 
quired defendants  to  adopt  a  new  name 
for  all  their  pianos  and  use  it  with  a 
statement  that  they  were  '*made  by" 
defendants.     Id. 

An  injunction  against  infringement  of 
the  trade-mark  "Prest-0-Lite"  held 
properly  granted,  and  not  too  broad. 
Searchlight  Gas  Co.  v.  Prest-O-Lite 
Co.  (1914)  215  Fed.  692,  131  C.  C.  A. 
626. 

In  view  of  instances  of  deceptive  rep- 
resentations or  conduct.  Keystone  Oil 
&  Manufacturing  Company  will  be  en- 
joined from  selling  lubricants  without 
noting  on  each  package  that  they  were 
not  the  products  of  the  Keystone  Lub- 


ricating Company.  Keystone  Oil  & 
Mfg.  Co.  V.  Buzby  (1914)  219  Fed.  473, 
135  C.  C.  A.  185,  reversing  decree 
Buzby  V.  Keystone  Oil  &  Mfg.  Co.  (D. 
C.  1913)  206  Fed.  136. 

Where  business  of  complainant  and 
defendant  was  nation-wide,  decree  pro- 
tecting complainant's  trade-name  only 
in  a  specified  part  of  the  United  States 
held  improper.  Diamond  Crystal  Salt 
Co.  V.  Worcester  Salt  Co.  (1915)  221 
Fed.  66,  137  C.  C.  A.  16. 

Where  notice  as  to  difference  between 
pianos  could  not  be  placed  on  fall- 
board  with  name  of  manufacturer  with- 
out mutilating  the  piano,  proper  notice 
attached  to  cheek-block  held  sufficient. 
Knabe  Bros.  Co.  v.  American  Piano  Co. 
(1916)  229  Fed.  23,  143  C.  C.  A.  325. 

Form  of  warning  notice  to  be  attach- 
ed to  pianos,  to  distinguish  them  from 
pianos  of  another,  prescribed.     Id. 

Piano  company,  having  name  similar 
to  plaintiffs  trade-marks  and  trade- 
names, held  to  be  required  to  insert 
notice  clearly  distinguishing  the  pianos 
in  advertisements  and  to  display  it  in 
salesrooms.     Id. 

Corporation  organized  by  persons  for- 
merly connected  with  original  Knabe 
piano  business  may  not  be  enjoined 
from  claiming  that  its  pianos  had  qual- 
ity of  Knabe  pianos.    Id. 

Court  held  to  have  erred  in  requiring 
defendant  to  distinguish  its  pianos  from 
plaintiff's  by  placing  corporate  name  and 
warning  notice  in  finely  inscribed  lines 
on  metal  plate,  thus  tending  to  discred- 
it its  pianos.    Id. 

Court  held  to  have  erred  in  requir- 
ing notice  on  pianos  of  corporation  or- 
ganized by  persons  formerly  connected 
'with  original  Knabe  business  to  state 
that  the  piano  was  not  a  "Knabe,"  or 
an  "original  Knabe."     Id. 

Use  of  defendant's  name  "Knabe 
Bros.  Co."  on  pianos,  held  insufficieut 
to  distinguish  them  from  pianos  of 
party  succeeding  to  original  Knabe  busi- 
ness, and  therefore  warning  notice  was 
properly  required.     Id. 

The  court,  having  jurisdiction  be- 
cause of  registration  of  the  trade-mark, 
will  enjoin  defendants  from  using  the 
trade-mark  for  article  not  made  by 
complainant  W.  A.  Gaines  &  Co.  v. 
Rock  Spring  Distilling  Co.  (C.  0.  A. 
1915)  226  Fed.  531. 

In  suit  for  infringing  right  to  use 
words  as  applied  to  a  product,  defend- 
ants held  to  abandon  any  claim  to  re- 
lief on  the  theory  that  they  had  a 
trade- mark.    Id. 

Where  defendants  closely  imitated 
plaintiffs'  packages  and  labels  in  color 
and  design  for  the  purpose  of  fraud, 
they  should  be  enjoined  (1)  from  fur- 
ther dressing  up  their  product  in  the 
manner  before  employed,  or  from  using 
in  combination  the  marks,  labels,  and 
capsules  described;  (2)  from  using  any 
colorable  imitation  of  plaintiffs'  trade- 
mark; (3)  from  placing  the  words  "Ex- 
tra Dry"  on  any  bottles  of  their  prod- 
uct, of  the  character  described,  either 
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in  combination  or  otherwise;  (4)  from 
surrounding  the  neck  and  cork  of  any 
bottles  of  the  form  generally  used  for 
champagne,  and  containing  their  prod- 
uct, with  the  rose-colored  metal  capsule, 
whether  stamped  as  before,  or  other- 
wise. Von  Mumm  y.  Frash  (O.  C. 
1893)  56  Fed.  830. 

Where  plaintiff  had  registered  the  word 
''Foutz's/'  and  defendant  organized  the 
S.  A.  Foutz  Company  as  a  competitor, 
and  advertised  its  product  as  "Foutz's," 
defendant's  act  constituted  unlawful 
competition  and  its  corporate  name 
should  be  amended,  and  the  word 
"Foutz"  on  defendant's  packages,  cir- 
culars, advertisements,  and  literature 
should  only  be  used  in  connection  with 
a  statement  that  the  material  was  pre- 
pared from  the  formulas,  of  "Stanley  A. 
Foutz,"  and  that  the  goods  were  not 
prepared  by  complainant  successor  to 
the  original  Foutz  Company.  David  E. 
Foutz  Co.  V.  S.  A.  Foutz  Stock  Food 
Co.   (C.  O.  1908)  163  Fed.  408. 

Where  it  was  shown  that  the  names 
"Spanish  tile  arch"  and  "cohesive  tile 
arch"  by  long  use  have  come  to  indicate 
the  work  of  complainant,  without  the 
use  of  his  name  in  connection  therewith, 
to  adequately  protect  use  of  such  names 
as  a  trade-mark  the  injunction  should 
prohibit  their  use  by  defendant,  even 
with  his  own  name  prefixed  or  added, 
except  in  connection  with  other  words 
clearly  indicating  that  he  is  not  the 
original  maker  of  such  arches.  R.  Gu- 
astavino  Co.  v.  Comerma  (O.  O.  1911) 
184  Fed.  549. 

On  motion  for  preliminary  injunction 
to  restrain  use  of  trade-mark,  held, 
that  relief  would  be  conditioned  upon 
complainant  contributing  to  defendant's 
expense  in  making  changes  as  to  his 
wrappers.  Bernstein  v.  Danwitz  (C. 
O.  1911)  192  Fed.  943. 

An  injunction  order  restraining  unfair 
competition  in  the  use  of  the  name 
"Chickering"  on  pianos  construed. 
Chickering  &  Sons  v.  Chickering  (C.  C. 
1911)   198  Fed.  958, 

Equity  cannot  compel  a  merchant  to 
designate  by  signs  within  and  without 
the  building  who  was  the  proprietor 
thereof,  but  should  require  him  to  dis- 
tinguish his  store  from  his  competitor's 
by  some  sufficient  indication  to  the  pub- 
lic that  his  store  is  a  different  place  of 
business  from  that  of  the  other.  Wein- 
stock,  Lubin  &  Co.  v.  Marks  (1895) 
109  Cal.  529,  42  Pac.  142,  30  L.  R. 
A.  182,  50  Am.  St.  Rep.  57. 

On  a  writ  of  error  brought  to  reverse 
a  decree  on  account  of  its  uncertainty, 
held,  that  respondents  could  clearly  un- 
derstand from-  it  that  they  were  en- 
joined against  using  the  particular  la- 
bels and  numbers  described  in  it,  and 
that  so  far  the  decree  was  free  from 
uncertainty.  Boardman  v.  Meriden 
Britannia  Co.  (1860)  36  Conn.  207. 

Where  a  petition  described  the  trade- 
marks particularly,  and  the  injunction 
forbade  defendants  from  "issuing  the 
representation  of  said  trade-mark,"  the 
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injunction  was  made  sufficiently  explicit 
by  reference  to  the  petition.  William 
Rogers  Mfg.  Co.  v.  Rogers  (1871)  38 
Conn.  121. 

Where  defendants  fraudulently  used 
the  name  of  one  of  them  for  the  pur- 
pose of  attracting  custom  intended  for 
another,  old,  estAblished  firm  of  the 
same  name,  a  decree  that  enjoined  de- 
fendants' use  of  the  name,  unless  cou- 
pled with  words  that  clearly  indicate 
that  the  firm  is  not  the  complainant, 
is  not  too  broad.  Allegretti  v.  Alle- 
gretti  Chocolate-Cream  Co.  (1898)  52 
N.  E.  487,  177  111.  129,  affirming  decree 
Rubel  V.  Allegretti  (Chocolate  Cream 
Co.  (1898)  76  111.  App.  681. 

The  fact  that  a  manufacturer  uses  a 
brand,  composed  in  part  of  his  own 
imme,  which  is  so  similar  to  that  of  an- 
other manufacturer  as  to  indicate  an 
intent  to  deceive,  does  not  justify  an 
injunction  forbidding  absolutely  the 
further  transaction  of  such  business  in 
bis  own  name.  Rock  Springs  Distillery 
Co.  V.  Monarch  (Ky.  1893)  22  S.  W. 
1028. 

A  decree  enjoining  infringing  the 
trade- mark  of  another  must  be  limited 
to  restraining  the  use  of  the  mark,  leav- 
ing such  other  free  to  make  and  vend 
as  its  own  product  all  the  parts  of 
stoves  which  it  formerly  made,  but  with 
the  mark  omitted.  Reading  Stove 
Works,  Orr,  Painter  &  Co.  v.  S.  M. 
Howes  Co.  (1909)  87  N.  B.  751,  201 
Mass.  437. 

Where  an  injunction  is  granted  in  a 
suit  for  infringement,  it  ought  to  be 
only  to  the  extent  to  which  the  false 
representation  is  directly  or  indirectly 
made.  Amoskeag  Mfg.  Co.  v.  Spear 
(1849)  4  N.  Y.  Super.  Ct  (2  Sandf.) 
599. 

An  injunction  restraining  defendant 
from  using  an  oblong  form  of  package 
adopted  by  plaintiff  for  packing  tea  4s 
too  broad,  since  that  would  prevent  de- 
fendant from  using  such  form,  though 
of  a  different  color  from  plaintiff's,  and 
entirely  plain,  and  destitute  of  any  of 
plaintiff's  distinguishing  marks  and  de- 
vices. Fischer  v.  Blank  (1893)  138  N. 
Y.  244,  33  N.  B.  1040. 

In  a  suit  to  prevent  unfair  competi- 
tion, held  proper  for  the  decree  to  pro- 
vide that  the  name  of  a  married  woman 
be  prefixed  to  her  name  when  used  in 
relation  to  the  firm  business,  and  to 
restrain  any  further  representations 
concerning  the  two  places  of  business. 
Bernhard  v.  Bernhard  (1913)  142  N.  Y. 
S.  94,  156  App.  Div.  739.  - 

Where  plaintiff  complains  merely  of 
defendant's  unfair  competition  in  imi- 
tating its  book  covers,  a  decree  enjoin- 
ing defendant  from  publishing  or  sell- 
ing any  books  in  imitation  of  plaintiff's 
books  is  too  broad,  and  should  be  mod- 
ified so  as  to  apply  only  to  book  cov- 
ers. J.  S.  Ogilvie  Pub.  Co.  v.  Royal 
Pub.  Co.  (1913)  88  A.  316,  241  Pa.  6. 

32.  Co8t8.^In  trade-mark  cases  the 
ordinary  rule  is  that  a  decree  for  an 
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infringement  and  an  injunction  car- 
ries costs;  and  this  rule  applies,  though 
no  demand  was  made  before  suit  that 
the  defendant  should  cease  to  use  the 
icfringing  trade-mark.  Sawyer  ▼.  Kel- 
logg (C.  C.  1881)  9  Fed.  601. 

Where  a  party  unwittingly  yiolating 
a  trade-mark  by  printing  labels,  on  be- 
ing notified  of  the  infringement,  prom- 
ised to  desist  and  offered  to  surrender 
the  lithographic  stone,  but  an  injunc- 
tion suit  was  nevertheless  brought,  com- 
plainant should  pay  his  own  costs. 
Bass,  Ratcliff  &  Gretton  v.  Guggen- 
heimer  (C.  C.  1895)  69  Fed.  271. 

A  decree  for  complainant  in  a  con- 
tested suit  for  infringement  carries  all 
costs,  in  accordance  with  the  usual 
rule  in  equity,  unless  under  exceptional 
circumstances.  Hennessy  v.  Wilmer- 
ding-Loewe  Co.  (O.  O.  1900)  103  Fed. 
90. 

Defendant  having  discontinued  the  use 
of  the  objectionable  labels,  and  the  in- 
fringement thereby  of  complainant's 
trade-mark  being  of  very  limited 
amount  no  costs  will  be  allowed  against 
bim.  Lever  Bros.,  limited,  Boston 
Works  V.  Smith  (C.  O.  1902)  112  Fed. 
998. 

In  a  suit  for  unfair  competition,  where 
the  charge  against  defendant  is  estab- 
lished, but,  owing  to  fraudulent  repre- 
sentations by  complainant  in  respect  to 
its  goods,  it  is  not  entitled  to  relief  in 
equity,  neither  party  will  be  allowed 
costs.  Moxie  Nerve  Food  Go.  of  New 
EDgknd  V.  Modoz  Ca  (C.  C.  1907)  155 
Fed.  304. 

Where,  in  a  suit  for  unlawful  compe- 
tition, complainant  was  successful  only 
in  an  inconsequential  part  of  the  litiga- 
tion, costs  would  not  be  awarded  to 
either  party.  Mozie  Co.  v.  Bagoian 
(D.  C.  1912)  197  Fed.  680. 

Plaintiff,  suing  for  unfair  competition, 
is  entitled  to  costs,  though  he  main- 
tains only  a  part  of  his  claim;  defend- 
ant contesting  such  part.  C.  A.  Briggs 
Co.  V.  National  Wafer  Co.  (1913)  102 
N.  E.  87,  215  Mass.  100. 

Where  defendant  is  shown  to  have 
used  unlawfully  a  union  label  on  one 
occasion  only,  which  was  induced  by 
complainant's  agent,  the  decree  re- 
straining defendant  from  violating  com- 


plainant's rights  will  be  without  costs. 
United  Garment  W^orkers  of  America 
v.  Davis  (N.  J.  1909)  74  A.  306. 

Though  in  a  suit  for  infringement 
complainant  was  denied  relief  because 
its  trade-mark  was  a  fraud  on  the  pub- 
lic, yet  where  respondent  was  guilty  of 
a  similar  fraud  costs  were  denied  to 
it.  New  York  &  N.  J,  Lubricant  Co. 
V.  Young  (N.  J.  1910)  77  A.  344. 

One  found  guilty  of  pirating  trade- 
marks  must  pay  the  costs  of  the  suit 
to  restrain  him.  Taylor  v.  Carpenter 
(N.  Y.  1846)  2  Sandf.  Ch.  603. 

In  an  action  for  infringement  of  a 
trade -mark,  plaintiff  is  not  entitled  to 
recover,  as  a  part  of  the  damages  caus- 
ed by  the  infringement,  the  costs  of  ob- 
taining an  injunction  in  the  cause. 
Burnett  v.  Phalon  (N.  Y.  1861)  12  Abb. 
Prac.  186,  21  How.  Prac.  100. 

33.  VIofation  of  Injunction.— Violation 
of  injunction,  see  Baglin  v.  Cusenier 
Co.  (1911)  31  Sup.  Ct.  669,  676,  221 
U.  S.  580,  55  L.  Ed.  863  (reversing 
judgment  [1908]  164  Fed.  25,  90  C.  C. 
A.  499) ;  L.  E.  Waterman  Co.  v.  Stand- 
ard Drug  Co.  (1913)  202  Fed.  167,  120 
C.  C.  A.  455;  Wolf  Bros.  &  Co.  v.  Ham- 
ilton-Brown Shoe  Co.  (1918)  206  Fed. 
611,  124  C.  C.  A.  409  (reversing  de- 
cree [C.  C.  1912]  192  Fed.  930);  So- 
ci6t6  Anonyme  de  la  Distillerie  v.  West- 
ern Distilling  Co.  (C.  C.  1890)  42  Fed. 
96;  Janney  v.  Pan-Coast  Ventilator  & 
Mfg.  Co.  (C.  C.  1904)  131  Fed.  143; 
Swift  V.  Dey  (1865)  27  N.  Y.  Super. 
Ct.  (4  Rob.)  611;  DevUn  v.  Devlin  (N. 
Y.  1875)  67  Barb.  290;  Id.  (1877)  69 
N.  Y.  212,  25  Am.  Rep.  173;  Porous 
Plaster  Co.  v.  Seabury  (1888)  48  Hun, 
620,  1  N.  Y.  Supp.  134;  Prmce  Mfg. 
Co.  V.  Prince's  MetaUic  Paint  Co.  (1889) 
61  Hun,  641,  4  N.  Y.  Supp.  349;  Prince 
Mfg.  Co.  V.  Prince's  Metallic  Paint  Co. 
(1889)  SI  Hun,  443,  4  N.  Y.  Supp.  348 
(affirming  judgment  [1888]  2  N.  Y. 
Supp.  682);  Danziger  v.  Gottlieb 
(1913)  141  N.  Y.  Supp.  739,  156  App. 
Div.  779;  Ayer  v.  Hall  (Pa.  IStl).  ^ 
Brewst.  509;  Gillis  v.  Hall  (Pa.  1871)  S- 
Phila.  231;  Witthaus  v.  Wallace  (Pa. 
1876)  2  Wkly.  Notes  Cas.  610,  618. 

See,  also,  notes  under  |  1245,  ante. 


§  9505.  (Act  Feb.  20,  1905,  c.  592,  §  20.)     Order  for  destruction 
of  infringing  labels,  etc.;    service  of  injunction,  and  proceed- 
ings for  enforcement  thereof. 
In  any  case  involving  the  right  to  a  trade-mark  registered  in  ac- 
cordance with  the  provisions  of  this  Act,  in  which  the  verdict  has 
been  found  for  the  plaintiff,  or  an  injunction  issued,  the  court  may 
order  that  all  labels,  signs,  prints,  packages,  wrappers,  or  recepta- 
cles in  the  possession  of  the  defendant,  bearing  the  trade-mark  of 
the  plaintiff  or  complainant,  or  any  reproduction,  counterfeit,  copy, 
or  colorable  imitation  thereof,  shall  be  delivered  up  and  destroyed. 
Any  injunction  that  may  be  granted  upon  hearing,  after  notice  to  the 
defendant,  to  prevent  the  violation  of  any  right  of  the  owner  of  a. 
trade-mark  registered  in  accordance  with  the  provisions  of  this  Act, 
by  any  circuit  court  of  the  United  States,  or  by  a  judge  thereof,  may 
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be  served  on  the  parties  against  whom  such  injunction  may  be  granted 
anywhere  in  the  United  States  where  they  may  be  found,  and  shall  be 
operative,  and  may  be  enforced  by  proceedings  to  punish  for  contempt, 
or  otherwise,  by  the  court  by  which  such  injunction  was  granted,  or 
by  any  other  circuit  court,  or  judge  thereof,  in  the  United  States,  or 
by  the  supreme  court  of  the  District  of  Columbia,  or  a  judge  thereof. 
The  said  courts,  or  judges  thereof,  shall  have  jurisdiction  to  enforce 
said  injunction,  as  herein  provided,  as  fully  as  if  th^  injunction  had 
been  granted  by  the  circuit  court  in  which  it  is  sought  to  be  enforced. 
The  clerk  of  the  court  or  judge  granting  the  injunction  shall,  when 
required  to  do  so  by  the  court  before  which  application  to  enforce  said 
injunction  is  made,  transfer  without  delay  to  said  court  a  certified 
copy  of  all  the  papers  on  which  the  said  injunction  was  granted  that 
are  on  file  in  his  office.    (33  Stat.  729.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Notes  of  Decisions 


Destruction  and  effaoement  of  marks. 

—Defendant,  on  being  enjoined  from 
continuing  to  violate  a  trade-mark  of 
the  plaintiff,  was  required  to  produce 
before  a  referee  appointed  by  the  court 
such  spurious  articles  as  at  the  com- 
mencement of  the  action  were  in  his 
possession,  for  the  purpose  of  having 
the  spurious  trade-mark  erased  there- 


from, by  or  under  the  direction  of  the 
referee.  Jurgensen  v.  Alexander  (N.  Y. 
1862)  24  How.  Prac  269. 

Search  warrant.  —  Relief  by  search 
warrant  under  Act  Aug.  14,  1876,  §  7, 
denied  for  lack  of  definiteness  in  the  af- 
fidavit and  proof  of  the  applicant's  right 
or  title.  In  re  O'DonneU  (O.  O.  1878) 
Fed.  Cas.  No.  10,434. 


§  9506.  (Act  Feb.  20,  1905,  c.  592,  §  21.)  Restrictions  on  actions 
for  infringement. 
No  action  or  suit  shall  be  maintained  under  the  provisions  of  this 
Act  in  any  case  when  the  trade-mark  is  used  in  unlawful  business, 
or  upon  any  article  injurious  in  itself,  or  which  mark  has  been  used 
with  the  design  of  deceiving  the  public  in  the  purchase  of  merchan- 
dise, or  has  been  abandoned,  or  upon  any  certificate  of  registration 
fraudulently  obtained.    (33  Stat.  729.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Restrictions  on  registration  of  marks  as  trade-marks  were  imposed  by  section 
5  of  this  act,  ante,  §  9488. 


Notes  of  Deoisiona 


1. 
2. 


Deception  of  public— In  general. 
—   Place  of  origin  or  manufacture  of 
article. 

3.    Quality  and  properties  of  articles. 

4.    Patented  and  copyrighted  articles. 

6.    Wrongful    use   of   name. 

6.  Unlawful  business. 

7.  Injurious  article. 

8.  Abandonment    and    extinguishment. 

9.  Pleading. 

10.  Evidence. 

11.  EfTect  of  prior  decisions. 

12.  Costs. 

(.  Deception  of  pubiio— In  general.^ 

Deceptions  as  ground  for  denial  of  reg- 
istration, see  notes  under  {  9490,  ante. 

Deception  as  an  element  of  infringe- 
ment, see  notes  under  |  9501,  ante. 

Deception  as  an  element  of  unlawful 
•competition,  see  notes  under  §  9508, 
post. 

Where  complainants'  trade  mark  or 
name  has  been  assumed  for  the  pur- 
pose of  deceiving  the  public  as  to  the 
character  and  nature  of  their  business 
or  the  article  sought  to  be  protected, 
equity  will  not  protect  them  in  the  ex- 
clusive right  to  use  such  trade  mark  or 
name.     Fowle  v.  Spear    (C.  C.  1847) 
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Fed.  Cas.  No.  4,996;  Ginter  v.  Kin- 
ney Tobacco  Co.  (C.  C.  1882)  12  Fed. 
782;  Clot  worthy  v.  Schepp  (C.  C. 
1890)  42  Fed.  62;  Joseph  ▼.  Macowsky 
(1892)  96  Cal.  518,  31  Pac.  914, 19  D.  R, 
A.  53;  Clark  v.  JEtna  Iron  Works 
(1892)  44  111.  App.  510;  Fetridge  v. 
WeUs  (N.  Y.  1857)  4  Abb.  Prac.  144, 
13  How.  Prac.  385;  Hobbs  v.  Francais 
(N.  Y.  1860)  19  How.  Prac.  567;  Haz- 
ard V.  Caswell  (1883)  93  N.  Y.  259,  45 
Am.  Rep.  198;  Hennessy  v.  Wheeler 
(N.  Y.  1876)  51  How.  Prac.  457;  Id. 
(1876)  69  N.  Y.  271,  25  Am.  Rep.  188; 
Helmbold  v.  Hembold  Mfg.  Co.  (1877)  53 
How.  Prac.  453 ;  New  York  ConsoL  Card 
Co.  V.  Union  Playing  Card  Co.  (1886)  39 
Hun,  611;  Koehler  v.  Sanders  (1890) 
122  N.  Y.  65,  25  N.  B.  235,  9  L.  R.  A. 
576  (affirming  [1888]  48  Hun,  48) ;  WU- 
son  V.  Needermann  (1888)  10  Ohio  Dec. 
226,  19  Wkly.  Law  Bui.  268;  Palmer  v. 
Harris  (1869)  60  Pa.  156,  100  Am.  Dec. 
567;  McNair  v.  Cleave  (1874)  31  Leg. 
Int.  212,  10  Phila.  155.  CONTRA, 
Kohler  Mfg.  Co.  v.  Beeshore  (1893)  59 
Fed.  572,  8  C.  C.  A.  215  (affirming  de- 
cree [0.  C.  1802]  53  Fed.  262);    Sea- 
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bury  Y,  Grosvenor  (0.  0.  1877)  Fed. 
Gas.  No.  12,576;  Sartor  ▼.  Schaden 
(ld04)  101  N.  W.  511.  125  Iowa,  696; 
Nelson  v.  J.  H.  WincheU  &  Co.  (1909) 
89  N.  E.  180,  203  Mass.  75;  Colton  ▼. 
Deane  (1887)  7  N.  Y.  St.  Rep.  78;  Dix- 
on Crndble  Go.  ▼.  Ouggenheim  (Pa. 
1869)  2  Brewst.  321;  C.  F.  Simmons 
Medicine  Co.  y.  Mansfield  Drag  Co. 
(1893)  93  Tenn.  (9  Pickle)  M,  23 
S.  W.  165. 

An  injunction  will  not  be  granted 
where  plaintiff  itself  uses  the  trade- 
mark in  part  in  violation  of  its  estab- 
lished meaning,  as  a  means  of  selling 
another  product  than  that  to  which  it 
can  rightfully  be  applied,  and  to  which 
the  public  have  been  and  are  led  to  be- 
lieve it  is  alone  applied.  Prince's  Me- 
tallic Paint  Co.  v.  Prince  Mfg.  Co. 
(1893)  57  Fed.  938,  6  C.  O.  A.  647 
(affirming  [C.  C.  1892]  53  Fed.  493); 
Prince  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.  (1892)  135  N.  Y.  24,  31  N.  W. 
990.  17  Ll  R.  A.  129. 

Not  every  exaggerated  puff  of  a  deal- 
er's goods  is  such  a  false  representation 
as  win  prevent  relief  in  a  suit  to  re- 
strain infringement  of  trade-mark,  but 
it  must  be  such  materially  fraudulent 
statements  as  to  the  character  and 
quality  of  the  goods  which  would,  if  un- 
true, deceive  the  public  to  its  injury. 
Edward  &  John  Burke,  Limited,  v.  Bish- 
op (C.  C.  1910)  175  Fed.  167;  Regent 
Shoe  Mfg.  Co.  V.  Haaker  (1906)  106  N. 
W.  595,  75  Neb.  426,  4  L.  B.  A.  (N.  S.) 
447. 

Where  a  trade-mark  is  assigned  to 
the  person  who  manufactures  the  arti- 
cle to  which  the  trade- mark  is  affixed, 
there  is  no  false  representation  to  the 
public,  because  the  article  is  still  manu- 
factured at  the  same  place  and  by  the 
Mime  person.  Witthaus  v.  Braun  (1876) 
44  Md.  803,  22  Am.  Rep.  44;  Hard  v. 
Seeley  (N.  Y.  1865)  47  Barb.  428. 

A  cigar  label,  which  stotes  that  "the 
cigars  contained  in  this  box  have  been 
made  by  a  first-class  workman,  a  mem- 
ber of  the  Cigarmakers'  International 
Union  of  America,  an  organization  op- 
posed to  inferior,  rat-shop,  coolie,  pris- 
on, or  filthy  tenement  house  workman- 
ship," is  not  illegal,  as  being  immoral, 
01  against  public  policy.  Cohn  v.  Peo- 
ple (1894)  149  lU.  486,  37  N.  E.  60,  41 
Am.  St.  Rep.  304,  23  L.  R.  A.  821; 
Cigar  Makers*  Protective  Union  No.  4 
V.  Lindner  (1895)  2  Ohio  N.  P.  114,  3 
Ohio  Dec.  244. 

Prohibition  against  any  action  found- 
ed on  infringement  of  a  trade-mark  un- 
der Philippine  Commission  Act  No.  666, 
S  9,  where  complaining  party  is  guilty 
of  imposition  on  the  public,  defeats  an 
infringement  suit  by  a  person  infringing 
an  eariier  trade-mark  of  a  third  person. 
Ubeda  ▼.  Zialdta  (1913)  33  Sup.  Ct 
165,  226  U.  S.  452,  57  L.  Ed.  296. 

Application,  to  defeat  a  suit  for  in- 
fringement of  a  trade-mark  under  a 
grant  from  the  Spanish  governor  gen- 
eral, of  the  rule  laid  down  by  Philip- 


pine Commission  Act,  No.  666,  |  9,  de- 
nying recovery  if  complaining  party  is 
guilty  of  imposing  on  the  public,  does 
not  give  retroactive  effect  as  against 
such  grant,  contrary  to  general  princi- 
ples of  interpretation  and  to  the  treaty 
of  Paris  of  April  11. 1899,  art  13.    Id. 

A  corporation  using  expressions  in- 
dicating its  commercial  origin,  and  prop- 
erly using  a  trade-mark  assigned  to  it, 
although  such  expressions  were  not 
wholly  true  in  fact,  is  not  guilty  of  such 
fraud  or  misrepresentation  as  will  pre- 
vent it  obtaining  relief  against  infringe- 
ment. Clark  Thread  Co.  v.  Armitage 
(1896)  74  Fed.  936,  21  C.  C.  A,  178, 
affirming  (C.  C.  1895)  67  Fed.  896. 

The  sale,  in  four  years,  of  31  dozen 
boxes,  of  a  dozen  spools  each,  bearing 
on  the  box  covers  the  words,  "J.  &  J. 
Clark  &  Co.,  Paisley,"  which  may  have 
been  somewhat  misleading,  was  so  in- 
significant as  to  be  of  no  importance  in 
determining  the  corporation's  right  to 
maintain  the  suit.     Id. 

The  fact  that  the  American  agent  of 
a  foreign  manufacturer  itself  puts  up  a 
similar  American  preparation,  with  la- 
bels somewhat  similar,  though  not 
enough  so  to  deceive,  is  not  sufficient 
to  deprive  the  foreign  maker  of  his 
right  to  enjoin  the  sale  by  third  par- 
ties of  an  American  preparation  dressed 
up  to  imitate  his  own.  Scheuer  v.  Mul- 
ler  (1896)  74  Fed.  225,  20  C.  C.  A.  161. 

Inaccurate  statements  in  labels,  if  en- 
tirely immaterial,  are  not  such  false 
representations  as  wUl  bar  a  suit  to  en- 
join infringements.  Tarrant  A  Co.  v. 
Johann  Holf  (1896)  76  Fed.  959,  22  C. 
C.  A.  644. 

A  complainant  cannot  maintain  a  suit 
in  equity  to  protect  bis  monopoly  in  the 
use  of  a  trade-name,  where  he  has  rep- 
resented by  his  labels  and  otherwise 
that  the  article  was  other  than  that  now 
claimed,  and  has  built  up  the  business 
which  he  seeks  to  protect  upon  such 
representations.  Dadirrian  v.  Yacubian 
(1900)  98  Fed.  872,  39  C.  C.  A.  321,  af- 
firming decree  (C.  C.  1898)  90  Fed. 
812. 

That  a  complainant  is  chargeable  with 
fraudulent  misrepresentations  to  the 
public  is  not,  strictly  speaking,  a  de- 
fense, but  it  will  be  given  effect  by  the 
court  in  the  interest  of  the  public  by 
refusing  to  grant  relief  to  the  complain- 
ant Memphis  Keeley  Institute  v.  Les- 
lie E.  Keeley  Co.  (1907)  155  Fed.  964, 
84  C.  C.  A.  112,  16  L.  R.  A.  (N.  S.) 
921. 

That  a  label  registered  as  a  trade- 
mark has  thereon  a  notice  of  copyright, 
even  if  such  notice  misrepresents  the 
fact,  does  not  affect  the  right  of  the 
owner  to  maintain  a  suit  for  infringe- 
ment of  its  trade- mark  or  unfair  com- 
petition by  imitation  of  such  label  by 
another.  G.  Heileman  Brewing  Co.  v. 
Independent  Brewing  Co.  (1911)  191 
Fed.  489,  112  C.  C.  A.  133. 

A  trade-mark  held  not  invalid  because 
of  an  alleged  false  statement  for  reg- 
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istration.  W.  A.  Gaines  &  CJo.  v.  Tur- 
ner-Looker Co.  (1913)  204  Fed.  553, 
123  C.  C.  A.  79. 

Bill  for  unfair  competition  and  in- 
fringement of  trade-name  held  properly 
dismissed  without  prejudice  to  new  bill, 
after  untruthful  advertising  by  com- 
plainant had  been  abandoned.  Diamond 
Crystal  Salt  Co.  v.  Worcester  Salt  Co. 
(1915)  221  Fed.  66,  137  C.  C.  A.  16. 

Injunctive  relief  against  infringement 
held  not  to  be  denied,  where  misrepre- 
sentations by  plaintiff  where  promptly 
discontinued  when  complained  of  and 
no  deception  was  intended.  Knabe 
Bros.  Co.  V.  American  Piano  Co.  (1916) 
229  Fed.  23.  143  C.  O.  A.  325. 

That  plaintiff  sold  pianos  not  Knabe 
pianos  as  bearing  **Enabe  guarantee" 
held  not  ground  for  denial  of  injunction 
against  defendant's  misuse  of  the  word 
"Knabe."    Id. 

Equity  will  not  protect  by  an  injunc- 
tion the  trade-marks  of  owners  of 
quack  medicines.  Fowle  v.  Spear  (C. 
C.  1847)  Fed.  Cas.  No.  4,996;  Heath 
V.  Wright  (C.  C.  1855)  Fed.  Cas.  No. 
6,810. 

The  right  to  a  trade-mark  is  forfeited 
by  its  deceptive  use  to  desiitnate  a  spu- 
rious article.  Manhattan  Medicine  Co. 
v.  Wood  (C.  O.  1878)  Fed.  Cas.  No.  9,- 
026. 

That  the  manufacturers  of  scythe 
stones  have  sometimes  put  on  labels 
bearing  their  brand  the  names  of  job- 
bers to  whom  they  have  sold  stones, 
does  not  show  any  deception  of  the  pub- 
lic. A.  F.  Pike  Mfg.  Co.  v.  Cleveland 
Stone  Co.  (C.  C.  1888)  35  Fed.  896. 

Correcting  false  statements  after  the 
suit  is  filed  does  not  help  the  case  of 
one  who,  because  of  such  false  state- 
ments, had  no  right  to  relief  at  the  time 
the  suit  was  filed.  Alaska  Packers' 
Ass'n  V.  Alaska  Imp.  Co.  (C.  C.  1894) 
60  Fed.  103. 

The  owner  of  several  mills  situated  in 
different  states,  who  has  ceased  to  man- 
ufacture at  one  of  his  mills,  and  sup- 
plies the  customers  of  that  mill  with 
the  product  of  his  other  mills,  cannot 
enjoin  the  violation  of  a  trade-mark 
which  assumes  that  said  mill  is  still 
running.  American  Cereal  Co.  v.  Eli 
Pettijohn  Cereal  Co.  (C.  C.  1896)  72 
Fed.  903. 

A  statement  that  the  applicant's  use 
of  such  mark  has  been  exclusive  is  not 
false,  so  as  to  deprive  him  of  the  right 
of  registration  or  estop  him  from  main- 
taining an  action  to  protect  his  right 
because  it  may  appear  that  some  one 
else  had  previously  used  such  mark  in 
violation  of  his  exclusive  right.  Cape- 
well  Horse  Nail  Co.  v.  Mooney  (C.  C. 
1909)  167  Fed.  575,  decree  affirmed 
(1909)  172  Fed.  826,  97  C.  C.  A.  248. 

A  complainant  who  has  commenced 
suit  for  infringement  of  a  trade-mark 
and  for  unfair  competition,  may  issue 
circulars  to  the  trade  stating  such  facts 
and  its  claimed  rights,  and  their  issu- 
ance will  not  be  enjoined  on  petition  of 
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the  defendant,  on  mere  denials  of  the  alle- 
gations of  the  bill,  and  in  advance  of  a 
hearing  or  the  taking  of  any  evidence 
upon  the  issues  of  fact  joined.  War- 
ren Featherbone  Co,  v.  Landauer  (O.  C. 
1903)  151  Fed.  130. 

Use  of  a  special  name  for  an  article 
when  desired  to  sell  at  a  reduced  price 
to  meet  competition,  at  other  times  sell- 
ing the  same  article  at  a  higher  price 
under  one  of  the  other  names,  was  not 
for  true  trade-mark  purposes,  and  no 
trade-mark  rights  were  thereby  acquir- 
ed therein  which  would  be  protected  by 
a  court  of  equity.  Independent  Baking 
Powder  Co.  v.  Boorman  (C.  C.  1910) 
175  Fed.  448. 

An  objection  to  the  maintenance  of 
complainant's  bill  for  infringement  of 
trade-mark  that  such  mark  was  applied 
to  a  cheap  inferior  pencil  and  was  a 
fraud  on  the  public,  was  unsustainable 
when  made  by  defendant  who  was  pirat- 
ing complainant's  business  by  the  use 
of  an  infringing  trade-mark  on  a  similar 
pencil.  American  Lead  Peneil  Co.  v. 
L.  Gottlieb  &  Sons  (C.  C.  1910)  181 
Fed.  178. 

Nonresident  aliens,  who  registered  a 
trade-mark  for  cigars  mitde  in  the  Unit- 
ed States,  held,  under  the  facts  shown, 
not  entitled  to  protection  in  equity 
against  infringement  or  unfair  competi- 
tion. De  Nobili  v.  Scanda  (D.  C.  1912) 
198  Fed.  341. 

Lijunction  against  infringement  of 
trade-name  in  common  use  for  34  years 
held  not  to  be  denied,  even  though  it 
was,  when  originally  used,  of  a  decep- 
tive character.  Lambert  Pharmacal 
Co.  V.  Bolton  Chemical  Corporation 
(D.  C.  1915)  219  Fed.  325. 

The  maker  of  an  article,  who  makes 
false  representations  to  the  public  in 
respect  to  it  in  his  advertisements,  has 
no  standing  in  equity  to  maintain  a  suit 
to  protect  a  trade-mark  imder  which 
it  is  sold.  Channell  Chemical  Co.  v.  E. 
W.  Hayden  Co.  (D.  C.  1915)  222  Fed. 
162. 

The  United  States,  having  first  ap- 
propriated the  device  of  an  eagle,  with 
the  letters  U.  S.  under  it,  for  the  pur- 
pose of  marking  firearms  manufactured 
by  the  government,  may  prevent  any 
private  manufacturer  using  the  same 
device  on  firearms  manufactured  by 
him,  and  thus  falsely  representing  to 
the  world  that  his  firearms  were  made 
by  the  United  States.  (1889)  19  Op. 
Atty.  Gen.  361. 

The  jurisdiction  of  equity  to  restrain 
infringement  of  a  trade-mark  is  based 
on  the  right  of  property  in  the  com- 
plainant and  its  fraudulent  invasion  by 
another,  and  is  exerted  to  prevent 
fraud  on  him  and  the  public;  and  a  ma- 
terial misrepresentation  as  to  the  per- 
son by  whom  the  article  is  manufactur- 
ed, or  as  to  the  materials  composing  it, 
deprives  plaintiff  of  the  right  to  relief. 
J.  W.  Epperson  &  Co.  v.  Bluthenthal 
(Ala.  1906)  42  So.  863. 

Where  a  manufacturer  of  butter  al- 
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lowed  another  to  wrap  a  difEerent  but- 
ter in  his  wrapper,  and  sell  it  as  his 
butter,  he  cannot,  after  the  registration 
of  its  wrapper  as  a  trade-mark,  recov- 
er for  the  infringement  thereof,  since 
a  person  seeking  protection  against  the 
fraud  of  another  must  himself  be  free 
from  fraud.  CastrovOle  Co-operative 
Creamery  Co.  v.  Col  (Cal.  App.  1907) 
92  P.  648. 

If  the  representation  of  the  trade- 
mark does  not  in  fact  mislead  the  pub- 
lic, and  may  be  understood  in  any  rea- 
sonable sense  as  substantially  true,  the 
trade-mark  will  be  entitled  to  protec- 
tion, though  some  wrong  impressions 
may  be  received  by  the  public.  Mer- 
iden  Britannia  Co.  v.  Parker  (1872)  39 
Conn.  450,  12  Am.  Rep.  401. 

Where  any  symbol  or  label  claimed 
as  a  trade-mark  is  so  worded  as  to  con- 
tain a  distinct  assertion  which  is  false, 
DO  property  right  can  be  claimed;  nor 
can  the  right  to  the  exclusive  use  of 
it  be  maintained  in  a  court  of  equity. 
Schuster  Co.  v.  MuUer  (1906)  28  App. 
D.  C.  409. 

The  mere  fact  that  a  person  has 
sought  to  deceive  the  public  by  false 
representations  does  not  defeat  his 
right  to  protect  his  trade-name  in  n 
court  of  equity,  where  such  false  rep- 
resentations were  with  respect  to  im- 
material matters,  and  the  trade-name 
itself  does  not  contain  any  misrepre- 
sentations. Wormser  v.  Shayne  (1904) 
HI  111  App.  556. 

Where,  in  connection  with  the  use  of 
a  trade-name,  the  word  ^'copyright"  is 
used,  when  no  copyright  actually  ex- 
ists, it  cannot  be  said  that  such  trade- 
name includes  a  misrepresentation 
which  win  defeat  the  right  of  the  own- 
er to  protect  such  trade -name  by  in- 
junction in  a  court  of  equity.  Worm- 
ser V.  Shayne  (1904)  111  111.  App.  556. 

A  continued  use,  after  his  death,  of 
the  fac  simile  of  the  autograph  of  the 
discoverer  of  a  cure  for  drunkenness, 
is  not  such  a  fraud  upon  the  public  as 
to  preclude  equitable  relief  against  un- 
fair competition;  but  false  representa- 
tions as  to  the  ingredients  or  manufac- 
tnrer  of  a  remedy  will  preclude  such 
relief.  Leslie  E.  Keeley  Co.  v.  Uar- 
greaves  (1908)  86  N.  E.  132,  236  lU. 
316. 

One  who  made  use  of  a  label  as  a 
trade-name  without  knowing  of  its  use 
by  others  was  not  guilty  of  fraud  in 
registering  it  as  a  trade-mark  when  he 
heard  that  others  were  about  to  make 
use  of  it,  and  stating  on  his  labels  that 
it  was  registered,  although  he  did  not 
go  about  the  state  before  making  the 
registration  to  discover  whether  any 
persons  in  other  localities  had  made 
use  of^the  same  word  or  device  in  their 
business  or  not.  Sartor  v.  Schaden 
(1904)  101  N.  W.  511,  125  Iowa,  696. 

Where  names  or  terms  have  become 
Identical  in  the  minds  of  the  public 
with  one's  business,  use  thereof  by  an- 
other in  a  manner  calculated  to  deceive 


the  public,  cannot  he  justified,  and  this 
rule  prohibits  one  from  using  his  own 
name  or  a  geographical  name  so  as  to 
pirate  on  the  good  will  of  a  business 
rival.  Newport  Sand  Bank  Co.  v.  Mon- 
arch Sand  Mining  Co.  (1911)  137  S. 
W.  784,  144  Ky.  7,  34  L.  R.  A.  (N. 
S.)  1040. 

The  owner  of  a  trade-mark  not  used 
in  accordance  with  its  true  meaning  has 
no  equity  to  sustain  a  suit  to  protect  it. 
New  Orleans  Coffee  Co.  v.  American 
Coffee  Co.  of  New  Orleans  (1909)  49 
So.  730,  124  La.  19. 

Statements  concerning  plaintiff's 
rights  to  a  trade-name,  which,  though 
erroneous,  were  nqt  such  as  to  deceive 
the  DubUc,  were  therefore  insufficient 
to  ^prive  plaintiff  of  the  right  to  an 
injunction.  Gruber  Almanack  Co.  v. 
S\^dngley  (1906)  63  A.  684,  103  Md. 
362. 

Plaintiff  was  not  precluded  from  his 
right  to  relief  from  imitation  on  ac- 
count of  false  advertising,  where  the 
findings  showed  merit  in  the  bread  as 
made  by  plaintiff  and  that  he  had 
stopped  all  false  advertising  for  a  year 
and  a  half  before  the  bill  was  filed. 
George  G.  Fox  Co.  v.  Best  Baking  Co. 
(1911)  95  N.  B.  747.  209  Mass.  251. 
•  Where  words  in  a  label  adopted  as  a 
trade-mark  are  substantially  true  and 
contain  nothing  calculated  to  deceive 
the  public,  the  fact  that  they  are  not 
literally  true  will  not  deprive  the  own- 
er '  of  the  right  to  the  exclusive  use 
thereof.  Conrad  v.  Joseph  Uhrig 
Brew.  Co.  (1880)  8  Mo.  App.  277. 

One  is  not  entitled  to  injunctive  re- 
lief from  unfair  competition,  where  he 
seeks  the  relief  to  enable  him  to  con- 
tinue to  deceive  the  public  by  listing 
the  name  of  a  defunct  newspaper,  and 
soliciting  patronage  for  it  as  a  going 
paper.  Grocers'  Journal  Co.  v.  Mid- 
land Pub.  Co.  (1907)  105  S.  W.  310, 
127  Mo.  App.  356. 

Material  false  representations  as  to 
the  secret  formula  of  a  preparation,  or 
in  trade-mark  or  labels,  deprives  one  of 
standing  in  a  court  of  equity,  and  a 
suit  to  enjoin  misuse  of  his  trade-mark 
cannot  be  maintained.  Newbro  v.  Un- 
deland  (1903)  96  N.  W.  635,  69  Neb. 
821. 

The  fact  that  complainant  in  a  suit 
to  enjoin  unfair  competition  had  false- 
ly represented  that  it  had,  by  act  of 
Congress,  exclusive  right  to  use  the 
devices  which  its  labels  bore,  did  not 
disentitle  it  to  relief;  the  false  claim 
having  been  withdrawn.  Johnson  & 
Johnson  v.  Seabury  &  .Johnson  (1905) 
61  A.  5,  69  N.  J.  Bq.  696. 

If  the  commodity  selling  under  a 
trade-name  or  symbol  is  offered  under 
a  misrepresentation,  the  seller  cannot 
call  upon  the  court  to  aid  him  in  pre- 
serving the  right  to  deceive  the  public 
without  interruption.  Bear  Lithia 
Springs  Co,  v.  Great  Bear  Spring  Co. 
(1906)  71  A.  383,  71  N.  J.  Eq.  695. 

An   action   to    enjoin   the   use    of   a 
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trade-mark  cannot  be  resisted  by  sbow- 
iiig  that  the  names  used  on  the  trade- 
mark are  false  and  fictitious.  Stewart 
v.  Smithson  (N.  Y.  1856)  1  Uilt.  119. 

Where  defendant  has  deliberately, 
and  without  any  color  of  right  adopted 
the  emblems  and  appellations  employed 
by  the  plaintiff,  simply  to  break  in  upon 
the  trade  and  profit  of  the  latter,  an  in- 
junction should  be  granted,  notwith- 
standing that  the  trade-mark  claimed 
by  plaintiff  was  intended  and  calculated 
to  deceive  the  public  The  public,  in 
such  case,  should  be  left  to  its  own 
guardianship.  Fetridge  ▼.  Merchant 
(N.  Y.  1857)  4  Abb.  Prac.  156. 

To  deprive  one  of  protection  of  a 
trade -mark,  the  deception  alleged  must 
bii  in  the  trade-mark  itself,  not  in  ad- 
vertisements used  to  advance  the  sales 
of  the  article.  Curtis  v.  Bryan  (N.  Y. 
1867)   36  How.  Prac.  33. 

In  an  action  to  enjoin  imitation  of  a 
trade-mark,  the  defense  that  the  arti- 
cle did  not  contain  the  ingredients  in- 
dicated by  the  trade -mark  was  not 
available,  where  the  evidence  was  con- 
tradictory. Smith  V.  Woodruff  (N.  Y. 
1{?67)  48  Barb.  438. 

One  who  has  never  obtained  any  gold 
medal  on  his  product  is  not  entitled  to 
the  exclusive  use  of  the  words  "Gold 
Medal"  as  a  trade -mark  in  connection 
with  the  name  of  such  article,  as  the 
use  of  the  words  in  such  connection  are 
a  fraud  on  the  public.  Taylor  v.  Gil- 
lies (N.  Y.  1874)  5  Daly,  285. 

Where  plaintiff  used  bottles  which 
did  not  hold  a  full  pint  or  quart,  but 
nothing  appeared  thereon  to  indicate 
the  quantity  contained,  nor  did  it  ap^ 
pear  that  the  bottles  were  used  in 
trade  as  measures  of  quantity,  or  that 
plaintiff  ever  represented  that  they 
contained  a  full  quart  or  pint,  and 
plaintiff's  brandy  was  imported  in  bot- 
tles, and  entered  at  the  custom  house 
with  the  true  quantity  stated,  it  was 
error  for  the  court  to  refuse  the  in- 
junction on  the  ground  that  plaintiffs 
used  the  bottles  for  the  purpose  of  de- 
ceiving iis  customers  as  to  their  quan- 
tity. Hennessy  v.  Wheeler  (1877)  69 
N.  Y.  271,  25  Am.  Rep.  188.  reversing 
(1876,  51  How.  Prac.  457. 

Where  plaintiff  described  his  medi- 
cine as  "prepared  by  Dr."  M.,  who  had 
originally  prepared  it,  but  who  no  lon- 
ger did  so,  and  never  had  the  title  of 
"Doctor,"  the  statements  as  to  its 
preparation  were  not  a  fraud  on  the 
public,  and  constituted  no  defense  in 
a  suit  by  plaintiff  to  enjoin  infringing 
use  by  defendant  D.  Ransom,  Son  & 
Co.  V.  Ball  (1889)  64  Hun,  635,  7  N. 
Y.  Supp.  23a 

Plaintiff  is  not  entitled  to  protect  a 
trade-mark,  the  use  of  which  by  plain- 
tiff constitutes  a  misrepresentation, 
though  the  misrepresentation  does  not 
appear  on  the  face  of  the  trade-mark, 
or  in  advertisements  or  circulars,  where 
the  trade-mark  has  a  particular  mean- 
ing with  the  trade,  aa  being  applicable 
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only  to  a  certain  product  Prince  Mfg. 
Co.  T.  Prince's  Metallic  Paint  Co. 
(1892)  135  N.  Y.  24,  31  N.  B.  990,  17 
L.  R.  A.  129. 

An  injunction  pendente  lite  to  re- 
strain the  imitation  of  plaintiffs*  label 
will  be  denied,  where  defendant  aban- 
doned the  use  of  that  label  before  the 
hearing  of  the  motion,  and  that  plain- 
tiffs were  misleading  the  public  by 
falsely  claiming  that  the  form  of  their 
cakes  of  soap,  and  the  title  in  the  label 
were  secured  by  a  trade-mark«  Brown 
y.  Doscher  (1893)  66  Hun,  626,  20  N. 
Y.  Supp.  900. 

Where  manufacturers  hare  establish- 
ed a  trade  in  certain  felt  pads  under 
the  name  **Ezcelsior,"  that  they  man- 
ufactured them  for  others,  and  printed 
the  retailers'  names  on  the  labels,  can- 
not prevent*  them  from  restraining  an 
infringement  Volger  v.  Force  (1901) 
71  N.  Y.  Supp.  209,  63  App.  Div.  122. 

A  party  mi^  not  always  appropriate 
to  his  own  use  in  his  business  a  label  in 
prior  use  particularly  appropriated  by 
another  where  such  act  deceives  the 
ordinary  buyer.  Westcott  Chuck  Co.  v. 
Oneida  Nat.  Chuck  Co.  (1907)  106  N. 
Y.  Supp.  1016,  122  App.  Div.  260. 

Persons  engaged  in  deceiving  the  pub- 
lic by  pretending  to  tell  fortunes  have 
no  property  right  in  a  name  or  appel- 
lation assumed  in  their  business  which 
a  court  of  equity  will  protect,  since  a 
party  invoking  such  protection  must 
himself  be  free  from  fraud  in  his  rep- 
resentations to  the  public  Fay  v. 
Lamboume  (1909)  90  N.  B.  1158,  196 
N.  Y.  575,  affirming  order  (1908)  108 
N.  Y.  S.  874,  124  App.  Div.  245. 

False  statement  as  to  date  of  regis- 
tration of  trade-mark  will  not  deprive 
one  of  his  right  to  protection  from  in- 
fringement where  the  public  could  not 
have  been  deceived  by  such  statement 
C.  F.  Simmons  Medicine  Co.  v.  Mans- 
field Drug  Co.  (1893)  93  Tenn.  (9 
Pickle)  84,  23  S.  W.  165. 

To  restrain  defendant  from  selling 
goods,  falsely  representing  them  to  be 
manufactured  by  plaiotiff,  plaintiff  must 
come  into  court  with  clean  hands.  Hor- 
lick's  Malted  Milk  Co.  v.  A.  Spiegel  Co. 
(1913)   144  N.  W.  272,  155  Wis.  201. 

2.  — —  Place  of  origin  or  manufac- 
ture of  article^— >A  court  of  equity  will 
not  protect  the  trade-mark  of  a  medi- 
cine which  is  put  forth  with  a  misrep- 
resentation as  to  the  manufacturer  of 
the  article,  and  the  place  where  it  is 
manufactured,  both  of  which  particu- 
lars were  originally  circumstances  to 
guide  the  purchaser.  Manhattan  Medi- 
cine Co.  V.  Wood  (1883)  2  Sup.  Ct  436, 
108  U.  S.  218,  27  L.  Ed.  706. 

The  continued  use  of  circulars  and 
labels  which  suggest  the  foreign  origin 
of  a  product,  after  its  manufacture  had 
been  begun  in  this  countn%  and  the  use 
of  the  name  of  the  original  proprietor 
for  some  time  after  the  business  had 
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been  transferred  to  hb  son,  are  not 
such  fraud  as  defeats  the  right  of  a 
manufacturer  to  relief  in  equity  against 
unfair  competition.  Jacobs  ▼.  Beecham 
(1911)  SI  Sup.  Gt  655.  221  U.  S.  263, 
55  Lb  Ed.  729,  affirming  decree  Beech- 
am  T.  Jacobs  (1908)  159  Fed.  129,  86 

a  a  A.  623. 

Where,  in  a  suit  for  infringement  of 
the  trade-mark  "Prince's  Metallic 
Paint,"  relief  was  refused  because 
plaintiff  had  forfeited  its  equity  by  us- 
mg  the  trade-mark  in  connection  with 
paints  made  from  ores  dug  from  other 
than  the  original  Prince  mine,  defend- 
ant in  that  litigation,  who  had  always 
used  the  trade-mark  in  connection  with 
paints  not  coming  from  the  Prince 
mine,  had  no  equity  to  sustain  a  suit 
for  infringement  against  the  former 
plaintiff.  Prince's  Metallic  Paint  Co.  t. 
Prince  Mfg.  Co.  (1893)  57  Fed.  938, 
6  G.  C.  A.  647,  affirming  decree  (G.  G. 
1892)  53  Fed.  493. 

No  right  is  acquired  by  use  in  a  la- 
bel and  trade-mark  which  states  that 
the  article  is  prepared  in  London  by  a 
firm  named,  who  are  purveyors  to  her 
majesty;  whereas  in  truth  it  is  pre- 
pared by  an  entirely  different  firm  in 
New  York.  Raymond  v.  Royal  Bal'ing- 
Powder  Co.  (1898)  85  Fed.  231,  29  G. 
a  A.  245,  affirming  Royal  Baking- 
Powder  Go.  y.  Raymond  (G.  G.  1895) 
70  Fed.  376. 

The  fact  that  the  manufacturer  of  a 
cordial  made  according  to  a  recipe  ob- 
tained from  the  Benedictine  monks  la- 
bels it  as  "Genuine  Benedictine  Liquor 
of  the  Benedictine  Monks  of  the  Ab- 
bey of  Fecamp"  does  not  preclude  re- 
lief against  one  who  manufactures  and 
puts  upon  the  market  a  cordial  in  such 
form  and  guise  as  to  clearly  indicate 
that  it  is  the  identical  article  sold  by 
complainant  Societe  Anonyme  de  la 
Distillerie  v.  Western  Distilling  Co.  (G. 
C!  1890)  43  Fed.  416. 

Where  plaintifiTs  circulars  stated  its 
products  to  be  made  at  different  quar- 
ries, that  all  were  made  from  the  same 
quarries  or  rock  formation  was  not  evi- 
dence of  a  material  false  statement,  as 
the  plaintiff  had  the  right  to  associate 
one  trade-mark  with  a  name  arbitrarily 
given  to  a  part  of  his  quarries,  or  to 
represent  that  the  stones  were  made 
from  ''selected"  or  from  "best  blue 
Heron  grit,"  so  long  as  he  furnished 
the  same  article  and  the  same  quality 
demanded  by  the  preference  of  his  cus- 
tomers. Cleveland  Stone  Go.  v.  Wal- 
lace (G.  G.  1892)  52  Fed.  431. 

(jomplainant's  right  to  relief  against 
unfair  competition  cannot  be  defeated 
on  the  ground  that  it  has  been  guilty  of 
fraud  in  misrepresenting  to  the  public 
the  origin  of  an  article  manufactured  by 
it,  which  18  not  involved  in  the  suit. 
Heller  &  Merz  Go.  v.  Shaver  (G.  C. 
1900)  102  Fed.  882,  decree  affirmed 
Shaver  v.  Heller  &  Merz  Ga   (1901) 
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106  Fed.  821,  48  G.  C.  A.  48,  65  L.  R. 

A.  878. 

A  complainant  using  the  name  of 
"Old  Country  Soap"  for  the  purpose  of 
falsely  inducing  persons  who  came  to 
this  country  from  Europe  to  believe 
such  soap  was  made  in  the  "old  coun- 
try" IS  not  entitled  to  protection  in  the 
use  of  such  name  as  a  trade-name  by  a 
court  of  equity.  Allen  B.  Wrisley  Go. 
V.  Iowa  Soap  Go.  (C.  G.  1900)  104 
Fed.  548,  decree  affirmed  Allen  B. 
Wrisley  v.  Same  (1903)  122  Fed.  796, 
59  C.  C.  A.  54. 

Stamping  shoes  "Old  Colony  Shoe 
Company,  Rockland,  Mass.,"  when  no 
such  company  exists,  and  the  shoes 
were  not  manufactured  in  Rockland, 
which  was  a  city  having  a  reputation 
for  the  manufacture  of  fine  shoes  has 
a  tendency  to  deceive  the  public,  and 
deprives  the  user  of  such  trade-mark 
of  the  right  of  protection.  Coleman, 
Burden  &  Warthen  Co.  v.  Dannenberg 
Co.  (1898)  30  S.  E.  639,  103  Ga.  784, 
41  L.  R.  A.  470,  68  Am.  St.  Rep.  143. 

In  consequence  of  misrepresentations 
as  to  genuineness  of  the  signature  on 
labels,  as  to  place  of  manufacture,  etc., 
plaintiff  could  not  maintain  his  suit. 
Siegert  v.  Abbott  (1884)  61  Md.  276, 
48  Am.  Rep.  101. 

If  a  person  has  falsely  adopted  the 
words  "East  Indian"  to  denote  that 
certain  medicines  were  used  in  the  East 
Indies,  and  that  the  formula  for  them 
was  obtained  there,  he  cannot  maintain 
a  bill  in  equity  to  restrain  an  infringe- 
ment of  such  trade-mark.  Connell  v. 
Reed  (1880)  128  Mass.  477,  35  Am. 
Rep.  397. 

Where  the  sole  proprietors  of  an  ar- 
ticle manufactured  exclusively  for  them 
in  Paris  represented  that  they  were 
"sole  manufacturers"  of  the  article  in 
Paris,  when  in  fact  they  had  no  factory 
there,  was  not  such  a  material  misrep- 
resentation as  precluded  them  from  eq- 
uitable relief  against  a  fraudulent  in- 
fringement thereof.  Gluckman  v. 
Strauch  (1904)  91  N.  Y.  Supp.  223,  99 
App.  Div.  861,  affirmed   (1906)   79  N. 

B.  1106, 186  N.  y.  560. 

False  advertisements  as  to  place  of 
bottling  and  of  the  curative  properties 
of  complainant's  water  were  such  mis- 
representations as  will  deprive  com- 
plainant of  relief  in  a  suit  to  enjoin  the 
infringement  of  his  trade-name.  Bear 
Lithia  Springs  Co.  v.  Great  Bear 
Spring  Co.  (1906)  71  A.  383,  71  N.  J. 
Eq.  595. 

A  party  attempting  to  deceive  the 
public  by  a  trade-mark  containing  on 
its  face  a  falsehood  as  to  the  place 
where  his  goods  are  manufactured  is 
guilty  of  the  same  fraud  of  which  he 
complains,  and  equity  will  not  extend 
its  protection  to  him.  Palmer  v.  Har- 
ris (1869)  60  Pa.  (10  P.  F.  Smith) 
156,  100  Am.  Dec.  557. 

3.  -s —  Quality  and  properties  of  ar- 
tlcles^-^The  use  of  the  term  "Syrup  of 
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Figs"  upon  the  bottles  containing  the 
compound  and  on  the  cartons  and  wrap- 
pers, calculated  to  induce  the  public 
falsely  to  believe  that  fig  juice  is  an  im- 
portant element  in  the  composition  of 
such  preparation,  will  deprive  the  man- 
ufacturer of  equitable  relief  against 
the  sale  of  a  medicinal  preparation 
named,  marked,  and  packed  in  imitation 
of  the  older  medicine.  Clinton  E.  Wor- 
den  &  Co.  v.  California  Fig  Syrup  Co. 
(1903)  23  Sup.  Ct.  161,  168,  187  U.  S. 
516,  47  L.  Ed.  2^2  (reversing  decree 
[1900]  102  Fed.  334,  42  C.  C.  A.  3S3 
which  affirmed  [D.  C.  1899]  95  Fed. 
132);  California  Fig  Syrup  Co.  v. 
Putnam  (1895)  69  Fed.  740,  16  C.  C. 

A.  376  (affirming  [C.  C.  1895]  66  Fed. 
750) ;  Same  v.  Frederick  Steams  &  Co. 
(1896)  73  Fed.  812,  20  C.  C.  A.  22,  33 
L.  K.  A.  56;  Same  v.  Steams  (C.  C. 
1895)  67  Fed.  1008. 

The  use  of  "Fig  Symp"  or  "Symp  of 
Figs"  to  designate  a  laxative  com- 
pound the  basis  of  which  is  senna,  and 
which  is  correctly  described  in  the  la- 
bels or  circulars  is  not  a  misrepresenta- 
tion such  as  will  deprive  complainant 
of  the  right  to  equitable  relief.    Clinton 

B.  Worden  &  Co.  v.  California  Fig 
Syrup   Co.    (1900)    102    Fed.    334,   42 

C.  C.  A.  383  (affirming  decree  Califor- 
nia Fig  Syrup  Co.  v.  Worden  [C.  C. 
1899]  95  Fed.  132,  and  decree  reversed 
[1903]  23  Sup.  Ct  161,  187  U.  S.  516, 
47  L.  Ed.  282);  California  Fig-Symp 
Co.  V.  Clinton  E.  Worden  &  Co.  (C.  C. 
1898)  86  Fed.  212. 

Statements  on  labels  and  wrappers  of 
a  preparation  as  to  its  medical  value 
are  so  largely  of  matters  of  opinion 
rather  than  statements  of  fact  that,  al- 
though apparently  extravagant,  they 
will  not  justify  refusing  a  preliminary 
injunction  against  one  who  is  clearly 
infringing  the  proprietary  rights  of  the 
maker.  Moxie  Nerve  Food  Co.  of  New 
England  v.  Holland  (1905)  141  Fed.  202; 
Newbro  v.  Undeland  (1903)  96  N.  W. 
635,  69  Neb.  821. 

Where  a  party  sold  what  was  in  fact 
a  grease  under  the  trade-mark  of  "non- 
fluid  oil,"  it  was  a  material  misrepre- 
sentation to  the  public,  such  as  would 
prevent  equitable  relief  in  case  of  an 
icfringement  of  such  trade-mark.  New 
York  &  N.  J.  Lubricant  Co.  v.  Young 
(1910)  77  A.  344,  77  N.  J.  Eq.  321,  140 
Am.  St.  Rep.  560. 

Where  a  trade-mark  contains  false 
representations  with  respect  to  the  ar- 
ticle on  which  it  is  used,  it  will  not  be 
protected  by  a  court  of  equity,  although 
the  article  may  be  as  good  as  that 
which  it  is  falsely  represented  to  be. 
Uri  V.  Hirsch  (C.  C.  1903)  123  Fed. 
568. 

In  a  suit  for  infringement  of  a  trade- 
mark for  whisky,  the  testimony  and 
exhibits  of  complainant  showed  that 
his  trade-mark  as  registered  and  used 
of  his  barrels  and  bottles  contained  a 
representation  that  his  whisky  was 
made  in  Nelson  county,  Ky.;    that  he 
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also  conspicuously  advertised  such  to 
be  the  fact  by  the  markings  on  hia 
packages,  and  by  advertising  matter, 
using  cuts  of  a  distillery,  with  the  words 
"Old  Style  Nelson  County  Pure  Rye," 
etc.  It  was  shown  without  contradic- 
tion that  he  owned  no  distillery,  that 
whisky  sold  by  him  was  purchased  from 
rectifiers,  was  not  made  in  Kentucky, 
and  was  not  a  pure  rye  or  bourbon  as 
represented,  but  a  blended  whisky  flav- 
ored, and  containing  coloring  matter, 
his  trade-mark  being  stenciled  on  the 
barrels  at  his  request  Where  both 
his  trade-mark  and  business  were  found- 
ed on  false  representations  as  to  place 
of  manufacture,  ingredients,  etc.,  in- 
tended to  deceive  the  public,  a  court  of 
equity  would  not  entertain  a  suit  for 
their  protection  by  enjoining  another 
from  infringing  his  trade-mark.     Id. 

Where  a  proprietary  preparation  used 
largely  as  a  mere  beverage  was  also 
falsely  and  fraudulently  represented  to 
contain  valuable  medicinal  ingredients, 
a  court  of  equity  cannot  afford  protec- 
tion to  any  part  of  its  business  against 
infringement  of  trade-mark  or  unfair 
competition.  Moxie  Nerve  Food  Co.  of 
New  England  v.  Modox  Co.  (C.  C.  1907) 
152  Fed.  493. 

Complainant  was  not  entitled  to  pro- 
tection where  guilty  of  fraudulent  mis- 
representations, in  that  its  proprietary 
remedy  did  not  contain  any  gold  or 
chloride  of  gold,  as  represented  to  the 
public.  'Memphis  Keeley  Institute  v. 
Leslie  E.  Keeley  Co.  (1907)  155  Fed. 
964,  84  C.  C.  A.  112,  16  L.  R.  A.  (N.  S.) 
921. 

Any  material  misrepresentation  in  a 
label  or  trade-mark  as  to  the  person 
by  whom  the  place  where,  or  the  ma- 
terial of  which  an  article  is  manutac- 
tured  deprives  a  person  of  equitable 
relief  when  such  trade-mark  is  in- 
fringed, although  the  act  of  the  infring- 
er was  without  justification,  and  al- 
though the  false  article  was  as  good  as 
the  true  one.  New  York  &  N.  J.  Lubri- 
cant Co.  V.  Young  (N.  J.  1910)  77  A. 
344. 

The  name  of  oyrup  of  Figs"  could 
not  constitute  a  valid  trade-mark  for  a 
laxative  compound  composed  chiefly  of 
senna,  with  the  addition  of  a  small 
quantity  of  fig  juice,  to  give  the  prep- 
aration a  more  pleasant  taste.  Clinton 
E.  Worden  &  Co.  v.  California  Fig 
Syrup  Co.  (1903)  23  Sup.  Ct  161,  168* 
187  U.  S.  516,  47  L.  Ed.  282. 

That  the  city  of  Carlsbad  sells  "Carls- 
bad Sprudel  Lozenges,"  which  contain 
but  10  per  cent,  of  the  ingredients 
found  in  Carlsbad  water,  and  90  per 
cent,  of  cane  sugar,  constitutes  no  fraud 
or  misrepresentation  such  as  would  be 
a  defense;  for  lozenges,  by  dictionary 
definition,  are  small  cakes  of  sugar  or 
confection,  often  medicated.  City  of 
Carlsbad  v.  Kutnow  (1S95)  71  Fed.  167. 
18  C.  C.  A.  24,  affirming  decree  (C,  C. 
1895)  68  Fed.  794. 

Complainants  manufactured  and  sold 
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t  mixture  of  certain  bitter,  aromatic, 
and  carminative  substances, '  together 
with  alcohol  added  as  a  preservative 
solvent,  and  represented  the  bitters  did 
not  contain  any  **intoxicating  ingredi- 
ents." Such  representations  were  not 
so  false  and  fraudulent  as  to  deprive 
complainants  of  relief  in  a  suit  to  en- 
join unlawful  competition.  Siegert  v. 
Gandolfi  .(1906)  149  Fed.  100,  79  G.  C. 
A.  142,  reversing  decree  (G.  G.  1905) 
139  Fed.  917,  and  writ  of  certiorari 
denied  Oandolfi  v.  Siegert  (1907)  27 
Sup.  Ct.  790,  205  TJ.  S.  542,  51  L.  Ed. 
822. 

Where  plaintiff  advertised  and  sold  a 
patent  medicine  as  a  blood  purifier, 
claimed  to  cure  a  great  number  of  dis- 
eases, which  in  fact  it  did  not  do,  and, 
while  it  claimed  that  the  medicine  was 
composed  in  part  of  imported  herbs, 
refoaed  to  disclose  the  ingredients  of 
the  medicine  or  to  state  from  what 
herb  houses  or  firms  the  herbs  were 
purchased,  held  not  to  show  that  com- 
plainant did  not  come  into  equity  with 
dean  hands,  and  was  therefore  not  en- 
titled to  relief  against  defendants'  un- 
fair competition  by  the  sale  of  another 
medicine  under  a  similar  name.  Dr. 
Ptter  H.  Fahmey  &  Sons  Go.  v.  Rumi- 
ner  (1907)  153  Fed.  735,  82  O.  C.  A. 

Manufacturers  of  hosiery  under  the 
name  "HoleprooP*  are  not  precluded 
from  an  injunction  by  the  fact  that  it 
is  false  and  misleading;  it  being  mere- 
ly a  boastful  and  fanciful  word  not  in- 
tended as  a  representation  that  the 
hose  manufactured  and  sold  by  com- 
plainant thereunder  would  never  wear 
oat  Holeproof  Hosiery  Co.  v.  Wallach 
Bros.  (1909)  172  Fed.  859,  97  C.  C.  A. 
263,  modifying  order  (G.  G.  1908)  167 
Fed.  873. 

A  statement  on  the  label  of  whisky 
bottled  in  bond  that  its  "purity"  was 
guaranteed  by  the  United  States  gov- 
ernment held  not  such  a  fraudulent  rep- 
resentation as  would  debar  the  distiller 
from  relief  in  equity  against  infringe- 
ment of  its  trade- mark.  W.  A.  Gaines 
&  Co.  V.  Turner-Looker  Co.  (1913)  204 
Fed.  553,  123. C.  G.  A.  79. 

The  name  "Coca  Cola"  as  applied  to 
a  flavoring  syrup  for  carbonated  drinks, 
containing  about  2  per  cent,  of  a  com- 
pound niade  from  coca  leaves  and  cola 
nuts,  held  not  so  substantially  and  real- 
ly deceptive  as  to  invalidate  it  as  a 
trade-mark,  under  the  10-year  clause. 
Nashville  Syrup  Co.  v.  Coca-Cola  Co. 
(1914)  215  Fed.  527,  132  C.  G.  A.  39, 
Ann.  Gas.  1915B,  358,  affirming  judg- 
ment Coca-Cola  CJo.  v.  Nashville  Syrup 
Co.  (D.  G.  1912)  200  Fed.  157. 

Where  it  is  sought  to  be  shown  in  de- 
fense that  the  beverage  contains  alco- 
hol, and  is  not  an  extract  of  a  tropical 
plant  aa  alleged,  and  the  evidence  shows 
that  acme  chemists  found  a  teaspoonful 
of  alcohol  in  a  quart,  and  others  much 
less,  and  that  it  was  used  to  cut  the 
flavoring  oila  and  mostly  evaporated,  the 


defense  is  not  sustained.  Moxie  Nerve- 
Food  Co.  V.  Baumbach  (G.  G.  1887)  32 
Fed.  205. 

A  manufacturer  who  falsely  repre- 
sents the  composition  of  his  goods  by 
the  labels  on  his  packages  is  in  no  posi- 
tion to  enjoin  a  rival  manufacturer  from 
using  similar  labels  and  packages,  on  the 
ground  that  the  latter  thereby  deceives 
the  public.  Glotworthy  v.  Schepp  <C. 
G.  1890)  42  Fed.  62. 

Where  a  distiller  mixes  35  per  cent, 
of  other  whiskies  with  his  own  brand 
of  whisky,  and  sells  the  mixture  under 
his  trade  label,  to  the  effect  that  the 
mixture  is  warranted  perfectly  pure  and 
unadulterated,  a  court  of  equity  will 
not  protect  the  distiller  or  his  privies  in 
contract  from  infringement  of  the  trade- 
mark thus  fraudulently  used.  Krauss 
V.  Jos.  R.  Peebles'  Sons  Co.  (C.  G. 
1893)  58  Fed.  585. 

A  printed  statement  that  only  the 
best  grades  of  Havana  tobacco  were 
used  in  the  cigars,  when,  in  fact,  the 
cigars  contained  a  considerable  pro- 
portion of  inferior  tobacco,  not  Havana, 
and  in  some  instances  no  Havana  tobac- 
co at  all,  was  such  a  misrepresentation 
as  to  disentitle  the  manufacturer  to  re- 
lief against  an  imitator  of  bis  labels, 
advertisements,  etc.,  though  found  clear- 
ly guilty  of  unfair  competition.  Hilson 
Co.  V.  Foster  (C.  C.  1897)  80  Fed.  896. 

The  fact  that  the  wrappers  of  a  med- 
icine contain  an  erroneous  statement 
that  the  compound  is  purely  vegetable, 
where  the  same  wrapper  truthfully 
gives  the  formula  in  accordance  with 
which  it  is  made,  is  not  such  a  fraud 
as  will  defeat  the  right  of  the  manu- 
facturer to  relief  from  unfai't  competi- 
tion. Centaur  Co.  v.  Robinson  (G,  G. 
1899)  91  Fed.  889. 

The  fact  that  the  preparation  known 
as  "Syrup  of  Figs"  may  not,  as  a  med- 
icine, accomplish  all  that  is  claimed  for 
it,  is  not  sufficient  evidence  of  fraud  to 
deprive  the  company  making  it  of  the 
right  to  relief  in  a  court  of  equity. 
California  Fig-Syrup  Co.  v.  Warden  (C. 
C.  1899)  95  Fed.  132. 

The  Liebig  process  of  making  extract 
of  meat  not  being  a  trade  secret,  but 
free  to  be  employed  by  all,  equity  can- 
not enjoin  one  from  designating  his 
product  as  "Liebig's,"  at  suit  of  a  rival 
dealer,  on  the  ground  that  it  is  not  in 
fact  made  by  such  process,  and  the  des- 
ignation is  therefore  fraudulent;  that 
being  a  question  which  can  only  arise 
between  seller  and  purchaser.  Llebig*s 
Extract  of  Meat  Co.  v.  Walker  (C.  G. 
1902)  115  Fed.  822. 

Misrepresentations  made  upon  labels 
and  wrappers  and  in  advertisements  re- 
specting the  medicinal  properties  of  the 
article  will  not  debar  one  from  relief 
in  equity,  where  he  has  permanently 
discontinued  such  misrepresentations 
and  makes  only  such  representations  as 
are  considered  warranted.  Moxie  Nerve 
Food  Co.  of  New  England  v.  Modox 
Go.   (G.  G.  1907)  153  Fed.  487,  order 
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affirmed  Modoz  Co.  y.  Mozie  Nerve 
Food  Co.  (1907)  162  Fed.  &49,  89  C. 
C.  A.  441. 

Complainant  cannot  enjoin  use  of 
names  which  are  original  and  fanciful 
as  applied  to  his  compound,  where  he  is 
either  perpetrating  a  fraud  on  the  pub- 
lic by  falsely  claiming  the  presence  of 
oil  of  pine  as  an  ingredient,  or  claim- 
ing .  a  trade -name  in  a  mere  proper 
pharmaceutical  designation  of  the  drug 
he  seeks  to  protect.  Leach  v.  Scarff  (C. 
C.  1911)  188  Fed.  446. 

Where  a  red  cross  was  only  sugges- 
tive of  asepsis  and  general  cleanliness, 
and  not  descriptive  of  the  general  char- 
acter of  the  brush,  and  not  intended  to 
imply  consent  or  approval  of  its  use  by 
the  Ked  Cross  Society,  it  was  not  ob- 
jectionable as  being  either  illegal  or  de- 
ceitful in  itself.  Loonen  v.  Deitsch  (C. 
C.  1911)  189  Fed.  487. 

Where  complainant  used  a  red  cross 
as  a  trade-mark  on  toothbrushes,  the 
fact  that  he  added  the  words  "Red 
Cross  Brush"  or  ''Red  Cross"  did  not 
convict  him  of  bad  faith  as  indicating 
that  the  brushes  had  been  adopted  by 
or  had  anything  to  do  with  the  Red 
Cross  Society.     Id. 

Where,  in  a  suit  to  restrain  the  in- 
fringement of  a  trade-mark  bottles  were 
so  labeled  and  lettered  as  to  induce  the 
public  to  believe  that  they  were  obtain- 
ing a  quality  of  whisky  far  superior  to 
what  they  actually  bought,  equity  will 
not  interfere.  J.  W.  Epperson  &.  Co. 
V.  Bluthenthal  (Ala.  1906)  42  So.  863. 

The  use  of  the  word  "Habana'*  on  a 
label,  when  in  fact  the  cigars  on  which 
the  label  appeared  were  merely  Havana 
filler,  is  such  a  deceit  on  the  public  that 
equity  will  furnish  no  relief  against  an 
infringement.  Soils  Cigar  Co.  v.  Pozo 
(1891)  16  Colo.  388,  26  Pac.  556,  25 
Am.  St.  Rep.  279. 

Use  of  the  words  "the  only  high  grade 
butterine"  is  not  such  fraud  or  decep- 
tion as  to  deprive  the  manufacturer  of 
the  protection  of  a  court  of  equity  in 
its  use  as  a  trade-mark.  William  J. 
Moxley  Co.  v.  Braun  &  Fitts  Co.  (1901) 
93  111.  App.  183. 

One  who  advertised  his  nostrum  as  a 
certain  cure  for  a  large  number  of  dis- 
eases, for  many  of  which  the  medicine 
would  be  palpably  ineffectual,  cannot 
enjoin '  an  infringement  of  the  trade- 
name of  such  medicine  by  a  competitor. 
A.  N.  Chamberlain  Medicine  Co.  v.  H. 
A.  Chamberlain  Medicine  Co.  (Ind. 
App.  1909)  86  N.  B.  1026. 

Where  a  bill  to  enjoin  the  wrongful 
imitation  of  a  trade-mark  alleged  that 
complainant's  preparation  was  "free 
from  all  mineral  and  poisonous  sub- 
stances," which  allegation  was  shown 
to  be  false,  equity  would  not  protect 
complainant  in  deceiving  the  public  by 
such  false  representations.  Laird  v. 
Wilder  (1872)  72  Ky.  (9  Bush.)  131, 15 
Am.  Rep.  707. 

Where  statements  as  to  grade,  qual- 
ity, brand,  and  importation  of  tea  are 
deceptive,   though  not  deliberately   so, 
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plaintiffs  have  no  right  to  equitable  in- 
terference for  infringement  of  trade- 
mark. Kenny  v.  Gillet  (1889)  70  Md. 
674,  17  AU.  499. 

Equity  will  not  protect  as  a  trade- 
mark, the  statement  on  the  label:  *The 
great  smallpox  and  diphtheria  cure  and 
preventive.  Cures  the  worst  cases 
vnthout  marking,  unless  already  scab- 
bed"—asserting  a  falsehood,  and  being 
designed  to  deceive  the  public '  Houch- 
ens  V.  Houchens  (1902)  61  A.  822,  95 
Md.  37. 

Where  plaintiff  made  and  extensively 
advertised  a  bread  as  "Creamalt,"  a 
"new  bread  made  with  milk  and  malt" 
which  was  true,  he  was  not  precluded 
from  enjoining  defendant  from  imitat- 
ing the  bread;  the  word  "Creamalt" 
not  necessarily  implying  the  use  of 
pure  cream,  and  it  being  fair  to  term 
the  bread  a  new  bread,  though  these  in- 
gredients had  been  used  before.  George 
G.  Fox  Co.  V.  Best  Baking  Co.  (1911) 
95  N.  E.  747,  209  Mass.  251. 

The  designation  of  complainant's 
products  as  **nonfluid  oils"  held  not  a 
material  misrepresentation,  so  as  to  de- 
feat his  right  to  protection  against  imi- 
tation. New  York  &  New  Jersey  Lu- 
bricant Co.  V.  O.  W.  Young  (N.  J.  1915) 
94  A.  570. 

The  use  of  the  word  "Magnetic" 
where  there  was  no  pretense  that  the 
liquid  possessed  any  magnetic  qualities 
does  not  show  any  fraudulent  intent  to 
deceive  the  public  which  would  deprive 
plaintiff  of  its  right  to  an  injunction. 
D.  Ransom,  Son  &  Co.  v.  Ball  (1880) 
64  Hun,  636,  7  N.  Y.  Supp.  238. 

Where  plaintiff  sought  to  enjoin  imi- 
tation of  a  trade -mark,  consisting  of  a 
certain  device  with  Italian  words,  des- 
ignating the  macaroni  as  large  and  in- 
dicating the  province  of  Genoa,  Italy, 
while  that  sold  by  plaintiff  was  a  do- 
mestic product,  as  the  impression  con- 
veyed by  plaintiff's  trade-mark  was  the 
false  idea  that  his  product  was  the 
genuine  Italian  macaroni,  he  was  not 
entitled  to  protection.  Wilson  v.  Need- 
ermann  (Ohio.  1888.  Super.  Ct  Cin.) 
19  Wkly.  Law  BuL  268. 

Where  the  first  manufacturers  of  a 
drug  for  the  trade  claimed  in  their  cir- 
culars and  labels  to  be  its  discoverers, 
the  statement,  whether  true  or  false, 
was  not  one  of  a  material  fact,  and  did 
not  affect  plaintiffs*  right  to  an  injunc- 
tion to  prevent  the  wrongful  use  of 
their  trade-mark.  Lloyd  v.  William  S. 
Merrill  Chemical  Co.  (Ohio,  1891,  Su- 
per. Ct.  can.)  25  Wkly.  Law  Bui.  319. 

Where  a  wholesale  grocer  adopted  as 
a  trade -mark  on  his  syrups  the  words 
"Georgia  Coon,"  using  the  words  "Gen- 
uine molasses"  in  connection  therewith 
on  molasses  that  was  not  pure  cane 
molasses,  but  was  formed  largely  of 
glucose,  which  was  generally  known  and 
no  one  could  be  deceived  by  the  labels, 
the  use  of  the  words  "Genuine  molas- 
ses" was  not  such  a  deception  as  to 
prevent  the  wholesale  grocer  from  ob- 
taining   relief    in   a    court    of    equity 
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against  one  infringing  the  trade-mark. 
Western  Grocer  Co.  v.  Caffarelli  Bros. 
(Tex.  CiT.  App.  1908)  108  S.  W.  413. 

Under  R.  S.  Wis.  1898,  ft  1409g,  a 
proprietary  medicine  label  which  false- 
ly states  that  the  medicine  is  put  up 
by  a  physician  will  not  be  protected  by 
injonction.  Lemke  v.  Dietz  (1904)  98 
N.  W.  936.  121  Wis.  102. 

4. Patented  and  copyrighted  ar« 

tides^-No  right  to  a  trade-mark  which 
includes  the  word  "patent**  and  de- 
scribes the  article  as  "patented"  can 
arise  when  there  is  and  has  been  no 
patent;  nor  is  the  claim  valid  for  other 
words  used,  where  it  is  based  upon  their 
use  in  connection  with  that  word. 
Holzapfers  Compositions  Go.  ▼.  Raht- 
jen*B  American  Composition  Co.  (1901) 
22  Sup.  Ct.  6,  183  U.  S.  1,  46  L.  Ed. 
49,  97  O.  G.  958,  reyersing  decree 
Rahtzen*s  Composition  Co.  (1900)  101 
Fed.  257,  41  C.  C.  A.  329. 

The  use  of  the  word  "patent**  to  in- 
dicate a  medicine  made  by  a  secret 
formula,  when  the  medicine  is  in  fact 
not  patented,  is  not  such  fraud  as  de* 
feats  the  right  of  the  manufacturer  to 
relief  in  equity  against  unfair  compe- 
tition. Jacobs  V.  Beecham  (1911)  31 
Sup.  Ct.  555,  221  U.  S.  263,  55  L.  Ed. 
729,  affirming  decree  Beecham  v.  Ja- 
cobs (1908)  159  Fed.  129,  86  C.  C.  A. 
623. 

The  names  on  fruit  jars,  "Mason's 
Patent,  Nov.  30th,  1858,"  "Mason's  Im 
proved,"  and  "The  Mason  Jar  of  1858, 
held  not  entitled  to  protection  because 
having  a  tendency  to  mislead  the  pub- 
lic, a  patent  therefor  having  been  ad- 
judged invalid,  but  the  designation  "The 
Mason  Jar  of  1872*'  is  not  open  to  the 
same  objection.  Consolidated  Fruit- 
Jar  Co.  V.  Dorflinger  (C.  C.  1874)  Fed. 
Oas.  No.  3,129. 

A  person  has  no  right  to  mark  his 
goods  with  any  words  or  terms  indi- 
cating that  they  are  manufactured  un- 
der a  patent  which  he  does  not  own  and 
has  no  right  to  use,  and  the  courts 
win  restrain  him  from  such  action. 
Washburn  &  Moen  Mfg.  Co.  Vv  Haish 
(C.  C.  1879)  Fed.  Cas.  No.  17,217. 

The  use  for  several  years  after  a 
patent  had  expired  of  the  word  "pat- 
ented/* or  statements  clearly  implying 
that  the  article  was  protected  by  a 
patent,  is  such  a  fraud  as  will  preclude 
relief  in  equity  against  unfair  compe- 
tition, although  no  such  statements 
were  made  in  connection  with  complain- 
ant's trade-mark,  or  on  the  packages 
themselves.  Burton  v.  Stratton  (C.  C. 
1882)  12  Fed.  696,  699;  Preservaline 
Mfg.  Co.  V.  Heller  Chemical  Co.  (C.  C. 
1902)  118  Fed.  103. 

Where,  after  expiration  of  the  pat- 
ent, in  order  to  claim  a  trade -mark  in 
the  name  by  which  the  patented  medl- 
cme  was  known,  the  owner  asserted 
for  the  first  time  that  in  the  prepara- 
tion of  the  medicine  it  varied  from  the 
formula  of  the  patent,  this  conduct  was 
not  such   as  to  commend  itself  to  a 


court  of  equity,  on  a  motion  to  restrain 
alleged  unfair  competition.  Centaur 
Co.  V.  Marshall  (C.  C.  1899)  92  Fed. 
605. 

An  index  line  pointing  significantly 
to  the  feature  of  the  article  is  not  such 
reference  to  a  patent,  which  had  been 
held  invalid  except  as  to  the  triple 
band  of  spring  wire  to  strengthen  the 
hook,  as  will  constitute  such  a  decep- 
tion of  the  public  as  precluded*  com- 
plainant from  relief  in  a  court  of  equity 
against  unfair  competition.  De  Long 
Hook  &.  Eye  Co.  v.  Francis  Hook  & 
Eye  &  Fastener  Co.  (C.  C.  1905)  139 
Fed.  146,  decree  modified  (1906)  144 
Fed.  682,  75  C.  C.  A.  484. 

The  presence  of  the  word  "Copy- 
righted" on  a  label,  when  in  fact  it  had 
not  been  copyrighted,  was  not  such  a 
misrepresentation  as  would  prevent  the 
owner's  receiving  protection.  Solis 
Cigar  Co.  v.  Pozo  (1891)  16  Colo.  388, 
26  Pac.  556,  25  Am.  St.  Rep.  279. 

Where  complainant  advertised  that 
its  method  of  marking  its  name  on  the 
selvedge  of  silk  was  patented,  and  no 
patent  right  existed,  such  action  was 
ground  for  refusing  complainant  a  pre- 
liminary injunction  against  infringe- 
ment.. Stirling  Silk  Mfg.  Co.  v.  Sterling 
Silk  Co.  (1900)  46  A.  199,  59  N.  J.  Eq. 
394. 

Where  one  was  notified  that  his  ap- 
plication had  been  allowed  and  letters 
patent  would  be  forwarded  in  Septem< 
her,  that  the  words  "patent  Sept." 
were  used  by  the  manufacturer  before 
actual  receipt  of  the  letters  patent 
would  not  bar  his  right  to  protect  his 
trade-mark.  Lauferty  v.  Wheeler  (N. 
T.  1882)  11  Abb.  N.  C.  220. 

The  use  by  plaintiffs  on  their  regis- 
tered label  of  the  words  "Pat.  Aug. 
13th,  1872,"  that  being  the  date  of  the 
registry  of  their  trade-mark,  cannot  be 
regarded  as  a  false  affirmation  that  the 
goods  were  patented,  so  as  to  deprive 
them  of  relief  from  infringement.  Cahn 
V.  Gottschalk  (1888)  14  Daly,  642,  2 
N.  Y.  Supp.  13. 

5.  Wrongful    use    of    name.— 

Where  a  father  and  son  were  in  part- 
nership, using  as  a  trade-mark  *'C.  B. 
&  Son,"  and  the  father  sold  his  interest 
to  others  of  his  sons,  who  continued  the 
business  with  the  former  son,  the  use  of 
the  same  trade -mark  by  the  new  firm 
was  not  misrepresentation,  such  as  to 
bar  the  right  to  restrain  infringement 
of  the  trade-mark.  Feder  v.  Benkert 
a896)  70  Fed.  613,  18  C.  C.  A.  549, 
affirming  judgment  Benkert  v.  Feder 
(C.  C.  1888)  34  Fed.  534. 

The  administrator  of  a  manufacturer 
was  not  entitled  to  restrain  unfair  com- 
petition and  infringement,  having  mis- 
led the  public  to  believe  that  the  de- 
cedent rUU  Uved,  and  his  personality 
havine  been  a  factor  in  the  retention 
of  the  Kood  will.  Hazlett  v.  Pollack 
Stogie  Co.  (1912)  195  ^^^'-^ 28.  115  C. 
O.  A.  30,  39  L.  B.  A.  (N.  R)  632,  af- 
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firming  decree  (O.  C.  1911)  188  Fed. 
494. 

Right  to  relief  in  equity  against  in- 
fringement of  trade  names,  etc.,  held 
subject  to  forfeiture  through  decep- 
tion of  the  public.  Hazlett  t.  Pollack 
Stogie  Co,  (1912)  195  Fed.  28,  115  C. 
C.  A.  30,  36  L.  R.  A.  (N.  S.)  632,  af- 
firming decree  (C.  C.  1911)  188  Fed. 
494. 

A  company  which,  after  acquiring  the 
business  and  the  right  to  the  exclusive 
use  of  the  name  *'Chickering''  as  a 
trade-name,  continued  so  to  use  it  on 
the  fall  board  and  name  plate  of  pianos 
manufactured  by  it,  is  not  guilty  of 
such  a  fraud  on  the  public  as  would 
deprive  it  of  the  right  to  protect  the 
name  against  infringement.  Chicker- 
ing  V.  Chickering  &  Sons  (1914)  215 
Fed.  490,  131  C.  C.  A.  538. 

A  person  who  appropriates  a  trade- 
mark belonging  to  another,  without  his 
consent,  cannot  afterwards  acquire  a 
good  title  by  the  abandonment  thereof 
by  the  first  proprietor;  and  a  third  per- 
son, using  the  same  trade-mark,  may 
plead  such  defect  of  title,  in  a  suit  by 
the  person  who  first  wrongfully  appro- 
priated it  O'Rourke  v.  Central  City 
Soap  Co.  (C.  C.  1885)  26  Fed.  516. 

A  corporation  which  succeeds  to  a 
business  and  the  use  of  a  trade -mark 
is  not  debarred  from  suing  to  restrain 
infringers,  either  by  the  absence  of  an 
assignment  of  the  business  by  its  prede- 
cessors, or  a  supposed  trespass  on 
rights  of  the  defendant  by  such  prede- 
cessors, which  does  not  appear  to  have 
caused  injury.  Royal  Baking  Powder 
Co.  V.  Raymond  (C.  C.  1895)  70  Fed. 
376,  appeal  dismissed  Raymond  v.  Roy- 
al Baking  Powder  Co.  (1896)  76  Fed. 
465,  22  C.  C.  A.  276. 

The  mere  fact  that  partners  conduct 
their  business  under  the  name  of  the 
** Standard  Distilling  Company"  is  not 
sufficient  to  show  that  they  represent 
themselves  as  a  corporation  for  the 
purpose  of  deceiving  and  defrauding 
the  public,  so  as  to  debar  them  of  the 
right  to  invoke  the  protection  of  a 
court  of  equity  in  the  use  of  such  name. 
Block  V.  Standard  Distilling  &  Distrib- 
uting Co.  (C.  C.  1899)  95  Fed.  978. 

One  who  has  wrongfully  appropriat- 
ed the  business  of  a  licensee  under  a 
patent  has  no  standing  to  complain  of 
unfair  competition  because  of  his  sale 
of  a  similar  article  under  a  like  name. 
Corbin  v.  B.  Taussig  &  Co.  (C.  C. 
1904)  132  Fed.  662,  decree  modified 
Taussig  V.  Corbin  (1906)  142  Fed.  660, 
73  C.  C.  A.  656. 

After  plaintiffs  had  severed  their  con- 
nection with  "Millbrae  Dairy,"  but  con- 
tinued to  use  the  name,  they  could  not 
restrain  defendant  from  using  the  name 
"Millbrae"  in  a  competing  business, 
since  their  own  use  of  the  name  was  a 
fraud  on  the  public.  Millbrae  Co.  v. 
Taylor  (Cal.  1894)  37  Pac.  235,  26  L. 
R.  A.  193. 

Use  of  the  name  of  a  former  presi- 
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dent  of  a  corporation  aa  its  corporate 
name,  and  his  surname,  used  posses- 
sively, as  its  popular  name,  does  not 
import  a  declaration  that  a  person  of 
the  name  used  is  now  connected  with 
it,  so  as  to  render  such  use  fraudulent. 
Dodge  Stationery  Co.  v.  Dodge  (1904) 
78  P.  879.  145  Cal.  380. 

A  dealer  doing  business  under  an  as- 
sumed name,  who  stamped  on  the  shoes 
the  assumed  name,  adopted  the  name  as 
a  trade-mark,  and  whose  letter  heads 
contained  the  assumed  name,  followed 
by  the  words  "Manufacturers  of  •  •  * 
Shoes,"  was  not  guilty  of  such  fraudu- 
lent representations  as  would  defeat  his 
right  to  recover  the  profits  realized  by 
another  through  the  wrongful  use  of 
the  trade-mark.  Nelson  v.  J.  EL  Win- 
chell  &  Co.  (1909)  89  N.  E.  180,  203 
Mass.  75,  23  L.  R.  A.  (N.  S.)  1150. 

A  rival  dealer  will  not  be  restrained 
from  the  use  of  a  trade-name  where 
plaintiff  is  himself  wrongfully  using  the 
name.  Amos  H.  Van  Horn  v.  Coogan 
(1894)  52  N.  J.  Eq.  (7  Dick.)  380,  28 
Ati.  788. 

Circulating  catalogues  and  price  lists 
containing  false  statements  as  to  the 
exclusive  right  to  a  name,  where  it  is 
not  proved  that  the  trade-name  owes 
its  value  to  such  false  representations, 
and  the  publication  had  ceased  prior  to 
the  filing  of  the  bill  will  not  prevent 
plaintiffs  relief  from  unfair  competi- 
tion. Johnson  &  Johnson  v.  Seabury 
&  Johnson  (N.  J.  1907)  67  A.  36. 

Chancery  will  not  enjoin  the  use  of  a 
trade-name  similar  to  complainants' 
name,  "London  Shop,"  to  the  extent 
that  complainants  seek  to  benefit  from 
a  suggestion  by  their  name  that  their 
stores  are  connected  with  a  London 
store,  which  is  untrue.  Rosenthal  v. 
Blatt   (N.  J.  Ch.  1912)  83  A.  387. 

Where  one  sold  the  right  to  use  his 
name,  the  purchaser's  assignee  thereof 
may  not  restrain  the  sale  by  third  per- 
sons of  goods  made  by  the  owner  of 
such  name  and  stamped  therewith, 
since  to  grant  such  an  injunction  would 
enable  the  plaintiffs  to  perpetrate  a 
fraud  on  the  public.  Samuel  v.  Ber- 
ger  (N.  Y.  1856)  24  Barb.  163. 

The  right  to  a  name  u^ed  by  persons 
in  their  calling  equity  will  not  protect 
where  the  name  or  phrase  claimed  as 
such  is  intended  and  calculated  to  de- 
ceive the  public.  Fay  v.  Lambourne 
(1908)  108  N.  Y.  Supp.  874,  124  App. 
Div.  245. 

The  right  to  a  name  used  by  persons 
in  their  calling  is  similar  to  the  right 
to  the  use  of  a  trade-mark,  which  right 
equity  will  not  protect  where  the  name 
or  phrase  claimed  as  such  is  intended 
and  calculated  to  deceive  the  public. 
Fay  V.  Lambourne  (1909)  90  N.  B. 
1158,  196  N.  Y.  575. 

A  judgment  enjoining  one  not  enti- 
tled to  the  use  of  the  prefix  "Dr."  from 
manufacturing  or  selling  any  proprie- 
tary remedies  under  his  name  with  the 
prefix  "Dr.,"  and  from  using  his  name 
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in  his  business  in  such  a  manner  aa  to 
mislead  does  not  interfere  with  his 
right  to  honestly  use  his  name  in  an 
honest  business.  World*s  Dispensary 
Medical  Ass'n  v.  Pierce  (1910)  122  N. 
Y.  Supp.  818,  138  App.  Div.  401. 

Where  plaintiff  purchased  the  busi- 
ness of  a  bankrupt  tea  company,  to- 
gether with  the  right  to  use  its  name, 
its  use  of  the  name  to  advertise  its 
goods  was  not  a  fraud  on  the  public, 
even  though  the  grades  of  the  goods 
had  been  changed  since  the  purchase, 
and  plaintiff  was  entitled  to  an  injunc- 
tion to  prevent  another  person  from 
infringing  ita  right  to  use  the  name  of 
the  bankrupt  tea  company.  James  Van 
Dyk  Co.  V.  F.  V.  ReiUy  Co.  (1911) 
130  N.  T.  Supp.  755,  73  Misc.  Rep.  87. 
The  use  of  the  trade-mark  "Trommer 
Extract  of  Malt  Co.,*'  used  by  one  who 
made  his  extract  in  an  entirely  differ- 
ent manner  from  Trommer,  whose  ex- 
.  tract  was  justly  famous,  was  fraudu- 
lent, and  therefore  not  to  be  protected. 
Buckland  v.  Rice  (1884)  40  Ohio  St 
526. 

6.  Unlaviffol  business^— *A  corporation 
engaged  in  the  liquor  trade  contrary 
to  law  cannot  sue  to  enjoin  another 
corporation  from  using  a  name  similar 
to  its  own.  Portsniouth  Brewing  Co. 
T.  Portsmouth  Brewing  &  Bottling  Co. 
(1893)  67  N.  a  433,  30  Atl.  346. 

Where  an  unincorporated  association 
of  operatives  allows  a  device  adopted 
to  designate  articles  manufactured  by 
its  members  to  be  used  by  those  man- 
ufactories only  which  employ  exclu- 
sirely  its  members,  this  is  not  con- 
clusive that  the  objects  of  the  associa- 
tion are  illegal,  so  as  to  deprive  it  of 
the  right  of  protection  of  its  device 
against  fraudulent  imitations.  Stras- 
ser  V.  Moonelis  (1888)  55  N.  Y.  Super. 
Ct  (23  Jones  &  S.)  197. 

7.  lajarioas  article.— A  trade-mark, 
attached  to  a  medicinal  preparation 
which  may  do  some  good  as  advertised, 
is  not  invalid  because  the  preparation 
is  harmfnl  when  an  excessive  amount  is 
taken.  ^Theodore  Rectanus  Co.  v.  Unit- 
ed Drug  Co.  (1915)  226  Fed.  646,  141 
C.  C.  A.  301.  • 

In  a  suit  to  restrain  defendant's  use 
of  the  word  "Rex"  in  competition  with 
complainant's  *'Rex"  dyspepsia  tablets, 
that  the  tablets  were  made  of  drugs 
which  were  harmful,  when  taken  oth- 
erwise than  as  prescribed,  was  no  de- 
fense. United  Drug  Co.  v.  Theodore 
Rectanus  Co.  (D.  O.  (1913)  206  Fed. 
570. 

8.  Abandonment  and  extinguishment. 

—Abandonment  or  extinguishment  as 
affecting  registration  of  mark  or  as  to 
right  to  use  of  name  of  patented  arti- 
cle on  expiration  of  patent,  see  notes 
under  §  9490,  ante. 

A  person  may  adopt  as  a  valid  trade- 
mark words  which  have  been  originat- 
ed by  another  and  afterwards  abandon- 
ed by  him.    Rome  Machine  &  Foundry 


Co.  V.  Davis  Foundry  &  Machine  Works 
(Ga.  1910)  68  S.  B.  800;  W.  A.  Gaines 
&  Co.  V.  E.  Whyte  Grocery,  Fruit  & 
Wine  Co.  (1904)  107  Mo.  App.  507,  81 
S.  W.  W8;  Rosenburg  v.  Fremont  Un- 
dertaking Co.  (Wash.  1911)  114  P.  886. 

Abandonment  of  the  right  to  the  ex- 
clusive use  of  a  distinctive  package  or 
other  dress  for  goods  is  not  shown  by 
the  fact  that  it  has  been  also  used  by 
others,  unless  there  has  been  such  ac- 
quiescence by  complainant  as  to  indi- 
cate also  an  intention  to  abandon.  Sax- 
lehner  v.  Eisner  &  Mendelson  Co.  (1900) 
21  Sup.  Ct.  7,  179  U.  S.  19,  45  L.  Ed. 
60  (reversing  decree  [1899]  91  Fed. 
536,  33  C.  C.  A.  291);  Actiengesell- 
schaft  Vereinigte  Ultramarin-Fabriken 
V.  Amborg  (1901)  109  Fed.  151,  48  C. 
C.  A.  264. 

Right  to  sue  for  violation  of  trade- 
mark is  lost  by  Jong  delay  or  gross 
laches.  McLean  v.  Flpming  (1877)  96 
U.  S.  245,  24  L.  Ed.  828. 

The  right  to  an  injunction  against  the 
intentional  use  of  complainant's  trade- 
mark is  not  lost  by  laches,  though  the 
action  was  not  brought  for  13  years 
after  infringement  began,  especially 
where  it  does  not  appear  that  the  trade- 
mark has  acquired  an  increased  value 
from  defendant's  use;  but  an  account- 
ing will  not  be  granted.  Menendez  v. 
Holt  (1888)  128  U.  S.  514,  9  Sup.  Ct. 
143,  32  L.  Ed.  526,  affirming  decree 
Holt  V.  Menendez  (C.  C.  1885)  23  Fed. 
869. 

The  right  to  a  trade-mark  once  lost 
by  permitting  infringements  until  the 
word  has  become  generic  is  not  regain- 
ed here  by  a  change  of  the  law  of  the 
country  of  its  origin,  by  which  the  own- 
er's right  to  it  is  established  there  after 
it  has  been  held  to  ne  public  property 
for  many  years.  Saxlehner  v.  Eisner  & 
Mendelson  Co.  (1900)  21  Sup.  Ct.  7, 179 
U.  S.  19,  45  L.  Ed.  60,  reversing  decree 
(1899)  91  Fed.  536,  33  C.  C.  A.  291. 

The  adoption  by  the  Carthusian  monks 
of  a  new  designation  for  the  liqueur 
manufactured  by  them  is  not  such  an 
abandonment  of  their  old  marks  as  will 
preclude  relief  against  infringement  in 
the  United  States  by  the  French  liquid 
da  tor  of  their  properties,  or  those  claim- 
ing under  him,  where  such  change  was 
made  in  order  to  save  the  French  mar- 
ket for  their  product,  and  they  have 
continuously  asserted  their  rights 
against  infringers.  Baglin  v.  Ousenler 
Co.  (1911)  31  Sup.  Ct.  669,  674,  221  U. 
S.  580,  55  L.  Ed.  863,  reversing  decree 
a908)  164  Fed.  25,  90  C.  C.  A.  499. 

One  who,  after  using  an  alleged  trade- 
mark for  a  short  time,  abandons  it  for 
nearly  a  quarter  of  a  century,  has  no 
right  to  resume  its  use  after  it  has  been 
long  employed  by  another,  who  has  built 
up  under  it  a  large  and  successful  busi- 
ness. Raymond  v.  Royal  Baking-Pow- 
der  Co.  (1898)  85  Fed.  231,  29  C.  C.  A. 
245,  affirming  Royal  Baking  Powder  Co. 
V.  Raymond  (C.  C.  1805)  70  Fed.  376. 

By  the  failure  to  take  action  for  the 
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protection  of  his  rights,  the  foreign 
owner  abandoned  all  exclusive  claim  to 
the  use  in  the  United  States  of  the 
trade-name.  Saxlehner  v.  Mendelson 
Co.  (1900)  21  Sup.  Ct  7,  179  U.  S. 
19,  45  L.  Ed.  60,  93  O.  G.  940,  revers- 
ing (1899)  91  Fed.  536,  33  C.  O.  A.  291, 
and  modifying  decree  (G.  G.  1898)  88 
Fed.  61. 

Where  the  manufacturer  of  an  article 
placed  upon  the  packages  a  notice  in 
the  usual  form  that  the  article  was 
made  under  a  patent,  the  right  to  the 
exclusive  use  of  the  name  of  the  arti- 
cle as  a  trade-name  expires  with  the 
expiration  of  the  patent,  whether  the 
article  was  in  fact  made  in  accordance 
^Ith  the  patent  or  not  Horlick*s  Food 
Co.  V.  Elgin  MUkine  Go.  (1903)  120 
Fed.  264,  56  G.  G.  A.  544;  G.  &  C. 
Merriam  Co.  v.  OgUvie  (1908)  159  Fed. 
638,  88  G.  G.  A.  596,  16  L.  R.  A.  (N. 
S.)  549,  14  Ann.  Gas.  796,  modifying 
decree  Ogilvie  v.  G.  &  C.  Merriam  Go. 
(G.  G.  1907)  149  Fed.  858,  and  writ  of 
certiorari  denied  (1908)  28  Sup.  Gt. 
761,  209  U.  S.  551,  52  L.  Ed.  922. 

Abandonment  of  a  trade -mark  will 
not  be  found,  unless  supported  by  proof 
of  a  clear  intention  of  the  owner  to  en- 
tirely discontinue  its  use.  Metcalf  v. 
Hanover  Star  Milling  Go.  (1913)  204 
Fed.  211,  122  G.  G.  A.  483. 

The  right  to  use  a  trade-mark  held 
forfeited  by  nonuser  for  eight  years. 
BlackweU  v.  Dibrell  (G.  G.  1878)  Fed. 
Gas.  No.  1,475. 

Voluntary  relinquishment  of  the  orig- 
inal mark  for  a  new  device  forfeits  the 
right  to  the  old  mark.  Manhattan  Med- 
icine Go.  V.  Wood  (a  G.  1878)  Fed. 
Gas.  No.  9,026. 

Abandonment  of  a  trade-mark  is  not 
made  out  by  showing  numerous  infringe- 
ments in  which  the  owners  of  such 
trade-mark  have  not  acquiesced.  Wil- 
liams V.  Adams  (G.  G.  1879)  Fed.  Gas. 
No.  17,711. 

A  corporation  which  has  acquired  a 
property  right  to  the  use  of  a  trade- 
mark cannot  be  deprived  thereof  by 
the  assumption  of  such  name  subse- 
quently by  another  corporation,  wheth- 
er the  latter  select  its  name  by  the  act 
of  corporators  or  the  name  is  selected 
for  it  in  a  special  act  by  the  legislative 
body.  Goodyear  Rubber  Co.  v.  Good- 
year's  Rubber-Mfg.  Co.  (G.  G.  1884) 
21  Fed.  276,  decree  reversed  Goodyear's 
Rubber  Mfg.  Go.  v.  Goodyear  Rubber 
C5o.  (1888)  9  Sup.  Gt  166,  128  U.  S. 
598,  32  L.  Ed.  535. 

That  the  owner  of  a  trade-mark  al- 
lows the  packages  to  be  labeled  with 
the  names  of  the  dealers  to  whom  the 
article  is  sold  does  not  invalidate  the 
trade-mark.  Lichtenstcin  v.  Goldsmith 
(G.  G.  1889)  87  Fed.  359. 

The  words  "Webster's  Dictionary," 
which  appeared  on  the  title-page  of  the 
edition  of  1847,  are  now  public  proper- 
ty, by  reason  of  the  expiration  of  the 
copyright;  and  any  one  may  reprint 
that    edition,    and    entitle    the    reprint 

(10840) 


**Webster'B  Dictionary."  Merriam  v. 
Famous  Shoe  &  Clothing  Go.  (G.  C. 
1891)  47  Fed.  411. 

Where  plaintiflf's  predecessors  for 
some  years  pooled  with  other  manufac- 
turers, and  all  sold  Uke  patterns  under 
like  labels,  there  had  been  no  such  in- 
discriminate use  of  the  patterns  as 
would  deprive  plaintiff  of  its  exclusive 
right.  Cleveland  Stone  Go.  v.  Wallace 
(G.  G.  1892)  52  Fed.  431. 

PlaintifTs  predecessors  used  the  words 
"La  Venzolana"  on  five  shipments  of 
flour  in  1873,  three  in  1885,  one  in  1886, 
several  in  1887.  1888,  1889,  and  1890. 
Plaintiff  used  them  on  similar  shipments 
thereafter,  and  caused  same  to  be  regis- 
tered as  a  trade-mark  November,  1891. 
Defendant  has  used  the  same  words 
much  more  continuously  and  extensively 
on  similar  shipments  since  Gctober, 
1884.  Held,  that  whatever  rights  ac- 
crued to  plaintiff's  predecessors  by  the 
use  of  the  words  in  1873  were  lost  by 
abandonment  long  before  defendant  be- 
gan using  them  in  1884.  Brower  t. 
Boulton  (C.  C.  1892)  53  Fed.  389. 

The  omission  from  a  registered  trade- 
mark of  a  feature  theretofore  some- 
times used  in  connection  with  it  is  an 
abandonment  of  that  feature  to  the  pub- 
lic. Pittsburgh  Crushed-Steel  Go.  v. 
Diamond  Steel  Go.  (G.  G.  1898)  85 
Fed.  637. 

Advertisements  by  the  exclusive  sell- 
ing agent  that  the  trade-name  had  be- 
come a  general  name  for  all  similar  wa- 
ters, held  an  abandonment  of  the  trade- 
mark, which  was  binding  on  the  owner 
of  the  wells.  Saxlehner  v.  Eisner  & 
Mendelson  Co.  (C.  G.  1898)  88  Fed.  61, 
decree  modified  (1899)  91  Fed.  536,  33 
C.  G.  A.  291.  which  is  reversed  (1900) 
21  Sup.  Gt.  7,  179  U.  S.  19,  45  L.  Ed. 
60. 

Right  to  an  accounting  by  an  in- 
fringer of  a  trade -mark  is  barred  by 
laches,  where  he  openly  infringed  for 
over  three  years,  to  the  knowledge  of, 
hnd  without  objection  by,  the  owner  of 
the  trade-mark.  N.  K.  Fairbank  Co.  v. 
Luck  el,  King  &  Cake  Soap  Co,  (C.  G. 
1901)  106  Fed.  498. 

The  original  user  of  the  word  "Sing- 
er," to  denote  the  source  of  manufac- 
ture of  sewing  machines,  by  applying  it 
also  to  designate  the  machine  itself,  lost 
the  right  to  prevent  others  from  using 
it,  provided  they  clearly  specified  the 
actual  manufacturer,  but  is  not  pre- 
cluded from  enjoining  its  use  to  mislead 
and  deceive  purchasers.  Singer  Mfg. 
Go.  V.  Hippie  (G.  G.  1901)  109  Fed.  152. 
The  fact  that  a  manufacturer  has 
modified  the  dress  by  which  its  goods 
had  become  known  to  the  public,  does 
not  justify  a  rival  manufacturer  in 
adopting  or  simulating  the  earlier  dress. 
De  Long  Hook  &  Eye  Go.  v.  Francis 
Hook  &  Eye  &  Fastener  Go.  (C.  O. 
1908)  159  Fed.  292,  decree  aflirmed 
(1909)  168  Fed.  898,  94  G.  G.  A.  310. 
Complainant  had  instituted  eight  dif- 
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ferent  raiU  in  the  United  States  to 
restrain  imitation  of  its  dress  of  bottles 
in  which  it  sold  Guinness'  Btont,  includ- 
iDf  the  capsnle;  and  in  1898,  when  R. 
commenced  selling  the  same  stout  un- 
der similar  labels,  collocation,  and  cap- 
Boles,  complaint  was  made,  and  negotia- 
tions  followed.  Suit  was  commenced  in 
1S96,  which  was  considerably  delayed 
owing  to  the  residence  of  the  parties 
and  witnesses;  and,  complainant's  so- 
licitor dying,  the  suit  was  discontinued 
by  consent  in  1901.  A  new  suit  was  in- 
Bdtuted  in  March,  1901,  and  evidence 
was  taken  therein  in  1906,  1908,  and 
1909;  there  being  no  orders  limiting  the' 
time,  or  motions  or  requests  for  more 
expeditious  prosecution,  and  since  the 
snit  was  begun  there  had  been  a  par- 
tial compliance  by  R.  with  complainant's 
denumd.  Held,  that  complainant  had 
not  abandoned  its  right  to  the  protec- 
tion of  its  labels,  capsule,  and  colloca- 
tion. Edward  &  John  Burke,  Limited, 
T.  Bishop  (1910)  ,175  Fed.  167. 

In  order  to  establish  abandonment  of 
a  merchant's  right  to  protection  of  his 
labels  and  collocation  under  which  his 
goods  are  sold,  an  actual  intent  to  aban- 
don must  be  shown,  though  it  may  be 
inferred  from"  his  acts  or  laches  nec- 
essarily pointing  to  actual  abandonment. 

Id. 

A  manufacturer  of  a  baking  powder 
in  which  the  acid  constituent  was  alum, 
and  which  was  sold  under  the  name 
"Solar^  as  a  trade-mark,  lost  all  rights 
it  possessed  in  such  trade-mark  by 
transferring  it  to  a  baking  powder  in 
which  phosphate  was  substituted  for 
alum.  Independent  Baking  Powder  Co. 
T.  Boorman  (C.  C.  1910)  175  Fed.  448. 

Name  'Xisterine"  held  not  to  have  be- 
come descriptive  or  generic  so  that  the 
owner's  right  to  the  name  had  been 
lost  lismbert  Pharmacal  Co.  v.  Bol- 
ton Chemical  Corporation  (D.  C.  1915) 
219  Fed.  325;  Nolan  Bros.  Shoe  Co.  v. 
Nolan  fl900)  63  P.  480,  131  Cal.  271, 
63  L.  R.  A.  384,  82  Am.  St  Rep.  346. 

Abandonment,  being  in  the  nature  of 
a  forfeiture,  must  be  clearly  and  con- 
vincingly proved  by  the  one  alleging  it; 
and  a  mark  used  as  a  trade-mark  will 
never  be  held  abandoned,  unless  a  clear 
intention  to  do  so  appears.  Mathy  v. 
RepubHc  Metalware  Co.  (1910)  35  App. 
D.  C.  151. 

When  the  owner  of  a  trade-mark 
abandons  it,  it  becomes  the  subject  of 
reappropriation  by  one  who  had  there- 
tofore used  it,  and  he  may  register  it. 
Mayer  Fertilizer  &  Junk  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.  (1910)  35 
App.  D.  C.  425. 

If  a  mark  has  come  to  be  so  public  and 
in  such  universal  use  that  nobody  can 
be  induced  from  the  use  of  it  to  be- 
lieve that  he  is  buying  the  goods  of 
the  original  trader,  the  right  of  the 
original  trader  to  the  mark  is  lost.  Star 
Brewery  Co.  v.  Val.  Blatz  Brewing  Co. 
(1911)  36  App.  D.  C.  534. 

If  a  trade-mark  or  trade-name  has 


been  abandoned  It  may  be  resumed  and 
re-adopted  by  the  original  proprietor, 
if  in  the  meantime  it  has  not  been  taken 
possession  of  by  another.  Rome  Ma- 
chine &  Foundry  Co.  v.  Davis  Foundry 
&  Machine  Works  (1910)  68  S.  E.  800, 
186  Ga.  17. 

The  omission  of  a  manufacturing  com- 
pany at  Moline  to  put  their  advertising 
name  "Moline  Plow"  on  their  plows  de- 
vests them  of  the  right  to  prevent  other 
manufacturers  at  Moline  from  using  the 
same  name.  Candee  v.  Deere  (1870)  54 
lU.  439,  5  Am.  Rep.  125. 

The  use  of  some  word,  letter,  or  char- 
acter of  a  trade-mark  by  different  par- 
ties, without  hinderance,  will  not  work 
an  abandonment.  Sohl  v.  Geisendorf 
(Ind.  1871)   1  Wils.  60. 

Mere  nonuser  of  a  trade-mark  for  a 
year  does  not  constitute  an  abandon- 
ment, although  it  may  entitle  others  to 
use  the  trade-mark  during  that  time. 
Julian  V.  Hoosier  Drill  Co.  (1881)  78 
Ind.  408. 

Plaintiff,  doing  business  under  the 
name  Atlas  Assurance  Company,  and 
using  a  symbol  of  Atlas  supporting  the 
world  as  a  trade-mark,  did  not  aban- 
don its  exclusive  right  to  use  the  name 
and  device  by  permitting  the  "Atlas  Mu- 
tual Insurance  Company"  and  other  in- 
surance companies  doing  business  else- 
where in  the  United  States  to  use  the 
same  name  and  device;  there  being  no 
privity  between  such  companies  and 
defendant  Atlas  Assur.  Co.  v.  Atlas 
Ins.  Co.  aowa,  1907)  112  N.  W.  232, 
judgment  modified  (1908)  114  N.  W. 
609. 

Where  one  seUs  his  distillery,  and 
agrees  that  during  a  short  period,  in 
which  he  does  not  propose  to  engage  in 
the  business  the  purchasers  may  use  his 
name  in  branding  whisky,  there  is  no 
such  suspension  of  the  use  on  his  part 
as  will  cause  him  to  lose  his  right  to 
use  it  thereafter.  Mattingly  v.  Stone 
(Ky.  1890)  14  S.  W.  47. 

Where  one  Draper  marked  his  product 
with  that  name  in  various  forms,  but,  on 
notice  from  another  not  to  use  "Draper 
Oiler  Co.,"  he  substituted  "F.  Draper 
&  Co.,"  and  permitted  a  large  customer 
to  use  labels  of  "Draper  Steel  Oilers" 
on  his  packages,  the  name  "Draper" 
did  not  become  public  property  by  rea- 
son of  such  acts.  H.  A.  Williams  Mfg. 
Co.  V.  Noera  (1893)  158  Mass.  110,  32 
N.  E.  1037. 

Defendant  had  used  the  word  "Buiick- 
erbocker"  for  two  years  to  mark  the 
shoes  manufactured  by  him,  but  dis- 
continued to  use  it  for  four  years  on 
going  out  of  business,  but  did  not  aban- 
don his  intent  to  use  it  On  the  re-es- 
tablishment of  his  business  in  another 
state,  he  named  his  concern  the  "Knick- 
erbocker Shoe  Company."  Held,  that 
defendant  had  not  abandoned  the  trade- 
mark. Burt  V.  Tucker  (1901)  59  N.  E. 
1111,  178  Mass.  493,  52  L.  R.  A.  112,  86 
Am.  St.  Rep.  499. 

Where  a  third  person  used  labels  con- 
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taining  plaintiff*8  trade-name,  procur- 
ing sach  labels  from  another,  who  tes- 
tified that  he  made  similar  labels  for 
another  manufacturer,  the  labels  were 
not  used  to  show  that  the  cigars  came 
from  any  particular  maker,  so  as  to 
deprive  plaintiff  of  his  right  to  the  name. 
Cohen  v.  Nagle  (1906)  76  N.  E.  276, 190 
Mass.  4,  2  L.  R,  A.  (N.  S.)  964. 

A  temporary  disuse  of  a  trade-mark 
by  the  owner  thereof  during  the  period 
of  a  license  to  another  to  use  it  is  not 
necessarily  an  abandonment  of  his 
rights.  Nelson  v.  J.  H.  Winchell  &  Co. 
(1909)  89  N.  B.  180,  203  Mass.  75. 

In  a  suit  to  restrain  infringement  of 
a  special  trade-mark  for  "Old  Crow" 
whisky,  held  that,  if  the  words  were 
ever  used  by  others  as  a  trade-mark, 
there  was  such  a  complete  disuse  as 
to  amount  to  an  abandonment,  render- 
ing them  capable  of  appropriation.  W. 
A.  Gaines  &  Co.  v.  E.  Whyte  Grocery, 
Fruit  &  Wine  Co.  (1904)  107  Mo.  App. 
507,  81  S.  W.  648. 

That  a  manufacturer  of  pens  had 
placed  on  his  boxes  of  pens  a  caution  to 
the  public  to  beware  of  pens  similarly 
marked  and  manufactured  by  others  is 
not  an  acquiescence  in  the  use  of  his 
trade-mark  by  others.  Gillott  v.  Es- 
terbrook  (N.  T.  1867)  47  Barb.  455. 

Where  plaintiffs  made  no  objection, 
during  more  than  seven  years,  to  the 
use  by  defendant  of  the  name  adopted 
by  him,  which  was  very  similar  to 
plaintiffs'  trade-name,  plaintiffs  had 
acquiesced  in  defendant's  use  of  the 
name  "Westchester"  by  their  laches, 
and  could  not  prevent  such  use. 
Wormser  v.  Levy  (1884)  59  N.  Y. 
Super.  Ct  1,  12  N.  T.  Supp.  558,  judg- 
ment affirmed  (1891)  126  N.  Y.  670,  27 
N.  E.  854. 

A  label  adopted  and  filed  by  a  labor 
union  to  designate  the  goods  made  by 
its  members  is  not  abandoned  by  adopt- 
ing and  filling  another  label  of  the  same 
size,  shape,  color,  and  general  appear- 
ance, where  the  later  label  differs  from 
the  first  only  in  a  few  words  descrip- 
tive of  the  object  of  the  union,  though 
one  of  the  officers  of  the  union  testified 
that  the  first  label  was  "abandoned," 
and  afterwards  the  other  label  had  been 
used.  Perkins  v.  Heert  (1896)  5  App. 
Div.  335,  39  N.  Y.  Supp.  223. 

A  person  who  lends  to  a  corporation 
the  use  of  his  name  does  not  thereby 
lose  the  right  to  use  it  afterwards  in 
his  own  business.  De  Long  v.  De  Long 
Hook  &  Eye  Co.  (1896)  7  App.  Div. 
33,  39  N.  Y.  Supp.  903. 

Where  one  had  abandoned  the  use  of 
his  name  as  a  trade-name  for  25  years, 
and  then  made  a  general  assignment, 
equity  will  not  enforce  the  right  to 
such  trade -name  of  one  who  purchas- 
ed the  same  from  the  assignees  20 
years  after  the  assignment.  Bellows 
V.  Bellows  (1898)  53  N.  Y.  Supp.  853, 
24  Misc.  Rep.  482,  6  N.  Y.  Ann.  Oas. 
170. 
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The  fact  that  the  word  "Zoolak"  was 
used  in  connection  with  the  word  "Mat- 
zoon"  indicates  no  intention  to  aban- 
don the  use  of  the  word  "Matzoon." 
Dr.  Dadirrian  &  Sons  Co.  v.  Hauenstein 
(1902)  74  N.  Y.  Supp.  709,  37  Misc. 
Rep.  23. 

A  stove  manufacturer  does  not  for- 
feit a  right  to  a  trade- mark  by  failing 
to  put  it  on  all  his  stoves.  Appeal  of 
Peterson  (Pa.  1881)  4  Walk.  80. 

Where  the  children,  at  the  death  of 
the  father  appropriated  to  their  use  a 
symbol  or  device  used  by  the  father 
as  a  trade -mark,  its  use  by  the  several 
members  of  the  family  did  not  destroy 
its  distinctive  features,  and  leave  it 
open  to  public  use.  Appeal  of  Pratt 
(1888)  117  Pa.  401,  11  AtL  878,  2  Amu 
St.  Rep.  676. 

Where  defendant,  after  some  use  of 
his  trade-mark,,  formed  a  partnership 
which  used  the  mark  several  years, 
and  then  by  a  company  formed  by  de- 
fendant, after  which  the  business  and 
good  will  were  sold  to  plaintiff  com- 
pany, and  defendant  then  sold  his  in- 
terest in  the  latter  company,  he  had 
no  right  to  use  the  trade- mark  on  the 
output  of  a  mill  owned  by  him  Individ" 
ually.  Listman  Mill  Co.  v.  William 
Listman  Milling  Co.  (1894)  88  Wis, 
334,  60  N.  W.  261,  43  Am.  St.  Rep.  907. 

Where  one  constantly  used  a  word 
as  his  trade-name,  applied  for  regis- 
tration of  it,  and  was  diligent  in  his 
efforts  to  protect  it  as  his  trade- name, 
the  fact  that  he  subsequently  used  in 
connection  with  the  word  his  own  name, 
and  registered  the  same  in  the  United 
States  Patent  Office,  was  not  an  aban- 
donment. Avenarius  v.  Kornely  (1909) 
121  N.  W.  336,  139  Wis.  247. 

9.  Pleading.— The  rule  that  equity  will 
not  protect  a  person  against  infringe- 
ment of  trade-marks  or  labels,  where 
he  has  been  guilty  of  false  or  mislead- 
ing representations  in  relation  there- 
to, cannot  be  invoked,  where  defend- 
ant neither  pleaded  that  plaintiff  had 
made  any  false  representations  nor 
offered  proof  thereof  on  the  trial. 
Fleischmann  y.  Fleischmann  (Sup. 
1896)  39  N.  Y.  Supp.  1002. 

10.  Evldenoe.^The  existence  of  com- 
panies doing  business  under  the  names 
of  the  "Celluloid  Brush  Company,"  the 
"CeUuloid  CoUar  &  Cuff  Company, 
and  the  like,  which  names  refer  to  spe- 
cial branches  of  trade,  cannot  be  set 
up  to  show  acquiescence  in  the  pub- 
lic use  of  the  general  word  "celluloid." 
CeUuloid  Mfg.  Co.  v.  CeUonite  Mfg.  Co. 
(C.  C.  1887)  32  Fed.  94. 

A  complainant,  seeking  the  protection 
of  his  rights  in  a  proprietary  medicine, 
should  be  required  as  a  part  of  his  af- 
firmative case  to  allege  and  prove  that 
his  preparation  is  what  it  purports  to 
be,  and  is  represented  to  the  public 
to  be,  there  being  no  presumption  that 
such    representations   are    true    upcn 
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which  a  court  can  act.  Mozie  Nerve 
Food  Co.  of  New  England  ▼.  Modoz  Co. 
(C.  C.  1907)  152  Fed.  493. 

While  the  proprietor  of  a  secret  prep- 
aration is  entitled  to  nrotection  of  his 
trade  secret,  yet  to  the  extent  that  he 
has  revealed  or  represented  the  char- 
acter or  composition  of  his  prepara- 
tion to  the  public  he  has  waived  se- 
crecy, and  there  is  no  hardship  in  re- 
quiring him  to  prove  the  truth  of  such 
representations  to  a  court  of  equity 
whose  aid  he  invokes  for  its  protec- 
tion.   Id. 

A  representation  that  the  article  Is 
**pure  old  rye  whisky,"  is  not  falsified 
by  proof  that  the  whisky  is  diluted  with 
water,  and  that  the  packages  contain- 
ing it  hear  only  one  stamp,  while  high 
proof  whisky  bears  two  stamps,  so  as 
to  deprive  plaintiffs  of  relief  for  in- 
fringement Cahn  V.  Gottschalk  (1888) 
14  Daly.  542,  2  N.  Y.  S.  13. 

In  a  suit  to  enjoin  the  use  of  a  trade 
label  after  its  alleged  abandonment  by 
defendant's  predecessor,  evidence  held 
not  to  show  that  it  was  intended  by 
defendant's  predecessor  to  abandon  the 
right  to  the  trade-name.  Waterproof- 
ing Co.  V.  HydroUthic  Cement  Co. 
(1912)  138  N.  Y.  Supp.  265,  153  App. 
Div.  47. 


Evidence  held  to  raise  the  question 
whether  plaintiff  did  not  abandon  the 
single  word  "Coon"  as  a  trade-mark  by 
changing  its  label  in  material  respects 
after  succeeding  to  the  rights  to  the 
trade-mark.  Caffarelli  Bros.  v.  West- 
ern Grocer  Co.  (1908)  127  S.  W.  1018, 
102  Tex.  104,  reversing  judgment  West- 
ern Grocer  Co.  v.  Caffarelli  Bros.  (Civ. 
App.  1908)  108  S.  W.  413. 

11.  Effect  of  prior  decisions.— Where 

relief  for  infringement  is  denied  because 
of  plaintiffs  misrepresentations,  he  has 
no  exclusive  right  to  the  trade- mark 
which  will  sustain  a  defense  in  an- 
other infringement  suit  between  dif- 
ferent parties.  Parlett  v.  Guggenheim- 
er  (1887)  67  Md.  542,  10  Atl.  81,  1 
Am.  St.  Rep.  416. 

12.  Costs.— Where  complainant's  bill 
to  restrain  infringement  was  dismissed 
because  complainant's  use  of  the  trade- 
marks was  calculated  to  deceive  the 
public,  but  the  proof  showed  a  flagrant 
and  shameless  case  of  pirating  on  de- 
fendants' part,  no  costs  would  be  al- 
lowed. Hazlett  V.  Pollack  Stogie  Co. 
(C.  C.  1911)  188  Fed.  494,  decree  af- 
firmed (1912)  195  Fed,  28,  115  C.  O.  A. 
30,  36  L.  B.  A.  (N.  S.)  632. 


§  9507.  (Act  Feb.  20,  1905,  c.  592,  §  22.)     Suits  involving  inter- 
fering registered  trade-marks. 
Whenever  there  are  interfering  registered  trade-marks,  any  person 
interested  in  any  one  of  them  may  have  relief  against  the  interfering 
registrant,  and  all  persons  interested  under  him,  by  suit  in  equity 
against  the  said  registrant;    and  the  court,  on  notice  to  adverse  par- 
ties and  other  due  proceedings  had  according  to  the  course  of  eq- 
uity, may  adjudge  and  declare  either  of  the  registrations  void  in 
whole  or  in  part  according  to  the  interest  of  the  parties  in  the  trade- 
mark, and  may  order  the  certificate  of  registration  to  be  delivered  up  to 
the  Commissioner  of  Patents  for  cancellation.     (33  Stat.  729.) 
See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Cited  without  definite  application, 
Hughes  V.  Alfred  H.  Smith  Co.  (D.  O. 
1913)  205  Fed.  302. 

§  9508.  (Act  Feb.  20,  1905,  c.  592,  §  23.)  Existing  rights  and  rem- 
edies for  wrongful  use  of  trade-mark  preserved. 
Nothing  in  this  Act  shall  prevent,  lessen,  impeach,  or  avoid  any 
remedy  at  law  or  in  equity  which  any  party  aggrieved  by  any  wrong- 
ful use  of  any  trade-mark  might  have  had  if  the  provisions  of  this 
Act  had  not  been  passed.    (33  Stat.  730.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Certificates  of  registration  issued  under  previous  acta  were  excepted  from 
the  operation  of  the  repeal  of  inconsistent  acts  and  parts  of  acts  by  section  30 
of  this  act,  post,  §  9516. 

Notes  of  Decisions 


I.  Construction  of  act 

1.   In  general. 

t.   Jurisdiction  of  state  courts. 

II.  Infringement 

S    In  general. 

III.  Unfair  competition 
(A)  In  general 
L  Right  to  protectiozt  la  generaL 


(B)  What  constitutes  unfair  competition 

6.  Nature  of  unfair  competition. 

6.  Wrongful  intent. 

7.  Necessity  of  actual  deception  of  public. 

8.  Imitation  or  simulation— In   general. 

—  Marks,  deyices,  or  symbols. 

—  Names  in  general. 

—  Arbitrary,    fictitious,    or    fanciful 
names. 

—  Names  of  persons,  firms,  or  cor- 
porations. 


9. 
10. 
11. 

12. 
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III.  Unfair  competition — Cont'd 
(B)  What  constituiea  unfair  competition 


—Cont'd 


13. 
14. 
15. 
16. 


20. 


-  Packages  and  wrappers. 

Labels. 

Bottles. 

Use   of   trade-mark   or   trade-name  for 

purpose  of  competition. 

17.  Right  to  use  name— In  general. 

18.    Corporate  names. 

19.  Fraudulent    use    of    packages,    bottles, 
wrappers,  or  labels. 

Reference  to  previous  connection  with 
another. 

21.  Interference  with  business  of  another. 

22.  Disparagement  of  goods  of  another. 

(O)  Defenses 

23.  In  general. 

24.  Deception  of  public   aa  barring  action 

or  suit. 
26.    Laches. 

26.  Estoppel. 

(D)  Procedure 

27.  Right  to  relief. 

28.  Persons  entitled  to  sue. 
Persons   liable. 
Grounds  of  action. 
Joinder  of  causes  of  action. 
Parties. 

Pleading,  indictment,  or  Information. 
Evidence— Presumptions  and  burden  of 

proof. 

Weight  and  sufficiency. 

Injunction. 
Damages  and  profits. 


29. 
30. 
31. 
32. 
33. 
34. 

35. 
36. 
37. 


I.  CONSTRUCTION  OF  ACT 

I.  In  general.— Where  the  ground  for 
relief  in  a  suit  for  infringement  was 
unfair  competition  in  domestic  com- 
merce»  and  the  cause  of  action  alleged 
was  an  imitation  of  plaintifirs  trade- 
mark on  cartons  used  in  local  trade, 
ami  there  was  no  allegation  that  com- 
plainant's foreign  trade  was  injured  by 
the  acts  complained  of,  the  fact  that 
the  trade-mark  was  registered,  and 
that  complainant  was  entitled  to  i>ro- 
tection  under  the  federal  statute  with 
regard  to  foreign  commerce,  was  im- 
material. Ohio  Baking  Co.  v.  Nation- 
al Biscuit  Co.  (1904)  127  Fed.  116,  62 
C.  C.  A.  116,  affirming  judgment  Na- 
tional Biscuit  Co.  y.  Ohio  Baking  Co. 
(C.  C.  1900)  127  Fed.  160,  and  writ 
of  certiorari  denied  (1904)  25  Sup.  Ct. 
788,  195  U.  S.  630,  49  L.  Ed.  352. 

The  right  of  the  proprietor  of  a  trade- 
mark to  its  exclusive  use,  and  to  pro- 
tect and  enforce  such  right  by  pro- 
ceedings in  chancery,  exists  by  virtue  of 
the  common  law,  and  independently  of 
the  trade-mark  acts.  U.  S.  v.  Roche 
(C.  C.  1879)  Fed.  Oas.  No.  16,180. 

The  rights  and  remedies  concerning 
trade-marks  generally  depend  upon  the 
laws  of  the  states,  common  or  statutory, 
and  not  upon  the  laws  of  the  United 
States.  Luyties  v.  Hollender  (C.  €• 
1884)  21  Fed.  281. 

The  right  to  trade-marks,  and  the 
remedies  for  their  protection,  exist  in- 
dependently of  statutory  regulations; 
and  failure  to  enumerate  descriptive 
words  in  the  list  of  limitations  on  the 
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right  to  the  registry  of  trade-marks, 
does  not  by  implication  validate  a  trade- 
mark consisti^ig  of  such  words.  L.  H. 
Harris  Drug  Co.  v.  Stucky  (C.  C.  1891) 
46  Fed.  624. 

The  California  statute  of  1863,  grant- 
ing protection  to  registered  trade- 
marks, does  not  abrogate  the  remedies 
afforded  by  the  common  law  to  owners 
of  trade- marks  not  registered.  Der- 
ringer V.  Plate  (1865)  29  Cal.  292,  87 
Am.  Dec.  170. 

Section  9485,  ante,  is  permissive  only, 
and  does  not  affect  the  rights  of  own- 
ers of  unregistered  trade-marks  which 
are  expressly  preserved  by  this  section. 
Traiser  v.  J.  W.  Doty  Cigar  Co.  (1908) 
84  N.  E.  462.  198  Mass.  327. 

2.  Jurisdiction  of  state  oourts.— See* 
also,  notes  under  S  9502,  ante. 

This  section  does  not  impair  the  ju- 
risdiction of  state  courts  over  suits  for 
the  protection  of  trade-marks,  whether 
registered  or  not  Julius  Kayser  & 
Co.  v.  Italian  Silk  Underwear  Co.  (1914) 
146  N.  T.  Supp.  22,  160  App.  Div.  607. 

II.  INFRINGEMENT 

3.  In  general .^See  notes  under  §  9501. 
ante. 

III.  UNFAIR  COMPETITION 

(A)  1%  general 

4.  Right  to   protection   In  general.^ 

Where  the  question  is  simply  one  of  un- 
fair competition,  it  is  not  essential  that 
there  should  be  any  exclusive  or  pro- 
prietary right  in  the  words  or  labels 
used.  Pillsbury-Washbum  Flour-Mills 
Co.  ▼.  Eagle  (1898)  86  Fed.  608,  80  C. 
C.  A.  386,  41  L.  R.  A.  162. 

That  one  has  obtained  a  monopoly  in 
the  material  of  which  his  goods  are 
made  does  not  give  him  any  broader 
rights  to  protection  in  his  trade-name 
or  against  unfair  competition.  Ameri- 
can Washboard  Co.  v.  Saginaw  Mfg.  Co. 
(1900)  103  Fed.  281,  43  C.  C.  A.  233, 
50  L.  R.  A.  609. 

The  right  to  protection  against  un- 
fair competition  is  incidental  only  to 
an  existing  business,  and  there  can  be 
no  damage  in  connection  with  a  viola- 
tion of  such  right,  except  as  there  is 
injury  to  the  business  and  good  will 
through  loss  of  sales  or  damage  to  the 
reputation  of  the  goods.  G.  &  C.  Mer- 
riam  Co.  v.  Saalfield  (1912)  198  Fed. 
369, 117  C.  C.  A.  245,  extending  opinion 
on  rehearing  (1911)  190  Fed.  927,  111 
C.  C.  A.  517. 

Relief  against  unfair  competition  la 
granted  only  on  the  ground  that  com- 
plainant's business  is  injured  thereby. 
Borden  Ice  Cream  Co.  v.  Borden's  Con- 
densed MUk  Co.  (1912)  201  Fed.  510, 
121  C.  C.  A.  200,  reversing  order  Bor- 
den's Condensed  ]\Iilk  Co.  y.  Borden  Ice 
Cream  Co.  (D.  C.  1912)  194  Fed.  554. 

Protection  of  a  trade-mark  depends 
primarily  on  prior  adoption  and  origi- 
nal exclusive  use,  entitling  the  appro- 
priator     to     common-law      protection 


CIl2) 


TRADB-MARKS 


§  9508 


against  similar  and  deceptive  dressing, 
coupled  with  fraudulent  misrepresenta- 
tion. Metcalf  v.  Hanover  Star  Milling 
Co.  (1913)  204  Fed.  211,  122  C.  C.  A. 
483. 

That  complainants  for  many  years 
had  published  detective  stories  exploit- 
ing a  character  described  as  "Nic  Car- 
ter' did  not  entitle  them  to  restrain 
defendant's  use  of  the  same  term  to 
designate  a  character  in  moving  picture 
hlms,  on  the  ground  of  unlawful  com- 
petition in  trade.  Atlas  Mfg.  Co.  v. 
Street  &  Sbith  (1913)  204  Fed.  398, 
122  C.  C.  A.  568,  47  h.  R.  A.  (N.  S.) 
1002,  appeal  diermissed  Street  &  Smith 
V.  Atlas  Mfg.  Co.  (1913)  34  Sup.  Ct.  73, 
231  U.  S.  348,  58  L.  Ed.  262. 

While  dramatization  and  moving  pic- 
tures are  cognate  forms  of  production, 
in  the  absence  of  copyright,  no  relation 
exists  between  either  of  such  forms  of 
production  and  a  written  book.    Id. 

The  law  of  unfair  trade  is  to  protect 
the  honest  trader  in  the  business  which 
£urly  belongs  to  him,  to  punish  the  dis- 
honest trader,  who  is  taking  hier  com- 
petitor's business  by  unfair  means,  and 
to  protect  the  public  from  deception. 
Id. 

The  law  governing  technical  trade- 
marks is  but  a  branch  of  the  law  regu- 
lating trade  competition;  the  preven- 
tion of  unfair  competition  being  the  de- 
sideratum in  both.  Apollo  Bros.  v.  Per- 
kins (1913)  207  Fed.  530,  126  C.  C.  A. 
192.  reversing  judgment  (D.  C.  1912) 
197  Fed.  476. 

Complainant  manufacturing  and  sell- 
ing acetylene  gas  in  tanks  for  automo- 
bile held  entitled  to  protection  of  its  ex- 
change system,  as  well  as  Its  right  to 
refill  its  own  tanks.  Prest-O-Lite  Co. 
V.  Da^s  (1914)  215  Fed.  349,  131  C. 
C.  A.  491,  affirming  decree  (D.  C.  1918) 
209  Fed.  917. 

When  the  goods  of  a  manufacturer 
have  become  popular,  not  only  because 
of  their  intrinsic  worth,  but  also  by 
reason  of  the  manner  in  which  they 
have  been  advertised,  the  good  will  thus 
created  is  entitled  to  protection  against 
unfair  competition.  Hilson  Co.  v.  Fos- 
ter (C.  C.  1897)  80  Fed.  896. 

The  adoption  of  a  manufacturer's  dis- 
tinctive means  of  advertising  his  goods, 
by  the  use,  for  similar  goods,  of  means 
which  involve  nothing  original,  and, 
though  not  identical  at  any  point,  are 
similar  at  every  point,  including  the  use 
of  a  picture  which,  in  general  design 
and  in  the  idea  conveyed,  is  so  like  a 
picture  used  to  advertise  such  manufac- 
turer's goods  as  to  be  readily  mistaken 
for  it  by  the  ordinary  purchaser,  though 
differing  from  it  in  details  of  arrange- 
ment, constitutes  unfair  competition. 
Id. 

Evidence  showed,  that,  prior  to  com- 
plainant's use  of  the  symbol,  defendants 
had  used  the  word  "Columbia,"  with- 
out the  symbol,  and  their  paper  had  be- 
come known,  and  was  asked  for,  as  "Co- 
lumbia paper,"  and  that  tabsequently 


complainant  began  the  use  of  the  word 
and  symbol.  Held  that,  irrespective  of 
the  question  of  a  technical  trade-mark, 
complainant  should  be  enjoined.  Mor- 
gan Envelope  Co.  v.  Walton  (C.  C. 
1897)  82  Fed.  469. 

It  was  not  material  that  the  transac- 
tions occurred  in  foreign  countries, 
since  the  boundaries  of  the  dealing,  and 
not  of  countries,  constitute  the  limits 
of  investigation;  nor  could  the  laws 
of  such  countries  vary  the  rights  of 
parties  in  the  United  States  with  re- 
spect to  transactions  emanating  there- 
from, though*  carried  out  in  foreign, 
countries.  Wyckoff  v.  Howe  Scale  Co. 
of  1886  (C.  C.  1901)  110  Fed.  520,  de- 
cree reversed  Wyckoff,  Seamans  &  Ben- 
edict V.  Same  (1903)  122  Fed.  348,  58 
C.  O.  A.  510,  whicSi  is  reversed  Howe 
Scale  Co.  of  1886  v.  Wyckoff,  Sea- 
mans  &  Benedict  (1905)  25  Sup.  Ct 
609,  198  U.  S.  118,  49  L.  Ed.  972. 

An  artist  has  no  such  common-law 
^ight  in  pictures  drawn  by  him  and  sold 
to,  and  published  and  copyrighted  by, 
another,  as  to  render  it  unfair  competi- 
tion for  the  latter  to  afterward  publish 
other  pictures  depicting  different  scenes 
merely  because  they  contain  characters 
in  imitation  of  those  in  the  earlier  ones. 
Outcalt  V.  New  York  Herald  (C.  0. 
1906)  146  Fed.  205. 

Whatever  may  be  the  secondary 
meaning  gained  by  a  purely  geographical 
name,  there  is  no  exclusive  right  of 
property  in  its  application  to  vendible 
articles,  and  its  use  by  others  can  be 
prevented,  not  on  the  ground  of  trade- 
mark infringement,  but  only  on  that  of 
unfair  competition  in  trade.  John  T. 
Dyer  Quarry  Co.  v.  Schuylkill  Stone 
Co.  (C.  C.  1911)  185  Fed.  557. 

Where  one  had,  at  great  expense, 
built  up  a  valuable  trade  in  his  product, 
made  in  a  distinctive  manner,  his  rights 
were  entitled  to  protection  against  de- 
fendant, his  prior  sales  manager,  who, 
after  leaving  complainant's  employ, 
started  to  make  and  sell  similar  dusters. 
Howard  Dustless  Duster  Co.  v.  Carle- 
ton  (C.  C.  1911)  186  Fed.  999,  order 
revoked  on  motion  (C.  C.  1911)  187 
Fed.  472. 

In  a  suit  for  unlawful  competition, 
complainant,  before  any  showing  of  ac- 
tual damages,  was  not  entitled  to  an  in- 
junction restraining  defendant  from  put- 
ting out  a  package  and  circular  similar 
to  complainant's.     Id. 

Complainants'  right  to  enjoin  in- 
fringement of  their  trade-names  is  un- 
affected by  the  amount  of  business  run 
by  defendant    Garcia  v.  Garcia  (D.  C. 

1912)  197  Fed.  637. 

A  controversy  between  manufactur- 
ers as  to  whose  product  was  the  "orig- 
inal and  only  genuine"  article  of  the 
name  held  not  to  Involve  any  property 
rights  which  could  be  protected  by  in- 
junction. Borden's  Condensed  Milk  Co. 
V.   Horlick's   Malted   Milk   Co.    (D.   C. 

1913)  206  Fed.  949. 

The   original  manufacturer  of  a  fly 
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catcher,  known  to  the  trade  as  the 
* 'Pyramid/'  held  entitled  to  compel  a 
subsequent  manufacturer  to  adopt  a 
hanger  of  a  color  different  from  plain- 
tiff's, and  to  cease  the  use  of  words 
as  used  by  plaintiff,  and  either  put  on 
its  label  its  name  or  some  legend  in- 
dicating that  the  article  does  not  come 
from  plaintiff.  Moebius  v.  Louis  De- 
jonge  &  Co.  (D.  G.  1914)  215  Fed.  443. 

A  word  or  phrase  may  acquire  a  sec- 
ondary meaning  or  construction  which, 
while  it  may  not  be  registered  or  se- 
lected as  a  trade-mark,  may  be  ap- 
propriated by  the  persoA  who  has  de- 
veloped it,  and  the  use  of  which  will 
be  protected  against  unfair  competition. 
Sartor  v.  Schaden  (1904)  101  N.  W. 
511,  125  Iowa,  696. 

One  who,  by  advertising  and  by  the 
method  of  conducting  his  business  of 
manufacturing  and  selling  a  particular 
kind  of  bread,  acquires  a  good  will,  is 
entitled  to  protection  against  any  one 
seeking  to  avail  himself  of  a  demaml 
in  the  market  for  his  bread.  George  Q. 
Fox  Co.  V.  Hathaway  (1908)  86  N.  B. 
417,  199  Mass.  99. 

A  trade-iaark  is  protected  on  the 
theory  of  an  absolute  property  right  in 
the  holder,  and  without  reference  to 
questions  of  fraud  or  damage,  while 
fraud  or  damage,  express  or  implied, 
is  essential  to  entitle  the  holder  to  pro- 
tection in  the  use  of  a  trade-nama 
Northwestern  Knitting  Co.  v.  Garon 
(Minn.  1910)  128  N.  W.  288. 

One  who  hais  established  a  reputation 
for  his  goods  under  a  given  mark  is 
entitled  to  be  protected  in  the  enjoy- 
ment thereof,  and  the  public  purchas- 
ing a  commodity  are  entitled  to  be  pro- 
tected against  the  fraud  in  the  sale  of 
a  different  article  on  the  market  un- 
der a  mark  in  the  similitude  of  the 
genuine.  Grocers'  Journal  Co.  v.  Mid- 
land Pub.  Co.  (1907)  105  S.  W.  310, 
127  Mo.  App.  356. 

A  private  right  of  action  for  unfair 
competition  is  solely  for  the  protection 
of  the  property  rights  of  complainant 
and  such  property  rights  in  the  case  of 
a  manufacturer  must  consist  in  th^ 
good  wiU  or  reputation  acquired  by  the 
product  by  reason  of  words  associated 
with  it.  A.  J.  Reach  Co.  v.  Simmons 
Hardware  Co.  (Mo.  App.  1911)  135  S. 
W.  503. 

To  constitute  unfair  competition  by 
the  use  of  words  or  a  phrase,  the  word 
or  phrase  must  have  been  long  em- 
ployed, so  as  to  be  understood  by  the 
public  as  designating  the  particular 
goods  or  business.  Westminister  Laun- 
dry Co.  V.  Hesse  Envelope  Co.  (Mo. 
App.  1913)  156  S.  W.  767. 

Where  plaintiff  ran  a  blind  advertise- 
ment by  printing  the  word  "stopurkick- 
en"  without  plaintifiTs  name  until  the 
public's  curiosity  was  aroused,  when 
plaintiff's  name  was  to  follow  in  con- 
nection therewith,  defendant  envelope 
company's  use  of  the  word  before 
plaintiff's   name   had   been  printed  in 
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connection   therewith   was   not   unfair 
competition.    Id. 

Complainant  had  established  a  repu- 
tation for  its  "prepared  ham"  for  years 
before  the  defendant  entered  the  trade; 
and  therefore,  when  the  complainant 
was  obliged  to  change  the  name  of  its 
brand  from  "prepared  ham"  to  some- 
tliing  else,  under  the  federal  pure  food 
law,  such  change  was  equivalent  to 
putting  out  a  new  brand,  concerning 
which  he  was  entitled  to  be  protected 
from  simulation.  Taylor  Provision  Co. 
V.  Edwards  (N.-  J.  1911)  81  A.  1120. 

Since  the  law  treats  whisky  as  prop- 
erty, a  trade-mark  under  which  whisky 
bottled  by  the  manufacturer  is  sold  is 
entitled  to  protection.  People  v.  Luhrs 
(1909)  89  N.  E.  171,  195  N.  Y.  377, 
affirming  judgment  (1908)  111  N.  Y. 
S.  749,  127  App.  Div.  634. 

Though  the  patentee  of  a  device  loses 
the  exclusive  right  to  manufacture  on 
expiration  of  the  patent,  he  is  entitled 
to  protection  against  unfair  competi- 
tion. Westcott  Chuck  Co.  v.  Onedia 
Nat  Chuck  Co.  (1910)  92  N.  E.  639, 
I9i^  N.  y.  247,  139  Am.  St  Rep.  907, 
20  Ann.  Cas.  858,  reversing  judgment 
(1909)  118  N.  Y.  S.  1149,  133  App. 
Div.  937. 

A  manufacturer  who  produces  and 
stamps  with  his  trade-mark  an  article 
of  recognized  excellence  in  the  mar- 
ket acquires  a  property  right  in  it 
which  equity  will  protect  from  infringe- 
ment B.  Payn's  Sons  Tobacco  Co.  v. 
Payette  (1914)  149  N.  Y.  Supp.  183, 
86  Misc.  Kep.  276. 

Owner  of  apartment  house  held  not 
entitled  to  restrain  use  of  its  name  by  a 
hotel,  where  he  had  suffered  and  would 
suffer  no  money  loss.  Astor  t.  West 
Eighty-Second  St  Realty  Co.  <1915) 
152  N.  Y.  Supp.  631,  167  App.  Div.  273. 

A  trade-mark  which  in  its  original 
signification  or  by  association  distinct- 
ly points  to  the  origin  or  ownership  of 
the  article  to  which  it  is  applied  will 
be  protected,  but  a  generic  or  geo- 
graphical name  designating  a  city  or 
district,  or  merely  descriptive  of  the 
article,  and  which  may  be  employed 
with  truth  by  other  manufacturers,  is 
not  entitled  to  protection  as  a  trade- 
mark. Avenarius  v.  Komely  (1909) 
121  N.  W.  336,  139  Wis.  247. 

(B)  What  oonstiiuiet  unfair  competition 

5.  Nature  of  unfair  competitlon«— Un- 
fair competition  consists  in  attempting 
to  pass  upon  the  public  the  goods  or 
business  of  one  person  as  that  of  an- 
other. Proctor  &  Gamble  Co.  v.  Globe 
Refining  Co.  (1899)  92  Fed.  357,  34 
C.  C.  A.  405;  Borden  Ice  Cream  Co.  v. 
Borden's  Condensed  Milk  Co.  (1912) 
201  Fed.  510,  121  C.  C.  A.  200  (re- 
versing order  Borden's  Condensed  Milk 
Co.  V.  Borden  Ice  Cream  Co.  [D.  C. 
1912]  194  Fed.  554) ;  Metcalf  t.  Han- 
over Star  Milling  Co.  (1913)  204  Fed. 
211,  122  C.  C.  A.  483;  Merriam  ▼. 
Texas  Siftings  Pub.  Co.   (a  a  1892) 
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49  Fed.  944,  948;  Dennison  Mfg.  Co. 
T.  Tliomas  Mfg.  Go.  (G.  G.  1899)  94 
Fed.  651;  Heller  &  Merz  Go.  v.  Shaver 
(C.  C.  1900)  102  Fed.  882  (decree  af- 
firmed Sbayer  t.  Heller  &  Merz  Go. 
[19011  108  Fed.  821,  48  G.  G.  A.  48, 
65  L.  IL  A.  878);  Sayre  v.  McGffl 
Ticket  Punch  Go.  (D.  G.  1912)  200 
Fed.  771;  Margarete  Steiff  v.  Bing  (D. 
C.  1914)  215  Fed.  204;  McFell  Elec- 
tric &  Telephone  Go.  v.  McFell  Elec- 
tric Co.  (1903)  110  ni.  App.  182; 
Hartzler  v.  Goshen  Chum  &  Ladder 
Co.  (Ind.  App.  1914)  104  N.  E.  34; 
Motor  Accessories  Mfg.  Go.  v.  Marshall- 
town  Motor  Material  Mfg.  Go.  (Iowa, 
1914)  149  N.  W.  184;  Newport  Sand 
Bank  Co.  v.  Monarch  Sand  Mining  Go. 
(1911)  137  S.  W.  784,  144  Ky.  7,  34 
Ll  R  A.  (N.  S.)  1040;  W.  R.  Lynn 
Shoe    Go.    V.    Auburn-Lynn    Shoe    Co. 

(1905)  62  A.  499,  100  Me.  461,  4  L. 
R.  A.  (N.  S.)  960;  Westminister  Laun- 
dry Co.  V.  Hesse  Envelope  Co.  (1913) 
156  S.  W.  767.  174  Mo.  App.  238;  In- 
ternational Silver  Co.  v.  Wm.  H.  Rog- 
ers Corp.  (1904)  57  A.  1037,  66  N.  J. 
Eq.  119  (reversed  [Err.  &  App.  1905] 
60  A.  187,  67  N.  J.  Eq.  646,  110  Am. 
St  Rep.  506);  World's  Dispensary 
Medical  Ass'n  v.  Pierce  (1911)  96  N. 
E.  738,  203  N.  Y.  419  (modifying  judg- 
ment [19101  122  N.  Y.  Supp.  818,  138 
App.  Div.  401);  B.  Payn's  Sons  To- 
bacco Co.  V.  Payette  (1914)  149  N.  Y. 
Snpp.  183,  86  Misc.  Rep.  276;  Colum- 
bia Engineering  Works  v.  Mallory 
(1915)  147  P.  542,  75  Or.  542;  Pacific 
Coast  Condensed  Milk  Co.  v.  Frye  & 
Co.  (1915)   147  P.  865,  85  Wash.  133. 

Fraud  is  the  basis  of  unfair  compe- 
tition. A.  Leschen  &  Sons  Rope  Co.  v. 
FuUer  (1914)  218  Fed.  786,  134  G.  O. 
A-  570;  Day  v.  Webster  (1897)  49  N. 
Y.  Supp.  314,  23  App.  Div.  601. 

To  give  a  right  to  an  injunction,  it  is 
sufficient  that  the  court  is  satisfied  that 
respondent  intended  to  palm  oS.  his 
gooda  as  the  goods  of  complainant,  and 
that  he  persists  after  a  request  to  de- 
sist. McLean  v.  Fleming  (1877)  96  U. 
S.  245,  254,  24  L.  Ed.  828. 

The  difference  between  ca'ses  for  in- 
fringement of  trade-mark  and  those 
for  relief  against  unfair  competition  is 
mainly  in  the  matter  of  proof,  the  imi- 
tation of  a  trade- mark  raising  a  conclu- 
sion presumptive  of  fraud,  while  in 
cases  of  unfair  competition  actual 
fraud  or  misleading  of  the  public,  or 
conduct  calculated  and  intended  to  mis- 
lead it,  must  be  shown  by  the  proofs. 
Scriven  v.  North  (1904)  134  Fed.  366, 
67  C.  G.  A.  348,  modifying  decree  (0. 
C.  1903)  124  Fed.  894. 

A  dealer  may  not  lawfully  seek  to  ob- 
tain his  rivaVs  custom  by  deceiving  the 
public  through  the  appropriation  of 
some  characteristic  of  the  rival's  pack- 
age which  was  new  in  the  art,  and  is 
the  rival's  peculiar  property.  United 
States    Tobacco    Go.    v.    McQreenery 

(1906)  144  Fed.  1022,  74  C.  G.  A.  682, 


affirming  decree  (G.  G.  1906)  144  Fed. 
531. 

Evidence  examined,  and  held  insuffi- 
cient to  show  that  buyers  were  deceived 
by  the  defendant's  use  of  any  feature 
of  the  complainant's  label  on  tobacco 
packages  which  was  peculiar  to  the 
complainant  and  which  the  defendant 
has  no  right  to  use.    Id. 

The  mere  making  and  sale  of  repair 
parts  for  a  well-known  machine  the 
patents  on  which  have  expired,  by  oth- 
er than  the  patentee  and  maker  of  the 
machine,  is  not  an  act  of  unfair  trade, 
unless  they  are  put  out  as  the  goods  of 
the  original  patentee.  Bender  v.  En- 
terprise Mfg.  Co.  (1907)  156  Fed.  641, 
84  G.  G.  A.  353,  17  L.  R.  A.  (N.  S.) 
448,  113  Ann.  Gas.  649,  reversing  de- 
cree Enterprise  Mfg.  Go.  v.  Bender  (G. 
G.  1906)  148  Fed.  313. 

The  copyright  on  "Webster's  Un- 
abridged Dictionary"  having  expired,  a 
competing  publisher  may  be  enjoined 
from  issuing  misleading  and  deceptive 
circulars  and  advertisements  which 
show  an  intention  to  deceive  purchasers 
into  buying  the  competing  publisher's 
dictionary,  on  the  supposition  that  it  is 
one  of  the  series  published  by  the  orig- 
inal publisher.  G.  &  C.  Merriam  Go. 
V.  Ogilvie  (1908)  159  Fed.  638,  88 
G.  C.  A.  596,  16  L.  R  A.  (N.  S.)  549, 
14  Ann.  Gas.  796.  writ  of  certiorari 
denied  (1908)  28  Sup.  Gt.  761,  209  U. 
S.  551,  52  L.  Ed.  922. 

Where  one  avails  himself  of  the  prin- 
ciple of  public  dedication  of  a  name,  he 
must  in  good  faith  fully  identify  his 
production,  and  clearly  disassociate  it 
from  that  of  one,  who  has  given  sig- 
nificance to  the  name,  and  sufficiently 
direct  the  mind  of  the  trading  public  to 
the  fact  that,  though  the  thing  is  of 
the  same  name,  it  is  something  pro- 
duced and  put  upon  the  market  by  him- 
sell    Id. 

The  power  of  courts  of  equity  to  re- 
strain unfair  competition  is  founded  on 
sound  business  morality.  Ludlow  Valve 
Mfg.  Go.  V.  Pittsburgh  Mfg.  Go.  (1908) 
166  Fed.  26.  92  G.  G.  A.  60. 

Where  defendant  charged  plaintiff 
with  infringement,  and  thereby  injured 
plaintiff's  trade,  but  did  not  sue  to  re- 
strain such  alleged  infringement,  its 
failure  to  attempt  to  establish  the  le- 
gal right  it  claimed  was  conclusive  ev- 
idence of  its  bad  faith  and  of  unfair 
competition,  and  complainant  was  enti- 
tled to  an  injunction  and  an  account- 
ing for  damages.  Racine  Paper  Goods 
Go.  V.  Dittgen  (1909)  171  Fed.  631,  96 
G.  G.  A.  433,  affirming  decree  Dittgen 
V.  Racine  Paper  Goods  Go.  (G.  G.  1908) 
164  Fed.  85. 

Not  every  appropriation,  of  the  ideas 
of  another,  amounts  to  unfair  trade 
competition.  There  must  be  an  estab- 
lished right  in  that  which  is  taken,  as 
well  as  a  practiced  deception,  before 
this  ensues.  Gulden  v.  Chance  (1910) 
182  Fed.  303,  105  G.  G.  A.  16,  revers- 
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ingr  decree  (O.  C.  1910)  180  Fed.  178. 

The  fact  that  an  article  of  defend- 
ant's manufacture  is  represented  by  un- 
principled retailers  as  that  of  com- 
plainant does  not  render  defendant  lia- 
ble for  unfair  competition,  providing  it 
did  its  legal  duty  in  distinguishing  its 
product  from  that  of  complainant 
Kathbone,  Sard  &  Oo.  v.  Champion 
Steel  Range  Oo.  (1911)  189  Fed.  26, 
110  0.  C.  A.  596,  87  L.  R.  A.  (N.  S.) 
258. 

Where  the  deception  of  purchasers  is 
not  the  natural  result  of  the  imitation 
by  defendant  of  goods  made  by  com- 
plainant, and  there  is  no  intention  to  so 
deceive  purchasers,  a  case  of  unfair 
competition  is  not  made  out.     Id. 

The  adoption  by  one  manufacturer  of 
the  characteristic  features  of  another's 
product,  common  to  articles  of  that 
class,  does  not  of  itself  amount  to  un- 
fair competition.  Edward  Hilker  Mop 
Co.  V.  United  States  Mop  Co.    (1911) 

191  Fed.  613,  112  O.  C.  A.  176. 
Dealer  held   not   required    to   advise 

inquirer  for  his  goods,  designating  them 
by  his  name,  that  there  is  a  competi- 
tor of  the  same  name  in  the  business. 
Walter  Baker  &  Co.   v.  Gray    (1911) 

192  Fed.  921, 113  C.  C.  A.  417,  52  L.  R. 
A,  (N.  S.)  899,  writ  of  certiorari  de- 
nied (1912)  32  Sup.  Ct  528,  223  U.  8. 
732,  56  L.  Ed.  634. 

A  grocer  held  not  guilty  of  unfair 
competition  in  delivering  to  customers 
"William  H.  Baker's  Chocolate,"  in  re- 
sponse to  an  order  for  "Baker's  Choc- 
olate."   Id. 

Infringement  of  a  trade-mark  is  in- 
separably involved  in  a  suit  for  un- 
lawful competition,  the  right  to  protec- 
tion against  the  latter  depending  on  pri- 
or and  exclusive  use.  Metcalf  v.  Han- 
over Star  Milling  Co.  (1913)  204  Fed. 
211.  122  C.  C.  A.  483. 

An  action  to  protect  trade-mark 
rights,  whether  at  law  to  recover  dam- 
ages, or  in  equity  to  restrain  further 
infringement,  is  founded  upon  false  rep- 
resentation. Apollo  Bros.  V.  Perkins 
(1913)  207  Fed.  530,  125  C.  C.  A.  192, 
reversing  judgment  (D.  C.  1912)  197 
Fed.*  476. 

In  trade-mark  and  unfair  competition 
cases,  the  ground  of  action  and  the 
reason  for  the  remedy  are  identical; 
both  being  cases  of  unfair  competition 
in  trade,  and  the  difference  being  only 
in  the  methods  and  degrees  of  proof 
required.  Hanover  Star  Milling  (3o.  v. 
Allen  &  Wheeler  Co.  (1913)  208  Fed. 
513,  125  C.  C.  A.  515. 

Unfair  competition  cannot  be  predi- 
cated on  the  use  of  a  name  which  de- 
fendant has  a  perfect  right  to  use. 
Warner  Bros.  Co.  v.  Wiener  (1914)  214 
Fed.  30,  130  C.  C.  A.  424,  order  mod- 
ified on  rehearing  (CCA.  1914)  218 
Fed.   635. 

To  constitute  unfair  competition, 
there  must  be  such  deceptive  use  of  a 
name  or  word  as  amounts  to  a  fraud 
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on  the  public;  but  this  deception  may 
consist  in  the  fraudulent  use  of  a  cor- 
porate name.  Keystone  OO  &  Mfg.  Co. 
v.  Buzby  (1914)  219  Fed.  473,  135  C 
C  A-  186,  reversing  decree  Buzby  v. 
Keystone  Oil  &  Mfg.  Co.  (D.  C  1913) 
206  Fed.  136. 

A  manufacturer  of  white  lead  in  Chi- 
cago will  be  enjoined  from  the  use  of 
the  words  "White  Lead,  St  Louis," 
except  as  to  preparations  of  white  lead 
manufactured  there;  such  use  tending 
to  deceive  and  defraud  the  public  and 
complainant,  a  manufacturer  of  lead  in 
St.  Louis.  Southern  White -Lead  Co.  v. 
Coit  (C  C  1888)  39  Fed.  492. 

Where  Edison  sold  machines  ordered, 
but  not  taken  by  plaintiff,  the  purchas- 
ers, in  offering  these  machines  for  sale 
as  "Edison  Vitascopes,"  were  not  guilty 
of  unfair  competition  with  complain- 
ants, since  there  was  no  misleading  or 
deception  of  the  public,  who  in  fact 
obtained  the  identical  machines  to 
which  the  name  was  intended  to  apply. 
Vitascope  Co.  v.  United  States  Phono- 
graph Co.  (C  C  1897)  83  Fed.  30. 

The  grounds  on  which  unfair  compe- 
tition in  trade  will  be  enjoined  are  ei- 
ther that  the  means  used  are  dishon- 
est, or  that,  by  false  representation  or 
imitation  of  a  name  or  device,  there  is 
a  tendency  to  create  confusion  in  the 
trade,  and  work  a  fraud  upon  the  pub- 
lic, by  inducing  it  to  accept  a  spurious 
article.  Where  these  grounds  are  ab- 
sent, and  no  trade-mark  rights  exist, 
injunction  does  not  lie.     Id. 

The  criterion  of  unfair  competition  is 
whether  ordinary  purchasers,  as  distin- 
guished from  members  of  the  partic- 
ular trade,  are  deceived.  R.  Heinisch's 
Sons  Co.  v.  Boker  (C  C  1898)  86  Fed. 
766. 

While  a  defendant  may  have  the 
right  to  use  every  one  of  the  elements 
entering  into  complainant's  trade-mark 
and  packages  if  used  separately,  yet  his 
use  of  the  same  in  combination,  for  the 
evident  purpose  of  imitating  in  appear- 
ance complainant's  packages,  consti- 
tutes unfair  competition.  National  Bis- 
cuit Co.  V.  Ohio  Baking  Co.  (C  C 
3900)  127  Fed.  160,  judgment  affirmed 
Ohio  Baking  Co.  v.  National  Biscuit  Co. 
(1904)  127  Fed.  116,  62  C  C.  A.  116, 
and  writ  of  certiorari  denied  (1904)  25 
Sup.  Ct  788,  195  U.  S.  630,  49  L.  Ed. 
852. 

The  duplication  of  disk  records  of  vo- 
cal and  instrumental  music  for  use  in 
talking  machines  and  placing  the  copies 
so  made  in  the  market,  colored  in  imi- 
tation of  the  originals,  and  bearing 
the  same  numbers  by  which  they  are 
marked  by  the  original  manufacturer 
and  dcsignrited  in  its  catalogue,  consti- 
tutes unfair  competition.  Victor  Talk- 
ing Mach.  Co.  V.  Armstrong  (0.  C 
1904)  132  Fed.  711. 

A  later  manufacturer,  which  not  only 
appropriated  a  name  solely  because  it 
had  become  known  and  popular  through 
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coniolaiiuuit,  but  also  incorporated  com-r 
plainant's  name  in  iU  own  corporate 
name  without  any  apparent  reason 
therefor  except  to  deceive  the  public 
as  to  the  origin  of  its  goods,  is  charge- 
able with  unfair  competition.  Selchow 
T.  Chaffee  &  Selchow  Mfg.  Go.  (C.  a 
1904)  132  Fed.  996. 

The  principles  of  unfair  competition 
in  trade  will  protect  a  publisher  who 
has  imparted  to  his  books  peculiar  char- 
acteristics, which  enable  the  public  to 
distinguish  them  from  books  published 
by  others  and  containing  the  same  liter- 
ary matter.  G.  &  O.  Merriam  Co.  v. 
Straus  (O.  C.  1904)  136  Fed.  477. 

Unfair  competition  does  not  neces- 
sarily involve  the  violation  of  any  ex- 
dnsive  right  to  the  use  of  a  word,  mark, 
or  symbol ;  the  test  being  whether  what 
has  been  done  tends  to  pass  off  the 
goods  of  one  for  those  of  another,  or 
to  deprive  such  other  of  his  rights. 
Bates  Mfg.  Ck>.  v.  Bates  Numbering 
Mach.  Co.  (C.  C.  1909)  172  Fed.  892, 
order  modified  Bates  Numbering  Mach. 
Co.  V.  Bates  Mfg.  Co.  (1910)  178  Fed. 
681.  102  O.  O-  A.  181. 

In  a  soit  to  restrain  unlawful  com- 
petition, equity  does  not  concern  it- 
self with  the  means.  If  the  result  is 
fraudulent,  and  the  public  are  induced 
thereby  to  purchase  jthe  goods  of  one 
imder  the  belief  that  they  are  those  of 
another,  the  means  will  be  enjoined. 
Id. 

•TJnfair    competition"  does  not  nec- 
essarily involve  the  question  of  the  ex- 
clusive ri^ht  of  another  to  use  a  name, 
^pnbol,  or  device,  and  a  word  may  not 
be  capable    of    becoming   an  arbitrary 
trade-mark,   and  yet  there  may  be  an 
unfair  nse    of  .the  word  amounting  to 
unfair  trade.     Dyment  v.  Lewis  (1909) 
123  N.  W.  244,  144  Iowa,  609,  26  L.  B. 
A.    (N.    S.)    73. 

The  existence  of  a  valid  trade-mark 
is  not  essential  to  a  right  of  action  for 
unfair  competition  in  which  the  essence 
of  the  wrongs  consists  in  the  palming 
off  of  the  merchandise  of  one  person 
for  that  of  another.  Samson  Cordage 
Works  V.  Puritan  CJordage  Mills  (1914) 
211  Fed.  603,  128  O.  C.  A.  203. 

Unfair  competition  is  distinguishable 
from  infringement  of  a  trade-mark,  in 
that  it  does  not  necessarily  involye  the 
question  of  the  exclusive  right  of  an- 
other to  the  nse  of  the  name,  symbol, 
or  device  copied  or  imitated.  G.  W. 
Cole  Co.  V.  American  Cement  &  Oil 
Co.  (1904)  130  Fed.  703,  65  O.  C.  A. 
106. 

The    Tight    to   an  injunction  against 
unfair    competition  in   trade  does  not 
rest  in  the  right  of  complainant  to  be 
protected    in    the   exclusiye   use    of  a 
trade-mark,    but   upon    the   ground   of 
fraud.     Illinois  Watch-Case  Co.  v.  El- 
gin Nat.    Watch   Co.    (1899)    94   Fed. 
667,  35  C.  C.  A.  237,  reversing  decree 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch- 
Case  Co.  (O.  C.  1898)  89  Fed.  487,  and 

9  U.S.CoMP.'16— 679 


affirmed  (1901)  21  Sup.  Ct.  270,  179 
U.  S.  665,  45  L.  Ed.  365,  94  O.  G.  755. 

Where  there  was  no  other  indication 
of  unfair  means  used  by  defendant,  tha 
fact  that  by  means  of  an  arrangement 
of  numbers  designating  the  variooa 
styles  of  defendant's  type  any  one 
could  be  easily  taught  to  find  in  com- 
plainant's catalogue  the  "(3aslon  Bold" 
type  in  controversy  was  insufficient  to 
establish  unlawful  competition.  Key- 
stone Type  Foundry  v.  National  Com- 
positype  Co.  (C.  C.  1911)  183  Fed. 
801,  decree  affirmed  (1912)  193  Fed. 
1021,  113  C.  C.  A  667. 

Where  complainant  manufactured  and 
sold  an  alleged  dustless  dustcloth  of 
black  color,  but  was  not  a  pioneer  in 
the  business,  he  might  not  restrain  de- 
fendant from  putting  out  in  competi- 
tion, a  similar  cloth  made  from  black 
material  purchased  from  another. 
Howard  Dustless  Duster  Co.  v.  Carle- 
ton  (C.  C.  1911)  187  Fed.  472,  revoking 
order  on  motion  185  Fed.  999. 

The  borrowing,  by  a  newcomer  in 
trade,  from  the  first  maker,  of  some- 
thing not  necessary  to  the  excellence 
of  the  product  nor  required  for  func- 
tional perfection,  but  which  is  calculat- 
ed to  attract  and  fix  the  attention  of 
the  careless,  is  what  constitutes  unlaw- 
ful competition.  Margarete  Steiff  v. 
Bing  (D.  C.  1914)  215  Fed.  204. 

One  charged  with  imfair  competition 
is  not  chargeable  with  an  occasional 
remark  of  an  unidentified  occasional 
salesman  of  his  product,  based  on  mis- 
representations by  the  salesman,  so  as 
to  confuse  the  product  of  the  manufac- 
turer with  the  product  of  the  com- 
plaining manufacturer.  Moebius  v. 
Louis  Dejonge  &  Co.  (D.  C.  1914)  215 
Fed.  443. 

Relief  against  unfair  competition  is 
granted  upon  the  ground  that  one  who 
has  built  up  a  good  will  and  reputation 
for  his  goods  is  entitled  to  the  benefits 
therefrom;  good  will  being  property 
which  will  be  protected.  Hartzler  v. 
Goshen  Chum  &  Ladder  Co.  (Ind.  App. 
1914)   104  N.  E.  34. 

One  man  has  no  right  to  so  advertise 
his  business  as  to  induce  the  public  to 
believe  it  is  the  business  of  another. 
Armstrong  v.  Kleinhans  (Ch.  1880)  1 
Ky.  Law  Rep.  112. 

That  plaintiffs  for  some  years  had 
run  a  stage  line  from  a  station  on  two 
other  railroads,  to  their  hotels,  affords 
no  legal  right  to  exclude  another  stage 
line  over  the  same  route,  and  much  less 
from  another  station  upon  another  rail- 
road to  the  same  destination,  so  long 
as  the  new  line  is  not  represented  as 
that  of  the  plaintiffs,  or  a  fraud  is  per- 
petrated upon  the  traveler  or  the  plain- 
tiffs. Ricker  v.  Portland  &  R.  F.  Ry. 
(1897)  38  A.  338,  90  Me.  395. 

Where  defendant,  a  druggist,  prepar- 
ed a  certain  kind  of  medicine  and  des- 
ignates and  sells  it  as  and  for  the  medi- 
cine   prepared   by   plaintiff,    such   sale 

(10849) 


§  9508 


TBADB-MABKS 


(Tit  60 


constituteB  unlawful  competition  for 
which  plaintiff  ia  entitled  to  recover. 
Thomson  y.  Winchester  (1837)  36 
Mass.  (19  Pick.)  214,  31  Am.  Dec.  135. 

Where  loaves  of  bread  made  by  de- 
fendant were,  except  for  slight  differ- 
ences in  the  labels,  substantially  the 
same  in  appearance  as  those  long  made 
and  advertised  by  plaintiff,  such  imita- 
tion was  likely  to  deceive  the  ordinary 
purchaser,  and  to  constitute  an  instru- 
ment of  fraud  in  the  hands  of  a  retail 
dealer.  George  G.  Fox  Co.  v.  Best 
Bakmg  Co.  (1911)  95  N.  B.  747,  209 
Mass.  251. 

The  ruling  that,  where  plaintiff  had 
long  made  and  extensively  advertised 
loaves  of  bread  of  certain  shape  under 
a  certain  name,  another  was  not  en- 
titled to  make  loaves  of  the  same  shape 
without  differentiating  by  mark  or 
brand,  so  as  not  to  deceive  the  public, 
did  not  depend  on  whether  or  not  the 
shape  of  plaintiff's  loaf  was  imeconoml- 
cal  and  generally  less  convenient,  or 
was  a  desirable  and  economic  one.    Id. 

An  action  will  lie  for  falsely  and 
fraudulently  selling  goods  of  one's  own 
manufacture  as  the  manufacture  of  an- 
other, to  his  injury.  Mrs.  G.  B.  Miller 
&  CJo.  Tobacco  Manufactory  v.  Com- 
merce (1883)  45  N.  J.  Law  (16  Vroom) 
18,  46  Am.  Rep.  750. 

Where  one  previously  in  complainant's 
employ  for  many  years  left  such  em- 
ploy and  began  a  competitive  manufac- 
ture of  plates  for  electric  batteries, 
without  anything  to  indicate  to  pur- 
chasers that  they  were  not  made  by 
complainant,  and  intended  by  defendant 
to  be  used  in  complainant's  batteries 
for  renewals,  complainant  was  entitled 
to  restrain  defendant  from  manufactur- 
ing his  plates  without  such  distinguish- 
ing marks  that  the  public  could  not  be 
misled.  Edison  Mfg.  Co.  v.  Gladstone 
(N.  J.  Ch.  1903)  58  A.  391. 

That  the  symbol  used  by  complain- 
ant had  been  commonly  used  by  the 
public  for  ornamental  and  advertising 
purposes  before  its  adoption  by  com- 
plainant did  not  entitle  defendant  to  use 
the  same  label  on  the  same  class  of 
goods,  where  such  use  was  intended  to 
mislead  purchlisers  as  to  the  origin  of 
the  goods.  Johnson  &  Johnson  v.  Sea- 
bury  &  Johnson  (1905)  61  A.  5,  69  N. 
J.  Eq.  696. 

Where  plaintiff's  hotel  became  well 
known  as  "The  Metuchen  Inn,"  al- 
though no  such  sign  was  used,  and  he 
later  used  such  a  sign  for  another 
house,  defendant's  subsequent  use  of 
that  sign  on  the  old  place  was  a  de- 
ception of  the  public,  and  complainant 
was  entitled  to  an  injunction  restrain- 
ing such  use.  Busch  v.  Gross  (N.  J. 
Ch.  1906)   64  A.  754. 

The  law  of  unfair  competition  does 
not  protect  purchasers  against  false- 
hoods which  tradesmen  may  tell,  but  the 
falsehood  must  be  told  by  the  article 
itself.  Hill  Bread  Co.  v.  Goodrich  Bak- 
ing Co.  (N.  J.  Ch.  1913)  89  A.  863. 
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•  Seeking  to  induce  the  public  to  be- 
lieve that  one's  product  is  that  of  an- 
other is  unfair  competition,  but  mere 
duplication  as  to  the  details  of  a  de- 
vice is  not,  regardless  of  any  confusion 
as  to  the  source  of  manufacture  caused 
thereby.  Westcott  Chuck  Co.  v.  One- 
dia  Nat  Chuck  Co.  (1910)  92  N.  B. 
639,  199  N.  y.  247,  reversing  judgment 
(1909)  118  N.  y.  Supp.  1149,  133  App. 
Div.  937. 

Defendant  will  be  enjoined  from  us- 
ing the  words  **Dr.  Pierce,"  or  thfe 
word  "Pierce,"  without  prefixing  his 
Christian  name  or  the  initials,  in  ad- 
vertising, labeling,  etc.,  proprietary 
medicines,  where  otherwise  his  reme- 
dies would  be  confused  in  the  public 
mind  with  those  of  a  long-established 
and  well-known  competitor,  and  where 
defendant  is  not  a  licensed  physician; 
but  he  may  use  his  own  name,  if  de- 
ception be  obviated.  World's  Dispen- 
sary Medical  Ass'n  v.  Pierce  (1911)  96 
N.  B.  738,  203  N.  Y.  419,  modifying 
judgment  (1910)  122  N.  Y.  Supp.  818, 
138  App.  Div.  401. 

One  having  a  right  to  prepare  and 
vend  proprietary  articles  may  enjoin 
another  from  styling  himself  "sole  pro- 
prietor" while  exercising  a  similar 
right.  McAllister  v.  Stumpp  &  Walter 
Co.  (Sup.  189^  55  N.  Y.  Supp.  693,  25 
Misc.  Rep.  438. 

The  use  by  one  not  entitled  to  the 
prefix  "Dr."  of  the  prefix  to  his  name, 
in  connection  with  his  remedies,  is  a 
fraud  on  the  public,  because  the  prefix 
indicates  that  he  is  a  medical  man,  and 
that  his  remedies  are  compounded,  or 
the  formulas  therefor  originated,  by  a 
licensed  physician.  World's  Dispensary 
Medical  Ass'n  v.  Pierce  (1910)  122  N. 
Y.  Supp.  818,  138  App.  Div.  401. 

A  corporation  manufactured  and  sold 
proprietary  medicines  under  the  trade- 
name "Dr.  Pierce,"  or  "Dr.  Pierce's," 
and  represented  that  they  were  useful 
for  specified  diseases.  It  had  as  trans- 
feree of  Dr.  Pierce,  a  physician  duly  li- 
censed, the  right  to  use  such  name  and 
designation  of  the  remedies  made  and 
sold  by  it  Defendant,  whose  name  was 
"Pierce,"  but  who  was  not  a  licensed 
physician,  manufactured  and  sold  prep- 
arations under  different  names,  each  of 
which  contained  as  a  prominent  part 
thereof  "Dr.  Pierce,"  "Dr.  Pierce's," 
or  "Pierce's."  These  preparations  were 
represented  as  useful  remedies  for  the 
specified  diseases.  Held,  that  the  acts 
of  defendant  were  calculated  to  deceive 
an  ordinarily  careful  purchaser  by  in- 
ducing a  belief  that  the  preparations 
were  the  products  of  the  corporation, 
entitling  it  to  an  injunction  to  restrain 
defendant  from  putting  up  any  proprie- 
tary remedies  under  any  of  the  vari- 
ous names  "Dr.  Pierce,"  "Dr.  Pierce's," 
or  "Pierce's."     Id. 

One  creating  an  instrument  or  com- 
bination of  instruments  more  conven- 
ient than  theretofore  known,  which  he 
does  not  patent,  is  not  entitled  to  com- 
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plain  of  nnfair  competitioii  by  one  using 
the  same  contrivance  without  copying 
features  not  affecting  its  working  ca- 
pacity. Elbs  ▼.  Rochester  Egg  Carrier 
Co.  (Sup.  1912)  134  N.  Y.  S.  979. 

It  is  not  unfair  competition  for  a  sub- 
Mqnent  manufacturer  of  pulleys  to  ad- 
Terdse  "our  sheaves  and  pins  fit  your 
old  blocks."  Columbia  Engineering 
Works  V.  Mallory  (1915)  147  P.  542,  75 
Or.  542. 

The  general  rule  is  that  anything 
done  by  a  rival  in  the  same  business  de- 
signed or  calculated  to  mislead  the  pub- 
lic in  the  belief  that  they  were  buying 
the  product  of  another's  manufacture 
would  be  in  fraud  of  that  other's  rights, 
and  would  afford  just  grounds  for  eq- 
uitable interference.  Hohenstein  v. 
Perelstine  (1908)  37  Pa.  Super.  Ct 
540. 

The  doctrine  of  unfair  competition  is 
based  on  the  principle  of  common  busi- 
ness integrity-,  and  equity  only  affords 
reUef  when  this  principle  has  been  vio- 
lated, and  the  mischief  which  equity 
will  guard  against  is  a  confusion  in 
trade-names,  or  in  the  identity  of  par- 
ties, or  in  the  goods  sold,  so  as  to  de- 
cdTe  the  public  and  work  a  fraud  on 
the  party  having  a  right  to  a  trade- 
name. Eastern  Outfitting  Co.  v.  Man- 
hdm  (Wash.  1910)  110  P.  23. 

6.  Wrongful  intents— Where  a  plain- 
tiff has  the  absolute  right  to  the  use 
of  a  word  or  words  as  a  trade-mark,  if 
an  infringement  is  shown,  the  wrongful 
or  fraudulent  intent  is  presumed, 
though  it  may  be  rebutted  in  exemption 
of  damages;  but,  where  the  alleged 
trade-mark  is  not  a  good  trade-mark, 
and  relief  can  only  be  awarded  against 
unfair  competition  or  perfidious  deal- 
ing, such  circumstances  must  be  made 
ont  as  will  show  wrongful  intent  in 
fact,  or  justify  that  inference  from  the 
inevitable  consequences  of  the  act  com- 
plained of.  Elgin  Nat  Watch  Co.  v. 
Illinois  Wateh  Case  Co.  (1901)  21  Sup. 
Ct  270,  274,  179  U.  S.  6«5,  45  L.  Ed. 
365. 

An  injunction  to  restrain  unfair  com- 
petition will  not  be  granted  where  de- 
fendant has  not  been  guilty  of  intention- 
al or  actual  unfairness,  and  has  not 
employed  imitative  devices  to  draw 
trade  from  the  complainant,  or  acted 
with  bad  faith  or  wrongful  purpose. 
Morgan  Envelope  Co.  v.  Walton  (1908) 
86  Fed.  605,  30  C.  C.  A.  363,  84  O. 
6.  811,  certiorari  denied  Walton  v. 
Morgan  Envelope  Co.  (1898)  18  Sup. 
Ct  949.  171  U.  S.  686. 

The  intention  with  which  a  defendant 
adopted  a  particular  dress  for  mer- 
chandise does  not  alone  afford  any 
ground  for  an  injunction,  and  is  imma- 
terial where  the  dress  itself  is  not  cal- 
culated to  deceive  purchasers  to  the 
complainant's  damage.  Centaur  CSo.  v. 
Marshall  (1899)  97  Fed.  785,  38  C.  C. 
A.  413. 

To  entitle  a  manufacturer  to  prevent 
a  competitor  from  imitating  a  name 
used  by  him  which  is  descriptive,  and 


therefore  not  a  valid  trade- mark,  the 
imitation  must  be  with  fraudulent  in- 
tent or  such  as  is  calculated  to  deceive 
the  public.  Florence  Mfg.  Co.  v.  J.  C. 
Dowd  &  Co.  (1910)  178  Fed.  73,  101  C. 
C.  A.  565  (reversing  decree  Same  v. 
Dowd  [C.  C.  1909]  171  Fed.  122) ;  Dra- 
per  V.  Skerrett  (C.  C.  1902)  116  Fed. 
206. 

A  fraudulent  intent  is  of  the  essence 
of  unfair  competition  in  trade,  and  to 
warrant  relief  in  a  suit  for  unfair  com- 
petition there  must  be  proof  of  fraudu- 
lent intent  to  palm  off  the  goods  manu- 
factured by  others  as  those  manufactur- 
ed by  the  plaintiff,  or  proof  of  facts  and 
circumstances  from  which  such  an  in- 
tent and  fraud  may  be  fairly  inferred. 
Gorham  Mfg.  Co.  v.  Emery- Bird-Thayer 
Dry-Goods  Co.  (1900)  104  Fed.  243,  43 
C.  C.  A.  511,  affirming  decree  (C.  C. 
1899)  92  Fed.  774. 

Walter  Baker  &>  Co.  have  long  manu- 
factured chocolate.  W.  H.  Baker  later 
began  its  manufacture,  but  distinguish- 
es his  product  from  the  other.  Defend- 
ant, a  retail  grocer,  advertised  to  sell 
"Baker's"  cocoa  and  chocolate,  and 
when  customers  called  for  either  by 
that  name  they  were  given  the  W.  H. 
Baker  product  After  suit  brought 
such  customers  were  told:  "We  have 
two  Bakers.  Which  do  you  want,  W. 
H.  or  Walter  Baker?"  and  when  they 
asked  for  the  best,  they  were  given  the 
W.  H.  Baker  product  Held,  there  was 
a  clear  design  to  deceive  customers,  and 
complainant  was  entitled  to  restrain  de- 
fendant from  advertising  any  product 
but  complainant's  under  the  name  of 
"Baker,"  or  furnishing  it  in  response  to 
requests  for  "Baker's"  goods,  or  in  any 
manner  using  such  name  in  connection 
with  other  goods  without  clearly  desig- 
nating by  whom  such  goods  were  made. 
Walter  Baker  &  Co.  v.  Slack  (1904) 
130  Jb>d.  514,  65  C.  C.  A.  138. 
'  Unless  a  defendant  adopts  means  cal- 
culated to  injure  complainant  through 
unfair  competition,  the  intention  is  im- 
material; there  being  no  ground  for 
relief  where  there  has  been  no  injury. 
G.  W.  Cole  Co.  V.  American  Cement  & 
Oil  Co.  (1904)  130  Fed.  703,  65  C.  C. 
A.  105. 

The  presence  of  an  inequitable  pur- 
pose is  an  element  of  great  weight  in 
determining  a  question  of  fairness  in 
trade.  G.  &  C.  Morriam  Co.  v.  Ogilvie 
a008)  159  Fed.  638,  88  C.  O.  A.  596. 
16  L.  R.  A.  (N.  S.)  549,  14  Ann.  Cas. 
796,  writ  of  certiorari  denied  (1908)  28 
Sup.  Ct  761,  209  U.  S.  551,  52  L.  Ed. 
922. 

Where  defendant  imitated  closely  and 
in  needless  details  plaintiff's  product, 
using  the  same  name,  he  was  chargeable 
with  unfair  competition,  and  complain- 
ant was  entitled  to  an  injunction  to  re- 
strain the  same;  the  imitation  being 
clearly  by  design.  Rushmore  v.  Saxon 
(1909)  170  Fed.  1021,  95  O.  C.  A.  671, 
affirming  decree  (C.  C.  1908)  158  Fed. 
499. 

Defendants,    in    Imitating    complain- 
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ant's  cartons  and  packages  containing 
"Spearmint"  gum,  held  chargeable  with 
willfol  and  intentional  unfair  competi- 
tion, which  entitled  complainant  to  an 
injunction.  William  Wrigley,  Jr.,  &  Co. 
V.  Grove  Co.  (1910)  183  Fed.  90,  105 
C.  C.  A.  391. 

Defendant  made  and  sold  mattresses 
of  inferior  material,  but  marked  with 
the  same  names  as  complainant's,  to  a 
large  store  which  had  previously  sold 
complainant's.  Defendant  also  furnish- 
ed for  display  in  the  store  windows 
sample  mattresses  of  the  same  quality 
as  complainant's,  which  were  cut  open 
to  show  the  material.  Held,  that  the 
purpose  was  clearly  to  deceive  purchas- 
ers, and  that  plaintiff  was  entitled  to  an 
injunction.  Dixie  Cotton  Felt  Mattress 
Co.  V.  Stearns  &  Foster  Co.  (1911)  185 
Fed.  431,  107  C.  C.  A.  501. 

To  authorize  an  injunction  to  restrain 
unfair  competition  in  trade,  there  must 
be  evidence  which  satisfies  the  court 
that  there  was  a  wrongful  intent  in 
fact,  or  justifies  the  inference  from 
the  inevitable  consequences  of  the  act 
complained  of.  Charles  E.  Hires  Co. 
T.  Villepigue  (1912)  196  Fed.  890,  116 
C.  C.  A.  452. 

Imitations  of  the  goods  and  packages 
of  another  manufacturer,  which  singly, 
if  accompanied  by  good  faith,  might  not 
constitute  unfair  competition,  may  do 
so  where  they  are  used  with  an  actual 
intent  to  deceive  purchasers.  Coca- 
Cola  Co.  V.  Gay-Ola  Co.  (1912)  200 
Fed.  720,  119  C.  C.  A.  164. 

A  suit  for  infringement  of  trade- mark 
differs  from  one  for  unfair  competition 
in  that  in  the  former  the  wrongful  in- 
tent is  presumed  from  the  fact  of  in- 
fringement, while  ih  the  latter  it  must 
be  proved,  although  an  inference  of 
such  intent  may  be  justified  from  the 
inevitable  consequences  of  the  act  com- 
plained of.  Samson  Cordage  Works  v. 
Puritan  Cordage  MUls  (1914)  211  Fed. 
603,  128  C.  G.  A.  203. 

Where  defendant  manufactures  an  ar- 
ticle closely  resembling  Hostetter's  Bit- 
ters in  appearance  and  flavor,  which  it 
sold  in  bulk  to  its  customers,  ad  visaing 
them  at  the  same  time  to  refill  botties 
that  originally  contained  Hostetter's 
Bitters  with  the  spurious  article,  and 
put  them  on  the  market  as  genuine, 
though  defendant  did  not  itself  use 
plaintifiTs  labels  and  botties,  it  was 
guilty  of  a  wrong  which  a  court  of  eq- 
uity will  enjoin.  Hostettcr  Co.  ▼. 
Brueggeman-Reinert  Distilling  Co.  (C. 
C.  1891)  46  Fed.  188w 

An  injunction  to  restrain  the  infringe- 
ment of  a  .trade-mark  will  not  be  re- 
fused because  defendants  have  made  no 
sales,  where  it  appears  that  they  bought 
for  the  purpose  of  selling,  and  would 
have  done  so  but  for  complainant's  suit. 
Cuervo  v.  Landauer  (C.  C.  1894)  63 
Fed.  1003. 

Where  complainants  have  long  used 
characteristic  labels,  defendants  wiU 
be  restrained  from  using  labels  of  the 
same   size   and  color,  sufiiciently   cor- 
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responding  in  general  appearance  to  de- 
ceive the  ordinary  customer,  and  mani- 
festly designed  to  enable  unscrupulous 
persons  to  palm  off  a  spurious  artida 
on  the  public  Von  Mumm  v.  Witte- 
mann  (C.  C.  1898)  85  Fed.  966. 

Every  possible  color  for  capsules  hav- 
ing been  appropriated  by  proprietors  of 
various  brands,  and  the  term  "Extra 
Dry"  having  been  so  long  and  generally 
used  to  denote  character  and  quaUty* 
the  use  by  defendants  of  a  capsule  of 
the  same  color  as  that  used  by  com- 
plainants, with  the  words  "Extra  Dry" 
thereon,  as  used  by  complainants, 
though  used  with  fraudulent  intent,  can- 
not be  enjoined.    Id. 

When  the  article  sold  is  inferior  and 
spurious,  and  the  packages  sufficientiy 
resemble  complainant's  to  make  it  ap- 
parent that  the  design  is  to  deceive  the 
consuming  public,  injunction  will  be 
granted,  although  defendant  is  a  dealer, 
who  purchased  from  the  originator  of 
the  fraud,  and,  since  action  brought, 
has  voluntarily  ceased  to  deal  in  the 
goods.  Burnett  ▼.  Hahn  (C.  C.  1898) 
88  Fed.  694. 

The  corporate  name  and  trade-mark 
"Wm.  G.  Rogers,"  in  competition  with 
the  Wm.  Rogers  Mfg.  Co.  by  persons 
formerly  eni ployed  by  such  latter  com- 
pany held  to  conclusively  show  want  of 
good  faith  on  defendants'  part,  and 
plaintiff  was  entitied  to  a  preliminary 
injunction  restraining  them  from  mak- 
ing or  selling  ware  stamped  with  the 
mark  "Wm.  G.  Rogers."  International 
Silver  Co.  v.  Wm.  G.  Rogers  Co.  (O.  C. 
1902)  113  Fed.  520. 

There  being  no  wrongful  intent  by 
defendant,  his  label  not  being  otherwise 
similar  to  complainant's,  except  in 
name,  and  bearing  his  own  name,  and  no 
damage  to  complainant  being  shown, 
there  is  no  unfair  competition.  Da- 
viess County  Distilling  Co.  v.  MartinonI 
(C.  C.  1902)  117  Fed.  186. 

The  right  to  relief  againsi  unfair  com- 
petition is  not  dependent  upon  an  actual 
fraudulent  intent,  where  the  conduct  of 
defendant  was  such  as  would  naturally 
deceive  the  public.  Bissell  Chilled  Plow 
Works  V.  T.  M.  Bissell  Plow  Co.  (O.  OL 
1902)  121  Fed.  357. 

To  make  out  a  case  of  unfair  or  fraud- 
ulent competition  there  must  be  an  ac- 
tual wrongful  intent  to  deceive  the  pub- 
lic into  the  belief  that  the  goods  of  the 
one  party  are  the  goods  of  the  other, 
accompanied  by  such  acts  and  devices 
as  are  likely  to  do  so,  or  such  duplica- 
tion in  form  and  dress  of  the  one  by 
the  other  as  will  produce  a  confusion 
calculated  to  bring  this  about,  of  which 
the  party  complained  against  is  convict- 
ed of  being  willing  to  have  the  benefit, 
lisniont.  Corliss  &  Co.  v.  Hershey  (O. 
C.  1905)  140  Fed.  763 

The  fact  that  defendants,  who  were 
Belling  large  quantities  of  the  medicine 
to  consumers  at  less  than  the  price  fix- 
ed by  complainant,  before  doing  so,  re- 
moved from  the  botties  all  cartons  and 
labels  containing  numbera  which  would 
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enable  complainaiit  to  trace  the  original 
purchaser,  was  sufficient  to  authorize  a 
finding  that  defendants  knowingly  par- 
ticipated in  the  breaches  of  the  con- 
tracts between  the  sellers  and  complain- 
ant Wells  &  Richardson  Co.  y.  Abra- 
ham (C.  C.  1906)  146  Fed.  190,  affirmed 
(1906)  149  Fed.  408,  79  C.  C.  A.  228. 

Unfair  competition  is  not  made  out 
where  there  is  no  evidence  of  an  inten- 
tion to  defraud  or  deceive  and  the  re- 
semblance between  the  two  products  is 
not  such  as  to  deceive  the  class  of  per- 
sons who  buy  such  products.  T.  B. 
Wood's  Sons  Co.  v.  Valley  Iron  Works 
(C.  C.  1911)  191  Fed.  196,  decree  af- 
firmed Valley  Iron  Works  v.  T.  B. 
Wood's  Sons  Co.  (1912)  196  Fed.  780, 
116  C.  C.  A.  46. 

Motive  is  not  an  essential  element  of 
anfair  competition,  though  often  valu- 
able in  determining  its  existence.  Mo- 
ebias  v.  Louis  Dejonge  &  Co.  (D.  O. 
1914)  215  Fed.  443. 

The  fair  and  honest  use  of  a  name 
cannot  be  enjoined  when  it  is  used  ia' 
the  ordinary  course  of  business  in  the 
way  and  manner  in  which  other  manu- 
facturers of  similar  goods  are  accus- 
tomed to  use  their  own  name  in  the 
preparation  for  sale  or  sale  of  goods. 
Bogers  v.  Rogers  (1885)  53  Conn.  121, 
1  Ati.  807,  5  AU.  675,  55  Am.  Rep.  7& 

Defendant's  intent  is  not  material  in 
determining  whether  he  has  been  guilty 
of  unfair  competition  in  the  use  of  a 
trade-name,  if  the  probable  effect  of  bis 
conduct  is  to  deceive  the  public  so  as  to 
pass  his  goods  off  as  those  of  another. 
Hartzler  v.  Goshen  Chum  &  Ladder 
Co.  (Ind.  App.  1914)  104  N.  B.  34. 

To  enjoin  another  from  engaging  in 
the  same  business  in  the  same  locality 
mider  a  similar  name,  on  the  ground  of 
mifair  competition,  it  is  not  necessary 
that  there  be  an  intention  to  defraud. 
Kansas  Milling  Co.  v.  Kansas  Flour 
MiUs  Co.  (1913)  133  P.  542,  89  Kan. 
855. 

It  ia  immaterial  that  defendant  did 
not  Intend  to  deceive  the  public,  where 
he  knowingly  put  it  in  the  power  of  the 
retailers  to  do  so,  although  the  package 
and  label  were  not  a  technical  trade- 
mark. New  England  Awl  &  Needle  Co. 
V.  Marlboro  Awl  &  Needle  Co.  (1897) 
46  N.  B.  386,  168  Mass.  154,  60  Am. 
St  Rep.  377. 

In  a  suit  for  unfair  competition,  com- 
plainant held  entitled  to  injunctive  re- 
lief, though  defendant  had  acted  inno- 
cently. Forster  Mfg.  Co.  v.  Cutter- 
Tower  Co.  (1912)  97  N.  B.  749,  211 
Mass.  219. 

Where  defendant  adopted  a  trade- 
name similar  to  that  which  had  been 
used  by  plaintiff  for  some  15  years,  and 
conducted  a  similar  business,  the  use 
is  presumptively  fraudulent  after  no- 
tice of  plaintiflTs  prior  rights,  though 
the  name  was  adopted  in  ignorance  of 
plaintiff  and  with  no  intent  to  divert 
its  trade.  Northwestern  Knitting  Co. 
V.  Garon  (Minn.  1910)  128  N.  W.  288. 


Use  of  a  certain  brand  by  one  will 
not  be  restrained  because  another  had 
previously  used  it,  where  the  name  had 
formerly  been  used  by  various  manu- 
facturers, and  where  the  person  sought 
to  be  enjoined  did  not  attempt  in  any 
way  to  deceive  the  public  into  the  be- 
lief that  they  were  buying  the  shoes  of- 
fered for  sale  by  the  other  person. 
Perlberg  v.  Smith  (1905)  62  A.  442, 
70  N.  J.  Eq.  638. 

Complainant  not  entitled  to  restrain 
defendant  from  using  white  wax  paper, 
with  red  labels  and  strings,  for  its 
bread,  where  it  appeared  from  a  com- 
parison of  the  articles  that  they  were 
not  likely  to  deceive,  and  there  was  no 
evidence  of  any  intent  to  defraud.  Hill 
Bread  Co.  v.  Goodrich  Baking  Co.  (N. 
J.  Ch.  1913)  89  A.  883. 

Upon  an  application  to  restrain,  up- 
on the  ground  of  unfair  competition, 
the  use  by  defendant  of  a  certain  kind 
of  wrapper  and  marks  for  its  bread, 
evidence  held  not  to  show  intent  to  de- 
fraud.   Id. 

Though  the  fact  that  defendant  was 
amply  solvent  would  not  prevent  an  in- 
junction for  unfair  competition,  yet 
where  there  was  no  evidence  of  any  in- 
tent to  defraud,  or  that  there  had  been 
any  deception  or  damages,  the  court 
should  be  cautious  in  issuing  a  prelimi- 
nary injunction  where  the  defendant  is 
amply   solvent.     Id. 

Where  defendant  made  an  article  as 
nearly  as  possible  like  plaintiffs',  with 
a  different  name,  and  put  up  in  wrap- 
pers closely  resembling  the  plaintiffs' 
in  color  and  size,  and  partially  in  the 
inscription  and  directions  for  use,  as 
the  imitatio^  was  intended  to  deceive 
purchasers,  the  defendant  should  be  re- 
strained from  using  such  wrappers. 
Enoch  Morgan's  Sons  Co.  v.  Schwa- 
chofer  (N.  Y.  1878)  5  Abb.  N.  C.  265. 

Plaintiffs  and  defendants  used  bottles 
of  like  size  and  shape,  but  distinguish- 
able to  the  eye,  and  with  their  respec- 
tive firm  names  blown  in.  Each  was 
clearly  labeled  with  the  name  and  place 
of  manufacture,  which  were  entirely 
different.  The  small  print  following  in 
each  case  set  forth  methods  and  pur- 
poses of  use  not  at  all  identical.  Held, 
that  it  was  not  shown  that  defendants 
had  simulated  plaintiffs'  goods  with  in- 
tent to  deceive  buyers.  Sieger t  v.  Ab- 
bott (1893)  72  Hun,  243,  25  N.  Y. 
Supp.  590. 

The  use  of  the  trade-name  "New 
York  Frame  &  Picture  Co.,"  or  "N. 
Y.  Frame  &  Picture  Co.,"  does  not 
show  an  intent  to  deceive  so  as  to  au- 
thorize an  injunction  at  the  suit  of  the 
United  States  Frame  &  Picture  Com- 
pany. United  States  Frame  &  Picture 
Co.  V.  Horowitz  (Sup.-  1906)  100  N. 
Y.  Supp.  705,  51  Misc.  Rep.  101. 

Publisher  for  60  years  of  fashion 
journal  entitled  "Le  Bon  Ton"  could 
restrain,  despite  lack  of  fraudulent  in- 
tent, publication  of  similar  journal  en- 
titled  "Gazette  du  Bon   Ton."     S.   T. 
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Taylor  Co.  v.  Nast  (Sup.  1915)  154  N. 
Y.  Supp.  982. 

Where  the  public  ia  in  fact  misled, 
whether  intentionally  or  otherwise,  by 
the  imitation  of  signs  or  symbols,  in- 
junction will  be  granted.  Amoskeag 
Mfg.  Co.  V.  Spear  (1849)  4  N.  Y. 
Super.  Ct.   (2  Sandf.)   599. 

Where  there  is  no  such  similarity  in 
the  trade-marks  used  by  plaintiffs  and 
defendants  as  to  justify  the  conclusion 
that  one  was  intended  as  an  imitation 
of  the  other,  the  fact  that  there  is  a 
resemblance  in  the  size  of  the  packag- 
es, and  the  manner  of  putting  them  up, 
so  that  perhaps  a  careless  person  might 
mistake  one  for  the  other  if  no  exami- 
nation was  made,  is  not  sufficient  to 
justify  the  interference  of  a  court  of 
equity.  Brown  v.  Seldel  (1893)  153 
Pa.  60,  25  Atl.  1064,  31  Wkly.  Notes 
Cas.  519. 

Question  of  fraudulent  intent  is  a 
question  for  the  jury,  where  defend- 
ants applied  to  their  atomizer  the  name 
**Burgess,''  which  plaintiff  had  adopted, 
and  used  his  label,  which  bore  an  exact 
pictorial  representation  of  the  article, 
though  defendants  supposed  the  name 
was  a  merely  descriptive  one,  which 
any  one  might  use,  and  gave  evidence 
of  a  custom  of  the  trade  for  dealers  to 
"borrow"  each  other's  cuts  for  adver- 
tising purposes.  Shaw  y.  Pilling  (1896) 
175  Pa.  78,  34  Atl.  446. 

Where  defendant  put  on  the  market 
"Dr.  M.  A.  Simmons'  Liver  Medicine," 
in  packages  so  substantially  similar  to 
those  of  complainant's  ** Simmons'  Liv- 
er Medicine"  as  to  deceive  the  public, 
and  this  was  done  with  the  purpose  of 
selling  it  in  place  of  complainant's  med- 
icine, the  latter  is  entitled  to  restrain 
the  use  of  such  labels  and  packages  by 
defendant.  C.  F.  Simmons  Medicine 
Co.  V.  Mansfield  Drug  Co.  (1893)  93 
Tenn.  (9  Pickle)  84,  23  S.  W.  165. 

7.  Necessity  of  actual  deception  of 
public.— Where  the  simulation  of  a  com- 
plainant's trade-name  by  defendant  is 
manifestly  liable  to  deceive,  it  is  not 
necessary  for  complainant  to  show  that 
purchasers  have  actually  been  deceived, 
to  entitle  him  to  relief.  Fuller  v.  Huff 
(1900)  104  Fed.  141,  43  C.  C.  A,  453, 
51  L.  R.  A.  332;  W.  R.  Lynn  Shoe  Co. 
V.  Auburn-Lynn  Shoe  Co.  (1905)  62 
A.  499,  100  Me.  461,  4  L.  R.  A.  (N.  S.) 
960;  McLoughlin  v.  Singer  (1898)  53 
N.  Y.  Supp.  342,  33  App.  Div.  185. 

Complainants  made  and  sold  an  arti- 
cle under  the  name  of  "Crushed  Steel" 
or  "Steel  Emery."  A  conventional  fig- 
ure of  a  diamond  shape,  or  lozenge, 
was  used  as  a  trade-mark  on  the  pack- 
ages. Later  defendants  began  selling  a 
similar  article  under  the  name  of  "Dia- 
mond Steel,"  ulsing  a  picture  of  a  radi- 
ant diamond  as  a  trade-mark  upon  the 
packages.  Held,  that  the  similarity  be- 
tween the  symbols  and  names  was  not 
such  as  to  warrant  an  injunction 
against  defendant,  in  the  absence  of  ev- 
idence that  any  purchaper  had  been  de- 
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ceived  thereby.  Kann  ▼.  Diamond  Steel 
Co.  (1898)  89  Fed.  706,  32  C.  G.  A. 
324. 

Where  defendant  sold  to  plaintiff's 
agents  a  spurious  article,  and  furnish- 
ed them  empty  containers  bearing 
plaintiff's  label  and  trade-mark,  to  be 
used  in  retailing  to  customers,  defend- 
ant was  engaged  in  unfair  competition, 
although  there  was  no  proof  that  any 
customer  had  actually  been  deceived. 
Samuel  Bros.  &  Co.  v.  Hostetter  Co. 
(1902)  118  Fed.  257,  55  C.  C.  A.  111. 

The  deceit  or  probable  deceit  of  an 
ordinary  purchaser,  so  that  he  buys  or 
probably  will  buy  the  articles  of  one 
manufacturer  as  those  of  another,  is 
an  indispensable  element  of  a  cause  of 
action   for   unfair   competition.     Allen 

B.  Wrisley  Co.  v.  Iowa  Soap  Co.  (1903) 
122  Fed.  796,  59  C.  C.  A.  54,  affirming 
decree  Allan  B.  Wrisley  v.  Same  (C. 
1900)  104  Fed.  548. 

Where,  in  a  suit  to  restrain  the  use 
of  letters  of  the  alphabet,  attached  to 
Various  qualities  of  plaintiff's  manufac- 
tured goods,  there  was  no  evidence  that 
any  purchaser  had  ever  been  deluded, 
by  the  use  of  the  letters  by  defendant, 
or  that  buyers  generally  for  consump- 
tion relied  on  the  letters  as  the  ear- 
marks of  complainant's  manufacture, 
plaintiff  could  not  restrain  defendant's 
use  thereof  on  the  ground  of  unfair 
competition.  Stevens  Linen  Works  v. 
William  &  John  Don  &  Co.  (1904) 
127  Fed.  950,  62  C.  C.  A.  582,  affirming 
judgment   (C.  C.   1903)   121  Fed.  171. 

Where  two  persons  are  engaged  in 
selling  like  goods,  while  neither  can 
acquire  the  exclusive  right  to  aptly  des- 
ignate and  describe  them,  neither  has 
the  right  to  do  any  of  those  things  in 
such  manner  as  to  mislead  purchasers; 
and,  where  the  resemblances  in  such 
particulars  are  calculated  to  mislead, 
the  older  dealer  is  entitled  to  an  in- 
junction, even  though  actual  deception 
is  not  shown.  Bickmore  Gall  Cure  Co. 
v.  Kams   (1905)   134  Fed.  833,  67  C. 

C.  A.  439,  reversing  decree  Bickmore 
Gall  Cure  Co.  v.  Kams  Mfg.  Co.  (C. 
C.  1903)  126  Fed.  573. 

In  order  to  entitle  complainant  to 
relief  in  a  suit  for  unlawful  competi- 
tion, it  is  not  necessary  that  the  pub- 
lic should  be  actually  deceived;  it  be- 
ing sufficient  that  the  infringement  had 
a  tendency  to  deceive.  O'Connell  v. 
National  Water  Co.  (1908)  161  Fed. 
545,  88  C.  C.  A.  487,  affirming  decree 
National  Water  CJo.  v.  O'Connell  (C. 
C.  1908)    159  Fed.   1001. 

Where  the  style  and  dress  of  defend- 
ant's article  was  such  as  to  deceive 
purchasers,  it  was  not  necessary  for 
complainant  to  show,  in  a  suit  for  un- 
lawful competition,  that  innocent  pur- 
chasers had  been  in  fact  deceived. 
Florence  Mfg.  Co.  v.  J.  C.  Dowd  & 
Co.  (1910)  178  Fed.  73,  101  O.  O.  A. 
666,  reversing  decree  Same  v.  Dowd 
(C.  C.  1909)   171  Fed.  122. 

Where   one   uses  a  certain  material 
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and  form  of  constroction  for  an  tin- 
patented  article,  he  cannot  restrain  an- 
other from  usin^  the  same  construc- 
tion, for  utilitarian  reasons,  except  for 
a  distinctive  name  plate,  where  no  de- 
ception of  purchasers  is  shown.  Pope 
Automatic  Merchandising  Co.  ▼.  Mc- 
Crum-HoweU  Co.  (1911)  191  Fed,  979, 
112  C.  C.  A.  391,  40  L.  R.  a:  (N.  S.) 
463,  writ  of  certiorari  denied  McCrum- 
Howell  Co.  y.  Pope  Automatic  Mer- 
chandising Co.  (1912)  32  S.  Ct  527, 223 
U.  S.  730,  66  L.  Ed.  633. 

In  a  suit  for  unfair  competition,  it  is 
not  necessary  to  prove  that  the  immedi- 
ate purchasers  of  defendant's  product 
were  deceived,  if  it  is  defendant's  ex- 
pectation and  purpose  that  such  pur- 
chasers wUl  use  it  to  deceive  the  ulti- 
mate consumer.  Coca-Ck>la  Co.  v.  Gay- 
(Na  Ck>.  (1912)  200  Fed.  720,  119  0. 
a  A.  164. 

A  defendant  held  chargeable  with  un- 
fair competition  in  so  coloring  and 
dressing  its  product  as  to  resemble 
complainant's  with  the  purpose  of  de- 
ceiving consumers.     Id. 

In  a  suit  for  unfair  competition,,  it  is 
sufficient  if  the  actual  and  probable  re- 
salt  of  the  use  of  defendants'  labels 
will  be  the  deception  of  the  ordinary 
purchaser  making  purchases  under  or- 
dinary conditions.  Notaseme  Hosiery 
Co.  T.  Straus  (1912)  201  Fed.  99,  119 
0.  C.  A.  134. 

Where  a  defendant  willfully  put  up 
its  goods  in  such  a  way  as  to  deceive 
ultimate  purchasers,  plaintiff  will  not 
be  held  to  specific  proof  that  such  pur- 
chasers were  deceived,  and  limited  to 
loss  of  profits  thus  established,  but  loss 
win  be  presumed.  Wolf  Bros.  &  Co.  v. 
Hamilton-Brown  Shoe  Co.  (1913)  206 
Fed.  611,  124  C.  C.  A.  409.  reversing 
decree  (C.  C.  1912)  192  Fed.  930. 

The  deceiving  or  probable  deceiving 
of  the  ordinary  purchaser  is  an  indis- 
pensable basis  of  a  cause  of  action  for 
simulating  the  product  of  one  party  by 
that  of  another.  A.  Leschen  &  Sons 
Bope  Co.  V.  Fuller  (1914)  218  Fed.  -786 
134  C.  C.  A.  570. 

An  injunction  should  be  granted  if 
the  defendants  adopt  their  brand  for 
the  purpose  of  selling  their  goods  as 
and  for  the  goods  of  the  complainant, 
or  for  the  purpose  of  enabling  others 
to  do  so,  and  it  will  not  be  sufficient  for 
the  defendants  to  show  that  no  decep- 
tion is  in  fact  practiced  on  those  with 
whom  they  deal  personally,  but  injunc- 
tion will  be  granted  if  consumers  are 
or  may  be  deceived.  Southern  White- 
Lead  Co.  V.  Cary  (O.  0.  1885)  25  Fed. 
125. 

Where  it  appears  that  the  only  rea- 
son why  defendants  dress  up  their  arti- 
cle in  the  manner  employed  by  them  is 
because  it  can  be  successfully  used  to 
defraud  the  ultimate  consumer,  it  is  un- 
necessary to  prove  that  any  particular 
person  has  been  in  fact  so  defrauded. 
Von  Mumm  v.  Frash  (C.  C.  1893)  56 
Fed.  830. 


Where  defendant  had  furnished  the 
means  of  deceiving  the  public  as  to  the 
source  of  his  article,  he  should  be  enjoin- 
ed from  selling  Host-Style  Bitters,  and, 
at  the  same  time  and  in  connection 
with  the  sale,  giving  to  the  purchaser 
empty  Hostetter  bottles.  ^Hostetter  Co. 
V.  Becker  (C.  C.  1896)  73  Fed.  297. 

The  federal  courts  do  not  require 
specific  proof  of  purchases  by  individ- 
uals actually  deceived,  when  the  labels 
themselves  show  an  attempt  at  decep- 
tion which  is  well  calculated  to  deceive. 
Collinsplatt  ▼.  Finlayson  (C.  C.  1898) 
88  Fed.  693. 

When  the  differences  between  the  la- 
bels are  so  marked  that  it  is  hardly 
conceivable  that  even  the  casbal  ob- 
server would  mistake  the  one  for  the 
other,  an  injunction  will  be  denied, 
especially  when  there  is  no  proof  that 
any  purchaser  was  actually  so  misled. 
Centaur  Co.  v.  Marshall  (C.  C.  1899) 
92  Fed.  605. 

The  labels  used  by  the  respective 
parties  compared  and  held  not  to  show 
such  similarity  as  a  whole  as  to  war- 
rant a  preliminary  injunction  on  the 
ground  of  unfair  competition,  in  the  ab- 
sence of  any  evidence  of  actual  decep- 
tion of  the  public.  American  Brewing 
Co.  V.  Bienville  Brewery  (C.  C.  1906) 
153  Fed.  615. 

To  warrant  the  granting  of  an  in- 
junction against  unfair  competition  by 
the  imitation  of  a  label,  it  must  either 
be  manifest  to  the  court  on  an  inspec- 
tion of  the  two  labels  that  the  similar- 
ity as  a  whole  is  such  as  would  be  like- 
ly to  deceive  ordinarily  attentive  and 
observing  retail  purchasers,  or  there 
must  be  proof  of  actual  mistake  by 
purchasers.    Id. 

In  a  suit  for  unfair  competition, 
proof  of  actual  deception  is  not  neces- 
sary, but  the  court  may  determine 
without  it  from  the  exhibits  themselves 
whether  deception  will  be  the  natural 
and  probable  result  of  their  use.  Yale 
&  Towne  Mfg.  Co.  v.  Worcester  Mfg. 
Co.  (D.  C.  1913)  205  Fed.  952. 

In  determining  whether  unfair  com- 
petition exists,  actual  deception  need 
not  be  shown.  W.  F.  &  John  Barnes 
Co.  V.  Vandyck-Churchill  Co.  (D.  C. 
1913)  207  Fed.  855. 

The  court,  in  a  suit  for  unfair  com- 
petition, must  determine,  from  the  ap- 
pearance of  the  articles,  whether  the 
purchasing  public  will  be  deceived, 
though  in  doubtful  cases  actual  instanc- 
es of  confusion  may  assist  in  arriving 
at  a  correct  decision.  Moebius  v.  Louis 
Dejonge  &  Co.  (D.  C.  1914)  215  Fed. 
443. 

If  the  court  can  see  that  a  complain- 
ant's trade-marks  are  used  or  imitated 
in  such  a  manner  as  probably  to  de- 
ceive customers  or  patrons,  the  motives 
of  the  defendant  in  adopting  them  are 
immaterial;  and  it  need  not  appear 
that  the  public  are  in  fact  misled,  or 
that  such  a  state  of  facts  exists  that 
the  court  must  necessarily  infer  that 
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the  public  will  be  deceived  into  pur- 
chasing the  defendant's  goods.  Jbick- 
hart  y.  Consolidated  MiUing  Go.  (1897) 
72  HI.  App.  70. 

To  constitute  unfair  competition  de« 
fondant's  conduct  need  not  have  actual- 
ly deceived  any  one,  but  it  is  sufficient 
that  such  deception  will  be  the  natural 
and  probable  result  of  defendant's  acts. 
Hartzler  v.  Goshen  Churn  &  Liadder 
Co.  (Ind.  App.  1914)  104  N.  E.  34. 

Where  defendant's  use  of  a  trade- 
name is  calculated  to  deceive  the  pub- 
lic, axid  the  ordinary  person  might  eas- 
ily be  misled  thereby,  such  use  might 
be  restrained,  without  proof  l^at  any 
person  had  been  actually  deceived.  At- 
las Assur.  Co.  V.  Atlas  Ins.  Co.  (Iowa, 
1907)  112  N.  W.  232,  judgment  modi- 
jfied  (1908)  114  N.  W.  609. 

One  seeking  to  enjoin  another  from 
using  a  trade-name  need  not  show  that 
any  one  has  actually  been  misled,  but  it 
is  sufficient  that  the  name  is  so  similar 
as  to  be  likely  to  produce  deception, 
and  is  a  circumstance  raising  a  pre- 
sumption that  it  was  adopted  to  de- 
ceive the  i^ublic.  Newport  Sand  Bank 
Co.  V.  Monarch  Sand  Mining  Co.  (1911) 
137  S.  W.  784^  144  Ky.  7,  34  L.  B.  A. 
(N.  S.)  1040. 

To  restrain  a  manufacturer  from 
making  and  selling  goods  under  the 
trade-mark  of  another,  it  is  not  neces- 
sary to  prove  that  customers  have 
actually  been  deceived;  but  it  is  suf- 
ficient if  the  resemblance  is  likely,  on 
comparison,  to  cause  one  to  be  mis- 
taken for  the  other.  Reading  Stove 
Works,  Orr,  Painter  &  Co.  v.  S.  M. 
Howes  Co.  (1909)  87  N.  B.  751,  201 
Mass.  437. 

In  a  suit  for  unfair  competition,  com- 
plainant is  not  bound  to  show  that 
specific  buyers  have  been  actually  de- 
ceived, or  that  the  infringer  intended 
to  deceive  the  public.  Forster  Mfg.  Co. 
V.  Cutter-Tower  Co.  (1912)  97  N.  B. 
749,  211  Mass.  219. 

To  entitle  plaintiff  to  relief  it  was 
not  necessary  to  prove  that  any  cus- 
tomer of  plaintiff  had  been  deceived  by 
anything  done  b^  defendant,  if  defend- 
ant knowingly  put  it  in  the  power  of 
retail  dealers  to  deceive  their  custom- 
ers. Corset  &  Brace  Co.  v.  Corset  Co. 
(1897)  70  Mo.  App.  424. 

Equity  will  restrain  the  use  of  de- 
scriptive words,  where  it  would  amount 
to  unfair  competition,  without  showing 
that  any  single  person  has  been  de- 
ceived, if,  in  the  opinion  of  the  court, 
the  use  of  the  words  would  be  likely 
to  deceive  the  public.  Rubber  &  Cel- 
luloid Harness  Trimming  Co.  v.  Rubbor- 
Bound  Brush  Co.  (1913)  88  A-  210, 
81  N.  J.  Eq.  419,  519. 

In  a  suit  to  restrain  the  use  of  cer- 
tain kind  of  wrappers  and  marks  upon 
the  ground  of  unfair  competition,  com- 
plainant need  not  show  that  any  pur- 
chaser has  in  fact  been  deceived.  Hill 
Bread  Co.  v.  Goodrich  Baking  Co.  (N. 
J.  Ch.  1913)  89  A.  8C3. 

One  suing  to  restrain  unfair  compe- 

(10856) 


tition  need  not  show  intentional  fraud 
or  that  any  one  has  been  actually  de- 
ceived, but  only  that  the  marks,  words, 
or  other  special  arrangement  of  the 
rival  manufacturer  are  such  as  will 
likely  mislead  persons  in  the  ordinary 
course  of  purchasing  goods.  National 
Biscuit  Co.  V.  Pacific  Coast  Biscuit  Co. 
(N.  J.  Ch.  1914)  91  A.  126. 

Plaintiff's  tuade-mark  was  *'Weber, 
New  York,"  and  use  of  the  words  **Web- 
ster.  New  Xork,"  there  being  nothing  to 
show  any  intention  by  defendant  to  sell 
its  pianos  as  the  pianos  made  by  plain- 
tiff, or  that  the  use  of  the  word  *'Web- 
ster"  had  deceived  any  one,  will  not 
be  denied.  Foster  v.  Webster  Piano 
Co.  (1891)  59  Hun,  624,  13  N.  Y.  Supp. 
338. 

Where  the  evidence  failed  to  show 
that  any  purchaser  had  ever  been  or 
was  likely  to  be  deceived  by  the  alleg- 
ed similarity  of  the  goods,  the  injunc- 
tion was  properly  denied.  Marcus 
Ward  &  Co.  v.  Ward  (1891)  61  Hun, 
625,  15  N.  Y.  Supp.  913. 

Where  defendant  reproduced  a  series 
of  books  by  photographic  process  from 
plaintiff's  books,  a  temporary  injunc- 
tion would  lie,  though  plaintiff  did 
not  show  dehors  the  books  that  they 
were  inspired  by  fraudulent  intent,  nor 
that  any  person  had  been  deceived.  B. 
P.  Dutton  &  Co.  V.  Cupples  (1907)  102 
N.  Y.  Supp.  309,  117  App.  Div.  172. 

Where  defendant's  labels  on  similar 
goods  were  a  clear  imitation  of  plaintiff's 
labels,  plaintiff  was  entitled  to  an  in- 
junction without  proving  that  any  one 
has  been  or  is  likely  to  be  deceived  by 
the  simulated  label.  India  Rubber  Co. 
v.  Rubber  Comb  &  Jewelry  Co.  (1879) 
45  N.  Y.  Super.  Ct.  (13  Jones  &  S.) 
258. 

In  an  action  for  the  infringement  of  a 
trade-mark,  the  inquiry  is  not  whether 
the  defendant  intends  to  deceive,  but 
whether  the  mark  used  by  him  and 
claimed  to  be  an  infringement  actually 
does  deceive  the  public  Blackwell  ▼. 
Wright  (1875)  73  N.  C.  310. 

Unfair  competition  is  not  established 
by  proof  of  similarity  in  form,  dimen- 
sions, or  general  appearance,  or  where 
there  is  a  failure  to  show  that  the 
public  was  deceived  by  the  said  imita- 
tion. M.  Werk  Co.  v.  Ryan  Soap  Co. 
(1911)  33  Ohio  Cir.  Ct.  R,  629. 

A  manufacturer  will  be  enjoined  from 
selling  goods,  where  through  a  fraudu- 
lent imitation  it  appears  that  the  pub- 
lic might  probably  be,  or  actually  have 
been,  deceived.  Shepp  v.  Jones  (Com. 
PI.  1894)  3  Pa.  Dist.  R.  539. 

Where  simulation  is  so  plain  as  to 
show  an  indisputable  intention  to  de- 
ceive, and  is  obviously  calculated  to  de- 
ceive, persons  of  ordinary  intelligence, 
injunction  should  issue  without  evidence 
of  specific  instances  of  actual  decep- 
tion. Pacific  Coast  Condensed  Mi'k  Co. 
V.  Frye  &  Co.  (1915)  147  P.  865,  85 
Wash.  133. 

The  wrongful  use  of  a  trade-name 
may  be  enjoined  without  proof  that  any 
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one  has  actually  been  deceived.  Bank 
of  Tomah  v.  Warren  (189C)  68  N.  W. 
549.  94  Wis.  151. 

Where  the  imitation  of  a  trade  sym- 
bol or  device  is  established,  it  is  not 
necessary  to  show  by  specific  proof  that 
purchasers  have  been  actually  deceived. 
Manitowoc  Malting  Co.  v.  Milwaukee 
Malting  Co.  (1903)  97  N.  W.  389,  119 
Wis.  543. 

8.  Imitation  or  slmuiatlon^in  gener- 
als—Any manufacturer  may  copy  an 
unpatented  article  of  another,  but  he 
may  not  so  imitate  it  as  to  shape,  col- 
or, design,  etc.,  as  to  cause  the  public 
to  mistake  his  product  for  that  of  the 
prior  manufacturer.  Enterprise  Mfg. 
Co.  V.  Landers,  Frory  &  Clark  (C.  C. 
1903)  124  Fed.  .923  (decree  affirmed 
[1904]  131  Fed.  240.  65  C.  a  A.  587) ; 
Avery  v.  Meikle  (1883)  81  Ky.  73,  4 
Ky.  Law  Rep.  759. 

Where  defendant's  book  contained 
some  illustrations  and  illustrative  mat- 
ter substantially  the  same  as  plain- 
tiff's, but  different  from  the  complain- 
ant's in  other  respects  to  such  an  ex- 
tent that  an  ordinary  customer  pos- 
sessing common  intelligence  would  not 
mistake  the  one  for  the  other,  com- 
plainant was  not  entitled  to  a  prelim- 
inary injunction  on  the  ground  of  un- 
fiiir  competition  in  trade.  Lare  v. 
Harper  &  Bros.  (1898)  86  Fed.  481,  30 
G.  C.  A.  373;    Harper  &  Bros.  v.  Lare 

(1900)  103  Fed.  203,  43  O.  C.  A.  182. 
Where  one  person  has  so  dressed  out 

his  goods  as  to  deceive  the  public,  and 
so  put  them  upon  the  market  to  the 
manifest  injury  of  another  person  and 
of  the  public,  an  action  at  law  will  lie 
for  the  deceit;  and,  to  save  a  multiplic- 
ity of  suits,  and  prevent  irreparable  in- 
jury, equity  will  restrain  such  unfair 
and  fraudulent  competition.  Pillsbury- 
Washbum  Flour-Milla  Co.  v.  Eagle 
(1898)  86  Fed.  608,  30  C.  C.  A.  386,  41 
L.  R.  A.  162. 

Strong  resemblances  between  the 
name  or  dress  of  the  goods  of  defend- 
ant and  complainant,  for  which  no  suf- 
ficient reason  appears,  presumed  to 
exist  for  the  purpose  of  misleading; 
and  where  they  are  such  as  to  deceive 
ordinary  purchasers,  in  the  exercise  of 
ordinary  care,  they  are  sufficient  to  es- 
tablish unfair  competition.  Paris  Med- 
icine Co.  V.  W.  H.  Hill  Co.  (1900)  102 
Fed.  148,  42  C.  C.  A.  227. 

A  dealer  who  purchases  second-hand 
school  books,  cleans,  trims,  and  rebinds 
the  same,  using  covers  in  exact  imi- 
tation of  the  originals,  and  places  them 
in  the  market  to  be  sold  in  competition 
with  those  of  the  publisher,  although  at 
a  reduced  price,  is  guilty  of  unfair  com- 
petition.    Doan  V.  American  Book  Co. 

(1901)  105  Fed.  772,  45  C.  C.  A.  42. 
One  who  offers  the  goods  of  one  man- 
ufacturer under  the  well-known  names 
and  established  reputation  of  articles 
of  another  for  the  purpose  of  deceiving 
the  public  and  defrauding  the  latter  ag- 


gravates, rather  than  Justifies,  his 
wrong  by  placing  his  own  name  upon 
the  packages.  Shaver  v.  Heller  &  Merz 
Co.  (1901)  108  Fed.  821,  48  C.  C.  A. 
48,  65  L.  R.  A.  878,  affirming  decree 
Heller  &  Merz  Co.  v.  Shaver  (C.  C. 
1900)  102  Fed.  >882. 

A  claim  of  unfair  competition  caimot 
be  sustained  on  allegations  that  de- 
fendant is  making  and  selling  sectional 
bookcases  in  imitation  not  only  of  the 
system,,  but  of  the  general  features  of 
plaintiff*s  goods,  with  intent  to  deceive 
the  public.  It  being  open  to  the  public 
to  make  and  use  bookcases  having  such 
characteristics,  it  is  equally  open  to  any 
one  to  make  them  for  sale  and  to  put 
them  on  the  market.  Globe-Wemicke 
Co.  V.  Fred  Macey  Co.  (1902)  119  Fed. 
696,  56  C.  C.  A.  304,  writ  of  certio- 
rari denied  Same  v.  Macey  (1904)  24 
Sup.  Ct.  858,  194  U.  S.  634,  48  L.  Ed. 
1160. 

The  labels  and  packages  used  by  com- 
plainant for  its  cereal  food  prepara- 
tion, "Grape -Nuts,"  and  those  used  by 
defendant  for  its  similar  product, 
"Grain-Hearts,"  compared  and  taken  as 
a  whole,  held  so  dissimilar  in  appear- 
ance that  defendant  could  not  be 
charged  with  unfair  competition  in  the 
absence  of  evidence  that  purchasers 
had  actually  been  deceived.  Postum 
Cereal  Co.  v.  American  Health  Food 
Co.  (1902)  119  Fed.  848,  56  C.  0.  A. 
360,  affirming  decree  (C.  C.  1901)  109 
Fed.  898. 

Similarity  of  circulars  sent  by  defend- 
ant to  its  agents  and  prospective  agents 
to  those  sent  by  complainant  to  its 
agents  is  not  sufficient  to  constitute  un- 
fair competition,  where  the  contents  of 
the  circulars  were  such  that  they  were 
not  likely  to  be  shown  to  liltimate  pur- 
chasers of  the  article.  G.  W.  Cole  Co. 
V.  American  Cement  &  Oil  Co.  (1904) 
130  Fed.  703,  65  C.  O.  A.  105;  Edward 
Hilker  Mop  Co.  v.  United  States  Mop 
Co.  (1911)  191  Fed.  613,  112  0.  C. 
A.  176. 

Where  the  method  of  putting  up  com- 
plainant's plug  tobacco  was  shown  to 
be  in  common  use  and  not  distinctive, 
defendant's  use  of  a  somewhat  similar 
label  or  tag,  but  containing  printed  mat- 
ter essentially  different  from  that  on 
complainant's  label,  was  insufficient  to 
establish  unfair  competition.  Conti- 
nental Tobacco  Co.  v.  Larus  &  Bro. 
Co.  (1904)  133  Fed.  727,  66  C.  C.  A. 
557. 

CHose  simulation  in  form,  name,  and 
design,  changed  to  correspond  to  those 
of  plaintiff,  showed  a  deliberate  inten- 
tion to  deceive  purchasers  by  palming 
off  defendant's  goods  as  those  of  com- 
plainants, which  constituted  unfair  com- 
petition, and  entitled  complainants  to 
an  injunction.  Scriven  v.  North  (1904) 
134  Fed.  366,  67  C.  C.  A.  348,  modify- 
ing decree  (C.  C.  1903)  124  Fed.  894. 

A  manufacturer  may  put  forth  his 
goods  in  a  dress,  in  no  element  of  which 
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has  he  an  excluaive  right  of  use;  and 
yet,  if  the  ensemble  has  come  to  be  a 
public  guaranty  of  origin  and  quality, 
he  may  secure  protection  against  unfair 
trade  of  a  preying  competitor.  Enoch 
Morgan's  Sons  Co.  v.  Ward  (1907)  152 
Fed.  690.  81  O.  O.  A,  616,  12  L.  R.  A, 
(N.  S.)  729. 

A  manufacturer  of  locks  who  deliber- 
ately and  intentionally  copied  a  higher- 
priced  lock  made  by  another  manufac- 
turer, 80  that  the  two  were  substantial- 
ly identical  in  appearance  to  a  casual 
observer,  and  retail  purchasers  were 
likely  to  mistake  one  for  the  other,  is 
chargeable  with  unfair  competition,  al- 
though the  parts  of  the  lock  separate- 
ly may  have  been  open  to  his  appropri- 
ation. Yale  &  Towne  Mfg.  Co.  v.  Alder 
(1907)  154  Fed.  37,  83  C.  C.  A.  149, 
decree  reversed  (C.  C.  1906)  149  Fed. 
783. 

In  an  issue  of  unfair  competition  in 
imitating  the  label  or  dress  of  a  com- 
petitor, the  question  is  not  whether 
jobbers  or  dealers  would  be  deceived, 
but  whether  the  resemblance  is  such  as 
is  calculated  and  intended  to  deceive 
the  ultimate  purchaser.  Gulden  v. 
Chance  (1910)  182  Fed.  303,  105  C.  C. 
A.  16,  reversing  decree  (O.  C.  1910) 
180  Fed.  178. 

A  manufacturer  held  chargeable  with 
unfair  competition  in  purposely  imitat- 
ing in  appearance  the  goods  of  a  com- 
petitor, and  properly  enjoined;  but  de- 
fendant should  be  permitted  to  use 
the  common  forms  of  the  devices,  al- 
though like  complainant's  devices,  pro- 
vided the  same  were  marked  so  as  to 
unmistakably  indicate  their  origin.  A. 
Y,  McDonald  &  Morrison  Mfg.  Co.  v. 
H.  Mueller  Mfg.  Co.  (1910)  183  Fed. 
972,  106  C.  C.  A.  312,.  modifying  decree 
H.  Mueller  Mfg.  Co.  v.  A.  .T.  McDonaly 
&  Morrison  Mfg.  Co.  (C.  C.  1908)  164 
Fed.  1001. 

The  test  of  unfair  competition  by  the 
imitation  of  labels  or  marks  is  wheth- 
er, when  the  goods  are  not  side  by 
side,  an  ordinarily  prudent  purchaser 
would  be  liable  to  purchase  the  one, 
believing  that  he  was  purchasing  the 
other.    Id. 

Where  the  likeness  is  in  the  goods 
themselves,  because  of  the  copying  of 
the  unpatented  design  of  complainant's 
article,  and  there  is  no  attempt  to  de- 
ceive purchasers  with  respect  to  the 
manufacturer,  there  is  no  ground  on 
which  a  court  of  equity  can  grant  an  in- 
junction. Keystone  Tyi)e  Foundry  v. 
Portland  Pub.  Co.  (1911)  186  Fed.  690, 
108  C.  C.  A,  508,  affirming  decree  (O. 
C.   1910)    180  Fed.   301. 

The  manufacturer  of  an  unpatented 
mechanical  implement,  with  nothing  for 
embellishment  or  distinction,  except  a 
name  plate,  cannot  charge  a  competitor 
with  unfair  competition,  because,  for 
the  same  utilitarian  reasons,  he  uses 
the  same  construction  in  all  respects, 
excepting  as  to  the  name  plate,  which 
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he  makes  distinctive,  and  no  deception 
of  purchasers  is'  shown.  Pope  Auto- 
matic Merchandising  Co.  ▼.  McCrum- 
Howell  Co.  (1912)  191  Fed.  979,  112 
C.  C.  A,  391,  40  L.  R.  A.  (N.  S.)  463, 
writ  of  certiorari  denied  McOrum- 
Howell  Co.  V.  Pope  Automatic  Mer- 
chandising Co.  (1912)  32  Sup.  Ct  527, 
223  U.  S.  730,  56  L.  Ed.  633. 

A  manufacturer  may  obtain  a  mo- 
nopoly in  the  right  to  use  a  distinc- 
tive dress  for  the  goods  which  will  be 
protected  against  unlawful  competition. 
H.  E.  Winterton  Gum  Co.  v.  Autosales 
Gum  &  Chocolate  Co.  (1914)  211  Fed. 
612,  128  C.  C.  A.  212. 

The  manufacturer  is  gruilty  of  unlaw- 
ful competition  if  he  so  dresses  his 
goods  as  to  represent  the  goods  of 
another  and  assists  the  retailer  in 
palming  off  his  goods  as  those  of  the 
competitor.     Id. 

One  is  not  required  to  so  distinguish 
his  goods  that  careless  buyers  will  know 
by  whom  they  are  made  and  sold.  S. 
R.  Feil  Co.  V.  John  E.  Robbins  Co.  (C. 
C.  A.  1915)  220  Fed.  650. 

If  the  resemblance  is  such  as  is  cal- 
culated to  mislead  the  purchasers  of 
the  article,  and  thus  to  injure  plain- 
tiff's sales,  he  is  entitied  to  redress. 
Humphreys'  Specific  Homeopathic  Med- 
icine Co.  V.  Wenz  (C.  C.  1882)  14  Fed. 
250. 

The  use  of  a  capsule  of  the  same 
color  as  that  used  by  complainants  will 
not  be  enjoiued,  where  there  is  no  at- 
tempt at  deception  thereby,  and  where 
other  labels  used  by  defendant  are  so 
unlike  those  of  complainants  that  no 
mistake  could  arise  between  them. 
Mumm  ▼.  Kirk  (O.  C.  1889)  40  Fed. 
589. 

Complainant  alleged  that  it  had  the 
exclusive  right  to  manufacture  "hot- 
forged  and  hammer-pointed" a  horse- 
nails,  and  that  defendant,  with  intent 
to  cheat  and  defraud  it,  has  advertised 
its  nails  as  "hot-forged  and  hammer 
pointed,"  when  in  truth  they  are  nei<» 
ther,  and  that  in  this  way  defendant 
has  palmed  off  its  goods  for  those  of 
complainant.  Held  that,  strictly  speak- 
ing, neither  nail  is  "hammer  pointed," 
and  that  in  the  absence  of  any  proof 
that  defendant  actually  tried  to  deceive 
the  public,  or  that  any  purchasers  were 
actually  deceived,  no  recovery  could  be 
had.  Putnam  Nail  Co.  v.  Ausable 
HorsenaU  Co.  (C.  C.  1893)  53  Fed.  390. 

Whether  the  manner  in  which  a  de- 
fendant dresses  his  goods  for  the  mar- 
ket renders  them  such  as  to  deceive 
intending  purchasers,  and  warrants  a 
court  in  interfering  by  injunction  to 
prevent  unfair  competition,  is  a  ques- 
tion to  be  decided  on  the  circumstances 
in  each  case.  Kroppf  v.  Furst  (C.  0. 
1899)  94  Fed.  150. 

Where  a  complainant  has  been  in 
business  for  many  years,  one  entering 
the  market  as  a  competitor,  must  use 
such  method  of  wrapping,  labeling,  and 
cataloguing  of  his  packages  as  not  to 
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ktd  an  intending  parcliaser  of  ordinary 
iateDigence,  using  ordinary  care,  into 
the  mistaken  belief  that  he  is  purchas- 
ing the  goods  of  complainant.  Keuffel 
&  Esser  Go.  y.  H.  S.  Crocker  Go.  (G. 
a  1902)  118  Fed.  187. 

One  who  so  dresses  his  goods  as  to 
enable  retail  dealers  to  sell  them  to 
cnstomers  as  those  of  a  competitor  is 
chargeable  with  unfair  competition,  al- 
thongh  he  is  careful  himself  to  sell 
them  as  bis  own.  Enoch  Morgan's  Sons 
Co.  ▼.  Whittier-Cobum  Go.  (G.  G. 
1902)  118  Fed.  657. 

Where  a  patented  article  was  manu- 
factured by  both  plaintiff  and  defend- 
ants, and  the  similarity  was  only  such 
as  was  necessary  in  the  making  and  op- 
eration of  such  article,  and,  though  the 
form  of  the  boxes  in  which  the  instru- 
ments of  both  parties  were  packed  was 
similar,  the  circulars  and  labels  on  de- 
fendant's boxes  distinguished  the  origin 
of  their  instruments,  and  were  not  sim- 
ilar to  plaintiff's  labels,  except  as  to 
the  picture  of  the  instrument,  defend- 
ants were  not  guilty  of  any  misrepre- 
sentation tending  to  mislead  the  pub- 
lic, and  were  therefore  not  guilty  of 
unfair  competition.  Marvel -Go.  v.  Tul- 
lar  Co.  (G.  G.  1903)  125  Fed.  829. 

Where  cards  use4  by  complainant  and 
defendant,  containing  competing  hooks 
and  eyes,  were  substantially  the  same 
in  size,  color,  and  form,  and,  though  the 
words  were  different,  the  style,  print- 
ing, spacing,  etc.,  were  made  to  simu- 
late complainant's  card  as  closely  as 
possible,  and  defendant  later  simulated 
complainant's  mode  of  fastening  the  in- 
visible  eyes  to  the  card,  though  stitched 
in  a  different  manner,  defendant  was 
(Hiilty  of  unfair  competition.  De  Long 
Hook  &  Eye  Go.  v.  Francis  Hook  & 
Eye  Fastener  Go.  (G.  G.  1905)  139 
Fed.  146,  decree  modified  (1906)  144 
Fed.  682,  75  G.  G.  A.  484. 

After  complainant's  pad,  known  as 
"Air  Cushion  Pads,"  and  "A.  G.  Pads," 
bad  been  patented,  defendant  began  the 
manufacture  of  pads,  on  which  it  stamp- 
ed the  name  "Air  Gushion,"  and  below 
used  the  words  "Gonsolidated  Hoof  Pad 
Co..  18  Vesey  St.,  N.  T.,"  and  filed  and 
registered  the  letters  "A.  G."  as  a 
trade-mark.  Held,  defendant's  acts  in 
thus  imitating  complainant's  goods  con- 
stituted unlawful  competition,  which 
complainant  was  entitled  to  restrain. 
Revere  Rubber  Go.  v.  Consolidated 
Hoof  Pad  Go.  (G.  G.  1905)  139  Fed. 
151. 

A  manufacturer  will  be  enjoined  from 
so  dressing  his  goods  for  the  market 
that  they  are  likely  to  be  mistaken  by 
purchasers  for  the  goods  of  a  compet- 
itor earlier  in  the  business.  Bates  Mfg. 
Co.  V.  The  Bates  Mach..  Go.  (G.  G. 
1905)  141  Fed.  213. 

Where  articles  of  the  same  kind  are 
made  by  different  manufacturers  in  the 
'  same  dty,  one  having  a  long  establish- 
ed reputation,  a  later  manufacturer  is 
required  to  exercise  care  to  differenti- 
ate his  packages,  so  that  purchasers  y/nH 


not  confuse  the  two  products.  Na- 
tional Starch  Go.  y.  Koster  (G.  G. 
1906)  146  Fed.  259. 

The  exact  imitation  of  an  unpatented 
article  made  by  another,  except  for  the 
name  of  the  maker,  and  which  goes 
beyond  any  necessary  functional  re- 
semblance, will  be  enjoined.  Strause  y. 
Weil  (G.  G.  1911)  191  Fed.  527. 

A  manufacturer  of  a  patented  article, 
who  began  after  the  expiration  of  the 
patent,  and  who  uses  the  name  of  the 
patentee  as  descriptive  thereof,  held 
required  to  so  differentiate  his  product 
in  its  marking  or  dress  that  ordinary 
purchasers  will  not  mistake  it  for  that 
made  and  sold  by  the  owners  of  the 
patent.  De  Long  Hook  &  Eye  Go.  v. 
American  Pin  Go.  (D.  G.  1912)  200 
Fed.  66. 

Making  and  selling  a  miner's  acety- 
lene lamp  in  imitation  of  complainant's 
which  was  the  first  of  its  kind  in  the 
market,  is  unfair  competition.  Bald- 
win V.  Grier  Bros.  Go.  (D.  G.  1914) 
215  Fed.  735. 

Parties  preparing  and  selling  to  deal- 
ers a  beverage  called  "Koke,"  some- 
what similar  in  appearance  and  in  the 
ingredients  to  Goco-Cola,  prepared  by 
plaintiff,  held  not  guilty  of  unfair  com- 
petition, where  they  neither  sold  Koke 
for  Goca-Gola  nor  advised  their  cus- 
tomers to  do  so.  Goca-Cola  Co.  v. 
Branham  (D.  G.  1914)  216  Fed.  264. 

The  fact  that  defendant  in  its  cata- 
logjQe  copied  cuts  and  descriptive  mat- 
ter relating  to*  articles  which  it  might 
sell  as  well  as  complainant,  from  com- 
plainant's catalogue,  as  well  as  from 
those  of  other  manufacturers,  was  an 
invasion  of  complainant's  rights,  which 
entitled  it  to  an  injunction.  Hamilton 
Mfg.  Go.  V.  Tubbs  Mfg.  Go.  (G.  G. 
1908)  216  Fed.  401. 

Imitation  by  defendant  of  an  article 
made  by  complainant*  in  which  he  had 
built  up  a  trade  pending  application 
for  a  patent,  in  addition  to  the  copying 
of  complainant's  advertising  matter^ 
held  to  constitute  unfair  competition. 
Stewart  y.  Hudson  (D.  G.  1915)  222 
Fed.  584. 

When  one  is  fratfkly  putting  out  an 
imitation  he  should  be  held  very  strictly 
to  the  requirement  of  distinguishing  his 
goods  from  the  original,  and  any  doubt 
must  be  resolved  against  him.  Hiram 
Walker  &  Sons  v.  Grubman  (D.  G. 
1915)  224  Fed.  725. 

The  use  on  whisky  made  in  the  Unit- 
ed States  in  imitation  of  Canadian 
whisky  of  certain  labels  held  to  consti- 
tute unfair  competition  as  against  Ca- 
nadian manufacturers.     Id. 

Copying  the  form  of  articles  made 
and  sold  by  defendant  for  many  years, 
so  closely  as  to  deceive  purchasers, 
held  to  constitute  unfair  competition. 
United  States  Expansion  Bolt  Co.  y. 
U.  G.  Kroncke  Hardware  Go.  (D.  C. 
1915)  225  yed.  383. 

Where  one  puts  up  his  product  with 
intent  to  palm  it  off  as  that  of  another, 
and  liis  act  in  fact  tends  to  mislead 
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the  purchasing  public,  a  case  is  made 
out,  though  plaintiff  has  shown  no  ex- 
clusive right  in  any  trade -mark  or 
trade-name.  Italian  Swiss  Colony  v. 
Italian  Vineyard  Co.  (CaL  1910)  110 
P.  913. 

Plaintiff  had  long  used  dairy  wagons 
painted  in  certain  colors  and  with  a 
certain  picture  on  the  sides,  and  with 
the  sign  "Walnut  Grove  Dairy**  over 
his  name.  Held,  that  defendant  will  be 
enjoined  from  using  wagons,  painted  in 
the  same  way,  and  with  the  sign  "Wal- 
nut Park  Dairy"  over  his  name.  Nokes 
V.  MueUer  (1897)  72  lU.  App.  431. 

The  public  are  entitled  to  protection 
from  the  use  of  previously  appropriat- 
ed names  or  symbols  in  such  manner 
as  may  deceive  them  by  indicating  or 
leading  to  the  purchase  of  one  thing  for 
another.  Imperial  Mfg.  Co.  v.  Schwartz 
(1903)  105  lU.  App.  525. 

Defendants  not  permitted  to  put  out 
a  competing  product  under  a  name  and 
label  so  like  complainant's  that  ordinary 
purchasers  would  probably  mistake  de- 
fendant's goods  for  complainant's. 
.  Grocers*  Supply  Co.  v.  Dupuis  (1914) 
107  N.  E.  389,  219  Mass.  576. 

Where  defendant  has  simulated  plain- 
tiff's label,  and  placed  the  same  on  oth- 
er goods,  plaintiff,  in  an  action  for  de- 
ceit, need  not  show  specific  damages; 
but  the  jury  is  entitled  to  assess  such 
damages  as  they  may,  on  the  whole  evi- 
dence, be  satisfied  plaintiff  has  sustain- 
ed. Conrad  v.  Joseph  *Ubrig  Brewing 
Co.  (1880)  8  Mo.  App.  277. 

Evidence  held  to  show  no  attempt  by 
defendant  to  mislead  the  public  in  mak- 
ing and  marketing  a  similarly  appear- 
ing glass.  Mississippi  Wire  Glass  Co. 
V.  Continuous  Glass  Press  Co.  (N.  J. 
Ch.  19U)  81  A.  374. 

Where  defendant,  in  using  a  word 
which  had  previously  been  applied  by 
plaintiff  to  very  different  kinds  of  goods, 
did  not  intend  to  represent  thereby  that 
his  goods  were  of  the  plaintiff's  man- 
ufacture, and  the  trade  and  the  public 
were  in  no  danger  of  being  deceived  by 
such  name,  the  plaintiff  was  not  entitled 
to  an  injunction.  'Amoskeag  Mfg.  Co. 
v.  Garner  (1869)  55  Barb.  151,  6  Abb. 
Prac.   (N.  S.)   265. 

Where  plaintiff  issued  an  advertising 
pamphlet  called  "Little  Red  Book," 
and  defendant,  in  the  same  business 
called  his  "The  Red  and  White  Book," 
but  from  a  mere  casual  inspection  and 
examination  defendant's  book  would  be 
distinguished  from  plaintiff*s  book,  the 
Tise  of  the  same  was  not  unlawful  as  a 
fraudulent  simulation  of  plaintifiTs  ad- 
yertising  medium.  Tallcot  v.  Moore 
(1875)  6  Hun,  106. 

One  who  imposes  upon  or  deceives 
the  customers  of  another  by  means  of 
flimulated  labels,  marks,  indicia,  or  ad- 
vertisements, will  be  restrained  in  equi- 
ty from  so  doing,  but  it  must  be  shown 
that  the  devices  adopted  are  such  as 
vrould  ordinarily  lead  persons  dealing  in 
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the  articles  to  suppose  them  to  be  the 
same.    Id. 

A  dealer  in  merchandise  may  acquire 
an  exclusive  right  to  shape,  style,  and 
dimensions  of  packages  in  which  he  ex- 
poses his  goods  for  sale,  with  the  em- 
blems, devices,  and  other  distinctive 
features  on  them,  and  the  name  adopt- 
ed to  represent  their  contents.  Fisch- 
er V.  Blank  (1893)  138  N.  Y.  244,  33  N. 
E.  1040,  affirming  (1892)  64  Hun,  635, 
19  N.  Y.  Supp.  65. 

Where,  after  expiration  of  plaintiff's 
patent  defendant  began  making  the  arti- 
cle, placing  thereon  the  year  of  manu- 
facture, its  own  name,  and  the  numer- 
als used  by  plaintiff,  and  adopted  the 
advertising  matter  of  plaintiff,  plaintiff 
was  not  entitled  to  damages  on  the 
F:round  that  defendant  deceived  the  pub- 
lic, without  proof  that  such  deception 
occurred,  and  evidence  that  defendant 
understood  plaintiff  was  not  sufficient. 
Westcott  Chuck  Co.  v.  Oneida  Nat. 
Chuck  Co.  (1907)  106  N.  Y.  Supp.  1016, 
122  App.  Div.  260. 

Where  it  is  charged  that  the  defend- 
ant has  imitated  the  packages  of  the 
plaintiff  for  the  purpose  of  imposing 
the  goods  of  the  former  upon  the  public 
as  those  of  the  latter,  not  only  must 
the  fact  of  imitation  be  shown,  but  it 
must  also  appear  that  the  imitation  was 
made  with  intent  to  impose  upon  ths 
public  as  aforesaid.  Hoeb  v.  Bishop 
(Ohio  Super.  Ct.  Cin.  1889)  22  Wkly. 
Law  Bui.  151. 

A  manufacturer  of  "cabinet  safes," 
so  similar  in  size,  shape,  design,  and 
color  to  the  "safe  cabinets"  of  another 
manufacturer,  who  had  created  a  mar- 
ket for  such  cabinets,  as  to  easily  con- 
fuse persons  of  ordinary  intelligence 
as  to  whose  product  they  are  purchas- 
ing, held  guilty  of  unfair  Oompeti- 
tion.  Safe-Cabinet  Co.  v.  Globe  Wer- 
nicke Co.  (1914)  3  Ohio  App.  24,  34 
Ohio  Cir.  Ct.  R.  528. 

Notwithstanding  like  coloring  of  man- 
ganese sheaves,  Mallory  pulleys  held 
not  put  on  the  market  in  form  or  man- 
ner likely  or  probable  to  deceive  the 
public  into  thinking  they  are  those  of 
a  prior  manufacturer.  Columbia  Engi- 
neering Works  V.  Mallory  (1915)  147 
P.  542,  75  Or.  542. 

Where  a  person  has  been  in  the  habit 
of  putting  up  his  goods  in  a  peculiar 
and  distinctive  manner,  he  will  be  enti- 
tled to  resrtrain  another  from  imitating 
his  packages  in  such  a  manner  as  to  de- 
ceive purchasers.  Hoyt  v.  Hoyt  (1886) 
2  Pa.  Co.  Ct.  R.  152. 

Where  a  cigar  manufacturer  not  only 
appropriated  the  name  of  another  man- 
ufacturer, simulated  his  labels,  marks, 
and  designs^  but  addressed  advertise- 
ments and  circulars  to  the  trade,  cal- 
culated to  create  the  belief,  which  was 
not  the  truth,  that  the  cigars  manufac- 
tured by  him  were  the  original  cigars  of 
a  particular  brand,  he  was  guilty  of  un- 
fair trade  competition.  Juan  F.  Por- 
tuondo  Cigar  Mfg.  Co.  y.  Vicente  Por* 


Ch.2) 


TRADE-MARKS 


§  9508 


tDODdo  Ci^r  Mfg.  Co.  (1908)  70  A. 
968,  222  Pa.  116. 

When  the  simulation  of  another's 
trade-mark,  labels,  or  dress  of  package 
is  such  as  to  deceive  cautious  or  even 
ordinary  purchasers,  it  constitutes  un- 
fair competition,  which  equity  will  en- 
join. Robinson  v.  Storm  (1809)  52  S. 
W.  880,  103  Tenn.  40. 

Irrespective  of  technical  trade-marks, 
the  first  user  of  a  distinctive  dress  of 
goods  is  entitled  to  prot^tion  against 
another's  use  of  a  similar  dress  or 
name  in  unfair  competition.  Pacific 
Ooast  Ck>ndensed  Milk  Co.  v.  Frye  & 
Co.  (1915)  147  P.  866,  85  Wash.  133. 

9.  —  Marks,  devloes,  or  symbols.— 

After  patent  expired,  and  the  design  be- 
came common  property,  plaintiffs  were 
not  entitled  to  relief  against  defend- 
ants, who  used  a  similar  design  on  their 
spools,  on  the  ground  that  its  use  by 
defendant  was  inddentally  a  misrepre- 
sentation as  to  the  origin  of  the  thread. 
Coats  V.  Merrick  Thread  Co.  (1893)  149 
U.  S.  562.  13  Sup.  Ct  966,  87  L.  Ed. 
847,  affirming  (C.  C.  1888)  36  Fed.  324, 
1  L.  R.  A.  616. 

Where  complainants  had  no  exclusive 
right  to  tile  use  of  a  picture  or  name 
as  applied  to  a  flour  trade- mark,  and 
there  was  no  proof  of  a  single  instance 
in  which  the  public  had  been  deceived 
by  the  points  of  similarity  of  defend- 
ant's trade-mark,  containing  such  name 
and  symbols,  defendant  was  not  guilty 
of  unlawful  competition.  Bulte  v.  Igle- 
heart  Bros.  (1905)  137  Fed.  492,  70 
C.  C.  A.  76. 

Where  defendant  closely  copied  plain- 
tiff's designs  and  labels,  the  simulation 
evidenced  an  intention  to  deceive  and 
constituted  unfair  competitioi^  author- 
izing an  injunction.  Wolf  Bros.  &  Co. 
V.  HamUton-Brown  Shoe  Co.  (1908) 
165  Fed.  413,  91  C.  C.  A.  363,  writ  of 
certiorari  denied  (1909)  29  Sup.  Ct 
696,  214  U.  S.  514,  53  L.  Ed.  1063. 

Copying  by  one  manufacturer  of  an 
unpatented  design  of  an  article  made 
by  another,  only  a  few  of  which  had 
been  sold,  so  that  no  purchaser  was 
deceived,  did  not  constitute  unfair  com- 
petition which  would  sustain  a  suit 
for  an  injunction.  Rathbone,  Sard  & 
Co.  V.  Champion  Steel  Range  Co.  (1911) 
180  Fed.  26,  110  C.  C.  A.  596,  37  L.  R. 
A.  (N.  8.)  258. 

Simulation  on  part  of  defendant  of 
designations  for  plaintiff's  goods  pre- 
viously used,  calculated  to  palm  off  de- 
fendant's goods  as  plaintiff's  products, 
held  to  entitle  plaintiff  to  equitable  re- 
lief. Keystone  Oil  &  Mfg.  C!o.  v.  Buz- 
by  (1914)  219  Fed.  473,  135  C.  C.  A. 
185,  reversing  decree  Buzby  v.  Key- 
stone OU  &  Mfg.  Co.  (D.  C.  1918)  206 
Fed.  ISa 

One  using  a  device  stamped  on  a 
label  cannot  enjoin,  on  the  ground  of 
unfair  competition,  one  who  uses,  in 
connection  with  his  lager  beer,  a  sim- 
ilar red  triangle,  having  a  large  white 
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*Z"  thereon,  the  labels  and  posters 
being  so  utterly  unlike  that  the  ordi- 
nary purchaser  would  not  be  deceived. 
Bass,  RatcUff  &  Gretton  v.  Henry  Zelt- 
ner  Brewing  Co.  (C.  C.  1898)  87  Fed. 
468,  decree  affirmed  Bass  v.  Same 
(189§)  95  Fed.  1006,  37  C.  C.  A.  355. 

Use  of  the  same  letters  of  the  alpha- 
bet as  a  mark  to  indicate  the  grade  and 
width  of  the  goods  as  were  used  by  a 
competitor  older  in  the  business  does 
not  constitute  unfair  competition,  where 
other  distinctive  labels  and  marks  were 
used,  and  it  does  not  appear  that  there 
was  any  intent  to  deceive  purchasers. 
Stevens  Linen  Works  v.  William  & 
John  Don  &  Co.  (C.  C.  1903)  121  Fed. 
171,  judgment  affirmed  (1904)  127  Fed. 
950,  62  C.  C.  A.  582. 

The  stamping  on  one  side  of  the  head 
of  horseshoe  nails  of  a  diagonal  check 
pattern  in  prior  use  by  complainant 
did  not  constitute  unfair  competition, 
where  the  cartons  and  boxes  in  which 
the  nails  were  sold  were  entirely  un- 
like those  used  by  complainant,  and 
there  was  no  attempt  to  deceive  pur- 
chasers. Capewell  Horse  Nail  Co.  v. 
Putnam  Nail  Co.  (C.  C.  1905)  140  Fed. 
670. 

Complainant  made  and  sold  slabs  of 
sweet  chocolate  separated  into  strips 
and  each  strip  into  two  divisions  by  an 
indentation.  On  each  division  there 
was  an  oval  disc  in  one  of  which  were 
the  figures  "16"  and  on  the  other  the 
words  and  figure  "to  1"  reading  on  each 
strip  "16  to  1."  Defendant  sold  similar 
slabs  except  that  the  strips  were  not 
precisely  of  the  same  dimensions  And. 
were  divided  into  three  divisions  each 
having  a  raised  shield  thereon  contain- 
ing in  succession  "3"  "for"  and  "1" 
making  the  device  on  each  strip  read 
"3  for  1,"  each  strip  being  sold  at  re- 
tail for  one  cent.  Held,  defendant's  de- 
vice was  not  unfair  competition.  Knick- 
erbocker Chocolate  Co.  v.  Griffing  (C.  C. 
1906)  144  Fed.  316. 

An  arbitrary  symbol  or  device  stamp- 
ed only  on  articles  made  under  certain 
patents,  or  the  name  of  the  patentee, 
on  the  expiration  of  such  patents  be- 
comes public  property,  and  their  use 
by  others  does  not  constitute  unfair 
competition.  Greene,  Tweed  &  Co.  v. 
Manufacturers'  Belt  Hook  Co.  (C.  C. 
1906)  158  Fed.  640. 

The  name  of  a  patentee  of  an  article 
of  a  new  and  original  type  after  the 
expiration  of  the  patent  may  lawfully 
be  used  by  any  maker  or  dealer  to  des- 
ignate articles  of  that  type,  and  such 
use  is  not  within  the  rule  of  unfair  com- 
petition.   Id. 

If  a  manufacturer  copies  the  form 
and  ornamentation  of  another's  pat- 
ented article  so  as  to  pass  off  his  arti- 
cle as  that  of  such  other,  the  latter 
may  maintain  a  suit  both  for  infringe- 
ment of  the  patent  and  for  unfair  com- 
petition, and,  although  defendant  may 
not  be  liable  for  infringement,  he  may 
still  bo   chargeable   with   unfair   com- 
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petition.  Allen  ▼.  Walton  Wood  A 
Metal  Oo.  (C.  O.  1910)  178  Fed.  287. 

Defendants  are  chargeable  with  un- 
fair competition  in  stamping  silver- 
plated  ware  with  emblems  in  imitation 
of  those  nsed  by  complainant  on  its 
solid  silTerware.  Gorham  Mfg.  Cb.  v. 
Weintraub  (D.  C.  1912)  196  Fed.  957. 

Imitation  of  the  form  and  appearance 
of  a  patented  device  made  by  defendant 
held  to  constitute  unfair  competition. 
Automatic  Recording  Safe  Co.  y.  Ban- 
kers' Registering  Safe  Go.  (D.  G.  1915) 
224  Fed.  506. 

Where  a  manuflicturer  adopted  a 
seal  placed  on  each  end  of  paper  car- 
tons containing  its  product,  a  rival 
manufacturer  could  not  thereafter 
adopt  a  seal  of  similar  general  appear- 
ance, and  similarly  placed  on  its  car- 
tons. National  Biscuit  Go.  v.  Pacific 
Goast  Biscuit  Go.  (N.  J.  Gh.  1914)  91 
A.  126. 

Plaintiff  painted  its  cabs  yellow,  and 
placed  on  them  a  certain  distinguish- 
ing device,  which  was  very  nearly 
copied  on  defendant's  cabs,  which  were 
also  painted  yellow.  Held,  that  an  in- 
junction should  be  granted.  New  York 
Gab  Go.  V.  Mooney  (N.  T.  1884)  16 
Abb.  N.  G.  152. 

Defendant  learned  the  composition 
of  a  medicine  when  at  work  for  the 
apothecary  who  then  made  it.  Held, 
defendant  was  entitied  to  manufacture 
the  preparation  and  offer  it  for  sale  so 
long  as  he  did  not  endeavor  to  deceive 
the  purchaser  by  simulating  the  dis- 
tinguishing marks  adopted  by  plaintiff 
for  the  medicine  made  by  the  German 
corporation.  Schmid  v.  Maeurer  (1887) 
9  N.  y.  St  Rep.  843. 

10.  »—  Names    In   oeneral^-^o   en- 

titie  a  name  to  equitable  protection, 
the  right  to  its  use  must  be  exclusive, 
and  not  one  which  others  may  employ 
vdth  as  much  truth  as  those  who  use 
it  Purchasers,  though  mistaken,  are 
not  in  such  a  case  deceived  by  false 
representations,  and  equity  will  not  en- 
join against  telling  the  truth.  Dela- 
ware &  H.  Ganal  Go.  v.  Glark  (1871) 
80  U.  S.  (13  Wall.)  311,  20  L.  EM.  581. 

Where  defendant  adopted  a  name  dif- 
fering only  in  one  word  from  plain- 
tiffs for  a  similar  business,  although 
there  was  no  simulation  of  packages, 
and  the  place  of  manufacture  shown 
thereon  was  different,  it  was  calculat- 
ed to  deceive  purchasers,  and  constitute 
ed  imfair  competition;  there  being  no 
necessity  for  its  adoption.  Fuller  v. 
Huff  (1900)  104  Fed.  141,  43  G.  G.  A. 
453,  51  L.  R.  A.  332. 

A  manufacturer  of  shoes,  which 
stamped  upon  the  soles  a  trade-name 
so  nearly  resembling  that  used  by  a 
competitor  as  to  be  calculated  to  con- 
fuse purchasers,  did  not  avoid  a  charge 
of  unfair  trade  by  placing  its  name  as 
maker  conspicuously  on  the  carton  on 
which  each  pair  of  shoes  was  sold  to 
the  retail  dealer.    Wolf  Bros;  &  Go.  v. 
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Hamilton-Brown  Shoe  Oo.  (1913)  206 
Fed.  611,  124  G.  G.  A.  409,  reversing 
decree  (G.  G.  1912)  192  Fed.  930. 

Unfair  competition  in  the  sale  of 
cigarettes  under  a  similar  name  held 
not  established,  where  defendant's 
package  was  so  different  in  coloring* 
printing,  and  form  that  it  could  not  be 
mistaken  for  complainant's.  Apollo 
Bros.  V.  Perkins  (1913)  207  Fed.  530, 
125  G.  G.  A.  192,  reversing  judgment 
on  rehearing  (D.  G.  1912)  197  Fed. 
476. 

Use  by  a  defendant  of  a  name  for  his 
article  may  be  enjoined,  when  re- 
sembling complainant's  trade-mark,  al- 
though defendant's  name  or  mark  may 
be  descriptive  of  such  article.  Noel 
V.  BUis  (G.  G.  1896)  89  Fed.  978. 

In  cases  involving  the  alleged  simu- 
lation of  trade  or  business  names,  it  is 
only  in  plain  cases  of  wrong  and  mis- 
chief that  an  injunction  will  be  grant- 
ed, and  there  is  no  right  to  an  injunc- 
tion merely  because  of  a  similarity  of 
names.  There  must  be  injury  shown 
to  result  therefrom.  Original  La  Tosca 
Social  Glub  v.  La  Tosca  Social  Glub 
(1904)  23  App.  D.  0.  96. 

Where  the  combination  of  a  numeral 
and  geographical  name  has  by  long  use 
come  to  be  known  to  the  trade  as  desig- 
nating a  particular  grade  of  sand,  equi- 
ty will  prevent  its  fraudulent  use  by 
Another  as  unfair  competition,  though 
defendant's  product  may  be  better. 
Newport  Sand  Bank  Go.  v.  Monarch 
Sand  Mining  Go.  (1911)  137  S.  W.  784, 
144  Ky.  7,  34  L.  R.  A.  (N.  S.)  1040. 

Where  one  establishes  a  trade- name 
containing  a  geographical  name  and 
words  descriptive  of  his  business,  a 
competitor,  desiring  to  use  the  same 
name  and  descriptive  words,  must  put 
them  in  such  form  that  his  trade-name 
will  be  distinguishable  from  that  first 
in  use.  Rodseth  v.  Northwestern 
Marble  Works  (1915)  152  N.  W.  885, 
129  Minn.  472. 

Where  the  old  name  of  a  newspaper 
was  discontinued,  although  such  name 
was  listed  as  a  going  newspaper  and 
patronage  was  thus  obtained,  equity 
would  not  restrain  the  publication  of 
another  newspaper  on  the  ground  that 
the  similitude  of  its  name  to  the  old 
name  of  plaintiff's  paper  was  unfair 
competition.  Grocers*  Journal  Go.  v. 
Midland  Pub.  Go.  (1907)  105  S.  W. 
310,  127  Mo.  App.  356. 

A  person  who  had  formerly  been  edi- 
tor of  the  "National  Advocate,"  pub- 
lished in  New  York,  started  another 
paper,  to  be  published  at  the  same  of- 
fice, entitied  the  "New  York  National 
Advocate,"  and  openly  appealed  to  the 
friends  of  the  "National  Advocate"  and 
to  the  public  to  support  his  paper.  An 
injunction  to  restrain  the  publication 
of  the  new  paper  was  refused.  Snow- 
den  V.  Noah  (N.  Y.  1825)  Hopk.  Oh. 
847,  14  Am.  Dec.  547. 

Equity  will  protect  ths  use  of  the 
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name  of  a  newspaper  aa  a  trade-mark, 
from  imitatioii  or  simulation  which  is 
designed  as  such  to  mislead  the  public 
MatseU  t.  Flanagan  (N.  Y.  1856)  2 
Abb.  Prac  (N.  S.)  459;  American  Gro- 
cer Pub.  As8*n  V.  Grocer  Pub.  Co.  (N. 
T.  1876)  51  How.  Prac  402;  Id.  (N. 
T.  1881)  25  Hun,  S»8. 

Where  one  uses  a  name  which  alone 
cannot  be  protected,  in  combination 
with  a  peculiar- styled  package,  and 
the  combination  constitutes  the  label,  it. 
will  be  protected.  Cook  y.  Starkweath- 
er (N.  Y.  1872)  18  Abb.  Prac.  (N.  S.) 
392. 

Where  defendant's  place  of  business 
was  not  near  plaintiff's,  and  for  a  Tdng^ 
time  its  advertisements  and  notices 
stated  that  it  had  no  connection  with 
plaintiff,  and  its  signs  are  essentially 
different,  it  will  not  be  held  to  have 
made  a  fraudulent  use  of  its  name. 
Scott  Stamp  &  Coin  Co.  v.  J.  W.  Scott 
Go.  (1890)  58  N.  Y.  Super.  Ct.  (28 
Jones  &  S.)  379,  15  N.  Y.  Supp.  325. 

Where  the  title  page  and  name  of 
two  papers  are  similar,  but  having 
p<»nt8  of  striking  diversity,  and  print- 
ed in  and  upon  other  and  different  col- 
ors, the  facts  were  not  sufficient  to  jus- 
til^  an  injunction  upon  the  ground  that 
purchasers  would  be  induced  to  pur- 
chase defendant's  paper  instead  of 
plaintiffs  by  reason  of  their  similarity 
of  appearance.  W.  J.  Johnston  Co.  v. 
Electric  Age  Pub.  Co.  (1891)  60  Hun, 
578,  14  N.  Y.  Supp.  803. 

Defendant  established  himself  in  a 
similar  business  in  the  same  street 
near  plaintiff,  used  similar  business 
signs  and  advertising  devices,  and  used 
a  name  only  slightly  different.  Held, 
that  such  use  of  the  name  and  devices 
would  be  enjoined.  De  Youngs  v.  Jung 
(Com.  PI.  1894)  7  Misc.  Rep.  56,  27 
N.  Y.  Supp.  370,  affirmed  (Com.  PI. 
1883)  25  N.  Y.  Supp.  479. 

An  evident  attempt  to  deceive  the 
public  and  obtain  a  benefit  by  the  use 
of  a  name  for  which  another  has  es- 
tablished a  reputation  will  be  enjoined. 
Falk  V.  American  West  Indies  Trading 
Co.  a901)  73  N.  Y.  Supp.  547,  36  Misc. 
Rep.  376,  judgment  affirmed  (1902)  75 
N.  Y.  Supp.  964,  71  App.  Div.  320. 

One  will  be  restrained  from  combin- 
ing his  name  with  marks  and  symbols 
similar  to  those  used  by  another  of 
the  same  name,  so  as  to  deceive  the 
public  Hoyt  y.  Hoyt  (1886)  43  Leg. 
Int.  161,  2  Pa.  Co.  Ct  R.  152. 

II.  .-.  Arbitrary,  fictitious,  tfr  fanci- 
ful uameaw— The  proprietor  of  a  simi- 
lar and  competing  remedy  is  not  en- 
titled to  use  the  phrase  "Candy  Cath- 
artic" in  a  similar  combination,  in  con- 
nection with  a  word  idem  sonans  with 
the  name  "Cascarets,"  with  Ihe  inten- 
tion or  effect  of  confusing  or  deceiv- 
ing purchasers  as  to  the  origin  of  his 
remedy.  Sterling  Remedy  Co.  v.  Sper- 
mine Medical  Co.  (1901)  112  Fed.  1000, 
50  C.  a  A.  657. 


The  trade- mark  "Grape-Nuts,"  adopt- 
ed as  the  name  of  a  cereal  food  prepa« 
ration,  is  not  infringed  by  the  name 
"Grain-Hearts,"  used  to  designate  a 
similar  product.  Postum  Cereal  Co. 
v.  American  Health  Food  Co.  (1902) 
119  Fed.  848,  56  C.  C.  A.  360,  affirm- 
ing decree  (C.  C.  1901)  109  Fed.  898. 

Where  complainant  uses  the  words 
"XX  Century  Fire  Pot"  in  its  adver- 
tisements only,  the  stoves  having  a  dif- 
ferent name,  defendant  is  not  guilty 
of  unfair  competition  in  naming  a  stove 
**Twentieth  Century  Laurel,"  the  mak- 
er's name  also  appearing  plainly 
thereon.  Germer  Stove  Co.  v.  Art 
Stove  Co.  (1907)  150  Fed.  143,  80  C. 
C.  A.  9. 

Complainant  manufactured  and  sold  a 
patent  medicine  made  from  herbs, 
known  and  widely  advertised  as  "Al- 
penkrauter."  After  its  sale  became 
successful,  defendants  advertised  .a 
similar  remedy  under  the  name  "St 
Bernard  Alpen  Krauter."  Held,  that 
defendants'  use  of  such  term  consti- 
tuted unfair  competition.  Dr.  Peter  H. 
Fahmey  &  Sons  Co.  v.  Ruminer  (1907) 
153  Fed.  735,  82  O.  O.  A.  621. 

Although  the  word  "sterling"  is  or- 
dinarily descriptive  of  quality,  and  is 
not  popularly  used  in  connection  with 
ale,  one  who  adopted  it  to  identify  a 
particular  manufacture  of  ale  may  be 
entitled  to  protection  against  its  use 
by  another  in  such  manner  as  to  create 
confusion  as  to  the  origin  or  identity 
of  the  two  products.  Worcester  Brew- 
ing Corp.  V.  Rueter  &  Co.  (1907)  157 
Fed.  217,  84  C.  C.  A.  665. 

Where  plaintiff  adopted  the  word 
"Ruber  oid"  as  a  trade -mark  for  a  roof- 
ing material,  which  was  invalid  as  an 
attempt  to  appropriate  the  descriptive 
term  "rubberoid,"  it  is  not  unfair  com- 
petition for  defendant  to  use  of  name 
"RubberO"  to  designate  a  similar  roof- 
ing, plainly  marked  with  defendant's 
name  as  manufacturer,  and  where  there 
was  no  imitation  of  the  form,  dress,  or 
appearance  of  complainant's  packages, 
beyond  the  fact  that  both  complainant 
and  defendant,  in  common  with  all 
manufacturers  of  similar  roofing  ma- 
terial, put  up  their  product  in  rolls. 
Trinidad  Asphalt  Mfg.  Co.  v.  Standard 
Paint  Co.  (1908)  163  Fed.  977,  90  C. 
C.  A.  195,  decree  affirmed  Standard 
Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co. 
(1911)  31  Sup.  Ct.  456,  220  U.  S.  446, 
55  L.  Ed.  536. 

Complainant  made  hose  supporters 
having  a  rubber  button,  which  was  pro- 
tected by  a  patent  covering  the  use  of 
rubber  as  the  material,  and  advertised 
and  sold  the  same  ninder  the  trade- 
name of  "Velvet  Grip."  Defendant 
made  wooden  buttons  for  similar  use, 
colored  like  rubber  and  used  by  other 
manufacturers  on  hose  supporters  sold 
to  the  public  as  rubber  button  support- 
ers, and  sometimes  as  ''Velvet  Grip" 
supporters.  Held,  that  such  sales  con- 
stituted unfair  competition.    B.  B.  Bs- 
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tea  &  Sons  v.  George  Frost  Co.  (1910) 
176  Fed.  338,  100  a  C.  A.  258. 

Where  complainant  manufactured  and 
sold  toilet  brushes  under  the  name 
"Keep-dean,*'  defendant's  manufacture 
and  sale  of  tooth  brushes  under  the 
word  "Sta-Kleen,"  in  similar  packages 
constituted  unlawful  competition,  al- 
though defendant  applied  the  name 
"Sta-Kleen"  to  tooth  brushes  before 
complainant  commenced  the  manufac- 
ture and  sale  of  tooth  brushes  imder 
its  mark.  Florence  Mfg.  Co.  v.  J.  O. 
Dowd  &  Co.  (1910)  178  Fed.  73.  101 
C.  C.  A.  565,  reversing  decree  Same  v. 
Dowd  (C.  C.  1909)  171  Fed.  122. 

The  trade-mark  "Sal- Vet"  held  not 
infringed  by  the  word  "SalTone."  S. 
R.  Fell  Co.  V.  John  E.  Robbins  Co.  (C. 
C.  A.  1915)  220  Fed.  650. 

Where  defendant  began  to  use  the 
word  "Cellonite"  for  articles  of  the 
same  substance  as  those  which  plain- 
tiff had  long  sold  as  "CeUuloid,"  the 
similarity  was  sufficient,  under  the  cir- 
cumstances, to  mislead  an  ordinarily 
unsuspecting  purchaser,  and  that  the 
plaintiff  was  entitled  to  the  relief 
sought.  Celluloid  Mfg.  Co.  v.  Cellonite 
Mfg.  Co.  (a  O.  1887)  32  Fed.  94. 

The  city  of  Carlsbad,  Bohemia,  hav- 
ing for  50  years  been  engaged  in  selling 
salts  under  the  names  "Carlsbad  Salts'* 
and  "Carlsbad  Sprudel  Salts,"  is  enti- 
tled to  an  injunction  to  restrain  other 
parties  from  using  these  words,  even 
with  the  word  "Artificial"  added  there- 
to, as  names  for  artificial  salts  con- 
taining the  same  chemical  elements,  al- 
though the  artificial  salts  may  be  su- 
perior to  the  natural  product.  City  of 
Carlsbad  v.  W.  T.  Thackeray  &  Co.  (C. 
C.  1891)  57  Fed.  IS, 

The  manufacturer  of  Cashmere  Bou- 
quet soap,  who  has  built  up  a  large 
business  in  making  and  selling  it,  may 
restrain  the  use  by  a  rival  manufactur- 
er of  the  words  "Violets  of  Cashmere" 
to  describe  another  soap.  Colgate  v. 
Adams  (C.  C.  1898)  88  Fed.  899. 

Though  complainants  use  the  word 
"Flgin"  as  a  designating  mark  on 
watch  movements  only,  the  use  of  the 
name  "Elgin  Tiger"  or  "Elgin  Giant" 
on  watch  cases  in  which  other  move- 
ments are  sold  is  unfair  competition, 
though  the  cases  are  made  in  the  town 
.of  Elgin,  there  being  no  other  move- 
ments than  complainants'  made  there. 
Elgin  Nat.  Watch  Co.  v.  Blinois  Watch- 
Case  Co.  (C.  C.  1898)  89  Fed.  487,  de- 
cree reversed  Illinois  Watch-Case  Co. 
V.  Elgin  Nat.  Watch  Co.  (1899)  94 
Fed.  667,  35  C.  C.  A.  237. 

"Uneeda,"  as  applied  to  a  biscuit,  is 
a  proper  trade-mark;  and  the  pro- 
prietor is  entitled  to  an  injunction 
against  the  use  of  "Iwanta"  as  the 
name  of  a  similar  biscuit  put  up  and 
sold  to  the  trade  in  packages  so  similar 
as  to  be  calculated  to  deceive  consum- 
ers. National  Biscuit  Co.  v.  Baker  (C. 
0.  1899)  95  Fed.  135. 

Where    defendant    bottled    and    sold 


natural  mineral  water  from  a  spring  at 
Saratoga  under  the  name  of  "Saratoga 
Vichy,"  not  attempting  to  palm  it  off  as 
an  imported  water,  and  the  labels  be- 
ing such  as  could  not  deceive  a  person 
of  ordinary  intelligence,  the  use  of  the 
name  "Vichy"  in  connection  vdth  such 
water  did  not  constitute  unfair  compe- 
tition. La  Republique  Francaise  v. 
Saratoga  Vichy  Spring  Co.  (C.  O. 
1900)  99  Fed.  733. 

The  manufacturer  of  a  special  line 
of  ladies'  shoes  used  as  a  trade-mark 
a  peculiar  form  of  the  words  "Queen 
Quality."  Defendant  was  a  dealer  in 
shoes,  and  purchased  shoes  as  nearly 
like  complainant's  as  possible  .in  style 
and  quality,  and  caused  to  be  stamped 
therein,  where  complainant  placed  its 
trade -mark,  the  word  "Queen,"  togeth- 
er with  its  name  and  address.  Held, 
that  the  action  of  defendant  clearly 
showed  an  intention  to  deceive  pur- 
chasers, which  was  likely  to  be  suc- 
cessful, which  constituted  unfair  com- 
petition, and  entitled  complainant  to  a 
preliminary  injunction.  Thomas  G. 
Plant  Co.  V.  May  Co.  (C.  C.  1900)  100 
Fed.  72. 

Complainants  adopted  the  name  "So- 
rosis"  as  a  trade-mark  for  a  shoe  for 
women  manufactured  by  them  of  su- 
perior workmanship  and  a  characteris- 
tic appearance.  After  plaintiff's  "So- 
rosis"  shoe  for  women  had  become 
known  and  popular,  defendants  began 
the  use  of  the  name  "Sartoris,"  after- 
wards changed  to  "Sartoria"  and  "Sa- 
toria,"  to  designate  a  woman's  shoe  of 
their  make,  very  similar  in  appearance, 
but  inferior  in  quality,  to  complainants' 
"Sorosis"  shoes.  Held,  that  such  ac- 
tion constituted  unfair  competition. 
Little  v.  KeUam  (C.  C.  1900)  100  Fed. 
353. 

Use  of  the  name  "Our  Country  Soap" 
in  competition  with  plaintifTs  "Old 
Country  Soap,"  whepe  the  packages 
were  of  the  same  size  and  shape,  but 
.the  dress  of  the  defendant's  product 
bore  the  defendant's  name  ^d  its 
place  of  manufacture,  and  was  so  un- 
like that  of  the  plaintiff  that  it  was  not 
likely  to  deceive  a  common  purchaser 
exercising  ordinary  care,  did  not  con- 
stitute unfair  competition.  Allen  B. 
Wrisley  Co.  v.  Iowa  Soap  Co.  (1903) 
122  Fed.  796,  59  C.  C.  A.  54,  affirming 
decree  Allan  B.  Wrisley  Co.  v.  Same 
(C.  C.  1900)  104  Fed.  548. 

The  name  "Oxford"  on  Bibles  has  so 
long  been  used  to  designate  the  Bibles 
prepared  and  published  by  the  Univer- 
sity of  Oxford,  England,  as  to  have  be- 
come identified  with  such  particular 
publications  as  denoting  their  origin, 
and  the  use  of  such  name  by  another 
publisher,  having  no  connection  with 
the  place  or  name,  can  have  no  purpose 
except  to  deceive  purchasers,  and  con- 
stitutes unfair  competition.  Chancel- 
lor, etc.,  of  Oxford  University  v.  Wil- 
more-Andrews  Pub.  Co.  (C.  C  19(X)) 
101  Fed.  443. 
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Defendants  changed  the  name  of 
their  product  from  "Boston  Cocktails*' 
to  "Boston  Club  Cocktails/'  with  no 
wrongful  motive.  There  is  no  other 
similarity  to  plaintiff's  "Club  Cock- 
tails." Held,  that  the  defendants'  adop- 
tion of  the  word  "Club"  constituted  un- 
fair competition  entitling  complainants 
to  an  injunction.  Heublein  ▼.  Adams 
(C.  C.  1903)  125  Fed.  782. 

A  manufacturer  which  has  adopted 
and  uses  the  name  "Queen  Quality"  as 
a  trade-mark  or  name  exclusively  for 
its  shoes  of  superior  grade  is  entitled 
to  be  protected  in  such  manner  and  use 
and  to  restrain  a  purchaser  of  shoes  of 
its  manufacture,  but  which  i_t  had  re- 
jected for  such  grade  and  stamped  with 
a  different  name,  from  advertising,  of- 
fering for  sale,  and  selling  the  same 
under  the  name  of  "Queen  Quality" 
shoes.  Thomas  G.  Plant  Co.  v.  May 
•Mercantile  Co.  (C.  C.  1907)  153  Fed. 
229;   Same  v.  Hamburger,  Id.  232. 

The  use  by  a  defendant  of  the  name 
'^nrafresco"  for  a  wall  finish  was  not 
an  infringement  of  complainant's  trade- 
name "Muresco**  for  a  similar  product. 
Benjamin  Moore  &  Co.  v.  Auwell  (C.  C. 
1909)  172  Fed.  508,  judgment  affirmed 
(1910)  178  Fed.  543,  102  C.  C.  A.  53. 

Where  plaintiffs  used  the  word  "Im- 
perial" as  a  trade-mark  for  its  product, 
and  defendant  used  the  same  word  in 
its  corporate  name,  selling  a  like  prod- 
uct, of  other  manufacturers,  the  use 
of  the  name  in  defendant's  corporate 
name  constituted  unfair  competition. 
McGraw  Tire  &  Rubber  Co.  v.  Griffith 
(C.  C.  1911)  198  Fed.  666. 

Sale  of  "American  Lady"  shoes  held 
not  unfair  competition  against  sale  of 
'^American  Girl"  ahoea.  Wolf  Bros.  & 
Go.  y.  Hamilton-Brown  Shoe  Co.  (C.  C. 
1912)  192  Fed.  930. 

Defendant  manufacturing  and  selling 
a  beverage  called  "Bo-La"  in  competi- 
tion with  complainant's  "Moxie"  held 
not  guilty  of  unlawful  competition, 
though  the  same  form  of  bottles  was 
used.  Moxie  Co.  v.  Daoust  (D.  C. 
1912)  197  Fed.  678. 

The  word  "Havoline,"  as  a  name  for 
gas  engine  and  automobile  lubricants, 
held  not  an  infringement  of  the  trade- 
mark "Valvoline,"  as  applied  to  lubri- 
cating, illuminating,  and  tempering  oils. 
YalvoMne  Oil  Co.  v.  Havoline  Oil  Co. 
(D.  C.  1913)  211  Fed.  189. 

The  name  "New  Idea"  for  a  type  case 
held  not  so  similar  to  the  name  "New 
Departure,"  used  by  complainant  for  a 
similar  artide,  as  to  constitute  unfair 
competition;  the  cases  themselves  be- 
ing different  in  several  respects,  and 
each  bearing  the  maker's  name.  Ham- 
ilton Mfg.  Co.  V.  Tubbs  Mfg.  Co.  (C. 
C.  1908)   216  Fed.  401. 

Sale  of  substance  similar  to  that 
manufactured  by  complainant  under  the 
trade-name  ^'listerseptine"  held  an  in- 
fringement of  complainant's  registered 
trade-mark  'fListerine."  Lambert 
Pharmacal  Co.  v.  KaliBh  Pharmacy  (C. 
C.  1911)  219  Fed.  323. 

9  U.S.COMP.'1^-680 


Defendant,  who  made  tires,  branding 
them  "Vacuum  Tread,"  is  not  guilty  of 
unfair  competition  against  complainant, 
whose  tires  were  called  "Vacuum  Cup 
Oil  Proof."  Pennsylvania  Rubber  Co. 
V.  Dreadnaught  Tire  &  Rubber  Co.  (D. 
C.  1915)  225  Fed.  138. 

Where  plaintiff  was  selling  la\mdry 
aid  known  as  "Norub"  under  trade- 
mark consisting  in  part  of  shield,  as- 
sociation of  similar  shield  with  name  of 
defendant's  sweeping  germicide  and 
cleanser,  "Nodust,"  held  unfair  compe- 
tition, but  not  an  infringement.  Van 
Zile  V.  Norub  Mfg.  Co.  (D.  C.  1916) 
228  Fed.  829. 

Where  complainants  had  long  been 
engaged  in  business  under  the  style  of 
"Six  little  Tailors,"  and  defendant 
opened  a  tailorin,<;  establishment  under 
the  name  of  "Six  Big  Tailors,",  the  name 
was  so  similar  that  it  was  calculated  to 
deceive  the  unwary,  and  its  use  would 
be  enjoined.  Mossier  v.  Jacobs  (1896) 
66  111.  App.  571. 

The  test  of  whether  the  name  adopt- 
ed embodying  a  descriptive  geographi- 
cal term  is  so  similar  to  the  name  of 
anotiier  as  to  warrant  an  injunction  for 
unfair  competition  depends  upon  the 
character  of  the  business  and  its  re- 
lation to  the  geographical  term;  but 
when  these  are  determined  the  question 
becomes  one  of  law,  turning  upon  the 
likelihood  of  deception  resulting.  Kan- 
sas Milling  Co.  v.  Kansas  Flour  Mills 
Co.  (1913)  133  P.  542,  89  Kan..855, 

In  connection  witH  his  trade-mark  in 
the  sale  of  straight  whisky  plaintiff 
used  the  words  "Old  Taylor,"  though 
the  essential  feature  was  the  script  fac 
simile  signature  "E.  H.  Taylor,  Jr.,  & 
Sons."  Defendant,  in  advertising  his 
blended  whisky,  used  the  words  "Ken- 
tucky Taylor"  and  "Old  Kentucky  Tay- 
lor." Held  that,  though  there  is  not 
such  an  infringement  of  a  trade-mark 
as  entitles  plaintiff  to  an  injunction  and 
an  accounting,  defendant  is  guilty  of  a 
fraudulent  simulation  of  plaintiff's  whis- 
ky, and  plaintiff  is  entitled  to  an  action 
for  damages  for  the  fraud.  E.  H.  Tay- 
lor, Jr.,  &  Sans  Co.  v.  Taylor  (1905)  85 
S.  W.  1085,  124  Ky.  173,  27  Ky.  Law 
Rep.  625. 

Where  plaintiff  had  for  years  distilled 
and  sold  whisky  under  the  trade-mark 
"Bonnie  Rye,"  defendant's  manufacture 
and  sale  of  a  brand  called  "Bonnie  & 
Co.  Rye,"  the  label  of  which,  though 
differing  in  some  respects  from  that  of 
plaintiff's,  was  similar  in  its  most  strik- 
ing features,  constituted  unfair  compe- 
tition. Bonnie  &  Co.  v.  Bonnie  Bros. 
(1914)  169  S.  W.  871,  160  Ky.  487. 

In  a  suit  by  a  manufacturer  of  brush- 
es to  restrain  the  use  by  another  man- 
ufacturer of  similar  brushes  of  certain 
descriptive  words,  the  word  "rubber- 
vulc"  or  "rubber-bound"  held  to  bear  so 
close  a  resemblance  to  the  word  "rub- 
berset"  used  by  complainant  as  to  be 
likely  to  deceive  the  public,  and  hence 
its  use  would  be  restrained.  Rubber  & 
Celluloid    Harness    Trimming    Co.    v. 
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Ilubber-Boand  Brush  Go.  (1018)  88  A. 
210,  81  N.  J.  £q.  419,  519. 

Id  a  suit  by  the  manufacturer  of 
"rubberset"  brushes  to  restrain  unfair 
competition  by  another  manufacturer  of 
brushes,  the  use  of  the  word  ''rubber- 
bound*'  in  latter's  corporate  name  re- 
strained, because  amounting  to  unfair 
competition.    Id. 

Plaintiff  used  the  designation  *'St. 
James,"  and  the  numerical  symbol  '*%/' 
to  distinguish  his  cigarettes.  Defend- 
ahts  used  the  words  *'St.  James  Parish 
Perique  Cigarettes,"  and  the  symbol 
"%f"  applying  the  latter  in  the  exact 
form  employed  by  plaintiff.  Held  that, 
though  it  was  shown  that  the  term  '*St. 
James  Parish  Perique"  was  one  in  com- 
mon use,  and  that  the  symbol  *'^"  was 
used  by  both  plaintiff  and  defendants 
only  on  mixed  cigarettes,  an  injunction 
restraining  the  use  of  both  designations 
would  be  granted.  Kinney  y.  Basch  (N. 
Y.  1877)  25  Am.  Law  Reg.  (O.  S.)  596. 

Where  a  renovating  tailor  uses  the 
words  *The  Brooklyn  Valet"  to  describe 
his  business,  it  constitutes  a  new  and 
distinctive  use  of  the  term,  giving  him  a 
right  to  restrain  another  from  the  use  of 
the  word  '"valet"  in  competition  with  his 
business.  Gohn  v.  Reynolds  (1899)  58 
N.  Y.  Supp.  1138,  40  App.  Div.  619,  af- 
firming judgment  (1898)  57  N.  Y.  S.  469, 
26  Misc.  Rep.  473. 

Where  plaintiffs  had  adopted,  and- 
for  20  years  used,  the  words  "El  Fal- 
con" as  a  trade-mark  to  designate  a 
well-known  and  favorite  brand  of  cigars 
of  their  manufacture,  the  use  of  the 
words  "El  Falco"  by  a  rival  manufac- 
turer to  designate  a  brand  of  cigars 
should  be  enjoined.  Falk  y.  American 
West  Indies  Trading  Co.  (1902)  75  N. 
Y.  Supp.  964,  71  App.  Div.  320,  affirm- 
ing judgment  (1901)  73  N.  Y.  S.  547, 
36  Misc.  Rep.  376. 

12.  —  Names  of  persons,  Arms,  or 
corporation8.^-A  manufacturer  of  type- 
writers under  the  names  "Remington" 
and  "Remington  Standard"  not  entitled 
to  protection  against  the  adoption  by 
persons  bearing  respectively  the  sur- 
names "Remington"  and  •"Sholes"  of 
the  name  "Remington-Sholes"  for  their 
typewriters,  where  the  only  confusion 
in  the  minds  of  the  public  results  from 
the  similarity  in  names,  and  not  from 
the  manner  of  their  use.  Howe  Scale 
Co.  of  1886  V.  Wyckoff,  Seamans  & 
Benedict  (1905)  25  Sup.  Ct  609,  198  U. 
S.  118,  116  O.  G.  299,  49  L.  Ed.  972, 
reversing  decrees  Wyckoff,  Seamans 
&  Benedict  y.  Howe  Scale  Co.  of  1886 
(1903)  122  Fed.  348,  58  C.  C.  A.  610, 
and  (C.  C.  1901)  110  Fed.  520. 

The  trade-mark  "Davids"  beii^  a 
surname  registered  under  section  8490, 
ante,  proviso  4,  placed  at  the  top  of  a 
registrant's  labels  on  ink  manufactured 
by  it,  is  imitated  contrary  to  this  sec- 
tion by  persons  bearing  the  same  sur- 
name who  put  "C.  I.  Davids"  in  the 
same  position  on  their  ink  labels  and  at 
the  bottom  thereof  put  "Davids  Mfg. 
Co."     Thaddeus  Davids  Co.  v.  Davids 
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(1914)  34  Sup.  Ot  648,  233  U.  S.  461, 
58  L.  Ed.  1046,  reversing  decree  (1912) 
192  Fed.  915,  114  C.  C.  A.  355, 

The  Continental  Insurance  Company 
of  New  York  is  not  entitled  to  restrain 
another  insurance  company  from  the 
use  of  the  word  "Continental,"  where 
there  is  no  attempt  to  deceive  the  pub- 
lic as  to  the  identity  of  the  two  com- 
panies, and  no  such  deception  in  fact  ia 
shown.  Continental  Ins.  Co.  v.  Conti- 
nental Fire  Ass'n  (1900)  101  Fed.  255, 
41  C.  C.  A.  326. 

While  every  man  has  the  right  to  use 
his  own  name  honestly  and  fairly  in 
his  own  business,  and  ia  not  responsible 
for  resulting  confusion  with  the  goods 
of  another  of  the  same  name,  he  must 
80  use  it  as  not  to  unnecessarily  injure 
another,  nor  produce  greater  confusion 
than  would  naturally  result  from  the 
mere  similarity  or  identity  of  name. 
He  may  not  dress  his  goods  in  a  manner  • 
calculated  to  enable  them  to  be  palmed 
off  on  purchasers  as  those  of  another. 
Chickering  v.  Chickering  &  Sons  (1903) 
120  Fed.  69,  56  C.  C.  A.  475. 

The  word  "Wiener,"  used  to  desig- 
nate a  corset,  although  the  surname  of 
the  person  using  it,  held  an  infringe- 
ment of  the  trade-mark  "Warner." 
Warner  Bros.  Co.  v.  Wiener  (1914)  218 
Fed.  635,  134  C.  C.  A.  393,  modifying 
order  On  rehearing  (1914)  214  Fed.  30, 
130  C.  C.  A.  424. 

Where  defendant  was  arranging  to 
put  out  piano  bearing  its  corporate 
name  similar  to  plaintifiTs  trade -marks 
and  trade -names,  plaintiff  held  entitled 
to  sue  for  an  injunction.  Knabe  Bros. 
Co.  y.  American  Piano  Co.  (1916)  229 
Fed.  23,  143  C.  C.  A.  325. 

The  imitation  of  a  manufacturer's  la- 
bel, where  the  only  change  was  "Hol- 
steter"  and  "Holsteter  &  Smyte,"  for 
"Hostetter"  and  "Hostetter  &  Smith," 
held  to  be  illegal.  Hostetter  v.  Vo- 
winkle  (C.  C.  1871)  Fed.  Cas.  No. 
6,714. 

"WiUiam  Clark  &  Sons'  Parabola 
Needles"  is  an  infringement  of  "Rob- 
erts' Parabola  Needles."  Roberts  v. 
Sheldon  (C.  O.  1879)  Fed.  Cas.  No.  11,- 
916. 

Where  complainants  had  the  right  to 
use  the  name  "Dr.  J.  Hostetter's  Stom- 
ach Bitters"  in  connection  with  certain 
labels,  bottles,  and  other  devices,  and  de- 
fendants were  selling  to  the  trade  an 
extract  out  of  which  it  was  claimed  Hos- 
tetter's Bitters  could  be  made,  with  di- 
rections how  to  make  "such  bitters,  and 
that  the  retail  dealers  were  making 
these  bitters  and  refilling  complainant's 
bottles,  with  their  labels  and  devices 
thereon,  and  thus  selling  them,  defend- 
ants had  the  right  to  sell  their  extract 
as  charged,  and  could  not  be  held  re- 
sponsible for  the  acts  of  third  parties, 
and  that  an  injunction  would  not  be 
granted.  Hostetter  y.  Fries  (C.  O. 
1883)  17  Fed.  620. 

Where  complainant  sold  a  medicine 
called  "Brown's  Iron  Bitters,"  and  de- 
fendants one  called  "Brown's  Iron  Ton- 
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ic/*  prepared  under  a  different  formula 
by  another  Brown,  who*  bona  fide,  gave 
it  bis  name,  the  bottles,  wrappers,  and 
labels  bearing  no  resemblance  to  those 
of  complainant,  and  the  medicine  itself 
being  distinguished  in  the  circulars  is- 
soed  by  defendants,  held,  no  infringe- 
ment of  any  symbol,  device,  or  word 
constituting  a  trtide-mark,  nor  any  evi- 
dence of  fraud  or  intent  to  deceive  the 
public,  and  the  mere  similarity  in  the 
sound  of  the  two  names  furnished  no 
ground  for  equitable  interference. 
Brown  Chemical  Co.  y.  Myer  (C.  0. 
18S7)  31  Fed.  453. 

In  dealing  with  corporations,  an  un- 
lawful imitation  of  a  name  is  subject 
to  the  same  rules-  of  law  which  apply 
where  the  parties  are  unincorporated 
firms  or  companies.  Celluloid  Mfg.  Co. 
V.  Cellonitc  Mfg.  Co.  (C.  C.  1887)  32 
Fed.  94. 

Where  plaintiffs  acquired  the  sole 
right  to  use  the  name  "Remington**  as 
a  name  for  typewriters,  and  later  oth- 
ers named  Remington  began  making  a 
typewriter  under  the  name  of  '^Sholes," 
which  was  changed  to  the  ''Remington - 
Sboles,"  since  ultimate  purchasers 
might  be  led  to  think  that  the  addition 
of  the  names  "Sholes"  was  a  new  style 
of  the  old  machine  coming  from  the 
same  source,  such  use  of  the  name 
"Remington**  was  an  attempt  to  deceive 
the  public,  and  unwarranted.  Wyckoff 
V.  Howe  Scale  Co.  of  1886  (C.  C.  1901) 
110  Fed.  620,  reversed  Wyckoff,  Sea- 
mans  &  Benedict  v.  Same  (1903)  122 
Fed.  348,  58  C.  C.  A.  510,  and  Howe 
Sade  Co.  v.  Wyckoff,  Seamans  &  Ben- 
edict (1905)  25  Sup.  Ct  609,  198  U.  S. 
118,  116  O.  G.  299,  49  L.  Ed.  972. 

Where  a  corporation  wrongfully  used 
the  name  "Remington**  in  connection 
with  the  word  "Sboles**  as  applied  to 
typewriters,  the  fact  that  it  subsequent- 
ly shortened  the  name  to  "Bem-Sho** 
was  not  such  a  change  of  the  term  as 
would  guard  purchasers  against  belief 
that  they  were  not  Remington  ma- 
chines.   Id. 

Swift  &  Co.  is  entitled  to  an  injunc- 
tion, on  the  ground  of  unfair  competi- 
tion, to  restrain  a  manufacturer  of  like 
products  from  designating  them  by  the 
name  "Swift,**  where  there  is  no  appar- 
ent reason  or  appropriateness  in  such 
use.  Swift  &  Co.  V.  Groff  (C.  C. 
1902)  114  Fed.  605. 

While  a  person  has  the  right  to  use 
his  own  name  to  designate  articles 
which  he  manufactures  and  deals  in,  a 
corporation  has  not  the  right  to  use 
the  name  of  one  of  its  incorporators, 
where  it  is  the  name  by  which  an  arti- 
cle made  and  sold  by  an  older  dealer 
is  usually  called  for  and  described,  so 
as  to  cause  deception  of  purchasers  and 
injury  to  the  older  manufacturer.  J. 
&  P.  Coats  V.  John  Coates  Thread  Co. 
(C.  C.  1905)  135  Fed.  177. 

The  names  "Rogers"  and  "RoDgers" 
being  idem  sonans,  the  mere  capitaliza- 
tion of  the  "d**  for  the  purpose  of  call- 
ing attention  to  the  distinction  between 


'  the  names  was  insufiScient  to  prevent 
confusion  and  deception  of  the  public  as 
to  the  manufacture  of  the  goods.  In- 
ternational Silver  Co.  v.  Rodgers  Bros. 
CuUery  Co.  (C.  C.  1905)  .130  Fed.  1019. 

Where  defendant  put  out  an  article 
with  the  trade-mark  "The  Webster  Star 
brand,**  on  its  boxes,  above  which  waa 
the  single  word  "Underwood,"  to  indi- 
cate that  the  box  contained  a  ribbon  of 
the  proper  size  and  on  the  appropriate 
spool  for  use  in  the  Underwood  t3n[>e- 
writer,  and  not  for  the  purpose  of  palm- 
ing off  its  ribbons  as  of  "Underwood" 
manufacture,  such  use  of  the  word  was 
not  unlawful.  Wagner  Typewriter  Co. 
V.  F.  S.  Webster  Co.  (C.  C.  1906)  144 
Fed.  405. 

Where  plaintiff  acquired  the  right  to 
use  the  mark  "D.  A.  Reed's,'*  defend- 
'  ant  in  selling  a  competing  article  under 
the  name  "Dr.  A.  Reed,  Patentee,**  was 
chargeable  with  unfair  competition  and 
a  fraudulent  invasion  of  complainant*s 
prior  acquired  rights.  Dr.  A.  Reed 
Cushion  Shoe  Co.  v.  Frew  (0.  C.  1908) 
158  Fed.  552,  decree  reversed  (1908) 
162  Fed.  887,  89  C.  C.  A.  577. 

Where  plaintiff  for  many  years  made 
and  sold  a  "Bates  Automatic  Hand 
Numbering  Machine,*'  and  defendant  la- 
ter put  out  "Bates  Numbering  Ma- 
chines,** such  use  of  the  word  "Bates*^ 
in  connection  with  numbering  machines 
constituted  unlawful  competition,  and 
complainant  was  entitled  to  restrain 
defendant*s  use  of  the  words  "Bates 
Numbering  Machine  Company**  as  its 
corporate  name,  and  from  using  any 
other  words  the  effect  of  which  would 
be  to  mislead  the  public  to  believe  that 
defendant*s  machines  were  those  manu- 
factured by  complainant.  Bates  Mfg. 
Co.  V.  Bates  Numbering  Mach.  Co.  (C. 
C.  1909)  172  Fed.  892,  order  modified 
Bates  Numbering  Mach.  Co.  v.  Bates 
Mfg.  Co.  (1910)  178  Fed.  681,  102  C. 
C.  A.  181. 

Complainants  held  entitled  to  enjoin 
use  of  the  name  "F.  Garcia  &  Bros.," 
"Garcia  Bros.,**  and  any  like  combina- 
tion of  "Garcia**  and  "Bros.,'*  by  de- 
fendant, a  sole  trading  competitor. 
Garcia  v.  Garcia  (D.  C.  1912)  197  Fed. 
637. 

Where  the  use  of  a  corporate  name 
results  in  palming  off  goods  on  the  pub- 
lic as  the  goods  of  another,  its  use  is 
properly  enjoined.  Bender  v.  Bender 
Store  &  Office  Fixture  Co.  (1913)  178 
111.   App.   203. 

Plaintiff,  an  Insurance  company,  was 
organized  under  the  name  of  Atlas  As- 
surance Company,  and  did  business  in 
Iowa  continuously  since  1892  under 
permit  issued  by  the  state.  In  1905 
defendant  was  organized  in  Iowa  under 
the  name  of  Atlas  Insurance  Company. 
Held,  the  resemblance  between  plain- 
tiff's and  defendant's  name  was  such 
as  to  mislead  the  ordinary  purchaser 
of  insurance,  and  hence  defendant's  use 
of  the  name  should  be  restrained.  At- 
las Assur.  Co.  V.  Atlas  Ins.  Co.  (Iowa, 
1907)  112  N.  W.  232,  judgment  modi- 
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fied    (Iowa,    1908)    114    N.    W.    609. 
Confusion  of  trade-names  in  business 
is  suflBcient  ground  for  the  issuance  of 
an  injunction.     Id. 

"The  Kansas  MDling  Company"  held 
not  entitled  to  enjoin  a  new,  corpora- 
tion from  using  the  name  "Kansas 
Flour  Mills  Company,"  on  the  ground 
of  unfair  competition  where  no  steps 
were  taken  by  the  new  company  to  in- 
crease such  confusion  as  might  natu- 
rally result  from  the  similarity  of  the 
names.  Kansas  Milling  Co.  v.  Kansas 
Flour  Mills  Co.  (1913)  133  P.  542,  89 
Kan.  855,  Ann.  Cas.   1915A,  540. 

An  individual  conducting  business  in 
competition  with  a  corporation  having 
his  name  held  not  guilty  of  unfair  com- 
petition, where  he  did  not  represent 
his  goods  as  having  been  made  by  the, 
corporation,  and  informed  customers 
that  he  was  not  connected  therewith. 
C.  H.  Batchelder  &  Co.  v.  Batchelder 
(1914)  107  N.  E.  455,  220  Mass.  42. 

Where  a  private  educational  institu- 
tion has  been  established  under  a  cer- 
tain name,  an  imitation  of  its  estab- 
lished title,  calculated  to  mislead 
patrons,  will  be  enjoined  as  unfair  busi- 
ness competition,  though  the  name  imi- 
tated is  not  the  subject  of  strict  prop- 
erty rights  as  a  trade-mark.  Rickard 
V.  Caton  College  Co.  (1903)  92  N.  W. 
058,  88  Minn.  242. 

A  corporation  which  long  did  busi- 
ness under  the  name  of  the  "United 
States  Mercantile  Reporting  Company" 
is  entitled  to  restrain  the  use  of  the 
name  "United  States  Mercantile  Re- 
porting and  Collecting  Association"  by 
another  corporation  subsequently  form- 
ed, which  makes  unduly  prominent  that 
portion  of  its  name  which  is  similar  to 
that  of  the  first  corporation.  United 
States  Mercantile  Reporting  Co.  v. 
United  States  Mercantile  Reporting  & 
Collecting  Ass'n  (N.  Y.  1888)  21  Abb. 
N.  C.  115. 

Where  underwear  originated  by  J., 
and  manufactured  and  sold  by  plaintiff, 
were  all-wool  garments,  and  defendant 
used  such  name  to  designate  the  kind 
and  quality  of  his  goods,  but  sold  an  in- 
ferior article  containing  a  substantial 
admixture  of  cotton,  such  use  is  a  de- 
ceptive representation,  against  which 
plaintiff  is  entitled  to  an  injunction. 
Dr.  Jaeger's  Sanitary  Woolen  System 
Co.  V.  Le  BoutilUer  (Super.  N.  Y.  1893) 
5  Misc.  Rep.  78,  24  N.  Y.  Supp.  890.  In 
such  case  defendant  will  be  enjoined 
from  advertising,  or  In  any  way  repre- 
senting that  the  underwear  sold  by  him, 
containing  an  admixture  of  cotton,  is 
the  kind  and  quality  of  underwear  des- 
ignated by  the  use  of  such  name,  and 
from  so  using  J.'s  name  in  connection 
with  the  word  "Genuine,"  or  other 
word  or  words,  and  from  advertising  or 
representing  his  underwear  by  any  des- 
ignation containing  such  name.    Id. 

Where  a  new  corporation,  calling  it- 
self the  "Manufacturing  Electrical  Nov- 
elty Company,"  sent  out  circulars  which 
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had  deceived  customers  of  plaintiff,  by 
reason  of  similarity  of  names,  etc.,  the 
use  of  the  name  "The  Manufacturing 
Electrical  Novelty  Company"  would  be 
restrained,  as  calculated  to  deceive  the 
public.  American  Novelty  &  Mfg.  Co. 
V.  Manufacturing  Electrical  Novelty 
Co.  (1901)  73  N.  Y.  Supp.  755,  36 
Misc.  Rep.  450. 

Where  defendant  adopts  the  same 
name  as  used  by  plaintiff,  and  opens  a 
store  on  the  same  street,  and  imitates 
the  signs,  cards,  and  notices  of  plain- 
tiff, and  by  misrepresentation  seeks  to 
mislead  customers  to  suppose  they 
were  dealing  with  plaintiff  when  in  fact 
they  were  not,  an  injunction  against 
such  acts  will  be  granted.  Cohn  v. 
Kahn  (1882)  8  Ohio  Dec.  472,  8  Wkly. 
Law  Bui.  154. 

Where  a  family  named  French  have 
built  up  an  extensive  business  in  ice 
cream,  injunction  will  lie  against  the 
use  of  the  word  "French"  in  connec- 
tion with  an  ice  cream  business  carried 
on  by  a  competitor,  who  is  not  a 
Frenchman,  and  whose  manifest  pur- 
pose is  to  attract  trade  by  creating  a 
false  impression  as  to  his  own  identity. 
French  Bros.  Dairy  Co.  v.  Giacin 
(1909)  31  Ohio  Cir.  Ct.  R.  395. 

Complainant,  who  has  for  several 
years  done  business  and  advertised  as 
the  "United  States  Dental  Association," 
can  restrain  the  use  by  another,  in  the 
same  business,  of  the  words  "U.  S. 
Dental  Association"  and  the  letters  "U. 
S.,'*  they  having  a  tendency,  and  being 
evidently  intended,  to  lead  persons  to 
suppose  that  it  was  the  place  of  busi- 
ness of  complainant.  Cady  v.  Schults 
(1895)  19  R.  I.  193,  32  AtL  915,  61 
Am.  St.  Rep.  763,  29  L.  R.  A.  524. 

Where  S.  &  B.  had  a  competitor  by 
the  name  of  "C.  C.  Williams,"  and 
used  the  name  of  "S.  Williams"  in  con- 
nection With  their  business,  maintaining 
a  telephone  in  that  name,  so  that  it 
appeared  in  the  telephone  book  near 
the  competitor's,  the  use  of  the  name 
was  calculated  to  mislead  the  public 
generally.  Scanlan  &  Bartell  v.  WU- 
liams  (Tex.  Civ.  App.  1908)  114  S.  W. 
862. 

One  person  may  not  use  the  name  of 
another  already  in  the  same  line  of 
business,  so  that  confusion  or  injury 
will  result  therefrom.  Eastern  Outfit- 
ting Co.  V.  Manheim  (1910)  110  P.  23, 
69  Wash.  428,  35  L.  R.  A.  (N.  S.)  251. 
A  corporation  may  be  enjoined  from 
using  a  name  or  conducting  a  business 
under  a  name  so  similar  to  that  of  a 
previously  established  concern  engaged 
in  the  same  line  of  business,  that  con- 
fusion or  injury  results  therefrom. 
Rosenburg  v.  Fremont  Undertaking  Co. 
(Wasl\.  1911)   114  P.  886. 

The  right  to  have  injunctive  relief 
from  au  unfair  use  of  a  similar  trade- 
name is  not  limited  to  trade-marks  and 
trade-names  as  applied  to  some  specific 
article  or  class  of  manufacture  or  mer- 
chandise alone,  but  is  applicable  to  a 


Ch.2) 


TRADE-MARKS 


§  9508 


trade-name  when  u&ed  in  connection 
vith  a  busineas  of  any  kind  so  as  to  be- 
come affixed  to  the  establishment 
Wright  Restaurant  Co.  v.  Seattle  Res- 
taurant Co.  (1912)  122  P.  348.  67 
Wash.  690. 

13. Packages  and  wrappers.— In 

determining  whether  packages  are  cal- 
culated to  deceive  purchasers,  equity 
regards  the  consumer  as  well  as  the 
middleman,  for  the  courts  will  not  tol- 
erate a  deception  devised  to  delude  the 
consuming  purchaser  by  simulating 
•ome  well-known  and  popular  style  of 
package;  but  unless  the  similarity  is 
such  as  to  mislead  such  purchaser,  in- 
junction will  not  issue.  N.  K.  Fair- 
bank  Co.  V.  R.  W.  BeU  Mfg.  Co.  (1898) 
77  Fed.  869.  23  C.  C.  A.  554,  reversing 
(C.  C.  1896)   71  Fed.  295. 

Where,  after  plaintiff  had  successful- 
ly sold  his  "Gold  Dust  Washing  Pow- 
der"  •  defendant  put  out  his  "Buffalo 
Powder'*  in  packages  much  like  plain- 
tiffs, though  avoiding  exact  similarity, 
notwithstanding  the  fact  that  the 
word  "Buffalo,"  together  with  defend- 
ant's name,  on  the  packages,  was  dis- 
tinctive, the  changes  were  manifestly 
made  with  an  intent  to  simulate  com- 
plainants packages,  and  to  enable  retail 
dealers  to  pass  them  off  for  complain- 
ant's.   Id. 

The  court  must  use  its  own  judgment 
as  to  similarity  of  packages  and  labels, 
considering  the  labels  and  packages  as 
a  whole,  and  the  fact  that  a  few  iso- 
lated purchasers  have  been  misled,  does 
not  necessarily  bind  it.  P.  Lorillard 
Co.  V.  Peper  (1898)  86  Fed.  956.  30  0. 
C.  A.  496.  certiorari  denied  (1898)  19 
Sup.  Ct  886,  171  U.  S.  690,  43  L.  Ed. 
1179. 

In  determining  the  question  of  fraud- 
ulent imitations  of  packages  and  labels 
merely  noting  points  of  difference  or 
similarity  is  not  sufficient.  The  pack- 
ages and  labels  must  be  considered  as 
a  whole.     Id. 

Where  defendant  subsequently  placed 
on  the  market  files  which  copied  those 
of  complainant  in  names,  emblems,  col- 
ors, size,  and  style  of  type  and  general 
make-up  so  exactly  that  it  would  mis- 
lead the  ordinary  consumer,  and  hav- 
ing nothing  thereon  to  indicate  the 
maker,  such  action  constituted  unfair 
competition,  and  entitled  complainant 
to  an  injunction.  Globe- Wernicke  Co. 
V.  Brown  &  Besly  (1902)  121  Fed.  90, 
57  C.  C.  A.  344. 

While  no  manufacturer  of  an  article 
has  a  monopoly  of  form  of  package,  or 
of  color  or  of  shape  of  fetters,  or  of  ge- 
ographical names,  he  is  yet  entitled  to 
protection  against  one  who  imitates  his 
packages  in  any  or  all  of  such  matters 
with  the  intent  to  deceive  purchasers 
into  buying  his  goods  as  those  so  imi- 
tated in  dress,  and  in  such  manner  as 
to  render  such  deceit  probable.  A. 
Bauer  &  Co.  v.  La  Soci4t4  Anonyme 
De  La  Diatillerie  De  La  Liqueur  B4n- 


^ctine     De    L'Abbaye     De     Fecamp 
(1903)  120  Fed.  74,  56  C.  C.  A.  480. 

Defendants  purchased  copyrighted 
sheets  of  plaintiff^s  works  from  licensed 
publishers,  and  bound  them  into  sets, 
which  they  sold.  There  was  no  attempt 
to  imitate  any  other  edition  in  style 
or  appearance,  nor  to  deceive  purchas- 
ers, the  only  similarity  being  in  the  use 
of  a  single  device  on  the  cover,  similar 
to  one  used  on  another  edition;  nor 
was  it  shown  that  any  purchaser  was 
actually  deceived.  Held,  that  such 
facts  did  not  entitle  plaintiff  to  dam- 
ages for  unfair  competition.  Kipling  v. 
G.  P.  Putnam's  Sons  (1903)  120  Fed. 
631.  57  C.  C.  A.  295,  65  L.  R.  A.  873. 

Labels  and  cartons  used  by  complain- 
ant and  by  defendant  compared,  and 
held  not  to  show  such  similarity  as  to 
charge  defendant  with  unfair  competi- 
tion. G.  W.  Cole  Co.  V.  American 
Cement  &  Oil  Co.  (1904)  130  Fed.  703, 
65  C.  C.  A.  105. 

The  boxes,  cartons,  labels,  and  ad- 
vertising matter  used  by  complainant 
and  defendants  disclose  such  similarity 
as  to  evidence  a  design  to  deceive  pur- 
chasers on  the  part  of  defendants,  and 
to  constitute  unfair  competition.  Bick- 
more  Gall  Cure  Co.  v.  Karns  (1905) 
134  Fed.  833,  67  0.  C.  A.  439,  revers- 
ing decree  Bickmore  Gall  Cure  Co.  v. 
Karns  Mfg.  Co.  (C.  C.  1903)  126  Fed. 
573. 

Another  manufacturer  of  a  similar  ar- 
ticle made  in  the  same  shape,  but  with 
a  different  letter  embossed  thereon, 
and  sold  under  the  same  name,  is  not 
chargeable  with  unfair  competition, 
where  the  boxes  in  which  the  confec- 
tion is  retailed,  while  of  the  same  size 
and  shape,  are  dissimilar  in  coloring 
and  lettering,  so  that  ordinary  purchas- 
ers would  not  be  deceived  as  to  the 
origin  of  the  goods.  Heide  v.  Wallace 
&  Co.  (1905)  135  Fed.  346,  68  C.  C. 
A.  16. 

Where  the  only  distinction  between 
containers  was  a  slightly  different  col- 
or, and  the  use  of  the  word  "Mufflet," 
instead  of  "Muffler,**  the  differences 
were  insufficient  to  avoid  confusion, 
and  the  use  of  such  package  constitut- 
ed unlawful  competition.  Hygienic 
Fleeced  Underwear  Co.  v.  Way  (1905) 
137  Fed.  592,  70  C.  C.  A.  553,  revers- 
ing decree  (C.  C.  1904)  133  Fed.  245. 

A  manufacturer,  without  a  patent,  of 
tipped  matches,  in  which  it  is  essential 
that  the  head  and  tip  should  be  of  dif- 
ferent colors  to  enable  users  to  dis- 
tinguish the  tip  on  which  the  match 
should  be  struck,  is  not  entitled  to 
maintain  a  monopoly  in  the  use  of  any 
two  particular  colors,  merely  because 
he  used  them  first.  Diamond  Match  Co. 
V.  Saginaw  Match  Co.  (1906)  142  Fed. 
727,  74  C.  C.  A.  59,  writ  of  certiorari 
denied  Saginaw  Match  Co.  v.  Diamond 
Match  Co.  (1906)  27  Sup.  Ct.  776,  203 
XJ.  S.  589,  51  L.  Ed.  330. 

Certain  forms  and  styles  of  cards, 
used  by  defendant  and  containing  hooks 
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and  eyes  of  its  manufacture  as  dressed 
for  market,  held  not  to  have  such  si- 
militude to  those  of  complainant  as  to 
constitute  infringements  or  to  make  a 
case  of  unfair  competition.  De  Long 
Hook  &  Eye  Co.  v.  Francis  Hook  & 
Eye  &  Fastener  Co.  (1906)  144  Fed. 
682,  75  C.  C.  A.  484,  modifying  decree 
(C.  C.  1905)   139  Fed.  146. 

Defendant  not  chargeable  with  unfair 
competition  in  making,  advertising  and 
selling  an  atomizer  similar  in  appear- 
ance to  complainants*,  not  protected  by 
any  trade-mark  or  design  patent,  where 
the  names  giren  the  two  devices  were 
different,  and  each  was  indelibly  stamp- 
ed with  the  name  and  address  of  the 
manufacturer,  and  there  was  no  evi- 
dence of  an  intent  to  deceive  purchas- 
ers. Dunlap  V.  Willbrandt  Surgical 
Mfg.  Co.  (1906)  151  Fed.  223,  80  C. 
C.  A.  575. 

Evidence  held  to  entitle  complainant 
to  restrain  defendant  from  making  and 
selling  a  cigar  mold  designated  by  the 
same  name  as  one  made  by  complain- 
ant, and  in  using  similar  cats  in  its  cat- 
alogues representing  cigar  maker's 
tools,  without  stamping  its  name  upon 
such  molds  and  plainly  indicating  on  the 
cuts  that  it,  and  not  complainant,  was 
the  manufacturer  of  the  articles  repre- 
sented thereby.  Sternberg  Mfg.  Co.  v. 
Miller,  Du  Brul  &  Peters  Mfg.  Co. 
(1908)  161  Fed.  318,  88  C.  C.  A.  398. 

One  who  manufactures  and  sells  an 
automobile  search  light,  inclosed  in  a 
shell  of  graceful  but  unpatented  design, 
may  maintain  a  bill  for  an  injunction, 
profits,  and  damages  against  defendant 
who  sells  an  automobile  search  light  in- 
closed in  a  similar  shell,  if  it  is  shown 
that  the  similarity  of  the  shells  does, 
or  is  likely  to,  deceive  purchasers. 
Kushmore  v.  Manhattan  Screw  & 
Stamping  Works  (1908)  163  Fed.  939, 
90  C.  C.  A.  299, 19  L.  R.  A.  (N.  S.)  2G9. 

Wiere  defendant  closely  simulated 
plaintifiTs  packages,  with  much  the  same 
labels,  he  was  guilty  of  unlawful  com- 
petition in  the  dress  of  its  gum  con- 
sidering the  prior  trade,  and  complain- 
ant was  entitled  to  an  injunction  re- 
straining defendant  from  using  boxes  or 
containers  which  might  be  of  sufficient 
similarity  to  mislead  the  ordinary  pur- 
chaser and  also  from  using  the  words 
"Satsuma  Wafers."  H.  E.  Winterton 
Gum  Co.  V.  Autosales  Gum  &  Choco- 
late Co.  (1914)  211  Fed.  612,  128  C. 
C.  A.  212. 

Color  may  be  one  of  the  elements 
making  up  a  dress  of  goods  entitled  to 
protection  against  unlawful  competition. 
Id. 

A  decree  enjoining  unfair  competi- 
tion by  defendant  in  imitating  complain- 
ant's miners'  lamp,  in  form,  appear- 
ance, and  packages,  considered  and  af- 
firmed. Grier  Bros.  Co.'  v.  Baldwin 
(1915)  219  Fed.  735,  135  C.  C.  A.  433, 
modifying  decree  Baldwin  v.  Grier  Bros. 
Co.  (D.  C.  1914)  215  Fed.  735. 

Complainant  not  entitled  to  restrain 
defendant   from  adopting   the   practice 
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originated  by  complainant  of  marking 
its  oysters  with  a  metal  tag,  different 
in  color  and  wording  from  complain- 
ant's. Armstrong  Seatag  Corporation 
V.  Smith's  Island  Oyster  Co.  (1915)  22^ 
Fed.  100,  139  C.  C.  A.  656. 

Imitation  of  package  of  medicine,  as 
to  form,  color,  and  style,  enjoined, 
though  defendants  substituted  their  own 
names  in  the  various  places  where 
plaintiffs  used  theirs.  Frese  v.  Bachof 
(C.  C.  1876)  Fed.  Cas.  No.  5.109;  Id. 
(C.  C.  1878)  Fed.  Cas.  No.  5,110. 

A  court  will  restrain  the  fraudulent 
imitation  of  a  package  and  label,  al- 
though they  do  not  technically  consti- 
tute a  trade-mark,  where  the  public  are 
thereby  misled  as  to  the  source  of  the 
goods.  Sawyer  v.  Horn  (C.  O.  1880) 
1  Fed.  24,  38. 

Where  the  defendant's  wrapper  bore 
so  close  a  resemblance  to  that  of  com- 
plainant as  to  show  a  conscious  at- 
tempt to  imitate  it,  and  complainant  is 
not  chargeable  with  laches,  an  injunc- 
tion against  the  use  or  imitation,  color- 
able or  otherwise,  will  be  granted,  and 
an  accounting  ordered.  Joseph  Dixon 
Crucible  Co.  v.  Benham  (C.  C.  1880) 
4  Fed.  527. 

Parties  will  be  enjoined  from  putting 
up  goods  in  packages  in  imitation,  cal- 
culated to  deceive  the  buying  .public 
and  to  defraud  the  original  users  of 
such  packages;  but  such  imitation  must 
be  sufficiently  close  to  have  that  effect, 
or  the  injunction  will  be  refused.  Gail 
V.  Wackerbarth  (C.  C.  1886)  28  Fed. 
286. 

Defendant  manufactured  and  sold  a 
medicine  to  which  he  gave  a  name  sim- 
ilar to  that  of  complainant's  medicine, 
including  the  name  of  the  inventor; 
he  placed  on  the  wrappers  of  his  medi- 
cine a  picture  of  a  bust,  and  an  auto- 
graph signature,  complainant's  medicine 
having  long  been  known  among  an  ig- 
norant class  of  purchasers  by  similar 
si&rns;  he  issued  directions  which  were 
almost  a  literal  copy  of  the  complain- 
ant's; and  he  published  a  card  in  which 
he  described  himself  as  the  son  and 
successor  of  the  inventor  of  complain- 
ant's medicine.  Held,  that  defendant 
was  guilty  of  unfair  competition.  C. 
F.  Simmons  Medicine  Co.  v.  Simmons 
(C.  O.  1897)  81  Fed.  163. 

Where  a  firm  had  a  trade-mark  in 
the  name  of  the  members  composing  it, 
and  defendant  purchased  from  a  re- 
tiring member  a  right  to  use  his  name 
after  he  had  conveyed  to  the  firm  all 
his  interest  in  its  property  assets,  cmd 
business,  and  thereupon  began  to  make 
and  sell  goods  stamped  with  the  name 
and  packed  in  h  similar  manner  to  the 
firm  goods,  the  circumstances  clearly 
Indicated  a  fraudulent  intent.  R.  Hein- 
isch's  Sons  Co.  v.  Boker  (C.  C.  1898) 
86  Fed.  765. 

The  California  Fig- Syrup  Company  is 
entitled  to  protection  from  unfair  com- 
petition in  its  business,  irrespective  of 
any  question  of  trade-mark,  and  to 
enjoin  the  production  and  sale  of  a  sim- 
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Oar  artide  pnt  np  in  such  form  that  it 
can  be  sold  to  an  ordinary  purchaser  as 
die  preparation  of  sndi  company.  Cali- 
fornia Fig- Syrup  Co.  v.  Worden  (C.  C. 
1S99)  95  Fed.  132,  affirmed  Clinton 
E.  Worden  &  Co.  v.  California  Fig- 
Syrup  Co.  (1900)  102  Fed.  334.  42  C. 
C.  A.  383,  which  is  reversed  (1903)  23 
Sup.  Ct  161,  187  U.  S.  516,  47  L.  Ed. 
282. 

Where  defendant's  packages  were  the 
same  in  form,  color,  and  general  ap- 
pearance as  complainant's,  and  which 
deceived  purchasers  familiar  with  com- 
plainant's goods  the  use  of  such  pack- 
ages constituted  unfair  competition, 
and  entitled  complainant  to  an  injunc- 
tion. Franck  y.  Frank  C^cory  Co. 
(C.  C.  1899)  95  Fed.  818. 

Complainant  had  sold  its  product  in 
the  United  States  for  many  years,  and 
it  bad  attained  a  wide  reputation,  when 
defendant  entered  the  market  with  a 
similar  extract,  distinctly  dressed,  but 
subsequently  in  a  package  so  similar  to 
complainant's  in  color  and  general  ap- 
pearance as  to  show  that  deception 
was  intended,  and  liable  to  result  in  the 
sale  of  the  goods  to  ultimate  purchas- 
ers; and  it  further  used  on  such  pack- 
ages, the  fictitious  title  of  "Liebig  Fluid 
Beef  Co."  Held,  that  it  was  guilty  of 
mifair  competition.  Liebig's  Extract  of 
Meat  Co.  y.  Libby,  McNeiU  &  libby 
(C.  C.  1900)  103  Fed.  87. 

Where  the  designer  of  a  package  for 
use  by  one  manufacturer  admittedly  had 
before  him  the  package  in  prior  use  by 
another  manufacturer,  and  the  similar- 
ity between  the  two  packages  is  such 
as  is  well  calculated  to  confuse  or  de- 
ceive retail  purchasers,  the  charge  of 
unfair  competition  appears,  from  a 
comparison  of  the  two  packages,  to  be 
well  founded.  Hansen  v.  Siegel-Cooper 
Co.  (C.  C.  1900)  106  Fed.  690. 

Where  complainants  had  expended 
large  amounts  of  money  in  advertising 
their  "Welcome"  soap,  the  word  being 
registered,  and  defendant  sold  soap  with 
labels  bearing  his  name,  "Welcome  A. 
Smith,"  the  cakes  differing  in  size  and 
shape  and  in  the  wording  of  the  labels 
from  complainant's,  the  use  of  the 
word  "Welcome,"  segregated  from  the 
surname,  or  in  larger  type  or  letters 
than  the  surname,  or  so  located  as  to 
admit  the  inference  that  the  soap  is 
Welcome  Soap,  manufactured  by  A. 
Smitti,  would  be  restrained.  Lever 
Bros.,  limited,  Boston  Works  v.  Smith 
(C.  C.  1902)  112  Fed.  998. 

Complainant,  Liebig's  Extract  of 
Meat  Company,  Limited,  manufactured 
and  sold  in  the  market  extract  of  m€at, 
put  up  in  two-ounce  jars,  having  a 
wrapper  and  a  neck  label,  and  capped 
with  a  metallic  capsule.  The  label  had 
printed  thereon  the  name  of  the  goods, 
"Liebig's  Extract  of  Meat,"  its  own 
name  as  maker,  and  a  fac  simile  signa« 
ture  of  "J.  y.  Lieblg,"  in  blue  script, 
running  diagonally  across  the  printed 
matter.  Defendant  entered  the  mar- 
ket with  an  extract  of  meat  put  up  in 


Jars  of  the  same  size  and  shape,  having 
a  neck  label  and  wrapper  of  substan- 
tially the  same  material  and  appear- 
ance, printed  in  the  same  colors.  They 
contained  the  name  of  the  goods,  *ljie- 
big's  Extract  of  Beef,"  and  the  names 
"Liebig  Fluid  Beef  Company"  and 
"Liebig  Beef  Company,"  both  shown 
by  the  evidence  to  be  fictitious.  Diag- 
onally across  the  wrapper  was  the  fac 
simile  signature  "J.  T.  Walker,"  in 
blue  script,  closely  imitating  in  appear- 
ance the  signature  on  complainant's 
wrappers.  Where  the  dress  of  de- 
fendant's goods  so  simulated  that  of 
plaintiff  as  to  be  evidently  intended  to 
deceive  the  public,  it  constituted  un- 
fair competition,  which  entitled  com- 
plainant to  restrain  defendant  from  us- 
ing the  name  or  simulating  the  name  or 
(labels  of  complainant  in  any  manner 
which  would  deceive  purchasers  of  ordi- 
nary intelligence,  using  ordinary  care. 
Liebig's  Extract  of  Meat  Co.  v.  Walker 
(C.  C.   1902)   115  Fed.  822. 

Defendant,  after  having  been  agent 
for  complainant  for  a  number  of  years, 
entered  the  market  as  |i  competitor, 
using  for  the  same  form  of  package, 
color  of  wrapper,  labels  of  the  same 
general  design  and  appearance,  the  gen- 
eral effect  of  the  package  as  a  whole 
being  so  nearly  like  complainant's  as 
to  require  close  scrutiny  to  distinguish 
between  them.  Held,  such  imitation 
evidenced  a  fraudulent  design.  Keuffel 
&  Esser  Co.  v.  H.  S.  Crocker  Co.  (C. 
O.  1902)  118  Fed.  187. 

While  defendants  had  the  legal  right 
to  imitate  the  manufacture  of  complain- 
ants, which  was  not  patented,  the  imita- 
tion of  the  packages  was  evidently  with 
intent  to  deceive  purchasers,  and  con- 
stituted unfair  competition.  Scriven  v. 
North  (C.  C.  1903)  124  Fed.  894.  de- 
cree modified  (1904)  134  Fed.  366,  67 
C.  C.  A.  348. 

In  a  suit  to  restrain  defendant  from 
alleged  unfair  competition  in  the  sale 
of  "Toothache  Gum"  in  packages  sim- 
ilar to  complainant's  package,  evidence 
held  to  show  such  a  similarity  as  to 
entitle  complainant  to  an  injunction. 
Devlin  v.  McLeod  (C.  0.  1904)  136 
Fed.  164. 

Where  defendants  made  replacing 
parts  for  complainant's  machine,  among 
others,  selling  them  in  packages  marked 
to  show  for  what  machine  they  were 
made  'and  by  whom,  but  the  parts  them- 
selves not  identified  by  any  mark,  they 
were  not  entiUed  to  do  so  without 
clearly  marking  the  parts  to  prevent 
their  being  mistaken  by  retail  purchas- 
ers for  those  made  by  complainant  for 
its  own  machines.  Enterprise  Mfg.  Co. 
V.  Bender  (C.  C.  1906)  148  Fed.  313, 
decree  reversed  Bender  v.  Enterprise 
Mfg.  Co.  (1907)  166  Fed.  641,  84  O. 
C.  A.  353,  17  L.  R.  A.  (N.  S.)  448,  13 
Ann.  Cas.  649. 

Complainant  was  a  manufacturer  of 
stockings  and   socks   sold   and    exten- 
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sively  advertiBed  nnd^r  the  name  of. 
"Holeproof  Hosiery.**  Later,  defend- 
ants established  a  siinilar  one  under  the 
name  of  "No-Hole  Hosiery  Company/' 
putting  up  their  product  in  boxes  sim* 
ilar  in  size  and  color,  with  the  name  of 
the  company  thereon,  although  having 
different  printed  matter,  and  each  con- 
taining a  guaranty  card  similar  in  gen- 
eral style  and  appearance  and  having 
thereon  a  verbatim  copy  of  complain- 
ant's guaranty.  Held,  that  such  simu- 
lation of  the  name  and  the  guaranty 
card  was  evidently  with  design,  and  con- 
stituted unfair  competition.  Holeproof 
Hosiery  Co.  v.  Fitts  (O.  C.  1908)  167 
Fed.  378. 

Defendant  could  not  be  guilty  of  un- 
fair competition  in  using  a  like  cotton 
bag  and  similar  letters  for  his  product, 
where  it  appeared  that  they  were  used 
to  prevent  the  ink  from  striking 
through  into  the  product.  Taylor  Pro- 
vision Co.  V.  Gobel  (C.  0.  1910)  180 
Fed.  938. 

Use  of  boxes  and  appearances  closely 
resembling  plaintiff's  for  a  competing 
article,  and  selling  it  to  customers  who. 
called  for  plaintiff's,  although  not  ac- 
tually representing  it  to  be  such,  and 
though  the  trade-mark  was  different, 
evidenced  an  intention  to  obtain  an  ad- 
vantage from  the  advertising  and  pop- 
ularity of  complainant's  goods,  and  con- 
stituted unfair  competition,  which 
would  be  enjoined.  Holeproof  Hosiery 
Co.  V.  Wallach  Bros.  (C.  C.  1911)  190 
Fed.  606,  decree  modified  (1911)  192 
Fed.  534,  112  C.  O.  A.  655. 

Equity  will  not  interfere  as  between 
manufacturers  of  goods  put  up  in  sim- 
ilar packages,  where  ordinary  atten-* 
tion  by  the  purchaser  would  enable  hi'm 
to  distinguish  between  the  goods  of  the 
respective  parties.  American  Tobacco 
Co.  V.  Globe  Tobacco  Co.  (C.  C.  1911) 
193  Fed.  1016. 

Defendants  held,  on  the  showing 
made,  to  have  intentionally  so  imitated 
packages,  dress,  and  advertisements  of 
complainant's  product  as  to  constitute 
unfair  competition  and  entitle  complain- 
ant to  an  injunction.  American  Chicle 
Co.  V.  W.  J.  White  Chicle  Co.  (D.  C. 
1912)  196  Fed.  977. 

Use  of  a  colored  strand  in  the  man- 
ufacture of  cordage  so  as  to  make  check 
marks  or  spots  on  the  finished  rope  did 
not  constitute  a  distinguishing  mark,  so 
as  to  make  defendant's  use  of  cblored 
strands  in  its  cordage  unlawful  com- 
petition. Samson  Cordage  Works  v. 
Puritan  Cordage  Mills  (D.  C.  1912)  197 
Fed.  205. 

To  authorize  an  injunction  to  restrain 
alleged  unfair  competition  by  imitation 
of  complainant's  packages,  it  must 
be  shown  that  there  is  such  resem- 
blance as  is  likely  to  deceive  ordinary 
purchasers  of  the  article,  exercising 
such  care  as  is  commonly  used  by  them. 
Ben  Levy  Co.  v.  Tetlow  (D.  a  1913) 
209  Fed.  139. 
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Where  defendant,  after  jobbing  com- 
plainant's cigars  sold  under  a  trade- 
name "108,"  ceased  buying  the  same 
and  put  out  a  cigar  of  his  own  under 
the  name  "208"  of  similar  size  and 
shape  but  in  a  box  so  differently  mark- 
ed and  labeled  that  it  did  not  appear 
natural  or  probable  that  the  public 
would  be  deceived,  the  facts  did  not 
sustain  a  cause  of  action  for  unlaw- 
ful competition.  Goldsmith  Silver  Co. 
V.  Savage  (D.  C.  1914)  211  Fed.  751. 

Even  though  "beaded"  was  descrip- 
tive of  shoe  lace  tip,  use  by  defendant 
of  word  "Nu-B-Ded"  and  a  white  label 
i^ith  gold  lettering,  complainant  using 
a  gold  background  with  white  lettering, 
hf'ld  unfair  competition.  United  Lace 
&  Braid  Mfg.  Co.  v.  Barthels  Mfg.  Co. 
(D.  C.  1915)  221  Fed.  456. 

To  prevent  substitution,  sales  of 
whisky  at  bar  held  to  be  enjoined  unless 
differently  colored,  but  sales  direct  to 
the  consumer  in  full  bottles  properly 
labeled  to  be  permitted.  Hiram  Walk- 
er &  Sons  V.  Grubman  (D.  C.  1915) 
222  Fed.  478. 

Where  plaintiffs  have  used  the  words 
"Old  Homestead"  to  designate  their 
bread,  the  stamping  into  bread  manu- 
factured by  defendant  of  the  words 
"New  Homestead,"  in  letters  and  words 
of  the  same  size,  style,  and  arrange- 
ment, being  for  the  purpose,  and  with 
the  result  of,  appropriating  plaintiffs' 
trade,  will  be  enjoined,  on  the  ground 
of  fraud.  Banzhaf  v.  Chase  (Cal.  1907) 
88  Pac.  704. 

The  law  will  protect  one  against  an- 
other who  seeks  by  imitation  of  label  or 
package  or  other  artifice  to  induce 
persons  to  deal  with  him  in  the  belief 
that  they  are  dealing  with  the  former. 
Italian  Swiss  Colony  v.  Italian  Vineyard 
Co.    (Cal.  1910)   110  P.  913. 

Similarity  in  the  shape  of  the  can  in 
which  coffee  is  sold  to  the  can  of  a 
competitor,  with  the  same  color  is 
adopted,  does  not  sustain  the  conclu- 
sion that  a  trade-mark  or  label  was  se- 
lected to  accomplish  a  fraudulent  pur- 
pose. New  Orleans  Coffee  Co.  v. 
American  Coffeo  Co.  of  New  Orleans 
(1909)  49  So.  730,  124  La.  19. 

Where  a  dealer  has  long  put  up  his 
wares  in  packages  of  uniform  and  dis- 
tinguishable shape,  size,  and  contents, 
with  marks  or  brands  similarly  distin- 
guishable and  uniform,  equity  will  pro- 
tect him  against  fraudulent  imitation 
of  his  packages.  Trask  Fish  Co.  v. 
Wooster  (1888)  28  Mo.  App.  408. 

A  person  having  given  value  to  a 
name  which  is  not  the  subject  of  a 
trade-mark,  by  identifying  it  with  the 
sale  of  his  goods,  is  entitled  to  protec- 
tion against  the  fraudulent  imitation  of 
it  by  a  competitor.  St  Louis  Carfoo- 
nating  &  Mfg.  Co.  v.  Eclipse  Carbonat- 
ing  Co.  (1894)  58  Mo.  App.  411. 

A  rival  manufacturer  is  not  restrain- 
ed from  selling  cartons  of  the  size, 
weight,   and  shape   of  plaintiff's,   nor 
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from  using  the  respecdre  colors  as 
wrappers,  provided  the  cartons  are  so 
differentiated  as  not  to  deceiye  the  or- 
dinary purchaser.  National  Biscuit 
Go.  y.  Pacific  Coast  Biscuit  Go.  (N.  J. 
Cb.  1914)  91  A.  126. 

A  nmnnfacturer  of  hakery  products, 
which  adopted  the  word  "Uneeda"  dis- 
played on  paper  cartons  containing  its 
product,  and  so  advertised  its  business 
as  to  make  the  name  identily  its  prod- 
uct, thereby  acquired  the  ezclusiye  use 
of  the  word  as  applied  to  its  product, 
and  a  rival  could  not  use  on  its  prod- 
uct the  word  "Abetta"  displayed  on  its 
cartons  and  thereby  confuse  the  pur- 
chasing public.     Id. 

When  defendants  employ  a  package 
bearing  a  general  resemblance  of  form, 
color,  words,  and  symbols,  calculated 
to  create  the  impression  that  their  arti- 
cle was  that  sold  by  the  plaintiff,  and 
in  that  way  to  deceive  the  public,  in- 
jnnction  will  issue.  Bininger  v.  Wat- 
Ues  (N.  Y.  1865)  28  How.  Prac.  206. 

Where  the  resemblance  between  the 
packages  used  by  defendant  and  those 
used  by  plaintiff  was  such  as  readily  to 
mislead,  plaintiff  is  entitled  to  an  in- 
junction.* Schmid  v.  Mauerer  (1887)  9 
K  Y.  St  Rep.  843. 

An  injunction  prohibiting  defendant 
from  using  disks,  words,  and  labels 
similar  to  those  adopted  by  plaintiff, 
none  of  which,  by  themselves,  are  the 
subject  of  a  trade-mark,  should  be  re- 
stricted to  packages  similar  to  those 
used  by  plaintiff,  since  defendant  has 
a  lawful  right  to  use  them  in  a  man- 
ner not  injurious  to  plaintiff.  Fisrcher 
V.  Blank  (1893)  138  N.  Y.  244,  33  N. 
B.1040. 

Where  plaintiff's  wrapper  contains 
the  words  "Blizzard  Soap,"  within  an 
octagonal  figure,  in  letters  covered  with 
snow,  nnd  plaintiff's  name  and  address 
in  another  octagonal  figure,  and  a  pic- 
ture of  the  Brooklyn  Bridge  during  a 
blizzard,  and  defendant's  wrapper  con- 
tains two  octagonal  figures,  and  the 
words  "Leader  Soap,"  in  clear-cut  block 
letters,  and  presents  a  scene  in  which 
the  air  is  filled  with  snow,  and  contains 
defendant's  name  and  address,  and  a 
picture  of  his  factory,  the  similarity  of 
the  labels  is  not  sufllcient  to  deceive  the 
pnblit*.  Brown  v.  Doscher  (1895)  147 
N.  Y.  647,  42  N.  E.  268,  afiSrmed  (1893) 
73  Hun,  107,  26  N.  Y.  Supp.  951. 

Use  of  a  similar  colored  ribbon  on 
packages,  though  differently  arranged, 
such  packages  not  having  been  devised 
so  as  to  deceive,  or  with  intent  to  de- 
ceive, or  induce  a  belief  that  they  were 
put  up  by  plaintiff,  could  not  be  enjoined 
on  the  ground  of  unfair  competition. 
T.  B.  Dunn  Co.  v.  Trix  Mfg.  Co.  (1900) 
63  N.  Y.  Supp.  333,  60  App.  Div.  75. 

Injunction  granted  against  the  use  of 
certain  words  stamped  in  the  glass  of 
which  self-sealing  jars  were  manufac- 
tured; the  difference  between  the  man- 
ner of  stamping  by  defendant  and  by 
complainant  being  trivial,   and  it  ap- 


pearing that  there  was  such  a  general 
resemblance  as  to  deceive  the  public 
and  escape  notice  of  ordinary  buyers. 
Rowley  v.  Houghton  (Pa.  1868)  2 
Brewst.  803. 

Plaintiff  and  defendant  were  man- 
ufacturers of  soap  put*  up  in  bars  of 
the  same  weight,  size,  and  shape.  A 
certain  portion  of  defendant's  wrapper 
was  almost  identical  in  appearance  with 
plaintiff's  label,  except  that  the  word 
"Prospect"  was  used,  instead  of  "Pro- 
cess." Held  that,  though  the  two  wrap- 
pers presented  points  of  dissimilari- 
ty, the  similarity  on  the  top  surface 
of  the  bars  was  so  striking  as  to  consti- 
tute an  imitation  of  plaintiff's  trade- 
mark, which  plaintiff  was  entitled  to  re- 
strain. Gowans  v.  Ahlbom  Bros.  (Pa. 
1886)  4  Kulp,  31. 

Where  plaintiff  adopted  as  a  trade- 
mark for  his  tobacco  a  paper  package 
having  the  picture  of  a  ship,  with  the 
words  "Havana  Mixture"  on  one  side, 
and  a  government  stamp  on  one  edge, 
and  on  the  other  edge  a  label  bearing 
the  words  "Kohlberg  Bros.,"  and  de- 
fendant sold  tobacco  known  by  the  same 
name,  put  up  in  a  package  of  the  same 
form  and  size  as  plaintiff's,  and  having 
on  it  the  same  devices,  except  the 
words  "Kohlberg  Bros.,"  defendant's 
use  constitutes  an  infringement.  Good- 
man V.  Bohls  (1893)  3  Tex.  Civ.  App. 
183,  22  S.  W.  11. 

14,  ^~-  Lalials^— An  injunction  will 
not  be  granted  to  restrain  use  of  a  label 
whose  only  resemblance  to  the  com- 
plainant's label  is  that  certain  letters, 
which  alone  convey  no  meaning,  are  in- 
serted in  the  center  of  each  where  no 
one  will  be  misled  as  to  the  true  origin 
or  ownership  of  the  merchandise. 
Amoskeag  Mfg.  Co.  v.  Trainer  (1879) 
101  U.  S.  51,  25  L.  Ed.  993. 

Use  of  similar  spools  and  labels,  but 
with  defendant's  name,  plaintiff  having 
long  acquiesced  in  the  use  of  like  labels 
by  other  makers,  defendant's  general 
advertising  and  packages  differing  wide- 
ly from  plaintiff's,  does  not  amount  to 
a  representation  that  defendant's  thread 
is  that  of^the  plaintiffs,  so  as  to  entitle 
the  latter  to  an  injunction.  Coats  v. 
Merrick  Thread  Co.  (1893)  149  U.  S. 
662,  13  Sup.  Ct  966,  37  L.  Ed.  847,  af- 
firming (C.  0.  1888)  86  Fed.  824,  1  L. 
R.  A.  616. 

While  it  is  true,  in  the  abstract,  that 
every  one  has  a  right  to  use  white  pa- 
per, yet  no  one  has  a  right  to  use  it  in 
such  a  way  as  to  imitate  another's  la- 
bels, and  thereby  appropriate  the  good 
will  of  his  business.  Garrett  v.  T.  H. 
Garrett  &  Co.  (1891)  78  Fed.  472,  24 
O.  C.  A.  173. 

A  statement  on  a  label  that  the  con- 
tents of  defendant's  package  is  "Chico- 
rien  Kaffee  aus  der  Fabrik  von  E.  B. 
Muller  &  Co.,  in  Roulers  (Belgien)," 
is  misleading  and  unfair,  when  the  only 
thing  done  in  Belgium  is  to  "harvest" 
the  chicory  root;  the  roasting,  grind- 
ing, and  further  manufacturing  being 
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done  in  this  country.  Scheuer  v.  Mai- 
ler (1896)  74  Fed.  225,  20  O.  0.  A.  161. 

One  who  purposely  imitatesr  the  label 
of  another,  with  intent  to  sell  his  goods 
on  the  other's  reputation,  will  be  en- 
joined, and  required  to  respond  in  dam- 
ages. Saxlehner  v.  Nielson  (O.  O.  A. 
1899)  91  Fed.  1004,  modifying  decree 
(C.  O.  1898)  88  Fed.  71. 

The  trade  wrappers  and  labels  used 
by  defendants  compared  with  those  in 
use  by  complainants,  and  held  not  to 
show  such  similarity  acr  would  deceive 
ordinary  purchasers.  Centaur  Co.  y. 
MarshaU  (1899)  97  Fed.  785,  38  C.  C. 
A.  413. 

Labels  on  bottles  of  artificial  mineral 
water,  describing  it  merely  as  "Vichy 
(Grand  GriUe),"  imply  that  the  bottles 
contain  natural  Vichy  water  from  the 
Grand  Grille  spring,  and  the  sale  of 
such  water  in  competition  with  the  nat- 
ural water  constitutes  unfair  competi- 
tion. La  RepubUque  Francaise  ▼. 
Schultz  (1900)  102  Fed.  153,  42  C.  C. 
A.  233. 

Where  defendant  had  fraudulently  ap- 
propriated complainant's  trade-marker 
and  labels  used  on  mineral  waters,  de- 
fendant was  estopped  to  say  that  it 
would  have  been  equally  successful  in 
selling  this  water  had  it  used  honest 
trade- marks  and  labels.  Saxlehner  v. 
Eisner  &  Mendelson  Co.  (1905)  138 
Fed.  22,  70  C.  C.  A.  452,  affirming  de- 
cree (C.  O.  1904)  127  Fed.  1023. 

Unfair  competition  cannot  be  predi- 
cated upon  the  use  of  a  plain  brown 
cigar  band  with  white  lettering  thereon, 
because  it  is  similar  in  color  and  shape 
to  one  previously  in  use  by  complainant, 
where  there  is  no  evidence  of  an  inten- 
tion to  imitate.  E.  Regensburg  &  Sons 
V.  Juan  F.  Portuondo  Cigar  Mfg.  Co. 
(1905)  142  Fed.  160,  73  C.  C.  A.  378, 
affirming  decree  (C.  C.  1905)  136  Fed. 
866. 

Complainant  and  R.  purchased  parts 
of  a  tract  of  land  containing  springs 
known  as  "Healing  Springs."  R.  nam- 
ed his  the  "Rubino  Healing  Springs," 
and  sold  the  water  under  the  name  "Ru- 
bino  Healing  Springs  Natural  Lithia 
Water,"  while  complainant's  water  was 
sold  under  another  label  until  after  R. 
began  successfully  to  market  his  waters, 
when  plaintiff  imitated  R.'s  labels  in  va- 
rious ways,  and  added  the  words,  "Heal- 
ing Springs,  Bath  County,  Va."  AU  of 
the  springs  were  at  a  place  having  a 
post  office  known  as  "Healing  Springs." 
Held,  that  R.'s  labels  so  clearly  differ- 
entiated the  waters  sold  by  him  from 
those  marketed  by  complainant  that  he 
was  not  guilty  of  unlawful  competition. 
Virginia  Hot  Springs  Co.  v.  Hegeman  & 
Co.  (1906)  144  Fed.  1023,  73  C.  C.  A. 
612,  affirming  decree  (C.  C.  1905)  138 
Fed.  855. 

A  stamp  used  by  defendant  on  draw- 
ers of  its  manufacture  and  the  boxes  in 
which  they  were  sold  held  not  so  sim- 
ilar to  those  in  use  by  complainant  as 
to  deceive  purchaserff  or  to  constitute 
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unfair  competition.  Rice-Stix  Dry 
Goods  Co.  V.  J.  A.  Scriven  Co.  (1908) 
165  Fed.  639,  91  C.  O.  A.  475.  writ  of 
certiorari  denied  J.  A.  Scriven  Co.  v. 
Rice-Stiz  Dry  Goods  Co.  (1909)  29 
Sup.  Ct  692,  212  U.  S.  582,  53  L.  Ed. 
660,  and  appeal  dismissed  (1911)  82 
Sup.  Ct  518,  223  U.  S.  708,  56  L.  Bd. 
622. 

Where  one  has  designedly  and  ar- 
bitrarily taken  an  unusual  and  ungram- 
matical  combination  of  two  words,  even 
if  they  do  suggest  a  correct  idea  of  the 
construction  or  utility  of  the  article,  as 
his  trade-mark,  and  by  long  use  it  has 
come  to  be  so  understood  by  the  pur- 
chasers and  users  thereof,  a  competitor 
has  no  right  to  use  it  for  the  purposes 
of  deceit  Rushmore  v.  Saxon  (1909) 
170  Fed.  1021,  95  C.  C.  A.  671,  affirm- 
ing decree  (C.  C.  1908)  158  Fed.  499. 

Where  defendants'  labels  were  en- 
graved by  the  same  company,  and  were 
evidently  copied  from  labels  previously 
prepared  and  used  by  complainant  on 
similar  goods,  defendants'  use  thereof 
after  notice  held  to  constitute  unfair 
competition.  Notaseme  Hosiery  Co.  v. 
'Straus  (1912)  201  Fed.  99,  119  C.  C. 
A.  134. 

A  label  on  whisky  bottles  which  in 
size,  shape,  and  color  is  an  evident  imi- 
tation of  the  label  on  a  well-known 
brand  of  whisky,  and  which  differs  from 
it  merely  in  some  details  of  the  inscrip- 
tions on  the  label,  is  a  fraud,  the  use 
of  which  will  be  enjoined.  Hiram  Walk- 
er &  Sons  V.  Mikolas  (C.  C.  1897)  79 
Fed.  955;  Hiram  Walker  &  Sons  v. 
Hockstaeder  (C.  C.  1898)  85  Fed.  776. 

Defendant  began  selling  a  medicine 
under  the  same  name  as  plaintiff's,  with 
labels  so  different  as  to  repel  the  charge 
of  fraudulent  or  misleading  imitatioOt 
but  at  the  bottom  thereof  he  placed 
conspicuously  the  words  "New  LabeL" 
Held,  that  he  should  be  enjoined  from 
so  doing,  as  this  might  lead  customary 
purchasers  of  complainant's  article  to 
think  that  complainant  had  adopted  a 
new  label.  Centaur  Co.  v.  Marshall 
(C.  C.  1899)  92  Fed.  605. 

Where  plaintiff  had  long  used  a  dis- 
tinctive label,  many  of  its  retail  cus- 
tomers being  unable  to  read,  and  de- 
fendant later  adopted  a  label  differ- 
ing only  in  wording  and  which  was  in- 
tended to,  and  did  in  fact,  deceive  cus- 
tomers, such  simulation  constituted  un- 
fair competition  and  entitled  complain- 
ant to  an  injunction.  R.  J.  Reynolds 
Tobacco  Co.  v.  Allen  Bros.  Tobacco 
Co.  (C.  C.  1907)  151  Fed.  819. 

Complainant  owned  and  conducted  a 
distillery,  known  as  the  "Mellwood  Dis- 
tillery," and  had  made  and  sold  a  brand 
of  whisky  under  the  name  "Mellwood'* 
as  a  trade- mark,  widely  and  favorably 
known  as  a  high-grade  whisky  and  at- 
tained a  large  sale.  Defendants  began 
using  labels  containing  the  names  "Mill 
Wood"  and  "Kentucky,"  all  of  which 
representations  were  false.  Held,  such 
labels  were  clearly  intended  and  cal- 
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ciliated  to  mislead  the  public,  and  con- 
stituted infringement  and  unfair  com- 
petition. Mellwood  Distilling  Go.  v. 
Harper  (G.  G.  190&)  167  Fed.  389. 

A  red  seal  or  label,  containing  a 
trade-mark,  placed  in  the  center  of  a 
talldng  machine  disc  record,  is  not 
imitated  so  as  to  give  the  maker  a  rem- 
edy in  equity  for  infringement  of  trade- 
mark by  the  placing  by  another  man- 
ufacturer of  a  label  in  the  same  place 
on  his  discs,  or  because  it  is  surround- 
ed by  a  red  band,  where  it  has  no  other 
resemblance  to  complainants'.  Fono- 
tipia  Limited  y.  Bradley  (O.  G.  1909) 
171  Fed.  95L 

Defendant's  use  of  a  label  so  tiear 
like  that  previously  used  by  complain- 
ant and  registered  as  a  trade-mark'  as 
to  be  likely  to  deceive  a  purchaser  of 
ordinary  intelligence  and  capacitor 
constituted  unlawful  competition. 
Schwahn  v.  Miele  (D.  G.  1913)  203  Fed. 
176. 

Where  defendant  simulated  complain- 
ant's labels  in  order  to  obtain  a  por- 
tion of  his  market,  complainant  was 
entitled  to  injunctive  relief,  though  he 
was  unable  to  establish  a  technically 
valid  trade-mark.     Id. 

Defendant's  use  of  a  cow  label,  print- 
ed in  blue  ink  on  its  packages  of  Neuf- 
chfttel  cheese,  similar  to  complainants' 
label,  held  an  unlawful  competition,  en- 
titling complainants  to  an  injunction 
against  defendant's  further  use  thereof. 
Lawrence  v.  P.  B.  Sharpless  Go.  (D. 
C.  1913)  203  Fed.  762,  decree  affirmed 
P.  E.  Sharpless  Go.  v.  William  A.  Law- 
rence &  Son  (1913)  208  Fed.  886,  126 
C.  C.  A.  46. 

A  label,  at  common-law,  is  not  a 
trade-mark,  but  when  a  manufacturer 
or  seller  of  goods  adopts  a  label  to  dis- 
tinguish his  goods  from  those  of  an- 
other, he  will  be  protected  in  its  use, 
and  others  enjoined  from  using  even  a 
colorable  imitation  thereof.  Burke  v. 
Cassin  (1873)  45  Gal.  467, 13  Am.  Rep. 
204. 

Where  pne,  with  intent  to  divert  to 
himself  the  business  of  others,  uses  la- 
bels and  devices  so  closely  resembling 
those  used  by  such  others  as  to  lead 
purchasers,  while  using  ordinary  care, 
to  believe  that  they  are  purchasing  the 
imitated  article,  he  is  liable  in  dam- 
ages, and  will  be  enjoined  from  contin- 
uing the  use  of  such  labels  and  devices, 
though  these  do  not  constitute  a  trade- 
mark. Schmidt  v.  Brieg  (1893)  100 
GaL  672,  35  Pac.  623,  22  L.  R.  A.  790. 

Where  plaintiff  had  labeled  his  ci- 
gars "She,"  which  had  acquired  in 
that  locality  a  peculiar  secondary  mean- 
ing, which  stood  for  the  brand  of  cigars 
made  by  plaintiff,  defendant  would  be 
enjoined  from  using  the  label  adopted 
by  plaintiff  so  as  to  deceive  those  who 
wished  to  purchase  plaintiff's  goods,  al- 
though plaintiff  had  no  right  to  trade- 
mark the  name,  and  the  label  was  ia 
nae  in  other  localities  at  the  time  plain- 


tiff adopted  It.  Sartor  v.  Schaden 
(1904)  101  N.  W.  611,  126  Iowa,  696. 

Defendants  will  be  enjoined  from  us- 
ing a  label  so  similar  to  plaintiffs'  label 
in  size,  color,  and  arrangement  of  the 
words  descriptive  of  the  goods  as  to 
tend  to  deceive  the  public.  Rains  v. 
White  (1899)  62  S.  W.  970,  107  Ky. 
114.  21  Ky.  Law  Rep.  742. 

Where  a  label  adopted  by  a  merchant 
was  simulated  by  defendant  and  placed 
on  inferior  goods  which  were  put  on  the 
market,  an  action  in  the  nature  of  de- 
ceit was  properly  maintainable.  Gon- 
rad  V.  Joseph  Uhrig  Brewing  Go. 
(1880)  8  Mo.  App.  277. 

Plaintiff  had  for  some  years  manu- 
factured a  corset  known  as  the  "Wil- 
liamson Gorset,"  and  the  labels  upon 
the  corsets  which  defendant  manufac- 
tured pursuant  to  its  contract  with  the 
Williamson  Go.  so  closely  resembled 
the  labels  and  brands  used  by  plaintiff 
as  to  be  calculated  to  deceive  the  pub- 
lic. The  evidence  authorized  the  con- 
clusion that  the  Williamson  Go.  was 
organized  for  a  fraudulent  purpose  and 
that  the  execution  of  the  contract  be- 
tween it  and  defendants  was  properly 
enjoined.  Gorset  &  Brace  Go.  v.  Cor- 
set Go.  (1897)  70  Mo.  App.  424. 

Where  defendant  placed  the  imitative 
label  on  bottles  containing  an  inferior 
whisky,  the  injury  to  plaintiff  and  the 
fraud  on  the  public  were  such  as  to 
warrant  interference  by  injunction. 
W.  A.  Gaines  &  Co.  v.  E.  Whyte  Gro- 
cery, Fruit  &  Wine  Go.  (1904)  107 
Mo.  App.  507,  81  S.  W.  648. 

Where  plaintiff  and  defendant  both 
used  similar  wording,  except  the  name 
of  the  maker,  on  their  labels,  of  the 
same  shape  and  color,  and  the  form 
of  package  and  label,  and  the  color  of 
the  letter,  have  been  in  use  by  a  num- 
ber of  persons  for  10  years,  though  the 
labels  of  plaintiffs  and  defendant  are 
of  a  lighter  shade  than  those  of  other 
dealers,  defendant  is  not  guilty  of  an 
actionable 'simulation  of  plaintiffs'  pack- 
ages. Fleischman  v.  Newman  (1889) 
51  Hun,  641,  4  N.  Y.  Supp.  642,  af- 
firming judgment  Fleischmann  y.  Same 
(1888)  2  N.  Y.  Supp.  608. 

Where  defendant,  formerly  one  of  a 
firm  selling  plaintiff's  oil,  bought  the 
firm's  label,  on  dissolution,  using  it  on 
the  oil  of  another  manufacturer,  except 
that  the  name  of  the  manufacturer  was 
substituted  for  that  of  the  firm,  and  at- 
tention was  called  to  the  change,  by  cir- 
culars, held  there  was  no  representa- 
tion that  the  oil  sold  by  defendant  was 
manufactured  by  plaintiff.  Socl^t^  des 
Huiles  d'Olive  de  Nice  v.  Borke  (1894) 
82  Hun,  611,  31  N.  Y.  Supp.  61. 

Where  it  appeared  by  affidavit  that 
defendant  was  pitting  up  cigarettes  in 
packages  having  the  color,  style  of  let- 
tering, and  most  noticeable  word  on 
the  label  identical  with  plaintiff's  pack- 
ages, and  that  defendant  dictated  the 
label   from   one    of   plaintiffs   boxes, 

(10875) 


§  9508 


TRADB-UARE8 


(Tit  60 


plaintiff  was  entitled  to  restrain  de- 
fendant from  using  such  packages  pend- 
ing trial  of  a  suit  for  permanent  injunc- 
tion. AnargyroB  v.  Egyptian  Amasis 
Cigarette  Co.  (1900)  66  N.  Y.  Supp. 
026,  54  App.  Div.  345;  Kassel  v. 
Jeuda  (1901)  70  N.  Y.  S.  480,  61  App. 
Div.  613. 

A  manufacturer  will  be  restrained 
from  using  a  label  in  imitation  of  that 
of  another  manufacturer  of  the  same 
product,  so  as  to  induce  the  public  to 
believe  that  they  are  purchasing  the 
product  of  the  latter  when  they  are 
purchasing  the  goods  of  the  former. 
Roncoroni  v.  Gross  (1904)  86  N.  Y. 
Supp.    1112,   92  App.   Div.    221. 

Where  defendant  wrapped  his  manu- 
factured article  in  a  wrapper  with  a 
label  exactly  similar  to  plaintiff's  label 
on  a  like  article,  and  plaintiff  was  first 
in  the  ^eld,  defendant  intentionally  and 
fraudulently  simulated  plaintiff's  label 
for  the  deception  of  the  public,  entitling 
plaintiff  to  an  injunction.  Day  v.  WaUs 
(Pa.  1877)  34  Leg.  Int  418. 

A  fruit  dealer  cannot  enjoin  the  use 
of  a  fruit  label  which  resembles  his  own 
in  the  color  and  arrangement  of  the 
fruit,  where  there  is  no  similarity  in 
those  parts  which  might  be  claimed  as 
a  trade- mark,  and  the  evidence  shows 
that  no  one  has  been  deceived  by  the 
similarity,  though  both  labels  have  been 
in  use  for  some  time  in  the  same  lo- 
cality. Heinz  v.  Lutz  (1892)  146  Pa. 
592,  23  AtL  314,  29  Wkly.  Notes  Cas. 
317. 

Defendant's  label  upon  the  contain- 
ers of  its  brand  of  White  Rose  con- 
densed milk  with  the  color  scheme  of 
red,  white,  and  green  held  not  such 
unfair  competition  against  plaintiff's 
Carnation  brand  with  a  red,  white,  and 
green  color  scheme  as  to  entitle  plain- 
tiff to  an  injunction.  Pacific  Coast 
Condensed  Milk  Co.  v.  Frye  &  Co. 
(1915)  147  P.  865,  85  Wash.  133. 

Plaintiff  ^was  engaged  in  the  impor- 
tation and  sale  of  dyes  under  the  label 
"German  Household  Dyes."  Defend- 
ants subsequently  began  the  importa- 
tion and  sale  of  dyes  made  by  a  differ- 
ent manufacturer,  under  the  label  "Ex- 
cellent German  Household  Dyes,"  put 
up  in  packages  similar  in  size,  shape, 
color,  etc.,  to  the  packages  sold  by 
plaintiff,  and  the  resemblance  was  cal- 
culated to,  and  actually  did,  deceive  the 
public,  damaging  plaintiff's  trade. 
Held,  that  plaintiff  was  entitled  to  re- 
lief by  injunction.  Opperman  v.  Wa- 
terman (1896)  69  N.  W.  669,  94  Wis, 
583. 

15. Bottles.— Use   on  bottles   of 

the  same  size  and  shape  as  plaintififs 
of  labels  and  wrappers  so  slightly  dif- 
ferent from  plaintiflTs  as  not  to  at- 
tract attention  will  be  deemed  intended 
to  deceive  purchasers,  and  complainant 
is  entitled  to  restrain  the  use  of  the 
same.  Centaur  Co.  v.  Hughes  Bros. 
Mfg.  Co.  (1898)  91  Fed.  901,  34  C.  0. 

(10876) 


A.  127;  Centaur  Oo.  t.  link  (1901)  49 
Atl.  828,  62  N.  J.  Eq.  147. 

Use  by  defendant  of  the  same  colored 
and  shaped  bottles  as  plaintiff's,  with 
labels  identical,  except  for  the  word- 
ing, was  an  infringement,  and  an  in- 
junction restraining  defendant  from 
selling  under  such  label  until  the  fur- 
ther order  of  the  court  would  not  be 
set  aside.  Kostering  v.  Seattle  "Brew- 
ing  &  Malting  Co.  (1902)  116  Fed. 
620.  54  C.  C.  A.  76;  Cauffman  v.  Schul- 
er  (C.  C.  1903)   123  Fed.  205. 

The  use  of  the  phrase  "Improved  Fig 
Syrup,"  with  bottles,  wrappers,  and  de- 
vices which  resemble  a  similar  prepa- 
ration named  "Syrup  of  Figs,"  in  such 
a  way.  as  to  mislead  the  public,  will  be 
enjoined  as  an  infringement.  Improv- 
ed Fig  Syrup  Co.  v.  California  Fig 
Syrup  Co.  (1893)  54  Fed.  175,  4  C.  C. 
A.  264,  affirming  judgment  and  order 
California  Fig  Syrup  Co.  v.  Improved 
Fig  Syrup  Co.  (C.  C.  1892)  51  Fed. 
296. 

Defendant  commenced  using  bottles 
similar  to  those  of  plaintiff  for  a  like 
preparation,  bearing  labels  which  were 
an  exact  reproduction  of  those  that  had 
been  used  by  complainant  for  20  years, 
with  the  exception  of  certain  signa- 
tures, which  were  similar  in  general 
appearance.  Held,  that  such  labels 
clearly  evidenced  an  intention  to  deceive 
purchasers,  and  that  complainant  was 
entitled  to  a  preliminary  injunction 
against  their  use.  Centaur  Co.  v. 
Neathery  (1896)  91  Fed.  891,  34  C.  C. 
A.  118. 

Where  a  manufacturer  of  root  beer 
adopted  a  new  and  peculiar  form  of  bot- 
tle, by  which,  principally,  its  product 
became  known  and  recognized  by  con- 
sumers, the  intentional  imitation  of 
such  form  by  a  competing  manufacturer 
commencing  business  subsequently,  for 
the  purpose  of  deception,  in  itself  con- 
stitutes unfair  competition.  Charles 
E.  Hires  Co.  v.  Consumers'  Co.  (C.  0. 
A.  1900)   100  Fed.  809. 

Defendant  held  chargeable  with  un- 
fair competition  in  imitating  plaintiff's 
bottles  and  labels,  and  by  falsely  indi- 
cating by  its  labels  that  its  product  is 
made  in  France,  whereas  it  is  made  in 
Chicago.  A.  Bauer  &  Co.  v.  Order  of 
Carthusian  Monks,  Convent  La  Grande 
Chartreuse  (1903)  120  Fed.  78,  56  C. 
C.  A.  484. 

Where  defendants  imitated  both  the 
name  and  bottles  in  which  complain- 
ants' "Angostura"  bitters  were  sold, 
the  labels  being  similar,  except  as  to 
the  place  where  the  bitters  were  made, 
defendants  were  guilty  of  unfair  com- 
petition. Siegert  v.  Gandolfi  (1906) 
140  Fed.  100,  79  C.  C.  A.  142,  revers- 
ing decree  (C.  C.  1905)  139  Fed.  917, 
writ  of  certiorari  denied  Gandolfi  v. 
Siegert  (1907)  27  Sup.  Ct.  790,  205 
U.  S.  542,  51  L.  Ed.  922. 

A  defendant  held  not  chargeable  with 
unfair  competition  because  of  the  man- 
ufacture and  sale  of  toy  botties  for  con- 
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tainiDg  candy,  perfamery,  etc.,  in  min- 
itture  imitation  of  desk  telephones, 
similar  in  appearance  to  the  same  arti- 
des  previously  made  and  sold  by  com- 
plainant John  H.  Rice  &  Co.  v.  Red- 
fich  Utg.  Go.  (1913)  202  Fed.  155.  122 
C.  C.  A.  442,  44  L.  R.  A.  (N.  S.)  1057. 
Defendant,  in  competition  with  com- 
plainant, not  entitled  to  put  out  his 
prodnct  in  botties  of  such  general  re- 
semblance to  those  of  complainant  as 
to  assist  in  the  fraudulent  substitution 
•f  defendant's  beverage  for  "Moxie." 
Moxie  Co.  V.  Daoust  (1913)  20«  Fed. 
434.  124  C.  C.  A.  316,  reversing  decree 
(D.  C.  1912)  197  Fed.  678. 

Defendant  held  not  guilty  of  unfair 
competition  in  connection  with  sale  of 
Glee-Nol  in    botties    similar   to    those 
used  in  the  sale  of  Coca-Cola.     Coca- 
Cola    O).    v.    Glee-Nol    Bottiing    Co. 
(1915)  221  F^.  61,  137  C.  C.  A.  83. 
Where  complainant  owned  and  used 
a  trade-mark,  consisting  of   the  word 
'^ozle,"    and    had    built    up    a    trade 
tbereunder    in    "Moxie    Nerve    Food," 
defendants  would  be  enjoined  from  put- 
ting on   the   market  any   packages  or 
hottles  of  the  style  in  use  by  complain- 
ant, when  such  similar  botties  contain- 
ed a  fluid  resembling  that  manufactur- 
ed and  sold  by  complainant  as  Moxie 
nerve  food,  in  taste,  flavor,  or  appear- 
tnce,  and  from  using  the  words  ''Nerve 
Food,"    either    alone    or    with    other 
wonis,  upon   the   outside  or  upon  the 
wrapper  of  any  package  containing  such 
a   flnid.      Moxie    Nerve    Food    Co.    v. 
Baumbach  (C.  C.  1887)  32  Fed.  205. 

Plaintiff  used  on  its  bptties  of  bluing 
a  bright  metallic  cap  of  tin,  extending 
down  over  about  half  of  the  rim  at  the 
month  of  the  bottle;  the  cap  having  six 
perforations.       Held,     that     defendant 
should  be  restrained  from  using  for  his 
blning  a  similar  cap  on  bottles  of  the 
same  shape   and   appearance   as   those 
of  plaintiff.     Sawyer  Crystal  Blue  Co. 
T.  Hubbard  (O.  C.  1887)  32  Fed.  388. 
Some    time    after    the    adoption    by 
plaintiff  of  certain  peculiar  botties,  de- 
fendants,   who    had    been    dealing    for 
some  years  in  the  same  whisky,  bottied 
by  themselves,   began  to  use  a  bottie 
of  precisely  similar  shape  and  appear- 
ance to  that  used  by  plaintiff,  though 
bearing  labels  which  were  in  no  sense 
imitations   of   plaintiff's   labels.     Held, 
that  the  use  of  such  botties  by  defend- 
ants    constituted     unfair     competition 
with  plaintiff,  and  should  be  restrained. 
Cook  Sc  Bernheimer  Co.  y.  Ross  (C.  0. 
1896)  73  Fed.  203. 

Defendants  sold  in  demijohns  spuri- 
ous bitters,  labeling  them  "Hostetter's 
Bitters,"  with  intent  that  they  should 
be  sold  by  the  drink  at  the  bar  as 
"Hostetter'a  Bitters."  Held,  that  this 
was  unfair  competition,  and  should  be 
enjoined.  Hostetter  Co.  v.  Sommers 
(C.  C.  1897)  84  Fed.  333. 

Defendant  commenced  using  bottles 
•f  the  same  shape,  size,  and  color  as 
plaintiff's,  having  thereon  neck  and  body 


labels  of  the  same  shape,  size,  style, 
and  colors,  but  having'  different  words 
thereon,  the  resemblances  between  the 
two  as  a  whole  being  much  more  notice- 
able to  a  person  of  ordinary  intelligence 
and  observation  than  the  differences, 
and  Bifch  as  were  calculated  and  evi- 
dently intended  to  deceive  ordinary  pur- 
chasers. Held,  that  such  simulation  of 
complainant's  dressing  constituted  tin- 
fair  competition.  Kronthal  Waters  v. 
Becker  (C.  C.  1905)  137  Fed.  649. 

Complainant,  having  sold  water  for 
niany  years  under  the  name  of  "White 
Rock  Lithia  Water,"  entitied  to  re- 
strain defendant  from  selling  water  tak- 
en from  public  wells  under  the  name 
"Beacon  Rock  Lithia  Water,"  in  bot- 
ties of  the  same  shape,  size,  and  color 
as  complainant's  bottles,  bearing  labels 
raising  a  reasonable,  but  false,  infer- 
ence that  defendant  bad  no  proprietary 
right  in  the  source  from  which  its  wa- 
ter was  derived,  but  was  the  "sole 
agent"  of  such  a  proprietor  in  vending 
the  water.  National  Water  Co.  v. 
O'Connell  (C.  C.  1908)  159  Fed.  1001 
(decree  affirmed  O'Connell  v.  National 
Water  Co.  [1908]  161  Fed.  545,  88  C. 
C.  A.  487);  National  Water  Co.  v. 
Hertz  (C.  C.  1909)  177  Fed.  607. 

The  use  by  defendant,  of  boxes  and 
labels  similar  in  color  and  appearance, 
in  the  kind  of  type  and  color  of  print- 
ing thereon,  to  those  previously  in  use 
by  complainant,  together  with  a  simi- 
lar mode  of  dressing  the  packages,  and 
the  fact  that  defendant's  salesmen  in 
some  instances  palmed  off  its  goods  on 
customers  as  those  of  complainant, 
held  to  constitute  unfair  competition. 
Holeproof  Hosiery  Co.  v.  Wallach 
Bros.  (C.  C.  1908)  167  Fed.  373,  or- 
der modified  (1909)  172  Fed.  859,  97 
C.  C.  A.  263. 

Botties,  labels,  and  capsules  in  which 
Guinness'  Extra  Stout,  purchased  by 
defendant  for  resale  from  William  A. 
Ross  &  Bro.,  Importers,  held  so  sim- 
ilar to  the  bottles,  labels,  and  capsules 
previously  devised  and  used  by  com- 
plainants, bottiers  of  the  same  stout, 
as  to  deceive  the  public,  and  therefore 
constituted  unlawful  competition.  Ed- 
ward &  John  Burke,  Limited,  v.  Bishop 
(C.  C.  1910)  175  Fed.  167. 

Defendants  held  chargeable  with  un- 
fair competition  by  using  a  name  and 
symbol  similar  in  connection  with  la- 
bels and  bottles  of  such  similarity  to 
the  special  designs  in  use  by  complain- 
ant as  to  evidence  design,  and  as  to  be 
calculated  to  deceive  retail  purchasers. 
Gulden  v.  Chance  (C.  C.  1910)  180 
Fed.  178,  decree  reversed  (1910)  182 
Fed.  303,  105  C.  0.  A.  16. 

Although  every  appropriation  of  the 
ideas  of  another  as  to  style  or  dress  of 
package  does  not  amount  to  unfair  com- 
petition, this  is  not  to  say  that,  not- 
withstanding the  use  of  colors  and  de- 
signs common  and  appropriate  to  the 
particular  article,  a  combination  of  col- 
or and  style  of  package  may  not  be  so 
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distinct  and  have  become  so  identified 
with  the  goods  of  some  one  dealer  that 
a  manifestly  purposed  imitation  of 
them  will  not  be  regarded  as  fraudu- 
lent; but  only  that,  before  that  result  is 
reached,  the  combination  must  be  so 
unusual  and  the  imitation  so  clear  that 
the  similarity  cannot  be  other  than  de- 
signed.   Id. 

Defendant's  sale  of  gin  or  gin  prod- 
uct in  oblong  bottles  under  the  name 
"Gordon's  Dry  Gin"  held  to  tionstitute 
unlawful  competition  with  complain- 
ant's sale  of  "Gordon  &  Go.'s  Dry 
Gin."  Tangueray,  Gordon  &  Co.  ▼. 
Gordon  Distilling  &  Distributing  Co. 
(D.  C.  1914)  213  Fed.  510. 

Plaintiff  manufactured  gin  in  Holland 
and  put  it  up  in  bottles  with  uniform 
and  peculiar  marks  and  labels  contain- 
ing the  words  "Wolfe's  Schiedam  Aro- 
matic Schnapps,"  which  expressed  the 
origin  and  ownership  of  plaintiff's 
goods.  Defendants  put  up  and  sold  gin 
in  bottles  similar  to  those  of  plaintiff, 
with  labels  which  were  imitations  of 
the  name,  mark,  and  devices  of  plain- 
tiff, being  headed  "Wolfe's  Schiedam 
Aromatic  Schnapps,"  and  signed  at  the 
foot,  **Wolfe,"  instead  of  the  "Udolpho 
Wolfe,"  of  the  genuine  label,  and  with 
words  blown  on  the  sides  of  the  bot- 
tles calculated  to  mislead  the  ordinary 
purchaser.  Injunction  should  be  grant- 
ed .  to  restrain  defendants  from  using 
plaintiff's  trade-mark.  Wolfe  v.  Bar- 
nett  (1872)  24  La.  Ann.  97,  13  Am. 
Rep.  111. 

Plaintiff  cannot  enjoin  defendant  from 
using  bottle  substantially  similar  to  that 
of  plaintiff,  where  bottles  of  this  con- 
struction had  been  in  general  use  for , 
many  years,  and  defendant  employed 
a  distinctive  label  and  had  distinctive 
markings  blown  into  his  bottle.  Crys- 
taleid  Water  Co.  v.  Schultz  (1912)  135 
N.  Y.  Supp.  273,  77  Misc.  Rep.  26. 

The  fact  that  a  manufacturer  has 
adopted  a  particular  style  of  bottle 
does  not  prevent  a  rival  from  using  a 
bottle  of  the  same  style,  if  the  bottle 
is  sold  to  the  public  generally.  Hoyt  v. 
Hoyt  (1891)  143  Pa.  623,  22  Aa  755, 
29  Wkly.  Notes  Cas.  309,  24  Am.  St 
Rep.  ^75,  13  L.  R.  A.  343. 

16.  Use  of  trade- mark  or  trade-name 
for  purpose  of  competitionw— Though  a 

trade- mark  or  trade-name  is  such  that 
it  cannot  be  protected  as  a  technical 
trade -mark,  equity  may  afford  protec- 
tion if  such  mark  or  name  is  used  so  as 
to  constitute  unfair  competition.  Gen- 
esee Salt  Co.  V.  Burnap  (1896)  73  Fed. 
818,  20  C.  C.  A.  27  (affirming  [C.  C. 
1895]  67  Fed.  534);  Pillsbury-Wash- 
burn  Flour  Mills  Co.  v.  Eagle  (1898) 
86,  Fed.  608,  30  C.  C.  A.  386,  41  L.  R. 
A.  162;  Williams  v.  Mitchell  (1901)  106 
Fed.  168,  45  C.  O.  A.  265;  Shaver  v. 
Heller  &  Merz  Co.  (1901)  108  Fed.  821, 
48  C.  C.  A.  48,  65  L.  R  A.  878;  Buz- 
by  V.  Davis  (1906)  160  Fed.  275,  80  O. 
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C.  A.  163,  10  Ann.  Cas.  68;  Wolf 
Bros.  &  Co.  V.  Hamilton-Brown  Shoe 
Co.  (1908)  165  Fed.  413,  91  C.  C.  A. 
363  (writ  of  certiorari  denied  [1909]  29 
Sup.  Ct  696,  214  U.  S.  514,  53  L.  Ed, 
1063) ;  Apollo  Bros.  y.  Perkins  (1913) 
207  Fed.  53Q.  125  O.  C.  A.  192  (re- 
versing judgment  [D.  C.  1912]  197 
Fed.  476) ;  Zittlosen  Mfg.  Co.  v.  Boss 
(1914)  219  Fed.  887,  135  C.  C.  A- 
551;  Gray  v.  Taper-Sleeve  Pulley 
Works  (C.  C.  1883)  16  Fed.  436,  439; 
Leclanche  Battery  Co.  v.  Western 
Electric  Co.  (C.  C.  1885)  23  Fed.  276; 
Jennings  v.  Johnson  (C.  C.  1889)  37 
Fed.  364;  Gage-Downs  Co.  ▼.  Feather- 
bone  Corset  Co.  (O.  C.  1897)  83  Fed. 
213;  Anheuser-Busch  Brewhig  Ass'n 
V.  Fred  Miller  Brewing  Co.  (C.  0. 
1898)  87  Fed.  864;  Lalance  &  Gros- 
jean  IVlfg.  Co.  v.  National  Enameling 
&  Stamping  Co.  (C.  C.  1901)  109  Fed. 
317;  Devlin  v.  Peek  (C.  C.  1904)  136 
Fed.  167;  Wm.  A.  Rogers  v.  Interna- 
tional SUver  Co.  (1907)  30  App.  D.  C. 
97;  Pierce  v.  Guittard  (1885)  68  Oal.  ' 
68,  8  Pac.  645,  58  Am.  Rep.  1;  Kimball 
V.  Hall  (1913)  89  A.  166,  87  Conn. 
563;  Merchants'  Detective  Ass'n  v.  De- 
tective Mercantile  Agency  (1887)  26 
HL  App.  250;  People  v.  Rose  (1905) 
76  N.  E.  42,  219  HL  46;  State  v.  Ha- 
gen  (1893)  33  N.  E.  223,  6  Ind.  App. 
167;  Dyment  v.  Lewis  (Iowa,  1909) 
123  N.  W.  244;  Avery  v.  Meikle  (1883) 
81  Ky.  73,  4  Ky.  Law  Rep.  759; 
C.  A.  Briggs  Co.  v.  National  Wafer  Co. 
(1913)  102  N.  B.  87,  215  Mass.  100; 
Correro  v.  Wright  (Miss.  1908)  47  So. 
379;  Regent  Shoe  Mfg.  Co.  v.  Haaker 
(1906)  106  N.  W.  595,  75  Neb.  426,  4 
L.  R.  A.  (N.  S.)  447;  International 
Silver  Co.  v.  William  H.  Rogers  Corp. 
(1905)  60  A.  187,  67  N.  J.  Eq.  646,  110* 
Am.  St  Rep.  506  (reversing  orders 
[1904]  57  A  725.  66  N.  J.  Eq.  140,  and 
[1904]  57  A.  1037,  66  N.  J.  Eq.  119, 
2  Ann.  Cas.  407) ;  Rosenthal  v.  Blatt 
(N.  J.  Ch.  1912)  83  A.  387;  Rubber 
&  Celluloid  Harness  Trimming  Co.  v. 
Rubber-Bound  Brush  Co.  (1913)  88  A. 
210,  81  N.  J.  Eq.  419,  519;  Amoskeag 
Mfg.  Co.  V.  Spear  (1849)  4  N.  Y.  Super. 
Ct  (2  Sandf.)  599;  Wolfe  v.  Burke 
(1874)  56  N.  T.  115,  reversing  (N.  Y. 
1873)  7  Lans.  151;  Kinney  v.  Basch  (N. 
Y.  1877)  25  Am.  Law  Reg.  (O.  S.)  569; 
Gebbie  v.  Stitt  (1894)  82  Hun,  93,  31 
N.  Y.  Supp.  102;  Church  v.  Kresner 
(1898)  49  N.  Y.  Supp.  742,  26  App. 
Div.  349. 

To  entitle  a  name  to  equitable  pro- 
tection, the  right  to  its  use  must  be  ex- 
clusive, and  not  one  which  others  may 
employ  with  as  much  truth  as  those 
who  use  it;  and  this  is  so,  although  the 
use  by  a  second  producer,  in  describing 
truthfully  his  product,  of  a  name  or  a 
combination  of  words  already  in  use 
by  another,  may  have  the  effect  of  caus- 
ing the  public  to  mistake  as  to  the  or- 
igin or  ownership  of  the  product  Del- 
aware &  H.  Canal  Co.  y.  Clark  (1871) 
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80  U.  S.  (13  Wall.)  311,  20  L.  Ed.  581. 
An  injunction  against  the  use  of 
terms  which  cannot  be  protected  as 
trade-marks  will  not  be  granted  where 
it  does  not  appear  that  defendant  has 
thereby  represented  to  the  pabUc  that 
the  goods  sold  by  him  are  those  man- 
afactured  by  plaintiff,  bat  has  persis- 
tently warned  the  public  that  it  has  no 
connection  with  plaintiff.  Goodyear's 
Rubber  Mfg.  Co.  v.  Goodyear  Rubber 
Co.  (1888)  128  U.  S.  598,  9  Sup.  Ct 
166,  32  L.  Ed.  535,  reversing  decree 
Goodyear  Rubber  Co.  v.  Goodyear's 
Rubber  Mfg.  Co.  (a  C.  1884)  21  Fed. 
27a 

That  plaintiff  has  used  certain  letters 
for  many  years  on  its  sheetings  does 
Dot  entide  it  to  enjoin  another  corpora- 
tion which  uses  them  on  its  sheetings, 
where  the  brands  are  entirely  dissimilar 
m  appearance,  and  there  is  no  evidence 
of  fraudulent  intent  Lawrence  Mfg. 
Co.  V.  Tennessee  Mfg.  Co.  (1891)  138 
U.  S.  537,  11  Sup.  Ct  396,  34  L.  Ed. 
997,  affirming  decree  (C.  C.  1887)  31 
Fed.  776. 

Use  of  the  word  "Rubbero"  is  not 
nnfair  competition  against  the  owner  of 
the  word  "Ruberoid,"  where  the  only 
imitation  lies  in  the  similarity  of  names, 
since  to  grant  equitable  relief  in  such 
case  would  be  to  give  the  full  effect  of 
&  trade-mark  to  a  word  which  cannot 
be  appropriated  as  such.  Standard 
Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co. 
(1911)  31  Sup.  Ct  456,  220  U.  S.  446, 
55  L.  Ed.  536,  affirming  decree  Trinidad 
Asphalt  Mfg.  Co.  v.  Standard  Paint  Co. 
(1908)  163  Fed.  977,  90  O.  C.  A.  195. 

Using  the  name  of  a  manufacturer  of 
pills  under  a  secret  formula  upon  pills 
made  by  a  competitor  is  not  saved  from 
being  unfair  because  it  is  accompanied 
by  a  statement  that  the  latter  makes 
the  pills,  even  if  it  be  conceded  that  he 
is  using  the  other's  formula.  Jacobs 
T.  Beecbam  (1911)  31  Sup.  Ct  555, 
221  U.  S.  263,  55  L.  Ed.  729,  affirming 
decree  Beecham  v.  Jacobs  (1908)  159 
Fed.  129,  86  C.  C.  A.  623. 

Where  the  name  "Vichy"  was  very 
prominently  displayed  on  bottles  pur- 
porting to  contain  "Saratoga  Vichy  Wa- 
ter," the  "Saratoga"  over  it  being  in 
far  less  conspicuous  type,  so  that,  if 
the  bottles  stood  on  a  table  or  shelf. 
the  word  "Vichy"  was  the  marked  and 
prominent  object  of  sight,  the  use  of 
the  name  in  such  form  should  be  en- 
joined; but  the  word  "Vichy"  may  be 
used  where  no  attempt  is  made  to  sim- 
ulate the  labels  on  the  imported  water. 
La  Republique  Francaise  et  al  v.  Sara- 
toga Vichy  Springs  CJo.  (1001)  107  Fed. 
459,  46  C.  C.  A.  418,  65  L.  R.  A.  830, 
affirmed  Same  v.  Saratoga  Vichy  Spring 
Co.  (1903)  24  Sup.  Ct  146,  191  U.  S. 
427,  48  L.  Ed.  247. 

The  name  of  the  new  concern,  "Peck 
Bros.  Co.,"  was  unwarranted  in  fact, 
because  there  were  no  "Peck  brothers" 
interested  therein,  was  clearly  adopted 
for  obtaining  the  advantage  of  the  rep- 
otation  and  established  trade  of  the  old 


company,  and  in  violation  of  the  duty 
which  its  organizers  owed  to  the  old 
company  as  stockholders,  and  the  car- 
rying on  of  business  thereunder  in  the 
manner  shown  constituted  unfair  com- 
petition. The  Peck  Brothers  &  Com- 
pany V.  Peck  Bros.  Co.  (1902)  113  Fed. 
291,  51  C.  C.  A.  251,  62  L.  R.  A.  81, 
writ  of  certiorari  denied  Peck  Bros. 
Co.  of  Illinois  v.  Peck  Bros.  &  Co.  of 
Connecticut  (1902)  23  Sup.  Ct  843, 
187  U.  S.  643,  47  L.  Ed.  346. 

A  manufacturer  by  the  name  of  Ba- 
ker, who  had  been  required  to  insert 
on  his  labels,  wrappers,  etc.,  the  name 
"W.  H.  Baker,  of  Winchester,  Va.,"  and 
also,  in  as  prominent  type,  the  state- 
ment, "W.  H.  Baker  is  distinct  from 
the  old  chocolate  manufacture  of  Wal- 
ter Baker  &  Co.,"  was  entitled  to  be 
protected  from  a  competitor  endeavor- 
ing to  market  his  own  products  by  the 
use  of  the  name  "Baker"  or  "Baker's" 
on  misleading  circulars  or  otherwise. 
Baker  v.  Baker  (1902)  115  Fed.  297, 
53  C.  C.  A.  157. 

The  preparation  known  as  "Hostet- 
ter*s  Bitters"  has  acquired  a  commer- 
cial value  which  entitles  the  proprietors 
to  the  protection  of  the  courts  in  its 
sale,  and  they  will  not  enter  upon  the 
question  of  its  merits  at  the  instance  of 
a  defendant  who  has  been  engaged  in 
selling  a  spurious  article  for  the  gen- 
uine. Samuel  Bros.  &  Co.  v.  Hostetter 
Co.  (1902)  118  Fed.  257,  55  C.  C.  A. 
111. 

The  law  of  unfair  competition  cannot 
be  used  to  prevent  one  from  adopting  a 
trade-mark  or  label  to  attract  attention 
and  popularize  the  product,  though  it 
results  in  better  enabling  him  to  com- 
pete with  complainant,  where  no  decep- 
tion or  confusion  of  goods  is  caused  or 
intended  thereby.  G.  W.  Cole  Co.  v. 
American  Cement  &  Oil  Co.  (1904)  130 
Fed.  703,  65  C.  C.  A.  105.       , 

Complainant  manufactured  glue  of 
different  grades,  which  it  sold  under  the 
trade-name  of  "Le  Page."  Defendants 
purchased  certain  of  such  glue  in  bulk, 
and  bottled  and  sold  it  under  the  name 
of  "Le  Page's  Glue,"  with  a  statement 
that  it  was  manufactured  by  complain- 
ant and  bottled  by  defendants.  Held, 
that  such  use  of  the  name  by  defend- 
ants did  not  constitute  unfair  competi- 
tion. Russia  Ccjlnent  Co.  v.  Frauen- 
har  (1904)  133  Fed.  518,  66  C.  C.  A. 
500,  affirming  decree  (C.  C.  1903)  126 
Fed.  228,  writ  of  certiorari  denied 
(1905)  25  Sup.  Ct  796,  196  U.  S.  640, 
49  L.  Ed.  631. 

Defendants,  having  the  undisputed 
right  to  use  the  name  "Ebe^hard  Fa- 
ber"  on  their  goods  are  not  chargeable 
with  fraud  constituting  unfair  competi- 
tion because  of  the  use  of  the  name  "E. 
Faber."  Von  Faber-Castell  v.  Faber 
(1905)  139  Fed.  257,  71  C.  C.  A.  383, 
reversing  decree  Von  Faber  v.  Faber 
(C.  C.  1903)  124  Fed.  603,  and  writ 
of  certiorari  denied  (1905)  26  Sup.  Ct 
750,  199  U.  S.  609,  50  L.  Ed.  331. 

Where  defendant  terminated  its  con- 
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tract  with  plaintiff  and  sold  a  compet- 
ing article,  retaining  plaintiff's  trade- 
name without  color  of  right,  such  ac- 
tion tended  to  deceive  the  public  and 
injure  complainant,  and  constituted  un- 
fair competition  which  entitled  com- 
plainant to  an  injunction.  Hall  Safe  & 
Lock  Co.  V.  Herring-Hall-Marvin  Safe 
Co.  (1906)  143  Fed.  231,  74  C.  C.  A. 
361,  reversed  Donnell  v.  Same  (1908) 
28  Sup.  Ct  288,  208  U.  S.  267,  62  U 
Ed.  481. 

Where  complainants  adopted  the  name 
** Angostura"  as  the  name  of  bitters 
originally  manufactured  by  them  in  the 
town  of  that  name  in  Venezuela,  and 
continuously  used  the  same  thereafter, 
they  were  entitled  to  protection  against 
persons  using  the  name  to  create  dis- 
honest competition,  though  complain- 
ants could  not  obtain  a  monopoly  in  the 
use  of  the  word  as  a  trade-mark.  Sie- 
gert  V.  Gandolfi  (1906)  149  Fed.  100, 
79  C.  C.  A.  142,  reversing  decree  (C.  O. 
1905)  139  Fed.  917,  and  writ  of  cer- 
tiorari denied  Gandolfi  v.  Sieger t  (1907) 
27  Sup.  Ct  790,  205  U.  S.  542,  51  L. 
Ed.  922. 

While  every  man  is  entitled  to  use 
his  own  name  in  connection  with  his 
business,  equity  will  not  permit  its  use 
in  such  a  manner  aii  to  perpetrate  a 
fraud.  Rowley  v.  J.  F.  Rowley  Co. 
(1908)  161  Fed.  94,  88  C.  C.  A.  258,  re- 
versing decree  J.  F.  Rowley  Co.  v. 
Rowley  (C.  C.  1907)  154  Fed.  744. 

The  use  of  complainant's  trade-mark 
on  horseshoe  nails  to  simulate  com- 
plainant's nails,  and  produce  confusion 
in  the  minds  of  dealers  and  users,  was 
unfair  competition.  Capewell  Horse 
Nail  Co.  ▼.  Mooney  (1909)  172  Fed. 
826,  97  C.  C.  A.  248,  affirming  decree 
(C.  C.  1909)  167  Fed.  575. 

While  the  word  "Chips"  as  applied 
to  disks  of  chewing  gum  is  a  descriptive 
word  which  may  not  be  exclusively  ap- 
propriated by  a  manufacturer,  yet,  hav- 
ing been  appropriated,  a  comnetitor 
may  not  use  the  word  as  describing  its 
goods  in  connection  with  other  words, 
and  such  a  form  of  dress  as  will  mis- 
lead the  public  to  believe  that  its  chips 
are  complainant's  product.  H.  E.  Win- 
terton  Gum  Co.  v.  Autosales  Gum  & 
Chocolate  Co.  (1914)  211  Fed.  612,  128 
C.  C.  A.  212. 

Marking  by  defendant  Kelly  &  Jones 
Co.  of  the  Jenkins  valve,  which  it  man- 
ufactured after  the  expiration  of  pat- 
ents, on  one  side  "Standard  Jenkins 
Valve"  and  on  the  other  "Made  by  Kelly 
&  Jones  Company,"  held  insufficient  to 
inform  public  of  the  real  manufacturer. 
Jenkins  Bros.  v.  Kelly  &  Jones  Co.  (O. 
C.  A.  1915)  227  Fed.  211. 

Where  manufacturers  at  one  place 
falsely  mark  or  brand  their  goods  as 
manufactured  at  another,  for  the  pur- 
pose of  diverting  trade,  such  false 
marking  will  be  considered  as  fraudu- 
lent and  the  infringing  manufacturers 
enjoined  from  thus  using  the  name  of 
the  place  where  the  complainant  car- 
ries on  its  business.     Southern  White- 
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Lead  Co.  y.  Gary  (C.  C.  1885)  25  Fed. 
125. 

Where  the  words  used  are  not  sus- 
ceptible of  appropriation  as  a  trade- 
mark, complainant  is  not  entitled  to  an 
injunction  in  the  absence  of  proof  that 
he  first  established  a  reputation  for  hiB 
goods  by  packing  and  labeling  them  in 
a  certain  manner,  and  that  defendant 
has  attempted  to  supplant  him  in  the 
market  by  an  unlawful  use  of  such  de- 
vices. Colgan  y.  Danheiser  (C.  C.  1888) 
35  Fed.  150. 

Complainants,  on  velvet  ribbons  man- 
ufactured and  put  up  by  them,  used 
their  trade-mark,  "G.  F."  Defendants 
on  some  of  their  goods  used  their  trade- 
mark, "G.  &  F.,"  with  the  ampersand 
greatly  reduced  in  size  as  compared 
with  the  initials.  Held,  that  such  use 
of  the  trade-mark  was  with  intent  to 
mislead  purchasers,  and  defendants 
should  be  restrained  from  using  their 
trade -mark  on  ribbons,  except  with  the 
ampersand  of  equal  prominence  with 
the  initials.  Giron  y.  Gartner  (C.  C. 
1891)  47  Fed.  467. 

A  cigar  manufacturer,  to  protect  his 
trade-mark,  may  restrain  a  box  maker 
from  furnishing  boxes  with  those  trade- 
marks to  other  cigar  manufacturers, 
and  against  all  who  knowingly  combine 
for  that  purpose.  Cuervo  v.  Jacob 
Henkell  Co.  (C.  C.  1892)  50  Fed.  471. 

Where  for  10  years  a  firm  handled 
plaintiff's  products,  and  introduced  them 
to  the  trade  in  its  territory  under  cer- 
tain names,  and  defendants  purchased 
its  assets,  advertised  themselves  as  its 
successors,  and  as  "manufacturers  of 
American  Wash  Blue  and  American 
Ball  BluQ,"  selling  thereunder,  in  the 
same  territory,  the  product  of  a  differ- 
ent manufacturer,  such  action  was  a 
fraud  upon  the  public,  and  entitled 
plaintiff  to  injunction,  regardless  of  the 
question  whether  it  had  a  right  to  the 
exclusive  use  of  the  names  as  trade- 
names. Heller  &  Merz  Co.  y.  Shaver 
(C.  C.  1900)  102  Fed.  882,  decree  affirm- 
ed Shaver  v.  Heller  &  Merz  Co.  (1901) 
108  Fed.  821,  48  C.  C.  A.  48,  65  L.  R. 
A.  878. 

Use  on  an  inferior  grade  of  the  trade- 
name, which  had  become  associated  by 
the  public  with  complainant's  best  grade, 
was  fraudulent,  and  constituted  unfair 
competition,  which  entitled  complainant 
to  an  injunction.  Russia  Cement  Co.  v. 
Katzenstein  (C.  C.  1901)  109  Fed.  314. 

Hostctter's  Bitters  presumptively 
have  merit,  entitling  the  owner  to  pro- 
tection against  unfair  competition,  hav- 
ing been  sold  for  years  with  an  increas- 
ing demand.  Hostetter  Co.  v.  Mar^in- 
oni  (C.  C.  1901)  110  Fed.  524. 

Defendants,  through  an  arrangement 
with  plaintiff,  acquired  the  sole  right 
to  handle  such  plaintiff's  preparation  in 
certain  localities;  and  plaintiff  furnish- 
ed it  to  them  in  specially  colored  en- 
velopes, upon  which  their  name  appear- 
ed, but  with  plaintiff's  as  proprietor. 
Subsequently  defendants  began  putting 
up  and  selling  a  simUar  preparation  for 
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themselTes  under  the  same  name  and 
dress.  Held,  it  was  clear  defendants 
were  attempting  to  take  advantage  of 
their  relation,  and  the  trade  thereby  ac- 
qaired,  to  substitute  in  such  trade  their 
own  preparation  for  that  of  plaintiff, 
and  plaintiff  was  entitled  to  restrain 
them  from  using,  not  only  the  simulated 
dress,  but  also  the  name.  Draper  ▼. 
Bkerrett  (C.  C.  1902)  116  Fed.  206. 

Where  defendants  used  a  label  in 
toch  similitude  to  plaintiff*s  that  it  was 
tt  once  calculated  and  intended  to  de- 
fraud both  plaintiff  and  purchasers  of 
the  particular  class  of  goods,  and  the 
differences  in  the  labels  were  not  such 
as  would  be  recognized  by  ordinary  in- 
spection, plaintiff  was  entitled  to  en- 
join the  further  use  thereof.  Gantrell 
&  Cochrane  v.  Butler  (O.  G.  1903)  124 
Fed.  290. 

The  use  by  one  manufacturer  to  des- 
ignate his  product  of  a  name  preyiouady 
in  Qse  by  another  does  not  alone  con- 
stitute unfair  competition,  but,  to  jus- 
tify a  court  of  equity  in  interfering, 
there  must  also  be  such  an  imitation 
of  display  or  dressing  as  to  deceive  pur- 
chasers into  buying  defendant's  goods 
for  those  of  complainant;  fraud  being 
the  practical  basis  of  any  such  relief. 
Heide  v.  Wallace  &  Co.  (O.  C.  1904) 
129  Fed.  649. 

The  Elgin  National  Watch  Company 
held  to  have  used  the  word  *'Elgin'*  in 
connection  with  its  trade,  products,  and 
place  of  business  for  such  lengtli  of 
time  that  the  word  has  acquired  a  sec- 
ondary meaning  indicating  not  only  the 
place  of  manufacture,  but  also  its  own 
product,  and  to  entitle  it  to  restrain 
defendants  from  using  the  word  in  con- 
nection with  their  business  as  whole- 
sale dealers  in  watches  and  jewelry  for 
the  purpose  and  with  the  effect  of  palm- 
ing off  their  goods  as  manufactures  of 
complainant  Elgin  Nat  Watch  Co.  v. 
Loveland  (O.  C.  1904)  132  Fed.  41. 

Complainant,  J.  &  P.  Coats,  Limited, 
has  an  established  business  under  the 
name  of  "Coats  Thread."  Defendant, 
the  John  Coates  Thread  Company,  later 
commenced  the  manufacture  and  sale  of 
thread.  In  many  instances  purchasers 
calling  for  Coats  thread  were  given 
thread  made  by  defendant,  which  it  sold 
at  a  lower  price  than  complainant 
charged  for  its  product,  but  which  re- 
tailed for  the  same  price.  There  was 
little  or  nothing  on  the  spools  to  attract 
the  attention  of  the  ordinary  purchaser 
to  the  difference.  Held,  that  defend- 
ant's name  was  apparently  adopted  for 
the  purpose  of  unfair  competition,  and 
that  its  use  would  be  enjoined.  J.  &  P. 
Coats  V.  John  Coates  Thread  Co.  (0. 
C.  1905)   135  Fed.  177. 

The  use  of  names  previously  adopted 
and  used  by  plaintiffs,  by  defendants 
on  labels  for  other  wines  and  brandies 
than  those  contained  in  the  consignment 
^hich  they  were  authorized  to  sell  con- 
stituted unfair  competition,  which  would 
be  enjoined.    Jewish  Colonization  Ass'n 
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V.  Solomon  &  Oermansky  (0.  C.  1907) 
154  Fed.  157. 

Complainant,  as  exclusive  licensee, 
manufactured  a  hose  supporter  under 
the  trade-name  of  "Velvet  Grip."  De- 
fendant made  and  sold  wooden  buttons 
or  collets  intended  for  similar  use,  col- 
ored in  imitation  of  rubber,  and  used 
on  hose  supporters  which  were  sold 
by  dealers  as  rubber  button  supporters, 
and  sometimes  aer  "Velvet  Grip"  sup- 
porters. Held,  such  sales  constituted 
unfair  competition,  and  that  defendant 
was  chargeable  as  a  contributor  there- 
to and  would  be  enjoined.  George 
Frost  Co.  V.  E.  B.  Estes  &  Sons  (O. 
a  1907)  156  Fed.  677. 

The  use  of  the  name  "American  Wine 
Company"  by  a  second  corporation  does 
not  constitute  unfair  competition,  unlesv 
it  is  used  fraudulently,  with  the  intent 
and  the  effect  of  deceiving  the  public,  to 
the  injury  of  the  first  user.  American 
Wine  Co.  v.  Kohlman  (C.  C.  1907)  158 
Fed.  830. 

A  competitor  may  not  use  a  name  in- 
tended or  calculated  to  represent  to  the 
world  that  his  business  is  that  of  an- 
other, and  by  such  fraudulent  misstate- 
ments deprive  the  latter  of  business 
which  would  otherwise  come  to  him. 
American  Tobacco  Co.  v.  Polacsek  (C. 
C.  1909)  170  Fed.  117. 

To  entitie  a  manufacturer  to  an  in- 
junction to  prevent  a  competitor  from 
imitating  a  name  used  by  him  to  desig- 
nate his  goods  which  is  descriptive,  and 
therefore  not  a  valid  trade-mark,  the 
imitation  must  be  with  fraudulent  intent 
or  such  as  is  calculated  to  deceive  the 
public.  Florence  Mfg.  Co.  v.  Dowd  (C. 
C.  1909)  171  Fed.  122,  decree  reversed 
Florence  Mfg.  Co.  v.  J.  C.  Dowd  &  Co. 
(1910)  178  Fed.  73,  101  O.  C.  A.  565. 

Where  one  so  copies  another's  pat- 
ented article  as  to  pass  off  his  article 
as  that  of  such  other  manufacturer, 
the  latter  may  sue  both  for  infringe- 
ment of  the  patent  and  for  unfair  com- 
petition, and,  even  though  defendant 
may  not  be  Uable  for  infringement,  he 
may  still  be  chargeable  with  unfair 
competition.  Allen  v.  Walton  Wood  & 
Metal  Co.  (C.  C.  1910)  178  Fed.  287. 

Complainants  held  not  entitled  to  re- 
strain defendant's  use  of  the  words 
"Old  Crow"  in  connection  with  the  sale 
of  whisky  either  "straight"  or  "blends" 
on  the  theory  of  unlawful  competition. 
W.  A.  Gaines  &  Co.  v.  Rock  Spring  Dis- 
tilling Co.  (D.  C.  1913)  202  Fed.  989. 

Where  another  maker  of  an  article, 
after  the  patent  thereon  has  expired, 
uses  a  trade-mark  by  which  it  has  be- 
come identified,  he  must  distinguish 
his  goods  clearly  from  those  of  the  orig- 
inal maker;  and  if  he  copies  the  dress 
of  such  maker's  goods,  he  is  charge- 
able with  unfair  competition.  Frank 
W.  Whitcher  Co.  v.  Sneierson  (D.  C. 
1918)  205  Fed.  767. 

The  name  of  a  patentee  used  to 
designate  the  patented  article  may  be- 
come in  some  degree  significant  of  ori- 
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gin  with  the  public,  and  in  such  case  its 
subsequent  use  by  a  competitor  must 
be  in  such  manner  or  in  connection  with 
such  notice  that  purchasers  will  not  be 
deceiTed  as  to  the  manufacturer.  Yale 
&  Towns  Mfg.  Go.  y.  Worcester  Mfg. 
Co.  (D.  G.  1913)  206  Fed.  952. 

The  owner's  right  under  a  technical 
trade-mark,  which  is  also  descriptive 
of  the  article,  ist  limited  to  restraining 
others  from  so  using  it  as  to  mislead 
the  public  as  to  origin.  National  Lock 
Washer  Go.  v.  Hobbs  Mfg.  Go.  (D.  a 
1914)  210  Fed.  516. 

Where  plaintiff  had  used  the  name 
''What  Gheer  House'*  for  his  hotel,  lat- 
er removing  it  to  an  adjoining  building, 
and  defendants  then  occupied  the  old 
building  as  a  hotel  under  the  name  of 
the  "Original  What  Gheer  House,"  the 
word  "original**  being  in  small  letters, 
likely  to  be  overlooked,  plaintiff  had  es- 
tablis^hed  an  exclusive  right  to  the  name 
as  the  trade-mark  for  his  new  house, 
and  was  entitled  to  protection  in  the 
exclusive  use  of  that  name.  Woodward 
V.  Lazar  (1863)  21  Gal.  448,  82  Am. 
Dec.  751. 

Where  one  tradesman  resorts  to  any 
artifice  as  to  his  goods  or  his  business, 
thereby  deceiving  the*  public,  a  fraud 
is  committed,  which  wiU  be  restrained 
on  the  ground  of  unfair  competition, 
although  the  ri^al  tradesman  has  no 
proprietary  interest  in  the  words  or  de- 
vice imitated.  Dodge  Stationery  Co.  v. 
Dodge  (1904)  78  P.  879,  145  Gal.  380. 

Gourts  of  equity  have  jurisdiction  to 
grant  relief  in  cases  of  inequitable  and 
fraudulent  competition  by  imitation  of 
labels,  names,  etc.,  for  the  purpose  of 
palming  off  goods  as  those  of  another, 
even  when  there  is  no  exclusive  and 
proprietary  right  in  such  labels,  names, 
etc.,  as  trade-marks.  The  Fair  v.  Jose 
Morales    &  Go.  (1899)  82  HI.  App.  499. 

Use  of  the  name  "New  Mount  Hope 
Gemetery,"  for  one  adjoining  the  orig- 
inal "Mount  Hope  Gemetery"  was  such 
a  similarity  as  to  be  liable  to  cause  con- 
fusion in  the  mind  of  the  public,  and  the 
defendant  should  be  enjoined  from  the 
use  of  the  name  "New  Mount  Hope 
Gemetery."  Mount  Hope  Gemetery 
Ass'n  V.  New  Mount  Hope  Gemetery 
Ass*n  (1910)  92  N.  E.  912,  246  HI.  416. 

Where  a  corporation  selects  an  indi- 
vidual name  of  one  in  competition  for 
the  purpose  of  deceiving  the  public, 
there  being  no  one  in  the  new  corpora- 
tion by  such  name,  its  use  will  be  en- 
joined. Bender  v.  Bender  Store  &  Of- 
fice Fixture  Go.  (1913)  178  111.  App. 
203. 

The  use  of  a  similar  name  under  such 
circumstances  as  to  show  an  intention 
to  deceive  the  public,  and  thereby  de- 
prive another  of  his  property,  is  in 
fraud  of  the  rights  of  such  person. 
Gomputing  Gheese  Gutter  Go.  v.  Dunn 
(Ind.  App.  1909)  88  N.  E.  93. 

The  exclusive  or  proprietary  right  in 
words  is  not  necessary  to  obtain  an  in- 
junction ^against  unfair  competition  in 
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tiade  by  the  deceptive  use  of  words  as 
a  trade-name.    Id. 

Where  descriptive  and  generic  names 
have,  by  long  use,  become  identified  in 
the  public  mind  with  the  goods  of  a 
trader,  it  is  unfair  competition  for  an- 
other trader  to  use  them  in  connection 
with  similar  goods  and  business,  so  as 
to  pass  his  goods  off  upon  the  public  as 
those  of  his  competitor.  Hartzler  & 
Goshen  Ghum  &  Ladder  Go.  (1914) 
104  N.  E.  34,  55  Ind.  App.  455. 

The  issue  of  unfair  trade  in  the  use 
of  a  trade-name  does  not  arise  until 
there  is  a  showing  of  fraud  or  decep- 
tion, and  unless  there  is  competition 
between  the  articles  sold  by  the  respec- 
tive parties.  Sartor  v.  Schaden  (1904) 
101  N.  W.  511,  125  Iowa,  696. 

One  using  the  ordinary  name  of  a 
commodity,  business,  or  occupation  in 
connection  with  a  name  of  a  locality 
will  be  protected  against  a  fraudulent 
use  of  the  name  and  at^ninst  one  lo- 
cating with  a  view  of  obtaining  the  ad- 
vantage of  the  name  to  the  detriment 
of  the  former.  Dyment  v.  Lewis 
(Iowa,  1909)  123  N.  W.  244. 

A  trade-name  need  not  be  identical 
with  that  of  another  to  produce  unfair 
competition,  if  it  is  so  similar  as  to 
make  it  likely  that  ordinary  and  unsus- 
pecting prospective  purchasers  will  be 
deceived  thereby,  and,  where  there  is 
a  similarity  in  the  main  distinguishing 
features,  it  is  usually  sufficient  to  con- 
stitute unfair  competition,  and  similar- 
ity in  a  number  of  points  may  tend  to 
constitute  unfair  competition,  though 
similarity  in  any  one  of  the  points  may 
not  do  so.  Newport  Sand  Bank  Go.  v. 
Monarch  Sand  Mining  Co.  (1911)  137 
S.  W.  784,  144  Ky.  7,  34  L.  R  A.  (N. 
S.)  1040. 

Use  of  name,  S.  Gompany,  by  persons 
none  of  whom  were  named  S.,  but  who, 
under  such  name,  engaged  in  the  same 
business  as  G.  &  S.,  a  long-establish- 
ed concern,  held  unfair  competition, 
though  S.  Gompany  was  located  in  the 
S.  building.  Grutcher  &  Starks  v. 
Starks  (1914)  171  S.  W.  433,  161  Ky. 
690. 

Where  a  manufacturer  of  stoves  and 
ranges  not  patented,  placed  upon  each 
of  them  a  name  and  number  as  a  trade- 
mark, and  also  upon  such  of  their  sep- 
arate parts  as  were  liable  to  be  worn 
out  rapidly  the  initial  letter  and  the 
number  of  the  stove  or  range  to  which 
it  belonged,  defendant  had  a  right  to 
manufacture  and  sell  parts  of  stoves 
suitable  to  replace  worn-out  parts  of 
the  stoves  made  by  plaintiffs.  Magee 
Furnace  Go.  v.  Le  Barron  (1879)  127 
Mass.  115. 

Where  plaintiff  has  no  trade-mark 
rights  in  the  word  "Dover,"  he  cannot 
restrain  the  use  by  another  of  the  same 
word  as  the  name  of  a  similar  machine, 
as  deception  of  the  public.  Dover 
Stamping  Go.  v.  Fellows  (1895)  163 
Mass.  191,  40  N.  E.  105,  28  L.  E.  A. 
448,  47  Am.  St  Rep.  44a 
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Where  words  have  acquired  such  a 
aecondary  meaning  as  to  indicate  in  the 
trade  the  source  of  the  goods  to  which 
they  are  applied,  use  thereof  by  an- 
other on  simihir  goods,  so  as  to  be  like- 
ly to  deceive  purchasers,  will  be  re- 
strained aa  unfair  competition,  within 
the  territorial  boundaries  within  which 
inch  secondary  meaning  is  known.  O. 
A.  Briggs  Co.  y.  National  Wafer  Co. 
(1913)  102  N.  £.  87,  215  Mass.  100. 

Bedress  for  infringement  must  be  had 
at  common  law  if  the  trade-mark  is  un- 
r^istered  and  if  no  application  has 
been  made  for  its  registration.  Smith 
▼.  Imus  (1886)  24  N.  W.  830,  67  Mich. 
456,  rehearing  denied  Same  v.  Walker 
(1886)  26  N.  W.  783,  67  MicK  456. 

Where  one  was  not  entitle?  to  the 
ezchisiTe  use  of  certain  words,  he  was 
not  entitled  to  restrain  defendant's 
gtmilar  use  of  the  words,  where  he  did 
not  use  them  to  mislead  the  publia 
Smith  y.  Library  Tea  Ck>.  (Mich.  1913) 
144  N.  W.  489. 

Where  plaintiff  manufactures  knit 
underwear  and  defendant  knit  sweaters 
and  heavy  lumbermen's  underwear,  and 
shortly  before  the  trial  of  the  action  to 
enjoin  the  use  of  a  trade-name  defend- 
ant ceased  manufacturing  articles  of 
underwear  and  limited  his  product  to 
sweaters,  the  fact  that  he  abandoned 
this  part  of  the  work  does  not  affect 
the  question  presented;  both  parties 
being  engaged  in  manufacturing  arti- 
cles of  knit  wearing  apparel  of  the 
same  general  character.  Northwestern 
Knitting  Go.  v.  Gkron  (Minn.  1910)  128 
N.  W.  288. 

The  use  of  a  trade-name  so  like  that 
of  another  person  in  the  same  business 
aa  to  probably  mislead  and  deceive  the 
public,  will  be  restrained.  Sanders  y. 
Jacob  (1885)  20  Mo.  App.  96. 

Although  plaintiff  cannot  acquire  the 
exdusiye  right  to  use  the  word  "Amer- 
ican" aa  descriptive  of  beer,  it  is  en- 
titied  to  enjoin  an  imitation  of  its 
signs,  bearing  that  word  conspicuously, 
in  size  and  colored  lettering  so  as  to 
deceive  the  public.  American  Brewing 
Ck).  V.  St  Louis  Brewing  Co.  (1891)  47 
Mo.  App.  14. 

A  jobbing  corporation,  which  had  es- 
tablished an  extensive  trade  selling 
'X^risto  Canon  Goal,"  is  entitled  to  an 
injunction  against  the  use  of  that  name 
by  another  as  a  trade-mark  for  the 
same  coaL  Consolidated  Fuel  Co.  y. 
Brooks  (Neb.  1912)  136  N.  W.  60. 

E>ddence  held  to  show  that  defend- 
ant's adoption  and  use  of  the  word 
"Eureka"  as  part  of  its  corporate  ti- 
tle and  otherwise  was  in  fact  for  the 
purpose  of  availing  itself  to  some  ex- 
tent of  the  trade  reputation  complain- 
ant had  given  to  goods  marketed  under 
that  name.  Eureka  Fire  Hob&  Co.  v. 
Eureka  Rubber  Mfg.  Co.  (1906)  71  A. 
1134,  71  N.  J.  Eq.  300. 

A  manufacturer  who  uses  the  word 
'Eureka"  misleads  the  public,  and 
gains  an  unmerited  advantage  from  the 


trade  reputation  given  to  such  word  by 
another  company  will  be  restrained 
from  the  use  thereof,  not  only  in  its 
corporate  title,  and  in  connection  with 
competitive  goods,  but  also  in  connec- 
tion with  noncompetitive  goods  manu- 
factured by  it,  so  long  as  it  continues 
to  manufacture  any  goods  in^  competi- 
tion with  the  company  first  using  the 
word.  Eureka  Fire  Hose  Co.  v.  Eu- 
reka Rubber  Mfg.  Co.  (N.  J.  1907)  65 
A.  870. 

The  proprietor  of  a  hotel  managed  as 
"The  Hotel  Dominion"  is  entitled  to 
restrain  the  use  by  another  proprietor 
of  a  hotel  of  the  name  'The  New  Do- 
minion" on  the  ground  that  the  name 
of  the  new  hotel  will  aid  in  procuring 
guests  theretofore  patronizing  the  old 
one.  O'Grady  v.  McDonald  (N.  J. 
1907)  66  A.  175. 

Equity  will  restrain  the  fraudulent 
use  of  trade-marks  by  injunction. 
Coats  v.  Holbrook  (N.  Y.  1845)  2 
Sandf.  Ch.  686;  Taylor  v.  Carpenter 
(N.  T.  1846)  2  Sandf.  Ch.  603. 

He  who  affixes  to  his  own  goods  an 
imitation  of  an  original  trade-mark,  by 
which  those  of  another  are  distinguish- 
ed and  known,  seeks,  by  deceiving  the 
public,  to  divert  and  appropriate  to  his 
own  use  the  profits  to  which  the  su- 
perior skill  of  another  has  given  him 
the  exclusive  title.  Amoskeag  Mfg.  Co. 
V.  Spear  (1849)  4  N.  Y.  Super.  Ct 
(2  Sandf.)  599. 

Where  defendants,  having  connected 
themselves  with  plaintiffs  in  business, 
and  having  induced  plaintiffs  to  expend 
large  sums  of  money  in  advertising, 
suddenly,  and  without  notice,  severed 
their  connection  with  plaintiffs,  and  set 
up  the  same  business  for  themselves, 
defendants*  use  of  plaintiffs'  trade-mark 
constituted  a  willful  attempt  to  deceive 
the  public.  Comstock  v.  White  (N.  Y. 
1860)  18  How.  Prac,  421,  10  Abb. 
Prac.  264. 

Where  it  appears  that  defendant  de- 
signed to  appropriate,  through  a  coun- 
terfeit label,  the  market  obtained  by 
the  plaintiff,  and  that  he  has  to  some 
extent  been  successful,  and  thereby  in- 
jured the  plaintiff,  an  injunction  will 
be  granted  restraining  the  use  of  the 
label.  Smith  v.  Woodruff  (N.  Y.  1867) 
48  Barb.  438. 

Where  one  has  adopted  a  word  to 
designate  an  article  which  he  is  manu- 
facturing and  selling  by  that  name,  he 
acquires  a  property  in  the  use  of  the 
word  as  applied  to  the  article,  although 
the  article  was  previously  sold  in 
France  by  the  same  name;  and  an  in- 
junction will  lie  to  restrain  the  use  of 
the  name  by  another  manufacturer. 
Rillet  v.  CarUer  (N.  Y.  1870)  61  Barb. 
435,  11  Abb.  Prac.  (N.  STJ  186. 

Plaintiff  manufactured  and  vended  an 
article  called  "Gouraud's  Oriental 
Cream."  Defendants,  sons  of  plaintiff, 
but  having  a  different  surname,  com- 
menced to  manufacture  and  vend  an  ar- 
ticle   of    like    nature    with    plaintiff's, 
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which  thej  labelled  •'Dr.  T.  P.  Goup- 
aud's  Sons'  Cr6me  Orientale."  Held, 
that  plaintiff  was  entitled  to  an  injunc- 
tion restraining  the  action  of  defend- 
ants. Oouraud  v.  Trust  (N.  Y.  1875) 
3  Hun,  627,  6  Thomp.  &  C.  133. 

Defendants  manufactured  and  intro- 
duced in  an  original  envelope  a  soap 
known  as  *'Pride  of  the  Kitchen."  It 
did  not  sell,  and  they  thereafter  en- 
veloped their  soap  in  a  wrapping  sub- 
stantially as  plaintiff's,  though  having 
minute  variations.  There  waa  evidence 
that  on  several  occasions  customers 
asking  for  "Sapolio,"  plaintiff's  prod- 
uct, had  been  deceived,  and  purchased 
therefor  defendant's  article.  Held,  it 
was  apparent  that  defendant's  object 
was  to  gain  custom  by  a  general  re- 
semblance to  the  genuine  article,  and 
was  therefore  unlawful  competition. 
Enoch  Morgan's  Sons  Go.  v.  Troxell 
(N.  Y.  1879)  57  How.  Prac  121. 

Defendant  secured  the  services  of  a 
minor  employ^  of  one  Golton  and  ad- 
vertised conspicuously  "Colton's  Latest 
System,*'  intending  thereby  to  induce 
the  public  to  believe  that  Colton's  as- 
sistant had  left  and  was  carrying  on 
business  at  plaintiff's  stand.  Held,  such 
use  of  plaintiff's  name  constituted  un- 
lawful competition  and  entitled  plaintiff 
to  an  injunction.  Golton  v.  Deane 
(1887)  7  N.  Y.  St  Rep.  78. 

Plaintiff  put  on  the  market  a  brand 
of  hooks  and  eyes  sewed  on  cards  label- 
ed, "The  De  Long  Hook  and  Eye." 
Another  person  named  De  Long  pat- 
ented an  alleged  improvement  in  hooks 
and  eyes,  and  defendants  put  these  on 
the  market  on  cards  very  similar  to 
plaintiff's,  and  labeled,  "Oscar  A.  De 
Long's  Improved,"  and  "De  Long  Hook 
and  Eye  Company,  Makers,  New  York." 
Held,  defendant's  acts  were  intended  to 
deceive  the  public,  and  to  illegally  gain 
plaintiff's  trade.  De  Long  v.  De  Long 
Hook  &  Eye  Co.  (1894)  89  Hun,  399, 
35  N.  Y.  Supp.  509. 

Plaintiff  was  an  established  corpora- 
tion, organized  and  doing  business  un- 
der the  name  of  the  "International  So- 
ciety," engaged  in  publishing  and  sell- 
ing books  and  periodicals.  Defendants 
opened  a  rival  establishment  opposite 
plaintiff's  place  of  business,  adopting 
as  trade  names  "International  Society," 
and  "The  International  Society  of  Lit- 
erature and  Bookbinders'  League,"  to 
attract  trade.  Held,  that  plaintiff  was 
entitled  to  an  injunction  prohibiting  the 
use  of  these  names.  International  Soc. 
V.  International  Soc  (1899)  59  N.  Y. 
Supp.  785. 

Where  defendants  within  a  month  aft- 
er their  employment  by  plaintiffs  was 
terminated  opened  a  place  of  business 
on  the  same  street,  within  two  blocks 
of  plaintiffs'  place  of  business,  under  a 
similar  name,  and  used  plaintiffs'  dis- 
tinctive numbers  on  certain  manufactur- 
ed glass  samples,  and  such  use  was 
with  the  design  to  deceive  the  public, 
and,  If  possible,  divert  part  of  plain- 
tiffs' business  to  defendants,  such  acts 
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constituted  unlawful  competition,  en- 
titling plaintiffs  to  an  injunction. 
Brown  v.  Braunstein  (1903)  83  N.  Y. 
Supp.  1096. 

Where  plaintiffs  filed  a  certificate  set- 
ting forth  their  intention  to  do  business 
under  the  name  of  the  "American 
Watchman's  Clock  Company,"  and 
thereafter  plaintiffs  carried  on  their 
business  under  that  name  until  May, 
1902,  when  they  incorporated  by  that 
name  to  carry  on  the  business,  but  in 
the  same  month,  and  before  plaintiff 
was  incorporated,  defendant  organized 
a  corporation  under  the. same  name  for 
the  puri>ose  of  engaging  in  the  same 
business,  and  with  the  intent  to  deceive 
the  public,  and  to  appropriate  the  busi- 
ness and  reputation  of  plaintiff,  de- 
fendant was  guilty  of  unlawful  competi- 
tion. Pettes  V.  American  Watchman's 
Clock  Go.  (1903)  85  N.  Y.  Supp.  900, 
89  App.  Div.  345. 

An  executor  sold  to  plaintiff's  assign- 
or the  photograph  business  of  the  tes- 
tator, with  the  right  to  use  in  connec- 
tion therewith  the  well-known  trade- 
name "Sarony,"  the  surname  of  the  tes- 
tator and  likewise  of  the  executor.  A 
later  use  by  a  competitor  of  the  name 
"Otto  Sarony  Company,"  the  executor 
granting  such  right,  was  unfair  com- 
petition in  business,  constituting  a  frnnd 
on  plaintiff.  Burrow  v.  Marceau  (1908) 
109  N.  Y.  Supp.  105,  124  App.  Div.  665. 
While  the  name  by  which  a  patented 
article  had  become  known  could  not  be 
used  as  an  exclusive  trade-mark  after 
the  expiration  of  the  patent,  the  use 
of  the  name  in  such  a  way  as  to  mis- 
lead the  public  as  to  the  manufacturer 
of  the  article  would  be  enjoined.  Prest- 
0-Lite  Co.  V.  Ray  (1914)  147  N.  Y. 
Supp.  138,  162  App.  Div.  62.  reversing 
judgment  (Mun.  Gt.  1913)  147  N.  Y. 
Supp.  219;  Same  v.  Brockner  (1914) 
147  N.  Y.  Supp.  147,  162  App.  Div.  75. 
Though  one  cannot  acquire  a  valid 
trade -mark  in  the  words  "Misfit  Par- 
lors," yet,  where  a  competitor  adopts 
such  name  and  opens  a  store  on  the  same 
street,  and  imitates  the  signs,  cards, 
and  notices  of  plaintiff,  who  had  pre- 
viously used  such  name,  and  by  misrep- 
resentations seeks  to  mislead  customers 
to  suppose  that  they  were  dealing  with 
plaintiff  when  they  in  fact  were  not, 
plsintiff  is  entitled  to  an  injunction  to 
restrain  such  unlawful  competition. 
Cohn  V.  Kahn  (Ohio,  1882)  8  Wkly. 
Law  Bui.  154. 

The  evidence  showing  that  defend- 
ant's use  of  the  name  was  because  of 
its  similarity  to  their  competitor's  and 
for  the  purpose  of  getting  business  in- 
tended for  him,  such  competitor  was  en- 
titled to  have  such  use  enjoined.  Scan- 
Ian  &  Bartell  v.  'Williams  (Tex.  Civ. 
App.  1908)  114  S.  W.  862. 

Where  an  alleged  trade-mark  has  not 
been  registered  as  required  by  statute, 
a  complaint  for  infringement  thereof 
must  be  tested  by  the  rules  of  the  com- 
mon law.  Woodcock  v.  Guy  (1903)  74 
P.  858,  33  Wash.  234. 
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Defendants  have  a  right  to  advertise 
their  experience  and  skill  in  the  manu- 
factare  of  wagons,  bat  they  have  no 
right  to  represent  their  present  busi- 
ness as  the  same  thej  formerly  con- 
ducted as  the  Fish  Bros.  Wagon  Com- 
pany, or  to  call  the  attention  of  cus- 
tomers to  the  change  of  firm  name. 
Fish  Bros.  Wagon  Co.  ▼.  La  Belle  Wag- 
on Works  (1892)  82  Wis.  546,  62  N. 
W.  595,  33  Am.  St.  Rep.  72,  16  L.  B. 
A.  453. 

Use  of  the  same  distinctiye  symbol 
as  plaintilTs,  i;nth  much  the  same  word- 
ing and  ornamentation,  but  only  partial- 
ly the  same  coloring,  was  an  imitation, 
and  constituted  unfair  competition  in 
trade.  Manitowoc  Malting  Co.  v.  Mil- 
waukee Malting  Co.  (1903)  97  N.  W. 
389,  119  Wis.  543. 

17.  Right  to  use  of  namo— In  general. 

—A  later  competitor  whose  use  of  his 
own  name  on  his  goods  will  lead  the 
public  to  understand  the  goods  are  the 
product  of  an  established  firm  known 
under  that  name  must  take  reasonable 
precautions  to  prevent  mistake.  L.  E. 
Waterman  Co.  v.  Modern  Pen  Co. 
(1914)  35  Sup.  Ct.  91,  235  U.  S.  88,  59 
L.  Ed.  142  (affirming  decree  [19121  197 
Fed.  534,  117  C.  C.  A.  30);  Walter 
Baker  &  Co.  v.  Sanders  (1897)  80  Fed. 
889,  28  C.  C.  A.  220. 

Every*  person  is  entitled  to  honestly 
use  his  own  name  in. business,  either 
alone  or  associated  with  others,  but  may 
not  use  it  as  an  article  to  mislead  the 
public  as  to  the  identity  of  the  busi- 
ness or  corporation  or  the  article  pro- 
duced, and  thereby  unfairly  divert  the 
business  of  another,  and  such  a  use  of 
one's  own  name  may  be  enjoined.  Roy- 
al Baking  Powder  Co.  v.  Royal  (1903) 
122  Fed.  337,  58  C.  C.  A.  499;  Shef- 
field-King Mill.  Co.  V.  Sheffield  Mill  & 
Elevator  Co.  (1908)  117  N.  W.  447,  105 
Minn.  315.  127  Am.  St  Rep.  574. 

One  using  the  generic  name  of  the 
article  after  the  expiration  of  the  pat- 
ent must  accompany  the  name  with  such 
indications  that  the  article  is  of  his 
manufacture  as  will  unmistakably  in- 
form the  public  of  that  fact.  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.  (1896)  163 
U.  S.  169,  16  Sup.  Ct  1002,  41  L.  Bd. 
118. 

A  mark  consisting  of  a  surname  reg- 
istered by  virtue  of  the  ten-year  clause 
of  section  9490.  ante,  Is  not  imitated 
contrary  to  this  section  where  one 
bearing  the  same  name  uses  it  in  his 
own  business,  though  dealing  in  similar 
goods,  when  not  used  in  a  manner  to 
mislead  as  to  the  ownership  of  the 
goods.  Thaddeus  Davids  Co.  v.  Davids 
(1914)  34  Sup.  Ct  648,  233  U.  S.  461, 
58  li.  Ed.  1046.  reversing  decree  (1912) 
192  Fed.  915,  114  C.  C.  A.  365. 

Where  complainant  has  established  a 
trade  in  a  mixture  known  as  "Bull's 
Cough  Syrup"  and  '"Dr.  Bull's  Cough 
Syrup,"  and  defendant  has  placed  on 
the  market  a  mixture  inclosed  in  sim- 
ilar wrappers,  and  designated  as  "Dr. 


B.  L.  Bull's  Celebrated  Cough  Syrup," 
complainant  is  entitled  to  restrain  de- 
fendant not  only  from  using  such  name 
on  such  wrappers,  but  also  from  using 
such  name  on  any  wrappers  so  as  to 
deceive  the  public.  Meyer  v.  Dr.  B. 
L.  Bull  Vegetable  Medicine  Co.  (1893) 
58  Fed..  884,  7  C.  C.  A.  558. 

A  corporation  which,  by  arrangement 
with  one  R.  W.  R.,  takes  his  name  and 
stamps  it  upon  articles  sold  by  it, 
with  the  purpose  of  inducing  the  public 
to  think  that  they  are  purchasing  the 
product  of  another  "R."  company,  of 
established  reputation,  will  be  restrain- 
ed from  using  such  stamp.  R.  W.  Rog- 
ers Co.  V.  Wm.  Rogers  Manuf'g  Co. 
(1895)  70  Fed.  1017,  17  C.  C.  A.  576, 
affirming  order  Wm.  Rogers  Mfg.  Co. 
V.  R.  W.  Rogers  Co.  (C.  C.  1895)  66 
Fed.  56. 

Where  a  corporation  assumed  the 
name  of  an  employ^  holding  a  few 
shares  of  its  stock,  with  the  evident 
purpose  of  appropriating  the  trade  of 
others  of  the  same  name,  who  had  long 
used  it  in  connection  with  their  prod- 
uct, such  corporation  would  be  enjoin- 
ed from  using  the  name  as  part  of  its 
corporate  name,  or  in  its  business. 
Garrett  v.  T.  H.  Garrett  &  Co.  (1896) 
78  Fed.  472,  24  C.  C.  A.  178. 

Where  the  name,  portrait,  and  fac 
simile  signature  of  another  are  employ- 
ed without  his  consent  and  against  his 
will,  and  are  so  assumed  with  a  view  to 
deceive  the  public,  an  injunction  will 
be  granted.  Kathreiner's  Malzkaffee 
Fabriken  Mit  Beschraenkter  Haftung  v. 
Pastor  Kneipp  Medicine  Co.  (1897)  82 
Fed.  321,  27  C.  C.  A.  351. 

Where  the  parties  have  an  equal 
right  under  the  law  to  the  use  of  the 
same  name  for  their  products,  pur- 
chasers must  be  presumed  to  know  such 
fact,  and  the  defendant  discharges  his 
full  legal  duty  if  he  so  dresses  his 
product  that  one  who  seeks  to  know 
whose  manufacture  it  is  can  readily 
learn  by  a  reasonable  examination. 
Centaur  Co.  v.  Marshall  (1899)  97 
Fed.  785,  38  C.  C.  A.  413. 

Where  complainants  were  entitled  to 
the  exclusive  use  of  the  word  "Chick- 
ering"  as  a  trade-name  in  the  sale  of 
pianos,  defendants,  whose  name  was 
Chickering,  were  properly  enjoined  from 
advertising  that  they  were  the  only 
"Chickerings"  manufacturing  pianos, 
and  that  theirs  were  the  only  pianos 
made  by  a  Chickering.  Chickering  v. 
Chickering  &  Sons  (1903)  120  Fed.  69, 
56  C.  C.  A.  475;  Id.  (1914)  215  Fed. 
490.  131  C.  C.  A.  538. 

The  right  of  individuals  to  use  their 
own  name  in  their  business  does  not 
extend  to  the  right  to  iiae  it  in  the 
corporate  name,  or  in  marking  the  prod- 
uct of  such  corporation,  in  which  they 
were  only  stockholders,  where  it  must 
have  been  known  and  intended  it  would 
produce  confusion.  Wyckoff,  Seamans 
&  Benedict  v.  Howe  Scale  Co.  of  1886 
(1903)  122  Fed.  348.  58  C.  C.  A.  510, 
reversing    decree    Wyckoff    v.    Howe 
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Scale  Co.  of  1886  (O.  G.  1901)  110 
Fed.  620,  which  is  reTersed  Howe  Scale 
Co.  of  1886  V.  WyckofiE,  Seamans  & 
Benedict  (1905)  25  Sup.  Ct  609,  198 
U.  S.  118,  49  L.  Ed.  972. 

Defendant,  John  Eberhard  Faber, 
held  not  entitled  to  use  the  word  "Fa* 
ber'*  without  the  prefix  "E."  or  "J.  B." 
or  "Eberhard"  or  "J.  Eberhard"  on 
lead  pencils  sold  in  competition  with 
the  German  hoase  of  A.  W.  Faber. 
Von  Faber-Castell  v.  Faber  (1906)  146 
Fed.  626,  76  C.  C.  A.  638. 

Where  plaintif|^*8  copyright  on  the 
name  "Webster,"  as  used  in  the  title 
of  dictionaries,  expired,  and  O.  pub- 
lished dictionaries  bearing  that  name, 
using  a  title-page,  and  printing  on  the 
back  of  the  book  similar  to  plaintiffs 
and  likely  to  mislead  the  public,  though 
O.  printed  his  name  on  the  back  or 
cover  and  on  the  title  page  of  his  dic- 
tionaries, and  used  "Imperial"  and 
"Universal"  in  the  title,  and  not  "In- 
ternational," as  used  by  M.,  he  was 
guilty  of  unfair  competition.  G.  &  C. 
Merriam  Co.  y.  OgUvie  (1908)  169 
Fed.  638,  88  C.  C.  A.  696,  16  L.  R.  A. 
(N.  S.)  549,  14  Ann.  Cas.  796,  modify- 
ing decree,  Ogilvie  v.  G.  &  C.  Merriam 
Co.  (C.  C.  1907)  149  Fed.  858,  and 
writ  of  certiorari  denied  (1908)  28  Sup. 
Ct.  761,  209  U.  S.  551,  52  L.  Ed.  922. 

Where  one  sold  his  patent  rights  and 
the  right  to  use  his  name  in  connection 
therewith,  but  was  entitled  to  describe 
himself  as  the  inventor  of  the  original 
article  in  connection  with  the  sale  of 
the  articles  made  under  the  later  pat- 
ents, a  corporation  of  which  he  was 
president  and  its  licensees  to  manu- 
facture, under  such  later  patents,  were 
entitled  to  the  same  right.  Dr.  A.  Reed 
Cushion  Shoe  Co.  v.  Frew  (1908)  162 
Fed.  887,  89  C.  C.  A.  577. 

Complainant  held  not  entitled  to  in- 
junctions restraining  defendants  from 
using  the  name  Webster  as  part  of  the 
title  of  dictionaries  published  by  them. 
G.  &  C.  Merriam  Co.  v.  Syndicate  Pub. 
Co.  (1913)  207  Fed.  615,  125  C.  C.  A- 
177. 

Whatever  confusion  to  the  public  and 
injury  to  complainants  results  from  the 
lawful  use  by  defendants  of  their  own 
name  is  not  actionable;  defendants  be- 
ing responsible  only  for  the  unlavTful 
use  of  the  name  and  for  acts  of  un- 
lawful competition.  Chickering  y. 
Chickering  &  Sons  (1914)  215  Fed. 
490,  131  0.  0.  A.  638. 

Persons  formerly  connected  with 
business  conducted  under  their  name 
held  entitled  to  use  their  name,  if  they 
did  not  invade  good  will  of  purchaser 
of  business  or  employ  its  trade-marks 
and  trade-names.  Knabe  Bros.  Co.  y. 
American  Piano  Co.  (1916)  229  Fed. 
23,  143  C.  C.  A.  325. 

While  any  one  may  manufacture  an 
article  after  patent  expired,  and  desig- 
nate it  by  its  well-known  name,  no  one 
has  a  right  to  represent  that  his  goods 
are    manufactured    by    the    patentee. 
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Frost  y.  Rindskopf  (C.  C.  1890)  42 
Fed.  408. 

One  is  entitled  to  sell  his  own  goods 
under  his  own  name,  but  must  not  so 
mark  or  label  them  as  to  mislead  the 
public  into  the  belief  that  they  are  the 
goods  of  another  of  the  same  name. 
AUegretti  Chocolate  Cream  Co.  y.  Kel- 
ler (C.  C.  1898)  85  Fed.  643. 

One  entering  a  particular  trade  may 
not  use  his  own  name  in  a  way  calcu- 
lated to  cause  confusion  between  his 
own  goods  and  those  of  an  old  estab- 
lished manufacturer,  having  the  same 
name.  Walter  Baker  &  Co.  y.  Baker 
(C.  C.  1898)   87  Fed.  209. 

A  man  is  not  depriyed  of  the  right  to 
use  his  own  name  upon  his  goods  by 
the  fact  that  another  has  established  a 
trade  in  the  same  dass  of  goods  under 
the  same  name,  provided  he  does  noth- 
ing designedly  to  cause  confusion,  but 
takes  reasonable  precautions  to  pre- 
yent  it  Guth  Chocolate  Co.  y.  (^uth 
(D.  C.  1914)  215  Fed.  750. 

Where  an  indiyidual  would  be  re- 
strained from  using  a  certain  word,  in 
which  another  has  acquired  the  right  of 
exclusive  user  for  trade  purposes,  a 
corporation  will  not  be  allowed  to  use 
the  word,  although  it  is  a  part  of  its 
corporate  name.  "^Hainque  y.  Cyclops 
Iron  Works  (1902)  68  P.  1014,  136 
Cal.  361. 

Under  Civ.  Code  Cal.  §  991,' a  part- 
nership which  for  many  years  had  des- 
il^ated  itself  as  the  "Cyclops  Machine 
Works"  has  acquired  property  rights  in 
the  use  of  the  word  "Cyclops"  which 
a  court  of  equity  vrill  protect     Id. 

The  outgoing  stockholders  of  a  cor- 
poration name^  the  "Van  Auken  Com- 
pany," whose  names  were  Van  Auken, 
could  not  organize  a  corporation  under 
the  name  of  "Van  Auken  Steam  Spe- 
cialty Company,"  and  compete  in  busi- 
ness v(dth  the  older  corporation.  Van 
Auken  Co.  y.  Van  Auken  Steam  Spe- 
cialty Co.  (1895)  67  Dl.  App.  240. 

Where  the  lessee  of  a  store  called  it 
"Tower  Palace,"  and  put  up  a  sign  to 
that  effect,  he  could  not  prevent  the 
subsequent  use  of  the  term  to  desig- 
nate the  building,  although  attempting 
to  carry  it  with  him  to  designate  his 
new  place  of  business.  Armstrong  y. 
Eleinhans  (1884)  82  Ky.  303,  66  Am. 
Rep.  894. 

Where  defendant  was  enjoined  mere- 
ly from  simulating  the  brand  of  plain- 
tiff, and  defendant,  "whether  in  con- 
junction with  [his  codefendants]  or 
with  others,  had  the  right  to  use  his 
name"  on  goods  of  his  own  manufac- 
ture, or  of  the  firm  to  which  he  belong- 
ed, such  defendant  might  use  his  name 
in  the  business  of  a  corporation  in 
which  he  held  stock.  Monarch  y.  Ros- 
enfeld  (1897)  39  S.  W.  236,  19  Ky. 
Law  Rep.  14.    - 

Names  which  are  mere  descriptive 
terms,  if  they  be  odd,  unusual,  fanci- 
ful, or  striking,  may  by  long  use  be- 
come  identified  in   the   minds   of   the 
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public  with  the  busineee  of  a  iMirticalar 
trader,  and  In  such  case  it  is  unfair 
competition  for  a  subsequent  trader  to 
me  them  in  such  ouuiner  as  to  pass  oflC 
Mb  business  for  that  of  the  other.  Fur- 
niture Hospital  y.  Dorfman  (1914)  166 
S.  W.  861,  179  Mo.  App.  302. 

The  lease  of  a  boarding  house  known 
as  "Norwood  Cottage"  for  5  months 
and  15  dajs  gives  the  lessee  no  exclu- 
sive right  to  the  use  of  that  name* 
WUcozen  y.  McCray  (1884)  38  N.  J. 
Eq.  (11  Stew.)  466. 

Where  a  firm  did  business  under  the 
name  of  "Brand  &  Smith,"  and,  after 
transferring  its  assets  and  good  will  to 
t  corporation.  Smith  began  a  new  simi- 
lar business  under  the  name  of  "Wil- 
liam Smith  A  Bro."  he  was  not  enti- 
tled to  restrain  the  corporation  from 
using  the  name  "Brand  &  Smith"  on 
the  ground  that  such  use  would  lead 
the  public  to  believe  that  it  represented 
plaintiiTs  business.  Smith  y.  David  H. 
Brand  &  Co.  (1904)  58  A.  1029,  67  N. 
J.  Eq.  529. 

Equity  will  restrain  a  man  from  so 
using  his  name  on  or  in  connection  with 
his  own  goods  as  to  suggest,  except  as 
the  mere  name  itself  may  suggest,  that 
his  goods  are  the  goods  of  a  competi- 
tor, and  pass  them  off  as  such.  Inter- 
national Silver  Co.  v.  Rogers  (1906) 
63  A.  977,  71  N.  J.  Eq.  560. 

When  an  article  has  come  to  be 
known  by  a  personal  name  one  may  not 
use  it  to  palm  off  his  goods  as  the 
foods  of  another  who  has  first  adopted 
it,  and  by  which  appellation  the  goods 
have  come  to  be  known,  when  the  use 
of  his  own  name  for  such  purpose 
works  a  fraud.  International  Silver 
Co.  V.  Rogers  (N.  J.  1907)  67  A.  105, 
reversing  decree  (1906)  63  A.  977,  71 
X.  J.  Eq.  560. 

Where  a  man's  conduct  has  been  such 
that  he  cannot  engage  in  a  particular 
business,  in  his  own  name,  without 
profiting  by  his  prior  fraud,  to  the 
detriment  of  another's  trade,  he  must 
80  distinguish  his  name  as  to  avoid 
confusion,  and  the  words,  "Not  con- 
nected with  any  other  of  the  same 
Dame,"  are  insufficient     Id. 

Where  a  name  is  one  which  has  come 
to  indicate  the  source  of  manufacture 
of  particular  devices,  the  use  of  such 
name  by  another,  unaccompanied  by 
any  indication,  is  an  artifice  calculated 
to  deceive  the  public.     Id. 

Where  the  proprietor  of  a  hotel  had 
established  a  high  reputation  for  his 
house  under  a  certain  name,  another 
could  be  enjoined  against  using  the 
same  name  for  another  house.  How- 
ard V.  Henriques  (1851)  5  N.  Y.  Super. 
(X  (3  Sandf.)  725. 

Where  one  has  attached  to  his  busi- 
ness a  name  indicating  where  it  is  car- 
ried on,  he  thereby  acquires  property 
in  the  name,  which  will  be  protected 
from  invasion  by  a  court  of  .equity  on 
principles  analogous  to  those  applica- 
ble in  case  of  the  invasion  of  a  trade- 


mark. Glen  ft  Han  Mfg.  Co.  v.  Hall 
(1874)  61  N.  T.  226,  19  Am.  Rep.  278, 
reversing  (N.  Y.  1871)  6  Lans.  158. 

Where  a  well-known  business  is  car- 
ried on  under  the  name  of  "E.  A.  &  G. 
R.  Meneely,"  and  a  brother  of  plain- 
tiffs, under  the  name  of  "Meneely  & 
Eamberly,"  began  the  same  kind  of 
business  in  an  adjoining  county,  there 
was  not  such  a  resemblance  as  would 
of  itself  tend  to  deceive  the  public  or 
indicate  a  fraudulent  purpose.  Me- 
neely y.  Meneely  (1874)  1  Hun,  367,  3 
Thomp.  &  C.  540,  affirmed  (1875)  62 
N.  Y.  427,  20  Am.  Rep.  489. 

Gne  Higgins  sold  to  plaintiff,  Chas. 
S.  Higgins  Co.,  a  soap  business  long 
established  at  Brooklyn,  together  with 
the  good  will,  labels,  and  trade-marks; 
reserving  the  right  to  engage  in  the 
same  business.  Thereafter  Higgins  or- 
ganized a  company  to  manufacture  soap 
at  Brooklyn  under  the  name  "Higgins 
Soap  Company,"  and  within  four 
months  thereafter  received  over  28 
business  letters  intended  for  the  other 
corporation.  Held  that,  though  the 
new  company  took  its  name  from  the 
family  name  of  its  organizers,  and 
adopted  it  in  good  faith,  without  design 
to  acquire  plaintiff's  trade,  it  would  be 
restrained  from  using  it.  Charles  S. 
Higgins  Co.  v.  Higgins  Soap  Co.  (1893) 
71  Hun.  101,  24  N.  Y.  Supp.  801  (judg- 
ment reversed  [1895]  144  N.  Y.  462,  39 
N.  E.  490,  43  Am.  St.  Rep.  769,  27  L. 
R.  A.  42);  Charles  S.  Higgins  Co.  v. 
Amalga  Soap  Co.  (1894)  10  Misc.  Rep: 
268,  30  N.  Y.  Supp.  1074. 

One  who  has  manufactured  and  sold 
an  article  under  his  name  or  combina- 
tions thereof  until  it  has  acquired  an 
extensive  reputation  may  enjoin  an- 
other from  placing  such  article  on  the 
market  under  the  former's  name,  to  his 
damage,  even  if  the  spurious  goods  are 
better  than  those  which  the  trade- 
name owner  had  originally  offered. 
Cutter  V.  Gudebrod  Bros.  Co.  (1899) 
55  N.  Y.  Supp.  298,  36  App.  Div.  362. 

One  must  use  his  own  name  honestly, 
and  not  as  a  means  of  pirating  on  the 
good  will  and  reputation  of  a  business 
rival;  and  where  he  cannot  use  his  own 
name,  without  inevitably  representing 
his  goods  as  those  of  another,  he  can- 
not use  his  name.  Kaufman  v.  Kauf- 
man (1910)  123  N.  Y.  Supp.  699. 

The  right  to  publish  uncopyrighted 
books  with  the  nom  de  plume  of  the 
author  carries  with  it  the  right  to  state 
the  true  name  of  the  author,  either 
upon  the  title  page  or  otherwise.  El- 
Us  V.  Hurst  (1910)  128  N.  Y.  Supp. 
144,  70  Misc.  Rep.  122. 

One  may  use  his  own  name  in  his 
business,  where  he  does  so  honestly, 
and  does  not  resort  to  unfair  methods 
to  the  injury  of  another,  or  commit  a 
fraud  on  the  public.  Zagier  y.  Zagire 
(1914)  83  S.  E.  913,  167  N.  C.  616. 

Where  one  has  established  a  business 
and  a  reputation  for  an  article  under 
a  particular  name  and  label,  whether 
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the  words  constitute  a  trade-mark  or 
not,  another  cannot  lawfully  assume  the 
same  name,  even  though  it  be  his  own 
name  and  label,  or  the  same  with  slight 
alterations,  so  as  to  induce  the  belief 
that  his  imitation  is  the  original. 
Drake  Medicine  Go.  v.  Qlessner  (1903) 
67  N.  E.  722,  68  Ohio  St.  337. 

The  inventor  of  a  certain  ware  as- 
signed to  plaintiff's  assignor  the  right 
to  manufacture  the  same  and  use  the 
inventor's  name.  The  son  of  the  in- 
ventor worked  for  plaintiff  for  a  num- 
ber of  years,  and  thereafter  withdrew 
from  his  employment,  and  sold  ware, 
using  his  own  name,  with  imitations 
of  plaintiff's  label,  advertisements,  and 
trade  circulars,  intending  to  deceive 
the  public.  Held,  that  he  would  be  re- 
strained even  from  the  use  of  his  own 
proper  name  under  such  circumstances, 
irrespective  of  his  fraudulent  intent. 
Van  Stan's  Stratena  Co.  y.  Van  Stan 
(1904)  58  A.  1064,  209  Pa.  564,  103 
Am.  St  Rep.  1018. 

While  a  person  has  the  right  to  use 
his  own  name  for  legitimate  business 
purposes,  although  injury  may  inciden- 
tally result  to  another  therefrom,  yet  he 
^ill  not  be  permitted  to  use  it  in  a  man- 
ner to  commit  a  fraud  upon  purchasers, 
and  to  palm  off  his  wares  as  those  of 
another.  Robinson  v.  Storm  (1899)  52 
S.  W.  880,  103  Tenn.  40. 

18.  — -  Corporate      names. «  Unfair 

competition  does  not  arise  out  of  the 
use  in  a  corporate  name  of  the  sur- 
names of  one  or  more  of  the  incorpora- 
tors, where  such  use  by  the  individuals 
themselves  or  in  a  partnership  would 
not  be  open  to  that  charge.  Howe  Scale 
Co.  of  1886  V.  Wyckoff,  Seamans  & 
Benedict  (1905)  25  Sup.  Ct  609,  198  U. 
S.  118,  116  O.  G.  299,  49  L.  Ed.  972,  re- 
versing decrees  Wyckoff,  Seamans  & 
Benedict  v.  Howe  Scale  Co.  of  1886 
(1903)  122  Fed.  348,  58  O.  O.  A.  510, 
and  (C.  C.  1901)  110  Fed.  520. 

Unfair  competition  does  not  arise  out 
of  the  use  in  a  corporate  name  of  the 
surnames  of  one  or  more  of  the  incor- 
porators, where  such  use  by  the  indi- 
viduals themselves  or  in  a  partnership 
would  not  be  open  to  that  charge.    Id. 

Persons  seeking  to  form  a  corpora- 
tion may  not  take  the  name  of  a  cor- 
poration already  existing,  or  one  that 
is  to  be  used  to  deceive  the  public,  or 
to  be  passed  off  for  that  of  some  other 
person  or  firm  in  business.  Bender  v. 
Bender  Store  &  Office  Fixture  Co. 
(1913)  178  111.  App.  203;  Munn  &  Co. 
V.  Americana  Co.  (N.  J.  Ch.  1913)  88 
A.  330,  following  L.  Martin  Co.  v.  L. 
Martin  &  WUckes  Co.  (1908)  71  A. 
409,  75  N.  J.  Eq.  39. 

Borden's  Condensed  Milk  Company 
not  entitied  to  restrain  the  use  by  de- 
fendant of  the  name  ''Borden"  in  its 
corporate  name  of  "Borden  Ice  Cream 
Company,"  where  the  two  companies 
have  never  come  into  competition.  Bor- 
den Ice  Cream  Co.  v.  Borden's  Con- 
densed Milk  Coi   (1912)  201  Fed.  510^ 
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121  O.  O.  A.  200,  reversing  order  Bor- 
den's Condensed  Milk  Co.  v.  Borden  Ice 
Cream  Co.  (D.  C.  1912)  194  Fed.  554. 

Use  of  the  word  "Keystone"  as  part 
of  corporate  name,  in  connection  with 
sale  of  lubricating  oils  and  greases  is 
improperly  enjoined,  though  before  de- 
fendant engaged  in  business  plaintiff 
had  sold  lubricating  greases  known  as 
Keystone  greases,  under  the  name  of 
Keystone  Lubricating  Company.  Key- 
stone Oil  &  Mfg.  Co.  V.  Buzby  (1914) 
219  Fed.  473,  135  C.  C.  A.  185,  revers- 
ing decree  Buzby  v.  Keystone  Oil  & 
Mfg.  Co.  (D.  C.  1913)  206  Fed.  136. 

Piano  corporation,  organized  by  per- 
sons formerly  connected  with  original 
Knabe  business,  entitied  to  advertise 
and  represent  that  its  pianos  were  the 
only  pianos  made  by  a  living  Knabe. 
Knabe  Bros.  Co.  y.  American  Piano 
Co.  (1916)  229  Fed.  23,  143  C.  C.  A, 
325. 

Corporation  organized  by  persons  for- 
merly connected  with  plaintiffs  busi- 
ness, and  having  name  similar  to  plain- 
tiff's trade-name  and  trade-marks,  held 
entitied  to  use  its  corporate  name  on 
the  fall-boards  of  its  pianos.    Id. 

A  corporation  is  not  entitied  to  re- 
strain another  corporation  from  using 
the  same  corporate  name,  or  from  pub- 
lishing a  periodical  having  a  name  sim- 
ilar to  one  published  by  complainant, 
where  defendant's  paper  published  is  in 
a  state  distant  from  complainant,  and 
the  names  are  used  with  distinguishing 
characteristics  which  render  injury  to 
complainant  therefrom  improbable,  in 
the  absence  of  proof  that  such  injury 
has  actually  resulted.  Investor  Pub. 
Co.  of  Massachusetts  y.  Dobinson  (C. 
C.  1897)  82  Fed.  56. 

In  a  suit  for  unfair  competition  by  the 
fraudulent  use  by  defendants  of  the 
word  "Elgin"  in  the  trade-name  assum- 
ed by  them,  a  federal  court  has  no 
power  to  enjoin  completion  of  a  cor- 
poration under  the  same  name  which 
has  been  duly  authorized  by  the  prop- 
er authorities  of  another  state,  and 
which,  by  its  articles  of  incorporation, 
is  authorized  to  do  other  kinds  of  busi- 
ness which  would  not  compete  with  or 
injure  complainant.  Elgin  Nat.  Watch 
Co.  V.  Loveland  (C.  C.  1904)  132  Fed. 
41. 

In  the  absence  of  contract,  fraud,  or 
facts  raising  an  estoppel,  the  fact  that 
a  person  assists  in  forming  a  corpora- 
tion in  the  name  of  which  his  own  name 
is  used  does  not  preclude  the  use  of  his 
name  as  a  part  of  that  of  another  cor- 
poration in  which  he  subsequently  be- 
comes interested,  although  it  is  organ- 
ized to  engage  in  competing  business. 
Bates  Mfg.  Co.  v.  The  Bates  Mach.  Co. 
(C.  C.  1905)  141  Fed.  213. 

A  corporation  formed  by  B.,  who  was 
formerly  connected  with  complainant, 
will  not  be  enjoined  from  using  B.'s 
name,  which  was  also  used  by  complain- 
ant as  a  part  of  its  corporate  name, 
in  the  absence  of  any  contract  limiting 
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B.'s  right  to  use  his  name,  or  any  un- 
fair competition.  W.  F.  &  John  Barneff 
Co.  ▼.  Vandyck-ChurchiU  Ck).  (D.  0. 
1913)  207  Fed.  855. 

Ford  Motor  Company  held  entitled  to 
enjoin  dealer  in  auto  parts  not  manu- 
factured by  it  from  advertising  them  as 
Ford  articles  and  issuing  a  publication 
entitled  "Fordealer."  Ford  Motor  Go. 
V.  Wilson  (D,  C.  1915)  223  Fed.  808. 

Although  a  corporation  under  a  cer- 
tain name  no  longer  existed,  the  mem- 
bers thereof  might  nevertheless  do  a 
partnership  business  under  any  name 
not  interfering  with  any  earlier  party's 
use  thereof.  Ottoman  Gahvey  Co.  y. 
Dane  (1880)  05  lU.  203. 

The  Allegretti  Chocolate  Cream  Com- 
pany waff  engaged  in  the  business  of 
manufacturing  chocolate  creams.  Aft- 
erwards a  firm,  one  member  of  which 
was  named  Allegretti,  placed  diocolate 
creams  on  the  market  under  the  name 
Allegretti  and  RubeL  Held,  that  the 
Dse  of  the  name  was  a  fraud  on  the 
former  company.  Allegretti  Chocolate 
Cream  Co.  y.  Rubel  (1900)  86  HI.  App. 
GOO. 

A  corporation  may  acquire  the  right 
to  use  its  name  as  a  trade-mark,  and 
it  may  be  enjoined  from  doing  so  if 
some  other  person  having  the  same 
name  has  previously  acquired  the  right 
to  use  it  as  a  trade-mark  on  his  goods. 
Imperial  Mfg.  Co.  v.  Schwartz  (1903) 
105  SL  App.  525. 

The  use  of  corporate  names  may  be 
enjoined  under  the  general  principles 
of  unfair  competition.  Hartzler  y. 
Goshen  Cliurn  &  Ladder  Co.  (1914)  104 
N.  E.  34,  65  Ind.  App.  455. 

Plaintiff,  the  **Travelers*  Insurance 
Company  of  Hartford,  Conn.,"  is  en- 
gaged in  the  accident  insurance  busi- 
ness, specializing  in  the  insurance  of 
travelers  against  accident,  and  defend- 
ant the  "Travelers'  Insurance  Machine 
Companjr"  manufactures  automatic  ma- 
cbines  for  the  sale  and  delivery  of  ac- 
cident insurance  policies.  There  is  no 
mark  on  the  machine  suggestive  of 
plaintiff's  business,  and  the  tickets  is- 
sued are  in  the  name  of  the  "Daily  Ac- 
cident Insurance  Company.*'  Held,  in 
view  of  the  dissimilarity  in  the  names 
and  the  businesses,  defendant  will  not 
be  enjoined  from  using  the  words 
''Travelers'  Insurance"  as  a  part  of  its 
name  on  the  ground  of  unfair  competi- 
tion. Travelers'  Ins.  Mach.  Co.  v. 
Travelers'  Ins.  Co.  of  Hartford,  Conn. 
(1911)  134  S.  W.  877,  142  Ky.  523, 
judgment  modified  (1911)  136  S.  W. 
154.  143  Ky.  216. 

Where  a  patentee,  member  of  a  cor- 
poration formed  to  manufacture  his 
invention  insisted  that  his  name  appear 
on  such  product,  and  be  the  name  of 
the  corporation;  and  he  later  withdrew, 
forming  another  corporation  to  manu- 
facture the  same  product,  the  latter 
company  will  be  ezijoined  from  using 
patentee's  name  as  a  corporate  name» 
or  on  its  products,  packages,  and  adver- 


tisements. Penberthy  Injector  Oo.v  v. 
Lee  (1899)  78  N.  W.  1074,  120  Mich. 
174. 

A  corporation  is  not  entitled  to  use  its 
corporate  name  in  a  business  in  which 
the  use  thereof  is  likely  to  lead  pur- 
chasers to  buy  its  goods  for  the  goods 
of  those  by  whose  reputation  it  seeks  to 
profit  International  Silver  Co.  v.  Wil- 
liam H.  Rogers  Corp.  (1905)  60  A. 
187,  67  N.  J.  Eq.  646,  110  Am.  St  Rep. 
506,  reversing  orders  (1904)  57  A.  725, 
66  N.  J.  Eq.  140,  and  (1904)  57  A. 
1037,  66  N.  J.  Eq.  119. 

The  proprietor  of  a  trade-mark  con* 
sisting  chiefly  of  the  words,  "The  India 
Rubber  Comb  Company,"  is  entitled  to 
protection  against  an  imitation  consist- 
ing chiefly  of  the  words,  "The  India 
Rubber  Comb  and  Jewelry  Co.,"  al- 
though this  was  the  proper  corporate 
name  of  the  imitating  party;  there  be- 
ing strong  evidence  of  intention  to  imi- 
tate. India  Rubber  Co.  y.  Rubber 
Comb  &  Jewelry  Co.  (1879)  45  N.  Y. 
Super.  Ct  (13  Jones  &  S.)  258. 

The  S.  Howes  Co.  was  organized  in 
January,  1895;  the  Howes  Grain- 
Cleaner  Ck>.  in  February,  1896,  the  lat- 
ter being  named  for  its  president.  Both 
companies  manufactured  the  same  class 
of  machinery.  Held,  that  the  latter 
company  should  be  enjoined  from  using 
its  corporate  name.  S.  Howes  Co.  v. 
Howes  Grain-Cleaner  Co.  (1897)  46  N. 
T.  Supp.  165,  19  App.  Div.  625. 

Where  a  spool-silk  manufacturer 
merged  his  business  into  a  corporation, 
giving  it  his  name,  he  could  not  enjoin 
the  use  of  the  corporate  name  by  oth- 
ers, there  being  nothing  in  the  charac- 
ter of  the  article  produced  conveying 
the  idea  of  personal  ability  and  knowl- 
edge in  its  production  superior  to  ordi- 
nary artisans  skilled  in  the  trade,  so  as 
to  mislead  the  public.  Gutter  v.  Gude- 
brod  Bros.  Co.  (1899)  61  N.  Y.  Supp. 
225,  44  App.  Div.  606,  judgment  af- 
firmed (1901)  61  N.  B.  887,  168  N.  Y. 
512. 

Where  the  S.  M.  Co.,  organized  by  one 
S.  M.,  who  was  a  grandson  of  S.  M., 
who  had  organized  a  valuable  business 
which  he  sold  to  plaintiff,  was  leading 
the  public  to  believe  that  it  was  the 
original  undertaking  business,  it  was 
properly  enjoined  from  using  S.  M.'s 
name  or  advertising  that  he  was  con- 
nected with  it.  Stephen  Merritt  Burial 
&  Cremation  Co.  v.  Stephen  Merritt  Co. 
(1913)  140  N.  Y.  Supp.  895,  155  App. 
Div.  565. 

After  expiration  of  patents  under 
which  the  "Armington  &  Sims  Engine 
Company"  had  made  the  Armington  & 
Sims  engines,  a  corporation  subse- 
quently engaging  in  the  manufacture  of 
such  engines  has  no  right  to  use  the 
corporate  name  "Armington  &  Sims 
Company,"  and  hold  itself  out  as  the 
successor  of  the  "Armington  &  Sims 
Engine  Company,"  which  is  still  in  ex- 
istence, though  there  is  no  intention  to 
deceive,  and  the  latter  corporation  is 
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Dot  at  the  time  in  business,  and  there 
may  be  no  present  damages.  Arming- 
ton  Y.  Palmer  (18d8)  42  A.  308,  43  L. 
R.  A.  d5,  21  R.  I.  100,  79  Am.  St.  Rep. 
786. 

Purcliase  of  the  manufacturing  plant, 
machinery,  and  materials  of  a  corpora- 
tion does  not  give  the  purchaser  the 
right  to  use  as  its  name  the  name  of 
such  corporation.    Id. 

A  retiring  partner  who  has  the  right 
to  use  the  old  firm  name  may  not  give 
that  name  to  a  competing  corporation 
located  nearby  without  indicating  its 
corporate  character,  nor  advertise  it  as 
"our  firm,**  "our  new  store,*'  or  "our 
store  affords  facilities  for  conducting 
our  business  at  greatly  reduced  ex- 
penses." Fite  V.  Dorman  (Tenn.  1900) 
57  S.  W.  129. 

Where  D.  sold  his  interest  to  the  oth- 
er partners  of  the  firm  of  D.  &  Go. 
and  the  right  to  use  the  old  firm  name 
for  $150  per  month,  and  afterwards  the 
purchasing  member  and  D.  could  not 
agree  on  a  price  for  the  continuation 
of  the  use  of  the  old  firm  name,  and  D. 
and  others  then  formed  a  corporation 
under  the  title  of  D.  &  Co.,  in  the  same 
business  a  block  and  a  half  from  the  old 
stand,  such  corporation  had  the  right 
to  use  the  name  of  D.  &  Co.,  in  the  ab- 
sence of  any  agreement  between  D. 
and  his  former  partners  that  he  would 
not  engage  in  the  same  business;  such 
corporation  not  representing  itself  as 
the  successor  of  the  old  firm,  or  in  any 
sense  as  a  continuation  of  it    Id. 

Where  a  corporation  and  a  firm 
adopted  the  same  trade-name  and  en- 
gaged in  the  same  general  business  at 
points  remote  from  each  other,  they 
must  be  dealt  with  precisely  as  if  the 
names  were  those  of  private  firms,  and 
no  advantage  accrues  to  the  corpora- 
tion because  its  trade-name  was  its 
name.  Eastern  Outfitting  Co.  v.  Man- 
heim  (Wash.  1910)  110  P.  23. 

Withdrawal  of  a  stockholder  held  not 
to  affect  the  right  of  a  corporation  to 
use  the  corporate  trade-name,  though 
such  name  was  that  of  the  outgoing 
stockholder.  Wright  Restaurant  Co.  v. 
Seattle  Restaurant  Co.  (1912)  122  P. 
348,  67  Wash.  690. 

A  corporation  held  entitled  to  enjoin 
an  unfair  use  of  its  trade-name  wheth- 
er the  corporate  name  or  some  oth- 
er.   Id. 

Where  Wright,  after  incorporation  of 
his  business  as  the  Wright  Restaurant 
Company,  sold  his  interest  in  it  to  G., 
and  used  his  name  on  the  window  of  a 
restaurant  started  by  him  in  the  same 
neighborhood,  there  was  no  unfair  com- 
petition; there  having  been  no  agree- 
ment for  use  of  his  name.  Wright 
Restaurant  Co.  v.  Wright  (1913)  133 
P.  464,  74  Wash.  230. 

19.  Fraudulent  use  of  paokagee,  bot- 
tles, wrappers,  or  labelSd— Defendants' 
purchase  and  refilling  of  complainant's 
Prest-O-Lite  auto  gas  tanks,  when 
empty,  with  a  different  acetylene  gas, 
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and  sale  thereof  to  purchasers  under 
conditions  which  might  lead  them  to 
believe  they  were  obtaining  complain- 
ant's gas,  held  to  constitute  unlawful 
competition.  Prest-O-Lite  O).  v.  H. 
W.  Bogen  (C.  C.  1910)  209  Fed.  915; 
Same  v.  Davis  (D.  C.  1913)  209  Fed. 
917. 

Injunction  does  not  lie  to  restrain 
use  of  a  label  not  calculated  to  mislead 
purchasers  as  to  the  origin  of  goods, 
And  which  does  not  resemble  the  device 
of  complainant,  except  that  certain  let- 
ters in  defendant's  label  are  the  same 
a&  in  that  of  complainant.  Amoskeag 
•Mfg.  Co.  V.  Trainer  (1879)  101  U.  S. 
51,  56,  25  L,  Ed.  993. 

Appropriating  the  name  and  imitating 
the  bottles  in  which  Angostura  Bitters 
were  sold,  and  the  labels  thereon,  and 
in  some  cases  using  the  bottles  which 
originally  contained  such  bitters  as  the 
name  and  dress  of  bitters  made  in  Chi- 
cago, with  the  evident  purpose  of  sell- 
ing such  imitation  as  the  genuine  bit- 
ters, is  unfair  competition.  A.  Bauer 
&  Co.  V.  Siegert  (1903)  120  Fed.  81, 
66  C.  C.  A.  487. 

Where  defendant  put  out  a  soda  wa- 
ter syrup  in  unlawful  competition  with 
coca-cola,  complainant  was  entitled  to 
restrain  the  marketing  of  defendant's 
product  except  through  such  branches 
or  agencies  as  would  charge  defendant 
with  their  acts.  Coca-Cola  Co.  v.  Gay- 
ola  Co.  (1914)  211  Fed.  942,  128  C.  C. 
A.  440. 

Filling  an  empty  tank  bearing  the 
trade-mark  "Prest-O-Lite,"  or  dispos- 
ing of  such  tank  so  filled  without  oblit- 
erating the  trade -mark  and  securely 
fastening  on  it  a  notice  that  it  was  not 
filled  with  Prest-O-Lite  gas  is  unfair 
competition.  Prest-O-Lite  Co.  v.  Hei- 
den  (1915)  219  Fed.  845,  135  0.  C.  A. 
515. 

Where  complainants  have  been  using 
a  printed  label,  giving  their  firm  name 
and  a  statement  that  they  were  the 
sole  agents  for  a  certain  brand  of  can- 
ned salmon,  they  may  restrain  the  false 
and  fraudulent  use  by  defendants  of  that 
part  of  a  label  which  represents  that 
complainants  are  the  sole  agents  for 
defendants'  salmon,  whether  defend- 
ants' salmon  be  of  an  equal  or  inferior 
quality  to  those  sold  by  complainants. 
Coleman  v.  Flavel  (C.  C.  1886)  40  Fed. 
854. 

Where  both  parties  are  manufactur- 
ers of  liquid  bluing,  defendant  may  be 
restrained  from  using  old  bottles  of 
the  plaintiff  having  plaintiff's  name  up- 
on them.  Sawyer  Chrystal  Blue  Co.  v. 
Hubbard  (C.  C.  1887)  32  Fed.  388,  fol- 
lowing Evans  v.  Von  Laer  (C.  C.  1887) 
82  Fed.  153. 

Where  both  parties  are  dealers  h\ 
lime  juice,  the  defendant  has  no  right 
to  sell  lime  juice  in  bottles  stamped 
with  complainant's  name.  Evans  ▼. 
Von  Laer  (C.  C.  1887)  32  Fed.  153. 

In  a  suit  for  infringement,  complain- 
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ant  is  entitled  to  the  contiBuance  of  a 
temporary  restraining  order,  where  it 
appears  that  defendants  have  used  box- 
es marked  with  such  trade-mark  for 
goods  not  made  by  complainant,  al- 
though such  use  may  have  been  not  in- 
tentional. Gravenette  Go.  ▼.  Benjamin 
(a  C.  1900)  105  Fed.  621. 

Where  plaintiffs  have  the  sole  right 
to  use  the  trade-mark  "Golden  Wed- 
ding," as  applied  to  their  whisky,  de- 
fendant will  be  restrained  from  refill- 
ing plaintiffs*  barrels  carrying  such 
trade -mark,  to  palm  off  his  product  as 
that  of  the  plaintiffs.  Pontefact  r. 
Isenberger  (C.  G.  1900)  106  Fed.  499. 

One  who  refills  plaintifTs  bottles*  of 
a  distinctive  size  and  shape,  having 
tiieir  firm  name,  address,  and  their  reg- 
istered monogram  trade-mark  blown  in 
the  glass,  with  an  inferior  product, 
which  he  sells  without  notice  that  it  is 
not  genuine,  should  be  restrained.  Van 
Hoboken  v.  Mohns  &  E[altenbach  (O. 
C.  1901)  112  Fed.  528. 

Where  defendant  buys  or  exchanges 
for  empty  tanks  of  complainant  and 
refills  and  resells  the  same  without  re- 
moving the  trade-mark  plate,  but  in 
some  cases  covering  a  part  of  the  same 
by  a  paper  label  easily  removed,  stating 
that  the  tank  had  been  refilled  by  it, 
this  was  an  infringement  of  complain- 
ant's trade- mark,  and  entitled  com- 
plainant to  an  injunction.  Prest-0- 
Lite  Go.  ▼.  Avery  Lighting  Go.  (G.  G. 
1908)  161  Fed.  648. 

Recharging  acetylene  gas  tanks  made 
and  sold  by  complainant  for  use  on  au- 
tomobiles, when  brought  to  defendant 
by  the  owners  for  that  purpose,  or  the 
exchanging  of  such  recharged  tanks  for 
empty  ones,  in  each  case  placing  a  label 
thereon  showing  by  whom  the  recharg- 
ing was  done,  held  not  to  constitute 
unfair  competition.  Frest-O-Lite  Go. 
V.  Auto  Acetylene  Light  Go.  (G.  O. 
1910)  191  Fed.  90. 

Defendant's  use  of  complainant's 
^sses  intended  for  the  sale  of  com- 
phunant's  beverage  for  the  purpose  of 
selling  a  competing  beverage  held  un- 
lawful Moxie  Go.  v.  Bagoian  (D.  G. 
1912)  197  Fed.  680. 

Where  several  of  defendant's  stores 
sold  liquor  in  bulk  to  detectives  em- 
ployed by  plaintiff  and  delivered  to  the 
purchasers  empty  bottles  bearing  plain- 
tifTs  labels,  with  the  understanding 
that  the  liquor  was  to  be  used  in  refill- 
mg  such  bottles,  plaintiff  was  entitled 
to  an  injunction  against  such  unfair 
competition;  it  indicating  Uiat  defend- 
ant was  wiUing  to  make  further  sales, 
and  the  sales  without  knowledge  that 
the  purchasers  were  detectives  disclos- 
ed the  intent  and  purpose  as  if  made 
to  other  purchasers.  Hennessy  v. 
Wine  Growers'  Ass'n  (D.  G.  1914)  212 
Fed.  308. 

Wholesalers  who  sell  to  retailers  im- 
itation Ganadian  whisky  in  the  wood, 
knowing  that  most  of  that  so  purchas- 
ed ia  used  in  fraudulently  refilling  bot- 


tles, held  chargeable  with  unfair  com- 
petition. Hiram  Walker  &  Sons  v. 
Grubman  (D.  G.  1916)  224  Fed.  725. 

Party  selling  beverage  under  name  of 
plaintifTs  product  and  using  plaintiff's 
labels,  etc,  held  guilty  of  unfair  com- 
petition, and  to  be  enjoined,  though 
using  syrup  manufactured  by  plaintiff, 
but  not  authorized  to  use  it  in  that  way. 
Goca-Gola  Go.  v.  J.  G.  Butler  &  Sons 
(D.  G.  1916)  229  Fed.  224. 

Where  defendant,  with  fraudulent 
purpose,  places  on  the  goods  sold  by 
him  a  wrongful  imitation  of  the  name 
and  label  borne  by  plaintiff's  goods,  an 
injunction  wHl  be  awarded.  SmaU  v. 
Sanders  (1889)  118  Ind.  105,  20  N.  E. 
296. 

An  association  which  is  entitled  to 
the  benefit  of  St  Mass.  1895,  c.  462, 
relating  to  protection  "from  the  use  of 
counterfeit  labels  and  stamps,'^  is  enti- 
tled to  be  protected  against  the  use  of 
real  labels  in  a  fraudulent  way,  as  well 
as  against  the  use  of  counterfeits. 
Tracy  v.  Banker  (1898)  170  Mass.  266, 
49  N.  E.  308,  39  L.  R.  A.  508. 

An  infringement  of  trade-mark  by  the 
sale  of  cigars  of  another  make  from  a 
box  bearing  plaintiff's  registered  trade- 
mark does  not  warrant  the  allowance  of 
punitive  damages.  Lampert  v.  Judge 
&  Dolph  Drug  Go.  (1906)  100  S.  W. 
659,  119  Mo.  App.  693. 

Gne  who  had  received  for  sale  a  re- 
ceptacle filled  by  a  manufacturer  other 
than  the  owner  of  the  trade-mark 
thereon,  before  such  trade -mark  was 
registered  under  General  Business  Law 
N.  Y.  §  367,  held  not  denied  a  constitu- 
tional right  by  the  prohibition  of  the 
sale  after  the  registration,  since  such 
sale  was  contrary  to  the  common  law, 
and  was  a  misdemeanor  under  Penal 
Law  N.  Y.  §  2354.  Prest-O-Lite  Go.  v. 
Ray  (Mun.  Gt.  1913)  147  N.  Y.  S.  219, 
judgment  reversed  (1914)  147  N.  Y. 
Supp.  138,  162  App.  Div.  62. 

Where  defendant,  acting  for  a  third 
person,  sold  a  quantity  of  thread,  under 
the  belief  that  it  was  the  best  quality 
of  complainants'  manufacture,  but  It 
was  discovered  afterwards  that  the  silk 
was  of  an  inferior  quality,  and  had 
been  redyed,  when  defendant  took  back 
the  silk  and  held  it  for  the  true  owner, 
this  would  not  be  sufficient  ground  to 
restrain  defendant  from  selling  an  in- 
ferior silk  with  the  device  used  for 
complainants'  best  quality.  Appeal  of 
Wilcox  (Pa.  1888)  12  Atl.  578. 

20.  Reference  to  previous  oonnection 
with  another .F— An  employ^,  on  engaging 
in  business,  may  advertise  himself  as 
late  "of"  the  firm  by  which  he  was  em- 
ployed, nothing  appearing  from  the  way 
the  sign  is  painted  that  it  will  mislead 
the  public,  and  thereby  injure  the  firm. 
Holbrook  v.  Nesbitt  (1895)  163  Mass. 
120,  39  N.  B.  794;  Sanders  v.  Bond 
(1891)  47  Mo.  App.  363. 

Gomplainant  became  the  owner  of  the 
business  and  good  will  of  "Best  &  Go., 
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Lilliputian  Bazaar/'  in  New  Tork,  which 
had  a  large  mail  order  business  through- 
out the  country.  Defendant,  the  son  of 
a  former  proprietor  of  the  New  York 
business,  established  a  similar  business 
in  Chicago,  using  the  name  "A.  S.  Best 
&  Co.,"  and  on  his  sign  the  words  "Lil- 
iputian  Outfitters,"  and  "formerly  with 
Best  &  Co.,  New  York."  He  also  en- 
gaged in  the  mail  order  business.  Held, 
that  complainant  was  entitled  to  an  in- 
junction restraining  defendant  from 
using  the  name  "Best  &  Co./*  with  or 
without  prefixes,  and  also  the  name 
"Liliputian"  in  connection  therewith,  in 
competition  with  his  own  business. 
Ball  v.  Best  (C.  0.  1005)  186  Fed.  434. 

Defendant  held  entitled  to  advertise 
former  connection  of  its  officers  with 
manufacture  of  Knabe  pianos,  provided 
it  took  precautions  against  confusion. 
Knabe  Bros.  Co.  v.  American  Piano  Co. 
(1916)  229  Fed.  23,  143  C.  C.  A.  325. 

Where  defendant  displayed  the  names 
of  S.  L.  &  G.  H.  Rogers,  with  the  as- 
sertion that  they  were  "the  only  real 
Rogers  Bros.,"  and  that  the  goods  were 
"the  real  Rogers  goods,"  such  action 
was  clearly  for  the  purpose  of  deceiv- 
ing the  public,  and  constituted  unfair 
competition,  against  which  the  actual 
successor  to  the  original  business  was 
entitled  to  a  preliminary  injunction.  In- 
ternational Silver  Co.  v.  Simeon  L.  & 
George  H.  Rogers  Co.  (C.  C.  1901)  110 
Fed.  955. 

The  use  of  a  label  stating  that  the 
manufacturer  was  a  son  of  a  successor 
of  the  "original  Charles  Emerson,  Em- 
erson Place/'  held  no  infringement  on 
a  label  stating  that  a  strop  was  made 
by  "Charles  Emerson,  Emerson  Place"; 
both  parties  having  a  right  to  manufac- 
ture the  "Emerson  strop."  Emerson 
V.  Badger  (1869)  101  Mass.  82. 

Where  one  transferred  to  a  corpora- 
tion his  business,  and  the  good  will 
thereof,  and  was  taken  into  its  employ 
as  an  officer  for  four  years,  on  the  dis- 
solution of  his  connection  with  the  cor- 
poration, and  engaging  in  a  rival  busi- 
ness, he  would  not  be  enjoined  from 
advertising  himself  as  formerly  connect- 
ed with  such  corporation.  Newark  Coal 
Co.  V.  Spangler  (1896)  54  N.  J.  Eq.  354, 
34  Ati.  932. 

,  Where  a  firm  engaged  in  business  un- 
der a  trade-name  consisting  of  a  por- 
tion of  the  names  of  both  partners 
transferred  its  business,  stock  in  trade, 
and  good  will  to  a  corporation,  such 
corporation  was  entltied  to  continue  to 
advertise  its  business  -  under  the  name 
of  the  old  firm,  and  as  "successor  of" 
such  firm,  though  it  did  so  in  such  man- 
ner as  to  avoid  so  far  as  possible  call- 
ing public  attention  to  the  successor- 
ship.  Smith  V.  David  H.  Brand  &  Co. 
(1904)  58  A.  1029,  67  N.  J.  Eq.  529. 

Where  defendant  used  a  sign  with  the 
name  of  his  old  firm  in  letters  much 
larger  than  those  stating  his  former 
connection  therewith,  and  since  there 
w^as  no  reason  for  such  a  distinction  in 
the  size  of  the  words,  it  would  be  in- 
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f erred  that' the  sign  waa  calculated  to 
mislead  the  public,  wMch  constituted 
unfair  competition  which  the  retiring 
partners  were  entitied  to  restrain. 
Smith  V.  Cooper  (N.  Y.  1877)  5  Abb.  N. 
C.  274. 

A«,  having  left  B.'s  service,  may  not 
be  enjoined  from  using  a  sign  stating 
that  he  waa  "late  with"  B.  Van  Wyck 
V.  Horowitz  (N.  Y.  1886)  39  Hun,  237. 

Where  defendant  learned  the  compo- 
sition of  a  medicine  while  employed  by 
the  manufacturer,  and  after  termina- 
tion of  the  employment  he  compounded 
and  sold  such  medicine  on  his  own  ac- 
count, it  was  not  unlawful  competition 
to  represent  his  previous  connection 
with  the  manufacturer,  and  that  the 
medicine  he  made  and  sold  was  tiie 
same  in  character  and  composition  as 
that  made  by  such  manufacturer,  if 
such  was  the  case.  Schmid  v.  Maeurer 
(1887)  9  N.  Y.  St.  Rep.  843. 

Plaintiff  owned  a  collection  of  models 
known  as  "Dr.  Kafan's  Museum  of  Anat- 
omy." Defendant  falsely  described  his 
models  in  his  advertisements  as  "lately 
forming  the  major  part  of  Dr.  Kahn's 
celebrated  museum  of  anatomy."  Held, 
that  defendant  would  be  enjoined  from 
selling  his  models  as  part  of  the  Kahn 
museum.  Jordan  v.  O'Connor  (1891) 
27  Abb.  N.  C.  376,  17  N.  Y.  Supp.  462. 

Defendant  withdrew  from  the  firm  of 
Marcus  Ward  &  Co.,  Limited,  which 
was  engaged  in  the  manufacture  of  linen 
papers,  and  established  the  firm  of  Wm. 
H.  Ward  &  Co.,  engaged  in  the  same 
business.  Plaintiff  cannot  enjoin  de- 
fendants from  placing  the  words  "Mar- 
cus Ward's  Son"  on  their  goods,  and 
the  expression,  "Late  of  the  firm  of 
Marcus  Ward  &  Co.,"  on  their  letter- 
heads. Marcus'  Ward  &  Co.  v.  Ward 
(1891)  61  Hun,  625, 15  N.  Y.  Supp.  913. 

An  employ^  and  officer  of  plaintiff 
who  opened  a  business  of  his  own  and 
used  stationery  and  advertising  cards 
so  closely  resembling  those  of  plaintiff 
as  to  deceive,  and  published  notices 
of  removal  calculated  to  lead  persons  to 
believe  that  reference  was  made  to 
plaintiff,  and  not  to  defendant,  will  be 
enjoined.  United  States  Frame  &  Pic- 
ture Co.  V.  Horowitz  (1906)  100  N.  T. 
Supp.  706,  61  Misc.  Rep.  101. 

Use  of  a  circular  deceptively  headed, 
and  containing  untrue  statements  as  to 
previous  connection  with  plaintiffs  con- 
cern should  be  viewed  from  the  stand- 
point of  deception  to  the  ordinary  pur- 
chaser, and  plaintiff  was  entitled  to  an 
injunction  to  restrain  such  unlawful 
competition.  Cincinnati  Bell  Foundry 
Co.  V.  Dodds  (Ohio,  1887)  19  Wkly. 
Law  Bui.  84. 

21.  Iiiterfarenoe  with  business  of  an- 
oth6r.F— The  use  of  imitative  labels  and 
devices,  in  connection  with  an  inferior 
article,  which  is  sold  to  retailers  at  a 
reduced  price,  with  the  purpose  and  re- 
sult of  enabling  them  to  sell  it  to  con- 
sumers as  the  goods  of  another,  will  be 
enjoined.    Garrett  y.  T.  H.  Garrett  & 
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Go.  a884)  78  Fed.  472,  24  C.  G.  A.  173. 

Where  defendant  applied  names 
adopted  by  plaintiff  to  goods  of  other 
manafacturera,  and  offered  them  for 
sale  under  these  names  for  the  purpose 
of  diverting  complainant's  trade  to 
themselves,  the  use  of  these  names  and 
of  the  word  "American"  therein  by  the 
defendants  was  properly  enjoined.  Sha- 
ver V.  Heller  &,  Mer&  Co.  (1901)  106 
Fed.  821,  48  G.  C.  A.  48,  65  L.  B.  A. 
878,  affirming  decree  Heller  &  Merz  Go. 
V.  Shaver  (G.  G.  1900)  102  Fed.  882. 

That  a  defendant  has  been,  and  still 
it,  a  large  purchaser  of  an  article  made 
by  complainant  as  a  jobber,  does  not 
preclude  it  from  placing  on  the  market 
a  competing  article  of  its  own  manu- 
facture. 6.  W.  Gole  Go.  v.  American 
Cement  &  OU  Go.  (1904)  ISO  Fed.  703, 
€5  G.  G.  A.  105. 

Where  complainant  arbitrarily  select- 
ed the  name  "Flare  Front,"  and  used  it 
to  designate  and  distinguish  an  automo- 
bile lamp  made  by  him  for  so  long  a 
time  that  it  became  associated  by  pur- 
chasers with  his  lamps,  defendant  had 
no  right  to  appropriate  and  use  such 
name  to  aid  him  in  palming  off  on  pur- 
chasers as  complainant's  lamps  of  his 
own  make.  Rush  more  v.  Saxon  (1909) 
170  Fed.  1021,  95  G.  G.  A.  671. 

Where  defendant  sold  three  bottles  of 
ipnrious  whisky  bearing  complainant's 
trade-mark  to  complainant's  detectWes, 
and  also  had  in  his' possession  a  supply 
of  labels  carrying  complainant's  trade- 
mark, which  might  be  easily  affixed  to 
aparious  goods,  so  as  to  palm  it  off  on 
the  public  for  complainant's  straight 
wUsky,  defendant's  acts  constituted  a 
continuing  menace  to  complainant's 
business,  entitling  complainant  to  in- 
juictive  relief.  Julius  Kessler  &  Go. 
V.  Goldstrom  (1910)  177  Fed.  392,  101 
C.  G.  A.  476;  Same  v.  Klein  (1910)  177 
394, 101  G.  G.  A.  478. 

Where  defendant  has  undertaken  the 
representation  of  the  full  score  of  plain- 
tiff's opera,  and  has  hastened  his  prep- 
arations and  changed  the  day  to  an 
earlier  one  for  the  purpose  of  anticipat- 
ing the  performance  of  plaintiff's  as- 
signs, a  motion  to  enjoin  its  perform- 
ance will  be  granted.  Thomas  v.  Len- 
non  (G.  G.  1883)  14  Fed.  849. 

The  measure  of  damages  is  limited  by 
tile  extent  to  which  the  unlawful  use  of 
'the  design  by  the  defendant  has  inter- 
fered with  the  sale  of  plaintiff's  com- 
modity. Atiantic  Milling  Go.  v.  Rob- 
inson (G.  G.  1884)  20  Fed.  217,  appeal 
dismissed  Rowland  v.  Atiantic  Milling 
Co.  a889)  10  Sup.  Gt  1073,  136  U.  S. 
64a  34  L.  Ed.  549. 

Though  complainant  could  not  have  an 
exclusive  property  in  the  words  *'St 
Louis"  as  a  trade-mark,  or  the  exclu- 
sive right  to  designate  bis  beer  by  the 
name  of  "St.  Louis  Lager  Beer,"  yet, 
as  his  beer  had  always  been  made  at 
that  cit^,  his  use  of  the  designation 
upon  his  labels  was  legitimate,  and  de- 
fendant, whose  beer  was  made  in  New 
York,  should  be  enjoined  from  diverting 


his  trade  by  simulating  his  labels,  or 
representing  his  products  as  those  of 
complainant  Anheuser-Busch  Brewing 
Ass'n  V.  Piza  (G.  G.  1885)  24  Fed.  149. 

Sale  by  defendants  of  a  deleterious 
substance,  represented  by  the  latter  to 
be  in  part  or  in  whole  the  same  sub- 
stance in  which  complainants  are  deal- 
ing, and  of  which  they  are  the  sole  pro- 
ducers, and  which  is  admittedly  of  a 
beneficial  character,  will  be  restrained. 
Gil7  of  Garlsbad  v.  Tibbetts  (G.  G.  1892) 
51  Fed.  852. 

Where  it  clearly  appears  that  defend- 
ants have  closely  imitated  plaintiff's  la- 
bels, patterns,  and  style,  and  have  done 
obvious  damage  to  his  business  from 
the  business  methods  employed,  plain- 
tiff is  entitied  to  relief  on  the  ground 
of  fraud,  independently  of  the  validity 
of  his  trade-marks.  Gleveland  Stone 
Go.  Y.  Wallace  (G.  G.  1892)  52  Fed. 
431. 

The  sale  of  whisky  in  bulk  under  a 
trade-mark  by  a  distiller  does  not  jus- 
tify the  vendee  in  bottling  for  retail, 
and  in  using  on  the  botties  the  trade 
label  which  the  distiller  uses  on  smaller 
bottles  of  the  same  brand  of  whisky 
when  prepared  by  himself  for  the  re- 
tail trade.  Krauss  v.  Jos.  R.  Peebles* 
Sons  Go.  (G.  G.  1893)  58  Fed.  585. 

Where  defendant,  who  had  been  in 
plaintiff's  employ,  began  the  manufac- 
ture and  sale  of  certain  toilet  prepara- 
tions, with  the  same  names  as  plain- 
tiff's, manufactured  in  the  United 
States,  but  marked  with  labels  in  the 
Frencti  language,  and  devised  to  give  the 
impression  that  the  goods  were  French, 
also  stating  that  he  was  "formerly 
with"  the  Parfumerie  E.  P.,  in  such  a 
manner  as  to  give  the  impression  that 
the  latter  was  the  name  of  the  manu- 
facturer, and  he  placed  upon  them  a 
picture  closely  resembling  a  picture 
used  on  plaintiff's  labels,  defendant  was 
attempting  to  palm  off  his  goods  as 
plaintiff's,  and  the  use  of  such  labels 
should  be  enjoined.  Klotz  v.  Hecht  (G. 
G.  1896)  73  Fed.  822. 

Gne  who  makes  stoves  and  ranges  in 
the  similitude  of  those  long  manufac- 
tured and  sold  by  another,  with  the 
fraudulent  purpose  and  result  of  palm- 
ing them  off  upon  the  trade  and  pub- 
lic as  the  manufacture  of  such  other, 
may  be  enjoined,  whether  the  feature 
imitated  constitutes  a  trade-mark  or 
not  Buck's  Stove  &  Range  Go.  t. 
Kiechle  (G.  G.  1896)  76  Fed.  758. 

Gomplainant  had  long  used  labels 
having  a  white  background  and  black 
lines  around  the  margin,  bearing  in 
large  black  letters  the  word  "Saponi- 
fier."  Defendant  adopted  a  similar 
package,  a  label  with  the  same  word  in 
prominent  black  letters,  placing  his 
ovm  trade-name  on  the  label,  and  oth- 
erwise differentiating  the  reading  mat- 
ter appearing  in  small  type.  He  de- 
liberately sought  out  the  localities  in 
which  complainant  had  created  a  de- 
mand for  "Saponifier,"  with  the  pur- 
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pose  and  result  of  fTmhiiny  retailers  to 
pass  off  his  article  for  compiainant's. 
Held,  that  this  was  unfair  competition, 
and  defendant  should  be  enjoined. 
Pennsylvania  8alt  Manuf'g  Co.  t.  My- 
era,  (C.  C.  1897)  79  Fed.  87,  appeal 
dismissed  Myers  y.  Pennsylvania  2Salt 
Mfg.  Co.  (1897)  82  Fed.  1003,  27  a 
C.  A.d83. 

A  retailer,  whose  clerks,  on  receiving 
requests  for  a  particular  brand  of 
goods,  wrap  up  and  deliver  competing 
goods,  will  be  enjoined.  Saxleimer  v. 
Eisner  &  Mendelson  Co.  (C.  C.  1898) 
88  Fed.  61,  decree  modified  (1899)  91 
Fed.  636,  33  C.  C.  A.  291. 

A  bill  to  recover  for  losses  may  be 
maintained  against  one  who  has  made 
and  sold,  labels  and  wrappers  in  imita- 
tion of  complainant's,  by  the  use  of 
which,  it  is  alleged,  complainant's  busi- 
ness has  repeatedly  been  interfered 
with,  and  the  goods  of  others  sold  as 
his.  Hildreth  v.  Sparks  Mfg.  Co.  (C. 
C.  1899)  99  Fed.  484. 

The  California  Fig- Syrup  CJompany  is 
entitled  to  protection  from  unfair  com- 
petition, irrespective  of  any  question  of 
trade-mark,  and  to  an  injunction 
against  the  production  and  sale  of  a 
similar  article  put  up  in  such  form  that 
it  can  be  sold  to  an  ordinary  purchaser 
as  the  preparation  of  such  company. 
California  Fig-Syrup  Co.  v.  Worden 
(C.  C.  1899)  95  Fed.  132. 

Where  defendant  furnished  bitters 
not  made  by  complainant,  in  a  demijohn 
marked  "H.  Bitters,"  and  on  another 
occasion,  when  the  bulk  bitters  were 
called  for,  furnished  an  empty  Hostet- 
ter's  Bitters  bottle,  and  filled  it  there- 
with, plaintiff  was  entitled  to  an  injunc- 
tion; he  having  the  exclusive  right  to 
the  name  "Hostetter."  Hos tetter  Ck>. 
V.  Martinoni  (C.  C.  1901)  110  Fed.  524. 

The  manufacturer  of  an  antiseptic,  to 
which  he  gave  the  artificial  name  "Ar« 
gyrol,"  held  entitled  to  restrain  a  job- 
bing druggist  from  placing  argyrol  on 
his  price  list  and  supplying  customers 
who  called  for  the  same  with  a  differ- 
ent and  cheaper  preparation  in  its  place. 
Barnes  v.  Pierce  (C.  C.  1908)  164  Fed. 
213. 

Where  defendant  sold  a  doll  of  simi- 
lar design  to  that  of  plaintifTs  ''Bil- 
liken/'  called  "Killiblues,"  put  up  in  a 
similar  carton,  defendant's  doll  was  in- 
tended to  deceive  ordinary  purchasers, 
and  hence  plaintiff  established  a  case 
of  unlawful  competition  against  the 
manufacturer,  and  against  sellers  of 
the  "Killiblues"  doU  with  the  expecta- 
tion that  purchasers  would  buy  them 
for  "Billikens."  Billiken  Co.  v.  Baker 
&  Bennet  Co.  (C.  C.  1909)  174  Fed. 
829. 

Plaintiff  held  entitled  to  enjoin  de- 
fendant from  substituting  product  of 
other  manufacturers,  when  plaintiff's 
product  is  ordered,  but  not  to  restrain 
use  of  plaintilTs  name  in  its  catalogue 
in  advertising  plaintiff's  property.  Ve- 
hicle Apron  &  Hood  Co.  v.  American 
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Tire  &  Rubber  Co.  (D.  C.  1912)  193 
Fed.  372. 

Where  one  has  established  a  business 
in  his  name,  equity  will  restrain  an- 
other of  the  same  name  from  using 
it  in  the  same  line  of  business  with  the 
fraudulent  intent  of  attracting  custom 
intended  for  the  first  user.  Allegretti 
V.  Allegretti  Chocolate-Cream  Co. 
(1898)  52  N.  E.  487,  177  111.  129,  af- 
firming decree  Rubel  v.  Allegretti 
Chocolate-Cream  Ck).  (1898)  76  IlL 
App.  581. 

Certain  persons  were  engaged  as 
partners  in  the  express  business  be- 
tween Boston  and  Somerville.  Two  of 
them  sold  to  the  other  their  share  of 
all  the  property  used  in  the  business, 
and  the  interest  and  good  will  thereof, 
agreeing  in  writing  not  to  do  anything 
which  should  in  any  way  impair  or  in- 
jure such  good  will.  Held,  an  injunc- 
tion should  issue  to  restrain  such  out- 
going partners  from  soliciting,  doing, 
or  obtaining  any  work,  trade,  or  cus- 
tom from  any  of  the  customers  or  per- 
sons who  had  formerly  been  customers 
of  the  firm,  and  from  doin^  anything 
which  would  injure  the  purchasing 
partner's  business.  Angier  v.  Webber 
(1867)  96  Mass.  (14  Allen)  211,  92 
Am.  Dec.  748. 

There  is  a  remedy  at  law  against  a 
business  rival  who  injures  his  competi- 
tor by  false  representations,  such  as 
that  he  is  dead  or  gone  out  of  business, 
or  that  the  former's  goods  are  the 
same  as  the  latter's.  Smith  v.  Imus 
(1885)  24  N.  W.  830,  57  Mich.  456.  re- 
hearing denied  Same  v.  Walker  (1886) 
26  N.  W.  783,  57  Mich.  456. 

One  who  fraudulently  represents  that 
customers  dealing  with  him  are  deal- 
ing with  a  rival  merchant,  held  guilty 
of  unfair  competition.  Joseph  S.  Baum 
Meroantile  Co.  v.  Levin  (Mo.  App. 
1915)  174  S.  W.  442. 

Where  an  employ^  and  officer  of 
plaintiff  opened  a  place  of  business  of 
his  own  and  advertised  in  a  manner 
containing  no  misleading  references  to 
his  removal  and  to  his  previous  loca- 
tion, it  constituted  fair  competition. 
United  States  Frame  &  Picture  Co.  v. 
Horowitz  (1906)  100  N.  Y.  Supp.  705, 
51  Misc.  Rep.  101. 

A  photographer  may  not  enjoin  the 
defendant,  engaged  in  manifold  repro- 
ductions, from  using  uncopyrighted 
photographs  made  by  plaintiff  for  re- 
production, when  such  photograph  was 
given  to  defendant  with  the  sitter's 
consent.  White  Studio  v.  Dreyfoos 
(1913)  142  N.  Y.  Supp.  37,  156  App. 
Div.  762.  V 

Sales  of  defendant's  traps  to  plain- 
tiffs agents  when  they  called  for  a  trap 
like  plaintiff's  held  not  a  sufficient  foun- 
dation for  damages  in  a  suit  for  in- 
fringement Onieda  Community  v. 
Onieda  Game  Trap  Co.  (Sup.  1914)  150 
N.  Y.  Supp.  918,  judgment  affirmed 
(1915)  154  N.  Y.  Supp.  891,  168  App. 
Div.  769. 
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Complainants  had  been  engaged  for 
aereral  years  in  the  manufacture  of 
muslin  shirtings  under  the  name  "Wam- 
stttta/'  and  where  defendants  marked 
tlie  name  "Wamyesta"  on  shirts  made 
of  muslin  of  an  inferior  quality,  declar- 
ing such  shirts  to  be  made  of  "Wam- 
yesta"  muslin,  whereas  no  such  brand 
of  muslin  existed,  and  defendants'  acts 
tended  to  impair  plaintiffs'  reputation 
as  manufacturers  of  muslin,  such  acts 
were  illegal,  and  constituted  an  unlaw- 
ful Interference  with  plaintiffs'  busi- 
ness, entitling  it  to  an  injunction. 
WamsatU  Mills  y.  AUen  (Pa.  1878)  6 
Wkly.  Notes  Oas.  189. 

Flaintilfs,  who  owned  the  copyright 
of  H  P.  Roe*s  novels,  published  them 
in  two  editions;  one  printed  on  thin 
paper  with  paper  covers,  and  retailing 
at  60  cents  a  copy,  and  the  other  hand- 
Bomely  finished,  and  bound  in  cloth,  re- 
tailing at  $1.50  a  copy.  Defendants 
purchased  over  60,000  copies  of  the 
paper  edition,  and,  binding  them  in 
cloth,  offered  them  for  sale  at  40  cents 
each  in  1,000  lots,  and  stated  that  they 
were  '^e  paper  E.  P.  Roe  book  bound 
in  doth,  which  is  an  exact  copy  of  the 
genuine  $1.50  edition."  Held,  that  a 
preliminary  injunction  prohibiting  such 
sales  was  properly  denied.  Dodd  t. 
Smith  (1891)  144  Pa.  340,  22  Atl.  710, 
29  Wkly.  Notes  <^s.  0. 

The  adoption  by  a  telephone  company 
of  the  same  number  as  a  call  for  its 
Trouble  Department  as  that  used  by  a 
rival  company  previously  established 
for  its  Trouble  Department,  enabling 
the  newer  company  to  learn  through 
mistakes  of  subscribers  of  the  older 
company  of  cases  of  trouble  in  the  use 
of  its  telephones,  was  not  unfair  com- 
petition against  which  an  injunction 
would  issue.  '  Rocky  Mountain  Bell 
Telephone  Co.  v.  Utah  Independent 
Telephone  Ck>.  (Utah,  1906)  88  P.  26. 

The  fact  that  an  article  prepared  ac- 
cording to  a  certain  recipe,  but  not 
protected  by  a  patent,  has  for  some 
time  been  made  and  sold  only  by  a  cer- 
tain manufacturer,  does  not  render  it 
unlawful  for  any  other  person  acquaint- 
ed with  its  composition  to  manufacture 
and  sell  the  same.  Marshall  v.  Pink- 
ham  (18S3)  62  Wis.  572,  9  N.  W.  615, 
3S  Am.  Rep.  756. 

22«  Dlsparagamant  of  goods  of  an- 
other,.—«A  circular  containing  garbled  ex- 
tracts from  a  competitor's  statements, 
calculated  to  mislead  the  public,  and 
which  in  fact  created  confusion  which 
it  was  the  purpose  of  complainant  to 
prevent,  was  constructively  fraudulent, 
even  if  Qot  so  intended,  and  its  promul- 
gation caused  an  injury  to  complainant, 
against  which  he  was  entitled  to  protec- 
tion of  injunction.  Halstead  v.  Hous- 
ton (C.  C.  1901)  111  Fed.  376. 

Notices  of  claims  of  infringement 
given  by  the  owner  of  a  patent  to  cus- 
tomers of  a  manufacturer  of  a  similar 
article,  or  even  threats  of  suit,  if  in 
good  faith,  are  within  its  rights  and 


not  actionable  as  acts  of  unfair  com- 
petition. Cnip  Bar  Mfg.  Co.  v.  Steel 
Protected  Concrete  Co.  (D.  C.  1918) 
209  Fed.  874,  decree  affirmed  (C.  C. 
A.  1914)  213  Fed.  223. 

A  label  is  not  objectionable,  as  de- 
nouncing other  cigars  than  union-made 
ones,  because  it  states  that  the  cigars 
to  which  it  is  attached  were  made  by 
"an  organization  opposed  to  inferior, 
rat- shop,  coolie,  prison,  or  filthy  tene- 
ment house  workmanship."  Hetterman 
V.  Powers  (1897)  43  S.  W.  180,  102 
Ey.  133,  19  Ky.  Law  Rep.  1087,  39  L. 
R.  A.  211,  80  Am.  St  Rep.  34a 

Where  defendants,  in  order  to  injure 
plaintiff,  falsely  represented  to  certain 
of  plaintiff's  customers  that  plaintiff 
had  no  right  to  use  a  certain  label,  sign, 
and  trade-mark,  and  that  the  defend- 
ants were  the  sole  and  exclusive  own- 
ers thereof,  and  threatened  to  sue  such 
customers  of  plaintiff  and  many  others 
who  purchased  plaintiff's  tobacco,  by 
reason  whereof  plaintiff's  trade  was 
greatly  lessened,  plaintiff  was  entitled 
to  sue  and  recover  damages  necessarily 
resulting  from  such  acts.  McElwee  v. 
Blackwell  (1886)  94  N.  C.  261. 

(C)  DefeMBs 

23.  In  oon6ral.F— It  is  no  defense  that 
the  name  of  one  of  the  infringing  firm 
accompanied  the  brand  on  the  goods 
sold  by  them,  instead  of  the  name  of 
complainants.  Menendez  v.  Holt  (1888) 
128  U.  S.  514,  9  Sup.  Ot  143,  32  L. 
Ed.  526. 

Liability  for  infringement  of  a  label 
and  bottle  is  not  avoided  by  the  infring- 
er's use  of  an  additional  label  which  is 
a  mere  importer's  private  mark.  Sax- 
lehner  v.  Eisner  &  Mendelson  Co. 
(1900)  21  Sup.  Ct  7,  179  U.  S.  19,  45 
L.  Ed.  60,  reversing  decree  (1899)  91 
Fed.  536,  33  C.  C.  A.  291. 

Cne  member  of  a  firm  engaged,  under 
the  firm  name  of  M.  A.  T.  &  Co.,  in 
the  manufacture  and  sale  of  "Simmons' 
Liver  Medicine,"  retired,  and  bound 
himself  not  to  engage  in  manufacturing 
the  said  medicine  "under  any  name  or 
style."  Afterwards  he  formed  a  part- 
nership which  made  and  sold  a  com- 
pound called  "M  A.  T.'s  Liver  Invig- 
orator,"  in  wrappers  and  packages  cal- 
culated to  induce  the  belief  that  it  was 
the  "Simmons'  Liver  Medicine."  Held 
an  infringement,  and  it  was  no  defense 
that  they  had  discontinued  the  use  of 
the  word  "Simmons."  Chattanooga 
Medicme  Co.  v.  Thedford  (1894)  66 
Fed.  544,  14  C.  C.  A.  101,  reversing 
M  A.  T.  &  Co.'s  Original  and  Only 
Genuine  Liver  Medicine,  or  Black 
Draught  (C.  C.  1891)  49  Fed.  949,  and 
(C.  C.  1893)  58  Fed.  347. 

It  is  not  a  defense  to  infringement  of 
a  trade-mark  that  defendant's  business 
is  confined  to  a  single  state,  and  that 
complainant,  which  is  a  foreign  corpo- 
ration as  to  such  state,  has  not  com- 
plied with  its  laws  to  qualify  itself  to 
do  business  therein.     Consolidated  Ice 
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Co.  V.  Hygeia  Distilled  Water  Co. 
(1907)  151  Fed,  10,  80  C.  C.  A.  500, 
aflirming  decree  Hygeia  Distilled  Wa- 
ter Co.  y.  Consolidated  Ice  Co.  (C.  O. 
1906)  144  Fed.  139. 

No  defense  to  a  suit  for  infringement 
of  plaintiff's  trade-mark  that  such  mark 
was  produced  while  the  article  was  be- 
ing made;  it  not  appearing  that  the 
pattern  of  the  gripping  surface  of  the 
roll  was  required  to  be  the  same  as  the 
trade -mark  stamped  on  complainant's 
nails  in  order  to  their  successful  manu- 
facture. Capewell  Horse  Nail  Co.  ▼. 
Mooney  (1909)  172  Fed.  826,  97  C.  0. 
A.  248. 

It  is  no  defense  to  a  continuing  in- 
fringement of  a  trade-mark  that  a  third 
person  before  the  infringement  acquir- 
ed the  right  to  the  trade-mark  which 
he  abandoned  by  assignment  or  non- 
user,  without  the  good  will  of  his  busi- 
ness years  before  the  infringement,  or 
that  others  who  have  renounced  their 
right  to  the  trade-mark  or  have  con- 
veyed it  to  plaintiff  formerly  infringed 
the  owner's  rights.  Layton  Pure  Food 
Co.  V.  Church  &  Dwight  Co.  (1910) 
182  Fed.  24.  104  C.  C.  A.  464. 

That  a  complainant  may  conduct  its 
business  in  a  manner  in  violation  of 
the  an ti- trust  law  is  no  defense  to  a 
suit  for  infringement  of  a  trade-mark. 
Searchlight  Gas  Co.  v.  Prest-O-Lite 
Co.  (1914)  215  Fed.  692,  131  C.  C.  A- 
626. 

Begistration  under  the  act  of  1905  of 
a  word  as  a  trade-mark  does  not  im- 
pair any  defense  available  to  one  if 
there  had  been  no  registration.  W.  A. 
Gaines  &  Co.  v.  Rock  Spring  Distilling 
Co.  (1915)  226  Fed.  531,  141  C.  O.  A. 
287. 

It  is  no  defense  that  Spanish  labels 
similar  to  plaintiff's  trade-mark  had 
been  used  by  various  manufacturers  tor 
many  years,  nor  that  imitations  of  tne 
trade-marks  were  sold  or  used,  in  the 
absence  of  evidence  that  it  was  wltti 
the  consent  or  acquiescence  of  the  own- 
er. Cuervo  v.  Jacob  Henkell  Co.  (0. 
C.  1892)  50  Fed.  471. 

No  defense  to  a  charge  of  infringe- 
ment that  the  false  mark  has  in  prac- 
tice been  so  accompanied  by  trade- 
names, designations,  descriptions,  or 
other  accessories,  not  forming  part 
of  it,  as  to  render  it  unlikely  that  the 
public  has  been  deceived  though  such 
showing  may  affect  the  nature  or  meas- 
ure of  the  relief  to  be  granted.  Bass, 
Ratcliff  &  Gretton  v.  Christian  Feigen- 
span  (C.  C.  1899)  96  Fed.  206. 

Conformity  of  one  label  to  another 
sufficient  to  attract  and  deceive  is  not 
excused  by  ability  to  analyze  the  of- 
fending label  and  point  out  differences 
which  if  known  and  recognized  would 
avoid  confusion,  where  the  ensemble  is 
sufficient  to  mislead  the  ordinary  pur- 
chaser. Cantrell  &  Cochrane  v.  But- 
ler (C.  C.  1903)  124  Fed.  290. 

That  manufacturers  of  tobacco  cus- 
tomarily allowed  their  trade-name  for 
a  smoking  brand  to  be  used  by  a  man- 
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ufacturer  of  cigarettes  is  no  defense  to 
a  suit  to  restrain  infringement  of  trade- 
name, unless  the  infringing  use  was 
notorious,  and  acquiesced  in  by  com- 
plainant American  Tobacco  Co.  v. 
Polacsek  (C.  C.  1909)  170  Fed.  117. 

Where  complainant's  patent  was  in- 
valid and  other  manufacturers  had  plac- 
ed exactly  similar  devices  on  the  mar- 
ket without  distinguishing  labels,  com- 
plainant could  not  recover  for  unlaw- 
ful competition  in  the  sale  of  similar 
articles  by  defendant,  not  as  and  for 
those  manufactured  by  complainant 
G.  W.  J.  Murphy  Co.  v.  Metal  Stamp- 
ing Co.   (D.  C.  1914)  214  Fed.  382. 

It  was  no  defense  to  a  suit  for  un- 
lawful competition  in  the  sale  of  stuff- 
ed animal  toys  manufactured  in  Ger- 
many that  defendant's  acts  were  not 
violative  of  the  German  law.  Mar- 
garete  Steiff  y.  Bing  (D.  O.  1914)  216 
Fed.  204. 

In  a  suit  for  unlawful  competition, 
the  defendants'  good  faith  is  no  defense. 
Howard  Dustless  Duster  Co.  v.  Carle- 
ton  (D.  C.  1915)  219  Fed.  913. 

That  careful  buyers  may  not  have 
been  deceived  by  alleged  unlawful  com- 
petition is  no  defense,  but  merely  min- 
imizes the  loss.    Id. 

The  fact  that  the  products  of  both 
parties  to  an  action  for  infringement 
of  a  trade-mark  are  on  sale  at  the  same 
or  different  places  in  the  same  city  is 
immaterial.  Hygeia  Distilled  Water 
Co.  V.  Hygeia  Ice  Co.  (1898)  40  A. 
534,  70  Conn.  516. 

The  fact  that,  after  the  infringement 
of  a  partnership  trade-name,  a  change 
occurs  in  the  personnel  of  the  partner- 
ship is  no  defense  to  the  infringer. 
Viano  v.  Bacdgalupo  (1903)  67  N.  E. 
641,  183  Mass.  160. 

It  is  no  defense  to  a  suit  for  infringe- 
ment that  the  maker  of  the  spurious 
goods,  or  the  jobber  who  sells  them  to 
the  retailers,  informs  those  who  pur- 
chase that  the  article  is  spurious,  or 
an  imitation.  Coats  v.  Holbrook  (N. 
Y.  1845)  2  Sandf.  Ch.  586. 

Pasting  a  label  over  the  registered 
trade-mark  which  indicated  that  the 
goods  were  those  produced  by  a  manu- 
facturer other  than  the  owner  of  the 
trade-mark  is  no  defense  to  the  penalty 
imposed  by  General  Business  Law  N.  Y. 
{  367.  Prest-O-Lite  Co.  v.  Ray  (Mun. 
Ct  1913)  147  N.  Y.  Supp.  219,  judg- 
ment reversed  (1914)  147  N,  Y.  Supp. 
138,  162  App.  Div.  62. 

24.  Deception  of  public  as  barring  ao- 
tlon  or  80 It.— See  notes  onder  {  9506, 
post 

25.  Laches.— Right  to  sue  for  viola- 
tion of  trade-mark  is  lost  by  long  delay 
or  gross  laches.  McLean  v.  Fleming 
(1877)  96  U.  S.  245,  24  L.  Ed.  828. 

A  right  of  action  for  fraudulent  use 
of  labels  in  this  country  is  not  defeat- 
ed on  the  ground  of  laches  by  failure 
for  many  years  to  assert  it,  when  the 
owner  was  making  repeated,  persistent, 
and,  for  a  long  time,  unsuccessful,  ef- 
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forts  in  his  own  country  to  establish 
his  rights.  Saxlehner  v.  Elisner  &  Men- 
delson  Co.  (1900)  21  Sup.  Ct  7,  179 
U.  S.  19,  45  L.  Ed.  60  (reversing  de- 
cree [1899]  91  Fed.  536,  33  C.  C.  A. 
291);  Same  v.  Nielsen  (1900)  21  »up. 
Ct  16.  179  U.  S.  43.  45  L.  Ed.  77  (re- 
Tersing  decree  [1899]  91  Fed.  1004,  34 
a  C.  A.  690).' 

One's  rights  are  defeated  when  for 
20  years  he  has  permitted  the  use  of 
the  word  by  infringers  in  this  country, 
until  the  name  has  become  generic  as 
indicative  of  the  whole  class  of  medici- 
nal waters  for  which  it  is  used.     Id. 

The  supposition,  on  the  part  of  a  for- 
eign owner  of  a  trade-mark,  that  a  per- 
son having  the  exclusive  contract  for 
the  sale  of  his  goods  in  this  country 
win  protect  it  against  infringers,  but 
who  is  not  authorized  to  abandon  it, 
will  not  relieve  him  from  the  effect  of 
his  laches  when  infringers  are  allowed 
to  use  the  word  for  many  years,  until 
it  becomes  a  generic  name.     Id. 

The  owner  of  a  trade-mark  is  not 
chargeable  with  laches  for  failing  to 
prosecute  an  infringer  before  he  has 
notice  that  will  put  him  on  inquiry; 
the  presumption  being  that  parties  will 
respect  his  rights.  Layton  Pure  Food 
Co.  ▼.  Church  &  Dwight  Co.  (1910) 
182  Fed.  24,  104  C.  C.  A.  464. 

A  long  delay  of  alien  manufacturers 
to  prosecute  after  knowledge  of  a 
fraudulent  use  of  their  trade-mark  may 
be  competent  proof  to  show  their  ac- 
qaiescence  in  it;  but  is  not  an  absolute 
bar  to  recovery  unless  extending  to  the 
period  of  the  statute  of  limitation. 
Taylor  v.  Carpenter  (C.  C.  1846)  Fed. 
Cas.  No.  13,785. 

Consent  to  the  appropriation  of  one's 
trade-mark  by  another  is  not  to  be  in- 
ferred from  long  knowledge  and  silence. 
The  use  of  one's  trade-mark  by  anoth- 
er is  a  continuing  wrong,  and  the  right 
to  prevent  its  continuance  can  rarely 
be  lost  by  mere  delay  of  assertion. 
There  must  be  some  element  of  estop- 
pel Michigan  Condensed  Milk  Co.  v. 
Eenneweg  Co.    (1908)   30  App.  P.  a 

Plaintiff  sued  for  infringement  of  a 
trade-mark  about  two  years  after  they 
discovered  the  imitation;  but  they  had 
before  brought  suit  against  other  in- 
fringers, and  defendants  had  changed 
their  label  on  account  of  a  decision 
therein.  Held,  plaintiffs  should  not  be 
denied^  damages  because  of  delay  in 
bringing  suit  Schmidt  v.  Brieg  (1893) 
100  CaL  672,  86  Pac.  623,  22  L.  R.  A. 
790. 

The  right  of  action  for  infringement 
of  a  trade-mark  or  to  an  injunction  is 
lost  by  long  delay.  New  Orleans  Coffee 
Go.  V.  American  Coffee  Co.  of  New 
Orleans  (1909)  49  So.  730,  124  La.  19. 

26.  Estoppel^i^Whera  one  owns  a 
valid  trade-mark  for  natural  bitter 
waters  from  Hungary,  its  use  by  de- 
fendant to  designate  bitter  waters  mun- 
nfaetared  by  him  is  an  infringement! 

9  U.S.Co]CP.'16-682 


and  complainant  is  not  estopped  to 
maintain  a  suit  for  such  infringement 
by  the  fact  that  through  laches  she 
was  so  estopped  as  against  certain  im- 
porters of  other  Hungarian  waters  who 
had  used  the  name  for  a  number  of 
years,  where  defendant  began  its  use 
subsequently  and  after  complainant  had 
commenced  a  vigorous  assertion  of  her 
rights.  Thackeray  v.  Saxlehner  (1903) 
125  Fed.  911,  60  C.  C.  A.  562.      . 

Acts  of  acquiescence  in  the  use  of 
complainant's  alleged  trade-mark  by 
defendant  will  estop  complainant  to 
claim  that  the  defendant  has  no  right 
thereto.  Delaware  A  H.  Canal  Co.  v. 
Clark  (O.  C.  1870)  Fed.  Cas.  No.  3,- 
764. 

Action  for  damages  for  alleged  in- 
fringement of  trade-mark  brought  three 
years  after  plaintiff  acquired  the  pat- 
ent, was  not  barred  by  limitation,  where 
it  was  alleged  in  the  complaint  that 
she  had  always  intended  to  engage  in 
the  business  and  still  intended  to  do  so. 
Julian  V.  Hoosier  Drill  Co.  (1881)  78 
Ind.  408. 

Where  defendants'  right  to  use  the 
words  '^Scientific  American"  in  connec- 
tion with  the  sale  of  a  scientific  en- 
cyclopedia depended  on  contract,  de- 
fendants' right  to  use  the  same  with 
reference  to  subsequent  editions  after 
the  contract  expired  was  barred,  both 
under  the  doctrine  of  estoppel,  and  for 
the  reason  that  to  do  so  would  mislead 
the  public.  Munn  &  Co.  v.  American 
Co.   (N.  J.  Ch.  1913)  88  A.  330. 

The  consent  of  a  manufacturer  to  the 
use  or  imitation  of  his  trade-mark  by 
another  may  be  justly  inferred  from  his 
knowledge  and  silence.  Amoskeag  Mfg. 
Co.  V.  Garner  (N.  Y.  1876)  54  How. 
Prac  297. 

(D)  Procedure 

27.  Right  to  rellafd— When  complain- 
ant has  no  trade-mark  right  in  the 
name  under  which  an  article  is  sold, 
and  there  is  no  misleading  imitation  of 
his  labels  or  other  indicia,  he  has  no 
standing  to  complain  that  defendant  is 
palming  off  a  spurious  article  upon  the 
public,  or  is  using  "fake"  testimonials 
in  his  advertising.  Centaur  Oo.'  v. 
Marshall  (C.  C.  1899)  92  Fed.  605. 

Whether  the  use  of  a  trade-name,  as 
distinguished  from  a  trade-mark,  will 
be  protected  against  infringement,  de- 
pends on  the  facts  of  the  particular 
case — ^such  as  whether  a  confusion  of 
goods  has  been  or  is  likely  to  be  pro- 
duced; whether  there  have  been  actual 
sales  of  one  product  for  the  other,  and 
actual  mistakes  of  one  for  the  other; 
or  whether  there  is  such  a  similarity  be- 
tween the  two  as  that  one  may  readily 
be  mistaken  for  the  other.  Sartor  v. 
Schaden  (1904)  101  N.  W.  511,  125 
Iowa,  696. 

To  sustain  allegation  of  infringement 
of  a  trade-mark,  two  things  are  neces- 
■aiy;  (1)  An  intent  to  injure  the  orig- 
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ixuLtor  of  the  trade-mark,  by  passing  off 
wares  of  the  offender  as  those  of  the 
former;  (2)  if  the  trade-mark  consists 
of  words,  they  must  indicate  ownership 
and  origin  and  not  merely  other  at- 
tributes, such  as  quality,  kind,  texture, 
composition,  utility,  destined  use,  or 
class  of  consumers.  Corwin  y.  Daly 
(1860)  20  N.  Y.  Super.  Ot  (7  Bosw.) 
222. 

28.  Persons  entitled  to  suow— An  alien 
manufacturer  abroad  is  entitled  to  pro- 
tection in  our  courts  against  a  fraudu- 
lent infringement  of  his  trade-mark  in 
this  country.  Taylor  v.  Carpenter  (O. 
O.  1844)  Fed.  Cas.  No.  13,784;  Id. 
(0.  O.  1846)  Fed.  Cas.  No.  13,786; 
Taylor  v.  Carpenter  (C.  C.  1846)  Fed. 
Cas.  No.  13,786. 

It  is  no  bar  to  protection  in  oar 
courts  that  a  remedy  is  not  reciprocal- 
ly allowed  to  aliens  in  the  country  to 
which  such  owner  belongs.  Taylor  y. 
Carpenter  (C.  C.  1846)  Fed.  Cas.  No. 
13,785. 

An  assignee  or  purchaser  of  a  trade- 
mark from  the  original  proprietor  must 
in  the  use  thereof  indicate  that  he  is 
assignee  or  purchaser,  or  he  will  not  be 
entitled  to  protection  in  the  use  of  the 
mark  so  assigned.  Stachelberg  t. 
Ponce  (C.  C.  1886)  23  Fed.  430,  decree 
affirmed  (1888)  9  Sup.  Ct  200,  128 
U.  S.  686,  32  L.  Ed.  669. 

Where  the  proprietor  of  a  registered 
trade-mark  made  an  assignment  of  the 
same,  which  was  invalid,  but  itself  dis- 
continued the  use  of  such  mark,  such 
discontinuance  operated  as  an  aban« 
donment,  and  neither  assignor  nor  as- 
signee  can  maintain  a  suit  for  infringe- 
ment after  such  abandonment  Else- 
man  v.  Schiffer  (C.  C.  1907)  157  Fed. 
473. 

Where  complainant  employed  the  H. 
(3o.  to  manufacture  and  sell  for  it  a 
Billiken  doll,  in  the  sale  of  which  it  was 
claimed  defendant  was  guilty  of  unlaw- 
ful competition,  the  business  of  the  H. 
Co.  was  complainant's  business,  and 
complainant  was  therefore  the  proper 
party  to  ask  for  protection.  Billiken 
Co.  v.  Baker  &  Bennet  Co.  (C.  C.  1909) 
174  Fed.  829. 

Where  complainant  sued  for  unlaw- 
ful competition  in  the  sale  of  Billiken 
dolls  claimed  to  be  manufactured  for 
the  H.  Co.  by  a  doll  and  toy  company, 
a  royalty  being  paid  by  the  H.  Co.  to 
complainant,  the  business  to  be  pro- 
tected was  that  of  the  H.  Co.,  and  it 
was  therefore  the  proper  party  com- 
plainant.    Id. 

A  party,  avowedly  not  the  owner  of  a 
trade-mark,  for  the  infringing  use  of 
which  he  had  been  sued  has  no  standing 
in  court  to  sue  for  damages  as  a  vindi- 
cation of  such  trade-mark,  after  the 
dismissal  of  plaintiff's  action  on  his 
own  motion.  Lacroiz  v.  Nodal  (1889) 
41  La.  Ann.  1018,  6  South.  796. 

One  who  has  used  a  name  as  descrip- 
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tive  of  a  patented  article,  but  in  which 
he  has  no  trade-mark,  is  not  entitled, 
after  the  expiration  of  the  patent,  to 
protection  under  Massachusetts  statute 
providing  that  trade-marks  are  not  to 
be  used  without  the  consent  of  the  own- 
er. Dover  Stamping  Ck>.  v.  Fellows 
(1896)  laS  Mass.  191,  40  N.  E.  106,  28 
L.  R.  A.  448,  47  Am.  St.  ttep.  448. 

One  who  has  no  more  right  in  the 
trade-mark  than  has  the  alleged  in- 
fringer has  no  cause  of  action.  Weston 
V.  Ketcham  (1876)  39  N.  Y.  Super.  Ct 
(7  Jones  &  S.)  54. 

The  right  to  protection  of  the  use  of 
a  trade-mark  is  not  confined  to  the 
manufacturer,  but  extends  to  the  per- 
son for  whom  goods  are  manufactured 
and  to  the  person  who  sells  the  goods, 
though  they  may  have  no  direct  relation 
with  the  manufacturer.  Godillot  v. 
Hazard  (N.  Y.  1876)  49  How.  Prac.  6. 

One  cannot  be  protected  against  an 
infringement  of  his  trade-mark,  unless 
he  shows  a  prior  and  exclusive  right. 
Thornton  v.  Crowley  (1881)  47  N.  Y. 
Sup^r.  Ct.  (16  Jones  &  S.)  627. 

Where  the  owner  of  a  trade-mark 
transferred  it  detached  from  the  busi- 
ness in  which  it  had  been  used,  the 
transferee  cannot  sue  to  enjoin  its  use 
and  for  damages  for  its  infringement 
Falk  V.  American  West  Indies  Trading 
Co.  (1906)  78  N.  B.  239.  180  N.  Y. 
446,  IK  R.  A.  (N.  S.)  704,  106  Am. 
St.  Rep.  778,  reversing  judgment  (1904) 
86  N.  Y.  Supp.  1130,  90  App.  Div.  606. 

Where  complaint  fails  to  show  the 
transfer  of  anything  to  plaintiff  ex- 
cept the  naked  trade-mark,  and  the 
proofs  are  silent  on  the  subject,  an 
exception  to  a  conclusion  of  law  that 
plaintiff  was  entitled  to  judgment  raises 
the  question  of  law  as  to  his  right  to 
sue,  though  a  short  decision  in  his  fa- 
vor was  unanimously  affirmed.    Id. 

A  labor' union  adopted  and  registered 
a  label.  The  union  had  affiliated  with 
it  and  subordinate  to  it  various  coun- 
cils. The  label  adopted  by  the  union 
was  furnished  to  a  council.  Held,  the 
union  and  the  subordinate  council  prop- 
erly united  in  an  action  for  a  wrongful 
use  of  the  label.  Lynch  v.  John  Single 
Paper  CJo.  (1906)  101  N.  Y.  Supp.  824, 
116  App.  Div.  911. 

29.  Persons  liable.— Where  defendant 
manufactured  and  sold  dust  cloths  to 
C,  which  were  used  by  C.  to  mislead 
the  public  to  believe  that  they  were 
cloths  sold  by  complainant,  defendant 
was  a  joint  tort-feasor  with  C,  and 
guilty  of  contributory  infringement  of 
complainant's  rights.  Howard  Dustless 
Duster  Co.  v.  Carleton  (D.  O.  1916) 
219  Fed.  913. 

30.  Grounds  ,of  action.— A  manufac- 
turer of  wines  put  them  up  under  the 
name  of  "Tipo  Chianti,"  and  the  word 
*'Tipo"  became  known  to  consumers  as 
indicating  a  wine  manufactured  by  him. 
A  rival  manufacturer  offered  his  prod* 
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net  to  the  pnbUc  as  "Tipo  Barbera"  and 
*rripo  Puglia."  The  bottles  and  labels 
of  the  two  mannfactarers  were  differ- 
ent except  in  the  use  of  the  word 
'Tipo,**  an  Italian  word  in  common  nse 
signifying  type  or  kind.  Held  the  right 
of  the  manufacturer  to  restrain  his  ri- 
Tal  depended  on  his  right  to  sue  for 
in  infringement  of  a  trade-mark,  and 
not  on  his  ri^ht  to  protection  against 
unfair  competition.  Italian  Swiss  CoU 
ony  y.  Italian  Vineyard  Ck>.  (OaL  1910) 
UO  P.  913. 

One  whose  property  rights  in  a  trade- 
mark have  been  infringed  and  whose 
business  interests  have  been  damaged 
has  an  election  of  remedies,  and  may 
sue  in  equity  for  an  accounting  or  in- 
junction, or  in  law  for  damages.  Ha- 
gan  &  Dodd  Co.  v.  Rigbers  (1907)  57 
S.  B.  970,  1  Ga.  App.  100. 

WhHe  ordinarfly,  only  injunctive  re- 
lief is  granted  where  a  trade-name  is 
innocently  used  in  a  way  which 
amounts  to  unfair  competition,  if  such 
name  is  intentionally  used  with  knowl- 
edge of  the  facts,  or  its  use  is  continued 
after  defendant  learns  of  the  facts,  an 
action  at  law  for  damages  for  unfair 
competition  may  be  maintained.  Hartz- 
ler  v.  Goshen  Chum  &  Ladder  Go. 
(Ind.  App.  1914)  104  N.  E.  34. 

31.  Jainder  of  causes  of  aotlon^- 
Where  diverse  citizenship  exists  be- 
tween the  parties  and  the  requisite 
amount  is  involved  to  give  a  federal 
court  jurisdiction,  a  cause  of  action  for 
infringement  of  a  trade-mark  and  one 
for  unfair  competition  may  be  joined  in 
one  suit.  Samson  Cordage  Works  v. 
Puritan  Cordage  Mills  (1914)  211  Fed. 
603,  128  C.  C.  A.  203. 

32.  Parties.— In  a  suit  for  infringe- 
ment, a  party  was  not  entitled  to  in- 
tervene on  the  allegation  that  it  owned 
the  trade-mark  in  contest,  and  that  it 
was  used  by  defendant  as  petitioner's 
agents  under  its  authority,  especially 
where  petitioner  was  bound  by  a  con- 
tract to  defend  the  suit  on  defendant's 
behalf  and  in  fact  was  doing  so.  W.  A. 
Gaines  &  Co.  v.  Rock  Spring  Distilling 
Co.  (C.  C.  1910)  179  Fed.  544. 

In  a  suit  by  a  partner  for  the  wrong- 
ful use  of  the  firm  name,  the  copartner 
is  a  necessary  party.  Longenecker  v. 
Longenecker  Bros.  (Sup.  1913)  140  N. 
T.  Supp.  403. 

33.  Pleading,  Indictment,  or  Informa- 
tions—The declaration  alleged  that  de- 
fendant, "since  the  1st  of  November, 
1888,  knowingly,  willfullor,  and  fraudu- 
lently offered  for  sale,  and  is  now  sell- 
ing, glue  in  packages,"  etc.  Held  that, 
as  there  was  no  continuando  with  ref- 
erence to  the  matter  of  selling,  only 
one  actual  sale  could  be  proved  under 
the  common-law  rule,  which  has  not 
been  changed  by  the  Massachusetts  stat- 
ntes  relating  to  pleadings.  The  Le 
Page  Co.  V.  Russia  Cement  Co.  (1892) 
51  Fed.  941,  2  C.  C.  A.  555, 17  L.  R.  A. 
354. 


Where  the  original  bill  alleged  that 
plaintiff's  predecessors  originated  the 
trade-mark,  describing  it,  and  an  amend- 
ment alleged  that,  15  years  after  the 
first  mark  was  adopted,  plaintiffs  orig- 
inated the  one  now  in  question,  and 
which  is  practically  the  same  as  that  of 
their  predecessors,  the  allegations  were 
inconsistent,  and  the  amendment  con- 
stituted an  admi.«tsion  that  complainants 
pirated  the  mark  previously  belonging 
to  L.  and  his  successors.  Bulte  v.  Igle- 
heart  Bros.  (1905)  137  Fed.  492,  70  C. 
C.  A.  76. 

A  bill  held  insufficient  to  charge  unfair 
competition.  Van  Kannel  Revolving 
Door  Co.  V.  American  Revolving  Door 
Co.  (1914)  215  Fed.  582,  131  C.  C.  A. 
650. 

A  bill  which  alleges  that  complainant 
and  defendant  are  competitors ;  that  de- 
fendant has  assumed  a  trade-name  sim- 
ilar to,  and  in  imitation  of,  complain- 
ant's trade-name,  and  the  public  has 
been  deceived  thereby,  and  great  con- 
fusion and  injury  have  resulted  to  com- 
plainant's business  therefrom;  that  de- 
fendant's incorporators,  before  it  was 
organized,  knew  of  the  existence  and 
character  of  complainant's  business,  and 
the  trade-name  under  which  it  had  for 
a  number  of  years  been  conducted;  and 
that  defendant  has  refused,  on  com- 
plainant's request,  to  desist  from  the 
use  of  the  name — states  a  cause  of  ac- 
tion against  defendant  for  unfair  com- 
petition. Block  V.  Standard  Distilling 
&  Distributing  Co.  (C.  C.  1899)  95  Fed. 
978. 

A  bill  alleging  that  defendants  make 
a  medicinal  preparation  similar  to  one 
sold  by  complainant,  which  they  have 
given  a  similar  name,  and  have  sup- 
plied to  customers  asking  for  complain- 
ant's preparation,  states  a  cause  of  ac- 
tion. M.  J.  Breitenbach  Co.  v.  Spangen- 
berg  (C.  C.  1904)  131  Fed.  160. 

In  the  absence  of  a  statute,  the  court 
will  not,  in  a  trade-mark  case,  require 
defendant  to  embody  in  his  pleading, 
the  evidence  as  to  prior  use  on  which 
he  relies  to  establish  his  defense.  Gor- 
ham  Mfg.  Co.  v.  Weintraub  (C.  C.  1910) 
180  Fed.  639. 

Essentials  of  indictment  under  Act 
Aug.  14, 1876,  set  forth.  U.  S.  v.  Braun 
(D.  C.  1889)  39  Fed.  775,  776. 

Fraud  being  the  basis  of  all  actions 
of  unfair  competition,  and  as  that  is 
never  presumed,  the  facts  relied  on  to 
fi^ow  fraud  must  be  pleaded  and  proved. 
Motion  Picture  Patents  Co.  v.  Eclair 
Film  Co.  (D.  C.  1913)  208  Fed.  416. 

A  declaration  alleging  that  plaintiffs 
were  profitably  engaged  in  the  manu- 
facture and  sale  of  a  certain  valuable 
medicine;  that  defendant  fraudulently, 
and  with  intent  to  injure  plaintiffs'  busi- 
ness, manufactured  under  a  similar 
name  a  spurious  and  inferior  medicine 
in  imitation  of  that  made  by  plaintiffs, 
and,  by  simulating  wrappers  used  by 
plaintiffs,  deceived  the  public  and  thus 
sold  large   quantities  of   the   spurious 
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medicine. as  genuine,  to  plaintiffs'  dam- 
age,—was  sufficient  on  demurrer.  M.  A. 
Thedford  Medicine  Co.  t.  Curry  (18d5) 
96  Ga.  89,  22  S.  £3.  661. 

Complainant  corporation  was  organ- 
ized under  the  name  "Merchants'  Detec- 
tive Association."  Thereafter  defend- 
ants organized  another  corporation^ 
located  in  the  same  street,  under  the 
name  ^^Detective  Mercantile  Agency," 
the  effect  of  which  was  greatly  to  injure 
complainant  and  deceive  the  public 
Held  that,  the  fraudulent  intent  having 
been  admitted,  the  bill  was  sufficient  to 
justify  relief  by  injunction.  Merchants* 
Detective  Ass'n  v.  Detective  Mercan- 
tile Agency  (1888)  25  lU.  App.  250. 

Under  the  Illinois  statute  an  allega- 
tion in  an  indictment  that  the  labels 
were  "duly  filed  for  record  as  by  law 
provided"  sufficiently  alleges  that  the 
required  affidavit  was  filed.  Vincendeau 
V.  People  (1906)  76  N.  E.  675,  219 
lU.  474,  reversing  judgment  (1905)  119 
IlL  App.  603. 

An  information  charging  a  violation 
of  the  Illinois  statute  protecting  labels 
and  trade-marks,  which  alleged  that 
accused  knowingly  sold  a  bottie  on 
which  there  was  a  counterfeit  label, 
need  not  allege  that  the  sale  was  un- 
lawful, or  to  whom  it  was  made.  Peo* 
pie  V.  Strieker  (1913)  102  N.  E.  216, 
258  IlL  618,  reversing  judgment  (1912) 
170  lU.  App.  485. 

An  information  need  not  set  out  the 
counterfeited  label,  but  it  is  sufficient 
to  describe  it  in  general  terms,  if  it 
shows  an  invasion  of  a  property  right 
possessed  by  some  legal  entity.  People 
V.  Strieker  (1913)  102  N.  E.  216,  258 
IlL  618,  reversing  judgment  (1912)  170 
lU.  App.  485. 

In  an  action  for  damages  for  an  alleg- 
ed infringement  of  plaintiff's  right  to 
the  use  of  a  certain  trade-mark,  any  ac- 
quiescence by  plaintiff's  assignor  in  the 
use  of  such  trade- mark  by  defendant 
must  be  shown  by  answer.  Julian  t. 
lloosier  Drill  Co.  (1881)  78  Ind.  408. 

Under  Indiana  statute  making  it  an 
offense  to  imitate  a  trade-mark,  it  must 
appear  in  the  indictment  that  the  label 
imitated  was  such  as  was  entiUed  to 
registration,  and  the  admission  of  it  to 
registration  by  the  Secretary  of  State 
on  a  mere  ex  parte  showing  was  not 
conclusive.  State  v.  Hagen  (1893)  33 
N.  E.  223,  6  Ind.  App.  167. 

An  indictment  for  illegally  buying 
stamped  bottles  should  allege  facts 
showing  that  the  dealer  had,  before  the 
offense,  fully  complied  with  all  the  re- 
quirements of  the  statute.  State  v. 
Barnett  (1902)  65  N.  E.  515,  159  Ind. 
432. 

Where  an  indictment  for  violation  of 
Burns'  R.  S.  Ind.  1901,  §  8680b,  pro- 
hibiting the  infringement  of  trade- 
marks on  bottied  beverages  set  out  in 
the  statute,  failed  to  allege  that  defend- 
ant filled  or  caused  to  be  filled  the  bot- 
tie charged  to  have  been  unlawfully  fill- 
ed, with  any  liquid  mentioned  in  the 
statute,  and  that  the  act  was  with  in- 
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tent  to  defraud  the  owner  of  the  bottle, 
it  was  insufficient  State  v.  Wright 
(1902)  65  N.  E.  190,  159  Ind.  394. 

The  plaintiffs  alleged  that  the  use  of 
the  words  *Toland  Springs"  by  the  de- 
fendant railway  to  designate  its  station 
in  the  town  of  Poland,  where  the  plain- 
tiffs have  a  spring  of  water  with  the 
same  name,  besides  a  large  hotel,  en- 
dangered their  trade-mark  in  the  name 
of  ''Poland  Spring  Water,"  and  also 
alleged  that  water  shipped  from  the  de- 
fendant's station  may  be  marked  "Po- 
land Spring  Water,"  and  sold  in  com- 
petition with  the  plaintiffs'  water.  The 
bill  did  not  allege  that  this  had  been 
done,  or  was  threatened  to  be  done,  by 
the  defendant  or  any  one  else.  Held 
that,  conceding  plaintiffs  have  a  trade- 
mark, it  has  not  been  infringed,  nor 
threatened  to  be  infringed,  by  defend- 
ant. Bicker  v.  Portland  &  R.  F.  Ry. 
(1897)  38  A.  338,  90  Me.  395. 

In  a  prosecution  under  Acts  Mo.  1893, 
p.  260,  it  is  not  necessary  to  allege  in 
the  information  an  exclusive  right  in 
the  union  to  the  use  of  the  labeL  State 
V.  Bishop  (1895)  128  Mo.  373,  31  S,  W. 
9,  29  L.  R.  A.  200,  49  Am.  St  Rep. 
569. 

Under  R.  S.  Mo.  1899,  §  10369,  an  in- 
formation which  alleges  that  the  label 
used  by  defendant  imitated  "in  part*' 
the  label  previously  adopted  and  used 
by  another,  and  contains  a  copy  of  each 
label,  but  does  not  allege  what  partic- 
ular parts  of  defendant's  label  are  claim- 
ed to  be  an  imitation  of  the  other,  is 
fatally  defective.  State  v.  Thierauf 
(1902)  67  S.  W.  292,  167  Mo.  429; 
Same  v.  Bick  (1902)  167  Mo.  272,  67 
S.  W.  1101. 

In  proceedings,  under  the  New  Jer- 
sey act,  "for  the  better  protection  of 
manufacturers  and  bottlers  of,  and 
dealers  in,  mineral  waters,  beer,  ale, 
porter,  and  other  beverages,"  no  state- 
ment of  demand  is  required  or  proper. 
The  issue  to  be  tried  is  as  to  the  truth 
of  the  sworn  complaint  Brant  ▼. 
Froehlich  (1887)  49  N.  J.  Law  (20 
Vroom)  336,  8  Ati.  283. 

In  such  proceedings  the  complaint  is 
defective  if  it  charges  in  the  alternative 
the  commission  of  one  or  another  of 
several  offenses  specified  in  that  act 
Id. 

In  an  action  for  infringement,  an  an- 
swer denying  knowledge  of  plaintiff's 
ownership  of  the  trade-mark,  and  any 
intention  to  do  wrong,  and  averring  a 
single  sale  of  the  simulated  article, 
is  not  frivolous;  these  allegations  being 
important  on  the  question  of  damages. 
Guilhon  v.  Lindo  (1862)  22  N.  Y.  Su- 
per. Ct  (9  BoBw.)  605;  Faber  v. 
D'Utassey  (N.  Y.  1871)  U  Abb.  Prac 
(N.  S.)  399. 

A  counterclaim  by  defendant,  alleg- 
ing that  he  is  himself  the  owner  of  the 
name,  and  that  plaintiff  has  wrongful- 
ly used  it,  and  asking  that  plaintiff  be 
restrained  from  such  use,  and  required 
to  pay  damages  for  the  infringement 
of    the    defendant's    right    thereto,    ia 
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proper.  It  is  a  cause  of  action  con- 
nected with  the  subject  of  the  action 
let  forth  in  the  complaint,  and  so  falls 
within  the  definition  of  a  counterclaim. 
Glen  &  Hall  Mfgr.  Go.  ▼.  Hall  (1874) 
61  N.  Y.  Supp.  226,  19  Am.  Rep.  278. 

It  is  essential  to  state  that  there  is 
a  dealing  in  competitive  goods  or  com- 
peting for  patronage  of  the  same  class 
of  customers.  Longenecker  v.  Longe- 
necker  Bros.  (Sup.  1913)  140  N.  Y. 
Supp.  403. 

An  indictment  for  counterfeiting  a  la- 
bel is  sufficient  which  charges  the  of- 
fense substantially  in  the  language  of 
the  statute,  describes  the  instrument 
which  was  counterfeited  by  the  name 
and  designation  by  which  it  was  known, 
and  sets  forth  the  fact  of  its  registry 
with  the  secretary  of  the  common- 
wealth. Commonwealth  v.  Norton 
(1901)  16  Pa.  Super.  Ct.  423. 

An  indictment  averred  an  intent  to 
Qse  the  labels  and  wrappers  to  aid  in 
'Vending  the  said  goods,  wares,  and 
merchandise  in  Imitation  of,  and  in- 
tended to  resemble  and  to  be  sold  for, 
the  goods,  wares,  and  merchandise  of 
the  company  aforesaid."  There  was  no 
antecedent  reference  in  the  indictment 
to  the  goods  manufactured  by  the  de- 
fendant Held,  that  the  words  "the 
■aid"  should  be  considered  either  as 
mere  surplusage  or  as  referring  to  the 
goods  of  the  company,  and  that  in  nei- 
ther case  was  there  anything  in  them 
to  vitiate  the  indictment  Common- 
wealth V.  Howells  (1901)  18  Pa.  Super. 
Ct  323. 

An  indictment  is  not  improper  be- 
cause in  the  first  count  it  charges  pos- 
session of  genuine  stamps,  labels,  and 
wrappers,  with  intent  to  use  them  to 
aid  in  the  sale  of  goods  in  imitation 
of  manufacturers'  goods,  and  in  the 
second  count  possesson  of  counterfeit 
stamps,  labels,  and  wrappers,  with  the 
like  intent.     Id. 

An  indictment  which  avers  that  the 
labels  and  wrappers  in  question  were 
used  on  medicines  "manufactured  and 
sold  by  the  company,"  contains  a  suffi- 
cient averment  as  to  the  owner  of  the 
labels  and  wrappers  being  "a  manufac- 
turer," inasmuch  as  the  averment  nec- 
essarily implies  that  the  company  by 
which  the  medicines  were  manufactur- 
ed is  a  manufacturer.     Id. 

An  indictment  which  charges  the  pos- 
session of  a  forged  label  or  wrapper 
substantially  in  the  language  of  the  act, 
and  which  charges  the  intent  literally 
in  the  language  of  the  act,  is  sufficient 
Id. 

In  an  indictment  for  forging  a  label 
or  wrapper,  it  is  unnecessary  to  speci- 
fy the  kind  of  merchandise  on  which 
the  stamp,  label,  or  wrapper  is  usually 
affixed  or  used.    Id. 

Laws  Wash.  1897,  c.  47,  S  6,  relating 
to  trade-marks,  provides  that  every 
person  who  shall  use  the  genuine  label 
of  any  other  person,  association,  or 
union,  in  any  manner,  not  being  author- 


ized so  to  do,  shall  be  guilty  of  a  mis- 
demeanor, etc  Complaint  under  Wash- 
ington statute  concerning  trade-marks, 
which  in  the  charging  part  was  in  al- 
most the  exact  words  of  such  section, 
and  which  described  the  label  as  being 
the  label  of  the  Allied  Printing  Trades 
Council  adopted,  used  and  filed  as  pro- 
vided by  law,  was  sufficient.  State  v. 
Montgomery  (1910)  106  P.  771,  56 
Wash.  443. 

34.  Evidence— Presumptions  and  bur- 
den of  proof.— The  burden  rests  upon 
defendant  when  sued  for  an  unfair  use 
of  the  plaintiff's  trade-name  to  justify 
his  use  of  it  Jacobs  v.  Beecham 
(1911)  31  Sup.  Ct  555,  221  U.  S.  263, 
55  li.  Ed.  729,  affirming  decree  Beech- 
am  V.  Jacobs  (1908)  159  Fed.  129,  88 
C.  C.  A.  623. 

The  fact  that  the  defendant  had  for- 
merly used  an  entirely  different  style 
of  package,  and,  after  being  advised 
that  complainant's  goods  were  more 
popular,  changed  to  his  present  style, 
while  it  raises  a  strong  suspicion  of 
fraudulent  intent,  is  not  conclusive,  if 
the  rest  of  the  evidence  seems  to  neg- 
ative such  intent  P.  Lorillard  (3o.  v. 
Peper  (1898)  86  Fed.  966,  30  C.  C.  A. 
496,  certiorari  denied  (1898)  19,  Sup. 
Ct  886,  171  U.  S;  690,  43  L.  Ed.  1179. 

To  make  a  case  of  unfair  competi- 
tion, the  burden  is  upon  complainant 
to  establish  by  clear  and  satisfactory 
proof  that  the  use  by  another  of  its 
own  initials  on  its  goods  is  with  fraud- 
ulent intent  to  mislead  purchasers.  A. 
Y.  McDonald  &.  Morrison  Mfg.  Co.  v. 
H.  Mueller  Mfg.  Co.  (1910)  183  Fed. 
972,  106  C.  C.  A.  312,  modifying  de- 
cree H.  Mueller  Mfg.  Co.  v.  A.  Y.  Mc- 
Donaly  &  Morrison  Mfg.  Co.  (C.  C. 
1908)  164  Fed.  1001. 

In  cases  of  unfair  competition,  the 
fraudulent  intent  is  often  inferred  from 
the  facts,  sometimes  against  the  sworn  ' 
protestations  of  the  defendant  Wolf 
Bros.  &  Co.  V.  Hamilton-Brown  Shoe 
Co.  (1913)  206  Fed.  611,  124  C.  C.  A. 
409,  reversing  decree  (C.  C.  1912)  192 
Fed.  930. 

Where  there  is  no  exclusive  right  to 
the  use  of  the  mark,  a  technical  trade- 
mark is  not  established,  and  unfair 
competition  must  be  proved.  Apollo 
Bros.  V.  Perkins  (1913)  207  Fed.  530, 
125  C.  C.  A.  192,  reversing  judgment 
(D.  C.  1912)   197  Fed.  476. 

Use  of  similar  marks,  wrappers,  and 
printed  matter,  and  general  dress  and 
appearance,  is  evidence  of  unfair  com- 
petition, especially  where  defendant 
uses  the  genuine  circulars  to  advance 
the  sale  of  the  spurious  article.  Noel 
V.  BlUs  (C.  C.  1896)  89  Fed.  978. 

Where  parties  act  in  such  a  manner 
as  naturally  tends  to  deceive  the  pub- 
lic, they  must  be  presumed  to  have  con- 
templated the  natural  consequences  of 
their  acts.  R.  Heinisch's  Sons  Co.  v. 
Boker  (C.  C.  1898)  86  Fed.  765. 

Proof  that  on  two  occasions,  at  the 
instigation  of  complainant,  defendant's 
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employ^  sold  to  complainanf  b  agents, 
in  bulk,  bitters  resembling  those  sold 
by  complainant,  and  advised  them  to 
put  the  same  in  empty  bottles  which 
had  been  used  for  complainant's  bitters, 
and  to  sell  the  same  as  complainant's 
bitters,  does  not  prove  a  course  of 
wrongdoing  on  the  part  of  defendant 
which  should  be  enjoined,  as  against 
proof  to  the  contrary  and  evidence 
that  defendant  repudiated  the  act  ot 
his  employ^.  Hostetter  Co.  v.  Brunn 
(C.  C.  1901)  107  Fed.  707. 

Two  publications  designed  for,  and 
reaching,  different  classes  of  readers 
were  not  competitors,  and  complainant 
was  not  entitled  to  an  injunction  re* 
straining  defendant  from  using  the 
word  "Comfort"  in  the  name  of  his  pa- 
per, in  the  absence  of  proof  that  de- 
ception or  confusion  actually  resulted 
to  his  injury.  Gannett  v.  Ruppert  (C. 
C.  1902)  119  Fed.  221,  decree  reversed 
Gannert  v.  Same  (1904)  127  Fed.  962, 
62  C.  C.  A.  594. 

Where,  in  a  suit  for  unfair  competi- 
tion, it  was  apparent  that  confusion 
was  likely  to  arise  because  of  defend- 
ant's imitation  of  plaintiff's  package,  an 
intent  to  defraud  would  be  presumed. 
Devlin  V.  McLeod  (C.  0. 1904)  185  Fed. 
164. 

In  a  suit  for  alleged  unfair  competi- 
tion in  the  dress  of  goods,  it  should  be 
dear  that  the  complainant  has  an  es- 
tablished and  exclusive  right  to  pack 
and  dress  his  goods  in  the  way  he  as- 
serts, on  which  the  defendant  is  de- 
ceptively trying  to  trade.  Lament,  Cor- 
liss &  Co.  V.  Hershey  (C.  0.  1905) 
140  Fed.  763. 

To  justify  relief  against  unfair  use  of 
descriptive  word  having  secondary  sig- 
nification, use  in  such  manner  as  to  de- 
ceive and  wrongful  intent  must  be  prov- 
ed or  shown  inf erentially ;  but,  where 
the  trade-mark  is  meaningless,  except 
as  indicating  by  whom  goods  were 
made,  mere  proof  of  use  by  another  is 
sufficient  United  Lace  &  Braid  Mfg. 
Co.  V.  Barthels  Mfg.  Co.  (D.  C.  1915) 
221  Fed.  456. 

Mere  proof  of  use  of  another's  trade- 
mark  entitles  the  owner  to  an  injunc- 
tion, where  the  trade-mark  is  an  arbi- 
trary term,  meaningless  except  as  in- 
dicating by  whom  goods  were  made. 
United  Lace  &  Braid  Mfg.  Co.  v.  Bar- 
thels Mfg.  Co.  (D.  C.  1915)  221  Fed. 
456. 

In  an  action  to  restrain  unfair  and 
fraudulent  business  competition,  com- 
plainant has  the  burden  of  proving  such 
competition.  Pippen  y.  Harris  (Ala. 
1913)  61  So.  890. 

In  an  action  to  enjoin  alleged  unfair 
trade  dealing  with  respect  to  a  busi- 
ness name,  fraud  will  not  be  presumed, 
but  must  be  pleaded  and  shown.  Dun- 
ston  V.  Los  Angeles  Van  &  Storage  Go. 
(Cal.  1913)  131  P.  116. 

In  a  suit  to  restrain  the  alleged 
wrongful  use  of  a  trade-name  and  trade 
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symbol,  fraud  need  not  be  directly 
proved,  but  may  be  inferred  from  the 
fact  of  imitation  alone.  Atlas  Assur. 
Co.  V.  Atlas  Ins.  Co.  (Iowa,  1907)  112 
N.  W.  232,  judgment  modified  (Iowa, 
1908)  114  N.  W.  609. 

In  an  action  to  restrain  fraudulent 
usurpation  of  plaintiff's  trade  reputa- 
tion, plaintiif  need  not  make  out  a  le- 
gal title  to  an  exclusive  trade-mark,  if  < 
defendant  sells  his  goods  as  those  of 
plaintiff,  and  such  fraudulent  sales  re- 
sult, or  are  likely  to  result,  in  damage 
to  plaintiff.  Avery  v.  Meikle  (1883)  81 
Ky.  73,  4  Ky.  Law  Rep.  759. 

Where  one  intentionally  uses,  or 
closely  imitates,  another's  trade-marks 
on  merchandise  or  manufactures,  the 
law  presumes  that  he  did  it  fraudulent- 
ly, for  the  purpose  of  misleading  the 
public,  and  of  supplanting  such  other  in 
the  good  will  of  his  trade  on  business. 
Taylor  v.  Carpenter  (N.  Y.  1846)  2 
Sandf .  Ch.  603. 

Where  plaintiff  introduces  no  evi- 
dence except  the  respective  labels,  and 
experienced  witnesses  testify  to  the 
long-continued  use  of  defendant's  label 
on  the  market,  and  that  they  never 
heard  of  any  one  being  deceived  by  it, 
no  injunction  can  be  granted,  unless  the 
labels  are  so  similar  as  to  make  out  a 
fraudulent  intention  on  defendant's 
part  to  palm  off  its  goods  as  those  of 
the  plaintiff.  Day  v.  Webster  (1897) 
49  N.  Y.  Supp.  314,  23  App.  Div.  601. 

In  an,  action  based  on  the  theory  of 
unfair  competition  in  using  a  certain 
label,  jEuid  not  on  the  theory  of  an  in- 
fringement of  a  trade-mark,  fraud  must 
be  affirmatively  showv,  where  the  labels 
used  by  defendants  are  totally  dissim- 
ilar from  those  of  plaintiff's  in  letter- 
ing and  in  general  appearance.  W.  A. 
Gaines  &  Co.  v.  Leslie  (1898)  64  N.  Y. 
Supp.  421,  25  Misc.  Rep.  20. 

Fraudulent  intention  may  be  presum- 
ed from  the  mere  fact  of  imitation  of  a 
trade-mark;  but  the  presumption  is  not 
conclusive,  and  may  be  overcome  by 
facts  showing  that  the  imitation  was 
for  other  and  innocent  purposes.  Hoeb 
y.  Bishop  (Ohio,  1889)  22  Wkly.  Law 
BuL  151. 

35.  —  Waioht    and    sufflclenoy^^In 

the  absence  of  evidence  showing  that 
the  words  '^standard"  or  "computing," 
as  applied  to  scales,  either  singly  or  to- 
gether, have  acquired  a  secondary 
meaning  in  the  trade,  as  indicating  a 
scale  made  or  sold  by  complainant,  it  is 
not  entitled  to  enjoin  their  use  by  an- 
other manufacturer  or  dealer,  as  consti- 
tuting unfair  competition.  Computing 
Scale  Co.  v.  Standard  Computing  Scale 
Co.  (1902)  118  Fed.  966,  55  C.  C.  A. 
459. 

Evidence  examined,  and  held  not  to 
sustain  a  charge  of  unfair  competition 
in  simulating  complainant's  marks  or 
brands  used  on  barrels  of  lubricating 
oiL    Vacuum  Oil  Co.  t.  Climax  Befin- 


Ch.2) 


TBADB-MARK8 


§  9508 


iag  Ga  (1902)  120  Fed  254,  66  O.  O.  A. 
90,  writ  of  certiorari  denied  (1008) 
24  Snp.  (X.  846,  191  U.  S.  574,  48  L. 
Ed.  908. 

Tbe  fact  that  a  defendant  adopted  for 
t  new  product  a  label  wholly  distinc- 
tiTe  from  those  previously  used  is  no 
evidence  of  a  fraudulent  intention  to 
compete  unfairly  with  complainant, 
which  had  placed  on  the  market  a 
sunilar  article,  where  its  prior  labels 
were  also  distinctlTe  from  each  other, 
and  the  new  product  was  different  in 
quality  from  any  it  had  previously  made. 
6.  W.  CJole  (3o.  ▼.  American  Clement  & 
OU  (>>.  (1904)  180  Fed.  703,  65  O.  O. 
A.  105. 

Unfair  competition  is  not  established 
bf  proof  of  similarity  in  form,  dim  en- 
sioDS  or  general  appearance  alone,  es- 
pedally  where  such  similarity  appears 
not  to  result  from  any  design  to  mis- 
represent its  origin.  Marvel  Co.  t. 
Pearl  (1904)  183  Fed  160,  66  O.  O. 
A.  226. 

Evidence  merely  that  defendant  used 
the  name  "Featherbone,''  to  which  it 
had  the  right,  and  the  articles  them- 
selves from  their  character  were  not 
distinguishable,  and  there  was  no  at- 
tempt to  imitate  the  dress  or  labels  of 
complainant,  did  not  establish  unfair 
competition.  Warren  Featherbone  Go. 
V.  American  Featherbone  Go.  (1905) 
141  Fed.  518,  72  0.  O.  A,  671. 

While  fraud  slone  is  not  sufficient  to 
entitle  the  complainant  to  a  decree  re- 
straining unfair  competition,  yet  it  is 
a  fact  to  be  taken  into  consideration  by 
the  court.  United  States  Tobacco  Ck>. 
V.  McGreenery  (1906)  144  Fed.  1022, 
74  C  O.  A.  6S2,  affirming  decree  (O.  C 
1906)  144  Fed.  531. 

Evidence  held  insufficient  to  establish 
onfair  competition  by  intentionally  rep- 
reienting  goods  made  by  others  as 
those  of  complainant,  or  by  actually  de- 
ceiving any  purchaser.  Newcomer  & 
Lewis  V.  Scriven  (3o.  (1909)  168  Fed. 
621,  94  C.  O.  A.  77,  writ  of  certiorari 
denied  J.  A.  Scriven  Go.  v.  Newcomer 
(1909)  29  Sup.  Gt  700,  214  U.  S.  513, 
53  L.  Bd.  1065. 

Where  complainant  sold  a  wall  cov- 
ering under  the  name  "Muresco,"  and 
defendant  sold  a  similar  material  under 
the  name  'Idurafresco,"  which  was  a 
shortening  of  an  older  trade-name  used 
by  others  commercially  before  defend- 
ant had  anything  to  do  with  the  ar- 
tide,  this  did  not  constitute  actionable 
unlawful  competition;  there  being  evi- 
dence that  the  public  had  not  been  de- 
ceived, and  none  to  the  contrary.  Ben- 
isfflin  Moore  &  Go.  ▼.  Auwell  (1910) 
178  Fed.  543,  102  G.  G.  A.  58,  affirm- 
hig  judgment  (G.  G.  1909)  172  Fed. 
608. 

Gn  bin  to  enjoin  the  use  by  a  com- 
petitor of  a  certain  kind  of  package  for 
hosiery,  evidence  held  insufficient  to 
show  intent  by  defendant  to  deceive 
eostomera.     Holeproof  Hosiery  Go.  t. 


Wallach  Bros.  (1911)  192  Fed.  584, 112 
G.  G.  A.  65Si,  modifying  decree  (G.  G. 
1911)  190  Fed.  606. 

Evidence  considered,  and  held  insuf- 
ficient to  sustain  a  claim  of  unfair  com- 
petition by  imitation  of  complainant's 
labels  and  boxes  containing  bill  lacings. 
Bristol  Go.  v.  Graham  (1912)  199  Fed. 
412,  117  G.  G.  A.  644. 

Evidence  held  insufficient  to  sustain  a 
bill  for  unfair  competition  in  the  adop- 
tion and  use  of  a  trade-name.  Denver 
Ghemical  Mfg.  Go.  v.  Lilley  (G.  G. 
A.  1914)  216  Fed.  869. 

Evidence  held  insufficient  to  establish 
unfair  competition.  S.  R.  Fell  Go.  v. 
John  B.  Bobbins  Go.  (1915)  220  Fed. 
650,  186  G.  G.  A.  258. 

Gomplainant  was  the  proprietor  of 
the  word  ''Guticura,"  as  a  trade-mark 
for  a  toilet  soap.  Defendant  placed  up- 
on the  market  a  "Guticle  Soap."  In 
circulars  defendant  copied  some  of  the 
reading  matter  from  complainant's  cir- 
culars. Held,  that  such  facts  did  not  * 
establish  unfair  competition,  where  de- 
fendant's soap,  wrappers,  and  boxes 
were  so  entirely  dissimilar  in  color  and 
general  appearance  that  no  purchaser 
of  ordinary  observation  would  be  de- 
ceived thereby.  Potter  Drug  &  Chem- 
ical Gorp.  V.  Pasfield  Soap  Go.  (G.  G. 
1900)  102  Fed.  490,  decree  affirmed 
(1901)  106  Fed.  914,  46  G.  G.  A.  40. 

Where  the  testimony  showed  that  de- 
fendant manufactured  bitters,  and  sold 
the  same  in  bulk  as  Hostetter^s  Bitters, 
and  advised  purchasers  to  put  the  same 
in  empty  Hostetter  bottles,  which  evi- 
dence was  re-enforced  by  other  testi- 
mony such  evidence  was  sufficient  to 
sustain  complainant's  charge  of  fraud 
and  unfair  competition.  Hostetter  Go. 
V.  CJonron  (G.  G.  1901)  111  Fed.  787. 

Evidence  considered,  and  held  not  to 
establish  fraudulent  conduct  on  the  part 
of  a  manufacturer,  or  any  acts  consti- 
tuting unfair  competition  in  trade, 
which  would  entitle  complainants  to  eq- 
uitable relief.  Siegert  v.  Oandolfi  (G. 
G.  1905)  189  Fed.  917,  decree  reversed 
(1907)  149  Fed.  100,  79  G.  G.  A.  142, 
writ  of  certiorari  denied  Oandolfi  v. 
Siegert  (1907)  27  Sup.  Gt  790,  205  U. 
S.  542,  51  L.  Ed.  922. 

Evidence  showing  that  defendant  ad- 
vertised to  supply  to  its  customers 
Hostetter's  Bitters  without  limit  as  to 
quantity  at  a  price  only  two-thirds  of 
that  at  which  such  bitters  are  sold  by 
the  manufacturer,  and  that  defendant 
did  supply  to  its  customers  calling  for 
such  bitters  an  imitation,  sometimes, 
when  desired,  placing  the  same  in  com- 
plainant's bottles,  but  without  using  its 
labels  or  trade-mark,  is  sufficient  to 
establish  unfair  competition  and  to  en- 
title complainant  to  an  injunction  and 
an  accounting.  Hostetter  Go.  v.  Gal- 
lagher Stores  (G.  G.  1905)  142  Fed. 
208. 

The  showing  made  held  not  to  estab- 
lish unfair  competition  by  defendant  by 
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imitating  complainant's  cartons  and 
packages  containing  chewing  gum,  such 
as  to  warrant  the  granting  of  a  prelim- 
inary injunction.  William  Wrigley,  Jr., 
Co.  V.  Grove  Co.  (C.  C.  1908)  161  Fed. 
885. 

Evidence  held  insufficient  to  establish 
unfair  competition  in  the  sale  of  cig- 
arettes under  a  similar  name.  Per- 
kins V.  ApoUo  Bros.  (D.  C.  1912)  197 
Fed.  478. 

Evidence  held  not  sufficient  to  show 
that  the  sending  of  notices  by  tiie  own- 
er of  a  patent  to  users  of  alleged  in- 
fringing articles  would  warrant  the 
granting  of  an  injunction.  United  Elec- 
tric Co.  V.  Creamery  Package  Mfg.  Co. 
(D.  C.  1913)   203  Fed.  63. 

In  a  suit  to  restrain  unfair  competi- 
tion in  the  sale  of  upright  drills  or  drill 
presses,  evidence  held  insufficient  to 
show  a  sale  by  defendant  in  such  a  way 
as  to  mislead  the  purchaser  to  believe 
that  the  drill  sold  was  one  manufactur- 
ed by  complainant  W.  F.  &  John 
Barnes  Co.  v.  Vandyck-Churchill  Co, 
(D.  C.  1913)  207  Fed.  855. 

Evidence  held  insufficient  to  establish 
the  charge .  of  unfair  competition  by 
making,  advertising,  and  selling  articles 
which  were  mere  imitations  of  those 
made  and  sold  by  complainant  so  as  to 
entitle  complainant  to  an  injunction. 
Hamilton  Mfg.  Co.  v.  Tubbs  Mfg.  Co. 
(C.  C.  1908)  216  Fed.  401. 

Fraud,  constituting  unfair  competi- 
tion, must  be  satisfactorily  proven. 
Pennsylvania  Rubber  Co.  v.  Dread- 
naught  Tire  &  Rubber  Co.  (D.  O, 
1915)  225  Fed.  138. 

Evidence  held  insufficient  to  show 
that  defendant  tire  company  was  guilty 
of  unfair  competition  in  disposing  of 
its  tires  as  those  of  complainant.    Id. 

In  suit  to  enjoin  unfair  competition, 
plaintiff's  proof  that  defendant's  trade- 
mark was  such  as  would  naturally  and 
probably  deceive  ordinary  buyers  was 
sufficient  although  actual  deception  of 
buyers  was  not  shown.  Aluminum 
Cooking  Utensil  Co.  v.  National  Alu- 
minum Works  (D.  C.  1915)  226  Fed. 
815. 

Under  a  bill  to  restrain  unfair  and 
fraudulent  trade  competition,  proof  that 
defendants'  employers*  or  drivers  had 
made  such  fraudulent  representations 
as  to  product  they  sold  as  complainant's 
product  was  a  variance.  Pippen  v.  Har- 
ris (Ala.  1913)  61  So.  890. 

Where  defendant  advertised  that  he 
had  purchased  goods  which  had  been 
manufactured  for  a  bankrupt  firm,  which 
fact  there  was  testimony  to  support, 
and  plaintiff  had,  in  its  advertisements, 
grossly  misrepresented  the  value  of  the 
stock  of  such  bankrupt  firm  so  purchas- 
ed by  it,  the  facts  were  insufficient  to 
justify  interference  by  injunction  to 
restrain  defendant  from  so  advertising, 
on  the  alleged  ground  that  the  public 
would  be  misled  and  deceived  thereby. 
Schradsky  v.  Appel  Clothing  Co.  (1897) 
50  P.  528,  10  Colo.  App.  195. 

Where  plaintiff  and  defendant  mana- 
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factured  spring  beds  under  the  same 
patent,  plaintiff's  signs  being  "N.  H. 
RoU-up-Spring  Bed,"  and  an  independ- 
ent trader  sold  defendants'  beds  as 
**The  only  original  N.  H.  Roll-up  Spring 
Bed,"  there  was  no  ground  for  injunc- 
tion; no  fraud  or  danger  thereof  or 
deception  of  the  public  being  shown. 
New  Haven  Patent  Rolling  Spring  Bed 
Co.  V.  Farren  (1883)  51  Conn.  324. 

In  an  action  to  enjoin  unfair  competi- 
tion by  deceiving  the  public  as  to  the 
ownership  of  ladders,  manufactured  by 
both  parties,  evidence  held  to  show 
fraud  in  the  selection  of  defendant's 
corporate  name.  Hartzler  v.  Goshen 
Churn  &  Ladder  Co.  (Ind.  App.  1914) 

104  N.  E.  34. 

Evidence  in  an  action  to  enjoin  un- 
fair competition  in  trade  held  to  sup- 
port findings  that  plaintiff  did  not  con- 
sent to  the  use  of  defendant's  corpo- 
rate name,  and  that  such  corporate 
name  was  selected  and  used  for  an 
unfair  and  fraudulent  purpose.  Shef- 
field-King MilUng  Co.  V.  Sheffield  MiU 
&  Elevator  Co.  (1908)  117  N.  W.  447, 

105  Minn.  315. 

A  label  bearing  six  distinct  points  of 
resemblance  to  a  label  used  by  another 
person  in  the  same  business  is  such  an 
Imitation  as  should  be  enjoined,  where 
it  appears  that  at  least  two  persons 
were,  deceived,  and  defendant's  sales  in- 
creased, without  other  cause  being 
shown,  since  the  adoption  of  the  labeL 
McCann  y.  Anthony  (1886)  21  Mo.  App. 
83. 

In  a  suit  to  enjoin  use  of  packages 
and  labels  resembling  those  used  by 
complainant,  evidence  held  to  show  that 
defendant's  action  in  simulating  com- 
plainant's packages  and  labels  tended  to 
mislead  the  public  as  to  the  origin  of 
the  goods.  Johnson  &  Johnson  v.  Sea- 
bury  &  Johnson  (1905)  61  A.  5,  69  N. 
J.  Eq.  696. 

In  a  suit  for  an  injunction  against  the 
unlawful  use  of  a  union  label  on  a  suit 
of  clothes,  evidence  held  to  show  that 
defendant  used  such  label  as  alleged,  and 
that  plaintiff's  agent  did  not  furnish  the 
label  to  defendant  and  order  same  in- 
serted in  the  suit,  and  an  injunction  was 
authorized.  United  Garment  Workers 
of  America  v.  Davis  (N.  J.  1909)  74 
A.  306. 

Evidence  held  not  to  show  that  the 
use  of  the  trade-name  "Page  of  Lon- 
don" tended  to  deceive  the  public,  so  as 
to  be  unfair  competition  with  plaintiff's 
'^London  Shop."  Rosenthal  v.  Blatt  (N. 
J.  Ch.  1912)  83  A.  387. 

Where  one  sets  up  a  like  business  in 
an  adjoining  county,  under  his  own 
name,  which  is  the  same  as  plaintiff's, 
the  location  of  defendant's  business  was 
not  of  itself  evidence  of  an  attempt  to 
deceive  the  public,  or  an  interference 
with  the  business  of  plaintiffs.  Menee- 
ly  V.  Meneely  (N.  T.  1874)  1  Hun.  367, 
3  Thomp.  &  C.  540,  affirmed  (1875) 
62  N.  Y.  427,  20  Am.  Rep.  489. 

Where  it  was  proved  that  the  public* 
asking  for  the  genuine  article  from  re- 
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tail  grocers,  was  supplied  with  defend- 
ant's article  in  a  simulated  wrapper, 
and  accepted  the  same  without  detect- 
ing the  mmalation,  such  evidence  suf- 
ficiently showed  that  the  public  had 
been  fraudulently  deceived.  Enoch 
Morgan's  Sons  Co.  v.  Troxell  (N.  Y. 
1879)  67  How.  Prac.  121. 

Where  defendant  closely  followed 
plaintiff's  packages  in  size,  form,  and 
printing,  only  substituting  the  name 
'Nevada -Silicon  Company"  for  plain- 
tiFs  "Electro-Silicon  Company,"  the 
proof  of  simulation  was  sufficient  to  en- 
title the  plaintiff  to  an  injunction.  Elec- 
tro-Silicon Co.  V.  Levy  (N.  Y.  1880)  50 
How.  Prac  469. 

Where  it  is  shown  that  defendant  has 
b  his  store,  and  offers  for  sale,  a  spuri- 
008  article,  with  an  imitation  of  plain- 
tiifa  trade- mark  thereon,  although  but 
a  lingle  sale  is  proved,  it  is  sufficient 
to  sustain  an  injunction  against  a  con- 
tinaance  of  the  wrong.  Low  v.  Hart 
(1882)  90  N.  Y.  457. 

Evidence  that  plaintiff  had  a  license 
to  QBe  a  device,  though  it  remained  un- 
der the  control  of  the  owner,  was  in- 

§  9509,  (Act  Feb.  20,  1905,  c.  592,  §  24.)  Pending  applications  for 
registration;  amendment  and  prosecution  thereof. 
All  applications  for  registration  pending  in  the  office  of  the  Com- 
missioner of  Patents  at  the  time  of  the  passage  of  this  Act  may  be 
amended  with  a  view  to  bringing  them,  and  the  certificate  issued  upon 
such  applications,  under  its  provisions,  and  the  prosecution  of  such 
applications  may  be  proceeded  with  under  the  provisions  of  this  Act. 
(33  Stat.  730.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

Notes  of  Decisions 

Pending  applications^— An  application 
for  registration  of  a  trade-mark  filed 
under  the  provisions  of  section  9485, 
ante,  as  formerly  enacted,  and  which 
stood,  at  the  date  when  this  section  and 
section  9499,  ante,  went  into  effect,  re- 
jected by  the  Commissioner  of  Patents 
on  an  appeal  duly  taken  to  him,  is  not  a 


sufficient  to  show  that  he  was  entitled 
to  an  injunction  restraining  alleged  un- 
fair competition.  Piaget  y.  Headley 
(1900)  68  N.  Y.  Supp.  351,  33  Misc. 
Rep.  204. 

Where  defendant's  bottle  in  which 
cologne  was  sold  in  competition  with 
plaintiff  was  a  close  imitation  of  com- 
plainant's bottle,  such  imitation  was 
evidence  of  a  fraudulent  intent  to  de- 
ceive the  public;  proof  of  actual  fraud- 
ulent intent  not  being  necessary  to  an 
injunction.  Hoyt  v.  Hoyt  (1886)  43 
Leg.  Int.  151,  2  Pa.  Co.  Ct.  R.  152. 

In  an  action  to  restrain  defendant 
from  selling  other  malted  milk  as  plain- 
tiff's product,  the  formula  of  plaintiff's 
milk  is  material  to  determine  whether 
plaintiff's  product  was  as  represented 
in  order  to  ascertain  whether  substitu- 
tions had  been  made.  Horlick's  Malted 
Milk  Co.  V.  A.  Spiegel  Co.  (1913)  144 
N.  W.  272,  155  Wis.  201. 

36.  I  njunctlond— Procedure  in  injunc- 
tion cases,  see  notes  under  f  9504,  ante. 

37.  Damages  and  pnofltsw— See  notes 
under  ((  9501  and  9504,  ante. 


"pending"    application.      In    re    Mark 
Cross  Co.  (1905)  26  App.  D.  C.  101. 

A  trade-mark  application  which  was 
involved  in  an  interference  at  the  time 
of  the  passage  of  section  9499,  ante, 
and  this  section,  is  a  pending  applica- 
tion, such  as  may  be  amended  to  bring 
it  under  the  act.  Giles  Remedy  Co.  v. 
Giles  (1905)  26  App.  D.  C.  375. 


§  9510.  (Act  Feb.  20,  1905,  c.  592,  §  25.)  Damages  from  registra- 
tion procured  by  false  or  fraudulent  declaration  or  means ;  re- 
covery. 

Any  person  who  shall  procure  registration  of  a  trade-mark,  or  en- 
try thereof,  in  the  office  of  the  Commissioner  of  Patents  by  a  false 
or  fraudulent  declaration  or  representation,  oral  or  in  writing,  or  by 
any  false  means,  shall  be  liable  to  pay  any  damages  sustained  in  con- 
sequence thereof  to  the  injured  party,  to  be  recovered  by  an  action 
on  the  case.    (33  Stat.  730.) 

See  notes  to  section  1  of  this  act,  ante,  f  9485. 


Fraidvlent  registration.— A  registra- 
tion under  the  act  of  1905  of  a  trade- 
mark for  straight  whisky  held  not 
fcandnlent  because  of  failure  to  give 


Notes  of  Decisions 

notice  to  one  entitled  to  use  the  words 
on  blended  whisky.  W.  A.  Gaines  & 
Go.  y.  Rock  Spring  Distilling  Go. 
(1915)  226  Fed.  531,  141  G.  G.  A.  287. 


§  9511.  (Act  Feb.  20,  1905,  c.  592,  §  26.)     Regulations  for  proceed- 
ings for  registration. 
The  Commissioner  of  Patents  is  authorized  to  make  rules  and  reg- 
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ulations,  not  inconsistent  with  law,  for  the  conduct  of  proceedings  in 
reference  to  the  registration  of  trade-marks  provided  for  by  this  Act. 
(33  Stat.  730.) 

See  notes  to  section  1  of  this  act,  ante,  f  0485. 

Notes  of  Decisions 

Rules.— Rule   requiring  the   question  and  this  court  will  not  entertain  such  a 

of  whether  there  is  interference  in  fact  question  at  the  instance  of  a  defeated 

in  a  trade-mark  case  to  be  raised  with-  party  in  a  trade-mark  case,  when  he 

in  a  stated  time  before  the  examiner  of  has  not  complied  with  the  rule.    Som- 

interferences  was  within  the  authority  ers  ▼.  Newman  (1908)  31  App.  D.  C. 

of  the  Commissioner  of  Patents  to  pro-  193. 
mulgate,  and  must  be  complied  with; 

I 

§  9512.  (Act  May  4,  1906,  c.  2081,  §  2.)  Classes  of  merchandise  for 
purpose  of  trade-mark  registration. 
The  Commissioner  of  Patents  shall  establish  classes  of  merchandise 
for  the  purpose  of  trade-mark  registration,  and  shall  determine  the 
particular  descriptions  of  goods  comprised  in  each  class.  On  a  sin- 
gle application  for  registration  of  a  trade-mark  the  trade-mark  may 
be  registered  at  the  option  of  the  applicant  for  any  or  all  goods  upon 
which  the  mark  has  actually  been  used  comprised  in  a  single  class  of 
merchandise,  provided  the  particular  descriptions  of  goods  be  stated. 
(34  Stat.  169.) 

This  section  was  part  of  an  act  entitled  "An  act  to  amend  the  laws  of  the 
United  States  relating  to  the  registration  of  trade-marks." 

Section  1  of  the  act  amended  section  1  of  the  Trade-Mark  Act  of  1905,  and  Is 
incorporated  in  said  section  as  set  forth  ante,  |  9485. 

Section  3  of  the  act  is  set  forth  ante,  i  9486. 

Section  4  of  the  act  provided  that  the  act  should  take  effect  July  1,  1906. 

See  notes  to  said  Act  Feb.  20,  1905.  <^  592,  i  1,  ante,  i  9485. 

Notes  of  Decisions 

Power  of  court  of  appeals^— The  ticular  description  of  goods  comprised 
Court  of  Appeals  has  no  power  to  in  the  class  to  which  he  seeks  to  appro- 
make  a  system  of  classification  under  priate  his  trade-mark,  except  as  each 
this  section,  nor  pass  on  the  question  case  comes  before  it.  In  re  A.  G. 
as  to  whether  an  applicant  has  stated  Spalding  &  Bros.  (1906)  27  App.  D.  G. 
the  class  of  merchandise  and  the  par-  314. 

§  9513.  (Act  Feb.  20,  1905,  c.  592,  §  27.)  Articles  imported,  copy- 
ing or  simulating,  etc.,  trade-name  or  registered  trade-mark, 
not  admitted  to  entry. 
No  article  of  imported  merchandise  which  shall  copy  or  simulate 
the  name  of  any  domestic  manufacture,  or  manufacturer  or  trader, 
or  of  any  manufacturer  or  trader  located  in  any  foreign  country  which, 
by  treaty,  convention,  or  law  affords  similar  privileges  to  citizens 
of  the  United  States,  or  which  shall  copy  or  simulate  a  trade-mark 
registered  in  accordance  with  the  provisions  of  this  Act,  or  shall  bear 
a  name  or  mark  calculated  to  induce  the  public  to  belfeve  that  the 
article  is  manufactured  in  the  United  States,  or  that  it  is  manufactured 
in  any  foreign  country  or  locality  other  than  the  country  or  locality 
in  which  it  is  in  fact  manufactured,  shall  be  admitted  to  entry  at  any 
custom-house  of  the  United  States ;  and,  in  order  to  aid  the  officers  of 
the  customs  in  enforcing  this  prohibition,  any  domestic  manufacturer 
or  trader,  and  any  foreign  manufacturer  or  trader,  who  is  entitled 
under  the  provisions  of  a  treaty,  convention,  declaration,  or  agree- 
ment between  the  United  States  and  any  foreign  country  to  the  advan- 
tages afforded  by  law  to  citizens  of  the  United  States  in  respect  to 
trade-marks  and  commercial  names,  may  require  his  name  and  resi- 
dence, and  the  name  of  the  locality  in  which  his  goods  are  manufac- 
tured, and  a  copy  of  the  certificate  of  registration  of  his  trade-mark, 
issued  in  accordance  with  the  provisions  of  this  Act,  to  be  recorded  in 
books  which  shall  be  kept  for  this  purpose  in  the  Department  of  the 
Treasury,  under  such  regulations  as  the  Secretary  of  the  Treasury 
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shall  prescribe,  and  may  furnish  to  the  Department  facsimiles  of  his 
name,  the  name  of  the  locality  in  which  his  goods  are  manufactured, 
or  of  his  registered  trade-mark;  and  thereupon  the  Secretary  of  the 
Treasury  shall  cause  one  or  more  copies  of  the  same  to  be  transmitted 
to  each  collector  or  other  proper  officer  of  customs.    (33  Stat.  730.) 

See  notes  to  section  3  of  this  act,  ante,  §  9485. 

ProTisions  similar  to  those  of  this  section  were  contained  in  the  Dingley 
Tariff  Act  of  July  24, 1897,  c.  11,  i  11,  30  Stat  207. 

Notes  of  Deoisioiis 


Estry  of  goods  bearing  foreign  trado- 
■arfliSri— The  drcnit  court  had  no  juris- 
diction to  grant  a  mandamus  to  compel 
a  collector  of  customs  to  take  evidence 
as  to  validity  of  a  trade-mark,  and  that 
the  question  whether  the  decision  of 
the  proper  customs  officers  was  review- 
able by  the  courts,  and,  if  so,  in  what 
way,  was  not  before  the  court  in  this 
proceeding.  In  re  Vintschger  (G.  C. 
1882)  50  Fed.  459. 

A,  foreigner  simulating  a  trade-mark 
of  a  domestic  manufacturer  cannot  ob- 
tain the  right  to  send  fraudulentiy 
marked  goods  into  the  country  merely 
by  recording  his  fraudulent  mark  before 
the  domestic  manufacturer  has  taken 
the  steps  necessary  to  protect  himself. 
(1896)  21  Op.  Atty.  Qen.  260. 


The  importation  into  the  United 
States  of  an  article  bearing  the  genuine 
trade-mark  of  the  maker,  by  one  not 
the  owner  of  the  trade-mark,  is  not 
forbidden  by  section  11  of  the  tariff  act 
of  1897,  although  such  trade-mark  has 
been  properly  registered  in  the  United 
States  and  all  rights  thereunder  have 
been  transferred  and  belong  to  another 
party.     (1902)  24  Op.  Atty.  Gen.  651. 

The  purpose  of  this  section  is  two- 
fold—to protect  the  domestic  manufac- 
turer against  encroachment  upon  his 
trade-mark  and  the  public  from  the  im- 
position of  imported  articles  assuming 
domestic  names.  It  is  the  simulation 
or  counterfeit,  and  not  reality  or  gen- 
uineness, at  which  the  section  is  aim- 
ed.   Id. 


§  9514.  (Act  Feb.  20,  1905,  c.  592,  §  28.)     Notice  of  registration 
to  be  affixed  to  trade-mark  or  to  package  inclosing  article ;  no- 
tice of  registration  or  of  itifringemexit  requisite  of  recovery  of 
damages. 
It  shall  be  the  duty  of  the  registrant  to  give  notice  to  the  public  that 
a  trade-mark  is  registered,  either  by  affixing  thereon  the  words  "Reg- 
istered in  U.  S.  Patent  Office,"  or  abbreviated  thus,  "Reg.  U.  S.  Pat. 
Off.,"  or  when,  from  the  character  or  size  of  the  trade-mark,  or  from 
its  manner  of  attachment  to  the  article  to  which  it  is  appropriated, 
this  can  not  be  done,  then  by  affixing  a  label  containing  a  like  notice 
to  the  package  or  receptacle  wherein  the  article  or  articles  are  inclosed ; 
and  in  any  suit  for  infringement  by  a  party  failing  so  to  give  notice 
of  registration  no  damages  shall  be  recovered,  except  on  proof  that 
the  defendant  was  duly  notified  of  infringement,  and  continued  the 
same  after  such  notice.    (33  Stat.  730.) 

See  notes  to  section  1  of  this  act,  ante,  §  9485. 

When  a  trade-mark  was  to  be  deemed  "affixed"  to  an  article,  within  the 
meaning  of  this  act,  was  defined  by  section  29  of  this  act,  post,  I  9515. 

'Notes  of  Deoisions 


Neeessity  of  affixing  notlee^-^Fhe  ase 

of  a  certain  name  for  a  manufactured 
article  in  the  advertisements  of  that 
article  does  not  constitute  an  adoption 
of  such  name  as  a  trade-mark,  since  a 
trade-mark  must  be  actually  affixed  to 
the  articles  themselves.  Walter  Baker 
ft  Go.  V.  Delapenha  (G.  G.  1906)  160 
Fed.  746;  Hump  Hairpin  Go.  v.  De 
Long  Hook  &  Eye  Go.  (1913)  39  App. 
D.  G.  484;  Gonsumers  Go.  v.  Hydros 
Chemical  Co.  (1913)  40  App.  D.  G. 
284;  Haselton  Boiler  Go.  v.  Hazelton 
Tripod  BoUer  Go.  (1892)  142  111.  494, 
80  N.  E.  339  (affirmed  [1891]  40  111. 
App.  430);  St  liouis  Piano  Mfg.  Go. 
▼.  Merkel  (1876)  1  Mo.  App.  305. 

To  secure  a  trade-mark  right  in  a 
same  under  which  medical  tablets  are 


sold,  it  is  not  necessary  to  label  each 
tablet  with  the  name.  The  fixing  of 
the  name  to  each  bottle  containing  a 
givea  number  of  the  tablets  is  sufficient 
Breitenbach  v.  Rosenberg  (1911)  37 
App.  D.  G.  102. 

A  trade-mark  owes  its  existence  to 
the  fact  that  it  is  actually  affixed  to  a 
vendible  commodity.  William  J.  Mox- 
ley  Go.  V.  Braun  &  Fitts  Go.  (1901)  93 
IlL  App.  183. 

To  constitute  a  trade -mark,  it  must 
be  annexed  to  and  accompany  the  goods 
into  the  market  so  as  to  identify  them. 
Westminister  Laundry  Go.  v.  Hesse 
Envelope  Go.  (Mo.  App.  1913)  156  S. 
W.  767. 

Where  defendants  did  not  affix  the 
word  "Delsarte"  to  shoes  until  after 
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they  had  been  purchased  by  them  for  a 
consumer,  they  were  not  entitled  to 
claim  the  right  to  use  the  word  as  a 
trade- mark.  Medlar  &  Holmes  Shoe 
Go.  y.  Delsarte  Mfg.  Go.  (1906)  61  A. 
410,  68  N.  J.  Eq.  706,  affirming  decree 
(1900)  46  A.  1089,  68  N.  J.  Eq.  706. 

Notice  to  infringefi^-^he  fact  that  a 
label  registered  as  a  trade-mark  does 
not  bear  the  notice  of  registration  re- 
quired by  this  section  does  not  render  a 
bill  for  infringement  demurrable  where 
its  allegations  are  ample  to  let  in  proof 
under  the  exception.  G.  Heileman 
Brewing  Go.  v.  Independent  Brewing 
Go.  (1911)  191  Fed.  489,  U2  G.  O,  A. 
133. 


Under  this  section  where  the  regis- 
trant neither  gave  notice  of  the  regis- 
tration by  affixing  a  notice  to  that  effect 
to  the  articles  sold  under  such  trade- 
mark, nor  notified  defendant  of  the  in- 
fringement, damages  were  not  recover- 
able for  the  infringement.  Rossmann  ▼• 
Gamier  (1914)  211  Fed.  401, 128  G.  a 
A.  73. 

Where  a  manufacturer  belieyes  a 
dealer  to  be  sdling  the  goods  of  anoth- 
er as  his,  he  should  give  the  dealer  no- 
tice, and  an  opportunity  to  desist,  be- 
fore bringing  suit.  Gorham  Mfg.  Co. 
T.  Emery-Bird-Thayer  Dry-Goods  Co. 
(G.  G.  1899)  92  Fed.  774. 


§  9515.  (Act  Feb.  20,  1905,  c.  592,  §  29.)     Construction  of  act; 

definitions. 
In  construing  this  Act  the  following  rules  must  be  observed,  ex- 
cept where  the  contrary  intent  is  plainly  apparent  from  the  context 
thereof :  The  United  States  includes  and  embraces  all  territory  which 
is  under  the  jurisdiction  and  control  of  the  United  States.^  The 
word  "States"  includes  and  embraces  the  District  of  Columbia,  the 
Territories  of  the  United  States,  and  such  other  territory  as  shall 
be  under  the  jurisdiction  and  control  of  the  United  States.  The  terms 
"person"  and  "owner,"  and  any  other  word  or  term  used  to  desig- 
nate the  applicant  or  other  entitled  to  a  benefit  or  privilege  or  rendered 
liable  under  the  provisions  of  this  Act,  include  a  firm,  corporation,  or 
association  as  well  as  a  natural  person.  The  term  "applicant"  and 
"registrant"  embrace  the  successors  and  assigns  of  such  applicant  or 
registrant.  The  term  "trade-mark"  includes  any  mark  which  is  enti- 
tled to  registration  under  the  terms  of  this  Act  and  whether  registered 
or  not  and  a  trade-mark  shall  be  deemed  to  be  "affixed"  to  an  article 
when  it  is  placed  in  any  manner  in  or  upon  either  the  article  itself  or 
the  receptacle  or  patkage  or  upon  the  envelope  or  other  thing  in,  by, 
or  with  which  the  goods  are  packed  or  inclosed  or  otherwise  prepared 
for  sale  or  distribution.    (33  Stat.  731.) 

See  notes  to  section  1  of  this  act,  ante,  f  9485. 

§  9516.  (Act  Feb.  20,  1905,  c.  592,  §  30.)     Time  of  taking  effect  of 
act;  repeal;  exception  of  certificates  of  registration  issued  un- 
der previous  acts. 
This  Act  shall  be  in  force  and  take  effect  April  first,  nineteen 
hundred  and  five.    All  Acts  and  parts  of  Acts  inconsistent  with  this 
Act^  are  herfeby  repealed  except  so  far  as  the  same  may  apply  to 
certificates  of  registration  issued  under  the  Act  of  Congress  approved 
March  third,  eighteen  hundred  and  eighty-one,  entitled  "An  Act  to 
authorize  the  registration  of  trade-marks  and  protect  the  same,"  or 
under  the  Act  approved  August  fifth,  eighteen  hundred  and  eighty- 
two,  entitled  "An  Act  relating  to  the  registration  of  trade-marks."    (33 
Stat.  731.) 

See  notes  to  section  1  of  this  act,  ante,  f  9485. 

The  Trade-Mark  Act  of  March  3,  1881,  c.  138,  21  Stat.  502,  and  Act  Aug.  5, 
1882,  c.  393,  22  Stat.  298,  mentioned  in  this  section,  were  superseded  by  this 
act,  except  as  provided  by  this  section. 
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See.  Sec. 

9617.  Exclusive  rights  as  to  copyrighted      9532. 
works;    to  print,  etc,  copy,  and 
vend;    to  translate,  dramatiase,      9533. 
etc ;   to  deliver  in  public,  if  lec- 
ture, etc. ;    to  perform,  exhibit, 
etc.,  if  drama  or  dramatic  work ; 
to  perform,   or   make   arrange- 
ment or  record,  if  musical  com-      9634. 
position;    and    to   control  me- 
chanical reproduction  thereof. 

8518.  Rights  of  author  or  proprietor  of      9535. 
unpublished  work  not  annulled 
or  limited. 

9619.  Copyright   to   protect  component      9536. 

parts  of  work  already  copyright- 
ed; copyright  upon  composite 
works  or  periodicals. 

9620.  Copyright    upon   all  writings   of     9637. 

author. 

9621.  Classification  of  applications  for      9538. 

registration. 

9522.  Copyright  upon  compilations,  etc,      9539. 
of  works  in  public  domain  or  of      9540. 
copyrighted    works ;    subsisting 
copyrights  not  affected. 

9623.  Copyright  not  to  subsist  in  works 

in  public  domain,  or  works  pub-      9541. 
lished  prior  to  act  and  not  al- 
ready  copyrighted,    or   govern- 
ment   publications;     effect    of      9542. 
publication    by   government    of 
copyrighted  material  9543. 

9524.  Authors  or  proprietors,  etc.,  en- 
titled to   copyright;    alien  au-      9544. 
thors  or  proprietors. 

9526.  Certificate  of  registration  or  of 
copyright  to  be  issued  to  pro- 
prietor of  certificate  of  registra- 
tion, copyright,  trade- mark,  or 
patent  Issued  by  foreign  govern- 
ment, protecting  pattern,  model, 
design,  copyright,  trade-mark, 
or  manufactured  article  import- 
ed for  and  exhibited  at  Panama- 
Pacific  International  Exposi- 
tion ;  branch  office ;  registers  of 
certificates  issued;  deposits  of 
registers  in  Patent  Office  and 
Copyright  Office. 

9625.  Infringement  of  rights  protected 
in  articles,  etc.,  exhibited  at  ex- 
position; injunction;  damages; 
impounding  of  articles,  etc.,  dur- 
ing pendency  of  action ;  de- 
struction of  articles,  etc 

9627.  Punishment  for  infringement  of 
rights  protected. 

962S.  Laws  applicable  to  actions  for 
infringement. 

9529.  Beginning  and  ending  of  protec- 
tion to  articles  exhibited. 

9630.  Copyright  secured  by  publication      9550. 

of  work  with  notice  of  copy- 
right affixed  to  copies. 

9631.  Begistration    of   claim    to    copy- 

right, and  issuance  of  certificate      9551. 
thereof. 


9545. 
9546. 


9547. 
9548. 
9549. 


Copyright  of  woi^s  not  reproduc- 
ed for  sale. 

Deposit  of  copies  of  work  after 
publication;  action  or  proceed- 
ing for  infringement  not  main- 
tainable until  after  deposit  of 
copies  and  registration. 

Failure  to  deposit  copies;  de- 
mand therefor;  penalty  for  de- 
fault after  demand. 

Postmaster's  receipt  for  articles 
deposited  ;  transmission  by  mail 
without  cost  to  claimant. 

Mechanical  work,  c^tc,  of  printed 
book  or  periodical  accorded  pub- 
lication to  be  done  within  Unit- 
ed States;   exceptions. 

Affidavit  to  accompany  copies  of 
book  deposited. 

Making  false  affidavit  punish- 
able ;   penalty. 

Form  of  notice  of  copyright. 

Place  of  application  of  notice  of 
copyright  J  one  notice  in  each 
volume  or  number  of  newspaper 
or  periodical. 

Effect  of  accidental  omission  of 
notice  of  copyright  from  partic- 
ular copy  or  copies  of  work. 

Ad  interim  protection  of  book 
published  abroad. 

Extension  of  ad  interim  protec- 
tion to  full  term  of  copyright. 

Duration  of  copyright;  renewal 
by  proprietor;  renewal  by  au- 
thor or  his  widow,  widower,  or 
children,  etc. 

Renewal  of  copyrights  subsisting 
at  time  act  goes  into  effect. 

Infringement. 

(a)  Injunction  restraining. 

(b)  Damages         and  profits; 

amount;   other  remedies. 

(c)  Impounding  during  action  in- 

fringing articles. 

(d)  Destruction  of  infringing  cop- 

ies, etc.,  and  plates,  etc. 

(e)  Royalties  for  use  of  mechan- 

ical reproduction  of  musical 
works. 
Rules  of  Procedure. 

Jurisdiction  of  courts  in  enforc- 
ing remedies  provided. 

Joinder  in  one  action  of  proceed- 
ings for  different  remedies. 

Willful  infringement  for  profit 
punishable;  penalty;  exception 
of  performance  of  musical 
woriss  for  charitable  or  educa- 
tional purposes. 

Fraudulent  notice  of  copyright, 
or  removal  or  alteration  of  no- 
tice on  copyrighted  article,  pun- 
ishable ;    penalty. 

Importation  of  article  bearing 
false    notice    of    copyright,    or 
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9552. 


9553. 


9554. 


9555. 
9556. 
9557. 
9558. 

9559. 

9560. 
9561. 
9562. 


9563. 
9564. 


9565. 
9566. 

9567. 


piratical  copies  of  copyrighted 
work,  prohibited. 

Importation,  during  existence  of 
copyright  in  book,  of  piratical 
copies  thereof,  or  of  copies  not 
produced  in  accordance  with 
provisions  of  section  15  of  act ; 
exceptions. 

Forfeiture  and  destruction  of  ar- 
ticles prohibited  importation, 
brought  into  United  States. 

Regulations  to  prevent  importa- 
tion in  mails  of  articles  prohib- 
ited; notice  of  such  actual  or 
contemplated  importation. 

Jurisdiction  of  actions,  etc,  un- 
der copyright  laws. 

District  in  which  actions,  etc,  un- 
der act  may  be  brought. 

Injunctions ;  service  and  enforce- 
ment thereof. 

Transmission  of  certified  copies 
of  papers  for  enforcement  of  in- 
junction by  other  court. 

Review  of  orders,  judgments,  or 
decrees,  under  copyright  laws, 
on  appeal  or  writ  of  error. 

Limitation  of  criminal  proceed- 
ings under  act. 

Costs  in  actions,  etc,  under  act; 
attorney's  fees. 

Copyright  distinct  from  property 
in  object  copyrighted;  efltect  of 
sale,  etc.,  of  such  object,  and  of 
assignment  of  copyright 

Assignments,  etc,   of  copyrights. 

Assignments  executed  in  foreign 
country;  acknowledgment  and 
certificate  thereof. 

Recording  assignments. 

Certificate  of  record  of  assign- 
ment. 

Use  of  name  of  assignee  in  notice 
of  copyright. 


6ec. 
9568. 

9569. 


9570. 


9571. 
9572. 

9573. 
9574. 

9575. 
9576. 


9577. 
957a 

9579. 


9580. 
9581. 


9582. 
9583. 


9584. 


Copyright  OflSce ;  preservation 
therein  of  records,  etc 

Register  of  Copyrights;  appoint- 
ment; salary;  assistant  regis- 
ter, subordinate  assistants. 

Deposit  by  Register  of  Copyrights 
of  moneys  received  as  copyright 

.    fees;   reports  thereof. 

Bond  of  Register  of  Copyrights. 

Annual  report  of  Register  of 
Copyrights. 

Seal  of  Copyright  Office. 

Rules  for  registration  of  claims 
to  copyright. 

Record  books  in  Copyright  Ofiice. 

Certificate  of  registration;  effect 
as  evidence;  receipt  for  copies 
of  work  deposited. 

Catalogues  of  copyright  entries; 
effect  of  catalogues  as  evidence. 

Distribution  and  sale  of  cata- 
logues of  copyright  entries ;  dis- 
posal of  proceeds. 

Records  and  works  deposited  in 
Copyright  Office  open  to  public 
inspection;  taldng  copies  of 
copyright  entries. 

Disposition  of  articles  deposited 
in  Copyright  Office. 

Destruction  of  articles  deposited 
in  Copyright  Office  remaining 
undisposed  of;  removal  of  such 
articles  by  author,  proprietor, 
etc. ;  manuscripts  of  unpublish- 
ed works. 

Fees. 

Definition  of  terms  "the  date  of 
publication"  and  "author**  in 
construction  of  act 

Repeal ;  causes  of  action  for  in- 
fringements committed  before 
act  not  affected. 


(R.  S.  §§  4948-4971.     Superseded.) 

These  sections,  constituting  chapter  3  of  this  title  of  the  Revised  Statutes, 
as  well  as  subsequent  statutes  amendatory  thereof  or  additional  thereto,  were 
superseded  by  the  provisions  relating  to  the  same  subject  of  the  Copyright  Act 
of  March  4,  1909,  c  320,  post,  §§  9617-9524,  9530-9584,  section  63  of  iVhich, 
post,  I  9584,  repealed  all  laws  or  parts  of  laws  in  conflict  with  the  provisions  of 
the  act,  but  provided  that  causes  of  action  for  infringement  of  copyright  there- 
tofore committed  should  not  be  affected. 

See  notes  to  said  Act  March  4, 1909,  c.  320,  i  1,  post,  §  9517. 

§  9517.  (Act  March  4,  1909,  c.  320,  §  1.)  Exclusive  rights  as  to 
copyrighted  works ;  to  print,  etc.,  copy,  and  vend ;  to  translate, 
dramatize,  etc.;  to  deliver  in  public,  if  lectiu-e,  etc.;  to  per- 
form, exhibit,  etc.,  if  drama  or  dramatic  work ;  to  perform,  or 
make  arrangement  or  record,  if  musical  composition,  and  to 
control  mechanical  reproduction  thereof. 
Any  person  entitled  thereto,  upon  complying  with  the  provisions 

of  this  Act,  shall  have  the  exclusive  right: 

(a)  To  print,  reprint,  publish,  copy,  and  vend  the  copyrighted  work; 

(b)  To  translate  the  copyrighted  work  into  other  languages  or  dia- 
lects, or  make  any  other  version  thereof,  if  it  be  a  literary  work;  to 
dramatize  it  if  it  be  a  nondramatic  work ;  to  convert  it  into  a  novel  or 
other  nondramatic  work  if  it  be  a  drama ;  to  arrange  or  adapt  it  if  it  be 
a  musical  work ;  to  complete,  execute,  and  finish  it  if  it  be  a  model  or 
design  for  a  work  of  art; 
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(c)  To  deliver  or  authorize  the  delivery  of  the  copyrighted  work  in 
public  for  profit  if  it  be  a  lecture,  sermon,  address,  or  similar  produc- 
tion; 

(d)  To  perform  or  represent  the  copyrighted  work  publicly  if  it  be 
a  drama  or,  if  it  be  a  dramatic  work  and  not  reproduced  in  copies  for 
sale,  to  vend  any  manuscript  or  any  record  whatsoever  thereof;  to 
make  or  to  procure  the  making  of  any  transcription  or  record  thereof 
by  or  from  which,  in  whole  or  in  part,  it  may  in  any  manner  or  by  any 
method  be  exhibited,  performed,  represented,  produced,  or  reproduced ; 
and  to  exhibit,  perform,  represent,  produce,  or  reproduce  it  in  any 
manner  or  by  any  method  whatsoever ; 

(e)  To  perform  the  copyrighted  wdrk  publicly  for  profit  if  it  be  a 
musical  composition  and  for  the  purpose  of  public  performance  for 
profit;  and  for  the  purposes  set  forth  in  subsection  (a)  hereof,  to 
make  any  arrangement  or  setting  of  it  or  of  the  melody  of  it  in  any 
system  of  notation  or  any  form  of  record  in  which  the  thought  of  an 
author  may  be  recorded  and  from  which  it  may  be  read  or  repro- 
duced: Provided,  That  the  provisions  of  this  Act,  so  far  as  they 
secure  copyright  controlling  the  parts  of  instruments  serving  to  repro- 
duce mechanically  the  musical  work,  shall  include  only  compositions 
published  and  copyrighted  after  this  Act  goes  into  effect,  and  shall  not 
include  the  works  of  a  foreign  author  or  composer  unless  the  foreign 
state  or  nation  of  which  such  author  or  composer  is  a  citizen  or  subject 
grants,  either  by  treaty,  convention,  agreement,  or  law^  to  citizens  of 
the  United  States  similar  rights:  And  provided  further,  and  as*" a  con- 
dition of  extending  the  copyright  control  to  such  mechaniqal  reproduc- 
tions, That  whenever  the  owner  of  a  musical  copyright  has  used  or 
pemiitted  or  knowingly  acquiesced  in  the  use  of  the  copyrighted 
work  upon  the  parts  of  instruments  serving  to  reproduce  mechanically 
the  musical  work,  any  other  person  may  make  similar  use  of  the 
copyrighted  work  upon  the  payment  to  the  copyright  proprietor  of  a 
royalty  of  two  cents  on  each  such  part  manufactured,  to  be  paid  by 
the  manufacturer  thereof ;  and  the  copyright  proprietor  may  require, 
and  if  so  the  manufacturer  shall  furnish,  a  report  under  oath  on  the 
twentieth  day  of  each  month  on  the  number  of  parts  of  instruments 
manufactured  during  the  previous  month  serving  to  reproduce  me- 
chanically said  musical  work,  and  royalties  shall  be  due  on  the  parts 
manufactured  during  any  month  upon  the  twentieth  of  the  next  suc- 
ceeding month.  The  payment  of  the  royalty  provided  for  by  this  sec- 
tion slall  free  the  articles  or  devices  for  which  such  royalty  has  been 
paid  from  further  contribution  to  the  copyright  except  in  case  of  pub- 
lic performance  for  profit :  And  provided  further,  That  it  shall  be  the 
duty  of  the  copyright  owner,  if  he  uses  the  musical  composition  him- 
self for  the  manufacture  of  parts  of  instruments  serving  to  reproduce 
mechanically  the  musical  work,  or  licenses  othtrs  to  do  so,  to  file  notice 
thereof,  accompanied  by  a  recording  fee,  in  the  Copyright  Office,  and 
any  failure  to  file  such  notice  shall  be  a  complete  defense  to  any  suit, 
action,  or  proceeding  for  any  infringement  of  such  copyright. 

In  case  of  the  failure  of  such  manufacturer  to  pay  to  the  copyright 
proprietor  within  thirty  days  after  demand  in  writing  the  full  sum 
of  royalties  due  at  said  rate  at  the  date  of  such  demand  the  court 
may  award  taxable  costs  to  the  plaintiff  and  a  reasonable  counsel 
fee,  and  the  court  may,  in  its  discretion,  enter  judgment  therein  for 
any  sum  in  addition  over  the  amount  found  to  be  due  as  royalty  in 
accordance  with  the  terms  of  this  Act,  not  exceeding  three  times  such 
amount. 

The  reproduction  or  rendition  of  a  musical  composition  by  or  upon 
coin-operated  machines  shall  not  be  deemed  a  public  performance 
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for  profit  unless  a  fee  is  charged  for  admission  to  the  place  where 
such  reproduction  or  rendition  occurs.     (35  Stat.  1075.) 

This  wajB  the  first  section  of  the  Copyright  Act  of  1909,  entitled  "An  act  to 
amend  and  consolidate  the  acts  respecting  copyright." 

Sections  2-63  of  the  act  are  set  forth  post,  §§  9618-9524,  9530-9584. 

Section  64  of  the  act  provided  that  the  act  should  go  into  effect  July  1, 
1909. 

This  act  (Act  March  4,  1909,  c.  320)  superseded  R.  S.  §§  4948-4971,  which 
originally  constituted  this  chapter  of  the  Revised  Statutes,  and  all  subsequent 
provisions  amendatory  thereof  or  additional  thereto. 

R.  S.  §  4948,  provided  that  copyrights  should  be  under  the  charge  of  the 
Librarian  of  Congress,  under  the  supervision  of  the  joint  committee  of  Con- 
gress on  the  Library. 

R.  S.  §  4949,  provided  that  th^  seal  of  the  Librarian  of  Congress  should  be 
used  for  the  authentication  of  all  records,  etc.,  connected  with  copyrights.  It 
was  superseded  specifically  by  section  52  of  this  act,  post,  §  9573. 

R.  S.  §  4950,  related  to  the  bond  of  the  Librarian  of  Congress,  and  was  su- 
perseded by  subsequent  provisions  of  tiie  same  nature  of  Act  Feb.  19,  1897, 
c.  265,  ft  1,  ante,  |  131. 

R.  S.  §  4951,  required  the  Librarian  of  Congress  to  report  annually  to 
Congress  the  number  and  description  of  copyright  .publications  entered  during 
the  year.  * 

R.  S.  f  4952,  as  amended  by  Act  March  8,  1891,  c.  565,  {  1,  26  Stat.  1106, 
and  Act  March  3,  1905,  c.  1432,  33  Stat  1000,  prescribed  what  publications 
might  be  entered  for  copyright,  and  by  whom  such  entries  might  be  made. 

R.  S.  §  4953,  prescribed  the  term  of  copyrights. 

R.  S.  §  4954,  as  amended  by  Act  March  3,  1891,  c  565,  f  2,  26  Stat  1107, 
prescribed  the  term  for  which  copyrights  might  be  continued. 

R.  S.  §  4955,  provided  for  the  assignment  of  copyrights,  and  the  recording  of 
such  assignments. 

R.  S.  i  4956,  as  amended  by  Act  March  3,  1891,  c.  565,  {  3,  26  Stat  1107, 
provided  for  the  deposit  of  titles  and  published  copies. 

R.  S.  §  4957,  provided  for  the  record  of  entries  of  copyrighted  books,  etc.,  and 
for  attested  copies  thereof. 

R.  S.  I  4958,  as  amended  by  Act  March  3,  3891,  c.  565,  §  4,  26  Stat.  1108, 
prescribed  the  fees  to  be  paid  for  services  rendered  in  the  copyrighting  of 
books,  etc. 

R.  S.  §  4959,  as  amended  by  Act  March  3,  1891,  c.  565,  |  5,  26  Stat  1108, 
provided  for  deposit  with  the  Librarian  of  Congress  of  copies  of  copyrighted 
books,  etc 

R.  S.  §  4960,  prescribed  the  penalty  for  failure  to  comply  with  sections  4956 
and  4959. 

R.  S.  §  4961,  required  postmasters  to  give  receipts  for  books,  etc.,  deposited 
for  forwarding  to  the  Librarian  of  Congress,  and  to  mail  them  to  their  desti- 
nation. 

R.  S.  I  4962,  provided  for  the  publication  of  notice  of  entry  for  copyright 
It  was  superseded  by  the  provisions  for  that  purpose  contained  in  Act  June  IS, 
1874,  c.  301,  §  1,  18  Stat  78. 

R.  S.  §  4963,  as  amended  by  Act  March  3,  1891,  c.  565,  §  6,  26  Stat  1109, 
and  Act  March  3,  1897,  c  392,  f  1,  29  Stat.  694,  prescribed  a  penalty  for  the 
false  publication  of  notices  of  entry  or  the  importation  of  articles  bearing 
such  notices. 

R.  S.  §  4964,  as  amended  by  Act  March  3,  1891,  c  565,  §  7,  26  Stat  1109, 
authorized  the  recovery  of  damages  for  violations  of  copyrights  of  books. 

R.  S.  I  4965,  as  amended  by  Act  March  3,  1S91,  c.  565.  §  8,  26  Stat  1109, 
and  Act  March  2,  1895,  c.  194,  28  Stat.  965,  authorized  the  recovery  of  dam- 
ages for  violations  of  copyrights  of  maps,  charts,  prints,  etc. 

R.  S.  §  4966,  as  amended  by  Act  Jan.  6,  1897,  c.  4,  29  Stat.  481,  authorized 
the  recovery  of  damages  for  violations  of  copyrights  of  dramatic  or  musical 
compositions. 

R.  S.  {  4967,  as  amended  by  Act  March  3,  1891,  c.  565,  |  9,  26  Stat  1109, 
authorized  the  recovery  of  damages  for  printing  or  publishing  manuscripts 
without  the  consent  of  the  author  or  proprietor. 

R.  S.  I  4968,  prescribed  a  limitation  of  actions  in  copyright  cases. 

R.  S.  I  4969,  prescribed  the  defeHftes  which  might  be  made  to  actions  in  copy- 
right cases. 

R.  S.  §  4970,  authorized  the  issue  of  injunctions  in  copyright  cases. 

R.  S.  §  4971,  provided  that  the  chapter  should  not  be  construed  to  prohibit 
the  printing,  publishing,  importation,  or  sale  of  any  book,  etc.,  written,  etc.,  by 
a  person  not  a  citizen  or  resident  of  the  United  States.  It  was  expressly  re- 
pealed by  Act  March  3,  1891,  c.  565,  §  10,  26  Stat  1109. 

Act  June  18,  1874,  c.  301,  §  1,  18  Stat  78,  provided  for  the  publication  of 
notice  of  entry  of  copyright,  and  prescribed  forms  for  such  notices. 
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Act  June  18,  1874,  e.  801,  f  3,  18  Stat  79,  proTided  that  the  words  "en- 
graTing,"  "cut,"  and  "print"  should  be  applied  only  to  pictorial  illustrations  or 
works  connected  with  the  fine  arts,  and  that  no  prints  or  labels  designed  to 
be  used  for  any  other  article  of  manufacture  should  be  entered  under  the  copy- 
right law,  but  that  they  might  be  registered  in  the  Patent  Office. 

Act  Aug.  1,  1882,  c.  366,  22  Stat  181,  provided  that  manufacturers  of  de- 
signs for  molded  decoratiye  articles,  tiles,  placques,  or  articles  of  pottery  or 
metal  subject  to  copyright  might  put  the  copyright  mark  prescribed  by  R.  S. 
I  4962,  upon  the  back  or  bottom  of  such  articles,  etc. 

Act  March  3,  1891,  c.  665,  f  11,  26  "Stat.  1109,  provided  that  each  volume 
of  a  book  in  two  or  more  volumes,  when  such  volumes  were  published  sepa- 
rately, and  each  number  of  a  periodical,  should  be  considered  an  independent 
publication. 

Act  March  3,  1891,  c  S65,  §  13,  26  Stat  1110,  related  to  copyrights  by  citi- 
sens  or  subjects  of  foreign  countries. 

Act  March  3,  1893,  c.  215,  27  Stat  743,  provided  that  any  author,  etc.,  who 
had  failed  to  deliver  to  the  Librarian  of  Congress  the  copies,  etc.,  required 
within  the  time  limit  prescribed,  might  deliver  such  copies,  etc.,  before  March 
1,  1893,  and  thereby  become  entitled  to  his  copyright,  etc 

These  acts  were  all  superseded  by  this  act 

No  Government  publication  is  to  Pe  copyrighted,  by  a  provision  of  the 
Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  fi  52,  ante,  $  7020. 

Provisions  extending  temporarily  the  time  for  filing  application  for  registra- 
tion of  any  print  or  label  were  made  by  Act  Aug.  17,  1916,  c.  350,  ante,  SS 
9438a-9438c. 

Notes  of  Deoisioiis 


L  ConsUtntionality  of  act 

1  Applicability  of  prior  act 

1  Nature  of  right 

4b  Common-law  rights. 

S.  ^'Exclusive  right  to  vend." 

1  Subjects  of  copyright— In  generaL 

7.  Books. 

8.  DeBlgna. 

$.  Dramatic  compositions. 

10.  Engravings,  cuts,  prtnts,  or  photo- 
graphs. 

11  —   Maps  or  charts. 

11  Musical    compositions. 

U.  —   Newspapers. 

14.  Paintings,   drawings,  or  ehromos. 

15.  Originality  of  work. 
VL  Statutes. 

17.  Law  reports. 

18.  Literary  or  artistic  qualities  of  work. 

19.  Illegal  or  immoral  works. 

20.  Persons  entitled  to  copyrights. 

2L  Extent  of  rights  acquired— In  general. 

21  Title  of   work. 

2J.  Distinct  portions  of  work. 

SI.  Protection  as  to  subject-matter. 

25.  Abandonment. 

21  Property  rights. 

tl.  Rights  of  owners  in  generaL 

2S.  Infringement 

1.  CoDStitutionality  of  aot— Congress 
bas  the  power  to  prescribe  the  condi- 
tions on  which  an  exclusive  right  in 
an  author  shall  be  enjoyed;  and  to  en- 
joy such  right  one  must  erubstantially 
comply  with  the  provisions  of  the  law. 
Wheaton  v.  Peters  (1834)  33  U.  S.  (8 
Pet)  591,  8  L.  Ed.  1055. 

This  secticn  as  formerly  enacted,  se- 
curing a  copyright  to  the  proprietor  of 
a  photograph,  and  imposing  a  penalty 
for  infringement,  held  constitutional. 
Schreiber  v.  Thornton  (D.  C.  1883)  17 
Fed.  603, 

2.  Appilcabllity  of  prior  actw— The 
rights  and  remedies  of  persons  regis- 
tering in  the  patent  office  prints  and 
labels  under  the  act  of  June  18,  1874 
US  Stat  78),  held  regulated  by  R.  S. 
H  4948-4971,    relating   to   copyrighto. 
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Marsh  v.  Warren   (O.  C.   1877)    Fed. 
Oas.  No.  9,121. 

3.  Nature  of  rights— The  rights  of  a 
party  holding  a  copyright  depend  whol- 
ly on  whether  he  has  in  fact  complied 
with  the  terms  of  the  copyright  law. 
Wheaton  v.  Peters  (1834)  33  U.  S.  (8 
Pet)  591,  8  L.  Ed.  1055;  Ewer  v.  Coxe 
(C.  C.  1824)  Fed.  Cas.  No.  4,584;  Chi- 
cago Music  Co.  V.  J.  W.  Butler  Paper 
Co.  (C.  C.  1884)  19  Fed.  758. 

By  the  act  of  May  30,  1790,  Con- 
gress gave  to  authors  a  new  property 
right  in  their  publications  which  can 
only  be  asserted  through  the  securing 
of  a  copyright  in  compliance  with  such 
statute.  Wheaton  v.  Peters  (1834)  8 
Pet.  591,  661,  8  L.  Ed.  1055. 

The  law  of  copyright  must  be  strict- 
ly construed,  and  cannot  be  extended, 
either  by  resort  to  equitable  consider- 
ations or  to  a  strained  interpretation 
of  the  terms  of  the  statute.  White* 
Smith  Music  Pub.  Co.  v.  Appollo  Co. 
(1906)  147  Fed.  226,  77  C.  C.  A.  368, 
affirming  decree  (C.  C.  1905)  139  Fed. 
427,  77  C.  C.  A.  368,  and  decree  af- 
firmed (1908)  28  Sup.  Ct  319,  209 
U.  S.  1,  52  L.  Ed.  655,  14  Ann.  Cas. 
628. 

The  exclusive  right  to  multiply  or 
control  copies  of  a  .literary  work  or 
composition  is  only  derived  from  the 
copyright  statute  of  different  govern- 
ments. Atlas  Mfg.  Co.  V.  Street  &  Smith 
(1913)  204  Fed.  398,  122  C.  C.  A.  568, 
47  L.  R.  A.  (N.  S.)  1002,  appeal  dis- 
missed Street  &  Smith  v.  Atlas  Mfg.  Co. 
(1913)  34  Sup.  Ct.  73,  231  U.  S.  348, 
58  L.  Ed.  262. 

Section  4952,  R.  S.,  superseded  by 
this  section,  made  the  exclusive  right  of 
authors  and  their  assigns  to  dramatize 
and  translate  any  of  their  copyrighted 
works  a  part  of  the  copyright  itself.    Id. 

The  exclusive  right  of  multiplying  and 
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vending  copies  of  an  intellectual  work  is 
of  statutory  origin.  BenUey  v.  Tibbals 
(1915)  223  Fed.  247,  138  C.  O.  A.  489. 

The  provisions  of  the  copyright  law 
must  be  followed  strictly.    G.  &  C.  Mer- 
riam  Co.  v.  United  Dictionary  Co.  (C. 
C.  1905)  140  Fed.  768,  reversed  (1906) 
146  Fed.  354,  76  C.  C.  A.  470. 

The  copyright  statutes  create  a  new 
right,  and  do  not  extend  or  continue  a 
previously  existing  right.  Hartman  v. 
John  D.  Park  &  Sons  Co.  (C.  0.  1906) 
145  Fed.  358,  decree  reversed  John  D. 
Park  &  Sons  Co.  v.  Hartman  (1907) 
153  Fed.  24,  82  C.  C.  A.  158,  12  L. 
R.  A.  (N.  S.)  135,  writ  of  certiorari 
dismissed  Hartman  v.  John  D.  Park 
&  Sons  Co.  (1908)  29  Sup.  Ct  689,  212 
U.   S.  588.  53  L.  Ed.  662. 

Copyright  is  based  on  statute,  while 
unfair  competition,  except  as  affected 
by  legislative  enactment,  is  dependent 
on  abstract  principles  of  law.  Copy- 
right relates  to  the  printed  material  of 
a  publication,  while  unfair  competition 
may  be  concerned  with  any  article  of 
trade.  West  Pub.  Co.  v.  Edward 
Thompson  Co.  (C.  C.  1909)  169  Fed. 
833,  decree  modified  (1910)  176  Fed. 
833,  100  C.  C.  A.  303. 

Tlse  law  of  copyright  is  statutory,  and 
all  the  conditions  prescribed  are  essen- 
tial and  must  be  observed.  Freeman  v. 
The  Trade  Register  (C.  C.  1909)  173 
Fed.  419. 

The  subject  of  statutory  copyright 
is  wholly  within  the  power  of  Congress, 
and  actions  for  infringement  may  be 
restricted.  New  York  Times  Co.  v. 
Star  Co.  (O.  C.  1912)  195  Fed.  110. 

Copyright  in  the  United  States  is  the 
"exclusive  right  of  printing  or  other- 
wise multiplying  copies  of  a  public  lit- 
erary work,  and  publishing  and  vending 
the  same,  with  the  right  of  preventing 
others  from  doing  so."  Davis  v.  Vories 
(1897)  141  Mo.  234,  42  S.  W.  707. 

The  word  "copyright"  means  the  ex- 
clusive right  of  multiplying  copies  of  a 
work  already  published,  which  is  pre- 
served by  a  compliance  with  the  act  of 
Congress.  State  v.  State  Journal  Co. 
(Neb.  IQm)  110  N.  W.  763,  denying  re- 
bearing  (1905)  106  N.  W.  434.  75  Neb. 
275,  9  L.  R.  A.  (N.  S.)  174,  13  Ann. 
Cas.  254. 

4l  Common-iaw  rights.— Rights  in  un- 
published works,  see  notes  under  § 
9518,  post. 

The  common-la^  right  to  a  monopoly 
in  the  publication  of  an  author's  pro- 
ductions is  superseded  by  statute  in 
this  country  as  well  as  in  England. 
Holmes  v.  Hurst  (1899)  19  Sup.  Ct 
606,  607,  174  U.  S.  82,  43  L.  Ed.  904, 
affirming  decree  (1897)  80  Fed.  514, 
25  C.  C.  A.  610. 

At  common  law  the  exclusive  right  to 
copy  existed  in  the  author  until  he  per- 
mitted a  general  publication;  thus, 
when  a  book  was  published  in  print,  the 
owner's  common-law  copyright  was  lost. 
At  common  law  an  author  had  a  prop- 
erty in  his  manuscript,  and  might  have 
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an  action  against  any  one  who  under- 
took to  publish  it  without  authority. 
The  statute  created  a  new  property 
right  giving  to  the  author  after  publica- 
tion the  exclusive  right  to  multiply  cop- 
ies for  a  limited  period.  Caliga  v.  In- 
ter Ocean  Newspaper  Co.  (1909)  30 
Sup.  Ct.  38,  39,  215  U.  S.  182,  54  L.  Ed. 
150. 

At  common  law  the  author  of  a  lit- 
erary work  or  composition  has  the  ex- 
clusive right  to  the  first  publication 
only.  Atlas  Mfg.  Co.  v.  Street  &  Smith 
(1913)  204  Fed.  398,  122  C.  C.  A.  568, 
47  L.  R,  A.  (N.  S.)  1002,  appeal  dis- 
missed Street  &  Smith  v.  Atlas  Mfg. 
Co.  (1913)  34  Sup.  Ct.  73,  231  U.  S. 
348,  58  L.  Ed.  262. 

In  the  United  States  there  is  no  com- 
mon-law right  of  copyright.  The  pro- 
tection of  authors  rests  exclusively  up- 
on the  statutes.  Wheaton  v.  Peters 
(C.  C.  1832)  Fed.  Cas.  No.  17,486. 

Where  one  takes,  the  benefit  of  the 
copy-right  law  to  protect  his  rights  in 
literary  property,  he  cannot  rely  upon 
his  common-law  right.  Savage  v.  HoflE- 
man  (C.  C.  1908)  159  Fed.  584. 

The  common- law  right  in  literary  ma- 
terial is  superseded  by  right  of  copy- 
right under  this  section.  West  Pub. 
Co.  V.  Edward  Thompson  Co.  (C.  C. 
1909)  169  Fed.  833,  decree  modified 
(1910)  176  Fed.  833,  100  C.  C.  A.  303. 

The  common-law  rights  of  musical 
composers  in  their  productions  have 
been  wholly  superseded  by  statute. 
Stern  v.  Rosey  (1901)  17  App.  D.  C. 
562. 

5.  "Exclusive    right    to    vend."— The 

phrases  "exclusive  right  to  vend,"  re- 
lating to  patentees  of  inventions  and 
"sole  liberty  to  vend,"  as  used  in  this 
section  as  formerly  enacted,  mean  sub- 
stantially the  same  thing.  Free  Sew- 
ing Mach.  Co.  V.  Bry-Block  Mercantile 
Co.   (D.  C.  1913)  204  Fed.  632. 

6.  Subjects  of  copyright— In  general. 
—A  system  of  indexes,  constituting  a 
letter  file,  being  designed  for  use,  and 
not  for  conveying  information,  is  not 
a  proper  subject  of  copyright  ,Amberg 
File  &  Index  Co.  v.  Shea  Smith  &,  Co. 
(1897)  82  Fed.  314,  27  C.  C.  A.  246, 
affirming  decree  (C.  C.  1896)  78  Fed. 
479. 

A  newspaper  or  price  current  was 
held  not  a  subject  of  copyright.  Clay- 
ton V.  Stone  (C.  C.  1829)  Fed.  Cas. 
No.  2,872. 

The  fact  that  playing  gards  may  be 
used  by  persons  to  'violate  the  laws 
against  gambling  does  not,  of  itself, 
deprive  them  of  the  protection  of  the 
copyright  law  relating  to  designs. 
Richardson  v.  Miller  (C.  C.  1857)  Fed. 
Cas.  No.  11,791. 

The  exclusive  right  to  employ  a  par- 
ticular method  of  advertising  cannot  be 
acquired  under  the  statute.  Ehret  v. 
Pierce  (C.  C.  1880)  10  Fed.  553,  554. 

There  can  be  no  copyright  in  any 
particular  arrangement  of  the  matter 
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which  the  California  Code  requires  the 
assessors  to  deliver  to  each  person  as 
t  blank  form  of  property  statement. 
Carlisle  v.  Colusa  County  (C.  C.  1893) 
67  Fed.  979. 

A  trade  catalogue  may  be  the  sub- 
ject of  a  copyright.  Da  Prato  Statu- 
ary Co.  V.  Giuliani  Statuary  Co.  (C.  C. 
1911)  189  Fed.  90. 

Words  which,  in  their  ordinary  and 
uurersal  use,  denote  the  virtues,  such 
as  "Charity,"  "Faith,"  cannot  ordina- 
rily be  appropriated  by  any  one  as  a 
title  or  designation  for  a  book,  play, 
etc.,  written  by  him.  Isaacs  v.  Daly 
(1874)  39  N.  Y.  Super.  Ct  (7  Jones  & 
S.)  511,  6  Leg.  Gaz.  175. 

7.  —  Books.— Exclusive  property  in 
a  system  of  bookkeeping  cannot  be 
claimed  under  the  law  of  copyright,  by 
meaDs  of  a  book  in  which  that  system 
is  explained.  Baker  v.  Selden  (1879) 
101  U.  S.  99,  101,  25  L.  Ed.  841. 

A  price  catalogue,  constituting  a  vol- 
ame  containing  illustrations  of  wares 
offered  for  sale,  without  ornamentation, 
and  which  cannot  well  be  the  subject  of 
artistic  treatment,-  is  not  the  proper 
subject  of  a  copyright.  J.  L.  Mott 
Iron  Works  v.  Clow  (1897)  82  Fed. 
316,  27  C.  C.  A.  250. 

Literary  production  may  be  copyright- 
ed, though  printed  on  single  sheet. 
Clayton  v.  Stone  (C.  C.  1829)  Fed. 
Cas.  No.  2,872;  Scoville  v.  Toland  (C. 
C.  184S)  Fed.  Cas.  No.  12.553. 

Labels  used  to  designate  certain  med- 
icines and  the  diseases  cured  by  their 
use  are  not  books,  entitled  to  protection 
under  the  copyright  act.  Scoville  v. 
Toland  (C.  C.  1848)  Fed.  Cas.  No.  12,- 
553. 

A  literary  composition  may  be  a  book 
entitled  to  copyright,  without  being 
printed.  Roberts  v.  Myers  (C.  C.  18(50) 
Fed.  Cas.  No.  11,906. 

A  chart  on  a  single  sheet,  containing 
diagrams  representing  a  system  of  tak- 
ing measures  for  and  cutting  women's 
dresses,  with  instructions  for  its  use, 
is  a  "book,"  within  the  copyright  law. 
Drury  v.  Ewing  (C.  C.  1862)  Fed.  Cas. 
No.  4,095. 

An  inchoate  intended  publication  is 
not  the  subject  of  copyright,  as  such 
right  extends  to  the  book  only.  Cen- 
tennial Catalogue  Co.  v.  Porter  (C.  0. 
1876)  Fed.  Cas.  No.  2,546. 

A  compilation  of  information  respect- 
mg  railroads,  express,  telegraph,  and 
post  offices,  etc.,  such  as  ^'Bullinger's 
Guide,"  is  a  proper  subject  of  a  copy- 
right Bullinger  y.  Mackey  (C.  0. 
1879)  Fed.  Cas.  No.  2,127. 

The  author  cannot  claim  an  ezclusive 
right  in  a  combination  in  his  guidebook 
of  old  methods,  previously  separately 
pnblished.     Id. 

A  blank  form  of  application  for  a  li- 
cense to  sell  liquor  at  retail,  composed 
of  three  blanks,— a  "petition,"  a  "bond 
and  warrant,"  and  a  "justification,"— 
all  intended  to  be  filled  up  and  filed 


by  the  applicant,  is  included  in  the 
term  "book,"  and  is  the  subject  of  a 
valid  copyright.  Brightley  v.  Littleton 
(C.  C.  1888)  37  Fed.  103. 

A  book  of  credit  ratings  and  financial 
standing  of  parties  engaged  in  a  par- 
ticular line  of  business  is  entitled  to 
protection.  Ladd  y.  Oxnard  (0.  C. 
1896)   75  Fed.  703. 

The  term  "book,"  under  the  copy- 
right laws,  includes  a  musical  or  other 
composition,  though  printed  on  but  one 
sheet      (1898)   22  Op.  Atty.  Gen.  29. 

Typewritten  pages  fastened  together 
and  having  a  printed  cover  and  title 
page  are  subject  to  registrktion  under 
this  section.  (1910)  28  Op.  Atty.  Gen. 
265. 

Abstract  books  and  books  of  indexes 
containing  abstracts  of  title  to  lands, 
condensed  and  prepared  from  public 
records,  may  be  subjects  of  copyright. 
Banker  v.  CaldweU  (1859)  9  Minn.  94 
(GU.  46). 

8.  Designs.— A  picture,  repre- 
senting a  young  woman  holding  a  bou- 
quet of  flowers,  to  be  printed  on  labels 
for  cigar  boxes,  and  delivered  to  the 
librarian  of  congress  a  description  of 
the  picture  by  the  title  "Nosegay,"  can- 
not be  protected  as  a  copyright,  but 
may  be  registered  only  as  a  trade- 
mark under  Act  June  18,  1874.  Schu- 
macher V.  Wojgram  (0.  C.  1888)  35 
Fed.  210. 

9. Draihatlo        oom positions.— A 

combination  of  dramatic  events,  al- 
though its  success  is  largely  depend- 
ent on  what  is  seen,  irrespective  of  the 
dialogue,  is  a  dramatic  composition,  en- 
titled to  protection  under  the  copyright 
laws.  Daly  y.  Webster  (1892)  56  Fed. 
483,  4  O.  C.  A.  10,  reversing  decree 
(C.  C.  1891)  47  Fed.  903,  and  follow- 
ing Daly  V.  Palmer  (C.  C.  1868)  Fed. 
Cas.  No.  3,552,  appeal  dismissed  Web- 
ster V.  Daly  (1898)  16  Sup.  Ct  961, 
163  U.  S.  155,  41  L.  Ed.  111. 

There  may  be  several  dramatizations 
of  the  same  story,  each  capable  of  be- 
ing copyrighted.  Harper  &  Bros.  v. 
Kalem  Co.  (1909)  169  Fed.  61,  94  C. 
C.  A.  429,  decree  affirmed  Kalem  Co. 
V.  Harper  Bros.  (1011)  32  Sup.  Ct 
20,  222  U.  S.  55,  56  L.  Ed.  92,  Ann. 
Cas.  1913A,  1285. 

While  the  voice,  motions  and  pos- 
tures of  actors  and  mere  stage  busi- 
ness cannot  be  copyrighted,  a  scene 
possessing  literary  quality  may  be  so 
protected.  Chappell  &  Co.  v.  Fields 
(C.  C.  A.  1914)  210  Fed.  864. 

A  dramatic  composition  is  entitied  to 
copyright  as  original,  although  a  re- 
production of  old  materials  in  a  new 
form  and  combination.  Boudcault  v. 
Fox  (C.  C.  1862)  Fed.  Cas.  No.  1,691. 

The  act  of  August  18, 1856,  relating  to 
dramatic  compositions  suitable  for  pub- 
lic representation,  does  not  include  a 
mere  exhibition  or  spectacle  of  scenic 
effects,  but  haying  no  literary  charac- 
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ter.      i^Iartinetti    y.    Maguire    (G.    C. 

1867)  Fed.  Gas.  No.  9,173. 

A  written  play  consisting  of  direc- 
tions for  its  representation  by  action 
withoat  the  use  of  spoken  language  is 
a  "dramatic  composition/'  within  Act 
Aug.  18,  1856.     Daly  v.  Palmer  (O.  G. 

1868)  Fed.  Gas.  No.  3,552. 

A  series  of  graceful  movements,  com- 
bined with  an  attractive  arrangement 
of  drapery,  lights  and  shadows,  but 
telling  no  story,  portraying  no  charac- 
ter, and  depicting  no  emotion,  is  not  a 
"dramatic  composition,"  which  may  be 
protected.  Fuller  v.  Bemis  (G.  G. 
1892)  50  Fed.  926. 

The  singing  of  well-known  songs  by 
a  woman  dressed  to  personate  other 
singers,  prefaced  by  a  short  dialogue 
having  no  reference  to  such  perform- 
ance, and  with  a  kinetoscope  exhibi- 
tion during  intervals  of  changing  cos- 
tume, is, not  a  subject  of  copyright; 
the  dialogue  not  being  a  dramatic  com- 
position, and  neither  the  dialogue,  per- 
formance nor  exhibition  being  such  as 
to  "promote  the  progress  of  science*' 
or  "useful  arts."  Barnes  v.  Miner  (G. 
G.  1903)  122  Fed.  480. 

Copyrighted  cartoons,  which  formed 
the  basis  of  a  farce  comedy,  embraced 
a  dramatic  right  which  could  be  made 
the  subject  of  copyright.  Empire  City 
Amusement  Go.  v.  Wilton  (G.  G.  1903) 
134  Fed.  132. 

A  series  of  recitations  and  songs, 
with  a  very  little  dialogue  and  action, 
and  with  scenery,  and  lights  thrown 
upon  the  singer,  is  a  drama tico-musical 
composition,  within  the  provisions  of 
the  copyright  law.  Green  v.  Luby  (G. 
G.  1909)  177  Fed.  287. 

A  dramatic  composition  may  be  a 
book.     (1901)  23  Op.  Atty.  Gen.  353. 

10.  —  Engravings,  cuts,  prints,  or 
photographs.— Where  a  photographer 
so  contrives  the  pose,  costume,  and  ex- 
pression of  his  subject  as  to  produce 
an  original  and  graceful  effect,  the  pic- 
ture is  entitled  to  the  benefit  of  the  act 
providing  for  copyright  of  photographs. 
Burrow-Giles  Lithographic  Co.  v.  Saro- 
ny  (1884)  4  Sup.  Ct.  279,  281,  111  U. 
S.  53,  28  L.  Ed.  349. 

Whether  a  photograph  is  an  original 
work  of  art,  or  a  mere  manual  repro- 
duction of  subject-matter,  is  a  question 
of  fact.  BoUes  v.  Outing  Co.  (1897)  77 
Fed.  966,  23  C.  G.  A.  594,  judgment  af- 
firmed (1897)  89  Fed.  1014,  32  G.  G. 
A.  604,  and  (1899)  20  Sup.  Gt.  94,  175 
U.  S.  262,  44  li.  Ed.  156. 

A  colored  photograph  or  picture  of 
natural  scenery  may  be  the  subject  of  a 
copyright.  Cleland  v.  Thayer  (1903) 
121  Fed.  71,  58  G.  G.  A.  272. 

A  series  of  4,500  pictures,  taken  by 
means  of  a  camera  on  a  celluloid  film, 
and  from  this  a  positive  reproduction 
made  on  another  celluloid  sheet,  is  a 
"photograph,"  and  subject  to  copyright 
as  such  in  its  entirety.  '  Edison  v.  Lubin 
(1903)  122  Fed.  240,  58  C.  G.  A.  604, 
reversing  decree  (G.  G.  1903)  119  Fed. 
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993,  and  appeal  dismissed  (1904)  Lubin 
V.  Edison,  25  Sup.  Gt  790,  195  U.  S. 
625,  49  L.  Ed.  349. 

A  series  of  photographs  of  a  drama- 
tization of  a  copyrighted  story  of  Ben 
Hur,  to  be  used  in  a  moving  picture  ma- 
chine, constituted  a  single  picture. 
Harper  &  Bros.  v.  Kalem  Go.  (1909) 
169  Fed.  61,  94  G.  G.  A.  429,  decree  af- 
firmed Kalem  Go.  v.  Harper  Bros. 
(1911)  32  Sup.  Gt  20.  222  U.  S.  55, 
56  L.  Ed.  92,  Ann.  Gas.  1913A,  1285. 

A  photograph  is  not  a  print,  cut,  or 
engraving,  within  Act  Feb.  3,  1831,  |  1. 
Wood  V.  Abbott  (G.  G.  1866)  Fed.  Gas. 
No.  17,938. 

A  chromolithograph  is  a  print  within 
the  act  of  1831  (4  Stat  436,  |  1), 
granting  a  copyright  upon  prints. 
Yuengling  v.  SchUe  (G.  G.  1882)  12 
Fed.  97. 

Court  is  not  warranted  in  declaring 
this  section  unconstitutional  on  the 
ground  that  a  photograph  is  not  a 
writing,  nor  a  photographer,  an  author, 
unless  such  clearly  appear.  Sarony  v. 
Burrow-Giles  Lithographic  Co.  (C.  G. 
1883)  17  Fed.  591  (judgment  affirmed 
Burrow-Giles  Lithographic  Go.  v.  Saro- 
ny [1884]  4  Sup.  Gt  279,  111  U.  S.  53, 
28  L.  Ed.  349) ;  Schreiber  v.  Thornton 
(D.  G.  1S83)  17  Fed.  603  (judgment 
reversed  Thornton  v.  Schreiber  [18881  8 
Sup.  Gt  618,  124  U.  S.  612,  31  L.  Ed. 
577). 

A  photograph  may  be  protected  by 
copyright.  Schumacher  v.  Schwencke 
(G.  G.  1885)  25  Fed.  466,  468. 

A  photograph  taken  in  positions  best 
calculated,  in  the  photographer's  judg- 
ment, to  produce  an  artistic  effect,  is 
subject  to  copyright  Falk  v.  Brett 
Lithographing  Go.  (C.  C.  1891)  48  Fed. 
678. 

An  artistic  photograph  of  an  actress, 
representing  the  photographer's  ideal 
of  a  character  which  she  is  accustomed 
to  impersonate  on  the  stage,  is  entitled 
to  the  protection  of  the  copyright  law. 
Falk  V.  Donaldson  (G.  G.  1893)  57  Fed. 
32. 

Under  Act  1874  there  can  be  no  copy- 
right on  cuts  contained  in  a  trade  cata- 
logue, and  not  offered  for  copyright  or 
to  the  public  as  works  of  fine  art.  J. 
L.  Mott  Iron  Works  v.  Clow  (G.  C. 
1806)  72  Fed.  168. 

A  cut  or  print  may  be  a  proper  sub- 
ject of  copyright,  though  the  person  by 
whom  it  is  prepared  Is  not  entitled  to 
copyright  it.  Rigney  v.  Button  (G.  C. 
1896)  77  Fed.  176. 

Engravings  designed  for  use  as  show 
bills,  or  circus  advertisements,  are  not 
copyrightable  either  under  the  consti- 
tutional provision  giving  to  Congress 
copyright  powers,  or  under  this  section 
as  formerly  enacted.  Bleistein  v.  Don- 
aldson Lithographing  Go.  (O.  G.  1899) 
98  Fed.  608. 

A  series  of  separate  pictures  printed 
on  a  positive  film  from  a  number  of 
negatives  taken  by  a  camera,  and  de- 
signed for  use  in  a  moving  picture  ma- 
chine, and  which,  taken  together,  tel] 
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A  connected  story,  constitnte  a  photo- 
graph, idthin  the  meaning  of  this  sec- 
tion. American  Mutoscope  &  Biograph 
Co.  V.  Edison  Mfg.  Co.  (C.  C.  1905)  137 
Fed.  262. 

A  photograph  which  is  not  only  a 
fight-written  picture  of  some  object, 
but  also  an  expression  of  an  idea,  or 
tboaght,  or  conception  of  the  one  who 
takes  it,  is  a  "writing*'  within  the  con- 
stitutional sense,  and  copyrightable. 
Id. 

Cuts  of  statuary  and  other  articles 
for  the  decoration  of  churches  and  oth- 
er religious  edifices  in  a  catalogue  of 
such  articles  are  proper  subjects  of 
copyright  Da  Prato  Statuary  Co.  v. 
Giuliani  Statuary  Co.  (C.  C.  1911)  189 
Fed.  90. 

Pictorial  illustrations  are  proper  sub- 
jects of  copyright.  National  Cloak  & 
Suit  Co.  V.  Kaufman  (C.  C.  1911)  189 
Fed.  215. 

It  was  no  objection  to  a  copyright  of 
pictures  representing  women  attired  in 
up-to-date  costumes  in  a  cloak  and  suit 
catalogue  that  the  pictures  represented 
visible  actual  persons  and  things,  and 
that  complainanjt  could  not  monopolize 
the  right  to  picture  them,  under  the 
rule  that,  while  others  are  free  to  copy 
the  original,  they  may  not  copy  the 
copy.    Id. 

Prints  of  balloons  and  hanging  bas- 
kets, with  printing  on  them  for  embroid- 
ery and  cutting  lines,  showing  how  to 
make  the  different  parts  fit  together, 
and  not  intended  as  a  mere  pictorial 
representation  of  something,  are  not 
copyrightable.  Rosenbach  v.  Drey  fuss 
(D.  C.  1880)  2  Fed.  217,  222. 

The  word  **print"  in  this  section  is 
used  in  connection  with  "engraying, 
cut  and  photograph."  It  means,  ap- 
parently, a  picture,  something  complete 
in  itself,  similar  in'  kind  to  an  engrav- 
mg,  cut,  or  photograph.  It  does  not 
mean  something  printed  on  paper,  that 
is  not  intended  for  use  as  a  picture,  but 
is  itself  to  be  cut  up  and  embroidered, 
and  thus  made  into  an  entirely  differ- 
ent article.    Id. 

An  advertising  catalogue,  containing 
cuts,  held  a  proper  subject  of  copy- 
right J.  H.  White  Mfg.  Co.  v.  Shapiro 
(D.  C.  1915)  227  Fed.  957. 

The  copyright  act  of  March  4,  1909, 
did  not  relieve  the  Patent  Office  of  its 
duty  to  register  all  prints  heretofore 
registered  therein  under  the  act  of 
June  18,  1874  (18  Stat  78).  (1909) 
28  Op.  Atty.  Gen.  116. 

II.  —-  Maps  or  charts.— A  copyright 
cannot  subsist  in  a  chart  as  a  general 
subject  Blunt  v.  Patten  (C.  C.  1828) 
Fed.  Cas.  No.  1,580. 

New  editions  of  maps  are  included  in 
the  copyright  laws.  Farmer  v.  Calvert 
lithographing.  Engraving  &  Map  Pub. 
Co.  (C.  C.  1872)  Fed.  Cas.  No.  4,651. 

An  advertising  card,  devised  for  the 
purpose  of  displa3ring  paints  of  various 
colors,  ig  not  the  subject  of  a  copyright 


Ehret  v.  Pierce  (0.  C.  1880)  10  Fed. 
553,  554. 

The  word  "chart,"  as  here  used, 
does  not  include  sheets  of  paper  ex- 
hibiting tabulated  or  methodically  ar- 
ranged information.  Taylor  v.  Oilman 
(C.  C.  1885)  24  Fed.  632. 

Each  map  contained  in  a  statistical 
atlas  need  not  be  separately  copyright- 
ed, for  they  are  all  protected  by  a  copy- 
right of  the  entire  work.  Black  v.  Hen- 
ry G.  Allen  Co.  (C.  C.  1890)  42  Fed. 
618,  9  li.  R.  A.  433. 

An  "official  form  chart,"  which  con- 
sists of  a  list  of  race  horses,  and  a 
compilation  of  facts  and  statistics  re- 
lating to  the  performances  of  such  hors- 
es on  the  track,  is  a  proper  subject  of 
protection  by  copyright,  where  it  is 
'  shown  to  be  purchased  and  used  by  per- 
sons engaged  in  breeding,  training,  and 
racing  horses.  Egbert  v.  Greenberg  (C. 
C.  1900)  100  Fed.  447. 

12.  —-  Musical  compositions.— The 
right  of  the  author  of  a  copyrighted 
musical  composition  to  protection 
against  infringement  does  not  depend 
upon  the  musical  merit  of  the  piece,  nor 
on  the  fact  that  he  has  borrowed  in 
general  from  the  style  of  his  predeces- 
sors, unless  he  has  so  substantially 
copied  from  some  other  that  to  the  ear 
of  the  average  person  the  two  melodies 
appear  to  be  the  same.  Hein  v.  Harris 
(C.  C.  1910)  175  Fed.  875,  order  affirm- 
ed (1910)  183  Fed.  107,  105  C.  C.  A. 
399. 

A  pianoforte  arrangement  of  an  opera 
which  is  not  a  new  and  original  produc- 
tion of  the  arranger  cannot  be  the  sub- 
ject of  a  copyright  The  Mikado,  etc., 
Case  (C.  0.  1885)  183,  185. 

The  introduction,  skeleton,  and  chorus 
of  a  song  designed  merely  to  amuse 
may  be  subject  of  copyrijrht.  Hender- 
son V.  Tompkins  (C.  C.  1894)  60  Fed. 
758,  764. 

Where  a  copyright  is  held  invalid  be- 
cause of  the  use  of  a  word  of  immoral 
fdgnificance  the  owners  thereof  may  re- 
publish the  song,  omitting  the  objec- 
tionable matter,  and  obtain  a  valid  copy- 
right therefor.  Broder  v.  Zeno  Mau- 
vais  Music  Co.  (C.  C.  1898)  88  Fed.  74. 

Only  the  material  embodiment  of  a 
musical  composition,  in  the  form  of  a 
writing  or  print,  may  be  copyrighted. 
White-Smith  Music  Pub.  Co.  v.  Appqllo 
Co.  (C.  C.  1905)  139  Fed.  427,  decree 
affirmed  (1006)  147  Fed.  220.  77  C.  C. 
A.  368,  which  is  affirmed  (1906)  28  Sup. 
Ct.  319,  209  U.  S.  1,  52  L.  Ed.  655,  14 
Ann.  Cas.  628. 

The  reprint  of  a  musical  composition 
may  be  a  "book,"  a  "lithograph,"  or 
"photograph,"  according  to  the  mechan- 
ical process  used.  (1898)  22  Op.  Atty. 
Gen.  29,  31. 

13.  —-  Newspapers^— Where  a  news- 
paper in  this  country  used,  by  permis- 
sion, material  from  a  newspaper  of  an- 
other country,  and  a  copy  of  each  issue 
was  deposited  for  copyright  as  an  en- 
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tirety,  this  was  not  such  a  copyright  of 
the  special  matter  obtained  under  the 
contract,  nor  such  a  simultaneous  pub- 
lication, as  to  give  the  American  paper 
the  exclusive  right  under  the  statute  to 
publish  the  same  in  the  United  States. 
Tribune  Co.  of  Chicago  v.  Associated 
Press  (C.  C.  1900)  116  Fed.  126. 

There  can  be  no  general  copyright, 
as  an  entirety,  of  a  daily  newspaper, 
which  is  composed  in  large  part  of  mat- 
ter not  entitled  to  protection.    Id. 

14.  —-  Paintings,  drawings,  or  chro- 
mes.'—A  reproduction  of  a  small  water 
coioL*,  designed  as  a  box  cover  for  holi- 
day season,  may  properly  be  regarded 
as  for  use  as  an  article  of  manufacture, 
and  also  as  work  of  fine  arts.  There- 
fore it  might  be  either  copyrighted,  or 
patented,  but  not  both.  Liouis  De  Jonge 
&  Co.  V.  Breuker  &  Kessler  Co.  (C.  C. 
1910)  182  Fed.  150,  decree  affirmed 
(1911)  191  Fed.  35,  111  0.  C.  A.  567. 

Chromolithographic  advertisements 
of  a  circus,  portraying  a  ballet,  a  num- 
ber of  persons  performing  on  bicycles, 
and  groups  of  men  and  women  whitened 
to  represent  statues,  are  proper  sub- 
jects of  copyright,  under  this  section  as 
formerly  enacted  as  "pictorial  illustra- 
tions." Bleistein  v.  Donaldson  Litho- 
graphing Co.  (1903)  23  Sup.  Ct  298, 
300,  188  U.  S.  239,  47  L.  Ed.  460,  re- 
versing judgment  Courier  Lithograph- 
ing Co.  V.  Donaldson  Lithographing  Co. 
(1900)  104  Fed.  993,  44  C.  C.  A.  296. 

Pictorial  illustrations  are  none  the 
less  within  the  protection  of  the  copy- 
right law,  because  they  are  drawn  from 
real  life.    Id. 

A  chromo,  if  a  meritorious  work  of 
art,  may  be  copyrighted,  though  de- 
signed and  used  for  gratuitous  distribu- 
tion as  an  advertisement  for  the  pur- 
pose of  attracting  business.  Yuengling 
V.  Schile  (C.  C.  1882)  12  Fed.  97. 

The  fact  that  a  painting  is  only  7  by 
4%  inches  in  size,  and  could  be  readily 
lithographed  and  used  as  an  advertising 
label,  will  not  affect  the  copyright. 
Schumaelipr  v.  Schwencke  (C.  C.  1885) 
25  Fed.  466. 

Infringement  of  the  copyright  of  a 
paintini;  may  be  enjoined  without  re- 
gard to  whether  complainant  bad  taken 
steps  entitling  him  to  import  photo- 
graphs of  it.  Werckmeister  v.  Pierce 
&.Bu8hnell  Mfg.  Co.  (C.  C.  1894)  63 
Fed.  445,  decree  reversed  Pierce  & 
Bushnell  Mfg.  Co.  v.  Werckmeister 
(1896)  72  Fed.  54,  18  0.  0.  A.  431. 

15.  Originality  of  workw— Complain- 
ant was  not  entitled  to  enforce  a  copy- 
right on  an  article  taken  almost  exclu- 
sively from  a  United  States  Bureau  bul- 
letin written  by  another,  for  want  of 
original  authorship.  Du  Puy  v.  Post 
Telegram  Co.  (1914)  210  Fed.  883,  127 
C.  C.  A.  493. 

Copyright  law  is  intended  to  encour- 
age learning,  and  not  mere  industry. 
Clayton  v.  Stone  (C.  C.  1829)  Fed.  Cas. 
No.  2,872. 

Any  new  and  original  plan,  arrange- 
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ment,  or  combination  of  materials  will 
entitle  the  author  to  a  copyright  there- 
in, whether  the  materials  themselves 
be  new  or  old.  Gray  v.  Russell  (C.  C. 
1839)  Fed.  Cas.  No.  5,728;  Emerson  v. 
Davies  (C.  C.  1845)  Fed.  Cas.  No.  4,- 
436;  Greene  v.  Bishop  (O.  C.  1858) 
Fed.  Cas.  No.  5,763;  Lawrence  v.  Dana 
(C.  C.  1869)  Fed.  Cas.  No.  8,136. 

Whosoever,  by  his  own  skill,  labor,  and 
judgment,  writes  a  new  work,  may  have 
a  copyright  therein,  unless  it  be  directly 
copied  or  evasively  imitated  from  anoth- 
er work.  Emerson  v.  Davies  (C.  C. 
1845)  Fed.  Cas.  No.  4,436. 

A  musical  composition,'  to  be  the 
subject  of  a  copyright,  must  be  sub- 
stantially a  new  and  original  work,  and 
not  a  copy  of  an  older  piece,  with  addi- 
tions or  variations  which  a  skilled  writ- 
er might  readily  make.  JoUie  v.  Jaques 
(C.  C.  1850)  Fed,  Cas.  No.  7,437. 

The  rule  stated  for  determining 
whether  a  copyrighted  work  is  an  orig- 
inal one  in  the  sense  of  the  law.  Bou- 
cicault  V.  Fox  (C.  C.  1862)  Fed.  Cas. 
No.  1,691. 

Labor  bestowed  on  the  production  of 
another  is  enough  to  constitute  a  claim 
to  copyright,  and  it  is  not  necessary 
that  complainant  be  the  sole  creator  of 
the  work  sought  to  be  protected.  Schu- 
berth  v.  Shaw  (0.  C.  1879)  Fed.  Cas. 
No.  12,482. 

A  series  of  forms,  minor  parts  in  each 
being  old,  but  so  combined  ^ith  parts 
drawn  in.  pursuance  of  the  statute  as  to 
make  a  complete  form  possesses  suffi- 
cient originality  to  be  the  subject  of  a 
copyright.  Brightley  v.  Littleton  (C.  O. 
1888)  37  Fed.  103. 

An  author  is  entitled  to  copyright 
where  he  has  taken  existing  materials 
from  sources  open  to  all  writers  and 
arranged  and  combined  them  in  a  new 
form,  if  he  has  exercised  skill  and  dis- 
cretion, and  has  presented  something 
new  and  useful,  though  his  copyright 
cannot  prevent  others  from  using  the 
old  material  under  the  rule  that  a  new 
and  different  use  of  old  material  is  not 
an  infringement.  West.  Pub.  Co.  v. 
Edward  Thompson  Co.  (C.  C.  1909)  169 
Fed.  833,  decree  modified  (1910)  176 
Fed.  833,  100  C.  C.  A.  303. 

Digest  and  syllabus  paragraphs,  stat- 
ed in  language  substantially  to  be  found 
in  an  official  opinion  of  the  court,  are 
only  subject  to  copyright  so  far  as  they 
vary  from  the  statement  of  the  point 
as  contained  in  the  original  source.    Id. 

Material  obtained  from  prior  publica- 
tions not  copyrighted,  if  it  constitutes  a 
new  arrangement  of  such  old  material 
and  also  contains  new  and  original  fea- 
tures subject  to  copyright.  Woodman 
V.  Lydiard-Peterson  Co.  (C.  0.  1912) 
192  Fed.  67. 

To  be  entitled  to  a  copyright,  a 
composition  must  be  original.  Hoffman 
V.  Le  Traunik  (D.  C.  1913)  209  Fed. 
375. 

While  a  new  and  original  plan,  ar- 
rangement, or  combination  of  old  ma- 
terials may  be  copyrighted*  the  author 
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must  haye  created  the  composition  with- 
out directly  copying  or  imitating  the 
work  of  another.    Id. 

A  lecture  on  the  administration  of 
remedies,  including  the  giving  of  hypo- 
dermic injections,  as  a  part  of  a  corre- 
spondence course  on  nursing,  although 
complaiaant  did  not  originate  the  meth- 
od of  giving  such  injections,  is  subject 
to  copyright,  under  the  rule  that  a 
copyright  may  be  claimed  where  the  au- 
thor has  taken  material  from  common 
sources,  if  he  has  arranged  and  com- 
bined it  in  a  new  way.  Chautauqua 
School  of  Nursing  v.  National  School  of 
Nursing  Q).  C.  1914)  211  Fed.  1014. 

The  addition  of  adto  parts  to  well- 
known  hymns,  sung  for  years  with 
only  the  three  parts  of  soprano,  tenor, 
and  bass,  is  not  such  a  new  and  orig- 
inal work  as  entitles  the  composer  to 
a  copyright  Cooper  v.  James  (D.  O. 
1914)  213  Fed.  871. 

16.  Statutes^— While  a  compilation  of 
the  statutes  of  a  state  may  be  so  orig- 
inal as  to  entitle  the  author  to  a  copy- 
right on  account  of  the  skill  and  judg- 
ment displayed  in  the  combination  and 
analysis,  he  cannot  obtain  a  copyright 
for  the  publication  of  the  laws  alone, 
nor  can  the  legislature  of  the  state  con- 
fer any  such  exclusive  privilege  upon 
him.  Davidson  t.  Wheelock  (C.  O. 
1866)  27  Fed.  61. 

17.  Law  reports^— No  court  reporter 
has  or  can  have  any  copyright  in  the 
written  opinions  delivered  by  the  Su- 
preme Court,  nor  can  the  Supreme 
Court  judges  confer  any  such  right  on 
any  reporter.  Wheaton  v.  Peters 
(1834)  8  Pet  591,  668,  8  L.  Ed.  1055. 

What  a  copyright  on  law  reports  will 
cover.  Callaghan  v.  Myers  (1888)  9 
Sup.  Ct  177,  185,  128  U.  S.  pl7,  32 
L.  Ed.  547. 

Reporters  of  judicial  opinions  deliv- 
ered in  writing  cannot  appropriate,  by 
copyright,  an  exclusive  property  in  the 
publication  of  such  opinions.  Gould  y 
Hastings  (G.  O.  1840)  Fed.  Cas.  No. 
5,639. 

Under  Iiaws  N.  Y.  1850,  c.  245,  the 
reporter  is  entitled  to  copyright  in 
the  syllabi  and  the  statement  and  ar- 
guments of  counsel  prepared  by  him, 
bat  not  in  the  statements  of  facts 
which  form  the  basis  of  the  decisions 
reported.  Little  v.  Gould  (C.  C.  1851) 
Fed.  Caa.  No.  8,394;  Id.  (C.  C.  1852) 
Fed.  Cas.  No.  8.395. 

A  copyright  in  the  original  work  of 
a  state  reporter  of  judicial  decisions, 
who  is  paid  a  salary  for  such  work, 
may  be  taken  in  the  name  of  the  secre- 
tary of  state,  for  the  benefit  of  the 
people,  and  the  exclusive  right  of  pub- 
lishing such  copyrighted  matter  may  be 
Tested  in  a  publisher  under  contract 
with  the  state.     Id. 

Where  the  judges  of  the  court  pre- 
pared the  headnotea  to  their  opinions, 
the  reporter  baa  no  copyright  in  the 


volumes  he   edits.     Chase   v.   Sanborn 
(C.  C.  1874)  Fed.  Cas.  No.  2,628. 

In  the  absence  of  express  legislation 
to  the  contrary,  a  state  reporter  is  en- 
titled to  a  copyright  in  his  volumes  of 
reports  for  what  is  the  work  of  his 
own  mind  and  hand,  notwithstanding  it 
may  be  true  that  he  can  have  no  copy- 
right in  the  opinions  of  the  court.  My- 
ers V.  Callaghan  (C.  C.  1881)  5  Fed. 
726,  729;  Id.  (C.  O.  1883)  20  Fed. 
441;  Banks  y.  Manchester  (C.  C.  1885) 
23  Fed.  143,  affirmed  (1888)  9  Sup.  Ct 
36,  128  U.  S.  244,  32  L.  Ed.  425. 

Whether  a  state  ui^der  the  common 
law,  has,  or  by  statute,  can  acquire, 
any  property  right  in  the  opinions  of 
the  judges  of  its  supreme  court  dis- 
cussed, but  not  decided.  Banks  Sc 
Bros.  V.  West  Pub.  Co.  (C.  C.  1886) 
27  Fed.  50,  56. 

Acts  Gen.  Assem.  Conn.  March  22, 
1882,  directing  the  reporter  to  pub- 
lish the  decisions  of  the  supreme  court 
of  errors,  and  copyright  the  volumes, 
does  not  prohibit  any  one  else  from 
publishing  the  opinions  separately  or 
collectively,  but  restricts  the  exclusive 
right  of  publication  to  the  Reports 
compiled  and  edited  by  the  reporter. 
State  of  Connecticut  v.  Gould  (C.  C. 
1888)  34  Fed.  319. 

A  law  reporter's  copyright  is  limited 
to  the  matter  which  is  the  result  of 
his  own  intellectual  labor,  and,  as  to 
official  reports,  comprises  only  the  syl- 
labus and  the  statement  by  the  reporter 
if  not  filed  as  a  part  of  the  decision. 
The  opinion,  the  statement  of  facts  if 
filed  as  part  of  the  opinion,  the  arrange- 
ment of  cases  when  printed  in  chron- 
ological order  in  an  official  publication, 
and  the  index  are  not  subject  to  copy- 
right West  Pub.  Co.  V.  Edward 
Thompson  Co.  (C.  C.  1909)  169  Fed. 
833,  decree  modified  (1910)  176  Fed. 
833,  100  C.  C.  A.  303. 

The  provision  of  Act  Ind.  March  13. 
1875,  that  the  reporter  of  the  Supreme 
Court  shall  be  entitled  to  the  exclusive 
copyright  of  each  volume  published  by 
him  after  the  same  Is  published,  does 
not  give  him  any  copyright  in  the  vol- 
umes. The  copyrights  can  only  be  ac- 
quired by  taking  the  steps  required  for 
that  purpose  by  the  acts  of  Congress. 
Black  v.  Merrill  (1875)  51  Ind,  32. 

R.  S.  Ohio,  f  437,  empowering  the 
secretary  of  state  to  contract  with  any 
responsible  person  to  publish  the  re- 
ports authorized  by  law,  and  further 
enacting  that  such  contractor  should 
have  the  sole  and  exclusive  right  to 
publish  said  reports,  so  far  as  the  state 
could  confer  the  same,  protected  only 
the  work  of  the  reporter  (viz.  the  in- 
dexes, tables  of  cases,  and  statement 
of  points  made  and  authorities  cited  by 
counsel),  and  did  not  give  authority  to 
the  reporter  or  to  any  other  person  to 
acquire  a  copyright  in  the  opinions  or 
decisions  of  the  judges,  since  it  was  in 
accordance  with  sound  policy  to  regard 
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the  authoritative  ezpositiozi  of  the  law 
by  the  regularly  constituted  judicial  tri- 
bunals as  public  property,  to  be  pub- 
lished freely  by  any  one  who  might 
choose  to  do  so.  Banks  ▼.  Manchester 
(Pa.  18S6)  2  Del.  Co.  Rep.  372. 

18.  Literary  or  artistic  qualities  of 
worlc.— Matter  distributed  by  ticker 
service  to  customers,  being  merely  a. 
notation  of  current  events  ai^d  having 
only  a  transient  value,  not  copyrighta- 
ble as  literary  property.  National  Tel. 
News  Co.  V.  Western  Union  Tel,  Co. 
(1902)  119  Fed.  294,  56  C.  O.  A.  198, 
60  L.  R.  A.  805. 

The  novelty  of  a  design  may  consist 
in  the  form,  outline,  or  grouping,  or  in 
the  use,  combination,  arrangement,  or 
harmony  of  colors,  or  the  combination 
of  some  or  all  of  these  attributes. 
Richardson  v.  Miller  (O.  C.  1877)  Fed. 
Cas.  No.  11,791. 

A  translation  from  the  original  He- 
brew, of  the  Pentateuch,  is  subject  to 
copyright  Lesser  v.  Sklarz  (0.  0. 
1879)  Fed.  Cas.  No.  8,276a. 

The  introduction,  skeleton,  and  chorus 
of  a  "topical  song,"  though  possess- 
ing little  literary  merit  or  originality, 
may  be  subject  to  copyright,  if  of  val- 
ue for  the  purposes  for  which  they  were 
designed.  Henderson  v.  Tompkins  (C. 
C.  1894)  60  Fed.  758. 

To  be  entitled  to  a  copyright,  a  com- 
position must  -  be  meritorious.  Hoff- 
man V.  Le  Traunik  (D.  C.  1913)  209 
Fed.  375. 

19.  Illegal  or  Immoral  works.— To  be 
entitled  to  a  copyright,  a  composition 
must  be  free  from  immorality.  Hoff- 
man V.  Le  Traunik  (D.  C.  1913)  209 
Fed.  375. 

20.  Persons  entitle^  to  copyrights.— 

See  notes  under  §  9524,  post. 

21.  Extent  of  rights  acquired— in 
general.— Construing  the  exclusive  right 
given  to  authors  by  this  section  as  for- 
merly enacted  to  dramatize  their  works, 
as  extending  to  the  public  exhibition  of 
moving  pictures  of  the  incidents  of  a 
copyrighted  work  does  not  render  the 
statute  invalid  as  exceeding  the  power 
given  to  Congress  by  Const  art  1,  §  8, 
to  secure  to  authors  for  a  limited  time 
the  exclusive  right  to  their  writings. 
Kalem  Co.  v.  Harper  Bros.  (1911)  32 
Sup.  Ct  20,  22,  222  U.  S.  55,  56  L.  Ed. 
92,  Ann.  Cas.  1913A,  1285,  affirming 
decree  Harper  &  Bros.  v.  Kalem  Co. 
(1009)  169  Fed.  61.  94  C.  C.  A.  429. 

Protection  under  the  copyright  law 
is  granted  only  to  those  who  perform 
the  conditions  essential  to  a  perfect 
copyright  title.  Ix>uis  Dejonge  &  Co. 
V.  Breuker  &  Kessler  Co.  (1911)  191 
Fed.  35,  111  C.  C.  A.  567,  affirming  de- 
cree Louis  De  Jonge  &  Co.  v.  Same  (0. 
C.  1910)  182  Fed.  150. 

The  holder  of  a  copyright  has  no  mo- 
nopoly by  virtue  of  the  issued  copyright 
itself,  but  solely  by  the  statute  provided 
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he  has  complied  therewith.  Lydiard- 
Peterson  Co.  v.  Woodman  (1913)  204 
Fed.  921,  123  C.  C.  A.  243,  rehearing 
denied  (1913)  205  Fed.  900,  126  C.  O. 
A.  434. 

Copyright  only  secures  to  the  owner 
the  exclusive  right  of  multiplying  cop- 
its.  Lawrence  v.  Dana  (C  C.  1869) 
Fed.  Cas.  No.  8,136. 

A  mcchauieal  contrivance  used  in  the 
production  of  a  play,  being  patentable, 
held  not  protected  by  the  copyright  of 
the  play.  Freligh  v.  CarroU  (C.  O. 
1871)   Fed.  Cas.  No.  5,092a. 

Memorization  of  a  play  by  its  ac- 
tors as  it  is  represented  in  public  will 
entitle  them  to  reproduce  it  without 
authority  from  the  owners  of  the  copy- 
right of  the  play.  Shook  v.  Rankin  (G. 
C.  1875)  Fed.  Cas.  No.  12,805. 

The  representation  of  a  pianoforte  ar- 
rangement of  an  opera  on  the  stage  is 
not  the  representation  of  a  dramatic 
composition,  but  of  a  musical  compo- 
sition, as  to  which  the  statutory  title  of 
the  owner  of  the  copyright  consists  in 
the  sole  right  of  printing,  copying,  etc., 
and  not  of  public  representation.  The 
Mikado,  etc.,  Case  (C.  C.  1885)  25  Fed. 
183,  187. 

The  copyright  of  a  book  describing  a 
monogram  used  on  a  campaign  badge, 
which  was  sold  pinned  to  the  book, 
did  not  cover  the  monogram,  which  was 
not  a  subject  of  copyright  Royal  Salea 
Co.  V.  Gaynor  (C.  O.  1908)  164  Fed. 
207. 

The  extent  of  the  right  of  copyright 
is  that  defined  by  this  section,  namely, 
"The  sole  liberty  of  printing,  •  •  • 
publishing,  •  ♦  •  copying,  ♦  •  ♦ 
or  of  vending  the  same,"  or  of  "multi- 
plying copies,"  and  includes  both  the 
right  to  recover  damages  where  they 
can  be  proven,  and  also  to  an  injunction 
if  such  is  an  appropriate  or  necessary 
remedy.  West  Pub.  Co.  v.  Edward 
Thompson  Co.  (C.  C.  1909)  169  Fed. 
833,  decree  modified  (1910)  176  Fed. 
833,  100  C.  C.  A.  303. 

A  manufacturer  of  unpatented  arti- 
cles cannot  practically  monopolize  their 
sale  by  copyrighting  a  catalogue  con- 
taining illustrations  of  them;  nor  can 
another  manufacturer  of  identical  arti- 
cles be  deprived  of  the  right  to  illus- 
trate them  in  his  catalogue,  providing 
his  illustrations  are  no.t  in  fact  copied 
from  the  copyrighted  catalogue.  Na- 
tional Cloak  &  Suit  Co.  v.  .Standard 
Mail  Order  Co.  (C.  C.  1911)  191  Fed. 
528. 

Where  complainant  sold  copies  of  its 
copyrighted  work  to  the  public,  its  right 
to  the  exclusive  sale  of  such  particular 
copies  thereby  terminated,  and  it  could 
not  maintain  an  action  against  defend- 
ants, who  purchased  such  secondhand 
books,  rebound  and  resold  them,  either 
for  infringement  or  for  unfair  compe- 
tition, without  proof  that  the  restored 
copies  were  sold  as  and  for  complain- 
ant's goods,  and  as  new  and  original 
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copies.  Bureau  of  National  Literature 
T.  ScUs  (D.  C.  1914)  211  Fed.  379. 

22.  —  Title  of  work.— The  copyright 
of  a  book  does  not  prevent  others  from 
taking  the  same  title  for  another  book, 
though  the  copyright  has  not  expired. 
Atlas   Mfg.    Co.    V.    Street    &    Smith 

(1913)  204  Fed.  398,  122  C.  C.  A.  568, 
47  L.  R.  A.  (N.  S.)  1002,  appeal  dis- 
missed Street  &  Smith  v.  Atlas  Mfg. 
Co.  (1913)  34  Sup.  Ct.  73,  231  U.  S. 
848,  58  Lu  Ed.  262. 

The  copy  of  the  title  of  a  play,  filed 
to  obtain  a  copyright,  was,  "Under  the 
Gaslight,  A  Romantic  Panorama  of  the 
Streets  and  Homes  of  New  York." 
The  title  of  the  play  published  was, 
••Under  the  Gaslight,  A  Totally  Orig- 
inal and  Picturesque  Drama  of  Life  and 
Love  in  these  Times,  in  Five  Acts." 
Held,  that  there  was  no  material  vari- 
ance. Daly  V.  Webster  (1892)  56  Fed. 
483,  4  C.  C.  A.  10,  reversing  (C.  0. 
1891)  47  Fed.  903,  and  Same  v.  Brady 
(C.  C.  1889)  39  Fed.  265.  Appeal  dis- 
missed Webster  v.  Daly  (1896)  16  Sup. 
Ct.  961,  163  U.  S.  155,  41  L.  Ed.  Ill, 

Under  section  9524,  post,  the  owner 
of  the  copyright  of  the  novel  "Trilby" 
is  not  entitled  to  protection  against  the 
ose  of  that  name  in  connection  with  a 
dramatic  composition  which  does  not 
present  any  scenes,  plot,  or  dialogue 
adapted  from  the  novel.  Harper  v. 
Ranous  (C.  C.  1895)  67  Fed.  904. 

The  copyright  of  a  book  does  not 
prevent  others  from  taking  the  same  ti- 
tle for  another  book,  though  the  copy- 
right has  not  expired.  Glaser  v.  St. 
Elmo  Co.  (C.  C.  1909)  175  Fed.  276. 

The  holder  of  a  copyright  is  entitled 
to  protection  in  the  copyright  name  as 
well  as  in  the  literary  production  where 
there  is  an  infringement  in  whole  or  in 
part  of  the  production  which  is  the 
subject  of  the  copyright,  but  the  name 
alone  is  not  protected  by  the  copyright. 
Outcault  V.  Lamar  (1909)  119  N.  Y.  S. 
930, 135  App.  Div.  110. 

23. Distinct  portions  of  work.— 

The  editor  of  a  subsequent  edition  is 
entitled  to  a  copyright  on  his  notes  and 
additions,  where  they  can  be  clearly 
separated  from  those  of  a  previous  edi- 
tion, but  where  they  cannot  thus  be 
separated  he  cannot  use  them  without 
violating  the  copyright  of  the  former 
notes.  Lawrence  v.  Dana  (C.  C.  1869) 
Fed.  Cas.  No.  8.136. 

A  publication  of  revised  rules  of 
court  is  not  a  new  edition  of  a  previous 
publication  of  the  rules  before  revision. 
Banks  v.  McDivitt  (C.  C.  1875)  Fed. 
Cas.  No.  961. 

A  mechanical  contrivance  represent- 
ing a  river  into  which  in  the  course  of 
a  play  the  villain  falls  from  a  bridge 
above,  not  being  a  link  in  the  chain  of 
incident  which  constitute  a  series  of 
events  concededly  novel,  is  not  such  a 
mechanical  contrivance  as  will  be  pro- 
tected by  copyright  of  the  play  in  which 


it  is  introduced.  Serrana  t.  Jefferson 
(C.  C.  1888)  33  Fed.  347. 

The  mere  aggregation  of  weekly  law 
reporters  which  have  been  singly  copy- 
righted into  volumes  does  not  consti- 
tute a  new  work  requiring  a  new  copy- 
right West  Pub.  Co.  V,  Edward 
Thompson  Co.  (C.  C.  1909)  169  Fed. 
833,  decree  modified  (1910)  176  Fed. 
833,  100  C.  C.  A.  303. 

Where  a  newspaper  reporter  wrote 
and  had  published  in  a  copyrighted 
newspaper  a  report  of  an  alleged  inci- 
dent which  was  in  fact  pure  fiction,  it 
was  not  covered  by  the  copyright,  and 
he  as  assignee  of  the  publishers  could 
not  restrain  the  use  of  the  alleged  facts 
in  a  subsequent  dramatization.  Davies 
V.  Bowes  (D.  C.  1913)  209  Fed.  53. 

24. Protection    as    to    subjeot- 

matter.-^ne  who  has  purchased  un- 
bound copyrighted  volumes  from  the 
owner  of  the  copyright  or  his  licensee 
has  the  right,  so  far  as  the  copyright 
statute  is  concerned,  to  bind  and  resell 
the  same.  Kipling  v.  G.  P.  Putnam's 
Sons  (1903)  120  Fed.  631,  57  C.  C.  A. 
295,  65  L.  R  A.  873. 

The  copyright  of  a  pamphlet  contain- 
ing articles  of  association  and  by-laws 
of  a  mutual  burial  association  did  not 
protect  the  system,  considered  merely 
as  a  system,  so  as  to  confer  on  the 
person  owning  the  copyright  or  his 
transferees  the  exclusive  right  to  or- 
ganize associations  under  the  plan  de- 
scribed. Burk  V.  Johnson  (1906)  146 
Fed.  209,  76  C.  C.  A.  567. 

Under  this  section  protection  against 
multiplication  of  copies  and  the  inci- 
dents thereof  constitute  the  only  pro- 
tection afforded  by  the  copyright  stat- 
utes to  the  publisher.  Bobbs -Merrill 
Co.  V.  Straus  (1906)  147  Fed.  15,  77 
C.  C.  A.  607,  15  L.  R.  A.  (N.  S.)  766, 
affirming  decree  (C.  C.  1905)  139  Fed. 
155,  and  affirmed  (1908)  28  Sup.  Ct. 
722,  210  U.  S.  339,  52  L.  Ed.  1086. 

A  copyright  covering  a  novel  gives 
the  holder  the  exclusive  right  to  dram- 
atize the  novel  in  the  usual  form,  or  in 
form  of  a  motion  picture  play.  Photo- 
Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corporation  (C.  C.  A. 
1915)  220  Fed.  448,  affirming  order  (D. 
C.  1914)  213  Fed.  374. 

The  copyright  act  (Act  1831,  §  9) 
protects  the  author's  right  to  his  man- 
uscript, which  includes  private  letters. 
Bartlett  v.  Crittenden  (C.  C.  1849) 
Fed.  Cas.  No.  1,076. 

The  author  of  a  copyrighted  dramatic 
composition  is  entitled  to  be  protected 
against  piracy,  in  whole  or  in  part,  by 
representation.  Act  1856.  Daly  v. 
Palmer  (C.  C.  1868)  Fed.  Cas.  No. 
3,552. 

Selling  to  subscribers  only,  and  not 
to  dealers,  in  general  protected  by  this 
section.  Henry  Bill  Pub.  Co.  v.  Smythe 
(C.  C.  1886)  27  Fed.  914. 

Plaintiffs  were  the  exclusive  owners 
of  the  manuscript  copy  of  the  operetta 

(10921) 


§  9517 


COPYRIGHTS 


(Tit  60 


"Nanon."  Defendants  were  producing 
a  play  under  the  name  of  "Genee's 
Nanon,  the  Reigning  Eastern  and  Eu- 
ropean Sensation/'  which  they  pretend- 
ed to  have  translated  and  adapted  from 
an  old  French  story,  "Nanon,"  and  ad- 
vertised their  adaptation  as  "(Jenee's,*' 
and  not  as  their  own,  from  the  French. 
Held,  that  plaintiffs  were  entitled  to 
an  order  to  restrain  defendants  from 
performing  it  as  a  whole,  or  the  piano 
score,  the  libretto  containing  the  dia- 
logue, stage  business,  situations,  etc., 
or  any  part  as  performed  by  defend- 
ants, except  the  orchestration,  which 
was  their  own  work,  or  any  work  un- 
der the  name  of  "Nanon"  or  "Genee's 
Nanon,  the  Reigning  Eastern  and  Eu- 
ropean Sensation."  Goldmark  v.  Kre- 
ling  (C.  C.  1888)  35  Fed.  661. 

A  valid  copyright  of  a  German  paint- 
ing gives  protection  against  any  repro- 
duction of  it,  as  by  photographs. 
Werckmeister  v.  Pierce  &  Bushnell 
Mfg.  Co.  (C.  C.  1894)  63  Fed.  445,  de- 
cree reversed  Pierce  &  Bushnell  Mfg. 
Co.  V.  Werckmeister  (1896)  72  Fed.  54, 
18  C.  C.  A.  431. 

Under  this  section  the  unconditional 
sale  of  a  story  entitled  the  purchaser 
to  protection  from  piracy  on  securing 
a  statutory  copyright.  Dam  v.  Kirke 
La  Shelle  Co.  (C.  O.  1908)  166  Fed. 
5^,  decree  affirmed  Same  v.  Kirk  La 
Shelle  Co.  (1910)  175  Fed.  902,  99  0. 
C.  A.  392,  20  Ann.  Gas.  1173. 

Under  the  law  in  force  prior  to  Copy- 
right Act  March  4,  1909,  a  copyright  of 
a  musical  composition,  consisting  of  the 
music  and  the  words,  did  not  protect 
the  words  alone,  and  was  not  infringed 
by  a  reproduction  of  them.  M.  Wit- 
mark  &  Sons  V.  Standard  Music  Roll 
Co.  (D.  C.  1914)  213  Fed.  532. 

Under  the  supplementary  act  of  Au- 
gust 18, 1856,  authors  of  dramatic  com- 
positions, in  addition  to  the  sole  right 
to  print  and  publish,  are  given  the  sole 
right  to  act,  perform,  and  represent 
such  composition,  or  to  cause  them  to 
be  acted  or  represented  on  any  stage 
or  public  place  during  the  period  for 
which  the  copyright  is  obtained.  Pal- 
mer V.  De  Witt  (1870)  32  N.  Y.  Super. 
Ct.  (2  Sweeney)  530,  40  How.  Prac 
293,  affirmed  (1872)  47  N.  Y.  532,  7 
Am.  Rep.  480. 

25.  Abandonment.  —  Under  the  copy- 
right act  of  1831  (4  Stat.  436),  the 
printing  of  a  literary  composition  in 
serial  parts  in  a  magazine  constituted  a 
publication,  and  the  subsequent  copy- 
righting of  the  work  by  the  author  in 
book  form  will  not  prevent  another  from 
reprinting  the  uncopyrighted  parts  from 
the  magazine,  numbering  the  pages  con- 
secutively, and  publishing  and  vending 
them  in  book  form.  Holmes  v.  Hurst 
(1899)  19  Sup.  Ct.  606,  174  U.  S.  82, 
43  L.  Ed.  904,  affirming  judgment  (1897) 
80  Fed.  514,  25  C.  C.  A.  610. 

Entering  an  original  painting  with 
the  copyright  reserved  at  an  exhibition 
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of  the  Royal  Academy,  whose  by-laws 
prohibit  copying,  is  not  such  a  publica- 
tion as  defeats  the  right  to  take  out  a 
copyright.  American  Tobacco  Co.  v. 
Werckmeister  (1907)  28  Sup.  Ct  72, 
77,  207  U.  S.  284,  52  L.  Ed.  208,  12 
Ann.  Cas.  595. 

A  painting  which  is  publicly  exhibited 
is  "published,"  within  the  meaning  of 
the  copyright  laws.  Pierce  &  Bushnell 
Mfg.  Co.  V.  Werckmeister  (1890)  72 
Fed.  54,  18  C.  C.  A.  431,  reversing  de- 
cree Werckmeister  v.  Pierce  &  Bush- 
nell Mfg.  Co.  (C.  C.  1894)  63  Fed.  445. 

An  author  cannot  acquire  copyright 
of  a  literary  work  which  has  been  pub- 
lished serially  in  a  magazine,  under  a 
contract  by  which  the  publishers  were 
to  have  no  other  right  to  it,  unless  pre- 
vious to  such  publication  he  has  taken 
the  steps  necessary  to  secure  a  copy- 
right. Holmes  v.  Hurst  (1897)  80  Fed. 
514,  26  C.  C.  A.  610  (decree  affirmed 
[1899]  19  Sup.  Ct  606.  174  U.  S.  82,  , 
43  L.  Ed.  904);  Id.  (C.  C.  1896)  76 
Fed.  757;  Holmes  t.  Donohue  (0.  C. 
1896)  77  Fed.  179. 

Where  a  photograph  has  become  pub- 
lic property  by  being  placed  in  the  mar- 
ket and  sold,  the  proprietor  cannot 
obtain  a  valid  copyright  thereon  by 
making  a  slight  and  merely  colorable 
change  therein  by  an  alteration  of  the 
negative  from  which  it  is  printed.  Snow 
V.  Laird  (1900)  98  Fed.  813,  39  C.  C.  A. 
811. 

Where  a  literary  work  has  been  pub- 
lished serially  with  the  consent  of  the 
author,  and  a  copyright  secured  in  the 
name  of  the  publisher,  if  the  author  re- 
publishes it  in  book  form,  with  a  no- 
tice of  a  copyright  in  his  own  name,  such 
republication,  with  such  a  notice,  ef- 
fects, under  the  statute,  an  abandon- 
ment of  the  copyright.  Mifflin  v.  R.  H. 
White  Co.  (1902)  112  Fed.  1004,  50  C. 
C.  A.  661,  61  L.  R  A.  134  (decree  af- 
firmed [1903]  23  Sup.  Ct  .769,  190  U. 
S.  260,  47  L.  Ed.  1040) ;  Same  ▼.  Dut- 
ton  (1902)  112  Fed.  1004,  50  C.  C.  A. 
661,  61  L.  R.  A.  134  (decree  affirmed 
[1903]  23  Sup.  Ct  771, 190  U.  S.  265,  47 
L.  Ed.  1043). 

Where  defendant  pleaded  a  subsequent 
exhibition  of  the  painting  at  the  Royal 
Academy  in  London  as  a  publication 
thereof,  and  complainant  took  issue  on 
the  plea,  evidence  of  restrictions  on  the 
exhibition  of  paintings  at  such  exhibi- 
tion, and  that  no  permission  to  copy 
works  during  the  exhibition  could  be 
granted,  was  competent  as  tending  to 
negative  the  alleged  publication. 
Werckmeister  v.  American  Lithograph- 
ic Co.  (1904)  134  Fed.  321,  69  C.  C.  A. 
553,  68  L.  R,  A.  5fll,  reversing  decree 
(C.  C.  1903)  126  Fed.  244. 

Under  this  section  and  section  9530, 
post,  the  exhibition  of  an  original  copy- 
righted painting  at  an  academy,  at  which 
no  person  was  entitled  to  copy  the  same 
and  to  which  the  public,  other  than 
the  members  of  the  academy,  were  not 
admitted,  except  on  payment  of  a  fee, 
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idthoat  a  notice  of  copyright  thereon, 
did  not  constitute  snch  a  pablication  as 
HToided  the  copyright.    Id. 

The  right  to  a  common-law  copy- 
right has  been  superseded  by  statute, 
and  hence  where  the  owner  of  the  com- 
mon-law copyright  elects  to  substitute 
the  protection  of  the  statute  for  that 
of  the  common  law,  he,  on  publication, 
abandons  or  surrenders  his  common- 
law  rights,  including  his  right  of  limit- 
ed pablication,  in  exchange  for  his  ex- 
clusive statutory  right  to  multiply  cop- 
ies. Bobbs-Merrill  Co.  v.  Straus  (1906) 
147  Fed.  15.  77  C.  O.  A.  607, 15  L.  R.  A. 
(X.  S.)  766,  affirmed  (1908)  28  Sup. 
(!t.  722,  210  U.  S.  339,  52  L.  Ed.  1086. 

The  common  law  gives  an  author  the 
ezdnsive  right  to  reproduce  a  painting 
so  long  only  as  he  does  not  pubHsh  it; 
but  by  publication  he  loses  such  right, 
and  can  only  continue  it  thereafter  by 
copyright.  Caliga  v.  Inter-Ocean  News- 
paper Co.  (1907)  157  Fed.  186,  84  C. 
C.  A  634,  affirmed  (1909)  30  Sup.  Ct. 
38,  215  U.  S.  182,  54  L.  Ed.  150. 

Copyright  of  a  foreign  photoplay  in 
the  United  States  held  an  abandonment 
of  the  owner's  common-law  property 
rights  in  the  play  within  the  United 
States.  Universal  Film  Mfg.  Co.  v. 
Copperman  (1914)  218  Fed.  577,  134  C. 
C.  A  305,  affirming  decree  (D.  C.  1914) 
212  Fed.  301. 

Copyright  covering  comic  opera  held 
lost  as  to  vocal  number  by  publishing 
and  selling  it  separately,  with  nothing 
to  show  that  the  opera  from  which  it 
was  taken  was  copyrighted.  Herbert 
V.  Shanley  Co.  (C.  C.  A.  1916)  229  Fed. 
340. 

It  is  not  an  abandonment  to  the  pub- 
tie  to  use  one's  manuscripts  to  instruct 
others  who  are  permitted  to  take  cop- 
ies. Bartlette  v.  Crittenden  (C.  C. 
1847)  Fed.  Cas.  No.  1,082. 

The  performance,  with  the  author's 
consent  and  for  his  benefit,  of  a  play 
which  has  not  been  printed  by  him,  is 
cot  an  abandonment  to  the  public,  nor  a 
pablication,  within  the  copyri£;ht  act 
Boucicault  V.  Fox  (C.  C.  1862)*  Fed. 
Cas.  No.  1,691;  Same  v.  Wood  (C.  C. 
1867)  Fed.  Cas.  No.  1,693;  Same  v. 
Hart  (C.  C.  1875)  Fed.  Cas.  No.  1,- 
692. 

Consent  of  the  author  to  publication 
abroad  places  him  in  the  position  of  a 
foreign  author,  and  is  an  abandonment 
of  his  rights  to  a  copyright.  Boucicault 
V.  Wood  (C.  C.  1867)  Fed.  Cas.  No. 
1.693. 

Representation  of  a  play  upon  the 
stage  is  not,  at  common  law,  a  pub- 
lication depriving  the  author  of  his  ex- 
dasive  right  to  control  the  literary  pro- 
duction. Crowe  V.  Aiken  (C.  C.  1870) ' 
Fed-  Cas.  No.  3,441. 

But  it  is  a  publication  entitling  oth- 
ers to  represent  the  play  so  far  as 
they  are  enabled  to  do  so  by  memoriz- 
ing the  same.  Keene  v.  Wheatley  (C. 
C)  Fed.  Ca».  No.  7,644. 

Sending   a   number   of   copies   of   a 


work  to  booksellers  and  private  individ- 
uals, for  examination,  before  acquiring 
a  copyright,  and  in  one  instance  accept- 
ing the  purchase  money  is  a  publication. 
Gottsberger  v.  Aldine  Book  Pub.  Co.  (C. 
C.  1887)  33  Fed.  381. 

The  delivery  by  the  reporter  of  copies 
of  law  reports  to  the  state  for  its  use 
and  distribution  is  not  a  publication, 
within  the  statute.  Myers  v.  Callaghan 
(C.  C.  1881)  5  Fed.  726,  729. 

Exhibition  of  a  picture  for  several 
months  in  a  public  gallery  is  a  pub- 
lication, depriving  the  owner  of  the 
right  to  restrain  another  from  publish- 
ing copies  of  such  picture.  Werckmeis- 
ter  V.  American  Lithographic  Co.  (C. 
C.  1902)  117  Fed.  360. 

When  the  author  of  a  literary  work, 
who,  after  a  portion  has  been  published 
in  a  magazine  without  copyright,  pub- 
lishes it  in  book  form,  taking  the  proper 
steps  to  copyright  the  book  in  his  own 
name,  consents  to  the  subsequent  pub- 
lication  in  such  magazine  of  the  portion 
which  had  not  been  published  therein 
without  other  notice  of  copyright  than 
a  general  notice  of  copyright  by  the 
publishers,  such  subsequent  publication 
effects,  under  the  statute,  an  abandon- 
ment of  the  author's  copyright.  Mifflin 
V.  Button  (1902)  112  Fed.  1004,  50  C. 
C.  A.  661,  61  li.  R.  A.  134  (decree  af- 
firmed [1903]  23  Sup.  Ct.  771,  190  U. 
S.  265,  47  L.  Ed.  1043) ;  Mifflin  v.  R.  H. 
W^hite  Co.  (1902)  112  Fed.  1004,  50  C. 
C.  A.  661.  61  L.  R.  A.  134  (decree  af- 
firmed [1903]  23  Sup.  Ct.  769,*  190  U. 
S.  260,  47  L.  Ed.  104^). 

A  United  States  copyright  of  a  work 
of  an  English  author  by  the  American 
publishers  is  not  abandoned  or  forfeited 
because  of  the  foreign  publication  xof 
the  work  by  or  with  consent  of,  the  au- 
thor, without  the  copyright  notice,  and 
without  consent  of  the  owners  of  such 
copyright.  Harper  &  Bros.  v.  M.  A. 
Donohue  &  Co.  (C.  C.  1905)  144  Fed. 
491. 

A  copyright  is  abandoned  if  the  own- 
er licenses  the  publication  of  the  ma- 
tecial  by  another  under  a  new  copyright. 
West  Pub.  Co.  V.  Edward  Thompson 
Co.  (C.  C.  1909)  169  Fed.  833,  decree 
modified  (1910)  176  Fed.  833,  100  C. 
C.  A.  303. 

The  purchaser  on  an  unconditional 
sale  ef  an  uncopyrighted  painting  has 
a  right  to  reproduce  the  same  by  chro- 
mo,  lithograph,  etc.,  without  obtaining 
the  consent  of  the  author.  Parton  v. 
Prang  (C.  C.  1872)  Fed.  Cas.  No.  10,- 
784. 

Any  copyright  protection  for  a  work, 
secured  by  entering  for  copyright  in 
the  name  of  the  publishers  the  issues  of 
a  magazine  which  contain  installments 
thereof,  is  lost  by  the  subsequent  pub- 
lication of  the  work  in  book  form  with 
no  other  notice  of  copyright  than  that 
of  an  entry  in  the  author's  name.  Mif- 
flin V.  R.  H.  White  Co.  (1903)  23  Sup. 
Ct  769,  771,  190  U.  S.  260,  47  L.  Ed. 
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1040  (affirming  decree  [1902]  112  Fed. 
1004,  50  C.  C.  A.  661,  61  L.  R.  A.  134) ; 
Same  v.  Button  (1903)  23  Sup.  Ct. 
771,  190  U.  S.  265,  47  L.  Ed.  1043  (af- 
firming decree  [1902]  112  Fed.  1004,  50 
O.  G.  A.  661,  61  L.  R.  A.  134). 

Use  of  a  card  containing  ICK)  minia- 
ture samples  of  different  copyrighted 
photographs,  without  the  word  "copy- 
right" thereon,  for  the  sole  purpose  of 
enabling  dealers  to  give  orders,  is  not 
a  publication,  within  the  meaning  of 
the  copyright  laws.  Falk  v.  Gast  Litho- 
graph &  Engraving  Co.  (1893)  54  Fed. 
890,  4  C.  C.  A.  648,  affirming  decree  (C. 
C.  1891)  48  Fed.  262. 

One 'who  neglects  to  perfect  his  copy- 
right, and  by  such  neglect  abandons 
his  right,  cannot,  16  years  afterwards, 
revive  such  right  by  authorizing  some- 
body else  to  apply  for  and  obtain  a 
copyright  in  a  name  different  from  that 
of  the  real  proprietor.  Koppel  v. 
Downing  (1897)  11  App.  D.  C.  93. 

It  is  not  abandonment  for  owner  of  a 
copyrighted  painting  to  publish  litho- 
graphic copies  thereof.  Schumacher  v. 
Schwencke  (C.  C.  1887)  30  Fed.  690. 

Giving  authority  to  publish  a  novel 
based  upon  the  incidents  of  a  drama 
does  not  constitute  an  abandonment  of 
the  right  of  exclusive  representation 
of  the  drama.  Shook  ▼.  Rankin  (G.  G. 
1875)  Fed.  Gas.  No.  12,805. 

Though  plaintiff  did  not  insist  upon 
his  rights  as  sharply  as  he  should  have 
done  during  negotiations  for  the  sale 
thereof  'to  defendants,  his  conduct  can- 
not be  said  to  sh6w  an  intent  to  aban- 
don his  rights,  where  he  at  the  time  was 
engaged  in  publishing  some  volumes, 
and  gave  notice  of  the  publication  of 
others, — especially  since,  during  the  ne- 
gotiations, defendants  seemed  to  con- 
cede plaintiff's  rights.  Myers  v.  Gal- 
laghan  (G.  G.  1881)  5  Fed.  726,  729. 

A  person  can  secure  to  himself  the 
exclusive  right  to  his  production?  only 
by  a  copyright  under  the  laws  of  the 
United  States;  and,  if  he  publishes 
anything  without  so  protesting  it,  any 
person  may  republish  it  and  state  the 
name  of  the  author  in  such  form  in  the 
book  as  he  may  choose,  either  upon  the 
title-page  or  otherwise,  as  to  show  who 
was  the  author.  Glemens  v.  Belford  (0. 
G.  1883)  14  Fed.  728. 

The  publication  of  the  libretto  and 
vocal  score  of  an  opera  abroad  with  the 
consent  of  the  authors  was  a  dedica- 
tion of  their  entire  dramatic  property 
in  the  opera  to  the  public,  notwithstand- 
ing their  retention  of  the  orchestral 
score  in  manuscript,  and  the  public  rep- 
resentation  would  not  be  enjoined.  The' 
Mikado,  etc.,  Gase  (G.  G.  1885)  25  Fed. 
183. 

The  printing  in  a  salon  catalogue, 
without  notice  of  copyright,  of  a  mere 
crayon  sketch  of  a  painting  exhibited 
in  the  salon,  not  intended  to  serve  as 
a  copy  of  the  painting,  is  not  a  publica- 
tion which  will  work  a  forfeiture  of  the 
right   to   copyright,     Werckmeister   v. 
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Springer  Lithographing  Co.  (C.  0. 1894) 
63  Fed.  808. 

The  insertion  of  a  print  or  cut,  as  an 
advertisement,  in  a  trade  paper,  cir- 
culating among  all  who  choose  to  pay 
for  it,  is  a  publication.  Rigney  t.  Dut- 
ton  (G.  C.  1896)  77  Fed.  176. 

The  selling  of  copies  of  a  book  by 
the  author  to  all  persons  paying  him 
for  a  course  of  instruction  connected 
therewith,  during  a  number  of  years, 
constitutes  a  publication  which  deprives 
him  of  the  right  to  subsequently  obtain 
a  copyright  Larrowe-Loisette  ▼. 
O'Loughlin  (G.  G.  1898)  88  Fed.  896. 

Giving  away  copies  of  a  pamphlet  by 
the  author,  or  leaving  copies  in  a  public 
hotel  office,  constitutes  a  publication 
which  renders  a  subsequent  copyright 
ineffectual.  D*01e  v.  Kansas  City  Star 
Go.   (1899)  94  Fed.  840. 

An  author  does  not  lose  his  copy- 
right by  reason  of  publishing  the  book 
with  the  shorter  title  than  filed  to  ob- 
tain copyright.  Patterson  v.  J.  S.  Ogil- 
vie  Pub.  Go.  (G.  G.  1902)  119  Fed.  451. 

Where  an  author  had  type  set  up, 
plates  taken  therefrom,  and  sheets  to 
the  amount  of  2,000  impressions  struck 
off,  and  some  of  these  were  bound,  dis- 
tributed, and  sold,  and  later  the  plates 
were  levied  on  under  execution  and 
sold  to  a  third  person,  the  author,  as 
against  a  purchaser  of  the  plates  from 
the  third  person,  had  not  abandoned 
his  copyright  of  the  book,  and  was  not 
estopped  from  enforcing  his  copyright 
right     Id. 

Neither  a  book  nor  a  photograph  can 
continue  to  be  the  author's  exclusive 
property  after  it  has  been  printed  and 
offered  to  the  public  for  sale  without 
being  copyrighted.  Bamforth  v.  Doug- 
lass Post  Card  &  Machine  Go.  (G.  C. 
1908)  158  Fed.  355. 

A  copyright  on  the  language  of  the 
headnotes,  digest  paragraphs,  and  index 
black-letter  lines  of  a  legal  publication, 
and  the  entire  material  of  digest  ad- 
vance sheets  put  out  by  a  law  publish- 
er, w^s  abandoned  by  publication  of  the 
copyrighted  pamphlet  numbers  in  ad- 
vance of  the  completed  volume  where 
such  volume  did  not  carry  the  original 
copyright  notices.  West  Pub.  Co.  v. 
Edward  Thompson  Go.  (G.  G.  1909) 
169  Fed.  833,  decree  modified  (1910) 
176  Fed.  833,  100  G.  G.  303. 

The  giving  of  license  rights  to  pub- 
lish copyrighted  material  is  in  the  na- 
ture of  a  sale  of  the  labor  represented 
thereby,  and  constitutes  an  abandon- 
ment of  the  exclusive  right  of  publica- 
tion, unless  the  terms  are  such  as  to 
insure  an  insertion  of  appropriate  copy- 
right notices  whenever  the  use  by  the 
licensee  approaches  the  extent  of  an 
"edition."     Id. 

An  author,  who  copyrighted  a  play 
under  one  title  and  thereafter  adopted 
another  title,  under  which  it  was  pro- 
duced, did  not  thereby  forfeit  her  copy- 
right as  against  an  infringer  with  fuU 
knowledge  of  all  the  facts.     Collier  y. 
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Imp  Films  Go.  (D.  C.  1913)  214  Fed. 
272. 

Aathors  of  a  comic  opera,  who  take 
OQt  a  copyright  on  a  aong  with  orches- 
tral accompaniment,  dedicate  to  the 
poblic  the  right  to  sing  the  words  to  the 
music,  accompanied  by  an  orchestra. 
Herbert  v.  Shanley  Co.  (D.  0.  1915) 
222  Fed.  344. 

There  is  no  provision  in  the  United 
States  copyright  statute  for  securing 
to  the  author  of  a  drama  the  exclusive 
right  to  perform  it  unless  it  is  printed 
in  a  book,  but  the  common-law  rights 
apply,  and,  though  in  England  the  pub- 
he  representation  of  a  manuscript  play 
extinguished  the  author's  common-law 
rights,  8U2h  representation  did  not  ex- 
tinguish his  rights  in  the  United  States. 
iFrohman  v.  Ferris  (1909)  87  N.  E. 
827,  238  HI.  430,  reversing  decree  Fer- 
ris V.  Prohman  (1907)  131  111.  App. 
307. 

The  right  which  an  author  has  in  his 
hterary  work  exists  only  as  long  as  the 
work  is  kept  private;  if  it  published 
without  complying  with  the  copyright 
act  the  right  is  abandoned.  State  v. 
State  Journal  Go.  (1906)  110  N.  W.  763, 
77  Neb.  752,  9  L.  R.  A.  (N.  S.)  174, 
rehearing  denied  (1905)  106  N.  W.  434, 
75  Neb.  275,  9  L.  R.  A.  (N.  S.)  174,  13 
Ann.  Gas.  254. 

A  book  is  not  published  merely  by 
printing  it  and  placing  it  in  the  hands 
of  various  persons  under  a  contract 
restricting  its  use,  and  stipulating  that 
it  is  not  sold,  and  requiring  its  return 
to  the  owner.  Jewellers'  Mercantile 
Agency  v.  Jewellers'  Weekly  Pub.  Go. 
(1895)  84  Hun,  12.  32  N.  Y.  Supp.  41. 

The  issue  of  a  book  twice  a  year  by 
a  mercantile  agency,  containing  infor- 
mation as  to  the  business  and  credit  of 
persons  engaged  in  the  jewelry  trade, 
a  copy  of  which  is  sent  to  all  who 
choose  to  subscribe  under  a  contract 
providing  that  it  shall  be  returned  on 
the  expiration  of  the  subscription,  con- 
stitutes a  publication,  and  devests  the 
agency  of  its  exclusive  property  therein. 
Jewelers'  Mercantile  Agency  v.  Jewel- 
ers' Weekly  Pub.  Go.  (1898)  49  N.  B. 
872,  155  N.  Y.  241.  41  L.  R.  A.  846,  63 
Am.  St.  Rep.  666,  reversing  judgment 
(1895)  32  N.  Y.  S.  41,  84  Hun,  12. 

Leaving  copies  of  a  musical  composi- 
tion with  a  music  dealer  for  sale,  but 
with  instructions  not  to  sell  any  before 
a  specified  time,  constitutes  a  publica- 
tion and  dedication  to  the  public  of 
such  composition,  though  a  copyright 
was  in  fact  obtained  before  the  date 
on  which  the  dealer  was  authorized  to 
selL  WaU  v.  Gordon  (N.  Y.  1872)  12 
Abb.  Prac.  (N.  S.)  349. 

Ab  to  publication  in  compliance  with 
copyright  law,  see,  also,  notes  under  | 
9530,  post 

26.  Property  rights.  —  The  common- 
law  right  of  an  author  in  his  manuscript 
gives  him  no  right  to  assert  a  perpetual 
and  exdosiye  property  in  the  future 


publication  of  the  work  after  he  shall 
have  published  it  to  the  world.  Wheat- 
on  V.  Peters  (1834)  8  Pet.  591,  657,  8 
L.  Ed.  1055. 

A  copyright  is  a  property  in  notion, 
and  has  no  corporeal  substance,  and 
consequently  is  not  the  subject  of  sei- 
zure and  sale  by  execution.  Stephens  v- 
Cady  (1852)  14  How.  528,  529,  14  L. 
Ed.  528. 

27.  Rights  of  owners  In  general.— /The 

sole  right  to  vend  a  copyrighted  book, 
secured  by  this  section  to  the  owner  of 
the  copyright,  does  not  include  the  right 
to  impose,  by  a  notice  printed  on  the 
same  page  with  the  notice  of  copyright, 
a  limitation  as  to  the  price  at  which 
the  book  shaU  be  sold  at  retail  by  fu- 
ture pur  chasers,  with  whom  there  is  no 
privity  of  contract.  Bobbs -Merrill  Go. 
V.  Straus  (1908)  28  Sup.  Gt.  722,  210 
U.  S.  339,  52  L.  Ed.  1086,  affirming  de- 
cree (1906)  147  Fed.  15,  77  C.  C.  A. 
607,  15  L.  R.  A.  (N.  S.)  766. 

The  legal  title  to  a  copyright  vests  in 
the  person  in  whose  name  it  is  taken 
out;  but  it  may  be  held  by  him  in  trust 
for  the  true  owner.  T.  B.  Harms  & 
Franais,  Day  &  Hunter  v.  Stem  (G.  G. 
A.  1916)  229  Fed.  42. 

No  private  person  has  the  right  to 
publish  official  letters,  addressed  to  the 
government,  without  its  sanction.  Fol- 
sbm  V.  Marsh  (G.  G.  1841)  Fed.  Gas. 
No.  4,901. 

A  copyright  obtained  by  a  person  for 
whom  literary  matter  has  been  prepar- 
ed gratuitously  is  valid  without  a  writ- 
ten assignment.  Lawrence  v.  Dana  (G. 
G.  1869)   Fed.  Gas.  No.  8,136. 

Under  this  section  the  holder  of  the 
copyright  of  a  song  constituting  a  part 
of  a  dramatic  sketch,  and  those  claim- 
ing under  him,  have  the  exclusive  right 
to  publicly  present  it.  Green  v.  Luby 
(G.  G.  1909)  177  Fed.  287. 

Under  this  section,  owner  of  copy- 
righted work  is  not  prevented  from  pro- 
tecting his  exclusive  right  merely  be- 
cause he  has  failed  to  file  a  notice  of 
his  licensing  others  to  reproduce  me- 
chanically the  work.  F.  A.  Mills,  Inc., 
V.  Standard  Music  Roll  Go.  (D.  G.  1915) 
223  Fed.  849. 

28.  Infringement.— See  notes  under  § 
9646,  post. 

Cited    without    definite    applloatlon, 

Ager  V.  Murray  (1881)  105  U.  S.  126, 
128.  26  L.  Ed.  942;  Higgins  v.  Keuffel 
(1891)  11  Sup.  Ct.  731,  733,  140  U.  S. 
428,  35  L.  Ed.  470:  Globe  Newspaper 
Go.  V.  Walker  (1908)  28  Sup.  Gt.  726, 
210  U.  S.  356,  52  L.  Ed.  1096;  Bauer 
&  Cie  V.  O'Donnell  (1913)  33  Sup.  Gt. 
616,  229  U.  S.  1,  57  L.  Ed.  1041,  50 
L.  R.  A.  (N.  S.)  3185.  Ann.  Gas.  1915A, 
150;  Bennett  v.  Boston  Traveler  Go. 
(1900)  101  Fed.  445,  446,  41  G.  G.  A. 
445;  Eraser  v.  Yack  (1902)  116  Fed. 
285,  53  G.  C.  A.  5G3;  Donnelley  v. 
Ivors  (G.  G.  1882)  18  Fed.  592,  593. 
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§  9518.  (Act  March  4,  1909,  c.  320,  §  2.)  Rights  of  author  or  pro- 
prietor of  unpublished  work  not  annulled  or  limited. 
Nothing  in  this  Act  shall  be  construed  to  annul  or  limit  the 
right  of  the  author  or  proprietor  of  an  unpublished  work,  at  com- 
mon law  or  in  equity,  to  prevent  the  copying,  publication,  or  use  of 
such  unpublished  work  without  his  consent,  and  to  obtain  damages 
therefor.    (35  Stat.  1076.) 

See  notes  to  preceding  section  of  this  act,  ante,  |  d517. 

Notes  of  Deoisions 


Common-law  rights.--By  the  common 
law  authors  were  protected  in  the  ex- 
clusive use  of  their  literary  or  intel- 
lectual productions  and  in  the  enjoy- 
ment of  the  pecuniary  benefits  thereof. 
The  right  still  exists,  independent  of 
all  statutes  concerning  copyrights. 
Wheaton  v.  Peters  (1834)  33  U.  S.  (8 
Pet)  591,  8  L.  Ed.  1055;  Littie  v. 
Hall  (1855)  59  U.  S.  (18  How.)  165, 
15  L.  Ed.  328;  Press  Pub.  Co.  v. 
Monroe  (1896)  73  Fed.  196,  19  O. 
C.  A.  429,  38  U.  S.  App.  410;  Bart- 
lette  V.  Crittenden  (C.  C.  1847)  Fed. 
Cas.  No.  1,082;  Bartlett  v.  Sanie 
(0.  C.  1849)  Fed.  Cas.  No.  1,076; 
Pulte  V.  Derby  (C.  C.  1852)  Fed.  Cas. 
No.  11,465;  Stowe  v.  Thomas  (C.  C. 
1853)  Fed.  Cas.  No.  13,514;  Boucicault 
V.  Fox  (C.  C.  1862)  Fed.  Cas.  No.  1,- 
691;  Same  v.  Wood  (C.  C.  1867)  Fed. 
Cas.  No.  1,693;  Par  ton  v.  Prang  (C. 
C.  1872)  Fed.  Cas.  No.  10,784;  Bouci- 
cault V.  Hart  (C.  C.  1875)  Fed.  Cas. 
No.  1,692;  Werckmeister  v.  Springer 
Lithographing  Co.  (C.  C.  1894)  63  Fed. 
808;  Ockenholdt  v.  Frohman  (1895)  60 
ni.  App.  300;  Keene  v.  Kimball  (1860) 
82  Mass.  (16  Gray)  545,  77  Am.  Dec. 
426;  Jones  v.  Thome  (1843)  1  N.  Y. 
Leg.  Obs.  408;  Hoyt  v.  Mackenzie  (N. 
Y.  1848)  3  Barb.  Ch.  320;  Oertel  v. 
Wood  (N.  Y.  1870)  40  How.  Prac.  10; 
Palmer  v.  De  Witt  (1870)  32  N.  Y. 
Super.  Ct.  (2  Sweeney)  530,  40  How. 
Prac.  293  (affirmed  [1872]  47  N.  Y. 
532,  7  Am.  Rep.  480) ;  Isaacs  v.  Daly 
(N.  Y.  1874)  6  Leg.  Gaz.  175;  French 
V.  Maguire  (N.  Y.  1878)  55  How.  Prac. 
471;  Potter  v.  McPherson  (N.  Y.  1880) 
21  Hun,  559. 

The  common-law  rights  of  authors 
run  only  to  publication.  Thereafter 
their  sole  protection  is  under  the 
copyright  statute.  Wheaton  v.  Peters 
(C.  C.  1832)  Fed.  Cas.  No.  17.486; 
Boucicault  v.  Wood  (C.  C.  1867)  Fed. 
Cas.  No.  1,693;  Banker  v.  Caldwell 
(1859)  3  Minn.  94  (Gil.  46). 

The  passage  by  congress  of  the  copy- 
right statutes  has  not  abrogated  the 
common-law  right  of  an  author  to  his 
unpublished  manuscript.  Press  Pub. 
Co.  V.  Monroe  (1896)  73  Fed.  196,  19 
C  C.  A.  429,  writ  of  error  dismissed 
(1896)  17  Sup.  Ct.  40,  164  U.  S.  105, 
41  L.  Ed.  867. 

The  common  law  gives  the  author  of 
a  painting  the  exclusive  right  to  repro- 
duce the  same  so  long  as  he  does  not 
make  publication,  but  on  publication 
such  right  is  lost,  and  he  can  only  ac- 
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quire  the  right  to  further  protection  by 
a  statutory  copyright.  Caliga  v.  Inter 
Ocean  Newspaper  Co.  (1907)  157  Fed. 
186,  84  C.  C.  A.  634. 

One  obtaining  a  statutory  copyright 
has  left  no  common-law  literary  prop- 
erty rights,  notwithstanding  this  sec- 
tion. Photo-Drama  Motion  Picture  Co.  » 
V.  Social  Uplift  Film  Corporation  (C. 
C.  A.  1915)  220  Fed.  448,  affirming  or- 
der (D.  C.  1914)  213  Fed.  374. 

But  the  common  law  gives  protection 
to  the  author  for  his  manuscript  only. 
Bortlett  V.  Crittenden  (C.  C.  1849) 
Fed.  Cas.  No.  1,076. 

The  representation  of  a  play  on  a 
stage  in  England,  there,  by  statute, 
made  a  publication,  cannot  affect  the 
rights  of  the  author  or  his  assignees  at 
common  law  in  the  United  States. 
Crowe  V.  Aiken  (0.  C.  1870)  Fed.  Cas. 
No.  3.441. 

The  author's  rights  at  common  law 
have  not  been  taken  away  or  limited 
by  any  existing  act  of  congress.     Id. 

An  author's  common-law  right  of 
property  in  his  dramatic  compositions 
aside  from  that  given  by  copyright  stat- 
utes, and  piracy  of  such  a  composition 
exists  when  it  is,  in  substance,  repro- 
duced without  authority,  either  in  whole 
or  in  a  material  part  Maxwell  v. 
Goodwin  (C.  C.  1899)  93  Fed.  665. 

The  author  of  a  literary  work  has  by 
common  law  the  exclusive  right  to  the 
first  publication  of  it;  but  he  has  no 
exclusive  right  to  multiply  copies,  or 
to  control  the  subsequent  use  of  such 
rights  by  others,  such  right  being  a 
creation  of  statute.  Palmer  v.  De  Witt 
(1872)  47  N.  Y.  532,  7  Am.  Rep.  480. 

The  right  of  an  author  or  artist  in 
his  work  or  design  is  simply  in  the  un- 
published work.  After  publication,  the 
Ignited  States  copyright  law  applies. 
Gendell  v.  Orr  (Pa.  1879)  13  Phila. 
191. 

An  author  has  at  common  law,  and 
independent  of  and  notwithstanding 
copyright  statutes,  a  right  of  property 
in  his  manuscript,  and  before  he  pub- 
lishes it  he  is  entitled  to  its  exclusive 
use.  Vernon  Abstract  Co.  v.  Waggoner 
Title  Co.  (Tex.  Civ.  App.  1908)  107  S. 
W.  919. 

Persons  entitled  to  copyright.— See 
notes  under  §  9524,  post. 

Abandonment  to  public— See  notes 
under  §  9517,  ante,  and  §  9530,  post 

Rights  of  owners  in  generals— Author 
held  to  have  complete  rights  in  unpub- 
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lished  manuscript,  with  right  to  dispose 
thereof  and  invest  grantee  with  fuU 
right  of  property,  including  right  to  se- 
cure a  copyright.  T.  B.  Harms  Ss 
Franoifl,  Day  &  Hnnter  ▼.  Stem  (O.  O. 
A.  1916)  229  Fed.  42. 

Assign aient.-»Assignment  of  inchoate 
right  to  copyright,  see  notes  under  § 
9503,  post 


Injunction.— This  statute  gives  an  au- 
thor a  remedy  hy  injunction  to  protect 
his  right  to  his  unpublished  manu- 
scripts. Little  V.  Hall  (1855)  18  How. 
165,  170,  15  L.  Ed.  328. 

Cited     without    definite    application, 

Ferris  v.  Frohman  (1912)  32  Sup.  Ct 
263,  264,  266,  223  U.  S.  424,  56  L.  Ed. 
492. 


§  9519.  (Act  March  4,  1909,  c.  320,  §  3.)     Copyright  to  protect 
component  parts  of  work  already  copyrighted;  copyright  upon 
composite  works  or  periodicals. 
The  copyright  provided  by  this  Act  shall  protect  all  the  copyright- 
able component  parts  of  the  work  copyrighted,  and  all  matter  there- 
in in  which  copyright  is  already  subsisting,  but  without  extending 
the  duration  or  scope  of  such  copyright.     The  copyright  upon  com- 
posite works  or  periodicals  shall  give  to  the  proprietor  thereof  all  the 
rights  in  respect  thereto  which  he  would  have  if  each  part  were  in- 
dividually copyrighted  under  this  Act.     (35  Stat.  1076.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Notes  of  Deoisions 

Extent   of   rights   acqalred— Distinct 

porticns  of  work.— Under  this  section,  a 
copyright  on  a  publication  protects  the 
pictures  therein  as  component  parts. 
Mail  &  Express  Co.  v.  Life  Pub.  Co. 
(1912)  192  Fed.  899,  113  C.  C.  A.  377. 

Under  this  section,  the  copyright  of  a 
catalogue  of  statuary  and  other  arti- 
cles for  the  decoration  of  churches  and 
other  religious  edifices  was  entitled  to 
the  protection  of  the  copyright  law  as 
to  each  cut  contained  therein.  Da  Pra- 
to  Statuary  Co.  v.  Giuliani  Statuary 
Co.  (C.  C.  1911)  189  Fed.  90. 

Under  this  section  a  copyright  of  a 
musical  composition  included  a  copy- 
right of  the  words,  and  was  infringed 
by  a  reproduction  of  them.  M.  Wit- 
mark  &.  Sons  V.  Standard  Music  Roll 
Co.  (D.  C.  1914)  213  Fed.  532. 

§  9520.  (Act  March  4,  1909,  c.  320,  §  4.)     Copyright  upon  all  writ- 
ings of  author. 

The  works   for  which  copyright  may  be  secured  under  this  Act 
shall  include  all  the  writings  of  an  author.     (35  Stat.  1076.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Notes  of  Deoisloms 


The  phrase  "component  parts,"  as 
used  in  this  section,  does  not  mean  sub- 
division of  rights,  licenses,  or  privileges, 
but  refers  to  the  separate  chapters, 
subdivisions,  acts,  and  the  like  of  which 
most  works  are  composed.  New  Fic- 
tion Pub.  Co*  V.  Star  Co.  (D.  O.  1915) 
220  Fed.  994. 

*«-  Protection  as  to  subject-matter. 

—The  copyrighting  of  the  volumes  of  a 
particular  edition  of  an  author's  works, 
which  bad  been  previously  published 
some  with  and  some  without  copyright, 
protects  only  what  is  original  in  the 
new  edition,  and  does  not  enlarge  the 
rights  of  the  owner  of  the  copyright  as 
to  any  matter  previously  published. 
Kipling  V.  G.  P.  Putnam's  Sons  (1903) 
120  Fed.  631,  57  C.  C.  A.  295,  66  L.  B. 
A.  873. 


Literary  or  artistic  qualities  of  work. 

—That  complainants*  "Nic  Carter"  de- 
tective stories  were  not  of  the  highest 
class  of  literature  did  not  prevent  them 
from  being  proper  subjects  of  copyright. 
Atlas  Mfg.  Co.  V.  Street  &  Smith  (1913) 


204  Fed.  398,  122  C.  C.  A.  568,  47  L. 
R.  A.  (N.  S.)  1002,  appeal  dismissed 
Street  &  Smith  v.  Atlas  Mfg.  Co. 
(1913)  34  Sup.  Ct  73,  231  U.  S.  348, 
58  L.  Ed.  262.   , 


§  9521.  (Act  March  4,  1909,  c.  320,  §  5,  as  amended,  Act  Aug.  24, 
1912,  c.   356.)     Classification  of  applications  for  registration. 
The  application  for  registration  shall  specify  to  which  of  the  fol- 
lowing classes  the  work  in  which  copyright  is  claimed  belongs : 

(a)  Books,  including  composite  and  cyclopedic  works,  directories, 
gazetteers,  and  other  compilations; 

(b)  Periodicals,  including  newspapers ; 

(c)  Lectures,  sermons,  addresses  (prepared  for  oral  delivery); 

(d)  Dramatic  or  dramatico-musical  compositions; 

(e)  Musical  compositions; 

-^  (10927) 


§  9521 


COPYRIGHTS 


mt6o 


(f)  Maps; 

(g)  Works  of  art;   models  or  designs  for  works  of  art; 
(h)  Reproductions  of  a  work  of  art; 

(i)  Drawings  or  plastic  works  of  a  scientific  or  technical  character ; 

(j)  Photographs; 

(k)  Prints  and  pictorial  illustrations; 

(1)  Motion-picture  photoplays; 

(m)  Motion  pictures  other  than  photoplays: 

Provided,  nevertheless,  That  the  above  specifications  shall  not  be 
held  to  limit  the  subject  matter  of  copyright  as  defined  in  section  four 
of  this  Act,  nor  shall  any  error  in  classification  invalidate  or  impair 
the  copyright  protection  secured  under  this  Act  (35  Stat.  1076.  37 
Stat.  488.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

This  section,  as  originallj^  enacted,  did  not  contain  the  last  two  classifications, 
lettered  (1)  and  (m).  They  were  inserted  by  amendment  by  Act  Aug.  24, 
1912,  c.  356,  cited  abovp,  makinrr  the  section  r^ad  as  set  forth  here. 

Said  amendatory  Act  Aug.  24,  1912,  c.  356,  also  amended  sections  11  and 
25  of  this  act,  to  correspond  with  the  amendment  of  this  section  to  include  mo- 
tion pictures,  making  said  sections  read  as  set  forth  post,  §§  0532,  9546. 

Notes  of  Deoisioaui 


Subjects  of  copyright— Books.— Type- 
written pages  fastened  together  and 
having  a  printed  cover  and  title-page 
are  subject  to  registration  under  the 
copyright  law.  (1910)  28  Op.  Atty. 
Gen.  265. 

The  word  "book,"  as  used  in  sections 
9542  and  9543,  post,  and  in  class  (a) 
of  this  section  and  elsewhere  in  the  act, 
means  the  entire  book,  and  not  a  frag- 
ment thereof.  (1911)  29  Op.  Atty. 
Gen.  176. 

— «  Dramatic  compositions.- Under 
this  section,  as  amended  in  1912,  the 
rights  to  dramatize  a  novel  in  the  usual 
form  and  in  the  form  of  a  motion  pic- 
ture play  are  separable,  and  there  may 
be  a  copyright  for  each  dramatization. 
Photo-Drama  Motion  Picture  Co.  v.  So- 
cial Uplift  Film  Corporation  (CCA. 
1915)  220  Fed.  448,  affirming  order  (D. 
C.  1914)  213  Fed.  374. 

— «•  Engravings,  cuts,  prints,  or  pho- 
tographs.— Under  this  section  a  book 
containing  pictorial  illustrations  of  wo- 
men attired  in  the  latest  up-to-date 
styles  depicting  the  fashions  in  dress, 
supplemented  by  information  concern- 
ing the  materials  which  plaintiff  offered 
to  make  up  in  accordance  tberewitU 
and  the  prices  at  which  it  would  do  so, 
though    used    entirely    for    advertising 


purposes,  and  not  essentially  a  work  of 
fine  art,  was  a  proper  suDJect  of  copy- 
right. National  Cloak  &  Suit  Co.  v. 
Kaufman  (C  C  1911)  189  Fed.  215. 

Literary  or  artistic  qualities  of  work. 

— ^The  Register  of  Copyrights  has  the 
authority  to  enter  a  claim  to  copyright 
in  a  published  lithograph,  not  made 
within  the  United  States,  where  the  de- 
sign, drawing,  or  painting  which  forms 
the  first  step  in  the  production  of  such 
lithograph  has  been  made  for  the  pur- 
pose of  being  converted  into  a  lithograph 
and  is  located  in  a  foreign  country,  pro- 
vided the  design,  drawing,  or  painting 
with  reference  to  which  the  applica- 
tion is  made  is  a  work  of  art  (1911) 
28  Op.  Atty.  Gen.  557. 

Domi3stic  manufacture— Lithographic 
reproductions  of  original  paintings,  in 
the  form  of  illustrated  post  cards,  made 
in  Germany,  are  subject  to  registration, 
provided  the  original  paintings  may 
properly  be  classified  as  works  of  art. 
(1910)  28  Op.  Atty.  Gen.  150. 

Errors  in  classlflcation.— Under  this 
section  the  classification  of  a  dramatico- 
musical  composition  as  a  dramatic  com- 
position does  not  affect  the  validity  of 
the  copyright  Green  v.  Luby  (0.  C. 
1909)  177  Fed.  287. 


§  9522.  (Act  March  4,  1909,  c.  320,  §  6.)     Copyright  upon  compila- 
tions, etc.,  of  works  in  public  domain  or  of  copyrighted  works; 
subsisting  copyrights  not  affected. 
Compilations  or  abridgments,  adaptations,  arrangements,  dram- 
atizations, translations,  or  other  versions  of  works  in  the  public 
domain,  or  of  copyrighted  works  when  produced  with  the  consent 
of  the  proprietor  of  the  copyright  in  such  works,  or  works  repub- 
lished with  new  matter,  shall  be  regarded  as  new  works  subject  to 
copyright  under  the  provisions  of  this  Act ;  but  the  publication  of  any 
such  new  works  shall  not  affect  the  force  or  validity  of  any  subsist- 
ing copyright  upon  the  matter  employed  or  any  part  thereof,  or  be 
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construed  to  imply  an  exclusive  right  to  such  use  of  the  original  works^ 
or  to  secure  or  extend  copyright  in  such  original  works.  (35  Stat. 
1077.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 


Notea  of  Deoiaions 


Conpilatioa  of  public  documents.— A 
compilation  from  voluminous  public  doc- 
uments, BO  arranged  as  to  show  readily 
the  date  and  order  of  battles  fought 
during  the  civil  war,  together  with  a 
list  of  casualties,  may  be  copyrighted. 
Hanson  v.  Jaccard  Jewelry  Go.  (G.  G. 
1887)  32  Fed.  202. 

Originality  of  woric.— Under  the  copy- 
right statutes  as  they  formerly  stood, 
as  well  as  by  the  express  provision  of 
this  section,  the  addition  of  new  matter 
to  a  copyrighted  book  in  a  second  or 
subsequent  edition  makes  it  a  "new 
book"  subject  to  copyright  as  an  orig- 
inal work.  West  Pub.  Co.  v.  Edward 
Thompson  Co.  (1910)  176  Fed.  833,  100 
G.  C.  A.  303,  modifying  decree  (C.  C. 
Id09)  169  Fed.  833. 

The  compilation  and  rearrangement 
and  reclassification  of  syllabi  in  digests 
into  new  and  larger  digests  constitute 
new  works  entitled  to  copyright,  which 
need  only  notice  of  their  own  entry  for 
copyright  West  Pub.  Co.  v.  Edward 
Thompson  Co.  (C.  C.  1909)  160  Fed. 
833,  decree  modified  (1910)  176  Fed. 
833, 100  C.  C.  A.  303. 

8tatntes.F— While  a  compilation  of  the 
statutes  of  a  state  may  be  so  original 
as  to  entitle  the  author  to  a  copyright 


on  account  of  the  skill  and  Judgment 
displayed  in  the  combination  and  an- 
alysis, he  cannot  obtain  a  copyright 
for  the  publication  of  the  laws  alone, 
nor  can  the  legislature  of  the  state  con- 
fer any  such  exclusive  privilege  upon 
him.  Davidson  v.  Wheelock  (C.  C. 
1866)  27  Fed.  61. 

Law  reports.— The  arrangement  of 
cases,  and  paging  and  distribution  In- 
to volumes,  are  not  features  of  such 
importance  as  to  entitle  the  official  re- 
ports to  copyright  protection.  Banks 
Law  Pub.  Go.  v.  Lawyers'  Co-Opera- 
tive  Pub.  Co.  (1909)  169  Fed.  386,  94 
C.  C.  A.  642,  17  Ann.  Gas.  957,  appeal 
dismissed  (1911)  32  Sup.  Ct.  630,  223 
U.  S.  738,  56  L.  Ed.  636. 

Under  a  statute  enacting  that  "such 
contractor  shall  have  the  exclusive  right 
to  publish  such  reports,  so  far  as  the 
state  can  confer  the  same,"  a  copy- 
right obtained  by  the  reporter  on  a 
volume  of  reports  published  by  the  con- 
tractor does  not  cover  the  syllabi,  state- 
ments of  the  cases,  and  opinions,  which 
were  the  work  of  the  judges.  Banks 
V.  Manchester  (1888)  128  U.  S.  244,  9 
Sup.  Ct.  36,  32  L.  Ed.  425,  affirming 
(G.  C.  1885)  23  Fed.  143. 


§  9523,  (Act  March  4,  1909,  c.  320,  §  7-)     Copyright  not  to  sub- 
sist in  works  in  public  domain,  or  works  published  prior  to  act 
and  not  already  copyrighted,  or  government  publications;   ef- 
fect of  publication  by  government  of  copyrighted  material. 
No  copyright  shall  subsist  in  the  original  text  of  any  work  which 
is  in  the  public  domain,  or  in  any  work  which  was  published  in 
this  cotmtry  or  any  foreign  country  prior  to  the  going  into  effect  of 
this  Act  and  has  not  been  already  copyrighted  in  the  United  States, 
or  in  any  publication  of  the  United  States  Government,  or  any  re- 
print, in  whole  or  in  part,  thereof:    Provided,  however,  That  the 
publication  or  republication  by  the  Government,  either  separately  or 
in  a  public  document,  of  any  material  in  which  copyright  is  subsist- 
ing  shall  not  be  taken  to  cause  any  abridgement  or  annulment  of  the 
copyright  or  to  authorize  any  use  or  appropriation  of  such  copyright 
material  without  the  consent  of  the  copyright  proprietor.     (35  Stat. 
1077.) 

See  notes  to  section  1  of  this  act,  ante,  §  9617. 

Notes  of  Decisions 

Geveranent  p«blieations«— An  article 
pnrporting  to  contain  a  proposed  pro- 
gram for  obsenrance  of  "Peace  Day*' 
by  public  schools,  taken  almost  exclu- 
rively  from  an  official  buUetin  publish- 
ed by  the  United  States  Bureau  of  Edu- 


cation, held  not  copyrightable  under 
this  section,  withdrawing  from  copy- 
right publications  of  the  United  States 
government  Du  Puy  v.  Post  Tele- 
gram Co.  (1914)  210  Fed.  883,  127  0. 
G.  A.  498. 


§  9524.  (Act  March  4,  1909,  c.  320,  §  8.)     Authors  or  proprietors, 
etc.,  entitled  to  copyright;   alien  authors  or  proprietors. 

The  author  or  proprietor  of  any  work  made  the  subject  of  copy- 
right by  this  Act,  or  his  executors,  administrators,  or  assigns,  shall 
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have  copyright  for  such  work  under  the  conditions  and  for  the  terms 
specified  in  this  Act:  Provided,  however,  That  the  copyright  secured 
by  this  Act  shall  extend  to  the  work  of  an  author  or  proprietor  who 
is  a  citizen  or  subject  of  a  foreign  state  or  nation,  only: 

(a)  When  an  alien  author  or  proprietor  shall  be  domiciled  within 
the  United  States  at  the  time  of  the  first  publication  of  his  work ;  or 

(b)  When  the  foreign  state  or  nation  of  which  such  author  or  pro- 
prietor is  a  citizen  or  subject  grants,  either  by  treaty,  convention,  agree- 
ment, or  law,  to  citizens  of  the  United  States  the  benefit  of  copyright 
on  substantially  the  same  basis  as  to  its  own  citizens,  or  copyright 
protection  substantially  equal  to  the  protection  secured  to  such  foreign 
author  under  this  Act  or  by  ti'eaty;  or  when  such  foreign  state  or 
nation  is  a  party  to  an  international  agreement  which  provides  for 
reciprocity  in  the  granting  of  copyright,  by  the  terms  of  which  agree- 
ment the  United  States  may,  at  its  pleasure,  become  a  party  thereto. 

The  existence  of  the  reciprocal  conditions  aforesaid  shall  be  deter- 
mined by  the  President  of  the  United  States,  by  proclamation  made 
from  time  to  time,  as  the  purposes  of  this  Act  may  require.  (35  Stat. 
1077.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Provisions  for  the  protection  of  foreign  copyrighted  books,  etc.,  exhibited  at 
the  Panama-Pacific  International  Exposition,  were  made  by  Act  Sept  18,  1913, 
c.  14,  §§  2-6,  post,  §§  9525-9529. 

Notes  of  Decisions 


1.  Applicability  of  statutes. 

2.  Subjects  of  copyright. 

8.    Persons  entitled   to   copyright— In  gen- 
eral. 

—  Citizens  or  residents. 

—  Authors. 

—  Assigns. 

—  Proprietors. 

8.  Removal  of  copyrights. 

9.  International    copyright. 
Extent  of  '  rights  acquired— In  generaL 

Title  of  work. 

ProtecUon  as  to  subject-matter. 

13.  Nature  of  property. 

14.  Rights  of  owners  In  general. 

15.  Assignments,  licenses,   and  contracts. 

16.  Maps  and  charts. 

17.  Evidence. 


4. 
6. 
6. 

7. 


10. 
U. 
lA. 


1.  Applicability    of    8tatute8.-:-Where 

a  copyrighted  newspaper  published  a 
short  fiction  story,  its  rights  against  an 
alleged  subsequent  infringer  were  meas- 
ured by  the  statute  in  force  at  the  time 
of  the  publication.  Davies  y.  Bowes 
(D.  G.  1913)  209  Fed.  53. 

2.  Subjects  of  oopyrioht.p»Complain- 
ant  accepted  and  executed  a  commis- 
sion to  furnish,  deliver,  and  put  in 
place,  complete  two  mosaic  panels  in 
the  reading  room  of  the  Congression- 
al Library  Building,  in  Washington, 
from  designs  to  be  made  by  him.  Held, 
that  the  failure  of  the  officers  to  ob- 
ject to  the  placing  of  copyright  notice 
upon  the  panels  did  not  bind  the  gov- 
ernment to  a  construction  of  the  con- 
tract contrary  to  its  legal  eflfect,  or 
entitle  complainant  to  claim  a  copyright 
in  such  panels,  in  the  absence  of  any 
reservation  of  such  right.  Dielman  ▼. 
White  (G.  G.  1900)  102  Fed.  892. 

3.  Persons  entitled  to  oopyrioht— In 
general.— While  every  man  is  entitled 
to  the  fruits  of  his  own  labor,  he  can 
enjoy   same   only   under   statutes   pre- 
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scribing  the  rules  of  property  regulat- 
ing society  and  defining  the  rights  of 
things  in  generaL  Wheaton  v.  Peters 
(1834)  8  Pet  591,  658,  8  L.  Ed.  1055. 

A  court  reporter,  though  a  sworn 
public  officer,  receiving  a  fixed  salary 
for  his  labors,  is  not,  in  absence  of 
statute,  deprived  of  any  privilege  of 
taking  out  a  copyright,  which  he  would 
otherwise  have.  Gallaghan  v,  Myers 
(1888)  9  Sup.  Gt  177,  184,  128  U.  S. 
617,  32  L.  Ed.  547. 

The  action  of  the  President  is  a  con- 
dition of  the  right  of  a  foreign  citizen 
to  the  benefits  of  this  section.  Bong 
V.  Alfred  S.  Campbell  Art  Go.  (1909) 
29  Sup.  Ct  628,  630,  214  U.  S.  236,  53 
L.  Ed.  979.  16  Ann.  Gas.  1126,  affirm- 
ing judgment  (1907)  165  Fed.  116,  83  O. 
C.  A.  576. 

Prior  to  this  act  no  foreign  author 
or  assignee  of  a  foreign  author  could 
avail  himself  of  the  copyright  law. 
West  Pub.  Go.  v.  Edward  Thompson 
Go.  (1910)  176  Fed.  833,  100  G.  G.  A. 
303. 

A  person  is  not  entitled  to  a  copyright 
on  an  historical  print  composed  and 
executed  by  artists  employed  and  paid 
by  him.  Act  April  28,  1802.  Binns 
V.  Woodruff  (G.  G.  1821)  Fed.  Gas.  No. 
1,424. 

A  person  who  accompanied  a  gpvem- 
ment  expedition,  upon  the  understand- 
ing that  all  sketches  and  drawings  he 
might  make  were  to  be  the  exclusive 
property  of  the  government,  where  the 
same,  upon  his  return,  were  incorporat- 
ed in  his  report,  and  published  for  dis- 
tribution, held  not  entitled  to  a  copy- 
right therein.  Heine  v.  Appleton  (G.  G. 
1857)  Fed.  Gas.  No.  6.324. 

The  translator  of  a  play  by  a  for- 
eign author  who  has  obtained  a  copy- 
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right  upon  it  is  entitled  to  protection 
against  the  nse  of  any  part  of  Ms 
translation  by  another.  Shook  ▼.  Ran- 
kin (a  C.  1875)  Fed.  Gas.  No.  12,804, 

One  who  does  business  under  a  con- 
ventional or  fictitious  partnership  name 
may  obtain  a  copyright  under  that 
name.  Scribner  y.  Henry  G.  Allen  Oo. 
(C.  C.  1892)  49  Fed.  854. 

So  long  as  a  state  of  war  exists  be- 
tween Spain  and  the  United  States 
Spanish  subjects  have  no  right  to  the 
privilege  of  copyright  conferred  upon 
Spanish  citizens  by  proclamation  prior 
to  the  declaration  of  war.  (1898)  22 
Op.  Atty.  Gen.  268. 

Where  a  German  citizen  has  complied 
with  all  the  general  provisions  of  the 
copyright  act  at  any  time  subsequent 
to  July  1,  1909,  the  date  upon  which 
the  act  became  efifective,  there  was 
vested  in  him  the  rights  and  privileges 
set  forth  in  said  act,  except  the  right 
spedfed  in  section  1  (e),  as  Germany 
had  at  that  time  complied  with  one  or 
more  of  the  conditions  enumerated  in 
section  8,  subsec  (b).  (1911)  29  Op. 
Atty.  Gen.  64. 

A  German  citizen  who  has  strictly 
complied  with  the  provisions  of  the 
copyright  act  at  any  time  between 
July  1,  1909,  the  date  upon  which  the 
law  became  effective,  and  September 
9.  1910,  the  date  of  the  proclamation 
of  the  President,  is  not  only  vested  vrith 
a  copyright  in  Ids  work  or  composition, 
but  he  may  maintain  an  action  for  any 
infringement  which  occurred  between 
said  dates.     Id. 

A  German  citizen  could  not  acquire 
the  right  specified  in  the  proviso  to 
section  1  (e)  of  said  act  prior  to  Sep- 
tember 9,  1910,  the  date  upon  which 
the  reciprocal  condition  provided  for 
therein  was  complied  with  by  Germany. 
Id. 

A,  —  Citizens  or  residents^— A  state 
cannot  be  properly  called  a  citizen 
within  the  meaning  of  R.  S.  |§  4952, 
4954  (superseded  by  this  section  and 
section  9544,  post),  which  provided  for 
the  issue  and  renewal  of  copyrights 
to  citizens  of  the  United  States.  Banks 
V.  Manchester  (1888)  9  Sup.  Ot.  36,  39, 
128  U.  S.  244,  32  L.  Ed.  425. 

Where  an  officer  of  the  British  navy 
files  a  declaration  of  intent  to  become 
a  citizen,  but,  trouble  with  Canada 
seeming  inuninent,  he  offers  his  serv- 
ices to  that  province,  he  is  not  a  resi- 
dent. Carey  v.  Collier  (C.  0.)  Fed. 
Oaa.  No.  2,400. 

Residence  entitling  an  alien  to  the 
benefit  of  the  copyright  laws  is  de- 
termined by  the  intention  existing  at 
the  time  of  filing  the  title,  and  is  un- 
affected by  any  change  of  intention. 
Boucicault  v.  Wood  (C.  O.  1867)  Fed. 
Gas.  No.  1,693. 

A  chromo  is  a  print;  and  hence  the 
proprietor  of  a  chromo  made  by  a  per- 
son not  a  citizen  nor  a  resident  of  the 
United  States  cannot  obtain   a  copy- 


right thereon.    Yuengling  t.  Schile  (C 
C.  1882)  12  Fed.  97. 

Where  the  certificate  from  the  li- 
brarian described  him  as  of  New  York, 
and  the  author  testified  that  he  was  at 
the  time  of  the  trial  a  resident  of  New 
York,  and  that  he  had  mailed  the  two 
copies  to  the  librarian  of  congress  in 
New  York  more  than  10  years  before, 
this  was  sufficient  prima  facie  proof  of 
the  author's  residence.  Patterson  v. 
J.  S.  Ogilvie  Pub.  Co.  (C.  C.  1902)  119 
Fed.  451. 

When  Cuba,  Porto  Rico,  and  the 
Philippine  Islands  have  been'  duly  ced- 
ed to  the  United  States,  their  respec- 
tive inhabitants  will  not  be  entitled  to- 
the  benfits  of  the  copyright  laws  unless 
the  treaty  by  its  terms  confers  such 
right  or  Congress  shall  extend  such 
laws  to  the  inhabitants  of  those  coun- 
tries.    (1898)    22  Op.  Atty.  Gen.  268. 

The  inhabitants  of  Hawaii,  in  the  ab- 
sence of  affirmative  legislation  by  Con- 
gress to  that  effect,  are  not  entitled  tO' 
the  benefits  of  the  United  States  copy- 
right laws.     Id. 

Congress  has  not  extended  the  copy- 
right laws  to  the  Philippines,  but  has 
enacted,  in  setting  up  a  separate  gov- 
ernment for  those  islands  (section 
8804,  ante) ,  that  section  3522,  ante,  ex- 
tending the  Constitution  and  applicable 
laws  to  organized  territories,  is  not  to 
be  in  force  in  the  Philippines.  (1903) 
25  Op.  Atty.  Gen.  25. 

Inhabitants  of  Philippine  Islands  may 
avail  themselves  of  the  benefits  of  the 
copyright  laws  within  the  United  States. 
(1904)  25  Op.  Atty.  Gen.  179,  overrul- 
ing opinion  of  December  2,  1898  (22 
Op.  Atty.  Gen.  268). 

The  proclamation  issued  by  the  Pres- 
ident does  not  create  the  right  of  for- 
eign authors  or  proprietors  to  enjoy 
the  privileges  of  our  copyright  laws, 
but  is  only  the  evidence  of  the  existence 
of  conditions  under  which  those  rights 
and  privileges  may  be  exercised,  and  is 
conclusive  evidence  on  that  point. 
(1910)  28  Op.  Atty.  Cten.  222. 

A  foreign  author  or  proprietor,  not 
domiciled  within  the  United  States  at 
the  time  of  the  first  publication  of  his 
work,  is  not  entitled  to  the  benefits  con- 
ferred by  this  section  until  after  the 
President  has  issued  a  new  proclama- 
tion declaring  the  existence  of  the  re- 
ciprocal conditions  set  forth  in  that  act. 
Id. 

The  new  proclamations  may  be  re- 
troactive in  terms  and  effect.     Id. 

The  provision  at  the  end  of  this  sec- 
tion applies  equally  to  the  reciprocal 
condition  specified  in  the  proviso  to 
section  9517  (e),  ante,  upon  which  an 
alien  may  acquire  the  right  of  con- 
trolling the  parts  of  instruments  serv- 
ing to  reproduce  mechanically  a  musi- 
cal work.     (1911)  29  Op.  Atty.  Gen.  64. 

Under  this  section  the  date  when  the 
reciprocal  condition  was  actually  met 
by  the  laws  of  any  foreign  state  or  na- 
tion is  the  one  which  should  be  insert- 
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ed    In    the    President's    proclamation. 
(1911)  29  Op.  Atty.  Gen.  209. 

5.  —  AMthorSd— The  judge  who  pre- 
pares the  headnotes,  statement  of  the 
case,  and  opinion  cannot  be  regarded 
as  their  author  or  proprietor  so  as  to 
confer  any  title  by  assignment  on  the 
state  or  any  other  person,  sufficient  to 
authorize  a  copyright  to  it  or  him  as 
the  assignee  of  the  author  or  pro- 
prietor. Banks  v.  Manchester  (1888) 
9  Sup.  Ct.  36,  40,  128  U.  S.  244,  32 
li.  Ed.  425. 

Where  an  author's  work  is  published 
serially,  with  his  consent,  which  the 
publisher  copyrights  in  his  own  name, 
the  author  cannot  subsequently  copy- 
right the  work.  Mifl^  v.  Dutton 
(1902)  112  Fed.  1004,  50  C.  C.  A.  661, 
61  L.  R.  A.  134  (decree  affirmed  [1903] 
28  Sup.  Ct  771,  190  U.  S.  265,  47  L. 
Ed.  1043);  Mifflin  v.  R.  H.  White  Co. 
(1902)  112  Fed.  1004,  50  C.  C.  A.  681, 
61  L.  R.  A.  134  (decree  affirmed  [1903] 
23  Sup.  Ct.  769,  190  U.  S.  260,  47  L. 
Ed.  1040). 

The  person  who  writes  a  book,  and 
prepares  it  for  publication,  is  the  au- 
thor, whom  the  copyright  law  was  in- 
•  tended  to  protect,  and  not  the  one  who 
employed  him  for  such  purpose.  De 
Witt  V.  Brooke,   Fed.  Cas.  No.  3,851. 

An  author  is  one  who,  by  his  own 
intellectual  labor,  produces  an  arrange- 
ment or  compilation  new  In  itself.  At- 
wUl  V.  Ferrett  (C.  0.  1846)  Fed.  Cas. 
No.  640. 

An  agreement  by  an  actor  and  stage 
manager,  with  the  proprietor  of  a  the- 
ater, to  write  a  drama,  which  should 
be  performed  in  his  theater  so  long  as 
it  should  draw  good  audiences,  does  not 
give  the  latter  a  right  to  the  copyright 
Roberto  v.  Myers  (C.  C.  1860)  Fed. 
Cas.  No.  11,906. 

An  agreement  to  write  a  play  for  an- 
other, and  to  act  in  it,  with  a  share  in 
the  profits  as  compensation,  does  not 
create  a  legal  or  equitable  title  in  the 
latter,  which  will  prevent  the  author 
taking  out  a  copyright  Boudcault  y. 
Fox  (O.  C,  1862)  Fed.  Cas.  No.  1,691. 

The  copyright  laws  should  have  a 
liberal  construction,  in  order  to  give 
effect  to  what  may  be  considered  the 
inherent  right  of  the  author  to  his  own 
work.  Myers  v.  Callaghan  (O.  C.  1881) 
5  Fed.  726,  732;  Id.  (C.  C.  1883)  20 
Fed.   441. 

Some  similarity  to  a  previously  pub- 
lished song,  where  it  is  not  continu- 
ous enough  or  sufficiently  extended  to 
indicate  that  he  was  guided  or  aided  by 
the  former  song  will  not  prevent  one 
being  deemed  the  author.  Blume  y. 
Spear   (C.  C.  1887)   30  Fed.  629. 

The  validity  of  the  copyright  or  the 
right  of  complainant  to  relief  does  not 
depend  on  the  designation  by  the  sub- 
ject of  a  book  of  the  author  as  his  spe- 
cial biographer.  Gilmore  v.  Anderson 
(C.  C.  1889)   38  Fed.  846. 

Agreement  by  an  American  author  to 
write  an  article  for  use  in  a  foreign 
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encyclopaedia,  and  to  obtain  a  cop^ 
right  therefor  amounted  only  to  a  U- 
cense  to  use  the  article,  and  a  copy- 
right was  properly  taken  in  the  author'* 
name.  Black  v.  Henry  G.  Alien  Co.^ 
(C.  C.  1893)  56  Fed.  764. 

When  an  artist  is  commissioned  to 
execute  a  work  of  art  not  in  existence 
at  the  time  the  commission  is  given, 
there  is  a  very  strong  implication  that 
such  work  of  art,  when  executed,  sold, 
and  delivered  under  the  commission,  is 
to  belong  unreservedly  and  without  lim- 
itation to  the  patron;  and  the  burden 
rests  upon  the  artist  to  prove  that  he 
retains  a  copyright  therein.  Dielman 
V.  White   (C.  C.  1900)   102  Fed.  892. 

Under  a  contract  whereby  a  publish- 
er agrees  to  publish  a  copyrighted 
work,  and  pay  the  author  for  the  copy- 
right 7^  cents  for  every  copy  of  the 
book  published,  the  publisher  does  not 
obtain  the  exclusive  right  to  publish 
the  work.  Willis  v.  Tibbals  (1871)  33 
N.  Y.  Super.  Ct   (1  Jones  &  S.)  220. 

6.  -^^  As8lgns.-^An  author  of  a 
painting,  who  is  excluded  by  this  sec- 
tion from  the  benefit  of  copyright,  can- 
not convey  such  right  to  a  person 
whose  citizenship  is  such  as  to  satisfy 
the  section.  Bong  v.  Alfred  S.  Camp- 
bell Art  Co.  (1909)  29  Sup.  Ct  628, 
630,  214  U.  S.  236,  53  L.  Ed.  979,  16 
Ann.  Cas.  1126,  affirming  judgment 
(1907)  155  Fed.  116,  83  C.  C.  A.  576. 

Where  plaintiff  engaged  with  defend- 
ant for  10  years  as  an  author,  and  stip- 
ulated that  the  property  in  his  produc- 
tions should  belong  exclusively  to  de- 
fendant, there  was  no  condition  which 
could  defeat  defendant's  title  or  rein- 
vest plaintiff  with  any  interest  in  a 
play  written  and  copyrighted,  nor  au- 
thorize him  to  interfere  with  defend- 
ant's use  of  the  property.  Mackaye  y. 
Mallory  (C.  C.  1882)  12  Fed.  328. 

Under  this  section  as  formerly  en- 
acted, one  to  whom  a  German  artist 
gives  the  exclusive  right  of  reproduc- 
tion and  publication  is  entitled  to  copy- 
right, he  being  within  the  term  "as- 
signs." Werckmeister  v.  Pierce  & 
Bushnell  Mfg.  Co.  (C.  C.  1894)  63  Fed. 
445,  decree  reversed  Pierce  &  Bushnell 
Mfg.  Co.  V.  Werckmeister  (1896)  72 
Fed.  54,  18  C.  C.  A.  431. 

Under  this  section  the  assignee  of  the 
copyright  of  a  painting  may  obtain  a 
statutory  copyright  upon  it  in  the  Unit- 
ed States,  although  not  the  owner  of 
the  painting  itself;  the  common-law 
copyright  being  capable  of  assignment 
separately  from  the  painting.  Werck- 
meister y.  American  Lithographic  Ck>. 
(O.  O.  1905)  142  Fed.  827. 

Under  a  contract  granting  exclusive 
rights  of  publication,  but  reserving  the 
right  of  translation  and  dramatization, 
the  publishers  rightfully  took  out  the 
copyright  in  their  own  name,  as  the 
only  means  by  which  they  could  pro- 
tect their  own  rights  in  the  work. 
Harper  &  Bros.  y.  M.  A.  Donobue  & 
Co.  (C.  C.  1905)  144  Fed.  491. 
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The  right  to  produce  a  play,  which 
ifl  made  an  inddent  to  the  ownership 
of  the  copyright,  is  not  the  subject  of 
separate  statutory  protection,  although 
it  may  be  assigned  to  one  person  while 
the  right  to  print  resides  in  another. 
Lederer  v.  Saake  (C.  C.  1909)  166  Fed. 
810.  reversed  (1909)  174  Fed.  135,  98 
C.  C.  A.  571. 

Assignment  of  the  right  to  print  and 
publish  certain  cartoons  and  to  have 
them  copyrighted,  reserving  dramatiza- 
tion rights  to  the  author,  did  not  au- 
thorize the  assignee  to  copyright  a  dra- 
ma or  play  based  on  the  cartoons  or 
the  situations  therein  depicted,  'wheth- 
er written  at  the  time  of  the  assign- 
ment or  thereafter.  Outcault  v.  Lamar 
(1909)  119  N.  Y.  Supp.  930,  135  App. 
Div.  110. 

7.  —  Proprietors.— A  contractor  for 
the  publication  of  the  decisions  of  the 
Goart  of  Appeals  of  New  York  is  not 
the  legal  owner  of  manuscripts  and  de- 
cisions in  the  hands  of  the  reporter 
after  the  expiration  of  his  term  to  be 
reported;  and  he  is  not  entitled  to  an 
injunction  to  prevent  the  publication 
and  sale  thereof  by  the  reporter.  Lit- 
tle V.  Hall  (1855)  18  How.  165,  172,  15 
Lw  Ed.  ^ 

Contract  by  court  reporter  in  1828 
that  the  publishers  should  have  the 
copyright  of  the  reports  forever  gave 
the  publishers  a  full  right  of  property 
in  the  manuscript,  and  they  could  pub- 
lish not  only  for  the  28  years  during 
which  Act  May  31,  1790,  gave  an  au- 
thor and  his  assigns  the  exclusive  right 
to  publish,  but  also  during  the  14  years 
granted  by  Act  Feb.  3,  1831.  Paige  v. 
Banks  (1871)  13  WalL  608,  614,  20 
L,  Ed.  709. 

A  compiler  and  publisher  of  an  anno- 
tsted  edition  of  the  statutes  of  a  state 
may  copyright  his  volumes,  and  such 
copyright  will  cover  and  protect  such 
part  of  their  contents  as  may  fairly  be 
deemed  the  product  of  his  own  labor. 
HoweU  V.  MiUer  (1898)  91  Fed.  129, 
33  C.  C.  A.  407. 

A  contract  by  an  American  publisher 
*for  the  sole  and  exclusive  u^e  of  ad- 
vance sheets  of  said  novel  in  the  United 
States  and  dominion  of  Canada,"  made 
before  the  copyright  act  of  1891,  con- 
ferred no  rights  of  proprietorship  in 
the  manuscript  of  the  work  which  en- 
titled the  Ajnerican  publisher  to  copy- 
right the  same  in  the  United  States, 
but  only  the  right  to  the  exclusive  use 
of  the  advance  sheets  to  enable  him  to 
publish  the  work  in  America  coinddent- 
ly  with  or  in  advance  of  its  publication 
in  England.  Fraser  v.  Yack  (1902) 
116  Fed.  285,  53  O.  C.  A.  563. 

Additions  to  a  play  made  by  an  actor 
while  in  the  employ  of  the  owner,  in 
adapting  the  play  to  the  performance  by 
him,  belong  to  the  owner.  Keene  v. 
Wheatley  (0.  O.)  Fed.  Cas.  No.  7,644. 

Where  the  publisher  takes  the  copy- 
right in  his  own  name,  with  the  knowl- 
edge and  acquiescence  of  the  author,  he 


is  the  lawful  owner,  subject  to  condi- 
tions pursuant  to  the  contract.  Pulte 
V.  Derby  (C.  0.  1852)  Fed.  Cas.  No. 
11,465. 

The  inflexible  policy  of  Congress  is 
that  of  protecting  only  native  or  resi- 
dent authors  and  artists,  and  the  word 
"proprietor*'  must  be  construed  in  a 
limited  and  restricted  sense,  viz.  as  the 
legal  representative  of  a  right  derived 
from  a  native  or  resident  author  or  ar- 
tist. Yuengling  v.  Schile  (C.  C.  1882) 
12  Fed.  97. 

One  who  employed  an  artist  to  paint, 
from  designs  furnished  by  such  em- 
ployer, was  the  proprietor  of  the  paint- 
ing, within  the  meaning  of  the  copyright 
law.  Schumacher  v.  Schwencke  (C.  C. 
1885)  25  Fed.  466. 

The  American  agents  of  a  foreign 
publishing  firm,  negotiating  an  agree- 
ment with  an  American  author  to  write 
an  article  for  use  in  a  foreign  encyclo- 
poedia,  and  have  the  same  copyrighted, 
have  authority  to  deposit  the  title  of 
such  article  for  copyright  purposes. 
Black  V.  Henry  G.  Allen  Co.  (G.  C. 
1893)    56   Fed.    764. 

One  who  photographs  an  actress  in 
her  public  character,  free  of  charge,  is 
the  owner  of  the  photograph  and  nega- 
tive, and  has  the  right  to  secure  a  copy- 
right for  his  own  exclusive  benefit;  and 
her  right  to  free  photographs,  under  the 
agreement  does  not  extend  to  making 
copies,  or  permitting  others  to  do  so 
for  their  own  benefit  Press  Pub.  Co. 
V.  Falk  (C.  C.  1894)  59  Fed.  324. 

A  sale  by  an  author  of  his  painting, 
reserving  the  right  of  reproduction, 
does  not  transfer  the  right  of  copy- 
right; the  purchaser  in  such  case  not 
being  a  "proprietor,"  within  the  copy- 
right law.  Werckmeister  v.  Springer 
Lithographing  Co.  (C.  0.  1894)  63  Fed. 
808. 

The  literary  product  of  a  salaried  em- 
ploy^,  the  result  of  compilations  made 
in  the  course  of  his  employment,  be- 
comes the  property  of  the  employer, 
who  may  copyright  it;  but  the  employ^ 
is  not  debarred  from  making  a  new 
compilation  from  the  same  original 
sources,  making  use  of  the  experience 
and  information  gained  in  his  employ- 
ment. Colliery  Engineer  Co.  v.  United 
Correspondence  Schools  Co.  (C.  C. 
1899)  94  Fed.  152. 

The  proprietor  of  a  magazine,  who  is 
also  the  owner  of  an  article  published 
in  it,  secures  a  valid  copyright  of  such 
article  by  duly  copyrighting  the  num- 
ber of  the  magazine  in  which  it  is 
printed.  Ford  v.  Charles  E.  Blaney 
Amusement  Co.  (0.  C.  1906)  148  Fed. 
642. 

8.  Renewal  of  oopyrights.--Persons 
entitled  to  renewal  of  copyrights,  see 
notes  under  §  9544,  post. 

This  section  does  not  entitle  the  pro- 
prietor and  assignee  of  the  author  of  a 
copyrighted  musical  composition  to  a  re- 
newal of  the  original  term  of  his  copy- 
right    White-Smith  Music  Pub.  Co.  v. 
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Goff  (C.  C.  1910)  180  Fed.  256,  affirm- 
ed (1911)  187  Fed.  247,  109  C.  C.  A. 
187. 

9.  International  copyrights— This  sec- 
tion as  formerly  enacted,  expressed  the 
sanction  of  Congress  to  the  procuring 
of  copyright  under  the  laws  of  a  for- 
eign country,  and  encouraged  foreign 
nations  to  grant  copyrights  to  our 
citizens.  G.  &  G.  Merriam  Co.  ▼.  Unit- 
ed Dictionary  Co.  (1906)  146  Fed.  354, 
76  C.  C.  A.  470. 

Under  this  section  the  President's 
proclamation  amounted  to  a  conclusive 
continuing  determination  of  reciprocal 
rights  until  a  new  proclamation  was 
made  to  the  contrary.  Chappell  &  Co. 
V.  Fields  (C.  C.  A.  1914)  210  Fed.  864. 

There  is  no  international  copyright 
law  or  agreement  between  this  country 
and  England  providing  for  the  copy- 
righting of  manuscript  dramas.  Froh- 
man  v.  Ferris  (1909)  87  N.  B.  327,  238 
111.  430,  reveradng  decree  Ferris  v, 
Frohman  (1907)  131  HI.  App.  307. 

10.  Extent  of  rights  acquired— In  gen- 
eral.—A  copyright  covers  only  the  right 
to  make  a  multiplication  of  copies. 
Munson  v.  New  York  (C.  C.  1880)  3 
Fed.  338,  reversed  (1888)  8  Sup.  Ot. 
622,  124  U.  S.  601,  31  L.  Ed.  586. 

The  rights  acquired  by  publishers  of 
copyrighted  books  under  the  copyright 
law  did  not  justify  them  in  combining 
and  agreeing  that  no  member  of  the 
association  should  sell  any  books  to  a 
blacklisted  purchaser  who  was  known 
to  cut  prices.  Mines  v.  Scribner  (C.  C. 
1906)  147  Fed.  927. 

II. —  Title  of  work.— Where  an 
author  of  certain  cartoons  entitled 
"Buster  Brown'*  authorized  an  assignee 
to  print,  publish,  and  copyright  them, 
the  assignee's  copyright  did  not  give  to 
it  the  exclusive  right  to  the  use  of  the 
titie.  Outcault  v.  Lamar  (1909)  119 
N.  T.  Supp.  930,  135  App.  Div.  110. 

12.  — «  Protection  as  to  subject-mat- 

ter.- The  statute  affords  protection  to 
proprietors  of  periodicals  only  in  re- 
spect of  such  parts  thereof  as  are 
copyrightable  by  the  proprietors;  and 
articles  or  pictures  made  by  persons  who 
have  not  transferred  their  rights  to  the 
publisher  are  not  covered  by  such  copy- 
right Mail  &  Exp.  Co.  v.  Life  Pub. 
Co.  (1912)  192  Fed.  899,  113  C.  0.  A. 
377. 

The  proprietor  of  the  play  will  be 
protected  against  the  communication 
by  such  actor  to  others  of  his  unwritten 
additions,  though  they  are  not  the  sub- 
ject of  literary  property.  Keene  v. 
Wheatiey  (C.  C.)  Fed.  Cae.  No.  7,644, 

Where  a  story  printed  in  a  magazine 
was  copyrighted  with  other  material  in 
the  magazine,  the  author's  right  of 
dramatization  not  sold  to  the  magazine 
was  not  interfered  with.  Dam  v.  Kirke 
La  Shelle  Co.  (C.  C.  1908)  166  Fed. 
589,  decree  affirmed  Same  v.  Kirk 
La  Shelle  Co.  (1910)  175  Fed.  902,  99 
C.  C.  A.  392,  20  Ann,  Gas.  1173. 
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A  copyrighted  book,  published  by  the 
consent  and  license  of  the  author  as  a 
part  of  a  foreign  encyclopedia,  does  not 
thereby  become  public  property,  and 
cannot  be  used  without  the  consent  of 
the  author  in  a  reprint  of  the  encyclo- 
paedia. Black  V.  Henry  G.  Allen  Co. 
(C.  C.  1890)  42  Fed.  618,  9  L.  IL  A. 
433. 

Where  A.  purchased  the  copyright  of 
a  book  to  print  and  sell  in  the  New 
England  states,  and  B.  purchased  the 
right  to  print  and  sell  in  New  York,  it 
was  held  that,  though  B.  employed  A. 
to  print  copies  for  him  in  this  state, 
yet  he  had  no  right  to  sell  those  copies 
in  New  England.  Hudson  v.  Patten 
(Conn.  1789)  1  Root,  133. 

Copyright  protection  does  not  extend 
to  the  proceeds  of  the  sale  which  ex- 
ist in  the  author's  hands,  or  to  choses 
in  action  held  by  another  for  his  use, 
where  he  has  sold  the  copyright  and 
the  matter  to  be  printed,  and  delivered 
the  same  to  the  vendee.  Cooper  v. 
Gunn  (1844)  43  Ky.  (4  B.  Mon.)  594. 

13.  Nature  of  property^— The  legal  ti- 
tie to  a  copyright  may  remain  in  the 
proprietor,  while  the  beneficial  inter- 
est, to  the  extent  which  is  agreed  upon, 
may  be  in  another  party.  Black  v. 
Henry  G.  Allen  Co.  (C.  C.  1893)  56 
Fed.  764,  following  Id.  (C.  C.  1890) 
42  Fed.  618,  9  L.  R.  A.  433. 

One  of  joint  authors  of  comic  opera, 
though  she  did  not  consent  to  publica- 
tion and  copyrighting,  held  entitled  to 
accept  the  wrongful  publication  and  to 
insist  upon  her  proprietary  rights. 
Maurel  v.  Smith  (D.  C.  1915)  220  Fed. 
195. 

The  copyright  of  a  published  work 
cannot  be  reached  by  the  owner's  cred- 
itors unless  by  statutory  authority. 
Dart  V.  Woodhouse  (1879)  40  Mich. 
399,  29  Am.  Rep.  544. 

14.  Rights  of  owners  In  general.— A 

usage  among  booksellers,  to  consider 
the  second  term  as  passing  with  the 
first,  does  not  control  the  rights  of  the 
author,  who  was  not  a  bookseller,  nor 
shown  to  be  conversant  with  such 
usage.  Pierpont  v.  Fowle  (C.  0.  1846) 
Fed.  Cas.  No.  11,152. 

A  publisher  cannot  transfer  the  copy- 
right to  a  third  person,  but  may  sell 
his  stereotype  plates,  and  authorise  the 
purchaser  to  publish,  accounting  to  the 
author  pursuant  to  the  contract.  Pulte 
V.  Derby  (C.  O.  1852)  Fed.  Cas.  No. 
11.466. 

The  rights  of  a  party  holding  a  copy- 
right depend  wholly  on  whether  he  has 
in  fact  complied  with  the  terms  of  the 
copyright  law.  Chicago  Music  Co.  v. 
J.  W.  Butier  Paper  Co.  (C.  0.  1884) 
19  Fed.  758. 

Entry  for  copyright,  by  an  American 
publisher,  of  a  foreign  encyclopedia 
shortly  before  entry  of  separate  arti- 
cles by  American  authors,  gives  such 
publisher  a  copyright  only  in  trust,  if 
at  all;  and  does  not  affect  the  rights 
of  the  foreign  owner  and  those  of  the 
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American  authors.  Black  y.  Henry  Q. 
AUen  Ck>.  (G.  C.  1893)  56  Fed.  764. 

Equitable  interest  in  a  photograph 
and  its  copyright,  by  the  subject  there- 
of, does  not  empower  him  to  permit  an- 
other to  make  copies  for  his  own  bene- 
fit without  the  written  consent  from 
the  owner  of  the  copyright  Press  Pub. 
Co.  T.  Falk  (G.  G.  1894)  59  Fed.  324. 

The  owner  of  a  copyright  after  an 
absolute  sale  of  the  article  covered 
thereby  may,  by  virtue  of  the  statute, 
retain  control  of  the  future  trade  in 
the  artide,  as  to  prices  of  resale,  etc., 
irrespective  of  conditions  in  the  con- 
tract of  sale;  but  the  right  to  reserve 
future  control  by  contract  exists,  if  at 
a]],  by  the  common  law.  Hartman  v. 
John  D.  Park  &  Sons  Go.  (G.  G.  1906) 
145  Fed.  358,  decree  reversed  John  D. 
Park  ft  Sons  Go.  y.'Hartman  (1907) 
153  Fed,  24,  82  G.  G.  A.  158,  12  L.  R. 
A.  (N.  S.)  135,  writ  of  certiorari  dis- 
missed Hartman  v.  John  D.  Park  & 
Sons  Go.  (1908)  29  Sup.  Gt.  689,  212 
U.  S.  588,  53  L.  Ed.  662. 

Sale  of  the  right  to  print  and  publish 
a  production,  vnth  the  right  to  copy- 
right it,  does  not  prevent  the  publish- 
ers from  assigning  all  the  rights  secur- 
ed by  their  statutory  copyright,  after 
publication,  to  the  author,  his  heirs  and 
assigns.  Dam  v.  Elirke  La  Shelle  Go. 
(C.  C.  1908)  166  Fed.  589,  decree  af- 
firmed Same  v.  Kirk  La  Shelle  Go. 
(1910)  175  Fed.  902,  99  G.  0.  A.  392, 
20  Ann.  Gas.  1173. 

An   author    may    sell    the    ezdi^siye 


right  to  print  and  publish  his  produc- 
tion, giving  the  buyer  the  right  to  copy- 
right it,  withholding  the  right  to  dram- 
atize.    Id. 

Joint  authors,  who  took  out  copy- 
rights, held  constructive  trustees  for 
another  joint  author,  and  accountable 
to  her.  Maurel  v.  Smith  (D.  G.  1915) 
220  Fed.  195. 

Gontract  among  joint  owners  of  a 
copyright  as  to  printing  and  publishing 
a  book  prevents  one  of  them  from  set- 
ting up,  as  against  another,  his  original 
rights  as  a  joint  owner,  in  violation  of 
such  contract.  Gould  v.  Banks  (N.  Y. 
1832)  8  Wend.  562,  24  Am.  Dec.  90. 

15.  Assignments,  licenses,  and  oon- 
tractSw— See  notes  under  §  9563,  post. 

16.  Maps  and  oliarts.— A  purchaser 
under  a  sheriff's  sale  of  a  copper  plate 
on  which  a  copyrighted  map  is  engrav- 
ed, may  take  impressions  therefrom 
and  sell  the  same.  Stevens  v.  Glad- 
ding (G.  G.  1850)  Fed.  Gas.  No.  13,400. 

17.  Evidence^— Where  the  bill  alleged 
that  plaintiffs  are  dtizens  of  the  United 
States,  and  this  is  not  denied  in  the 
answer,  it  must  be  considered  as  ad- 
mitted, although  no  other  evidence  of 
dtizenship  is  offered.  Webb  v.  Pow- 
ers (G.  G.  1847)  Fed.  Gas.  No.  17.323. 

Cited    witliout    definite    appiioatlon, 

Henderson  v.  Tompkins  (G.  G.  1894) 
60  Fed.  758,  764;  Mutual  Advertising 
Co.  V.  Refo  (G.  G.  1896)  76  Fed.  961, 
963;  Ohman  v.  New  York  (G.  G.  1909) 
168  Fed.  953. 


§  9525.  (Act  Sept  18,  1913,  c.  14,  §  2.)     Certificate  of  registration 
or  o|  copyright  to  be  issued  to  proprietor  of  certificate  of  reg- 
istration, copyright,  trade-mark,  otr  patent  issued  by  foreign 
government,    protecting    pattern,    model,    design,    copyright, 
trade-mark,  or  manufactured  article  imported  for  and  exhibited 
at  Panama-Pacific   International   Exposition;    branch   office; 
registers  of  certificates  issued;  deposits  of  registers  in  Patent 
Office  and  Copjnii^t  Office. 
The  Librarian  of  Congress  and  the  Commissioner  of  Patents  are 
hereby  authorized  and  directed  to  establish  a  branch  office  under  the 
direction  of  the  Register  of  Copyrights  and  the  Commissioner  of 
Patents  at-  the  Panama-Pacific  International  Exposition,  in  suitable 
quarters  to  be  furnished  free  of  charge  by  the  Panama-Pacific  In- 
ternational Exposition  Company,  said  office  to  be  established  not  later 
than  July  first,  nineteen  hundred  and  fourteen,  and  maintained  until 
the  close  of  said  exposition;   and  the  proprietor  of  any  certificate  of 
registration,  copyright,  trade-mark,  or  patent  issued  by  any  foreign 
Government  protecting  any  pattern,  model,  design,  copyright,  trade- 
mark, or  manufactured  article  imported  for  exhibition  and  exhibited 
at  said  Panama-Pacific  International  Exposition  may,  upon  presenta- 
tion of   satisfactory   proof   of   such  proprietorship,   obtain    without 
charge  a  certificate  from  said  branch  office,  which  shall  be  legal  evi- 
dence of   such  proprietorship;    and  said  branch  office  shall  keep  a 
register  of  all  certificates  of  registration,  trade-mark,  or  patent,  and 
a  register  of  all  certificates  of  copyright  issued,  which  shall  be  open 
to  public  inspection. 

At  the  close  of  said  Panama-Pacific  International  Exposition  the 
register  of  certificates  of  registration,  trade-mark,  or  patent  shall  be 
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deposited  in  the  United  States  Patent  Office  at  Washington,  District 
of  Columbia,  and  the  register  of  certificates  of  copyright  shall  be 
deposited  in  the  Copyright  Office  of  the  Library  of  Congress  at  Wash- 
ington, District  of  Columbia.     (38  Stat.  112.) 

This  section  and  the  four  sections  next  following  were  part  of  an  act  entitled 
"An  act  providing  for  the  free  importation  of  articles  intended  for  foreign 
buildings  and  exhibits  at  the  Panama-Pacific  International  Exposition,  and  for 
the  protection  of  foreign  exhibitors." 

Section  1  of  said  act  provided  for  the  admission,  free  of  payment  of  duty,  of 
articles  imported  for  said  exposition,  under  regulations  to  be  prescribed,  and 
permitted  the  sale  of  goods,  etc.,  on  exhibition  at  the  exposition,  subject  to  reg- 
ulations for  the  collection  of  duties  thereon.  The  section  is  omitted,  as  tempo- 
rary merely. 

§  9526.  (Act  Sept.  18,  1913,  c.  14,  §  3.)  Infringement  of  rights 
protected  in  articles,  etc.,  exhibited  at  exposition;  injunction; 
damages;  impounding  of  articles,  etc.,  during  pendency  of  ac- 
tion; destruction  of  articles,  etc. 

It  shall  be  unlawful  for  any  person  without  authority  of  the  pro- 
prietor thereof  to  copy,  imitate,  reproduce,  or  republish  any  pattern, 
model,  design,  trade-mark,  copyright,  or  manufactured  article  pro- 
tected by  the  laws  of  any  foreign  country  by  registration,  copyright, 
patent,  or  otherwise,  which  shall  be  imported  for  exhibition  at  the 
Panama- Pacific  International  Exposition,  and  there  exhibited;  and 
any  person  who  shall  infringe  the  rights  protected  under  this  Act 
shall  be  liable — 

(a)  To  an  injunction  restraining  such  infringement; 

(b)  To  pay  to  the  proprietor  such  damages  as  the  proprietor  may 
have  suffered  due  to  the  infringement,  as  well  as  all  the  profits  which 
the  infringer  may  have  made  from  such  infringement,  and  in  proving 
profits  the  plaintiff  shall  be  required  to  prove  sales  only  and  .the 
defendant  shall  be  required  to  prove  every  element  of  cost  which  he 
claims,  or  in  lieu  of  actual  damages  and  profits  such  damages  as  to 
the  court  shall  appear  to  be  just; 

(c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pendency 
of  the  action,  upon  such  terms  and  conditions  as  the  court  may  pre- 
scribe, all  articles  alleged  to  infringe  the  rights  herein  protected; 

(d)  To  deliver  up  on  oath  for  destruction  all  the  infringing  articles, 
as  well  as  all  means  and  devices  for  making  such  infringing  articles. 
(38  Stat.  113.) 

See  notes  to  section  2  of  this  act,  ante,  §  9525. 

§  9527.  (Act  Sept.  18,  1913,  c.  14,  §  4.)    Punishment  for  infringe- 
ment of  rights  protected. 
Any  person  who  willfully  and  for  profit  shall  infringe  any  right 
protected  under  this  Act,  or  who  shall  knowingly  and  willfully  aid 
or  abet  such  infringement,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  imprisonment  for 
not  exceeding  one  year  or  by  a  fine  of  not  less  than  $100  nor  more 
than  $1,000,  or  both,  in  the  discretion  of  the  court.     (38  Stat.  113.) 
See  notes  to  section  2  of  this  act,  ante,  §>  9525. 

§  9528.  (Act  Sept.  18,  1913,  c.  14,  §  5.)  Laws  applicable  to  ac« 
tions  for  infringement. 
Sections  twenty-five,  twenty-six,  twenty-seven,  thirty-four,  thirty- 
five,  thirty-six,  thirty-seven,  thirty-eight,  thirty-nine,  and  forty  of 
the  copyright  Act  approved  March  fourth,  nineteen  hundred  and  nine, 
are  hereby  made  applicable  to  civil  actions  authorized  to  be  brought 
under  the  provisions  of  this  Act.     (38  Stat.  113.) 

See  notes  to  section  2  of  this  act,  ante,  §  9525. 

Sections  25-27,  84^0  of  the  Copyright  Act  of  March  4,  1009,  c.  820,  men* 
tioned  in  this  section,  are  set  forth  post,  §§  9546-9548,  9555-9561. 
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§  9529.  (Act  Sept.  18,  1913,  c.  14,  §  6.) 
protection  to  articles  exhibited. 
The  rights  protected  under  the  provisions  of  this  Act  shall  begin 
on  the  date  of  the  arrival  of  the  pattern,  model,  design,  copyrighted 
article,  trade-mark,  or  manufactured  article  so  imported  for  exhibi- 
tion within  the  grounds  of  the  Panama-Pacific  International  Exposi- 
tion at  San  Francisco,  and  shall  continue  for  a  period  of  three  years 
from  the  date  of  the  closing  of  said  exposition.     (38  Stat.  113.) 
See  notes  to  section  2  of  this  act,  ante,  §  9525. 

§  9530.  (Act  March  4,  1909,  c.  320,  §  9.)  Copyright  secured  by 
publication  of  work  with  notice  of  copyright  affixed  to  copies. 
Any  person  entitled  thereto  by  this  Act  may  secure  copyright  for 
his  work  by  publication  thereof  with  the  notice  of  copyright  required 
by  this  Act;  and  such  notice  shall  be  affixed  to  each  copy  thereof 
published  or  offered  for  sale  in  the  United  States  by  authority  of 
the  copyright  proprietor,  except  in  the  case  of  books  seeking  ad  in- 
terim protection  under  section  twenty-one  of  this  Act.    (35  Stat.  1077.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Section  21  of  this  act,  mentioned  in  tliis  section,  is  set  forth  post,  %  9542. 

Notes  of  Deoisions 


Notice  of  copyright.— As  to  contents 
of  notice,  see  notes  under  f  9539,  post. 

As  to  place  of  notice,  see  notes  under 
I  9540,  post 

This  section  does  not  require  such 
notice  to  be  placed  upon  the  original 
of  a  copyrighted  painting  or  upon  its 
mount,  but  only  upon  the  copies  there- 
of. American  Tobacco  CJo.  v.  Werck- 
meister  (1906)  146  Fed.  375,  76  C.  O. 
A  647,  judgment  affirmed  (1907)  28 
Sup.  CJt.  72,  207  U.  S.  284,  52  L.  Ed. 
208,  12  Ann.  Cas.  595. 

No  restrictive  notice  is  necessary  to 
ipectatofs  to  secure  the  author's  rights. 
Crowe  V.  Aiken  (C.  O.  1870)  Fed.  Cas. 
No.  3,441. 

PBbiicationw— Publication  as  abandon- 
ment to  public  in  general,  see  notes  un- 
der §  9517,  ante. 

The  publishers  of  a  copyright  book 
adrertised  and  fixed  a  day  of  publica- 
tion, and  in  advance  thereof  sent  two 
lots  of  the  books,  in  quires,  to  different 
publishers.  The  invoice  accompanying 
one  lot  contained  a  request  that  the 
books  be  not  exposed  for  sale  until 
bound  copies  should  be  sent.  Held,  in 
the  absence  of  evidence  that  the  request 
was  not  complied  with,  there  was  no 
publication;  nor  did  sending  out  copies 
to  subscribers,  by  carriers,  in  the  ab- 
sence of  proof  that  any  books  reached 
the  subscribers  before  the  day  fixed, 
constitute  advance  publication,  within 
the  meaning  of  the  copyright  law. 
Black  V.  Henry  G.  Alien  Co.  (C.  C. 
1883)  56  Fed.  764. 

The  issuance  and  loan  merely  to  sub- 
scribers, without  count  as  to  number, 
of  a  book  of  credit  *  ratings  and  the 
financial  standing  of  persons  and  firms, 
is  a  publication,  sufficient  to  give  the 
compilers  a  right  to  the  protection  of 
the  copyright  statutes,  where  they  have 
taken  the  necessary  steps  to  secure  a 
copyright  Ladd  y.  Oxnard  (0.  0. 1896) 
75  Fed.  703» 


A  delay  of  the  publication  of  a  photo- 
graph for  2  mouths  18  days  after  the 
title  was  filed  with  the  librarian  of 
congress  is  not  unreasonable.  Falk  v. 
Gast  Lithograph  &  Engraving  Co.  (C. 
C.  1891)  48  Fed.  262,  decree  affirmed 
(1893)  54  Fed.  890,  4  C.  O.  A.  648. 

This  section  provides  for  the  owner- 
ship of  a  copyright,  and  a  copyright  is 
secured  by  publication  with  notice,  etc. 
New  York  Times  Co.  v.  Star  Co.  (C.  C. 
1912)  195  Fed.  110. 

Under  this  section  publication  with 
notice  of  copyright  is  the  essence  of 
compliance  with  the  statute,  and  pub- 
lication without  such  notice  amounts 
to  a  dedication  to  the  public  sufficient 
to  defeat  all  subsequent  efforts  at  copy-' 
right  protection.  Universal  Film  Mfg. 
Co.  V.  Copperman  (D.  O.  1914)  212 
Fed.  301. 

Where,  before  a  photo  play  was  copy- 
righted in  the  United  ii^tates,  photo- 
graphic prints,  films,  or  reels  were  sold 
in  Great  Britain  and  Europe,  with 
knowledge  that  the  play  would  be  per- 
formed or  the  films  shown,  though  each 
purchaser  agreed  not  to  use  them  out 
of  his  own  country  and  not  to  sell  for 
export,  there  was  such  a  publication  as 
prevented  a  valid  copyright,  since  such 
a  dissemination  of  a  thing  among  the 
public  as  justifies  the  belief  that  it  took 
place,  with  the  intention  of  rendering 
the  work  common  property,  constitutes 
a  ^'publication."    Id. 

Actual  notice  of  the  author's  copyright 
is  tantamount  to  a  publication  of  thf> 
record,  which  is  directory  merely,  and 
not  mandatory,  under  the  Connecticut 
statutes  of  1793  and  1802.  Nichols  v. 
Ruggles  (Conn.  1808)  3  Day,  145,  3  xVm. 
Dec.  262. 

A  copyright  is  not  acquired  by  depos- 
iting with  the  librarian  of  congress  the 
title  of  the  book,  and  two  copies  there- 
of, unless  the  book  is  afterwards  pub- 
lished within  a  reasonable  time.    Jew- 
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oilers'  Mercantile  Agency  y.  Jewellers* 
Weekly  Pub.  Co.  (1895)  84  Hun,  12,  32 
N.  Y.  Supp.  41. 

Decisions  under  tlie  former  law  as  to 
deposit  of  title  to  secure  oopyrlght.— 

The  copyright  act  of  1802  requires  the 
record  made  by  the  clerk  to  be  publish- 
ed in  the  page  next  to  the  title  page  of 
the  book,  while  under  the  prior  act  the 
right  accrues  from  the  time  a  copy  of 
the  title  of  the  book  is  deposited  in  the 
clerk's  office.  Wheaton  v.  Peters  (1834) 
8  Pet  591,  663,  8  L.  Ed.  1055. 

What  is  competent  evidence  of  a  de- 
posit required  by  the  statute.  Merrell 
V.  Tice  (1881)  104  U.  S.  557,  560,  26  L. 
Ed.  854. 

Though  the  title  and  the  work  were 
deposited  the  same  day,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to 
the  contrary,  that  the  former  was  de- 
posited before,  and  the  latter  after, 
publication.  Callaghan  v.  Myers  (1888) 
128  U.  S.  617,  9  Sup.  Ct  177,  32  L.  Ed. 
547. 

The  presumption  will  be  that  the  de- 
posit of  the  title  was  made  before  pub- 
lication, and  that,  where  the  work  pur- 
ports to  have  been  deposited  within 
three  months  after  the  title,  it  was  de- 
posited within  three  months  after  pub- 
lication; but  this  presumption  wiU  not 
bold  as  to  a  work  deposited  five  months 
after  its  title.    Id. 

A  memorandum,  signed,  but  not  seal- 
ed, by  the  clerk,  at  the  foot  of  his  cer- 
tified copy  of  the  title,  that  the  work 
was  deposited  on  a  certain  date,  was  a 
sufficient  prima  facie  certificate  of  that 
fact,  without  further  proof  of  the 
clerk's  signature.     Id. 

Under  this  section  as  formerly  enact- 
'ed,  the  photograph  required  to  be  filed 
cannot  constitute  the  description  of  a 
painting,  which  is  required  in  addition 
thereto,  and  must  be  recorded ;  nor  will 
"Four-in-Hand,"  as  the  name  of  a 
painting,  constitute  a  sufficient  descrip- 
tion to  entitle  the  painter  to  recover 
the  statutory  penalties  for  infringe- 
ment. Bennett  v.  Carr  (1899)  96  Fed. 
213,  37  C.  C.  A,  453. 

Depositing  the  name  and  description 
of  a  painting  in  the  prescribed  office  did 
not  acquire  a  copyright  thereon,  where 
a  photograph  of  the  same  painting  un- 
.  der  a  different  name  and  description 
for  the  purpose  of  obtaining  a  copyright 
was  previously  deposited,  unless  it  is 
shown  by  proof  that  such  prior  deposit 
was  inoperative.  Caliga  v.  Inter  Ocean 
Newspaper  Co.  (1907)  157  Fed.  186,  84 
C.  C.  A.  634,  judgment  affirmed  (1909) 
30  Sup.  Ct.  38,  215  U.  S.  182,  54  L.  Ed. 
150. 

The  filing  of  the  title  of  a  magazine 
for  copyright  and  the  insertion  of  the 
proper  notice  secures  a  copyright  of  a 
story  published  therein  and  protects 
the  right  to  dramatize  the  same  where 
the  publisher  is  the  owner  of  both  the 
story  and  the  dramatic  rights.  Dam  y. 
Kirk  La  Shelle  Co.  (1910)  175  Fed. 
902,  99  C.  C.  A.  392,  20  Ann.  Gas.  1173, 
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affirming    decree    Dam    y.    Qrke    Ia 
Shelle  Co.  (C.  0. 1908)  166  Fed.  589. 

While  the  author  on  communicating 
the  contents  of  his  manuscript  may  re- 
strict its  use  as  he  pleases,  an  unquali- 
fied publication  by  printing  and  offering 
copies  for  sale  is  a  dedication  to  the 
public.  Bartlett  v.  Crittenden  (C.  C. 
1849)  Fed.  Cas.  No.  1,076;  Parton  y. 
Prang  (C.  C.  1872)  Fed.  Cas.  No.  10,- 
784. 

The  title  is  an  appendage  to  the  work, 
and,  where  the  latter  is  not  protected 
by  a  copyright,  the  former  is  not  Jol- 
lie  V.  Jaques  (C.  C.  1850)  Fed.  Cas.  No. 
7,437. 

The  record  of  a  copyright,  made  in 
the  form  prescribed  by  the  statute  of 
1831,  is  at  least  prima  facie  evidence 
that  a  printed  title  to  the  book  was 
duly  deposited  in  the  clerk's  office. 
Roberts  y.  Myers  (O.  C.  1860)  Fed. 
Cas.  No.  11,906. 

The  title  of  a  copyrighted  publication^ 
separate  from  the  publication  which  it 
is  used  to  designate,  is  not  within  the 
protection  of  the  copyright  Osgood  y. 
Allen  (0.  C.  1872)  Fed.  Cas.  No.  10,- 
603. 

Deposit  of  title  of  drama  not  original 
with  depositor  does  not  preclude  its 
use  by  others,  who  have  previously  ap- 
plied it  to  the  dramatic  composition. 
Benn  v.  Leclercq  (C.  C.  1873)  Fed.  Cas. 
No.  1,308. 

Where  the  title  of  a  book  as  publish- 
ed is  briefer  than  that  filed  for  entry, 
but  substantially  the  same,  the  variance 
was  not  material,  and  the  title  publish- 
ed was  deposited  in  compliance  with 
this  section.  Donnelley  y.  Ivers  (C.  C. 
1882)  18  Fed.  592. 

If  the  published  title  of  the  book  ia 
sufficient  to  substantially  identify  it 
with  the  registered  copyright,  the  copy- 
right will  not  be  forfeited  on  account  of 
slight  variations  between  the  two. 
Carte  v.  Evans  (C.  C.  1886)  27  Fed. 
861. 

A  bill  to  enjoin  infringement,  alleging 
disjunctively  that  orator  "before  pub- 
lication delivered  at  the  office  of  the 
librarian  of  congress,  or  mailed  to  said 
librarian,  a  copy  of  the  title  of  said 
photograph,"  is  ambiguous,  and  tenders 
no  issue.  Falk  v.  Howell  (C.  C.  1888) 
34  Fed.  739. 

When  two  names  or  descriptive  terms 
are  incorporated  into  the  title,  each 
becomes  an  integral  part  of  it,  and  one 
part  can  no  more  be  omitted  from  the 
publication  than  the  other.  Daly  y. 
Brady  (O.  C.  1889)  39  Fed,  265,  268, 
reversed  (1892)  56  Fed.  483,  4  C.  0.  A. 
10. 

A  change  of  title,  and  the  filing  of 
such  changed  title  after  the  filing  of  the 
original  title,  and  before  the  publica- 
tion of  the  book,  does  not  render ^the 
copyright  invalid.  Black  v.  Henry  Q. 
Allen  Co.    (C.  C.  1893)  56  Fed.  764. 

The  title  deposited  for  copyright  pur- 
poses read:  "An  Outline  of  the  Polit- 
ical and  Economic  History  of  the  Unit- 
ed States,  with  Maps  and  Charts.     L. 
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History  and  ConstitutioiL  By  Alexan- 
der Johnston,  M.  A.  H.  Population 
nod  Industry.  By  Francis  A.  Walker, 
LL.  D."  The  title  of  one  of  the  books 
deposited  to  complete  the  copyright 
read:  "United  States.  Part  III.  Po- 
litical Geography  and  Statistics.  (Copy- 
right, 1888,  by  Francis  A.  Walker.** 
Held,  that  the  copyright  was  not  invalid 
as  against  one  not  claiming  to  have  been 
deceived  or  misled.    Id. 

An  exhibition  of  a  painting  in  a  pub- 
lic salon  is  not  a  publication  working 
a  forfeiture  of  the  right  of  copyright 
unless  the  general  public  is  permitted  to 
make  copies  at  pleasure.  Werckmeis- 
ter  V.  Springer  Lithographing  Co.  (C. 
€.  1894)  63  Fed.  808. 

The  right  of  copyright  in  a  painting 
Lb  not  destroyed  by  a  sale  of  a  replica, 
or  original  study  or  model,  differing 
from  the  painting  in  size  and  style. 
Id. 

Copyright  on  a  story  in  a  magazine 
if  secured  by  merely  filing  with  the  li- 
brarian of  Congress  the  title  page  of 
the  magazine  and  complying  with  the 
statute  regulating  copyrights,  without 
filing  a  copy  of  the  title  of  the  story 
so  published,  or  of  the  story.  Dam  v. 
Erke  La  Shelle  Co.  (C.  O.  1908)  166 


Fed.  589,  decree  affirmed  Same  v.  Kirk 
La  SheUe  Co.  (1910)  175  Fed.  902,  99 
C.  C.  A.  892,  20  Ann.  Cas.  1173. 

The  addition  of  a  word  to  the  name 
of  a  periodical,  for  one  issue  only,  and 
for  a  special  purpose,  did  not  neces- 
sarily make  such  words  the  title  of  the 
publication  within  the  copyright  law, 
and  the  depositing  instead  of  the  reg- 
ular title  of  "Pacific  Fisherman,**  cut 
from  an  inner  page  of  the  number,  was 
a  compliance  with  this  section  as  for- 
merly enacted.  Freeman  v.  The  Trade 
Register  (C.  C.  1909)  173  Fed.  419. 

Evidence  tending  to  show  a  mailing 
of  copies  of  a  publication,  and  state- 
ment of  their  receipt  by  the  librarian  of 
Congress,  held  sufficient  to  show  de- 
posit of  title  of  book  and  of  two  copies 
thereof.  Huebsch  v.  Arthur  H.  Crist 
Co.  (D.  C.  1914)  209  Fed.  885. 

The  author  of  a  copyrighted  story, 
published  in  magazine  and  book  form 
cannot  enjoin  use  of  the  title  for  a  play 
not  connected  with  the  story,  where  it 
appears  the  same  title  has  been  fre- 
quently used  before  for  magazine  ar- 
ticles, and  for  plays  more  than  40  years 
ago.  Stringer  v.  Frohman  (Sup.  1915) 
152  N.  Y.  Supp.  935. 


§  9531.  (Act  March  4,  1909,  c.  320»  §  10.)  Registration  of  claim 
to  cop3rright»  and  issuance  of  certificate  thereof. 
Such  person  may  obtain  registration  of  his  claim  to  copyright  by 
complying  with  the  provisions  of  this  Act,  including  the  deposit  of 
copies,  and  upon  such  compliance  the  register  of  copyrights  shall 
issue  to  him  the  certificate  provided  for  in  section  fifty-five  of  this  Act. 
(35  Stat.  1078.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Section  55  of  this  act,  mentioned  in  this  section,  is  set  forth  post,  |  9576. 

§  9532.  (Act  March  4,  1909,  c.  320,  §  11,  as  amended,  Act  Aug.  24, 
1912,  c.  356.)  Copyright  of  works  not  reproduced  for  sale. 
Copyright  may  also  be  had  of  the  works  of  an  author,  of  which 
copies  are  not  reproduced  for  sale,  by  the  deposit,  with  claim  of 
copyright,  of  one  complete  copy  of  such  work  if  it  be  a  lecture  or 
similar  production  or  a  dramatic,  musical,  or  dramatico-musical  com- 
position; of  a  title  and  description,  with  one  print  taken  from  each 
scene  or  act,  if  the  work  be  a  motion-picture  photoplay ;  of  a  photo- 
graphic print  if  the  work  be  a  photograph ;  of  a  title  and  description, 
with  not  less  than  two  prints  taken  from  different  sections  of  a  com- 
plete motion  picture,  if  the  work  be  a  motion  picture  other  than  a 
photoplay;  or  of  a  photograph  or  other  identifying  reproduction 
thereof,  if  it  be  a  work  of  art  or  a  plastic  work  or  drawing.  But 
the  privilege  of  registration  of  copyright  secured  hereunder  shall  not 
exempt  the  copyright  proprietor  from  the  deposit  of  copies,  under 
sections  twelve  and  thirteen  of  this  Act,  where  the  work  is  later  re- 
produced in  copies  for  sale.    (35  Stat.  1078.    37  Stat.  488.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

This  section,  as  originally  en&cted,  was  as  follows: 

''Copyright  may  also  be  had  of  the  works  of  an  author  of  which  copies  are 
not  reproduced  for  sale,  by  the  deposit,  with  claim  of  copyright,  of  one  complete 
eopy  of  such  work  if  it  be  a  lecture  or  similar  production  or  a  dramatic  or  mu- 
sical composition ;  of  a  photographic  print  if  the  work  be  a  photograph ;  or 
of  a  photograph  or  other  identifying  reproduction  thereof  if  it  be  a  work  of  art  or 
a  plastic  work  or  drawing.  But  the  privilege  of  registration  of  copyright  se- 
cured hereunder  shall  not  exempt  the  copyright  proprietor  from  the  deposit  of 
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copies  under  sectionB  twelye  and  thirteen  of  this  Act  where  the  work  is  later 
reproduced  in  copies  for  sale." 

It  was  amended  by  Act  Aug.  24, 1912,  c.  356,  cited  above,  to  read  as  set  forth 
here. 

See,  also,  notes  to  section  5  of  this  act,  ante,  §  0521. 

Sections  12  and  13  of  this  act,  mentioned  in  this  section,  are  set  forth  post, 
§S  9533,  9534. 

Notes  of  Decisions 


Literary  or  artistic  qualities  of  work. 

—The  meaning  of  the  term  "work  of 
art"  and  its  application  to  a  particular 
design,  drawing,  or  painting,  etc.,  does 
not  present  a  question  of  law,  but  one 
of  fact,  to  be  determined  in  each  in- 
stance by  the  Register  of  Copyrights. 
(1911)  28  Op.  Atty.  Gen.  557. 

The  Register  of  Copyrights  had  au- 
thority to  enter  a  claim  in  a  painting 
which  is  made  merely  as  a  first  step  in 
the  production  of  a  lithograph  as  a 
"work  of  art,"  provided  the  painting 
itself  is  a  work  of  art.     Id* 

Domestic  manufactured— A  claim  to 
copyright  may  be  entered  in  a  published 
lithograph,  not  made  vnthin  the  United 
States,  where  the  design,  drawing,  or 
painting  which  forms  the  first  step  in 


the  production  of  such  lithograph  has 
been  made  for  the  purpose  of  being  con- 
verted into  a  lithograph,  and  is  located 
in  a  foreign  country,  provided  the  de- 
sign, drawing,  or  painting  with  refer- 
ence to  which  the  application  is  made  is 
a  work  of  art  (1911)  28  Op.  Atty. 
Gen.  557. 

Abandonmentw— Assuming  that  this 
section  creates  a  different  kind  of  copy- 
right from  that  covered  by  section  9530, 
ante,  where  photographic  prints,  films, 
or  reels  of  a  motion  picture  photo  play 
were  sold,  there  was  such  a  reproduc- 
tion of  copies  for  sale  as  rendered  the 
copyright  under  this  section  void.  Uni- 
versal Film  Mfg.  Co.  V.  Copperman  (D. 
C.  1914)  212  Fed:  301. 


§  9533.  (Act  March  4,  1909,  c.  320»  §  12,  as  amended,  Act  March 
28,  1914,  c.  47,  §  1.)  Deposit  of  copies  of  work  after  publica- 
tion; action  or  proceeding  for  infringement  not  maintainable 
until  after  deposit  of  copies  and  registration. 

After  copyright  has  been  secured  by  publication  of  the  work 
with  the  notice  of  copyright  as  provided  in  section  nine  of  this 
Act,  there  shall  be  promptly  deposited  in  the  copyright  office  or 
in  the  mail  addressed  to  the  register  of  copyrights,  Washington, 
District  of  Columbia,  two  complete  copies  of  the  best  edition 
thereof  then  published,  or  if  the  work  is  by  an  author  who  is  a 
citizen  or  subject  of  a  foreign  state  or  nation  and  has  been  pub- 
lished in  a  foreign  country,  one  complete  copy  of  the  best  edition 
then  published  in  such  foreign  country,  which  copies  or  copy,  if 
the  work  be  a  book  or  periodical,  shall  have  been  produced  in  ac- 
cordance with  the  manufacturing  provisions  specified  in  section 
fifteen  of  this  Act ;  or  if  such  work  be  a  contribution  to  a  periodi- 
cal, for  which  contribution  special  registration  is  requested,  one 
copy  of  the  issue  or  issues  containing  such  contribution ;  or  if  the 
work  is  not  reproduced  in  copies  for  sale  there  shall  be  deposited 
the  copy,  print,  photograph,  or  other  identifying  reproduction  pro- 
vided by  section  eleven  of  this  Act,  such  copies  or  copy,  print, 
photograph,  or^other  reproduction  to  be  accompanied  in  each  case 
by  a  claim  of  copyright.  No  action  or  proceeding  shall  be  main- 
tained for  infringement  of  copyright  in  any  work  until  the  pro- 
visions of  this  Act  with  respect  to  the  deposit  of  copies  and  regis- 
tration of  such  work  shall  have  been  complied  with.  (35  Stat.  1078. 
38  Stat.  311.) 

See  notes  to  section  1  of  this  act,  ante,  S  9517. 

This  section  was  amended  by  Act  March  28,  1914,  c.  47,  §  1,  cited  above,  by 
inserting,  after  the  words  "two  complete  copies  of  the  best  edition  thereof  then 
published,"  tiiie  words  "or  if  the  work  is  hf  an  author  who  is  a  citizen  or  sub- 
ject of  a  foreign  state  or  nation  and  has  been  published  in  a  foreign  country, 
one  complete  copy  of  the  best  edition  then  published  in  such  foreign  country," 
and  by  inserting,  after  the  words  "which  copies,"  the  words  "or  copy,"  making 
this  section  read  as  set  forth  here. 

Section  2  of  said  Act  March  28,  1914,  c  47,  repealed  all  acts  or  parts  of  acta 
in  conflict  therewith. 

Section  9  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  {  9530i 
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Section  15  of  this  act,  also  mentioned  in  this  section,  is  set  forth  post,  |  9530. 
Section  11  of  this  act,  also  mentioned  in  this  section,  is  set  forth  ante*  i 
8632. 

Notes  of  Decisions 


EffMt  of  alteratlont  and  additions.^ 

No  new  copyright  of  the  same  book,  be- 
caose  of  alteration  or  additions,  ap- 
parently was  contemplated  by  R.  S.  8 
4858.  West  Pub.  Co.  y.  Edward 
Thompson  Co.  (1910)  176  Fed.  833, 100 
C.  C.  A.  303. 

B.  S.  f  4959,  as  amended  by  Act 
March  3,  1891,  permitted  rather  than 
required  a  revised  edition  of  a  book  by 
foreign  authors  theretofore  published 
to  be  copyrighted.  (1901)  23  Op.  Atty. 
CkiL  371. 

Effect  on  right  te  injunction^— Suit  in 

equity  to  restrain  infringement  of  a 
copyright  and  for  an  accounting  cannot 
be  lawfully  commenced  prior  to  the  de- 
posit of  two  copies  of  the  best  edition 
of  the  work  in  the  Copyright  Office  or 
in  the  mail  addressed  to  the  Registrar 
of  Copyrights.  New  York  Times  Co. 
T.  Sun  Printing  &  Publishing  Ass'n 
(1813)  204  Fed.  586,  123  C.  C.  A.  54. 

A  bin  which  avers  that  two  copies  of 
the  book  were  deposited  in  the  librari- 
an's office  at  Washington  within  10  days 
after  publication  is  sufficient.  Scrib- 
ner  ▼.  Henry  G.  Allen  Co.  (O.  C.  1892) 
^Fed.  854. 

An  averment  that  "within  the  time 
and  in  the  manner  prescribed  by  law 
your  orator  did  all  the  things  required 
by  law  to  be  done  in  order  to  secure  to 
Um^elf  the  full  enjoyment  of  all  rights 
and  privileges'*  granted  by  the  copy- 
ligbt  laws,  was  not  sufficient  as  an 
averment  that  within  10  days  after 
publication  of  the  book  two  copies 
thereof  were  deposited  in  the  office  of 
the  librarian  of  congress.  BumeU  y. 
Chown  (C.  C.  1895)  69  Fed.  993. 

Under  this  section  plaintiff  could  not 
enjoin  publication  of  an  alleged  copy- 
right work  before  copies  of  the  work 
were  deposited  in  the  copyright  office 
or  mailed  to  the  register.  New  York 
•Rmea  Co.  v.  Star  Co.  (C.  C.  1912)  195 
Fed.  110. 

Denestic  nianufaoture.~That  clause 
m  this  section  which  provides  that  the 
book  "shaU  have  been  produced  in  ac- 
cordance with  the  manufacturing  pro- 
visions of  section  15  of  that  act"  means 
that  the  book  shall  not  have  been  pro- 
duced in  violation  of  that  act  (1910) 
28  Op.  Atty.  Gen.  265. 

DepMit  of  copies  of  work.— An  author 
who  has  neglected  to  comply  with  the 
requirements  of  the  copyright  law  by 
giving  notice  in  a  newspaper  and  de- 
positing a  copy  in  the  state  department 
ii  subsequently  entitled  to  none  of  the 
lights  of  the  holder  of  a  copyright, 
though  he  has  complied  with  the  prior 
conditions.  Wheaton  v.  Peters  (1834) 
8  Pet  591,  664,  8  K  Ed.  1055. 

The  act  of  congress  requiring  the 
court  reporter  to  deliver  eighty  copies 
•{  each  volume  of  his  reports  to  the 


department  of  state  does  not  exonerate 
him  from  also  depositing  a  copy  as  re- 
quired by  the  act  of  1790  as  a  prereq- 
uisite to  obtaining  a  copyright.    Id. 

The  deposit  of  two  copies  of  the  book, 
after  its  publication,  either  with  the 
librarian,  or  in  the  mail  addressed  to 
him,  is  an  essential  condition  of  the 
proprietor's  right,  and  must,  in  some 
way,  be  proved  in  an  action  for  in- 
fringement Merrell  v.  Tice  (1881)  104 
U.  S.  557,  560,  26  K  Ed.  854. 

Under  this  section  as  formerly  en- 
acted, a  deposit  of  two  copies  of  the 
article  or  work  with  the  Librarian  of 
Congress  with  the  name  of  the  author 
and  its  title  page  is  all  that  is  neces- 
sary to  secure  a  copyright.  Burrow- 
Giles  Lithographic  Co.  v.  Sarony  (1884) 
4  Sup.  Ct  279,  282,  111  U.  S.  53,  28 
L.  Ed.  349. 

A  work  deposited  five  months  and  five 
days  after  its  title  cannot  be  presumed 
to  have  been  deposited  within  three 
months  from  publication.  Callaghan  v. 
Myers  (1888)  128  U.  S.  617,  9  Sup. 
Ct  177,  32  L.  Ed.  547.      - 

The  deposit  of  two  copies  of  a  book  in 
the  mail,  addressed  to  the  librarian  of 
congress  one  day  before  the  publica- 
tion of  the  work,  is  a  sufficient  compli- 
ance vrith  this  section  as  formerly  en- 
acted. Belford,  Clarke  &  Co.  v.  Scrib- 
ner  (1892)  12  Sup.  Ct  734,  739,  144 
U.  S.  488,  36  L.  Ed.  514. 

A  certificate  by  the  librarian  of  con- 
gress as  to  date  of  receipt  of  two  cop- 
ies of  a  book  mailed  by  the  publisher 
is  admissible'  in  evidence,  though  not 
under  seal.    Id. 

The  provision  of  this  section  relative 
to  the  deposit  of  copies  of  a  publication 
of  a  foreign  country  are  but  supplemen- 
tary to  the  provisions  of  R.  S.  §  4952, 
as  amended  by  Act  March  3,  1891,  c. 
565,  and  should  be  limited  to  the  pur- 
poses of  that  section.  G.  &  C.  Mer- 
riam  Co.  v.  United  Dictionary  Co. 
(1906)  146  Fed.  354.  76  C.  C.  A.  470. 

A  delivery  of  a  copy  of  the  bopk  to 
the  secretary  of  state  (Act  1790,  §  4) 
is  a  condition  precedent  to  the  right  of 
copyright  Wheaton  v.  Peters  (O.  O. 
1832)  Fed.  Cas.  No.  17,486. 

The  delivery  to  the  secretary  of  state 
of  the  first  volume  of  a  work  within  six 
months  after  its  publication,  and  the 
rest  of  the  volumes  before  suit  for  in- 
fringement, is  a  sufficient  compliance 
with  the  law.  Dwight  v.  Appleton  (C. 
C.  1843)  Fed.  Cas.  No.  4,215. 

Deposit  of  title  page,  and  delivery 
of  copy  of  book,  as  provided  by  law 
(Feb.  3,  1831)  are  indispensable  con- 
ditions. Baker  v.  Taylor  (C.  C.  1848) 
Fed.  Cas.  No.  782;  .Tollie  v.  Jaques 
(C.  C.  1850)  Fed.  Cas.  No.  7,437; 
Strove  V.  Schwedler  (O.  C.  1857)  Fed. 
Cas.  No.  13,551. 

The  copies  of  a  copyright  work  re- 
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quired  to  be  deposited  may  be  so  depos- 
ited after  the  printing  of  the  work  and 
before  its  formal  publication.  Chap- 
man V.  Ferry  (C.  C.  1883)  18  Fed. 
539. 

The  "printed"  copy  of  the  title  of  a 
book  or  other  article,  required  to  be 
delivered  or  mailed  to  the  librarian  of 
congress,  may  be  "printed"  with  a  pen 
as  well  as  type,  .with  or  without  the 
aid  of  tracing  paper.    Id. 

Proof  that  one  deposited  two  copies 
in  the  mail,  and  got  a  receipt  from  the 
librarian  of  congress  acknowledging 
the  receipt  of  two  copies  of  the  publica- 
tion by  its  title  in  full,  will  be  consid- 
ered evidence  that  two  copies  were  de- 
livered to  the  librarian  as  required  by 
the  act  of  congress.  Blume  v.  Spear 
(C.  O.  1887)  30  Fed.  629. 

This  section  does  not  prevent  both 
the  delivery  and  mailing  of  the  copies; 
and,  where  a  complaint  for  infringe- 
ment avers  that  both  these  acts  were 
done,  complainant  will  not  be  required 
to  elect  which  averment  he  will  under- 
take to  prove  at  the  trial,  and  to  aban- 
don the  other.  Scribner  v.  Henry  G. 
Allen  Co.  (O.  C.  1890)  43  Fed.  680, 
distinguishing  Falk  v.  T.  P.  Howell  & 
Co.  (C.  C.  1888)  37  Fed.  202. 

A  deposit  of  two  copies  of  the  article 
or  work  with  the  Librarian  of  Con- 
gress with  the  name  of  the  author  and 
its  title  page  is  all  that  is  necessary 
to  secure  a  copyright  Falk  v.  Schu- 
macher (C.  C.  1891)  48  Fed.  222,  223, 
affirmed  Same  v.  Seidenberg  (C.  C. 
1891)  48  Fed.  224. 

Evidence  from  the  express  company's 
delivery  book,  and  also  that  the  libra- 
rian's force  of  clerks  was  insufficient 
to  handle  the  work  of  his  office,  and 
that  sometimes  books  were  not  stamped 
until  the  day  after  their  receipt,  is  suffi- 
cient to  justify  a  finding  that  the  books 
were  received  earlier  than  indicated  by 
the  official  stamp.  Black  v.  Henry  G. 
Allen  Co.  (C.  C.  1893)  56  Fed.  764. 

Deposit  of  the  sheets  or  pages  con- 
taining a  separate  article  of  an  Ameri- 
can author  published  in  a  foreign  en- 
cyclopaedia is  a  sufficient  compliance 
with  this  section.    Id. 

In  obtaining  a  copyright  for  a  photo- 
graph, it  is  not  necessary  that  the  two 
copies  required  to  be  deposited  with  the 
librarian  of  congress  should  be  mailed 
after  publication.  Falk  v.  Donaldson 
(C.  C.  1893)  57  Fed.  32. 

Where  copies  of  a  work  of  art  or 
book  desired  to  be  copyrighted  are  mail- 
ed before  publication,  that  is  sufficient. 
Id. 

Where  it  appears  beyond  a  doubt  that 
complainant  forwarded  copies  for  de- 
posit so  early  that  respondent  could 
not  possibly  have  been  prejudiced  by 
any  delay  therein,  direct  proof  of  sea- 
sonable mailing  of  such  copies  is  un- 


necessary. Ladd  y.  Oxnard  (C.  C. 
1896)  75  Fed.  708. 

It  is  indispensable  that  ezisting  stat- 
utes be  strictly  followed,  as  to  time  of 
depositing  copies;  and  one  who,  with- 
out knowledge  of  the  passage  of  a  later 
act,  deposited  copies  of  his  work  with- 
in 10  days  after  publication,  as  requir- 
ed by  the  act  of  1870,  acquired  no  rights 
whatever.  Osgood  v.  A.  S.  Aloe  In- 
strument Co.  (C.  C.  1897)  83  Fed.  470. 

Evidence  in  a  suit  for  an  infringe- 
ment of  a  copyright  held  sufficient  to 
show  that  the  author  had  mailed  two 
copies  of  the  book  addressed  to  the  li- 
brarian of  congress,  notwithstanding  the 
register  of  copyrights  certified  that  he 
could  not  find  any  copies  on  file.  Pat- 
terson V.  J.  S.  Ogilvie  Pub.  Co.  (C.  O. 
1902)  119  Fed.  451. 

The  deposit  of  two  copies  of  a  copy- 
righted song  in  the  Library  of  Con- 
gress, certainly  when  coupled  with  an 
unrestricted  sale  of  a  single  copy,  with- 
out any  effort  to  push  the  work  com- 
mercially, constituted  a  sufficient  pub- 
lication to  sustain  the  copyright  Stern 
V.  Jerome  H.  Remick  &  Co.  (C.  C. 
1910)  175  Fed.  282. 

Suits  in  equity  are  included  within 
the  provisions  of  this  section,  and  may 
not  be  maintained  prior  to  the  deposit- 
ing or  mailing  of  two  copies  of  the  copy- 
righted work.  New  York  Times  Co.  v. 
Star  Co.  (C.  C.  1912)  195  Fed.  110. 

A  copy  of  a  book  may  be  deposited 
with  the  Secretary  of  State  after  six 
months  from  the  time  of  its  publica- 
tion, if  not  done  before,  and  it  will 
avail  from  the  time  of  such  deposit 
(1822)   1  Op.  Atty.  Gen.  532. 

Notice  of  copyright.— Where  one  pub- 
lishes a  book  in'  two  countries  simulta- 
neously, each  copyrighted  in  its  country 
of  publication,  failure  to  insert  a  no- 
tice of  the  American  copyright  in  the 
English  work  did  not  constitute  a  waiv- 
er of  such  American  copyright.  G.  & 
C.  Merriam  Co.  v.  United  Dictionary 
Co.  (1906)  146  Fed.  354,  76  C.  C.  A. 
470,  reversing  decree  (C.  C.  1905)  140 
Fed.  768,  and  decree  affirmed  United 
Dictionary  Co.  v.  G.  &  C.  Merriam  Ca 
(1908)  28  Sup.  Ct  290,  208  U.  S.  260, 
52  L.  Ed.  478. 

It  was  not  necessary  under  the  for- 
mer law  that  the  copies  deposited  with 
the  librarian  of  congress  shall  contain 
notice  of  the  copyright.  Osgood  v.  A.  S. 
Aloe  Instrument  Co.  (C.  C.  1895)  69 
Fed.  291. 

Publications-See  notes. under  §§  9517 
and  9530,  ante. 

Cited    without    definite    application, 

Merrell  v.  Tice  (1881)  104  U.  S.  557, 
26  L.  Ed.  854;  United  Dictionary  Co.  v. 
G.  &  C.  Merriam  Co.  (1908)  28  Sup. 
Ct.  290,  291,  208  U.  S.  260,  52  L.  Ed. 
478;  Ohman  v.  New  York  (0.  0,  1909) 
168  Fed.  953. 


§  9534.  (Act  March  4,   1909,  c.   320,  §    13.)     Failure  to   deposit 

copies;    demand  therefor;  *  penalty  for  default  after  demand. 

Should  the  copies  called  for  by  section  twelve  of  this  Act  not  be 
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promptly  deposited  as  herein  provided,  the  register  of  copyrights  may 
at  any  time  after  the  pubHcation  of  the  work,  upon  actual  notice^ 
require  the  proprietor  of  the  copyright  to  deposit  them,  and  after 
the  said  demand  shall  have  been  made,  in  default  of  the  deposit  of 
copies  of  the  work  within  three  months  from  any  part  of  the  United 
States,  except  an  outlying  territorial  possession  of  the  United  States, 
or  wiliiin  six  months  from  any  outlying  territorial  possession  of  the 
United  States,  or  from  any  foreign  country,  the  proprietor  of  the 
copyright  shall  be  liable  to  a  fine  of  one  hundred  dollars  and  to  pay 
to  the  Library  of  Congress  twice  the  amount  of  the  retail  price  of  the 
best  edition  of  the  work,  and  the  copyright  shall  become  void.  (35 
Stat.  1078.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Section  12  of  this  act,  as  amended  by  Act  March  28,  1914,  c.  47,  §  1,  men- 
tioned in  this  section,  is  set  forth  ante,  |  9533. 

Notes  of  Deoisioiiji 

Pobficatlon  without  notloe^— As  aban-  'Cited  without  definite  appiioatlon, 
donment  to  public,  see  notes  under  {§  Merrell  v.  lice  (1881)  104  U.  S.  557, 
9617  and  9530,  ante.  26  L.  Ed.  854. 

§  9535.  (Act  March  4,  1909»  c.  320,  §  14.)  Postmaster's  receipt 
for  articles  deposited;  transmission  by  mail  without  cost  to 
claimant. 

The  postmaster  to  whom  are  delivered  the  articles  deposited  as 
provided  in  sections  eleven  and  twelve  of  this  Act  shall,  if  requested, 
give  a  receipt  therefor  and  shall  mail  them  to  their  destination  with- 
out cost  to  the  copyright  claimant.    (35  Stat.  1078.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 
Section  11,  mentioned  in  this  section,  is  set  forth  ante,  §  9532. 
Section  12,  also  mentioned  in  this  section,  as  amended  by  Act  March  28,  1014, 
c  47,  §  1,  is  set  forth  ante,  §  9583. 

§  9536.  (Act  March  4»  1909,  c.  320,  §  15.)  Mechanical  work,  etc., 
of  printed  book  or  periodical  accorded  publication  to  be  done 
within  United  States;   exceptions. 

Of  the  printed  book  or  periodical  specified  in  section  five,  sub- 
sections (a)  and  (b)  of  this  Act,  except  the  original  text  of  a  book 
of  foreign  origin  in  a  language  or  languages  other  than  English,  the 
text  of  all  copies  accorded  protection  under  this  Act,  except  as  be- 
tow  provided,  shall  be  printed  from  type  set  within  the  limits  of 
the  United  States,  either  by  hand  or  by  the  aid  of  any  kind  of  type- 
setting machine,  or  from  plates  made  within  the  limits  of  the  United 
States  from  type  set  therein,  or,  if  the  text  be  produced  by  lithographic 
process,  or  photo-engraving  process,  then  by  a  process  wholly  perform- 
ed within  the  limits  of  the  United  States,  and  the  printing  of  the  text 
and  binding  of  the  said  book  shall  be  performed  within  the  limits  of 
the  United  States ;  which  requirements  shall  extend  also  to  the  illus- 
trations within  a  book  consisting  of  printed  text  and  illustrations  pro- 
duced by  lithographic  process,  or  photo-engraving  process,  and  also 
to  separate  lithographs  or  photo-engravings,  except  where  in  either 
case  the  subjects  represented  are  located  in  a  foreign  country  and  il- 
lustrate a  scientific  work  or  reproduce  a  work  of  art ;  but  they  shall 
not  apply  to  works  in  raised  characters  for  the  use  of  the  blind,  or  to 
books  of  foreign  origin  in  a  language  or  languages  other  than  English, 
or  to  books  published  abroad  in  the  English  lansfuage  seeking  ad  in- 
terim protection  under  this  Act.     (35  Stat.  1078.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Section  5  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  i  9521. 

Notes  of  Deoisioiui 

OoMOstlo  manufactBre^-^This  section  lished  in  book  form  or  made  by  litho- 
ts  formerly  enacted  does  not  include  graphic  process.  Oliver  Ditson  Co.  y. 
mere  musical  compositions,  though  pub-      LdtUeton  (1895)  67  Fed.  905,  15  G.  C. 

(10943) 


§  9536 


COPYRIGHTS 


(Tit  60 


A.  61,  affirming  Littleton  v.  Oliver  Dit- 
Bon  Co.  (C.  O.  1894)  62  Fed.  597. 

The  provision  relating  to  domestic 
manufacture  was  not  intended  to  do 
more  than  prohibit  the  producing 
abroad  of  copyrighted  books  designed 
for  sale  in  the  United  States,  and  had 
no  application  to  the  reproduction  in 
the  United  States  of  a  book  copyrighted 
in  Great  Britain  which  contained  no  no- 
tice of  copyright  in  the  United  States  of 
a  similar  book  intended  for  publication 
in  the  United  States.  G.  &  G.  Merriam 
Co.  V.  United  Dictionary  Co.  (1906) 
146  Fed.  354,  76  C.  C.  A.  470,  decree 
affirmed  United  Dictionary  Co.  v.  G. 
&  C.  Merriam  Co.  (1908)  28  Sup.  Ct 
290,  208  U.  S.  260,  52  L.  Ed.  478. 

This  section  does  not  require  that  the 
copies  deposited  shall  be  printed  from 
type  set  in  the  United  States,  or  from 
plates  made  therefrom,  as  a  condition 
precedent  to  securing  a  valid  copyright. 
Osgood  V.  A.  S.  Aloe  Instrument  Co. 
(C.  C.  1895)  69  Fed.  291. 

Under  this  section  pictures  printed  in 
successive  colors  from  metal  plates, 
from  which  part  of  the  metal  has  been 
cut  so  as  to  leave  portions  thereof  in 
relief,  were  not  within  the  proviso  be- 
cause not  "printed  from  drawings  on 
stone."  Hills  &  Co.  v.  Austrich  (C. 
C.  1903)  120  Fed.  862. 

Pictures  printed  in  successive  colors 
from  metal  plates  from  which  parts 
have  been  cut  out  so  as  to  leave  por- 
tions of  the  print  in  relief  are  not 
within  the  proviso  requiring  chromos  or 
lithographs  to  be  printed  from  "draw- 
ings on  stone  made  within  the  limits 
of  the  United  States,  or  from  trans- 
fers made  therefrom,'*  to  be  entitled  to 
copyright  Hills  &  Co.  v.  Hoover  (O. 
C.  1905)  136  Fed.  701. 

A  republication  in  this  country  of  a 
foreign  book  imported  in  violation  of 
this  section  was  an  infringement  of  the 
American  copyright  and  would  be  en- 
joined. Harper  &  Bros.  v.  M.  A. 
Donohue  &  Co.  (C.  C.  1905)  144  Fed. 
491. 

Under  this  section  dramatic  compo- 
sitions, although  printed  in  book  form, 
need  not  be  printed  from  type  set  or 
plates  made  in  the  United  States  to  be 
entitled  to  copyright.  Hervieu  v.  J. 
S.  Ogilvie  Pub.  Co.  (C.  C.  1909)  169 
Fed.  978. 

Under  this  section  entry  will  be  re- 
fused to  importations  of  a  book  printed 
in  the  original  French  from  type  not 
set  within  the  United  States  nor  from 
plates  made  therefrom,  where  the  copy- 
right for  the  United  States  was  secured 
by  the  Paris  publisher  and  afterwards 


by  him  assigned  to  an  American  house. 
A  dramatic  composition  may  be  a  book. 
(1901)  23  Op.  Atty.  Gen.  353. 

The  importation  of  books  copyright- 
ed in  the  United  States  prior  to  1891, 
and  subsequently  printed  abroad,  is  not 
prohibited  by  this  section  as  formerly 
enacted,  as  it  took  effect  prospectively. 
(1901)  23  Op.  Atty.  Gen.  371. 

The  provision  of  this  section  as  to 
domestic  manufacture  is  not  complied 
with  by  depositing  copies  of  publica- 
tions printed  from  type  set  within  the 
Philippine  Islands.  (1903)  25  Op.  Atty. 
Gen.  25;  (1904)  25  Op.  Atty.  Gen. 
179. 

Section  9533,  ante,  providing  that 
the  book  "shall  have  been  produced  in 
accordance  with  the  manufacturing  pro- 
visions of  section  15  of  that  act,"  means 
that  the  book  shall  not  have  been  pro- 
duced in  violation  of  that  act  This  sec- 
tion means  that,  if  the  book  is  printed, 
the  printing  shall  be  done  as  required 
herein.  (1910)  28  Op.  Atty.  Gem 
265. 

Evidence.— Not  necessary  to  prove 
that  a  book  printed  in  1800  was  print- 
ed from  type  set  within  the  United 
States,  or  from  plates  made  therefrom; 
this  section  as  formerly  enacted  being 
amended  so  as  to  require  such  proof  by 
an  act  passed  March  3, 1891.  Patterson 
V.  J.  S.  Ogilvie  Pub.  Co.  (C.  0.  1902) 
119  Fed.  451. 

Domestic  printing  of  a  copyrighted 
book  is  proved  by  showing  employment 
of  printing  office  within  the  United 
States  and  receipt  of  the  book  there- 
from, printed  and  ready  for  the  binder. 
Huebsch  v.  Arthur  H.  Crist  Co.  (D. 
C.  1914)  209  Fed.  886. 

Cited    without    definite    application, 

Higgins  V.  Keuflfel  (1891  11  Sup.  Ct 
731,  733,  140  U.  S.  428,  35  L.  Ed.  470; 
Bleistein  v.  Donaldson  Lithographing 
Co.  (1903)  23  Sup.  Ct  298,  299,  188 
U.  S.  239,  47  L.  Bd.  460;  CaUga  v. 
Inter-Ocean  Newspaper  Co.  (1909)  30 
Sup.  Ct  38,  40,  215  U.  S.  182,  54  L. 
Ed.  150;  Pierce  &  Bushnell  Mfg.  CJo. 
V.  Werckmeister  (1896)  72  Fed.  54,  56, 
18  C.  C.  A.  431:  Bennett  v.  Boston 
Traveler  Co.  (1900)  101  Fed.  445,  446, 
41  C.  C.  A.  445;  Myers  v.  Callaghan 
(C.  C.  1881)  5  Fed.  726.  729;  Blei- 
stein V.  Donaldson  Lithographing  Co. 
(C.  C.  1899)  98  Fed.  608.  610,  611; 
Werckmeister  v.  American  Lithographic 
Co.  (C.  C.  1903)  126  Fed.  244,  246  (re- 
versed [10041  134  Fed.  321,  69  C.  C.  A. 
553,  68  L.  R.  A.  591);  Rosenbach  v. 
Dreyfuss  (D.  C.  1880)  2  Fed.  217,  222. 


§  9537.  (Act  March  4,  1909,  c.  320,  §  16.)  Affidavit  to  accompany 
copies  of  book  deposited. 
In  the  case  of  the  book  the  copies  so  deposited  shall  be  accom- 
panied by  an  affidavit,  under  the  official  seal  of  any  officer  authorized 
to  administer  oaths  within  the  United  States,  duly  made  by  the  per- 
son claiming  copyright  or  by  his  duly  authorized  agent  or  representa- 
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tive  residing  in  the  United  States,  or  by  the  printer  who  has  printed 
the  book,  setting  forth  that  the  copies  deposited  have  been  printed 
from  type  set  within  the  limits  of  the  United  States  or  from  plates 
made  within  the  limits  of  the  United  States  from  type  set  therein; 
or,  if  the  text  be  produced  by  lithographic  process,  or  photo-en- 
graving process,  that  such  process  was  wholly  performed  within  the 
limits  of  the  United  States,  and  that  the  printing  of  the  text  and  bind- 
ing of  the  said  book  have  also  been  performed  within  the  limits  of  the 
United  States.  Such  affidavit  shall  state  also  the  place  where  and  the 
establishment  or  establishments  in  which  such  type  was  set  or  plates 
were  made  or  lithographic  process,  or  photo-engraving  process  or  print- 
ing and  binding  were  performed  and  the  date  of  the  completion  of  the 
printing  of  the  book  or  the  date  of  publication,  (35  Stat.  1079.) 
See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9538.  (Act  March  4,  1909,  c.  320»  §  17.)  Making  false  affidavit 
punishable ;  penalty. 
Any  person  who,  for  the  purpose  of  obtaining  registration  of  a 
claim  to  copyright,  shall  knowingly  make  a  false  affidavit  as  to  his 
having  complied  with  the  above  conditions  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  more  than  one  thousand  dollars,  and  all  of  his  rights 
and  privileges  under  said  copyright  shall  thereafter  be  forfeited.  (35 
Stat.  1079.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9539.  (Act  March  4,  1909,  c.  320,  §  18.)     Form  of  notice  of  copy- 
right. 

The  notice  of  copyright  required  by  section  nine  of  this  Act  shall 
consist  either  of  the  word  "Copyright"  or  the  abbreviation  "Copr.", 
accompanied  by  the  name  of  the  copyright  proprietor,  and  if  the 
work  be  a  printed  literary,  musical,  or  dramatic  work,  the  notice 
shall  include  also  the  year  in  which  the  copyright  was  secured  by 
publication.  In  the  case,  however,  of  copies  of  works  specified  in  sub- 
sections (f)  to  (k),  inclusive,  of  section  five  of  this  Act,  the  notice 
may  consist  of  the  letter  C  inclosed  within  a  circle,  thus :  ©,  accom- 
panied by  the  initials,  monogram,  mark,  or  symbol  of  the  copyright 
proprietor:  Provided,  That  on  some  accessible  portion  of  such  copies 
or  of  the  margin,  back,  permanent  base,  or  pedestal,  or  of  the  sub- 
stance on  which  such  copies  shall  be  mounted,  his  name  shall  appear. 
But  in  the  case  of  works  in  which  copyright  is  subsisting  when  this 
Act  shall  go  into  effect,  the  notice  of  copyright  may  be  either  in  one 
of  the  forms  prescribed  herein  or  in  one  of  those  prescribed  by  the 
Act  of  June  eighteenth,  eighteen  hundred  and  seventy-four.  (35  Stat. 
1079.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Section  9  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  |  9530. 

Act  June  18,  1874,  c.  301,  18  Stat.  78,  also  mentioned  in  this  section,  was 
sapeneded  by  this  act  Section  1  thereof  prescribed  a  form  of  notice  of  entry 
for  copyright. 

The  form  prescribed  by  said  Act  June  18,  1874,  c.  301,  §  1,  was  as  follows: 

**Eiitered  according  to  act  of  Congress,  in  the  year ,  by  A.  B.,  in  the 

office  of  the  Librarian  of  Congress,  at  Washington  ;*'   or  '*Copy right,  18—,  by 
A.  B/ 

Notes  of  Decisions 


SBflleiency  of  noticow— The  words 
■Copyright.  1882,  by  N.  Sarony,"  ap- 
pearing upon  each  copy  of  a  photo- 
graph, are  sufficient  notice  of  the  copy- 
right. Burrow- Giles  Lithographic  Co. 
T.  Sarony  (1884)  4  Sup.  Ct  279,  280, 
111  U.  S.  53,  28  L.  Ed.  349. 

The  title  having  been  deposited  in 
VXl,  it  is  immaterial  as  to  third  per- 

9U.S.CoMP.'16-685 


sons,  that  the  notice  printed  in  the  work 
states  that  the  copyright  was  entered 
in  1866;  the  proprietor  being  conclud- 
ed by  such  notice  as  to  the  time  when 
his  copyright  expires.  Callaghan  v. 
Myers  (1888)  9  Sup.  Ot.  177,  188.  128 
U.  S.  617,  32  L.  Ed.  547. 

Plaintiff  could  not  sue  for  infringe- 
ment of  a  copyright  where  his  notice 
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omitted  the  year  of  the  copyright  and 
the  name  of  the  person  taking  it  out, 
or  stated  only  the  former,  though  de- 
fendant himself  had  actual  notice  of 
such  copyright  Thompson  v.  Hubhard 
(1889)  9  Sup.  Ct.  710,  719,  131  U.  S. 
123,  33  L.  Ed.  76. 

It  is  not  a  compliance  with  the  no- 
tice of  copyright  required  by  Act  June 
18,  1874,  to  state  upon  a  label  merely 
that  it  has  been  registered  in  the  pat- 
ent office.  Higgins  y.  Eeuffel  (1891) 
140  U.  S.  428,  11  Sup.  Ct  731,  35  L. 
Ed.  470,  affirming  (O.  O.  1887)  30  Fed. 
627. 

It  is  incorrect  to  say  that  any  form 
of  notice  is  good  which  calls  attention 
to  the  person  of  whom  inquiry  can  be 
made  and  information  obtained.  The 
person  claiming  a  monopoly  of  publica- 
tion must  substantially  pursue  the  stat- 
utory method  of  securing  it.  Mifflin  y. 
R.  H.  White  C5o.  (1903)  23  Sup.  Ot 
769,  771,  190  U.  S.  260,  47  L.  Ed.  1040. 

Inscribing  the  copyright  notice  upon 
the  published  copies  without  placing 
such  inscription  upon  the  original 
painting  satisfies  the  requirement  of 
this  section.  American  Tobacco  Go. 
V.  Werckmeister  (1907)  28  Sup.  Ot 
72,  74,  207  U.  S.  284,  52  L.  Ed.  208,  12 
Ann.  Cas.  595. 

A  single .  copyright  notice  on  a  paper 
containing  a  dozen  copies  of  a  copy- 
righted painting  joined  so  as  to  form 
a  harmonious  whole  is  not  a  sufficient 
notice  under  this  section.  Dejonge  & 
Co.  V.  Breuker  &  Kessler  Co.  (1914) 
35  Sup.  Ot  6,  235  U.  S.  33,  59  L.  Ed. 
113,  affirming  decree  (1911)  191  Fed. 
35,  111  O.  O.  A.  567. 

The  statutes  refer  to  an  edition  of- 
fered to  the  public  for  sale  or  circula- 
tion and  do  not  include  an  exhibition  of 
a  card  of  miniature  samples  to  dealers 
only  to  enable  them  to  give  orders. 
Falk  y.  Gast  Ldthograph  &  Engraving 
Co.  (1893)  54  Fed.  890,  893,  4  O.  0. 
A.  648. 

The  word  "copies,"  in  this  section, 
refers  not  to  reproductions  of  an  origi- 
nal, but  to  the  individual  copyrighted 
things,  whether  one  or  many;  and  a 
notice  of  copyright  must  have  been  in- 
scribed upon  some  visible  portion  of  a 
painting  when  it  was  published.  Pierce 
Sc  Bushnell  Mfg.  Co.  v.  Werckmeister 
(1896)  72  Fed.  54,  18*0.  O.  A.  431,  re- 
versing  Werckmeister  v.  Pierce  & 
Bushnell  Mfg.  Co.  (O.  O.  1894)  63  Fed. 
445. 

The  words,  "Copyright  93,  by  BoUes, 
Brooklyn,"  printed  on  the  face  of  a 
photograph,  are  sufficient  as  the  no- 
tice of  copyright  required  by  this  sec- 
tion as  formerly  enacted.  Bolles  y. 
Outing  Co.  (1897)  77  Fed.  966.  23  0. 
O.  A.  594,  judgment  affirmed  (1897)  89 
Fed.  1014,  32  C.  0.  A.  604,  and  (1899) 
20  Sup.  Ot  94,  175  U.  S.  262,  44  L. 
Ed.  156. 

Whether  the   copyright  notice  on  a 
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photograph  is  sufficiently  legible  is  a 
question  for  the  jury.    Id. 

Where  the  plates  of  a  copyrighted 
book  are  taken  abroad,  and  copies  are 
there  published  without  notice  of  the 
American  copyright,  one  who  imports 
such  foreign  copy  and  reproduces  it 
here  is  not  guilty  of  infringement  6. 
&  O.  Merriam  Co.'  v.  United  Dictionary 
Co.  (C.  O.  1905)  140  Fed.  768,  decree 
reversed  (1906)  146  Fed.  354,  76  0. 
O.  A.  470,  which  is  affirmed  United 
Dictionary  Co.  v.  Q.  &  O.  Merriam  Co. 
(1908)  28  Sup.  Ot  290,  208  U.  S.  260, 
52  L.  Ed.  478. 

Under  this  section  as  formerly  enact- 
ed and  section  9530,  ante,  as  formerly 
enacted,  a  single  notice  on  a  sheet  con- 
taining a  dozen  copies  of  a  copyrighted 
painting  is  not  such  a  compliance  with 
the  statute  as  will  sustain  a  suit  for 
infringement  Louis  Dejonge  &  Co,  ▼. 
Breuker  &  Kessler  Co.  (1911)  191 
Fed.  35,  111  O.  0.  A.  567,  affirming  de- 
cree Louis  De  Jonge  &  Co.  v.  Same 
(O.  0.  1910)  182  Fed.  150. 

A  copyright  notice  on  a  map  of  a 
lake  and  surrounding  territory,  "Copy- 
right 1908,  drawn  by  J.  O.  Woodman," 
was  an  insufficient  compliance  with  this 
section  as  formerly  enacted.  Lydiard- 
Peterson  Co.  v.  Woodman  (1913)  204 
Fed.  921,  123  0.  O.  A.  243,  rehearing 
denied  (1913)  205  Fed.  900,  126  O.  0. 
A.  434. 

The  statutory  requirements  of  notice 
of  copyright  must  be  strictly  complied 
with.  Bentiey  v.  Tibbals  (1915)  223 
Fed.  247,  138  O.  O.  A.  489. 

Omission  to  have  the  date  of  deposit- 
ing the  titie  of  a  map  engraved  fliere- 
on  is  fatal.  King  v.  Force  (C.  O.  1820) 
Fed.  Cas.  No.  7,791. 

Where  title  page  was  deposited  in 
1846,  a  notice  stating  entry  as  1847 
is  fatal.  Baker  v.  Taylor  (O.  O.  1848) 
Fed.  Cas.  No.  782. 

The  notice  of  copyright  is  sufficient, 
in  the  case  of  an  engraving,  when  en- 
graved on  the  plate,  and  printed  from 
it  in  such  a  position  as  not  to  be  coy- 
ered  when  the  picture  is  properly  fram- 
ed, with  a  reasonable  margin.  Rossiter 
v.  Hall  (O.  0.  1866)  Fed.  Cas.  No.  12,- 
082. 

The  notice  of  copyright  in  a  subse- 
quent edition  of  a  book  need  not  specify 
the  date  of  the  original  copyright  in 
addition  to  the  date  of  the  subsequent 
one.  Lawrence  v.  Dana  (O.  O.  1869) 
Fed.  Cas.  No.  8,136. 

The  entry  of  the  notice  of  copyright 
on  the  title  page,  with  the  date  at  the 
bottom,  where  the  date  of  publication 
usually  appears,  with  a  notice  of  its 
assignment  intervening,  held  insuffi- 
cient Tompkins  v.  Rankin  (0.  C. 
1876)  Fed.  Cas.  No.  14,090. 

The  object  is  to  give  notice  of  the 
copyright  to  the  public,  to  prevent  a 
person  from  being  punished  who  ig- 
norantiy  and  innocently  reproduces  the 
photograph  without  knowledge  of  the 
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protecting  copyright.  Sarony  v.  Bur- 
row-Giles lithographic  Co.  (C.  O. 
1883)  17  Fed.  591,  judgment  affirm- 
ed Burrow-Giles  Lithographic  Co.  y. 
Suony  (1884)  4  Sup.  Ct  279,  111  U. 
S.  53,  28  L.  Ed.  349. 

Insertiog  in  a  notice  of  copyright  the 
initial  of  the  Christian  name,  and  the 
fun  surname,  is  sufficient     Id. 

Where  the  notice  of  copyright  does 
not  contain  the  words  prescribed  by 
statate,  the  copyright  is  invalid.  Jack- 
son T.  Walkie  (0.  C.  1886)  29  Fed.  15. 

Giving  part  of  the  title  of  a  song  on 
Uie  cover,  and  on  the  page  where  the 
nnsic  commenced  the  full  title  with  the 
words,  "Copyright,  1878,"  etc.,  was  a 
soifident  notice  of  a  claim  of  copy- 
right Blume  V.  Spear  (C.  C.  1887) 
30  Fed.  ^9. 

It  is  sufficient  if  the  notice  of  copy- 
right inscribed  on  a  photograph  reads, 
"1889.  Copyrighted  by  B.  J.  Falk,  New 
York,"  instead  of  as  required  by  the 
fiteral  directions  of  the  statute.  Falk 
T.  Schumacher  (O.  O.  1891)  48  Fed. 
222;  Same  t.  Seidenberg,  Id.  224. 

The  date  1890  on  the  title  page  of  a 
reprint  of  an  edition  of  1847,  the  copy- 
right having  expired,  indicates  the  date 
it  was  printed,  and  is  not  a  representa- 
tion that  it  is  a  new  edition  of  that 
year,  though  the  book  does  not  rep- 
resent itself  to  be  a  mere  reprint 
Merriam  v.  Texas  Siftings  Pub.  Co. 
(C.  C.  1892)  49  Fed.  944. 

The  following  notice  on  a  map:  "Copy- 
right entered  according  to  act  of  Con- 
gress 1889,  by  T.  O.  Hefel,  civil  en- 
gineers—is sufficient,  since  it  differs 
from  the  prescribed  formula  only  by  in- 
dnding  words  which  are  surplusage. 
Hefel  V.  Whitely  Land  Co.  (C.  C.  1893) 
54  Fed.  179. 

The  name  "Photographische  Gesell- 
Khaff  (Photographic  Company),  being 
the  trade-name  created  and  eztensive- 
Ij  osed  by  the  copyright  owner  for 
many  years  in  his  business,  is  a  suffi- 
cient designation  of  the  party  by  whom 
the  copyright  is  taken  out  Werckmeis- 
ter  V.  Springer  Lithographing  Co.  (C. 
G.  1894)  63  Fed.  808. 

The  residence  of  the  party  taking  out 
a  copyright,  though  a  foreigner,  need 
not  be  stated  in  the  notice.    Id. 

A  notice  of  copyright,  in  the  follow- 
ing words:  "Copyright,  1891.  All 
rif^tM  reserved," — ^is  not  a  sufficient  no- 
tice, under  this  section.  Osgood  v.  A. 
S.  Aloe  Instrument  Co.  (C.  C.  1895) 
69  Fed.  291;  Osgood  v.  A.  S.  Aloe  In- 
itnnnent  Co.  (O.  O.  1897)  83  Fed. 
470. 

In  a  notice  of  copyright  inscribed  on  a 
photograph,  the  abbreviation  "  *94," 
representing  the  year,  is  a  substantial 
(Offlpliance  with  this  section.  Snow  v. 
Hast  (a  C.  1895)  65  Fed.  995. 

Where  the  contents  of  a  book  were 
first  published  in  a  magazine  copyright- 
ed by  the  publisher,  a  later  copyright  of 
the  book,  giving  the  author  as  the  copy- 


right owner,  is  invalid.  Mifflin  v.  But- 
ton (C.  C.  1901)  107  Fed.  708,  decree 
affirmed  (1902)  112  Fed.  1004,  50  C. 
C.  A.  661,  61  L.  R.  A.  134,  which  is 
affirmed  (1903)  23  Sup.  Ct  771,  190 
U.  S.  265,  47  L.  Ed.  1043. 

A  copyright  notice  reciting,  "Copy- 
right, 1902,  pubUshed  by  Hills  &  Co., 
Ltd.,  London,  England,"  was  sufficient 
Hills  &  Co.  V.  Austrich  (C.  C.  1903) 
120  Fed.  862. 

The  provision  that  notice  of  the  copy- 
right shall  be  inscribed  *'upop  some  vis- 
ible portion  thereof  or  of  the  substance 
on  which  the  same  shall  be  mounted" 
refers  back  to  "the  several  copies," 
either  of  every  edition  of  a  book,  or 
of  a  map  and  the  other  things  mention- 
ed in  the  section,  including  a  painting. 
Werckmeister  v.  American  Lithograph- 
ic Co.  (C.  C.  1905)  142  Fed.  827,  832, 
affirmed  (1906)  148  Fed.  1022,  79  C. 
C.  A.  536. 

A  notice  of  copyright  on  a  picture, 
reading:  "Copyright  1902.  Published 
by  Hills  &  Co.,  Ltd.,  London  England" 
—is  sufficient  Hills  &  Co.  v.  Hoover 
(C.  C.  1905)  136  Fed.  701. 

A  notice,  printed  on  the  face  of  a 
publication  of  an  opera,  that  the  songs 
and  piano  score  could  not  be  used  for 
stage  performances  except  with  the 
consent  of  the  owners*  agents,  does  not 
prevent  the  publication  being  an  aban- 
donment of  the  words  of  the  songs. 
Savage  v.  Hoffman  (C.  C.  1908)  159 
Fed.  584. 

Where  the  copyright  notice  was  in 
two  lines  as  follows: 

OopyriRht  by  B«al  Estate  Reo*d  ft  Builders'  G.  Oa 
Vol.  LXXV.  May  6, 1906.  No.  1988. 

The  dftte— May  6,  1905— could  not  be 
regarded  as  a  part  of  the  copyright  no- 
tice, which  was  therefore  void  for  want 
of  a  date.  Record  &  Guide  Co.  v. 
Bromley  (C.  C.  1910)  175  Fed.  156. 

A  copyright  notice  at  the  bottom  of 
each  page  of  a  publication,  "The  text 
of  these  pages  are  copyrighted.  All 
rights  reserved.  Notice  is  hereby  given 
that  infringement  will  lead  to  prosecu- 
tion," was  not  a  compliance  with  the 
form  prescribed,  and  was  therefore  in- 
sufficient    Id. 

A  notice  of  copyright  "Copyrighted 
1907  by  C.  W.  Sweet,"  was  a  sufficient 
notice  as  prescribed  by  the  copyright 
act    Id. 

Under  this  section  as  formerly  enact- 
ed, a  copyright  notice  on  the  cover 
page  of  a  periodical,  above  the  title, 
"The  entire  contents  of  this  paper  cov- 
ered bjc  copyright,"  or  "Contents  cov- 
ered by  copyright,"  was  insufficient. 
Id. 

A  copyright  notice  is  not  invalidated 
by  the  publication  of  the  date  of  copy- 
right in  Roman  instead  of  Arabic  nu- 
merals. Stern  v.  Jerome  H.  Remick  & 
Co.  (C.  C.  1910)  175  Fed.  282. 

Where,  in  place  of  the  copyright  no- 
tice permitted  by  this  section,  there  was 
a  blurred  and  indistinct  mark,  held,  that 
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there  was  an  omission  of  the  notice 
within  section  9451,  post,  as  to  dam- 
ages. Strauss  y.  Penn  Printing  &  Pub- 
Usting  Co.  (D.  C.  1915)  220  Fed.  977. 

Evidence.— Though  compliance  with 
the  statutory  requirement  must  be 
pleaded  and  proved  as  a  prerequisite, 
complainant  is  not  required  to  furnish 
separate,  distinct,  and  specific  proof  as 
to  each  copy  which  he  may  have  pub- 
lished. Falk  ▼.  Gast  Lithographing  & 
Engraving  Co.  (0.  C.  1889)  40  Fed. 
168. 


Cited    without    definite    application, 

Bleistein  v.  Donaldson  Lithographing^ 
Co.  (1903)  23  Sup.  Ct.  298,  300,  188 
U.  S.  239,  47  L.  Ed.  460;  White-Smith 
Music  Pub.  Co.  V.  Apollo  Co.  (1908) 
28  Sup.  Ct.  319,  322,  209  U.  S.  1,  52 
L.  Ed.  655,  14  Ann.  Cas.  628;  Bennett 
v.  Boston  Traveler  Co.  (1900)  101  Fed. 
445,  446,  41  C.  C.  A.  445;  Myers  v. 
Callaghau  (C.  C.  1881)  5  Fed.  726,  729; 
Rosenbach  v.  Dreyfuss  (D.  C.  1880)  2 
Fed.  217,  221. 


§  9540,  (Act  March  4,  1909,  c.  320,  §  19.)     Place  of  application  of 
notice  of  cop3rright;   one  notice  in  each  volume  or  number  of 
newspaper  or  periodical. 
The  notice  of  copyright  shall  be  applied,  in  the  case  of  a  book 
or  other  printed  publication,  upon  its  title-page  or  the  page  immedi- 
ately following,  or  if  a  periodical  either  upon  the  title-page  or  upon 
the  first  page  of  text  of  each  separate  number  or  under  the  title 
heading,  or  if  a  musical  work  either  upon  its  title-page  or  the  first 
page  of  music :  Provided,  That  one  notice  of  copyright  in  each  volume 
or  in  each  number  of  a  newspaper  or  periodical  published  shall  suffice. 
(35  Stat.  1079.) 

See  notes  to  section  1  of  this  act,  ante,  S  9517, 

Notes  of  Deoisionji 


TItle-pagew— Each  book  must  have  a 
title,  that  is,  some  word  or  set  of 
words  by  which  it  shall  be  known,  and 
must  contain  one  particular  page  devot- 
ed in  full  or  in  part  especially  to  the 
title,  and  this  page  should  be  one  that 
is  readily  found  without  examining  ev- 
ery page  of  the  work.  Freeman  v.  The 
Trade  Register  (O.  O.  1909)  173  Fed. 
419. 

Inserting  or  Inscribing  notice.— A  cel- 
luloid sheet  containing  photographic 
reproductions  of  the  launching  of  a  ves- 
sel is  sufficiently  marked  by  the  at- 
taching of  a  plate  at  one  end  bearing 
the  notice  of  copyright.  Edison  v.  Lu- 
bin  (1903)  122  Fed.  240,  58  C.  C.  A. 
604,  reversing  decree  (0.  C.  1903)  119 
Fed.  993,  and  appeal  dismissed  Lubin  v. 
Edison  (1904)  25  Sup.  Ct.  790,  195  U. 
S.  625,  49  L.  Ed.  349. 

A  map  to  be  used  in  connection  with, 
and  placed  in  a  pocket  inside  of,  a  book 
which  contained  a  proper  copyright  no- 
tice, such  notice  was  sufficient  to  cover 
the  map  also,  though  the  notice  on  it 
was  insufficient.  Lydiard-Peterson  Co. 
V.  Woodman  (1913)  204  Fed.  921,  123 
C.  C.  A.  243,  rehearing  denied  (1913) 
205  Fed.  900,  126  O.  C.  A.  434. 

The  copyright  notice  may  be  inserted 
in  a  second  edition  of  the  same  work 
published  in  a  different  number^  of  vol- 
umes, without  impairing  the  copyright. 
Dwight  V.  Appleton  (C.  C.  1843)  Fed. 
Cas.  No.  4,215. 

In  the  case  of  a  work  published  in 
several  volumes  at  different  dates,  the 
copyright  notice  need  only  be  inserted 
in  the  first  volume.     Id. 

The  publication  of  notice  is  an  indis- 
pensable condition  in  procuring  a  copy- 
right    Baker  y.  Taylor  (G.  C.  1848) 
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Fed.   Cas.  No.  782;    JoHie  ▼.  Jaquea 
(C.  C.  1850)  Fed.  Cas.  No.  7,437. 

This  section  as  formerly  enacted  pre- 
vails over  R.  S.  §  4962,  with  which  it 
is  in  conflict,  by  virtue  of  R.  S.  §  5601, 
post,  §  10598,  which  provides  tiiat  acts 
passed  after  December  1,  1873,  are  to 
be  taken  as  passed  subsequent  to  the 
revision.  Hefel  v.  Whitely  Land  Co. 
(O.  C.  1893)  64  Fed.  179. 

This  section  as  formerly  enacted  does 
not  require  such  notice  to  be  inscrib- 
ed upon  the  original  painting  or  stat- 
uary copyrighted,  but  only  on  the  "sev- 
eral copies"  of  the  same;  and  a  copy- 
right of  a  painting  is  not  invalidated  by 
the  fact  that  such  notice  is  not  inscrib- 
ed on  the  original  painting.  Werck- 
meister  v.  American  Lithographic  Co. 
(C.  C.  1905)  142  Fed.  827. 

Under  this  section  as  formerly  enact- 
ed, the  copyrighting  of  a  number  of  a 
periodical  as  a  whole,  with  notice  of 
auch  copyright  given  on  the  titie  page 
or  the  page  following,  covers  and  pro- 
tects all  the  articles  printed  therein. 
Harper  &  Bros.  v.  M.  A.  Donohue  & 
Co.  (C.  C.  1905)  144  Fed.  491. 

Where  copyrighted  material  original- 
ly published  in  pamphlets  is  thereafter 
combined  in  a  bound  volume,  such  vol- 
ume should  disclose  the  date  of  the 
copyright  on  each  pamphlet  to  set  in 
operation  the  period  of  exclusive  en- 
joyment. West  Pub.  Co.  V.  Edward 
Thompson  Co.  (C.  C.  1909)  169  Fed. 
833,  decree  modified  (1910)  176  Fed. 
833,  100  C.  C.  A.  303. 

In  a  copyrighted  legal  publication  con- 
sisting of  digest  paragraphs,  while  no 
one  paragraph,  when  reprinted  in  a  dif- 
ferent volume,  would  in  itself  be  con- 
sidered a  different  "edition"  of  the  en* 
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tire  original  yolume,  yet,  if  any  appre- 
ciable portion  is  repablished  indicating 
the  use  of  the  material  of  the  earlier 
publication  in  a  later  work  the  later 
work  must  carry  a  notice  of  the  earlier 
copyright    Id. 

There  can  be  bat  one  copyright  for 
the  same  book  for  the  first  term  of  28 
years,  and  notice  of  only  a  single  entry 
for  cop^nright  is  necessary  therein.  The 
notice  of  copyright  in  a  subsequent  edi- 
tion mnst  be  either  of  the  date  of  the 
original  or  of  the  date  of  the  subse- 
ouent  entry,  depending  upon  whether  or 
not  such  changes  or  additions  have 
been  made  as  to  constitute  the  later  edi- 
tion a  new  book.    Id. 

A  preliminary  page  in  a  periodical 
containing  in  display  type  the  name  of 
the  publication  and  also  the  volume, 
number,  and  date  of  the  issue,  and  a 
copy  of  which  was  deposited  as  the 
title  to  obtain  copyright  protection, 
must  be  considered  the  "title  page 
within  the  meaning  of  this  section. 
Freeman  v.  The  Trade  Register  (C.  O. 

1909)  173  Fed.  419. 

Where  a  copyrighted  weekly  publica- 
tion ia  consolidated  into  a  quarterly  and 
later  into  an  annual  publication,  the 
copyright  on  the  weekly  numbers  could 
be  protected  only  by  repeating  the  orig- 
inal notice  whenever  the  copyrighted 
matter  was  afterwards  published,  under 
this  section  as  formerly  enacted.  Rec- 
ord &   Guide  Co.   v.  Bromley    (G.  0. 

1910)  175  Fed.  156. 
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A  copyrighted  publication  which  con- 
sists of  a  map,  and  also  a  directory 
with  the  name  of  the  publisher  printed 
on  the  map,  and  also  the  words  ''Copy- 
right 1908,"  contains  a  sufficient  notice 
to  protect  the  copyright  of  the  map. 
Woodman  v.  Lydiard-Peterson  Co.  (C. 
C.  1912)   192  Fed.  67. 

Abandon mentw— A  copyright  of  a  book 
is  vitiated  by  its  subsequent  publication, 
with  the  author's  consent,  in  a  magazine 
with  no  other  notice  of  copyright  than 
that  of  the  entry  of  the  magazine  in  the 
name  of  its  publishers.  Mifflin  v.  R.  H. 
White  Co.  (1903)  23  Sup.  Ct  769,  190 
U.  S.  260,  47  L.  Ed.  1040,  affirming  de- 
cree (1902)  112  Fed.  1004,  50  C.  C.  A. 
661,  61  L.  R.  A.  134;  Same  v.  Button 
(1903)  23  Sup.  Ct  771,  772,  190  U.  S. 
265,  47  L.  Ed.  1043,  affirming  decree 
(1902)  112  Fed.  1004,  50  C.  C.  A.  661, 
61  L.  R.  A.  134. 

An  American  copyright  is  not  lost  by 
publishing  a  work  abroad  and  selling  it 
for  use  there  without  inserting  the  no- 
tice of  copyright  United  Dictionary 
Co.  v.  G.  &  C.  Merriam  Co.  (1908)  28 
Sup.  Ct  290,  208  U.  S.  260,  52  L.  Ed. 
478,  affirming  judgment  G.  &  C.  Mer- 
riam Co.  V.  United  Dictionary  Co. 
(1906)  146  Fed.  354,  76  C.  C.  A.  470. 

Cited    without    definite    application, 

Pierce  &  Bushnell  Mfg.  Co.  v.  Werck- 
meister  (1896)  72  Fed.  54,  56,  18  C.  C. 
A.  431. 


§  9541.  (Act  March  4,  1909,  c.  320,  §  20.)     EflFect  of  accidental 
amission  of  notice  of  copjnight  from  particular  copy  or  copies 
of  work. 
Where  the  copyright  proprietor  has  sought  to  comply  with  the 
provisions  of  this  Act  with  respect  to  notice,  the  omission  by  acci- 
dent or  mistake  of  the  prescribed  notice  from  a  particular  copy  or 
copies  shall  not  invalidate  the  copyright  or  prevent  recovery  for  in- 
fringement against  any  person  who,  after  actual  notice  of  the  copy- 
right, begins  an  undertaking  to  infringe  it,  but  shall  prevent  the  re- 
covery of  damages  against  an  innocent  infringer  who  has  been  misled 
by  the  omission  of  the  notice ;  and  in  a  suit  for  infringement  no  perma- 
nent injunction  shall  be  had  unless  the  copyright  proprietor  shall  reim- 
burse to  the  innocent  infringer  his  reasonable  outlay  innocently  incur- 
red if  the  court,  in  its  discretion,  shall  so  direct.    (35  Stat.  1080.) 
See  notes  to  section  1  of  this  act,  ante,  {  9517. 

Notes  of  Deoisionji 


OMisalon  of  notice.— The  owner  of  a 
copyrighted  literary  production  does  not 
lose  the  exclusive  property  therein  giv- 
en by  the  copyright  because  a  licensee 
inadvertently  omits  to  publish  the  copy- 
right notice.  American  Press  Ass'n  v. 
Dailv  Story  Pub.  Co,  (1902)  120  Fed. 
766,  57  C.  0.  A.  70,  66  L.  E.  A,  444, 
appeal  dismissed  (1904)  24  Sup.  Ct. 
S2,  193  U.  S.  675,  48  L.  Ed.  842. 

Under  this  section  omission  by  acci- 
dent or  mistake  of  notice  of  copyright 
held  not  to  prevent  recovery  of  profits, 
hot  to  prevent  allowance  of  statutory 
damages  in  lieu  of  damages  and  profits. 
Stranss  v.  Penn  Printing  &  Publish- 
Co.  (D.  0.  1915)  220  Fed.  977. 


Where,  in  place  of  the  copyright  no- 
tice permitted  by  section  9539,  ante, 
there  was  a  blurred  and  indistinct  mark, 
held,  that  there  was  an  omission  of  the 
notice  within  this  section  as  to  dam- 
ages.   Id. 

Under  this  section,  defect  in  copy- 
right notice  does  not  invalidate  the 
copyright,  but  prevents  owner  recov- 
ering damages  against  one  innocently 
infringing  it.  Alfred  Decker  Cohn  Co. 
V.  Etchison  Hat  Co.  (D.  C.  1915)  225 
Fed.  135. 


Publication   without  notice  as  aban 
donmont  to  publlcw— See  notes  under 
9517  and  9530,  ante. 
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§  9542.  (Act  March  4»  1909,  c.  320,  §  21.)     Ad  interim  protection 

of  book  published  abo^ad. 
In  the  case  of  a  book  published  abroad  in  the  English  language 
before  publication  in  this  country,  the  deposit  in  the  copyright  of- 
fice, not  later  than  thirty  days  after  its  publication  abroad,  of  one 
complete  copy  of  the  foreign  edition,  with  a  request  for  the  reser- 
vation of  the  copyright  and  a  statement  of  the  name  and  nationality 
of  the  author  and  of  the  copyright  proprietor  and  of  the  date  of  pub- 
lication of  the  said  book,  shall  secure  to  the  author  or  proprietor  an  ad 
interim  copyright,  which  shall  have  all  the  force  and  effect  given  to 
copyright  by  this  Act,  and  shall  endure  until  the  expiration  of  thirty 
days  after  such  deposit  in  the  copyright  office.    (35  Stat.  1080.) 

Se«  notes  to  section  1  of  this  act,  ante,  f  0517. 

Hotes  of  Decisions 


Per8on9  entitled  to  oopyrlghtd— The 
interim  copyright  act  of  January  7, 
1904,  passed  for  the  protection  of  ex- 
hibitors of  foreign  literature  at  the 
Louisiana  Purchase  Exposition,  did  not 
apply  to  a  foreign  publisher  of  a  book 
previously  published  in  English,  and 
sold  by  American  publishers  in  the 
United  States.  Encyclopsdia  Britan- 
nica  Co.  v.  Werner  Co.  (C.  C.  1906) 
135  Fed.  841,  decree  affirmed  Same  y. 
American  Newspaper  Afte'n  (1906)  142 
Fed.  966,  74  C.  O.  A.  228. 

Deposit  of  oopies  of  workd-^Applica- 
tion  for  registration  of  copyright 
should  be  denied:  (1)  Where  the  ad 
interim  deposit  under  this  section  is  a 
complete  book,  and  the  permanent  de- 


posit under  section  9543,  post,  is  only 
a  part  of  such  book;  (2)  where  both 
the  ad  interim  and  permanent  deposits 
are  fragments  of  the  work;  (3)  where 
the  copy,  printed  and  bound  in  accord- 
ance with  the  manufacturing  provisions 
of  section  9536,  ante,  of  the  act  and 
deposited  in  the  first  instance,  is  only 
a  fragment  of  the  work;  and  (4)  where 
a  complete  book  is  deposited,  but  the 
affidavit  correctly  indicates  that  only 
a  part  of  the  work  is  printed  in  the 
United  States.  (1910)  28  Op.  Atty. 
€^n.   176. 

The  word  "book,"  as  used  in  this  sec- 
tion, and  in  class  (a)  of  section  5  (sec- 
tion 9521,  ante),  and  elsewhere  in  that 
act,  means  the  entire  book,  and  not  a 
fragment  thereof.    Id. 


§  9543.  (Act  March  4,  1909,  c.  320,  §  22.)  Extension  of  ad  interim 
protection  to  full  term  of  copyright. 
Whenever  within  the  period  of  such  ad  interim  protection  an  au- 
thorized edition  of  such  book  shall  be  pubUshed  within  the  United 
States,  in  accordance  with  the  manufacturing  provisions  specified  in 
section  fifteen  of  this  Act,  and  whenever  the  provisions  of  this  Act 
as  to  deposit  of  copies,  registration,  filing  of  affidavit,  and  the  print- 
ing of  the  copyright  notice  shall  have  been  duly  complied  with,  the 
copyright  shall  be  extended  to  endure  in  such  book  for  the  full  term 
elsewhere  provided  in  this  Act.    (35  Stat.  1080.) 

See  notes  to  section  1  of  this  act,  ante,  S  9517. 

Section  16  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  (  9538. 

§  9544.  (Act  March  4,  1909,  c.  320,  §  23.)  Duration  of  copyright ; 
renewal  by  proprietor;  renewal  by  author  or  his  widow,  wid- 
ower, or  children,  etc. 
The  copyright  secured  by  this  Act  shall  endure  for  twenty-eight 
years  from  the  date  of  first  publication,  whether  the  copyrighted  work 
bears  the  author's  true  name  or  is  published  anonymously  or  under 
an  assumed  name:  Provided,  That  in  the  case  of  any  posthumous 
work  or  of  any  periodical,  cyclopedic,  or  other  composite  work  upon 
which  the  copyright  was  originally  secured  by  the  proprietor  there- 
of, or  of  any  work  copyrighted  by  a  corporate  body  (otherwise 
than  as  assignee  or  licensee  of  the  individual  author)  or  by  an  em- 
ployer for  whom  such  work  is  made  for  hire,  the  proprietor  of 
such  copyright  shall  be  entitled  to  a  renewal  and  extension  of  the 
copyright  in  such  work  for  the  further  term  of  twenty-eight  years 
when  application  for  such  renewal  and  extension  shall  have  been  made 
to  the  copyright  office  and  duly  registered  therein  within  one  year  prior 
to  the  expiration  of  the  original  term  of  copyright ;  And  provided  f ur- 
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ther,  That  in  the  case  of  any  other  copyrighted  work,  including  a  con- 
tribution by  an  individual  author  to  a  periodical  or  to  a  cyclopedic  or 
other  composite  work  when  such  contribution  has  been  separately 
registered,  the  author  of  such  work,  if  still  living,  or  the  widow,  wid- 
ower, or  children  of  the  author,  if  the  author  be  not  living,  or  if  such 
author,  widow,  widower,  or  children  be  not  living,  then  the  author's  ex- 
ecutors, or  in  the  absence  of  a  will,  his  next  of  kin  shall  be  entitled  to 
a  renewal  and  extension  of  the  copyright  in  such  work  for  a  further 
term  of  twenty-eight  years  when  application  for  such  renewal  and 
extension  shall  have  been  made  to  the  copyright  office  and  duly  regis- 
tered therein  within  one  year  prior  to  the  expiration  of  the  original 
term  of  copyright :  And  provided  further.  That  in  default  of  the  regis- 
tration of  such  application  for  renewal  and  extension,  the  copyright  in 
any  work  shall  determine  at  the  expiration  of  twenty-eight  years  from 
first  publication.    (35  Stat.  1080.) 

See  notes  to  section  1  of  this  act,  ante,  f  9517,  ^ 

Hotes  of  Decisions 


Tarn  ud  extension.— ^he  validity  of 
a  renewal  of  a  copyright  depends  upon 
the  validity  of  the  copyright  as  first 
secured.  Wheaton  v.  Peters  (1834)  8 
Pet.  591,  663,  8  L.  Ed.  1055. 

The  right  to  nse  a  copyrighted  name 
on  the  expiration  of  the  copyright  be- 
comes public  property,  but  must  not  be 
used  to  'deceive  the  public.  Atlas  Mfg. 
Co.  ▼.  Street  &  Smith  (1913)  204  Fed. 
398,  122  G.  G.  A.  568,  47  L.  R.  A. 
(N.  S.)  1002,  appeal  dismissed  Street 
&  Smith  ▼.  Atlas  Mfg.  Go.  (1913)  34 
Sup.  Gt.  73,  231  U.  S.  348,  68  L.  Ed. 
262. 

A  person  employed  to  compile  a  book 
for  m  certain  sum,  and  credited  as  au- 
thor on  the  title  page,  the  employer 
taking  a  conveyance  of  the  copyright, 
has  the  sole  interest  in  the  additional 
term  allowed  to  authors.  Pierpont  v. 
Fowle  (C.  C.  1846)  Fed.  Gas.  No. 
1U52. 

Upon  expiration  of  a  copyright  on  a 
fietionary  obtained  in  1847,  both  the 
work  and  the  generic  name  "Webster" 
became  public  property.  Ogilvie  v.  G. 
&  a  Merriam  Go.  (G.  G.  1007)  149 
Fed.  858,  decree  modified  G.  &  G. 
Merriam  Ck>.  v.  Ogilvie  (1908)  159  Fed. 
638,  88  G.  G.  A.  596,  16  L.  R.  A.  (N. 
&)    549.    14   Ann.    Gas.   796,   writ   of 


certiorari  denied  (1908)  28  Sup.  Gt. 
761,  209  U.  S.  551,  52  L.  Ed.  922. 

Under  the  statute,  a  renewal  of  copy- 
right can  be  made  only  in  the  name  of 
the  author,  "or  his  widow  or  children 
if  he  be  dead,"  and  not  in  the  name  of 
the  assignee  of  the  person  entitled  to 
such  renewaL  West  Pub.  Go.  v.  Ed- 
ward Thompson  Go.  (G.  G.  1900)  169 
Fed.  833,  decree  modified  (1910)  176 
Fed.  833,  100  G.  G.  A.  303. 

The  renewal  or  extension  of  copy- 
rights under  this  section  can  be  secur- 
ed only  by  the  person  or  persons  spe- 
cifically designated  in  the  statute,  and 
cannot,  therefore,  be  granted  to  the  as- 
signee of  the  copyright  (1910)  28  Op. 
Atty.  Gen.  162. 

The  privileges  of  copyright  are  pure- 
ly statutory,  and  the  right  to  a  renewal 
or  extension  of  a  copyright  must  be 
found  within  the  statute.    Id. 

See,  also,  notes  under  §  9524,  ante. 

Cited    without    definite    applioatlon, 

Galiga  v.  Inter-Ocean  Newspaper  Go. 
(1909)  30  Sup.  Gt  38,  39,  215  U.  S. 
182,  54  L.  Ed.  150;  White-Smith  Music 
Pub.  Go.  V.  Goff  (1911)  187  Fed.  247, 
109  G.  G.  A.  187";  Donnelley  v.  Ivors 
(G.  G.  1882)  18  Fed.  592,  593;  White- 
Smith  Music  Pub.  Co.  V.  Goflf  (G.  G. 
1910)  180  Fed.  256,  affirmed  (1911) 
187  Fed.  247,  109  G.  G.  A.  187. 


§  9545.  (Act  March  4,  1909,  c.  320,  §  24.)  Renewal  of  copyrights 
subsisting  at  time  act  goes  into  effect. 
The  copyright  subsisting  in  any  work  at  the  time  when  this  Act 
goes  into  effect  may,  at  the  expiration  of  the  term  provided  for 
nnder  existing  law,  be  renewed  and  extended  by  the  author  of  such 
work  if  still  living,  or  the  widow,  widower,  or  children  of  the  author, 
if  the  author  be  not  living,  or  if  such  author,  widow,  widower,  or 
children  be  not  living,  then  by  the  author's  executors,  or  in  the  absence 
of  a  will,  his  next  of  kin,  for  a  further  period  such  that  the  entire 
term  shall  be  equal  to  that  secured  by  this  Act,  including  the  renewal 
period:  Provided,  however,  That  if  the  work  be  a  composite  work 
upon  which  copyright  was  originally  secured  by  the  proprietor  there- 
of, then  such  proprietor  shall  be  entitled  to  the  privilege  of  renewal 
and  extension  granted  under  this  section :  Provided,  That  application 
for  such  renewal  and  extension  shall  be  made  to  the  copyright  office 
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and  duly  registered  therein  within  one  year  prior  to  the  expiration  of 
the  existing  term,     (35  Stat.  1080.) 

See  notes  to  section  1  of  this  act,  ante,  |  9517. 

Notes  of  Deoisioiui 

Term  and  extension.— This  section  statute  an  original  copyright  might  be 
limits  such  right  of  renewal  to  the  per-  secured  by  such  proprietor.  White- 
sons  named  therein  and  does  not  ex-  Smith  Music  Pub.  Go.  v.  Goff  (1911) 
tend  it  to  the  "proprietor"  of  the  work,  187  Fed.  247,  109  C.  O.  A.  187,  affirm- 
al though  both  under  that  and  the  prior  ing  decree  (G.  G.  1910)  180  Fed.  256. 

§  9546.  (Act  March  4,  1909,  c.  320,  §  25,  as  amended.  Act  Aug.  24, 
1912,  c.   356.)     Infringement. 
If  any  person  shall  infringe  the  copyright  in  any  work  protected 
under  the  copyright  laws  of  the  United  States  such  person  shall  be 
liable : 

(a)  Injunction  restraining. 

(a)  To  an  injunction  restraining  such  infringement; 

(b)  Damages  and  profits;    amoimt;    other  remedies. 

(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copy- 
right proprietor  may  have  suffered  due  to  the  infringement,  as  well 
as  all  the  profits  which  the  infringer  shall  have  made  from  such  in- 
fringement, and  in  proving  profits  the  plaintiff  shall  be  required  to 
prove  sales  only  and  the  defendant  shall  be  required  to  prove  every 
element  of  cost  which  he  claims,  or  in  lieu  of  actual  damages  and 
profits  such  damages  as  to  the  court  shall  appear  to  be  just,  and  in 
assessing  such  damages  the  court  may,  in  its  discretion,  allow  the 
amounts  as  hereinafter  stated,  but  in  case  of  a  newspaper  reproduc- 
tion of  a  copyrighted  photograph  such  damages  shall  not  exceed  the 
sum  of  two  hundred  dollars  nor  be  less  than  the  sum  of  fifty  dollars, 
and  in  the  case  of  the  infringement  of  an  undramatized  or  nondra- 
matic  work  by  means  of  motion  pictures,  where  the  infringer  shall 
show  that  he  was  not  aware  that  he  was  infringing,  and  tliat  such 
infringement  could  not  have  been  reasonably  foreseen,  such  damages 
shall  not  exceed  the  sum  of  one  hundred  dollars ;  and  in  the  case  of 
an  infringement  of  a  copyrighted  dramatic  or  dramatico-musical 
work  by  a  maker  of  motion  pictures  and  his  agencies  for  distribution 
thereof  to  exhibitors,  where  such  infringer  shows  that  he  was  not 
aware  that  he  was  infringing  a  copyrighted  work,  and  that  such 
infringements  could  not  reasonably  have  been  foreseen,  the  entire 
sum  of  such  damages  recoverable  by  the  copyright  proprietor  from 
such  infringing  maker  and  his  agencies  for  the  distribution  to  exhib- 
itors of  such  infringing  motion  picture  shall  not  exceed  the  sum  of 
five  thousand  dollars  nor  be  less  than  two  hundred  and  fifty  dollars, 
and  such  damages  shall  in  no  other  case  exceed  the  sum  of  five 
thousand  dollars  nor  be  less  than  the  sum  of  two  hundred  and  fifty 
dollars,  and  shall  not  be  regarded  as  a  penalty.  But  the  foregoing 
excepfions  shall  not  deprive  the  copyright  proprietor  of  any  other 
remedy  given  him  under  this  law,  nor  shall  the  limitation  as  to  tlie 
amount  of  recovery  apply  to  infringements  occurring  after  the  actual 
notice  to  a  defendant,  either  by  service  of  process  in  a  suit  or  other 
written  notice  served  upon  him. 

First.  In  the  case  of  a  painting,  statue,  or  sculpture,  ten  dollars 
for  every  infringing  copy  made  or  sold  by  or  found  in  the  possession 
of  the  infringer  or  his  agents  or  employees ; 

Second.  In  the  case  of  any  work .  enumerated  in  section  five  of 
this  Act,  except  a  painting,  statue,  or  sculpture,  one  dollar  for  every 
infringing  copy  made  or  sold  by  or  found  in  the  possession  of  the  in- 
fringer or  his  agents  or  employees; 

Third.  In  the  case  of  a  lecture,  sermon,  or  address,  fifty  dollars  for 
every  infringing  delivery; 
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Fourth.  In  the  case  of  a  dramatic  or  dramatico-musical  or  a  choral 
or  orchestral  composition,  one  hundred  dollars  for  the  first  and  fifty 
dollars  for  every  subsequent  infringing  performance;  in  the  case  of 
other  musical  compositions  ten  dollars  for  every  infringing  perform- 
ance; 

(c)  Impounding  during  action   infringing  articles. 

(c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pendency 
of  the  action,  upon  such  terms  and  conditions  as  the  court  may  pre- 
scribe, all  articles  alleged  to  infringe  a  copyright; 

(d)  Destruction  of  infringing  copies,  etc.,  and  plates,  etc. 

(d)  To  deliver  up  on  oath  for  destruction  all  the  infringing  copies 
or  devices,  as  well  as  all  plates,  molds,  matrices,  or  other  means  for 
making  such  infringing  copies  as  the  court  may  order. 

(e)  Royalties  for  use  of  mechanical  reproduction  of  musical  works. 

(e)  Whenever  the  owner  of  a  musical*  copyright  has  used  or  per- 
mitted the  use  of  the  copyrighted  work  upon  the  parts  of  musical  in- 
struments serving  to  reproduce  mechanically  the  musical  work,  then 
in  case  of  infringement  of  such  copyright  by  the  unauthorized  manu- 
facture, use,  or  sale  of  interchangeable  parts,  such  as  disks,  rolls, 
hands,  or  cylinders  for  use  in  mechanical  music-producing  machines 
adapted  to  reproduce  the  copyrighted  music,  no  criminal  action  shall 
be  brought,  but  in  a  civil  action  an  injunction  may  be  granted  upon 
such  terms  as  the  court  may  impose,  and  the  plaintiff  shall  be  entitled 
to  recover  in  lieu  of  profits  and  damages  a  royalty  as  provided  in  sec- 
tion one,  subsection  (e),  of  this  Act:    Provided  also.  That  whenever 
any  person,  in  the  absence  of  a  license  agreement,  intends  to  use  a 
copyrighted  musical  composition  upon  the  parts  of  instruments  serv- 
ing to  reproduce  mechanically  the  musical  work,  relying  upon  the 
cwnpulsory  license  provision  of  this  Act,  he  shall  serve  notice  of  such 
intention,  by  registered  mail,  upon  the  copyright  proprietor  at  his  last 
address  disclosed  by  the  records  of  the  copyright  office,  sending  to 
the  copyright  office  a  duplicate  of  such  notice;    and  in  case  of  his 
failure  so  to  do  the  court  .may,  in  its  discretion,  in  addition  to  suras 
hereinabove  mentioned,  award  the  complainant  a  further  sum,  not 
to  exceed  three  times  the  amount  provided  by  section  one,  subsec- 
tion (e),  by  way  of  damages,,  and  not  as  a  penalty,  and  also  a  tem- 
porary injunction  until  the  full  award  is  paid. 

Siiles  of  procedure. 

Rules  and  regulations  for  practice  and  procedure  under  this  sec- 
tion shall  be  prescribed  by  the  Supreme  Court  of  the  United  States. 
(35  Stat.  1081.    37  Stat.  489.) 

See  notes  to  section  1  of  this  act,  ante,  f  9517. 

This  section,  as  originally  enacted,  was  as  toUoyfB: 

'That  if  any  person  shall  infringe  the  copyright  in  any  work  protected  under 
the  oopjrisht  laws  of  the  United  States  such  person  shall  be  liable: 

"(a)  To  an  injunction  restraining  such  infringement; 

"(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copyright 
proprietor  may  have  suffered  due  to  the  infringement,  as  well  as  all  the  prof- 
its which  the  infringer  shall  have  made  from  such  infringement,  and  in  proving 
profits  the  plaintiff  shall  be  required  to  prove  sales  only  and  the  defendant 
Biiall  be  required  to  prove  every  element  of  cost  which  he  claims,  or  in  lieu 
of  actual  damages  and  profits  such  damages  as  to  the  court  shall  appear  to 
be  just,  and  in  assessing  such  damages  the  court  may,  in  its  discretion,  allow 
the  amounts  as  hereinafter  stated,  but  in  the  case  of  a  newspaper  reproduc- 
tion of  a  copyrighted  photograph  such  damages  shaU  not  exceed  the  sum  of 
tiro  hundred  dollars  nor  be  less  than  the  sum  of  fifty  dollars,  and  such  dam- 
sscs  shall  in  no  other  case  exceed  the  sum  of  five  thousand  dollars  nor  be  less 
than  the  sum  of  two  hundred  and  fifty  dollars,  and  shall  not  be  regarded  as  a 
penalty: 

"First.  In  the  case  of  a  painting,  statue,  or  sculpture,  ten  dollars  for  every 
infringing  copy  made  or  sold  by  or  found  in  the  possession  of  the  infringer  or 
his  agents  or  employes; 

"Second.  In  the  case  of  any  work  enumerated  in  section  five  of  this  Act, 
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except  a  painting,  statue,  or  sculpture,  one  dollar  for  every  infringing  copy 
made  or  sold  by  or  found  in  the  possession  of  the  infringer  or  his  agenta  or 
employ^ ; 

"Third.  In  the  case  of  a  lecture,  sermon,  or  address,  fifty  dollars  for  every 
infringing  delivery ; 

"Fourth.  In  the  case  of  a  dramatic  or  dramatico-musical  or  a  choral  or 
orchestral  composition,  one  hundred  dollars  for  the  first  and  fifty  dollars  for 
every  subsequent  infringing  performance;  in  the  case  of  other  musical  com- 
positions, ten  dollars  for  every  infringing  performance; 

"(c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pendency  of  the  ac- 
tion, upon  such  terms  and  conditions  as  the  court  may  prescribe,  all  articles 
alleged  to  infringe  a  copyright; 

"(d)  To  deliver  up  on  oath  for  destruction  all  the  infringing  copies  or  de- 
vices, as  well  as  all  plates,  molds,  matrices,  or  other  means  for  making  such 
infringing  copies  as  the  court  may  order; 

"(e)  Whenever  the  owner  of  a  musical  copyright  has  used  or  permitted  the 
use  of  the  copyrighted  work  upon  the  parts  of  musical  instruments  serving  to 
reproduce  mechanically  the  musical  work,  then  in  case  of  infringement  of 
such  copyright  by  the  unauthorized  manufacture,  use,  or  sale  of  interchange- 
able parts,  such  as  disks,  rolls,  bands,  or  cylinders  for  use  in  mechanical  music- 
producing  machines  adapted  to  reproduce  the  copyrighted  music,  no  criminal 
action  shall  be  brought,  but  in  a  civil  action  an  injunction  may  be  granted 
upon  such  terms  as  the  court  may  impose,  and  the  plaintiff  shall  be  entitled 
to  recover  in  lieu  of  profits  and  damages  a  royalty  as  provided  in  section  one, 
subsection  (e),  of  this  Act:  Provided  also,  That  whenever  any  person,  in  the 
absence  of  a  license  agreement,  intends  to  use  a  copyrighted  musical  com- 
position upon  the  parta  of  instruments  serving  to  reproduce  mechanically  the 
musical  work,  relying  upon  the  compulsory  license  provision  of  this  Act,  he 
shall  serve  notice  of  such  intention,  by  registered  mail,  upon  the  copyright  pro- 
prietor at  his  last  address  disclosed  by  the  records  of  the  copyright  office  send- 
ing to  the  copyright  office  a  duplicate  of  such  notice;  and  in  case  of  his  fail- 
ure so  to  do  the  court  may,  in  its  discretion,  in  addition  to  sums  hereinabove 
mentioned,  award  the  complainant  a  further  sum,  not  to  exceed  three  times 
the  amount  provided  by  section  one,  subsection  (e),  by  way  of  damages,  and 
not  as  a  penalty,  and  also  a  temporary  injunction  until  the  full  award  is  paid. 

"Rules  and  regulations  for  practice  and  procedure  under  this  section  shall 
be  prescribed  by  the  Supreme  Ck)urt  of  the  United  States.*' 

It  was  amended  by  Act  Aug.  24,  1912,  c.  356,  cited  above,  to  read  as  set 
forth  here. 

See,  also,  notes  to  section  6  of  this  act,  ante,  f  9521. 

Thifli.  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  ff  2-e»  ante,  H 
9525-9529,  by  section  5  of  said  act,  ante,  S  9528. 
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10.  Copying  constituting  infringement  In 
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13.  —    Copying. 
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28.  Right  of  action. 
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plates 

29.  Forfeiture  in  general. 
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IV.  Procedure 
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82.  Nature  and  form  of  remedy. 

83.  Accrual  of  right  of  action. 
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86.  Defenses. 

87.  Abatement  of  action. 
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IV.  Proceduro— Cont'd 

SL  QuestionB  of  law  or  (act. 

5L  DtocoYery* 

S3.  Preliminary  injunction. 

61.  Permanent  injunction. 

GS.  Hearing. 

SL  Damages  and  profits. 

57.  Decree. 

5S.  Costs. 

I.  INFRINGEMENT     IN     GENERAL 

1.  Nature    of   stttutory    oopyrlght.— 

Rights  of  one  holding  a  copyright  de- 
pend wholly  on  whether  he  has  in  fact 
complied  with  the  terms  of  the  copy- 
right law.  Wheaton  v.  Peters  (1834) 
33  U.  S.  (8  Pet)  591,  8  L.  Ed.  1056; 
Ewer  ▼.  Coxe  (C.  C.  1824)  Fed.  Cas. 
Na  4,584;  Chicago  Music  Co.  v.  J. 
W.  BuUer  Paper  Co.  (C.  C.  1884)  19 
Fed.  758. 

The  reqmremQnts  of  the  copyright 
statutes  are  not  merely  directory,  but 
their  performance  is  essential  to  a  vest- 
ing of  the  copyright,  and  relief  in  eq- 
uity for  alleged  infringement.  Ewer  y. 
Coxe  (C.  C.  1824)  Fed.  Cas.  No.  4,- 
584. 

The  copyright  act  should  be  liberally 
construed,  with  a  view  to  protect  the 
just  rights  of  authors  and  to  encour- 
age literature  and  art.  Ford  ▼.  Charles 
E.  Blaney  Amusement  Co.  (C.  C.  1906) 
148  Fed.  642. 

The  unauthorized  use  of  the  literary 
productions  of  another  is  no  ground  for 
recovery  of  damages,  except  through 
the  copyright  laws,  and  all  persons  are 
at  liberty  to  print,  publish,  and  sell 
such  productions  of  others  unless  pro- 
tected by  such  laws.  State  v.  State 
Journal  Co.  (1905)  1^)6  N.  W.  434,  75 
Neb.  275,  9  L.  R.  A.  (N.  S.)  174. 

2.  TKIe  of  workw— Where  a  dramatic 
composition  has  been  copyrighted,  an- 
other will  be  enjoined  from  using  the 
same  title,  thoui^h  the  body  of  the  com- 
position is  wholly  different  from  that  of 
the  copyrighted  play.  Shook  v.  Wood 
(Pa.  1875)  10  Phila.  373,  32  Leg.  Int 
284. 

3.  Statotes^-The  publication  by  a 
state  of  a  new  compilation  of  its  laws 
required  by  the  public  interests  will 
not  be  enjoined  on  the  ground  that  the 
compiler  has  appropriated  the  labor  of 
a  former  compiler  in  infringement  of 
his  copyright,  unless  the  right  to  the 
relief  is  clearly  manifest  from  the  evi- 
dence. HoweU  V.  Mnier  (1898)  91 
Fed.  129,  33  C.  C.  A.  407. 

4.  Extent  of  rights  acquired— In  gen- 
•ral.— The  ownership  of  a  plate  and 
the  ownership  of  a  copyright  are  dis- 
tinct species  of  property,  and  the  plate 
may  be  used  without  infringing  upon 
the  copyright  of  printing  and  publish- 
mg  a  map.  Stevens  v.  Gladding  (1854) 
17  How.  447,  452,  15  L.  Ed.  155. 

This  section  as  formerly  enacted,  B. 
8.  i  4964,  was  intended  to  obviate  some 
of  the  disadvantages  arising  under  sec- 
tion 4965.  Walker  v.  Globe  Newspa- 
per Co.  (1905)  140  Fed.  305,  72  C.  a 


A.  77,  2  L.  R.  A.  (N.  S.)  913,  5  Ann. 
Cas.  274,  reversed  (1908)  28  Sup.  Ct. 
726,  210  U,  S.  356,  52  L.  Ed.  1096. 

The  copyright  of  a  book  describing 
a  new  system  of  stenography  does  not 
protect  the  system,  so  as  to  make  the 
illustration  by  another  of  the  same  sys- 
tem in  a  different  book,  employing  to- 
tally different  language,  an  infringe- 
ment. Griggs  V.  Perrin  (C.  C.  1892) 
49  Fed.  15. 

Where  a  picture  was  subject  to  copy- 
right, and  also  patentable  as  a  design, 
and  the  owner  elected  to  copyright  it, 
h6  was  bound  by  his  election,  and  was 
only  entitled  to  protection  under,  and 
by  complying  strictly  with,  the  copy- 
right act.  Louis  De  Jonge  &  Co.  v. 
Breuker  &  Kessler  Co.  (C.  C.  1910) 
182  Fed.  150,  decree  affirmed  (1911) 
191  Fed.  35,  111  C.  C.  A.  567. 

5. Proteetion  as  to  subjeot- mat- 
ter.—That  the  alien  publishers  of  a  for- 
eign encydopeedia  procured  copyrighted 
articles  from  citizens  of  the  United 
States,  for  the  express  purpose  of  pre- 
venting the  work  from  being  reprinted 
in  the  United  States,  does  not  affect 
their  right  to  protect  the  copyright  in 
the  courts  of  the  United  States.  Black 
V.  Henry  G.  Allen  Co.  (C.  C.  1890)  42 
Fed.  618,  9  L.  R.  A.  433. 

The  copyright  laws  should  be  liber- 
ally construed  to  carry  out  the  inten- 
tion declared  by  the  Constitution. 
Werckmeister  v.  American  Lithograph- 
ic Co.  (C.  C.  1905)  142  Fed.  827. 

6.  Licenses. — By  licensing  the  use  of 
his  song  in  a  general  compilation  with 
no  explicit  declaration  to  the  contrary, 
complainant  consented  that  future  edi- 
tions might  be  issued  containing  his 
song,  and  might  be  characterized  by 
omissions  or  additions  of  other  matter, 
within  fair  limits,  which  had  not  been 
exceeded  in  this  case.  Gabriel  v.  Mc- 
Cabe  (C.  C.  1896)  74  Fed.  743. 

7.  Contracts  for  sale  or  use  of  oopy- 
rlghted  works.— Where  by  contract  be- 
tween the  owner  of  a  copyright  and  a 
firm  of  publishers  the  territory  was  di- 
vided between  them,  the  breach  of 
contract  by  complainants  did  not  justi- 
fy the  owner  of  the  copyright  in  as- 
suming that  the  contract  was  canceled, 
and  in  selling  in  complainants*  territory. 
His  proper  remedy  was  an  action  for 
damages.  Baldwin  v.  Baird  (C.  C. 
1885)   25  Fed.  293. 

In  a  sale  to  canvassers  upon  agree- 
ment that  they  shall  sell  only  by 
subscription,  one  must  rely  on  the  ordi- 
nary remedies  for  breach  of  that  agree- 
ment, and  it  is  not  within  the  protec- 
tion of  the  copyright  act;  but  it  is  oth- 
erwise if  he  sell  the  copies  directly  to 
subscribers  through  agents  having  no 
ownership  of  the  copies  sold.  Henry 
Bill  Pub.  Co.  V.  Smythe  (C.  C.  1886) 
27  Fed.  914. 

8.  Nature  and  elements  of  Injury.— 

The  public  exhibition  of  moving  pic- 
tures of  the  incidents  of  a  copyrighted 
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book  constitutes  an  infringement  of  the 
exclusive  right  given  to  the  author  by 
this  section  as  formerly  enacted  to 
dramatize  his  work.  Kalem  Co.  y. 
Harper  Bros.  (1911)  32  Sup.  Ct  20, 
222  U.  S.  55,  56  L.  Ed.  92,  Ann.  Gas. 
1913A,  1285,  affirming  decree  Harper 
&  Bros.  V.  Kalem  Co.  (1909)  169  Fed. 
61,  94  C.  C.  A.  429. 

The  makers  of  moving  picture  films 
of  the  incidents  of  a  copyrighted  book, 
who  sell  the  same  with  a  view  to  their 
use  for  dramatic  reproduction,  infringe 
the  exclusive  right  given  to  the  author 
by  this  section  as  formerly  enacted 
to  dramatize  his  work.     Id. 

The  copyright  must  be  confined  close- 
ly to  the  particular  story,  and  a  repre- 
sentation which  dispensed  with  the 
presence  of  a  principal  character  tells 
a  substantially  different  story,  and  is 
not  an  infringement.  Daly  v.  Webster 
(1892)  56  Fed.  483,  4  C.  C.  A.  10,  re- 
versing decree  (C.  C.  1891)  47  Fed. 
903,  and  appeal  dismissed  Webster  v. 
Daly  (1896)  16  Sup.  Ct  961,  163  U.  S. 
155,  41  L.  Ed.  111. 

It  is  not  essential  to  a  recovery  of 
the  statutory  damages  that  the  giving 
of  an  infringing  performance  shall  be  a 
willful  violation  of  the  copyright 
Brady  v.  Daly  (1897)  83  Fed.  1007,  28 
C.  C.  A.  253,  judgment  affirmed  (1899) 
20  Sup.  Ct  62,  175  U.  S.  148,  44  L. 
Ed.  109. 

An  infringement  of  a  copyright  may 
result  in  the  wrongful  use  of  a  part  as 
well  as  the  whole  of  a  coprighted  pub- 
lication. G.  &  C.  Merriam  Co.  v.  Unit- 
ed Dictionary  Co.  (1906)  146  Fed.  354, 
76  O.  C.  A.  470,  reversing  decree  (C. 
C.  1905)  140  Fed.  768,  and  decree  af- 
firmed United  Dictionary  Co.  v.  G,  & 
C.  Merriam  Co.  (1908)  28  Sup.  Ct 
290,  208  U.  S.  260,  52  L.  Ed.  478. 

Under  this  section  it  is  not  neces- 
sary that  the  infringing  copies  of  a 
painting  shall  be  found  in  defendant's 
possession  to  authorize  the  recovery  of 
the  penalty  named,  as  in  case  of  a  book 
or  photograph,  but  it  is  sufficient  if 
they  were  either  so  found  or  have  been 
sold  or  offered  for  sale  by  defendant. 
American  Lithographic  Co.  v.  Werck- 
meister  (1906)  148  Fed.  377,  76  C.  0. 
A.  649. 

Basing  a  play  upon  the  cof^yrighted 
theme  of  another's  story,  though  slight- 
ly changing  some  details,  is  an  infringe- 
ment. Dam  V.  Kirk  La  Shelle  Co. 
(1910)  175  Fed.  902,  99  C.  C.  A.  392, 
20  Ann.  Cas.  1173,  affirming  decree 
Dam  V.  Kirke  La  Shalle  Co.  (C.  C. 
1908)   166  Fed.  589. 

Whether  copyright  obtained  in  1908 
on  musical  composition  was  infringed 
by  distribution  of  words  alone  held  gov- 
erned by  prior  law,  and  not  by  this 
section.  M.  Witmark  &  Sons  v.  Stand- 
ard Music  Roll  Co.  (1915)  221  Fed. 
376,  137  C.  C.  A.  184,  affirming  decree 
(D.  C.  1914)  213  Fed.  532. 

The  taking  of  so  much  of  a  copyright- 
ed work  as  to  materially  diminish  its 
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value,  or  the  appropriation  of  the  la- 
bors of  its  author  to  an  injurious  ex- 
tent, constitutes  infringement.  Folsom 
v.  Marsh  (C.  C.  1841)  Fed.  Cas.  No. 
4,901;  Greene  v.  Bishop  (C.  C.  1858) 
I'ed.  Cas.  No.  5,763;  Lawrence  v.  Dana 
(C.  C.  1869)  Fed.  Cas.  No.  8,136. 

Every  printing  for  sale  is  a  new  in- 
fringement, though  the  plates  were  en- 
graved more  than  two  years  before  the 
commencement  of  the  suit.  Reed  y. 
Carusi  (C.  0.  1845)  Fed.  Cas.  No.  11,- 
642. 

An  equity  suit  for  infringement  will 
be  referred  to  a  master  to  examine  as 
to  the  nature  and  extent  of  the  in- 
fringement, though  infringement  has 
been  established  on  the  principal  hear- 
ing. Lawrence  v.  Dana  (O.  C.  1869) 
Fed.  Cas.  No.  8,136. 

To  constitute  infringement,  it  is  not 
sufficient  to  show  that  a  method  of 
compilation  was  suggested  by  plain- 
tiff's work;  it  must  also  appear  that  it 
was  new  and  original  with  the  plaintiff. 
Bullinger  v.  Mackey  (O.  O.  1879)  Fed. 
Cas.  No.  2,127. 

A  new  orchestration  of  a  copyrighted 
opera,  using  only  such  scores  as  had 
previously  been  published  by  sanction 
of  the  author,  held,  no  infringement, 
The  lolanthe  Case  (O.  O.  1883)  15  Fed. 
439. 

Misleading  advertisements  of  a  re- 
print of  an  old  edition  of  Webster's 
Dictionary,  the  copyright  having  expir- 
ed, will,  on  application  of  the  owner 
of  the  copyright  of  subsequent  editions, 
be  enjoined.  Merriam  v.  Texas  Siftings 
Pub.  Co.  (C.  C.  1892)  49  Fed.  944. 

A  photogravure  company,  under  an 
agreement  with  defendants,  made  copies 
of  copyrigh£ed  engravings  and  etchings, 
omitting  the  tint,  title,  and  plate  mark, 
shipped  them  to  London,  and  there 
caused  the  tint,  title,  and  plate  mark  to 
bo  put  on,  and  delivered  the  finished 
pictures  to  defendants.  Held  that,  un- 
der this  section,  the  copyright  was  in- 
fringed, whether  the  unfinished  copies 
were  marketable  or  not.  Fishel  v. 
Lueckel  (C.  C.  1892)  53  Fed.  499. 

A  copyright  of  a  single  article  bound 
up  in  a  volume,  the  bulk  of  which  is 
public!  juris,  is  valid  against  an  unper- 
mitted reprint  of  the  copyrighted  book. 
Black  V.  Henry  G.  Allen  Co.  (C.  O. 
1893)  66  Fed.  764,  following  Black  v. 
Henry  G.  Allen  Co.  (C.  C.  1890)  42  Fed. 
618,  9  L.  R.  A.  433. 

Use  of  the  same  method  of  gather- 
ing information  through  one's  own  ef- 
forts does  not  infringe  upon  the  rights 
of  him  who  first  devised  such  method, 
although  both  gathered  the  information 
for  the  same  purpose.  Burnell  ▼. 
Chown  (C.  C.  1895)  69  Fed.  993. 

An  imitation  of  an  actress  while  sing- 
ing a  song  by  another  actress,  in  which 
she,  in  good  faith,  attempted  to  mimic 
the  postures  and  gestures  of  the  origi- 
nal actress,  etc.,  and  used  the  chorus 
of  the  song  only  as  a  vehicle  for  the 
imitation,  was  not  prohibited  h}  this 
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section  as  formerly  enacted.  Bloom  & 
Hamlin  y.  Nixon  (G.  G.  1903)  125  Fed. 
977. 

Where  a  publisher  Voluntarily  part- 
ed with  all  control  over  copyrighted 
books  by  selling  them  to  purchasers, 
such  purchasers  were  neither  licensees 
nor  agents  of  the  publisher,  though 
buying  the  books  for  resale,  and  hence 
such  resale  did  not  constitute  an  in- 
fringement of  the  copyright,  though  the 
books  so  sold  each  contained  a  notice 
tbat  no  dealer  was  licensed  to  sell  it 
at  a  less  price  than  that  fixed  by  the 
publisher,  and  that  a  sale  at  a  less 
price  would  be  treated  aa  an  infringe- 
ment of  the  copyright  Bobbs-Merrill 
Co.  V.  Straus  (C.  G.  1905)  139  Fed. 
155,  decree  affirmed  (1906)  147  Fed. 
15,  77  G.  G.  A.  607,  15  L.  R.  A.  (N.  S.) 
766.  which  is  affirmed  (1908)  28  Sup. 
Ct  722,  210  U.  S.  339,  52  L.  Ed.  1086. 

A  photograph  of  a  copyrighted  piece 
of  sculpture  is  a  "copy"  thereof,  with- 
in the  meaning  of  this  section,  and,  if 
made  without  authority  from  the  pro- 
prietor of  the  copyright,  is  an  infringe- 
ment thereof.  Bracken  ▼.  Rosenthal 
(C.  C.  1907)  151  Fed.  136. 

It  is  infringement  to  use  another's 
copyrighted  syllabus  and  digest  para- 
graphs without  original  digesting  or 
renoting  of  citations,  though  the  mate- 
rial, citations,  and  paragraphs  made 
use  of  could  have  been  obtained  by  orig- 
inal work  at  the  expense  of  greater  ef- 
fort West  Pub.  Go.  V.  Edward  Thomp- 
son Go.  (G.  G.  1909)  169  Fed.  833,  de- 
cree modified  (1910)  176  Fed.  833,  100 
C.  C.  A.  303. 

Actionable  infringement  of  copyright 
may  consist  of  mere  paraphrasing  or 
avoidance  of  the  appearance  of  copying 
while  still  appropriating  the  subject- 
matter.    Id. 

Existence  of  copyright  and  proof  of 
copying  held  essential  to  a  recovery  in 
a  suit  for  the  infringement  of  a  copy- 
right, under  this  section.  Davies  v. 
Bowes  (D.  G.  1913)  209  Fed.  53. 

Where  defendants  purchased  second- 
hand copies  of  a  copyrighted  set  of 
books  put  out  by  complainant,  and 
after  restoring  and  rebinding  delivered 
them  in  fulfillment  of  orders  taken  for 
new  sets,  such  act  did  not  constitute 
an  infringenment  of  complainant's  copy- 
right, but  at  most  constituted  unfair 
competition^  in  so  far  as  it  consisted 
of  a  palming  off  of  restored  goods  as 
those  of  complainant.  Bureau  of  Na- 
tional Literature  v.  Sells  (D.  G.  1914) 
211  Fed.  379. 

Where  a  secondhand  dealer  purchased 
complainant's  copyrighted  schoolbooks 
from  the  public,  and  not  only  cleaned 
and  rebound  them,  but  also  reproduc- 
ed and  incorporated  therein  any  omitted 
parts,  and  sold  the  copies  in  such  con- 
dition, such  reproduction  constituted 
an  infringement  of  complainant's  copy- 
right Ginn  &  Go.  v.  Apollo  Pub.  Go. 
(D.  G.  1914)  215  Fed.  •772. 

The  preparation  and  use  of  sheets  of 
memoranda  from  a  copyrighted  text- 


book in  tutoring  students  in  the  sub- 
ject-matter of  such  book  held  an  in- 
fringement Macmillan  Go.  v.  King  (D. 
G.  1914)  223  Fed.  862. 

9.  Intent  or  purpose^— Defendant  is  not 
entitled  to  a  charge  that  the  original 
and  copy  must  be  "substantially  identi- 
cal" ;  it  is  sufficient  if  the  charge  makes 
the  test  of  infringement  the  taking  of 
the  "substantial  ideas— the  distinctive 
characteristics"— of  the  original,  re- 
gardless of  intentional  variations  in  mi- 
nor particulars.  Springer  Lithographing 
Co.  V.  Falk  (1894)  59  Fed.  707,  8  G.  G. 
A.  224,  writ  of  error  dismissed  (1896) 
17  Sup.  Gt  998,  41  L.  Ed.  1179. 

Under  this  section  it  is  no  defense  to 
a  suit  to  enjoin  infringement  of  such  a 
copyright  that  defendant  did  not  know- 
ingly copy  complainant's  composition, 
but  without  knowledge  of  it  independ- 
ently produced  substantially  the  same 
thing.  Hein  v.  Harris  (1910)  183  Fed. 
107,  105  G.  C.  A.  399,  affirming  order 
(G.  G.  1910)  175  Fed.  875. 

Unlawful  printing,  copying,  or  selling 
of  a  copyrighted  photograph,  without 
the  consent  of  the  owner  of  tlie  copy- 
right having  been  proved,  an  intent  to 
violate  the  law  will  be  presumed.  Jour- 
nal Pub.  Go.  V.  Drake  (1912)  199  Fed. 
672,  118  G.  G.  A.  46. 

The  result  and  not  the  intention  at 
the  time  of  doing  the  .act  complained  of 
determines  the  question  of  infringe- 
ment Lawrence  v.  Dana  (G.  G.  1869) 
Fed.  Gas.  No.  8,136. 

When  the  infringement  of  copyright  is 
established,  the  question  of  intent  is 
immaterial.  Reed  v.  Holliday  (G.  G. 
1884)  19  Fed.  325;  Harper  v.  ShoppeU 
(G.  G.  1886)  26  Fed.  519;  Fishel  v. 
Lueckel  (G.  G.  1892)  53  Fed.  499. 

The  efforts  made  to  avoid  infringe- 
ment may  be  considered  in  determining 
whether  equitable  relief  should  be 
granted  because  of  the  unwitting  profit 
and  use  which  was  gained  from  the  in- 
sertion of  material  which  violated  the 
rights  of  others.  West  Pub.  Go.  v.  Ed- 
ward Thompson  Go.  (G.  G.  1909)  169 
Fed.  833,  decree  modified  (1910)  176 
Fed.  833,  100  G.  G.  A.  303. 

Where  complainants  used  the  name 
"St  Elmo"  as  the  name  of  a  copyright- 
ed play  based  on  the  plot  and  incidents 
of  the  novel  by  that  name,  it  is  not 
infringed  by  the  use  of  the  same  name 
by  defendants  in  the  production  of  a  dif- 
ferent play  constructed  from  the  same 
novel,  with  a  notice,  that  defendants 
were  the  authors  and  producers,  and 
that  it  was  not  complainants'.  C^laser 
V.  St  Elmo  Co.  (G.  G.  1909)  175  Fed. 
276. 

Where  defendant  published  a  copy- 
righted song  with  knowledge  of  the 
copyright  in  fact,  his  intent  was  not  ma- 
terial to  his  liability  for  infringement. 
Stern  v.  Jerome  H.  Remick  &  Go.  (G. 
G.  1910)  175  Fed.  282. 

10.  Copying  constituting  infringement 

in  generals— Phonographic  reproduction 
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of  musicoj  compositioii  not  a  copying  or 
publishing  within  the  meaning  of  the 
copyright  act.  White  Smith  Masic 
Pub.  Co.  V.  Apollo  Co.  (1908)  28  Sup. 
Ct  319;  Stern  v.  Rosey  (1901)  17  App. 
D.  C.  562. 

The  privilege  of  fair  use  accorded  to 
a  subsequent  writer  must  be  such,  and 
such  only,  as  will  not  cause  substantial 
injury  to  the  proprietor  of  the  first 
publication.  Sampson  &  Murdock  Co. 
y.  Seaver-Radford  Co.  (1905)  140  Fed. 
539,  72  0.  C.  A.  55. 

Using  lists  of  citations,  for  reference, 
taken  from  another's  copyrighted  work, 
but  which  might  have  been  obtained 
elsewhere,  is  not  such  copying  as  will 
constitute        infringement.  Edward 

Thompson  Co.  v.  American  Law  Book 
Co.  (1908)  157  Fed.  1003.  85  C.  C. 
A.  677,  affirming  decree  (C.  C.  1904) 
130  Fed.  639. 

Forms  of  advertisements  for  use  by 
dealers  which  were  misleading  and  con- 
tained untrue  statements  held  not  copy- 
rightable, and  use  thereof  not  an  in- 
fringement of  a  copyright.  Stone  ft 
McCarrick  v.  Dugan  Piano  Co.  (1915) 
220  Fed.  837,  136  C.  C.  A.  583,  affirm- 
ing decree  (D.  C.  1914)  210  Fed.  399. 

In  a  qui  tam  action  for  infringement 
of  the  copyright  of  a  chart,  the  ques- 
tion whether  defendant  copied  from 
plaintiflTs  survey  is  for  the  jury.  Blunt 
V.  Patten  (C.  C.  1828)  Fed.  Cas.  No. 
1,579. 

It  is  a  proper  question  for  the  jury 
whether  one  production  is  a  copy  of  the 
other  or  not,  and,  where  there  is  a 
small  variance,  whether  it  is  not  mere- 
ly colorable.  Blunt  v.  Patten  (C.  O. 
1828)   Fed.  Cas.  No.  1,580. 

To  constitute  a  piracy  of  copyright 
of  a  compilation  of  old  materials,  it 
must  be  shown  that  the  original  work 
has  been  either  substantially  copied, 
or  has  been  so  imitated  as  to  be  a  mere 
evasion  of  the  copyright.  Emerson  v. 
Davies  (0.  O.  1845)  Fed.  Cas.  No.  4,- 
436. 

A  dictionary  of  flowers  held  not  in- 
fringed by  a  much  smaller  dictionary  on 
a  different  plan,  copying  20  out  of  148 
definitions.  Webb  v.  Powers  (0.  0. 
1847)  Fed.  Cas.  No.  17,323. 

It  is  not  necessary  that  a  play,  to 
infringe  the  copyright  of  another, 
should  be  identical,  word  for  word. 
Boucicault  v.  Wood  (O.  O.  1867)  Fed. 
Cas.  No.  1,693. 

Where  two  exhibitions,  called  "Black 
Crook"  and  "Black  Rook,"  produced 
upon  spectators  the  impression  that 
they  were  substantially  the  same,  held 
that  one  was  a  colorable  imitation. 
Martinetti  v.  Maguire  (C.  C.  1867)  Fed. 
Cas.  No.  9,178. 

It  is  an  infringement  of  a  copyright- 
ed play  to  use  a  great  part  of  a  scene 
represented  by  actions  alone,  in  the 
same  order  and  sequence  of  events,  in 
a  manner  to  convey  the  same  sensations 
and    impressions     to    the    spectators. 
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Daly  v.  Palmer  (0.  0.  1868)  Fed.  Cas. 
No.  3.562. 

The  spectators  have  no  right  to  se- 
cure the  reproduction  of  a  play  by 
phonographic  or  other  means  indepen- 
dent of  memory.  Crowe  v.  Aiken  (C. 
C.  1870)  Fed.  Cas.  No.  3.441. 

A  design  for  playing  cards  is  infring- 
ed by  the  appropriation  of  those  fea- 
tures which  substantially  embrace  the 
novelty  of  the  conception,  and  the  value 
in  the  application  of  the  art  of  the  de- 
signer. Richardson  v.  Miller  (C.  G. 
1877)  Fed.  Cas.  No.  11,791. 

What  the  copyright  laws  secure  is 
the  exclusive  right  to  make  and  sell 
copies  of  copyrighted  matter,  but  an 
advertising  card  for  the  display  of 
paints  which  did  not  have  the  same 
words  and  sentences  as  the  copyright- 
ed card,  nor  any  allusion  to  the  plain- 
tiff's paints,  was  not  a  copy  thereof, 
and  publication  thereof  could  not  be 
restrained.  Eh  ret  v.  Pierce  (C.  C. 
1880)  10  Fed.  553,  554. 

It  is  difficult  to  say,  in  some  cases, 
what  constitutes  an  infringement  of  the 
copyright  of  a  map;  but  where  the 
subsequent  map  appears  to  have  been 
substantially  copied  from  the  prior 
one,  without  alteration  or  revision,  ex- 
cept in  scale  and  color,  there  is  clearly 
an  infringement,  which  authorizes  a 
court  of  equity,  to  enjoin  the  sale  of 
such  infringing  map,  and  to  require  the 
publisher  to  account  for  the  profits 
arising  from  the  sale  thereof.  Chap- 
man V.  Ferry  (C.  C.  1883)  18  Fed.  539. 

One  who  makes  a  plate  from  which 
a  copy  of  a  picture  in  an  illustrated 
paper  that  is  copyrighted  can  be  pro- 
duced, and  sells  the  plate  to  another, 
without  knowledge  or  reason  to  sup- 
pose that  the  latter  will  use  it  in  com- 
petition with  the  owner  of  the  copy- 
right, is  not  guilty  of  infringement. 
Harper  v.  ShoppeU  (C.  C.  1886)  26 
Fed.  519. 

To  infringe  a  copyright,  defendant 
must  have  actually  copied  or  "pirat- 
ed" the  production  of  plaintiff,  and  not 
merely,  while  ignorant  of  it.  have  made 
something  similar.  S.  S.  White  Den- 
tal Co.  V.  Sibley  (O.  C.  1889)  38  Fed. 
751. 

The  copyright  of  complainant's 
pamphlets  and  magazines  containing 
pictures  of  "Old  Sleuth"  are  not  in- 
fringed by  defendants'  books  having  a 
picture  of  "Old  Sleuth,  the  Detective," 
on  the  cover;  the  variations  being  suf- 
ficient to  make  the  pictures  very  dif- 
ferent. Munro  v.  Smith  (C.  C.  1890) 
42  Fed.  266. 

A  copyrighted  pamphlet  containing 
advertisements  and  explaining  a  cou- 
pon system  is  not  infringed  by  the  is- 
suance of  a  folded  paper,  which  con- 
tained advertisements,  and  explained 
another  coupon  system,  which  was  simi- 
lar in  some  respects  to  that  of  the 
plaintiff,  but  which  differed  in  material 
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respects.  Mutual  Advertising  Go.  ▼. 
Refo  (C.  C.  1896)  76  Fed.  961. 

Where  defendants  took  the  infring- 
ing books  and  compared  them  with  the 
aathorities  from  which  complainant's 
compilations  were  made,  striking  out 
the  portions  which  were  not  there 
found,  and  republishing  the  remainder 
in  a  new  edition,  such  use  of  the  in- 
fringing publication  was  within  defend- 
ants' rights.  Colliery  Engineer  Go.  ▼. 
Ewald  (C.  C.  1903)  126  Fed.  843. 

Defendant  published  a  book  purport- 
ing to  contain  the  summer  and  winter 
addresses  of  cottagers  at  Newport  and 
other  summer  resorts,  in  the  prepara- 
tion of  which  he  made  use  to  some  ex- 
tent of  the  books  of  complainant,  but 
it  did  not  appear  that  he  used  the  selec- 
tions of  prominent  persons  made  there- 
in. It  is  doubtful  if  the  copying  or 
verifying  of  a  small  number  of  winter 
addresses  of  persons  or  families  from 
complainant's  books  would  be  an  in- 
fringement, but  that  as  to  the  special 
features,  such  as  giving  the  members 
of  households,  or  the  maiden  names  of 
married  women,  complainant  was  pro- 
tected by  its  copyrights.  Social  Regis- 
ter Ass'n  V.  Murphy  (O.  O.  1904)  128 
Fed.  116. 

Substantial  identity  between  a  copy- 
righted article  and  an  alleged  infring- 
ing one  creates  presumption  against  the 
pablisher  of  the  latter  article,  which  he 
must  overcome.  Encyclopaedia  Britan- 
nica  Co.  v.  American  Newspaper  Ass'n 
(C.  C- 1904)  130  Fed.  460,  order  affirm- 
ed Werner  Co.  v.  Encydopiedia  Britan- 
nica  Co.  (1905)  134  Fed.  831,  1024,  67 
C.  0.  A.  281. 

To  constitute  an  invasion  of  a  copy- 
right it  is  not  necessary  that  the  whole 
work  should  be  copied,  but  is  sufficient 
if  so  much  is  taken  that  the  value  of 
the  original  is  sensibly  diminished,  or 
the  labors  of  the  author  are  substan- 
tially and  injuriously  appropriated  by 
another.  West  Pub.  Co.  v.  Edward 
Thompson  Co.  (C.  C.  1909)  169  Fed. 
8.33,  decree  modi^d  (1910)  176  Fed. 
833,  100  C.  C.  A.  303. 

The  term  "copying,"  when  used  with 
reference  to  infringement  of  copyright- 
ed legal  publications,  includes  not  only 
paraphrasing,  but  also  appropriation 
of  the  literary  work  and  ideas  of  an- 
other, which  includes  arrangement  and 
selection  as  well  as  language.    Id. 

On  the  expiration  of  the  copyright 
of  a  novel,  any  person  may  use  the 
plot  for  a  play,  copy  or  publish  it,  or 
make  any  other  use  of  it  he  sees  fit. 
Glaser  v.  St  Elmo  Co.  (C.  C.  1909)  175 
Fed.  276. 

The  copyrights  covering  the  Digests 
of  the  American  Digest  System  held 
infringed  by  the  American  and  English 
Encyclopeedia  of  Law  and  the  Encyclo- 
paedia of  Pleading  and  Practice.  West 
Pab.  Co.  V.  Edward  Thompson  Co.  (0. 
C.  1911)   184  Fed.  749. 

The  copyrights  covering  the  Repor- 


ters of  the  National  Reporter  System, 
and  the  Digests  of  the  American  Digest 
System,  held  valid.     Id. 

Whether  an  author  of  a  book  may  use 
the  form  and  wording  of  a  prior  index 
depends  upon  circumstances  and  the 
contents  of  the  two  books.  White  v. 
Bender  (C.  C.  1911)  185  Fed.  921. 

Copying  the  whole  or  a  substantial 
part  of  a  copyrighted  work  is  an  es- 
sential element  of  infringement;  it  be- 
ing insufficient  that  mere  words  or 
lines  have  been  abstracted.  Hoffman 
V.  Le  Traunik  (D.  C.  1913)  209  Fed. 
375. 

Defendant's  printed  lecture  on  the 
administration  of  medicines  was  prac- 
tically identical  with  complainant's 
printed  lecture  on  the  same  subject. 
The  original  sources  of  inforfnation 
were  the  same,  but  it  appeared  that 
the  author  of  defendant's  lecture  had 
complainant's  lecture  in  his  possession 
at  the  time  he  was  writing  for  defend- 
ant Held,  that  infringement  appeared, 
though  there  were  differences  in  the 
phrasing  of  the  material  and  some  dif- 
ferences in  style.  Chautauqua  School 
of  Nursing  v.  National  School  of  Nurs- 
ing (D.  C.  1914)  211  Fed.  1014. 

A  copyrighted  work  is  subject  to  fair 
criticism,  either  serious  or  humorous, 
and  for  that  purpose  may  be  pictured 
or  quoted,  without  infringing  the  copy- 
right. HiU  V.  Whalen  &  Martell  (D. 
C.  1914)  220  Fed.  359. 

One  test  to  determine  whether  a  par- 
ody is  a  mere  criticism  or  a  reproduc- 
tion is  whether  the  parody  given  is  such 
as  will  materially  reduce  the  demand 
for  the  original  by  partially  satisfying 
that  demand.     Id. 

II.  Books  or  other  literary  works— 
In  general.— The  publication  in  the 
United  States  of  a  photographic  re- 
print of  the  copyrighted  English  edi- 
tion of  a  work  also  copyrighted  and 
published  in  this  country,  and  import- 
ed for  that  purpose,  constituted  an  in- 
fringement of  complainant's  copyright. 
O.  &  C.  Merriam  Co.  v.  United  Dic- 
tionary Co.  (1906)  146  Fed.  354.  76 
C.  O.  A.  470,  reversing  decree  (C.  C. 
1905)  140  Fed.  768,  and  decree  af- 
firmed United  Dictionary  Co.  v.  Q.  & 
C.  Merriam  Co.  (1908)  28  Sup.  Ct  290, 
208  U.  S.  260,  52  L.  Ed.  478. 

Photographs  of  a  dramatization  do 
not,  as  such,  infringe  the  copyrighted 
book  or  drama.  Harper  &  Bros.  v. 
Kalem  Co.  (1909)  169  Fed.  61,  94  C.  C. 
A.  429,  decree  affirmed  Kalem  Co.  v. 
Harper  Bros.  (1911)  82  Sup.  Ct.  20. 
222  U.  S.  55,  56  L.  Ed.  92,  Ann.  Gas. 
1913A,  1285. 

A  copyrighted  book  under  a  certain 
topic  is  infringed  by  a  book  in  the  same 
style  under  the  same  name,  though  the 
articles  and  pictures  composing  the 
books  are  taken  from  a  common  source, 
and  although  the  title  has  formerly 
been  used  by  others,  provided  that  such 
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use  has  been  confined  to  publications 
essentially  different.  Estes  v.  Williams 
(C.  C.  1884)  21  Fed.  189. 

Typewriting  or  mimeographing  con- 
stitutes a  "printing,"  within  the  mean- 
ing of  the  copyright  statutes.  Macmil- 
lan  Co.  V.  King  (D.  O.  1914)  223  Fed. 
862. 

There  is  a  "publication,"  within  the 
meaning  of  the  copyright  statutes, 
though  the  number  of  persons  to  whom 
copies  are  delivered  is  limited.    Id. 

12.  —  Fair  or  unfair  use.— Where 

nearly  one- third  of  defendant's  work 
was  pirated  from  plaintiff's  copyrighted 
work,  and  half  the  remainder  based, 
though  not  unfairly,  upon  plaintifiTs 
work  and  difficult  to  segregate  from 
original  matter,  the  whole  work,  except 
the  portion  from  original  sources,  will 
be  enjoined;  but  defendants  may  show 
the  portion  prepared  by  fair  use  of 
plaintiff's  work,  and  have  it  excluded 
from  the  injunction.  West  Pub.  Co. 
V.  Lawyers*  Co-operative  Pub.  Co. 
(1897)  79  Fed.  756,  26  C.  C.  A.  648, 
35  L.  R.  A.  400,  reversing  decree  (C.  C. 
1894)   64  Fed.  360,  25  L.  R.  A.  441. 

A  copyrighted  syUabus  to  a  legal 
opinion  is  infringed  by  an  unfair  appro- 
priation of  the  compiler's  labor,  though 
his  language  is  not  reproduced.    Id. 

A  large  number  of  instances  of  copy- 
ing from  another's  copyrighted  work, 
sufficient  to  indicate  systematic  piracy, 
is  proof  of  unfair  use,  though  defend- 
ant denied  any  such  use  of  plaintiff's 
work.    Id. 

When  it  is  conclusively  shown  from 
internal  evidence  that  a  subsequent  di- 
gester has  made  an  unfair  use  of  any 
part  of  a  copyrighted  syllabus,  the  pre- 
sumption is  that  he  made  use  of  the 
whole.     Id. 

Utilization,  with  other  citations,  of 
those  found  in  a  previous  copyrighted 
work  on  the  same  subject,  in  support  of 
the  author's  own  text— such  text  being 
original  and  in  no  part  copied  from  the 
earlier  work — is  a  fair  use  and  does  not 
infringe  its  copyright  Edward  Thomp- 
son Co.  y.  American  Law  Book  Co. 
(1903)  122  Fed.  922,  59  C.  C.  A.  148, 
62  L.  R.  A.  607,  reversing  order  (C.  0. 
1903)  121  Fed.  907. 

Use  of  another's  copyrighted  rating 
book  merely  for  the  purpose  of  check- 
ing names  or  in  a  few  cases  to  compare 
ratings  where  there  was  reason  to  ques- 
tion the  accuracy  of  those  obtained  by 
defendant,  the  facts  published  by  de- 
fendant having  in  every  case  been  ob- 
tained by  independent  investigation, 
was  a  fair  use,  and  not  an  infringement 
of  the  copyright  Dun  v.  Lumbermen's 
Credit  Ass'n  (1906)  144  Fed.  83,  75  C. 
C.  A.  241,  judgment  affirmed  (1908)  28 
Sup.  Ct  335.  209  U.  S.  20,  52  L.  Ed, 
663,  14  Ann.  Cas.  501. 

Copies  so  taken  for  purposes  of  in- 
struction cannot  be  applied  to  any  oth- 
er purpose.  Bartlette  v.  Crittenden  (0. 
C.  1847)  Fed.  Cas.  No,  1,082. 
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Some  similarities  and  some  use  of 
prior  works,  even  to  copying  small 
parts,  are  tolerated  in  some  kinds  of 
books,  such  as  dictionaries  of  all  de- 
scriptions, gazetteers,  grammars,  maps, 
arithmetics,  almanacs,  concordances,  cy- 
clopedias, itineraries,  guide  books,  and 
similar  publications.  Webb  v.  Powers 
(C.  C.  1847)  Fed.  Cas.  No.  17,323. 

A  limited  use  of  a  copyrighted  book 
may  be  made  by  a  subsequent  writer, 
but  it  is  not  necessary  that  the  larger 
part  of  the  work  should  be  copied,  to 
constitute  an  infringement  Drury  ▼. 
Ewing  (C.  a  1862)  Fed.  Cas.  No.  4,- 
095;  Lawrence  v.  Dana  (C.  C.  1869) 
Fed.  Cas.  No.  8,136. 

Consulting  and  using  the  works  of  an 
earlier  writer  on  the  same  subject  is  a 
fair  use  of  them,  when  they  have  not 
been  drawn  from  to  a  substantial  de- 
gree. Simms  v.  Stanton  (C.  C.  1896) 
75  Fed.  6. 

Use  of  plaintiff's  credit  book  for  the 
purpose  of  discovering  names  of  in- 
dividuals, firms,  and  corporations  en- 
gaged in  business,  to  be  inserted  in  de- 
fendant's publication  which  it  was  pre- 
paring, was  not  such  an  unfair  use  as 
to  entitle  complainant  to  an  Injunction 
pendente  lite.  Dun  v.  International 
Mercantile  Agency  (O.  C.  1903)  127 
Fed.  173. 

Use  of  data  from  a  copyrighted  work, 
as  a  basis  for  investigation  of  orig- 
inal sources  of  information,  the  re- 
sults of  which  are  published,  is  a  fair 
use.  Sampson  &  Murdock  Co.  v. 
Seaver-Radford  Co.  (C.  C.  1905)  134 
Fed.  890,  decree  reversed  (1905)  140 
Fed.  539,  72  C.  O.  A.  55. 

One  who  is  compiling  a  general  di- 
rectory of  a  city  has  the  right,  after 
making  his  own  canvass,  to  take  a  part 
of  the  names  and  addresses  contained 
in  another  copyrighted  general  direc- 
tory, go  to  the  original  sources  of  in- 
formation, ascertain  how  far  the  exist- 
ing facts  concur  with  the  statements 
of  the  first  directory,  and  then  to  print 
and  publish  the  result  as  his  own,  aban- 
doning what  is  not  found,  and  changing 
what  his  investigation  shows  should 
be  changed,  and  printing  without  change 
what  he  has,  by  means  of  his  own  inves- 
tigation, found  to  be  correct  at  the  time 
such  investigation  was  made;  and  such 
right  is  not  lost  by  the  fact  that  a  per- 
son, in  going  to  the  sources  of  informa- 
tion, takes  with  him  memoranda  of 
names  and  addresses  copied  from  the 
first  directory,  changing  them  when  his 
investigation  shows  they  should  be 
changed  to  correspond  with  the  facts, 
and  checking  them  as  correct  when  they 
prove  to  be  correct     Id. 

It  is  not  unfair  to  use  a  prior  copy- 
righted directory  for  checking  up  an- 
other's own  canvass,  independently 
made,  and  to  publish  the  result  as  so 
verified  as  his  own.  Hartford  Printing 
Co.  V.  Hartford  Directory  &  Publish* 
ing  Co.  (C.  C.  1906)  146  Fed.  332. 
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A  writer  may  be  guided  by  earlier 
copyrighted  work,  may  consult  the 
original  authorities,  and  may  use  those 
which  he  considers  applicable  in  sup- 
port  of  his  own  original  text,  without 
being  guilty  of  infringement  West 
Pub.  Co.  ▼.  Edward  Thompson  Co.  (C. 
C.  1909)  169  Fed.  833,  decree  modified 
(1910)  176  Fed.  833,  100  C.  C.  A.  303. 

A  writer  of  a  law  text-book  may  use 
a  copyrighted  digest  of  decisions  and 
may  copy  lists  of  cases  therefrom,  to 
assist  him  in  running  down  the  cases, 
and  such  use  is  a  fair  one  and  within 
the  purpose  for  which  the  digest  is  sold ; 
but  extensive  copying  or  paraphrasing 
of  the  language  of  the  syllabi  in  the  di- 
gest is  an  unfair  use  and  constitutes 
an  infringement  of  the  copyright.    Id. 

The  classification  of  a  series  of  dta- 
tions  and  notes  which  resembled  the 
arrangement  in  the  copyrighted  digests, 
and  in  the  making  of  which  some  as- 
sistance had  been  obtained  from  the  use 
of  such  digests,  did  not  constitute  an 
unfair  use.    Id. 

Use  of  copyrighted  digest  paragraphs 
and  syllabus  headnotes  by  a  law  writ- 
er, after  he  has  yerified  them,  in  the  of- 
ficial publications  or  in  works  as  to 
which  rights  of  copyright  have  been 
lost,  is  not  an  infringement    Id. 

The  owner  of  a  copyrighted  legal  di- 
gest is  not  entitled  to  equitable  relief 
against  another  publication,  solely  be- 
cause the  writer  of  the  latter  saved 
stenographic  or  manual  handwriting  by 
cutting  or  copying  the  words  of  the  ci- 
tations from  the  digest,  where  no  lit- 
eraiy  ability  is  appropriated  in  the  ar- 
rangement or  collection  of  the  cases 
themselves;  but  if  such  saving  can  be 
brought  within  the  term  "unfair  use," 
the  copyright  owner  is  entitled  to  dam- 
ages.    Id. 

Where  a  subsequent  writer  takes 
copyrighted  work  merely  as  a  conven- 
ient and  cheap  method  of  transcribing 
his  original  material,  or  uses  printed 
lists  of  words  or  names  to  make  clear 
and  legible  copy,  and  it  is  shown  that 
the  entire  subsequent  work  is  original 
on  the  part  of  the  writer,  with  the 
exception  of  the  saving  in  handwriting 
or  stenographic  preparation,  the  rem- 
edy of  the  original  copyright  owner  is 
not  by  injunction;  but  he  is  entitled  to 
damages  for  the  mere  mechanical  sav- 
ing, if  such  mechanical  use  or  saving 
could  be  brought  within  the  term  "un- 
fair use,"  although  it  would  not 
amount  to  literary  piracy.     Id. 

Using  plaintifPs  copyrighted  work  in 
preparing  a  new  one,  and  striking  out 
an  references  to  complainant's  publi- 
cation wherever  reference  to  original 
sources  could  be  substituted,  was  suffi- 
cient to  raise  an  inference  against  de- 
fendant's good  faith,  and  that  its  use  of 
the  material  was  unfair  unless  com- 
plainant's rights  had  been  lost  or  aban- 
doned.   Id. 
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A  law  book  author  may  copy  the  ci- 
tation of  a  prior  author,  if  he  exam- 
ines and  verifies  the  cases  cited,  and 
may  use  them  in  the  same  order,  and 
with  additions  or  subtractions.  White 
V.  Bender  (C.  C.  1911)  185  Fed.  921. 

A  publisher  and  seller  of  copyrighted 
books  held  not  entitled  to  restrain  a 
secondhand  dealer  from  purchasing  the 
books  from  the  public,  renovating,  re- 
binding  and  selling  them  again  for  what 
they  were,  on  the  ground  of  alleged  un- 
fair competition.  Crinn  &  Co.  v.  Apol-. 
lo  Pub.  Co.  (D.  C.  1914)  215  Fed.  772. 

13.  —  Copyingd->A  work  of  866 
pages,  of  which  353  were  copies  of  offi- 
cial and  private  letters  taken  from  a 
copyrighted  work,  which  had  pub- 
lished them  under  contract  with  the 
owners,  held  a  piracy.  Folsom  v. 
Marsh  (C.  C.  1841)  Fed.  Gas,  No.  4,- 
901. 

One  compiler  cannot  avail  himself  of 
the  labor  of  another  by  copying  from 
his  book  extracts  from  common  sourc- 
es. Story  V.  Holcombe  (C.  C.  1847) 
Fed.  Oas.  No.  13,497;  Banks  v.  Mc- 
Divitt  (C.  C.  1875)  Fed.  Cas.  No.  961. 

Piratical  cop3ing  is  not  confined  to 
literal  repetition.  Greene  v.  Bishop 
(C.  C.  1858)  Fed.  Cas.  No.  5,763. 

It  would  not  be  an  infringement  of 
a  book  within  these  sections  to  pre- 
pare and  arrange  the  type  in  exact  imi- 
tation of  the  original  so  that  a  copy  of 
the  book  might  be  produced  by  print- 
ing. Harper  v.  Shoppell  (C.  G.  1886) 
26  Fed.  519,  520. 

Where  parts  of  a  series  of  legal  forms 
are  identical  with  those  of  a  former 
copyrighted  series,  except  for  a  word 
or  two  inserted  in  several  places,  the 
whole  series  showing  a  substantial  iden- 
tity, and  the  counsel  employed  to  draw 
up  the  second  series  acknowledges  hav- 
ing had  the  first  before  him  while  so 
doing,  the  second  series  will  be  regard- 
ed as  a  copy  of  the  first,  and  an  in- 
fringement Brightley  v.  Littleton  (G. 
C.  1888)  37  Fed.  103. 

Where  defendant  published  a  book, 
edited  and  compiled  by  the  same  per- 
son who  compiled  complainant's  copy- 
righted work,  and  11  errors,  consisting 
of  incorrect  citations  in  complainant's 
work,  appeared  verbatim  in  defendant's 
compilation,  such  errors  justified  an  in- 
ference of  infringement  of  complain- 
ant's copyright  entitling  complainant  to 
a  preliminary  injunction;  the  only  ex- 
planation offered  therefor  being  that 
the  similarity  of  mistake  was  acciden- 
tal. George  T.  Bisel  Co.  v.  Welsh  (C. 
G.  1904)  181  Fed.  564. 

Copying  names  and  information  from 
another's  copyrighted  directory,  and, 
after  verifying  such  information,  re- 
publishing it  without  alteration,  is  an 
infringement  of  complainant's  copy- 
right Sampson  &  Murdock  Co.  v. 
Seaver-Radford  Go.    (1905)    140   Fed. 
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539,  72  O.  0.  A.  55,  reversing  decree 
(C.  0.  1905)  134  Fed.  890. 

The  copying  or  paraphrasing  of  the 
syllabi  from  a  copyrighted  report  of 
law  case  by  a  snbsequent  publisher  of  a 
similar  report  or  a  digest  constitutes 
an  infringement  of  the  copyright  West 
Pub.  Co.  V.  Eidward  Thompson  Co. 
(1910)  176  Fed.  833,  100  C.  C.  A.  303, 
modif^g  decree  (C.  O.  1909)  169  Fed. 
833. 

14.  —  Extracts  and  quotatlonsd— A 

compiler  or  reviewer  cannot  extract 
from  a  copyrighted  work  so  as  to  con- 
vey the  same  knowledge  as  the  original 
book.  Story  v.  Holcombe  (C.  C.  1847) 
Fed.  Cas.  No.  13,497. 

Where  complainant  copyrighted  a 
manual  of  salesmanship,  designed  to 
teach  piano  dealers  how  to  advertise, 
the  publication  of  a  part  of  the  book  as 
an  advertisement  by  a  dealer  did  not 
constitute  an  infringement.  Stone  & 
McCarrick  y.  Dugan  Piano  Co.  (D.  C. 
1914)  210  Fed.  399. 

15.  —  Compilations^— A  compilation 
of  matter  in  the  form  of  notes  to  mat- 
ter not  subject  to  copyright  is  protect- 
ed by  a  copyright  of  the  entire  book, 
and  such  copyright  is  infringed  by  the 
adoption  of  such  notes  in  another  edi- 
tion of  the  same  matter.  Gray  v.  Rus- 
sell (C.  C.  1839)  Fed.  Cas.  No.  5,728. 

The  use  of  annotations  in  a  copyright- 
ed book,  or  of  citations  from  such  an- 
notations, though  the  extracts  are  not 
copied,  without  the  author's  consent 
in  a  subsequent  edition,  was  an  in- 
fringement. Lawrence  v.  Dana  (C.  C. 
1869)  Fed.  Cas.  No.  8,136. 

In  printing  court  rules,  it  is  an  in- 
fringement to  copy,  from  an  annotated 
edition  of  such  rules,  citations  of  au- 
thorities contained  in  such  annotations. 
Banks  v.  McDivitt  (C.  C.  1875)  Fed. 
Cas.  No.  961. 

16.  — -  AliridgmentSd-^The  question 
of  violation  of  copyright  may  depend 
upon  the  value,  rather  than  the  quanti- 
ty, of  the  selected  materials;  as  where, 
in  an  abridgment,  only  the  unimportant 
parts  are  omitted,  or,  under  pretense  of 
a  review,  the  substance  of  an  original 
work  is  given.  Gray  v.  Russell  (C.  O. 
1839)  Fed.  Cas.  No.  5,728. 

An  abridgment  which  is  a  substantial 
condensation  of  the  materials  of  the 
original  work,  and  which  requires  intel- 
lectual labor  and  judgment,  does  not 
constitute  piracy;  but  an  abridgment 
consisting  of  extracts  of  the  essential 
or  most  valuable  portions  of  the  orig- 
inal work  is  a  piracy.  Folsom  v.  Marsh 
(C.  C.  1841)  Fed.  Cas.  No.  4,901. 

A  fair  abridgment,  though  it  injure 
the  sale  of  the  original  book,  is  law- 
ful; otherwise  as  to  a  compilation. 
Story  V.  Holcombe  (C.  C.  1847)  Fed. 
Cas.  No.  13,497. 

Where  one -fifteenth  of  an  abridg- 
ment was  copied  from  the  work  abridg- 
ed, it  is  an  infringement.     Id. 

The  doctrine  of  the  right  to  abridgo 
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criticised,  and  held,  that  a  copyright 
should  be  protected  under  the  rule  ap- 
plicable to  a  patented  machine.     Id. 

A  booklet  entitled  "Opera  Stories," 
consisting  of  mere  fragmentary  state- 
ments of  the  story  and  characters  of 
the  operas,  taken  from  descriptions  oth- 
er than  the  librettos,  was  not  an  in- 
fringement of  the  copyrights  on  the 
librettos.  G.  Ricordi  &  Co.  v.  Mason 
(1913)  210  Fed.  277,  127  C.  C.  A.  125, 
affirming  decrees  (C.  C.  1911)  201 
Fed.  182,  and  (D.  C.  1912)  201  Fed. 
184. 

17.  —  Digests^— Law  writers  may 
consult  copyrighted  digests  for  clues  to 
the  holdings  of  cases  as  a  means  of 
locating  cases  relating  to  a  particular 
subject  and,  subject  to  verification,  col- 
lect cases  cited,  and  classify  them  un- 
der the  same  legal  head,  without  being 
guilty  of  infringement,  if  the  literary 
work  or  arrangement  of  the  digests  is 
not  appropriated.  West  Pub.  Co.  v. 
Bdward  Thompson  Co.  (C.  C.  1909) 
169  Fed.  833,  decree  modified  (1910) 
176  Fed.  833,  100  C.  C.  A.  303. 

Where  a  legal  writer  has  formulated 
a  proposition,  his  direction  to  his  ste- 
nographer to  add  the  citations  shown 
by  all  of  the  copyrighted  digests  does 
not  constitute  infringement,  if  he  has 
previously  verified  the  citations,  and 
found  them  to  be  correct.    Id. 

18.  —  TranalationSd— A  translation 
of  a  copyrighted  romance  into  another 
language  is  not  an  infringement  of  the 
copyright,  though  the  author  has  her- 
self a  copyrighted  translation.  Stowe 
V.  Thomas  (C.  C.  1853)  Fed.  Cas.  No. 
13,514. 

19.  —  Improvements  and  additions. 

—The  fact  that  one  publication  is  an 
improvement  on  the  other  will  not  pre- 
vent it  being  an  infringement  if  a  ma- 
terial part  of  the  other  publication  is 
used.  Drury  v.  Ewing  (C.  C.  1862) 
Fed.  Cas.  No.  4,095. 

20.  Maps  and  charts.— Under  these 
sections  a  purchaser  under  execution 
of  a  copper  plate  of  the  map  has  no 
right  to  use  the  same  to  print  maps. 
Stephens  v.  Cady  (1852)  14  How.  528, 
531,  14  L.  Ed.  528. 

A  copyrighted  map  of  one  dty  is  not 
infringed  by  publishing  a  map  of  an- 
other city,  though  using  the  same  color 
scheme  and  key.  Perris  v.  Hexamer 
(1878)  99  U.  S.  674,  675,  25  L.  Ed.  308. 

The  unauthorized  use  by  a  map  mak- 
er of  the  surveys  upon  which  a  copy- 
righted map  is  based  is  an  infringement 
of  the  copyright.  Blunt  v.  Patten  (C. 
C.  1828)  Fed.  Cas.  No.  1,579. 

The  copyright  in  a  chart  is  violated 
only  when  another  copies  therefrom, 
and  avails  himself  of  the  labor  and 
skill  of  the  author.  Blunt  v.  Patten 
(C.  C.  1828)  Fed.  Cas.  No.  1^580. 

Taking  the  boundaries  of  townships 
from  another  map  without  going  to  the 
common  source  of  information  is  an 
infringement    Farmer  y.  Calvert  lith- 
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o^raphing,  Enin^aying  &  Map  Pub.  Oo. 
(C.  C.  1872)  Fed.  Gas.  No.  4,651. 

A  copyright  of  a  chart  or  compilation 
from  common  sources  is  infringed  where 
the  defendants  have  used  the  plan,  ar- 
rangements, and  illustrations  of  com- 
plainant's work  as  the  model  for  their 
own  work,  with  colorable  alterations 
and  variations  only.  Lawrence  v.  Cup- 
pies  (C.  C.  1875)  Fed.  Cas.  No.  8,135. 

Copyright  of  a  chart  showing  "gum 
sections"  of  artificial  teeth  did  not  cover 
the  plan  or  arrangement  of  the  gum 
sections,  and  there  was  no  infringe- 
ment by  another  who  made  a  similar 
chart,  illustrating  the  teeth  in  the  same 
manner.  S.  S.  White  Dental  Co.  ▼• 
Sibley  (C.  C.  1889)  38  Fed.  751. 

Where  every  part  of  a  map  is  copied 
from  a  copyrighted  map,  infringement 
is  not  avoided  because  certain  features 
of  the  copyrighted  map  are  omitted 
therefrom.  Woodman  v.  Lydiard-Pet- 
erson  Co..(C.  C.  1912)  192  Fed.  67. 

21.  Dramatic  composltionsw-One  who 

writes  and  copyrights  a  play  based  on 
a  novel,  the  copyright  on  which  has 
expired,  and  bearing  the  same  title, 
cannot  prevent  another  from  giving  the 
same  name  to  a  different  play  con- 
structed from  the  same  noveL  Atlas 
Mfg.  Co.  V.  Street  &  Smith  (1913)  204 
Fed.  398,  122  C.  O.  A.  568,  47  L.  R.  A. 
(N.  S.)  1002,  appeal  dismissed  Street  & 
Smith  V.  Atlas  Mfg.  Co.  (1913)  34  Sup. 
Ct  73,  231  U.  S.  348,  58  L.  Ed.  262. 

Dramatic  composition,  having  a  dual 
personality  for  its  motif,  held  not  an 
infringement  or  plagiarism  of  complain- 
ants' copyrighted  play,  having  the  same 
motif.  Bachman  v.  Belasco  (1915)  224 
Fed.  817,  140  C.  C.  A.  263,  affirming 
decree  (D.  C.  1913)  224  Fed.  815. 

Owner  of  copyrighted  play  cannot  de- 
prive others  from  using  similar  situa- 
tions obtained  from  a  common  source, 
and  not  from  the  play.    Id. 

CBBea  on  the  subject  of  literary  prop- 
erty, especially  in  dramatic  composi- 
tions, reviewed,  at  great  length  by  Cad- 
walader.  District  Judge.  Keene  v. 
Wheatley  (C.  C.)  Fed.  Cas.  No.  7,644. 

The  right  to  a  copyright  in  a  musical 
composition  depending  upon  authorship, 
and  what  constitutes  an  infringement 
therefor.  Reed  v.  Carusi  (C.  C.  1845) 
Fed.  Cas.  No.  11,642. 

The  question  of  infringement  of  a 
<^P7righted  dramatic  composition  con- 
ndered.  Daly  v.  Palmer  (C.  C.  1868) 
Fed.  Cas.  No.  3,552. 

An  opera  is  more  like  a  patented  in- 
vention than  a  common  book,  as  to  the 
role  that  he  who  obtains  similar  results, 
better  or  worse,  by  similar  means, 
though  the  opportunity  is  furnished  by 
an  unprotected  book,  should  be  held  to 
infringe  the  rights*  of  the  composer. 
Thomas  v.  Lennon  (C.  C.  1883)  14  Fed. 

Strictly  the  only  Invasion  of  a  copy- 
right consists  in  the  multiplication  of 
copies  of  the  author's  production  with- 
out his  consent.  Any  other  use  of  it, 
•odi  as  for  the  purpose  of  public  read- 


ing or  recitation  is  not  piracy.  But  the 
copyright  laws  of  congress  recognize 
the  playright  of  the  author  or  proprie- 
tor of  a  dramatic  composition,  and  se- 
cure to  him  the  exclusive  privilege  of 
its  public  representation  on  the  stage. 
The  Mikado,  etc.,  Case  (C.  C.  1885) 
26  Fed.  183,  185. 

Where  the  only  similarity  is  in  the 
general  plan  of  the  entertainment,  and 
the  representation  by  pictures  of  the 
rapid  changing  of  clothes  by  a  person, 
neither  of  which  can  be  protected  by 
copyright,  there  is  no  infringement. 
Barnes  v.  Miner  (C.  C.  1903)  122  Fed. 
480. 

To  constitute  an  infringement  on  a 
copyrighted  story,  it  is  sufficient  if  the 
essence  of  a  play  is  taken  from  an 
original  literary  production.  Dam  v. 
Kirke  La  SheUe  Co.  (C.  C.  1908)  166 
Fed,  589,  decree  affirmed  Same  v.  Kirk 
La  Shelle  Co.  (1910)  175  Fed.  902,  99 
C.  C.  A.  392,  20  Ann.  Cas.  1173. 

Two  theatrical  plays,  although  hav- 
ing different  names,  held  so  similar  in 
characters,  plot,  action,  and  dialogue  as 
to  render  the  production  of  one  by  de- 
fendant a  violation  of  a  preliminary  in- 
junction restraining  her  from  produc- 
ing the  other.  Eisfeldt  v.  Campbell 
(C.  C.  1909)  171  Fed.  594. 

A  copyrighted  play  based  on  a  novel 
the  copyright  of  which  had  expired  can- 
not be  used  by  another  author  in  con- 
structing a  different  play.  Glaser  v. 
St  Elmo  Co.  (C.  C.  1909)  175  Fed.  276. 

The  copyright  of  cartoons  of  imag- 
inary characters  held  infringed  by  a 
dramatic  performance  in  which  there 
were  characters  of  similar  names,  ap- 
pearance, and  speech.  Hill  v.  Whalen 
&  Martell  (D.  C.  1914)  220  Fed,  359. 

Copyright  of  play  held  not  infringed, 
though  there  were  some  similar  char- 
acters and  phraseology  in  the  two  plays. 
Vernon  v.  Sam  S.  &  Lee  Shubert  (D.  C. 
1915)  220  Fed.  604. 

A  performance  in  words  and  music 
only  may  infringe  a  dramatico-musical 
copyright,  and  it  is  immaterial  whether 
the  performance  is  only  of  a  scene  or 
a  part  thereof;  nor  need  it  be  for  profit 
to  infringe  the  copyright.  Herbert  v. 
Shanley  Co.  (D.  C.  1915)  222  Fed.  344. 

22.  Musloai  oompositions^— Perforat- 
ed rolls  which,  when  used  in  connection 
with  mechanical  piano  players,  repro- 
duce in  sound  copyrighted  musical  com- 
positions, do  not  infringe  the  copyright 
in  such  compositions  under  this  section. 
White-Smith  Music  Pub.  Co.  v.  Apollo 
Co.  (1908)  28  Sup.  Ct  319,  209  U.  S. 
1,  52  L.  Bd.  655,  14  Ann.  Cas.  628, 
affirming  judgment  (1906)  147  Fed.  226, 
77  C.  C.  A.  368,  which  affirmed  (C.  C. 
1905)  139  Fed.  427. 

Phonographic  reproduction  of  music 
for  which  a  copyright  has  been  granted 
is  not  a  violation  of  the  copyright  such 
reproduction  not  being  "publishing"  or 
"copying"  within  the  meaning  of  the 
copyright  act    Id. 

Under  this  section  copyright  on  musi- 
cal composition  is  not  infringed  by  pub- 
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lication  and  distribution  of  words  alone. 
M.  Witmark  &  Sons  Co.  y.  Standard 
Music  RoU  Co.  (1915)  221  Fed.  376.  137 
C.  C.  A.  184,  affirming  decree  (D.  C. 
1914)  213  Fed.  532. 

Under  tliis  section  copyright  of  song 
is  not  infringed  by  rendering  it  in  a 
public  restaurant  where  no  admission 
fee  was  charged,  though  performer  was 
paid.  Herbert  v.  Shanley  Co.  (1916) 
229  Fed.  340,  143  C.  C.  A.  460. 

The  appropriation  of  the  whole  or 
any  substantial  part  of  a  new  air  or 
melody  is  a  piracy.  Jollie  ▼.  Jaques  (C. 
C.  1850)  Fed.  Cas.  No.  7,437. 

A  new  and  original  copyrighted  piano- 
forte arrangement  of  an  opera  cannot 
be  reconverted  into  an  operatic  score 
by  a  third  person  without  infringing  the 
copyright  The  Mikado  Case  (C.  C. 
1885)  25  Fed.  183,  185. 

Where  the  theme  or  melody  of  music 
is  substantially  the  same  in  the  copy- 
righted and  the  alleged  infringing  piec- 
es, and  the  pieces  are  so  much  alike 
that  when  played  by  a  competent  mu- 
sician they  appear  to  be  the  same,  the 
infringement  is  established.  Blume  v. 
Spear  (C,  C.  1887)  30  Fed.  629. 

The  manufacture  and  sale  of  perfo- 
rated -strips  of  paper  to  be  used  in 
organettes,  and  by  which  a  certain  tune 
la  produced,  is  not  a  violation  of  the 
copyrighted  sheet  music  of  the  same 
tune.  Kennedy  v.  McTammany  (C.  C. 
1888)  83  Fed.  584,  appeal  dismissed 
(1892)  12  Sup.  Ct.  983,  145  U.  S.  643, 
36  L.  Ed.  853. 

The  singing  of  a  single  verse  and 
chorus  of  a  copyrighted  song,  without 
musical  accompaniment,  in  imitation  of 
the  voice,  postures,  and  mannerisms  of 
another,  is  not  an  ^'infringement," 
against  which  a  temporary  injunction 
will  issue.  Green  v.  Minzensheimer  (O. 
C.  1909)  177  Fed.  286. 

Where  one  sings  an  entire  copyright- 
ed song  with  musical  accompaniment, 
she  is  guilty  of  infringement,  though 
she  purports  merely  to  mimic  another. 
Green  v.  Luby  (C.  C,  1909)  177  Fed. 
287. 

Copyrighted  musical  notations  in  writ- 
ing or  printing  are  not  infringed  by  the 
mechanical  reproduction  of  the  music. 
M.  Witmark  &  Sons  v.  Standard  Music 
Roll  Co.  (D.  C.  1914)  213  Fed.  532. 

The  same  phrase,  with  practically 
identical  music  accompanying  them,  in 
two  songs,  otherwise  considerably  dif- 
ferent in  theme  and  execution,  war- 
rants a  charge  of  piracy  and  infringe- 
ment of  copyright.  Boosey  v.  Empire 
Music  Co.  (D.  C.  1915)  224  Fed.  646. 

Under  this  section  as  formerly  enact- 
ed, the  importation  of  any  of  the  copy- 
righted articles  mentioned  in  the  stat- 
ute, including  music,  is  prohibited. 
(1901)  23  Op.  Atty.  Gen.  445. 

The  books  of  a  copyrighted  musical 
comedy  are  a  separate  work  from  the 
lyrics  and  music,  so  that  its  reproduc- 
tion by  moving  pictures  could  be  li- 
censed without  the  consent  of  the  com- 
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poser.    Herbert  y.  Fields  (Sup.  1916) 
152  N.  Y.  Supp.  487. 

23.  Pictorial  works^— A  single  notice 
on  a  sheet  containing  several  copies  of 
a  copyrighted  painting  is  not  such  com- 
pliance with  the  statute  as  will  sustain 
a  suit  for  infringemenL  liouis  De 
Jonge  &  Co.  V.  Breuker  &  Kessler  Co. 
(1911)  191  Fed.  35,  111  C.  C.  A.  567. 

Where  an  artist  photographed  a  mod- 
el and  copyrighted  the  picture,  an- 
other artist's  conception,  using  the 
same  model,  did  not  constitute  a  copy 
or  infringement,  though  by  chance  the 
pose,  background,  light,  and  shade  were 
Btrildngly  similar.  Gross  y.  Seligman 
(1914)  212  Fed.  930,  129  C.  C.  A.  450. 

Where,  after  an  artiat  had  copyright- 
ed a  photograph  of  a  model  and  assign- 
ed his  rights  to  complainant,  he  made  a 
later  photograph  of  the  same  model, 
the  only  marked  difference  being  that 
in  the  first  picture  her  face  was  in  re- 
pose, while  in  the  second  ahe  wore  a 
smile  with  a  cherry  stem  between  her 
teeth,  the  second  constituted  an  in- 
fringement   Id. 

The  copyright  for  an  engraving  la  in- 
fringed by  reproducing  copies  of  it  by 
the  photographic  process.  Rossiter  y. 
HaU  (C.  C.  1866)  Fed.  Cas.  No.  12,082. 

A  copyright  of  an  eng]:aying  of  a  pat- 
ented design,  where  the  patent  is  void 
for  want  of  novelty,  will  not  prevent  a 
manufacturer  from  advertising  the  arti- 
cle covered  by  the  design  by  publishing 
an  engraving  of  it.  poUender  v.  Grif- 
fith (C.  C.  1873)  Fed.  Cas.  No.  3.000. 

The  publication  and  sale  of  chromos 
designed  from  a  picture  found  in  a  for- 
eign publication  do  not  constitute  a 
breach  of  copyright  of  similar  chromoa 
where  such  copyright  was  obtained  aft- 
er the  circulation  of  such  foreign  pub- 
lication. Johnson  y.  Donaldson  (C.  O. 
1880)  3  Fed.  22. 

A  copyright  for  a  painting  will  pro- 
tect its  owner  in  the  sale  of  copies 
thereof,  even  though  they  may  appro- 
priately be  called  prints,  and  a  party 
who  copies  such  copies  will  be  guilty 
of  infringement  Schumacher  y. 
Schwencke  (C.  C.  1887)  30  Fed.  690. 

A  copyright  of  a  photograph  artiscal- 
ly  designed  to  illustrate  a  musical  com- 
position is  infringed  by  stamping  an 
imitation  in  raised  figures  on  leathern 
chair  bottoms  and  backs.  Falk  v.  T. 
P.  Howell  &  Co.  (C.  C.  1888)  37  Fed. 
202. 

Complainants  published  and  copy- 
righted a  book  of  engravings  illustrat- 
ing certain  unpatented  articles  manu- 
factured by  them.  Defendant  manu- 
factured similar  articles  from  designs 
taken  from  complainants'  illustrations, 
and  published  a  book  of  engravings  il- 
lustrating its  manufactures,  in  which 
several  pictures  were  very  like  those  in 
complainants'  book.  Held  not  an  in- 
fringement of  complainants'  copyright 
Lamb  v.  Grand  Rapids  School  Furni- 
ture Co.  (C.  C.  1889)  39  Fed.  474. 

It  is  infringement  to  copy  a  copy* 
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lighted  photograph,  by  simply  reversing 
it,  for  use  as  an  advertising  lithograph, 
though  a  few  minor  changes  are  made 
in  the  positions.  Falk  v.  Brett  Litho- 
graphing Co.  (O.  C.  1891)  48  Fed.  67a 

A  lithograph,  which,  to  the  eye  of 
the  ordinary  observer,  reproduces  the 
material  parts  of  a  copyrighted  photo- 
graph, 4s  an  infringement,  although  it 
is  not  an  exact  copy,  and  lacks  the  ar- 
tistic excellence  of  the  photograph. 
Falk  V.  Donaldson  (G.  G.  1893)  57 
Fed.  32. 

Crude  illustrations  or  woodcuts  of 
certain  poses  which  the  dancer  as- 
sumes, but  which  do  not  appear  to  be 
copies  of,  or  have  any  connection  with, 
the  petitioner's  photographs,  are  not 
Infriugements.  Falk  v.  City  Item 
Printing  Co.  (C.  C.  1897)  79  Fed.  321. 

Where  illustrations  which  were  alleg- 
ed to  infringe  the  copyright  on  plain- 
tiff's painting  were  reproductions  of  a 
copyrighted  photograph  of  such  paint- 
ing, and  not  of  the  painting,  such  il- 
lustrations constituted  an  infringement 
of  the  copyright  on  the  photographs 
only,  and  not  on  the  copyright  of  plain- 
tiff's painting.  Champney  v.  Haag  (C. 
C.  1903)  121  Fed.  944. 

Where  an  artist  painted  a  picture  for 
complainant  and  copyrighted  it  in  com- 
plainant's name,  defendant's  publica- 
tion of  pictures  from  a  sketch  made  by 
the  artist  before  making  the  painting 
held  an  infringement  of  the  copyright. 
Beifeld  v.  Dodge  Pub.  Co.  (C.  C.  1911) 
198  Fed.  658. 

It  is  not  infringement  of  a  copyright 
to  use  a  picture  on  the  cover  of  a  book- 
let issued  for  advertising  purposes. 
McCarthy  v.  L.  Adler  Bros.  &  Co.  (D. 
C.  1915)  227  Fed.  630. 

24,  Violation  of  restrictions  on  sale 
•f  copyrighted  articles.— Agreements 
between  associations  embracing  proba- 
bly 75  per  cent,  of  the  book  publish- 
ers and  a  majority  of  the  booksellers  in 
the  United  States  to  restrict  the  sale 
of  copyrighted  books  to  those  only  who 
will  maintain  the  fixed  net  retail  price, 
and  almost  completely  destroying  com- 
petition in  such  books  at  retail,  not 
protected  by  the  copyright  law.  Straus 
V.  American  Publishers'  Ass'n  (1913) 
34  Sup.  Ct  84,  231  U.  S.  222,  58  L. 
Ed.  192,  L.  R.  A.  1915A,  1099,  Ann. 
Gas.  1915A,  369. 

The  owner  of  a  copyright,  who  has 
transferred  the  title  to  copyrighted 
books  under  an  agreement  restricting 
their  use,  cannot  restrain  sales  of  said 
books  in  violation  of  the  agreement; 
he  is  confined  to  his  remedies  for  the 
breach  of  contract.  Harrison  v.  May- 
nard,  Merrill  &  Co.  (1894)  61  Fed.  689, 
10  C.  C.  A.  17. 

Sale  of  books  containing  notices  of 
conditions  of  sale,  but  no  statement  of 
any  claim  of  right  under  the  copyright 
law,  the  question  was  not  one  of  in- 
friugement  of  copyright,  but  as  to 
whether  the  publishers  were  entitled  to 
relief  in  equity  by  virtue  of  their  com- 


mon-law rights  independent  of  their 
statutory  copyright.  Scribner  v.  Straus 
(1906)  147  Fed.  28,  78  C.  C.  A.  122, 
affirming  decree  (C.  C.  1905)  139  Fed. 
193,  and  decree  affirmed  (1908)  28 
Sup.  Ct  735,  210  U.  S.  352,  52  L.  Ed. 
1094. 

Assent  to  a  contract  to  maintain  pric- 
es could  not  be  implied  from  mere  pur- 
chasers of  books  which  might  have 
been  lawfully  sold  or  bought  on  an  ex- 
press refusal  to  sign  such  agreement. 
Id.  , 

In  the  absence  of  notice  of  the  terms 
of  the  contract  between  an  author  and 
the  agents  employed  by  him  for  the 
sale  of  his  books  by  subscription  at  a 
certain  price,  a  publisher  may  buy,  or 
contract  to  buy,  such  books  from  agents 
who  have  lawfully  obtained  them  by 
purchase  from  the  author  or  his  pub- 
lishers, and  may  advertise  for  sale  and 
sell  them  at  any  price  he  may  see  fit 
Clemens  v.  Estes  (C.  C.  1885)  22 
Fed.  899. 

Under  a  statute  vesting  the  copyright 
of  the  supreme  court  decisions  in  the 
state,  such  copyright  is  intended  to 
protect  the  completed  volume  only,  and 
the  exclusive  right  of  the  successful 
bidder  for  the  publication  contract  is 
not  violated  by  the  publication  of  the 
opinions  merely,  without  the  headnotes, 
statement,  etc.,  of  the  official  reporter, 
by  another  person  in  advance  of  the 
official  report.  Banks  v.  West  Pub. 
Co.  (C.  C.  1886)  27  Fed.  50. 

If  the  owner  of  the  copyright  under- 
take by  contract  to  attach  conditions 
of  restriction  to  his  sale  of  copies  of 
the  work,  as  if  he  sells  to  canvassers 
upon  agreement  that  they  shall  sell 
only  by  subscription,  he  must  rely  sole- 
ly upon  the  ordinary  remedies  for  a 
breach  thereof,  and  it  is  not  within  the 
protection  of  the  copyright  act.  But  it 
i^  otherwise  if  he  sells  copies  directly 
to  subscribers,  through  agents  having 
no  ownership  of  the  copies  sold.  Hen- 
ry Bill  Pub.  Co.  V.  Smythe  (C.  C. 
1886)  27  Fed.  914,  923. 

A  notice  on  the  title-page  of  each 
copy  that  the  price  of  the  book  at  re- 
tail was  $1  net,  and  that  no  dealer  was 
licensed  to  sell  it  at  a  less  price,  and 
that  such  a  sale  would  be  treated  as 
an  infringement  of  the  copyright,  did 
not  entitle  the  publishers  to  control  the 
retail  price  of  the  book,  so  as  to  ren- 
der a  sale  of  the  book  at  a  reduced 
price  an  infringement  of  their  copy- 
right. Bobbs-Merrill  Co.  v.  Snellen- 
burg  (C.  C.  1904)  131  Fed.  530. 

Where  defendants  purchased  copy- 
righted books,  and  there  was  no  notice 
given  by  complainant  either  to  defend- 
ant or  to  the  dealers,  restricting  or 
limiting  the  title  conveyed,  defendants 
legally  acquired  the  full  title  to  the 
books  purchased,  and  were  not  liable 
for  infringement  of  copyright  by  reason 
of  the  sale  of  the  books  at  a  less  price 
than  that  fixed  by  complainant  under  an 
alleged  restriction  of  which  defendants 
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had  notice.  Scribner  y.  Straus  (0.  G. 
1905)  139  Fed.  193,  decree  affirmed 
(3906)  147  Fed.  28,  78  0.  C.  A.  122, 
which  is  affirmed  (1906)  28  Sup.  Gt 
735,  210  U.  S.  352,  52  L.  Ed.  1094. 

The  following,  contained  in  cata- 
logues and  bills  for  books  sold  render- 
ed to  the  purchasers  for  sale  at  retail: 
"Copyrighted  net  books  published  after 
May  1,  1901,  and  copyrighted  fiction 
published  after  February  1,  1902,  are 
sold  on  condition  that  prices  be  main- 
tained as  provided  by  the  regulations 
of  the  American  Pilblishers'  Associa- 
tion"— does  not  constitute  a  limitation 
or  restriction  of  the  title  to  the  books. 
Id. 

Where  complainant  issued  and  sold  a 
copyrighted  book  only  through  author- 
ized agents,  who  were  permitted  to  sell 
only  at  retail  at  50  cents  per  copy  on 
the  express  condition  that  the  books 
should  not  be  resold  prior  to  August  1, 
1907,  complainant  was  entitled  to  a 
preliminary  injunction  restraining  a 
sale  for  less  than  50  cents  pendente 
lite.  Authors  &  Newspapers  Ass'n  y. 
O'Gorman  Co.  (C.  G.  1906)  147  Fed. 
616. 

25.  Persons  entitled  to  sue.— The  as- 
signee of  the  copyright  taken  out  by 
one  who  furuishes  the  incidents  and 
events  of  a  person's  life  to  another, 
who  prepares  them  for  publication, 
cannot  maintain  an  action  for  infringe- 
ment. De  Witt  y.  Brooks  Fed.  Gas. 
No.  3,851. 

The  complainant  which  furnished  the 
authors  of  its  articles  with  paragraphs 
cut  from  copyrighted  digests  of  other 
publishers,  its  authors  in  some  instanc- 
es copying  the  language  of  such  para- 
graphs without  the  consent  of  the  own- 
ers of  the  copyrights,  has  no  standing 
in  a  court  of  equity  to  charge  another 
with  infringement  of  its  own  copyright. 
Edward  Thompson  Co.  v.  American 
Law  Book  Go.  (1903)  122  Fed.  922,  59 
G.  G.  A.  148,  62  L.  R.  A.  607,  revers- 
ing order  (G.  G.  1903)  121  Fed.  907. 

The  owner  of  an  equitable  title  to  a 
copyright  may  sue  in  equity  in  his  own 
name  for  infringement,  where  the  hold- 
er of  the  legal  title  is  one  of  the  in- 
fringers and  occupies  a  position  hos- 
tile to  him.  Wooster  v.  Crane  &  Co. 
(1906)  147  Fed.  515.  77  C.  C.  A.  211. 

The  assignee  of  a  copyright  may  main- 
tain a  suit  to  enjoin  infringement  with- 
out first  establishing  his  title  at  law. 
Gould  y.  Hastings  (G.  G.  1840)  Fed. 
Gas.  No.  5,639. 

An  assignee  of  an  exclusive  right  of 
acting  and  representing  a  drama  for 
one  year  throughout  the  United  States, 
excepting  ^Ye  specified  cities,  may  main- 
tain a  suit  in  his  own  name  to  enjoin  a 
mere  wrongdoer.  Roberts  v.  Myers  (G. 
C.  1860)   Fed.  Gas.  No.  11,906. 

The  assignee  of  the  exclusive  right  to 
use  and  protect  a  foreign  publication 
in  this  country,  may  maintain  his  ac- 
tion against  any  other  person  who  un- 
dertakes to  publish  books  under  that 
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name  in  the  United  States.  Estes  y. 
Waiiams  (C.  G.  1884)  21  Fed.  189. 

Trespass  upon  an  author's  rights  be- 
fore they  have  been  acquired  will  not 
prevent  him  from  acquiring  and  en- 
forcing such  right  against  third  per- 
sons, provided  such  trespasses  have  not 
been  so  frequent  and  long  continued 
that  the  work  has  lost  identification  as 
the  work  of  the  original  author:    Id. 

One  who  grants  to  another  the  ex- 
clusive right  to  publish,  and  to  protect 
such  right  by  suit,  is  not  thereby  de- 
prived of  his  interest  in  the  result  of 
the  controversy  so  as  to  prevent  his 
bringing  suit  Banks  v.  Manchester  (G. 
G.  1885)  23  Fed.  143,  decree  affirmed 
(1888)  0  Sup.  Gt  36,  128  U.  S.  244,  32 
L.  Ed.  425. 

Only  the  licensee  of  the  general  own- 
er can  bring  suit  for  protection  of  a 
dramatic  composition,  where  his  exclu- 
sive licensee  has  for  a  definite  period, 
and  by  the  terms  of  his  license  is  to 
bring  all  suits  for  the  protection  of 
his  rights.  Aronson  v.  Fleckenstein  (G. 
G.  1886)  28  Fed.  75. 

An  action  for  the  infringement  of  a 
copyright  may  be  maintained  by  the 
holder  of  the  legal  title  thereof,  though 
the  beneficial  ownership  be  in  another. 
Hanson  v.  Jaccard  Jewelry  Co.  (C.  C. 
1887)  32  Fed.  202. 

In  a  suit  for  the  infringement  of  a 
copyright,  where  it  is  shown  that  the 
copyright  was  taken  in  the  name  of  the 
complaining  publisher  as  "proprietor,*' 
defendant  cannot  object  that  the  author 
was  a  married  woman,  and  that  her 
husband  was  entitled  to  the  fruits  of 
her  literary  labor;  for  it  will  be  pre- 
sumed that  the  legal  title  of  the  author 
was  properly  vested  in  complainant 
Scribner  v.  Clark  (C.  G.  1888)  50  Fed. 
473. 

Complainant's  title  is  sufficiently 
made  out  to  enable  him  to  maintain  an 
infringement  suit  where  it  is  shown  that 
he  took  the  copyright  in  the  name  un- 
der which  he  did  business, — the  name  of 
a  firm,  to  all  of  whose  rights  he  had 
succeeded  on  its  dissolution.     Id. 

One  who  does  business  under  a  con- 
ventional or  fictitious  partnership  name 
may  sue  to  restrain  an  infringement 
of  copyright  under  that  name  without 
averring  the  filing  of  the  certificate  re- 
quired by  the  New  York  statutes. 
Scribner  y.  Henry  G.  Allen  Go.  (C.  C. 
1892)  49  Fed.  854. 

Defendants  bought  certain  copyright- 
ed pictures,  furnished  them  to  a  photo- 
gravure company,  ordered  copies  to  be 
made,  and  gave  general  directions  as 
to  how  the  work  should  be  done;  the 
company  agreeing  to  take  the  risk  of 
infringement.  Held,  that  defendants 
were  liable  for  infringement  as  joint 
tort  feasors.  Fishel  v.  Lueckel  (G.  C. 
1892)  53  Fed.  499. 

A  publisher  who,  with  color  of  right, 
has  copyrighted  a  musical  work,  the 
composer  later  ratifying  such  act,  la 
vested  with  the  legal  title  to  the  copy- 
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right,  which  will  rapport  an  action  for 
its  infringement  White-Smith  Music 
Pnb.  Co.  T.  ApoUo  Co.  (C.  C.  1905)  139 
Fed.  427,  decree  affirmed  (1906)  147 
Fed.  228,  77  C.  O.  A.  368,  which  is  af- 
firmed (1906)  28  Sup.  Ct  319,  209  U. 
a.  1.  52  L.  Ed.  655,  14  Ann.  Cas.  62a 

Holder  of  copyright  may  sue  for  pen- 
alties for  infringement  of  a  copyright- 
ed publication  whether  he  is  in  fact 
the  owner  or  holds  as  trustee.  Leder- 
er  V.  Saake  (C.  C.  1909)  166  Fed.  810, 
judgment  reversed  Saake  v.  Lederer 
(1909)  174  Fed.  135,  98  C.  O.  A.  571. 

Under  this  section  and  section  9556, 
post,  a  licensee  who  has  manufactured 
rolls  or  records  for  mechanically  pro- 
ducing a  copyrighted  musical  composi- 
tion may  maintain  a  suit  in  equity  to 
enjoin  a  snbseqaent  maker  from  copy- 
ing his  records,  ^olian  Co.  y.  Royal 
Music  RoU  Co.  (D.  C.  1912)  196  Fed. 
92a 

The  proprietor  of  a  manuscript  trans- 
lation of  a  play  licensed  a  theater  man- 
ager to  use  the  translation  for  a  specific 
purpose.  The  licensee  conferred  on  a 
publisher  of  the  play  the  power  to 
copyright  it,  which  he  did,  but  the 
copyright  was  invalid;  and,  in  a  suit 
by  the  publisher  for  infringing  his  al- 
leged copyright,  the  proprietor  cannot, 
by  adoption,  constitute  plaintiff  a  trus- 
tee for  himself,  on  an  agreement  to 
share  the  recovery  with  Mm.  Koppel 
V.  Downing  11897)  11  App.  D.  O.  93. 

26.  Parsons  liable.-— Having  control, 
as  business  manager,  of  sheets  of  a 
photograph,  does  not  give  a  person  such 
possession  as  to  render  him  liable  to 
the  penalty  imposed  by  this  section. 
Thornton  v.  Schreiber  (1888)  8  Sup. 
Ct  618,  619,  124  U.  S.  612,  31  L.  Ed. 
877. 

One  who  prints  an  infringing  book 
under  a  contract  with  the  publisher  is 
liable,  with  the  publisher,  to  account ' 
for  the  profits  realized.  Belf ord,  Clarke 
k  Co.  V.  Scribner  (1892)  12  Sup.  Ct 
734,  740,  144  U.  S.  488.  36  L.  Ed.  514. 

The  infringing  copies  of  a  copyright- 
ed painting  need  not  be  found  in  the 
infringer's  possession  in  order  to  ren- 
der him  liable  for  the  penalty  imposed 
by  this  section  "for  any  copy  of  the 
same  in  his  possession,  or  by  him  sold 
or  exposed  for  sale."  American  Litho- 
graphic Co.  V.  Werckmeister  (1911)  31 
Sup.  Ct  676,  677,  221  U.  S.  60a,  55  L. 
Ed.  873,  affirming  judgment  (1908)  165 
Fed-  426,  91  C.  0.  A.  376. 

The  sale  of  an  infringing  play  to  an- 
other, with  a  view  to  its  public  repre- 
sentation, makes  the  seller  a  partici- 
pant in  causing  the  play  to  be  publicly 
represented.  Daly  v.  Palmer  (C.  0. 
1868)  Fed.  Cas.  No.  8,552. 

One  who  makes  a  plate  of  a  picture 
forming  an  important,  substantial,  and 
material  part  of  an  illustrated  news- 
paper tiiat  is  copyrighted,  and  sells  it 
to  the  proprietors  of  a  rival  ill.ustrated 
newspaper,  with  the  knowledge  that  it 
win  be  published  in  that  paper,  is  a  joint 


tort  feasor  with  such  publishers,  and 
is  guilty  of  infringement  of  the  copy- 
right Harper  v.  ShoppeU  (0.  C.  1886) 
28  Fed.  ^13. 

The  provisions  of  this  section  apply 
as  well  to  corporations  as  to  natural 
persons;  and  the  possession  of  such 
copies  by  agents  of  the  corporation, 
acting  in  its  behalf,  is  the  possession 
of  the  corporation.  Falk  v.  Curtis 
Pub.  Co.  (C.  C.  1900)  98  Fed.  989. 

An  agent  of  the  defendant  firm  placed 
copies  of  a  copyrighted  photograph  on 
the  piece  goods  of  the  firm  as  a  new 
and  attractive  design.  After  the  copies 
had  been  affixed  to  the  goods,  one  of 
defendants  learned  of  it,  and  later  sales 
were  made  of  pieces  bearing  the  de- 
sign. Held,  in  a  qui  tam  action  brought 
by  the  owner  of  the  copyright  to  re- 
cover the  statutory  penalty,  that,  the 
suit  being  against  all  the  members  of 
the  firm,  they  could  not  be  held  respon- 
B![ble,  in  a  qui  tam  action,  for  what 
was  done  by  their  agent  without  their 
knowledge.  Schreiber  v.  Sharpless  (D. 
O.  1881.)  6  Fed.  175. 

II.  PENALTIES  IN    GENERAL 

27.  Coiratructfon  of  prior  act— As  to 
construction  of  former  statute  impos- 
ing penalty  for  invasion  of  copyright, 
see  Backus  v.  Gould  (1849)  7  How.  798, 
810,  12  L.  Ed.  919. 

28.  Right  of  action.— The  penalty  for 
infringement  of  copyright  imposed  by 
this  section,  extends  only  to  sheets 
found  hi  defendant's  possession,  and 
does  not  extend  to  sheets  which  are 
merely  proved  to  have  been  in  his  pos- 
session at  some  time  within  two  years 
before  the  action  began.  Bolles  v.  Out- 
ing Co.  (1899)  20  Sup.  Ct  94,  95,  44 
L.  Ed.  156,  affirming  judgment  <1897) 
77  Fed.  966,  23  O.  O.  A.  594,  46  L. 
R  A.  712. 

A  compliance  with  all  the  require- 
ments of  the  statute  to  secure  a  valid 
copyright  is  a  condition  precedent  to 
the  recovery  of  the  penalties  imposed 
by  such  statute  for  infringement;  and 
in  an  action  for  the  recovery  of  penal- 
ties, which  may  be  incurred  uninten- 
tiouaUy,  and  are  often  greatly  in  excess 
of  the  injury  done,  such  requirements 
will  be  strictly  construed.  Bennett  v. 
Carr  (1899)  96  Fed.  213,  37  C.  C.  A, 
453. 

This  section  is  penal  in  character,  and 
must  be  strictly  construed.  The  pro- 
vision imposing  a  penalty  of  one  dollar 
per  sheet  applies  only  to  such  sheets 
as  have  been  found  in  the  defendant's 
possession  for  the  purpose  of  forfei- 
ture and  condemnation  under  the  pre- 
ceding clause,  and  until  the  sheets  have 
been  so  found  no  right  of  action  to  re- 
cover such  penalty  accrues.  Falk  v. 
Curtis  Pub.  Co.  (1901)  107  Fed.  126, 
46  C.  C.  A.  201,  affirming  judgment 
(C.  C.  1900)  102  Fed.  967. 

Under  this  section,  where  two  in- 
fringements of  copyrighted  photographs 
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were  pablished  on  each  sheet,  the  in- 
fringer was  liable  for  a  double  penal- 
ty for  each  sheet  found  in  its  posses- 
sion. Journal  Pub.  Co.  v.  Drake  (1912) 
199  Fed.  572,  118  C.  0.  A.  46. 

The  publisher  of  a  newspaper  who 
printed  therein  a  piece  of  music  which 
has  been  copyrighted  is  liable  for  the 
statutory  penalty  for  infringement,  of 
one  dollar  per  sheet,  although  he  knew 
nothing  of  the  copyright,  and  copied  the 
music  from  another  newspaper.  Millett' 
V.  Snowden  (O.  O.  1844)  Fed.  Cas.  No. 
9,600. 

The  statutory  penalty  for  violation 
of  a  copyright  is  not  incurred  by  print- 
ing so  much  of  a  book  as  amounts  to 
an  infringement,  but  only  by  a  tran- 
script of  the  entire  work.  Rogers  v. 
Jewett  (O.  0.  1858)  Fed.  Cas.  No.  12,- 
Oli. 

The  penalty  or  forfeiture  given  to  a 
party  aggrieved  by  the  infringement  of 
lu8  copyright  cannot  be  recovered  from 
a  principal  whose  agents  have,  without 
his  knowledge,  been  guilty  of  such  in- 
fringement Taylor  v.  Oilman  (C.  0. 
1885)  24  Fed.  632. 

Under  this  section  no  penalty  is  re- 
coverable for  infringement  of  a  copy- 
righted photograph  or  other  publication, 
except  for  such  sheets  of  the  infringing 
publication  as  have  been  found  in  the 
defendant's  possession,  for  the  purpose 
of  forfeiture  and  condemnation;  and 
where  two  suits  are  brought  (one  in 
replevin  to  recover  the  sheets,  and  the 
other  in  assumpsit  to  recover  the  pen- 
alty) the  cause  of  action  in  the  latter 
suit  does  not  accrue  until  the  infringing 
sheets  have  been  found  in  the  defend- 
ant's possession  and  seized  in  the  for- 
mer, and  a  suit  to  recover  the  penal- 
ty, brought  at  the  same  time  as  the 
one  in  replevin,  is  premature.  Falk 
V.  Curtis  Pub.  Co.  (C.  C.  1900)  102 
Fed.  967,  judgment  affirmed  (1901)  107 
Fed.  126,  46  C.  C.  A.  201. 

Under  this  section  as  formerly  enact- 
ed, no  penalty  is  recoverable  for  in- 
fringement of  a  copyright  for  a  photo- 
graph, except  for  such  sheets  of  the 
infringing  publication  as  have  been 
found  in  the  defendant's  possession  and 
seized  for  the  purpose  of  forfeiture  and 
condemnation  under  the  preceding  pro- 
visions of  said  section.  Child  v.  New 
York  Times  Co.  (C.  C.  1901)  110  Fed. 
627. 

Where  defendant  had  caused  litho- 
graphic copies  of  the  photograph  to 
be  made,  of  which  14,800  were  found  in 
his  possession  or  control,  he  was  liable 
to  a  penalty  of  one  dollar  for  each 
copy  so  found  in  his  possession  or  con- 
trol. Schreiber  v.  Thornton  (D.  0. 
1883)  17  Fed.  603. 

III.  FORFEITURES   OF    C0PIE8> 
SHEET8,  OR  PLATES 

29.  Forfeiture  In  generalw^^he  reme- 
dies of  forfeiture  and  penalty  and  in- 
junction given  in  case  of  infringement 
of  copyright  of  a  map,  are  exclusive! 

(10968) 


and  preclude  resort  to  an  action  at  law 
to  recover  damages.  Globe  Newspaper 
Co.  V.  Walker  (1908)  28  Sup.  Ct.  726, 
210  U.  S.  356,  52  L.  Ed.  1096,  reversing 
judgment  Walker  v.  Globe  Newspaper 
Co.  (1905)  140  Fed.  306,  72  C.  C.  A. 
77,  2  L.  R.  A.  (N.  S.)  913,  5  Ann.  Cas. 
274.  which  reversed  (C.  C.  1904)  130 
Fed.  693. 

Where  it  appeared  that  the  pirated 
publication  was  substantjlally  identi- 
cal with  that  of  complainant,  the  de- 
fendant was  ordered  to  surrender  all 
copies  within  her  control,  and  the  plates 
on  which  they  were  printed.  Drury  ▼. 
Ewing  (C.  C.  1862)  Fed.  Cas.  No.  4,- 
095. 

Where  the  great  bulk  of  matter  which 
might  be  copyrighted  seemed  to  be  made 
up  independently  of  the  infringed  vol- 
ume, and  the  similarity  was  trivial  and 
unimportant,  though  there  was  techni- 
cally an  infringement  of  plaintifiTs  copy- 
right, defendant  was  required  to  pay  a 
small  royalty,  and  a  forfeiture  of  the 
whole  edition  was  denied.  Myers  y. 
CaUaghan  (C.  C.  1883)  20  Fed.  441. 

Forfeiture  of  every  copy  of  the  book, 
and  of  such  damages  as  may  be  recov- 
ered, when  the  infringement  is  with- 
out the  proprietor's  written  consent,  is 
not  the  sole  provision  on  which  a 
claim  for  relief  may  be  founded,  but 
there  is  a  separate  right  to  reUef 
against  violations  of  the  "sole  liberty 
of  printing,"  etc.,  the  copyrighted  work, 
given  by  this  section.  Gilmore  v.  An- 
derson (0.  C.  1889)  38  Fed.  846. 

Under  this  section  as  formerly  en- 
acted, the  amount  of  the  forfeiture  is 
determined  solely  by  the  number  of 
sheets,  without  regard  to  the  number  of 
the  copies  of  the  photograph  that  may 
be  printed  on  each  sheet  Falk  v.  Hef- 
fron  (C.  C.  1893)  66  Fed.  299. 

Sheets  seized  in  defendant's  posses* 
sion,  after  the  first  or  outline  impres- 
sion only  of  the  photograph  had  been 
taken,  are  not  forfeitable,  under  this 
section;  they  must  be  so  far  perfected 
as  to  constitute  an  imitation  of  a  sub- 
stantial part',  and  so  far  perfected  as  to 
establish  identity.  Morrison  v.  Petti- 
bone  (C.  C.  1897)  87  Fed.  530. 

30.  Writ  of  seizure.— Where,  after  the 
impounding  of  an  article  alleged  to  in- 
fringe a  copyright,  under  this  section, 
defendant  has  moved  for  and  obtained 
the  execution  of  a  new  and  larger  bond 
by  complainant,  he  is  not  entitled  to  a 
vacation  of  the  writ  of  seizure  and  a 
return  of  such  article.  Universal  Film 
Mfg.  Co.  V.  Copperman  (D.  0.  1913) 
206  Fed.  69. 

The  court  cannot  entertain  a  motion 
for  an  order  to  show  cause  why  articles 
impounded  as  alleged  infringements  of 
a  copyright,  under  this  section,  should 
not  be  returned,  unless  a  showing  is 
made  by  affidavit  that  the  artides  seiz- 
ed are  not  infringing  copies.  Crown 
Feature  Film  Co.  v.  Bettis  Amusement 
Co.  (D.  a  1913)  206  Fed.  302. 
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IV.  PROCEDURE 

3(.  Nature  of  aetlon  for  penalty.— 
A  separate  action  to  recover  the  penalty 
prescribed  by  this  section  for  every  in- 
fringing copy  of  a  copyrighted  painting 
foand  in  the  infringer's  possession  or 
sold  by  him  cannot  be  maintained  after 
judgment  of  forfeiture  of  the  infringing 
copies  has  already  been  recovered,  since 
sach  section  contemplates  but  a  single 
action  in  which  may  be  had  both  a  for- 
feiture and  a  recovery  of  penalties. 
Werckmeister  y.  American  Tobacco  Go. 
(1907)  28  Sup.  Ct.  124,  126,  207  U.  S. 
S75.  52  L.  Ed.  254,  affirming  judgment 
(1906)  144  Fed.  1023,  74  C.  G.  A.  682. 

An  action  to  recover  a  penalty  for  in- 
fringement of  a  copyright,  under  this 
section,  is  a  civil  action.  Journal  Pub. 
Co.  V.  Drake  (1912)  199  Fed.  572, 
118  C.  0.  A.  46. 

The  action  under  R.  S.  {  4965,  held 
penal.  Newgold  v.  American  Electrical 
Novelty  &  Mfg.  Co.  (D.  G.  1901)  108 
Fed.  941. 

32.  Nature    and   form    of   remedy^— 

Penalties  cannot  be  enforced  in  a  court 
of  equity.  Stevens  v.  Gladding  (1854) 
17  How.  447,  453,  15  L.  Ed.  155. 

The  proceeding  hereunder  is  merely 
a  qui  tam  action  subject  to  the  arbitrary 
control  of  the  executive  officers  of  the 
United  States  until  at  least  it  is  de- 
veloped so  far  as  to  give  a  right  be- 
yond the  mere  possibility  of  suit;  the 
action  does  not  survive,  cannot  be 
brought  out  of  the  jurisdiction  where 
the  statute  was  enacted,  and  will  not 
lie  except  against  one  in  whose  posses- 
sion the  infrin^ng  matter  may  be  ac- 
tually foi^nS.  Walker  v.  Globe  News- 
paper Go.  (1905)  140  Fed.  305,  72  G. 
C,  A.  77,  2  li,  R.  A.  (N.  S.)  913,  5  Ann. 
Cas.  274,  reversed  (1908)  28  Sup.  Ct. 
726.  210  U.  S.  356,  52  L.  Ed.  1096. 

An  action  brought  under  this  section 
for  a  forfeiture  of  the  plates  and  copies 
of  an  infringing  publication,  is  not  the 
statutory  action  of  replevin,  and  the 
right  to  maintain  it  does  not  depend  on 
plaintifiTs  ownership  or  previous  right 
of  possession.  American  Tobacco  Go.  v. 
Werckmeister  (1906)  146  Fed.  375, 
76  C.  C.  A.  647,  judgment  affirmed 
a907)  28  Sup.  Ct  72,  207  U.  S.  284,  52 
L.  Ed.  208,  12  Ann.  Gas.  595. 

Equity  will  settie  a  disputed  title  to 
a  copyright  in  a  suit  to  enjoin  infringe- 
ment .  Binns  v.  Woodruff  (G.  0.  1821) 
Fed.  Cas.  No.  1,424. 

(Dase,  and  not  trespass,  is  the  proper 
form  of  remedy  to  recover  damages  for 
violation  of  copyright  Atwill  v.  Fer- 
rett  (G.  G.  1846)  Fed.  Cas.  No.  640. 

There  is  no  material  difference  be- 
tween the  principles  and  rules  applica- 
ble to  equity  proceedings  in  copyright 
cases  and  those  applicable  to  other  suits 
in  equity.  Scribner  v.  Stoddart  (G.  G. 
1879)  Fed.  Gas.  No.  12,561. 

The  penalties  and  forfeitures  given 
by  this  section  for  an  infringement  of  a 
copyright  cannot  be  enforced  in  a  suit 


in  equity.  Chapman  ▼. '  Ferry  (G.  G. 
1882)  12  Fed.  693. 

A  suit  in  equity  cannot  be  maintained 
to  have  a  forfeiture  declared  under  the 
copyright  laws.  The  universal  doctrine 
is  that  equity  will  relieve  from,  but  nev- 
er inflict,  a  forfeiture.  U.  S.  v.  White 
(G.  G.  1883)  17  Fed.  561;  Fletcher  v. 
New  Orleans  N.  B.  R.  Go.  (G.  C.  1884) 
20  Fed.  345. 

The  actual  infringing  prints  alone  can 
be  recovered,  and  when  these  are  out 
of  the  possession  and  beyond  the  control 
of  the  infringer  the  proprietor  of  the 
copyright  cannot  recover  of  him  their 
value  in  an  action  at  law.  Sarony  v. 
Ehrich  (C.  G.  1886)  28  Fed.  79. 

Complainant  filed  a  bill  to  recover 
penalties  and  enforce  forfeitures,  under 
B.  S.  S§  4963,  4965,  for  infringement 
of  copyright  on  a  photograph,  and  also 
prayed  an  injunction,  and  that  defend- 
ants be  required  particularly  to  answer 
how  many  copies  they  had  sold.  Held, 
that  there  was  an  adequate  remedy  by 
action  at  law,  and  equity  had  no  ju- 
risdiction. Snow  V.  Mast  (G.  G.  1894) 
68  Fed.  6^. 

This  section,  making  one  presenting 
a  copyrighted  dramatic  composition  lia- 
ble, is  a  penal  statute.  Daly  y.  Brady 
(G.  G.  1895)  69  Fed.  285. 

Beplevin  is  a  proper  remedy  to  en- 
force a  forfeiture  of  infringing  plates 
and  sheets  found  in  the  possession  of 
defendant.  Morrison  v.  Pettibone  (G. 
G.  1897)  87  Fed.  330;  Binehart  v. 
Smith  (G.  G.  1903)  121  Fed.  148;  Gus- 
tin  V.  Becord  Pub.  Go.  (G.  G.  1904) 
127  Fed.  603. 

A  defendant,  who  pirated  a  song  from 
complainant,  is  not  entitled  to  damages 
occasioned  to  him  by  a  restraining  or- 
der, though  the  court  dissolves  such  or- 
der because  of  the  invalidity  of  com- 
plainant's copyright.  Broder  v.  Zeno 
Mauvais  Music  Go.  (G.  G.  1898)  88  Fed. 
74. 

The  analogy  between  actions  under 
the  patent  laws  and  actions  under  copy- 
right laws  is  such  that  like  rules  of 
practice  should  be  applied  in  both  class- 
es of  cases.  Scribner  v.  Straus  (G.  O. 
1904)  130  Fed.  389. 

Beplevin  cannot  be  availed  of  to  seize 
lithographs  alleged  to  infringe  com- 
plainant's copyrights,  to  which  litho- 
graphs complainant  had  neither  title 
nor  right  to  possession  and  which  were 
desired  only  for  the  purposes  of  a  suit 
in  assumpsit  to  recover  penalties  under 
this  section.  Hillis  &  Co.  v.  Hoover  (G. 
G.  1906)  142  Fed.  904. 

A  writ  of  seizure  issued  in,  or  prelim- 
inary to,  an  action  to  recover  the  pen- 
alty prescribed,  is  not  strictiy  a  writ  of 
replevin,  but  only  in  the  nature  of  such 
writ,  and  is  not  to  be  rendered  inoper- 
ative by  the  technical  provisions  of  a 
state  statute.  Bichardson  v.  A.  G.  Bos- 
selman  &  Go.  (G.  G.  1908)  164  Fed. 
781. 

The  remedies  provided  by  this  sec- 
tion  for  infringement  of  copyright  of  a 
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map,  etc.,  are  exdusive,  and  an  action 
for  damages  for  infringement  cannot 
be  maintained  other  than  one  under 
such  penalty  provision,  in  which  it  most 
be  alleged  that  copies  were  found  in  de- 
fendant's possession.  Ohman  v.  City 
of  New  fork  (0.  C.  1909)  168  Fed.  953. 

The  fact  that  a  statutory  penalty  is 
made  recoverable  by  a  dvil  action  in- 
stead of  a  criminal  prosecution  does 
not  change  the  penal  character  of  the 
recovery.  McDonald  y.  Hearst  (D.  0. 
1899)   95  Fed.  656. 

This  section  held  to  apply  to  infringe- 
ments of  copyrights  obtained  prior  to 
its  passage  where  the  infringements 
were  subsequent  thereto.  Huebsch  v. 
Arthur  H.  Grist  Co.  (D.  C.  1914)  209 
Fed.  885. 

33.  Aocrual  of  right  of  action.— The 

right  of  action  at  law  as  well  as  in 
equity  may  accrue  after  the  filing  of  the 
title,  and  before  actual  publication. 
Boudcault  V.  Wood  (O.  O.  1867)  Fed. 
Gas.  No.  1,693. 

34.  Election  of  remedies.— A  suit  for 
an  injunction,  in  which  an  accounting 
of  profits  is  asked,  but  in  which  no  evi- 
dence of  profits  is  offered,  or  any  de- 
cree or  finding  made  concerning  them, 
but  in  which  a  decree  is  made  for  an 
injunction  only,  does  not  constitute 
such  an  election  of  remedy  as  will  pre- 
clude a  subsequent  action  for  the  re- 
covery of  damages  for  the  infringe- 
ment, Brady  v.  Daly  (1899)  20  Sup. 
Ct.  62,  67,  175  U.  S.  148,  44  L.  Ed. 
109,  affirming  judgment  (1897)  83  Fed. 
1007,  28  C.  C.  A.  253. 

The  remedies  of  forfeiture  and  penal- 
ty and  of  injunction,  given  to  the  own- 
er of  a  copyrighted  map  in  case  of  in- 
fringement, are  exclusive,  and  predude 
any  resort  to  an  action  at  law  to  re- 
cover the  damages  sustained  by  reason 
of  the  infringement.  Globe  Newspaper 
Go.  V.  Walker  (1908)  28  Sup.  Gt  726, 
210  U.  S.  356,  52  L.  Ed.  1096,  revers- 
ing judgment  Walker  v.  Globe  News- 
paper Go.  (1905)  140  Fed.  305,  72  G. 
G.  A.  77,  2  L.  R.  A.  (N.  S.)  913,  5 
Ann.  Gas.  274,  which  reversed  (G.  G. 
1904)   130  Fed.  593. 

The  institution  of  an  action  of  re- 
plevin not  prosecuted  to  judgment,  to 
enforce  the  forfeiture  of  infringing 
copies,  precludes  him  from  subsequent- 
ly bringing  and  maintaining  an  action 
of  assumpsit  to  recover  the  penalty 
provided  for  by  this  section.  Hills  & 
Go.  V.  Hoover  (1911)  31  Sup.  Gt.  402, 
220  U.  S.  329,  55  L.  Ed.  485,  Ann.  Gas. 
1912G,  562. 

35.  Grounds  of  suit.- Whether  the 
owners  of  the  copyright  in  a  book  can 
have  relief  in  a  court  of  equity  by  vir- 
tue of  their  rights,  independent  of  stat- 
utory copyright,  in  view  of  an  alleged 
conditional  sale,  is  a  question  which  the 
federal  courts  cannot  consider  in  a 
suit  to  restrain  the  sale  of  the  book  at 
retail  at  less  than  the  fixed  price,  in 
which  there  is  no  claim  of  damages  in 
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the  sum  of  |2,000,  and  no  diversity  of 
dtizenship.  Scribner  v.  Straus  (1908) 
28  Sup.  Gt  735,  210  U.  S.  362,  52  Lu 
Ed.  1094,  affirming  judgment  (1906) 
147  Fed.  28,  78  G.  G.  A.  122. 

The  attempted  duplication  of  an  ex- 
isting copyright  in  a  painting  by  de- 
positing the  same  photograph  of  the 
same  painting  under  a  new  title,  and 
with  but  a  slight  change  in  description, 
is  void,  and  cannot  be  made  the  basis 
of  a  suit  for  infringement  Galiga  v. 
Inter  Ocean  Newspaper  Go.  (1909)  30 
Sup.  Gt  38,  39,  215  U.  S.  182,  54  L. 
Ed.  150,  affirming  judgment  (1907)  157 
Fed.  186.  84  G.  G.  A.  634. 

An  action  under  this  section  to  re- 
cover the  penalties  thereby  imposed  for 
infringement  of  a  copyrighted  cut  can 
only  be  maintained  when  the  cut  has 
been  copyrighted  as  such;  and  copy- 
righting a  newspaper  containing  such 
cut,  as  a  whole,  gives  no  right  of  ac- 
tion under  that  section.  Bennett  v. 
Boston  Traveler  Go.  (1900)  101  Fed. 
445,  41  G.  G.  A,  445. 

A  demand  and  refusal  are  not  condi- 
tions precedent  to  the  maintenance  of 
an  action  for  the  forfeiture  of  infring- 
ing sheets  of  a  copyrighted  picture, 
and  to  recover  the  penalty  imposed  by 
the  statute.  Hegeman  v.  Springer 
(1901)  110  Fed.  374,  49  G.  G.  A.  86, 
judgment  affirmed  (1903)  23  Sup.  Gt 
849,  189  U.  S.  505,  47  L.  Ed.  921. 

Both  the  right  of  action  for  infringe- 
ment of  a  copyright,  and  the  copyright 
itself,  are  in  this  case  statutory,  and 
a  compliance  with  such  statutes  is  es- 
sential to  a  right  of  action.  Saake  v. 
Lederer  (1909)  174  Fed.  135,  98  C. 
G.  A.  571,  reversing  judgment  Lederer 
V.  Saake  (G.  G.  1909)  166  Fed.  810. 

Where  two  parties  agree  to  use  the 
same  type,  etc.,  with  certain  restric- 
tions, the  fact  that  defendants,  inad- 
vertently or  otherwise,  faUed  to  ob- 
serve such  restrictions  in  all  cases, 
thereby  violating  the  contract,  afforded 
no  ground  for  a  suit  in  a  federal  court 
by  complainant  for  infringement  of 
copyright;  he  having  copyrighted  his 
directory  before  defendant's  was  is- 
sued, but  after  it  was  printed.  Ma- 
loney  v.  Foote  (G.  G.  1900)  101  Fed. 
264. 

A  contract  not  to  produce  any  part 
of  a  play  without  the  music  did  not 
authorize  an  injunction  to  restrain  mov- 
ing picture  reproductions  of  a  copy- 
righted play  not  shown  to  have'  been 
written  under  that  contract.  Herbert 
V.  Fields  (Sup.  1915)  152  N.  Y.  Supp. 
487. 

36.  Defonses^Where  the  defense 
was  that  plaintiff's  musical  composi- 
tion was  a  copy  of  a  composition  pre- 
viously published  abroad,  the  dedsion 
on  the  motion  for  injunction  was  sus- 
pended, and  an  issue  at  law  directed, 
the  defendant  being  required  to  keep 
an  account  of  sales.  Jollie  v.  Jaques 
(G.  G.  1850)  Fed.  Gas.  No.  7.437. 

Defendants    cannot    claim    hardship 
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from  an  injimction  after  the  book  is 
printed,  where  they  were  given  notice 
not  to  print  Bunkley  v.  De  Witt  (0. 
G.  1855)  Fed.  Cab.  No.  2,134. 

Judgment  against  the  lithographer 
who  made  the  prints  for  the  infringer 
of  a  copyright  is  a  bar  to  further  re- 
covery by  the  proprietor  of  the  copy- 
right against  the  infringer  for  the  val- 
ue of  the  prints.  Sarony  v.  Ehrich  (0. 
C.  1888)  28  Fed.  79. 

Prior  publication  of  an  original  paint- 
ing without  notice  thereon  of  copyright 
is  good  defense  to  bill  for  infringement, 
even  though  copies  of  such  original 
contain  notice  of  copyright  Werck- 
meister  v.  American  Lithographic  Go. 
(C.  G.  1903)  126  Fed.  244,  246,  re- 
versed (1904)  134  Fed.  321,  69  G.  0. 
A.  553,  68  li.  R.  A.  591. 

That  a  complainant  is  a  member  of 
an  illegal  combination,  in  violation  of 
the  anti-trust  laws,  state  or  federal,  is 
no  defense  to  a  suit  for  infringement 
of  a  copyright  Scribner  v.  Straus  (O. 
G.  1904)  130  Fed.  389. 

In  an  action  for  infringement  of  copy- 
right, it  was  no  defense  that  defend- 
ant iDstmcted  its  editors  to  avoid  use 
of  copyrighted  material  if,  in  spite  of 
such  instructions,  a  greater  or  less  use 
was  made  thereof.  West  Pub.  Go.  v. 
Edward  Thompson  Go.  (G.  G.  1909) 
169  Fed.  833,  decree  modified  (1910) 
176  Fed.  833,  100  G.  G,  A.  303. 

An  action  brought  under  this  section 
as  formerly  enacted  to  recover  for  the 
unauthorized  printing  and  publication 
of  a  copyrighted  map  is  not  an  action 
for  compensatory  damages,  but  to  en- 
force a  penalty  imposed  for  a  violation 
of  the  copyright  law;  and  it  is  a  good 
defense  to  such  an  action  that  the  pab- 
fication  was  made  by  agents  and  serv- 
ants of  defendant,  in  his  absence,  and 
without  his  direction,  consent,  or 
knowledge.  McDonald  v.  Hearst  (D. 
C.  1899)  95  Fed.  656. 

37.  Abatement  of  aotloiid— An  action 
in  a  federal  court  for  the  penalty  pro- 
vided by  R.  S.  S  4965,  for  the  infringe- 
ment of  a  copyright,  abates  by  the 
death  of  defendant,  though  the  stat- 
utes of  the  state  in  which  the  action 
was  brought  allows  suits  on  state  penal 
statutes  to  be  prosecuted  after  the 
death  of  the  offender,  since  such  state 
statutes  can  have  no  effect  on  suits  in 
the  courts  of  the  United  States  for  the 
recovery  of  penalties  imposed  by  an  act 
of  congress.  Ex  parte  Schreiber 
(1884)  3  Sup.  Gt  423,  110  U.  S.  76, 
28  L.  Ed.  65. 

An  action  for  the  penalty  provided 
by  this  section  abates  by  the  death  of 
the  defendant  Schreiber  v.  Sharpless 
(D.  C.  1883)  17  Fed.  589. 

38.  Joinder    of   oauses    of    aotlon^— 

Where  it  was  convenient  for  the  court 
that  two  causes  of  action  for  infringe- 
ment of  copyright,  one  with  reference 
to  certain  cartoons  and  the  other  with 


reference  to  a  play  based  thereon, 
should  be  joined  in  the  same  bill,  it 
was  within  the  discretion  of  the  court 
to  permit  such  joinder.  Empire  Gity 
Amusement  Co.  v.  Wilton  (G.  G.  1903) 
134  Fed.  132. 

In  a  suit  for  infringement  of  copy- 
rights of  a  number  of  books  the  com- 
plainant may  properly  be  allowed  by  a 
supplemental  bill  to  set  up  further  in- 
fringements of  other  books  of  the  same 
series,  occurring  subsequent  to  the  fil- 
ing of  the  original  bill,  the  parties  be- 
ing the  same,  and  the  subject-matter 
of  the  same  general  character,  which 
may  appropriately  be  determined  in  the 
same  suit.  Banks  Law  Pub.  Go.  v. 
Lawyers*  Go-Op.  Pub.  Go.  (C.  G.  1905) 
139  Fed.  701. 

A  bill  for  infringement  of  copyrights 
of  different  pieces  of  sculpture  will  not 
be  held  demurrable  for  multifariousness 
where  the  parties  and  the  general 
method  of  alleged  infringement  are  the 
same,  and  especially  where  it  appears 
from  the  bill  that  aU  of  the  acts  of  in- 
fringement were  committed  pursuant 
to  a  common  purpose  by  the  defendants. 
Bracken  v.  Rosenthal  (G.  G.  1907)  151 
Fed.  136. 

39.  Jurisdlotlon^— See  notes  under  | 
9556,  post 

40.  Limitations  and  laohes.— Where 
it  appeared  that  complainants  and  their 
predecessors  in  title  had  no  knowledge 
of  the  alleged  infringing  articles  until 
I>ecember,  1902,  less  than  a  year  and 
a  half  before  suit  brought,  and  were 
not  charged  with  prior  notice  thereof, 
and  the  infringing  articles  did  not  ap- 
pear in  defendant's  publication  at  first, 
complainants  were  not  barred  by  lach- 
es. Werner  Co.  v.  Encyclopaedia  Bri- 
tafinica  Go.  (1905)  134  Fed.  831,  1024, 
67  G.  G.  A.  281,  afiirming  order  En- 
cyclopoedia  Britannica  Co.  v.  American 
Newspaper  Ass'n  (G.  G.  1904)  130  Fed. 
460. 

Failure  to  sue  for  infringement  until 
defendants  have  been  proceeding  open- 
ly therewith  for  about  a  year  does  not 
constitute  laches  barring  a  right  to  re- 
lief in  equity,  when  during  the  time 
complainant  was  engaged  in  the  defense 
of  a  suit  to  cancel  his  title  prosecuted 
by  one  of  the  defendants.  Wooster  v. 
Crane  &  Go.  (1906)  147  Fed.  515,  77 
G.  G.  A.  211. 

Plaintiff  sued  defendant  in  replevin  to 
recover  20,000  copies  of  engravings  al- 
leged to  offend  plaintiff's  copyright,  and 
under  the  writ  the  marshal  seized  4,- 
673  copies  and  the  stones  from  which 
the  engravings  were  made.  Pending 
this  suit  and  before  trial,  plaintiff 
amended  its  declaration  by  setting  up 
an  additional  claim  to  recover  the  pen- 
alty. Held,  that  such  amendment 
pleaded  a  new  and  different  cause  of 
action  from  that  alleged  in  the  orig- 
inal declaration,  and,  not  having  been 
added  within  two  years  after  the  cause 
of  action  accrued,  was  barred  by  lim- 
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itatidns.  Hills  &  Ck).  ▼.  Hoover  (1914) 
211  Fed.  241,  127  C.  C.  A.  609. 

An  action  at  law  for  infringement 
must  be  brought  within  two  years  there- 
of. Reed  v.  Carusi  (0,  0.  1845)  Fed. 
Cas.  No.  11,642. 

Long  acquiescence  in  the  infringe- 
ment, or  culpable  negligence  in  seek- 
ing redress,  will  prevent  relief  in  equi- 
ty. Lawrence  v.  Dana  (0.  0.  1869) 
Fed.  Cas.  No.  8,136. 

Delay  in  bringing  suit  is  no  defense, 
where  there  is  no  proof  of  acquiescence, 
in,  or  of  failure  to  object  to,  the  acts 
constituting  infringement,  and  defend- 
ant's conduct  has  not  been  induced  by 
any  act  or  omission  of  those  interested 
in  the  copyright  Gilmore  v.  Anderson 
(O.  O.  1889)  38  Fed.  846. 

The  failure  of  the  publishers  of  a 
foreign  encyclopaedia  to  press  to  com- 
pletion suits  for  infringement  of  copy- 
rights of  certain  volumes  does  not  estop 
them  from  prosecuting  suits  for  in- 
fringement of  parts  of  later  volumes. 
Black  v.  Henry  G.  Allen  Co.  (0.  C. 
1893)  56  Fed.  764. 

R.  S.  i  4964,  provides  that  every  per- 
son who  prints  or  sells  a  copyrighted 
book  without  the  consent  of  the  pro- 
prietor of  the  copyright  shall  forfeit 
every  copy  of  the  book,  and  "shall  for- 
feit and  pay  such  damages  as  may  be 
recovered  in  a  dvil  action  by  such  pro- 
prietor." Section  4968  provides  that 
no  action  shall  be  maintained  in  any 
case  of  forfeiture  or  penalty  under  the 
copyright  laws  unless  oegun  within  two 
years.  The  damages  recoverable  in  a 
civil  action  based  upon  this  section  as 
formerly  enacted  are  a  forfeiture,  and 
such  an  action  is  barred  if  brought 
more  than  two  years  after  the  cause  of 
action  arose.  Wheeler  v.  Cobbey  (O. 
O.  1895)  70  Fed.  487. 

R.  S.  S  4968,  limiting  actions  for  for- 
feitures or  penalties  under  the  copy- 
right laws,  is  not  applicable  to  a  suit 
for  an  injunction  against  and  damages 
for  an  infringement  of  a  copyright. 
Patterson  v.  J.  S.  Ogilvie  Pub.  Co.  (C. 
C.  1902)  119  Fed.  451. 

Laches  cannot  be  successfully  invok- 
ed when  it  does  not  appear  that  the 
owner  of  the  copyrighted  article  had 
knowledge  of  the  infringement,  or  no- 
tice of  any  facts  sufficient  to  put  him  on 
inquiry.  Encyclopsedia  Britannica  Co. 
V.  American  Newspaper  Ass'n  (O.  C. 
1904)  130  Fed.  460,  order  affirmed 
Werner  Co.  v.  Encyclopeedia  Britan- 
nica Co.  (1905)  134  Fed.  831,  1024,  67 
C.  C.  A.  281. 

The  fact  that  a  complainant,  with 
knowledge  that  its  copyrights  were  be- 
ing infringed  by  defendant,  delayed 
bringing  suit  until  defendant  after  16 
years  of  labor  and  at  large  expense  hffd 
practically  completed  the  publication  ot 
its  work,  constituted  such  laches  as 
warrants  the  denial  of  an  injunction 
and  an  accounting  of  profits;  but  in 
such  a  suit,  although  equitable  relief  is 
denied,  the  court  has  power  to  award 
the  complainant  damages  as  compensa- 

(10972) 


tion  for  the  violation  of  its  rights. 
West  Pub.  Co,  V.  Edward  Thompson 
Co.  (C.  C.  1909)  169  Fed.  833,  decree 
modified  (1910)  176  Fed.  833,  100  C.  C. 
A.  303. 

Where  plaintiff  first  suspected,  but 
was  unable  to  verify,  infringement  of 
his  copyright,  and  seven  years  later 
acquired  information  which  resulted  in 
bringing  suit  nine  years  after  his  first 
suspicions,  complainant  was  not  barred 
either  by  laches  or  acquiescence  alone. 
Id. 

41.  Parties.— In  a  suit  to  restrain  the 
sale  of  copies  of  phonograph  records, 
the  artist  whose  music  is  reproduced^ 
and  who  receives  a  royalty  on  the  num- 
ber of  records  sold,  is  not  a  necessary 
or  an  indispensable  party.  Fonotipia 
Limited  v,  Bradley  (C.  C.  1909)  171 
Fed.  951. 

The  owner  of  a  copyrighted  motion 
picture  film  and  its  lessees  held  proper- 
ly joined  as  plaintiffs  in  a  suit  for  its 
infringement  under  new  equity  rule  37 
(198  Fed.  xxviii,  115  C.  C.  A.  xxviii). 
Gaumont  Co.  v.  Hatch  (D.  C.  1913) 
208  Fed.  378. 

Under  equity  rule  37,  licensee  of  right 
to  produce  copyrighted  drama  on  the 
stage  is  not  proper  party  to  suit  for 
infringement  by  production  of  motion 
picture  play.  Tully  v.  Triangle  Film 
Corp.  (D.  C.  1916)  229  Fed.  297. 

42.  ProcesSd— Mere  misdescription  of 
date  of  approval  of  the  statute,  if  the 
same  is  otherwise  sufficient  to  indicate 
it,  held  not  fatal  in  notice  on  the  sum- 
mons. Brown  v.  Church  (D.  C.  1880) 
5  Fed.  41,  42. 

43.  Pleadlng^ln  generald— An  aver- 
ment that  "the  copyright  was  taken 
out  by  [plaintiff]  previous  to  the  pub- 
lication thereof,  in  full  accordance  with 
the  requirements  of  the  laws  of  the 
United  States,"  does  not  tender  an  is- 
sue of  fact,  but  states  a  legal  conclu- 
sion, and  is  insufficient.  Trow  City  Di- 
rectory Co.  V.  Curtin  (C.  C.  1888)  36 
Fed.  829. 

The  petition  alleged  that  on  a  certain 
day,  and  at  divers  times  between  t^at 
day  and  the  commencement  of  the  ac- 
tion, defendant  engraved,  etc.,  and  sold 
to  the  number  of  10,000  copies,  a  cer- 
tain print,  etc.  Held,  that  but  one 
cause  of  action  for  a  single  penalty  of 
$100  was  stated.  Taft  v.  Stephens 
Lithographing  &  E2ngraving  Co.  (0.  C. 
1889)  38  Fed.  28. 

Where  a  statement  of  claim  properly 
alleges  the  copying,  printing,  publishing, 
and  exposing  for  sale  of  the  infringing 
copies  by  defendant,  either  of  which 
constitutes  the  infringement  under  the 
statute,  it  need  not  allege  that  defend- 
ant was  actually  engaged  in  any  of  such 
acts  at  the  time  copies  of  the  infring- 
ing publication  were  found  in  his  pos- 
session. Falk  V.  Curtis  Pub.  Co.  (C.  C. 
1900)  100  Fed.  77. 

It  need  not  be  alleged  that  the  copies 
were  found  in  defendant's  possession  by 
the   plaintiff,   or   some   one   acting  In 
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his  behalf;  such  fact  not  being  made 
essential  to  recovery  by  the  statute. 
Id. 

It  Ib  not  sufficient  to  allege  generally 
that  an  conditions  and  requisites  re- 
quired by  the  laws  of  the  United  States 
to  obtain  a  copyright  have  been  com- 
pUed  with,  but  the  specific  acts  done 
and  necessary  to  constitute  such  com- 
ptiance  with  the  law  must  be  affirma- 
tively alleged,  and  the  complaint  must 
also  show  that  the  person  in  whose 
name  the  copyright  was  obtained  was 
the  person  who  owned  the  right  and 
was  entitled  to  it  Ford  v.  Charles  E. 
Blaney  Amusement  Go.  (G.  0.  1906) 
148  Fed.  642. 

44.  — -  Billd— A  bill  praying  injunc- 
tion and  discovery  in  aid  of  a  suit  at 
law  against  one,  though  declared  bad  as 
a  bill  for  discovery,  is  good  on  general 
demurrer,  the  remedy  by  injunction  be- 
ing independent  Atwill  v.  Ferrett  (0» 
C.  1846)  Fed.  Gas.  No.  640. 

The  objection  that  a  bill  for  infringe- 
ment of  copyright  sets  forth  no  title  in 
plaintiff,  and  lays  no  legal  foundation 
for  a  discovery,  may  be  taken  by  gen- 
eral demurrer.    Id. 

Inconsistencies  of  allegations  as  to 
aathorship  in  bill  for  infringement  of 
copyright  no  ground  of  objection  on 
general  demurrer,  if  other  allegations 
are  sufficient    Id. 

It  is  not  a  good  ground  of  demurrer 
to  a  bill  for  infringement  that  the  bill 
does  not  waive  the  statutory  forfei- 
tures and  penalties.  Farmer  v.  Gal- 
vert  Lithographing  Engraving  &  Map 
Pub.  Go.  (G.  G.  1872)  Fed.  Gas.  No. 
4,651. 

A  bill  for  infringement  which  does 
not  allege  a  publication  or  a  delivery 
of  copies  to  the  librarian  of  congress 
or  any  reason  for  the  failure,  is  de- 
murrable. Boucicault  v.  Hart  (G.  G. 
1875)  Fed.  Gas.  No.  1,692. 

A  bill  to  restrain  the  infringement 
of  a  copyright  which  does  not  allege 
the  performance  of.  the  acts  required 
to  be  performed  by  the  author  to  ob- 
tain a  copyright  is  insufficient.  Par- 
kinson V.  Laselle  (G.  G.  1875)  Fed. 
Caa.  No.  10,762. 

A  prayer  in  a  bill  that  the  plate  and 
unsold  copies  of  a  pirated  map  be  de- 
livered up  to  an  officer  of  the  court  lor 
cancellation  and  destruction  is  demur- 
rable, as  asking  for  the  enforcement  of 
such  forfeiture.  Ghapman  v.  Ferry 
(C.  G.  1882)  12  Fed.  693. 

A  special  demurrer  to  the  parts  of 
the  bill  which  ask  a  court  of  equity  to 
enforce  penalties  and  a  forfeiture,  and 
for  a  discovery  and  delivery  up  to  be 
destroyed  of  defendant's  books,  will  be 
sustained.  Trow  Gity  Directory  Go. 
V.  Curtin  (G.  G.  1888)  36  Fed.  829. 

Failure  to  aver  the  deposit  or  mailing 
of  the  title,  and  of  two  copies  of  the 
work,  and  insertion  of  copyright  notice 
on  the  title  page  makes  the  bill  fatally 
defective.    Id. 


Though  the  bill  prays  the  forfeiture 
of  all  the  infringing  books,  and  the 
plates  used  in  their  production,  it  is 
unnecessary  to  grant  any  other  relief 
than  damages,  where  it  is  shown  that 
the  infringer's  place  of  business,  with 
all  the  books  and  plates  in  question,  has 
been  destroyed  by  fire.  Scribner  v. 
Glark  (G.  G.  1888)  50  Fed.  473. 

In  a  suit  in  equity,  seeking  account 
of  profits  only,  it  is  not  necessary  to 
allege  and  prove  the  absence  of  writ- 
ten consent  by  the  copyright  owner. 
GUmore  v.  Anderson  (G.  G.  1889)  38 
Fed.  846. 

A  bill  which  sets  out  the  terms  of 
an  agreement  and  states  that,  if  such 
agreement  is  not  an  assignment,  it  is 
an  exclusive  license,  correctly  pleads 
publishers'  title  to  the  copyright  by 
thus  alleging  the  facts,  and  stating  the 
conclusions  therefrom  in  the  alterna- 
tive. Black  V.  Henry  G.  Allen  Go.  (G. 
G.  1890)  42  Fed.  618,  9  L.  R.  A.  433. 

Where  the  bill  positively  avers  the 
infringement  of  the  copyright,  it  is 
sufficient,  though  it  is  not  stated  to  be 
within  the  knowledge  of  affiant.     Id. 

An  allegation  that  complainant  "is 
the  author,  inventor,  designer,  and  pro- 
prietor of  a  certain  photograph  and 
negative  thereof,  known  and  entitled 
'Photograph  No.  23  of  Lillian  Russell, 
by  B.  J.  Falk,  N.  Y.,* "  is  sufficient 
without  attaching  a  copy  of  the  photo- 
graph to  the  bilL  Falk  v.  Schumacher 
(G.  G.  1891)  48  Fed.  222;  Same  v. 
Seidenberg  (G.  G.  1891)  Id.  224. 

In  a  suit  for  infringement  of  copy- 
right in  a  dramatic  composition,  the 
conrt  will  not  interpose  its  judicial 
knowledge  to  the  extent  of  finding  on 
demurrer  against  the  allegations  of  the 
bill  touching  questions  of  originality. 
Henderson  v.  Tompkins  (G.  G.  1894) 
60  Fed.  758. 

A  bill  alleging  that  complainant  was 
the  proprietor  of  a  certain  dramatic 
composition  "written  or  composed"  by 
citizens  of  the  United  States  sufficient- 
ly alleges  authorship,  in  the  absence  of 
specific  exception.     Id. 

An  averment  that  the  book  was  not 
copyrighted  by  defendant  is  not  equiva- 
lent to  an  allegation  that  he  had  not 
obtained  a  copyright,  and  is  demurrable. 
Rigney  v.  Raphael  Tuck  &  Sons  Go. 
(G.  G.  1896)  77  Fed.  173. 

A  bill  declaring  on  30  different  copy- 
rights, each  for  an  index  covering  a 
letter  or  portion  of  a  letter  of  the  al- 
phabet, and  all  constituting  one  com- 
plete index  system,  is  not  multifarious. 
Amberg  File  &  Index  Go.  v.  Shea, 
Smith  &  Go.  (G.  G.  1896)  78  Fed.  479, 
decree  affirmed  (1897)  82  Fed.  314,  27 
G.  G.  A.  246. 

In  a  sxut  for  infringement  of  alleged 
copyright  in  a  photograph,  it  is  neces- 
sary to  allege  the  existence  of  facts 
of  originality,  intellectual  production, 
thought,  and  conception.    Falk  v.  Gity 
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Item  Printing  Co.  (0.  0.  1897)  79  Fed. 
321. 

A  bill  seeking  to  restrain  the  pub- 
lication of  a  book,  as  infringing  in  its 
titie  a  trade-mark  right  of  the  com- 
plainants, and  in  its  text  certain  rights 
secured  to  them  by  four  copyrights, 
is  not  multifarious.  Harper  v.  Holman 
(C.  C.  1897)  84  Fed.  222. 

An  averment  that  complainants  were, 
prior  to  the  time  of  securing  copyright, 
proprietors  of  a  certain  book  or  periodi- 
cal, is  a  sufficient  averment  of  pro- 
prietorship of  an  article  and  engraving 
alleged  to  have  been  pirated,  therefrom. 
Lillard  v.  Sun  Printing  &  Publishing 
Ass'n  (C.  C.  1898)  87  Fed.  2ia 

A  bill  will  not  be  dismissed  on  de- 
murrer where  the  cut  or  engraving 
pirated  from  complainants'  copyrighted 
book  is  a  close  reproduction  o£  com- 
plainants', even  though  it  appears  high- 
ly probable  that  the  fi,nal  proof  ynH 
show  that  the  engraving  was  not  an 
original  production  of  complainants. 
Id. 

Where  complainants'  copyrighted 
book  and  defendant's  article  complain- 
ed of  are  filed  with,  and  referred  to  in, 
the  bill,  they  need  not  be  copied  there- 
in.   Id. 

An  allegation  that  the  infringing 
copies  were  made  within  two  years 
next  before  the  commencement  of  the 
suit,  and  were  found  in  defendant's  pos- 
session prior  to  the  time  it  was  brought, 
is  sufficiently  specific  as  to  the  time 
when  they  were  so  found.  Falk  v.  Cur- 
tis Pub.  Co.  (C.  C.  1900)  100  Fed.  77. 

Where  a  bill  alleged  ownership  of  a 
copyrighted  work,  and  charged  that 
such  work  was  edited,  prepared,  and 
published  by  and  under  complainant's 
direction,  from  .  original  sources,  at 
great  expense  in  collecting  the  cases 
and  authorities  therein  cited,  and 
searching  for  judicial  precedents,  and 
in  discussing  and  formulating  the  prop- 
ositions of  law  therein  contained,  and 
in  presenting,  selecting,  and  arranging 
the  matter  contained  in  said  books,  the 
bill  sufficiently  alleged  how  complain- 
ant became  the  proprietor  of  the  work. 
Edward  Thompson  Co.  v.  American 
Law  Book  Co.  (C.  C.  1902)  119  Fed. 
217. 

Where  a  bill  for  infringement  charg- 
ed that  defendant  has  unfairly  used  the 
results  of  complainant's  publications, 
has  incorporated  such  results  in  de- 
fendant's publications,  that  such  pub- 
lications are  to  a  large  extent  the  prod- 
uct of  complainant's  original  work,  re- 
written so  as  to  conceal  the  piracy, 
and  that  defendant  to  a  large  extent 
has  obtained  the  information  contain- 
ed in  its  publications  from  complain- 
ant's publications,  it  sufficiently  alleged 
defendant's  unfair  competition,  and 
that  it  was  impossible  to  segregate  the 
particular  portions  complained  of.     Id. 

A  bill  for  infringement  failing  to  al- 
lege that  the  titles  of  the  alleged  copy- 
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righted  books  had  been  recorded  by  tilie 
librarian  of  congress  was  demurrable. 
Id. 

Bill  alleging  that  the  word  "Copy- 
right" was  printed  on  every  copy  of 
a  painting  is  defeated  by  a  plea  alleg- 
ing a  prior  publication  of  the  original 
painting  without  being  inscribed  with 
notice  of  the  copyright  Werckmeister 
V.  American  Lithographic  Co.  <C.  C. 
1903)  126  Fed.  244,  decree  reversed 
(1904)  134  Fed.  321,  69  C.  C.  A.  553, 
68  L.  B.  A.  591. 

Where  a  bill  is  filed  to  enjoin  the  in- 
fringement of  copyright  in  two  dramat- 
ic compositions,  a  demurrer  for  want 
of  proper  parties  plaintiff,  on  the 
ground  that  the  assignor  of  one  of  the 
plays  should  have  been  made  a  party, 
cannot  be  sustained,  where  defendant 
has  not  pointed  out  specifically  the 
parts  of  the  bill  objected  to;,  and  the 
demurrer  cannot  be  sustained  for  want 
of  parties  as  to  the  whole  biU.  Empire 
City  Amusement  Co,  y,  Wilton  (C.  O. 
1903)  134  Fed.  132. 

Where  a  bill  stated  a  cause  of  action 
arising  from  the  alleged  infringement 
of  two  dramatic  compositions,  and  a 
demurrer  failed  to  point  out  specifical- 
ly what  sentences  or  paragraphs  of  the 
bill  were  demurred  to,  it  could  not  be 
sustained.    Id. 

Where  a  bill  for  infringement  prayed 
the  usual  discovery  in  defendant's  an- 
swer both  to  the  allegations  and  inter- 
rogatories, waiver  of  an  answer  under 
oath  did  not  entitie  defendant  to  file  a 
mere  general  denial  neither  responding 
to  the  interrogatories  nor  stating  "the 
circumstances  of  which  defendant  in- 
tends to  avail  himself  by  way  of  de- 
fenses." John  Church  Co.  v.  Zimmer- 
mann  (C.  C.  1904)  131  Fed.  662. 

Where  the  bill  makes  profert  of  the 
copyrighted  publication,  it  may  be  con- 
sidered a  part  of  the  bill  and  examined 
on  demurrer.  American  Mutoscope  & 
Biograph  Co.  v.  Edison  Mfg.  Co.  (C. 
C.  1905)  137  Fed.  262. 

Where  a  bill  sufficientiy  alleges  titie 
in  complainant  by  assignment,  a  sup- 
plemental bill  otherwise  good  is  not  in- 
valid because  it  alleges  a  further  as- 
signment in  the  nature  of  a  confirmation 
or  ratification  of  complainant's  titie. 
Banks  Law  Pub.  Co.  v.  Lawyers'  Co- 
Op.  Pub.  Co.  (C.  C.  1905)  139  Fed. 
701. 

Failure  to  allege  that  the  copyright 
notice  required  by  this  section  had  been 
printed  in  all  editions  of  the  books  pub- 
lished in  foreign  countries  will  not  ren- 
der the  bill  for  infringement  demurra- 
ble. Haggard  v.  Waverly  Pub.  Co.  (0. 
C.  1905)  144  Fed.  490. 

Where  the  entire  issue  was  tried  and 
submitted  for  decision  on  the  merits 
without  the  defense  of  multifariousness 
being  raised  by  demurrer,  the  defense 
was  waived  in  a  case  where  infringe- 
ment of  several  thousand  copyrights 
was  alleged  in  one  bill.  West  Pub.  Co. 
V.  Edward  Thompson  Co.  (C.  C.  1909) 
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169  Fed.  833,  decree  modified   (1910) 
176  Fed.  833,  100  C.  C.  A.  303. 

Where  there  was  nothing  to  show 
that  a  copyright  alleged  to  have  been 
infringed  was  a  sculpture  or  othet 
suniiar  work  or  that  the  production  of 
a  copy  was  not  feasible,  defendant  was 
entided  to  have  a  copy  of  the  alleged 
infringement,  and  a  copy  of  the  work 
aDeged  to  have  been  infringed  upon,  ac- 
company the  petition  as  required  by 
Supreme  Court  Practice  Rule  2,  in  ef- 
fect July  1,  1909.  Lesser  v.  George 
Borgfeldt  &  Go.  (G.  G.  1911)  188  Fed. 
894. 

Snice  copyright  vests  on  publication 
with  notice  of  copyright,  a  bill  for  in- 
fringement was  not  demurrable  for 
failure  to  aUege  registration  or  entry 
of  the  title  of  the  book,  or  volume  of 
the  publication.  National  Cloak  &  Suit 
Go.  V.  Kaufman  (C.  G.  1911)  189  Fed. 
215. 

An  allegation  that  complainant  was  a 
corporation  created  under  the  laws  of 
New  York,  and  that  it  wrote,  designed, 
and  compiled,  and  caused  to  be  writ- 
ten, designed  and  compiled  by  those 
employed  by  it  for  such  purpose,  all  of 
them  citizens  and  residents  of  the  Unit- 
ed States,  or  aliens  domiciled  within 
the  United  States  at  the  time  of  the 
first  publication  of  the  book  in  ques- 
tion, sufficiently  showed  that  complain- 
ant corporation  was  entitled  to  the 
copyright    Id. 

Complainant's  allegation  that  its  as- 
signor was  the  sole  and  exclusive  own- 
er and  proprietor  of  the  copyrighted 
productions  is  insufficient  to  show 
plaintifTs  title  or  right  to  sue.  Crown 
Feature  Film  Go.  v.  Levy  (D.  C.  1912) 
202  Fed.  805. 

A  bill  for  alleged  infringement  of  a 
copyrighted  photograph  must  show  that 
the  photograph  was  a  copyrightable 
work.    Id. 

A  bill  to  restrain  infringement  of  cer- 
tain photograph  copyrights  alleging 
that  plaintiff's  assignor  filed  two  com- 
plete copies  of  the  photographs  held  in- 
sufficient.   Id. 

A  motion  to  dismiss  a  bill  to  restrain 
infringement  of  a  copyright  for  a  mo- 
tion picture  film  on  various  grounds 
considered  and  overruled.  Gaumont 
Co.  V.  Hatch  (D,  C.  1913)  208  Fed. 
37& 

A  bill  alleging  that  complainant  had 
copyrighted  a  work  known  as  "Mes- 
sages and  Papers  of  the  Presidents," 
and  that  defendants  had  obtained  sec- 
ondhand sets  of  the  publication,  which 
they  had  reconstructed  and  sold  to  the 
public  as  and  for  complainant's  publi- 
cation, etc.,  did  not  state  a  cause  of 
action  for  infringement  of  copyright. 
Bureau  of  National  Literature  v.  Sells 
(D.  C.  1914)  211  Fed.  379. 

Under  the  express  provisions  of  Su- 
preme Court  rule  2,  in  a  suit  for  in- 
fringement, a  copy  of  the  work  alleged 
to  be  infringed  should  accompany  the 
complaint,  or  ita  absence  should  be  ex- 


plained.   TuUy  V.  Triangle  Film  Corp. 
(D.  C.  1916)  229  Fed.  297. 

Whether,  because  incorrect  copy  of 
work  alleged  to  be  infringed  was  filed 
with  complaint,  payment  of  expenses 
should  be  made  a  condition  of  amend- 
ment, held  to  be  left  for  determination 
on  the  trial.    Id. 

45.  ^^.^  Declaration.  — A  declaration 
for  penalty  in  the  name  of  two  persons 
is  bad  on  general  demurrer.  Ferrett 
V.  Atwill  (G.  G.  1840)  Fed.  Gas.  No. 
4.747. 

In  a  suit  to  recover  for  the  infringe- 
ment of  a  copyright,  the  declaration 
must  set  out  in  detail  a  substantial 
compliance  w^th  the  various  require- 
ments of  the  copyright  laws.  Chicago 
Music  Co.  V.  J.  W.  Butler  Paper  Go. 
(C.  C.  1884)  19  Fed.  758. 

A  declaration  in  an  action  under  this 
section  to  enforce  the  forfeiture,  which 
fails  to  allege  that  any  copies  were 
found  in  the  possession  of  defendant, 
is  fatally  defective;  the  omission  being 
of  a  fact  which  is  essential  to  any  right 
of  recovery.  Falk  v.  Curtis  Pub.  Co. 
(C.  G.  1900)  98  Fed.  989. 

46.  — .  A ns ward— An  answer  alleg- 
ing that  the  copy  of  complainant's  book 
is  not  a  true  copy  of  the  copyrighted 
book,  but  that  the  title  page  thereof 
was  removed  and  another  page  substi- 
tuted therefor,  containing  matter  ma- 
terially different,  is  insufficient,  imless 
it  further  allege  that  the  substitution 
was  made  after  the  publication  of  the 
book.  Osgood  V.  A.  S.  Aloe  Instru- 
ment Co.  (C.  C.  1896)  09  Fed.  291. 

In  an  action  to  recover  penalties  for 
infringement  of  a  copyright,  brought  in 
a  federal  court  in  a  state  which  has 
adopted  the  code  system  of  pleading,  an 
answer  containing  a  general  denial,  se- 
cures all  rights  reserved  to  the  defend- 
ant under  the  federal  statutes,  and  ac- 
cordingly a  common-law  plea  is  inap- 
propriate. Johnston  v.  Elopsch  (G.  G. 
1898)  88  Fed.  092. 

47.  Evidence^— Certificate  as  evidence, 
see  notes  under  S  9576,  post 

48.  ^—  Presumptions  and  burden  of 
proefd— The  burden  of  proof  as  to  au- 
thorship and  nonpublication  before 
copyright  is  not  sustained  by  offering 
in  evidence  the  certificate  of  the  Li- 
brarian of  Congress,  acknowledging 
that  descriptions  and  photographs  of 
the  paintings  had  been  deposited  by 
plaintiff  in  his  office,  and  concluding 
with  the  words,  "the  right  whereof  he 
claims  as  proprietor  in  conformity  with 
the  laws  of  the  United  States  respect- 
ing copyrights."  Bosselman  v.  Rich- 
ardson (1909)  174  Fed.  622,  98  C.  C. 
A.  127. 

While  the  burden  of  proof  of  copying 
in  copyright  litigation  is  on  the  com- 
plainant, proof  of  common  errors  first 
occurring  in  complainant's  publication 
shifts  the  burden  of  explanation  to  the 
defendant.  Frank  Shepard  Co.  v. 
Zachary  P.  Taylor  Pub.  Co.  (1912)  193 
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Fed.  991,  113  O.  0.  A.  609,  affirming 
decree  (G.  G.  1911)  185  Fed.  941. 

No  suit  can  be  maintained  for  in- 
fringement without  evidence  of  copy- 
right in  complainant.  Greene  v.  Bishop 
(G.  G.  1858)  Fed.  Gas.  No.  5,763; 
Ghasfr  V.  Sanborn  (G.  G.  1874)  Fed. 
Gas.  No.  2,628. 

While  a  court  will  not  presume  that 
all  the  money  received  by  a  piratical 
publisher  on  the  sale  of  his  books  is 
profit,  still,  as  the  proof  as  to  the  cost 
of  producing  the  work  is  wholly  in  the 
control  of  the  defendant,  the  complain- 
ant makes  a  prima  facie  case  of  right 
to  recover  by  showing  the  selling  price 
and  the  usual  manufacturers'  cost. 
Myers  y.  Gallaghan  (G.  G.  1885)  24 
Fed.  636,  decree  modified  Gallaghan  v. 
Myers  (1888)  9  Sup.  Gt  177,  128  U. 
S.  617,  32  L.  Ed.  547. 

Where,  in  the  compilation  of  two 
books  similar  in  character,  a  close  re- 
semblance is  the  necessary  consequence 
of  the  use  of  common  materials,  the  ex- 
istence of  the  same  errors  in  the  two 
publications  is  a  presumption  of  piracy 
that  can  only  be  overcome  by  clear  evi- 
dence to  the  contrary.  List  Pub.  Go.  ▼. 
Keller  (G.  G.  1887)  30  Fed.  772. 

To  sustain  the  defense  of  publication 
without  the  statutory  notice  of  copy- 
right, it  must  be  shown  that  it  lacked 
such  notice  when  it  left  plaintiff's  pos- 
session. Falk  y.  Gast  Lithograph  & 
Engraving  Go.  (G.  G.  1891)  48  Fed. 
262,  decree  affirmed  (1893)  54  Fed. 
890,  4  G.  G.  A.  648. 

An  author  suing  for  infringement  of  a 
copyright  has  the  burden  of  showing  a 
literal  compliance  with  each  and  every 
statutory  requirement  in  the  nature  of 
conditions  precedent  to  the  acquisition 
of  a  valid  copyright  Osgood  v.  A.  S. 
Aloe  Instrument  Go.  (G.  0.  1897)  83 
Fed.  470. 

Where  it  is  alleged  that  a  copyrighted 
article  has  been  infringed,  such  artide 
and  the  infringing  article,  or  so  much 
thereof  as  may  be  necessary  for  intel- 
ligent comparison,  mu&t  be  included  in 
the  proofs.  Encyclopedia  Britannica 
Go.  V.  American  Newspaper  Ass'n  (G. 
G.  1904)  130  Fed.  460,  order  affirmed 
Werner  Co.  v.  Encyclop»dia  Britannica 
Go.  (1905)  134  Fed.  831,  1024,  67  O. 
G.  A.  281. 

In  an  action  for  penalties  for  infringe- 
ment of  a  copyright,  the  burden  rests 
upon  the  plaintiff  to  prove  title  to  the 
copyright  by  showing  a  strict  compli- 
ance with  every  statutory  requirement, 
as  well  as  infringement.  Lederer  v. 
Saake  (C.  G.  1909)  166  Fed.  810,  judg- 
ment reversed  Saake  v.  Lederer  (1909) 
174  Fed.  135,  98  C.  G.  A.  571. 

Where  it  is  proven  from  internal  evi- 
dence that  a  subsequent  law  digester 
has  made  an  unfair  use  of  any  part  of 
the  syllabi  of  his  predecessor,  it  may 
be  fairly  presumed  that  he  made  use 
of  more  than  appeared  on  the  face  of 
his  work.  Frank  Shepard  Go.  v.  Zach- 
ary  P.  Taylor  Pub.  Go.   (G.  G.  1911) 
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185  Fed.  .941,  decree  affirmed  (1912) 
193  Fed.  991,  113  G.  G.  A.  609. 

Though  there  was  no  denial  that  com- 
plainant's book  was  duly  copyrighted, 
he  was  bound  to  make  proof  of  his 
copyright.  Huebsch  v.  Arthur  H.  Grist 
Go.  (D.  G.  .1914)  209  Fed.  885. 

One  joint  owner  of  a  copyright  can- 
not restrain  the  reproduction  of  the 
work,  without  proving  that  such  re- 
production was  not  licensed  by  one  of 
the  co-owners.  Herbert  v.  Fields  (Sup. 
1915)  152  N.  Y.  Supp.  487. 

49.  — — >  Adiiii88lbility.»In  a  suit  ia 
equity  for  an  infringement,  defendants 
may  be  compelled  to  produce  their 
books  and  papers  on  the  accounting  be- 
fore the  master,  but  defendants  are 
not  thus  compelled  to  produce  evidence 
against  themselves  in  aid  of  a  suit  for 
forfeiture.  Gallaghan  v.  Myers  (1888) 
128  U.  S.  617,  9  Sup.  Gt  177,  32  L. 
Ed.  547. 

Since  it  is  immaterial  where  an  al- 
leged infringer  obtained  suggestions  for 
making  variations  in  a  copyrighted 
photograph,  another  photograph,  offer- 
ed in  evidence  to  show  that  a  certain 
feature  was  taken  from  it,  is  irrelevant. 
Springer  Lithographing  Go.  y.  Falk 
(1894)  59  Fed.  707,  8  G.  G.  A.  224, 
writ  of  error  dismissed  (1896)  17  Sup. 
Gt.  998,  41  L.  Ed.  1179. 

Evidence  of  actual  damage  is  imma- 
terial in  an  action  for  the  statutory 
penalty  on  infringing  copies  of  a  copy- 
righted photograph.    Id. 

Testimony  as  to  comparisons  made  by 
witnesses  not  admissible;  but  pointing 
out  similarities  of  language  and  other 
indicia  of  infringement  may  be  used  to 
assist  the  court  in  its  examination. 
West  Pub.  Go.  V.  Lawyers'  Go-operative 
Pub.  Go.  (1897)  79  Fed.  756,  25  C.  C. 
A.  648,  35  L.  R.  A.  400,  reversing  de- 
cree (G.  G.  1894)  64  Fed.  360,  25  L. 
R.  A.  441. 

A  decree  in  an  equity  suit  that  the 
copyright  of  a  certain  play  is  valid  is 
conclusive  in  a  subsequent  action  at 
law  between  the  same  parties  to  re- 
cover statutory  damages.  Brady  v. 
Daly  (1897)  83  Fed.  1007.  28  G.  G.  A. 
253,  judgment  affirmed  (1890)  20  Sup. 
Gt.  62,  175  U.  S.  148,  44  L.  Ed,  109. 

In  a  suit  to  recover  the  penalty  of 
$10  for  each  infringing  copy  of  a  copy- 
righted painting  in  defendant's  posses- 
sion, the  judgment  in  a  prior  action  in 
replevin  brought  under  the  same  sec- 
tion, in  which  plaintiff  recovered  the 
infringing  sheets,  is  not  evidence  that 
they  were  found  in  defendant's  posses- 
sion, although  it  recites  that  such  was 
the  fact.  Werckmeister  v.  American 
Tobacco  Co.  (1906)  144  Fed.  1023,  74 
G.  G.  A.  682,  affirming  judgment  (G.  O. 
1905)  138  Fed.  162,  and  judgment  af- 
firmed (1907)  28  Sup.  Gt  124,  207  U. 
S.  375,  52  L.  Ed.  254. 

A  statement  by  the  compiler  in  the 
preface  to  a  dictionary  published  in 
1850  that  be  had  adopted  Webster's  dic- 
tionary as  the  basis  for  his  own  held 
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admissible  in  evidence  as  within  an  ex-^ 
ception  to  Uie  rule  which  ezdudea 
hearsay.  G.  &  G.  Merriam  Go.  v.  Syn- 
dicate Pab.  Go.  (1913)  207  Fed.  516, 
125  C.  C.  A.  177. 

A  witness  cannot  testify  as  to  identi- 
ties between  parts  of  a  play  and  a  book 
from  which  it  is  alleged  to  have  been 
dramatized^  where  either  the  book  or 
play  is  not  produced  in  court  or  its 
absence  accounted  for.  Boudcault  y. 
Fox  (C.  C.  1862)  Fed.  Gas.  No.  1,691. 

On  the  question  of  infringement, 
complainant  may  read  affidavits  in  re- 
battal,  except  in  support  of  his  title, 
on  motion  to  dissolve  the  preliminary 
injanction.  Farmer  v.  Galvert  Litho- 
graphing, etc,  Go.  (G.  G.  1872)  Fed. 
Cas.  No.  4,651. 

Affidavits  evidently  intended  to  be 
used  in  a  case,  but  not  entitled  in  it, 
may  be  read  on  motion  for  an  injunc- 
tion. Shook  V.  Rankin  (G.  G.  1875) 
Fed.  Gas.  No.  12,804. 

The  fact  that  the  plan,  arrangement, 
and  combination  of  a  copyrighted  work 
originated  in  the  brain  of  its  author 
may  be  proved  by  some  other  person 
than  such  author.  Bullinger  v.  Mackey 
(C.  C.  1879)  Fed.  Gas.  No.  2,127. 

In  an  action  for  penalties  and  for- 
feitures, for  the  breach  of  a  copyright 
of  certain  chromos,  defendant  cannot 
be  compelled  to  produce  in  evidence  his 
books  of  account,  photographic  plates, 
and  copies  of  printed  chromos.  Johnson 
V.  Donaldson  (G.  G.  1880)  8  Fed.  22. 

In  connection  with  other  evidences  of 
infringement,  the  court  will  consider 
the  arrangement  of  the  books  infring- 
ing the  original  edition,  and  such  evi- 
dence will  be  entitled  to  weight  in  judg- 
ing of  the  fact  of  infringement  Myers 
V.  Callaghan  (G.  G.  1883)  20  Fed.  441. 

In  an  action  for  damages  for  the  in- 
fringement of  a  copyright,  a  statement 
by  one  of  the  defendants  that  he  had 
disposed  of  a  certain  number  of  copies 
of  their  work  is  not  available  against 
the  other  defendant,  a  c'orporation, 
though  he  is  an  officer  of  such  corpora- 
tion. CMls  V.  Gronlund  (G.  G.  1890) 
41  Fed.  145. 

Where,  in  a  suit  for  infringement  of 
a  copyright,  defendant  pleaded  a  publi- 
cation of  the  original  painting  without 
marking  the  same  as  required  by  law, 
by  exhibiting  it  at  the  Royal  Academy, 
evidence  of  the  exclusiveness  of  such 
exhibition  was  admissible  without 
amendment  of  the  bill  bringing  forward 
such  allegations  as  would  avoid  the  ef- 
fect of  the  exhibition  alleged  by  the 
plea  to  amount  to  a  publication. 
Werckmeister  v.  American  Lithographic 
Co.  (C.  G.  1903)  126  Fed.  244,  decree 
reversed  (1904)  134  Fed.  321,  69  G.  C. 
A.  553,  68  L.  R.  A.  591. 

Gomparisons  of  expert  witnesses  in 
case  of  an  alleged  infringement  of  copy- 
right may  be  received  in  evidence,  but 
only  as  aids  to  the  court,  on  whom  is 
imposed  the  duty  of  maMng  the  final 
eomparisons.    Encyclopedia  Britannica 
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Go.  v.  American  Newspaper  Ass'n  (O. 
G.  1904)  130  Fed.  460,  order  affirmed 
Werner  Go.  v.  Encydopcedia  Britannica 
Go.  (1905)  134  Fed.  831,  1024,  67  G. 
0.  A.  281. 

50.  ^—  Weight     and     sufflcienoy^- 

Where  the  record  contained  a  list  of 
138  errors  or  inaccuracies,  fairly  shown 
to  have  been  first  published  in  com- 
plainant's copyrighted  book  and  repro- 
duced in  subsequent  issues,  and  also 
contained  in  defendant's  works  cover- 
ing the  same  field,  complainant  estab- 
lished a  prima  facie  case  of  infringe- 
ment under  the  rule  that,  when  a  close 
resemblance  is  a  necessary  consequence 
of  the  use  of  common  materials,  the 
occurrence  of  the  same  errors  in  the 
two  publications  affords  one  of  the  sur- 
est tests  of  copying,  and  suggest  such  a 
cogent  presumption  of  copying  by  the 
later  compiler  that  it  can  be  overcome 
only  by  clear  proof  to  the  contrary. 
Frank  Shepard  Go.  v.  Zachary  P.  Tay- 
lor Pub.  Go.  (1912)  193  Fed.  991,  113 
G.  G.  A.  609,  affirming  decree  (G.  G. 
1911)  185  Fed.  941. 

Verbal  identities  in  2  out  of  7,000 
cases  digested  from  complainant's  syl- 
labi is  only  prima  facie  evidence  of  in- 
fringement; and  .the  denial  of  such 
editor  that  he  had  made  any  use  of  the 
syllabi  was  sufficient  to  rebut  complain- 
ant's prima  facie  case,  so  far  as  con- 
cerned his  own  work.  West  Pub.  Go. 
V.  Lawyers'  Go-operative  Pub.  Go. 
(1897)  79  Fed.  756,  25  C.  G.  A.  648, 
35  L.  R.  A.  4(X),  reversing  decree 
(1894)  64  Fed.  360,  25  L.  R.  A.  441. 

In  an  action  to  recover  the  statutory 
penalty  for  infringement  of  a  copyright, 
proof  that  plaintiff  caused  an  altera- 
tion to  be  made  by  etching  in  a  negative 
from  which  photographs  had  previously 
been  printed  and  sold,  and  had  thus  be- 
come public  property,  and  then  caused 
the  picture  printed  from  the  altered 
negative  to  be  copyrighted,  does  not 
sustain  an  allegation  that  plaintiff  is 
the  author,  designer,  and  owner  of  such 
copyrighted  photograph.  Snow  v.  Laird 
(1900)  98  Fed.  813,  39  G.  G.  A.  311. 

Strict  construction  and  proof  are  re- 
quired in  an  action  to  recover  the  pen- 
alty authorized  for  infringement  of  a 
copyright.  Galiga  v.  Inter  Ocean  News- 
paper Go.  (1907)  157  Fed.  186,  84  G. 
G.  A.  634,  judgment  affirmed  (1909) 
30  Sup.  Gt  38,  215  U.  S.  182,  54  L. 
Ed.  150. 

Evidence  that  witness  saw  the  as- 
signor frequently  while  painting  certain 
pictures,  but  did  not  see  him  use  any 
paintings,  pictures,  drawings,  or  oth- 
er pictorial  works  in  so  doing,  and  that 
witness  and  plaintiff  did  not  know  that 
the  assignor  ever  exhibited  the  paint- 
ings outside  his  own  parlor,  or  ever 
gave  any  one  permission  to  copy  them 
during  the  30  years  before  they  were 
copyrighted,  was  incompetent  and  in- 
sufficient to  establish  original  author- 
ship and  nonpublication  before  copy- 
right,  in  an  action  for   infringement 
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Bosselman  r.  Richardson  (1909)  174 
Fed.  622,  98  C.  C.  A.  127. 

Where  common  errors  first  occurring 
in  complainant's  work  were  unexplained 
by  defendant,  it  will  be  presumed  that 
the  work  was  also  used  as  to  the  mat- 
ter which  was  correct.  Frank  Shepard 
Co.  V.  Zachary  P.  Taylor  Pub.  Co. 
(1912)  193  Fed.  991,  113  C.  C.  A.  609, 
affirming  decree  (C.  C.  1911)  185  Fed. 
941. 

Coincidence  of  errors  furnishes  the 
strongest  proof  of  copying.  Lawrence 
V.  Dana  (C.  C.  1869)  Fed.  Cas.  No.  8,- 
136. 

The  proof  that  a  play  was  reproduced 
from  memorizing  it  by  a  spectator  must 
be  so  clear  as  to  negative  any  other  con- 
clusion. Crowe  V.  Aiken  (C.  C.  1870) 
Fed,  Cas.  No.  3,441. 

Where,  though  the  volumes  published 
by  defendants  were  very  much  condens- 
ed as  compared  with  plaintiflTs  reports, 
yet  the  paging  of  the  volumes  was  sub- 
stantially the  same  throughout,  and  it 
appeared  that  plaintiff's  reports  were 
used  by  them,  and  in  some  instances 
words  and  sentences  were  copied  with- 
out change,  or  changed  only  in  form, 
the  evidence  shows  that  resort  was  not 
had  to  original  sources  of  information, 
but  was  obtained  directly  from  plaintiff's 
reports,  and  that  defendants*  work  was 
consequently  an  infringement  Myers 
V.  Caliaghan  (C.  C.  1881)  5  Fed.  726. 

A  prima  facie  case  is  not  overthrown 
by  affidavits  that  defendants  produced 
their  lithograph  from  one  of  complain- 
ant's photographs,  without  any  notice 
of  copyright,  but  similar  in  all  respects 
to  the  cards  used  by  complainant.  Falk 
V.  Gast  Lithographing  &  Engraving  Co. 
(C.  C.  1889)  40  Fed.  168. 

Where  the  evidence  showed  that,  to 
make  a  profit,  defendant  must  have  re- 
ceived a  certain  sum,  but  did  not  show 
accurately  how  much  he  did  actually 
receive,  it  failed  to  show  any  profit. 
Gilmore  v.  Anderson  (C.  C.  1890)  42 
Fed.  267. 

An  allegation  of  an  agreement  by  an 
American  author,  licensing  foreign  pub- 
lishers to  use  his  copyrighted  article  in 
an  encyclopsedia,  is  sufficiently  proved 
by  evidence  of  an  oral  agreement  be- 
tween the  parties  to  write  the  article 
for  use  in  such  encyclopedia  and  to  ob- 
tain a  copyright  therefor,  existing  at  the 
time  alleged.  Black  v.  Henry  G.  Allen 
Co.   (C.  C.  1893)  56  Fed.  764. 

Defendant  offered  to  produce  some  of 
its  editors,  who,  in  the  master's  pres- 
ence, with  cases  of  average  length  to  be 
selected  by  him,  would,  under  conditions 
insuring  fairness,  show  their  rate  of 
speed  in  original  work.  Held,  that  the 
rate  of  speed  attained  under  such  con- 
ditions would  not  fairly  represent  the 
average  speed  for  weeks  and  months 
continuously,  under  varying  conditions, 
mental  and  physical;  and  that,  on  the 
whole,  not  much  weight  was  to  be  at- 
tached to  the  argument  from  the  rate 
of  speed,  as,  to  be  of  much  value,  the 
character    of    the    digest    paragraphs 
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would  have  to  be  carefully  investigat- 
ed. West  Pub.  Co.  V.  Lawyers'  Co- 
operative Pub.  Co.  (1897)  79  Fed.  756, 
25  C.  C.  A.  648,  35  L.  R.  A.  400,  re- 
versing decree  (C.  C.  1894)  64  Fed. 
360,  25  L.  R.  A.  441. 

Where  it  appears  that  a  large  propor- 
tion of  the  errors  in  a  copyrighted  di- 
rectory are  also  found  in  an  infringing 
publication,  such  evidence  is  sufficient 
to  refute  the  testimony  of  defendant's 
witnesses  that  the  accuracy  of  all  items 
in  its  directory  was  personally  verified, 
and  to  show  that  direct  copying  had 
been  done.  Hartford  Printing  Co.  v. 
Hartford  Directory  &  Publishing  Co. 
(C.  C.  1906)  146  Fed.  332. 

Evidence  held  to  support  a  verdict 
awarding  damages  for  the  infringement 
of  copyrights.  Suderman  v.  Saake  (O. 
0.  1909)  166  Fed.  815. 

Actionable  infringement  may  be  prov- 
ed either  by  internal  evidence  inevitably 
compelling  the  conclusion  that  the  copy- 
righted work  was  the  source  of  the  in- 
fringing publication,  or  by  direct  testi- 
mony as  to  the  manner  in  which  the 
work  has  been  done.  West  Pub.  Co.  ▼. 
Edward  Thompson  Co.  (C.  C.  1909) 
169  Fed.  833,  decree  modified  (1910) 
176  Fed.  883,  100  C.  C.  A.  303. 

Evidence  held  to  justify  a  finding  that 
the  entire  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  and  certain  of  the  articles  in  the 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  and 
Enc.  PL  &  Pr.  infringed  antecedent  di- 
gest copyrights  in  so  far  as  the  use  of 
the  material  was  concerned.    Id. 

Evidence  held  to  show  a  custom  and 
course  of  business  by  a  publisher,  from 
which  it  would  be  presumed  that,  except 
in  occasional  and  unintentional  instanc- 
es, the  requirements  of  the  copyright 
statute  were  properly  observed  and  the  , 
necessary  acts  performed  to  secure  to 
the  publisher  the  copyrights  intended. 
Id. 

Though  conclusions  and  arguments  in 
parallel  column  exhibits  could  not  be 
taken  as  testimony,  the  examination  of 
the  publication  by  an  expert  could  prop- 
erly be  accepted  if  the  facts  found  were 
the  subject-matter  of  testimony  and 
findings  could  be  fairly  tested,  so  that 
the  addition  of  such  conclusions  and  ar- 
guments was  not  ground  for  the  exclu- 
sion of  the  exhibits,  but  would  be  con- 
sidered like  statements  in  the  briefs. 
Id. 

In  a  suit  for  infringement  of  a  copy- 
right covering  a  weekly,  periodical,  the 
court  could  take  into  consideration 
quarterly  and  annual  republication  of 
the  matter  under  a  copyright  notice  by 
another,  after  the  commencement  of  the 
suit,  under  the  rule  that  the  chancel- 
lor is  governed  by  the  situation  at  the 
date  of  the  decree,  rather  than  at  the 
date  of  the  filing  of  the  bill.  Record  & 
Guide  Co.  v.  Bromley  (C.  C.  1910)  175 
Fed.  156. 

Failure  of  a  law  book  author,  whose 
citations  are  the  same  as  a  prior  au- 
thor's, to  cite  other  existing  cases  on 
the  same  points,  is  evidence*  of  copying, 
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as  ifl  his  omission  to  note  overruling  or 
reTersal  of  cases  cited  by  both,  or  to 
correct  errors  appearing  in  the  prior 
author's  citations.  White  ▼•  Bender 
(a  C.  1911)  185  Fed.  921. 

Where  it  is  proven  that  the  defendant 
has  copied  one  or  more  of  the  copy- 
righted cnts,  a  finding  that  the  others 
as  to  which  no  explanation  is  made  were 
also  copied  is  supported  by  the  evidence. 
Da  Prato  Statuary  Go.  v.  Giuliani  Stat- 
uary Co.  (C.  0.  1911)  189  Fed.  90. 

In  a  suit  for  infringement  of  a  copy- 
right, evidence  of  copying  held  suffi- 
cient to  justify  continuance  of  *^a  tem- 
porary injunction  against  the  sale  of 
defendant's  work  until  final  hearing. 
George  T.  Bisel  Go.  v.  Bender  (G.  0. 
1911)  190  Fed.  205. 

In  a  suit  for  profits,  evidence  held  to 
show  negligence  on  the  part  of  defend- 
ant, and  that  it  was  defiant  after  hav- 
ing its  attention  called  to  the  infringing 
character  of  its  publication.  Huebscb 
V.  Arthur  H.  Grist  Go.  (D.  G.  1914) 
209  Fed.  885. 

As  the  proclamation  of  the  President 
does  not  recite  that  the  condition  in 
subdivision  e  had  been  met  prior  to 
the  date  of  the  proclamation,  it  would 
not  afford  evidence  sufficient  to  sustain 
an  action  for  infringement  between  cer- 
tain given  dates.  (1911)  29  Op.  Atty. 
Gen.  64. 

Evidence  of  public  representations 
from  which  the  play  might  have  been 
obtained  by  means  of  the  memory  is 
evidence  from  which  the  jury  may  in- 
fer, in  the  absence  of  proof  of  the  man- 
ner in  which  the  defendant  actually  ob- 
tained the  play,  that  it  was  so  obtained. 
Koene  v.  Glarke  (1807)  28  N.  Y.  Super. 
Ct  (5  Rob.)  38. 

The  fact  that  defendant's  directory 
contained  the  same  errors  as  appear- 
ed in  a  similar  book  previously  com- 
piled by  plaintiff  is  evidence  that  defend- 
ant used  the  matter  contained  in  plain- 
tiff's book.  Jewelers*  Mercantile  Agen- 
cy V.  Jewelers'  Weekly  Pub.  Go.  (1895) 
84  Hun,  12,  32  N.  Y.  Supp.  41. 

Evidence  that  the  author  got  a  fixed 
fee  that  always  reached  him  by  an  or- 
der to  his  banker,  and  that  receipts 
were  always  sent  in  return,  evidence 
established  the  fact  of  the  author's  con- 
sent to  publication.  Daly  v.  Walrath 
(1899)  57  N.  Y.  Supp.  1125,  40  App. 
Div.  220, 

51.  Questions  of  law  or  faot.— In  an 
action  for  infringement  of  a  copyright, 
the  court  held  to  have  properly  directed 
a  verdict  for  plaintiffs  for  the  penalty 
fixed  by  this  section.  Journal  Pub.  Go. 
▼.  Drake  (1912)  199  Fed.  572,  118  0. 
C.  A.  46. 

Whether  there  is  substantial  similar- 
ity between  a  copyrighted  literary  com- 
position and  a  dramatization  thereof  is 
a  question  of  fact.  Dam  v.  Kirke  La 
SheUe  Go.  (C.  G.  1908)  166  Fed.  589, 
decree  affirmed  Same  v.  Kirk  La  Shelle 
Co.  (1910)  175  Fed.  902,  99  O.  G.  A. 
392,  20  Ann.  Gas.  1173. 


52.  Discovery.— On  bill  for  infringe- 
ment of  copyright,  waiving  forfeiture, 
discovery  may  be  compelled  in  aid  of 
recovery  of  damages.  Atwill  y.  Fer- 
rett  (G.  G.  1846)  Fed.  Gas.  No.  640. 

Where  a  bill  for  infringement  prayed 
the  usual  discovery  in  an  answer  by  the 
defendant  both  to  the  allegations  and 
interrogatories,  the  waiver  of  an  an- 
swer under  oath  did  not  entitle  defend- 
ant to  file  a  mere  general  denial  nei- 
ther responding  to  the  interrogatories 
nor  stating  "the  circumstances  of  which  . 
the  defendant  intends  to  avail  himself 
by  way  of  defense."  John  Ghurch  Go. 
V.  Zimmermann  (G.  C.  1904)  131  Fed. 
652. 

53.  Preflminary  injinotlon.— Where  it 

appeared  that  67  errors  in  the  annual 
business  directory  of  complainant  were 
followed  in  defendants*  directory,  con- 
taining 60,000  names,  although  defend- 
ants' canvassers  testified  that  they 
made  a  personal  canvass,  and  obtained 
the  names  from  original  sources,  an  or- 
der granting  an  injunction  against  the 
whole  book  should  not  be  disturbed. 
Ghicago  Dollar  Directory  Go.  v.  Ghica- 
go  Directory  Go.  (1895)  66  Fed.  977, 
14  G.  G.  A.  213. 

A  preliminary  injunction  will  be 
granted  more  readily  to  restrain  the 
infringement  of  a  copyright  in  dramatic 
productions  than  in  other  cases,  since 
the  delay  involved  in  waiting  for  a  final 
decree  would  generally  amount  to  the 
denial  of  justice.  Chappell  &  Go.  v. 
Fields  (1914)  210  Fed.  864,  127  G.  G. 
A.  448. 

Assuming  that  publisher  of  story  held 
copyright  as  trustee  for  author,  pre- 
liminary injunction  against  companies 
acquiring  motion  picture  rights  without 
notice  of  author's  rights  held  properly 
denied,  under  this  section  as  formerly 
enacted.  Brady  v.  Reliance  Motion  Pic- 
ture Gorp.  (1916)  229  Fed.  137,  143 
G.  G.  A.  413. 

A  preliminary  injunction  restraining 
infringement  should  not  be  granted, 
where  the  question  of  infringement  is 
in  serious  doubt  Blunt  v.  Patten  (G. 
G.  1828)  Fed.  Gas.  No.  1,580;  Miller  v. 
McElroy  (C.  G.  1839)  Fed.  Gas.  No. 
9,581;  Lamb  v.  Grand  Rapids  School 
Furniture  Go.  (G.  G.  1889)  39  Fed. 
474;  Nixon  v.  Doran  (G.  G.  1909)  168 
Fed.  575;  Benton  v.  Van  Dyke  (G.  G. 
1909)  170  Fed.  203. 

A  motion  for  a  provisional  injunction 
for  alleged  infringement  of  a  copyright 
of  a  map  will  be  disposed  of  on  the 
moving  papers  and  answering  affida- 
vits, without  a  reference  to  a  master. 
Smith  V.  Johnson  (G.  G.  1859)  Fed. 
Gas.  No.  13,066. 

Where  an  infringement  is  palpable,  a 
provisional  injunction  will  not  be  re- 
fused if  not  attended  with  serious  in- 
jury. Banks  v.  McDivitt  (G.  G.  1875) 
Fed.  Gas.  No.  961. 

A  preliminary  injunction  refused 
where  the  answer  denied  the  equities 
of  the  bill  for  infringement  of  a  copy- 
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right  of  complainant's  edition  of  the 
Bible,  where  there  was  nothing  to  iden- 
tify the  parts  copyrighted.  Flint  v. 
Jones  (a  C.  1875)  Fed.  Gas.  No.  4,- 
872. 

Temporary  injunction  to  prevent  per- 
formance of  a  comedy  drama  entitled 
"Round  the  World  in  Eighty  Days" 
denied.  Leech  v.  Freligh  (0.  O.  1875) 
Fed.  Gas.  No.  8,204a. 

A  preliminary  injunction  restraining 
defendant  from  publishing,  in  his  re- 
print of  a  foreign  encyclopiedia,  arti- 
cles therein  duly  copyrighted  in  Ameri- 
ca, will  be  denied,  where  the  injury  to 
defendant  from  its  granting  would  be 
far  greater  than  the  injury  to  plaintifE 
by  its  refusal.  Scribner  v.  Stoddart 
(G.  G.  1879)   Fed.  Cas.  No.  12,561. 

In  a  case  of  doubt  as  to  the  equities 
between  the  parties  a  preliminary  in- 
junction should  be  denied,  but  defend- 
ant may  be  required  to  give  bond  for 
damages  and  to  keep  an  account  of 
sales  of  the  alleged  infringing  work. 
Hubbard  v.  Thompson  (G.  G.  1882)  14 
Fed.  689,  decree  reversed  (1889)  9 
Sup.  Gt  710,  131  U.  S.  123,  33  L.  Ed. 
76. 

When  plaintiff  has  failed  to  show  that 
the  book  in  evidence  is  a  copy  of  the 
book  copyrighted,  and  defendant  denies 
that  it  is,  there  is  no  ground  for  a 
preliminary  injunction.  Humphreys' 
Homeopathic  Medicine  Go.  v.  Arm- 
strong (G.  G.  1887)  30  Fed.  66. 

Where  an  authoress  contracted  to  an- 
other the  right  to  copyright  and  pub- 
lish her  work,  and  agreed  not  to  cause, 
to  be  published  anything  which  might 
injure  the  sale  of  the  book,  the  publica- 
tion of  the  same  work  in  a  newspaper, 
after  the  sale  of  the  book  had  quite 
or  nearly  ceased,  and  plaintiff  had  not 
continued  his  efforts  to  sell,  will  not 
be  enjoined.  Worthington  v.  Batty 
(G.  G.  1889)   40  Fed.  479. 

Where  both  an  author  and  his  as- 
signee of  the  copyright  sue  to  obtain 
a  temporary  injunction  against  the  pub- 
lication of  certain  lectures  of  the  au- 
thor, and  the  injunction  was  granted 
to  the-  author,  the  court  was  not  called 
upon  to  determine  whether  the  assignee 
also  had  a  right  to  a  preliminary  in- 
junction. Pott  V.  Altemus  (G.  G.  1894) 
60  Fed.  339. 

A  temporary  injunction  will  not  be 
granted  unless  complainant  shows  af- 
firmatively, beyond  any  doubt,  that  he 
has  complied  with  the  copyright  law. 
American  Trotting  Register  Ass'n  v. 
Gocher  (G.  C.  1895)  70  Fed.  237. 

Although  there  was  a  clear  infringe- 
ment of  a  copyrighted  compilation  of 
the  credit  ratings  and  financial  stand- 
ing of  persons  engaged  in  a  particular 
business,  yet,  as  defendant*s  book  would 
presumably  not  obtain  much  circula- 
tion to  the  prejudice  of  complainants,  a 
preliminary  injunction  would  only  be 
granted  in  the  event  of  the  failure  of 
defendant  to  file  by  a  date  fixed  a 
bond  in  a  specified  penal  sum  condition- 
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ed  for  the  payment  of  any  damages  ul- 
timately decreed  against  him.  Ladd  y. 
Oxnard  (C.  G.  1896)  75  Fed.  703. 

A  preliminary  injunction  will  not  be 
granted  on  ex  parte  affidavits  in  a  suit 
for  the  piracy  of  a  copyright  publica- 
tion, where  the  fact  of  piracy  is  not 
clear.  Golliery  Engineer  Go.  v.  United 
Gorrespondence  Schools  Co.  (G.  G. 
1899)  94  Fed.  152. 

Equity  will  not  refuse  an  injunction 
against  infringement  of  copyright  of  a 
chart  consisting  of  a  list  of  race  horses 
and  facts  and  statistics  concerning 
them,  on  the  ground  that  such  chart  la 
used  for  betting  purposes  as  well  as 
for  breeding  and  training  horses.  Eg- 
bert V.  Greenberg  (G.  0. 1900)  100  Fed. 
447. 

Proof  that  defendant  had  in  its  office 
three  pages  concededly  taken  from  com- 
plainant's book,  cut,  pasted,  and  edited 
apparently  for  the  purpose  of  being 
used  as  copy  for  defendant's  book,  is 
sufiicient  to  entitle  complainant  to  a 
preliminary  injunction,  unless  a  denial 
of  the  intention  to  use  such  pages  as 
copy  is  supported  by  a  clear  showing  of 
the  method  used  by  defendant,  and  the 
source  from  which  its  copy  was  obtain- 
ed. Ghicago  Directory  Go.  v.  United 
States  Directory  Go.  (G.  C.  1902)  122 
Fed.  189. 

A  showing  that  a  dozen  erroneous 
names  and  addresses  appearing  in  com- 
plainant's book  have  been  duplicated  in 
defendant's  is  sufficient  to  entitie  com- 
plainant to  a  preliminary  injunction,  in 
the  absence  of  a  clear  showing  to  over- 
come such  prima  facie  case.  Trow  Di- 
rectory Printing  &  Bookbinding  Go.  v. 
United  States  Directory  Co.  (O.  O. 
1903)  122  Fed.  191. 

Where  complainant  insisted  that  de- 
fendant had  appropriated  complainant's 
ratings  as  well  as  the  names  of  per- 
sons appearing  in  complainant's  book, 
but  the  affidavits  were  conflicting,  an 
injunction  pendente  lite  restraining  de- 
fendant's use  of  complainant's  book 
would  not  be  granted.  Dun  v.  Interna- 
tional Mercantile  Agency  (O.  C.  1903) 
127  Fed.  173. 

An  injunction  against  an  infringing 
publication  will  be  extended  to  all  por- 
tions in  which  infringing  and  noninfring- 
ing mattter  has  been  so  blended  that  its 
separation  is  impracticable,  but  not  to 
such  distinct  parts  as  do  not .  infringe, 
and  defendant  may  apply  for  its  modi- 
fication when  he  shall  have  expunged 
all  infringing  matter.  Social  Register 
Ass'n  v.  Murphy  (G.  G.  1904)  128  Fed. 
116. 

Where  it  appeared  that  defendant's 
directory  contained  infringing  matter; 
that  its  sale  would  not  interfere  to  any 
great  extent  with  the  sale  of  the  copy- 
righted work,  but  that  it  would  result 
in  large  loss  to  complainant  in  its  gen- 
eral business  as  publisher  of  an  annual 
directory,  the  amount  of  which  could  not 
be  well  determined;    also  that  defend- 
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ant'8  directory  was  ready  for  sale;  that 
it  was  different  in  sice  and  appearance 
from  complainant's,  and  not  likely  to  be 
mistaken  therefor;  and  that  its  sale 
vould  be  to  a  great  extent,  lost,  if  de- 
layed for  any  considerable  time — a  pre- 
limiDary  injunction  would  be  refused  on 
condition  that  defendant  should  give 
a  bond  to  secure  the  payment  of  damag- 
es that  might  be  recovered,  and  should 
keep  an  account  of  its  sales.  Sampson 
&  Murdock  Co.  v.  Seaver-Radford  Co. 
(C.  C.  1904)  129  Fed.  761. 

Motion  for  a  preliminary  injunction  to 
restrain  the  performance  of  a  play  as 
an  infringement  denied  on  the  ground  of 
insufficiency  of  evidence  to  show  in- 
fringement. Hubges  V.  Belasco  (C.  C. 
1904)  130  Fed.  388. 

Where  there  is  no  doubt  of  an  in- 
fringement of  a  copyright,  and  no  de- 
fense rendering  it  inequitable  to  grant 
the  relief  prayed,  a  preliminary  injunc- 
tion will  be  granted,  encyclopaedia 
Britannica  Co.  v.  American  Newspaper 
Ass*n  (C.  C.  1904)  130  Fed.  460,  order 
affinned  Werner  Co.  v.  Encyclopaedia 
Britannica  Co.  (1905)  134  Fed.  831, 
1024.  67  C.  C.  A.  281. 

Where  there  were  four  violations  of 
a  temporary  injunction,  two  being  due 
to  a  misunderstanding  as  to  the  exact 
scope  of  the  order,  and  two  through 
subordinate  employes  in  the  absence 
of  the  manager,  and  having  no  knowl- 
edge of  the  order,  such  facts  do  not 
warrant  an  adjudication  that  defendant 
was  guilty  of  contempt,  in  the  absence 
of  any  evidence  that  the  violation  was 
intentional.  Encydopaedia  Brittanica 
Co.  V.  American  Newspaper  Ass'n  (C. 
C.  1904)  130  Fed.  493. 

A  preliminary  injunction  will  not  be 
granted  where  it  is  not  clear  whether 
defendant  has  in  fact  used  or  sold  any 
copies  of  complainant's  photograph,  or 
has  merely  borrowed  complainant's  idea, 
and  made  other  similar,  but  not  identi- 
cal, photographs  ^f  its  own;  so  that 
an  injunction  following  the  allegations 
of  the  bill  would  have  no  operative  ef- 
fect American  MAtoscope  &  Biograph 
Co.  V.  Edison  Mfg.  Co.  (C.  C.  1905)  137 
Fed.  262. 

Preliminary  injunction  will  not  issue 
against  the  publication  of  defendant's 
a^mmgement  of  a  musical  composition, 
though  it  is  practically  a  reproduction 
of  complainants'  copyrighted  arrange- 
ment thereof,  where  complainants  have 
also  published  uncopyrighted  editions  of 
the  composition,  and  the  extent  of  the 
dedication  to  the  public  cannot  be  de- 
termined on  the  affidavits  and  inspection 
of  the  respective  scores,  so  that  it  is 
impossible  to  decide  the  extent  of  any 
trespass  by  defendant,  and  it  not  ap- 
pearing that  defendant  is  unable  to 
respond  in  damages.  littleton  v.  Fisch- 
er (C.  C.  1905)  137  Fed.  684. 

A  decree  awarding  a  perpetual  in- 
junction, and  an  accounting  by  the  de- 
fendant in  copyright  infringement  pro- 
ceedings and  referring  the  cause  to  a 


master  to  ascertain  the  amount  com- 
plainant is  entitled  to  recover  is  a  mere 
interlocutory  decree,  and  is  therefore 
not  res  judicata  as  to  any  issues  in^^ 
volved.     Hills  &  Co.  v.  Hoover  (C.  C. 

1906)  142  Fed.  904. 

A  preliminary  injunction  which  will 
interfere  with  defendant's  business  will 
not  be  granted  where  complainant's 
right  is  doubtful  on  the  showing  made; 
but  defendant  may  be  required  to  give 
a  bond  for  complainant's  protection  in 
case  he  is  successful  on  a  full  hearing. 
Louis  De  Jonge  &  Co.  v.  Breuker  & 
Kessler  Co.  (C.  C.  1906)  147  Fed.  763. 

The  showing  on  a  motion  for  a  pre- 
liminary injunction  to  restrain  alleged 
infringement  of  complainant's  copy- 
righted directory  held  not  to  warrant 
the  granting  of  such  injunction,  but  suf- 
ficient to  make  it  proper  to  require  de- 
fendant to  give  a  bond  for  the  payment 
of  any  damages  complainant  might  re- 
cover. Gopsill  V.  C.  E.  Howe  Co.  (C. 
C.  1907)  149  Fed.  905. 

A  preliminary  injunction  to  restrain 
defendant  from  producing  a  copyrighted 
opera  denied,  on  evidence  tending  to 
show  that  defendant  had  orally  been 
given  or  promised  a  license  by  com- 
plainant's authorized  agent,  and  that 
there  had  been  negotiations  for  such  li- 
cense, and  that  both  complainant  and  its 
agent  had  full  knowledge  that  defendant 
was  engaging  singers  and  expending 
large  sums  of  money  in  preparing  for 
the  production,  and  did  not  make  any 
objection  or  suggest  any  obstacle  to  the 
granting  of  a  license  until  a  considera- 
ble time  after  defendant's  public  an- 
nouncement of  the  production.  G.  Ri- 
cordi   &    Co.    v.    Hammerstein    (C.    C. 

1907)  150  Fed.  450. 

The  right  of  a  complainant  to  a  pre- 
liminary injunction  and  its  scope  con- 
sidered in  a  suit  for  unfair  competition 
in  imitating  a  lamp  made  by  complain- 
ant. Rushmore  v.  Saxon  (C.  C.  1907) 
154  Fed.  213. 

Nor  will  a  preliminary  injunction  be 
granted  to  restrain  infringement  of  the 
copyright  of  future  numbers  of  a  peri- 
odical publication  which  have  not  yet 
been  published  or  copyrighted.  Sweet 
V.  G.  W.  Bromley  &  Co.  (C.  C.  1907) 
154  Fed.  754. 

The  District  Court  will  not  temporari- 
ly enjoin  a  vaudeville  performer  from 
singing  a  song  from,  and  using  the  or- 
chestration of,  an  opera  to  which  com- 
plainant's exclusive  right  is  doubtful. 
Savage  v.  Hoffman  (C.  C.  1908)  159 
Fed.  584. 

On  a  motion  to  temporarily  enjoin  a 
vaudeville  performer  from  singing  a 
song  from  an  opera,  the  court  may 
consider  the  fact  that  the  songs  and 
pianoforte  score  of  the  opera  had  been, 
published,  as  showing  an  abandonment 
of  the  words  of  the  songs,  though  there 
is  no  proof  that  the  publication  was 
authorized  by  the  composer  and  the  au-- 
thors  of  the  opera.    Id. 

No  temporary  injunction  will  be  grant- 
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«d  where  it  does  not  appear  with  cer- 
tainty that  so  much  has  been  taken 
from  the  prior  book  that  its  value  is 
materially  diminished,  or  that  the  later 
book  will  supersede  the  other  through 
infringement,  and  where  the  publisher 
is  responsible.  White  y.  Bender  (G.  C. 
Ifill)  185  Fed.  921. 

Complainant  held  not  entitled  to  a 
preliminary  injunction  to  restrain  the 
infringement  of  a  copyright  on  certain 
monologues  because  of  the  appropria- 
tion therefrom  of  certain  lines  or 
"gags";  defendants  having  filed  a 
sworn  answer  alleging  that  the  matter 
appropriated  was  not  original  with  com- 
plainant but  had  been  used  on  the  stage 
prior  to  the  preparation  of  complain- 
ant's monologues.  Hoffman  v.  Le 
Traunik  (D.  C.  1913)  209  Fed.  375. 

A  preliminary  injunction  would  not  be 
granted  where  complainants'  rights  are 
denied,  and  they  have  introduced  no 
evidence  of  their  title,  nor  documentary 
proof  of  the  copyrights,  or  of  the  agree- 
ment under  which  they  acted.  Ginn  v. 
Apollo  Pub.  Go.  (D.  G.  1913)  209  Fed. 
713. 

Proof  of  actual  damages  is  not  neces- 
sary to  warrant  the  granting  of  an  in- 
junction to  restrain  infringement  of  a 
copyright.  Macmillnn  Go.  v.  Edng  (D. 
C.  1914)  223  Fed.  862. 

Where  sale  of  defendant's  song  will 
not  interfere  with  sale  of  plaintiffs', 
because  of  the  difference  of  tastes  to 
which  they  appeal,  temporary  injunction 
will  be  suspended,  on  the  giving  of  bond 
and  filing  of  statements  of  sale.  Boos- 
ey  V.  Empire  Music  Go.  (D.  G.  1915) 
224  Fed.  646. 

54.  Permanent  InJunctlon.^Where  the 
copper  plate  engraving  of  a  copyright- 
ed map  was  seized  and  sold  under  ex- 
ecution, the  purchaser  not  possessing 
the  right  to  strike  off  and  sell  copies 
of  the  map,  could  be  restrained  from 
doing  so  without  a  return  of  the  pur- 
chase money.  Stephens  v.  Gady  (1852) 
14  How.  528,  530,  14  L.  Ed.  528. 

Injunctive  relief  will  not  be  granted 
because  of  the  improper  use  of  a  copy- 
righted work  with  respect  to  a  few 
names  in  a  similar  book  limited  to 
those  engaged  in  lumber  and  kindred 
trades,  where  the  latter  book  contains 
25  per  cent,  more  names  than  the  for- 
mer, and  the  subjects  of  information 
given  by  it  arc  six  times  as  many  as  are  ' 
given  by  the  other  work.  Dun  v.  Lum- 
bermen's Gredit  Ass'n  (1908)  28  Sup. 
Ct.  335,  209  U.  S.  20,  52  L.  Ed.  663,  14 
Ann.  Gas.  501,  affirming  judgment 
(1906)  144  Fed.  83,  75  G.  G.  A.  241. 

The  remedies  of  forfeiture  and  pen- 
alty and  injunction  given  for  infringe- 
ment of  copyright  of  a  map  are  exclu- 
sive, and  preclude  resort  to  an  action 
at  law  for  damages.  Globe  Newspaper 
Go.  V.  Walker  (1908)  28  Sup.  Gt.  726, 
210  U.  S.  356,  52  L.  Ed.  1096,  reversing 
judgment  Walker  v.  Globe  Newspaper 
Co.  (1905)  140  Fed.  305,  72  C.  C.  A. 
77,  2  L.  R.  A.  (N.  S.)  913,  6  Ann.  Gas. 
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274,  which  reversed  (G.  C.  1904)  130 
Fed.  593. 

Where  defendant's  directory  contain- 
ed certain  infringing  matter  of  such 
character  that  it  could  be  separated 
from  the  original  matter,  a  decree  is 
proper  which  merely  restrains  the  sale 
of  defendant's  directory  only  so  long  as 
it  contains  any  of  the  infringing  matter 
therein  enumerated.  Sampson  &  Mur- 
dock  Go.  V.  Seaver-Radford  Go.  (1905) 
140  Fed.  539,  72  G.  G.  A.  55,  reversing 
decree  (G.  G.  1905)  134  Fed.  890. 

Injunction  will  not  be  granted  where 
defendant's  agents  or  correspondents 
made  an  improper  use  of  complainant's 
publication,  containing  many  thousands 
of  names,  but  will  remit  complainant 
to  his  remedy  at  law.  Dun  v.  Lumber- 
men's Gredit  Ass'n  (1906)  144  Fed. 
83,  75  G.  G.  A.  241,  judgment  affirmed 
1908)  28  Sup.  Gt  335,  209  U.  S.  20. 
52  L.  Ed.  663,  14  Ann.  Gas.  501. 

Where  common  errors  first  occurring 
in  complainant's  work  were  unexplain- 
ed by  defendant,  the  whole  would  be 
enjoined.  Frank  Shepard  Go.  v.  Zach- 
ary  P.  Taylor  Pub.  Go.  (1912)  193  Fed. 
991,  113  G.  C.  A.  609,  affirming  decree 
(G.  G.  1911)  185  Fed.  941. 

An  alien,  securing  a  copyright  under 
laws  of  the  United  States,  and  import- 
ing a  larger  work  in  violation  of  the 
Copyright  Act  of  1909,  held  not  guilty 
of  misconduct,  justifying  denial  to  him 
of  injunction  to  restrain  publication  of 
the  copyrighted  book.  Bentley  v.  Tib- 
bals  (1915)  223  Fed.  247,  138  C.  C.  A. 
489. 

An  alien  author,  procuring  a  copy- 
right in  the  United  States  on  a  work, 
and  then  publishing  a  larger  work  in 
the  foreign  country,  may  not  restrain 
one  from  publishing  the  larger  work, 
where  no  one  inspecting  the  larger  work 
can  tell  w^hat  part  has  been  taken  from 
the  copyrighted  work.     Id. 

Before  granting  an  injunction  on  a 
charge  of  infringement,  the  court  will 
generally  refer  the  nfatter  to  a  master 
with  instructions  to  report  the  extent 
of  the  infringement^  if  any,  that  the 
court  may  act  on  the  case.  Story  v. 
Derby  (G.  G.  1846)  Fed.  Gas.  No.  13,- 
496. 

An  author  has  a  common-law  right  in 
his  manuscript,  and  is  entitled  to  an  in- 
junction to  restrain  its  publication. 
Bartlett  v.  Crittenden  (C.  C.  1847) 
Fed.  Gas.  No.  1082;  Id.  (G.  G.  1849) 
Fed.  Gas.  No.  1,076. 

Where  notes  are  partly  original  and 
partly  copied  the  former  may  be  pub- 
lished if  they  can  be  distinguished  and 
separated;  otherwise,  the  whole  publi- 
cation will  be  restrained.  Webb  v. 
Powers  (G.  C.  1847)  Fed.  Gas.  No. 
17,323;  Lawrence  v.  Dana  (O.  G.  1869) 
Fed.  Gas.  No.  8,136. 

A  representation,  from  an  unauthoriz- 
ed copy,  of  a  foreign  author's  play  ex- 
isting in  manuscript  only,  will  be  re- 
strained at  the  suit  of  an  assignee  of 
the  rights  in  this  country,  notwithstand- 
ing a  public  representation  of  the  plajr 
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by  such  assignee.     Keene  y.  Wheatley 
(C.  C.  1861)  Fed.  Cas.  No.  7,644. 

Where  the  case  is  a  proper  one  for 
an  injnnction,  the  court  will  order  it  at 
the  time  the  decision  on  the  merits  is 
announced,  where  the  piracies  are  few 
and  of  a  character  easily  determined 
without  reference  to  a  master;  other- 
wise, where  the  charges  require  ex- 
tended examination.  Lawrence  v.  Dana 
(C.  C.  1869)  Fed.  Cas.  No.  8,136. 

Equity  will  not  interfere  by  injunc- 
tion when  the  amount  copied  is  small 
and  of  little  Talne,  if  there  is  no  proof 
of  bad  motive.     Id. 

A  projected  publication  will  not  be 
protected  by  injunction.  Centennial 
Catalogue  Co.  v.  Porter  (C.  C.  1876) 
Fed.  Cas.  No.  2,546. 

Where  the  affidavits  against  the  in- 
junction tend  to  disprove-  the  allega- 
tions of  the  bill,  an  injunction  simplic- 
iter  should  be  refused,  but  defendant 
should  be  required  to  give  a  bond  to  an- 
swer to  any  damages  that  might  be  ad- 
judged against  him,  and  he  should  be 
required  to  preserve  an  account  of  all 
the  copies  of  said  book  which  he  had 
disposed  of,  and  keep  an  account  of  all 
of  said  books  which  he  mighb  thereafter 
dispose  of.  Hubbard  v.  Thompson  (C. 
C.  1882)  14  Fed.  680,  decree  reversed 
(1889)  9  Sup.  Ct  710,  131  U.  S.  123, 
33  L.  Ed.  76. 

Where  the  announcement  of  perform- 
ance was  not  such  as  to  indicate  that 
the  original  orchestration  of  an  opera 
was  to  be  performed,  the  use  of  the 
composer's  name  and  the  title  of  the 
opera  would  not  be  enjoined.  Carte  v. 
Ford  (C.  C.  1883)  15  Fed.  439. 

On  proof  of  infringement  of  copy- 
right, injunction  should  issue  without 
proof  of  actual  damage.  Reed  v.  Hol- 
Uday  (C.  C.  1884)  19  Fed.  325;  Fishel 
V.  Lueckel  (C.  C.  1892)  53  Fed.  499. 
An  injunction  to  prevent  infringement 
may  be  granted,  although  a  qui  tam  ac- 
tion for  the  penalty  allowed  by  law  is 
pending.  Schumacher  v.  Schwencke  (C. 
C.  1885)  25  Fed.  466. 

Defendant  procured  copies  of  a  copy- 
righted work  from  a  dealer  who  had  pur- 
chased them  of  an  agent  of  plaintiff  in 
violation  of  the  agent's  agreement  and 
instruction,  of  which  defendant  had  no 
notice;  but  he  abstained  from  making 
inquiry,  knowing  that  plaintiff  refused 
to  sell  otherwise  than  by  subscription. 
Held,  that  he  should  have  made  inquiry, 
and  his  failure  so  to  do  was  equivalent 
to  notice;  that  he  would  be  enjoined 
from  selling  the  copies  he  had,  and  to 
account  for  the  profits;  but  that  plain- 
tiff had  no  foundation  for  an  injunction 
restraining  future  dealing  in  the  book, 
or  interfering  veith  its  local  agent.  Hen- 
ry Bill  Pub.  Co.  V.  Smythe  (C.  C.  1886) 
27  Fed.  914. 

The  injunction  to  restrain  the  in- 
fringement of  one  directory  by  another 
ia  limited  to  the  extent  to  which  they 
are  identical.  List  Pub.  Co.  v.  Keller 
(C.  C.  1887),  30  Fed.  772. 
Cessation    of    the    infringement    re- 


moves the  occasion,  but  not  the  right 
to  an  injunction,  and  such  cessation 
does  not  deprive  coniplalnant  of  the 
right  to  equitable  relief.  Gilmore  v. 
Anderson  (C.  C.  1889)  38  Fed.  846. 

When  the  legal  and  equitable  owners 
of  a  copyright  join  in  a  complaint  to 
enjoin  its  infringement,  it  is  immate- 
rial whether  the  equitable  owners  ac- 
quired their  interest  by  instrument  in 
writing  or  by  parol.  Black  v.  Henry 
G.  Allen  Co.  (C.  C.  1890)  42  Fed.  618, 
9  L.  R.  A.  433. 

It  is  proper  to  attach  to  a  bill  praying 
an  injunction  against  the  infringement 
of  a  copyright  copies  of  the  infringed 
and  infringing  maps.    Id. 

Injunction  will  not  lie  to  restrain 
the  publication  and  sale  of  a  cyclopaedia 
of  the  same  name  as  one  published  by 
complainants,  and  of  the  same  con- 
tents, except  as  to  certain  copyrighted 
articles,  when  defendants  have  not  in- 
fringed any  copyright,  and  use  no  means 
to  persuade  the  public  that  their  pub- 
lication is  that  of  complainants. 
Black  v.  Ehrich  (C.  C.  1891)  44  Fed. 
793. 

A  suit  praying  only  for  an  injunction 
restraining  the  infringement  of  a  copy- 
right ,is  permitted  by  this  section. 
Falk  V.  Schumacher  (C.  C.  1891)  48 
Fed.  222,  223,  affirmed  Same  v.  Seid- 
enberg,  Id.  224. 

Where  the  shown  instances  of  alleged 
piracy  were  very  few,  and  some  of  those 
were  denied;  and  where  defendant's 
volume  for  the  year  was  printed  and 
ready  for  delivery;  ,  and  complainant 
had  supplied  its  customers  with  its  own 
digest  for  the  year,  defendant  would  be 
restrained  only  from  future  Infringe- 
ment, and  from  selling  its  digest  to 
any  persons  other  than  its  regular  sub- 
scribers and  those  y^th  whom  it  had 
previously  contracted  to  deliver  the 
same;  defendant  to  give  bond  to  keep 
account  of  all  digests  sold,  and  to  pay 
such  damages  as  might  be  awarded  to 
complainant.  West  Publishing  Co.  v. 
Lawyers*  Co-Operative  Publishing  Co. 
(C.  C.  1893)   53  Fed.  265. 

Defendant  copied,  partially  and  In- 
correctly, the  published  reports  of  a 
part  of  a  series  of  lectures  and  sold 
them  in  book  form  under  a  title  im- 
porting that  the  whole  series  was 
there  presented  in  the  author's  lan- 
guage. Held,  that  plaintiff  was  enti- 
tled to  an  injunction,  independently  of 
the  copyright  law.  Drummond  v.  Alte- 
mus  (C.  C.  1894)  60  Fed:  38. 

Where  the  paragraphs  of  a  digest 
which  infringe  copyrighted  matter  can 
be  separated  from  the  paragraphs  not 
subject  to  criticism,  an  injunction  will 
be  restricted  to  the  infringing  para- 
graphs. West  Pub.  Co.  V.  Lawyers* 
Co-op.  Pub.  Co.  (C.  C.  1894)  64  Fed. 
360,  25  L.  R.  A.  441,  reversed  (1897) 
79  Fed.  756,  25  C.  C.  A.  648,  35  L.  R. 
A.  400. 

An  injunction  will  not   be   granted, 
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under  the  copyright  laws,  to  protect  a 
title  alone,  separate  from  the  book  or 
dramatic  composition  it  is  used  to  des- 
ignate. Corbett  v.  Purdy  (O.  C.  1897) 
80  Fed.  901. 

In  a  suit  for  infringement  by  copy- 
ing lists  of  names,  where  the  moving 
affidavits  for  a  preliminary  injunction 
make  a  strong  showing  of  infringement, 
and  defendant  fails  to  furnish  the  tes- 
timony of  the  canvassers  whose  work 
is  attacked,  or  the  lists  returned  by 
them,  he  will  be  required  to  give  secu- 
rity to  respond  for  any  damages  which 
may  ultimately  be  recovered  against 
him;  otherwise,  an  injunction  will  be 
awarded.  Trow  Directory,  Printing  & 
Bookbinding  Co.  v.  Boyd  (C.  O.  1899) 
97  Fed.  586. 

Where  it  is  clearly  apparent  from  in- 
spection that  matter  has  in  numerous 
instances  been  pirated  from  a  copy- 
righted directory  published  by  com- 
plainant for  a  preceding  year,  com- 
plainant is  entitied  to  an  injunction  re- 
straining the  publication  of  defend- 
ant's directory  as  a  whole  unless  de- 
fendant can  eliminate  the  portions 
which  he  has  unlawfully  appropriated. 
WiUiams  v.  Smythe  (C.  C.  1901)  110 
Fed.  961. 

Where  defendants  took  the  infringing 
books  and  compared  them  witii  the  au- 
thorities from  which  complainant's  com- 
pilations were  made,  striking  out  the 
portions  which  were  not  there  found, 
and  publishing  the  remainder  in  a  new 
edition,  they  were  not  chargeable  with 
a  violation  of  the  injunction  against 
publishing  infringing  works,  which  had 
been  formerly  granted.  Colliery  Engi- 
neer Co.  V.  Ewald  (O.  C.  1903)  126 
Fed.  843. 

Proof  of  damages  is  not  essential  to 
entitle  a  complainant  to  an  injunction 
restraining  the  infringement  of  a  copy- 
righted publication.  Sampson  &  Mur- 
dock  Co.  V.  Seaver-Radford  Co.  (C.  0. 
1905)  134  Fed.  890,  decree  reversed 
(1905)  140  Fed.  539,  72  C.  C.  A.  55. 

Where  it  appeared  that  defendant 
had  copied  certain  specific  matter  from 
complainant's  directory,  and  had  also 
transferred  to  all  parts  of  its  directory 
from  complainant's  directory  many 
names,  and  information  connected 
therewith,  which  it  did  not  obtain  by 
its  original  canvass  or  from  original 
sources,  such  findings  entitled  com- 
plainant to  an  injunction,  but  the  same 
would  be  limited  to  restrain  the  sale 
only  of  any  copy  containing  any  of  the 
infringing  matter,  including  that  indi- 
cated in  such  general  finding.     Id. 

An  injunction  will  not  be  granted  in 
favor  of  one  of  two  rival  publishers  of 
information  respecting  real  estate 
transfers,  where  the  alleged  piracy  is 
denied,  as  well  as  the  right  of  com- 
plainant to  copyright  the  matter,  and 
a  countercharge  of  piracy  is  also  made 
in  the  same  connection,  and  where, 
moreover,  the  alleged  infringing  publi- 
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cation  is  a  year  old.  Sweet  v.  G.  W.' 
Bromley  &  Co.  (O.  0.  1907)  154  Fed. 
764, 

An  injunction  simply  in  terms  re- 
straining the  defendants  from  making 
any  unlawful  use  of  the  complainants' 
publication  would  be  open  to  the  ob- 
jection that  it  was  argumentative  and 
inspecific;  it  should  state  with  rea- 
sonable certainty  what  defendants  are 
forbidden  to  do.     Id. 

The  manufacturer  of  uncopyrighted 
post  cards  is  not  entitied  to  an  order 
restraining  the  manufacture  and  sale  of 
like  cards  by  a  rival  manufacturer  as 
unlawful  competition.  Bamforth  v. 
Douglass  Post  Card  &  Machine  Co.  (O. 
C.  1908)   158  Fed.  355. 

Where  a  play  infringing  a  copyrighted 
novel  had  been  staged  at  great  ex- 
pense, with  elaborate  scenery,  etc,  the 
entire  play  would  not  be  enjoined,  if 
it  could  be  revamped,  sq  as  to  elim- 
inate the  objectionable  imitations^ 
Dam  V.  Kirke  La  Shelle  Co.  (C.  C. 
1908)  106  Fed.  589,  decree  affirmed 
Same  v.  Kirk  La  Shelle  Co.  (1910)  175 
Fed.  902,  99  C.  C.  A.  392,  20  Ann.  Cas. 
1173. 

The  author  of  a  copyrighted  story  la 
not  entitled  to  restrain  a  dramatic  pro- 
duction thereof,  if  the  story  is  merely 
an  old  theme  with  a  new  dress;  but 
contra  if  scenes  and  incidents  are  in- 
troduced, with  stage  situations,  by 
which  the  kernel  of  the  story  is  em- 
phasized.   Id. 

In  a  suit  to  restrain  a  dramatic  pro- 
duction as  an  infringement  of  an  au- 
thor's copyrighted  story,  the  question 
of  infringement  depends  on  whether  the 
substance  of  the  literary  composition 
has  been  taken,  to  complainant's  inju- 
ry.   Id. 

Where  an  infringing  publication  had 
become  no  longer  a  salable  book  at 
the  time  suit  for  infringement  was  in- 
stituted, complainant  was  not  entitled 
to  an  injunction  nor  to  an  accounting 
as  an  incident  to  equitable  relief;  its 
remedy  at  law  being  adequate.  West 
Pub.  Co.  V.  Edward  Thompson  Co.  (C. 
C.  1909)  169  Fed.  833,  decree  modified 
(1910)  176  Fed.  833,  100  C.  C.  A.  303. 

An  unfair  saving  of  labor  and  expense 
by  appropriation  of  copyrighted  work, 
animo  furandi,  is  ground  for  injunction 
against  the  infringing  publication,  if 
the  unfair  use  permeates  the  work  to 
any  material  extent.     Id. 

Injunction  may  be  an  appropriate 
remedy  for  copyright  infringement,  even 
after  the  copyright  has  expired,  if  the 
unfair  taking  occurred  while  the  copy- 
right was  in  force  and  no  adequate  le- 
gal remedy  can  be  applied.     Id. 

Where  the  identity  of  a  few  errors, 
which  would  certainly  have  been  de- 
tected if  original  work  had  been  done, 
appeared,  and  there  was  evidence  show- 
ing a  similar  method  of  editorial  work 
for  the  entire  infringing  publication,  the 
court,  in  the  absence  of  evidence   to 
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the  contrary,  should  find  that  the  entire 
practice  and  method  of  writing  was  im- 
proper, and  enjoin  the  sale  of  the  en- 
tire publication.    Id. 

Where  damai^e  by  infringement  em- 
braced only  expense  of  additional  copy- 
ing, or  if  the  sale  of  the  work  in  itself 
caused  no  unfair  competition  and  no 
appropriation  of  literary  work,  com- 
plainant would  not  be  entitled  to  an 
injunction,  but  would  be  limited  to  a 
recovery  of  damages.     Id. 

Where  some  substantial  use  of  copy- 
righted jnaterial  is  shown,  an  injunction 
against  the  entire  publication  will  be 
granted,  unless  the  defendant  can  ex- 
cept from  the  decree  such  articles  or 
▼olumes  as  are  affirmatively  freed 
from  the  accusation  of  infringement. 
Id. 

Where  it  appeared  that  complainant's 
copyright  on  a  large  part  of  the  mate- 
rial used  had  been  abandoned  or  lost, 
and  the  amount  of  actionable  infringe- 
ment was  small  in  comparison  with 
the  whole  quantity  of  matter,  and  an 
adequate  remedy  at  law  existed  for 
any  damages,  an  injunction  and  an  ac- 
counting of  profits  should  be  denied. 
Id. 

Copying  phonograph  records  from  a 
matrix  taken  therefrom  is  an  infringe- 
ment, and  will  be  enjoined.  Fonotipia 
Limited  v.  Bradley  (0.  C.  1909)  171 
Fed.  951. 

Where  a  copyrighted  play  was  taken 
from  the  novel  "St.  Elmo,"  the  copy- 
right of  which  had  expired,  the  owners 
of  the  play  were  not  entitled  to  re- 
strain defendants  from  using  the  same 
name  for  an  entirely  different  play  con- 
structed on  the  plot  and  incidents  of 
the  novel,  on  the  theory'  that  the  name 
was  protected  by  the  copyright  of  the 
play.  Glaser  v.  St.  Elmo  Co.  (C.  O. 
1909)   175  Fed.   276. 

Where  a  publication  by  defendant 
contains  matter  which  infringes  a  copy- 
right of  complainant  intermingled  with 
other  matter  which  does  not,  the  en- 
tire publication  may  be  enjoined,  leav- 
ing it  to  defendant  to  apply  for  a  modi- 
fication of  the  injunction  after  he  has 
eliminated  the  objectionable  matter. 
Park  &  Pollard  Co.  v.  Kellerstrass  (O. 
C.  1910)  181  Fed.  431. 

Where  complainant's  catalogue  con- 
tained 2,813  cuts  and  of  these  18  which 
were  legally  copyrighted  were  repro- 
duced in  defendant's  catalogue  which 
contained  393  cuts,  thiB  is  sufficient  to 
justify  the  granting  of  an  injunction 
limited  to  the  cuts  that  have  been  cop- 
ied Da  Prato  Statuary  Co.  v.  Giuliani 
Statuary  Co.  (C.  C.  1911)  189  Fed.  90. 

The  representation  of  a  dramatic 
work,  which  has  never  been  printed  nor 
copyrighted,  if  made  without  license  of 
the  proprietor,  is  a  violation  of  his 
right,  and  may  be  restrained  by  injunc- 
tion, although  such  representation  is 
from  a  copy  obtained  by  a  spectator  at- 
tending a  public  representation  by  the 


proprietor  for  money,  and  afterwards 
writing  it  from  memory.  Tompkins  v. 
Halleck  (1882)  133  Mass.  32,  43  Am. 
Rep.  480. 

Where  defendant  printed  and  man- 
ufactured, to  sell  for  its  own  benefit, 
certain  volumes,  and  in  so  doing  unlaw- 
fully used  manuscripts  and  other  prop- 
erty intrusted  to  its  care,  this  would 
not  give  complainant  title  to  books  so 
unlawfully  produced  so  as  to  enable  it 
by  injunction  to  prevent  defendant  from 
disposing  of  the  books,  or  entitle  com- 
plainant to  an  accounting  of  the  pro- 
ceeds of  such  sale.  State  v.  State 
Journal  Co.  (1905)  106  N.  W.  434,  75 
Neb.  275,  9  L.  R.  A.  (N.  S.)  174. 

Where  a  copyrighted  play  was  con- 
veyed on  the  condition  that  th^  trans- 
feree should  perform  such  play  at  least 
50  times  within  one  year  from  the  date 
of  the  agreement,  he  is  entitled  to  an 
injunction  restraining  the  transferrors 
from  assigning  the  right  to  a  third  per- 
son, although  he  has  not  produced  the 
play,  and  has  refused  to  produce  it  in 
connection  with  a  certain  other  actor, 
where  time  still  remains  within  which 
the  transferee  may  produce  the  play 
the  requisite  number  of  times.  Widmer 
V.  Greene  (N.  Y.  1878)  5.6  How.  I'rac. 
91. 

The  purchaser  of  all  rights  of  a  drama 
in  a  foreign  state,  but  not  having  taken 
out  copyright,  cannot  enjoin  its  use 
there  by  one  obtaining  his  version  from 
the  authorized  publication,  notwith- 
standing the  author  violated  his  contract 
with  the  buyer  when  he  authorized  the 
publications.  Daly  v.  Walrath  (1899) 
57  N.  Y.  Supp.  1125,  40  App.  Div.  220. 

55.  Hearing.— The  allowance  of  a  jury, 
to  settle  at  law  the  question  of  in- 
fringement arising  in  a  suit  in  equity, 
is  not  a  right,  but  rests  in  the  sound 
discretion  of  the  court  Pierpont  v. 
Fowle  (G.  C.  1846)  Fed.  Cas.  No.  11,- 
152. 

56.  Damages  and  proflts.— The  right 
to  an  account  of  profits  is  incident  to 
the  right  to  an  injunction  in  copyright 
cases.  Belford  v.  Scribner  (1892)  144 
U.  S.  488,  12  Sup.  Ct  734,  36  L.  Ed. 
514;  Gast  Lithograph  &  Engraving  Co. 
V.  Falk  (1893)  54  Fed.  890,  4  C.  C.  A. 
648,  14  U.  S.  App.  15;  Stevens  v. 
Cady  (C.  C.  1854)  Fed.  Cas  No.  13,- 
395;  Sanborn  Map  &  Publishing  Co. 
V.  Dakin  Pub.  Co.  (C.  C.  1889)  39  Fed. 
266. 

The  right  to  an  account  of  profits  is 
incident  to  the  right  of  an  injunction 
in  a  copyright  case.  Stevens  v.  Glad- 
ding (1854)  17  How.  447,  455,  15  L. 
Ed.  155. 

When  infringing  law  reports  contain 
matter  to  which  the  copyright  cannot 
extend,  and  this  is  so  inextricably 
mingled  with  matter  proper  to  be  pro- 
tected that  the  profits  from  each  dass 
cannot  be  distlinguished,  defendants 
must  answer  for  the  entire  profits. 
Callaghan  v.  Myers  (1888)  128  U.  S. 
617,  9  Sup.  Ct  177,  32  L.  Ed.  547;  Bel- 
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ford  V.  Scribner  (1892)  144  U.  S.  488, 
12  Sap.  Ct  734,  36  L.  Ed«  614. 

Where  the  master  on  an  accounting 
placed  the  average  selling  price  of  in- 
fringing volumes  at  $4.34,  while  the 
complainant  insisted  that  the  average 
price  should  be  $4,588,  the  master,  in 
consideration  of  the  impossibility  of 
ascertaining  the  exact  price,  acted  cor- 
rectly in  splitting  the  difference  be- 
tween the  prices,  and  fixing  the  selling 
price  at  $4,464.  Callaghan  v.  Myers 
a888)  128  U.  S.  617,  9  Sup.  Ct.  177, 
32  L.  Ed.  547,  affirming  (G.  G.  1885) 
24  Fed.  636. 

An  infringing  firm  will  not  be  allowed 
on  an  accounting  to  charge  the  cost  for 
stereotyping,  editing,  or  producing  the 
infringing  volumes,  and  they  will  be 
charged  with  the  profits  of  resales  of 
the  infringing  volumes  which  they  had 
purchased  as  secondhand  books.    Id. 

Damages  recoverable  for  infringe- 
ment of  law  reports.    Id. 

A  variation  of  seven-eighths  of  1  per 
cent,  on  gross  sales,  between  two  find- 
ings as  to  expenses,  is  so  slight  that 
the  findings  were  properly  allowed  to 
stand.    Id. 

Where  only  portions  of  an  entire 
copyrighted  work  are  copied,  if  such 
portions  are  so  intermingled  with  the 
rest  of  the  piratical  work  that  they 
cannot  well  be  distinguished  from  it, 
the  entire  profits  realized  by  the  de- 
fenda^its  ydU  be  given  to  the  plaintiff. 
Bolford,  Clarke  &  Go.  v.  Scribner 
(1892)  12  Sup.  Ct  734,  740,  144  U.  S. 
488,  36  L.  Ed.  514. 

£kiio\iingly  publishing  a  copyrighted 
poem  without  the  owner's  consent,  and 
with  no  inquiry  as  to  the  rights  of 
ownership  justified  a  verdict  for  ex- 
emplary damages.  Press  Pub.  Go.  v. 
Monroe  (1896)  73  Fed.  196,  19  G.  G. 
A.  429,  writ  of  error  dismissed  (1896) 
17  Sup.  Gt  40,  164  U.  S.  105,  41  L. 
Ed.  367. 

The  unauthorized  performance  of  a 
single  scene  in  a  copyrighted  play  may 
constitute  a  "dramatic  composition," 
in  the  meaning  of  this  section;  and 
statutory  damages  may  be  recovered, 
though  no  other  part  of  the  play  is 
taken.  Brady  v.  Daly  (1897)  83  Fed. 
1007,  28  C.  C.  A.  253,  foUowing  Daly 
V.  Webster  (1892)  56  Fed.  483,  4  G. 
C.  A.  10,  and  affirmed  (1899)  20  Sup. 
Ct.  62,  175  U.  S.  148,  44  L.  Ed.  109. 

This  section  was  not  changed  by  the 
proviso  added  by  the  amendment  that, 
in  case  of  infringement  of  copyright  of  a 
photograph  the  recovery  shall  not  be 
less  than  $100  nor  more  than  $5,000,  so 
far  as  the  rule  of  Bolles  v.  Outing  Go. 
(1905)  20  Sup.  Ct  94,  175  U.  S.  262, 
44  L.  Ed.  156,  is  concerned.  Boston 
Traveler  Co.  v.  Purdy  (1905)  137  Fed. 
717,  70  C.  C.  A.  409. 

This  section  was  intended  to  give  a 
practical  rule  of  damages  in  behalf  of 
the  owners  of  copyrighted  dramatic 
compositions.  Walker  v.  Globe  News- 
paper Go.  (1905)  140  Fed.  305,  72 
C.  C.  A.  77,  2  L.  R.  A.  (N.  S.)  913,  5 
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Ann.  Gas.  274,  reversed  (1908)  28  Sup. 
Ct  726,  210  U.  S.  356,  52  L.  Ed.  1096. 

The  owner  of  the  copyright  of  a  story 
infringed  by  appropriating  it  as  the 
basis  of  a  play  may  recover  as  dam- 
ages all  of  the  profits  made  by  the  in- 
fringer from  the  production  of  such 
play.  Dam  v.  Kirk  La  Shelle  Co. 
(1910)  175  Fed.  902,  99  G.  C.  A.  392, 
20  Ajin.  Gas.  1173,  affirming  decree 
Dam  V.  Kirke  La  Shelle  Go.  (G.  G. 
1908)  166  Fed.  589. 

In  an  action  for  infringement  of 
copyright,  the  court  did  not  err  in 
charging  the  jury  to  award  at  least 
$250  damages  for  each  infringement 
Mail  &  Express  Co.  v.  Life  Pub.  Co. 
(1912)  192  Fed.  899,  113  C.  C.  A.  377. 

An  account  of  profits  may  be  decreed 
to  the  owner  of  a  copyright  as  inciden- 
tal to  an  injunction,  but  it  must  be 
prayed  for  in  the  biU,  and  cannot  em- 
brace penalties.  Stevens  v.  (3ady  (G. 
G.  1854)  Fed.  Gas.  No.  13,395. 

The  right  to  an  account  does  not  de- 
pend upon  the  right  to  an  injunction 
where  the  copyright  has  expired. 
Blank  v.  Manufacturing  Go.  (C.  C. 
1856)  Fed.  Gas.  No.  1,532. 

Commission's  received  from  sales  of 
a  pirated  map  are  profits  to  be  ac- 
counted for  by  the  commission  mer- 
chant selling  them.  Stevens  v.  Glad- 
ding (C.  C.  1856)  Fed.  Gas.  No.  13,399. 

Substantial  damages  cannot  be  al- 
lowed where  the  matters  charged  have 
not  prejudiced  complainant  Chase  v. 
Sanborn  (O.  G.  1874)  Fed.  Gas.  No. 
2,628. 

Under  Act  July  8,  1870,  damages 
could  not  be  recovered,  as  well  as  prof- 
its, in  a  suit  in  equity  for  infringement 
of  copyright  Chapman  v.  Ferry  (C. 
G.  1882)  12  Fed.  693,  695. 

Under  the  statute  the  owner  of  a 
copyright  may  recover  both  profits  and 
damages  in  the  same  suit  for  infringe- 
ment; the  measure  of  damages  being 
the  amount  which  he  fixes  as  his  copy- 
right fee.  Per  Sawyer,  J.,  concurring. 
Goldmark  v.  Kreling  (G.  G.  1885)  25 
Fed.  349,  355. 

The  measure  of  damages  is  the 
amount  of  profits  realized  by  the  in- 
fringer, and  not  the  amount  of  profits 
that  would  have  been  realized  to  the 
copyright  owner  by  the  sale  of  an 
equal  number  of  copies  of  the  copyright 
edition.  Scribner  v.  Clark  (C.  G.  1888) 
50  Fed.  473. 

Damages  not  warranted  for  infringe- 
ment of  a  copyright  by  the  publication 
in  a  newspaper  article  of  matter  taken 
from  a  pamphlet,  chiefly  advertising  in 
character,  copyrighted  by  plaintiff,  and 
of  which  a  large  number  of  copies  had 
been  distributed  free,  but  none  had  ever 
been  sold  or  offered  for  sale,  and  where 
the  evidence  leaves  it  doubtful  whether 
the  pamphlet  has  any  commercial  val- 
ue. D'Ole  V.  Kansas  City  Star  Co.  (C. 
C.  1899)  94  Fed.  840. 

There  can  be  no  recovery  in  the  way 
of  damages  beyond  the  gains  and  profits 
which  the  defendant  is  shown  to  have 
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realized  from  the  infringement.  Social 
Register  Ass'n  v.  Murphy  (0.  C.  1904) 
129  Fed.  148. 

R.  S.  i  4904,  held  not  to  enlarge  the 
jurisdiction  of  a  court  of  equity,  and 
not  to  be  analogous  to  R.  S.  §  4921 
(section  9467,  ante),  which  confers  on 
courts  power  in  patent  cases  to  render 
a  decree  for  damages  in  addition  to 
profits  to  be  accounted  for.  Social 
Register  Ass*n  v.  Murphy  (O.  0.  1904) 
129  Fed.  148. 

Where  the  infringing  parts  of  a  di- 
rectory are  intermingled  with  other 
parts  about  which  there  is  no  evidence, 
and  defendant  makes  no  effort  to  sepa- 
rate them,  it  must  account  for  aU  prof- 
its made  on  the  entire  sales.  Hartford. 
Printing  Co.  v.  Hartford  Directory  & 
PubUshing  Co.  (C.  C.  1906)  146  Fed. 
332. 

Where  a  greater  number  of  copies  of 
the  iufringing  publication  were  printed 
than  were  sold,  defendant  is  entitled  to 
hare  deducted  from  the  gross  receipts 
all  of  such  items  of  cost  as  would  have 
been  the  same,  had  no  more  copies  been 
printed  than  were  sold,  such  as  provid- 
ing the  copy  and  composition.  Hart- 
ford Printing  Co.  v.  Blartford  Directory 
&  Printing  Co.  (C.  O.  1906)  148  Fed. 
470. 

On  an  accounting  by  a  defendant  for 
profits,  the  amounts  received  from  ad- 
vertisers are  to  be  included  in  the  gross 
receipts,  to  be  accounted  for,  less  the 
necessary  cost  of  producing  and  dis- 
posing of  the  copies  sold.     Id. 

A  court  of  equity,  in  a  suit  for  in- 
fringment  of  copyright,  may  award 
complainant  damages,  to  be  assessed  by 
a  master,  in  lieu  of  an  injunction  and 
an  accounting.  West  Pub.  Co.  v.  Ed- 
ward Thompson  Co.  (C.  C  1911)  184 
Fed.  749. 

On  an  accounting  for  profits  made  by 
defendant  from  the  production  of  a 
play,  which  infringed  a  copyright  of  a 
story,  where  defendant  made  its  con- 
tracts by  the  season,  each  season 
should  be  taken  as  a  unit  in  computing 
such  profits.  Dam  v.  Kirk  La  Shelle 
Co.  (C.  C.  1911)  189  Fed.  842. 

On  such  an  accounting  defendant  is 
not  entitled  to  charge  as  an  expense 
against  the  profits  made  the  sum  paid 
by  it  for  the  play,  but  only  the  reason- 
able value  of  an  exclusive  license  for 
the  time  the  play  was  presented.    Id. 

Defendant  is  not  entitled  to  credit, 
on  accounting  for  profits  received  from 
infringement  of  copyright,  on  account 
of  a  salary  of  $25,000  per  year  which 
it  contracted  to  pay  the  widow  of  a 
former  manager,  in  addition  to  a  sal- 
ary as  manager  for  her  services  as 
president,  and  for  certain  other  con- 
siderations which  she  did  not  furnish, 
but  was  entitled  to  credit  for  a  reason- 
able salary  for  her  services  only.     Id. 

This  section  does  not  compel  the 
court  to  award  damages  to  the  amount 
of  1250,  if  in  its  opinion  the  actual 
damages  do  not  amount  to  so  much. 


Woodman  v.  Lydiard-Peterson  Co.  (C. 
C.  1912)  192  Fed.  67. 

That  defendant  gave  away  a  certain  ' 
number  of  copies  of  a  map  which  in- 
fringed complainant's  copyright  does 
not  create  any  presumption  that  com- 
plainant was  thereby  deprived  of  the 
same  number  of  sales  and  entitle  him 
to  damages  on  that  basis.     Id. 

In  a  suit  for  infringement,  the  court 
will  refer  the  case  to  a  master  to  take 
and  state  the  account.  Huebsch  v.  Ar- 
thur H.  Crist  Co.  (D.  C.  1914)  209 
Fed.  885. 

Complainant  held  to  have  made  a 
case  entitling  him  to  an  accounting  for 
profits  and  damages.    Id. 

Under  this  section,  licensee  of  right 
to  use  copyrighted  musical  work  in 
manufacture  of  sound  records,  infring- 
ing copyright  by  distributing  free  cop- 
ies of  the  words  of  the  composition,  is 
liable  only  to  nominal  damages.  F.  A. 
Mills,  Inc.,  V.  Standard  Music  Roll  Co. 
(D.  C.  1915)  223  Fed.  849. 

Report  of  special  master  as  to  profits 
recoverable  for  infringement  of  copy- 
rights reviewed.  Ginn  &  Co.  v.  Apollo 
Pub.  Co.   (D.  O.  1915)   228  Fed.  214. 

57.  Decree.— A  part  of  a  book  may 
be  an  infringement  and  the  other  parts 
not.  In  such  case  the  relief  will  only 
extend  to  the  part  considered  an  in- 
fringement. Story  V.  Holcombe  (C.  C. 
1847)  Fed.  Cas.  No.  13,497. 

As  three-fourths  of  the  extracts  from 
complainant's  book,  and  practically  all 
to  which  he  could  lay  claim  as  original 
matter,  were  contained  in  the  first  11 
pages  of  the  infringing  pamphlet,  and 
to  enjoin  the  whole  would  cast  a  dis- 
proportionate pecuniary  loss  on  defend- 
ant, the  injunction  should  extend  only 
to  this  portion.  Farmer  v.  Elstner  (C. 
C.  1888)  33  Fed.  494. 

An  account  of  profits  may  be  decreed 
under  the  general  prayer  for  relief. 
Gilmore  v.  Anderson  (C.  C.  1889)  38 
Fed.  846. 

A  decree  in  a  suit  for  the  infringe- 
ment of  a  copyright,  entered  upon  com- 
promise discharging  liability  for  the  in- 
fringement, settles  all  liability  therefor. 
Edward  Thompson  Co.  v.  Pakulski 
(1915)  107  N.  B.  412,  220  Mass.  96- 

58.  Costs.— See  notes  under  {  9561, 
post. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Burrow-Giles  Lithographic  Co.  v. 
Sarony  (1884)  4  Sup.  Ct.  279,  280,  111 
U.  S.  63,  28  L.  Ed.  349;  Thornton  v. 
Schreiber  (1888)  8  Sup.  Ct.  618,  619, 
124  U.  S.  612,  31  L.  Ed.  577;  Brady  v. 
Daly  (1899)  20  Sup.  Ct.  62,  64,  175 
U.  S.  156,  44  L.  Ed.  109;  BoUes  v. 
Outing  Co.  (1899)  20  Sup.  Ct.  94,  95, 
175  U.  S.  262,  44  L.  Ed.  156;  Bleistein 
v.  Donaldson  Lithographing  Co.  (1903) 
23  Sup.  Ct.  298,  299,  188  U.  S.  239, 
47  L.  Ed.  460;  White-Smith  Music  Pub. 
Co.  v.  ApoUo  Co.  (1908)  28  Sup.  Ct. 
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319,  323,  209  U.  S.  1,  62  L.  Ed.  655, 
14  Ann.  Cas.  628;  Globe  Newspaper  Co. 
V.  Walker  (1908)  28  Sup.  Ct  726,  210 
U.  S.  356,  52  L.  Ed.  1096;  Bong  v.  Al- 
fred S.  Campbell  Art  Co.  (1909)  29 
Sup.  Ct.  628,  629,  214  U.  S.  236,  53  L. 
Ed.  979,  16  Ann.  Cas.  1126;  Ferris  v. 
Frohman  (1912)  32  Sup.  Ct.  263,  266, 
223  U.  S.  424,  56  L.  Ed.  492;  Bennett 
V.  Boston  Traveler  Co.  (1900)  101  Fed. 
445,  446,  41  C.  C.  A.  445;  American 
Press  Ass'n  v.  Dally  Story  Pub.  Co. 
(1902)  120  Fed.  766,  768,  57  C.  C.  A. 
70,  68  L.  R.  A.  444  (appeal  dismissed 
[1904]  24  Sup.  Ct  852,  193  U.  S.  675, 
48  L.  Ed.  842);  Bobbs-Merrill  Co.  v. 
Strauss  (1906)  147  Fed.  15,  77  C.  O. 
A.  607,  15  L.  R.  A.  (N.  S.)  766  (affirm- 
ed [1908]  28  Sup.  Ct  722.  210  U.  S. 
339,  52  L.  Ed.  1086) ;  American  Litho- 
graphic Co.  V.  Werckmeister  (1908) 
165  Fed.  426,  91  C.  C.  A.  376  (affirmed 
[1911]  31  Sup.  Ct  676,  221  U.  S.  603, 
55  L.  Ed.  873);  Harper  &  Bros.  v. 
Kalem  Co.  (1909)  169  Fed.  61,  94  C. 
C.  A.  429  (affirmed  [1911]  32  Sup.  Ct 


20,  222  n.  S.  55,  56  L.  Ed.  92,  Ann. 
Cas.  1913A,  1285) ;  Bosselman  v.  Rich- 
ardson (1909)  174  Fed.  622,  98  C.  G. 
A.  127;  Donnelley  v.  Ivers  (C.  C.  1882) 
18  Fed.  592,  593;  Henry  Bill  Pub.  Co. 
V.  Smythe  (C.  C.  1886)  27  Fed.  914, 
928;  May  v.  Logan  (C.  C.  1887)  30 
Fed.  250,  257;  Daly  v.  Brady  (C.  G. 
1895)  69  Fed.  285,  290;  Bleistein  ▼. 
Donaldson  Lithographing  Co.  (C.  O. 
1899)  98  Fed.  608;  White-Smith  Mu- 
sic Pub.  Co.  V.  Apollo  Co.  (C.  C. 
1905)  139  Fed.  427  (affirmed  [1906] 
147  Fed.  226,  77  C.  C.  A.  368,  and 
[1903]  28  Sup.  Ct  319,  209  U.  S.  1, 
52  L.  Ed.  655,  14  Ann.  Cas.  628); 
Kerns  v.  Lee  (C.  C.  1906)  142  Fed, 
985,  989;  Suderman  v.  Saake  (C.  G. 
1909)  166  Fed.  815;  Ohman  v.  New 
York  (C.  C.  1909)  168  Fed.  953;  Her- 
vien  V.  J.  S.  Ogilvie  Pub.  Co.  (C.  G. 
1909)  169  Fed.  978;  Pentiarge  v.  Kir- 
by  (D.  C.  1884)  19  Fed.  501,  507; 
Newgold  V.  American  Electrical  Novel- 
ty &  Mfg.  Co.  (D.  C.  1901)  108*  Fed. 
341. 


»§  9547.  (Act  March  4,  1909,  c.  320,  §  26.)  Jurisdiction  of  courts 
in  enforcing  remedies  provided. 
Any  court  given  jurisdiction  under  section  thirty-four  of  this 
Act  may  proceed  in  any  action,  suit,  or  proceeding  instituted  for 
violation  of  any  provision  hereof  to  enter  a  judgment  or  decree 
enforcing  the  remedies  herein  provided.  (35  Stat.  1082.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  |§  2-6,  ante,  {i 
9525-9529,  by  section  5  of  said  act,  ante,  |  9528. 

Notes  of  Deoisions 

Decree.— Decree  in  general,  see  notes 
under  {  9546,  ante. 

§  9548.  (Act  March  4,  1909,  c.  320,  §  27.)  Joinder  in  one  action 
of  proceedings  for  different  remedies. 
The  proceedings  for  an  injunction,  damages,  and  profits,  and 
those  for  the  seizure  of  infringing  copies,  plates,  molds,  matrices, 
and  so  forth,  aforementioned,  may  be  united  in  one  action,  (35 
Stat.  1082.) 

See  notes  to  section  1  of  this  act,  ante,  I  9517. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  §§  2-6,  ante,  $9 
9525-9529,  by  section  5  of  said  act,  ante,  §  9528. 

§  9549.  (Act  March  4,  1909,  c.  320,  §  28.)     Willful  infringement 
for  profit  punishable;  penalty;  exception  of  performance  of 
musical  works  for  charitable  or  educational  purposes. 
Any  person  who  willfully  and  for  profit  shall  infringe  any  copy- 
right secured  by  this  Act,  or  who  shall  knowingly  and  willfully 
aid  or  abet  such  infringement,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  by  impris- 
onment for  not  exceeding  one  year  or  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars,  or  both,  in  the 
discretion  of  the  court:   Provided,  however,  That  nothing  in  this  Act 
shall  be  so  construed  as  to  prevent  the  performance  of  religious  or 
secular  works  such  as  oratorios,  cantatas,  masses,  or  octavo  choruses 
by  public  schools,  church  choirs,  or  vocal  societies,  rented,  borrowed, 
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or  obtained  from  some  public  library,  public  school,  church  choir, 
school  choir,  or  vocal  society,  provided  the  performance  is  given  for 
charitable  or  educational  purposes  and  not  for  profit.  (35  Stat. 
1082.) 

See  notes  to  aection  1  of ,  this  act,  ante,  §  9517, 

Notes  of  Deoisions 


litest  or  purpose^— Under  this  section 
the  performance  of  a  musical  composi- 
tion in  a  liotel  dinin?  room  for  the  pur- 
pose of  increasing  patronage,  but  with 
no  admission  fee,  is  not  a  performance 
for  profit     John  Ghnrch  Co.   v.  Hii- 


Uard  Hotd  Co.   (1915)  221  Ted.  229, 
136  C.  C.  A.  639. 

The  proviso  in  this  section  permits 
the  performance  of  the  specified  com- 
positions where  an  admission  fee  is 
charged,  if  the  proceeds  are  applied  to 
charitable  or  educational  purposes.    Id. 


§  9550.  (Act  March  4,  1909,  c.  320,  §  29.)  Fraudulent  notice  of 
copyright,  or  removal  or  alteration  of  notice  on  copyrighted 
article,  punishable ;  penalty. 

Any  person  who,  with  fraudulent  intent,  shall  insert  or  impress 
any  notice  of  copyright  required  by  this  Act,  or  words  of  the  same 
purport,  in  or  upon  any  uncopyrighted  article,  or  with  fraudulent 
intent  shall  remove  or  alter  the  copyright  notice  upon  any  article 
duly  copyrighted  shall  be  guilty  of  a  misdemeanor,  punishable  by 
a  fme  of  not  less  than  one  hundred  dollars  and  not  more  than  one 
thousand  dollars.  Any  person  who  shall  knowingly  issue  or  sell  any 
article  bearing  a  notice  of  United  States  copyright  which  has  not  been 
copyrighted  in  this  country,  or  who  shall  knowingly  import  any  article 
bearing  such  notice  or  words  of  the  same  purport,  which  has  not  been 
copyrighted  in  this  country,  shall  be  liable  to  a  fine  of  one  hundred 
dollars.    (35  Stat.  1082.) 

See  notes  to  section  1  of  this  act,  ante,  g  9517. 

Notes  of  Deoisions 


"Artlele/'^Under  R.  S.  §  4963,  as 
amended,  the  words  "or  other  article*' 
held  not  to  mean  any  article  whatso? 
ever,  whether  copyrightable  or  not,  but 
mast  be  taken  as  limited  to  other  arti- 
des,  which  in  the  preceding  sections 
are  described  as  the  proper  subject  of 
copyright,  a  part  of  which  only  are  ex- 
pressly enumerated  in  this  section.  The 
word  "article'*  is  used  in  the  same  sense 
m  which  it  is  employed  in  the  other  sec- 
tions. Rosenbach  v.  Dreyfuss  (D.  C. 
1880)  2  Fed.  217,  220. 

False  notice  In  generals— Where  the 

title  in  the  first  3  and  last  34  pages  of 
the  copyrighted  English  edition  of  a  dic- 
tionary was  different  from  the  copy- 
righted domestic  edition,  the  publisher 
of  the  English  edition  was  prohibited 
by  this  section  from  inserting  therein 
a  notice  of  the  domestic  copyright.  G. 
k  C.  Merriam  Co.  v.  United  Dictionary 
Co.  (1906)  146  Fed.  354,  76  0.  C.  A. 
470,  decree  affirmed  United  Dictionary 
Co.  V.  G.  &  C.  Merriam  Co.  (1908) 
28  Sup.  Ct.  290,  208  U.  S.  260,  52  L. 
Ed.  47a 

This  section  does  not  require  that  the 
false  notice  of  copyright  of  a  book  must 
be  inserted  on  one  of  the  pages  named 
in  section  9540,  ante.  Rigney  v.  Raph- 
ael Tuck  &  Sons  Co.  (C.  C.  1896)  77 
Fed.  173. 

It  is  not  a  violation  of  the  statute  to 
isnpress,  upon  an  imperfect  miniature 
cat  or  print  of  a  copyrighted  picture. 


a  notice,  of  copyright,  though  such  cut 
or  print  is  not  separately  copyrighted. 
Rigney  v,  Dutton  (C.  C.  1896)  77  Fed. 
176. 

A  false  copyright  notice  to  subject  the 
person  so  impressing  it  to  the  penalty 
imposed  by  this  section,  must  contain 
all  the  essentials  of  a  valid  notice,  as 
prescribed  by  section  9539,  ante,  and 
a  notice  which  omits  the  date  of  the  al- 
leged copyright  will  not  sustain  an  ac- 
tion for  the  penalty.  Hoertel  v.  Raph- 
ael Tuck  Sons  &  Co.  (C.  C.  1899)  94 
Fed.  844. 

Penalties  In  generald— The  act  of  af- 
fixing in  a  foreign  country  to  a  publica- 
tion a  false  statepaent  that  it  was  copy- 
righted under  the  laws  of  the  United 
States  is  not  within  the  provision  of 
this  section.  McLoughlin  v.  Raphael 
Tuck  &  Sons  Co.  (1903)  24  Sup.  Ct 
105,  106,  191  U.  S.  267,  48  L.  Ed.  178, 
affirming  judgment  (1902)  115  Fed.  85, 
53  C.  C.  A.  508. 

This  section  as  formerly  enacted  con- 
tained a  proviso  "that  this  act  shaU  not 
apply  to  any  importation  of  or  sale  of 
such  goods  brought  into  the  United 
States  prior  to  the  passage  hereof." 
The  books  in  question  were  imported 
prior  to  the  passage  of  the  act,  but 
part  of  them  were  sold  in  the  United 
States  after  its  passage.  Held,  that 
such  sale  did  not  Make  defendant  liable 
to  the  penalty.  McLoughlin  v.  Raphad 
Tuck  &  Sons  Co.  (1902)  115  Fed.  85, 
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53  G.  O.  A.  508,  judgment  affirmed 
(1903)  24  Sup.  Ct  105,  191  U.  S.  267, 
48  L.  Ed.  178. 

The  penalty  imposed  and  given  to 
"the  person  who  shall  sue  for  the 
same,"  under  this  section  as  formerly 
enacted,  cannot  be  recovered  in  the 
name  of  more  than  one  person.  Fer- 
rett  V.  AtwiU  (O.  C.  1846)  Fed.  Gas.  No. 
4,747. 

Though,  where  one  on  different  days 
under  different  circumstances  prints 
separate  copies,  each  separate  transac- 
tion may  constitute  a  separate  offense, 
yet  the  printing  of  many  copies  as  a 
single  continuous  act  is  but  one  offense, 
and  each  imprint  is  not  a  separate 
cause  of  action.  Taft  v.  Stephens  Lith- 
ographing &  Engraving  Go.  (G.  G. 
1889)  38  Fed.  28. 

Where  a  number  of  chromos,  all  bear- 
ing the  word  "copyrighted,"  in  violation 
of  this  section  were  struck  off  each  day 
on  several  succeeding  days,  such  chro- 
mos being  of  the  same  kind,  except  that 
each  respective  issue  bore  the  name  of 
a  different  firm  by  way  of  advertise- 
ment, the  penalty  is  recoverable  for 
each  issue.    Id. 

The  amendment  of  a  complaint  by 
substituting  this  section  as  formerly 
enacted  as  the  law  under  which  action 
was  brought  for  Act  July  8,  1870,  c 
230,  §  98,  which  was  repealed  by  R.  S. 
§  5596,  post,  §  10593,  did  not  change 
the  cause  of  action;  both  statutes  be- 
ing substantially  the  same.  Rosenbach 
V.  Dreyfuss  (D.  G.  1880)  1  Fed.  391, 
393. 

This  section  is  only  applicable  where 
the  notice  is  so  impressed  or  inserted 
in  an  article  copyrightable  under  sec- 
tion 9517,  ante.  Rosenbach  v.  Dreyfuss 
(D.  G.  1880)  2  Fed.  217,  220. 

Persons  IIable.«Under  the  proviso  in 
this  section  as  formerly  enacted,  the 
sale  in  the  United  States  of  articles 
falsely  stamped  in  a  foreign  country  as 
copyrighted  in  the  United  States,  which 
articles  were  Imported  into  the  United 
States  prior  to  the  enactment  of  this 
statute  does  not  render  the  seller  lia- 
ble to  the  penalty.  McLoughlin  v. 
Raphael  Tuck  &  Sons  Go.  (1903)  24 
Sup.  Ct.  105,  106,  191  U.  S.  267,  48  L. 
Ed.  178. 

This  section  as  formerly  enacted  did 
not,  prior  to  its  amendment  in  1897,  ap- 
ply to  a  person  knowingly  selUng  a 
book  containing  a  fictitious  copyright 
notice,  where  he  did  not  make  the  book, 
nor  cause  the  notice  to  be  inserted. 
Ross  V.  Raphael  Tuck  &  Sons  Co. 
(1898)  91  Fed.  128,  33  G.  G.  A.  405. 

Defendant  imported  and  sold  in  the 
United  States  books  bearing  a  false 
copyright  notice,  impressed  on  them  in 
Germany  by  defendant's  authorization. 
Held,  that  defendant  was  not  liable  to 
the  penalty,  the  statute  having  no  ex- 
traterritorial effect  McLoughUn  v. 
Raphael  Tuck  &  Sons  Go.  (1902)  115 
Fed.  85.  53  G.  G.  A.  508,  judgment  af- 
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firmed  (1903)  24  Sup.  Gt  105,  191  U. 
S.  267,  48  L.  Ed.  178. 

The  penalty  is  incurred  by  one  who 
causes  the  publication  in  a  trade  paper 
of  an  uncopyrighted  print  or  cut,  with  a 
notice  of  copyright  attached,  though  he 
does  not  himself  insert  or  impress  such 
notice.  Rigney  v.  Dutton  (G.  G.  1898) 
77  Fed.  176. 

J  urisdlotlon^— The  jurisdiction  of  a 
circuit  court  of  the  United  States  to 
enjoin  thd-issuing,  publishing,  or  selling 
of  articles  marked  or  imported  in  vio- 
lation of  the  copyright  laws,  is  derived 
solely  from  this  section  as  formerly 
enacted,  which  by  its  terms,  does  not 
apply  to  any  importation  or  sale  of 
such  articles  brought  into  the  United 
States  prior  to  its  passage.  McLough- 
lin v.  Tuck  (G.  G.  1900)  99  Fed.  562. 

Pleading^— The  article  upon  which 
the  false  notice  was  placed  was  de- 
scribed in  the  petition,  the  description 
showing  it  to  be  the  subject-matter 
of  copyright;  but  the  petition  further 
averred  that  the  article  was  not  subject 
to  copyright  Held,  that  the  court  wUl 
not  labor  to  reconcile  inconsistencies 
in  pleading,  and,  as  the  penalty  is  not 
recoverable  for  placing  the  notice  on 
an  article  that  cannot  be  copyrighted, 
the  petition  was  bad.  Taft  v.  Stephens 
Lithographing  &  Engraving  Go.  (G.  G. 
1889)  38  Fed.  28. 

A  complaint  under  this  section  alleg- 
ing that  on  a  certain  date  "the  defend- 
ant, at  the  dty  of  New  York,  in  the 
state  of  New  York,  did  publish  and  is- 
sue a  certain  book,  entitled  'F.  &  G.,' 
and  in  and  upon  said  book  did  knowing- 
ly insert  and  impress  a  false  and  un- 
truthful notice  that  the  same  was  copy- 
righted, which  notice  was  in  the  follow- 
ing words:  'Copyright,  1896,  by  R.,' " 
is  not  insufficient  because  of  failure  to 
negative  the  possibility  that  the  notice 
was  attached  to  a  copyrighted  picture, 
map,  or  the  like,  in  an  uncopyrighted 
book,  nor  for  insufficiently  stating  the 
place  where  the  inserting  or  impressing 
of  the  notice  was  done.  Rigney  v. 
Raphael  Tuck  &  Sons  Go.  (G.  G.  1896) 
77  Fed.  173. 

Where  an  article  mentioned  in  the 
complaint  for  falsely  using  a  notice  of 
copyright  may  or  may  not  be  within  the 
statute,  it  should  be  averred  to  be 
within  it.  It  must  appear  that  defend- 
ant is  liable  if  the  complaint  is  tnie, 
not  merely  that  he  may  be.  Rosenbach 
V.  Dreyfuss  (D.  G.  1880)  2  Fed.  217, 
224. 

In  an  action  to  recover  a  penalty  in- 
curred under  this  section,  serving  a  dec- 
laration referring  to  the  statute,  at 
the  same  time  a  process  is  served  pn 
the  defendant,  will  be  a  substantial 
compliance  with  the  statute,  although 
there  be  no  indorsement  on  the  process 
itself.  Brown  v.  Pond  (D.  G. '  1880) 
5  Fed.  31. 

Where  the  summons  and  the  com- 
plaint  did  not   correspond  as   to   the 
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statute  under  which  action  was  brought, 
and  defendant  moved  to  set  aside  the 
smnmons,  on  the  ground  that  it  was 
not  uidorsed  with  a  reference  to  the 
statute  under  which  the  suit  for  penal- 
ties was  brought,  held,  that  the  sum- 
mons was  defective  in  not  containing 
such  an  indorsement,  and  must  be  set 
aside.    Id. 

Where  the  defendant  was  first  in- 
formed of  the  nature  of  the  plaintifTs 
daim  in  an  affidavit  accompanying  the 
order  extending  plaintiff's  time  to  serve 
the  complaint,  a  motion  to  set  aside  the 
summons  will  be  granted.  Brown  v. 
Pond  (D.  0.  1880)  5  Fed.  41, 


In  an  action  to  recover  penalties  in- 
curred under  this  section,  although  the 
summons  misdescribed  the  date,  there 
was  a  sufficient  reference  to  the  stat- 
ute invoked;  it  appearing  that  the  pro- 
visions imposing  the  penalty  sued  for 
were  found  in  title  60,  c.  3,  of  that  act 
(this  compilation,  tit  60,  c  3),  and 
that  it  was  the  only  act  of  congress 
containing  a  title  60  and  chapter  3.    Id. 

Cited    without    definite    application, 

Globe  Newspaper  Co.  v.  Walker  (1908) 
28  Sup.  Ct.  726.  210  U.  S.  356,  52  Li 
Ed.  1096;  Bleistein  v.  Donaldson  lith- 
ographing Go.  (G.  G.  1899)  98  Fed. 
608,  612. 


§  9551.  (Act  March  4,  1909,  c.  320,  §  30.)  Importation  of  article 
bearing  false  notice  of  copyright,  or  piratical  copies  of  copy- 
righted work,  prohibited. 

The  importation  into  the  United  States  of  any  article  bearing  a 
false  notice  of  copyright  when  there  is  no  existing  copyright  there- 
on in  the  United  States,  or  of  any  piratical  copies  of  any  work 
copyrighted  in  the  United  States,  is  prohibited.     (35  Stat.  1082.) 
See  notes  to  section  1  of  this  act,  ante,  I  9517. 

Notes  of  Deoisions 


iBteraational  copyii0ht.^-^rhe  interna- 
tioDsl  copyright  act  of  March  3,  1891, 
does  not  prohibit  the  importation  of  un- 
copyrighted  lithographs,  although  they 
may  be  copies  of  the  copyrighted  paint- 
ings.   (1894)  20  Op.  Atty.  Gen.  753. 

The     importation     of     foreign-made 


chromos,  which  are  copies  of  a  foreign 
painting  that  has  been  copyrighted,  but 
which  are  not  themselves  copyrighted, 
but  are  protected  only  by  the  copyright 
of  the  original  painting,  is  not  prohibit- 
ed by  this  section  as  formerly  enacted. 
(1896)  21  Op.  Atty.  Gen.  416. 


§  9552.  (Act  March  4,  1909,  c.  320,  §  31.)    Importation,  during  ex- 
istence of  copyright  in  book,  of  piratical  copies  thereof,  or  of 
copies  not  produced  in  accordance  with  provisions  of  section 
15  of  act ;  exceptions. 
During  the  existence  of  the  American  copyright  in  any  book 
the  importation  into  the  United  States  of  any  piratical  copies  there- 
of or  of  any  copies  thereof  (although  authorized  by  the  author 
or  proprietor)  which  have  not  been  produced  in  accordance  with  the 
manufacturing  provisions  specified  in  section  fifteen  of  this  Act,  or 
any  plates  of  the  same  not  made  from  type  set  within  the  limits  of  the 
United  States,  or  any  copies  thereof  produced  by  lithographic  or  photo- 
engraving process  not  performed  within   the  limits  of  the  United 
States,  in  accordance  with  the  provisions  of  section  fifteen  of  this 
Act,  shall  be,  and  is  hereby,  prohibited :   Provided,  however.  That,  ex- 
cept as  regards  piratical  copies,  such  prohibition  shall  not  apply: 

(a)  To  works  in  raised  characters  for  the  use  of  the  blind; 

(b)  To  a  foreign  newspaper  or  magazine,  although  containing  mat- 
ter copyrighted  in  the  United  States  printed  or  reprinted  by  author- 
ity of  the  copyright  proprietor,  unless  such  newspaper  or  magazine 
contains  also  copyright  matter  printed  or  reprinted  without  such  au- 
thorization ; 

(c)  To  the  authorized  edition  of  a  book  in  a  foreign  language  or 
languages  of  which  only  a  translation  into  English  has  been  copy- 
righted in  this  country. 

(d)  To  any  book  published  abroad  with  the  authorization  of  the 
author  or  copyright  proprietor  when  imported  under  the  circumstances 
stated  in  one  of  the  four  subdivisions  following,  that  is  to  say: 

First.  When  imported,  not  more  than  one  copy  at  one  time,  for 
mdividual  use  and  not  for  sale j  but  such  privilege  of  importation  shall 
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not  extend  to  a  foreign  reprint  of  a  book  by  an  American  author 
copyrighted  in  the  United  States; 

Second.  When  imported  by  the  authority  or  for  the  use  of  the 
United  States; 

Third.  When  imported,  for  use  and  not  for  sale,  not  more  than  one 
copy  of  any  such  book  in  any  one  invoice,  in  good  faith,  by  or  for 
any  society  or  institution  incorporated  for  educational,  literary,  philo- 
sophical, scientific,  or  religipus  purposes,  or  for  the  encouragement 
of  the  fine  arts,  or  for  any  college,  academy,  school,  or  seminary  of 
learning,  or  for  any  State,  school,  college,  university,  or  free  public 
library  in  the  United  States ; 

Fourth.  When  such  books  form  parts  of  libraries  or  collections  pur- 
chased en  bloc  for  the  use  of  societies,  institutions,  or  libraries  desig- 
nated in  the  foregoing  paragraph,  or  form  parts  of  the  libraries  or 
personal  baggage  belonging  to  persons  or  families  arriving  from  for- 
eign countries  and  are  not  intended  for  sale :  Provided,  That  copies 
imported  as  above  may  not  lawfully  be  used  in  any  way  to  violate 
the  rights  of  the  proprietor  of  the  American  copyright  or  annul  or 
limit  the  copyright  protection  secured  by  this  Act,  and  such  unlawful 
use  shall  be  deemed  an  infringement  of  copyright.    (35  Stat.  1082.) 

See  notes  to  section  1  of  this  act,  ante,  |  9517. 

Section  15  of  this  act,  mentioned  in  this  section,  is  set  forth,  ante,  §  9538. 

Notes  of  Decisions 

Repeal  of  aot^— Paragraph  503  of  the 
free  list  of  the  tariff  act  of  July  24, 
1897,  merely  provides  when  and  nnder 
what  circumstances  the  articles  there- 
in specified  are  exempt  from  duty  on 
importation,  and  does  not  repeal  or 
modifv  any  part  of  the  copyright  law. 
(1901)  23  Op.  Atty,  Gen.  445. 

Domestic  manufacturc^The  prohibi- 
tive proviso  of  this  section  applies  only 
to  books,  chromos,  lithographs,  or  pho- 
tographs copyrighted  as  thereinbefore 
directed,  and  cannot  be  held  to  include 
chromos  or  photographs  protected 
merely  by  the  copyright  of  the  original 
painting.    (1896)  21  Op.  Atty.  Gen.  416. 

Importation  of  books  copyrighted  in 
the  United  States  prior  to  1891,  and 
later  printed  abroad,  not  prohibited  by 
this  section.  (1901)  23  Op.  Atty.  Gen. 
371,  distinguishing  and  criticizing 
(1895)  21  Op.  Atty.  Gen.  159. 

Books  copyrighted  under  the  laws  of 
the  United  States  and  printed  from 
type  set  and  plates  made  in  this  coun- 
try, the  printed  sheets  of  which  were 
sent  to  Belgium  and  there  bound,  can- 
not, under  this  section,  be  legally  re- 
turned to  or  imported  into  the  United 
States.     (1909)   28  Op.  Atty.  Gen.  90. 

That  section  embraces  every  Ameri- 
can copyright  in  a  book,  regardless  of 
whether  the  copyright  was  obtained 
under  the  copyright  laws  embodied  in 
the  Revised  Statutes,  the  copyright  act 
of  1891.  or  the  act  of  1909.    Id. 

A  book  is  "produced"  within  the 
meaning  of  this  section  when  It  is  print- 


ed and  bound.  Its  manufacture  is  then 
completed,  and  it  becomes  entitled  to 
all  the  protection  offered  by  the  copy- 
right laws.  (1910)  28  Op.  Atty.  Gen. 
209. 

Copyrighted  books  which  have  been 
printed  from  type  set  within  the  Unit- 
ed States,  and  the  printing  and  binding 
both  performed  within  the  limits  there- 
of, may  be  rebound  abroad  and  import^ 
ed  without  violating  this  section  (35 
Stat  1082).    Id. 

Extent  of  rights  aoqulred— Protection 
as  to  subject- matterw— The  exceptions  in 
the  case  of  persons  purchasing  for  use, 
and  not  for  sale,  is  not  limited  in  its 
application  to  the  "authorized  editions" 
of  such  book.  (1895)  21  Op.  Atty. 
Gen.  159. 

This  section  as  formerly  enacted  is 
applicable  to  books  copyrighted  prior 
to  the  passage  of  the  act.    Id. 

The  importation  of  reprints  of  musi- 
cal compositions  or  of  music  books, 
copyrighted  in  the  United  States  is  pro* 
hibited.     (1898)  22  Op.  Atty.  Gen.  29. 

An  article  which  is  prohibited  impor- 
tation cannot  gain  admission  through 
being  attached  to  an  article  which  is 
not  prohibited.    Id. 

Damages.— In  the  case  of  the  impor- 
tation from  England  and  the  sale  of 
copies  of  a  book  copyrighted  in  Amer- 
ica, the  jury  were  authorized  in  finding 
a  verdict  of  50  cents  for  every  sheet 
contained  in  the  whole  number  of  vol- 
umes imported.  Dwight  v.  Appleton 
(O.  O.  1843)  Fed.  Gas.  No.  4,215. 


§  9553.  (Act  March  4,  1909,  c.  320,  §  32.)    Forfeiture  and  destruc- 
tion of  articles  prohibited  importation,  brought  into  United 
States. 
Any  and  all  articles  prohibited  importation  by  this  Act  which 

are  brought  into  the  United  States  from  any  foreign  country  (ex- 
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cept  in  the  mails)  shall  be  seized  and  forfeited  by  like  proceed- 
ings as  those  provided  by  law  for  the  seizure  and  condemnation  of 
property  imported  into  the  United  States  in  violation  of  the  customs 
revenue  laws.  Such  articles  when  forfeited  shall  be  destroyed  in  such 
manner  as  the  Secretary  of  the  Treasury  or  the  court,  as  the  case 
may  be,  shall  direct :  Provided,  however.  That  all  copies  of  authorized 
editions  of  copyright  books  imported  in  the  mails  or  otherwise  in  vio- 
lation of  the  provisions  of  this  Act  may  be  exported  and  returned  to 
the  country  of  export  whenever  it  is  shown  to  the  satisfaction  of  the 
Secretary  of  the  Treasury,  in  a  written  application,  that  such  importa- 
tion does  not  involve  willful  negligence  or  fraud.     (35  Stat.  1083.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Notes  of  Deoisions 


Destruction   of  prohibited  articles.^ 

Regulations  for  the  forfeiture  or  de- 
Btmction  of  imported  prohibited  articles 
may  be  so  framed  as  to  provide  due 
process  of  law.  (1898)  22  Op.  Atty. 
Gen.  29. 

If  their  nature  and  value  demand  a 
notice  and  hearing  before  destruction, 
the  rules  and  regulations  adopted  may 
be  framed  to  provide  for  the  same. 
(1898)  22  Op.  Atty.  Gen.  70. 

The  Secretary  of  the  Treasury  and 


the  Postmaster  General  are  authorized 
to  provide  for  the  summary  destruction, 
without  notice,  of  musical  compositions 
and  music  books  imported  in  violation 
of  the  copyright  laws.    Id. 

When  property  is  of  trifling  value, 
and  its  destruction  is  necessary  to  ef- 
fect the  object  of  a  valid  law,  it  is  with- 
in the  power  of  the  legislature  to  order 
its  summary  destruction  without  ob- 
taining a  forfeiture  by  judicial  proceed- 
ings.   Id. 


§  9554.  (Act  March  4,  1909,  c.  320,  §  33.)    Regulations  to  prevent 
importation  in  mails  of  articles  prohibited;  notice  of  such 
actual  or  contemplated  importation. 
The  Secretary  of  the  Treasury  and  the  Postmaster-General  are 
hereby  empowered  and  required  to  make  and  enforce  such  joint 
rules  and  regulations  as  shall  prevent  the  importation  into   the 
United  States  in  the  mails  of  articles  prohibited  importation  by  this 
Act,  and  may  require  notice  to  be  given  to  the  Treasury  Department 
or  Post-Office  Department,  as  the  case  may  be,  by  copyright  propri- 
etors or  injured  parties,  of  the  actual  or  contemplated  importation  of 
articles  prohibited  importation  by  this  Act,  and  which  infringe  the 
rights  of  such  copyright  proprietors  or  injured  parties.     (35  Stat. 
1083.) 

See  notes  to  section  1  of  tbis  act,  ante,  §  9617. 

§  9555.  (Act  March  4,  1909,  c.  320,  §  34.)    Jurisdiction  of  actions, 
etc.,  under  copyright  laws. 

All  actions,  suits,  or  proceedings  arising  under  the  copyright 
laws  of  the  Vnited  States  shall  be  originally  cognizable  by  the 
circuit  courts  of  the  United  States,  the  district  court  of  any  Ter- 
ritory, the  supreme  court  of  the  District  of  Columbia,  the  district 
courts  of  Alaska,  Hawaii,  and  Porto  Rico,  and  the  courts  of  first  in- 
stance of  the  Philippine  Islands.     (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

The  circuit  courts  were  abolished  and  their  jurisdiction  transferred  to  the 
district  courts  by  Jud.  Code,  §§  28&-291,  ante,  §§  1266-1268,  and  jurisdiction 
of  all  suits  at  law  or  in  equity  arising  under  the  copyright  laws  was  conferred 
on  the  district  courtis  by  Jud.  Code,  g  24,  par.  7,  ante,  §  991  (7). 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  g§  2-6,  ante, 
9525-9529,  by  section  5  of  said  act,  ante,  §  9528. 

Notes  of  Deoisions 


Jirisdletlon— In   o^noral^— Under  Act 

July  8,  1870,  United  States  courts 
were  given  jurisdiction  of  actions  aris- 
ing under  copyright  laws  including  pow- 
er to  grant  injunctions,  and  to  direct 

9  U.S.C0MF.'16-688 


an  accounting  of  profits.     Chapman  v. 
Ferry  (C.  C.  1882)  12  Fed.  693,  695. 

The  circuit  courts,  under  section  991, 
cl.  7,  ante,  as  formerly  enacted,  have 
Jurisdiction  of  qui  tam  actions  for  pen- 
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alties  imposed  by  section  9550,  ante, 
for  yiolations  of  the  law  relating  to 
copyright,  though  by  section  d91,  cL  9, 
ante,  the  district  courts  have  jurisdic- 
tion of  all. suits  for  penalties  and  for- 
feitures incurred  under  the  laws  of  the 
United  States.  Taft  v.  Stephens  Lith- 
ographing &,  Engraving  Go.  (G.  G. 
1889)  37  Fed.  726. 

Under  section  991,  cl.  7,  ante,  as  for- 
merly enacted,  the  circuit  courts  have 
jurisdiction  of  suits  brought  under  sec- 
tion 9546,  ante,  to  recover  the  penalty 
thereby  imposed,  as  such  suit  involves 
both  the  validity  and  infringement  of 
the  copyright  on  which  it  is  founded, 
although  the  general  jurisdiction  over 
actions  for  penalties  and  forfeitures  is 
vested  in  the  district  courts.  Falk  v. 
Curtis  Pub.  Co.  (O.  C.  1900)  100  Fed. 
77. 

Section  9557,  post,  as  formerly  en- 
acted, which  authorizes  the  service  and 
enforcement  of  injunctions  granted  in 
infringement  suits  anywhere  in  the 
United  States,  and  confers  jurisdiction 
on  circuit  courts  of  circuits  other  than 
tbat  in  which  the  suit  is  brought  to 
entertain  motions  for  the  dissolution  of 
such  injunctions,  does  not  affect  the 
jurisdiction  of  a  court  to  entertain  the 
suit  or  grant  an  injunction  without  ref- 
erence to  the  question  of  the  residence 
or  citizenship  of  the  defendants.  Le- 
derer  v.  Rankin  (C.  C.  1898)  90  Fed. 
449. 

Federal  court,  under  section  1242,  is 
without  jurisdiction  to  restrain  the 
prosecution  of  state  court  proceedings 
of  which  the  state  court  had  jurisdic- 
tion, because  they  incidentally  involved 
the  validity  and  effect  of  a  copyright. 
Carl  Laemmle  Music  Co.  v.  Stem  (D. 
O.  1913)  209  Fed.  129. 

-—  State  oourts.— Suits  for  breach 
of  contracts  which  have  for  their  sub- 
ject-matter copyrighted  articles  are 
within  the  jurisdiction  of  the  state 
courts,  although  the  direct  question  of 
the  validity  of  the  apparent  grants  may 
not  be.  Bird  v.  Thanhouser  (1911)  160 
IlL  App.  653. 

Act  Feb.  3,  1831,  §  9,  providing  that 
the  United  States  courts  shjill  have 
power  to  restrain  the  publication  of 
manuscripts  without  the  consent  of  the 
respective  authors,  does  not  deprive  the 
courts  of  general  jurisdiction  of  this 
state  of  the  right  to  enjoin  the  unlaw- 


ful publication  of  a  manuscript  by  a 
person  not  its  owner.  Woolsey  v.  Judd 
(1855)  11  N.  Y.  Super.  Ct  379,  11 
How.  Prac.  49. 

The  state  courts  have  jurisdiction  of 
an  action  to  enjoin  infringement  of  an 
author's  common-law  right  of  literary 
property  in  a  manuscript,  as  distin- 
guished from  his  copyright,  under  the 
acts  of  congress.  Palmer  v.  De  Witt 
(1872)  47  N.  Y.  532,  7  Am.  Rep.  480. 

A  state  court  has  jurisdiction  of  an 
action  to  determine  the  rights  of  the 
respective  parties  as  to  the  exclusive 
right  to  have  and  perform  a  drama  in 
America,  as  it  does  not  call  on  the 
court  to  determine  whether  the  copy- 
right, which  is  the  subject  of  the  con- 
troversy, is  valid,  or  whether  either 
party  is  entitled  to  a  copyright.  Wid- 
mer  v.  Greene  (N.  Y.  1878)  56. How. 
Prac  91. 

The  United  States  courts  have  ex- 
clusive jurisdiction  of  actions  for  an 
infringement  of  a  copyright.  Potter  v. 
McPherson  (N.  Y.  1880)  21  Hun,  559. 

Where  an  action  involves  the  question 
whether  a  combination  to  control  the 
sale  of  copyrighted  books  is  illegal,  as 
in  restraint  of  trade,  the  state  court 
has  jurisdiction,  though  it  may  be  nec- 
essary to  construe  the  rights  of  parties 
under  the  copyright  law.  Straus  v. 
American  Publishers'  Ass'n  (1904)  92 
N.  Y.  Supp.  153,  45  Misc.  Rep.  251, 
judgment  affirmed  (1905)  92  N.  Y. 
Supp.  1052,  103  App.  Div.  277. 

A  state  court  has  jurisdiction  of  a 
suit  for  unlawful  competition,  unless  it 
appears  from  the  complaint  that  plain- 
tiff is  seeking  to  enforce  a  right  based 
on  the  copyright  laws  of  the  United 
States,  and,  if  this  does  not  appear,  the 
federal  courts  have  no  jurisdiction  of 
the  case  in  the  absence  of  diversity  of 
citizenship,  though  the  answer  presents 
a  defense  based  on  the  copyright  laws. 
Outcault  V.  Lamar  (1909)  119  N.  Y. 
Supp.  930,  136  App.  Div.  110. 

United  States  courts  have  not  exclu- 
sive jurisdiction  of  suit  to  protect  prop- 
erty right  in  original  musical  composi- 
tion. Stem  V.  Carl  Laemmle  Music  Co. 
(1911)  133  N.  Y.  Supp.  1082,  74  Misc. 
Rep.  262. 

Cited  without  definite  application, 
Ohman  v.  New  York  (G.  G.  1909)  168 
Fed.  953. 


§  9556.  (Act  March  4,  1909,  c.  320,  §  35.)     District  in  which  ac- 
tions, etc.,  under  act  may  be  brought. 

Civil  actions,  suits,  or  proceedings  arising  under  this  Act  may 
be  instituted  in  the  district  of  which  the  defendant  or  his  agent  is 
an  inhabitant,  or  in  which  he  may  be  found.    (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  §§  2-6,  ante,  |8 
9525-9529,  by  section  5  of  said  act,  ante,  ft  9528. 

Notes  of  Deoisions 

District  In  which  suit  must  be  brought.      that  no  suit  shall  be  brought  in  any  oth- 
— The  provision  of  section  1033,  ante,      er  district  than  that  whereof  the  der 
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fendant  is  an  inhabitant,  does  not  apply 
to  suits  arising  under  the  copyright 
laws,  and  such  a  suit  may  be  brought 
in  any  district  in  which  the  defendant 
can  be  found  and  served  with  process. 
Lederer  y.  Rankin  (G.  G.  1898)  90 
Fed.  449;  Spears  y.  Flynn  (G.  G. 
1900)  102  Fed.  8;  Lederer  v.  Ferris 
(C  a  1906)  149  Fed.  250. 

This  section  as  formerly  enacted  does 
not  aathorize  a  suit  to  enjoin  the  un- 
aatiiorised  performance  of  a  copyright- 
ed dramatic  or  musical  composition  to 


be  brought  in  any  district  in  which  the 
defendant  may  be  found,  but  merely 
confers  the  right  upon  the  circuit  court 
of  any  such  district  to  enforce,  dis- 
solye,  or  modify  an  injunction  which 
has  been  issued  in  the  original  suit, 
which  must  be  in  the  district  of  his  res- 
idence. Fraser  v.  Barrie  (O.  G.  1900) 
105  Fed.  787. 

Cited    without    definite    application. 

New  York  Times  Go.  v.  Star  Go.  (G. 
G.  1912)  195  Fed.  110. 


§  9557.  (Act  March  4,  1909,  c.  320,  §  36.)  Injunctions ;  service  and 
enforcement  thereof. 
Any  such  court  or  judge  thereof  shall  have  power,  upon  bill  in 
equity  filed  by  any  party  aggrieved,  to  grant  injunctions  to  pre- 
vent and  restrain  the  violation  of  any  right  secured  by  said  laws, 
according  to  the  course  and  principles  of  courts  of  equity,  on  such 
tenns  as  said  court  or  judge  may  deem  reasonable.  Any  injunction 
that  may  be  granted  restraining  and  enjoining  the  doing  of  anything 
JForbidden  by  this  Act  may  be  served  on  the  parties  against  whom  such 
injunction  may  be  granted  anywhere  in  the  United  States,  and  shall 
be  operative  throughout  the  United  States  and  be  enforceable  by  pro- 
ceedings in  contempt  or  otherwise  by  any  other  court  or  judge  pos- 
sessing jurisdiction  of  the  defendants.     (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  9  9517. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama-Pa- 
cific InternaUonal  Exposition,  Act  Sept.  18,  1913,  c.  14,  {§  2-6,  ante,  §§  9525- 
9629,  by  section  5  of  said  act,  ea^te,  §  9528. 

Notes  of  Deolsioiui 

Effect  of  8eotloiid-/rhis  section  does 
not  qualify  the  prohibition  of  section 
9583,  ante,  relative  to  actions  before 
deposit  of  copies  of  works.  New  York 
Times  Go.  y.  Star  Co.  (G.  C.  1912)  195 
Fed.  110. 


Suits  for  injunction  and  procedure 
therein  in  generals— See  notes  under  § 
9546,  ante. 

Cited    without    definite    application, 

Bobbs-Merrill  Co.  y.  Strauss  (1908)  28 
Sup.  Gt  722,  210  U.  S.  339,  52  L.  Ed. 
1086. 


§  9558.  (Act  March  4,  1909,  c.  320,  §  37.)     Transmission  of  cer- 
tified copies  of  papers  for  enforcement  of.  injunction  by  other 
court. 
The  clerk  of  the  court,  or  judge  granting  the  injunction,  shall, 
when  required  so  to  do  by  the  court  hearing  the  application  to  erf- 
force  said  injunction,  transmit  without  delay  to  said  court  a  cer- 
tified copy  of  all  the  papers  in  said  cause  that  are  on  file  in  his 
office.     (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  |  9517. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  §§  2-6,  ante,  §§ 
9525-9529,  by  section  5  of  said  act,  ante,  §  9528. 

§  9559.  (Act  March  4,  1909,  c.  320,  §  38.)  Review  of  orders,  judg- 
ments, or  decrees,  under  copyright  laws,  on  appeal  or  writ 
of  error. 

The  orders,  judgpients,  or  decrees  of  any  court  mentioned  in 
section  thirty-four  of  this  Act  arising  under  the  copyright  laws 
of  the  United  States  may  be  reviewed  on  appeal  or  writ  of  error  in 
the  manner  and  to  the  extent  now  provided  by  law  for  the  review 
of  cases  determined  in  said  courts,  respectively.    (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Section  34  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  9555. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
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copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  §{  2-^,  ante,  §S 
9525-9520,  by  section  5  of  said  act,  ante,  {  9528. 

§  9560.  (Act  March  4,  1909,  c.  320,  §  39.)    Limitation  of  criminal 
proceedings  under  act. 
No  criminal  proceeding  shall  be  maintained  under  the  provi- 
sions of  this  Act  unless  the  same  is  commenced  within  three  years 
after  the  cause  of  action  arose.     (35  Stat.  1084.) 

/   See  notes  to  section  1  of  this  act,  ante,  §  9517. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  for- 
eign copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1913,  c.  14,  §§  2-6,  ante,  §9 
9525-9529,  by  section  5  of  said  act,  ante,  §  9528. 

§  9561.  (Act  March  4,  1909,  c.  320,  §  40.)  Costs  in  actions,  etc.» 
under  act;  attorney's  fees. 
In  all  actions,  suits,  or  proceedings  under  this  Act,  except  when 
brought  by  or  against  the  United  States  or  any  officer  thereof, 
full  costs  shall  be  allowed,  and  the  court  may  award  to  the  pre- 
vailing party  a  reasonable  attorney's  fee  as  part  of  the  costs.  (35 
Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  |  9517. 

This  section  was  made  applicable  to  suits  under  the  act  protecting  foreign 
copyright,  trade-mark,  or  patent,  etc.,  rights  of  exhibitors  at  the  Panama- 
Pacific  International  Exposition,  Act  Sept.  18,  1T)13,  c.  14,  §§  2-6,  ante,  §8 
9525-9529,  by  section  5  of  said  act,  ante,  §  9528. 

Notes  of  Deoisions 


Attorneys'  fees.-^TJnder  this  section, 
attorney's  fee  allowed  against  inno- 
cent infringer,  misled  by  accidental 
omission  of  notice,  where  he  did  not 
by  his  answer  admit  complainant's  right 
to  the  relief  granted.  Strauss  v.  Penn 
Printing  &  PubUshing  Co.  (D.  C.  1915) 
220  Fed.  977. 

A  defendant,  unsuccessful  in  a  suit 
against  him  for  infringement  of  a  copy- 
right, is  liable  to  reasonable  counsel 
fees  awarded  to  plaintiff,  as  provided 
by  this  section.  F.  A.  Mills,  Inc.,  v. 
Standard  Music  RoU  Co.  (D.  C.  1915) 
223  Fed.  849. 

Division  of  oosts.— Where,  in  suit  for 


infringement,  complainant  prevailed 
only  in  part,  division  of  costs  held  not 
an  abuse  of  discretion.  M.  Witmark  & 
Sons  v.  Standard  Music  Roll  Co.  (1916) 
221  Fed.  376,  137  C.  C.  A.  184,  affirm- 
ing decree  (D.  C.  1914)  213  Fed.  532. 

Where  it  appeared  that  complainants 
had  lost  their  right  to  protection,  but 
the  infringement  was  established,  de- 
fendant would  not  be  allowed  costs,  but 
each  party  would  be  required  to  pay 
one-half  the  costs.  Record  &  Guide  Co. 
V.  Bromley  (C.  C.  1910)  175  Fed.  150. 

Cited  without  definite  application, 
Huebsch  v.  Arthur  H.  Crist  Co.  (D.  C. 

1914)  209  Fed.  885,  894. 

• 

§  9562.  (Act  March  4,  1909,  c.  320,  §  41.)     Copjrright  distinct  from 
^      property  in  object  copyrighted;  effect  of  sale,  etc.,  of  such 
object,  and  of  assignment  of  copyright. 
The  copyright  is  distinct  from  the  property  in  the  material  ob- 
ject copyrighted,  and  the  sale  or  conveyance  by  gift  or  otherwise, 
of  the  material  object  shall  not  of  itself  constitute  a  transfer  of  the 
copyright,  nor  shall  the   assignment  of   the   copyright   constitute   a 
transfer  of  the  title  to  the  material  object;  but  nothing  in  this  Act 
shall  be  deemed  to  forbid,  prevent,  or  restrict  the  transfer  of  any 
copy  of  a  copyrighted  work  the  possession  of  which  has  been  law- 
fully obtained,     (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  i  9517* 

Notes  of  Deoisioiui 


Rights  passing  by  sale.^The  sale  of  a 
copyrighted  book  by  the  owner  of  the 
copyright  carries  with  it  all  the  rights 
and  incidents  of  ownership,  including 
the  right  to  resell;  and  the  purchaser  or 
any  subsequent  owner  may  rebind  the 
book  in  exact  imitation  of  its  original 
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binding,  as  regards  the  title  and  coTer 
designs,  including  the  name  of  the  pub- 
lisher, and  may  sell  the  same,  as  so  re- 
bound, without  infringement  of  the 
copyright.  Doan  v.  American  Book 
Oo*  (1901)  105  Fed.  772,  45  C.  G.  A.  42L 
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§  9563.  (Act  March  4,  1909,  c.  320,  §  42.)  Assignments,  etc.,  of 
cop3aights. 
Copyright  secured  under  this  or  previous  Acts  of  the  United 
States  may  be  assigned,  granted,  or  mortgaged  by  an  instrument 
in  writing  signed  by  the  proprietor  of  the  copyright,  or  may  be 
bequeathed  by  will.    (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Notes  of  Deoisioiui 

Nature  ef  copyright  assignable^-The 

copyright  recognized  by  the  act  of  con- 
gress as  assignable,  and  intended  to  be 
protected  by  its  provisions,  is  presum- 
ed to  be  the  common-law  property  of 
the  author  in  his  manuscript;  and  the 
first  section  of  the  act  of  1790,  which 
provides  that  any  author  of  any  book, 
etc.,  already  printed  in  the  United 
States,  he  being  a  citizen,  who  has  not 
transferred  to  any  other  person  the 
copyright  of  snch  book,  etc.,  shall  have 
the  sole  right  of  printing,  etc.,  the  same 
for  14  years,  ^as  intended  to  extend  the 
same  protection  to  books  published  un- 
der such  circumstances.  Wheaton  v. 
Peters  (1834)  33  U.  S.  (8  Pet.)  591,  8 
L  Ed.  1055. 

Astigameata — In  general.— An  artist 
may,  before  pablication  of  his  painting 
assign,  independently  of  the  ownership 
of  the  painting  itself,  the  right  or  priv- 
ilege of  taking  out  the  copyright 
American  Tobacco  Go.  v.  WeiMcmeister 
a907)  28  Sup.  Ct.  72,  76,  207  U.  S.  284, 
52  Ia  Ed.  208,  12  Ann.  Cas.  595. 

Where  the  author  or  owner  of  a 
painting  is  a  citizen  or  subject  of  a  for- 
eign nation  having  no  reciprocal  copy- 
right relations  with  the  United  States, 
and  therefore  not  entitled  to  copyright 
sach  painting  under  this  section,  he 
cannot,  while  retaining  the  painting  it- 
self, convev  such  right  to  another. 
Bong  V.  Alfred  8.  Campbell  Art  Go. 
(1907)  165  Fed.  116,  83  C.  C.  A.  570, 
judgment  affirmed  (1909)  29  Sup.  Ct. 
«28,  214  U.  S.  236,  53  L.  Ed.  979,  16 
Ann.  Cas.  1126. 

Assignee  of  motion  picture  rights  in 
copyrighted  novel  held  not  charged  with 
notice  of  prior  assignment  by  assignor's 
statement  that  he  had  licensed  another 
person  to  reproduce  the  story  as  a 
drama.  Photo-Drama  Motion  Picture 
Co.  V.  Social  Uplift  Film  Corporation 
iC.  C.  A.  1915)  220  Fed.  448,  affirming 
order  (D.  C.  1914)  213  Fed.  374. 

A  copyright  may  be  assigned  to  be 
transferred  to  a  person  not  entitled, 
Doder  the  act,  to  take  out  a  copyright. 
Boodcault  V.  Fox  (C.  G.  1862)  Fed. 
Cas.  No.  1,601. 

A  copyright,  or  undivided  part  there- 
of, may  be  assigned  to  a  nonresident 
foreigner.  Black  v.  Henry  6.  Allen  Co. 
<C.  C.  1890)  42  Fed.  618,  9  L.  R.  A. 
433;  Id.  (C.  G.  1893)  56  Fed.  764. 

An  inchoate  right  to  a  copyright  may 
be  transferred  by  parol  prior  to  the 
takmg  of  the  copyright.  Black  v.  Hen- 
ry G.  Allen  Co.  (C.  0.  1890)  42  Fed. 
<a8,  9  Lu  R.  A.  433. 


Intestate  agreed  to  deliver  to  a  cor- 
poration all  his  property  and  earnings 
in  consideration  of  membership  and  his 
support  and  maintenance.  He  also 
agreed  to  execute  any  necessary  trans- 
fers to  perfect  the  title  of  the  corpo- 
ration. All  of  the  royalties  upon  his 
books  which  accrued  during  his  life 
were  paid  to  the  society,  but  no  assign- 
ment of  the  royalties  was  ever  made, 
whereupon  suit  was  brought  by  his  ad- 
ministrator against  complainants  to 
compel  a  second  payment  thereof.  In- 
testate left  no  debts,  but  nephews  and 
nieces  surviving  him.  Held,  that  a  bill 
alleging  such  facts  sufficiently  disclosed 
that  the  corporation  was  the  equitable 
owner  of  the  royalties,  and  that  com- 
plainants were  entitled  to  an  injunction 
restraining  the  action  at  law  until  the 
equitable  rights  of  the  society  had  been 
established.  Benziger  v.  Steinhauser 
(C.  C.  1907)  154  Fed.  151. 

The  owner  of  a  copyright  may  assign 
the  exclusive  right  to  sell  the  copyright- 
ed work  in  specified  territory.  Davis  v. 
Vories  (1897)  42  S.  W.  707,  141  Mo. 
234. 

Where  plaintiff  bought  the  exclusive 
right  to  produce  a  play,  he  might  enjoin 
its  production  by  moving  pictures. 
Frohman  v.  Fitch  (1914)  149  N.  T. 
Sopp.  633,  164  App.  Div.  231. 

— —  Requisites  and  validity^Under 
Act  Feb.  3,  1831,  c.  16,  §  4,  permitting  a 
proprietor  as  well  as  an  author  to  copy- 
right a  work,  the  right  of  an  author 
before  publication  might  be  transferred 
by  parol.  Callaghan  v.  Myers  (1888)  9 
Sup.  Ct.  177,  188,  128  U.  S.  617,  32  L. 
Ed.  547. 

In  a  suit  in  equity  for  the  violation  of 
a  copyright,  brought  by  the  assignees  of 
copyright,  the  assignments,  although 
not  recorded,  are  still  valid  as  between 
the  parties,  and  as  to  all  persons,  like 
the  defendants,  not  claiming  under  the 
assignors.  Webb  v.  Powers  (C.  C. 
1847)  Fed.  Cas.  No.  17,323. 

A  copyright  of  a  book;  or  an  inter- 
est in  such  copyright,  can  be  assigned 
or  relinquished  only  by  writing.  But  an 
oral  agreement  to  assign  or  relinquish 
is  a  valid  consideration  for  a  promise. 
Gould  V.  Banks  (N.  Y.  1832)  8  Wend. 
562,  24  Am.  Dec  90. 

— ^  Construotlon    and    operation.— 

The  owner  of  a  copyrighted  story,  hav- 
ing assigned  the  right  of  performing  a 
particular  copyrighted  drama  there- 
from, could  lawfully  give  to  another 
the  sole  right  of  performing  a  different 
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dramatic  composition  of  the  story,  while 
the  first  dramatic  assignee  would  have 
no  right  to  make  another  dramatization. 
Harper  &  Bros.  ▼.  Kalem  Go.  (1909) 
169  Fed.  61,  94  C.  0.  A.  429,  decree  af- 
firmed Kalem  Co.  v.  Harper  Bros. 
(1911)  32  Sup.  Ct.  20,  222  U.  S.  55,  56 
L.  Ed.  92,  Ann.  Gas.  1913A,  1285. 

A  sale  by  the  author  of  a  story  to  a 
magazine  and  delivery  of  the  manu- 
script, and  the  acceptance  of  money  "in 
full  payment  for  story"  without  any 
further  agreement,  was  an  absolute  sale 
without  reservation,  carrying  with  it  the 
exclusive  right  to  dramatize  the  story 
when  copyrighted  under  this  section  as 
formerly  enacted.  Dam  v.  Kirk  La 
Shelle  Go.  (1910)  175  Fed.  902,  99  G. 
C.  A.  392,  20  Ann.  Gas.  1173.  affirming 
decree  Same  v.  Kirke  La  Shelle  Co.  (O. 
C.  1908)  166  Fed.  589. 

A  nonresident  alien  author  cannot,  by 
assignment  of  his  work  to  a  resident  of 
the  United  States,  give  the  latter  a  right 
therein  subject  to  the  protection  of  the 
copyright  act  Keene  v.  Wheatley  (G. 
C.  1861)  Fed.  Gas.  No.  7,644. 

Arrangement  of  an  opera  score  with 
the  consent  of  the  nonresident  foreign 
composers,  which  was  transferred  to  a 
fellow  citizen,  and  by  him  copyrighted, 
is  not  an  evasion  or  violation  of  law, 
and  the  assignee  of  the  copyright,  acting 
as  agent  of  the  original  composers, 
was  entitled  to  the  protection  of  the 
court  against  infringers.  Carte  v.  Ev- 
ans (G.  C.  1886)  27  Fed.  861. 

The  rights  of  an  assignee  of  a  copy- 
right are  limited  to  the  rights  original- 
ly obtained  by  the  filing  of  the  copyright, 
the  assignee  being  bound  as  the  orig- 
inal author  by  failure  to  follow  the 
statutory  requirements,  or  through  a 
publication  of  such  a  portion  of  the 
work  as  may  require  a  repetition  of  the 
statutory  notice  if  the  material  is  not 
to  be  released.  West  Pub.  Co.  v.  Ed- 
ward Thompson  Go.  (C.  C.  1909)  169 
Fed.  833,  decree  modified  (1910)  176 
Fed.  833,  100  G.  G.  A.  303. 

Where  complainant  wrote  a  story 
which  was  published  in  a  copyrighted 
newspaper,  (the  publishers  of  whft?h 
later  assigned  their  rights  under  the 
copyright  to  complainant,  his  rights  as 
against  an  alleged  infringer  were  limited 
to  those  of  his  assignor.  Davies  v. 
Bowes  (D.  G.  1913)  209  Fed.  53. 

An  assignment  of  a  part  of  the  rights 
protected  by  a  copyright,  as  of  the  right 
of  serial  publication,  operates  merely  as 
a  license,  and  does  not  carry  the  right 
to  sue  for  infringement  given  to  the 
"copyright  proprietor."  New  Fiction 
Pub.  Co.  V.  Star  Go.  (D.  C.  1915)  220 
Fed.  994. 

Where  a  composer  vests  by  valid  con- 
tract in  a  musical  publisher  the  exclu- 
sive publishing  rights  to  all  his  works, 
neither  he  nor  an  assignee  with  notice 
may  sue  the  publisher  for  infringement. 
T.  B.  Harms  &  Francis,  Day  &  Hunter 
v.  Stern  (D.  C.  1915)  222  Fed.  581. 
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— —  ReoordlnQi^^ee  notes  under  i 
9565,  post. 

Lioensesw-^The  copyright  law  does  not 
prohibit  a  licensee  of  the  owner  of  a 
copyright  for  books  from  selling  the 
same  in  unbound  sheets,  nor  can  the 
rights  of  a  purchaser  of  such  sheets 
with  respect  to  binding  and  reselling  the 
same  be  affected  by  any  private  agree- 
ment between  the  licensee  and  owner. 
Kipling  v.  G.  P.  Putnam's  Sons  (1903) 
120  Fed.  631,  57  G.  G.  A.  295,  65  L. 
R.  A.  873. 

Putting  a  copyrighted  book  on  the 
market  and  selling  it  does  not  consti- 
tute a  license  to  the  purchaser  to  use 
and  sell  the  same,  which  the  publisher 
is  entitled  to  restrict  by  a  notice  brought 
to  the  attention  of  the  purchaser  that 
the  sale  of  the  book  at  retail  for  less 
than  the  price  fixed  by  the  publisher 
shall  be  considered  an  infringement  of 
the  copyright.  Bobbs-Merrill  Go.  v. 
Straus  (C.  C.  1905)  139  Fed.  155,  de- 
cree affirmed  (1906)  147  Fed.  15,  77  O. 
G.  A.  607,  15  L.  R.  A.  (N.  S.)  766. 
which  is  affirmed  (1908)  28  Sup.  Ct. 
722,  210  U.  S.  339,  52  L.  Ed.  1086. 

License  agreement  for  use  of  copy- 
righted musical  composition  in  manufac- 
ture of  sound  records  does  not  permit 
licensee  to  distribute  on  separate  sheets 
the  words  of  the  composition.  F.  A. 
Mills,  Inc.,  V.  Standard  Music  Roll  Co. 
(D.  O.  1915)  223  Fed.  849. 

A  licensee  of  the  right  to  use  a  play 
for  a  specific  purpose  cannot  confer  on 
a  printer  and  publisher  of  the  play  the 
power  to  copyright  it,  and  a  copyright 
so  attempted  to  be  taken  out  is  invalid. 
Koppel  V.  Downing  (1897)  11  App.  D. 
G.  93. 

A  license  given  by  one  joint  owner  of 
a  copyrighted  musical  play  to  reproduce 
the  scenes  in  moving  pictures  is  not  a 
physical  destruction  of  the  property, 
amounting  to  a  conversion,  which  the 
joint  owner  can  restrain.  Herbert  v. 
Fields  (Sup.  1915)  152  N.  Y.  Supp.  487. 

An  assignment  of  a  copyright  as  to  a 
particular  territory  amounts  to  nothing 
more  than  a  license  to  sell  within  that 
territory.  Davis  v.  Vories  (1897) 
141  Mo.  234,  42  S.  W.  707. 

Contracts    relating    to    copyrighta.— 

Where  an  artist  contracts  away  his 
copyright  in  a  painting,  and  there  is 
no  evidence  that  he  intends  to  retain 
any  further  interest,  it  will  be  deemed 
a  complete  transfer  of  the  property 
right  of  copyright  in  the  painting,  and 
not  a  mere  license  or  personal  pri^ege. 
American  Tobacco  Co.  v.  Werckmeister 
(1907)  28  Sup.  Ct.  72,  76,  207  U.  S.  284. 
52  L.  Ed.  208,  12  Ann.  Gas.  595,  af- 
firming judgment  (1906)  146  Fed.  375, 
76  G.  0.  A.  647. 

A  contract  in  respect  to  copyright  be- 
tween publisher  and  author  will  be  con- 
strued liberally  in  favor  of  the  author. 
Pierpont  v.  Fowle  (G.  C.  1846)  Fed. 
Gas.  No.  11,152. 

Where  an  author  gave  to  a  publisher 
the  right  to  publish  and  sell  the  work 
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upon  a  royalty  basis,  he  has  no  right 
to  print  an  edition  for  himself,  and 
take  out  a  copyright,  so  long  as  the  pub- 
lisher complies  with  his  contract.  Pulte 
V.  Derby  (O.  O.  1852)  Fed.  Cas.  No. 
U.465. 

An  author  who  renews  the  copyright 
for  his  own  benefit  cannot  sue  for  in- 
fringement one  who  originally  published 
the  work  under  an  agreement  with  him 
that  he  should  have  the  copyright  for- 
ever.   Paige  ▼.  Banks  (0.  0. 1870)  Fed. 

Cas.  No.  io,em. 

Where  by  contract  defendant  agreed 
to  print  and  publish  certain  copyrighted 
books,  owned  jointly  by  plaintiff  and 
F.,  and  contribute  |iK,000  as  further 
capital,  to  be  returned  at  the  termi- 
nation of  the  contract,  plaintiff  was 
bound  to  return  the  $2,0()0  to  defendant, 
though  the  latter  had  acquired  F.'s 
rights  under  the  copyright,  and  had 
equal  rights  with  plaintiff  to  publish 
it,  and  was  receiving  the  benefit  of  the 
extra  capital.  Holt  v.  Silver  (1897)  48 
X.  E.  837, 169  Mass.  435. 

Coatrmets  for  sale  or  use  of  copy- 
rigktod  worksw— An  agreement  between 
publishers  and  booksellers  to  maintain 
retail  prices  on  copyrighted  books  pre- 
sents a  claim  of  federal  right  which  is 
necessarily  denied  when  the  highest 
state  court  affirms  a  judgment  below  in 
favor  of  defendant,  so  as  to  sustain 
the  appellate  jurisdiction  of  the  federal 
Supreme  Court,  under  section  1214, 
ante,  governing  writs  of  error  to  a 
state  court.  Straus  ▼.  American  Pub- 
lishers' Ass*n  (1913)  34  Sup.  Ct.  84, 
231  U.  S.  222,  58  L.  Ed.  192,  L.  R.  A. 
1915A.  1099,  Ann.  Cas.  1915A,  369. 

A  contract  by  which  a  foreign  author 
of  a  dramatic  composition  granted  the 
stage  rights  in  the  United  States  to  an- 
other, and  agreed  to  copyright  the  play 
in  this  country,  did  not  convey  the  au- 
thors right  of  copyright.  Saake  ▼. 
Lederer  (1909)  174  Fed.  135,  98  C.  0. 
A.  571,  reversing  judgment  Lederer  v. 
Saake  (C.  C.  1909)  166  Fed.  810. 

The  law  governing  contracts  in  the 
sale  of  copyrights  being  like  the  law 
which  obtains  in  any  case  of  contract, 
the  minds  of  the  parties  must  meet  in 
a  definite  understanding  of  all  the>  ele- 
ments. Hubbard  v.  Thompson  (C.  C. 
1885)  25  Fed.  188.  decree  reversed 
(1889)  9  Sup.  Ct  710, 131  U.  S.  123,  33 
L.  Ed.  76. 

Notice  in  a  copyrighted  book  restrict- 
ing the  purchaser's  title  did  not,  with- 
out communication  to  the  purchaser, 
become  a  part  of  the  contract  of  sale 
so  as  to  bind  the  purchaser  with  its 
provisions.  Authors  &  Newspapers 
Ass'n  V.  O'Gorman  Co.  (C.  C.  1906) 
147  Fed.  6ia 

Under  this  section  it  is  not  necessary 


that  an  author  should  himself  have  tak- 
en out  a  copyright  of  his  book  in  or- 
der to  preserve  the  right  of  dramatiz- 
ing it,  but  it  is  sufficient  if  a  copyright 
has  been  secured  by  any  one  having  the 
right  to  obtain  it,  and  the  author  may 
reserve  the  right  of  dramatization  while 
selling  the  right  to  publish  the  book  to 
another,  who,  as  proprietor,  may  copy- 
right it  in  his  own  name.  Ford  v. 
Charles  E.  Blaney  Amusement  Co.  (O. 
0.  1906)  148  Fed.  642. 

The  sale  of  the  sole  right  of  printing 
and  publishing  a  novellette,  reserving 
all  rights  of  dramatization  probably  im- 
plies a  sale  of  the  copyright,  although 
a  mere  contract  authorizing  the  publica- 
tion of  a  story  in  a  magazine  does  not. 
Id. 

A  contract  granting  the  stage  right 
to  produce  the  play  in  the  United  States 
does  not  vest  the  licensee  with  the  right 
to  sue  in  his  own  name  for  penalties 
for  infringement.  Lederer  v.  Saake  (C. 
C.  1909)  166  Fed.  810,  judgment  re- 
versed Saake  v.  Lederer  (1909)  174 
Fed.  135,  98  C.  C.  A.  571. 

A  contract  that  "plainly  bound  copies** 
should  not  be  sold  below  a  certain  price 
means  that  the  cheapest  edition  shall 
not  be  sold  below  such  price,  and  pre- 
vents better  books  being  sold  for  less. 
Murphy  v.  Christian  Press  Ass'n  Pub. 
Co.  (1899)  56  N.  T.  Supp.  597,  38  App. 
Div.  426. 

Where  the  owner  of  the  copyright  of 
a  book  sells  a  set  of  the  plates  and  the 
right  to  publish  the  book  from  such  set. 
an  agreement  that  the  book  shall  not 
be  sold  at  less  than  a  certain  price  is 
binding  on  one  who  thereafter  buys  the 
copyright  and  other  plates.    Id. 

As  regards  copyrighted  books,  an 
agreement  between  publishers  and  oth- 
ers to  maintain  fixed  retail  prices  there- 
of, no  retailer  cutting  prices  to  be  al- 
lowed to  handle  them,  is  not  subject  to 
a  state  statute  against  monopolies  and 
restraint  of  trade.  Straus  v.  American 
Publishers'  Ass*n  (1908)  86  N.  E.  525. 
193  N.  Y.  496,  affirming  judgment 
(1908)  111  N.  T.  Supp.  830,  127  App. 
Div.  935. 

That  the  licensee  of  the  right  to  per- 
'  form  certain  musical  compositions  had 
given  no  performances  for  profit,  did 
not  relieve  him  from  his  liability  for 
the  agreed  monthly  compensation. 
Maxwell  v.  Faust  Co.  (1915)  154  N.  Y. 
Supp.  224,  90  Misc.  Rep.  702. 

Right  to  Injunotion.— See  notes  under 
§  9546,  ante. 

Cited    without    definite    applleation, 

Ager  V.  Murray  (1881)  105  U.  S.  126, 
128,  26  L.  Ed.  942;  Empire  City 
Amusement  Co.  v.  Wilton  (C.  O.  1903  )f 
134  Fed.  132. 


§  9564.  (Act  March  4,  1909,  c.  320,  §  43.)     Assignments  executed 

in  foreign  country;    acknowledgment  and  certificate  thereof. 

Every  assignment  of  copyright  executed  in  a  foreign  country 

shall  be  acknowledged  by  the  assignor  before  a  consular  officer 
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or  secretary  of  legation  of  the  United  States  authorized  by  law  to  ad- 
minister oaths  or  perform  notarial  acts.  The  certificate  of  such  ac- 
knowledgment under  the  hand  and  official  seal  of  such  consular  of- 
ficer or  secretary  of  legation  shall  be  prima  facie  evidence  of  the  ex- 
ecution of  the  instrument.  (35  Stat.  1084.) 
See  notes  to  section  1  of  this  act,  ante,  i  9517. 

§  9565.  (Act  March  4,  1909,  c.  320,  §  44.)  Recording  assignments. 
Every  assignment  of  copyright  shall  be  recorded  in  the  copy- 
right office  within  three  calendar  months  after  its  execution  in  the 
United  States  or  within  six  calendar  months  after  its  execution 
without  the  limits  of  the  United  States,  in  default  of  which  it  shall  be 
void  as  against  any  subsequent  purchaser  or  mortgagee  for  a  valu- 
able consideration,  without  notice,  whose  assignment  has  been  duly 
recorded.    (35  Stat.  1084.) 

See  notes  to  section  1  of  this  act,  ante,  i  9517. 

Notes  of  Deoisions 


Record  of  assignments^— A  formal 
transfer  of  a  copyright  by  the  act  is 
required  to  be  proved  and  recorded  as 
deeds  for  the  conveyance  of  land,  and 
such  record  operates  as  notice.  Little 
V.  HaU  (1855)  18  How.  165,  171,  15  L. 
Ed.  328. 

Assignment  of  moving  picture  rights 
in  copyrighted  novel,  not  recorded  pur- 
suant to  this  section,  held  void  as  to 
subsequent  assignee.  Photo-Drama 
Motion  Picture  Co.  v.  Social  Uplift 
Film  Corporation  (O.  C.  A.  1915)  220 
Fed.  448,  affirming  order  (D.  O.  1914) 
213  Fed.  374. 

The  owner  of  the  dramatic  and  mo- 
tion picture  rights  in  a  copyrighted 
book  may  sell  and  assign  the  two  sep- 
arately, and  notice  to  a  purchaser  of 


the  motion  picture  rights  alone  that  his 
assignor  had  previously  sold  the  dra- 
matic rights  does  not  charge  him  with 
notice  of  an  unrecorded  assignment 
conveying  both.  Photo  Drama  Mo- 
tion Picture  Co.  v.  Social  Uplift  Film 
Corporation  (D.  C.  1914)  213  Fed.  374. 

An  instrument  purporting  to  convey 
the  dramatic  and  motion  picture  rights 
in  a  copyrighted  book,  to  be  valid  as 
against  a  subsequent  purchaser  with- 
out notice,  must  have  been  recorded  in 
the  copyright  office.     Id. 

The  recording  of  an  assignment  of  a 
copyright  as  provided  for  by  this  sec- 
tion, is  not  necessary  to  the  protection 
of  the  rights  of  the  assignee  against  an 
infringer.  New  Fiction  Pub.  Co.  v. 
Star  Co.  (D.  C.  1915)  220  Fed.  994. 


§  9566.  (Act  March  4,  1909,  c.  320,  §  45.)  Certificate  of  record  of 
assignment. 
The  register  of  copyrights  shall,  upon  payment  of  the  prescribed 
fee,  record  such  assienment,  and  shall  return  it  to  the  sender  with 
a  certificate  of  record  attached  under  seal  of  the  copyright  office, 
and  upon  the  payment  of  the  fee  prescribed  by  this  Act  he  shall 
furnish  to  any  person  requesting  the  same  a  certified  copy  thereof 
under  the  said  seal.    (35  Stat.  1085.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9567.  (Act  March  4,  1909,  c.  320,  §  46.)  Use  of  name  of  as- 
signee in  notice  of  copyright. 
When  an  assignment  of  the  copyright  in  a  specified  book  or 
other  work  has  been  recorded  the  assignee  may  substitute  his 
name  for  that  of  the  assignor  in  the  statutory  notice  of  copyright 
prescribed  by  this  Act.    (35  Stat.  1085.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9568.  (Act  March  4,  1909,  c.  320,  §  47.)     Copyright  Office ;  pres- 
ervation therein  of  records,  etc. 
All  records  and  other  things  relating  to  copyrights  required  by 
law  to  be  preserved  shall  be  kept  and  preserved  in  the  copyright 
office,  Library  of  Congress,  District  of  Columbia,  and  shall  be  un- 
der the  control  of  the  register  of  copyrights,  who  shall,  under  the  direc- 
tion and  supervision  of  the  Librarian  of  Congress,  perform  all  the  du- 
ties relating  to  the  registration  of  copyrights.    (35  Stat.  1085.) 
See  notes  to  section  1  of  this  act,  ante,  {  9517. 
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§  9569.  (Act  March  4,  1909,  c.  320,  §  48.)  Register  of  Copyrights ; 
appointment;  salary;  assistant  register;  subordinate  assistants. 
There  shall  be  appointed  by  the  Librarian  of  Congress  a  register 
of  copyrights,  at  a  salary  of  four  thousand  dollars  per  annum,  and 
one  assistant  register  of  copyrights,  at  a  salary  of  three  thousand 
dollars  per  annum,  who  shall  have  authority  during  the  absence  of  the 
register  of  copyrights  to  attach  the  copyright  office  seal  to  all  papers 
issued  from  the  said  office  and  to  sign  such  certificates  and  other  pa- 
pers as  may  be  necessary.  There  shall  also  be  appointed  by  the  Li- 
brarian such  subordinate  assistants  to  the  register  as  may  from  time  to 
time  be  authorized  by  law.    (35  Stat.  1085.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9570.  (Act  March  4,  1909,  c.  320,  §  49.)  Deposit  by  Register 
of  Copyrights  of  moneys  received  as  copyright  fees;  reports 
thereof. 

The  register  of  copyrights  shall  make  daily  deposits  in  some 
bank  in  the  District  of  Columbia,  designated  for  this  purpose  by 
the  Secretary  of  the  Treasury  as  a  national  depository,  of  all  moneys 
received  to  be  applied  as  copyright  fees,  and  shall  make  weekly  depos- 
its with  the  Secretary  of  the  Treasury,  in  such  manner  as  the  latter 
shall  direct,  of  all  copyright  fees  actually  applied  under  the  provisions 
of  this  Act,  and  annual  deposits  of  sums  received  which  it  has  not  been 
possible  to  apply  as  copyright  fees  or  to  return  to  the  remitters,  and 
shall  also  make  monthly  reports  to  the  Secretary  of  the  Treasury  and 
to  the  Librarian  of  Congress  of  the  applied  copyright  fees  for  each 
calendar  month,  together  with  a  statement  of  all  remittances  received, 
trust  funds  on  hand,  moneys  refunded,  and  unapplied  balances. 
(35  Stat.  1085.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9571.  (Act  March  4,  1909,  c.  320,  §  50.)  Bond  of  Register  of 
Copyrights. 

The  register  of  copyrights  shall  give  bond  to  the  United  States 
in  the  sum  of  twenty  thousand  dollars,  in  form  to  be  approved  by 
the  Solicitor  of  the  Treasury  and  with  sureties  satisfactory  to  the 
Secretary  of  the  Treasury,  for  the  faithful  discharge  of  his  duties. 
(35  Stat.  1085.) 

See  notes  to  section  1  of  this  act,  ante,  {  0517. 

B.  S.  {  4950,  which  provided  that  the  Librarian  should  give  a  bond  in  the 
sum  of  $5,000,  conditioned  to  render  to  the  proper  officers  a  true  account  of 
moneys  received  by  virtue  of  his  ofBce,  was  superseded  by  Act  Feb.  19,  1897, 
c  265,  S  1,  ante,  i  131. 

§  9572.  (Act  March  4,  1909,  c.  320,  §  51.)  Annual  report  of  Reg- 
ister of  Copyrights. 

The  register  of  copyrights  shall  make  an  annual  report  to  the 
Librarian  of  Congress,  to  be  printed  in  the  annual  report  on  the 
Library  of  Congress,  of  all  copyright  business  for  the  previous 
fiscal  year,  including  the  number  and  kind  of  works  which  have  been 
deposited  in  the  copyright  office  during  the  fiscal  year,  under  the  pro- 
visions of  this  Act.    (35  Stat.  1085.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9573.  (Act  March  4, 1909,  c.  320,  §  52.)    Seal  of  Copyright  Office. 

The  seal  provided.under  the  Act  of  July  eighth,  eighteen  hundred 
and  seventy,  and  at  present  used  in  the  copyright  office,  shall  con- 
tinue to  be  the  seal  thereof,  and  by  it  all  papers  issued  from  the 
copyright  office  requiring  authentication  shall  be  authenticated. 
(35  Stat.  1085.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Act  July  8,  1870,  c.  230,  §  85,  mentioned  in  this  section,  which  provided 
for  a  seal  for  the  office  of  the  Librarian  of  Confess,  was  incorporated  into 
tiie  Bevised  Statutes  as  section  4949  thereof,  which  was  superseded  by  this  act. 
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§  9574.  (Act  March  4,  1909,  c.  320,  §  53.)  Rules  for  registration 
of  claims  to  copyright 
Subject  to  the  approval  of  the  Librarian  of  Congress,  the  register 
of  copyrights  shall  be  authorized  to  make  rules  and  regulations 
for  the  registration  of  claims  to  copyright  as  provided  by  this  Act 
(35  Stat  1085.) 

See  notes  to  section  1  of  this  act,  ante,  §  0517. 

§  9575.  (Act  March  4,  1909,  c.  320,  §  54.)  Record  books  in  Copy- 
right Office. 
The  register  of  copyrights  shall  provide  and  keep  such  record 
books  in  the  copyright  office  as  are  required  to  carry  out  the  pro- 
visions of  this  Act,  and  whenever  deposit  has  been  made  in  the 
copyright  office  of  a  copy  of  any  work  under  the  provisions  of  this 
Act  he  shall  make  entry  thereof.    (35  Stat  1086.) 

See  notes  to  section  1  of  this  act,  ante,  §  9617. 

Notes  of  Deoisioiui 

EntrleSi^^An  entry,  accordins^  to  tiie  evidence  of  such  deposit,  although  such 

*  usual  custom  of  the  office  business,  in  entry  was  not  required  by  express  stat- 

the  office  of  the  derk  of  the  district  ute  or  order  of  court,  but  by  direction 

court,  showing  the   deposit,  to  obtain  of  his  superior  officers,  and  the  rules 

copyright  under  Act  Feb.  3, 1831,    of  a  and    practice    of   the    office.     Daly   t. 

copyright  work,  was  in  the  absence  of  Webster  (1892)  56  Fed.  483,  4  O.  O. 

any   proof   to   the   contrary,    sufficient  A.  10. 

§  9576.  (Act  March  4,  1909,  c.  320,  §  55,  as  amended,  Act  March 
2,  1913,  c.  97.)  Certificate  of  registration;  effect  as  evidence; 
receipt  for  copies  of  work  deposited. 
In  the  case  of  each  entry  the  person  recorded  as  the  claimant  of 
the  copyright  shall  be  entitled  to  a  certificate  of  registration  under 
seal  of  the  copyright  office,  to  contain  the  name  and  address  of 
said  claimant,  the  name  of  the  country  of  which  the  author  of  the 
work  is  a  citizen  or  subject,  and  when  an  alien  author  domiciled 
in  the  United  States  at  the  time  of  said  registration,  then  a  state- 
ment of  that  fact,  including  his  place  of  domicile,  the  name  of  the 
'  author  (when  the  records  of  the  copyright  office  shall  show  the 
same),  the  title  of  the  work  which  is  registered  for  which  copy- 
right is  claimed,  the  date  of  the  deposit  of  the  copies  of  such  work, 
the  date  of  publication  if  the  work  has  been  reproduced  in  copies 
for  sale,  or  publicly  distributed,  and  such  marks  as  to  class  designa- 
tion  and  entry  number  as  shall  fully  identify  the  entry.  In  the 
case  of  a  book,  the  certificate  shall  also  state  the  receipt  of  the 
affidavit,  as  provided  by  section  sixteen  of  this  Act,  and  the  date 
of  the  completion  of  the -printing,  or  the  date  of  the  publication 
of  the  book,  as  stated  in  the  said  affidavit.  The  register  of  copy- 
rights shall  prepare  a  printed  form  for  the  said  certificate,  to  be 
filled  out  in  each  case  as  above  provided  for  in  the  case  of  all  regis- 
trations made  after  this  Act  goes  into  effect,  and  in  the  case  of  all 
previous  registrations  so  far  as  the  copyright  office  record  books 
shall  show  such  facts,  which  certificate,  sealed  with  the  seal  of  the 
copyright  office,  shall,  upon  payment  of  the  prescribed  fee,  be  given 
to  any  person  making  application  for  the  same.  Said  certificate 
shall  be  admitted  in  any  court  as  prima  facie  evidence  of  the  facts 
stated  therein.  In  addition  to  such  certificate  the  register  of  copy- 
rights shall  furnish,  upon  request,  without  additional  fee,  a  receipt 
for  the  copies  of  the  work  deposited  to  complete  the  registration. 
(35  Stat.  1086.    37  Stat.  724.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

This  section,  as  originally  enacted,  was  as  follows: 

"In  the  case  of  each  entry  the  person  recorded  as  the  claimant  of  the  copy- 
right shall  be  entitled  to  a  certificate  of  registration  under  seal  of  the  copy- 
right office,  to  contain  his  name  and  address,  the  title  of  the  work  upon  which 
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copyright  is  claimed,  the  date  of  the  deposit  of  the  copies  of  such  work,  and 
such  marks  as  to  class  designation  and  entry  number  as  shall  fully  identify 
the  entry.  In  the  case  of  a  book  the  certificate  shall  also  state  the  receipt  of 
the  affidavit  as  provided  by  section  sixteen  of  this  Act,  and  the  date  of  the 
completion  of  the  printing,  or  the  date  of  the  publication  of  the  book,  as  stated 
in  the  said  affidavit.  The  register  of  copyrights  shall  prepare  a  printed  form 
for  the  said  certificate,  to  be  filled  out  in  each  case  as  above  provided  for, 
which  certificate,  sealed  with  the  seal  of  the  copyright  office,  shall,  upon  pay- 
mest  of  the  prescribed  fee,  be  given  to  any  person  making  application  for 
the  same,  and  the  said  certificate  shall  be  admitted  in  any  court  as  prima  facie 
evidence  of  the  facts  stated  therein.  In  addition  to  such  certificate  the  register 
of  copyrights  shall  furnish,  upon  request,  without  additional  fee,  a  receipt  for 
the  copies  of  the  work  deposited  to  complete  the  registration." 

It  was  amended  by  Act  March  2,  1913,  c.  97,  cited  above,  to  read  as  set  forth 
here. 

Section  16  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  i  9537. 

Notes  of  Deoisions 


CertMcate  as  evldence^f— A  certificate 
by  the  librarian  of  congress  that  two 
copies  of  a  book  mailed  by  the  publish- 
er were  received  at  a  date  which  was 
within  the  10  days  from  publication  al- 
lowed by  the  copyright  law  is  admis- 
sible in  evidence,  though  not  under  seal. 
Belford,  Clarke  &  Co.  v,  Scribner 
(1892)  12  Sup.  Ct  734,  739,  144  U.  S. 
4^,  36  L.  Ed.  514. 

The  librarian's  certificate  does  not 
per  se  establish  the  copyright;  but  the 
harden  rests  on  the  plaintiff  to  show 
compliance  with  the  statutory  require- 
ments as  conditions  precedent.  Saake 
V.  Lederer  (1909)  174  Fed.  135,  98  0. 
0.  A  57L 

The  certificate  of  the  Librarian  of 
Congress  is  no  proof  of  compliance  with 
the  law.  BoBselman  v.  Richardson 
(1909)  174  Fed.  622,  98  O.  C.  A.  127. 

Certificate  of  Register  of  Copyrights 
that  copies  of  publication  were  receiv- 
ed June  24th  held  not  to  show  deliv- 
ery or  mailing  on  June  23d,  the  date  of 
puhlication,  within  section  9533,  ante, 
notwithstanding  this  section.  Davies  y. 
Bowes  (1914)  219  Fed.  178,  134  C.  C. 
A  552,  affirming  decree  (D.  C.  1913) 
209  Fed.  53. 

Under  this  section  certificate  ^of  Reg- 
ister of  Copyrights  held  not  prima  facie 
evidence  that  copies  of  publication  were 
received  in  time,  but  only  that  they 
were  delivered  in  attempted  compliance 
with  the  statute  on  the  date  specified. 
Id. 

The  certificate  of  the  Librarian  of 
Congress   that  two   copies   of  a  book 


were  deposited  with  him  is  competent 
evidence  of  such  fact,  and  is  sufficient 
where  the  identity  of  such  copies  wdth 
the  book  in  suit  is  shown.  Lederer  v. 
Saake  (C.  C.  1909)  166  Fed.  810,  judg- 
ment reversed  Saake  v.  Lederer  (1909) 
174  Fed.  135,  98  C.  O.  A.  571. 

Where  a  prihted  lecture  was  copy- 
righted, such  copyright  was  shown 
prima  facie  by  the  certificate  with  seal 
of  the  copyright  registration  and  the 
receipt  card  stating  that  the  register 
had  received  the  affidavit  conforming  to 
the  requirements  of  section  9537,  ante. 
Chautauqua  School  of  Nursing  v.  Na- 
tional School  of  Nursing  (D.  O.  1914) 
211  Fed.  1014. 

The  certificate  of  the  librarian  of 
congress,  which,  after  giving  the  title 
to  a  book  of  "Recipes,"  which  title  he 
certified  had  been  deposited  in  his  of- 
fice, stated  **2  of  the  above  publication 
deposited  July  8,  1878,"  was  not  evi- 
dence that  the  copies  deposited  were 
copies  of  the  publication  for  which 
plaintiff  claimed  to  have  the  copyright. 
McMurty  t.  Popham  (1887)  8  Ky.  Law 
Rep.  704. 

Cited    without    definite    application, 

Merrell  v.  Tice  (1881)  104  U.  S.  557, 
26  L.  Ed.  854;  Bennett  ▼.  Carr  (1899) 
96  Fed.  213,  215,  37  C.  C.  A-  453; 
Donnelley  v.  Ivors  (C.  C.  1882)  18 
Fed.  592,  593;  Rosenbach  v.  Dreyfuss 
(D.  C.  1880)  2  Fed.  217,  219;  Chau- 
tauqua School  of  Nursing  v.  National 
School  of  Nursing  (D.  O.  1914)  211 
Fed.  1014,  1015. 


§  9577.  (Act  March  4,  1909,  c.  320,  §  56.)  Catalogues  of  copyright 
entries ;  effect  of  catalogues  as  evidence. 
The  register  of  copyrights  shall  fully  index  all  copyright  regis- 
trations and  assignments  and  shall  print  at  periodic  intervals  a 
catalogue  of  the  titles  of  articles  deposited  and  registered  for  copy- 
right, together  with  suitable  indexes,  and  at  stated  intervals  shall 
print  complete  and  indexed  catalogues  for  each  class  of  copyright  en- 
tries, and  may  thereupon,  if  expedient,  destroy  the  original  manuscript 
catalogue  cards  containing  the  titles  included  in  such  printed  volumes 
and  representing  the  entries  made  during  such  intervals.  The  cur- 
rent catalogues  of  copyright  entries  and  the  index  volumes  herein 
provided  for  shall  be  admitted  in  any  court  as  prima  facie  evidence 
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of  the  facts  stated  therein  as  regards  any  copyright  registration. 
(35  Stat  1086.) 

See  notes  to  section  1  of  this  act,  ante,  i  9517. 

§  9578.  (Act  March  4,  1909,  c.  320,  §  57.)     Distribution  and  sale 
of  catalogues  of  copyright  entries;  disposal  of  proceeds. 

The  said  printed  current  catalogues  as  they  are  issued  shall 
be  promptly  distributed  by  the  copyright  office  to  the  collectors  of 
customs  of  the  United  States  and  to  the  postmasters  of  all  exchange 
offices  of  receipt  of  foreign  mails,  in  accordance  with  revised  lists  of 
such  collectors  of  customs  and  postmasters  prepared  by  the  Secretary 
of  the  Treasury  and  tlie  Postmaster-General,  and  they  shall  also  be 
furnished  to  all  parties  desiring  them  at  a  price  to  be  determined  by 
the  register  of  copyrights,  not  exceeding  five  dollars  per  annum  for 
the  complete  catalogue  of  copyright  entries  and  not  exceeding  one 
dollar  per  annum  for  the  catalogues  issued  during  the  year  for  any 
one  class  of  subjects.  The  consolidated  catalogues  and  indexes  shall 
also  be  supplied  to  all  persons  ordering  them  at  such  prices  as  may  be 
determined  to  be  reasonable,  and  all  subscriptions  for  the  catalogues 
shall  be  received  by  the  Superintendent  of  Public  Documents,  who  shall 
forward  the  said  publications;  and  the  moneys  thus  received  shall  be 
paid  into  the  Treasury  of  the  United  States  and  accounted  for  under 
such  laws  and  Treasury  regulations  as  shall  be  in  force  at  the 
time.    (35  Stat.  1086.) 

See  notes  to  section  1  of  this  act,  ante,  |  0517. 

§  9579.  (Act  March  4,  1909,  c.  320,  §  58.)     Records  and  works 
deposited  in  Copyright  Office  open  to  public  inspection;  tak- 
ing copies  of  copyright  entries. 
The  record  books  of  the  copyright  office,  together  with  the  in- 
dexes to  such  record  books,  and  all  works  deposited  and  retained 
in  the  copyright  office,  shall  be  open  to  public  inspection ;   and  copies 
may  be  taken  of  the  copyright  entries  actually  made  in  such  record 
books,  subject  to  such  safeguards  and  regulations  as  shall  be  prescribed 
by  the  register  of  copyrights  and  approved  by  the  Librarian  of  Con- 
gress.    (35  Stat.  1086.) 

See  notes  to  section  1  of  this  act,  ante,  |  9517. 

§  9580.  (Act  March  4,  1909,  c.  320,  §  59.)  Disposition  of  articles 
deposited  in  Copyright  Office. 
Of  the  articles  deposited  in  the  copyright  office  under  the  provi- 
sions of  the  copyright  laws  of  the  United  States  or  of  this  Act,  the 
Librarian  of  Congress  shall  determine  what  books  and  other  arti- 
cles shall  be  transferred  to  the  permanent  collections  of  the  Library 
of  Congress,  including  the  law  library,  and  what  other  books  or  ar- 
ticle^  shall  be  placed  in  the  reserve  collections  of  the  Library  of  Con- 
gress for  sale  or  exchange,  or  be  transferred  to  other  governmental 
libraries  in  the  District  of  Columbia  for  use  therein,  (35  Stat 
1087.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

§  9581.  (Act  March  4,  1909,  c.  320,  §  60.)    Destruction  of  articles 
deposited  in  Copyright  Office  remaining  undisposed  of;  re- 
moval of  such  articles  by  author,  proprietor,  etc. ;  manuscripts 
of  unpublished  works. 
Of  any  articles  undisposed  of  as  above  provided,  together  with 
all   titles  and  correspondence  relating   thereto,  the   Librarian  of 
Congress  and  the  register  of  copyrights  jointly  shall,  at  suitable 
intervals,  determine  what  of  these  received  during  any  period  of 
years  it  is  desirable  or  useful  to  preserve  in  the  permanent  files  of  the 
copyright  office,  and,  after  due  notice  as  hereinafter  provided,  may 
within  their  discretion  cause  the  remaining  articles  and  other  things 
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to  be  destroyed :  Provided,  That  there  shall  be  printed  in  the  Catalogue 
of  Copyright  Entries  from  February  to  November,  inclusive,  a  state- 
ment of  the  years  of  receipt  of  such  articles  and  a  notice  to  permit 
any  author,  copyright  proprietor,  or  other  lawful  claimant  to  claim  and 
remove  before  the  expiration  of  the  month  of  December  of  that  year 
anything  found  which  relates  to  any  of  his  productions  deposited  or 
r^stered  for  copyright  within  the  period  of  years  stated,  not  re- 
served or  disposed  of  as  provided  for  in  this  Act :  And  provided  fur- 
ther, That  no  manuscript  of  an  unpublished  work  shall  be  destroyed 
during  its  terra  of  copyright  without  specific  notice  to  the  copyright 
proprietor  of  record,  permitting  him  to  claim  and  remove  it.  (35 
Stat.  1087.) 

See  notes  to  section  1  of  this  act,  ante,  |  9517. 

§  9582.  (Act  March  4,  1909,  c.  320,  §  61.)    Fees. 

The  register  of  copyrights  shall  receive,  and  the  persons  to 
whom  the  services  designated  are  rendered  shall  pay,  the  follow- 
ing fees:  For  the  registration  of  any  work  subject  to  copyright, 
deposited  under  the  provisions  of  this  Act,  one  dollar,  which  sum  is  to 
include  a  certificate  of  registration  under  seal :  Provided,  That  in  the 
case  of  photographs  the  fee  shall  be  fifty  cents  where  a  certificate  is 
not  demanded.  For  every  additional  certificate  of  registration  made, 
fifty  cents.  For  recording  and  certifying  any  instrument  of  writing 
for  the  assignment  of  copyright,  or  any  such  license  specified  in  section 
one,  subsection  (e),  or  for  any  copy  of  such  assignment  or  license, 
duly  certified,  if  not  over  three  hundred  words  in  length,  one  dollar ; 
if  more  than  three  hundred  and  less  than  one  thousand  words  in  length, 
two  dollars;  if  more  than  one  thousand  words  in  length,  one  dollar 
additional  for  each  one  thousand  words  or  fraction  thereof  over  three 
hundred  words.  For  recording  the  notice  of  user  or  acquiescence  spec- 
ified in  section  one,  subsection  (e),  twenty-five  cents  for  each  notice 
if  not  over  fifty  words,  and  an  additional  twenty-five  cents  for  each 
additional  one  hundred  words.  For  comparing  any  copy  of  an  as- 
signment with  the  record  of  such  document  in  the  copyright  office  and 
certifying  the  same  under  seal,  one  dollar.  For  recording  the  ex- 
tension or  renewal  of  copyright  provided  for  in  sections  twenty-three 
and  twenty-four  of  this  Act,  fifty  cents.  For  recording  the  transfer 
of  the  proprietorship  of  copyrighted  articles,  ten  cents  for  each  title 
of  a  book  or  other  article,  in  addition  to  the  fee  prescribed  for  record- 
ing the  instrtunent  of  assignment.  For  any  requested  search  of  copy- 
right office  records,  indexes,  or  deposits,  fifty  cents  for  each  full  hour 
of  time  consumed  in  making  such  search :  Provided,  That  only  one 
registration  at  one  fee  shall  be  required  in  the  case  of  several  volumes 
of  the  same  book  deposited  at  the  same  time.     (35  Stat.  1087.) 

See  notes  to  section  1  of  this  act,  ante,  |  0517. 

Sections  1,  23,  and  24  of  this  act,  mentioned  in  this  section,  are  set  forth 
ante,  H  9517,  9544,  9545. 

Notes  of  Deelsioiui 

Fse  as   dependent   on    citizenships—  citizen    or    resident    of    the    United 

The  librarian  of  Congress,  in  deter-  States."     (1904)  25  Op.  Atty.  Gep.  179. 

mining  what  fees  should  be  charged  for  Cited     witliout    definite    appiioatlon, 

the    recording,     etc.,     of     copyrights,  Merrell  v.  Tice  (1881)  104  U.  S.  557, 

■hould  treat  a  citizen  or  resident  of  the  26  L.  Ed.  854;   Pentlarge  v.  Kirby  (D. 

PhiHppine  Islands  as  "a  person  not  a  G.  1884)  19  Fed.  501,  507. 

§  9583.  (Act  March  4,  1909,  c.  320,  §  62.)     Definition  of  terms  "the 
date  of  publication"  and  "author"  in  construction  of  act. 

In  the  interpretation  and  construction  of  this  Act  "the  date  of 
publication"  shall  in  the  case  of  a  work  of  which  copies  are  repro- 
duced for  sale  or  distribution  be  held  to  be  the  earliest  date  when 
copies  of  the  first  authorized  edition  were  placed  on  sale,  sold, 
or  publicly  distributed  by  the  proprietor  of  the  copyright  or  under  his 
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authority,  and  the  word  "author"  shall  include  an  employer  in  the  case 
of  works  made  for  hire.     (35  Stat  1087.) 

See  notes  to  section  1  of  this  act,  ante,  §  9517. 

Notes  of  Deolsions 


PublioatlORw— Delivering  to  the  secre- 
tary of  state,  for  the  use  of  the  state, 
the  number  of  copies  of  a  volume  of 
law  reports  required  by  law  to  be  so 
delivered,  is  a  publication  of  that  vol- 
ume, duly  evidenced  by  certificates  of 
the  auditor  of  public  accounts  and  of 
the  secretary  of  state  that  on  such  a 
date  the  reporter  made  such  delivery. 
Osllaghan  v.  Myers  (1888)  128  U.  S. 
617,  9  Sup.  Ct  177.  32  L.  Bd.  547. 

Sale  of  book  prior  to  deposit  of  copy 
of  title  page  will  defeat  copyright,  as 


actual  publication  is  presumed  from  a 
sale.  Baker  v.  Taylor  (G.  G.  1848) 
Fed.  Gas.  No.  782. 

Public  representation  of  a  drama  is 
not  a  publication,  within  the  meaning  of 
the  act  requiring  a  copy  to  be  deposited 
within  a  certain  time.  Roberts  v.  My- 
ers (G.  C.  1860)  Fed.  Gas.  No.  11,906. 

The  work  must  be  published  within 
a  reasonable  time  after  filing  the  title 
page.  GariUo  v.  Shook  (G.  O.  1876) 
Fed.  Gas.  No.  2,407. 


§  9584.  (Act  March  4,  1909,  c:  320,  §  63.)     Repeal;  causes  of  ac- 
tion for  infringements  committed  before  act  not  affected. 

All  laws  or  parts  of  laws  in  conflict  with  the  provisions  of  this 
Act  are  hereby  repealed,  but  nothing  in  this  Act  shall  affect  causes 
of  action  for  infringement  of  copyright  heretofore  committed  now 
pending  in  courts  of  the  United  States,  or  which  may  hereafter  be 
instituted;  but  such  causes  shall  be  prosecuted  to  a  conclusion  in 
the  manner  heretofore  provided  by  law.     (35  Stat.  1088.) 

See  notes  to  section  1  of  this  act,  ante,  |  9517. 
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TtAa  Title,  as  enacted  in  the  Revised  Statutes,  included  sections  4OT2-5132, 
in  which  were  incorporated  the  provisions  of  the  Bankruptcy  Act  of  March 
2,  1867,  c.  176,  14  Stat  517,  with  amendments  thereof  and  additional  provi- 
sions. That  act,  this  Title  of  the  Revised  Statutes,  and  all  acts  in  amendment 
or  supplementary  thereto  or  in  explanation  thereof,  were  repealed  by  Act  June 
7, 1878,  c  160,  20  Stat  99,  to  take  effect  September  1,  1878.  Said  repealing 
act,  however,  provided  that  pending  cases  were  not  to  be  affected  by  the  repeal ; 
but  no  bankruptcy  law  was  in  force  otherwise  until  the  passage  of  the  Bank- 
ruptcy Act  of  July  1,  1898,  c  641. 

This  Title  includes  said  Bankruptcy  Act  of  July  1,  1898,  c.  541,  as  amended 
by  Act  Feb.  5,  1903,  c.  487,  Act  June  15,  1906,  c.  3333,  and  Act  June  25, 1910, 
C412. 

(R.  S.  §§  4972-5132.    Repealed.) 
These  sections  of  the  Revised  Statutes  incorporated  the  provisions  of  the 
bankruptcy  laws  in  force  at  the  time  of  the  Revision.    They  were  repealed  by 
Act  June  7,  1878,  c  160,  20  Stat.  99. 


(Act  July  1,  1898,  c.  641,  and  its  amendments)' 
Chap.  Sec. 

1.    Definitions    9585 

Meaning  of  wordo  and  phrases  (i  1) 9585 

Z    Creation  of  courts  of  bankruptcy  and  thoir  juriodiotion 9586 

Courts  of  bankruptcy;   jurisdiction  and  powers  (§  2,  as  amd.  Act 
Fob.  5,  1903,  i  1,  and  Aot  Juno  25,  1910,  {§  1,  2) 9586 

3.  Bankrupt 9587 

Acts  of  bankruptcy  ({  3,  as  amd.  Act  Fob.  5,  1903,  i  2) 9587 

Who  may  bocomo  bankrupts  (§  4,  as  amd.  Act  Fob.  5,  1903,  i  3, 

and  Act  Juno  25,  1910,  §§  3,  4) 9583 

Partners  (§  5) 9589 

Exemptions  of  bankrupts  (§6) 9590 

Duties  of  bankrupts   (§  7) 9591 

Death  or  insanity  of  bankrupts  (§  8) 9592 

Protectk>n  and  detention  of  bankrupts  (§  9) 9593 

Extradition  of  bankrupts  (§  10) 9594 

Suits  by  and  against  bankrupts  (§11) 9595 

Com{>ositions,  when  confirmed   (|  12,  as  amd.  Act  June  25,  1910, 

J  5)   9596 

Compositions,  when  set  aside  ({13) 9597 

Discharges,  when  granted  (|  14,  as  amd.  Act  Feb.  5,  1903,  §  4,  and 

Act  June  25,  1910,  §  6) 9598 

Discharges,  when  revoked  (§  15) 9599 

Co-debtors  of  bankrupts   (§  16) 960O 

Debts  not  affected  by  a  discharge  (§  17,  as  amd.  Act  Feb.  5,  1903, 

i  5)   9601 

4.  Courts  and  procedure  therein 9602 

Process,  pleadings,  and  adjudications   (§  18,  as  amd.  Act.   Feb.  5, 

1903,  §  6)    9602 

Jury   trials    (§    19) 9603 

Oaths,  affirmatbns  (f  20) 9604 

Evidence  (§  21,  as  amd.  Act  Feb.  5,  1903,  f  7) 9605 

Reference  of  cases  after  adjudication  (§  22) 9606 

Jurisdiction  of  United  States  and  State  courts  (§  23,  as  amd.  Act 

Feb.  5,  1903,  §  8,  and  Act  June  25,  1910,  §  7) 9607 

Jurisdiction  of  appellate  courts  (§24) 9608 

Appeals  and  writs  of  error  (§  25) 9609 

Arbitration  of  contrcvorsios  (§  26) 9610 

Ccmpromisos  (§27) 9611 

Designation  of  newspapers  (§28) 9612 

Offenses   (§  29)    9613 
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Chap.  See. 

4.    Courts  and  prooeduro  thor^in^-Continued. 

RuloB,  forms,  and  orders  (§30) 9614 

Computation  of  timo  (§  31) 9615 

Transfer  of  cases  (§  32) 9616 

5«    OfRcerSy  their  duties  and  compensation 9617 

Creation  of  two  offices  ({33) ^ 9617 

Appointment,  removal,  and  districts  of  referees  (§  34) 9618 

Qualifications  of  referees  (§35) 9619 
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Act  Feb.  5,  1903,  §  11,  and  Act  June  25,  1910,  §  9) 9632 
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Notices  to  creditors  (§  58,  as  amd.  Act  June  25,  1910,  §  91/2) 9642 
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Possession  of  property   (§69) 9653 
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CHAPTER  ONE 
Definitions 

§  9585.  (Act  July  1,  1898,  c.  541,  §  1.)     Meaning  of  words  and 
phrases. 
Meaning  of  Words  and  Phrases. — a  The  words  and  phrases  used 
in  this  act  and  in  proceedings  pursuant  hereto  shall,  unless  the 
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same  be  inconsistent  with  the  context,  be  construed  as  follows :    (i) 
"A  person  against  whom  a  petition  has  been  filed"  shall  include 
a  person  who  has  filed  a  voluntary  petition ;   (2)  "adjudication"  shall 
mean  the  date  of  the  entry  of  a  decree  that  the  defendant,  in  a  bank- 
ruptcy proceeding,  is  a  bankrupt,  or  if  such  decree  is  appealed  from, 
then  the  date  when  such  decree  is  finally  confirmed;   (3)  "appellate 
courts"  shall  include  the  circuit  courts  of  appeals  of  the  United  States, 
the  supreme  courts  of  the  Territories,  and  the  Supreme  Court  of  the 
United  States ;  (4)  "bankrupt"  shall  include  a  person  against  whom 
an  involuntary  petition  or  an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  has  been  filed,  or  who  has  filed  a  voluntary 
petition,  or  who  has  been  adjudged  a  bankrupt;    (5)  "clerk"  shall 
mean  the  clerk  of  a  court  of  bankruptcy;    (6)  "corporations"  shall 
mean  all  bodies  having  any  of  the  powers  and  privileges  of  private 
corporations  not  possessed  by  individuals  or  partnerships,  and  shall 
include  Umited  or  other  partnership  associations  organized  under  laws 
making  the  capital  subscribed  alone  responsible  for  the  debts  of  the 
association ;  (7)  "court"  shall  mean  the  court  of  bankruptcy  in  which 
the  proceedings   are   pending,   and*  may   include   the   referee;    (8) 
"courts  of  bankruptcy"  shall  include  the  district  courts  of  the  United 
States  and  of  the  Territories,  the  supreme  court  of  the  District  of 
Columbia,  and  the  United  States  court  of  the  Indian  Territory,  and 
of  Alaska ;  (9)  "creditor"  shall  include  anyone  who  owns  a  demand  or 
claim  provable  in  bankruptcy,  and  may  include  his  duly  authorized 
agent,  attorney,  or  proxy;   (10)  "date  of  bankruptcy,"  or  "time  of 
bankruptcy,"  or  "commencement  of  proceedings,"  or  "bankruptcy," 
with  reference  to  time,  shall  mean  the  date  when  the  petition  was 
filed;  (11)  "debt"  shall  include  any  debt,  demand,  or  claim  provable 
in  bankruptcy;  (12)  "discharge"  shall  mean  the  release  of  a  bankrupt 
from  all  of  his  debts  which  are  provable  in  bankruptcy,  except  such 
as  are  excepted  by  this  act;  (13)  "document"  shall  include  any  book, 
deed,  or  instrument  in  writing;   (14)  "holiday"  shall  include  Christ- 
mas, the  Fourth  of  July,  the  Twenty-second  of  February,  and  any  day. 
appointed  by  the  President  of  the  United  States  or  the  Congress  of 
the  United  States  as  a  holiday  or  as  a  day  of  public  fasting  or  thanks- 
S^'^&J    (^5)  2t  person  shall  be  deemed  insolvent  within  the  provi- 
sions of  this  act  whenever  the  aggregate  of  his  property,  exclusive 
of  any  property  which  he  may  have  conveyed,  transferred,  concealed, 
or  removed,  or  permitted  to  be  concealed  or  removed,  with  intent 
to  defraud,  hinder,  or  delay  his  creditors,  shall  not,  at  a  fair  valuation, 
be  suiBcient  in  amount  to  pay  his  debts ;   (16)  "judge"  shall  mean  a 
judge  of  a  court  of  bankruptcy,  not  including  the  referee;  (17)  "oath" 
shall  include  affirmation';   (18)  "officer"  shall  include  clerk,  marshal, 
receiver,  referee,  and  trustee,  and  the  imposing  of  a  duty  upon  or  the 
forbidding  of  an  act  by  any  officer  shall  include  his  successor  and  any 
person  authorized  by  law  to  perform  the  duties  of  such  officer ;   (19) 
"persons"  shall  include  corporations,  except  where  otherwise  speci- 
fied, and  officers,  partnerships,  and  women,  and  when  used  with 
reference  to  the  commission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the 
agents,  officers,  and  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations ;    (20)  "petition" 
shall  mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk 
or  deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  act,  or 
by  creditors  alleging  the  commission  of  an  act  of  bankruptcy  by  a 
debtor  therein  named;    (21)  "referee"  shall  mean  the  referee  who 
has  jurisdiction  of  the  case  or  to  whom  the  case  has  been  referred, 
or  anyone  acting  in  his  stead;    (22)  "conceal"  shall  include  secrete, 
falsify,  and  mutilate ;   (23)  "secured  creditor"  shall  include  a  creditor 
who  has  security  for  his  debt  upon  the  property  of  the  bankrupt  of  a 
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nature  to  be  assignable  under  this  act,  or  who  owns  such  a  debt  for 
which  some  indorser,  surety,  or  other  persons  secondarily  liable  for 
the  bankrupt  has  such  security  upon  the  bankrupt's  assets;  (24) 
"States'*  shall  include  the  Territories,  the  Indian  Tetritory,  Alaska, 
and  the  District  of  Columbia;  (25)  "transfer"  shall  include  the  sale 
and  every  other  and  different  mode  of  disposing  of  or  parting  with 
property,  or  the  possession  of  property,  absolutely  or  conditionally, 
as  a  payment,  pledge,  mortgage,  gift,  or  security ;  (26)  "trustee"  shall 
include  all  of  the  trustees  of  an  estate;  (27)  "wage-earner"  shall 
mean  an  individual  who  works  for  wages,  salary,  or  hire,  at  a  rate  of 
compensation  not  exceeding  one  thousand  five  hundred  dollars  per 
year ;  (28)  words  importing  the  masculine  gender  may  be  applied  to 
and  include  corporations,  partnerships,  and  women;  (29)  words  im- 
porting the  plural  number  may  be  applied  to  and  mean  only  a  single 
person  or  thing;  (30)  words  importing  the  singular  number  may  be 
applied  to  and  mean  several  persons  or  things.    (30  Stat.  544,  545.) 

This  was  the  first  section  of  the  Bankruptcy  Act  of  July  1,  1898,  c.  541,  en- 
titled "An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States." 

The  act  was  divided  into  7  chapters,  of  which  chapter  1  contained  this  sec- 
tion only,  and  chapters  2-7  contained  the  remaining  sections  2-70  of  the  act  aa 
originally  enacted.  Said  sections  are  set  forth,  as  amended  by  subsequent  acts, 
post,  §§  9586-9654.  Two  additional  sections,  added  to  the  act  as  sections  71 
and  72  thereof,  are  set  forth  at  the  end  of  chapter  7,  post,  §{  9655,  9656. 

Notes  of  Deeisioiu 


I.  Constitutionality  of  national  bank- 
ruptcy iaw.~Under  the  clause  of  the 
federal  constitution  from  which  the 
power  of  congress  in  this  behalf  is  de- 
rived, it  is  within  the  competence  of 
the  national  legislature,  untrammeled 
by  any  state  laws,  to  enact  any  and  all 
forms  of  legislation  tending  to  promote 
the  distribution  of  an  insolvent's  estate 
among  his  creditors  and  his  discharge 
from  their  demands,  providing  only 
that  its  enactments  are  not  wanting  in 
the  character  of  uniformity.  Hurley  v. 
Devlin  (D.  C.  1907)  151  Fed.  919,  18 
Am.  Bankr.  Rep.  627;  In  re  Silver- 
man (D.  O.  1870)  2  Abb.  U.  S.  243,  4 
N.  B.  R.  522,  Fed.  Gas.  No.  12,855; 
Keene  y.  Mould  (1847)  16  Ohio,  12; 
Rowan  v.  Holcomb  (1847)  16  Ohio,  463; 
Pope  V.  Title  Guaranty  &  Surety  Co. 
(1913)  152  Wis.  611, 140  N.  W.  348. 

The  authority  of  congress  over  the 
subject  of  bankruptcy  is  not  to  be 
gauged  or  limited  by  the  British  stat- 
utes of  bankruptcy  which  were  in  force 
at  the  time  of  the  adoption  of  our  con- 
stitution. Though  those  statutes,  as 
then  in  force,  applied  only  to  persons 
engaged  in  trade,  congress  is  not  oblig- 
ed to  limit  its  laws  on  the  subject  to 
merchants  or  traders.  Hanover  Nat. 
Bank  v.  Moyses  (1902)  186  U.  S.  181, 
22  Sup.  Ct  857,  46  L.-  Ed.  1113,  8  Anu 
Bankr.  Rep.  1;  Kunzler  v.  Kohaus 
(1843)  5  Hill  (N.  Y.)  317;  In  re  Silver- 
man (D.  G.  1870)  2  Abb.  U.  S.  243,  4 
N.  B.  IL  522,  Fed.  Gas.  No.  12,855. 

The  bankruptcy  act  is  not  unconstitu- 
tional because  it  applies  to  corporations 
as  well  as  to  natural  persons.  In  re 
Calif omia  Pac.  R.  Co.  (D.  C.  1874)  11 
N.  B.  R.  193,  Fed.  Gas.  No.  2,315. 

The  bankruptcy  act  is  not  unconstitu- 
tional in  providing  for  an  adjudication 
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of  bankruptcy  on  the  voluntary  peti- 
tion of  the  debtor.  Hanover  Nat.  Bank 
V.  Moyses  (1902)  186  U.  S.  181,  22  Sup. 
Gt  857,  46  L.  Ed.  1113,  8  Am.  Bankr. 
Rep.  1;  In  re  Klein  (1843)  1  How.  (U. 
S.)  277,  note;'  Id.  (G.  G.  1843)  Fed. 
Gas.  No.  7,865;  State  Bank  v.  Wilborn 

(1845)  6  Ark.  35;    Lalor  v.  Wattles 

(1846)  8  111.  (3  Gilman)  226;  Loud  y. 
Pierce  (1845)  25  Me.  233;  Thompson 
V.  Alger  (1847)  12  Mete.  (Mass.)  428; 
Kunzler  v.  Kohaus  (1843)  5  HiU  (N.  Y.) 
317;  Morse  v.  Hovey  (1846)  1  Barb. 
Gh.  (N.  Y.)  404. 

Those  provisions  of  the  act  which 
provide  for  compositions  in  bankruptcy 
are  not  unconstitutional;  it  is  none  the 
less,  for  this  reason,  a  "law  on  the  sub- 
ject of  bankruptcies."  In  re  Reiman 
(G.  G.  1875)  13  N.  B.  R.  128,  Fed.  Gas. 
No.  11,675;  Id.  (D.  G.  1874)  11  N.  B. 
R.  21,  Fed.  Gas.  No.  11,673. 

In  enacting  a  law  on  the  subject  of 
bankruptcy,  it  waa  within  the  constitu- 
tional power  of  congress  to  attach  con- 
ditions or  limitations  to  the  granting  of 
a  discharge  in  bankruptcy.  In  re  Gali- 
fomia  Pac.  R.  Go.  (D.  G.  1874)  11  N. 
B.  R.  193,  Fed.  Gas.  No.  2,315. 

The  authority  of  congress  to  enact 
a  uniform  law  on  the  subject  of  bank- 
ruptcy includes  the  authority  to  pro- 
vide for  its  administration,  to  select 
and  designate  the  courts  which  are  to 
have  jurisdiction  under  it,  and  to  reg- 
ulate the  modes  of  procedure.  Goodall 
V.  Tuttle  (D.  G.  1872)  7  N.  B.  R.  193. 
Fed.  Gas.  No.  5,533;  Mitchell  v.  Great 
Works  Mill.  &  Mfg.  Go.  (G.  C  1843) 
Fed.  Gas.  No.  9,662;  McLean  y.  Lafay- 
ette Bank  (G.  G.  1843)  Fed.  Gas.  No. 
8,885. 

The  bankruptcy  act  does  not  deprive 
creditors  of  their  property  without  due 
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proceM  of  law  because  it  does  net  pro- 
vide for  notice  to  them,  of  the  filing  of 
t  Toluntary  petition  nor  require  per- 
•onal  service  of  notice  of  the  applica- 
tion for  discharge  in  voluntary  proceed- 
ings* nor  on  the  theory  that  the  notice 
provided  for  is  unreasonably  short  or 
the  right  to  oppose  the  discharge  un- 
reasonably restricted.  Hanover  Nat. 
Bank  v.  Moyses  (1902)  186  U.  S.  181, 
22  Sup.  Gt  857,  46  L.  Ed.  1113. 

The  penal  and  criminal  provisions  of 
the  bankruptcy  act  do  not  render  it 
unconstitutional,  since  it  is  competent 
for  congress  to  enforce,  by  suitable 
penalties,  all  legislation  necessary  or 
proper  to  the  execution  of  the  powers 
with  which  it  is  intrusted,  and  any  act 
committed  with  a  view  to  evading  such 
legislation,  or  fraudulently  securing  its 
benefits,  may  be  made  an  offense  against 
the  United  States.  U.  S.  v.  Fox  (1877) 
96  U.  S.  670,  24  L.  Ed.  588. 

With  reference  to  the  constitutional 
requirement  that  bankruptcy  laws  shall 
be  **uniform  throughout  the  United 
States,*'  it  is  held  that  the  uniformity 
required  is  geographical  and  not  per- 
sonal, and  that  no  limitation  is  imposed 
open  congress  as  to  the  classification 
of  persons  who  are  to  be  affected  by 
such  laws,  provided  only  that  the  laws 
than  have  uniform  operation  through- 
oot  the  United  States.  For  this  rea- 
son, the  present  bankruptcy  act  is  not 
lacking  in  the  ''uniformity"  required  by 
the  constitution,  although  it  discrim- 
ioates,  in  respect  to  the  right  to  file  a 
voluntary  petition,  between  natural 
and  artificial  persons,  withholding  that 
right  from  all  corporations.  Neluer  is 
it  invalid  because,  in  respect  to  amen- 
ability to  involuntary  proceedings,  it 
distinguishes  between  different  classes 
of  corporations,  being  made  applicable 
only  to  those  of  a  certain  character  or 
eogaged  in  certain  pursuits,  and  also 
between  different  classes  of  natural 
persons,  exempting  wage-earners  and 
fanners.  Nor  is  the  classification  ac- 
toally  adopted  by  congress  unreasonable 
or  beyond  the  limits  of  its  discretion. 
Hanover  Nat  Bank  v.  Moyses  (1902) 
186  U.  S.  181,  22  Sup.  Ot.  867,  46  L. 
Ed.  1113,  8  Am.  Bankr.  Rep.  1;  Leidigh 
Carriage  Co.  v.  Stengel  (1899)  95  Fed. 
637, 37  G.  O.  A.  210,  2  Am.  Bankr.  Rep. 
383. 

The  bankruptcy  a<!t  Is  not  deprived  of 
the  uniformity  required  by  the  constl- 
totion  because  it  adopts  the  exemp- 
tion laws  of  the  several  states,  to  the 
extent  of  according  to  the  bankrupt  the 
exemptions  allowed  him  by  the  law  of 
the  state  of  his  domicile.  Hanover 
Nat  Bank  v.  Moyses  (1902)  186  U.  S. 
181,  22  Sup.  Gt  867,  46  L.  Ed.  1113,  8 
Am.  Bankr.  Rep.  1;  In  re  Deckert  (G. 
C.  1874)  10  N.  B.  Bw  1,  Fed.  Gas.  No. 
3.728;  Darling  v.  Berry  (G.  G.  1882)  18 
Fed.  659;  In  re  Beckerford  (G.  G.  1870) 
4  N.  B.  R.  203,  Fed.  Gas.  No.  1,209; 
In  re  Jordan  (D.  G.  1873)  Fed.  Gas. 
No.  7,514;  In  re  Duerson  (D.  G.  1876) 
13  N.  B.  R.  183,  .Fed.  Gas.  No.  4,117: 


Dozier  v.  Wilson  (1890)  84  Ga.  301,  10 
S.  E.  743. 

The  provisions  of  the  bankruptcy  act 
applying  to  an  estate  in  bankruptcy 
the  varying  laws  of  the  states  with 
reference  to  the  bankrupt's  wife's  right 
of  dower  and  the  priority  of  claims,  do 
not  deprive  the  act  of  the  requisite 
uniformity,  nor  amount  to  an  unlawful 
delegation  of  the  legislative  power  of 
congress  to  the  several  states.  Han- 
over Nat  Bank  v.  Moyses  (1902)  186 
U.  S.  181,  22  Sup.  Gt  857,  46  U  Ed. 
1113,  8  Am.  Bankr.  Rep.  1;  Thomas 
V.  Woods  (1909)  173  Fed.  585,  97  G. 
a  A.  535,  23  Am.  Bankr.  Rep.  132. 

Although  the  bankruptcy  *act  invades 
and  annuls  vested  rights,  and  impairs 
or  destroys  the  obligation  of  contracts, 
by  releasing  debtors  from  their  obliga- 
tions upon  a  partial  payment  or  without 
any  payment  at  all,  even  in  respect  to 
debts  contracted  before  the  enactment 
of  the  law,  and  making  its  provisions 
compulsory  upon  creditors,  it  is  not  for 
that  reason  unconstitutional.  In  re 
Kean  (D.  G.  1873)  8  N.  B.  R.  367,  Fed. 
Gas.  No.  7,630;  In  re  Smith  (D.  G. 
1873)  8  N,  B.  R.  401,  Fed.  Gas.  No.  12,- 
986;  Evans  v.  Eaton  (G.  G.  1816)  Fed. 
Gas.  No.  4,559;  In  re  Owens  (D.  G. 
1875)  12  N.  B.  It  518,  Fed.  Gas.  No. 
10,632;  Keene  v.  Mould  (1847)  16  Ohio, 
12;  Morse  v.  Hovey  (1846)  1  Barb.  Gh. 
(N.  Y.)  404;  In  re  Klein  (G.  G.  1843) 
Fed,  Gas.  No.  7,865;  Loud  v.  Pierce 
(1845)  25  Me.  233;  Gutter  v.  Folsom 
(1845)  17  N.  H.  139. 

Gongress  is  not  prevented  by  any- 
thhig  contained  in  the  constitution  from 
destroying  any  Uen  upon  the  property 
of  the  bankrupt,  if  it  shall  be  deemed 
necessary  for  the  effective  working  of 
the  law  and  for  preserving  the  equal 
rights  of  creditors,  whether  such  lien 
was  created  by  contract,  statute,  or 
judgment  In  re  Jordan  (D.  G.  1873) 
8  N.  B.  R.  180,  Fed.  Gas.  No.  7,514.  If 
the  prohibition  against  laws  impairing 
the  obligation  of  contracts  could  be 
construed  as  applying  to  congress,  the 
bankruptcy  act  would  not  be  liable  to 
this  objection,  in  respect  to  that  part 
of  it  which  operates  to  dissolve  liens 
acquired  within  four  months  prior  to 
the  proceedings,  for  such  liens  relate 
only  to  the  remedy  for  the  enforcement 
of  the  contract,  and  not  to  the  obliga- 
tion of  the  contract  In  re  Rhoads  (D. 
G.  1899)  96  Fed.  399,  3  Am.  Bankr. 
Rep.  380;  Gorner  v.  Miller  (Md.  Gt 
Gom.  Pleas)  1  N.  B.  R.  403. 

2.  Policy  and  purpose  of  aot^-In  re- 
spect to  the  distribution  of  property, 
it  is  the  Intention  of  the  bankruptcy 
act  to  divide  the  estate  of  the  bankrupt 
between  himself,  his  wife,  and  his  chil- 
dren on  the  one  hand,  and  his  cred- 
itors on  the  other  hand,  as  the  laws 
of  the  state  of  his  domicile  authorise 
its  division  under  like  circumstances. 
In  re  McKenzie  (1905)  142  Fed.  383, 
73  G.  0.  A.  483,  16  Am.  Bankr.  Rep. 
679;    Huriey  v.  Devlin    (D.  C.  1907) 
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151  Fed.  910,  18  Am.  Bankr.  Rep.  627. 
It  is  the  intention  to  save  to  the  bank- 
rupt and  his  family  every  right  and 
exemption  which  would  have  been  theirs 
as  against  creditors  enforcing  claims 
by  ordinary  judicial  process.  In  re 
Cohn  (D.  O.  1909)  171  Fed.  568,  22 
Am.  Bankn  Hep.  761.  It  is  the  further 
purpose  of  the  act  to  reUeve  an  honest 
debtor,  who  shows  himself  entitled  to 
its  benefits,  from  any  further  legal 
prosecution  for  his  debts,  in  order  to 
enable  him  to  start  afresh  in  business 
life.  In  re  Swofford  Bros.  Dry  Goods 
Co.  (D.  0.  1910)  180  Fed.  649,  25  Am. 
Bankr.  Rep.  282. 

The  primary  and  principal  purpose  of 
the  law  regards  the  rights  of  creditorsi 
and  it  is  its  intent  to  secure  an  abso- 
lutely equal  and  impartial  distribution 
of  the  assets  among  the  creditors,  aa 
speedily  as  possible,  preventing  all 
preferences  and  favoritism,  defeating  all 
fraudulent  attempts  to  secrete  prop-, 
ertyf  and  providing  a  remedy  against 
every  act  by  which  a  failing  debtor 
seeks  an  unequal  distribution.  Pirie  v. 
Chicago  Title  &  Trust  Co.  (1901)  182 
U.  S.  488,  21  Sup.  Ct  906,  45  L.  Ed. 
1171,  5  Am.  Bankr.  Rep.  814;  In  re 
Blount  (D,  C.  1906)  142  Fed.  263,  16 
Am.  Bankr.  Rep.  97;  In  re  Swofford 
Bros.  Dry  Goods  Co.  (D.  C.  1910)  180 
Fed.  549,  25  Am.  Bankr.  Rep.  282; 
Webb's  Trustee  v.  Lynchburg  Shoe  Co. 
(1908)  107  Va.  807,  60  S.  E.  130;  Whit- 
weU  V.  Wright  (Sup.  1909)  115  N.  Y. 
Supp.  48;  Hewitt  v.  Boston  Straw 
Board  Co.  <1913)  214  Mass.  260,  101 
N,  E.  424;  Pope  v.  Title  Guaranty  & 
Surety  Co.  (1913)  152  Wis.  611,  140  N. 
W.  348;  Utah  Ass'n  of  Creditmen  y. 
Boyle  Furniture  Co.  (Utah,  1913)  136 
Pac  572.  It  is  the  duty  of  the  courts 
to  carry  this  purpose  into  effect  to  the 
extent  which  the  language  of  the  stat- 
ute justifies,  and  not  to  tolerate  any 
scheme  or  artifice  to  evade  the  letter 
and  spirit  of  the  law.  In  re  Blount 
(D.  C.  1906)  142  Fed.  263,  16  Am. 
Bankr.  Rep.  97.  No  state  court  has 
power  to  suspend  the  operation  of  the 
bankruptcy  law,  or  to  restrain  a  judg- 
ment debtor  from  availing  himself  of 
its  provisions.  In  re  Kepecs  (Sup. 
1910)  123  N.  T.  Supp.  872. 

A  municipal  ordinance  which  requir- 
ed members  of  the  city's  fire  depart- 
ment to  make  prompt  payment  of  all 
necessary  personal  and  household  ex- 
penses, and  provided  that  the  failure  of 
a  fireman  to  do  so  should  be  ground 
for  discharging  him,  was  held  ^;o  be 
superseded  and  invalidated  by  the  bank- 
ruptcy law,  in  so  far  as  it  affected 
debts  of  a  fireman  which  would  be  dis- 
chargeable in  a  bankruptcy  proceeding 
pending  against  him.  In  re  Hicks  (D. 
C.  1905)  133  Fed.  739,  13  Am  Bankr. 
,Rep.  654. 

The  maker  of  a  judgment  note  con- 
taining a  waiver  of  "all  rights  under  the 
bankruptcy  laws  of  the  United  States" 
is  not  tkeveby  estopped  from  setting 
up  a  subsequent  discharge  in  bankrupt- 
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cy  as  a  defense  to  his  liability,  since 
the  waiver  is  void  as  contrary  to  pub- 
lic policy.  May  v.  Merchants'  &  Me- 
chanics' Bank  (1885)  109  Pa.  145. 

3.  Interpretation  and  construction  of 
bankruptcy  act^^The  bankruptcy  law  is 
a  remedial  statute  and  should  not  be 
subjected  to  a  narrow  or  illiberal  inter- 
pretation; it  should  be  construed  rea- 
sonably and  according  to  the  fair  im- 
port of  its  terms,  with  a  view  to  effect 
its  objects  and  to  promote  justice. 
Botts  V.  Hammond  (1900)  99  Fed.  916, 
40  C.  C.  A.  179,  3  Am.  Bankr.  Rep. 
775;  Blake,  Moffitt  &  Towne  v.  Fran- 
cis-Valentine Co.  (D.  C.  1898)  89  Fed. 
691,  1  Am.  Bankr.  Rep.  372;  Norcrosa 
V.  Nathan  (D.  C.  1900)  99  Fed.  414,  3 
Am.  Bankr.  Rep.  613;  Southern  Loan 
&  Trust  Co.  V.  Benbow  (D.  C.  1899) 
96  Fed.  514,  3  Am.  Bankr.  Rep.  9;  In 
re  Muller  (D.  C.  1869)  3  N.  B.  R.  329, 
Fed.  Cas.  No.  9,912;  In  re  Mallory  (D. 
C.  1871)  Fed.  Cas.  No.  8,991,  6  N.  B. 
R.  22;  Mims  v.  Lockett  (1856)  20  Ga. 
474;  CampbeU  v.  Perkins  (1853)  8  N. 
Y.  430.  Statutory  provisions  as  to  the 
conditions  on  which  bankrupts  may  be 
discharged  are  remedial,  and  the  strict 
rules  of  construction  appropriate  to 
retrospective  laws  are  not  applicable 
to  them.  In  re  Scott  (D.  C.  1904)  126 
Fed.  981,  11  Am.  Bankr.  Rep.  327. 

Where  provisions  of  the  bankruptcy 
act  of  1867  were  construed  by  the 
courts,  a  court  is  justified  in  giving 
the  same  construction  to  similar  pro- 
visions in  the  present  bankruptcy  act. 
In  re  Levin  (1910)  176  Fed.  177,  99 
0.  C*  A.  531,  23  Am.  Bankr.  Rep.  845. 

Those  provisions  of  the  act  which 
confer  jurisdiction  and  powers  on  the 
courts  of  bankruptcy  are  to  be  con- 
strued liberally,  not  narrowly,  in  order 
that  the  act  may  have  the  beneficial 
effect  intended  by  congress  and  be  ca- 
pable of  harmonious  execution.  Mur- 
ray V.  Real  (D.  C.  1899)  97  Fed.  567, 
3  Am.  Bankr.  Rep.  284;  Southern  Loan 
&  Trust  Co.  V.  Benbow  (D.  C.  1899) 
96  Fed.  514,  3  Am.  Bankr.  Rep.  9;  In 
re  California  Pac.  R.  Co.  (D.  C.  1874) 
11  N.  B.  R  193,  Fed.  Cas.  No.  2.315. 

The  provisions  of  the  act  prescribing 
the  requisites  of  a  composition  with 
creditors  are  to  be  strictly  construed 
as  against  those  who  seek  by  this 
means  to  deprive  nonassendng  creditors 
of  their  right  to  have  the  debtor's  prop- 
erty administered  upon  and  distributed 
ill  the  ordinary  course  of  bankruptcy 
proceedings.  In  re  Rider  (D.  C.  1899) 
96  Fed.  808,  3  Am.  Bankr.  Rep.  178. 

A  provision  in  the  first  section  of  the 
bankruptcy  act  that  a  given  word 
"shall"  include  a  certain  thing,  does 
not  necessarily  exclude  other  meanings. 
In  re  Harper  (D.  C.  1910)  175  Fed. 
412,  23  Am.  Bankr.  Rep.  918.  On 
questions  of  the  construction  of  the 
bankruptcy  act,  opinions  expressed  by 
individual  members  of  congress  in  the 
debates  on  the  passage  of  the  act,  as  to 
the  object  and  effect. of  its  particular 
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daoBes,  are  entitled  to  little  or  no 
weight  Carter  v.  Hobbs  (D.  C.  1899) 
92  Fed.  594,  1  Am.  Bankr.  Rep.  215. 

The  proceeding  contemplated  by  the 
bankraptcy  act  is  not  a  mere  personal 
action  against  the  bankrupt  for  the 
collection  of  debts,  but  is  also  a  pro- 
ceeding in  rem  to  impound  all  of  his 
noDezempt  property  and  to  distribute 
it  equitably  among  his  creditors;  and 
hence  the  court  must,  if  possible,  so 
construe  the  act  as  to  secure  uniformi- 
ty in  its  administration.  HiUs  v.  F.  D. 
McKinniss  Co.  (D.  C.  1910)  188  Fed. 
1012,  26  Am.  Bankr.  Rep.  329.  In 
construing  its  terms  giving  or  exclud- 
ing its  benefits,  resort  must  be  had  to 
their  meaning  in  the  common  law,  rath- 
er than  in  the  local  law  of  the  state 
where  the  proceedings  are  had.  Austill 
V.  Crawford  (1845)  7  Ala.  335. 

In  construing  the  bankruptcy  law, 
the  federal  courts  are  not  bound  by 
decisions  of  state  courts  upon  similar 
terms  in  the  insolvency  law  of  the 
state.  In  re  Ejiight  (C.  C.  1871)  8 
N.  B.  R.  436,  Fed.  Cas.  No.  7,880;  In 
re  Plotke  (1900)  104  Fed.  964,  44  C. 
C.  A.  282.  5  Am.  Bankr.  Rep.  171. 
The  construction  or  interpretation  of 
the  various  provisions  of  the  bank- 
ruptcy act,  as  settled  by  the  decisions 
of  the  federal  courts,  particularly  the 
Supreme  Court,  will  be  accepted  and 
applied  by  the  state  courts,  in  all  cases 
before  them  arising  under  or  involving 
that  statute,  without  an  independent 
consideration  of  the  question  presented, 
if  applicable  rulings  of  the  federal 
courts  are  brought  to  their  notice. 
Rugely  V.  Robinson  (1851)  19  Ala.  404; 
Bnmham  v.  Ft.  Dodge  Grocery  Co. 
(1909)  144  Iowa,  577,  123  N.  W.  220; 
Stewart  v.  Hoffman  (1905)  31  Mont. 
184,  77  Pac.  689,  81  Pac.  3;  Mount  v. 
Manhattan  Co.  (1886)  41  N.  J.  Eq.  211, 
3    AtL    726;     Wagner    v.    Bumham 


(1909)  224  Pa.  586,  73  AU.  990;  Fer- 
rell  V.  Madigan  (1882)  76  Va.  195; 
Bank  of  Garrison  v.  MaUey  (1910)  103 
Tex.  562,  131  S.  W.  1064;  Broadnax 
V.  Bradford  (1874)  50  Ala.  270;  Rus- 
sell V.  Cheatham  (1847)  8  Smedes  & 
M.    (Miss.)    703;     Kreitz    v.    Egelboff 

(1910)  231  Mo.  694,  132  S.  W.  1124. 

4.  Repealino  aott^— Section  60b,-  as 
amended  June  25,  1910  (post,  §  9644), 
did  not  repeal  section  67f  (post,  i 
9651),  and  hence  a  petition  by  a  bank- 
rupt's trustee  to  enjoin  the  enforcement 
ot  the  judgment  recovered  against  the 
bankrupt  within  four  months  was  not 
defective  for  failure  to  charge  that  the 
creditor  at  the  time  he  recovered  the 
judgment  had  reasonable  cause  to  be- 
lieve its  enforcement  would  effect  a 
preference.  In  re  Petersen  (1912)  200 
Fed.  739,  119  0.  0.  A.  183. 

5:  Retroaetive  operation^^A  retro- 
spective effect  will  not  be  given  to  Act 
June  25,  1910,  §  8,  amending  t  47a, 
subd.  2  (post,  i  9631),  by  giving  trus- 
tee in  bankruptcy  the  rights  of  a  credi- 
tor holding  a  lito  so  as  to  defeat  title 
of  conditional  vendor  under  a  contract 
of  sale,  which  because  unregistered 
was,  under  Code  Va.  1904,  §  2462,  void 
as  to  hen  creditors  without  notice. 
Holt  V.  Henley  (1914)  34  S.  Ct.  459, 
232  U.  S.  637,  58  L.  Ed.  767,  revers- 
ing decree  (1912)  193  Fed.  1020,  113 
O.  C.  A.  87. 

Section  47a(2),  as  amended  by  Act 
June  25,  1910,  §  8  (post,  §  9631),  is 
purely  remedial  and  may  properly  be 
given  a  retroactive  effect  and  applied 
to  contracts  of  conditional  sale  made 
prior  to  its  enactment  which  by  the 
state  law  are  void  as  to  certain  classes 
of  creditors.  In  re  Farmers'  Co-opern- 
tive  Co.  of  Barlow,  N.  D.  (D.  0.  1913) 
202  Fed.  1008. 


CHAPTER  TWO 
Creation  of  Courts  of  Bankruptcy  and  Their  Jurisdiction 

§  9586.  (Act  July  1,  1898,  c.  541,  §  2,  as  amended.  Act  Feb.  5,  1903, 
c.  487,  §  1,  and  Act  June  25,  1910,  c.  412,  §§  1,  2.)  Courts  of 
bankruptcy ;  jurisdiction  and  powers. 
The  courts  of  bankruptcy  as  hereinbefore  defined,  viz,  the  dis- 
trict courts  of  the  United  States  in  the  several  States,  the  su- 
preme court  of  the  District  of  Columbia,  the  district  courts  of  the 
several  Territories,  and  the  United  States  courts  in  the  Indian  Ter- 
ritory and  the  District  of  Alaska,  are  hereby  made  courts  of  bank- 
ruptcy, and  are  hereby  invested,  within  their  respective  territorial 
limits  as  now  established,  or  as  they  may  be  hereafter  changed,  with 
such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings,  in  vacation  in  cham- 
bers and  during  their  respective  terms,  as  they  are  now  or  may  be 
hereafter  held,  to  (1)  adjudge  persons  bankrupt  who  have  had  their 
principal  place  of  business,  resided,  or  had  their  domicile  within  their 
respective  territorial  jurisdictions  for  the  preceding  six  months,  or 
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the  greater  portion  thereof,  or  who  do  not  have  their  principal  place 
of  business,  reside,  or  have  their  domicile  within  the  United  States, 
but  have  property  within  their  jurisdictions,  or  who  have  been  ad- 
judged bankrupts  by  courts  of  competent  jurisdiction  without  the 
United  States  and  have  property  within  their  jurisdictions ;  (2)  allow 
claims,  disallow  claims,  reconsider  allowed  or  disallowed  claims,  and 
allow  or  disallow  them  against  bankrupt  estates ;  (3)  appoint  receivers 
or  the  marshals,  upon  application  of  parties  in  interest,  in  case  the 
courts  shall  find  it  absolutely  necessary,  for  the  preservation  of  estates, 
to  take  charge  of  the  property  of  bankrupts  after  the  filing  of  the  peti- 
tion and  until  it  is  dismissed  or  the  trustee  is  qualified ;  (4)  arraign, 
try,  and  punish  bankrupts,  officers,  and  other  persons,  and  the 
agents,  officers,  members  of  the  board  of  directors  or  trustees,  or 
other  similar  controlling  bodies,  of  corporations  for  violations  of 
this  act,  in  accordance  with  the  laws  of  procedure  of  the  United 
States  now  in  force,  or  «uch  as  may  be  hereafter  enacted,  regulating^ 
trials  for  the  alleged  violation  of  laws  of  the  United  States;  (5)  au- 
thorize the  business  of  bankrujpts  to  be  conducted  for  limited  periods 
by  receivers,  the  marshals,  or  trustees,  if  necessary  in  the  best  in- 
terests of  the  estates,  and  allow  such  officers  additional  compensation 
for  such  services,  as  provided  in  section  forty-eight  of  this  act;  (6) 
bring  in  and  substitute  additional  persons  or  parties  in  proceedings 
in  bankruptcy  when  necessary  for  the  complete  determination  of  a 
matter  in  controversy;  (7)  cause  the  estates  of  bankrupts  to  be  col- 
lected, reduced  to  money  and  distributed,  and  determine  controversies 
in  relation  thereto,  except  as  herein  otherwise  provided;  (8)  close 
estates,  whenever  it  appears  that  they  have  been  fully  administered, 
by  approving  the  final  accounts  and  discharging  the  trustees,  and  re- 
open them  whenever  it  appears  they  were  closed  before  being  fully 
administered;  (9)  confirm  or  reject  compositions  between  debtors 
and  their  creditors,  and  set  aside  compositions  and  reinstate  the  cases ; 
(10)  consider  and  confirm,  modify  or  overrule,  or  return,  with  instruc- 
tions for  further  proceedings,  records  and  findings  certified  to  them 
by  referees;  (11)  determine  all  claims  of  bankrupts  to  their  exemp- 
tions; (12)  discharge  or  refuse  to  discharge  bankrupts  and  set  aside 
discharges  and  reinstate  the  cases;  (13)  enforce  obedience  by  bank- 
rupts, officers,  and  other  persons  to  all  lawful  orders,  by  fine  or 'im- 
prisonment or  fine  and  imprisonment;  (14)  extradite  bankrupts  from 
their  respective  districts  to  other  districts;  (15)  make  such  orders, 
issue  such  process,  and  enter  such  judgments  in  addition  to  those  spe- 
cifically provided  for  as  may  be  necessary  for  the  enforcement  of  the 
provisions  of  this  act;  (16)  punish  persons  for  contempts  committed 
before  referees;  (17)  pursuant  to  the  recommendation  of  creditors, 
or  when  they  neglect  to  recommend  the  appointment  of  trustees,  ap- 
point trustees,  and  upon  complaints  of  creditors,  remove  trustees  for 
cause  upon  hearings  and  after  notices  to  them ;  (18)  tax  costs,  when- 
ever they  are  allowed  by  law,  and  render  judgments  therefor  against 
the  unsuccessful  party,  or  the  successful  party  for  cause,  or  in  part 
against  each  of  the  parties,  and  against  estates,  in  proceedings  in 
bankruptcy;  (19)  transfer  cases  to  other  courts  of  bankruptcy  and 
(20)  exercise  ancillary  jurisdiction  over  persons  or  property  within 
their  respective  territorial  limits  in  aid  of  a  receiver  or  trustee  ap- 
pointed in  any  bankruptcy  proceedings  pending  in  any  other  court  of 
bankruptcy. 

Nothing  in  this  section  contained  shall  be  construed  to  deprive  a 
court  of  bankruptcy  of  any  power  it  would  possess  were  certain 
specific  powers  not  herein  enumerated.  (30  Stat.  545.  32  Stat. 
797.    36  Stat.  838,  839.) 

In  this  section,  as  originally  enacted,  clause  5  thereof  was  as  follows: 

''(6)  authorize  ^e  business  of  bankrupts  to  be  conducted  for  limited  periods 
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bj  receivers,  the  marshals,  or  trastees,  if  necessary  in  the  best  interests  of  the 
estates ;" 

It  was  amended  by  Act  Feb.  6,  1903,  c  487,  1 1,  cited  above,  by  adding  to 
dause  5,  at  the  end  thereof,  the  words  "and  allow  such  officers  additional  com- 
pensation for  snch  services,  but  not  at  a  greater  rate  than  in  this  act  allowed 
tmstees  for  similar  services.*' 

It  was  further  amended  by  Act  June  29,  1910,  c.  412,  i  1,  by  changing  the 
provision  ad^ed  by  said  previous  amendment  so  as  to  read  "and  allow  such 
officers  additional  compensation  for  such  services,  as  provided  in  section  forty- 
eight  of  this  act ;"   making  said  clause  5  read  as  set  forth  here. 

In  the  section,  as  originally  enacted,  also,  the  numbered  clauses  ended  with 
daase  19,  as  follows: 

'*and  (19)  transfer  cases  to  other  courts  of  banlsruptcy." 

It  was  amended  by  said  Act  June  29, 1910,  c.  412,  S  2,  cited  above,  by  strik- 
ing from  clause  19  the  word  "and,"  and  adding  a  new  clause,  to  be  known  as 
clause  20,  making  the  section  read  as  set  forth  here. 

Section  19  of  said  first  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat  801, 
provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it 
took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conform- 
ably to  the  provisions  of  the  original  act. 

Section  14  of  said  second  amendatory  Act  June  25,  1910,  c  412,  36  Stat. 
842,  also  provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending 
when  it  took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  the  original  act  as  previously  amended. 

Further  as  to  extradition  of  bankrupts  see  post,  {  9594.  See,  also,  ante,  | 
1695. 
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I.  JURISDICTION   OF   COURTS  OF 
BANKRUPTCY  . 

1.  Courts  of  bankruptcy.~The  bank- 
ruptcy act  intends  and  provides  for  only 
one  court  of  bankruptcy  within  each 
judicial  district,  although  there  may  be 
several  district  judges  attached  to,  or 
authorized  to  hold,  the  court.  In  re 
Steele  (D.  G.  1008)  161  Fed.  886,  20 
Am.  Bankr.  Rep.  687. 

A  district  court  does  not  cease  to 
exist  because  of  a«  vacancy  in  the  office 
of  judge,  in  such  sense  that  proceed- 
ings in  bankruptcy  may  not  be  institut- 
ed therein;  but  in  such  a  case  it  is  the 
duty  of  the  clerk  to  receive  and  file  the 
petition  when  offered,  and  it  seems 
that  he  may  also  issue  a  subpcena  there- 
on, tested  in  his  own  name.  In  re 
Urban  &  Suburban  Realty  Title  Co.  (D. 
G.  1904)  132  Fed.  140,  12  Am.  Bankr. 
Rep.  687. 

2.  General  principles  of  Jurisdiotion  in 
bankruptcy.^-A  court  of  bankruptcy 
derives  all  its  jurisdiction  from  the 
statute  which  creates  it.  In  re  Wil- 
liams (D.  C.  1903)  120  Fed.  88,  9  Am. 
Bankr.  Rep.  741;  Jobbins  v.  Montague 
(D.  C.  1872)  6  N.  B.  R#  509,  Fed.  Gas. 
No.  7,330.  Its  proceedings  are  open 
to  collateral  impeachment  pn  questions 
of  jurisdiction.  Adams  v.  Terrell  (D. 
C.  1878)  Fed.  Gas.  No.  79a  The  rec- 
ord of  a  bankruptcy  court  must  disclose 
the  facts  necessary  to  confer  jurisdic- 
tion in  any  particular  case.  Smith  v. 
Engle  (1876)  44  Iowa,  265.  But  com- 
pare In  re  Golumbia  Real  Estate  Go. 
(D.   C.   1900)    101   Fed.   965,   4   Am. 
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Bankr.  Rep.  411;  AUen  t.  Thompson 
<D.  C.  1882)  10  Fed.  116.  When  the 
jurisdiction  of  a  court  of  bankruptcy  ia 
shown  to  have  attached,  the  subsequent 
proceedings  are  presumed  to  have  been 
regular,  and  the  decision  of  the  court, 
whether  correct  or  not,  on  every  ques- 
tion properly  arising  in  the  case,  is 
binding  and  conclusive  on  all  other 
courts  until  reversed  on  appeal.  In  re 
Casey  (D.  C:  1912)  105  Fed.  322,  28 
Am.  Bankr.  Rep.  359;  In  re  Marion 
Contract  &  Construction  Co.  (D.  C. 
1909)  166  Fed.  618,  22  Am.  Bankr. 
Rep.  81;  In  re  Columbia  Real  Estate 
Co.  (D.  C.  1900)  101  Fed.  965,  4  Am. 
Bankr.  Rep.  411. 

In  a  bill  filed  in  a  state  court  by  a 
bankrupt  to  enjoin  a  judgment  which 
had  been  included  in  his  schedule,  it 
was  not  necessary  to  plead  the  juris- 
diction of  the  court  which  granted  the 
discharge.  Reed  v.  Vaugn  (1847)  10 
Mo.  447. 

A  court  of  bankruptcy  has  unlimited 
jurisdiction  in  respect  of  its  powers 
over  proceedings  in  bankruptcy,  con- 
ferred by  this  section.  Sabin  v.  Larkin- 
Green  Logging  Co.  (D.  C.  1914)  218 
Fed.  984,  judgment  affirmed  Larkin- 
Green  Logging  Co.  v.  Sabin  (C.  C.  A« 
1916)  222  Fed.  814.  But  it  has  no 
jurisdiction  under  the  bankruptcy  act 
of  independent  suits  at  law  or  in  equi- 
ty. Marjrman  v.  S.  G.  Dreyfus  Co. 
(Ark.  1915)  174  S.  W.  549. 

The  jurisdiction  of  bankruptcy  courts 
includes  everything  necessary  to  settie, 
administer,  and  distribute  the  bank- 
rupt's estate,  but  it  does  not  include  the 
protection  of  property  set  over  to  the 
bankrupt  as  exempt  from  adverse  liens. 
Jeffries  v.  Bartiett  (O.  C.  1884)  20  Fed. 
496,  498. 

The  general  rule  that  a  court  has  no 
power  to  set  aside  or  modify  its  judg- 
ments or  decrees  after  the  term  does 
not  apply  to  orders  and  decrees  in  a 
bankruptcy  proceeding  as  to  which 
there  are  no  separate  terms.  In  re 
Burr  Mfg.  &  Supply  Co.  (1914)  217 
Fed.  16,  133  C.  C.  A.  126,  reversing  or- 
der (D.  C.  1913)  209  Fed.  138. 

The  fact  that  a  state  is  a  creditor  of 
the  bankrupt,  and  therefore  in  a  cer- 
tain sense  a  party  to  the  proceeding, 
does  not  affect  the  jurisdiction  of  the 
bankruptcy  court.  In  re  Greenville  & 
C.  R.  Co.  (D.  C.  1872)  Fed.  Cas.  No. 
5,787. 

Where  proceedings  in  bankruptcy  af- 
fect property  not  embraced  in  tbe  assets 
of  the  bankrup^  they  can  bind  only  such 
persons  in  interest  as  have  actual  no- 
tice of  them;  but  in  so  far  as  the  pro- 
ceedings affect  only  the  assets  in  bank- 
ruptcy, they  are  in  the  nature  of  pro- 
ceedings in  rem  and  conclusive  upon  all 
persons,  actual  notice  not  being  essen- 
tial to  the  jurisdiction  of  the  court. 
'  Hanover  Nat  Bank  v.  Moyses  (1902) 
186  U.  S.  181,  22  Sup.  Ct  857,  46  L. 
Ed.  1113,  8  Am.  Bankr.  Rep.  1;  In  re 
Judkins  (D.  C.  1875)  Fed.  Cas.  No.  7,- 
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660;    Rayl  r.  Lapham  (1875)  27  Ohio 
St.  452. 

3.  JurisdlotfOB  of  bankruptcy  ooartt 
exclu8lve.^The  jurisdiction  of  the  bank- 
ruptcy courts  in  all  proceedings  in 
bankruptcy  is  exclusive  of  all  other 
courts,  and  such  proceedings  include 
all  matters  of  administration,  such  as 
the  allowance,  rejection,  and  reconsid- 
eration of  claims,  the  reduction  of  es- 
tates to  money,  and  its  distribution, 
the  determination  of  the  preferences 
and  priorities  to  be  accorded  to  claims 
presented  for  allowance  and  payment 
in  regular  course,  and  the  supervision 
and  control  of  trustees  and  others  who 
are  employed  to  assist  them.  United 
States  Fidelity  &  Guaranty  0>.  v.  Bray 
(1912)  225  U.  S.  205,  32  Sup.  Ct  620, 
56  L.  Ed.  1055,  28  Am.  Bankr.  Rep.  207. 

The  jurisdiction  of  a  court  of  bank- 
ruptcy over  the  property  of  a  bank- 
rupt estate  is  exclusive  from  the  time 
of  the  filing  of  the  petition,  and  it  has 
no  power  to  surrender  its  exclusive 
control  over  the  administration  of  such 
property  to  any  other  court.  Hence  a 
court  of  bankruptcy  will  not  direct  the 
surrender  of  vessels,  in  the  possession 
of  its  receiver  and  admittedly  belong- 
ing to  a  bankrupt  estate,  to  an  admiral- 
ty court  to  answer  to  tiie  suit  of  a  libel- 
ant, who  desires  to  enforce  maritime 
liens  against  them,  although  for  a  lia- 
bility which  arose  before  the  bankrupt- 
cy. The  Casco  (D.  C.  1916)  230  Fed. 
929. 

Upon  a  valid  adjudication  of  bank- 
ruptcy, the  jurisdiction  of  the  court  of 
bankruptcy,  which  attaches  from  the 
time  of  the  filing  of  the  petition,  to  ad- 
minister the  property  of  the  bankrupt, 
is  exclusive,  and  no  other  court,  after 
the  filing  of  such  petition,  can  make  any 
order  or  decree  which  will  deprive  it  of 
such  exclusive  jurisdiction,  nor  can 
the  court  of  bankruptcy  itself  properly 
surrender  it  to  another  court.  In  re 
Sage  (D.  O.  1915)  224  Fed.  525,  35 
Am.  Bankr.  Rep.  436;  Commercial 
Trust  &  Savings  Bank  v.  Busch-Grace 
Produce  Co.  (C.  C.  A.  1916)  228  Fed. 
300. 

In  all  matters  which  properly  con- 
cern the  administration  of  an  estate  in 
bankruptcy,  the  jurisdiction  of  the  prop- 
er federal  court  is  exclusive  and  not  to 
be  shared  with  any  state  court,  and  is 
plenary  and  not  to  be  interfered  with. 
In  re  Anderson  (1885)  23  Fed.  482;  In 
re  Barrow  (D.  C.  1868)  1  N.  B.  R.  481, 
Fed.  Cas.  No.  1,057;  Newman  y.  Fisher 
(1873)  37  Md.  259. 

The  purpose  of  the  bankruptcy  law 
is  to  bring  all  the  property  of  the  bank- 
rupt into  the  court  of  bankruptcy  for 
administration,  and  that  court  is  fur- 
nished with  all  the  needful  power  to 
collect  the  assets,  settie  all  conflicting 
claims  or  liens  upon  such  property,  and 
cause  it  to  be  distributed  to  those  who 
are  entitled  to  share  in  it.  In  re 
Sacchi  (C.  0.  1872)  Fed.  Cas.  No.  12,- 
200. 
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M  the  property  and  dstate  of  the 
bankrupt  are  considered  as  in  custodia 
legis  from  the  date  of  the  adjudication, 
if  not  from  the  time  of  filing  the  peti- 
tion. In  re  Weinger,  Bergman  &  Co. 
(D.  a  1903)  126  Fed.  875,  11  Am. 
Bankr.  Rep.  424;  In  re  Wells  (D.  O. 
1902)  114  Fed.  222,  8  Am.  Bankr.  Rep. 
75;  Beekman  Lumber  Co.  v.  Acme 
Harvester  Co.  (1908)  215  Mo.  221,  114 
S.  W.  1087;  Zeigler  v.  Shomo  (1875) 
78  Pa.  357.  And  all  such  property  is 
under  the  jurisdiction  and  control  of 
the  court  of  bankruptcy,  in  which  court 
alone  all  persons  who  claim  rights  in 
*  the  property  so  sequestrated,  or  who 
seek  to  participate  in  its  distribution, 
must  assert  their  claims,  the  jurisdiction 
of  the  federal  court  in  this  particular 
being  not  only  paramount  but  exclusive. 
Leidigh  Carriage  Co.  y.  Stengel  (1899) 
96  Fed.  637,  37  C.  C.  A.  210,  2  Am. 
Bankr.  Rep.  383;  Carter  y.  Hobbs  (D. 
C.  1899)  92  Fed.  594,  1  Am.  Bankr. 
Rep.  215;  In  re  Fisher  (D.  C.  1899) 
96  Fed.  89,  3  Am.  Bankr.  Rep.  406; 
In  re  Smith  (D.  C.  1899)  92  Fed.  135, 
2  Am.  Bankr.  Rep.  9;  In  re  Anderson 
(D.  C.  1885)  23  Fed.  482;  Davis  v.  An- 
derson (D.  C.  1872)  6  N.  B.  R.  145, 
Fed.  Cas.  No.  8,623;  Zeigler  v.  Shomo 
(1875)  78  Pa.  857. 

All  the  property  which  is  brought 
within  the  administration  of  the  court 
of  bankruptcy  is  subject  to  its  sole  or- 
ders and  disposition,  and  so  remains 
during  the  entire  time  the  proceeding 
in  bankruptcy  is  pending.  Markson  v. 
Haney  (1874)  47  Ind.  31. 

An  adjudication  of  bankruptcy  vests 
the  bankruptcy  court  with  exclusive  ju- 
risdiction to  administer  the  property  of 
the  bankrupt,  as  against  any  state  court 
which  may  have  obtained  possession 
of  such  property  through  proceedings 
institoted  within  four  months  prior  to 
the  adjudication,  and  it  is  immaterial 
that  the  proceedings  in  the  state  court 
were  for  the  enforcement  of  valid  Hens 
not  affected  by  the  bankruptcy  act  In 
re  Knight  (D.  C.  1903)  125  Fed.  35,  11 
Am.  Bankr.  Rep.  1. 

When  the  lien  of  an  attachment  from 
a  state  court  is  annulled  by  an  adju- 
dication in  bankruptcy,  such  court  los- 
es jurisdiction  of  the  property,  which 
passes  into  the  exclusive  jurisdiction 
of  the  court  of  bankruptcy,  and  the 
question  of  comity  cannot  affect  such 
jurisdiction.  In  re  Tune  (D.  C.  1902) 
115  Fed.  906,  8  Am.  Bankr.  Rep.  285. 

When  a  general  assignment  for  the 
benefit  of  creditors  is  made  by  a  debt- 
or, the  same  being  an  act  of  bankrupt- 
cy, the  right  immediately  arises  in  his 
creditors  to  have  the  estate  administer- 
ed under  the  bankruptcy  law;'  and 
where  the  enforcement  of  this  right  is 
demanded  by  a  proper  proceeding  with- 
in four  months  after  its  inception,  no 
action  by  any  court  in  any  suit  brought 
after  the  commission  of  the  act  of 
bankruptcy  can  defeat  it,  without  the 
consent  of  the  court  of  bankruptcy* 


whose  jurisdiction  ii  exclusive,  and,  on 
the  making  of  the  adjudication,  relates 
back  to  the  act  of  bankruptcy.  In  re 
Knight  (D.  C.  1903)  125  Fed.  35,  11 
Am.  Bankr.  Rep.  1. 

The  bankruptcy  law  gives  to  courts 
of  bankruptcy  full  power  to  enjoin  all 
persons  within  their  jurisdiction  from 
doing  any  act  that  will  interfere  with 
or  prevent  its  due  administration, 
whether  such  persons  are  parties  to 
the  proceedings  or  not;  and  where  they 
are  litigants  in  a  state  court,  no  rule 
of  comity  requires  the  court  of  bank- 
ruptcy to  compel  persons  whose  rights 
under  the  bankruptcy  law  as  jeopardiz- 
ed by  such  litigation  to  resort  to  the 
state  court  for  protection.  In  re  Horn- 
stein  (D.  C.  1903)  122  Fed.  266,  10 
Am.  Bankr.  Rep.  308. 

4.  Waiver  of  objeetlont  to  Juritdlo- 
tiOHd^An  alleged  bankrupt  who  files  a 
motion  to  dismiss  the  petition  against 
him,  and  appears  in  court  to  testify  in 
support  of  allegations  made  therein, 
thereby  waives  any  merely  technical 
objection  to  the  jurisdiction  of  the 
court  over  his  person  and  estate.  In  re 
Smith  (D.  C.  1902)  117  Fed.  961,  9 
Am.  Bankr.  Rep.  98. 

In  a  proceeding  in  bankruptcy  against 
stockholders  of  a  corporation  to  com- 
pel the  delivery  of  their  stock  to  the 
bankrupt's  trustee,  the  stockholders, 
by  answering  to  the  merits,  waive  any 
objection  to  the  jurisdiction  of  the  court 
to  determine  the  issue  of  title  to  the 
stock.  In  re  Mills  (D.  C.  1910)  179 
Fed.  409,  25  Am.  Bankr.  Rep.  278. 

5.  Territorial  limits  of  jurisdlotlon^- 

When  the  jurisdiction  of  a  court  of 
bankruptcy  has  attached  in  a  particular 
case  by  the  filing  of  a  petition  and  an 
adjudication  thereon,  the  authority  of 
the  court  in  respect  to  the  case  is  not 
territorially  restricted  to  the  bound- 
aries of  the  judicial  district  or  of  the 
state,  but  it  has  jurisdiction  of  the 
debtor's  entire  property  and  estate, 
wherever  situated,  of  debts  and  claims, 
wherever  payable,  and  of  creditors, 
wherever  they  reside.  Babbitt  v. 
Dutcher  (1910)  216  U.  S.  102,  30  Sup. 
Ct  372,  54  L.  Ed.  402,  17  Ann.  Cas. 
969,  23  Am.  Bankr.  Rep.  519;  Wood 
V.  Henderson  (1908)  210  U.  S.  246, 
28  Sup.  Ct  621,  52  L.  Ed.  1046,  20 
Am.  Bankr.  Rep.  1;  Thomas  v.  Woods 
(1909)  173  Fed.  585,  97  C.  C.  A.  535. 
23  Am.  Bankr.  Rep.  132;  Staunton  v. 
Wooden  (1910)  179  Fed.  61,  102  C. 
C.  A.  355,  24  Am.  Bankr.  Rep.  736;  In 
re  Dempster  (1909)  172  Fed.  353,  97 
C.  C.  A.  51,  22  Am.  Bankr.  Rep.  751; 
In  re  Munde  Pulp  Co.  (1907)  151  Fed. 
732,  81  C.  C.  A.  116,  18  Am.  Bankr. 
Rep.  56;  Guardian  Trust  Co.  v.  Kan- 
sas City  Southern  Ry.  (3o.  (1909)  171 
Fed.  43,  96  C.  C.  A.  285;  In  re  Granite 
City  Bank  (1905)  137  Fed.  818,  70  C. 
C.  A.  316,  14  Am.  Bankr.  Rep.  404; 
Markson  v.  Heaney  (C.  C.  1871)  4  N. 
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B.  R.  510,  F«d.  Oas.  No.  9,098;   Whit- 
ridge  V.  Taylor  (1872)  66  N.  O.  273. 

A  court  of  bankruptcy  may  issue  ci- 
tations to  persons  in  another  jurisdic- 
tion to  appear  before  it  in  respect  to 
matters  arising  in  the  administration 
of  an  estate  in  bankruptcy.  Staunton 
V.   Wooden    (1910)    179   Fed.   61,  102 

C.  C.  A.  355,  24  Am.  Bankr.  Rep.  736. 
The  jurisdiction  of  courts  of  bank- 
ruptcy is  confined  to  their  respective 
districts,  but  extends  to  all  matters 
and  proceedings  in  bankruptcy.  The 
jurisdiction  is  to  be  exercised  within 
their  respective  districts.  Each  court, 
within  its  own  district,  may  exercise 
the  powers  conferred,  but  those  pow- 
ers extend  to  all  matters  of  bank- 
ruptcy without  limitation.  Lathrop  v. 
Drake  (1875)  91  U.  S.  516,  23  L.  Ed. 
414. 

A  court  of  bankruptcy  cannot  issue 
process  to  be  enforced  in  another  ter- 
ritorial jurisdiction,  nor  make  a  sum- 
mary order  for  the  delivery  of  proper- 
ty which  must  be  there  enforced,  but 
such  an  order  can  only  be  obtained  by 
ancillary  proceedings  by  the  trustee 
in  the  court  of  the  district  where  It 
must  be  executed.  Staunton  v.  Wood- 
en <1910)  179  Fed.  61,  102  O.  O.  A. 
355,  24  Am.  Bankr.  Rep.  736;  In  re 
Waukesha  Water  Co.  (D.  C.  1902) 
116  Fed.  1009,  8  Am.  Bankr.  Rep. 
715;  In  re  WiUiams  (D.  C.  1903)  120 
Fed.  38,  9  Am.  Bankr.  Rep.  741;  In 
re  Steele  (D.  O.  1908)  161  Fed.  886, 
20  Am.  Bankr.  Rep.  446;  In  re  Alphin 
&  Lake  Cotton  Co.  (D.  C.  1904)  131 
Fed.  824,  12  Am.  Bankr.  Rep.  653. 

An  order  of  a  bankruptcy  court  of 
the  district  of  Massachusetts  against 
the  Bank  of  Commerce,  located  in  New 
Mexico,  was  without  efficacy  there;  the 
process  of  a  bankruptcy  court  being 
restricted  to  the  territorial  limits  of 
the  district.  In  re  Boston-Cerrillos 
Mines  Corporation  (D.  C.  1913)  206 
Fed.  794. 

The  right  of  extraterritorial  juris- 
diction in  bankruptcy  follows  the  ju- 
risdictional title  to  property,  and  the 
bankrupt's  estate,  wherever  located, 
only  in  so  far  as  outside  parties  sub- 
mit to  or  are  found  within  the  jurisdic- 
tion of  the  court,  or  where,  in  order  to 
share  in  the  administration  of  the 
estate,  they  submit  to  the  jurisdiction 
of  the  court  in  the  district  where  the 
proceedings  are  located.  In  re  J.  &  M. 
Schwartz   (D.  C.  1913)  204  Fed.  326. 

6.  Jurisdiction  dependent  on  resl- 
idenoe  or  domiciie^Under  this  section, 
in  order  to  confer  jurisdiction,  it  is 
essential  that  the  alleged  bankrupt  ei- 
ther had  his  principal  place  of  business, 
or  his  residence  or  his  domicile,  within 
the  division  of  the  district  in  which 
jurisdiction  is  Invoked.  In  re  Lemen 
(D.  C.  1912)  208  Fed.  80. 

The  residence  or  domicile  of  the 
bankrupt  within  the  territorial  juris- 
diction of  the  court,  for  the  prescribed 
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period  of  time  before  the  filing  of  a  pe- 
tition by  or  against  him,  is  an  essen- 
tial jurisdictional  fact,  without  the  ex- 
istence of  which  the  court  will  have  no 
authority  to  proceed,  as  it  is  the  fact 
which  determines  the  court  in  which 
the  proceedings  are  to  be  taken.  Fo- 
garty  v.  Gerrity  (D.  C.  1870)  4  N.  B. 
R.  450,  Fed.  Cas.  No.  4,895;  In  re 
Leighton  (D.  C.  1871)  6  N.  B.  R.  95, 
Fed.  Cas.  No.  8,221;  In  re  Little  (D. 
O.  1868)  2  N.  B.  R.  294,  Fed.  Cas.  No. 
8,391;  In  re  Palmer  (D.  C.  1867)  1 
N.  B.  R.  213,  Fed.  Cas.  No.  10,680. 

The  jurisdictional  fact  of  the  bank-, 
rupt's  residence  or  domicile  within  the 
territorial  limits  of  the  court  for  the 
prescribed  length  of  time  must  appear 
affirmatively  and  distinctly  in  the  pro- 
ceedings, and  not  be  left  to  presump- 
tion or  conjecture.  In  re  Plotke 
(1900)  104  Fed.  964,  44  C.  C.  A.  282, 
5  Am.  Bankr.  Rep.  171. 

The  requirement  of  the  statute  as  to 
residence  or  domicile  within  the  dis- 
trict, as  a  basis  of  jurisdiction,  can- 
not be  waived  by  the  bankrupt  or  the 
creditors.  Neither  consent  nor  failure 
to  object  can  confer  authority  to  pro- 
ceed upon  a  court  which  would  not  have 
jurisdiction  under  the  express  lan- 
guage of  the  statute.  Fogarty  v.  Ger- 
rity (D.-C.  1870)  Fed.  Cas.  No.  4,895; 
In  re  Pahner  (D.  C.  1867)  1  N.  B.  R. 
213,  Fed.  Cas.  No.  10,680. 

An  alleged  bankrupt,  by  pleading  to 
the  merits  in  its  answer  and  otherwise 
submitting  to  the  jurisdiction,  held  to 
have  waived  its  objection  that  the  pro- 
ceeding was  not  brought  in  the  division 
of  its  domicile.  Clark-Herrin-Campbell 
Co.  V.  H.  B.  Claflin  Co.  (1914)  218 
Fed.  429,  134  C.  C.  A.  229. 

A  bankrupt  who  has  procured  the 
dismissal  of  involuntary  proceedings 
against  him,  on  his  sworn  plea  denying 
his  residence  within  the  district  and 
asserting  it  to  be  within  another  dis- 
trict which  he  names,  may  be  estopped 
to  object  to  the  jurisdiction  of  the 
court  in  the  latter  district,  when  fresh 
proceedings  are  commenced  against 
him  there  by  the  same  creditors.  Long 
V.  Lockman  (D.  C.  1905)  135  Fed.  197, 
14  Am.  Bankr.  Rep.  172. 

When  the  jurisdiction  of  a  court  of 
bankruptcy  is  invoked  on  the  ground  of 
residence  or  domicile,  or  the  location  of 
the  principal  place  of  business,  it  must 
be  within  the  judicial  district  where 
the  petition  is  filed.  It  is  not  enough 
that  it  should  be  within  the  same 
state.  If  a  debtor  resides  or  has  his 
principal  place  of  business  in  the  north- 
ern district  of  New  York,  a  petition 
filed  by  or  against  him  in  the  southern 
district  of  New  York  will  be  dismissed 
for  want  of  jurisdiction.  In  re  Palmer 
(D.  O.  1867)  1  N.  B.  R.  213,  Fed.  Cas. 
No.  10,680;  Fogarty  v.  Gerrity  (D.  C. 
1870)  Fed.  Cas.  No.  4,895, 

Residence  and  domicile  are  not  the 
samet  and  an   averment  of  residence 
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is  not  the  equiyalent  of  an  averment  of 
domicile  for  the  purpose  of  supporting 
JDiisdiction  in  the  courts  of  the  Unit- 
ed States.  Marks  y.  Marks  (O.  G. 
1896)  75  Fed.  821.  And  see  In  re 
Watson  (D.  O.  1871)  4  N.  B.  R.  618, 
Fed.  Gas.  No.  17^2;  HaskeU  ▼.  Bai- 
ley (1894)  63  Fed,  873,  11  O.  O.  A. 
476;  Danahy  v.  National  Bank  of  Den- 
ison  (1894)  64  Fed.  148,  12  G.  G. 
A.  75;  Poppenhanser  v.  India  Rubber 
(3omb  Go.  (O.  G.  1883)  14  Fed.  707; 
McDonald  ▼.  Salem  Flour  Mills  Co.  (G. 
C.  1887)  31  Fed.  577;  Bartlett  v.  New 
York  (1861)  5  Sandf.  (N.  Y.)  44; 
In  re  Gameou  (1904)  127  Fed.  677, 
62  G.  G.  A«  403,  11  Am.  Bankr.  Rep. 
679;  Anderson  v.  Anderson  (1869)  42 
Vt.  350,  1  Am.  Rep.  334;  Salem  ▼. 
Lyme  (1860)  29  Gonn.  74;  In  re  Lem- 
en  (D.  G.  1912)  208  Fed.  80,  30  Am. 
Bankr.  Rep.  638. 

The  meaning  of  the  word  "residence" 
as  used  in  this  section  is  fulfilled  by 
relationship  to  the  territory  arising 
from  location,  which  does  not  rise  to 
the  dignity  of  a  domiciliary  condition, 
and  which,  if  continued  for  the  requi- 
site proportion  of  the  six  months  im- 
mediately preceding  the  filing  of  the 
petition,  is  sufficient  to  confer  juris- 
diction. In  re  Lemen  (D.  G.  1912)  208 
Fed.  80. 

A  court  of  bankruptcy  has  jurisdic- 
tion of  a  petition  filed  by  a  debtor  who 
has  had  his  domicile  within  the  district 
for  the  preceding  six  months,  although, 
during  the  greater  portion  of  that  time 
he  has  resided  elsewhere,  either  in  an- 
other state  or  in  foreign  countries,  pro- 
vided there  was  no  abandonment  of  the 
original  domicile,  nor  acquisition  of  a 
new  one,  and  the  debtor  returned  to 
the  district,  before  the  filing  of  the  pe- 
tition, with  the  intention  of  making  his 
permanent  home  there.  In  re  Williams 
(D.  G.  1900)  99  Fed.  544,  3  Am. 
Bankr.  Rep.  677;  In  re  Walker  (D. 
a  1868)  Fed.  Gas.  No.  17,061. 

One  who  went  from  New  York  to 
acquire  a  residence  in  New  Jersey  to 
bring  an  action  for  divorce  relinquished 
his  residence  and  doniicile  in  New  York 
within  this  section.  In  re  lipphart  (D« 
a  1912)  201  Fed.  103. 

Evidence  held  insufficient  to  show 
that  an  alleged  bankrupt  had  changed 
Ms  residence  from  Minnesota  to  Tex- 
as and  had  not  resided  in  Minnesota  for 
the  greater  part  of  six  months  next 
preceding  the  filing  of  the  petition.  In 
re  Hariey  (D.  G.  1913)  204  Fed.  126. 

For  the  purposes  of  jurisdiction  in 
bankruptcy  the  domicile  of  a  wife  fol- 
lows that  of  her  husband  during  the 
continuance  of  the  marriage  relation, 
bat  a  diTorce  leaves  the  wife  at  liberty 
to  dioose  and  fix  her  own  domicile. 
Bennett  v.  Bennett  (D.  G.  1867)  Fed. 
Cas.  No.  1,818;  Knickerbocker  Life 
Ins.  Go.  V.  Gorbach  (1871)  70  Pa.  150. 

A  minor  may  acquire  a  separate  dom- 
icile from  that  of  his  father  during  the 


latter's  life-time,  but  only  by  the  eman- 
cipation of  the  minor  and  a  complete 
surrender  of  the  parental  control  ei- 
ther to  the  minor  himself  or  to  some 
one  standing  in  the  place  of  the  parent 
as  to  the  choice  of  domicile.  Wool- 
ridge  V.  McKennna  (1881)  8  Fed.  650; 
Dresser  v.  Edison  Illuminating  Go. 
(1892)  49  Fed.  257.  See  In  re  Kings- 
ley  (D.  C.  1908)  160  Fed.  275,  20 
Am.  Bankr.  Rep.  427. 

To  give  jurisdiction  of  proceedings 
in  bankruptcy  it  is  requisite  that  resi- 
dence within  the  district  should  be 
bona  fide;  and  the  removal  of  a  person 
from  one  district  to  another  for  the 
express  purpose  of  filing  a  petition 
in  bankruptcy  therein,  and  with  the  in- 
tention of  leaving  the  district  as  soon 
as  he  obtained  a  discharge,  does  not 
make  him  a  resident  so  as  to  confer 
jurisdiction  on  the  court.  In  re  Gar- 
neau  (1904)  127  Fed.  677,  62  G.  G.  A. 
403,  11  Am.  Bankr.  Rep.  679. 

But  if  there  is  an  actual  intention  to 
take  up  a  permanent  residence  in  the 
district  to  which  the  removal  is  made, 
it  is  no  sufficient  reason  for  refusing 
to  take  jurisdiction  that  the  party  was 
primarily  actuated  by  a  desire  to  file 
his  petition  in  bankruptcy  in  that  par* 
ticular  court,  or,  generally  speaking, 
to  get  a  case  into  a  federal  court 
which  otherwise  would  not  have  had 
jurisdiction  of  it.  See  Gardner  v.  Sharp 
(G.  C.  1826)  Fed.  Cas.  No.  5,236; 
Robertson  v.  Garson,  19  Wall.  94,  22 
L.  Ed.  178;  Gatlett  v.  Pacific  Ins.  Co. 
(C.  C.  1826)  Fed.  Cas.  No.  2,517; 
Briggs  V.  French  (G.  C.  1835)  Fed. 
Cas.  No.  1,871;  Case  y.  Clarke  (C.  C. 
1828)  Fed.  Cas.  No.  2,490;  Johnson  v. 
MoneU  (G.  G.  1869)  Fed.  Gas.  No.  7,- 
399. 

7.  — —  Prfneipai  place  of  businestd^ 

When  a  petition  in  bankruptcy  is  filed 
in  the  district  within  which  the  alleged 
bankrupt  has  had  his  principal  place  of 
business  for  the  requisite  length  of 
time,  jurisdiction  is  not  dependent  on 
the  place  of  his  residence  or  domicile, 
which,  in  this  case  is  immaterial.  In 
re  Alabama  &  C.  R.  Go.  (C.  C.  1872) 
Fed.  Cas.  No.  124;  Ex  parte  Hall  (C. 
G.  1842)  Fed.  Cas.  No.  5,919.  But  if 
the  alleged  bankrupt  is  not  shown  to 
have  any  place  of  business,  or  to  have 
had  a  place  of  business  within  the  dis- 
trict for  the  prescribed  length  of  time, 
then  jurisdiction  must  depend  upon  ei- 
ther residence  or  domicile.  In  re  Plot- 
ke  (1900)  104  Fed.  964,  44  C.  C.  A. 
282,  5  Am.  Bankr.  Rep.  171;  In  re 
lipphart  (D.  C.  1912)  201  Fed.  108, 
28  Am.  Bankr.  Rep.  705. 

When  the  same  person  is  engaged  in 
various  occupations  or  pursuits,  it  be- 
comes necessary  to  determine  as  a 
question  of  fact  which  is  his  "principal" 
business,  or  that  in  which  the  major 
part  of  his  capital  is  invested,  which 
engages  the  chief  part  of  his  time  and 
efforts,  or  on  which  he  principally  de- 
pends for  his  income.     In  re  Mackey 
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(D.  0.  1901)  110  Fed.  355,  6  Am. 
Bankr.  Rep.  577.  See  In  re  Foster 
(D.  O.  1860)  Fed.  Cas.  No.  4,962. 

Where  a  petitioner  in  voluntary  bank- 
raptcy  resides  in  one  district  and  is 
there  employed  as  a  clerk  in  a  store, 
but  is  engaged  in  trade  on  his  own  ac- 
count, as  a  general  merchant,  in  an- 
other district,  the  court  in  the  latter 
district  has  jurisdiction  of  his  petition, 
the  bankrupt's  principal  place  of  busi- 
ness being  within  its  territorial  limits. 
In  re  Brice  (D.  G.  1899)  93  Fed.  942, 
2  Am.  Bankr.  Rep.  197. 

The  bankrupt  may  be  said  to  have  his 
principal  place  of  business  within  the 
district,  though  the  only  business  car- 
ried on  there  is  that  which  he  trans- 
acts as  agent  and  attorney  for  another 
person.  In  re  Baily  (D.  C.  1868)  Fed. 
Gas.  No.  753.  Or  though  he  merely 
works  there  as  a  clerk  to  the  succes- 
sors in  the  business  in  which  he  had 
previously  failed.  In  re  Belcher  (D. 
G.  1868)  Fed.  Cas.  No.  1,237.  One 
employed  at  small  salary  as  rate  clerk 
and  attorney  in  fact,  and  to  indorse  bank 
paper,  has  no  "place  of  business"  with- 
in this  section.  In  re  lipphart  (D.  0. 
1912)  201  Fed.  103. 

In  the  case  of  a  corporation  organiz- 
ed under  the  laws  of  one  state  but 
which  carries  on  business  in  another 
state  or  in  several  other  states,  it  is 
not  necessary  that  proceedings  in  bank- 
ruptcy should  be  instituted  in  the  fed- 
eral court  in  the  state  from  which  it 
derives  its  charter  (though  that  court 
would  have  jurisdiction  by  reason  of  the 
"domicile"  of  the  corporation),  but 
may  be  maintained  in  that  diistrict, 
wherever  it  may  be,  in  which  the  com- 
pany has  its  chief  or  principal  place  of 
business.  In  re  Munger  Vehicle  Tire 
Co.  (1908)-  159  Fed.  901,  87  G.  C.  A. 
81,  19  Am.  Bankr.  Rep.  785;  In  re 
Alaska  American  Fish  Co.  (D.  C.  1908) 
162  Fed.  498,  20  Am.  Bankr.  Rep.  712; 
Dressel  v.  North  State  Lumber  Co. 
(D.  G.  1901)  107  Fed.  255,  5  Am. 
Bankr.  Rep.  711;  In  re  Magid-Hope 
Silk  Mfg.  Co.  VD.  C.  1901)  110  Fed. 
352,  6  Am.  Bankr.  Rep.  610;  Tiffany 
V.  La  Plume  Condensed  Milk  Co.  (D.  C. 
1905)  141  Fed.  444,  15  Am.  Bankr. 
Rep.  413;  Home  Powder  Go.  v.  Geis 
(C.  C.  A.  1913)  204  Fed.  568,  29  Am. 
Bankr.  Rep.  580. 

The  whereabouts  of  the  principal 
place  of  business  of  a  corporation,  for 
the  purposes  of  jurisdiction  in  bank- 
ruptcy proceedings  against  it,  is  a  ques- 
tion of  fact,  and  the  decision  of  it  is  not 
controlled  either  by  the  place  of  incorpo- 
ration or  by  any  provision  in  the  charter 
of  the  company  as  to  where  its  prin- 
cipal office  shall  be  located.  In  re  San 
Antonio  Land  &  Irr.  Co.  (D.  G.  1916) 
228  Fed.  984;  In  re  R.  H.  Penning- 
ton &  Co.  (D.  C.  1915)  228  Fed.  388; 
In  re  E.  &  G.  Theater  Co.  (D.  C.  1915) 
223  Fed.  657;  In  re  Pennsylvania 
Consol.  Coal  Co.  (D.  C.  1908)  163  Fed. 
579,  20  Am.  Bankr.  Rep.  872;  In  re 
Guanacevi  Tunnel  Co.  (1912)  201  Fed. 
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316,  29  Am.  Bankr.  Rep.  229;  In  re 
Wenatchee- Stratford  Orchard  Co.  (D. 
C.  1913)  205  Fed.  964,  30  Am.  Bankr. 
Rep.  540;  In  re  Beiermeister  Bros.  Co. 
(D.  C.  1913)  208  Fed.  945. 

In  determining  in  what  jurisdictioa 
the  principal  place  of  business  of  a 
bankrupt  corporation  is  located,  doubt 
should  be  resolved  in  favor  of  that  ju- 
risdiction where  it  obtained  its  corpo- 
rate existence,  and  where  it  is  usually 
required  to  maintain  an  office.  Where 
the  assets  and  most  of  the  creditors 
of  a  Missouri  corporation  were  in  that 
state,  and  it  was  required  to  keep  an 
office  there,  and  the  only  business  trans- 
acted in  New  Tork  during  the  last  six 
months  was  trying  to  reorganise,  it  not 
being  in  active  business,  its  principal 
place  of  business  was  not  in  New  York, 
and  the  court  there  will  not  assume  ju- 
risdiction to  declare  it  bankrupt.  In  re 
Tennessee  Const  Co.  (D.  a  1913)  207 
Fed.  203. 

It  is  immaterial  that  a  corporation 
which  maintains  its  principal  place  of 
business  in  a  state  other  than  that  in 
which  it  was  incorporated  has  not  com- 
plied with  the  law9  of  the  foreign  state, 
as  to  filing  its  articles  of  incorporation, 
paying  a  license  fee,  or  other  require- 
ments necessary  to  its  lawful  right  to 
do  business  therein.  In  re  Duplex 
Radiator  Co.  (D.  C.  1906)  142  Fed. 
906,  16  Am.  Bankr.  Rep.  324;  In  re 
Perry  Aldrich  Co.  (D.  0.  1908)  165 
Fed.  249,  21  Am.  Bankr.  Rep.  244. 

In  order  that  a  corporation  shall  have 
a  principal  place  of  business  within  a 
district  of  another  state  than  that  of 
its  incorporation,  so  as  to  make  it  sub- 
ject to  bankruptcy  proceedings  in  such 
district,  it  must  have  been  actually 
doing  business  at  such  place  during  the 
greater  portion  of  the  preceding  six 
months,  and  where  a  foreign  corpora- 
tion had  in  fact  done  no  business  in  a 
district  for  more  than  three  years,  ow- 
ing to  the  appointment  of  receivers  for 
its  property,  the  mere  fact  of  its  hav- 
ing filed  a  certificate  in  a  public  office, 
designating  a  place  in  the  .  district  as 
its  principal  place  of  business,  is  not 
sufficient  to  give  the  court  in  such  dis- 
trict jurisdiction  of  proceedings  against 
it  In  re  Thomas  McNally  Co.  (D.  G. 
1913)  208  Fed.  291. 

Though  a  corporation  may  have  its 
"home  office"  in  one  state,  where  its 
officers  are  to  be  found,  and  where  its 
directors  meet,  its  records  are  kept, 
and  its  finances  administered,  this  is 
not  its  principal  place  of  business  if  its 
actual  operations  are  conducted  in  an- 
other state,  where  its  shops,  factories, 
mills  or  other  works  are  located.  In 
re  Alabama  &  C.  R.  Co.  (C.  C.  1874) 
Fed.  Cas.  No.  124. 

A  corporation  engaged  in  the  busi- 
ness of  mining  and  selling  coal  whose 
lands  and  mining  operations  are  all  in 
the  state  by  which  it  is  chartered  ia 
not  subject  to  bankruptcy  proceedings 
in  another  state,  although  it  may  main- 
tain its  principal  office  there.     In  re 
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TygarU  Biyer  Coal  Go.  (D.  G.  1913) 
203  Fed  17& 

Bat  if  a  corporation  shuts  down  its 
^ctory,  or  ceases  to  do  any  active  busi- 
ness at  the  place  where  its  plant  is 
located,  but  still  maintains  a  head  office 
in  another  state  or  district,  where  its 
ezecntive  and  finft"ff'fli  business  is  trans- 
acted, the  latter  becomes  its  principal 
place  of  business,  so  as  to  give  juris- 
diction to  the  federal  court  there.  In 
re  Hunger  Vehicle  Tire  Co.  (1908)  169 
Fed.  001,  87  a  C.  A.  81, 19  Am.  Bankr. 
Rep.  785;  In  re  Biarine.  Idachine  & 
Conveyor  Go.  (D.  C.  1899)  91  Fed. 
630,  1  Am.  Bankr.  Rep.  421.  Compare 
In  re  Little  (D.  G.  1868)  Fed.  Gas.  No. 
8^1. 

But  numerous  decisions  now  hold 
that,  where  a  corporation  operates  fac- 
tories, mills,  mines,  or  other  works  in 
one  state,  but  maintains  a  head  office 
in  anotheir  state,  from  which  supreme 
direction  and  control  are  exercised  over 
an  its  business,  and  where  its  directors 
hold  their  meetings,  its  records  and  ac- 
counts are  kept,  its  correspondence  con* 
ducted,  and  its  banking  business  mainly 
done,  it  is  the  latter  place,  and  not 
the  former,  wMch  constitutes  the  com- 
pany's principal  place  of  business,  and 
where  proceedings  in  bankruptcy  against 
it  may  be  instituted.  Burdick  y.  Dillon 
(1906)  144  Fed.  737,  75  C.  C.  A.  603; 
In  re  Marine  Machine  &  Conveyor  Co. 
(D.  C.  1899)  91  Fed.  630, 1  Am.  Bankr. 
Rep.  421 ;  In  re  Mathews  Consol.  Slate 
Co.  (D.  C.  1905)  144  Fed.  724,  15  Am. 
Bankr.  Rep.  779,  16  Am.  Bankr.  Rep. 
350;  In  re  Pennsylvania  Consol.  Coal 
Co.  (D.  C.  1908)  163  Fed.  579,  20  Am. 
Bankr.  Rep.  872. 

Where  a  company  having  both  its 
executive  offices  and  its  plant  in  one 
state  ceases  to  manufacture  any  prod- 
ucts, the  fact  that  it  continues  to  make 
sales  of  its  finished  goods  through  an 
agent  in  another  state  does  not  operate 
to  transfer  its  principal  place  of  busi- 
ness to  the  latter  state.  In  re  Elmira 
Steel  Co.  (D.  C.  1901)  109  Fed.  456,  5 
Am.  Bankr.  Rep.  484. 

Where  a  company,  incorporated  in  one 
state  and  doing  business  in  another, 
sold  most  of  its  stock  and  gave  up  its 
place  of  business,  and  went  into  the 
hands  of  receivers  appointed  by  a  court 
of  the  state  of  its  domicile,  who  took 
charge  of  the  remaining  property  in 
the  other  state,  ail  about  six  months 
before  the  filing  of  a  petition  in  bank- 
ruptcy against  it,  it  was  held  that  a 
federal  court  in  the  latter  state  had  no 
jurisdiction  of  the  petition.  In  re 
Perry  Aldrich  Co.  (D.  C.  1908)  166 
Fed.  249,  21  Am.  Bankr.  Rep.  244. 

Where  the  same  corporation  enjoys 
a  corporate  existence  by  legislative 
recognition  in  two  states  at  once,  and 
saccessive  petitions  in  bankruptcy  are 
filed  against  it  in  the  federal  courts 
within  each  of  those  states,  that  court 
which  first  acquires  jurisdiction  by  the 
filing  o£  the  petition  wiU  retain  it,  and 


must  be  permitted  to  exercise  it  to  the 
fullest  extent,  without  interference  by 
any  other  court.  In  re  Boston,  H.  & 
E.  R.  Go.  (C.  C.  1871)  Fed.  Gas.  No. 
1,677. 

Where  a  bankrupt  corporation  has  its 
domicile  in  one  judicial  district,  and 
its  principal  place  of  business  in  an- 
other, the  courts  of  bankruptcy  of  both 
districts  will  have  concurrent  jurisdic- 
tion of  involuntary  proceedings  in 
bankruptcy  against  it.  In  re  United 
Button  Co.  (D.  C.  1904)  137  Fed.  668, 
13  Am.  Bankr.  Rep.  454. 

8.  ^—  Length  of  duration  of  resi- 
dence er  domlclle^-For  the  purpose  of 
jurisdiction  in  bankruptcy  founded  on 
the  residence  or  domicile  of  the  debtor 
within  the  district,  it  is  settied,  first, 
that  it  is  not  necessary  that  the  resi- 
dence or  domicile  should  have  bet^ 
six  months  before  the  petition  in  bank- 
ruptcy, but  it  ia  sufficient  if  it  com- 
menced at  such  a  time  that  it  may  be 
said  to  have  included  "the  greater  por- 
tion thereof,"  that  is,  the  greater  por- 
tion of  the  preceding  six  months,  and 
second,  that  it  must  have  continued  in 
the  particular  district  for  at  least  one 
Of  more  days  over  three  months,  for 
iC  is  not  sufficient  that  the  debtor  should 
liave  resided  within  the  district  for  a 
longer  time  than  he  has  resided  in  any 
other  district;  in  addition  to  that,  his 
residence  must  have  continued  more 
than  three  months;  and  if,  during  the 
period  of  the  preceding  six  months,  the 
debtor  has  neither  resided,  had  his 
domicile,  nor  maintained  a  principal 
place  of  business  in  any  one  district 
for  so  long  a  period  as  three  months, 
then  there  is  no  court  in  which  a  pe- 
tition by  or  against  him  can  be  filed. 
In  re  *Plotke  (1900)  104  Fed.  964,  44 
C.  C.  A.  282,  5  Am.  Bankr.  Rep.  171; 
In  re  Williams  (D.  C.  1903)  120  Fed. 
34,  9  Am.  Bankr.  Rep.  736;  In  re 
Bemer  (1900)  2  Nat.  Bankr.  News, 
330;  Longley  Bros.  v.  McCann  (1909) 
90  Ark.  252,  119  S.  W.  268;  In  re 
Leighton  (D.  C.  1871)  5  N.  B.  R.  95, 
Fed.  Gas.  No.  8,221.  And  see  In  re 
Hurley  (D.  C.  1913)  204  Fed.  126,  29 
Am.  Bankr.  Rep.  567. 

A  court  of  bankruptcy  has  jurisdic- 
tion of  a  voluntary  petition  for  adju- 
dication in  bankruptcy,  fiiled  by  a  debt- 
or who  has  had  his  dondcile  within  the 
district  for  the  preceding  six  months, 
although,  during  the  greater  portion 
of  that  time,  he  has  resided  abroad, 
provided  there  was  no  abandonment 
of  the  original  domicile,  nor  acquisition 
of  a  new  one,  and  the  debtor  returned 
to  the  district  before  the  filing  of  the 
petition,  with  the  intention  of  making 
his  permanent  home  there.  In  re  Wil- 
Uams  (D.  C.  1900)  99  Fed.  544,  3  Am. 
Bankr.  Rep.  677. 

Where  a  traveling  gambler  had  re- 
sided in  a  particular  district  for  only 
two  months  prior  to  the  filing  of  a  pe- 
tition to  have  him  adjudged  a  bank- 
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rupt,  the  bankruptcy  coart  of  that  dis- 
trict had  no  jurisdiction  of  such  peti- 
tion. In  re  WUliams  (D.  O.  1903)  120 
Fed.  34,  9  Am.  Bankr.  Rep.  736. 

Under  the  provisions  of  this  section 
and  of  section  18  (post,  §  9602),  a  per- 
son who  is  beyond  the  territorial  limits 
of  a  bankruptcy  court  at  the  time  of 
the  filing  of  a  petition,  but  who  has 
for  more  than  a  year  prior  to  a  few 
days  before  the  filing  of  the  petition 
resided  within  the  district,  may  be  ad- 
judged a  bankrupt  on  personal  service 
and  publication  without  the  district,  al- 
though he  does  not  appear  in  the  pro- 
ceedings. Hills  V.  F.  D.  McKlnnisB 
Co.  (D.  C.  1910)  188  Fed.  1012,  26  Am. 
Bankr.  Rep.  329. 

The  bankrupt  established  his  domi- 
cile within  the  district  some  time  in 
Mhy,  1910.  He  continued  to  reside 
there  until  August  2d,  when,  being 
heavily  involved,  and  his  property  hav- 
ing been  attached,  he  absconded  and 
has  not  since  been  heard  from.  His 
wife  and  family  continued  to  reside 
within  the  district,  and  on  August  17th, 
a  petition  in  involuntary  bankruptcy 
was  filed  against*  him.  Held,  that  un- 
der the  rule  that  a  domicile  once  ac- 
quired is  presumed  to  continue  until 
it  is  shown  to  have  been  changed,  there 
being  no  evidence  of  an  intent  to  change 
the  domicile,  by  objecting  creditors,  the 
bankrupt  had  acquired  a  domicile  with- 
in the  district  for  the  greater  portion 
of  six  months  at  the  time  of  the  filing 
of  the  petition,  and  the  court  therefore 
had  jurisdiction  to  declare  him  a  bank- 
rupt. In  re  Oldstein  (D.  C.  1910)  182 
Fed.  409,  26  Am.  Bankr.  Rep.  188. 
And  see  In  re  Filer  (D.  G.  1900)  108 
Fed.  209,  6  Am.  Bankr.  Rep.  ^2. 

9.  Jurisdictlan*  dependeQt  on  amount 
of  debtSd— When  proceedings  in  bank- 
ruptcy are  involuntary  and  are  insti- 
tuted by  creditors,  it  is  a  jurisdictional 
requisite  that  the  person  or  corpora- 
tion proceeded  against  should  ''owe 
debts  to  the  amount  of  one  thousand 
dollars  or  over."    Post,  §  9588. 

Under  former  bankruptcy  laws,  it  was 
held  that  the  jurisdiction,  in  so  far 
as  it  depended  on  the  amount  of  in- 
debtedness, must  exist  at  the  time  of 
the  trial  and  adjudication,  and  that,  al- 
though the  debts  might  amount  to  the 
requisite  sum  at  the  time  of  filing  the 
petition,  yet  if  they  were  thereafter 
reduced  by  payments  made,  so  as  to 
amount  to  less  than  the  jurisdictional 
sum,  the  court  lost  jurisdiction  and 
could  not  make  an  adjudication.  In 
re  Skelley  (D.  0.  1871)  Fed.  Gas.  No. 
12,921.  But  see  In  re  Jacobson  (D.  G. 
1909)  181  Fed.  870,  24  Am.  Bankr. 
Rep.  927,  holding  that  the  statute 
should  be  construed  as  having  refer- 
ence to  the  amount  of  indebtedness  at 
the  time  of  the  commission  of  the  act 
of  bankruptcy  charged,  on  the  ground 
that,   when  a  debtor  commits  an  act 
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of  bankruptcy  denounced  by  the  stat- 
ute, his  creditors  immediately  acquire 
a  vested  right  to  avail  themselves  of  it, 
to  file  a  petition,  and  to  have  the  es- 
tate administered  by  the  court  of  bank- 
ruptcy. 

Where  a  petition  was  filed  against 
*  a  partnership  after  its  dissolution,  and 
its  indebtedness  was  not  shown  to 
reach  the  required  amount,  except  by 
including  some  debts  which  accrued 
after  the  dissolution  and  which  became 
obligations  of  the  firm  only  on  the 
ground  of  estoppel  in  .favor  of  such 
creditors  as  had  no  notice  of  the  dis- 
solution, it  was  held  that  the  court 
should  not  make  an  adjudication  of 
bankruptcy.  In  re  Pinson  &  Go.  <I>. 
O.  1910)  180  Fed.  787,  24  Am.  Bankr. 
Rep.  804. 

In  computing  the  amount  of  indebt- 
edness of  an  alleged  bankrupt,  the 
claims  of  preferred  creditors  must  be 
included,  if  their  preferences  were 
given  under  such  circumstances  as  to 
be  voidable,  since  they  will  be  entiUed 
to  prove  their  claims  in  the  bankruptcy 
proceedings  when  they  have  surren- 
dered their  preferences  or  when  the 
same  have  been  voluntarily  relinquish- 
ed. In  re  McMurtrey  &  Smith  (D. 
C.  1905)  142  Fed.  853,  15  Am.  Bankp. 
Rep.  427;  In  re  Tirre  (D.  G.  1899) 
95  Fed.  425,  2  Am.  Bankr.  Rep.  493; 
In  re  Norcross  (1899)  1  Am.  Bankr. 
Rep.  644,  1  Nat.  Bankr.  News,  257; 
In  re  Gain  (1899)  2  Am.  Bankr.  Rep. 
379. 

The  act  of  bankruptcy  charged  was 
the  making  of  a  general  assignment  by 
a  debtor  who,  at  the  time,  owed  much 
more  than  the  required  amount  Some 
of  the  creditors  assented  to  the  as- 
signment and  released  the  debtor  on 
receiving  their  proportional  part  of  the 
assets  covered  by  the  assignment  But 
other  creditors,  refusing  to  assent,  fill- 
ed a  petition  in  bankruptcy.  The  set- 
tiement  with  assenting  creditors  had 
then  reduced  the  ampunt  of  unreleased 
indebtedness  below  the  sum  of  one 
thousand  dollars.  Nevertheless  the 
court  held  that  it  had  jurisdiction  and 
that  an  adjudication  should  be  made,  on 
the  ground  that  the  released  debts 
should  be  regarded  as  still  existing  and 
unpaid,  at  least  for  the  purpose  of  the 
present  proceeding  and  in  order  to  se- 
cure to  the  nonassenting  creditors  the 
rights  and  remedies  with  which  they 
became  vested  upon  the  commission  of 
the  act  of  bankruptcy.  In  re  Jacob- 
son  (D.  G.  1909)  181  Fed.  870,  24  Ajn. 
Bankr.  Rep.  927. 

10.  jurisdiction  of  bankrupt's  person. 

—It  is  not  the  petition  in  bankruptcy 
which  confers  upon  the  court  jurisdic- 
tion of  the  subject-matter,  but  such  ju- 
risdiction is  conferred  by  the  statute, 
and  does  not  depend  upon  the  freedom 
of  the  petition  from  defects  in  form  or 
substance.  Jurisdiction  of  the  person 
of  the  bankrupt  is  acquired  by  the  filing 
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«f  the  petition  and  serring  a  copy  of  it, 
with  a  sabpcena,  apon  the  bankrupt 
Id  re  Brett  (D.  C.  1904>  130  Fed.  981, 
12  Am.  Bankr.  Rep.  492. 

II.  Sammary  Jurlsdietlon^—The  feder- 
al diBtrict  coarts  in  bankruptcy  are  au- 
thoriced  by  summary  proceedings  to  ad- 
miiuster  all  the  relief  which  a  court 
of  equity  could  administer  under  like 
drcamstances  upon  regular  proceed- 
ings. In  re  Wallace  (D.  C.  1868)  Fed. 
Cas.  No.  17,094. 

Where  persons  have  forcibly  and  un« 
lawfully  seized  and  taken  out  of  the  ju- 
dicial custody  of  a  court  of  bankruptcy 
property  which  had  lawfully  come  into 
its  possession  as  part  of  a  bankrupt's 
estate,  the  court  has  power  summarily 
to  require  them  to  restore  the  property. 
White  V.  Schloerb  (1900)  178  U.  S.  542, 
20  Sup.  Ct.  1007,  44  L.  Ed.  1183,  4 
Axn.  Bankr.  Rep.  178.  For  the  purpose 
of  this  rule  the  possession  of  a  receiver 
appointed  by  the  court,  or  its  marshal, 
or  a  trustee  in  bankruptcy,  is  the  pos- 
session of  the  court.  In  re  Landis  (D. 
G.  1907)  151  Fed.  896,  18  Am.  Bankr. 
Rep.  483.  But  where  a  receiver  in 
bankruptcy  delivered  certain  goods  in 
the  possession  of  the  bankrupt  to  a 
daimant,  on  the  ground  that  the  title 
to  the  property  was  in  the  claimant  and 
not  in  the  bankrupt,  the  court's  cus- 
tody of  the  property  was  thereby  sur- 
rendered, and  the  trustee  was  not  there- 
after entitled  to  recover  the  value  of 
the  property  against  the  claimant  in 
sommary  proceedings  on  an  order  to 
show  cause.  Hinds  v.  Moore  (1905) 
134  Fed.  221,  67  O.  O.  A.  149,  14 
Am.  Bankr.  Rep.  1. 

Property  which  is  in  the  actual  pos- 
session of  the  bankrupt  at  the  time  of 
the  filing  of  the  petition  and  the  ap- 
pointment of  a  receiver  is  construc- 
tively  in  the  possession  of  the  bank- 
ruptcy court,  and  a  stranger  who  there- 
after takes  the  property  on  a  writ  of 
replevin  from  a  state  court  may  be 
cited  before  the  referee  and  his  rights 
determined  in  a  summary  proceeding. 
In  re  Briskman  (D.  C.  1904)  132  Fed. 
201. 13  Am.  Bankr.  Rep.  57. 

Where  a  court  of  bankruptcy  by  its 
trustee  has  possession  of  a  bankrupt's 
property,  It  has  jurisdiction  to  deter- 
mine all  conflicting  claims  thereto.  In 
re  Wegman  Piano  Co.  (D.  C.  1915)  228 
Fed.  60. 

Custody  of  property  by  the  bankrupt- 
cy court,  though  acquired  by  agreement 
of  the  person  in  possession,  neverthe- 
less confers  jurisdiction  to  have  and 
determine  claims  to  the  ownership 
thereof.  In  re  Traunstein  (D.  C.  1915) 
225  Fed.  317. 

When  property  has  become  subject  to 
a  bankruptcy  court,  jurisdiction  exists 
to  determine  the  extent  and  character 
of  liens  thereon  and  rights  therein,  and 
to  bring  in  additional  parties  when  nec- 
essary to  a  complete  determination  of 
a  matter  in  controversy.  In  re  Na- 
tional Boat  &  Engine  Co.  (D.  C.  1914) 
216  Fed.  20& 


Where  a  mortgage  held  by  a  creditor, 
and  alleged  to  have  been  given  by  way 
of  a  preference,  is  foreclosed,  the  prop* 
erty  sold,  and  the  proceeds  deposited 
in  the  bankruptcy  court,  that  court  may 
determine  the  validity  of  the  mortgage 
on  a  petition  filed  by  the  trustee.  In 
re  Noel  (D.  C.  1905)  137  Fed.  694,  14 
Am.  Bankr.  Rep.  715. 

The  court  of  bankruptcy  has  summary 
Jurisdiction  over  all  contracts  made 
with  itself  respecting  the  bankrupt's 
property,  and  where  a  forthcoming  bond 
has  been  given  for  the  release  of  goods 
under  seizure,  the  court  may  summarily 
order  the  goods  or  their  value  to  be 
brought  into  court  by  the  parties  t« 
the  bond.    Rosenbaum  v.  Garnett  (C.  C. 

1879)  Fed.  Cas.  No.  12,053.  ' 

The  bankrupt  himself  is  always  sub- 
ject to  the  orders  of  the  court,  and 
a  proceeding  to  compel  him  to  surren- 
der money  or  property  which  is  claimed 
as  assets  of  his  estate  need  not  be  by 
a  bill  in  equity,  but  a  summary  peti- 
tion is  sufficient  In  re  Ettinger  (D.  C. 
1878)  Fed.  Cas.  No.  4,543.  And  the 
same  rule  applies  where  the  property 
is  held  for  him  by  an  agent,  trustee, 
or  other  representative  not  setting  up 
an  independent  claim  of  title  thereto. 
Clay  V.  Waters  (1910)  178  Fed.  385, 
101  C.  C.  A.  645,  24  Am.  Bankr.  Rep. 
293;  In  re  Baudouine  (D.  C.  1899) 
96  Fed.  536,  3  Am.  Bankr.  Rep.  55. 

As  a  trustee  in  bankruptcy  is  an  officer 
of  the  court,  and  his  possession  is  that 
of  the  court,  any  claimant  may  proceed, 
if  he  so  chooses,  by  summary  petition 
against  the  trustee  in  respect  to  any 
property  or  funds  in  the  latter's  hands. 
Ex  parte  Christy  (1845)  3  How.  292, 
11  L.  Ed.  603;  Ferguson  v.  Peckbam 
(D.  C.  1872)  6  N.  B.  R.  569,  Fed.  Cas. 
No.  4,741;  In  re  Evans  (D.  C.  1871) 
Fed.  Cas.  No.  4,551.  Compare  Hurst 
v.  Teft  (C.  C.  1874)  Fed.  Gas.  No.  6,- 
939. 

Jurisdiction  to  foreclose  a  mortgage 
on  the  estate  of  the  bankrupt,  at  the 
instance  of  the  mortgagee  or  holder,  is 
not  included  in  the  powers  to  be  exer- 
cised summarily  by  the  court  of  bank- 
ruptcy. In  re  Casey  (O.  C.  1873)  Fed. 
Cas.  No.  2,495. 

Where  property  which  has  been  seized 
as  the  property  of  the  bankrupt,  and 
has  thus  come  to  the  trustee's  hands,  is 
claimed  as  a  stranger  as  his  own,  it 
is  proper  for  the  claimant  to  proceed 
for  its  recovery  in  specie  by  petition 
to  the  court  of  bankruptcy.  Krippen- 
dorf  V.  Hyde  (1884)  110  U.  S.  276,  4 
Sup.  Ct  27,  28  L.  Ed.  145;  Keegan  v. 
King  (D.  O.  1899)  96  Fed.  758,  3  Am. 
Bankr.  Rep.  79;    In  re  Moses   (D.  C. 

1880)  1  Fed.  845;  In  re  Clark  (C.  C. 
3872)  Fed.  Cas.  No.  2,802;  In  re  Hart- 
hill  (D.  O.  1871)  Fed.  Cas.  No.  6,161. 

A  court  of  bankruptcy  held  to  have 
Jurisdiction  of  a  petition  by  lessors  of 
the  alleged  bankrupts  to  recover  the 
leased  premises,!  although  they  had 
been  sublet  with  the  lessors'  consent, 
and  before  the  hearing  a  composition 
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offered  by  the  bankmpts  had  been  con- 
firmed. In  re  Larkey  (D.  O.  1914)  214 
Fed.  867. 

A  trustee  in  bankruptcy  cannot  be 
compelled  to  resort  to  a  plenary  suit 
to  recover  the  possession  of  property 
where  his  right  is  not  contested,  bat 
any  one  withholiUng  the  possession, 
while  making  no  claim  to  the  property 
for  himself,  may  be  dealt  with  summari- 
ly. In  re  Moore  (D.  O.  1900)  104  Fed: 
869,  5  Am.  Bankr.  Rep.  151. 

Where  the  trustee  claims,  aff  assets 
of  the  estate,  property  which  is  in  the 
actual  i>os8ession  of  a  third  person  who 
asserts  his  own  title  thereto  in  oppo- 
sition to  the  bankrupt  or  the  trustee, 
whether  such  title  was  derived  from 
the  bankrupt  himself  before  the  pro- 
ceedings, or  from  an  Independent  source, 
the  rights  of  such  adverse  claimant  can- 
not be  adjudicated  in  a  summary  man- 
ner in  the  bankruptcy  proceeding  but 
only  in  a  plenary  suit  brought  against 
him  by  the  trustee.  Marshall  y.  Knox 
(1872)  16  Wall.  651,  21  L.  Ed.  481; 
Smith  V.  Mason  (1871)  14  Wall.  419,  20 
L.  Ed.  748;  In  re  Abraham  (1899)  93 
Fed.  767,  35  G.  O.  A.  592,  2  Am.  Bankr. 
Rep.  266;  Gamp  v.  Zellars  (1899)  94 
Fed.  799,  36  G.  G.  A.  501;  In  re  Rock- 
wood  (D.  G.  1899)  91  Fed.  863,  1  Am. 
Bankr.  Rep.  272;  In  re  KeUy  (D.  G. 
1899)  91  Fed.  504,  1  Am.  Bankr.  Rep. 
306;  In  re  Brodbine  (D.  G.  1899)  93 
Fed.  643,  2  Am.  Bankr.  Rep.  53;  In  re 
Gohn  (D.  G.  1899)  98  Fed.  75,  3  Am. 
Bankr.  Rep.  421;  In  re  Griffith  (D.  G. 
1899)  1  Nat.  Bankr.  News,  546;  In  re 
Fowler  (D.  G.  1899)  X  Nat  Bankr. 
News,  215;  In  re  Garter  (D.  G.  1899) 
1  Nat  Bankr.  News,  162;  In  re  Staib 
(D.  G.  1880)  3  Fed,  209;  In  re  Waits- 
felder  (D.  G.  1878)  18  N.  B.  R.  260, 
Fed.  Gas.  No.  17,048;  In  re  Stevens 
(D.  G.  1877)  Fed.  Gas.  No.  13,390;  In 
re  Evans  (D.  G.  1871)  Fed.  Gas.  No. 
4,551. 

A  trustee  of  a  bankrupt  corporation 
cannot  enforce  a  liability  for  an  unpaid 
stock  subscriptio^n  in  a  summary  pro- 
ceeding. In  re  Howe  Mfg.  Go.  (D.  G. 
1912)  193  Fed.  524,  27  Am.  Bankr. 
Rep.  477. 

The  court  of  bankruptcy  has  juris- 
diction to  summarily  try  and  determine 
the  merits  of  a  proceeding  to  punish 
relator  for  an  assault  on  a  trustee  in 
bankruptcy  in  the  performance  of  his 
duties  as  such,  as  a  contempt  of  such 
court  Ex  parte  0*Neal  (G.  G.  1903) 
126  Fed.  967. 

12.  Equitable  jurltdlotlon  and  pow- 
ers^—A  court  of  bankruptcy,  as  such, 
does  not  possess  the  chancery  powers 
of  a  court  of  unlimited  jurisdiction,  its 
equity  jurisdiction  being  limited  to  that 
conferred  by  this  section  of  the  bank- 
ruptcy act  namely,  such  as  is  neces- 
sary to  "enable  them  to  exercise  origi- 
nal jurisdiction  in  bankruptcy  proceed- 
ings." Nelson  v.  Svea  Pub.  Oo.  (D.  G. 
1910)  178  Fed.  13a 

Within  the  limits  of  their  own  par- 
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ticular  subject-matter,  the  courts  of 
bankruptcy  possess  the  powers  of 
courts  of  equity,  and  may  take  cog- 
nizance of  equitable  rights  and  claims^ 
follow  equitable  modes  of  procedure* 
and  administer  equitable  relief.  In  re 
Gillaspie  (D.  G.  1911)  190  Fed.  88,  27 
Am.  Bankr.  Rep.  59;  In  re  Swoftord 
Bros.  Dry  Goods  Go.  (D.  G.  1910)  180 
Fed.  549,  25  Am.  Bankr.  Rep.  282;  In 
re  Appel  (1908)  163  Fed.  1002,  90  G. 
G.  A.  172,  20  Am.  Bankr.  Rep.  890; 
In  re  Siegel-Hillman  Dry  Goods  Go. 
(D.  G.  1901)  111  Fed.  980,  7  Am. 
Bankr.  Rep.  351;  In  re  Rochford 
(1903)  124  Fed.  182,  59  G.  G.  A.  388» 
10  Am.  Bankr.  Rep.  608;  In  re  Fend- 
ley  (D.  G.  1874)  10  N.  B.  R.  250,  Fed. 
Gas.  No.  4.728;  Fowler  v.  Dillon  (D. 
G.  1875)  12  N.  B.  R.  308,  Fed.  Gas. 
No.  5,000;  Ex  parte  Foster  (G.  G. 
1842)  Fed.  Gas.  No.  4,960;  In  re  Wal- 
lace (D.  G.  1868)  2  N.  B.  R.  134,  Fed. 
Gas.  No.  17,094;  In  re  Anderson  (D. 
G.  1885)  23  Fed.  482. 

This  section  of  the  statute  may  be 
availed  of  to  compel  anything  which 
ought  to  be  done,  or  prevent  anything 
which  ought  not  to  be  done  against  the 
enforcement  of  the  bankruptcy  Iaw» 
provided  the  court  of  bankruptcy  oth- 
erwise has  jurisdiction  of  the  person 
or  subject-matter,  and  for  such  pur- 
poses the  court  has  the  plenary  powers 
of  a  court  of  equity,  and  can  exercise 
them  for  the  ascertainment  and  en- 
forcement of  the  rights  and  equities  of 
the  various  parties  interested  in  the 
bankrupt's  estate  i  and  where  the 
bankrupt's  estate  was  undergoing  ad- 
ministration, and  a  proposition  was 
made  to  buy  the  assets  for  a  certain 
sum  prior  to  the  termination  of  the 
year  allowed  for  filing  claims,  the  court 
could  restrain  any  proceeding  which 
would  disturb  or  change  the  matter  in 
process  of  administration.  In  re  Swof- 
ford  Bros.  Dry  Goods  Go.  (D.  G.  1910) 
180  Fed.  549,  25  Am.  Bankr.  Rep.  282. 

Where  a  court  of  bankruptcy  has 
acquired  jurisdiction  to  determine  the 
right  of  a  lessor  to  a  forfeiture  under 
the  terms  of  the  lease,  it  will  proceed 
on  equitable  principles  and  will  refuse 
to  enforce  a  forfeiture,  if  inequitable, 
even  though,  as  strict  matter  of  law, 
the  lessor  may  be  entitled  to  it  In  re 
Larkey  (D.  G.  1914)  214  Fed.  867. 

A  proceeding  in  bankruptcy  being  in 
equity,  and  the  court  having  all  the  in- 
herent powers  of  a  court  of  equity  to 
enforce  and  protect  its  jurisdiction,  it 
may  be  appealed  to  by '  supplementary 
and  ancillary  bill  to  enforce  its  orders, 
sustain  its  jurisdiction,  and  protect 
parties  before  it  in  the  enjoyment  of 
rights  secured  under  it  where  juris- 
diction is  reserved  or  stiU  retained,  or 
even  afterwards  where  the  result  of 
the  interference  would  be  a  relitigation 
of  the  same  subject-matter  between  the 
same  parties.  In  re  Swofford  Bros. 
Dry  Goods  Go.  (D.  G.  1910)  180  Fed. 
549,  25  Am.  Bankr.  Rep.  282. 

A  court  of  bankruptcy  has  no  con- 
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eern  with  an  action  against  a  bankrupt 
corporation  and  its  president,  who  had 
previously  offered  and  had  had  accept- 
ed bj  the  bankruptcy  court  a  proposi- 
tion to  buy  the  assets  of  the  company, 
for  an  accounting,  based  on  the  claim 
that  the  president,  through  his  pur- 
chase and  settlement  with  the  trustee, 
had  secured  assets  largely  exceeding 
the  amount  paid  by  him  to  the  trustee, 
and  had  secured  a  great  advantage  for 
which  he,  in  equity,  should  be  required 
to  account  to  the  bankrupt  corporation 
and  its  stockholders,  so  long  as  it  does 
not  involve  the  impairment  of  the  or- 
ders, decrees,  and  other  proceedings  in 
bankruptcy.     Id. 

The  court  of  bankruptcy  may  exer- 
cise its  general  equity  jurisdiction  to 
protect  receivers  appointed  by  it  and 
enforce  contracts  made  by  theuL  Ma- 
son V.  WoUcowich  (1906)  150  Fed.  609, 
80  G.  G.  A.  435,  10  L.  R.  A.  (N.  S.) 
765, 17  AnL  Bankr.  Bep.  709. 

The  court  of  bankruptcy  has  full 
equity  powers  in  dealing  with  partner- 
ship matters,  and  may  do  as  a  court 
of  equity  would  do  in  marshidling  part- 
nership property  for  the  benefit  of  firm 
creditors,  and  other  such  matters.  In 
re  Fihnar  (1910)  177  Fed.  170,  100  C. 
C  A.  632,  24  Am.  Bankr.  Rep.  194. 

The  jurisdiction  of  the  courts  of 
bankruptcy  extends  to  bills  in  equity  in 
behalf  of  the  trustee  in  bankruptcy,  in 
regard  to  the  recovery  of  assets,  4s 
wen  as  to  actions  at  law.  Flanders  y. 
Abbey  (O.  O.  1874)  Fed.  Gas.  No. 
4^1.  The  court  has  jurisdiction  to 
entertain  a  suit  in  equity  to  establish 
a  tmst  in  funds  daimed  to  belong  to 
the  bankrupt's  estate.  Shainwald  ▼. 
Davids  (D.  C.  1805)  69  Fed.  687. 

The  administration  and  distribution 
of  the  property  of  bankrupts  is  a  pro- 
ceeding in  equity,  and  when  authorized 
by  act  of  congress  it  becomes  a  branch 
of  equity  jurisprudence.  Property  in 
the  custody  of  a  court  of  equity  for  ad- 
ministration is  always  held  by  it  in 
trust  for  those  to  whom  it  rightfully 
belongs.  The  jurisdiction  to  inquire 
and  determine  who  the  lawful  owners 
of  it  are  and  to  that  end  to  call  before 
it  all  claimants  by  a  reasonable  notice 
or  order  to  present  their  claims  to  the 
court  within  a  reasonable  time,  or  to 
be  barred  of  any  right  or  interest  in 
the  property  in  its  custody,  or  in  its 
proceeds,  is  a  power  inherent  in  every 
court  of  equity,  incidental  and  indis- 
pensable to  the  authority  to  administer 
the  property  in  its  possession  and  to 
distribute  its  proceeds.  In  re  Roch- 
ford  (1903)  124  Fed.  182,  59  C.  C.  A. 
388,  10  Am.  Bankr.  Rep.  608;  Ghaun- 
cey  V.  Dike  Bros.  (1902)  119  Fed.  1, 
55  G.  G.  A.  579. 

The  plenary  form  of  proceedings 
common  to  suits  in  equity  is  not  al- 
ways necessary  in  the  exercise  of  the 
equity  powers  of  a  court  of  bankrupt- 
cy. In  re  Wallace  (D.  G.  1868)  Fed. 
Cas.  No.  17,094. 

A  coort  of  bankruptcy,  in  virtue  of 
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the  peculiar  nature  of  its  jurisdiction, 
may  entertain  a  proceeding  in  equity, 
although  an  action  at  law  could  have 
been  maintained.  Ghemung  Ganal  Bank 
y.  Judson  (1853)  8  N.  Y.  254.  But  see 
Sessler  y.  Nemcof  (D.  G.  1910)  183 
Fed.  656,  25  Am.  Bankr.  Rep.  618. 

A  proceeding  by  a  trustee  in  bank- 
ruptcy to  set  aside  a  fraudulent  con- 
yeyance  or  an  illegal  preference,  when 
brought  in  a  federal  court,  is  a  suit 
in  equity,  and  must  be  governed  by  the 
rules  of  pleading  and  practice  in  equity 
which  obtain  in  the  United  States 
courts,  independently  of  the  practice  in 
the  courts  of  the  particular  state. 
WestaU  y.  Ayery  (1909)  171  Fed.  626, 
96  G.  G.  A.  428,  22  Am.  Bankr.  Rep. 
678. 

Generally  speaking,  prooeedings  in 
bankruptcy  proper  are  governed  by  the 
rules  of  practice  in  equity,  where  the 
act  of  congress  and  the  general  orders 
do  not  prescribe  a  specific  course  of 
procedure.  In  re  Irwin  (D.  G.  1909) 
177  Fed.  284,  22  Am.  Bankr.  Rep.  165; 
In  re  Gillaspie  (D.  G.  1911)  190  Fed. 
88,  27  Am.  Bankr.  Rep.  59;  In  re 
Hawks  (D.  G.  1913)  204  Fed.  309,  30 
Am.  Bankr.  Rep.  365. 

13.  Ancillary  Jurisdlctlon.^Under  for- 
mer bankruptcy  acts  it  was  held  that 
any  United  States  district  court  might, 
in  the  exercise  of  its  ancillary  jurisdic- 
tion, and  in  aid  of  the  court  in  which 
the  proceedings  were  pending,  grant  in- 
junctions, stay  proceedings,  enforce  the 
provisions  of  composition  resolutions, 
or  administer  other  summary  relief  as 
a  court  of  bankruptcy,  as  to  persons  or 
property  within  the  district,  if  the  re- 
lief sought  was  such  as  the  court 
iu  which  the  proceedings  were  pending 
would  grant  if  the  person  or  property 
to  be  affected  were  vdthin  reach  of  the 
process  of  that  court,  provided  that 
court  was  disabled  from  giving  the 
same  by  reason  of  the  person  or  prop- 
erty not  being  subject  to  its  process. 
In  re  Tifft  (D.  G.  1879)  19  N.  B.  R. 
201,  Fed.  Gas.  No.  14,034;  Sherman 
y.  Bingham  (G.  G.  1872)  7  N.  B.  R. 
490,  Fed.  Gas.  No.  12,762;  McGehee  y. 
Hentz  (D.  G.  1879)  19  N.  B.  R.  136, 
Fed.  Gas.  No.  8,794;  Moore  y.  Jones 
(D.  G.  1848)  23  Vt.  739,  Fed.  Gas.  No. 
9,768;  Ex  parte  Martin  (G.  G.  1842) 
Fed.  Cas.  No.  9,149. 

Under  the  present  statute,  as  orig- 
inally enacted,  it  was  held  that  no  pro- 
vision had  been  made  for  any  ancillary 
or  auxiliary  jurisdiction  or  proceedings 
in  any  district  court  other  than  that 
in  which  the  bankruptcy  proceedings 
were  pending.  In  re  Williams  (D.  G. 
1903)  120  Fed.  88,  9  Am.  Bankr.  Rep. 
741;  In  re  Granite  City  Bank  (1905) 
187  Fed.  818,  70  G.  G.  A.  316,  14  Am. 
Bankr.  Rep.  404;  In  re  Dempster 
(1909).  172  Fed.  353,  97  0.  G.  A.  51. 
22  Am.  Bankr.  Rep.  751;  In  re  Tybo 
Mining  &  Reduction  Go.  (D.  G.  1904) 
182  Fed.  697,  13  Am.  Bankr.  Rep.  62. 

Glause.  20  of  this  section  was  added 
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by  amendment  in  1910,  and  authorizes 
the  courts  of  bankruptcy  to  "exercise 
ancillary  jurisdiction  over  persons  or 
property  within  their  respectiye  ter- 
ritorial limits  in  aid  of  a  receiver  or 
trustee  appointed  in  any  bankruptcy 
proceedings  pending  in  any  other  court 
of  bankruptcy." 

Where  bankruptcy  proceedings  were 
pending  against  a  corporation  in  the 
proper  federal  court  in  Massachusetts, 
and  the  treasurer  of  the  corporation, 
who  was  cognizant  of  its  affairs,  resid- 
ed in  New  York,  this  situation  was  suf- 
ficient to  sustain  ancillary  proceedings 
in  the  federal  court  in  New  York,  to 
compel  the  treasurer  to  file  schedules, 
and  such  andllary  proceedings  might 
be  instituted  by  a  creditor,  where  the 
trustee  had  not  taken  any  steps  to  ob- 
tain the  schedules.  In  re  Brockton 
Ideal  Shoe  Co.  (1912)  200  Fed.  745,  119 
C.  C.  A.  189,  29  Am.  Bankr.  Rep.  76. 

District  courts  exercising  ancillary 
jurisdiction  in  bankruptcy  are  vested 
with  the  power  and  charged  with  the 
duty  to  hear  and  adjudge  the  adverse 
claims  of  parties  who  pray  their  deter- 
mination of  such  claims  to  the  title  to, 
or  to  legal  or  equitable  liens  upon,  the 
specific  property  they  seize  as  the  prop- 
erty of  the  bankrupt,  and,  according  to 
their  adjudications,  to  send  the  proper- 
ty or  its  proceeds  to  the  court  of  pri- 
mary jurisdiction,  or  to  apply  them  to 
the  satisfaction  of  such  claims.  Fideli- 
ty Trust  Go.  V.  Gaskell  (1912)  195 
Fed.  865,  115  C.  C.  A.  527,  28  Am. 
Bankr.  Rep.  4. 

It  seems  that  a  suit  by  a  trustee  in 
bankruptcy  to  recover  assets  or  to  set 
aside  a  preference  or  a  fraudulent  con- 
veyance, against  a  defendant  beyond  the 
territorial  jurisdiction  of  the  bankrupt- 
cy court  in  which  the  proceedings  are 
pending,  cannot  be  maintained  in  an- 
other court  of  bankruptcy,  as  an  ex- 
ercise of  its  ancillary  jurisdiction,  but 
must  be  brought  in  a  state  court  of 
competent  jurisdiction.  See  Jobbins  v. 
Montague  (D.  O.  1872)  6  N.  B.  R.  509, 
Fed.  Cas.  No.  7,330;  Lamb  v.  Damron 
(D.  C.  1873)  7  N.  B.  R.  509,  Fed.  Oas. 
No.  8,014;    Markson  v.  Heaney   (G.  G. 

1871)  4  N.  B.  R.  510,  Fed.  Gas.  No. 
9,098.  Compare  Goodall  v.  Tuttle  (D. 
C.  1872)  7  N.  B.  R.  193,  Fed.  Cas.  No. 
6s533;     Sherman   v.    Bingham    (C.    G. 

1872)  7  N.  B.  R.  490,  Fed.  Cas.  No. 
12,762;  Payson  v.  Dietz  (G.  C.  1873) 
8  N.  B.  R.  193,  Fed.  Cas.  No.  10,861. 

14.  Jurisdiction  to  reverse  or  set 
aside  former  proceedings.— The  rule  re- 
lating to  the  powers  of  ordinary  judi- 
cial tribunals,  limiting  summary  pro- 
ceedings to  the  term  at  which  judgment 
is  entered,  does  not  apply  to  proceed- 
ings in  bankruptcy,  but  any  order,  de- 
cision, or  decree  made  in  the  progress 
of  such  a  cause  remains  subject  to  the 
control  of  the  court  until  the  final 
close  of  the  case,  and,  saving  only 
vested  rights  which  may  have  accrued 
under  it,  may  be  corrected  if  found  to 
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be  erroneous,  modified  to  suit  the  facts, 
or  vacated  and  set  aside,  without  re- 
gard to  the  fact  that  one  or  more  of 
the  periods  appointed  for  the  stated 
terms  of  the  court  may  have  elapsed. 
Sandusky  v.  Bank  (1874)  23  Wall  289, 
23  L.  Ed.  155;  In  re  Ives  (1902)  113 
Fed.  911,  51  G.  G.  A.  541,  7  Am.  Bankr. 
Rep.  692;  In  re  Tucker  (G.  G.  A.  1906) 
153  Fed.  91,  18  Am.  Bankr.  Rep.  378; 
In  re  Henschel  (D.  G.  1902)  114  Fed. 
968,  8  Am.  Bankr.  Rep.  26l;  Mahoney 
V.  Ward  (D.  G.  1900)  100  Fed.  278,  3 
Am.  Bankr.  Rep.  770. 

An  application  for  the  re-ezamination 
of  an  order  or  decree  in  bankruptcy 
may  be  made  by  motion  or  petition,  ac- 
cording to  the  circumstances  of  the 
case;  and  such  a  motion  or  petition 
will  not  have  the  effect  of  a  new  suit, 
but  of  a  proceeding  in  an  old  one.  San- 
dusky V.  Bank  (1874)  23  WaU.  289,  23 
L.  Ed.  155. 

The  vacation  or  modification  of  an  or- 
der in  bankruptcy  can  be  effected  only 
by  a  proceeding  taken  directly  for  the 
purpose  in  the  same  bankruptcy  case 
in  which  the  order  was  made,  not  by 
an  order  or  decision  affecting  the  same 
subject-matter,  but  made  in  a  subse- 
quent and  different  bankruptcy  case. 
In  re  Lemmon  &  Gale  Co.  (1901)  112 
Fed.  296,  50  G.  G.  A.  247,  7  Am.  Bankr. 
Rep.  291. 

i5.  Conflicts  of  Jurisdiction  witli 
state  courts^-Where  the  rights  of  the 
parties,  urging  claims  that  conflict  with 
one  another  on  the  same  property  or 
fund,  would  be  the  same  whether  pre- 
sented in  the  state  court  or  in  the 
bankruptcy  court,  the  court  which  first 
had  jurisdiction  of  the  property  or 
fund  may  retain  it  all  for  the  purpose 
of  a  decision.  Pietri  v.  Wells  (La. 
1915)  69  So.  847. 

The  jurisdiction  of  a  district  court  of 
the  United  States,  sitting  as  a  court  of 
bankruptcy,  is  superior  and  exclusive 
in  aU  matters  arising  under  the  statute. 
The  estate  surrendered  is  placed  in  the 
custody  of  the  court  so  sitting  in  bank- 
ruptcy, and  the  officer  appointed  to 
manage  it  is  accountable  to  the  court 
appointing  him,  and  to  that  court  alone. 
No  court  of  an  independent  state  juris- 
diction can  withdraw  the  property  sur- 
rendered, nor  determine  in  any  degree 
the  manner  of  its  disposition.  In  re 
Barrow  (D.  G.  1868)  1  N.  B.  R.  481, 
Fed.  Cas.  No.  1,067;  Zeigler  v.  Shomo 
(1875)  78  Pa.  357;  Hall  v.  Chicago,  B. 
&  Q.  R.  Go.  (1910)  88  Neb.  20,  128  N. 
W.  645;  In  re  Ross  (1877)  11  R.  I.  427. 

Where  a  court  of  bankruptcy  has 
taken  possession  of  property,  the  prop- 
erty is  thereby  withdrawn  from  the 
jurisdiction  of  all  state  courts.  Loeb 
y.  Fischer  (1915)  68  So.  383,  137  La. 
132. 

A  bankruptcy  court  having  first  ac- 
quired jurisdiction  of  the  bankrupt's  es- 
tate by  the  filing  of  a  petition  in  bank- 
ruptcy, such  jurisdiction  is  exclusive  of 
the  right  of  the  state  court  to  entertain 
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jnrisdictioxi  of  an  action  in  detinue  by  a 
claimant  to  recover  property  alleged  to 
belong  to  the  estate.  Corbett  y.  Biddle 
a913)  209  Fed.  811,  126  G.  C.  A.  535. 

Actoal  possession  by  the  bankruptcy 
court  of  the  property  of  a  bankrupt  is 
an  indispensable  condition  of  its  ex- 
clusive jurisdiction.  Tube  City  Aiin.  & 
Kill.  Go.  ▼.  Otterson  (Aria.  1915)  146 
P.  203. 

When  the  bankruptcy  law  cannot  be 
properly  administer^  by  the  court  of 
bankruptcy,  in  consequence  of  the  in- 
terference of  a  state  court  and  its  de- 
termination to  adjudicate  upon  the 
rights  of  parties  and  property  in  the 
bankruptcy  court,  the  latter  ought  not 
to  hesitate  to  assert  its  authority;  for 
in.  this  matter  they  are  not  independent, 
but  the  federal  court  is  the  superior. 
In  re  Miller  (a  C.  1874)  Fed.  Gas.  No. 
9,551. 

A  bankrupt's  property  is  within  the 
iorisdiction  of  the  bankruptcy  court  as 
soon  as  the  petition  is  filed,  so  far  as  to 
prerent  a  state  court,  which  subse- 
quently seizes  it,  from  being  held  to 
hsTe  first  obtained  ezclusiye  jurisdic- 
tion. In  re  Weinger,  Bergman  &  Go. 
(D.  0.  1903)  126  Fed.  875,  11  Am. 
Bankr.  Rep.  424. 

After  an  adjudication  in  bankruptcy, 
the  person  and  estate  of  the  bankrupt 
are  within  the  exclusive  jurisdiction  and 
control  of  the  court  of  bankruptcy, 
which  jurisdiction  cannot  be  interfered 
with  by  any  other  court  or  by  any  per- 
son acting  under  its  process.  In  re 
Cobb  (D.  G.  1809)  96  Fed.  821,  3  Am. 
Bankr.  Rep.  129. 

A  writ  of  replevin,  issued  from  a 
state  court  and  executed  after  the  fil- 
fflg  of  a  petition  in  bankruptcy,  but  be- 
fore an  adjudication  thereon,  dr^ws  the 
property  into  the  custody  and  control 
of  the  state  court,  which  may  proceed 
and  determine  the  replevin  suit  free 
from  interference  by  the  court  of  bank- 
ruptcy. In  re  WeUs  (D.  O.  1902)  114 
Fed.  222,  8  Am.  Bankr.  Rep.  75;  Mc- 
Parlan  Garriage  Go.  v.  Wells  (1903)  99 
Mo.  App.  041,  74  S.  W.  878.  But  com- 
pare In  re  Iron  Glad  Mfg.  Go.  (D.  G. 
1912)  193  Fed.  781.  See,  also,  Austin 
V.  Hayden  (1912)  171  Mich.  38,  137  N. 
W.  317;  Texas  Fidelity  &  Bonding  Go. 
▼.  First  State  Bank  of  Ghanning  (Tex. 
av.  App.  1912)  149  S.  W.  779. 

After  an  adjudication  in  bankruptcy, 
a  writ  of  replevin  issuing  from  a  state 
court  at  the  suit  of  a  stranger,  claiming 
particular  items  of  property  as  his 
own,  is  void  process,  and  a  seizure  un- 
der it  is  unlawful  and  a  contempt  of 
the  court  of  bankrupty,  which  has  au- 
thority summarily  to  order  the  restora- 
tion of  the  property,  where  such  prop- 
erty, at  the  time  of  its  seizure,  was  in 
the  actual  or  constructive  possession 
of  a  receiver  appointed  by  the  bank- 
ruptcy court  or  of  a  trustee  in  bank- 
niptcy.  White  v.  Schloerb  (1900)  178 
U.  8.  542,  20  Sup.  Gt  1007,  44  L.  Ed. 
1183,  4  Am.  Bankr.  Rep.  178;  Murphy 


V.  John  Hofman  Go.  (1909)  211  IT.  S. 
562,  29  Sup.  Gt.  154,  53  L.  Ed.  327,  21 
Am.  Bankr.  Rep.  487;  Freeman  v. 
Howe  (1860)  24  How.  450,  16  L.  Ed. 
749;  Buck  v.  Golbath  (1865)  3  Wall. 
334,  18  L.  Ed.  257;  In  re  Bndl  (D.  G. 
1900)  99  Fed.  915,  3  Am.  Bankr.  Rep. 
813;  In  re  Gobb  (D.  G.  1899)  96  Fed. 
821,  3  Am.  Bankr.  Rep.  129;  Keegan 
V.  King  (D.  G.  1899)  96  Fed.  758,  3  Am. 
Bankr.  Rep.  79;  In  re  Rosenberg  (D. 
G.  1869)  3  N.  B.  R.  130,  Fed.  Gas.  No. 
12,055;  Mishawaka  Woolen  Mfg.  Go.  v. 
Powell  (1903)  98  Mo.  App.  530,  72  S. 
W.  723;  John  Hofman  Go.  v.  Murphy 
(Sup.  1909)  116  N.  Y.  Supp.  506;  Groa- 
by  V.  Spear  (1904)  98  Me.  542,  57  Atl. 
881,  99  Am.  St.  Rep.  424. 

Where  a  referee  in  bankruptcy,  to 
whom  the  case  had  been  referred  after 
an  adjudication,  ordered  the  store  which 
contained  the  bankrupt's  stock  of  goods 
to  be  locked,  the  property  was  then  in 
the  custody  of  the  referee  as  the  repre- 
sentative of  the  court,  and  the  action 
of  a  sheriff,  acting  under  a  writ  of  re- 
plevin from  a  State  court,  is  breaking 
into  the  store  and  seizing  the  goods  was 
unlawful.  White  v.  Schloerb  (1900) 
178  U.  S.  542,  20  Sup.  Ct  1007,  44  U 
Ed.  1183,  4  Am.  Bankr.  Rep.  178. 

When  a  court  of  bankruptcy,  having 
jurisdiction  in  the  premises,  through 
its  receiver  or  a  trustee  in  bankruptcy, 
has  taken  actual  possession  of  property 
scheduled  by  the  bankrupt  as  assets  of 
his  estate,  and  holds  the  same  for  ad- 
ministration in  bankruptcy,  it  is  not 
competent  for  a  stranger,  claiming  to 
be  the  owner  of  such  property,  to  main- 
tain a  suit  in  a  state  court  against  the 
trustee  for  the  purpose  of  establish- 
ing his  title  and  restraining  the  officer 
from  selling  the  property  but  his  rem- 
edy is  by  petition  in  the  court  of  bank- 
ruptcy. Keegan  v.  King  (D.  G.  1899) 
96  Fed.  758,  3  Am.  Bankr.  Rep.  79. 
But  see  Grosby  v.  Spear  (1904)  98 
Me.  542,  57  Atl.  881,  99  Am.  St.  Rep. 
424,  holding  that  such  a  claimant  may 
maintain  an  action  in'  a  State  court 
merely  for  the  purpose  of  establishing 
his  title  to  the  property  in  question. 

Property  of  an  estate  in  bankruptcy 
cannot  be  taken  from  the  custody  or 
possession  of  the  court  of  bankruptcy 
or  its  officers  under  a  writ  of  attach- 
ment issuing  from  a  State  court. 
French  v.  White  (1905)  78  Vt  89,  62 
Ati.  35.  2  L.  R.  A.  (N.  S.)  804,  6  Ann. 
Gas.  479. 

A  mere  threat  by  a  judgment  cred- 
itor of  a  bankrupt  to  levy  execution  on 
his  property  pending  the  bankruptcy 
proceedings  does  not  constitute  a  con- 
tempt of  the  court  of  bankruptcy  or  its 
process,  where  there  has  been  no  ac- 
tual levy  made  on  such  property,  nor 
any  interference  with  it  by  the  creditor 
after  the  adjudication  in  bankruptcy. 
In  re  McBryde  (D.  G.  1899)  99  Fed. 
686,  3  Am.  Bankr.  Rep.  729. 

After  the  institution  of  proceedings 

(11027) 


§  9686 


BANKBUPTCT  ({  S) 


(Tit  6 1 


adjudication,  and  the  property  is  al- 
ready in  the  poBsession  of  a  receiver  of 
a  state  coart,  notice  of  the  application 
should  be  given  to  the  latter.  Sidney 
It.  Bauman  Diamond  Co.  y.  Hart  (1911) 
192  Fed.  498.  113  C.  C.  A.  104,  27 
Am.  Bankr.  Rep.  632. 

Where  property  of  an  estate  in  bank- 
ruptcy is  in  the  actual  custody  and  con- 
trol of  a  state  court  of  competent  juris- 
diction, through  its  receiver,  its  pos- 
session of  the  property  will  not  be  in- 
terfered with,  nor  its  disposition  of  the 
same  restrained,  by  any  process  from 
the  court  of  bankruptcy,  nor  will  such 
receiver  be  ordered  to  surrender  the 
property  in  his  hands  to  a  trustee  or 
receiver  in  bankruptcy.  In  re  Kava- 
naugh  (D.  C.  1900)  99  Fed.  928,  3  Am. 
Bankr.  Rep.  832;  Southern  Loan.  & 
Trust  Co.  V.  Benbow  (D.  C.  1899)  96 
Fed.  514,  3  Am.  Bankr.  Rep.  9;  In  re 
Heckman  (1905)  140  Fed.  859,  72  C.  C. 
A.  8,  15  Am.  Bankr.  Rep.  SCO;  In  re 
Bay  City  Irr.  Co.  (D.  C.  1905)  135 
Fed.  850,  14  Am.  Bankr.  Rep.  370; 
Carling  v.  Seymour  Lumber  Co.  (1902) 
113  Fed.  483,  51  C.  C.  A.  1,  8  Am. 
Bankr.  Rep.  29;  In  re  Price  (D.  C. 
1899)  92  Fed.  987,  1  Am.  Bankr.  Rep. 
606;  Alden  v.  Boston,  H.  &  E.  R.  Co. 
(D.  C.  1871)  5  N.  B.  R.  230,  Fed.  Ca& 
N6.  152;  Goodrich  v.  Remington  (C.  G 
1869)  Fed.  Cas.  No.  5,546;  Bradley  v. 
Healey  (C.  C.  1875)  Fed.  Cas.  No.  1,781; 
In  re  Clark  (D.  C.  1870)  3  N.  B.  R.  491, 
Fed.  Cas.  No.  2,798;  Davis  v.  Railroad 
Co.  (C.  C.  1873)  13  N.  B.  R.  258,  Fed. 
Cas.  No.  3,648;  Sedgwick  v.  Menck  (C. 
C.  1868)  1  N.  B.  R.  675,  Fed.  Cas.  No. 
12,616;  Appleton  v.  Bowles  (1874)  2 
Thomp.  &  C.  568,  9  N.  B.  R.  354. 
CONTRA,  see  Hooks  v.  Aldridge  (1906) 
145  Fed.  865,  76  C.  C.  A.  409,  16  Am. 
Bankr.  Rep.  658;  In  re  Knight  (D.  C. 
1903)  125  Fed.  35, 11  Am.  Bankr.  Rep. 
1;  In  re  J.  W.  Zeigler  Co.  (D.  O. 
1911)  189  Fed.  259,  26  Am.  Bankr. 
Rep.  761;  In  re  Lengert  Wagon  Co. 
(D.  C.  1901)  110  Fed.  927,  6  Am. 
Bankr.  Rep.  535;  In  re  Whipple  (D.  O. 
1876)  Fed.  Cas.  No.  17,512;  Lea  v. 
George  M.  West  Co.  (D.  C.  1899)  91 
Fed.  237,  1  Am.  Bankr.  Rep.  261. 

An  order  by  the  state  court  for  the 
delivery,  to  the  receiver  in  bankruptcy 
of  the  defendant  corporation,  of  posses- 
sion of  land,  the  title  to  which  was  in 
issue  in  an  insolvency  action  brought 
against  the  corporation  in  the  state 
court  by  creditors,  held  error,  though 
an  order  for  the  delivery  to  the  receiv- 
er of  all  assets  clearly  belonging  to  the 
bankrupt  and  not  in  controversy  would 
have  been  proper.  Harris  v.  Luxury 
Fruit  Co.  (Ga.  1914)  82  S.  E.  447. 

Tbat  one  appointed  receiver,  to  hold 
funds  subject  to  order  of  the  court, 
and  the  firm  of  which  he  was  a  member, 
were  declared  bankrupts,  after  he  had 
turned  receivership  funds  over  to  the 
firm,  held  not  to  exempt  him  from  rule 
to  pay  over  the  funds  on  demand  of 
creditors  of  the  estate  of  which  he  was 
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receiver.    Carr  v.  Hardeman  &  Phini^ 
(Ga.  1915)  86  S.  E.  215. 

Where  property  which  was  rightful- 
ly in  the  i>ossession  of  a  receiver  ap- 
pointed by  a  State  court  has  been  un- 
lawfully taken  from  his  custody,  the 
court  of  bankruptcy  will  not  summarily 
order  its  sale  by  the  trustee  in  bank- 
ruptcy against  the  protest  of  such  re- 
ceiver. Frazier  v.  Southern  Loan  & 
Trust  Co.  (1900)  99  Fed.  707,  40  C. 
C.  A.  76,  3  Am.  Bankr.  Rep.  710;  In 
re  Hulst  (D.  C.  1873)  Fed.  Cas.  No. 
6,863. 

Where  property  unlawfully  taken  by 
a  trustee  in  bankruptcy  from  the  pos- 
session of  a  receiver  appointed  by  a 
state  court  has  been  sold  under  the  di- 
rection of  the  court  of  bankruptcy,  the 
sale  will  be  set  aside  as  against  one 
having  notice  of  the  illegality,  and  the 
purchase  money  ordered  refunded.  Da- 
vis V.  Railroad  Co.  (C.  C.  1873)  13  N. 
B.  R.  258,  Fed.  Cas.  No.  3,648. 

Where  property  claimed  as  assets  of 
an  estate  in  bankruptcy  is  in  the  pos- 
session and  custody  of  a  receiver  ap- 
pointed in  proceedings  in  a  state  court, 
the  trustee  in  bankruptcy  should  file 
his  petition  in  the  state  court  and  ask 
for  an  order  requiring  the  receiver  to 
surrender  to  him  the  property  in  his 
possession.  In  re  Price  (D.  C.  1899) 
92  Fed.  987,  1  Am.  Bankr.  Rep.  606; 
In  re  Lesser  (D.  C.  1900)  100  Fed.  433, 
8  Am.  Bankr.  Rep.  815;  McGahee  v. 
Cruickshank  (1909)  133  Ga.  649,  66 
S.  E.  776;  Ex  parte  Waddell  (D.  O. 
1842)  Fed.  Cas.  No.  17,027;  Loudon  v. 
Blandford  (1876)  56  Ga.  150.  But  com- 
pare Southwell  V.  Church  (1908)  51 
Tex.  Civ.  App.  547,  111  S.  W.  969. 
Pending  such  application,  the  court  of 
bankruptcy  may  enjoin  the  receiver  ap- 
pointed by  the  state  court  from  dispos- 
ing of  the  property  otherwise  than  as 
asked  by  the  trustee.  In  re  Lengert 
Wagon  Co.  (D.  C.  1901)  110  Fed.  927, 
6  Am.  Bankr.  Rep.  535;  Ross-Meeham 
Foundry  Co.  v.  Southern  Car  So  Foun- 
dry Co.  (D.  C.  1903)  124  Fed.  403,  10 
Am.  Bankr.  Rep.  624;  In  re  Electric 
Supply  Co.  (D.  C.  1909)  175  Fed.  612, 
23  Am.  Bankr.  Rep.  647;  In  re  Price 
(D.  C.  1899)  92  Fed.  987, 1  Am.  Bankr. 
Rep.  606;  In  re  Lesser  (D.  C.  1900) 
100  Fed.  433,  3  Am.  Bankr.  Rep.  815. 

The  granting  of  such  a  petition  is 
not  obligatory  upon  the  state  court,  but 
,  rests  in  its  discretion  and  is  a  matter 
of  comity,  though  it  is  not  reversible 
error  for  it  to  recognise  the  jurisdic- 
tion of  tne  bankruptcy  court  as  para- 
mount and  order  the  surrender  of  the 
property.  Hanson  v.  Stephens  (1902) 
116  Ga.  722,  42  S.  B.  1028;  McGahee 
▼.  Cruickshank  (1909)  133  Ga.  649,  66 
S.  E.  776;  Davis  v.  Coe  (1899)  19 
Ohio  Cir.  Ot  R.  639;  I.  Trager  Co.  ▼. 
Cavaroc  Co.  (1909)  128  La.  319,  48 
South.  949;  First  Nat  Bank  v.  Zan^- 
will  (1911)  61  Fla.  596,  54  South.  375; 
Bloch  V.  Bloch  (1903)  42  Misc.  Rep. 
278,  86  N.  X.  Supp.  1047;  Gay  y.  Ray 
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(1907)  ld5  Mass.  8,  80  N.  E.  683;  Man- 
ran  y.  Grown  Carpet  Lining  Go.  (1901) 
23  B.  I.  324,  50  Atl.  331.  See  and  com- 
pare State  y.  Superior  Court  of  King 
Oounty  (1902)  28  Wash.  36,  68  Pac 
170,  02  Am.  St  Bep.  826;  Porter  y. 
(Hammings  (1899)  108  Ga.  797,  33  S.  B. 
086;  Myer  y.  Crystal  Lake  Pickling 
Works,  14  N.  B.  B.  9  (decision  by  an 
inferior  court  in  Illinois) ;  Freeman  y. 
Fort  (1874)  62  Ga.  371,  14  N.  B.  B. 
46;  Watson  y.  Citisens'  Say.  Bank 
a874)  5  S.  C.  159,  9  N.  K  B.  468. 

If  a  state  court  haying  possession 
of  property  through  its  receiyer  de- 
dines  to  recognize  the  paramount  juris- 
diction of  the  court  of  bankruptcy,  and 
refuses  the  trustee's  application  for  a 
sorrender  of  the  assets  to  him,  the 
court  of  bankruptcy  will  not  seek  to 
coerce  it  nor  to  obtain  possession  of 
the  property  under  its  own  process.  In 
re  Watts  (1903)  190  U.  S.  1.  23  Sup. 
Ct  718,  47  L.  Ed.  933,  10  Am.  Bankr. 
Rep.  113;  Hooks  y.  Aldridge  (1906) 
145  Fed.  865,  76  C.  C.  A.  409,  16  Am. 
Bankr.  Bep.  658;  In  re  Clark  (D.  C. 
1870)  Fed.  Gas.  No.  2,79& 

Upon  refusal  of  his  petition  for  a 
surrender  to  him  of  assets  of  the  estate 
in  bankruptcy,  held  by  a  receiyer  of  a 
Btate  court,  the  trustee  in  bankruptcy 
should  apply,  by  petition  filed  in  the 
state  court,  for  leaye  to  intervene  in  the 
action  there  pending,  in  order  that  be 
may  assert  and  protect  the  interests  of 
the  general  creditors  of  the  estate,  and 
ask  that  the  administration  proceed  in 
accordance  with  the  proyisions  of  the 
bankruptcy  law,  for  the  benefit  of  cred- 
itors, as  by  avoiding  preferences  and 
the  like.  Scheuer  y.  Smith  &  Mont- 
sdbery  Book  &  Stationery  Co.  (1901) 
112  Fed.  407,  50  C.  C.  A.  312,  7  Am. 
Bankr.  Bep.  384;  In  re  Klein  (D.  C.) 
07  Fed.  31,  3  Am.  Bankr.  Bep.  174.  To 
enable  the  trustee  thus  to  intervene  in' 
the  state  court,  the  court  of  bankrupt- 
cy may  temporarily  order  a  stay  of  pro- 
ceedings, or  restrain  all  parties,  for  a 
reasonable  length  of  time,  from  the  fur- 
ther prosecution  of  the  action  in  the 
state  court.  In  re  Klein  (D.  C.)  97 
Fed.  31,  3  Am.  Bankr.  Bep.  174. 

Where  property  is  in  the  possession 
of  a  receiver  appointed  by  a  state 
court,  but  under  a  title  which  is  im- 
peachable under  the  bankruptcy  act, 
and  the  trustee  In  bankruptcy  has  a 
legal  right  to  it,  he  should  apply  to 
the  state  court,  not  to  the  bankruptcy 
court,  for  an  order  for  its  surrender  to 
him,  and  if  his  petition  is  denied  by 
the  state  court,  he  has  a  remedy  by 
carrying  the  case  to  the  highest  court 
of  the  state  and  thence  to  the  Su- 
preme Court  of  the  United  States. 
Johnson  y.  Bishop  (G.  G.  1868)  Fed. 
Gas.  No.  7373. 

A  state  court,  upon  granting  the  pe- 
tition of  a  trustee  in  bankruptcy  for 
the  surrender  to  him  of  property  in 
the  possession  of  its  own  receiver,  will 
settle    the   receiyer'a   accounts,   order 


the  transfer  of  the  assets,  and  dose  its 
connection  with  the  matter.  Loveless 
y.  Southern  Grocer  Co.  (1908)  159  Fed. 
415,  86  G.  C.  A.  395,  20  Am.  Bankr. 
Bep.  180;  In  re  Board  of  Directors  of 
Suburban  Const  Co.  (Sup.  1913)  143 
N.  Y.  Supp.  363. 

When  a  state  court  orders  its  re- 
ceiver to '  surrender  property  in  his 
possession  to  a  trustee  in  bankruptcy, 
the  latter  claiming  the  same  as  assets 
of  the  estate  in  bankruptcy,  it  is  in  the 
rightful  authority  of  such  court  to  de- 
duct from  the  assets  so  to  be  surren- 
dered a  sum  sufficient  to  cover  the 
commissions  or  fees  of  its  receiver  and 
the  other  expenses  of  the  proceedings 
before  it  Wilson  v.  Parr  (1902)  115 
Ga.  629,  42  S.  B.  5;  McGahee  v. 
Cruickshank  (1909)  133  Ga.  649,  66  S. 
E.  776;  State  v.  German  Exchange^ 
Bank  (1902)  114  Wis.  436,  90  N.  W. 
570. 

An  accounting  of  the  receipts  and 
disbursements  of  a  receiver  appointed 
by  a  state  court,  at  instance  of,  and 
to  protect  property  sued  for  by,  a 
trustee  in  bankruptcy,  involves  a  fixa- 
tion of  his  compensation,  so  far  as 
such  court  can  fix  it  Hull  v.  Fifty- 
Second  St  Storage  House  (1915)  153 
N.  Y.  S.  850,  167  App.  Div.  860. 

Where  a  receiver  of  an  insolvent  cor- 
poration is  appointed  by  a  state  court, 
and  within  four  months  the  corporation 
is  adjudged  a  bankrupt,  the  state  court 
has  jurisdiction  to  allow  the  receiver's 
account  and  to  fix  the  compensation 
for  his  services  and  for  those  of  his 
attorney.  In  re  Board  of  Directors  of 
Suburban  Const  Co.  (Sup.  1913)  143 
N.  Y.  S.  363. 

But  other  authorities  maintain  that 
such  an  order  by  the  state  court  is  void, 
and  that  the  receiver  must  apply  lo 
the  ^ourt  of  bankruptcy  for  an  allow- 
ance for  his  fees,  as  that  court  alone 
has  authority  to  dispose  of  the  assets, 
and  no  other  court  can  incumber  them 
with  charges  or  expenses.  In  re  Stand- 
ard Fuller's  Earth  Co.  (D,  G.  1911) 
186  Fed.  578,  26  Am.  Bankr.  Bep. 
562;  In  re  Bogers  (D.  G.  1902)  116 
Fed.  435,  8  Am.  Bankr.  Bep.  723; 
Bloch  v.  Bloch  (1903)  42  Misc.  Bep. 
278,  86  N.  Y.  Supp.  1047;  Hanson  v. 
Stephens  (1902)  116  Ga.  722,  42  S. 
Ei    1028 

Under  Act  May  12,  1891,  |  1  (P.  L. 
54),  a  receiver  of  the  property  of  a  cor- 
poration, who  was  supplanted  by  a 
trustee  in  bankruptcy,  cannot  proper- 
ly pay  claims  for  wages  incurred  by 
the  company  before  receivership;  no 
sale  of  corporate  property  having  taken 
place.  Appeal  of  Pramuk  (1915)  95 
A.  326,  250  Pa.  45. 

A  trustee  in  bankruptcy  of  a  bank- 
rupt whose  property  has  been  seized 
under  a  mortgage  and  is  in  possession 
of  a  receiver  appointed  in  the  mortgage 
foreclosure  suit  by  a  state  court  of 
competent  Jurisdictiony   is   entitled   to 
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the  possession  of  any  property  not  cov- 
ered by  the  mortgage,  and  also  to  the 
excess  of  the  proceeds  of  a  sale  of  the 
mortgaged  property  over  the  mort- 
gage debt  and  costs  of  foreclosure. 
Oarling  y.  Seymour  Lumber  Co.  (1002) 
113  Fed.  483,  61  C.  C.  A.  1,  8  Am. 
Bankr.  Rep.  29. 

17.  —  Property  In  possession  of 
8herlff.»Property  in  the  hands  of  a 
sheriff  under  execution  or  attachment 
from  a  state  court  levied  before  the 
proceedings  in  bankruptcy  were  com- 
menced, and  where  the  lien  did  not 
attach  under  such  circumstances  as 
to  be  automatically  avoided  by  the  ad- 
judication in  bankruptcy  (under  section 
67f  of  the  act  [post,  §  9651D,  cannot 
be  taken  out  of  the  possession  of  the 
sheriff  by  the  court  of  bankruptcy  at 
the  instance  of  the  trustee;  but  in 
such  a  case  the  possession  of  the 
sheriff  is  the  possession  of  the  court  of 
which  he  is  the  officer,  and  while  his 
possession  as  such  officer  continues, 
no  other  court  can  interfere  with  it. 
Marshall  v.  Knox  (1872)  16  Wall.  551, 
21  L.  Ed.  481;  Townsend  v.  Leonard 
(C.  C.  1878)  Fed.  Cas.  No.  14,117; 
Goddard  v.  Weaver  (C.  O.  1872)  6  N. 
B.  R.  440,  Fed.  Gas.  No.  5,495;  In  re 
Shuey  (D.  C.  1874)  9  N.  B.  B.  526, 
Fed.  Gas.  No.  12,821;  Mollison  v. 
Eaton  (1871)  16  Minn.  426  (GU.  383), 
10  Am.  Rep.  150;  State  v.  Taylor 
(1877)  3  Mo.  App.  351. 

Where  a  state  court  has  first  obtain- 
ed rightful  jurisdiction  over  the  prop- 
erty through  the  creation  of  a  prefer- 
ential lien,  the  bankruptcy  court  will 
not  interfere  therewith;  but  where  the 
property  has  been  taken  from  the 
sheriff  holding  it  under  execution  by  a 
receiver  in  bankruptcy,  the  court  of 
bankruptcy  will  cause  it  to  be  turned 
back  to  the  custody  of  the  state  court. 
In  re  Pilcher  &  Son  (D.  C.  1915)  228 
Fed.  139. 

Where  an  action  is  begun  in  a  state 
court  and  a  writ  issued  and  levied  on 
property  of  an  insolvent  debtor,  with- 
in four  months  before  the  institution 
of  proceedings  in  bankruptcy  against 
him,  the  trustee  is  entitled  to  recover 
possession  of  such  property  from  the 
sheriff  holding  the  same  under  the  levy, 
and  the  court  of  bankruptcy  has  ju- 
risdiction to  order  the  surrender  of  the 
property  on  a  petition  by  the  trustee. 
In  re  Francis- Valentine  Go.  (1899)  94 
Fed.  793.  36  G.  G.  A.  499,  2  Am.  Bankr. 
Rep.  522;  In  re  Fellerath  (D.  G.  1899) 
95  Fed.  121,  2  Am.  Bankr.  Rpp.  40; 
In  re  Richards  (D.  G.  1899)  95  Fed. 
258.  2  Am.  Bankr.  Rep.  518;  In  re 
Francis- Valentine  Go.  (D.  G.  1899)  93 
Fed.  953.  2  Am.  Bankr.  Rep.  188;  In 
re  Schnepf  (D.  G.  1867)  1  N.  B.  R. 
190,  Fed.  Gas.  No.  12.471;  Goodnough 
Mercantile  Go.  v.  Galloway  (1906)  48 
Or.  239.  84  Pac.  1049;  lindner  v. 
Brock  (1879)  40  Mich.  618. 

Where  actions  are  begun  in  a  State 
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court,  and  writs  issued  and  levied  on 
property  of  an  insolvent  debtor,  with- 
in four  months  before  the  institution 
of  proceedings  in  involuntary  bank- 
ruptcy against  him,  the  trustee  is  en- 
titled to  recover  possession  of  such 
property  from  the  sheriff  holding  the 
same  under  the  levy,  notwithstanding 
the  pendency  of  an  action  of  replevin 
in  a  state  court  against  the  sheriff  by 
a  stranger  claiming  ownership  of  the 
property,  and  the  court  of  bankruptcy 
has  jurisdiction  to  order  the  surren- 
der of  the  property  on  summary  peti- 
tion by  the  trustee.  In  re  Francis- 
Valentine  Go.  (1899)  94  Fed.  793,  36 
G.  G.  A.  499,  2  Am.  Bankr.  Rep.  522. 

A  sheriff,  holding  property  of  an  in- 
volimtary  bankrupt  under  writs  levied 
within  four  months  before  the  com- 
mencement of  the  proceedings  in  bank- 
ruptcy, has  no  right,  as  against  the 
trustee,  to  retain  possession  of  the 
property  until  payment  of  his  fees. 
Such  fees  are  taxable  in  the  court 
from  which  the  writs  issued,  and,  when 
there  taxed  and  allowed,  may  be  made 
the  basis  of  a  claim  in  the  court  of 
bankruptcy.  In  re  Francis-Valentine 
Go.  (1899)  94  Fed.  793,  86  G.  G.  A. 
499,  2  Am.  Bankr.  Rep.  522. 

Where  a  sheriff  took  possession  of 
certain  personal  property  under  a  writ 
of  replevin,  in  an  action  pending  in  a 
state  court  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy  against  the  de- 
fendant, the  plaintiff  in  such  replevin 
suit  claiming  title  on  the  ground  that 
the  property  was  purchased  by  means 
of  the  bankrupt's  fraudulent  represen- 
tations, the  court  of  bankruptcy  had 
no  jurisdiction  by  a  summary  ordeiw  to 
compel  the  sheriff  to  deliver  the  prop- 
erty to  a  receiver  in  bankruptcy.  In  re 
L.  Rudnick  &  Go.  (1908)  100  Fed.  903, 
•88  G.  G.  A.  85,  20  Am.  Bankr.  Rep. 
33;  Rock  Island  Plow  Go.  v.  Western 
Implement  Go.  (1911)  21  N.  D.  608, 132 
N.  W.  351. 

Where,  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy 
against  an  insolvent  judgment  debtor, 
an  execution  has  been  issued  and  lev- 
ied, and  sale  made,  the  title  of  one  pur- 
chasing at  such  sale  in  good  faith  and 
without  notice  will  not  be  affected  by 
the  subsequent  bankruptcy;  but  the 
proceeds  of  the  sheriff's  sale,  remaining 
in  the  hands  of  that  officer,  do  not  be- 
long to  the  judgment  creditor,  but  to 
the  estate  of  the  bankrupt,  and  must 
be  paid  over  to  the  trustee  when  ap- 
pointed. In  re  Eenney  (D.  G.  1899) 
95  Fed.  427,  2  Am.  Bankn  Rep.  494, 
same  case  on  rehearing  (D.  G.  IRW) 
97  Fed.  554,  3  Am.  Bankr.  Rep.  353; 
In  re  Richards  (D.  G.  1899)  96  Fed. 
258,  2  Am.  Bankr.  Rep.  518;  In  re 
Fellerath  (D.  G.  1899)  95  Fed.  121.  2 
Am.  Bankr.  Rep.  40;  In  re  Franks 
(D.  G.  1899)  95  Fed.  635,  2  Am. 
Bankr.  Rep.  634.  ' 

As  against  a  sheriff  holding  In  his 
possession  the  proceeds  of  a  sale  made 
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under  a  writ  iseuing  from  a  state  coart 
and  levied  within  four  months  before 
the  inBtit;ation  of  bankruptcy  proceed- 
icss  against  the  judgment  debtor,  there 
is  no  necessity  for  resorting  to  plenary 
proceedings  for  their  recovery  by  the 
trustee  in  bankruptcy,  but  the  same 
may  be  ordered  by  the  court  of  bank- 
roptcy  upon  the  summary  petition  of 
tbe  trustee.  In  re  Kenney  (D.  O. 
1899)  97  Fed.  664,  3  Am.  Bankr.  Rep. 
353;  In  re  Fellerath  (D.  C.  1899)  96 
Fed.  121,  2  Am.  Bankr.  Rep.  40;  In 
re  Frands-Valentine  Co.  (1899)  94 
Fed.  793,  36  C.  G.  A.  499,  2  Am.  Bankr. 
Bep.  622;  IfiUs  y.  Davis  (1873)  3 
Jones  &  S.  (N.  Y.)  356.  But  compare 
In  re  Easley  (D.  O.  1898)  98  Fed.  419, 
1  Am.  Bankr.  Rep.  716;  In  re  Franks 
(D.  G.  1899)*  95  Fed.  635,  2  Am. 
Bankr.  Rep.  634;  People  ▼.  Brennan 
(1875)  3  Hun  (N.  Y.)  666,  12  N.  B. 
B.  567. 

Where,  at  the  time  of  an  adjudication 
in  bankruptcy,  the  sheriff  held  in  his 
hands  the  proceeds  of  a  sale  on  execu- 
tion of  the  property  of  the  bankrupt, 
levied  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  and 
therefore  annulled  by  the  adjudication, 
and  was  ordered,  after  due  hearing  of 
aO  parties  concerned,  to  pay  over  such 
proceeds  to  the  trustee  when  appoint- 
ed, and  thereafter  the  judgment  cred- 
itor filed  a  bill  in  equity  in  the  United 
States  circuit  court  to  enjoin  the  sher- 
iff from  paying  the  money  to  the  trus- 
tee and  to  require  him  to  pay  it  to  com- 
plainant, held,  that  such  bill  was  ob- 
structive and  without  merits,  and  an 
attempt  to  oust  the  jurisdiction  of  the 
court  of  bankruptcy,  and  constituted  no 
reason  why  the  sheriff  should  not  be 
required  to  obey  the  order  of  the  lat- 
ter court  In  re  Kenney  (D.  G.  1899). 
97  Fed.  564,  3  Am.  Bankr.  Rep.  353. 

The  pendency  of  proceedings  in  bank- 
mptcy,  unknown  to  any  of  the  parties 
ooncemed  or  to  the  court,  does  not 
prevent  a  territorial  court  having  the 
custody  of  perishable  property- through 
its  receiver  appointed  under  an  attach- 
ment levied  before  the  petition  in  bank- 
ruptcy was  filed,  from  ordering  a  sale 
thereof,  on  finding  that  (in  the  words 
of  the  local  statute)  "the  interests  of 
both  plaintiff  and  defendant  will  be 
promoted  by  the  sale,"  but  such  sale 
is  valid  and  the  claim  of  the  trustee 
in  bankruptcy  is  transferred  to  the 
proceeds.  Jones  v.  Springer  (1912) 
226  U.  S.  148,  33  Sup.  Ct.  64,  57  L. 
Ed.  161,  29  Am.  Bankr.  Rep.  204. 

18.  —  Power  to  enjoin  proceedings 
is  state  coartSw— Compare  section  9595, 
post,  providing  that  "a  suit  which  is 
founded  upon  a  claim  from  which  a 
£scharge  would  be  a  release,  and  which 
is  pending  against  a  person  at  the  time 
of  the  filing  of  a  petition  against  him, 
■hall  be  stayed  until  after  an  adjudica- 
tion or  the  dismissal  of  the  petition; 
and  if  such  person  is  adjudged  a  bank- 
rept,  such  action  may  be  further  stay- 


ed until  twelve  months  after  the  date 
of  sudi  adjudication,  or  if,  within  that 
time,  such  person  applies  for  a  dis- 
charge, then  until  the  question  of  such 
discharge  is  determined."  Note  also 
the  provision  in  clause  15  of  this  sec- 
tion, giving  the  courts  of  bankruptcy 
authority  to  "make  such  orders,  issue 
such  process,  and  enter  such  judg- 
ments, in  addition  to  those  specifically 
provided  for,  as  may  be  necessary  for 
the  enforcement  of  the  provisions,  of 
this  act."  And  see,  also.  Judicial  Gode, 
§  265  (R.  S.  I  720,  ante,  |  1242),  pro- 
viding that  ''the  writ  of  injunction  shall 
not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in 
any  court  of  a  state,  except  in  cases 
where  such  injunction  may  be  author- 
ized by  any  law  relating  to  proceedings 
in  bankruptcy." 

The  foregoing  statutory  provisions 
amply  support  the  jurisdictioh  of  a 
court  of  iNEinkruptcy  to  stay  or  suspend 
all  proceedings  in  the  State  courts, 
founded  on  claims  proyable  and  dis- 
chargeable in  bankruptcy,  or,  without 
reference  to  the  nature  of  the  claim, 
where  the  object  of  the  proceeding  is 
to  withdraw  from  the  custody  and  ad- 
ministration of  the  bankruptcy  court 
any  part  of  the  assets  of  the  bankrupt, 
either  then  pending  or  thereafter  com- 
menced, by  any  creditor  or  any  person 
having  an  adverse  interest,  to  enforce 
his  rights  or  to  obtain  redress  against 
the  bankrupt  or  his  assets  after  the 
bankruptcy,  by  acting  on  such  parties 
through  the  instrumentality  of  an  in- 
junction or  restraining  order,  upon  due 
application  made  by  the  bankrupt  or 
his  trustee,  and  a  proper  case  being 
shown  for  such  interference.  Ex  parte 
Ghristy  (1845)  3  How.  292,  11  L.  Ed. 
603;  Blake  v.  Frands-Valentine  Go. 
(D.  G.  1898)  89  Fed.  691, 1  Am.  Bankr. 
Rep.  372;  Penny  v.  Taylor  (D.  G. 
1874)  10  N.  B.  R.  200,  Fed.  Gas.  No. 
10,957;    In   re  Mallory    (D.   G,   1871) 

6  N.  B.  R.  22,  Fed.  Gas.  No.  8.991; 
Piatt  V.  Archer  (G.  G.  1872)  6  N.  B.  R. 
465,  Fed.  Gas.  No.  11,213;  In  re 
Schwarz  (D.  G.  1882)  14  Fed.  787; 
Southern  Loan  &  Trust  Go.  v.  Ben- 
bow  (D.  G.  1899)  96  Fed.  514,  3  Am. 
Bankr.  Rep.  9;  In  re  Kimball  (D.  G. 
1899)  97  Fed.  29,  3  Am.  Bankr.  Rep. 
161;  In  re  Kletchka  (D.  G.  1899)  92 
Fed.  901,  1  Am.  Bankr.  Rep.  479;  In 
re  Jackson  (D.  G.  1881)  9  Fed.  493; 
In  re  Lady  Bryan  Min.  Go.  (D.  G. 
1870)  6  N.  B.  R.  252,  Fed.  Gas.  No. 
7,980;    In  re  Atkinson    (D.   G.  1872) 

7  N.  B.  R.  143,  Fed.  Gas.  No.  606; 
In  re  Gitizens'  Sav.  Bank  (G.  G.  1873) 
9  N.  B.  R.  152,  Fed.  Gas.  No.  2J35; 
In  re  Duryea  (D.  G.  1878)  17  N.  B.  R. 
495,  Fed.  Gas.  No.  4,196;  Samson  v. 
Burton  (D.  G.  1871)  5  N.  B.  R.  459, 
Fed.  Gas.  No.  12,286;  Fowler  v.  Dil- 
lon (D.  G.  1875)  12  N.  B.  R.  308,  Fed. 
Gas.  No.  5,000;  Morehouse  v.  Giant 
Powder  Go.  (G.  G.  A.  1913)  206 
Fed.  24. 

The  bankruptcy  courts  may  not  only 
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enjoin  the  officers  of  the  state  courts 
but  may  stay  the  proceedings  of  the 
courts  themselyes  when  necessary  to 
enforce  their  jurisdiction  to  adminis- 
ter bankrupt  estates.  McLoughlin  ▼. 
Knop  (D.  G.  1913)  214  Fed.  260. 

Where  proceedings  supplementary  to 
execution  against  a  bankrupt,  in  a 
state  court,  begun  within  four  months 
before  the  commencement  of  proceed- 
ings in  bankruptcy,  are  pending  at  the 
time  of  the  adjudication  therein,  the 
court  of  bankruptcy  will,  by  injunction, 
stay  all  further  proceedings  in  the  ac- 
tion in  the  state  court.  In  re  Eletchka 
(D.  C.  1899)  92  Fed.  901,  1  Am. 
Bankr.  Rep.  479;  In  re  Oefola  (D.  C. 
1915)  222  Fed.  171. 

A  proceeding  in  a  state  court  to  wind 
up  an  insolvent  corporation  in  which  a 
receiver  is  appointed  tends  to  defeat 
the  operation  of  the  bankruptcy  law, 
and  may  be  stayed  by  injunction  by  the 
bankruptcy  court.  Morehouse  v.  Giant 
Powder  Go.  (1918)  206  Fed.  24,  124 
C.  C.  A.  158, 

A  bankruptcy  court  has  no  power  to 
enjoin  sale  of  bankrupt's  property  to 
be  made  by  state  officer,  pursuant  to 
decree  of  foreclosure  of  a  state  court, 
entered  before  petition  in  bankruptcy 
was  filed,  to  permit  trustee  to  attempt 
to  secure  purchaser  and  advertise  sale 
more  extensively.  In  re  Schmidt  (D. 
G.  1916)  224  Fed.  814. 

A  court  of  bankruptcy  has  jurisdic- 
tion to  stay  the  prosecution  of  an  ac- 
tion against  the  bankrupt  in  a  state 
court,  on  a  debt  from  which  his  dis- 
charge would  be  a  release,  pending  the 
determination  of  the  question  of  his 
discharge,  although  the  action  was  be- 
gun after  the  filing  of  the  petition.  In 
re  Basch  (D.  G.  1899)  97  Fed.  761,  3 
Am.  Bankr.  Rep.  235. 

The  power  to  stay  the  prosecution  of 
pending  suits  may  be  exercised  in  a 
proper  case  where  the  right  of  the 
bankrupt  to  certain  property  is  involv- 
ed in  a  suit  pending  in  a  state  court 
between  two  parties  who  are  not  par- 
ties to  the  proceedings  in  bankruptcy, 
at  least  where  the  trustee  cannot  ob- 
tain leave  to  intervene  in  such  suit. 
Wilkinson  v.  Barnard  (D.  G.  1877) 
Fed.  Gas.  No.  17,669. 

Application  for  an  injunction  to  stay 
proceedings  against  the  bankrupt  or 
which  involve  an  interference  with  the 
administration  of  his  estate,  or  for  the 
dissolution  of  such  an  injunction,  may 
be  made  by  motion  or  petition  in  the 
court  of  bankruptcy,  stating  the  neces- 
sary facts.  In  re  Wallace  (D.  G. 
1S68)  Fed.  Gas.  No.  17,094;  Ex  parte 
Carlton  (G.  G.  1842)  Fed.  Gas.  No. 
2,415.  Gompare  In  re  Ogles  (D.  G. 
1899)  93  Fed.  426,  1  Am.  Bankr.  Rep. 
671. 

Where  a  petition  in  involuntary  bank- 
ruptcy  charged  that  certain  creditors  of 
the  alleged  bankrupt  had  gained  an  un- 
lawful preference  by  attachments  on 
his  property,  and  had  procured  the  ap- 
pointment  of   a   receiver   by   a   state 
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court,  who  had  sold  the  property  and 
held  the  proceeds,  and  prayed  for  an  in- 
junction against  such  creditors  and  the 
receiver,  forbidding  them  to  take  pro- 
ceedings in  the  state  court  for  the  dis- 
tribution of  the  fund  so  held,  but  it  was 
not  shown  that  such  creditors  were  in- 
solvent, or  that,  for  any  other  reason,  a 
suit  against  them  by  the  trustee  in 
bankruptcy,  subsequently  to  be  appoint- 
ed, would  not  be  an  adequate  remedy 
for  the  avoidance  of  the  alleged  prefer- 
ence and  the  recovery  of  its  fruits, 
quere,  whether  the  injunction  should 
not  be  refused,  and  the  parties  left  to 
work  out  their  rights  through  the  trus- 
tee when  appointed.  In  re  Ogles  (D. 
G.  1899)  93  Fed.  426,  1  Am.  Bankr. 
Rep.  671. 

Attaching  creditors  of  an  alleged 
bankrupt,  and  a  receiver  of  his  prop- 
erty appointed  at  their  instance  by  a 
state  court,  do  not  become  amenable  to 
the  control  of  the  bankruptcy  court  by 
the  mere  filing  of  the  petition  against 
the  debtor,  though  it  is  therein  charged 
that  they  have  received  an  unlawful 
preference,  and  if  they  are  not  regu- 
larly made  parties  to  the  petition  and 
served  with  process,  and  have  not  vol- 
untarily appeared  thereto,  the  court 
cannot  issue  an  injunction  forbidding 
them  to  dispose  of  the  property  of  the 
alleged  bankrupt  in  their  hands,  held 
and  claimed  by  them  adversely  to  the 
debtor  and  to  the  petitioning  creditors. 
In  re  Ogles  (D.  G.  1899)  93  Fed.  426, 
1  Am.  Bankr.  Rep.  671. 

A  federal  district  court  cannot  enjoin 
proceedings  in  a  state  court  on  the 
ground  that  proceedings  in  bankruptcy 
are  pending  in  some  other  -court  of 
bankruptcy.  In  re  Richardson  (D.  O. 
1868)  Fed.  Gas.  No.  11,774;  Markson 
V.  Heaney  (G.  G.  1871)  Fed.  Gas.  No. 
9,098;  In  re  Hirsch  (D.  O.  1868)  Fed. 
Gas.  No.  6,529. 

Where  a  petition  in  bankruptcy  was 
filed  against  a  defendant,  and  an  injunc- 
tion was  issued  to  restrain  a  plaintiff 
from  prosecuting  a  garnishment  action 
against  him  in  a  state  court,  but  no  ad- 
judication of  bankruptcy  was  made  and 
the  proceedings  for  that  purpose  were 
abandoned,  it  was  thereafter  held  that 
the  injunction  was  not  a  bar  to  the  ac- 
tion in  the  state  court.  Beekman  Lum- 
ber Co.  V.  Acme  Harvester  Go.  (1908) 
215  Mo.  221.  114  S.  W.  1087. 

19.  Practice  In  bankruptcy^— "In  pro- 
ceedings in  equity,  instituted  for  the 
purpose  of  carrying  into  effect  the  pro- 
visions of  the  act,  or  for  enforcing  the 
rights  and  remedies  given  by  it,  the 
rules  of  equity  practice  established  by 
the  Supreme  Gourt  of  the  United  States 
shall  be  followed  as  nearly  as  may  be. 
In  proceedings  at  law,  instituted  for  the 
same  purpose,  the  practice  and  proce- 
dure in  cases  at  law  shall  be  followed 
as  nearly  as  may  be.  But  the  judge 
may,  by  special  order  in  any  case,  vary 
the  time  allowed  for  return  of  process, 
for  appearance  and  pleading,  and  for 
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taking  testimoiiy  and  publication,  and 
may  otherwise  modify  the  rules  for  the 
preparation  of  any  particular  case  so  as 
to  fadlitate  a  speedy  hearing."  Gener- 
al Order  in  Bankruptcy  No.  37. 

A  reyfew  of  the  bankruptcy  law  as  a 
whole,  and  of  the  general  orders  pro- 
mulgated under  and  in  pursuance  of  it» 
and  to  carry  its  provisions  into  effect, 
will  show  that,  ample  as  are  the  pow- 
ers vested  in  the  courts  and  in  the 
judges  who  are  to  administer  it,  these 
powers  are  to  be  exercised,  so  far  as 
may  be,  and  when  no  special  provision 
&B  otherwise  made,  in  accordance  with 
Betted  and  well-known  forms  of  ju- 
dicial procedure.  In  re  Hunt  (D.  O. 
1869)  2  N.  B.  R.  539,  Fed.  Gas.  No.  6,- 
881. 

State  laws  regulating  practice  have 
no  reference  to  proceedings  in  bank- 
roptcy  and  cannot  control  them.  In  re 
Baadouine  (D.  C.  1899)  96  Fed.  536,  8 
Am.  Bankr.  Rep.  55. 

A  proceeding  in  bankruptcy  is  equiv- 
alent to  a  general  creditors'  bill  in 
chancery,  and  is  a  plenary  proceeding, 
its  practice  being  prescribed  by  the 
statute,  and  to  that  extent  variant  from 
the  chancery  practice  obtainmg  in  cred- 
itors' bills.  So  far  as  not  varied  by 
statute,  the  practice  should  be  the 
same.  The  collateral  proceedings  inci- 
dent to  and  arising  in  the  course  of  a 
bankruptcy  proceeding,  in  the  form  of 
petitions  and  motions  nisi,  against  per- 
sons already  parties  to  the  bankruptcy 
proceeding,  are  of  the  same  character 
as  like  collateral  proceedings  incident 
to  and  arising  in  a  creditor's  bill  in 
chancery,  and  are  summary  only  where 
they  would  be  so  in  a  creditor's  bill, 
except  where  allowed  by  the  statute* 
In  re  Anderson  (D.  G.  1885)  23  Fed. 
482. 

Proceedings  in  any  pending  bankrupt- 
cy suit  are  at  all  times  open  for  re -ex- 
amination upon  proper  application  be- 
ing made,  and  any  order  made  in  the 
progress  of  a  cause  may  be  subsequent- 
ly set  aside  or  modified  upon  cause 
shown,  provided  rights  have  Yiot  become 
vested  under  it  which  would  be  disturb- 
ed by  such  action.  Sandusky  v.  £Hrst 
Nat  Bank  (1874)  23  WaU.  289,  23  L. 
Ed.  155;  Bontwell  v.  Allderdice  (G.  G. 
1876)  Fed.  Gas.  No.  1,706;  In  re  Pea- 
body  (D.  O.  1877)  16  N.  B.  R.  243, 
Fed.  Gas.  No.  10,866. 

It  18  not  necessary  for  the  clerk  of  a 
district  court  to  make  an  entry  show- 
ing the  opening  and  closing  of  the  court 
on  days  when  he  enters  proceedings  in 
bankruptcy  cases.  Keatley  y.  17.  15. 
(1909)  46  Gt  GL  36. 

20.  Powers  and  authority  of  Ittdge.— 

Where  there  are  two  judges  in  the 
same  federal  district,  either  may  hold  a 
eoort  of  bankruptcy  and  perform  all 
tiie  duties  thereof,  at  the  same  place  or 
a  different  place  within  the  district, 
while  the  other  judge  is  also  holding  a 
court  of  bankruptcy.  Bx  parte  Steele 
(D.  a  1906)   162  Fed.  694,  20  Am 


Bankr.  Rep.  575.  But  see  Ex  parte 
Steele  (D.  G.  1908)  161  Fed.  886,  20 
Am.  Bankr.  JEtep.  446.  And  compare 
Judicial  Gode,  |  23  (ante,  |  990),  pro- 
viding that  'in  districts  having  more 
than  one  district  judge,  the  judges  may 
agree  upon  the  division  of  business  and 
assignment  of  cases  for  trial  in  said 
district;  but  in  case  they  do  not  so 
agree,  the  senior  circuit  judge  of  the 
circuit  in  which  the  district  lies  shall 
make  all  necessary  orders  for  the  divi- 
sion of  business  and  the  assignment  of 
cases  for  trial  in  said  district." 

A  judge  who  was  a  creditor  of  the 
bankrupt  at  the  time  of  his  failure,  but 
who  has  since  sold  and  assigned  his 
claim,  and  has  taken  no  part  in  the  pro- 
ceedings other  than  to  prove  such 
claim,  is  not  thereby  disqualified  from 
sitting  in  the  bankruptcy  case,  al- 
though the  motive  on  the  part  of  the 
purchaser  of  the  claim  may  have  been 
to  remove  the  disqualification  and  en- 
able the  particular  judge  to  act.  In  re 
Sime  (G.  G.  1872)  Fed.  Gas.  No.  12,- 
860. 

II.  RECEIVERSHIPS      IN       BANK- 
RUPTCY PROCEEDINGS 

21.  Appointment  of  reoolver.— Both 
under  the  express  grants  of  authority 
in  the  act,  and  In  the  exercise  of  the 
general  equity  powers  possessed  by  a 
court  of  bankruptcy,  such  court  has 
authority  to  appoint  a  receiver  to  take 
charge  of  the  property  of  a  person 
against  whom  a  petition  in  involuntary 
bankruptcy  has  been  filed  and  hold  the 
same  until  a  trustee  is  appointed.  In 
re  De  Lancey  Stables  Go.  (D.  G.  1909) 
170  Fed.  860,  22  Am.  Bankr.  Rep.  406; 
Homer-Gaylord  Go.  v.  Miller  &  Ben- 
nett (D.  G.  1906)  147  Fed.  295,  17  Am. 
Bankr.  Rep.  257;  In  re  Fixen  &  Go. 
(D.  G.  1899)  96  Fed.  748«  2  Am.  Bankr. 
Rep.  822;  Lansing  v.  Manton  (D.  G. 
1876)  14  N.  B.  R.  127,  Fed.  Gas.  No. 
8.077. 

Whether  a  receiver  should  be  appoint- 
ed for  a  bankrupt,  whether,  if  appoint- 
ed, he  should  continue  the  bankrupt's 
business,  whether  he  shall  retain  coun- 
sel, and  the  amount  to  be  allowed  to 
the  receiver  for  his  fees  and  for  the 
services  of  counsel,  are  matters  within 
the  sound  discretion  of  the  district 
court  In  re  Gash -Pap  worth,  Grow- 
Sir  (1913)  210  Fed.  24,  126  G.  G.  A. 
604. 

The  appointment  of  a  receiver  with- 
out bond  to  take  possession  of  an  al- 
leged bankrupt's  property  is  a  conserv- 
atory proceeding  for  the  benefit  of  both 
debtor  and  creditors.  Harvey  v.  Gart- 
ner (1915;   67  So.   197,  130  La.  411. 

An  application  for  the  appointment 
of  a  receiver  is  distinct  from,  and  an- 
cillary to,  the  proceedings  in  bankrupt- 
cy, and  may  be  made  by  any  creditor 
having  a  provable  debt  that  would  be 
affected  by  the  bankrupt's  discharge. 
T.  B.  Hill  Go.  V.  United  States  Fidelity 
&  Guaranty  Go.  (1914)  107  N.  E.  194, 
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265  lU.  634,  affirming  Judgment  (1914) 
184  III  App.  528. 

Where  the  bankrupt  and  a  purchaser 
of  his  exempt  property  were  enjoined 
from  taking  or  disposing  of  it,  held, 
that  the  appointment  of  a  receiver  was 
not  error.  Floyd  v.  Johnson  (1914)  83 
S.  E.  943,  142  Ga.  833. 

After  an  adjudication  of  voluntary 
bankruptcy,  an  application  by  creditors, 
ii&  which  the  bankrupt  unites,  to  ap- 
point a  receiver  or  custodian  to  pre- 
serve the  assets  of  the  estate,  other- 
wise wholly  unprotected,  will  usually 
be  granted,  especially  in  the  absence  of 
any  charge  of  fraud  or  collusion,  and 
where  creditors  and  other  persons  in- 
terested make  no  objection.  In  re  Hud- 
dleston  (D.  C.  1908)  167  Fed.  428,  21 
Am.  Bankr.  Rep.  669. 

The  jurisdiction  to  appoint  a  receiver 
in  bankruptcy  attaches  upon  the  filing 
of  the  petition,  and  though  the  petition 
may  be  afterwards  dismissed  or  the 
adjudication  refnsed,  this  does  not  make 
the  order  of  appointment  void  or  even 
erroneous.  In  re  T.  E.  Hill  Co.  (1907) 
159  Fed.  73,  86  O.  O.  A.  263.  20  Am. 
Bankr.  Rep.  73;  In  re  Wentworth 
Lunch  Co.  (D.  C.  1911)  189  Fed.  831. 

The  jurisdiction  of  the  court  of  bank- 
ruptcy to  appoints  a  receiver  is  exclu- 
sive and  final,  and  the  order  making 
such  appointment  cannot  be  collaterally 
attacked  in  the  same  or  any  other  court. 
Ross  V.  Stroh  (1908)  165  Fed.  628,  91 
O.  G.  A.  616,  21  AuL  Bankr.  Rep.  644; 
Moore  Bros.  v.  Cowan  (1911)  173  Ala. 
536,  55  South.  903.  And  a  state  court, 
when  asked  to  direct  its  own  receiver 
to  turn  over  property  to  the  receiver 
in  bankruptcy,  has  no  jurisdiction  to 
review  the  order  of  appointment  and 
pass  upon  its  v^isdom  or  necessity. 
White  V.  Davis  (1910)  134  (Ja.  274,  67 
S.  E.  716. 

A  referee  in  bankruptcy  may,  in  a 
proper  case,  appoint  a  receiver,  and  it 
is  unnecessary  that  process  should  first 
issue  against  the  bankrupt  requiring 
him  to  show  cause  against  such  ap- 
pointment. In  re  Standard  Cordage  Co. 
(D.  C.  1910)  184  Fed,  156,  30  Am. 
Bankr.  Rep.  448. 

A  receiver  should  not  be  appointed 
by  a  referee  ex  parte  and  v^ithout  no- 
tice or  hearing,  except  in  a  case  of  im- 
perious necessity,  and  when  the  peti- 
tioner's' rights  cannot  be  secured  and 
protected  in  any  other  way.  T.  S. 
Faulk  &  Co.  V.  Steiner,  Lobman  & 
Frank  (1908)  165  Fed.  861,  91  C.  C. 
A.  547,  21  Am.  Bankr.  Rep.  623.  And 
see  In  re  Florcken  (D.  O.  1901)  107 
Fed.  241,  5  Am.  Bankr.  Rep.  802. 

Ex  parte  appointment  of  a  receiver 
for  property  of  an  alleged  bankrupt, 
then  in  possession  of  a  state  receiver, 
held  erroneous.  Ingram  v.  Ingram  Dart 
Lighterage  Co.  (D.  C.  1915)  226  Fed. 
58. 

The  appointment  of  a  receiver  is  an 
extraordinary  remedy,  and  will  only  be 
made  on  a  showing  of  a  clear  case  of 
right   and    pressing   necessity.     T*    8. 
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Faulk  &  Co.  ▼.  Steiner,  Lobman  & 
Frank  (1908)  165  Fed.  861,  91  C.  C. 
A.  547,  21  Am.  Bankr.  Rep.  623. 

No  appointment  of  a  receiver  will  be 
made  unless  the  court  is  satisfied  that 
it  is  necessary  for  the  protection  of  the 
property  and  that  it  will  inure  to  the 
benefit  of  all  the  creditors.  In  re  Des-^ 
rochers  (D.  C.  1911)  183  Fed.  991,  25 
Am.  Baiikr.  Rep.  703;  Homer-Gaylord 
Co.  V.  Miller  &  Bennett  (D.  C.  1906) 
147  Fed.  295,  17  Am.  Bankr.  Rep.  257; 
M.  &  M.  Nat.  Bank  of  Pittsburgh  v. 
Brady's  Bend  Iron  Co.   (D.  C.  1871) 

5  N.  B.  R.  491,  Fed.  Cas.  No.  9,018. 
In  involuntary  proceedings,  receivers 

should  never  be  appointed  without  full 
compliance  with  all  requirements  of  the 
Bankruptcy  Act,  including  a  showing 
that  it  is  absolutely  necessary  for  the 
preservation  of  the  estate.  Badders 
Clothing  Co.  v.  Burnham-Munger-Root 
Dry  Goods  Co.  (C.  C.  A.  1915)  228 
Fed.  470. 

Consent  of  an  alleged  bankrupt  to 
the  appointment  of  a  receiver  does  not 
authorize  such  appointment,  where  it  is 
not  absolutely  necessary  for  the  pres- 
ervation of  the  esUte.  T.  S.  Faulk  & 
Co.  V.  Steiner,  Lobman  &  Frank  (1908) 
165  Fed.  861,  91  C.  C.  A.  547,  21  Am. 
Bankr.  Rep.  623. 

A  petition  for  the  appointment  of  a 
receiver  must  clearly  and  positively  al- 
lege the  existence  of  an  "absolute"  ne- 
cessity therefor,  and  not  merely  a  be- 
lief that  the  appointment  will  be  for 
the  benefit  of  the  parties  tn  interest. 
T.  S.  Faulk  &  Co.  v.  Steiner,  Lobman 

6  Frank  (1908)  165  Fed.  861,  91  C. 
C.  A.  547,  21  Am.  Bankr.  Rep.  623;  In 
re  Rosenthal  (D.  C.  1906)  144  Fed. 
548,  16  Am.  Bankr.  Rep.  448. 

Where,  after  the  filing  of  a  petition 
in  involuntary  bankruptcy  against  a  re* 
tail  trader,  an  application  was  made 
for  the  appointment  of  a  receiver  to 
take  charge  of  his  property  until  a 
trustee  should  be  qualified,  wherein  it 
was  alleged  that  he  had  been  fraud- 
ulently induced  to  sell  his  entire  stock 
in  trade  to  a  certain  corporation  for 
an  entirely  inadequate  price,  the  major 
part  of  the  same  consisting  of  notes  of 
such  corporation,  which  it  could  not 
pay,  and  its  own  stock,  which  was 
worthless,  and  that  the  corporation,  or 
its  vendee,  was  rapidly  selling  off  the 
stock  at  sacrifice  prices,  so  that  it  would 
probably  all  be  disposed  of  before  a 
trustee  could  be  appointed,  leaving  noth- 
ing for  the  creditors  of  the  bankrupt 
but  the  inadequate  remedy  of  actions 
for  damages  and  for  stockholders'  lia- 
bilities, it  was  held  that  the  petition 
showed  sufficient  grounds  for  the  ap- 
pointnient  of  a  receiver.  In  re  Fixen  & 
Co.  (D.  C.  1899)  96  Fed.  748,  2  Am. 
Bankr.  Rep.  822. 

Where  proceedings  in  bankruptcy  are 
instituted  against  a  corporation,  on  the 
ground  of  its  having  made  a  general 
assignment  for  the  benefit  of  creditors, 
and  the  answer  admits  the  insolvency 
of  the  company  and  the  making  of  the 
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assignment,  and  the  assignee  is  in  pos- 
session of  the  estate,  and  is  proceeding 
to  administer  the  6ame  under  the  di- 
rection of  a  state  court,  in  accordance 
with  the  insolvency  law  of  the  state, 
the  court  of  bankruptcy  has  jurisdiction 
to  appoint  a  receiver  to  take  charge  of 
the  estate  pending  the  adjudication  in 
bankruptcy.  In  re  John  A.  Etheridge 
Furniture  Co.  (D.  C.  1809)  92  Fed. 
329, 1  Am.  Bankr.  Bep.  112. 

A  petition  for  the  appointment  of  a 
receiver  must  be  supported  by  dear, 
certain,  and  positive  proof  of  the  ne- 
cessity of  such  action  for  the  preserva- 
tion of  the  estate.  In  re  Oakland 
Lomber  Co.  (1900)  174  Fed.  684,  98 
C.  C.  A.  388,  23  Am.  Bankr.  Bep.  181. 
A  receiver  in  bankruptcy  may  prop- 
erly be  appointed  where  the  apparent 
titles  to  property  are  such,  on  their 
face,  that  the  marshal  cannot  act  efll- 
dently  under  the  usual  warrant  Keen- 
an  V.  Shannon  (O.  C.  1874)  9  N.  B.  B. 
441,  Fed.  Cas.  No.  7,640.  Or  where 
there  is  such  delay  in  the  prosecution 
of  the  bankruptcy  pro<teedings  as  to 
make  it  necessary  that  measures  should 
he  taken  for  the  conservation  of  the 
property.  In  re  Cooke  (D.  C.  1873) 
Fed.  Cas.  No.  3,167. 

On  an  application  to  the  court  of 
bankruptcy  for  the  appointment  of  a 
receiver  of  the  property  of  an  insol- 
vent corporation,  against  which  pro- 
ceedings in  involuntary  bankruptcy  are 
pending,  the  act  of  bankruptcy  charged 
being  the  making  of  a  general  assign- 
ment for  creditors,  where  it  appears 
that  the  assignee  is  a  creditor  of  the 
corporation,  and  desires  the  appoint- 
ment of  a  receiver,  and  that  he  is  per- 
fectly solvent,  ia  in  possession  of  the 
assigned  property,  and  has  had  the 
same  inventoried  and  appraised,  such 
assignee  may  himself  be  appointed  re- 
ceiver, upon  giving  a  bond,  to  be  ap- 
proved by  the  court,  for  the  faithful 
performance  of  his  duties  as  such  re- 
ceiver. In  re  John  A.  Etheridge  Fur- 
niture Co.  (D.  C.  1899)  92  Fed.  329, 
1  Am.  Bankr.  Bep.  112. 

In  proper  cases,  a  woman  may  be  ap« 
pointed  receiver  in  bankruptcy,  if  com- 
petent to  perform  the  duties  of  that 
office.  In  re  Huddleston  (D.  C.  1908) 
167  Fed.  428,  21  Am.  Bankr.  Bep.  069. 
Where  a  receiver  in  bankruptcy  is 
designated  by  the  c<Turt,  the  subsequent 
election  by  the  creditors  of  the  same 
person  as  trustee  is  evidence  of  his  fit- 
ness and  competency.  In  re  Huddles- 
ton  (D.  C.  1908)  167  Fed.  428,  21  Am. 
Bankr.  669. 

Where  it  appears  that  the  receiver 
was  in  fact  selected  by  the  alleged 
bankrupt  and  nominated  at  hia  instance, 
he  will  not  be  appointed,  or  if  the  fact 
is  shown  after  his  appointment,  he  will 
be  removed.  Birmingham  Coal  &  Iron 
Co.  V.  Southern  Steel  Co.  (D.  C.  1908) 
160  Fed.  212,  20  Am.  Bankr.  Bep.  151. 
The  improper  appointment  of  a  re- 
ceiver for  a  bankrupt  should  not  be 


permitted  to  delay  or  affect  the  trial  of 
the  issues  between  the  creditors  filing 
an  involuntary  petition  and  interven- 
ing and  opposing  creditors  as  to  wheth- 
er the  petition  should  be  granted.  T. 
S.  Faulk  &  Co.  V.  Steiner,  Lobman  & 
Frank  (1908)  165  Fed.  881,  91  C.  C.  A. 
547,  21  Am.  Bankr.  Bep.  623. 

It  is  in  the  discretion  of  the  court  of 
bankruptcy  to  vacate  the  receivership 
and  discharge  the  receiver,  or  refuse 
an  application  on  that  behalf,  depend- 
ing on  the  circumstances  of  the  case 
and  the  necessity  of  continuing  the  re- 
ceivership or  the  propriety  of  termi- 
nating it.  Latimer  v.  McNeal  (1906) 
142  Fed.  451,  73  C.  C.  A.  667,  16  Am. 
Bankr.  Bep.  43;  In  re  Church  Const. 
Co.  (D.  C.  1907)  157  Fed.  298,  19  Am. 
Bankr.  Bep.  549. 

A  receivership  will  not  necessarily  be 
vacated  or  the  property  taken  out  of 
the  hands  of  the  receiver,  though  the 
court  dismisses  the  petition  in  bank- 
ruptcy, where  an  appeal  from  its  deci- 
sion therein  has  been  taken  and  is 
pending.  In  re  Ward  (D.  C.  1911)  194 
Fed.  179,  28  Am.  Bankr.  Bep.  36. 

22.  Powers  and  dvtiea  of  reoeiver.^ 
A  receiver  in  bankruptcy  is  not  in- 
vested with  the  bankrupt's  title  to  his 
property,  but  is  a  mere  custodian  of 
the  estate,  with  authority  to  receive, 
coUect,  and  retain  all  the  assets,  the 
purpose  of  his  appointment  being  only 
to  gather  in  and  preserve  the  property 
and  protect  it  from  loss  until  a  trustee 
can  be  appointed.  In  re  Leonard  (D. 
C.  1910)  177  Fed.  503,  24  Am.  Bankr. 
Bep.  97;  In  re  Bubel  (D.  C.  1908)  166 
Fed.  131,  21  Am.  Bankr.  Bep.  566; 
Freehold  Const.  Co.  v.  Bernstein 
(1908)  60  Misc.  Bep.  363,  113  N.  Y. 
Supp.  368. 

The  authority  of  a  receiver  in  bank- 
ruptcy dates  from  the  entry  of  the  de- 
cree appointing  him.  In  re  Alton  Mfg. 
Co.  (D.  C.  1908)  158  Fed.  867,  19  Am. 
Bankr.  Bep.  805.  The  title  of  a  re- 
ceiver in  bankruptcy  relates  back  to 
the  filing  of  the  petition,  and  the  rights 
of  the  parties  as  to  an  incumbrance  is- 
sued by  the  bankrupt  to  delay  and  hin- 
der his  creditors  must  be  determined  as 
of  the  time  of  the  filing  of  the  petition. 
Clement  v.  Saratoga  Holding  Co. 
(1914)  145  N.  Y.  S.  628,  161  App.  Div. 
808.  I>uties  of  a  receiver  of  a  bank- 
rupt's assets  are  limited  by  the  powers 
given  in  the  order  of  appointment.  In 
re  Metropolitan  Motor  Car  Co.  (D.  C. 
1915)  225  Fed.  274. 

It  is  the  duty  of  a  receiver  in  bank- 
ruptcy to  take  into  his  possession  and 
custody  all  the  property  of  the  bank- 
rupt which  may  constitute  assets  of  his 
estate,  including  property  held  by  a 
third  person  as  the  agent  or  bailee  of 
the  bankrupt.  In  re  Bieger,  Kapnar  & 
Altmark  (D.  C.  1907)  157  Fed.  609,  19 
Am.  Bankr.  Bep.  622.  And  including 
property  previously  transferred  by  the 
bankrupt  in  fraud  of  his  creditors,  in 
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case  the  court  of  bankruptcy  so  directs, 
which  it  has  power  to  do  if  the  fraudu- 
lent nature  of  the  transaction  clearly 
appears.  In  re  Haupt  Bros.  (D.  G. 
1907)  153  Fed.  239,  18  Am.  Bankr. 
Rep.  585.  In  receiving  a  surrender  of 
property  claimed  by  a  conditional  ven- 
dor of  the  bankrupt,  the  receiver  has 
power  to  make  a  stipulation  as  to  its 
nature  and  extent  which  will  be  binding 
on  the  trustee  subsequently  appointed. 
Bryant  v.  Swofford  Bros.  Dry  Goods 
Co.  (1909)  214  U.  S.  279,  29  Sup.  Ct 
614,  53  L.  £id.  997,  22  Am.  Bankr.  Bep. 
111.  In  pursuance  of  his  duty  to  seek 
out  and  collect  the  assets,  the  receiver 
has  the  right  to  apply  for  an  order  sum- 
moning designated  persons  to  appear 
and  submit  to  an  examination  in  the 
bankruptcy  proceedings.  In  re  Fixen 
&  Co.  (D.  G.  1899)  96  Fed.  748,  2 
Am.  Bankr.  Bep.  822. 

In  the  discharge  of  his  duty  of  taking 
care  of  the  property  and  preserving  it 
from  loss  or  dissipation,  the  receiver 
has  authority  to  employ  a  watchman  or 
other  custodian  at  the  expense  of  the 
estate.  WeUer  v.  Stengel  (1911)  146 
App.  Div.  817,  130  N.  Y.  Supp.  707; 
Rumsey  v.  Wolcott  (1875)  1  Wyo.  259. 
And  to  pay  the  overdue  wages  of  em- 
ployes when  necessary  to  prevent  de- 
lay in  carrying  on  a  current  piece  of 
work.  In  re  Ferguson  Gontracting  Go. 
(1911)  187  Fed.  940,  109  G.  C.  A.  662. 
And  to  have  the  property  appraised. 
In  re  Kyte  (D.  G.  1907)  158  Fed.  121, 
19  Am.  Bankr.  Rep.  768.  And  to  keep 
it  insured.  In  re  Kyte  (D.  G.  1907) 
158  Fed.  121,  19  Am.  Bankr.  Rep.  768; 
Simpson  y.  Kerkeslager  (1909)  41  Pa. 
Super.  Gt  347.  Proofs  of  loss  under 
a  fire  insurance  policy  running  to  a 
bankrupt  who  had  absconded  may  law- 
fully be  made  by  a  receiver  appointed 
by  the  court  of  bankruptcy  and  ex- 
pressly authorized  and  directed  by  the 
order  appointing  him  to  make  such 
proofs.  Sims  v.  Union  Assur.  Soc.  (G. 
G.  1903)  129  Fed.  804.  And  see  Day 
V.  Home  Ins.  Go.  (Ala.  1912)  58  South. 
549,  40  L.  R.  A.  (N.  S.)  652.  If  the 
receiver  continues  to  occupy  premises 
leased  by  the  bankrupt,  he  should  pay 
rent  therefor  at  the  reasonable  value 
for  the  time  he  remains  in  possession. 
In  re  Youdelman- Walsh  Foundry  Go. 
(D.  G.  1909)  166  Fed.  381,  21  Am. 
Bankr.  Rep.  509;  Alexis  v.  Koehler 
(Sup.  1909)  119  N.  Y.  Supp.  664. 

A  policy  obtained  by  a  receiver -on  the 
property  of  the  bankrupt,  who  had  per- 
sonally covenanted  to  insure  for  the 
benefit  of  mortgagees,  is  a  personal 
contract  for  the  benefit  of  the  receiver. 
Reilley  v.  Buffalo  (German  Ins.  Go. 
(1914)  147  N.  Y.  S.  1086,  86  Misc.  Rep. 
69. 

A  court  of  bankruptcy  is  not  author- 
ized to  confer  upon  a  receiver  appoint- 
ed by  it  the  power  to  exercise  his  offi- 
cial functions  in  respect  to  property  in 
any  other  district,  and  under  the  gen- 
eral  rule    governing   courts   of   equity 
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and  their  receivers  appointed  in  credi- 
tors' suits,  such  receiver  has  no  au- 
thority to  act  officially  outside  of  the 
district  of  his  appointment  In  re  Ben- 
edict (D.  G.  1905)  140  Fed.  55,  15 
Am.  Bankr.  Rep.  232. 

Where  a  receiver  has  been  appointed 
in  proceedings  in  involuntary  bankrupt- 
cy, a  district  court  of  another  district, 
in  which  property  of  the  alleged  bank- 
rupt is  situated,  has  power  to  appoint 
an  ancillary  receiver  to  aid  the  court 
of  original  jurisdiction  in  preserving 
such  property  pending  the  selection  of 
a  trustee,  the  necessity  of  such  appoint- 
ment being  shown.     Id. 

Temporary  receivers  appointed  for  an 
alleged  bankrupt  corporation  before  ad- 
judication have  no  such  interest  as  en- 
titles them  to  institute  ancillary  pro- 
ceedings in  the  court  of  another  district 
to  secure  a  confirmation  of  their  ap- 
pointment 'and  be  put  in  possession  of 
the  property  of  the  corporation  in  such 
district.  In  re  Tygarts  River  Goal  Go. 
(D.  G.  1913)  203  Fed.  178,  30  Am. 
Bankr.  Rep.  183. 

It  is  at  least  doubtful  whether  a  re- 
ceiver appointed  for  the  property  of  an 
alleged  bankrupt  on  the  filing  of  an  in- 
voluntary petition  against  Mm,  in  the 
absence  of  an  express  provision  to  that 
effect,  can  delegate  to  another  his  au- 
thority originally  to  take  possession  of 
the  property;  and  in  any  event  the  al- 
leged* bankrupt  or  members  of  hia 
family  cannot  be  held  in  contempt  of 
court  for  a  refusal  to  surrender  prop- 
erty or  books  and  papers  to  one  claim- 
ing to  represent  the  receiver,  but  who 
produces  no  written  evidence  of  his  au- 
tority.  Skubinsky  v.  Bodek  (G.  G.  A. 
1909)  172  Fed.  340,  22  Am.  Bankr. 
Rep.  699. 

Where  the  bankrupt  corporation  was 
defendant  in  a  suit  for  the  infringement 
of  a  patent,  and  the  receiver  in  bank- 
ruptcy was  appointed  after  an  inter- 
locutory decree  against  it  and  a  refer- 
ence for  an  accounting  as  to  damagea 
and  profits,  held  that  the  receiver  could 
not  be  required  to  prepare  a  statement 
of  profits  from  the  company's  books  for 
use  before  the  master,  or  to  render  any 
other  active  assistance  to  the  complain- 
ant at  the  expense  of  the  estate  in 
bankruptcy,  unless  he  should  elect  to 
become  a  party  to  the  suit.  American 
Graphophone  Go.  v.  Leeds  &  GatUn 
Go.  (G.  G.  1909)  174  Fed.  158,  23  Am. 
Bankr.  Rep.  337. 

The  attorney  for  the  petitioning  cred- 
itor, at  whose  instance  the  receiver  was 
appointed,  should  not  be  employed  as 
attorney  for  the  receiver.  In  re  Stro- 
bel  (G.  G.  A.  1908)  160  Fed.  916,  20 
Am.  Bankr.  Rep.  22.  And  a  bargain 
for  a  division  of  fees  betweeq  the  re- 
ceiver, the  attorney  whom  he  desired  to 
appoint,  and  the  attorney  for  the  peti- 
tioning creditors,  is  illegal  and  unpro- 
fessional, and  will  be  ground  for  the 
removal  of  the  receiver  and  the  ap- 
pointment of  a  new  one.    In  re  Osh- 
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witi  (D.  C.  1910)  183  Fed.  990,  25 
Am.  Bankr.  Rep.  594.  The  court  of 
bankruptcy  aligrays  has  power  to  di« 
rect  the  receiTer  to  diBmise  the  at- 
torney employed  by  him  and  to  retain 
other  connsel,  and  will  do  bo  if  it  ap- 
pears that  the  attorney  originally  em- 
ployed is  incompetent,  or  that  he  is 
acting  in  the  interests  of  one  creditor 
or  set  of  creditors  as  against  others, 
instead  of  for  the  good  of  all,  or  that 
he  is  seeking  to  serve  some  purpose  of 
his  own  in  any  way  antagonistic  to  the 
interests  of  general  creditors.  In  re 
Champion  Wagon  Co.  fD.  C.  1912)  193 
Fed.  1004,  28  Am.  Bankr.  Rep.  51. 

Upon  the  appointment  of  a  trustee 
for  the  estate,  the  receiver  in  bank- 
ruptcy should  at  once  turn  over  to  him 
an  assets  and  money  in  his  hands,  ex- 
cept such  as  will  probably  be  required 
to  pay  the  expenses  of  the  receivership, 
and  it  is  not  necessary  that  he  should 
wait  nntil  hia  accounts  have  been  pass- 
ed and  he  is  discharged.  In  re  College 
Clothes  Shop  (D.  C.  1911)  192  Fed. 
80.  Where  a  receiver  of  a  bankrupt 
corporation  withholds  its  books  from 
inspection  by  the  bankrupt's  trustee  ap- 
pointed in  the  same  court,  the  latter 
may  obtain  access  to  the  books  by  an 
order  on  an  informal  application.  In 
.re  Lane  Lumber  Co.  (D.  C.  1918)  206 
Fed.  780,  30  Aul  Bankr.  Rep.  749.  A 
particular  fund  may  be  permitted  to 
remain  in  the  hands  of  the  receiver  aft- 
er the  qualification  of  a  trustee,  when 
the  final  disposition  of  it  is  doubtful, 
on  account  of  pending  litigation,  un- 
settled questions  of  title,  or  the  asser- 
tion of  a  lien  upon  it.  In  re  Yogt  (D. 
a  1906)  159  Fed.  317,  20  Am.  Bankr. 
Bep.  243.  A  balance  remaining  in  the 
hands  of  the  receiver  after  all  creditors 
have  been  satisfied,  by  the  carrying  out 
of  a  composition  approved  by  the  court, 
may  be  ordered  turned  over  to  a  claim- 
ant who  is  clearly  entitled  to  it  as 
against  the  bankrupt  himself.  In  re  J. 
C.  Wmsbip  Co.  (1903)  120  Fed.  93,  56 
C.  0.  A.  45,  9  Am.  Bankr.  Rep.  638. 

23.  ContiiiHlng  bankrupt's  business^— 

An  order  authorizing  a  receiver  in  bank- 
niptcy  to  carry  on  the  business  of  the 
bankrupt  rests  largely  in  the  discretion 
of  the  court  and  cannot  be  collaterally 
attacked,  and  it  would  require  a  most 
extraordinary  showing  to  persuade  an 
appellate  court  that  such  discretion  had 
been  abused.  In  re  Isaacson  (1909) 
174  Fed,  406,  98  C.  C.  A.  614,  23  Am. 
Bankr.  Rep.  9a 

When  a  receiver  is  authorised  to  con- 
tinue the  business  of  the  bankrupt,  he 
may  either  accept  an  unfilled  contract 
for  supplies  to  be  furnished  to  the  bank- 
rnpt,  or  reject  it  if  he  deems  it  burden- 
tome,  bat  in  the  latter  case  the  other 
party  has  his  daim  against  the  estate 
for  damages  for  the  breach  of  the 
contract.  Southern  Steel  &,  Iron  Co. 
?.  Hickman,  Williams  &  Co.  (C.  C.  1911) 
IM  Fed.  888,  27  Am.  Bankr.  Rep.  208. 

Aa  nnliqaidated  claim  for  damagea 


for  breach  of  a  contract  by  receivers  of 
a  bankrupt  is  not  entitled  to  priority 
as  against  antecedent  liens  against  the 
estate.  In  re  Erie  Lumber  Co.  (D.  C. 
1906)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689. 

The  receiver  appointed  for  a  bank- 
rupt manufacturing  company  was  ex- 
pressly authorized  by  the  court  to  con- 
tinue the  business  and  to  assume  a 
contract  unc^pr  which  the  company  was 
to  recefve  monthly  deliveries  of  iron 
ore,  for  which  it  was  to  have  a  credit 
of  30  days.  Pursuant  to  such  author- 
ity, the  receiver  notified  the  seller  that 
he  assumed  such  contract  and  would 
make  payment  for  the  ore  as  delivered, 
and  a  similar  notice  was  given  by  him 
after  his  appointment  as  trustee. 
Held,  that  he  succeeded  to  all  the  rights 
of  the  bankrupt  under  such  contract, 
and  that  the  seller  was  liable  in  dam- 
ages for  a  failure  and  refusal  to  make 
deliveries  as  required  thereby.  In  re 
Niagara  Radiator  Co.  (D.  C.  1908)  164 
Fed.  102,  21  Am.  Bankr.  Rep.  55. 

When  a  receiver  in  bankruptcy  per- 
sists in  carrying  on  the  business,  under 
a  former  order  of  the  court,  when  he 
knew  it  to  be  unprofitable  from  the 
beginning  and  capable  of  being  conduct- 
ed only  at  a  loss,  he  should  be  sur- 
charged with  a  portion  of  the  loss  sus- 
tained. In  re  Consumers'  Coffee  Co. 
(D.  C.  1908)  162  Fed.  786,  20  Am. 
Bankr.  Rep.  835.  Where  a  receiver  in 
bankruptcy  did  not  account  for  the  pro- 
ceeds of  the  sale  of  certain  fixtures  be- 
longing to  the  bankrupt,  his  account 
should  be  surcharged  with  that  amount, 
but  not  with  the  value  of  supplies  which 
the  bankrupt  had  on  hand  at  the  time 
the  receiver  was  appointed,  and  which 
were  used  up  in  continuing  the  business, 
in  the  absence  of  proof  that  the  money 
derived  from  the  use  thereof  did  not 
appear  in  the  receipts  with  which  the 
receiver  was  charged;  nor  should  he  be 
charged  with  the  difference  between  the 
appraised  and  sale  value  of  fixtures  of 
another  place  of  business  operated  by 
the  bankrupt.    Id. 

The  power  to  continue  the  business 
of  a  bankrupt  corporation  through  a 
receiver  or  trustee  implies  the  power 
to  make  debts,  to  provide  for  their  pay- 
ment, and  to  borrow  money  for  urgent 
necessities.  In  re  Erie  Lumber  Co. 
(D.  C.  1906)  150  Fed.  817,  17  Am. 
Bankr.  Rep.  689.  The  court  of  bank- 
ruptcy has  power  to  authorize  the  re- 
ceiver to  borrow  money  and  to  issue  re- 
ceivers* certificates  therefor,  having  the 
usual  priority  of  lien.  In  re  Restein 
(D.  C.  1908)  162  Fed.  986,  20  Am. 
Bankr.  Rep.  832;  In  re  Erie  Lumber 
Co*  (D.  C.  1906)  150  Fed.  817,  17  Am. 
Bankr.  Rep.  689. 

A  mortgagee  who  participates  in  the 
bankruptcy  proceedings  and  makes  no 
objection  to  the  appointment  of  a  re- 
ceiver to  carry  on  the  business,  will 
be  precluded  from  insisting  on  the  pri- 
ority of  his  mortgage  over  the  operating 
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ezpenses  and  other  obligations  incurred 
by  the  receiver  under  the  orders  of  the 
court  In  re  Erie  Lumber  Co.  (D.  G. 
1906)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689. 

Where  the  court  authorizes  the  re- 
ceiver to  borrow  a  specified  sum  of 
money,  any  loans  made  in  excess  of 
that  amount  are  made  in  violation  of 
the  authority  conferred,  and  will  bind 
the  estate  only  on  a  showing  jthat  the 
proceeds  were  used  in  conducting  the 
business,  and  then  only  ratably  with  the 
claims  of  other  creditors  of  the  receiv- 
er. In  re  C.  M.  Burkhalter  &.  Co.  (D. 
C.  1910)  182  Fed.  353,  25  Am.  Bankr. 
Rep.  878. 

Where  an  order  appointing  receivers 
to  continue  the  business  of  a  bankrupt 
authorized  them  to  borrow  money  and 
incur  obligations  in  an  amount  not  ex* 
ceeding  $3,000,  as  might  thereafter  be 
directed  by  the  court,  and  the  court  sub- 
sequently authorized  them  to  issue  re- 
ceivers' certificates  to  the  amount  of 
$3,000,  such  order  was  notice  to  all 
dealing  with  the  receivers  that  they 
had  no  authority  to  contract  further 
indebtedness,  and  persons  who  there- 
after sold  them  property  on  credit  in 
excess  of  that  amount  cannot  have 
priority  of  their  claims  tiierefor  against 
the  estate.  In  re  Erie  Lumber  Co.  (D. 
C.  1906)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689, 

24.  Claims  of  third  persons  against 
receiver  or  estate.— Property  in  the  pos- 
session of  a  receiver  in  bankruptcy  is 
in  the  custody  of  the  law,  and  an  at- 
tachment or  garnishment  levied  upon 
it  is  void.  McAffee  v.  Arnold  &  Mathis 
(1908)  165  Ala.  561,  46  South.  870. 

An  attorney  who  is  in  possession  of 
securities  belonging  to  a  bankrupt  cor- 
poration will  be  required  to  turn  them 
over  to  the  receiver,  and  if  he  claims  a 
lien  on  them  his  rights  may  be  deter- 
mined in  the  bankruptcy  court  In  re 
Eurich's  Ft  Hamilton  Brewery  (D.  C. 
1908)  158  Fed.  644,  19  Am.  Bankr. 
Rep.  798.  If  the  receiver  occupies  a 
store  or  other  building  leased  by  the 
bankrupt,  and  the  landlord  desires  to 
have  the  bankrupt's  goods  removed  and 
the  premises  vacated  by  the  receiver, 
his  remedy  is  by  petition  to  the  court 
of  bankruptcy.  In  re  Kleinbans  (D.  O. 
1902)  113  Fed.  107.  7  Am.  Bankr.  Rep. 
604.  The  question  of  the  right  to 
property  or  funds  in  custodia  legis  is 
one  which  the  bankruptcy  court  may  . 
determine  summarily  and  without  the 
formality  of  technical  pleadings  or  a 
plenary  suit.  In  re  J.  C.  Winsbip  Co. 
(1903)  120  Fed.  93,  56  C.  C.  A.  45,  9 
Am.  Bankr.  Rep.  638.  And  third  per- 
sons may  in  this  manner  be  required  to 
surrender  to  the  receiver  property 
which  they  hold  in  possession  as  agents 
or  bailees  of  the  bankrupt  In  re 
Munde  Pulp  Co.  (1905)  139  Fed.  646, 
71  C.  C.  A.  530,  14  Am.  Bankr.  Rep. 
70;  In  re  Friedman  (C.  a  A.  1908)  161 
Fed.  260,  20  Am.  Bankr.  Rep.  37. 
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A  receiver  In  bankruptcy  has  no  au- 
thority to  take  possession  of  property 
held  and  claimed  adversely  by  a  third 
person,  and  on  a  petition  by  such  ad- 
verse claimant  to  recover  property  al- 
leged to  have  been  taken  from  his  pos- 
session by  the  receiver  without  his  con- 
sent, the  invalidity  of  his  title  is  no 
defense.  In  re  Kolin  (1906)  134  Fed. 
557,  67  C.  C.  A.  481,  18  Am.  Bankr. 
Rep.  631.  The  court  of  bankruptcy  has 
no  jurisdiction,  on  a  mere  summary  pe- 
tition, to  determine  the  question  of 
right  and  title  as  between  a  stranger 
holding  property  by  an  adverse  claim, 
asserted  in  good  faith,  and  a  receiver 
alleging  that  he  acquired  it  by  a  fraudu- 
lent or  preferential  transfer.  In  re 
Eurich's  Ft  Hamilton  Brewery  (D.  C. 
1908)  168  Fed.  644,  19  Am.  Bankr. 
Rep.  798;  Copeland  v.  Martin  (1910) 
182  Fed.  805,  26  Am.  Bankr.  Rep.  268; 
In  re  Darlington  Co.  (D.  C.  1908)  163 
Fed.  889,  20  Am.  Bankr.  Rep.  806; 
Knapp  &  Spencer  Co.  v.  Drew  (1906) 
160  Fed.  413,  87  C.  C.  A.  865.  20  Am. 
Bankr.  Rep.  855;  In  re  Mundle  (D.  C 
1905)  139  Fed.  691, 14  Am.  Bankr.  Rep. 
680. 

Where  an  issue  was  raised  between 
a  bankrupt's  trustee  and  his  landlord 
as  to  the  ownership  of  certain  machin- 
ery placed  on  the  rented  premises,  she* 
waived  her  right  to  have  such  issue 
determined  in  a  plenary  suit  by  appear- 
ing without  objection  and  submitting 
the  question  to  a  master  and  the  bank- 
ruptcy court.  In  re  Howard  Laundry 
Co.  (1913)  203  Fed.  445,  121  C.  C.  A. 
556. 

But  the  court  has  jurisdiction  to  en- 
tertain the  proceeding  so  far  as  to  as- 
certain whether  the  claimant  is  in  fact 
an  adverse  claimant,  or  whether  he 
holds  the  property  as  an  agent  or  bailee 
of  the  bankrupt  In  re  Andre  (1905) 
136  Fed.  736,  68  C.  C.  A.  374,  13  Am. 
Bahkr.  Rep.  132. 

An  order  of  a  district  court,  referrini^ 
a  petition  by  a  trustee  for  an  order  for 
a  third  person  to  turn  over  property  as 
part  of  the  bankrupt's  estate  to  a  spe- 
cial master,  held  not  a  final  determina- 
tion that  the  claim  was  colorable,  and 
the  court  could  permit  litigation  of  the 
claim  in  a  state  court  In  re  Auerbach 
(1913)  202  Fed.  192, 120  C.  C.  A.  406. 

Where  a  bankrupt  would  have  been 
entitled  to  possession  of  goods  in  the 
hands  of  a  carrier  consigned  to  him, 
on  payment  of  the  freight  on  the  day 
demand  was  made  by  his  receiver  in 
bankruptcy,  in  case  bankruptcy  had  not 
intervened,  the  receiver  was  entitled  to 
the  same,  and  the  wrongful  refusal  of 
the  carrier's  agent  to  deliver  the  goods 
constituted  him  the  agent  of  the  re- 
ceiver, terminating  the  right  of  stop* 
page  in  transitu.  In  re  White  (D.  G. 
1913)  205  Fed.  393. 

Where  goods  sold  to  a  bankrupt  were 
in  possession  of  the  carrier's  agent  at 
destination,  notice  by  the  seller  to  the 
carrier's  agent  at  the  point  of  shipment 
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of  its  election  to  exerdse  his  right  of 
stoppage  in  transitu,  not  made  in  suffi- 
dent  time  to  be  reasonably  communi- 
cated to  the  agent  in  possession  of  the 
goods  prior  to  demand  by  the  bank- 
rupt's receiver  in  bankruptcy,  held  in- 
sufficient   Id. 

In  proceedings  to  reclaim  certain 
goods  from  the  receiver  of  an  alleged 
bankrapt,  evidence  held  insufficient  to 
warrant  a  master's  finding  that  the 
goods  were  consigned  to  the  bankrupt 
and  not  sold.  In  re  Balkind  &  Joseph 
(1914)  215  Fed.  697. 

Where  property  has  once  come  into 
the  possession  of  the  receiver  as  a  part 
of  the  bankrupt's  estate,  and  has  been 
taken  from  him  by  an  adverse  claim- 
ant, either  with  or  without  his  consent, 
the  court  of  bankruptcy  has  power  to 
protect  its  possession  by  a  summary 
order  requiring  the  return  of  the  prop- 
erty, or  its  proceeds  if  sold,  and  juris- 
diction to  adjudicate  with  respect  to  all 
daims  thereto.  In  re  Rose  Shoe  Mfg. 
Co.  (C.  C.  A.  1909)  168  Fed.  39,  21  Am. 
Bankr.  Rep.  725. 

Where  a  bankrupt's  receiver,  having 
completed  certain  repairs  on  boats  in 
the  bankrupt's  possession,  offered  to 
deliver  them  to  the  owner  on  receiving 
the  amount  due  for  the  repairs,  but  in- 
stead the  owner's  servant  at  his  direc- 
tion took  the  boats  away  by  force  with- 
out paying  the  claim,  they  were  both 
guiltv  of  contempt.  In  re  EHalogue  (D. 
a  1914)  215  Fed.  462. 

Where  a  receiver  of  a  bankrupt  cor- 
poration withholds  its  .books  from  in- 
spection of  the  bankrupt's  trustee,  ap- 
pointed in  the  same  court,  he  may  ob- 
tain access  to  the  books  by  an  order  on 
in  informal  application.  In  re  Lane 
Lumber  Co.  (D.  C.  1913)  206  Fed.  780. 

25.  Actions  by  anif  against  receiver.— 

Where  the  court  of  bankruptcy  appoints 
a  receiver  to  take  charge  of  the  prop- 
erty of  the  bankrupt  after  the  filing  of 
the  petition  and  until  it  is  dismissed  or 
the  trustee  is  qualified,  as  authorized 
by  this  section,  the  functions  of  such 
receiver  are  not  limited  to  the  receipt 
and  custody  of  such  property  as  may  be 
voluntarib'  surrendered  to  him,  but  it 
is  Ms  duty  to  collect  and  recover  the 
property,  by  suit  if  necessary,  and  the 
court  has  jurisdiction,  in  appointing 
such  receiver,  to  authorize  him  to  in- 
stitute all  necessary  actions  at  law  or  in 
equity  for  the  recovery  of  the  bank- 
rupt's property.  In  re  Fixen  &  Go. 
(D.  C.  1S99)  96  Fed.  748,  2  Am.  Bankr. 
Bep.  822.  The  order  authorizing  the 
receiver  to  sue  is  not  conclusive  on  the 
question  whether  he  has  any  cause  of 
action.  Greenhall  v.  Hurwitz  (1913) 
80  Misc.  Rep.  186,  141  N.  Y.  Supp.  914. 
A  receiver  in  bankruptcy  may  be  au- 
thorized to  sue  a  carrier  for  negligence 
m  the  handling  of  freight  Slaughter  y. 
Louisville  &  N.  R.  Ck>.  (1911)  125  Tenn. 
2K>,  143  S.  W.  603. 

The  receiver  may  maintain  summary 
proceedings  in  the  court  of  bankruptcy 
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in  a  case  proper  for  that  mode  of  pro- 
cedure. In  re  Muncie  Pulp  Co.  (1905) 
139  Fed.  646,  71  0.  C.  A.  530,  14  Am. 
Bankr.  Rep.  70.  He  may  maintain  re- 
plevin, where  that  form  of  action  would 
otherwise  be  appropriate.  Unmack  v. 
Douglass  (1903)  75  Conn.  633,  55  AU. 
12.  He  may  sue  in  State  courts  as 
well  as  federal  courts,  and  the  decree 
authorizing  him  to  sue  will  not  be  open 
to  collateral  impeachment  in  an  action 
brought  by  him.  Slaughter  v.  Louisville 
&  N.  R.  Co.  (1911)  125  Tenn.  292,  143 
S.  W.  603. 

Where,  in  proceedings  by  bankrupts' 
receiver  to  recover  funds  alleged  to  be- 
long to  the  estate,  it  appeared  that  de- 
fendants had  no  just  adverse  claim  to 
the  money,  the  bankruptcy  court  had 
jurisdiction  to  order  its  surrender  in 
summary  proceedings.  Musics  v.  Pren- 
tice (O.  C.  A.  1914)  211  Fed.  326,  af- 
firming decree  In  re  A.  Musica  &  Son 
(D.  C.  1913)  205  Fed.  413.  Appeal  dis- 
missed Lazarus,  Michael  &  Lazarus  v. 
Prentice  (1914)  34  Sup.  Ct.  851,  234  U. 
S.  263,  58  L.  Ed.  1305. 

A  receiver  in  bankruptcy  is  not  au- 
thorized to  bring  suit  for  the  recovery 
of  assets  in  a  jurisdiction  other  than 
the  one  in  which  he  was  appointed: 
that  is,  he  cannot  maintain  an  action  in 
a  federal  court  in  another  district  or 
in  a  state  court  of  another  state.  Clark 
V.  Booth  (1854)  17  How.  327,  15  L.  Ed. 
164;  Hale  v.  AUinson  (1903)  188  U. 
S.  56,  23  Sup.  Ct.  244,  47  L,  Ed.  380; 
In  re  Dunseath  &  Son  Co.  (D.  C.  1909) 
168  Fed.  973,  21  Am.  Bankr.  Rep.  742, 
22  Am.  Bankr.  Rep.  75;  In  re  National 
Mercantile  Agency  (D.  C.  1904)  128 
Fed.  639,  12  Am.  Bankr.  Rep.  189;  In 
re  Sohrom  (D.  C.  1899)  97  Fed.  760,  3 
Am.  Bankr.  Rep.  352.  Compare  in  re 
Dempster  (C.  C.  A.  1909)  172  Fed. 
353,  '22  Am.  Bankr.  Rep.  751.  See 
Fletcher  v.  Murray  Commercial  Co. 
(1913)  72  Wash.  525,  130  Pac.  1140. 

If  assets  of  the  bankrupt  are  discov- 
ered in  another  state,  the  proper  course 
is  for  the  petitioning  creditors  to  ap- 
ply to  the  proper  court,  federal  or  state, 
in  such  other  state,  setting  up  the 
pending  proceedings  in  bankruptcy  as 
the  basis  of  their  action,  and  asking  for 
protection  for  their  rights  in  the  prop- 
erty of  the  debtor  within  that  state, 
by  injunction,  receivership,  or  other  ap- 
propriate remedy,  in  which  proceedings 
the  trustee  in  bankruptcy,  subsequently 
appointed,  may  appear  and  take  charge. 
In  re  Schrom  (D.  C.  1899)  97  Fed.  760, 
3  Am.  Bankr.  Rep.  352. 

If  a  receiver  in  bankruptcy  procures 
an  order  of  the  court  which  appointed 
him,  requiring  the  surrender  of  prop- 
erty in  another  state,  it  appears  that 
he  may  apply  to  the  court  of  bankrupt- 
cy in  such  other  state  for  its  assistance 
iit  the  enforcement  of  the  order.  In  re 
Peiser  (D.  C.  1902)  115  Fed.  199,  7 
Am.  Bankr.  Rep.  690. 

A  receiver  in  bankruptcy  has  no  au- 
thority to  maintain  suits  to  vacate  al- 
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leged  preferential  transfers  or  pay- 
ments, to  dissolve  liens,  or  to  recover 
property  alleged  to  have  been  conveyed 
away  in  fraud  of  the  bankrupt's  cred- 
itors. Boonville  Nat  Bank  v.  Blakey 
(1901)  107  Fed.  801,  47  C.  C.  A.  43, 
6  Am.  Bankr.  Rep.  13;  Frost  v.  Lath- 
am &  Co.  (C.  O.  1910)  181  Fed.  866, 
25  Am.  Bankr.  Rep.  313;  Guaranty 
Title  &  Trust  Co.  v.  Pearlman  (D.  O. 
1906)  144  Fed.  550,  16  Am.  Bankr. 
Rep.  461;  Lansing  v.  Man  ton  (D.  C. 
1876)  14  N.  B.  R.  127,  Fed.  Cas.  No. 
8,077.  Compare  In  re  Alexander  (D. 
C.  1911)  193  Fed.  749.  Where  the 
bankrupt  had  sold  certain  of  his  as- 
sets to  his  attorney,  and  the  latter  had 
sold  the  same  to  another  person,  it  was 
held  that  a  receiver  in  bankruptcy  was 
entitled  to  sue  to  vacate  such  sales, 
without  waiting  for  the  appointment  of 
a  trustee.  In  re  Alexander  (D.  C. 
1911)  193  Fed.  749.  And  where  goods 
of  a  bankrupt  alleged  to  have  been 
fraudulently  conveyed  had  been  taken  in- 
to the  possession  of  an  ancillary  receiv- 
er, it  was  held  that  the  court  appoint- 
ing such  receiver  acquired  jurisdiction 
to  determine  the  validity  of  the  trans- 
fer and  the  rights  of  the  parties.  In 
re  Lipman  (D.  C.  1012)  201  Fed.  169, 
29  Am.  Bankr.  Rep.  139. 

Judicial  Code,  §  66,  which  authorizes 
a  receiver  appointed  by  a  federal  court 
to  be  sued  without  previous  leave  of 
such  court  "in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the 
business  Connected  with"  the  property 
in  his  charge,  applies  to  receivers  in 
bankruptcy.  In  re  Kalb  &  Berger  Mfg. 
Co.  (1908)  165  Fed.  895,  91  C.  C.  A. 
573,  21  Am.  Bankr.  Rep.  393;  In  re 
E^anter  &  Cohen  (1903)  121  Fed.  984, 
58  C.  C.  A.  260;  In  re  Smith  (D.  O. 
1903)  121  Fed.  1014;  In  re  Kelley  Dry 
Goods  Co.  (D.  C.  1900)  102  Fed.  747, 
4  Am.  Bankr.  Rep.  528.  But  it  does 
not  authorize  a  suit  without  leave 
against  such  receiver  unless  he  is  car- 
rying on  the  business  of  the  bankrupt, 
or  in  respect  to  his  acts  relating  merely 
to  the  care  and  preservation  of  the 
property  of  the  estate.  In  re  Kalb  & 
Berger  Mfg.  Co.  (1908)  165  Fed.  895, 
91  C.  C.  A.  573,  21  Am.  Bankr.  Rep. 
393. 

A  bill  is  properly  dismissed  for  want 
of  equity  where  no  relief  is  asked  by 
complainant  for  himself,  but  an  ac- 
counting by  the  receiver  in  bankruptcy 
of  defendant  company  is  prayed,  and 
certain  of  his  actions  and  a  composi- 
tion settlement  are  complained  of,  and 
it  is  not  stated  that  the  proceedings 
are  terminated  and  the  receiver  dis- 
charged, and  where  it  is  further  prayed 
that  certain  amounts  collected  from 
certain  defendants  be  distributed  among 
the  creditors  of  defendant  company,  but 
complainant  is  a  stockholder  and  not 
injured  by  alleged  fraudulent  acts  of 
the  officers  of  defendant  company;  it 
not .  being  claimed  that  the  assets  of 
the  company  were  sufficient  to  pay  cred- 
itors  when   it   ceased  to   do  business. 
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Quait  V.  Wortbam  Bros.  Co.  (1913)  176 
HI.  App.  273. 

It  may  be  proper  for  a  receiver  in 
bankruptcy  to  enter  his  appearance  in 
a  suit  pending  against  the  bankrupt  at 
the  time  of  his  appointment.  In  re 
Muncie  Pulp  Co.  (1907)  151  Fed.  732, 
81  C.  C.  A.  116,  18  Am.  Bankr.  Rep. 
56.  But  in  respect  to  claims  which  will 
be  provable  in  the  bankruptcy  proceed- 
ings, the  receiver  is  not  the  proper  per- 
son to  adjust  such  claims  or  to  defend 
suits  thereon,  and  an  action  on  such 
a  claim,  against  the  receiver  as  such, 
will  not  be  authorized  or  allowed  by 
the  bankruptcy  court  in  any  event.  In 
re  Heim  MUk  Product  Co..(D.  C.  1910) 
183  Fed.  787,  25  Am.  Bankr.  Rep.  746. 

The  court  of  bankruptcy  has  no  ju- 
risdiction to  stay  or  prevent  the  mainte- 
nance of  an  action  against  the  receiver 
to  enforce  a  personal  liability  against 
him  for  acts  done  beyond  the  scope  of 
his  authority.  In  re  Spechler  Bros.  (D. 
C.  1911)  185  Fed.  311,  26  Am.  Bankr. 
Rep.  97;  In  re  Kalb  &  Berger  Mfg. 
Co.  (1908)  165  Fed.  895,  91  C.  O.  A. 
573,  21  Am.  Bankr.  Rep.  393. 

If  a  receiver  in  bankruptcy  takes  pos- 
session not  only  of  the  property  des- 
ignated in  the  order  appointing  him, 
but  also  of  other  goods,  the  property 
of  a  third  person,  and  which  never  were 
owned  by  the  bankrupt,  the  owner  there- 
of may  maintain  trespass  in  a  state 
court  against  the  receiver  as  an  indi- 
vidual, for  thus  interfering  with  prop- 
erty which  was  outside  the  order  of  the 
court.  In  re  Young  (D.  C.  1881)  7 
Fed.  855.  A  state  court  has  jurisdic- 
tion of  an  action  against  a  receiver  in 
bankruptcy  to  recover  rent  for  prem- 
ises occupied  by  the  bankrupt  under  a 
lease  which  the  receiver  elected  to  ac- 
cept. Brooklyn  Improvement  Co.  v. 
Lewis  (1910)  136  App.  Div.  861,  122 
N.  Y.  Supp.  111.  A  receiver  in  bank- 
ruptcy is  not  personally  liable  for  neg- 
ligence of  a  person  employed  by  him  to 
remove  property  which  he  was  author- 
ized to  remove,  where  the  receiver  was 
not  guilty  of  any  negligence  in  the  se- 
lection of  such  employ^.  Frederick  A. 
Stokes  Co.  V.  Carell  (Sup.  1912)  138 
N.  Y.  Supp.  536. 

26.  Ancillary  receiverships.— A  court 
of  bankruptcy  possesses  jurisdiction  to 
appoint  an  ancillary  receiver  for  prop- 
erty found  within  its  territory  and  be- 
longing to  a  debtor  against  whom  a 
petition  in  involuntary  bankruptcy  has 
been  filed  in  another  district.  In  re 
Dunseath  &  Son  Co.  (D.  C.  1909)  168 
Fed.  973,  21  Am.  Bankr.  Rep.  742; 
In  re  John  L.  Nelson  &  Bro.  Co.  (D. 
C.  1907)  149  Fed.  590,  18  Am.  Bankr. 
Rep.  66;  In  re  Benedict  (D.  O.  1905) 
140  Fed.  55,  15  Am.  Bankr.  Rep.  232. 
Compare  Ross-Meeham  Foundry  Co.  v. 
Southern  Car  &  Foundry  Co.  (D.  O. 
1903)  124  Fed.  403.  10  Am.  Bankr. 
Rep.  624;  In  re  Dempster  (C.  C.  A. 
1909)  172  Fed.  353,  22  Am.  Bankr. 
Rep.  751. 
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The  power  to  appoint  an  ancillary  re- 
cdver  in  bankruptcy  ought  not  to  be 
exerdaed  without  such  notice  to  the 
persona  in  possession  of  the  property, 
and  to  other  parties  in  interest,  as  will 
answer  the  requirement  of  due  process 
of  law.  Ross-Meeham  Foundry  Co.  v. 
Southern  Car  &  Foundry  Co.  (D.  O. 
1903)  124  Fed.  403,  10  Am.  Bankr. 
Rep.  624. 

The  court  of  bankruptcy  appointing 
an  ancillary  receiver  has  jurisdiction 
to  hear  and  determine  the  claims  of 
third  persons  asserting  tiUe  to  the  prop- 
erty in  question  or  liens  upon  it.  I^- 
dehty  Trust  Co.  v.  Gaskell  (1912)  195 
Fed.  865,  115  O.  C.  A.  527,  28  Am, 
Bankr.  Rep.  4.  Such  court  also  has 
authority  to  settle  the  ancillary  receiv- 
er's accounts,  affording  to  creditors,  or 
to  the  trustee  of  the  primary  jurisdic- 
tion, an  op'portunity  to  question  the 
correctness  of  the  accounting  in  the 
ancillary  court,  the  receiver  not  being 
bound  to  account  to  the  court  of  prima- 
ry jurisdiction.  Loeser  v.  Dallas  (1911) 
192  Fed.  909,  114  C.  C.  A.  349,  27  Am. 
Bankr.  Rep.  733. 

The  duty  of  an  ancillary  receiver  in 
bankruptcy  is  limited  to  the.  collection 
of  assets  and  to  holding  the  same  to 
await  the  appointment  of  a  trustee,  and 
he  will  not  ordinarily  be  authorized  to 
sen  any  of  the  property  in  his  custody. 
In  re  Brockton  Ideal  Shoe  Co.  (D.  O. 
1912)  194  Fed.  233,  27  Am.  Bankr. 
Rep.  577. 

An  application  to  vacate  the  receiv- 
ership, on  a  ground  going  to  the  root  of 
the  whole  matter,  as,  that  the  alleged 
bankrupt  was  solvent  and  had  not  com- 
mitted an  act  of  bankruptcy,  should 
not  be  made  in  the  first  instance  to 
the  court  of  ancillary  jurisdiction  (the 
same  person  having  been  appointed 
receiver  in  both  districts),  but  to  the 
court  of  original  jurisdiction.  In  re 
Hayes  (D.  C.  1912)  192  Fed.  1018,  27 
Am.  Bankr.  Rep.  713. 

27.  Accouiita    and    oompenaation    of 

receiverd— Exceptions  to  the  account 
filed  by  a  receiver  in  bankruptcy  should 
be  verified,  but  the  omission  of  a  ver- 
ification ia  an  amendable  defect  In 
re  Ketterer  Mfg.  Co.  (D.  O.  1907)  156 
Fed.  719,  19  Am.  Bankr.  Rep.  638. 

When  the  accounts  of  a  receiver  have 
been  settled  by  a  court  having  jurisdic- 
tion, he  may  be  summarily  ordered  to 
pay  over  the  balance  due,  and  his  sure- 
ty may  be  held  liable  therefor.  In  re 
Reliable  Bottle  Box  Co.  (D.  C.  1912) 
199  Fed.  670.  29  Ajn.  Bankr.  Rep.  371. 

A  receiver  in  bankruptcy  will  be  sur- 
charged with  the  value  of  any  property 
coming  into  his  hands  and  not  account- 
ed for.  In  re  Consumers*  Coffee  Co. 
(D.  C.  1908)  162  Fed.  786,  20  Am. 
Bankr.  Rep.  835. 

Though  a  petition  in  bankruptcy  ia 
dismissed,  on  the  ground  that  the  al- 
leged bankrupt  was  not  amenable  to 
the  law,  yet  as  the  court  had  jurisdic- 


tion to  determine  that  question,  its  ap- 
pointment of  a  receiver  was  not  void, 
and  hence  it  may  in  its  discretion  al- 
low and  pay  the  expenses  of  the  receiv- 
ership out  of  the  funds  in  the  receiv- 
er's hands,  where  his  services  were 
beneficial  to  the  estate.  In  re  Went- 
worth  Lunch  Co.  (D.  C.  1911)  189  Fed. 
831. 

It  was  formerly  held  that  the  ques- 
tion of  allowing  commissions  or  com- 
pensation to  the  receiver  in  bankrupt- 
cy, and  the  amount,  was  committed  en- 
tirely to  the  sound  judicial  discretion 
of  the  court,  as  in  ordinary  cases  in 
courts  of  equity,  to  be  determined  up- 
on a  consideration  of  the  services  ren- 
dered in  the  particular  case.  In  re 
Schoenfeld  (1910)  183  Fed.  219,  105 
C.  C.  A.  481,  25  Am.  Bankr.  Rep.  748; 
In  re  Kirkpatrick  (1906)  148  Fed.  811, 
78  C.  C.  A.  601,  17  Am.  Bankr.  Rep. 
594;  In  re  Martin  Borgeson  Co.  (D. 
C.  1907)  151  Fed.  780,  18  Am.  Bankr. 
Rep.  178;  In  re  Leonard  (D.  C.  1910) 
177  Fed.  503,  24  Am.  Bankr.  Rep.  97. 
But  this  matter  was  specifically  regu- 
lated by  an  amendment  to  the  bank- 
ruptcy act  adopted  June  25,  1910,  c. 
412,  36  Stat  838.     See  infra,  8  48. 

28.  — -  Fees  of  receiver's  attorney. 

—Ordinarily,  the  duties  of  a  statutory 
receiver  for  an  alleged  bankrupt  nei-. 
ther  require  nor  justify  the  employ- 
ment of  an  attorney,  and  hence  no 
claim  for  the  services  of  an  attorney  so 
employed  is  chargeable  per  se  against 
the  estate,  predicated  alone  on  the  fact 
of  employment  and  service  rendered.  In 
re  T.  E.  HiU  Co.  (1907)  159  Fed.  73, 
86  C.  C.  A.  263,  20  Am.  Bankr.  Rep. 
73;  In  re  Leonard  (D.  C.  1910)  177 
Fed.  503,  24  Am.  Bankr.  Rep.  97;  In 
re  Union  Bank  (1883)  37  N.  J.  Eq.  420. 

A  receiver  in  bankruptcy  is  entitled  to 
the  assistance  of  counsel,  and  a  rea- 
sonable allowance  (keeping  in  view  the 
economy  enjoined  by  the  general  policy 
of  the  bankruptcy  act,  and  taking  into 
consideration  the  value  of  the  estate) 
will  be  made  to  him  in  the  settle- 
ment of  his  accounts  for  services  ren- 
dered in  the  administration  of  the  es- 
tate while  in  his  hands.  He  is  not  en- 
titled to  an  allowance  for  services 
rendered  by  the  attorney  for  the  peti- 
tioning creditors  in  instituting  the  pro- 
ceedings and  obtaining  the  receiver's 
appointment,  or  for  other  services  ren- 
dered primarily  in  the  interests  of  his 
clients,  and  the  former  is  a  matter  for 
consideration  (if  at  all)  on  the  settle- 
ment of  the  estate  in  the  hands  of  the 
trustee,  with  which  the  receiver  has 
nothing  to  do.  In  re  Oppenheimer  (D. 
C.  1906)  146  Fed.  140,  17  Am.  Bankr. 
Rep.  59;  In  re  Falkenberg  (D.  C. 
1913)  206  Fed.  835,  30  Am.  Bankr. 
Rep.  718. 

Where  attorneys  for  the  receiver  of 
an  alleged  bankrupt  were  also  actively 
engaged    in    a   protracted    contest    in 
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bankruptcy,  as  attorneys  for  the  peti- 
tioning creditors,  and  were  not  inde- 
pendent counsel  employed  by  the  re- 
ceiver, as  contemplated  by  an  order 
srranting  leave  to  the  receiver  to  em- 
ploy counsel,  and  the  bankruptcy  pro- 
ceeding was  thereafter  dismissed,  an 
order  declining  to  make  an  allowance 
to  such  attorneys  for  services  render-, 
ed  to  the  receiver  was  correct,  such 
expense  being  rightfully  chargeable 
against  the  petitioning  creditors.  In  re 
T.  B.  Hill  Co.  (1907)  169  Fed.  73,  86 
O.  C.  A.  263,  20  Am.  Bankr.  Rep.  73. 

Since  a  receiver  in  bankruptcy  is  re- 
quired to  stand  independent  of  the 
parties  to  the  litigation,  he  will  not  be 
allowed  to  charge  the  estate  for  serv- 
ices rendered  to  him  by  the  attorney 
for  either  party  during  the  continuance 
of  such  relation.  In  re  T.  L.  Kelly 
Dry  Goods  Co.  (D.  C.  1900)  102  Fed. 
747,  4  Am.  Bankr.  Rep.  528. 

Fees  to  the  attorney  for  a  receiver 
in  bankruptcy  should  be  allowed  only 
to  the  extent  that  his  services  were 
rendered  for  the  direct  benefit  of  the 
entire  estate,  and  not  of  any  particu- 
lar creditor.  In  re  Ketterer  Mfg.  Co. 
(D.  C.  1907)  156  Fed.  719,  19  Am. 
Bankr.  Rep.  638;  Piatt  v.  Archer  (D. 
O.  1876)  Fed.  Cas.  No.  11,214. 

The  number  of  attorneys  employed 
by  a  receiver  in  bankruptcy  is  not  an 
element  to  be  considered  in  allowing 
fees,  but  the  allowance  should  be  made 
as  though  but  one  attorney  had  been 
employed.  In  re  Falkenberg  (D.  C. 
1913)  206  Fed.  835,  30  Am.  Bankr. 
Rep.  7ia 

29.  Sales  of  property  by  recelverSd— 
A  receiver  appointed  by  the  court  of 
bankruptcy  to  take  charge  of  the  prop- 
erty of  the  bankrupt,  pending  the  elec- 
tion and  qualification  of  a  trustee,  may 
be  ordered  to  sell  the  property  or  any 
part  of  it,  when  such  a  course  is  nec- 
essary for  the  preservation  of  its  val- 
ue. In  re  Becker  (D.  C.  1899)  98  Fed. 
407,  3  Am.  Bankr.  Rep.  412;  In  re 
B.  D.  Garner  &  Co.  (D.  C.  1907)  153 
Fed.  914,  18  Am.  Bankr.  Rep.  733; 
In  re  De  Lancey  Stables  Co.  (D.  C. 
1909)  170  Fed.  860,  22  Am.  Bankr. 
Rep.  406.  If  the  receiver  is  not  in  pos- 
session of  particular  property,  the  court 
of  bankruptcy  has  no  jurisdiction  to  or- 
der its  sale  and  determine  the  rights 
of  adverse  claimants  in  the  proceeds. 
First  Nat.  Bank  v.  Chicago  Title  & 
Trust  Co.  (1905)  198  U.  S.  280,  25 
Sup.  Ct.  693,  49  L.  Ed.  1051,  14  Am. 
Bankr.  Rep.  102.  But  this  may  be 
done  with  the  consent  of  the  claimant 
who  has  the  possession  of  the  prop- 
erty. Ommen  v.  Talcott  (D.  0.  1909) 
175  Fed.  261,  23  Am.  Bankr.  Rep. 
572.  Where  a  corporation  is  adjudged 
bankrupt  in  Massachusetts  and  an  an- 
cillary receiver  appointed  in  New  York, 
he  will  not  be  authorized  to  sell  the 
bankrupt's  stock  in  trade  in  New  York, 
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in  the  absence  of  any  proceedings 
therefor  in  the  domiciliary  jurisdiction. 
In  re  Brockton  Ideal  Shoe  Co.  (D.  O. 
1912)  194  Fed.  233,  27  Am.  Bankr. 
Rep.  577.  A  sale  by  a  receiver  in 
bankruptcy  without  the  order  of  the 
court  conveys  no  title.  In  re  Styer  (D. 
C.  1899)  98  Fed.  290,  3  Am.  Bankr. 
Rep.  424;  In  re  Fulton  (D.  C.  1907) 
153  Fed.  664,  18  Am.  Bankr.  Rep.  591; 
Muschel  V.  Austem  (1904)  43  Misc. 
Rep.  362,  87  N.  Y.  Supp.  235.  A  re- 
ceiver in  bankruptcy  has  no  authority 
to  sell  at  private  sale  on  his  own  re- 
sponsibility, but  if  he  reports  to  the 
court  an  offer  made  by  an  outside  par- 
ty for  the  purchase  of  property  in  his 
charge,  and  the  court  makes  an  order 
authorizing  him  to  accept  the  offer  and 
sell  the  property,  the  transaction  be- 
comes a  judicial  sale,  and  the  purchas- 
er can  be  compelled,  by  rule  or  attach- 
ment, to  comply  with  its  terms.  In  re 
J.  Jungmann,  Inc.  (1911)  186  Fed. 
302,  108  C.  C.  A.  380,  26  Am.  Bankr. 
Rep.  401. 

In  view  of  the  temporary  nature  ot 
the  functions  of  a  receiver  in  bank- 
ruptcy, sales  of  property  by  him  should 
be  authorized  only  when  the  proper- 
ty is  perishable  or  is  rapidly  depreciat- 
ing in  value.  In  re  Desrochers  (D.  G. 
1911)  183  Fed.  991,  25  Am.  Bankr.  Rep. 
703;  In  re  Harris  (D.  C.  1907)  156 
Fed.  875,  19  Am.  Bankr.  Rep.  635. 
Where  the  receiver  acquires  posses- 
sion of  a  leasehold  as  part  of  the  bank- 
rupt's estate,  he  should  not  attempt 
to  make  a  sale  of  it.  In  re  Fulton 
(D.  C.  1907)  158  Fed.  664,  18  Ajn. 
Bankr.  Rep.  591.  The  sale  of  goods 
as  perishable  is  for  the  benefit  of  all 
concerned,  the  money  realized  stand- 
ing in  place  of  the  property  itself, 
against  which  the  parties  interested 
may  assert  their  rights  the  same  as  if 
the  sale  had  not  taken  place.  In  re 
Le  Vay  (D.  C.  1903)  125  Fed.  990, 
11  Am.  Bankr.  Rep.  114. 

"Perishable  property,"  as  used  in 
General  Bankruptcy  Order  18  (post,  I 
9614),  permitting  the  court  in  its  dis- 
cretion to  direct  sale  of  perishable 
property,  held  not  limited  to  the  prop- 
erty which  deteriorates  physically,  but 
includes  that  liable  to  deteriorate  in 
value  and  price  by  reason  of  delay 
in  the  disposition  thereof.  In  re  Ped- 
low  (1913)  209  Fed.  841,  126  O.  O.  A. 
565. 

III.  TAXATION  OF  COSTS  AND 

FEES 

30.  Power  to  award  costs.— The  ob- 
vious policy  of  the  Bankruptcy  Act, 
manifest  in  all  of  its  provisions  touch- 
ing on  the  subject,  is  to  reduce  to  a 
minimum  the  expense  of  administering 
estates,  and  the  courts  are  bound  to 
give  the  statute  such  a  construction 
and  application  as  will  fulfill  the  in- 
tention of  congress  in  this  regard.  In 
re  J.  W.  Harrison  Mercantile  Go.  (D. 


Ch.2) 


BANKRUPTCY  ({  2) 


§  9586 


G.  ISaO)  95  Fed.  123,  2  Am.  Bankr. 
Rep.  419;  In  re  FuIIick  (D.  0.  1912) 
201  Fed.  463,  28  Am.  Bankr.  Rep.  634. 
In  cases  of  inToluntary  bankruptcy, 
where  the  debtor  resists  adjudication, 
and  the  court,  after  hearing,  adjudges 
the  debtor  a  bankrupt,  the  petitioning 
creditors  shall  recover,  and  be  paid  out 
of  the  estate,  the  same  costs  that  are 
allowed  to  a  party  recovering  in  a  suit 
in  equity;  and  if  the  petition  is  dis- 
missed, the  debtor  shall  recover  like 
costs  against  the  petitioner.  General 
Order  in  Bankruptcy,  No.  34  (post,  | 
9614).  And  see  In  re  Ghiglione  (D.  G. 
1S99)  93  Fed.  186,  1  Am.  Bankr.  Rep. 
580;  In  re  Morris  (D.  C.  1902)  115 
Fed.  591,  7  Am.  Bankr.  Rep.  709.  As 
regards  the  case  where  the  petition  is 
dismissed,  it  is  held  that  this  applies 
only  in  cases  where  the  jurisdiction  of 
the  conrt  was  not  questioned,  or  was 
sustained,  and  the  decision  was  on  the 
merits,  and  not  to  cases  where  the  pe- 
tition was  dismissed  for  want  of  ju- 
risdiction or  because  the  defendant  was 
not  amenable  to  the  law.  In  re  Phila- 
delphia &  Lewis  Transp.  Go.  (D.  G. 
1904)  127  Fed.  896,  11  Am.  Bankr. 
Rep.  444. 

Upon  the  dismissal  of  a  petition  in 
bankruptcy,  the  respondent  is  entitied 
to  costs,  but  not  to  an  allowance  for 
counsel  fees  or  expenses  or  damages, 
unless  there  was  an « application  to  seize 
and  hold  his  property.  In  re  Williams 
(D.  C.  1903)  120  Fed.  34,  9  Am. 
Bankr.  Rep.  736;  In  re  Morris  (D.  G. 
1902)  115  Fed.  591,  7  Am.  Bankr.  Rep. 
709;  In  re  Ghiglione  (D.  G.  1899)  93 
Fed.  186.  1  Am.  Bankr.  Rep.  580. 
And  the  fact  that  a  temporary  injunc- 
tion was  granted  to  restrain  supposed 
debtors  from  paying  money  into  the 
hands  of  the  alleged  bankrupt  does  not 
bring  the  case  within  the  provisions  of 
Bankruptcy  Act,  $  3e  (post,  f  9687). 
In  re  WUliams  (D.  C.  1903)  120  Fed. 
34,  9  Am.  Bankr.  Rep.  736. 

The  court  of  bankruptcy  has  authori- 
ty under  its  general  equity  powers  to 
order  the  petitioning  creditors   to  pay 
the  expenses  of  a  receivership,  where 
the   receiver    was    appointed    on    their 
application  on  the  filing  gf  their  peti- 
tion, which   petition  was   subsequently 
dismissed  as  unfounded.     In  re  Lacov 
nPOo)  142  Fed.  960,  74  C.  C.  A.  130, 
15  Am.  Bankr.  Rep.  290.     See  In   re 
Eagle  Steam  Laundry  Go.  (D.  G.  1911) 
184  Fed.  949,  25  Am.  Bankr.  Rep.  868. 
And   such   order   may   be   enforced   by 
proceedings  in  contempt.     In  re  Lacov 
(1905)  142  Fed.  960,  74  G.  G.  A.  130, 
15  Am.  Bankr.  Rep.  290.     But  if  the 
receiver   has  continued  in  the  posses- 
sion of  the  property  until  after  the  de- 
fendant has  been  adjudged  bankrupt  by 
the  court  in  another  district,  the  au- 
thority    to     compensate    the     receiver 
passes  to  the  court  making  the  adju- 
dication,   which   takes   exclusive   juris- 
diction  of   the   estate.     In   re    Sears, 


Humbert  &  Go.  (1904)  128  Fed.  275, 
62  G.  G.  A.  623. 

Where  creditors  successfully  oppose 
the  bankrupt's  application  for  dis- 
charge, and  incur  costs  and  expenses  in 
so  doing,  they  would  ordinarily  be 
taxable  against  the  bankrupt;  but  if  he 
is  entirely  without  money,  the  court 
will'  not  make  a  useless  order  upon 
him  to  pay  such  costs,  and  there  is  no 
warrant  in  law  to  tax  such  costs 
against  the  estate.  In  re  Kyte  (D.  G. 
1911)  189  Fed.  531,  26  Am.  Bankr. 
Rep.  507. 

31.  Amount  and  items  of  costSw— On 

dismissal  of  an  involuntary  bankruptcy 
petition,  only  such  costs,  counsel  fees, 
expenses,  and  damages  as  are  occasion- 
ed by  the  seizure  and  detention  of  the 
bankrupt's  property  can  be  recovered; 
the  recovery  of  all  other  costs  and  ex- 
penses depending  on  their  being 
brought  within  clause  18  of  this  sec- 
tion and  General  Order  34  (post,  8 
9614),  which  are  merely  declaratory  of 
the  general  equity  power  over  cost. 
In  re  Ward  (D.  G.  1913)  203  Fed.  76ii. 

Petitioning  and  intervening  credi- 
tors and  alleged  bankrupt  may  stipulate 
for  an  apportionment  as  between  them- 
selves of  the  costs  and  expenses,  and 
a  creditor  may  not  then  set  off  against 
the  amount  of  expenses  taxed  against 
him  his  demand  against  the  bankrupt. 
King  Hardware  Go.  v.  J.  G.  Ghristo- 
pher  Go.  (1915)  222  Fed.  224,  138  G. 
G.  A.  54. 

Gustomers  of  a  bankrupt  stockbroker, 
carrying  stocks  on  a  margin,  are  not 
entitled  to  any  docket  fee  in  reclama- 
tion proceedings.  In  re  J.  F.  Pier- 
son,  Jr.,  &  Go.  (D.  G.  1915)  225  Fed. 
889. 

A  trustee  in  bankruptcy,  bringing  an 
action  to  recover  stock  alleged  to  have 
been  fraudulently  transferred  by  the 
bankrupt,  and  taking  possession  there- 
of as  provided  by  Gode  Giv.  Proc.  Gal. 
§  510  et  seq.,  held  not  entitled,  as  a 
part  of  his  costs,  to  the  expenses  in- 
curred in  keeping  and  feeding  the  stock 
pending  the  action.  Meyer  v.  Per- 
kins (Gal.  App.  1913)  130  P.  206,  re- 
hearing denied  by  Supreme  Oourt,  Id. 
208. 

Extra  compensation  to  expert  wit- 
nesses, above  the  statutory  witness  fee 
and  mileage,  cannot  be  taxed  as  costs 
or  allowed  against  a  losing  party  in  a 
court  of  bankruptcy;  and  the  court 
will  not  be  bound  to  make  such  an  al- 
lowance because  counsel  have  so 
agreed,  especially  whero  the  n^^ree- 
ment  is  not  in  writing.  In  re  Garolina 
Gooperage  Go.  (D.  G.  1899)  96  Fed. 
604. 

As  to  the  expense  of  taking  down  and 
preserving  testimony,  it  is  held  that, 
except  where  a  stenographer  is  em- 
ployed on  the  application  of  the  trus- 
tee, as  provided  by  section  38.  d.  5 
(post,  §  9622),  or  there  has  been  a 
stipulation    of   parties,   or   money   has 
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been  deposited  for  the  ezpenBe,  as 
provided  by  General  Order  in  Bank- 
ruptcy No.  10  (post,  §  9614),  the 
referee  cannot  be  allowed  for  the  ex- 
pense of  a  stenographer.  In  re  Mam- 
moth Pine  Lumber  Co.  (D.  O.  1902) 
116  Fed.  731.,  8  Am.  Bankr.  Rep.  651. 
In  any  event,  the  compensation  allow- 
ed to  stenographers  will  be  scrutinized 
by  the  court,  and  reduced  if  deemed 
excessive.  In  re  Ellett  Electric  Co. 
(D.  C.  1912)  196  Fed,  400,  28  Am. 
Bankr.  Rep.  453. 

32. Costs      on      appeal.— Where 

proceedings  for  review  of  an  order  of 
the  court  of  bankruptcy  are  dismissed 
for  want  of  jurisdiction,  without  any 
motion  therefor,  neither  party  will  be 
allowed  costs.  Hutchinson  v.  Le  Roy 
(1902)  113  Fed.  202,  51  C.  C.  A.  159, 
8  Am.  Bankr.  Rep.  20.  No  costs 
should  be  allowed  to  either  party 
where,  on  appeal  against  a  trustee  from 
an  order  in  bankruptcy,  such  order  is 
reversed  on  a  ground  not  assigned  or 
urged  by  the  appellant.  In  re  Dickson 
(1901)  111  Fed.  726,  49  C.  C.  A.  574, 
55  L.  R.  A.  349,  7  Am.  Bankr.  Rep. 
186. 

Although  a  decree  in  bankruptcy  is 
reversed  on  review  in  the  circuit  court 
of  appeals,  no  coats  should  be  allowed 
when  the  petition  for  review  was  de- 
layed nearly  six  months,  and  the  es- 
tate has  probably  deteriorated  through 
the  delay,  and  where  further  proceed- 
ings are  necessary.  In  re  Endlar 
(1911)  192  Fed.  762,  113  O.  C.  A.  48, 
27  Am.  Bankr.  Rep.  758. 

Where  an  appeal  is  taken  from  an 
order  overruling  respcmdent's  demur- 
rer to  a  bill  of  complaint  brought  by 
the  trustee  in  bankruptcy,  and  pending 
the  appeal  the  bill  is  voluntarily  dis- 
missed by  the  complainant,  on  leave  of 
court,  without  prejudice,  and  at  his  own 
cost,  thereby  making  necessary  the  dis- 
missal of  the  appeal,  he  should  be  re- 
quired to  pay  the  costs  on  appeal.  In 
re  Orman  (1901)  107  Fed.  101,  46  O. 
C.  A.  165,  5  Am.  Bankr.  Rep.  698. 

33.  Persons  entitled  to  oosts.— Where 
a  petition  for  adjudication  in  involun- 
tary bankruptcy  is  contested,  costs  will 
be  awarded  to  the  successful  party, 
that  is,  to  the  alleged  bankrupt  if  he 
defeats  the  petition,  or  to  the  petition- 
ing creditors  if  the  adjudication  is 
made.  In  re  Sheehan  (D.  C.  1873)  8 
N.  B.  R.  353,  Fed.  Cas.  No.  12,738. 

The  bankrupt  is  entitled  to  his  dis- 
bursements in  proceedings  to  obtain 
his  discharge.  In  re  Dibblee  (D.  C. 
1870)  Fed.  Cas.  No.  3,887.  If  the 
bankrupt  advances  the  money  neces- 
sary to  pay  for  the  issuance  and  pub- 
lication of  notices  of  his  application  for 
discharge,  he  is  entitled  to  repayment 
of  the  same  out  of  the  estate.  In  re 
Hatcher  (D.  C.  1906)  145  Fed.  658.  16 
Am.  Bankr.  Rep.  722.  In  a  proceed- 
ing to  revoke  or  annul  the  discharge  of 
a  bankrupt,  costs  may  be  awarded  to 
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the  prevailing  party.  In  re  Holgate 
(D.  C.  1876)  Fed.  Cas.  No.  6,601. 

A  trustee  in  bankruptcy  is  entitled 
to  costs  on  bringing  to  a  successful 
conclusion  an  action  to  recover  assets 
of  the  bankrupt,  set  aside  an  unlawful 
assignment  or  transfer  of  his  property, 
avoid  a  fraudulent  conveyance,  or  re- 
cover an  illegal  preference.  Ommen  v. 
Talcott  (D.  C.  1909)  175  Fed.  261,  23 
Am.  Bankr.  Rep.  572;  Stackhouse  v. 
Holden  (1901)  66  App.  Div.  423,  73  N. 
Y.  Supp.  203;  Clowe  v.  Seavey  (1911) 
74  Misc.  Rep.  254,  131  N.  Y.  Supp.  817; 
Parker  V.  Travers  (1908)  74  N.  J.  Bq. 
812,  71  Atl.  612. 

Claimants  having  claims  against  the 
estates  of  bankrupts  must  ordinarily 
establish  them  at  their  own  expense, 
and  they  will  not  be  allowed  their  costs 
and  expenses  out  of  the  estate,  unless 
where  it  appears  that  the  defense 
made  by  the  trustee  was  captious  or 
unwarranted.  In  re  Stewart  (D.  C. 
1910)  178  Fed.  463,  24  Am.  Bankr. 
Rep.  474.  But  see  In  re  Waterloo  Or- 
gan Co.  (1907)  154  Fed.  657,  83  O.  C. 

A.  481,  18  Am.  Bankr.  Rep.  752. 
Where  issues  in  the  bankruptcy  pro- 
ceedings, arising  out  of  the  Involved 
conditions  of  the  claims,  were  caused 
entirely  by  the  methods  of  the  credi- 
tor, the  trustee  should  not  be  charged 
with  costs.  Dowse  v.  Hammond  (1904) 
130  Fed.  103,  64  C.  C.  A.  437. 

On  referee's  finding  for  claimant, 
seeking  to  reclaim  property  from  trus- 
tee in  bankruptcy,  allowance  of  costs 
and  disbursements  to  claimant  held 
within  the  referee's  discretion.  In  re 
Reeves  (D.  C.  1915)  227  Fed.  711. 

Costs  in  bankruptcy,  to  be  paid  out 
of  proceeds  of  specific  property  covered 
by  a  lien  before  payment  of  the  lien 
creditor,  specified.  In  re  Ranch  (D. 
C.  1915)  226  Fed.  982. 

In  the  case  of  proceedings  taken  by 
parties  other  than  the  trustee,  such 
as  judgment  creditors,  mortgagees,  or 
other  lien  claimants,  to  set  aside  fraud- 
ulent conveyances,  or  otherwise  to  res- 
cue or  reclaim  property  alleged  to  be- 
long to  the  estate  in  bankruptcy,  the 
general  rule  is  that  they  may  be  allow- 
ed compensation  out  of  the  estate  for 
costs,  expenses,  and  counsel  fees,  in  so 
far  as  their  efforts  have  inured  to  the 
benefit  of  the  general  creditors,  in  the 
way  of  creating  or  preserving  a  fund 
for  distribution,  but  not  otherwise.  In 
re  Lesser  (D.  C.  1900)  100  Fed.  433, 
3  Am.  Bankr.  Rep.  815;  In  re  J.  C.  H. 
Claussen  &  Co.  (D.  C.  1908)  164  Fed. 
300,  21  Am.  Bankr.  Rep.  34;  In  re 
Dumahaut  (D.  C.  1879)  19  N.  B.  R. 
394,  Fed.  Cas.  No.  4,126. 

A  sheriff  or  other  person  who  has 
had  the  custody  of  property  of  a  bank- 
rupt estate  may  be  reimbursed  for  his 
expenses  in  caring  for  and  preserving 
it     In  re  Fortune   (D.  C.  1869)   2  N. 

B.  R.  662,  Fed.  Cas.  No.  4,955;  In  re 
Williams  (D.  C.  1868)  2  N.  B.  R.  229, 
Fed.  Cas.  No.  17,705. 
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Where  property  of  the  bankrupt  was 
attached  within  four  months  before  the 
filing  of  the  petition,  it  is  err9r  to  re- 
quira,  as  a  condition  of  delivery  of  the 
attached  property  to  the  trustee,  that 
he  shall  pay  counsel  fees  and  costs  to 
the  attorney  for  the  attaching  creditors 
and  the  costs  of  the  attachment  In  re 
Shoemaker  (1913)  205  Fed.  113,  123 
G.  G.  A.  345,  30  Am.  Bankr.  Rep.  349. 

34.  Persons,  property,  or  funds  lia- 
Me  for  costs.— It  is  the  duty  of  every 
one  connected  with  the  administration 
of  the  bankruptcy  laws  to  make  sure 
that  no  fees  or  charges,  except  those 
intended  by  the  facts  of  Congress,  are 
paid  out  of  the  estate.  In  re  Metallic 
Specialty  Mfg.  Go.  (D.  G.  1914)  215 
Fed.  837. 

Where  an  alleged  bankrupt  appealed 
from  an  involuntary  adjudication,  he 
was  not  entitled  to  an  order  requiring 
a  receiver  of  his  property  to  pay  the 
coats  of  the  transcript  and  the  printing 
of  the  record  out  of  the  proceeds  of 
the  bankrupt's  estate  in  his  hands, 
merely  because  the  bankrupt  was  with- 
out the 'means  to  bear  such  expenses. 
Herman  Keck  Mfg.  Co.  y.  Lorsch 
(1910)  179  Fed.  485,  103  0.  C.  A.  65, 
24  Am.  Bankr.  Rep.  705. 

Under  a  stipulation  between  petition- 
ing and  intervening  creditors  and  the 
bankrupt  for  apportionment  of  expens- 
es, including  allowances  to  accountants, 
the  bankrupt  held  liable  for  its  part  of 
the  allowances  to  the  accountants. 
King  Hardware  Co.  v.  J.  G.  Christoph- 
er Co.  (1915)  222  Fed.  224,  138  C.  O. 

A.  04. 

Since  counsel  fees,  expenses  and  dam- 
ages provided  by  section  3e  (post,  | 
9587),  on  dismissal  of  involuntary  pro- 
ceedings, are  for  special  services  or 
damages  occasioned  by  the  wrongful 
taking  of  the  property  of  an  alleged 
bankrupt,  such  fees  and  damages  are 
not  taxable  in  the  bankruptcy  proceed- 
ings, but  are  recoverable  in  a  suit  on 
petitioners*  bond.  In  re  Wise  (D.  G. 
1914)  212  Fed.  567. 

Where  a  petition  in  bankruptcy  is  dis- 
missed because  it  is  found  that  th6 
bankrupt  was  insane  at  the  time  of 
committing  the  alleged  act  of  bank- 
mptcy,  the  costs  may  be  charged 
against  the  petitioning  creditors.  In  re 
Ward  (D.  C.  1913)  203  Fed.  769,  29 
Am.  Bankr.  Rep.  547. 

Where  an  execution  creditor  inter- 
venes and  opposes  the  adjudication,  on 
the  ground  that  the  debtor  is  not  in- 
solvent, but  unsuccessfully,  the  costs  of 
the  proceeding,  in  so  far  as  the  same 
was  rendered  necessary  by  his  oppo- 
ation,  may  be  taxed  against  such  inter- 
Tener,  including  the  fees  of  witnesses 
snmmoned  by  him  and  of  any  witness- 
es summoned  by  the  petitioning  credi- 
tors whose  examination  would  not  have 
been  necessary  but  for  the  intervention. 
In  re  Carolina  Cooperage  Co.  (D.  C. 
1^)  96  Fed.  604. 

Petitioning  creditors  who  succeed  in 


procuring  an  adjudication  of  bankrupt- 
cy are  entitled  to  be  reimbursed  out  of 
the  estate  for  their  expenditures  and 
to  the  allowance  of  a  reasonably  attor- 
ney's fee.  In  re  Mitteldorfer  (C.  C. 
1869)  3  N.  B.  R.  1,  Fed.  Cas.  No.  9.- 
675. 

Where,  on  the  application  of  credi- 
tors accompanying  the  petition  in  in- 
voluntary bankruptcy,  property  of  the 
bankrupt  is  seized  and  held  pending  the 
adjudication,  and  the  result  is  the  se- 
curing or  preserving  for  the  estate  of 
valuable  property  which  otherwise 
would  have  been  lost  or  dissipated,  the 
petitioning  creditors  are  entitled  to  re- 
imbursement for  their  costs  and  ex- 
penses. In  re  Schwab  (D.  C.  1869) 
Fed.  Gas.  No.  12,498.  But  where,  such 
a  course  having  been  taken,  the  peti- 
tion is  dismissed,  the  damages  occasion- 
ed by  the  seizure  and  detention  of  the 
property  are  recoverable,  not  against 
the  petitioning  creditors  generally,  but 
against  that  creditor  on  whose  appli- 
cation the  property  was  seized.  In  re 
Ward  (D.  C.  1913)  203  Fed.  769,  29 
Am.  Bankr.  Rep.  547. 

Costs  may  be  awarded  against  a  par- 
ticular creditor  who  has  insisted  on 
and  procured  an  unnecessary  and  fruit- 
less examination  of  the  bankrupt  in 
the  hope  of  discovering  concealed  as- 
sets. In  re  Rozinsky  (D.  C.  KKX))  101 
Fed.  229,  3  Am.  Bankr.  Rep.  830.  Or 
against  one  who  has  procured  the  ap- 
pointment of  a  receiver,  when  such  ap- 
pointment proves  to  have  been  unau- 
thorized or  unnecessary.  In  re  Went- 
worth  Lunch  Co.  (C.  C.  A.  1911)  191 
Fed.  821,  27  Am.  Bankr.  Rep.  515;  In 
re  Charles  W.  Aschenbach  Go.   (1910) 

183  Fed.  305.  105  C.  C.  A.  517,  25 
Am.  Bankr.  Rep.  502.  Or  one  who 
has  unsuccessfully  opposed  the  bank- 
rupt's application  for  discharge.  In  re 
Miers  (D.  C.  1912)  193  Fed.  288,  2t 
Am.   Bankr.   Rep.   870. 

If  on  the  appointment  of  a  receiver 
no  bond,  or  an  inadequate  bond,  is  giv- 
en, the  applicant  for  the  appointment 
is  nevertheless  liable  for  the  costs  and 
expenses  of  the  receivership.  T.  E. 
Hill  Co.  V.  United  States  Fidelity  & 
Guaranty  Co.  (1914)  107  N.  E.  194, 
265  111.  534,  affirming  judgment  (1914) 

184  ni.  App.  528. 

Where,  on  re-examination  of  the  al- 
lowance of  certain  claims  against  a 
bankrupt's  estate,  it  was  found  on  suf- 
ficient evidence  that  the  claims  were 
unsustainable,  the  referee  properly  re- 
quired the  claimant  to  pay  the  costs 
of  the  hearing,  but  he  was  not  author- 
ized to  require  that  the  claimant  should 
also  pay  a  fee  to  the  trustee's  attor- 
ney. In  re  Rome  (D.  C.  190S)  162 
Fed.  971,  19  Am.  Bankr.  Rep.  820. 
And  see  In  re  Todd  (D.  C.  1901)  109^ 
Fed.  265,  6  Am.  Bankr.  Rep.  88.  Even 
where  the  claimant  succeeds  in  estab- 
lishing his  claim,  as  against  opposition, 
the  court  will  not  allow  him  costs  and 
attorneys'  fees  out  of  the  estate.  In 
re  Coventry  Evans  Furniture  Co.   (D. 
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C.  1909)  171  Fed.  673,  22  Am.  Bankr. 
Rep.  6^.  Especially  where  the  costa 
on  the  contest  of  a  claim  grew  out  of 
a  controversy  between  creditors,  en- 
tirely carried  on  for  the  purpose  of 
controlling  the  election  of  tl^e  trustee, 
they  will  not  be  allowed  out  of  the  es- 
tate. In  re  Worth  (D.  C.  1904)  130 
Fed.  927,  12  Am.  Bankr.  Rep.  566. 

Where  a  claimant  of  property  in  the 
hands  of  a  bankrupt's  trustee  filed  a 
reclamation  petition  which  was  subse- 
quently dismissed  as  fraudulent  and 
unsustainable,  the  proceeding  being 
analogous  to  a  suit  in  equity,  the  trus- 
tee was  entitled  to  an  allowance  against 
the  petitioner,  as  a  part  of  the  costs, 
of  the  charges  and  expenses  properly 
incurred  in  preserving  the  property 
during  the  pendency  of  the  petition  and 
directly  resulting  from  such  proceed- 
ings. In  re  Schocket  (D.  C.  1910)  177 
Fed.  583,  24  Am,  Bankr.  Rep.  47. 

A  proceeding  by  petitioning  creditor 
of  bankrupt  to  reclaim  surplus  pro- 
ceeds of  collaterals  sold  by  another 
creditor  and  proceeds  of  a  stock  ex- 
change seat  of  bankrupt  held  not  a 
part  of  the  distribution  of  the  estate 
between  creditors  as  affecting  the  award 
of  costs.  In  re  H.  B.  HoUins  &  Co. 
(D.  C.  1915)  225  Fed.  618. 

A  customer  of  a  bankrupt  stock- 
broker, finding  his  stock  in  loans,  held 
not  liable  to  disbursements  in  reclama- 
tion proceedings,  but  expenses  should 
be  borne  by  general  creditors.  In  re 
J.  F.  Pierson,  Jr.,  &  Co.  (D.  C.  1915) 
225  Fed.  889. 

Where  a  mortgagee  or  other  lien 
claimant  files  and  proves  his  claim  in 
the  bankruptcy  proceedings  for  allow- 
ance and  payment  out  of  the  proceeds 
of  the  property  affected,  he  is  properly 
chargeable  with  his  pro  rata  share  of 
the  costs  of  the  bankruptcy  proceed- 
ings. In  re  Franklin  (D.  C.  1907)  151 
Fed.  642,  18  Am.  Bankr.  Rep.  218. 

Where  a  mortgagee  of  a  bankrupt 
asserts  a  lien  for  an  excessive  amount, 
which  is  contested  by  the  trustee,  part 
or  all  of  the  expense  thereby  incurred, 
including  an  attorney's  allowance,  may 
be  charged  against  the  fund  that  would 
otherwise  go  to  the  mortgagee.  In  re 
Howard  (D.  C.  1913)  207  Fed.  402. 

Only  costs  incidental  to  preservation 
of  property,  its  conversion,  and  pay- 
ment to  the  landlord,  held  to  be  paid 
out  of  property  on  which  a  landlord 
has  a  lien.  In  re  Ranch  (D.  C.  1915) 
220  Fed.  982. 

Where  the  court  of  bankruptcy,  for 
the  sake  of  realizing  the  supposed 
value  of  the  equity  of  redemption  in 
the  mortgaged  property,  takes  control 
of  the  same  and  causes  it  to  be  sold 
by  the  trustee,  the  creditor  assenting 
to,  but  not  inviting,  such  a  course,  the 
proceeds  should  not  be  charged  with 
any  part  of  the  costs  and  expenses  of 
the  bankruptcy  proceeding  in  general, 
Incurred  solely  for  the  benefit  of  un- 
secured creditors,  but  since  the  mort- 
gagee is  benefited  to  the  extent  of  hay- 
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ing  his  lien  foreclosed  for  him  by  the 
bankruptcy  sale,  he  may  properly  be 
called  upon  to  bear  the  actual  costs 
and  expenses  of  the  sale.  In  re  Wil- 
liams' Estate  (1907)  156  Fed.  934,  84 
C.  0.  A.  434,  19  Am.  Bankr.  Rep.  389; 
In  re  Howard  (D.  C.  1913)  207  Fed. 
402;  The  Bethulia  (D.  C.  1912)  200 
Fed.  879;  Mills  v.  Virginia-Carolinm 
Lumber  Co.  (C.  O.  A.  1908)  164  Fed. 
168,  20  Am.  Bankr.  Rep.  750;  In  re 
Prince  &.  Walter  (D.  C.  1904)  131  Fed. 
546,  12  Am.  Bankr.  Rep.  675;  In  re 
Goldville  Mfg.  Co.  (D.  C.  1903)  123 
Fed.  579,  10  Am.  Bankr.  Rep.  552;  In 
re  Peabody  (D.  C.  1877)  16  N.  B.  B. 
243,  Fed.  Cas.  No.  10,866.  And  also, 
if  equitable  considerations  justify  it,  to 
contribute  towards  the  expense  of  car- 
ing for  and  preserving  the  property  be- 
fore the  sale.  In  re  Evans  Lumber  Co. 
(D.  C.  1910)  176  Fed.  643,  23  Am. 
Bankr.  Rep.  881.  Compare  In  re  Vul- 
can Foundry  &  Machine  Co.  (1910) 
180  Fed.  671,  103  C.  C.  A.  637,  24 
Am.  Bankr.  Rep.  825. 

Where  mortgaged  property  was  oper- 
ated by  the  receiver  without  the  pro- 
curement of  the  mortgagee,  and  sold 
for  less  than  the  mort;gage  debt,  nei- 
ther the  fees,  or  costs  of  administering 
the  general  bankruptcy  estate  nor  of 
operating  the  property  could  be  charg- 
ed against  the  proceeds  to  the  preju- 
dice of  the  mortgagee.  In  re  Elmore 
Cotton  MiUs  (D.  C.  1914)  217  Fed. 
808. 

Where  a  mill,  conducted  by  a  bank- 
rupt corporation  on  mortgaged  proper- 
ty, was  operated  by  the  bankrupt's  re- 
ceiver at  a  loss  without  the  knowledge 
of  the  mortgagees,  and  they  proved 
their  claims  in  bankruptcy  to  enforce 
their  lien  against  the  proceeds  of  the 
mortgaged  property,  which  were  insuf- 
ficient to  pay  the  mortgage  debt,  such 
proceeds  were  not  liable  for  the  loss 
incurred  by  the  receiver,  nor  for  the 
expense  of  general  administration.  In 
re  Elmore  Cotton  MUls  (D.  C.  1914) 
217  Fed.  810. 

Cost  of  bankruptcy  proceeding  held 
not  payable  from  proceeds  of  mortgag- 
ed property,  though  there  were  prac- 
tically no  other  assets:  such  proceeds 
being  insufficient  to  pay  the  secured  in- 
debtedness. In  re  Cutler  &  John  (D. 
C.  1916)  228  Fed.  771. 

The  bankruptcy  act,  authorizing  the 
payment  of  commissions  from  the  pro- 
ceeds of  the  sale  of  incumbered  prop- 
erty of  a  bankrupt,  applies  only  to 
cases  in  which  the  bankruptcy  court 
rightfully  exercised  its  jurisdiction  to 
sell  free  from  liens,  or  where  the  lien- 
holder  consented  to  a  sale;  but  where 
the  incumbered  property  brought  much 
less  than  the  amount  of  the  liens  upon 
it,  the  estate  in  bankruptcy  must  pay 
the  commissions  of  the  referee  and 
trustee.  In  re  Holmes  Lumber  Co. 
(D.  C.  1911)  189  Fed.  178,  26  Am. 
Bankr.  Rep.  119. 

Where  the  trustees  of  a  bankrupt 
.  corporation  do  not  receive  possession 
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of  its  assets,  because  the  same  have 
been  placed  in  the  hands  of  receivers 
of  another  conrt  in  foreclosure  pro- 
ceedings, but  they  conceive  it  to  be 
their  duty  to  defend  the  foreclosure 
snits,  and  file  a  cross  bill  looking  to  the 
administration  of  the  entire  assets, 
they  are  entitled  to  have  the  compen- 
sation for  themselves  and  their  attor- 
neys made  a  direct  charge  on  the  prop- 
erty prior  to  the  claims  of  creditors 
and  stockholders.  Meddaugh  v.  Wilson 
(1894)  151  U.  S.  333,  14  Sup.  Ct.  356, 
38  L.  Ed.  183. 

When  the  trustee  brings  suit  to  set 
aside  a  fraudulent  conveyance,  recover 
a  preference,  or  the  like,  the  costs  are 
to  be  borne  by  the  unsuccessful  defend- 
ant, and  not  to  be  taken  out  of  the 
property  or  fund  recovered.  Bunch  v. 
Smith  (1906)  116  Tenn.  201,  93  S.  W. 
80;  Collins  v.  Bryan  (1905)  40  Tex. 
Qy.  App.  88,  88  S.  W.  432.  But  in 
an  action  by  a  trustee  in  bankruptcy 
to  Bet  aside  an  assignment  by  the  bank- 
rupt of  his  interest  in  remainder,  the 
taxable  cost  of  an  infant  defendant, 
who  was  impleaded  in  the  action  and 
defended  by  a  guardian  ad  litem,  should 
be  paid  out  of  the  funds  of  the  estate. 
Clowe  V.  Seavey  (1911)  74  Misc.  Rep. 
25^  131  N.  T.  Supp.  817.  In  an  ac- 
tion by  the  trustee  to  set  aside  a  pref- 
erence or  a  fraudulent  conveyance,  if 
he  is  unsuccessful,  the  expense  falls 
upon  the  estate  in  bankruptcy.  Om- 
men  v.  Talcott  (D.  C.  1909)  175  Fed. 
261,  23  Am.  Bankr.  Rep.  572;  In  re 
Babcock  (C.  C.  1845)  Fed.  Cas.  No. 
097. 

Where  a  truertee  in  bankruptcy  paid 
attorney's  fees,  leaving  an  insuflScient 
amonnt  in  his  hands  to  pay  a  watchman 
employed  to  care  for  the  property  of 
the  estate,  he  would  have  to  stand  the 
loss,  unless  he  could  obtain  a  refund 
from  the  attorneys.  In  re  Mitchell 
(1914)  212  Fed.  932,  129  C.  0.  A.  452. 

35.  Taxation  of  costs.— Claims  for 
costs,  expenses,  and  fees  should  be  filed 
with  the  referee  in  bankruptcy,  in  order 
that  they  may  be  examined  by  parties 
in  interest  and  that  any  person  aggriev- 
ed by  the  ruling  of  the  referee  may  have 
the  same  reviewed.  In  re  Stoddard 
Bros.  Lumber  Co.  (D.  C.  1909)  169 
Fed.  190.  22  Am.  Bankr.  Rep.  435; 
In  re  Rosenberg  (D.  C.  1869)  3  N.  B.  R. 
73,  Fed.  Cas.  No.  12,056.  The  question 
of  allowance  may  be  determined  by  the 
referee  ex  parte,  and  notice  to  creditors 
of  the  hearing  on  such  claims  is  not 
a  prerequisite  to  the  validity  of  his 
order.  In  re  Stotts  (D.  C.  1899)  93 
Fed.  438,  1  Am.  Bankr.  Rep.  641.  The 
amount  to  be  allowed  as  a  fee  to  the  at- 
torney of  a  voluntary  bankrupt  rests 
largely  in  the  discretion  of  the  referee, 
and  his  allowance  will  not  be  disturbed 
by  the  judge  in  the  absence  of  evidence 
that  it  was  unjust  or  excessive.  In  re 
Tebo  (D.  C.  1900)  101  Fed.  419,  4  Am. 
Bankr.  Rep.  235. 

A  judgment  taxing  bankrupt's  costs 
and  disbursements  on  dismissal  of  peti- 


tion held  not  to  prevent  subsequent  as- 
sessment of  costs,  expenses,  and  dam- 
ages of  receivership.  In  re  McKenzie 
(D.  C.  1915)  219  Fed.  630. 

Where  a  contest  over  an  involuntary 
bankruptcy  petition  was  submitted  to 
a  master,  a  direction  that  expenses  in- 
cident to  a  receivership  and  the  taking 
of  testimony  should  be  paid  out  of  funds 
in  the  hands  of  the  receiver  was  provi- 
sional only,  and  did  not  constitute  an  ad- 
judication as  to  all  persons  ultimately 
chargeable  therewith.  In  re  Ward  (D. 
C.  1913)  203  Fed.  769. 

Stipulation  between  petitioning  and 
intervening  creditors  and  an  alleged 
bankrupt  held  to  leave  to  the  court  how 
allowances  shall  be  apportioned  between 
intervening  creditors  and  the  petition- 
ing creditors  primarily  liable.  A  stip- 
ulation between  petitioning  and  inter- 
vening creditors  and  an  alleged  bank- 
rupt for  the  payment  of  expenses  and 
costs  held  to  require  one-half  of  the 
net  amount  of  an  expense  to  be  charg- 
ed against  the  bankrupt  and  the  bal- 
ance against  the  creditors.  King  Hard- 
ware Co.  V.  J.  G.  Christofer  Co.  (1915) 
222  Fed.  224,  138  C.  C.  A.  54. 

Costs  will  be  allowed  to  an  alleged 
bankrupt  on  the  dismissal  of  an  involun- 
tary petition  against  him  only  after 
the  filing  of  his  bill  of  costs  with  the 
derk  and  notise  to  the  petitioning  cred- 
itors. In  re  Haeseler-Kohlhoff  Carbon 
Co.  (D.  C.  1905)  135  Fed.  867,  14  Am. 
Bankr.  Rep.  381. 

No  fee  to  the  attorney  of  the  bank- 
rupt can  be  allowed  in  voluntary  pro- 
ceedings, except  upon  proof  of  services 
actually  rendered  to  the  bankrupt  in 
doing  thQ  things  which  the  law  requires 
of  him.  In  re  Terrill  (D.  C.  1900)  103 
Fed.  781,  4  Am.  Bankr.  Rep.  625.  The 
statute  does  not  make  the  allowance  of 
an  attorney's  fee  in  involuntary  cases 
a  matter  of  right,  but  gives  the  court 
discretionary  power  and  where  such  an 
allowance  is  asked  for,  the  attorney 
must  disclose  his  dealings  with  his 
client,  in  order  that  the  court  may  act 
intelligently  in  the  matter.  In  re  Carr 
(D.  C.  1902)  117  Fed.  572,  9  Am. 
Bankr.  Rep.  58. 

Marshals  must  present  vouchers  for 
the  items  charged  in  their  accounts,  or 
produce  satisfactory  reasons  for  the  ab- 
sence of  such  vouchers.  In  re  Com- 
stock  (D.  C.  1874)  9  N.  B.  R.  88,  Fed. 
Cas.  No.  3.075.  The  claim  of  the  mar- 
shal for  expenditures  must  be  support- 
ed by  his  own  oath  as  to  their  amount 
and  the  necessity  for  them.  In  re  Hell- 
mar  (D.  C.  1877)  Fed.  Cas.  No.  6,342. 
Such  affidavit  is  not  conclusive,  so  as 
to  preclude  any  further  inquiry  into  the 
items  charged.  In  re  Pace  (D.  C.  1878) 
Fed.  Cas.  No.  10,640. 

36.  Foes  of  attorn eySd— In  bankrupt- 
cy cases,  compensation  may  be  allowed 
to  an  attorney,  at  law  out  of  a  particu- 
lar property  or  fund  before  the  court 
only  when  his  services  have  had  the 
effect  of  preserving  it  for  the  true  own- 
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er,  and  out  of  the  estate  in  general  only 
when  his  services  haye  resulted  in  add- 
ing to  it,  increasing  its  «alue,  freeing  it 
from  claims,  or  otherwise  benefiting  the 
general  body  of  creditors.  Gillespie  v. 
J.  C.  Piles  &  Co.  (1910)  178  Fed.  886, 
102  O.  C.  A.  120,  24  Am.  Bankr.  Rep. 
502;  In  re  Huddleston  (C.  C.  A.  1908) 
167  Fed.  428,  21  Am.  Bankr.  Rep.  669; 
In  re  Covington  (D.  C.  1904)  132  Fed. 
884,  13  Am.  Bankr.  Rep.  150;  In  re 
Irwin  (D.  C.  1909)  177  Fed.  284,  22 
Am.  Bankr.  Rep.  165. 

While  the  amount  of  compensation  to 
be  allowed  for  the  services  of  an  attor- 
ney in  bankruptcy  proceedings  rests 
largely  in  the  sound  judicial  discretion 
of  the  court,  yet  this  discretion  must 
be  exercised  in  view  of  the  general  pur- 
pose of  the  statute,  which  requires  that, 
as  far  as  possible,  all  the  assets  shall 
be  available  for  the  creditors,  and  that 
estates  shall  be  administered  with  econ- 
omy and  at  a  minimum  of  expense.  In 
re  Iron  Clad  Mfg.  Co.  (1914)  215  Fed. 
877, 132  C.  C.  A.  11 ;  Dunlap  Hardware 
Co.  V.  Huddleston  (C.  C.  A.  1908)  167 
Fed.  433,  21  Am.  Bankr.  Rep.  731; 
In  re  Young  (D.  C.  1906)  142  Fed.  891, 
16  Am.  Bankr.  Rep.  106;  In  re  Gold- 
viUe  Mfg.  Co.  (D.  C.  1903)  123  Fed. 
579,  10  Am.  Bankr.  Rep.  552;  In  re 
Lang  (D.  C.  1904)  127  Fed.  755,  11 
Am.  Bankr.  Rep.  794.  Only  a  reason- 
able fee  will  be  allowed  to  an  attorney 
in  any  event.  In  re  Talton  (D.  C.  1905) 
137  Fed.  178,  14  Am.  Bankr.  Rep.  617. 
Where  a  rule  of  court  fixes  the  scale  of 
fees  allowable,  such  allowance  will  not 
be  increased  except  in  most  unusual 
cases.  In  re  Keller  (D.  C.  1913)  207 
Fed.  118,  31  Am.  Bankr.  Rep.  51. 

The  referee  in  bankruptcy  is  not 
bound  to  allow  the  fee  claimed  by  the 
attorney,  or  agreed  upon  between  the 
attorney  and  the  trustee,  but  he  may 
and  should  reduce  it  if  he  thinks  it  too 
great.  In  re  Ferreri  (D.  C.  1911)  188 
Fed.  675,  26  Am.  Bankr.  Rep.  658. 
The  question  of  allowing  a  fee  may  be 
determined  by  the  referee  ex  parte,  and 
he  is  not  required  to  notify  creditors 
of  the  pendency  of  the  question  and  an 
opportunity  to  be  heard  thereon.  In  re 
Stotts  (D.  C.  1899)  93  Fed.  438,  1  Am. 
Bankr.  Rep.  641.  The  referee  should 
be  satisfied  by  evidence  of  the  character 
and  value  of  the  attorney's  services, 
and  may  suspend  action  on  the  applica- 
tion until  satisfactory  evidence  is  pro- 
duced. In  re  Dreeben  (D.  C.  1900)  101 
Fed.  110,  4  Am.  Bankr.  Rep.  146;  In 
re  Curtis  (1900)  100  Fed.  784,  41  O.  O. 
A.  59,  4  Am.  Bankr.  Rep.  17.  The  deci- 
sion of  the  referee,  depending  largely 
upon  the  exercise  of  judgment  and  dis- 
cretion, will  not  be  disturbed  by  the 
judge  in  the  absence  of  evidence  to 
show  that  the  fee  allowed  was  exorbit- 
ant or  excessive.  In  re  Tebo  (D.  C. 
1900)  101  Fed.  419,  4  Am.  Bankr.  Rep. 
235.  But  the  referee's  discretion  is  ju- 
dicial, and  not  arbitrary,  and,  though 
he  recommends  the  allowance  of  a  par- 
ticular fee,  it  will  be  reduced  by  the 
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judge  if  the  latter  regards  it  as  extrav- 
agant- In  re  Carr  (D.  C.  1902)  116 
Fed.  556,  8  Am.  Bankr.  Rep.  635.  The 
appellate  court  may  reduce  the  fee  al- 
lowed by  the  referee  and  approved  by 
the  judge,  if  the  judge  has  failed  to  ex- 
ercise his  own  discretion  with  a  due  re- 
gard to  the  policy  of  the  statute  and 
the  rights  of  the  parties.  In  re  Curtis 
(1900)  100  Fed.  784,  41  C.  O.  A.  59.  4 
Am.  Bankr.  Rep.  17. 

In  a  proceeding  in  a  court  of  bank- 
ruptcy to  determine  the  amount  to  be 
allowed  as  a  fee  to  the  attorney  of  a 
creditor,  out  of  such  creditor's  distrib- 
utive share  of  the  estate,  a  trial  by  jury 
may  be  allowed  in  the  discretion  of  the 
court,  but  cannot  be  claimed  as  a  mat- 
ter of  right,  proceedings  in  bankruptcy 
being  equitable  in  character.  In  re 
Rude  (D.  C.  1900)  101  Fed.  805,  4  Am. 
Bankr.  Rep.  319. 

Where  more  than  one  attorney  or  set 
of  attorneys  render  services  for  the 
benefit  of  an  estate  in  bankruptcy,  there 
must  be  a  division  of  the  allowable  fee, 
rather  than  a  duplication  or  multiplica- 
tion of  fees.  In  re  Coney  Island  Lum- 
ber Co.  (D.  C.  1912)  199  Fed.  197,  29 
Am.  Bankr.  Rep.  91. 

In  voluntary  proceedings,  the  attor- 
ney for  the  bankrupt  may  properly  be 
allowed  a  docket  fee  for  filing  the  ap- 
plication for  discharge,  if  there  is  no 
contest.  If  there  is  a  contest  made  by 
the  trustee  at  the  instance  of  the  cred- 
itors, which  is  unsuccessful,  he  may  be 
given  a  larger  allowance  from  the  es- 
tate. But  where  an  unsuccessful  con- 
test is  made  by  one  or  more  creditors, 
the  question  of  costs  and  fees  should 
be  treated  as  one  arising  inter  partes, 
and  the  estate  generally  ought  not  to 
sufifer  from  an  ill-advised  contest.  In 
re  Keller  (D.  C.  1913)  207  Fed.  118, 
31  Am.  Bankr.  Rep.  51. 

37.  — -  Attorney   for    bankruptd— In 

determining  the  reasonable  value  of 
services  rendered  to  a  bankrupt  by  his 
attorney,  neither  the  assets  nor  the  li- 
abilities of  the  estate  represent  or 
measure  the  value  of  the  matter  in- 
volved. In  re  Lane  Lumber  Co.  (D.  C. 
1913)  206  Fed.  780,  30  Am.  Bankr. 
Rep.  749.  The  allowance  of  a  fee  can 
be  made  only  for  the  reasonable  value 
of  services  actually  required,  irrespec- 
tive of  the  services  actually  rendered. 
In  re  Council  &  Sons  (D.  C.  1903)  120 
Fed.  846,  9  Am.  Bankr.  Rep.  474.  The 
attorney  cannot  claim  compensation  for 
all  legal  work  he  may  do  for  the  bank- 
rupt in  the  proceedings,  but  only  for 
that  which  the  referee  or  the  court  may 
consider  was  required  by  the  provi- 
sions of  the  law  and  the  necessities  of 
the  particular  case.  In  re  Payne  (D.  C. 
1907)  151  Fed.  1018.  18  Am.  Bankr. 
Rep.  ,192.  It  is  necessary  that  the  at- 
torney's professional  services  should 
have  been  reasonably  necessary  to  en-^ 
able  the  bankrupt  to  discharge  his  du- 
ties under  the  law.  In  re  Lane  Lumber 
Co.  (D.  C.  1913)  206  Fed.  780,  30  Am. 
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Bankr.  Rep.  749.  It  is  necessary  that 
the  attorney's  services  should  have  con- 
duced to  the  benefit  of  the  estate,  or 
to  its  prompt,  efficient,  or  economical 
administration.  In  re  Duran  Mercan- 
tile Co.  (D.  C.  1912)  199  Fed.  961,  29 
Am.  Bankr.  Rep.  450;  In  re  Goldville 
Mfg.  Co.  (D.  G.  1903)  123  Fed.  579, 
10  Am.  Bankr.  Rep.  552;  In  re  Rosen- 
thal &  Lehman  (D.  G:  1902)  120  Fed. 
848,  9  Am.  Bankr.  Rep.  626. 

WTiere  an  alleged  involuntary  bank- 
rupt successfully  resists  adjudication, 
he  is  entitled  to  have  a  $20  attorney's 
fee  taxed  as  part  of  the  costs  in  his 
favor.  In  re  Wise  (D.  C.  1914)  212 
Fed.  567.  On  dismissal  of  an  involun- 
tary bankruptcy  proceeding  against  re- 
spondent, he  was  not  entitled  to  have 
an  allowance  for  counsel  fees  taxed  in 
his  bill  of  costs,  though  the  proceeding 
was  not  instituted  in  good  faith.  In  re 
Shon  (D.  C.  1913)  212  Fed.  797. 
Where  the  amount  paid  by  a  corpora- 
tion in  contemplation  of  bankruptcy 
amply  compensated  its  attorneys,  where 
no  petition  to  return  is  filed,  they  will 
not  be  required  to  pay  back  any  excess. 
In  re  Union  Dredging  Co.  (D.  C.  1915) 
225  Fed.  188. 

Under  the   provision  that  the   court 
may  allow  a  reasonable  fee  to  the  at- 
torney for  the  bankrupt  in  involuntary 
cases  "while  performing  the  duties  here- 
in prescribed,"  no  such  allowance  wUl 
be  made  in  a  case  where  it  is  not  shown 
that  the  bankrupt  has  performed   the 
duties  laid  upon  him  by  the  law;    but 
where  it  appears,  on  the  contrary,  that 
he  has  been  actively  engaged  in  trying 
to  defeat  or  delay  the  proceedings.    In 
re  Woodard  (D.  C.  1899)  95  Fed.  955, 
2  Am.  Bankr.  Rep.  692.     But  the  fact 
that   the    bankrupt    has    disobeyed    an 
order  of  the  court  requiring  him  to  turn 
over  money  to  his  trustee,  and  has  fled 
the  jurisdiction,    and    is    in    contempt, 
will  not   prevent   the   allowance    of    a 
proper  fee  to  his  attorney  for  services 
rendered  in  the  course  of  the  proceed- 
bgs  before'  the  occurrence  of  the  con- 
tempt, such  misconduct  on  the  part  of 
the  bankrupt  having  been  without  the 
attorney's    privity    or    complicity.      In 
re  Mayer   (D.  O.  1900)  101  Fed.  695, 
4  Am.  Bankr.  Rep.  238. 

The  "duties"  referred  to  in  Bank- 
ruptcy Act,  S  64b,  to  perform  which  the 
bankrupt  is  entitled  to  the  service  of 
an  attorney  to  be  paid  out  of  the  es- 
tate, are  those  imposed  by  section  7. 
Whitla  &  Nelson  v.  Boyd  (1914)  213 
Fed.  587,  130  C.  O.  A.  167,  affirming 
judgment  (D.  C.  1913)  In  re  Lane 
Lumber  Co.,  206  Fed.  780.  Under  § 
64b,  subsec  3,  and  section  7,  subsecs. 
1  and  9  (post,  §  9648),  bankrupt  held 
not  entitled  to  attorney's  fees  for  at- 
tending first  meeting  of  creditors  and 
the  hearing  on  his  application  for  a 
discharge.  Attending  sale  of  assets 
held  not  a  duty  within  Bankruptcy  Act. 
(Jetting  his  discharge  held  not  a  duty 
of  bankrupt.  In  re  Hammel  (D.  O. 
1914)  211  Fed.  238. 


The  preparation  of  the  bankrupt's 
petition  and  schedules  is  a  work  neces- 
sary to  enable  him  to  perform  his  du- 
ties under  the  act,  and  a  proper  and 
moderate  fee  should  be  allowed  to  his 
attorney  out  of  the  estate  for  this 
work,  bot^  in  voluntary  and  involun- 
tary cases.  In  re  Fullick  (D.  C.  1912) 
201  Fed.  463,  28  Am.  Bankr.  Rep.  634; 
In  re  Anderson  (D.  0.  1900)  103  Fed. 
854,  4  Am.  Bankr.  Rep.  640;  In  re 
Mayer  (D.  C.  1900)  101  Fed.  695,  4 
Am.  Bankr.  Rep.  "238;  In  re  Carolina 
Cooperage  Co.  (D.  C.  1899)  96  Fed. 
950,  3  Am.  Bankr.  Rep.  154;  In  re 
Kennedy  (D.  C.  1873)  Fed.  Cas.  No. 
7,700;  In  re  Thompson  (D.  C.  1876) 
13  N.  B.  R.  300,  Fed.  Cas.  No.  13,938; 
In  re  Mansfield  (D.  C.  1872)  Fed.  Cas, 
No.  9,048 ;  In  re  Averill,  1  Nat.  Bankr. 
News,  544.  Compare  In  re  Matthews 
(D.  C.  1899)  97  Fed.  772,  3  Am.  Bankr. 
Rep.  265.  The  amount  to  be  allowed 
for  this  service  is  not  to  be  determined 
by  the  mere  clerical  labor  involved, 
since  the  proper  preparation  of  a  sched- 
ule in  bankruptcy  requires  a  special 
kind  of  skill  and  knowledge.  The  sys- 
tematizing, arrangement,  and  condensa- 
tion of  the  matter  should  be  considered. 
In  re  Andrews  (D.  C.  1875)  11  N.  B. 
R.  59,  Fed.  Cas.  No.  370.  But  where 
the  work  involves  nothing  that  would 
be  beyond  the  powers  of  any  competent 
accountant,  the  fact  that  it  was  done 
by  the  bankrupt's  attorney  does  not  en- 
title him  to  charge,  as  against  the  es- 
tate, on  a  scale  which  would  be  strictly 
appropriate  only  for  professional  serv- 
ices properly  so  called.  In  re  Lane 
Lumber  Co.  (D.  C.  1913)  206  Fed.  780, 
30  Am.  Bankr.  Rep.  749.  The  bank- 
rupt's attorney  is  not  entitled  to  a  fee 
for  posting  up  the  bankrupt's  books  and  • 
making  extra  copies  of  the  schedules. 
In  re  Connell  &  Sons  (D.  C.  1903)  120 
Fed.  846,  9  Am.  Bankr.  Rep.  474. 

Where  involuntary  petition  was  brief,, 
and  bankrupt  had  consented  to  adjudica- 
tion, and  schedules  were  brief,  an  al- 
lowance to  attorneys  of  petitioning 
creditors  of  $100  held  sufficient.  In  re 
Atkins  (D.  C.  1915)  225  Fed.  '639. 
An  allowance  of  $25  to  the  attorney 
for  an  involuntary  bankrupt,  who  only 
prepared  the  bankrupt's  schedules,  held 
sufficient.  In  re  FuUick  (D.  C.  1912) 
201  Fed.  463.  Evidence  of  an  attor- 
ney as  to  certain  services  rendered  for 
the  bankrupt  after  bankruptcy  proceed- 
ings had  .been  instituted  and  prior  to 
the  filing  of  the  schedule  held  too  vague 
to  serve  as  a  basis  of  a  conclusion  that 
the  services  were  reasonably  necessary 
to  enable  the  bankrupt  to  perform  it» 
duties  or  a  finding  as  to  the  value 
thereof.  Whitla  &  Nelson  v.  Boyd 
(1914)  213  Fed.  587.  130  C.  C.  A.  167, 
affirming  judgment  In  re  Lane  Lumber 
Co.  (D.  C.  1913)  206  Fed.  780. 

It  is  said  that  a  bankrupt  is  not  ordi- 
narily entitled  to  the  aid  and  presence 
of  his  counsel  when  attending  before  the 
referee  or  court  for  the  purpose  of 
giving   information   or   undergoing   ex- 
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amination,  and  hence  his  attorney 
should  not  be  allowed  fees  out  of  the 
estate  for  such  attendance  upon  the 
bankrupt,  unless  it  is  shown  that  there 
was  some  unusual  contingency  making 
his  assistance  really  necessary.  In  re 
Lane  Lumber  Go.  (D.  C.  1913)  206 
Fed.  780,  30  Am.  Bankr.  Rep.  749;  In 
re  Kross  (D.  0.  1899).  96  Fed.  816,  3 
Am.  Bankr.  Rep.  187.  But  see  In  re 
Mayer  (D.  C.  1900)  101  Fed.  695,  4 
Am.  Bankr.  Rep.  238;  In  re  Michel 
(D.  C.  1899)  95  Fed.  803;  In  re  Clark 
(D.  C.  1872)  43  How.  Prac.  70,  Fed. 
Cas.  No.  2,803. 

The  bankrupt's  attorney  is  not  en* 
titled  to  a  fee  for  assisting  in  making 
good  the  bankrupt's  claim  to  exemptions 
and  procuring  the  setting  apart  of  the 
same.  In  re  Bohr  man  (D.  G.  1915) 
224  Fed.  287;  In  re  O'Hara  (D.  0. 
1909)  166  Fed.  384,  21  Am.  Bankr. 
Rep.  508;  In  re  Gastleberry  (D.  G. 
1906)  143  Fed.  1021,  16  Am.  Bankr. 
Rep.  430.  Nor  for  services  rendered 
in  proceedings  to  confirm  a  composi- 
tion. In  re  Fogarty  (1911)  187  Fed. 
773,  109  G.  G.  A.  621,  26  Am.  Bankr. 
Rep.  568.  Nor  for  services  in  obtain- 
ing a  judgment  in  favor  of  the  bank- 
rupt before  the  bankruptcy,  though  he 
may  have  a  fee  for  collecting  the  judg- 
ment for  th6  trustee.  In  re  Blum  (D. 
O.  1912)  193  Fed.  304,  28  Am.  Bankr. 
Rep.  60.  The  allowance  to  the  attor- 
ney should  not  include  a  fee  for  de- 
fending the  bankrupt  against  charges  of 
fraud  or  concealment  of  assets,  or  other 
matters  involving  his  personal  liability, 
civil  or  criminal.  In  re  Mayer  (D.  G. 
1900)  101  Fed.  695,  4  Am.  Bankr.  Rep. 
238;  In  re  Felson  (D.  G.  1905)  139 
Fed.  275,  15  Am.  Bankr.  Rep.  185. 
Where  the  trustee  in  bankruptcy  is  op- 
posing the  allowance  of  a  claim  against 
the  estate,  as  are  also  some  of  the 
bankrupt's  creditors,  the  bankrupt's  at- 
torney is  not  entitled  to  assist  in  such 
proceeding  at  the  expense  of  the  es- 
tate. In  re  Lane  Lumber  Co.  (D.  G. 
1913)  206  Fed.  780,  30  Am.  Bankr. 
Rep^  749. 

Services  for  which  an  attorney's  fee 
is  to  be  allowed  in  involuntary  bank- 
ruptcy held  such  only  as  are  proper 
professional  service,  and  not  to  include 
conferring  with  creditors  to  induce  them 
to  join  in  the  petition.  In  re  Sage  (D. 
G.  1915)  225  Fed.  397.  Claim  of  a 
bankrupt's  receiver  appointed  by  a 
state  court  for  fees  and  expenses  held 
a  matter  for  the  bankrupt's  trustees 
and  creditors  to  determine,  and  hence 
the  bankrupt's  attorney  was  not  entitled 
to  fees  for  resisting  such  a  claim. 
Whitla  &  Nelson  v.  Boyd  (1914)  213 
Fed.  587,  130  C.  G.  A.  167,  affirming 
judgment  In  re  Lane  Lumber  Co.  (D. 
C.  1913)  206  Fed.  780. 

On  the  bankrupt's  application  for  dis- 
charge, an  allowance  has  generally  been 
made  to  the  attorney  for  his  services 
in  supporting  the  application,  to  the 
extent  of  a  docket  fee  if  there  is  no 
substantial    opposition,  which   may  be 
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materially  increased  if  opposition  de- 
velops. In  re  Christianson  (D.  C. 
1910)  175  Fed.  867,  23  Am.  Bankr. 
Rep.  710;  In  re  Kross  (D.  O.  1899) 
96  Fed.  816,  3  Am.  Bankr.  Rep.  187; 
In  re  Eidom  (D.  C.  1869)  3  N.  B.  R. 
160,.  Fed.  Cas.  No.  4,315.  But  com- 
pare In  re  Brundin  (D.  G.  1901)  112 
Fed.  306,  7  Anj.  Bankr.  Rep.  296; 
In  re  Duran  Mercantile  Go.  (D.  O. 
1912)  199  Fed.  961,  29  Am.  Bankr. 
Rep.  450;  Ex  parte  Hale  (G.  C.  1842) 
Fed.  Gas.  No.  5,910.  But  a  contest 
over  the  discharge  waged  between  cer- 
tain individual  creditors  on  the  one 
side  and  the  bankrupt  on  the  other, 
and  not  conducted  by  the  trustee  as 
the  representative  of  all  the  credi- 
tors, is  a  matter  which  should  not  in- 
volve the  estate  in  liability  for  costs 
and  fees,  if  the  opposition  proves  un- 
successful In  re  Keller  (D.  G.  1913) 
207  Fed.  118,  31  Am.  Bankr.  Rep. 
51.  See  In  re  GiUardon  (D.  G.  1911) 
187  Fed.  289,  26  Am.  Bankr.  Rep.  103. 

The  allowance  of  a  fee  to  the  bank- 
rupt's attorney  in  voluntary  cases,  and 
its  amount,  rest  entirely  in  the  sound 
judicial  discretion  of  the  court  of  bank- 
ruptcy. In  re  Smith  (D.  G.  1901)  108 
Fed.  39,  5  Am.  Bankr.  Rep.  559;  In  re 
O'ConneU  (D.  G.  1899)  98  Fed.  83,  3 
Am.  Bankr.  Rep.  422;  In  re  Burma 
(D.  G.  1899)  97  Fed.  926,  3  Am. 
Bankr.  Rep.  296;  In  re  Stotts  (D.  C. 
1899)  93  Fed.  438,  1  Am.  Bankr.  Rep. 
641;  In  re  Beck  (D.  G.  1899)  92  Fed. 
889,  1  Am.  Bankr.  Rep.  535;  In  re 
Goodwin  (1900)  2  Nat  Bankr.  News, 
445.  The  attorney  of  a  voluntary 
bankrupt  may  be  allowed  a  fee,  pay- 
able out  of  the  estate,  for  such  pro- 
fessional services  as  were  necessary 
to  enable  the  bankrupt  to  bring  his 
case  properly  before  the  court,  secure 
an  adjudication  and  reference,  sur- 
render his  estate,  and  perform  his  du- 
ties for  the  benefit  of  creditors,  and 
receive  his  discharge  if  entitled  there- 
to; and  the  fee  is  not  necessarily  to 
be  restricted  to  such  services  as  were 
specially  beneficial  to  the  estate  or  ren- 
dered primarily  in  its  interest.  In  re 
Kross  (D.  G.  1899)  96  Fed.  816,  3  Am. 
Bankr.  Rep.  187.  There  can  be  no 
fixed  fee  for  all  cases,  but  the  char- 
acter and  condition  of  'the  estate,  the 
orders  necessary  to  be  secured  for  its 
protection,  and  the  corresponding 
amount  of  time  and  attention  requir- 
ed of  the  attorney,  are  all  matters  to 
be  considered  by  tiie  court  in  determin- 
ing what  is  a  reasonable  amount  in  the 
circumstances.  In  re  Burrus  (D.  C. 
1^09)  97  Fed.  926,  3  Am.  Bankr.  Rep. 
296. 

A  claim  for  attorney's  fees  for  serv- 
ices rendered  to  the  bankrupts  after 
the  institution  of  the  bankruptcy  pro- 
ceedings must  be  determined  by  the 
court  having  jurisdiction  of  the  ad- 
ministration of  the  estate,  and  cannot 
be  determined  by  a  bankruptcy  court 
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exerdsmg  ancUlary  juTisdiction.  Ma- 
sica  ▼.  Prentice  (C.  O.  A.  1914)  211 
Fed.  326,  affirming  decree  In  re  A. 
Mofiica  &  Son  (D.  O.  1913)  205  Fed. 
413.  Appeal  dismissed  Lazanis,  Michel 
&  Lazarus  t.  Prentice  (1914)  34  Sup. 
Ct.  851,  234  U.  S.  263,  58  L.  Ed.  1305. 

38.  —  Attorneys  for  petitionino  and 
other  oreilitors,^-The  court  of  bankr 
niptcy  is  authorized  to  allow  a  rea- 
sonable fee  to  the  attorney  for  the  pe- 
titioniDg  creditors  in  a  case  of  invol- 
untary bankruptcy,  to  be  included  in 
the  costs  o|  administration  and  paid 
out  of  the  estate.  Post,  §  9648,  cl.  3. 
And  see  In  re  Harrison  Mercantile  Go. 
(D.  G.  1899)  95  Fed.  123,  2  Am.  Bankr. 
Bep.  419;  In  re  Silverman  (D.  G.  1899) 
97  Fed.  325,  3  Am.  Bankr.  Bep.  227; 
In  re  New  York  Mail  S.  S.  Go.  (O.  O. 
1870)  3  N.  B.  R  627,  Fed.  Gas.  No. 
10,208;  In  re  King  (D.  G.  1869)  Fed. 
Cas.  No.  7,780;  In  re  O'Hara  (D.  O. 
1868)  Fed.  Gas.  No.  10,465;  In  re 
Jones  (D.  C.  1873)  9  N.  B.  B.  491,  Fed. 
Cas.  No.  7,451;  Gordon  v.  Scott  (D.  0. 
1868)  2  N.  B.  R.  86,  Fed.  Gas.  No.  5,620; 
Dundore  v.  Goates  (D.  G.  1873)  6  N. 
B.  R.  304,  Fed.  Gas.  No.  4,142;  In  re 
Mead  (D.  G.  1871)  Fed.  Gas.  No.  9,364. 
But  such  fee  is  allowable  only  in  case 
an  adjudication  of  bankruptcy  is  made 
upon  the  petition,  for  if  the  debtor  suc- 
cessfully resists  it  there  can  be  no  al- 
lowance to  the  creditors.  In  re  Black 
Diamond  Gopper  Min.  Co.  (1906)  10 
Ariz.  42,  85  Pac.  653.  In  case  of  an 
adjudication,  the  attorney  for  the  cred- 
itors is  entitled  to  this  fee  as  of  right, 
and  its  allowance  or  refusal  is  not  a 
matter  within  the  discretion  of  the 
court  of  bankruptcy.  In  re  Gurtis 
(1900)  100  Fed.  784,  41  G.  G.  A,  59, 
4  Am.  Bankr.  Rep.  17.  But  the  amount 
to  be  allowed  is  a  question  for  the 
exercise  of  a  sound  judicial  discretion, 
and  to  be  determined  upon  a  considera- 
tion of  the  nature  and  character  of  the 
services  rendered,  but  if  the  sum  al- 
lowed is  deemed  excessive,  it  will  be 
reduced  on  appeal  or  review.  In  re 
Curtis  (1900)  100  Fed.  784,  41  G.  G. 
A.  59,  4  Am.  Bankr.  Rep.  17;  In  re 
Sanger  (D.  G.  1871)  5  N.  B.  R.  54, 
Fed.  Gas.  No.  12,318.  The  fee  wiU  be 
paid  out  of  the  general  funds  of  the 
estate,  and  lien  creditors  cannot  be  re- 
quired to  bear  the  expense  of  it  or 
contribute  to  it  In  re  Freeman  (D.  G. 
1911)  190  Fed.  48,  27  Am.  Bankr.  Rep. 
16;  In  re  Gillaspie  (D.  G.  1911)  190 
Fed.  88,  27  Am.  Bankr.  Rep.  59;  In 
re  AUert  (D.  C.  1908)  173  Fed.  691, 
23  Am.  Bankr.  Rep.  101. 

Petitioning  creditors  cannot  be  al- 
lowed, out  of  the  estate,  sums  paid  to 
their  attorneys  as  retainers.  In  re 
Comstock  (D.  G.  1874)  9  N.  B.  R.  88, 
Fed.  Cas.  No.  3,075.  Nor  fees  for 
services  rendered  in  preserving  the  spe- 
cial and  individual  interests  of  such 
creilitors,  but  only  for  such  as  were  for 
the  common  benefit  of  all  the   credi- 


tors. In  re  Mead  (D.  C.  1871)  Fed. 
Gas.  No.  9,364. 

If  two  separate  petitions  in  involun- 
tary bankruptcy  are  filed  by  different 
sets  of  creditors,  the  one  fee  allow- 
able should  go  to  the  attorneys  in  that 
petition  on  which  the  adjudication  is 
made.  In  re  Southern  Steel  Go.  (D. 
G.  1909)  169  Fed.  702,  22  Am.  Bankr. 
Rep.  476;  Frank  v.  Dickey  (1905)  139 
Fed.  744,  71  G.  O.  A.  562,  15  Am. 
Bankr.  Rep.  155.  And  if  the  petitions 
are  consolidated,  the  fee  must  be  divid- 
ed between  them  according  to  the  rel- 
ative value  of  the  services  and  the 
amount  of  work  done  by  each.  In  re 
McGracken  &  McLeod  (D.  G.  1904) 
129  Fed.  621,  12  Am.  Bankr.  Rep.  95. 

No  allowance  can  be  made  out  of  the 
estate  to  the  creditors  who  presented 
the  petition,  for  services  of  an  attor- 
ney rendered  after  the  appointment  of 
the  trustee,  as,  in  examining  the  bank- 
rupt, sending  out  notices,  attending 
sales,  or  the  like,  for  such  services  are 
either  for  the  benefit  of  the  trustee  or 
of  the  creditors  individually.  In  re  Sil- 
verman (D.  G.  1899)  97  Fed.  325,  3 
Am.  Bankr.  Rep.  227;  In  re  Harrison 
Mercantile  Go.  (D.  G.  1899)  95  Fed. 
123,  2  Am.  Bankr.  Rep.  419;  In  re 
Comstock  (D.  G.  1874)  9  N.  B.  R. 
88,  Fed.  Cas.  No.  3,075.  But  where 
the  attorney  for  the  petitioning  credi- 
tors, concurrently  with  the  petition  or 
directly  after  it,  prepared  and  present- 
ed a  petition  for  an  injunction  restrain- 
ing a  mortgage  trustee  of  the  bankrupt 
from  disposing  of  the  property  affect- 
ed pendente  lite  it  was  held  that  -he 
might  be  allowed  a  fee  for  this  service. 
In  re  Harrison  Mercantile  Co.  (D.  G. 
1899)  95  Fed.  123,  2  Am.  Bankr.  Rep. 
419. 

Counsel  employed  by  creditors  of  a 
bankrupt  to  represent  them  in  the 
bankruptcy  proceedings  mast  look  to 
their  clients  for  compensation  and  not 
to  the  estate  of  the  bankrupt  or  to  the 
court  In  re  Evans  (D.  G.  1902)  116 
Fed.  909,  8  Am.  Bankr.  Rep.  730; 
Mechanics'-American  Nat.  Bank  v. 
Coleman  (G.  G.  A.  1913)  204  Fed.  24, 
29  Am.  Bankr.  Rep.  396;  In  re 
Smith  (D.  G.  1901)  108  Fed.  39, 
5  Am.  Bankr.  Rep.  559.  Especially 
where  professional  services  are  ren- 
dered for  the  benefit  of  a  particular 
creditor,  and  not  for  all  the  creditors 
of  the  estate,  or  where  they  are  in 
opposition  to  th.e  interests  of  the  gen- 
eral creditors,  they  cannot  be  compen- 
sated out  of  the  estate  in  bankruptcy. 
In  re  Baxter  (C.  G.  1886)  28  Fed.  452; 
In  re  Hope  Min.  Co.  (D.  G.  1873)  Fed. 
Gas.  No.  6,682.  But  where  the  attor- 
ney for  a  particular  creditor  succeeds 
in  an  undertaking  which  materially 
benefits  the  estate  as  a  whole,  as,  in 
discovering  concealed  assets  or  recov- 
ering property  fraudulently  transferred, 
he  may  be  allowed  a  reasonable  fee  out 
of  the  estate,  for  though  he  may  have 
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acted  primarily  in  the  interest  of  hia 
own  client,  yet  the  result  inures  to  the 
benefit  of  all.  In  re  Medina  Quarry 
Co.  (O.  C.  A.  1911)  191  Fed.  815,  27 
Am.  Bankr.  Rep.  466;  In  re  E.  I.  Tid- 
ier &  Son  (D.  O.  1909)  172  Fed.  632, 
23  Am.  Bankr.  Rep.  16;  In  re  Medina 
Quarry  Co.  (D.  C.  1910)  182  Fed.  508, 
25  Am.  Bankr.  Rep.  405;  Smith  v. 
Cooper  (1903)  120  Fed.  230,  56  O.  C. 
A.  578,  9  Am.  Bankr.  Rep.  755;  In  re 
Evans  (D.  O.  1902)  117  Fed.  574. 

There  is  no  authority  for  allowance 
in  bankruptcy  proceedings  of  compen- 
sation from  the  estate  for  services  of 
an  attorney  employed  by  a  secured  or 
nonsecured  creditor.  Mechanics'- 
American  Nat  Bank  v.  Coleman  (C.  C. 
A.  1913)  204  Fed.  24.  The  right  of 
creditors  of  a  bankrupt  to  the  allow- 
ance of  attorney's  commissions  under 
their  contracts  considered.  In  re 
Hershberger  (D.  C.  1913)  208  Fed.  94. 

Where  notes  of  the  bankrupt  are 
placed  in  the  hands  of  an  attorney  for 
collection  before  maturity,  but  are  paid 
in  due  course  of  the  bankruptcy  pro- 
ceedings and  without  suit,  the  holder 
is  not  entitled  to  an  allowance  for  at- 
torneys' fees  thereon.  In  re  Jenkins 
(D.  C.  1912)  192  Fed.  1000,  27  Am. 
Bankr.  Rep.  860. 

Where  proceedings  for  the  recovery 
of  property  concealed  or  fraudulently 
transferred  have  been  instituted  by  the 
trustee,  who  is  represented  therein  by 
competent  counsel,  it  is  not  the  privi- 
lege of  creditors  to  have  their  own 
counsel  assist  in  such  proceedings,  and 
if  they  do,  they  are  not  entitled  to 
fees  out  of  the  estate.  In  re  Felson 
(D.  C.  1905)  139  Fed.  275,  15  Am. 
Bankr.  Rep.  185. 

The  court  will  not  charge  the  estate 
with  fees  to  be  allowed  to  attorneys 
for  creditors,  where  the  services  ren- 
dered consisted  in  opposing  the  allow- 
ance of  improper  or  fictitious  claims 
against  the   estate,   or   securing  their 


expunction  after  allowance,  or  defeat- 
ing claims  to  priorities.  In  re  Medina 
Quarry  Co.  (C.  C.  A.  1911)  191  Fed. 
815,  27  Am.  Bankr.  Rep.  466;  In  re 
George  Watkinson  &  Co.  (D.  C.  1904) 
130  Fed.  218.  12  Am.  Bankr.  Rep.  370; 
In  re  Harrison  Mercantile  Co.  (D.  0. 
1899)  95  Fed.  123,  2  Am.  Bankr.  Rep. 
419.  But  it  seems  that  this  may  be 
done  in  cases  where  the  trustee  in 
bankruptcy  has  refused  to  make  de- 
fense against  such  claims  or  to  take 
the  proper  steps  to  defeat  them.  In 
re  Roadarmour  (1910)  177  Fed.  379, 
100  C.  C.  A.  611,  24  Am.  Bankr.  Rep. 
49;  In  re  Little  River  Lumber  Go. 
(D.  O.  1900)  101  Fed.  558. 

Where  a  creditor  claims  priority  of 
payment  out  of  the  estate  of  the  bank- 
rupt, on  the  ground  of  his  having  a  lien 
on  particular  property,  and  is  opposed 
by  the  trustee  and  by  other  creditors, 
the  attorney  for  such  claimant,  who 
successfully  prosecutes  the  claim  in  the 
court  of  bankruptcy  and  secures  its  al- 
lowance, though  he  cannot  of  course 
claim  a  fee  out  of  the  estate,  is  entitled 
to  a  lien  for  his  services  on  the  fond 
thus  secured  for  his  client;  and  the 
court  of  bankruptcy  has  jurisdiction  to 
determine  the  right  to  such  lien,  fix  its 
amount,  and  enforce  it  in  the  distribu- 
tion of  the  property.  In  re  Rude  (D. 
C.  1900)  101  Fed.  805,  4  Am.  Bankr. 
Rep.  319.  And  see  In  re  Hershberger 
(D.  C.  1913)  208  Fed.  94,  30  Am. 
Bankr.  Rep.  635. 

39.  — -  Attorney  for  moelver.— The 
number  of  attorneys  employed  by  a 
bankrupt's  receiver  is  not  an  element  to 
be  considered  in  allowing  fees,  but  the 
allowance  should  be  made  as  though 
but  one  attorney  had  been  employed. 
Where  attorneys  for  moving  creditors 
and  for  a  bankrupt's  trustee  were  also 
attorneys  for  the  receiver,  they  were 
only  entitled  to  charge  the  receiver  for 
services  rendered  to  him  after  his  ap- 
pointment. In  re  Falkenberg  (D.  C. 
1913)  206  Fed.  835. 
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Co-debtors  of  bankrupts. 
Debts  not  affected  by  a  discharge. 


§  9587.  (Act  July  1,  1898,  c.  541,  §  3,  as  amended,  Act  Feb.  5,  1903, 
c.  487,  §  2.)    Acts  of  bankruptcy. 
Acts  of  Bankruptcy. — a  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  (1)  conveyed,  transferred,  concealed,  or  re- 
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moved,  or  permitted  to  be  concealed  or  removed,  any  part  of  his  prop-- 
erty  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of 
them ;  or  (2)  transferred,  while  insolvent,  any  portion  of  his  property 
to  one  or  more  of  his  creditors  with  intent'  to  prefer  such  creditors 
over  his  other  creditors;,  or  (3)  suffered  or  permitted,  while  insolvent, 
any  creditor  to  obtain  a  preference  through  legal  proceedings,  and 
not  having  at  least  five  days  before  a  sale  or  final  disposition  of  any 
property  affected  by  such  preference  vacated  or  discharged  such 
preference;  or  (4)  made  a  general  assignment  for  the  benefit  of  his 
creditors,  or,  being  insolvent,  applied  for  a  receiver  or  trustee  for  his 
property  or  because  of  insolvency  a  receiver  or  trustee  has  been  put 
in  charge  of  his  property  under  the  laws  of  a  State,  of  a  Territory,  or 
of  the  United  States ;  or  (5)  admitted  in  writing  his  inability  to  pay 
his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on  that 
ground. 

b  A  petition  may  be  filed  against  a  person  who  is  insolvent  and  who 
has  committed  an  act  of  bankruptcy  within  four  months  after  the 
commission  of  such  act.  Such  time  shall  not  expire  until  four 
months  after  (i)  the  date  of  the  recording  or  registering  of  the 
transfer  or  assignment  when  the  act  consists  in  having  made  a  trans- 
fer of  any  of  his  property  with  intent  to  hinder,  delay,  or  defraud 
his  creditors  or  for  the  purpose  of  giving  a  preference  as  herein- 
before provided,  or  a  general  assignment  for  the  benefit  of  his  cred- 
itors, if  by  law  such  recording  or  registering  is  required  or  permitted, 
or,  if  it  is  not,  from  the  date  when  the  beneficiary  takes  notorious,  ex- 
clusive, or  continuous  possession  of  the  property  unless  the  petition- 
ing creditors  have  received  actual  notice  of  such  transfer  or  assign- 
ment" 

c  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy 
instituted  under  the  first  subdivision  of  this  section  to  allege  and  prove 
that  the  party  proceeded  against  >vas  not  insolvent  as  defined  in  this 
Act  at  the  time  of  the  filing  the  petition  against  him,  and  if  solvency 
at  such  date  is  proved  by  the  alleged  bankrupt  the  proceedings  shall 
be  dismissed,  and  under  said  subdivision  one  the  burden  of  proving 
solvency  shall  be  on  the  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been  filed  as 
hereinbefore  provided  under  the  second  and  third  subdivisions  of  this 
section  takes  issue  with  and  denies  the  allegation  of  his  insolvency, 
it  shall  be  his  duty  to  appear  in  court  on  the  hearing,  with  his  books, 
papers,  and  accounts,  and  submit  to  an  examination,  and  give  testi- 
mony as  to  all  matters  tending  to  establish  solvency  or  insolvency, 
and  in  case  of  his  failure  to  so  attend  and  submit  to  examination  the 
burden  of  proving  his  solvency  shall  rest  upon  him. 

e  Whenever  a  petition  is  filed  by  any  person  for  the  purpose  of  hav- 
ing another  adjudged  a  bankrupt,  and  an  application  is  made  to 
take  charge  of  and  hold  the  property  of  the  alleged  bankrupt,  or  any 
part  of  the  same,  prior  to  the  adjudication  and  pending  a  hearing  on 
the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court  a 
bond  with  at  least  two  good  and  sufficient  sureties  who  shall  reside 
within  the  jurisdiction  of  said  court,  to  be  approved  by  the  court  or  a 
judge  thereof,  in  such  sum  as  the  court  shall  direct,  conditioned  for 
the  payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  and  detention  of  the  property  of 
the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the 
petitioner,  the  respondent  or  respondents  shall  be  allowed  all  costs, 
counsel  fees,  expenses,  and  damages  occasioned  by  such  seizure, 
taking,  or  detention  of  such  property.    Counsel  fees,  costs,  expenses, 
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and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by  the 
obligors  in  such  bond.     (30  Stat.  546.    32  Stat.  797.) 

In  this  section,  as  originally  enacted,  in  snibdivision  a  thereof,  clause  4  was 
as  follows: 

"or  (4)  made  a  general  assignment  for  the  benefit  of  his  creditors ;" 

It  was  amended  by  Act  Feb.  5,  1903,  c.  487,  §  2,  cited  above,  by  adding  to  the 
clause  the  further  provision,  beginning  with  the  words  "or,  being  insolvent," 
etc.,  to  the  end  of  clause  4  as  set  forth  here. 

Section  19  of  said  amendatory  Act  Feb.  6,  1903,  c  487,  32  Stet.  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act. 

A  conveyance,  etc.,  by  a  person  adjudged  bankrupt,  made  within  four  months 
prior  to  the  filing  of  the  petition,  with  intent  to  hinder,  delay,  or  defraud  his 
creditors,  is  void  as  against  them,  by  section  67  of  this  act,  post,  |  9651. 

The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which 
any  creditor  of  such  bankrupt  might  have  avoided,  by  section  70  of  this  act, 
post,  §  9654. 

A  preference,  as  defined  by  section  60  of  this  act,  post,  §  9644,  given  by  a 
bankrupt  within  four  months  before  the  filing  of  a  petition,  or  after  the  filinip 
of  the  petition  and  before  the  adjudication,  if  the  person  receiving  it,  or  to  bo 
benefited  thereby,  or  his  agent  acting  therein,  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  is  voidable  by  the  trustee^ 
by  said  section  of  this  act. 

Notes  of  Deoiaions 


I.  Acts  of  bankruptcy 

(A)  Ads  of  bankruptcy  in  general  and  "by 

individuals 

1.  Construction  of  statute. 

2.  Nature  and  effect  of  an  act  of  bank- 

ruptcy. 

5.  Insolvency   as   an   element   in   acts   of 

bankruptcy. 
4.    Fraudulent  conveyances. 

6.   Wrongful  or  fraudulent  intent. 

6.  '^—   Presumption  and  proof  of  fraud- 

ulent intent. 

7.  Concealment  or  removal  of  property. 

8.  Giving  a  preference. 

9.  — —   Intention   to  give  a  preference. 

10.  —   Form  of  transfer  or  conveyance. 

11.    Payment  In  money. 

12.    •    Intention    of    debtor    when    pre- 
sumed. 

IS.    Suffering    a    preference    through    legal 
proceedings. 

14.    Attachment. 

15.   Failure    to    vacate    or    discharge 

Hen. 

16.    Meaning  of  "suffer  or  permit" 

17.    Entry  of  Judgment  on  warrant  of 

attorney. 

18.  Assignment  for  creditors. 

19.   What   constitutes  general  assign- 
ment. 

20.    Invalid  assignment. 

21.    Solvency  no  defense. 

22.  Appointment  of  receiver  or  trustee. 

23.    On  application  of  debtor. 

24.  •»—   On  application  of  creditors  or  oth- 

ers. 
.25.    Admission    of   Insolvency   and   willing- 
ness to  be  adjudged  bankrupt. 

(B)  Acts  of  bankruptcy  by  partnerships 

26.  In  general. 

27.  Transfers  of  property  and  preferences. 

28.  Assignment  for  creditors. 

29.  Insolvency  of   firm  and  of  partners. 

(CO  Acts 'of  bankruptcy  by  oorporationt 

SO.    Assignment  for  creditors. 

81.  Transfers  of  property. 

82.  Appointment  of  receiver. 

S3.    Suffering  preference  through  legal  pro* 
ceedings. 


34.  Admission  of  Insolvency  and  willing- 
ness to  be  adjudged  bankrupt. 

86.  Who  authorized  to  make  admis- 
sion.      \ 

II.  Time    for    filing    petition    In    bank- 
ruptcy 

86.    Commission  of  act  of  bankruptt^y. 
37.    Recording  or  registering  of  transfer  or 
assignment. 

88.  Taking    notorious,    exclusive,    or    con- 

tinuous possession. 

III.  Issue  and  proof  of  Insolvency 

89.  Bxistence  and  date  of  insolvency. 

40.  Issue  of  insolvency. 

41.  What  constitutes  insolvency. 

42.  — 
48.  — 


B*air  valuation  of  property. 
Comparison  of  assets  and  liabili- 


ties. 


44. 


—    Deduction  of  property  fraudulent- 
ly transferred  or  concealed. 
46.    Burden  of  proof  and  evidence. 
46.    Examination  of  alleged  bankrupt. 

I.  ACTS  OF  BANKRUPTCY 

(A)  Ads  of  bankruptcy  in  general  and 
by  individuals 

i.' Construction  of  statutSd— The  stat- 
ute must  be  strictly  construed  with  ref- 
erence to  the  commission  of  an  act  of 
bankruptcy.  No  one  can  be  adjudged 
bankrupt  on  the  ground  of  his  having 
committed  an  act  which,  though  not 
among  those  enumerated  by  the  statute, 
produces  equivalent  results.  The  acta 
Oi  bankruptcy  defined  and  classified  by 
the  statute  cannot  be  enlarged  by  con- 
struction so  as  to  include  transactions 
similar  or  analogous  to,  but  not  iden- 
tical with  those  specifi3d.  In  re  Em- 
pire Metallic  Bedstead  Co.  (C.  C.  A. 
1899)  98  Fed.  981,  8  Am.  Bankr.  Rep. 
575. 

2.  Nature  and  effect  of  an  act  of 
bankruptcyd— Ignorance  of  the  law  is  no 
defense  to  a  proceeding  founded  on  the 
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commisflion  of  an  act  of  bankruptcy* 
and  an  adjudication  cannot  be  avoided 
on  the  ground  that  the  respondent  did 
not  know  that  there  was  such  a  statute 
in  existence  as  the  bankruptcy  law.  In 
re  Craft  (D.  C.  1868)  1  N.  B.  R,  378, 
Fed.  Gas.  No.  3,316. 

Iiegal  liability  for  the  commission  of 
an  act  of  bankruptcy  cannot  be  avoided 
by  the  subsequent  rescission  of  the 
transaction  constituting  the  act  of  bank- 
ruptcy. In  re  Ryan  (D.  C.  1873)  Fed. 
Caa.  No.  12,183. 

Where  the  execution  of  a  general  as- 
signment for  the  benefit  of  creditors  is 
proved  or  admitted,  an  adjudication  of 
bankruptcy  will  be  made,  though  the 
respondent  denies  that  he  had  any  ac- 
tual intention  to  defeat  or  delay  the 
operation  of  the  bankruptcy  act.  In  re 
Smith  (D.  C.  1869)  3  N.  B.  R.  377, 
Fed.  Cas.  No.  12,974. 

A  payment  of  money  by  an  insolvent 
debtor  to  one  creditor  in  preference  to 
others  is  none  the  less  an  act  of  bank- 
roptcy  on  which  a  petition  and  adjudi- 
cation may  be  based  because  it  was 
made  in  good  faith,  and  was  a  judicious 
act  and  necessary  to  preserve  valuable 
property.  In  re  Merchants'  Ins.  Co. 
(D.  C.  1871)  6  N.  B.  R.  43,  Fed.  Oas. 
No.  9,441. 

It  is  not  sufficient  ground  for  dismiss- 
ing  a  petition  in  involuntary  bankrupt- 
cy, against  a  debtor  who  has  given  a 
preference,  that  he  only  yielded  to  the 
pressure  or  urgent  solicitation  of  the 
creditor,  or  to  threats  of  legal  process 
or  arrest  and  to  the  fear  of  disgrace. 
Clarion  Bank  v.  Jones  (1874)  21  Wall. 
325,  22  L.  Ed.  542;  In  re  Batchelder 
(D.  C.  1869)  3  N.  B.  R,  150,  Fed.  Cas. 
No.  1,098;  In  re  Dibblee  (D.  C.  1869) 
2  N.  B.  R.  617,  Fed.  Cas.  No.  3,884; 
Campbell  v.  Traders'  Nat.  Bank  (D.  C. 
1871)  3  N.  B.  R  498,  Fed.  Cas.  No. 


2,370. 


An  act  of  bankruptcy  committed  by 
one  of  two  persons  who  are  jointly  and 
severally  liable  for  a  debt,  but  who  are 
not  partners,  is  no  ground  for  an  adju- 
dication of  bankruptcy  against  the  oth- 
er. James  y.  Atlantic  Delaine  Co.  (C. 
C.  1875)  11  N.  B.  R.  390,  Fed.  Cas.  No. 
7^79. 

3.  Insolvenoy  at  an  element  in  acts 
•f  bankruptcy.— In  determining  the 
question  of  the  commission  of  an  act  of 
bankruptcy,  where  insolvency  is  a  nec- 
essary element,  that  term  is  to  be  un- 
derstood in  the  sense  in  which  it  is  de- 
fined by  the  first  section  of  the  bank- 
ruptcy act,  namely,  that  "a  person  shall 
be  deemed  Insolvent,  when  the  aggre- 
gate of  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or 
permitted  to  be  concealed  or  removed, 
with  intent  to  defraud,  hinder,  or  delay 
his  creditors,  shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amount  to  pay  his 
debts."  Lansing  Boiler  &  Engine 
Works  V.  Joseph  T.  Ryerson  &  Son 
(1904)  128  Fed.  701,  63  C.  O.  A.  253, 
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11  Am.  Bankr.  Rep.  558;  In  re  Golden 
Malt  Cream  Co.  (1908)  104  Fed.  326, 
90  C.  C.  A.  258,  21  Am.  Bankr.  Rep. 
36;  Hewitt  v.  Boston  Straw  Board  Co. 
(1913)  214  Mass.  260,  101  N.  E.  424. 

In  respect  to  the  transfer,  conceal- 
ment, or  removal  of  property  with  in- 
tent to  delay  or  defraud  creditors,  the 
test  of  liability  to  be  adjudicated  a 
bankrupt  is  insolvency  at  the  time  of 
the  filing  of  the  petition.  If  the  debtor 
was  insolvent  at  the  time  the  fraudu- 
lent conveyance  or  concealment  was 
made,  yet  regains  a  condition  of  sol- 
vency before  a  petition  is  filed,  the  pe- 
tition must  be  dismissed.  Conversely, 
if  he  was  not  insolvent  at  the  time  of 
the  fraudulent  transfer  or  concealment, 
yet  becomes  insolvent  within  the  next 
four  months,  and  is  insolvent  at  the 
time  creditors  file  a  petition,  he  may 
be  adjudged  bankrupt  George  M.  West 
Co.  V.  Lea  (1899)  174  U.  S.  590.  19 
Sup.  Ct.  836,  43  L.  Ed.  1098,  2  Am. 
Bankr.  Rep.  463;  Acme  Food  Co.  v. 
Meier  (1907)  153  Fed.  74,  82  C,  O.  A. 
208,  18  Am.  Bankr.  Rep.  550. 

A  conveyance  or  transfer  of  prop- 
erty by  a  debtor  with  intent  to  hinder, 
delay,  or  defraud  his  creditors,  or  any 
of  them,  constitutes  an  act  of  bank- 
ruptcy, although  he  may  have  been  sol- 
vent at  the  time.  In  re  Larkin  (D. 
C.  1908)  168  Fed.  100,  21  Am.  Bankr. 
Rep.  711. 

Where  the  act  of  bankruptcy  charged 
is  the  giving  or  suffering  of  a  pref- 
erence, the  debtor  cannot  be  adjudged 
bankrupt  if  he  was  solvent  at  the  time 
the  preference  was  given,  though  in- 
solvent at  the  time  of  the  filing  of  the 
petition,  nor  when  he  is  solvent  at  the 
date  of  the  petition,  though  insolvent 
when  the  act  of  bankruptcy  was  com- 
mitted. In  re  Rome  Planing  Mill  Co. 
(D.  C.  1899)  96  Fed.  812,  3  Am.  Bankr. 
Rep.  123;  George  M.  West  Co.  v. 
Lea  (1899)  174  V.  S.  590,  19  Sup.  Ct 
836,  43  L.  Ed.  1098,  2  Am.  Bankr. 
Rep.  463;  In  re  Dunham  (D.  C.  1868) 
2  N.  B.  R.  17,  Fed.  Cas.  No.  4,143. 
But  see  Acme  Food  Co.  v.  Meier 
(1907)  153  Fed.  74,  82  C.  C.  A.  208,  18 
Am.  Bankr.  Rep.  550,  holding  that,  if 
the  act  of  bankruptcy  charged  is  the 
giving  or  permitting  a  preference,  in- 
solvency must  have  existed  at  the  time 
of  the  preference,  but  that  solvency  or 
insolvency  at  the  time  of  the  filing  of 
the  petition  can  have  only  a  reflex 
importance  as  evidence.  Compare  Jo- 
hansen  Bros.  Shoe  Co.  v.  Alles  (C.  C. 
A.  1912)  197  Fed.  274,  116  O.  C.  A. 
686.  28  Am.  Bankr.  Rep.  299. 

When  the  act  of  bankruptcy  charged 
is  the  making  of  a  general  assignment 
for  the  benefit  of  creditors,  it  is  not 
necessary  to  show  that  the  debtor  was 
insolvent  either  at  the  date  of  the  as- 
signment or  at  the  time  of  the  filing 
of  the  petition.  George  M.  West  Co. 
▼.  Lea  (1899)  174  U.  S.  590,  19  Sup. 
Ct  836,  43  L.  Ed.  1098,  2  Am.  Bankr. 
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Kep.  463;  Leidigh  Carriage  Co.  v. 
Stengel  (1899)  95  Fed.  637,  37  C.  C. 
A.  210,  2  Am.  Bankr.  Rep.  383;  Bray 
V.  Cobb  (D.  C.  1898)  91  Fed.  102,  1 
Am.  Bankr.  Rep.  153. 

To  render  a  transfer  of  property  void 
under  the  statute,  it  is  not  necessary 
that  the  debtor  should  have  known  or 
believed  himself  to  be  insolvent.  The 
act  treats  insolvency  as  a  condition  of 
fact,  not  of  belief.  Hence,  when  a 
man,  insolvent  in  fact,  gives  a  mort- 
gage to  an  existing  creditor,  he  neces- 
sarily does  so  with  a  view  to  giving 
him  a  preference.  Hall  v.  Wager  (C. 
C.  1871)  5  N.  B.  R.  181,  Fed.  Oas.  No. 
5,951. 

4.  Fraudulent  conveyanceSd— A  volun- 
tary conveyance  of  all  his  property  by 
an  insolvent  debtor  to  a  trustee,  to  be 
converted  into  money  and  distributed  to 
the  creditors  of  the  grantor,  though 
it  is  made  for  the  equal  benefit  of  all 
the  creditors,  without  preferences  and 
without  actual  fraud,  and  though  it 
would  be  good  at  common  law,  is  nev- 
ertheless an  act  of  bankruptcy,  as  be- 
ing a  transfer  of  property  with  intent 
to  hinder,  delay,  and  defraud  creditors, 
since  its  necessary  operation  is  to  de" 
prive  the  creditors  of  the  rights,  ad- 
vantages, and  safeguards  provided  for 
them  by  the  bankruptcy  law.  Rumsey 
&  Sikemier  Co.  v.  Novelty  &  Machine 
Mfg.  Co.  (D.  C.  1899)  99  Fed.  699,  3 
Am.  Bankr.  Rep.  704.  And  see  Gas- 
sett  V.  Morse  (D.  C.  1843)  21  Vt.  627, 
Fed.  Cas.  No.  5,264.  But  compare 
Githens  v.  Shiffler  (D.  C.  1902)  112 
Fed.  505,  7  Am.  Bankr.  Rep.  453. 

A  voluntary  general  assignment  for 
the  benefit  of  creditors,  with  or  without 
preferences,  by  an  insolvent  debtor,  is 
a  fraud  upon  the  bankruptcy  act,  and 
made  with  intent  to  "hinder,  delay, 
and  defraud  his  creditors,"  since  its 
necessary  effect  is  to  defeat  the  op- 
eration of  the  bankruptcy  act,  and  the 
right  of  creditors  to  such  an  adminis- 
tration of  the  assets  as  that  act  pro- 
vides. In  re  GutwiUig  (1899)  92  Fed. 
337,  34  C.  C.  A.  377,  1  Am.  Bankr. 
Rep.  388. 

One  who,  being  insolvent,  applies  to 
the  court  for  the  appointment  of  a  re- 
ceiver for  personal  property,  transfers 
his  property  within  the  meaning  of  sec- 
tion 1,  cl.  25  (ante,  §  9585),  defining 
"transfer."  In  re  Muir  (D.  C.  1914) 
212  Fed.  495. 

A  gift  by  an  insolvent  debtor  of  all 
his  property  to  his  wife  is  an  act  of 
bankruptcy.  In  re  Alexander  (D.  C. 
1870)  Fed.  Cas.  No.  161;  In  re  Hughes 
(D.  C.  1910)  183  Fed.  872,  25  Am. 
Bankr.  Rep.  556.  So  is  a  deed  of  val- 
uable property  to  any  person  made 
without  consideration.  In  re  Leland 
(D.  C.  1910)  185  Fed.  830,  26  Am. 
Bankr.  Rep.  209.  And  see  In  re  Don- 
nelly (D.  C.  1912)  193  Fed.  755,  27 
Am.  Bankr.  Rep.  504.  So  is  a  convey- 
ance of  property  by  a  father  to  hia 
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sons  in  consideration  of  their  agree- 
ment to  support  him.  Avery  v.  Jo- 
hann  (D.  C.  1869)  3  N.  B.  R.  144,  Fed. 
Cas.  No.  675.  So  is  the  giving  of  a 
mortgage  of  the  whole  of  a  debtor's 
estate  and  effects  to  one  creditor,  with 
intent  to  hinder  and  delay  the  others. 
Baldwin  v.  Rosseau  (C.  C.  1843)  Fed. 
Cas.  No.  803;  In  re  Cowles  (D.  O. 
1867)  1  N.  B.  R.  280,  Fed.  Cas.  No. 
3,297;  In  re  McKibben  (D.  C.  1875) 
12  N.  B.  R.  97,  Fed.  Cas.  No.  8,859. 

A  conveyance  made  in  good  faith  and 
intended  only  as  security  for  an  exist- 
ing debt,  or  to  secure  the  grantee  as 
a  surety  for  the  grantor,  does  not  con- 
stitute an  act  of  bankruptcy.  Acme 
Food  Co.  V.  Meier  (1907)  153  Fed.  74:, 
82  C.  C.  A.  208,  18  Am.  Bankr.  Rep. 
550.  Paying  a  bonus  to  secure  a  loan 
on  a  chattel  mortgage,  the  proceeds  of 
which  are  used  to  pay  off  a  prior  mort- 
gage, is  not  an  act  of  bankruptcy.  In 
re  Hallin  (D.  C.  1912)  199  Fed.  806, 
28  Am.  Bankr.  Rep.  708.  Where  a 
bill  in  equity  asking  for  the  appoint- 
ment of  a  receiver  is  brought  against 
a  corporation,  and  the  defendant  makes 
no  opposition  to  the  suit,  but  tacitly 
permits  the  receiver  to  be  appointed 
and  to  take  charge  of  its  property, 
this  cannot  be  said  to  be  a  transfer 
or  conveyance  within  the  meaning  of 
the  bankruptcy  law.  In  re  Baker- 
Ricketson  Co.  (D.  C.  1899)  97  Fed. 
489,  4  Am.  Bankr.  Rep.  605;  In  re 
Henry  Zeltner  Brewing  Co.  (D.  C. 
1902)  117  Fed.  799,  9  Am.  Bankr.  Rep. 
63;  In  re  Harper  &  Bros.  (D.  C. 
1900)  100  Fed.  266,  3  Am.  Bankr.  Rep. 
804.  The  exchange  of  goods  covered 
by  a  warehouse  receipt  in  the  ware- 
house of  the  vendor  for  others  of 
equal  or  less  value  is  not  an  act  of 
bankruptcy.  Sharp  v.  Philadelphia 
Warehouse  Co.  (C.  C.  1880)  Fed.  Cas. 
No.  12,709a.  A  transfer  of  firm  prop- 
erty from  one  member  of  a  solvent 
firm  to  another  is  not  an  act  of  bank- 
ruptcy. In  re  Munn  (D.  C.  1873)  Fed. 
Cas.  No.  9,925.  A  transfer  of  prop- 
erty by  an  individual  member  of  a 
firm,  although  with  Intent  to  defraud 
individual  and  firm  creditors,  is  not  an 
act  of  bankruptcy  on  the  part  of  the 
partnership  which  will  sustain  a  peti- 
tion in  bankruptcy  against  it  In  re 
Stovall  Grocery  Co.  (D.  C.  1908)  161 
Fed.  882,  20  Am.  Bankr.  Rep.  537. 
But  the  withdrawal  of  money  from 
an  insolvent  firm  by  one  of  the  part- 
ners, and  its  secret  transfer  to  a  third 
person,  in  connection  with  other  con- 
current transactions  between  the  part- 
ners, held  a  conveyance  and  transfer  of 
property  with  intent  to  hinder  and  de- 
lay creditors,  by  both  partners,  which 
constituted  an  act  of  bankruptcy.  In 
re  Shapiro  (D.  C.  1901)  106  Fed.  495, 
5  Am.  Bankr.  Rep.  839. 

Where  a  retail  merchant  had  ordered 
goods  for  a  customer,  but  the  latter,  on 
inspection,    refused    to    accept    them. 
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whereupon  the  merchant  returned  the 
goods  to  the  seller,  held,  that  this  was 
not  an  act  of  bankruptcy,  not  being 
done  with  a  view  to  giving  a  prefer- 
ence or  defrauding  his  creditors,  but  as 
a  prudent  and  proper  business  trans** 
action.  Doan  v.  Oompton  (D.  O.  1868) 
2  N.  B.  R.  607,  Fed.  Gas.  No.  3,940. 

An  indorsement  of  a  bill  of  lading  to 
a  third  person,  to  protect  the  property 
from  attachment  and  save  it  for  the 
benefit  of  all  the  creditors,  is  not  an 
act  of  bankruptcy.  £z  parte  Potts 
(D.  C.  1842)  Fed.  Gas.  No.  11,344. 

It  is  not  an  act  of  bankruptcy  for  a 
person  to  transfer  property,  after  he 
has  become  involved,  in  pursuance  of 
an  agreement  made  while  he  was  in 
prosperous  circumstances,  to  transfer 
spedlic  property  as  collateral  secu- 
rity for  advances  made.     Id. 

5.  — ^  Wrongful  or  fraudulent  intent. 

—An  actual,  wrongful  or  fraudulent  in- 
tent to  hinder  and  delay  creditors,  or 
to  defraud  them,  is  an  essential  ele- 
ment of  this  act  of  bankruptcy.  In  re 
WUmington  Hosiery  Co.  (D.  G.  1903) 
120  Fed.  180,  9  Am.  Bankr.  Rep.  581 ; 
In  re  McLoon  (D.  G.  1908)  162  Fed. 
575,  20  Am.  Bankr.  Rep.  719.  An  in- 
tent to  hinder  and  delay  creditors  in- 
Tolves  a  purpose  wrongfully  or  unjus- 
tilBably  to  prevent,  obstruct,  embarrass, 
or  postpone  them  in  the  collection  or 
enforcement  of  their  claims.  In  re 
Wilmington  Hosiery  Co.  (D.  C.  1903) 
12a  Fed.  180,  0  Am.  Bankr.  Rep.  581. 
An  act  of  bankruptcy  ia  committed  by 
the  making  of  a  transfer  or  conveyance 
with  the  intention  of  obstructing  cred- 
itors in  their  endeavor  to  collect  their 
claims,  or  of  putting  the  property  tem- 
porarily out  of  their  reach,  although 
there  is  no  intention  to  defraud  them, 
and  although  it  is  the  intention  of  the 
debtor  that  ultimately  all  crediors  shall 
receive  full  satisfaction.  In  re  Hughes 
(D.  O.  1910)  183  Fed.  872,  25  Am. 
Bankr.  Rep.  556.  To  constitute  this 
act  of  bankruptcy,  it  is  not  necessary 
that  there  should  be  an  intent  both  to 
hinder,  to  delay,  and  to  defraud  credi- 
tors, but  it  is  sufficient  if  either  of 
these  results  is  intended.  In  re  IMuir 
(D.  C.  1914)  212  Fed.  495. 

While  one  may  not  connive  with  oth- 
ers to  get  his  property  out  of  the  way, 
yet  a  fair  and  open  disposition  of  it 
on  a  full  consideration  cannot  be  given 
a  fraudulent  character,  although  it  may 
incidentally  have  the  effect  of  leaving 
nothing  which  creditors  can  reach,  and 
even  though  the  debtor  does  this  in  or- 
der to  meet  some  of  his  obligations 
rather  than  others.  Githens  v.  Shiffler 
(D.  C.  1902)  112  Fed.  505,  7  Am. 
Bankr.  Rep.  453. 

The  statute  nowhere  denounces  a 
mere  intention  on  the  part  of  an  in- 
aolvent  debtor  not  to  become  a  bank- 
nipt;  and  the  doing  or  permitting  of 
any  of  the  things  specified  in  this  sec- 
tion of  the  act,  for  the  purpose  and 
with  the  intention  of  escaping  being 


thrown  into  bankruptcy,  is  not  neces- 
sarily doing  or  permitting  them  with 
intent  to  hinder,  delay,  or  defraud 
creditors.  In  re  Wilmington  Hosiery 
Co.  (D.  G.  1903)  120  Fed.  180,  9  Am. 
Bankr.  Rep.  453. 

It  is  not  necessary  to  show  that  any 
creditor  actually  was  hindered  or  de- 
layed by  the  debtor's  proceedings. 
Williams  y.  Nunn,  1  Taunt.  270.  If 
the  conveyance  was  made  with  intent 
to  delay  or  defraud  one  particular  cred- 
itor, but  its  necessary  effect  is  to  delay 
or  defraud  all,  it  is  an  act  of  bank- 
ruptcy. In  re  Williams  (D.  G.  1869) 
Fed.  Gas.  No.  17,703.  But  a  con- 
veyance by.  a  debtor  of  property  to  cer- 
tain creditors  cannot  be  charged  as  an 
act  of  bankruptcy,  whc;n  he  had  at  the 
time  no  other  creditors.  Brake  v.  Cal- 
lison  (1904)  129  Fed.  201.  63  G.  G.  A. 
359,  11  Am.  Bankr.  Rep.  797. 

6.  — —  Presumption  and  proof  of 
fraudulent  intents— The  fraudulent  in- 
tention actuating  a  transfer  or  convey- 
ance is  not  necessariliy  to  be  proved  ex- 
plicitly, but  it  may  be  made  out  by  in- 
ference from  the  circumstances  of  the 
transaction,  attention  being  given  jto  all 
the  acts  done  and  all  the  circumstances 
surrounding  the  transaction.  Mer- 
chants' Nat  Bank  v.  Cole  (1907)  149 
Fed.  708,  79  C.  C.  A.  414,  18  Am. 
Bankr.  Rep.  44;  In  re  Larkin  (D.  G. 
1909)  168  Fed.  100,  21  Am.  Bankr. 
Rep.  711;  In  re  Minard  (D.  C.  1907) 
156  Fed.  377,  19  O.  G.  A.  485.  An  in- 
tention to  delay  or  defraud  creditors 
may  be  inferred  from  the  fact  that  that 
is  the  natural  and  necessary  result  of 
the  transfer  in  question.  Bean-Cham- 
berlain Mfg.  Go.  V.  Standard  Spoke  & 
Nipple  Co.  (1904)  131  Fed.  215,  65  G. 
G.  A.  201,  12  Am.  Bankr.  Rep.  610. 

Where  a  partnership  is  dissolved,  and 
the  whole  stock  in  trade  is  transferred 
to  the  only  solvent  partner,  for  the 
purpose  of  settling  the  affairs  of  the 
$rm,  a  sale  of  the  whole  stock  by  such 
partner  is  not  an  act  of  bankruptcy,  for 
the  circumstances  rebut  any  presump- 
tion of  fraud.  In  re  Weaver  (D.  O. 
1874)  9  N.  B.  R,  132,  Fed.  Gas.  No. 
17,307.  The  sale  of  a  stock  of  goods 
will  not  be  considered  an  act  of  bank- 
ruptcy where  there  is  no  evidence  of 
the  seller's  insolvency  at  the  time  of 
the  sale,  and  it  appears  that  his  only 
object  in  making  the  sale  was  to  change 
his  business.  In  re  Valliquette  (D.  C. 
1870)  4  N.  B.  R.  307,  Fed.  Gas.  No. 
16,823. 

7.  Concealment  or  removal  of  prop. 

ertyd— Concealment  is  the  doing  of  an 
act,  whether  by  way  of  conveyance  or 
transfer,  by  which  the  true  title  and 
ownership  of  the  debtor  is  kept  from 
the  view  of  the  creditor,  when  done 
with  the  intent  and  purpose  of  prevent- 
ing its  being  attached  or  taken  on  ex- 
ecution. O'Neil  V.  Glover  (Mass.  1855) 
5  Gray  144. 
Within  the  meaning  of  this  section, 
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the  word  "conceal"  means  to  hide  or 
withdraw  from  observation,  to  carry  or 
keep  from  sight,  to  prevent  discovery 
of,  or  to  withhold  knowledge  of;  and 
hence  a  petition  alleging  that  the  bank- 
rupt did  deny  and  conceal  hia  owner- 
ship of  a  particular  bank,  so  that  the 
creditors,  by  virtue  of  deposits  carried 
by  them  in  the  bank,  were,  by  the  v^ts 
and  declarations  of  the  bankrupt,  mis- 
lead into  the  belief  that  the  bank  be- 
longed to  another,  and  that  within  four 
months  the  bankrupt  concealed  the  as- 
sets of  the  bank  by  turning  the  same 
over  to  the  executor  of  a  decedent,  to 
be  by  the  latter  administered  as  prop- 
erty of  the  decedent,  sufficiently  alleges 
concealment  of  property  with  intent  to 
defraud  creditors,  constituting  an  act 
of  bankruptcy.  In  re  Glazier  (D.  C. 
1912)  195  Fed.  1020,  28  Am.  Bankr. 
Rep.  391. 

Where  a  bankrupt  assigned  to  the 
executor  of  a  decedent,  to  be  adminis- 
tered as  property  of  the  estate,  the  as- 
sets of  a  bank  which  was  in  fact  owned 
by  the  bankrupt,  and  did  this  undoubt- 
edly for  the  purpose  of  conserving  it  in 
some  manner  for  his  own  use,  retain- 
ing an  equity  in  the  same  to  redeem  in 
case  there  was  more  property  than 
enough  to  pay  the  creditors,  the  bank- 
rupt's intent  concerning  the  bank  and 
its  assets  must  be  regarded  as  an  intent 
to  conceal  his  property,  whether  he  had 
any  right  to  or  control  of  all  of  his 
property  during  the  time  of  such  con- 
cealment not  being  material  on  the 
question  of  intent.    Id. 

Where  a  debtor  sells  his  property  for 
the  purpose  of  investing  the  pro- 
ceeds in  a  legitimate  business  enter- 
prise, into  which  he  expects  to  enter, 
and  shows  good  faith  in  respect  to  the 
care  of  the  money  received  therefor,  he 
is  not  to  be  adjudged  bankrupt  simply 
because  he  kept  the  proceeds  in  cash 
in  bis  own  hands,  instead  of  converting 
the  fund  again  into  tangible  property 
such  as  could  have  been  levied  on  un? 
der  legal  process,  for  this  is  not  a 
concealment  of  his  property  with  intent 
to  defraud  creditors.  Fox  v.  Eckstein 
(D.  C.  1871)  4  N.  B.  R.  373,  Fed.  Gas. 
No.  5,009. 

Consigning  property  to  a  person  oat 
of  the  district,  by  one  who  contem- 
plates bankruptcy,  and  with  the  in- 
tent to  keep  the  property  from  the 
trustee,  amounts  to  removing  it  from 
the  district  with  intent  to  defraud  his 
creditors.  In  re  Hammond  (D.  CS. 
18G9)  Fed.  Gas.  No.  5,999. 

Where  a  debtor  procured  an  attach- 
ment to  issue  upon  a  fictitious  debt  and 
to  be  levied  on  the  property,  for  the 
purpose  of  preventing  the  levy  of  an  at- 
tachment by  a  genuine  creditor,  this 
amounted  to  a  concealment  of  the  prop- 
erty. In  re  Williams  (D.  G.  1869)  Fed. 
Gas.  No.  17,703;  In  re  Hussman  (D.  C. 
1869)  2  N.  B.  R.  437,  Fed.  Gas.  No. 
6.951.  But  see  In  re  Wilmington  Ho- 
siery Go.  (D.  O.  1903)  120  Fed.  180,  9 
Am.  Bankr.  Rep.  581,  holding  that  the 
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word  "removed,"  as  osed  in  this  sec- 
tion of  the  statute,  whether  taken  by 
itself  or  viewed  in  the  light  of  the  con- 
text, signifies  an  actual  or  physical 
change  in  the  position  or  lo<»lity  of  the 
property  constituting  the  subject  of  the 
removal,  and  is  not  an  apt  expression 
for  the  taking  possession  of  the  prop- 
erty by  a  receiver  under  competent  au- 
thority. And  the  failure  of  the  debtor 
to  oppose  and  contest  the  appointment 
of  a  receiver  is  not  "permitting"  his 
property  to  be  concealed  or  removed. 
Vaccaro  v.  Security  Bank  (1900)  103 
Fed.  436,  43  G.  G.  A.  279,  4  Am.  Bankr. 
Rep.  474;  In  re  Wilmiogton  Hosiery 
Go.  (D.  G.  1903)  120  Fed.  180,  9  Ajn. 
Bankr.  Rep.  581. 

Where  a  partner  in  an  insolvent  firm 
withdrew  from  the  firm's  bank  account 
a  certain  sum  of  money,  by  a  check 
which  he  at  once  deposited  to  his  per- 
sonal account  in  another  bank,  but 
thereupon  drew  a  larger  check  upon 
that  bank  and  deposited  it  to  the  firm's 
credit  in  its  bank,  the  transaction  was 
held  not  to  constitute  a  withdrawal  of 
firm  funds  nor  an  act  of  bankruptcy. 
In  re  Perlhefter  (D.  G.  1910)  177  Fed. 
299,  25  Am.  Bankr.  Rep.  576. 

Where  a  debtor  absconds,  taking 
with  him  his  available  assets,  he  may 
be  adjudged  bankrupt  on  the  ground  of 
having  "removed"  his  property  with  in- 
tent to  defraud  his  creditors.  In  re 
Filer  (D.  G.  1900)  108  Fed.  209,  5  Am. 
Bankr.  Rep.  332.  But  it  is  not  an  act 
of  bankruptcy  on  the  part  of  one  part- 
ner to  influence  or  procure  the  de- 
parture of  another  from  the  state,  al- 
though the  circumstances  are  such  that 
the  absconding  partner  makes  himself 
liable  to  the  law.  In  re  Terry  (D.  O. 
1870)  Fed.  Gas.  No.  13,836. 

Whereas  this  section  makes  It  an  act 
of  bankruptcy  if  one  shall  have  "per- 
mitted" the  concealment  or  removal  of 
his  property,  one  does  not  permit  a 
removal  of  property  who  has  neither 
the  power  nor  the  right  to  prevent  its 
being  taken  away.  In  re  Wilmington 
Hosiery  Co.  (D.  O.  1903)  120  Fed. 
180,  9  Am.  Bankr.  Rep.  581.  Where 
a  creditor  of  a  bankrupt  removed  goods 
from  the  bankrupt's  store  during  the 
latter's  absence,  and  retained  posses- 
sion of  them  against  his  protest,  the 
bankrupt's  failure  to  take  legal  pro- 
ceedings to  recover  the  possession  of 
the  goods  did  not  amount  to  "permit- 
ting" their  removal,  so  as  to  constitute 
an  act  of  bankruptcy,  in  the  absence  of 
any  evidence  of  collusion.  In  re  Bel- 
knap (D.  G.  1904)  129  Fed.  646,  12 
Am.  Bankr.  Rep.  326. 

8.  Giving  a  preference^— The  bank- 
ruptcy law  does  not  prohibit  an  in- 
solvent debtor  from  dealing  with  or  ex- 
changing his  property  before  proceed- 
ings in  bankruptcy  are  instituted  against 
him,  provided  there  is  no  purpose  to 
delay  or  defraud  his  creditors,  or  to 
give  a  preference  to  any  one,  and  the 
value  of  his  estate  is  not  thereby  im- 
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paired.  Stewart  ▼.  Piatt  (1879)  101 
V,  S.  731,  25  L.  Ed.  816w 

Where  a  corporation  conveys  all  its 
property  in  trust,  with  directions  to 
the  trustee  to  sell  the  same,  and,  out 
of  the  proceeds,  to  pay  first  the  costs 
and  expenses,  second,  debts  entitled  to 
priority  under  the  laws  of  the  state, 
third,  the  claims  of  the  creditors  of 
the  company,  whose  names,  with  the 
amounts  due  them,  are  all  set  forth  in 
the  deed,  and  fourth,  to  pay  over  to 
the  grantor  any  balance  which  may  re- 
main, the  deed  does  not  effect  a  pref- 
erence to  any  creditor,  since  all  are 
treated  alike,  and  it  cannot  be  made 
the  basis  of  a  petition  in  involuntary 
bankruptcy  on  allegations  of  preferenc- 
es. Rnmsey  &  Sikemier  Co.  v.  Novel- 
ty &  Machine  Mfg.  Go.  (D.  C.  1899) 
99  Fed  699,  3  Am.  Bankr.  Rep.  704. 

To  constitute  an  act  of  bankruptcy 
by  the  giving  of  a  preference,  the  trans- 
fer or  payment  must  have  been  made 
at  a  time  when  the  debtor  was  insol- 
vent Wilder  v.  Watts  (D.  C.  1905) 
138  Fed.  426,  15  Am.  Bankr.  Rep.  57. 
And  it  must  have  been  made  within 
four  months  before  the  filing  of  a  pe- 
tition in  bankruptcy  against  him.  In  re 
Bogen  (B.  G.  1904)  134  Fed.  1019,  13 
Am.  Bankr.  Rep.  529. 

A  transfer  of  property,  though  made 
by  an  insolvent  person  to  a  creditor, 
is  not  an  act  of  bankruptcy,  unless 
there  was,  at  the  time  of  the  transfer, 
some  other  creditor  holding  a  claim  or 
demand  against  the  insolvent  which 
would  be  provable  in  bankruptcy. 
Beers  v.  Hanlin  (D.  G.  1900)  99  Fed. 
095,  3  Am.  Bankr.  Rep.  745.  A  trans- 
fer of  property  by  the  bankrupt  to  his 
wife,  she  being  a  creditor,  is  as  much 
a  preference  as  if  made  to  any  other 
creditor.  In  re  McCartney  (D.  C. 
1911)  188  Fed.  815,  26  Am.  Bankr. 
Rep.  548.  An  accommodation  indorser 
of  notes,  even  before  payment,  is  a 
creditor  of  the  maker,,  in  the  sense 
that  a  transfer  of  property  to  him  may 
be  a  preference.  In  re  O'Donnell  (D. 
C.  1904)  131  Fed.  150,  12  Am.  Bankr. 
Rep.  621.  And  so  is  a  surety  on  the 
bond  of  a  contractor  for  government 
work,  who,  under  the  federal  statute,  is 
directly  liable  to  laborers  to  whom  the 
contractor  is  indebted  for  labor  per- 
formed under  the  contract.  United 
Surety  Co.  v.  Iowa  Mfg.  Co.  (1910) 
179  Fed.  55,  102  C.  C.  A.  623. 

The  payment  of  a  debt  of  three  dol- 
lars by  a  firm  engaged  in  trade  is  not 
SQch  a  substantial  preference  as  will 
constitute  an  act  of  bankruptcy  suffi- 
cient in  itself  to  sustain  an  involuntary 
petition.  In  re  Stovall  Grocery  Go. 
(D.  C.  1908)  161  Fed.  882,  20  Am. 
Bankr.  Rep.  537.  The  payment  of  a 
$50  note  to  a  bank,  in  discharge  of  a 
just  debt,  and  made  in  the  ordinary 
course,  and  in  the  expectation  by  the 
bankrupt  of  continuing  in  business  and 
of  ultimately  paying  all  his  debts,  this 
amount  being  trifling  in  comparison 
^th  the   total   amount   of  his   debts, 


does  not  constitute  a  preference  suffi- 
cient to  justify  an  adjudication  in  bank- 
ruptcy. In  re  Hallin  (D.  C.  1912)  199 
Fed.  806,  20  Am.  Bankr.  Rep.  708. 

Where  a  debtor  sold  some  of  his 
property,  for  nearly  its  full  value,  for 
the  purpose  of  raising  money  to  satis- 
fy a  creditor  who  was  threatening  him 
with  a  criminal  prosecution,  but  the 
creditor  refused  to  receive  the  money, 
and  so  derived  no  benefit  from  the 
transaction,  the  mere  sale,  though  made 
with  the  intention  of  preferring  that 
creditor,  was  not  an  act  of  bankruptcy. 
In  re  Belknap  (D.  C.  1904)  129  Fed. 
646,  12  Am.  Bankr.  Rep.  326. 

The  retirement  of  one  partner  from 
the  firm,  and  the  consequent  transfer 
of  assets  and  liabilities  to  the  other, 
are  not  necessarily  acts  of  bankruptcy 
by  the  partnership,  but  may  be  so  if 
intended  to  give  a  preference  to  sep- 
arate creditors  over  partnership  cred- 
itors, or  in  any  other  way  to  cover 
actual  or  legal  fraud.  Ex  parte  Shouse 
(D.  C.  1842)  Fed.  Gas.  No.  12,815; 
In  re  Waite  (D.  C.  1868)  Fed.  Gas. 
No.  17,044. 

Where  a  debtor,  being  the  owner  of 
a  leasehold  interest  in  land  having  a 
term  of  years  to  run  but  not  assigna- 
ble without  the  consent  of  the  land- 
lord, sells  the  same  and  applies  part 
of  the  proceeds  in  paying  the  arrears 
of  rent  due,  taxes  on  the  property,  and 
the  incidental  expenses  of  the  sale, 
such  payment  does  not  constitute  a 
preference  of  the  creditors  paid,  but 
merely  a  means  of  realizing  the  value 
of  the  leasehold,  and  therefore  is  not 
an  act  of  bankruptcy  on  which  a  peti- 
tion against  the  debtor  may  be  main- 
tained. In  re  Pearson  (D.  C.  1899)  95 
Fed.  425,  2  Am.  Bankr.  Rep.  482. 

9. Intention  to  give  a  prefer- 
ence.—To  constitute  an  act  of  bank- 
ruptcy by  the  giving  of  a  preference, 
there  must  be  an  intention  on  the  part 
of  the  debtor  to  prefer  one  or  more 
creditors  over  others.  Goodlander-Rob- 
ertson  Lumber  Co.  v.  Atwood  (1907) 
152  Fed.  978,  82  C.  G.  A.  109,  18  Am. 
Bankr.  Rep.  510. 

A  payment  made,  in  the  establish- 
ment of  an  insolvent  partnership,  out 
of  its  funds,  by  the  recognized  agent 
of  the  partners,  without  objection  on 
their  part,  which  has  the  effect  to  pro- 
duce a  preference,  will  be  regarded  as 
having  been  made  by  the  partnership 
with  the  intention  of  giving  a  prefer- 
ence. Sedgwick  v.  Sheffield  (D.  G. 
1872)  Fed.  Cas.  No.  12,624.  Where  a 
wife  is  the  owner  of  a  business,  but 
intrusts  its  entire  management  and 
control  to  her  husband,  his  acts  and 
intentions,  in  the  giving  of  preferences 
to  creditors,  may  constitute  acts  of 
bankruptcy  on  which  she  may  be  ad- 
judged bankrupt  Graham  v.  Stark  (D. 
C.  1869)  Fed.  Cas.  No.  5.676.  And  see 
In  re  Berkebile  (D.  C.  1905)  144  Fed. 
572. 

Where  a  transfer  of  property  by  an 
insolvent  debtor  with  intent  to  prefer 
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a  creditor  is  made  the  basis  of  a  peti- 
tion in  involuntary  bankruptcy  against 
him,  the  intent  of  the  debtor  is  alone 
material;  it  is  not  necessary  to  show 
the  intent  with  which  the  creditor  re- 
ceived the  transfer,  nor  that  he  had 
reasonable  cause  to  believe  a  prefer- 
ence was  intended.  In  re  Rome  Plan- 
ing MiU  (D.  C.  1899)  96  Fed.  812,  3 
Am.  Bankr.  Rep.  123;  In  re  Ed.  W. 
Wright  Lumber  Co.  (D.  O.  1902)  114 
Fed.  1011,  8  Am.  Bankr.  Rep.  345; 
Thompson  v.  First  Nat  Bank  (1904) 
84  Miss.  54,  36  South.  65;  In  re  Truitt 
ip.  O.  1913)  203  Fed.  550,  29  Am. 
Bankr.  Rep.  570. 

Under  §  60b,  when  a  trustee  in  bank- 
ruptcy sues  to  set  aside  a  conveyance 
of  property  on  the  ground  of  its  being 
an  unlawful  preference,  he  must  show, 
not  only  that  the  bankrupt  intended  to 
give  a  preference,  but  also  that  the 
creditor  receiving  it  had  reasonable 
cause  to  believe  that  a  preference  was 
intended.  But  as  regards  the  commis- 
sion of  an  act  of  bankruptcy,  no  such 
knowledge  or  belief  on  the  part  of  the 
creditor  is  required,  nor  any  unlawful 
intent  on  his  parl^  In  this  case,  the 
law  looks  only  to  the  intention  of  the 
debtor.  Hence  it  follows  that  a  trans- 
action may  constitute  an  act  of  bank- 
ruptcy, such  as  to  warrant  an  adjudi- 
cation against  the  debtor,  although  the 
conveyance  is  not  voidable  imder  the 
law.  Alter  v.  Clark  (D.  C.  1911)  193 
Fed.  153;  In  re  Drummond  (D.  C. 
1873)  1  N.  B.  R.  231,  Fed.  Cas.  No. 
4,093;  In  re  Williams  (D.  C.  1869)  3 
N.  B.  R.  286,  Fed.  Cas.  No.  17,703; 
In  re  Locke  (D.  C.  1868)  2  N.  B.  R. 
382,  Fed.  Cas.  No.  8,439;  In  re  Beck 
(D.  C.  1868)  1  N.  B.  R.  588,  Fed.  Cas. 
No.  1,205.  The  verdict  on  the  ques- 
tion as  to  whether  an  act  of  bankrupt- 
cy has  been  committed  in  giving  a  pref- 
erence will  not  affect  the  question  of 
the  right  to  recover  back  the  property 
transferred  or  the  right  to  a  discharge. 
In  re  Dibblee  (D.  C.  1869)  2  N.  B.  R. 
617,  Fed.  Cas.  No.  3,884;  Harmanson 
V.  Bain  (D.  C.  1877)  15  N.  B.  R.  173, 
Fed.  Cas.  No.  6,072. 

10.  -*-  Form  of  transfer  or  oonvey- 
anoSd— A  preference  may  be  given  by  an 
insolvent  debtor  by  a  conveyance  of 
property  by  way  of  absolute  sale  or  gift 
Peckham  v.  Burrows  (C.  C.  1844)  Fed. 
Cas.  No.  10,897;  In  re  Warner  (D.  C. 
1871)  5  N.  B.  R.  414;  Fed.  Cas.  No. 
17,177.  Or  by  a  mortgage,  pledge,  or 
other  form  of  security.  In  re  Edelman 
(1904)  130  Fed.  700,  65  C.  C.  A.  665, 
12  Am.  Bankr.  Rep.  238;  In  re  Riggs 
Restaurant  Co.  (1904)  130  Fed.  691, 
66  C.  C.  A.  48,  11  Am.  Bankr.  Rep. 
508;  Arnold  v.  Maynard  (C.  C.  1842) 
Fed.  Cas.  No.  561;  Baldwin  v.  Ros- 
seau  (C.  C.  1843)  Fed.  Cas.  No.  803; 
In  re  Ryan  (D.  C.  1873)  Fed.  Cas.  No. 
12,183;  Jones  v.  Sleeper  (D.  C.  1843) 
Fed.  Cas.  No.  7,496;  In  re  Rogers  (D. 
C.  1869)  2  N.  B.  R.  397,  Fed.  Cas.  No. 
12,002.    But  see  Martin  v.  Hulen  (1906) 
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149  Fed.  982,  79  O.  0.  A.  492,  17  Am. 
Bankr.  Rep.  510.  Where  a  deed,  origi- 
nally intended  to  operate  as  a  mortgage, 
was  withheld  from  record  by  agreement 
of  the  parties,  and  was  afterwards  al- 
lowed by  their  agreement  to  stand  as 
security  for  any  balance  in  favor  of  the 
grantee,  and  later,  at  a  time  when  the 
grantor  was  insolvent  and  within  four 
months  of  the  filing  of  a  petition  in 
bankruptcy  against  him,  the  deed  was 
placed  on  record,  and  shortly  thereaft- 
er the  parties  agreed  that  it  should 
operate  as  an  absolute  transfer  of  the 
property,  an  act  of  bankruptcy  was 
committed  when  the  deed  was  record- 
ed, as  it  then  operated  as  a  forbidden 
preference.  In  re  Donnelly  (D.  C. 
1912)  193  Fed.  755,  27  Am.  Bankr. 
Rep.  504.  But  the  giving  of  a  mortgage 
by  the  debtor  upon  a  present  consider- 
ation and  in  good  faith,  to  raise  a  con- 
tested attachment  and  to  pay  overdue 
paper,  to  enable  the  debtor  to  continue 
in  business,  is  not  an  act  of  bankrupt- 
cy. In  re  Sanford  (D.  C.  1873)  7  N.  B. 
R.  351,  Fed.  Cas.  No.  12,310.  Nor  is 
the  giving  of  a  chattel  mortgage  to  se- 
cure an  antecedent  debt,  where  it  is 
given  in  good  faith  in  renewal  of  a 
prior  mortgage  covering  the  same  prop- 
erty, nor  even  where  it  includes  addi- 
tional property,  if  the  mortgagor  re- 
ceives a  present  further  consideration 
sufficient  to  warrant  the  additional  se- 
curity. In  re  Cutting  (D.  C.  1906)  145 
Fed.  388,  16  Am.  Bankr.  Rep.  751. 

Execution  of  deed  of  trust  or  assign- 
ment of  mortgaged  property  for  pay- 
ment of  the  mortgages  and  payment  of 
any  balance  to  general  creditors  held 
an  act  of  bankruptcy,  within  subdivision 
a(4)  of  this  section.  In  re  Cutler  & 
John  (D.  C.  1916)  228  Fed.  771. 

Where  an  alleged  bankrupt  was  a 
stockholder  in  an  insolvent  bank,  in  the 
hands  of  the  bank  commissioner,  and 
he  executed  a  note  to  the  commissioner 
for  his  double  liability,  secured  by  a 
mortgage  on  nonexempt  real  property, 
he  was  guilty  of  an  act  of  bankruptcy. 
Under  subdivision  a (2)  of  this  section 
a  transfer  to  a  trustee  for  creditors 
will  be  treated  as  if  made  direct  to  the 
creditors.  Fulkerson  v.  Shaffer  (1914) 
217  Fed.  355,  153  O.  C.  A.  271. 

An  assignment  by  an  insolvent  debtor 
to  a  creditor  of  earnings  to  become  due 
under  a  building  contract  with  intent 
to  prefer  Chat  creditor,  is  an  act  of 
bankruptcy.  In  re  O'Donnell  (1904) 
131  Fed.  150,  12  Am.  Bankr.  Rep.  621. 

M. ——  Payment   In    moneys— Money 

is  property  within  the  meaning  of  the 
bankruptcy  law,  and  the  payment  of  a 
debt  in  money  is  a  transfer  of  property, 
such  as  will  constitute  an  act  of  bank- 
ruptcy, if  the  other  elements  are  pres- 
ent Pirie  v.  Chicago  Title  &  Trust  Co. 
(1901)  182  U.  S.  438,  21  Sup.  Ct  906, 
45  L.  Ed.  1171,  5  Am.  Bankr.  Rep. 
814;  Boyd  v.  Lemon  &  Gale  Co.  (1902) 
114  Fed.  647,  8  Am.  Bankr.  Rep.  81; 
In  re  Pinson  (D.  C.  1910)  180  Fed.  787, 
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24  Am.  Bankr.  Bep.  804;  In  re  Perl- 
hefter  (D.  C.  1910)  177  Fed.  2d9,  26 
Am.  Bankr.  Rep.  576;  In  re  Foley  (D. 
€.  1906)  140  Fed.  300,  15  Am.  Bankr. 
Rep.  830;  In  re  Ft  Wayne  Electric 
Corp.  (D.  C.  1899)  96  Fed.  803;  In 
re  Conhaim  (D.  G.  1899)  97  Fed.  923,  8 
Am.  Bankr.  Rep.  ^9;  In  re  Wise  (D. 
G.  1900)  2  Nat  Bankr.  News,  151; 
Payne  v.  Solomon  (D.  O.  1876)  14  N. 
B.  R.  162,  Fed.  Cas.  No.  10,856.  If  the 
debtor  was  insolvent  and  a  preference 
was  intended,  it  is  immaterial  that  the 
debt  was  a  just  one  and  that  no  fraud 
wu  perpetrated  or  designed.  Brock 
V.  Terrell  (D.  O.  1869)  2  N.  B.  R.  643, 
Fed.  Gas.  No.  1,914.  It  is  no  defense 
to  a  petition  founded  on  a  preferential 
payment  that  it  was  made  in  the  ordi- 
nary course  of  business.  In  re  Oregon 
Bolletin  Printing  &  Pub.  Go.  (D.  G. 
1876)  13  N.  B.  R.  503,  Fed.  Gas.  No. 
10,559.  But  payments  made  by  an  al- 
leged bankrupt  to  creditors  in  the  due 
course  of  business  and  without  an  in- 
tent to  prefer  such  creditors,  and  with- 
out knowledge  of  a  claim  subsequently 
made,  which,  if  sustained,  might  render 
the  debtor  insolvent,  do  not  constitute 
acts  of  bankruptcy.  In  re  Morgan  (D. 
G.  1911)  184  Fed.  938,  26  Am.  Bankr. 
Rep.  861. 

Where  an  alleged  bankrupt  while 
hopelessly  insolvent  paid  a  creditor  in 
settlement  of  an  antecedent  debt,  such 
payment  was  a  preference  and  an  act 
of  bankruptcy,  though  the  insolvent  had 
no  actual  intent  to  prefer.  In  re  Gon- 
don  a913)  209  Fed.  800,  126  G.  G.  A. 
524,  affirming  judgment  (D.  G.  1912) 
198  Fed.  947. 

It  is  an  act  of  bankruptcy  for  an  in- 
solvent debtor  to  sell  all  of  his  proper- 
ty to  one  not  a  creditor,  and  then  to  ap- 
ply the  proeeedff  to  the  full  payment  of 
a  part  of  his  creditors,  leaving  others 
unpaid,  the  transaction  being  in  effect  a 
transfer  of  property  with  intent  to  give 
a  preference.  Boyd  ▼.  Lemon  ft  Gale 
Ca  (1902)  114  Fed.  647,  52  G.  G.  A. 
343,  8  Am.  Bankr.  Rep.  81. 

The  payment  and  discharge  of  a  debt, 
by  an  insolvent  debtor,  by  a  convey- 
ance to  the  creditor  of  personal  prop- 
erty of  greater  value  than  the  debt,  the 
debtor  receiving  the  difference  in  cash, 
is  a  preference  of  such  creditor  and  an 
act  of  bankruptcy.  Johnson  y.  Wald 
(1899)  93  Fed.  640,  35  G.  G.  A.  522, 
2  Am.  Bankr.  Rep.  84.  And  see  Gold- 
man V.  Smith  (D.  G.  1899)  93  Fed.  182, 
1  Am.  Bankr.  Rep.  266. 

The  settlement  of  a  suit  brought  on 
a  note,  by  the  attorney  for  an  alleged 
bankrupt,  who  himself  paid  the  money 
and  had  not  been  repaid  when  the  pe- 
tition was  filed,  held  not  an  act  of 
bankruptcy.  In  re  Kerlin  (1913)  209 
Fed.  42,  126  G.  0.  A.  184. 

Payments  made  to  cover 'the  ordinary 
and  necessary  running  expenses  of  the 
debtor's  business,  of  comparatively 
small  amounts,  or  not  larger  than  the 
debtor  baa  been  in  the  habit  of  making. 


do  not  constitute  the  giving  of  prefer- 
ences, where  there  was  no  design  to 
give  the  payees  an  advantage  over  oth- 
er creditors,  but  merely  an  endeavor  to 
keep  the  business  alive.  In  re  Perl- 
hefter  (D.  G.  1910)  177  Fed.  299,  25 
Am.  Bankr.  Rep.  576;  In  re  Union 
Feather  &  Wool  Mfg.  Co.  (1902)  112 
Fed.  774,  50  G.  G.  A.  524,  7  Am.  Bankr. 
Rep.  472;  In  re  Golumbia  Real  Estate 
Go.  (D.  G.  1913)  205  Fed.  980,  30  Am. 
Bankr.  Rep.  471;  Smith  v.  Teutonia 
Ins.  Go.  (D.  G.  1872)  Fed.  Cas.  No. 
13,115.  CONTRA,  see  In  re  Kenyon 
(1871)  1  Utah,  47,  6  N.  B.  R.  238. 

12.  -*-  Intention  of  debtor  when 
presumed/— When  a  transfer  of  proper- 
ty, or  the  giving  of  security,  or  the  pay- 
ment of  a  debt,  by  an  insolvent  debtor 
to  one  of  his  creditors,  actually  and 
necessarily  operates  to  give  that  cred- 
itor a  preference  over  others,  it  will 
be  presumed  that  the  debtor  intended 
to  bring  about  that  result,  on  the  prin- 
ciple that  every  man  is  presumed  to  in- 
tend the  natural  and  necessary  conse- , 
quences  of  his  voluntary  acts.  Toof  v. 
Martin  (1871)  13  Wall.  40,  20  L.  Ed. 
481;  Traders'  Nat  Bank  v.  .Campbell 
(1871)  14  Wall.  87,  20  L.  Ed.  832; 
Johnson  v.  Wald  (1899)  93  Fed.  640, 
35  C.  C.  A.  522,  2  Am.  Bankr.  Rep. 
84;  Rex  Buggy  Go.  v.  Hearisk  (1904) 
132  Fed.  310,  65  G.  C.  A.  676,  12  Am. 
Bankr.  Rep.  726;  In  re  Flint  HUl  Stone 
&  Const.  Co.  (D.  G.  1907)  149  Fed- 
1007,  18  Am.  Bankr.  Rep.  81;  In  re 
Smith  (D.  G.  1910)  176  Fed.  426,  23 
Am.  Bankr.  Rep.  864;  In  re  Gilbert 
(D.  G.  1902)  112  Fed.  951,  8  Am. 
Bankr.  Rep.  101;  In  re  McGee  (D.  C. 
1901)  105  Fed.  895,  5  Am.  Bankr.  Rep. 
262;  Gatlin  v.  Hoffman  (C.  C.  1874) 
9  N.  B.  R.  842,  Fed.  Gas.  No.  2,521; 
Campbell  v.  Traders'  Nat.  Bank  (D. 
C.  1871)  8  N.  B.  R.  498,  Fed.  Cas. 
No.  2,370;    Haughey  v.  Albin    (D.  G. 

1869)  2  N.  B.  R.  399,  Fed.  Gas.  No. 
6,222;  Morgan  v.  Mastick  (D.  C.  1869) 
2  N.  B.  R.  521,  Fed.  Gas.  No.  9,- 
803;  In  re  Black  (p.  G.  1869)  1  N. 
B.  R.  353,  Fed.  Cas.  No.  1,457;  In  re 
Craft  (D.  G.  1868)  1  N.  B.  R.  378, 
Fed.  Cas.  No.  3.316;  Webb  v.  Sachs 
(D.  G.  1877)  15  N.  B.  R.  168,  Fed. 
Cas.  No.  17,325;  In  re  Perry  (D.  G. 
1873)  Fed.  Cas.  No.  10,999;  Warren 
v.  Delaware,  L.  &  W.  Ry.  Go.  (D.  C. 
1872)  7  N.  B.  R.  451,  Fed.  Gas.  No. 
17,194;  Warren  v.  Tenth  Nat.  Bank 
(G.  G.  1873)  7  N.  B.  R.  481,  Fed.  Cas. 
No.  17,202;  Vanderhoof  v.  CSty  Bank 
(G.  C.  1871)  5  N.  B.  R,  270,  Fed.  Gas. 
No.    16,842;     Martin    v.    Toof    (D.    C. 

1870)  4  N.  B.  R.  488,  Fed.  Cas. 
No.  9.167;  In  re  Silverman  (D.  C. 
1870)  2  Abb.  U.  S.  243,  4  N.  B.  R.  522, 
Fed.  Gas.  No.  12,855;  Vogle  v.  Lath- 
rop  (C.  C.  1870)  4  N.  B.  R.  439,  Fed. 
Cas.  No.  16,985;  Rison  v.  Knapp  (D. 
G.  1868)  4  N.  B.  R.  349,  Fed.  Cas.  No. 
11,861;  In  re  Alexander  (D.  C.  187a) 
4  N.   B.  R.   178,   Fed.   Cas.  No.   161. 

Where  a  petition  in  involuntary  bank- 
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ruptcy  charges  the  debtor  with  haying 
transferred  property  with  intent  to  give 
a  preference,  his  intent  to  prefer  may 
be  presumed  from  the  fact  of  his  hav* 
ing  made  a  transfer  of  a  large  part  of 
his  property,  while  insolvent,  to  a  sin- 
gle creditor;  and  when  this  is  shown, 
the  harden  is  on  the  debtor  to  show 
that  he  was  ignorant  of  his  insolvensy 
and  had  reason  to  believe  he  could  pay 
his  debts  in  full.  In  re  Rome  Planing 
MiU  Co.  (D.  C.  1899)  96  Fed.  812,  3 
Am.  Bankr.  Rep.  123. 

The  presumption  of  an  intent  to  give 
a  preference  is  not  conclusive,  but  the 
debtor  may  prove  that  he  was  actuat- 
ed by  a  different  motive  and  had  no 
such  intention,  and  if  this  is  satisfac- 
torily established,  an  adjudication  of 
bankruptcy  will  not  be  made  on  that 
ground.  In  re  Frantzen  (C.  C.  1884) 
20  Fed.  785;  In  re  Seeley  (D.  C.  1879) 
19  N.  B.  R.  1,  Fed.  Cas.  No.  12,628. 
It  is  ordinarily  sufficient  to  rebut  the 
presumption  for  the  debtor  to  show 
that  he  actually  did  not  know  himself 
to  be  insolvent..  In  re  Gilbert  (D.  C. 
1902)  112  Fed.  951,  8  Am.  Bankr.  Rep. 
101.  Payments  of  comparatively  small 
sums  of  money  to  each  of  a  number  of 
creditors,  made  by  a  corporation  in  the 
usual  course  of  its  business,  though  at 
a  time  when  it  was  actually  insolvent, 
do  not  raise  a  presumption  of  an  intent 
to  prefer  those  creditors  over  others 
so  as  to  establish  an  act  of  bankruptcy. 
In  re  Douglas  Coal  &  Coke  Co.  (D.  C. 
1904)  131  Fed.  769,  12  Am.  Bankr. 
Rep.  539. 

13.  Suffering  a  ppeferenoe  through 
legal  proceedlngs.^In  order  that  a 
creditor  may  establish  the  third  act  of 
bankruptcy,  he  must  show  that  a  pref- 
erence has  actually  resulted.  In  re 
Truitt  (D.  C.  1913)  203  Fed.  550. 
Suffering  a  creditor  to  obtain  a  prefer- 
ence through  legal  proceedings,  involves 
insolvency,  suffering  the  preference,  not 
avoiding  it  within  five  days  before  sale, 
and  a  sale  of  the  property  affected.  In 
re  Fisher  (D.  C.  1915)  219  Fed.  638. 

Under  the  provision  that  an  insol- 
vent debtor  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  if  he 
shall  have  "suffered  or  permitted  any 
creditor  to  obtain  a  preference  through 
legal  proceedings,'*  no  motive  or  inten- 
tion on  the  part  of  the  debtor  to  give 
a  preference  need  be  shown,  nor  that 
he  meant  to  evade  or  defeat  the  bank- 
ruptcy act,  nor  that  he  did  or  attempt- 
ed anything  in  furtherance  of  the  trans- 
action from  which  a  preference  results. 
Wilson  Bros.  v.  Ndson  (1901)  183  U. 
S.  191,  22  Sup.  Ct.  74,  46  L.  Ed.  147; 
In  re  Truitt  (D.  C.  1913)  203  Fed. 
550;  In  re  Craft  (D.  C.  1868)  Fed. 
Cas.  No.  8,316.  But  this  provision  of 
the  statute  does  not  apply  to  liens  ac- 
quired by  legal  proceedings  more  than 
four  months  before  the  filing  of  the  pe- 
tition in  bankruptcy,  and  which  there- 
fore will  not  be  dissolved  by  an  adjudi- 
cation.    Colston  y,  Austin  Bun  MiiL 
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Co.  (C.  C.  A.  1912)  194  Fed.  929,  28 
Am.  Bankr.  Rep.  92;  In  re  Chapman 
(D.  C.  1900)  99  Fed.  395,  3  Am.  Bankr. 
Rep.  607;  In  re  Ferguson  (D.  C.  1899) 
95  Fed.  429,  2  Am.  Bankr.  Rep.  586; 
In  re  Deer  Creek  Water  &  Water  Pow- 
er Co.  (D.  C.  1913)  205  Fed.  205,  29 
Am.  Bankr.  Rep.  356;  Owen  v.  Brown 

(1903)  120  Fed.  812,  57  C.  C.  A.  180, 
9  Am.  Bankr.  Rep.  717.  See  In  re 
Rome  Planing  Mill  (D.  C.  1899)  96 
Fed.  812,  3  Am.  Bankr.  Rep.  123,  where 
it  is  suggested  by  Judge  Coxe  that  the 
gaining  of  an  advantage  by  one  credi- 
tor over  other  creditors  by  aeizing  the 
debtor's  property,  which  the  debtor  suf* 
fers  or  permits,  may  be  an  act  of  bank- 
ruptcy, and  yet  not  be  voidable  by  the 
trustee.  See  also  In  re  Schick  (D.  C. 
1867)  1  N.  B.  R.  177,  Fed.  Cas.  No. 
12,455,  where  it  was  held  that,  although 
the  judgment  complained  of  was  enter- 
ed' against  the  bankrupt  before  the 
imssage  of  the  bankruptcy  act,  yet  if  it 
was  fraudulent  and  fictitious,  and  the 
debtor  has  taken  no  steps  to  set  it 
aside,  and,  after  the  enactment  of  the 
law,  the  judgment  being  still  in  force, 
his  property  is  seized  on  an  execution 
issuing  thereon,  it  is  a  "procuring  or 
suffering  his  property  to  be  taken  on 
legal  process." 

The  phrase  "legal  proceedings" 
means  any  proceeding  in  a  court  of  jus- 
tice, either  interlocutory  or  final,  by 
which  the  property  of  the  debtor  is 
seized  and  diverted  from  his  general 
creditors.  In  re  Rome  Planing  Mill 
(D.  C.  1899)  96  Fed.  812,  3  Am.  Bankr. 
Rep.  123.  The  levy  of  an  execution  or 
attachment  on  property  of  the  debtor 
is  a  legal  proceeding  through  which  a 
preference  may  be  obtained.  In  re 
Storm  (D.  C.  1900)  103  Fed.  618,  4 
Am.  Bankr.  Rep.  601;  In  re  Ferguson 
(D.  C.  1899)  95  Fed.  429,  2  Am.  Bankr. 
Rep.  586;  Barnes  v.  Billington  (C.  C. 
1803)  Fed.  Cas.  No.  1,-015.  The  phrase 
includes  all  liens  obtained  by  legal  pro- 
ceedings which  are  valid  under  state 
laws.  In  re  Crafts-Riordon  Shoe  Co. 
(D.  C.  1910)  185  Fed.  931.  26  Am. 
Bankr.  Rep.  449.  It  includes  the  lien 
on  real  estate  of  a  judgment  duly  dock- 
eted, particularly  when  followed  by  an 
execution  and  levy.  Zugalla  v.  Inter- 
national Mercantile  Agency  (1906)  142 
Fed.  927,  74  C.  C.  A.  97,  16  Am. 
Bankr.    Rep.    67;    Bogen    v.    Protter 

(1904)  129  Fed.  533,  64  C.  O.  A.  63, 
12  Am.  Bankr.  Rep.  288;  In  re  Tupper 
(D.  C.  1908)  163  Fed.  766,  20  Am. 
Bankr.  Rep.  824.  But  not  a  livery  sta- 
ble keeper's  lien,  given  by  a  state  stat- 
ute, but  not  established  by  any  proceed- 
ing in  the  courts.  In  re  Mero  (D.  C. 
1904)  128  Fed.  630,  12  Am.  Bankr. 
Rep.  171. 

In  order  that  a  debtor  should  commit 
an  act  of  bankruptcy  by  failing  to  dis- 
charge the  lien  of  an  execution  on  his 
property,  it  is  necessary  that  there 
should  have  been  an  actual  and  valid 
lew  bv  a  nroper  officer,  and  he  may 
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cootrftdict  the  redtals  of  the  sherifPs 
return  by  showing  that  there  was  no 
actual  levy,  or  that  a  pretended  levy 
was  wholly  void.  In  re  Bodek  (D.  O. 
1911)  188  Fed.  817,  26  Am.  Bankr. 
Rep.  476.  A  void  execution  levy  on 
the  equity  of  redemption  of  an  alleged 
bankrupt  in  mortgaged  peraonal  prop- 
erty held  not  to  diminish  his  estate  or 
constitute  a  final  disposition  of  his 
property,  and  hence  was  not  an  act  of 
bankruptcy.  In  re  Moark-Nemo  Con- 
sol.  Mining  Co.  (D.  C.  1915)  219  Fed. 
340. 

It  is  also  held  that  the  phrase  "le- 
gal proceedings"  may  include  the  ap- 
pointment of  a  receiver  by  a  state  court 
and  the  vesting  of  the  debtor's  proper- 
ty in  him.  But  to  make  this  an  act  of 
bankruptcyi  it  must  be  shown,  first, 
that  the  receiver  was  appointed  at  the 
instance  of  the  debtor,  or  that  the  lat- 
ter tadtly  permitted  and  acquiesced  in 
the  appointment,  and  second,  that  the 
effect  of  the  receivership  and  the  dis- 
tribution of  the  estate  under  his  admin- 
istration will  be  to  give  a  preference  to 
one  or  more  creditors,  as,  where  credi- 
tors who  are  entitled  to  priority  under 
the  laws  of  the  state  will  receive  a 
greater  amount  under  the  receivership 
than  they  would  receive  under  the 
bankruptcy  act.  Mather  v.  Coe  (D.  C. 
1899)  92  Fed.  333,  1  Am.  Bankr.  Rep. 
504;  In  re  Merchants'  Ins.  Co.  (D.  C. 
1871)  6  N.  B.  R.  43,  Fed.  Cas.  No.  9,- 
441;  In  re  Bininger  (C.  C.  1870)  Fed. 
Cas.  No.  1,420.  In  another  case  it  was 
held  that,  where  a  corporation  makes 
so  defense  to  a  biU  in  equity  against 
it  in  a  state  court,  and  tacitly  permits 
the  appointment  of  a  receiver  and  the 
vesting  of  its  property  in  him,  it  is  not 
an  act  of  bankruptcy  by  the  corpora- 
tion, although  certain  classes  of  per- 
sons may  be  entitled  to  larger  dividends 
under  the  receivership  proceedings  than 
they  would  obtain  in  bankruptcy,  if  it 
does  not  appear  that  any  such  persons 
are  concerned,  or  that  any  sale  or  final 
disposition  of  the  property  affected  by 
the  receivership  has  been  made.  In  re 
Baker-Ricketson  Co.  (D.  C.  1899)  97 
Fed.  489,  4  Am.  Bankr.  Rep.  605. 

14. Attachment.— The  levy  of  an 

attachment  on  mesne  process,  in  pur- 
saance  of  any  proceeding  at  law  or  in 
equity,  upon  property  of  an  insolvent 
debtor,  in  advance  of  any  determination 
of  the  validity  of  the  claim  or  of  any 
judgment  upon  it,  constitutes  the  ob- 
taining of  a  preference  through  legal 
proceedings,  so  that  the  failure  of  the 
debtor  to  discharge  the  attachment  will 
constitute  an  act  of  bankruptcy.  Fol- 
ger  V.  Putnam  (1912)  194  Fed.  793, 
114  C.  C.  A.  513,  28  Am.  Bankr.  Rep. 
173;  Parm enter  Mfg.  Co.  ▼.  Stoever 
(1899)  97  Fed.  330,  38  C.  C.  A.  200,  3 
Am.  Bankr.  Rep.  220;  In  re  Putnam 
(D.  C.  1911)  193  Fed.  464,  27  Am. 
Bankr.  Rep.  923;  In  re  Reichmau  (D. 
C.  1899)  91  Fed.  624,  1  Am.  Bankr. 
Rep.  17.    But  see,  aa  holding  that  an 


attachment  on  meshe  process,  before 
any  trial  of  the  action  or  the  rendition 
of  any  judgment,  is  not  enough  in  it- 
aelf  to  constitute  a  preference  obtain- 
ed by  the  plaintiff  through  legal  pro- 
ceedings, within  the  meaning  of  the 
statute.  In  re  Crafts-Riordon  Shoe 
Co.  (D.  C.  1910)  185  Fed.  931,  28  Am. 
Bankr.  Rep.  449;  Seaboard  Steel  Cast- 
ing Co.  V.  William  R.  Trigg  Co.  (D.  C. 
1903)  124  Fed.  75,  10  Am.  Bankr.  Rep. 
594;  In  re  Vetterman  (D.  C.  1905)  135 
Fed.  443,  14  Am.  Bankr.  Rep.  245. 

Where,  prior  to  bankruptcy,  a  credi- 
tor had  obtained  a  lien  by  attachment, 
and  the  property  was  sold  under  an  or- 
der of  court,  not  to  satisfy  the  credi- 
tor's claim,  but  to  save  disproportion- 
ate expense  in  keeping  the  property, 
the  fact  that  the  bankrupt  failed  to 
discharge  the  attachment  at  least  five 
days  before  such  sale  did  not  indicate 
that  the  enforcement  of  the  attach- 
ment would  ultimately  operate  to  pre- 
fer the  attaching  creditor  in  case  sub- 
sequent iproceedings  were  taken  in  sup- 
port of  the  attachment,  and  therefore 
did  not  constitute  an  act  of  bankruptcy. 
In  re  Crafts-Riordon  S^oe  Co.  (D.  C. 
1910)  185  Fed.  931,  26  Am.  Bankr. 
Rep.  449. 

15.  Failure  to  vacate  or  dis- 
charge lieTi.— The  act  of  bankruptcy  de- 
scribed in  this  clause  does  not  consist 
merely  in  permitting  a  creditor  to  se- 
cure a  lien  through  legal  proceedings, 
but  in  the  failure  to  vacate  or  dis- 
charge the  preference  within  five  days 
before  a  sale  or  other  final  disposition 
of  the  property  affected.  Parmenter 
Mfg.  Co.  V.  Stoever  (1899)  97  Fed. 
330,  38  C.  C.  A.  200.  3  Am.  Bankr. 
Rep.  220;  In  re  Windt  (D.  C.  1910) 
177  Fed.  584,  24  Am.  Bankr.  Rep.  536; 
Xn  re  R.  L.  Radke  Co.  (D.  C.  1911) 
193  Fed.  785,  27  Am.  Bankr.  Rep.  504. 

Creditors  seeking  an  adjudication  of 
bankruptcy  on  this  ground  need  not 
wait  until  a  sale  has  taken  place.  If 
the  debtor,  five  days  before  the  adver- 
tised day  of  sale,  has  not  discharged  the 
preference,  creditors  may  then  file  a 
petition  against  him  and  have  the  sale 
enjoined.  In  re  Rome  Planing  Mill  (D. 
C.  1899)  96  Fed.  812,  3  Am.  Bankr. 
Rep.  123. 

The  debtor  has  the  whole  of  the  fifth 
day  preceding  that  appointed  for  the 
sale  in  which  to  discharge  the  lien,  and 
is  not  guilty  of  an  act  of  bankruptcy 
yntil  that  day  has  expired  without  ef- 
fective action.  Pittsburgh  Laundry 
Supply  Co.  V.  Imperial  Laundry  Co. 
(1907)  154  Fed.  662,  83  C-  C.  A.  486, 
18  Am.  Bankr.  Rep.  756. 

An  independent  act  of  bankruptcy  is 
committed  by  the  failure  to  discharge 
the  lien  on  each  succeeding  day,  includ- 
ing the  day  of  the  sale.  In  re  Nusbaum 
(D.  C.  1907)  162  Fed.  835,  18  Am. 
Bankr.  Rep.  598. 

Where  a  debtor  permitted  a  judgment 
against  him  to  remain  unsatisfied  after 
execution  had  been  issued  thereon,  and 
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garnishment  proceedings  instituted  on 
the  judgment  proceeded  so  far  that  the 
garnishee  answered  admitting  a  sum  to 
be  due  from  him  to  the  debtor,  it  was 
held  that  an  act  of  bankruptcy  had 
been  committed  where  more  than  five 
days  had  elapsed  after  the  time  when 
the  garnishee  might  have  answered  un- 
der the  statute  and  paid  the  money  in- 
to court.  In  re  Harper  (D.  C.  1900) 
105  Fed.  900,  5  Am.  Bankr.  Rep.  567. 

As  used  in  this  clause,  the  term 
"final  disposition'*  does  not  mean  a  gift 
of  the  property  to  some  third  person  or 
a  voluntary  transfer  to  creditors  in  sat- 
isfaction of  a  preferential  judgment,  but 
includes  every  other  method  than  that 
specified  of  passing  the  control  and 
dominion  of  the  property  of  an  insol- 
vent debtor  to  another  or  others  either 
absolutely  or  as  security  to  the  pre- 
ferred creditor  to  the  exclusion  of  oth- 
er creditors.  In  re  Tupper  (D.  O. 
1908)  163  Fed.  767,  20  Am.  Bankr. 
Rep.  811. 

Failure  of  an  insolvent  judgment 
debtor  for  one  day  less  than  four 
months  after  the  levy  of  execution  to 
discharge  it  is  not  final  disposition  of 
the  property  levied  on  within  subdivi- 
sion a  (3)  of  this  section.  An  insol- 
vent debtor  does  not  commit  an  act  of 
bankruptcy  by  inaction  for  four  months 
after  levy  of  execution,  in  view  of  sub- 
division a  (3)  of  this  section,  which 
means  that  it  would  be  sufficient  to 
avoid  an  act  of  bankruptcy  if  the  lien 
is  lifted  five  days  before  final  disposi- 
tion of  any  property  affected;  such 
meaning  not  being  affected  by  subdivi- 
sion b  limiting  to  four  months  after  the 
act  of  bankruptcy  the  time  for  filing 
petitions  in  bankruptcy,  and  sections 
67c  and  67f,  post,  §  9651  dealing  with 
the  retrospective  effect  of  adjudications 
in  bankruptcy.  Citizens'  Banking  Co.  v. 
Ravenna  Nat.  Bank  (1914)  34  S.  Ct 
806,  234  U.  S.  360,  58  L.  Ed.  1352,  an- 
swering certified  questions  (1912)  202 
Fed.  892,  121  C.  C.  A.  250.  Failure  to 
release  levy  of  attachment  on  supposed 
interest  in  property  transferred  by  al- 
leged bankrupt  nearly  seven  years  pre- 
viously held  not  an  act  of  bankruptcy, 
though  transfer  was  alleged  to  be  fraud- 
ulent. In  re  Murphy  (D.  C.  1914)  228 
Fed.  1018. 

The  commencement  of  voluntary  pro- 
ceedings for  the  dissolution  of  a  corpo- 
ration does  not  have  the  effect  of  ex- 
tinguishing the  liens  of  levies  on  ex- 
ecutions against  the  corporate  proper-, 
ty,  so  as  to  relieve  the  corporation 
from  the  operation  of  this  clause  of  the 
bankruptcy  law.  In  re  Storm  (D.  O. 
1900)  103  Fed.  618,  4  Am.  Bankr.  Rep. 
601. 

16. Meaning  of  "suffer  or  per- 
mit."— ^The  failure  of  an  insolvent  debt- 
or to  file  a  voluntary  petition  in  bank-  . 
ruptcy  at  least  five  days  before  a  sale 
of  his  property  under  a  judgment  en- 
tered against  him  on  an  irrevocable 
power  of  attorney  given  years  before 
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constitutes  the  suffering  or  permitting 
of  the  creditor  to  obtain  a  preference^ 
which  amounts  to  an  act  of  bankruptcy, 
although  the  judgment  is  entered  with- 
out the  knowledge  or  consent  of  the 
debtor,  and  he  is  unable  to  prevent  its 
enforcement  in  any  other  way  than  by 
filing  his  petition  in  bankruptcy.  Wil- 
son Bros.  V.  Nelson  (1901)  183  U.  S. 
191,  22  Sup.  Ct.  74.  46  L.  Ed.  147,  7 
Am.  Bankr.  Rep.  142;  In  re  Putnam 
(D.  C.  1911)  193  Fed.  464,  27  Am. 
Bankr.  Rep.  923;  In  re  Cliffe  (D.  C. 
1899)  94  Fed.  354,  2  Am.  Bankr.  Rep. 
317;  In  re  Moyer  (D.  O.  1899)  93  Fed. 
188,  1  Am.  Bankr.  Rep.  577.  Compare 
Duncan  v.  Landis  (1901)  106  Fed.  839, 
45  C.  C.  A.  666,  5  Am.  Bankr.  Rep. 
649. 

In  order  to  commit  an  act  of  bank- 
ruptcy by  suffering  or  permitting  a 
creditor  to  obtain  a  preference  through 
legal  proceedings  against  him,  it  is  not 
necessary  that  the  debtor  should  do  any 
affirmative  act.  It  is  enough  if  he  re- 
mains passive  and  allows  his  proper- 
ty to  be  taken  by  one  creditor  to  the 
exclusion  of  the  others.  In  re  Runip 
Furniture  Co.  (1905)  139  Fed.  526,  71 
C.  C.  A.  342,  14  Am.  Bankr.  Rep.  12; 
In  re  Rome  Planing  Mill  (D.  C.  1899) 
96  Fed.  812,  3  Am.  Bankr.  Rep.  123; 
In  re  Moyer  (D.  C.  1899)  93  Fed.  188, 
1  Am.  Bankr.  Rep.  577;  In  re  Cliffe 
(D.  C.  1899)  94  Fed.  354,  2  Am.  Bankr. 
Rep.  317;  In  re  Meyers  (D.  C.  1899) 
1  Nat.  Bankr.  News,  207;  In  re  Reich- 
man  (D.  C.  1899)  91  Fed.  624,  1  Am. 
Bankr.  Rep.  17.  Compare  In  re  Nel- 
son (D.  C.  1899)  98  Fed.  76,  1  Am. 
Bankr.  Rep.  63;  In  re  Truitt  (D.  C. 
1913)  203  Fed.  550,  29  Am.  Bankr. 
Rep.  570.  An  insolvent  corporation 
which  suffers  or  permits  a  creditor  to 
obtain  a  preference  by  means  of  an  at- 
tachment on  its  property  and  a  sale 
thereunder,  commits  an  act  of  bank- 
ruptcy, notwithstanding  the  fact  that 
one  method  of  preventing  such  a  re- 
sult, viz.,  filing  a  voluntary  petition  in 
bankruptcy,  was  prohibited  to  corpora- 
tions as  the  law  stood  at  that  time. 
Parmenter  Mfg.  Co.  v.  Stoever  (1899) 
38  C.  C.  A.  200,  97  Fed.  330,  3  Am. 
Bankr.  Rep.  220. 

The  intent  of  the  debtor  is  immate- 
rial, and  where  an  insolvent  corpora- 
tion fails  to  cause  a  preference  by  legal 
proceedings  obtained  by  one  creditor  to 
be  vacated  or  discharged  by  showing 
that  the  claim  is  illegal  or  unfounded, 
or  by  paying  the  debt,  such  insolvent 
commits  an  act  of  bankruptcy.  White 
V.  Bradley  Timber  Co.  (D.  C.  1902) 
119  Fed.  989,  9  Am.  Bankr.  Rep.  441. 

If  the  debtor  directly  or  indirectly  in- 
stigates or  assists  or  facilitates  the  re- 
covery of  a  judgment  against  him  and 
the  issuance  of  process  thereon,  he  is 
Cn^iilty  of  "suffering"  the  creditor  to  ob- 
tain a  preference  through  legal  pro- 
ceedings. Sage  V.  Wyncoop  (1881)  104 
U.  S.  319,  26  L.  Ed.  740;  In  re  Wood* 
(D.  C.  1873)  7  N.  B.  R.  126,  Fed.  Cas. 
No.  17,990;    Fisher  v.  Currier  (D.  O. 
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1842)  Fed.  Gas.  No.  4,818;  In  re  Dun- 
kle  (D.  C.  1870)  7  N.  B.  R.  72,  Fed. 
Cas.  No.  4.160;  Wight  v.  Muxlow  (D. 
C.  1875)  Fed.  Cas.  No.  17,629;  Sage 
V.  Wyncoop  (C.  O.  1877)  16  N.  B.  R 
863,  Fed.  Cas.  No.  12,215. 

Where  the  members  of  an  insolvent 
firm  appeared  in  a  suit  against  them 
for  the  appointment  of  a  receiver,  and 
proposed  candidates  for  the  office  of  re- 
ceiver, they  "suflfered  or  permitted"  any 
preference  obtained  by  the  creditors 
through  such  suit  In  re  Kersten  (D. 
C.  1901)  110  Fed.  929,  6  Am.  Bankr. 
Rep.  516. 

Where  an  insolvent  corporation  has 
allowed  some  of  its  creditors  to  obtain 
preferences  through  legal  proceedings, 
and  then  its  stockholders  and  officers 
sue  for  and  obtain  a  dissolution  for  the 
express  purpose  of  hindering  and  de- 
laying creditors,  and  the  effect  of  suc& 
proceedings  is  to  permit  the  prefer- 
ences obtained  to  stand  in  full  force,  it 
has  committed  an  act  of  bankruptcy, 
by  permitting  effective  preferences  to 
be  fastened  upon  its  property.  Scheuer 
V.  Smith  &  Montgomery  Book  &  Sta- 
tionery Co.  (1901)  112  Fed.  407,  50  O. 
C.  A.  312,  7  Am.  Bankr.  Rep.  384. 

A  debtor  suffers  the  obtaining  of  a 
preference  through  legal  proceedings 
when  he  permits  it  to  be  done,  although 
his  failure  to  resist  was  due  to  the 
pressure  or  insistence  of  the  creditor. 
In  re  Craft  (D.  C.  1868)  1  N.  B.  E. 
378,  Fed.  Cas.  No.  3,316. 

17. Entry  of  Judgment  on  war- 

rtit  of  attorney.— For  a  debtor  while 
insolvent  to  confess  a  judgment  with 
intent  to  prefer  a  creditor  is  to  aid  the 
creditor  to  obtain  a  preference,  and 
constitutes  an  act  of  bankruptcy.  In  re 
Truitt  (D.  C.  1913)  203  Fed.  550,  29 
Am.  Bankr.  Rep.  570. 

Where  a  creditor  actually  obtains  a 
preference  by  entering  judgment  on  a 
warrant  of  attorney  previously  given  by 
the  debtor,  and  levying  execution  on 
his  stock  in  trade,  the  debtor  being  then 
insolvent,  such  debtor  commits  an  act 
of  bankruptcy  if  he  fails  to  discharge 
such  preference  by  filing  his  voluntary 
petition  in  bankruptcy  (having  no  valid 
defense  against  the  debt  or  the  lien  ob- 
tained by  the  levy)  though  he  does  not 
in  any  degree  procure  the  entry  of  the 
judgment.  In  re  Moyer(D.  C.  1899) 
93  Fed.  188,  1  Am.  Bankr.  Rep.  577. 

Within  the  meaning  of  the  bankrupt- 
cy act,  a  creditor  obtains  a  preference 
by  entering  judgment  on  a  warrant  of 
attorney,  and  levying  an  execution 
thereunder,  within  the  time  limited  by 
the  act,  the  debtor  being  then  insol- 
vent, notwithstanding  that  the  warrant 
of  attorney  was  given  more  than  four 
months  before  the  filing  of  the  petition 
in  bankruptcy  against  such  debtor,  and 
at  a  time  when  he  was  solvent.    Id. 

Where  an  insolvent  owning  mortgaged 
real  estate  confessed  a  judgment  to  a 
preferred  creditor  and  permitted  a  sale 
under  foreclosure  subject  to  the  judg- 


ment, there  was  a  sale  of  property  af- 
fected by  the  preference.  In  re  Fisher 
(D.  C.  1915)  219  Fed.  638. 

The  failure  of  an  insolvent  debtor  to 
file  a  voluntary  petition  in  bankruptcy 
at  least  five  days  before  a  sale  of  his 
property  under  a  judgment  entered 
against  him  upon  an  irrevocable  power 
of  attorney  (though  given  years  before) 
constitutes  the  suffering  or  permitting 
the  creditor  to  obtain  a  preference, 
which  amounts  to  an  act  of  bankruptcy, 
although  the  judgment  is  entered  with- 
out the  knowledge  or  consent  of  the 
debtor,  and  he  is  unable  to  prevent  its 
enforcement  in  any  other  way  than  by 
going  into  voluntary  bankruptcy.  Wil- 
son Bros.  V.  Nelson  (1901)  183  U.  S. 
191,  22  Sup.  Ct.  74,  46  L.  Ed.  147,  7 
Am.  Bankr.  Rep.  142. 

18.  Assignment  for  creditors^— To 
constitute  an  assignment  for  the  benefit 
of  creditors,  within  the  bankruptcy  act, 
there  must  be  an  absolute  transfer  by 
the.  debtor  of  both  the  legal  and  equi- 
table titles  to  his  property.  But  the 
assignment  need  not  be  formal,  and 
need  not  even  be  valid  for  all  purposes. 
In  re  Ambrose  Mathews  &  Co.  (D.  C. 
1916)  229  Fed.  309. 

A  general  assignment  for  the  benefit 
of  creditors,  though  it  embraces  all  the 
property  of  the  debtor  and  is  made  for 
the  equal  and  common  benefit  of  all 
his  creditors,  without  preferences,  and 
without  any  actual  fraudulent  intent, 
either  as  to  creditors  or  as  to  an  eva- 
sion of  the  bankruptcy  law,  and  though 
it  would  be  valid  under  the  laws  of  the 
state,  is  nevertheless  an  act  of  bank- 
ruptcy, on  which  an  adjudication  may 
be  made  if  a  petition  therefor  is  duly 
presented  within  the  prescribed  time. 
Boese  v.  King   (1883)    108  U.   S.  379, 

2  Sup.  Ct  765,  27  L.  Ed.  760;  In  re 
Meyer  (1899)  98  Fed.  976,  39  C.  C.  A. 
368,  3  Am.  Bankr.  Rep.  559;  Griffin 
V.  Dutton  (1908)  165  Fed.  626,  91 
C.  C.  A.  614,  21  Am.  Bankr.  Rep.  449; 
In  re  Salmon  (D.  C.  1906)  143  Fed. 
395,  16  Am.  Bankr.  Rep.  122;  Whit- 
tlesey V.  PhiUp  Becker  &  Co.  (1911) 
142  App.  Div.  313,  126  N.  T.  Supp. 
1046;  Costello  v.  Harbaugh  (1899)  83 
111.  App.  29  (affirmed  Harbaugh  v. 
Costello  [1900]  184  111.  110,  56  N.  B. 
363,  75  Am.  St.  Rep.  147);  In  re 
Burt  (C.  C.  1870)  Fed.  Cas.  No.  2.210; 
Cragin  v.  Thompson  (C.  C.  1873)  12 
N.  B.  R.  81,  Fed.  Cas.  No.  3,320;  In 
re  Smith  (D.  C.  1869)  3  N.  B.  R.  377, 
Fed.  Cas.  No.  12,974;  Spicer  v.  Ward 
(D.  C.  1870)  3  N.  B.  R.  512,  Fed.  Cas. 
No.  13,241;  In  re  Randall  (D.  C.  1869) 

3  N.  B.  R.  18,  Fed.  Cas.  No.  11,551; 
Jones  V.  Sleeper  (D.  C.  1843)  Fed. 
Cas.  No.  7,496;  In  re  Kasson  (D.  C. 
1878)  18  N.  B.  R.  379,  Fed.  Cas.  No. 
7,617;  In  re  Pierce  (D.  C.  1869)  3 
N.  B.  R.  258,  Fed.  Cas.  No.  11,141; 
Barnes  v.  Rettew  (C.  C.  1871)  Fed. 
Cas.  No.  1,019;  Barton  v.  Tower  (D. 
C.  1842)  Fed.  Cas.  No.  1,085;  In  re 
Chamberlain  (D.  C.  1870)  3  N.  B.  R. 
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710,  Fed.  Cas.  No.  2,574;  In  re  Croft 
(D.  C.  1878)  17  N.  B.  R.  324,  Fed. 
Cas.  No.  3,404;  In  re  Mendelsohn 
(D.  C.  1875)  Fed.  Cas.  No.  9,420;  In 
re  Frisbee  (C.  C.  1877)  15  N.  B.  R. 
522,  Fed.  Cas.  No.  5,129;  McLean  v. 
Meline  (C.  C.  1843)  Fed.  Cas.  No.  8,- 
890;  Hobson  v.  Markson  (C.  C.  1871) 
Fed.  Cas.  No.  6,555;  Harding  v.  Crosby 
(C.  C.  1879)  Fed.  Cas.  No.  6,050;  In 
re  Kraft  (D.  C.  1881)  4  Fed.  523;  Wald 
V.  Wehl  (C.  C.  1881)  6  Fed.  163.  An 
adjudication  of  bankruptcy  thereon  will 
avoid  the  assignment  and  subject  the 
assigned  property  to  the  jurisdiction 
of  the  court  of  bankruptcy.  Davis  v. 
Bohle  (1899)  92  Fed.  325,  34  C.  O.  A. 
372,  1  Am.  Bankr.  Rep.  412;  In  re 
Sievers  (D.  C.  1899)  91  Fed.  366,  1 
Am.  Bankr.  Rep.  117;  In  re  Curtis 
(D.  C.  1899)  91  Fed.  737,  1  Am.  Bankr. 
Rep.  440;  Cohen  v.  American  Surety 
Co.  (1908)  192  N.  Y.  227,  84  N.  E.  947. 

A  general  assignment  by  an  insolvent 
debtor  for  the  benefit  of  certain  pre- 
ferred creditors  is  an  act  of  bankrupt- 
cy, though  made  without  moral  fraud 
and  under  the  importunity  of  the  cred- 
itors. Ex  parte  Breneman  (D.  C.  1842) 
Fed.  Cas.  No.  1,830;  Hutchios  v.  Tay- 
lor (C.  C.  1842)  Fed.  Cas.  No.  6,953; 
In  re  Broome  (D.  C.  1870)  3  N.  B.  R. 
444,  Fed.  Cas.  No.  1,967. 

An  absolute  and  unconditional  sale 
and  conveyance  of  his  property  by  a 
d^tor,  free  from  all  reservation,  in 
payment  and  satisfaction  of  antecedent 
debts,  cannot  be  declared  a  general 
assignment  though  it  may  embrace 
all  of  his  property  and  though  he  may 
be  insolvent.  Otis  v.  Maguire  (1884) 
76  Ala.  295.  A  direct  transfer  to  cred- 
itors, without  the  intervention  of  a 
trustee,  is  not  an  assignment  for  the 
benefit  of  creditors,  although  it  may  be 
a  act  of  bankruptcy  as  giving  a  prefer- 
ence. Anniston  Iron  &  Supply  Co.  v. 
Anniston  Rolling  MUl  Co.  (D.  C.  1903) 
125  Fed.  974,  11  Am.  Bankr.  Rep.  200. 
A  deed  of  trust  directing  the  trustee  to 
sell  the  property  and  pay  the  debts  of 
the  grantor,  and  turn  over  to  the  latter 
any  balance  that  may  remain,  is  not  a 
general  assignment,  if  made  in  good 
faith  and  without  an  intent  to  evade  the 
provisions  of  the  bankruptcy  law.  Rum- 
sey  &  Sikemier  Co.  v.  Novelty  &  Ma- 
chine Mfg.  Co.  (D.  C.  1899)  99  Fed. 
699,  3  Am;  Bankr.  Rep.  704;  Fidelity 
Trust  Co.  V.  Kline  (1908)  74  N.  J. 
Eq.  445,  70  Atl.  151.  CONTRA,  see 
In  re  Thomlinson  Co.  (1907)  154  Fed. 
834,  83  C.  C.  A.  550,  18  Am.  Bankr. 
Rep.  691;  In  re  Salmon  (D.  C.  1906) 
143  Fed.  395,  16  Am.  Bankr.  Rep.  122. 
A  confession  of  judgment  by  a  debtor 
to  a  trustee  for  all  his  creditors  amounts 
to  a  general  assignment  for  the  benefit 
of  creditors,  under  the  law  of  Pennsyl- 
vania, and  constitutes  an  act  of  bank- 
ruptcy. In  re  Green  (D.  C.  1901)  106 
Fed.  313,  5  Am.  Bankr.  Rep.  848. 

A  mortgage  given  by  a  corporation  to 
secure  all  its  creditors  equally  out  of 
its  earnings,  or  to  pay  to  such  as  re- 

(11068) 


fuse  the  security  their  ratable  propor- 
tion of  the  proceeds,  is  not  an  act  of 
bankruptcy.  In  re  Union  Pac.  R.  Co. 
(D.  C.  1874)  10  N.  B.  R.  178,  Fed. 
Cas.  No.  14,376.  Where  a  corporation, 
under  the  provisions  of  a  state  statute, 
files  in  a  state  court  its  voluntary  ap- 
plication for  dissolution  and  for  the 
appointment  of  a  receiver  to  wind  up 
its  affairs  and  distribute  its  assets,  on 
the  ground  of  its  insolvency,  and  pro- 
cures the  appointment  of  a  receiver 
thereon,  such  application  is  not  a  gen- 
eral assignment  for  the  benefit  of  its 
creditors.  In  re  Empire  Metallic  Bed- 
stead Co.  (1899)  98  Fed.  981,  39  C.  C. 
A.  372,  3  Am.  Bankr.  Rep.  575;  In  re 
Baker-Ricketson  Co.  (D.  C.  1899)  97 
Fed.  489,  4  Am.  Bankr.  Rep.  605.  A 
resolution  of  the  stockholders  of  a  cor- 
poration, authorizing  a  committee  of 
the  directors  to  advertise  and  sell  the 
corporate  property  at  auction  at  not 
less  than  a  stated  price,  and  to  pay  the 
debts  of  the  corporation  with  the  pro- 
ceeds, with  power  to  declare  such  sale 
revoked  or  not  to  take  place  in  a  cer- 
tain contingency,  is  not  an  assignment 
for  creditors.  In  re  Hartwell  Oil  Mills 
(D.  C.  1908)  165  Fed.  555,  21  Am. 
Bankr.  Rep.  586.  The  mere  prepara- 
tion of  a  deed  of  general  assignment, 
not  signed  nor  out  of  escrow,  is  not 
an  act  of  bankruptcy,  nor  is  the  mere 
adoption  by  a  corporation  of  resolutions 
authorizing  its  treasurer  to  convert 
the  corporate  assets  into  cash  and  to 
deposit  the  same  with  a  trust  company 
for  the  benefit  of  its  creditors,  where 
the  plan  is  not  carried  out.  In  re  Fed- 
eral Lumber  Co.  (D.  C.  1910)  185 
Fed.  926,  26  Am.  Bankr.  Rep.  438 

An  instrument  executed  by  a  corpora- 
tion, denominated  a  mortgage,  held  to 
constitute  a  general  assignment  for  the 
benefit  of  creditors,  and  an  act  of  bank- 
ruptcy, under  subdivision  a  (4)  of  this 
section.  In  re  Heleker  Bros.  Mercan- 
tile Co.  (D.  C.  1914)  216  Fed.  963. 

19.  — —  What  constitutes  general  as- 
signment/—An  assignment  of  all  of  a 
debtor's  property  to  an  assignee,  to  con- 
vert into  money  and  apply  to  the  dis- 
charge of  debts  owing  to  such  creditors 
as  may  assent  thereto  and  agree  to  ac- 
cept the  dividend  thereunder  in  full  of 
their  claims,  is  a  "general"  assignment 
for  the  benefit  of  creditors,  such  as  to 
constitute  an  act  of  bankruptcy.  Court- 
enay  Mercantile  Co.  v.  Finch  (1912) 
194  Fed.  368,  114  C.  C.  A.  328,  27  Am. 
Bankr.  Rep.  688. 

An  assignment  by  a  partnership  for 
the  benefit  of  its  creditors,  purporting 
to  transfer  all  the  property  of  the  firm, 
is  a  general  assignment,  such  as  to  con- 
stitute an  act  of  bankruptcy  by  the 
firm  and  on  which  the  firm  may  be  ad- 
judged bankrupt,  although,  considered 
as  an  assignment  by  the  individual  part- 
ners, it  would  be  but  partial,  by  reason 
of  not  Including  their  separate  prop- 
erty. In  re  Meyer  (1899)  98  Fed.  976, 
89  0.  C.  A.  368,  3  Am.  Bankr.  Rep.  559. 
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Instrument  appointing  trustees  to 
wind  ap  corporation's  affairs  held  not  a 
general  assignment  for  the  benefit  of 
creditors,  within  the  bankruptcy  act. 
In  re  Ambrose  Matthews  &  Go.  (D.  C. 
1916)  229  Fed.  309. 

20.  -»-  Invalid  assignment.  —  This 
danse  of  the  act  applies  to  any  instru- 
ment which  is  or  purports  to  be  a  gen- 
eral assignment  without  distinguishing 
between  valid  and  inyalid  instruments, 
and  it  is  no  defense  to  a  petition  in 
inrolnntary  bankruptcy,  based  on  this 
fronnd.  that  the  instrument  in  ques- 
tion would  not  be  Yalid  or  enforceable 
under  the  state  law  or  in  the  state 
courts.  Griffin  v.  Button  (1908)  165 
Fed.  626,  91  C.  C.  A.  614,  21  Am. 
Bankr.  Rep.  449;  In  re  Courtenay 
Mercantae  Co.  (D.  O.  1911)  186  Fed. 
352.  26  Am.  Bankr.  Rep.  365;  In  re 
Federal  Lumber  Co.  (D.  C.  1910)  185 
Fed.  926,  26  Am.  Bankr.  Rep.  438; 
Canner  v.  Webster  Tapper  CJo.  (D.  O. 
1909)  168  Fed.  519,  21  Am.  Bankr. 
Rep.  872;  In  re  Lawrence  (D.  C. 
1878)  18  N.  B.  R.  516,  Fed.  Cas.  No. 
8,133.  Though  an  assignment  for  cred- 
itors may  be  invalid  under  the  state 
law  and  so  defective  in  its  execution 
that  it  cannot  be  enforced,  yet  if  it  was 
designed  and  used  as  a  means  of  giving 
a  preference  to  certain  creditors  over 
others,  it  is  an  act  of  bankruptcy  on 
that  ground.  In  re  Mendelsohn  (D.  G. 
1875)  12  N.  B.  R.  533,  Fed.  Cas.  No. 
9,420. 

On  a  petition  in  involuntary  bank- 
roptcy  against  a  firm,  alleging,  as  an  act 
of  bankruptcy,  the  making  of  an  assign- 
ment for  the  benefit  of  its  creditors, 
which  purports  to  transfer  all  the  prop- 
erty of  the  firm,  though  it  was  executed 
by  one  partner  only,  the  question  of  the 
validity  of  the  assignment  as  to  the 
partners  not  joining  is  immaterial.  In 
re  Meyer  (1899)  98  Fed.  976.  39  C.  C. 
A.  368.  3  Am.  Bankr.  Rep.  559. 

An  assignment  for  the  benefit  of  such 
creditors  only  as  should  accept  its 
terms  and  release  their  claims  on  re- 
ceiving the  dividend  to  be  paid  by  the 
assignee  is  an  act  of  bankruptcy,  and 
it  is  not  necessary  that  the  assignment 
should  be  valid  as  to  dissenting  cred- 
itors. In  re  Courtenay  Mercantile  Co. 
(D.  C.  1911)  186  Fed.  352,  26  Am. 
Bankr.  Rep.  365. 

21. Solvency    no    defense^— The 

making  of  a  general  assignment  for  the 
benefit  of  creditors  is  an  act  of  bank- 
raptcy  without  regard  to  the  solvency 
or  insolvency  of  the  debtor,  either  at 
the  time  of  its  execution  or  at  the 
time  of  the  filing  of  the  petition. 
George  M.  West  Co.  v.  Lea  (1899)  174 
U.  S.  590,  19  Sup.  Ct  836,  43  L.  Ed. 
1098,  2  Am.  Bankr.  Rep.  463;  Day  v. 
Beck  ft  Gregg  Hardware  Co.  (1902) 
114  Fed.  834,  52  C.  C.  A.  468,  8  Am. 
Bankr.  Rep.  175;  Leidigh  Carriage  Go. 
T.  Stengel   (1899)  95  Fed.  637,  87  a 


C.  A.  210,  2  Am.  Bankr.  Rep.  383; 
Green  River  Deposit  Bank  v.  Craig  (D. 
C.  1901)  110  Fed.  137,  6  Am.  Bankr. 
Rep.  381;  Couts  v.  Townsend  (D.  C. 
1903)  126  Fed.  249,  11  Am.  Bankr. 
Rep.  126;  In  re  Sully  (D.  C.  1905)  142 
Fed.  895,  15  Am.  Bankr.  Rep.  304; 
Bray  v.  Cobb  (D.  C.  1898)  91  Fed. 
102,  1  Am.  Bankr.  Rep.  153;  Lea  v. 
George  M.  West  Co.  (D.  C.  1899)  91 
Fed.  237,  1  Am.  Bankr.  Rep.  261;  In 
re  Farthing  (D.  C.  1913)  202  Fed. 
557,  29  Am.  Baukr.  Rep.  732;  Corbett 
V.  Riddle  (1913)  209  Fed.  811,  126  C. 
C.  A.  535. 

22.  Appointment  of  reoolver  or  trus- 
teed—Prior to  the  amendatory  act  of 
February  5,  1903,  c.  487,  {  2,  provid- 
ing that  it  shall  be  an  act  of  bankrupt- 
cy if  a  debtor,  while  insolvent,  shall 
have  "applied  for  a  receiver  or  trus- 
tee for  his  property  or  where,  be- 
cause of  insolvency,  a  receiver  or  trus- 
tee has  been  put  in  charge  of  his  prop- 
erty under  the  laws  of  a  state,  of  a 
territory,  or  of  the  United  States," 
the  appointment  of  a  receiver  to  take 
charge  of  the  affairs  of  an  insolvent 
corporation  or  partnership,  whether  on 
its  voluntary  application  for  a  dissolu- 
tion or  receivership,  or  on  its  consent 
or  acquiescence  hi  hostile  proceedings 
against  it,  was  not  an  act  of  bankrupt- 
cy, not  being  a  "general  assignment  for 
the  benefit  of  creditors,"  In  re  Baker- 
Ricketson  Co.  (D.  C.-1899)  97  Fed. 
489,  4  Am.  Bankr.  Rep.  605;  In  re 
Empire  Metallic  Bedstead  Co.  (D.  C. 
1899)  95  Fed.  957,  2  Am.  Bankr.  Rep. 
329;  In  re  Gilbert  (D.  O.  1902)  112 
Fed.  961,  8  Am.  Bankr.  Rep.  101; 
Vaccaro  v.  Security  Bank  (1900)  103 
Fed.  436,  43  C.  C.  A.  279,  4  Am.  Bankr. 
Rep.  474;  Seaboard  Steel  Casting  Co. 
V.  William  R.  Trigg  Co.  (D.  C.  1903) 
124  Fed.  75,  10  Am.  Bankr.  Rep.  594. 
And  the  consent  of  partners  or  of  a 
corporation  to  the  appointment  of  a  re- 
ceiver was  not  an  act  of  bankruptcy  as 
involving  a  fraudulent  transfer  or  con- 
cealment or  removal  of  their  property. 
In  re  Burrell  (1903)  123  Fed.  414,  59 
C.  C.  A.  508,  9  Am.  Bankr.  Rep.  625. 
It  might  amount  to  "suffering  a  credi- 
tor to  obtain  a  preference  through  le- 
gal proceedings,"  but  only  where  it  ap- 
peared that  there  were  one  or  more 
creditors  interested  in  the  property 
who  would  be  entitled  to  larger  divi- 
dends under  the  receivership  proceed- 
ings than  they  would  receive  if  the  es- 
tate were  administered  and  distributed 
in  bankruptcy.  In  re  Baker-Rick etsoni 
Co.  (1899)  97  Fed.  489,  4  Am.  Bankr. 
Rep.  605;  Mather  v.  Coe  (1899)  92 
Fed.  333,  1  Am.  Bankr.  Rep.  504.  The 
said  amendatory  act  was  not  retroac- 
tive, and  the  appointment  of  a  receiver 
for  a  firm  or  corporation  because  of 
insolvency,  prior  to  the  passage  of  the 
amendatory  act,  will  not  support  a  peti- 
tion in  involuntary  bankruptcy  filed  aft- 
er that  time,  although  the  receivership 
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still  continuee.  Seaboard  Steel  Cast- 
ing Co.  V.  William  R.  Trigg  Co.  (D.  C. 
1903)  124  Fed.  75,  10  Am.  Bankr.  Rep. 
594. 

The  appointment  of  merely  tempora- 
ry receivers  for  a  corporation,  by  a 
•court  acting  nnder  its  general  equity 
powers,  in  a  pending  suit  which  has  not 
been  heard,  and  in  which  there  has 
been  no  adjudication  of  insolvency,  does 
not  constitute  an  act  of  bankruptcy. 
Zugalla  V.  International  Mercantile 
Agency  (1906)  142  Fed.  927,  74  C.  O. 
A.  97,  16  Am.  Bankr.  Rep.  67;  In  re 
Columbia  Real  Estate  Co.  (D.  C.  1913) 
205  f^ed.  980,  30  Am.  Bankr.  Rep.  471; 
In  re  Hudson  River  Electric  Power 
Co.  (D.  C.  1909)  173  Fed.  934,  23  Am. 
Bankr.  Rep.  191.  But  see  Blue  Moun- 
tain Iron  &  Steel  Co.  v.  Portner  (1904) 
131  Fed.  57,  65  C.  C.  A.  295,  12  Am. 
Bankr.  Rep.  559;  In  re  William  S. 
Butler  &  Co.  (C.  C.  A.  1913)  207  Fed. 
705,  30  Am.  Bankr.  Rep.  502,  holding 
that  it  is  Immaterial  whether  receivers 
appointed  for  an  alleged  bankrupt  cor- 
poration are  temporary  or  permanent, 
with  reference  to  the  commission  of  an 
act  of  bankruptcy.  A  state  court  is  not 
deprived  of  jurisdiction  to  appoint  re- 
ceivers for  an  alleged  bankrupt' corpo- 
ration (thereby  causing  it  to  commit 
an  act  of  bankruptcy)  by  the  fact  that, 
prior  to  the  filing  of  the  bill  under 
which  the  appointment  is  made,  another 
bill  was  filed  in  another  court  for  the 
same  purpose,  where  it  appears  that 
the  prior  proceeding  was  collusive,  and 
that  nothing  was  done  or  intended  to 
be  done  therein  beyond  filing  the  bilL 
Blue  Mountain  Iron  &  Steel  Co.  v. 
Portner  (1904)  131  Fed.  57,  65  C.  C. 
A.  295,  12  Am.  Bankr.  Rep.  559. 

To  render  the  appointment  of  a  re- 
ceiver an  act  of  bankruptcy,  the  defend- 
ant must  have  been  insolvent,  as  insol- 
vency is  defined  by  the  bankruptcy  act 
Maplecroft  Mills  v.  Childs  (C.  C.  A. 
1915)  226  Fed.  415.  A  receivership  is 
not  an  act  of  bankruptcy,  unless  the  re- 
ceiver was  appointed  "because  of  in- 
solvency," as  insolvency  is  defined  in 
the  bankruptcy  act  In  re  Butte  Du- 
luth  Mining  Co.  (D.  0.  1915)  227  Fed. 
334. 

Under  the  bankruptcy  act  declaring 
the  appointment  of  an  insolvency  re- 
ceiver or  trustee  by  the  state  courts  to 
be  an  act  of  bankruptcy,  "insolvency" 
means  only  that  condition  of  financial 
affairs  which  exists  when  the  aggre- 
gate of  the  bankrupt's  property  is  at  a 
fair  valuation  insufficient  to  pay  his 
debts.  Karst  v.  Black  Diamond  Range 
Co.  (N.  J.  Ch.  1913)  88  A.  692. 

23.  —  On   applloation  of  debtord— 

An  application  by  insolvent  debtor  to 
state  court  for  appointment  of  receiv- 
er held  an  "act  of  bankruptcy."  In  re 
Rankin  (D.  C.  1913)  210  Fed.  529, 
order  affirmed  Hill  v.  Western  Electric 
Co.  (C.  C.  A.  1914)  214  Fed.  243. 
Where  an  insolvent  applied  for  a  re- 
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ceiver  of  his  assets,  he  thereby  com- 
mitted an  act  of  bankruptcy,  thougb 
his  purpose  in  doing  so  was  not  to  have 
his  assets  liquidated  and  distributed 
among  his  creditors.  Hill  v.  Western 
Electric  Co.  (1914)  214  Fed.  243,  130 
C.  C.  A.  613,  affirming  order  In  re  Ran- 
kin (D.  C.  1913)  210  Fed.  529. 

The  fact  that  an  application  by  an 
insolvent  corporation  to  a  state  court 
for  the  appointment  of  a  receiver  for 
its  property  was  not  authorized  by  the 
laws  of  the  state  does  not  prevent  it 
from  constituting  an  act  of  bankruptcy. 
Exploration  Mercantile  Co.  v.  Pacific 
Hardware  &  Steel  Co.  (1910)  177  Fed. 
825,  101  C.  C.  A.  39,  24  Am.  Bankr. 
Rep.  216. 

The  consent  of  a  corporation  to  the 
appointment  of  a  receiver  for  its  prop- 
erty, on  an  application  by  others,  is 
not  equivalent  to  its  having  "applied 
for"  a  receiver,  as  an  act  of  bankrupt- 
cy. In  re  Gold  Run  Mining  &  Tunnel 
Co.  (D.  C.  1912)  200  Fed.  162,  29  Am. 
Bankr.  Rep.  563.  In  involuntary  bank- 
ruptcy proceedings,  findings  by  the  mas- 
ter that  an  application  for  receiver 
nominally  filed  by  a  creditor  was  ac- 
tually filed  by  the  debtor  held  to  sup- 
port a  conclusion  that  the  debtor  applied 
for  the  appointment  of  the  receiver. 
Wliere  the  defendant  in  proceedings 
for  the  appointment  of  a  receiver  was 
the  real  plaintiff  also,  hiding  behind  the 
nominal  plaintiff,  there  was  no  cause 
before  the  court,  and  the  proceedings 
did  not  prevent  the  bankruptcy  court 
from  determining  the  issue  of  insolven- 
cy at  the  time  the  application  for  the 
receiver  was  made.  In  re  Muir  (D. 
C.  1914)  212  Fed.  495. 

In  order  that  an  application  for  the 
appointment  of  a  receiver  by  a  corpo- 
ration or  a  partnership  should  consti- 
tute an  act  of  bankruptcy  it  is  essen- 
tial that  the  applicant  should  be  in- 
solvent, within  the  meaning  of  that 
term  as  used  in  the  bankruptcy  law.  In 
re  Electric  Supply  Co.  (D.  O.  1909) 
175  Fed.  612,  23  Am.  Bankr.  Rep.  647. 
Where  a  bill  in  equity  filed  by  creditors 
against  a  corporation  alleges  that  it 
is  unable  to  meet  its  obligations  as  they 
mature,  and  that  it  will  be  for  the  ad- 
vantage of  creditors  and  stockholders 
that  its  affairs  shall  be  wound  up,  but 
that  it  is  solvent,  the  filing  of  an  an- 
swer by  the  corporation,  admitting  such 
allegations  and  joining  in  the  request 
for  a  receiver,  is  not  an  act  of  bank- 
ruptcy, as  there  is  no  showing  of  in- 
solvency and  no  application  by  the  cor- 
poration. In  re  E^dward  Ellsworth  Oo. 
(D.  C.  1909)  173  Fed.  699,  23  Am. 
Bankr.  Rep.  284.  But  where  the  pro- 
ceedings are  instituted  by  the  voluntary 
application  for  a  receiver,  preferred  by 
the  corporation  itself,  while  the  fact  of 
insolvency  must  exist  in  order  to  con- 
stitute an  act  of  bankruptcy,  it  is  not 
necessary  that  the  receiver  should  have 
been  appointed  and  put  in  charge  "be- 
cause of  insolvency/'  as  required  by  the 
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other  clause  of  the  amendatory  stat- 
ute. Exploration  Mercantile  Co.  y.  f*a- 
dfic  Hardware  &  Steel  Co.  (1910)  177 
Fed.  825,  101  C.  C.  A.  39,  24  Am. 
Bankr.  Rep.  216;  Blackstone  v.  Every- 
body's Store  (1913)  207  Fed.  762,  125 
G.  a  A.  290,  30  Am.  Bankr.  Rep.  497. 

24.  ^—  On  application  of  creditors 
or  otbera.— The  appointment  of  a  re- 
ceiver or  trustee  for  the  property  of  a 
debtor  is  not  an  act  of  bankruptcy, 
when  made  on  the  application  of  his 
creditors  or  others,  unless  made  on  the 
groand  of  his  insolvency.  In  re  Spald- 
ing (1905)  139  Fed.  244,  71  C.  C.  A. 
370,  14  Am.  Bankr.  Rep.  129;  Schum- 
ert  &  Warfield  v.  Security  Brewing  Co. 
(D.  0.  1912)  199  Fed.  358,  28  Am. 
Bankr.  Rep.  676.  The  appointment  of 
receivers  for  a  corporation  on  the 
gromid  that  it  is  unable  to  meet  its 
obligations  as  they  mature  in  the  ordi- 
nary course  of  business,  is  not  an  ap- 
pointment because  of  insolvency,  and 
therefore  not  an  act  of  bankruptcy.  In 
re  Wna.  S.  Butler  &  Co.  (1913)  207 
Fed.  705,  125  C.  C.  A.  223,  30  Am. 
Bankr.  Rep.  502. 

It  is  not  necessary,  in  order  to  con- 
stitute an  act  of  bankruptcy,  that  it 
should  appear  of  record  that  insolven- 
cy was  the  sole  reason  which  moved 
the  court  to  appoint  a  receiver,  if  the 
appointment  was  in  fact  made  on  that 
and  other  grounds.  Beatty  v.  Ander- 
sen Coal  Min.  Co.  (1906)  150  Fed. 
283,  80  C.  C.  A.  181,  17  Am.  Bankr. 
Bep.  738.  The  appointment  of  a  re- 
ceiver for  a  corporation  under  a  state 
statute  which  authorizes  proceedings 
for  the  dissolution  of  a  corporation 
and  the  appointment  of  a  receiver 
therein  on  various  statutory  grounds, 
which  do  not  include  insolvency  by 
name,  or  for  "other  good  and  sufficient 
reason,"  may  constitute  an  act  of  bank- 
ruptcy, where  the  record  and  findings 
in  the  state  court  show  that  the  ap- 
pointment was  in  fact,  though  not  in 
name,  made  because  of  insolvency.  In 
re  Belfast  Mesh  Underwear  Co.  (D.  O. 
1907)  153  Fed.  224,  16  Am.  Bankr. 
Rep.  620.  If  the  decree  of  the  court 
recites  the  ground  for  the  appointment 
of  the  receiver,  it  is  conclusive,  and  if 
it  states  that  the  receivership  was 
ordered  on  the  ground  that  the  defend- 
ant had  conveyed  property  and  was 
threatening  to  make  further  convey- 
ances of  property  in  fraud  of  the 
plaintiff's  rights,  it  is  decisive  against 
the  commission  of  an  act  of  bankrupt- 
cy. In  re  Spalding  (1905)  139  Fed. 
244,  71  C.  C.  A.  370,  14  Am.  Bankr. 
Rep.  129. 

Where  the  bill  or  complaint  alleges 
insolvency,  and  it  is-  confessed  by  the 
defendant,  or  the  receiver  is  appointed 
by  the  consent  of  both  parties,  this  is 
sufficient  evidence  that  he  was  appoint- 
ed because  of  insolvency.  In  re  Pick- 
ens Mfg.  Co.  (D.  C.  1908)  158  Fed. 
894,  20  Am.  Bankr.  Rep.  202;  Lowen- 
Btein  T.  Henry  McShane  Mfg.  Co.  (D. 


C.  1904)  130  Fed.  1007,  12  Am.  Bankr. 
Rep.  601;  In  re  Wenatchee  Heights 
Orchard  Co.  (D.  C.  1913)  204  Fed.  674, 
30  Am.  Bankr.  Rep.  401.  But  an  act 
of  bankruptcy  is  not  shown  where  the 
prayer  for  a  receiver  in  the  bill  or 
complaint  is  based  on  allegations  of 
fraud  and  mismanagement  by  the  offi- 
cers or  majority  stockholders  of  a  cor- 
poration. In  re  Boston  &  Oaxaca  Min. 
Co.  (D.  C.  1909)  181  Fed.  422,  24  Am. 
Bankr.  Rep.  923.  Nor  where,  in  addi- 
tion to  such  charges,  it  is  alleged  that 
the  corporation  is  in  danger  of  becom- 
ing insolvent,  without  averring  that  it 
is  now  insolvent.  In  re  Perry  Aldrich 
Co.  (D.  C.  1908)  165  Fed.  249,  21  Am. 
Bankr.  Rep.  244.  The  appointment  of 
a  receiver  for  the  property  of  a  corpo- 
ration in  a  suit  to  forecldse  a  mort- 
gage, in  which  the  bill  does  not  allege 
insolvency,  but  a  breach  of  the  cov- 
enants of  the  mortgage,  does  not  au- 
thorize an  adjudication  of  bankruptcy 
against  the  corporation,  although  it 
may  in  fact  have  been  insolvent  and 
such  insolvency  may  have  caused  its  de- 
fault. In  re  Douglas  Coal  &  Coke  Co. 
(D.  C.  1904)  131  Fed.  769,  12  Am. 
Bankr.  Rep.  539. 

The  appointment,  by  a  state  court, 
of  a  receiver  for  an  insolvent  domes- 
tic corporation,  at  the  suit  of  a  stock- 
holder, is  an  act  of  bankruptcy.  Rob- 
erts Cotton  Oil  Co.  V.  F.  E.  Morse  & 
Co.  (1911)  97  Ark.  513,  135  S.  W.  334. 
And  so  is  the  appointment  of  a  receiv- 
er in  proceedings  instituted  by  the  of- 
ficers and  directors  of  a  corporation, 
holding  a  majority  of  the  stock.  Doyle- 
B^dd  Dry  Goods  Co.  v.  Sadler-Lusk 
Trading  Co.  (D.  C.  1913)  206  Fed.  813, 
30  Am.  Bankr.  Rep.  604.  The  provi- 
sion of  the  statute  that  it  shall  be  an 
act  of  bankruptcy  where,  because  of 
insolvency,  a  "receiver  or  trustee  has 
been  put  in  charge"  of  the  property 
does  not  mean  exclusively  that  a  trus- 
tee must  have  been  put  in  charge  by 
order  of  a  court,  but  embraces  as 
well  a  case  where  liquidating  trus- 
tees have  been  elected  by  an  insol- 
vent corporation  and  put  in  charge 
of  its  property  for  the  purpose  of 
winding  up  its  affairs.  In  re  Hercules 
Atkin  Co.  (D.  C,  1904)  133  Fed.  813, 
13  Am.  Bankr.  Rep.  369;  In  re  C. 
H.  Bennett  Shoe  Co.  (D.  C.  1905)  140 
Fed.  687,  15  Am.  Bankr.  Rep.  497. 
Where  a  state  statute  provides  that, 
on  the  return  of  an  execution  against 
a  corporation  unsatisfied,  the  judgment 
creditor  may  procure  a  special  writ  of 
fieri  facias,  on  which  all  the  property 
of  the  corporation,  except  real  estate 
held  in  fee,  shall  be  sold  and  the  pro- 
ceeds distributed  by  the  sheriff  among 
all  its  creditors,  such  a  proceeding  re- 
sults in  placing  the  sheriff,  in  the  char- 
acter of  a  receiver  or  trustee,  in  charge 
of  the  property  of  the  corporation  be- 
cause of  its  insolvency,  so  as  to  con- 
stitute an  act  of  bankruptcy.  In  re 
International    Coal   Min.    Co.    (D.    O. 
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1906)  148  Fed.  665,  16  Am.  Bankr. 
Rep.  309. 

25.  Admission  of  Insolvenoy  and  will- 
ingness   to    bo    adjudged    bankruptw^ 

Where  a  corporation  admits  in  writing 
its  inability  to  pay  its  debts  and  its 
willingness  to  be  adjudged  bankrupt  on 
that  ground,  it  is  subject  to  adjudica- 
tion over  the  objections  of  creditors, 
though  it  is  not  insolvent  In  re  North- 
ampton Portland  Cement  Co.  (D.  C. 
1910)  179  Fed.  726,  24  Am.  Bankr. 
Rep.  61;  In  re  Kersten  (D.  C.  1901) 
110  Fed.  929,  6  Am.  Bankr.  Rep.  516. 
A  letter,  written  by  the  president  of  an 
alleged  bankrupt  corporation  to  its 
creditors,  held  not  an  admission  that 
the  corporation  had  committed  an  act 
of  bankruptcy.  Lackawanna  Leather 
Co.  V.  La  Porte  Carriage  Co.  (C.  0. 
A.  1914)  211  Fed.  318. 

The  filing  of  a  voluntary  petition  in 
bankruptcy  is  not  of  itself  an  act  of 
bankruptcy,  but  simply  institutes  a  pro- 
ceeding in  which  the  court  acquires 
jurisdiction  to  adjudge  bankruptcy  if 
the  facts  warrant  it  In  re  J.  M.  Ce- 
ballos  &  Co.  (D.  C.  1908)  161  Fed.  445, 
20  Am.  Bankr.  Rep.  459.  See  Van 
Nostrand  v.  Carr  (1869)  30  Md.  128. 

Under  this  provision  of  the  law  it  is 
held  that  where  a  corporation,  by  the 
unanimous  vote  of  its  stockholders,  au- 
thorizes one  of  its  officers  to  appear  on 
behalf  of  the  company  in  the  federal 
court  and  make  the  admission  of  insol- 
vency contemplated  by  the  statute,  "in 
the  event  of  an  involuntary  petition  in 
bankruptcy  being  filed  against  said  com- 
pany," this  IS  not  in  itself  such  an  un- 
qualified admission  as  is  required  by 
the  act,  and  is  therefore  not  an  act  of 
bankruptcy  on  the  part  of  the  corpora- 
tion. Further,  where  such  officer  makes 
a  written  admission  that  the  company  is 
not  able  to  pay  its  debts  and  is  willing 
to  be  adjudged  bankrupt  on  that  ground, 
but  this  writing  is  not  executed  until 
after  the  filing  of  a  petition  in  involun- 
tary bankruptcy  against  the  corpora- 
tion it  constitutes  no  ground  for  an  ad- 
judication on  that  petition.  In  re  Ba- 
ker-Ricketson  Co.  (D.  C.  1899)  97  Fed. 
489,  4  Am.  Bankr.  Rep.  605. 

(B)  Acts  of  bankruptcy  "by  partner^ 

ships 

26.  In  generals— Under  the  bankrupt- 
cy act,  a  partnership  is  a  "person"  or 
entity  which  may  be  adjudged  bank- 
rupt upon  its  voluntary  petition,  or  in 
involuntary  proceedings,  if  it  has  com- 
mitted an  act  of  bankruptcy,  irrespec- 
tive of  any  adjudication  of  the  individ- 
ual partners  as  bankrupts.  In  re  Mey- 
er (1809)  98  Fed.  976,  39  C.  O.  A.  308, 
8  Am.  Bankr.  Rep.  559. 

Where  an  act  of  bankruptcy  has  been 
committed  by  an  insolvent  partnership 
as  such,  it  may  be  adjudged  bankrupt  on 
the  petition  of  its  creditors,  although 
neither  of  the  partners  has  done  any 
act  upon  which  he,  as  an  individual, 
could  be  adjudged  bankrupt    Chemical 
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Nat  Bank  ▼.  Meyer  (D.  C.  1899)  92 
Fed.  896,  1  Am.  Bankr.  Rep.  565,  af- 
firmed. In  re  Meyer  (1899)  98  Fed.  976, 
39  C.  C.  A.  368,  3  Am.  Bankr.  Rep. 
559. 

Where  the  liquidating  partner  of 
an  insolvent  firm  makes  a  general  as- 
signment of  the  firm's  property  for  the 
benefit  of  its  creditors,  the  other  part- 
ner making  no  attempt  to  prevent  such 
assignment,  it  is  an  act  of  bankruptcy 
upon  which  the  firm,  as  such,  may  be 
adjudged  bankrupt.  Chemical  Nat. 
Bank  v.  Meyer  (D.  C.  1899)  92  Fed. 
896,  1  Am.  Bankr.  Rep.  565,  affirmed. 
In  re  Meyer  (1899)  98  Fed.  976,  39  C. 
C.  A.  368,  3  Am.  Bankr.  Rep.  559. 

Where  a  petition  in  bankruptcy  is 
filed  by  one  member  of  a  firm  against 
the  firm  and  his  partners,  it  is  involun- 
tary in  so  far  as  it  affects  the  non- 
consenting  partners,  and  they  cannot, 
as  individuals,  be  adjudged  bankrupts, 
unless  it  is  alleged  and  shown  that  they 
personally  have  committed  acts  of 
bankruptcy  wdthin  four  months  before 
the  petition  was  filed.  The  filing  of  a 
petition  in  bankruptcy  by  one  partner 
against  his  copartners  is  not  an  act  of 
bankruptcy  on  the  part  of  the  firm.  In 
re  J.  M.  Ceballos  &  Co.  (D.  C.  1908) 
161  Fed.  445,  20  Am.  Bankr.  Rep.  459. 

27.  Transfers  of  property  and  pref- 
orances.— A  transfer  of  property  by  an 
individual  member  of  a  firm,  although 
with  intent  to  defraud  individual  and 
firm  creditors,  is  not  an  act  of  bank- 
ruptcy on  the  part  of  the  partnership 
which  will  sustain  a  petition  in  bank- 
ruptcy against  it  In  re  Stovall  Gro- 
cery Co.  (D.  C.  1908)  161  Fed.  882,  20 
Am.  Bankr.  Rep.  537. 

A  conveyance  by  one  partner  of  his 
individual  property,  although  an  act  of 
bankruptcy  as  against  him,  will  not 
sustain  a  proceeding  in  bankruptcy 
against  the  firm,  even  though  such  con- 
veyance was  made  with  intent  to  hin- 
der, delay,  or  defraud  firm  creditors, 
or  with  a  view  to  give  a  preference  to 
a  firm  creditor.  Mills  v.  J.  H.  Fisher 
&  Co.  (1908)  159  Fed.  897,  87  C.  C. 
A.  77,  20  Am.  Bankr.  Rep.  237;  Hart- 
man  V.  John  Peters  &  Co.  (D.  O.  1906) 
146  Fed.  82,  17  Am.  Bankr.  Rep.  61; 
In  re  Redmond  (D.  C.  1874)  9  N.  B.  R. 
408,  Fed.  Cas.  No.  11,632.  Where  the 
members  of  a  firm  jointly  owning  real 
estate  convey  or  incumber  the  same, 
without  consideration,  in  fraud  of  the 
creditors  of  the  firm,  such  transaction  is 
an  act  of  bankruptcy  by  the  firm.  Last* 
rapes  v.  Blanc  (C.  C.  1878)  Fed.  Cas. 
No.  8,100.  When  a  firm  is  insolvent, 
it  is  an  act  of  bankruptcy  for  a  mem- 
ber thereof  to  suffer  the  partnership 
.  property  to  be  taken  on  legal  process, 
with  intent  to  prefer  a  creditor  of  the 
firm.  In  re  Black  (D.  C.  1868)  Fed. 
Cas.  No.  1,457.  The  taking  of  firm 
property,  when  the  firm  is  insolvent,  to 
pay  a  debt  not  of  the  firm,  is  an  act  of 
bankruptcy,  although  each  of  the  part- 
ners  may  be  liable   therefor.     In   re 
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Matot  CD.  C.  1877)  16  N.  B.  B.  485, 
Fed.  Cas.  No.  9,282. 

A  traiiflf er  of  property  from  one  mem- 
ber of  a  solvent  firm  to  another  is* not 
an  act  of  bankruptcy  as  being  a  con- 
reyance  or  transfer  with  intent  to  de- 
fraud creditors.  In  re  Munn  (D.  G. 
1873)  Fed.  Gaa.  No.  9,925.  But  a  sale 
by  one  partner  to  his  copartner,  when 
the  firm  is  insolvent  and  on  the  eve  of 
bankruptcy,  is  presumptively  fraudu- 
lent as  to  firm  creditors,  the  effect  of 
Bocb  transfer  being  to  change  the  order 
of  payment  and  prefer  private  creditors 
to  partnership  creditors,  and  the  court 
sbonld  set  it  aside  and  distribute  the 
property  as  firm  property.  In  re  Cook 
(D.  C.  1871)  Fed.  Cas.  No.  3,160;  Ool- 
liDs  V.  Hood  (G.  C.  1846)  Fed.  Gas.  No. 
3,015. 

The  withdrawal  of  money  from  an  in- 
lolyent  firm  by  one  of  the  partners, 
and  its  secret  transfer  to  a  third  per- 
lOD,  in  connection  with  other  concurrent 
transactions  between  the  partners,  held 
a  conveyance  and  transfer  of  property 
with  intent  to  hinder  and  delay  icredi- 
tors,  by  both  partners,  which  consti- 
tnted  an  act  of  bankruptcy.  In  re 
Shapiro  (D.  G.  1901)  106  Fed.  495,  5 
Am.  Bankr.  Rep.  839. 

28.  Assign  meat  for  orodltors^— An  as- 
signment by  a  partnership  for  the  ben- 
efit of  its  creditors,  purporting  to  trans- 
fer all  the  property  of  the  firm,  is  a 
general  assignment,  such  as  to  consti- 
tute an  act  of  bankruptcy  by  the  firm 
and  on  which  the  firm  may  be  ad- 
judged bankrupt,  although,  considered 
as  an  assignment  by  the  individual  part- 
ners, it  would  be  but  partial,  by  reason 
of  not  including  their  separate  prop- 
erty. In  re  Meyer  (1899)  98  Fed.  976, 
39  C.  G.  A.  368,  3  Am.  Bankr.  Rep. 
559.  A  voluntary  assignment  of  all 
the  pr(^erty  and  assets  of  a  firm  op- 
erating a  private  bank  constitutes  an 
act  of  bankruptcy,  though  done  by  one 
of  the  partners  and  not  participated  in 
by  the  other.  Yungbluth  v.  Slipper 
(1911)  185  Fed.  773,  108  G.  G.  A.  106, 
26  Am.  Bankr.  Rep.  265.  Where  a 
imrtaership  and  the  individuals  compos- 
ing it  make  an  assignment  for  the  ben- 
efit of  creditors,  the  act  of  bankruptcy 
is  committed  by  aU.  Green  River  De- 
posit Bank  v.  Graig  (D.  G.  1901)  110 
Fed,  137,  6  Am.  Bankr.  Rep.  381. 

29.  Insolvenoy  of  firm  and  of  part- 
ursw— Where  insolvency  is  a  necessary 
clement  of  the  particular  act  of  bank- 
nptcy  charged,  a  partnership  cannot 
be  adjudged  bankrupt  on  a  petition 
filed  against  it,  on  the  allegation  and 
showing  of  its  insolvenoy,  unless  all  its 
members  are  also  shown  to  be  insol- 
vent, and  it  is  not  enough  to  show  that 
the  assets  of  the  firm,  as  such,  are  in- 
safficient  to  pay  its  debts,  if  some  or 
all  of  the  partners,  residing  within 
the  jurisdiction,  are  personally  solvent 
Vaccaro  v.  Security  Bank  (1900)  103 
Fed.  436,  43  G.  G.  A.  279,  4  Am.  Bankr. 
Rep.  474;  Tumlin  v.  Bryan  (1908)  166 
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Fed.  166,  91  G.  G.  A«  200,  21  L.  B.  A. 
(N.  S.)  960,  21  Am.  Bankr.  Bep.  319; 
In  re  Perlhefter  (D.  G.  1910)  177  Fed. 
299,  25  Am.  Bankr.  Rep.  576;  Wash- 
ington Gotton  Go.  V.  Morgan  (1911)  192 
Fed.  8].0,  112  G.  G.  A.  568,  27  Am. 
Bankr.  Rep.  638;  Francis  v.  McNeal 
(G.  G.  A.  1911)  186  Fed.  481,  26  Am. 
Bankr.  Rep.  555;  In  re  Perley  &  Hays 
(D.  G.  1905)  188  Fed.  927,  15  Am. 
Bankr.  Rep.  54;  Davis  v.  Stevens  (D. 
G.  1900)  104  Fed.  235,  4  Am.  Bankr. 
Rep.  763;  In  re  Kobre  (D.  G.  1915)  224 
Fed.  106;  Abbott  ▼.  Anderson  (1914) 
266  IlL  285,  106  N.  B.  782;  In  re  Toung 
(D.  G.  1915)  223  Fed.  659;  In  re  Sam- 
uels (G.  G.  A.  1914)  215  Fed.  845,  re- 
versing decree  In  re  Samuels  &  Lesser 
(D.  G.  1913)  207  Fed.  195.  But  see, 
GONTRA,  In  re  Everybody's  Grocery 
&  Meat  Market  (1908)  173  Fed.  492,  21 
Am.  Bankr.  Rep.  925;  In  re  McMurtrey 
&  Smith  (D.  G.  1905)  142  Fed.  853,  15 
Am.  Bankr.  Rep.  427;  In  re  Berten- 
shaw  (C.  G.  A.  1907)  157  Fed.  363,  19 
Am.  Bankr.  Rep.  577;  In  re  Solomon 
&  Garvel  (D.  G.  1908)  163  Fed.  140,  20 
Am.  Bankr.  Rep.  488;  In  re  Morgan  & 
WilUams  (D.  G.  1911)  184  Fed.  938,  25 
Am.  Bankr.  Rep.  861;  In  re  Samuels  & 
Lesser  (D.  G.  1913)  207  Fed.  195,  30 
Am.  Bankr.  Rep.  293. 

(O)  Acts  of  haiikruptoy  hy  corporations 

30.  Assignment    for    oredltorSd-^The 

act  of  bankruptcy  involved  in  making  a 
general  assignment  for  the  benefit  of 
creditors  can  be  committed  by  a  cor- 
poration without  a  formal  deed  of  as- 
signment, but  some  corporate  act  pur- 
porting to  transfer  all  the  property  of 
the  corporation  must  be  shown,  and  the 
mere  adoption  of  resolutions  author- 
izing the  treasurer  to  convert  the  prop- 
erty into  cash  and  deposit  it  with  a 
trustee  for  the  creditors  'does  not  con- 
stitute an  act  of  bankruptcy,  where  the 
plan  was  not  ezezuted.  In  re  Federal 
Lumber  Go.  (D.  G.  1910)  185  Fed.  926, 
26  Am.  Bankr.  Rep.  438.  An  assign- 
qiient  by  the  corporation  does  not  re- 
quire the  unanimous  consent  of  the 
stockholders;  it  constitutes  an  act  of 
bankruptcy  if  directed  by  a  majority 
vote  at  a  stockholder's  meeting,  and 
then  by  resolution  of  the  board  of  di- 
rectors. Glark  v.  American  Mfg.  '& 
EnameUng  Go.  (1900)  101  Fed.  962,  42 
G.  G.  A.  120,  4  Am.  Bankr.  Rep.  351. 

When  a  corporation,  under  the  provi- 
sions of  a  state  statute,  files  in  a  state 
court  its  voluntary  application  for  dis- 
solution and  for  the  appointment  of  a 
receiver  to  wind  up  its  affairs  and  dis- 
tribute its  assets,  on  the  ground  of  ita 
insolvency,  and  procures  the  appoint- 
ment of  a  receiver  thereon,  sudi  ap- 
plication is  not  a  "general  assignment 
for  the  benefit  of  its  creditors,"  with- 
in the  meaning  of  the  bankruptcy  act. 
In  re  Empire  Metallic  Bedstead  Co. 
(1899)  98  Fed.  981,  39  G.  G.  A.  372,  3 
Am.  Bankr.  Rep.  575. 

It  ia  not  an  act  of  bankruptcy  for  a 
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icdrporation:  to  conyey  its  property  in 
trust  to  secure  bonds  to  be  issued  and 
sold,  and  the  proceeds  to  be  applied  to 
pay  all  its  unsecured  debts,  the  same 
being  done  in  good  faith,  and  with  a 
view  to  enable  the  company  to. contin- 
ue in  business,  though  it  may  t)e  tech- 
nically insolvent  or  likely  soon  to  be  so. 
In  re  Union  Pac.  R.  Co.  (D.  C.  1874) 
10  N.  B.  R  178,  Fed.  Cas.  No.  14,S7a 

31.  Transfers  of  property^— Whether 

the  act  of  an  insolvent  corporation  in 
voluntarily  applying  to  a  state  court  for 
a  decree  dissolving  the  corporation  and 
winding  up  its  affairs,  pursuant  to  a 
state  law,  through  the  agency  of  a  re- 
ceiver, is  a  transfer  of  its  property 
with  intent  to  hinder  and  defraud  its 
creditors,  because  operating  to  deprive 
them  of  the  remedies  provided  by  the 
bankruptcy  law,  qusere.  In  re  Harper 
&  Bros.  (D.  O.  1900)  100  Fed.  266,  3 
Am.  Bankr.  Rep.  804.  The  sale  of 
property  by  an  insolvent  corporation, 
and  the  use  of  the  proceeds  in  paying 
the  current  salary  of  its  president,  is 
not  a  transfer  with  intent  to  prefer  a 
creditor,  such  salary  being  a  legitimate 
current  expense  so  long  as  the  corpo- 
ration is  a  going  concern.  Richmond 
Standard  Steel  Spike  &  Iron  Go.  (1906) 
148  Fed.  657,  78  O.  C.  A.  389,  17  Am. 
Bankr.  Rep.  583. 

Instrument  appointing  trustees  to 
wind  up  corporation's  affairs  held  not  a 
conveyance  or  transfer  with  intent  to 
defraud  creditors  within  the  Bankrupt- 
cy Act.  In  re  Ambrose  Matthews  & 
Co.  (D.  C.  1916)  229  Fed.  309.  It  is  no 
defense  to  a  proceeding  in  bankruptcy 
against  a  corporation  that  the  act  of 
bankruptcy  charged  was  not  within  its 
charter  powers.  Badders  Clothing  Co. 
V.  Burnham-Munger-Root  Dry  Coods 
Co.  (C.  C.  A.  1915)  228  Fed.  470. 

32.  Appointment  of  reoelver^^The 
appointment  by  a  state  court  of  a  re- 
ceiver for  a  corporation  is  not  an  act 
of  bankruptcy  unless  the  appointment 
was  made  **becau8e  of  its  insolvency." 
In  re  Valentine  Bohl  Co.  (1915)  224 
Fed.  685,  140  C.  C.  A.  225.  If  the  ap- 
pointment is  based  on  the  ground  that 
the  corporation  is  "in  imminent  dan- 
ger of  insolvency,"  it  is  made  because 
of  insolvency.  In  re  Maplecroft  Mills 
(D.  C.  1914)  218  Fed.  659.  But  other- 
wise if  it  is  on  the  ground  that  the  cor- 
poration is  unable  to  pay  its  debts  in 
the  ordinary  course  of  business.  In  re 
Wm.  S.  Butier  &  Co.  (C.  O.  A.  1913) 
207  Fed.  705.  An  act  of  bankruptcy 
is  not  committed  if  it  does  not  appear 
on  what  ground  the  receiver  was  ap- 
pointed. In  re  Columbia  Real  Estate 
Co.  (D.  C.  1913)  205  Fed.  980;  In 
re  Commonwealth  Lumber  Co.  (D.  C. 
1915)  223  Fed.  667.  If  the  facts  ap- 
pearing of  record  do  not  show  an  ap- 
pointment because  of  insolvency,  an  act 
of  bankruptcy  is  not  proved.  Maple- 
croft Mills  V.  Childs  (C.  C.  A.  1915) 
226  Fed.  415. 

Record  of  a  state  court  showing  the 
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fippointment.of  a  receiver  for  a  corpo- 
ration held  insufficient  to  show  that  the 
appointment  was  made  because  of  in* 
solvency*  which  constituted  an  act  o£ 
bankruptcy.  In  re  Butte  Duluth  Min- 
ing Co.  (D.  C.  1915)  227  Fed.  334. 
Appointment  of  receiver  by  a  state 
court  for  an  insolvent  corporation  on  a 
petition  alleging  insolvency,  on  the  find- 
ing of  insolvency,  subsequently  proved, 
held  to  constitute  an  act  of  bankruptcy. 
In  re  Wenatchee  Heights  Orchard  Co. 
(D.  C.  1913)  204  Fed.  674.  That  the 
proceedings,  pleadings,  or  orders  in  a 
state  court  by  which  a  receiver  was  ap- 
pointed for  a  corporation  do  not  state 
the  ground  for  such  appointment  held 
not  to  defeat  the  jurisdiction  of  a  court 
of  bankruptcy  to  adjudge  it  a  bankrupt 
on  the  ground  that  it  was  because  of  in- 
solvency. In  re  Maplecroft  Mills  (D. 
C.  1914)  218  Fed.  659. 
.  The  president  of  a  corporation  insti- 
tuted a  suit  against  it  in  a  state  court, 
the  purpose-  of  which  was  to  have  it 
wound  up.  The  petition  alleged  that  it 
was  largely  indebted  to  plaintiff  and  to 
others,  that  it  was  unable  to  meet  its 
liabilities  or  to  carry  on  its  business, 
and  was  in  imminent  danger  of  insol- 
vency, and,  in  general,  that  it  was  in 
a  failing  condition.  A  statement  was 
made  that  its  assets  sllghtiy  exceeded 
its  liabilities,  and  the  appointment  of 
a  receiver  was  prayed  for  and  grant- 
ed By  an  amended  petition  it  was  al- 
leged that  the  property  of  the  company 
when  the  suit  was  begun  was  insuffi- 
cient to  pay  the  indebtedness  to  plain- 
tiff. Held,  sufficient  to  show  that  the 
receiver  was  appointed  because  of  the 
insolvency  of  the  company,  and  there- 
fore constituted  an  act  of  bankruptcy. 
Hooks  V.  Aldridge  (1906)  145  Fed.  865, 
76  C.  C.  A.  409,  16  Am.  Bankr.  Rep. 
658. 

That  the  consent  of  a  corporation  to 
the  appointment  of  a  receiver  by  a 
state  court  because  of  its  insolvency 
was  not  authorized  by  formal  corporate 
action  does  not  prevent  such  appoint- 
ment from  being  an  act  of  bankruptcy. 
In  re  Maplecroft  Mills  (D.  C.  1914)  218 
Fed.  659.  If  a  receivership  for  an  in- 
solvent corporation,  although  procured 
in  a  suit  against  it,  was  actually  pro- 
cured by  and  in  behalf  of  the  corpora- 
tion, it  constitutes  an  act  of  bankruptcy. 
James  Supply  &  Hardware  Co.  v.  Day- 
ton Coal  &  Iron  Co.  (1915)  223  Fed. 
991,  139  C.  C.  A.  367. 

Suit  by  minority  stockholders  to  dis- 
solve corporation  and  appoint  a  receiver 
pursuant  to  Revisal  N.  C.  1905,  ({ 
1196, 1219,  held  not  to  entitie  creditors 
to  relief  in  the  bankruptcy  court  until 
the  corporation  became  insolvent  and 
committed  an  act  of  bankruptcy.  Bank 
of  Andrews  v.  Gudger  (C.  C.  A.  1914) 
212  Fed.  49.  Filing  of  petition  for  re- 
ceivership by  majority  stockholder,  to 
which  company  filed  no  answer,  held  not 
an  act  of  bankruptcy  by  the  corpora- 
tion. In  re  Valentine  Bohl  Co.  (1915) 
224  Fed.  685,  140  C.  a  A.  225. 
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If  the  appointment  of  a  receiver  for 
an  iiMolvent  corporation,  although  made 
in  ft  suit  to  whieh  it  was  defendant,  was 
in  fact  procured  by  the  corporation  and 
in  its  behalf,  it  is  immaterial  that  the 
receivership  was  not  ordered  because 
of  insolvency,  but  it  is  sufficient  if  the 
corporation  was  actuaUy  insolvent. 
James  Supply  &  Hardware  Co.  v.  Day- 
ton Goal  &  Iron  Co.  (1915)  223  Fed. 
991, 139  C.  C.  A.  367. 

33.  Suffering  prefsrenoe  through  le- 
gal proooedlngSw^An  insolvent  corpora- 
tion occupying  leased  premises  does  not 
commit  an  act  of  bankruptcy  by  per- 
mitting its  property  on  such  premises, 
which  is  subject  to  a  mortgage  given 
to  secure  its  bonds,  to  be  sold  under  a 
distress  warrant  lawfully  issued  for 
rent  past  due,  which  by  the  state  stat- 
ute is  made  a  lien  on  such  property,  as 
this  does  not  operate  to  give  any  cred- 
itor a  preference  througth  legal  pro- 
ceedings.  Richmond  Standard  Steel 
Spike  &  Iron  Co.  v.  Allen  (1906)  148 
Fed.  657,  78  C.  C.  A.  889,  17  Am. 
Bankr.  Rep.  588. 

34.  AdmlMlon  of  Insolvenoy  and  will- 
iignass    to    be    adjudged    bankruptw-^ 

Where  it  is  apparent  that  an  admission 
of  insolvency  by  a  corporation  was 
made  for  the  purpose  of  inducing  cred- 
itors to  take  measures  to  put  the  cor- 
poration into  bankruptcy  (the  corpora- 
tion itself,  under  the  bankruptcy  act  as 
then  in  force,  being  forbidden  to  file 
its  voluntary  petition),  and  that  the 
real  motive  was  the  desire  of  the  man- 
agers of  the  company  to  liquidate  its 
affairs  through  the  court  of  bankruptcy, 
that  court  should  discourage  the  at- 
tempt to  evade  the  law.  In  re  Bates 
Machine  Co.  (D.  C.  1899)  91  Fed.  625, 
1  Am.  Bankr.  Rep.  129.  But  see  In 
re  C.  Moench  &  Sons  Co.  (1904)  130 
Fed.  685,  66  C.  C.  A.  87,  12  Am. 
Bankr.  Rep.  240;  In  re  T.  L.  Kelly 
Dry  (Joods  Co.  (D.  C.  1900)  102  Fed. 
747,  4  Am.  Bankr.  Rep.  528. 

The  question  whether  the  corpora- 
tion is  actually  unable  to  pay  its  debts 
or  not  is  immaterial,  and  a  creditor  in- 
tervening to  oppose  the  petition  can- 
not prove  its  solvency  as  a  defense. 
In  re  Duplex  Radiator  Co.  (D.  C. 
1906)  142  Fed.  906,  15  Am.  Bankr. 
Rep.  324;  In  re  C.  Moench  &  Sons 
(^.  (1904)  130  Fed.  685,  66  C.  C.  A. 
37,  12  Am.  Bankr.  Rep.  240. 

The  admission  of  insolvency  need 
not  be  made  in  the  form  of  a  resolu- 
tion of  the  directors  or  stockholders 
or  of  a  published  notice  or  letter  to 
creditors.  Where  the  company  itself 
files  a  bill  in  a  state  court  asking  for 
the  appointment  of  a  receiver,  this  may 
constitute  an  effectual  admission  of  in- 
tolvency.  Moody  v.  Port  Clyde  De- 
velopment Co.  (1907)  102  Me.  365,  66 
AtL  967.  Where  hostile  proceedings 
are  instituted  against  a  corporation  in 
a  state  court,  its  answer  may  consti- 
tute an  act  of  bankruptcy  if  it  thereby 
admits  both  its  insolvency  and  its  will- 


ingness to  be  adjudged  bankrupt, 
though  the  former  admission  is  not 
enough  without  the  latter.  In  re  Wil- 
mington Hosiery  Co.  (D.  C.  1903)  120 
Fed.  179,  9  Am.  Bankr.  Rep.  579.  If 
a  petition  in  involuntary  bankruptcy  is 
filed  by  creditors  against  a  corporation, 
and  its  answer  waives  process,  admits 
the  allegations  of  the  petition,  and  de- 
clares its  willingness  to  be  adjudged 
bankrupt,  it  is  an  act  of  bankruptcy 
within  the  meaning  of  the  statute.  In 
re  Columbia  Real  Estate  Co.  (D.  C. 
1900)  101  Fed.  965,  4  Am.  Bankr.  Rep. 
411.  But  where  a  corporation  author- 
izes one  of  its  officers  to  appear  on  be- 
half of  the  company  in  the  federal 
court  and  make  the  admission  of  in- 
solvency contemplated  by  the  statute, 
'*in  the  event  of  an  involuntary  peti- 
tion in  bankruptcy  being  filed  against 
said  company,"  this  is  not  in  itself  such 
an  unqualified  admission  as  is  requir- 
ed by  the  act,  and  is  therefore  not  an 
act  of  bankruptcy  on  the  part  of  the 
company.  An  admission  of  insolvency, 
made  in  answer  to  an  involuntary  pe- 
tition filed  by  creditors,  cannot  be 
availed  of  as  a  ground  of  adjudication 
on  the  pending  petition,  but  may  con- 
stitute the  foundation  of  a  new  peti- 
tion. In  re  Baker-Ridcetson  Co.  (D. 
C.  1899)  97  Fed.  489,  4  Am.  Bankr. 
Rep.  605. 

Where  a  petition  in  bankruptcy  is 
filed  against  a  corporation,  it  is  not 
necessary,  in  order  to  authorize  coun- 
sel to  appear  and  admit  the  acts  of 
bankruptcy  charged,  that  the  corpora- 
tors or  stockholders  should  previously 
vote  to  authorize  that  act  or  direct  it 
to  be  done.  Leiter  v.  Republic  Fire 
Ins.  Co.  (C.  C.  1873)  9  N.  B.  R.  205, 
Fed.  Cas.  No.  8,227.  A  corporation 
has  the  same  privilege  of  becoming  a 
voluntary  bankrupt  as  an  individual 
has,  and  a  resolution  of  its  .board  of 
directors  need  not  strictly  conform  to 
subdivision  5  of  this  section.  Bell  v. 
Blessing  (C.  C.  A  1915)  225  Fed.  750. 

35.  ^^^  Who  authorized  to  make  ad- 
mission wNo  officer  of  a  corporation 
can  commit  an  act  of  bankruptcy  in 
its  name  and  behalf,  by  admitting  its 
inability  to  pay  its  debts  and  its  will- 
ingness to  be  adjudged  bankrupt,  with- 
out express  authority  from  some  com- 
petent source.  In  re  Southern  Steel 
Co.  (D.  C.  1909)  169  Fed.  702,  22  Am. 
Bankr.  Rep.  476;  In  re  Jefferson  Cas- 
ket Co.  (D.  0.  1910)  182  Fed.  689, 
25  Am.  Bankr.  Rep.  663.  The  unau- 
thorized admission  of  an  officer  of  a 
corporation  cannot  be  made  effective 
by  subsequent  ratification  by  the  di- 
rectors. In  re  Burbank  Co.  (D.  C. 
1909)  168  Fed.  719,  21  Am.  Bankr. 
Rep.  838.  A  written  admission  signed 
by  a  majority  of  the  directors,  but  in- 
dividually and  not  in  their  official  ca- 
pacity, is  ineffective.  In  re  Gold  Run 
Mining  &  Tunnel  Co.  (D.  C.  1912)  200 
Fed.  162.  29  Am.  Bankr.  Rep.  563. 
Acts   of  bankruptcy  by  a  corporation 
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may  be  shown  by  proof  of  acts  of  its 
officers  in  authority,  although  for  their 
own  individual  benefit.  Badders  Cloth- 
ing Co.  Y.  Burnham-Munger-Root  Dry 
Goods  Co.  (C.  O.  A.  1915)  228  Fed. 
470. 

A  resolution  adopted  at  meetings 
both  of  the  board  of  directors  and  of 
the  stockholders  of  a  corporation,  ad- 
mitting its  insolvency  and  its  willing- 
ness to  be  adjudged  bankrupt,  will 
constitute  an  act  of  bankruptcy.  In  re 
American  Guarantee  &  Security  Co. 
(D.  C.  1911)  192  Fed.  405,  27  Am. 
Bankr.  Rep.  640. 

The  power  of  the  board  of  directors 
of  a  corporation  to  throw  it  into  bank- 
ruptcy by  admitting  its  inability  to  pay 
its  debts  and  its  willingness  to  be  ad- 
judged a  bankrupt  depends  on  the  laws 
of  the  state  issuing  its  charter.  In  re 
Russell  Wheel  &,  Foundry  Co.  (D.  C. 
1915)  222  Fed.  569.  But  they  may 
do  so  in  the  absence  of  any  restrictive 
provision  in  the  laws  of  the  state  or 
the  charter  of  the  corporation.  Rude- 
beck  V.  Sanderson  (C.  C.  A.  1915)  227 
Fed.  575. 

Authorization  to  a  corporation  to  file 
a  petition  in  bankruptcy,  given  by  its 
board  of  directors,  a  member  of  which 
practically  owned  all  the  stock,  is  suf- 
ficient, notwithstanding  Civ.  Code  CaL 
§  361a.  BeU  v.  Blessing  (CCA. 
1915)  225  Fed.  760.  Proceeding  insti- 
tuted by  the  officers  and  directors  of  a 
corporation,  holding  a  majority  of  the 
stock  in  number  of  shares  and  amount, 
for  the  appointment  of  a  receiver  of 
its  assets,  held  the  act  of  the  corpora- 
tion. Doyle-Kidd  Dry  Goods  Co.  v. 
Sadler-Lusk  Trading  Co.  (D.  C  1913) 
206  Fed.  813. 

Under  the  laws  of  Massachusetts,  the 
directors  of  a  manufacturing  corpora- 
tion have  no  authority  to  make  a  writ- 
ten admission  of  its  inability  to  pay  its 
debts  and  its  willingness  to  be  adjudg- 
ed bankrupt  Such  an  admission  is  in 
excess  of  their  authority,  and  therefore 
does  not  constitute  an  act  of  bank- 
ruptcy; nor  vnll  a  vote  of  the  stock- 
holders ratifying  the  action  of  the  di- 
rectors, but  taken  after  the  filing  of 
the  petition,  relate  back  so  as  to  val- 
idate it,  at  least  where  creditors  other 
than  the  petitioners  have  already  en- 
tered an  appearance  and  opposed  the 
adjudication.  In  re  Bates  Machine  Co. 
(D.  C  1899)  91  Fed.  625,  1  Am.  Bankr. 
Rep.  129.  And  a  similar  ruling  has 
been  made  in  the  case  of  an  Oregon 
corporation.  In  re  Quartz  Gold  Min. 
Co.  (D.  C  1907)  157  Fed.  243,  19  Am. 
Bankr.  Rep.  667;  Van  Emon  v.  Veal 
(1908)  158  Fed.  1022,  85  C  C  A.  547. 

The  directors  of  a  New  York  corpo- 
ration have  power  and  authority  to  put 
it  into  bankruptcy  in  this  way,  with- 
out the  concurrence  or  authorization  of 
the  stockholders,  and  this  is  not  a  cor- 
porate function,  to  be  exercised  by  the 
whole  body  of  corporators,  but  an  ad- 
ministrative act,  and  that  the  act  of 
bankruptcy  in  question  may  be  commit- 
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ted  by  the  board  of  directors  alone,  un- 
less there  is  something  in  the  statute 
law  of  the  particular  state  to  forbid  it. 
In  re  C  Moench  &  Sons  Co.  (1904) 
130  Fed.  685,  66  C.  C  A.  37,  12  Am. 
Bankr.  Rep.  240;  In  re  RolUns  Gtold 
&  Silver  Min.  Co.  (D.  C  1900)  102 
Fed  982,  4  Am.  Bankr.  Rep.  327;  In 
re  Mutual  Mercantile  Agency  (D.  O. 
1901)  111  Fed.  152,  6  Am.  Bankr.  Rep. 
607;  In  re  Guanacevi  Tunnel  Co.  (C 
C  A.  1912)  201  Fed.  316,  29  Am. 
Bankr.  Rep.  229.  This  rule  is  also  ap- 
plied in  the  case  of  corporations  or- 
ganized under  the  laws  of  Minnesota 
and  of  Arizona.  In  re  Kenwood  Ice 
Co.  (D.  C  1911)  189  Fed.  525,  26 
Am.  Bankr.  Rep.  499;  Dodge  v.  Ken- 
wood Ice  Co.  (CCA.  1913)  204  Fed. 
577,  29  Am.  Bankr.  Rep.  586;  Home 
Powder  Co.  v.  Gels  (C  C  A.  1913) 
204  Fed.  568,  29  Am.  Bankr.  Rep.  580. 
Directors  of  a  Pennsylvania  corpora- 
tion without  special  authority  from 
stockholders  have  power  to  authorize 
the  filing  of  a  petiti<m  to  have  the  cor- 
poration declared  a  bankrupt.  In  re 
Foster  Paint  &  Varnish  Co.  (D.  G. 
1914)  210  Fed.  652.  Board  of  direc- 
tors of  Bfichigan  corporation  held  an* 
thorized  to  admit  inability  to  pay  debts 
and  wiUingness  to  be  adjudicated  a 
bankrupt  In  re  Russell  Wheel  & 
Foundry  Co.  (D.  C  1915)  222  Fed. 
569. 

The  appointment  of  receivers  for  an 
insolvent  corporation  does  not  dissolve 
it  nor  vacate  the  offices  of  the  direc- 
tors to  such  an  extent  as  to  make  it 
legally  impossible  for  them  to  make  the 
admission  of  insolvency  contemplat- 
ed by  the  bankruptcy  act.  Cresson  & 
Clearfield  Coal  &  Coke  Co.  ▼.  Stauffer 
(1906)  148  Fed.  981,  78  C.  C  A.  609, 
17  Am.  Bankr.  Rep.  573;  In  re  C. 
Moench  &  Sons  Co.  (1904)  130  Fed. 
685,  66  C  C  A.  37,  12  Am.  Bankr. 
Rep.  240.  Where  the  court  appoint- 
ing the  receivers  granted  an  injunc- 
tion restraining  the  officers  of  the  com- 
pany from  commencing  or  prosecuting 
any  proceeding  "involving  in  any  vmy 
the  property  or  property  rights"  of  the 
corporation,  or  incumbering  or  embar- 
rassing the  same,  held,  that  the  subse- 
quent action  of  the  board  of  directors 
in  adopting  a  resolution  confessing  the 
insolvency  of  the  company  and  its  will- 
ingness to  be  adjudged  bankrupt  was  a 
violation  of  the  injunction  and  unau- 
thorized, and  therefore  did  not  consti- 
tute an  act  of  bankruptcy.  In  re  Hud- 
son River  Electric  Power  Co.  (D.  G. 
1909)  173  Fed.  934,  23  Am.  Bankr. 
Rep.  191. 

A  resolution  adopted  by  the  board  of 
directors  of  a  corporation,  at  a  meet- 
ing called  and  held  in  the  usual  man- 
ner, at  which  a  quorum  was  present, 
admitting  the  insolvency  of  the  corpora- 
tion and  its  willingness  to  be  adjudged 
bankrupt,  is  sufficient,  in  the  absence  of 
fraud  or  collusion,  to  authorize  credi- 
tors  to  institute  bankruptcy  proceed- 
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ings,  and  to  warrant  an  adjudication, 
although  some  of  the  directors  in  a 
distant  state  were  not  noticed  of  the 
meeting,  especially  where  neither  the 
stockholders  nor  a  new  board  of  di- 
rectors elected  by  them  have  taken  any 
steps  during  several  months  to  vacate  a 
receivership  obtained  by  the  petition- 
ing creditors  with  the  consent  of  coun- 
sel for  the  corporation.  In  re  lisk 
Mfg.  Co.  (D.  C.  1908)  167  Fed.  411, 
21  Am.  Bankr.  Rep.  674.  So  also 
where  the  directors  not  notified  were 
only  nominal  members  of  the  board  and 
had  never  taken  part  in  the  meetings  of 
the  directors  nor  given  any  attention 
to  the  affairs  of  the  company.  In  re 
Marine  Machine  &  Conveyor  Co.  (D. 
G.  1899)  91  Fed.  680,  1  Am.  Bankr. 
Rep.  421.  And  the  action  of  the  board 
is  not  invalidated  by  failure  to  give  no- 
tice of  the  meeting  to  a  single  direc- 
tor, constituting  the  minority,  where  it 
appears  that  notice  to  him  would  have 
been  entirely  perfunctory  and  of  no 
avail  in  the  way  of  securing  his  attend- 
ance at  the  meeting  or  his  concurrence 
in  the  views  of  the  majority,  as  he  had 
had  a  violent  quarrel  with  the  other 
directors,  and  had  instituted  a  suit  to 
rescind  his  contract  for  the  purchase 
of  stock  in  the  company  on  the  ground 
of  fraud,  and  would  have  resisted  the 
proceeding  to  put  the  company  into 
bankruptcy  in  order  to  sustain  an  at- 
tachment of  the  company's  property  in 
his  own  favor.  In  re  Kenwood  Ice  Co. 
(P.  C.  1911)  189  Fed.  525,  26  Am. 
Bankr.  Rep.  499. 

II.  TIME    FOR    FILING    PETITION 
IN   BANKRUPTCY 

36.  Commlssloii  of  act  of  bankruptoy. 

—The  period  of  four  months  allowed 
for  the  filing  of  a  petition,  after  the 
commission  of  an  act  of  bankruptcy,  is 
to  be  computed  by  excluding  the  day 
on  which  the  act  of  bankruptcy  was 
committed  and  including  that  on  which 
the  petition  is  filed.  In  re  Stevenson 
(D.  C.  1899)  94  Fed.  110,  2  Am.  Bankr. 
Rep.  66;  In  re  Dupree  (D.  C.  1899) 
97  Fed.  28. 

The  four  months*  limitation  applies 
to  the  filing  of  the  petition  as  the  com- 
mencement of  the  proceedings,  and  if 
the  petition  is  filed  in  due  time,  the 
proceedings  wiU  not  be  vitiated  by  a 
delay  in  the  issuance  of  process  there- 
on. In  re  Lewis  (D.  O.  1899)  91  Fed. 
632, 1  Am.  Bankr.  Rep.  458.  It  is  not 
material  that  certain  creditors,  who 
joined  in  the  petition  subsequent  to  its 
filing  and  before  an  adjudication,  and 
who  are  to  be  reckoned  in  making  up 
the  requisite  number  of  creditors  and 
amount  of  claims,  did  not  enter  their 
tppearance,  for  the  purpose  of  such 
joinder,  until  more  than  four  months 
after  the  act  of  bankruptcy.  In  re 
Bomanow  (D.  C.  1899)  92  Fed.  510, 
1  Am.  Bankr.  Rep.  461.  The  four 
months'  limitation  does  not  apply  to 


an  amendment  of  the  petition,  and  if 
the  original  petition  was  filed  in  due 
time,  it  is  no  objection  to  an  amend- 
ment that  it  is  allowed  more  than  four 
months  after  the  act  of  bankruptcy 
charged,  provided  k  does  not  intro- 
duce a  wholly  new  act  of  bankruptcy. 
International  Bank  v.  Sherman  (1879) 
101  U.  S.  403,  25  L.  Ed.  866;  Hark 
V.  C.  M.  Allen  Co.  (1906)  146  Fed. 
665,  77  C.  C.  A.  91,  17  Am.  Bankr. 
Rep.  8;  In  re  Shoesmith  (1905)  135 
Fed.  684,  68  C.  C.  A.  322,  13  Am. 
Bankr.  Rep.  645;  In  re  R.  L.  Radke 
Co.  (D.  C.  1911)  193  Fed.  735,  27  Am. 
Bankr.  Rep.  950. 

Both  the  original  and  the  duplicate 
petition  required  by  the  statute  must 
be  filed  within  the  four  months;  it  is 
not  enough  to  file  the  original,  and 
then,  after  the  four  months,  the  du- 
plicate. In  re  Stevenson  (D.  C.  1899) 
94  Fed.  110,  2  Am.  Bankr.  Rep.  66; 
In  re  Dupree  (D.  C.  1899)  97  Fed.  28. 

When  the  preference  alleged  as  an 
act  of  bankruptcy  was  obtained  by  an 
attachment  of  the  defendant's  proper- 
ty and  a  sale  thereunder,  a  petition  in 
involuntary  bankruptcy  may  be  filed 
within  four  months  after  the  seizure 
and  sale  of  the  property,  though  it  be 
more  than  four  months  after  the  at- 
tachment was  levied.  Parmenter  Mfg. 
Co.  V.  Stoever  (1899)  97  Fed.  330,  38 
O.  C.  A.  200,  3  Am.  Bankr.  Rep.  220; 
In  re  Nusbaum  (D.  C.  1907)  152  Fed. 
835,  18  Am.  Bankr.  Rep.  598. 

Where  the  act  of  bankruptcy  alleged 
is  ft  concealment  of  property,  rather 
than  a  transfer  of  it,  this  is  a  continu- 
ing act,  and  the  time  begins  to  run 
from  its  discovery  by  the  creditors. 
Citizens'  Bank  v.  W.  C.  De  Pauw  Co. 
(1901)  105  Fed.  926,  45  C.  C.  A.  130, 
5  Am.  Bankr.  Rep.  345. 

When  the  act  of  bankruptcy  charged 
is  the  appointment  of  a  receiver,  he  is 
to  be  regarded  as  **put  in  charge"  of 
the  property  of  defendant  when  the 
decree  appointing  him  is  entered,  and 
the  four  months'  limitation  begins  to 
run  from  the  date  of  the  decree^  rather 
than  from  the  time  when  the  receiver 
qualifies  and  takes  possession.  In  re 
Perry  Aldrich  Co.  (D.  C.  1908)  165 
Fed.  249,  21  Am.  Bankr.  Rep.  244. 

37.  Reoording  or  registering  of  trans- 
fer or  asslgnmentw^The  bankruptcy  act 
is  not  retroactive,  and  a  conveyance 
of  property  is  not  an  act  of  bank- 
ruptcy when  made  before  the  passage 
of  the  law,  though  not  recorded  until 
after  that  time.  The  deed  is  opera- 
tive from  its  date,  and  the  act  of  cred- 
itors in  recording  it  cannot  be  taVen 
as  the  act  of  the  grantor.  In  re  Wynne 
(C.  C.  1868)  Fed.  Cas.  No.  18,117.  But 
a  petition  in  involuntary  bankruptcy 
could  be  maintained  upon  an  act  of 
bankruptcy  committed  before  Novem- 
ber 1,  1898,  the  earliest  day  on  which 
such  a  petition,  under  the  present  stat- 
ute could  be  filed,  provided  the  act  was 
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committed  after  July  1,  1898,  the  date 
when  the  law  took  effect  Leidigh  Car- 
riage Co.  y.  Stengel  (1899)  95  Fed. 
637,  37  C.  C.  A.  210,  2  Am.  Bankr. 
Rep.  383. 

In  determining  whether  a  transfer  of 
property  was  made  within  the  time 
limited,  it  will  be  held  to  have  taken 
place  at  the  time  of  the  actual  ezecn- 
tion  and  delivery  of  the  deed,  and  not 
at  its  date.  In  re  Rooney  (D.  C.  1871) 
6  N.  B.  R.  163,  Fed.  Gas.  No.  12,- 
032.  Where  an  Insolvent  corporation 
sold  its  real  estate  and  used  the  pro- 
ceeds in  paying  some  of  its  creditors  to 
the  exclusion  of  others,  and  a  peti- 
tion in  bankruptcy  against  it,  alleging 
the  transaction  as  an  act  of  bank- 
ruptcy, not  on  the  theory  of  its  being 
a  transfer  of  property  with  intent  to 
delay  and  defraud  creditors,  but  on 
the  ground  that  the  payments  out  of 
the  price  received  were  a  transfer  of 
property  with  intent  to  prefer  certain 
creditors,  was  filed  more  than  four 
months  after  such  payments  were 
made,  though  within  four  months  after 
the  recording  of  the  deed,  held,  that 
the  petition  was  too  late  and  must  be 
dismissed.  In  re  Mingo  Valley  Cream- 
ery Ass'n  (D.  C.  1900)  100  Fed.  282, 
4  Am.  Bankr.  Rep.  67. 

38.  Takino  notorious, .  exclaslve,  or 
oontinuous  possessioiiw^The  word  "no- 
torious" does  not  mean  that  the  fact 
of  taking  possession  of  property  by  the 
beneficiary  in  a  preferential  conveyance 
of  it  should  be  advertised  or  made  pub- 
lic by  any  active  efforts  on  the  part  of 
those  concerned,  but  only  that  there 
should  be  nothing  secret  or  hidden  in 
the  transaction;  the  change  of  posses- 
sion need  only  be  such  that  creditors 
could  have  discovered  it  by  proper  -in- 
quiry. In  re  Woodward  (D.  O.  1899) 
1  Nat.  Bankr.  News,  352. 

III.  ISSUE    AND    PROOF    OF    IN- 
SOLVENCY 

39.  Existenoo  and  date  of  Insolvenoy. 

—The  bankruptcy  act  does  not  make 
insolvency  an  essential  prerequisite  in 
every  case  to  an  adjudication  in  invol- 
untary bankruptcy.  George  M.  West 
Co.  V.  Lea  (1899)  174  U.  S.  590,  19 
Sup.  Ct.  836,  43  L.  Ed.  1098. 

Solvency  at  the  time  of  the  filing  of  a 
petition'  in  involuntary  bankruptcy  is 
important  as  a  defense  only  when  the 
act  of  bankruptcy  charged  is  the  con- 
veyance, transfer,  or  concealment  of 
property  with  intent  to  hinder,  delay, 
or  defraud  creditors.  If  the  act  of 
bankruptcy  charged  is  the  giving  or 
permitting  of  a  preference,  insolvency 
must  have  existed  at  the  time  of  the 
preference,  and  solvency  or  insolvency 
at  the  time  of  the  filing  of  the  petition 
can  only  have  a  refiex  importance  as 
evidence.  Acme  Food  Co.  v.  Meier 
(1907)  153  Fed.  74,  82  O.  O.  A.  208,  18 
Am.  Bankr.  Rep.  550. 
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40.  Issue  of  Insolvenoy.— In  proceed- 
ings in  involuntary  bankruptcy  against 
a  corporation,  stockholders  may  obtain 
leave  to  intervene,  file  an  answer,  and 
take  issue  on  the  question  of  its  in- 
solvency. Ogden  y.  Gilt  Edge  ConsoL 
Mines  Co.  (C.  C.  A.  m5)  225  Fed. 
723. 

41.  What     oonstltutes     insolvenoy.— 

The  definition  given  in  clause  15  of 
section  1  (ante,  |  9585)  makes  the 
question  depend  upon  the  balance  be- 
tween total  assets  and  total  liabilities, 
and  it  establishes  the  fixed  and  invaria- 
ble rule  to  be  applied  in  bankruptcy 
proceedings,  and  which  must  be  strictly 
adhered  to.  Duncan  v.  Landis,  106 
Fed.  839,  45  C.  C.  A.  606,  5  Am. 
Bankr.  Rep.  649;  In  re  Rome  Planing 
Mill  Co.,  99  Fed.  937,  8  Am.  Bankr. 
Rep.  766;  Mackel  v.  BarUett  (1907) 
36  Mont.  7,  91  Pac  1064;  Plymouth 
Cordage  Co.  v.  Smith  (1907)  18  OkL 
249,  90  Pac.  413,  H  Ann.  Cas.  445. 
And  see  Harmanson  y.  Bain  (D.  C. 
1877)  15  N.  B.  R.  173,  Fed.  Cas.  No. 
6,072;  In  re  Wells  (D.  C.  1869)  3  N. 
B.  R.  371,  Fed.  Cas.  No.  17,388;  Hew- 
itt V.  Boston  Straw  Board  Co.  (1913) 
214  Mass.  260,  101  N.  E.  424. 

42. Fair  valuation   of   property. 

—The  fair  valuation  of  property  is  its 
market  value,  that  is,  what  the  prop- 
erty will  probably  bring  or  is  worth  in 
the  general  market  where  everybody 
buys,  not  what  it  is  worth  to  a  person 
specially  circumstanced,  or  having  use 
for  a  particular  article,  but  what  it  is 
worth  as  a  marketable  commodity  at  a 
given  time,  with  no  special  conditions 
prevailing  other  than  such  as  affect  the 
market  generally  in  the  locality  where 
the  commodity  is  for  sale.  In  re  Hines 
(D.  C.  1906)  144  Fed.  142,  16  Am. 
Bankr.  Rep.  295.  The  fair  market  val- 
ue of  a  corporation's  assets,  for  the 
purpose  of  determining  its  solvency 
when  it  committed  an  alleged  act  of 
bankruptcy,  is  the  value  which  the  cor- 
poration might  have  realized  on  them 
for  itself.  In  re  Marine  Iron  Works 
(D.  C.  1908)  159  Fed.  753,  20  Am. 
Bankr.  Rep.  390.  "Fair  valuation" 
means  such  a  price  as  a  capable  and 
diligent  business  man  could  presently 
obtain  for  the  property  after  confer- 
ring with  those  accustomed  to  buy 
such  property.  Stern  v.  Paper  (D.  C. 
1910)  183  Fed.  228,  25  Am.  Bankr. 
Rep.  451. 

The  term  "fair  valuation,"  as  used  in 
the  bankruptcy  act,  means  the  present 
market  value  and  the  value  that  the 
debtor  might  realize  thereon  if  permit- 
ted to  continue  in  business.  Arnold  ▼. 
Knaifp  (W.  Va.  1915)  84  S.  B.  895. 

The  "fair  valuation"  of  real  estate, 
for  the  purpose  of  determining  the 
question  of  solvency  or  insolvency, 
where  no  definite  market  value  can  be 
established,  and  expert  testimony  must 
be  relied  on,  is  the  amount  which  the 
property  ought  to  give  to  a  going  con- 
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cern  as  a  fair  return,  if  sold  to  some 
one  who  is  willing  to  purchase  under 
ordinary  selling  conditions,  and  not 
whit  it  might  probably  bring  at  a  forc- 
ed sale  or  an  auction  sale.  The  fair 
yaluation  of  mortgage  securities  held 
by  a  bank,  in  determining  the  question 
of  insolvency  in  bankruptcy  proceed* 
in^s,  is  to  be  based  on  what  could  be 
realized  therefrom  by  the  bank  as  a 
going  concern  in  the  usual  course  of 
business,  and  not  the  so-called  market 
▼ahie  which  could  be  obtained  by  treat- 
ing them  as  quick  assets.  In  re  Kobre 
(D.  G.  1915)  224  Fed.  106. 

The  fair  value  of  property  may  be 
what  it  has  actually  brought  at  a  sale 
on  execution,  where  the  sale  is  shown 
to  have  been  in  all  respects  fair  and 
reasonable.  In  re  Martin  (G.  G.  1899) 
93  Fed.  990. 

Where  the  assets  of  an  alleged  bank- 
rupt include  notes,  book  debts,  or  other 
accounts,  their  value  is  the  sum  which 
could  have  been  realized  from  their 
collection,  by  the  exercise  of  reasona- 
ble diligence,  within  a  reasonable  time 
after  the  date  of  the  proceeding,  and 
not  necessarily  their  face  or  par  value. 
In  re  Goddington  (D.  G.  1902)  118 
Fed.  281,  9  Am.  Bankr.  Rep.  243;  Lou- 
isiana Nat.  Life  Assur.  Soc.  v.  Segen 
(D.  G.  1912)  196  Fed.  903,  28  Am. 
Bankr.  Rep.  407 ;  Plymouth  Gordage  Go. 
V.  Smith  (1907)  18  Okl.  249,  90  Pac. 
418,  11  Ann.  Gas.  445. 

43.  —  Comparison  of  assets  and  li- 
abilities.—Unpaid  subscriptions  to  the 
stock  of  a  corporation  are  part  of  its 
assets,  in  determining  whether  or  not 
it  is  insolvent.  In  re  Gommonwealth 
Lumber  Go.  (D.  G.  1916)  223  Fed.  667. 
But  not  the  liability  of  stockholders  of 
a  corporation  for  stock  claimed  to  have 
been  issued  without  payment,'  which 
daim  is  disputed.  First  Nat.  Bank  v. 
Wyoming  Valley  Ice  Go.  (D.  G.  1905) 
136  Fed.  466,  14  Am.  Bankr.  Rep.  448. 
Nor  prospective  profits  on  goods  which 
had  been  ordered  from  abroad,  but  not 
shipped  or  paid  for,  and  for  which  or- 
ders had  been  taken  to  be  delivered  six 
months  later.  In  re  Bloch  (1901)  109 
Fed.  790,  48  G.  G.  A.  650,  6  Am.  Bankr. 
Bep.  300. 

A  bankrupt  who  is  the  manager  and 
ostensible  head  of  a  business  cannot 
avoid  liability  for  the  debts  contracted 
in  the  business,  on  the  ground  that  an- 
other was  the  real  party  in  interest 
and  he  was  merely  an  employ^,  where 
that  fact  was  not  stated  to  or  known 
by  the  creditors.  Strellow  v.  Schloss 
(D.  C.  1906)  149  Fed.  907,  17  Am. 
Bankr.  Rep.  881.  A  note  secured  by 
mortgage  is  to  be  reckoned  as  one  of 
the  bankrupt's  debts,  though  he  has 
fraudulently  conveyed  away  the  prop- 
erty on  which  the  mortgage  rests.  In 
re  Shoesmlth  (G.  G.  A.  1905)  135  Fed. 
684. 

In  determining  the  solvency  of  an  al- 
leged bankrupt,,  liability  as  surety  or 


indorser  for  a  solvent  principal  is  not 
to  be  counted  as  a  liability.  In  re  Bow- 
ers (D.  G.  1914)  215  Fed.  617. 

A  judgment  in  a  state  court  against 
the  alleged  bankrupt,  which  has  been 
opened  and  the  bankrupt  permitted  to 
appear  generally  and  defend  without 
conditions,  cannot  be  reckoned  as  an 
established  debt  on  the  issue  of  his  sol- 
vency. McGowan  v.  Knittel  (1905)  137 
Fed.  453,  69  G.  G.  A.  595,  15  Am. 
Bankr.  Rep.  1.  A  corporation  cannot 
be  charged,  for  this  purpose,  with  the 
outstanding  individual  debts  of  a  mer- 
chant whose  business  it  bought  and  con- 
tinued, but  without  assuming  liability 
for  the  debts.  In  re  G.  W.  Aschenbach 
Go.  (1909)  174  Fed.  398,  98  G.  G.  A. 
290,  23  Am.  Bankr.  Rep.  95. 

The  failure  of  a  Pennsylvania  corpo- 
ration to  pay  the  tax  due  to  the  state 
on  an  increased  issue  of  stock,  which 
had  been  duly  reported  to  the  state 
authorities  as  required  by  law,  was  an 
irregularity  of  which  advantage  could 
only  be  taken  by  the  state,  which  waiv- 
ed its  right  by  subsequently  accepting 
the  tax,  and  the  delay  in  making  the 
payment  did  not  affect  the  validity  of 
the  stock,  or  of  bonds  based  thereon, 
which  could  only  be  issued  under  the 
state  law  to  the  amount  of  half  the 
capital  stock,  so  as  to  exclude  such 
bonds  from  consideration  in  determin- 
ing the  question  of  the  corporation's 
insolvency  in  bankruptcy  proceedings 
against  it.  First  Nat  Bank  v.  Wyom- 
ing Valley  Ice  Co.  (D.  G.  1905)  136 
Fed.  466, 14  Am.  Bankr.  Rep.  448. 

44.  — ^  Deduction  of  property  fraud- 
ulently    transferred     or    ooncoaled.— > 

Where  the  bankrupt  is  shown  to  have 
sold  property  for  a  large  sum  in  cash, 
which  he  retained  for  several  months, 
and  where  he  gives  no  information 
about  it  except  to  say  that,  since  the 
filing  of  the  petition,  he  has- invested  it 
in  different  states,  such  sum  should  be 
treated  as  concealed  assets  and  deduct- 
ed from  his  available  property  in  de- 
termining the  question  of  his  solvency. 
In  re  Shoesmith  (1905)  135  Fed.  684, 
68  G.  G.  A.  322,  13  Am.  Bankr.  Rep. 
645. 

Property  is  not  to  be  deducted  which 
has  been  pledged  as  security  for  a  just 
debt,  or  paid  away  in  discharge  of  it, 
although  the  transaction  would  consti- 
tute a  preference  under  the  bankruptcy 
law,  if  it  were  made  the  basis  of  a  peti- 
tion. Acme  Food  (Do.  v.  Meier  (1907) 
153  Fed.  74,  82  G.  G.  A.  208,  18  Am. 
Bankr.  Rep.  550;  In  re  Doscher  (D.  G. 
1902)  120  Fed.  408,  9  Am.  Bankr.  Rep. 
547. 

Property  which  is  exempt  from  ex- 
ecution under  the  laws  of  the  state  is 
not  to  be  excluded  in  computing  the 
assets  of  the  alleged  bankrupt  In  re 
Hines  (D.  G.  1906)  144  Fed.  142,  16 
Am.  Bankr.  Rep.  295;  In  re  Gren- 
shaw  (D.  G.  1907)  156  Fed.  638;  In  re 
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Baumann  (D.  G.  1899)  96  Fed.  946,  3 
Am.  Bankr.  Rep.  196. 

45.  Burden  of  proof  and  evidence^— If 

the  act  of  bankruptcy  charged  in  the 
petition  is  a  fraudulent  transfer  or 
concealment  of  assets,  the  solvency  of 
the  defendant  at  the  time  of  filing  the 
petition  is  a  matter  of  def ense,  and  the 
petitioners  are  not  called  upon  to 
prove  insolvency,  but  on  the  contrary, 
the  burden  of  proving  his  solvency  at 
that  date  is  on  the  defendant.  In  re 
West  (1901)  108  Fed.  940,  48  O.  C.  A. 
155,  5  Am.  Bankr.  Rep.  734;  In  re 
Crenshaw  (D.  C.  1907)  156  Fed.  638, 
19  Am.  Bankr.  Rep.  502.  If  the  act  of 
bankruptcy  charged  is  the  giving  or 
suffering  a  preference,  and  the  bank- 
rupt appears  in  court  and  submits  to 
examination  touching  his  solvency,  the 
burden  of  proving  insolvency  is  on  the 
petitioning  creditors;  but  if  the  de- 
fendant faOs  to  obey  the  statute  in  this 
respect,  he  must  assume  the  burden  of 
proving  his  solvency.  Cummins  Grocer 
Co.  V.  TaUey  (1911)  187  Fed.  507,  109 
C.  C.  A.  273,  26  Am.  Bankr.  Rep.  484; 
McGowan  v.  Knittel  (1905)  137  Fed. 
453,  69  C.  C.  A.  595,  15  Am.  Bankr. 
Rep.  1.  When  the  burden  of  proof 
rests  on  the  creditors,  they  are  not  re- 
quired to  make  full  and  absolute  proof 
of  the  debtor's  insolvency,  but  may  offer 
evidence  tending  to  show  that  fact,  suf- 
ficient at  least  to  make  out  a  prima 
facie  case,  and  the  debtor  must  then 
explain  or  contradict  the  evidence  if 
possible,  as  he  is  best  acquainted  with 
the  condition  of  his  own  affairs.  In  re 
Iron  Clad  Mfg.  Co.  (1912)  197  Fed.  280, 
116  C.  O.  A.  642,  28  Am.  Bankr.  Rep. 
628;  In  re  Doyle  (D.  C.  1912)  199  Fed. 
247,  29  Am.  Bankr.  Rep.  102;  In  re 
Kassel  (C.  C.  A.  1912)  195  Fed.  492,  28 
Am.  Bankr.  Rep.  233;  In  re  Oregon 
Bulletin  Printing  &  Pub.  Co.  (D,  O. 
1876)  13  N.  B.  R.  503,  Fed.  Cas.  No. 
10,559. 

The  insolvency  of  a  person  at  a  par- 
ticular time  cannot  be  proved  by  general 
reputation.  Hurley  v.  Smith  (D.  C. 
1870)  Fed.  Cas.  No.  6,  920;  Stewart  v. 
McMurray  (1886)  82  Ala.  269,  3  South. 
47.  See  Lakin  v.  First  Nat.  Bank  (D. 
C.  1875)  Fed.  Cas.  No.  7,999.  Nor  by 
the  opinion  of  witnesses,  unless  the  tes- 
timony also  shows  that  they  are  stat- 
ing conclusions  based  on  their  own 
knowledge  of  the  circumstances.  Brun- 
dred  v.  Paterson  Machine  Co.  (1843)  4 
N.  J.  Eq.  294;  Roy  all's  Adm'r  v.  Mc- 
Kenzie  (1854)  25  Ala.  363.  But  the 
inability  of  a  person  engaged  in  busi- 
ness to  meet  his  debts,  as  shown  by 
his  submitting  to  suit  on  claims  against 
which  he  has  no  defense,  especially 
when  coupled  with  such  circumstances 
as  his  suspension  of  business,  or  the 
dissolution  of  a  partnership,  is  strong 
evidence  of  insolvency,  and  may  be 
sufficient,  unless  completely  explained. 
In  re  Elmira  Steel  Co.  (D.  C.  1901)  109 
Fed.  456,  5  Am.  Bankr.  Rep.  484;    In 
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re  Miller  (D.  C.  1900)  104  Fed.  764,  6 
Am.  Bankr.  Rep.  140;  Mayer  ▼.  Her- 
mann (C.  C.  1872)  Fed.  Cas.  No.  9,- 
344.  But  failure  to  pay  a  single  debt 
when  due  is  not  suf&dent  to  establish 
insolvency.  Driggs  v.  Moore  (C.  G. 
1870)  Fed.  Cas.  No.  4,083. 

A  letter  written  by  defendant,  stat- 
ing that  he  was  unable  to  pay  his  debts, 
and  calling  a  meeting  of  his  creditors 
for  the  purpose  of  inducing  them  to 
accept  a  compromise,  is  prima  fade 
proof  of  his  insolvency,  and  suflldent  to 
sustain  a  finding  against  him  on  that 
issue,  unless  overcome  by  countervail- 
ing proof.  In  re  Lange  (D.  C.  1899)  97 
Fed.  197,  8  Am.  Bankr.  Rep.  231.  So 
a  statement  of  indebtedness,  drawn 
from  the  books  of  a  corporation,  is 
admissible  in  evidence  in  proceedini^s 
in  bankruptcy  against  it.  Badders 
Clothing  Co.  v.  Burnham-Munger-Root 
Dry  Goods  Co.  (C.  C.  A.  1915)  228  Fed. 
470.  And  a  statement  made  by  an  offi- 
cer of  a  corporation  to  its  creditors, 
with  request  for  a  settlement  at  35 
cents  on  the  dollar,  may  be  considered 
on  the  question  of  its  insolvency,  though 
his  authority  is  not  dear.  In  re  Brown 
Commercial  Car  Co.  (C.  C.  A.  1915) 
227  Fed.  387.  But  a  petition  filed  in  a 
state  court  by  the  directors  of  a  cor- 
poration, alleging  its  insolvency  and 
praying  for  its  dissolution  and  the  ap- 
pointment of  a  receiver,  is  not  suffi- 
cient ground  for  a  finding  of  insolvency 
by  a  court  of  bankruptcy  in  involuntary 
proceedings  subsequently  instituted 
against  it,  where  the  rule  obtaining  in 
the  state  courts  as  to  what  constitutes 
insolvency  differs  from  that  prescribed 
by  the  bankruptcy  act  In  re  Doscher 
(D.  C.  1902)  120  Fed.  408,  9  Am. 
Bankr.  Rep.  547.  And  see  In  re  Pick- 
ens Mfg.  Co.  (D.  C.  1908)  158  Fed.  894, 
20  Am.  Bankr.  Rep.  202. 

Where  a  portion  of  the  stock  of  goods 
of  an  alleged  bankrupt  was  destroyed 
by  fire  shortly  before  the  filing  of  the 
petition,  and  his  insurance  thereon  was 
unadjusted,  it  was  competent,  on  the 
issue  of  insolvency,  to  show  the  value 
of  his  stock  before  the  fire  as  well  as 
that  remaining,  and  evidence  was  ad- 
missible to  contradict  or  impeach  his 
own  estimates  or  appraisals.  Bogen  & 
Trammel  v.  Protter  (1904)  129  Fed. 
533,  64  C.  C.  A.  63,  12  Am.  Bankr.  Rep. 
288.  And  see  In  re  Bloch  (1901)  109 
Fed.  790,  48  C.  C.  A.  650,  6  Am. 
Bankr.  Rep.  300;  Troy  Wagon  Works 
V.  Vastbinder  (D.  C.  1904)  130  Fed. 
232,  12  Am.  Bankr.  Rep.  352.  If  there 
is  a  wide  discrepancy  in  the  opinion  of 
witnesses,  all  equally  trustworthy,  as 
to  the  value  of  assets,  the  doubt  must 
be  resolved  against  the  party  having 
the  burden  of  proof.  In  re  Gilbert  (D. 
C.  1902)  112  Fed.  951,  8  Am.  Bankr. 
Rep.  101.  The  court  will  not,  at  the 
outset,  determine  a  question  of  title,  to 
reduce  the  alleged  bankrupt's  apparent 
assets  and  show  insolvency.  Black- 
stone  V.  Everybody's  Store  (C.  O,  A* 
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1913)  207  Fed.  762,  30  Am.  Bankr. 
Bep.497. 

The  issae  of  solvency  or  Insolvency 
may  depend  upon  a  single  circumstance, 
to  which  the  evidence  should  be  con- 
fined, as,  whether  or  not  defendant  was 
a  partner  in  a  certain  firm.  Buffalo 
Milling  Co.  v.  Lewisburg  Dairy  Co.  (D. 
C.  1908)  159  Fed.  319,  20  Am.  Bankr. 
Bep.  279.  Or  whether  or  not  all  his 
creditors  had  entered  into  and  bound 
themselves  by  a  composition  agreement 
KiDsing  V.  Bartholew  (C.  C.  1871)  Fed. 
Cas.  No.  7,831. 

A  finding  of  insolvency  by  a  referee 
in  bankruptcy,  on  the  evidence  taken 
before  him  as  a  special  master,  on  a 
petition  in  involuntary  bankruptcy,  will 
be  sustained,  under  the  rule  that  such 
findings  are  presumptively  correct,  un- 
less it  appears  that  it  rests  upon  an 
erroneous  theory  of  valuation  or  that 
controlling  testimony  was  disregarded. 
Chicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (1905)  141  Fed.  518, 
72  a  C.  A.  576,  15  Am.  Bankr.  Hep. 
804. 

46.  Examination  of  alleged  bankrupt. 

—In  involuntary  cases,  a  bankrupt  may 
be  examined  on  oatii  touching  his  es- 
tate and  property,  and  the  disposition 
thereof  by  him  prior  to  adjudication. 
TJ.  S.  V.  Coyle  (D.  C.  1916)  229  Fed. 
25a 

Referee  .in  bankruptcy,  appointed  as 
special  master,  held  to  have  full  pow- 
er and  authority  to  administer  oath  and 
conduct  examination  of  bankrupt  con- 
cerning his  property  and  its  disposi- 
tion.   Id. 

A  simple  denial  of  the  fact  of  in- 
solvency in  the  answer  by  an  alleged 
bankrupt,  who  had  previously  assign- 
ed all  his  property  for  the  benefit  of 
his  creditors,  not  accompanied  by  any 
affidafits,  schedules,  or  other  evidence, 
does  not  raise  such  an  issue  of  solven- 
cy as  is  contemplated  by  the  act.  Bray 
T.  Cobb  (D.  C.  1898)  91  Fed.  102,  1 
Am.  Bankr.  Rep.  153. 

The  failure  of  the  bankrupt  to  ap- 


pear and  submit  to  examination  will 
justify  the  presumption  of  insolvency 
against  him.  In  re  Perlhefter  (D.  C. 
1910)  177  Fed.  299,  25  Am.  Bankr. 
Rep.  576.  If  the  bankrupt  does  not 
appear  voluntarily,  he  may  be  called 
and  cross-examined  by  the  creditors. 
In  re  Coddington  (D.  O.  1902)  118 
Fed.  281,  9  Am.  Bankr.  Rep.  243.  But 
see  In  re  Thompson  (D.  C.  1910)  179 
Fed.  874,  24  Am.  Bankr.  Rep.  655, 
where  it  is  held  that  an  alleged  bank- 
rupt cannot  be  subjected  to  examina- 
tion on  written  interrogatories  before 
adjudication  at  the  instance  of  peti- 
tioning creditors. 

If  the  bankrupt  is  engaged  in  trade, 
he  is  required  to  produce  such  books, 
invoices,  and  other  accounts  as  should 
properly  be  kept  in  his  business  and 
which  are  necessary  to  show  the  char- 
acter and  amount  of  his  assets  and 
liabilities,  and  his  failure  to  do  so,  with- 
out satisfactory  explanation,  casts  upon 
him  the  burden  of  proving  his  solvency. 
Bogen  &  Trummel  v.  Protter  (1904) 
129  Fed.  533,  64  C.  C.  A.  63,  12  Am. 
Bankr.  Rep.  288.  Where  the  nature  of 
his  business  is  not  such  as  to  require 
him  to  keep  books  of  account,  im  the 
ordinary  or  mercantile  sense,  yet  the 
rule  of  the  statute  applies  to  such  pa- 
pers and  accounts  as  he  actually  does 
keep,  these  being  usually  the  best  evi- 
idence  of  the  existence  of  the  assets 
which  he  claims  and  relies  on  to  es- 
tablish his  solvency.  Cummins  Grocer 
Co.  V.  Talley  (1911)  187  Fed.  507,  109 
C.  C.  A.  273,  26  Am.  Bankr.  Rep. 
484. 

Where  the  'bankrupt  appears  with 
other  vidtnesses  and  is  examined,  and 
books  are  produced,  but  neither  the 
testimony  of  the  witnesses  nor  the  mat- 
ters shown  by  the  books  disclose  the 
actual  financial  condition  of  the  bank- 
rupt, this  is  not  a  compliance  with  the 
requirement  of  the  statute.  In  re 
American  Pub;  Co.  (1905)  15  OkL  177, 
79  Pac.  762. 


§  9588.  (Act  July  1,  1898,  c.  541,  §  4,  as  amended,  Act  Feb.  5,  1903, 
c.  487,  §  3,  and  Act  June  25,  1910,  c.  412,  §§  3,  4.)  Who  may 
become  bankrupts. 

Who  May  Become  Bankrupts. — a  Any  person,  except  a  munici- 
pal, railroad,  insurance,  or  banking  corporation,  shall  be  entitled 
to  the  benefits  of  this  act  as  a  voluntary  bankrupt. 

bAny  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated  com- 
pany, and  any  moneyed,  business,  or  commercial  corporation,  except  a 
municipal,  railroad,  insurance,  or  banking  corporation,  owing  debts  to 
the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an 
involuntary  bankrupt  upon  default  or  an  impartial  trial,  and  shall  be 
subject  to  the  provisions  and  entitled  to  the  benefits  of  this  Act. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers,  di- 
rectors, or  stockholders,  as  such,  from  any  liability  under  the  laws  of 
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a  State  or  Territory  or  of  the  United  States.     (30  Stat.  547.    32 
Stat.  797.    36  Stat.  839.) 


This  section,  as  originally  enacted,  was  as  follows: 

*'Who  May  Become  Bankrupts.— a  Any  person  who  owes  debts,  except  a  cor- 
poration, shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary  banlcrupt. 

"b  Any  natural  person,  except  a  wage-earner  or  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil,  any  unincorporated  company,  and  any  corpo- 
ration engaged  principally  in  manufacturing,  trading,  printing,  publishing,  or 
mercantile  pursuits,  owing  debts  to  the  amount  of  one  thousand  dollars  or  over, 
miay  be  adjudged  an  involuntary  bankrupt  upon  default  or  an  impartial  trial, 
and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits  of  this  Act. 
Private  bankers,  but  not  national  banks  or  banks  incorporated  under  State  or 
Territorial  laws,  may  be  adjudged  involuntary  bankrupts." 

It  was  amended  by  Act  Feb.  5,  1903,  c.  487*  §  3,  cited  above,  by  adding  at  the 
end  of  the  section  as  originally  enacted,  the  paragraph  beginning  "The  bank- 
ruptcy of  a  corporation,"  etc^  as  set  forth  here. 

Clauses  a  and  b  of  the  section  were  amended,  by  Act  June  25,  1910,  c.  412, 
{§  3,  4,  also  cited  above,  to  read  as  set  forth  here. 

Section  19  of  said  first  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat  801, 
provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it 
took  effect,  but  that  such,  cases  should  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  original  act. 

Section  14  of  said  second  amendatory  Act  June  25,  1910,  c  412,  36  Stat. 
842,  also  provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending 
when  it  took  effect,  but  that  such  cases  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  original  act  as  previously  amended. 

Notes  of  Deoiaioiis 


I.  Persona    subject    to    bankruptcy    law 

1.  voluntary   bankruptcy. 

2.  Involuntary    bankruptcy. 

3.  Aliens   and   Indians. 

4.  Married  women. 
6.  Insane  persons. 

6.  Infants. 

7.  Decedents'   estates* 

8.  Executors. 

9.  Wage-earners. 

10.  Farmers. 

II.  Second   bankruptcy. 

11.  Corporations   subject  to  bankruptcy 

law 

12.  Jurisdiction  of  corporations. 

13.  Effect    of    proceedings    for    dissolution 

under  state  law. 

14.  Corporations    amenable    to   bankruptcy 

law. 

16.  Trading  and  mercantile  corporations. 

16.  Manufacturing  corporations. 

17.  Banking  corporations. 

18.  Insurance  companies. 

15.  Mining  and  quarrying  companies. 
20.  Public  service  corporations. 

2L  Moneyed,  business,  and  commercial 
corporations. 

22.  Charitable,  religious,  and  other  corpo- 
rations not  for  profit. 

28..  Unincorporated    companies. 

I.  PERSONS  SUBJECT  TO  BANK- 
RUPTCY LAW 

I.  Voluntary  bankruptcy^— The  right 
of  voluntary  bankruptcy  is  open  to  all 
natural  persons,  without  distinction  as 
to  occupation  or  pursuit,  including  an 
officer  in  the  United  States  army.  Au- 
dubon V.  Shufeldt  (1901)  181  U.  S.  576, 
21  Sup.  Ct  735,  45  L.  Ed.  1009,  5  Am. 
Bankr.  Rep.  829.  A  state  court  will 
not  grant  an  injunction  restraining  a 
party  from  applying  for  the  benefits  of 
the  bankruptcy  law  on  his  voluntary  pe- 
tition. FUlingin  ▼.  Thornton  (1878) 
49   Ga.  384.     No  creditor  can  either 


compel  a  debtor  to  go  into  voluntary 
bankruptcy  or  compel  a  partner  to  pe- 
tition for  the  adjudication  of  his  co- 
partners. Nor  can  any  man  lawfully  be 
called  upon  to  show  cause  why  he 
should  not  go  himself,  or  put  anybody 
else,  into  voluntary  bankruptcy.  In 
re  Harbaugh  (D.  C.  1877)  15  N.  B.  K. 
246,  Fed.  Cas.  No.  6,045. 

Proceedings  in  voluntary  bankruptcy 
cannot  be  conducted  in  the  united 
names  of  parties  who  have  no  common 
interest  and  do  not  seek  a  common  de- 
cree, and  individuals  cannot  associate 
and  make  a  joint  and  several  petition 
with  a  view  to  a  separate  decree  in 
favor  of  each  applicant.  In  re  Mor- 
itz  (D.  O.  1842)  Fed.  Cas.  No.  9,814. 
But  where  the  system  of  community 
property  prevails,  a  husband  and  wife 
may  file  a  joint  petition  in  voluntary 
bankruptcy,  in  the  nature  of  a  partner- 
ship petition,  for  though  they  are  not 
exactly  partners,  yet  where  joint  debts 
and  obligations  are  contracted,  there 
is  a  joint  liability  such  as  will  sustain 
a  joint  petition.  In  re  Ray,  1  Nat. 
Bankr.  News,  276. 

The  fact  that  a  petitioner  in  volun- 
tary bankruptcy  owes  debts  of  a  fidu- 
ciary character,  which  would  not  be 
affected  by  his  discharge,  is  no  ob- 
jection to  his  being  adjudged  bankrupt 
and  obtaining  the  benefit  of  the  act,  if 
he  owes  other  debts  not  of  a  fiduciary 
character.  In  re  Tebbetts  (G.  O. 
1842)  Fed.  Oas.  No.  13,817.  If  the 
existence  of  at  least  one  debt  is  a  ju- 
risdictional necessity,  it  must  be  of 
such  a  kind  as  to  be  provable  in  bank- 
ruptcy, and  an  unliquidated  claim  for 
damages  for  a  personal  tort  is  not 
such  a  debt  In  re  Tates  (D.  O.  1902) 
114  Fed.  865,  8  Am.  Bankr.  Rep.  60. 
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A  petition  In  yolnntary  bankruptcy 
which  Bchedules  no  property  except 
sach  as  is  exempt  nnder  the  law  of  the 
state,  and  only  one. debt,  which  is  a 
judgment  from  which  the  petitioner 
would  not  be  released  by  a  discharge, 
fails  to  disclose  any  subject-matter  up- 
on which  the  court  can  act,  and  should 
be  dismissed  for  want  of  jurisdiction. 
In  re  Maples  (D.  G.  1901)  105  Fed. 
919,  5  Am.   Bankr.  Rep.  426. 

A  person  who  owes  but  one  debt,  and 
has  no  assets  to  which  a  trustee  Could 
take  title,  is  ncTertheless  entitied  to 
become  a  Toluntary  bankrupt.  In  re 
Schwaninger  (D.  C.  1906)  144  Fed. 
555. 16  Am.  Bankr.  Rep.  427. 

Where  a  petition  in  involuntary  bank- 
mptcy  was  filed,  and  the  debtor,  be- 
fore an  adjudication  thereon,  filed  his 
Tohintary  petition  and  was  duly  adjudg- 
ed bankrupt,  held,  that  the  pendency 
of  the  first  proceeding  was  no  bar  to 
the  institution  of  the  second,  and  that 
the  court  would  proceed  in  the  lat- 
ter, and  the  further  prosecution  of 
the  former  would  be  stayed.  In  re 
Flanagan  (D.  C.  1878)  Fed.  Oas.  No. 
4350. 

The  pendency  of  proceedings  in  insol- 
vency under  a  state  law,  on  the  debt- 
or's voluntary  petition,  begun  before 
the  passage  of  the  bankruptcy  act,  will 
not  be  ground  for  dismissing  the  debt- 
or's subsequent  voluntary  petition  in 
bankruptcy^  although  he  has  contract- 
ed no  new  debts,  when  it  appears  that 
one  or  more  of  the,  creditors  sched- 
uled by  the  bankrupt  are  citizens  of 
states  other  than  that  in  which  the  in- 
solvency proceedings  were  instituted. 
In  re  Mussey  (D.  C.  1900)  99  Fed.  71, 
3  Am.  Bankr.  Rep.  592. 

The  default  of  the  defendant  to  a 
petition  in  involuntary  bankruptcy, 
through  failure  to  appear,  does  not 
convert  the  proceeding  into  a  case  of 
voluntary  bankruptcy,  and  hence,  if  he 
belonged  to  one  of  the  exempt  classes, 
and  therefore  could  not  be  adjudged  in 
involuntary  proceedings,  he  cannot  be 
adjudged  on  default,  though  he  might 
have  filed  his  voluntary  petition  had 
he  so  chosen.  In  re  Taylor  (G.  G.  A. 
1900)  102  Fed.  728,  4  Am.  Bankr.  Rep. 
515. 

2.  iRvoluntary  bankraptcy.— A  natu- 
ral person  may  be  adjudged  an  involun- 
tary bankrupt,  although  he  is  not  ''en- 
gaged principally  in  manufacturing, 
trading,  printing,  publishing,  or  mer- 
cantfle  pursuits,*'  the  quoted  clause 
qoalifying  the  words  "any  corporation" 
only.  Cleage  by  Laidley  (1906)  149 
Fed.  346,  79  G.  O.  A.  284,  17  Am. 
Bankr.  Rep.  598.  See  In  re  Excelsior 
Cafe  Co.  (D.  0.  1910)  175  Fed.  294, 
23  Am.  Bankr.  Rep.  701. 

A  man  who  regularly  follows  two  oc- 
capations  is  not  at  the  time  of  the 
commission  of  an  act  of  bankruptcy 
chiefly  engaged  in  one  of  them  merely 
because  at  that  time  he  ia  giving  his 


principal  attention  to  it  rather  than 
to  his  other  pursuit.  In  re  Disney 
(D.  G.  1915)  219  Fed.  294. 

Whether  an  alleged  bankrupt  is  with- 
in a  class  of  persons  exempt  from  ad- 
judication in  involuntary  bankruptcy  is 
to  be  determined  as  of  the  date  of  the 
commission  of  the  act  of  bankruptcy 
charged  in  the  petition.  Flickinger  v. 
First  Nat  Bank  (1906)  145  Fed.  162, 
76  G.  G.  A.  132,  16  Am.  Bankr.  Rep. 
678;  In  re  Leland  (D.  G.  1910)  185 
Fed.  830,  25  Am.  Bankr.  Rep.  209; 
In  re  Disney  (D.  G.  1915)  219  Fed. 
294;  Virginia-Garolina  Ghemical  Go. 
V.  Shelhorse  (G.  G.  A.  1915)  228 
Fed.  493;  In  re  Folkstad  (D.  G. 
1912)  199  Fed.  868,  29  Am.  Bankr. 
Rep.  77.  Gompare,  as  holding  that  the 
question  must  be  determined  as  of  the 
time  when  the  debts  to  the  petitioning 
creditors  were  contracted.  Tiffany  v. 
La  Plume  Gondensed  Milk  Go.  (D.  G. 
1905)  141  Fed.  444,  15  Am.  Bankr. 
Rep.  413;  In  re  Burgin  (D.  G.  1909) 
173  Fed.  726,  22  Am.  Bankr.  Rep. 
574;  In  re  Grenshaw  (D.  G.  1907) 
156  Fed.  638,  19  Am.  Bankr.  Rep. 
502. 

While  the  primary  burden  is  on  the 
petitioning  creditors  to  show  that  the 
alleged  bankrupt  is  not  among  the  ex- 
empt classes,  yet  where  it  appears  that 
the  debtor,  who  claimed  to  be  a  farm- 
er, had  left  his  farm  more  than  14 
years  ago,  and  had  gone  into  other  ac- 
tive business,  in  which  he  continued  for 
several  years,  the  burden  shifted  to 
the  contestants  to  show  that  he  again 
regained  an  exempt  status.  In  re  Le- 
land (D.  G.  1910)  185  Fed.  830,  25  Am. 
Bankr.  Rep.  209. 

3.  Aliens  and  Indians^— An  alien,  as 
well  as  an  American  citizen,  may  be  ad- 
judged bankrupt  in  either  voluntary  or 
involuntary  proceedings.  In  re  Good- 
fellow  (D.  G.  1870)  Fed.  Gas.  No. 
5,536;  In  re  Burton  (D.  G.  1878)  Fed. 
Gas.  No.  2,214;  In  re  Boynton  (D. 
G.  1882)  10  Fed.  277;  Judd  v.  Law- 
rence (Mass.  1848)  1  Gush.  531:  Cut- 
ter V.  Folsom  (1845)  17  N.  H.  139. 

An  Indian,  maintaining  his  tribal  re- 
lations and  not  being  a  citizen,  may  be 
adjudged  bankrupt  on  hia  voluntary  pe- 
tition. In  re  Russie  (D.  G.  1899)  96 
f^ed.  609,  3  Am.  Bankr.  Rep.  6;  In 
re  Rennie,  1  Nat.  Bankr.  News,  335. 

4.  Married  women^— If,  by  the  laws 
of  the  state  of  her  domicile,  a  married 
woman  is  allowed  to  make  valid  and 
enforceable  contracts  in  the  way  of 
trade  or  business,  she  is  amenable  to 
the  bankruptcy  law,  and  in  any  case 
where  a  plea  of  coverture  would  not 
avail  her  in  an  action  on  the  debt,  she 
may  be  proceeded  against  in  bankrupt- 
cy. In  re  Kinkead  (D.  G.  1873)  Fed. 
Gas.  No.  7,824;  In  re  O'Brien  (G.  G. 
1873)  1  N.  B.  R  176,  Fed.  Gas.  No. 
10,397;  In  re  Lyons  (D.  G.  1874)  Fed. 
Gas.  No.  8,649;  In  re  GoUins  (D.  G. 
1873)  Fed.  Gas.  No.  3,006;  In  re  Rud- 
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deU  (D.  a  1872)  Fed.  Gas.  No.  12,- 
100. 

A  married  woman  who  la  a  partner 
In  her  hasband's  business,  or  who  en- 
gages in  business  in  her  own  name, 
by  her  husband  acting  as  her  agent, 
he  exercising  the  entire  control  and 
management  of  the  same  in  his  discre- 
tion, may  be  adjudged  bankrupt.  Gra- 
ham y.  Stark  (D.  G.  1869)  Fed.  Gas. 
No.  6,676;  In  re  Steele  (D.  G.  1899)  98 
Fed.  78,  3  Am.  Bankr.  Bep.  649. 

Where  a  married  woman  has  entire 
control  over  her  separate  estate,  wheth- 
er owned  before  marriage  or  since  ac- 
quired, and  may  make  contracts  in  re- 
spect to  the  same,  enforceable  either  at 
law  or  in  equity,  and.  may  engage  in 
trade,  using  her  own  name,  and  she 
forms  a  business  partnership  with  her 
husband,  contributing  her  separate  mon- 
ey to  the  capital  of  the  concern  and 
her  time  and  skill  to  the  management 
of  its  affairs,  the  firm  may  be  adjudg- 
ed bankrupt,  and  semble  that  the  wife 
may  be  so  adjudged  individually.  In 
re  Eankead  (D.  G.  1873)  Fed.  Gas.  No. 
7,824. 

Where  a  married  woman  was  author- 
ized by  her  husband  to  carry  on  busi- 
ness as  a  partner  with  other  members 
of  a  firm,  and  was  separate  in  prop- 
erty from  her  husband,  it  was  not  nec- 
essary to  make  the  husband  a  party  to 
a  proceeding  in  involuntary  bankrupt- 
cy against  the  firm.  Lastrapes  ▼. 
Blanc  (G.  G.  1878)  Fed.  Gas.  No.  8,- 
100. 

The  bankruptcy  act  authorizes  the 
adjudication  of  a  married  woman  as  an 
involuntary  bankrupt,  where  she  is  en- 
gaged in  business  on  her  own  account 
and  owes  business  obligations  of  the 
amount  required  by  the  statute,  for 
which  her  separate  property  would  be 
liable  in  equity  though  not  at  law. 
MacDonlad  v.  Tefft-Weller  Go.  (1904) 
128  Fed.  381,  63  G.  G.  A.  123,  65  L. 
R.  A.  106,  11  Am.  Bankr.  Rep.  800. 

If  the  laws  of  the  particular  state 
have  not  removed  the  common-law  dis- 
abilities of  a  married  woman,  so  that 
she  is  still  incompetent  to  contract,  a 
petition  in  bankruptcy  will  not  lie 
against  her,  at  least  where  it  is  not 
shown  that  she  has  a  separate  estate. 
In  re  Goodman  (D.  G.  1873)  Fed.  Gaa. 
No.  6,540. 

If  the  laws  of  the  state  are  such  that 
a  married  woman  had  no  power  to 
contract  the  particular  debts  claimed 
by  the  petitioning  creditors,  and  such 
debts  are  not  legally  binding  upon  her, 
such  debts  are  not  provable  in  bank- 
ruptcy and  wlQ  not  support  a  petition, 
and  therefore  she  may  plead  her  cover- 
ture to  defeat  them,  and  cannot  be  ad- 
judged bankrupt.  In  re  Slicbter  (D. 
G.  1869)  2  N.  B.  R.  336,  Fed.  Gas.  No. 
12,943. 

A  petition  in  involuntary  bankruptcy 
was  filed  against  an  alleged  bankrupt, 
a  married  woman  having  a  separate 
estate,  founded  on  the  nonpayment  of 
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certain  promissory  notes  made  by  her. 
Held,  that  inasmuch  as  it  did  not  ap- 
pear on  the  face  of  the  notes  that  it 
was  her  intention  .to  bind  her  separate 
estate,  and  there  being  no  allegation 
that  they  were  given  for  the  benefit  of 
her  separate  estate,  or  in  the  course 
of  trade,  the  petition  must  be  dismiss- 
ed, but  with  leave  to  amend  on  pay- 
ment of  costs.  In  re  Rowland  (D.  G. 
1868)  2  N.  B.  B.  857,  Fed.  Gas.  No. 
6,791. 

A  married  woman,  where  no  fraud 
is  intended,  may  take  advantage  of 
bankruptcy  with  respect  to  debts  con- 
tracted while  she  was  sole.  Lawver  ▼• 
Gladden  (Pa.  1885)  1  Aa  659. 

5.  Intane  persons.— A  court  of  bank- 
ruptcy is  not  deprived  of  jurisdiction - 
in  an  involuntary  proceeding  by  an  ad- 
judication in  a  state  court,  in  proceed- 
ings Instituted  after  the  filing  of  the 
petition,  that  the  alleged  bankrupt  ia 
insane,  and  has  been  insane  since  a 
time  prior  to  the  alleged  act  of  bank- 
ruptcy set  out  in  the  petition,  nor  is 
such  adjudication  condusive  on  the 
bankruptcy  court,  but  the  issue  of  in- 
sanity may  be  tried  under  the  defense 
that  the  defendant  did  not  commit  the 
alleged  act  of  bankruptcy.  In  re  Ward 
(D.  G.  1908)  161  Fed.  755,  20  Am. 
Bankr.  Rep.  482;  In  re  Kehler  (D. 
G.  1907)  153  Fed.  235,  18  Am.  Bankr. 
Rep.  596. 

It  is  a  good  defense  to  a  petition  in 
involuntary  bankruptcy  that  the  de- 
fendant was  insane  at  the  time  of  the 
commission  of  the  alleged  act  of  bank- 
ruptcy, and  therefore  legally  incapable 
of  forming  an  intent  to  defraud  cred- 
itors, give  a  preference,  or  otherwise 
commit  an  act  of  bankruptcy.  In  re 
Ward  (D.  G.  1908)  161  Fed.  755,  20 
Am.  Bankr.  Rep.  482;  In  re  Kehler  (D. 
G.  1907)  153  Fed.  235.  18  Am.  Bankr. 
Rep.  596;  In  re  Funk  (D.  G.  1900) 
101  Fed.  244,  4  Am.  Bankr.  Rep.  96; 
In  re  Marvin  (G.  G.  1871)  Fed.  Gas. 
No.  9,178;  In  re  Weitzel  (D.  G.  1876) 
Fed.  Gas.  No.  17,365;  In  re  Pratt  (D. 
G.  1872)   Fed.  Gas.  No.  11,371. 

An  insane  person  is  not  capable  of 
maintaining  a  voluntary  petition  in 
bankruptcy,  since  he  is  incapable  of 
performing  the  duties  and  assumin^r 
the  burdens  and  obligations  which  ac- 
company the  benefits  to  be  derived  from 
the  operation  of  the  bankruptcy  law. 
In  re  Bisenberg  (D.  G.  1902)  117  Fed. 
786,  8  Am.  Bankr.  Rep.  551. 

The  fact  that  a  person  has  been  de- 
clared a  lunatic  by  the  proper  court 
of  a  state,  and  a  guardian  appointed 
for  him,  will  not  invalidate  the  ac- 
tion of  the  bankruptcy  court  in  sub- 
sequently passing  an  adjudication  of 
bankruptcy  upon  him  on  his  own  peti- 
tion; for  the  decree  of  the  state  court 
merely  establishes  the  fact  that  he  was 
a  lunatic  at  the  time  it  was  made,  and 
does  not  exclude  the  supposition  that 
he  may  since  have  become  sane.  Saun- 
ders T.  MitcheU  (1883)  61  Miss.  821. 
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Bat  compare  In  re  Funk  (D.  G.  1900) 
101  Fed.  244,  4  Am.  Bankr.  Rep.  96. 

6.  Infants^— An  infant  cannot  be  ad- 
judged bankrupt  either  upon  his  own 
petition  or  upon  the  prosecution  of  his 
creditors.  In  re  Duguid  (D.  C.  1900) 
100  Fed.  274,  3  Am.  Bankr.  Rep.  794; 
In  re  Derby  (D.  C.  1872)  Fed.  Gas. 
No.  3,815.  Gompare  In  re  Book  (G.  G. 
1843)  Fed.  Gas.  No.  1,637.  No  person 
can  be  made  bankrupt  on  the  basis  of 
his  owing  debts  which  he  is  not  liable 
at  law  to  pay.  In  re  EidemiUer  (D. 
G.  1900)  105  Fed.  595,  5  Am.  Bankr. 
Rep.  570.  The  giying  of  a  mortgage, 
or  a  transfer  of  property,  by  an  infant 
cannot  constitute  an  act  of  bankruptcy 
ou  which  he  may  be  adjudged  bankrupt, 
since  it  is  subject  to  be  avoided  or  dis- 
affirmed by  him  on  reaching  his  ma- 
jority. In  re  Derby  (D.  G.  1872)  Fed. 
Gas.  No.    3,815:     * 

A  minor  cannot  come  into  court  aft- 
er  attaining  his  majority,  and,  by  a  pe- 
tition to  that  effect,  ratify  and  confirm 
involuntary  proceedings  begun  against 
him  during  his  minority.  If  the  court 
of  bankruptcy  never  acquired  jurisdic- 
tion of  his  person,  jurisdiction  cannot 
be  thus  retroactively  conferred  upon  it. 
In  re  Derby  (D.  G.  1872)  Fed.  Gas. 
No.  3315. 

Where  the  law  of  the  state  (Gode 
Iowa  1897,  I  8190)  provides  that  a 
minor  may  not  disafBrm  his  contrasts 
on  reaching  full  age  when,  ''from  his 
having  engaged  in  business  as  an  adult, 
the  other  party  had  good  reason  to 
believe  him  capable  of  contracting/'  if 
a  minor  engages  in  business  as  a  mer- 
chant, and  parties  consequently  assume 
that  he  is  of  full  age,  and  4eal  with 
him  in  that  belief,  no  inquiry  or  rep-* 
resentation  being  made  as  to  his  minori- 
ty, he  becomes  absolutely  liable  for 
the  debts  contracted  in  such  business, 
and  may  be  adjudged  bankrupt  on  his 
own  petition,  though  still  an  infant 
In  re  Brice  (D.  G.  1899)  93  Fed.  942, 
2  Am.  Bankr.  Rep.  197. 

The  provision  of  the  bankruptcy  act 
that  it  shall  be  applicable  to  a  person 
who  "owes  debts"  has  reference  to  an 
obligation  for  which  a  debtor  is  legally 
liable,  and  hence  the  act  includes  an 
infant  if  he  owes  debts  for  which  his 
property  is  legally  chargeable.  In  re 
Walrath  (D.  C.  1910)  175  Fed.  243, 
24  Am.  Bankr.  Rep.  541. 

Where  proceedings  in  bankruptcy  are 
instituted  against  a  firm,  and  it  appears 
that  one  of  the  partners  is  a  minor,  an 
adjudication  may  be  made  against  the 
adnlt  partners  and  against  the  firm  as 
inch,  and  the  partnership  property 
and  the  separate  estated  of  the  adult 
partners  may  be  administered  in  bank- 
raptcy,  but  no  adjudication  can  be 
made  against  the  infant  partner,  as  to 
whom  the  petition  must  be  dismissed. 
Jenmngs  v.  Stannus  (1911)  191  Fed. 
347,  112  G.  G.  A.  91,  27  Am.  Bankr, 
Bep.  384;  In  re  Duguid  (D.  G.  1900) 
100  Fed.  274,  3  Am.  Bankr.  Rep.  794; 


In  re  Dunnigan  (D.  G.  1899)  95  Fed. 
428,  2  Am.  Bankr.  Hep.  628. 

7.  Decedents'  estates.— The  bankrupt- 
cy act  does  not  authorize  the  institution 
of  proceedings  against  the  estate  of  a 
deceased  person,  nor  provide  for  the 
administration  of  such  an  estate  in  the 
court  of  bankruptcy,  nor  does  the  court 
acquire  jurisdiction  of  the  estate  of  a 
decedent  by  proceedings  against  a  part- 
nership of  which  he  was  a  member. 
Adams  v.  TerreU  (G.  G.  1880)  4  Fed. 
796;  In  re  Daggett  (D.  0.  1873)  8  N. 
B.  R.  287,  Fed.  Gas.  No.  3,535. 

An  adjudication  in  bankruptcy  against 
a  firm,  on  the  voluntary  petition  of  one 
of  the  partners,  is  void  when  it  appears 
that  the  firm  had  been  dissolved  by  the 
death  of  the  other  partner.  In'  re 
Temple  (D.  G.  1876)  Fed.  Gas.  No. 
13,825. 

8.  Executors^— A  testator,  who  was 
engaged  in  business  as  a  private  bank- 
er, made  his  wife  his  general  executrix, 
but  by  a  codicil  to  his  will  nominated 
two  other  persons  as  his  executors  for 
the  limited  purpose  of  winding  up  his 
.business,  and  clothed  them  with  the 
powers  necessary  to  carry  on  the  busi- 
ness to  effect  that  object  without  inju- 
ry to  his  estate  or  to  his  customers. 
These  persons  qualified  and  carried 
on  the  business  for  some  time,  until 
forced  by  a  financial  panic  to  suspend 
business  and  stop  payment,  and  a  peti- 
tion in  bankruptcy  was  filed  against 
them.  Held,  that  it  must  be  dismissed, 
as  t)us  was  not  one  of  the  dass  of  ex- 
ecutorships designed  to  be  administer- 
ed under  the  bankruptcy  act.  Graves 
V.  Winter  (D.  G.  1874)  9  N.  B..R.,357, 
Fed.  Gas.  No.  5,710. 

9.  Wage-earners.  — The  question 
whether  a  person  petitioned  against  in 
involuntary  bankruptcy  is  exempt  in 
the  character  of  a  wage -earner  de- 
pends upon  his  status  as  to  occupation 
at  the  time  the  alleged  act  of  bank- 
ruptcy was  committed.  Virglnia-Garo- 
lina  Ghemical  Go.  v.  Shelhorse  (G.  G. 
A.  1915)  228  Fed.  493. 

While  a  farmer  is  exempt  from  in- 
voluntary bankruptcy,  whatever  may  be 
his  other  interests,  if  farming  is  Ms 
chief  occupation,  a  wage-earner  is  ex- 
empt only  when  he  actually  pursues  the 
calling  which  that  term  prescribes,  and 
a  wage-earner  is  an  employ^,  and  this 
implies  service  for  another  which  is 
substantially  exclusive.     Id. 

One  who  is  engaged  in  manufactur- 
ing and  trading  pursuits  does  not  be- 
come a  wage- earner,  so  as  to  be  ex- 
empt from  involuntary  bankruptcy, 
merely  because,  while  so  engaged,  he 
also  earns  wages  by  working  for  an- 
other in  a  different  occupation.  In  re 
Naroma  Ghocolate  Go.  (D.  G.  1910) 
178  Fed.  383,  24  Am.  Bankr.  Rep.  154. 

One  whose  occupation  is  that  of  sec- 
retary and  financial  manager  for  a  cor- 
poration at  a  salary  of  $100  a  month, 
and  who  has  no  other  business,  is  ex- 
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eoipt  from  adjudication  in  bankruptcy, 
as  a  wage-earner,  though  he  is  abio  a 
stockholder  in  the  corporation,  from 
which,  however,  he  derives  no  income. 
In  re  Pilger  (D.  C.  1902)  118  Fed.  206, 
9  Am.  Bankr.  Rep.  244. 

One  who  owns  a  team  of  horses  and 
wagons  and  a  plow,  and  who  works  by 
the  day  for  different  employers  as  he 
can  obtain  work,  earning  usually  not 
more  than  $15  a  week,  and  who  works 
alone  when  he  cannot  find  work  for  his 
team,  is  not  an  independent  contractor, 
but  a  wage-earner.  In  re  Yoder  (D.  O. 
1904)  127  Fed.  894,  11  Am.  Bankr. 
Rep.  445. 

Alleged  bankrupt  held  not  a  bona  fide 
wage-earner  when  acts  of  bankruptcy 
were  committed,  though  business  for- 
merly conducted  by  him  had  dwindled 
in  volume  and  about  that  time  he  enter- 
ed the  employment  of  another.  Vir- 
ginia-Carolina Chemical  Co.  v.  Shel- 
horse  (C.  C.  A.  1915)  228  Fed.  493. 

A  teacher  of  music,  who  charges  and 
receives  a  fixed  price  per  lesson  or  per 
hour  of  instruction,  is  not  exempt  from 
proceedings  in  bankruptcy  in  the  char* 
acter  of  a  wage-earner,  though  his 
earnings  do  not  exceed  $1,500  per  an- 
num. First  Nat.  Bank  v.  Barnum  (D. 
C.  1908)  160  Fed.  245,  20  Am.'  Bankr. 
Rep.  439. 

Where  an  alleged  bankrupt  had  en- 
gaged in  a  mercantile  business  in  which 
he  had  contracted  debts,  and  thereafter 
acquired  property  by  inheritance,  worth 
$40,000,  which  he  immediately  assign- 
ed to  his  brother  for  $180,  and  during 
the  year  the  assignment  was  made  re- 
ceived wages  for  his  services  exceeding 
$1,500  per  annum,  he  was  not  exempt 
from  adjudication  in  bankruptcy  as  a 
wage-earner.  In  re  Wakefield  (D.  0. 
1910)  182  Fed.  247,  25  Am.  Bankr. 
Rep.  118. 

Where  the  defendant  in  a  petition  in 
involuntary  bankruptcy  nominally  drew 
a  salary  of  $900  a  year  as  president 
of  a  corporation,  but  owned  two-thirds 
of  the  stock  of  the  corporation,  and 
drew  more  than  $2,000  a  year  from  its 
earnings,  preceding  the  institution,  of 
the  bankruptcy  proceedings,  and  ke  was 
also  in  the  business  of  buying  and  sell- 
ing real  estate,  his  holdings  outside  the 
corporation  being  worth  nearly  $90,000, 
he  was  not  exempt  as  a  wage-earner. 
Carpenter  v.  Cudd  (1909)  174  Fed. 
603,  98  C.  C.  A.  449,  23  Am.  Bankr. 
Rep.  463. 

Where  an  alleged  bankrupt  received 
$100  a  month  and  his  expenses  while 
traveling  and  it  was  proved  that  his 
employer's  agreement  to  pay  his  ex- 
penses was  worth  $40  a  month  to  him, 
his  compensation  exceeded  $1,500  a 
year,  and  he  was  therefore  not  exempt 
as  a  wage-earner  from  bankruptcy  ad- 
judication under  Bankr.  Act  1898,  S  If 
subsec.  27.  In  re  Hurley  (D.  C.  1913) 
204  Fed.  126. 

10.  Farmers.— The  provision  of  the 
act  exempting  from  involuntary  bank- 
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ruptcy  persons  engaged  chiefly  in  farm- 
ing or  the  tillage  of  the  soil  applies 
only  to  natural  persons  and  partner- 
fihips,  not  to  corporations.  In  re  Lake 
Jackson  Sugar  Co.  (D.  C.  1904)  129 
Fed.  640. 

A  person  "engaged  chiefly  in  farming 
or  the  tillage  of  the  soil"  does  not  com- 
mit an  act  of  bankruptcy,  nor  become 
subject  to  adjudication  in  bankruptcy, 
by  making  a  general  assignment  for  the 
benefit  of  his  creditors.  Olive  v.  Ar- 
mour (C.  C.  A,  1909)  167  Fed.  517.  21 
Am.  Bankr.  Rep.  901. 

A  person  engaged  in  trade  or  some 
other  nonexempt  pursuit,  and  who  com- 
mits an  act  of  bankruptcy,  cannot 
evade  the  statute  by  engaging  in  farm- 
ing and  making  that  his  chief  occupa- 
tion, after  the  act  of  bankruptcy  and 
before  the  filing  of  the  petition  against 
him.  In  re  Mackey  (D.  C.  1901)  110 
Fed.  355,  6  Am.  Bankr.  Rep.  577;  In 
re  Luckhardt  (D.  C.  1900)  101  Fed. 
807,  4  Am.  Bankr.  Rep.  307. 

A  man  who  regularly  follows  two  oc- 
cupations, one  of  them  being  farming, 
is  not,  at  the  time  of  the  commission 
of  an  act  of  bankruptcy,  chiefiy  engag- 
ed in  one  of  those  occupations  merely 
because  at  that  time  he  is  giving  his 
principal  attention  to  it  rather  than  to 
his  other  pursuit.  In  re  Disney  (D.  G. 
1915)  219  Fed.  294. 

If  a  person's  main  occupation  is  some 
form  of  agriculture,  he  is  exempt  from 
the  bankruptcy  law,  though  he  may  de- 
vote some  minor  part  of  his  time  to  in- 
cidental pursuits,  and  thereby  supple- 
ment his  income.  In  re  Mackey  (D.  C. 
1901)  110  Fed.  355,  6  Am.  Bankr.  Rep. 
577. 

In  determining  whether  one  sought 
to  be  adjudged  an  involuntary  bank- 
rupt is  chiefly  engaged  in  the  exempt 
occupation  of  farming,  aU  his  pursuits 
must  be  considered  as  a  whole,  though 
he  is  merely  a  partner  as  to  some  of 
them.  American  Agricultural  Chemi- 
cal Co.  V.  Brinkley  (1912)  194  Fed. 
411,  114  O.  C.  A.  373,  27  Am.  Bankr. 
Rep.  438. 

One  who  resides  with  his  family  on 
a  farm  and  cultivates  it,  and  derives 
his  main  support  from  it,  is  a  farmer, 
though  he  is  also  the  publisher  of  a 
weekly  newspaper  and  the  proprietor 
of  patent  medicines.  McCue  v.  Tun- 
stead  (1884)  65  Cal.  506,  4  Pac.  510. 
Or  the  owner  of  a  small  store,  from 
which  he  derives  a  profit,  but  small  in 
comparison  with  the  income  from  his 
farm.  Rise  v.  Bordner  (D.  C.  1905) 
140  Fed.  566,  15  Am.  Bankr.  Rep.  297. 

A  person  whose  principal  occupation 
is  the  raising  of  cattle,  sheep,  hogs,  or 
other  live  stock  for  the  market,  his 
farm  being  devoted  to  use  as  pasture 
land  and  for  raising  grass,  hay,  and 
corn  with  which  to  feed  and  fatten  the 
stock,  is  exempt  from  the  bankruptcy 
law,  .being  a  "farmer"  though  not  a 
tiller  of  the  soil,  and  does  not  lose  this 
character  by  the  fact  that  he  incidental- 
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jy  supplements  the  products  of  his  own 
farm  by  the  purchase  of  fodder  for  the 
stock,  nor  by  the  fact  that  he  does  not 
entirely  restrict  his  operations  to  cat- 
.tle  raised  on  his  own  land.  In  re  Dwy* 
er  (a  C.  A.  1911)  184  Fed.  880,  26 
Am.  Bankr.  Rep.  913;  In  re  Thompson 
(D.  C.  1900)  102  Fed.  287,  4  Am. 
Bankr.  Rep.  340.  But  one  whose 
chief  occupation  is  the  purchase  and 
sale  of  live  stock,  and  who  uses  his 
lands  as  a  mere  feeding  station,  and, 
even  for  the  maintenance  of  the  cattle 
while  on  his  lands,  relies  chiefly  on 
purchased  supplies,  is  not  engaged  in 
either  farming  or  the  tillage  of  the  soil, 
but  is  a  trader.  Bank  of  Dearborn  ▼. 
Matney  (D.  C.  1904)  132  Fed.  75,  12 
Am.  Bankr.  Rep.  482;  In  re  Brown 
(D.  O.  1904)  13a  Fed.  706,  13  Am. 
3ankr.  Rep.  140. 

A  farmer  does  not  cease  to  be  en- 
gaged chiefly  in  farming  because  he  es- 
.tablishes  a  dairy  as  one  of  tiie  branches 
of  his  industry,  to  utilize  .the  products 
of  his  farm  and  convert  them  to  profit- 
able uses,  nor  because  he  may  sell  the 
products  of  his  dairy  at  retail.  But 
one  is  not  exempt  as  a  farmer  whose 
business  is  to  maintain  a  herd  of  cows 
and  sell  the  milk,  owning  no  farm,  but 
only  the  bam  in  which  they  are  kept, 
and  buying  from  others  the  grain  and 
other  forage  to  maintain  them.  Gregg 
•▼.  MitcheU  (1909)  166  Fed.  725,  92  G. 
C.  A.  415,  20  li.  R.  A.  (N.  S.)  148,  21 
Am.  Bankr.  Rep.  659.  . 

Evidence  held  to  require  a  finding  that 
a  bankrupt  firm,  operating  a  canning 
factory  and  canning  produce  partially 
ntised  on  its  farm,  was  not  chiefly  en- 
gaged in  farming,  nor  were  the  mem- 
ters  of  the  firm,  except  one,  so  chiefly 
engaged,  and  hence  ,the  firm  and  the 
partners,  with  such  exception,  were 
subject  to  adjudication  in  bankruptcy. 
In  re  Disney  (D.  C.  1915)  219  Fed. 
294. 

Persons  who  reside  upon  and  culti- 
vate land  as  partners,  on  which  they 
raise  fruit  and  vegetables  of  the  talue 
of  several  thousand  dollars  a  year, 
which  constitutes  by  far  the  greater 
part  of  their  income,  are  engaged  chief- 
ly in  farming  or  the  tillage  of  the  soil, 
within  the  meaning  of  the  bankruptcy 
act,  and  are  not  subject  to  adjudication 
in  bankruptcy,  although  they  may  also 
realize  a  few  hundred  dollars  each  year 
from  other  and  incidental  occupations. 
In  re  Terry  (D.  O.  1913)  208  Fed.  162. 

If  a  man's  principal  occupation  is  the 
;nanagement  and  control  of  a  large 
plantation,  which  he  owns,  upon  which 
he  resides,  and  upon  which  he  relies  for 
his  income,  he  is  engaged  chiefly  in 
farming,  and  it  is  not  material  that 
part  of  the  property  is  Tented  to  ten- 
ants, the  owner  exercising  supervision 
and  control  of  their  operations,  nor  that, 
as  to  the  rest,  the  manual  labor  is  per- 
fonned  by  hired  servants,  the  owner 
himself  not  personally  working  on  the 
land.     Wulbem  y^  Drake   (1903)   120 


Fed.  493,  56  0.  C.  A.  643,  9  Am.  Bankr. 
Rep.  695. 

One  having  regular  clerical  employ- 
ment in  a  city,  but  whose  home  is  upon 
a  farm,  where  he  spends  his  Sundays 
and  one  night  in  each  week,  the  man- 
agement of  which  is,  in  his  absence,  in 
the  hands  of  men  hired  by  him  for  the 
purpose,  is  not  a  farmer.  Johnson  v. 
London  Guaranty  &  Accident  Co. 
(1897)  115  Mich.  91,  72  N.  W.  1115,  40 
li.  R.  A.  440,  69  Am.  St  Rep.  549. 

The  owner  of  a  farm,  who  does  not 
work  it  himself,  but  lets  it  to  a  tenant, 
retaining  a  general  supervision  to  the 
"extent  of  seeing  that  the  tenant  car- 
ries on  the  work  as  agreed,  but  taking 
no  active  direction  or  control,  and  who 
has  no. active  business  of  any  kind  ex- 
cept looking  after  his  investments,  is 
not  "engaged  in  farming"  so  as  to  be 
exempt  from  involuntary  bankruptcy. 
In  re  Leland  (D.:  0.  1910)  185  Fed. 
830,  25  Am.  Bankr.  Rep.  209;  In  re 
Matson  (D.  C.  1903)  123  Fed.  743,  10 
Am.  Bankr.  Rep.  473.  And  see  In  re 
Hoy  (D.  C.  1905)  137  Fed.  175,  14 
Am.  Bankr.  Rep.  648. 

Where  the  title  to  a  farm  stands  in 
the  name  of  a  wife,  and  she  performs 
only  such  services  as  are  generally 
performed  by  the  wives  of  farmers, 
xhe  husband  taking  full  charge  of  the 
farming  operations,  the  wife  is  not 
"engaged  chiefly  in  farming."  In  re 
Johnson  (D.  C.  1907)  149  Fed.  864,  18 
Am.  Bankr.  Rep.  74. 

Whether  an  alleged  bankrupt  was 
chiefly  engaged  in  farming,  and  there- 
fore exempt  from  involuntary  bank- 
ruptcy aidjudication,  must  be  determined 
as  of  the  time  when  he  committed  the 
act  of  bankruptcy  charged.  In  re  Dis- 
ney (D.  C.  1915)  219  Fed.  294. 

M.  Second  bankruptcy.— The  provi- 
sion of  the  bankruptcy  act  which  for- 
bids the  granting  of  a  discharge  if  the 
bankrupt  has,  in  voluntary  proceed- 
ings, been  granted  a  discharge  within 
six  years,  is  not  retroactive  as  ap- 
plied to  cases  where  the  first  proceed- 
ings were  had  prior  to  its  enactment, 
as  it  creates  no  new  offense  and  im- 
poses no  new  penalties,  but  only  fixes 
new  conditions  of  discharge  in  the  case 
of  petitions  filed  after  its  passage.  In 
re  Carleton  (D.  C.  1904)  131  Fed.  146, 
12  Am.  Bankr.  Rep.  475. 
*  A  bankrupt  who  has  not  been  dis- 
charged, or  to  whom  a  discharge  has 
been  refused,  and  who  has  contracted 
new  debts  sufficient  in  amount  to  give 
the  court  jurisdiction,  may  file  a  second 
petition  in  bankruptcy ;  but  .a  discharge 
under  such  new  petition  will  apply  only 
to  new  debts  and  to  such  old  debts  as 
had  been  proved  anew.  In  re  Drisko 
(D.  C.  1875)  Fed.  Cas.  No.  4090. 

The  denial  of  a  bankrupt's  applica- 
tion for  discharge  renders  the  issue  as 
to  his  right  to  a  discharge  res  judicata 
as  to  debts  which  were  provable  in  that 
proceeding,  and  his  failure  to  apply  for 
a  disdiarge  has  the  same  effect.    In  re 
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PaUian  (D.  O.  1909)  171  Fed.  595,  22 
Am.  Bankr.  Bep.  518.  Hence  where,  in 
a  subsequent  voluntary  proceeding,  the 
bankrupt  schedules  the  same  debts  and 
the  same  assets,  the  second  proceed- 
ing is  a  manifest  attempt  to  evade  the 
e£fect  of  the  former,  and  should  be  dis- 
missed, or  the  bankrupt  should  be  re- 
strained by  the  court  from  prosecuting 
a  second  application  for  a  discharge. 
But  where  a  considerable  time  has 
elapsed,  and  new  debts  are  also  sched- 
'  uled,  the  bankrupt  has  the  right  to 
maintain  the  proceeding  as  to  those, 
and  an  order  granting  a  stay  should  be 
limited  accordingly.  In  re  Kuffler 
(1907)  151  Fed.  12,  80  O.  O.  A.  508, 
18  Am.  Bankr.  Rep.  16;  In  re  PuUian 
(D.  G.  1909)  171  Fed.  595,  22  Am. 
Bankr.  Rep.  513. 

II.  CORPORATIONS  SUBJECT  TO 
BANKRUPTCY  LAW 

12.  Jurisdiction    of    oorporations.^A 

petition  in  involuntary  bankruptcy 
against  a  corporation  which  does  not 
show,  that  it  belongs  to  one  or  other 
of  the  classes  of  corporations  enumer- 
ated in  the  statute  as  being  subject  to 
proceedings  in  bankruptcy  is  not  suffi- 
cient to  support  an  adjudication.  In  re 
Oregon  Bulletin  Printing  &  Pub.  Co. 
(C.  O.  1876)  Fed.  Gas.  No.  10,561. 

It  is  within  the  jurisdiction  of  the 
court  of  bankruptcy  to  determine  wheth- 
er or  not  the  respondent  corporation  is 
amenable  to  involuntary  bankruptcy,  in 
view  of  the  nature  of  its  business  or 
occupation.  T.  B.  Hill  Go.  v.  Gontrac- 
tors'  Supply  &  Equipment  Go.  (1910) 
156  lU.  App.  270. 

The  same  proportion  of  creditors,  in 
number  and  amount,  must  join  in  a  pe- 
tition in  involuntary  bankruptcy  against 
a  corporation  as  are  required  in  the 
case  of  a  natural  person.  In  re  Leav- 
enworth Sav.  Bank  (C.  G.  1876)  Fed. 
Gao.  No.  8,165;  In  re  Oregon  Bulletin 
Printing  &  Pub.  Go.  (G.  G.  1876)  Fed. 
Gas.  No.  10,561. 

Jurisdiction  of  voluntary  proceedins^ 
by  corporation  having  domicile  and  resi- 
dence In  district  held  to  be  taken,  not- 
withstanding earlier  filing  of  involun- 
tary petition  in  another  district,  where 
It  was  claimed  to  have  a  place  of  busi- 
ness. In  re  R.  H.  Pennington  &  Go. 
(D.  G.  1915)  228  Fed.  388. 

Insolvency  is  not  a  necessary  prereq- 
uisite to  the  filing  of  a  voluntary  peti- 
tion for  bankruptcy  adjudication  against 
a  corporation.  In  re  Foster  Paint  & 
Varnish  Go.  (D.  G.  1914)  210  Fed.  652. 

13.  Effect  of  proceedings  for  dissoiu- 
tion  under  state  law.— A  corporation 
which  Is  subject  to  the  provisions  of 
the  act,  and  has  committed  an  act  of 
bankruptcy,  and  which  is  in  existence 
when  die  petition  against  it  is  filed  and 
when  the  proper  papers  are  served  on 
its  proper  officer,  cannot  oust  the  ju- 
risdictibn  of  the  court  of  bankruptcy 
to  proceed  to  an  adjudication  on  the 
return  day,  because  a  decree  dissoly 
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ing  the  corporation  has  been  made  after 
such  service  and  before  such  return 
day.  Scheuer  v.  Smith  &  Montgomery 
Book  &  Stationery  Go.  (1901)  112  Fed. 
407,  50  G.  G.  A.  312,  7  Am.  Bankr. 
Bep.  384;  Piatt  v.  Archer  (G.  G.  1872) 
Fed.  Gas.  No.  11,213. 

The  federal  court  has  power  to  de- 
clare a  corporation  bankrupt,  notwith- 
standing its  dissolution  by  decree  of  a 
state  court,  and  the  appointment  of  a 
receiver  to  wind  up  its  affairs,  before 
the  commencement  of  the  proceedings  in 
bankruptcy,  provided  that  such  pro- 
ceedings are  begun  within  four  months 
after  sudi  dissolution,  that  being  the 
time  within  which  an  act  of  bankruptcy 
must  be  alleged.  Morehouse  v.  Giant 
Powder  Go.  (G.  G.  A.  1913)  206  Fed. 
24;  In  re  Hunger  Vehicle  Tire  Co, 
(1908)  159  Fed.  901,  87  G.  G.  A.  81, 
19  Am.  Bankr.  Rep.  785;  Tiffany  v. 
La  Plume  Gondensed  Milk  Go.  (D.  G. 
1905)  141  Fed.  444,  15  Am.  Bankr. 
Rep.  413;  X^  re  Belfast  Mesh  Under- 
wear Go.  (D.  G.  1907)  153  Fed.  224. 
18  Am.  Bankr.  Rep.  620;  White  Moan- 
tain  Paper  Go.  v.  Morse  (1904)  127 
Fed.  643,  62  G.  G.  A.  369,  11  Am. 
Bankr.  Rep.  633;  In  re  Independent 
Ins.  Go.  (D.  G.  1872)  6  N.  B.  R.  169, 
Fed.  Gas.  No.  7,018;  In  re  Green  Pond 
R.  Go.  (D.  G.  1876)  13  N.  B.  R.  118, 
Fed.  Gas.  No.  5,786;  In  re  Safe  De- 
posit &  Sav.  Inst  (D.  G.  1872)  7  N. 
B.  R.  392,  Fed.  Gas.  No.  12.211;  In 
re  Washington  Marine  Ins.  Go.  (D.  G. 
1868)  2  N.  B.  "R.  648,  Fed.  Gas.  No. 
17,246;  Thomhin  v.  Bank  of  Louisiana 
(G.  G.  1870)  Fed.  Gas.  No.  13,992; 
In  re  Merchants'  Ins.  Go.  (D.  G.  1871) 
Fed.  Gas.  No.  9,441;  In  re  New  Am- 
sterdam Ins.  Go.  (G.  G.  1873)  Fed. 
Gas.  No.  10,140.  And  see  In  re  Storck 
Lumber  Go.  (D.  G.  1902)  114  Fed.  360, 
8  Am.  Bankr.  Rep.  86. 

Where  an  Insolvent  corporation  com- 
mits an  act  of  bankruptcy  by  preferring 
certain  of  its  creditors,  the  jurisdiction 
of  a  court  of  bankruptcy  to  adjudge  It 
bankrupt  and  administer  its  property 
attaches,  and  the  company  cannot  avoid 
such  iurisdiction  and  validate  its  pref- 
erences by  instituting  proceedings  for 
its  dissolution  in  a  state  court  before 
proceedings  In  bankruptcy  against  it 
are  commenced.  In  re  Adams  &  Hoyt 
Go.  (D.  C.  1908)  164  Fed.  489,  21  Am. 
Bankr.  Rep.  161;  Scheuer  v.  Smith  & 
Montgomery  Book  &  Stationery  Go. 
(1901)  112  Fed.  407.  50  G.  G.  A.  312, 
7  Am.  Bankr.  Rep.  384. 

Proceedings  taken  by  a  state  to  for- 
feit the  charter  of  one  of  its  corpora- 
tions for  nonpayment  of  a  license  tax 
or  other  state  tax,  or  to  suspend  its 
corporate  activity  until  such  delinquen* 
cy  is  removed,  do  not  deprive  a  court 
of  bankruptcy  of  jurisdiction  to  ad- 
judge it  bankrupt  and  administer  its 
assets.  In  re  Double  Star  Brick  Go. 
(D.  G.  1913)  210  Fed.  980;  In  re 
Munger  Vehicle  Tire  Go.  (1908)  159 
Fed.  901,  87  G.  O.  A.  81, 19  Am.  Bankr. 
Bep.  785. 
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Proceedings  ander  Act  Pa.  April  7, 
1870  (P.  L.  58),  by  which  aU  of  the 
property  of  an  insolvent  corporation  is 
Bold  under  a  special  writ  of  fieri  facias 
for  distribution  among  its  creditors, 
do  not  work  a  dissolution  of  the  cor- 
poration BO  as  to  defeat  subseqaent 
bankruptcy  proceedings  against  it  based 
on  such  proceedings  as  an  act  of  bank- 
ruptcy. Cresson  &  Clearfield  Coal  & 
Coke  Co.  ▼.  Stauffer  (1906)  148  Fed. 
■981,  78  G.  C.  A.  600,  17  Am.  Bankr. 
Bep.  573;  In  re  International  Coal 
Bfin.  Go.  (D.  C.  1906)  143  Fed.  665,  16 
Am.  Bankr.  Rep.  809. 

The  court  of  bankruptcy  is  not  de- 
prived of  jurisdiction  by  the  appoint- 
ment of  receivers  for  a  manufacturing 
corporation,  and  its  ceasing  to  do  busi- 
ness m  consequence  thereof,  before  the 
filing  of  a  petition  in  bankruptcy 
against  it  In  re  G.  Moench  &  Sons 
Co.  (1904)  130  Fed.  685,  66  G.  G.  A. 
37,  12  Am.  Bankr.  Rep.  240.  Nor  by 
the  act  of  a  corporation  in  electing 
liquidating  trustees,  as  authorized  by  a 
state  statute,  which  further  provides 
that,  upon  their  giving  notice  by  pub* 
hcation,  the  company  "shall  cease  to 
carry  on  its  business,  except  so  far  as 
may  be  required  for  the  beneficial  wind- 
ing up  thereof."  In  re  Hercules  Atkln 
Co.  (D.  C.  1904)  133  Fed.  818,  13  Am. 
Benkr.  Rep.  369. 

14.  Corporations  amenable  to  bank- 
rsptey  law^->The  bankruptcy  act  is  to 
be  Btrictiy  construed  with  reference  to 
the  amenability  of  corporations  to  its 
provisions,  and  cannot  be  held  to  in- 
clude any  corporation  not  clearly  with- 
m  the  enumerated  classes.  In  re  New 
York  &  New  Jersey  Ice  Lanes  (1906) 
147  Fed.  214,  77  C.  G.  A.  440,  16  Am. 
Bankr.  Rep.  832. 

The  court  of  bankruptcy  in  which  a 
petition  against  a  corporation  is  filed 
has  jurisdiction  to  determine  whether 
or  not  the  corporation  comes  within 
the  terms  of  the  law.  T.  E.  Hill  Go. 
V.  Contractors'  Supply  &  Equipment 
Co.  (1911)  149  111.  304,  94  N.  E.  544. 
See  In  re  Broadway  Savings  Trust  Go. 
(C.  C.  A.  1907)  152  Fed.  152,  18  Am. 
Bankr.  Rep.  254. 

A  corporation  chartered  for  a  certain 
purpose  is  to  be  regarded  (in  bank- 
mptcy  proceedings)  as  engaged  in  the 
business  contemplated  by  the  charter 
from  the  time  it  starts  to  put  itself  in 
shape  to  pursue  the  object  for  which 
it  was  incorporated,  and  is  amenable 
to  bankruptcy  proceedings  although  it 
has  not  yet  completed  its  plant,  or 
started  its  works,  or  turned  out  any 
finished  product.  Bollinger  v.  Central 
Nat  Bank  (1910)  177  Fed.  609.  101 
C.  C.  A.  235,  24  Am.  Bankr.  Rep.  44; 
In  re  Bloomsburg  Brewing  Go.  (D.  G. 
1909)  172  Fed.  174,  22  Am.  Bankr. 
Rep.  625;  White  Mountain  Paper  Co. 
T.  Morse  (1904)  127  Fed.  643,  62  G. 
C.  A  369,  11  Am.  Bankr.  Rep.  633;  In 
re  White  Mountain  Paper  Go.  (D.  G. 
1903)  127  Fed.  180,  11  Am.  Bankr. 
Bep.    491.      But    numerous    dedsions 
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maintain  that,  to  authorize  an  adjudica- 
tion against  a  corporation  on  the 
ground  of  its  being  ''engaged  principal- 
ly" in  some  line  of  business  within  the 
terms  of  the  statute,  it  is  not  sufficient 
that  its  charter  authorizes  it  to  en- 
gage in  such  business,  nor  that  it  may 
have  the  intention  of  so  engaging.  If, 
up  to  the  time  of  the  filing  of  a  peti- 
tion against  it,  it  has  never  done  any 
business,  except  of  a  preparatory  kind, 
it  is  not  subject  to  adjudication.  In  re 
Goolidge  Refrigerator  &  Gar  Go.  (D. 
G.  1911)  190  Fed.  908,  27  Am.  Bankr. 
Rep.  20Q;  In  re  New  England  Breed- 
ers Club  (D.  G.  1908)  165  Fed.  517,  21 
Am.  Bankr.  Rep.  349;  Ijx  re  Chicago- 
Joplin  Lead  &  Zinc  Go.  (D.  G.  1900) 
104  Fed.  67,  4  Am.  Bankr.  Rep.  712; 
In  re  Tontine  Surety  Go.  (D.  G.  1902) 
116  Fed.  401,  8  Am.  Bankr.  Rep.  421 ; 
In  re  Toledo  Portland  Cement  Go.  (D. 
G.  1907)  156  Fed.  83,  19  Am.  Bankr. 
Rep.  117. 

The  liability  of  a  corporation  to 
bankruptcy  proceedings  depends  on  the 
business  it  actually  transacts,  and  not 
on  the  business  it  is  empowered  by  its 
charter  to  do.  In  re  Kingston  Realty 
Go.  (1908)  160  Fed.  445,  87  G.  G.  A. 
406,  19  Am.  Bankr.  Rep.  845.  But  see 
In  re  H.  J.  Quimby  Freight  Forward- 
ing Go.  (D.  G.  1903)  121  Fed.  139, 
10  Am.  Bankr.  Rep.  424,  holding  that, 
while  the  liability  to  bankruptcy  of  a 
corporation  does  not  depend  wholly  on 
its  charter,  yet  it  cannot  be  brought 
within  the  scope  of  the  act  by  a  prin- 
cipal business  outside  its  charter,  and 
therefore  a  company  whose  only  au- 
thorized business  is  that  of  a  carrier  is 
not  liable  to  bankruptcy  on  the  ground 
that  its  principal  business  is  in  fact 
that  of  a  trader.  But  compare  In  re 
Kingston  Realty  Go.  (D.  G.  1907)  157 
Fed.  299,  19  Am.  Bankr.  Rep.  465, 
holding  that,  if  the  occupation  which 
the  corporation  pursues  is  one  that 
brings  it  within  the  terms  of  the  act, 
it  is  no  defense  to  a  petition  against  it 
that  such  business  was  ultra  vires. 

Where  a  corporation  is  engaged  in 
two  or  more  distinct  lines  of  business, 
one  of  which  would  subject  it  to  the 
operation  of  the  bankruptcy  act,  while 
the  other  would  not,  the  question  of  its 
liability  to  involuntary  bankruptcy  de- 
pends on  the  nature  of  that  business 
which  is  its  chief  or  principal  pursuit. 
Gate  V.  Gonnell  (1909)  173  Fed.  445, 
97  C.  G.  A.  647;  In  re  Interstate  Pav- 
ing Go.  (D.  G.  1909)  171  Fed.  604,  22 
Am.  Bankr.  Rep.  572.  Where  a  cor- 
poration was  organized  to  publish,  dis- 
tribute, and  place  advertising  matter  in 
railroad  cars,  waiting  rooms,  and 
depots  along  tfa«  right  of  way  and  in 
and  around  other  property  of  railroads 
and  in  other  places,  and  also  to  own 
and  place  and  operate  vending  ma- 
chines and  other  self-acting  mechanical 
devices,  and  the  corporation  carried  on 
both  lines  of  business  extensively  up  to 
the  time  of  the  filing  of  the  petition  in 
bankruptcy  against  it,  so  that  neither 
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could  be  said  to  be  its  principal  busi- 
ness and  the  other  incidental,  the  ad- 
vertising business  not  being  within  the 
bankruptcy  act,  the  corporation  was 
not  subject  to  adjudication.  In  re 
Humphrey  Advertising  Co.  (1910)  177 
Fed.  187,  101  C.  C.  A.  1,  24  Am.  Bankr. 
Rep.  41.  If  a  company  is  carrying  on 
two  lines  of  business,  both  of  which 
are  within  the  terms  of  the  act,  it  is 
immaterial  which  is  to  be  considered 
its  principal  business.  Burdick  y.  Dil- 
lon (1906)  144  Fed.  T37,  75  O.  O.  A. 
603.  If  the  business  of  the  corporation 
was  of  one  of  the  kinds  enumerated  in 
the  statute,  it  is  none  the  less  liable 
to  be  adjudged  bankrupt  because  it  has 
ceased  to  operate  before  the  com- 
mencement of  the  proceedings.  Rob- 
ertson V.  Union  Potteries  Co.  (D.  0. 
1909)  177  Fed.  279,  22  Am.  Bankr. 
Rep.  121.  See  J.  W,  Calnan  CJo.  v. 
Doherty  (1909)  174  Fed.  222,  98  0. 
C.  A.  130,  23  Am.  Bankr.  Rep.  297.  . 

15.  Trading  and  mercantile  corpora* 
tions.— Under  the  bankruptcy  act,  as  it 
stood  prior  to  the  amendment  of  June 
25,  1910  (36  Stat  838),  providing  for 
proceedings  in  involuntary  bankruptcy 
against  corporations  "engaged  princi- 
pally in  manufacturing,  trading,  print- 
ing, publishing,  mining,  or  mercantile 
pursuits,**  the  term  "mercantile  pur- 
suits'* is  to  be  given  its  common  and 
generally  understood  meaning,  and  in- 
cludes only  corporations  engaged  in 
the  buying  and  selling  of  commodities. 
Zugalla  V.  International  Mercantile 
Agency  (1906)  142  Fed.  927,  74  O.  C. 
A.  97,  16  Am.  Bankr.  Rep.  67. 

A  corporation  is  not  subject  to  pro- 
ceedings in  involuntary  bankruptcy,  as 
engaged  principally  in  trading  or  mer- 
cantile pursuits,  because  authorized  to 
engage  in  such  pursuits  by  its  charter, 
when  it  has  never  in  fact  been  so  en- 
gaged. In  re  Tontine  Surety  Co.  (D. 
C.  1902)  116  Fed.  401. 

To  be  a  trader  or  to  engage  in  a 
mercantile  pursuit,  within  the  meaning 
of  the  Bankruptcy  Act,  a  corporation 
must  both  buy  and  sell.  In  re  Ton- 
tine Surety  Co.  (D.  C.  1902)  116  Fed. 
401,  8  Am.  Bankr.  Rep.  421.  The  mere 
purchase  of  articles  and  their  subse- 
quent sale  wHl  not  make  one  a  mer- 
chant or  trader,  within  the  meaning  of 
the  law,  if  the  commodities  were  not 
bought  for  the  purpose  of  being  sold 
again.  In  re  Rogers  (D.  C.  1870)  Fed. 
Cas.  No.  12,001. 

The  purchase  by  a  freight  forward- 
ing company  of  horses,  wagons,  har- 
ness, etc.,  necessary  to  carry  on  its 
business,  and  the  occasional  incidental 
sale  of  horses  and  wagons,  does  not 
transform  it  into  a  trading  or  mercan- 
tile corporation.  In  re  H.  J.  Quimby 
Freight  Forwarding  Co.  (D.  C.  1903) 
121  Fed.  139,  10  Am.  Bankr.  Rep.  424. 

Electricity  generated  for  the  pur- 
pose of  furnishing  light,  heat,  and  pow- 
er is  a  product  of  manufacture  and  a 
commercial  commodity,  and  a  corpora- 
tion whose  business  it  is  to  buy  elec- 
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tridty  and  resell  It  to  consumers  for 
such  purposes  at  a  profit  is  engaged 
principally  in  "trading,**  and  may  be 
adjudged  bankrupt  In  re  Charles 
Town  Light  &  Power  Co.  (D.  C.  1910) 
183  Fed.  160,  26  Am.  Bankr.  Rep.  687. 
CONTRA,  In  re  Wilkes-Barre  Light 
Co.  (D.  C.  1915)  224  Fed.  248. 

Proceedings  in  involuntary  bankmpt- 
cy  will  lie  against  a  corporation  con- 
ducting the  business  of  a  mercantile 
agency,  and  chiefly  occupied  In  gather-* 
ing  information  and  printing  and  pub- 
lishing a  book  of  ratings  with  respect  to 
the  standing  of  merchants.  In  re  Mu- 
tual Mercantile  Agency  (D.  C.  1901) 
111  Fed.  152,  6  Am.  Bankr.  Rep.  607. 
But  compare  Zugalla  y.  International 
Mercantile  Agency  (1906)  142  Fed.  927.. 
74  C.  C.  A.  97,  16  Am.  Bankr.  Rep.  67. 

A  corporation  having  for  its  sole  or 
chief  business  the  boarding  of  horses 
is  engaged  in  trading  or  mercantile  pur- 
suits. In  re  Morton  Boarding  Stables 
(D.  C.  1901)  108  Fed.  791,  5  Am. 
Bankr.  Rep.  763;  In  re  Odell  (D.  O. 
1877)  Fed.  Cas.  No.  10,426.  CONTRA, 
In  re  Willis  Cab  &  Automobile  -Co. 
(D.  C.  1910)  178  Fed.  113,  23  Am. 
Bankr.  Rep.  593. 

A  corporation  whose  business  was 
chiefly  that  of  a  carrier,  and  to  a  less 
degree  that  of  letting  teams  by  the 
hour,  day,  or  week,  with  a  subordinate 
business  of  taking  horses  to  board,  can- 
not be  held  to  have  been  principally  en- 
gaged in  trading,  within  the  meaning  of 
the  Bankruptcy  Act.  In  re  H.  J. 
Quimby  Freight  Forwarding  Co.  (D.  C. 
1903)  121  Fed.  139, 10  Am.  Bankr.  Rep. 
424. 

Although  a  water  company  may  be  aa- 
thorized  by  its  charter  to  "buy,  sell,  use, 
and  deal  in  water  for  power,  manufac- 
turing, and  hydraulic  purposes,*'  yet 
if  its  business  is  actually  confined  to 
supplying  water  for  domestic  consump- 
tion and  to  municipal  fire  departments, 
it  cannot  be  said  to  be  "engaged  prin- 
cipally in  trading  or  mercantile  pur- 
suits.*' In  re  New  York  &  W.  Water 
Co.  (D.  C.  1900)  98  Fed.  711,  3  Am. 
Bankr.  Rep.  508. 

A  corporation  engaged  in  buying  and 
selling  stocks,  bonds,  and  other  se* 
curlties  cannot  be  adjudged  an  involun- 
tary bankrupt  as  a  trader,  or  as  engaged 
in  mercantile  pursuits.  In  re  Susety 
Guarantee  &  Trust  Co.  (1902)  121  Fed. 
73,  56  C.  C.  A.  654,  9  Am.  Bankr.  Rep. 
129.  Where  a  corporation  was  organ- 
ized to  carry  on  a  general  stock,  bond, 
grain,  and  brokerage  business,  and  was 
authorized  to  trade  on  its  own  behalf 
in  stocks,  bonds,  etc.,  and  to  lease  and 
dispose  of  real  and  personal  property, 
it  was  subject  to  adjudication  as  a 
bankrupt  engaged  in  trading  and  mer- 
cantile pursuits.  In  re  H.  R.  Leighton 
-&  Co.  (D.  C.  1906)  147  Fed.  311,  17 
Am.  Bankr.  Rep.  275. 

A  corporation  which  owns  and  main- 
tains a  private  hospital  for  consump- 
tives, conducting  its  business  for  profit 
and  not  as  a  charity,  furnishing  to  its 
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patients  the  asnal  accommodations  of 
a  hotel,  and  treating  tbeir  disease 
chiefly  by  the  inhalation  of  an  antisep- 
tic vapor  chemically  prepared  on  the 
premises,  though  it  is  not  a  "manufac- 
turing** corporation,  within  the  mean- 
ing^ of  the  statute,  is  "engaged  princi- 
pally in  trading  or  mercantile  pursuits," 
and  may  therefore  be  adjudged  bank- 
rupt in  involuntary  proceedings  against 
it  In  re  San  Gabriel  Sanatorium  Co. 
(D.  G.  1899)  95  Fed.  271,  2  Am. 
Bankr.  Rep.  40& 

A  corporation  organized  to  conduct 
a  general  livery  and  boarding  stable 
business,  and  engaged  in  buying,  keep- 
ing, and  hiring  its  horses  and  Vehi- 
cles for  profit,  and  keepinfir,  feeding, 
and  caring  for  the  horses  and  vehicles 
of  others  for  hire,  not  being  engaged 
in  buying  and  selling  horses  and  vehicles 
or  feed  as  a  business,  is  not  a  trading 
corporation  or  one  engaged  in  mercan- 
tile pursuits.  Gallagher  v.  De  Liancey 
Stables  Co.  (D.  C.  1908)  158  Fed.  381, 
19  Am.  Bankr.  Rep.  801. 

A  corporation  chiefly  engaged  in  con- 
ducting the  business  of  a  general  fire 
insurance  agency  is  not  engaged  in  a 
trading  or  mercantile  pursuit,  and  is  not 
subject  to  adjudication  in  bankruptcy. 
In  re  Moore  &  Muir  Co.  (D.  C.  1909) 
173  Fed.  732,  23  Am.  Bankr.  Rep.  122. 

A  corporation  is  not  liable  to  adjudi- 
cation in  bankruptcy,  as  being  engaged 
in  trading  or  mercantile  pursuits,  which 
is  occupied  in  buying  and  selling  im- 
proved and  unimproved  real  estate.  In 
re  Kingston  Realty  Co.  (1908)  160  Fed. 
445,  87  O.  C.  A.  406,  19  Am.  Bankr. 
Rep.  845.  Nor  one  operating  for  profit 
a  circulating  library.  In  re  Parmelee 
Library  (1903)  120  Fed.  235.  56  G.  C. 
A.  583,  9  Am.  Bankr.  Rep.  568.  Nor 
one  whose  business  is  renting  films  for 
moving  pictures.  In  re  Imperial  Film 
Exchange  (1912)  198  Fed.  80,  117  C. 
G.  A.  188,  28  Am.  Bankr.  Rep.  815. 
Nor  a  building  and  loan  association. 
In  re  New  York  Building  Loan  Banking 
Co.  (D.  C.  1904)  127  Fed.  471,  11  Am. 
Bankr.  Rep.  61.  Nor  a  corporation 
conducting  a  public  warehouse.  In  re 
Pacific  Coast  Warehouse  Co.  (D.  0. 
1903)  123  Fed.  749.  Nor  one  engaged 
in  the  business  of  soliciting  advertise- 
ments and  placing  them  in  newspapers 
at  rates  previously  obtained  In  re 
Snyder  &  Johnson  Co.  (D.  C.  1904) 
133  Fed.  806,  13  Am'.  Bankr.  Rep.  325. 
Nor  a  company  incorporated  for  the 
purpose  of  giving  theatrical  perform- 
ances and  engaged  solely  in  that  busi- 
ness. In  re  Oriental  Society  (D.  C. 
1900)  104  Fed.  975,  5  Am.  Bankr.  Rep. 
219.  Nor  a  common  carrier.  In  re 
Philadelphia  &  Lewes  Transp.  Co.  (D. 
C.  1902)  114  Fed.  403,  .7  Am.  Bankr. 
Rep.  707;  In  re  H.  J.  Quimby  Freight 
Forwarding  Co.  (D.  C.  1903)  121  Fed. 
139,  10  Am.  Bankr.  Rep.  424.  Nor  a 
corporation  operating  a  laundry.  In  re 
Eagle  Steam  Laundry  Co.  (D.  C.  1911) 
184  Fed.  949,  25  Am.  Bankr.  Rep.  868. 
Nor  a  corporation  engaged  in  conduct- 


ing a  hotel,  a  restaurant,  or  a  saloon. 
Toxaway  Hotel  Co.  v.  J.  L.  Smathers 
&  Co.  (1910)  216  U.  S.  439,  30  Sup. 
Ct.  263,  54  L.  Ed.  558,  23  Am.  Bankr. 
Rep.  626;  Nollman  &  Co.  v.  Wentworth 
Lunch  Co.  (1910)  217  U.  S.  591,  30 
Sup.  Ct.  694,  54  L.  Ed.  895;  In  re 
United  States  Hotel  Co.  (1904)  134 
Fed.  225,  67  C.  C.  A.  153,  13  Am; 
Bankr.  Rep.  403;  In  re  Wentworth 
Lunch  Co.  (1908)  159  Fed.  413,  86  O. 
C.  A.  393,  20  Am.  Bankr.  Rep.  29;  In 
re  Chesapeake  Oyster  &  E^sh  Co.  (D. 
C.  1902)  112  Fed.  960,  7  Am.  Bankr. 
Rep.  173;  In  re  Barton  Hotel  Co. 
(1904)  12  Am.  Bankr.  Rep.  335. 

16.  Manufaoturing     oorporatlona.— A 

corporation  engaged  principally  in  man- 
ufacturing is  subject  to  adjudication 
under  the  bankruptcy  act  as  it  stood  on 
September  21,  1908.  In  re  Culgin-Pace 
Contracting  Co.  (D.  C.  1915)  224  Fed. 
245. 

A  corporation  which  makes  an  article 
for  profit  is  a  manufacturer  of  that  ar- 
ticle within  the  meaning  of  the  bank- 
ruptcy act,  and  it  makes  no  difference 
whether  the  thing  so  made  or  manu- 
factured is  afSxed  to  the  realty  or  a 
part  of  the  realty  or  is  a  chattel.  In 
re  Church  Const.  Co.  (D.  C.  1907)  157 
Fed.  298,  19  Am.  Bankr.  Rep.  549;  In 
re  Rutland  Realty  Co.  (D.  O.  1907)  157 
Fed.  296. 

The  term  "manufacturing,"  as  used  in 
the  bankruptcy  act,  authorizing  invol- 
untary proceedings  against  corporations 
engaged  in  manufacturing,  embraces 
only  such  corporations  as  are  engaged 
in  manufacturing  as  a  business  and 
selling  their  wares  on  the  market,  doing 
those  things  usually  done  by  those  who 
not  only  manufacture  their  wares,  but 
place  them  on  the  market  for  sale  at 
wholesale  or  retail.  Walker  Roofing  & 
Heating  Co.  y.  Merchant  &  Evans  Co. 
(1909)  173  Fed.  771,  97  C.  C.  A.  495, 
23  Am.  Bankr.  Rep.  185. 

A  corporation  organized  to  buy,  gath- 
er, store,  and  preserve  ice,  to  ship  and 
vend  the  same,  and  which  carried  on 
its  business  by  renting  small  bodies  of 
water,  from  which  it  cut  the  ice  which 
it  stored,  shipped,  and  sold,  only  two  or 
three  times  in  a  number  of  years  buy- 
ing small  Quantities  of  ice  when  its  own 
supply  ran  short,  was  not  engaged  prin- 
cipally in  manufacturing,  trading,  or 
commercial  pursuits,  within  the  mean- 
ing of  the  bankruptcy  act  and  was  not 
subject  to  involuntary  proceedings  in 
bankruptcy.  In  re  New  York  &  New 
Jersey  Ice  Lines  (1906)  147  Fed.  214, 
77  C.  C.  A.  440,  16  Am.  Bankr.  Rep. 
832.  A  corporation  chartered  for  the 
purpose  of  carrying  on  a  wholesale  and 
retail  ice  business,  and  which  in  fact 
sold  not  only  ice  of  its  own  harvesting, 
but  also  large  quantities  which  it  pur- 
chased from  others,  is  engaged  chiefly 
in  trading  and  mercantile  pursuits,  and 
may  be  adjudged  an  involuntary  bank- 
rupt   First    Nat    Bank    v.    Wyoming 
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VaUey  Ice  Co.  (D.  C.  1905)  136  Fed. 
466,  14  Am.  Bankr.  Rep.  448. 

A  corporation  organized  for  carrying 
on  the  business  of  catching  and  pre- 
serving by  salt  and  marketing  salt  wa- 
ter fish,  and  which  owns  and  operates 
a  plant  for  the  preparing,  preserving, 
and  packing  of  such  fish,  is  "principal- • 
ly  engaged  in  manufacturing,"  and  is 
subject  to  adjudication  as  an  involun* 
tary  bankrupt.  In  re  Alaska  American 
Fish  Co.  (D.  C.  1908)  162  Fed.  498, 
20  Am.  Bankr.  Rep.  712. 

A  corporation  engaged  in  the  business 
of  building  and  construction  is  engaged 
in  manufacturing,  for  the  purposes  of 
the  bankruptcy  act,  whether  its  prod- 
ucts be  ships  and  vessels,  concrete 
piers,,  waterworks  and  sewers,  bridges, 
houses,  or  other  structures,  although 
such  company  makes  its  product,  and 
gives  it  form  and  shape,  at  the  place 
where  it  is  to  remain.  Friday  v.  Hall 
&  Kaul  Co.  (1910)  216  U.  S.  449,  30 
Sup.  Ct.  261,  54  li.  Ed.  562,  26  L.  R 
A.  (N.  S.)  475,  23  Am.  Bankr.  Rep. 
610;  United  Surety  Co.  ▼.  Iowa  Mfg. 
Co.  (1910)  179  Fed.  55,  102  C.  C.  A. 
623,  24  Am.  Bankr.  Rep.  726;  In  re 
First  Nat.  Bank  (1907)  152  Fed.  64,  81 
O.  C.  A.  260,  18  Am.  Bankr.  Rep.  265; 
In  re  Marine  Construction  &  Dry  Dock 
Co.  (1904)  130  Fed.  446,  64  C.  C.  A. 
648,  11  Am.  Bankr.  Rep.  640;  Colum- 
bia Ironworks  v.  National  Lead  Co. 
(1904)  127  Fed.  99,  62  C.  C.  A.  99,  64 
L.  R.  A.  645,  11  Am.  Bankr.  Rep.  340; 
In  re  Niagara  Contracting  Co.  (D.  C. 
1904)  127  Fed.  782,  11  Am.  Bankr. 
Rep.  643.  But  compare  In  re  T.  E. 
HiU  Co.  (1906)  148  Fed.  832,  78  C.  C. 
A.  522,  17  Am.  Bankr.  Rep.  517;  Butt 
V.  C.  F.  MacNichol  Const.  Co.  (1905) 
140  Fed.  840,  72  C.  C.  A.  252,  15  Am. 
Bankr.  Rep.  515,  affirming  In  re  Mac- 
Nichol Const  Co.  (D.  C.  1905)  134 
Fed.  979,  14  Am.  Bankr.  Rep.  188;  In 
re  New  York  Tunnel  Co.  (1908)  166 
Fed.  284,  92  C.  C.  A.  202,  21  Am. 
Bankr.  Rep.  531.  But  a  company  which 
merely  constructs  houses  on  its  own 
land  is  not  engaged  in  manufacturing. 
In  re  Kingston  Realty  Co.  (1908)  160 
Fed.  445,  87  C.  G.  A.  406,  19  Am. 
Bankr.  Rep.  845. 

Where  the  principal  business  of  a 
corporation  was  the  roofing  of  buildings 
and  other  structures,  the  installation 
of  heating  apparatus,  the  construction 
of  houses  and  other  structures,  and  the 
carrying  on  of  a  general  roofing,  heat- 
ing, and  construction  business,  its  man- 
ufacturing being  only  incidental  there- 
to, it  was  not  engaged  in  manufacturing 
and  was  not  subject  to  adjudication  in 
bankruptcy.  Walker  Roofing  &  Heat- 
ing Co.  V.  Merchant  &  Evans  Co.  (1909) 
173  Fed.  771,  97  O.  O.  A.  495,  23  Am. 
Bankr.  Rep.  185. 

A  corporation  engaged  in  producing 
plays  and  giving  theatrical  entertain- 
ments is  not  "engaged  principally  in 
manufacturing,"  within  the  meaning  of 
the  bankruptcy  act.  In  re  J.  J.  Reisler 
Amusement  Co.  (D.  0.  1909)  171  Fed. 
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283,  22  Am.  Bankr.  Rep.  501.  Nor  one 
conducting  the  business  of  a  cold  stor- 
age warehouse.  In  re  Philadelphia 
Freezing  Co.  (D.  O.  1909)  174  Fed. 
702,  23  Am.  Bankr.  Rep.  508.  Nor  one 
occupied  in  the  business  of  operating  a 
laundry.  In  re  Eagle  Steam  Laundry 
Co.  (D.  O.  1910)  178  Fed.  308,  24  Am. 
Bankr.  Rep.  457;  In  re  White  Star 
Laundry  Co.  (D.  C.  1902)  117  Fed. 
570,  9  Am.  Bankr.  Rep.  30.  But  see  In 
re  Troy  Steam  Laundering  Co.  (D.  C. 
1904)  132  Fed.  266,  13  Am.  Bankr. 
Rep.  97.  Nor  one  operating  a  restau- 
rant. In  re  Wentworth  Lunch  Go. 
(1908)  159  Fed.  413,  86  C.  C.  A.  393, 
20  Am.  Bankr.  Rep.  29. 

17.  Banking  corporations^^A  national 
bank  is  not  liable  to  be  proceeded 
against  in  involuntary  bankruptcy.  In 
re  Manufacturers'  Nat  Bank  (D.  G. 
1873)  Fed.  Gas.  No.  9,051.  And  no 
corporation  organized  under  the  laws 
of  a  state  can  be  adjudged  an  involun- 
tary bankrupt  under  the  description  of 
a  ''private  banker."  In  re  Surety 
Guarantee  &  Trust  Go.  (1902)  121  Fed. 
73,  56  C.  C.  A.  654,  9  Am.  Bankr.  Rep. 
129.  But  one  who  carries  on  the  busi- 
ness of  banking  without  being  incor- 
porated is  a  private  banker,  whether 
a  natural  person  or  an  unincorporated 
company,  and  as  such  is  subject  to  ad- 
judication as  an  involuntary  bankrupt. 
In    re  Sage  (D.  G.  1915)  224  Fed.  525. 

An  association  of  individuals,  formed 
to  carry  on  the  business  of  a  private 
bank,  as  authorized  by  a  state  statute, 
but  not  incorporated,  is  a  partnership, 
and  as  such  is  subject  to  be  adjudged 
bankrupt,  though  entitled  to  exercise 
some  of  the  attributes  of  a  corporation. 
Burkhart  v.  German-American  Bank 
(D.  G.  1904)  137  Fed.  958,  14  Am. 
Bankr.  Rep.  222. 

The  provision  of  the  bankruptcy  act 
excluding  from  liability  to  involuntary 
proceedings  any  "banking  corporation** 
applies  to  a  corporation  organized  for 
the  purpose  of  carrying  on  a  banking: 
business  under  the  general  incorpora- 
tion laws  of  a  state  which  has  no  spe- 
cial laws  relating  to  the  formation  of 
banking  corporations.  In  re  Oregon 
Trust  &  Sav.  Bank  (D.  G.  1907)  156 
Fed.  319,  19  Am.  Bankr.  Rep.  484. 

18.  Insurance  eompanieSi^A  corpora- 
tion which  merely  collects  from  such 
of  its  members  as  are  willing  to  con- 
tribute funds  which  it  thereafter  dis- 
tributes to  the  beneficiaries  of  deceas- 
ed members,  which  was  not  an  insur- 
ance company  under  the  laws  of  the 
state  where  and  when  it  was  organiz- 
ed, and  which  belonged  to  a  class  of 
corporations  well  known  at  the  t^e  the 
bankruptcy  act  was  passed  as  fraternal 
benefit  asBociations,  is  not  an  ''insur- 
ance corporation,"  within  the  provi- 
sion of  the  bankruptcy  act  excepting 
such  corporations  from  the  benefits 
thereof.  In  re  Grand  Lodge  A.  O.  U. 
W.  (D.  G.  1916)  232  Fed.  199. 
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A  petition  in  involuntary  bankruptcy 
cannot  be  maintained  against  an  in- 
corporated mutual  fire  iasurance  com- 
pany, such  a  corporation  not  being  "en- 
gaged in  mani]dfacturing,  trading,  or 
mercantile  pursuits/'  within  the  mean- 
ing of  the  bankruptcy  act  as  originally 
enacted.  In  re  Cameron  Town  Mut. 
Fire  Ins.  Co.  (D.  C.  18»9)  96  Ted.  756, 
2  Am.  Bankr.  Rep.  372. 

19.  Mining  and  quarrying  companies. 

—Under  the  bankruptcy  act  prior  to  the 
amendment  of  February  *5,  1903  (32 
Stat.  797),  and  that  of  June  25,  1910 
(36  Stat  838),  proceedings  in  involun- 
tary bankruptcy  would  not  lie  against 
corporations  engaged  in  the  business  of 
mining  gold,  silver,  or  other  metals,  or 
coal,  or  operating  quarries  for  the  ex- 
traction of  marble,  stone,  or  slate, 
since  they  were  not  engaged  in  "man- 
ufacturing, trading,  or  mercantile  pur- 
suits." Horn  Silver  Min.  Co.  v.  New 
York  (1892)  143  U.  S.  305,  12  Sup. 
Gt  403,  36  L.  Ed.  164;  In  re  Rollins 
Gold  &  Silver  Min.  Co.  (D.  C.  1900)  102 
Fed.  982,  4  Am.  Bankr.  Rep.  327; 
In  re  Keystone  Coal  Co.  (D.  C.  1901) 
109  Fed.  872,  6  Am.  Bankr.  Rep.  377; 
In  re  Woodside  Coal  Co.  (D.  C.  1900) 

105  Fed.  56,  5  Am.  Bankr.  Rep.  186; 
In  re  Elk  Park  Mining  &  MllHng  Co. 
(D.  C.  1899)  101  Fed.  422,  4  Am. 
Bankr.  Rep.  131;  In  re  Chicago- Jop- 
Hn  Lead  &  Zinc  Co.  (D.  C.  1900)  104 
Fed.  67,  4  Am.  Bankr.  Rep.  712.  But 
see  In  re  Mathcf^s  Consol.  Slate  Co» 
(D.  C.  1905)  144  Fed.  724,  15  Am. 
Bankr.  Rep.  779;  Commonwealth  v. 
East  Bangor  Slate  Co.  (1894)  162  Pa. 
599,  29  Atl.  706;  In  re  Tecopa  Mining 
&  Smelting  Co.  (D.  C.  1901)  110  Fed. 
120,  6  Am.  Bankr.  Rep.  250. 

20.  Pubiio  service  oerporatlens.— The 

bankruptcy  act  does  not  include  in  the 
classes  of  corporations  made  subject 
to  proceedings  in  involuntary  bank- 
ruptcy public  utility  corporations,  such 
as  gas  and  electric  companies  princi- 
pally engaged  in  supplying  means  for 
lighting  in  cities  and  other  communi- 
ties. In  re  Hudson  River  Power 
Transmission  Co.  (1910)  183  Fed.  701, 

106  C.  C.  A.  139,  25  Am.  Bankr.  Rep. 
504. 

A  corporation  organised  under  a  state 
statute  to  manufacture  electricity,  and 
•upply  light,  heat,  and  power  by  elec- 
tricity, with  the  right  to  a  certain  ex- 
tent to  ezerdse  the  power  of  emi- 
nent domain,  and  with  authority  from 
the  state  to  use  the  highways  of  a  mu- 
nicipality, subject  to  reasonable  regu- 
lations of  the  municipality,  and  en- 
gaged in  the  business  of  manufacturing 
and  supplying  electricity  for  light,  heat, 
and  power,  is  a  public  service  corpora- 
tion, and  is  not  liable  to  adjudication  as 
an  involuntary  bankrupt  In  re  Wilkes- 
Barre  Light  Co.  (D.  C.  1915)  224  Fed. 
248. 

A   corporation,    otherwise    amenable 


to  the  bankruptcy  law,  la  not  exempt 
from  its  operation  on  the  ground  of  be- 
ing a  quasi  public  corporation  and  sub- 
serving a  public  use,  if  its  franchise  is 
assignable,  so  that  its  functions  might 
be  exercised  by  any  transferee  to  whom 
its  powers  might  pass  through  proceed- 
ings in  bankruptcy.  In  re  New  York 
&  Westchester  Water  Co.  (D.  C.  1900) 
98  Fed.  711,  8  Am.  Bankr.  Rep.  508, 
affirmed  In  re  Morris  (1900)  102  Fed. 
1004,  43  0.  C.  A.  91. 

A  corporation  is  not  liable  to  pro- 
ceedings in  involuntary  bankruptcy,  as 
"engaged  in  manufacturing,  trading,  or 
mercantile  pursuits,"  which  is  engaged 
in  the  business  of  obtaining,  transport- 
ing, and  supplying  pure  water  for  do- 
mestic and  municipal  use.  In  re  New 
York  &  Westchester  Water  Co.  (D.  C. 
1900)  98  Fed.  711,  3  Am.  Bankr.  Rep. 
508,  affirmed.  In  re  Morris  (1900)  102 
Fed.  1004,  43  C.  C.  A.  91.  Nor  a  cor- 
poration engaged  in  making  and  dis- 
tributing illuminating  gas,  and  also  in 
generating,  transmitting,  and  selling 
electricity  for  light  and  power.  In  re 
Hudson  River  Electric  Power  Co.  (D. 
C.  1909)  173  Fed.  934,  23  Am.  Bankr. 
Rep.  191.  Contra,  In  re  Charles  Town 
light  &  Power  Co.  (D.  C.  1910)  183 
Fed.  160,  25  Am.  Bankr.  Rep.  687. 
A  company  organized  to  furnish  water 
for  irrigation  is  not  engaged  in  trading 
or  mercantile  pursuits.  In  re  Bay 
City  Irrigation  Co.  (D.  C.  1905)  135 
Fed.  850,  14  Am.  Bankr.  Rep.  370. 

21.  Moneyed,  business,  and  oommer- 
oiai  eorporations.— The  word  "busi- 
ness," as  applied  to  corporations,  has 
a  broader  meaning  than  the  word  "com- 
mercial," but  it  was  not  the  intention 
of  congress  to  give  such  a  scope  to  the 
word  "business"  as  to  supersede  the 
words  "moneyed"  and  "commercial" 
and  leave  them  without  any  practical 
signification.  Swel&tt  v.  Boston,  H.  & 
E.  R.  Co.  (C.  C.  1871)  Fed.  Cas.  No. 
13,684. 

A  corporation  engaged  in  leasing  its 
own  property  and  collecting  rents 
therefor,  with  power  to  sue  and  be 
sued,  to  contract  debts,  and  to  dispose 
of  its  property,  is  a  "moneyed,  business, 
or  commercial  corporation"  against 
which  proceedings  in  involuntary  bank- 
ruptcy may  be  had.  In  re  R.  L.  Radke 
Co.  (D.  C.  1911)  193  Fed.  735,  27  Am. 
Bankr.  Rep.  950. 

A  corporation  engaged  in  conducting 
a  restaurant,  which  was  not  subject 
to  adjudication  as  a  bankrupt  prior  to 
the  amendment  by  Act  June  25,  1910, 
cannot  be  subjected  to  bankruptcy  pro- 
ceedings because  of  a  general  assign- 
ment made  prior  to  that  date,  the 
amendment  not  being  retroactive.  In 
re  United  States  Restaurant  &  Realty 
Co.  (1911)  187  Fed.  118,  109  C.  C.  A. 
86,   25   Am.  Bankr.   Rep.   915. 

22.  Charitable,  religious,  and  other 
corporations  not  for  profit.— In  making 
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the  proyisions  of  the  bankruptcy  act 
applicable  to  all  "moneyed,  business, 
or  commercial  corporations,"  it  was 
the  intention  of  congress  to  bring  with- 
in the  scope  of  the  act  all  corporations 
except  those  organized  for  religious, 
charitable,  social,  literary,  educational, 
munldpal,  or  political  purposes.  Ala- 
bama &  G.  R.  Co.  V.  Jones  (C.  O.  1871) 
5  N.  B.  R.  97,  Fed.  Cas.  No.  126. 

An  incorporated  club,  of  which  the 
principal  object  is  social  intercourse, 
any  business  conducted  by  it  being 
merely  incidental,  is  not  subject  to  pro- 
ceedings in  involuntary  bankruptcy,  as 
a  "moneyed,  business  or  commercial 
corporation."  In  re  Fulton  Club  (D. 
C.  1902)  113  Fed.  997,  7  Am.  Bankr. 
Rep.  670. 

23.  ,U  nincorporated       oompanie8,^A 

trust  association,  created  by  an  instru- 
ment of  trust  providing  that  the  prop- 
erty acquired  shall  be  held  and  managed 
by  a  trustee,  but  the  capital  of  which  is 
contributed  by  certificate  holders,  who 
have  power  to  elect  a  trustee  in  case 
of  vacancy,  each  share  having  one  vote, 
also  to  amend  the  declaration  of  trust, 
increase  the  number  of  shares,  and  by 
a  three-^fourths  vote  terminate  the 
trust,  is  an  "unincorporated  company" 
within  the  meaning  of  the  bankruptcy 
act,  and  is  subject  to  adjudication  as  a 
bankrupt  In  re  Associated  Trust  (D. 
O.  1914)  222  Fed.  1012. 

A  partnership  is  not  an  "unincorpo- 
rated company,"  within  tiie  provision  of 


the  bankruptcy  act  that  any  unin- 
corporated company  may  be  an  Involun- 
tary bankrupt,  so  as  to  authorize  its 
adjudication,  though  it  would  otherwise 
be  exempt  as  a  person  engaged  chiefly 
in  farming.  H.  D.  Still's  Sons  ▼. 
American  Nat  Bank  (1913)  209  Fed. 
749.  126  C.  C.  A.  473. 

An  unincorporated  Lloyd's  association 
of  fire  underwriters  is  subject  to  ad- 
judication in  involuntary  bankruptcy. 
In  re  Seaboard  Fire  Underwriters  (D. 
C.  1905)  137  Fed.  987,  13  Am.  Bankr. 
Rep.  722. 

A  mercantile  association  organized 
under  act  Pa.  1874  (P.  L.  271),  pro- 
viding for  the  formation  of  partner- 
ship associations  in  which  the  capital 
subscribed  shall  alone  be  responsible  for 
the  debts  of  the  association,  is  within 
the  terms  of  the  bankruptcy  act,  and 
subject  to  be  adjudged  an  involuntary 
bankrupt,  whether  regarded  as  an  unin- 
corporated company  or  a  corporation. 
In  re  Hercules  Atkin  Co.  (D.  G.  1904) 
133  Fed.  813,  13  Am.  Bankr.  Rep.  369. 

Where  the  laws  of  the  state  make  no 
provision  for  the  incorporation  of  bankts, 
an  association  of  persons  claiming  to  be 
incorporated  as  a  bank,  and  which  con- 
ducts a  banking  business  under  the  cor- 
porate name  assumed,  is  not  a  corpo- 
ration within  the  meaning  of  the  bank- 
ruptcy act,  but  may  be  proceeded 
against  as  a  partnership.  Davis  v.  Ste- 
vens (D.  0.  1900)  104  Fed.  235,  4  Am. 
Bankr.  Rep.  763. 


§  9589.  (Act  July  1,  1898,  c.  541,  §  5.)    Partners. 

Partners. — a  A  partnership,  during  the  continuation  of  the  part- 
nership business,  or  after  its  dissolution  and  before  the  final  set- 
tlement thereof,  may  be  adjudged  a  bankrupt. 

bThe  creditors  of  the  partnership  shall  appoint  the  trustee;  in 
other  respects  so  far  as  possible  the.  estate  shall  be  administered  as 
herein  provided  for  other  estates. 

cThe  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the  adminis- 
tration of  the  partnership  and  individual  property. 

d  The  trustee  shall  keep  separate  accounts  of  the  partnership  prop- 
erty and  of  the  property  belonging  to  the  individual  partners. 

eThe  expenses  shall  be  paid  from  the  partnership  property  and 
the  individual  property  in  such  proportions  as  the  court  shall  deter- 
mine. 

f  The  net  proceeds  of  the  partnership  property  shall  be  appropriated 
to  the  payment  of  the  partnership  debts,  and  the  net  proceeds  of  the 
individual  estate  of  each  partner  to  the  payment  of  his  individual 
debts.  Should  any  surplus  remain  of  the  property  of  any  partner  after 
paying  his  individual  debts,  such  surplus  shall  be  added  to  the  part- 
nership assets  and  be  applied  to  the  payment  of  the  partnership  debts. 
Should  any  surplus  of  the  partnership  property  remain  after  paying 
the  partnership  debts,  such  surplus  shall  be  added  to  the  assets  of 
the  individual  partners  in  the  proportion  of  their  respective  interests 
in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership 
estate  against  the  individual  estates,  and  vice  versa,  and  may  marshal 
the  assets  of  the  partnership  estate  and  individual  estates  so  as  to  pre- 
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vent  preferences  and  secure  the  equitable  distribution  of  the  property 
of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  part- 
nership being  adjudged  bankrupt,  the  partnership  property  shall  not 
be  administered  in  bankruptcy,  unless  by  consent  of  the  partner  or 
partners  not  adjudged  bankrupt;  but  such  partner  or  partners  not 
adjudged  bankrupt  shall  settle  the  partnership  business  as  expedi- 
tiously as  its  nature  will  permit,  and  account  for  the  interest  of  the 
partner  or  partners  adjudged  bankrupt.     (30  Stat.  547,  548.) 

Notes  of  Decisions 

G.  1903)  125  Fed.  835,  11  Am.  Bankr. 
Rep.  141. 

A  bankruptcy  court,  having  jurisdic- 
tion over  one  partner,  may  take  juris- 
diction of  the  firm  without  reference  to 
whether  it  is  six  months  old,  and  with- 
out a  specific  allegation  as  to  its  prin- 
cipal place  of  business.  In  re  Mitchell 
a914)  219  Fed.  690,  135  C.  C.  A.  362, 
affirming  order  In  re  Mitchell  &  Co.  (D. 
C.  1914)  211  Fed.  778. 

If  one  of  the  partners  has  been  a  res- 
ident of  the  district  for  the  required 
length  of  time,  he  may  there  file  a  peti- 
tion for  the  adjudication  of  the'  firm, 
notwithstanding  the  fact  that  the  busi- 
ness of  the  firm  is  carried  on  in  another 
district  or  state,  or  that  the  other  part- 
ners reside  elsewhere,  though,  in  such 
a  case,  the  other  members  of  the  firm 
must  be  given  an  opportunity  to  join  in 
the  petition  or  to  oppose  it.  In  re  J.  & 
M.  Schwartz  (D.  C.  1913)  204  Fed.  326, 
30  Am.  Bankr.  Rep.  344;  In  re  Penn 
(D.  C.  1871)  5  N.  B.  R.  30,  Fed.  Cas. 
No.  10,927;  Ex  parte  Hall  (C.  C.  1842) 
Fed.  Cas.  No.  5,919;  Whitson  v.  Farber 
Bank  (1904)  105  Mo.  App.  605,  80 
S.  W.  327. 

Where  a  nonresident  partner  of  an 
alleged  bankrupt  firm  is  joined,  he  may 
be  served  by  publication,  and  an  ancil- 
lary proceeding  brought  against  him  in 
the  district  where  he  resides;  but  he 
cannot  be  so  adjudicated  in  the  original 
proceedings,  unless  he  interposes  a  pe- 
tition or  endeavors  to  administer  the 
estate,  under  Bankr.  Act  July  1,  1898, 
§  5,  subd.  *Ti."  In  re  J.  &  M.  Schwartz 
(D.  C.  1913)  204  Fed.  326,  30  Am. 
Bankr.  Rep.  344. 

When  a  petition  by  creditors  against 
a  firm  is  based  on  the  ground  of  res- 
idence or  domicile,  it  will  be  dismissed, 
where  it  is  shown  that  none  of  the 
members  of  the  firm  had  his  domicile 
or  resided  within  the  district  long 
enough  to  support  the  jurisdiction  of 
the  court.  In  re  Blair  (D.  C.  1900) 
99  Fed.  76,  3  Am.  Bankr.  Rep.  588. 

If  the  principal  place  of  business  of 
a  partnership  has  been  within  a  given 
district  for  the  requisite  length  of 
time,  the  court  of  bankruptcy  of  that 
district  will  have  jurisdiction  of  a  volun- 
tary or  involuntary  petition  against  the 
partnership,  irrespective  of  the  fact 
that  some  of  the  partners  may  be  non- 
residents. Cameron  v.  Canieo  (D.  C. 
1874)  9  N.  B.  B.  527,  Fed.  Cas.  No. 
2,340. 
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—  E«xempt  occupation. 

—  Minority  or  insanity  of  tone  part- 
ner. 

Proceedings  in  partnership  cases. 
What   constitutes   partnership. 

—  Secret  and  presumptive  partners. 
7.  InToluntary    proceedings    against   firm. 

I  Effect  of  dissolution  of  firm. 

9.  —   Dissolution   by   death   of  partner. 
1ft.  Bankruptcy  of  firm  without  adjudica- 
tion of  any  partner. 
XL  Voluntary  petition  by  one  or  more  part- 
ners. 

II  Individual  bankruptcy  of  one  or  more 

partners. 

13.  Effect  of  adjudication  of  one  or  more 

partners. 

14.  Continuing   or   liquidating   partner. 

15.  Statutes  and  rights  of  retiring  partner. 

II.  Partnership    and    Individual    estates 
and  debts 

U.  Election   uid   appointment   of   trustee. 

17.  Distribution  of  estate. 

1&  Where  no  partnership  assets  exist 

IS.  Marshaling    assets. 

20.  What   constitute   partnership   assets. 

2L  What  constitute  individual  assets. 

2L  Partnership   debts   and    claims. 

23.  Separate    debts    of    partners. 

24.  Joint     and     several     liability— Double 

proof. 

».  Liability  for  torts. 

26.   Claims  of  partners  against  each  other 

and    the   flrm. 

I.  BANKRUPTCY  OF  PARTNER. 
SHIPS 

I.  Jurisdlotlon  In  partnership  oasesw-^ 

For  the  purposes  of  the  bankraptcy  act, 
a  partnership  is  a  legal  entity,  which 
may  be  adjudged  bankrupt,  separately 
from  the  individuals  composing  it,  as 
thoagh  it  were  an  independent  legal 
person.  In  re  Samuels  (1914)  215  Fed. 
845,  132  C.  O.  A.  187;  Francis  v.  Mc- 
Neal  (1911)  186  Fed.  481,  108  C.  0.  A. 
459,  26  Am.  Bankr.  Rep.  655;  In  re 
Perlhefter  (D.  C.  1910)  177  Fed.  299, 
25  Am.  Bankr.  Rep.  576;  In  re  Every- 
body's Grocery  &  Meat  Market  (D.  0. 
1908)  173  Fed.  492,  21  Am.  Bankr. 
Bep.  925;  In  re  L.  Stein  &  Co.  (1904) 
127  Fed.  547,  62  C.  C.  A.  272,  11  Am. 
Bankr.  Rep.  536.*  But  it  must  be  shown 
that  a  partnership  exists  in  fact,  and 
who  are  the  members  of  it,  before  the 
court  can  act  intelligently  upon  a  peti- 
tion against  it,  and  an  adjudication 
will  be  denied  until  these  matters  are 
before  the  court    In  re  McLaren  (D. 
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Where  a  partnership  has  had  its  only 
place  of  business  within  a  given  judicial 
district  for  a  period  of  more  than  three 
months  before  the  filing  of  a  petition 
in  bankruptcy  against  it  in  such  district, 
the  court  therein  will  have  jurisdiction 
of  the  petition,  although,  during  a  part 
of  that  time,  the  only  business  carried 
on  was  in  the  way  of  winding  up  the 
affairs  of  the  firm  by  two  of  the  part- 
ners, the  others  having  retired.  In  re 
Blair  (D.  C.  1900)  99  Fed.  76,  3  Am. 
Bankr.  Rep.  588. 

Where  partners  are  domiciled  in  dif- 
ferent bankruptcy  court  districts,  and 
the  firm  maintains  a  business  establish- 
ment in  each  district,  both  bankruptcy 
courts  will  have  jurisdiction  of  proceed- 
ings against  the  firm  and  the  individual 
partners.  But  the  court  In  which  the 
first  petition  is  filed  is  vested  with  ex- 
clusive jurisdiction  to  determine  the 
question  which  of  the  two  courts  can 
proceed  with  the  case  for  the  greatest 
convenience  of  the  parties  in  interest. 
In  re  Sterne  &  Levi  (D.  C.  1911)  190 
Fed.  70,  26  Am.  Bankr.  Rep.  209. 

Where  the  same  persons  constitute 
two  separate  partnerships  engaged  in 
.business,  similar  or  dissimilar,  in  dif- 
ferent states,  each  partnership  having 
a  distinct  firm  name,  an  adjudication  of 
bankruptcy  in  either  jurisdiction,  on 
petition  of  creditors  of  one  firm  only, 
win  apply  to  all  the  debts  and  assets 
of  both  partnerships.  Ballin  y.  Ferst 
(1875)  65  Ga.  546.  But  the  adjudica- 
tion of  a  firm  in  one  district  does  not 
prevent  a  subsequent  adjudication  in 
another  district  of  a  firm  only  in  part 
composed  of  the  same  persons.  In  re 
Jewett  (C.  C.  1877)  Fed.  Cas.  No.  7,- 
307. 

2.  -^-  Exempt  oooupation^^A  part- 
nership, in  so  far  .as  the  administra- 
tion of  its  assets  in  bankruptcy  pro- 
ceedings is  concerned,  is  not  an  entity 
separate  and  distinct  from  its  partners, 
but  is  a  natural  person  within  §  4b 
(ante,  {  9588),  providing  that  a  natural 
person  other  titan  a  wage-earner  or 
one  chiefiy  engaged  in  farming  may  be 
adjudged  an  involuntary  bankrupt. 
Bankr.  Act,  {  5a,  authorizing  bank- 
ruptcy adjudication  against  a  partner- 
ship, is  to  be  construed  in  connection 
with  section  4b,  and  hence  does  not  au- 
thorize bankruptcy  adjudication  against 
a  partnership  engaged  chiefly  in  farm- 
ing. H.  D.  Still's  Sons  v.  American 
Nat.  Bank  (1913)  209  Fed.  749.  126  C. 
C.  A.  473. 

3.  -^-  Minority  or  Insanity  of  one 
partner^^Under  this  section  the  insan- 
ity of  a  partner  and  the  appointment 
of  a  conservator  of  his  estate  will  not 
prevent  an  adjudication  of  bankruptcy 
against  the  partnership  on  petition  of 
its  creditors.  In  re  L.  Stein  &  Go. 
(1904)  127  Fed.  547,  62  0.  0.  A.  272, 
11  Am.  Bankr.  Rep.  536. 

A  partnership  in  which  one  member  is 
a  minor  may  be  adjudged  bankrupt,  as 
also  the  adult  members  of  the  firm,  and 
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the  partnership  property  and  the  sep- 
arate estates  of  such  adult  partners 
may  be  administered  in  bankruptcy,  al- 
though no  adjudication  can  be  made 
against  the  infant  partner  individually. 
Jennings  v.  Stannus  (1911)  191  Fed. 
347,  112  O.  0.  A.  91,  27  Am.  Bankr. 
Rep.  384;  In  re  Dunnigan  (D.  C.  1899) 
96  Fed.  428,  2  Am.  Bankr.  Rep.  628. 

4.  Proceedings  In  partnership  cases^* 
A  partnership  owns  its  property  and 
owes  its  debts  apart  from  the  individ- 
ual property  of  its  members  and  apart 
from  their  individual  debts,  and  it  may 
be  adjudged  bankrupt  upon  its  volun« 
tary  petition,  or  in  involuntary  pro- 
ceedings if  it  has  committed  an  act  of 
bankruptcy,  irrespective  of  any  adjudi- 
cation of  the  individual  partners;  and 
the  adjudication  of  the  firm  will  sub- 
ject the  separate  estates  of  the  part- 
ners, as  well  as  the  firm  property,  to 
administration  in  bankruptcy.  Fidelity 
Trust  Co.  ▼.  Gaskell  (1912)  195  Fed. 
865,  115  0.  C.  A.  527,  28  Am.  Bankr. 
Rep.  4;  In  re  Meyer  (1899)  98  Fed. 
976,  39  C.  C.  A.  368,  3  Am.  Bankr.  Rep. 
559;  In  reBertenshaw  (1907)  157  Fed. 
368,  85  0.  0.  A.  61,  19  Am.  Bankr. 
Rep.  577;  MUls  v.  Fisher  (1908)  159 
Fed.  897,  87  C.  O.  A.  77,  20  Am.  Bankr. 
Rep.  237;  New  Orleans  Add  &  Ferti- 
lizer Co.  ▼.  Guillory  &  Co.  (1906)  117 
La.  821,  42  South.  329;  Lacey  v.  Cow- 
an (1909)  162  Ala.  546,  50  South.  281. 

Where  a  petition  in  voluntary  bank- 
ruptcy is  presented  both  in  the  name 
of  a  partnership  and  in  the  names  of 
the  individual  partners,  and  is  accom- 
panied by  schedules  setting  forth  the 
debts  and  assets  of  the  firm  and  also  of 
the  partners,  and  thereupon  the  peti- 
tioners are  adjudged  bankrupts  as 
prayed,  it  is  not  necessary  that  each 
partner  should  also  file  an  individual 
petition,  in  order  to  be  relieved  from 
his  individual  debts,  but  the  court  of 
bankruptcy  may  administer  upon  the 
separate  estates  of  the  partners  as  well 
as  upon  the  estate  of  the  firm  in  a  sin- 
gle proceeding,  and  may  grant  to  the 
partners  a  discharge  from  both  sepa- 
rate and  joint  debts.  In  re  Gay  (D.  C. 
1899)  98  Fed.  870,  8  Am.  Bankr.  Rep. 
629. 

Where  a  voluntary  petition  in  bank- 
ruptcy by  partners  prays  that  "the  pe- 
titioners" may  be  adjudged  bankrupts, 
instead  of  "the  said  firm,*'  but  other- 
wise follows  the  ofildal  form  for  a  part- 
nership petition,  describing  the  peti- 
tioner^ as  the  members  of  the  firm,  and 
the  schedules  show  that  all  their  debts 
are  firm  debts,  and  the  order  of  ad- 
judication corresponds  with  the  peti: 
tion,  the  defect  of  form  in  the  petition 
and  adjudication  is  not  material  on  op- 
position to  the  application  for  discharge, 
but  may  be  amended  nunc  pro  tunc.  In 
re  Meyers  (D.  0.  1899)  97  Fed.  757, 
8  Am.  Bankr.  Rep.  260. 

Though  one  of  the  members  of  a  firm 
has  not  been,  and  could  not  be,  adjudi- 
cated a  bankrupt  indiyidnally,  the  court 
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of  bankruptcy  haff  jarisdiction  to  take 
possession  of  his  property  and  to  ad- 
minister the  same  so  far  as  necessary  to 
a  settlement  of  the  partnership  estate. 
Dickas  t.  Barnes  (1905)  140  Fed.  849, 
72  C.  C.  A.  261,  5  L.  R.  A.  (N.  S.)  654, 
15  Am.  Bankr.  Rep.  666;  In  re  Sam- 
uels &  Lesser  (D.  G.  1913)  207  Fed. 
196i,  30  Am.  Bankr.  Rep.  293;  In  re 
R.  F.  Duke  &  Son  (D.  C.  1912)  199 
i'ed.  199,  29  Am.  Bankr.  Rep.  93. 

In  a  proceeding  in  involuntary  bank- 
raptcy  against  a  partnership,  where  the 
act  of  bankruptcy  charged  is  one  which 
involves  the  insolvency  of  the  partner- 
ship, there  can  be  no  adjudication 
against  it,  unless  it  and  all  of  its  mem- 
bers are  insolvent,  and  in  such  a  case, 
though  the  adjudication  be  against  the 
partnership  only,  or  against  the  part- 
nership and  some,  but  not  all,  of  its 
members,  the  eertates  of  all  the  mem- 
bers are  drawn  into  the  proceeding  for 
administration.  Francis  y.  McNeal 
(1911)  186  Fed.  481,  108  C.  O.  A.  459, 
26  Am.  Bankr.  Rep.  555  (affirmed  228 
U.  S.  695.  33  Sup.  Ct  701,  57  L.  Ed. 
1029);  Menke  v.  Sunderman  (1911)  186 
Fed.  486, 108  C.  G.  A.  464;  In  re  Hans- 
ley  &  Adams  (D.  G.  1916)  228  Fed. 
564. 

5.  What    eonstltotes    partnership.^— 

Persons  who  attempt  to  organize  a  lim- 
ited partnership,  but  fail  in  law  to  ac- 
complish that  result,  for  lack  of  com- 
pliance with  the  statutes  governing 
such  associations,  may  be  proceeded 
against  in  bankruptcy  as  partners.  In 
re  MerriU  (G.  G.  1874)  Fed.  Gas.  No. 
9,467.  Where  persons  associate  them- 
selves together,  intending  to  form  a 
corporation,  or  assuming  to  be  a  cor- 
poration and  using  a  corporate  name, 
bat  without  authority  of  law,  they  are 
individually  liable  as  partners  for  the 
debts  of  the  association,  and  a  creditor 
who  has  dealt  with  them  as  a  corpora- 
tion is  not  thereby  estopped  from  set- 
ting up  his  daim  against  them  individ- 
ually in  bankruptcy.  Manson  v.  Wil- 
liams a907)  153  Fed.  525,  82  G.  G.  A. 
475,  18  Am.  Bankr.  Rep.  674;  In  re 
Hudson  Glothing  Go.  (D.  G.  1906)  148 
Fed.  305,  17  Am.  Bankr.  Rep.  826; 
In  re  Mendenhall  (D.  G.  1874)  9  N. 
R  R.  497,  Fed.  Gas.  No.  9.425.  But 
the  directors  or  stockholders  of  a  cor- 
poration, who  have  made  themselves 
personally  liable  for  its  debtfir  by  failure 
to  obey  the  laws  governing  corpora- 
tions of  that  class,  are  not  subject  to 
be  proceeded  against  in  bankruptcy  as 
partners.  James  v.  Atlantic  Delaine 
Co.  (C.  G.  1875)  11  N.  B.  R.  390,  Fed. 
Cas.  No.  7,179. 

To  warrant  an  adjudication  of  bank- 
niptcy  against  an  alleged  partnership, 
or  against  an  individual  as  a  member  of 
a  partnership,  the  existence  of  a  part- 
nership in  fact  must  be  shown,  and  the 
harden  of  proof  on  this  issue  rests  on 
the  petitioning  creditors.  Buffalo  Mill- 
ing Co.  V.  Lewisburg  Dairy  Go.  (D.  C. 
1906)  159  Fed.  319,  20  Am.  Bankr.  Rep. 


279;  Jones  v.  Burnham,  Williams  &  Go. 
(1905)  138  Fed.  986,  71  G.  G.  A.  240, 
15  Am.  Bankr.  Rep.  85;  In  re  Beck- 
with  &  Go.  (D.  G.  1904)  130  Fed.  475, 

12  Am.  Bankr.  Rep.  453.  Whether  a 
partnership  exists  as  between  the  par- 
ties themselves,  depends  on  their  in- 
tention, and  that  intention  must  be  as- 
certained from  the  whole  evidence  and 
the  circumstances  in  the  case.  In  re 
Hirth  (D;  G.  1911)  189  Fed.  926,  26 
Am.  Bankr.  Rep.  666.  Where  two  or 
more  parties  are  engaged  in  a  joint  bust- 
uess  enterprise,  to  which  they  contrib- 
ute their  capital,  sldU,  or  labor,  upon 
an  understanding,  tacit  or  otherwise, 
that  they  win  share  in  common  the 
profits  accruing  therefrom,  they  are 
partners  in  fact  and  in  law,  both  be- 
tween themselves  and  as  to  creditors. 
In  re  G.  F.  Beckwith  &  Go.  (D.  G. 
1904)  130  Fed.  475,  12  Am.  Bankr. 
Rep.  453.  For  the  purposes  of  an  ad- 
judication in  bankruptcy,  participation 
in  the  profits  of  a  business  is  presump- 
tive or  primary  proof  that  the  parnc- 
ipator  is  a  partner  in  such  business,  and 
in  the  absence  of  other  proof,  is  suffi- 
cient evidence  thereof;  but  such  pre- 
sumption may  be  overcome  by  show- 
ing that  such  profits  were  received  by 
the  party  simply  as  wages  for  services 
performed,  or  interest  for  money  loaned 
to  the  persons  carrying  on  the  business. 
In  re  Francis  (D.  G.  1872)  Fed.  Gas. 
No.  5,031.  Under  Giv.  Gode  S.  D.  { 
1723,  which  provides  that  a  partnership 
is  the  association  of  two  or  more  per- 
sons for  the  purpose  of  carrying  on 
business  together  and  dividing  its  prof- 
its between  them,  a  business  conduct- 
ed in  the  name  of  a  bankrupt  and  his 
brother  as  partners,  was  not  a  partner- 
ship business,  but  the  individual  busi- 
ness of  the  bankrupt,  where  his  brother 
had  no  capital  invested  and  worked  for 
a  salary,  and  there  was  no  agreement 
between  them  that  he  should  share  in 
either  profits  or  losses.  In  re  Gibson 
(D.  G.  1911)  191  Fed.  665,  27  Am. 
Bankr.  Rep.  401. 

To  sustain  proceedings  in  involuntary 
bankruptcy  against  a  firm  or  against  a 
person  as  a  member  of  a  firm,  a  part- 
nership in  fact  must  be  shown,  and  a 
mere  holding  out,  by  which  one  may 
have  become  liable  to  some  creditors 
on  the  principle  of  estoppel  is  not  suffi- 
cient In  re  G.  F.  Beckwith  &  Go.  (D. 
G.  1904)  130  Fed.  475,  12  Am.  Bankr. 
Rep.  453;  In  re  Hudson  Glothing  Go. 
(D.  G.  1906)  148  Fed.  305,  17  Am. 
Bankr.  Rep.  826;  Moore  v.  Walton  (D. 
G.  1874)  9  N.  B.  R.  402,  Fed.  Gas. 
No.  9,779;  In  re  Murray  (D.  G.  1882) 

13  Fed.  550. 

In  an  action  by  the  trustee  in  bank- 
ruptcy of  a  partnership,  the  issue  be- 
ing as  to  whether  all  the  persons  com- 
posing the  firm  were  included  in  the  ad- 
judication of  bankruptcy,  the  trustee  is 
not  bound  or  concluded  by  the  record 
of  a  prior  judgment  wherein  the  per- 
sons composing  the  firm  were  ascer- 

(11097) 


§  9689 


BANKBUPTCT   ({  6) 


(Tit  61 


tained  and  determined,  although  he,  in 
Ilia  private  capacity,  was  a  party  to 
that  judgment.  Abendroth  ▼.  Durand 
(D.  C.  1880)  1  Fed.  849. 

A  person  who  is  not  actually  a  mem- 
ber of  the  firm  cannot  properly  be  ad- 
judged bankrupt  in  proceedings  by  or 
against  the  firm.  In  re  Berryman  (D. 
C.  1878)  Fed.  Cas.  No.  1,3S0.  But 
the  proceedings  will  not  be  rendered  in- 
valid as  to  the  actual  partners  by  the 
infusion  of  persons  who  are  not  part- 
ners; but  on  the  application  of  a  per- 
son thus  wrongly  included,  the  pro- 
ceedings may  be  vacated  so  far  as  they 
relate  to  him.  Hanson  v.  Paige  (1855) 
3  Gray  (Mass.)  239.  But  they  wiU  not 
be  so  vacated  in  cases  where  there  has 
been  a  slothful  acquiescence  in  the  pro- 
ceedings for  such  a  length  of  time  that 
rights  and  interests  of  third  persons 
have  grown  up  under  the  adjudication 
and  been  adapted  to  it.  In  re  Griffith 
(D.  C.  1878)  18  N.  B.  E.  510,  Fed. 
Ca^  No.  5,820;  In  re  GUbert  (D.  C. 
1843)  Fed.  Cas.  No.  5,411. 

Where  an  issue  is  raised  as  to  the 
persons  who  constitute  a  bankrupt 
partnership,  the  court  of  bankruptcy 
has  power  and  jurisdiction  to  deter- 
mine it.  In  re  Griffith  (D.  C.  1878) 
18  N.  B.  R.  510,  Fed.  Cas.  No.  5,820. 

Where  the  evidence  established  that 
two  bankrupts  were,  at  the  time  of 
their  bankruptcy,  and  had  been  for 
more  than  twenty  years,  partners  in  aU 
their  business,  that  all  of  their  proper- 
ty, whether  held  in  the  name  of  the 
firm  or  of  either  or  both  partners,  was 
partnership  property,  and  all  of  their 
debts  partnership  debts,  whether  evi- 
denced by  obligations  of  the  firm  or  ei- 
ther or  both  partners,  held  a  case  of 
"universal"  partnership,'  to  which  the 
bankruptcy  act  is  applicable.  In  re 
Culver  (D.  C.  1909)  176  Fed.  450,  23 
Am.  Bankr.  779.  The  act  is  also  ap- 
plicable to  a  special  partnership  form- 
ed for  the  single  purpose  of  prosecut- 
ing some  special  adventure  or  enter- 
prise. Thrall  v.  Cram pt on  (D.  O. 
1877)  Fed.  Cas.  No.  14,008. 

Where  two  firms  shared  in  a  certain 
venture,  and  kept  an  account  in  a  bank 
in  the  name  of  one  firm  with  the  addi- 
tion of  the  word  "Co.,"  and  so  signed 
the  checks,  it  was  held  that  these 
checks  did  not  establish  a  copartnership 
between  the  two  firms,  and  that  a  hold- 
er of  a  check  so  signed  could  not  file  a 
petition  in  bankruptcy  against  the  mem- 
bers of  both  firms.  In  re  Warner  (D. 
C.  1871)  7  N.  B.  R.  47,  Fed.  Cas.  No. 
17,178. 

A  judgment  procured  against  three 
persons  as  partners  may  be  proved 
against  the  estate  of  two,  regarding  the 
other  as  a  surety,  where  the  third  has 
been  held,  in  the  bankruptcy  proceed- 
ings, not  a  partner.  In  re  Kitzinger 
(D.  C.  1879)  19  N.  B.  R.  152,  Fed. 
Cas.  No.  7,861. 

6. Secret  and  presumptive  part- 
ners.—It  is  not  essential  to  the  validity 
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of  an  adjudication  In  bankruptcy 
against  a  partnership  that  a  secret  or 
dormant  partner  should  have  been  made 
a  party  defendant;  where  only  the  os- 
tensible partners  are  served  and  pro- 
ceeded against,  this  will  at  least  bind 
the  partnership  property.  In  re  Gib- 
son (D.  C.  1911)  191  Fed.  665,  27  Am. 
Bankr.  Rep.  401;  In  re  Harris  (D.  C. 
1899)  108  Fed.  517;  Metcalf  v.  Officer 
(C.  C.  1879)  Fed.  Cas.  No.  9,496;  In 
re  Kenney,  97  Fed.  554,  3  Am.  Bankr. 
Rep.  353;  In  re  Lane  (D.  C.  1874)  10 
N.  B.  R.  135,  Fed.  Cas.  No.  8,044. 
And  see  In  re  Samuels  &  Lesser  (D. 
C.  1913)  207  Fed.  195,  30  Am.  Bankr. 
Rep.  293. 

Where  the  petitioning  creditors,  at 
the  time  the  indebtedness  was  incurred, 
knew  that  a  person  was  a  secret  part- 
ner in  a  firm,  and  such  partner  is  a 
guarantor  on  commercial  paper  of  the 
firm,  he  may,  although  solvent,  and  hav- 
ing personally  committed  no  acts  of 
bankruptcy,  be  adjudged  a  bankrupt  on 
a  petition  filed  against  him  and  his 
partners.  In  re  Ess  (C.  C.  1872)  7 
N.  B.  R.  133,  Fed.  Cas.  No.  4,530. 
Where  a  firm  has  committed  an  act  of 
bankruptcy,  the  personal  estate  of  an 
undisclosed  partner  is  subject  to  ad- 
ministration in  such  proceeding,  wheth- 
er he  is  insolvent  or  not  In  re  Sam- 
uels &  Lesser  (D.  C.  1913)  207  Fed. 
195,  30  Am.  Bankr.  Rep.  293,  decree 
reversed  In  re  Samuels  (C.  C.  A.  1914) 
215  Fed.  845.  A  bankruptcy  court,  nei- 
ther under  §  21a  (post,  §  9605),  nor  in- 
dependent thereof,  had  authority,  on  a 
creditor's  petition  in  bankruptcy  pro- 
ceedings against  a  firm,  to  try  the  ques- 
tion of  the  membership  in  the  firm  of 
an  alleged  secret  partner  against  his 
will,  and  to  compel  him  to  file  sched- 
ules of  assets  and  liabilities.  In  re 
Samuels  (C.  C.  A.  1914)  215  Fed.  845, 
reversing  decree  In  re  Samuels  &  Les- 
ser (D.  C.  1913)  207  Fed.  195. 

To  charge  a  person  as  a  silent  part- 
ner in  the  business  of  a  bankrupt,  so 
as  to  debar  him  from  the  rights  of  a 
creditor  of  the  estate,  where  there  has 
been  no  holding  out  as  such,  an  actual 
and  definite  agreement  must  be  proved 
binding  on  all  the  parties  thereto.  In 
re  Clark  (D.  C.  1901)  111  Fed.  893,  7 
Am.  Bankr.  Rep.  96.  This  decision 
was  reversed  in  Rush  v.  Lake  (1908) 
122  Fed.  561,  58  C.  C.  A.  447,  10  Am. 
Bankr.  Rep.  455,  but  on  the  evidence 
and  not  on  the  proposition  of  law  laid 
down. 

The  trustee  in  bankruptcy  of  a  dor- 
mant partner  is  not  entitled  to  the 
possession  of  the  partnership  effects, 
as  against  attaching  creditors  of  the 
partnership.  Talcott  v.  Dudley  (1843) 
5  111.  (4  Scam.)  427. 

Where  the  adjudication  in  bankrupt- 
cy has  been  made  against  the  ostensible 
partner,  his  trustee  cannot  be  kept  out 
of  possession  of  property  of  the  firm 
by  one  who  claims  title  under  a  mort- 
gage   given    by    the    secret    partner. 
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White  ▼.  Farnham  a904)  99  Me.  100, 
5S  Atl.  425,  105  Am.  St  Rep.  261. 

Where  a  partner  has  retired  from  the 
firm,  but  permits  his  name  to  remain 
in  the  style  of  the  firm  and  to  be  used 
for  the  benefit  of  the  other  partners, 
be  is  liable  to  a  person  who  takes  notes 
of  the  new  firm,  or  gives  it  credit,  in  ig- 
norance of  the  dissolution  and  in  reli- 
ance on  the  name  of  the  retiring  part- 
ner; and  on  the  petition  of  such  credi- 
tors for  an  adjudication  of  bankruptcy 
against  the  firm,  the  retiring  partner 
wOl  be  made  bankrupt  with  the  others. 
In  re  Krueger  (D.  G.  1871)  Fed.  Gas. 
No.  7,941. 

7.  Involuntary  proceedings  against 
flrn.— A  court  of  bankruptcy  has  juris- 
diction to  adjudge  a  partnership  bank- 
mpt  on  the  petition  of  one  of  its  mem- 
bers and  against  the  objection  of  the 
others.  In  re  J.  M.  Geballos  &  Go. 
(D.  G.  1908)  161  Fed.  445,  20  Am. 
Bankr.  Rep.  459.  When  the  requisite 
number  of  creditors  join  in  a  petition 
against  a  firm,  it  is  not  necessary  that 
they  should  all  be  creditors  of  the 
partnership,  if  they  are  creditors  of  the 
partners.  In  re  Matot  (D.  G.  1877)  16 
N.  B.  R.  485,  Fed.  Gas.  No.  9,282. 

A  partnership  cannot  be  adjudged 
bankrupt  in  a  proceeding  to  which  one 
of  its  members  is  not  a  party,  and  the 
petition  cannot  be  amended  by  adding  a 
new  party  after  the  testimony  has  been 
taken  and  the  case  is  on  hearing  before 
the  court.  In  re  Pitt  (D.  G.  1876) 
Fed.  Gas.  No.  11,188.  An  adjudication 
of  bankruptcy  against  a  firm  must  be 
made  in  one  proceeding  and  on  one  pe- 
tition. The  adjudication  of  one  mem- 
ber of  a  firm  in  one  proceeding,  and  of 
the  remaining  members  of  it  in  a  sep- 
arate proceeding,  with  such  effect  as  to 
bring  the  firm  into  bankruptcy,  is  not 
contemplated  by  the  statute.  In  re 
Plumb  (D.  G.  1878)  Fed.  Gas.  No.  11,- 
231.  Gompare  In  re  Kelley  (D.  G. 
1878)  19  N.  B.  R.  326,  Fed.  Gas.  No. 
7,656.  Distinct  firms,  consisting  of 
three  persons,  one  of  Whom  was  a  part- 
ner in  both,  cannot  be  joined  in  one 
proceeding  in  bankruptcy,  though  one 
was  the  successor  of  the  other  and  un- 
dertook to  pay  its  debts.  In  re  Wal- 
lace (D.  a  1875)  12  N.  B.  R.  191,  Fed. 
Cas.  No.  17,095. 

In  a  petition  in  involuntary  bank- 
ruptcy against  a  firm,  it  is  not  suffi- 
cient merely  to  allege  that  "the  part- 
nership is  insolvent,'*  but  there  must 
alto  be  an  averment  as  to  the  insol- 
vency of  each  of  the  partners.  In  re 
Blair  (D.  G.  1900)  99  Fed.  76,  3  Aul 
Bankr.  Rep.  588. 

8.  Effect  of  dissolution  of  flrm.~AI- 
though  a  partnership  has  been  dis- 
■olved  by  mutual  consent,  yet  if  the 
members  continue  to  treat  each  other 
u  partners  after  the  alleged,  dissolu- 
tion, and  to  act  as  such  in  their  busi- 
ness transactions  with  third  parties,  a 
petition   in   bankruptcy   may    be   filed 


against  the  firm  as  if  there  had  been 
no  dissolution.  In  re  McFarland  (D. 
G.  1874)  10  N.  B.  R.  381,  Fed.  Gas. 
No.  8,788;  In  re  Tomes  (D.  G.  1878) 
19  N.  B.  R.  36;  Fed.  Gas.  No.  14,084. 
The  formal  dissolution  of  a  partner- 
ship will  not  prevent  the  bankruptcy 
court  from  taking  jurisdiction  of  pro- 
ceedings against  the  firm  so  long  as 
any  unfinished  business,  debts,  credits, 
or  assets  remain.  In  re  Grockett  (D. 
G.  1868)  2  N.  B.  R.  208,  Fed.  Gas.  No. 
3,402;  In  re  Noonan  (G.  G.  1873)  10 
N.  B.  R.  330,  Fed.  Gas.  No.  10,292; 
In  re  WUUams  (D.  G.  1869)  3  N.  B. 
R.  286,  Fed.  Gas.  No.  17,703;  Hunt  v. 
Pooke  (D.  G.  1872)  5  N.  B.  R.  161, 
Fed.  Gas.  No.  6,896;  In  re  Gorham  (D. 
G.  1878)  18  N.  B.  R.  419,  Fed.  Gas. 
No.  5,624. 

There  can  be  no  final  settlement  of 
the  affairs  of  a  firm  until  its  debts  are 
paid  or  in  some  other  way  extinguish- 
ed, and  an  adjudication  of  bankruptcy 
may  be  made  against  it  when  it  ap- 
pea];s  that  there  are  any  firm  debts  re- 
maining unsatisfied,  although  the  assets 
of  the  firm  have  been  entirely  consum- 
ed, and  it  has  been  dissolved  by  the 
partners  and  has  ceased  to  do  business. 
Holmes  v.  Baker  &  Hamilton  (1908) 
160  Fed.  922,  20  Am.  Bankr.  Rep.  252; 
In  re  Hirsch  (D.  G.  1899)  97  Fed.  571, 
3  Am.  Bankr.  Rep.  344;  In  re  Levy  (D. 
G.  1899)  95  Fed.  812.  The  "continu- 
ance" of  a  partnership,  within  the 
meaning  of  the  bankruptcy  act,  is  its 
actual  status  as  a  firm,  as  distinguished 
from  a  status  created  by  estoppel 
against  a  partner,  and  it  is  essential 
that  the  partnership  should  exist  as 
such,  or  that  its  affairs  should  be  still 
unsettled  at  the  time  of  filing  a  peti- 
tion, in  order  to  subject  it  to  an  ad- 
judication in  bankruptcy.  And  although 
the  affairs  of  a  partnership  are  "un- 
settled"* so  long  as  the  partnership 
debts  are  unpaid,  yet  debts  which  are 
binding  on  partners  only  by  way  of  es- 
toppel as  to  creditors  without  notice  of 
dissolution  are  not  firm  debts  in  this 
sense.  In  re  Pinson  &  Go.  (D.  G. 
1910)  180  Fed.  787,  24  Am.  Bankr. 
Rep.  804.  Where  an  agreement  that 
the  accounts  of  a  firm  should  be  used 
to  pay  firm  debts  was  not  incorporated 
in  a  partnership  dissolution  agreement, 
an  outgoing  partner  is  not  entitled  to 
enforce  such  provision  as  against  part- 
nership creditors  in  bankruptcy.  In 
re  WUson  (D.  G.  1912)  194  Fed.  564, 
27  Am.  Bankr.  Rep.  867. 

A  petition  by  a  partner  of  a  dissolv- 
ed firm  against  his  copartners  will  be 
dismissed  where  it  appears  that  the 
firm  was  dissolved  by  judicial  decree, 
and  all  its  assets  transferred  to  a  re- 
ceiver. In  re  Oehninger  (D.  G.  1876) 
Fed.  Gas.  No.  10,441;  Hopkins  v.  Gar- 
penter  (D.  G.  1878)  18  N.  B.  R.  339, 
Fed.  Gas.  No.  6,686.  Gompare  In  re 
Hathom  (G.  G.  1875)  Fed.  Gas.  No. 
6,214. 

9.  -^-  Dissolution  by  death  of  part- 
ner^^A  partnership,  after  its  dissolu- 
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tion  by  the  death  of  one  of  the  part- 
ners, may  be  adjudged  bankrupt,  and 
in  such  a  case  the  proceedings  are  not 
invalidated  by  the  fact  that  the  peti- 
tion did  not  refer  to  the  deceased  part- 
ner, nor  disclose  the  fact  that  the  part- 
ners named  were  surviving  partners, 
where  the  business  was  being  continued 
as  provided  in  the  partnership  agree- 
ment In  re  Coe  (D.  C.  1907)  157 
Fed.  308,  19  Am.  Bankr.  Rep.  61S; 
In  re  Stevens  (D.  C.  1870)  Fed.  Cas. 
No.  13,393;  Briswalter  v.  Long  (0. 
O.  1881)  14  Fed.  153.  CONTRA,  In 
re  Evans  (D.  C.  1908)  161  Fed-  590, 
20  Am.  Bankr.  Rep.  406;  In  re  Tem- 
ple (D.  C.  1876)  Fed.  Cas.  No.  13,825. 

The  court  of  bankruptcy  will  not 
take  from  the  custody  and  control  of 
the  executor  of  the  deceased  partner 
the  individual  estate  of  the  latter  nor 
any  of  the  partnership  assets  which 
may  have  been  committed  to  the  hands 
of  such  executor  for  administration. 
In  re  Daggett  (D.  C.  1873)  8  N.  B.  R. 
287,  Fed.  Cas.  No.  3,535,  affirmed  (C. 
C.  1873)  8  N.  B.  R.  433,  Fed.  Cas.  No. 
3,536;  French  v.  Grenet  (1881)  67 
Tex.  273.  But  compare  Hewitt  *v, 
Hayes  (1910)  204  Mass.  586,  90  N.  E. 
985,  27  L.  R.  A.  (N.  S.)  154,  where  it 
was  held  that  the  trustee  in  bankruptcy 
of  a  surviving  partner  may  sue  the  ex- 
ecutors of  the  deceased  partner  for 
whatever  firm  assets  and  property  have 
come  into  their  hands;  and  that,  where 
the  executors  of  a  deceased  partner 
acted  individually  under  a  power  of  at- 
torney given  by  the  surviving  partner, 
and  they  deposited  in  a  bank  in  their 
names,  "for  the  benefit  of  whom  it  may 
concern,"  funds  made  up  of  cash  on 
hand  belonging  to  the  firm  and  of  sums 
belonging  to  the  firm  as  proceeds  of 
its  property,  or  as  commissions  due  to 
it,  or  otherwise,  the  trustee  in  bank- 
ruptcy of  the  surviving  partner  was  en- 
titled to  the  fund.  Though  a  deceased 
partner's  interest  in  a  partnership 
claim  vests  in  the  surviving  partner,  it 
does  not  pass  to  the  latter's  trustee  in 
bankruptcy,  so  that  the  surviving  part- 
ner can  maintain  an  action  thereon  in 
his  own  name.  McCandless  v.  Hadden 
(1848)  9'  B.  Mon.  (Ky.)  186.  A  sur- 
viving partner,  after  the  adjudication 
of  the  firm,  has  no  power  to  consent  to 
an  allowance  to  the  widow  and  heirs 
of  the  deceased  partner  out  of  the 
assets  of  the  firm  prior  to  the  payment 
of  the  firm  debts.  In  re  F.  Dobert  & 
Son  (D.  C.  1908)  165  Fed.  749,  21  Am. 
Bankr.  Rep.  634.  The  trustee  in  bank- 
ruptcy of  the  surviving  partner  is  not 
entitled,  as  against  judgment  creditors 
of  the  latter  suing  on  firm  obligations, 
to  a  surplus  arising  on  foreclosure 
against  firm  property.  Moses  v.  Pond 
(1900)  32  Misc.  Rep.  406,  66  N.  Y. 
Supp.  600. 

Where  a  partner  carries  on  business 
with  the  consent  of  the  personal  rep- 
resentatives of  the  deceased  partner, 
upon  the  surviving  partner  being  ad- 
judged bankrupt,  there  is  no  priority 
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of  payment  between  debts  contracted 
before,  and  those  contracted  after,  the 
death  of  the  partner.  In  re  Mills  (D* 
C.  187{9  U  N.  B.  B.  74,  Fed.  Gas. 
No.  9,611. 

10.  Bankruptoy  of  flrm  without  ad- 
judication of  any  partnerw— A  partner- 
ship, as  such,  may  be  adjudged  bank- 
rupt without  any  adjudication  bein^ 
made  against  any  one  of  the  members 
of  the  firm.  In  re  Hansley  &  Adams 
(D.  C.  1916)  228  Fed.  564. 

The  adjudication  in  bankruptcy  of  a 
firm,  when  based  on  or  involving  its 
insolvency,  draws  to  the  court  of  bank- 
ruptcy for  administration  the  individ- 
ual estates  of  the  partners,  although 
they,  personally  and  individually,  are 
not  adjudged  bankrupts,  and  the  court 
may  compel  any  partner  to  transfer 
his  individual  property  to  tike  trustee. 
Francis  v.  McNeal  (1913)  228  U.  8. 
695,  33  Sup.  Ct  701.  57  L.  Ed.  1029, 
affirming  (1911)  186  Fed.  481,  108  O. 
C.  A.  459,  26  Am.  Bankr.  Rep.  556; 
Menke  v.  Sunderman  (1911)  186  Fed. 
486,  108  C.  C.  A.  464;  In  re  Lattimer 
(D.  0.  1909)  174  Fed.  824,  23  Am. 
Bankr.  Rep.  388;  In  re  Stokes  (D.  O. 
1901)  106  Fed.  312,  6  Am.  Bankr.  Rep. 
262.  CONTRA,  In  re  Bertenshaw 
(1907)  157  Fed.  363,  85  0.  C.  A.  61, 
19  Am.  Bankr.  Rep.  577. 

A  petition  in  bankruptcy  following 
the  official  form  for  a  partnership  peti- 
tion, and  praying  merely  that  the  firm 
be  adjudged  a  bankrupt,  does  not  an- 
thorize  the  court  to  adjudge  the  part- 
ners bankrupt,  and  where  an  adjudi- 
cation is  desired  of  the  petitioning 
partners  as  individuals,  as  well  as  the 
firm,  the  petition  should  so  pray. 
Where  petition  in  bankruptcy  by  two  of 
three  partners  prayed  that  the  firm  be 
adjudged  a  bankrupt,  but  did  not  al- 
lege that  nonjoining  partner  had  com- 
mitted any  act  of  bankruptcy  individu- 
ally, there  was  no  ground  for  adjudg- 
ing him  a  bankrupt  In  re  Lenoir- 
Cross  &  Co.  (D.  C.  1915)  226  Fed. 
227. 

1 1.  Voluntary  petition  by  ono  or  more 
partnor8^>->The  bankruptcy  act  contem- 
plates a  case  where  one  or  more,  but 
not  all,  of  the  members  of  a  partner- 
ship are  adjudged  bankrupt,  while  the 
partnership  as  such  is  not  before  the 
court.  In  re  Junck  &  Balthazard  (D. 
C.  1909)  169  Fed.  481. 

One  partner  may  petition  to  have 
the  partnership  declared  a  voluntary 
bankrupt.  In  re  Hansley  &  Adams 
(D.  C.  1916)   228  Fed.  564. 

When  some  of  the  members  of  a 
partnership  file  their  petition  in  bank- 
ruptcy asking  for  an  adjudication 
against  the  firm,  the  other  partners 
not  joining,  the  proceeding  is,  in  its 
inception,  a  voluntary  proceeding  in 
bankruptcy,  and  it  will  remain  so  in. 
its  entirety  unless  the  other  partners, 
on  due  notice,  dissent  from  the  peti- 
tion and   contest  the  adjudication,   ia 


i 


Ch.3) 


BANKRUPTCY   (f  5) 


§  9589 


ichich  case  the  proceeding  becomes,  as 
to  those  partners,  an  involuntary  one. 
In  re  Jtmck  &  Balthazard  (D.  G.  1909) 
169  Fed.  481,  22  Am.  Bankr.  Rep.  298; 
In  re  Carleton  (D.  C.  1904)  131  Fed. 
146,  12  Am.  Bankr.  Rep.  475;  In  re 
Murray  (D.  O.  1899)  96  Fed.  600,  3 
Am.  Bankr.  Rep.  601.  In  consequence 
of  the  original  voluntary  nature  of  the 
proceeding,  it  is  not  necessary  that  the 
petitioning  partner  should  aUege  acts 
of  bankruptcy  to  have  been  commit- 
ted by  the  firm,  though  the  absence 
of  soch  acts  will  be  a  defense  to  the 
partners  who  do  not  Join.  In  re  Junck 
k  Balthazard  (D.  G.  1909)  169  Fed. 
481,  22  Am.  Bankr.  Rep.  298;  In  re 
Noonan  (G.  G.  1873)  Fed.  Gas.  No. 
10,292.  But  compare  In  re  Forbes 
(D.  G.  1904)  128  Fed.  137,  11  Am. 
Bankr.  Rep.  787.  The  dissenting  part- 
ner may  show,  if  he  can,  that  the 
firm  is  not  insolvent.  In  re  Fowler  (D. 
C.  1867)  Fed.  Gas.  No.  4,998.  If  the 
noDJoining  partner  afterwards  comes 
in  and  confesses  himself  a  bankrupt, 
W  is  so  adjudged,  it  is  a  case  of 
hiToluntary  bankruptcy.  Metsker  v. 
Bonebrake  (1883)  108  U.  S.  66,  2  Sup. 
Ct  361,  27  L.  Ed.  654. 

Where  a  petition  in  bankruptcy  ia 
filed  by  certain  of  the  members  of  a 
partnership,  praying  an  adjudication 
against  the  firm  and  averring  that  the 
partner  who  has  not  joined  in  the  pe- 
tition is  not  a  resident  of  the  district 
and  that  his  residence  is  unknown  to 
the  petitioners,  if  the  judge  of  the 
court  of  bankruptcy  is  absent  from  the 
district,  or  the  division  of  the  district 
in  which  the  petition  is  filed,  at  the 
time  of  its  filing,  the  derk  should  forth- 
with refer  the  case  to  the  proper  ref- 
eree; but  if  partners  who  did  not  join 
in  the  petition  shall,  upon  notice,  en- 
ter their  appearance'  and  contest  the 
adjudication  of  the  firm,  the  referee 
eaimot  act  upon  the  petition  (it  being 
then  an  involuntary  case),  but  must 
certify  the  case  to  the  judge,  before 
whom  the  issue  will  be  heard  and  de- 
termined. In  re  Murray  (D.  G.  1899) 
96  Fed.  600,  3  Am.  Bankr.  Rep.  601. 

Questions  presented  by  partner  not 
Joining  copartners  in  petition  for  ad- 
judication of  bankruptcy  of  the  firm, 
bnt  insisting  that  he  had  paid  to  the 
creditors  of  the  firm  his  part  and  had 
been  released,  will  arise  before  referee 
imder  order  of  reference  on  adjudica- 
tion of  bankruptcy  of  firm.  In  re  Le- 
noir, Gross  &  Go.  (D.  G.  1915)  226 
Fed.  227. 

Where  one  of  the  partners  files  his 
petition  in  bankruptcy,  with  the  ob- 
ject of  obtaining  a  discharge  from  debts 
of  the  firm  as  well  as  his  individual 
debts,  the  petition  should  set  forth  the 
names  of  the  partners  and  pray  for  a 
discharge  from  partnership  debts,  the 
■chednles  should  list  both  the  petition- 
er's individual  property  and  debts  and 
property  and  debts  of  the  firm,  notices 


to  creditors  should  inform  them  that 
firm  creditors  are  affected  and  that 
the  bankrupt  seeks  a  discharge  from 
their  debts,  and  notice  of  the  filing  of 
the  petition  and  of  creditors'  meetings 
should  be  sent  to  the  partners  who 
have  not  joined.  In  re  Laughlin  (D.  G. 
1899)  96  Fed.  589,  3  Am.  Bankr.  Rep. 
1;  In  re  Hartman  (D.  G.  1899)  96 
Fed  593,  3  Am.  Bankr.  Rep.  65. 

Notice  to  the  partners  not  joining  in 
the  petition  is  essential  to  any  adjudi- 
cation against  the  firm.  No  adjudica- 
tion can  be  made  until  the  nonjoining 
members  of  the  firm  have  had  due  no- 
tice of  the  filing  of  the  petition  and  a 
proper  opportunity  to  defend  against 
the  same.  If  an  adjudication  has  been 
made  without  such  notice,  it  will  be 
vacated  and  set  aside  on  motion.  In 
re  Altman  (D.  G.  1899)  95  Fed.  263, 
2  Am.  Bankr.  Rep.  407;  In  re  Murray 
(D.  G.  1899)  96  Fed.  600,  3  Am.  Bankr. 
Rep.  601;  In  re  Russel  (D.  G.  1899) 
97  Fed.  32,  3  Am.  Bankr.  Rep.  91;  In 
re  Gorham  (D.  G.  1878)  18  N.  B.  R. 
419,  Fed.  Gas.  No.  5,624.  Where  cer- 
tain of  the  members  of  a  partnership 
file  their  voluntary  petition  in  bank- 
ruptcy, asking  for  an  adjudication  of 
the  firm,  but  the  other  partners  do  not 
join  and  are  not  notified  of  the  proceed- 
ings, the  defect  is  not  cured  by  filing  in 
court,  after  the  adjudication,  a  paper 
purporting  to  embody  the  consent  of 
the  nonjoining  partners,  but  which  is 
unverified,  qualified  in  its  terms,  and 
signed  only  by  their  attorneys.  In  re 
Altman  (D.  G.  1899)  95  Fed.  263,  2 
Am.  Bankr.  Rep.  407. 

If  the  partners  who  have  not  joined 
in  the  petition  can  be  found,  whether 
within  the  district  or  without  it,  per- 
sonal service  of  such  notice  must  be 
made  upon  them.  But  if  personal 
service  cannot  be  had,  then,  upon  the 
filing  of  an  aflldavit  showing  the  fact, 
the  court  will  order  publication  of  the 
notice  in  the  same  manner  as  in  equity 
cases.  In  re  Murray  (D.  G.  1899)  96 
Fed.  600,  3  Am.  Bankr.  Rep.  601. 

A  firm  having  failed  more  than  eight 
years  before  a  member  thereof  peti- 
tioned individually  to  be  adjudged  a 
bankrupt,  and  more  than  nine  years 
before  the  other  partner  was  dted, 
without  any  proof  of  bankruptcy,  a 
rule  on  the  latter  to  show  cause  why 
he  and  the  partnership  should  not  be 
adjudged  bankrupt  was  held  properly 
discharged-  Royston  v.  Weis  (1902) 
112  Fed.  962.  50  G.  G.  A.  638,  7  Am. 
Bankr.  Rep.  584. 

Where  one  of  the  partners  files  his 
voluntary  petition  in  bankruptcy  as  an 
individual,  and  does  not  seek  an  adju- 
dication against  the  firm,  nor  a  release 
from  firm  debts,  the  proceeding  cannot 
be  turned  into  a  partnership  proceed- 
ing by  the  voluntary  joinder  therein  of 
the  other  partners.  In  re  Boylan  (D. 
G.  1867)  Fed.  Gas.  No.  1,757.  See  In 
re  Lewis  (D.  G.  1868)  Fed.  Gas.  No. 
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8,311.  If  the  bankrupt  lists  only  his 
individual  debts  and  assets,  and  does 
not  seek  an  adjudication  of  the  partner- 
ship, nor  cause  notice  to  be  given  to 
his  copartners  nor  to  the  creditors  of 
the  firm,  the  discharge  which  he  may 
receive  will  not  release  him  from  part- 
nership debts.  In  re  Little  (D.  O. 
1868)  Fed.  Gas.  No.  8,390;  In  re  Noo- 
nan  (C.  C.  1873)  Fed.  Gas.  No.  10,- 
292;  Hudgins  v.  Lane  (D.  G.  1874) 
Fed.  Gas.  No.  6,827;  In  re  Plumb  (D. 
C.  1878)   Fed.  Gas.  No.  11.231. 

A  firm  may  be  declared  bankrupt  al- 
though one  of  its  members  has  already 
been  adjudicated  in  involuntary  pro- 
ceedings against  him  by  creditors. 
Hunt  V.  Pooke  (D.  G.  1872)  5  N.  B. 
B.  161,  Fed.  Gas.  No.  6,896.  The  fact 
that  a  partnership  has  been  adjudi- 
cated bankrupt,  and  the  partners  have 
been  denied  a  discharge  in  such  pro- 
ceedings, does  not  preclude  one  of  the 
partners  from  filing  an  individual  peti- 
tion in  bankruptcy,  although  he  sched- 
ules the  same  debts  and  the  same  as- 
sets. In  re  Feigenbaum  (D.  G.  1902) 
151  Fed.  508*  7  Am.  Bankr.  Rep.  339. 

12.  Individual  bankruptcy  of  one  or 
more  partners.— Since,  in  the  contem- 
plation of  the  statute,  a  partnership  is 
a  distinct  entity,  its  bankruptcy  must 
be  conditioned  upon  a  petition  spe- 
cifically directed  against  it,  alleging  an 
act  of  bankruptcy  in  which  it  is  ex- 
pressly involved,  and  resulting  in  an 
adjudication  against  the  partnership 
itself,  irrespective  of  and  in  addition 
to  any  that  may  be  made  against  the 
individual  members,  and  even  simul- 
taneous proceedings  against  all  the  in- 
dividual members  of  the  firm  do  not 
necessarily  bring  the  partnership  it- 
self into  court  so  as  to  authorize  an 
amendment  calling  for  an  adjudication 
against  it.  In  re  Mercur  (D.  G.  1902) 
116  Fed.  655,  8  Am.  Bankr.  Bep.  275; 
affirmed  (1903)  122  Fed.  384,  58  G.  G. 
A.  472,  10  Am.  Bankr.  Bep.  505;  In 
re  Bertenshaw  (1907)  157  Fed.  363,  85 
G.  G.  A.  61,  19  Am.  Bankr.  Bep.  577. 
And  see  Lacey  v.  Gowan  (1909)  162 
Ala.  546,  50  South.  281.  And  upon  a 
petition  in  involuntary  bankruptcy 
against  one  person  as  an  individual, 
no  adjudication  can  be  made  against 
other  persons  who  were  in  partnership 
with  him,  even  though  the  latter  vol- 
untarily come  in  and  consent  to  be  ad- 
judged bankrupts.  If  such  persons  de- 
sire to  take  the  benefit  of  the  act,  they 
must  file  their  individual  petitions,  de- 
posit the  fees  required,  and  proceed 
strictly  according  to  law.  Mahoney  v. 
Ward  (D.  G.  1900)  100  Fed.  278,  3  Am. 
Bankr.  Rep.  770;  Lacey  v.  Gowan 
(1909)  162  Ala.  546,  50  South.  281. 
And  although  a  voluntary  petitioner  in 
bankruptcy  may  be  a  member  of  a  firm, 
he  may  apply  for  adjudication  simply 
in  his  private  capacity,  and  without 
seeking  to  bring  the  partnership  into 
bankruptcy.    But  it  is  his  duty  in  such 
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a  case  to  include  in  his  schedule  n^^ 
merely  his  individual  assets,  but  also 
his  interest  in  the  partnership  and,  its 
property,  since  even  his  private  cred- 
itors may  have  an  ultimate  or  rever- 
sionary right  in  the  assets  of  the  firm. 
In  re  Brick  (D.  G.  1880)  4  Fed.  8(H: 
Ez  parte  Norcross  (D.  G.  1842)  Fed. 
Gas.  No.  10,293. 

If  the  bankrupt,  being  a  member  of 
a  partnership  which  is  not  in  bank- 
ruptcy, seeks  a  discharge  from  both  in- 
dividual and  firm  debts,  the  creditors  of 
the  firm  may  prove  their  debts  against 
the  bankrupt  and  cause  his  interest  in 
the  firm  property  to  be  subjected  to 
the  payment  thereof;  and  if  a  proper 
foundation  is  laid  in  the  pleadings  and 
in  the  notices  to  creditors,  the  dis- 
charge granted  to  the  bankrupt  will 
release  him  from  both  classes  of  debts. 
In  re  Laughlin  (D.  G.  1899)  96  Fed, 
589,  3  Am.  Bankr.  Rep.  1;  In  re  Mc- 
Faun  (D.  G.  1899)  96  Fed.  592,  8  Am. 
Bankr.  Rep.  66;  In  re  Hartman  (D. 
G.  1899)  96  Fed.  593,  3  Am.  Bankr. 
Rep.  65;  In  re  Russel  (D.  G.  1899)  97 
Fed.  32,  3  Am.  Bankr.  Rep.  91;  In 
re  Wilcox  (D.  G.  1899)  94  Fed.  84, 
2  Am.  Bankr.  Rep.  117.  See  also  In 
re  Ffear  (D.  G.  1868)  1  N.  B.  R.  660, 
Fed.  Gas.  No.  5,074.  But  where  one 
member  of  a  firm  thus  files  his  sep- 
arate petition,  with  the  object  of  ob- 
taining a  discharge  from  the  debts  of 
the  firm  as  well  as  from  his  private 
obligations,  the  petition  should  set  forth 
the  names  of  the  partners  and  pray  for 
a  discharge  from  partnership  debts,  the 
schedules  should  list  both  the  petition- 
er's individual  property  and  debts  and 
the  assets  and  debts  of  the  firm,  notices 
to  creditors  should  inform  them  that 
firm  creditors  are  affected  and  that  the 
bankrupt  seeks  a  discharge  from  their 
debts,'  and  notice  of  the  filing  of  the 
petition  and  of  creditors'  meetings 
should  be  sent  to  the  other  partners. 
In  re  Hartman  (D.  G.  1899)  96  Fed. 
693,  3  Am.  Bankr.  Rep.  65;  In  re  Rus- 
sel (D.  G.  1899)  97  Fed.  32,  3  Am. 
Bankr.  Rep.  91 ;  In  re  McFaun  (D.  O. 
1899)  96  Fed.  592,  3  Am.  Bankr.  Rep. 
66.  Failing  compliance  with  these  re- 
quirements, the  petitioner's  responsi- 
bility for  the  firm  debts  will  not  be  af- 
fected, although,  on  a  seasonable  ap- 
plication by  the  bankrupt,  tlie  adjudica- 
tion may  be  set  aside,  and  leave  granted 
him  to  file  an  amended  petition,  and 
thereupon  an  adjudication  may  again  be 
entered  and  the  case  proceeded  with 
de  novo.  In  re  McFaun  (D.  O.  1899) 
96  Fed.  592,  3  Am.  Bankr.  Rep.  66. 

Partners  are  not  entitled  to  a  dis- 
charge in  bankruptcy  affecting  the  debts 
of  the  firm,  when  the  partnership,  as 
such,  is  not  in  bankruptcy,  but  only  the 
individual  partners  on  their  separate 
voluntary  petitions,  and  when  there  is 
evidence  of  the  existence  of  firm  assets 
not  brought  into  the  bankruptcy,  or 
circumstances  justifying  the  inference 
that  there  has  been  a  fraudulent  con- 
cealment of  partnership  assets.    In  re 
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Meyen  (D.  C.  1899)  96  Fed.  406,  2 
Am.  Bankr.  Rep.  707. 

13.  Effect  of  adjudloation  of  one  or 
■ore  partners.— Where  all  the  members 
of  a  firm  are  adjudged  bankrupts,  but 
there  has  been  no  adjudication  against 
the  firm  as  such,  the  trustee  appointed 
in  the  individual  cases  has  no  authority 
to  reclaim  or  interfere  with  the  assets 
of  the  firm,  notwithstanding  that  all 
the  cases  were  instituted  at  the  same 
time  by  the  same  creditors,  and  the 
same  trustee  was  appointed  for  aU  the 
partners.  In  re  Mercur  (1903)  122 
Fed.  384,  58  C.  C.  A.  472,  10  Am. 
Bankr.  Rep.  506,  afiKrming  (D.  C.  1902) 
116  Fed.  655,  8  Am.  Bankr.  Rep.  275; 
Ludowid  Roofing  Tile  Co.  v.  Pennsyl- 
vania Inst,  for  Instruction  of  the  BUnd 
(C.  0.  1902)  116  Fed.  661,  8  Am. 
Bankr.  Rep.  739;  Oldmixon  v.  Sever- 
ance (1907)  119  App.  Div.  821,  104 
N.  Y.  Supp.  1042;  American  Steel  & 
Wire  Co.  v.  Coover  (1910)  27  OkL  131, 
lU  Pac  217,  30  L.  R.  A.  (N.  S.)  787. 

The  provision  of  subdiyislon  **h'*  of 
this  section  applies  to  the  case  (and 
only  to  the  case)  where  the  partner- 
ship as  such  is  not  in  bankruptcy,  and 
one  or  more  of  the  partners  have  also 
escaped  adjudication  or  have  not  been 
petitioned  against,  while  another  or  oth- 
ers of  the  firm  have  been  adjudged 
bankrupt  in  their  individual  capacities. 
Francis  ▼.  McNeal  (1911)  186  Fed. 
481,  108  C.  C.  A.  459,  26  Am.  Bankr. 
Bep.  555,  afi^rmed  (1913)  228  U.  S. 
695,  33  Sup.  Ct  701,  57  L.  Ed.  1029; 
In  re  Junck  &  Balthazard  (D.  C.  1909) 
109  Fed.  481,  22  Am.  Bankr.  Rep.  298. 

Where  the  total  assets  of  the  part- 
ners and  of  the  firm  are  insufilcient  to 
pay  the  partnership  debts,  it  is  proper 
to  render  an  adjudication  of  bankruptcy 
against  both  the  firm  and  the  individual 
partners,  though  one  of  them  may  be 
personally  solvent.  Yungbluth  v.  Slip- 
per (1911)  185  Fed.  773,  108  0.  C.  A. 
106,  26  Am.  Bankr.  Rep.  265. 

The  provision  of  subdivision  "h"  of 
this  section  does  not  apply  where  the 
infancy  of  the  partner  not  adjudged 
bankrupt  was  the  only  ground  for  dis- 
missing the  petition  in  bankruptcy  as 
to  him.  In  such  a  case,  the  firm  as 
such  may  be  adjudged  bankrupt,  and 
its  whole  property  administered  in  the 
bankruptcy  proceedings,  though  there 
can  be  no  adjudication  against  the  in- 
fant partner.  In  re  Dunnigan  (D.  C. 
1899)  95  Fed.  428,  2  Am.  Bankr.  Rep. 
628;  In  re  Duguid  (D.  C.  1900)  100 
Fed.  274,  3  Am.  Bankr.  Rep.  794. 

Where  the  nonbankrupt  partner  elects 
to  wind  up  the  affairs  of  the  firm,  he 
cannot  be  interfered  with  by  the  trus- 
tee of  the  bankrupt  partner.  Such 
troitee  has  no  right  to  sue  for  or  take 
possession  of  any  of  the  assets  of  the 
firm.  Burke  v.  Rollinson  (1901)  23  R. 
1  177,  49  Ati.  694;  Lane  v.  Tanner 
(1909)  156  Cal.  135, 103  Pac.  846.  But 
tile  liquidating  partner  is  bound  to  re- 
port to  tho  court  of  bankruptcy  the 


residuum  of  assets  remaining  to  be  dis- 
tributed by  that  court  among  the  part- 
nership creditors,  if  not  to  report  the 
details  of  his  settlement  of  the  firm's 
affairs.  Dycus  v.  Brown  (1909)  135 
Ky.  140,  121  S.  W.  1010,  28  L.  R.  A. 
(N.  S.)  190;  In  re  Junck  &  Balthazard 
(D.  C.  1909)  169  Fed.  481,  22  Am. 
Bankr.  Rep.  298.  And  when  he  has 
completed  the  settlement  of  the  firm's 
affairs,  he  is  bound  to  pay  over  the 
share  of  the  bankrupt  partner  to  the 
latter's  trustee.  Mills  v.  J.  H.  Fisher 
&  Co.  (1908)  159  Fed.  897,  87  C.  C.  A. 
77,  20  Am.  Bankr.  Rep.  237. 

14.  Continuing  or  liquidating  part- 
ner^-When  a  partnership  is  dissolved 
by  mutual  consent,  and  all  its  property 
is  transferred  to  one  of  the  partners, 
who  proposes  to  continue  the  business 
and  who  assumes  the  payment  of  the 
firm  debts,  the  assets  of  the  partner- 
ship become  the  separate  estate  of  the 
continuing  partner,  provided  the  trans- 
fer was  made  in  good  faith  and  for 
consideration,  and  will  be  so  treated  on 
his  bankruptcy.  In  re  Long  (D.  C. 
1874)  9  N.  B.  R.  227,  Fed.  Cas.  No.  8,- 
476;  In  re  Collier  (D.  C.  1874)  12  N. 
B.  R,  266,  Fed.  Cas.  No.  3,002;  In  re 
Montgomery  (D.  C.  1869)  3  N.  B.  R. 
429,  Fed.  Cas.  No.  9,727.  But  see  In 
re  Morse  (D.  C.  1876)  13  N.  B.  R.  376. 
Fed.  Cas.  No.  9,854.  And  since,  under 
such  an  arrangement,  he  becomes  in- 
dividually responsible  for  the  debts,  the 
partnership  creditors  may,  at  their  op- 
tion, prove  their  claims  as  separate 
crecQtors  of  such  partner  and  share 
pari  passu  with  his  individual  creditors. 
In  re  Lloyd  (D.  C.  1884)  22  Fed.  88; 
In  re  Long  (D.  O.  1874)  9  N.  B.  R. 
227,  Fed.  Cas.  No.  8,476;  In  re  Rice 
(D.  C.  1874)  9  N.  B.  R.  373,  Fed.  Cas. 
No.  11,750.  But  they  are  not  compel- 
led to  do  so  as  against  their  own  inter- 
est. And  if  the  equities  of  the  case  re- 
quire it,  the  law  will  still  distinguish 
partnership  assets  and  debts  from  the 
assets  and  debts  of  the  individual  bank- 
rupt, and  require  the  application  of 
property  belonging  to  the  firm  at  the 
time  of  its  dissolution  to  the  satisfaction 
of  debts  existing  against  it  at  that  time, 
and  the  application  of  the  separate  es- 
tate of  the  bankrupt  partner  to  the 
payment  of  his  individual  debts,  leav- 
ing only  the  surplus  of  either  estate 
available  to  creditors  of  the  other  class. 
In  re  Denning  (D.  O.  1902)  114-  Fed. 
219,  8  Am.  Bankr.  Rep.  133;  In  re 
Filmar  (1910)  177  Fed.  170,  100  C.  C. 
A.  632,  24  Am.  Bankr.  Rep.  194;  Ox- 
ley  V.  WilUs  (C.  C.  1807)  Fed.  Cas. 
No.  10,639. 

Where,  as  a  part  of  an  agreement  for 
the  dissolution  of  a  partnership,  it  was 
stipulated  that  the  continuing  partner 
should  furnish  the  outgoing  partner 
with  a  Release  from  liability  from  cer- 
tain creditors  of  the  firm,  and  that  cer- 
tain book  accounts  should  be  collected 
and  the  proceeds  used  to  pay  the  other 
creditors,  but  the  agreement  as  to  the 
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appropriation  of  snch  accounts  was  not 
contained  in  the  dissolution  agreement, 
and  the  accounts  were  not  so  applied, 
the  outgoing  partner  was  not  entitled 
to  compel  such  application  as  against 
the  creditors  of  the  firm  in  bankruptcy. 
In  re  Wilson  (D.  C.  1912)  194  Fed. 
564,  27  Am.  Bankr.  Rep.  867.  Where 
an  oral  agreement  between  partners  in- 
cident to  dissolution  provided  that  firm 
accounts  should  be  collected  and  the 
proceeds  applied  to  pay  the  debts  of  the 
firm,  but  there  was  no  appropriation  of 
the  same  pro  tanto  by  transferring 
them,  or  otherwise,  in  such  a  manner 
as  to  take  them  out  of  the  hands  of 
the  parties,  or  authorizing  the  holder 
to  pay  the  amount  directly  to  the  cred- 
itor, without  further  intervention  or 
concern  on  the  part  of  the  partner- 
ship, the  provision  of  the  contract  was 
executory  only,  and  unenforceable  as 
against  creditors  in  bankruptcy  pro- 
ceedings against  the  continuing  part- 
ner. In  re  Wilson  (D.  O.  1912)  194 
Fed.  564,  27  Am.  Bankr.  Rep.  867. 

Where  the  continuing  partner  has  as- 
sumed the  joint  debts,  the  firm  cred- 
itors may,  after  petition  filed,  assent  to 
the  conveyance  to  him  of  the  firm's  as- 
sets, and  they  will  then  be  entitled  to 
come  in  with  the  individual  creditors 
upon  the  separate  estate  of  the  bank- 
rupt partner.  In  re  Johnson  (D.  C. 
1872)  Fed.  Cas.  No.  7,369. 

Where  the  liquidating  partner  of  an 
insolvent  firm  makes  a  general  assign- 
ment of  the  firm's  property  for  the 
benefit  of  its  creditors,  it  is  an  act  of 
bankruptcy  upon  which  such  partner, 
as  an  individual,  may  be  adjudged 
bankrupt,  being  a  conveyance  or  trans- 
fer of  a  portion  of  his  property  with 
intent  to  hinder  or  defraud  his  individ- 
ual creditors.  In  re  Meyer  (1899)  98 
Fed.  976,  39  O.  O.  A.  368, 3  Am.  Bankr. 
Rep.  559. 

15.  Status  and  rights  of  retiring 
partner.— The  retiring  partner  will  not 
ordinarily  be  adjudged  bankrupt  on  the 
petition  of  the  continuing  partner,  at 
least  where  the  latter  has  assu&ed  the 
joint  debts  and  given  bond  for  their 
payment,  and  the  creditors  do  not  de- 
sire such  an  adjudication.  In  re  Ben- 
nett (D.  C.  1875)  Fed.  Cas.  No.  1,314. 

The  retiring  partner  in  such  cases 
cannot  claim  the  right,  when  the  other 
is  adjudged  bankrupt,  to  settle  the 
firm's  affairs,  under  the  provision  of 
subdivision  "h"  of  this  section,  as  that 
provision  is  not  applicable  to  the  case 
of  the  bankruptcy  of  a  liquidating  part- 
ner. In  re  Denning  (D.  C.  1902)  114 
Fed.  219,  8  Am.  Bankr.  Rep.  133. 

The  retiring  partner  occupies  the  po- 
sition of  a  surety,  and  he  cannot  make 
proof  for  the  difference  between  the 
amount  of  the  firm  debts  and  the  div- 
idend which  the  firm  assets  will  pay, 
when  he  has  not  actually  paid  any  part 
of  such  difference.  In  re  Phelps  (D.  O. 
1878)  Fed.  Cas.  No.  11,070.  But  as- 
sets withdrawn  b^  the  retiring  partner 
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are  subject  to  the  payment  of  the  firm 
debts,  when  the  remaining  assets  are 
insufficient,  and  may  be  reached  for  the 
benefit  of  the  creditors.  In  re  Sauthofl 
(D.  O.  1877)  Fed.  Cas.  No.  12,380;  In 
re  Pease  (D.  C.  1876)  13  N.  B.  R  168, 
Fed.  Cas.  No.  10,881. 

II.  PARTNERSHIP    AND    INDIVID- 
UAL  ESTATES  AND  DEBTS 

16.  Election  or  appolntmeot  of  tras- 
teOd^In  the  bankruptcy  of  a  partner- 
ship, a  person  holding  a  claim  against 
one  of  the  individual  partners  is  not  a 
''creditor  of  the  partnership,'^  within 
the  meaning  of  this  section  of  the  bank- 
ruptcy act,  and  therefore  has  no  right 
to  vote  in  the  choice  of  a  trustee  in 
bankruptcy.  In  re  Phelps  (D.  O.  1868) 
1  N.  B.  R.  525,  Fed.  Cas.  No.  11,071; 
In  re  Scheiffer  (D.  C.  1869)  2  N.  B.  R. 
691,  Fed.  Cas.  No.  12,445;  In  re  South 
Boston  Iron  Co.  (C.  C.  1876)  Fed.  Caa. 
No.  13,183. 

Where  a  separate  adjudication  la 
made  against  a  bankrupt  who  is  or 
has  been  a  member  of  a  firm,  both  the 
separate  creditors  and  the  firm  cred- 
itors have  a  right  to  vote  for  the  trus^ 
tee.  In  re  Beck,  110  Fed.  140,  6  Am. 
Bankr.  Rep.  554;  In  re  Falkner  (D. 
C.  1877)  16  N.  B.  R.  603,  Fed.  Cas. 
No.  4,624;  Wilkins  v.  Davis  (D.  C. 
1876)  Fed.  Cas.  No.  17,664;  In  re 
Webb  (D.  C.  1877)  Fed.  Cas.  No.  17,- 
817. 

The  bankruptcy  act  contemplates  that 
the  trustee  elected  for  a  partnership 
shall  also  be  the  trustee  of  the  individ- 
ual partners,  and  there  is  no  authority 
for  the  election  of  separate  trustees 
for  the  partners.  In  re  Coe  (D.  G. 
1907)  154  Fed.  162,  18  Am.  Bankr. 
Rep.  715. 

A  court  of  bankruptcy  has  discre- 
tionary power  to  appoint  separate 
trustees  for  the  estates  of  a  bankrupt 
partnership  and  of  an  individual  part- 
ner, but  such  power  should  be  exercised 
only  in  cases  of  special  and  peculiar  ne- 
cessity. In  re  Currie  (D.  C.  1910) 
197  Fed.  1012,  28  Am.  Bankr.  Rep. 
834. 

17.  Distribution     of     estate.— Under 

the  rule  of  distribution  prescribed  by 
subdivision  'T'  of  this  section,  part- 
nership assets  are  for  partnership  cred- 
itors and  individual  property  for  sep- 
arate creditors,  and  individual  cred- 
itors cannot  receive  anything  out  of 
the  firm  assets  until  the  partnership 
creditors  have  been  paid  in  full,  and 
conversely,  creditors  of  the  partner- 
ship cannot  share  in  the  assets  of 
either  of  the  partners  until  his  in- 
dividual creditors  have  received,  the 
full  amount  of  their  claims.  In  re 
Mills  (D.  C.  1899)  95  Fed.  269,  2  Am. 
Bankr.  Rep.  667;  Collins  v.  Hood  (O. 
C.  1846)  Fed.  Cas.  No.  3,015;  In  re 
Williams  (C.  C.  1842)  Fed.  Cas.  Nt>. 
17,702;  In  re  Warren  (D.  C.  1847) 
Fed.  Cas.  No.  17,191;  In  re  Ingalls 
(C.  a  1842)  Fed.  Cas.  No.  7,032;   In 
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re  Byrne  (D.  C.  1868)  1  N.  B.  R.  464, 
Fed,  Cas.  No.  2^0;  In  re  Wiley  (D. 
G.  1868)  Fed.  Gas.  No.  17,656;  In  re 
Smith  (D.  G.  1879)  13  N.  B.  B.  600, 
Fed.  Gas.  No.  12,987;  In  re  Estea  (D. 
a  1880)  3  Fed.  134;  In  re  HoUister 
(D.  G.  1880)  3  Fed.  452;  In  re  Lloyd 
(D.  G.  1884)  22  Fed.  90;  In  re  Wilcox 
(D:  G.  1899)  94  Fed.  84,  2  Am.  Bankr. 
Rep.  117;  In  re  Jones  (1900)  2  Nat. 
Bankr.  News,  198;  In  re  Bates  (D.  G. 
1900)  100  Fed.  263;  Murray  v.  Mur- 
ray (1821)  5  Johns.  Gh.  (N.  Y.)  60; 
New  York  Inst,  for  Instruction  of 
Deaf  and  Dumb  v.  Grockett  (1907)  117 
App.  Div.  269,  102  N.  Y.  Supp.  412; 
Gray  v.  Brunold  (1903)  140  Gal.  615, 
74  P.  303;  Ex  parte  Cook  (1728)  2  P. 
Wms.  50O.  And  see  Hiscock  v.  Varick 
Bank  (1907)  206  U.  S.  28,  27  Sup.  Gt. 
681,  51  L.  Ed.  945,  18  Am.  Bankr. 
Rep.  1. 

The  statutory  rule  for  the  distribu- 
tion of  assets  as  between  individual 
and  firm  creditors— that  partnership 
property  goes  to  firm  creditors,  and 
separate  property  to  individual  cred- 
itors, and  that  only  the  surplus  of 
either  estate  is  available  to  creditors 
of  the  other  class — applies  not  only  to 
the  case  of  the  adjudication  of  the 
partnership  as  such,  but  also  to  the 
case  where  one  member  of  the  firm  is 
adjudged  bankrupt  in  his  individual  ca- 
pacity; and  creditors  of  the  firm  will 
not  be  entitled  to  receive  dividends 
oat  of  the  bankrupt's  separate  estate 
nntil  bis  individual  creditors  have  been 
paid  in  fuil;  and  this  rule  prevails  not- 
irithstanding  the  fact  that  there  are  no 
partnership  assets.  In  re  Wilcox  (D. 
G.  1S99)  94  Fed.  84,  2  Am.  Bankr. 
Rep.  117;  In  re  Morse  (D.  O.  1876) 
13  N.  B.  B.  876,  Fed.  Gas.  No.  9,854. 

Where  a  partnership  has  been  dis- 
solved by  decree  of  a  state  court,  and 
its  affairs  wound  up  and  all  its  assets 
distributed  to  its  creditors,  and  no 
partner  remains  solvent,  and  afterwards 
one  of  the  partners  is  adjudged  bank- 
rupt in  his  individual  capacity,  cred- 
itors of  the  firm  who  proved  their 
daims  and  received  the  dividend  in  the 
state  court,  and  who  do  not  offer  to 
snrrender  the  same,  are  not  entitled  to 
participate  in  the  distribution  of  the 
bankrupt's  estate,  as  to  the  residue  of 
their  debts,  until  all  his  individual 
creditors  have  been  paid  in  full.  In 
re  MiUs  (D.  G.  1899)  95  Fed.  269,  2 
Am.  Bankr.  Rep.  667.  If  one  member 
of  a  firm  is  adjudged  bankrupt,  but  not 
the  other  partners  of  the  firm,  a  joint 
creditor  may  prove  against  the  sep- 
arate estate  of  the  bankrupt.  He  can- 
not compete  with  the  separate  cred- 
itors in  the  distribution  of  separate  as- 
sets, but  he  will  receive  dividends  from 
any  joint  assets  which  the  trustee  may 
obtain,  and  from  any  surplus  of  the 
separate  assets  after  the  separate  debts 
are  paid.  Wilkins  v.  Davis  (D.  G. 
1876)  15  N.  B.  R.  60,  Fed.  Gas.  No. 
17,664. 
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The  reduction  of  claims  of  creditors 
of  a  firm  to  judgment  does  not  change 
the  order  of  distribution  of  the  pro- 
ceeds of  partnership  and  individual  es- 
tates under  the  bankruptcy  act.  In 
re  F.  J.  Hacker  &  Go.  (D.  O.  1915) 
225  Fed.  869. 

Partnership  creditors  have  an  equita- 
ble lien  upon  partnership  property  for 
the  payment  of  the  partnership  debts. 
In  re  Abrams  (D.  G.  1912)  193  Fed. 
271.  Any  scheme  or  device  resorted  to 
by  persons  contemplating  bankruptcy 
for  the  purpose  of  charging  partnership 
assets  with  individual  debts  is  in  vio- 
lation of  the  act  and  will  be  frustrated 
by  the  court  In  re  Jones  (D.  G. 
1900)  100  Fed.  781,  4  Am.  Bankr.  Rep. 
141. 

A  partnership  debt  on  which  a  bank- 
rupt partner  remains  liable  is  none  the 
less  provable  against  his  estate  be- 
cause there  may  be  no  surplus  of  his 
individual  assets  over  his  separate 
debts,  since  the  provability  of  a  debt 
depends  upon  the  nature  of  the  liabili- 
ty, not  on  the  existence  of  assets  for 
its  satisfaction.  In  re  Bates  (D.  G. 
1900)  100  Fed.  263,  4  Am.  Bankr.  Rep. 
66. 

In  the  primary  distribution,  partner- 
ship assets  must  be  applied  to  partner- 
ship debts,  without  reference  to  any 
disproportion  between  the  interests  of 
the  individual  partners  therein.  In  re 
Lowe  (D.  G.  1875)  11  N.  B.  R.  221, 
Fed.  Gas.  No.  8,564. 

The  United  States  is  not  bound  by  the 
rule  for  the  division  of  an  estate  as 
between  partnership  and  separate  cred- 
itors, and  though  the  claim  of  the 
government  is  against  an  individual 
partner,  it  is  entitled  to  priority  of 
payment  out  of  the  partnership  funds, 
and  vice  versa.  U.  S.  v.  Lewis  (G.  G. 
1875)  Fed.  Gas.  No.  15,595,  affirmed 
(1875)  92  U.  S.  618,  23  L.  Ed.  513; 
In  re  Strassburger  (G.  C.  1877)  Fed. 
Gas.  No.  13,526.  GONTRA,  In  re 
Webb  (D.  C.  18G9)  2  N.  B.  R.  614. 
Fed.  Gas.  No.  17,313. 

Where  the  separate  estate  of  one  of 
the  partners  is  more  than  sufficient  to 
pay  his  individual  debts,  but  the  part- 
nership assets  are  not  sufficient  for 
firm  creditors,  the  separate  creditors 
are  not  entitled,  as  against  the  firm 
creditors,  to  receive  interest  on  their 
debts  for  the  period  subsequent  to  the 
adjudication.  In  re  Ghandler  (C.  G. 
A.  1911)  184  Fed.  887,  25  Am.  Bankr. 
Rep.  805;  In  re  Berrian  (D.  G.  1873) 
Fed.  Gas.  No.  1,351. 

Where  a  bankrupt  partner  is  a  mem- 
ber of  two  firms,  one  of  which  is  also 
in  bankruptcy,  the  assets  of  that  firm 
should  be  applied  to  the  payment  of 
the  firm  debts,  and  any  surplus  of  the 
individual  assets  that  may  remain,  aft- 
er paying  the  individual  debts  in  full, 
distributed  pro  rata  among  the  cred- 
itors of  both  firms.  In  re  Knowlton 
&  Go.  (1913)  202  Fed.  480,  120  C.  G. 
A.  610;  In  re  Dunkerson  (D.  G.  1869) 
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12  N.  B.  E.  391,  Fed.  Gas.  No.  4.159. 
See  In  re  Vetterlein  (D.  C.  1890)  44 
Fed.  67. 

18.  — .  Whore  no  partnerehip  as- 
sets exist.— Creditors  of  a  partnership, 
as  such,  are  not  entitled  to  share  rata- 
bly with  the  individual  creditors  of 
the  bankrupt  partners  in  the  settlement 
of  the  individual  estates  in  bankruptcy, 
although  there  are  no  partnership  as- 
sets available  for  partnership  creditors. 
Euclid  Nat  Bank  v.  Union  Trust  &  De- 
posit Co.  (1906)  149  Fed.  975.  79  C.  C. 
A.  485,  7  Am.  Bankr.  Rep.  834;  In  re 
Janes  (1904)  133  Fed.  912,  67  C.  C.  A. 
216,  13  Am.  Bankr.  Rep.  341;  In  re 
Hull  (D.  C.  1915)  224  Fed.  796;  In 
re  Wilcox  (D.  C.  1899)  94  Fed.  84,  2 
Am.  Bankr.  Rep.  117;  In  re  Hender- 
son (D.  C.  1906)  142  Fed.  588,  16  Am. 
Bankr.  Rep.  91.  CONTRA,  In  re  Gray 
(D.  C.  1913)  2u8  Fed.  959;  In  re 
Green  (D.  C.  1902)  116  Fed.  118,  8 
Am.  Bankr.  Rep.  553;  In  re  Keller  (D. 
C.  1901)  109  Fed.  118,  6  Am.  Bankr. 
Rep.  334;  Conrader  v.  Cohen  (1903) 
121  Fed.  801,  58  C.  C.  A.  249,  9  Am. 
Bankr.  Rep.  619;  In  re  Conrader  (D. 
C.  1902)  118  Fed.  676,  9  Am.  Bankr. 
Rep.  85;  In  re  West  (D.  C.  1889)  39 
Fed.  203;  In  re  Lloyd  (D.  C.  1884) 
22  Fed.  88;  In  re  Litchfield  (D.  C. 
1880)  6  Fed.  47;   In  re  Slocum  (C.  C. 

1879)  Fed.  Cas.  No.  12,950;  In  re 
Jewett  (D.  C.  1868)  1  N.  B.  R,  491, 
Fed.  Cas.  No.  7,304;  In  re  Knight  (O. 
C.  1871)    Fed.  Cas.  No.  7,880. 

Where  firm  creditors  claim  the  right 
to  share  with  individual  creditors  in 
the  individual  estate,  on  the  ground  that 
there  was  no  partnership  property,  the 
test  of  available  assets  of  the  firm  is 
whether,  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy,  there  was 
an  available  fund  to  pay  firm  creditors; 
and  neglect  by  firm  creditors  to  avail 
themselves  of  such  fund  then  existing 
whereby  it  has  been  dissipated  or  lost 
to  them,  does  not  enlarge  their  equity 
against  the  individual  estate,  although 
in  fact  they  have  received  nothing  on 
their   debts.     In   re   Litchfield   (D.    C. 

1880)  5  Fed.  47.  If  there  is  any  joint 
fund,  however  small,  and  even  though 
it  was  purposely  created  by  separate 
creditors  by  purchasing  worthless  part- 
nership assets,  still  firm  creditors  can- 
not prove  against  the  separate  estate 
in  competition  with  separate  creditors. 
In  re  Marwick  (D.  C.  1845)  Fed.  Cas. 
No.  9,181.  But  if  the  joint  estate  has 
all  been  expended  in  pa3'ment  of  costs, 
partnership  creditors  may  share  pari 
passu  with  individual  creditors.  In  re 
McEwen  (D.  C.  1875)  Fed.  Cas.  No. 
8,783;  In  re  Slocum  (C.  C.  1879)  Fed. 
Cas.  No.  12,950.  But  this  does  not  ap- 
ply where  there  were  originally  part- 
nership assets,  which  would  have  been 
applicable  to  the  payment  of  firm  debts, 
but  which  have  been  totally  expended 
by  the  trustee  in  a  vain  attempt  to 
realize  more.  In  re  Blumer  (D.  0. 
1882)  12  Fed.  489.    Though  there  are 
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no  actual  assets  of  the  firm,  a  firm 
creditor  cannot  share  in  the  separate 
property  of  a  bankrupt  partner,  in  com- 
petition with  his  individual  creditors, 
if  there  remains  a  member  of  the  firm 
who  is  solvent  and  not  in  bankruptcy. 
In  re  Dunham  (D.  C.  1873)  Fed.  Cas. 
No.  4,144.  But  if  one  member  of  a 
firm,  though  thrown  into  bankruptcy 
with  the  rest,  owes  no  private  debts, 
his  individual  assets  are  to  be  distrib- 
uted apiong  the  partnership  creditors. 
In  re  Leavitt  (D.  C.  1869)  Fed.  Cas. 
No.  8,169. 

19.  Marshaling  assets^^Where  there 
are  both  partnership  creditors  and  in- 
dividual creditors,  a  partnership  credi- 
tor who  has  a  lien  on  both  the  partner- 
ship and  the  individual  assets  will  be 
required  to  exhaust  the  funds  of  the 
partnership  estate  before  resorting  to 
the  individual  fund.  In  re  Lewis  (D. 
C.  1873)  Fed.  Cas.  No.  8,313;  In  re 
May  (D.  C.  1878)  17  N.  B.  R.  192, 
Fed.  Cas.  No.  9,327. 

A  creditor  of  the  firm,  holding  se- 
curity from  one  partner,  may  prove 
against  the  joint  estate  without  sur- 
rendering or  selling  his  security  or  ap- 
plying its  value  on  the  claim.  In  re 
Holbrook  (D.  C.  1873)  Fed.  Cas.  No. 
6,588;  In  re  Thomas  (D.  C.  1878)  17 
N.  B.  R.  54,  Fed.  Cas.  No.  13,886.  But 
a  note  given  by  the  firm  as  an  accom- 
modation to  a  partner,  to  enable  him 
to  raise  his  share  of  the  firm's  capital, 
may  be  proved  against  the  firm,  but 
securities  pledged  by  the  individual 
partner  must  first  be  applied  to  its  pay- 
ment In  re  Norris  (D.  O.  1876)  Fed. 
Cas.  No.  10,302. 

A  lien  acquired  before  bankruptcy,  by 
execution,  on  the  individual  property  of 
a  member  of  the  bankrupt  firm,  under  a 
judgment  against  the  firm,  will  not 
yield  to  the  equities  of  the  separate 
creditors  of  such  partner.  In  re  San- 
dusky (D.  C.  1878)  17  N.  B.  R.  452, 
Fed.  Cas.  No.  12.308. 

Where  one  of  the  members  of  a  firm, 
who  was  indebted  to  a  relative  on  his 
individual  note,  long  overdue,  caused 
the  note  to  be  indorsed  in  the  name  of 
the  firm,  no  new  consideration  moving 
to  the  firm,  and  the  partnership  was 
then  financially  embarrassed,  as  the 
creditor  knew,  and  within  four  months 
thereafter  became  bankrupt  on  its  vol- 
untary application,  and  the  firm  had 
assets  but  neither  partner  had  any 
separate  estate,  held,  that  the  transac- 
tion was  a  fraudulent  attempt  to  pre- 
fer the  holder  of  the  note  over  other 
creditors,  by  converting  the  individual 
debt  of  the  maker  into  a  partnership 
obligation,  and  that  the  court  of  bank- 
ruptcy, under  its  power  to  marshal  the 
assets  of  the  bankrupts,  should  not 
allow  the  proof  of  the  note  as  a  claim 
against  the  joint  estate.  In  re  Jones 
(D.  C.  1900)  100  Fed.  781,  4  Am. 
Bankr.  Rep.  141. 

Where   the   actions   of   partners,   in 
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connection  with  tbe  transfer  by  one  of 
his  interest  in  the  firm  to  the  other, 
are  fraudulent  and  constitute  acts  of 
bankrnptcj  upon  which  both  partners 
and  the  firm  are  adjudged  bankrupt, 
the  property  will  be  marshaled,  as  be- 
tween firm  and  individual  creditors^  as 
though  no  transfer  had  been  made.  In 
re  Shapiro  (D.  C.  1901)  106  Fed.  405, 
5  Am.  Bankr.  Rep.  839. 

Where  the  members  of  a  bankrupt 
partnership  were  a  natural  person  and 
another  partnership,  which  was  also 
it«Bolvent,  in  the  marshaling  of  assets  in 
the  bankruptcy  proceedings  the  con- 
stituent partnership  is  to  be  treated  aa 
an  Individual  partner,  and  its  assets 
applied  first  to  the  payment  of  its  own 
creditors.  In  re  Knowlton  &  Go. 
(1913)  202  Fed.  480,  120  C.  0.  A.  610, 
29  Am.  Bankr.  Rep.  729. 

20.  What  constitute  partnership  as- 
sets^—Although  all  the  capital  of  a 
partnership  is  in  fact  contributed  by 
cne  partner,  it  constitutes  assets  of  the 
firm,  in  bankruptcy,  and  not  of  the  in- 
dividual partner.  Buckingham  v.  First 
Nat  Bank  (1901)  131  Fed.  192,  65 
C.  C.  A.  498,  12  Am.  Bankr.  Rep.  465v 

A  seat  on  a  stock  exchange,  contrib- 
uted by  the  partner  who  owned  it  to 
the  capital  stock  of  the  firm,  for  the 
purpose  of  carrying  on  its  business,  at 
an  agreed  valuation,  on  which  sum  he 
was  to  be  paid  interest  by  the  firm, 
where  the  firm  thereafter  paid  all  dues 
chargeable  against  the  seat,  and  charg- 
ed the  same  on  the  firm's  books  as  a 
firm  expense,  was  part  of  the  assets 
of  the  firm  in  bankruptcy,  and  not  the 
individual  property  of  the  former  own- 
er. In  re  Hurlbutt,  Hatch  &  Co. 
(1905)  135  Fed.  504,  68  C.  C.  A.  216. 

Real  estate  purchased  with  partner- 
ship funds  and  used  by  the  firm  in  its 
business,  and  constituting  a  part  of 
its  capital,  though  the  legal  title  may 
stand  in  the  name  of  one  or  more  of  the 
partners,  is  to  be  treated  as  personalty 
BO  far  as  to  be  charged  with  the  debts 
of  the  firm  in  the  first  instance;  it  is 
assets  in  bankruptcy  for  the  creditors 
of  the  firm,  and  not  for  the  separate 
creditors.  In  re  Groetzinger  (1904) 
127  Fed.  814.  62  C.  C.  A.  494,  11  Am. 
Bankr.  Rep.  723;  In  re  Farmer  (D.  C. 
1S78)  18  N.  B.  R.  207,  Fed.  Cas.  No. 
4,650;  In  re  Lawrence  (I>.  C.  1881) 
5  Fed.  349.  Real  estate  owned  and  held 
by  a  firm  as  partnership  property  and 
brought  into  the  firm  stock  is  not  con- 
verted absolutely  and  for  all  purposes. 
It  is  to  be  treated  as  personalty  in  so 
fir  as  may  be  necessary  to  secure  the 
payment  of  the  firm  debts  and  ad- 
vances made  by  the  partners  respec- 
tively, but  for  every  other  purpose  it. 
remains  real  estate.  Hence  a  judg- 
ment against  the  firm  for  a  partnership 
debt  is  a  lien  on  partnership  real  es- 
tate, and  in  the  bankruptcy  of  the  firm, 
if  such  judgment  is  valid  and  not'  void- 
able under  the  act,  the  judgment  credi- 


tor is  entitled  to  enforce  his  Hen 
against  such  realty,  and  the  trustee  in 
bankruptcy,  as  representing  the  unse- 
cured creditors  of  the  firm,  cannot 
daim  the  land  on  the  theory  of  its  con- 
version into  personalty.  In  re  Codding 
(D.  C.  1881)  9  Fed.  849.  The  nature 
of  the  title  to  real  estate  held  by  part- 
ners- cannot  be  changed  to  the  prejudice 
of  the  rights  of  separate  creditors  by 
their  classification  thereof  in  their 
schedule.    In  re  Zug  (C.  C.  1877)  l6  N. 

B.  R.  280,  Fed.  Cas.  No.  18,222.  Even 
where  a  creditor  has  obtained  a  judg- 
ment against  those  members  of  the  firm 
in  whose  name  the  legal  title  to  the 
firm's  real  estate  stands,  he  will  have  no 
prior  lien  thereon.  Marrett  v.  Murphy 
(D.  C.  1874)  11  N.  B.  R.  131,  Fed.  Cas. 
No.  9,103. 

If  one  of  the  partners  has  fraudulent- 
ly converted  to  his  own  use  property 
or  money  of  the  firm,  or  taken  the  funds 
of  the  firm  for  the  purchase  of  prop- 
erty in  his  own  name,  it  remains  part- 
nership assets  and  may,  under  the 
equitable  powers  of  the  court,  be  sub- 
jected to  the  payment  of  the  debts  of 
the  firm.  In  re  Hamilton  (D.  C.  1880) 
1  Fed.  800;  Patrick  v.  Central  Bank 
(C.  C.  1870)  Fed.  Cas.  No.  10.803. 

Where  property  of  an  insolvent  firm 
is  sold  within  a  month  of  the  com- 
mencement of  the  proceedings  in  bank- 
ruptcy, and  the  proceeds  divided,  and 
one  partner,  with  his  share,  purchases 
property,  it  will  be  regarded  as  part- 
nership assets.  In  re  Melvin  (D.  C. 
1878)  17  N.  B.  R.  643,  Fed.  Cas.  No. 
9,406. 

Where  the  same  partners,  under  dif- 
ferent firm  names,  carry  on  the  same 
business  at  two  different  places,  the  as- 
sets of  both  nominal  firms  are  equally 
applicable  to  the  payment  of  all  the 
creditors  of  both.    In  re  Williams  (C. 

C.  1876)  Fed.  Cas.  No.  17,707. 

21.  What  constitute  Individual  assets. 

—In  bankruptcy  of  a  partnership,  "indi- 
vidual estate''  is  such  property  as  be- 
longs to  one  or  more  of  the  partners 
to  the  exclusion  of  the  others.  In  re 
Lowe  (D.  C.  1875)  11  N.  B.  R.  221, 
Fed.  Cas.  No.  8,564. 

Policies  insuring  the  life  of  one  mem- 
ber of  a  bankrupt  partnership,  and  pay- 
able to  himself  or  his  legal  represent- 
atives (or  in  one  case,  to  his  wife  and 
children  if  they  should  outlive  him), 
and  which  have  been  individually  pledg- 
ed by  him,  do  not  belong  to  the  part- 
nership estate,  although  the  firm  may 
have  pledged  the  policies  in  connection 
with  his  separate  individual  pledge. 
Hiscock  V.  Variok  Rank  (1907)  206  U. 
S.  28,  27  Sup.  Ct.  681.  51  L.  Ed.  945, 18 
Am.  Bankr.  Rep.  1. 

Wher*  property  once  belonging  to  a 
partnership  has,  by  a  bona  fide  con- 
tract, ceased  to  be  partnership  prop- 
erty and  become  the  separate  property 
of  one  of  the  partners,  who  afterwards 
becomes  bankrupt,  the  partnership  cred- 
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itors  are  not  entitled  to  any  preferenoe 
over  the  bankrupt's  individual  credi- 
tors in  relation  to  such  property.  In 
re  Wiley  (D.  0.  1868)  Fed.  Oaar.  No. 
17,656;  Crane  v.  Morrison  (D.  O. 
1876)  Fed.  Cas.  No.  3,355. 

Where  a  partner  sues  for  the  dissolu- 
tion of  the  firm,  and  bankruptcy  pro- 
ceedings are  begun  against  the  firm,  the 
amount  claimed  by  such  partner  on  dis- 
solution is  his  individual  property,- 
which  win  pass  to  the  trustee  for  the 
payment  of  his  separate  debts.  In  re 
Clark  (D.  C.  1870)  Fed.  Cas.  No.  2,- 
798. 

On  the  bankruptcy  of  a  person  who 
is  actually  and  in  fact  the  sole  owner  of 
a  business,  although  it  was  conducted 
in  the  name  of  himself  and  another  as 
partners,  the  property  and  assets  of 
such  business  will  pass  to  his  trustee  as 
his  individual  property  without  regard 
to  any  liability  of  the  ostensible  part- 
ner to  the  creditors.  In  re  Gibson  (D. 
C.  1911)  191  Fed.  665,  27  Am.  Bankr. 
Rep.  401. 

22.  Partnership  debts  and  elaims^- 

Joint  debts  of  partners  composing  a 
bankrupt  firm  cannot  be  proved  against 
the  partnership  estate,  to  share  on  an 
equality  with  firm  creditors.  In  re 
L.  B.  Weisenberg  &  Co.  (D.  C.  1904) 
181  Fed.  517,  12  Am.  Bankr.  Rep.  417. 
A  claim  founded  on  a  note  or  bond 
signed  by  the  individual  members  of  a 
firm,  but  not  given  for  a  firm  debt,  is 
not  entitled,  as  against  partnership 
creditors,  to  be  paid  out  of  the  assets 
of  the  firm  in  bankruptcy,  for  though 
it  is  a  joint  debt,  it  is  not  a  partnership 
debt.  In  re  L.  B.  Weisenberg  &  Co. 
(D.  O.  1904)  131  Fed.  517,  12  Am. 
Bankr.  Rep.  417;  In  re  Webb  (D.  C. 
1869)  Fed.  Cas.  No.  17,813;  In  re 
Nims  (C.  C.  1879)  Fed.  Cas.  No.  10,- 
269;  In  re  Roddin  (C.  C.  1875)  Fed. 
Cas.  No.  11,989.  But  if  notes  are  given 
for  liabilities  of  the  partnership,  they 
constitute  debts  of  the  firm,  though  n^t 
signed  by  the  firm  name,  but  as  the 
joint  and  several  notes  of  the  partners, 
and  notwithstanding  the  individual  lia- 
bility of  the  partners  thereon.  In  re 
Mosier  (D.  C.  1901)  112  Fed.  138,  7 
Am.  Bankr.  Rep.  268.  A  note  made 
^  jointly  by  all  the  members  of  a  firm, 
strictly  in  the  course  of  the  partner- 
ship business,  and  for  a  consideration 
passing  to  the  firm,  is  to  be  treated  as 
the  debt  of  the  firm,  though  not  signed 
in  the  firm  name.  In  re  L.  B.  Weisen- 
berg &  Co.  (D.  C.  1904)  131  Fed.  517, 
12  Am.  Bankr.  Rep.  417,  citing  In  re 
Warren  (D.  C.  1847)  Fed.  Cas,  No.  17,- 
191;  In  re  Thomas  (D.  C.  1878)  17  N. 

B.  R.  54,  Fed.  Cas.  No.  13,886;  Davis 
V.  Turner  (1903)  120  Fed.  005,  56  O. 

C.  A.  669,  9  Am.  Bankr.  Rep.  704. 
CONTRA,  In  re  Bucyrus  Machine  Co. 
(D.  C.  1871)  5  N.  B.  R.  303,  Fed.  Cas. 
No.  2,100;  In  re  Holbrook  (D.  C. 
1873)  Fed.  Cas.  No.  6,588;  In  re 
Herrick  (D.  C.  1876)  13  N.  B.  R. 
812,  Fed.  Cas.  No.  6^420;    Strause  v. 
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Hooper  (D.  0.  1901)  105  Fed.  590,  5 
Am.  Bankr.  Rep.  225;  In  re  Jones  (D. 
C.  1902)  116  Fed.  431,  8  Am.  Bankr. 
Rep.  626.  A  note  signed  by  the  mem- 
bers of  the  firm  as  individuals,  with 
nothing  on  its  face  to  indicate  that  it 
was  given  for  a  partnership  debt,  is 
presumptively  the  debt  of  the  individu- 
als, and  cannot  be  proved  as  a  claim 
against  the  estate  of  the  partnership  in 
bankruptcy  to  share  with  firm  creditors. 
In  re  Jones  (D.  C.  1902)  116  Fed.  431, 
8  Am.  Bankr.  Rep.  626.  The  real  na- 
ture of  the  transaction  relating  to  a 
note  given  by  a  bankrupt  firm  may  be 
shown,  to  determine  whether  the  debt 
is  one  provable  against  the  firm  or  the 
individual  partners,  notwithstanding  the 
failure  to  enter  the  transaction  at  large 
on  the  books  of  the  creditor.  In  re 
Stevens  (D.  C.  1900)  104  Fed.  323,  5 
Am.  Bankr.  Rep.  9.  A  bank  made  a 
loan  of  money  to  each  of  the  two  mem- 
bers of  a  firm  taking  in  each  case  a 
note  signed  by  both  partners.  The  pro- 
ceeds were  passed  to  the  individual  ac- 
counts of  the  partners  respectively, 
but  they  thereupon,  by  their  checks, 
transferred  the  money  to  the  partner- 
ship account,  and  it  was  used  in  the 
firm's  business.  Held,  that  the  notes 
did  not  constitute  debts  of  the  firm 
provable  against  its  estate  in  bankrupt- 
cy, because  it  had  received  the  money 
from  the  partners  and  not  from  the 
bank.  In  re  L.  B.  Weisenberg  &  Co. 
(D.  C.  1904)  131  Fed.  517,  12  Am. 
Bankr.  Rep.  417. 

A  firm  note  separately  indorsed  by 
one  of  the  partners  is  a  firm  obliga- 
tion, whether  the  indorser's  liability 
has  become  fixed  or  not,  and  cannot  be 
made  the  basis  of  a  claim  against  his 
estate  in  bankruptcy  as  an  individual 
debt.  Lamoille  County  Nat.  Bank  y. 
Stevens*  Estate  (D.  O.  1901)  107  Fed. 
245,  6  Am.  Bankr.  Rep.  164;  In  re 
Speer  Bros.  (D.  C.  1906)  144  Fed.  910, 
IG  Am.  Bankr.  Rep.  524.  A  bank  hold- 
ing a  draft  drawn  by  one  firm  and  ac- 
cepted by  another,  where  both  are  ad- 
judged bankrupts,  cannot  share  with  the 
individual  creditors  in  the  separate  as- 
sets of  one  who  was  a  partner  in  both 
firms.  In  re  Dunkerson  (D.  O.  1869) 
Fed.  Cas.  No.  4,158. 

Where  property  has  been  wrongfully 
converted  by  a  partnership  and  inures 
to  the  benefit  of  the  firm,  and  the  own- 
er, waiving  the  tort,  seeks  to  recover 
the  value  of  the  property  as  on  an  im- 
plied contract,  his  claim  is  against  the 
firm,  and  not  against  any  individual 
partner.  Reynolds  v.  New  York  Trust 
Co.  (1911)  188  Fed.  611,  110  C.  0. 
A.  409,  26  Am.  Bankr.  Rep.  698. 

The  mortgagee  in  a  chattel  mortgage 
of  a  stock  of  goods  cannot  prove  his 
daim  against  a  partnership  formed  aft- 
er the  making  of  the  mortgage  and  be- 
fore its  maturity.  In  re  Forbes  (D.  O. 
1874)  Fed.  Cas.  No.  4.922.  And  see  In 
re  Van  Buren  (D.  C.  1880)  2  Fed.  643. 

An  agreement  between  two  traders 
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to  vnite  their  stocks  in  trade  as  the 
capital  of  a  partnership  to  be  formed 
between  them,  and  to  convert  the  aep- 
arate  business  debts  of  either  into 
joint  debts  of  the  firm,  will  not  entitle 
a  separate  creditor  who  has  not  acceded 
in  any  way  to  the  arrangement  before 
the  bankruptcy  of  the  firm  to  prove 
his  daim  as  a  joint  creditor  of  the 
firm  against  the  partnership  estate. 
In  re  Isaacs  (D.  C.  1873)  Fed.  Cas. 
No.  7,093.  But  compare  In  re  Sick- 
man  &  Glenn  (D.  G.  1907)  155  Fed. 
508,  19  Am.  Bankr.  Rep.  232. 

Proof  of  a  debt  in  the  case  of  a  bank- 
rupt firm  should  show  with  reasonable 
certainty  whether  it  was  contracted 
by  the  firm  or  the  individual  part- 
ners, and  proof  against  the  partner- 
ship should  not  be  joined  with  proof 
of  a  debt  against  an  individual  part- 
ner. In  re  Walton  (D.  G.  1868)  Fed. 
Caa.  No.  17.129. 

23.  Separate     debts    of    partners^- 

Where  a  member  of  a  firm  gives  his 
iodividual  note,  bond,  or  mortgage  (not 
executed  in  the  name  of  the  firm  nor 
by  the  other  partner),  to  secure  an 
existing  creditor  of  the  firm,  or  to  se- 
cure the  future  payment  of  the  price 
of  goods  purchased  for  the  firm's  stock 
in  trade,  it  is  his  separate  debt,  and  the 
creditor  cannot  come  upon  the  partner- 
ship assets  in  competition  with  part- 
nership creditors.  In  re  Forse  (D.  G. 
1910)  184  Fed.  85,  25  Am.  Bankr.  Rep. 
843;  In  re  Stevens  (D.  G.  1900)  104 
Fed.  323,  5  Am.  Bankr.  Rep.  9;  In  re 
linforth  (D.  G.  1898)  87  Fed.  386. 

Where  a  creditor  of  a  firm,  holding 
its  promissory  note  for  money  loaned, 
surrendered  the  same  and  accepted  in 
lieu  thereof  the  individual  note  of  a 
member  of  the  firm,  for  the  same 
amount,  the  assumption  of  the  debt 
by  that  partner  being  part  of  the  con- 
sideration for  the  purchase  of  an  in- 
terest in  the  firm  for  her  son-in-law, 
and  the  latter  note  was  twice  renewed 
and  was  finally  reduced  to  a  judgment 
against  the  maker,  and  within  four 
months  thereafter  the  partnership  and 
its  members  became  bankrupt,  it  was 
held  that  the  debt  was  that  of  the  in- 
dividual partner,  not  of  the  firm,  not- 
withstanding the  fact  that  the  interest 
on  the  new  note  had  always  been  paid 
by  the  firm.  In  re  Lehigh  Lumber  Go. 
(D.  G.  1900)  101  Fed.  216,  4  Am. 
Bankr.   Rep.    221. 

An  indebtedness  contracted  by  a 
member  of  a  partnership  individually, 
before  the  partnership  was  formed,  can- 
not be  converted  into  a  firm  obligation 
by  its  entry  as  such  on  the  books  with- 
out the  creditor's  knowledge,  or  by 
making  payments  thereon  by  checks  of 
the  firm.  Hibberd  v.  McGill  (1904)  129 
Fed.  590,  64  G.  G.  A.  158,  12  Am. 
Bankr.  Rep.  101. 

Where  one  member  of  a  firm  gives 
a  note  signed  in  the  firm  name,  but 
in  fraud  of  his  copartners  and  for  his 


private  benefit,  or  even,  as  some  of  the 
cases  hold,  without  the  consent  of  the 
other  partners,  the  firm  being  insol- 
vent, and  the  transaction  not  being  in 
any  way  for  the  benefit  of  the  firm, 
it '  does  not  create  a  debt  provable 
against  the  assets  of  the  partnership. 
First  Nat.  Bank  v.  State  Nat  Bank 
(1904)  131  Fed.  422,  65  G.  G.  A.  406, 
12  Am.  Bankr.  Rep.  429;  In  re  For- 
syth (D.  G.  1873)  7  N.  B.  R.  174,  Fed. 
Gas.  No.  4,948;  In  re  Golder  (D.  G. 
1876)  Fed.  Gas.  No.  6,510;  In  re  Irv- 
ing (D.  G.  1877)  17  N.  B.  R.  22,  Fed. 
Gas.  No.  7,074.  A  partner  cannot 
bind  the  firm  by  notes  given  in  the 
firm  name  in  renewal  of  his  individual 
notes,  and  the  burden  rests  upon  the 
creditor  seeking  to  prove  the  same 
against  the  partnership  estate  in  bank- 
ruptcy to  show  that  the  other  partner 
knew  of  the  transaction  and  assented 
thereto.  In  re  Mclntire  (D.  G.  1903) 
132  Fed.  295,  12  Am.  Bankr.  Rep.  787. 
But  where  a  partner,  acting  for  the 
firm,  pledged  as  collateral  security  for 
a  loan  to  the  firm,  for  which  he  was 
indorser,  individual  notes  made  by.  him- 
self to  the  firm  for  borrowed  money, 
which  were  afterwards  sold  by  the 
pledgee  in  accordance  with  the  terms  of 
the  pledge,  the  purchaser  took  the 
same  title  and  rights  as  though  the 
notes  had  been  those  of  a  third  party, 
unaffected  by  the  fact  that  the  maker 
was  also  indorser  on  the  principal  debt, 
and  was  entitled  to  prove  the  notes 
against  the  estate  of  the  maker  in 
bankruptcy.  In  re  White  (1910)  183 
Fed.  310.  105  G.  G.  A.  522,  25  Am. 
Bankr.  Rep.  541;  Bush  v.  Grawford 
(G.  G.  1872)  Fed.  Gas.  No.  2,224;  In 
re  Dunkle  (D.  G.  1871)  7  N.  B.  R.  107, 
Fed.   Gas.   No.  4,161. 

A  mortgage  given  by  one  partner  on 
partnership  property,  but  to  secure  his 
individual  debt,  although  with  the  con- 
sent of  the  other  partner,  cannot  be 
enforced  as  against  firm  creditors  in 
bankruptcy.  In  re  Blancbard  (D.  G. 
1907)  161  Fed.  793,  20  Am.  Bankr. 
Rep.  417. 

A  note  given  by  a  bankrupt  firm  to  a 
member  for  his  contribution  to  the 
capital  stock,  and  by  him  turned  over 
to  his  wife,  who  furnished  the  money, 
is  evidence  only  of  the  individual  debt 
of  such  member  and  not  provable 
against  the  fi^m.  In  re  Frost  (D.  G. 
1870)  3  N.  B.R.  736,  Fed.  Gas.  No. 
5,135. 

Where,  after  the  failure  of  a  fynxi^ 
and  while  they  are  endeavoring  to  set- 
tle with  their  creditors,  one  partner, 
at  the  request  of  the  holder  of  a  firm 
obligation,  guaranties  its  payment,  such 
guaranty  is  without  legal  effect  and 
does  not  entitle  that  creditor  to  prove 
against  the  separate  estate  of  the 
guarantor  upon  a  subsequent  adjudica- 
tion of  bankruptcy.  In  re  Blumer  (D. 
G.  1882)  13  Fed.  622. 

A  judgment  against  partners  and  oth- 
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ers  jointly  is  a  several  claim  as  against 
the  bankrupt  partners,  and  cannot  re- 
ceive a  dividend  from  the  joint  estate. 
In  re  Herrick  (D.  C.  1876)  13  N.  B. 
R.  312,  Fed.  Gas.  No.  6,420.  A  debt 
founded  on  a  judgment  against  the  two 
members  of  a  firm  jointly,  in  a  suit  on 
a  partnership  note,  does  not  entitle  the 
creditor  to  dividends  out  of  the  sep- 
arate estate  of  each  member  of  the 
firm,  on  an  equal  footing  with  the  sep- 
arate creditors  of  each  member.  In 
re  Berrian  (D.  C.  1873)  Fed.  Gas.  No. 
1,351. 

Where  a  firm  failing  without  assets 
resumed  business  under  the  name  of 
one  of  its  members  as  "agent,"  and 
again  failed,  the  debts  contracted  un- 
der the  former  name  were  not  entitled 
to  share  in  the  assets  of  the  second 
failure.  In  re  Nims  (O.  0.  1879)  Fed. 
Gas.  No.  10,269. 

Where,  by  the  local  law  of  a  state, 
taxes  assessed  against  a  firm  are  in- 
dividual liabilities  of  the  several  part- 
ners, they  may  be  proved  against  the 
separate  estates  in  bankruptcy.  In  re 
Green  (D.  G.  1902)  116  Fed.  118,  8 
Am.  Bankr.  Rep.  553. 

A  creditor  holding  a  claim  against  the 
partners  jointly,  which  is  not  a  firm 
debt,  may  file  separate  proofs  of  the 
same  claim  to  its  full  amount  against 
each  of  the  members  of  the  firm.  In 
re  Beers  (D.  C.  1870)  5  N.  B.  R.  211, 
Fed.  Gas.  No.  1,229. 

24.  Joint  and  several  liability— Double 
proof.— A  joint  and.  several  obligation 
given  by  a  partnership  is  also  provable 
as  an  individual  obligation  against  the 
estate  of  either  of  the  partners.  Ex 
parte  Miller  (D.  G.  1842)  Fed.  Gas. 
No.  9,550.  A  creditor  who  has  proved 
a  joint  and  several  claim  against  the 
bankrupt  members  of  a  firm  separate- 
ly, and  not  against  the  firm,  is  entitled 
to  dividends  out  of  the  several  assets 
of  the  individual  partners.  In  re  Bige- 
low  (D.  G.  1869)   Fed.  Gas.  No.  1,397. 

A  creditor  who  holds  notes  made  by 
the  bankrupt  firm  and  indorsed  by  an 
individual  member  of  the  firm,  also  a 
bankrupt,  may  prove  his  debt  against 
both  estates  and  share  in  the  dividends 
of  each,  having  a  right  of  action  against 
each,  though  entitled  to  only  one  sat- 
isfaction. Buckingham  v.  First  Nat. 
Bank  (1904)  131  Fed.  192,  65  G.  G.  A. 
498,  12  Am.  Bankr.  Rep.  465;  In  re 
McGoy   (1906)   150  Fed.  106,  80  G.  G. 

A.  60,  17  Am.  Bankr.  Rep.  760;  In  re 
Thomas  (D.  G.  1878)  17  N.  B.  R.  54, 
Fed.  Gas.  No.  13,886;  Emery  v.  Ganal 
Nat.  Bank  (G.  G.  1872)  7  N.  B.  R. 
217,  Fed.  Gas.  No.  4,446;  In  re  Bige- 
low  (D.  G.  1869)  2  N.  B.  R.  371,  Fed. 
Gas.  No.  1,397;  In  re  Howard  (D.  O. 
1871)  4  N.  B.  R.  571,  Fed.  Gas.  No. 
6.750;     Stephenson    v.    Jackson,    9    N. 

B.  R.  255,  Fed.  Gas.  No.  13,374;  In 
re  Famum  (D.  G.  1843)  Fed.  Gas. 
No.  4,674;  In  re  Bradley  (D.  G.  1871) 
Fed.    Gas.   No.   1,772.     Where   a   firm 
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composed  of  three  persons  gave,  in 
settlement  of  part  of  a  debt  due  to  one 
creditor,  the  note  of  the  copartnersliip 
with  the  indorsement  of  one  of  the 
partners,  and,  for  other  ^arts  of  it, 
severally,  three  notes,  each  made  by 
one  of  the  partners  and  indorsed  by  the 
others,  and  the  firm  was  adjudged 
bankrupt,  and  the  creditor  proved  his 
debt  against  the  makers  alone  of  the 
four  notes,  it  was  held  that  he  was 
entitled  to  dividends  according  to  such 
proofs  out  of  the  several  estates,  joint 
or  separate,  against  which  the  proofs 
were  made.  Mead  v.  Nat.  Bank  of 
Fayetteville  (G.  G.  1868)  2  N.  B.  R. 
173,  Fed.  Gas.  No.  9,366. 

If  a  creditor  having  a  firm  note  in- 
dorsed by  one  partner,  and  holding 
property  of  that  partner  as  security, 
obtains  payment  by  a  sale  of  the  secu- 
rity after  the  commencement  of  the 
proceedings  in  bankruptcy,  the  separate 
creditors  are  entitled  to  receive  from 
the  joint  fund  a  sum  equal  to  the  divi- 
dend on  the  note.  In  re  Foot  (D.  C. 
1875)  12  N.  B.  R.  337,  Fed.  Gas.  No. 
4,906. 

A  joint  and  several  note,  given  for 
money  borrowed  by  a  firm  and  signed 
in  the  firm  name,  with  other  names  fol- 
lowing, may  be  proved  against  the  joint 
assets  of  the  firm,  but  not  one  which  is 
signed  individually  by  certain  of  the 
partners  and  by  others  as  sureties. 
In  re  Holbrook  (D.  G.  1873)  Fed.  Gas. 
No.  6,588. 

25. Liability  for  forts.— Where  a 

firm  converted  certain  property  belong- 
ing to  a  bank,  and  the  firm  and  the  in- 
dividual partners  were  then  adjudged 
involuntary  bankrupts,  the  bank  could 
prove  a  claim  against  the  partners 
jointly  on  their  acceptances  for  the 
price  of  the  goods  and  another  against 
the  partners  jointly  and  severally  on  an 
implied  contract  to  repay  moneys,  to 
wit,  the  proceeds  of  the  goods  wrong- 
fully converted  by  them,  the  doctrine 
of  election  between  inconsistent  reme- 
dies on  the  same  claim  being  without 
application.  In  re  Goe  (1910)  183 
Fed.  745,  106  G.  G.  A.  181,  26  Am. 
Bankr.  Rep.  352,  affirming  (D.  G.  1909) 
169  Fed.  1002,  22  Am.  Bankr.  Rep. 
384.  And  see  In  re  Jordan  (D.  C. 
1880)  2  Fed.  319;  In  re  Blackford 
(1898)  35  App.  Div.  330,  54  N.  Y. 
Supp.  972. 

The  rule  which  permits  the  owner  of 
property  converted  to  waive  the  tort 
and  recover  the  value  of  the  property 
as  on  an  implied  contract,  is  based  on 
the  ground  that  defendant's  estate  has 
been  unjustly  enriched  by  the  conver- 
sion, and  where  the  tort  was  committed 
by  a  partnership,  and  enured  to  the 
benefit  of  the  firm's  estate,  whatever 
implied  contract  might  arise  would  be 
that  of  the  firm,  and  not  of  an  individ- 
ual partner;  and  hence  the  owner  of 
the  property,  after  having  proved  his 
claim  against  the  partnership  estate,  as 
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a  daim  founded  on  contract,  is  not  en- 
titled to  prove  it  against  the  indiyidual 
estate  of  a  partner,  for  this  would  have 
the  effect  of  giving  such  creditor  an  ad- 
?antage  over  creditors  claiming  against 
the  firm  under  express  contracts. 
Reynolds  v.  New  York  Trust  Co. 
(1911)  188  Fed.  611,  110  C.  C.  A.  409, 
26  Am.  Bankr.  Rep.  698. 

Where  one  member  of  a  firm,  with 
the  knowledge  and  assent  of  his  co- 
partners, misappropriates  trust  funds 
(as,  the  money  of  an  estate  of  which 
he  is  executor,  or  the  money  of  a  cor- 
poration of  which  he  is  the  treasurer 
or  agent)  and  invests  the  same  in  the 
business  of  the  firm,  the  obligation  thus 
created  is  both  joint  and  several;  and 
proof  of  the  claim  may  be  made  against 
the  partnership  as  well  as  against  the 
individual  partner.  In  re  Baxter  (D. 
C.  1878)  18  N.  B.  R.  62,  Fed.  Gas.  No. 
1,119;  In  re  Tesson  (D.  C.  1874)  9  N. 
B.  R.  378,  Fed.  Cas.  No.  13,844;  In  re 
Jordan  (D.  C.  1880)  2  Fed.  319. 

Where  a  liability  to  the  United  States 
is  incurred  by  a  fraudulent  undervalua- 
tion of  goods  entered  at  the  custom 
house,  the  claim  of  the  government 
against  the  firm  for  the  tort  is  joint 
and  several  and  may  be  proved  against 
both  estates.  In  re  Yetterlein  (D.  O. 
1884)  20  Fed.  109. 

26.  Claims  of  partners  against  eacli 
•tlisr  and  the  firm.— Where  a  surviving 
partner  converts  the  property  of  the 
deceased  partner  to  his  own  use,  and 
the  administrjitors  of  the  latter  con- 
sent, they  may  prove  a  daim  therefor 
against  the  estate  of  the  former  in 
bankruptcy.  In  re  Mills  (D.  C.  1875) 
U  N.  B.  R.  74,  Fed.  Cas.  No.  9,611. 

One  partner,  as  between  himself  and 
the  firm  creditors,  cannot  estop  himself 
by  any  dealings  with  the  other  imrtner 
from  claiming  partnership  assets.  In 
re  Gorham  (D.'C.  1878)  Fed.  Cas.  No. 
5,624. 

While  the  trustee  in  bankruptcy  of  a 
partnership  estate  may  prove  a  claim 
against  the  individual  estate  of  one 
partner,  such  claim  is  not  entitled  to 
payment  pro  rata  with  the  claims  of  in- 
dividual creditors,  but  only  from  the 
Borplus,  if  any,  remaining  after  the  in- 
dividual claims  have  been  paid.  In  re 
Telfer  (1910)  184  Fed.  224,  106  C.  0. 
A.  366. 

Where  a  partnership  existed  between 
a  bankrupt  and  another,  which  was  ter- 
minated prior  to  the  bankruptcy,  the 
former  partner  cannot  prove  a  claim 
against  the  estate,  based  on  the  debts 
of  the  partnership  paid  by  him,  with- 
out an  accounting  and  settlement  of  the 
partnership  affairs,  but  such  account- 
ing and  settlement  may  be  had  in  the 
bankruptcy  court  before  a  referee.  In 
re  Hirth  (D.  C.  1911)  189  Fed.  926,  26 
Am.  Bankr.  Rep.  666.  But  the  part- 
ner so  proving  on  such  a  claim  Is  not 
entitled  to  share  in  the  distribution  of 
the  partnership  estate  .until  all  the 
other  creditors  of  the  partnership  have 


been  paid.  In  re  Efllnger  (D.  C.  1911) 
184  Fed.  728,  25  Am.  Bankr.  Rep.  930; 
In  re  Denning  (D.  C.  1902)  114  Fed. 
219,  8  Am.  Bankr.  Rep.  133;  In  re  Rice 
(D.  C.  1908)  164  Fed.  509,  21  Am. 
Bankr.  Rep.  205;  Wallerstein  v.  Ervin 
(1901)  112  Fed.  124,  50  C.  C.  A.  129,  7 
Am.  Bankr.  Rep.  256;  In  re  Carmichael 
(D.  C.  1899)  96  Fed.  594,  2  Am.  Bankr. 
Rep.  815;  In  re  Ervin  (D.  C.  1901)  109 
Fed.  135,  6  Am.  Bankr.  Rep.  356.  See 
In  re  Lough  (C.  C.  A.  1910)  182  Fed. 
961,  25  Am.  Bankr.  Rep.  597.  But 
this  rule  does  not  apply  to  a  debt 
which  was  due  from  the  firm  to  the 
particular  partner  before  he  entered 
into  the  partnership,  and  which  was 
not  brought  into  the  firm's  capital,  but 
was  overlooked  and  remained  unpaid 
until  after  the  bankruptcy.  In  re  Er- 
vin (D.  0.  1902)  114  Fed.  596. 

Where  judgments  against  a  firm,  in 
favor  of  certain  of  its  creditors,  were 
bought  up  by  one  of  the  partners,  who 
took  assignments  of  the  judgments  to 
himself,  it  was  held  that  he  thereby  be- 
came a  creditor  of  each  of  his  copart- 
ners for  their  respective  shares  of  the 
money  advanced  by  him  in  purchasing 
the  judgments,  and  was  entitled  to 
prove  a  claim  for  such  share  against 
the  individual  estate  of  one  of  the  co- 
partners in  bankruptcy.  In  re  Carmi- 
chael (D.  C.  1899)  96  Fed.  594,  2  Am. 
Bankr.  Rep.  815.  So,  where  a  partner- 
ship is  dissolved  by  consent,  one  part- 
ner buying  the  assets  and  assuming  all 
the  debts  and  liabilities  of  the  firm, 
from  which  he  agrees  to  save  the  oth- 
er harmless,  the  relation  of  the  former 
partners  becomes  that  of  principal  and 
surety,  and  if  the  retiring  partner  is 
compelled  to  pay  a  debt  of  the  firm, 
after  an  adjudication  in  bankruptcy 
against  the  continuing  partner,  the  for- 
mer may  prove  the  amount  so  paid  as 
a  claim  against  the  latter' s  estate  in 
bankruptcy,  making  such  proof  in  the 
name  of  the  creditor;  or  if  the  creditor 
has  already  proved  the  debt,  the  part- 
ner paying  it  may  have  himself  subro- 
gated to  the  rights  of  such  creditor.  In 
re  DUlon  (D.  C.  1900)  100  Fed.  627,  4 
Am.  Bankr.  Rep.  63.  And  see  In  re 
Smith  (D.  C.  1877)  16  N.  B.  R.  113, 
Fed.  Cas.  No.  12,991. 

Where,  out  of  a  firm  consisting  of 
four  partners,  two  were  insolvent,  one 
was  a  bankrupt,  and  the  fourth  paid 
off  and  discharged  all  the  firm  debts 
out  of  his  separate  estate,  held,  that  he 
was  entitled  to  prove  against  the  sepa- 
rate estate  of  the  bankrupt  one-half  of 
the  amount  so  paid  by  him.  In  re  Dell 
(D.  C.  1878)  Fed.  Cas.  No.  3,774. 

A  partner  who  has  taken  notes  on 
the  sale  of  his  interest  to  his  copartner 
cannot  receive  a  dividend  from  the  es- 
tate of  the  latter  in  bankruptcy  until 
all  partnership  debts  have  been  paid. 
In  re  Jewett  (D.  C.  1869)  1  N.  B.  R. 
495,  Fed.  Cas.  No.  7,309. 

Where  a  member  of  a  bankrupt  firm 
is  also  a  member  of  another  firm,  his 
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partner,  as  the  remaining  member  of 
the  latter  firm  settling  its  affairs,  may 
prove  a  debt  against  the  bankrupt  firm. 
In  re  Buckhause  (D.  C.  1874)  Fed.  Cas, 
No.  2,086. 

The  fact  that  two  firms  carrying  on 
business  under  different  names  in  dif- 
ferent places  are  composed  of  identi- 


cally the  iteme  persons  will  not  operate 
to  give  the  claims  of  one  firm  against 
another  firm  the  character  of  individu- 
al demands,  as  distinguished  from  part- 
nership demands.  In  re  Stanton  (G.  O. 
1845)  Fed.  Gas.  No.  13,295.  And  see 
In  re  Vetterlein  (D.  C.  1871)  Fed.  Gas. 
N.O.   16,927. 


§  9590.  (Act  July  1,  1898,  c.  541,  §  6.)     Exemptions  of  bankrupts. 

Exemptions  of  Bankrupts. — a  This  Act  shall  not  affect  the  allow- 
ance to  bankrupts  of  the  exemptions  which  are  prescribed  by 
the  State  laws  in  force  at  the  time  of  the  filing  of  the  petition  in  the 
State  wherein  they  have  had  their  domicile  for  the  six  months  or  the 
gre«iter  portion  thereof  immediately  preceding  the  filing  of  the  peti- 
tion.    (30  Stat.  548.) 

Notes  of  DeoisioBLS 


1.  Validity   and  construction  of  this  seC' 

tion. 

2.  Determination  of  exemption  with  refer- 

ence to  time. 
8.    Exemptions  under  federal  laws. 

4.    Pension  money. 

6.    Construction    and   application    of   state 

exemption  laws. 

6.  Exemption  by  Talue. 

7.  Exemption  of  specific  property. 

8.   Wearing    apparel,     watches,     and 

Jewelry. 

9.   Tools  and  implements  of  trade. 

10.    Growing  crops. 

11.  Policies  of  life  insurance. 

12.  Homestead  exemption. 

13.  Title  to  exempt  property. 

14.  Forfeiture  of  exemptions. 

16.    Abandonment    and    waiver    of    exemp- 
tions. 

16.  '—    Rights  and  remedies  of  creditors 

holding  waivers. 

17.  Liens    on    and    claims    against    exempt 

property. 

18.    Claims      for      unpaid      purchase 

money. 

19.  Transfer    and    assignment    of    exempt 

property. 

20.  Jurisdiction  of  bankruptcy  court. 

21.  Claim  of  exemptions. 

22.  Setting  apart  exempt  property. 

23.  — -   Valuation,   selection,  and  delivery 

of  property. 

24.  — —    Report,  exceptions,  and  confirma- 

tion. 

25.  Sale  of  property  and  allowance  of  ex- 

emptions out  of  proceeds. 

26.  Ehcemptions  in  partnership  cases. 

1.  Validity  and  construction  of  this 
section.— This  section,  though  it  adopts 
the  various  state  laws  as  the  measure 
of  exemptions  to  be  allowed  to  bank- 
rupts, is  not  repugnant  to  the  require- 
ment that  laws  on  the  subject  of  bank- 
ruptcy shall  be  "uniform"  throughout 
the  United  States.  Darling  v.  Berry 
(C.  C.  1882)  13  Fed.  659. 

This  section  is  to  be  liberally  con- 
strued, to  accomplish  the  purpose  of 
the  exemption,  in  a  manner  comporting 
with  the  beneficent  spirit  which  prompt- 
ed it,  and  not  defeated  by  technical 
rules.  Smith  v.  Thompson  (1914)  213 
Fed.  335,  129  C.  C.  A.  637;  In  re  Len- 
ters  (D.  O.  1915)  226  Fed.  878;  In  re 
Tilden  (D.  C.  1899)  91  Fed.  500,  1 
Am.  Bankr.  Rep.  300. 

This  provision  expressly  confers  on 
courts  of  bankruptcy  jurisdiction  to  de- 
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termine  all  claims  of  bankrupts  to  their 
exemptions.  Lucius  v.  Cawthon-CJole- 
man  Co.  (1905)  25  Sup.  Ct  214,  196 
U.  S.  149,  49  L.  Ed.  425. 

The  bankruptcy  act  neither  enlarges 
nor  diminishes  the  exemption  laws  of 
the  states,  but  takes  the  law  of  the 
particular  state  where  the  bankrupt  is 
domiciled,  as  it  exists  at  the  time  when 
the  proceeding  is  begun,  and  adopts  it 
as  the  measure  of  the  exemption  to  be 
allowed.  In  re  Bassett  (D.  C.  1911) 
189  Fed.  410,  26  Am.  Bankr.  Rep.  800; 
In  re  Boyd  (D.  O.  1903)  120  Fed.  999, 
10  Am.  Bankr.  Rep.  337;  In  re  Staun- 
ton (D.  C.  1902)  117  Fed.  507,  9  Am. 
Bankr.  Rep.  79;  In  re  Wunder  (D.  C. 
1905)  133  Fed.  821,  13  Am.  Bankr. 
Rep.  701;  In  re  Manning;  (D.  G.  1902) 
112  Fed.  948,  7  Am.  Bankr.  Rep.  571; 
Steele  v.  Buel  (1900)  104  Fed.  968,  44 
C.  C.  A.  287,  5  Am.  Bankr.  Jlep.  165; 
In  re  Andrews  &  Simonds  (D.  G.  1911) 
193  Fed.  776,  27  Am.  Bankr.  Rep.  116. 

J'he  extent  and  duration  of  a  home- 
stead allottment  made  in  the  court  of 
bankruptcy  will  be  the  same  as  pre- 
scribed by  the  laws  of  the  state.  In  re 
Woodard  (D.  G.  1899)  95  Fed.  280,  2 
Am.  Bankr.  Rep.  339;  Windley  v.  Tan- 
kard (1883)  88  N.  G.  223.  But  where 
the  exemption  law  of  the  state  has 
been  amended  by  a  new  statute  allot- 
ting additional  exemptions,  but  such 
later  act  is  void  for  want  of  conform- 
ity to  the  constitutional  requirements 
as  to  amending  statutes,  a  bankrupt 
who  has  had  set  apart  to  him  all  the 
exemptions  allowed  by  the  original  act 
cannot  claim  anything  further  under 
the  amending  statute.  In  re  Buelow 
(D.  G.  1899)  98  Fed.  86,  3  Am.  Bankr. 
Rep.  389. 

The  nature  and  extent  of  the  state 
exemption  must  be  ascertained  in  the 
mode  designated  by  the  state  law.  In 
re  Feely  (D.  C.  1868)  3  N.  B.  R.  66, 
Fed.  Gas.  No.  4,714. 

Section  47a  (2),  as  amended  by  Act 
June  25,  1910  (post,  S  9631),  held  not 
to  affect  this  section.  Brandt  v.  May- 
hew  (1914)  218  Fed.  422,  134  G.  G.  A, 
210. 

Where,  -in  proceedings  against  a 
bankrupt  firm,  one  of  the  partners  pro- 
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cured  his  release  on  the  ground  of  in- 
fancy, he  was  thereby  precluded  from 
successfully  claiming  a  right  to  exemp- 
tions. Right  of  a  debtor  to  exemp- 
tions, conferred  by  Const.  Wis.  art  1, 
I  17,  is  a  personal  privilege  to  each 
debtor  individually,  so  that,  when  the 
debtor's  individual  relation  to  the  pro- 
cess or  proceeding  through  or  in  which 
the  property  has  been  seized  is  ter- 
minated on  the  sole  ground  that  he  is 
not  amenable  to  it,  his  exemption  privi- 
lege also  fails.  In  re  Ellenbecker  (D. 
C.  1913)  205  Fed.  396. 

2.  Determination  of  exemption  with 
reference  to  tlme^^— The  right  to  claim 
exemptions  must  exist,  if  at  all,  at  the 
date  of  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  In'  re  Crum 
(D.  C.  1913)  221  Fed.  729;  In  re 
Dnerson  (D.  C.  1876)  13  N.  B.  R.  183, 
Fed.  Cas.  No.  4,117.  But  where  the 
bankrupt  is  entitled  to  the  exemption 
at  that  date,  his  subsequent  removal 
from  the  state  does  not  deprive  him  of 
the  right,  though  the  exemption  is  only 
given  to  residents  by  the  state  law.  In 
re  Donahey  (D.  C.  1910)  176  Fed.  458, 
23  Am.  Bankr.  Rep.  796. 

A  bankrupt  who  was  engaged  in 
forming  until  a  short  time  before  the 
adjudication  is  entitled  to  the  exemp- 
tions given  by  the  state  law  to  farmers, 
though  he  afterwards  engages,  tempo- 
rarily, in  another  pursuit.  In  re  Fly 
(D.  C.  1901)  110  Fed.  141,  6  Am. 
Bankr.  Rep.  550. 

Where  a  husband  before  bankruptcy 
transferred  his  homestead  interest  to 
his  wife,  the  fact  that  on  bankruptcy 
proceedings  he  claimed  a  homestead  ex- 
emption does  not,  under  Rev.  St.  Mo. 
1909,  {  8304,  prevent  the  wife  from  as- 
serting her  homestead  exemption  in  the 
same  property.  Morrow  v.  Zane  (1914) 
170  S.  W.  918,  185  Mo.  App.  111. 

3.  Exemptions  under  federal  laws^- 

This  section  deals  solely  with  exemp- 
tions claimable  under  the  laws  of  the 
states,  and  does  not  repeal  or  affect  R. 
S.  f  2296,  ante,  8  ^551,  providing  that 
a  federal  homestead^  shall  not  be  liable 
for  debts  of  the  homesteader  before 
the  issuance  of  a  patent,  and  hence 
snch  a  homestead  cannot  be  subjected, 
fai  the  bankruptcy  proceedings,  to  the 
payment  of  any  debts  contracted  by  the 
bankrupt  before  the  issuance  of  a  pat- 
ent In  re  Cohn  (D.  C.  1909)  171  Fed. 
568,  22  Am.  Bankr.  Rep.  761;  In  re 
Daubner  (D.  C.  1889)  96  Fed.  805,  3 
Am.  Bankr.  Rep.  368. 

An  act  of  congress  providing  for  the 
allotment  in  severalty  of  the  agricul- 
tural lands  of  an  Indian  reservation, 
declared  that  the  United  States  would 
hold  the  lands  for  25  years  in  trust  for 
the  sole  use  and  benefit  of  the  Indian 
allottees,  who  were  not  allowed  to  con- 
vey or  incumber  the  lands  during  that 
time,  and  that  at  the  expiration  of  that! 
period  the  United  States  would  convey 
the  land  to  the  allottees  or  their  heirs 
discharged  of  the  trust,  and  free  from 


all  charges  and  incumbrances.  During 
the  time  named,  an  Indian,  one  of  the 
allottees  under  the  act,  became  a  vol- 
untary bankrupt  Held,  that  the  lands 
allotted  to  him  did  not  vest  in  his  trus- 
tee in  bankruptcy,  not  being  property 
which  he  could  have  alienated  or  in- 
cumbered, but  being  exempt  under  a 
law  which  was  not  repealed  or  affected 
by  the  bankruptcy  act.  In  re  Russie 
(D.  C.  1899)  96  Fed.  609,  3  Am. 
Bankr.  Rep.  6.  , 

4.  —  Pension  money.^R.  S.  8  ^747, 
ante,  8  9080,  provides  that  no  money 
due  to  any  pensioner  shall  be  liable  to 
attachment,  levy,  or  seizure  by  or  under 
any  legal  or  equitable  process  what- 
ever, whether  the  same  remains  with 
the  Pension  Office,  or  any  officer  or 
agent  thereof,  or  is  in  the  course  of 
transmission  to  the  pensioner  entitled 
thereto,  but  shaU  "inure  wholly  to  the 
benefit  of  such  pensioner."  Held,  that 
the  words  quoted  mean  only  that  the 
pension  funds  shall  be  protected  until 
they  have  come  safely  into  the  hands  of 
the  pensioner,  after  which  they  are  lia- 
ble for  his  debts:  and  hence  pension 
money  in  the  hands  of  a  bankrupt  at 
the  time  of  the  adjudication,  neither  in- 
vested nor  mingled  with  other  funds, 
is  not  exempt.  In  re  Jones  (D.  O. 
1909)  166  Fed.  337,  21  Am.  Bankr. 
Rep.  536.  CONTRA,  In  re  Bean  (D. 
G.  1900)  100  Fed.  262,  4  Am.  Bankr. 
Rep.  53. 

A  bankrupt  pensioner  cannot  claim 
as  exempt  real  property  which  was 
purchased  in  the  first  instance  partly 
with  pension  money,  but  out  of  which 
he  has  withdrawn,  by  way  of  mortgage, 
more  than  the  pension  money  orig- 
inally put  in,  and  used  the  money  so 
withdrawn  in  other  ventures.  In  re 
Ellithorpe  (D.  0.  1901)  111  Fed.  163, 
7  Am.  Bankr.  Rep.  18. 

5.  Construction  and  application,  of 
state  exemption  laws.^A  bankrupt's 
right  to  exemptions  must  be  deduced 
from  state  law,  though  asserted  as  pre- 
scribed by  the  bankruptcy  act  In  re 
Lenters  (D.  O.  1915)  225  Fed.  878. 
And  the  state  laws  govern  on  the 
question  of  exemptions.  People's  Nat. 
Bank  of  Independence  v.  Maxson  (Iowa, 
1915)  150  N.  W.  601. 

In  construing  the  state  exemption 
laws,  for  the  purposes  of  the  bankrupt- 
cy act,  the  federal  courts  will  follow 
the  decisions  of  the  highest  court  of 
the  state,  if  imy  applicable  rulings  are 
to  be  found.  In  re  Crook  (D.  C. 
1915)  219  Fed.  979;  In  re  Scheier  (D. 
C.  1911)  188  Fed.  744,  26  Am.  Bankr. 
Rep.  739;  In  re  National  Grocer  Co. 
(0.  C.  A.  1910)  181  Fed.  33,  24  Am. 
Bankr.  Rep.  360;  In  re  Cochran  (D. 
C.  1911)  185  Fed.  913,  26  Am.  Bankr. 
Rep.  459;  In  re  Meriwether  (D.  C. 
1901)  107  Fed.  102,  5  Am.  Bankr. 
Rep.  435;  In  re  McCrary  Bros.  (D. 
0.  1909)  169  Fed.  485,  22  Am.  Bankr. 
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Rep.  161;  In  re  Stone  (D.  C.  1902) 
116  Fed.  35,  8  Am.  Bankr.  Rep.  416; 
In  re  Owings  (D.  C.  1906)  140  Fed. 
739,  15  Am.  Bankr.  Rep.  472;  In  re 
Downing  (D.  C.  1905)  148  Fed.  120, 
15  Am.  Bankr.  Rep.  423;  In  re  Steven- 
son (D.  C.  1899)  93  Fed.  789,  2  Am. 
Bankr.  Rep.  230;  In  re  Camp  (D.  0. 
1899)  91  Fed.  745,  1  Am.  Bankr.  Rep. 
165;  In  re  Beauchamp  (D.  O.  1900) 
101  Fed.  106,  4  Am.  Bankr.  Rep.  151; 
In  re  Wyllie  (D.  C.  1872)  Fed.  Cas. 
No.  18,112;  Southern  Irr.  Co.  v.  Whar- 
ton Nat  Bank  (Tex.  Civ.  App.  1912) 
144  S.  W.  701.  But  they  are  not  bound 
to  follow  a  mere  obiter  dictum.  In  re 
Sullivan  (1906)  148  Fed.  815,  78  O.  C. 
A.  505.  17  Am.  Bankr.  Rep.  578. 

In  setting  out  the  exemption  to  the 
bankrupt,  it  is  the  law  of  his  dom- 
icile which  governs.  Duncan  v.  Fer- 
guson-McKinney  Dry  Goods  Co.  (1907) 
150  Fed.  269.  80  C.  C.  A.  157,  18  Am. 
Bankr.  Rep.  155.  And  property  which 
is  exempt  by  the  laws  of  the  state 
where  the  debtor  resides  and  where  the 
petition  is  filed  will  be  protected  wher- 
ever it  may  actually  be  situated,  and  if 
it  is  situated  in  another  state,  the 
court  will  not  inquire  into  the  laws 
of  that  state  to  see  if  it  would  be  there 
exempt,  that  question  being  immate- 
rial. In  re  Stevens  (D.  C.  1870)  Fed. 
Cas.  No.  13,392.  Compare  Gibbs  v. 
Logan  (1883)  22  W.  Va.  208. 

Collateral  provisions  in  state  laws, 
particularly  in  relation  to  the  method 
of  allotting  or  setting  apart  the  ex- 
empt property,  are  not  made  a  part 
of  the  bankruptcy  act  by  this  section. 
In  re  Lynch  (D.  C.  1900)  101  Fed. 
579,  4  Ak.  Bankr.  Rep.  262;  Farmer 
v.  Taylor  (1876)  56  Ga.  559.  See  In 
re  Culwell  (D.  O.  1908)  165  Fed.  828, 
21  Am.  Bankr.  Rep.  614. 

Where  the  state  law  grants  the  ex- 
emption to  "residents  of  the  state,"  the 
bankrupt  must  answer  this  condition 
or  he  cannot  claim  the  exemption.  In 
re  Dinglehoef  (D.  C.  1901)  109  Fed. 
866,  6  Am.  Bankr.-  Rep.  242;  In 
re  O'Hara  (D.  C.  1908)  162  Fed. 
325,  20  Am.  Bankr.  Rep.  714.  And 
one  who  is  not  a  citizen  of  the  United 
States  or  of  the  particular  state  is 
not  entitled  to  exemptions.  In  re  Kap« 
Ian  (D.  C.  1910)  186  Fed.  242,  24  Am. 
Bankr.  Rep.  376.  Nor  can  the  bank- 
rupt claim  the  exemption  if  he  does 
not  answer  the  requirement  of  the 
state  statute  that  exemptions  shall  be 
allowed  only  to  one  who  is  "the  head 
of  a  family."  In  re  Finklea  (D.  O. 
1907)  153  Fed.  492,  18  Am.  Bankr. 
Rep.  738;  In  re  Youngstrom  (1907) 
153  Fed.  98,  82  C.  C.  A.  232,  18  Am. 
Bankr.  Rep.  572;  In  re  Glisson  (D.  0. 
1910)  182  Fed.  287,  25  Am.  Bankr. 
Rep.  911;  In  re  McGowan  (D.  O.  1909) 
170  Fed.  493,  22  Am.  Bankr.  Rep. 
469.  Or  to  a  "citizen  householder  hav- 
ing a  family."     In  re  Rainwater   (D. 
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C.  1911)  191  Fed.  738,  25  Am.  Bankr. 
Rep.  419. 

The  reference  in  this  section  to  "the 
state  laws"  means  the  statutory  law 
of  the  state  only.  Hence  an  item  of 
property  having  an  actual  market  value 
(such  as  a  seat  in  a  stock  exchange) 
which,  if  exempted  from  liability  to 
satisfy  the  debts  of  the  owner,  is  so 
exempted  by  decisions  of  the  state 
courts,  not  resting  on  any  exemption  by 
reason  of  a  state  statute,  but  purely  on 
definitions  of  property,  will  not  be 
deemed  exempt  under  the  bankruptcy 
act.  Page  v.  Edmunds  (1903)  187  U. 
S.  596,  23  Sup.  Ct  200,  47  L.  Ed.  318, 
9  Am.  Bankr.  Rep.  277.. 

6.  Exemtition  by  value.— Where  the 
state  statute,  as  is  often  the  case,  does 
not  specify  the  items  of  property  which 
may  be  claimed  as  exempt,  but  grants 
to  the  debtor  an  exemption  of  personal 
property  generally  (or  of  property  ei- 
ther real  or  personal)  to  a  value  not 
exceeding  a  certain  sum,  it  is  held 
that  the  exemption  is  in  property  and 
not  in  money,  so  that  a  bankrupt  must 
select  the  items  of  property  which  he 
wishes  set  apart  to  him,  not  exceed- 
ing the  designated  value,  and  cannot 
simply  claim  an  exemption  of  that 
much  muney  out  of  the  proceeds  of  his 
estate  in  bankruptcy.  In  re  Ansley 
Bros.  (D.  C.  1907)  153  Fed.  983,  18 
Am.  Bankr.  Rep.  457;  In  re  Baugh- 
man  (D.  C.  1910)  183  Fed.  668.  25 
Am.  Bankr.  Rep.  167;  In  re  Pfeiffer 
(D.  C.  1907)  155  Fed.  892,  19  Am. 
Bankr.  Rep.  230;  In  re  Staunton  (D. 
C.  1902)  117  Fed.  507,  9  Am.  Bankr. 
Rep.  79;  In  re  Prince  &  Walter  (D. 
C.  1904)  131  Fed.  546,  12  Am.  Bankr. 
Rep.  675.  Under  Gen.  Code  Ohio.  §| 
11730,  11733,  11735,  11738,  it  is  prop- 
er to  allow  a  bankrupt  $500  in  money 
from  the  proceeds  of  a  sale  of  the 
homestead  having  a  value  of  more  than 
$1,000.  In  re  Crum  (D.  C.  1913)  221 
Fed.  729. 

An  exemption  by  value  may  be  taken 
out  of  cash  remaining  in  the  hands  of 
the  bankrupt  at  the  time  of  the  adju- 
dication. In  re  Wilson  (D.  O.  1901) 
108  Fed.  197,  6  Am.  Bankr.  Rep.  287. 
Or  in  a  vested  expectant  interest  of  the 
bankrupt  in  a  sum  of  money  payable 
at  his  death  or  at  the  death  of  another 
person.  In  re  Bennett  (D.  C.  1868) 
Fed.  Cas.  No.  1,315.  Or  in  real  estate 
if  the  statute  so  provides.  In  re  E2d- 
wards  (D.  C.  1868)  2  N.  B.  R.  349, 
Fed.  Cas.  No.  4,293. 

Where  the  state  statute  is  intended 
primarily  for  the  benefit  of  the  fam- 
ily rather  than  of  the  individual  debtor, 
and  grants  an  exemption  to  either  the 
husband  or  wife,  but  with  a  proviso 
that  the  amount  allowed  to  them  joint- 
ly shall  not  exceed  a  certain  sum,  the 
rights  of  a  married  bankrupt  will  be  de- 
termined by  the  same  rule  which  would 
govern  them  in  the  state  coarta,  and 


Ch.3) 


BANKRUPTCY    (|  6) 


§  9590 


may  thus  depend  on  the  financial  con- 
dition of  his  wife.  In  re  McOutchen 
(D.  C.  1900)  100  Fed.  779,  4  Am. 
Bankr.  Rep.  81.  But  in  the  absence  of 
a  provision  of  this  kind,  the  bankrupt 
is  entitled  to  claim  the  full  amount  of 
the  exemption  specified  in  the  statute, 
irrespective  of  the  fact  that  his  wife 
may  own  unincumbered  property.  In 
re  Tonne  (D.  C.  1875)  13  N.  B.  B. 
170,  Fed.    Cas.    No.    14,095. 

The  court  of  bankruptcy  will  give  to 
a  bankrupt  the  benefit  of  a  state  stat- 
ute exempting  his  wages  earned  within 
a  limited  time  or  to  a  limited  amount. 
In  re  Holden  (D.  g.  1904)  127  Fed. 
960,  12  Am.  Bankr.  Rep.  96.  Balance 
of  a  trustee's  interests  in  certain  prof- 
its of  a  business,  after  deducting  his 
salary  of  $100  a  week  for  a  year  prior 
to  bankruptcy,  held  not  "wages  or  sal- 
ary," which  he  could  claim  exempt  as 
such,  under  Act  Pa.  April  15,  1845  (P. 
L  460)  §  5.  In  re  Pears  (1913)  205 
Fed.  255,  123  O.  O.  A.  459. 

7.  Exemption  of  speciflc  propertyi^* 
Under  Rem.  &  BaL  Code,  Wash.  §  563, 
par.  3,  exempting  to  a  householder  a 
bed  and  bedding  for  each  member  of 
the  family,  and  "other  furniture'*  not 
exceeding  $500  ift  value,  a  bankrupt, 
having  selected  beds  and  bedding  for 
each  member  of  the  family,  could  not 
select  other  beds  and  bedding  to  make 
up  the  additional  $500  exemption.  In 
re  Robison  (D.  G.  1914)  215  Fed.  662. 

An  automobile  belonging  to  a  bank- 
rupt, who  had  no  other  carriage,  was  a 
"carriage,"  within  Sess.  Laws  Okl. 
1905,  c  18,  §  1,  subd.  10,  exempting  to 
a  debtor  one  carriage  or  buggy.  Patten 
v.  Sturgeon  (1914)  214  Fed.  65,  130 
V*  Kj,  a.  505. 

As  to  a  specific  exemption  of  a  lot  in 
a  cemetery,  see  Burdette  v.  Jackson 
(1910)  179  Fed.  229,  102  C.  C.  A.  481, 
24  Am.  Bankr.  Rep.  127.  As  to  claim- 
ing an  exemption  out  of  a  stock  of 
goods  in  trade,  see  In  re  Wilson  (D. 
C.  1901)  108  Fed.  197,  6  Am.  Bankr. 
Rep.  287.  Concerning  the  effect  of  a 
state  insolvency  law,  granting  to  the 
debtor  an  allowance  for  the  support  of 
his  family,  see  In  re  Anderson  (D.  G. 
1901)  110  Fed.  141,  6  Am.  Bankr.  Rep. 
555.  As  to  a  state  law  exempting 
"wages  or  salary,"  see  In  re  Pears 
(C.  C.  A.  1913)  205  Fed.  255,  30  Am. 
Bankr.  Rep.  563.  On  the  construction 
of  a  statute  exempting  the  "best  swine 
or  meat  of  a  swine,"  see  In  re  Libby 
(D.  C.  1900)  103  Fed.  776,  4  Am. 
Bankr.  Rep.  615;  Bank  of  Nez  Perce 
T.  Pindel  (1912)  193  Fed.  917,  113  C. 
C.  A.  545.  28  Am.  Bankr.  Rep.  69.  On 
the  exemption  of  earnings  necessary 
for  the  support  of  a  debtor's  family, 
see  In  re  Condon  (D.  G.  1912)  198  Fed. 
947,  29  Am.  Bankr.  Rep.  907.  On  the 
question  of  exempting  a  membership  in 
a  stock  exchange  or  chamber  of  com- 
merce, having  a  market  value,  by  rea- 
son of  certain  benefit  or  insurance  fea- 
tures in  its  charter  or  rules,  see  In  ro 


Neimann  (D.  G.  1903)  124  Fed.  738, 
10  Am.  Bankr.  Rep.  739.  As  to  wheth- 
er a  liquor  license  can  be  claimed  as  a 
part  of  the  exemption,  see  In  re  Ole- 
wine  (D.  G.  1903)  125  Fed.  840,  11 
Am.  Bankr.  Rep.  40;  In  re  Myers  (D. 
C.  1900)  102  F£d.  869,  4  Ajn.  Bankr. 
Rep.  536. 

The  burden  of  proving  that  an  article 
alleged  to  be  exempt  is  within  the  pro- 
visions of  the  statute  rests  upon  the 
bankrupt.  In  re  TurnbuU  (D.  G.  1901) 
106  Fed.  667,  5  Am.  Bankr.  Rep.  549. 
And  he  must  select  his  exemption  in 
kind,  and  cannot  ordinarily  wait  until 
the  property  has  been  sold  and  then 
claim  the  maximum  value  of  his  exemp- 
tion in  money  from  the  proceeds.  In 
re  Blanchard  (D.  G.  1907)  161  Fed. 
793,  20  Am.  Bankr.  Rep.  417;  In  re 
Grady  (D.  G.  1905)  138  Fed.  935,  14 
Am.  Bankr.  Rep.  738.  A  bankrupt  who 
does  not  happen  to  own  any  articles  of 
the  kind  or  class  mentioned  in  the  stat- 
ute (tools,  domestic  animals,  or  the 
like)  will  not  be  entitled  to  receive  out 
of  his  estate  a  commutation  of  their 
value  in  money.  In  re  Harrington,  1 
Nat.  Bankr.  News,  513.  And  see  In 
re  Buelow  (D.  G.  1899)  98  Fed.  86,  3 
Am.  Bankr.  Rep.  389.  But  if  articles 
strictly  within  the  exemption  law  have 
been  wrongfully  taken  by  creditors,  be- 
fore the  bankruptcy  proceedings,  on  at- 
tachment, execution,  or  distress,  and 
sold,  the  bankrupt  will  still  be  entitled 
to  claim  and  receive  the  allowance  of 
his  exemptions,  the  sale  being  declared 
void  or  the  money  ordered  refunded  by 
the  creditors  or  by  the  sheriff  if  still  in 
the  latter's  hands.  In  re  Martin  (D.  G. 
1877)  Fed.  Cas.  No.  9,152;  In  re  El- 
lis (D.  G.  1868)  1  N.  B.  R.  555,  Fed. 
Gas.  No.  4,400;  Williams  v.  Miller 
(1844)  16  Gonn.  144.  And  a  judgment 
recovered  by  a  debtor  against  one  who 
has  unlawfully  levied  upon  and  sold  his: 
exempt  property  stands  in  place  of  the" 
exemption  and  cannot  be  reached  by- 
creditors.  Tillotson  V.  Wolcott  (1872). 
48  N.  T.  188.  And  it  appears  that  the 
same  doctrine  applies  to  money  due  to 
the  bankrupt  from  an  insurance  com- 
pany as  indemnity  for  the  loss  of  his 
exempt  property  by  fire.  Sands  v. 
Roberts  (1859)  8  Abb.  Prac.  (N.  Y.X 
343. 

8.  -^  Wearing  apparel,  watches,  and' 
jewel ry.*A  gold  watch  and  chain,  ha- 
bitually carried  upon  the  person  in  the 
ordinary  mode  of  use,  is  exempt  as. 
wearing  apparel,  if  the  value  of  the 
watch  is  not  so  great  as  to  make  it 
primarily  an  article  of  ornament  rather 
than  of  mere  use.  In  re  H.  L.  Evans 
&  Go.  (D.  G.  1907)  158  Fed.  153,  19 
Am.  Bankr.  Rep.  752;  In  re  Jones  (D^ 
G.  1899)  97  Fed.  773,  3  Am.  Bankr. 
Rep.  259;  In  re  Freeman  (D.  G.  1900) 
2  Nat  Bankr.  News,  569 ;  In  re  Steele 
(D.  G.  1879)  Fed.  Gas.  No.  13,346; 
Sellers  v.  Bell  (1899)  94  Fed.  801,  36 
G.  G.  A.  502,  2  Am.  Bankr.  Rep.  529; 
Stewart  Y.  McGlung  (1885)  12  Or.  431,. 
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8  Pac.  447,  53  Am.  Rep.  374;  Brown 
T.  Edmonds  (1894)  5  S.  D.  508,  59  N. 
W.  731.  CONTRA,  In  re  Everleth  (D. 
C.  1904)  129  Fed.  620,  12  Am.  Bankr. 
Rep.  236.  But  if  the  statute  only  ex- 
empts'"necessary  wearing  apparel,"  a 
watch  is  not  exempt.  In  re  Tumbull 
(D.  C.  1901)  106  Fed.  667,  5  Am. 
Bankr.  Rep.  549.  If  a  bankrupt  who  is 
a  mechanic  can  show  that  it  is  neces- 
sary for  him  to  have  a  watch  in  order 
to  carry  on  his  trade,  he  may  claim  as 
exempt,  under  the  designation  of  a  tool 
or  implement  of  his  trade,  such  a  watch 
as  would  be  proper  and  suflScient  for 
that  purpose,  but  if  the  watch  which 
he  owns  is  more  valuable  than  it  need 
be  for  use  in  his  trade,  he  must  ac- 
count to  his  creditors  for  the  differ- 
ence. In  re  Coller  (D.  C.  1901)  111 
Fed.  503,  7  Am.  Bankr.  Rep.  131;  In 
re  Tumbull  (D.  C.  1901)  106  Fed. 
667,  5  Am.  Bankr.  Rep.  549.  And  see 
In  re  Everleth  (D.  C.  1904)  129  Fed. 
620,  12  Am.  Bankr.  Rep.  236. 

Articles  of  jewelry  which  are  only 
carried  as  ornaments  are  not  exempt 
imder  the  description  of  wearing  ap- 
parel. In  re  Gemmell  (D.  G.  1907)  155 
Fed.  551;  In  re  Kasson  (D.  O.  1842) 
Fed.  Cas.  No.  7,616.  Where  the  state 
statute  exempts  "wearing  apparel,"  a 
bankrupt  is  entitled  to  claim  as  exempt 
a  diamond  stud,  worth  $250,  habitually 
worn  by  him  during  several  years  past 
in  the  front  of  his  shirt,  and  for  the 
purpose  of  fastening  the  shirt  together, 
when  there  are  no  circumstances  con- 
nected with  its  acquisition  or  use  tend- 
ing to  show  fraud  or  bad  faith  towards 
his  creditors.  In  re  Smith  (D.  G.  1899) 
96  Fed.  832,  3  Am.  Bankr.  Rep.  140. 
And  see  In  re  H.  L.  Evans  &  Go.  (D. 
€.  1907)  158  Fed.  153,  19  Am.  Bankr. 
Rep.  752,  where  the  court  allowed  as 
exempt,  under  the  statutory  descrip- 
tion of  "wearing  apparel,"  a  gold  watch 
and  chain,  and  rings  and  scarf  pins  set 
with  diamonds,  sapphires,  rubies,  and 
pearls,  aggregating  over  $400  in  value. 

The  term  "wearing  apparel"  may  also 
include  the  uniform  or  regalia  of  a  fra- 
ternal order  to  which  the  bankrupt  be- 
longs, although  he  does  not  wear  it  as 
an  ordinary  and  usual  dress,  but  only 
on  special  occasions.  In  re  Jones  (D. 
C.  1899)  97  Fed.  773,  3  Am.  Bankr. 
Rep.  259.  But  compare  In  re  Everleth 
(D.  G.  1904)  129  Fed.  620,  12  Am. 
Bankr.  Rep.  236. 

9. Tools  and  implements  of  trade. 

—Within  the  meaning  of  a  statute  ex- 
empting the  tools  or  implements  of  a 
mechanic  or  artisan  necessary  to  the 
carrying  on  of  his  trade,  a  baker  is  a 
mechanic.  In  re  Osbom  (D.  G.  1900) 
104  Fed.  780,  5  Am.  Bankr.  Rep.  Ill; 
In  re  Petersen  (D.  G.  1899)  95  Fed. 
417,  2  Am.  Bankr.  Rep.  630.  And  so 
is  an  undertaker  and  embalmer.  Stein- 
«r  V.  MarshaU  (1905)  140  Fed.  710,  72 
O.  G.  A.  103,  15  Am.  Bankr.  Rep.  486. 
A  farmer  may  claim  as  exempt  a  me- 
chanical cream  separator.    In  re  Hem- 

(11116) 


street  (D.  0.  1903)  139  Fed.  958,  14 
Am.  Bankr.  Rep.  S23.  A  professional 
guide  in  the  Maine  woods  is  entitled  to 
the  exemption  of  a  canoe  as  a  tool  of 
his  trade,  but  not  his  rifle.  In  re  Mul- 
len (D.  G.  1905)  140  Fed.  206,  15  Am. 
Bankr.  Rep.  275.  A  horse  and  wagon 
may  be  so  strictly  necessary  to  the  con- 
duct of  the  bankrupt's  business  as  to 
be  exempt  under  the  designation  of  im- 
plements of  his  trade.  In  re  Gonley 
(D.  G.  1907)  162  Fed.  806,  19  Am. 
Bankr.  Rep.  200;  In  re  Hindmau 
(1900)  104  Fed.  331,  43  G.  G.  A.  558,  5 
Am.  Bankr.  Rep.  20.  But  where  the 
statute  exempts  "two  horses  kept  and 
used  for  team  work,"  a  bankrupt  is  not 
entitled  to  claim  as  exempt  a  horse 
kept  and  used  only  as  a  racer.  In  re 
Libby  (D.  G.  1900)  103  Fed.  776,  4 
Am.  Bankr.  Rep.  615. 

Where  the  bankrupt  is  a  "polyartist," 
or  pursues  several  different  mechanical 
trades  at  the  same  time,  he  is  not  re- 
quired to  limit  his  claim  for  exemption 
of  tools  and  implements  to  those  ap- 
propriate for  the  pursuit  of  any  one  of 
his  trades,  but  may  select  those  suit- 
able for  all  his  trades,  provided  he  does 
not  exceed  the  total  amount  of  the  ex- 
emption in  value.  In  re  Robinson  (D. 
C.  1913)  206  Fed.  176,  30  Am.  Bankr. 
Rep.  686. 

10,  Growing    orops.  —  Ab    to 

whether  unmatured  crops  growing  on 
a  homestead  claimable  by  the  bankrupt 
under  the  law  of  the  state  constitute  a 
part  of  it  and  so  belong  to  the  bank- 
rupt, or  are  not  included  in  it  and 
therefore  vest  in  the  trustee,  the  ques- 
tion depends  entirely  on  the  terms  of 
the  state  statute,  which  will  be  applied 
in  the  bankruptcy  proceedings.  In  re 
SulUvan  (1906)  148  Fed.  815,  78  C.  C. 
A.  509,  17  Am.  Bankr.  Rep.  578;  In  re 
T.  G.  Burnett  &  Go.  (D.  G.  1912)  201 
Fed.  162,  29  Am.  Bankr.  Rep.  872;  In 
re  Friedrich  (D.  G.  1912)  199  Fed.  193, 
28  Am.  Bankr.  Rep.  656;  In  re  Daub- 
ner  (D.  G.  1899)  96  Fed.  805,  3  Am, 
Bankr.  Rep.  368;  In  re  Goffman  (D. 
G.  1899)  93  Fed.  422,  1  Am.  Bankr. 
Rep.  530;  In  re  Hoag  (D.  G.  1899)  97 
Fed.  543,  3  Am.  Bankr.  Rep.  290;  In 
re  Hussey  (D.  G.  1878)  Fed.  Gas.  No. 
6  945 

Shannon's  Gode  Tenn.  )  4764,  held 
not  to  render  a  bankrupt's  interest  in 
a  growing  crop  exempt  property,  so 
that  he  was  entitled  to  have  it  set  off 
to  him  as  exempt  under  the  state  laws. 
In  re  T.  G.  Burnett  &  Go.  (D.  G.  1912) 
201  Fed.  162. 

Grops  growing  jipon  a  homestead  on 
the  public  lands  of  the  United  States, 
at  the  time  when  the  homestead  entry- 
man  becomes  bankrupt,  do  not  pass  to 
the  trustee  in  bankruptcy,  but  are  ex- 
empt In  re  Miller  (D.  O.  1915)  221 
Fed.  690. 

M.  Policies  of  ilfo  insaranoOd^A  pol- 
icy of  insurance  on  the  life  of  a  bank- 
rupt, which  is  exempt  from  liability  for 
the  bankrupt's  debts  under  the  state 


Ch.3) 


BANKRUPTCT  (|  © 


§  9590 


law,  is  also  exempt  under  the  bank- 
ruptcy act,  and  the  bankrupt  is  not 
obliged  to  pay  or  secure  its  surrender 
value  in  order  to  retain  it  as  his  own. 
Holden  v.  Stratton  (1905)  198  U.  S. 
202,  25  Sup.  Ct.  656,  49  L.  Ed.  1018, 
14  Am.  Bankr.  Rep.  94;  In  re  John- 
son (D.  0.  1910)  176  Fed.  591.  24  Am. 
Bankr.  Rep.  277;  In  re  Holden  (1902) 
114  Fed.  650,  52  C.  C.  A.  346;  Steele 
T.  Buel  (1900)  104  Fed.  968,  44  G.  O. 
A.  287,  5  Am.  Bankr.  Rep.  165;  Pulsi- 
fer  T.  Hussey  (1903)  97  Me.  434,  54 
Aa  1076;  Dreyfus  v.  Barton  (1911) 
98  Miss.  758,  54  South.  254;  Chandler 
V.  Traub  (1909)  159  Ala.  519,  49 
South.  240;  In  re  Sawyer  (D.  C.  1877) 
Fed.  Gas.  No.  12,393;  Young  y.  Thoma- 
son  (Ala.  1912)  60  South.  272.  CON- 
TRA, In  re  Scheld  (1900)  104  Fed. 
870,  44  G.  C.  A.  233,  52  L.  R.  A.  188, 
5  Am.  Bankr.  Rep.  102;  In  re  Lauge 
(D.  a  1899)  91  Fed.  361,  1  Am. 
Bankr.  Rep.  189;  In  re  Steele  (D.  O. 
1899)  98  Fed.  78,  3  Am.  Bankr.  Rep. 
549. 

Gen.  St  Kan.  1901,  {  3463,  held  to 
exempt  the  proceeds  of  a  policy  on  the 
life  of  a  debtor  from  liability  for  debts, 
and  hence  the  surrender  value  of  the 
policy  was  not  a  part  of  the  insured's 
estate  in  bankruptcy.  In  re  Morse  (D. 
C.  1912)  206  Fed.  350. 

Where  the  state  law  provides  that  a 
policy  of  insurance  expressed  to  be  for 
the  benefit  of  or  payable  to  the  wiie 
of  the  assured  shall  inure  to  her  bene- 
fit as  against  the  claims  of  his  cred- 
itors, a  policy  on  the  life  of  a  bankrupt 
but  payable  to  his  wife  is  exempt  in 
the  bankruptcy  proceedings  and  does 
not  vest  in  his  trustee.  In  re  Whelpley 
(D.  G.  1909)  169  Fed.  1019,  22  Am. 
Bankr.  Rep.  433;  In  re  Garlon  (D.  O. 
1911)  189  Fed.  815,  27  Am.  Bankr. 
Rep.  18;  Allen  v.  Central  Wisconsin 
Trust  CJo.  (1910)  143  Wis.  381,  127  N. 
W.  1003,  139  Am.  St.  Rep.  1107.  See 
In  re  Morse  (D.  C.  1912)  206  Fed.  350. 

Where  a  life  policy  was  payable  to 
insured's  wife  in  case  he  died  prior  to 
the  end  of  20  years,  and  if  he  survived 
that  period  he  was  entitled  to  certain 
specified  benefits,  he  was  without  right 
on  his  becoming  a  bankrupt  within  the 
period  to  deprive  his  wife  of  the  life 
insurance  provision  or  to  obtain  any 
benefits  of  the  policy  to  which  she  did 
not  expressly  assent.  A  wife's  interest 
as  beneficiary  under  a  policy  insuring 
the  life  of  her  husband  is  exempt  both 
nnder  the  general  law  and  under  St. 
Wis.  1898,  §  2347.  In  re  ChurchiU 
(1913)  209  Fed.  766,  126  G.  C.  A.  490, 
reversing  order  (D.  G.  1912)  198  Fed. 
711. 

But  though  the  law  may  provide  that 
Insurance  effected  by  a  husband  on  his 
own  life  shall  inure  to  the  benefit  of 
his  widow  free  from  the  claims  of  his 
creditors,  this  does  not  exempt  in  favor 
of  the  husband,  during  his  lifetime,  in- 
sorance  payable  either  to  himself  or  to 
his  estate.  In  re  Moore  (D.  G.  1909) 
173  Fed.  679,  28  Am.  Bankr.  Rep.  109. 


Exemption  cannot  be  claimed  in  respect 
to  a  policy  which  is  made  payable  to 
the  assured  at  the  end  of  twenty  years 
if  living,  and  in  case  of  his  prior  death 
to  his  wife  if  living,  and  otherwise  to 
his  legal  representatives  or  assigns.  In 
re  Loveland  (D.  G.  1912)  192  Fed. 
1005,  27  Am.  Bankr.  Rep.  765;  In  re 
Churchill  (D.  G.  1912)  198  Fed.  711, 
29  Am.  Bankr.  Rep.  153.  CONTRA,  In 
re  Booss  (D.  G.  1907)  154  Fed.  494, 18 
Am.  Bankr.  Rep.  658. 

Under  St.  Mass.  1907.  c  576,  §  73, 
and  this  section,  insured  in  an  endow- 
ment policy  may,  before  his  adjudica- 
tion as  a  bankrupt,  assign  the  policy  to 
his  wife,  subject  to  his  right  to  surren- 
der it,  and  the  wife  remains  the  own- 
er, unless  he  or  his  trustee  in  bank- 
ruptcy exercises  the  power  to  surren- 
der. Where  insured  in  an  endowment 
policy  assigned  it  to  his  wife,  reserv- 
ing the  right  to  surrender  it,  and  then 
became  a  bankrupt,  and  died  before  the 
power  to  surrender  was  exercised,  the 
wife's  right  to  the  proceeds  was  abso- 
lute, notwithstanding  Bankr.  Aqt,  §  70a 
(post,  §  9654).  Eldredge  v.  Mutual 
Life  Ins.  Co.  of  New  York  (1914)  105 
N.  E.  361,  217  Mass.  444. 

Where  a  policy  is  made  payable  on 
the  death  of  the  insured  to  his  wife  by 
name,  it  is  one  expressed  to  be  for  her 
benefit,  within  the  meaning  of  the  stat- 
ute, notwithstanding  the  fact  that  by  its 
terms,  as  in  most  modem  policies,  the 
insured  is  given  the  right  to  change  the 
beneficiary  or  to  enjoy  certain  collateral 
rights  in  his  lifetime  in  the  way  of  ob- 
taining loans  thereon  or  its  surrender 
value,  and  such  a  policy,  which  was  so 
payable  at  the  time  of  the  bankruptcy 
of  the  insured,  whether  it  be  regarded 
as  the  property  of  the  wife,  or  as  ex- 
empt property  of  the  husband,  does  not 
pass  to  his  trustee  and  the  latter  can- 
not recover  the  same,  even  though  the 
right  of  the  wife  may  be  subsequently 
extinguished,  or  though  she  does  not 
set  up  any  claim  thereto.  In  re  Orear 
(1911)  189  Fed.  888,  111  C.  G.  A.  150, 
26  Am.  Bankr.  Rep.  521. 

12.  Homestead     exemption.— -Where 

the  law  of  the  state  in  which  the  bank- 
ruptcy proceeding  is  pending  allows  a 
homestead  exemption  to  the  debtor,  the 
same  exemption  may  be  claimed  and 
set  apart  to  him  in  the  bankruptcy  pro- 
ceeding; and  all  questions  in  regard  to 
the  acquisition  of  the  homestead,  the 
steps  necessary  to  make  it  effective,  its 
measure  and  duration,  the  kinds  of 
debts  enforceable  against  it,  and  its  re- 
tention or  abandonment,  will  be  deter- 
mined in  accordance  with  the  laws  of 
the  state,  the  court  of  bankruptcy  fol- 
lowing the  decisions  of  its  highest 
courts  where  they  are  applicable.  Grat- 
tan  V.  Trego  (C.  G.  A.  1915)  225  Fed. 
705;  In  re  Burnham  (D.  G.  1913)  202 
Fed.  762;  In  re  Rippa  (D.  O.  1909) 
180  Fed.  603;  In  re  Marquette  (1900) 
103  Fed.  777,  4  Am.  Bankr.  Rep.  628; 
In  re  Baker  (C.  a  A.  1910)  182  Fed. 
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392,  24  Am.  Bankr.  Bep.  411;  In  re 
Stone  (D.  C.  1902)  116  Fed.  35,  8  Am. 
Bankr.  Bep.  416;  In  re  Beinhart  (D.  C. 
1902)  129  Fed.  510,  12  Am.  Bankr.  Bep. 
78;  In  re  Buelow  (D.  C.  1899)  98  Fed. 
86,  3  Am.  Bankr.  Bep.  389;  In  re  Daw- 
ley  (D.  C.  1899)  94  Fed.  795,  2  Am. 
Bankr.  Bep. '496;  In  re  Harrington  (D. 
G.  1900)  99  Fed.  390,  3  Am.  Bankr. 
Bep.  639;  In  re  Pope  (D.  O.  1900)  98 
Fed.  722,  3  Am.  Bankr.  Bep.  525;  In  re 
Pratt  (D.  C.  1874)  Fed.  Gas.  No.  11,- 
370;  Daughters  v.  Christy  (1906)  223 
111.  612,  79  N.  E.  292;  Bushin  v.  Gause 
(1870)  41  Ga.  180;  Murray  v.  HazeU 
(1888)  99  N.  O.  168,  5  S.  E.  428;  Mar- 
tin V.  Jiile  (1879)  63  Ala.  406.  Com- 
pare Darling  ▼.  Berry  (G.  G.  1882)  13 
Fed.  659. 

Where  the  right  of  a  bankrupt  to  a 
homestead  exemption  has  been  adju- 
dicated by  a  state  court  in  proceedings 
under  a  general  assignment  made  in 
accordance  with  a  state  law,  after  a 
contest  by  creditors,  and  before  the 
court  of  bankruptcy  acquired  jurisdic- 
tion by  the  filing  of  the  petition  in 
bankruptcy,  such  adjudication  cannot  be 
reviewed  or  set  aside  in  the  bankruptcy 
proceedings.  In  re  Bhodes  (D.  G.  1901) 
109  Fed.  117,  6  Am.  Bankr.  Bep.  173. 

Since  the  rights  of  the  parties  are 
fixed  at  the  date  of  the  adjudication  in 
bankruptcy,  if  no  homestead  was  allow- 
ed by  the  law  of  the  state  at  that  time, 
none  can  be  set  apart  to  the  bankrupt 
afterwards.  In  re  Kerr  (D.  G.  1873) 
9  N.  B.  B.  566,  Fed.  Gas.  No.  7,729. 
See  In  re  Vogler  (D.  G.  1873)  Fed. 
Gas.  No.  16,986;  In  re  Smith  (0.  O. 
1876)  Fed.  Gas.  No.  12,996.  But  a 
homestead  claim  will  not  be  denied  in 
the  bankruptcy  proceeding,  though  the 
claim  originally  filed  with  the  county 
recorder  under  the  state  law  was  defec- 
tive, and  an  amended  claim  was  filed 
after  the  filing  of  the  bankrupt's  sched- 
ules. In  re  Irving  (D.  G.  1915)  220 
Fed.  969. 

The  statute  of  the  state  provided  that 
to  entitle  any  person  to  the  benefit  of  a 
homestead  exemption,  he  should  cause 
the  word  "homestead"'  to  be  entered  in 
the  margin  of  bis  record  title  to  the 
same,  the  entry  to  be  signed  and  attest-  • 
ed  by  the  clerk  and  recorder  of  the 
county.  Held,  that  where  the  alleged 
homestead  of  a  bankrupt  had  not  been 
80  designated  on  the  record  when  the 
petition  in  bankruptcy  was  filed,  at  the 
time  of  the  adjudication,  or  when  the 
trustee  was  appointed,  the  premises 
were  not  exempt  under  the  state  law 
and  could  not  be  made  so  under  the 
bankruptcy  law.  In  re  Youngstrom 
(1907)  153  Fed.  98,  82  G.  0.  A.  232, 
18  Am.  Bankr.  Bep.  572. 

If  the  bankrupt  has  merely  expressed 
an  intention  to  claim  as  a  homestead 
a  certain  tract  of  land  belonging  to  him, 
but  has  taken  no  steps  to  make  the  in- 
tention effective,  he  cannot  have  the 
land  set  apart  to  him  as  exempt  under 
the   bankruptcy  law.     In  re   Duerson 
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(D.  O.  1876)  13  N.  B.  R.  183,  Fed.  Caa. 
No.  4,117. 

Under  Gonst.  Kan.  art  15,  S  9,  and 
(^en.  St  Kan.  1909,  §  3646,  no  specified 
time  is  necessary  for  the  occupancy  of 
a  farm  by  owner's  family  to  entitle  him 
to  exemption  therein  on  bankruptcy. 
Grattan  v.  Trego  (G.  O.  A.  1915)  225 
Fed.  705. 

Where  a  bankrupt  claims  property 
as  a  homestead,  and  proceedings  are 
taken  before  the  referee  to  subject  it 
to  the  payment  of  a  prior  debt,  the 
bankrupt  should  be  allowed  an  oppor- 
tunity to  set  up  the  statute  of  limita- 
tions against  such  debt.  In  re  Bean 
(D.  G.  1900)  100  Fed.  262,  4  Am. 
Bankr.  Bep.  53. 

The  trustee  in  bankruptcy  should  in- 
clude the  homestead  in  his  report  of 
exempt  property.  In  re  Sinnett  (D.  C. 
1877)   Fed.  Gas.  No.  12,907. 

Where  the  state  statute  grants  a 
homestead  only  to  one  who  is  a  "house- 
holder" or  the  "head  of  a  family,"  the 
bankrupt  must  show  that  he  answers 
this  description.  See  Bichardson  ▼. 
Woodward  (1900)  104  Fed.  873,  44 
G.  C.  A.  235,  5  Am.  Bankr.  Bep.  94; 
In  re  Morrison  (D.  G.  1901)  110  Fed. 
734,  6  Am.  Bankr.  Bep.  488;  In  re 
Mussey  (D.  G.  1910)  179  Fed.  1007,  25 
Am.  Bankr.  Bep.  91;  In  re  Eash  (D.  C. 
1907)  157  Fed.  996,  19  Am.  Bankr. 
Bep.  738. 

A  bankrupt  cannot  claim  a  homestead, 
under  a  statute  allowing  such  exemp- 
tions to  a  "householder  having  a  fam- 
ily," by  virtue  of  a  marriage  contracted 
after  his  adjudication.  In  re  Bainwa- 
ter  (D.  G.  1911)  191  Fed.  738,  25  Am. 
Bankr.  Bep.  419.  A  wife  cannot  have 
a  homestead  on  the  land  of  her  bank- 
rupt husband,  as  against  the  trustee, 
nor  against  those  claiming  title  thereto 
under  a  sale  made  by  the  trustee. 
Lumpkin  v.  Eason  (1871)  44  Ga.  339. 

Under  Gen.  Gode  Ohio,  §{  11730, 
11733,  11735,  11738,  wife,  who  filed  pe- 
tition in  bankruptcy  while  family  was 
still  occupying  homestead,  but  after  im- 
proper allowance  to  the  bankrupt  hus- 
bank  in  lieu  of  a  homestead,  held  not 
entitled  to  a  homestead  exemption.  In 
re  Grum  (D.  G.  1913)  221  Fed.  729. 

Whether  a  divorced  person  comes 
within  the  description  of  those  entitled 
to  claim  a  homestead  under  the  law 
of  the  state  will  be  decided  according 
to  the  laws  and  judicial  decisions  of  the 
state.  See  In  re  Le  Glaire  (D.  G. 
1903)  124  Fed.  654,  10  Am.  Bankr.  ' 
Bep.  733;  In  re  Pope  (D.  G.  1900)  98 
Fed.  722,  3  Am.  Bankr.  Bep.  525;  In 
re  Giles  (1908)  158  Fed.  596,  85  G.  C. 
A.  418,  19  Am.  Bankr.  Bep.  306;  In 
re  Bhodes  (D.  G.  1901)  109  Fed.  117, 
6  Am.  Bankr.  Bep.  173. 

It  is  necessary  that  the  debtor  should 
own  the  property  claimed  as  a  home- 
stead, at  the  time  of  the  adjudication  ia 
bankruptcy,  and  have  a  present  legal 
right  to  the  occupancy  of  it.  In  re  Sale 
(1906)  143  Fed.  310,  74  0.  a  A.  448^ 
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16  Am.  Bankr.  Rep.  235.  A  claim  of 
homestead  cannot  be  set  np  in  respect 
to  given  property  where  he  has  divested 
himself  of  the  title  to  it,  in  any  way  or 
for  any  purpose,  before  the  bankruptcy 
proceedings.  BEUl  ▼.  Ozendine  (1878) 
79  N.  C.  331;  In  re  Everitt  (D.  O. 
1873)  9  N.  B.  R.  90,  Fed.  Cas.  No. 
4,579.  One  who,  about  two  months  be- 
fore filing  a  petition  in  bankruptcy,  di- 
vested himself-  of  title  to  realty,  to  pro- 
tect it  against  the  children  of  his  first 
marriage  in  the  interest  of  children  of 
the  present  marriage,  cannot  claim  the 
property  as  his  homestead.  Kinder  v.  " 
Trotti  (1912)  130  La.  360,  51  South. 
1006.  But  this  rule  does  not  apply 
where  the  bankrupt  has  merely  con- 
tracted to  sell  the  property  without 
parting  with  the  title.  In  re  Carmi- 
chael  (D.  C.  1901)  108  Fed,  789,  5  Am. 
Bankr.  Rep.  551.  Or  where  he  has 
leased  the  property  to  a  third  person, 
provided  he  has  not  abandoned  it  as  a 
home,  but  has  always  intended  to  re- 
sume his  occupancy  of  it.  In  re  Pope 
(D.  C.  1900)  98  Fed.  722,  3  Am. 
Bankr.  Rep.  525. 

Under  Const.  Kan.  art.  15,  S  9,  .and 
Gen.  St.  Kan.  1909,  §  3646,  bankrupt 
owner  of  fee  in  remainder  in  farm,  be- 
ing tenant  from  year  to  year  of  owner 
of  life  estate,  held  not  precluded  from 
the  exemption,  because  life  tenant  had 
present  right  of  occupancy.  Grattan  v. 
Trego  (C.  O.  A.  1915)  225  Fed.  705. 

Where  the  state  law  requires  that 
the  premises  claimed  as  a  homestead 
shall  be  actually  occupied  by  the  debtor 
and  his  family  as  their  residence,  this 
point  may  be  contested  in  the  bankrupt- 
cy proceedings,  and  the  bankrupt's 
claim  of  exemption  determined  in  ac- 
cordance vdth  its  solution.  In  re  Mal- 
loy  (1911)  188  Fed.  788,  110  C.  C.  A. 
494,  26  Am.  Bankr.  Rep.  31;  Cowan 
T.  Burchfield  (D.  C.  1910)  180  Fed. 
614,  25  Am.  Bankr.  Rep.  293;  In  re 
Irvin  (1903)  120  Fed.  733,  57  C.  C.  A. 
147,  9  Am.  Bankr.  Rep.  689;  In  re 
Dawley  (D.  C.  1899)  94  Fed.  795,  2 
Am.  Bankr.  Rep.  496;  In  re  Downing 
(D.  C.  1905)  148  Fed.  120,  15  Am. 
Bankr.  Rep.  423;  Martin  v.  LUe  (1879) 
63  Ala.  406. 

A  bankrupt  who  resides  in  a  city 
cannot  claim  a  homestead  in  a  tract 
of  rural  land  on  which  he  has  not  ac- 
tually lived  for  several  years.  In  re 
Buelow  (D.  C.  1899)  98  Fed.  86,  3  Am. 
Bankr.  Rep.  389. 

A  debtor  may  cliange  his  homestead 
by  removing  from  one  residence  and 
taking  up  another,  and  may  claim  the 
new  homestead  as  against  his  trustee 
m  bankruptcy,  though  the  change  was 
made  within  the  four  months  preced- 
ing bis  bankruptcy,  if  done  in  good 
faith  and  without  fraud.  Huenergardt 
v.  J.  S.  Brittain  Dry  Goods  Co.  (1902) 
116  Fed.  31,  53  C.  C.  A.  505,  8  Am. 
Bankr.  Rep.  341;  In  re  Carlon  (D.  C. 
1911)  189  Fed.  815,  27  Am.  Bankr. 
Kep.  18;  In  re  Carmichael  (D.  C.  1901) 
106  Fed.  789,  5  Am.  Bankr.  Rep.  551; 


In  re  Johnson  (D.  O.  1902)  118  Fed. 
312,  9  Am.  Bankr.  Rep.  257. 

If  the  debtor  abandons  his  homestead 
without  taking  up  a  new  one,  the  right 
to  claim  it  as  exempt  in  bankruptcy  is 
lost,  and  whether  this  ha?  been  done 
is  a  question  determinable  in  each  case 
by  reference  to  the  particular  circum- 
stances. In  re  Mayer  (1901)  108  Fed. 
599,  47  O.  C.  A.  512,  6  Am.  Bankr. 
Rep.  117;  In  re  Thompson  (D.  C. 
1905)  140  Fed.  257,  15  Am.  Bankr. 
Rep.  283;  In  re  Harrington  (D.  C. 
1900)  99  Fed.  390,  3  Am.  Bankr.  Rep. 
639;  In  re  Schulz  (D.  C.  1905)  135 
Fed.  228,  14  Am.  Bankr.  Rep.  317;  In 
re  O'Brien  (D.  C.  1913)  203  Fed.  1012, 
30  Am.  Bankr.  Rep.  151. 

A  homestead  right  will  be  protected 
for  the  benefit  of  the  debtor's  family, 
as  against  his  trustee  in  bankruptcy, 
if  they  continue  to  reside  on  the  prem- 
ises, notwithstanding  that  the  bankrupt 
has  absconded.  In  re  Pratt  (D.  C. 
1874)  Fed.  Cas.  No.  11,370;  In  re 
Luby  (D.  C.  1907)  155  Fed.  659,  18 
Am.  Bankr.  Rep.  801.  In  the  absence 
of  a  local  rule  on  the  subject,  the 
bankrupt's  right  to  claim  a  homestead 
exemption  in  given  property  is  not  de- 
feated by  the  fact  that  he  moved  his 
family  into  the  premises  after  he  be- 
en me  insolvent  and  in  contemplation  of 
bankruptcy.  In  re  Stone  (D.  C.  1902) 
116  Fed.  35,  8  Am.  Bankr.  Rep.  416. 
Or  even  that  he  bought  the  property 
claimed  as  a  homestead  with  funds  or 
assets  which  would  not  be  exempt  in 
bankruptcy  and  when  he  was  insolvent. 
In  re  Letson  (1907)  157  Fed.  78,  84  C. 
C.  A.  582,  19  Am.  Bankr.  Repw  506;  In 
re  Wood  (D.  C.  1906)  147  Fed.  877, 
17  Am.  Bankr.  Rep.  93;  Rushin  v. 
Gause  (1870)  41  Ga.  180.  Compare 
McGahan  v.  Anderson  (1902)  113  Fed. 
115,  51  O.  O.  A.  92,  7  Am.  Bankr.  Rep. 
641. 

If  the  state  law  prescribes  any  par- 
ticular manner  of  claiming  or  designat- 
ing the  homestead  claimed,  it  must  be 
at  least  substantially  complied  with  in 
the  bankruptcy  proceedings.  In  re  To- 
bias (D.  C.  1900)  103  Fed.  68,  4  Am. 
Bankr.  Rep.  555. 

If  the  law  of  the  state  permits,  a 
homestead  may  be  claimed  and  allow- 
ed, in  bankruptcy  proceedings,  out  of  a 
stock  of  merchandise.  In  re  Tobias 
(D.  C.  1900)  103  Fed.  68,  4  Am. 
Bankr.  Rep.  555.  Compare  Laderburg 
V.  Miller  (C.  C.  A.  1913)  210  Fed.  614. 

Where  the  state  law  grants  a  home- 
stead of  a  certain  value,  "to  be  valued 
at  the  time  it  id  set  apart,"  improve- 
ments or  accretions  made  by  the  own- 
er after  the  homestead  is  set  apart  be- 
come a  part  of  it,  and  are  not  subject 
to  the  claims  of  creditors  in  bankrupt- 
cy, though  they  may  so  enhance  the 
value  of  the  property  as  to  make  it 
worth  much  more  than  it  was  orig- 
inally. In  re  Wardlaw  (D.  C.  1912) 
192  Fed.  449. 

A  bankrupt  held  entitled,  under  Code 
Iowa  1897,  I  2972  et  seq.,  to  exemp- 

(11119) 


§  9690 


BANKRUPTCY    (§ 


(Tit  61 


Uon  as  a  homestead  of  an  entire  build- 
ing, one  room  of  which  was  rented  for 
business  purposes.  In  re  Coles  (D.  0. 
1915)  224  Fed.  170. 

A  bankrupt  owning  property  used  for 
hotel  purposes,  on  which  he  and  his 
family  resided  as  a  homestead,  held 
entitled  to  have  $2,000  of  the  value 
thereof  exempt  to  him  as  homestead, 
under  Hem.  &  BaL  Code  Wash.  §  552. 
In  re  Kobison  (D.  O.  1914)  215  Fed. 
662. 

Under  Act  Okl.  March  15,  1905  (Sess. 
Laws  1905,  c.  18,  §  1),  and  Const.  OkL 
art  12,  f  1,  a  bankrupt  held  entitled  to 
claim  a  country  homestead,  not  greater 
than  160  acres  in  area,  as  exempt, 
without  reference  to  its  value.  Patten 
V.  Sturgeon  (1914)  214  Fed.  65,  130  C. 
0.  A.  505. 

A  court  of  bankruptcy  has  no  juris- 
diction to  allot  to  a  bankrupt,  domicil- 
ed within  its  district,  a  homestead  in 
lands  situated  in  another  district  or 
state.  In  re  Owings  (D.  C.  1905)  140 
Fed.  739,  15  Am.  Bankr.  Rep.  472. 

If  the  state  law  gives  a  homestead  in 
real  property,  but  not  to  exceed  a  cer- 
tain designated  value,  and  the  trustee 
finds  that  the  property  occupied  and 
claimed  by  the  bankrupt  as  a  homestead 
is  worth  more  in  the  market  than  the 
specified  sum,  he  will  not  be  entitled  to 
take  possession  of  the  premises.  In 
re  Nye  (1904)  133  Fed.  33,  66  C.  C.  A. 
139,  13  Am.  Bankr.  Rep.  142.  But 
he  may  call  upon  the  bankrupt  to  pay 
the  excess  value  of  the  property  over 
the  limit  of  exemption,  and  if  this  is 
done,  the  bankrupt  may  retain  the  land. 
In  re  Marfning  (D.  C.  1903)  123  Fed. 
180, 10  Am.  Bankr.  Rep.  498.  See  Hat- 
field V.  Cline  (1911)  143  Ky.  565,  137 
S.  W.  212.  But  if  it  is  refused,  and 
the  property  is  not  susceptible  of  di- 
vision for  the  purposes  of  a  sale  with- 
out a  loss,  the  trustee  should  apply  to 
the  court  for  an  order  for  its  sale,  the 
bankrupt  being  then  entitled  to  receive 
out  of  the  proceeds  a  sum  equal  to  the 
statutory  amount  of  the  homestead  ex- 
emption. In  re  Nye  (1904)  133  Fed.  33, 
66  C.  C.  A.  139,  13  Am.  Bankr.  Rep. 
142;  In  re  Oderkirk  (D.  C.  1900)  103 
Fed.  779,  4  Am.  Bankr.  Rep.  617. 

Under  Gen.  Code  Ohio,  »  11730, 
11733,  11735,  11738,  if  sale  of  home- 
stead yields  more  than  $500  above  liens, 
bankrupt  held  not  entitled  to  allow- 
ance from  personal  property  in  lieu  of 
homestead.  In  re  Crum  (D.  C.  1913) 
221  Fed.  729. 

The  value  of  personal  property  ex- 
emptions allowed  to  a  bankrupt  cannot 
be  set  off  against  a  homestead  exemp- 
tion to  which  he  is  entitled  for  the 
purpose  of  diminishing  the  latter.  In 
re  Strauch  (D.  C.  1913)  208  Fed.  842. 

Where  the  state  law  provides  that 
the  homestead  shall  continue  exempt 
from  the  payment  of  any  debt*  after  the 
death  of  the  owner  and  during  the  wid- 
owhood of  his  wife  and  the  majority  of 
any  of  his  children,  the  reversionary 
interest  or  title  in  land  set  apart  to  a 
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bankrupt  as  his  homestead,  to  accrue 
upon  the  termination  of  the  homestead 
estate,  is  assets  of  his  estate  in  bank- 
ruptcy vesting  in  the  trustee.  In  re 
Woodard  (D.  0.  1899)  95  Fed.  260,  2 
Am.  Bankr.  Rep.  339;  Williams  v. 
Scott  (1898)  122  N.  C.  545,  29  S.  B. 
877.  CONTRA,  In  re  Wardlaw  (D.  a 
1912)  192  Fed.  449;  McAllister  t. 
Bodkin  (1882)  76  Va.  809. 

• 

13.  Title  to  exempt  property^^Prop- 

erty  which  the  bankrupt  is  entitled  to 
claim  as  exempt  does  not  pass  to  or 
vest  in  his  trustee,  but  the  title  there- 
to remains  in  the  bankrupt  and  is  not 
affected  by  the  bankruptcy  proceed- 
ings. Lockwood  V.  Ex\:iiange  Bank 
(1903)  190  U.  S.  294,  23  Sup.  Ct.  751, 
47  L.  Ed.  1061,  10  Am.  Bankr.  Rep. 
107;  Ingram  v.  Wilson  (1903)  125  Fed. 
913,  60  C.  C.  A.  618,  11  Am.  Bankr. 
Rep.  192;  In  re  Nye  (1904)  133  Fed. 
33,  66  C.  O.  A,  139,  13  Am.  Bankr. 
Rep.  142;  Bank  of  Nez  Perce  v.  Pindel 
(C.  C.  A.  1912)  193  Fed.  917,  28  Am. 
Bankr,  Rep.  69;  In  re  Oale  (1911) 
191  Fed.  31,  111  C.  O.  A.  89,  26  Am. 
Bankr.  Rep.  938;  In  re  Orear  (1911) 
189  Fed.  888,  111  O.  0.  A.  150,  26  Am. 
Bankr.  Rep.  521;  In  re  Bass  (C.  O. 
1877)  15  N.  B.  R.  453,  Fed.  Cas.  No. 
1,091;  In  re  Hester  (D.  O.  1871)  5  N. 
B.  R.  ^85,  Fed.  Cas.  No.  6,437;  In  re 
Griffin  (D.  0.  1868)  2  N.  B.  R.  254, 
Fed.  Cas.  No.  5,813;  McKenney  v. 
Cheney  (1903)  115  Ga.  887,  45  S.  B. 
433;  Bush  v.  Lester  (1876)  55  Ga.  579, 
15  N.  B.  R.  36;  Felker  v.  Crane  (1883) 
70  Ga.  484;  Morgenstein  v.  Commer- 
cial Nat  Bank  (1906)  125  HI.  App. 
397;  Fellows  v.  Dow  '(1876)  58  N.  H. 
21;  PoUard  v.  Noyes  (1880)  60  N.  H. 
184;  Finnin  v.  Malloy  (1871)  1  Jones 
&  S.  (N.  Y.)  382;  Wilkinson  v.  Wait 
(1872)  44  Vt.  508,  8  Am.  Rep.  391; 
Robinson  v.  Wilson  (1875)  15  Kan. 
595,  22  Am.  Rep.  272.  14  N.  B.  R.  565; 
Walker  v.  Carroll  (1880)  65  Ala.  61; 
Morris  v.  Covey  (Ark.  1912)  148  S.  W. 
257.  Notes  taken  by  a  bankrupt  after 
adjudication,  for  the  future  rental  of 
land  which  is  exempt,  do  not  constitute 
assets  of  his  estate  in  bankruptcy.  In 
re  Oleson  (D.  C.  1901)  110  Fed.  796,  7 
Am.  Bankr.  Rep.  22. 

The  trustee  in  bankruptcy  has  no  au- 
thority to  make  deductions  from  the 
exemptions  allowed  the  bankrupt  by 
the  state  law.  In  re  Humphreys  (D.  O. 
1915)  221  Fed.  997. 

The  bankrupt  may  maintain  an  ac- 
tion of  replevin  for  the  recovery  of  ex- 
empt property  in  specie,  or  trespass 
for  wrongs  done  in  respect  to  it,  inde- 
pendently of.  the  trustee  in  bankruptcy. 
Winn  V.  Morse  (1879)  59  N.  H.  210; 
Henly  v.  I^anier  (1876)  75  N.  C.  72; 
Scott  v.  Wilkie  (1871)  65  N.  0.  376; 
Selling  T,  Gunderman  (1872)  35  Tex, 
545. 

Where  a  husband  in  fraud  of  his  cred- 
itors conveyed  exempt  property  to  his 
wife,  his  trustee  in  bankruptcy  cannot 
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reach  the  property.    Jackson  t.  Jetter 
(Iowa,  1913)  142  N.  W.  431. 

If  the  bankrupt  transfers  his  ex* 
empt  property  to  one  creditor  with  in- 
tent to  give  Mm  an  advantage  over 
others,  it  is  not  a  "preference'*  within 
the  meaning  of  the  bankruptcy  act  nor 
ft  fraud  upon  the  statute.  In  re  Scott 
(D.  C.  1880)  11  Fed.  133;  SchUtz  v. 
Schatz  (D.  C.  1870)  Fed.  Cas.  No. 
12,459;  Anderson  v.  Brown  (1884)  72 
6a.  713;  Jackson  ▼.  Jetter  (Iowa,  1913) 
142  N.  W.  431.  But  it  is  held  that,  in 
Pennsylvania,  according  to  the  law  of 
that  state,  a  bankrupt's  exemption  is 
personal  to  himself  and  not  assignable, 
sod  hence  an  assignment  of  his  exempt 
property  will  operate  as  an  abandon- 
ment of  his  right  to  it.  In  re  Sloan  (D. 
C.  1905)  135  Fed.  873.  14  Am.  Bankr. 
Rep.  435. 

A  trustee  cannot  maintain  a  bill  to 
Bet  aside  a  prior  mortgage  on  th'e  bank- 
rupt's homestead,  otherwise  valid,  as 
laying  a  preference  contrary  to  the  act, 
Dor  to  restrain  the  foreclosure  of  such 
mortgage  in  the  state  courts.  Rix  v. 
Capitol  Bank  (G.  G.  18r3)  Fed.  Gas. 
No.  11,869. 

The  trustee  in  bankruptcy,  though 
without  title  to  the  exempt  property  of 
the  bankrupt,  has  the  temporary  do- 
minion and  control  over  it,  until  it 
can  be  selected  and  set  apart  to  the 
bankrupt  In  re  Grimes  (D.  G.  1899) 
96  Fed.  529;  In  re  Seabolt  (D.  G.  1902) 
113  Fed.  766,  8  Am.  Bankr.  Rep.  67; 
PincDs  V.  S.  H.  Meinhard  &  Bro.  (1913) 
139  Ga.  365,  77  S.  E.  82;  Sheldon  v. 
Rounds  (1879)  40  Mich.  425. 

14.  Forfeltira    of    exemptions.  —  A 

bankrupt  cannot  claim  any  exemption 
in  property  which,  prior  to  the  com- 
mencement of  the  proceedings  in  bank- 
ruptcy, he  had  conveyed  away  in  fraud 
of  his  creditors,  or  transferred  to  a 
particular  creditor  by  way  of  prefer- 
ence, and  which  is  afterwards  recovered 
for  the  estate.  In  re  Wishnefsky  (D. 
C.  1910)  181  Fed.  896.  24  Am.  Bankr. 
Rep.  798;  In  re  Yost  (D.  G.  1902)  117 
Fed.  792,  9  Am.  Bankr.  Rep.  153;  In 
re  0)ddington  (D.  G.  1904)  126  Fed. 
891,  11  Am.  Bankr.  Rep.  122;  In  re 
Ung  (D.  G.  1902)  116  Fed.  113,  8  Am. 
Bankr.  Rep.  691;  In  re  Evans  (D.  (X 
1902)  116  Fed.  909,  8  Am.  Bankr.  Rep. 
730;  In  re  White  (D.  G.  1901)  109  Fed. 
635,  6  Am.  Bankr.  Rep.  451;  In  re 
Toflett  (D.  G.  1900)  105  Fed.  425,  5 
Am.  Bankr.  Rep.  305;  In  re  Graham 
(D.  C.  1871)  Fed.  Gas.  No.  5,660; 
Gibbs  V.  Logan  (1883)  22  W.  Ya.  208. 
And  see  In  re  Denson  (D.  G.  1912)  195 
Fed.  867,  28  Am.  Bankr.  Rep;  162; 
Endcr  V.  Trotti  (1912)  130  La.  360, 
57  South.  1005.  GONTRA,  In  re  Har- 
rell  (D.  G.  1915)  222  Fed.  160;  In  re 
Cotton  ft  Preston  (D.  G.  1910)  188 
Fed.  190,  25  Ajn.  Bankr.  Rep.  532; 
In  re  Soper  (D.  G.  1909)  173  Fed.  116, 
22  Am.  Bankr.  Rep.  868;  In  re  Thomp- 
•oa  (D.  G.  1905)  140  Fed.  257,  15  Am. 
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Bankr.  Rep.  283;  In  re  Falconer 
(1901)  110  Fed.  Ill,  49  O.  G.  A.  50, 
6  Am.  Bankr.  Rep.  557;  In  re  Park 
(D.  G.  1900)  102  Fed.  602,  4  Am. 
Bankr.  Rep.  432;  In  re  Noee  (D.  G. 
1900)  2  Nat.  Bankr.  News,  789;  Bar- 
tholomew V.  West  (G.  G.  1872)  8  N.  B. 
IL  12,  Fed.  Gas.  No.  1,071;  McFar- 
land  V.  (Joodman  (G.  G.  1874)  11  N.  B. 
R.  134,  Fed.  Gas.  No.  8,789;  In  re 
Detert  (D.  G.  1875)  11  N.  B.  R.  293, 
Fed.  Gas.  No.  3,829;  Smith  v.  Kehr 
(G.  G.  1872)  7  N.  B.  R  97,  Fed.  Gas. 
No.  13,071;  Fisher  v.  Henderson  (D. 
G.  1873)  8  N.  B.  R.  175,  Fed.  Cas.  No. 
4.820;  Penny  v.  Taylor  (D.  G.  1874) 
10  N.  B.  R.  200,  Fed.  Gas.  No.  10,937; 
In  re  Peterson,  1  Nat.  Bankr.  News, 
215;  Hatcher  v.  Grew  (1887)  83  Va. 
371,  5  S.  B.  221;  Vogler  v.  Montgom- 
ery (1874)  54  Mo.  577.  And  see  In  re 
Denson  (D.  G.  1912)  195  Fed.  857,  28 
Am.  Bankr.  Rep.  162. 

The  court  of  bankruptcy  will  not  up- 
hold a  bankrupt's  claim  of  homestead 
exemption,  where  that  would  merely 
enable  him  to  prefer  one  of  several 
creditors  for  wliose  benefit  he  had 
waived  the  exemption.  In  re  Anderson 
(D.  C.  1915)  224  Fed.  790. 

The  allegations  of  fraud  relied  on  to 
defeat  the  bankrupt's  daim  to  exemp- 
tions must  be  specific,  and  the  evi- 
dence complete  and  convincing.  In  re 
Tobias  (D.  G.  1900)  103  Fed.  68,  4 
Am.  Bankr.  Rep.  555.  A  bankrupt 
cannot  be  charged  with  a  fraudulent 
disposition  of  his  property,  where  he 
has  sold  it  for  a  fair  consideration  and 
with  an  honest  motive,  though  it  .has 
the  effect  of  leaving  nothing  for  credi- 
tors. In  re  Duflfy  (D.  G.  1902)  118 
Fed.  926,  9  Am.  Bankr.  Rep.  358.  Nor 
merely  because  he  has  sold  goods  from 
his  stock  without  keeping  track  of  all 
such  sales  and  the  proceeds  thereof. 
In  re  McUlta  (D.  G.  1911)  189  Fed. 
250,  26  Am.  Bankr.  Rep.  480.  There  is 
no  actual  fraud  in  a  general  assign- 
ment for  the  benefit  of  creditors,  and 
the  bankrupt  may  daim  his  exemp- 
tions out  of  property  so  assigned  after 
it  has  been  surrendered  to  the  trustee 
or  recovered  by  him.  Bashinski  v.  Tal- 
bott  (1902)  119  Fed.  337,  56  G.  G.  A. 
241,  9  Am.  Bankr.  Rep.  513;  In  re 
Talbott  (D.  C.  1902)  116  Fed.  417,  8 
Am.  Bankr.  Rep.  427.  Where  the  lo- 
cal law  expressly  forbids  the  daim 
of  a  homestead  exemption  in  any  prop- 
erty the  conveyance  of  which  by  the 
daimant  has  been  set  aside  on  the 
ground  of  fraud  or  a  wsmt  of  consider- 
ation, where  there  has  been  a  con- 
veyance by  the  head  of  a  family,  a  re- 
conveyance and  daim  of  homestead  in 
the  property,  before  the  rendition  of 
any  decree  setting  aside  the  conveyance 
as  fraudulent,  makes  the  daim  a  valid 
one,  although  a  creditor's  suit  to  set 
aside  the  conveyance  for  fraud  was  in- 
stituted before  the  reconveyance  and 
was  then  pending.  In  re  W.  G.  Allen 
*  Go.  (D.  G.  1904)  134  Fed.  620,  13 
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Am.  Bankr.  Rep.  518;  In  re  ToUett 
(1901)  106  Fed.  866,  46  C.  C.  A.  11, 
54  L.  R.  A.  222,  5  Am.  Bankr.  Rep. 
404. 

Where  a  debtor  who  is  insolvent  and 
contemplates  bankruptcy  makes  an  ex- 
change of  property,  giving  articles 
which  would  not  be  exempt  for  specific 
property  which  is  exempt  under  the 
laws  of  the  state,  the  transaction  will  be 
held  void,  and  the  trustee  will  take  title 
to  the  property  so  attempted  to  be 
alienated.  In  re  Parker  (D.  C.  1878) 
Fed.  Cas.  No.  10,724;  Pratt  v.  Burr  (C. 
C.  1857)  Fed.  Cas.  No.  11,372.  And  so 
also  where  the  debtor,  under  similar 
conditions  as  to  insolvency  and  ap- 
proaching  bankruptcy,  converts  proper- 
ty into  cash  and  invests  it  in  a  home- 
stead. In  re  Gerber  (1911)  186  Fed. 
693,  108  0.  C.  A.  511,  26  Am.  Bankr. 
Rep.  608.  So  where  a  partner  takes 
notes  belonging  to  the  firm,  and  with 
these  purchases  a  homestead,  immedi- 
ately before  the  bankruptcy  of  the  firm 
and  with  knowledge  of  its  insolvent 
condition,  he  will  not  be  entitled  to  re- 
tain the  homestead  as  exempt.  In  re 
Boothroyd  (D.  O.  1876)  14  N.  B.  R. 
223,  Fed.  Cas.  No.  1,652. 

Where  the  exemption  law  of  the 
state  provides  that  a  debtor  shall  for- 
feit his  right  to  the  exemption  ordina- 
rily allowed  if  he  is  guilty  of  willful 
fraud  in  concealing  from  his  creditors 
any  part  of  the  property  of  which  he  is 
pcssessed  at  the  time  he  seeks  the  ben- 
efit of  the  exemption,  a  bankrupt  who 
does  not  make  a  full  and  fair  disclos- 
ure, of  all  the  property  owned  by  him 
at  the  time  of  filing  his  petition  in 
bankruptcy,  is  not  entitled  to  have  any 
exemption  set  apart  to  him  by  the 
trustee.  In  re  Rice  (D.  C.  1908)  164 
Fed.  589,  21  Am.  Bankr.  Rep.  202; 
In  re  Dobbs  (D.  C.  1909)  172  Fed. 
682,  22  Am.  Bankr.  Rep.  801;  In  re 
Schafer  (D.  C.  1907)  151  Fed.  505, 
18  Am.  Bankr.  Rep.  361;  In  re  Alex 
(D.  C.  1905)  141  Fed.  483,  15  Am. 
Bankr.  Rep.  450;  In  re  Cochran  (D. 
C.  1911)  185  Fed.  913,  26  Am.  Bankr. 
Rep.  459;  In  re  Leverton  (D.  C.  1907) 
155  Fed.  925,  19  Am.  Bankr.  Rep. 
426;  In  re  Sussman  (D.  C.  1910)  ;183 
Fed.  331,  24  Am.  Bankr.  Rep.  909;  In 
re  Boorstin  (D.  C.  1902)  114  Fed. 
€96,  8  Am.  Bankr.  Rep.  89;  In  re  Ste- 
phens (D.  C.  1902)  114  Fed.  192,  8 
Am.  Bankr.  Rep.  53;  In  re  Williamson 
(D.  C.  1901)  114  Fed.  190,  8  Am. 
Bankr.  Rep.  42;  In  re  West  (D.  C. 
1902)  116  Fed.  767,  8  Am.  Bankr.  Rep. 
564;  In  re  Waxelbaum  (D.  C.  1900) 
101  Fed.  228,  4  Am.  Bankr.  Rep.  120; 
In  re  Morris  (D.  C.  1900)  2  Nat. 
Bankr.  News,  260;  In  re  Magota  (D. 
C.  1900)  2  Nat.  Bankr.  News,  456. 
And  see  In  re  WooUcott  (D.  C.  1905) 
140  Fed.  460.  15  Am.  Bankr.  Rep.  386; 
In  re  Simon  &  Sternberg  (D.  C.  1907) 
151  Fed.  507,  18  Am.  Bankr.  Rep.  204. 
Where  the  amount  of  assets  which  the 
bankrupt  has  concealed  cannot  be  aa- 
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certained,  the  trustee  should  not  al- 
low his  personal  property  exemption 
until  all  of  the  personal  property  has 
been  accounted  for.  In  re  Ansley  Bros. 
(D.  C.  1907)  153  Fed.  983,  18  Am. 
Bankr.  Rep.  457.  It  is  only  for  gross 
fraud  on  the  part  of  the  bankrupt  that 
a  claim  for  exemptions  should  be  de- 
nied. In  re  Irwin  (D.  C.  1909)  177 
Fed.  284,  22  Am.  Bankr.  Rep.  165. 

The  provision  of  Code  Ga.  §  2830, 
that  '*it  shall  be  the  duty  of  each  and 
every  person  who  claims  the  benefit  of 
the  exemption  allowed  in  this  article  to 
act  in  perfect  good  faith,"  and  that  the 
exemption  shall  not  be  allowed  to  a 
claimant  who  is  guilty  of  fraud,  haa 
reference  to  the  $1,600  homestead  ex- 
emption, and  not  to  the  $300  exemp- 
tion. In  re  West  (D.  C.  1902)  116 
Fed.  767,  8  Am.  Bankr.  Rep.  564.  And 
the  good  faith  required  of  a  debtor  by 
this  statute  consists  in  making  a  full 
and  fair  disclosure  of  his  property,  and 
a  court  of  bankruptcy  would  not  be 
justified  in  denying  his  exemption  be- 
cause of  his  fraud  in  other  respects. 
In  re  Castleberry  (D.  C.  1905)  143 
Fed.  1018.  16  Am.  Bankr.  Rep.  159. 
The  fact  that  the  bankrupt  has  squan- 
dered money  in  gambling  and  other 
wasteful  practices  does  not  establish 
such  fraud  as  will  deprive  him  of  his 
exemptions.  In  re  Berman  (D.  C. 
1908)  165  Fed.  383,  21  Am.  Bankr. 
Rep.  139.  Nor  can  he  be  denied  the 
right  to  his  homestead  exemption  be- 
cause he  once  conveyed  the  land  claim- 
ed to  his  wife  in  a  vain  attempt  to 
evade  a  debt,  where  it  was  reconveyed 
prior  to  the  bankruptcy  proceedings 
and  was  scheduled  by  him  as  his  prop- 
erty. In  re  Thompson  (D.  C.  1902) 
115  Fed.  924,  8  Am.  Bankr.  Rep.  283. 

Where,  imder  the  law  of  the  bank- 
rupt's domicile,  fraud  does  not  deprive 
a  debtor  of  his  exemptions,  the  making 
of  a  false  financial  statement  to  mer- 
cantile agencies  by  the  bankrupt  does 
not  prevent  him  from  claiming  and 
holding  his  exemptions.  In  re  Ziff  (D. 
C.  1915)  225  Fed.  323. 

A  bankrupt  who  made  a  grossly  false 
statement  of  his  financial  condition  to 
a  mercantile  agency  held  not  entitled 
to  exemption  from  property  not  paid 
for,  and  which  was  presumably  obtain- 
ed on  credit  by  reason  of  such  state- 
ment. In  re  Peacock  (D.  C.  1913)  203 
Fed.  191. 

A  bankrupt  who  is  a  fugitive  from 
justice,  and  who  has  failed  to  account 
to  his  trustee  for  a  large  amount  of 
property  in  his  hands,  has  no  right, 
after  years  of  acquiescence,  to  claim 
an  exemption  out  of  cash  in  the  hands 
of  the  trustee,  the  proceeds  of  proper- 
ty sold  by  him.  In  re  Moyer  (D.  C. 
1883)  16  Fed.  598.  And  a  bankrupt 
who'  has  made  way  with  the  greater 
part  of  his  assets  and  gotten  them  out 
of  the  jurisdiction,  cannot  ask  to  have 
an  exemption  set  apart  to  him  out  of 
such  property  as  is  in  the  court's  pos- 
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sesrion.  In  re  Taylor  (D.  C.  1901)  114 
Fed.  607,  7  Am.  Bankr.  Rep.  410. 

Under  Code  Ga.  1910,  §  3380,  a  bank- 
ropt  who  conceals  personal  property, 
omitting  it  from  his  schedule,  is  not 
piititled  to  the  exemption  provided  by 
the  statute.  In  re  Anderson  (D.  C. 
1915)  224  Fed.  790. 

Since,  under  the  laws  of  Pennsyl- 
vania, a  debtor's  exemption  is  a  per- 
sonal privilege,  which  he  may  waive  or 
lose,  failure  of  a  Pennsylvania  bank- 
rupt to  surrender  all  his  property  to 
his  trustee  deprived  him  of  the  right  to 
exemptions  out  of  that  which  he  did 
surrender.  In  re  Liby  (D.  O.  1914) 
218  Fed.  90. 

Since  title  to  a  bankrupt's  exempt 
property  does  not  vest  in  the  trustee, 
except  sub  modo,  the  trustee  cannot 
deprive  the  bankrupt  of  his  exemptions 
because  he  has  withheld  assets.  In  re 
Elkm  (D.  C.  1914)  218  Fed.  971. 
Without  denying  the  claim  of  exemp- 
tions in  toto,  it  is  proper  to  deduct 
fiom  the  sum  allowed  by  the  state  law 
any  cash  which  the  bankrupt  has  con- 
verted to  his  own  use  after  the.  filing 
of  the  petition  and  before  the  property 
is  taken  into  the  custody  of  the  court. 
In  re  Ansley  Bros.  (D.  C.  1907)  1(53 
Fed  983,  18  Am.  Bankr.  Rep.  457. 

A  bankrupt  may  lose  his  exemptions 
by  abandoning  his  claim  thereto  or 
abandoning  the  premises  occupied  as 
a  homestead.  In  re  Mayer  (1901)  108 
Fed.  599,  47  C.  O.  A.  512,  6  Am. 
Bankr.  Rep.  117;  In  re  Baughman  (D. 
C.  1910)  183  Fed.  668,  25  Am.  Bankr. 
Rep.  167. 

Where  an  owner  of  a  business  home- 
stead assigned  it  for  the  benefit  of 
creditors,  and  the  assignee  conducted 
the  business  and  the  owner  for  nearly 
two  years,  until  adjudged  a  bankrupt, 
did  not  engage  in  any  business  in  which 
the  premises  would  have  been  useful 
to  him,  he  could  not  claim  the  property 
at  a  business  homestead.  In  re  Mar- 
tin (D.  C.  1914)  214  Fed.  1012. 

15.  Abandonment  and  waiver  of  ex- 
taptions^-A  bankrupt  may  be  deemed 
to  have  abandoned  or  waived  his  right 
to  exemptions  when  he  fails  to  assert 
it  and  make  claim  for  what  the  state 
law  allows  him  in  due  and  proper  time, 
but  not  where  the  omission  results 
from  mere  oversight,  misunderstand- 
ing, or  Inattention,  or  in  consequence 
of  the  trustee's  unjustifiable  demand 
for  a  bond  of  indemnity.  In  re  Brown 
(D.  a  1899)  100  Fed.  441,  4  Am. 
Bankr.  Rep.  46;  In  re  Osbom  (D.  C. 
1900)  104  Fed.  780,  5  Am.  Bankr.  Rep. 
HI;  Harrelson  v.  Webb  (1909)  124 
La.  1007,  50  South.  833,  134  Am.  St. 
Rep.  529;  In  re  Eash  (D.  C.  1907)  157 
Fed.  996,  19  Am.  Bankr.  Rep.  738;  In 
re  Maxson  (D.  C.  1909)  170  Fed.  356, 
22  Am.  Bankr.  Rep.  424.  And  Isee 
Mejer  v.  Perking  (CaL  App.  1913)  130 
Pac.  206. 

A  bankrupt  is  not  precluded  from 
daiming  a  homestead  aa  exempt  be- 


cause prior  to  adjudication  he  had  fail- 
ed to  designate  the  same  under  the 
state  laws,  if  he  perfects  his  claim 
thereunder  within  a  reasonable  time 
after  claiming  the  homestead.  Brandt 
V.  Mayhew  (1914)  218  Fed.  422,  134 
C.  G.  A.  210.  That  a  bankrupt  fails 
to  claim  his  exemption  in  the  probate 
court  as  provided  by  Code  Ala.  1907, 
§  4168,  does  not  disentitle  him  to  such 
exemptions,  where  his  entire  personal 
property  is  of  less  value  than  the  ex- 
emptions. In  re  Ziff  (D.  C.  1915)  225 
Fed.  323.  Bankrupt  held  entitled  to 
exemption,  notwithstanding  failure  to 
claim  it  in  deed  of  trust  for  benefit  of 
creditors,  which  under  the  state  law 
deprived  him  of  such  exemption.  In  re 
Gorman  (D.  C.  1915)  226  Fed.  361. 

The  claim  of  a  bankrupt  to  exemp- 
tion, being  a  personal  right,  is  waived 
unless  asserted  in  due  time.  In  re 
Exum  (1913)  209  Fed.  710;  In  re 
Webb  (D.  C.  1915)  219  Fed.  349;  In  re 
Harrington  (D.  C.  1912)  200  Fed.  1010. 

Where  the  exemption  to  which  a 
bankrupt  is  entitled  under  the  law  of 
the  state  is  in  specific  property,  the 
property  claimed  must  be  particularly 
described  in  his  schedule,  and,  if  not, 
he  cannot  subsequently  claim  an  ex- 
emption out  of  the  proceeds  of  prop- 
erty sold  by  his  trustee.  In  re  Exum 
(D.  C.  1913)  209  Fed.  716. 

Bankrupt's  right  to  an  exemption  in 
lieu  of  homestead,  conferred  by  Gen. 
Code  Ohio,  §  11.738,  held  lost  by  his 
failure  to  select  the  property  out  of 
which  he  would  claim  his  exemption 
before  sale  of  his  assets  by  his  trus- 
tee. In  re  Stern  (D.  C.  1913)  208 
Fed.  488. 

A  bankrupt's  wife,  having  been  made 
a  party  to  the  bankruptcy  proceedings, 
was  bound  to  exercise  as  great  dili- 
gence as  the  bankrupt  in  making  any 
claims  to  homestead  or  other  exemp- 
tions under  the  state  law.  In  re  Burn- 
ham.  (D.  C.  1913)  202  Fed.  762. 

Where  a  homestead,  perfected  and 
identified  under  the  state  law,  has  not 
been  claimed  iix  the  bankrupt's  sched- 
ules through  inadvertence,  the  bank- 
ruptcy courts  will  not  be  strict  in  de- 
termining the  question  of  diligence  in 
claiming  the  homestead  in  bankruptcy. 
In  re  Burnham  (D.  C.  1913)  202  Fed. 
762. 

That  a  bankrupt  failed  to  schedule  a 
life  insurance  policy  is  not  ground  for 
disallowing  his  exemptions,  where  the 
omission  was  without  fraudulent  in- 
tent, but  through  mistake,  and  there 
was  no  concealment.  In  re  Strauch 
(D.  C.  1913)  208  Fed.  842. 

That  a  bankrupt  has  failed  to  itemize 
the  articles  claimed  by  him  as  exempt 
in  his  claim  filed  in  the  bankrupt  court 
does  not,  under  Code  Ala.  1907,  §  4164, 
disentitle  him  to  such  exemptions,  where 
his  entire  personal  property  is  of  less 
value  than  the  exemptions.  In  re  ZifT 
(D.  C.  1916)  225  Fed.  323. 

Under  Civ.  Code  Cal.  S  3440,  pro- 
yiding  that  transfers  of  personal  prop- 
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erty,  not  accompanied  by  delivery  and 
change  of  possession,  shall  be  presum- 
ed fraudulent,  except  as  to  property 
exempt  from  execution,  held,  that  an 
insolvent  person,  transferring  property 
without  such  delivery  or  possession,  did 
not  waive  the  exemption  by  failure  to 
claim  it  at  the  time  of  sale,  or  in  his 
bankruptcy  schedule.  Meyer  v.  Per- 
kins (Gal.  App.  1913)  130  P.  206,  re- 
hearing denied  by  Supreme  Court  Id. 
208. 

Where  the  law  of  the  state  permits 
a  debtor  to  waive  the  benefit  of  the  ex- 
emption law  with  respect  to  any  par- 
ticular debt,  such  a  waiver  will  be  rec- 
ognized in  the  bankruptcy  proceedings, 
and  will  affect  particular  property  in 
the  hands  of  the  trustee  before  setting 
it  apart  to  the  bankrupt,  or  in  the 
hands  of  the  latter  aftef  allotment  In 
re  Hoover  (D.  O.  1902)  113  Fed.  136, 

7  Am.  Bankr.  Rep.  330;  Sharp  y. 
Woolslare  (1904)  25  Pa.  Super.  Ct 
251;  First  Nat  Bank  v.  BarUett  (1908) 
35  Pa.  Super.  Ct  593;  In  re  Pfeiffer 
(D.  C.  1907)  155  Fed.  892,  19  Am. 
Bankr.  Rep.  230;  (Citizens'  Bank  ▼. 
Har graves  (CCA.  1908)  164  Fed. 
613,  21  Am.  Bankr.  Rep.  323;  Jackson 
V.  Edwards  (1911)  136  Ga.  888,  72 
S.  E.  341;  In  re  Harbor  (D.  C.  1900) 
2  Kat  Bankr.  News,  449.  But  see  In 
re  Garner  (D.  C  1902)  115  Fed.  200, 

8  Am.  Bankr.  Rep.  263.  Under  a  stat- 
ute which,  in  case  of  a  sale  in  bulk  of 
a  stock  of  merchandise,  makes  the  pur- 
chaser responsible  for  the  application 
of  the  purchase  price  on  the  seller's 
debts,  the  seller  by  making  such  sale 
must  be  deemed  to  have  assented  to 
such  application,  and  on  his  adjudi- 
cation as  a  bankrupt  he  cannot  claim 
his  statutory  exemptions  out  of  tne 
money  due  from  the  purchaser.  In  re 
Connor  (D.  C  1906)  146  Fed.  998,  16 
Am.  Bankr.  Rep.  784. 

A  mortgage  on  the  bankrupt's  home- 
stead will  be  respected  and  enforced  in 
the  bankruptcy  proceedings,  if  other- 
wise valid,  and  the  mortgagee  will  be 
required  to  exhaust  the  mortgage  se- 
curity before  coming  upon  the  general 
estate  of  the  bankrupt.  In  re  Sauthoff 
(D.  C  1876)  Fed.  Cas.  No.  12,379. 

A  discharge  in  bankruptcy  does  not 
release  the  lien  of  a  judgment  obtain- 
ed within  four  months  prior  to  the 
adjudication  upon  a  note  waiving  the 
homestead  exemption  allowed  by  the 
state  law.  McKenney  v.  Cheney  (1903) 
118  Ga.  387,  45  S.  E.  433;  Smith  v. 
Zachry  (1904)  121  Ga.  467,  49  S.  B. 
286. 

A  bankrupt,  who  wrote  his  creditors 
after  a  fire,  promising  to  pay  to  them 
the  insurance  money  when  collected 
held  to  them  created  an  equitable  lien 
on  the  fund,  and  not  entitled  toehold 
as  a  homestead  property  bought  with 
the  money.  Parlin  &  Orendorff  Imple- 
ment Co.  V.  Moulden  (0.  C  A.  191Q 
228  Fed.  111. 
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General  assignment  of  all  of  a  bank- 
rupt's property,  including  property  on 
which  he  and  his  wife  lived,  for  the 
benefit  of  all  of  their  creditors,  held  not 
'  to  preclude  him  from  claiming  the 
property  on  which  they  lived  as  an  ex- 
empt homestead.  Brandt  v.  Mayhew 
(C  C  A.  1914)  218  Fed.  422,  134  0. 
C  A.  210. 

Where,  though  bankrupt  in  purchas- 
ing jewelry  signed  memorandum  in  the 
form  of  a  conditional  bill  of  sale,  the 
seller  did  not  rely  thereon,  but  relied 
on  the  bankrupt's  employment  and  the 
possibility,  of  protecting  himself  from 
the  bankrupt's  salary,  the  pawning  of 
the  jewelry  held  not  to  defeat  the 
granting  of  an  order  enabling  the  bank- 
rupt to  collect  his  salary  against  which 
a  garnishee  execution  was  filed.  In  re 
Collins  (D.  0.  1914)  213  Fed.  543. 

Where  a  creditor's  attempt  to  collect 
a  note  containing  a  waiver  of  exemp- 
tions results  in  giving  him  an  unlawful 
preference,  which  is  frustrated  by  the 
proceedings  in  bankruptcy,  the  waiver 
will  fall  with  the  preference.  In  re 
Bolinger  (D.  C  1901)  108  Fed.  374* 
6  Am.  Bankr.  Rep.  171. 

A  creditor  holding  a  judgment  note 
against  the  bankrupt,  but  who  has  not 
redpced  his  note  to  judgment,  is  not 
entitled  to  take  advantage  of  a  waiver 
of  exemptions  provided  in  such  note. 
In  re  Brown,  1  Nat  Bankr.  News,  230. 

A  waiver  of  the  debtor's  statutory 
exemption  in  favor  of  a  particular  cred- 
itor does  not  inure  to  the  benefit  of  the 
trustee  in  bankruptcy,  nor  confer  any 
special  rights  upon  the  other  creditors, 
nor  operate  in  their  favor  so  as  to 
throw  the  whole  property,  exempt  and 
unexempt,  open  to  the  satisfaction  of 
their  claims,  nor  will  it  prevent  the 
bankrupt  from  claiming  any  balance  of 
the  exemption  which  may  remain  after 
the  discharge  of  the  particular  debt  as 
to  which  the  waiver  of  exemption  was 
made.  In  re  Nye  (1904)  133  Fed.  3a 
66  C  C  A.  139,  13  Am.  Bankr.  Rep. 
142;  Hallman  v.  Halhnan  (1889)  124 
Pa.  347,  16  Atl.  871;  HaU  ▼.  Fulgham 
(1888)  86  Tenn.  451,  7  S.  W.  121; 
In  re  Poleman  (D.  C  1874)  9  N.  B.  R. 
876,  Fed.  Cas.  No.  11,247;  In  re  Becker 
(D.  C  1900)  2  Nat  Bankr.  News,  20a 

16.  -*—  Rights  and  remedies  of  cred- 
itors holdinfl  waivers.— The  fact  that 
the  obligation  evidencing  the  debt  due 
to  a  particular  creditor  contains  a  waiv- 
er of  the  benefit  of  the  exemption  laws 
(does  not  create  any  ^such  ^eu  on 
specifi{C  property  as  will  be  preserved 
by  the  bankruptcy  act  In  re  Moran 
(D.  O.  1900)  105  Fed.  901,  5  Am. 
Bankr.  Rep.  472;  Coffey  v.  Mitchell 
(1913)  139  Ga.  430,  77  S.  B.  561.  Nor 
does  it  make  that  creditor  a  "secured" 
creditor  within  the  meaning  of  the  law. 
First  Nat  Bank  v.  Hollinsworth  (1889) 
78  Iowa,  575,  43  N.  W.  536,  6  L.  R. 
A.  92.    It  merely  gives  the  creditor  an 
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iodiyidoal  right  of  recourse  against  the 
property  which  is  or  will  be  set  apart 
to  the    banknipt   as   his    exemption. 
Scott  V.  Cheatham  (1883)  78  Va.  82. 

Before  the  exempt  property  of  a 
btnkmpt  is  ascertained  and  set  apart  to 
him,  a  creditor  having  recourse 
agamst  it  by  virtue  of  a  waiver  will 
not  be  allowed  to  attach  it  or  levy  an 
execDtion  on  it,  Byrd  v.  Harrold  (D. 
a  1878)  18  N.  B.  R.  433,  Fed.  Cas. 
No.  2,269;  In  re  Sorg  (D.  O.  1907)  155 
Fed.  550.  See  In  re  McKissic  (D.  O. 
1909)  171  Fed.  259,  22  Am.  Bankr.  Rep. 
817.  Although,  where  he  holds  a  mort- 
gtge  waiving  exemptions  and  coupled 
with  a  delegation  of  authority  to  him  to 
select  the  exempt  property,  which  la 
permitted  under  the  law  of  the  particu- 
lar state,  the  mortgagee  will  be  entitled 
to  select  and  hold  the  property  which 
the  bankrupt  might  otherwise  have 
chosen  as  his  exemption.  In  re  Nation- 
al Grocer  Co.  (1910)  181  Fed.  33,  104 
C.  C.  A.  47,  24  Am.  Bankr.  Rep.  360. 

Where  the  bankrupt's  exemption  is 
to  be  set  apart  to  him,  not  in  the  form 
of  specific  articles  of  property,  but  as 
80  much  out  of  a  fund  in  court  realiz- 
ed from  the  sale  of  his  assets,  the  court 
of  bankruptcy  has  jurisdiction  to  deter- 
mine the  claims  of  creditors  holding 
waivers  and  to  order  their  payment  out 
of  the  sum  which  otherwise  would  have 
been  turned  over  to  the  bankrupt.  In 
re  MacKissic  (D.  C.  1909)  171  Fed. 
239,  22  Am.  Bankr.  Rep.  817;  In  re 
Hijhfield  (D.  O.  1908)  163  Fed.  924, 
21  Am.  Bankr.  Rep.  92;  In  re  Renda 
(D.  C.  1906)  149  Fed.  614,  17  Am. 
Bankr.  Rep.  521;  In  re  Sloan  (D.  C. 
1905)  135  Fed.  873,  14  Am.  Bankr. 
Rep.  435.  Compare  In  re  Grimes  (D. 
C.  1899)  96  Fed.  529,  2  Am.  Bankr. 
Bep.  730. 

When  the  bankrupt  has  no  other 
property  except  such  as  is  exempt  un- 
der the  state  law,  or  when  the  prop- 
erty which  he  is  entitled  to  hold  as  ex- 
empt has  been  set  apart  to  him,  or  is 
definitely  ascertained  and  ready  for  re- 
linquishment to  him,  then  the  court 
of  bankruptcy  has  no  jurisdiction  or  au- 
thority to  retain  the  possession  or  con- 
trol of  such  property  for  the  purpose 
of  administering  it  for  the  benefit  of 
creditors  holding  waivers,  or  of  ad- 
judicating and  enforcing  their  claims 
•Ciinst  it.  Lockwood  v.  Exchange 
Bank  (1903)  190  U.  S.  294,  23  Sup.  Ct 
751,  47  L.  Ed.  1061,  10  Am.  Bankr. 
Bep.  107;  In  re  Remmerde  (D.  O. 
1913)  206  Fed.  822,  30  Am.  Bankr. 
Bep.  701;  In  re  Batfen  (D.  C.  1909) 
170  Fed.  688;  Bell  v.  Dawsom  Grocery 
O).  a904)  120  Ga.  628,  48  S.  B.  150; 
In  re  Black  (D.  C.  1900)  104  Fed.  289, 
4  Am.  Bankr.  Rep.  776;  Woodruff  y. 
Cheeves  (1901)  105  Fed.  601.  44  O.  O. 
A  631,  5  Am.  Bankr.  Rep.  296;  In  re 
Moore  (D.  C.  1901)  112  Fed.  289,  7 
Am.  Bankr.  Rep.  285;  In  re  Swords 
(n.  0.   1901)    112    Fed.   661,    7  Am. 


Bankr.  Rep.  436;  In  re  Hill  (D.  C. 
1899)  96  Fed.  185,  2  Am.  Bankr.  Rep. 
798;  In  re  Camp  (D.  C.  1899)  91  Fed. 
745,  1  Am.  Bankr.  Rep.  165;  In  re 
Bass  (C.  C.  1877)  15  N.  B.  R.  453,  Fed. 
Cas.  No.  1,091;  In  re  Webb  (D.  C. 
1915)  219  Fed.  349. 

Where  no  rent  was  due  when  petition 
in  bankruptcy  was  filed,  but  under  the 
lease  it  immediately  became  due  and  the 
lessor  entered  judgment,  bankruptcy 
court  held  to  have  no  jurisdiction  to 
determine  a  claim  of  the  lessor  against 
exempt  property  under  a  waiver  of  ex- 
emptions in  the  lease,  notwithstanding 
a  sale  of  the  property  by  a  receiver 
prior  to  the  adjudication.  In  re  Haas 
(D.  C.  1914)  213  Fed.  694. 

To  enable  such  creditors  to  obtain  re- 
dress in  the  state  courts,  the  court  of 
bankruptcy  may  stay  the  proceedings 
in  bankruptcy  until  their  rights  shall 
have  been  determined  in  the  proper 
court.  In  re  W.  C.  Allen  &  Co.  (D. 
C.  1904)  134  Fed.  620,  13  Am.  Bankr. 
Rep.  518.  Or  it  may  withl^old  the 
bankrupt's  discharge  until  the  waiver 
creditors  have  opportunity  to  resort  to 
such  remedies  as  may  be  granted  by  the 
state  courts.  Lockwood  v.  Exchange 
Bank  (1903)  190  U.  S.  294,  23  Sup.  Ct. 
751,  47  L.  Ed.  1061,  10  Am.  Bankr. 
Rep.  107;  Bell  v.  Dawson  Grocery  Co. 
(1904)  120  Ga.  628,  48  S.  B.  150;  H.  S. 
Meinhard  &  Bro.  v.  Pincus  (C.  C.  A. 
1912)  200  Fed.  736,  29  Am.  Bankr. 
Rep.  619.  And  the  bankruptcy  court 
will  not  enjoin  such  a  creditor  from 
prosecuting  an  attachment  suit  in  a 
state  court  againat  property  claimed 
by  the  bankrupt  as  exempt,  or  at  any 
rate,  not  longer  than  imtil  the  property 
shall  have  been  set  apart  as  exempt  by 
the  trustee.  B.  F.  Roden  Grocery  Co. 
V.  Bacon  (1904)  133  Fed.  515,  66  C. 
C.  A.  497,  13  Am.  Bankr.  Rep.  251. 

According  to  the  law  and  decisions  in 
Georgia,  the  creditor  holding  a  waiver 
has  no  remedy  at  law,  not  being  allow- 
ed to  sue  the  debtor  while  the  proceed- 
ings in  bankruptcy  are  pending.  But  he 
has  a  remedy  in  equity,  by  means  of  a 
bill  praying  a  special  decree  (in  the  na- 
ture of  a  judgment  in  rem)  against  the 
exempt  property,  together  with  the  ap- 
pointment of  a  receiver  to  take  charge 
of  the  property  if  it  is  perishable  or  in 
danger  of  being  wasted,  and  also  an  in- 
junction to  forbid  the  debtor  from  de- 
manding and  receiving  it  from  the 
hands  of  his  trustee  in  bankruptcy. 
Fidelity  Produce  Co.  v.  Perdue  (1910) 
134  Ga.  778,  68  S.  E.  503;  Arnwine  v. 
Beaver  (1910)  134  Ga.  377,  67  S.  E. 
937;  Perry  v.  Britt-Carson  Shoe  Co. 
(1907)  129  Ga.  560,  59  S.  B.  216,  121 
Am.  St.  Rep.  232;  Bell  v.  Dawson  Gro- 
cery Co.  (1904)  120  Ga.  628,  48  S.  E. 
150;  Hudson  v.  Lamar,  Taylor  A  Riley 
Drug  Co.  (1905)  121  Ga.  835.  49  S.  B, 
735;  Wright  v.  Home  (1905)  123  Ga. 
86,  51  S.  B.  30.  And  the  creditor  is 
not  precluded  from  taking  this  course 
by  the  fact  that  he  filed  his  claim  in  the 
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court  of  bankruptcy  and  had  notice  of 
the  setting  apart  of  the  exemption  and 
did  not  object  thereto.  Jackson  v.  Ed- 
wards (1911)  136  Ga.  888,  72  S.  E.  341. 

In  Pennsylvania,  a  judgment  creditor 
holding  a  waiver  may  have  the  sheriff 
levy  upon  and  sell  the  exempt  property 
at  any  time  before  the  final  discharge 
of  the  bankrupt.  First  Nat.  Bank  v. 
Bartlett  (1908)  35  Pa.  Super.  Ct.  593; 
Greenfield  v.  Golder  (1910)  42  Pa. 
Super.  Ct.  462.  But  he  must  first  file 
his  claim  in  the  bankruptcy  proceed- 
ings. Claster  v.  Soble  (1903)  22  Pa. 
Super.  Ct.  631. 

Where  a  debtor  has  waived  his  right 
of  exemption  as  to  one  of  his  creditors, 
but  not  as  to  others,  the  equitable  prin- 
ciple of  marshalling  assets  will  require 
the  creditor  having  a  right  to  resort  to 
the  exempt  property  to  exhaust  his 
remedies  against  that  fund  before  com- 
ing upon  the  general  estate  of  the  debt- 
or in  competition  with  the  creditors 
who  have  no  such  rights  against  the  ex- 
empt estate.  Hallman  v.  Hallman 
(1889)  i24  Pa.  347,  16  Atl.  871;  Shel- 
ley's Appeal,  36  Pa.  St.  373;  In  re 
Sauthoff  (D.  C.  1876)  14  N.  B.  R.  364, 
Fed.  Cas.  No.  12,379. 

17.  Liens  on  and  claims  against  ex- 
empt property.— Proceedings  in  bank- 
ruptcy do  not  destroy  existing  liens  on 
the  bankrupt's  exempt  property.  On 
the  contrary,  such  liens,  attaching  be- 
fore the  commencement  of  the  proceed- 
ings, and  whether  created  by  legal  pro- 
ceedings or  by  the  act  of  the  debtor, 
follow  the  property  into  the  bankruptcy 
and  are  not  obliterated  or  extinguished 
by  the  setting  apart  to  him  of  such 
property  as  exempt.  In  re  J.  E.  May- 
nard  &  Co.  (D.  C.  1910)  183  Fed.  823, 
25  Am.  Bankr.  Rep.  732;  Northern 
Shoe  Co.  V.  Cecka  (1912)  22  N.  D. 
631, 135  N.  W.  177;  Powers  Dry  Goods 
Co.  V.  Nelson  (1901)  10  N.  D.  580,  88 
N.  W.  703,  58  L.  R  A.  770;  Dozier  v. 
McWhorter  (1901)  113  Ga.  584,  39  S. 
E.  106;  Currier  v.  King  (1908)  81  Vt 
285,  69  Atl.  873;  Gregory  Co.  v.  CaJe 
(1911)  115  Minn.  508,  133  N.  W.  75, 
37  L.  R  A.  (N.  S.)  156;  Newberry 
Shoe  Co.  V.  Collier  (1910)  111  Va.  288. 
68  S.  E.  974;  Thole  v.  Watson  (1879) 
6  Mo.  App.  592.;  Dixon  v.  Liawson 
(1880)  65  Ga.  661;  Hiley  v.  Bridges 
(1878)  60  Ga.  375;  Bush  v.  Lester 
(1876)  55  Ga.  579,  15  N.  B.  R.  36; 
Robinson  v.  Wilson  (1875)  15  Kan. 
595,  22  Am.  Rep.  272,  14  N.  B.  R  565; 
Bank  of  Mendon  v.  Mell  (1915)  185  Mo. 
App.  510,  172  S.  W.  484.  In  granting 
an  exemption  to  a  bankrupt,  the. court 
will  order  that  it  shall  not  affect  or 
prejudice  the  wife's  rights  to  alimony 
chargeable  upon  real  estate  claimed  as 
a  homestead.  In  re  Garrett  (D.  C. 
1875)  11  N.  B.  R.  493,  Fed.  Cas.  No. 
5,252.  But  a  lien  by  attachment,  gar- 
nishment, etc.,  which  is  avoided  by  the 
adjudication  of  the  debtor  as  a  bank- 
rupt within  four  months  after  its  crea- 
tion, is  none  the  less  avoided  because  it 
concerns  or  attaches  to  exempt  j^rop- 
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erty.    Chicago,  B.  &  Q.  R  Co.  v.  Hall 

(1913)  229  U.  S.  511,  33  Sup.  Ct  885, 
57  L.  Ed.  1306,  30  Am.  Bankr.  Rep. 
619. 

Under  section  67f  (post.  §  9651),  de- 
claring liens  obtained  against  an  insol- 
vent within  four  months  of  his  adjudi- 
cation in  bankruptcy  void,  held,  that  a 
state  district  court  had  no  power  to 
condemn  the  wages  of  an  insolvent  in 
the  hands  of  a  garnishee,  against  his 
claim  of  exemption,  within  four  months 
of  the  filing  of  his  petition  in  bankrupt- 
cy. Southern  Pac.  Co.  v.  I.  X.  L.  Fur- 
niture &  Carpet  Installment  House 
(Utah,  1914)  140  P.  665.  A  judgment 
on  three  notes,  one  usurious,  and  all 
waiving  homestead,  the  waiver  bein^ 
invalid  in  the  usurious  note,  held  en- 
forceable against  property  set  aside  as 
exempt  in  bankruptcy  for  the  amount 
of   the    two   notes.    Floyd   v.   Johnson 

(1914)  83  S.  E.  943,  142  Ga.  833. 
Real  property  was  not  exempt  from 

lien  of  a  judgment  by  adoption  of 
Const.  Ga.  1868,  with  provisions  as  to 
homestead  exemptions,  nor  by  Act 
March  3,  1873,  amendatory  of  Bankr. 
Act  March  2,  1867,  preserving  exemp- 
tions under  state  laws.  Kener  v.  La 
Grange  Mills  (1913)  34  Sup.  Ct  83, 
231  U.  S.  215,  58  L.  Ed.  189,  affirming 
judgment  Keener  v.  Same  (1911)  70  S. 
B,  245,  135  Ga.  730. 

Liens  lawfully  attaching  to  exempt 
property  of  a  bankrupt  are  not  extin- 
guished by  his  discharge  in  bankrupt- 
cy. Long  V.  BuUard  (1886)  117  U.  S. 
617,  6  Sup.  Ct.  917,  29  L.  Ed.  1004; 
In  re  Weaver  (D.  C.  1904)  144  Fed. 
229,  16  Am.  Bankr.  Rep.  265;  Fowler 
V.  Wood  (1887)  26  S.  C.  169,  1  S.  E. 
597;  F.  Mayer  Boot  &  Shoe  Co.  v. 
Ferguson  (1910)  19  N.  D.  496,  126  N. 
W.  110.  Compare  Groves  v.  Osburn 
(1905)  46  Or.  173,  79  Pac.  500. 

The  mortgaging  of  exempt  property 
to  a  creditor  is  not  against  public  pol- 
icy, and  a  mortgage  of  such  property, 
good  against  the  debtor  under  the  laws 
of  the  state,  will  be  good  as  against 
his  trustee  in  bankruptcy.  In  re  Na- 
tional Grocer  Co.  (1910)  181  Fed.  33, 
104  C.  C.  A.  47,  24  Am.  Bankr.  Rep. 
360.  It  is  no  defense  to  an  action  to 
foreclose  a  mortgage  that  the  mort- 
gaged premises  were  allotted  to  the 
mortgagor  as  a  homestead  by  proceed- 
ings in  the  court  of  bankruptcy.  Brady 
V.  Brady  (1883)  71  Ga.  71;  Brown  v. 
Hoover  (1877)  77  N.  C.  40.  But  if  a 
mortgage  covers  an  aggregate*  of  prop- 
erty, only  a  part  of  which  is  exempt 
from  execution,  and  its  lien  is  avoided 
by  the  subsequent  institution  of  pro- 
ceedings in  bankruptcy,  and  the  bank- 
rupt waives  his  right  of  exemption,  the 
lien  is  divested  as  to  all  the  property, 
for  the  mortgagee  cannot  claim  for  the 
debtor  a  benefit  which  he  waives  for 
himself.  In  re  Schuller  (D.  C.  1901) 
108  Fed.  591,  6  Am.  Bankr.  Rep.  278. 
And  see  In  re  Tune  (D.  C.  1902)  115^ 
Fed.  906,  8  Am.  Bankr.  Rep.  285.  And 
one  taking  a  mortgage  on  a  parcel  of 
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land  claimed  as  a  homestead,  after  a 
decree  declaring  that  it  is  not  exempt 
as  sQch,  may  be  summarily  ordered  to 
release  his  security,  and  without  the 
formality  of  a  plenary  proceeding  at 
law  or  in  equity.  In  re  Boothroyd  (D. 
C.  1877)  15  N.  B.  R.  368»  Fed.  Gas.  No. 
1,653. 

The  fact  that  homestead  or  other  ex- 
empt property  has  been  mortgaged  to 
certain  creditors  does  not  make  it  as- 
sets to  be  administered  in  bankruptcy. 
In  re  BaUey  (D.  C.  1910)  176  Fed.  990, 
24  Am.  Bankr.  Rep.  201.  In  re  Sin- 
nett  (D.  0.  1877)  Fed.  Gas.  No.  12,907. 
And  a  court  of  bankruptcy  has  no  au- 
thority to  allot  the  bankrupt's  exemp- 
tion in  specie,  or  order  the  payment 
of  the  amount  of  his  exemption  in 
money,  to  a  mortgagee  or  to  any  one 
bat  the  bankrupt  himself.  In  re  Blanch- 
ard  &  Howard  (D.  G.  1908)  161  fed. 
797,  20  Am.  Bankr.  Rep.  422;  In  re 
Paramore  &  Ricks  (D.  G.  1907)  156 
Fed.  211,  19  Am.  Bankr.  Rep.  130. 
But  the  court  may,  in  a  proper  case, 
adjudicate  the  question  whether  or  not 
a  legal  or  equitable  lien  claimed  by  'a 
creditor  upon  exempt  property  is  valid. 
In  re  Lucius  (D.  G.  1903)  124  Fed. 
455,  10  Am.  Bankr.  Rep.  653;  Smalley 
y.  Laugenour  (1902)  30  Wash.  307,  70 
Pac  786.  Gompare  In  re  Little  (D.  G. 
1901)  110  Fed.  621,  6  Am.  Bankr.  Rep. 
681. 

Where  it  is  necessary  to  send  the 
creditor  to  the  state  court  for  relief, 
the  conrt  of  bankruptcy  may  so  far  aid 
him  as  to  withhold  the  granting  of  a 
discharge  to  the  bankrupt  until  the 
creditor  shall  have  been  afforded  a  rea- 
sonable opportunity  to  test  his  rights. 
In  re  Brumbaugh  (D.  G.  1904)  128 
Fed.  971,  12  Am.  Bankr.  Rep.  204.  Or 
direct  the  trustee  in  bankruptcy  to  hold 
the  fund  out  of  which  the  exemption  is 
claimed  until  proceedings  to  determine 
the  right  thereto  can  be  instituted  in  a 
court  of  competent  jurisdiction.  In  re 
Castleberry  (D.  C.  1905)  143  Fed.  1018, 
16  Am.  Bankr.  Rep.  159. 

Where  no  materialman's  lien  was  se- 
cured for  materials  used  by  a  debtor  in 
repair  of  bis  homestead,  but,  judgment 
baving  been  recovered  thereon,  the 
debtor  duly  scheduled  the  same  as  a 
part  of  his  indebtedness  in  bankruptcy, 
he  was  entitled  to  a  stay  of  execution 
on  the  judgment  until  one  year  after 
adjudication,  notwithstanding  Gonst. 
Minn,  art  1,  §  12,  provides  that  a 
homestead  shall  not  be  exempt  from 
liability  for  such  debts.  In  re  Hassler 
(D.  C.  1913)  204  Fed.  139. 

The  court  of  bankruptcy  has  no  au- 
thority to  hold  in  custody  the  exempt 
property  of  a  bankrupt  to  await  the 
determination  of  an  action  in  tort 
against  him  in  a  state  court,  since  his 
discharge  would  not  be  a  bar  to  a  re- 
ooyery  therein.     In  re  Hartsell  &  Son 

(D.  C.  1905)  140  Fed.  30,  15  Am. 
Bankr.  Rep.  177.  Neither  will  it  enter- 
tain the  bankrupt's  petition  for  an  in- 
jonction   to   restrain   a   creditor   from 


selling  the  exempt  property  on  an  ex- 
ecution issued  before  the  bankruptcy, 
the  remedy,  if  any,  being  in  the  state 
court.  In  re  Hunt  (D.  G.  1871)  5  N. 
B.  R.  493,  Fed.  Gas.  No.  6,883. 

Where  a  homestead  exemption  is 
claimed  out  of  property  of  larger  value 
than  the  limit  of  the  exemption  as  fixed 
by  the  state  law,  or  where  the  lien  of  a 
creditor  covers  both  exempt  and  non- 
exempt  property^  the  circumstances  of 
the  case  may  make  it  proper  for  the 
bankruptcy  court  to  partition  the  prop- 
erty, incidentally  adjudging  the  cred- 
itor's lien  to  attach  to  the  specific  par- 
cel set  apart  as  exempt,  or  to  order 
its  sale  as  a  whole  and  satisfy  the  lien 
creditor  out  of  the  proceeds.  In  re 
Gordon  (D.  G.  1902)  115  Fed.  445,  8 
Am.  Bankr.  Rep.  255;  In  re  Thomas 
(D.  G.  1899)  96  Fed.  828,  3  Am.  Bankr. 
Rep.  99;  In  re  Betts  (G.  G.  1877)  15  N. 
B.  R  536,  Fed.  Gas.  No.  1,371;  Blood  v. 
Munn  (1909)  155  Gal.  228,  100  Pac. 
694;  In  re  Stout  (D.  G.  1900)  109  Fed. 
794,  6  Am.  Bankr.  Rep.  505.  But  com- 
pare Ingram  v.  Wilson  (1903)  125  Fed. 
913,  60  G.  G.  A.  618,  11  Am.  Bankr. 
Rep.  192.  Or,  if  the  homestead  has  been 
sold  under  foreclosure  of  a  mortgage 
upon  it,  and  it  is  thought  that  the  prop- 
erty is  more  valuable  than  the  al&ount 
allowed  by  the  state  law  as  exempt,  the 
court  may  authorize  the  trustee  in 
bankruptcy  to  redeem  from  the  fore- 
closure, and  in  that  case  the  bankrupt 
will  have  the  same  right  to  redeem  from 
the  trustee  that  he  would  have  had  to 
redeem  from  the  foreclosure  purchas- 
er. Swenson  v.  Halberg  (G.  O.  1880) 
1  Fed.  444. 

A  mortgage  covering  both  exempt 
and  nonexempt  property,  and  which 
constitutes  an  unlawful  preference,  is 
voidable  by  the  mortgagor's  trustee  in 
bankruptcy  only  as  to  the  nonexempt 
property.  In  re  Bailey  (D.  G.  1910) 
176  Fed.  990,  24  Am.  Bankr.  Rep.  201; 
Morris  v.  Govey  (Ark.  1912)  148  S.  W. 
257. 

Where  it  appeared  that  the  debtor, 
shortly  before  filing  his  voluntary  pe- 
tition in  bankruptcy,  and  in  contempla- 
tion thereof,  had  sold  property  which 
was  not  exempt  from  execution  and  ap- 
plied the  proceeds  in  part  payment  of 
a  debt  secured  by  a  mortgage  on  prop- 
erty claimed  to  be  exempt  as  a  home- 
stead, it  was  held  that  the  transaction 
was  in  fraud  of  the  bankruptcy  law,  and 
that  the  trustee  in  bankruptcy,  for  the 
benefit  of  the  creditors,  should  be  sub- 
rogated to  the  rights  of  the  mortgagee 
to  the  extent  of  the  money  so  paid. 
In  re  Boston  (D.  G.  1809)  98  Fed.  587, 
3  Am.  Bankr.  Rep.  388.  But  compare 
In  re  Henkel  (D.  G.  1872)  Fed.  Gas. 
No.  6,362.  And  see  In  re  Jackson  (D. 
G.  1902)  116  Fed.  46,  8  Am.  Bankr. 
Rep.  591.  But  generally,  when  the 
trustee  has  set  apart  property  to  the 
bankrupt  as  exempt,  and  his  action 
has  been  approved,  and  the  bankrupt 
has  taken  possession,  such  property 
passes  out  of  the  jurisdiction   of   the 
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court    of  bankruptcy,   and   that  court 
cannot  thereafter  entertain  proceedings 
either  to  defend  the  property  against 
adverse  claims  or  liens  or  to  subject 
it  to  liens  or  adjudicate  the  rights  of 
claimants   thereto.     In   re   Little    (D. 
C.  1901)  110  Fed.  621,  6  Am.  Bankr. 
Rep.  681;  In  re    Grimes  (D.  C.  1899) 
96  Fed.  529,  2  Am.  Bankr.  Rep.  730; 
In  re  Hatch  (D.  C.  1900)  102  Fed.  280. 
But  see  In  re  Hassler   (D.  C.  1913) 
204  Fed.  139,  29  Am.  Bankr.  Rep.  502. 
State  courts  have  jurisdiction  to  en- 
force   any    specific    lien    upon    exempt 
property  of  a  bankrupt     Robinson  v. 
WUson    (1875)    15  Kan.   595,   22  Am. 
Rep.   272.      And    proceedings    for   the 
foreclosure  of  a  mortgage  on  property 
which  the  bankrupt  claims  as  a  home- 
stead  should   be    brought   against   the 
bankrupt  himself,  and  not  against  his 
ti-ustee.    Dendel  v.  Sutton  (C.  C.  1884) 
20  Fed.  787.     On  the  other  hand,  the 
action  of  a  federal  court  in  bankruptcy 
in  setting  apart  to  a  bankrupt  the  ex- 
emption which  the  state  law  allows  him 
has  exactly  the  same  effect  as  if  it  had 
b«»en  granted  and  allowed  by  the  propei 
state  court  in  a  proceeding  before  it, 
and  the  property  is  not  any  more  sub- 
ject  to  levy  and   sale  on  the  part  of 
subsequent   creditors  in   the   one   case 
than   in   the   other.     Smith  v.   Zachry 
(1902)  115  Ga.  722,  42  S.  E.  102;  Ev- 
ans V.  Rounsaville  (1902)  115  Ga,  684, 
42  S.  B.  100;  Collier  v.  Simpson  (1885) 
74  Ga.  697. 

The  state  courts  have  jurisdiction  to 
enforce  a  chattel  mortgage  given  prior 
to  bankruptcy  on  property  set  apart  to 
the  mortgagor  as  exempt  under  the 
state  law.  Bank  of  Mendon  v.  Mell 
(1915)  172  S.  W.  484,  185  Mo.  App. 
510.  A  homestead  exemption,  set  apart 
by  a  court  of  bankruptcy,  cannot  be 
levied  on.  Murphey  v.  Smith  (Ga.  App. 
1915)  86  S.  E.  791. 

18.  -^  Claims  for  anpald  purchase 
money.— Where   the  law   of   the  state 
provides  that  the  grant  of  an  exeinption 
of  property  to  a  debtor  shall  not  prevail 
as  against  a  claim  for  the  unpaid  pur- 
chase money  of  the  property  in  ques- 
tion, a  bankrupt  cannot  daim  to  have 
property  set  apart  to  him  as  exempt 
when  he  has  not  paid  for  it.    MuUinix 
V.  Simon  (1912)  196  Fed.  775,  116  0. 
C.  A.  399,  28  Am.  Bankr.  Rep.  1 ;  Can- 
non V.  Dexter  Broom  &  Mattress  Co. 
(1903)  120  Fed.  657,  57  C.  C.  A.  119, 
9  Am.  Bankr.  Rep.  724;    McGahan  v. 
Anderson  (1902)  113  Fed.  115,  51  C.  O. 
A.  92,  7  Am.  Bankr.  Rep.  641;   In  re 
Wells    (D.   0.   1900)   105   Fed.  762,  5 
Am.  Bankr.  Rep.  308;    In  re  Perdue 
(D.  C.  1868)  2  N.  B.  R.  183,  Fed.  Cas. 
No.   10,975;    In  re  Whitehead    (D.  O. 
1869)  2  N.  B.  R.  599,  Fed.  Cas.  No.  17,- 
562;  In  re  Brown  (D.  C.  1869)  3  N.  B. 
R.   250,   Fed.   Cas.   No.   1,980;    Camp 
V.  Young  (1904)  119  Ga.  981,  47  S.  E. 
560;    In  re  Peacock  (D.  O.  1913)  203 
Fed.  191,  30  Am.  Bankr.  Rep.  179.    See 
In  re  Hammonds  (D.  0. 1912)  198  Fed. 
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574,  28  Am.  Bankr.  Rep.  811;  In  re 
Nunemaker  (D.  C.  1913)  208  Fed.  491; 
In  re  PhilUps  (D.  C.  1913)  209  Fed. 
490. 

An  indebtedness  for  borrowed  money 
which  was  used  in  the  purchase  of  the 
property  claimed  as  exempt  is  not  an 
''obligation  contracted  for  its  purchase,** 
within  the  meaning  of  the  state  law. 
In  re  Bailes  (D.  C.  1909)  176  Fed.  460, 
23  Am.  Bankr.  Rep.  789.  Under  Gen. 
Code  Ohio,  §  11,738,  and  section  47,  as 
amended  by  Act  June  25,  1910,  f  8 
(post,  §  9631),  where  a  bankrupt  pur- 
chased a  stock  of  goods  with  money 
borrowed,  and  also  incurred  debts  for 
goods  purchased  to  renew  the  stock,  he 
was  not  entitled  to  exemptions  as 
against  creditors  for  the  goods  so  pur- 
chased, but  only  as  against  the  claim- 
ants for  money  borrowed.  In  re  Stem 
(D.  O.  1913)  208  Fed.  .488.  A  bank- 
rupt is  entitled  to  goods  exempted  by 
the  state  statute,  although  they  were 
paid  for  out  of  the  proceeds  of  goods 
which  were  not  paid  for.  In  re  Tobias 
(D.  C.  1900)  103  Fed.  68,  4  Am.  Bankr. 
Rep.  555. 

A  creditor  opposing  the  bankrupt's 
daim  to  exempt  property  on  the  ground 
that  it  has  not  been  paid  for  must  have 
taken  the  steps  required  by  the  state 
law,  such  as  reducing  his  claim  to  a 
judgment.  In  re  Butler  (D.  C.  1902) 
120  Fed.  100,  9  Am.  Bankr.  Rep.  539. 
And  the  unpaid  creditor  is  the  only 
proper  person  to  raise  the  objection, 
not  the  trustee  in  bankruptcv.  In  re 
Boyd  (D.  C.  1903)  120  Fed.  909,  10 
Am.  3ankr.  Rep.  337.  But  see  In  re 
Campbell  (D.  C.  1903)  124  Fed.  417, 
10  Am.  Bankr.  Rep.  723. 

An  allowance  of  exemptions  In  bank- 
ruptcy out  of  a  stock  of  goods  cannot 
be  defeated  on  the  theory  that  the 
stock,  being  made  up  by  commingling 
goods  paid  for  with  goods  not  paid  for, 
must  be  treated  as  a  unit,  and  that 
since  it  is  not  all  paid  for  no  part  of  it 
can  be  exempted,  or  that,  since  the  as- 
sets are  less  than  the  liabilities,  pre- 
sumably nothing  has  been  paid  for,  but 
in  this  case  it  is  for  the  creditor  to 
point  out  the  items  not  paid  for.  In  re 
Rippa  (D.  C.  1909)  180  Fed.  603.  But 
compare  In  re  Tobias  (D.  C.  1900)  103 
Fed.  68,  4  Am.  Banki'.  Rep.  555. 

The  fact  that  a  daim  of  exemptions 
is  opposed  by  the  daim  that  the  prop- 
erty has  not  been  paid  for  does  not 
bring  such  property  within  the  jurisdic- 
tion of  the  court' of  bankruptcy,  nor 
entitle  the  creditor  to  have  the  trustee 
take  possession  of  it  and  administer  it 
for  his  benefit  In  re  Seydel  (D.  0. 
1902)  118  Fed.  207,  9  Am.  Bankr.  Rep. 
255.  See  In  re  Boyd  (D.  C.  1903)  120 
Fed.  999,  10  Am.  Bankr.  Rep.  337. 
Nor  has  the  creditor  a  right  to  enforce 
his  vendor's  lien  in  the  court  of  bank- 
ruptcy. In  re  Wells  (D.  C.  1900)  105 
Fed.  762, 5  Am.  Bankr.  Rep.  80&  But  the 
trustee  will  be  directed  to  surrender  the 
property  to  the  bankrupt  in  order  that 
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it  may  be  taken  on  attachment  or  other 
process  from  the  state  court  In  re 
Durham  (D.  C.  1900)  104  Fed.  281,  4 
Am.  Bankr.  Rep.  760.  And  the  fact 
that  the  koods  in  question  have  been 
Mt  apart  to  the  bankrupt  as  exempt  is 
DO  ground  for  quashing  an  attachment 
in  an  action  for  their  price.  Northern 
Shoe  Go.  T.  Gecka  (1912)  22  N.  D.  631, 
135  N.  W.  177.  But  in  some  states  it 
Js  held  that  the  remedy  of  the  creditor 
in  this  situation  is  in  equity.  Brooks  ▼. 
Britt-Carson  Shoe  Go.  (1909)  133  Ga. 
191,  65  S.  E.  411. 

19.  Transfer  and  assignment  of  ex- 
0ii|it  properfy.*One  who  purchase&r 
from  a  bankrupt  before  the  goods  are 
set  apart,  as  exempt  under  the  state 
law,  by  the  ordinary,  gets  a  good  title, 
imless  the  sale  was  made  to  delay  or  de- 
fraud creditors,  who  had  the  right  to 
Bubject  the  exemption,  and  this  inten- 
tion was  known  to  the  purchasers. 
Pincos  V.  S.  H.  Meinhard  &  Bro.  (1913) 
77  S.  E.  82,  139  Ga.  365. 

Where  a  bankrupt  assigns  a  fund  in 
the  handa  of  his  trustee  in  bankruptcy 
which  had  been  set  apart  to  him  under 
his  exemption  claim,  and  notice  of  such 
asaigmnent  is  given  to  the  trustee  and 
to  the  attorney  pf  a  debtor  of  the  bank- 
mpt  who  subsequently  issued  an  at- 
tachment against  the  fund  under  a  judg- 
ment waiving  exemption,  the  assignee 
has  priority  in  the  distribution  of  the 
taoA  over  the  attaching  creditor,  and 
the  attachment  will  be  disflolved.  La 
Barre  v.  Doney  (1913)  63  Pa.  Super. 
Ct435. 

The  homestead  exemption  claimed  by 
a  bankrupt  cannot  be  transferred  until 
approved  by  the  referee  or  20  days 
have  elapsed  without  objections  by 
creditors  being  filed.  In  re  Anderson 
(D.  C.  1915)   224  Fed.  790. 

20.  Jnrisdlotlon  of  bankruptcy  court. 

~It  is  the  duty  of  a  bankruptcy  court 
to  determine  claims  of  a  bankrupt  to 
exemption,  and  to  sever  the  exempt 
property  from  the  bankrupt's  estate,  but 
not  to  grant  exemptions.  In  re  Elkln 
ID.  C.  1914)  218  Fed.  971. 

Exempt  property  is  never  really  in 
the  bankruptcy  court,  as  the  bankrupt- 
cy court  has  no  jurisdiction  of  it  ex- 
cept to  set  it  aside  as  exempt  proper- 
ty, and  as  the  rights  of  the  lien  credi- 
tors with  reference  to  it  must  be  deter- 
mined in  the  state  courts,  ^ogart  v. 
Cowboy  State  Bank  &  Trust  Co.  (Tex. 
(3t.  App.  1916)  182  S.  W.  678. 

The  jurisdiction  of  a  court  of  bank- 
roptcy  to  "determine  all  claims  of  bank- 
nipts  to  their  exemptions,"  and  to  set 
il«rt  to  them  the  property  which  they 
are  entitled  to  daim  as  exempt,  in- 
dodes  the  consideration  of  preliminary 
goestions  as  to  the  right  of  the  bank- 
rapt  to  claim  the  property  and  as  to 
whether  he  has  taken  the  steps  re- 
qmred  by  the  state  law  to  make  his 
claim  effective.  In  re  Highfield  (D.  G. 
1908)  163  Fed.  924,  21  Am.  Bankr. 
Bep.  92.    And  the  action  of  the  trus- 


tee in  setting  apart  property  to  the 
bankrupt  as  exempt  is  not  final,  but  iff 
aubject  to  the  determination  of  the 
court  on  the  application  of  the  bank- 
rupt or  any  party  in  interest.  In  re 
White  (D.  G.  1900)  103  Fed.  774,  4 
Am.  Bankr.  Rep.  613.  Jurisdiction  to 
make  such  determination  will  be  exer- 
cised originally  by  the  referee,  but  sub- 
ject to  review  by  the  judge  if  desired 
by  the  bankrupt  or  the  creditors.  In  re 
Dobbs  (D.  G.  1909)  175  Fed.  319,  23 
Am.  Bankr.  Rep.  569.  This  jurisdic- 
tion to  determine  claims  to  exemptions 
is  exclusive,  and  in  the  performance  of 
this  duty  the  court  of  bankruptcy  will 
not  be  interfered  with  by  any  other 
court,  nor  can  any  independent  pro- 
ceedings in  a  state  court  for  the  same 
purpose  be  lawfully  taken.  McGahan 
V.  Anderson  (1902)  113  Fed.  115,  51 
C.  C.  A.  92,  7  Am.  Bankr.  Rep.  641; 
In  re  Gibbs  (D.  G.  1900)  103  Fed.  782, 
4  Am.  Bankh  Rep.  619;  Smalley  v. 
Laugenour  (1902)  30  Wash.  307,  70 
Pac.  786;  In  re  Overstreet,  1  Nat. 
Bankr.  News,  408;  In  re  Askew  (D.  G. 
1870)  3  N.  B.  R.  575,  Fed:  Gas.  No. 
585;  Woolfolk  v.  Murray  (1871)  44  Ga. 
133,  10  N.  B.  R.  540.  A  wrongful  al- 
lowance by  the  bankruptcy  court  of  the 
property  claimed  as  exempt  by  the 
bankrupt  cannot  be  remedied  in  the 
state  courts.  Brengle  v.  Richardson 
(1884)  78  Va.  406.  Nor  can  the  order 
of  the  court  of  bankruptcy  in  that  be- 
half be  collaterally  questioned.  Where 
the  trustee  sells  property  to  which  the 
bankrupt  had  title  at  the  time  of  the  ad- 
judication, no  state  court  can  enter- 
tain any  inquiry  as  to  whether  such 
property  was  exempt  to  the  bankrupt. 
Steele  v.  Moody  (1875)  53  Ala.  418, 
16  N.  B.  R.  558. 

The  action  of  the  court  of  bank- 
ruptcy has  the  same  effect,  in  removing 
specific  property  from  the  reach  of  or- 
dinary judicial  process,  that  would  at- 
tend the  judgment  of  a  state  court  set- 
ting apart  such  property  as  exempt, 
under  the  course  of  procedure  prescrib- 
ed by  the  state  statute.  Evans  v. 
Rounsaville  (1902)  115  On.  684,  42  S. 
E.  100;  Smith  v.  Zachry  (1902)  115 
Ga.  722,  42  S.  E.  102;  GoUier  v.  Simp- 
son (1885)  74  Ga.  697;  Ross  v.  Wor- 
sham  (1880)  65  Ga.  624;  Brady  v. 
Brady  (1883)  71  Ga.  71.  Gompare  Fel- 
ker  V.  Grane  (1883)  70  Ga.  484;  Adams 
V.  Dickson  (1884)  72  Ga.  846;  Young- 
blood  V.  Lathen  (1884)  20  S.  G.  370. 

When  the  bankrupt's  exempt  property 
has  been  designated  and  set  apart  to 
him  by  the  trustee  in  bankruptcy,  with 
the  approval  of  the  court,  it  has  been 
administered,  so  far  as  the  proceedings 
in  bankruptcy  are  concerned,  and  pass- 
es out  of  the  control  of  the  bankruptcy 
court,  and  thereafter  such  court  has  no 
jurisdiction  either  to  defend  such  prop- 
erty from  adverse  claims  or  liens  or  to 
enforce  lions  or  claims  against  it.  Sul- 
livan V.  Mussey  (G.  C.  A.  1910)  184 
Fed.  60,  25  Am.  Bankr.  Rep.  781;  In 
re  Yeager  (D.  G.  1910)  182  Fed.  951, 
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25  Am.  Bankr.  Rep.  51 ;  In  re  MacKissic 
(D.  C.  1909)  171  Fed.  259,  22  Am. 
Bankr.  Rep.  817;  In  re  CulweU  (D.  C. 
1908)  165  Fed.  828,  21  Am.  Bankr. 
Rep.  614;  In  re  Sorg  (D.  C.  1907)  155 
Fed.  550;  In  re  Reese  (D.  C.  1902) 
115  Fed.  993,  8  Am.  Bankr.  Rep.  411; 
In  re  Grimes  (D.  C.  1899)  96  Fed.  529, 
2  Am.  Bankr.  Rep.  730;  Jeffries  v.  Bart- 
lett  (C.  C.  1884)  20  Fed.  496;  In  re  Feth- 
erston  (D.  C.  1872)  Fed.  Cas.  No.  4,- 
753;  King  v.  NeUl  (C.  C.  1885)  20  Fed. 
721;  Phillips  v.  Bass  (1880)  65  Ga. 
427;  Lathrop  v.. Pate  (1911)  136  Ga. 
36,  70  S.  E.  569;  McKenney  v.  Cheney 
(1903)  118  Ga.  387,  45  S.  E.  433; 
Brooks  V.  Eblen  (1908)  106  S.  W.  308, 
32  Ky.  Law  Rep.  543;  Powers  Dry 
Goods  Co.  V.  Nelson  (1901)  10  N.  D. 
580,  88  N.  W.  703,  58  L.  R.  A.  770; 
Newberry  Shoe  Co.  v.  ColUer  (1910) 
111  Va.  288,  68  S.  E.  974. 

A  bankruptcy  court,  having  determin- 
ed the  property  that  is  exempt  general- 
ly to  the  bankrupt  and  set  it  apart  to 
him,  has  exhausted  its  jurisdiction  over 
such  property;  and  creditors  claiming 
that  for  any  reason,  as  waiver,  it  is 
not  exempt  from  their  claims,  must  re- 
sort to  a  state  court  for  enforcement  of 
payment  therefrom.  In  re  Remmerde 
( D.  C.  1913)  206  Fed.  822.  A  court  of 
bankruptcy  is  without  jurisdiction  to 
order  the  sale  for  any  purpose  of  prop- 
erty Which  it  has  set  apart  to  a  bank- 
rupt as  his  homestead  exemption.  In 
re  Yungbluth  (C.  C.  A.  1915)  220  Fed. 
110. 

If  exempt  property  is  under  an  at- 
tachment at  the  time  of  the  adjudica- 
tion in  bankruptcy,  the  lien  of  which  is 
dissolved  by  the  adjudication,  the  at- 
taching creditor  cannot  hold  the  prop- 
erty on  the  theory  that,  being  ex- 
empt, it  is  not  subject  to  be  administer- 
ed in  the  bankruptcy  proceedings,  but 
the  court  should  require  the  officer  hav- 
ing possession  under  the  attachment  to 
surrender  the  property  to  the  trustee, 
in  order  that  he  may  set  it  apart  to 
the  bankrupt.  In  re  Stevens  (D.  C. 
1870)  Fed.  Cas.  No.  13,392. 

21.  Claim   of  exemptionsw— It  is  the 

duty  of  a  bankrupt  desiring  to  claim 
exemptions,  to  insert  in  his  schedule 
a  particular  statement  of  the  property 
claimed  as  exempt,  giving  each  item 
of  property  and  its  value,  and,  if  any 
portion  of  it  is  real  estate,  its  loca- 
tion, description,  and  present  use.  In 
re  Duffy  (D.  C.  1902)  118  Fed.  926, 
9  Am.  Bankr.  Rep.  358;  In  re  J.  B. 
Maynard  &  Co.  (D.  C.  1910)  183  Fed. 
823,  25  Am.  Bankr.  Rep.  732;  In  re 
Irwin  (1909)  174  Fed.  642,  08  C.  C.  A. 
396,  23  Am.  Bankr.  Rep.  487;  In  re 
Kelly  (D.  C.  1912)  199  Fed.  984.  28 
Am.  Bankr.  Rep.  730;  In  re  Diamond 
(D.  C.  1908)  158  Fed.  370,  19  Am. 
Bankr.  Rep.  811.  But  it  has  been  held 
that  it  is  not  necessary  for  the  bank- 
rupt to  specify  the  articles  specially 
claimed  to  be  exempt,  as  the  official 
form  is  not  intended  to  be  mandatory, 
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but  to  be  altered  to  suit  the  circnm- 
stances  of  the  particular  case.  Burke 
v.  Guarantee  Title  &  Trust  Co.  (1905) 
134  Fed.  562,  67  O.  C.  A.  486.  14  Am. 
Bankr.  Rep.  31.  But  a  claim  by  a 
bankrupt  of  an  exemption  out  of  a 
stock  of  goods,  claiming  the  stock  in 
bulk,  is  not  a  sufficient  compliance.  In 
re  Wilson  (D.  C.  1901)  108  Fed.  197, 
6  Am.  Bankr.  Rep.  287.  So,  where  a 
bankrupt  is  possessed  of  property  ca- 
pable of  being  divided,  from  which  he 
could  make  his  selection,  he  must  do 
so  in  his  schedule,  and  a  claim  to  the 
exemption  from  "proceeds  of  person- 
al property"  to  the  amount  limited  is 
not  sufficient     In  re  Donahey   (D.  O. 

1910)  176  Fed.  458,  23  Am.  Bankr. 
Rep.  796.  So  if  a  bankrupt  includes 
in  his  schedule  all  his  lands,  claiming, 
as  a  homestead  exemption  therein, 
"real  estate  to  the  value  of  $500,"  but 
without  designating  any  particular  por- 
tion, it  is  a  defect,  but  one  which  is 
amendable,  and  of  which  advantage  can- 
not be  taken  in  a  subsequent  collat- 
eral proceeding.  Walker  v.  Carroll 
(1880)   65  Ala.  61. 

While  the  bankrupt's  right  to  exemp- 
tions must  be  deduced  from  the  state 
law,  his  claim  must  be  made  at  the 
time  and  in  the  manner  pointed  out 
by  the  bankruptcy  law,  which  is  exclu- 
sive and  controlling  on  these  points.  In 
re  Crum  (D.  C.  1913)  221  Fed.  729; 
Lipman  v.  Stein  (1905)  134  Fed.  235, 
67  C.  C.  A.  17,  14  Am.  Bankr.  Rep. 
30;    In  re  Andrews  &  Simonds  (D.  C. 

1911)  193  Fed.  776,  27  Am.  Bankr. 
Rep.  116;  In  re  Le  Vay  (D.  C.  1903) 
125  Fed.  990,  11  Am.  Bankr.  Rep.  114; 
In  re  Kane  (1904)  127  Fed.  552,  62  C. 
C.  A.  616,  11  Am.  Bankr.  Rep.  533; 
In  re  W.  S.  Jennings  &  Co.  (D.  (X 
1909)  166  Fed.  639,  22  Am.  Bankr. 
Rep.  160;  In  re  Burnham  (D.  C.  1913) 
202  Fed.  762,  30  Am.  Bankr.  Rep.  270. 
But  compare  in  re  Fisher  (D.  C.  1905) 
142  Fed.  205,  15  Am.  Bankr.  Rep.  652; 
In  re  Garner  (D.  C.  1902)  115  Fed. 
200,  8  Am.  Bankr.  Rep.  263;  Northern 
Alabama  Ry.  Co.  v.  Feldman  (1911)  1 
Ala.  App.  334,  56  South.  16.  The  only 
question  to  be  determined  on  a  bank- 
rupt's application  for  his  exemptions 
under  the  state  law  is  whether  he  is  en- 
titled to  the  same  against  general  cred- 
itors. In  re  Brumbaugh  (D.  C.  1904) 
128  Fed.  071,  12  Am.  Bankr.  Rep.  204. 
Ordinarily  it  is  sufficient  if  he  makes 
his  claim  to  exemptions  in  his  schedule, 
and  an  extension  of  time  for  ming  the 
'schedule  will  also  extend  the  time  for 
making  such  claim.  In  re  O'Hara  (D. 
C.  1908)  162  Fed.  325,  20  Am.  Bankr. 
Rep.  714.  It  is  the  ordinary  method, 
and  the  one  sanctioned  by  the  rules  and 
forms  in  bankruptcy,  for  a  bankrupt  to 
claim  her  homestead  exemption  in  the 
schedule  attached  to  her  voluntary  peti- 
tion. Sheridan  State  Bank  y.  Rowell 
(D.  C.  1914)  212  Fed.  529.  Where  a 
bankrupt  claimed  a  homestead  exemp- 
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tiott  at  the  time  of  filing  Ms  schedules 
and  as  a  part  thereof,  as  he  was  au- 
thorized to  do,  the  schedules  having 
been  filed  in  time,  his  claim  of  exemp- 
tion was  in  time.  Brandt  y.  Mayhew 
(1914)  218  Fed.  422,  134  G.  C.  A. 
210. 

If  the  bankrupt  makes  an  erroneous 
daim  to  property  mentioned  in  the 
schedule  as  being  exempt,  it  is  the  duty 
of  the  trustee  to  correct  or  disregard  it. 
In  re  Whetmore  (D.  O.  1869)  Fed. 
Gas.  No.  17.S08.  But  a  mere  claim 
made  by  a  bankrupt  to  his  trustee,  as- 
serting a  right  to  a  homestead  exemp- 
tion, but  not  incorporated  in  the  sched- 
ule nor  allowed  by  the  trustee  or  the 
court,  will  not  be  available  against  a 
purchaser  of  the  property  at  the  trus- 
tee's sale.  Steele  v.  Moody  (1875)  53 
Ala.  418. 

It  is  in  the  power  of  the  bankrupt  to 
waive  the  exemption,  and  he  will  gen- 
erally be  taken  to  have  done  so  if  he 
omits  to  set  up  the  claim  in  his  sched- 
ule, either  originally  or  by  seasonable 
amendment  In  re  Gerber  (1911)  186 
Fed.  693,  108  C.  0.  A.  511,  26  Am. 
Bankr.  Rep.  608;  In  re  Moran 
(D.  C.  1900)  l(fc  Fed.  901,  5  Am. 
Bankr.  Rep.  472;  In  re  Von  Kerm  (D. 
C.  1905)  135  Fed.  447,  14  Am.  Bankr. 
Rep.  403;  In  re  Harrington  (D.  G. 
1912)  200  Fed.  1010,  29  Am.  Bankr. 
Rep.  666. 

A  mortgagee  of  the  bankrupt  cannot 
set  up  the  latter's  rights  of  exemption 
in  the  mortgaged  property,  in  order  to 
validate     his     mortgage     against     the 
charge  that  it  constituted  a  preference 
or  a  fraudulent  conveyance.     Mitchell 
V.  Mitchell  (D.  0.  1906)  147  Fed.  280, 
17  Am.  Bankr.  Rep.  382;    Edmondson 
T.  Hyde  (O.   C.  1872)   Fed.  Oas.  No. 
4,2S5.     A   bankrupt's   wife,   after   his 
adjudication,  having  filed  a  declaration 
of  homestead  on  real  property  on  which 
they  had  been  living,  as  she  was  au- 
thorized to  do  by  the  state  law,  held  en- 
titled to  enforce  her  claim  in  the  bank- 
ruptcy proceedings.    Brandt  v.  Mayhew 
aOU)  218  Fed.  422,  134  C.  C.  A.  210. 
The  failure  of  the  bankrupt  to  claim 
his  exemptions  in  his  original  petition 
irill  not  be  taken  as'  a  waiver  of  his 
right  afterwards  to  claim  the  property 
which  is   exempt,    by    an    amendment 
properly     filed,     provided,     that     the 
amendment    can    be    allowed    without 
causing  any  loss  or  injury  to  persons 
vho  have  acquired  rights  in  the  prop- 
erty in  question  in  consequence  of  the 
bankrupt's  neglect  seasonably  to  assert 
Us  claims.    In  re  Fisher  (D.  0.  1905) 
142  Fed.  205,  15  Am.  Bankr.  Rep.  662; 
In  re  Herman  (D.  0.  1905)   140  Fed. 
7<S1,  15  Am.  Bankr.  Rep.  463;    In  re 
Moran  (D.  O.   1900)  105  Fed.  901,  5 
Am.  Bankr.  Rep.  472;   In  re  Kaufmann 
(D.  G.  1906)    142  Fed.  898,  16  Am. 
Bankr.  Rep.  118;    In  re  White  (D.  CS. 
1904)  128  Fed.   513,   11   Am.   Bankr. 
Hep..  556;   Goodman  v.  Curtis   (1909) 


174  Fed.  644,  98  0.  O.  A.  398,  23  Am. 
Bankr.  Rep.  504;  In  re  Lenters  (D. 
C.  1915)  225  Fed.  878;  In  re  Orum 
(D.  C.  1913)  221  Fed.  729.  An  amend- 
ment will  be  refused  where  it  is 
avowedly  sought  for  the  purpose  of 
preferring  certain  creditors  to  whom 
the  bankrupt  had  given  notes  contain- 
ing a  waiver  of  the  exemption  law. 
Moran  v.  King  (1901)  111  Fed.  730,  49 
O.  C.  A.  578,  7  Am.  Bankr.  Rep.  176; 
In  re  Merry  (D.  O.  1913)  201  Fed. 
369,  29  Am.  Bankr.  Rep.  829.  The 
bankruptcy  court  does  not  favor  the 
extension  by  amendment  of  exemptions 
of  the  bankrupt  where  such  extension 
will  work  solely  for  the  benefit  of  a 
creditor,  though  the  court  as  a  rule 
exercises  great  liberality  in  permitting 
amendments.  In  re  Merry  (D.  C. 
1913)  201  Fed.  369,  29  Am.  Bankr. 
Rep.  829. 

If  a  bankrupt,  instead  of  incorporat- 
ing a  claim  for  his  exemptions  in  his 
schedule,  goes  into  a  state  court  and 
there  sets  up  a  claim  and  has  the  ex- 
emption allowed,  he  will  not  be  entitled 
to  have  the  exemption  set  off  to  him 
by  the  trustee  in  bankruptcy  on  his 
filing  a  record  of  the  proceedings  in 
the  state  court  Gayle  v.  Randall 
(1882)  71  Ala.  469;  In  re  Nunn,  1  Nat. 
Bankr.  News,  427.  But  where  a  home- 
stead exemption  is  seasonably  claimed 
in  a  bankruptcy  proceeding,  it  may 
thereafter  be  perfected  under  the  state 
law,  if  the  claimant  proceeds  expedi- 
tiously. In  re  Bumham  (D.  O.  1913) 
202  Fed.  762. 

If  the  bankrupt  omits  to  daim  his 
exemptions  in  the  proceedings  in  bank- 
ruptcy, as  required  by  the  law,  but  al- 
lows the  trustee  to  sell  the  property, 
he  cannot  afterwards  assert  his  right  to 
it  as  exempt  in  a  proceeding  to  set 
aside  the  sale  or  in  a  suit  against  the 
purchaser.  In  re  Oderkirk  (D.  C. 
1900)  103  Fed.  779,  4  Am.  Bankr.  Rep. 
617;  In  re  Wunder  (D.  C.  1905)  133 
Fed.  821,  13  Am.  Bankr.  Rep.  701; 
Steele  v.  Moody  (1875)  53  Ala.  418,  16 
N.  B.  R.  558.  But  the  right  of  the 
bankrupt  to  the  property  exempted  by 
the  law  of  the  state  is  a  fixed  and  de- 
terminate right,  not  dependent  upon 
the  discretion  of  the  trustee,  and  where 
it  is  claimed  and  illegally  refused  be- 
fore the  trustee's  sale  of  the  property, 
it  may  be  asserted  against  the  proceeds 
of  the  property  while  in  the  hands  of 
the  court  for  distribution.  In  re  Jones 
(C.  C.  1871)  Fed.  Cas,  No.  7,445.  And 
see  In  re  Rodenhagen  (D.  C!.  1900)  2 
Nat  Bankr.  News,  674. 

Since  the  statute  expressly  grants  to 
an  involuntary  bankrupt  a  period  of 
ten  days  after  the  adju<^cation  in  which 
to  claim  his  exemptions,  if  such  claim 
is  made  before  the  expiration  of  the 
ten  days,  it  is  in  time,  and  the  bankrupt 
cannot  be  deprived  of  his  exemptions 
by  the  fact  that,  in  the  meantime,  the 
property  has  been  sold  and  converted 
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into  money  by  a  receiver  in  bankruptcy 
appointed  at  the  time  of  filing  the  peti* 
tion.  Lipman  v.  Stein  (1905)  134  Fed. 
235,  67  G.  C.  A.  17, 14  Am.  Bankr.  Rep. 
30;  In  re  Goddington  (D.  G.  1904)  126 
Fed.  891,  11  Am.  Bankr.  Rep.  122. 

While  the  bankrupt  must  claim  his 
exemption  as  prescribed  by  the  statute, 
a  severance  of  the  exempted  articles 
or  property  is  not  to  be  made  by  the 
debtor  before  adjudication,  but  by  the 
trustee  when  appointed;  and  the  val- 
uation of  exempt  property  is  to  be 
made  in  the  first  instance  by  the  trus- 
tee. The  bankruptcy  act,  while  al- 
lowing to  debtors  the  exemptions  pro- 
vided by  the  state  law,  itself  regulates 
the  manner  in  which  such  exemptions 
are  to  be  claimed,  set  apart,  and  award- 
ed. In  re  Friedrich  (1900)  100  Fed. 
284,  40  G.  G.  A.  378,  3  Am.  Bankr. 
Rep.  801;  Burke  ▼.  Guarantee  Title  & 
Trust  Go.  (1905)  134  Fed.  562,  67  O. 
G.  A.  486,  14  Am.  Bankr.  Rep.  31; 
Gowan  v.  Burchfield  (D.  O.  1910)  180 
Fed.  614. 

22.  Setting  apart  exempt  property.^ 

The  provision  of  the  statute  that  the 
trustee  ^hall  set  apart  the  bankrupt's 
exemptions  and  report  the  items  and 
estimated  value  thereof  is  mandatory 
and  these  duties  cannot  be  performed 
by  any  one  else.  An  agreement  be- 
tween a  bankrupt  and  his  creditors  that 
the  exemptions  shall  be  valued  and  al- 
lotted by  three  appraisers,  whose  de- 
cision shall  be  final  and  not  subject  to 
exception,  is  void,  and  an  order  made 
by  the  referee,  by  consent  of  parties, 
in  the  terms  of  such  agreement,  will 
be  set  aside.  In  re  Grimes  (D.  G. 
1899)  96  Fed.  529,  2  Am.  Bankr.  Rep. 
730. 

Where  a  claim  has  been  duly  and 
properly  made  for  the  exemption  al- 
lowed by  the  law  of  the  state,  the  trus- 
tee has  no  right  to  refuse  to  set  the 
property  apart.  If  he  sells  it,  the  court 
has  jurisdiction  to  award  the  proceeds 
to  the  bankrupt.  In  re  Finkelstein  (D. 
G.  1912)  192  Fed.  738,  27  Am.  Bankr. 
Rep.  229.  The  bankruptcy  court  has  no 
coAtrol  over  a  bankrupt's  exemption  for 
the  purpose  of  distributing  it  among 
creditors  holding  notes  waiving  the  ex- 
emption, and  will  pay  over  the  fund 
claimed  as  exempt  to  the  bankrupt  or 
some  one  duly  appointed  to  receive  it. 
In  re  Anderson  (D.  G.  1915)  224  Fed. 
790. 

The  determination  of  a  bankrupt's 
claim  to  a  homestead  exemption  by  the 
referee  before  the  appointment  of  a 
trustee,  though  informal  and  not  in  ac- 
cordance with  the  regular  course  of  pro- 
cedure, may  be  sanctioned  by  the  court 
in  the  exercise  of  its  equity  powers, 
where  it  appears  that  the  bankrupt  has 
no  property  except  that  claimed  as  ex- 
empt, so  that,  if  the  exemption  should 
be  allowed,  there  would  be  no  occasion 
for  the  appointment  of  a  trustee.  In  re 
W.  G.  Allen  &  Go.  (D.  G.  1904)  IS* 
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Fed.  620,  13  Am.  Bankr.  Rep.  518; 
Snalley  v.  lAUgenour  (1902)  30  Wash. 
307,  70  Pac.  786.  When  a  trustee  has 
been  appointed  and  qualified,  the  referee 
has  no  authority  to  set  apart  the  bank- 
rupt's exemptions,  nor  to  direct  the 
trustee  in  the  matter.  In  re  Peabody 
(D.  G.  1877)  16  N.  B.  R.  243,  Fed.  Gas. 
No.  10,866. 

The  trustee  has  no  right  to  demand 
from  the  bankrupt,  as  a  condition  upon 
his  delivering  to  him  the  property  claim- 
ed as  exempt  and  appraised  for  that 
purpose,  a  bond  of  indemnity,  and 
where,  upon  demand  and  refusal  of  such 
a  bond,  the  trustee  sells  the  property 
in  question,  the  bankrupt  may  claim  the 
amount  of  his  exemptions  from  the  pro- 
ceeds. In  re  Brown  (D.  G.  1899)  100 
Fed.  441,  4  Aul  Bankr.  Rep.  46. 

The  setting  apart  of  exempt  property 
to  the  bankrupt,  and  the  sale  of  real 
estate  in  which  a  homestead  is  claimed, 
if  indivisible,  should  always  be  done 
promptly,  and  the  referee  should  see 
that  this  is  done.  In  re  Brown  (D.  C. 
1915)  228  Fed.  533. 

If  exemptions  have  recently  been 
claimed  and  allowed  to  the  bankrupt  in 
proceedings  under  the  state  law,  it  is 
permissible  for  the  trustee  to  adopt  and 
sanction  the  allotment,  if  no  circum- 
stances of  fraud  or  mistake  appear.  In 
re  Vogler  (D.  G.  1873)  Fed.  Gas.  No. 
16,986.  See  In  re  WDson  (D.  G.  1900) 
101  Fed.  571,  4  Am.  Bankr.  Rep.  260. 
But  it  is  not  the  duty  of  the  trustee  to 
wait  until  exemptions  have  been  al- 
lowed and  set  apart  by  state  officers 
according  to  the  procedure  prescribed 
by  the  laws  of  the  state.  In  re  Gamp 
(D.  G.  1899)  91  Fed.  745, 1  Am.  Bankr. 
Rep.  165.  If  the  state  law  withholds 
the  exemption  from  the  bankrupt  un- 
til he  shall  have  complied  with  certain 
requirements  as  to  the  mode  of  claim- 
ing and  securing  its  allowance,  he  must 
pursue  the  same  course  before  he  can 
make  good  his  claim  to  the  exemptions 
in  the  bankruptcy  proceeding.  In  re 
Farish  (D.  G.  1868)  2  N.  B.  R.  168, 
Fed.  Gas.  No.  4,647;  In  re  Jackson  (D. 
G.  1869)  2  N.  B.  R.  508,  Fed.  Gas.  No. 
7,127. 

Property  exempted  in  the  bankruptcy 
court,  but  which  bankrupt  did  not  have 
set  aside  by  state  court  as  exempt,  held 
subject  to  a  fi.  fa.  levied  on  it  more 
than  three  years  after  the  adjudica- 
tion in  bankruptcy,  where  no  discharge 
had  been  granted  to  the  bankrupt. 
Baltimore  Bargain  House  v.  Busby 
(1915)  85  S.  E.  875,  143  Ga.  734.  A 
bankrupt,  to  whom  personalty  claimed 
as  exempt  has  been  set  apart,,  may 
thereafter  execute  and  file  for  record  a 
declaration  of  homestead,  as  required 
by  state  law,  and  have  the  same  set 
apart  as  exempt.  In  re  Xjehfeldt  (D. 
G.  1915)  225  Fed.  681. 

23.  —  Valuation,  selection,  and  de- 
livery of  property.^^rhe  trustee  in 
bankruptcy,  in  valuing  and  setting  apart 
the  exemptions  of  the  bankrupt,  should 
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conform  as  nearly  aa  may  be  to  the 
method  proyided  by  the  state  law  for 
that  purpose.  In  re  McCatchen  (D.  G. 
1900)  100  Fed.  779,  4  Am.  Bankr.  Rep. 
81;  In  re  Woodard  (D.  G.  1899)  96 
Fed.  955,  2  Am.  Bankr.  Rep.  692.  But 
compare  In  re  Lynch  (D.  G.  1900)  101 
Fed.  579,  4  Am.  Bankr.  Rep.  262. 
Where  the  state  statute  provides  that 
the  homestead  shall  be  appraised  by 
three  persons,  chosen  respectively  by 
the  debtor,  the  creditor,  and  the  officer 
holding  the  writ,  a  trustee  in  bankrupt- 
cy, when  a  claim  of  homestead  is  made 
by  the  bankrupt,  should  cause  the  prop- 
erty to  be  appraised  by  three  persons, 
one  named  by  himself,  one  by  the  bank- 
rapt,  and  one  by  the  creditors,  and  an 
appraisement  made  by  three  persons 
all  chosen  by  the  trustee,  the  bankrupt 
not  being  represented  in  their  selection, 
will  be  set  aside  on  objections  by  the 
latter,  and  a  new  appraisement  order- 
ed. In  re  McGutchen  (D.  G.  1900)  100 
Fed.  779,  4  Am.  Bankr.  Rep.  81.  But 
it  has  been  ruled  that  there  is  no  pro- 
vision of  the  bankruptcy  law  authoriz- 
ing the  valuation  by  appraisers  of  the 
property  claimed  by  the  bankrupt  as 
exempt,  and  that,  where  the  ap- 
praisers value  the  entire  estate  of  the 
bankrupt,  as  provided  by  law,  their  in- 
ventory is  not  binding  on  the  trustee  as 
respects  the  exempt  property  nor  can 
he  adopt  it  as  his  own.  In  re  Grimes 
(D.  C.  1899)  96  Fed.  529,  2  Am.  Bankr. 
Bep.  730.  And  see  In  re  Andrews  & 
Simonds  (D.  G.  1911)  193  Fed.  776, 
27  Am.  Bankr.  Rep.  116 ;  Bank  of  Nez 
Perce  v.  Rndel  (1912)  193  Fed.  917, 
113  C.  G.  A.  545,  28  Am.  Bankr.  Rep. 
69,  holding  that  the  time  and  manner  of 
setting  apart  the  bankrupt's  exemptions 
must  be  determined  by  and  in  accord- 
ance with  the  bankruptcy  act. 

Where  the  state  law  exempts  to  a 
debtor  personal  property  to  a  certain 
value,  "to  be  selected  by  him,"  the 
debtor,  on  being  adjudged  bankrupt,,  has 
the  right  to  select  specific  personal 
property,  to  that  value,  from  the  estate 
in  the  hands  of  his  trustee,  even  though 
the  property  is  not  divisible  without 
loss  nor  salable  except  as  a  whole.  In 
re  Grimes  (D.  G.  1899)  96  Fed.  529,  2 
Am.  Bankr.  Rep.  730.  On  the  other 
hand,  where  the  state  law  provides  that 
the  exempt  property  shall  be  selected 
by  the  debtor,  it  is  not  permissible  to 
^ow  the  bankrupt  to  select  a  trifling 
amount  of  personal  property  and  re- 
ceive the  entire  difference  in  cash  from 
the  trustee.  In  re  Woodard  (D.  G. 
1899)  95  Fed.  955,  2  Am.  Bankr.  Rep. 
092.  But  when  property  claimed  by  the 
bankrupt  as  exempt  has  been  sold  by 
the  trustee,  the  exemption  should  be 
set  apart  out  of  the  proceeds  of  the 
sale.  In  re  Park  (D.  G.  1900)  102  Fed. 
602,  4  Am.  Bankr.  Rep.  432. 

A  mistake  made  by  the  trustee  in 
▼alning  or  setting  off  the  property  may 
be  corrected  by  amendment,  or  by  a  re- 
vahiation  of  the  property,  where  that 


is  the  proper  coarse.  Brady  v.  Brady 
(1883)  71  Ga.  71.  Where  a  trustee  in 
bankruptcy,  in  setting  off  to  the  bank- 
rupt the  property  claimed  as  his  home- 
stead, has  adopted  the  value  placed  up- 
on it  by  appraisers  fifteen  years  before, 
when  it  was  allotted  to  the  bankrupt  as 
a  homestead  under  process  of  a  state 
court,  but  it  appears  that  the  property 
has  since  increased  in  value  beyond  the 
amount  allowed  as  exempt  by  the  laws 
of  the  state,  the  court  of  bankruptcy 
wiU  direct  the  trustee  to  re- value  the 
property  and  set  apart  to  the  bank- 
rupt so  much  thereof  as  shall  not  ex- 
ceed in  value  the  amount  so  allowed. 
In  re  McBryde  (D.  G.  1899)  99  Fed. 
686,  3  Am.  Bankr.  Rep.  729. 

When  the  trustee  has  set  apart  the 
property  to  be  allowed  as  exempt  and 
made  report  of  his  doings,  and  his  ac- 
tion is  either  approved  by  the  court  or 
passes  without  exceptions  being  taken, 
it  is  then  his  further  duty  to  deliver 
the  possession  to  the  bankrupt.  In  re 
Soper  (D.  G.  1909)  173  Fed.  116,  22 
Am.  Bankr.  Rep.  868.  But  he  is  not 
authorized  to  dispense  with  the  require- 
ments of  the  statute  and  simply  pay  the 
bankrupt  a  sum  of  money  equivalent  to 
the  value  of  the  exemptions,  where  no 
proper  steps  have  been  taken  to  select 
and  set  apart  the  exempt  property,  and 
especially  where  it  does  not  appear  that 
the  money  was  placed  in  a  designated 
depository  and  drawn  out  according  to 
the  rules  in  bankruptcy.  In  re  Hoyt 
(D.  G.  1903)  119  Fed.  987,  9  Am. 
Bankr.  Rep.  574. 

The  bankrupt  is  entitled  to  receive 
the  full  amount  of  his  exemption,  and  it 
cannot  be  diminished  by  deducting  from 
it  any  costs  and  expenses  made  in  the 
proceedings,  even  the  necessary  cost  of 
selling  perishable  property.  In  re  Le 
Vay  (D.  G.  1903)  125  Fed.  990,  11  Am. 
Bankr.  Rep.  114;  In  re  Hopkins  (D.  G. 
1900)  103  Fed.  781,  4  Am.  Bankr.  Rep. 
619.  But  storage  charges  on  the  spe- 
cific property,  pending  its  delivery  to 
the  bankrupt,  may  be  deducted.  In  re 
Grimes  (D.  G.  1899)  96  Fed.  529,  2 
Am.  Bankr.  Rep.  730. 

24.  —  Report,  exceptions,  and  con- 
firmations-General Order  in  Bankrupt- 
cy No.  17  (post,  f  9614),  providing  that 
*'the  trustee  shall  make  report  to  the 
court  within  twenty  days  after  receiv- 
ing the  notice  of  his  appointment,  of 
the  articles  set  off  to  the  bankrupt  by 
him,  with  the  estimated  value  of  each 
article,"  requires  a  specification  of  items 
and  a  separate  appraisal  of  the  prop- 
erty set  apart  to  the  bankrupt.  And 
under  the  laws  of  Pennsylvania,  a  trus- 
tee in  bankruptcy,  in  setting  aside  as 
exempt  household  goods  and  book  ac- 
counts, must  itemize  them '  and  value 
each  item  separately.  In  re  Manning 
(D.  G.  1902)  112  Fed.  948,  7  Am. 
Bankr.  Rep.  571.  The  time  thus  lim- 
ited may  be  extended  by  the  court  for 
good  cause  shown,  and  leave  given  to 
the  trustee  to  make  a  later  or  further 
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report.  In  re  Shields  (D.  G.  1868)  1 
N.  B.  R.  603,  Fed.  Gas.  No.  12,785. 

The  mere  setting  apart  by  the  trustee 
in  bankruptcy  of  exempt  property  to 
the  bankrupt,  as  required  by  section  47, 
par.  11  (post,  §  9631),  is  not  an  ad- 
judication. Seedis  y.  First  Nat  Bank 
of  CUfton  (Tex.  (5iv.  App.  1914)  168 
S.  W.  445.  The  decision  of  the  court 
of  bankruptcy  on  the  allowance  of  ex- 
emptions to  the  bankrupt  and  excep- 
tions thereto  will  be  accepted  as  conclu- 
sive by  the  state  courts.  Morton  v. 
Jones  (1910)  136  Ky.  797,  125  S.  W. 
247;  McKinley  v.  Morgan  (1905)  36 
Wash.  561,  79  Pac.  45.  The  action  of 
the  court  of  bankruptcy  on  the  trus- 
tee's report  cannot  be  impeached  col- 
laterally, and  if  it  wrongfully  allows  and 
sets  apart  to  the  bankrupt  property 
which  he  claims  as  exempt,  the  remedy 
is  not  in  the  state  courts.  Brengle  ▼. 
Richardson's  Adm'r  (1884)  78  Va.  406; 
Brady  v.  Brady  (1883)  71  Ga.  71. 

A  judgment  of  the  bankruptcy  court, 
netting  apart  mortgaged  property  as  a 
homestead,  held  conclusive  on  the  par- 
ties to  an  action  to  foreclose  the  mort- 
gage, where  the  debt  secured  was  duly 
scheduled,  and  plaintiff  appeared  and 
objected  to  its  being  set  apart.  Mc- 
Curry  v.  Sledge  (Okl.  1915)  149  P. 
1124.  A  creditor  not  a  party  to  the 
debtor's  bankruptcy  proceedings  was 
not  bound  by  the  decree  of  the  federal 
court  setting  aside  to  the  bankrupt  and 
his  wife  certain  lands  as  a  homestead. 
Bogart  V.  Cowboy  State  Bank  &  Trust 
Co.  (Tex.  Civ.  App.  1916)  182  S.  W. 
678. 

The  action  of  the  trustee  in  bank- 
ruptcy, in  allotting  to  the  bankrupt  the 
property  exempt  under  the  state  law, 
may  be  excepted  to  and  the  propriety 
of  his  action,  either  as  to  whether  the 
exemption  was  lawful  or  whether  too 
much  or  too  little  was  set  apart,  may 
be  finally  determined  by  the  bankruptcy 
courts.  In  re  Cheatham  (D.  C.  1914) 
210  Fed.  370.  If  the  bankrupt  is  dis- 
satisfied with  the  allowance  made  by  the 
trustee,  he  may  except  to  the  latter's 
decision  and  have  the  question  heard  by 
the  referee,  and  if  necessary  certified 
to  the  court.  In  re  Sloan  (D.  G.  1905) 
135  Fed.  873,  14  Am.  Bankr.  Rep.  435; 
Richardson  v.  Trubey  (1911)  250  IlL 
577,  95  N.  E.  971;  In  re  Pryor  (D.  G. 
1868)  Fed.  Cas.  No.  11,457;  In  re 
ThieU  (D.  C.  1868)  Fed.  Cas.  No.  13,- 
S82;  In  re  Smith  (D.  C.  1899)  93  Fed. 
791,  2  Am.  Bankr.  Rep.  190.  Any  cred- 
itor may  take  exceptions  to  the  de- 
termination of  the  trustee  within  twen- 
ty days  after  the  filing  of  the  report, 
McGahan  v.  Anderson  (1902)  113  Fed. 
115,  51  G.  G.  A.  92,  7  Am.  Bankr.  Rep, 
641;  B.*  B.  Taylor  Go.  v.  Williams 
(Ga.  1913)  77  S.  B.  386.  To  be  entitled 
to  take  exceptions,  it  is  not  necessary 
that  the  crecUtor  should  be  armed  with 
any  process.  In  re  Campbell  (D.  C. 
1903)  124  Fed.  417,  10  Am.  Bankr. 
Rep.  723.     The  trustee,  on  behalf  of 
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all  the  creditors,  may  object  to  the 
bankrupt's  claim  of  exemptions,  or  take 
exceptions  to  the  decision  of  the  referee 
thereon.  In  re  Rice  (D.  G.  1908)  164 
Fed.  589,  21  Am.  Bankr.  Rep.  202. 

Where  a  bankrupt,  before  confirma- 
tion of  a  homestead  exemption  allow- 
ance, required  by  general  order  No.  17 
(post,  I  9614),  assigned  the  same  to  a 
creditor,  and  after  objections  filed  by 
other  creditors  moved  to  amend  his 
schedules  so  as  to  withdraw  his  appli- 
cation for  a  homestead  exemption,  the 
application  was  properly  allowed.  In 
re  Herrin  &  West  (D.  G.  1914)  215 
Fed.  250.  Creditors  of  bankrupt  hus- 
band and  wife,  who  failed  to  object  to 
improper  allowance  in  lieu  of  home- 
stead to  the  husband,  held  not  preclud- 
ed from  objecting  to  a 'similar  allow- 
ance to  the  wife.  In  re  Grum  (D.  C. 
1913)  221  Fed.  729. 

Though  exceptions  should  be  taken 
within  the  limited  time  of  20  days,  it 
is  in  the  discretion  of  the  court  to  con- 
sider objections  presented  by  creditors 
after  the  expiration  of  that  time,  in 
cases  of  fraud  or  mistake  or  for  other 
good  cause.  In  re  Perdue  (D.  G.  1868) 
2  N.  B.  R.  183,  Fed.  Gas.  No.  10,975. 
But  compare  In  re  Cotton  &  Preston 
(D.  G.  1910)  183  Fed.  190,  25  Am. 
Bankr.  Rep.  532.  And  see  In  re  Gain- 
ey  (D.  G.  1869)  2  N.  B.  R,  525,  Fed. 
Cas.  No.  5,181.  Where  the  trustee  has 
not  filed  his  report  within  the  time  lim- 
ited for  that  purpose,  creditors  are  not 
bound  to  except  to  the  same  within 
twenty  days  after  its  filing.  In  re  Pea- 
body  (D.  G.  1877)  16  N.  B.  R.  243, 
Fed.  Cas.  No.  10,866.  A  creditor  seek- 
ing to  present  objections  after  the  time 
limited  must  excuse  his  delay  and  clear 
himself  of  the  imputation  of  laches.  In 
re  Reese  (D.  C.  1902)  115  Fed.  998, 
8  Am.  Bankr.  Rep.  411. 

Where  an  insolvent  is.  adjudged  a 
bankrupt  on  his  voluntary  petition,  and 
a  trustee  sets  aside  property  as  ex- 
empt and  files  his  report,  to  which  no 
exception  is  taken,  the  bankrupt  may 
assign  the  property,  in  good  faith,  for 
pre-existing  debts,  though  made  within 
the  20  days  allowed,  under  general  or- 
der in  bankruptcy  No.  17  (post,  f 
9614),  in  which  to  file  exceptions.  B. 
B.  Taylor  Co.  v.  Williams  (1913)  77 
.  S.  E.  386,  139  Ga.  581. 

An  exception  to  the  Allowance  of  ex- 
emptions to  a  bankrupt  is  not  strict- 
ly speaking  a  pleading,  and  the  want 
of  a  verification  is  not  a  jurisdictional 
defect.  In  re  Campbell  (D.  C.  1903) 
124  Fed.  417,  10  Am.  Bankr.  Rep.  723. 

Where  the  bankrupt  makes  out  a 
prima  facie  case  in  support  of  his  claim 
of  exemptions,  the  burden  is  on  the  ob- 
jecting creditors  to  show  that  he  is  not 
entitled  to  what  he  demands.  In  re 
Rippa  (D.  G.  1909)  180  Fed.  603;  In 
re  Grimes  (D.  X3.  1899)  94  Fed.  800, 
2  Am.  Bankr.  Rep.  160.  CONTRA, 
that  the  burden  is  on  the  bankrupt  to 
prove  his  right  to  the  exemptions 
claimed,  by  conclusive  evidence,  see  In 


Ch.3) 


BANKRUPTCY  (|  ^ 


§  9590 


re  Rainwater  (D.  G.  1911)  191  Fed. 
738,  25  Am.  Bankr.  Rep.  419;  In  re 
GampbeU  (D.  C.  1903)  124  Fed.  417, 
10  Am.  Bankr.  Rep.  723., 

On  hearing  exceptions  to  the  allow- 
ance of  exemptions  to  a  bankrupt,  the 
court  will  not  enter  upon  an  inquiry  as 
to  whether  he  has  made  a  fraudulent 
cooveyance  such  as  would  bar  his  right 
to  a  discharge.  In  re  W.  C.  Allen  & 
Co,  (D.  C.  1904)  134  Fed.  620,  13  Am. 
Bankr.  Rep.  518.  Rulings  of  the  ref- 
eree on  questions  of  fact  in  allowing 
exemptions  will  not  be  reversed  unless 
clearly  erroneous.  In  re  Rutland  Gro- 
cery Co.  (D.  C.  1911)  189  Fed.  766, 
26  Am.  Bankr.  Rep.  942. 

25.  Sale  of  property  and  allowance 
•f  exemptiona  out  of  proceeds^— Where 
the  law  of  the  state  exempts  to  the 
debtor  personal  property  to  a  certain 
value,  "to  be  selected  by  him,"  the 
debtor,  on  being  adjudged  bankrupt  has 
the  right  to  select  specific  personal 
property  to  that  value  from  the  estate 
in  the  hands  of  his  trustee,  and  al- 
though his  personal  estate  consists  of 
a  stock  of  goods  not  divisible  without 
loss,  nor  salable  except  as  a  whole, 
yet  the  court  cannot  order  the  trustee 
to  sell  the  whole  stock  and  pay  the 
bankrupt  the  value  of  his  exemptions 
oat  of  the  proceeds.  In  re  Grimes  (D. 
C.  1899)  96  Fed.  529,  2  Am.  Bankr. 
Rep.  730;  In  re  Shrimer  (D.  C.  1916) 
228  Fed.  794;  In  re  Crum  (D.  C.  1913) 
221  Fed.  729.  Where  the  exemption 
law  of  the  state  does  not  exempt  mon- 
ey, or  any  sum  in  money,  but  only 
property  to  a  certain  value,  the  trus- 
tee has  no  right,  where  the  bankrupt's 
property  has  been  seized  and  sold  un- 
der execution  and  distress  for  rent, 
leaving  him  no  property  to  claim  as 
exempt,  to  allow  money,  the  proceeds 
of  debts  due  to  the  bankrupt,  for  the 
purpose  of  making  good  the  property 
which  would  have  been  exempted  if  it 
had  not  been  sold.  In  re  Lawson  (D. 
C.  1868)  2  N.  B.  R.  54,  Fed.  Gas.  No. 
8.149. 

Though  the  statute  requires  a  debtor 
to  select  the  specific  personal  property 
which  he  claims  as  exempt,  a  court  of 
bankruptcy  is  not  boimd  to  require 
such  selection,  and  where  it  is  to  the 
best  interest  of  all  concerned,  or  where, 
by  reason  of  its  being  mortgaged,  spe- 
cific property  cannot  be  selected  and 
set  apart  as  exempt,  it  may  properly 
permit  such  property  to  be  sold  as  an 
entirety  by  the  trustee,  and  award  the 
bankrupt  his  exemption  from  the  pro- 
ceeds. In  re  Kane  (1904)  127  Fed. 
552,  62  C.  C.  A.  616,  11  Am.  Bankr. 
Rep.  533. 

If  the  trustee  takes  the  goods  select- 
ed by  the  bankrupt  and  mixes  them 
with  others  and  sells  the  whole  indis- 
criminately, the  bankrupt  will  not  be 
entitled  to  claim  out  of  the  proceeds  the 
maximum  value  allowed  by  the  exemp- 
tion law,  but  only  the  price  brought  by 
the  specific  goods  which  he  had  select- 
ed.  In  re  Arnold  (D.  C.  1909)  169  Fed. 


1000,  22  Am.  Bankr.  Rep.  392;  In  re 
Friend  (C.  C.  1877)  Fed.  Gas.  No. 
5,120.  If  the  bankrupt,  after  making 
the  selection,  allows  the  selected  arti- 
cles to  be  sold  with  the  rest,  by  an 
agreement  to  that  effect  with  his  trus- 
tee, that  course  being  for  the  benefit 
of  the  estate,  in  that  it  makes  the 
stock  as  a  whole  more  salable,  the 
trustee  should  allow  to  the  bankrupt, 
as  his  exemption,  out  of  the  proceeds 
of  the  sale,  a  sum  of  money  equal  to 
the  value  of  the  goods  originally  se- 
lected. In  re  Richard  (D.  G.  1899)  94 
Fed.  633,  2  Am.  Bankr.  Rep.  506;  In 
re  Hutchinson  (D.  G.  1912)  197  Fed. 
1021,  28  Am.  Bankr.  Rep.  405;  In  re 
Hargraves  (D.  G.  1907)  160  Fed.  758, 
20  Am.  Bankr.  Rep.  186;  In  re  Renda 
(D.  G.  1906)  149  Fed.  614,  17  Am. 
Bankr.  Rep.  521.  Where  personal 
property  which  the  bankrupt  was  en- 
titled to  claim  as  exempt  was  sold,  on 
his  request  that  cash  should  be  allow- 
ed him  instead  of  the  property,  he 
should  be  charged  with  his  percentage 
of  the  difference  between  the  proceeds 
of  the  property  and  its  appraised  value 
as  against  the  amount  of  his  exemp- 
tions. In  re  Ansley  Bros.  (D.  G.  1007) 
153  Fed.  983,  18  Am.  Bankr.  Rep.  457. 
But  under  the  laws  of  Pennsylvania, 
the  trustee  cannot  set  apart  as  ex- 
empt cash  out  of  the  proceeds  of  a 
future  sale  of  the  bankrupt's  personal 
property.  In  re  Manning  (D.  C.  1902) 
112  Fed.  948,  7  Am.  Bankr.  Rep.  571. 

If,  before  the  appointment  of  a  trus- 
tee, the  property  has  come  into  the 
hands  of  a  receiver  in  bankruptcy,  who 
proposes  to  Sell  the  same,  the  proper 
course  is  for  the  court  to  direct  the  re- 
ceiver to  set  aside  the  specific  property 
which  the  bankrupt  claims  as  exempt, 
to  await  the  determination  of  his  claim. 
In  re  N.  Shaffer  &  Son  (D.  G.  1904) 
128  Fed.  986,  11  Am.  Bankr.  Rep.  717; 
In  re  Joyce  (D.  G.  1904)  128  Fed.  985, 
11  Am.  Bankr.  Rep.  716.  But  if  the 
receiver  has  sold  the  property  (as  be- 
ing perishable  or  for  other  good  rea- 
sons) before  the  appointment  of  a  trus- 
tee, and  the  bankrupt  has  'duly  made 
his  claim  for  his  exemptions,  it  will  be 
his  right  to  receive  the  proper  amount 
out  of  the  proceeds  of  the  sale.  In  re 
Zack  (D.  G.  1912)  196  Fed.  909,  28 
Am.  Bankr.  Rep.  138;  In  re  Le  Vay 
(D.  G.  1903)  125  Fed.  990,  11  Am. 
Bankr.  Rep.  114;  In  re  Raskin  (D.  G. 
1901)  109  Fed.  789.  6  Am.  Bankr.  Rep. 
485;  In  re  Bolinger  (D.  C.  1001)  108 
Fed.  374,  6  Am.  Bankr.  Rep.  171;  In 
re  Sloan  (D.  G.  1905)  135  Fed.  873, 
14  Am.  Bnnkr.  Rep.  4«>5. 

Where  the  state  law  does  not  give 
the  debtor  the  right  to  select  specific 
property  as  exempt,  but  fixes  the  value 
in  money  of  the  exemption  to  be  allow- 
ed, if  the  property  in  the  hands  of  the 
trustee  is  not  capable  of  division  inta 
parts  without  injury  to  the  whole,  or 
if  it  is  of  such  a  nature  that  it  cannot 
advantageously  be  sold  except  as  a 
whole,  the  court  may  order  a  sale  of 
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the  whole  and  an  allowance  to  the 
bankrupt  of  the  value  of  his  statutory 
exemption  to  be  paid  to  him  out  of  the 
proceeds.  In  re  Yeager  (D.  C.  1910) 
182  Fed.  951,  25  Am.  Bankr.  Rep.  51; 
In  re  Diller  (D.  O.  1900)  100  Fed. 
931,  4  Am.  Bankr.  Rep.  45;  In  re 
Beede  (D.  C.  1879)  19  N.  B.  R.  68, 
Fed.  Cas.  No.  1,226;  In  re  Poleman 
(D.  C.  1874)  Fed.  Cas.  No.  11,247. 

Where  a  bankrupt's  exemption  allow- 
ed by  the  state  law  for  the  benefit  of 
his  family  will  be  defeated  unless  its 
allowance  be  made  in  cash  out  of  the 
proceeds  of  a  sale,  it  will,  if  practicable, 
be  ordered  paid  out  of  such  proceeds. 
In  re  Luby  (D.  C.  1907)  156  Fed.  659, 
18  Am.  Bankr.  Rep.  801. 

Where  a  bankrupt  claims  the  proper- 
ty on  which  he  resides  as  a  homestead, 
but  it  is  alleged  that  it  exceeds  in  value 
the  limit  fixed  by  the  homestead  law 
of  the  state,  and  the  evidence  on  the 
subject  of  value  is  conflicting,  or  re- 
sponsible parties  offer  to  bid  a  larger 
sum  for  the  property,  the  proper 
course  is  to  order  the  property  sold  by 
the  trustee  at  public  sale  after  due  ad- 
vertisement. At  such  sale,  the  bank- 
rupt will  be  considered  as  bidding  the 
amount  fixed  by  the  statute  as  the 
maximum  value  of  a  homestead  exemp- 
tion, and  it  will  be  knocked  down  to 
him  at  that  price  if  no  better  offer  is 
made.  But  if  the  property  brings  more 
than  that  amount,  the  bankrupt  will  be 
allotted  a  sum  of  money,  out  of  the 
proceeds,  equal  to  the  value  of  a  home- 
stead exemption  under  the  statute,  and 
this  will  be  considered  as  his  exemp- 
tion. In  re  Lynch  (D.  C.  1900)  101 
Fed.  579,  4  Am.  Bankr.  Rep.  262;  In 
re  Watson  (D.  C.  1869)  2  N.  B.  R. 
570,  Fed.  Cas.  No.  17,271;  Bank  of 
Nez  Perce  v.  Pindel  (C.  C.  A.  1912) 
193  Fod.  917,  28  Am.  Bankr.  Rep.  69; 
In  re  Paramore  &  Ricks  (D.  C.  1907) 
156  Fed.  208,  19  Am.  Bankr.  Rep.  126. 
And  see  Dunlap  Hardware  Co.  v.  Hud- 
dleston  (C.  C.  A.  1909)  167  Fed.  433, 
21  Am.  Bankr.  Rep.  731;  Smith  v. 
Thompson. (1914)  213  Fed.  335,  129 
C.  C.  A.  637;  In  re  Crum  (D.  C.  1913) 
221  Fed.  729. 

Where  a  mortgage,  recognized  as 
valid  in  the  bankruptcy  proceedings, 
covers  an  undivided  fractional  part  of 
the  real  estate  out  of  which  the  bank- 
rupt claims  his  homestead  exemption, 
the  court  will  not  order  the  trustee  to 
partition  the  land  as  between  the  bank- 
rupt and  the  mortgagee,  and  set  apart 
to  the  former  a  designated  portion  to 
be  held  by  him  as  his  homestead  in 
severalty  and  free  from  the  mortgage, 
as  this  would  change,  and  might  impair, 
the  security  of  the  mortgagee.  But  the 
bankrupt  may  apply  for  an  order  to 
sell  portions  of  the  land  not  actually 
occupied  as  a  homestead,  and  apply  the 
proceeds  in  payment  of  the  mortgage. 
In  re  Thomas  (D.  C.  1899)  96  Fed. 
828,  3  Am.  Bankr.  Rep.  99.  Upon  the 
sale  of  a  homestead  set  apart  to  a 
bankrupt  to  satisfy  a  purchase-money 
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lien,  any  surplus  should  be  paid  to  the 
bankrupt  Sheridan  State  Bank  ▼• 
RoweU  (D.  C.  1914)  212  Fed.  629. 

26.  Exemptiona  In  partnership  cases, 

—A  partnership  cannot  be  a  "head  of  a 
family"  or  a  "housekeeper,"  within  the 
meaning  of  these  and  similar  terms  us- 
ed in  the  state  exemption  laws,  and 
therefore  cannot,  as  such,  claim  exemp- 
tions out  of  the  firm  assets.  In  re 
Lentz  (D.  0.  1899)  97  Fed.  486;  In 
re  Smith  (C.  C.  &  D.  C.  1874)  Fed. 
Cas.  No.  12,979. 

Where  the  individual  members  of  a 
bankrupt  partnership  claim  the  right 
to  receive,  each  for  himself,  the  stat- 
utory exemption  out  of  the  assets  of 
the  firm,  there  being  no  individual  es- 
tates sufficient  to  yield  the  amount  al- 
lowed as  exempt,  the  court  of  bank- 
ruptcy will  follow  the  rule  established 
by  the  decisions  of  the  highest  court  of 
the  state,  if  any  have  been  rendered. 
In  re  Beauchamp  (D.  C.  1900)  101 
Fed.  106,  4  Am.  Bankr.  Rep.  151;  In 
re  Camp  (D.  O.  1899)  91  Fed.  745.  1 
Am.  Bankr.  Rep.  165;  In  re  Stevenson 
(D.  C.  1899)  93  Fed.  789,  2  Am.  Bankr. 
Rep.  230.  If  no  rule  has  been  thus 
established  in  the  particular  state,  the 
individual  partners  are  not  entitled  to 
exemptions  out  of  the  partnership 
property,  unless  there  should  be  a  sur- 
plus after  paying  all  firm  debts.  Jen- 
nings V.  Stannus  (1911)  191  Fed.  347, 
112  C.  C.  A.  91,  27  Am.  Bankr.  Rep. 
884;  In  re  Scheier  (D.  C.  1911)  188 
Fed.  744,  26  Am.  Bankr.  Rep.  739; 
In  re  Beauchamp  (D.  O.  1900)  101 
Fed.  106,  4  Am.  Bankr.  Rep.  151. 

In  case  of  the  bankruptcy  of  a  part- 
nership, where  the  individual  partners 
have  no  separate  estates,  but  there  are 
assets  of  the  firm  in  bankruptcy,  each 
partner  is  held  entitled  to  receive,  out 
of  the  partnership  assets,  the  exemp- 
tion allowed  by  law,  under  the  statutes 
of  the  following  states,  as  construed 
and  applied  by  the  courts  of  bankrupt- 
cy: North  Carolina.  In  re  Gartner 
Hancock  Lumber  Co.  (C.  O.  1909)  173 
Fed.  153,  22  Am.  Bankr.  Rep.  898; 
In  re  Seabolt  (D.  C.  1902)  113  Fed. 
766,  8  Am.  Bankr.  Rep.  57;  In  re 
Stevenson  (D.  C.  1899)  93  Fed.  789, 
2  Am.  Bankr.  Rep.  230;  In  re  Grimes 
(D.  C.  1899)  94  Fed.  800,  2  Am.  Bankr. 
Rep.  160;  In  re  Duguid  (D.  C.  1900) 
100  Fed.  274.  3  Am.  Bankr.  Rep.  794; 
In  re  Wilson  (D.  O.  1900)  101  Fed, 
571,  4  Am.  Bankr.  Rep.  260.  Georgia. 
In  re  Rutland  Grocery  Co.  (D.  C.  1911) 
189  Fed.  765,  28  Am.  Bankr.  Rep.  942; 
In  re  Camp  (D.  C.  1899)  91  Fed. 
74r»,  1  Am.  Bankr.  Rep.  165.  Wiscon- 
sin. In  re  Zimmerman  (D.  C.  1913) 
202  Fed.  812;  In  re  Friedrich  (1900) 
100  Fed.  284,  40  O.  C.  A.  378,  3  Am. 
Bankr.  Rep.  801;  In  re  Friederick 
(D.  C.  1899)  95  Fed.  282;  Ex  parte 
Robinson  (C.  O.  1876)  Fed.  Cas.  No. 
11,933.  Missouri.  In  re  Young  (D. 
0.  1869)  3  N.  B.  R.  440,  Fed.  Cas.  No. 
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18,148;  In  re  Richardson  (D.  O.  1874) 
U  N.  B.  R.  114,  Fed.  Cas.  No.  11,77«. 
New  York.  Stewart  v.  Brown  (1867) 
37  N.  Y.  350,  83  Am.  Dec.  678.  Michi- 
gan. In  re  Andrews  &  Simonds  (D.  C. 
1911)  1»8  Fed.  776,  27  Am.  Bankr. 
Rep.  116;  In  re  Parks  (D.  0.  1874) 
9  N.  B.  B.  270,  Fed.  Gaa.  No.  10,765. 

In  the  following  states,  the  indiyidual 
members  of  a  bankrupt  partnership  are 
not  entitled  to  claim  any  separate  ex- 
emption out  of  the  partnership  assets: 
Ohio.    In  re  Tonne  (D.  C.  1875)  13  N. 

B.  R.  170,  Fed.  Gas.  No.  14,095;  In 
re  Rosenbaum,  1  Nat  Bankr.  News, 
541.  South  Dakota.  In  re  Abrams 
(D.  C.  1912)  193  Fed.  271;  In  re  Novak 
(D.  C.  1907)  150  Fed.  602,  18  Am. 
Bankr.  Rep.  236;  In  re  Lentz  (D.  O. 
1899)  97  Fed.  486;  In  re  I.  S.  Vicker- 
man  &  Co.  (D.  C.  1912)  199  Fed.  589, 
29  Am.  Bankr.  Hep.  298.  Compare  In 
re  McKercher,  8  N.  B.  R.  409.  Penn- 
sylvania.    In  re  Prince  &  Walter  (D. 

C.  1904)  131  Fed.  546,  12  Am.  Bankr. 
Rep.  675;  In  re  Hafer  (D.  C.  1868)  1 
N.  B.  R.  547,  Fed.  Cas.  No.  5,896.  Ar- 
kansas.  In  re  Head  (D.  C.  1902)  114 
Fed.  489,  7  Am.  Bankr.  Rep.  556; 
In  re  Meriwether  (D.  O.  1901)  107 
Fed.  102,  5  Am.  Bankr.  Rep.  435; 
In  re  Handlin  (C.  C.  1875)  Fed.  Cas. 
No.  6,018.  Alabama.  In  re  McCrary 
Bros.  (D.  C.  1909)  169  Fed.  485,  22 
Am.  Bankr.  Rep.  161.  New  Jersey. 
In  re  Demarest  (D.  C.  1901)  110  Fed. 
638,  6  Am.  Bankr.  Rep.  232.  Ver- 
mont In  ro  Mosier  (D.  O.  1901)  112 
Fed.  138,  7  Am.  Bankr.  Rep.  268. 
Washington.  Jennings  t.  Stannus 
(1911)  191  Fed.  347,  112  O.  C.  A.  91, 
27  Am.  Bankr.  Rep.  384.  Mississippi 
In  re  EL  W.  Bnndy  &  Co.  (D.  O.  1914) 
218  Fed.  711. 

A  partner  having  an  equal  interest 
with  his  copartner  in  the  firm  proper- 
ty is  entitled  to  claim  his  statutory  ex- 
emption therefrom,  in  case  of  the  bank- 
mptey  of  the  firm,  although  the  amount 
contributed  by  him  to  the  capital  of  the 
firm  was  less  than  the  amount  of  such 
exemption.  In  re  Grimes  (D.  C.  1899) 
04  Fed.  800,  2  Am.  Bankr.  Rep.  160. 
But  compare  In  re  Rutland  Grocery 
Co.  (D.  C.  1911)  189  Fed.  765,  26  Am. 
Bankr.  Rep.  942. 

A  surviving  partner  may  have  his 
personal  exemption  set  apart  to  him 
out  of  the  partnership  effects  with  the 
consent  of  the  administrator  of  de- 
ceased partner.  In  re  Seabolt  (D.  C. 
1902)  113  Fed.  766,  8  Am.  Bankr.  Rep. 
57;  In  re  Dinglehoef  (D.  C.  1901)  109 
Fed.  866,  6  Am.  Bankr.  Rep.  242. 

Where  a  firm  consists  of  several  part- 
ners, aU  must  consent  to  the  allowance 
of  exemptions  out  of  the  firm  proper- 


ty, and  if  any  object,  it  cannot  be  done. 
In  re  J.  M.  Monroe  &  Co.  (D.  C.  1907) 
156  Fed.  216,  19  Am.  Bankr.  Rep.  255. 

A  partner  cannot  be  allowed  an  ex- 
emption out  of  the  firm's  property  un- 
less it  appears  that  he  has  no  individ- 
ual estate  out  of  which  to  claim  and  re- 
ceive the  exemption.  In  re  Steed  (D. 
C.  1901)  107  Fed.  682,  6  Am.  Bankr. 
Rep.  73. 

To  be  entitled  to  daim  his  individual 
exemption  out  of  assets  of  a  firm  in 
bankruptcy,  the  claimant  must  estab- 
lish his  status  as  a  member  of  the  firm. 
In  re  E.  M.  Fowler  &  Co.  (D.  C.  1906) 
145  Fed.  270,  16  Am.  Bankr.  Rep.  580; 
In  re  Wilson  (D.  C.  1900)  101  Fed. 
571,  4  Am.  Bankr.  Rep.  260;  In  re  W. 
J.  Floyd  &  Co.  (D.  C.  1907)  154  Fed. 
757,  18  Am.  Bankr.  Rep.  827.  An  al- 
leged partner  who  escapes  adjudication 
on  the  ground  of  his  oeing  an  infant 
cannot  claim  exemptions  as  a  partner. 
In  re  Ellenbecker  (D.  C.  1913)  205  Fed. 
396,  30  Am.  Bankr.  Rep.  537. 

One  is  not  deprived  of  his  right  to  ex- 
emptions by  the  mere  fact  that  he  has 
conducted  his  business  under  a  name 
indicating  that  it  was  owned  by  a  firm 
or  a  corporation,  if  in  fact  he  was  the 
sole  owner  of  it  In  re  Carpenter 
(1901)  109  Fed.  558,  48  C.  C.  A.  545, 
6  Am.  Bankr.  Rep.  465. 

Where,  by  agreement  between  the 
partners,  the  partnership  property  is 
turned  over  to  one  of  the  partners,  to 
become  his  individual  property,  he  is 
entitled  to  claim  his  exemption  out  oi 
such  property  in  bankruptcy  proceed- 
ings subsequently  brought  against  him. 
In  re  Kolber  (D.  C.  1912)"  193  Fed. 
281,  27  Am.  Bankr.  Rep.  414,  citing 
Sargent  v.  Blake  (1908)  160  Fed.  57, 
87  C.  C.  A.  213,  20  Am.  Bankr.  Rep. 
115.  17  L.  R.  A.  (N.  S.)  1040.  And 
see  In  re  Bjomstad  (D.  C.  1878)  18 
N.  B.  R.  382,  Fed.  Cas.  No.  1,453. 

Where  members  of  partnership  the 
day  preceding  the  adjudication  in  bank- 
ruptcy took  $200  each  from  the  part- 
nership assets,  held,  that  the  money 
became  their  beparate  property  and 
subject  to  claims  of  exemption,  under 
Kirby's  Dig.  Ark.  §  3903.  Crawford  v. 
Sternberg  (1915)  220  Fed.  73,  135  C. 
C.  A.  641. 

Where  a  firm  which  is  insolvent  dis- 
solves, but  there  is  no  transfer  of  the 
property  by  the  retiring  partner  to  the 
liquidating  partner,  but  the  former 
simply  abandons  his  interest  in  the 
firm,  the  liquidating  partner  will  not  be 
allowed  to  claim  an  individual  exemp- 
tion out  of  the  assets  of  the  fi,rm,  on 
the  theory  that  he  is  now  the  sole 
owner.  In  re  Abrams  (D.  Q.  1912) 
193  Fed.  271. 


§  9591.  (Act  July  1,  1898,  c.  541,  §  7.)     Duties  of  bankrupts. 

Duties  of  Bankrupts. — a  The  bankrupt  shall  (1)  attend  the  first 
meeting  of  his  creditors,  if  directed  by  the  court  or  a  judge  there- 
of to  do  so,  and  the  hearing  upon  his  application  for  a  discharge,  if 
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filed;  (2)  comply  with  all  lawful  orders  of  the  court;  (3)  examine 
the  correctness  of  all  proofs  of  claims  filed  against  his  estate;  (4) 
execute  and  deliver  such  papers  as  shall  be  ordered  by  the  court ; 
(5)  execute  to  his  trustee  transfers  of  all  his  property  in  foreign  coun- 
tries;  (6)  immediately  inform  his  trustee  of  any  attempt,  by  his 
creditors  or  other  persons,  to  evade  the  provisions  of  this  Act,  com- 
ing to  his  knowledge ;  (7)  in  case  of  any  person  having  to  his  knowl- 
edge proved  a  false  claim  against  his  estate,  disclose  that  fact  im- 
mediately to  his  trustee ;  (8)  prepare,  make  oath  to,  and  file  in  court 
within  ten  days,  unless  further  time  is  granted,  after  the  adjudication, 
if  an  involuntary  bankrupt,  and  with  the  petition  if  a  voluntary  bank- 
rupt, a  schedule  of  his  property,  showing  the  amount  and  kind  of 
property,  the  location  thereof,  its  money  value  in  detail,  and  a  list  of 
his  creditors,  showing  their  residences,  if  known,  if  unknown,  that 
fact  to  be  stated,  the  amounts  due  each  of  them,  the  consideration 
thereof,  the  security  held  by  them,  if  any,  and  a  claim  for  such  ex- 
emptions as  he  may.  be  entitled  to,  all  in  triplicate,  one  copy  of  each 
for  the  clerk,  one  for  the  referee,  and  one  for  the  trustee;  and  (9) 
when  present  at  the  first  meeting  of  his  creditors,  and  at  such  other 
times  as  the  court  shall  order,  submit  to  an  examination  concerning 
the  conducting  of  his  business,  the  cause  of  his  bankruptcy,  his  deal- 
ings with  his  creditors  and  other  persons,  the  amount,  kind,  and 
whereabouts  of  his  property,  and,  in  addition,  all  matters  which  may 
affect  the  administration  and  settlement  of  his  estate;  but  no  testi- 
mony given  by  him  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding. 

Provided,  however,  That  he  shall  not  be  required  to  attend  a 
meeting  of  his  creditors,  or  at  or  for  an  examination  at  a  place  more 
than  one  hundred  and  fifty  miles  distant  from  his  home  or  principal 
place  of  business,  or  to  examine  claims  except  when  presented  to  him, 
unless  ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and 
the  bankrupt  shall  be  paid  his  actual  expenses  from  the  estate  when 
examined  or  required  to  attend  at  any  place  other  than  the  city,  town, 
or  village  of  his  residence.     (30  Stat.  548.) 
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I.  STATUS  AND  DUTIES  OF 
BANKRUPT 

I.  Status  of  bankrupt  during  proceed- 
ingsw— During  the  pendency  of  the  pro- 
ceedings, the  bankrupt  is  regarded  as 
"civiliter  mortuus"  so  far  as  concerns 
all  his  property  and  estate  which  is 
subject  to  administration  in  bankruptcy. 
From  the  date  of  the  adjudication  in 
bankruptcy,  he  loses  all  power  of  dis- 
posing of  any  portion  of  such  proper- 
ty, and  any  subsequent  deed,  convey- 
ance, incumbrance,  transfer,  or  agree- 
ment which  he  may  make  is  a  nullity 
and  absolutely  void  as  against  his  trus- 
tee in  bankruptcy.  In  re  Anderson  (D. 
C.  1885)  23  Fed.  482;  In  re  Gregg  (D. 
C.  1868)  3  N.  B.  R.  529,  Fed.  Cas.  No. 
5,796;  Johnson  v.  Geisriter  (1870)  26 
Ark.  44;  Hamilton  ▼.  Smith  (1907) 
36  Mont  1,  92  Pac.  32,  122  Am.  St 
Rep.  330;  Redman  v.  (Jould  (1845)  7 
Blackf.  (Ind.)  361.  He  can  make  no 
binding  agreement  with  creditors  or 
others  as  to  the  distribution  of  his  es- 
tate. In  re  Anderson  (C.  C.  1876)  Fed. 
Cas.  No.  351.  If  he  executes  a  mort- 
gage on  his  property,  pending  the  pro- 
ceedings, the  trustee  may  have  it  set 
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aside  Bummarily  on  petition,  and  need 
Dot  resort  to  a  bill  in  equity.  In  re 
Sims  (D.  C.  1878)  16  N.  B.  R.  251,  Fed. 
Cas.  No.  12,888.  If  the  bankrupt  un- 
dertakes to  make  an  assignment  of  a 
judgment  standing  in  his  name,  it  pass- 
es no  right  or  title  available  against 
the  trustee.    Harris  v.  England  (1880) 

1  Ky.  Law  Rep.  271.  Even  a  transfer 
of  promissory  notes  by  the  payee,  pend- 
ing bankruptcy  proceedings  against  him 
which  result  In  an  adjudication  and  an 
injunction  against  disposing  of  his  prop- 
erty, vesta  no  title  in  the  purchaser, 
though  he  had  no  actual  notice  of  the 
proceedings.  In  re  Lake  (D.  C.  1872) 
6  N.  B.  R.  542,  Fed.  Cas.  No.  7,992. 

All  persons  are  so  far  affected  with 
constructive  notice  of  a  proceeding  in 
bankruptcy  that  they  cannot  deal  with 
the  bankrupt  or  his  estate  to  the  preju- 
dice of  the  proceedings  or '  in  deroga- 
tion of  the  title  of  the  trustee.  Page 
V.  Waring  (1879)  76  N.  T.  463. 

Payment  of  a  debt  made  to  a  bank- 
rupt after  the  commencement  of  pro- 
ceedings against  him,  though  made  in 
good  faith  and  in  the  usual  course  of 
business,  and  without  any  knowledge  or 
actual  notice  of  the  bankruptcy  pro- 
ceedings, is  not  effectual  to  discharge 
the  debt,  but  the  debtor  may  be  requir- 
ed to  pay  the  money  again  to  the  trus- 
tee in  bankruptcy,  unless,  indeed,  the 
bankrupt  should  surrender  the  amount 
of  it  Howard  v.  Orompton  (O.  0. 
1877)  Fed.  Cas.  No.  6,758;  In  re  Hay- 
den  (D.  C.  1872)  7  N.  B.  R.  192,  Fed. 
CJas.  No.  6.257;  Mays  v.  Manufactur- 
ers' NaL  Bank  (1870)  64  Pa.  74.  3  Am. 
Rep.  573.  See  Babbitt  v.  Burgess  (G. 
C.  1873)  7  N.  B.  R.  561,  Fed.  Cas.  No. 
693;  Ex  parte  Goodwin,  1  Atk.  Oh. 
100. 

The  bankrupt  has  the  right  to  deal 
as  be  sees  fit  with  property  which  is 
of  such  a  character  that  it  is  not  af- 
fected by  the  bankruptcy  proceedings 
and  does  not  pass  to  the  trustee.  Tall- 
man  y.  Tallman  (1850)  5  Cush.  (Mass.) 
325.  Such  is  the  rule  in  regard  to  a 
right  of  action  for  a  purely  personal 
tort  against  the  bankrupt,  such  as  libel 
or  slander  or  malicious  prosecution  and 
false  arrest.  In  re  Haensell  (D.  0. 
1899)  91  Fed.  355,  1  Am.  Bankr.  Rep. 
286;  Stanly  v.  Duhurst  (1793)  2  Root 
(Conn.)  52;  Noonan  v.  Orton  (1874) 
34  Wis.  259,  17  Am.  Rep.  441,  12  N.  B. 
R.  405;    In  re  Crockett  (D.  C.  1868) 

2  N.  B.  R.  208.  Fed.  Cas.  No.  3,402; 
Dillard  v.  Collins  (1874)  25  Grat.  (Va.) 
S43. 

The  individual  bankruptcy  of  a  per- 
aon  who  is  a  stockholder  and  director 
and  officer  of  a  corporation  (which  is 
not  in  bankruptcy)  does  not  prevent 
Urn  from  voting  on  stock  still  stand- 
ing in  his  name,  nor  incapacitate  him 
from  exercising  his  functions  as  such 
officer  of  the  corporation,  nor  render 
void  as  to  third  persons  the  acts  and 
conveyancea   of   the    corporation   done 


and  executed  through  him  as  its  rep- 
resentative. Atlas  Nat  Bank  v.  Gard- 
ner (O.  0.  1879)  Fed.  Cas.  No.  635; 
State  V.  Ferris  (1875)  42  Conn.  660. 

2.  Duties  of  bankrupt  with  relation 
to  estate. — ^Prior  to  the  appointment  of 
a  trustee,  the  bankrupt  has  sufficient 
title  to  the  personal  property  included 
in  his  schedule  of  assets  to  enable  him 
to  bring,  and  in  case  the  trustee  neither 
sues  nor  intervenes,  to  prosecute  to 
judgment,  a  suit  for  damages  occasion- 
ed by  the  alleged  unlawful  judicial  sale 
of  such  property  after  he  had  filed  a 
claim  of  exemption.  Johnson  v.  Col- 
Uer  (1912)  222  U.  S.  538,  32  Sup.  Ct 
104,  56  L.  Ed.  306;  Hickcock  v.  Bell 
(1877)  46  Tex.  610. 

A  corporation  in  bankruptcy  must  de- 
liver to  its  trustee  its  corporate  rec- 
ords and  stock  books,  and  the  court 
of  bankruptcy  has  power  to  compel  it 
to  do  so,  there  being  no  adverse  hold- 
ing, on  petition  and  rule  to  show  cause. 
Babbitt  v.  Dutcher  (1910)  216  U.  S. 
102,  30  Sup.  Ct  372,  54  L.  Ed.  402. 
A  bankrupt  refusing  to  turn  over  his 
books  of  account  to  his  trustee  may  be 
punished  as  for  contempt.  In  re  Wil- 
son (D.  C.  1902)  116  Fed.  419,  8  Am. 
Bankr.  Rep.  612. 

The  court  of  bankruptcy  has  jurisdic- 
tion to  require  the  bankrupt  to  do 
whatever  is  necessary  to  make  valid 
and  effectual  the  legal  transfer  of  his 
property  to  the  trustee.  In  re  Latti- 
mer  (D.  C.  1909)  174  Fed.  824,  23  Am. 
Bankr.  Rep.  388;  In  re  Hudson  River 
Water  Power  Co.  (D.  C.  1906)  148 
Fed.  877,  17  Am.  Bankr.  Rep.  778. 
The  bankrupt  may  be  compelled  to  join 
in  an  application  for  the  transfer  of  a 
liquor  license  formerly  belonging  to  him 
and  sold  by  the  trustee.  In  re  Wiesel 
(D.  C.  1909)  173  Fed.  718,  23  Am. 
Bankr.  Rep.  59.  Or  in  such  proceed- 
ings as  are  necessary  to  transfer  a  seat 
on  the  stock  exchange.  In  re  Hurl- 
butt,  Hatch  &  Co.  (1905)  135  Fed. 
504,  68  C.  C.  A.  216,  13  Am.  Bankr. 
Rep.  50.  Where  a  devise  has  been 
made  to  a  bankrupt  and  accepted  by 
him,  it  is  a  fraud  upon  his  creditors 
for  him  to  disclaim  or  renounce  it,  and 
the  court  of  bankruptcy  will  compel 
him  to  do  all  acts  necessary  to  perfect 
his  title  to  the  devised  estate.  Ex 
parte  Fuller  (C.  C.  1842)  Fed.  Cas. 
No.  5,147. 

The  fact  that  no  trustee  has  yet  been 
appointed  will  not  relieve  the  bank- 
rupt from  the  duty,  or  deprive  him  of 
the  right,  of  objecting  to  the  allowance 
of  any  false  or  unjust  claim  against  his 
estate,  or  of  moving  for  its  expunction. 
In  re  Ankeny  (D.  C.  1900)  100  Fed. 
614,  4  Am.  Bankr.  Rep.  72. 

3.  — *—  Assistance      to      trustee^— A 

claim  by  a  bankrupt  for  compensation 
for  rendering  extraordinary  aervices 
and  assistance  to  his  trustee,  beyond 
what  was  required  to  make  the  proper- 
ty, righto,  credits,  and  effects  available, 
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ditioa    in    June   snd    that   in    October, 

when  thej  were  adjudged  bankrupt,  as 
would  ectitle  them  to  refuse  ta  file 
schedules  in  bankruptcy,  on  the  theorr 
tbat  to  do  80  would  tend  to  incrimiiiate 
them.  Where  a  bankrupt  claima  tbat 
to  furnish  information  will  tend  to  in- 
ciiminate  him,  it  must  appear  from  tte 
character  of  the  informutioD  sought 
that  his  claim  is  justified,  or  he  must 
produce  facts  on  which  he  bases  such 
claim,  that  the  court  may  judge  of  their 
Bufficieucy.  Podolin  v.  Lesher  Warner 
Dry  Goods  Co.  (1914}  210  Fed.  07,  128 
C.  C.  A.  611,  alBrming  judgment  In  re 
PodoUu  (D.  C.  1913)   205  Fed.  5fKi. 

S.  Form  and  oofltents  of  ftcheditla.— 
Corporate  stock  standing  in  the  name 
of  a  bankrupt  should  be  included  in  hia 
schedule,  altbougb  hypothecated  fur  ita 
full  value.  In  re  Uirach  (D.  C.  1899) 
96  Fed.  4S8,  2  Am.  Baukr.  Rep.  715. 
Growing  crops  unmatured  must  be  en- 
tered on  the  schedule.  In  re  Schum- 
pert  (D.  C.  1S73)  8  N.  B.  R.  41S,  Fed. 
Cqs.  No.  12.491.  Bo  also  must  a  claim 
of  the  bankrupt  (or  damages  on  a  con- 
tract for  the  sale  of  goods.  In  re 
Orne  (C.  C.  1867)  1  N.  B.  R.  B7.  Fed. 
Cas.  No.  10,081.  If  the  bankrupt  has 
property  in  his  possessiou  and  has  th« 
actual  use  of  it  as  his  own.  although 
his  title  to  it  may  be  defeasible,  he 
must  set  it  out  in  hia  schedule  and  turn 
It  over  to  bis  trustee.  In  re  Beal  (D. 
C.  1869)  2  N.  B.  R.  587,  Fed.  Cas.  No. 
1,166.  The  bankrupt's  willful  omiaaiati 
from  his  schedule  of  his  interest  in  a 
vested  estate  in  remainder  to  take  ef- 
fect in  possession  after  the  terminatioD 
of  a  precedent  life  estate,  is  such  K 
fraud  as  will  vitiate  his  dischat'ge.  Ed- 
wards V.  Gibbs  (1860)  39  Miss.  166. 
A  grantor  In  sn  unrecorded  deed,  who 
becomes  bankrupt,  properly  includes  in 
his  schedule  the  property  conveyed 
thereby.  Davis  v.  Purael  (Colo.  1913) 
134  Pac.  107. 

Where  the  bankrupt  has  no  property 
except  what  he  claims  as  exempt,  and 
his  creditors  are  all  of  one  class,  he  ia 
required,  in  making  up  hia  schedule,  to 
use  only  such  forms  as  are  appropriate 
to  and  descriptive  of  the  debts  and 
property  be  is  required  to  list.  Anonr- 
mous  (D.  C,  1867)  1  N.  B.  R.  122,  Fed. 
Cas.  No.  457, 

Property  or  rights  of  action  which 
are  of  such  a  character  that  they  will 
not  vest  in  the  trustee  are  not  to  he 
included  in  the  schedule  of  the  baok- 
ropt  In  re  Brick  (D.  C.  1880)  4  Fed. 
804. 

As  the  schedule  speaks  from  the  date 
of  the  fiiing  of  the  petition,  the  bank- 
rupt is  bound  to  set  forth  in  it  onljr 
such  property  as  he  has  a  right  or  in- 
terest in  at  the  commencement  of  the 
proceedings.  Ei  parte  Robertson  (C. 
C.  1873)  Fed.  Cas.  No.  11,921.  The 
proceedings  in  bankruptcy  are  not  con- 
structive notice  to  any  one  of  facts  not 
necessary  to  appear  therein,  and  this 
is  ttu«  of  a  Btatement  in  tb«  bankrupt's 
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&a  to  pcopert7  formerly,  but 
,  owned  bj  bim.  Page  v.  War- 
B)  78  N.  Y.  463. 

iy  wliicli  the  bankrupt  ha» 
■ed,  Bsaisoed,  or  conveyed  away 
fraudulent  design  to  binder  or 
his  ereditora  is  not  to  be  in- 
1  his  echeilute,  since,  as  to  the 
:  himself,  such  a  transfer  or 
!nt  is  valid  and  binding.  In  re 
w  (D.  C.  1899)  95  Fed.  632,  2 
ikr.  Rep.  623;  In  re  Scbreck,  1 
akr.  News,  334;  In  re  Wame 
BS2)  12  Fo«i.  431;  In  re  Free- 

C.  1870)  4  N,  B.  R.  64.  Fed. 

5,082;  Ei  parte  Robertson  (C. 
I    Fed.   Cas.  No.   11.921.     But 

In  re  Skinner  (D.  C.  1899)  87 
I,  3  Am.  Bankr.  Rep.  163. 

a  proposed  voluntary  bank- 
o  has  no  property  except  such 
empt.  borrows  J50  wherewith 
he  fees  and  costs  of  his  sttor- 

before  filing  his  petition,  he  Is 
lired   to   list   the   sum   so   bor- 

his  Bcbeduie  of  assets,  and  his 

to  do  so  is  no  ground  of  op- 

to   bis   discharge.      Sellers   v. 

C.  A.  1899)  94  Fed.  801,  2 
Ikr.  Sep.  S29.  An  Interest  in 
profits  of  a  badness  as  addi- 
mpensation  for  the  services  of 
jpt  need  not  be   scheduled  by 

re  Brown   (D.  C.  1842)   Fed. 

1,978. 

received     from     the     United 


doner's  hands  at  the  time  of 
petition  in  bankruptcy,  should 
in  his  schedule  of  assets  un- 
leading  of  "cash  on  hand,"  with 
lent  that  he  clainiB  It  as  ei- 
[f  omitted  without  fraudulent 
e  may  be  permitted  to  insert 
lendment.     In  re  Bean   (D.  C, 

0  Fed.  262,  4  Am,  Bankr.  Bep. 

ct  that  property  of  the  bank- 
leik  previously  sold  at  judicial 
s  bought  by  members  of  bis 
)ea  not  afford  presumptive  evi' 
an  ownership  remaJumg  in  the 
,  which  will  require  him  to  ae- 
r  the  property  in  his  schedule. 
iley  (D.  C.  1842)  18  Fed.  Cas. 

In  re  Pomeroy   (D.  C.  1868) 

R,   14.  Fed.  Cas.   No.   11.258; 
immitsch  (D.  C.  1868)  2  N.  B. 
ed.  Cas.  No.  6,866. 
[^hedule    should    set    forth    the 

items  of  honsebold  furniture 
ring  apparel,  but  a  detect  in 
ticular  may  be  remedied  by 
tnt.     In  re   HiU   (D.  C.   1867) 

R.  16,  Fed.  Cas.  No.  6.481. 
•rs  V.  BeU  (C.  C.  A.  1899)  94 
1,  2  Am.  Bankr.  Rep.  629. 
ta  in  favor  of  the  bankrupt 
le   entered    under   the   heading 

1  property"  in  the  schedule, 
under  the  head  of  "unliquldat- 
I."  Id  re  Sallee  <D.  C.  1868) 
R.  228,  Fed.  Cas.  No.  12.268. 
ing  forth  intarasts  in  real  ea- 


tate,  it  is  not  necessary  that  the  sched- 
ule should  describe  the  property  with 
all  the  particularity  of  s  deed  or  mort- 
gage, but  there  must  be  a  sufficient  de- 
scription to  fix  the  location  of  the  prop- 
erty and  enable  the  trustee  to  identify 
it  with  certainty.  See  In  re  Shenberg- 
er  (D.  C.  leOO)  102  Fed.  978,  4  Am. 
Bankr.  Rep.  487;  Woods  v.  little 
(1805)  134  Fed.  229,  67  C.  C.  A.  157, 
13  Am.  Bankr.  Rep.  742;  In  re  Gailey 
(1904)  127  Fed,  538.  62  C.  C,  A,  336. 
1^  Am.  Bankr,  Rep.  539;  In  re  FHsbee 
(D.  C.  1842)  Fed.  Cas.  No.  5,130;  In 
re  Dodge  (D.  C.  1842)  Fed.  Cas.  No. 
3,946a. 

7.  HIataket  aad  •mlssloni  la  sched- 
ula. — If  an  omission  or  other  error  in 
the  bankrupt's  schedule  was  the  result 
of  mere  mistake,  acddent,  or  Inad- 
vertence on  his  part  or  of  the  attorney 
who  prepared  the  schedule,  without 
fraudulent  design,  it  will  not  sustain 
a  prosecution  against  him  nor  be  a  rea- 
son for  refusing  his  discharge.  In  re 
Crenshaw  (D.  C.  1899)  95  Fed.  632,  2 
Am.  Bankr.  Rep.  623;  In  re  Birich  (D. 
C.  1899)  96  Fed.  468.  2  Am.  Bankr. 
Rep.  715;  Sellers  v.  Be!I  (C.  C.  A. 
1899)  94  Fed.  801,  2  Am.  Bankr.  Hep. 
629;  In  re  Bushnell,  1  NaL  Bankr. 
News,  528;  In  re  Winsor  (D.  C.  1877) 
16  N.  B.  R.  152,  Fed.  Cos.  No.  17,885. 
Nor  can  a  criminal  prosecutioa  or  the 
refusal  of  a  discharge  be  based  on  the 
omission  of  property  from  the  schedule, 
when  the  bankrupt's  reason  for  not  in- 
cluding it  was  his  honest,  though  mis- 
taken, belief  Chat  he  had  no  title  to  it 
or  interest  in  it,  oi  that  it  was  north- 
less,  or  that  the  iocumbraQces  upon  it 
were  so  great  as  to  leave  no  margin  of 
value  for  the  general  creditors.  In  re 
Barrow  (D.  C.  1899)  98  Fed.  582,  3 
Am.  Bankr.  Rep.  414;  In  re  Hirsch  <D. 
C.  1899)  96  Fed.  468,  2  Am.  Bankr. 
Rep.  715;  In  re  Winsor  (D.  C.  1S77) 
16  N.  B.  R,  152,  Fed.  Cas.  No.  17,885; 
In  re  Cuahmiin  (D.  C.  1874)  Fed.  Cas. 
No.  S,512.  But  if  the  bankrupt  de- 
scribes a  claim  as  worthless  when  he 
knows  it  to  be  of  considerable  value,  or 
has  reason  to  believe  it  valuable,  a  pur- 
chase made  by  him,  or  for  his  benefit, 
of  his  aaseta  for  a  nominal  budi,  even 
after  his  discharge,  at  a  sale  by  the 
trustee,  would  be  considered  fraudulent 
and  void.  Phelps  v.  McDonald  (1876)  ' 
2  MacArthur  (9  D.  C.)  375,  An  er- 
roneous claim  of  certain  articles  men- 
tioned as  exempt  does  not  affect  Che 
truth  of  the  affidavit  to  the  schedule 
which  states  that  it  cuntsins  a  state- 
ment of  all  the  bankrupt's  estate.  In 
re  Whelroore  (D.  C.  1869)  Fed.  Cas. 
No.  17,508. 

Neither  the  adjudication  of  bankrupt- 
cy nor  the  decree  of  the  court  upon  the 
bankrupt's  application  for  discharge 
can  be  impeached  collaterally  by  rea- 
son of  anything  contained  in  the  sched- 
ule or  anytbing  omitted  from  it,  as  the 
Jurisdiction  of  the  court  is  not  founded 
Upon  it.    FuUer   v.   Pease    (1887)    144 
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Mass.  390,  11  N.  B.  694;  Graves  v. 
Wright  (1884)  63  Mich.  425,  19  N.  W. 
129. 

8.  List  Of  oreditors.— If  the  names 
and  addresses  of  creditors  are  so  il- 
legibly written  that  the  referee  cannot 
determine  with  certainty  who  are  the 
persons  entitled  to  notice  of  the  first 
meeting  and  where  they  are  to  be  serv- 
ed, it  is  his  duty  to  refuse  to  take  any 
action  until  he  has  been  furnished  with 
a  fair  and  legible  copy  of  the  list  In 
re  Hall  (D.  C.  1868)  2  N.  B.  R.  19$, 
Fed.  Cas.  No.  5,922. 

A  debt  of  a  bankrupt  due  William  J. 
Davidson  is  not  discharged  by  sched- 
uling it  in  the  name  of  William  F.  Da- 
vison. Collins  V.  Davidson  (1908)  34 
Ohio  Cir.  Ct.  R.  668. 

The  listing  of  a  creditor  by  an  initial 
instead  of  by  his  Christian  name  is  ilot 
such  an  insufficient  compliance  with  the 
requirements  of  the  bankruptcy  act  as 
to  deprive  the  bankrupt  of  the  benefit 
of  the  order  discharging  provable  debts. 
Kreitlein  v.  Ferger  (1915)  238  U.  S. 
21,  35  Sup.  Ct  685,  59  L.  Ed.  1184. 

The  list  is  to  be  deemed  sufficient  if 
the  exercise  of  reasonable  intelligence 
and  common  sense,  brought  to  bear  up- 
on it,  will  prevent  mistake  as  to  the 
persons  of  the  creditors  or  their  ad- 
dresses. GatUflf  V.  Mackey  (1907)  31 
Ky.  Law  Rep.  947,  104  S.  W.  379;  In 
re  Orne  (D.  C.  1867)  Fed.  Cas.  No. 
10,582. 

A  creditor  objecting  that  the  bank- 
rupt does  not  set  forth  a  fuU  list  of  his 
creditors,  with  their  residences  and  the 
amounts  due,  must  point  out  the  omis- 
sion. In  re  Plimpton  (D.  C.  1842) 
Fed.  Cas.  No.  11,227. 

Under  section  17  (post,  §  9601),  re- 
lating to  the  effect  of  discharge,  held, 
that  notice  to  mortgage  creditor,  who 
was  not  included  in  the  bankrupt's 
schedule,  by  a  third  person,  was  not 
such  as  to  discharge  the  debt  Wheeler 
V.  Newton  (1915)  154  N.  Y.  S.  431,  168 
App.  Dlv.  782. 

A  bankrupt  is  not  estopped  from  al- 
leging the  invalidity  of  a  judgment  be- 
cause he  has  placed  it  on  his  schedule 
in  the  list  of  claims  against  him.  King 
V.  Pickett  (1880)  32  La.  Ann.  1006. 

9. Addresses  of   creditors^— The 

statements  of  the  residences  of  cred- 
itors in  the  bankrupt's  list  should  be 
such  as  will  Insure  due  delivery  of  no- 
tices to  them  by  mail  or  service  in  per- 
son. In  re  Pulver  (D.  C.  1867)  Fed. 
Cas.  No.  11,466. 

A  schedule  listing  a  creditor's  resi- 
dence as  ''Indianapolis,  Ind.,"  without 
giving  a  street  and  house  number,  is 
prima  facie  at  least  a  sufficient  com- 
pliance with  the  requirement  of  the  act 
in  regard  to  showing  the  residences  of 
creditors  in  the  list,  and  such  omis- 
sion does  not,  as  a  matter  of  law,  ren- 
der the  bankrupt's  discharge  inopera- 
tive. Kreitlein  v.  Ferger  (1915)  238 
U.  S.  21,  35  Sup.  Ct  685,  59  L.  Ed. 
1184. 

A  question  of  diligence  in  ascertain- 
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ing  the  correct  residence  of  a  creditor 
of  a  bankrupt  enters  into  the  question 
as  to  whether  the  debt  has  been  prop- 
erly scheduled  only  so  far  as  it  affects 
the  good  faith  of  the  debtor's  state- 
ment in  the  schedule  that  such  resi- 
dence is  unknown.  Lutz  v.  Elalmus 
(Sup.  1909)  115  N.  Y.  Supp.  230. 

Where  a  creditor's  address  is  errone- 
ously given  in  the  list  filed,  and  notice 
is  sent  to  that  address,  and  his  true  ad- 
dress might  easily  have  been  ascertain- 
ed from  the  city  directory,  no  proper 
notice  has  been  given.  In  re  Quacken- 
bush  (1907)  122  App.  Div.  456,  106  N. 
Y.  Supp,  773. 

Where  a  schedule  in  voluntary  bank- 
ruptcy stated  the  present  residences  of 
certain  creditors  to  be  unknown,  but 
gave  their  former  residences,  it  was 
held  that  the  statement  as  to  the  pres- 
ent residences  was  sufficient,  and  that 
the  statement  as  to  their  former  resi- 
dences was  surplusage,  but  the  bank- 
rupt could  show,  either  in  the  list  or 
by  separate  affidavit,  what  efforts  he 
had  made  to  ascertain  the  residences  of 
such  creditors.  In  re  Pulver  (D.  C 
1867)   Fed.  Cas.   No.  11,466. 

10.  Statement  and  description  of 
debts^-The  statement  of  the  amount 
due  to  each  creditor  is  sufficient  if  the 
sum  and  the  date  of  the  debt  or  judg- 
ment is  given.  In  re  Hill  (D.  C.  1867) 
Fed.  Cas.  No.  6,481. 

A  judgment  due  to  a  firm  should  be 
listed  in  the  firm's  name,  without  set- 
ting forth  the  names  of  its  members, 
but  giving  their  individual  names  will 
not  vitiate  the  list  Anonymous  (D.  C. 
1867)  1  N.  B.  R.  122,  Fed.  Cas.  No. 
457.  And  see  New  York  Institution 
for  Instruction  of  Deaf  and  Dumb  v. 
Crockett  (1907)  117  App.  Div.  269,  102 
N.  Y.  Supp.  412. 

In  listing  a  debt  due  to  a  newspaper, 
the  name  of  its  proprietor  should  be 
given,  and  not  merely  the  name  of  the 
newspaper.  Anonymous  (D.  C.  1843)  2 
N.  B.  R.  141,  Fed.  Cas.  No.  462. 

Where  a  bankrupt  in  his  schedule 
sets  forth  a  debt  represented  by  a 
promissory  note  to  be  due  to  one  who 
is  the  equitable  owner  thereof  though 
not  the  legal  payee,  it  is  sufficient 
Ross-Lewin  v.  Goold  (1904)  113  IlL 
App.  499. 

Where  a  judgment  previously  recov- 
ered against  the  bankrupt  still  appears 
of  record  as  an  unsatisfied  obligation 
against  him  in  favor  of  the  judgment 
creditor,  it  is  rightly  included  in  his 
schedule  as  a  debt  due  to  that  creditor, 
although  it  has  actually  been  sold  to 
another  creditor,  and  the  bankrupt  is 
chargeable  with  knowledge  of  the  sale. 
Sellers  v.  Bell  (1899)  94  Fed.  801,  36 
C.  C.  A.  502,  2  Am.  Bankr.  Rep.  629. 

The  bankrupt  must  state  whether  or 
not  any  note  has  been  given,  or  any 
judgment  rendered,  for  each  of  the 
debts  listed,  and  whether  or  not  any 
person  is  liable  with  him  as  a  partner 
or  joint  contractor.  In  re  Orne  (D.  O. 
1867)  Fed.  Cas.  No.  10,582. 
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Dgent  liability  need  not  ba  liat- 
'  it  does  not  appear  that  the 
fimaril;  liable  will  not  par  in 
re  Greenebaum  (D.  C.  1878) 
,  No.  5,769. 

eadmvnt  of  aohMlulc  and  llaL— 
reditors  are  omitted  from  the 
>bta,  or  property  omitted  from 
Inle  of  aBseta,  or  either  wrong- 
,  but  aa  tbe  result  of  accident. 

or  inadvertence,  or  where 
I  lack  of  form  or  of  corapUanee 

Btatntory  requisitea.  General 
D.  11  authorizes  correctiona  to 
in  the  mauoer  prescribed.  lo 
:ll  (D.  C.  1915)  222  Fed.  160; 
jrry  (D.  C.  1868)  1  N.  B.  R. 
I.  Cas.  No.  10.99S;  In  re  HiU 
1867)  Fed.  Cas.  No.  6,481;  In 
ee  (D.  C.  1S42)  Fed.  Caa.  No. 

bankmpt,  without  an;  trend- 
eat,  haa  omitted  from  his  sched- 
lertj  which  be  meaoB  to  claim 
pt,  be  will  be  allowed  to  insert 
leadment  In  re  Bean  (D.  G. 
»  Fed.  262,  4  Am.  Bankr.  Rep. 
rrelBon  v.  Webb  (1908)  124 
r,  60  South.  833,  IM  Am.   Bt. 

editor  who  has  proved  bin  claim 
right  to  ask  that  the  banltrupt 
ired  to  amend  defects  iu  Ma 
.  In  re  Jonea  (D.  C.  1868) 
B.  59,  Fed.  Cas.  No.  7,447. 
eferee  in  bankruptcy  has  au- 
to allow  ameodmenta  to  tbe 
.  and  list.  Id  re  Morford  (D. 
)  Fed.  Caa.  No.  9,7&6;  In  re 
).  G.  1867)  Fed.  Caa.  No.  10,- 

der  authoriiing  or  requiring  an 
ent  in  tbe  bankrupt's  schedule 
ipecify  particularly  the  respects 
b  it  is  to  be  amended.  In  re 
>.  C.  1867)  1  N.  B.  R.  79.  Fed. 


,.  10,6U- 
■  the  former  bankruptcy  law  It 
Id  that  an  application  by  the 
It  for  leave  to  amend  and  cor- 
1  list  of  creditors,  by  inserting 
ne  of  a  creditor  inadvertently 
,  was  ei  parte  and  grnntable  of 

and  required  no  notice  to  cred- 
nd  that  creditors  had  no  right 
ct  to  BDch  amendment,  and  no 
f  fact  or  law  could  be  raised  or 
td  in  regard  to  it.     In  re  Hill 

1881)  6  Fed.  448;  In  re  Watts 
1869)  Fed.  Cas.  No.  17,293;  In 
er  (D.  C.  1871)  G  N.  B.  R.  46, 
!h8.  No.  6.339.  Tbe  right  of 
lent  may  be  conditioned  on  euch 
IS  win  prevent  any  injuatice  or 
ity.  In  re  Ratclilte  (D.  C.  1867) 
as.  No.  11.578. 

■e  the  namea  of  creditors  ara 
ly  amendment  of  tbe  baokrupt'a 
es  after  the  election  of  a  trus- 
lose  votes  would  have  changed 
■ction,  a  new  meeting  of  cred- 
lould  be  held  and  a  new  election 
itee  held,  and  if  tbla  reaulta  in 
rfce  of  a  different  trustee  from 
:  firat  chosen,  be  ms;  tie  remov* 


ed.  In  re  Perry  (D.  C.  1873)  1  N.  B. 
E.  220,  Fed.  Caa.  No.  10,998;  In  re 
Batclifte  (D.  C.  1867)  1  N.  B.  R.  400, 
Fed.  Caa.  No.  11,578;  la  re  Morgen- 
thai  (D.  C.  1868)  1  N.  B.  H.  402,  Fed. 
Caa.  No.  9,813;  In  re  CaraoD  (D.  C. 
1868)  6  N.  B.  a.  290,  Fed.  Caa.  No. 
2,460. 

12. Tina    «f    allowinfl     amand- 

■ants,— As  to  the  time  or  at^e  of  tbe 
proceedings  at  which  amendments  may 
be  allowed,  it  ia  held  that  tbey  do  not 
come  too  late  if  made  after  the  aing 
of  specifications  of  opposition  to  the 
diecharge  of  the  bankrupt  (based  on  er- 
rors or  omiasiona  in  tbe  schedules) .  and 
even  though  a  hearing  may  have  been 
had  on  Buch  specifications,  yet  if  it  can 
be  abown  to  the  court  that  tbe  bank- 
rupt was  guilty  of  no  greater  fault 
than  inadvertence  or  mistake,  and  that 
there  is  no  ground  for  withholding  tbe 
discharge  by  reason  of  any  fraud  or 
perjury,  proper  amendments  may  be 
ordered  and  the  case  continued,  with 
leave  to  renew  tbe  application  tor  dis- 
charge at  a  future  time.  In  re  Preston 
(D  G.  1869)  3  N.  B.  B.  103,  Fed.  Cas. 
No  11392;  In  re  Heller  (D.  C.  1876) 
fi  N  B.  R.  46.  Fed.  Cas.  No.  6,339; 
In  re  Townaend  (D.  C.  1880)  2  Fed. 
B59.  Butseeln  reKittler  (D.  G.  1910) 
176  Fed.  655,  23  Am.  Bankr.  Rep.  585. 
II  ia  said  that  the  allowance  of  an 
amendment  to  the  acbedule,  by  adding 
property  omitted,  does  not  preclude  a 
creditor  from  availing  himself  of  any 
ground  of  opposition  to  the  bankrupt's 
application  for  discharge  arising  out  of 
such  omission.  In  re  Watts  <D.  C. 
186S)  2  N.  B.  H.  447,  Fed.  Caa.  No. 
17,293. 

Where,  after  the  bankrupts  and  their 
trustees  were  discharged,  the  bank- 
rupts, acting  In  good  faith,  assisted  by 
their  counsel,  found  additional  assets  of 
which  they  had  hitherto  been  ignorant, 
resulting  in  a  credit  to  the  estate  of 
each  of  about  S2.000,  the  bankrupts, 
not  having  received  the  full  amount  of 
their  eiemptionB  under  the  state  stat- 
ute, were  each  entitled  within  a  reason- 
able time  to  leave  to  amend  bia  sched- 
ule of  eiempt  property,  and  to  an  al- 
lowance out  of  the  fund  bo  obtained 
of  an  amount  necessary  to  complete 
the  eiemption.  In  re  Irwin  (D.  G. 
1909)  177  Fed.  284,  22  Am.  Bankr. 
Bep.  165. 

Where  a  conaiderable  time  has  elaps- 
ed since  the  granting  of  a  discbarge, 
the  bankrupt  will  not  be  permitted  to 
reopen  tbe  proceedings  and  amend  the 
schedule  for  the  purpose  of  including 
an  omitted  creditor  wbo  bad  not  been 
made  a  party  to  the  proceedings,  and 
had  no  notice  or  knowledge  of  them. 
In  re  Spicer  (D.  C.  1906)  145  Fed.  431, 
16  Am.  Bankr.  Hep.  8(e. 

III.  SURRENDER    OF     MONEY    OR 

ASSETS   TO    TRUSTEE 

13.  Jdrladlctlan  mad  power  to  order. 

—When  the  court  of  bankruptcy  ia  sat- 
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isfied,  either  from  the 

the  bankrupt  him  self  oi  from  otlier 
evidence,  that  he  has  in  hia  poeeeHBion 
and  coDtrol  mone;  or  other  property 
which  belongs  to  his  estate  in  bank- 
ruptcy and  should  be  administered  by 
the  tnistee,  and  If  the  bankrupt  has 
neglected  or  refused  to  surrender  such 
money  or  property  to  his  trustee,  or 
fails  or  refuses  to  give  any  account  of 
bis  disposition  of  it,  or  attempts  to  ac- 
count for  its  loss  by  a  story  which  is 
incredible  in  itself  or  is  contradicted 
by  trustworthy  evidence,  then  it  is 
within  the  power  and  jurisdiction  of  the 
cC'Urt  of  bankruptcy  summsrily  to  order 
the  bankrupt  to  psy  the  money  or  sur- 
render the  property  to  the  trustee,  end 
bis  obedience  to  this  order  may  be  en- 
forced by  committing  him  to  prison,  as 
for  a  contempt  of  court,  where  be  may 
be  held  uutil  he  will  comply  with  the 
command  of  the  court,  or  until  it  be- 
comes evident  that  it  is  impossible  for 
him  to  yield  such  obedience.  In  re 
Ealmanowitz  (D.  C.  1914)  211  Fed. 
16T;  Scha-eer  t.  Brown  (C.  C.  A. 
190*)  130  Fed.  328,  12  Am.  Bankr. 
Rep.  178;  In  re  Rosser  <1900)  101 
Bed.  662,  41  C.  C.  A.  497,  4  Am.  Bankr. 
Rep.  153;  In  re  Schteainger  (1900) 
102  Fed.  117.  42  C.  C.  A.  207,  4  Am. 
Bankr.  Rep.  361;  In  re  Purvine  (1899) 
06  Fed.  102,  37  a  C.  A.  446,  2  Am. 
Bankr.  Rep.  787;  In  re  Shacliter  (D. 
C.  1902)  119  Fed.  1010,  9  Am.  Bankr. 
Bep.  499;  la  te  Gerstel  (D.  C.  ISO.S) 
123  Fed.  138,  10  Am.  Bankr.  Rep.  411; 
Bipon  Knitting  Works  v.  Schreiber 
(D.  C.  J900)  101  Fed.  810,  4  Am. 
Bankr.  Rep.  299;  In  re  Mayer  (D.  O. 
1900)  98  Fed.  839.  3  Am.  Bankr.  Bep. 
533;  In  te  Logan  (D.  C.  1912)  196 
Fed.  678,  2S  Am.  Bankr.  Rep.  543; 
Wayne  Knitting  Mills  v.  Nugent  (D. 
C.  1900)  2  Nat.  Bankr.  Newa,  714;  In 
re  Schlesinger  (U.  C.  1899)  07  Fed. 
930,  3  Am.  Bankr.  Rep.  342;  In  re 
WUson  (D.  C.  1902)  116  Fed.  419.  8 
Am.  Bankr.  Rep.  612;  In  re  Shaffer  & 
Stem  (D.  C.  1911)  185  Fed.  549,  20 
Am.  Bankr.  Rep.  54;  Cummings  v.  Syn- 
DOtt  (C.  C.  A.  1911)  184  Fed.  718,  25 
Am.  Bankr.  Bep.  859;  In  re  De  Got- 
tardi  (D.  C.  J902)  114  Fed.  328,  7  Am. 
Bankr.  Rep.  723;  In  re  Greenberg 
(D.  C.  1901)  106  Fed.  406,  5  Am. 
Bankr.  Rep.  840;  In  re  Fclson  (D.  C, 
1003)  124  Fed.  288.  10  Am.  Bankr. 
Sep.  716;  In  re  Tudor  (D.  C.)  96 
Fed.  942.  2  Am.  Banltr.  Rep.  808;  In 
te  Pevear  (D.  C.  1884)  21  Fed.  121; 
In  re  SaJkey  (D.  C.  1875)  11  N.  B.  E. 
423,  Fed.  Caa.  No.  12,253,  affirmed  (0. 
C.  1875)  11  N.  B.  R,  516,  Fed.  Cas. 
No.  12,254;  In  re  Peltasohn  (C.  C. 
1&77)  16  N.  B,  R.  265,  Fed.  Gas.  No. 
10,912;  In  re  Kempner  (D.  C,  1873) 
6  N.  B.  E.  521,  Fed.  Cas.  No,  7.S89; 
In  re  Speyer  (D.  C.  1871)  6  N.  B.  R. 
265,  Fed.  Cas,  No.  13.239;  In  re  How 
(D.  C.  1879)  18  N.  B,  R.  565,  Fed.  Cas. 
No.  C.747;  In  re  Dresser  (D.  C.  1870) 
S  N.  B.  R,  557,  Fed.  Caa.  No.  4,077. 
Tbe  fact  that  a  bankrupt  who  know- 
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ingi;  and  fraudulently  conceals  from 
bis  truatee  any  property  belongosg  to 
his  estate  in  bankruptcy  thereby  com- 
mits a  crime,  for  vhich  he  is  liable  to 
be  prosecuted  and  punished  by  impris- 
onment, does  not  deprive  tha  court  of 
jurisdiction  to  order  him  to  surrender 
the  property  and  to  deal  with  him  as 
for  contempt  if  be  does  not  obey.  Ripon 
Knitting  Works  v.  Schreiber  (D.  C. 
1900)  101  Fed.  810,  4  Am.  Bankr.  Rep. 
299.  And  since  such  an  order  is  aot 
an  order  for  the  payment  of  a  debt,  it 
cannot  be  said  that  a  commitment  of 
the  bankrupt  to  jail  to  enforce  his 
obedience  to  it  is  in  any  sense  impris- 
onment for  debt  In  re  Rosser  (1900) 
101  Fed.  562,  41  G.  0.  A.  497,  4  Am. 
Bankr.  Rep.  153. 

Two  essential  facts  condition  the  law- 
ful eiercise  of  this  power  by  the  court; 
first,  that  the  money  or  property  di- 
rected to  be  delivered  to  the  tniste* 
shall  be  a  part  of  tbe  bankrupt's  es- 
tate, and  aecond,  that  the  bankrupt  has 
it  in  bis  poBseasion  or  under  his  con- 
trol at  tbe  time  the  order  for  delivery 
is  made.  In  re  llosser  (190O)  101 
Fed.  662,  41  C.  C.  A.  497,  4  An. 
Bankr.  Rep.  163. 

In  speaking  of  the  "court,"  in  this 
connection,  it  is  to  be  understood  that 
the  refetee  ia  included.  That  officer 
has  jurisdiction  of  an  application  for 
an  order  requiring  such  a  surrender  of 
property,  and  to  make  an  order  in  ac- 
cordance with  his  findings  on  such  ap' 
plicadon.  In  re  Mayer  (D.  C.  1000> 
08  Fed.  839,  3  Am.  Bankr.  Rep.  533; 
In  re  Oliver  (D.  C.  1899)  96  Fed.  85, 
2  Am.  Bankr.   Rep.  783. 

Where  the  bankrupts  absconded  from 
the  state  where  original  bankruptcy 
proceedings  were  iustituted,  and  carried 
large  sums  of  money  into  Iiouisiana, 
tbe  federal  court  of  that  state,  sitting 
in  bsnkruptey,  had  ancillary  jurisdiction 
to  assist  the  domiciliary  receiver  to 
recover  tbe  money.  Musica  v.  Pren- 
tice (G.  C.  A,  1914)  211  Fed.  326,  af- 
firming decree  In  re  A.  Musica  &  Son 
(D.  C.  1913)  205  Fed.  413.  Appeal 
dismissed  Lazarus,  Michael  &  Lazarus 
V.  Prentice  (1914)  34  S.  Ct.  851,  234 
V.  S.  2C3,  58  L.  Ed.  1305. 

Where  a  bankrupt,  within  a  few 
days  before  the  Hling  of  the  petition  in 
bankruptcy,  sold  property  and  handed 
tbe  proceeds  over  to  his  wife,  she  will 
be  regarded  as  holding  the  same  as 
bis  agent,  and  tbe  facts  will  warrant 
an  order  requiring  bim  to  pay  tbe 
money  over  to  his  trustee.  In  re  Ed- 
dleman  (D.  C.  1907)  154  Fed.  160,  19 
Am.  Bankr.  Rep.  45.  So  where  the 
owner  of  patents  tor  Inventions  baa  as- 
signed them  to  a  corporation  in  ex- 
change for  its  stock,  he  holds  tbem 
thereafter  merely  ss  an  agent  or  officer 
of  tbe  company,  and  must  surrender 
them  to  its  trustee.  In  re  Cantelo  Mfg. 
Co.  (D.  G.  1912)  201  Fed.  158,  29  Am. 
Bankr,  Rep.  704. 

It  is  the  duty  of  the  bankrupt  to  sur- 
render to  the  trustee  any  money  which 
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have  collected  from  his  debtors 
e  commencemeDt  ot  tbe  bank' 
iroceedinga,  and  he  ma;  be  or- 
id  reqnired  to  do  bo.  Howard 
Pton  (C,  C,  1877)  Fed.  Cm. 
S;   In  re  Ettinger  (D.  C.  1878) 

R.  222,  Fed.  Cas.  No.  4.543. 
,  after  commencemeDt  of  baob- 
roceedingB,  but  before  receiver 
ointed.  the  bankrupt  traaafer- 
rance  policies  to  a  state  court 

the  court  s  boa  Id  require  the 
to  be  transferred  to  tbe  bank- 
receiver,  Diivia  V.  Williams 
L6)  87  a.  E.  1050. 

there  was  evidence  that  par- 
er  than  bankrupts  were  iuter- 
L  alleged  durooij'  corporation, 
it  trustee  should  bave  proceed- 
St  corporation  for  surreuder  of 
ert;  in  order  that  such  parties 
e  protected.  Cohen  v.  Bach- 
:.  C.  A.  1916)  229  Fed.  385. 

Iltlan,   order,   uid    priHteedlngi 

—In  order  to  obtain  a  surren- 
jroperty  or  in  one  j  by  a  bank- 
is  not  necesnary  to  resort  to  a 
suit,  but  the  matter  mar  be  de- 
1  Bummarilj,  that  is,  on  a  pe- 
'  tbe  tmstee  and  a  rule  on  the 
t  to  show  cause  wby  be  sbould 
irdered  as  prayed.     In  re  Adler 

1B04)  129  Fed.  502,  12  Am. 
Rep.  19;  In  re  Pevear  (D.  C. 
1  Fed.  121;  In  re  McKenna  (D. 
)  6  Fed.  27;  In  re  Thompson 
876)  13  N.  B.  H.  300.  Fed.  Cas. 
938. 

al  Order  37  (post,  {  9614),  pro- 
bat  the  roles  of  equity  proceed- 
all  be  followed,  does  not  ap- 
lummar;  proceeding  to  compel 
t  to  turn  over  property  to  his 
In  re  Cunoey  (D.  C.  1904) 
L  426.  The  application  can  be 
ily  by  the  trustee  in  bankrupt- 
ig  for  the  benefit  of  the  cred- 

large;  a  motion  will  Dot  be 
□ed  if  made  by  a.  creditor  iude- 
;j  of  the  truslee.  In  re  Blio- 
).  C.  1906)  148  Fed.  BIO,  17 
nkr.   Rep.   419. 

money  or  property  in  ques- 
upposed  to  be  in  the  possession 
!  third  person,  holding  as  an 
r  bailee  of  tbe  bankrupt,  the 
t  sbould  be  dealt  with  Srat, 
oceedings  cannot  be  taken 
tbe  alleged  agent  to  compel  him 
nt  for  tbe  property  nntil  it  baa 
;ciGcaUy  traced  into  bii  bands, 
jgelman  (D.  C.  1911)  188  Fed. 

Am.  Bankr.  Rep.  742.  It  is 
before  applying  to  the  court, 
1    demand    upon    tbe    bankrupt 

property  in  question,  but  he 
complain  of  the  omission  of 
lemand  if  the  order  for  its  de- 
i  serred  on  him  in  ample  time 

of  bis  compliance  before  steps 
en    to   punisb   him.      In   re   D. 

Co.  (1G06)  142  Fed.  442,  73 


C.   C.    A.   I 
166. 
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The  trustee's  petition  for  such  an  or- 
der sbould  contain  definite  avermenta 
and  state  specifically  what  sum  of 
money  or  what  particular  property  the 
bankrupt  is  alleged  to  be  concesling  or 
withholding.  In  re  Ruos  (D.  G.  1908) 
1«4  Fed.  749,  21  Am.  Bankr.  Rep.  2B7; 
In  re  Greer  (D.  C.  1911)189  Fed.  511, 
26  Am.  Bankr.  Rep.  811;  RLpon  Knit- 
ting Works  V.  Schreiber  (D.  C.  1900) 
101  Fed.  810,  4  Am.  Bankr.  Rep.  29S. 
But  tbe  petition  need  not  allege  affirm- 
atively that  the  bankrupt  is  able  to 
comply  with  an  order  requiring  its  sur- 
render. In  re  Stavrahn  (19091  174 
Fed.  330.  98  C.  C.  A.  202,  23  Am. 
Bankr.    Rep.   168. 

In  a  petition  by  the  trustee  of  a 
bankrupt  corporation  tor  an  order  re- 
quiring an  officer  to  turn  over  property 
of  tbe  corporation,  it  is  sufficient  to 
allege  that  it  is  in  his  possession,  leav- 
ing him  to  set  up  any  adverse  claim 
he  may  have  thereto.  In  re  Brockton 
Ideal  »boe  Go,  (1913)  203  Fed.  109. 
120  C.  C.  A.  447. 

Where,  in  a  proceeding  by  a  trustee 
to  require  a  bankrupt  to  pay  over  to 
him  certain  sums  of  money  which  were 
fuund  to  be  no  longer  under  bis  con- 
trol, the  evidence  disclosed  a  failure 
to  account  for  a  larger  amount,  and 
all  the  proceedings  were  thereafter 
conducted  as  if  the  bankrupt  was 
charged  with  the  secretion  of  the  en- 
tire amount,  nod  tbe  issues  were  con- 
tested with  reference  to  the  entire 
balance  unaccounted  for,  rather  than 
any  particular  items,  an  order  requir- 
ing tbe  bankrupt  to  pay  to  tbe  trustee 
money  unaccounted  for,  other  than  tbe 
items  sought  to  be  recovered  when  the 
proceeding  was  instituted,  was  not 
nnauthuriied.  In  re  Vyae  (D.  C.  191S) 
220  Fed.  727. 

The  bankrupt  must  have  notice  of 
the  application  and  an  opportunity  to 
be  beard  in  his  own  behalf,  to  make  bis 
defense,  produce  evidence,  and  cross- 
examine  witnesses,  and  an  order  made 
without  such  notice  and  opportunity  be- 
ing given  is  unlawful  and  void.  In  re 
Atwater  (D.  C.  1915)  227  Fed.  511; 
In  re  Rosser  (1900)  101  Fed.  562.  41 
C.  C.  A.  497,  4  Am.  Bankr.  Rep.  153; 
In  re  Frank  (C.  C.  A.  1910)  182  Fed. 
794,  25  Am.  Bankr.  Rep.  486:  Boyd 
V.  Glucklich  (1902)  116  Fed.  131,  53 
C.  C.  A.  451,  8  Am.  Bankr.  Rep.  393; 
In  re  Cole  (C.  C.  A.  1907)  163  Fed. 
180.  20  Am.  Bankr.  Hep.  761;  In  re 
Baum  (1909)  169  Fed.  410,  94  C.  C. 
A.  632,  22  Am.  Bankr.  Rep.  295. 

The  bankrupt  may  either  answer  or 
demur  to  the  trustee's  petition.  In  re 
Koplin  (D.  C.  1910)  179  Fed.  1013,  24 
Am.  Bankr.  Rep,  534.  But  his  answer, 
although  under  oatb,  is  not  conclusive 
on  the  court,  but  it  may  proceed  to  in- 
quire Into  all  the  facts  and  circum- 
Btanc«a.     In  re  Geratel   (D.   C.   1903) 
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128  red.  lee,  lO  Am.  Bankr.  Rep.  411. 

ProceedmgB  on  the  petition  are  ubu- 
all;  had  before  the  referee,  but  the 
court  mH7  refer  the  matter  to  a  special 
master  for  bearing  and  an  examinatlou 
of  the  bankrupt.  In  re  Hersboviti  (D. 
C.  1907)  152  Fed.  316,  18  Am.  Bankr. 
Rep.  24T. 

The  referee  in  bankruptcy  In  a  pro- 
ceedins  by  the  tniatee  to  compel  a. 
bankrupt  to  turn  over  monej  in  his 
poB session  or  under  his  control  should 
in  Che  firat  instance  have  merely  found 
that  such  money  was  in  hia  possession 
or  under  bis  control  at  the  date  of 
bankruptcy,  leaving  its  sabsequent  dis- 
position for  inquiry  under  such  further 
proceediDgs  aa  might  be  taken.  In  re 
Pennell  (1914)  214  Fed.  337,  130  0. 
C.   A.  645. 

A  referee's  finding  tbat  the  bank- 
rupt had  in  bis  poBsession  money  which 
he  unlawfully  withheld  from  his  trus- 
tee deduced  merely  from  a  statement 
of  account  held  not  condusive  on  the 
court  which  was  authorized  to  review 
the  evidence  and  malie  an  independent 
finding  as  to  whether  the  bankrupt  had 
in  bis  possession  money  or  property 
which  he  willfully  or  intentionally  with- 
held. In  re  Holden  (1913)  203  Fed. 
229,  121  C.  a  A  435,  affirming  order 
In  re  Haring  (D.  C.  1912)  193  Fed. 
168. 

If  money  ia  found  to  be  withheld  by 
the  bankrupt,  the  order  should  re- 
quire it  to  be  paid  over  to  the  trustee, 
and  not  Into  the  registry  of  the  court. 
In  re  Baum  (1909)  169  Fed.  410,  94  C. 
C.  A.  632,  22  Am.  Bankr.  Rep.  29S. 
If  property  other  than  money  is  in- 
volved, the  order  should  describe  it  with 
reasonable  crirtainty  and  as  particular- 
ly as  practicable,  though  in  such  a  ease 
as  a  stock  of  merchandise  a  general 
description  will  be  sufficient,  and  should 
require  its  surrender  in  specie.  Samel 
V.  Dodd  (1906)  142  Fed.  68,  73  C.  0. 
A.  254,  16  Am.  Bankr.  Rep.  163;  In 
re  Lesaius  (D.  C.  1908)  163  Fed.  614, 
21  Am.  Bankr.  Rep.  23. 

Where  an  order  of  a  referee  requir- 
ing a  bankrupt  thus  to  surrender  or 
turn  over  property  to  hia  trustee  wea 
based  on  a  mistake  of  fact,  the  ref- 
eree has  power,  on  the  petition  of  the 
bankrupt,  filed  within  the  time  limited 
for  a  review  of  his  decision,  and  the 
mistake  being  shown,  to  reconsider  and 
set  aside  such  order.  In  re  Brenner 
(D.  C.  1911)  190  Fed.  209,  26  Am. 
Bankr.    Rep.   646. 

15.  Evldsnoe  to  sastmln  ordar.— In  a 
a  proceeding  to  compel  a  bankrupt  to 
surrender  money  or  property  alleged  to 
be  withheld  or  concealed  by  bim,  it  is 
first  of  all  necessary  for  the  trustee  to 
make  out  a  prima  facie  case  by  show- 
ing that  the  bankrupt  had  such  money 
or  property  in  his  possession  or  under 
his  control  at  or  about  the  time  of  his 
bankruptcy,  and  that  it  whs  not  in- 
cluded in  his  schedule  and  has  not  alncA 
(11146) 


been  turned  over  to  the  trustee.  In  re 
Cunney  (D.  0.  1904)  22S  Fed.  426;  In 
re  Reynolds  (D.  C.  1911)  190  Fed.  967, 
27  Am.  Bankr.  Rep.  200;  In  re  Barton 
Bros.  (D.  C.  1907)  149  Fed.  020,  IS 
Am.  Bankr.  Rep.  98.  In  proceedings 
to  recover  withheld. assets  from  a  bank- 
rupt, the  creditors  must  clearly  prove 
at  least  a  minimum  value  of  the  prop- 
erty. In  re  Kalmanowitz  (D.  C.  1914) 
211  Fed.  167.  When  this  fact  is  es- 
tablished either  by  evidence  or  by  tbe 
admission  of  the  bankrupt  or  his  fail- 
ure Co  deny  it,  the  burden  is  then  shift- 
ed to  the  bankrupt,  and  it  is  incum- 
bent on  him  to  give  a  satisfactory  rea- 
son for  his  failure  to  produce  the  prop- 
erty, by  explaining  in  a  clear,  explicit. 
and  credible  manner  what  became  of  it, 
what  disposition  he  made  of  it,  or  how 
it  passed  out  of  hia  possession  or  con- 
trol Power  V.  Fubrman  (1915)  220 
Fed.  787,  136  C.  C.  A.  393:  In  re  Ric- 
ciardelli  (D.  0.  1915)  224  Fed.  638: 
Good  T.  Kane  (C.  C.  A,  1914)  211  Fed. 
956;  In  re  Craning  (C.  C.  A.  1916) 
229  Fed.  370;  In  re  Stavrahn  (1909) 
174  Fed.  330,  98  0.  C.  A.  202,  23  Am. 
Bankr.  Rep.  168;  In  re  DeueU  (D.  C. 
1000)  100  Fed.  633,  4  Am.  Bankr.  Rep. 
60;  In  re  Nisenson  (D.  C.  1910)  182 
Fed.  912,  24  Am.  Bankr.  Rep.  915: 
In  re  Lesaius  (D.  C.  1908)  163  Fed. 
614.  21  Am.  Bankr.  Rep.  23:  In  re 
Schlesinger  (D.  C.  1899)  97  Fed.  930. 
3  Am.  Bankr.  Rep.  342;  In  re  Averick 
(D.  C.  1909)  170  Fed.  621,  22  Am. 
Bankr.  Rep.  S18;  In  re  De  Oottardi 
(D.  C.  1802)  114  Fed.  328,  7  Am. 
Bankr.  Rep.  723;  In  re  Rosenthal  (D. 
C.  1912)  200  Fed.  WO,  29  Am.  Bankr. 
Rep.  615. 

Recent  possession  of  property  by  a 
bankrupt,  failing  to  account  for  it, 
justifies  an  order  for  Its  delivery  to  his 
trustee.  In  re  Dixon  (D.  C.  1915)  224 
Fed.  624.  If  be  fails  to  appear  be- 
fore tbe  referee  when  cited  for  thia 
purpose,  or  if,  when  under  examina- 
tion, he  refuses  to  give  any  account  of 
the  money  or  property  in  question, 
there  is  sufficient  ground  for  an  order 
requiring  him  to  surrender  it  to  the 
trustee  in  bankruptcy.  In  re  Smith 
(D.  C.  1011)  185  Fed.  9a^  26  Am. 
Bankr.  Rep.  390;  In  re  D.  Levy  & 
Co.  (19051  142  Fed.  442,  73  C.  C.  A. 
558,  15  Am.  Bankr.  Rep.  166:  In  re 
Rosser  (D.  C.  1890)  98  Fed.  808,  2 
Am.  Bankr.  Rep.  746. 

Tbe  '  bankrupt's  mere  denial  under 
oath  that  he  has  tbe  money  or  proper- 
ty is  not  conclusive,  and  does  not  pre- 
vent the  court  from  proceeding  to  a 
further  investigation  and  making  the 
order  for  surrender  if  sufficient  con- 
trary evidence  is  adduced.  Kirsner  v. 
Taliaferro  (1812)  202  Fed.  61.  120  C. 
C.  A.  305,  29  Am.  Bankr.  Rep.  832: 
In  re  Stanny  (D.  C.  1915)  226  Fed. 
517;  In  re  Kramer  (D.  C.  1914)  210 
Fed.  977:  Good  v.  Kane  (C.  C.  A. 
1014)    211  Fed.   950;    In  n  Ouime? 
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1904)  225  Ped.  486:  In  re  Stern 
1914)  215  Ped.  979;  Moody  t. 
.  C.  1906)  148  Ped.  295,  17  Am. 
Rep.  818;  Scbweer  v.  Brown 
130  Fed.  328,  64  C,  C,  A.  674, 
Bankr.  Bep.  178. 
!  tlie  onlj'  reasonable  coDclusion 
rawn  from  the  evidence  before 
>ree  Is  that  the  bankrupt  has 
oaseaaion  or  nnder  hie  control 
rMch  belongs  to  the  eBtate.  and 
deatroyed  the  books  which 
ihow  the  facts,  bis  mere  denial 
□tiUed  to  weight.     In  re  Good- 

C.  1912)  196  Fed.  B66,  27  Am. 
Rep.  697.     Or  where  his  test!- 

is  entirely  nncorrob  orated, 
tie  was  given  ample  opportuni- 
ibtaiu  corroborRting  teetimooy 
t  this   could   easily   have   been 

his  own  testimony  were  tine, 
pnderson  <D.  C.  1904)  130  Fed. 

Am.   Bankr.  Rep.  351;    In  re 
er  (D.  C.  1904)  128  Ped.  641, 
Bankr.  Rep.  17S. 
iscript  of  the  testimony  of  the 
t  when  under  eisminatiop  at  a 

of  his  creditors  is  admissible 
him  at  the  hearing  on  an  ap- 
L  for  an  order  Teigoiriiig  him 
ender    assets    to    the    trustee. 

Kane  (G.  C.  A.  1914)  211  Fed. 
re  Cunney  (D.  0.  1904)  225 
8;  In  re  Wiesen  Bros.  (D.  C. 
35  Fed.  442,  14  Am.  Bankr. 
7. 

h  trustee,  in  proceeding  to  pun- 
inipt  tor  contempt  for  refusal 
over  assets  has  burden  of  prov- 
cealment  of  assets,  held,  that 
-oof  is  usually  eatsblished  by 
itions  drawn  from  the  facts, 
itive  proof  is  not  reqaired.  In 
jng   (C.  C.  A.   1916)   229  Fed. 

astances  showiog  a  general  dis- 

on  the  part  of  the  bankrupt  to 
etive  and  unfair  towards  his 
I,  or  to  entertain  a  frnudulent 

of  overreaching  them  or  con- 
Bsseta  from  them,  may  be  ad- 
as  tending  to  discredit  bia 
ry  of  the  ioas  or  disappearance 
iroperty  in  question.  In  re  De 
,  (D.  C.  1902)  114  Fed.  328, 
tankr.  Bep.  723. 

an  inventory  taken  by  a  bauk- 
rchnnt  'prior  to  his  bankruptcy 
made  the  basis  of  an  order  re- 
him  to  turn  over  property,  it 
e  used  with  caution  on  account 
very     probable     unreliability. 

V.  Taliaferro  (1912)  202  Ped. 
C-  C.  A.  305. 

>cee dings  to  punish  bankrupts 
eoipt  in  failing  to  comply  with 
r  requiring  them  to  pay  over 
Funds  to  the  trustee,  they  hav- 
fied  that  they  did  not  have  pos- 
or  control  of  the  mone?,  the 
as  authorized  to  examine  the 
y  taken  by  the  referee  to  de- 

whether  fluch  teBtimoii;  waa 


false.    In  re  Kramer  (D.  G.  1914)  210 

Fed.  977. 

A  petition  by  the  trustee  to  compel 
the  bankrupt  to  surrender  aasets  to 
bim  will  be  granted  where,  by  a  fair 
preponderance  of  the  evidence,  it  ap- 
pears that  the  bankrupt  has  the  aasets. 
In  re  Dixon  (D.  G.  1915)  224  Ped. 
624:  In  re  Gramer  (D.  C.  1909)  175 
Fed.  879,  23  Am.  Bankr.  Rep.  637. 

A  court  of  bankruptcy  is  witbont 
■utbority  to  make  an  order  adjDdgtng 
a  bankrupt  guilty  of  contempt  for  fail- 
ore  to  obey  an  order  of  a  referee  re- 
quiring bim  to  tiim  over  property  or 
money  of  the  estate  to  his  trustee, 
except  on  clear  and  convincing  proof 
that  be  has  present  poEisension  or  con- 
trol of  the  property  or  money  and  the 
ability  to  comply  with  the  order.  Stu- 
art T.  Reynolds  (1913)  204  Fed.  709. 
123  C.  C.  A.  13,  affirming  order  In  re 
Reynolds  (D.  C.  1911)  190  Fed.  96T. 

It  is  held  by  the  great  majority  of  the 
decisions  that  the  court  must  be  sat- 
isfied beyond  a  reasonable  doubt  that 
the  bankrapt  has  the  present  posses- 
sion or  control  of  the  money  or  proper- 
ty in  question  and  the  present  ability  to 
comply  with  an  order  for  its  surrender. 
In  re  Krueger  (D.  C.  1912)  197  Fed. 
124.  28  Am.  Bankr.  Rep.  890;  In  re 
Krall  (D.  C.  1910)  182  Fed.  191.  24 
Am.  Bankr.  Rep.  941;  In  re  Berman 
(D.  C.  1908)  165  Fed.  383.  21  Am. 
Bankr.  Bep,  139;  In  re  Sojc  fD.  C. 
1905)  141  Fed.  223.  15  Am.  Bankr. 
Rep.  455;  In  re  Adler  (D.  0.  1904) 
129  Fed.  502.  12  Am.  Bankr.  Rep.  19; 
Moody  V.  Cole  (D.  C.  1906)  148  Fed. 
295,  17  Am,  Bankr.  Rep.  818:  Boyd 
V.  Glucklicb  (1902)  116  Ped.  131.  53 
C.  C.  A.  451,  8  Am.  Bankr.  Bep.  393; 
In  re  Walder  (D.  O.  1906)  142  Ped. 
784.  16  Am.  Bankr.  Rep.  41;  Samel  v. 
Dodd  (1906)  142  Fed.  68,  73  C.  0.  A. 
254,  16  Am.  Bankr.  Rep.  163:  In  re 
De  Gottardi  (D.  C.  1902)  114  Fed,  328, 
7  Am.  Bankr.  Rep.  723;  In  re  Ander- 
son (D.  C.  1900)  103  Fed.  854.  4  Am. 
Bankr.  Rep.  640;  Ripon  Knittinr 
Works  V.  Schreiber  {D.  C.  1900)  101 
Fed.  810,  4  Am.  Bankr.  Bep.  299;  In 
re  Mayer  (D.  C.  1900)  08  Fed.  839, 
3  Am.  Bankr,  Rep.  533;  In  re  Mc- 
Cormick  (D.  C.  1899)  97  Fed,  566,  3 
Am,  Bankr.  Rep.  340:  In  re  Tbiessen 
(D.  C.  1900)  2  Nat.  Bankr,  News,  625: 
Kirsner  v.  Taliaferro  (C.  C.  A.  1012) 
202  Fed.  51,  20  Am,  Bankr,  Rep.  832: 
In  re  Holden  (C.  C.  A.  1913)  203  Fed. 
229.  29  Am.  Bankr,  Bep.  387;  Shea  v. 
Lewis  (C.  C,  A.  1913)  206  Ped.  877,  30 
Am.  Bankr.  Rep.  436:  Stuart  v.  Re.vn- 
o!ds  (C,  C,  A.  1913)  204  Fed.  709,  2» 
Am,  Bankr.  Bep.  412;  In  re  Mitchell 
(D.   C.  1913)   202  Fed.  806. 

Such  an  order  will  not  be  justified 
when  based  on  drcum stances  which 
merely  create  a  strong  suspicion  that  he 
is  concealing  assets.  In  re  Switxer  (D. 
C.  1905)  140  Fed.  976,  15  Am.  Bankr. 
Bep.  468;   In  re  Adler  (D.  C,  1908)  174> 
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Fed.  034,  21  Am.  Bankr.  Bep.  371.  Or 
even  a  itroog  probability  to  that  effecL 
Id  m  Goldfaib  Bros.  (D.  G.  1904)  131 
Fed.   043,    12    Am.    Bankr.    Bep.    386. 

Where  tbe  iasue  turns  upon  compara- 
tive estimates  of  the  rslue  of  a  stock 
of  goods  at  different  times,  an  order  of 
Hurreoder  will  not  be  made  unless  the 
discrepBDCf  Is  great  and  such  as  can- 
not be  explained  except  on  the  theory 
that  the  bankrupt  is  keeping  back  a 
part.  In  re  Reese  (D.  C.  1009)  170 
Fed.  986,  22  Am.  Bankr.  Bep.  S21. 

Although  the  bankrupt's  explanation 
of  tbe  loss  or  disappearance  of  hia 
propert;  is  entirely  uncontradicted  by 
any  testiroonr,  yet  the  court  is  not 
bound  to  believe  him,  but  may  refuse  Co 
accept  the  explanation  and  make  its 
order  for  the  surrender  of  the  property, 
when  tbe  story  told  by  the  bankrupt 
is  so  evidently  manufactured  for  tbe  oc- 
casion or  BO  incredible  that  it  would  not 
deceive  any  person  of  reasonable  sagac- 
ity. In  re  Stokes  (D.  C.  1010)  185 
Fed.  994,  26  Am.  Bankr.  Rep.  25C;  In 
re  Uppman  <D.  C.  1910)  184  Fed.  551, 
25  Am.  Bankr.  Bep.  874;  Id  re  Bobert 
Greenberg  &  Bro.  (D.  O.  1910)  179 
Fed.  413,  24  Am.  Bankr.  Bep.  943; 
In  re  Welnreb  (1906)  146  Fed.  243,  7Q 
O.  C.  A.  609,  16  Am.  Bankr.  Bep.  702; 
In  re  Kane  (D.  O.  1903)  125  Fed.  984, 
10  Am.  Bankr.  Rep.  478;  In  re  Frank- 
fort (D.  C.  1906)  144  Fed.  721,  15  Am. 
Bankr.  Bep.  210;  In  re  Ghamelin  (D. 
C.  1911)  184  Fed.  553,  25  Am.  Bankr. 
Bep.  670;  In  re  De  Gottardi  (D.  C. 
1902)  114  Fed.  328.  7  Am.  Bankr.  Rep. 
723;  In  re  Levin  (D.  C.  1901)  113 
Fed.  498,  6  Am.  Bankr.  Bep.  743; 
Schweer  v.  Brown  (1904)  130  Fed.  328, 
04  0.  O.  A.  674,  12  Am.  Bankr.  Rep. 

Where  tbe  bankrupt  attempts  to  ex- 
plain tbe  loss  of  the  money  or  property 
in  question  by  a  story  which,  though 
difficult  to  believe,  is  not  impossible 
nor  an  obvious  fabrication,  he  may  be 
ordered  before  the  judge  or  referee  for 
further  examination  as  to  whether  or 
not  he  has  made  a  full  disclosure  ot 
tbe  facts.  In  re  McCormick  (D.  C. 
1899)  97  Fed.  G66,  3  Am.  Bankr.  Rep. 
340. 

Evidence  in  particular  cases  held  suf- 
ficient to  sustain  an  order  reiiuiring 
the  bankrupt  to  surrender  money  or 
property.  Shea  v.  Lewis  (1913)  206 
Fed.  877,  124  C.  0.  A.  B37;  In  re  Pen- 
neU  (1914)  214  Fed.  337.  130  O.  C.  A. 
645;  In  re  Katz  (D.  C.  1914)  216  Fed. 
949;  In  re  Greenblatt  (D.  C.  1914)  216 
Fed.  985;  In  re  Dixon  (D.  C.  1915) 
224  Fed.  624;  In  re  Mitchell  (D.  a 
1913)  202  Fed.  806. 

An  application  to  compel  bankrupts  to 
turn  over  concealed  property  was  not 
maintainable,  where  neither  the  report 
of  the  commissioner  nor  the  proof  ac- 
curately showed  just  what  or  how  much 
property  had  been  concealed.  In  re 
Kalmanowits  (D.  0.  1914)  211  Fed. 
Ip7. 
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16.  ExeuiM,  riafanses,  and  allowano- 
Bt. — Ad  order  requiring  a  bankruiit  to 
deliver  property  alleged  to  have  been 

withheld  from  his  trustee  should  not  be 
granted  unless  it  appears  that  tbe  bank- 
rupt is  physically  able  to  deliver  the 
property.  Epstein  v.  Steinfeld  (1914) 
210  Fed.  236,  127  C.  C.  A.  54;  In  re 
Stern  (D.  C:  1014)  215  Fed.  979;  In 
re  Cumminga  (D.  C.  1911)  180  Fed. 
1020,  26  Am.  Bankr.  Rep.  130;  In  re 
Richards  (D,  C.  1910)  183  Fed.  501,  25 
Am.  Bankr.  Rep.  176:  In  re  Davison 
(D.  C.  1906)  143  Fed.  673,  16  Am. 
Bankr.  Rep.  337. 

The  bankrupt  may  show  that,  sine* 
the  time  the  money  in  question  is  shown 
to  have  been  in  his  hands,  it  has  pass- 
ed into  tbe  pOBsessiun  of  others  and  is 
no  longer  under  his  control.  Ameri:;an 
Trust  Co.  V.  Wallia  (1903)  126  Fed. 
464,  61  C.  C.  A.  342,  11  Am.  Bankr. 
Rep.  3G0.  That  members  of  bankrupt 
partnership  had  paid  out  money  with- 
drawn from  the  Srm  assets,  snd  had  no 
other  moiiey  with  which  to  repay  It, 
held  a  sufficient  defense  to  an  applica- 
tion for  its  repayment.  Crawford  t. 
Sternberg  (1915)  220  Fed.  73,  135  O. 
O.  A.  641. 

Member  of  bankrupt  Grm,  who  was  In 
fact  a  mere  clerk,  held  not  to  be  order- 
ed to  pay  to  trustee  money  which  ha 
had  turned  over  to  bis  partner.  Tma- 
tee  held  not  entitled  to  proceed  directly 
against  bankrupt  to  require  payment  of 
money  which  he  had  delivered  to  hia 
sister,  even  though  claim  that  it  wan 
delivered  in  payment  ot  s  debt  was  pre- 
posterous. In  re  Tyae  <D.  G.  1915)  220 
Fed.  727. 

This  method  of  proceeding  cannot 
be  employed  to  reach  property  which  is 
in  the  hands  of  third  persons,  claim- 
ing title  thereto  by  conveyance  or  trans- 
fer from  tbe  bankrupt  prior  to  the 
bankruptcy,  though  anch  transfer  waa 
manifestly  fraudulent.  In  re  Mayer 
(D.  C.  1900)  98  Fed.  839,  3  Am.  Bankr. 
Rep.  633. 

Money  of  a  marriel  woman  received 
by  her  husband,  but  which  by  the  law 
of  the  state  is  her  separate  property 
and  subject  to  her  absolute  control,  is 
presumably  held  by  him  as  her  asent, 
and  the  fact  of  his  poHSession  furnighea 
no  excuse  for  her  failure  to  deliver  it 
to  ber  trustee  in  bankruptcy,  unless  she 
shows  as  a  matter  of  fact  that  she  is 
unable  to  obtain  the  actual  possession 
of  it  In  re  Cole  (1906)  144  Fed.  392, 
75  O.  G.  A.  330,  16  Am.  Bankr.  Bep. 
302. 

Tbe  bankrupt  cannot  escape  the  dutr 
of  turning  over  to  his  trustee  money 
which  he  has  invested  in  his  business  on 
the  pretense  that  he  holds  it  as  a  trus- 
tee. In  re  Smith  Longbottom  &  Soni 
fn.  C.  190r))  142  Fed.  291,  15  Am. 
Bankr.  Bep.  437. 

In  a  proceeding  to  compel  the  bank- 
rupt to  surrender  money  alleged  to  be 
withheld,  it  is  s  good  defense  that  he 
bAS  paid  it  away  to  bia  creditors,  al- 
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lucb  pajmeuta  wete  uot  justified 
lilted  in  givlcig  preferences.  In 
lei  (D.  C.  1904)  225  Fed.  426; 
jae  (D.  C.  1015)  220  Fed.  727; 
<plume  Candenacd  Milk  Co.  (D. 
1  145  Fed.  1013.  la  Am.  Bankr. 
0;    In  re  Smitb  Longbnttom  & 

0.  C.  1005)  142  Fed.  291,  15 
nkr.  Rep.  437;  In  re  Kane  (D. 
)  125  Fed.  984.  10  Am.  Bankr. 
i;  In  re  Anderson  (D,  C.  1900) 

1.  854,  4  Am.  Bankr.  Rep.  640. 
upt'a  admlBSion  tbat  be  gambled 
ry thing  upon  which  he  could  lay 
1  held  not  a  suffici^Dt  account- 
leveral  thou  sand  duUara,  to  pre- 

order  for  its  delivery   to   the 
In  re  Vyse  (D.  C.  1915)  220 

lermipiQE  what  sum  of  mocey 
trupt  should  be  ordered  to  pay 
bis  trustee,  he  may  be  nllowed 
>r  BO  much  as  he  has  spent  in 
ouable  cost  of  his  living,  if  he 
[ucted  himself  economically  and 
,  but  not  for  suras  spent  in  a 

nor  in  journeying  to  a  remote 

search  of  emptoyment.  In  re 
t.  0.  1900)  100  Fed.  796,  4  Am. 
lep.  78. 

'  the  bankrupt  bad  an  interest 
me   crops,  but  omitted   to   list 

his  schedule  under  the  honest 
laC  they  would  not  vest  in  the 

and  he  completed  their  cul- 
and  harvesting  after  his  adjudi' 
.ud  was  then  ordered  to  surren- 
rrops,  or  the  proceeds  of  their 

the  trustee.  It  was  held  that 
d  be  allowed  a  reasonable  com- 
n  for  bis  work  and  care  be' 
oa  them  from  the  date  of  the 
tion.  In  re  Barrow  (D.  C. 
i  Fed.  582,  3  Am.  Bankr.  Rep. 

,  in  proceedings  against  two  In- 
owners  of  a  bankrupt  corpora- 
retusing  to  turn  over  the  pro- 
a  certain  note,  one  of  the  de- 
.  took  up  and  relieved  the  other 
>  payment  thereof  and  furnished 
of  the  existence  and  wbere- 
if  the  note,  the  other  was  .not 
lie.  In  re  Jamaica  Slate  Roof- 
ipply  Co.  (D.  C.  1913)  202  Fed. 

ors  of  a  bankrupt  corporation, 
leen  ordered  to  returu  $822.94 
:o  have  been  wrougfully  receiv- 
tbe  bankrupt's  assets,  could  not 
I  claim  of  another  corporation 
■d  by  them  against  the  trustee. 

immltrnent     for     contempt.— 

I  bankrupt  fails  or  refuses  to 
rith  a  lawful  order  o(  the  court 
uptcy.  requiring  him  to  surren- 
signated  sum  of  money  or  cer- 
eified  property  to  bis  trustee, 
contempt  of  tbe  court,  and  his 
B  to  the  order  may  be  enforced 
litting  bim  to  prison  until  he 
[e  his  contempt  by  obedience  to 
r.    In  re  Oole  (0.  C.  A.  1907) 


163  Fed,  180,  20  Am.  Bankr.  Rep.  761; 
Clay  V.  Waters  (1910)  178  Fed.  385, 
101  C.  C.  A.  646,  24  Am.  Bankr.  Rep. 
2S3;  In  re  Gerstel  (D,  C.  1903)  123 
Fed.  166,  10  Am.  Bankr.  Rep.  411;  In 
re  Roaser  (D.  C.  1899)  06  Fed.  308, 
2  Am.  Bankr.  Rep.  746;  In  re  Salkey 
(D.  C.  1875)  11  N.  B.  R.  423,  Fed. 
Cas.  No.  12,253;  In  re  Speyer  (D.  C. 
1S7.^)  6  N.  B.  R.  265,  Fed.  Cas.  No. 
13.239.  See  Mallory  Mfg.  Co.  v.  Foi 
(C.  C.  1884)  20  Fed.  409;  In  re  Fogel- 
man  (D.  C.  1913)  204  Fed.  351,  80 
Am.  Bankr.  Rep.  348;  In  re  Star 
Spring  Bed  Co.  (C.  C.  A.  1913)  203 
Fed.  640,  30  Am.  Bankr.  Rep.  208; 
Power  T.  Fuhrman  (1915)  220  Fed. 
787.  136  C,  0.  A.. 393;  In  re  Heyman 
(D.  C.  1915)  225  Fed.  1000;  In  re 
Stanny  (D.  C.  1915)  226  Fed.  517;  In 
re  Stem  (D.  C.  1914)  215  Fed.  979. 
Such  an  order  is  not  a  judgment  for 
the  payment  of  a  debt,  and  therefore 
the  commitment  of  the  bankrupt  for 
failure  of  compliance  with  it  is  not 
"imprisonment  for  debt"  within  the 
meaning  of  the  state  and  federal  laws 
abolishing  that  method  of  collecting 
debts.  Samel  v.  Dodd  (1906)  143 
Fed.  68.  73  G.  C.  A.  254.  16  Am.  Bankr. 
Rep.  163;  Scbweer  v.  Brown  (1004) 
130  Fed.  328.  64  C.  C.  A.  574,  12  Am. 
Bankr.  Rep.  178;  Ripon  Knitting 
Works  V.  Sphreiber  (D.  C.  1900)  101 
Fed.  810,  4  Am.  Bankr.  Rep.  209:  In  re 
Schlesinger  (C.  C.  A,  1000)  102  Fed. 
117,  4  Am.  Bankr.  Rep.  361;  In  ro 
Anderaou  (D.  C,  1000)  103  Fed.  864, 
4  Am.  Bankr.  Rep.  640. 

When  the  bankrupt  is  brought  before 
the  court  to  be  dealt  with  for  his  diso- 
bedience, the  proceedings  need  not  be 
formal,  but  may  be  based  on  a  petition 
of  tbe  trustee  setting  forth  the  facts 
and  informing  the  bankrupt  of  the 
charge  he  is  to  meet.  In  re  Cole  (C. ' 
C.  A.  1907)  163  Fed.  180.  20  Am. 
Bankr.  Rep.  761.  Tbe  bankrupt  is  not 
entitled  to  a  trial  by  jury.  Ripon 
Knitting  Works  v.  Schreiber  (D.  C. 
1900)  101  Fed.  810.  4  Am.  Bankr.  Rep. 
299.  The  purpose  of  a  contempt  pro- 
ceeding of  this  kind  is  to  reach  and 
compel  the  surrender  of  money  or 
property  in  the  bankrupt's  possession 
or  control,  and  not  to  punish  bim  for 
concealing  his  naaets.  La  re  Kane  (D. 
C.  1903)  125  Fed.  984.  10  Am.  Bankr. 
Hep.  478.  A  motion  to  commit  the 
treasurer  of  a  bankrupt  corporation 
for  contempt  for  failure  to  obey  an  or- 
der   of   the   referee    requiring   hira 


o  tbe 


e  will  D 


be  considered  where  he  ts  under  bail  to 
appear  and  answer  to  indictments  In 
the  state  court  for  the  embezzlement  of 
Buch  money  from  (he  corporation,  un- 
til after  tbe  indictments  are  disposed 
of.  In  re  Hnolts  Smelting  Co.  (D.  C. 
1906)  146  Fed,  a36.  17  Am.  Bankr. 
Rep.   141. 

Punishment  for  failure  to  satisfac- 
torily account  for  assets,  eicept  where 
prosecution  is  under  criminal  atatntea, 
can  only  be  Imposed  as  a  result  of  con- 


(11149) 


§  9591 


BANKRUPTCY  (|  7) 


(Tit.  61 


tempt  proceedings  for  violating  an  or- 
der for  delivery  of  specified  described 
assets.  In  re  Kalmanowitz  (D.  C. 
1914)  211  Fed.  167.  A  proceeding  to 
compel  a  bankrupt  to  turn  over  assets 
to  his  trustee  and  a  contempt  proceed- 
ing  to  enforce  such  an  order  are  dis- 
tinct  In  re  RicciardeUi  (D.  O.  1915) 
224  Fed.  638. 

The  order  requiring  the  bankrupt  to 
surrender  the  property  will  be  conclu- 
sive of  the  fact  that,  at  the  time  it 
was  made,  the  bankrupt  had  in  his  pos- 
session or  control  money  or  property 
which  he  was  then  able  to  surrender  to 
the  trustee,  and  this  question  will  not 
be  reviewed  or  re-examined.  In  re 
Frankel  (D.  C.  1911)  184  Fed.  539, 
25  Am.  Bankr.  Rep.  920;  In  re 
Marks  (D.  C.  1910)  176  Fed.  1018, 
23  Am.  Bankr.  Rep.  911;  In  re 
Richards  (D.  O.  1910)  183  Fed.  501, 
25  Am.  Bankr.  Rep.  176.  But  it  is  not 
conclusive  that  he  still  is  able  to  make 
the  payment  or  surrender,  because  he 
may  in  the  meantime  have  paid  away 
the  money  or  lost  the  property;  and 
on  this  question  the  bankrupt  is  en- 
titled to  a  hearing  and  cannot  be  com- 
mitted until  he  has  had  an  opportunity 
to  present  this  defense.  In  re  Haus- 
man  (1903)  121  Fed.  984,  58  C.  C.  A. 
260,  10  Am.  Bankr.  Rep.  64;  In  re 
Davison  (D.  O.  1906)  143  Fed.  673, 
16  Am.  Bankr.  Rep.  337;  In  re  Cole 
(1906)  144  Fed.  392,  75  O.  0.  A.  330, 
16  Am.  Bankr.  Rep.  302. 

Whatever  may  have  been  the  state 
of  the  case  when  the  order  for  surren- 
der was  made,  the  court  will  not  send 
the  bankrupt  to  jail  unless  it  is  shown 
that  he  still  continues  in  a  position  of 
present  and  continuous  ability  to  make 
the  surrender.  In  re  Dickens  (D.  G. 
1909)  175  Fed.  808,  23  Am.  Bankr. 
.Rep.  660;  In  re  Davison  (D.  C.  1906) 
143  Fed.  673,  16  Am.  Bankr.  Rep.  337; 
In  re  Marks  (D.  C.  1910)  176  Fed. 
1018,  23  Am.  Bankr.  Rep.  911;  In  re 
Richards  (D.  C.  1910)  183  Fed.  501, 
25  Am.  Bankr.  Rep.  176;  In  re  Mize 
(D.  C.  1909)  172  Fed.  945,  22  Am. 
Bankr.  Rep.  577;  In  re  Reynolds  (D. 
C.  1911)  190  Fed.  967,  27  Am.  Bankr. 
Rep.  200;  In  re  Ruos  (D.  O.  1908) 
164  Fed.  749,  21  Am.. Bankr.  Rep.  257; 
In  re  Holden  (C.  O.  A.  1913)  203  Fed. 
229,  29  Am. 'Bankr.  Rep.  387;  In  re 
Heyman  (D.  C.  1915)  226  Fed.  1000; 
In  re  McNaught  (D.  C.  1903)  225  Fed. 
511;  Freed  v.  Central  Trust  Co.  of 
Illinois  (C.  C.  A.  1914)  215  Fed.  873. 

Of  the  bankrupt's  present  ability  to 
make  the  surrender  the  court  must  be 
satisfied  by  dear  and  convincing  proof, 
or  beyond  a  reasonable  doubt.  In  re 
Heyman  (D.  C.  1915)  225  Fed.  1000; 
In  re  Stanny  (D.  O.  1915)  226  Fed. 
517;  In  re  Dixon  (D.  0.  1915)  224  Fed. 
624;  In  re  Dickens  (D.  C.  1909)  175 
Fed.  808,  23  Am.  Bankr.  Rep.  660; 
McNeil  V.  McCormack  (C.  C.  A.  1910) 
182  Fed.  808;  In  re  Davison  (D.  O. 
1906)  143  Fed.  673,  16  Am.  Bankr. 
Rep.  337;    In  re  Mize   (D.  0.  1909) 
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172  Fed.  945,  22  Am.  Bankr.  Rep.  577. 
If  the  contempt  proceeding  follows 
close  on  the  heels  of  the  order  for  sur- 
render, it  may  be  presumed  that  the 
ability  to  pay  or  surrender  continues, 
and  then  the  bankrupt  must  overcome 
this  presumption  by  proof.  In  re  Ban- 
zai Mfg.  Co.  (C.  C.  A.  1910)  183  Fed. 
298,  25  Am.  Bankr.  Rep.  497;  First 
Nat.  Bank  v.  Cole  (1906)  144  Fed.  392, 
75  C.  O.  A.  330,  16  Am.  Bankr.  Rep- 
302;  In  re  Stavrahn  (1909)  174  Fed. 
330,  98  C.  C.  A.  202,  23  Am.  Bankr. 
Rep.  168;  In  re  Marks  (D.  C.  1910) 
176  Fed.  1018,  23  Am.  Bankr.  Rep. 
911;  In  re  Haring  (D.  C.  1912)  193 
Fed.  168,  174,  175,  27  Am.  Bankr.  Rep. 
285;  In  re  Reynolds  (D.  O.  1911)  190 
Fed.  967,  27  Am.  Bankr.  Rep.  200. 

In  such  cases,  the  bankrupt's  con- 
tempt is  a  •continuing  contempt,  and 
therefore  the  court  is  not  confined  to 
committing  him  for  a  definite  and  lim- 
ited time,  as  it  would  be  in  the  case 
of  a  specific  act,  complete  in  itself,  con- 
stituting a  contempt  And  if  he  is  re- 
leased on  bail,  he  may  be  recommitted 
by  order  of  the  court,  on  the  trustee's 
showing  that  his  contumacy  still  con- 
tinues, and  if  he  leaves  the  district,  he 
may  be  pursued  and  arrested  on  war- 
rant and  again  recommitted  until  the 
further  order  of  the  court  or  until  he 
complies.  United  States  v.  Sowles  (D. 
C.  1883)  16  Fed.  536;  In  re  Krichevsky 
(D.  C.  1915)  219  Fed.  347.  But  as  the 
object  is  not  punishment,  but  only  to 
enforce  obedience,  the  imprisonment 
should  not  be  continued  indefinitely,  and 
the  bankrupt  should  be  discharged  aft- 
er a  reasonable  time  when  it  appears 
that  he  is  really  unable  to  comply  with 
the  order.  In  re  Karp  (D.  C.  1912) 
196  Fed.  998,  28  Am.  Bankr.  Rep.  559; 
In  re  Taylor  (D.  C.  1901)  114  Fed. 
607,  7  Am.  Bankr.  Rep.  410;  In  re 
Cummings  (D.  C.  1911)  188  Fed.  767, 
26  Am.  Bankr.  Rep.  477. 

IV.     AFTER-ACQUIRED     PROPER- 
TY AND  SURPLUS  OF  ESTATE 

18.  After-acquired  property w— -Prop- 
erty acquired  in  any  way  by  the  bank- 
rupt after  the  commencement  of  the 
proceedings  in  bankruptcy,  though  be- 
fore the  discharge,  belongs  to  him  per- 
sonally, and  is  not  within  the  jurisdic- 
tion of  the  court  in  bankruptcy  nor  lia- 
ble to  be  administered  in  the  proceed - 
logs,  nor  can  it  be  subjected  to  the 
claims  of  creditors  holding  provable 
debts,  except  in  case  the  bankrupt  fails 
to  obtain  his  discharge  (or  as  to  debts 
not  released  by  the  discharge),  and  then 
only  by  the  ordinary  processes  of  law, 
and  without  relation  to  the  bankruptcy 
proceedings.  Sparhawk  v.  Yerkes 
(1891)  142  U.  S.  1,  12  Sup.  Ct  104,  36 
L.  Ed.  915;  Traer  v.  Clews  (1885)  115 
U.  S.  528,  6  Sup.  Ct.  155,  29  L.  Ed. 
467;  Clay  v.  Waters  (C.  C.  A.  1908) 
161  Fed.  815,  20  Am.  Bankr.  Rep.  561; 
In  re  Harper  (1907)  155  Fed.  105,  83 
C.  C.  A.  565,  18  Am.  Bankr.  Rep.  741; 
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Ceiinie,  1  Nat  Bankr.  News,  33S; 
Grant  (G.  C.  1842)  Fed.  G&a. 
03;  In  re  Levy.(D.  C.  1867)  1 
K.  ISa,  Fed.  Caa.  No.  8,296;  In 
lerson  (D.  C.  1867)  1  N.  B.  R. 
id.  Cas.  No.  10,815;  Day  v.  Su- 
Court  (1882)  61  Cal.  489;  Bond 
Iwin  (18G0)  9  Ga.  91;  Mays  v. 
icturers'.  Nat    Bank    (1870)    61 

3  Am.  Rep.  573;  Soanowski  T. 
(1882)  69  Ga.  548:  Bank  of 
ri  T.  Frandscua  (1846)  10  Mo. 
jrner  v.  Gatewood  (1648)  8  B. 
Ey.)  613;  McLeudon  v.  Turner 
65  Ga.  677. 

dtle  of  the  trustee  in  bankruptcy 
imited  to  such  property  as  the 
pt  possessed  at  the  time  of  the 
f  the  petition,  any  property  ac- 
hy the  bankrupt  after  Uiat  date, 

iKtore  the  adjudication  of  bank- 
is  made,  ia  after -acquired  prop- 
id  does  not  vest  in  the  trustee, 
rudson  (1912)  192  Fed.  834,  113 
l.  158,  27  Am.  Bankr.  Reii.  704; 
lurka  (D.  C.  1900)  104  Fed.  326, 
Bankr.  Rep.  12;   Sibley  v.  Nason 

196  MasB.  126,  SI  N.  E.  SS7, 
B.  A.  (N.  S.)  1173,  124  Am.  St. 
20,  12  Add.  Caa.  938. 
bankrupt  may  maintain  trover 
I  recovery  of  hia  after -acquired 
;y.  Webb  t.  Fox,  7  Ducn.  &  B. 
If  his  creditors  seize  upon  it 
lia  application  for  discharge'  is 
;,  a  court  of  equity  will  interfere 
nction  to  protect  his  rights,  and 
itrain  proceedings  until  the  ques- 

his  discharge  haa  been  decided. 
V.  Steele  (184S)  7  Ala.  299. 
bankrupt  may  become  a  pur- 
at  the  trustee's  sale  of  his  own 
7  and  assets,  and  is  not  dia- 
d  from  buying  back  as  much  of 
e  can  pay  for  out  of  hia  exempt 
r- acquired  property.  Sparhawk 
IPS  (1891)  142  U.  S.  1,  12  Sup. 
I.  35  L.  Ed.  915;   Traer  v.  Clews 

IIB  U.  S.  528.  6  Sup.  Ct.  155, 
F^.  467;    Phelps  t.   McDooald 

2  HacArthur  (9  D.  C.)  376,  16 
EL  217:  Gates  \.  Fraser  (1882) 
.pp.  624.  A  bankrupt  who,  after 
lebarge,   becomes   the   bona    fide 

of  a  note  payable  to  himself, 
had  been  returned  in  his  sched- 
I  sold  by  the  assignee,  is  remit- 
hia  original  title,  and  may  traas- 
ly  indorsetneot  so  as  to  vest  the 
f  action  in  his  indorses,.  Birch 
tBon  (1849)  16  Ala.  387. 
e  value  of  property  claimed  by 
Qkrupt  as  after- acquired  is  so 
s  to  make  it  improbable  that  it 
med  since  the  commencement  of 
oceediDgs  in  bankruptcy,  the 
pt  must  show  how  he  acquired 
a  his  discharge  is  impeached  for 
ent  and  willful  concealment  of 
HargTovcs  v.  Cloud  (1845)  8 
3;  Hays  v.  Manufacturers'  Nat. 
1870)  64  Pa.  74. 
«  an  estate  was  conveyed  to  a 
i  and  wife  to  be  held  in  en- 
Rnd  the  huahand  went  into  bank- 


ruptcy, and,  betveen  the  adjudication 
and  his  discharge,  he  obtained  a  di- 
vorce from  his  wife,  it  was  held  that, 
when  the  adjudication  was  made,  he 
had  no  interest  in  the  real  estate  which 
could  pass  to  the  trustee,  and  if  ha 
gained  en  alienable  interest  by  the  di- 
vorce, it  was  a  new  acquisition  which 
could  not  be  claimed  by  the  trustee.  In 
re  Benson  (D.  C.  1877)  Fed.  Gas.  No. 
1,328.  Where  a  wife,  being  possessed 
of  a  separate  estate,  procured  a  pol- 
icy of  insurance  on  her  own  life, 
payable  on  her  death  to  her  husband, 
and  paid  the  preniums  out  of  her 
own  estate  tor  a  year,  before  the 
end  of  which  time  he  was  adjudicated 
a  bankrupt,  and  she  paid  oat  of  her 
own  estate  the  premiums  for  the  two 
followiug  years  and  then  died,  it  was 
held  that  the  husband  was  entitled  to 
the  proceeds  of  the  poUcyi  and  not  hia 
trustee  in  bankruptcy.  In  re  Murrin 
(C.  C.  1873)  Fed.  Gas.  No.  9,968. 
Where  a  devise  or  bequest,  vesting  by 
the  death  of  the  testator  after  the 
filing  of  a  petition  in  bankruptcy  against 
the  heir,  is  coupled  with  a  provision  tor 
the  deduction  of  any  indebtedness  then 
eiisting  from  the  beir  to  the  testator, 
this  does  not  prevent  the  bankrupt 
from  being  entitled  to  the  benefit  of 
the  bequest  in  full  so  far  as  concerns 
his  general  creditors,  subject  only  to 
the  contingency  of  his  not  obtaining  a 
discharge.  In  re  Woods  (D.  C.  1904) 
133  Fed.  82,  13  Am.  Bankr.  Rep.  240. 

Crops  planted  by  a  bankrupt  after  the 
61iDg  of  the  petition  in  bankruptcy  do 
not  pass  to  tbe  trustee  as  assets  for 
the  use  of  creditors.  Conley  v.  Nelin 
(Tei.  Civ.  App.  1910)  128  S.  W.  424; 
In  re  Barnett  (D.  G.  1868)  Fed.  Gas. 
No.  1,024;  Jackson  y.  Jetter  (Iowa, 
1913)  142  N.  W.  431.  A  liquor  license 
granted  to  one  after  he  has  been  ad- 
judicated a  bankrupt  belongs  to  him 
personally,  and  not  to  his  receiver  or 
trustee  ta  bankruptcy.  In  re  Whit- 
lock's  License  (1909)  39  Pa.  Super. 
Ct  34. 

Income  or  profits  accruing  to  the 
bankrupt  after  the  adjudication,  but 
from  property  in  which  be  bad  a  fixed 
and  vested  interest  before  the  bank- 
ruptcy, is  not  to  be  regarded  as  after- 
acquired  property.  In  re  Baudouine 
(D.  C.  1899)  96  Fed.  536.  3  Am. 
Bankr.  Rep.  55;  In  re  Wright  (D.  G. 
1910)  177  Fed.  578,  24  Am.  Bankr. 
Rep.  437.  The  share  of  a  bankrupt  in 
a  trust  estate  is  not  after -acquired 
property,  though  it  was  decreed  to  him 
after  the  filing  of  the  petition  in  bank- 
ruptcy, tbe  rights  of  the  parties  in  the 
trust  estate  being  adjudicated  by  such 
decree  as  of  a  date  prior  to  the  filing 
of  such  petition.  McNaboe  v.  Marks 
(1906)  61  Misc.  Rep.  207,  99  N.  T. 
Supp.  960.  But  where  the  conditions 
upon  which  tbe  bankrupt  was  to  be- 
come entitled  to  a  trust  fund  were  not 
performed  until  after  his  adjudication, 
bis  trustee  had  no  title  thereto  for  the 
use   of  the  creditota.     Hull  y.   Palmer 
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(1913)  155  App.  Div.  636,  140  N.  Y. 
Supp.  811.  Where  one  held  land  by 
an  unrecorded  deed  prior  to  his  bank- 
ruptcy, and  his  grantor  thereafter  sold 
the  land  to  another,  his  right  of  action 
against  the  grantor  for  the  proceeds  of 
such  sale  is  not  property  acquired  after 
the  bankruptcy  so  as  to  entitle  him  to 
sue  therefor  in  his  own  name.  Simp- 
son V.  Aliller  (1908)  7  GaL  App.  248, 
94  Pac.  252. 

19.  Right    to    8urplu8    of    estate^— 

Where  all  the  claims  duly  proved 
against  the  bankrupt's  estate  have  been 
paid  in  full,  together  with  the  costs 
and  expenses  of  the  proceedings  and 
the  fees  and  commissions  of  the  offi- 
cers, if  there  remains  any  surplus  in 
money,  or  any  property  not  disposed  of 
by  the  trustee,  it  belongs  to  the  bank- 
rupt, and  upon  the  closing  of  the  es- 
tate and  the  discharge  of  the  trustee, 
such  surplus  vdll  be  ordered  turned 
over  to  the  bankrupt.  In  re  Hoyt  (D. 
C.  1873)  3  N.  B.  R.  55,  Fed.  Cas.  No. 
6,806;  Colie  y.  Jamison  (1875)  4  Hun 
(N.  T.)  284,  13  N.  B.  R.  1;  Dewey  v. 
Moyer  (1877)  9  Hun  (N.  T.)  473,  16 
N.  B.  R.  1;  Jones  v.  Pyron  (1882)  57 
Tex.  43;  Hemdon  v.  Davenport  (1889) 
75  Tex.  462,  12  S.  W.  1111;  Steevens 
V.  Earles  (1872)  25  Mich.  40;  Boyd 
V.  Olvey  (1882)  82  Ind.  294;  Page  y. 
Waring  (1870)  76  N.  Y.  463;  Hunter 
V.  Hodgson  (Tex.  Ciy.  App.  1906)  95 
S.  W.  637;  Wade  y.  Goza  (1906)  78 
Ark.  7,  96  S.  W.  388;  Robertson  y. 
Sohard  (1909)  142  Iowa,  500,  119  N. 
W.  529,  134  Am.  St.  Rep.  430;  Rob- 
ertson y.  Howard  (1910)  82  Kan.  588, 
109  Pac.  696;  Bracklee  Co.  v.  O'Con- 
nor (1910)  67  Misc.  Rep.  599,  122  N. 
Y.  Supp.  710;  Johnson  y.  Norris 
(1911)  190  Fed.  459,  111  O.  0.  A.  291, 
27  Am.  Bankr.  Rep.  107.  A  convey- 
ance by  the  bankrupt  alleged  to  be 
fraudulent  as  to  creditors  will  not  be 
set  aside  at  the  suit  of  the  trustee, 
when  there  are  no  provable  debts,  as 
the  estate,  after  satisfying  the  claims 
against  it,  belongs  to  the  bankrupt. 
Nicholas  v.  Murray  (O.  O.  1878)  18 
N.  B.  R.  469,  Fed.  Cas.  No.  10,223. 

If  necessary,  the  trustee  should  ex- 
ecute a  formal  conveyance  or  assign- 
ment of  such  surplus  property  to  the 
bankrupt.  Scruby  v.  Norman  (1902) 
91  Mo.  App.  517;  Kempner  v.  Bauer 
(1907)  53  Misc.  Rep.  109,  104  N.  Y. 
Supp.  76;  Kruegel  v.  Murphy  &  Bo- 
lanz  (Tex.  Civ.  App.  1910)  126  S.  W. 
680.  But  see  Frazier  y.  Desha's  Adm'r 
(1897)  40  S.  W.  678,  19  Ky.  Law 
Rep.  407. 

Where  no  trustee  was  appointed,  a 
chose  in  action  belonging  to  the  bank- 
rupt will  revert  to  him  after  his  cred- 
itors have  been  satisfied  out  of  his  oth- 
er property.  Griffin  y.  Mutual  Life 
Ins.  Co.  (1904)  119  Ga.  664.  46  S.  B. 
870.  Where  a  bankrupt  filed  his  peti- 
tion in  bankruptcy,  but  no  trustee  was 
ever  appointed  and  the  estate  was  ad- 
ministered, and  the  bankrupt  discharg- 
ed without  disposition  of  his  land,  the 
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title  of  the  bankrupt  to  the  land  w&b 
never  divested.  Roberts  v.  Martin 
(1914)  164  S.  W.  369,  158  Ky.  124. 

After  the  trustee  in  bankruptcy  haa 
paid  in  full  the  debts  proved  against 
the  estate,  the  surplus,  instead  of  be- 
ing returned  to  the  bankrupt,  should  be 
applied  in  payment  of  debts  which, 
though  not  proved,  were  listed  by  the 
bankrupt  in  his  schedule.  In  re 
Haynes  (D.  C.  1867)  2  N.  B.  R.  227, 
Fed.  Cas.  No.  6,269;  In  re  James  (D. 
C.  1868)  2  N.  B.  R.  227,  Fed.  Cas. 
No.  7,175.  CONTRA,  In  re  Hoyt  (D. 
C.  1870)  3  N.  B.  R.  55,  Fed.  Cas.  No. 
6,806. 

Where  a  preference,  voidable  under 
the  act,  has  been  wrested  from  the 
creditor  at  the  suit  pf  the  trustee^  and 
the  creditor  then  makes  proof  of  his 
debt,  and  the  assets  are  enough  to  pay 
all  the  other  creditors  in  full  and  leave 
a  surplus,  in  this  case  the  preferred 
creditor's  proof  may  be  allowed  to 
stand,  and  he  may  be  paid  out  of  such 
surplus;  for,  as  between  the  bankrupt 
and  himself,  he  is  entiUed  to  the  mon- 
ey. In  re  McGuire  (D.  C.  1876)  Fed. 
Cas.  No.  8.813. 

The  surplus  remaining  after  the  pay- 
ment of  aU  proved  claims,  with  inter- 
est thereon  to  the  date  of  adjudication, 
should  not  be  returned  to  the  bankrupt 
until  there  has  been  further  paid  out  of 
it  interest  on  the  proved  claims  from 
the  date  of  adjudication  to  the  day  of 
payment.  In  re  Town  (D.  C.  1873)  8 
N.  B.  R.  40,  Fed.  Cas.  No.  14,112;  In 
re  Hagan  (D.  C.  1873)  10  N.  B.  R. 
383,  Fed.  Cas.  No.  5,898;  In  re  Bank 
of  North  Carolina  (D.  C.  1879)  12  N. 
B.  R.  130,  Fed.  Cas.  No.  895. 

The  discharge  of  the  bankrupt  and 
the  closing  of  the  estate  in  bankruptcy 
do  not  transfer  to  the  bankrupt  the  ti- 
tle to  any  unadministered  assets,  the 
title  to  which  had  vested  in  the  trustee. 
In  re  Lighthall  (D.  C.  1915)  221  Fed. 
791. 

Plaintiff,  after  discharge  of  defend- 
ants in  bankruptcy  held  not  entitled  to 
subject  land,  of  which  the  trustee  de- 
clined to  take  possession  as  an  asset, 
to  the  lien  of  a  judgment,  scheduled  as 
a  liability  by  the  bankrupts.  People's 
Nat.  Bank  of  Independence  v.  Maxson 
(Iowa,  1915)  150  N.  W.  601. 

After  the  estate  has  been  closed,  the 
trustee  discharged,  and  the  bankrupt 
himself  discharged,  property  which 
comes  to  light,  not  having  been  discov- 
ered in  time  to  be  administered  in  the 
bankruptcy  proceedings,  belongs  to  the 
bankrupt  as  a  surplus  of  his  estate,  and 
if  there  are  no  representations  of  fraud 
or  concealment  on  his  part,  or  of  such 
mistake  as  would  vitiate  the  discharge, 
the  court  has  no  authority  to  appoint 
a  new  trustee  to  take  possession  of 
such  surplus.  Hanson  y.  First  Nat. 
Bank  (Tex.  Civ.  App.  1910)  128  S.  W, 
1147;  Lasater  v.  First  Nat.  Bank 
(1903)  96  Tex.  345,  72  S.  W.  1057; 
Mayer  v.  Gourden  (D.  C.  1885)  28 
Fed.  742;   Burton  y.  Periy  (1893)  146 


BANKBTJFTCX  (|  S) 


g  9592 


14  N.  E.  60;  In  re  Piotard 
159)  Fed.  Caa.  No.  11,170- 
arged  bankrupt  can  BBsert  no 
can  he  maintain  any  acdoD, 
t  to  property  whicb  lie  will- 
realed  from  bis  truatee  or  fail- 
hednle  or  surrender  (or  the 
>f  the  creditors.  Jones  v. 
:Mise.    1914)    66   South.   212; 


First  Not.  Bank  y.  I^iater  (190S)  106 
n.  S.  115.  25  Sup.  Gt  206,  4S  L.  Ed. 
408,  13  Am.  Bankr.  Rep.  688;  Laing  t. 
Fiah  (190S)  11»  ni.  App.  645;  Hunt 
T.  Doyal  (1007)  128  Ga.  416,  57  S.  B. 
489.  See  Rand  t.  Iowa  Cent  Ry.  Co. 
(1904)  96  App.  DiT.  413,  89  N.  T. 
Supp.  212;  Rand  v.  Sage  (1005)  04 
Minn.  344.  102  N.  W.  864. 


(Act  July  1,  1898,  c.  541,  §  8.)  Death  or  insanity  of  bank- 
ts. 

1  or  Insanity  of  Bankrupts. — a  The  death  or  insanity  of  a 
>t  shall  not  abate  the  proceedings,  but  the  same  shall  be 
ed  and  concluded  in  the  same  manner,  so  far  as  possible, 
gh  he  had  not  died  or  become  insane:  Provided,  That  in 
death  the  widow  and  children  shall  be  entitled  to  all  rights  of 
nd  allowance  fixed  by  the  laws  of  the  State  of  the  bankrupt's 
:e.     {30  Stat.  549.) 


Notes  of 

:h  or  inianity  of  bankrupt  ba> 
dicat Ion.— When  a  petition  in 
:j  bse  been  duly  filed,  the 
gs  are  saved  from  discontin- 
m  the  sobBequent  death  of  the 
:,  even  thongh  that  occurs  be- 
service  of  process,  or,  sfter 
it  any  time  before  adjudica- 
re  Spaiding  (1005)  139  Fed. 
::.  G.  A.  370,  14  Am.  Bankr. 
;  In  re  Hicks  (D.  C.  1901) 
OlO,  6  Am.  Bankr.  Rep.  182; 

Patterson  (1906)  147  Fed. 
C.   G.   A.   75,   17  Am.   Bnnkr. 

In  re  Agnew  (D.  C.  1915) 

feo. 

he  death  of  sn  alleged  bnnk- 
r  the  filing  of  Che  petition,  hia 
id  personal  representatives 
>  brought  in  and  made  parties 
1  adjudication.  Shute  v.  Pat- 
1906)  147  Fed.  709.  78  C.  G. 
'  Am.  Bankr.  Rep,  99. 
he  death  of  the  bankrupt,  his 
'ator  mo;  file  an  application 
icbarge.  In  re  Agnew  (D.  C. 
5  Fed.  650. 

Death    of    partnir.— After    a 

tag  been  filed  against  partners, 
I  of  one  of  them  prior  to  any 
ion  upoo  the  queation  of  bank- 
no  legal  cause  for  diamisBing 
3on.  Hunt  v.  Pooke  (D.  G. 
N.  B.  R.  161.  Fed.  Cae.  No. 

DIslrlbdtlon  ef  •atal»r-Sub- 
le  proviso  of  this  section  as  to 
B  of  the  widow  and  children, 
e  of  B  de<KBsed  bankrupt  is  to 
buted  according  to  the  bank- 
iw,  and  not  according  to  the 
'  which  otherwise  would  be  ap- 
In  re  Devbn  (D.  C.  1910) 
170,  24  Am.  Bankr.  Rep.  863. 

Inaanity  of  bankrupt.^Where 
d  bankrupt  commits  an  act  of 
cj  while  eana,  and  by  reason 
tlon  founded  on  such  act,  the 

bankruptcy  obtains  jurtsdic- 
.S.C0MP.'16-698 


DeolsloBa 

tiou  of  a  proceeding  against  him,  it  will 
continue  the  proceedings  notwithstand- 
ing his  supervening  insanity;  but  if 
the  bankrupt  was  insane  when  the  al- 
leged act  of  bankruptcy  was  committed, 
DO  adjudication  of  bankruptcy  can  be 
made  against  Mm.  In  re  Kehler  (I90S) 
159  Fed.  55,  86  G.  G.  A.  245,  18  Am. 
Bonkr.  Rep.  513;  In  re  Ward  (D.  G. 
1911)  194  Fed.  174,  28  Am.  Bankr 
Rep.  29. 

5.  Dower  and  allowances  to  widow 
and  children.— The  provision  of  this 
section  with  reference  to  rights  of  dow- 
er and  allowance  to  the  widow  and  chil- 
dren of  the  bankrupt  does  not  create 
or  extend  any  right  of  dower  or  allow- 
ance, but  makes  the  right  of  a  bank- 
rupt's widow,  and  Its  nature  and  ex- 
tent, depend  upon  the  local  law.  In  re 
McKenzie  (D.  C.  1004)  132  Fed.  886, 
13  Am.  Bankr:  Rep.  227.  And  see  Kel- 
Hy  V.  Strange  (D.  C.  1869)  3  N.  B.  R. 
8,  Fed.  Cas.  No.  7.678;  In  re  Heater 
(D.  C.  1871)  5  N.  B.  R.  285,  Fed.  Caa. 
No.  6,437.  Gompare  Hurley  v.  Devlin 
(D.  G.  1007)  151  Fed.  919,  IS  Am. 
Bankr.  Rep.  627.  The  widow  will  have 
the  same  right  of  dower  and  the  same 
allowances  as  are  granted  by  the  laws 
of  the  state  of  the  bankrupt's  domicile 
under  similar  drcum stances.  In  re  Mc- 
Kenzie (1906)  142  Fed.  383,  73  C.  C. 
A.  483.  16  Am.  Bankr.  Rep.  679.  See 
In  re  Dicks  (D.  C.  1912)  198  Fed,  203, 
28  Am.  Bankr.  Sep.  845. 

If  the  bankrupt  dies  seised  of  realty 
in  various  stotes.  the  court  of  bank- 
ruptcy of  the  bankrupt's  residence  will 
bave  exclusive  jurisdiction  after  his 
death  to  determine  tbe  right  of  the 
Vidow  to  dower  in  such  lands.  Hurley 
T.  Devlin  (D.  C.  1907)  151  Fed.  019, 
IS  Am.  Bankr.  Rep.  627. 

The  right  of  tbe  widow  and  children 
of  a  deceased  bankrupt  to  the  dower 
and  allowances  tbey  are  entitled  to 
from  bis  estate  under  tlie  state  law  is 
not  lost  or  defeated  by  the  vesting  of  ti- 
tle in  the  bankrupt's  trustee  before  the 
death  of  the  bankrupt.    Hull   v.   Dicks 
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(1915)  235  U.  S.  5S4,  35  Sup.t3t.  152; 
ThomaB  v.  Woods  (1009)  173  Fed.  585, 
97  C.  C.  A.  535.  23  Am.  Bankr.  Rep. 
132;  In  re  Slack  (D.  C.  1901)  111 
Fed.  523,  7  Am.  Bankr.  Rep.  121; 
CraTens  v,  Shippen  (1904)  25  Ky.  Law 
Bep.  1322,  77  S.  W.  929;  Warford  v. 
Noble  (C.  C.  ISSO)  2  Fed.  202.  The 
right  of  tbe  widow  of  a  deceased  bank- 
rupt, under  tbia  section,  to  allownnce 
from  his  estate  under  itate  law,  was 
not  affected  by  his  assignment  for  tbe 
benefit  of  creditors  withio  four  montbs 
ol  his  adiudication.  In  re  Scott  (C.  C. 
A.  1915)  226  Fed.  201. 

The  trustee  in  baokruptcj  may  not 
sell  tbe  real  estate  free  from  the  wid- 
ow's rights,  after  the  death  of  the 
bankrupt,  nor  divest  her  of  her  dower 
right  without  her  consent  Porter  v. 
Lazear  (1883)  109  U.  S.  84,  3  Sup.  Ct 
58,  27  L.  Ed.  865;  In  re  McKenzie 
(1905)  142  Fed.  383,  73  C.  C.  A.  483, 
16  Am.  Bankr.  Rep.  679;  Smith  y. 
Smith  (1800)  5  Vea.  189;  In  re  Angier 
<D.  C.  1871)  4  N.  B.  R.  619,  Fed.  Cas. 
No.  388;  In  re  Bartenbacb  (D.  C.  1875) 
11  N.  B.  R.  61,  Fed.  Cas.  No.  1,068. 

After  peraonal  property  has  been  de- 
li veted  into  the  possession  of  a  duly 
qualified  trustee,  tbe  bankrupt  ceases 
to  be  "seised  or  possessed"  of  it,  so 
that  his  subsequent  death  will  not  en- 
title the  widow  to  claim  a  third  of  it. 
as  she  might  have  done  if  he  had  not 
been  adjudged  bankrupt.  In  re  Mc- 
Kearie  (1905)  142  Fed.  383,  73  C.  C. 
A.  483,  16  Am.  Bankr,  Rep.  079;  In 
re  McKenzie  (D.  C.  1904)  132  Fed. 
986,  13  Am.  Bankr.  Bep.  227;  In  re 
Slack  (D.  C.  1901)  111  Fed.  523,  7 
Am.  Bankr.  Rep.  121.  But  it  is  not 
the  duty  of  a  trustee  in  bankruptcy  to 
protect  the  dower  rights  of  the  bank- 
rupt's wife  against  the  consequences  of 
her  own  acts  prior  to  the  bankruptcy. 


Dudley  y.  Easton  (18S1)  104  V.  S.  99. 
26  L.  Ed.  668. 

In  Connecticut,  tbe  judge  of  tbe  court 
of  bankruptcy  may  make  a  reasonable 
allowance  to  tbe  bankrupt's  widow, 
from  his  estate  in  bankruptcy,  for  her 
support  during  tbe  settlement  of  tbe 
estate.  In  re  Newton  (D.  C.  1903)  122 
Fed.  103.  10  Am.  Bankr.  Rep.  345. 
Compare  In  re  Seabolt  (D.  C.  1902) 
113  Fed.  766,  8  Am.  Bankr.  Eep.  67. 

In  Ohio,  the  widow  of  a  bankrupt 
having  bis  domicile  in  that  state  is  en- 
titled to  reside  for  a  year  In  the  man- 
sion  house  of  her  deceased  husband,  if 
dower  is  not  sooner  assigned,  and  aiso 
to  the  allowance  of  a  year'a  support 
for  herself  and  children,  these  grants 
being  in  lieu  of  the  exemptions  which 
the  husband  would  have  been  entitled 
to  claim  from  the  estate  in  bankruptcy 
if  he  had  lived.  In  re  Parachen  (C.  C. 
1902)  119  Fed.  976,  9  Am.  Bankr.  Rep. 
389. 

The  widow  must  assert  her  claims  in 
some  prijper  way  before  the  court  ol 
bankruptcy.  To  entitle  her  to  dower  it 
is  not  sufficient  for  her  merely  to  In- 
tervene in  a  suit  by  the  trustee  in 
bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance,  and  file  a  sug- 
gestion of  her  huaband's  deatb  without 
any  further  action.  Gray  v.  Chase 
(1903)  184  Mass.  444,  68  N.  E.  676. 
And  where  a  state  statute  provides  tlist 
a  wife  who  is  granted  a  divorce  shall 
be  entitled  to  one-third  of  the  bus- 
band's  persona]  property  absolutely,  a 
wife  who  has  begun  an  action  for  di- 
vorce has  no  such  claim  upon  the  hus- 
band's personalty,  before  decree,  as  will 
entitle  her  to  enjoin  tbe  distribution  of 
the  proceeds  of  tbe  property  in  tbe 
hands  of  bis  trustee  in  bankruptcy- 
Hawk  V.  Hawk  (D.  C.  1900)  102  Fed. 
679,  4  Am.  Bankr.  Rep.  463. 


§  9593.  (Act  July  1,  1898,  c.  541,  §  9.)    Protection  and  detention  of 
bankrupts. 

Protection  and  Detention  of  Bankrupts. — a  A  bankrupt  shall  be 
exempt  from  arrest  upon  civil  process  except  in  the  following 
cases:  (1)  When  .issued  from  a  court  of  bankruptcy  for  contempt 
or  disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State 
court  having  jurisdiction,  and  served  within  such  State,  upon  a 
debt  or  claim  (rom  which  his  discharge  in  bankruptcy  would  not  be 
a  release,  and  in  such  case  he  shall  be  exempt  from  such  arrest  when 
in  attendance  upon  a  court  of  bankruptcy  or  engaged  in  the  per- 
formance of  a  duty  imposed  by  this  Act. 

b  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by  or 
against  a  person,  and  before  the  expiration  of  one  month  after  the 
qualification  of  the  trustee,  upon  satisfactory  proof  by  the  affidavits 
of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  of  business  to 
avoid  examination,  and  that  his  departure  will  defeat  the  proceedings 
in  bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him  to  bring 
such  bankrupt  forthwith  before  the  court  for  examination.  If  upon 
hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court  or  a 
judge  thereof  that  the  allegations  are  true  and  that  it  Is  necessary, 
he  shall  order  such  marshal  to  keep  such  bankrupt  in  custody  not 
(11151) 
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ng  ten  days,  but  not  imprison  him,  until  he  shall  be  examined 
;ased  or  give  bail  conditioned  lor  his  appearance  for  examina- 
)m  time  to  time,  not  exceeding  in  all  ten  days,  as  required  by 
rt,  and  for  his  obedience  to  all  lawful  orders  made  in  reference 
.    (30  Stat.  549.) 

Notea  of  Deelalona 

intlon   of   bankrupt^-The   pro- 

this  BectioD,  relating  tu  tbe 
ad  detention  of   the   bankrupt, 

require  the  warrant  to  state 
lankrupt  is  to  be  bcuugbt  before 
;  for  examination,  and  the  writ 
<e  vacated  for  failure  to  include 
^ateiiient,  if  it  was  issued  upon 
I  petition  setdDg  lotth  the 
f  facts,  and  the  bankrupt,  be- 
with  brought  before  the  judge, 
emand  an  eiaoiination  or  make 
ction,  but  immediately  offered 
^  was  accepted.  In  re  Lipke 
100)  98  Fed.  970,  3  Am.  Bankr. 


iwer  of  a  conrt  of  bankroptc; 
the  detention  of  a  bankrupt 
[bout  to  abscond  from  the  ju- 
i  with  hie  assets  is  not  limlt- 
c  parti culat  circumstances  and 
purposes  covered  by  this  see- 
under  other  provisions  of  tbe 
Kjurt  has  authorit;  to  issue  an 
tbe  nature  of  a  ne  exeat,  when 
3t  of  the  bankrupt  is  shown  to 
isary  for  the  enforcement  of 
as  applied  to  his  case.  In  re 
>.  0.  1900)  98  Fed.  970,  8  Am. 
tep.  669;  In  re  Berkowitz  (D. 
173  Fed.  1012. 

>urt  has  no  authority  to  Issue 
It  for  tbe  arrest  of  a  bankrupt 
□ot  within  tbe  district  In  re 
osch  (1901)  108  Fed.  85.  47 
177,  5  Am.  Bankr.  Rep.  532. 
'  Privitag*  (nun  arrest  on  olvtl 
—This  aection  and  Genera)  Or- 
30  are  Id  pari  materia  and 
e  construed  as  a  whole.  U.  8. 
s  (D.  C.  1009)  186  Fed.  613, 
Bankr.  Rep,  177.  But  wbereaa 
ite  exempts  the  bankrupt  from 
1  cases  where  the  debt  or  claim 
h  the  process  is  founded  is  of 
nature  that  it  will  be  released 
discharge  in  bankruptcy,  while 
eral  order  exempts  him  from 
1  cases  where  tbe  debt  or  claim 
ible  in  bankrupCcy,  it  is  held 
this  conflict,  tbe  order  must 
r  to  the  statute,  tbe  latter  be- 
liperior  authority.  In  re  Baker 
S»9)  96  Fed.  954, 8  Am.  Bankr. 
1. 

section  exempts  the  bankrupt 
rest  only  during  the  pendency 
e  bankruptcy  proceedings. 
aan  t.  Bolster  (191S)  220  Mass. 
r  N.  B.  543. 

laws  of  tbe  state  so  provide, 
tmpt  may  be  arrested  in  an  ac- 
a  claim  from  which  his  dis- 
iTould  not  lelease  him,  and  the 


bankruptcy  court  will  not  interfere  to 
prevent  the  enforcement,  by  arrest  and 
imprisonment,  of  a  judgment  founded 
on  such  a  claim,  unless  such  action  is 
necessary  to  enable  the  bankruptcy 
court  to  exercise  its  proper  autbority 
and  jurisdiction  in  tbe  case.  In  re 
PetUs  (D.  C.  1868)  2  N.  B.  K.  44,  Fed. 
Cas.  No.  11,04G:  In  re  Baker  (D.  C. 
1SD9)  96  Fed.  054,  3  Am.  Bankr.  Rep. 
101.  On  this  principle  it  ia  held  that, 
if  the  laws  of  the  state  authorize  tbe 
arrest  and  detention  of  a  defaulting 
taxpayer,  a  bankrupt  in  that  plight  will 
not  be  released  on  habeas  corpus,  since 
taxes  due  to  a  state  or  municipality  are 
not  affected  by  a  discharEC  in  bank- 
ruptcy. Aid  rich  v.  Aid  rich  (Mass. 
1S44)  8  Mete.  102.  The  same  is  true 
of  claims  sounding  in  tort,  when  the 
torts  are  of  the  nature  excepted  by  the 
statute  from  the  effects  of  a  discharge. 
In  re  Devoe  (D.  C.  1868)  2  N.  B. 
R.  27.  Fed.  Cas.  No.  3.843;  In  re  Simp- 
son  (D.  O.  1808)  2  N.  B.  R.  47,  Fed. 
Cas.  No,  12.879;  In  re  Wliitehouse  (D. 
C,  1870)  4  N.  B.  R.  «3,  Fed.  Cas.  No. 
17,564.  And  if  the  debtor  is  held  un- 
der arrest  in  a  civil  action  in  a  state 
court  founded  on  a  debt  contracted  by 
bis  defalcation  while  acting  in  a  fidu- 
ciary capacity,  that  ia  a  claim  front 
which  bis  discharge  in  bankruptcy 
would  not  release  biia,  and  therefore  he 
is  not  entitled  to  be  released  on  halieas 
corpus  from  the  court  of  bankruptcy. 
In  re  Seymour  (D.  C.  1S67)  1  N.  B. 
R.  29,  Fed.  Cas.  No.  12,684;  Kava- 
naugh  v.  Mclntyre  (1908)  128  App. 
Div.  722,  1T2  N.  Y.  Supp.  987.  But  a 
bankrupt  arrested  and  held  oa  a  cnpias 
in  an  action  to  recover  from  him  the 
value  of  property  which  he  is  alleged 
to  have  embezzled  and  fraudulently  con- 
verted to  his  own  use,  is  entitled  to  re- 
lease on  habeas  corpus,  where  no  facts 
are  pleaded  which  show  such  embez- 
zlement to  have  been  committed  while 
he  was  acting  in  a  fiduciary  capacity. 
Barrett  v.  Prince  (1006)  143  Fed.  302, 
74  C.  C.  A.  440,  16  Am.  Bankr.  Rep. 
64.  A  judgment  in  a  bastardy  proceed- 
ing, brought  against  tbe  putative  father 
in  the  name  of  tbe  state  and  by  tbe 
public  prosecutor,  according  to  the 
state  law,  adjudging  him  to  pay  a  cer- 
tain sum  monthly  tt>  the  mother  ot  tbe 
child  for  the  period  of  ten  years,  and 
to  secure  such  payment  by  a  bond  with 
sureties,  is  not  such  a  debt  as  will  be 
released  by  his  discharge  in  bankruptcy, 
and  hence,  if  he  is  arrested,  during  tbe 
bankruptcy  proceedings,  for  failure  t* 
furnish  the  bond  required,  and  ci>mmit- 
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ted,  the  court  of  bankruptcy  will  not 
set  him  at  liberty  on  habeas  corpus. 
In  re  Baker  (D.  O.  1899)  96  Fed.  954, 
3  Am.  Bankr.  Rep.  101. 

A  state  court  cannot  lawfully  cause 
the  bankrupt  to  be  arrested  and  im- 
prisoned for  a  contempt  of  its  authori- 
ty in  omitting  to  pay  instalments  of 
alimony  due  under  a  decree  of  such 
court.  In  re  Houston  (D.  O.  1899)  94 
Fed.  119.  2  Am.  Bankr.  Rep.  107.  See 
In  re  Van  Orden  (D.  C.  1899)  96  Fed. 
86,  2  Am.  Bankr.  Rep.  801;  In  re 
Smith,  1  Nat.  Bankr.  News,  471;  In 
re  Lachemeyer  (D.  C.  1878)  18  N.  B. 
R.  270,  Fed.  Cas.  No.  7,966;  In  re 
Foye  (D.  0.  1875)  Fed.  Cas.  No.  6,021. 
The  arrest  of  the  bankrupt  under  a 
capias  on  a  judgment  recovered  against, 
him  in  a  suit  for  breach  of  promise  of 
marriage  is  unlawful  in  view  of  this 
provision  of  the  bankruptcy  act  In  re 
Fife  (D.  0.  1901)  109  Fed.  880,  6  Am. 
Bankr.  Rep.  258.  A  bankrupt  cannot 
be  held  in  the  custody  of  a  sheriff  of 
the  county  on  account  of  a  judgment 
obtained  against  him  for  costs  in  an 
action  in  a  state  court.  In  re  Borst 
(D.  C.  1868)  2  N.  B.  R.  171,  Fed.  Cas. 
No.  1,665.  Except  in  cases  where  the 
judgment  for  costs  was  not  rendered 
until  after  the  adjudication  in  bank- 
ruptcy. In  re  Marcus  (1901)  105  Fed. 
*K)7,  45  C.  C.  A,  115,  5  Am.  Bankr.  Rep. 
365. 

Where  a  bankrupt,  who  resided  in 
another  state,  on  being  required  to  ap- 
pear and  testify  before  a  referee,  was 
given  an  order  of  protection  prohibit- 
ing any  person  from  arresting  him  on 
civil  process  while  in  the  state  in  at- 
tendance on  the  hearing  and  for  a  stat- 
ed time  thereafter,  an  arrest  on  such 
a  process  before  the  expiration  of  the 
time  is  a  violation  of  such  order,  and  he 
will  be  discharged  by  the  court  of  bank- 
ruptcy on  writ  of  habeas  corpus,  re- 
gardless of  whether  or  not  the  claim 
on  which  he  was  arrested  is  discharge- 
able in  bankruptcy.  U.  S.  v.  Flynn  (D. 
C.  1909)  179  Fed.  316,  23  Am.  Bankr. 
Rep.  270;  In  re  KimbaU  (D.  0.  1867) 
Fed.  Cas.  No.  7,767.  The  provision 
of  this  section  that  the  bankrupt  shall 
be  exempt  from  arrest  "while  in  at- 
tendance upon  a  court  of  bankruptcy 
or  engaged  in  the  performance  of  a 
duty  imposed  by  this  act"  is  to  be  con- 
strued liberally,  and  the  bankrupt's 
exemption  is  not  restricted  to  particu- 
lar occasions  when  his  physical  attend- 
ance in  court  is  required  or  when  he 
is  actually  engaged  in  performing  some 
required  duty.  In  re  Dresser  (D.  O. 
1903)  124  Fed.  915,  10  Am.  Bankr. 
Rep.  270. 

The  bankrupt's  exemption  from  ar- 
rest begins  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy.  State  v. 
Rollins  (1850)  13  Mo.  179;  In  re 
Winthrop  (D.  C.  1842)  Fed.  Cas. 
No.  17,900.  See  Robb  v.  Powers  (1845) 
7  Ala.  658;    Gibson  y.  Holmes  (1905) 
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78  Vt.  no,  62  AtL  11,  4  L.  R.  A,  (N. 
S.)  451;  Turgeon  v.  Bean  (1912)  109 
Me.  189,  88  AtL  557.  The  exemption 
continues  until  the  final  decision  on  the 
bankrupt's  application  for  discharge. 
U.  S.  V.  Peters  (D.  0.  1909)  166  Fed. 
613,  22  Am.  Bankr.  Rep.  177. 

Where  a  state  statute  authorizes  a 
judgment  creditor,  upon  alleging  that 
his  debtor  has  fraudulently  disposed 
of  his  property,  to  institute  proceed- 
ings which  begin  with  the  arrest  and 
imprisonment  of  the  debtor,  but  such 
arrest  is  not  intended  as  a  punishment 
of  the  debtor,  but  as  a  means  of  ob- 
taining a  full  disclosure  as  to  his  prop- 
erty, the  proceeding  is  not  criminal  but 
civil,  and  its  primary  object  is  the  col- 
lection of  the  creditor's  judgment. 
Such  proceedings  are  therefore  in  di- 
rect conflict,  with  the  bankruptcy  law, 
as  respects^  any  property  which  has 
passed  to  a  trustee  in  bankruptcy,  and 
a  bankrupt  cannot  be  arrested  in  pro- 
ceedings founded  on  such  statute. 
Goodwin  v.  Sharkey  (N.  Y.  1868)  5  Abb. 
Prac.  N.  S.  64. 

The  bankruptcy  law  does  not  prevent 
a  state  court  from  committing  the 
bankrupt  to  prison  for  a  contempt, 
where  such  commitment  is  intended  as 
a  punishment  and  not  as  a  means  of 
collecting  a  debt  In  re  Fritz  (D.  O. 
1907)  152  Fed.  562.  18  Am.  Bankr. 
Rep.  244;  In  re  Collins  (1903)  39 
Misc.  Rep.  753,  80  N.  Y.  Siipp.  1119; 
In  re  Meggett  (1900)  105  Wis.  291,  81 
N.  W.  419. 

The  court  of  bankruptcy,  in  grant- 
ing the  bankrupt  a  protection  against  a 
arrest,  may  impose  terms,  and  may, 
in  a  proper  case,  require  him  to  fur- 
nish a  bond  with  sureties,  conditioned 
that  during  its  continuance  he  will  obey 
all  orders  of  the  court  and  not  mean- 
while depart  from  its  jurisdiction.  In 
re  Lewensohn  (D.  C.  1900)  99  Fed.  73, 
3  Am.  Bankr.  Rep.  594. 

3.  —  Release  from  Imprisonment.-* 

A  court  of  bankruptcy  has  jurisdiction 
to  enforce  the  protection  against  arrest 
on  civil  process  accorded  to  bankrupts 
by  the  statute,  and  for  this  purpose 
may  issue  the  writ  of  habeas  corpus, 
requiring  the  production  of  the  bank- 
rupt before  it  in  order  that  it  may  in- 
quire and  determine  whether  or  not 
the  case  is  one  within  the  statute,  and 
in  the  former  alternative,  discbarge  the 
bankrupt  In  re  Glaser  (D.  C.  1868) 
Fed.  Cas.  No.  6,474;  U.  S.  v.  Dobbins 
(D.  0.  1871)  Fed.  Cas.  No.  14,971. 
The  authority  thus  given  to  the  bank- 
ruptcy courts  can  be  exercised  only  by 
that  court  in  which  the  particular  bank- 
ruptcy proceedings  are  pending.  In  re 
Seymour  (D.  C.  1867)  Fed.  Cas.  No. 
12.684. 

Where  a  bankrupt  is  under  arrest  un- 
der process  from  a  state  court,  he 
should  first  apply  to  that  court,  before 
coming  into  the  court  of  bankruptcy  to 
obtain  his  release.    In  re  0*Mara  "{D. 
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Fed.  CaB.  No.  lOJSOG.  Where 
was   arrested   on   procesB   is- 

;  violated  a  penal  statute  of 
agaiDBt  fraudulent  inaolveac;, 
irarde,  on  petition  □!  his  cred- 
he  proper  federal  court,  was 
bankrupt,  and  tbe  state  court, 
ag,    tben    committed    him    for 

he  thereupon  applied  to  the 
lurt  for  bis  release  on  habeas 
□  the  ground  that  the  state 
>as  superseded  by  the  bsnk- 
w,  held,  that  the  state  courts 
ipetent  to  decide  the  federal 
tbut  raised,  and  that,  no  cir- 
i»  of  special  urgency  being 
le  federal  courts  abonld  not 
B  determination  until  the  pria- 

exbaustcd  his  remed;  in  tbe 
■ta.  U.  S.  V.  McAleeae  (1899) 
i58,  35  C.  C.  A.  520. 
state  court,  being  applied  to 
mkrupt'a  release  from  arrest, 
he  application,  the  court  of 
y  is  not  bound  by  its  deci- 
may  order  his  release  if  sat- 
t  hia  detenCioa  is  in  violation 
bts  under  tbe  bankruptcy  law. 
Putnam  (D.  C.  1901)  107  Fed. 
1.  Bankr.  Rep.  80;  In  re  Wig- 
::.  1868)  Fed.  Caa.  No.  17.823. 
e    purpose    of    releaBing    tbe 

from  a  detention  which  is  in 
of  the  proviaiona  of  the  bant- 
w,  it  is  inimaterial  whether  the 
D  which  the  arreat  waa  effect- 

from  a  state  court  or  a  fed- 
:.  Inre  Wenham  (D.  C.  1906) 
910,  16  Am.  Bankr.  Rep.  690. 
lease  of  tbe  bankrupt  may  be 
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should  not  be  released 
tody.  This  beiog  nn  order  in 
;y,  the  court  may  compel 
to  it   by   the   process   of  at- 

Rs  for  contempt.  In  re  Glas- 
!.  1868)  Fed.  Cas.  No.  5,474; 
«by  (D.  C.  1867)  1  S.  B.  R. 

Cas.  No.  7,165. 

urt  of  bankruptcy  hue  power 
t  the  bankrupt  from  imprison- 
I  cose  where  the  law  exempts 

arrest,  not  only  by  relensing 
actual  custody,  by  mean  a  of 
of  habeas  corpus,  but  also  by 
aying   further   proceedings   in 

court,  or  staying  the  issue  of 
IS  or  attachment  against  tbe 
,  or  by  enjoining  the  creditor 
ig  out  such  a  writ,  or  forbid- 
to  execute  a  writ  already  out. 
Putnam  (D.  C.  1901)  107  Fed. 
a.  Bankr.  Rep.  80:  In  re  Pet- 
1  186S)   2  N.  B.  K.  44.  Fed. 

11.046;  In  re  Jacoby  {D.  C. 
N.  B.  K.  118,  Fed.  Cas.  No. 
1  re  Migel  (11,  C.  1S69)  2  N. 
1,  Fed.  Cos.  No.  9,538;  In  re 
(D.   C.  1877)   Fed.  Cas.  No. 

application  for  the  release  of 
pt   who   Is   held   uadpr   arrest 

haB    been    rendered    in    the 


state  court  and  the  record  ahowa  that 
the  debt  was  one  contracted  by  the 
fraud  of  the  bankrupt,  or  in  a  fiduciary 
capacity,  or  otberwiae  was  of  such  a 
nature  as  not  to  be  affected  by  his  dis- 
charge in  bankruptcy,  tbe  federal  court 
will  accept  the  record  as  importing  ab- 
solute verity  and  will  not  inquire  fur- 
ther into  tbe  queation,  and  will  refuse 
the  application.  In  rq  Robinson  (D.  C. 
1878)  Fed.  Cas.  No.  11.939:  In  re  Pat- 
terson (D.  C.  1868)  Fed.  Gas.  No.  10,- 
817.  If  the  case  hna  not  proceeded  to 
judgment,  and  the  record  contains  only 
the  declaration,  complaint,  or  affidavit 
on  which  proeesa  for  tbe  arrest  of  the 
bankrupt  was  issued,  the  court  of  bank- 
ruptcy has  only  to  decide  the  question 
of  law  whether  the  debt,  asauming  it 
to  be  of  tbe  nature  shown  by  such  pa- 
pers, <a  diachargeable  in  Innkruptcy, 
and  should  not  enter  upon  an  inquiry  as 
to  the  truth  of  the  facta  alleged.  In  re 
KimhaU  (D.  C.  1808)  2  N.  B.  H.  204, 
Fed.  Cas.  No.  7,768.  affirmed  (C.  C. 
1869)  2  N.  B.  R.  354.  Fed.  Cas.  No. 
7.769:  In  re  Valk  (D.  C.  1860)  3  N.  B. 
R.  278,  Fed.  Cas.  No.  16,814;  In  re 
Devoe  (D.  C.  1888)  2  N.  B.  R.  27,  Fed. 
Cas.  No.  3.843.  Evidence  cannot  be 
received  to  contradict  the  declaratioD 
in  the  action  in  which  Che  order  of 
arrest  was  granted  and  to  show  that  no 
such  cause  of  action  really  exists  aa  is 
therein  set  forth,  for  the  bankruptcy 
court  cannot  undertake  to  decide 
whether  the  plaintiffs  claim  is  well  or 
ill  founded:  that  must  be  left  to  the  de- 
termination of  the  court  where  the  suit 
ia  pending.  In  re  Devoe  (D.  C.  1868) 
Fed.  Cas.  No.  3,843.  But  certain  cases 
maintain  that  the  bankruptcy  court  is 
not  bound  by  the  case  made  by  the 
pleadings  or  affidavits  in  the  proceed- 
ings in  the  state  court,  nor  obhged  to 
accept  the  plaintiff's  allegations  as  con- 
clusive on  the  queation  of  fact,  but  may 
iniiuire  whether  or  not  the  debt  is  one 
liable  to  be  released  by  the  discharge 
of  the  bankrupt,  and  to  this  end  may 
consider  all  legal  evidence  brought  be- 
fore it.  In  re  Alsberg  (D.  C.  1877)  16 
N.  B.  R.  116.  Fed.  Cos,  No.  261:  In 
te  Glaaer  (D.  C.  1808)  1  N,  B.  R.  336, 
Fed,  Cas.  No.  5,474:  In  re  Williams 
(C.  C.  1874)  11  N.  B.  R.  145,  Fed. 
Cns.  No.  17,700:  In  re  Jacoby  (D.  C. 
3867)  1  N.  B.  R.  118.  Fed.  Cas.  No. 
7,165. 

4.  Arrsat  prior  to  bankruptcy  pro* 
caedings,— A  bankrupt  who  waa  arrest- 
ed under  process  from  a  state  court, 
civil  or  criminal,  before  the  filing  of  the 
petition  in  bankruptcy,  aud  ia  held  in 
custody  under  such  arrest,  cannot  ob- 
tain his  release  from  such  imprison- 
ment by  application  to  the  feileral 
court,  on  petition  for  the  writ  of  ha- 
beas corpus;  and  in  this  case  it  makes 
no  difference  whether  the  debt  or  claim 
for  which  he  was  arrested  ia  of  such 
a  character  as  to  be  provable  in  bank- 
ruptcy or  released  by  the  discharge,  for 
irrespective  of  any  such   question,   the 
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460.  16  N.  B.  R.  468.  CONTRA,  see 
Turgeon  v.  Emery  (D.  C,  1910)  182 
Fed.  1016,  25  Am.  Bankr.  Rep.  694; 
People  T.  ErlaDjer  (D.  C.  1904)  132 
Fed.  883,  13  Am.  Bankr.  Rep.  197. 
If  the  claim  songbt  to  be  enforced  b? 
the  arrest  is  one  wbicb  is  affected  by 
the  dieehBrge  in  bankruptcy,  the  de- 
fendant will  be  entitled  to  regain  his 
liberty  after  the  discbarge  is  granted 
and  on  application  to  the  proper  state 
court.  Brandon  Nat.  Bank  v.  Hatch 
(1876)  57  N.  H.  460. 


§  d591 

pending  arrest  will  not  be  superseded 
by  the  bankruptcy  proceedings.  In  re 
Claiborne  (D.  C.  1901)  109  Fed.  74, 
6  Am.  Bankr.  Rep.  812;  Ex  parte  Zieg- 
enfuss  (1842)  24  N.  C.  463^  Ez  parte 
Rank  (D.  C.  1842)  Fed.  Cas.  Ho.  11.- 
566:  In  re  Walker  (D.  C.  1868)  I  N. 
B.  R.  318.  Fed.  Cas.  No.  17,060;  Hade- 
ton  y.  Valentine  IC.  C.  1868)  2  N.  B.  R. 
31,  Fed.  Cas.  No- 6.287;  Minon  t.  Van 
Nostrand  (D.  C.  1870)  4  N.  B.  R.  108, 
Fed.  Cas.  No.  9,642,  affirmed  (0.  C. 
1873)  Fed.  Caa.  No.  9,641;  Brandon 
Nat.   Bank  v.  Hatch   <1878)   67  N.  H. 

§  9594.  (Act  July  1,  1898.  c.  541,  §  10.)    Extradition  of  bankrapts. 

Extradition  of  Bankrupts. — a  Whenever  a  warrant  for  the  ap- 
prehension of  a  bankrupt  shall  have  been  issued,  and  he  shall  have 
been  found  within  the  jurisdiction  of  a  court  other  than  the  one 
issuing  the  warrant,  he  may  be  extradited  in  the  same  manner  in 
which  persons  under  indictment  are  now  extradited  from  one  district 
within  which  a  district  court  has  jurisdiction  to  another.  (30  Stat. 
549.) 

Compare  i  2,  cl.  14,  ante,  i  95^6,  proTiding  that  the  courts  of  bankruptcy 
shall  have  authority  to  "eitradite  bankrupts  from  their  respective  districts  to 
other  districts."    See  also  B.  S.  S  1029,  ante.  |  1695,  providing  that  "only  one 
writ  or  warrant  is  necessary  to  remove  a  prisoner  from  one  district  to  another. 
One  copy  thereof  may  be  delivered  to  the  sheriff  or  jailer  Irom  whose  custody 
the  prisoner  is  taken,  and  another  to  tbe  sheriff  or  jailer  to  whose  custody  he  is 
committed,  and  the  original  writ,  with  the  marshal's  return  thereon,  shall  be 
returned  to  the  clerk  of  the  district  to  which  he  is  removed." 
§  9595.  (Act  July  1,  1898,  c.  541,  §  11.)    Suits  by  and  against  bank- 
rupts. 
Suits   by  and  against   Bankrupts. — a  A   suit  which   is   founded 
upon  a  claim  from  which  a  discharge  would  be  a  release,  and  which 
is  pending  against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him,  shall  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  petition;   if  such  person  is  adjudged  a  bankrupt,  such 
action  may  be  further  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  or,  if  within  that  time  such  person  applies  for  a  dis- 
charge, then  until  the  question  of  such  discharge  is  determined. 

b  The  court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt. 

c  A  trustee  may,  with  the  approval  of  the  court,  be  permitted  to 
prosecute  as  trustee  any  suit  commenced  by  the  bankrupt  prior  to 
the  adjudication,  with  like  force  and  effect  as  though  it  had  been 
commenced  by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bankrupt 
estate  subsequent  to  two  years  after  the  estate  has  been  closed. 
(30  Stat.  549.) 

Hotel  of  Deolilons 

1.    Effect  ot  bankruptcy  on  pendlDg  bi 
i.    Suy  ot  pending  eulte  by  etata  cc 
I.    Star  by  iDjuDctlon  or  order  ot  cdut 
bsnkruptcy. 

4.    Courts  In  which  proceedlnsi 

be  stayed. 

B.    Appllc«tLon  for  Injunction  or  e 

5.    DlBBolutlon  ol 


irt.       It.    Pending  nccioi 
Dt  tiff. 

IT.   laCerveatlon 


e  declining  to   tn- 


What  actlona   may  be  stsyed. 

Froceedlngi   to   collect  alii 

Proceed  Inge    subseQuent    t 

Proceedinga  supplementar] 


U.    Effect  ot  the 

(11158) 


Right  dependent  o 


a.    Form    at    application    and    plead. 

Inga. 
IS.    Sulu  begun  after  adjudication. 

I.  ElfBct  of  bankruptcy  on  peadlng 
tultl. — A  state  court  is  not  deprived,  by 
the  mere  force  of  an  adjudication  in 
bankruptcy,   of  jurisdiction   over   suits 
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et  the  time  apdiiit  the  bank- 
,  onlesa  the  action  is  stayed  of 

by  the  f^ourt  of  baDkraptcy, 
court  iB  not  required  to  dig- 
'nding  action,  but  may  proceed 

r  a  valid  judgment  therein. 
Farmere'  &  MechanicB'  Nat. 
013)  121  C.  C.  A.  262.  202 
I,  30  Am.  Bankr.  Rep.  200; 
iTii  (D.  C.  1820)  4  N.  B.  R, 
I.   Cas.   No.   3,820;    Hewett  t. 

C.  0.  1870)  13  N.  B.  R.  276. 
1.  No.  8.441:    Fim  Nat  Bank 

(1874)  1  MacArthur  (8  D.  C.) 

re  Dari*  (D.  C.  1870)  8  N. 
r,  Fed.  Caa,  No.  3,619:  Cutter 
.  (1874)  115  Mass.  27,  11  N. 
i:   Mnnsnn  v.  lioston,  H.  &  E. 

1876)  120  MaBB.  81,  21  Am. 
:   Seymour  v.  Browmng  (1848) 

362;  Serra  i  Hijo  v.  Hoffman 
9  La.  Ann.  17;  Brown  v,  New- 
80)  68  Ala.  275;  Sutherland 
(1873)   42  Ind.   26,   10  N.  B. 

Brandon  Mfg.  Co.  v.  Fraaer 
7  Vt  88,  19  Am.  Rep.  118,  13 

382;  U.  S.  V.  Mackoy  (C.  C. 
rd.  Caa.  No.  15,696;  Friedman 
er   (191J)   74  Misc  Bep.   448. 

X.    Supp.    320;     Hardesty    v. 

(1885)  7  Ky.  Law  Rep.  447; 
T.  Dayton  (1885)  34  Minn. 
N.  W.  348;  Lewis  v.  Higgina 
2  Md.  618;    Hobart  t.  Haskell 

4  N.   R   127:    McCormlck  v. 

I  (1882)  13  Neb.  306.  14  N.  W. 
:erbrook  Steel  Pen  Mfg.  Co.  v, 
879)  31  N.  J.  Eq.  3;  Bowman 
ler  (1910)  144  Mo.  App.  100, 
.  848;  SiTely  t.  Campbell  (Va. 

Qrat.  893;  Wllliama  t.  Lane 
L5S  Cal.  39,  100  Pac.  873; 
T.   Bishop   (C.   C.  1808)    Fed. 

7.373;  Irving  Nat  Bank  t. 
1882)  90  N.  T.  682:   Nonotnck 

V.  Pritiker  (1008)  143  lU. 
I.  Compare  Fellowa  t.  Hall 
^44)  Fed.  Obb.  No.  4.723. 
odicatioii  in  bankraptc;  under 
ruptcy  act  of  1898,  as  amended, 
put  the  creditor  under  a  "legal 
,"  within  the  meauiDg  of  Bey. 
;1.  1910.  i  4658.  88  to  an  ac- 
B  State  court  on  a  provable 
limpson  t.  Tootle.  Wheeler  & 
-lercBotile  Co.  (1914)  141  P. 
kl.  275.  Where,  pending  appeal 
decree  reatraining  defendants 
oaecuting  actions  on  certain 
e  of  them  became  a  bankrupt, 

II  iutereat  in  the  notea,  though 
duled,  and  the  appeal  bb  to 
be  dismisBed.  Jones  t.  Barnes 
tl4)   66  So.  212. 

ukruptcy  of  some  or  all  of  the 
Is  ia  no  cause  for  dismiaRiog 
equity  prior  to  the  hearing, 
he  complainant  admits  the 
cy  and  concedea  that  it  bars  all 
'  prayed  for.     Ballin  t.  Ferst 

5  Ga.  548. 

on  of  a  decree  for  partition  In 
:ourt  1b  not  arrested  becauae 
le  parties  to  the  suit  becomes 
,  lor  his  share  of  the  proper^ 


vests  in  hie  trustee.  Banm  v.  Stem 
(1870)  1  S.  C.  415. 

A  judgment  entered  after  the  adjudi- 
cation in  bankruptcy,  on  a  default  en- 
tered before  the  petition  was  filed, 
without  fraud,  mistake,  or  surprise, 
where  the  bankrupt  had  no  defense, 
will  not  be  set  aside.  Fiske  v.  Hunt 
(G.  C.  1843)  Fed.  Chb.  No.  4^31.  See 
American  Wood  Working  Machinery 
Co.  v.  Fnrbush  (1907)  193  Mass.  455. 
79  N.  E.  770.  Where,  after  judgment 
on  a  note  for  plaintiff,  it  is  discovered 
that  be  had  been  adjudged  bankrupt, 
and  that  the  note  had  not  been  schedul- 
ed, such  facts  constitute  ground  for  a 
new  trial.  Juden  v.  Nebham  (Miss. 
1912)  80  South.  45. 

Bankruptcy  of  the  defendant  In  an 
action  la  not  a  bar  to  a  motion  to 
amend  the  minutes  of  the  conrt,  by  eu- 
teriug  nunc  pro  tunc  a  verdict  rendered 
against  him  some  years  before.  Wool- 
folk  V.  Gunn  (1872)   45  Ga.  117. 

In  the  case  of  several  Joint  defeod- 
&Dts  in  a  pending  suit  in  a  state  court, 
one  or  more  of  whom  are  in  bankrupt- 
cy, bnt  not  all.  the  suit  will  not  be  stay- 
ed on  the  application  of  those  not  af- 
fected by  the  bankruptcy  proceedings. 
Johnson  v.  Warelbauro  Co.  (1907)  1 
Ga.  App.  511.  58  3.  E.  56;  Ei  parte 
Canada  (1910)  151  Mo.  App.  704,  132 
S.  W.  754. 

Though  the  truatee  In  bankruptcy  is 
the  proper  person  to  aasume  and  car- 
ry on  litigatioD  in  which  the  bankrupt 
Is  concerned,  yet  a  bankrupt  who  ia  de- 
fendant in  B  pending  suit  may  defend 
it,  if  the  trustee  refuses  to  do  so. 
Lane  v.  Moore  (1879)  59  N.  H.  80. 

While  a  valid  judgment  may  be  ren- 
dered against  the  bankrupt  if  the  pro- 
ceedings are  not  enjoined  or  stayed, 
it  cannot  if  recdered  after  the  filing 
of  the  petition  in  hankruptcj-,  create 
nuT  lien  upon  his  estate.  McLean  v. 
Bo"c'ltey  (C.  C.  1843)  Fed.  Cas.  No.  8,- 
891, 

If  an  attaching  creditor,  who  knows 
that  proceedings  in  bankruptcy  have 
been  instituted,  proceeds  in  his  suit 
against  the  bankrupt  to  judgment  be- 
fore a  trustee  is  appointed,  it  is  a  fraud 
on  the  law  and  he  will  not  be  allowed 
to  retain  the  fruits  of  hia  writ.  Acme 
Harvester  Co.  v.  Bookman  Lumber  Co. 
fl91I)  222  U.  S.  300.  32  Sup.  Ct.  96, 
56  L.  Ed.  208;  Ei  parte  Foster  (C.  C. 
1fi42)  Fed.  Cas.  No.  4.980:  Everett  v. 
Sti>De  (C.  C,  1814)  Fed.  Caa.  No.  4,- 
577.  Partnership  creditors  may  attach 
pnrtnership  assets,  though  one  member 
of  the  firm  is  a  bankrupt.  Teller  Mfg. 
Co.  V.  Pitta  &  Harting  (1907)  78  S.  C. 
349.  S7  S.  E.  29,  11  Ann.  Cas.  665. 

2.  Stay  of  pending  suits  by  state 
coart.— It  is  the  duty  of  the  state  court 
to  grant  a  stay  of  proceedings  when 
the  suit  pending  against  the  bankrupt 
is  founded  on  a  debt  or  claim  from  which 
his  di^barge  would  release  him,  and 
when  application  therefor  ia  duly  made. 
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In  re  Tune  (D.  C.  1902)  115  Fed.  906, 
8  Am.  Bankr.  Rep.  285;  Maas  v.  Kuhn 
(1909)  130  App.  Div.  68,  114  N.  T. 
Supp.  444;  FirBt  Nat  Bank  v.  Flynn 
(1902)  117  Iowa,  493,  91  N.  W.  784; 
Mclntyre  v.  Malone  (1902)  3  Neb. 
(Unof.)  159,  91  N.  W.  246;  Stone  v. 
Brook ville  Nat  Bank  (1872)  39  Ind. 
284;  Turner  v.  Gatewood  (Ky.  1848) 
8  B.  Mon.  613;  Dickens  v.  Dickens 
(3911)  174  Ala.  305,  56  South.  806. 
But  some  courts,  particularly  in  Massa- 
chusetts, do  not  admit  this  rule  to  the 
fullest  extent,  but  hold  that  it  is  en- 
tirely within  their  discretion  whether 
or  not  to  stay  the  suit.  See  Rosenthal 
V.  Nove  (1900)  175  Mass.  559,  56  N. 
E.  884,  78  Am.  St  Rep.  512;  Feigen- 
span  v.  McDonnell  (1909)  201  Mass. 
341.  87  N.  B.  624;  St  Louis  World 
Pub.  Co.  V.  Rialto  Grain  &  Securities 
Co.  (1904)  108  Mo.  App.  479,  83  S.  W. 
781^  Although  the  court  of  bankrupt- 
cy has  the  power  to  order  a  stay  of 
such  proceedings,  and  may,  if  neces- 
sary, enjoin  the  plaintiff  from  further 
prosecution  of  his  suit,  it  has  been  rul- 
ed that  the  application  for  a  stay 
should  not  be  made  to  the  federal 
court  in  the  first  instance,  but  to  the 
state  court  In  re  Geister  (D.  0. 1899) 
97  Fed.  322,  3  Am.  Bankr.  Rep.  228; 
Mclntyre  v.  Malone  (1902)  3  Neb. 
(Unof.)  159,  91  N.  W.  246;  Delaver- 
gue  V.  Farrand  (1869)  1  Mich.  N.  P. 
90;  Stone  v.  Brookville  Nat  Bank 
(1872)  39  Ind.  284;  Smith  v.  Soldiers' 
Business  Messenger  &  Dispatch  Co. 
(1871)  35  N.  J.  Law,  60.  CONTRA, 
see  Garrett  v.  Carrow  (Del.  1868)  3 
Houst  652. 

To  warrant  the  state  court  in  taking 
this  action  it  is  necessary  that  the  fact 
of  the  bankruptcy  should  be  brought 
to  its  judicial  attention  in  some  prop- 
er manner,  generally  by  a  formal  an- 
swer or  plea.  Holden  v.  Sherwood 
(1876)  84  111.  92;  Red  River  Nat  Bank 
V.  Bray  (Tex.  Civ.  App.  1910)  132  S. 
W.  968;  State  v.  Broaddus  (1911)  234 
Mo.  358.  137  S.  W.  268.  See  Reynolds 
V.  Pennsylvania  Oil  Co.  (1907)  150  Cal. 
029,  89  Pac.  610.  A  defendant  who  de- 
sires to  plead  his  subsequent  discharge 
in  bankruptcy  as  a  bar,  should  move 
for  a  continuance  to  see  if  he  shall 
obtain  it.  and  if  he  does,  he  should 
then  plead  it  Rogers  v.  Abbot  (1910) 
206  Mass.  270,  92  N.  E.  472,  138  Am. 
St  Rep.  394.  A  petition  by  trustees 
to  vacate  an  attachment  of  the  bank- 
rupt's realty,  after  the  adjudication, 
is  the  appropriate  method  of  procedure. 
Ward  V.  Ilargett  (1909)  151  N.  C.  305, 
66  S.  E.  340.  A  mere  statement  of  de- 
fendant's counsel  at  the  trial  that  his 
client  is  in  bankruptcy  will  not  be  suf- 
ficient to  operate  as  a  stay  of  proceed- 
ings. McGowan  v.  Bowman  (1906)  79 
Vt  295,  64  Atl.  1121.  And  evidence 
of  the  fact  of  the  defendant's  bank- 
ruptcy cannot  be  introduced  under  the 
plea  of   the   general  issue.     Style*  y* 
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Fuller  (1886)  101  N.  Y.  622,  4  N,  E. 
848. 

The  mere  filing  of  a  petition  in  bank- 
ruptcy, without  any  adjudication  there- 
on, does  not  bar  the  prosecution  of  a 
suit  against  the  debtor  in  a  state  court; 
and  is  no  ground  for  staying  the  pro- 
ceedings. Rennebaum  v.  Atkinson 
(1899)  21  Ky.  Law  Rep.  587,  52  S.  W. 
828;  Givens  v.  Robbina  (1843)  6  Ala. 
676;  Stewart  v.  Sonneborn  (1874)  51 
Ala.  126;  Murphy  v.  Young,  6  Wkly. 
Notes  Cas.  (Pa.  1878)  317. 

A  state  court  need  not  grant  a  stay 
of  an  action  brought  therein  against 
the  bankrupt  jointly  with  others;  it 
will  order  that  proceedings  on  any  judg- 
ment which  may  be  obtained  against 
him  shall  be  stayed  until  the  further  or- 
der of  the  court.  Friedman  v.  Zweifler 
(1911)  74  Misc.  Rep.  448,  132  N.  Y. 
Supp.  320;  Hoyt  v.  Freel  (N.  Y,  1869) 
8  Abb.  Prac.  N.  S.  220. 

Where,  after  the  verdict  but  before 
the  entry  of  a  judgment  thereon,  in  a 
cause  pending  in  a  state  court,  the 
defendant  files  his  petition  in  bank- 
ruptcy, the  court,  on  the  filing  of  a 
certificate  of  his  having  been  adjudged 
bankrupt,  and  on  motion  of  the  defend- 
ant, should  stay  further  proceedings 
until  the  bankruptcy  court  passes  upon 
his  application  for  discharge;  and  on 
a  showing  that  the  discharge  was  grant- 
ed, the  state  court  will  render  judg- 
ment on  the  verdict  against  the  de- 
fendant, but  with  a  perpetual  stay  of 
execution.  Hill  v.  Harding  (1886)  116 
111.  92,  4  N.  E.  361  See  Rosenthal  v. 
Nove  (1900)  175  Mass.  559,  56  N.  E. 
884,  78  Am.  St  Rep.  512. 

A  defendant  who  is  adjudged  bank- 
rupt pending  a  suit  against  him  in  a 
state  court  may  allow  the  action  to 
proceed  to  judgment  without  pleading 
bis  bankruptcy,  and  if  a  judgment  is 
entered,  he  may  apply  to  the  court  to 
vacate  it,  or  set  up  the  bankruptcy  in 
defense  to  proceedings  to  enforce  the 
judgment  Whyte  v.  McGovern  (1888) 
51  N.  J.  Law,  356,  17  Atl.  957.  Com- 
pare Darnall  v.  Cline  (1882)  4  Ky.  Law 
Rep.  537.  The  levy  of  an  execution  is- 
sued after  the  defendant  has  made 
application  for  the  benefit  of  the  bank- 
ruptcy law,  will  be  quashed  by  the 
court  out  of  which  it  issued,  on  motion. 
McDougald  v.  Reid  (184.'J)  5  Ala.  810. 

If  the  debt  or  claim  in  suit  is  one 
which  would  not  be  affected  by  the  de- 
fendant's discharge,  no  stay  is  neces- 
sary or  proper.  But  if  there  is  doubt 
on  this  point,  a  continuance  may  be 
ordered.  Thus,  where  the  complaint 
states  a  cause  of  action  for  embezzle- 
ment, but  the  defendant  asserts  that 
his  liability,  if  any,  is  on  contract,  it  is 
proper  for  the  state  court  to  postpone 
the  action,  pending  a  determination 
against  the  defendant  in  the  court  of 
bankruptcy.  Ex  parte  Butler-Keyser 
Mfg.  Co.  (1911)  174  Ala.  237,  66i 
South.  960. 
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OB  eqiiitable  petitloii  iraa  filed, 
U>  enjoin  the  enforcement  of  B 
t  and  have  an  equitable  net-off 
t  eatabliabed.  It  was  beld  that 

tbat  defendant  bad  beun  ad- 
I  a  bankrupt  and  do  trustee  had 
pointed,  was  not  ground  for 
1  healing  on  a  demurrer  to  the 
Miller   V.   Smith   (IflU)   136 

70  8.  B.  887. 

f  by  fnjunctlan  tr  onlar  al 
r  bankruptcy. —  When  a  suit 
in  a  state  court  against  a  de- 

who   is   adjudged   bankrupt   is 

upon  a  debt  or  claim  which 
e  released  b;  bia  discharge  in 
tw.  it  la  within  the  jurisdic- 
he  court  of  bankruptcy  to  order 
1  or  enjoin  its  further  prosecu- 
itcheli  Storebuildiiig  Co.  v.  Car- 
12)  193  Fed.  616,  11.^  C.  C.  A. 

Am.  Bankr,  Rep.  894;    Moore 

L  (1906)  140  Fed.  472.  76  C.  C. 

16    Am.   rBaukr.    Kep.    64S; 

r.  Dillon  (D.  C.  18751  12  N.  B. 

Fed.  Cas.  No.  0,000.  But  a 
r  bankruptcy  has  no  juriadic- 
enjoin  a  sale  of  property  on  a 
t  rendered  in  a  state  court  en- 
a  mortgaite   lien   of   date   long 

four  months  preceding  the  ad- 
>n  of  the  mortgagor  as  a  bnnk- 
^mple  V.  Beaaley  (1908)  158 
7.  85  C.  C.  A.  429,  20  Am. 
Rep.  164.  And  see  Pickens  v. 
Ml)  106  Fed.  653,  45  C.  C.  A. 
Am.  Bankr.  Rep.  644.  This 
liei  to  casea  of  voluntac?  bank- 
is  well  as  to  involuntary  pro- 
..     In  re  GelBter  {D.  0.  18[)9) 

322,  3  Am.  Bankr.  Rep.  228. 
^material  that  the  state  court 
rioualy  denied  a  siniilar  applica- 

a  atay  of  proceedings  on  the 
round  hy  the  same  petitioner, 
ver  Coal  I.nnd  Co.  v.  Rulfner 
90S)  165  Fed.  881.  91  C.  C.  A. 
Am.  Rankr.  Hep.  100. 

this  section  the  bankruptcy 
ay  restrain  the  farther  prose- 
of  actions  pending  against  a 
t,  provided  the  demand  sued 
ne  from  which  a  discharge  in' 
tcy  will  he  a  release,  or  where 
(pcution  of  the  action  to  Jutlg- 
d  the  enforcement  of  the  judg- 
cnding  bankruptcy  proceedings 
'rfere   with  the  enforcement  of 

In  re  Nuttall  (D.  C.  1012)  201 
7. 

h  the  pending  action  is  not  di- 
igainst  the  bankrupt  himself, 
:t  of  bankruptcy  has  power  to 
ta  further  prosecution,  if  the 
ngs  In  the  state  court,  if  al- 
I  continue,  might  interfere  with 
ly  the  settle ment  of  the  bank- 
atate,  as,  where  the   defendant 

action,  though  a  solvent  cor- 
i    and    not    in    bankruptcy,    ia 

to  be   a   mere   department   or 

of  the  busiueas  of  the  bank- 
nd    therefota    It*    asaet*    are 


claimed  by  the  trustee  In  bankruptcy. 
Mitchell  Storebuilding  Go.  v.  Carroll 
(C.  C.  A.  1912)  193  Fed.  616,  27  Am. 
Bankr.  Rep.  894. 

A  judgment  on  a  nondia chargeable 
debt  should  not  be  stayed  pending  bank- 
ruptcy proceedingB.  In  re  Dowie  (D. 
O.  1912)  202  Fed,  816. 

A  referee  in  bankruptcy  has  no  Ju- 
risdiction to  issue  an  injunction  staying 
proceedings  in  a  state  court.  In  re 
Siebert  (D.  C.  1904)  133  Fed.  781.  13 
Am.  Bankr.  Rep.  848. 

The  gran  ting  of  an  order  staying 
proceedings  pending  against  the  bank- 
rupt in  a  state  court  is  in  the  discre- 
tion of  the  court  of  baokniptcy,  end  ita 
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fered  with  by  the  appellate  cour  , 
petition  for  review,  unless  such  dis- 
cretion haa  been  abused.  In  re  Guan- 
acevi  Tunnel  Co.  (1012)  201  Fed.  316, 
119  C.  C.  A.  5.';4,  29  Am.  Bankr.  Rep. 
229;  In  re  Leaser  (C.  0.  A.  1900)  99  Fed. 
913.  3  Atn.  Bankr,  Rep.  758.  The  rule 
that  the  granting  or  refusing  of  a  pre- 
liminary injunction  ordinarily  rests  in 
the  sound  discretion  of  tbe  trial  court, 
and  that  a  review  by  an  appellate  court 
le  limited  to  the  question  whether  there 
has  been  an  abuse  of  discretion  in 
granting  the  writ,  does  not  apply  to 
an  appeal  from  an  order  diasolving  a 
preliminary  injunction,  in  which  case 
the  appellate  court  is  not  limited  to 
the  question  of  abuse  of  discretion,  but 
may  inquire  into  all  tbe  circumstances 
connected  with  the  proceedings  as  they 
appear  of  record  and  the  effect  the  dis- 
solution may  have  on  the  righta  of  the 
parties.  Bothwell  v.  Fitsgerald  (1915) 
219  Fed.  408.  135  C.  C.  A.  212. 

Tbe  courts  of  bankruptcy  shonld  in' 
cline  against  any  unnecesaary  interfer- 
ence with  the  normal  action  of  the  state 
courts,  and  their  power  in  this  behalf 
should  be  sparingly  exercised.  In  re 
United  Wireless  Telegraph  Co.  (D.  C. 
1912)  196  Fed.  153.  2S  Am.  Banlcr. 
Rep.  394;  In  re  Guanacevi  Tunnel  Co. 
(1912)  201  Fed.  316.  119  C.  C.  A.  554. 
29  Am.  Bankr.  Rep.  229.  It  should  be 
exercised  only  upon  due  and  careful 
consideration  of  all  the  equities  of  the 
case.  Henry  v.  Harris  (I>.  C.  1912) 
191  Fed.  8C8.  And  it  should  not  be  ex- 
ercised where  there  is  legitimate  scope 
for  the  judgment  of  the  state  court 
without  interfering  with  the  jurisdic- 
tioo  of  the  bankruptcy  court.  In  re 
United  Wireless  Telegraph  Co.  {D.  C. 
1912)  196  Fed.  153, 28  Am.  Bankr.  Rep. 

Under  B.  S.  i  ViO.  ante.  §  1242,  and 
this  section,  the  bankruptcy  court  could 
not  enjoin  a  suit  in  a  state  court  on  a 
claim'  from  which  a  discharge  would  be 
a  release  for  more  than  12  months  aft- 
er the  adjudication,  where  the  bankrupt 
did  not  within  that  time  apply  for  a  dis- 
charge. In  re  Federal  Biacuit^o.  <C. 
C.  A.  1914)  214  Fed.  221. 

The  fact  that  Che  bankrupt  hns  al- 
ready received  his  discharge  la  no  ob- 
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stacle  to  an  injanction  from  the  coart 
of  bankruptcy  directed  against  the  en- 
forcement of  a  coUasiye  or  fraudulent 
judgment  or  transfer  of  property. 
Southern  Loan  &  Trust  Co.  y.  Benbow 
(D.  G.  1899)  96  Fed.  614,  3  Am.  Bankr. 
Rep.  9. 

4.  -— .  Courts  In  which  proceedings 
may  be  etayed.— A  court  of  bankruptcy 
has  no  power  to  issue  an  injunction  ez 
parte,  and  without  notice  or  service  of 
process,  to  restrain  a  creditor  from  su- 
ing the  bankrupt  in  a  state  outside  the 
jurisdiction  of  the  bankruptcy  court; 
but  such  a  proceeding  can  only  have 
binding  force  upon  the  creditor  if  juris- 
diction is  obtained  over  him  by  ancillary 
proceedings  in  a  court  having  jurisdic- 
tion, and  upon  service  of  process  upon 
him.  Acme  Harvester  Co.  v.  Beekman 
Lumber  Co.  (1911)  222  U.  S.  300,  32 
Sup.  Ct.  96,  56  L.  Ed.  208,  27  Am. 
Bankr.  Rep.  262. 

Where  a  resident  of  the  western  dis- 
trict of  Virginia  was  not  a  party  to 
bankruptcy  proceedings  pending  in  the 
eastern  district,  the  bcmkruptcy  court 
of  the  eastern  district  had  no  juris- 
diction to  enjoin  such  nonresident  from 
enforcing  an  assignment  of  the  bank- 
rupt's wages.  Progressive  Building  & 
Loan  Co.  v.  Hall  (1914)  220  Fed.  45, 
135  C.  C.  A.  613. 

The  court  of  bankruptcy  cannot  stay 
or  enjoin  foreign  creditors  proceeding 
against  the  bankrupt  in  a  foreign  court; 
but  if  they  seek  the  aid  of  the  court  of 
bankruptcy  for  the  enforcement  of  their 
demands,  they  will  not  be  allowed  any 
adv^tage  over  other  creditors.  In  re 
Bugbee  (D.  C.  1874)  9  N.  B.  R.  258, 
Fed.  Cas.  No.  2,115.  Where  the  resi- 
dent partners  of  a  firm,  having  a  part- 
ner residing  abroad,  prove  a  debt  in 
bankruptcy,  the  firm  becomes  a  party 
to  the  proceedings,  and  the  resident 
partners  may  be  restrained  from  pros- 
ecuting suits  abroad  to  collect  the  daim. 
In  re  Schepeler  (D.  C.  1870)  Fed.  Cas. 
No.  12,453. 

Where  proceedings  in  bankruptcy  are 
pending  against  the  owner  of  a  vessel, 
the  court  of  bankruptcy  has  jurisdic- 
tion to  enjoin  or  stay  the  prosecution 
of  a  libel  against  such  vessel  filed  on  the 
admiralty  side  of  the  same  court.  In 
re  People's  Mail  S.  S.  Co.  (D.  C.  1869) 
Fed.  Cas.  No.  10,970. 

A  federal  district  court  cannot  en- 
join proceedings  in  a  state  court  on  the 
ground  that  proceedings  in  bankruptcy 
against  the  defendant  are  pending  in 
some  other  federal  district  court  In 
re  Richardson  (D.  O.  1868)  Fed.  Cas. 
No.  11,774;  Markson  v.  Heaney  (C.  0. 
1871)  Fed.  Cas.  No.  9.098.  And  whUe 
the  bankruptcy  court  has  power  to  stay 
pending  suits  against  the  bankrupt,  and 
also  to  empower  the  trustee  to  take  the 
place  9f  the  bankrupt  therein,  it  has 
no  authority  to  withdraw  from  the  state 
court  a  suit  pending  therein  and  com- 
pel its  trial  in  the  district  court.    Sam- 
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son  V.  Burton  (D.  0.  1870)  Fed.  Cas. 
No.  12,286. 

5.  ^—  Application  for  Injunction  or 

staVd— Application  for  an  order  staying 
a  suit  or  enjoining  further  proceedings 
therein  may  be  made  by  the  trustee  in 
bankruptcy,  or  by  the  bankrupt  himself 
if  no  trustee  has  yet  been  appointed. 
Brock  V.  Terrell  (D.  C.  1869)  2  N.  B. 
R.  643,  Fed.  Cas.  No.  1,914;  In  re 
Tifft  (D.  C.  1878)  18  N.  B.  R.  78,  Fed. 
Cas.  No.  14,031. 

6.  ^—  Diesolutlon     of    injunction.^— 

Any  person  who  desires  to  obtain  the 
dissolution  of  an  injunction  restraining 
the  prosecution  of  proceedings  against 
the  bankrupt  in  a  state  court  may  apply 
therefor  by  motion.  In  re  Wallace  (D. 
0.  1868)  Fed.  Cas.  No.  17,094. 

Since  the  bankruptcy  act  and  the  ju- 
risdiction of  the  federal  courts  in  bank- 
ruptcy, when  properly  invoked,  is  para- 
mount in  the  administration  of  the  af- 
fairs of  bankrupts,  and  is  essentially 
exclusive,  bankruptcy  proceedings  hav- 
ing been  instituted  against  an  irrigation 
company,  it  was  error  for  the  federal 
court  to  dissolve  a  preliminary  injunc- 
tion restraining  proceedings  by  cred- 
itors of  the  bankrupt  in  the  state  court, 
for  the  appointment  of  a  receiver,  to  re- 
construct a  portion  of  the  irrigation 
company's  works  with  money  to  be  col- 
lected from  contract  holders,  which  was 
claimed  by  the  trustee  to  constitute  as- 
sets of  the  bankrupt's  esta'te.  pothwell 
V.  Fitzgerald  (1915)  219  Fed.  408,  135 
0.  C.  A.  212. 

7.  Leave  to  continue  eult  In  etate 
oourtd— It  is  not  necessary  to  obtain 
leave  of  the  court  of  bankruptcy  to  con- 
tinue to  judgment  a  suit  founded  in 
tort,  pending  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy  against 
the  defendant,  since  the  claim  would  not 
be  provable  until  the  judgment  was  ob- 
tained. In  re  Hennocksburgh  (D.  C. 
1872)  Fed.  Cas.  No.  6,367;  Louisville 
Dry  Goods  Co.  v.  Lanman  (1909)  135 
Ky.  163,  121  S.  W.  1042,  28  L.  R.  A. 
(N.  S.)  363,  135  Am.  St.  Rep.  451. 

A  pending  suit  on  a  dischargeable 
debt,  in  which  the  bankrupts  had  been 
arrested  and  given  bail  more  than  four 
months  prior  to  their  bankruptcy,  may 
be  permitted  to  proceed  to  judgment  to 
enable  the  plaintiff  to  enforce  his  de- 
mand against  the  surety  in  the  under- 
taking, in  case  it  is  in  form  a  security 
for  the  payment  of  the  judgment.  In  re 
Ennis  &  Stoppani  (D.  C.  1909)  171 
Fed.  755,  22  Am.  Bankr.  Rep.  679.  See 
In  re  Martin  (D.  C.  1900)  105  Fed.  753, 
5  Am.  Bankr.  Rep.  423. 

Where  several  attachments  were  lev- 
ied so  far  before  the  commencement 
of  the  bankruptcy  proceedings  as  not 
to  be  affected  by  them,  a  state  court 
may  proceed  to  determine  the  question 
of  priority  of  liens  as  between  the  sev- 
eral creditors.  Davis  v.  Friedlander 
(1881)  104  U.  S.  570,  26  L.  Ed.  8ia 

Bankruptcy  court's  action  in  allow- 
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Idw  N.  T.  I  08,  beyoDd  sum 
for  support  held  not  Improp- 

rosecution  thereof  beyoud  Judg- 
to  be  allowed.    la  re  Buchan- 

1)  218  Fed.  492,  135  C.  C.  A. 

'  of  proceedinga  against  the 
lo  a  state  court  ma;  be  ra- 
3  aa  to  permit  creditor*  to 
e  state  court  to  punish  the 
for  COD  tempt  committed  prior 
iling  of  the  bankruptcy  peti- 
I  re  Sims  (D,  C,  1910)  176 
,  23  Am.  Baukr.  Itep.  899. 
case  whatever  will  the  court 
■uptey  permit  property  which 
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aa  his  successor  in  interest. 
Montgomery   (1873)   48  Mias. 

it  aotloat  may  be  atayad-^ro 
an  order  ataj^g  pending  pro- 
agaiDst  a  bankrupt,  it  ia  nec- 
lat  the  claim  In  suit  ahonld  be 
h  is  provable  in  the  bankrupt- 
ediuga  (as  otherwise  it  would 
ffected  by  the  discharge),  and 
I  it  should  not  be  within  the 
claims  which  are  expressly  ei- 
rom  Che  operation  of  a  :Ub- 
In  re  Camelo  (D.  C.  1912)  106 
,  28  Am.  Bankr.  Rep.  36a 
imposed  on  a  bankrupt  by  a 
irt  for  a  civil  coutempt  under 

Law  N.  5".  it  763,  773,  tor 
Dce  of  an  order  of  that  court 
an  action  agninst  him  prohib- 
1  from  transferring  Ma  prop- 
lisposing  of  it  and  shortly  afc- 
the  petition  in  voluntary  bauk- 
8  not  a   provable  debt,  and  a 

bankruptcy   U  without  juria- 

0  interfere  with  its  enforce- 
eople  V.  Sheriff  of  Kioga  Coan- 
.  1913)  206  Fed.  566. 

an  order  was  granted  staying 
for  the  bankrupt  from  eater- 
ment   and   further  prosecuting 

1  in  the  state  court  to  recover 
der  the  bond  againat  the  bank- 
fraudulent  representationa  in 
the  bond,  and  it  was  doubtfal 
the    snrety'a    claim    was    dla- 

le  in  bankruptcy,  a  motion  to 
tie  stay  would  be  denied,  to 
e  bankrupt  to  move  to  vacate 
ult  and  try  the  question  of 
tbe  state  court,  with  leave  to 
otion  on  termination  of  aucb 
igs.  In  re  Dantee  (D.  C. 
e  Fed.  746. 

ithin  the  eiclusire  Jurisdiction 
art  of  bankruptcy  to  determine 
or  uot  the  claim  in  a  pending 
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i  ia  final  and  conclnsiv«,  unlesa 


reversed  on  appeal  In  re  Mustin  (D. 
O.  1908)  165  Fed.  <06,  21  Am.  Bankr. 
Rep.  147;  American  Graphophone  Co. 
T.   Leeds   &   Catlin   Co.    (C.   C.   1009) 

174  Fed.  168,  23  Am.  Baukr.  Rep. 
337;  Wagner  v.  U.  S.  (1900)  104 
F'ed.  133,  43  0.  C.  A.  445,  4  Am.  Bankr. 
Rep.  600.  The  court  of  bankruptcy 
ia  not  bound  or  concluded  by  any  de- 
cislou  of  the  state  courts  on  the  aame 
question.  Knott  v.  Putnam  (D.  C. 
1901)  107  Fed.  9CT,  6  Am.  Bankr.  Rep. 

80.  The  court  of  bankruptcy  ia  not 
required  to  enter  into  an  inveatigatioD 
oataide  of  the  pleadinga  in  tbe  action  to 
determine  the  character  of  the  claim. 
In  re  Adler  (1907)  152  Fed.  422,  81 
C.  C.  A.  564,  18  Am.  Baukr.  Rep.  240. 

An  unliquidated  claim,  which  might 
have  been  liquidated  and  proved  against 
tbe  bankrupt,  should  be  treated  as  a 
provable  debt,  with  reference  to  the 
question  of  staying  an  action  upon  it 
In  re  Hilton    (D.  O.  1900)  104  Fed. 

081,  4  Am.  Bankr.  Rep.  774.  But 
compare  In  re  New  York  Tunnel  Co. 
(1908)  159  Fed.  688,  86  0.  C.  A.  550, 
20  Am.  Bankr.  Rep.  25.  And  see  Im- 
briani  v.  Anderson  (1912)  78  N.  B. 
401,  84  AU.  074.  Where  the  debt  is 
clearly  provable  in  bankruptcy,  an  ac- 
tion based  upon  it  should  be  stayed, 
although  ita  object  is  not  to  enforce 
collection  of  the  claim,  but  to  remove 
the  bankrupt  from  big  position  as  a 
member  of  a  municipal  fire  department 
because  of  bis  fnilure  to  pay  the  debt  in 
question.  In  re  Hicks  (D.  C.  1905)  133 
Fed.  730,  13  Am.  Bankr.  Rep.  654. 
Generally  speaking,  suits  which  contem- 
plate some  other  relief  than  the  col- 
lection of  a  debt  are  not  to  be  stayed, 
as  their  prosecution  would  not  ordinari- 
ly interfere  with  the  bankruptcy  pro- 
ceedings. In  re  United  Wireless  Tele- 
graph Co.  (D.  C.  1011)  102  Fed.  238, 
27  Am.  Bankr.  Rep.  1. 

Proceedings  for  an  accounting  before 
a  master  in  a  patent  infringement  suit, 
where  au  interlocutory  judgment  had 
been  rendered  before  the  adjudication 
in  bankruptcy,  are  not  of  such  a  char- 
acter that  they  should  he  stayed.  In 
re   teeda   &   CatUn  Co.    (D.   C.   1000) 

175  Fed.  309,  23  Am.  Benkr.  Rep.  670. 
Nor  la  an  action  of  forcible  entry  and 
detainer  by  a  landlord  under  the  state 
statute  to  recover  possession  of  the 
leased  premises.  In  re  Van  Da  Grift 
Motor  Car  Co.  (D.  0.  1912)  102  Fed. 
1015,  27  Am.  Bankr.  Rep.  474. 

The  prosecution  of  a  pending  action 
in  a  state  court  against  the  bankrupt 
should  not  be  stayed  or  enjoined  when 
the  debt  on  which  it  is  founded  is  one 
which  will  not  be  released  by  bis  dis- 
charge in  bankruptcy.  In  re  Camelo 
(D.  C.  1912)  195  Fed.  632,  28  Am. 
Bankr.  Rep.  353;  A.  Klipstein  &  Co. 
V.  Allen-Miles  Co.  (1905)  136  Fed. 
385,  69  0.  C.  A.  220,  14  Am.  Bankr. 
Rep.  15;  Continental  Nat.  Bank  v. 
Eatz  (III.)  1  Nat  Bankr.  News.  165; 
Black  T.  HcCIeUand  (a  C.  1876)  12 
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N.  B.  Ijl.  481,  Fed.  Cas.  No.  1,462; 
In  re  Dowie  (D.  O.  1912)  202  Fed. 
816,  29  Am.  Bankr.  Rep.  338.  Except 
in  cases  where  the  temporary  suspen- 
sion of  the  action  is  necessary  to  en- 
able the  court  of  bankruptcy  fully  to 
carry  out  the  provisions  of  the  law 
and  to  exercise  without  hindrance  its 
plenary  jurisdiction  over  the  estate  of 
the  bankrupt.  In  re  Nuttall  (D.  0. 
1912)  201  Fed.  657,  29  Am.  Bankr. 
Rep.  800. 

Where  the  plaintiff  is  proceeding 
against  the  bankrupt  for  a  debt  "creat- 
ed by  his  fraud,  embezzlement,  misap- 
propriation, or  defalcation  while  acting 
as  an  ofiScer  or  in  any  fiduciary  capac- 
ity," the  claim  is  one  which  will  not  be 
affected  by  a  discharge,  if  granted,  and 
therefore  the  action  should  not  be  stay- 
ed. In  re  Cole  (D.  O.  1901)  106  Fed. 
837,  5  Am.  Bankr.  Rep.  780;  In  re 
Thaw  (D.  C.  1910)  180  Fed.  419,  24 
Am.  Bankr.  Rep.  759;  In  re  Lawrence 
(D.  O.  1908)  163  Fed.  131,  20  Am. 
Bankr.  Rep.  698;  In  re  GuUck  (D.  G. 
1911)  186  Fed.  350,  26  Am.  Bankr. 
Rep.  362;  In  re  Wollock  (D.  O.  1903) 
120  Fed.  516,  9  Am.  Bankr.  Rep.  685; 
Mackel  v.  Rochester  (D.  O.  1905)  135 
Fed.  904;  In  re  Adler  (1906)  144 
Fed.  659,  75  C.  0.  A.  461,  16  Am. 
Bankr.  Rep.  414;  In  re  Ennis  &  Stop- 
pani  (D.  C.  1909)  171  Fed.  755,  22 
Am.  Bankr.  Rep.  679;  Horter  v.  Har- 
lan, 7  N.  B.  R.  238.  See  Gleason  v. 
0»Mara  (1909)  180  Fed.  417,  103  C.  O. 
A.  563,  24  Am.  Bankr.  Rep.  832.  Since 
a  suit  to  require  a  defendant  corpora- 
tion to  issue  a  certificate  of  stock,  and 
for  damages  for  refusing  to  issue  it,  in- 
volves a  claim  from  which  a  discharge 
in  bankruptcy  would  not  be  a  release, 
the  suit  cannot  be  stayed.  In  re  Clip- 
per Mfg.  Co.  (1910)  179  Fed.  843,  103 
C.  C.  A.  260,  24  Am.  Bankr.  683.  And 
^ages  earned  by  a  bankrupt  after  his 
adjudication  belong  to  him  and  not  to 
his  estate  in  bankruptcy,  and  the  court 
has  no  jurisdiction  to  take  action  against 
a  creditor  who  has  wrongfully  collected 
such  wages  on  an  assignment  made 
prior  to  the  bankruptcy.  In  re  Karns 
(D.  C.  1905)  148  Fed.  143,  16  .Am. 
Bankr.  Rep.  841. 

A  judgment  in  a  bastardy  proceeding, 
requiring  the  putative  father  to  pro- 
vide for  the  maintenance  of  the  child 
is  not  a  "debt"  from  which  he  will  be 
released  by  his  discharge  in  bankruptcy, 
And  hence  proceedings  for  its  enforce- 
ment should  not  be  stayed.  In  re  Ba- 
ker (D.  C.  1809)  96  Fed:  954,  3  Am. 
Bankr.  Rep.  101;  In  re  Cotton  (D. 
C.  1843)  Fed.  Cas.  No.  3,269. 

An  action  for  breach  of  promise  of 
marriage  is  an  action  on  contract  and 
not  in  tort,  although  seduction  is  also 
alleged,  and  a  general  verdict  for  the 
plaintiff,  not  specifically  awarding  any 
damages  for  the  seduction,  creates  a 
debt  provable  and  dischargeable  in  bank- 
ruptcy, so  that  a  suit  for  its  enforce- 
ment may  be  stayed.  In  re  Warth  (D. 
C.  1912)  196  Fed.  571»  28  Am.  Bankr, 
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Rep.  41;  In  re  McCauley  (D.  C.  1900) 
101  Fed.  223,  4  Am.  Bankr.  Rep.  122. 

Where  the  bankrupt  is  a  corpora- 
tion, and  a  creditor  has  an  action  pend- 
ing against  it,  but  it  appears  that  his 
ultimate  object  is  to  enforce  a  statu-* 
tory  liability  against  the  directors  and 
stockholders,  and  to  do  this  he  must 
first  have  recovered  a  judgment  against 
the  corporation,  the  bankruptcy  court 
will  refuse  to  enjoin  him  and  will  allow 
him  to  proceed  to  judgment  against 
the  bankrupt.  In  re  Marshall  Paper 
Go.  (D.  G.  1899)  95  Fed.  419.  2  Am. 
Bankr.  Rep.  653;  In  re  Remington 
Automobile  &  Motor  Co.  (D.  C.  1902) 
119  Fed.  441,  6  Am.  Bankr.  Rep.  285. 
So  where  the  creditor's  object  is  not 
to  collect  anything  from  the  bankrupt* 
but  to  enforce  the  liability  of  the  sure- 
ty on  a  bail  bond.  In  re  Franklin  (D. 
G.  1901)  106  Fed.  666,  6  Am.  Bankr. 
Rep.  285. 

The  statute  does  not  prevent  the 
court  of  bankruptcy  from  restraininir 
attaching  creditors  of  the  bankrupt 
from  the  further  prosecution  of  their 
attachment  suits  in  a  state  court,  when 
the  preference  created  by  the  levy  of 
such  attachments  was  the  act  of  bank- 
ruptcy on  which  the  adjudication  was 
based,  and  the  petition  was  filed  within 
four  months  after  the  levy,  even 
though  the  creditors'  causes  of  action 
were  such  as  would  not  be  affected  by  a 
discharge  of  the  debtor  in  bankruptcy. 
Bear  y.  Ghase  (1900)  99  Fed.  920,  40 
G.  G.  A.  182,  8  Am.  Bankr.  Rep.  746. 

The  court  of  bankruptcy  may  inter- 
fere where  proceedings  between  the 
bankrupt  and  another  in  a  state  court 
are  collusive  and  intended  to  give  such 
other  an  advantage  over  other  credi- 
tors. Samson  v.  Burton  (D.  G.  1871) 
Fed.  Gas.  No.  12,286;  In  re  Clark  (G. 
G.  1872)  Fed.  Cas.  No.  2,801. 

The  jurisdiction  acquired  before  the 
proceedings  in  bankruptcy  by  a  state 
court  in  proceedings  for  the  partition 
of  an  estate  in  which  the  bankrupt  is 
interested  will  not  be  interfered  with 
by  the  bankruptcy  court  In  re  Cald- 
well (D.  C.  1874)  Fed.  Cas.  No.  2,300. 

9.  -^—  Proceedings  to  collect  alimo- 
ny d— Alimony  awarded  to  a  divorced  wife 
by  the  judgment  of  a  court  of  competent 
jurisdiction,  to  be  paid  in  fixed  periodi- 
cal installments,  and  overdue  at  the  time 
the  husband  is  adjudged  bankrupt,  is  not 
provable  as  a  "debt"  against  his  estate, 
and  is  not  such  a  claim  as  will  be  re- 
leased by  his  discharge;  and  therefore 
the  wife  will  not  be  stayed  or  en- 
joined, pending  the  bankruptcy  pro- 
ceedings, from  pursuing  appropriate 
remedies  for  its  collection.  Audubon 
V.  Shufeldt  (1901)  181  U.  S.  575,  21 
Sup.  Gt.  735,  45  L.  Ed.  1009,  5  Am. 
Bankr.  Rep.  829;  In  re  Hubbard  (D. 
G.  1899)  98  Fed.  710,  3  Am.  Bankr. 
Rep.  528;  Turner  v.  Turner  (D.  G. 
1901)  108  Fed.  785,  6  Am.  Bankr.  Rep. 
289;    In  re  Shepard  (D.  a  1899)  97 
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:  In  re  AnderBon  <D,  C.  18B9) 
321,  5  Am.  Bsnhr.  Rep.  868; 
lith,  1  Nat,  Bankr.  News,  471; 
owell  (D.  C.  1900)  99  Fed. 
im.  Bftnkr.  Rep.  837;  In  re 
(D.  C.  1900)  2  Nat.  Bankr. 
';  In  re  Garrett  (D.  0.  I87B) 
B.  4&3.  Fed.  Gas.  No.  K.252; 
.chemeyer   (D.  C.  1878)   18  N. 

0,  Fed.  Gas.  No.  7.066;  Bnr- 
larclay  (1900)  184  111.  375,  56 
6.  Bl  L.  R.  A.  351;  Welty  v. 
901)  96  HI.  App.  141:  Maia- 
faianer  (1901)  62  App.  Di7. 
N,  T.  8upp.  1107;  Tounj  t. 
L901)  35  Misc.  Rep.  335,  71  N. 

1.  944;  Lemert  t.  Lemert 
25  Ohio  CiP.  Ct.  Rep. '253. 
l,  Wagner  v.  U.  8.  (1900)  104 

43  C.  G.  A.  445,  4  Am.  Bankr. 
:  In  re  Houston  (D.  C.  1899) 
119,  2  Am.  Bankr.  Rep.  107; 
•an   Orden    (D.   C.    1899)    96 

2  Am.  Bankr.  Rep.  801;  In 
.ner  (D.  C.  1899)  98  Fed.  82,  8 
akr.  Rep.  442;  Arrington  v. 
D  (1902)  131  N.C.  143,  42  S. 
92  Am.  St.  Rep.  769;  In  re 
■  Eatate  (1909)  118  N.  T. 
S.  lostallmeuta  of  alimony 
:  due  and  payable  under  the 
decree  after  the  date  of  the 
ion    in    bankruptcy    are    not 

dcbta  against  the  bankrupt's 
ad  therefore  not  affected  by  bia 
>.  In  re  NoweU  (D.  G.  1900) 
931,  3  Am.  Bankr.  Rep.  837; 
lalloner  (D.,C.  1899)  98  Fed, 
m.    Bankr.    Rep.    442;     In   re 

(D.  G.  1876)  Fed.  Caa.  No. 
n  re  Lacbemeyer  (D.  C.  1878) 
,  R.  270,  Fed.  Gaa.  No.  7,966. 

-  Prooaedlngi  aubiaqaant  to 
l<— Where  a  creditor  has  re- 
judgment  and  canaed  final  pro- 
be iasued  and  levied  od  prop- 
the  debtor,  before  the  latter's 
tion  Id  bankruptcy,  if  no  ata; 
iediaga   is   ordered,   nor   other 

I  taken,  in  the  court  of  bank- 
o  arreat  the  action,  the  offl- 
ine the  writ  may  proceed  to 
aale  of  the  property,  and  his 

II  give  the  purchaser  a  title 
innot  be  impeached  collateral- 
e  trustee  in  bankruptcy.  Doe 
rpsa  (1874)  21  Wall.  642,  22 
549;  In  re  Hafnagel  (D.  C. 
!  N.  B.  R,  554,  Fed.  Gas.  No. 
Thamea  v.  Miller  (C.  C.  1873) 
B.  No.  13,860;  Elaton  t,  Cas- 
4)  101  Ind.  426,  61  Am,  Rep. 
iinter  v.  Porch  (1883)  4  Ky. 
..  826;   Fisher  v.  Lewla  (1879) 

629;  Thompson  v.  Moaes 
13  Ga.  883;  Wheeler  t.  Red- 
TS)  SS  Ga.  87.  Bnt  if  the  writ 
ued  and  levied  within  four 
before  the  institution  of  tbe 
igaln  bankruptcy,  ita  lien  fa  ei- 
■d  by  the  adjudication  in  baak- 
and   couMaaeutly    the    officer 


holds  the  property  ea  a  mere  temporary 
cuatodian,  and  the  trustee  is  entitled  to 
recover  poaaeasion  of  it,  and  the  court 
of  bankruptcy  has  jnrisiUction  to  order 
the  surrender  of  the  property,  on  a 
BummBry  petition  by  the  trustee.  In 
re  Francis-Valentine  Co.  (C  O.  A. 
1899)  94  Fed.  793,  2  Am.  Bankr.  Rep. 
622:  In  re  Felleratb  (D.  C.  1899| 
96  Fed.  121,  2  Am.  Bankr.  Rep.  40; 
In  re  Richards  (D.  C.  1899)  95  Fed. 
268,  2  Am.  Bankr.  Rep.  618;  In  re 
Franda-Valentine  Go.  (D.  G.  1899)  93 
Fed.  953,  2  Am.  Bankr.  Rep.  188;  In 
re  Schnepf  (D.  C.  1867)  1  N.  B.  R. 
190,   Fed.    Gaa.   No.   12,471. 

The  court  of  bankruptcy  has  juris- 
diction, by  injunction,  to  forbid  an  ex- 
ecution creditor  of  the  bankrupt  from 
proceeding  to  sell  property  on  which  a 
levy  has  been  made  at  tbe  date  of  the 
adjudication,  where  tbe  execution  con- 
stitutes the  act  of  bankruptcy  found 
against  the  defendant,  or  ia  an  un- 
lawful preference  and  contrary  to  the 
proviaiona  of  the  bankruptcy  law.  In 
re  Lesser  (D.  C.  1900)  100  Fed.  433. 
3  Am.  Bankr.  Rep.  815:  In  re  KlmbaU 
(D.  G.  1899)  97  Fed.  29,  8  Am.  Bankr. 
Rep.  161:  In  re  Lady  Bryan  Mia  Co. 
(D.  G.  1870)  6  N.  B.  R.  252,  Fed.  Gas. 
No.  7,980;  Beattie  v.  Gardner  (D.  0. 
1871)  4  N.  B.  R.  323,  Fed.  Gas.  No. 
1,195;  In  re  Mallory  (D.  O.  1871)  6 
N.  B.  R.  22,  Fed.  Caa.  No.  8.991: 
Blake  v.  Francis- Valentine  Co.  (D.  O. 
1898)  89  Fed.  691,  1  Am.  Bankr.  Rep. 
872;  Irving  v.  Hughea  (G.  C.  1867)  2 
N.  B,  R.  61,  Fed.  Caa.  No.  7.076;  In 
re  Metzler  (D.  C.  1867)  1  N.  B.  H.  38. 
Fed.  Caa.  No.  9,512;  Southern  Loan  & 
Trust  Co.  V,  Benbow  (D.  C.  1899)  96 
Fed.  514,  S  Am.  Bankr.  Rep.  9.  And 
though  the  judgment  la  not  thus  im- 
peachable, the  court  of  bankruptcy  may 
enjoin  the  aale  by  the  aheriEf,  until  the 
truatee  in  bankruptcy  can  intervene, 
when  this  appeara  necessary  for  the 
protection  of  the  general  creditors.  In 
re  Lady  Bryan  Min,  Co.  (D.  C.  1870) 
6  N.  B.  R.  252.  Fed.  Cna.  No.  7,980; 
In  re  Globe  Cycle  Works,  1  Nat. 
Bsnkr.  News,  421:  Eastbum  v.  Yard- 
ley  (0.  0.  1873)  Fed.  Gas.  No.  4.252. 
An  in j auction  restraining  proceedings 
on  eiecution  'under  a  judgment  against 
the  bankrupt  will  be  dissolved  where 
the  trustee  haa  taken  no  measurea  to 
recover  the  property  levied  on,  and  the 
bankrupt  declarea  that  the  property 
does  not  belong  to  him.  In  re  Olcott 
(D.   0.  1868)   Fed.  Caa.   No.   10.478. 

That  property  ia  perishable  is  no 
ground  for  dissolving  an  injunction 
which  restrained  a  sale  tbereof  on  exe- 
cution prior  to  the  adjudication.  In  re 
Metzler  (D.  C.  1867)  1  N.  B.  R.  38, 
Fed.   Caa.  No.  9.512. 

When  a  sheriff  holding  a  writ  againat 
the  bankrupt  is  allowed  to  proceed 
with  the  sale,  the  sheriff  will  be  direct- 
ed to  bring  the  entire  proceeds,  less 
coBta,  into   the  court  of  bankruptcy: 
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or  he  may  be  directed  to  satisfy  the 
execution  creditor  (if  the  latter's  claim 
is  valid  and  not  affected  by  the  ad- 
judication), and  to  pay  over  the  re- 
mainder to  the  trustee  in  bankruptcy. 
In  re  Bernstein  (D.  C.  1867)  Fed.  Cas. 
No.  1.350;  O'Brien  v.  Weld  (1875)  92 
U.  S.  81,  23  L.  Ed.  675. 

If  a  sheriff,  acting  under  a  writ  the 
lien  of  which  was  dissolved  by  the  ad- 
judication in  bankruptcy  of  the  debtor, 
because  levied  within  four  months  be- 
fore the  commencement  of  the  pro- 
ceedings in  bankruptcy,  had  already 
made  a  sale  before  the  adjudication,  and 
has  the  proceeds  in  his  hands,  he  may 
be  enjoined  from  disposing  of  such  pro- 
ceeds, and  ordered  to  surrender  the 
same  to  the  trustee  in  bankruptcy, 
^  and  this  may  be  done  in  summary  pro- 
ceedings, without  a  plenary  suit.  Clark 
V.  Larremore  (1903)  188  U.  S.  486,  23 
Sup.  Ct  363,  47  L.  Ed.  555,  9  Am. 
Bankr.  Rep.  476;  In  re  Kenney  (1900) 
105  Fed.  897,  45  0.  C.  A.  113,  5  Am. 
Bankr.  Rep.  355;  In  re  English  (1904) 
127  Fed.  940.  62  O.  O.  A.  572,  11 
Am.  Bankr.  Rep.  674;  In  re  Franks 
(D.  G.  1899)  95  Fed.  635,  2  Am. 
Bankr.  Rep.  634;  Schmilovitz  v.  Bern- 
stein (1901)  22  R.  I.  330.  47  Atl.  884; 
In  re  Duguid  (D.  O.  1900)  100  Fed. 
274,  3  Am.  Bankr.  Rep.  794;  Bear  ▼. 
Chase  (1900)  99  Fed.  920,  40  C.  O.  A. 
182,  3  Am.  Bankr.  Rep.  746;  Miller  ▼. 
O'Brien  (O.  O.  1871)  9  N.  B.  R.  26, 
Fed.  Cas.  No.  9,586;  In  re  Grinnell 
(D.  C.  1873)  9  N.  B.  R.  29,  Fed.  Cas. 
No.  5,830;  Pennington  v.  Lowenstein 
(D.  C.  1868)  1  N.  B.  R.  570,  Fed. 
Cas.  No.  10,938;  In  re  Richards  (D. 
C.  1899)  95  Fed.  258,  2  Am.  Bankr. 
Rep.  518;  In  re  Fellerath  (D.  O. 
1899)  95  Fed.  121.  2  Am.  Bankr.  Rep. 
40;  In  re  Francis-Valentine  Co.  (O. 
C.  A.  1899)  94  Fed.  793,  2  Am.  Bankr. 
Rep.  522;  Mills  v.  Davis  (N.  T.  Super. 
Ct.  1873)  10  N.  B.  R.  340;  Kosches  v. 
Libowitz  (Tex.  Civ.  App.  1900)  56  S. 
W.  613;  Davis  v.  Jewett  (1903)  17 
S.  Dak.  410,  97  N.  W.  16.  Compare 
In  re  Easley  (D.  C.  1898)  93  Fed.  419, 
1  Am.  Bankr.  Rep.  715;  In  re  Camp- 
beU  (D.  C.  1867)  1  N.  B.  R.  165,  Fed. 
Cas.  No.  2,349. 

If  the  sheriff  has  paid  over  the  pro- 
ceeds of  the  execution  to  the  creditor, 
after  the  adjudication  of  the  debtor  as 
a  bankrupt,  the  trustee  will  still  have 
a  remedy  by  action  against  the  cred- 
itor to  recover  the  fund,  if  the  levy 
was  dissolved  by  the  bankruptcy  pro- 
ceedings or  was  voidable  as  a  prefer- 
ence. Bradley  v.  Frost  (C.  0.  1875) 
Fed.  Cas.  No.  1,780.  But  otherwise 
where  the  sale  was  made  and  the  pro- 
ceeds paid  over  to  the  creditor  before 
the  filing  of  the  petition  in  bankrupt- 
cy, though  less  than  four  months  prior 
thereto,  since  the  statute  applies  only 
to  liens  existing  and  unsatisfied  at  the 
commencement  of  the  proceedings  in 
bankruptcy.     Davis  ▼•  Jewett   (1903) 
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17  S.  Dak.  410.  97  N.  W.  16;  Leror  v. 
Seiter  (1902)  69  App.  Div.  33,  74  N.  Y. 
Supp.  499;  Greene  v.  Montana  Brew- 
ing Co.  (1903)  28  Mont.  380,  72  Pac 
751;  Farrell  v.  W.  B.  Lockett  &  Co. 
(1905)  115  Tenn.  494,  91  S.  W.  209. 

An  adjudication  in  bankruptcy  brings 
the  entire  estate  of  the  bankrupt  with- 
in the  custody  and  control  of  the  court 
of  bankruptcy;  and  if  a  sheriff  there- 
after levies  on  goods  of  the  bankrupt, 
he  may  be  enjoined  from  makings  a 
sale  under  his  levy.  The  title  to  the 
goods  vests  in  the  trustee  in  bankrupt- 
cy, and  he  alone  must  make  the  sale, 
the  proceeds  being  subject  to  any  valid 
liens  or  claims  upon  them.  Leonard  ▼. 
Yohnk  (1887)  68  Wis.  587.  32  N.  'W. 
702,  60  Am.  Rep.  884;  Pennington  v. 
Sale  (D.  C.  1868)  1  N.  B.  R.  572,  Fed. 
Cas.   No.    10,939. 

In  a  suit  to  revive  a  judgment  against 
a  bankrupt,  his  trustee  is  the  proper 
person  on  whom  to  serve  the  citation, 
if  he  is  still  in  office.  Grayson's  Ex'r 
▼.  Norton  (1881)  33  La.  Ana  1018. 

Ii«  —  Proceedings  supplementary 
to  execution^— Where  proceedings  sup- 
plementary to  execution  are  pending  in 
a  state  court  at  the  time  of  the  ad- 
judication of  the  judgment  debtor  as  a 
bankrupt,  the  judgment  being  a  debt 
provable  in  bankruptcy,  the  court  of 
bankruptcy,  on  the  appUcation  of  the 
bankrupt  or  his  trustee,  may  order  a 
stay  of  all  proceedings  in  the  state 
court  to  await  the  determination  of  the 
court  of  bankruptcy  on  the  question  of 
the  bankrupt's  discharge.  In  re  Lesser 
(1900)  99  Fed.  913,  40  C.  C.  A.  177,  3 
Am.  Bankr.  Rep.  758;'  In  re  Kletchka 
(D.  C.  1899)  92  Fed.  901,  1  Am. 
Bankr.  Rep.  479;  In  re  Reed  (D.  C. 
1867)  1  N.  B.  R.  1,  Fed.  Cas.  No.  11,- 
637. 

When  a  judgment  in  a  state  court  has 
been  recovered  against  two  defendants 
on  their  joint  and  several  obligations, 
and  one  of  them  is  afterwards  adjudged 
bankrupt  but  not  the  other,  proceed- 
ings in  the  state  court  supplementary 
to  execution  on  such  judgment  may  be 
stayed  and  enjoined  as  to  the  bank- 
rupt, but  not  as  to  the  other  judgment 
debtor.  In  re  Burke  (D.  C.  1907)  155 
Fed.  703,  19  Am.  Bankr.  Rep.  51. 

A  bankrppt  who  has  omitted  to  ap- 
ply for  a  stay  of  proceedings  in  an  ac- 
tion against  him,  pending  the  question 
of  his  discharge,  may  nevertheless  ap- 
ply to  the  state  court  after  judgment 
to  have  supplementary  proceedings 
against  him  thereon  stayed,  on  the 
ground  that  he  has  been  discharged,  if 
the  plaintiff's  dem<md  is  of  such  a  na- 
ture as  to  be  released  by  the  discharge. 
World  Co.  V.  Brooks  (N.  Y.  1869)  3  N. 
B.  R.  588. 

The  adjudication  in  bankruptcy  wiU 
not  aff'Ct  the  state  court's  jurisdiction 
of  the  supplementary  proceedings,  nor 
authorize  the  debtor  to  refuse  to  com- 
ply with  its  order  directing  his  exami- 
nation, in  the  absence  of  an  application 
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■deral  court  for  a  stay  of  ench 
ngs.  In  re  WilUam  E.  De  Lao- 
'.  (D.  C.  1903)  124  Fed.  280, 
Bankr.  Rep.  634. 

plaintiff  baa  procured  the  ap- 
ili  of  a  receiver  in  hia  supple- 
proceedings,  and  the  latter  has 
tual  posaesaion  of  the  proper- 
ill  not,  under  any  ordinary  dr- 
ives, be  interfereii  with  by  the 
icy  court,  hut  leave  will  be  giv- 
e  trustee  to  intervene  in  the 
s  action,  tor  the  purpoae  of 
ig   hie   claim,    if   there   is   any 

0  do  BO.  and  for  the  protection 
nfereatB   of   the   general   cred- 

1  re  Whipple  (D.  C.  1876) 
I.  No.  17,61^. 

-  Pracetdingi  on  appeal.— The 
cj  of  a  party  does  not  prevent 
ng  and  determination  of  an  ap- 
n  a  judgment  of  a  state  court 
jpellftte  court  of  the  state,  and 
t  of  bankruptcy  will  not  order 
if  the  proceedings  on  appeal 
Meisenheiiner  (18S8)  104  Ky, 
).  W.  1087;  Flanagan  t.  Pear- 
5)  42  Tex.  1,  19  Am.  Eep.  40; 
'.  Glidden  (1870)  39  Cal.  559, 
tep.  479;  Alaton  v.  Wingfield 
S  Qa.  18;  Booker  v.  Adkins 
18  Ala.  629;  In  re  Hirach 
808)  2  N.  B.  R.  3,  Fed.  Cob. 
t;  Booker  v.  BIythe  (1909)  90 
,  118  S.  W.  401;  Bennett  v. 
(1901)  65  S.  W.  12,  23  Ky. 
1.  1281.  .Compare  In  re  Met- 
C.  1867)  1  N.  B.  R.  201,  Fed. 
9,494;  In  re  Lesiynsky  (D.  C. 
d.  Cas.  No.  8,278.  See  United 
Telegraph  Co.  v.  National 
SignaUog  Co.  (1912)  198  Fed. 
C.  0.  A.  261,  28  Am.  Bankr. 

Dt  against  defendant  and  his 
on  appeal  from  juatice  court 
,  rendered  prior  to  bankrupt- 
not  void  t  bo  ugh  pending  ap- 
ndant   waa  adjudged   a   bank- 

bankruptcy  court  having  au- 
plaintiff  to  proceed  to  judg- 
ohn,  Weil  &  Co.  v.  Weinberg 
15)  70  So.  353. 
tbe  bankrupt  was  the  appel- 
ruBtee,  on  producing  tbe  prop- 
ice  of  his  official  character, 
motion,  be  substituted  as  ap- 
the  caae.  Herndon  v.  How- 
1)  0  Wall.  664,  10  L.  Ed.  809; 

Bichauge  Bank  (1870)  12 
I,  20  L.  Ed.  287.  See  Sigler 
(1846)  15  Ohio,  471. 
ruatee  does  not  intervene  and 
<e  Buhatituted,  still  the  bank- 
ir  to  hia  discharge,  bas  suffi- 
rest  in  preventing  the  eatab- 
Df  a  claim  against  him  to  en- 

to  maintain  an  appeal  from 
at  thereon.  Sanford  v.  8an- 
4)  68  N.  T.  67,  17  Am.  Eep. 
FeU  T.  Dougherty  (1873)  46 
Hughea  v.  Thweatt  (1879) 
J78. 


ruptcy,  yet  the  bankrupt  may  prosecute 
an  appeal  or  writ  of  error  thereon  in 
his  own  name.  Hill  v.  Harding  (ISSO) 
131  U.  8.  (Appendix)  cc,  26  L.  Ed. 
310;  O^Neil  v.  Dougherty  (1873)  46 
Cal.  575.  But  compare  Parks  v.  Doty 
(1878)  13  Bush  (Ky.)  727;  Daugherty 
T.  Ringb  (1880)  1  Ky.  Law  Hep.  282. 
And  see  Jenkins  r.  International  Bank 
(1881)  97  111.  568.  Provided  he  obtains 
the  written  consent  of  the  trustee  in 
bankruptcy.  Christy  v.  Des  Moinea 
City  By.  Co.  (1005)  128  Iowa,  428.  102 
N.  W.  194. 

After  the  bankrupt  has  received  hia 
discharge,  he  baa  no  further  interest  in 
any  action  pending  againet  him,  and 
cannot  prosecute  an  appeal  from  a 
judgment  rendered  against  him  before 
the  discharge  was  granted,  though  hia 
trustee  may  do  ao.  Knox  v.  Exchange 
Bank  (1870)  12  Wall.  379,  20  L.  M. 
287;  Wilson  v.  McMuUen  (1883)  4  Ky. 
Law  Rep.  895. 

13.——  Contsmpt      proceedlnes.  —  A 

fine  imposed  by  a  atate  court  for  a 
contempt,  committed  by  willfully  pre- 
senting to  tbe  court  false  affidavits,  is 
not  a  debt  which  ia  released  by  a  dis- 
charge in  bankruptcy,  and  a  court  of 
bankruptcy  will  not  stay  proceedings 
against  the  bankrupt  for  its  enforce- 
ment. In  re  Eoronsky  (1909)  170  Fed. 
710,  96  a.  C.  A.  39,  21  Am.  Bankr. 
Rep.  851.  A  fine  imposed  on  a  bank- 
rupt, although  after  the  filing  of  the 
petition  in  bankruptcy,  by  a  state  court 
for  a  criminal  contempt  ia  not  a  dis- 
chargeable debt  in  bankruptcy,  and  pro- 
ceedings for  its  enforcement  will  not 
he  stayed  by  the  court  of  bankruptcy, 
if  tbe  contempt  itself  was  committed 
before  the  filing  of  the  petition.  In  re 
HaU  (D.  C.  1909)  170  Fed.  721,  22 
Am.  Bankr.  Rep.  498. 

It  is  tbe  duty  of  a  court  of  bankrupt- 
cy to  stay  contempt  proceedings  against 
a  bankrupt,  in  a  civil  suit  against  bim 
in  a  state  court  on  a  debt  or  claim 
from  which  his  discharge  would  be  a  re- 
lease, for  twelve  months  or  until  his 
right  to  a  discharge  has  been  determin- 
ed. In  re  Adler  (1006)  144  Fed.  659, 
75  C.  G.  A.  461,  16  Am.  Bankr.  Rep. 
414. 

14.  Effect  9t  the  stay^When  the 
court  of  bankruptcy  has  exercised  its 
power  to  order  a  stay  of  proceedings  in 
a  pending  suit  against  the  bankrupt, 
founded  on  a  debt  from  which  hia  dis- 
charge would  be  a  release,  this  does 
not  divest  the  state  court  of  jurisdic- 
tion over  the  case,  and  the  stay  does 
not  operate  as  a  bar  to  the  action,  but 
only  as  a  suspension  of  proceedings  un- 
til the  question  of  tbe  bankrupt's  dis- 
charge shall  have  been  determined  in 
the  United  States  court  sitting  in  bank- 
ruptcy. After  the  determination  of 
that  question  in  that  court,  the  court  in 
which  the  suit  is  pending  may  proceed 
to  Buch  judgment  as  the  circumstances 
of  the  case  may  require.  If  the  dia- 
charge   la   refuaed,   the   plaintiff,    upon 
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eitebliahlng  his  cTBim,  aay  obtain  a 
genpral  judgmeot.  Hill  v.  Hardiog 
(1882)  107  V.  S.  633.  2  Sup.  Ct.  404, 
27  L.  Ed.  403;  Byers  v.  First  NaL 
Bank  (1877)  85  HI.  423;  Tlnkum  v. 
O'Neale  (1868)  5  Nev.  »3. 

A  creditor  enforcing  an  execution  on 
a  judgment  recovered  in  the  state  court, 
in  defiance  of  au  injunction  of  the  coart 
of  bankruptcy,  in  whtcb  the  debtor  haa 
filed  a  voluntary  petition,  ia  guilt;  of 
contempL  In  re  Atkinson  (D.  C.  1872) 
7  N.  B.  R.  143,  Fed.  Caa.  No.  606. 
Wbere  a  bankrupt  obtained  an  injunc- 
tive order  from  the  bankruptcy  court 
staying  alt  suits  and  prncecdiugs  against 
him  on  the  part  of  certain  creditors, 
their  a  gent  a  and  attorneys,  to  collect 
certain   specified  debts,   and   thereupon 

continued,  and  afterwards  a  new  suit 
was  brought  through  the  same  attorney 
in  the  same  court  for  the  recovery  of 
the  same  debt,  with  allegations  of  fraud, 
it  was  bold  Chat  the  last  named  auit 
was  a  violation  of  tbe  injunction.  In  re 
Sebwarz  (D.  C.  1882)  14  Fed.  787. 
Tbs  jurisdiction  of  the  court  of  bank- 
ruptcy to  issDe  an  injunction  of  this 
kiad  ma;  be  inquired  ioto  by  the  state 
icourt,  and  if  the  latter  finds  tbat  the 
federal  coart  has  acted  without  author- 
ity, tbe  injunction  may  be  disregarded, 
or  the  parties  may  be  enjoined  from  at- 
tempting to  enforce  it.  Kittredge  v. 
Emerson  (1844)  15  N.  H.  227. 

A  sale  of  property  of  Che  bankrupt  on 
execution,  after  notice  of  an  injunction 
granted  by  the  court  of  bankruptcy 
staying  further  proceedings  in  the  ac- 
'tion,  will  render  the  officer  liable. 
Sdnson  V.  McMurraj  (1845)  6  Humph. 
(Tenn.)  339. 

Where  the  suit:  is  against  the  bank- 
rupt and  another  jointly,  and  proceed- 
ings are  stayed  as  to  the  bankrupt, 
judgment  may  be  rendered  against  both 
defendants,  and  au  order  made  staying 
eiecuCJOD  as  to  the  bankrupt  until  tbe 
question  of  his  discharge  is  determined. 
Byers  v.  First  NaL  Bank  (1877)  85  IlL 
423. 

Where  a  creditor  has  already  recov- 
ered judgment  against  Che  bankrupt 
and  a  third  person,  though  he  is  en- 
joined from  enforcing  esecution  as 
against  the  bankrupt,  this  does  noC  af- 
fect his  right  to  proceed  again st  tbe 
other  deteudunt.  Penny  v.  Taylor  (D. 
G.  1874)  10  N.  B.  E.  200,  Fed.  Caa. 
No.  10,i)57. 

IS.  Effect  of  grant  or  detriai  of  dts- 
charge. — An  injunction  issued  by  the 
court  of  bankruptcy,  staying  proceed- 
ings against  tbe  baokrupt  in  a  state 
court  until  the  question  of  his  discharge 
shall  bave  been  determined,  if  not  ipso 
facto  dissolved  by  tbe  greDting  of  tbe 
discharge,  should  ordinarily  be  vacated 
as  a  matter  of  course  on  the  application 
of  the  creditor  who  was  stayed  or  en- 
joined. In  re  Rosenthal  (D.  C.  1901) 
108  Fed.  30S,  5  Am.  Uankr.  Rep.  799; 
In  re  Flanders  (D.  G.  1803)  121  Fed. 
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936.  10  Am,  Bankr.  Rep.  379;  In  i 
Thomas  (D.  0.  1869)  3  N.  B.  E.  3f 
Fed.  Cas.  No.  13,890;  Qttredge  *.  Ea 
erson  (1844)  15  N.  H.  227.  The  ««ni 
action  sbould  be  taken  by  a  state  cour 
when  the  stay  of  proceedings  wa 
granted  by  it  Wakeman  v.  Throckmoi 
ton   (1902)   74  Conn.  616,  Bl  Atl.  55- 

An  injunction  obtained  ei  parte  i 
the  bankruptcy  court,  after  the  dii 
charge  has  been  granted,  continuing  th 
previous  iujunction.  was  held  to  hav 
been  improvidently  granted  and  was  va 
cated.  In  re  Hersberg  (D.  C.  1885)  2 
Fed.  699. 

If  the  defendant  fails  to  obtain  bi 
discharge,  an  action  pending  a  gains 
him  in  a  state  court  at  tbe  time  of  th 
adjudication  survives.  American  Wool 
en  Co.  V.  Maaget  (1912)  86  Conn,  234 
85  AU.  683. 

16.  Pending  aotloM  by  bankrapt  a 
plaintiff.— A    pending    action    will    ao 

abate  merely  by  reason  of  the  bank 
rupccy  of  tbe  plaintiff.  Thatcher  i 
Rockwell  (1881)  105  U.  S,  487.  26  I 
Ed,  949;  King  v.  Morrison  (1844)  i 
Ark.  510;  FittsburRh,  C.  &  St.  L.  B 
Co.  V.  Nuium  (1878)  60  Ind.  533 
Springer  v.  Vanderpool  (1844)  4  Edn 
Cb.  (N.  Y.)  3G2;  Griffin  v.  Mutual  Ufi 
Ins.  Co.  (1904)  119  Ga.  664,  46  S.  E 
870. 

The  transfer  of  the  right  of  action  ii 
a  pending  suit  to  a  trustee  in  bankrupt 
cy  is  a  matter  of  defense  to  be  set  u| 
by  the  defendant,  and  the  failure  of  thi 
plaintiff  to  disclose  tbe  fact  of  hia  bank 
ruptcy  is  not  a  fraud  nor  ground  for  i 
new  trial.  Coulson  v.  Ferree  (1004J 
26  Ky.  Law  Eep.  959,  82  8.  W.  1000 
Where  no  trustee  has  been  appointed 
the  bankrupt  fctitl  reUins  title  to  hii 
property,  and  may  maintain  a  suit  on  I 
chose  in  action.  Rnnd  v.  Iowa  Cent 
R.  Co.  (1906)  186  N.  T.  58,  78  N.  E 
674,  116  Am.  St  Rep.  530.  9  Ann.  Cas 
452. 

If  the  trustee  in  bankruptcy  declinei 
to  prosecute  an  action  begun  by  the 
bankrupt,  or  eipresaly  or  impliedly  re- 
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may  be  continued  by  tbe  bankrupt  in 
his  own  name  and  for  his  own  benpfit, 
GrcenaU  v.  Hersura  (1015)  220  Mass. 
278,  107  N.  B.  941;  Hubbard  v.  Gould 
(1906)  74  N.  H.  25,  64  AU.  668;  Grif- 
fin V.  Mutual  Life  Ins.  Co.  (1904)  IIG 
Ga.  604,  46  S.  E.  S70;  Towie  v.  Rows 
(1878)  58  N.  H.  394;  Ramsey  v.  Fel- 
lows (1879)  58  N.  a,  607;  Conner  v. 
Southern  Eipr,  Co.  (1871)  42  Ga.  37,5 
Am,  Rep,  543,  9  N.  B.  R,  138,  But  see 
Peters  v.  WaUace  (1887)  4  S.  W,  914, 
9  Ky.  Law  Rep,  215.  Before  a  bank- 
rupt can  maintain  an  actiou  on  a  claim 
which,  under  the  adjudication  in  bank- 
ruptcy, passed  to  his  trustee,  on  the 
ground  that  the  trustee  elected  not  tc 
take  such  claim,  it  devolves  upon  the 
bankrupt  to  show  that  the  trustee  was 
informed  of  the  nature  of  the  claim 
and   that   he   elected  not  to   take  it 
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m  V.  Buckingham  (1680)  S8 
tS.  The  trustee  mar  coaeent 
banhrapt  Bhall  continue  to 
the  action  in  liis  own  name, 
osing  bia  rigbt  to  whatever 
•covered  in  the  Bction,  or  di- 
mself  of  the  title  paaaed  to 
e  adjudication  in  bankruptcy. 
T.  RockweU  (1881)  105  U. 
L.  Ed.  946;  GUmore  v.  Bangs 
S  (3a.  403|  Feck  t.  D.  S. 
Ct.  CI.  304;  MfiFhew  T.  Pen- 
80)  129  Mau.  832;  WUliamB 
18S2)  132  Maaa.  386;  Tbatch- 
c^kwell  (1878)  4  Colo.  375; 
Paul  (1881)  131  Mbbh.  129. 
of  the  tniBtee  to  receive  the 
the  Judgment,  and  of  the  de- 
>  be  protected  in  paying  the 
}  the  proper  party,  may  be 
'  proper  ateps  taken  for  that 
Stone  7.  Jenkina  (1900)  178 
,  57  N.  E.  J002,  79  Am.  SL 
Griffin  v.  Mutual  Life  Ina. 
)  119  Ga.  694,  46  S,  E.  870; 
Eip.  Co.  V.  Connor  (1873) 
5.  12  N.  B.  R.  53. 
-uatee  in  bankniptcr  has  yat 
inted,  the  defendaDt  may,  in 
recovery,  protect  himself 
ability  to  another  suit  by  a 
'hen  appointed,  by  an  appli- 
the  court  of  bankruptcy, 
owa  Cent.  R.  Co.  (1906)  186 
78  N.  E.  S74,  116  Am.  St 
fl  Ann.  Cas.  542. 
been  held  that  the  court  in 
action  is  tried  may  direct  the 
tiey  God  for  the  plaiutifF,  to 
3e  recover  for  the  use  of  his 
bankruptcy.  Wod'dail  v,  Bol- 
1)  44  Ga.  18.  Or  the  court 
ptc;  may  make  its  order  re- 
he  defendant  to  pay  the 
the  judgioent  to  the  trustee. 
Jones  (D.  C.  1848)  28  Vt. 
Cas.  No.  9,788. 
e  discharge  of  the  trustee,  or 
paj-ment  of  all  creditors  and 
rge  of  the  bankrupt,  the  lat- 
ike  up  and  continue  the  proa- 
any  actions  wbicb  were  pend- 
■  time  of  his  bankruptcy  and 
ilin  unsettled.  Bacon  t.  Ab- 
1)  137  Mass.  .197;  Peety  v. 
885)  86  Mo.  852. 
luae  of  action,  in  a  auit  pend- 
e  name  of  the  bankrupt  as 
:  the  time  of  the  adiudication, 
ch  does  not  pass  to  the  trus- 
kmptcy,  tbe  bankrupt  himaelf 
nue  to  prosecute  the  action 
IT  reference  to  his  trustee  or 
proceedings  in  bankruptcy. 
Davenport  (1876)  57  N.  H. 
ere  the  bankrupt  before  his 
)n  liad  begun  an  actios  in  a 
't  to  recover  damageB  for  a 
proaecution  aod  arrest,  the 
ankruptey  has  no  Jurisdiction 
him  in  the  further  conduct 
lit,  the  right  of  action  therein 
ig  iu  tbe  trustee,  and  the 
leeds  DO  peraleaion  from  the 
!.Co»iP.'16-69a 


court  of  l>ankn]ptcy  to  prosecute  such 
suit  to  Judgment.  In  re  Haeusell  (D. 
C.  1899)  91  Fed.  365,  1  Am.  Baukr. 
Rep.  286. 

Pending  proceedings  in  bankmptcy 
and  after  the  appointmeDt  of  a  trustee, 
the  bankrupt  has  no  standing  to  com- 
mence and  prosecute  an  action  in  his 
own  name,  in  relation  to  any  of  his 
property,  unless  it  be  exempt  property. 
Fickena  v.  Dent  (1001)  106  Fed.  663, 
45  C.  C.  A.  622,  5  Am.  Bankr.  Rep. 
644;  Scheldt  v.  Goldamith  (1902)  103 
111.  App.  623;  Sirapaon  v.  MiUer  (1907) 
7  Cal.  App.  248,  94  Fac.  252;  Bucking- 
ham T.  Buckingham  (18S0)  36  Ohio  St 
68;  Rand  t.  Sage  (1905)  94  Minn.  344, 
102  N.  W.  864;  Remmers  T.  Remmers 
(1909)  217  Mo.  541,  117  S.  W.  1117. 
But  the  assignee  of  a  chose  in  action 
may  maintain  a  suit  thereon  in  the 
name  of  hi  a  assignor,  notwithstanding 
the  fact  that  the  latter  haa  been  ad- 
Judged  a  bankrupt.  Hayes  v.  Pike 
(1845)  17  N,  H.  664,  And  so.  the  pur- 
chaser of  a  chose  in  action  from  tbe 
truatee  of  a  bankrupt's  estate  may 
maintain  an  action  upon  it  in  the  name 
of  such  trustee.  Rogers  v.  Union  Stone 
Co.  (1883)  134  Mass.  31. 

17.  I  ntervenllon  of  truitee  in  pending 
•ulti.>-The  trustee  is  entitled  to  be 
made  a  party  to  suits  pending  in  state 
courts  by  or  against  the  bankrupt,  and 
to  assume  the  control  of  them  and  be 
substituted  in  place  of  the  bankrupt, 
and  tbe  latter,  if  necessary,  will  be  en- 
joined from  interfering  with  the  litiga- 
.  tion.  Gates  v.  Goodloe  (1879)  101  U. 
a.  612,  26  L.  Ed.  806;  Samson  t.  Bur- 
ton (D.  C.  1870)  4  N.  B.  R.  1,  Fed, 
Caa.  No.  12,285;  New  Orleans  Add  & 
Fertiliser  Co.  v.  Quillorj  (1906)  117 
La.  821.  42  South.  329;  Williama  t. 
Lane  (1810)  158  Cal.  39,  109  Fac.  873; 
Neill  V.  Barbaree  (1911)  135  Ga.  771, 
70  S.  B.  638:  l>e  v,  Pfetfer  (1881)  25 
Hun  (N.  T.)  07.  But  see  Jewett  Bros. 
V.  Huffman  (1905)  14  N.  D.  110,  103 
N.  \V.  408.  But  some  of  the  state 
courts  maintain  that,  while  tbe  trua- 
tee is  hereby  authorized  to  apply  to  the 
court  in  which  an  action  is  pending  to 
be  made  a  party,  yet  it  rests  in  the  did- 
eretion  of  the  atate  court  to  grant  or 
refuse  such  an  application,  and  that  Its 
authority  is  not  abridged  by  the  fact 
that  the  court  of  bankruptcy  has  direct- 
ed  or  ordered  the  trustee  to  enter  his 
appearance  or  intervene,  and  that,  in 
deciding  auch  an  application,  the  atate 
court  will  be  governed  by  state  laws 
and  judicial  policy.  National  Distilling 
Co.  V.  Seidel  (1899)  103  Wis,  489,  79 
N.  W.  744;  Bank  of  Commerce  v.  El- 
liott (1901)  309  Wia.  648,  86  N.  W. 
417.  Tbe  right  of  a  trustee  in  bank- 
mptcy to  intervene  in  a  cause  pending 
in  a  atate  court  must  i>e  determined  in 
and  under  the  practice  and  rules  of  tbe 
state  conrt  Drew  v.  Fort  Payne  Co. 
(Ala.  1914)  65  So.  71. 

If  leave  of  court  Is  necessary  to  the 
trustee's  intervention  in  a  pending  suit, 
(11169) 
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the  objection  that  it  was  not  obtain- 
ed comes  too  late  after  verdict.  Jonea 
V.  Meyer  Bros.  Drug  Co.  (1001)  25 
Tex.  Civ.  App.  234,  61  S.  W.  553. 

If  a  trustee,  after  intervening  in  a 
pending  suit  has  been  inadvertently  or 
improperly  discharged,  and  is  after- 
wards reinstated  by  the  referee  in 
bankruptcy,  the  suit  may  be  revived 
in  his  name.  Bunch  v.  Smith  (1906) 
116  Tenn.  201,  03  S.  W.  80. 

When  thq  trustee  intervenes  and 
takes  part  in  the  prosecution  or  de- 
fense of  the  action,  he  submits  himself 
to  the  jurisdiction  of  the  state  court, 
and  becomes  a  party  in  the  ordinary 
sense  and  with  the  ordinary  conse- 
quences, and  a  judgment  may  be  taken 
against  him  by  default.  Kingsbury  v. 
Waco  State  Bank  (1902)  30  i:ax.  Civ. 
App.  387,  70  S.  W.  551.  He  may  be- 
come liable  for  costs  accruing  after 
his  entrance  into  the  case.  Kessler  v. 
Herklotz  (1909)  132  App.  Div.  278,  117 
N.  Y.  Supp.  45.  And  he  will  be  bound 
by  the  judgment  rendered,  and  if  that 
judgment  is  unfavorable  to  the  claims 
of  the  bankrupt,  the  court  of  bank- 
ruptcy will  not,  at  the  instance  of  the 
trustee,  enjoin  the  state  court's  of- 
ficers from  executing  the  judgment,  or 
from  distributing  its  proceeds  accord- 
ing to  the  orders  of  the  state  court. 
In  re  Van  Alstyne  (D.  O.  1900)  100 
Fed.  929,  4  Am.  Bankr.  Rep.  42;  In 
re  Neely  (1902)  113  Fed.  210,  51  C.  O. 
A.  167,  7  Am.  Bankr.  Bep.  312.  The 
trustee  may  be  authorized  to  compro- 
mise and  seUle  a  suit  pending  in  a 
state  court,  in  which  the  bankrupt  is 
plaintiff,  but  not  without  consent  of  the 
latter's  attorney,  as  he  has  a  Uen  on 
any  judgment  recovered  for  his  serv- 
ices. In  re  Adamo  (D.  C.  1907)  161 
Fed.  716,  18  Am.  Bankr.  Rep.  180. 

If  £he  bankrupt  was  one  of  two  joint 
plaintiffs  on  the  record,  the  suit  must 
be  continued  in  the  name  of  the  trus- 
tee in  bankruptcy  and  the  other  plain- 
tiff, or,  if  a  trustee  has  not  yet  been 
appointed,  the  action  may  be  supported 
in  the  names  of  the  bankrupt  and  tne 
other  plaintiff  until  a  trustee  comes  in. 
Stinson  v.  Femald  (1885)  77  Me.  576, 
1  Atl.  742.  And  see  Toulmin  v.  Ham- 
ilton (1845)  7  Ala.  862. 

18.  ^—  Effect  of  trustee  declining 
to  intervene.— The  trustee  is  not  bound 
to  intervene  in  a  pending  suit  if  sat- 
isfied that  nothing  is  to  be  gained  for 
the  estate,  and  neither  the  parties  to 
the  action  nor  any  court  can  compel 
him  to  intervene.  In  re  Leeds  &  Catlin 
Co.  (D.  C.  1909)  175  Fed.  30?,  23  Am. 
Bankr.  Rep.  679;  Griffin  v.  Mutual  Life 
Ins.  Co.  (1904)  119  6a.  664,  46  S.  E. 
870;  Heckscher  v.  Blanton  (1911)  111 
Va.  648,  69  S.  B.  1045,  37  L.  R.  A. 
(N.  S.)  923;  Serra'6  Hijo  v.  Hoffman 
(1877)  29  La.  Ann.  17.  See  Norton 
V,  Switzer  (1876)  98  U.  S.  355,  23  L. 
Ed.  903.  He  may  allow  the  action  to 
proceed  in  the  name  of  the  bankrupt 
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and  daim  for  the  estate  the  fruitB  of 
the  litigation  if  it  is  successful.  Kes- 
ler  y.  Herklotz  (1909)  132  App.  Oiv. 
278,  117  N.  Y.  Supp.  45.  Where  a 
patent  infringement  suit  is  pending 
against  the  bankrupt,  the  court  of 
bankruptcy  may  gr<mt  leave  to  the 
plaintiff  to  fiHe  a  supplemental  bill  mak- 
ing  the  trustee  a  party  defendant,  in 
order  that  he  may  be  bound  by  the  de- 
cree; but  this  does  not  oblige  him  to 
make  any  defense  or  take  anything 
more  than  a  nominal  part  in  the  pro- 
ceedings; whether  or  not  he  shall  inter- 
fere actively  is  a  matter  to  be  deter- 
mined by  Mm  and  by  the  bankruptcy 
court.  Victor  Talking  Mach.  Co.  v. 
Hawthorne  &  Sfieble  Mfg.  Co.  (C.  Gl 
1909)  173  Fed.  617,  23  Am.  Bankr. 
Rep.  234. 

If  the  trustee  declines  to  take  up  a 
litigation  begun  by  the  bankrupt,  the 
suit  may  proceed  in  the  name  of  the 
bankrupt  himself,  or  the  bankrupt's 
surety  may  be  allowed  to  continue  it  in 
the  name  of  the  bankrupt  but  for  his 
own  protection.  Bliiegrass  Canning 
Co.  V.  Steward  (C.  C.  A.  1909)  175  Fed. 
537,  23  Am.  Bankr.  Rep.  726.  But  the 
trustee,  by  taking  this  course,  will  not 
lose  his  right  to  daim  whatever  may 
be  recovered.  Peck  v.  U.  S.  (1879) 
15  Ct  CI.  364.  But  as  the  trustee  oc- 
cupies substantially  the  position  of  a 
purchaser  pendente  lite,  he  will  be  con- 
cluded by  the  judgment  Eyster  v.  Oaflt 
(1875)  91  U.  S.  521,  23  L.  Ed.  403; 
Heckscher  v.  Blanton  (1911)  111  Va. 
648,  69  S.  E.  1045,  37  L.  R.  A.  (N.  S.) 
923;  Chickering  ▼.  Failes  (1861)  26 
IlL  507;  Mount  v.  Manhattan  Co. 
(1887)  43  N.  J.  Eq.  26,  9  Atl.  114; 
Cleveland  v.  Boerum  (1862)  24  N.  Y. 
613. 

Where  plaintiff  sued  for  an  account- 
ing and  a  decree  that  title  to  land  was 
in  him  and  that  defendant  should  exe- 
cute title  on  payment  of  the  amount 
due,  and  pending  action  plaintiff  became 
bankrupt,  a  final  decree  should  declare 
the  amount  to  be  due  by  the  bankrupt 
and  authorize  its  payment,  and  that  on 
making  of  such  payment  his  trustee 
should  have  title  executed  to  him,  or 
on  termination  of  bankruptcy  to  per- 
son succeeding  to  plaintiff's  right  to 
the  land.  Scott  v.  Lunsford  (Ga.  1913) 
80  S.  B.  316. 

Where  a  pending  action  is  against  the 
bankrupt  as  defendant,  and  the  trus- 
tee declines  to  intervene,  a  judgment 
recovered  by  the  creditor  may  be  prov- 
ed in  the  bankruptcy  proceedings  as  a 
liquidation  or  judicial  ascertainment 
of  the  amount  due  the  creditor,  and 
as  a  basis  of  dividends,  but  it  is  ef- 
fective for  that  purpose  only.  Norton 
V.  Switsser  (1876)  93  U.  S.  356,  23  L. 
Ed.  908. 

19.  —  Right  dependeat  on  nature 
of  action d— To  entitle  the  trustee  to  in- 
tervene in  a  pending  action,  it  must  be 
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ich  tbe  estate  of  the  bankrupt 
terest,  and  which  ma;  thera- 
rosecuted  or  deleoded  b;  the 
)r   the  benefit  of  the   general 

In  re  HaeaxeU  (D.  C.  1899) 
)55,  t  Am.  Bankr.  Rep.  2tM>. 
okrupt  baa  an  action  pending 
he  daima  damages  for  a  per- 
^  the  trustee  cannot  dalm  to 
:nted  aa  plaintiff.  Epstein  v. 
er  (1911)  29  OW.  337,  118 
If  the  baokrupt  has  dii- 
itle  to  the  property  in  snit, 
■e  oiDDOt  come  In  and  asaert 
amona  v.  Richards   (1902)   28 

App.  112,  66  8.  W.  687.    But 

appears  an  the  face  of  the 
It  the  bankrupt,  plaintiff  in  an 
IB  a  prima  fade  right  to  me 
roperty  in  question,  hia  trus- 
licatioD  to  be  substituted  as 
cannot  be  defeated  b;  the 
aUeging  that  hia  wife  ia  the 
'  in  interest.  Person  t.  U.  8. 
DL  CL  643. 

Btee  baa  the  right  to  Intervene 
brought  by  a  Judgment  ciedi- 

bankmpt  to  set  aside  a  frand- 
veyance  and  reach  concealed 
[Uck  V.  Nimmo  (1918)  121  Ud. 
ItL  116;  In  re  Riker  (D.  0. 
r  Fed.  96,  6  Am.  Bankr.  Rep. 
ris    T.    Vandiver    (1905)    143 

38  South.  850:  Kinmouth 
igam  (N.  J.  Eq.  1904)  57  AtL 
DCh  *.  Smith  (1906)  116  Tenn. 
I.  W.  80;  Tharp  v.  Tbarp'a 
(Kj.  1909)  119  S.  W.  814; 
Globe  Bank  &  Trust  Co.  (Ky. 
I  S.  W.  879.  And  in  saeh  an 
recovery  by  the-  trustee  is  for 
t  of  all  the  creditors,  and  not 
r  the  original  plaintiff,  and  the 

entitled  to  have  turned  over 
e  entire  proceeds  of  a  sale  of 
Tty.     Bunch  T.  Smith   (1006) 

201.  93  S.  W.  80.  The  trua- 
be  admitted  to  prosecute  to 
ment  B  suit  begun  b;  a  credi- 
Fold  an  unlawful  preference. 
New  Orleans  Add  &  Fertili- 
1909)  211  n.  B.  496,  29  Sup. 
S3  L.  Ed.  300.  Or  a  suit  to 
3  equitable  lien  on  property  of 
apt.     Snyder  v.  Smith  (1004) 

5S,  60  N.  E.  1089.  Or  a  suit 
«e  a  mortgage.  In  order  that 
se  may  be  enabled  to  daim 
us  proceeds  of  the  sale  after 

the  mortgage.  In  re  Oerdes 
.900)  102  Fed.  S18,  4  Am. 
>p.  S4S. 

ctiou  by  a  creditor  of  an  In- 
nrporation  on  unpaid  stock 
ans,  the  court  had  power,  un- 
Code  Ohio,  |  11563.  to  aub- 
>  trustee  in  bankruptcy  of  the 
in  as  plaintiff,  with  leave  to 
D ended  petition  and  bring  in 
abscriber  as  defendant  Van 
McCnlley  (Ohio.  1013)  104  N. 

ttee  in  bankruptcy  haa  a  legal 


statna  to  attack  a  Judgment  Ulegslly 
entered  against  the  bankrupt.  Qarrl- 
son  V.  Seckendorf  (1909)  79  N.  J.  Law, 
203,  74  Aa  311;  WeU  t.  Simmons 
(1877)  66  Mo.  617.  Or  to  move  to  set 
aside  a  Judgment  entered  against  the 
bankrupt  by  default.  First  Nat.  Bank 
T.  Flynn  (1902)  117  Iowa,  493,  91  N. 
W.  784.  Or  to  take  the  bankrupt's 
place  in  an  action  begun  by  him 
to  obtain  an  Injunction  against  the 
collection  of  a  Judgment  on  the 
ground  that  it  had  been  paid.  Brandon 
T.  Cabiness  (1846)  10  Ala.  165.  A 
defendant's  trustee  in  bankruptcy  It  en- 
UUed  to  move  in  the  state  court  for 
racatfon  of  an  attachment  on  a  bank- 
mpt'B  property.  C.  Tennant  Sons  & 
Co.  T.  New  Jersey  Oil  &  Meet  Co. 
(1912)  139  N.  T.  S.  1023,  78  Misc. 
Rep,  497.  OONTEA.  Gray  v.  Amot  (N. 
D.  1615)  154  N.  W.  268. 

20.  —  TIms  to  latarvsns^— A  trua- 
tee  in  bankruptcy,  who  assumes  to  pro- 
ceed as  a  party  in  a  cauae  in  a  state 
court  before  the  court  has  either  af- 
firmatively ot  tacitly  allowed  him  to 
intervene  acts  prematurely,  and  papers 
filed  by  him  in  the  cause  may  be  on 
motion  stricken  out  Drew  t.  Port 
Payne  Co.  (Ala.  1914)  66  So.  71. 

If  the  trustee  wishes  to  intervene  in 
a  pending  suit,  he  must  act  promptly, 
and  an  unreasonable  delay,  operating 
to  tbe  prejudice  of  others  in  interest, 
will  justify  a  denial  of  hia  application. 
freehold  Const.  Go.  v.  Bernstein 
(1908)  60  Misc.  Rep.  363.  113  N.  T. 
Snpp.  368.  If  he  allows  the  suit  to 
go  to  Judgment  in  the  court  of  first  In- 
stance, he  cannot  intervene  after  it 
has  been  taken  up  on  appeal.  Weaver 
Mercantile  Co.  t.  Thurmond  {1911)  68 
W.  Va.  630.  70  a  E.  126.  83  L.  B.  A. 
(N.  8.)  1061. 

21. Form     or     appllcstlon     and 

pleadlngS^-Tbe  proper  method  for  the 
trustee  to  intervene  in  a  suit  pending  by 
or  against  the  bankrupt  is  by  his  own 
petition  or  motion  in  the  court  where 
the  suit  in  pending.  Kent  v.  Downing 
(1871)  44  Oa.  116.  A  motion  by  the 
bankropt  himself,  without  any  applica- 
tion on  the  part  of  the  trustee,  Is  not 
auffldent  Oscar  Bonner  Oil  Co.  v. 
PennsylvanU  Oil  Co.  (1907)  150  OaL 
658,  89  Pac.  613. 

The  trustee's  petition  shonld  contain 
allegationa  ahowing  the  fact  and  date 
of  the  adjudication  in  banhruptoy. 
Jones  V.  Meyer  Bros.  Drug  Co.  (1901) 
26  Tei.  av.  App.  234,  61  S.  W.  553; 
A.  Lehmann  &  Co.  t.  Rivers  (1903) 
110  La.  1079,  35  South.  296.  And  his 
ovm  appointment  aa  trustee,  Jones  v. 
Meyer  Bros.  Drug  Co.  (1901)  25  Tex. 
Civ.  App.  234,  61  S.  W.  653.  And 
such  facts  as  show  that  he  has  en  inter- 
est in  the  lltigatloD  as  the  representa- 
tive of  the  creditors  at  large.  Hack- 
ett's  Ei'rs  v.  Hackett's  Trustee  (Ky. 
1909)  118  S.  W.  377;  Kohout  v.  Chal- 
oupka  (1903)  69  Neb.  677.  fW  N.  W. 
(11171) 
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173.  But  he  need  not  prove  his  ap* 
pointment  and  qualification  unless  his 
right  to  recover  in  the  capacity  of  a 
trustee  in  bankruptcy  is  challenged  in 
such  form  as  the  state  law  requires. 
Jones  V.  Meyer  Bros.  Drug  Co.  (1901) 
25  Tex.  Civ.  App.  234.  61  S.  W.  653. 

The  bankrupt:^  act  does  not  under- 
take to  regulate  the  practice  in  the 
state  courts,  but  places  on  the  trustee 
the  official  duty  of  appearing  accord* 
ing  to  the  rules  and  practice  of  such 
courts,  so  as  to  protect  the  interests 
of  the  general  creditors.  Bacon  v. 
George  (1910)  206  Mass.  566,  92  N.  B. 
721.  The  trustee  is  not  exempt  from 
the  necessity  of  proper  pleadings  and 
evidence.  Wikle  v.  Jones  (1909)  133 
Ga.  266,  65  S.  E.  577.  But  he  cannot 
set  up  either  the  bankrupt*s  adjudica- 
tion or  his  discharge  as  a  ground  for 
staying  the  proceedings  or  in  bar  of  the 
action,  as  that  is  a  right  personal  to 
the  bankrupt.  Serra  €  Hijo  v.  Hoffman 
(1877)  29  La.  Ann.  17. 

Where  the  trustee  is  brought  in  as  a 
defendant,  it  is  not  necessary  that  the 
plaintiff's  pleadings,  alleging  the  trus- 
tee's representative  capacity,  and  the 
transfer  to  him  of  the  titie  to  the  de- 
fendant's property,  should  also  state  a 
cause  of  action  against  him.  Latimer 
V.  McKinnon  (1903)  85  App.  Div.  224, 
83  N.  Y.  Supp.  315.  If  the  defendant 
in  an  action  in  a  state  court  wishes  to 
object  to  the  substitution  of  the  plain- 
tiff's trustee  in  bankruptcy  in  place  of 
the  plaintiff  himself,  he  must  do  so  by 
objection  or  exception  taken  at  the 
time;  if  he  goes  to  trial,  it  will  then 
be  too  late  to  object  to  any  irregularity. 
Chicago  Legal  News  Co.  v.  Browne 
(1882)  103  111.  317;  Brandon  v.  Ca- 
biness  (1846)  10  Ala.  155. 

A  bankrupt's  trustee,  substituted  as 
complainant  in  a  pending  suit  by  the 
bankrupt  to  recover  personal  property, 
held  to  occupy  the  same  position  that 
the  bankrupt  would  have  occupied  in 
the  absence  of  adjudication.  Earl  ▼. 
Jacobs  (Mich.  1913)  142  N.  W.  1079. 

22.  Suits  begun  after  adjudication.^ 
As  a  general  rule,  no  suit  can  lawfully 
be  commenced  against  a  bankrupt,  in 
any  court,  after  the  adjudication  of 
bankruptcy  and  until  the  question  of 
his  discharge  is  determined.  Green- 
wald  V.  AppeU  (C.  O.  1883)  17  Fed. 
140;  In  re  Williams  (C.  C.  1874)  11 
N.  B.  R.  145,  Fed.  Cas.  No.  17,700;  In 
re  Archenbrown  (D.  C.  1875)  11  N.  B. 
R.  149,  Fed.  Cas.  No.  504;  Woolfolk  v. 
Murray  (1871)  44  Ga.  133,  10  N.  B.  R. 
540;  WUson  v.  Capuro  (1871)  41  Cal. 
545,  4  N.  B.  R.  714;  Rogers  v.  Went- 
worth  (1878)  58  N.  H.  318;  Collins  v. 
Scheeline  (1877)  52  Cal.  450.  Compare 
Hackett  v.  Supreme  Council  A.  L.  H. 
(1910)  206  Mass.  139,  92  N.  E.  133; 
Davidson  v.  Fisher  (1889)  41  Minn.  363, 
43  N.  W.  79;  Thompson  v.  Massie 
(1884)  41  Ohio  St.  307.  The  court  of 
bankruptcy  has  jurisdiction  to  stay  the 
prosecution   of   an  action  against  the 
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bankrupt  in  a  state  court,  on  a  debt 
from  which  his  discharge  would  be  a 
release,  pending  the  determination  of 
the  question  of  his  discharge,  although 
the  action  was  not  begun  until  after  the 
filing  of  the  petition  in  bankruptcy.  In 
re  Basch  (D.  C.  1899)  97  Fed.  761,  3 
Am.  Bankr.  Rep.  235;  In  re  Cohen  (D. 
C.  1879)  19  N.  B.  R.  133,  Fed.  Cas.  No. 
2,961.  But  on  the  application  of  a 
creditor  the  court  of  bankruptcy  may 
grant  him  leave  to  begin  a  suit  against 
the  bankrupt  in  a  state  court,  where 
there  are  special  circumstances  ren- 
dering such  a  proceeding  necessary. 
But  when  the  creditor  has  brought  his 
suit,  pursuant  to  such  leave,  and  saved 
his  rights  thereby,  the  court  of  bank- 
ruptcy will  then  order  a  stay  of  further 
proceedings  to  await  the  determination 
of  the  question  of  discharge.  In  re 
GhirardeUi  (D.  C.  1870)  Fed.  Cas.  No, 
5,376;  Brooks  v.  Bates  (1884)  7  Colo. 
576,  4  Pac.  1069;  In  re  Whiting  (D. 
C.  1874)  Fed.  Cas.  No.  17,574;  In  re 
Scott  (D.  C.  1874)  Fed.  Cas.  No.  12,- 
620. 

A  creditor  holding  a  promissory  note, 
valid  and  enforceable  against  the  maker 
at  the  date  of  the  latter's  adjudication 
in  bankruptcy,  but  against  which  the 
statute  of  limitations  has  nearly  run, 
may  reduce  the  same  to  judgment  by 
suit  brought  in  a  state  court  after  such 
adjudication,  and  such  judgment  will  es- 
tablish the  claim  and  stop  the  running 
of  the  statute,  though  it  wUl  not  give 
the  creditor  any  lien  or  priority  nor  en- 
titie  him  to  levy  on  the  bankrupt's  prop- 
erty. In  re  McBryde  (D.  C.  1890)  99 
Fed.  686,  3  Am.  Bankr.  Rep.  729.  The 
same  principle  applies  where  it  is  nec- 
essary to  begin  a  suit  in  order  to  pre- 
serve a  mechanic's  lien.  Clifton  v.  Fos- 
ter (1869)  103  Mass.  233. 

Creditors  permitted  to  recover  judg- 
ments against  the  bankrupt  after  his 
adjudication  can  acquire  no  lien  on  any 
of  the  property  in  the  custody  or  con- 
trol of  the  trustee  in  bankruptcy  by 
such  judgments  nor  by  executions  there- 
on. In  re  Franklin  Lumber  Co.  (D.  C. 
1906)  147  Fed.  852,  17  Am.  Bankr. 
Rep.  443;  McLean  v.  Rockey  (O.  C. 
1843)  Fed.  Cas.  No.  8,891;  In  re  Dey 
(D.  C.  1869)  3  N.  B.  R.  305,  Fed.  Cas. 
No.  3,870;  In  re  Tifft  (D.  C.  1879)  19 
N.  B.  R.  201,  Fed.  Cas.  No.  14,034; 
Sicard  v.  Buffalo,  N.  Y.  &  P.  R.  Co. 
(C.  C.  1879)  Fed.  Cas.  No.  12,831;  Stu- 
art V.  Hines  (1871)  33  Iowa,  61,  6  N. 
B.  R.  416;  Manwarringv.  Eouns  (1872) 
35  Tex.  171;  CUfton  v.  Foster  (1869) 
103  Mass.  233,  4  Am.  Rep.  539;  Wil- 
liams V.  Merritt  (1869)  103  Mass.  184, 
4  Am.  Rep.  521,  4  N.  B.  R.  706.  Nor 
can  they  interfere  with  the  possession 
of  the  trustee  in  bankruptcy  by  attach- 
ments. In  re  Renda  (D.  C.  1906)  149 
Fed.  614, 17  Am.  Bankr.  Rep.  521;  In  re 
John  L.  Nelson  &  Bro.  Co.  (D.  C.  1907) 
149  Fed.  590,  18  Am.  Bankr.  Rep.  66; 
WiUiams  v.  Merritt  (1869)  103  Mass. 
184,  4  Am.  Rep.  521,  4  N.  B.  R.  706. 
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amiBhment     In  re  Cunniiig-  meat  wUl  not  entitle  hhn  to  levy  eie- 

□.  1879)  19  N.  B.  R.  276,  Fed.  cution  upon  any  property  except  such 

3,478;     McAfee    v>    Arnold  as    the    bankrupt    may    bave    acquired 

55  Ala.   561,   46   South.   870.  aince  the  adjudkation.    MiUer  v.  War- 

■eplevin.      White   v.    Schloerb  den  (1886)  111  Pa.  300,  2  Atl.  90. 

8  U.  S.  542,  20  Sup.  Ct  1007,  Where  a   promiaiory   note  due   to  a 

1183.  4  Am.  Bankr.  Rep.  178;  bankrupt,    or    a    Judgment    recovered 

itteville   Foundry   £  Machine  thereon,   is   let   apart   to   him   by   the 

:.  1006)  147  Fed.  828,  17  Am.  trustee  in  bankruptcy  as  a  part  of  hie 

ep.  291.     But  the  proceedings  exemption,  the  bankrupt  can  sue  there- 

iiptcy    do   not   bar   an   action  on  in  a  state  court  in  his  own  name, 

be  bankrupt  by  one  who  was  Robinaon     v.     Hall     (1858)     11     Gray 

editor  at  the  time  of  the  ad-  (Mass.)  483. 
I,  though  of  course  his  judg- 

<Act  July  1,  1898,  c.  541,  §  12,  as  amended.  Act  June  25, 

0,  c.  412,  §  5.)    CotnpoBitions,  when  confirmed. 

ositions,  when  confirmed. — a  A  bankrupt  may  offer,  either 
ir  after  adjudication,  terms  of  composition  to  his  creditors 
It  not  before,  he  has  been  examined  in  open  court  or  at  a 

of  his  creditors,  and  has  filed  in  court  the  schedule  of  his 
'  and  the  list  of  his  creditors  required  to  be  filed  by  bankrupts. 
positions  before  adjudication  the  bankrupt  shall  file  the  re- 
chedules,  and  thereupon  the  court  shall  call  a  meeting  of  cred- 
■  the  allowance  of  claims,  examination  of  the  bankrupt,  and 
ition  or  conduct  of  estates,  at  which  meeting  the  judge  or 
shall  preside;  and  action  upon  the  petition  for  adjudication 
delayed  until  it  shall  be  determined  whether  such  composition 
confirmed. 

application  for  the  confirmation  of  a  composition  may  be 
:he  court  of  bankruptcy  after,  but  not  before,  it  has  been  ac- 
in  writing  by  a  majority  in  number  of  all  creditors  whose 
lave  been  allowed,  which  number  must  represent  a  majority 
int  of  such  claims,  and  the  consideration  to  be  paid  by  the 
it  to  his  creditors,  and  the  money  necessary  to  pay  all  debts 
ave  priority  and  the  cost  of  the  proceedings,  have  been  de- 
in  such  place  as  shall  be  designated  by  and  subject  to  the  order 
iidge. 

ate  and  place,  with  reference  to  the  convenience  of  the  par- 
nterest,  shall  be  fixed  for  the  hearing  upon  each  application 
:onfirmation  of  a  composition,  and  such  objections  as  may  be 
I  its  confirmation. 

;  judge  shall  confirm  a  composition  if  satisfied  that  (l)  it  is 
Dest  interests  of  the  creditors;  (2)  the  bankrupt  has  not  been 
f  any  of  the  acts  or  failed  to  perform  any  of  the  duties  which 
e  a  bar  to  his  discharge ;  and  (3)  the  offer  and  its  acceptance 
Tood  faith  and  have  not  been  made  or  procured  except  as 
rovided,  or  by  any  means,  promises,  or  acts  herein  forbidden. 
m  the  confirmation  of  a  composition,  the  consideration  shall 
ibijted  as  the  judge  shall  direct,  and  the  case  dismissed, 
er  a  composition  is  not  confirmed,  the  estate  shall  be  admin- 
in  bankruptcy  as  herein  provided.     (30  Stat.  549.    36  Stat. 

this  section,  as  originally  enacted,  subdivision  a  was  as  foUows: 

A  bankrupt  may  offer  terms  of  composition  to  his  creditors  after,  but  not 

1,  he  has  been  examined  In  open  court  or  at  a  meeting  of  his  creditora  and 
n  court  the  schedule  of  hla  property  and  list  of  his  creditors,  required  to 
;d  by  bankrupts." 

VBS  amended  by  Act  June  25,  IftlO,  p.  412,  i  5,  cited  above,  to  read  as 

tion  14  of  Mid  amendator;  Act  June  25,  1910,  c.  412,  86  Stat.  842,  pro- 
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13. 
14. 
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16. 
17. 
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Nature  of  compoBltion  in  bankruptcy. 
Right  to  offer  composition. 
Examination   of   bankrupt. 
Offer  of  terms. 
Acceptance  by   creditors. 

Creditors  entitled  to  Yote. 

Secured    creditors. 

Fraudulent    inducement    to    con- 
sent 

Deposit    for    payment 

Application    for   confirmation. 

Notice  to  creditors. 

Objections  and  hearing  thereon. 

Confirmation  and   proceedings   thereon. 

Grounds  for  refusing  confirmation. 

Performance  and  distribution. 

Effect  of  failure  of  performance. 
Operation  and  effect  of  composition. 

What  debts  released. 

Effect  on  rights  of  secured  cred- 
itors. 

Joint     liabiUty     of     others    with 

bankrupt 

New  promise  to  pay  debt 


vided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act  as  previously  amended. 

Notes  of  Deolsioiui 

of  composition  to  the  firm  creditors  and 
his  individual  creditors.  Pool  y.  Mc- 
Donald (O.  C.  1877)  15  N.  B.  B.  580, 
Fed.  Cas.  No.  11,288.  The  refusal  or 
neglect  of  one  of  the  partners  in  a 
bankrupt  firm  to  sign  a  proposition  for 
composition,  unless  fraudulent,  will  not 
render  the  proceedings  invalid  as  against 
the  other  partners,  though  he  will  be 
deprived  of  all  benefit  of  it.  In  re 
Henry  (D.  C.  1878)  Fed.  Cas.  No. 
8,370. 

To  authorize  any  step  to  be  taken 
for  the  offer  and  acceptance  of  a  com- 
position, there  must  first  be  a  pending 
case  in  bankruptcy.  In  re  Reiman  (D. 
O.  1874)  Fed.  Cas.  No.  11,873.  Until 
the  amendment  of  the  bankruptcy  act 
in  1910,  a  debtor  was  not  entitled  to 
offer  a  composition  to  his  creditors  un- 
til after  there  had  been  an  adjudica- 
tion of  bankruptcy  entered  in  his  case. 
In  re  Back  Bay  Automobile  Co.  (D.  C. 
1907)  158  Fed.  879,  19  Am.  Bankr. 
Rep.  835. 

The  proceeding  for  a  composition  will 
not  be  vitiated  by  a  statement  in  the 
bankrupt's  schedule  that  the  value  of 
his  real  estate  is  unknown.  In  re  Wel- 
les, 18  N.  B.  R.  525.  Fed.  Cas.  No.  17,- 
877.  Nor  by  an  innocent  mistake  in 
stating  the  amount  due  to  a  particular 
creditor.  Ex  parte  Trafton  (D.  C. 
1878)  Fed.  Cas.  No.  14,133. 

A  bankrupt  will  not  be  permitted  to 
trade  with  his  creditors  by  increasing 
an  offer  of  composition  after  he  finds 
his  first  offer  was  rejected  as  insuffi- 
cient But  a  bankrupt  who  in  good 
faith  made  an  insufficient  offer  of  com- 
position, because  of  lack  of  opportuni- 
ty to  examine  the  property,  may  be 
permitted  to  amend  his  offer.  In  re 
Cockshaw  (D.  C.  1915)  220  Fed.  239. 

Where  there  is  a  fatal  defect  in  the 
proceedings  relating  to  an  offer  of  com- 
position, and  a  majority  of  the  creditors 
are  apparently  willing  to  accept  the 
offer  made,  the  court  will  reject  such 
offer,  but  may  permit  the  bankrupt  to 
make  a  new  offer,  if  he  desires  so  to 
do.  In  re  Kinnane  Co.  (D.  C.  1914) 
217  Fed.  488,  confirmation  denied  (D. 
C.  1915)  221  Fed.  782. 

If  a  trustee  in  bankruptcy  has  not 
been  appointed  before  the  offer  of  a 
composition,  none  will  be  appointed 
after  its  acceptance  by  the  creditors, 
since  his  services  are  not  needed.  But 
in  that  case,  the  bankrupt  himself 
stands  in  the  place  of  a  trustee,  so  far 
as  regards  such  matters  as  the  set-off 
of  mutual  debts.  Ex  parte  Howard 
Nat.  Bank  (D.  C.  1878)  Fed.  Cas.  No. 
8,784. 

3.  Examination  of  bankrupt.— In  the 

provision  of  this  section  that  the  bank- 
rupt cannot  offer  terms  of  composition 
until  after  ''he  has  been  examined  in 


1.  Nature  of  composition  in  bank- 
ruptoyd— A  composition  of  a  bankrupt 
with  his  creditors  is  at  once  a  settie- 
ment  and  a  discharge.  In  re  Ullman 
(D.  C.  1910)  180  Fed.  944,  24  Am. 
Bankr.  Rep.  755.  It  is  in  the  nature  of 
an  accord  and  satisfaction.  Harrison 
V.  Gamble  (1888)  69  Mich.  98,  38  N. 
W.  882.  The  theory  of  a  composition 
is  that  the  cash  value  of  the  bankrupt's 
estate  is  substantially  divided  among 
the  creditors  in  proportion  to  their  re- 
spective claims.  In  re  Llssburger  (D. 
C.  1880)  2  Fed.  153.  In  the  absence 
of  any  expressed  restrictions  in  the 
law,  it  should  not  be  held  that  any  act 
or  omission  of  a  bankrupt  can  operate 
to  prejudice  the  creditors  from  entering 
into  a  composition  whenever  they  deem 
it  best  to  do  so.  In  re  Joseph  (C.  O. 
1885)  24  Fed.  137.  But  see  In  re  Rid- 
er (D.  C.  1899)  98  Fed.  808,  3  Am. 
Bankr.  Rep.  178,  where  it  is  said  that 
the  provisions  of  the  bankruptcy  act 
prescribing  the  requisites  of  a  composi- 
tion are  to  be  strictiy  construed  as 
against  those  who  seek  by  this  means 
to  deprive  non-assenting  creditors  of 
their  right  to  have  the  debtor's  prop- 
erty administered  upon  and  distributed 
in  the  ordinary  course  of  bankruptcy 
proceedings. 

The  court  of  bankruptcy  may  enjoin 
creditors  from  harassing  the  debtor  by 
proceedings  at  law,  while  his  composi- 
tion proceeding  is  pending,  except  as 
to  proceedings  to  enforce  a  valid  secu- 
rity. In  re  Hinsdale  (D.  C.  1877)  Fed. 
Cas.  No.  8,528. 

2.  Right  to  offer  com  posit  ion^— A  cor- 
poration, as  well  as  a  natural  person, 
may  avail  itself  of  the  right  to  offer  a 
composition  to  creditors.  In  re  Weber 
Furniture  Co.  (D.  C.  1876)  13  J^.  B. 
R  529,  Fed.  Cas.  No.  17,830.  One 
member  of  a  firm  which  has  been  ad- 
judged bankrupt  may  submit  an  offer 
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or  at  a  meetlDK  of  Ue  cred- 
phrsBe  "in  open  court"  re- 

^ceedingH  before  the  referee. 

□dworth-Stembridge  Go.    (D. 

78  Fed.  372,  24  Am.  Bankr. 

DinatioD  here  contemplated  if 
imination  of  the  bankrupt  aa 

on  the  isBueH  of  ineolTenc; 
ommisaion  of  acts  of  benk- 
.rged,  bnt  the  eiaminatiou  to 

bankrupt  is  reqoired  to  But>- 
preaent  at  the  first  meeting 
ditors,   and   hence   afaonld  be 

d  liabititieB.  In  re  Back  Bay 
e  Co.  (D.  C.  1907)  158  Fed. 
m.   Bankr.   Rep.  835;    In  re 

C.  1878)  17  N.  B.  R.  17fi, 
No.  11,439.  And  the  referee 
thority  to  require  an;  other 
an  the  bankrupt  to  testify, 
line  (D.  C.  1878)  18  N.  B.  R. 
Caa.  No.  3,943. 
lor  ma;  be  required  to  attend 
r  Bt  an  adjoumed  meetiDg  of 
ora,  but  he  ma;  be  eicuaed 
oing  if  be  preaents  a  aatla- 
aaon  therefor,  and  it  is  ac- 
it  sufficient  vote  of  the  cred- 
re  TiCft   (D.  G.  1878)   17  N. 

Fed.  Gas.  No.  14,029. 
orit;  creditors  ma;  inaiat  op- 
imination  of  the  bankrupt,  al- 
i  majoritj'  are  witling  to  take 
tile  proposition  offered  with- 
lamination.  In  re  Little  (D. 
.9  N.  B.  R.  234,  Fed.  Gas.  No. 
bere  creditors  condticting  the 
in  of  the  benknipt  in  an  ap- 
amest  opposition  to  the  com- 
inddenl;  cease,  without  die- 
inee,  it  is  proper  for  the  ref- 
low  another  Creditor  to  take 
)Dtinne  the  examination.  In 
hoet  (D.  C.  1S78)  Fed.  Gas. 

isal  of  the  referee  to  proceed 
■xamination  until  his  fees  are 
ecured  is  not  ground  of  op- 
I  the  recording  of  a  resolution 
the  composition.  In  re  Tifft 
J78)  18  N.  B.  R.  227,  Fed. 
14,033. 

of  tefiis.^^he  consideration 
]  to  creditors  on  a  compoei- 
lukruptc;  is  not  neceesaril; 
ma;  be  something  equivalent 
or  convertible  into  mone; 
'eaaonable  time,  including  an; 
r  safe  Becuritiea  or  indorsed 
.  re  Hurst  (O.  C.  1876)  Fed, 
6,925;  In  re  Reiman  (D.  C. 
3.  Gas.  No.  11,673.  But  the 
lotea  of  the  bankrupt,  not  in- 
secured  in  any  way,  will  not 
a  consideration  which  the 
feel  bound  to  approve.  In  re 
(D.  C.  1876)  Fed.  Cas.  No. 
L  re  Langdon  (D.  O.  187G) 
No.  8,058.  And  if  a  creditor 
nd  objects,  the  court  will  not 
composition  where  the  alleg- 
:nition  is  preferred  stock  in  a. 
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coTporallOD  wUch  the  bankrupt  has  or- 
ganized for  the  purpose  of  continuing 
hia  business,  and  it  does  not  appear 
that  the  stock  represents  an;  value  ex- 
cept the  supposed  good  will  of  the  busl- 
nesB.  and  the  effect  would  be  to  leave 
the  bankrnpt  In  control  of  the  business 
and  the  creditors.  In  the  capacity  of 
stockholders,  liable  for  the  corporate 
debts.  In  re  Woodend  (D.  G.  1904) 
133  Fed.  693,  12  Am.  Bankr.  Bep.  768. 
It  la  not  necessary  that  the  consid- 
eration of  tbe  composition  should  be 
immediately  payable;  the  question  as 
to  the  time  for  its  payment  la  one  for 
the  creditors  to  settle,  and  their  judg- 
ment will  not  be  reversed  except  for 
valid   reasons.      In   re   Wilson    (D.   G. 

1878)  18  N,  B.  R.  300,  Fed.  Gas.  No. 
17.786.  Ordinarily  it  is  not  a  sufficient 
objection  to  the  confirmation  of  a  com- 
position that  it  is  payable  in  instalments 
secured  b;  notes.    In  re  Wilson  (C.  0. 

1879)  Fed.  Cas.  No.  17,781;  In  re 
McNab  &,  H.  Mfg.  Co.  (D.  C.  1878) 
18  N.  B.  R.  388,  Fed.  Cas  No.  8.906; 
In  re  Wronkow  (C.  C.  1878)  18  N.  B. 
B.  81,  Fed.  Cas.  No.  18,106. 

A  composition  agreement  to  pay  more 
than  the  estate  is  able  to  pa;,  where 
tbe  balance  is  made  up  by  the  relatives 
or  friends  of  the  bankrupt,  is  not  evi- 
dence of  fraud.  In  re  Snelling  (D.  G. 
1878)  19  N.  B.  R.  120,  Fed.  Gas.  No. 
13,140.  But  a  contract  by  a  bank  to 
advance  the  money  to  pa;  a  composi- 
tion made,  b;  a  bankrupt,  in  part 
consideration  for  which  it  was  to  re- 
ceive pa;ment  of  its  own  debt  in  full, 
is  illegnL  McGormick  v.  Solinsk; 
(1907)  152  Fed.  984.  82  G.  a  A.  134, 
IS  Am.  Bankr.  Rep.  540. 

A  composition  may  take  the  form  af 
ratifying  an  assignmeot  for  the  benefit 
of  creditors  made  by  tbe  bankrupt  un- 
der the  state  statute.  In  re  Dumahaut 
(G.  G.  1878)  Fed.  Gas.  No.  4,124.  Or 
It  may  include  the  adjustment  of  con- 
troversies which  a  trustee  in  bank- 
ruptcy would  have  been  authorised  to 
compromise.  In  re  Doyle  (C.  G.  A. 
1916)  220  Fed.  434;  In  re  Lindermau 
(D.  C.  1909)  166  Fed.  593,  22  Am. 
Bankr.  Rep.  131.  Or  it  ma;  be  condi- 
tioned upon  tbe  surrender  of  all  the 
bankrupt's  property  to  him  and  the  dis- 
continuance of  all  pending  suits.  In  re 
Cavan  (D.  G.  1879)  19  N.  B.  R.  303, 
Fed.  Cas.  No.  2,628. 

Tbe  bankruptcy  law  does  not  provide 
or  imply  that  compositions,  though  in- 
formal or  even  preferetitial,  shall  be 
void  as  between  the  parties.  In  re 
Black  Diamond  Copper  Min.  Co.  (1908) 
11  Aril.  415,  95  Pae.  117. 

Since  the  aim  of  the  bankrupt  law  is 
equality  between  creditors,  a  composi- 
tion must  be  tor  tbe  best  interest  of  all 
of  tbe  creditors,  and  not  of  certain 
ones  of  a  certain  class.  An  offer  of 
composition  by  a  bankrupt  corporation 
held  not  entitled  to  conflrmation  be- 
cause it  gave  an  unfair  preference  to 
certain  creditors,  gave  the  individual 
(1U75) 
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creditors  no  evidence  of  the  deferred 
payments,  and  required  them  to  be  gov- 
erned by  the  vote  of  the  majority  of  the 
creditors  in  enforcing  their  security. 
In  re  Kinnane  Co.  (D.  C.  1915)  221 
Fed.  762. 

5.  Acoeptanoo   by   creditors.^All   of 

the  creditors  must  have  notice  of  the 
proposed  composition,  whether  or  not 
they  have  proved  their  claims  at  the 
time  of  the  offer,  and  the  proposition 
roust  be  offered  and  explained  to  all, 
and  they  must  have  a  reasonable  op- 
portunity to  consider  it.  In  re  Rider 
(D.  0.  1899)  96  Fed.  808,  3  Am.  Bankr. 
Rep.  178.  These  conditions  being  ful- 
filled, the  decision  of  the  majority  will 
be  binding  upon  all,  where  their  judg- 
ment is  exercised  in  good  faith,  and 
there  is  no  evidence  of  fraud,  accident 
or  mistake.  In  re  Weber  Furniture 
Co.  (C.  C.  1876)  13  N.  B.  R  559,  Fed. 
Cas.  No.  17,331. 

Creditors  who  have  signed  an  accept- 
ance of  the  composition  will  not  be 
permitted  afterwards  to  defeat  it  by 
withdrawing  their  signatures,  where  it 
is  not  alleged  that  they  were  procured 
by  fraud  or  misrepresentations.  In  re 
Levy  (D.  C.  1901)  110  Fed.  744,  6 
Am.  Bankr.  Rep.  299.  But  the  fact 
that  a  former  offer  of  composition, 
confirmation  of  which  was  refused  be- 
cause of  irregularity  in  proceedings, 
was  accepted  by  a  creditor,  does  not 
preclude  him  from  objecting  to  a  subse- 
quent offer  in  substantially  the  same 
terms.  In  re  Kinnane  Co.  (D.  C.  1915) 
221  Fed.  762. 

Mere  delay,  veithout  laches,  in  ob- 
taining the  requisite  number  of  signa- 
tures, will  not  be  suflScient  ground  for 
refusing  to  confirm  the  composition. 
In  re  Cavan  (D.  C.  1879)  19  N.  B.  R. 
303,  Fed.  Cas.  No.  2,528. 

Under  this  section,  a  proposed  com- 
position between  a  bankrupt  and  his 
creditors  must  be  accepted  in  writing 
by  a  majority  of  the  creditors,  both  in 
number  and  amount,  before  the  court 
can  order  confirmation.  And  where  a 
proposed  composition  between  a  bank- 
rupt and  his  creditors  has  not  been 
assented  to  by  a  majority,  both  in  num- 
ber and  amount,  of  the  bankrupt's  cred- 
itors, the  court  cannot  compel  those 
who  have  not  consented  to  accept  the 
proposition.  In  re  Goldstein  (D.  C. 
1914)  213  Fed.  115. 

Those  creditors  signing  the  accept- 
ance must  constitute  a  majority  in 
number  and  amount  of  the  claims  at 
the  time  of  the  hearing  on  the  applica- 
tion to  confirm  the  composition;  it  is 
not  enough  that  they  constituted  a  ma- 
jority at  the  time  the  composition  was 
offered  or  accepted.  In  re  Rider  (D.  C. 
1899)  90  Fed.  808,  3  Am.  Bankr.  Rep. 
178. 

An  assignee  holding  a  large  number 
of  claims  should  be  counted  as  only  one 
creditor  in  making  up  this  majority,  and 
he  is  not  entitled  to  as  many  votes  as 
the  creditors  whom  he  represents,  nor 
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are  his  assignors  to  be  counted  in  de- 
termining the  number  necessary  to 
make  a  majority.  In  re  Messengill  (D. 
C.  1902)  113  Fed.  366,  7  Am.  Bankr. 
Rep.  669. 

A  partnership  being  a  creditor,  any 
one  of  the  partners  may  bind  the  firm 
by  accepting  the  terms  of  composition. 
Bruen  v.  Marquand  (1819)  17  Johns. 
(N.  Y.)  58.  But  in  the  case  of  the 
bankruptcy  of  a  firm  and  its  members, 
a  partner  who  desires  to  make  a  com- 
position with  his  individual  creditors 
must  obtain  the  acceptance  of  a  ma- 
jority of  those  creditors;  it  is  not 
enough  that  he  obtains  the  acceptance 
of  a  majority  of  the  firm  creditors, 
even  though  the  consenting  creditors 
may  be  more  than  a  majority  of  all 
the  creditors,  both  firm  and  individuaL 
In  re  UUman  (D.  C.  1910)  180  Fed. 
944,  24  Am.  Bankr.  Rep.  755;  In  re 
Spades  (D.  C.  1875)  Fed.  Cas.  No.  13,- 
196. 

6.  ^—  Creditors  entitled  to  vote.^ 

Only   those    creditors   are   entitled    to 
vote  on  a  composition   agreement,    or 
be  counted  in  ascertaining  the  neces- 
sary majority,  who  have  claims   tech- 
nically   provable    in    bankruptcy.      Ex 
parte  Trafton  (D.  C.  1876)  Fed.  Cas. 
No.  14,133.    This  does  not  include  the 
holder  of  a  merely  uncertain  or  con- 
tingent daim.    In  re  Kahn  (D.  C.  1902) 
121  Fed.  412,  9  Am.  Bankr.  Rep.  107. 
Nor   the   accommodation    maker    of   a 
note  for  the  bankrupt's  benefit    Liebke 
V.  Thomas    (1886)    116  U.   S.  605.   6 
Sup.  Ct.  496,  29  L.  Ed.  744.    Nor  one 
whose  claim  is  for  damages  for  a  tort, 
not  assessed  or  liquidated  in  any  way. 
In  re  Bailey  (C.  C.  1868)  Fed.  Cas.  No. 
729.     But  for  this  purpose  the  court 
may    allow    the    ascertainment    of    an 
unliquidated   claim    by   permitting    the 
prosecution  of  a  pending  suit  in  a  state 
court,  or  by  ordering  an  inquiry  before 
Itself.    Ex  parte  Trafton  (D.  C.  1876) 
14  N.  B.  R.  507,  Fed.  Cas.  No.  14.133. 
But  where,  in  composition  proceedings, 
the  amount  of  the  claim  of  one  of  the 
creditors  is  disputed  by  the  debtor,  and 
an  estimate  is  made  to  be  used  merely 
ns  showing  on  what  sum  the  creditor  is 
entitled   to   vote,    such    estimate   does 
not  estop  the  debtor  from  questioning 
the  amount  of  the  claim  on  which  the 
percentage  of  the  composition  shall  be 
calculated  in   paying   the   composition. 
In  re  Holmes  (C.  C.  1878)  18  N.  B.  R. 
230,  Fed.  Cas.  No.  6,632a. 

To  give  a  valid  consent  to  the  ac- 
ceptance of  a  composition,  it  is  nec- 
essary that  the  creditor  should  have 
proved  his  claim  and  secured  its  al- 
lowance. In  re  Ennis  (D.  C.  1910) 
183  Fed.  859,  25  Am.  Bankr.  Rep.  383; 
American  Woolen  Co.  v.  Cohen  (1911) 
142  App.  Div.  880,  127  N.  Y.  Supp. 
787;  In  re  Keller  (D.  C.  1878)  18  N. 
B.  R.  331,  Fed.  Cas.  No.  7,654;  In  re 
Bryce  (D.  C.  1879)  19  N.  B.  R.  287, 
Fed.  Cas.  No.  2,069. 
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tor  wbote  claims  are  more 
t  b7  the  claima  at  the  bank- 
tat  him  cannot  be  counted  in 
nrpoae  of  a  compositioii.  In 
I  (D.  C.  1878)  18  N.  B.  R. 
Cae.  No.  11,470. 
ction  to  a  creditor's  Tote  on 
if  eompoEitioD,  on  the  ground 
dalm  is  invalid,  cannot  be 
'  the  fiiBt  time  on  an  appli- 
conflnn  the  caaposition.  In 
[D.  C.  1878)  18  N.  B.  B.  328, 
No.  1,551,  The  vote  or  con- 
person  who  is  not  lawfull;  to 
ted  a  creditor  will  not  nulli- 
>ceeding8,  if  the  eliminBtion  ot 
iFoold  not  change  the  result. 
Isbe  (C.  C.  1878)  Fed.  Gas. 
I. 

tor  who  has  bougbt  a  claim, 
intention  of  preventing  the 
of  a  pending  offer  of  com- 
ma; refuse  his  acceptance 
anted  in  determining  the  nec- 
ijority,  if  he  had  no  traudu- 
;rely  oppreHsiye  moUve  in  the 
Q.  Ei  parte  Jewett  <D.  C. 
1.  Cai.  No.  7,303. 
D  acting  under  a  power  of  at- 
.  voting  on  a  proposed  corn- 
must  heep  strictly  within  its 
cannot  vary  his  instructionB. 
rander  (D.  C.  1875)  Fed.  Cas. 

a  married  woman  votes  her 
against  the  bankrupt's  eatato 
nposition  proceedings,  an  af- 
her  husband  that  he  has  glv- 
Jthority  to  vote  in  favor  of 
losition  validates  the  wife's 
I  principle  of  ratification  and 

In  re  Bailey   <C.   C.   1878) 

No.  729. 

Seoursd  oradltort.— A  secnr- 
.r,  who  Is  fully   protected  by 

ty  snd  willing  to  rest  upon 
to  be  counted  in.  In  re  Van 
I.  C.  1876)  14  N.  B.  R.  425, 

No.  16.828;  In  re  SnellinB 
'8)  19  N.  B.  R.  120,  Fed.  Cas. 
1 

:cir  whose  lien  or  other  secu- 
not  fully  cover  his  claim  may 
security  valued  or  foreclosed, 
e  allowed  to  prove  a  claim  for 
ce  or  deficiency,   and  to  this 

may  participate  in  the  com- 
roceedlnis.    Flower  v.  Greene- 

C.  1880)  CO  Fefl.  ISO;  In  re 
0.  C.  1876)  Fed,  Cas.  No,  12,- 
?t  V.  Ticknor  (C.  C.  1877)  16 
315,  Fed.  Cas.  No.  10,711. 
)f  a  bankrupt  which  are  se- 
r  by  the  personal  indorsement 
■T  may  he  incladed  as  unse- 
ts  in  a  composition  with  cred- 
d  the  confirmation  of  such 
an  will  discharge  the  bankrupt 
of  the  nates  without  affecdag 
ty  of  the  indorser.     Stauffer- 

Co.  V.  Ahington  Hardware  A 

Co.  (1912)  131  La.  715,  SO 


8.  Fraudulent     Indioement     to 

OOnsanli — A.  payment  of  money  to  a 
creditor  of  a  bankrupt,  to  induce  him 
to  consent  to  a  pending  offer  of  com- 
position, or  to  induce  him  to  forbear 
an  active  or  tbreatened  opposition,  will 
invalidate  the  entire  composition  ar- 
rangement; and  this  rule  applies  al- 
though the  required  number  of  cred- 
itors accepted  the  offer  of  composition, 
without  counting  the  one  to  whom  pay- 
ment wat  msde.  and  even  though  it  does 
not  appear  that  their  action  was  in 
any  way  influenced  by  the  transaction. 
In  re  Bennett  (D.  C.  1876)  Fed.  Cas, 
No.  1,312;  Fairbanks  v.  Araoekeag  Nat. 
Bank  (C.  C.  1889)  38  Fed.  630:  In  re 
Sawyer  (D.  C.  1876)  14  N,  B.  R.  241, 
Fed.  Cas.  No.  12,395;  Bullene  v.  Blain 
(C.  C.  1874)  Fed.  Cas.  No.  2,124: 
Brownsville  Mfg.  Co.  v.  Lockwood  (C. 
G.  1882)  11  Fed.  700.  And  money  so 
paid  may  be  recovered  back  by  the 
trustee  in  baakriiptey,  or  by  the  bank- 
rupt himself  or  by  injured  creditors. 
Fairhsaks  v,  Amoskeag  Nat.  Bank  (0. 
G.  1889)  38  Fed.  630;  Bean  v.  Brook- 
mire  (C.  G.  1871)  Fed.  Cas.  No.  I,lfi0. 
Eiccpt  in  cases  wbere  the  payment 
was  made  out  of  property  which  was 
no;  included  in  the  bankrupt's  schedule 
and  was  not  available  as  assets  in  the 
bankruptcy.  National  Park  Bank  v. 
People's  Bank  (0.  C.  1879)  Fed.  Cas. 
No.  10,049. 

A  composition  is  vitiated  where  the 
consent  of  a  creditor  is  obtained  by 
the  bankrupt's  secret  promise  to  pay 
him  a  larger  share  of  his  debt  than 
the  other  creditors  will  receive  under 
the  composition.  Citizens'  Nat,  Bank 
V.  Kemey  (Ind.  App.  1915)  108  N.  E. 
139:  Carey  v.  Hess  (1887)  112  Jnd. 
398,  14  N.  E.  235.  And  see  Clefiin  v. 
Torlina  (1874)  11  N.  B.  R.  621,  5S  Mo. 
369;  Bean  v.  Amsinck  (C.  C.  1873)  8 
N.  B.  R.  228,  Fed.  Cas.  No.  1,167;  In 
re  Keller  (D.  C.  1878)  18  N.  B.  H.  331. 
Fed.  Cas.  No.  7,654;  Woodman  v.  Stow 
(1882)  11  lU.  App,  613;  Russell  v. 
Rogers  (1833)  10  Wead.  (N.  T.)  473. 
25  Am.  Dec.  674;  BuUene  v.  Blain  (C. 
C.  1874)  Fed,  Cas.  No.  2,124;  Cul- 
lingworth  v.  Loyd  (1840)  2  Beav.  385. 
See  Jacobs  v.  SifE  (1911)  74  Misc,  Rep. 
58,  131  N.  Y,  Supp,  656. 

A  composition  will  be  vitiated  where 
the  inducement  offered  to  a  creditor  to 
procure  bis  consent  is  that  the  bank- 
rupt will  give  him  security  for  the  re- 
mainder of  his  debt,  or  additional  se- 
curity or  better  security  than  he  now 
holds.  Chuck  v.  Mesriti  (C.  C.  1817) 
Fed.  Cas,  No.  2,710;  Bean  v.  Brook- 
mire  (C.  C.  1873)  7  N,  B.  R.  568, 
Fed.  Cas,  No,  1.170;  Howell  v,  Todd 
(C.  C.  1876)  Fed.  Cas.  No.  6,783; 
Way  V.  Langlcy  (1864)  15  Ohio  St 
392;  Mallouck  v,  American  Exchange 
Nat.  Bank  (1912)  75  Misc.  Rep.  285, 
136  N.  T.  Supp.  7a  Where  an  in. 
solvent  debtor,  desiring  to  obtain  his 
release  In  bankruptcy  by  a  compositiou 
will)  hla  creditors,  agrees  to  execute 
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his  notes  to  one  of  the  creditors  for 
the  balance  of  his  debt,  the  notes  so 
given  are  void.  Tinker  v.  Hurst  (1888) 
70  Mich.  159,  38  N.  W.  16,  14  Am.  St 
Rep.  482. 

A  composition  may  be  set  aside  on 
account  of  a  fraudulent  or  secret  ad- 
vantage given  to  one  creditor,  though  it 
does  not  appear  that  the  bankrupt  him- 
self procured  it  or  was  a  party  to  it. 
In  re  Sawyer  (D.  0.  1876)  Fed.  Cas. 
No.  12,395.  Where  an  offer  of  money 
was  made  to  two  creditors,  by  tho 
bankrupt's  bookkeeper,  to  induce  them 
to  consent  to  a  composition,  and  the 
bankrupt  had  no  actual  knowledge  of 
the  offer,  but  the  bookkeeper  was  em- 
ployed generally  to  see  the  creditors 
and  procure  their  consent,  held,  that 
the  bankrupt  was  chargeable  with  what 
his  representative  did  in  the  matter, 
and  the  proceeding  was  vitiated  and  the 
composition  must  fail.  In  re  Bennett 
(D.  C.  1876)  Fed.  Cas.  No.  1,312. 
Where  a  creditor  was  induced  to  con- 
sent to  the  composition  by  an  undefined 
expectation  of  advantage  held  out  to 
hi^i  by  the  indorser  of  the  note  which 
the  creditor  held,  the  composition  was 
properly  set  aside,  though  it  did  not 
appear  that  the  bankrupt  had  anything 
to  do  with  it.  In  re  Sawyer  (D.  C. 
1876)  Fed.  Cas.  No.  12,395.  The  sig- 
nature of  a  creditor  to  the  composition 
agreement,  obtained  upon  the  promise 
of  another  creditor  to  give  him  the 
promisor's  trade  in  the  future  will  in- 
validate the  composition.  In  re  Shine 
(D.  C.  1877)  Fed.  Cas.  No.  12,788. 

That  creditors  holding  notes  of  a 
bankrupt  corporation,  indorsed  by  in- 
dividuals connected  with  the  bankrupt, 
before  accepting  a  composition,  obtain- 
ed an  agreement  by  such  indorsers  that 
they  should  not  thereby  be  discharged, 
does  not  invalidate  the  composition, 
since  that  would  be  the  legal  result  of 
it  without  any  promise.  In  re  B.  Ja- 
cobson  &  Son  Co.  (C.  C.  A.  1912)  196 
Fed.  949,  28  Am.  Bankr.  Rep.  492. 

A  bankrupt  may  use  his  credit  to  ac- 
quire the  money  required  for  the  pur- 
poses of  a  composition  offered  con- 
formably to  the  bankruptcy  act  to  his 
creditors,  and  what  inducement  he  gives 
to  the  person  loaning  him  the  money 
is  a  matter  which  does  not  concern  the 
existing  creditors,  and  hence  does  not 
affect  the  validity  of  the  composition. 
And  extortion  or  attempted  extortion 
as  a  consideration  for  acting  or  for- 
bearing to  act  in  bankruptcy  proceed- 
ings (which  is  expressly  forbidden  by 
the  statute)  cannot  be  inferred  from 
a  promise  by  the  bankrupt,  after  adju- 
dication, that  if  certain  creditors  would 
loan  him  a  specified  sum  to  be  used  in 
paying  the  consideration  of  an  offered 
composition,  he  would  pay  them  the 
balance  of  their  claim  when  such  com- 
position was  confirmed,  after  deducting 
their  share  of  the  consideration  of  the 
composition,  which  promise  they  ac- 
cepted, making  the  loan  for  the  said 
purpose.      Zavelo    T.   Reeves    (1913): 
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227  U.  S.  625,  33  Sup.  Ct.  365,  57 
li.  Ed.  676,  29  Am.  Bankr.  Rep.  493. 
And  see  Hickman  v.  Galveston  Dry 
Goods  Co.  (1906)  42  Tex.  Civ.  App. 
582,  94  S.  W.  157. 

When  a  bankrupt  has  proposed  terms 
of  composition  and  the  same  have  been 
approved  by  a  majority  of  the  creditors, 
such  creditors  and  their  attorneys  have 
an  interest  in  common  in  securing  an 
acceptance  of  the  composition  offered, 
and  thereafter  may  properly  participate 
in  securing  the  necessary  consents. 
And  it  is  not  improper  for  the  attorney 
for  the  receiver,  having  secured  pow- 
ers of  attorney  to  that  end,  to  repre- 
sent and  vote  for  creditors  in  favor  of 
the  composition,  so  long  as  no  false 
statements  are  made,  and  there  is  no 
trickery  or  collusion  between  creditors 
and  the  bankrupt,  and  no  fraud  prac- 
ticed. In  re  McLeUan  (D.  C.  1913) 
204  Fed.  482,  30  Am.  Bankr.  Rep.  325. 

9.  Deposit  for  payment.  —  The  re- 
quirement of  this  section  as  to  the  de- 
posit of  money  on  a  composition  agree- 
ment is  imperative,  and  if  it  is  not 
complied  with,  the  composition  will 
not  be  confirmed,  although  the  applica- 
tion is  not  opposed  by  any  creditor.  In 
re  Frear  (D.  C.  1903)  120  Fed.  978. 
10  Am.  Bankr.  Rep.  199.  Confirmation 
of  the  composition  will  be  withheld 
where  the  money  deposited  to  cover 
the  cost  of  the  proceedings  is  not  suf- 
ficient in  amount.  In  re  Rider  (D.  C. 
1899)  96  Fed.  808,  3  Am.  Bankr.  Rep. 
178.  The  "cost  of  the  proceedings"  in- 
cludes any  fees  which  may  be  payable 
under  the  statute  in  disbursing  the 
money.  In  re  Mayer  (D.  C.  1900)  2 
Nat.  Bankr.  News,  527. 

Where  a  bankrupt  obtained  from  a 
third  person  and  deposited  funds  to 
carry  out  a  composition  which  was  sub- 
sequently withdrawn,  expenses  incur- 
red pending  the  composition,  which 
would  not  have  been  incurred  if  the 
proceedings  had  gone  forward  as  orig- 
inally contemplated,  were  payable  out 
of  the  deposit  In  re  Wiener  (D.  C. 
1914)  215  Fed.  278.  Where  a  third 
person  advances  money  to  a  bankrupt, 
to  be  deposited  to  perform  an  offer  of 
composition,  such  deposit  is  liable  for 
expenses  incurred  by  reason  of  the  stay 
secured  by  the  bankrupt  by  the  compo- 
sition proceedings,  if  they  fail,  though 
not  for  delay  occasioned  by  the  oppo- 
sition of  a  creditor  to  the  offer  of  com- 
position. In  re  Wiener  (D.  C.  1914) 
217  Fed.  173. 

On  petition  to  the  court  of  bankrupt- 
cy, the  bankrupt  may  be  relieved  from 
the  necessity  of  depositing  the  sum  nec- 
essary to  pay  the  costs  and  fees  of  the 
proceedings,  on  filing  a  stipulation,  ac- 
ceptable to  the  court,  that  it  will  pay 
all  such  costs  and  fees  as  if  the  money 
were  actually  in  court  In  re  J.  B. 
White  &  Co.  (D.  O.  1915)  225  Fed. 
796. 

The  "debts  which  have  priority,"  for 
the  purposes  of  this  section,  include  all 
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from  the  banhrnpt  or  on  bis 
In  re  Flynn  (D.  C.  1906) 
145.  13  Am.  Bankr.  Rep.  720. 
he  coasideration  to  be  paid  to 
OTU,  it  is  beld  that  the  bank- 
required  to  depoait  the  per- 
ilFered,  not  only  on  all  claimB 
Te   confirmation,   but   also   on 

claims  lilted   b;   him   in   his 

but   be   is   not   required    to 

mfficient    to   oover    such    per- 

n  aecured  claims,  nor  for  any 

deficiency  thereon,  if  it  has 
een  ascertained  and  filed.  In 
r  (D.  C.  1906)  144  Fed.  901, 
tankr.  Kep.  345:  In  re  Atlsn- 
.  Co.   (D.  C.  1915)   228  Fed. 

illcatloa  (or  ooaflrmatlon^— An 
:om  position  may  be  presented 
leeting  of  creditors  and  eiam- 
t  bankrupt  provided  that  no- 
the  offer  will  be  made  ia  eiTen 
ira.  In  re  Fox  (D.  C.  1915) 
13S,  petition  to  revise  denied 
23  Fed.  1022.  138  C.  C.  A. 

after  a  composition  baa  been 
>  creditors,  a  new  or  amend- 
is  made,  the  court  la  without 
to  confirm  it  until  it  has  been 
emitted  in  the  same  manner 
iginal   offer   and   all  creditors 

an  opportunity  to  accept  or 

In  re  Kinnane  Co.  (D.  0. 
7  Fed.  488,  confirmation  de- 
C.  1915)  221  Fed.  762. 
nfirmation  or  rejection  of  a 
on  must  be  passed  upon  and 
ly  the  Judge  of  the  court  of 
:y;    it   is   not   within   the   ju- 

of  the  referee.  In  re  Blood- 
imbridge  Co.  (D.  C.  1910)  178 
,  24  Am.  Bankr.  Rep.  156. 
i^feree  ma;  appoint  a  day  for 
tbe    composition    before    the 

hearing,  and  may  iasue  the 
notices  to  creditors.  In  re 
:D.  C.  1900)  104  Fed.  866,  4 
cr.  Bep.  741.  And  it  is  proper 
lissible  for  tbe  judge  to  send 
:o  the  referee  to  ascertain  and 
,e  facta,  when  objections  are 
the  approval  ot  the  composi- 
h  depend  on  disputed  matters 
>r  even  in  an  unopposed  case, 

judge  has  not  sufficient  facts 
n  to  form  a  clear  judgment  as 
Dpriety  of  confirm ing  the  com- 

Adter  v.  Jones  (1001)  100 
48  C.  C.  A.  761,  6  Am.  Bankr. 
:  In  re  Levy  (D.  C.  1908) 
780,  22  Am.  Bankr.  Bep.  769; 
Ushe  (C.  C.  1876)  Fed.  Cas. 
.8;  In  re  Scott  (D.  C.  1876) 
E.  73,  Fed.  Cas.  No.  12,619. 

Im  to  oradltorS'— All  creditors 
noAfied  of  a  proposed  compo- 
lether  or  not  they  bave  proved 
ims   and   honestly   advised    of 

condition  of  tbe  debtor's  af- 
re  Einnane  Co.  (D.  C.  1914) 

488,  confirmation  denied   (D. 

221  Fed.  702;  In  te  Oadenaa 


ic  Coe  (D.  C.  1910)  178  Fed.  158,  24 
Am.  Bankr.  Rep.  135;  In  re  Hilbom 
(D.  C.  1000)  104  Fed.  866,  4  Am. 
Bankr.   Bep.   741. 

12.  Objection*  and  haaring  thereon. 
— Objecting  creditors,  irrespective  of 
number  or  amount,  may  successfully 
oppose  confinoation  of  a  composition, 
l^  alleging  and  proving  one  or  more  of 
tbe  provisions  of  the  bankruptcy  act 
made  a  sufficient  ground  for  denial  of 
confirmation.  In  re  Bivkin  (D.  C. 
1914)  216  Fed.  218. 

Only  those  creditors  who  have  proved 
their  claims  are  entitled  to  object  to 
the  confirmation  ol  a  composition.  In 
re  Scott  (D.  C.  1876)  16  N.  B.  R.  73. 
Fed.  Cas.  No.  12,519;  In  re  Keller  (D. 
C.  1878)  18  N.  B.  R.  331,  Fed.  Cas. 
No.  7,654;  In  re  Mathers  (D.  C.  1878) 
17  N.  B.  B.  225,  Fed.  Cas.  No.  9,274; 
In  re  Bryce  (D.  C.  1879)  10  N.  B.  B. 
287,  Fed.  Cas.  No.  2,069. 

It  is  immaterial  tbat  the  opposing 
creditor  bought  up  a  claim  against  tbe 
bankrupt  for  tbe  very  purpose  of  using 
tt'in  opposition  to  the  proposed  com- 
pOBitioD,  if  be  had  no  motive  in  so  do- 
iag  that  was  fraudulent  or  oppressive. 
but  only  a  desire  to  realize  as  much  as 
possible  from  the  eatate.  Bi  parte 
Morris  (D.  C.  1875)  12  N.  B.  R.  170. 
Fed.  Cas.  No.  7,303;  In  re  Comstock 
(D.  C.  1907)  154  Fed.  747,  19  Am. 
Bankr.  Sep.  65. 

Objections  may  be  based  on  the  com- 
mission of  acts  by  the  bankrupt  which 
would  bar  bis  application  (or  a  dis- 
charge. In  re  Cohen  (D.  C.  1907)  148 
Fed.  908.  18  Am.  Bankr.  Rep.  84.  And 
on  matters  peculiar  to  the  composition, 
sucb  as  irregularities  in  tbe  offer  or  Its 
acceptance,  the  genuineness  of  signa- 
tures purporting  to  accept,  fraudulent 
practices  in  inducing  creditors  to  ac- 
cept, or  the  acceptance  by  a  sufficient 
proportion  of  tbe  creditors.  In  re  Riv- 
kin  (D.  G.  1814)  216  Fed.  218;  In  re 
Scott  (D.  C.  1876)  15  N.  B.  R.  73. 
Fed.  Cas.  No.  12,519;  In  re  Aaten  <D. 
0.  1876)  Fed.  Cas.  No.  594.  But  a 
general  objection,  to  tbe  effect  tbat  the 
estate  could  pay  more  than  the  per- 
centage offered,  by  the  bankrupt,  will 
not  avail  unless  the  disparity  is  great 
and  evident.  In  re  Welles  (D.  C. 
1878)  18  N.  B.  R.  526,  Fed.  Cas.  No. 
17377. 

Facta  known  to  creditors  when  tbey 
accepted  the  offer  o(  composition,  or 
when  the  composition  was  confirmed, 
cannot  afterwards  be  used  to  vitiate  or 
destroy  it.  In  re  South  Boston  Iron 
Co.  (C.  C.  1876)  Fed.  Cas.  No.  13,183. 

Creditors  desiring  to  oppose  the  ap- 
plication for  confirmation  should  be  re- 
quired to  enter  their  appearance  and 
to  file  written  specifications  of  the 
grounds  of  their  opposition.  Adler  v. 
Jones  (1901)  109  Fed.  967.  48  C.  C. 
A.  761,  6  Am.  Bankr.  Rep.  245;  City 
Nat.  Bank  t.  DooUttle  (1901)  107  Fed. 
236,  46  C.  C.  A.  258,  5  Am.  Bankr. 
Bep.  736. 

The  burden  ol  sustaining  specifica- 
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tions  of  objection  to  the  confirmation  of 
an  offer  of  composition  rests  on  the 
objecting  creditors.  BoUes  ▼.  Kelley 
(1915)  222  Fed.  63,  137  C.  C.  A,  001; 
In  re  Rivkin  (D.  C.  1914)  216  Fed. 
218;  In  re  H.  J.  Arrington  Co.  (D.  0. 
1902)  113  Fed.  498,  8  Am.  Bankr.  Rep. 
64;  City  Nat  Bank  v.  DooUttle  (1901) 
107  Fed.  236,  46  C.  O.  A.  258,  6  Am. 
Bankr.  Rep.  735. 

The  court  will  not  permit  objections 
to  an  offer  in  composition  which  had 
been  heard  and  sustained  to  be  with- 
drawn. In  re  Leyenson  (D.  O.  1914) 
223  Fed.  874. 

The  bankrupt  has  the  right  and  ca- 
pacity to  appear  and  controvert  the  ob- 
jections offered  by  creditors.  In  re 
French  (D.  0.  1909)  181  Fed.  683,  26 
Am.  Bankr.  Rep.  77. 

13.  Confirmation  and  prooepdlngs 
thereon^-It  is  the  duty  of  the  court  to 
confirm  a  composition  if  it  is  for  the 
interest  of  creditors,  and  the  bankrupt 
has  not  done  or  omitted  to  do  anything 
to  prevent  a  discharge,  and  the  offer 
and  acceptance  are  in  good  faith,  and 
have  not  been  procured  by  improper 
means.  In  re  McLellan  (D.  C.  1913) 
204  Fed.  482,  30  Am.  Bankr.  Rep.  325; 
In  re  SUberstein  (D.  C.  1915)  225 
Fed.  666. 

As  this  section  contemplates  that  dis- 
senting creditors  may  be  compelled  to 
accept  the  percentage  which  is  satis- 
factory to  the  majority,  and  may  be 
deprived  of  their  remedies  on  the  bal- 
ance of  their  claims,  it  should  be  strict- 
ly construed.  Broadway  Trust  Co.  ▼. 
Manheim  (1906)  47  Misc.  Rep.  415,  96 
N.  T.  Supp.  93. 

The  court  can  inquire  whether  a  com- 
position offered  by  a  bankrupt  conforms 
to  the  requirements  of  subdivision 
"d"  of  this  section  though  it  has  been 
approved  by  a  majority  of  the  creditors 
and  there  is  no  objection  made  thereto. 
In  re  Kinnane  Co.  (D.  C.  1915)  221 
Fed.  762.  Denying  confirmation  (D.  C. 
1914)  217  Fed.  488. 

Refusal  to .  confirm  composition  of- 
fered by  bankrupt  and  recommended  by 
referee,  and  remand  of  matter  to  ref- 
eree, in  order  that  claynant,  denied  a 
hearing  because  of  delay  in  filing  and 
serving  specifications,  might  have  its 
day  in  court,  held  within  the  discretion 
of  the  trial  judge.  In  re  Soloway  & 
Katz  (O.  C.  A.  1914)  211  Fed.  333. 

To  justify  the  confirmation  of  a  com- 
position, it  must  appear  to  the  court 
to  be  for  the  best  interest  of  aU  the 
creditors,  not  merely  for  the  advantage 
of  certain  creditors  or  of  a  certain 
class.  In  re  Hannahs  (D.  C.  1876) 
Fed.  Cas.  No.  6,033;  In  re  Purcell  (D. 
C.  1878)  18  N.  B.  R.  447,  Fed.  Cas. 
No.  11.470.  Though  it  is  opposed  by 
only  a  small  minority  of  the  creditors, 
yet  the  court  has  power  to  reject  it  if 
satisfied  that  a  settlement  of  the  es- 
tate through  the  agency  of  a  trustee 
in  bankruptcy  would  be  more  for  their 
interest.  In  re  Whipple  (C.  0.  1858) 
Fed.  Cas.  No.  17,518» 
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The  approval  of  a  majority  of  the 
creditors  is  prima  facie  evidence  that 
the  acceptance  of  the  offer  will  be  for 
the  best  interest  of  all  concamed,  and 
the  burden  of  proof  will  rest  upon 
those  who  oppose  the  confirmation  on 
this  ground.     In  re  Ooldstein   (D.    C. 

1914)  213  Fed.  116;  In  re  Barde  (I>. 
C.  1913)  207  Fed.  654;  In  re  Hoxie 
(D.  C.  1910)  180  Fed.  508,  25  Am. 
Bankr.  Rep.  32;  In  re  Waynesboro 
Drug  Co.  (D.  C.  1907)  157  Fed.  101, 
19  Am.  Bankr.  Rep.  487;  In  re  Joseph 
(C.  C.  1885)  24  Fed.  137. 

If  objection  is  interposed  b^  a  minor- 
ity, it  becomes  the  duty  of  the  court  to 
make  an  independent  investigation  and 
determination.  In  re  Waynesboro  Drug 
Co.  (D.  C.  1907)  157  Fed.  101,  19  Am. 
Bankr.  Rep.  487;  In  re  Keller  (D.  O. 
1878)  18  N.  B.  R.  86,  Fed.  Cas.  No. 
7,648. 

In  determining  this  question,  the  of- 
fer of  composition  should  be  compared 
with  what  the  creditors  would  probably 
receive  upon  a  settlement  of  the  estate 
by  a  trustee  in  bankruptcy,  and  not 
with  what  the  debtor  might  possibly  be 
able  to  pay  them.  In  re  Whipple  (D. 
O.  1875)  Fed.  Cas.  No.  17,613.  Only 
those  assets  should  be  considered 
which  have  been  surrendered  or  can  be 
recovered  and  made  available  for  dis- 
tribution. In  re  Linderman  (D.  O. 
1909)  166  Fed.  593,  22  Am.  Bankr. 
Rep.  131. 

14.  — .  Grounds  for  refusing  oonflr- 
matton.— As  to  the  objection  that  the 
bankrupt  has  been  guilty  of  acts  or 
omissions  which  would  bar  his  dis- 
charge, if  it  is  clearly  made  out  this 
objection  must  prevail,  and  the  com- 
position must  be  rejected,  however  ad- 
vantageous to  creditors  it  might  have 
been,  and  though  it  will  result  in  their 
securing  a  smaller  percentage  of  their 
debts  than  they  would  have  received 
under  the  composition.  In  re  Griflin 
(D.  C.  1910)  180  Fed.  792,  25  Am. 
Bankr.  Rep.  206;  In  re  Comstock  (D. 
C.  1907)  154  Fed.  747,  19  Am.  Bankr. 
Rep.  65;  In  re  Godwin  (D.  C.  1903) 
122  Fed.  Ill,  10  Am.  Bankr.  Rep.  252. 
An  objection  of  this  kind  will  not  be 
sustained  unless  it  appears  that  the 
conduct  of  the  bankrupt  to  which  ex- 
ception is  taken  was  willfully  and  inten- 
tionally false,  fraudulent,  or  deceitful. 
This  applies  to  the  objection  that  he 
failed  to  keep  proper  books  of  account 
or  concealed  or  destroyed  his  books  or 
accounts.  In  re  Barde  (D.  C.  1013) 
207  Fed.  654;   In  re  Silberstein  (D.  O. 

1915)  225  Fed.  665;  In  re  Rivkin  (D. 
C.  1914)  216  Fed.  218;  In  re  Sabse- 
vitz  (D.  C.  1912)  197  Fed.  109,  28  Am. 
Bankr.  Rep.  623;  In  re  Olman  (D.  Q 
1902)  134  Fed.  681,  13  Am.  Bankr. 
Rep.  396;  In  re  Wilson  (D.  C.  1901) 
107  Fed.  83,  6  Am.  Bankr.  Rep.  849; 
In  re  Barde  (D.  C.  1913)  207  Fed.  654. 
Or  that  he  omitted  to  include  in  his 
schedule  property  which  belonged  to 
his  estate.    In  re  B.  Jacobson  &  Son 
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12)  196  Fed.  949,  116  C.  C.  A. 
Am.  Bankr.  Rep.  492;  In  re 
(C.  C.  1876)  13  N.  B.  R.  128, 
s.  No.  11.675.  Or  that  he  ob- 
noney  or  property  on  credit 
s  of  a  material)]'  falae  financial 
It.  In  re  Wjtman  (D.  C.  1914) 
.  286;  In  re  LeTenson  (D.  0. 
23  Fed.  874;  In  re  Sahseritc 
1912)  197  Fed.  109,  28  Am. 
Kep.  623;  In  re  O'CallsEhau 
1912)  199  Fed.  662,  29  Am. 
Rep.  304;  In  re  Seligman  (D. 
)  163  Fed.  649,  20  Am.  Bankr. 
'4.  Or  that  he  concealed,  re- 
or  niaappropriated  properl;  or 
d  it  in  fraud  ol  creditors.  In 
rratein  (D.  C.  1916)  225  Fed. 
I  re  Burman  (D.  C.  1913)  210 
2;  In  re  Bloch  (D.  C.  1878) 
I.  R  328,  Fed.  Cas.  No.  1,661, 
be  gave  fraudulent  preferences. 
Uvkin    (D.   C.   1914)    216   Fed. 

re  McLelUn  (D.  C.  1913)  204 
2;    In  re  Jacobs   (D.  C.  1879) 
:.  R.  48,  Fed.  Gas.  No.  7,169. 
ing  b;  •  master  that  be  wai  not 

that  the  bankrupt  bad  not 
dlt;  of  knowing  and  frauda- 
laking  a  fatae  oath  In  proceed- 
the  bankruptcy  court  held  in- 
t  to  sustain  objections  to  con- 
D,  on  the  ground  that  the  bank- 
isd  committed  perjury  in  the 
ngs.  In  re  Rivkin  (D.  C.  1914) 
L  218. 

lIso  proper  for  the  court  tocon- 
17  irreBuIarities  in  the  prerioua 
ingB,  and  to  refuse  to  confirm 
nilar  composition.  In  re  Frear 
1903)  120  Fed.  978,  10  Am. 
Rep.  199.  But  irresularities 
re  the  effect  of  mere  mistake, 

of  fraud,  are  not  necesBarily 
n  re  Henry  fD.  C.  1878)  Fed. 
..  6,370. 

proper  to  refuse  to  confirm  a 
tion  when  there  is  evidence 
:  proceedingB  are  collusive.  In 
r  (D.  C.  1878)  18  N.  B.  R.  36, 
a  No.  7,658;  In  re  Allen  (D. 
I  17  N.  B.  R.  157,  Fed.  Caa,  No. 
ut  though  there  are  indicia  of 
he  court  should  not  refuse  to 
the  composition  without  giving 
;rapt  and  the  majority  creditors 
jrtuolty  to  be  heard.  In  re 
F^lnlitu^e  Co.   <C.  C.   1876)  13 

669,  Fed.  Cas.  No.  17,331. 
matiOD  should  be  refused  when 
irs  that  the  creditors  have  not 
nestly  and  fully  advised  of  the 
idition  of  the  debtor's  affairs. 
eUer  (D.  G.  1878)  18  N.  B.  R. 

Cas.  No.  7,648;  In  re  Greene- 
D.  C.  1878)  Fed.  Caa.  No.  5,- 

questions  of  policy  and  eipedi- 
re  been  fairly  before  the  cred- 
id  disposed  of  by  tbem,  and 
tloD  has  been  approved  by  the 
court,  it  will  not  be  interfered 
appeal  In  re  Wilson  <0.  C. 
'ed.  Cas.  No.  17.781. 
kppeais  tliat  tb«  creditors  will 


receive  under  the  composition  less  than 
may  reasonably  be  expected  by  an  ad- 
ministration of  the  assets  o(  tbe  bank- 
'  nipt  in  due  course,  the  composition 
■honld  be  denied,  as  not  being  for  their 
beet  interest;  otherwise  it  should  ba 
confirmed.  Adler  v.  Jones  (1901)  109 
Fed.  967,  48  C.  C.  A.  761,  8  Am.  Bankr. 
Rep.  245;  In  re  Rider,  1  Nat  Bankr. 
News,  483;  In  re  Keiler  (D.  C.  1878) 
18  N.  B.  R.  36,  Fed.  Cas.  No.  7.648; 
In  re  H.  J.  Arrington  Co.  (D.  C.  1902) 
113  Fed.  498,  8  Am.  Bankr.  Rep.  64. 
And  see  In  re  Waynesboro  Drug  Go. 
(D.  C.  1907)  1G7  Fed.  101,  19  Am. 
Bankr.  Rep.  487;  ROey  y.  Pope  (D.  0. 
1911)  186  Fed.  857,  26  Am.  Bankr. 
Rep.  618. 

The  court  should  refuse  to  confirm  a 
composition  when  It  dearly  appears 
that  there  have  been  preferential  pay- 
ments, and  there  is  reasonable  cause  to 
believe  that  they,  or  any  substantial 
part  of  the  same,  may  be  recovered  by 
the  trustee,  and  it  also  appears  that 
the  estate  In  hand,  with  such  prefer- 
ences recovered  and  added,  will  net  the 
creditors  a  greater  percentage  than  ia 
offered  in  the  proposed  composition. 
In  re  McLellan  (D.  C.  1913)  204  Fed. 
4S2,  30  Am.  Bankr.  Rep.  325,  And  the 
court  may  also  consider  the  relations 
of  the  creditors  favoring  the  composi- 
tion to  the  debtor,  and  the  relative 
number  of  creditors  whose  Individual 
opinions  are  expressed  In  person  in  the 
acceptance  of  the  offer  aa  compared 
with  those  who  dissent.  In  re  Weber 
Furniture  Co.  (D.  C.  1876)  13  N.  B.  R. 
529,  Fed.  Cas.  No.  17.330. 

IS.  Parformancs    and    diatrtbutlon.— 

A  summary  order  for  the  enforcement 
of  a  composition  agreement  will  not  be 
made  where  it  does  not  appear  that  the 
creditors  are  willing  and  desirons  to 
'proceed  with  it.    In  re  Remseo  (D.  O. 

1877)  Fed.  Gas.  No.  11,698.  . 

Money  payable  to  a  creditor  on  a 
composition  cannot  be  attached  or  ita 
payment  obstructed  by  proceedings  in 
another  court,  and  the  court  of  bank- 
ruptcy will  not  suspend  or  deny  the 
creditor's  right  to  receive  it,  except  in 
favor  of  one  who  claims  a  specific  lieu 
thereon,  or  who  has  procured  the  ap- 
pointment of  a  receiver  to  take  the 
creditor's  title.    In  re  Kohlsaat   (U.  U. 

1878)  18  N.  B.  R.  570,  Fed.  Cas.  No. 
7,918. 

The  court  has  no  power  to  require 
the  bankrupt  to  pay  tbe  composition 
percentage  to  a  creditor  whose  claim 
was  not  scheduled  or  filed,  or  proved 
within  a  year  after  the  adjudication. 
In  re  Abrams  &  Rubins  (D.  C.  1909) 
173  Fed.  430,  23  Am.  Bankr.  Rep,  25: 
In  re  Lane  (D.  C.  1902)  125  Fed.  772, 
11  Am.  Bankr.  Rep.  136 

Creditors  receiving  their  respective 
shares  of  a  composition  are  not  bound 
to  see  that  other  creditors  receive  their 
shares.  Ex  parte  HamUn  (D.  C.  1877) 
Fed.  Cas.  No.  6,993. 

A  tee  cannot  be  allowed  to  the  bank- 
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rupt's  attomer  for  his  serrlces  iu  ae- 
CDriDg  the  confirmatloa  of  the  coraposi- 
tion,  when  it  nas  opposed  by  creditors 
in  good  faith  and  on  reasonable  groundi. 
In  ro  Martin  (D.  C.  1907)  152  Fed. 
582. 

A  compoaitiOQ  proceedins  will  be  re- 
garded aa  pending  until  all  DOtea  be- 
come due  which  were  given  by  the 
debtor  to  effect  the  same.  In  re  Hins- 
dale (D.  C.  1877)  Fed.  Gas.  No.  6.526. 

Even  after  the  confirmalioD  of  a  com- 
position, the  estate  may  be  reopened 
for  the  purpose  of  recovering  or  re- 
ceiving the  surrender  of  a  preference, 
though  it  will  enure  to  the  benefit  of 
the  bankrupt  himself  by  reaaon  of  tfa« 
composition.  Id  re  B.  Feinberg  &  Sons 
(D.  C.  1910)  187  Fed.  283,  26  Am. 
Banltr.  Rep.  5HT. 

Where  money  deposited  by  the  bank- 
rupt with  the  clerk  pursuant  to  an  of- 
fer in  compoBidoo,  during  litigation,  by 
minority'  creditors,  earned  interest,  on 
final  confirmation  of  the  composition 
the  bankrupt  is  entitled  to  the  retnm 
of  Buch  interest  In  re  Eelley  (D.  O. 
191S)  223  Fed.  383. 

16.  Effect  of  faiiura  of  portormanoo. 
— The  acceptance  of  a  composition  and 
its  confirmation  by  the  court  will  not 
operate  as  a  discharge  or  release  of  the 
debtor  from  any  given  debt,  unless  th« 
distribudve  share  of  that  creditor  un- 
der the  composition  agreement  is  actu- 
ally paid  or  unconditionally  tendered  ta 
him.  In  re  Hurst  (C.  C.  1876)  13  N. 
B.  R.  455,  Fed.  Cas.  No.  8.925;  Har-  ■ 
riaon  v.  Gamble  (1868)  69  Mich.  96,  36 
N.  W.  682;  Wbittemore  v.  Stephens 
(1882)  48  Mich.  573,  12  N.  W.  858. 
And  the  question  whether  such  pay- 
ment or  tender  has  been  made  is  open 
to  trial  In  any  court  in  which  the  debt 
may  be  sned  for.  Whittemore  v.  Ste- 
phens (1882)  48  Mich.  573,  12  N.  W. 
868.  Upon  failure  of  performance  at 
the  condition  of  a  composition,  the 
creditor  may  pursue  his  appropriate 
remediea  for  the  recovery  of  his  orig- 
inal debt  (not  merely  for  the  percent- 
age offered  under  the  composition)  in 
any  proper  court.  In  re  Maytag-Mason 
Motor  Co.  (D.  C.  1915)  223  Fed.  684; 
Ransom  v.  Geer  (0.  C.  1882)  12  Fed. 
607;  Harrison  v.  Gamble  (1888)  69 
Mich.  06,  36  N.  W.  682;  Page  v.  Carton 
(1906)  64  Miac.  Rep.  645,  120  N.  T. 
Supp.  277.  Compare  In  re  Bayly  (0. 
0.  1879)  19  N.  B.  R.  73,  Fed.  Cas.  No. 
1.144. 

It  the  debtor  is  subsequently  adjudg- 
ed bankrupt  in  a  freah  proceeding  on 
bis  own  petition,  having  paid  the  caah 
part  of  a  compoaition  previously  effect- 
ed, but  not  the  notes  which  were  given 
for  tbe  remainder  of  the  percentage  of- 
fered, the  creditors  may  prove  their 
.  original  claima,  giving  credit  for  the 
cash  received.  In  re  A.  B.  Carton  & 
Co.  (D.  C.  1906)  148  Fed.  63,  17  Am. 
Bankr.  Rep.  343;  Brookmire  v.  Bean 
(C.  C.  1875)  12  N.  B.  B.  217,  Fed.  Caa. 
No.  1,942. 

Mere    delay    in    paying    composition 
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notes,  occasioned  by  legal  or  other  dif- 
ficulties, does  not  ipso  facto  avoid  the 
compoaition,  nor  does  failure  to  pay 
one  creditor  according  to  the  compac- 
tion forfeit  the  bankrupt's  rights  as  to 
creditors  punctually  paid.  In  re  Eobl- 
saat  (D.  C.  1878)  18  N.  B.  R.  570, 
Fed.  Cas.  No.  7.918. 

Where  a  bankrupt  executes  composi- 
tion notes  with  an  agreement  that  il 
any  note  shall  be  in  default  all  ahall 
become  due,  and  a  creditor  taking  the 
notes  assigns  his  claim  to  a  third  per- 
son, and  takes  the  latter's  notes  in  pay- 
ment and  retaiuB  the  composition  notes 
as  security,  he  canuot  proceed  on  the 
composition  notes  until  after  default  on 
the  other  notes.  Willey  v.  Browne 
(1003)  206  Pa.  322,  55  AtL  1029. 

One  who  has  agreed  to  become  a 
surety  on  a  composition  will  not  be 
summarily  compelled  to  give  security, 
where  it  appears  that  the  bankrupt  has 
abandoned  tbe  composition,  nod  has  not 
given  the  notes  agreed  upon  as  a  part 
of  it.  In  re  Eemaen  (D.  C.  1877)  Fed. 
Cas.  No.  11,698. 

17.  Operation  Md  affoot  of  oompotl- 
tlon.— Tbe  confirmation  and  perform- 
ance of  a  composidoQ  operate  as  a  dia- 
charge  by  operation  of  law,  and  release 
the  bankrupt  from  all  of  hia  debti 
which  would  be  barred  by  a  discharge 
and  in  like  manner  terminate  all  rem- 
edies of  creditors  for  the  enforcemeni 
of  their  claims  against  either  the  bank- 
rupt or  hia  property.  Harrington  v, 
Davitt  (Sup.  1914)  145  N.  Y.  Supp 
452;  In  re  Bjomstad  (D.  C.  1881)  t 
Fed.  791;  In  re  Becket  (C.  C.  1875) 
12  N.  B.  R.  201,  Fed.  Cas.  No.  1, 
210;  Taylor  v.  Skilea  (1904)  113  Tenn 
288,  81  8.  W.  1258:  Broadway  Trusl 
Co.  V.  Manheim  (1906)  47  Miac.  Hep 
416,  95  N.  r.  Supp.  93;  MandeU  v 
Levy  (1905)  47  Misc.  Rep.  147.  93  N 
T.  Siipp.  545;  HarriSon  v.  Gambli 
(1888)  69  Mich.  96,  36  N.  W.  682 
Denny  v.  Merrifield  (1880)  128  Maas 
228;  Turner  v.  Hudson  (1909)  105  Me 
476,  75  AU.  45,  18  Ann.  Cas.  600 
Where  an  offer  of  composition  was  ae 
cepted  by  creditors  of  a  firm  adjudget 
a  bankrupt  without  a  proviso  that  th< 
partners  individually  should  be  dis 
charged  from  partnership  debts  or  with 
out  any  agreement  that  they  should  re 
main  liable,  the  mere  fact  that  the  ref 
eree  and  court  and  the  parties  had  i 
mistaken  view  as  to  what  the  law  wai 
did  not  affect  the  legal  liatulity  of  thi 
partners.  Abbott  v.  Anderson  (1914; 
106  N,  B.  782,  265  III  28B,  affirmin) 
judgment  (1914)  184  IU.  App.  698. 

The  effect  of  tbe  confirmation  of  ( 
composition  Is  to  supersede  the  bank- 
ruptcy proceedings  and  reinvest  tbi 
bankrupt  with  title  to  his  property  fret 
from  the  claims  of  creditors.  Camber 
land  Glaas  Mfg.  Co.  v.  De  Witt  (1915] 
237  U.  S.  447.  35  Sup.  Ct  636,  59  L 
Ri.  1042:  Ligon  v.  Allen  (1879)  M 
Misa.  632:  McDonald  v.  H.  E.  Tayloi 
&  Co.  (1911)  144  App.  Dir.  329,  12i 
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iapp.  1048.  Od  confirmation  of 
>sitian,  money  belonging  to  the 
it  in  the  hands  of  a  third  per- 
lich  had  not  been  reduced  to 
on  b;  the  tniHtee,  at  once  re- 
in the  bankrupt,  free  of  anj 
r  right  of  the  trustee.  In  re 
aecbt  (191&)  223  Fed.  417,  139 
>.  -II.  After  couGrm&tioD  of  a 
tion,  the  conrt  of  bankruptcy 
iuriadjctlon  of  a  petition  by  the 
it  for  an  order  requiring  the 
9  of  property  claimed  b;  him 
lid  over  to  him,  when  the  prop- 
B  not  in  tlie  cnatody  or  control 
doort  of  bankmptc;  nben  the 
tion  wae  confirmed.    In  re  Hol- 

0.  A.  1SJ6)  229  Fed.  349. 

a  composition  has  been  con- 
th«  bankrupt  is  at  liberty  to 
:h  hia  assets  as  he  may  please. 
haw  (D.  G.  1881)  9  Fed.  485. 
f  prosecute  salts  in  hia  own 
>r  may  consent  to  the  further 
tion  of  an  action  in  the  name 
xaatee  in  bankruptcy,  after  the 
tion,  and  in  that  case  the  court 
h  the   suit  is   pending  will  not 


Ijudication  setting  off  against 
?ed  claim  of  a  creditor  a  claim 
it  which  waa  listed  among  the 
it's  unliquidated  aaaets  wae  in- 
[n  bankruptcy  proceedings  ter- 
[  in  a  decree  in  composition, 
juch  creditor,  thoogb  objecting 
composition,  made  no  attempt 
the  set-off  adjudicated  in  the 
itcy  court,  made  no  opposition 
confirmation  of  the  composition, 
[  and  holds  its  coDtposition  divi- 
the  fnU  amount  of  its  claim  in 
le  manner  as  other  creditora. 
land  Glass  Mfg.  Co.  v.  De 
915)  237  U.  S.  447,  35  8np.  Ct 
L.  Ed.  1042. 

wnkrupt  recovers  hia  title  in 
e  condition  in  .which  it  was  be- 
(  bankruptcy,  and  a  merely  de- 
title  to  certain  property  ia  not 
by  the  confirmation  of  a  com- 
agreement.  Zarelo  v.  Cohen 
1908)   156  Ala,  817,   47   Sooth. 

confirmation  of  a  composition 
8  the  functions  of  the  trustee 
dministering  the  estate.     In  re 

(D.  C.  1879)  19  N.  B.  B.  161, 
IS.  No.  646.  The  requirement 
i  case  ahall  be  "dismissed"  up- 

confirmation  of  a  com  position 
t  forbid  such  further   proceed- 

tlie  case  as  are  necessary  to 
te  it,  and  proceedings  may  bs 
lore  the  referee  to  pass  upon 
lunts  of  the  trustee,  and  to  dis- 
lim  and  close  the  estate.  Unit- 
es r.  Sondheim  (D.  0.  1910) 
d.   378.     Bnt   no    new    claims 

the  estate  can  be  Sled  or  al- 
In  r*  Cooper  Bros.  (D>  C.  1908) 


166  Fed.  932,  20  Am.  Bankr.  Rep.  634. 

But  a  question  as  to  what  amount  the 
tmatee  shall  psy  over  to  the  bankrupt, 
as  the  balance  in  his  hands,  should  be 
determined  by  the  referee  under  a  spe- 
cial order  of  the  court.  In  re  August 
(D.  O.  1879)  19  N.  B.  B.  161,  Fed. 
Cas.  No.  645. 

The  trustee  cannot  be  held  personal- 
ly liable  to  a  creditor  (or  the  difference 
between  the  dividend  received  under 
the  composition  agreement  and  the 
greater  dividend  which  the  trustee  as- 
sured the  creditor  he  would  receive, 
auch  assurance  being  merely  an  expres- 
sion of  opinion  that  the  larger  divi- 
dend could  be  realised.  Boasak  t.  Siff 
(1011)  147  App.  Div.  177,  132  N.  Y.' 
Supp.  109. 

All  creditors  who  have  proved  their 
claims  will  be  regarded  as  parties  to 
the  bankruptcy  proceeding  ao  as  to  he 
bound  and  concluded  by  the  composi- 
tion. Clairmonte  v.  Napier  Motor  Co. 
(1909)  11  Cal.  App.  265,  104  Pac 
712;  In  re  Rodger  (D.  C.  1831)  18  N. 
B.  R.  381,  Fed.  Cas.  No.  11,992.  After 
the  confirmation  of  a  contposition  it  is 
too  late  for  creditors  to  claim  that  a 
eonveyanca  made  by  the  debtor  before 
the  bankruptcy  was  fraudulent  as 
against  them.  McMaater  v.  Campbell 
(1879)  41  Mich.  513,  2  N.  W.  836. 

A  composition  prevents  creditors 
from  maintaining  any  suit  or  action  for 
the  enforcement  of  a  claim  or  the  col- 
lection of  a  debt  which  would  be  re- 
leased by  a  discharge  in  bankruptcy. 
Taylor  v.  Skilea  (1904)  113  Teon.  288, 
81  8.  W.  1268;  Hem  ».  Allen  (1913) 
179  111.  App.  223.  A  suit  against  the 
bankrupt  in  a  state  court  by  a  creditor 
included  in  the  compoaition  may  be  en- 
joined pending  the  completion  of  the 
composition.  In  re  Shafer  (D.  0. 
1878)  17  N.  B.  B.  116,  Fed.  Cas.  No. 
12,695.  Bnt  after  the  confirmation  of 
the  composition,  the  conrt  of  bank- 
mptcf  will  not  interfere  by  injunction, 
as  the  debtor  has  a  complete  defense 
by  pleading  the  composition  and  bis 
consequent  discharge.  In  re  Negley 
(D.  0.  1884)   20  Fed.  499. 

A  creditor  who  receives  a  composi- 
tion with  full  knowledge  of  the  facts 
cannot  afterwards  require  a  set -off  to 
be  enforced  against  the  debtor  in  a 
court  of  equity,  which  he  had  opportu- 
nity to  assert  at  the  time  the  compo- 
sition was  effected.  Hunt  v.  Holmes 
(D.  0.  1878)  16  N.  B.  R.  101.  Fed. 
Cas.  No.   6,890. 

Where  the  assignee  of  a  creditor, 
party  to  a  composition  agreement,  sned 
on  the  debt,  the  burden  was  upon  tbe 
debtor  to  prove  tender  to  the  plaintiff 
or  its  assignor  of  the  proportion  of  the 
debt  called  for  by  the  composition. 
Ocean  Accident  &  Guarantee  Corpora- 
tion Limited  of  London,  England,  t. 
Beck  (Sup.  1916)  163  N.  T.  S.  932. 

A  composition  ia  bankruptcy  must  be 
pleaded  in  order  to  be  a  bar  to  an  ac- 
tion. Consolidated  Rubber  Tire  Co.  t. 
(11183) 
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Vehicle  Equipment  Co.  (1907)  121  App. 
Div.  764,  106  N.  Y.  Supp.  599.  If  aet 
up  after  the  time  for  final  performance 
of  the  terms  of  the  composition,  the 
plea  must  not  only  aver  the  proceed- 
ings leading  up  to  the  composition  and 
its  confirmation  by  the  court,  but  also 
performance  on  the  part  of  the  debtor, 
or  a  sufficient  excuse  for  failure  to 
perform.  Harrison  V.  Gamble  (1888) 
69  Mich.  96,  36  N.  W.  682;  Dobson  ▼. 
Noyes  (1888)  39  Kan.  471,  18  Pac.  697. 
A  composition  confirmed  by  the  court 
of  bankruptcy  cannot  be  impeached  in 
any  collateral  proceeding  in  a  state 
court.  Loeffler  ▼.  Wright  (1910)  13 
Gal.  App.  224,  109  Pac.  269;  Farwell 
V.  Raddin  (1880)  129  Mass.  7. 

18. What      debts      released^— A 

bankrupt,  having  effected  a  composition, 
is  released  from  all  his  provable  debts. 
Herschman  v.  Bolster  (1915)  220  Mass. 
137,  107  N.  E.  643.  AU  debts  to  yrUch 
a  bankrupt  might  plead  in  bar  a  dis- 
charge obtained  in  the  ordinary  course 
of  administration  will  be  equally  releas- 
ed by  the  confirmation  of  /i  composi- 
tion. In  re  Jersey  Island  Packing  Co. 
(D.  C.  1907)  152  Fed.  839,  18  Am. 
Bankr.  Rep.  417;  Consolidated  Rubber 
Tire  Co.  v.  Vehicle  Equipment  Co. 
(1907)  121  App.  Div.  764,  106  N.  Y. 
Supp.  599.  An  action  on  a  debt  or 
claim  will  not  be  barred  by  composi- 
tion proceedings  if  it  would  not  be  dis- 
charged by  the  debtor's  discharge  in 
bankruptcy.  Wilmot  ▼.  Mudge  (1880) 
103  U.  S.  217,  26  L.  Ed.  536;  Bayly  ▼. 
Washington  &  Lee  University  (1882) 
106  U.  S.  11,  1  Sup.  Ct.  88,  27  L.  Ed. 
97;  Zavello  v.  J.  S.  Reeves  &  Co. 
(1911)  171  Ala.  401,  54  South.  654; 
Mudge  V.  WUmot  (1878)  l2^  Mass.  493. 
Compare  Wells  y.  Lamprey  (N.  H.)  16 
N.  B.  R.  205. 

A  composition  will  not  affect  the 
debtor's  liability  on  a  debt  contracted 
by  his  fraud.  In  re  Tooker  (D.  C. 
1876)  Fed.  Cas.  No.  14,096.  Or  a  debt 
contracted  while  acting  in  a  fiduciary 
capacity.  In  re  Rodger  (D.  C.  1878) 
18  N.  B.  R.  252,  Fed.  Cas.  No.  11,991; 
In  re  Shafer  (D.  C.  1878)  17  N.  B.  R. 
116,  Fed.  Cas.  No.  12,695;  Succession 
of  Bayly  (1878)  30  La.  Ann.  76.  Or  a 
claim  founded  on  one  of  the  kinds  of 
torts  mentioned  in  the  statute  as  not 
being  released  by  a  discharge.  In  re 
Coe  (1910)  183  Fed.  745.  106  C.  O.  A, 
181,   26  Am.  Bankr.   Rep.   352. 

A  creditor  whose  claim  was  shown  on 
the  bankrupt's  schedule,  and  who  was 
given  due  notice  of  the  offer  of  com- 
position, but  paid  no  attention  to  it 
and  made  no  proof  of  his  daim,  is 
chargeable  with  laches,  and  in  the  ab- 
sence of  fraud  will  not  be  allowed  to 
come  in  and  prove  a  larger  claim,  after 
the  composition  has  been  confirmed,  and 
he  has  received  his  dividend  on  the 
amoimt  shown  by  the  schedule.  In  re 
Wilkens  (D.  C.  1911)  191  Fed.  94,  27 
Am.  Bankr.  Rep.  235;  In  re  Abrams 
&  Rubins  (D.  G.  1909)  173  Fed.  430, 
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23  Am.  Bankr.  Rep.  26;  In  re  Starr 
(C.  C.  1893)  56  Fed.  142;  Troy  v. 
Rudnick  (1908)  198  Mass.  563,  85  N. 
B.  177;  Glover  Grocery  Co,  v.  Dome 
(1902)  116  Ga.  216,  42  S.  E.  347. 

A  judgment  liquidating  claim  not 
proved  and  filed  within  the  statutory 
time  is  barred,  where  there  has  been 
confirmation  of  a  composition,  and  the 
bankrupt  is  entitled  to  return  of  se- 
curities deposited  as  part  of  an  offer 
of  composition.  In  re  Maytag-Mason 
Motor  Co.  (D.  C.  1915)  223  Fed.  684. 

A  creditor  whose  daim  is  not  listed 
by  the  bankrupt  nor  included  in  the 
composition  arrangement,  and  who  does 
not  of  his  own  motion  come  in  and 
prove  his  claim,  will  not  be  affected  or 
bound  by  the  composition,  provided  be 
at  all  times  lacked  that  notice  or  actual 
knowledge  of  the  bankruptcy  proceed- 
ings which  would  have  charged  him 
with  the  duty  of  intervening  for  the 
protection  of  his  own  interests.  In  re 
Blackmore  (D.  C.  1882)  11  Fed.  412; 
Flower  v.  Greenbaum  (C.  C.  18S0)  2 
Fed.  897;  Broadway  Trust  Co.  v.  Man- 
heim  (1905)  47  Misc.  Rep.  415,  95  N. 
Y.  Supp.  93;  Robinson  v.  Soule  (1879) 
56  Miss.  549;  Collins  &  Toole  v.  Crews 
(1907)  3  Ga.  App.  238,  59  S.  E.  727; 
Shulman  y.  Graves  (1879)  63  Ala. 
402;  Smith  v.  Rucker  (1908)  88  Ark. 
615,  114  S.  W.  1181;  In  re  Black  Dia- 
mond Copper  Min.  Co.  (1906)  10  Ariz. 
42,  85  Pac.  653. 

Where  a  creditor's  address  was  stat- 
ed in  the  bankrupt's  schedule  as  "un- 
known," and  he  took  no  part  in  the 
composition  proceedings,  he  is  not  af- 
fected or  bound  thereby.  Harrison  v. 
Gamble  (1888)  69  Mich.  96,  36  N.  W. 
682.  Nor  is  a  debt  discharged  by  a 
composition  where  it  was  stated  in  the 
achedule  at  less  than  its  true  amount, 
and  the  creditor  did  not  join  in  the 
composition,  and  objected  to  its  con- 
firmation, and  refused  to  accept  any 
money  under  it.  Hewes  v.  Rand  (1880) 
129  Mass.  519. 

Creditors  whose  claims  are  barred  by 
failure  to  file  or  present  the  same  vrith- 
in  the  year  allowed  for  that  purpose 
have  no  standing  before  the  bankruptcy 
court  in  composition  proceedings.  In  re 
French  (D.  C.  1909)  181  Fed.  583,  25 
Am%  Bankr.  Rep.  77. 

The  fact  that  a  corporation  has  been 
adjudged  bankrupt  and  has  effected  a 
.composition  with  its  creditors  will  not 
prevent  creditors  from  maintaining  an 
action  against  its  directors,  to  enforce 
a  liability  imposed  on  them  personally 
by  statute  for  failing  to  report  the 
condition  of  the  company,  since  such  a 
statutory  liability  is  entirely  independ- 
ent of  the  cause  of  action  against  the 
corporation.  Wood  &  Selick  v.  Van- 
derveer  (1900)  55  App.  Div.  549,  67 
N.  Y.  Supp.  371. 

19. Effect  on  riflhts  of  secureil 

creditors.— Liens  and  other  8ecuritle& 
which  would  be  valid  and  unassailable 
in  the  ordinary  course  of  bankruptcy 
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igH  are  equally  protected  in 
ion  BrraagcmentH  and  are  Dot 
■A  or  affected.  In  te  Cyclopeaa 
C.  A.  1900)  167  Fed.  971,  21 
ikr.  Rep.  679:  In  re  SCuweU 
1885)    24   Fed.   468.     H    the 

wishes  to  bring  the  claims  of 
creditors  under  the  operation 
omposition,   it   is   his   duty   to 

securities  valued  as  the  law 
Flower  y.  Greenebaum  {G.  C. 
Fed.  190.  But,  the  other  cou- 
listing,  a  composition  confirm- 
e  court  has  the  effect  to  COD- 
cnred  creditor  to  his  security, 
iscbarge  the  debtor  from  per- 
bility  for  the  debt.  In  re  Ly- 
:.   1876)   Fed.  Cas.  No.  8.650. 

Cavanna  t.  Bassett  (G.  G. 
Fed.  21S.  After  the  confirma- 
composidon,  a  mortgage  credi- 
ot   recover   a   deficiency  judg- 

the  foreclosure  of  his  mort- 
merican  Woolen  Co.  t.  Cohen 
42  App.  Div.  880,  127  N.  I. 
7. 

■8  coQcemi  the  property  af- 
y  a  lien,  the  court  of  bauk- 
aaei  all  control  over  It  when 
lositioD  is  confirmed,  and  cau- 
'after  protect  it,  by  injunction, 
izure  under  procesB  from  a 
irt.  In  re  Lytle  (D.  C.  1876) 
,  No.  8,650. 

litor  of  a  bankrupt  corpora- 
ming  a  lien  for  part  of  his 
0  refused  to  accept  iecuriCies 
rganlzed  corporation,  tendered 

pursuant  to  a  composition 
it  confirmed  by  the  court,  and 
ed  a  suit  to  establish  end 
his  lien,  is  not  entitled  to 
:b  securities  impounded  peiid- 
uit.  so  that  he  may  have  them 
t«8sful,    especially    when    the 

issuing    tbe    same    ie    not    a 

the  suit  York  Mfg.  Co.  v. 
:a'  RetrigeratliiB  Co.  (C.  0. 
8  Fed.  108. 

of  a  bankrupt  which  are  Be- 
lly by  the  personal  indorse - 
)  third  person  may  be  included 
ured  debts  in  a  composition, 
confirmation  of  such  composl- 
.  discharge  the  bankrupt  as 
the  notes.    Stauffer-Esbleman 


Co.  V.  Abington  Hardware  &  Funitare 
Co.  (1912)  131  La.  71B.  60  South.  202. 
An  attachment  levied  about  a  month 
before  the  adjudication  in  bankruptcy, 
on  a  debt  Included  in  and  released  by 
the  composition,  will  be  dissolved 
thereby.  Miller  v.  Mackeniie  (1878) 
43  Md.  404,  20  Am.  Bep.  111. 

20. Joint  llabltity  of  other»  wllh 

bankrupt..— While  the  release  of  one 
Joint  debtor  usually  discharges  the  oth- 
er, this  rule  does  not  apply  to  a  dis- 
ctiarge  by  a  composition  in  bankruptcy. 
Hem  v.  Allen  (1913)  ITS  111.  App.  223. 

A  composition  In  bankruptcy,  while 
It  discharges  the  bankrupt  himself  from 
any  further  liability  for  bis  debts,  does 
not  operate  to  eionerate  or  release  any 
person  who  Is  jointly  liable  with  bim 
(or  the  payment  of  the  same  debt,  or 
who  is  collaterally  liable  therefor,  in 
the  character  of  a  sarety,  gDarantor, 
or  otherwise.  Esston  Furniture  Mfg. 
Co.  V.  Caminez  (1911)  146  App.  Div. 
436,  131  N.  r.  Supp.  157;  Guild  v. 
Butler  (1877)  122  Mass.  498.  23  Am. 
Bep.  378:  In  re  BurcheU  (D,  C.  1880) 
4  Fed.  406;  Mason  &  Hamlin  Organ 
Co.  ¥.  Bancroft  (1876)  1  Abb.  N.  C. 
(N.  Z.)  415;  Hoore  t.  Stanwood 
(18S1)  98  ni.  605. 

31.  Nawpr«Mlso  to  pay  debt^-A  con- 
firmation of  a  composition  offered  by  a 
bankrupt  operates  as  a  discharge  of 
the  bankrupt,  but  it  destroys  the  rem- 
edy only,  not  the  indebtedness.  In  re 
Kinnane  Co.  (D.  C.  1915)  221  Fed.  762. 
denying  confirmation  (D.  C,  1914)  217 
Fed.  4S8. 

A  new  promise  will  not  revive  a 
debt  included  in  and  settled  by  a  com- 
position In  bankruptcy,  though  it 
would  in  the  case  of  a  discharge  for 
a  composition  is  an  accord  and  sat- 
isfaction and  extinguishes  the  debL 
Taylor  v.  Skilcs  (1904)  113  Tenn.  288, 
81    a   W.   12G8. 

Knee  B  dismissal  of  a  bankrupt's 
debts  by  coDpoaition  Is  by  operation  of 
law.  there  remains  subsisting  a  moral 
obligstion  which  may  furnish  the  con- 
sideration of  a  new  promise  to  pay. 
Herrington  v.  Davitt  (Sap.  1914)  145 
N.  T.  8.  462. 

(Act  July  1,  1898,  c.  541,  §  13.)  Compositions,  when  set 
le.  , 

■ositions,   when  Set  Aside. — a  The  judge  may,  upon  the  ap- 

1  of  parties  in  interest  filed  at  any  time  within  six  months 
composition  has  been  confirmed,  set  the  same  aside  and 
e  the  case  if  it  shall  be  made  to  appear  upon  a  trial  that 
'as  practiced  in  the  procuring  of  such  composition,  and  that 
wledge  thereof  has  come  to  the  petitioners  since  the  confirma- 
such  composition.     (30  Stat.  550.) 

ITotea  of  DbcIsIohb 
ulletlon.  ^  A  composition  in  charge  in  bankruptcy,  whether  obtained 
cy  can  be  set  aside  only  by  in  the  ordinary  way  or  as  the  result  of 
't  of  twnkruptcy.  No  state  a  composition.  Turner  v.  Hudson 
D  annul  or  disregard  a  dis-  (1909)  105  Ue.  476,  7S  AtL  46,  18 
.S.00MP.'16— 700 


(11185) 


§  9697 


BANKRUPTCY  (§  18) 


(Tit.  61 


Ann.  Oas.  600.  But  compare  Mallouk 
▼.  American  Exchange  Nat  Bank 
(1912)  75  Misc.  Rep.  286,  135  N.  Y. 
Supp.   78. 

Anthority  to  set  aside  a  composition  is 
confided  by  this  section  only  to  the 
"judge"  of  the  court  of  bankruptcy, 
which  term,  in  this  instance,  does  not 
include  the  referee.  See,  ante,  i  9585, 
cL  16,  and  post,  (  9622. 

2.  Petition  and  notices-Application 
to  set  aside  a  composition  in  bankrupt- 
cy should  take,  the  form  of  a  petition, 
and  leave  to  file  such  a  petition  should 
not  be  refused  unless  the  petition 
shows  on  its  face  that,  upon  the  facts 
stated,  the  petitioner  could  not  in  any 
circumstances  be  entitled  to  relief. 
In  re  Allen  B.  Wrisley  Co.  (1904)  133 
Fed.  388,  66  C.  0.  A.  450,  13  Am. 
Bankr.  Rep.  193. 

The  petition  should  show  by  prop- 
er averments  sufficient  grounds  why  the 
court  should  revoke  the  order  confirm- 
ing the  composition  or  set  it  aside. 
City  Nat.  Bank  v.  Doolittle  (1901)  107 
Fed.  236,  46  C.  O.  A.  258,  5  Am. 
Bankr.  Rep.  736. 

The  petition  should  allege  that  th< 
fraud  charged  was  not  known  to  the 
petitioner  until  after  the  composition 
was  confirmed,  but  need  not  allege  the 
time  or  manner  of  acquiring  such 
knowledge,  and  it  is  not  demurrable 
for  omitting  to  allege  that  the  petition- 
er restored  or  offered  to  restore  the 
consideration  immediately  on  discov- 
ery of  the  fraud,  nor  for  want  of  tend- 
er of  the  consideration  into  court.  In 
re  Roukous  (D.  O.  1904)  128  Fed.  645, 
12  Am.  Bankr.  Rep.  128. 

The  petition  should  be  verified  in  the 
usual  form  for  a  bill  in  equity,  but  ver- 
ification by  an  agent  is  not  sufficient 
when  the  principal  allegations  are 
made  on  information  and  belief  and  the 
agent  is  not  shown  to  have  any  person- 
al knowledge  of  the  facts.     Id. 

Notice  of  a  petition  to  set  aside  a 
composition  should  be  given  to  the 
bankrupt  and  to  all  the  creditors.  Ex 
parte  Hamlin  (D.  O.  1877)  16  N.  B.  R. 
320,    Fed.    Gas.    No.    5,993. 

3.  Parties  entitled  to  apply.^A  cred- 
itor who  has  assigned  bis  daim,  re- 
ceiving a  consideration  therefor,  is  no 
longer  a  "party  in  interest,"  though  the 
assignment  was  procured  by  the  fraud 
and  misrepresentatiQii  of  the  trustee 
and  the  bankrupt  In  re  Allen  B. 
Wrisley  Co.  (1904)  133  Fed.  388,  66 
C.  C.  A.  450,  13  Am.  Bankr.  Rep.  193. 

The  fact  that  a  creditor  has  com- 
menced an  action  at  law  against  the 
bankrupt  will  not  prevent  him  from  al- 
so maintaining  a  petition  to  set  aside 
the  composition.  In  re  Roukous  (D. 
C.  1904)  128  Fed.  648,  12  Am.  Bankr. 
Rep.  169. 

Evidence  held  to  entitle  a  judgment 
creditor  of  a  bankrupt,  whose  case  was 
pending  on  appeal  at  the  time  of  the 
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bankruptcy  and  of  a  composition,  to 
have  such  composition  set  aside  on  the 
ground  of  fraud,  unless  the  bankrupt 
placed  him  on  an  equality  with  the  oth- 
er creditors.  In  re  Reliance  (D.  O. 
1913)  206  Fed.  505. 

4.  Limitation  of  tlmOd— An  application 
to  set  aside  a  composition  cannot  be 
considered  by  the  court  unless  filed 
within  the  six  months  allowed  by  the 
statute.  In  re  Ennis  (D.  C.  1910)  183 
Fed.  859,  25  Am.  Bankr.  Rep.  ^383; 
In  re  Jersey  Island  Packing  CJo.  (D.  C. 
1907)  152  Fed.  839,  18  Am.  Bankr. 
Rep.  417;  In  re  Eisenberg  (D.  O. 
1906)  148  Fed.  325,  16  Am.  Bankr. 
Rep.  776.  And  the  time  allowed  is 
not  enlarged  by  the  provision  found  in 
another  section  of  the  act,  that  a  dis- 
charge may  be  revoked  within  a  year 
after  it  is  granted,  for  this  relates  only 
to  a  discharge  obtained  in  the  ordinary 
way,  not  to  a  discharge  resulting  by 
operation  of  law  from  the  confirmation 
of  a  composition.  In  re  Jersey  Island 
Packing  Co.  (D.  C.  1907)  152  Fed.  839, 
18  Am.  Bankr.  Rep.  417. 

5.  Grounds  for  setting  aside  compo- 
•ltlon^*This  section  defijies  exclusive- 
ly the  ground  upon  which  a  composi- 
tion may  be  set  aside,  and  operates  as 
a  limitation  upon  the  general  grant  of 
authority  given  to  the  courts  of  bank- 
ruptcy by  section  2,  cl.  9  (ante,  §  9586), 
to  ''set  aside  compositions  and  rein- 
state the  cases."  In  re  Rudnick  (I>. 
C.  1899)  93  Fed.  787,  2  Am.  Bankr. 
Rep.  114;  In  re  Cooper  Bros.  (D.  C. 
1908)  166  Fed.  932,  20  Am.  Bankr. 
Rep.  634. 

A  composition  cannot  be   set   aside 
merely  because   the   petitioning  credi- 
tor's address  was  erroneously  stated  in 
the  bankrupt's  schedule,  in  consequence 
of  which  he  had  no  notice  of  the  pro- 
ceedings, and  did  not  prove  his  debt, 
and  the  same  was  not  included  in  the 
composition.    In  re  Rudnick  (D.  C.  1899) 
93  Fed.  787,  2  Am.  Bankr.  Rep.  114. 
Nor  can  a  composition  be  set  aside  on 
account  of  inadequacy  nor  because  the 
estate  might  have  paid  a  larger  divi- 
dend.   In  re  Shaw  (D.  0.  1881)  9  Fed- 
495.     Nor  because  the  bankrupt  has 
failed  to  carry  out  his  part  of  the  com- 
position agreement.     In  re  Eisenberg 
(D.   C.   1906)    148   Fed.   325,   16  Am. 
Bankr.  Rep.  776.     Nor  because  some 
creditors   fraudulently    obtained    notes 
for  more  than  their  pro  rata  share, 
where  it  appears  that  the  applicant  for 
the  order  also  obtained  a  preference. 
In  re  Sacharoff  &  Kleiner  (D.  C.  1908) 
163  Fed.  664,  20  Am.  Bankr.  Rep.  814. 

The  fact  that  the  bankrupt  made  a 
false  schedule  or  a  false  oath  to  his 
schedule  constitutes  groimd  for  setting 
aside  a  composition  subsequently  effect- 
ed, as  the  schedule  is  supposed  to  in- 
form the  creditors  of  the  extent  and  na- 
ture of  his  assets  and  to  influence  them 
in  accepting  terms  of  compodtion,  and 
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!raiid   In   the  icbednle  Is   fraud  compositions  in  bankruptcy   for  frBU< 

d  in  procDriug  the  composition.  court,  having  found  fraud,  held  to  ha^ 

loukons   (D.  G.  1&04)   128  Fed.  erred  in  dismisHiag  the  petition  on  cot 

Am.  Bankr.  Rep.  128.  dltion  that  the  bankrupt  par  a  speafit 

!act  that  the  trustee  Joins  with  part  of  the  petitioner's  claim.     In   i 

krupt  to  effect  a  composition  to  Baltance   (1914)  219  Fed.  S37,  135  ( 

riment  of  creditors  by  means  of  C.  A.  287,  reversing  order  (D.  O.  1913 

presentatione  aa  to  the  assets,  is  206  Fed.  505. 
not   only  for  his   removal,  bat 

r  vacating  the  composition.     In  6.  EfTaot  Of  setting  ttlda  oomposltlo 

la   B.    Wrisley   Co.    (1904)    133  —All  acta  regularly  done  lu  pursnant 

88,  66  C.  0.  A.  450,  13  Am.  of  the  composition,  the  aame  hayin 

Rep.  193.  been    partiy    performed,    remain    vali 

nposition  accepted  by  the  reqni-  though   the  composition   ia   afterwaic 

mbcF  of  creditors  of  a  bankrupt  act  aside,  and   the   rigbta  and   titie  ( 

be  Bet  aside  on  the  ground  that  the   trustee   are   subject   thereto.      E 

procured  by  fraud,  where  aU  the  parte  Hamlin   (D.  C.  1877)  16  N.  B.  I 

died  on  to  constitute  the  fraud  320,  Fed.  Cas.  No.  5,993. 

sclosed  at  the  examination  which  A  workman,   employed  by  the  bani 

■d    the    compoaition.    and    were  rapt  during  the  period  intervening  b( 

town  to  the  creditors  accepting.  tween  the  confirmation  of  a  compoai 

Pnrniture  Co.  v.  Walker- Gooley  tion  and  the  order  setting  it  aside,  i 

ire   Go.   (D.  C.  1913)   206   Fed.  entitled  to  payment  in  full  of  bis  wage 
earned  during  that  period.    In  re  Well 

emurrer  to  petition  to  set  aside  (D.  0.  1880)  4  Fed.  68. 

i.  (Act  July  1.  1898,  c.  541,  §  14,  as  amended,  Act  Feb.  I 
»03,  c.  487,  §  4,  and  Act  June  25,  1910,  c.  412,  §  6.)  Diacharg 
i,  when  granted. 

:harges,  when  Granted.^-a  Any  person  may,  after  the  expirs 
f  one  month  and  within  the  next  twelve  months  subsequen 
ng  adjudged  a  bankrupt,  file  an  application  for  a  discharg 

court  of  bankruptcy  ia  which  the  proceedings  are  pending; 
II  be  made  to  appear  to  the  judge  that  the  bankrupt  was  ur 
.bly  prevented  from  filing  it  within  such  time,  it  may  be  file 

but  not  after  the  expiration  of  the  next  six  months, 
he  judge  shall  hear  the  application  for  a  discharge  and  sue 
.  and  pleas  as  may  be  made  in  opposition  thereto  by  the  truste 
er  parties  in  interest,  at  such  time  as  will  give  the  trustee  o 
1  in  interest  a  reasonable  opportunity  to  be  fully  heard,  an^ 
gate  the  merits  of  the  application  and  discharge  the  applican 

he  has  (1)  committed  an  offense  punishable  by  imprisonmen 
ein  provided ;  or  (2)  with  intent  to  conceal  his  financial  condi 
estroyed,  concealed,  or  failed  to  keep  books  of  account  or  rec 
rom  which  such  condition  might  be  ascertained ;  or  (3)  obtaind 

or  property  on  credit  upon  a  materially  false  statement  in  writ 
lade  by  him  to  any  person  or  his  representative  for  the  purpos 
aining  credit  from  such  person ;   or  (4)  at  any  time  subsequen 

first  day  of  the  four  months  immediately  preceding  the  filin] 

petition  transferred,  removed,  destroyed,  or  concealed,  or  per 

to  be  removed,  destroyed,  or  concealed,  any  of  his  propert) 
nteiit  to  hinder,  delay,  or  defraud  his  creditors;  or  (5)  in  vol 
■  proceedings  been  granted  a  discharge  in  bankruptcy  withi; 
ars;  or  (6)  in  the  course  of  the  proceedings  in  bankruptcy  re 
to  obey  any  lawful  order  of,  or  to  answer  any  material  ques 
pproved  by  the  court :  Provided,  That  a  trustee  shall  not  inter 
objections  to  a  bankrupt's  discharge  until  he  shall  be  authorize 
lo  at  a  meeting  of  creditors  called  for  that  purpose, 
he  confirmation  of  a  composition  shall  discharge  the  bank 
rom  his  debts,  other  than  those  agreed  to  be  paid  by  the  term 
!  composition  and  those  not  affected  by  a  discharge.  (3i 
550.    32  Stat.  797.     36  Stat.  839.) 

a  this  section,  as  originally  enacted,  aubdivi^oo  b  was  as  follows: 
t>  The  judge  shall  hear  the  application  for  a  discbarge,  and  such  proofs  an 
u  as  may  be  made  in  opposition  thereto  by  parties  in  interest,  at  such  tim 
will  give  parties  in  interest  a  reasonable  opportunity  to  be  fully  heard,  an< 
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investigate  the  merits  of  the  application  and  discharge  the  applicant  unless  he 
has  (1)  committed  an  offense  punishable  by  imprisonment  as  herein  proyid- 
ed;  or  (2)  with  fraudulent  intent  to  conceal  his  true  financial  condition  and 
in  contemplation  of  bankruptcy,  destroyed,  concealed,  or  failed  to  keep  books 
of  account  or  records  from  which  his  true  condition  might  be  ascertained.*' 

It  was  amended  by  Act  Feb.  5,  1903,  c.  487,  j  4,  cited  above,  by  changing  the 
first  words  of  clause  2  of  said  subdivision,  "with  fraudulent  intent  to  conceal 
his  true  financial  condition  and  in  contemplation  of  bankruptcy,"  to  read, 
"with  intent  to  conceal  his  financial  condition,"  and  by  adding  to  said  subdivi- 
sion four  further  clauses,  as  follows: 

"or  (3)  obtained  property  on  credit  from  any  person  upon  a  materially  false 
statement  in  writing  made  to  such  person  for  the  purpose  of  obtaining  such 
property  on  credit;  or  (4)  at  any  time  subsequent  to  the  first  day  of  the 
four  months  immediately  preceding  the  filing  of  the  petition  transferred,  re- 
moved, destroyed,  or  concealed,  or  permitted  to  be  removed,  destroyed,  or  con- 
cealed any  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his  cred- 
itors;  or  (5)  in  voluntary  proceedings  been  granted  a  discharge  in  bankruptcy 
within  six  years;  or  (6)  in  the  course  of  the  proceedings  in  bankruptcy  re- 
fused to  obey  any  lawful  order  of  or  to  answer  any  material  question  approved 
by  the  court." 

Said  subdivision  b  was  further  amended  by  Act  June  25,  1910,  c  412,  §  e, 
last  cited  above,  to  read  as  set  forth  here. 

Section  19  of  said  first  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat  801, 
provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it 
took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  original  act 

Section  14  of  said  second  amendatory  Act  June  25,  1910,  c.  412,  36  Stot. 
842,  also  provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending 
when  It  took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  the  original  act  as  previously  amended. 

Notes  of  Decisions 


I.  Right  to   discharge 

L    In  general. 

2.    Responsibility     for     acts     of     partner, 

agent,  or  employ^. 
t.    Bffect  of  prior  application  or  decision. 

II.  Persons  entitled  to  oppose  discharge 

4.    Creditors. 

6.  Estoppel  of  creditors. 
6.    Trustee  in  bankruptcy. 

III.  Grounds  for  refusal   of  discharge 

7.  Existence  of  statutory  grounds. 

8.  Want  of  JurlsdlcUon. 

9.  Transactions     prior    to    enactment    of 

bankruptcy    law. 
10.    Purchasing  consent  of  creditor. 
U.    Fraudulent  or  prefAentlal  transfers. 
1^    Conclusiveness  of  prior  decision. 

15.  Creation    of    fiduciary,    fraudulent,    or 

tortious  debts. 
14.    Concealment  of  property. 

16.  Omissions  in  schedule  and  list  of  cred- 

itors. 

16.   Knowledge    and    fraudulent    pur- 
pose. 

17.    Omission  by  mistake  or  by  advice 

of  counsel. 

18.    Omission     of     property     without 

value. 

lA.   Omission    of    doubtful    claims    or 

assets. 

20.    Omission  of  debts  or  creditors. 

21.  False  oath  or  testimony. 

22.  Refusal  to  testify. 

23.  Obtaining  credit  by  false  statements. 

24.   Intention  or  knowledge  of  falsity. 

26.    By  whom  false  statements  made. 

26.  ->—   To  whom  false  statements  made. 

27.  — ^    Falsity    in    substance    of    state- 

ments. 

28.  Failure  to  keep  books  of  account. 


29.    Destruction,  mutilation,  or  concealment 
of  books. 

M.    —   Intent  to  conceal  financial  condi- 
tion. 

31.  —   Contemplation  of  bankruptcy. 

32.  — -   What  are  proper  books  of  account. 

IV.  Application  for  discharge  and  pro- 
ceedings   thereon 

53.  Time  of  application. 

54.    Extension   for  unavoidable  delay. 

S6.    Petition  for  discharge. 

36.  Notice  of  application  for  discharge. 

87.  Proceedings  in  opposition  to  discharge 

88.  Withdrawal  of  opposition. 

89.  — -   Corrupt   inducement   to  withdraw 

opposition. 
40.    Waht  or  failure  of  opposition. 
4L    Time  to  file  specifications  In  opposition. 

42.  Form   and  sufficiency  of  speclflcatlona. 

43.    Allegations  as  to  concealment   of 

property. 

^.   Allegations  of  knowledge,  falsity, 

and    fraudulent  intent. 
46.    —   Allegations  as  to  failure  to  keep 

books  or  destruction  or  concealment 

of  books. 

46.  Signature  and  verification  of  specifica- 

tions. 

47.  ^—   By  attorney  at  law  or  in  fact 

48.  Amendment  of  specifications. 

49.  Exceptions   to   sufficiency  of  specifica- 

tions. 

60.  Dismissal   for  want  of  prosecution. 

61.  Evidence  on  application  for  discharge. 

62.    Admissibility. 

63.  — '    Burden  of  proof. 

64.    Weight    and    sufficiency    of    evi- 
dence. 

66.    Hearing  and  determination  of  applica- 
tion. 

66.  —   Powers  and  duties  of  Judge  and 

referee. 

67.  Staying  or  suspending  discharge. 

68.  Order  of  discharge. 
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iclualvensu  and  offset  of  dla- 

mlTenesi  of  dlachargc. 
I  of  dlBcbu'ie. 

An  *to  profftTtT  tTBDdulauUr  truu- 
«d  or  not  Klieiluled. 
Ural   Impeachment  of  dtBChars*- 
iBg    dlschorga   Id    baDkruptcr- 
Nflceultr  ot  plwdlng. 
Vfba  nur  plaad  lUscharta. 
Form   and  sltMt  of  pies. 
!DCB  aa   to  dlKtiarie. 
1  oE  refuaal  ol  dlaoharaa  or  lall- 
to  apply. 

I.  DIachargo  of  partner* 
luva   of  partners   aepantalr. 
large  ot  partnerahlp  aa  auch. 

oracharga    at    corporation! 


tIGHT  TO  DISCHARGE 

leneral^^HDne  BeekiDg  a  dii- 
rom  his  debts  tuder  the  bank- 
ftw  must  comply  strictly  with 
aioDi  of  the  statute.  In  re  Lev- 
(D.  C.  1910)  180  Fed.  9&T.  21 
Dkr.  Rep.  822.  And  he  must 
proper  atepa  to  expedite  the 
ng«.  Id  re  Wollowihi  (1911) 
I.  105,  112  0.  a  A.  446,  27 
ikr.  Bep.  558. 

ions  to  a  bankrupt's  discharge 
founded  on  atstutory  gronnds, 
bankrupt  cannot  be  punished, 
lolding  hia  discbarge,  for  im- 
t  or  recklesB  financial  trans' 
which  occurred  long  before  tbs 
the  petitloD.  In  re  Boner  (D. 
'  169  Fed.  727,  22  Am.  Bankr. 

the  referee,  withont  the 
;e  of  the  bankrupt,  entered  an 
icharging  the  trustee,  there  bo- 
BBsetB  and  no  claims  proved, 
lot  such  a  final  disposition  ot 
as  to  deprive  the  bankrupt  of 
C  to  a  discharge.  Id  re  For- 
C.  1880)  4  Fed.  029. 

panslbllity  for  acts  of  partner, 
f  en  ploy  A.— Where  one  of  the 

in  a  bankrupt  firm  has  been 
'.  an  act  or  omission  such  as  to 
the  granting  of  a  dlacharge  to 
to  the  firm,  this  will  not  be 
For  refnaing  a  discharge  to  an- 
irtoer  who  did  not  participate 
rongful  act  and  had  no  knowl- 

it.  Bagan,  Malone  &  Co.  t. 
&    Preston    (1912)    200    Fed. 

G.  C.  A.  640,  26  Am.  Bankr. 
7:  Hardie  v.  SwatFord  Bros, 
ds  Co.  (1908)  165  Fed.  688.  91 

426.  20  L.  R.  A.  (N.  8.)  786, 

Bankr.  Bep.  467;  Frank  v. 
I  Paper  Co.    (1910)   179   Fed. 

C.  C.  A.  268.  24  Am.  Bankr. 
L;  In  re  Cotton  &  Preston  (D. 

183  Fed.  181.  26  Am.  Bankr. 
';  In  re  Schachter  (D.  C.  1909) 
.  683,  22  Am.  Bankr.  Rep.  389. 
aking  of  a  statement  for  credit 
partner,  from  facta  stated  to 
lis  copartner,  who  waa  to  fur- 


nish the  entire  capital  for  the  baslness, 
though  In  fact  untrue,  will  not  defeat 
the  right  of  the  partner  making  it  to 
his  discharge  in  bankruptcy,  where  the 
falsity  ot  the  material  statements  ao 
made  waa  unknown  to  him.  W.  S.  Peck 
Co.  T.  Lowenbein  (1910)  178  Fed.  178, 
101  O.  0.  A.  498,  24  Am.  Bankr.  Rep. 
13a 

The  fraud  of  a  partner  in  so  beeping 
the  firm  books,  ot  which  he  had  sole 
charge,  as  to  conceal  withdrawals  of 
money  by  himself  from  his  partner  as 
well  as  from  creditors  cannot  be  im- 
puted to  the  innocent  partner,  so  aa  to 
bar  his  right  to  a  diacbarge.  In  re 
SchultJ!  (D.  0.  1901)  109  Fed.  264,  6 
Am.  Bankr.  Rep.  Bl. 

Where  a  business  belonging  to  a  mar- 
ried woman  is  conducted  wholly  by  her 
husband,  to  whom  she  confides  its  en- 
tire management,  and  he,  without  her 
knowledge  or  privity,  conceals  proper- 
ty from  the  creditors,  and  the  wife  be- 
comes bankrupt,  she  is  not  to  be  de- 
prived of  her  rigbt  to  a  discharge  by 
reason  of  ber  husband's  misconduct,  be- 
ing herself  guiltless  ot  any  actual 
fraudulent  intent,  and  her  negligence  In 
relation  to  the  business  not  being  equiv- 
alent to  fraud,  tor  the  purposes  ot  a 
penal  statute,  though  her  discharge  may 
be  made  conditional  upon  her  uaing  all 
reasonable  means  within  her  power  to 
discover  to  the  bankruptcy  court  the 
assets  BO  concealed.  In  re  Hyman  (D. 
C.  1899)  97  Fed.  196.  3  Am.  Bankr. 
Bep.  169;  In  re  Meyers  (D.  O.  1900) 
1(»  Fed.  363,  6  Am.  Bankr.  Rep.  4. 

One  appointed  by  a  duly  eiecoted 
writing  as  manager  and  attorney  In  (act 
tor  the  owner  in  conducting  a  mercan- 
tile business  has  such  authority  that 
a  materially  false  property  Btatement 
made  by  him  for  the  purpose  of  obtain- 
ing goods  for  sale  in  such  hnsineas  on 
credit  is  one  made  by  the  owner,  so  aa 
to  bar  the  latter'a  discharge.  In  re 
Reed  (D.  C.  1911)  191  Fed.  920.  26 
Am.  Bankr.  Rep.  286. 

Where  the  manager  of  a  bankrnpt 
firm  (not  hlmaelf  s  member  of  the 
firm),  acting  witbio  tbe  scope  of  bis 
authority,  signed  a  false  statement  of 
the  firm's  fioandsl  condition  for  the 
purpose  ot  obtaining  credit,  this  waa 
held  snfflcient  to  prevent  the  discharge 
of  either  ot  the  partners,  thongh  one  of 
tbem  was  a  woman  advanced  In  years, 
who  took  no  part  in  the  business,  but 
Intrusted  her  interests  to  such  manager, 
who  waa  her  son.  In  re  Scbwarts  & 
Co.  (D.  C.  1912)  201  Fed-  166,  28  Am. 
Bankr.  Rep.  670. 

A  merchant  who  has  tailed  to  keep 
proper  books  of  account  is  not  entitled 
to  his  discharge  in  bankruptcy,  though 
the  fault  Was  wholly  with  his  book- 
keeper, as  the  law  puts  upon  the  mer- 
chant the  duty  of  seeing  that  his  books 
are  properly  kept.  In  re  Hammond 
(D.  0.  1869)  Fed. -Gas.  No.  5.999. 

A  bankrupt  was  not  entitled  to  a  dis- 
charge where  be  signed  a  blank  aCate- 
ment  of  hia  financial  condition,  which, 
(11189) 
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at  Mb  direction,  Ui  bookkeeper  filled 
out  and  Bent  to  a.  bank,  wUch  lent  the 
bankrupt  moiier  on  the  faith  thereof, 
though,  relying  on  the  bookkeeper's 
honesty  and  accuracy,  the  bankrupt 
did  not  actually  know  that  the  state- 
meut  vas  materially  false  and  did  not 
couBCiousl;  Intend  to  deceive  the  bank. 
In  re  Qilpta  (D.  C.  1608)  160  Fed.  171. 
20  Am.  Baukr.  Rep.  374. 

Where  the  bankrupt  did  busineH 
through  the  medium  of  a  corporation, 
which  was  merely  a  form  of  businesa 
activity,  a  conceatmeut  of  assets  be- 
loDging  to  him  will  be  sufficient  to  bar 
his  diBcharge,  though  the  assets  would 
first  be  applicable  to  the  creditors  ot 
the  corporation.  In  re  Berger  (D.  O. 
1912)  200  Fed.  S26,  2»  Am.  Bankr. 
Bep.  712. 

3.  Effeol  of  prior  application  or  dsd- 
•lon.— Ad  order  refusing  to  grant  a  dis- 
charge to  a  bankrupt,  if  in  the  nature 
of  a  final  determioatioa  on  the  meritB 
of  the  controversy,  is  a  bar  to  any 
second  application  for  discharge  in  the 
same  proceedings,  and  must  be  regarded 
as  res  judicata  as  to  the  matters  in- 
volved. In  re  BrockWay  (a  0.  1882) 
23  Ted.  583;  In  re  Royal  (D.  C.  1902) 
113  Fed.  140,  7  Am.  Bankr.  Rep.  636. 
Otherwise  if  the  refusal  of  a  discharge 
was  based  merely  on  some  irregularity 
in  the  proceedings.  In  re  Connelly  (C. 
C.  1823)  Fed.  Gas.  No.  3,111. 

A  subsequent  proceeding  in  bank- 
ruptcy for  the  sole  purpose  of  obtain- 
ing a  discharge,  to  which  a  prior  pro- 
ceeding bas  determined  tliat  the  bank- 
rupt is  not  entitled ;  presents  no  ground 
for  relief,  is  vexatious,  and  cannot  law- 
fully be  maintained.  Kunts  v.  Young 
(1904)  131  Fed.  719,  65  C.  0.  A.  477, 
12  Am.  Bankr.  Rep.  606:  In  re  Fiegeu- 
baum  (1908)  121  Fed.  69,  57  0.  C.  A. 
409.  9  Am.  Bankr.  Rep.  Et9S;  In  re 
KnSer  (1909)  168  Fed.  1021,  93  O.  a 
A.  671,  22  Am.  Bankr.  Rep.  289.  But 
compare  In  re  ClelT  (D.  C.  1901)  111 
Fed.  506,  7  Am.  Bankr.  Rep.  128.  And 
see  In  re  FarreU  <D.  G.  1871)  S  N.  B. 
R.  126,  Fed.  Cas.  No.  4,680,  as  to  a  new 
proceeding  in  bankruptcy  where  the 
discharge  was  formerly  refused  only  on 
the  ground  that  it  was  not  applied  for 
in  due  time.  See,  also.  Itlutheathat  v. 
Jones  (1906)  61  Fla.  396.  41  South. 
B33,  13  L.  E.  A.  (N.  8.)  629,  120  Am. 
St.  Rep.  181,  as  to  the  effect  of  failure 
on  the  part  of  creditors  to  raise  any 
objection  to  the  second  application  for 
discharge,  though  notified  thereof. 
This  rule  applies  where  the  bankrupt's 
application  tor  a  discharge  Id  the  ear- 
lier proceeding  was  dlBmissed  for  want 
of  prosecution.  Pollet  v.  Cosel  (1910) 
179  Fed.  488,  103  C.  G.  A.  68,  24  Am. 
Bankr.  Bep.  67& 

Although  the  question  of  a  diacbarga 
was  not  tried  or  determined  In  the 
first  proceeding,  the  'bankrupt's  failure 
to  apply  for  it  within  the  time  limited 
t*  BubBtanttally  equivalent  to  a  Judg- 
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ment  by  default  In  favor  ot  his  credi- 
tors, and  renders  the  question  ot  his 
right  to  receive  it  res  Judicata,  and  so 
will  constitute  suffident  ground  for 
refusing  to  discharge  Um  in  a  sub- 
sequent proceeding  in  bankruptcy,  at 
least  BO  far  as  concerna  the  debts  which 
were  provable  under  the  earlier  peti- 
tion, though  he  may  be  discharged  Id 
the  later  case  as  against  new  debts. 
Siebert  v.  Dahlberg  (1914)  218  Fed. 
793.  184  G.  C.  A.  460;  In  re  Bacon 
(1912)  193  Fed.  34,  118  C.  C.  A.  358, 
27  Am.  Bankr.  Bep.  736  (writ  of  error 
denied  in  Bacon  t.  Buffalo  Cold  Storage 
Co.  [1912]  225  D.  S.  701,  32  Sup.  Ct 
836,  56  L.  Ed.  1264) ;  KuntK  v.  Toung 
(1904)  131  Fed.  719,  65  C.  G.  A.  477. 
12  Am.  Bankr.  Rep.  506;  In  re  Richter 
(D.  O.  1911)  190  Fed.  905,  27  Am. 
Bankr.  Rep.  216;  In  re  Springer  (D. 
C.  1912)  199  Fed.  294,  29  Am.  Bankr. 
Hep.  96;  In  re  Westbrook  (D.  G.  1911) 
186  Fed.  414,  26  Am.  Bankr.  Rep.  181; 
In  re  Stone  (D.  C.  1909)  172  Fed.  947, 
23  Am.  Bankr.  Rep.  24;  In  re  Von 
Borriea  (D.  C.  1900)  168  Fed.  718.  21 
Am.  Bankr.  Bep.  849;  In  re  Weintranb 
(D.  0.  1905)  133  Fed.  1000,  13  Am. 
Bankr.  Bep.   711. 

An  order  refoaing  to  discbarge  a 
bankrupt  under  the  bankruptcy  act  of 
1867  does  not  estop  the  bankrupt  from 
applying  for  a  discharge  in  a  proceed- 
ing instituted  under  the  act  of  1898,  on 
the  same  facts  and  as  to  the  same 
debts.  In  re  Herrman  (1901)  106  Fed. 
987,  46  C.  C.  A.  77;  Id.  (D.  C.  1900) 
134  Fed.  666. 

A  judgment  denying  a  debtor  a  dis- 
charge from  a  debt  under  a  state  in- 
solvency law  is  not  an  adjudication  ot 
his  right  to  a  discharge  from  such 
debt  in  bankruptcy,  where  It  does  not 
appear  upon  what  grounds  the  judg- 
ment was  based.  In  re  Bybee  (D.  G. 
1903)  124  Fed.  1011,  10  Am.  Bankr. 
Bep.  761, 

The  provision  of  this  section  that  a 
discltarge  may  not  be  granted  to  a 
bankrupt  if  he  bas,  "in  voluntary  pro- 
ceedings, been  granted  a  discharge  in 
bankruptcy  within  six  years,"  has  no 
application  to  cases  in  which  a  dis- 
charge was  applied  for  before  its  enact- 
ment, but  it  applies  to  all  cases  in 
which  the  appticatiou  tor  discharge  is 
made  after  its  passage,  and  such  ap- 
plication does  not  expose  it  to  the  ob- 
jection ot  being  retroactive  legislation. 
In  re  Neely  (D.  O.  1904)  134  Fed.  667, 
12  Am.  Bankr.  Rep.  407;  In  re  Sea- 
bolm  (1906)  136  Fed.  144,  69  C.  C.  A. 
142,  14  Am.  Bankr.  Bep.  292,  The 
words  "in  voluntary  proceedings"  re- 
fer to  the  proceedings  in  which  the 
prior  discbarge  was  granted,  and  not 
to  the  proceedings  In  which  Uie  second 
discharge  Is  sought,  so  that  it  makes  no 
difference  tn  the  application  of  the  pro- 
vision whether  the  second  proceeding 
is  based  on  a  voluntary  or  an  involnn- 
tary   petition.     In   re   Seaholm   (1905) 
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I.  144,  69  0.  a  A.  142,  14  Am. 
Bep.  292;  In  re  Neely  (D.  a 
34  Fed.  667,  12  Am.  Bankr. 
T.  The  period  of  six  yeare  ia 
isBured  backward  from  the  ame 
hearing  on  the  application  for 
ind  discbarKB,  and  not  from  the 
the  commencement  of  the  aec- 
ceeding.  In  re  Haaae  (0.  C.  A. 
64  Fed.  1022,  21  Am.  Bankr. 
8:  In  re  Jordan  (D.  C.  1905) 
.  292,  15  Am.  Bankr.  Eep.  449; 
ttle  (1905)  137  Fed.  B21.  70  C. 
.05,  13  Am.  Bankr.  Bep.  640. 
re  Danphy  (D.  C.  1913)  206 
D,  30  Am.  Bankr.  Bep.  760. 


iditart.— An;  creditor  of  the 
t  who  ha«  a  provable  claim  is 
in  interest  and  entitled  to  op< 

<  application  for  discharge,  al- 
he  has  not  proved  hla  claim 
red  its  allowance.      In   re   Na- 

(D.  O.  1907)  150  Fed.  645,  10 
[ikr.  Rep.  56;  In  re  Frice  (D. 
)  96  Fed.  611,  2  Am.  Bankr. 
1;    In  re  Oroome  (D.  C.  18S0) 

464;     In   re   Murdock    (D.    G. 

N.  B.  R.  146,  Fed.  Gas.  No. 
[n  re  Shepard  (D.  C.  1868)  1 
{.  430,  Fed.  Cas.  No.  12,753; 
ook  (C.  C.  1843)  Fed.  Cas.  No. 
[n  re  Smith  (G.  C.  1871)  Fed. 
.  12,977;  In  re  Boutelle  (D.  C. 
ed.  Caa.  No.  1,705;  Haitun  r. 
.848)  2  Barb.  Ch.  (N.  Y.)  506. 
;  Taleott  v.  Friend  <1910)  179 
6,  103  C.  C.  A.  80,  24  Am. 
aep.  708.  But  in  that  caae  he 
ore  his  claim  or  it  mast  clearly 
ly  the  evidence  before  the  court 
is  really  a  creditor.  la  re  Bon- 
.  C.  1868)  2  N.  B.  E.  12B,  Fed. 
I.  1,705.  Specifications  of  ob- 
iled  by  one  not  shown  to  be  a 

should  state  facta  showing  how 
'  he  la  a  party  in  interest.     In 
y   <D.  C.  1904)   133  Fed.  572, 
Bankr.  Rep.  312. 
ion     t«     allowance     of     claim 

bankrupts  held  not  to  estop 
I  creditor  from  opposing  dis- 
for    omission    of   snch   liability 

financial  statement  on  which 
as  extended.     In  re  Wa^te   (D. 

223  Fed.  863. 
'ho  has  a  suit  pending  against 
:mpt  for  the  recovery  of  a  debt 
9  contested,  is  entided  to  op- 
le  application  for  discharge, 
the  claim  has  nob  been  proved 
bankruptcy  proceeding.  In  re 
(D.  C.  1905)  134  Fed.  764,  14 
ikr.  Rep.  249. 
ict  that  a  person  Is  named  as  a 

in  the  bankrupt's  schedule  Is 
aae   evidence   that   he   has  the 

<  appear  in  opposition  to  the 
e,  though  he  may  not  have 
is  claim.   Haley  t.  Pope  (1913) 


206  Fed.  266,  124  O.  G.  A.  330;  In 
re  Barrager  (D.  O.  1911)  191  Fed. 
247,  27  Am.  Bankr.  Rep.  366.    But  if 

the  bankrupt,  in  pursuance  of  an  ar- 
rangement with  a  creditor,  omits  the 
debt  from  his  schedule,  the  creditor 
will  not  be  permitted  to  object  to  the 
discharge,  at  least  on  the  ground  of 
such  omission.  In  re  Wbetmore  (D.  C. 
1869)   Fed.  Cas.  No.  17,508. 

The  term  "creditor,"  as  de scrip tive 
of  one  having  the  right  to  oppose  the 
discharge  in  the  character  of  a  party 
in  interest,  will  include  one  having  an 
equitable  claim  against  the  estate.  In 
re  Tebbetts  (C.  C.  1842)  Fed.  Cas.  No. 
13.817.  Or  a  claim  secured  by  a  mort- 
gage. In  re  Ely  (D.  0.  1843)  Fed. 
Caa.  No,  4.428.  Or  a  contingent  and 
nnligoidated  claim  which  for  that  rea- 
Bon,  is  not  provable  in  the  bankruptcy 
proceeding.  Ei  parte  Traphagen  (D. 
C.  1842)  Fed.  Cas.  No.  14,140.  Or  a 
debt  barred  by  the  statute  of  limita- 
tions at  the  time  when  the  creditor 
filed  his  specification  of  objections.  In 
re  WeBtbrook  (D.  C.  1011)  186  Fed. 
414,  26  Am,  Bankr.  Rep.  181. 

Opposition  cannot  be  made  by  a  cred- 
itor whose  claim  is  not  provable  in  the 
bankruptcy  proceedings  or  Is  of  such  a 
character  that  It  would  not  be  affected 
by  the  discharge.  In  re  Nathanson  (D. 
O.  1907)  155  Fed.  645,  19  Am.  Bankr. 
Bep.  06.  A  claim  which  is  illegal  does 
not  constitute  the  holder  a  creditor  for 
this  purpose,  but  If  the  bankrupt  has 
allowed  it  to  be  filed  and  proved,  with- 
out objection,  he  will  be  estopped  to 
deny  the  standing  of  the  creditor  when 
the  question  of  his  discharge  comes 
up.  In  re  A.  B.  Carton  &  Co,  (D.  O. 
1906)  148  Fed.  63,  17  Am.  Bankr.  Rep. 
843. 

Where  tbe  creditor  is  a  corporatinn, 
its  stockholders  sre  not  parties  in  in- 
terest in  such  sense  as  to  be  entitled 
individually  to  oppose  the  bankrupt's 
discharge.  In  re  Tallmadee  (D.  C. 
1842)  Fed.  Cas.  No.  13,788.  Where 
a  partnership  which  had  proved  a  claim 
against  the  estate  is  afterwards  dis- 
solved, without  any  disposition  being 
made  of  the  claim  as  between  the  part- 
ners, neither  of  them  can  maintain  op- 
position to  the  bankrupt's  discharge 
without  showing  affirmatively  that  all 
consent.  In  re  Hendriok  fD,  C.  1906) 
143  Fed.  647,  16  Am.  Bankr.  Rep.  21S. 

Where  the  ground  of  opposition  is 
fraud  on  tbe  part  of  the  bankrupt,  or 
concealing  property,  or  obtaining  cred- 


falsf 


the 


right    I 


oppose  the  discbarge  is  not  confined 
to  the  person  defrauded,  hat  objection 
may  be  made  by  any  other  creditor  or 
party  in  interest.  In  re  Kretc  (D.  C. 
1914)  212  Fed.  784;  In  re  A.  B.  Car- 
ton 4  Co,  (D.  C.  1906)  148  Fed.  63, 
17  Am.  Bankr.  Rep,  343;  In  re  Harr 
(D,  C.  1906)  143  Fed.  421,  16  Am. 
Bankr.  Rep,  213. 
The  right  of  creditors  to  oppose  tbe 
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bankrupt's  discharge  on  the  ground  of 
alleged  fraudulent  transactions  does 
not  depend  on  their  having  taken  any 
legal  proceedings,  through  the  trustee 
or  otherwise,  to  recover  the  property 
affected.  In  re  Hirsch  (D.  C.  1899) 
96  Fed.  468,  2  Am.  Bankr.  Rep.  716. 

5.  Estoppel  of  oreditors.— A  creditor 
will  be  estopped  from  setting  up  in 
opposition  to  the  bankrupt's  application 
for  discharge  matters  which  have  al- 
ready been  litigated  between  them  to 
final  decree  in  a  state  court,  the  de- 
cision therein  having  been  adverse  to 
the  contention  of  the  creditor.  In  re 
Antisdel  (D.  C.  1878)  18  N.  B.  R,  289, 
Fed.  Cas.  No.  490.  And  a  similar  es- 
toppel is  raised  against  a  creditor  who 
participated  in  a  previous  general  as- 
signment by  the  bankrupt,  to  the  ex- 
tent of  ratifying  it  and  taking  meas- 
ures under  it  to  secure  his  claim,  or  ac- 
cepting a  preference  which  it  gave  him. 
In  re  Jones  (D.  0.  1875)  12  N.  B.  R. 
48,  Fed.  Cas.  No.  7,452;  In  re  Schuy- 
ler (D.  0.  1809)  Fed.  Cas.  No.  12,494. 
But  the  mere  acceptance  of  a  dividend 
under  such  an  assignment  will  not  es- 
top the  creditor  if  he  had  no  power  to 
dissent  from  the  assignment  or  to  re- 
pudiate or  avoid  it  In  re  Kraft  (D.  C. 
1880)  3  Fed.  892. 

A  creditor  may  be  estopped  from  set- 
ting up  in  opposition  to  the  discharge 
a  false  financial  statement  made  by 
the  bankrupt,  and  on  which  he  ob- 
tained credit  from  such  creditor,  where 
the  creditor  has  expressly  waived  the 
fraud,  by  admitting  in  writing  that  any 
inaccuracies  in  the  statement  were  in- 
advertent and  without  wrongful  intent 
In  re  Russell  (1910)  176  Fed.  263,  100 
C.  C.  A.  77,  23  Am.  Bankr.  Rep.  850. 

6.  Trustee  in  bankruptoy*— The  trus- 
tee in  bankruptcy  derives  his  right  to 
contest  a  bankrupt's  application  for 
discharge  from  the  creditors,  and  has 
no  authority  to  object  unless  author- 
ized by  them.  In  re  Hockman  (D.  C. 
1912)  205  Fed.  330,  80  Am.  Bankr. 
Rep.  921. 

When  the  trustee  has  obtained  an- 
thofity  from  the  creditors,  neither  the 
referee  nor  the  court  has  power  to 
withhold  from  him  the  right  to  file  ob- 
jections, or  to  prescribe  as  conditions 
to  its  exercise  that  no  expense  shall  be 
imposed  on  the  estate  or  that  it  shall 
not  delay  settlement  beyond  a  stated 
time.  In  re  Churchill  (D.  0.  1912)  197 
Fed.  114,  28  Am,  Bankr.  Rep.  603. 

The  requirement  of  the  statute  that 
authority  to  the  trustee  to  file  objec- 
tions must  be  given  at  a  meeting  of  the 
creditors  called  for  that  purpose  is 
satisfied  if  the  authority  is  given  at  a 
n^eeting  called  by  the  referee:  it  is  not 
necessary  that  the  judge  should  issue 
the  call  and  hold  the  meeting,  or  that 
he  should  specially  authorize  such  call 
and  meeting.  In  re  Reiff  (D.  C.  1913) 
205  Fed.  ."^99,  29  Am.  Bankr.  Rep.  763. 
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111.  GROUNDS   FOR    REFUSAL   OF 
DISCHARGE 

7.  Existence  of  statvtory  groundsw— 

The  precedent  conditions  having  been 
complied  with,  the  grant  or  refusal  of 
a  discharge  does  not  rest  in  the  dis- 
cretion of  the  judge,  but  the  applicant 
is  entitled  to  a  discharge  as  a  matter 
of  right,  unless  he  is  found  guilty  of 
some  one  of  the  prescribed  acts  or 
omissions.  In  re  Marshall  Paper  Co. 
(1900)  102  Fed.  872,  43  C.  C.  A.  38,  4 
Am.  Bankr.  Rep.  468. 

The  court  is  without  jurisdiction  un- 
less there  are  dischargeable  debts,  and 
where  the  only  claims  listed  by  a  bank- 
rupt, or  filed,  are  stated  in  his  schedule 
to  be  disputed,  and  are  in  fact  in  liti- 
gation, the  court  has  no  power  to  grant 
him  a  discharge.  In  re  Gulick  (D.  O. 
1911)  190  Fed.  52,  26  Am.  Bankr.  Rep. 
632. 

A  discharge  can  be  refused  only  on 
one  or  more  of  the  specific  grounds 
mentioned  in  the  statute,  not  on  ac- 
count of  any  acts  or  conduct  on  the 
part  of  the  bankrupt,  however  repre- 
hensible, which  do  not  clearly  come 
within  the  words  of  the  law.  Wood- 
ruff v.  Cheeves  (1901)  105  Fed.  601, 
44  C.  C.  A.  631,  5  Am.  Bankr.  Rep. 
296;  Strause  v.  Hooper  (D.  C.  1901) 
105  Fed.  590,  5  Am.  Bankr.  Rep.  225; 
In  re  Clark  (D.  C.  1868)  3  N.  B.  R 
16.  Fed.  Cas.  No.  2,800;  In  re  ElUott 
(D.  C.  1868)  2  N.  B.  R.  110.  Fed.  Cas. 
No.  4,391.  But  in  a  base  where  the 
bankrupt's  financial  transactions  show- 
ed that  his  financial  difficulties  were  the 
result  of  suspicious  and  fraudulent 
dealings,  and  he  had  been  guilty  of 
gross  misrepresentations  as  to  his  sol- 
vency, and  his  assets  in  bankruptcy 
were  purchased  by  a  pawnbroker,  who 
at  once  installed  the  bankrupt  as  man- 
ager of  the  business,  with  the  same 
apparent  control  thereof  as  before,  the 
court  held,  with  severe  animadversions, 
that  the  bankrupt  was  not  entitled  to  a 
discharge.  In  re  MUler  (D.  C.  1905) 
135  Fed.  591,  14  Am.  Bankr.  Rep.  329. 

The  specified  grounds  for  denying  a 
discharge  are  not  in  the  nature  of  of- 
fenses or  forfeitures  of  the  right  to 
a  discharge,  but  are  rather  in  the  na- 
ture of  violations  of  conditions  pre- 
cedent. In  re  Seeley  (D.  C.  1879)  19 
N.  B.  R,  1,  Fed.  Cas.  No.  12.628. 

It  is  not  sufficient  ground  for  refusing 
to  discharge  the  bankrupt  that  he  mis- 
used and  wasted  his  estate  before  the 
filing  of  the  petition.  In  re  Rogers  (D. 
C.  1870)  Fed.  Cas.  No.  12,001.  Or 
that  his  petition  was  filed  merely  for 
the  purpose  of  defeating  the  claims  of 
the  judgment  creditor  who  objects.  In 
re  Taylor  (D.  C.  1911)  188  Fed.  479, 
26  Am.  Bankr.  Rep.  143.  But  the 
court  is  not  obliged  to  grant  a  dis- 
charge to  a  bankrupt,  knowing  at  the 
time  that  facts  exist  which  would  ren- 
der such  discharge  revocable  for  fraud 
had  they  first  come  to  light  after  it 


BANKRUPTOX  <t  14} 


icatioD  lor  diacharge  ia  an  ia- 

proceediog.  in  wlticb  juria- 
id  the  volifUty  of  the  prior 
(E  are  not  involved.  In  re 
D.  C.  1910)  173  Fed.  243,  24 
:r.  Rep.  QJl.    And  a  discharge 

denied  on  account  of  an  ii' 

in  the  former  proeeedinga, 
in  error  in  the  flame  of  the 
in  giving  notices  to  creditors, 
ind  (C.  C.  A.  1909)  175  Fed. 
I.  Bankr.  Bep.  106. 
arge  cannot  be  denied  to  a 
because  he  has  violated  a 
itatute  of  the  state  not  de- 
the  particalai  offenaea  made 
)  by  the  bankriiptcT  act  In 
Ian  (D.  C.  1913)  204  Fed. 
m.  Bankr.  Rep.  325.  Nor  be- 
the  alleged  offense  of  larceny, 
1  as  bailee,  committed  b;  tbe 
against  the  objecting  creditor 
L  a  year  before  the  petition  la 

re  WoU  (D.  C.  19081  159 
20  Am.  Bankr.  Rep.  304. 
ive  a  bankrupt  of  bis  right  to 
;e.  It  is  not  necessarf  tbat  he 
:  been  convicted  of  one  of  the 
numerated  in   tbe  act,  but  it 

if  it  is  shown  by  clear  and 
;  evidence  that  he  has  been 
luch  offense.  In  re  Shear  (D. 
201  Fed.  460.  29  Am.  Bankr. 

Id  re  George   (D.  C.  1860) 
No.  5,325. 
:tionB   making   the   offense   of 

and  fraudulently  making  a 
by  the  bankrupt  in  the  bank- 
oceedingB,  in  respect  to  his 
a  ground   for  denj-ing  him  a 

do  not  extend  to  previous 
'  traDBBctioos  which  are  mere- 
lent  as  to  creditors  and  not 
linal.     Fellows  v.  Freud  en  thai 

1900)  102  Fed.  731,  4  Am. 
■p.  490.  And  see  In  re  Warue 
82)  10  Fed.  377. 
inlty  of  a  bankrupt,  though  it 
nted  his  examination  by  the 
and  still  continues,  is  not  a 
I  discharge,  as  it  is  not  one 
luuds  specified  for  refusing  a 
and  especially  in  view  of  the 
the  atatute  provides  that  the 
f  a  bankrupt  shall  not  abate 
edings,  but  the  same  shall  be 

and  concluded  in  the  same 
10  far  SB  possible,  as  if  in- 
i  not  supervened.  In  re  Mil- 
1904)  133  Fed,  1017,  13  Am. 
ep.  345. 

:  of  Jnrisdiotlon,— Where  an 
on  in  bankruptcy  has  been 
e,   npon  a   petition    sufficient 

face,  and  witbout  any  chal- 
he  jurisdiction  of  the  court,  It 
id  conclusive,  not  only  in  col- 
aceedings,  but  also  In  the  fur- 
(edings  in  the  same  case,  and 

nut  been  appealed  from,  re- 
c   set  aside,  creditors   caanot 


oppose  the  bankrupt's  appUcatioD  (or 
discharge  on  the  ground  of  an  original 
want  of  Jurisdiction  over  him.  In  re 
Cllsdel  (D.  C.  1900)  101  Fed.  246,  4 
Am.  Bankr.  Rep.  95;  In  re  Goodale  (D. 
C.  1901)  109  Fed.  783,  6  Am.  Bankr. 
Rep.  493;  In  re  Walratb  (D.  C.  1910) 
175  Fed.  243,  24  Am.  Bankr.  Rep.  541 ; 
In  re  Ivea  (C.  C.  1879)  19  N.  B.  R.  97. 
Fed.  Cas.  No.  7,115.  And  see  In  re 
Tinker  (D.  a  1900)  99  Fed.  79.  3 
Am.  Bankr.  Rep.  680. 

Objections  on  the  ground  of  a  want 
of  JuTisdictlon  cannot  be  made  by  a 
creditor  who  has  recogniied  the  validity 
of  the  adjudication  by  filing  and  proV' 
ing  his  claim,  participating  in  the  elec- 
tion of  a  trustee,  aud  sharing  in  the 
distribution  of  tbe  estate.  In  re  Mason 
(D.  C.  1900)  99  Fed.  256,  3  Am.  Bankr. 
Rep.  S90. 

fl.  Tranaactlsna  prior  to  eiaotmsnt  or 
bankruptcy  law.^A  discharge  in  bank- 
ruptcy cannot  be  refused  oa  account  of 
acts  or  omisaionB  occurring,  or  tranaac- 
tioDs  completed,  before  the  enactment 
of  the  bankruptcy  law,  although  the 
same  things  would  have  constituted 
good  grounds  of  opposition  to  the  dis- 
charge if  done  after  the  statute  came 
Into  force,  for  the  contrary  cons trac- 
tion would  give  the  act  an  ez  post 
facto  operation,  or  at  least  make  it 
obje<*tlonabIy  retrospective.  In  re 
Goodale  (D.  C.  1901)  109  Fed.  783,  6 
Am.  Bankr.  Rep.  493;  In  re  Webb  (D. 
C.  1899)  98  Fed.  404,  3  Am.  Bankr. 
Rep.  38fl;  Paiton  v.  Scott  (1902)  66 
Neb.  38S,  92  N.  W.  611;  Schreck  v. 
Hanlon  (1905)  74  Neb.  264.  104  N.  W. 
193;  In  re  Webb  (D.  C.  1809)  2  Nat 
Bankr.  News,  11;  In  re  Moore  [D.  C. 
1668)  Fed.  Cas.  No.  9.751;  In  re  Keef- 
er  (D.  C.  1870)  4  N.  B.  R.  389,  Fed. 
Cas.  No.  7.636. 

The  failure  of  the  bankrupt  to  keep 
proper  books  of  account  or  records 
from  which  his  financial  condition  could 
be  known,  or  his  wrongful  acts  in  con- 
cealing, destroying,  or  mutilating  such 
books  or  records,  will  not  warrant  tbe 
court  in  refusing  to  grant  him  a  dis- 
charge, unless  such  omission  or  offense 
occurred  since  the  date  of  the  enact- 
ment of  the  bankruptcy  law.  In  re 
Man  (D.  C.  1000)  102  Fed.  676.  4 
Am.  Bankr.  Rep.  521;  In  re  Phillips 
(D.  C.  1900)  98  Fed.  844,  3  Am.  Bankr. 
Rep.  642;  In  re  Dews  (D.  C.  1899)  96 
Fed.  181,  2  Am.  Bankr.  Rep.  483;  In 
re  Carmichael  (D.  C.  1899)  90  Fed. 
594,  2  Am.  Bankr.  Bep.  816;  In  re 
Holmsn  (D.  G.  1899)  02  Fed.  612,  1 
Am.  Bankr.  Rep.  600;  In  re  Hirach 
(D.  C.  1899)  06  Fed.  468,  2  Am.  Bankr. 
Bep.  715:  In  re  Shorer  (D.  C.  1801)) 
06  Fed.  90,  2  Am.  Bankr.  Rep.  105; 
In  re  Stark  (D.  C.  1890)  96  Fed.  8S. 
2  Am.  Bankr.  Rep.  785 ;  In  re  Lieber 
(D.  C.  1899)  2  Nat.  Bankr.  News,  21; 
In  re  Friedberg  (D.  C.  1879)  10  N.  B. 
R.  302,  Fed,  Cas.  No.  5,116. 

As  to  the  offense  of  concealing  prop- 
erty  from  his  trustee   "white   a  bank- 
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rupt,"  it  is  held  that  the  act  of  con- 
cealment may  be  continuous,  and  that 
if  a  concealment  of  goods  or  money  is 
begun  before  the  enactment  of  the 
bankruptcy  law,  with  intent  to  defraud 
creditors,  and  is  continued  after  the 
adjudication  of  bankruptcy,  by  failure 
to  list  It  in  the  schedule  or  to  disclose 
it  to  the  trustee,  it  is  a  concealment 
from  the  trustee  "while  a  bankrupt," 
within  the  meaning  of  the  statute,  and 
ground  for  refusing  a  discharge.  In  re 
Jacobs  &  Verstandig  (D.  G.  1906)  147 
Fed.  797,  17  Am.  Bankr.  Rep.  470; 
In  re  Quackenbush  (D.  G.  1900)  102 
Fed.  282,  4  Am.  Bankr.  Rep.  274. 

10.  Purchasing  consent  of  creditor^— 

Although  a  creditor  whose  assent  to 
the  discharge  of  the  bankrupt  has  been 
corruptly  procured  is  estopped  from 
afterwards  setting  up  the  fraud  as  a 
ground  of  opposition  to  the  discharge, 
yet  other  creditors,  on  learning  of  the 
fraud,  may  object  on  that  ground.  In 
re  Bright  (D.  G.  1881)  9  Fed.  491. 
The  fact  of  bribery  being  established, 
it  is  no  defense  to  say  that  the  assent 
of  that  creditor  was  not  necessary.  In 
re  Dougless  (D.  G.  1882)  11  Fed.  403. 

A  promise  by  a  debtor  to  pay  his 
creditor  "all  he  ever  owed  him  when  he 
got  able,"  on  condition  that  he  would 
assent  to  his  discharge  in  bankruptcy, 
constitutes  a  pecuniary  consideration  or 
obligation  sufficient  to  defeat  the  right 
of  the  bankrupt  to  be  discharged.  In 
re  Ekings  (D.  G.  1881)  6  Fed.  170. 
But  this  rule  does  not  apply  to  a  pay- 
ment by  the  bankrupt  of  the  fees  of  an 
attorney  and  of  a  notary  and  the  regis- 
ter in  making  proofs  of  claims  against 
his  estate,  though  his  only  motive  in  so 
doing  was  to  obtain  the  consent  of  the 
creditors  to  his  discharge.  In  re  Sven- 
son  (G.  G.  1879)  Fed.  Gas.  No.  13,659. 

If  the  bankrupt  pays  money  to  a 
creditor  to  induce  him  to  forbear  op- 
position to  the  discharge,  or  procures 
the  buying  up  of  the  creditor's  claim  for 
the  like  purpose,  and  the  creditor  knows 
whence  the  money  comes  and  its  pur- 
pose, not  only  is  the  creditor  guilty  oi 
the  offense  denounced  by  the  statute, 
but  the  bankrupt  also  is  guilty  as  a 
participant  therein,  and  this  is  ground 
for  refusing  to  grant  the  discharge. 
In  re  Luftig  (D.  G.  1905)  162  Fed.  322, 
15  Am.  Bankr.  Rep.  773.  And  see  In 
re  Sanborn  (D.  G.  1904)  131  Fed.  397, 
12  Am.  Bankr.  Rep.  428. 

11.  Fraodulont  or  preferential  trans- 
fersw— ^The  provision  of  this  section  re- 
quiring the  refusal  of  a  discharge  to  a 
bankrupt  who  has  transferred,  etc.,  any 
of  his  property,  with  intent  to  defraud 
creditors,  is  to  be  strictly  construed, 
and  a  fraudulent  conveyance  of  prop- 
erty will  not  affect  his  right  to  a  dis- 
charge unless  strictly  within  the  stat- 
ute. Ashley  v.  Robinson  (1856)  29 
Ala.  112,  65  Am.  Dec.  387. 

The  making  of  such  fraudulent  con- 
veyance is  immaterial  with  respect  to 
the  bankrupt's  discharge  unless  it  was 
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made  within  the  four  months  before  the 
filing  of  the  petition  in  bankruptcy. 
In  re  Schickerling  (G.  G.  A.  1913)  204 
Fed.  592,  80  Am.  Bankr.  Rep.  312; 
In  re  Jacobs  (D.  G.  1906)  144  Fed. 
868,  16  Am.  Bankr.  Rep.  482;  In  re 
Brumbaugh  (D.  G.  1904)  128  Fed.  971, 
12  Am.  Bankr.  Rep.  204;  In  re  Wake- 
field (D.  G.  1913)  207  Fed.  180,  81 
Am.  Bankr.  Rep.  42;  In  re  Hennebry 
(D.  G.  1913)  207  Fed.  882.  Otherwise 
in  the  case  of  an  instrument  which  must 
be  recorded  to  be  effective,  and  which 
was  recorded  within  the  four  months, 
though  executed  some  time  before.  In 
re  McKane  (D.  G.  1907)  155  Fed.  674, 
19  Am.  Bankr.  Rep.  621. 

To  bar  the  discharge  on  this  ground, 
there  must  have  been  a  fraudulent  in- 
tent on  the  part  of  the  bankrupt.  Pir- 
vitz  V.  Pithan  (G.  G.  A.  1912)  194  Fed. 
403,  27  Am.  Bankr.  Rep.  621.  An  in- 
tention to  dispose  of  his  property  in 
such  a  way  as  to  keep  it  beyond  the 
reach  of  his  creditors  is  an  intention 
to  hinder,  delay,  and  defraud  them,  and 
will  bar  the  discharge.  In  re  Nelson 
(D.  G.  1909)  179  Fed.  320,  23  Am. 
Bankr.  Rep.  37. 

Where  a  bankrupt,  within  foar 
months  prior  to  the  filing  of  a  bank- 
ruptcy petition,  sold  his  stock  of  mer- 
chandise, which  was  within  the  Rhode 
Island  bulk  sales  act,  and  to  avoid  giv- 
ing a  list  of  creditors  made  oath  that 
he  had  no  creditors  connected  with  his 
business,  which  was  false,  in  an  ob- 
^jection  to  his  discharge  on  the  ground 
that  he  had  transferred  his  property 
with  intent  to  defraud  his  creditors  will 
be  sustained.  In  re  De  Nomme  (D. 
G.  1914)  214  Fed.  671. 

A  preferential  payment  or  transfer 
of  property,  as  distinguished  from  a 
fraudulent  transfer,  though  it  may  be 
voidable  in  the  bankruptcy  proceed- 
ings, will  not  constitute  ground  for  re- 
fusing the  bankrupt's  discharge.  In  re 
Friedrich  (D.  G.  1912)  199  Fed.  193, 
28  Am.  Bankr.  Rep.  656;  In  re  Bouck 
(D.  G.  1912)  199  Fed.  453,  28  Am. 
Bankr.  Rep.  378;  In  re  Battle  (D.  G. 
1907)  154  Fed.  741,  19  Am.  Bankr. 
Rep.  40;  In  re  Maker  (D.  G.  1906)  144 
Fed.  503,  16  Am.  Bankr.  Rep.  340. 
And  see  In  re  Steed  (D.  G.  1901)  107 
Fed.  682,  6  Am.  Bankr.  Rep.  73. 

The  provision  of  Bankr.  Act  f  14b 
(4),  making  a  transfer  of  property  by 
a  debtor,  within  four  months  prior  to 
bankruptcy,  with  intent  to  hinder^  de- 
lay, or  defraud  his  (Creditors,  ground  for 
denying  a  discharge,  includes  two  class- 
es of  transfers:  First,  those  made 
with  actual  fraudulent  intent;  and,  sec- 
ond, those  where  from  the  terms  of 
the  agreement,  or  the  nature  of  the 
transaction  itself,  tiie  fraudulent  in- 
tent is  presumed  as  an  inference  of  law. 
But  a  bona  fide  transfer  of  property 
for  a  valuable  consideration  is  not  with- 
in the  provision,  although  it  may  in 
fact  hinder  and  delay  creditors,  or  re- 
sult in  a  preference;  the  statute  recog- 
nizing the  distinction  between  an  in- 
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lefraad  and  an  Intent  to  pre- 
;h  latter  Is  Dot  made  ground 
1  of  a  discharge.  In  re  Julius 
914)  217  Fed.  3,  133  C.  G.  A. 
L  A.  1915C,  89,  reveriing  de- 

C.  1913)  209  Fed.  371. 
le  and  transfer  by  the  mem' 
en  Iniolrent  mercantile  part- 
nithin  four  montha  prior  to 
cy  prooeedinga  against  them, 
eir  property  for  its  full  Taloe 
iwratioa  organized  by  frienda, 
e  not  creditors,  for  the  pur- 
making  the  purchase,  and  the 
>f  the  proceeds  in  the  hands 
loroey  to  be  used  in  discharg- 

indebtedness  as  far  as  pos- 
tbout  preference,   by   payment 

0  rata  share  to  each  creditor 
dd  accept  the  same  in  com- 
of  bis  claim,  was  not  a  trans- 
intent  to  hinder,  delay,  or  de- 
iditora,  which  barred  the  right 
rtners  to  a  discharge.    Id. 

a  broker  pledges  stock  which 
bands,  but  which  belougt  to  a 
,  as  security  for  a  loan  to 
It  Is  not  a  transfer   of  "his" 

with  Intent  to  defrand  cred- 
:Ji  aa  to  bar  his  dischsrge  In 
cy.  In  re  Jacob  Berry  &  Co. 
1906)    146   Fed.   623,   16   Am. 

lep.  aeo. 

reement  between  a  bankrupt 
rife,  by  which  he  undertook  to 
certain  property  to  her  as  a 
«,  but  which  waa  Toid  under 
if  the  state  for  waut  of  power 
arties  to  contract  with  each 
d  which  was  not  accompanied 
ictaal  transfer  or  removal  of 
irty,  which  ia  fact  passed  into 

1  of  the  trustee  in  bankruptcy, 
defeat  the  bai^rupt'a  right  to 

ge.  Id  re  Brown  (D.  C.  1905) 
383.  IS  Am.  Bankr.  Rep.  3G0. 

-e  Hedley    (D.  C.   1907)    156 

,  19  Am.  Bankr.  Hep.  409. 

its  made  to  a  creditor  from 
ime,  to  enable  the  bankrupt  to 
in  business,  and  to  induce  the 
Co  continue  supplying  material 
uslness,  and  which  do  not  re- 

assets  available  to  creditors, 
raudulent  in  this  sense.     In  re 
[>.  G.  1906)   144  Fed.  503,  10 
kr.  Hep.  786. 
It  of  $4,600  by  a  bankrupt  to 

witbin  foar  months  prior  to 
:y  in  settlement  of  a  debt  for 
aned  by  her  to  him  held  cot 
tr  or  concealment  made  with 
hinder,  delay,  or  defraud  cred- 
fts  to  bar  a  discharge  on  that 
In  re  Marcos  (1913)  203 
121  0.  C.  A.  393,  afflrming  or- 
Z.  1911)  192  Fed.  743. 
y  a  bankrupt  to  his  wife  and 

previous    to   the   bankruptcy, 

they  may  be  voidable  by  the 
do  not  necessarily  warrant 
sal  of  a  discharge.  In  re 
a.  G.  1882)  12  Fed.  4SL  But 
L  inaotvent  debtor,  just  before 
trupt(7,    so    manipulates    his 


property  as  to  get  It  Into  the  posses- 
sion and  apparent  ownership  of  his 
wife  or  children,  it  is  generally  such  a 
trauduleut  transfer  or  concealment  as 
will  prevent  him  from  obtaining  a  dis> 
charge.  In  re  Schenck  (D.  C.  1902) 
116  Fed.  664,  8  Am.  Bankr.  Rep.  727; 
In  re  Skinner  (D.  C.  1899)  97  Fed. 
190,  3  Am.  Bankr.  Hep.  163;  la  re 
Kemsler  (D.  G.  1899)  97  Fed.  194; 
In  re  Gldred  (D.  C.  1869)  8  N.  B.  R. 
266,  Fed.  Gas.  No.  4,328. 

12.  —  Conoluslvsnsss  of  prior  ■■•• 
dslon.— If  the  validity  of  a  transfer  of 
property  by  a  bankrupt  has  previously 
beeu  tried  and  determined  in  the  bank- 
ruptcy proceeding,  the  decision  will- be 
conclusive  on  that  question  on  subse- 
quent opposition  to  his  diBCbarge.  In 
re  Miller  (D.  C.  1905)  135  Fed.  591, 
14  Am.  Bankr.  Bep.  329. 

If  the  rights  of  third  persons  as  ad- 
verse claimants  are  Involved,  it  is  not 
proper  to  attempt  tbeir  determination 
in  such  a  collateral  proceeding  as  the 
statutory  bearing  on  the  bankrupt's  ap- 
plication for  discharge.  Fellows  v. 
Freudentbal  (1900)  102  Fed.  731,  42 
G.  G.  A.  607,  4Am.  Bankr.  Hep.  490. 

The  judgment  of  a  state  court,  in  s 
■nit  brought  by  the  bankrupt's  trustee, 
refusing  to  set  aside  a  transfer  of 
property  made  by  the  bankrupt  as 
fraudulent,  Is  coDclusive  on  the  credi- 
tors, and  they  cannot  thereafter  set 
up  the  same  transfer  as  a  ground  of 
opposition  to  the  discharge  of  the  bank- 
rupt In  re  Tiffany  (D,  C.  1906)  147 
Fed.  814.  17  Am.  Bankr.  Rep.  296: 
In  re  McOum  (D.  C.  1900)  102  Fed. 
743,  4  Am.  Bankr.  Bep.  459. 

13.  Crsitlon  of  fiduciary,  frauduleat, 
•r  tortlans  debts^-It  is  no  ground  for 
refusing  a  bankrupt's  application  for 
discharge  that  the  creditor  objecting 
thereto  holds  a  judgment  against  him 
for  willful  and  malicious  injury  tn 
property,  or  a  claim  founded  upon  the 
fraud  of  the  bankrupt,  or  for  obtaining 
property  by  false  pretenses,  or  for 
the  embeszlement  or  defalcation  of  the 
bankrupt  while  acting  as  an  officer  or 
in  any  fiduciary  capacity.  Such  debts 
will  not  be  released  by  the  discharge 
when  granted,  but  they  do  not  defeat 
the  bankrupt's  right  to  be  discharged, 
as  they  are  not  among  the  enumerated 
grounds  for  refusing  a  discharge.  In 
re  Garmichael  (D.  C.  1899)  96  Fed. 
594,  2  Am.  Bankr.  Rep.  816;  In  re 
Peacock  (D.  C.  1900)  101  Fed.  660,  4 
Am.  Bankr.  Hep.  136;  In  re  Gara  (D. 
C  1911)  190  Fed.  112,  26  Am.  Bankr. 
Rep.  673;  In  re  Rhutassel  (D.  C. 
1899)  96  Fed.  697,  2  Am.  Bankr.  Hep. 
607;  In  re  Mussey  (D.  G.  1900)  99 
Fed.  71,  3  Am.  Bankr.  Rep.  692;  In 
re  Black  (D.  0.  1899)  97  Fed.  493; 
In  re  Thomas  (D.  G.  1890)  92  Fed. 
913,  1  Am.  Bankr.  Rep.  516;  In  re 
Lieber  4D.  G.  1899)  2  Nat.  Bankr. 
News,  21;  In  re  Rosenfield  (D.  G. 
1868)  1  N.  B.  R.  676,  Fed.  Cas.  No. 
12,068;   In  re  Batbbone  <D.  O.  1868) 
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Fed.  Cas.  No.  11,680;  In  re  Tallman 
(D.  0.  1868)  Fed.  Gas.  No.  13,739; 
In  re  ElUot  (D.  O.  1868)  2  N.  B.  R. 
110,  Fed.  Cas.  No.  4,391;  In  re  Tracy 
(D.  G.  1868)  2  N.  B.  B.  298,  Fed. 
Cae.  No.  14,124. 

If  there  are  any  other  claims,  though 
they  may  be  inconsiderable  in  compari- 
son with  the  nondischargeable  debts, 
the  discharge  cannot  be  withheld.  In 
re  Brumbaugh  (D.  G.  1904)  128  Fed. 
971,  12  Am.  Bankr.  Rep.  204. 

In  a  case  where  the  only  debt  sched- 
uled against  the  bankrupt  was  a  judg- 
ment of  a  state  court,  and,  as  the  law 
then  stood,  it  was  doubtful  whether  or 
not  it  would  be  affected  by  the  dis- 
charge, the  court  held  that  it  had  ju- 
risdiction of  the  bankrupt's  applica- 
tion, and  would  grant  him  a  discharge 
if  he  was  otherwise  entitled  to  it,  leav- 
ing the  question  as  to  its  eWect  on  the 
judgment  to  be  determined  elsewhere 
and  in  a  more  appropriate  proceeding. 
In  re  Tinker  (D.  G.  1900)  99  Fed.  79, 
3  Am.  Bankr.  Rep.  580. 

14.    Concealment      of       property.— 

Though  there  may  haye  been  an  actual 
concealment  of  property  by  the  bank- 
ntpt,  it  is  not  ground  for  refusing  his 
discharge  if  it  was  not  willful,  but  the 
result  of  mere  accident  or  mistake.  In 
re  Gonn  (D.  G.  1901)  vl08  Fed.  525, 
6  Am.  Bankr.  Rep.  217;  In  re  De 
Leeuw  (D.  G.  1899)  98  Fed.  408,  3 
Am.  Bankr.  Rep.  418;  In  re  Pierce 
(D.  G.  1000)  103  Fed.  64,  4  Am.  Bankr. 
Rep.  554;  In  re  Boynton  (D.  G.  1882) 
10  Fed.  277;  In  re  Smith  (G.  G.  1871) 
13  N.  B.  R.  256,  Fed.  Gas.  No.  12,995; 
In  re. Scott  (D.  G.  1880)  11  Fed.  133. 
Failure  of  bankrupt  to  accoimt  for 
$385  received  four  years  before  bank- 
ruptcy, he  having  been  working  on  a 
salary  in  the  meantime  and  out  of  em- 
ployment a  part  of  ithe  time,  held  not 
to  justify  the  denial  of  a  discharge.  In 
re  Miller  (1914)  212  Fed.  920,  129  G. 
G.  A.  440,  reversing  decree  (D.  G. 
1913)  203  Fed.  170.  Refusal  of  bank- 
rupt to  assign  income  of  trust  fund  lia- 
ble to  creditors  under  Real  Property 
Law  N.  Y.  §  98,  held  not  ground  for  de- 
nying a  discharge.  In  re  Buchanan 
(1914)  219  Fed.  492,  135  G.  G.  A.  204, 
A  fraudulent  intent  to  conceal  prop- 
erty is  not  alone  sufficient  ground  for 
refusing  a  discharge,  but  there  must 
be  an  actual  concealment  or  withhold- 
ing of  assets  of  the  estate.  Vehon  v. 
Ullman  (1906)  147  Fed.  694,  V8  G.  G. 
A.  82,  17  Am.  Bankr.  Rep.  435.  There 
is  no  concealment  where  the  claim  is 
openly  made  that  the  property  in  ques- 
tion does  not  belong  to  the  bankrupt, 
but  to  another.  In  re  Marsh  (D.  G. 
1901)  109  Fed.  602,  6  Am.  Bankr.  Rep. 
537.  The  concealment  of  title  to  the 
property  may  be  urged  in  bar  of  the 
bankrupt's  discharge,  as  well  as  the 
hiding  from  view  of  the  property  it- 
self. In  re  Hussman  (D.  G.  1869)  2 
N.  B.  R.  437,  Fed.  Gas.  No.  6,951. 
Though   the  trustee  may  have  actual 
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knowledge  that  the  bankrupt  owns  cer- 
tain property  which  he  has  not  listed 
in  his  schedule,  it  is  none  the  less  con- 
cealed from  the  trustee  if  he  does  not 
know  where  the  property  is  or  how  to 
find  it  In  re  Beal  (D.  G.  1869) .  Fed. 
Gas.  No.  1,156. 

The  act  of  concealment  may  be  con- 
tinuous, and  a  bankrupt  who  hid  prop- 
erty, from  his  creditors  while  insolvent, 
though  more  than  four  months  before 
the  filing  of  the  petition,  is  not  entitled 
to  his  discharge  if  he  kept  the  same 
concealed  until  after  his  adjudication. 
Kaufman  v.  United  States  (1914)  212 
Fed.  613,  129  G.  G.  A.  149;  In  re 
James  (G.  G.  A.  1910)  181  Fed.  476, 
24  Am.  Bankr.  Rep.  288. 

To  constitute  the  offense  of  conceal- 
ing property  in  violation  of  section  29 
(post,  f  9613),  the  concealment  must 
have  been  made  after  the  filing  of  a  pe- 
tition, and  must  have  been  knowingly 
and  fraudulently  made.  In  re  Agnew 
(D.  G.  1915)  225  Fed.  650. 

It  is  necessary  that  the  property  con- 
cealed should  have  been  property  "be- 
longing to  his  estate  in  bankruptcy," 
and  creditors  objecting  to  the  discharge 
mast  show  that  the  property  in  ques- 
tion was  of  such  a  character  that  it 
would  constitute  assets  of  the  estate  in 
bankruptcy,  that  the  bankrupt  owned 
it  at  the  time  of  the  adjudication,  and 
that  it  was  then  in  his  possession,  or  at 
least  that  it  was  then  in  such  a  situa- 
tion that  he  could  have  claimed  it  for 
himself.  Vehon  v.  UUman  (1906)  147 
Fed.  694,  78  G.  G.  A.  82, 17  Am.  Bankr. 
Rep.  435;  In  re  Isaac  Prager  &  Son 
(D.  G.  1905)  134  Fed.  1006,  13  Am. 
Bankr.  Rep.  527;  In  re  Fritchard  (D. 
G.  1900)  103  Fed.  742,  4  Am.  Bankr. 
Rep.  609;  In  re  Locks  (D.  G.  1900) 
104  Fed.  783,  5  Am.  Bankr.  Rep.  136; 
In  re  Hirsch  (D.  G.  1899)  96  Fed.  468, 
2  Am.  Bankr.  Rep.  715.  See  In  re 
Fleishman  (D.  G.  1902)  120  Fed.  960, 
9  Am.  Bankr.  Rep.  557.  Property  ac- 
quired after  the  adjudication  belongs 
to  the  bankrupt  and  not  to  the  estate^ 
and  therefore  he  is  not  bound  to  dis- 
close it  In  re  Parish  (D.  G.  1903)  122 
Fed.  553,  10  Am.  Bankr.  Rep.  548. 
And  the  concealment  of  a  claim  against 
his  wife  on  account  of  a  gift  made  to 
her  several  years  before  his  bankrupt- 
cy, and  which  was  valid  as  to  him  and 
all  his  creditors  except  one,  who  might 
have  maintained  a  suit  to  set  it  aside, 
is  not  enough  to  forfeit  the  right  to  a 
discharge.  In  re  House  (D.  G.  1900) 
103  Fed.  616,  4  Am.  Bankr.  Rep.  603. 
Where  the  bankrupt  has  property  in 
his  possession  and  has  the  use  of  it  as 
his  own,  and  willfully  omits  it  from  his 
schedule  and  keeps  it  from  his  trustee, 
it  is  no  answer  to  a  charge  of  conceal- 
ment thereof  tiiat  the  property  belonged 
of  right  to  his  assignee  under  a  previ« 
ous  assignment  under  the  state  insol- 
vency law.  In  re  Beal  (D.  G.  1869) 
Fed.  Gas.  No.  1,156. 

If  the  bankrupt  was  a  member  of  a 
firm  (not  in  bankruptcy)  and  has  the 
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loiBeaaioD  of  joint  eatate  and 
[8  of  tbe  firm,  he  must  disdoae 
Ma  ludiTidual  trustee  in  bank- 
lo  re  Beal  (D.  C.  1866)  Fed. 
.  1,156.  So  if  be  baa  mluRled 
maDe7  witb  fauda  of  an  eatate 
1  he  is  adminiatrator.  be  muat 
baakruptpy  court  a  correct  and 
)le  account  of  hta  affairs,  so 
can  be  determined  what  prop- 
:>ngs  to  the  estate  iu  bankrupt- 
nntil  he  does  this  his  discharge 
vithheld.  In  re  Waltber  (D.  G. 
5  Fed.  941,  2  Am.  Bankr.  Rep. 

title  to  the  property  in  question 
upon  the  validity  of  a  certain 
mortgage  and  its  forecloaure, 
iBtion  win  not  be  determined 
Jy  on  the  application  for  dls- 
but  tbe  discharge  will  aot  be 
until  it  shall  bava  been  deter- 
1  a  proper  proceeding.  In  re 
(D.  0.  1908)  1«3  Fed.  428, 
Bankr.  Bep.  780. 
'  the  bankrupt,  after  haTing 
;>  his  schedules,  delivered  bia 
cbecka  to  the  trustee's  aon, 
ced  them  at  the  command  of 
I,  it  was  held  that  he  had  not 
d  them  from  bis  trustee.  In 
(D.  C.  1809)  174  Fed,  867,  23 


I.  414. 


lot  necessary  to  constitute  the 
y  ground  for  witbholdiog  the 
e  that  tbe  concealment  of  prop- 
lold  have  been  auecesaful.  It 
tbe  less  a  concealment  though 
erty  is  finally  discovered  by  the 
and  recovered  (or  tbe  benefit 
state.  In  re  Quackenbush  (D. 
I   102  Fed.  282,  4  Am.  Bankr. 

bankrupt  knowingly  and  Irand- 
onceala  asseta  from  bis  trustee 
fense  within  aection  29b  (post, 

tbongb  be  baa  disposed  of  it 
in  order  reQUiring   payment  to 
tee.    In  re  Stern  (D.  O.  1914) 
.979. 
anhrupt  cannot  obviate   objec- 

tbe  granting  of  his  discharge, 
Tound  of  his  having  concealed 
,  by  tbe  fact  that  he  listed 
>erty  on  his  schedule  after  it 
1  discovered  by  the  trustee  or 
itors.  In  re  Susaman  (D.  G. 
90  Fed.  111.  26  Am.   Bankr. 

inkrQpt*B  interest  In  a  bualneae, 
:3  under  a  will  or  a  trust,  bis 
in  an  insurance  policy,  or  other 
a  actioo,  may  constitute  asaets 
state,  and   he  "conceals"   such 

he  keeps  silence  in  relation  to 
mita  them  from  his  schedule, 
I  Be  evidence  concerning  them, 
les  tbat  tbey  do  not  exist  or  do 
[ig  to  him.  In  re  Bacon  (D.  C. 
OS  Fed.  S45.  30  Am.  Bankr. 
i;  In  re  Coben  (D.  0.  1912) 
,  188,  29  Am.  Bankr.  Bep.  698; 
wne  (D.  a.  1903)  122  Fed.  313, 
Bankr.  Bep.  284;    In  re   Otto 
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Bankr.  Rep.  SOB;  In  re  Wood  (D.  C. 
1900)  98  Fed.  972,  3  Am.  Bankr.  Bep. 
672;  In  re  Hammond  (D.  C.  1869) 
3  N.  B.  B.  273,  Fed.  Cas.  No.  C,999. 

It  is  not  tecbnically  a  concealment  of 
an  aaaet  if  tbe  bankrupt  liata  or  dia- 
dosea  it,  although  he  attempta  to  di- 
vert attention  from  it  by  pretending 
that  it  baa  only  a  nominal  value,  or  as- 
signs It  a  valua  much  below  its  actnal 
wortb  tn  tbe  market.  In  re  McBryde 
(D.  C.  1899)  99  Fed.  686.  3  Am.  Bankr. 
Rep.  729;  In  re  Semmel  (D.  C.  1902) 
US  Fed.  487.  8  Am.  Bankr.  Bep.  351. 

It  is  a  concealment  of  assets  if  tbe 
bankrupt  conducts  a  buaineas,  of  wliich 
be  la  tbe  real  owner,  in  the  name  of  bis 
wife  or  a  relative,  pretending  himself 
to  act  only  as  agent  or  manager.  In 
re  Miller  (1914)  212  Fed.  920.  129  G. 
G.  A.  440;  In  re  Freund  (D.  C.  1899) 
98  Fed.  81,  3  Am.  Bankr.  Rep.  418; 
In  re  Welch  (D.  0.  1899)  100  Fed. 
95,  3  Am.  Bankr.  Rep.  93;  In  re  Ratb- 
bone  (D.  a  1868)  1  N.  B.  R.  536,  Fed. 
Cas.  No.  11,583;  In  re  HiU  (D.  C. 
1868)  1  N.  B.  R.  431,  Fed.  Ca>.  No. 
8,483;  In  re  BaChbone  (D.  G.  1868) 
2  N.  B.  E.  260,  Fed.  Caa.  No.  11,581. 

In  order  to  establish  s  concealment 
of  assets  such  as  will  defeat  the  bank- 
rupt's right  to  a  discharge,  it  muat  be 
shown  that  the  property  in  fact  be- 
longed to  him  at  tbe  time  of  tbe  bank- 
ruptcy. Aad  if  it  bad  previously  been 
transferred  to  another,  the  transfer 
being  actual  and  not  merely  colorable 
and  such  as  to  place  the  property  be- 
yond tbe  reach  of  the  bankrupt,  the 
bankrupt's  omission  of  it  from  bis 
schedule  or  his  denial  tbat  be  owns  it 
Is  not  a  concealment  of  assets,  although 
tbe  transfer  would  be  voidable  at  the 
suit  of  creditors  or  of  tbe  trustee.  In 
re  Hammeratein  (1911)  189  Fed.  37. 
110  C.  G.  A.  472,  26  Am.  Bankr.  Rep. 
757;  In  re  Dancby  a904)  130  Fed. 
532,  65  0.  C.  A.  78.  11  Am.  Rankr. 
Rep.  511,  affirming  (D.  G.  1903)  122 
Fed.  688.  10  Am.  Bankr.  Rep.  527; 
Fielda  v.  Karter  (1902)  115  Fed.  9ri0, 
53  G.  C.  A.  432,  8  Am.  Bankr.  Rep.  351; 
In  re  Wermuth  <D.  C,  1910)  179  Fed. 
1009,  24  Am.   Bankr.   Rep.   78S. 

If  a  pretended  transfpr  was  colorable 
only  and  not  real,  and  the  property 
continues  to  be  held  for  the  benefit  of 
tbe  bankrupt  and  subject  to  his  con- 
trol, or  under  a  secret  trust  for  him, 
or  be  retains  a  secret  interest  in  it 
or  use  of  it,  it  continues  to  be  his 
property  In  such  sense  that  bia  failure 
to  disdoae  it  or  surrender  it  to  tbe 
trustee  will  constitute  a  concealraent 
of  assets.  In  re  nagy  (G.  C.  A.  1915) 
220  Fed,  665;  In  re  Graves  (D.  C- 
1911)  180  Fed.  847,  26  Am.  Bankr. 
Bep.  633;  Hudson  v.  Mercantile  Nat. 
Bank  (1902)  119  Fed.  346.  56  G.  C. 
A.  250,  9  Am.  Bankr.  Rep.  432;  In  re 
WUcoi  (1900)  109  Fed.  628,  48  C.  C. 
A.  567,  6  Am.  Bankr.  Bep.  362;  In 
re  Webb  (D.  C.  1899)  100  Fed.  65, 
S  Am.  Bankr.  Bep.  93;  Id  re  Holsteiu 
(D.  a  1802)  114  Fed.  794,  8  Am. 
rill971 
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Benkr.  Bep.  147;    In  re  Bemer  (D.  0. 

1900)  2  Nat.  Bankr.  Newer,  268:  lo 
re  Wakefieia  (D.  G.  1913)  207  Ted. 
ISO,  31  Am.  Bankr.  Bep.  42. 

Wbere  a  voluntary  bankrupt  dHimed 
to  have  no  seeetB.  but  it  appeared  that 
he  had  been  In  butriness  and  had  suc- 
ceaafallr  di  a  posed  of  three  different 
concerns  using  his  aiater  to  hold  the 
proceeds,  he  waa  not  entitled  to  a  dia- 
charse.  In  re  Miller  (D.  O.  1918)  203 
Fed.  170. 

Wbere  a  bankrupt  received  S2,000 
from  hii  brokers  shortly  before  bank- 
ruptcy, whtch  a  mount  he  concealed  and 
used  for  his  own  purposes  and  in  the 
name  of  bis  wife,  sach  concealmeDt 
constituted  ground  for  the  denial  of  a 
diacharge,  whether  the  money  was  bis 
or  wae  borrowed  from  his  brokers.  la 
re  De  Mauriae  (D.  C  1913)  206  Fed. 
868. 

The  concealment  by  a  bankrupt,  dar- 
ing the  four  moDths  preceding  the  filing  . 
of  the  petition,  of  the  fact  that  a  deed 
previously  executed  by  him  was  a  mort- 
gage, is  a  concealment  of  property, 
which  may  defeat  bis  discharge,  nnder 
Bankr.  Act,  f  14b(4).  In  re  White  (D. 
C.  1915)  222  Fed.  688. 

Facts  and  circumstances  showing  a 
fraudulent  concealment  of  assets  by  a 
bankrupt,  which  will  defeat  his  right 
to  a  dis^^harge,  must  be  proved  and  will 
not  be  deduced,  as  a  matter  of  doubt- 
fu)  inference,  from  other  facta  and  cir- 
cumstances. Id  re  Conn  <D.  G.  1901) 
108  Fed.  52S,  6  Am.  Bankr.  Bep.  217. 

Where  the  establisbed  facts  show 
a  very  large  sbrinkage  or  disappear- 
ance of  assets  within  a  short  period, 
sncb  assets  being  definitely  shown  to 
have  existed,  and  the  discrepancy  being 
too  great  to  be  accounted  for  by  the  or- 
dinary vicissitudes  of  business,  it  is  a 
fair  presumption  that  the  bankrupt  ia 
concealing  some  or  all  of  such  assets, 
and  this  presumption  he  must  overcome 
by  giving  a  credible  account  of  the  loss 
or  shrinkage,  and  if  be  falls  to  do  so, 
it  will  be  just  cause  for  refusing  to 
discharge  bim.  In  re  Coppleman  (D. 
0.  1913)  30  Am.  Baakr.  Bep.  414;  In 
re  Schwarti  (D.  C.  1912)  201  Fed. 
168,  28  Am.  Bankr.  Bep.  870;  In  re 
%mon  &  Sternberg  (D.  C,  1907)  161 
Fed.  507,  18  Am.  Bankr.  Bep.  204; 
In  re  Jacobs  &  Terstandig  <D.  C. 
1906)  147  Fed.  797,  17  Am.  Bankr. 
Bep.  470;  In  re  Boyden  (D.  0.  1904) 
132  Fed.  991,  IS  Am.  Bankr.  Bep.  269; 
In  re  Becker  (1901)  U2  Fed.  1020, 
50  C.  G.  A.  666:  In  re  Leslie  (D.  C. 
1903)  119  Fed.  406,  8  Am.  Bankr.  Rep. 
B61;  In  re  Gashman  (D.  C.  190(9  103 
Fed.  67,  4  Am.  Banfcr.  Bep.  326;  In  re 
Hoffman  <D.  C.  1900)  102  Fed.  979, 
4  Am.  Bankr.  Rep.  331;  Id  re  Morgan 
(D.  C.  1900)  101  Fed.  982,  4  Am. 
Bankr.  Bep.  402;  In  re  O'Osra  (D. 
C.  1S99)  97  Fed.  932,  8  Am.  Bankr. 
Bep.    349;     In    re    Grossman    (D.    C. 

1901)  111  Fed.  507,  6  Am.  Bankr.  Rep. 
Sia     Compare  In  r«  Lesser  (1902) 


114  F«d.  S3.  52  C.  0.  A.  31,  8  Am. 
Bankr.  Rep.  15.  And  see  Id  re  AUen- 
dorf  (D.  C.  1904)  129  Fed.  981,  12 
Am.  Bankr.  Rep.  320. 

IS.  Omisilont  in  tohwlDla  mnd  Hat  at 
eraditor*.,— If  a  bankrupt  knowingly,  in- 
tentionally, and  disbooestly  omits  from 
his  schedule  of  assets  property  which 
should  have  been  listed  therein  and 
tnrned  over  to  his  trustee,  and  swears 
to  the  schedule  thus  fraudulently  in- 
complete, he  is  guilty  both  of  conceal- 
ing property  from  his  trustee  and  of 
making  a  false  oath  in  a  proceeding  in 
bankruptcy,  and  on  both  grounds  for- 
feita  his  right  to  a  discharge.  Osborne 
T.  Perkins  (1901)  112  Fed.  127,  50  C. 
0.  A.  158.  7  Am.  Bankr.  Bep.  250;  In 
re  McCann  <D.  0.  1910)  179  Fed.  575, 
24  Am.  Bankr.  Rep.  789;  In  re  Guil- 
bert  (D.  G.  1909)  160  Fed.  149,  22  Am. 
Bankr.  Rep.  221;  In  re  Breiner  (D.  C. 
1904)  129  Fed.  166,  11  Am.  Bankr. 
B«p.  684:  In  re  BuUwinWe  <D.  C. 
1901)  111  Fed.  364,  6  Am.  Bankr.  Bep. 
756;  In  re  Semmel  (D.  C.  1902)  118 
Fed.  487,  9  Am.  Bankr.  Bep.  351;  In 
re  Lowenstein  (D.  C.  1899)  106  Fed. 
61:  In  re  Lewin  <D.  G.  1900)  103  Fed. 
852.  4  Am.  Bankr.  Bep.  636;  In  re 
Gammon  (D.  C.  1901)  109  Fed.  312,  6 
Am.  Bankr,  Rep.  482;  In  re  Wood  (D. 
C.  190O)  98  Fed.  972,  3  Am.  Bankr. 
Rep.  672;  In  re  Hoy  (D.  C.  1899)  96 
Fed.  400,  3  Am.  Bankr.  Rep.  37.  This 
is  the  case  where  he  makes  a  willfully 
false  statement  in  his  schedule  that  all 
bis  property  has  gone  into  the  posses- 
sion of  a  receiver  appointed  by  a  state 
court,  when  in  fact  he  has  property 
which  he  did  not  turn  over  to  the  ra- 
ceiver  nor  list  in  his  schedule.  In  re 
Lesser  (D.  G.  1901)  108  Fed.  205,  C 
Am.  Baokr.  Bep.  330. 

The  fact  that  the  bankrupt  amends 
his  schedule  and  Hits  the  omitted  prop' 
erty,  after  the  discovery  of  the  fact 
that  he  has  concealed  assets  and  made 
a  false  oath,  will  not  relieve  him  from 
the  consequences  of  his  original  fault 
nor  entitle  him  to  a  discharge.  In  re 
Breiner  (D.  C.  1004)  129  Fed.  155,  11 
Am.  Bankr.  Bep.  684. 

The  rule  applies  only  to  the  omission 
of  property  in  which  the  creditors  can 
claim  BD  interest  or  which  could  be 
mode  available  for  the  satisfaction  o( 
their  claims  through  the  bankruptcy 
proceedings.  In  re  Winchester  (D.  C. 
1907)  155  Fed.  605,  19  Am.  Bankr. 
Bep.  227.  And  hence  it  is  not  ground 
for  denying  the  discharge  that  the 
bankrupt  failed  to  place  any  valuation 
on  the  property  which  he  listed  and 
claimed  as  exempt.  In  re  Reed  (D.  C. 
1911)  191  Fed.  920,  26  Am.  Bankr. 
Rep.  286.  Or  did  not  specify  a  valu- 
able gold  watch  as  included  in  the  "per- 
sonal wearing  apparel"  which  he  claim- 
ed to  be  exempt  SeUers  v.  Bell  (1899) 
94  Fed.  SOI,  36  C.  C.  A.  502,  2  Am. 
Bankr.  Hep.  529.  Or  omitted  a  por- 
tion of  his  monthly  salary  as  a  public 
state  officer  whlcb  was  earned  bat  not 
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of  filing  the  pe  ti- 
re Dohert7  (D.  O.  1904)  186 
,  13  Am.  Bankr.  Rep.  649.  Of 
previoualf  traniferred  by  a 
ce  which  wag  valid  &■  Bgainst 
ugh  YOidable  at  the  suit  of 
.  In  re  Hennebry  (D.  C.  1913) 
882;  In  re  Crenshaw  (D.  C. 
Fed.  S32,  2  Am.  Bankr.  Rep. 
re  Wakefield  (D.  C.  1913)  207 
,  31  Am.  Bankr.  Rep.  42.  Or 
bich  he  gave  to  his  wife  ninp 
fore.  In  re  Howell  (D.  C. 
S  Fed.  594.  Or  property  which 
revioaaly  traasferred  to  acred- 
bom  it  had  been  pledged  bb  se- 
r  a  debt  ot  equal  or  greater 
In  re  Webb  (D.  C.  1899)  98 
,  3  Am.  Bankr.  Rep,  386. 
the  bankrupt  omits  from  his 
a  contract  under  which  he  was 
0  receive  money,  though  it  was 
r  BSsigned  to  auother,  and  waa 
isigued  to  the  amount  he  owed 
nee,  it  being  otherwise  treated 
uikrupt,  the  assignee,  and  the 
rty  thereto,  as  the  bankrupt'* 
this  amounts  to  a  false  oath 
his  discharge.  In  re  Semmel 
1902)  118  Fed.  487.  9  Am. 
ep.  351. 

enbdivision  b  (4)  of  this  sec- 
,  conveyance  b;  the  bankrupt 
rty  was  not  absolute,  bat  a 
ust  existed,  or  if  the  convey- 
.  in  fact  a  mortgage,  tha  fail- 
port  this  interest  by  the  bank- 
is  schedule  would  be  a  fraud- 
cealtnent  under  the  act,  which 
re  vent  a  discharge.  In  re 
i  (D.  C.  1913)  207  Fed.  180. 
pt  having  purchased  and  paid 
tock  of  a  corporation  largely 
ig  checks  on  funds  on  deposit 


led  the  same  in  bis  schedules 
iptcy,  it  was  no  answer  to  an 

to  his  discharge  for  alleged 
>nt  of  assets  and  because  of 
d  false  oath  to  bis  schedule 

corporation  was  purchased 
funds  of  his  wife.    In  re  Dia- 

G.  1913)  204  Fed.  13T. 

'  KROwlMlfle  and  rraudalnt 
-Tbe  mere  fact  that  the  bank- 
:ted  from  his  schedule  of  as- 

«rty  which  be  ought  to  have 
rein  ja  not  alone  sufficient  to 
ischarge.  To  constitute  such 
9  against  the  bankruptcy  Isw 
•arrant  tbe  court  in  retusiog 
privilege  of  a  discharge,  it 
Uier  be  made'  to  appesr  that 
ssion  was  made  with  a  clear 
ite  knowledge  on  his  part  of 
■nee  of  the  property  in  ques- 
of  the  nature  of  his  right  to  It 
It  in  it,  and  for  tbe  fraudulent 
)f  keeping  it  from  the  knowl- 
lis  trustee  and  the  creditors 
tnting  its  administration  as  a 
s  estate  in  bankruptcy.  Smith 
1  (1001)  111  Fed.  157,  49  C. 
,  7  Aid.  Bankr.  Rep.  4;   In  r« 


Baton  (D.  0.  1901)  110  Fed.  731,  fl 
Am.  Bankr.  Rep.  531;  In  re  SlingluE 
(D.  C.  1000)  106  Fed.  502;  Fellows  v. 
Freudenthal  (1900)  102  Fed.  731,  42 
G  O.  A.  eOT,  4  Am.  Bankr.  Hep.  490: 
In  re  Di»  Leenw  (D.  C.  1899)  98  Fed. 
408,  3  Am.  Bankr.  Rep.  418;  In  re 
Hirsch  <D.  C.  1899}  96  Fed.  4G8.  2 
Am.  Bankr.  Rep.  715;  In  re  Marsh  (D. 
C.  1000)  2  Nat  Bankr.  News,  593;  In 
re  Parker  (D.  C.  1888)  Fed,  Cai.  No. 
10,720;  In  re  Burk  (D.  0.  1868)  3  N. 
B.  R.  296,  Fed.  Css.  No.  2,156;  In  re 
Wyatt  (D.  C.  1868)  2  N.  B.  R.  288, 
Fed.  Gas.  No.  18,106;  In  re  Tebbetta 
(C.  C.  1842)  Fed.  Ca«,  No.  13,817;  Al- 
len T.  Hickling  (1882)  11  HL  App.  649. 

17. OihIhIob   by   mistake  or  by 

advlOB  of  aoBnssl.^rhe  omission  of  a 
bankrupt  to  include  particular  proper- 
ty in  his  schedule  of  assets  will  not  be 
ground  for  refusing  bis  application  for 
discbarge,  where  such  omission  was  not 
caused  by  a  fraudulent  intent  to  con- 
ceal the  property  from  his  trustee,  but 
waa  the  result  of  a  mistake  ot  law  or 
tact,  or  of  an  honest  though  erroneous 
beUef  that  he  had  no  available  interest 
in  the  property.  In  re  Morrow  (D.  0. 
1890)  97  Fed.  574,  8  Am.  Bankr.  Rep. 
263;  In  re  Crenshaw  (D.  C,  1899)  05 
Fed.  632,  2  Am.  Bankr,  Rep.  623;  In 
re  Frennd  (D.  C.  1809)  98  Fed.  81,  3 
Am.  Bankr.  Rep.  418;  In  re  Htiber,  1 
Nat.  Bankr.  News,  431;  In  re  Finan 
(D.  C.  1000)  2  Nat.  Bankr.  News,  872; 
In  re  Boynton  (D,  C.  1882)  10  Fed. 
277;  In  re  Smith  (0.  C.  1871)  13  N.  B. 

B.  256,  Fed.  Caa.  No.  12,995;  In  re 
Scott  (D.  C.  1880)  11  Fed.  133;  In  re 
Woodward  (D.  C.  1875)  Fed.  Gas.  No. 
18,001, 

A  discharge  should  not  be  refused  be- 
cause the  schedule  states  Chat  the  bank- 
rupt owns  a  half  interest  in  certain 
property,  when  the  truth  is  tiiat  he 
has  a  life  interest  in  the  whole  of  it, 
where  he  testifies  that  be  did  not  know 
exactly  what  his  interest  waa.  In  re 
Blalock  (D.  C.  1902)  118  Fed.  B79,  9 
Am.  Bankr.  Rep.  266. 

Bad  faith  will  liot  be  Inferred  because 
of  slight  understatements  and  over- 
statements of  debts,  which  practically 
counteract  esch  other.    In  re-Miner  (D. 

C.  1902)  114  Fed.  998,  8  Am.  Bankr. 
Rep.  248. 

Tbe  defense  or  excuse  of  mistake 
must  he  clearly  made  out,  and  cannot 
be  accepted  in  the  face  of  plain  facts, 
where  it  is  incredible  that  the  omission 
could  have  been  due  to  inadvertence. 
In  re  Royal  (D.  0.  1901)  112  Fed.  135. 
7  Am.  Baokr.  Rep.  106.  ' 

It  is  permissible  for  tbe  bankrupt  to 
show,  as  negativing  any  fraudulent  pur- 
pose on  his  part,  that  he  acted  under 
the  advice  of  his  counsel  in  omitting  to 
list  any  particular  item  of  property  in 
his  schedule.  In  re  Stafford  (D.  C. 
1915)  226  Fed,  127;  Klein  v,  PoweU 
(1000)  174  Fed.  640,  98  C.  C.  A.  394, 
23  Am.  Bankr.  Rep.  494;  In  re  Scho- 
fleld  (D.  C.  1906)  147  Fed.  862, 16  Am. 
(U199) 
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Bankr.  Rep.  824;  In  re  Neely  (D.  O. 
1904)  134  Fed.  667,  12  Am.  Bankr. 
Rep.  407;  In  re  Shenberger  (D.  G. 
1900)  102  Fed.  978,  2  Nat  Bankr. 
News,  783.  Bat  to  excuse  the  omis- 
sion on  this  ground,  it  is  necessary  to 
show  that  the  counsel's  advice  related 
to  matter  of  law  only,  that  there  was 
at  least  some  substantial  reason  in  law 
to  question  the  necessity  of  including 
the  property  in  the  schedule,  that  the 
bankrupt  stated  all  the  facts  to  his  at- 
torney fully  and  fairly,  and  that  the  ad- 
vice was  given  and  accepted  in  good 
faith.  Remmers  v.  Merchants'  Laclede 
Nat.  Bank  (1909)  173  Fed.  484,  97  C. 
G.  A.  490,  23  Am.  Bankr.  Rep.  78;  In 
re  BreitliDg  (1904)  133  Fed.  146,  66 
C.  C.  A.  212,  13  Am.  Bankr.  Rep.  126; 
In  re  Alleman  (D.  G.  1908)  162  Fed. 
693,  20  Am.  Bankr.  Rep.  745;  In  re 
Stoddart  (D.  G.  1902)  114  Fed.  486,  7 
Am.  Bankr.  Rep.  762;  In  re  Bemer 
(D.  G.  1900)  2  Nat.  Bankr.  News,  268; 
In  re  Headley  (D.  G.  1900)  2  Nat. 
Bankr.  News,  684. 

18.  -*-  Omission  of  proporty  with- 
out value.— The  bankrupt  should  not  be 
denied  a  discharge  on  account  of  the 
omission  from  his  schedule  of  items  of 
property  which  have  no  value,  or  could 
not  be  made  to  realize  anything  for  the 
creditors,  or  which  he  honestly  be- 
lieves to  be  worthless.  In  re  Le  Glaire 
(D.  G.  1903)  124  Fed.  654,  10  Am. 
Bankr.  Rep.  733;  In  re  Dews  (D.  G. 
1899)  96  Fed.  181,  2  Am.  Bankr.  Rep. 
483;  In  re  Bryant  (D.  G.  1900)  104 
Fed.  789,  5  Am.  Bankr.  Rep.  114;  Sel- 
lers V.  BeU  (1899)  94  Fed.  801,  36  0. 
G.  A.  502,  2  Am.  Bankr.  Rep.  529. 

A  fraudulent  concealment  of  proper- 
ty or  the  making  of  a  false  oath  can- 
not be  predicated  on  the  omission  from 
the  schedule  of  stocks  or  bonds  of  an 
insolvent  or  dissolved  corporation.  In 
re  McGrea  (G.  G.  A.  1908)  161  Fed. 
246,  20  Am.  Bankr.  Rep.  412;  In  re 
Eaton  (D.  G.  1901)  110  Fed.  731,  6 
Am.  Bankr.  Rep.  531.  Or  of  debts 
due  to  the  bankrupt  from  persons  who 
cannot  be  made  to  pay.  In  re  Pearce 
(D.  G.  1843)  Fed.  Gas.  No.  10,873.  Or 
a  leasehold  interest  in  realty  under  a 
yearly  lease,  where  there  is  nothing  to 
show  that  the  use  of  the  property  is 
worth  more  than  the  rent  In  re 
Hirsch  (D.  G.  1899)  97  Fed.  571,  3  Am. 
Bankr.  Rep.  344.  Or  an  option  to 
purchase  leased  premises  under  a  lease 
which  the  bankrupt  had  surrendered. 
In  re  Kolster  (D.  G.  1906)  146  Fed. 
138, 17  Am.  Bankr.  Rep.  52.  Or  a  con- 
tract to  purchase  land,  on  which  a  pay- 
ment equal  only  to  the  accrued  inter- 
est had  been  made,  and  which  the  ven- 
dor had  a  right  to  cancel  for  nonper- 
formance. In  re  Miner  (D.  G.  1902) 
114  Fed.  998,  8  Am.  Bankr.  Rep.  248. 
Or  a  small  amount  of  furniture,  which 
eventually  sold  for  $15,  there  being  no 
fraudulent  intent  to  conceal  it,  and  the 
key  to  the  room  containing  it  having 
been  turned  over  to  the  trustee.    Baker 
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T.  Bishop-Babcock-Becker  Go.  (G.  O. 
A.  1915)    220   Fed.   657. 

It  is  no  ground  for  refusing  a  dis- 
charge to  a  bankrupt  that  he  failed  to 
list  property  which  was  hypothecated 
or  pledged  for  its  ftill  value,  if  he  act- 
ed under  the  honest  belief  that  being 
so  pledged,  it  was  no  longer  his,  or 
was  not  worth  including.  In  re  Hirsch 
(D.  O.  1899)  96  Fed.  468,  2  Am.  Bankr. 
Rep.  715;  In  re  Hamilton  (D.  G.  1904) 
133  Fed.  823,  13  Am.  Bankr.  Rep.  333; 
In  re  Adams  (D.  G.  1900)  104  Fed.  72, 
4  Am.  Bankr.  Rep.  696. 

The  bankrupt  may  be  excused  for 
failing  to  list  a  small  sum  of  money  on 
deposit  with  a  person  who  has  a  claim 
against  him  of  equal  or  greater  amount. 
In  re  Miner  (D.  G.  1902)  114  Fed.  998, 
8  Am.  Bankr.  Rep.  248. 

19.  —  Omission  of  doubtfol  claims 
or  as80t8<— If  the  right  of  the  bankrupt 
to  a  particular  item  of  property,  or  his 
interest  in  it,  depends  on  the  solution 
of  doubtful  questions  of  law,  that  ia, 
if  there  is  substantial  reason  in  la^^ 
to  doubt  whether  the  property  should 
constitute  an  asset  of  his  estate  in 
bankruptcy  or  could  be  made  available 
for  creditors  through  the  medium  of  tbe 
bankruptcy  proceedings,  and  if,  for  this 
reason,  the  bankrupt  omits  to  list  it 
in  his  schedule,  it  cannot  be  said  that 
his  purpose  in  so  doing  was  fraudulent, 
and  therefore  he  should  not  be  refused 
his  discharge.  In  re  McGrea  (0.  G. 
A.  1908)  161  Fed.  246,  20  Am.  Bankr. 
Rep.  412;  In  re  Brumbaugh  (D.  G. 
1904)  128  Fed.  971,  12  Am.  Bankr.  Rep. 
204;  In  re  Gountryman  (D.  G.  1903) 
119  Fed.  639,  9  Am.  Bankr.  Rep.  572; 
In  re  Todd  (D.  G.  1901)  112  Fed.  315, 
7  Am.  Bankr.  Rep.  770;  In  re  McAdam 
(D.  G.  1899)  98  Fed.  409,  3  Am.  Bankr. 
Rep.  417;  In  re  Freund  (D.  G.  1899) 
98  Fed.  81,  3  Am.  Bankr.  Rep.  418; 
In  re  Webb  (D.  G.  1899)  98  Fed.  404, 
3  Am.  Bankr.  Rep.  386;  In  re  Dews 
(D.  G.  1899)  96  Fed.  181,  2  Am.  Bankr. 
Rep.  483. 

Where  the  question  whether  the 
bankrupt's  interest  in  his  grandfather's 
estate  was  vested  or  contingent  was 
difficult  of  solution,  and  the  bankrupt 
had  previously  been  advised  by  counsel 
that  he  had  no  interest  in  such  estate 
on  which  he  could  raise  money,  his 
failure  to  schedule  such  interest  as  a 
part  of  his  estate  in  bankruptcy  should 
not  preclude  his  right  to  a  discharge. 
Woods  V.  Little  (1905)  134  Fed.  229, 
67  G.  G.  A.  157,  13  Am.  Bankr.  Rep. 
742. 

In  another  case,  it  appeared  that  a 
testator  bequeathed  a  sum  of  money 
to  trustees,  in  trust  to  pay  the  income 
to  his  wife  during  her  life,  and  with 
power  to  her  to  dispose  of  the  principal 
by  will,  and  added  that,  in  default  of 
such  disposition  by  her,  "I  give  the  said 
trust  fund,  upon  her  decease,  to  my 
own  then  surviving  next  of  kin."  After 
the  death  of  the  testator,  his  son  was 
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I  bankrapt.  mod  thereafter  the 
■   wife    died,   taaving   ezerdsed 

er  of  appointment  by  bequsHth- 
tnnd  to  the  bankrupt  nncoudl- 
The  bankrupt  did  not  list  thiB 
'  in  his  schedule  of  aaseta,  nor 
surrender  it  to  hla  trustee.  It 
j  tbat,  in  view  of  the  doabttul 
s  of  law,  whether  the  bank- 
iterest  in  the  trnst  fund  at  the 
the  adjudicatloa  was  a  Tested 
such  as  would  pass  to  his  trut' 

whether  his  tiUe  thereto,  after 
ler's  decease,  waa  derived  from 

or  from  the  prior  will  of  his 
t  could  not  be  said  that  he  had 
gly  and  frauduleatly"  conceal- 
Ert;  from  his  trustee,  so  as  to 
lis  right  to  a  discharge.  In  re 
e  (D.  C.  1900)  99  Fed.  703,  3 
nkr.  Bep.  700. 

e  of  bankrupt  to  schedule  iu- 
!  trust  fund  liable  to  creditors 
teal  Property  Law  N.  Y.  |  98. 
:  ground  for  denying  discbarge, 
of  the  doubt  as  to  the  trustee's 

such  income.  In  re  Buchanan 
!19  Fed.  492,  135  C.  C.  A.  204. 
•  a  bankrupt  has  received  a 
rporting  to  convey  an  interest 

and  has  acted  upon  it  by  ob' 
a  loan  secured  by  a   raortgnge 

interest,  which  is  outstanding 
ime  of  the  adjudication  in  bank- 
he  faea  no  right  to  omit  the 
r  or  the  debt  from  his  schedule* 
theory  tbat  in  fact  the  convey- 
ited  no  interest  In  him,  that  be- 
latter  to  be  determined  by  the 
and  hia  entire  omission  of  any 

of  the  property  la  ground  for 

to  grant  him  a  discharge.  In 
y  (1904)  127  Fed.  538.  82  0.  a 

II  An.  Bankr.  Rep.  B39. 

—  Oailaalen   of   debta  or  orsd- 

Che  omission  of  creditors  from 
ledule  of  a  bankrupt  ii  not 
for  refusing  hie  discharge.  In 
>ck  (D.  C.  1002)  118  Fed.  679, 
iankr.  Hep.  286. 
e  a  bankrupt  at  the  time  of  hla 
ition  owed  certain  debts  to  his 
a,  which  were  not  scheduled 
;rred  to  in  a  written  statement 
)  obtain  credit,  the  existence  of 
ebUi  would  not  prejudice  the 
It's  right  to  discharge,  provid- 
creditora  would  release  the 
It  from  the  debts  or  consent 
By  be  scheduled  nunc  pro  tunc. 
[oaephe  (D.  C.  1913)  20fi  Fed. 

e  a  proposed  voluntary  bank- 
bo  has  no  property  except  such 
lempt,  borrows  a  small  sum  of 
to  pay  the  feea  and  coats  of  bis 
f,  just  before  filing  bis  pett- 
e  is  not  required  to  list  the 
BO  borrowed  in  his  schedule  of 
and  hia  omission  to  do  so  ia  no 
of  opposition  to  hia  application 
charge.  Sellers  v.  BeU  (1899) 
D.S.C<iiiP.'16-701 


94  Fed.  801,  SO  C.  a  A.  S02.  2  Am. 
Baokr.    Rep.   629. 

21.  False  oath  or  testlaiony^-It  U 
statutory  ground  for  refusing  to  dia- 
charge  a  bankrupt  it  he  ahall  have 
"made  a  false  oath  In,  or  in  relation 
to,  any  proceeding  in  bankraptoy." 
This  ofFepie  may  be  committed  b;  hia 
making  a  material  and  intentionally 
false  statement  in  hia  voluntary  peti- 
tion for  adjudication,  or  in  the  poverty 
affidavit  accompanying  iL  Sell  era  v. 
BeU  (1899)  94  Fed.  801,  36  G.  C.  A. 
C02.  2  Am.  Bankr.  Rep.  629.  Or  b; 
awearing  to  a  schedule  of  aaeeta  which 
is  false,  and  known  to  he  so.  In  re- 
spect to  particulsr  items  of  property, 
or  which  intentionally  omits  to  mention 
property  which  should  have  been  In- 
eluded.  In  re  Herrman  (1904)  186 
Fed.  767,  69  C.  O.  A.  413,  13  Am. 
Bankr.  Rep.  778;  In  re  Goodman  (D. 
C.  1909)  171  Fed.  287,  22  Am.  Bankr. 
Hep.  670;  In  re  Kamsler  (D.  C.  1899) 
97  Fed.  194:  In  re  Roy  (D.  0.  1899) 
96  Fed,  400,  3  Am.  Bankr.  Bep.  37. 
Or  by  giving  willfal  false  testimony  In 
the  course  of  his  examipation  before 
the  referee,  provided  the  evidence  la 
material  and  relates  to  a  subject  which 
la  a  legitimate  matter  of  iniiuiry  on  snch 
eiamlnaHon.  In  re  Luftig  (D.  C.  1905) 
162  Fed.  322,  15  Am.  Bankr.  Rep.  773; 
In  re  Conroy  (D.  C.  1905)  134  Fed. 
764,  14  Am.  Bankr.  Rep.  249;  In  re 
Kamaler  (D.  C.  1899)  97  Fed.  194. 

Where  a  bankrupt,  on  examination 
before  a  special  commissi  oner,  falaely 
teatified  that  he  had  never  made  a 
financial  statement  to  any  one,  when 
in  fact  he  had  made  a  fftlae  financial 
Btatement  to  a  commercial  agency,  he 
waa  guilty  of  making  a  false  oath 
which  was  punisbsblc  liy  imprisonment 
under  Bankr,  Act  1898,  |  29b2.  which 
was  ground  for  denial  of  a  discharge 
under  section  14b(l).  In  re  Zoffer 
(C.  C.  A.  1914)  211  Fed.  939. 

It  is  not  enough  to  justify  the  refusal 
of  a  discbarge  that  the  bankrupt'a  tes- 
timony waa  evasive,  misleading,  or  nn- 
satisfactory,  or  that  his  behavior  was 
diarespectftd  and  conturaaciona.  In  re 
Coben  (D.  C.  1907)  149  Fed.  908,  18 
Am.  Bankr.  Rep.  84:  In  re  Panning 
(D.  C.  1907)  156  Fed.  701,  19  Am. 
Bankr.  Rep.  6.1. 

That  a  bankrupt  In  the  course  of  an 
extended  examination  made  a  mlaatate- 
ment  concerning  bis  want  of  knowledge 
of  his  insolvency  at  a  particnlar  time 
waa  inxufficient  to  warrant  a  denial  of 
a  discharge  on  the  ground  that  he 
made  a  false  oath.  In  re  Marcus  (C. 
C.   A.   1013)   203  Fed.  29. 

Any  pleading,  verified  and  filed  In  the 
bankruptcy  proceeding,  may  contain 
SQch  a  "false  oath"  as  to  forfeit  the 
right  to  a  discharge.  But  the  verifica- 
tion of  an  answer  by  the  bankrupt  con- 
taining a  falae  atatement  of  tact,  does 
not  constitute  the  making  of  a  false 
oath  In  this  sense,  where  the  answer 
(11201) 
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was  filed  too  late  and  was  not  in  fact 
considered.  In  re  Young  (D.  G.  1905) 
140  Fed.  728,  15  Am.  Bankr.  Rep.  477. 

While  the  perjury  of  a  bankrupt  in 
his  testimony  on  proceedings  for  his 
discharge  will  not  prevent  the  granting 
of  the  discharge,  where  the  other  evi- 
dence shows  him  to  be  entitled  to  it, 
such  perjury  is  a  contempt  of  Court 
for  which  he  may  be  punished.  In  re 
Kretsch  (D.  O.  1909)  172  Fed.  523,  22 
Am.  Bankr.  Rep.  284.  Compare  In  re 
Dews  (D.  C.  1900)  101  Fed.  549. 

Where  a  petition  in  involuntary  bank- 
ruptcy was  filed  against  a  corporation, 
and  one  who  was  an  officer  of  it  and  a 
stockholder  m  it  gave  testimony  on  the 
hearing  of  the  petition,  which  was  false, 
and  afterwards  he  was  himself  adjudg- 
ed bankrupt,  it  was  held  that  his  right 
to  a  discharge  was  not  prejudiced  by 
such  false  testimony.  In  re  Blalock 
(D.  C.  1902)  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266. 

Testimony  given  by  the  bankrupt  in 
prior  proceedings  under  the  state  in- 
solvency law,  even  if  materially  false, 
cannot  prejudice  his  right  to  a  dis- 
charge, and  this  holds  true  even  where 
such  testimony  is  read  into  the  record 
on  the  bankrupt's  examination  in  the 
bankruptcy  proceedings,  where  this  is 
done  by  agreement  of  counsel,  without 
the  concurrence  of  the  bankrupt  and 
without  his  making  any  oath  in  respect 
to  the  truth  of  it  In  re  Goldsmith  (D. 
C.  1900)  101  Fed.  570,  4  Am.  Bankr. 
Rep.  234. 

The  falsity  of  an  oath  taken  by  the 
bankrupt  does  not  affect  his  right  to  a 
discharge  where  it  was  not  made  in  con- 
nection with  the  administration  of  his 
estate  or  in  any  way  affecting  such  es- 
tate. Bauman  v.  Feist  (1901)  107  Fed. 
83,  46  C.  C.  A.  157,  5  Am.  Bankr.  Rep. 
708.  Or  where  the  statement  was  not 
material  to  any  issue  in  the  bankruptcy 
proceedings.  In  re  Chamberlain  (D.  C. 
1910)  180  Fed.  304,  25  Am.  Bankr. 
Rep.  37.  False  and  evasive  testimony 
concerning  statement  to  mercantile 
agency  held  not  immaterial,  but  to  jus- 
tify denial  of  discharge,  though  no 
creditor  relied  on  the  statement.  In  re 
Sheinberg  (D.  C.  1915)  223  Fed.  218. 

The  statute  cannot  be  extended  so  as 
to  embrace  previous  conduct  or  trans- 
actions which  are  merely  fraudulent 
as  to  creditors,  but  not  made  criminal. 
Fellows  V.  Freudenthal  (1900)  102 
Fed.  731,  42  C.  C.  A.  607,  4  Am. 
Bankr.  Rep.  490. 

A  false  statement  made  by  the  bank- 
rupt upon  his  examination,  touching 
the  existence  of  certain  books  of  ac- 
count, will  not  prevent  his  discharge  if 
it  appears  that  such  statement  was 
against  his  own  interest,  and  apparent- 
ly without  motive,  and  the  circum- 
stances indicate  that  it  was  innocently 
and  not  willfully  made.  In  re  Warne 
(C.  C.  1882)  12  Fed.  431. 

To  bar  his  right  to  a  discharge,  the 
oath  or  testimony  of  the  bankrupt  must 
have  been  knowingly  and  fraudulently 
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false.  Kentucky  Nat.  Bank  t.  Carley 
(1904)  127  Fed.  686,  62  C.  0.  A.  412, 
12  Am.  Bankr.  Rep.  119;  In  re  Hale 
(D.  C.  1913)  206  Fed.  856,  31  Am. 
Bankr.  Rep.  88. 

The  false  oath  or  testimony  which 
will  deprive  a  bankrupt  of  his  right  to 
a  discharge  must  be  such  as  would  sus- 
tain an  indictment  for  perjury.  In  re 
Strouse  (D.  C.  1899)  2  Nat  Bankr. 
News,  64.  But  if  this  condition  is  ful- 
filled, it  is  immaterial  that  the  bank- 
rupt could  not  be  convicted  of  perjury, 
on  account  of  the  protection  given  to 
him  by  another  provision  of  the  statute. 
In  re  Gaylord  (1901)  112  Fed.  668,  50 
C.  C.  A.  415,  7  Am.  Bankr.  Rep.  1; 
In  re  Dow's  Estate  (D.  C.  1900)  105 
Fed.  889,  5  Am.  -Bankr.  Rep.  400;  In 
re  LesUe  (D.  C.  1903)  119  Fed.  406,  9 
Am.  Bankr.  Rep.  561.  But  compare 
In  re  Marx  (D.  C.  1900)  102  Fed.  676, 
4  Am.  Bankr.  Rep.  521;  In  re  Logan 
(D.  C.  1900)  102  Fed.  876,  4  Am. 
Bankr.  Rep.  525. 

The  objecting  creditors  must  sustain 
the  burden  of  proving  that  the  oath  or 
statement  was  not  only  false,  but  was 
knowingly  and  intentionally  so.  Bau- 
man v.  Feist  (1901)  107  Fed.  83,  46 
G.  G.  A.  157,  5  Am.  Bankr.  Rep.  703; 
In  re  Gaylord  (1901)  112  Fed.  668,  50 
G.  G.  A.  415,  7  Am.  Bankr.  Rep.  1;  In 
re  Slingluff  (D.  G.  1900)  105  Fed.  502; 
In  re  Marcus  (G.  G.  A.  1913)  203  Fed. 
29,  30  Am.  Bankr.  Rep.  176. 

A  bankrupt's  discharge  should  not  be 
denied  because  of  an  alleged  false  oath, 
where  he  corrected  his  testimony  be- 
fore the  close  of  his  examination.  In 
re  Doyle  (D.  C.  1912)  199  Fed.  247, 
29  Am.  Bankr.  Rep.  102.  CONTRA, 
In  re  Marcus  (D.  C.  1911)  192  Fed. 
743,  27  Am.  Bankr.  Rep.  164. 

22.  Refusal  to  testify.— The  bank- 
rupt's refusal  to  answer  material  ques* 
tions  approved  by  the  court  will  be 
ground  for  refusing  his  discharge,  al- 
though his  refusal  was  based  on  a 
claim  of  his  constitutional  privilege 
against  incriminating  himself.  In  re 
Dresser  (1906)  146  Fed.  383.  76  G.  G. 
A.  655,  16  Am.  Bankr.  Rep.  561;  In  re 
Schwartz  &  Co.  (D.  C  1912)  201  Fed. 
166,  28  Am.  Bankr.  Rep.  670. 

Refusal  of  a  bankrupt  to  answer  ma- 
terial questions  on  his  examination  be- 
fore creditors  will  bar  his  discharge, 
although  he  subsequently  offers  to  an- 
swer the  particular  questions  or  an- 
swers the  same  or  similar  questions  on 
the  hearing  of  specifications  of  objec- 
tion to  his  discharge.  In  re  Weinreb 
(1907)  153  Fed.  363,  82  G.  G.  A.  439, 
18  Am.  Bankr.  Rep.  387;  In  re 
Schwartz  &  Go.  (D.  G.  1912)  201  Fed. 
166,  28  Am.  Bankr.  Rep.  670. 

23.  Obtaining  credit  by  false  state- 
ments.—A  transfer  of  corporate  stock 
to  a  bankrupt  for  which  he  gave  his 
notes  secured  by  a  pledge  of  the  stock, 
and  a  further  agreement  by  the  seller 
to  extend  the  time  for  payment  of  a 


8ANKHDPT0Y  d  14 


§9598 


the  corporatloD  tbra  due,  vith 
Lonal  securitj  exf^epC  the  bank- 
■omiae  to  pa;  the  debt,  coDsti- 

obtaimng  of  property  on  cred- 
e  bankrupt,  anil,  where  it  was 
bj  a  materially  false  atatement 
\e  made  bj  the  bankrupt  as  to 
cial  ability,  ia  a  bar  to  his  dia- 

In.re  WjUy  (D.  C.  1913)  210 

itainiag  of  e  surety  or  indemnl- 
b;  meaaa  of  false  fioancial 
Its  ia  Dot  the  obtaining  of 
y"  on  credit,  within  the  mean; 
big  section.  In  re  Tanner  <D. 
I  192  Fed.  572,  2T  Am.  Bankr. 
!. 

n  statements  made  by  a  bank- 
procure  credit  will  not  bar  a 
e,  nnleaa  there  ia  an&stantiel 
tbat  mocey  or  property  has 
lalned  on  the  faith  thereof,  and 
WD  that  the  atatementa  were  in 
ie  when  made.  In  re  UcLellan 
1913)  204  Fed.  482. 
lot  necesaary  that  a  atatement 
a  bankrupt  to  obtain  goods  on 
hould  have  been  made  or  the 
tlirered  within  foor  months  pri- 
le  bankruptcy,  in  order  to  bar 
'barge.  In  re  Stmon  [D.  C. 
01  Fed.  1001,  20  Am.  Bankr. 
S.  A  false  financial  stateioent 
gbteen  months  before  a  sale  of 
)  the  bankrupt  cannot  be  con- 
a  proximate  canae  of  the  sale, 
I  entitle  the  seller  to  object  to 
akmpt'B  application  for  dis- 
m  account  of  it.  lu  re  Braver- 
.  C.  1912)  109  Fed.  863,  2S  Am. 
Rep.  513;  la  re  AUendorf  (D. 
)  129  Fed.  OSl,  12  Am.  Bankr. 
0.  An  objecting  creditor  could 
up  the  claim  that  it  relied  on 
atements  as  to  the  bankrupt's 
I  condition  made  by  the  bank- 
1  a  comntprdal  agency  three 
after  goods  have  been  sold  and 
lit  extended.  In  re  Main  (D. 
)  205  Fed.  421. 

rharge  will  not  be  refused  where 
own  tbat  the  creditor  first  re- 
I  make  the  loan  to  the  bankrupt 
the  letter  asked  for,  and  for 
le  submitted  the  alleged  false 
Dt,  and  afterwards  made  the 
security  given  at  tbe  time  and 
e  then  deemed  sufficient.  In  re 
(D.  C.  lOOD)  141  Fed.  463,  16 
nkr.  Hep.  53-1. 

t  a  bank  loaned  money  to  the 
t  on  certain  warehouse  receipts 
iteral,  but  only  after  a  false 
.  atatement  had  been  presented, 
ppears  that  the  loan  would  not 
>en  made  without  such  state- 
ie  loan  was  a  credit  within  the 
;  of  this  provision.  In  re  Shv- 
1913)   209  Fed.  830,  126  C.  C. 

—  Ittantlon    or    knowledge    of 

-To  bar  a  bankrupt's  discharge, 
statement  made  to  obtain  prop- 
credit  must  have  been  falae  to 


his  knowledge  and  made  with  an  Inten- 
tion to  deceive.  Oilpin  t.  Merchants' 
Nat.  Bank  (1908)  165  Fed.  607.  91  0. 
C.  A.  445,  20  L.  R.  A.  (N.  S.)  1023,  21 
Am.  Bankr.  Rep.  429;  In  re  Josepbson 
(D.  G.  1916)  229  Fed.  272:  In  re  Cloo- 
der  Bros.  (D.  C.  1915)'  228  Fed.  560: 
In  re  Simon  (D.  C.  1013)  201  Fed. 
1004;  Hamlin  v.  J.  M.  Radford  Grocery 
Co.  (Tex.  av.  App.  1915)  182  8.  W. 
716,  Or  it  must  have  been  either 
knowingly  false  or  made  ao  recklessly 
aa  to  warrant  a  finding  that  the  bank- 
rupt acted  fraudulently  in  making  it. 
In  re  Collins  (D.  C.  1007)  157  Ted. 
120,  19  Am.  Bankr.  Rep.  688. 

Where  a  bankrupt  made  a  full  diado- 
sare  of  his  financial  condition  to  an  ob- 
jecting creditor's  agent,  and  depended 
on  him  to  enter  the  facts  according  to 
the  disclosure,  and  signed  the  statement 
BO  made  without  reading  it,  !t  was  not 
"false,"  ao  as  to  bar  Che  bankrupt's  dis- 
charge, though  it  was  inaccurate.  In- 
ternational Harvester  Co.  of  America 
V.  Carlson  (1014)  217  Fed.  738,  133  C. 
C.  A.  430. 

II  the  statement  was  made  for  the 
purpose  of  obtaining  credit  and  brought 
about  that  result,  and  was  false  in  fact, 
it  is  none  the  less  a  bar  to  the  bank- 
mpt's  dischai^e  because  the  Inaccuracy 
was  due  to  a  mistake  made  in  good 
faith.  In  re  Aldridge  (D.  a  lOOOt 
168  Fed.  03;  In  re  Shaffer  (D.  C 
1009)  109  Fed.  724,  22  Am.  Bankr. 
Rep.  147.  Or  becaase  it  was  made  and 
given  as  a  mere  matter  of  form  and 
with  DO  ectual  intenUon  to  defraud. 
In  re  Arenson  (D.  C.  1912)  195  Fed. 
609,  28  Am.  Bankr.  Bep.  113;  In  ce 
Terens  (D.  C.  1909)  172  Fed.  038,  22 
Am.  Bankr.  Rep.  895. 

Intent  to  deceive  being  included  in 
"false,"  within  this  section,  barring 
right  to  discharge  of  bankrupt  obtain- 
ing credit  on  false  statements,  his  sign- 
ing as  president  statements  of  fjoancial 
condition  of  a  corporation,  wholly  re- 
lying on  advice  of  bis  Snancial  adviser, 
wUl  not  have  the  effect  In  re  Staf- 
ford (D.  C.  1915)  226  Fed.  127. 

The  word  "false,"  as  used,  in  this  sec- 
tion, means  fslse,  coupled  with  an  in- 
tention to  deceive,  "intentionally  un- 
true," and  was  not  satisfied  by  a  finan- 
cial statement  made  by  the  bankrupt 
while  away  from  home,  omitting  S4,- 
300  of  his  debts  and  also  assets  of  an  , 
equal  or  greater  amount.  Franklin  v. 
Moaning  Dry  Goods  Co.  (1914)  217 
Fed.  929,  133  C.  C.  A.  601, 

25.  —  By  whom  false  statements 
mada> — A  false  atatement  in  writing  of 
the  assets  and  liabilities  of  a  bankrupt 
firm,  made  by  tbe  Grm's  managing  agent, 
to  obtain  credit  tor  tbe  firm,  held  avail- 
able to  bar  a  discharge  in  bankruptcy 
of  tbe  members  of  tbe  firm.  Id  re 
Schwartz  &  Co.  (D.  C.  1912)  201  Fed. 
160;  In  re  Cloutier  Bros.  (D.  0.  1916) 
228  Fed.  560. 

Statement  of  firm  to  mercantile  agen- 
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cy   held    the    statement   of    the    finuy 
though   made   by   the  bookkeeper  and 
not   on   the   personal  investigation   of 
either  copartner.    In  re  Gloutier  Bros. ' 
(D.  O.  1916)  228  Fed.  509. 

Where  a  bankrupt  knew  that  a  finan- 
cial statement  *was  being  prepared  by 
his  bookkeeper  to  be  used  as  the  basis 
of  credit  from  a  bank,  as  he  was  au- 
thorized to  do,  and  copies  of  the 
statement,  which  was  materially  false 
with  reference  to  matters  concerning 
which  the  bankrupt  was  entirely  fa- 
miliar were  called  to  his  attention, 
though  he  testified  that  he '  left  such 
work  to  the  bookkeeper  and  other  office 
clerks  and  relied  implicitly  on  them, 
and  thought  the  statement  was  correct 
such  testimony  was  untrue  or  he  was 
recklessly  negligent;  and  he  being 
bound  by  the  acts  of  the  bookkeeper  in 
preparing  and  submitting  such  state- 
ment was  therefore  not  entitled  to  a 
discharge  under  the  provision  that  a 
bankrupt  shall  not  be  entitled  to  a  dis- 
charge if  he  has  obtained  money  on 
credit  on  a  materially  false  statement 
in  writing  to  the  person  from  whom 
such  credit  is  obtained.  In  re  Savarese 
(1913)  209  Fed.  830,  126  O.  C.  A. 
554. 

A  false  financial  statement  will  bar 
the  bankrupt's  discharge  though  it  was 
filled  out  by  a  representative  of  the 
creditor  from  figures  given  by  the 
bankrupt  In  re  Puschkin  (D.  0. 1911) 
183  Fed.  882,  25  Am.  Bankr.  Rep.  742. 

Where  one  member  of  a  firm  makes 
a  false  statement  of  its  assets  and 
liabilities,  for  the  purpose  of  obtain- 
ing credit,  this  will  prevent  the  dis- 
charge of  that  partner  and  also  of  the 
firm,  but  not  of  a  partner  who  did  not 
know  of  it  and  took  no  part  in  the 
fraud.  Ragan,  Malone  &  Go.  v.  Got- 
•ton  &  Preston  (1912)  200  Fed.  546, 
118  G.  G.  A.  640,  29  Am.  Bankr.  Rep. 
597;  In  re  Neyland  &  McKeithen  (D. 
G.  1910)  184  Fed.  144,  24  Am.  Bankr. 
Rep.  879;  In  re  Josephson  (D.  O. 
1916)  229  Fed.  272. 

The  effect  of  false  statements  made 
by  a  bankrupt  to  obtain  credit,  as  bar- 
ring his  right  to  a  discharge,  is  not 
different  because  the  credit  was  ob- 
tained by  a  corporation  of  which  the 
balikrupt  owned  a  majority  of  the 
stock.  In  re  Dresser  &  Go.  (D.  G. 
1905)  144  Fed.  318,  affirmed  (1906) 
146  Fed.  1021,  74  G.  G.  A.  680. 

A  materially  false  financial  state- 
ment made  by  a  bankrupt  as  to  the 
solvency  of  a  corporation  of  which  he 
was  president,  on  the  faith  of  which 
he  obtained  $15,000  from  a  bank  on 
notes  of  the  corporation  indorsed  by 
him,  the  proceeds  of  which  he  largely 
used  himself,  held  a  sufficient  basis  for 
the  denial  of  his  discharge.  In  re  Bley- 
er  (G.  G.  A.  1914)  215  Fed.  896,  affirm- 
ing order  In  re  Bleyer  (D.  a  1913)  210 
Fed.  391. 
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26.  —  To  whom  false  statements 
made.— For  the  purpose  of  barring  a 
bankrupt's  right  to  discharge,  a  false 
financial  statement  is  made  to  the  per- 
son furnishing  property  on  credit  in  re- 
liance on  such  statement,  when  it  was 
given  to  an  agent  for  the  purpose  of 
using  it  in  obtaining  property  for  the 
bankrupt,  and  if  its  contents  were  com- 
municated by  the  agent  to'  such  per* 
son.  In  re  Dresser  (1906)  146  Fed. 
383,  76  G.  G.  A.  656,  16  Am.  Bankr. 
Rep.  561. 

A  financial  statement  made  by  the 
bankrupt  to  a  mercantile  or  commer* 
dal  agency,  in  response  to  its  request 
therefor  or  in  answer  to  its  inquiries, 
though  materially  false,  is  not  a  bar  to 
his  discharge,  where  creditors  merely 
relied  on  his  rating  thus  obtained  and 
furnished  him  goods  on  credit,  but 
without  direct  communication  with  the 
bankrupt  himself.  In  re  Russell 
(1910)  176  Fed.  253,  100  G.  O.  A.  77, 
23  Am.  Bankr.  Rep.  850;  Novick  v.  E. 
P.  Reed  &  Go.  (1911)  192  Fed.  20,  28 
Am.  Bankr.  Rep.  521;  In  re  Foster 
(D.  G.  1910)  186  Fed.  254,  24  Am. 
Bankr.  Rep.  868;  In  re  Steed  (D.  a 
1901)  107  Fed.  682,  6  Am.  Bankr.  Rep. 
73;  In  re  Zoffer  (G.  G.  A.  1914)  211 
Fed.  936;  In  re  Kretz  (D.  G.  1914) 
212  Fed.  784.  False  statement  of  as- 
sets and  liabilities  by  a  merchant  to 
a  commercial  agency  merely  to  contin- 
ue a  business  rating  will  not  bar  a 
discharge  in  bankruptcy.  In  re  Simon 
(D.  G.  1913)  201  Fed.  1004,  29  Am. 
Bankr.  Rep.  805.  But  such  a  state- 
ment, made  to  a  commercial  agency,  re- 
citing that  it  is  made  as  a  basis  for 
credit  with  the  associate  members  of 
such  agency,  and  which  is  communicat- 
ed to  members,  who  extend  credit  on 
the  faith  of  it,  is  equivalent  to  one 
made  directly  to  them.  In  re  Pincus 
(D.  G.  1906)  147  Fed.  621,  17  Am. 
Bankr.  Rep.  331.  And  the  result  is 
the  same  where  the  bankrupt,  having 
made  such  a  statement  to  a  mercan- 
tile agency,  refers  to  it  in  his  applica- 
tion for  credit  with  a  particular  cred- 
itor, and  is  granted  credit  in  reliance 
on  it  In  re  Gloutier  Bros.  (D.  G. 
1915)  228  Fed.  569;  In  re  Kyte  (D. 
G.  1909)  174  Fed.  867,  23  Am.  Bankr. 
Rep.  414. 

27.  ^—  Falsity  In  substance  of  state- 
ments.—A  "materially  false  statement" 
made  by  a  bankrupt,  which  is  ground 
for  the  denial  of  a  discharge,  is  a  di- 
rect statement,  either  negative  or  pos- 
itive, which  is  false,  and  is  not  satis- 
fied by  blanks  left  under  a  schedule  of 
liabilities  in  a  statement  made  by  the 
bankrupt  International  Harvester  Go. 
of  America  v.  Garlson  (1914)  217  Fed. 
736,  133  G.  G.  A.  430. 

The  falsity  of  a  statement  which  will 
bar  a  bankrupt's  right  to  discharge  may 
consist  in  a  claim  of  assets  which  do 
not  exist,  or  which,  though  real,  are 
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iropert7  ot  the  bankrupt  In 
1«  (D.  G.  1904)  ISO  Fed.  TS2, 
snhr.  Itrp.  380.  Or  in  s  groBa 
(it«  of  the  value  ot  land  or 
pert;.  In  re  Ellerbee  <D.  a 
8  Fed.  952,  29  Am.  Baukr. 

nipt  not  having  objnjted  to  a 
'  a  special  commiBsioner  that 
emoved  goods  had  not  been 
be  gooda  of  the  bankrupt,  he 
reiiat  an  objection  to  hia  dia- 
r  obtainiDK  credit  on  a  mate- 
BS  itatemeot  on  the  ground 
he  valne  of  anch  goods  nere 
hia  other  aasetB,  it  would 
t  the  Btatement  waa  not  ma- 
alae.  In  re  Nadel  (D.  a 
L  Fed.  767. 

rlally  falae  atatement,  made  to 
operty  on  credit,  will  bar  a 
a  right  to  diacharge,  where 
7  conaiata  in  the  omiaaion, 
^nt,  or  underatatement  of  hia 
1  re  Waite  (D.  0.  1916)  223 
;  In  re  Joaephaon  (D.  O. 
)  Fed.  272:  In  re  Miller  (D. 
192  Fed.  730,  2T  Ajn.  Bankr. 
:  Id  re  Angepnrger  (D.  O. 
L  Fed.  174,  20  Am.  Bankr. 
In  re  Brener  (D.  O.  1907) 
930,   20    Am.    Bankr.    Bep. 

?,  to  obtain  credit,  made  falae 
■  aa  to  hia  financial  condition, 
b;  concealed  the  fact  that  be 
tleaal;  insolvent,  was  guUty 
a  false  atatement,  barring  hia 
in  bankruptcy,  though  snb- 
the  concealed  debts  were  paid 
ed>  and  though  ha  believed 
lebtOTB  wonid  not  presa  him 
ent.  Joaepha  t.  Powell  & 
(1914)  213  Fed.  627,  130  0. 
,  reversing  order  In  re  Jos- 
C.  1913)  206  Fed.  548. 
two  bankera  in  the  aame 
in  the  habit  of  "clearing"  or 
:heir  accounta  against  each 
the  cloae  of  each  day's  buai- 
debtor  bank  for  the  day  giv- 
ft  on  a  third  bank,  and  num- 
ucb  drafts  drawn  by  one  of 
rs  (the  bankrupt  in  this  case) 
provided  for,  although  he  had 
in  the  hands  of  the  drawee 
le  of  making  the  drafts,  the 
the  laat  two  drafta,  so  drawn 
ras  insolvent,  are  dishonored, 
make  tbem  "materially  falae 
]  in  writing"  given  for  the 
'.  obtaining  property  on  credit, 
V.  Harvey  (1909)  174  Fed. 
I.   C.  A.  420,  23  Am.  Bankr. 

dearly  shown  that  any  one  of 
in  the  bankrupt's  financial 
was  materlalljr  false,  though 
y  be  open  to  diapute  or  gues. 
may  be  succeasfully  defend- 
lie  plain  duty  of  the  court  to 
Ischarge,    In  re  Darevski  (D. 


28.  Failure  to  kssp  books  of  accouat. 

— To  bar  a  bankrupt's  discharge,  it  is 
necessary  that  his  omisaion  to  keep 
hooka  or  accounta  abould  have  been 
due  to  a  wiah  to  conceal  his  G^ancial 
condition  from  his  creditors  and  in 
pursuance  of  an  intent  to  do  so.  In 
re  Brock'roan  (D.  C.  lOOf^)  lOS  Fed, 
lOlS,  21  Am.  Bankr.  Kep.  2S1;  In  re 
Keefer  (D.  C.  1905)  135  Fed,  885. 

The  fact  that  the  bankrupt  kept  no 
books  of  account  will  not  warrant  a 
rpfuaal  of  his  discharge  where  the  busi- 
Deas  in  which  he  was  engaged  waa  such 
that  ordinarily  books  of  account  would 
not  be  kept.  In  re  Corn  (D.  C.  1901) 
100  Fed.  143,  6  Am.  Bankr.  Rep.  478. 
Or  where  the  bankrupt  was  an  employ^ 
and  not  engaged  in  any  buainesa  of 
hia  own.  In  re  McCrea  (C.  C.  A.  1908) 
161  Fed.  246,  20  Am.  Bankr.  Rep.  412. 
Or  where,  for  several  years  before,  he 
had  not  been  engaged  in  any  business 
in  which  the  .keeping  of  books  would 
be  neceaaar;  or  appropriate.  Sellera 
V.  Bell  (1899)  04  Fed.  801,  36  G.  O.  A. 
602,  2  Am.  Bankr.  Rep.  S29.  Or 
where  be  was  a  farmer  and  not  a  busi- 
ness man,  and  showed  entire  willing- 
ness to  give  evidence  as  to  facta  and 
trauaacttons  alleged  to  constitute  a 
concealment  of  aaaets.  In  re  Marsh 
(D.  C.  1900)  2  NaC  Banbr.  News,  593. 
Or  where  the  bankrupt  was  a  building 
contractor  in  a  imall  way  and  bad  never 
kept  any  books  while  engaged  in  that 
buslnesa.  In  re  Tanner  (D.  C.  1911) 
192  Fed.  572,  27  Am.  Bankr.  Rep. 
ei6;  In  re  Arnold  (D.  0.  1916)  228 
Fed.  75. 

The  failure  to  keep  proper  books  of 
account  in  a  business  which  bad  been 
entirely  closed  out  before  the  bank- 
ruptcy, there  being  no  debts  or  asaeta 

preveot  a  discharge.  . 
(D.  G.  1879)  10  N.  I 
Gas.  No.  6,116;  In  re 
1869)  Fed.  Caa.  No.  7,« 
situation,  the  bankrupt  m 
everything  in  relation  ti 
tinned  busineas  had  been 
ed  that  no  account  therein  c 
way  afftct  the  interests  of  his  credi- 
tors at  the  time  of  his  bankruptcy. 
Tyler  v.  Angevine  (G.  C.  1879)  Fed. 
Gas.  No.  14,306. 

The  Bale  of  firm  assets  to  a  new  firm 
compoaed  of  the  same  members  and 
one  other,  without  any  entry  of  the 
transaction  on  the  books  of  tbe  old 
firm,  Is  a  failure  to  keep  books  within 
the  meaning  of  the  bankruptcy  act. 
In  re  Colcord  (D,  0.  1880)  Fed.  Caa. 
No.  2,970a. 

A  bankrupt,  who  aold  for  cash  lum- 
ber not  paid  for  shortly  before  the 
bankruptcy,  and  failed  to  keep  any 
record   of   the   diapoeition   of  the   pro- 


I  re  Friedberg 
R.  302,  Fed. 
Keach  (D.  0. 
9.  But  in  this 
lust  show  that 
the  discon- 
fully  end- 
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ceeds,  held   to  be   denied   a   discharge. 
In  re  Sims  (D.  C.  1914)  213  Fed.  992. 

Where  the  bankrupt  fails  to  enter  on 
his  books  a  transfer  of  property  made 
about  the  time  when  his  affairs  became 
embarrassed,  it  is  cause  for  refusing  a 
discharge.  In  re  Grieves  (D.  C.  1877) 
Fed.  Cas.  No.  5,809.  Or  a  transfer  of 
his  business  to  his  wife,  which  is  there- 
after supposed  to  be  continued  by  her, 
but  with  no  visible  difference  in  the 
conduct  of  it  In  re  Bemis  (D.  G. 
1900)  104  Fed.  672,  5  Am.  Bankr.  Rep. 
36.  Or  a  sale  of  his  stock  of  goods  in 
bulk  for  about  half  its  cost,  and  under 
circumstances  indicating  haste  and 
secrecy.  In  re  Morgan  (D.  C.  1900) 
101  Fed.  982,  4  Am.  Bankr.  Rep.  402. 

A  discharge  must  be  denied  where  the 
bankrupt  mingled  his  wife's  money  and 
his  own  and  deposited  it  all  in  a  bank 
in  his  wife's  name  and  kept  no  account 
or  record  to  show  how  much  of  it  was 
his.  Bragassa  v.  St.  Louis  Cycle 
(1901)  107  Fed.  77,  46  C.  C.  A.  154, 
5  Am.  Bankr.  Rep.  700.  And  where 
there  was  a  very  great,  shrinkage  of 
the  bankrupt's  assets,  and  his  books 
entirely  failed  to  show  what  had  be- 
come of  his  property.  In  re  Brod  (D. 
C.  1909)  166  Fed.  1011,  21  Am.  Bankr. 
Rep.  426,  affirmed  (1909)  173  Fed. 
1019,  97  O.  C.  A.  667. 

The  mere  fact  that  the  partners  in 
the  bankrupt  firm  sometimes  drew  out 
for  personal  use  equal  sums,  without 
entering  the  same  on  the  books,  is  not 
enough  to  show  an  intention  to  con- 
ceal their  financial  condition.  In  re 
Mackenzie  (D.  C.  1904)  132  Fed.  IH 
12  Am.  Bankr.  Rep.  605. 

A  merely  temporary  and  accidental 
omission  in  good  faith  and  for  a  rea- 
sonable time  to  make  the  proper  entries 
would  not  be  a  failure  to  keep  the 
books,  although  a  cessation  to  keep 
them,  on  purpose,  or  for  an  unreason- 
able length  of  time,  would  be.  In  re 
Hammond  (D.  C.  1SG9)  Fed.  Oas.  No. 
5,999;  In  re  Burgess  (C.  C.  1855) 
3  N.  B.  R.  196,  Fed.  Cas.  No.  2,153. 

That  a  bankrupt  kept  no  books  ex- 
cept a  cash  book  and  a  check  book  in 
which  the  entries  had  been  made  by  a 
young  woman  who  acted  as  his  clerk, 
and  who,  after  the  bankruptcy,  could 
not  be  located  as  a  witness,  was  not 
sufficient  to  sustain  an  objection  to  his 
discharge  on  the  ground  of  a  failure  to 
keep  books.  In  re  Mintzer  (D.  C. 
1912)  197  Fed.  647,  28  Am.  Bankr. 
Rep.  743. 

Where  the  books  of  a  firm  were  kept 
by  a  competent  bookkeeper,  who  was 
not  interfered  with  by  either  member 
of  the  firm,  and  were  not  so  kept  as  to 
conceal  the  bankrupt's  financial  condi- 
tion, the  fact  that  they  were  inac- 
curate on  account  of  misunderstanding, 
inadvertence,  or  mistake  was  insuffi- 
cient to  bar  a  discharge.  In  re  Mar- 
cus (C.  C.  A.  1913)  203  Fed.  29. 

A    bankrupt    residing   in   New   York, 
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and  being  a  member  of  a  firm  doing 
business  in  Michigan,  is  not  prevented 
from  obtaining  his  discharge  either  by 
the  failure  of  the  firm  to  keep  proper 
books  of  account  or  by  his  neglect  to 
see  that  proper  books  were  kept  In 
re  Garrison  (1906)  149  Fed.  178,  79 
C.  C.  A.  126,  17  Am.  Bankr.  Rep.  831. 

A  bankrupt,  who  had  intrusted  the 
entire  conduct  of  his  business  to  an 
agent,  may  be  denied  a  discharge  for 
the  agent's  failure  to  keep  books  with 
intent,  in  which  the  bankrupt  did  not 
participate,  to  conceal  the  condition  of 
the  business.  In  re  Janavitz  (1915) 
219  Fed.  876,  135  0.  C.  A.  546. 

Where  the  bankrupt  did  business 
through  a  corporation  which  he  owned 
and  controlled,  his  failure  to  keep 
books,  either  individually  or  through 
the  corporation,  so  as  to  show  his  busi- 
ness transactions,  will  constitute  a 
good  objection  to  his  discharge.  In  re 
Berger  (D.  0.  1912)  200  Fed.  325,  29 
Am.  Bankr.  Rep.  712. 

29.  Destruction,  mutilation,  or  oon- 
coalment  of  booksw— Destruction  or 
concealment  of  books  of  account,  to 
constitute  ground  of  objection  to  a 
bankrupt's  discharge,  must  appear  to 
have  been  done  by  the  bankrupt  him- 
self, or  at  least  with  his  knowledge 
and  connivance.  In  re  Brice  (D.  C. 
1900)  102  Fed.  114,  4  Am.  Bankr.  Rep. 
355. 

A  bankrupt's  discharge  will  not  be 
barred  by  the  fact  that  the  account 
books  of  a  corporation  for  which  he 
was  bookkeeper,  and  in  which  he  had 
no  interest,  had  been  mutilated  before 
they  came  into  the  possession  of  the 
corporation.  Bauman  v.  Feist  (1901) 
107  Fed.  83,  46  C.  C.  A.  157,  5  Am. 
Bankr.  Rep.  703. 

Where  a  debtor  has  kept  books  of 
account  or  records  of  his  business  car- 
ried on  before  the  enactment  of  the 
bankruptcy  law,  their  destruction  or 
concealment,  after  the  passage  of  the 
act,  will  be  ground  for  refusing  his 
discharge,  if  done  with  the  fraudulent 
intent  denounced  by  the  statute.  In  re 
Hirsch  (D.  C.  1899)  96  Fed.  468,  2 
Am.  Bankr.  Rep.  715. 

The  mutilation  of  books  of  account, 
either  by  tearing  out  leaves  or  by 
changing  the  entries,  may  constitute  a 
"destruction"  or  a  "concealment"  of 
them,  according  to  the  circumstances. 
In  re  Mendelsohn  (D.  C.  1900)  102 
Fed.  119,  4  Am.  Bankr.  Rep.  103. 
Such  a  mutilation  may  be  explained* 
and  condoned  if  done  without  any 
fraudulent  intent.  In  re  Nooman  (D. 
C.  1869)  3  N.  B.  R.  267,  Fed.  Cas. 
No.  10,291. 

Where  it  appears  that  erasures  in 
the  bankrupt's  books  arose  from  er- 
rors in  the  original  entries,  which  were 
corrected  by  erasing  the  figures  and 
substituting  the  correct  ones  therefor, 
and  there  was  no  suggestion  of  a  fraud- 
ulent intent,  a  discharge  will  not  be 
refused  because  of  such  erasures.     In 
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lei  (D.  C.  1878)  18  N.  B.  B. 
Cu.  No.  490. 

MDkriipt  testifies  tliat  be  doei 
'  where  his  booka  of  account 
1  they  are  in  fact  in  tbe  cus- 
ine  of  bis  creditors,  where  he 
Lem  to   be  and   nbere   be  baa 

them,  he  is  guilty  of  conceal- 
In  re  Kamsler  <D>C.  1S99) 
IM.  As  also  wbere  be  &rst 
ving  kept  any  books,  and  then, 
sstigatioD  has  shown  their  ex- 
produces  only  one,  and  that 
most   importacL      In    re   Mc- 

(D.  C.  1902)  116  Fed.  783, 
ankr.  Rep.  732. 
large  wag  granted  where  the 
'  of  the  bankrupt  was  that, 
oe  of  bis  failure,  thinking  tbe 
re  of  no  further  value  to  bim, 
keep  them,  he 


lying 


L  tbe  t 


•J  bad  been  lost' or  mislaid  in 
y  unknown  to  him.  In  re 
D.  C.  1899)  96  Fed.  468,  2 
kr.  Bep.  715.  And  in  a  esse 
B  books  were  in  a  safe  in  tbe 
eo  the  sheriff  levied,  and  tbe 

Baid  be  had  never  seen  tbe 
ice  and  did  not  know  what 
ne  of  them.     Id  re  Stark   (D. 

96  Fed.  88,  2  Am.  Eankr. 
And  in  another  ease,  where 
!  had  been  turned  ove^  to  a 
i-law  when  the  latter  bought 
less,  and  no  effnrt  was  made 
m  as  a  witness  or  require  the 

0  of  tbe  books,  lu  re  Shorer 
rttU)  96  Fed.  90,  2  Am.  Baokr. 

large  was  refnsed  in  a  case 
e  books  were  needed  to  ex- 
irge  shrinkage  of  assets,  and 
rupts  had  turned  them  over 
litor  along  with  the  stook  In 
.  on  a  bill  of  sale,  but  never 

1  for  the  books  nor  made  sny 
recover  tbem.  In  re  Ablo- 
C.  1000)  99  Fed.  81,  3  Am. 

ep.  580.  And  In  a  case  where 
nipt  testified  that  his  wife 
the  books,  but  that  they  could 
be  found.  In  re  Wierimnnn 
911)  188  Fed.  684,  28  Am. 
ep.  697. 

jt  ruction  by  a  bankrupt,  who 
iHioks  of  account,  of  his  can- 
cks  and  stubs  shortly  before 
ruptcy  and  when  insolvent, 
■T  tbe  evidence  a  destruction 
de"  with  intent  to  conceal  his 
condition  which  debarred  him 
rfght  to  a  discharge  under 
n  b  (2),  as  amended  by  Act 
KB.  In  re  Hodge  (D.  C.  1913) 
824,  SO  Am.  Bankr.  Rep.  522. 
arge  should  be  refused  where 
nipt  kept  no  aecounta  at  ail 
in  loose  memoranda  of  sales, 
estroyed  these.  In  re  Hirsch- 
.  C.  1912)  194  Fed.  662,  27 
kr.  Rep.  701. 
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keep  books,  or  their  deatructioD  or  con- 
ceslmenC,  was  with  an  intent  to  con- 
ceal his  financial  condition,  it  is  not 
necessary  to  shew,  in  order  to  bar  his 
discharge,  that  such  intent  was  also 
fraud ulenL  In  re  Newbury  &  Dnn- 
bam  (1913)  209  Fed.  195,  126  C.  C. 
A.  207;  In  re  Hodge  (D.  C.  1913)  205 
Fed.  S24,  30  Am.  Bankr.  Rep.  522; 
In  re  Hanna  (C.  G.  A.  1909)  168  Fed. 
238,  21  Am.  Bankr.  R«p.   843. 

To  juatity  the  denial  ot  a  diaeharge 
to  a  bankrupt,  it  is  necessary  to  show 
that  bis  failure  to  keep  books,  or  his 
deatruetion  or  couceaUnent  of  them, 
was  with  intent  to  conceal  his  finan- 
cial condition.  Tbe  mere  failure  of 
the  bankrupt  to  keep  any  books  is  not 
enough.  In  re  Brown  (D.  C.  1912) 
199  Fed.  356,  29  Am.  Bankr.  Rep.  73. 
Nor  is  it  enough  to  show  that  the 
books  have  disappeared.  In  re  Phil- 
lipps  <D.  C.  1900)  98  Fed.  844,  3  Am. 
Bankr.  Rep.  ri42.  Or  that  they  were 
kept  in  a  negligent  or  careless  manner. 
In  re  Haskell  (D.  C.  1908)  164  Fed. 
301,  20  Am.  Bankr.  Rep.  914.  Or  that 
tbe  true  state  of  the  bankrupt's  affairs 
or  his  real  financial  condition  cannot 
be  ascertained  from  tbe  books  as  kept. 
In  re  Brice  (D.  C.  1900)  102  Fed.  114, 
4  Am.  Bankr.  Rep.  355;  In  re  La- 
fleche  (D.  C.  1901)  109  Fed.  307,  Q 
Am.  Bankr.  Rep.  483. 

It  is  necessary  to  show  that  the  fail- 
ure to  keep  books,  or  their  destruction 
or  concealment,  or  tbe  manner  of  keep- 
ing them  resulted  from  tbe  bankrupt's 


!    this    1 


1    of    1 


cealing  bis  financial  condition.  Van 
Ingeo  T.  Sehopbofen  (1904)  120  Fed. 
352,  64  C.  C.  A.  22,  12  Am.  Bankr. 
Rep.  24;  In  re  Allendorf  (D.  C.  10041 
129  Fed.  961,  12  Am.  Bankr.  Rep.  320: 
In  re  IdnaU  (D.  C.  1899)  96  Fed.  314, 
2  Am.  Bankr.  Rep.  741;  In  re  Car- 
michacl  (D.  C.  1899)  96  Fed.  594.  2 
Am.  Bankr.  Rep.  815;  In  re  Spear  (D. 
C.  1900)  103  Fed.  770,  4  Am.  Bankr. 
Rep.  617;  In  re  Boasberg,  1  Nat. 
Bankr.  News,  133. 

Where  a  transaction  alleged  to  have 
been  fraudulent  was  fully  entered  on 
tbe  books,  altbougb  tbe  entries  M'ere 
made  to  deceive  the  general  c^e'Jit^^^s. 
yet  if  tbey  were  not  made  with  an  in- 
tent to  falsify  the  books,  tbe  particular 
intention  denonnoed  b.r  tbe  statute  is 
not  present.  In  re  Hsmilton  (D.  C. 
1004)  133  Fed.  823,  13  Am.  Bankr. 
Rep.  333, 

If  tbe  bankrupt  meant  to  conceal  his 
financial  condition,  and  for  that  reason 
kept  no  booka,  it  is  immaterial  what 
the  actual  effect  on  creditors  mav  have 
been.  In  re  8chachter  (D.  C.  19m) 
170  Fed.  683,  22  Am.  Bankr.  Ri.p.  3^51. 

Objecting  creriilors  must  assume  the 
burden  of  proving  an  intent  on  the  part 
of  tbe  bankrupt  to  conceal  bis  financial 
condition  by  failing  to  keep  books  of 
account  or  by  destroying  or  concealing 
them.  In  re  Forth  (D.  C.  1007)  151 
Fed.  051,  18  Am.  Bankr.  Rep.  185:   In 
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re  Shertier  (D.  C  IfiOO)  98  Fed.  706, 
8  Am.  Baakr.  Rep.  699. 

Sucb  intent  may  be  proved  b;  the 
bsDhrupt's  own  admiBaioDH.  In  re  Feld- 
stein  (1902)  IID  Fed.  259,  53  C.  C.  A. 
479,  8  Am.  Bankr.  Rep.  160. 

Proof  of  various  circumBtancee  sup- 
porting tbe  theory  that  the  bankrupt 
intended  to  conceal  bEs  financial  condi- 
tion, or  all  pointing  to  Buch  on  intent 
as  tbe  only  explanation  of  his  conduct, 
will  raise  a  preaumption  that  sncb  an 
intent  existed,  and  tbis  will  justify  tbe 
retuial  of  a  discharge  unless  tbe  facts 
are  satiafactorily  explained  by  tbe 
bankrupt.  In  re  Weaton  <1913)  206 
Fed.  281,  124  C.  C.  A.  345;  In  re 
Jaoaviti  (1015)  219  Fed.  876,  135  C. 
C.  A.  546;  In  re  Shrimer  <D.  C.  1916) 
■  228  Fed.  794;  In  re  Linker  (D.  a 
1914)  222  Fed.  173;  McKibbon,  Dria- 
coll  &  Dorse;  v.  Haskell  (1912)  198 
Fed.  639.  117  G.  C.  A.  343,  28  Am. 
Bankr.  Rep.  588;  In  re  Alvord  (D.  O. 
190S)  135  Fed.  236,  14  Am.  Bankr. 
Bop.  264;  In  re  Feldstein  (D.  C.  1901) 
108  Fed.  794.  6  Am.  Bankr.  Rep.  4S8; 
In  re  Stndebater  (D.  C.  1903)  124 
Fed.  945,  10  Am.  Bankr.  Rep.  205;  In 
re  Kenyon  (D.  C.  1902)  112  Fed.  658, 
7  Am.  Bankr.  Rep.  G27:  In  re  Caab- 
nmn  (D.  C.  1900)  103  Fed.  67,  4  Am. 
Bankr.  Rep.  326:  In  re  Morgan  (D.  G. 
1000)  101  Fed.  982,  4  Am.  Bankr.  Rep. 
402. 

Wbere  the  bankrupt  was  a  dealer  In 
planoa,  and  his  books  showed  all  re- 
ceipts from  customers  who  bad  taken 
'  pianos  on  lease  or  conditional  sate  or 
time  sales,  but  not  receipts  for  pianos 
sold  for  cash,  and  his  eiplanation  was 
that  he  did  not  want  bis  salesmen  to 
know  that  be  was  selling  pianos  at  cost 
for  cash,  held,  that  no  "intent  to  con- 
ceal his  financial  condition"  had  been 
established,  for  concealment  can  exist 
only  when  it  obtains  with  reference  to 
persons  entitled  to  know  the  facts.  In 
re  Bartbier  (D.  C,  1910)  188  Fed.  394. 

It  was  held  a  reasonable  excuse  for 
failure  to  enter  certain  loans  on  tbe 
bankrupt's  bonks  that  be  was  afraid 
that,  if  the  objecting  creditor  knew  that 
he  got  money  outside,  he  would  close 
him  up,  whereas  the  bankrupt  hoped 
that  he  could  work  along  from  season 
to  season  and  eventually  pay  his  debts. 
Van  InKen  v.  Schophofen  (1904)  129 
Fed.  352,  64  C.  C-  A.  22,  12  Am.  Bankr. 
Rep.  24. 

A  discharge  should  not  be  refused 
wbere  it  appeared  that  the  bankrupt 
bad  not  kept  sucb  books  or  records  as 
would  be  sufficient  to  disclose  his  true 
financial  condition,  but  that  bis  system 
or  method  of  keeping  bis  accounts,  in- 
complete and  insufficient  as  it  was,  had 
been  persisted  in  by  bim  during  tbe 
whole  time  he  had  been  in  business 
(about  nine  years)  and  bad  not  been 
ill  any  respect  changed  after  the  pas- 
sage of  the  present  bankruptcy  act. 
Iq  re  Idzall  (D.  C.  1809)  96  Fed.  314, 
2  Am.  Bankr.  Rep.  741. 

A  bankrupt  is  not  entitled  ta  ft  dia- 
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charge  where  he  admitted!;  destroj 

his  hooks  of  account  with  intent  to  ci 
ceal  the  record  of  his  business,  thov 
be  testified  that  his  motive  was  to  < 
stroy  evidence  that  might  have  b( 
used  in  a  criminal  prosecation  agaii 
him  for  violating  a  state  statnte.  In 
Wolf  (D.  G.  1007)  156  Fed.  543, 
Am.  Bankr.  Rep.  70. 

It  is  proper  to  refuse  a  dischaj 
where  the  bankrupt  concealed  or  • 
stroyed  bis  books  in  order  to  thwart 
investigation  into  bis  financial  con 
tion.  Ablowich  v.  Stnraber^  {19( 
105  Fed.  751,  45  C.  C.  A.  31,  5  A 
Bankr.  Rep.  403.  Or  where  he  < 
stroyed  them  when  be  was  preparing 
file  a  petition  In  bankruptcy,  and  1 
books  were  material  to  a  proper  nndi 
standing  of  the  state  of  bis  affairs, 
re  Conley  (D.  C,  1902)  120  Fed.  ■ 
9  Am.  Bankr.  Bep.  496. 

A  bankrupts  omission  to  make  pri 
er  entries  in  bis  books  is  not  excai 
by  his  saying  that  he  thought  it  unni 
essary  for  his  creditors  to  know  tl 
be  was  getting  money  from  his  wi 
In  re  Koelle  (D.  C.  1909)  171  F. 
257,  22  Am.  Bankr.  Rep.  515. 

31. Contemplation  of  bankrui 

oy.^Under  the  provision  of  the  Bar 
ruptcy  Act  for  the  discharge  of  a  bai 
rupt  unless  he  has,  with  intent. to  cc 
ceal  his  financial  condition,  destroyi 
concealed,  o'r  failed  to  keep  books 
account  or  records  from  which  su 
condition  might  be  ascertained,  tbe  te 
ure  to  keep  sucb  books  of  account  w. 
intent  to  conceal  his  financial  conditi 
preventa  a  discharge,  though  tbe  ban 
rupt's  intent  was  not  fraudulent,  a 
though  bis  acts  were  not  done  in  e< 
temptation  of  bankruptcy.  In  re  U 
ker   (D.  C.  1914)   222  Fed.  173. 

32. What  are  proper  book* 

aocount. — The  question,  whether  or  r 
the  bankrupt  has  kept  proper  books 
account,  is  in  every  case  a  question 
evidence,  and  it  depends  largely  up 
the  nature  and  extent  of  tbe  bnaiae 
wbicb  he  has  carried  on.  In  re  Ne 
man  (D.  C.  1868)  2  N.  B.  R.  302,  Fi 
Cas.  No.  10,175. 

If  a  competent  accountant  can,  trc 
an  examination  of  tbe  books  produc 
end  in  the  possession  of  the  trustf 
determine  the  true  financial  conditi 
of  the  debtor,  they  are  sufficient 
justify  granting  him  a  discbarge.  In 
Gay  (D.  C.  1868)  Fed.  Cas.  No.  5,27 
In  re  Bellis  (D.  C.  18T0)  fed.  Cas.  N 
1,276;  In  re  Schumpert  (D.  0.  187 
Fed.  Cas.  No.  12,491;  In  re  Bartenba< 
(D.  C.  1875)  Fed.  Cas.  No.  1,068; 
re  Vernia  (D.  O.  1880)  5  Fed.  723; 
re  Frey  (D.  C.  1881)  9  Fed.  376; 
re  Graves  (D.  G.  1885)  24  Fed.  65 
In  re  Simon  (D.  C.  1913)  201  Ft 
J004,  29  Am.  Bankr.  Bep.  808. 

The  law  doea  not  require  that  ti 
bankrupt  shall  have  kept  any  particnl: 
kind  of  books,  or  that  bis  books  slii 
have  been  kept  according  to  any  spcci 
''mode  or  system  of  bookkeeping,   or 
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•deutific  and  approved  man- 
inJr  that  thej  ahall  disclose 
il  condition.  In  re  Simon  (D. 
01  Fed.  1004,  29  Am.  Bankr. 
la  re  Frey  <D.  C.  1881)  9 
In  re  Idiall  (D.  C.  1839) 
14,  2  Am.  Bankr.  Rep.  741; 
mberlain  (D.  C.  1D03)  125 
11  Am.  Bankr.  Bep.  95;  In 
±3  (D.  C.  1877)  Fed.  Caa. 

bankrupt  atockbrokers  kept 
livldual  accounts  of  cuatom- 
ir  general  ledger  by  number, 
by  the  Dame  of  the  customer, 
cept  other  records,  sucb  as 
inat ruction  or  powers  of  at- 
>m  whicb  such  accounts  might 

identified,  it  cannot  be  said 
had  failed  to  keep  books  of 
om  which  their  financial  cou' 
Id  be   ascertained.    In   re   A. 

&  Go.  (1913)  204  Fed.  63, 
A.  3T7,  30  Am.  Bankr.  Bep. 

I  bankrupt'a  stock  consisted 
a  atock  of  (ooda  which  be  had 
rer  from  a  former  business, 

}le  to  agree  on  the  discount 
le  from  the  cost  price,  tbe 
DCb  stock  were  valued  at  cost 
iwn  in  lead  pencil  in  the  in- 
o  that  bf  making  a  proper 
-om  the  itema  so  entered,  the 
IB  of  tbe  firm  at  an;  particu- 
>uld  be  determined,  held,  tbat 
'  to  take  stock  and  inventory 
of  all  the  assets  at  the  end 
ear  did  not  show  that  the 
IB  were  improperly  kept  for 
)e  of  concealing  its  financial 
In  re  Marcus  (C.  C.  A. 
Fed.  29,  30  Am.  Bankr.  Rep. 

nistakea  in  tbe  booka  of  a 
irill  not  prevent  the  granting 
arge.  In  re  Winsor  (D.  C. 
N.  B.  R.  152,  Fed.  Caa.  No. 
>r  the  fact  that  the  books, 
:n  in  charge  of  a  competent 


ere  tan  ding,  inadvertence,  or 
In  re  Morcus  (G.  C.  A. 
Fed.  29,  30  Am.  Bankr.  Rep. 
OD  account  of  obscurities 
1  explanation,  when  they  are 
ilained.  In  re  Towusend  (D. 
!  Fed.  559.  But  if  the  books 
lUgibie,  and  th,e  intent  to  con- 
de  out,  a  discharge  cannot  be 
tbe  bankrupt.  In  re  Mackay 
rO)  4  N.  B.  E.  66,  Fed.  Gas. 

ify  tbe  requiretnenta  of  the 
r  law,  a  tradesman  must  gen- 
p  an  invoice  or  stock  book, 
ite  (D.  C.  1868)  2  N.  B.  K. 
Gas.  No.  17.532.  But  the 
u  invoice  book  will  not  pre- 
discharge  where  he  has  ao 
his  invoice  bills  tbat  a  com- 
mit of  all  goods  received  by 
le  made  out  from  them.  In 
D.  C.  1875)  12  N.  B.  B.  S90, 


Fed.  Caa.  No.  11,639.  See  In  re  Jo- 
sephsou  (D.  C.  1916)  229  Fed.  272. 
The  failure  to  keep  a  cash  book  may 
be  a  bar  to  the  bankrupt's  discharge, 
if  the  consequence  is  that  it  Is  impos- 
sible to  determine  the  state  of  bis  af- 
fairs. In  re  Bellls  (D.  C.  1870)  Fed. 
Cas.  No.  1,275.  But  not  where  cash 
receipts  and  payments  may  be  shown 
from  other  booka.  In  re  Hannahs  (D. 
C.  1876)  Fed.  Caa.  No.  6,032.  Aa  from 
a  bank  book  and  an  account  book  of 
receipts  and  expenditures.  In  re  Marsh 
(D.  G.  1S79)  19  N.  B.  R.  297,  Fed.  Caa. 
No.  9,109. 

Books  showing  only  the  aggregate 
monthly  purchases  and  sales  are  not 
proper  books  of  accounL  In  re  Anke- 
teU  (D.  C.  1879)  19  N.  B.  R.  268,  Fed. 
Cas.  No.  394.  And  so,  where  the  books 
of  a  firm  doing  an  extensive  boaineaa 
do  not  show  the  state  of  accounts  be- 
tween the  partners,  they  are  not  en- 
titled to  a  dischnrge.  In  re  Jorey  (D. 
C.  1870)   Fed.  Gas.  No.  7.530. 

A  custom  of  keeping  no  proper  books, 
but  making  entries  of  various  transac- 
tions on  aa  many  slips  of  paper,  which 
are  not  elsewhere  recorded  or  other- 
wise co-ordinated,  has  gencrnlly  been 
regarded  as  not  enough  to  satisfy  tbe 
statute.  In  re  Hammond  (D.  G.  1869) 
Fed.  Caa.  No.  5,990;  In  re  Perry  (D.  C. 
1873)  Fed.  Gas.  No.  10.990;  In  re  Hunt 
(D.  C.  1880)  26  Fed.  739.  ,  But  a  mere 
pocket  memorandum  book  may  be  a  suf- 
ficient "record"  to  disclose  the  bank- 
rupt's financial  condition.  In  re  How- 
ard 11910)  180  Fed.  399.  103  C.  C.  A. 
545,  24  Am.  Bankr.  Bep.  841.  Though 
not  if  it  is  so  loosely  kept  that  he  him- 
self cannot  tell  from  it  the  amount  of  his 
buainesH  or  the  pardculars  of  his  debts. 
In  re  Newman  (D.  G.  1868)  Fed.  Caa. 
No.  10,175;  In  re  Garrison  (D.  C. 
1872)  Fed.  Css.  No.  5,264.  And  the 
practice  of  entering  transactions  of  a 
particular  kind  only  in  a  private  mem- 
orandum book,  nlwaya  carried  by  the 
bankrupt  himself  and  shown  to  no  one. 
is  evidence  of  an  intent  to  conceal  his 
financial  conditloo.  In  re  Pomeranti 
&  Hopkins  (1909)  168  Fed.  444,  21 
Am.  Rnntr.  Rep.  857;  In  re  Feldstein 
(1902)  115  Fed.  259.  53  C.  C.  A.  479, 
S  Am.  Bankr.  Bep.  160. 

IV.       APPLICATION        FOR        DIS- 

CHARfiE  AND  PROCEEDINGS 

THEREON 

33.  Time  or  applicatlan.— An  objec- 
tion by  a  creditor  that  the  petition  for 
discbarge  was  prematurely  filed  cannot 
be  waived  by  him.  since  the  court  is 
bound,  for  tbe  protection  of  all  the 
creditora,  to  see  that  all  the  statutory 
conditions  of  granting  the  discharge  are 
fulfilled.  In  re  Wheeler  (D.  C.  1881) 
5  Fed.  299. 

Under  the  provision  of  this  section 
tbat  a  bankrupt  may  file  hia  applica- 
tion for  diacharge  "after  the  expira- 
tion of  one  month  end  within  tbe  next 
twelve  months  subsequent  to  being  ad- 
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judged  a  bankrupt/'  the  twelve  months' 
period  begins  to  run,  not  from  the  date 
of  the  adjudication,  but  from  the  ex- 
piration of  the  one  month.  In  re  Wal- 
ters (D.  O.  1913)  209  Fed.  133;  In  re 
Daly  (D.  C.  1915)  224  Fed.  263. 
CONTRA,  In  re  Holmes  (D.  C.  1908) 
165  Fed.  225,  21  Am.  Bankr.  Rep.  339. 
One  additional  day  may  be  added  where 
the  last  day  of  the  twelve  months  is  a 
public  holiday.  In  re  Lang  (D.  0. 
1809)  2  N.  B.  R,  480,  Fed.  Gas.  No. 
S,056. 

The  court  has  no  power  to  open  an 
adjudication  entered  on  default  in  in- 
voluntary proceedings,  and  make  a  new 
one,  to  permit  the  bankrupt  to  file  an 
application  for  discharge,  which  he  neg- 
lected to  do  within  the  time  prescribed. 
In  re  Morse  (D.  C.  1900)  168  Fed.  157, 
21  Am.  Bankr.  Rep.  709. 

It  is  no  part  of  the  referee's  duty  to 
notify  the  bankrupt  or  his  attorney  of 
the  time  when  the  application  may  be 
filed  or  of  the  expiration  of  the  year 
for  filing  it;  the  bankrupt  himself  must 
take  notice  of  these  matters.  In  re 
Knauer  (D.  C.  1904)  133  Fed.  805,  13 
Am.  Bankr.  Rep.  503. 

If  the  twelve  months  have  expired 
without  the  filing  of  an  application 
(saving  the  case  where  the  bankrupt 
was  "unavoidably  prevented"  from  act- 
ing in  time),  it  is  not  within  the  discre- 
tion or  authority  of  the  court  to  enter- 
tain the  application  or  to  grant  a  dis- 
charge, but  its  jurisdiction  and  au- 
thority in  this  particular  are  at  an  end. 
In  re  Knauer  (D.  C.  1904)  133  Fed. 
805,  13  Am.  Bankr.  Rep.  503;  In  re 
Sloan  (C.  C.  1875)  12  N.  B.  R.  59, 
Fed.  Gas.  No.  12,945;  In  re  Wilmott 
(D.  O.  1868)  2  N.  B.  R.  214,  Fed.  Gas. 
No.  17,778;  In  re  Greenfield  (D.  G. 
1868)  2  N.  B.  R.  298,  Fed.  Gas.  No. 
5,774;  In  re  Martin  (D.  G.  1869)  2 
N.  B.  R.  548,  Fed.  Gas.  No.  9,153;  In 
re  Schenck  (D.  G.  1872)  5  N.  B.  R. 
93,  Fed.  Gas.  No.  12,447;  In  re  Barrett 
(D.  G.  1874)  11  N.  B.  R.  527.  Fed. 
Gas.  No.  1,044.  See  In  re  Ganady  (D. 
C.  1868)  3  N.  B.  R.  11.  Fed.  Gas.  No. 
2.377;  In  re  Daly  (D.  G.  1915)  224 
Fed.  263.  And  a  bankrupt  who  has 
*  failed  to  apply  for  his  discharge  within 
the  time  limited  cannot  thereafter  file  a 
second  petition  in  bankruptcy,  and  ob- 
tain a  discharge  from  the  debts  which 
were  scheduled  and  provable  in  the  pre- 
vious bankruptcy.  In  re  Loughran 
(1914)  218  Fed.  619,  134  G.  G.  A.  377; 
In  re  Silverman  (G.  G.  A.  1907)  157 
Fed.  675,  19  Am.  Bankr.  Rep.  460. 

Where  the  bankrupt  filed  his  applica- 
tion sixteen  months  after  the  adjudica- 
tion, but  without  obtaining  leave  to  do 
so  and  without  showing  cause  excusing 
his  delay,  and  afterwards,  but  more 
than  eighteen  months  after  the  adjudi- 
cation, he  presented  a  verified  petition 
setting  forth  the  reasons  for  his  delay, 
and  praying  for  leave  to  file  his  appli- 
cation, and  that  the  order  granting  such 
leave  might  be  entered  nunc  pro  tunc 
as  of  the  date  when  the  application  was 
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originally  presented,  his  petition  was 
denied,  on  the  ground  that  the  failure 
seasonably  to  obtain  leave  to  file  the 
application  was  attributable  to  the  lach- 
es of  the  party  and  not  to  the  act  of  the 
court.  In  re  Wolff  (D.  G.  1900)  100 
Fed.  430,  4  Am.  Bankr.  Rep.  74. 

A  court  of  bankruptcy  cannot  on  a 
nunc  pro  tunc  order,  extend  the  statu- 
tory period  for  filing  an  application  for 
discharge.  In  re  Taunton  (D.  G.  1914) 
216  Fed.  987. 

The  court,  for  cause  shown,  may  ex- 
tend the  time  in  which  an  application 
for  a  discharge  may  be  filed  by  the  ad- 
ministrator of  the  bankrupt,  dying 
pending  the  bankruptcy  proceedings.  In 
re  Agnew  (D.  G.  1915)  225  Fed.  650. 

34.  -^  Extension  for  unavoidable 
deiaVd — ^After  the  expiration  of  the 
twelve  months,  the  bankrupt  has  no 
absolute  right  to  apply  for  a  discharge, 
but  he  may  be  allowed  to  do  so  within 
the  next  six  months,  by  an  order  of 
court,  based  on  a  petition  to  the  judge 
for  leave  to  file  such  application,  ac- 
companied by  satisfactory  evidence  that 
the  bankrupt  was  unavoidably  prevent- 
ed from  making  his  application  within 
the  year.  In  re  Wolff  (D.  G.  1900)  100 
Fed.  430,  4  Am.  Bankr.  Rep.  74.  See 
In  re  Donaldson  (G.  G.  1873)  11  N.  B. 
R.  460,  Fed.  Gas.  No.  3,982;  In  re 
LoWenstein  (G.  G.  1876)  13  N.  B.  R. 
479,  Fed.  Gas.  No.  8,573.  But  this  pe- 
tition must  absolutely  be  presented  be- 
fore the  end  of  the  additional  six 
months;  if  not,  the  court  has  no  juris- 
diction to  act  upon  it.  In  re  Levenstein 
(D.  G.  1910)  180  Fed.  957.  24  Am. 
Bankr.  Rep.  822;  In  re  Wagner  (D. 
G.  1905)  139  Fed.  87,  15  Am.  Bankr. 
Rep.  100;  In  re  Fahy  (D.  G.  1902)  116 
Fed.  239,  8  Am.  Bankr.  Rep.  354. 

An  application  for  leave  to  file  a  pe- 
tition for  discharge  after  the  time  linai- 
ited  by  law,  on  the  ground  that  the 
bankrupt  was  "unavoidably  prevented" 
from  applying  in  due  time,  is  addressed 
to  the  discretion  of  the  judge  and  may- 
be made  VTithout  notice  to  creditors  or 
formalities  of  practice  or  procedure, 
except  such  as  the  judge  may  at  the 
time  direct,  and  in  the  exercise  of  his 
discretion  the  judge  may  give  a  liberal 
construction  to  the  term  "unavoidably 
prevented,"  so  as  to  make  it  include  ex- 
cusable neglect,  reasonable  grounds  for 
delay,  mistake,  and  possibly  inadver- 
tence. In  re  Churchill  (D.  0.  1912) 
197  Fed.  Ill,  28  Am.  Bankr.  Rep.  607; 
In  re  Ghase  (D.  G.  1910)  186  Fed. 
408,  26  Am.  Bankr.  Rep.  456;  In  re 
Fritz  (D.  G.  1909)  173  Fed.  560,  23 
Am.  Bankr.  Rep.  84. 

Where  delay  in  applying  for  leave  to 
file  petition  for  discharge  is  due  to  fault 
of  attorney's  clerk  or  employ^,  or  pos- 
tal employes,  nunc  pro  tunc  order  al- 
lowing filing  held  to  be  made.  In  re 
Daly  (D.  G.  1915)  224  Fed.  263. 

Nothing  can  be  considered  snffi:!icnt 
cause  for  delay  which  could  have  been 
avoided  by  ordinary  diligence  and  at- 
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a  the  part  of  the  bankrupt, 
was  informed  by  hia  attorney 
me  wben  be  maot  file  bis  ap- 
and  had  plenty  of  time  to  pre- 
i  re  Daly  (D.  0.  1913)  205 
2,  30  Am.  Bankr.  Rep.  476. 
e  bankrupt  or  members  of  bia 
?re  sick  and  he  bad  no  mooey 
r  preparing  tiia  application  for 
,  this  may  be  an  acceptable 
>r  delay  beyond  the  year  al- 
n  re  Casey  (D.  C.  1912)  135 
;  28  Am.  Raokr.  Kep.  359. 
where  it  appears  that  there 
ling  to  prevent  his  attorney 
paring  the  petition  for  his  alg- 
id verification  within  the  ap- 
time.  In  re  Lewin  (D.  O. 
15  Ted.  2S2,  14  Am.  Bankr. 
And  merely  to  say  that  the 
of  filing  the  petition  was  over- 
ring  to  press  of  business  is  no 
1  all.  In  re  Anderson  (D.  C. 
A   Fed.   319,   14   Am.   Bankr. 

the  fact  is  such  that.  If  the 
had  applied  for  his  discharge 
tie  twelve  months,  it  would 
ly  bave  been  refused,  beoause 
seharge  in  voluntary  proceed- 
lin  sii  years  previously,  tbia 
t  not  "unavoidably  prevent" 
n  taking  action  within  tbe 
ontbs,  and  therefore  does  not 
1  eitenalon  of  time  until  after 
ear  period  shall  bave  expired, 
ne  (D.  C.  1911)  186  Fed.  635; 
ise  (D.  C.  1910)  186  Fed.  408, 
Bankr.  Rep.  456. 
court  grants  an  eitencion  of 
an  insnffiaent  showing,  ered- 
y  move  to  vacate  the  order, 
ynes  &  Sons  (D.  C.  1903)  122 
.  10  Am.  Bankr,  Bep.  13. 
eave  to  file  the  application  out 
las  been  granted,  and  the  or- 
not  been  vacated  or  with- 
ta  propriety  la  judicially  set- 
when  the  appUcation  comes  on 
ng,  creditors  can  oppose  the 
only  on  tbe  statutory  grounds. 

ition    for    dlscharBfl.— If    the 

a  petition  for  discbarge  is  de- 
ither  in  respect  to  the  allega- 
fact  or  tbe  prayer  for  relief, 
:  may  permit  its  amendment. 
ufinan  (D.  C.  1905)  136  Fed. 
jn.  Bankr.  Rep.  393. 

one  member  of  a  bankrupt 
'ea  to  apply  separately,  for  his 
,  the  petition  therefor  should 
>  adjudication  of  the  firm  and 
titioner  as  a  member  of  it,  and 
ay  for  a  discharge  from  botb 
ndividual  debts.  In  re  Meyers 
99)  9T  Fed.  757,  3  Am.  Bankr. 
But  if  it  is  faulty  in  these 
'B,  it  ma;  be  amended.    In  re 

(D.  C.  1904)  127  Fed.  186, 
Bankr.  Rep.  498:    In  re  Bid- 
C.  1868)  2  N.  B.  R.  229,  Fed. 
1,3«. 
titioa  for  diocharge  should  b« 


coneidered  ea  a  pleading,  within  the 
meaning  of  tbe  bankruptcy  law  and 
tberefore  should  be  verified  under  oath, 
but  if  no  objection  to  a  want  of  veriiica- 
tion  is  made  until  after  the  evidence 
on  tbe  application  has  been  heard  be- 
fore the  referee,  it  will  then  be  too  late. 
In  re  Taylor  (D.  C.  1011)  188  Fed. 
479,  26  Am.  Bankr.  Rep.  143. 

As  the  petition  is  addressed  to  tbe 
judge,  and  is  a  matter  for  bia  personal 
consideration,  it  must  be  filed  with  the 
clerk  of  the  court,  and  not  with  the 
referee.  In  re  Hockman  (D.  C.  1812) 
205  Fed.  330,  30  Am.  Bankr.  Rep.  921; 
In  re  Taylor  (D.  C.  Iflll)  188  Fed.  479, 
26  Am.  Banfcr.  Rep.  143.  But  see  In  re 
Pincus  (D.  C.  1906)  147  Fed.  621,  17 
Am.  Bankr.  Rep.  331.  Bat  In  a  eaae 
where  the  application,  although  errone- 
ously filed  with  the  referee  in  the  first 
place,  instead  of  tbe  clerk,  was,  with 
the  other  proceedings  thereon  before 
the  referee,  filed  with  the  clerk  with- 
in a  year  after  the  ar!jadicntion.  and  no 
objection  had  been  taken  by  creditors  to 
the  improper  ori.ginal  filing  with  the 
referee,  it  was  held  that  the  petition 
would  be  regarded  as  properly  filed. 
In  re  Taylor  (D.  C.  1911)  188  Fed.  479, 
26  Am.  Bankr.  Rep.  143. 

36.  Notloa  of  ap  plication  for  dis- 
charge.—The  prea^ribed  notice  to  cred- 
itora  of  the  bankrupt's  application  for 
discharge  is  jurisdictional,  and  no  peti- 
tion for  discbarge  wiL  be  considered 
without  proof  that  the  prescribed  no- 
tice has  been  given.  In  re  Sykes  (D.  C. 
1901)  106  Fed.  669,  6  Am.  Bankr.  Rep. 
264;  Lathrop  v.  Stuart  (C.  C.  1850) 
'Fed.  Cas.  No.  8.113. 

Notice  to  creditors  of  a  hearing  on 
application  for  a  bankrupt's  discharge 
and  filing  tbe  date  should  be  on  order 
of  the  Judge  of  the  bankruptcy  court  in 
accordance  with  Supreme  Court  form 
S7.  In  re  Hockman  (D.  C.  1912)  205 
Fed.  330,  30  Am.   Bankr.  Rep.  921. 

For  the  purpose  of  mailing  the  notice 
to  creditors,  a  notice  printed  on  the 
back  of  a  postal  card  and  duly  mailed 
Is  sufficient.  In  re  Downing  (D.  C, 
1912)  199  Fed.  329,  28  Am.  Bankr. 
Rep.  778. 

It  is  not  improper  to  add  to  the  notice 
of  the  bankrupt's  application  for  dis- 
charge, a  notice  of  a  meeting  of  cred- 
itors for  tbe  purpose  of  examining  tbe 
bankrupt  In  re  Price  (D.  C.  1899)  91 
Fed,  635,  1  Am.  Bankr.  Rep.  419. 

Notice  by  moil  should  be  given  to  all 
creditors  who  have  proved  their  debts, 
or  whose  names  are  included  by  the 
bankrupt  in  his  list  of  creditors.  In  re 
McTntire  <D.  C.  1887)  Fed.  Cas.  No. 
8,822.  If  no  proofs  of  claims  have 
been  filed,  and  no  assets  bave  come  into 
the  hands  of  tbe  trustee,  notice  may 
be  given  by  publication  only.  Anonv- 
mous  (D.  C.  1867)  1  N.  a  B.  122, 
Fed.  Gas.  No.  4m.  But  this  course  is 
not  proper  where  there  are  known 
creditors,  unless  the  bankrupt  shows 
that  the  addresses  of  such  creditors  are 
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unknown  to  him  and  cannot  be  ascer- 
tained after  diligent  search  and  inquiry. 
In  re  Dvorak  (D.  C.  1901)  107  Fed. 
76,  6  Am.  Bankr.  Rep.  66. 

Notice  sent  by  mail  to  a  judgment 
creditor,  directed  to  his  address  as 
known  at  the  beginning  of  the  bank- 
ruptcy proceedings,  will  be  sufficient, 
although  the  creditor  has  died  in  the 
meantime,  at  least  if  the  will  has  not 
been  admitted  to  probate  and  no  steps 
have  been  taken  to  substitute  the  ex- 
ecutor as  a  creditor  in  the  bankruptcy. 
Lent  V.  Famsworth  (1904)  180  N.  Y. 
503,  72  N.  E.  1144. 

37.  Proceedings  in  opposition  to  dis- 
charge.—Objections  to  the  bankrupt's 
application  for  discharge  call  for  action 
by  the  judge,  and  must  be  filed  with 
the  clerk  of  the  court  of  bankruptcy, 
and  not  with  the  referee.  In  re  C.  H. 
Kendrick  &  Co.  (D.  C.  1916)  226  Fed. 
980. 

The  judge  may,  in  his  discretion,  ex- 
tend the  time  for  entering  an  appear- 
ance, as  well  as  the  time  for  filing 
specifications,  and  may  grant  leave  to 
do  so  after  the  time  has  expired  as  well 
as  before;  but  the  creditor  has  no  right 
to  enter  an  appearance  after  the  re- 
turn day,  and  generally  should  not  be 
allowed  to  do  so  except  for  good  cause 
shown  excusing  his  delay.  In  re  Levin 
(1910)  176  Fed.  177,  99  C.  O.  A.  631, 
23  Am.  Bankr.  Rep.  846;  In  re  Gins- 
burg  (D.  C.  1904)  130  Fed.  627,  12 
Am.  Bankr.  Rep.  459;  In  re  Chase  (D. 
C.  1910)  186  Fed.  408,  26  Am.  Bankr. 
Rep.  456;  In  re  Grant  (D.  C.  1905) 
135  Fed.  889,  14  Am.  Bankr.  Rep.  398. 

Creditors  who  appear  and  file  objec- 
tions on  the  merits  to  the  granting  of 
a  discharge  thereby  waive  objections 
to  any  error  or  irregularity  in  the 
granting  of  an  extension  of  time  for 
filing  the  petition  for  discharge.  In  re 
Churchill  (D.  C.  1912)  197  Fed.  Ill, 
28  Am.  Bankr.  Rep.  607. 

A  creditor  who  does  not  enter  his  ap- 
pearance at  the  time  specified  (or  with- 
in a  further  time  granted  to  him  by  the 
court)  has  no  standing  in  court  on  the 
hearing  of  the  petition  for  discharge, 
and  cannot  be  heard  in  opposition  to 
it,  but,  on  the  contrary,  will  be  under- 
stood as  assenting  to  it.  In  re  Suther- 
land (D.  C.  1869)  Fed.  Cas.  No.  13,- 
640;  In  re  Smith  (D.  C.  1871)  6  N.  B. 
R.  20,  Fed.  Cas.  No.  12,935;  In  re  Sea- 
bury  (D.  C.  1874)  10  N.  B.  R.  90,  Fed. 
Cas.  No.  12,573;  In  re  Schuyler  (D.  C. 
1869)  2  N.  B.  R.  549,  Fed.  Cas.  No. 
12,494. 

The  entry  of  an  appearance  by  one  or 
more  creditors  for  the  purpose  of  op- 
posing the  application  for  discharge 
suspends  all  further  proceedings  until 
the  filing  of  the  specifications;  but  if 
the  specifications  are  not  filed  within 
the  ten  days  (or  within  an  extension  of 
the  time  specially  granted  by  the 
court),  then  the  case  proceeds  as  if  no 
opposition  had  been  entered.  In  re  Mc- 
Vey  (D.  C.  1868)  2  N.  B.  R.  257,  Fed. 
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Cas.  No.  8,932;  In  re  Friselle  (D.  G. 
1871)  6  N.  B.  R.  119,  Fed.  Cas.  No. 
6,132. 

One  creditor  may  adopt  and  prose- 
cute the  objections  filed  by  another 
creditor,  when  the  latter  has  declared 
his  intention  to  abandon  the  same.  In 
re  Guilbert  (D.  C.  1907)  154  Fed.  676, 
18  Am.  Bankr.  Rep.  830.  But  not  aft- 
er the  claim  of  the  creditor  originally 
objecting  has  been  stricken  out.  In  re 
McDonald  (D.  C.  1876)  14  N.  B.  B. 
477,  Fed.  Cas.  No.  8,763. 

The  fact  that  creditors  wlio  proposed 
to  contest  the  granting  of  a  discharge 
on  the  ground  that  the  bankrupt  had 
defrauded  them  have  abandoned  their 
opposition  is  entitled  to  consideration 
by  the  court.  In  re  Hammerstein 
(1911)  189  Fed.  37,  110  C.  C.  A.  472, 
26  Am.  Bankr.  Rep.  767. 

Creditor,  whose  partnership  with 
bankrupt  was  terminated  prior  to  pre- 
tended sales  of  interest  in  another  firm, 
held  not  estopped  from  objecting  to  the 
bankrupt's  discharge  because  of  the 
concealment  of  such  interest  In  re 
Hagy  (C.  C.  A.  1915)  220  Fed.  665. 

The  provision  of  the  bankruptcy  act 
(added  by  the  amendment  of  1910) 
that  a  trustee  shall  not  interpose  ob- 
jections to  a  bankrupt's  discharge  until 
he  shall  be  authorized  to  do  so  at  a 
meeting  of  creditors  called  for  that  pur- 
pose, is  satisfied  if  the  authority  be  giv- 
en at  a  meeting  called  by  the  referee. 
In  re  Reiff  (D.  C.  1913)  206  Fed.  399. 

38.  Withdrawal      of      opposition.— A 

creditor  who  has  entered  opposition  to 
a  bankrupt's  application  for  discharge 
may  withdraw  the  same  without  the 
consent  of  the  other  creditors.  Brang- 
an  V.  His  Creditors  (1883)  64  Cal.  394, 
1  Pac.  477.  But  this  cannot  be  done 
without  notice  to  other  creditors  who 
have  adopted  the  specifications  as  rep- 
resenting their  own  objections  and  pro- 
pose to  prosecute  them.  In  re  Diets 
(D.  C.  1899)  97  Fed.  663,  3  Am. 
Bankr.  Rep.  316.  When  a  creditor  who 
has  filed  specifications  of  objection  is 
about  to  withdraw  them,  other  credi- 
tors may  be  substituted  and  carry  on 
the  opposition.  In  re  Houghton  (D.  C. 
1874)  Fed.  Cas.  No.  6,730. 

39. Corrupt  inducement  to  with- 
draw opposition.— Any  agreement  or 
arrangement  by  which  a  creditor  is  to 
be  paid  in  full,  on  consideration  of  hia 
withdrawing  opposition  to  the  dis- 
charge, or  is  to  receive  a  larger  share 
of  his  debt  than  other  creditors,  or  to 
receive  other  property  or  a  bonus  or 
present,  is  corrupt,  illegal,  and  con- 
trary to  public  policy,  and  cannot  be 
enforced  in  any  form  of  proceeding. 
Blasdel  v.  Fowle  (1876)  120  Mass.  447, 
21  Am.  Rep.  533.  See  Fox  v.  Paine 
(1846)  10  Ala.  523.  If  a  promissory 
note  is  given  to  the  creditor  in  pursu- 
ance of  such  an  agreement,  it  is  invalid 
and  cannot  be  collected  by  law.  Bell 
V.  Leggett  (1852)  7  N.  X.  176;  Marble 
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T.  Grant  (1882)  7^  Me.  423;  Rice  ▼. 
MazweU  (1850)  13  Smedes  &  M. 
(Miss.)  289,  63  Am.  Dec.  85.  If  the 
consideration  is  the  bankrupt's  promise 
to  pay  him  in  fall,  no  action  can  be 
maintained  on  such  promise.  Auatin  ▼. 
Markbam  (1871)  44  Oa.  161. 

Where  the  bankrupt's  wife  executes 
a  mortgage  on  her  separate  property, 
at  his  request,  in  pursuance  of  an 
agreement  by  which  he  was  to  pay  the 
debt  of  his  creditor  in  full  if  the  latter 
would  assent  to  his  disdiarge,  the 
mortgage  is  without  consideration  and 
tainted  with  the  illegality  of  the  trans- 
action, notwithatanding  it  was  executed 
after  the  discharge  and  though  the  wife 
did  not  know  of  the  agreement.  Bias- 
del  ▼.  Fowle  (1876)  120  Mass.  447,  21 
Am.  Rep.  533. 

A  corrupt  bargain  with  a  creditor  to 
withdraw  opposition  to  the  bankrupt's 
discharge  will  invalidate  the  discharge 
if  granted,  or  constitute  sufficient 
ground  for  revoking  and  annulling  it 
Coates  V.  Blush  (1848)  1  Gush.  (Mass.) 
564. 

It  is  ground  for  vacating  a  discharge 
in  bankruptcy  that  a  creditor's  with- 
drawal from  opposition  was  purchased, 
thoQgh  it  was  done  by  a  friend  of  the 
bankrupt,  without  the  procurement  or 
participation  of  the  bankrupt,  where 
the  latter  was  privy  to  the  arrange- 
ment and  consented  to  it.  In  re  Dieta 
(D.  C.  1899)  97  Fed.  563,  3  Am. 
Bankr.  Rep.  316. 

Where  a  surety  of  the  bankrupt  paid 
the  debt  of  a  creditor  who  was  oppos- 
ing the  discharge,  merely  for  his  own 
purposes,  and  because  the  granting  of 
the  discharge  would  put  him  (the  sure- 
ty) in  a  better  position,  and  this  was 
done  without  consulting  with  the  bank- 
rapt  or  informing  him  of  the  transac- 
tion until  long  afterwards,  and  the 
latter  had  no  part  in  it  nor  made  any 
promise  to  repay  the  amount,  it  was 
held  that  this  would  not  vitiate  the  dis- 
charge. Ex  parte  Briggs  (D.  O.  1875) 
Fed.  Cas.  No.  1,868. 

40.  Want  or  failure  of  opposition.— 

If  no  specifications  of  objection  to  the 
bankrupt's    application    for    discharge 
are  filed,   or  if   those  filed   are   with- 
drawn, ruled  out,  or  found  in  favor  of 
the  bankrupt,  the  court  will  not,  of  its 
own   motion,    refuse    a   discharge,    al- 
though it  may  Appear  that  the  bank- 
rupt  has    committed   some    act   which 
would  deprive  him   of  the  right   to  a 
discharge     if     properly    specified     and 
proved.    In  re  McDuff  (1900)  101  Fed. 
241,  41  O.   C.  A.  316,  4  Am.   Bankr. 
Rep.  110;    In  re  Hixon   (D.  O.  1890) 
d3  Fed.  440,  1  Am.  Bankr.  Rep.  610; 
In  re  Thomas  (D.  O.  1899)   92  Fed. 
912,  1  Am.  Bankr.  Rep.   515;    In  re 
Hohnan  (D.  O.  1899)  92  Fed.  512,  1 
Am.  Bankr.  Rep.  600;    In  re  Antisdel 
(D.  C.  1878)   18  N.  B.  R.  289,   Fed. 
Caa.  No.  490;   In  re  CHark  (D.  O.  1879) 
19  N.  B.  R.  301.  Fed.  (3as.  No.  2,812; 
la  re  Fowler  (D.  a  1872)  Fed.  Cas. 


No.  4,999.  CJONTRA,  In  re  Sohoo  (D. 
C.  1869)  8  N.  B.  R.  215,  Fed.  Cas. 
No.  13,162;  In  re  WUkinson  (D.  C. 
1869)  3  N.  B.  R.  286,  Fed.  Cas.  No. 
17.667. 

Where  there  is  no  opposing  party  to 
the  discharge,  the  proceeding  may  be 
continued  from  time  to  time  to  suit  the 
convenience  of  the  bankrupt  In  re 
Sutherland  (D.  O.  1869)  Fed.  Cas.  No. 
13,640. 

41.  Time  to  file  specifloatlons  In  op- 
posltlon.F— Creditors  desiring  to  oppose 
the  bankrupt's  application  for  discharge 
are  required  (by'  General  Order  No. 
32)  to  enter  their  appearance  on  the 
•day  when  creditors  are  required  to 
show  cause,  and  to  file  their  specifica- 
tions within  ten  days  thereafter.  But 
though  the  notice  to  show  cause  usually 
designates  not  only  the  return  day,  but 
a  particular  hour  of  that  day,  creditors 
are  not  restricted  to  the  hour  so  ap- 
pointed, but  have  the  entire  day  in 
which  to  enter  their  appearance  and 
ten  days  thereafter  for  filing  the  spec- 
ifications. In  re  Barrager  (D.  C.  1911) 
191  Fed.  247,  27  Am.  Bankr.  Rep. 
366.  The  general  order  does  not  op- 
erate as  a  statute  of  limitations,  so  as 
to  cut  off  absolutely  the  right  of  cred- 
itors to  file  opposition  if  not  exercised 
within  the  ten  ^ays,  or  prevent  the 
court  from  granting  an  extension  of 
time  for  good  reasons  shown.  In  re 
Nathanson  (D.  C.  1907)  152  Fed.  585, 
18  Am.  Bankr.  Rep.  252. 

Specifications  qf  opposition  filed  after 
the  expiration  of  the  prescribed  time, 
without  leave' of  court  first  obtained  or 
valid  excuse  for  the  delay,  will  be  dis- 
regarded, or  may  be  dismissed  on  mo- 
tion of  the  bankrupt.  In  re  Albrecht 
(D.  C.  1900)  104  Fed.  974,  5  Am. 
Bankr.  Rep.  223;  In  re  Buxbaum  (D. 
C.)  13  N.  B.  R.  477,  Fed.  Cas.  No. 
2,259. 

After  the  expiration  of  the  ten  days, 
no  creditor  can  claim  any  absolute  right 
to  file  speciiScations.  Whether  he 
shall  be  allowed  to  do  so  rests  entirely 
in  the  discretion  of  the  court.  It  may 
be  granted  as  a  privilege  by  the  judge, 
but  not  without  good  cause  shown,  and 
not  unless  the  creditor  clears  himself 
of  the  imputation  of  laches.  In  re 
Young  (D.  C.  1908)  162  Fed.  912,  20 
Am.  Bankr.  Rep.  697;  In  re  Frice 
(D.  C.  1890)  96  Fed.  611,  2  Am. 
Bankr.  Rep.  674;  In  re  Morgan  (D. 
C.  1900)  101  Fed.  982,  4  Am.  Bankr. 
Rep.  402;  In  re  Marsh  (D.  C.  1900)  2 
Nat  Bankr.  News  649;  In  re  Levin  (C. 
C.  1876)  14  N.  B.  R  385,  Fed.  Cas.  No. 
8,291;  In  re  Jacobs  (D.  C.  1879)  Fed. 
Cas.  No.  7,160;  In  re  Grefe  (D.  C. 
1868)  2  N.  B.  R.  329,  Fed.  Cas.  No. 
5,794. 

42.  Form  and  aufflclency  of  apeolfl- 

oations.— Specifications  must  present 
adequate  statements  of  issuable  facts, 
and  mere  statements  of  conclusions  of 
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law  are  not  sufficient.  In  re  Holman 
(D.  0. 1809)  92  Fed.  512, 1  Am.  Bankr. 
Rep.  600;  In  re  Hirsch  (D.  O.  1899) 
96  Fed.  468,  2  Am.  Bankr.  Rep.  715; 
Stewart  ▼.  Hargrove  (1853)  23  Ala. 
429. 

The  allegations  of  the  specifications 
must  be  clear,  distinct,  specific,  and 
circumstantial,  and  they  must  be  so 
precise  and  full  as  to  inform  the  bank- 
rupt of  the  exact  charge  which  he  is 
called  upon  to  refute,  and  to  inform 
the  court  of  the  exact  issue  to  be  tried. 
In  re  Wittenberg  (D.  C.  1908)  160 
Fed.  991,  20  Am.  Bankr.  Rep.  398;  In 
re  Servis  (D.  C.  1905)  140  Fed.  222, 
15  Am.  Bankr.  Rep.  271;  In  re  Frice 
(D.  O.  1899)  96  Fed.  611,  2  Am.  Bankr. 
Rep.  674;  In  re  Parish  (D.  C.  1903) 
122  Fed.  553,  10  Am.  Bankr.  Rep.  548; 
In  re  Waggoner  (D.  C.  1867)  Fed.  Cas. 
No.  17,037;  In  re  White  (D.  O.  1878) 
18  N.  B.  R.  107,  Fed.  Gas.  No.  17,533; 
In  re  Rathbone  (D,  C.  1868)  1  N.  B. 
R  294,  Fed.  Cas.  No.  11,580;  In  re 
Burk  (D.  C.  1868)  3  N.  B.  R.  296, 
Fed.  Cas.  No.  2,156;  In  re  Bidom  (D. 
O.  1869)  3  N.  B.  R.  106,  Fed  Cas.  No. 
4,314;  In  re  Freeman  (D.  C.  1870) 
4  N.  B.  R.  64,  Fed.  Cas.  No.  5,082; 
In  re  Hill  (D.  0.  1868)  1  N.  B.  R. 
275,  Fed.  Cas.  No.  6,482;  In  re  Tyrrel 
(D.  O.  1868)  2  N.  B..R.  200,  Fed.  Cas. 
No.  14,314;  In  re  Hansen  (D.  C.  1869) 
2  N.  B.  R.  211,  Fed.  Cas.  No.  6,039. 

A  specification  is  insufficient  which 
alleges  that  the  bankrupt  made  ''va- 
rious contradictory  statements"  in  the 
course  of  the  proceedings.  In  re  Bla- 
lock  (D.  C.  1902)  118  Fed.  679,  9 
Am.  Bankr.  Rep.  266. 

Specifications  in  opposition  to  a 
bankrupt's  application  for  discharge 
must  be  in  writing.  In  re  Shoemaker 
(D.  C.  1868)  Fed.  Cas.  No.  12,799. 
They  must  disclose  the  name  of  the 
objecting  party,  and  must  allege  that 
he  is  a  party  in  interest,  and,  if  he  is 
a  creditor,  that  he  has  a  debt  provable 
in  bankruptcy,  or  that  it  has  been  prov- 
ed and  allowed  if  such  is  the  case,  and 
further  that  his  claim  is  one  which 
will  be  affected  by  the  discharge  if 
granted.  In  re  Main  (D.  C.  1913)  205 
Fed.  421,  30  Am.  Bankr.  Rep.  547; 
In  re  Chandler  (1905)  138  Fed.  637,  71 
C.  C.  A.  87,  14  Am.  Bankr.  Rep.  512; 
In  re  Servis  (D.  C.  1905)  140  Fed. 
222,  16  Am.  Bankr.  Rep.  271;  In  re 
Palmer  (D.  C.  1869)  3  N.  B.  R.  301, 
Fed.  Cas.  No.  10,682. 

Specifications  must  distinctly  allege 
at  least  one  of  the  statutory  grounds 
for  refusing  the  discharge,  objections 
not  specified  in  the  act  being  unavail- 
able. In  re  Griffin  Bros.  (D.  C.  1907) 
154  Fed.  537,  19  Am.  Bankr.  Rep.  78; 
In  re  McGum  (D.  C.  1900)  102  Fed. 
743,  4  Am.  Bankr.  Rep.  459;  In  re 
Rhutassel  (D.  C.  1899)  96  Fed.  597,  2 
Am.  Bankr.  Rep.  697.  Where  specifi- 
cations of  opposition  to  a  discharge 
wholly    fail    to    state    any    statutory 
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ground  for  refusal,  their  insufficiency  is 
not  waived  by  failing  to  except  there- 
to, and  they  may  be  disregarded.  In. 
re  McCarthy  (D.  C.  1909)  170  Fed. 
859,  22  Am.  Bankr.  Rep.  499. 

A  specification  which  merely  follows 
the  general  language  of  the  statate, 
without  attempting  to  set  forth  partic- 
ulac  facts,  transactions,  or  details,  is 
not  sufficient  In  re  Main  (D.  C.  1913> 
205  Fed.  421,  30  Am.  Bankr.  Rep.  547; 
In  re  Mintzer  (D.  C.  1912)  197  Fed. 
647,  28  Am.  Bankr.  743;  In  re  Lewis 
(D.  C.  1908)  163  Fed.  137,  20  Am. 
Bankr.  Rep.  711;  In  re  Bromley  (D. 
C.  1907)  152  Fed.  493,  18  Am.SBankr. 
Rep.  227;  In  re  Ginsburg  (D.  C.  1904) 
130  Fed.  627,  12  Am.  Bankr.  Rep.  459; 
In  re  Peck  (D.  C.  1903)  120  Fed.  972. 
9  Am.  Bankr.  Rep.  747;  In  re  Graves 
(D.  O.  1885)  24  Fed.  550;  In  re  Son 
(D.  C.  1868)  1  N.  B.  R.  310,  Fed.  Oas. 
No.  13,174.  An  exception  exists  in  the 
case  of  alleging  the  failure  to  keep 
books  of  account,  or  the  destruction  or 
concealment  of  booksj  where,  from 
the  nature  of  the  case,  it  may  be  impos- 
sible for  the  objecting  creditor  to  par- 
ticularize. Here  an  allegation  in  the 
language  of  the  statute  may  suffice. 
See  In  re  Magen  Bros.  Co.  (1912)  192 
Fed.  883,  113  C.  C.  A.  207,  27  Am. 
Bankr.  Rep.  729. 

The  specifications  should  be  of  sucb. 
a  character  that  their  sufficiency  may 
be  tested  by  demurrer  or  by  exceptions 
analogous  to  those  allowed  in  equity. 
Troeder  v.  Lorsch  (1906)  150  Fed. 
710,  80  C.  C.  A.  376,  17  Am.  Bankr. 
Rep.  723. 

The  specifications  must  set  forth  the 
facts  with  the  same  particularity  and 
exactness  that  are  required  in  an  in- 
dictment or  a  criminal  information.  In 
re  Levey  (D.  C.  1904)  133  Fed.  572, 
13  Am.  Bankr.  Rep.  312;  In  re  Hirsch 
(D.  C.  1899)  96  Fed.  468,  2  Am.  Bankr. 
Rep.  715;  In  re  Butterfield  (D.  C. 
1870)  Fed.  Cas.  No.  2,247. 

Specifications  in  opposition  to  a  dis- 
charge, especially  where  attempting  to 
charge  some  criminal  act,  should  be 
pleaded  with  greater  particularity  than 
ordinary  civil  actions,  though  the  strict 
rules  as  to  indictments  do  not  apply. 
In  re  White  (D.  C.  1915)  222  Fed.  688, 

A  specification  which  states  the  facts 
only  on  information  and  belief  is  insuf- 
ficient.   Id. 

A  specification,  in  opposition  to  the 
discharge  of  a  bankrupt,  that  he  know- 
ingly made  a  false  oath,  for  the  purpose 
of  deceiving  the  trustee  and  eoncealinc; 
his  assets,  sufficiently  states  the  mate- 
riality of  the  oath.     Id. 

Where  the  specifications  filed  are  too 
vague  and  indefinite  to  be  triable,  the 
case  stands  as  if  there  were  no  opposi- 
tion and  no  specifications  filed,  and  the 
bankrupt  must  receive  his  discharge  if 
otherwise  entitled  to  it.  In  re  Son  (D. 
C.  1868)  Fed.  Cas.  No.  13,174. 

Where  time  is  an  essential  part  of 
the  act  charged  in  opposition  to  the 
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bankrupt's  discharge,  it  must  be  alleged 
particularly,  and  an  allegation  that  the 
act  was  done  "a  short  time"  prior  to 
the  filing  of  the  petition  is  not  suffi- 
cient In  re  Steed  (D.  0.  1901)  107 
Fed.  682,  6  Am.  Bankr.  Rep.  73;  In  re 
Peacock  (D.  C.  1900)  101  Fed.  560,  4 
Am.  Bankr.  Rep.  136. 

A  specification  in  opposition  to  the 
bankrupt's  application  for  discharge,  on 
the  ground  that  he  obtained  money  or 
property  on  credit  by  means  of  a  false 
statement,  must  allege  that  it  was  made 
in  writing.  In  re  Lewis  (D.  C.  1908) 
163  Fed.  137,  20  Am.  Bankr.  Rep.  711. 
And  it  must  state  the  subsrtance  of  the 
falae  statement  and  the  name  of  the 
person  defrauded  by  it.  B.  H.  6od- 
ahalk  Co.  y.  Sterling  (1904)  129  Fed. 
580,  64  G.  G.  A.  148,  12  Am.  Bankr. 
Rep.  302;  In  re  Levey  (D.  G.  1904) 
133  Fed.  572,  13  Am.  Bankr.  Rep.  312. 
See  In  re  Main  (D.  G.  1913)  205  Fed. 
421,  30  Am.  Bankr.  Rep.  547. 

43.  —  Allegations  as  to  oonoeal- 
■ent  of  property.  — A  specification 
which  states  the  facts  only  on  informa- 
tion and  belief  is  insufficient.  In  re 
White  (D.  G.  1915)  222  Fed.  688.  An 
allegation  which  merely  stateer  the  cred- 
itor's belief  that  the  bankrupt  owns 
property  which  he  is  concealing  and  has 
not  listed  in  his  schedule  is  insufficient. 
In  re  Thomas  (D.  G.  1899)  92  Fed« 
912,  1  Am.  Bankr.  Rep.  515. 

Where  fraudulent  payments  are 
charged,  it  is  not  necessary  to  state 
that  the  persons  receiving  such  pay- 
ments were  creditors.  In  re  Smith  (D. 
C.  1871)  5  N.  B.  R.  20,  Fed.  Gas.  No. 
12,985. 

The  specification  must  distinctly  al- 
lege a  concealment  of  property  or  that 
the  trustee  has  been  prevented  from 
taking  possession  of  it.  In  re  Taplin 
.  (D.  C.  1905)  135  Fed.  861,  14  Am. 
Bankr.  Rep.  360.  It  must  be  alleged 
that  the  property  has  been  concealed 
from  the  trustee,  a  charge  that  it  has 
been  concealed  "from  hiff  estate  in 
bankruptcy"  being  insufficient.  In  re 
Adams  (D.  G.  1909)  171  Fed.  599,  22 
Am.  Bankr.  Rep.  613.  A  statement 
that  the  bankrupt  has  placed  his  prop- 
erty in  the  hands  of  his  wife  is  insuf- 
ficient In  re  Hill  (D.  G.  1868)  Fed. 
Cas.  No.  6,482. 

The  objection  must  specify  and  de- 
scribe the  particular  property  alleged 
to  have  been  concealed,  with  as  much 
certainty  as  the  nature  of  the  case 
admits,  it  being  insufficient  to  allege 
that  the  bankrupt  has  "concealed  a  part 
of  his  effects,"  "concealed  his  estate 
and  effects,"  or  "concealed  certain  pa- 
pers." In  re  Agnew  (D.  G.  1915)  225 
Fed.  650;  In  re  White  (D.  G.  1915) 
222  Fed.  688;  In  re  Parish  (D.  G. 
1903)  122  Fed.  553,  10  Am.  Bankr. 
Rep.  548;  In  re  Mawson  (D.  G.  1868) 
1  N.  B.  R.  437,  Fed.  Gas.  No.  9,- 
318;  In  re  Hixon  (D.  G.  1899)  93  Fed. 
440,  1  Am.  Bankr.  Rep.  610;  In  re 
Condict  (D.  G.  1879)  19  N.  B.  R.  142, 
Fed.  Gas.  No.  3,094;    In  re  Garrier 


(D.  G.  1891)  47  Fed.  438;  In  re  Drey- 
er  (D.  G.  1868)  2  N.  B.  B.  212,  Fed. 
Gas.  No.  4,082.  But  see  In  re  Mil- 
graum  &  Ost  (D.  G.  1904)  129  Fed. 
827,  12  Am.  Bankr.  Rep.  306,  as  to  an 
allegation  that  bankrupts  had  concealed 
"large  quantities  of  merchandise"  in 
a  certain  house. 

44.  —  Allegations  of  knowledge, 
falsity,  and  fraudulent  intents— A  spec- 
ification in  opposition  to  a  bankrupt's 
application  for  discharge,  on  the  ground 
of  his  having  concealed  property  from 
his  trustee,  is  fat;illy  defective  if  it 
fails  to  allege  that  the  offense  was  com- 
mitted "knowingly  and  fraudulently," 
these  words  being  included  in  the  stat- 
ute as  a  necessary  part  of  the  crime  or 
ground  for  refusing  a  discharge.  In  re 
Kaiser  (D.  G.  1899)  99  Fed.  689,  3 
Am.  Bankr.  Rep.  767;  In  re  Pierce 
(D.  G.  1900)  103  Fed.  64,  4  Am.  Bankr. 
Rep.  554;  In  re  Griffin  Bros.  (D.  G. 
1907)  154  Fed.  537, 19  Am.  Bankr.  Rep. 
78.  An  allegation  that  he  has  "not 
offered  to  surrender  all  of  his  property 
for  the  benefit  of  his  creditors"  and 
that  he  is  "withholding  property  from 
his  creditors"  is  not  sufficient  In  re 
Hirsch  (D.  G.  1899)  96  Fed.  468,  2 
Am.  Bankr.  Rep.  715.  Nor  is  an  alle- 
gation that  the  bankrupt,  "with  a  fraud- 
ulent intent,  has  failed  to  include  in 
his  schedules  property  belonging  to 
him."  In  re  Adams  (D.  G.  1900)  104 
Fed.  72,  4  Am.  Bankr.  Rep.  696.  Nor 
a  charge  that,  at  the  time  of  filing  the 
petition,  he  owned  and  possessed  prop- 
erty which  he  has  fraudulently  conceal- 
ed and  fraudulently  failed  to  inventory. 
In  re  Taplin  (D.  G.  1905)  135  Fed.  861, 
14  Am.  Bankr.  "Aep.  360.  Nor  an  al- 
legation that  he  fraudulently  disposed 
of  a  part  of  his  property  and  in  his 
petition  concealed  the  fact,  and  has 
converted  the  proceeds  of  the  property 
to  his  own  use.  In  re  Patterson  (D. 
G.  1903)  121  Fed.  921,  10  Am.  Bankr. 
Rep.  371. 

The  making  of  a  false  oath  in  a  pro- 
ceeding in  bankruptcy,  considered  as  a 
ground  for  refusing  a  discharge,  must 
have  been  done  knowingly  and  fraud- 
ulently," and  if  this  is  not  distinctly 
alleged,  the  specifications  will  be  insuf- 
ficient. In  re  Patterson  (D.  G.  1903) 
121  Fed.  921,  10  Am.  Bankr.  Rep.  371; 
In  re  Beebe  (D.  G.  1902)  116  Fed.  48, 
8  Am.  Bankr.  Rep.  597;  In  re  Blalock 
(D.  G.  1902)  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266;  In  re  Mayer  (D.  G. 
1912)  195  Fed.  571,  28  Am.  Bankr. 
Rep.  342;  In  re  Smith  (D.  G.  1871) 
5  N.  B.  R.  20,  Fed.  Gas.  No.  12.985. 

A  charge  that  the  bankrupt  has  con- 
cealed his  books  of  account  or  destroyed 
them  is  defective  if  it  fails  to  allege 
that  this  was  done  with  intent  to  con- 
ceal his  financial  condition.  In  re  Grif- 
fin Bros.  (D.  G.  1007)  154  Fed.  537,  19 
Am.  Bankr.  Rep.  78. 

Where  the  ground  of  opposition  is 
that  the  bankrupt  omitted  the  name  and 
claim  of  the  objecting  creditor  from  his 
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schedule,  it  miut  b«  alleged  that  It 
was  wiEfully  and  fraudulently  done. 
Symonda  t.  Baroee  (1671)  S9  Me.  81, 
8  Am.  Bep.  418. 

If  tbe  act  of  the  buikrupt  objected  to 
la  a  tranafer  of  his  property  made  with- 
in four  months  before  tbe  filing  of  tbe 
petllioii  in  bankruptcy,  it  must  be  al- 
leged to  have  been  made  with  intent  to 
hinder,  delay,  or  defraud  his  creditora, 
though  in  thia  case  the  words  "know- 
ingly and  fraudulently"  need  not  be 
uaed.  In  re  Gift  (D.  C.  1904)  130  Fed. 
230.  12  Am.  Bankr.  fiep,  244. 

Where  It  is  specified  that  the  bank- 
rupt baa  committed  perjury  in  his  tea- 
timony  before  the  referee,  the  objec- 
tion must  aet  out  the  testimony  alleg- 
ed to  be  false,  together  with  the  facta 
relied  on  to  prove  its  falsity,  so  as  to 
present  a  specific  issue.  In  re  Goodale 
(D.  C.  1901)  109  Fed.  783,  6  Am. 
Bankr.  Rep.  493. 

A  specification  atating  that  the  bank- 
rupt procured  the  assent  of  certain 
creditora  to  the  granting  of  tbe  dis- 
charge, without  alleging  that  be  did  so 
by  means  of  a  pecuniary  consideration 
or  otherwise  corruptly,  is  not  suffi- 
cient In  re  Mawson  (D.  C.  1868)  Fed. 
Cas.  No.  9.318. 

A  specification  that  the  bankrupt  haa 
falsely  aet  forth  in  his  petition  and 
schedule  that  he  had  no  property  ia 
defective  and  insufficient;  it  must  spec- 
ify what  property  he  had.  In  re 
Beardsley  (D.  C.  1868)  1  N.  B.  R.  304. 
Fed.  Gas.  No.  1,183;  lu  re  Ratbbone 
(D.  C.  186S)  1  N.  B.  R.  324,  Fed.  Caa. 
No.  11,682. 

45.  —  Ailegatlont  as  to  failure  to 
keep  book*  or  destruotion  or  conceal- 
ment of  books.— Where  the  ground  of 
objection  to  the  bankrupt's  discharge  is 
that  he  has  failed  to  keep  books  of  ac- 
count from  which  his  financial  condi- 
tion cotild  be  ascertained,  or  that  be 
has  destroyed  or  concealed  bis  books, 
the  apecificationa  of  objection  may 
state  tbe  charge  generally,  following 
the  language  of  the  statute,  and  with- 
out giving  particulars,  since  these  mat- 
tera  are  peculiarly  within  the  bank- 
rupt's own  knowledge  and  cannot  ordi- 
narily be  speciSed  in  detail.  In  re 
Magen  Bros.  Co.  (1912)  1S2  Fed.  883, 
113  C.  0.  A.  207,  27  Am.  Bankr.  Rep. 
720:  In  re  Ginsburg  (D.  C.  1904)  130 
Fed.  627.  12  Am.  Bankr.  Rep.  459;  In 
re  Randall  (D.  0.  1908)  159  Fed.  298, 
20  Am.  Bankr.  Rep.  305;  In  re  Neth- 
anson  (D.  C.  1007)  155  Fed.  645,  19 
Am.  Bankr.  Rep.  56;  In  re  Patterson 
(D.  C.  1003)  121  Fed.  921.  10  Am. 
Bankr.  Rep.  371;  In  re  Bellia  (D.  0. 
1870)  3  N.  B.  R.  496.  Fed.  Cas.  No. 
1,275.  Compare  In  re  MilKraum  & 
Ost  (D.  C.  1904)  129  Fed.  827,  12  Am. 
Bankr.  Rep.  306:  In  re  Dreyer  (D.  C. 
1868)  2  N.  B,  R.  212,  Fed,  Cas.  No. 
4.082. 

A   specification   of   objection    on   this 

ground  is  not  defective  for  uncertainty 

because   it   alleges,   in    tho   disjunctive, 

that  the  bankrupt,  with  intent  to  con- 
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ceal  hia  finandal  condition,  either  do 
stroyed  or  failed  to  keep  books  of  ac 
count  In  re  Magen  Bros.  Co.  (1912 
1»2  Fed.  883,  113  C.  C.  A.  207,  2" 
Am.  Bankr.  Rep.  729;  In  re  Brod  (D 
C.  1900)  166  Fed.  1011,  21  Am.  Banbi 
Rep.  426,  affirmed  Brod  t.  J.  K.  Or 
Shoe  Co.  (1909)  173  Fed.  1019,  97  C 
C.  A.  667. 

It  is  not  sufficient  to  allege  that  th< 
bankrupt  failed  to  keep  books  of  ac 
count  "and  hence  the  true  status  of  lii 
affairs  cannot  be  ascertained."  It  mus 
be  specifically  charged  that  bis  fallnr 
to  keep  books,  or  bis  destruction  o 
concealment  of  them,  was  in  pursuance 
of  an  intent  to  conceal  bis  financial  sit 
uation.  In  re  Blalock  (D,  C.  1902 
118  Fed.  679,  9  Am.  Bankr.  Rep.  266 
In  re  Bradin  (D.  C.  1910)  179  Fed 
708,  24  Am.  Bankr.  Rep.  793;  In  r^ 
Marston  (D.  C.  1871)  Fed.  Caa.  No 
9,142. 

If  tbe  ground  of  objection  is  that  tlti 
bankrupt  gave  false  testimony  befor< 
the  referee  in  regard  to  the  book 
which  he  kept  or  did  not  keep,  or  ii 
regard  to  tbe  disposition  which  he  ha 
made  of  tbem,  the  specifications  mus 
be  definite  and  certain  and  must  ae 
forth  such  particulars  as  will  raise  i 
distinct  issue.  In  re  Natbanson  (D.  C 
1907)  155  Fed.  646,  19  Am.  Banki 
Rep.  66. 

If  the  spedficaUon  charges  that  hi 
tailed  to  keep  books  of  account  or  rec 
ords  from  whicb  hia  financial  conditloi 
could  have  been  ascertained,  it  ia  no 
aeceBeary  to  proceed  further  and  eon 
me  rate  or  describe  tbe  books  or  rec 
ords  which  the  bankrupt  ought  to  havi 
kept  in  order  to  disclose  the  state  o 
his  affairs.  B.  H.  Godshalk  Co.  v 
Sterling  (1904)  129  Fed.  680,  64  C 
C.  A.  148,  12  Am.  Bankr.  Rep.  302 
Or  if  tbe  particular  charge  is  that  tbt 
bankrupt,  intending  to  conceal  hii 
financial  condition,  deatroyed  hia  can 
celed  checka  and  their  stubs,  it  Is  nol 
necessary  more  definitely  to  describi 
the  checks  and  stubs  alleged  to  hav( 
been  destroyed.  E,  H.  Godshalk  Co.  v 
Sterling  (1904)  129  Fed.  680.  64  C.  C 
A-  148.  12  Am.  Bankr,  Eep.  302. 

A  specification  of  objection  against  ■ 
bankrupt's  discharge  that  he  failed  U 
keep  books,  with  full  and  complett 
knowledge  of  tbe  importance  and  tie 
ceasity  thereof,  in  the  brokerage  busi 
Dese,  end  with  intent  to  defraud  ant 
deceive  the  undersigned  objecting  cred 
Itors  and  othera,  while  inapt,  was  auf. 
Ddent  to  sustain  an  amendment,  ao  ai 
to  conform  it  to  the  statute.  In  n 
Weston  (1913)  206  Fed.  231,  124  O 
C.  A.  345. 

46.  Signature  and  verlltoatlen  ot 
apeclflcations. — If  tbe  objecting  crediloi 
Is  a  partnership,  its  signature  may  bt 
affixed  to  the  specifications  by  one  at 
the  partners  having  authority  to  eigi 
the  firm  name.  If  the  creditor  Is  i 
corporation,  the  apenfication  may  ht 
signed  by  a  duly  authorised  officer 
who  will  alao  affix  tbe  corporate  aeal 


Ch.3) 


BANKRUPTCT   (|  14) 


§9698 


In  re  Glass  (D.  G.  1902)  119  Fed.  609, 
9  Am.  Bankr.  Rep.  391. 

If  several  creditors  desire  to  urge 
the  same  objections  to  the  bankrupt's 
ipplication  for  discharge,  they  may 
join  in  one  specification.  In  re  Mil- 
sraum  &  Ost  (D.  O.  1904)  129.  Fed. 
827,  12  Am.  Bankr.  Rep.  306.  But 
each  of  them  must  sign  and  swear  to 
the  specification.  In  re  Glass  (D.  G. 
1902)  119  Fed.  509,  9  Am.  Bankr. 
Bep.  391. 

^edfications  of  objection  to  the 
bankrupt's  application  for  discharge 
must  be  verified  under  oath  by  the  ob- 
jecting creditor.  In  re  Brown  (1901) 
112  Fed.  49,  50  C.  G.  A.  118,  7  Am. 
Bankr.  Rep.  252;  In  re  Baemcopf  (D. 
C.  1902)  117  Fed.  975,  9  Am.  Bankr. 
Rep.  133;  In  re  Gift  (D.  C.  1904)  130 
Fed.  230,  12  Am.  Bankr.  Rep.  244;  In 
re  Servis  (D.  0.  1905)  140  Fed.  222, 
15  Am.  Bankr.  Rep.  271.  Compare  In 
re  Jamieson  (D.  C.  1903)  120  Fed.  697, 
9  Am.  Bankr.  Rep.  681.  The  want  of 
t  verification  is  an  irregularity  which 
will  be  considered  waived  if  the  bank- 
rupt does  not  object  to  the  specifica- 
tion on  this  ground.  In  re  Main  (D. 
C.  1913)  205  Fed.  421,  30  Am.  Bankr. 
Bep.  547.  The  want  of  a  verification 
may  be  supplied  by  amendment.  In 
re  Meurer  (D.  C.  1906)  144  Fed.  445, 
15  Am.  Bankr.  Rep.  828;  In  re  Gift 
(D.  C.  1904)  130  Fed.  230,  12  Am. 
Bankr.  Rep.  244. 

Where,  on  taking  of  testimony  before 
special  master,  it  was  agreed  to  submit 
objection  to  verification  of  objections 
to  discharge  to  the  judge,  verification 
on  the  last  day  on  which  briefs  were 
filed  held^  in  time,  and  hence  it  was  im- 
material whether  the  original  verifica- 
tion was  sufficient.  In  re  Kretz  (D. 
C.  1914)  212  Fed.  784. 

The  proper  form  for  the  verification 
of  specifications  is  that  by  which  the 
objecting  creditor  "does  hereby  make 
solemn  oath  that  the  statements  of 
fact  contained"  in  the  specification  "are 
true  according  to  the  best  of  [his] 
knowledge,  information,  and  belief." 
In  re  Nathanson  (D.  G.  1907)  155  Fed. 
645,  19  Am.  Bankr.  Rep.  56;  In  re 
Glass  (D.  G.  1902)  119  Fed.  509,  9 
Am.  Bankr.  Rep.  391;  In  re  Milgraum 
ft  Oflt  (D.  G.  1904)  129  Fed.  827,  12 
Am.  Bankr.  Rep.  806;  In  re  Peck  (D. 
C.  1903)  120  Fed.  972,  9  Am.  Bankr. 
Bep.  747. 

47.  — —  By   attorney  at   law  or   In 

fM.— Specifications  of  objection  should 
not  ordinarily  be  signed  and  verified  by 
attorneys  at  law  or  in  fact  for  object- 
ing creditors,  instead  of  by  the  cred- 
itors themselves,  but  may  be  so  signed 
imder  exceptional  circumstances.  In 
re  MUgraum  &  Ost  (D.  G.  1904)  129 
Fed.  827,  12  Am.  Bankr.  Rep.  306.  In 
this  case,  the  reason  why  the  verifica- 
tion is  made  by  counsel  instead  of  by 
the  creditor  In  person  should  be  ex- 
plicitly stated  in  the  affidavit  In  re 
Bandall   (D.   G.  1908)    159  Fed.  298, 

9  U  J3.GOMP.'16-702 


20  Am.  Bankr.  Rep.  305;  In  re  Baem- 
copf (D.  G.  1902)  117  Fed.  975,  9  Am. 
Bankr.  Rep.  133. 

Attorneys,  solicitors,  or  other  agents 
should  not  be  allowed  to  verify  the 
specifications,  unless  in  pursuance  of  a 
previous  order  of  court  allowing  them 
so  to  do,  and  in  that  event  both  the  or- 
der and  the  oath  must  state  the  rea- 
aons.  In  re  Glass  (D.  G.  1902)  119 
Fed.  509,  9  Am.  Bankr.  Rep.  391. 

48.  Amendment  of  speoiflcations.— It 

is  within  the  authority  and  discretion 
of  the  court  to  permit  the  amendment 
of  specificittions  in  opposition  to  the 
bankrupt's  discharge,  as,  for  the  pur- 
pose of  supplying  a  necessary  allega- 
tion which  was  originally  omitted.  In 
re  Miller  (D.  G.  1912)  192  Fed.  730, 
27  Am.  Bankr.  Rep.  606;  In  re  Enaszak 
(D.  G.  1907)  151  Fed.  503,  18  Am. 
Bankr.  Rep.  187;  In  re  Glass  (D.  G. 
1902)  119  Fed.  509,  9  Am.  Bankr.  Rep. 
391;  In  re  Kaiser  (D.  G.  1899)  99 
Fed.  689,  3  Am.  Bankr.  Rep.  767;  In 
re  Holman  (D.  G.  1899)  92  Fed.  512, 
1  Am.  Bankr.  Rep.  600;  In  re  Bellis 
(D.  G.  1870)  3  N.  B.  R.  496,  Fed.  Gas. 
No.  1.275;  In  re  Jacobs  (D.  G.  1879)' 
Fed.  Gas.  No.  7,160;  Ashley's  Adm'r  v. 
Robinson  (1856)  29  Ala.  112,  65  Am. 
Dec.  387.  This  may  be  done  if  the 
specification,  as  first  drawn,  contains 
enough  of  substance  to  warrant  an 
amendment  according  to  the  usual  rules 
in  such  cases.  In  re  Weston  (G.  G.  A. 
1913)  206  Fed.  281,  30  Am.  Bankr. 
Rep.  647;  In  re  Nathanson  (D.  G. 
1907)  155  Fed.  645,  19  Am.  Bankr. 
Rep.  56. 

The  courts  should  be  liberal  dn  al- 
lowing amendments  in  these  cases, 
where  no  laches  or  unfairness  on  the 
part  of  the  creditor  appears,  and  no  in- 
justice to  the  bankrupt  vtIII  result  nor 
any  unreasonable  delay  in  the  progress 
of  the  case.  In  re  Garley  (1002)  117 
Fed.  130,  55  G.  G.  A.  146,  8  Am.  Bankp. 
Rep.  720. 

Creditors  who  desire  to  oppose  the 
bankrupt's  discharge  must  act  with  rea- 
sonable promptness  and  will  not  be  al- 
lowed to  amend  their  specifications  if 
chargeable  with  laches.  Kentucky  Nat. 
Bank  v.  Gariey  (1903)  121  Fed.  822, 
58  G.  G.  A.  158,  10  Am.  Bankr.  Rep. 
375;  In  re  Mudd  (D.  G.  1900)  105  Fed. 
348,  5  Am.  Bankr.  Rep.  242. 

Leave  to  amend  can  only  be  granted 
by  the  judge  of  the  bankruptcy  court, 
and  application  for  such  leave  should  be 
made  to  him  and  not  to  the  referee.  In 
re  Peck  (D.  G.  1903)  120  Fed.  972,  9 
Am.  Bankr.  Hep.  747;  In  re  Kaiser  (D. 
G.  1899)  99  Fed.  689,  3  Am.  Bankr. 
Rep.  767. 

After  the  expiration  of  the  ten  days 
allowed  for  filing  specifications  of  op-  ^ 
position,  they  can  be  amended  only  up- 
on application  to  the  court;  and  amend- 
ed specifications  filed  without  leave  of 
court  first  obtained  will  be  stricken 
from  the  files,  if  the  bankrupt  so  moves. 
In  re  Glothier  (D.  G.  1901)  108  Fed. 
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199,  6  Am.  Bankr.  Rep.  203.  But  it  is 
in  the  power  of  the  judge,  on  applica- 
tion duly  made,  to  allow  amendments 
after  the  end  of  the  ten  days,  provid- 
ed the  amendments  are  merely  enlarge- 
ments of  the  specifications  already  on 
file,  in^the  way  of  supplying  details,  or 
improving  allegations  already  made,  and 
do  not  change  the  substantial  nature  of 
the  objections  urged.  In  re  Osborne 
(1902)  115  Fed.  1,  52  C.  C.  A.  595,  8 
Am.  Bankr.  Rep.  105;  In  re  Gift  (D. 
C.  1904)  130  Fed.  230,  12  Am.  Bankr. 
Rep.  244:  In  re  Hendrick  (D.  C.  1905) 
138  Fed.  473,  14  Am.  Banki.  Rep.  795. 
But  when  the  time  has  run,  it  is  too 
late  to  permit  an  amendment  setting 
out  an  entirely  new  and  separate 
ground  of  objection.  In  re  Johnson  (D. 
C.  1911)  192  Fed.  356,  27  Am.  Bankr. 
Rep.  644. 

Specifications  of  objections  to  a  bank- 
rupt's discharge,  on  the  groun^  of  his 
having  procured  credit  by  false  repre- 
sentations, may  be  amended  when,  dur- 
ing a  hearing  on  the  specifications,  an- 
other instance  of  the  same  general 
character  as  those  charged  came  to  the 
knowledge  of  the  objecting  creditors, 
and  where  an  application  for  leave  to 
amend  was  promptly  made.  In  re 
Pechin  (D.  C.  1915)  225  Fed.  798. 

An  amendment  may  be  allowed  for 
the  purpose  of  inserting  a  necessary  al- 
legation after  the  evidence  has  been 
taken.  In  re  Pierce  (D.  C.  1900)  103 
Fed.  64,  4  Am.  Bankr.  Rep.  554.  But 
not  for  the  purpose  of  introducing  an 
entirely  new  ground  of  objection  and 
presenting  a  separate  and  distinct  is- 
sue for  the  consideration  of  the  court. 
In  re  Graves  (D.  C.  1885)  24  Fed. 
550;  In  re  Pierce  (D.  C.  1900)  103 
Fed.  64,  4  Am.  Bankr.  Rep.  554. 

The  bankrupt's  failure  to  demur  to 
such  specifications  is  not  an  admission 
of  their  legal  sufficiency.  In  re  Crist 
(D.  C.  1902)  116  Fed.  1007,  9  Am. 
Bankr.  Rep.  1. 

49.  Exceptions  to  sufflciency  of  speci- 
fications.—Where  a  bankrupt  presents 
his  application  for  discharge  in  due 
form,  and  specifications  in  opposition 
thereto  are  filed  by  creditors,  no  fur- 
ther pleading  on  the  part  of  the  bank- 
rupt is  necessary,  and  that  the  allega- 
tions of  the  specifications  cannot  be 
taken  as  confessed  for  want  of  an  an- 
swer by  the  bankrupt.  In  re  Logan 
(D.  C.  1900)  102  Fed.  876,  4  Am. 
Bankr.  Rep.  525;  In  re  Hendrick  (D. 
C.  1905)  138  Fed.  473,  14  Am.  Bankr. 
Rep.  795. 

The  bankrupt  is  entitled  to  raise  the 
question  of  the  sufficiency  of  specifica- 
tions filed  in  opposition  to  his  dis- 
charge, by  demurrer,  or  by  exceptions 
analogous  to  those  allowed  in  equity. 
In  re  Walker  (D.  C.  1913)  209  Fed. 
144;  In  re  Burk  (D.  C.  1868)  Fed. 
Gas.  No.  2,156;  In  re  Duncan  (D.  C. 
1878)  18  N.  B.  R.  42,  Fed.  Cas.  No.  4,- 
133. 

Defects  or  irregularities  in  the   ex- 
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ecution  of  the  specifications  will  be 
doomed  waived  if  not  seasonably  ob- 
jected to  by  the  bankrupt.  In  re  Baem- 
copf  (D.  C.  1902)  117  Fed.  975,  9  Am. 
Bankr.  Rep.  133;  In  re  Robinson  (D. 
C.  1903)  123  Fed.  844,  10  Am.  Bankr. 
Rep.  477;  In  re  Wakefield  (D.  C.  1913) 
207  Fed.  180,  31  Am.  Bankr.  Rep.  42. 
Even  the  objection  of  the  lack  of  an 
essential  averment  will  be  deemed  waiv- 
ed, and  will  not  be  considered  on  ap- 
peal, if  an  exception  was  not  properly 
taken  in  the  court  below.  In  re  Os- 
borne (1902)  115  Fed.  1,  52  C.  C.  A- 
595,  8  Am.  Bankr.  Rep.  165. 

Under  the  court  rule  that,  when  no 
demurrer  or  motion  attacking  theif 
sufficiency  is  interposed  to  specifica- 
tions of  objection  to  a  discharge,  until 
the  hearing  or  reference  to  the  master, 
they  will  be  deemed  to  present  every 
question  fairly  suggestive,  specifications 
of  objection  to  discharge  of  a  bankrupt 
held  to  sufficiently  present  the  question 
of  fraudulent  concealment  of  property. 
In  re  Wakefield  (D.  O.  1913)  207  Fed. 
180. 

50.  Dismissal  for  want  of  prosecu- 
tion.— Delay  by  a  bankrupt  in  bringing 
on  for  a  hearing  his  application  for 
discharge,  which  was  filed  in  due  time, 
is  not  a  legal  ground  for  refusing  him 
a  discharge,  where  no  objections  were 
filed.  In  re  Glasberg  (1912)  197  Fed. 
896,  117  O.  C.  A.  235,  28  Am.  Bankr. 
Rep.  826;  In  re  Wolff  (D.  C.  1904) 
132  Fed.  396,  13  Am.  Bankr.  Rep.  95. 

Any  creditor  may  apply  to  the  court 
to  require  the  bankrupt  to  have  the 
question  of  his  discharge  determined, 
or  may  move  to  set  the  case  down  for 
hearing.  In  re  Fowler  (D.  C.  1872) 
Fed.  Cas.  No.  4,999;  In  re  Sutherland 
(D.  O.  1869)  Fed.  Cas.  No.  13,640. 
The  court  may  order  that  creditors  and 
all  others  who  have  proved  their  debts 
shall  have  leave  to  prosecute  any  and 
aU  suits,  as  if  there  had  been  no  adjudi- 
cation of  bankruptcy.  In  re  Kelly  (D. 
C.  1880)  3  Fed.  219. 

A  bankrupt  who  delays  unreasonably 
to  press  his  application  for  discharge  is 
guilty  of  abusing  the  proceedings  for  the 
sake  of  hindering  creditors,  and  a  mo- 
tion to  dismiss  for  want  of  prosecution 
is  proper  in  such  cases  and  should  be 
granted.  Lindeke  y.  Converse  (1912) 
198  Fed.  618,  117  C.  C.  A.  322,  28  Am. 
Bankr.  Rep.  596;  In  re  Lederer  (D. 
C.  1903)  125  Fed.  96,  10  Am.  Bankr. 
Rep.  492;  In  re  Kuffler  (D.  C.  1906) 
144  Fed.  445,  16  Am.  Bankr..  Rep.  305. 
The  case  last  cited  was  reversed  on  ap- 
peal, but  on  other  grounds,  the  review- 
ing court  agreeing  with  the  court  below 
as  respects  the  point  to  which  the  deci- 
sion is  here  cited.  In  re  Kuffler  (1907) 
151  Fed.  12,  80  C.  C.  A.  508,  18  Am. 
Bankr.  Rep.  16. 

The  court  has  authority  to  allow  the 
bankrupt  to  withdraw  his  petition  for 
discharge,  no  adjudication  having  pass- 
ed upon  it,  and  to  file  a  new  one  at  a 
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later  day.    In  re  Svenaon  (C.  C.  1879) 
Fed.  CJas.  No.  13,659. 

51.  Evidence  on  application  for  dis- 

diarge.— On  the  trial  of  a  bankrupt's 
application  for  discharge,  to  which  cred- 
itors have  filed  specifications  of  opposi- 
tion, the  testimony  must  be  strictly 
confined  to  the  issues  raised  by  the 
specifications,  and  evidence  will  not  be 
received  which  relates  to  grounds  of 
objection  not  set  forth  in  the  specifi- 
cations, or  which  relates  to  transac- 
tions outside  the  scope  of  the  matters 
aUeged.  In  re  Felts  (D.  C.  1909)  205 
Fed.  983;  In  re  Bouck  (D.  C.  1912) 
199  Fed.  453,  28  Am.  Bankr.  Rep.  378; 
In  re  Kaiser  (D.  C.  1899)  99  Fed.  689, 
3  Am.  Bankr.  Rep.  767;  In  re  Rosen- 
feld  (D.  C.  1868)  2  N.  B.  R.  116,  Fed. 
Cas.  No.  12,057;  Tenny  v.  Collins,  4 
N.  B.  R.  477,  Fed  Cas.  No.  13,833. 

Where  the  ground  of  opposition  spec- 
ified is  that  the  bankrupt  had  conveyed 
his  property  with  intent  to  defraud 
creditors,  evidence  that  he  concealed 
his  property  is  immaterial  and  must  be 
excluded.  In  re  Bouck  (D.  C.  1912) 
199  Fed.  453,  28  Am.  Bankr.  Rep.  378. 

Where  the  specifications  allege  the 
making  of  a  false  oath  by  the  bankrupt 
during  his  examination  before  the  ref- 
eree, it  is  not  a  question  of  his  general 
truthfulness,  but  a  question  as  to  some 
specific  matter  which  can  be  framed 
into  an  issue  material  to  the  bankrupt- 
cy proceedings.  Troeder  v.  Lorsch 
(1908)  150  Fed.  710,  80  C.  O.  A.  376, 
IT  Am.  Bankr.  Rep.  723. 

It  is  necessary,  not  only  that  the  op- 
posing creditors  should  specify  some 
one  or  more  of  the  statutory  grounds 
for  refusing  a  discharge,  but  that  the 
particular  charge  should  be  sustained 
by  the  evidence,  that  is,  each  of  the 
constituent  elements  of  the  offense  or 
wrongful  act  alleged  kgainst  the  banlc- 
rupt  must  be  supported  by  proper  evi- 
dence and  satisfactorily  proved.  In  re 
Brockman  (D.  C.  1908)  168  Fed.  1015, 
21  Am.  Bankr.  Rep.  251;  In  re  Holman 
(D.  C.  1899)  92  Fed.  512,  1  Am.  Bankr. 
Rep.  600;  In  re  Thomas  (D.  C.  1899) 
92  Fed.  912,  1  Am.  Bankr.  Rep.  515; 
In  re  Rhutassel  (D.  C.  1899)  96  Fed. 
597,  2  Am.  Bankr.  Rep.  697;  In  re  Mc- 
Gum  (D.  C.  1900)  102  Fed.  743,  4  Am. 
Bankr.  Rep.  459;  In  re  Cornell  (D.  C. 
1S99)  97  Fed.  29,  3  Am.  Bankr.  Rep. 
172;  In  re  Phillips  (D.  C.  1900)  98 
Fed.  844,  3  Am.  Bankr.  Rep.  542;  In  re 
Royal  (D.  C.  1902)  113  Fed.  140,  7 
Am.  Bankr.  Rep.  636. 

An  application  to  examine  a  witness 
who  ia  a  resident  of  another  state,  in 
support  of  the  creditors'  specifications, 
should  be  made  to  the  federal  district 
court  of  the  district  wherein  the  wit- 
ness resides.  In  re  Robinson  (D.  C. 
1910)  179  Fed.  724,  24  Am.  Bankr. 
Rep.  617. 

52. Admlssibiiity.— The    schedule 

of  property  prepared  and  filed  by  the 
hai^rupt  is   evidence   against   him  in 


proceedings  in  opposition  to  his  dis- 
charge, but  not  an  inventory  or  return, 
by  the  trustee  of  the  property  which 
came  into  his  hands.  Stevens  v. 
Thompson  (1845)  17  N.  H.  103.  The 
bankrupt's  sworn  answer  in  a  chancery 
case  is  admissible  against  him.  Anon- 
ymous (D.  C.  1843)  Fed.  Cas.  No.  463. 
So  is  his  deposition  made  in  a  suit  by 
the  trustee  against  him  and  others,  and 
the  decree  in  such  suit.  In  re  Leland 
(D.  C.  1875)  Fed.  Cas.  No.  8,232. 
But  not  a  statement  filed  in  a  state 
court  by  a  creditor.  In  re  Williams 
(C.  C.  1874)  Fed.  Cas.  No.  17,700. 
Nor  the  record  of  proceedings  by  the 
trustee  in  a  suit  against  a  third  person. 
In  re  Leland  (D.  C.  1875)  Fed.  Cas. 
No.  8,232. 

Declarations  made  by  a  debtor,  at  the^ 
time  of  his  failure,  that  he  had  means 
to  pay  all  his  debts,  may  be  admissible 
as  tending  to  show  a  fraudulent  con- 
cealment of  assets,  though  not  alone 
sufficient  for  that  purpose.  In  re  Dela- 
van  (D.  C.  1842)  Fed.  Cas.  No.  3,758. 
The  allegations. contained  in  the  cred- 
itors' petition  in  involuntary  bankrupt- 
cy, on  which  the  adjudication  was  made, 
are  not  evidence  against  the  bankrupt 
on  his  subsequent  application  for  dis- 
charge, even  though  he  suffered  the  ad- 
judication to  go  by  default  In  re 
Lathrop  (D,  C.  1869)  3  N.  B.  R.  46, 
Fed.  Cas.  No.  8,105. 

The  testimony  given  by  the  bankrupt 
on  his  examination  by  creditors  before 
the  referee  is  admissible  against  him 
on  the  hearing  of  his  application  for 
discharge,  if  the  correctness  of  the  rec- 
ord produced  is  properly  established. 
Shaffer  v.  Koblegard  Co.  (1910)  183 
Fed.  71,  105  C.  C.  A.  363,  24  Am. 
Bankr.  Rep.  898;  In  re  Goodhile  (D. 
C.  1904)  130  Fed.  782,  12  Am.  Bankr. 
Rep.  380;  In  re  Bard  (D.  C.  1901)  108 
Fed.  208,  5  Am.  Bankr.  Rep.  810;  In  re 
Logan  (D.  C  1900)  102  Fed.  876,  4 
Am.  Bankr.  Rep.  525;  In  re  Malschick 
(D.  C.  1914)   217  Fed.  492. 

Where  a  partnership  was  dissolved 
by  bankruptcy  proceedings,  evidence  on 
the  examination  of  the  bankrupts  in 
the  general  administration  of  the  es- 
tate was  only  admissible  against  the 
partner  testifying,  when  offered  in  a 
subsequent  proceeding  by  the  bankrupts 
for  discharge.  In  re  Malschick  (D.  C. 
1914)  217  Fed.  492. 

Where  specifications  of  objections 
against  a  bankrupt's  discharge  did  not 
allege  prior  fraudulent  conveyances  of 
property  by  the  bankrupt  through  a 
third  person  to  his  wife  within  four 
months  prior  to  bankruptcy,  questions 
to  the  bankrupt's  wife  as  to  the  con- 
sideration paid  Uy  her  for  certain  con- 
veyances made  by  her  husband  to  her 
through  a  third  person  some  10  years 
before  bankruptcy  were  irrelevant.  In 
re  Felts  (D.  C.  1909)  205  Fed.  983. 

The  testimony  of  third  persons,  taken 
on  examinations  before  the  referee,  is 
not  adnussible.     In  re  Goodhile  (D.  C. 
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1904)  130  Fed.  782,  12  Am.  Bmikr. 
'Rep.  380;  In  re  WUeox  (1900)  109 
Fed.  628,  48  C.  G.  A.  067, 6  Am.  Bankr. 
Rep.  362.  Compare  In  re  Cooke  (D.  O. 
1901)  109  Fed.  631,  B  Am.  Bonkr.  Rep. 
434.  But  where  the  bankrupt's  first  or 
original  petition  for  diacharge  was  de- 
nied (not  on  the  merits),  and  be  made 
another  application,  it  was  held  that 
the  testimony  of  a  witnesa  taken  on  the 
hearing  under  the  Srat  petition  was 
competent  evidence  on  the  hearing  on 
the  second  application,  the  witoese  hav- 
ing died  in  the  meantime.  In  re  Bri>ck- 
way  (D.  C.  1882)   12  Fed.  69. 

A  creditor  of  a  voluntary  bankrupt 
ia  a  competent  witneae  for  other  credi- 
tora  opposing  the  bankrupt's  discharge. 
In  re  Day  (D.  C.)  Fed.  Caa.  No.  a,- 
671I1.  One  who  appeared  as  counsel  in 
an  equi^  suit  brought  by  the  truetee 
against  the  bankrupt  and  others  may 
be  compelled  to  testify  aa  a  witoeas  for 
tb«  creditors.  In  re  Lelaod  (D.  O. 
1876)    Fed.  Caa.   No.  8,232. 

Where  the  charge  is  the  obtaining  of 
goods  on  credit  b;  means  of  a  material- 
ly false  statement  in  writing,  the  fact 
diat  the  creditor  parted  with  hia  prop- 
erty in  reliance  on  aucb  statement  may 
be  shown  circumstantially.  In  re  Beeil 
(D.  C,  1911)  101  Fed.  920,  26  Am. 
Baukr.  Rep.  286. 

The  intent  with  which  the  bankrupt 
failed  to  keep  books  of  account  is  prov- 
able by  the  same  methods  of  proof  ae 
any  other  fact,  and  inference  a  from 
conceded  or  established  facta  may  be 
resorted  to.  In  re  Shrimer  (D.  0. 
1916)  228  Fed.  794;  In  re  Josephaon 
(D,  O.  1916)  229  Fed.  272. 

Evidence  of  concealment  of  assets 
claimed  by  the  bankrupt  to  be  exempt, 
though  irrelevant  as  evidence  in  sup- 
port of  the  specifications,  may  be  com- 
petent on  the  gueatioD  of  knowledge, 
to  show  methods  of  concealment  by  the 
bankrupt  with  a  view  to  bankruptcy. 
Id  re  Isaacson  (D.  C.  1909)  176  Fed. 
292,  23  Am.  Bankr.  Rep.  66S. 

53.  Burden  of  proiit.^^reditDre 

objecting  to  the  bankrupt's  application 
for  discharge  have  the  burdeu  of  proof, 
and  must  sustain  the  allege tiona  of 
their  specifications  by  satisfactory  and 
coiiviuciug  evidence,  so  as  to  show 
clearly  the  existence  of  ooe  or  more 
of  the  statutory  grounds  for  refusing 
a  discharge,  Pa3  v.  Adams,  Payne  & 
Gleaves  (IS15)  226  Fed.  187,  141  C,  C. 
A.  185;  In  re  Miller  (1914)  212  Fed. 
920,  129  C.  C.  A.  440;  In  re  Shrimer 
(D.  C.  1916)  228  Fed.  794;  In  re  John- 
son (D.  C.  1914)  215  Fed.  748;  In  re 
Cohen  (C.  C.  A.  1913)  206  Fed.  457, 
30  Am.  Bankr.  Rep.  653;  In  re  Main 
(D.  C.  1913)  205  Fed.  421,  30  Am. 
Bankr.  Rep.  547;  Hardie  v.  SwaSord 
Bros.  Dry  Goods  Co.  (1908)  165  Fed. 
5S8.  91  C.  C.  A.  426.  20  L.  R.  A,  (N. 
S.)  785,  21  Am.  Bnnkr.  Rep.  457;  In  re 
Eadee  (1905)  143  Fed.  203,  74  C.  0.  A. 
431.  16  Am.  Bankr.  Rep.  30;  In  re 
Garrison  (1906)  149  Fed.  178,  79  C.  a 


A.  126,  17  Am.  Bankr.  Bep.  831; 
re  Walder  (D.  C.  1907)  152  Fed.  4t 
18  Am.  Bankr.  Rep.  419;  In  re  KoUt 
(D.  C.  1906)  146  Fed.  138,  17  Aj 
Bankr.  Rep.  52;  Id  re  Keefer  (D. 
1905)  135  Fed.  885.  14  Am.  Banl 
Rep.  290;  In  re  HamUton  (U.  C.  lUO 
133  Fed.  823,  18  Am.  Bankr.  R«p.  33 
In  re  UcGurn  (D.  C.  1900)  102  F( 
743,  4  Am.  BaDki.  Rep.  459;  In 
Chamberlain  (D.  C.  1903)  125  F< 
629,  11  Am.  Bankr.  Btp.  95;  In 
Fitcbard  (D.  C.  1900)  103  Fed.  V 
4  Am.  Bankr.  Rep.  (JUO;  In  re  Wetmu 
(D.  G.  1900)  99  Fed.  T03,  3  Am.  Baol 
Rep.  700;  In  re  Phillips  (D.  C.  190 
98  Fed.  844,  3  Am.  Bankr.  Rep.  5^ 
In  re  Shertzer  (D.  G.  1900)  99  F< 
706,  8  Am.  Bankr.  Bep.  699;  In 
Hixon  (D.  C.  1809)  93  Fed.  440,  1  A 
Bankr.  Rep.  610;  In  re  IdxaU  (D. 
1899)  96  Fed.  314,  2  Am.  Bankr.  R< 
741;  In  re  Finan  (D.  C.  1900)  3  N 
Bankr.  News,  872;  In  re  Boaaberg, 
Nat  Baukr.  News,  133;  In  re  Hen 
(D.  G.  ISSO)  1  Fed.  242r  In  re  Bai 
(D.  C.  1843)  Fed.  Gas.  No.  958;  In 
Nooman  (D.  G.  1869)  3  N.  B.  It.  2i 
Fed.  Gas.  No.  10,291;  In  re  Maws 
(D.  G.  1868)  1  N.  B.  B.  548,  Fed.  Ci 
No.  9,319;  In  re  Doyle  (D.  C.  187 
3  N.  B.  R.  782.  Fed.  Gas.  No.  4,01 
In  re  Orcutt  (D.  C.  1871)  4  N.  B. 
538,  Fed.  Cas,  No.  10,550;  Larsen 
Hymen,  120  N.  X.   Supp.  100. 

If  objecting  creditors  fail  to  suati 
the  harden  of  proof,  the  spcciScatic 
of  objection  will  be  overruled  and  d 
missed  and  the  discharge  will  be  grai 
ed.  In  re  Com  (D.  C.  1901)  106  Fi 
143,  5  Am.  Bankr.  Rep.  478;  In 
Hirsch  (D.  C.  1899)  97  Fed.  571, 
Am.  Bankr.  Rep.  344;  In  re  O'K 
(D.  G.  1868)  2  N.  B.  R.  105,  Fed.  Ci 
No.  10.475;  In  re  Harris  (D.  G.  186 
2  N.  B.  R.  105,  Fed.  Cas.  No.  6,1] 
In  re  May  (D.  G.  1809)  2  Nat.  BanI 
News,  93. 

Where    the   ground   of   opposition 

the  concealment  of  property   from   t 

and  the  creditors  1: 
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have  not  been  scheduled  or  surrenderi 
and  their  diaappea ranee  or  large  Bhrii 
age  within  a  abort  time  prior  to  t 
bankruptcy,  the  burden  is  on  the  ban 
rupt  to  account  for  the  disappearnn 
or  diminution  of  his  estate,  and  if 
fails  to  give  a  reasonable  and  credil 
ezplanatioo,  the  court  wilt  be  justifi 
in  interring  a  fraudulent  concealmt 
of  as  seta,  such  as  to  forfeit  his  rig 
to  a  diacharge.  In  re  Diamond  (D. 
1913)  204  Fed.  137.  80  Am.  Ban] 
Hep.  303;  In  re  Miller  (D.  C.  161 
203  Fed.  170.  80  Am.  Bankr.  Bep.  11 
In  re  McCann  (D.  G.  1910)  179  Fi 
570.  24  Am.  Bankr.  Rep.  789;  Sei] 
V.  Cartel  (C.  C.  A.  1908)  164  Fed.  61 
21  Am.  Bankr.  Rep.  140;  Id  re  Les 
(D.  C.  1903)  119  Fed.  406,  9  A 
Bankr.  Rep.  561;  In  re  Flnbetstein  < 
C.  1900)  101  Fed.  418.  3  Am.  Banl 
Rep.  800;  In  re  Meyers  (D.  C.  181) 
86  Fed.  403,  2  Am.  Bankr.  Eep.  7( 
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Ib  re  Wood  (D.  0.  1900)  08  Fed.  972, 
3  Am.  Bankr.  Rep.  572. 

An  objectiiig  creditor  has  the  harden 
of  showing  that  a  materially  false  state- 
ment made  by  the  bankrupt  as  a  basis 
for  credit  was  known  by  him  to  be  un- 
true when  made;  but  when  that  fact  is 
proved,  the  burden  shifts  to  the  bank- 
rupt to  show  that  it  was  not  made  with 
intent  to  deceive.  In  re  Arenson  (D. 
G.  1912)  195  Fed.  609,  28  Am.  Bankr. 
Rep.  113. 

The  presumption  that  the  failure  of  a 
bankrupt  to  keep  books  was  with  in- 
tent to  conceal  his  financial  condition 
may  be  rebutted,  either  by  direct  evi- 
dence or  by  the  circumstances  of  the 
case.  In  re  Arnold  (D.  G.  1915)  228 
Fed.  75.  Testimony  that  there  was  no 
intent  to  conceal  the  condition  of  the 
basiness  by  the  failure  to  keep  books  is 
admissible  to  refute  the  presumption  of 
soch  an  intent  In  re  Janavitz  (1915) 
219  Fed.  876,  135  C.  C.  A.  546.  To 
entitle  a  partner  to  a  discharge  not- 
withstanding the  fact  that  the  firm  fail- 
ed to  keep  proper  books  of  account, 
with  intent  on  the  part  of  some  mem- 
ber to  conceal  its  financial  condition, 
the  burden  rests  on  him  to  prove  that 
he  was  innocent  of  any  participation 
therein.  In  re  Schachter  (D.  C.  1909) 
170  Fed..  683,  22  Am.  Bankr.  Rep.  389. 

The  rule  does  not  apply  in  cases 
where  there  can  be  no  burden  of  proof 
one  way  or  the  other,  as  where  the 
question  presented  is  one  of  law  and 
not  of  fact,  as,  for  example,  upon  the 
construction  of  the  statute.  In  re  Gil- 
pin (D.  C.  1908)  160  Fed.  171,  20  Am. 
Bankr.  Rep.  374. 

54.  —  Weight  and  sufflolency  of 
0Videne6.^i;reditor8  objecting  to  the 
bankrupt's  application  for  a  discharge 
are  only  required  to  prove  their  allega- 
tions by  a  preponderance  of  evidence, 
not  necessarily  to  prove  them  beyond  a 
reasonable  doubt,  even  though  the 
fround  of  objection  may  be  a  criminal 
offense.  In  re  Atlas  (D.  C.  1914)  219 
Fed.  783;  Troeder  v.  Lorsch  (1906) 
150  Fed.  710,  80  C.  C.  A.  376,  17  Am. 
Bankr.  Rep.  723;  In  re  Delmour  (D.  C. 
1908)  161  Fed.  589,  20  Am.  Bankr. 
Rep.  405;  In  re  Greenberg  (D.  O. 
1902)  114  Fed.  773,  8  Am.  Bankr.  Rep. 
94;  In  re  Polakoff,  1  Nat.  Bankr.  News, 
232;  In  re  Bemer  (D.  C.  1900)  2  Nat. 
Bankr.  News,  268.  But  see  In  re  Moore 
(D.  C.  1868)  Fed.  Cas.  No.  9,751.  And 
compare  In  re  Hennebry  (D.  C.  1913) 
207  Fed.  882. 

Where  it  is  charged  that  the  bank- 
rupt swore  falsely  in  verifying  his 
schedule  or  in  the  proceedings  in  bank- 
ruptcy, the  evidence  must  be  sufficiently 
clear  and  convincing  to  overcome  the 
presumption  of  his  honesty;  but  it  is 
not  required  to  be  of  the  high  degree 
necessary  to  sustain  a  conviction  for 
perjury.  Remmers  v.  Merchants* -La - 
dede  Nat.  Bank  (1909)  173  Fed.  484. 
97  C.  C.  A.  490.  23  Am.  Bankr.  Rep.  78. 

.It  is  only  necessary  that  there  should 


be  a  fair  preponderance  of  the  credible 
evidence  supporting  the  case  of  the  ob- 
jecting creditors.    In  re  Bacon  (D.  C. 

1913)  205  Fed.  545,  30  Am.  Bankr.  Rep. 
584;  In  re  Doyle  (D.  C.  1912)  199 
Fed.  247,  29  Am.  Bankr.  Rep.  102;  In 
re  Dauchy  (1904)  130  Fed.  532,  65  G. 

'  G.  A.  78,  11  Am.  Bankr.  Rep.  511 ;  In 
re  Leslie  (D.  G.  1903)  119  Fed.  406,  9 
Am.  Bankr.  Rep.  561.  But  this  pre- 
ponderance must  exist,  for  an  evenly 
balanced  condition  of  the  proof  will 
warrant  a  decision  in  favor  of  the  bank- 
rupt. In  re  Hirsch  (D.  C.  1899)  96 
Fed.  468,  2  Am.  Bankr.  Rep.  715. 

The  objecting  creditors  are  required 
to  produce  clear  and  convincing  proof. 
In  re  Agnew  (D.  G.  1915)  225  Fed. 
650;  In  re  Taylor  (D.  C.  1911)  188 
Fed.  479,  26  Am.  Bankr.  Rep.  143; 
In  re  Salsbury  (D.  G.  1902)  113  Fed. 
833,  7  Am.  Bankr.  Rep.  771;  In  re 
Howden  (D.  G.  1901)  111  Fed.  723,  7 
Am.  Bankr.  Rep.  191.  Or  strict  and 
convincing  evidence.  Garry  v.  Jefferson 
Bank  (1911)  186  Fed.  461,  108  G.  G. 
A.  439,  26  Am.  Bankr.  Rep.  511.  Or 
satisfactory  and  sufficient  evidence.  In 
re  Hirsch  (D.  G.  1899)  97  Fed.  571, 
3  Am.  Bankr.  Rep.  344.  Or  clear  and 
satisfying  evidence.  In  re  Bemer  (D. 
C.  1900)  2  Nat  Bankr.  News,  268.  Or 
indisputable  proof.  In  re  Banks  (D. 
G.  1843)  Fed.  Gas.  No.  958.  A  bank- 
rupt's intent  to  conceal  his  financial 
condition  by  failing  to  keep  books  of 
account  can  only  be  inferred  from  facts 
proved  clearly  and  almost  irresistibly 
leading  to  such  conclusion,  notwith- 
standing the  amendment  of  1903  to  the 
Bankruptcy  Act.    In  re  Hindin  (D.  G. 

1914)  219  Fed.  605. 

In  regard  to  questions  of  fraud,  mo- 
tive, and  intent,  it  is  not  sufficient  to 
prove  merely  suspicious  circumstances 
or  conduct  which  wears  a  sinister  as- 
pect. In  re  Howard  (1910)  180  Fed. 
399,  103  G.  G.  A.  545,  24  Am.  Bankr. 
Rep.  841. 

A  fraudulent  conveyance  of  property 
must  be  shown  affirmatively,  and  it  is 
not  sufficient  that  the  bankrupt's  evi- 
dence on  his  examination  tends  indirectly 
to  support  the  contention  of  the  cred- 
itors. In  re  Ferris  (D.  G.  1900)  105 
Fed.  356,  5  Am.  Bankr.  Rep.  246. 

While  evasive  and  disingenuous  tes- 
timony is  not  a  ground  for  refusing  his 
discharge,  it  is  a  material  consideration 
in  determining  his  credibility  when  tes- 
tifying as  to  what  became  of  certain 
money  or  property.  In  re  Leslie  (D. 
G.  1903)  119  Fed.  406,  9  Am.  Bankr. 
Rep.  561. 

The  case  may  be  such  that  the  bank- 
rupt's testimony  alone  will  be  sufficient 
to  rebut  the  case  of  the  creditors, 
where  it  is  clear  and  positive  and  is 
not  discredited  by  any  fact  proved.  In 
re  Eades  (1905)  143  Fed.  293.  74  G. 
G.  A.  431.  16  Am.  Bankr.  Rep.  30. 

For  decisions  upon  the  weight  and 
sufficiency  of  the  evidence  on  a  contest 
of  the  bankrupt's  application  for  dis- 
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charge  ia  particular  eases,  see  PoCE  v. 
Adams.  Payne  &  Oleaves  <1915)  226 
Fed.  187,  141  C.  C.  A.  185;  In  re 
Cohen  (1913)  206  Fed.  457.  124  C.  C. 
A.  363;  In  re  Atlas  <D.  C.  1914)  216 
Fed.  783;  In  re  Hindin  (D.  C.  1014) 
219  Fed.  eOS;  In  re  Mageu  (D.  C. 
1914)  218  Fed.  082;  BloomBeld  v.  Leh- 
man (C.  C.  A.  1914)  215  Fed.  97;  In 
re  Wakefield  (D.  C.  1913)  207  Fed. 
180:  In  re  Simon  (D.  C.  1913)  201 
Fed.  1004:  Troeder  y.  Lorscli  (1906) 
IBO  Fed.  710,  80  C.  C.  A.  370,  17  Am. 
Bankr.  Rep.  723;  In  re  Taylor  {D.  C. 
1910}  182  Fed.  187,  24  Am.  Bankr. 
Rep.  945;  In  re  Mareolis  (D.  C.  1909} 
181  Fed.  591,  24  Am.  Bankr.  Rep.  934; 
In  re  Cbamberiain  (D.  C.  1910)  180 
Fed.  304,  25  Am.  Bankr.  Rep.  37; 
In  re  Tillyer  (D.  C.  1905)  147  Fed. 
860,  17  Am.  Bankr.  Rep.  125;  Id  re 
Bursteln  (D.  C.  1908)  160  Fed.  765, 
20  Am.  Bankr.  Rep.  399;  In  re  Goldich 
(D.  C.  1908)  164  Fed.  882,  21  Am. 
Bankr.  Rep.  249;  In  re  Guilbert  <D.  C. 
1909)  169  Fed.  149,  22  Am.  Rankr. 
Rep.  221;  Barion  Bros.  v.  Teiaa 
Produce  Co.  (1905}  136  Fed.  355,  60 
C.  C.  A.  181,  14  Am.  Bankr.  Hep.  502 ; 
In  re  Doherty  (D.  C.  1904}  135  Fed. 
432,  13  Am.  Baokr.  Rep.  549;  In  re 
Harr  (D.  C.  1906)  143  Fed.  421,  16 
Am.  Bankr.  Rep.  213;  Id  re  Jacobs 
(D.  C.  1906)  144  Fed.  868,  16  Am. 
BanVr.  Rep.  482;  In  re  IrfaUe  (D.  C. 
1903}  119  Fed.  406,  8  Am.  Bankr.  Rep. 
561;  In  re  Young  (D.  C.  1905}  140 
Fed.  728,  16  Am.  Bankr.  Rep.  477; 
In  re  Miner  (D.  C.  1902)  117  Fed. 
9&3,  9  Am.  Bankr.  Rep.  100;  In  re 
Baerncopf  (D.  C.  1902}  117  Fed.  976, 
9  Am.  Bankr.  Rep.  133:  In  re  Boyden 
ID.  C.  1904)  132  Fed.  991,  13  Am. 
Bankr.  Rep.  269;  In  re  Blalock  (D.  C. 
1902)  118  Fed.  670.  0  Am.  Bankr.  Rep. 
266:  In  re  Murray  (D.  C.  190S)  162 
Fed.  983,  20  Am.  Bankr.  Rep.  700: 
In  re  Hedley  (D.  C.  1007)  156  Fed. 
314,  19  Am.  Bankr.  Rep.  409;  In  re 
Lewin  (D.  C.  1907}  155  Fed.  501,  18 
Am.  Bankr.  Rep.  72;  In  re  Hoore  <D. 
C.  1868)  Fed.  Cas.  No.  9,751. 

55.  Hearing  and  datsrmlnatlon  of  Bp< 
plication.— Ob jeetioBs  to  a  bankrupt's 
discharge  constitute  the  beKioning  of  s 
new  suit  or  action,  the  hearing  of  which 
it  In  effect  a  trial  in  equity.  In  re  Mal- 
schict  (D.  C.  1914)  217  Fed.  492. 

The  order  of  court  designating  the 
time  and  place  for  bearing  the  bank- 
rupt's application  for  discharge,  and  di- 
recting that  creditors  and  other  parties 
in  interest  may  then  and  there  appear 
and  show  cause  against  the  same,  must 
be  signed  by  the  clerk  and  bear  the 
Real  of  the  court.  In  re  Bellamy  (D. 
C.  1867)   Fed.  Cas.  No.  1,268. 

The  proceed  [Dgs  may  be  continued 
from  day  to  day  If  necessary,  but  an 
adjonrnment  without  day  will  put  an 
end  to  them,  unless  a  new  order  is  is- 
sued. In  re  Seckendorf  (D.  G.  1S3S) 
Fed.  Caa.  No.  12,600. 

Wbere  the  record  of  an  order  w 
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tending  the  time  in  which  to  file  ezce[ 
tiona  to  the  report  of  a  special  mat 
ter  on  objections  to  a  bankrupt's  dit 
charge  had  never  been  entered  of  rec 
ord,  and  had  been  lost  or  destroyei 
the  court  at  a  sabsequent  term  ha 
power  to  supply  the  record.  Interne 
tional  Harvester  Co.  of  America  i 
Carlson  (1914)  217  Fed.  736,  133  C.  C 
A.  430. 

Creditors  opposing  the  bankrupt" 
application  for  discharge  have  the  al 
firmative  of  the  issue,  and  conaequent 
ly  the  right  to  begin.  Anonymona  (I 
C.   1845)   Fed.   Cas.  No.  461. 

The  bankrupt  must  attend  the  heai 
ing  upon  his  applicadon  for  dischargi 
although  he  may  have  removed  froi 
the  district  pending  the  proceeding! 
In  re  Curie  (D.  C.  1914)  217  Fed.  68) 
His  presence  cannot  be  dispensed  wit 
by  the  referee  if  it  is  demanded  by  th 
creditors.  In  re  Shanker  (D.  C.  1906 
138  Fed.  862,  16  Am.  Bankr.  Rc] 
100. 

The  creditors  have  the  right  to  ei 
amine  the  bankrupt,  when  so  in  al 
tendance  at  the  bearing,  for  the  pui 
pose  of  eliciting  evidence  which  wi 
support  their  objectjona,  and  the  fat 
that  he  has  already  been  examined  e 
an  earlier  stage  of  the  procepdings  wi 
not  excuse  him  from  this  duty.  Id  r 
Mellen  (D.  0.  1899|  97  Fed.  326. 
Am.  Bankr.  Rep.  226.  On  this  hearin 
only  such  grounds  of  objection  to  tfa 
bankrupt's  discbarge  may  be  heard  on 
considered  as  have  been  set  forth  i 
the  specifications  of  the  opposing  cret 
itors,  and  the  evidence  will  be  confine 
to  the  material  facts  alleged  in  th 
specifications.  In  re  Taplin  (D.  < 
1006)  135  Fed.  861,  14  Am.  Bank 
Rep.  360:  In  re  Adams  (D.  C.  190( 
104  Fed.  72,  4  Am.  Bankr.  Rep.  61K 
In  re  Kaiser  (D.  C.  1899)  9»  Fed.  680, 
Am.  Bankr.  Rep.  767;  In  re  Baldwi 
(D.  C.  1903)  110  Fed.  796.  9  Ad 
Bankr.  Rep.  591.  See  In  re  Marsha 
Paper  Co.  (D.  C.  1899)  05  Fed.  411 
2  Am.  Bankr.  Rep.  653.  The  quei 
tion  whether  or  not  the  debt  of  a  pai 
ticular  creditor  is  such  as  to  be  ej 
cepted  from  the  operation  of  a  dii 
charge  in  bankruptcy  cannot  proper! 
be  raiaed  or  tried  on  the  bankrupt 
application  for  discharge.  In  re  Rhi 
tassel  (D.  C.  1800)  06  Fed.  507.  2  An 
Bankr.  Rep.  697.  And  the  propriet 
or  validity  of  an  order  extending  tfa 
time  for  filing  the  application  for  di: 
charge  cannot  be  reviewed  on  the  heai 
ing  of  the  application  itself.  In  i 
Casey  (D.  C.  19121  105  Fed.  322,  2 
Am.  Bankr.  Rep.  350. 

A  creditor  cannot  object  to  the  actio 
of  the  court  in  granting  the  discbarg 
OQ  the  ground  that  the  issne  toui; 
In  favor  of  the  bankrupt,  and  on  whic 
the  case  turned,  was  inconclusiv 
where  that  issue  was  distinctly  raist 
by  the  creditor's  own  allegations.  Kei 
tacky  Nat  Bank  t.  Oarler  (1904)  IS 
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Fed.  686.  62  O.  C.  A.  412,  12  Am. 
Bankr.   Rep.   119. 

In  determining  on  the  application,  the 
court  must  be  governed  solely  and  en- 
tirely by  the  admissible  evidence  pro- 
duced on  the  hearing  of  the  application 
and  objections.  In  re  Murray  (D.  G. 
1908)  162  Fed.  983,  20  Am.  Bankr. 
Rep.  700;  In  re  Walder  (D.  O.  1907) 
152  Fed.  489,  18  Am.  Bankr.  Rep. 
419;  In  re  Halsell  (D.  O.  1904)  132 
Fed.  562,  13  Am.  Bankr.  Rep.  106. 
The  referee  has  no  legal  right  to  con- 
sider evidence  which  has  been  pre- 
viously offered  before  him  as  referee, 
if  it  is  not  repeated  at  the  present 
hearing  or  made  a  part  of  the  record. 
In  re  Walder  (D.  C.  1907)  152  Fed. 
489,  18  Am.  Bankr.  Rep.  410. 

The  specifications  in  opposition  may 
be  rejected  for  insufficiency,  or  they 
may  be  overruled  and  dismissed  if  not 
sustained  by  the  evidence,  but  in  some 
way  they  must  be  disposed  of,  and  a 
motion  to  grant  the  discharge  cannot 
be  granted  by  the  court  until  this  has 
been  done.  In  re  Randall  (D.  G.  1908) 
159  Fed.  298,  ^  Am.  Bankr.  Rep. 
305. 

When  final  action  has  been  taken  on 
the  case,  it  may  perhaps  be  reopened 
for  good  cause  shown,  but  not  for  the 
purpose  of  letting  in  additional  evidence 
when  the  original  hearing  was  full  and 
complete  and  the  proofs  were  then 
formally  closed.  Kentucky  Nat.  Bank 
V.  Carley  (1904)  127  Fed.  686,  62  0. 
C.  A  412,  12  Am.  Bankr.  Rep.  119; 
In  re  Royal  (D.  O.  1902)  113  Fed.  140, 
7  Am.  Bankr.  Rep.  636. 

Costs  are  not  usually  awarded  to  the 
prevailing  party,  unless  the  objec- 
tions filed  were  found  to  be  frivolous  or 
vexatious,  or,  on  the  other  hand,  the 
bankrupt  is  shown  to  have  the  means 
of  paying  costs.  In  re  George  (D.  O. 
1870)    Fed.   Gas.   No.  5,326. 

56. Powers  and  duties  ef  Judge 

ud  referee.^Under  the  explicit  lan- 
guage of  the  bankruptcy  act^  the  bank- 
rupt's application  for  discharge  must 
be  heard  and  determined  by  the  judge 
of  the  court  of  bankruptcy,  not  by  the 
referee.  The  latter  officer  has  no  ju- 
risdiction either  to  grant  or  to  refuse 
a  discharge,  but  this  duty  is  cast  upon 
the  judge,  who  must  either  hear  the 
case  originally  or  upon  the  report  and 
recommendations  of  the  referee  or  a 
special  master,  and  render  the  decision. 
In  re  Taylor  (D.  O.  1911)  188  Fed. 
479,  26  Am.  Bankr.  Rep.  143;  In  re 
Randall  (D.  O.  1908)  159  Fed.  298, 
20  Am.  Bankr.  Rep.  305;  In  re  John- 
son (D.  G.  1908)  168  Fed.  342,  19 
Am.  Bankr.  Rep.  814;  In  re  McDuff 
(1900)  101  Fed.  241,  41  O.  0.  A.  316, 
4  Am.  Bankr.  Rep.  110;  In  re  Mawson 
(D.  C.  1868)  1  N.  B.  R.  265,  Fed. 
Cas.  No.  9,317.  All  questions  on  ap- 
plication for  discharge  are  originally 
for  the  court  and  not  the  referee.  In 
re  Hockman  (D.  0. 1912)  205  Fed.  330. 


nVhile  this  duty  cannot  be  delegated, 
yet,  when  specifications  in  opposition 
to  the  bankrupt's  application  are  filed, 
it  is  in  the  power  of  the  judge  to  re- 
fer the  issues  raised  thereby  to  the 
referee,  in  the  character  of  a  special 
master,  with  instructions  to  ascertain 
and  report  the  facts.  Fellows  v. 
Freudenthal  (1900)  102  Fed.  731,  42 
O.  G.  A.  607,  4  Am.  Bankr.  Rep.  490; 
In  re  McDuff  (1900)  101  Fed.  241,  41 
G.  G.  A.  316,  4  Am.  Bankr.  Rep.  110; 
In  re  Daugherty  (D.  G.  1911)  189  Fed. 
239,  26  Am.  Bankr.  Rep.  550;  In  re 
Eldred  (D.  G.  1907)  152  Fed.  491,  18 
Am.  Bankr.  Rep.  243. 

While  it  is  customary  to  select  and 
appoint  the  referee  who  has  acted  in 
the  proceedings  as  special  master  to 
hear  the  application  for  discharge,  yet 
any  other  person  may  be  appointed  in 
the  discretion  of  the  judge,  and,  when 
so  appointed,  is  entitled  to  a  reasonable 
compensation.  In  re  Gillardon  (D.  G. 
1911)  187  Fed.  289,  26  Am.  Bankr. 
Rep.  103.  The  proceeding  on  an  ap- 
plication for  discharge  is  a  separate 
proceeding,  jurisdiction  of  which  is  not 
conferred  on  the  referee  by  the  origi- 
nal reference.  In  re  G.  H.  Kendrick 
&  Go.  (D.  O.  1915)  226  Fed.  980. 

The  referee  has  authority  to  pass 
upon  objections  to  the  sufficiency  of 
specifications  filed  in  opposition  to  the 
discharge,  and  should  refuse  to  receive 
evidence  on  specifications  which  are 
clearly  insufficient.  In  re  Kaiser  (D. 
G.  1899)  99  Fed.  689,  3  Am,  Bankr. 
Rep.  767;  In  re  Mudd  (D.  G.  1900) 
2  Nat.  Bankr.  News,  710;  In  re  Hen- 
drick  (D.  G.  1905)  138  Fed.  473,  14 
Am.  Bankr.  Rep.  795.  CJompare  In  re 
Brockman  (D.  G.  1908)  168  Fed.  1015, 
21  Am.  Bankr.  Rep.  251;  In  re  Puffer 
(D.  G.  1868)  2  N.  B.  R.  43,  Fed.  Gas. 
No.  11,459.  The  proper  course  in  such 
a  case  is  to  report  back  to  the  court 
that  nothing  has  been  filed  with  him  in 
the  way  of  objections  which  would  re- 
quire the  taking  of  testimony.  In  re 
Hendrick  (D.  G.  1905)  138  Fed.  473, 
14  Am.  Bankr.  Rep.  795. 

When  questions  arise  as  to  the  ad- 
missibility of  evidence,  the  referee  has 
no  power  to  exclude  it,  but  must  re- 
quire and  receive  an  answer  to  the 
question  objected  to,  and  incorporate 
in  his  report  to  the  court  the  question 
challenged,  the  objections  made  there- 
to, his  ruling  on  its  admissibility,  and 
the  answer  given.  In  re  Isaacson  (D. 
G.  1909)  175  Fed.  292,  23  Am.  Bankr. 
Rep.  665;  In  re  Knaszak  (D.  G.  1907) 
151  Fed.  503,  18  Am.  Bankr.  Rep.  187. 

A  master  to  whom  specifications  of 
objection  to  a  bankrupt's  discharge  are 
referred  cannot  properly  make  a  find- 
ing of  fact  concerning  an  instrument 
which  is  not  before  him  and  as  to  which 
there  is  no  secondary  evidence.  In  re 
Rubin  &  Lipman  (D.  G.  1914)  215  Fed. 
669: 

Where  specifications  of  objection  to  a 
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bankrupt's  discharge  were  referred  to 
a  master  who  died  before  being  able  to 
make  his  report  and  a  second  master 
was  appointed,  it  was  improper  for 
him  to  make  a  report  on  the  evidence 
taken  before  the  first  master  without 
again  hearing  the  witnesses.    Id. 

The  functions  of  the  referee  are  not 
limited  to  taking  and  reporting  the  evi- 
dence adduced  on  the  hearing,  but  he 
should  also  find  and  report  the  facts  as 
he  deduces  them  from  the  evidence  and 
state  his  conclusions  of  law  and  his 
recommendation  as  to  whether  the  dis- 
charge should  be  granted  or  refused. 
In  re  Kaiser  (D.  C.  1899)  99  Fed.  689, 
3  Am.  Bankr.  Rep.  767;  In  re  Steed 
(D.  0.  1901)  107  Fed.  682,  6  Am. 
Bankr.  Rep.  73;  In  re  Hughes  (D.  O. 
1868)  1  N.  B.  R.  226,  Fed.  Gas.  No. 
6,841.  And  in  so  doing,  he  should  ex- 
ercise an  independent  judgment  on  the 
facts  brought  out  before  him.  In  re 
Mayer  (D.  C.  1912)  195  Fed.  571,  28 
Am.  Bankr.  Rep.  342.  If  his  report  is 
incomplete  or  defective,  it  will  be  sent 
back  to  him  with  directions  to  proceed 
according  to  the  statute.  Mahoney  y. 
Ward  (D.  0.  1900)  100  Fed.  278,  3  Am. 
Bankr.  Rep.  770. 

Under  General  Bankruptcy  Orders, 
Nos.  12,  37  (post,  §  9614),  and  equity 
rule  66,  (ante,  §  1536),  where  an  ap- 
plication for  a  discharge  is  referred  to 
the  master  to  take  testimony  and  re- 
port, exceptions  to  his  report  must  be 
filed  within  20  days,  if  at  all,  after  the 
filing  of  the  report.  In  re  Pierce  (D. 
C.  1914)  210  Fed.  889.  Delay  of  sev- 
eral months  in  certifying  to  the  judge 
contested  application  for  discharge  held 
unreasonable.  In  re  Shrimer  (D.  C. 
1916)  228  Fed.  794. 

The  referee's  findings  of  fact  are  en- 
titled to  the  very  highest  consideration, 
and  while  the  judge  is  not  technically 
concluded  thereby,  but  must  bring  his 
own  mind  to  bear  on  the  evidence,  yet 
the  report  of  the  referee  will  be  ac- 
cepted as  correct,  unless  very  plainly 
shown  to  be  wrong.  International  Har- 
vester Co.  of  America  v.  Carlson 
(1914)  133  C.  C.  A.  430,  217  Fed.  736; 
Baker  y.  Bishop-Babcock-Becker  Co. 
(C.  0.  A.  1915)  220  Fed.  657;  In  re 
McCann  (D.  C.  1910)  179  Fed.  575,  24 
Am.  Bankr.  Rep.  789;  In  re  Wheeler 
(C.  C.  A,  1908)  165  Fed.  188,  21  Am. 
Bankr.  Rep.  262;  In  re  Knaszak  (D.  C. 
1907)  151  Fed.  503,  18  Am.  Bankr. 
Rep.  187;  In  re  Shriver  (D.  C.  1903) 
125  Fed.  511,  10  Am.  Bankr.  Rep.  746; 
In  re  Lafleche  (D.  C.  1901)  109  Fed. 
307,  6  Am.  Bankr.  Rep.  483;  In  re 
McKane  (D.  C.  1907)  155  Fed.  674,  19 
Am.  Bankr.  Rep.  103;  In  re  Covington 
(D.  C.  1901)  110  Fed.  143,  6  Am. 
Bankr.  Rep.  373. 

The  district  judge  held  bound  to  pass 
an  independent  judgment  on  an  applica- 
tion for  a  bankrupt's  discharge,  regard- 
less of  the  report  of  a  referee.  Inter- 
national Harvester  Co.  of  America  T« 
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Carlson  (1914)  217  Fed.  736,  133  C.  C. 
A.  430. 

Where  the  evidence  as  to  whether  a 
bankrupt  obtained  property  on  credit 
on  a  false  statement  in  writing  was 
conflicting,  it  was  the  province  of  the 
master  to  determine  the  credibility  of 
the  witnesses.  In  re  Hindin  (D.  O. 
1914)   219  Fed.  605. 

The  referee's  recommendations  will 
also  be  considered  as  entitled  to  great 
weight.  But  a  recommendation  that 
the  discharge  should  be  granted,  when 
the  referee  has  found  that  one  of  the 
specifications  of  objection  was  support- 
ed by  the  evidence,  is  erroneous  and 
will  be  disregarded.  In  re  Cohen  (D. 
C.  1911)  192  Fed.  751,  26  Am.  Bankr. 
Rep.  544. 

57.  Staying  or  suspendino  dischargo- 

—It  is  within  the  authority  of  the  court 
of  bankruptcy  to  adjourn  the  hearing 
on  a  bankrupt's  application  for  dis- 
charge or  temporarily  to  stay  proceed- 
ings thereon,  if  it  appears  that  the  deci- 
sion thereon  may  be  affected  by  the 
result  of  pending  and  uncompleted  pro- 
ceedings, or  by  the  intervention  of  new 
parties  who  desire  to  come  in.  In  re 
Ketchum  (D.  C.  1880)  1  Fed.  838; 
In  re  Mawson  (D.  C.  1868)  1  N.  B. 
R.  271,  Fed.  Cas.  No.  9,320;  In  re 
Thompson  (D.  C.  1868)  1  N.  B.  R.  323, 
Fed.  C3as.  No.  13.035.  And  see  In  re 
Steed  (D.  C.  1901)  107  Fed.  682,  6 
Am.  Bankr.  Rep.  73. 

A  creditor  may  be  entitled  to  a  rea- 
sonable postponement  of  the  bank- 
rupt's discharge  to  enable  him  to  en- 
force rights  in  a  state  court  In  re 
J.  L.  PhiUps  &  Co.  (D.  C.  1915)  224 
Fed.  628. 

An  application  for  discharge  may  be 
stayed  until  there  has  been  a  definite 
settlement  of  the  rights  of  creditors 
who  claim  the  prlvUege  of  enforcing 
their  demands  against  property  which 
has  been  set  apart  to  the  bankrupt  as 
exempt  In  re  Woodruff  (D.  C.  1899) 
96  Fed.  3l7,  2  Am.  Bankr.  Rep.  678; 
In  re  McBryde  (D.  C.  1899)  99  Fed. 
686,  3  Am.  Bankr.  Rep.  729;  In  re 
Mitchell  (D.  C.  1910)  175  Fed.  877,  23 
Am.  Bankr.  Rep.  707. 

A  claimant  holding  a  lien  against 
garnishees  indebted  to  the  bankrupt  ib 
entitled  to  a  stay  of  the  discharge  for 
a  reasonable  time,  to  enable  him  to 
enforce  his  rights  against  the  gar- 
nishees and  the  sureties  on  a  bond  to 
dissolve  the  garnishment.  In  re  Maher 
(D.  C.  1909)  169  Fed.  997,  22  Am. 
Bankr.  Rep.  290. 

The  court  of  bankruptcy  will  not  stay 
its  decision  on  the  discharge  to  await 
the  result  of  a  pending  action  in  a  state 
court  wherein  creditors  of  the  bankrupt 
seek  to  set  aside  a  transfer  of  proper- 
ty made  by  him  before  the  adjudication 
of  bankruptcy,  and  which  they  allege 
to  have  been  fraudulent  as  to  credi- 
tors, the  same  plaintiffs  opposing  the 
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baokrapf  8  discliarge  on  the  gronnd  of 
the  same  alleged  fraud;  for  the  Is- 
soes  are  not  identical,  nor  would  the 
decree  of  the  state  court  determine  the 
right  of  the  bankrupt  to  be  discharged. 
In  re  CorneU  (D.  C.  1S&9)  9?  Fed.  29, 
8  Am.  Bankr.  Rep.  172. 

Under  the  1910  amendment  to  the 
bankruptcy  act,  arming  the  trustee  with 
the  rights  of  a  judgment  creditor,  he  is 
qualified  to  sue  under  a  state  statute 
to  reach  surplus  revenue  to  which  the 
bankrupt  will  be  entitled  under  a  tes- 
tamentary  trust,  and  his  recovery  will 
be  for  the  benefit  of  all  the  creditors; 
and  since  such  right  will  not  be  af- 
fected by  the  bankrupt's  discharge,  a 
judgment  creditor  is  not  entitled  to 
have  the  granting  of  the  discharge 
postponed  to  enable  him  to  prosecute 
such  a  suit  for  the  benefit  of  judg- 
ment creditors  only.  In  re  Morris 
(1913)  204  Fed.  770,  123  C.  C.  A.  220, 
80  Am.  Bankr.  Rep.  319. 

58.  Order  of  discharge.— The  court  of 
bankruptcy  has  power  to  amend  an  or- 
der of  disrcharge  at  any  time  before  the 
proceedings  in  the  case  have  been  clos- 
ed, provided  sush  amendment  wiU  not 
affect  vested  rights.  In  re  Diamond 
(1906)  149  Fed.  407.  79  C.  C.  A.  227, 
17  Am.  Bankr.  Rep.  563. 

An  order  granting  or  refusing  a  dis- 
charge may  be  entered  nunc  pro  tunc, 
where  the  parties  have  acted  on  the 
theory  that  such  an  order  was  in  force, 
and  the  rights  of  third  persons  will  not 
be  prejudiced.  In  re  Drisko  (D.  0. 
1875)  Fed.  Gas.  No.  4,090. 

A  discharge  in  bankruptcy  is  not  void 
because  granted  after  the  death  of  the 
bankrupt.  Robinson  v.  Butler  (1882) 
4  Ky.  Law  Rep.  449.  In  such  a  case 
it  should  be  entered  as  of  a  date  prior 
to  his  death.  Young  v.  Ridenbaugh  (0. 
a  1875)  Fed.  Cas.  No.  18,173. 

Where  specifications  in  opposition  to 
the  discharge  have  been  overruled,  and 
the  discharge  ordered,  the  bankrupt's 
certificate  of  discharge  will  not  issue 
until  the  expiration  of  ten  days  after 
the  order,  or  until  the  expiration  of  any 
extension  of  the  time  allowed  to  cred- 
itors to  appeal  from  such  order.  In  re 
Brsch  (D.  G.  1899)  96  Fed.  468,  2 
Am.  Bankr.  Rep.  715. 

The  court  will  order  a  discharge  of 
a  bankrupt  on  conditions  which  will 
protect  a  creditor  procuring  by  gar- 
nishment funds  of  the  bankrupt  more 
than  four  months  before  bankruptcy. 
In  re  J.  L.  PhiHps  &  Co.  (D.  C.  1915) 
224  Fed.  628. 

On  the  application  for  discharge,  the 
character  of  any  particular  debt  is  not 
in  issue,  nor  will  the  court  undertake 
to  decide  whether  or  not  it  will  be  re- 
leased by  the  discharge.  Hence  credi- 
tors having  claims  which  they  allege  to 
be  within  the  excepted  classes  cannot 
ask  the  court  to  frame  its  order  of  dis- 
charge in  such  a  way  as  to  make  spe- 
cific ezceptiona  in  favor  of  their  debts. 


The  court  will  grant  a  discharge  in  the 
usual  form,  leaving  its  scope  for  future 
determination  when  the  question  shall 
properly  arise.  In  re  Mussey  (D.  G. 
1900)  99  Fed.  71,  3  Am.  Bankr.  Rep. 
B92. 

V.  CONCLUSIVENESS  AND   EF- 
FECT OF   DISCHARGE 

59.  Conclusiveness    of   discharge*— A 

state  court  is  bound  to  take  notice  of  a 
discharge  in  bankruptcy  under  the  feder- 
•al  law  when  it  is  properly  pleaded.  Wood 
V.  Carr  (1903)  115  Ky.  303,  73  S.  W. 
762.  Where  a  trustee  of  a  bankrupt 
opposes  his  discharge  on  the  ground 
that  he  has  failed  to  turn  over  the 
property  standing  in  his  wife's  name, 
and  the  United  States  court  holds  that 
the  property  is  not  that  of  the  bank- 
rupt, the  trustee  is  concluded  thereby. 
Andrus  v.  CornweU  (1914)  64  So.  221, 
134  La.  403. 

An  order  of  discharge  is  a  judgment 
and  is  mipported  by  the  same  presump* 
tions  which  attach  to  any  other;  and 
therefore  it  is  conclusive  evidence  of  aD 
facts  appearing  on  the  record  or  dedud- 
ble  therefrom  by  necessary  inference, 
and  of  the  faat  that  the  bankrupt  has 
been  lawfully  discharged  from  all  of 
his  provable  debts  save  those  specifical- 
ly excepted  by  the  statute.  Palmer  v. 
Hussey  (1886)  119  U.  S.  96,  7  Sup.  Ct 
158,  30  L.  Ed.  362;  Grouse  v.  Whittle- 
sey (1893)  66  Hun,  629,  20  N.  Y.  Supp. 
965;  Ruckman  v.  Gowell  (1848)  1 
N.  Y.  505;  Blake  v.  Bigelow  (1848) 
5  Ga.  437;  Boas  v.  Hetzel  (1846)  3 
Pa.  298;  Belknap  v.  Davis  (1849)  21 
Vt  409;  Tichenor  v.  Allen  (Va.  1855) 
13  Grat.  15;  Jones  v.  Knox  (1874)  51 
Ala.  367;  Norris  v.  Goss  (S.  G.  1843) 
2  Speer  80.  See  In  re  Krall  (D.  G. 
1912)  196  Fed.  402,  28  Am.  Bankr. 
Rep.  452. 

The  proper  time  and  place  for  the  de- 
termination of  the  efifect  of  a  discharge 
is  when  the  same  is  pleaded  or  relied 
on  by  the  debtor  as  a  defense  to  the 
enforcement  of  a  particular  claim,  and 
that  issue  cannot  properly  arise  or  be 
considered  in  determining  the  right  to 
a  discharge,  and  therefore  the  discharge 
is  not  evidence  on  th^  question  whether 
or  not  a  particular  claim  is  within  the 
excepted  classes.  In  re  Marshall  Pa- 
per Go.  (1900)  102  Fed.  872,  43  G.  G. 
A.  38,  4  Am.  Bankr.  Rep.  468;  In  re 
McGarty  (D.  G.  1901)  111  Fed.  151,  7 
Am.  Bankr.  Rep.  40;  U.  S.  v.  Peters 
(D.  G.  1909)  166  Fed.  613,  22  Am. 
Bankr.  Rep.  177. 

60.  Effect  of  discharged— A  discharge 
in  bankruptcy  operates  only  as  a  bar 
to  an  action  for  the  recovery  of  the 
debt,  and  not  as  a  payment  of  the  debt 
or  as  a  release  or  extinpruishment  of  it. 
Herrington  v.  Davitt  (1914)  145  N.  Y. 
Supp.  452;  Lanier  v.  ToUeson  (1883) 
20  S.  C.  57;  Graig  v.  Seitz  (1886)  63 
Mich.  727.  30  N.  W.  347;  Gitizens* 
Loan  As8*n  v.  Boston  &  M.  R.  Go. 
(1907)  196  Mass.  528,  82  N.  E.  696, 
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14  L.  R.  A.  (N.  a)  102S,  124  Am. 
St.  Rep.  084,  13  Ann.  Gas.  365.  Cum- 
pare  J.  U.  Ellis  &  Co.  v.  Mobile,  J.  & 
K.  C.  B.  Co.  (1910)  166  Ala.  187,  61 
South.  SCO;  Needham  v.  Mattbeffaon 
(1900)  81  Kan.  340,  105  Pac.  436.  26 
L.  It.  A.  (N.  S.)  274,  laS  Am.  St.  Hep. 
374,  IS  AuQ.  Cas.  146. 

The  diBCbarge  of  a  bankrupt  has  do 
neceKaarjr  effect  on  the  right  or  duty 
of  the  truatue  iu  beukrupCcy  to  continue 
the  prosecution  of  an  action  already  be- 
gan by  bim.  In  re  Pena  (D.  C.  1872) 
Fed.  Cas.  No.  10,928.  A  diacharge  !□ 
bankruptcy  bas  no  effect  on  the  right 
of  the  trustee  to  recover  property,  un- 
lesB  all  debt  a  and  eipenaea  bave  been 
paid.  Guernsey  v.  Douglaa  (Cal.  1915) 
153  P.  227. 

A  discharge  in  bankruptcy  will  revoke 
a  power  of  attorney  to  confess  judg- 
ment. Dye  V.  Bertram  (1877)  5  Ohio 
Dec.  608.  And  excuse  the  debtor  from 
complying  with  the  conditio  a  of  a  bond, 
before  given,  to  take  the  benefit  of  the 
state  insolvency  law,  Neabit  v.  Graves 
(Pa.  1837)  6  Watta  &  B.  120;  Hubert 
V.  Horter  (1870)  81  Pa.  39.  And  re- 
lease him  from  liability  on  a  note  given 
before  the  adjudication,  though  it  was 
exprcBBly  stated  to  have  been  given  for 
cash  advanced  to  enable  him  to  file  his 
petition  in  bankruptcy.  Nelson  v.  Stew- 
art (1875)  64  Ala.  116,  25  Am.  Bep. 
660. 

A  discharge  in  bankruptcy  does  not 
pxtinguiah  any  valid  lien.  Reed  v.  Bul- 
liugton  (1873)  49  Miaa.  223;  Boone  v. 
Revia  (1876)  44  Tei.  384.  Nor  will 
it  be  a  defense  to  an  action  for  the 
breach  of  the  bankrupt's  bond  as  a 
public  officer,  occurring  after  the  dis- 
charge. White  v.  Blake  (18S7)  79 
Me.  114,  8  Atl.  457.  A  discharge  In 
bankruptcy  will  not  terminate  a  lease 
in  which  the  bankrupt  ia  the  tenant, 
unless  the  landlord  re-enters  or  the 
truatee  has  assumed  the  lease.  Witt- 
hnuB  V.  Zimmermann  (1904)  91  App. 
Div.  202,  86  N.  Y.  Supp.  315. 

In  a  suit  to  recover  damages  for  per- 
sonal injuriea,  plaintiff  is  not  preclud- 
ed from  recovering  reasonable  charges 
incurred  for  the  services  of  a  physician 
and  other  like  charges,  necessarily  re- 
sulting from  his  injury,  because  he  ia- 
duded  auch  claims  in  his  schedule  in 
bankruptcy  and  had  been  discharged 
from  leeal  liability  for  the  same.  Sib- 
ley 7.  Nason  (1907)  196  Mass.  125.  81 
N.  E.  837,  12  L.  R.  A.  (N.  S.)  1173, 
124  Am.  SL  Rep.  620,  12  Ann.  Cas. 
938. 

In  an  action  of  trover,  neither  the 
defendant  nor  Us  surety  in  the  bail 
bond  therein  can  set  up  as  a  defense 
the  discharge  of  the  clefendant  In  bank- 
ruptcy pending  the  trial,  the  petition 
io  trover  being  one  of  title  and  not  of 
debt.  Berry  v.  Jackson  (1902)  IIB 
Oa.  196,  41  S.  E.  698.  90  Am.  St.  Rep. 
102;  Birmingham  Fertiliser  Co.  v. 
John  A.  Coi  &  Son  (1912)  10  Ga. 
App.  699,  73  S.  E.  1090. 
A  discharge  of  a  husband  in  bank- 
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ruptcy  will  diichar(«  hla  wife's  III 
biiity  on  a  contract  executed  by  hL 
and  his  wife  to  sell  community  pro] 
erty.  Bimrose  v.  Matthews  (Waa! 
1014)  138  Pac.  319. 

An  adjudication  and  discharge  i 
bankruptcy,  pending  an  action  agalDi 
the  bankrupt  on  a  note  which  is  dul 
scheduled  in  the  bankruptcy  proceet 
ings,  abates  the  action.  Fort-Mims  > 
Bajnes  Co.  v.Branan-Akers  Co.  (191! 
78  S.  E.  721,  140  Ga.  131. 

61.  —~  At  to  property  fraadulMitl 
tranifeiTwl  or  aot  scheduled. — A  dii 
charge  in  bankruptcy  does  not  precluc 
the  trustee  from  recovering  proper! 
previously  transferred  by  the  bankrui 
in  fraud  of  his  creditors.  In  re  Pierc 
(D.  C.  1900}  103  Fed.  64,  4  Am.  Bank 
Eep.  064;  Nje  v.  Hart  (1901)  2 
Ohio  Cir.  CL  R.  427;  Stephenson  - 
Bird  (1910)  168  Ala.  363.  53  SouU 
92,  Ann.  Gas.  1912B.  249;  McLeod 
Trustee  v.  McLeod  (1905)  8»  S.  ^ 
199,  28  Ky.  Law  Rep.  284;  Blick 
Nimmo  (1913)  121  Md.  139,  88  Al 
116. 

After  the  discharge,  creditors  ma 
proceed  in  any  proper  form  of  actio 
or  Buit  to  subject  to  their  daima  an 
property  of  the  bankrupt  which  b 
omitted  to  list  in  Mb  schedule  of  asset 
whether  such  omission  waa  fraudulent 
ly  planned  or  was  Che  result  of  mei 
oversighL  Horn  v.  Bates  (Kj.  1908 
114  S.  W.  763;  Card  v.  Walbridg 
(1849)  18  Ohio,  411.  See  Rand  ' 
Iowa  Cent  By.  Co.  (1906)  186  N.  1 
68.  78  N.  E.  674.  110  Am.  St.  Re] 
630.  9  Ann.  Cas.  642.  Compare  Boy 
V.  Olvey  (1882)  82  Ind.  294. 

Since  the  bankruptcy  law  express] 
confers  on  a  trustee  in  bankruptcy  th 
right  to  avoid  any  transfer  by  tb 
bankrupt  of  his  property  which  an 
creditor  might  have  avoided,  and  to  n 
cover  the  property  so  transferred  a 
its  value,  a  judgment  creditor  of  th 
bankrupt,  after  the  tatter's  diachargi 
cannot  levy  on  and  sell  the  bankrupt' 
property  because  of  fraud  in  securin 
the  discharge,  but  the  rights  of  cTei 
itors  must  be  worked  out  through  th 
trustee.  Hibbard  v.  Henderson  (1904 
44  Or.  318,  75  Pac.  889. 

6Z.  Collateral  impsachmont  sf  dli 
charge.— A  state  court  can  neither  ar 
nul  nor  disregard  a  discbarge  dul 
granted  by  ^  court  of  bankruptcy  hai 
ing  Jurisdiction,  nor  allow  it  to  be  in 
peached  in  any  collateral  prnceedin 
for  any  cause  which  would  have  pri 
vented  the  granting  of  the  discbarge  c 
which  would  have  been  sufficient  groui 
for  revoking  the  discharge  in  the  banl 
ruptcy  court.  IT.  S,  v.  Oris  wold  (( 
G.  1881)  8  Fed.  556;  lAthrop  v.  Stua: 
(C.  C.  18.W)  Fed.  Cas.  No.  8.11; 
Custard  v.  Wigderson  (1907)  130  Wi 
412.  110  N.  W.  263.  10  Ann.  Cas.  74( 
Young  T.  Stevenson  (1905)  73  Arl 
480.  S4  S.  W.  623;  Lntz  v.  Kslmi 
(1909)  115  N.  T.  Supp.  230;  Deli 
County  Bank  t.  McGranahan    (190C 
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37  Wash.  307,  79  Pac.  796;  First  Nat. 
Bank  v.  Masterson  <1911)  29  Okl.  76, 
116  Pac.  162;  Parker  v.  Atwood  (1872) 
62  N.  H.  181;  Corey  v.  Ripley  (1869) 
57  Me.  69,  2  Am.  Rep.  19,  4  N.  B.  R. 
503;  Alston  ▼.  Robinett  (1873)  87 
Tex.  66,  9  N.  B.  R.  74;  Howland  y. 
Carson  (1876)  28  Ohio  St  625,  16  N. 
B.  R  372;  MUhous  v.  Aicardi  (1874) 
51  Ala.  594;  FuUer  v.  Pease  (1887) 
144  Mass.  390,  11  N.  B.  694;  Talbott 
V.  Suit  (1888)  68  Md.  443,  13  Ati.  366; 
Way  ▼.  Howe  (1871)  108  Mass.  502, 
11  Am.  Rep.  386,  4  N.  B.  R.  677;  Blair 
T.  Hanna  (1882)  87  Ind.  298;  Brown 
V.  Covenant  Mut  Life  Ins.  Co.  (1885) 
86  Mo.  51;  Brady  v.  Brady  (1883)  71 
Ga.  71;  Begein  v.  Brehm  (1890)  123 
Ind.  160,  23  N.  B.  496;  Lawver  v. 
Gladden  (Pa.  1885)  1  Atl.  659;  Thur- 
mond V.  Andrews  (Ky.  1873)  10  Bush, 
400;  Stetson  v.  Bangor  (1868)  56  Me. 
286;  Smith  v.  Ramsey  (1875)  27  Ohio 
St  339;  Seymour  v.  Street  (1876)  6 
Xeb.  85;  Oates  v.  Parish  (1872)  47 
Ala.  157;  Sheets  v.  Hawk  (Pa.  1826) 
14  Serg.  &  R.  173;  Thomas  v.  Jones 
(1875)  39  Wis.  124. 

Where  a  United  States  district  court 
has  discharged  a  bankrupt,  an  action  to 
set  aside  the  discharge  must  be  brought 
m  the  court  that  granted  it,  unless  the 
discharge  is  an  absolute  nullity.  An- 
dros  y.  Comwell  (1914)  64  So.  221, 
134  La.  403. 

All  legal  presumptions  must  be  in- 
dulged in  favor  of  the  order  of  dis- 
charge, and  it  cannot  be  held  void  in 
a  collateral  proceeding  unless  want  of 
jnrisdiction  in  the  court  which  granted 
it  appears  aflSrmatively  on  the  face  of 
the  record.  Ross-Lewin  v.  Goold  (1904) 
211  m.  384,  71  N.  E.  1028;  WiUiams 
V.  Scott  (1898)  122  N.  C.  545,  29  S. 
E.  877.  If  the  bankruptcy  court  had 
jurisdiction  of  the  subject-matter,  by 
reason  of  the  filing  of  a  petition  which 
(aided  by  every  presumption  and  in- 
ference) can  be  held  sufficient  to  con- 
fer jurisdiction,  then  the  discharge* 
must  be  conclusively  presumed  valid. 
Boss-Lewin  v.  Goold  (1904)  211  IlL 
384,  71  N.   B.   1028;    Jones  v.   Knox 

(1874)  51  Ala.  367. 

A  discharge  granted  by  a  court  hav- 
ing jurisdiction  of  the  estate  cannot  be 
treated  by  any  other  court  as  void  as 
to  any  particular  creditor,  on  the  the- 
ory that  the  court  never  acquired  juris- 
diction of  his  person  because  he  was 
not  served  with  notice  of  the  proceed- 
ingB,  and  this,  although  his  name  was 
porposely  omitted  from  the  list  of  cred- 
itors, or  although  the  omission  to  serve 
him  with  notice  was  fraudulent  and  in- 
tentionaL  Allen  v.  Thompson  (D.  C. 
1882)  10  Fed.  116;  Benedict  v.  Smith 
(1886)  48  Mich.  593,  12  N.  W.  866; 
Thornton  v.  Hogan  (1876)  63  Mo.  143; 
TOHame  ▼.  Butcher,  12  N.  B.  R  143; 
Sawyer  v.  Rector  (1888)  5  Dak.  110, 
37  N.  W.  741;  Brown  v.  Kroh  (1877) 
^  Ohio  St  492;  Bailey  v.  Corruthers 
(1880)   71  Me.   172;    BUck  v.   Blazo 

(1875)  117  Maas.  17,  18  N.  B.  R.  19S. 


CONTRA,  see  Batchelder  v.  Low 
(1871)  43  Vt  662,  5  Am.  Rep.  311,  8 
N.  B.  R  571;  Jones  v.  Knox  (1874) 
51  Ala.  367. 

It  is  not  permissible,  in  any  collateral 
proceeding,  to  impeach  a  discharge  in 
bankruptcy  on  the  ground  of  fraud 
practised  by  the  bankrupt  in  obtaining 
it  (though  directed  against  the  particu- 
lar creditor  who  complains)  or  on  the 
ground  of  a  fraudulent  concealment  of 
assets  or  other  fraudulent  conduct  of 
the  bankrupt,  since  the  remedy  for  these 
matters  is  to  be  sought  in  the  court  of 
bankruptcy  and  there  alone.  Ocean  Nat. 
Bank  v.  Olcott  (1871)  46  N.  Y.  12; 
Smith  V.  Ramsey  (1875)  27  Ohio  St. 
339,  15  N.  B.  R  447;  Rayl  v.  Lapham 
(1875)  27  Ohio  St  452,  15  N.  B.  R. 
508;  Oates.  V.  Parish  (1872)  47  Ala. 
157;  Ewell  v.  Pitman  (Ky.  1894)  27 
S.  W.  870;  Farr  v.  Evans  (Pa.) 
26  Pittsb.  Leg.  J.  141;  Morris  v.  Creed 
(Tenn.  1872)  11  Heisk.  155;  Brown  v. 
Causey  (1882)  56  Tex.  340;  Seymour 
V.  Street  (1851)  5  Neb.  85;  WUey  v. 
Pavey  (1878)  61  Ind.  457,  28  Am.  Rep. 
677;  Wales  v.  Lyon  (1876)  2  Mich. 
276.  CONTRA,  see  Gupton  v.  Connor 
(Tenn.  1850)  11  Humph.  287;  Bond  v. 
Baldwin  (1850)  9  Ga.  9;  Shelton  v. 
Pease  (1847)  10  Mo.  473. 

A  creditor  who  has  unsuccessfully  op- 
posed the  bankrupt's  application  for 
discharge  is  thereby  estopped,  in  a  suit 
which  he  afterwards  brings  to  recover 
his  debt,  and  to  which  the  defendant 
pleads  his  discharge,  from  showing  that 
the  discharge  wasT  fraudulently  obtain- 
ed.   Wales  V.  Lyon  (1851)  2  Mich.  276. 

No  mere  irregularities  of  practice  or 
errors  of  law  alleged  to  have  been  com- 
mitted by  the  court  of  bankruptcy  can 
be  set  up  to  avoid  the  effect  of  the  dis- 
charge. It  cannot  be  questioned  in  any 
other  court  for  any  lack  of  conformity 
to  the  provisions  of  the  bankruptcy 
law,  or  as  having  been  wrongly,  im- 
properly, or  irregularly  allowed.  Grov- 
er  V.  Fox  (1877)  36  Mich.  463;  Mar- 
shall V.  Sumner  (1879)  59  N.  H.  218, 
47  Am.  Rep.  194;  Hudson  v.  Bigham 
(Tenn.  1873)  12  Heisk.  58,  8  N.  B.  R 
494;  Dusenbury  v.  Hoyt  (N.  Y.  1873) 
45  How.  Prac.  147;  Sinclair  v.  Smyth 
(S.  O.  1804)  1  Brev.  402.  If  the 
plea  setting  up  the  discharge  shows  the 
court  to  have  had  jurisdiction  of  the 
petition,  and  to  have  proceeded,  on  the 
petition,  to  grant  the  discharge,  all  the 
intermediate  steps  will  be  presumed  to 
have  been  duly  and  regularly  taken. 
Morrison  v.  Woolson  (1854)  29  N.  H. 
510;  Hubbell  v.  Cramp  (N.  Y.  1844) 
11  Paige,  310. 

An  action  brought  by  a  creditor  on 
his  debt  against  a  discharged  bankrupt 
is  not  a  collateral  attack  upon  the  dis- 
charge in  bankruptcy.  Collins  v.  Da- 
vidson (1908)  34  Ohio  Cir.  Ct  R  668. 
It  is  permissible  for  a  creditor,  in  such 
a  suit,  to  show  that  his  debt  is  one  of 
the  kind  excepted  from  the  operation 
of  a  discharge,  as,  where  it  was  creat- 
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ed  by  tbe  bankrupt  by  frand  or  whlla 
acting  in  a  fiduciary  cspacitT.  Suther- 
land V.  liaiher  (1903)  41  Misc.  Rep. 
249,  84  N.  r.  Supp.  56:  Santa  Rom 
Bank  T.  White  (1903)  139  CaJ.  T03,  T3 
Pac.  577;  SteyecB  v.  Brown  (1873)  49 
SrisB.  597,  11  N.  B.  R.  568;  Linn  t. 
Hnmilton  (1870)  34  N.  J.  Law,  305; 
Rroadnai  v.  Bradford  (1874)  50  Ala. 
270.  Or  the  creditor  may  show  that 
he  had  no  knowledge  of  the  proceedings 
in  time  to  file  his  claim  for  proof  and 
allowance.  Fields  v.  Hast  (1904)  36 
Tei.  Ot.  App.  350.  82  S.  W.  331. 

Where,  in  proceedings  in  a  conrt  of 
competent  jnrisdiction  tor  the  diacharge 
of  a  debtor  on  a  composition,  the  de- 
cree is  based  on  a  finding  that  the 
bankrupt  has  not  been  guilty  of  any  of 
the  acts  which  would  bar  bis  discharge, 
nor  of  a  failure  to  perform  any  of  tbe 
duties  necessary  to  secure  it,  which 
finding  was  essential  to  the  eierclse  of 
the  court's  jtjriHdiction,  the  decree  will 
be  binding  as  to  such  matters  on  all 
parties  to  the  proceeding  nntil  proper- 
ly set  aside,  and  cannot  be  collaterally 
impeached.  Hoskins  v.  Velasco  Nat. 
Bank  (1908)  48  Tei.  Civ.  App.  246, 
107  S.  W.  598. 

63.  Pleading  discharge  la  bankroptcy. 
—A  discharge  in  bankruptcy  is  a  plea 
in  bar.  House  t.  Schnadig  (1908)  138 
III.  App.  498.  It  is  a  perfect  defense 
to  a  suit  on  a  debt  barred  thereby. 
Craig  V.  SeilE  (1886)  63  Micb.  727. 
30  N.  W.  847.  The  plea  of  a  discharge 
in  baokniptcy  is  a  Isgitlmate  and  mer- 
itorions  defpnse,  which  is  not  regarded 
with  any  disfavor  by  the  courts.  Cit- 
itens'  Nat  Bank  y.  Branden  (1910)  19 
N.  D.  489.  126  N.  W.  102,  27  L.  R,  A. 
(N.  S.)  858. 

The  plea  of  a  discharge  in  bankrupt- 
cy may  be  interposed  in  a  suit  began  be- 
fore the  bankruptcy  and  still  pending 
after  tbe  discharse,  as,  in  a  creditor's 
suit,  where  It  may  be  set  np  in  a  sup- 
plemental answer.  Stewart  t.  Isador  . 
(N.  T.  1868)  5  Abb.  Prac,  N.  S.  68. 

On  a  role  to  set  aside  a  writ  of  fieri 
facias,  tbe  defendant  cannot  allege  that 
he  was  discharged  as  a  bankrupt  prior 
to  tbe  date  when  the  judgment  was  en- 
tered. Such  a  defense  was  available 
only  at  the  triaL  People's  Trust  Co.  v. 
Ehrhart  (1914)  56  Pa.  Super.  Ct  101. 
The  plaintiff  in  any  pending  suit  inaj 
anticipate  the  plea  of  a  diacharge  in 
bankruptcy,  and  may,  by  lea^e  of  court 
and  before  defendant  has  pleaded  bia 
discharge,  discontinue  tbe  action,  vrifh- 
ont  costs;  or  it  the  defendant  pleads 
his  discharge,  no  terms  being  imposed, 
and  recovers  judgment,  be  will  be  enti- 
tled to  his  coats  the  same  as  in  other 
cases;  for  the  principle  that,  where  a 
cause  of  action  is  eitinguisbed,  the  ac- 
tion cannot  proceed  for  the  mere  pur- 
pose of  recovering  costs  does  not  ap- 
ply to  the  status  of  an  action  to  recov- 
er a  debt  after  it  baa  been  discharged 
in  bankruptcy,  tbe  action  having  been 
commenced  before  tbe  diacharge.  Bank 
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bankrupt,  if  he  wishes  to  avail  himsi 

of  the  benefit  of  hia  discharge  in  aj 

particular  suit,  must  plead  it  propei 

and  seasonably,  and  if  he  omits  to  • 

so,  it  constitutes  no  bar  to  the  rem 

tion  of  a   valid  judgment  against  hii 

In   re  Nattall   (D.   0.   1912)   201   Fe 

557,  29  Am.  Bankr,   Rep.  800;    Fow 

V.    Park    (C.    C.    1892)    48    Fed.    78 

Doggett  V.  Emerson  (C.  C.  1840)   Fe 

Caa.  No.  3,962;   Fellows  v.  Hall  (C.  < 

1843)    Fed.    Oas.   No.   4,722;    City    . 

Newark  v.  Stout  (1889)  52  N.  J.  Lai 

85,   18   AtL    943;     Schreiber   v,   Schi 

macker  Piano  Forte  Mfg.  Co.  (1012)  1! 

App.   Div.   817.  137  N.  Y.   Supp.   74'; 

Griffith  V.  Adams   (1902)   95  Md.  IT 

62  AtL  66;   McDougaid  v.  Chattanoos 

Medicine  Co.   (1912)   10  Ga.  App.  65: 

73  8.  E.   1088;    Friedman  ».  Zweifl< 

(1911)   74  Misc.   Rep.   448,  132  N.  1 

Supp.    320;     Broadway   Trust    Co,    ■ 

Manheim  (1905)  47  Misc.  Rep.  415,  9 

N.  Y.  Supp.  93;   Bank  of  Commerce  ' 

Elliott  (1901)   109  Wis.  648,  85  N.  fl 

417;    Lovell   v.   Sneed    (1906)   79   Arl 

204.  05   S.  W.   157;    Lane  v.  Holcom 

(1903)   182  Mass.   360,   65  N.   E.   79' 

CoUins  v.  MeWoltecB   (1901)   35  Mia 

Rep.  648,  72  N.  Y.  Supp.  203;   Bailey  ' 

KrauB  (1903)  39  Misc.  Rep.  845,  81  !< 

Y.    Supp.    492;     Collins    v.    Hammoc 

(1S77)  09  Ala.  448:    Brown  v.  J.  &  [ 

Stevens  Co.  (1S84)  52  Conn.  110:  Smit 

V.  Cook  (1883)  71  Ga.  705:    Horner  i 

Spelman  (1875)   78  Dl.  206;    Jenks  i 

Opp   (1873)    43  Ind.  108:    Palmer  v 

Moore  (1848)  S  La.  Ann.  208;  Ludelinj 

V.    Felton    (1877)    29  Ij.   Ann.    710 

Jones  V,  Coker  (1876)   53  Miss.  195 

Bank  of  Missouri  t.  FranciBcuB.(1851' 

15  Mo,  303;    Cronell  v.  DafcLn   (1868' 

38  N.   Y.   253;    Gardner  v.  Hengehoh 

(1880)  6  Ohio  Dec.  997;   Park  t.  Casej 

(1872)  35  Tex.  536;   Bellamy  ».  Wood 

•  son    (1848)    4   Ga.   175.   48   Am.   Dec 

221;    Finney  v,  Mayer   (1878)   61  Ga. 

500;   Gallaher  v.  Michel  (1874)  26  La. 

Ann.  41;   HoUister  v.  Abbot  (1855)  31 

N.  H.  442,  64  Am.  Dec,  342;    Steward 

V.  Green   (N.  Y.  1845)   11  Paige.  535; 

Paschal!   v.   Bullock    (1879)    80  N.   O, 

329;   BeU  V.  Cunningbam  (1879)  81  N. 

C.  83;    First  Nat.  Bank  of  Broadway, 

Va.,  T.  Cootea  (W.  Va.  1914)  81  S.  E. 

If  tbe  defendant  in  an  action  ^»ii"  to 
plead  hia  discharge  in  bankruptcy  and 
permits  a  Judgment  to  go  against  him, 
he  cannot  afterwards,  on  the  ground  of 
the  discharge,  have  relief  in  equity 
against  any  proceedings  founded  on  the 
Judgment,  as,  by  enjoining  tbe  levy  of 
execution  thereunder.  Goodrich  v. 
Hunton  (O.  C.  1875)  Fed.  Cas.  No. 
6,644;  Stone  v.  Schneider- Da viB  Co. 
(1908)  61  Ter.  Civ.  App.  517,  112  S. 
W.  133;  Marsh  v.  Mandeville  (18.14) 
28  Miss.  122;  Hahm  v.  Minis  (1870) 
40  CoL  421;  White  v.  Powell  (1905) 
88  Tex.  Gt.  App.  88,  84  8.  W.  83a 
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Nor  can  he  have  the  judgment  set  aside, 
in  Older  to  enable  him  to  plead  his  diff- 
cfaarge.  Mack  Mfg.  Ca  y.  Van  Duer- 
soD  (G.  G.  1905)  138  Fed.  953. 

A  discharge  in  bankruptcy  must  be 
pleaded  affirmatively  in  a  proceeding  by 
Bdre  facias  to  revive  a  judgment,  as 
well  as  in  an  original  suit  In  re  Wes- 
son (D.  G.  1881)  88  Fed.  855;  Spring 
Run  Coal  Co.  y.  Tozier  (1883)  102  Pa. 
S42;  Stewart  ▼.  Colwell  (1854)  24  Pa. 
67;  Duncan  v.  Hargrove  (1853)  22 
Ala.  150. 

Where  a  suit  is  pending  against  sev- 
eral defendants,  and  one  of  them  ob- 
tains his  discharge  in  bankruptcy,  but 
does  not  plead  it,  and  judgment  is  ren- 
dered against  them  all  and  the  amount 
is  paid  by  one  of  the  other  defendants, 
the  latter  is  entitled  to  enforce  contri- 
bution from  the  bankrupt.  Brown  v.  J. 
&  E.  Stevens  Co.  (1882)  52  Conn.  110. 

The  court  of  bankruptcy  cannot  and 
win  not  do  anything  to  relieve  a  defend- 
ant who,  failing  to  plead  his  discharge 
in  a  suit  in  another  court  on  a  dis- 
chargeable debt,  suffers  a  judgment. 
In  re  Ferguson  (D.  C.  1875)  Fed.  Cas. 
No.  4 ,738. 

Laches  in  making  an  application  for 
leave  to  plead  a  discharge  in  bankrupt- 
cy is  a  suflScient  ground  for  denying 
such  application.  Medbury  v.  Swan 
(1871)  46  N.  Y.  200.  Where  the  de- 
fendant in  a  suit  filed  an  answer  which 
made  no  reference  to  the  fact  that  he 
had  been  discharged  In  bankruptcy,  and 
first  brought  that  fact  to  the  attention 
of  the  court  by  a  motion  in  arrest  of 
judgment,  three  weeks  after  a  verdict 
had  been  returned  against  him,  and  did 
not  attempt  to  plead  his  dischargee  in 
bar  until  nearly  seven  months  after  the 
verdict,  it  was  held  that  he  had  waived 
his  right  to  do  so.  Lane  v.  Holcomb 
(1903)  182  Mass.  360,  65  N.  E.  794. 

Where  the  bankrupt  has  had  no  op- 
portunity to  pleftd  his  discharge  before 
judgment  goes  against  him,  he  does  not 
lose  its  protection  by  the  rendition  of 
a  judgment  on  a  dischargeable  debt. 
Ewing  V.  Peck  (1850)  17  Ala.  339; 
Brown  v.  Branch  Bank  of  Montgom- 
ery (1852)  20  Ala.  420;  Milhous  v.  Ai- 
cardi  (1874)  51  Ala.  594. 

Where  the  failure  to  plead  the  dis- 
charge was  due  to  the  fact  that  the  at- 
torney representing  the  defendant  in 
that  litigation  was  unaware  of  it,  it 
was  hdd  that  leave  might  be  granted 
to  vacate  the  judgment  given  against 
him  and  for  him  to  plead  the  discharge, 
but  only  on  terms  including  the  pay- 
ment of  costs  and  disbursements.  De 
Marco  v.  Mass  (1900)  31  Msc.  Rep. 
827,  64  N.  Y.  Supp.  768. 

65.  — -  Who  may  plead  dl8oharge.p- 

A  plea  of  discharge  in  bankruptcy  is 
personal  to  the  debtor,  and  he  may 
waive  the  benefit  of  his  discharge  by 
felling  to  plead  it,  and  no  one  can  plead 
it  for  him.  Taber  v.  Donovan  (1909) 
166  Mich.  652,  121  N.  W.  481;  Ludel- 
isg  T.  Felton  (1877)  29  La.  Ann.  719; 


Manwarring  v.  Eouns  (1872)  35  Tex. 
171;  Homer  v.  Spelman  (1875)  78  111. 
206;  Goodrich  v.  Hunton  (C.  C.  1875) 
Fed.  Gas.  No.  5,544;  Bush  v.  SUnley 
(1887)  122  IlL  406, 13  N.  E.  249;  Bank 
of  Gommerce  v.  ElUott  (1901)  109 
Wis.  648,  85  N.  W.  417;  First  Inter- 
national Bank  v.  Lee  (N.  D.  1913)  141 
N.  W.  716. 

The  plea  of  a  discharge  in  bankrupt- 
cy of  one  defendant  in  an  action  can- 
not be  set  up  by  a  codefendant.  George 
Bohon  Go.  v.  Moren  &  Sipple  (1913) 
151  Ky.  811,  152  S.  W.  944.  Nor  by 
one  who  is  in  possession  of  property  of 
the  debtor,  transferred  with  an  intent 
to  defraud  creditors,  in  an  action  to 
set  aside  such  transfer.  Dewey  v.  Moy- 
er  (N.  Y.  1877)  9  Hun,  473. 

The  plea  of  a  discharge  in  bankruptcy 
may  be  made  by  the  personal  represent- 
atives of  the  bankrupt,  and  his  admin- 
istrator cannot  waive  the  benefit  of  the 
discharge  by  failing  to  plead  it.  Parker 
V.  Grant  (1884)  91  N.  G.  338.  A  dis- 
charge may  be  pleaded  by  the  heirs  of 
the  bankrupt,  or  by  his  widow  in  an  ac- 
tion to  recover  land  formerly  belonging 
to  the  bankrupt  and  transferred  to  her 
through  the  agency  of  a  third  person. 
Upshur  V.  Briscoe  (1891)  138  U.  S.  365, 
11  Sup.  Gt.  313,  34  L.  Ed,  931. 

A  surety  of  the  bankrupt  may  plead 
the  latter's  discharge  in  bankruptcy,  in 
respect  to  the  transaction  out  of  which 
the  surety's  liability  is  supposed  to 
grow.  McDonald  v.  State  (1881)  77 
Ind.  26;  Bouie  v.  Bucket  (Tenn.  1846) 
7  Humph.  169.    . 

Where  the  question  respects  the  dis- 
charge in  bankruptcy  as  affecting  a  lien 
on  property,  it  may  be  pleaded  by  any 
one  claiming  an  interest  in  the  proper- 
ty adverse  to  the  lien  asserted.  Fleit- 
as  V.  Mellen  (G.  G.  1889)  39  Fed.  129. 

Where  the  object  of  the  plea  is  not 
to  show  the  bankrupt's  immunity  from 
liability  for  his  past  debts,  but  to  show 
(aa  a  fact  relevant  to  the  issue  on  tri- 
al) that  tiie  claim  of  a  particular  cred- 
itor was  released  or  extinguished  by 
the  discharge,  it  may  be  alleged  as 
matter  of  fact  by  any  party  who  finds 
it  a  necessary  part  of  his  claim  or  de- 
fense. Fleitas  v.  Richardson  (1893) 
147  U.  S.  550,  13  Sup.  Gt.  495,  37  L. 
Ed.  276. 

66. Form   and   effect   of   pleaw— 

The  mode  of  pleading  a  discharge  in 
bankruptcy  is  to  be  determined  by  the 
mode  of  pleading  in  the  state  courts. 
Landly  &  Go.  v.  Gummins  (1883)  5  Ky. 
Law  Rep.  511. 

A  state  court  has  the  right  to  pro- 
ceed with  any  case  pending  before  it 
until  the  discharge  in  bankruptcy  is 
brought  to  its  notice  by  a  proper  and 
sufficient  plea.  Bennett  v.  Lewis 
(1902)  66  S.  W.  523,  23  Ky.  Law  Rep. 
2037.  Whether  a  judgment  against  one 
who  is  thereafter  adjudged  a  bankrupt 
is  thereby  discharged  is  a  question 
properly  raised  by  pleading  the  dis- 
charge in  a  proceeding  to  enforce  the 
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judgment,  and  not  by  a  petition  in  the 
bankruptcy  court  to  enjoin  the  judg- 
ment creditor  from  enforcing  it.  Hell- 
man  V.  Goldstone  (1908)  161  Fed.  913, 
88  C.  C.  A,  604,  20  Am.  Bankr.  Rep. 
539. 

A  plea  of  a  discharge  in  bankruptcy 
is  not  sufficient  unless  it  sets  forth  the 
facts  on  which  jurisdiction  both  of  the 
subject-matter  and  of  the  person  de- 
pend. .  Bailey  v.  Kraus  (1903)  39  Misc. 
Rep.  845,  81  N.  Y.  Supp.  492;  Ruck- 
man  V.  Cowell  (1848)  1  N.  Y.  505; 
Sackett  v.  Andross  (]<.  Y.  1843)  5  Hill, 
327;  Stephens  v.  Ely  (N.  Y.  1844)  6 
Hill,  607;  Stow  ▼.  Parks  (Wis.  1849) 
1  Chand.  60;  Wiggins  v.  Shapleigh 
(1846)  20  N.  H.  444;  Morse  v.  Presby 
(1852)  25  N.  H.  299;  Landly  v.  Cum- 
mins (1883)  5  Ey.  Law  Rep.  511. 
CONTRA,  Rowan  v.  Holcomb  (1847) 
16  Ohio,  463;  Mount  ▼.  Manhattan  Co. 
(1886)  41  N.  J.  Eq.  211.  3  Atl.  726; 
Bryant  v.  Kinyon  (1901)  127  Mich.  152, 
86  N.  W.  531,  53  L.  R.  A.  8()1;  Hays 
V.  Ford  (1876)  55  Ind.  52;  Cromwell 
V.  Burr  (N.  Y.  1880)  59  How.  Prac. 
93. 

Where  the  state  law  provides  that  a 
judgment  may  be  pleaded  by  stating 
that  it  was  duly  given  or  made,  a  plea 
alleging  that  the  defendant  was  "duly 
adjudged'*  a  bankrupt  in  a  designated 
federal  court  sufficiently  alleges  the  ju- 
risdiction of  that  court.  Broadway 
Trust  Co.  V.  Manheim  (1905)  47  Misc. 
Rep.  415,  95  N.  Y.  Supp.  93. 

The  plea  of  a  discharge  in  bankrupt- 
cy should  name  the  court  in  which  the 
discharge  was  granted.  Morrison  v. 
Woolson  (1854)  29  N.  H,  510;  BaUey 
V.  Kraus  (1903)  39  Misc.  Rep.  845,  81 
N.  Y.  Supp.  492.  And  it  should  aver 
the  filing  of  the  petition  in  bankruptcy, 
that  being  a  fundamental  jurisdictional 
fact.  Cutter  v.  Folsom  (1845)  17  N. 
H.  139;  Wiggins  v.  Shapleigh  (1846) 
20  N.  H.  444;  Price  v.  Bray  (1848)  21 
N.  J.  Law,  13;  McCormick  v.  Pickering 
(1850)  4  N.  Y.  276.  It  should  state 
the  date  of  the  filing  of  such  petition, 
if  it  has  any  bearing  on  the  availability 
of  the  discharge  as  a  defense  to  the 
claim  in  suit.  House  v.  Johnson  (1904) 
19  Colo.  App.  524,  76  Pac.  743;  Ste- 
phenson V.  Bird  (1910)  168  Ala.  363, 
53  South.  93.  And  it  should  allege  the 
residence  or  domicile  of  the  bankrupt 
within  the  territorial  jurisdiction  of  the 
bankruptcy  court  for  the  requisite 
length  of  time.  Cutter  v.  Folsom 
(1845)  17  N.  H.  139;  Wiggins  v.  Shap- 
leigh (1850)  20  N.  H.  444;  McCormick 
V.  Pickering  (1850)  4  N.  Y.  276;  Price 
V.  Bray  (1847)  21  N.  J.  Law,  13. 

A  defect  in  a  plea  of  a  discharge  in 
bankruptcy,  in  failing  to  set  forth  such 
facts  as  will  show  the  juris()iction  of 
the  court,  may  be  waived  by  pleading 
over.  Price  v.  Bray  (1847)  21  N.  J. 
Law,  13. 

It  is  necessary  to  show  the  jurisdic- 
tion of  the  court,  and  to  allege  that  the 
defendant  has  been  discharged  by  the 
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judgment  of  the  proper  court,  and  has 
received  his  certificate  of  discharge. 
Hayes  v.  Flowers  (1852)  25  Miss.  169; 
City  of  Newark  v.  Stout  (1889)  52  N. 
J.  Law,  35,  18  Atl.  943.  But  not  to 
allege  all  the  different  proceedings  tak- 
en to  entitle  him  to  his  discharge. 
White  V.  How  (C.  C.  1843)  Fed.  Cas. 
No.  17,549;  Lathrop  v.  Stuart  (O.  C. 
1850)  Fed.  Cas.  No.  8,113;  Johnson  v. 
Ball  (1844)  15  N.  H.  407;  Wiggins  ▼. 
Shapleigh  (1846)  20  N.  H.  444;  Mc- 
Cormick V.  Pickering  (1850)  4  N.  Y. 
276;  Preston  v.  Simons  (S.  C.  1845) 
1  Rich.  L.  262;  Downer  v.  Chamberlin 
(1849)  21  Vt  414.  It  is  not  necessary 
to  allege  that  the  requisite  notices  had 
been  given  to  the  creditors  and  others 
before  the  discharge  was  granted. 
Weld  V.  Locke  (1836)  8  N.  H.  141; 
Wiggins  ▼.  Shapleigh  (1846)  20  N.  EL 
444;  State  v.  Gaston  (1890)  52  N.  J. 
Law,  321,  19  AtL  608;  McCormick 
V.  Pickering  (1850)  4  N.  Y.  276.  The 
plea  will  be  good  if  it  sets  out  the  or- 
der of  discharge  after  a  "talliter  pro- 
cessum  est"  or  other  equivalent  form 
of  allegation.  Price  v.  Bray  (1847) 
21  N.  J.  Law,  13.  In  passing  on  a  de- 
murrer to  a  plea  or  answer  setting  up 
a  discharge  in  bankruptcy,  the  court 
will  assume  that  every  step  in  the 
bankruptcy  proceedings  prior  to  and  at 
the  time  of  the  discharge  was  in  all 
respects  regtdar  and  complied  with  ev- 
ery requirement  of  the  statute.  Jarecki 
Mfg.  Co.  V.  McElwaine  (C.  C.  1901) 
107  Fed.  249,  5  Am.  Bankr.  Rep.  751. 
It  is  necessary  for  the  plea  of  a  dis- 
charge in  bankruptcy  to  show  that  the 
claim,  or  debt  in  suit,  and  to  which  it  is 
interposed  as  a  defense,  was  a  provable 
debt  in  the  bankruptcy  proceedings, 
and  this  should  be  done  by  alleging  that 
it  was  listed  in  the  bankrupt's  schedules, 
or,  if  not  so  listed,  that  the  creditor 
had  notice  or  knowledge  of  the  bank- 
ruptcy proceedings  in  time  to  prove  his 
claim  and  have  it  allowed.  Currier  v. 
King  (1908)  81  Vt.  285,  69  Atl.  873; 
Balk  V.  Harris  (1902)  130  N.  C.  381, 
41  S.  E.  940;  Johnson  v.  Waxelbaum 
Co.  (1907)  1  Ga,  App.  511,  58  S.  E. 
56;  Bennett  v.  Lewis  (1902)  66  S.  W. 
523,  23  Ky.  Law  Rep.  2037;  Biela  v. 
Urbanczyk  (1905)  38  Tex.  Qv.  App. 
213,  85  S.  W.  451.  But  compare  B.  F. 
Roden  Grocery  Co.  v.  Leslie  (1910)  169 
Ala.  579,  53  South.  815;  Morrison  v. 
Woolson  (1851)  23  N.  H.  11;  Har- 
rington V.  McNaughton  (1848)  20  Vt. 
293.  And  the  plea  should  show  that 
the  demand  in  suit  was  not  contracted 
after  the  defendant  was  adjudicated  a 
bankrupt.  Fowler  v.  Michael  (Tex. 
Civ.  App.  1904)  81  S.  W.  321.  But  it 
is  not  necessary  for  the  defendant  to 
allege  or  show  that  the  debt  in  question 
is  not  one  of  those  excepted  from  the 
operation  of  the  bankruptcy  act  If 
the  plaintiff  contends  that  the  debt  was 
of  a  fiduciary  character,  contracted  in 
fraud,  for  willful  injury  to  the  person, 
etc.,  it  is  for  him  to  allege  this  fact  in 
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reply,  bat  not  for  the  defendant  to 
negatiye  it  in  advance.  Rowan  y.  Hol- 
comb  (1847)  16  Ohio,  463;  State  y. 
Beck  (1911)  175  Xnd.  312,  93  N.  E. 
664;  McNeU  y.  Knott  (1S52)  11  Ga. 
142;  Donald  v.  KeU  (1887)  111  Ind. 
1, 11  N.  E.  782;    Wiggins  y.  Shapleigh 

(1846)  20  N.  H.  444;  McCabe  y.  Coo- 
ney  (N.  Y.  1849)  2  Sandf.  Ch.  314; 
Stow  V.  Parks  (Wis.  1849)  1  Chand. 
60.  CONTRA,  see  Jordan  y.  Gate- 
wood  (Ind.  1848)  Smith,  82;  Biyens 
T.  Newcomb  (1850)  2  Ind.  98;  Frost 
y.  Tibbetta  (1849)  30  Me.  188;  Hayes 
y.  Flowers  (1852)  25  Miss.  169;  Sack- 
ctt  y.  Andross  (N.  Y.  1843)  5  Hill 
327;  Bfaples  y.  Bumside  (N.  Y.  1845) 
1  Denio,  332. 

A  plea  of  the  defendant's  bankruptcy 
shoalcl  conclude  with  a  yerification. 
Kirby  y.  Garrison  (1847)  21  N.  J.  Law, 
179;  StoU  y.  Wilson  (1875)  38  N.  J. 
Law,  198;  Patrick  y.  Brown  (Pa.  1870) 
7  Phila.  133;  Mayer  y.  Gimbel  (Pa. 
1873)  9  Phila.  90;  Downer  y.  Chamber- 
Im  (1849)  21  Vt  414.  And  a  certifi- 
cate of  the  discharge  shoald  be  filed 
with  the  plea.  Stoll  y.  Wilson  (1875) 
38  N.  J.  Law,  198.  But  the  court  can- 
not dismiss  the  action  merely  on  the 
filing  of  such  a  plea,  but  must  submit 
the  issue  to  the  jury.  Austin  y.  Mark- 
ham  (1871)  44  Ga.  161;  Cooper  y. 
Cooper  (1853)  9  N.  J.  Eq.  566.  And  a 
debtor  wUl  be  estopped  from  pleading 
ih  bar,  in  a  suit  in  a  state  court,  a  dis- 
charge in  bankruptcy  obtained  pendente 
Ute,  where  he  fraudulently  concealed 
from  his  creditor  the  pendency  of  the 
proceedings  in  bankruptcy  until  after 
the  discharge  was  granted,  and  the 
creditor  had  no  actual  notice  of  the 
pendency  of  such  proceedings.  Bat- 
chelder  y.  Low  (1871)  43  Vt  662,  5 
Am.  Rep.  311.  A  def ectiye  plea  of  dis- 
charge in  bankruptcy  is  amendable  on 
terms.  McNeil  y.  Knott  (1852)  11  (3a. 
142;  Stoll  y.  Wilson  (1875)  38  N.  J. 
Law,  198;  Bailey  y.  Kraus  (1902)  39 
Misc.  Rep.  845,  81  N.  Y.  Supp.  494. 

In  an  action  at  law,  if  the  suit  was 
begun  before  the  discharge  in  bank- 
ruptcy and  is  pending,  the  discharge 
should  be  pleaded  in  bar  by  a  plea  "puis 
darrein  continuance,"  or  by  such  form 
of  answer  as  is  equiyalent  thereto. 
Reeves  y.  McCracken  (1905)  69  N.  J. 
Eq.  203.  60  Ati.  332;  Piatt  y.  Cole  (C. 
C.  1880)  5  Fed.  260;  Penn  y.  Edwards 
(1873)   50   Ala.   63;    Keene   y.   Mould 

(1847)  16  Ohio,  12;  Humble  y.  Carson, 
C  X.  B.  R.  84.  If  the  proceeding  is  in 
equity,  the  discharge,  granted  since  the 
commencement  of  the  suit,  may  be 
set  up  by  a  supplemental  answer.  Kahn 
y.  Casper  (1900)  51  App.  Diy.  540,  64 
N.  Y.  Supp.  838;  Holyoke  y.  Adams 
(N.  Y.  1874)  1  Hun,  223.  Or  by  a 
cross-bin.  Banque  Franco-Egyptienne 
T.  Brown  (C.  C.  1885)  24  Fed.  106. 
Where  a  defendant,  before  judgment 
against  him,  has  sugges|ed  his  bank- 
ruptcy, and' filed  a  written  motion  for  a 
continuance,  he  may,  on  subsequently 
obtaining  a  reyiew,  plead  hia  discharge 


in  bankruptcy  in  bar  of  the  action. 
Todd  y.  Barton  (1875)  117  Mass.  291. 

In  a  proper  case,  the  court  may  im- 
pose terms  on  granting  an  application 
for  leaye  to  plead  a  discharge  in  bank- 
ruptcy obtained  pending  the  suit,  as  a 
waiyer  of  any  costs  up  to  the  time  of 
setting  up  the  defense.  Bank  of  Com- 
merce y.  Elliott  (1901)  109  Wis.  648. 
85  N.  W.  417. 

If  the  defendant  in  an  action  pleads 
his  discharge  in  bankruptcy,  and  the 
plaintiff  means  to  contend  that  the  dis- 
charge does  not  release  his  claim,  be- 
cause it  belongs  to  one  of  the  classes 
of  debts  expressly  excepted  by  the  stat- 
ute, he  should  set  up  this  matter  by 
a  replication.  Kellogg  y.  Kimball 
(1885)  138  Mass.  441;  Cooper  Grocery 
Co.  y.  Blume  (Tex.  Ciy.  App.  1913)  156 
S.  W.  1157;  Cogburn  y.  Spence  (1849) 
15  Ala.  549,  50  Am.  Dec.  140;  Stewart 
V.  Hargrove  (1853)  23  Ala.  429;  Brere- 
ton  y.  HuU  (N.  Y.  1845)  1  Denio,  75. 
Compare  Shelton  y.  Pease  (1847)  10 
Mo.  473.  And  the  same  course  is  prop- 
er where  he  means  to  ayoid  the  effect 
of  the  discharge  by  showing  a  new 
promise  on  the  part  of  the  defendant 
to  pay  the  debt  in  suit.  Young  v.  Dens- 
Unger  (1878)  2  lU.  App.  22.  But 
where,  in  a  suit  on  a  note,  the  answer 
sets  up  a  discharge  in  bankruptcy  be- 
fore suit,  it  does  not  justify  a  reply 
that  the  money  for  which  it  Was  given 
was  obtained  on  false  pretenses. 
Strauch  y.  Flynn  (1909)  108  Minn.  313, 
122  N.  W.  320. 

67.  Evidence  as  to  discharge.— When 

a  discharge  in  bankruptcy  is  pleaded  in 
defense  to  eui  action,  euid  the  plaintiff 
contends  that  the  discharge  is  not  op- 
erative as  to  his  debt,  or  that,  for  any 
reason,  he  is  not  bound  by  it,  the  bur- 
den is  on  him  to  establish  this  fact. 
Broadway  Trust  Co.  y.  Manheim  (1905) 
47  Misc.  Rep.  415,  95  N.  Y.  Supp.  93. 
It  is  not  incumbent  on  the  bankrupt,  in 
the  first  instance,  to  show  that  the 
claim  sued  on  was  provable  in  the  bank- 
ruptcy proceedings,  where  it  appears 
on  its  face  to  be  so  provable.  Bailey  y. 
Gleason  (1903)  76  Vt.  115,  56  Atl.  537. 
But  see  Baker  v.  Hughes  (1909)  5  Ga. 
App.  586,  63  S.  E.  587. 

A  bankrupt  pleading  his  discharge  as 
a  defense  to  an  action,  or  as  a  basia 
for  affirmative  relief,  must  assume  the 
burden  of  showing  either  that  the  debt 
was  duly  listed  in  his  schedule,  or  that 
the  creditor  had  notice  or  actual  knowl- 
edge of  the  bankruptcy  proceedings  in 
time  to  have  filed  his  claim  and  pro- 
cured its  allowance.  Weidenfeld  v.  Til- 
linghast  (1907)  54  Misc.  Rep.  90,  104 
N.  Y.  Supp.  712;  Graber  v.  Gault 
(1905)  103  App.  Div.  511,  93  N.  Y. 
Supp.  76;  Bailey  v.  Gleason  (1903)  76 
Vt.   115,  56  Atl.  537;    Fields  v.  Bust 

(1904)  36  Tex.  Civ.  App.  350,  82  S.  W. 
331.     CONTRA,   See  Ailing  v.   Straka 

(1905)  118  111.  App.  184:  Laffoon  v. 
Kerner  (1905)  138  N.  C.  281,  50  S.  B. 
654.      The    bankrupt's    evidence    must 
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identify  the  claim  in  itiit  with  the  one 
listed  in  the  schedule.  Kreitlein  ▼. 
Ferger  (Ind.  App.  1912)  97  N.  E.  819; 
B.  F.  Roden  Grocery  Co.  v.  Leslie 
(1910)  169  AU.  579,  53  South.  815; 
Anthony  v.  Sturdivant  (1911)  174  Ala. 
521,  56  South.  571. 

If  the  debt  wai  scheduled  and  is 
identified,  it  is  not  incumbent  on  the 
bankrupt  to  show  that  the  creditor  had 
notice  or  knowledge  of  the  proceedings 
in  bankruptcy,  as  that  will  be  presumed. 
New  York  Institution  for  Instruction  of 
Deaf  and  Dumb  v.  Crockett  (1907)  117 
App.  Div.  269,  102  N.  Y.  Supp.  412; 
Stevens  v.  King  (1897)  16  App.  Div. 
377,  44  N.  Y.  Supp.  893;  Claflin  v. 
Wolff  (N.  J.  1915)  96  Atl.  73. 

While  a  debt  or  claim  omitted  from 
the  schedule  may  still  be  barred  by  the 
discharge,  yet  the  burden  in  this  case  is 
on  the  bankrupt  to  show  that  the  cred- 
itor had  such  timely  notice  or  actual 
knowledge  of  the  bankruptcy  proceed- 
ings as  is  necessary  under  the  statute 
to  bring  about  this  result.  George  F. 
Sloan  &  Bro.  v.  Grollman  (1910)  113 
Md.  192,  77  Atl.  577;  Wineman  v. 
Fisher  (1904)  135  Mich.  604,  98  N.  W. 
404. 

The  presumption  is  that  all  scheduled 
debts  are  released  by  the  discharge, 
and  hence  if  a  creditor,  suing  after  the 
discharge,  contends  that  his  particular 
claim  is  not  affected,  because  within 
one  of  the  classes  specially  excepted 
by  the  statute,  as  having  been  createti 
by  fraud,  embezzlement,  defalcation  of 
a  trustee,  etc.,  then  he  must  assume 
the  burden  of  proving  this  contention. 
Bailey  v.  Qleason  (1903)  76  Vt  115, 
56  Ati.  537;  In  re  Peterson  (1910)  137 
App.  Div.  435,  121  N.  Y.  Supp.  738; 
Tompkins  v.  Williams  (1910)  137  App. 
Div.  521,  122  N.  Y.  Supp.  152;  Culver 
V.  Torrey  (1901)  34  Misc.  Rep.  793.  69 
N.  Y.  Supp.  919;  In  re  Peterson's  Es- 
tate (1909)  64  Misc.  Rep.  217,  118  N. 
Y.  Supp.  1077;  Van  Norman  v.  Young 
(1907)  228  m.  425,  81  N.  E.  1060; 
Gatliff  V.  Mackey  (1907)  104  S.  W.  379, 
31  Ky.  Law  Rep.  947;  Hallagan  v. 
Dowell  (Iowa,  1913)  139  N.  W.  883; 
Gregory  v.  Edgerly  (1885)  17  Neb. 
374,  22  N.  W.  703;  Sherwood  v.  Mitch- 
ell (N.  Y.  1847)  4  Denio,  435. 

A  certified  copy  of  an  order  granting 
a  discharge,  not  revoked,  shall  be  evi- 
dence of  the  juirisdiction  of  the  court, 
the  regularity  of  the  proceedings,  and 
of  the  fact  that  the  order  was  made. 
Bankruptcy  Act  1898,  §  21f.  And  see 
Nation  v.  Jones  (1907)  :i  (4a.  Adp.  S3, 
59  S.  E.  330;  United  Society  of  Sha- 
kers V.  Underwood  (1875)  74  Ky.  (11 
Bush)  265,  21  Am.  Rep.  214;  Hays  ▼. 
Ford  (1876)  55  Ind.  52,  15  N.  B.  R. 
569. 

Where  the  claim  in  suit,  and  against 
which  the  discharge  is  pleaded,  consists 
of  a  judgment,  and  it  is  contended  that 
the  judgment  is  excepted  from  the  op- 
eration of  the  discharge  because  ten- 
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dered  in  an  action  for  fraud,  this  ques- 
tion must  be  determined  by  an  inspec- 
tion of  the  record  of  the  action  in 
which  the  judgment  was  rendered,  and 
the  showing  made  by  such  record  is 
conclusive.  Louisville  &  N.  R.  Co.  ▼. 
Bryant  (1912)  149  Ky.  359,  149  S.  W. 
830;  Forsyth  v.  Vehmeyer  (1898)  176 
m.  359,  52  N.  E.  55.  If  it  is  claimed 
that  the  judgment  in  question  was  for 
"willful  and  malicious  injury  to  the 
person  or  property,"  the  fact  of  its 
being  based  on  such  a  cause  of  action 
may  be  shown  by  record  evidence. 
Flanders  v.  MuUin  (1907)  80  Vt.  124, 
66  Atl.  789,  12  Ann.  Gas.  1010. 

It  is  for  a  jury  to  determine,  upon 
competent  and  sufllcient  evidence, 
whether  or  not  the  plaintiff's  claim 
against  the  bankrupt,  not  having  been 
reduced  to  judgment, .  was  created  by 
the  fraud  of  the  bankrupt.  Culver  ▼. 
Torrey  (1901)  34  Misc.  Rep.  793,  69 
N.  Y.  Supp.  919.  Or  by  his  false  repre- 
sentations or  false  pretenses.  Atlanta 
Skirt  Mfg.  Co.  v.  Jacobs  (1910)  8  Ga. 
App.  299,  68  S.  E.  1077.  And  whether 
or  not  the  creditor  had  notice  or  knowl- 
edge of  the  proceedings  in  bankruptcy; 
Troy  V.  Rudnick  (1908)  198  Mass.  563, 
85  N.  E.  177;  Bergmann  v.  Manes 
(1910)  141  App.  Div.  102,  125  N.  Y. 
Supp.  973;  Fields  v.  Rust. (1904)  36 
Tex.  Civ.  App.  350,  82  S.  W.  331; 
Armstrong  v.  Sweeney  (1905)  73  Neb. 
775,  103  N.  W.  436.  And  it  is  a  ques- 
tion of  fact  for  a  jury  when  the  bank- 
rupt's contention  is  that  a  certain  per- 
son was  acting  as  the  creditor's  agent, 
so  that  his  knowledge  of  the  proceed- 
ings should  be  imputed  to  the  creditor. 
Atkinson  v.  Elmore  (1903)  103  Mo. 
App.  403,  77  S.  W.  492. 

68.  Effect  of  refusal  of  discharoe  or 
failure  to  apply^— If  the  bankrupt  does 
not  obtain  his  discharge,  none  of  the 
proceedings  in  the  bankruptcy  case  will 
in  any  way  affect  the  demands  of  hia 
creditors  against  him.  Whitney  ▼. 
Crafts  (1813)  10  Mass.  23;  Chandler  ▼. 
Windship  (1810)  6  Mass.  310;  Lum- 
mus  V.  Fairfield  (1809)  5  Mass.  248. 
And  a  creditor  who  has  proved  his 
claim  and  accepted  and  received  a 
dividend  thereon  is  not  estopped  from 
collecting  the  remainder  of  his  debt  in 
any  proper  way,  if  the  bankrupt  is  not 
discharged,  but  the  dividend  will  mere- 
ly reduce  his  cause  of  action  pro  tanto. 
Hamlin  v.  Hamlin  (1857)  56  N,  C. 
191;  American  Woolen  Co.  v.  Maaget 
(1912)  86  Conn.  234,  85  Atl.  583. 

If  the  bankrupt  fails  to  apply  for  a 
discharge,  the  order  of  the  court  ap- 
proving the  record  and  closing  the  case 
without  granting  a  discharge  is  equiva- 
lent to  a  judgment  by  default  in  favor 
of  the  bankrupt's  then  existing  credi- 
tors, and  is  res  judicata  in  any  subse- 
quent bankruptcy  proceeding,  preclud- 
ing him  from  obtaining  &  discharge 
therein  from  any  debts  previously 
scheduled.      In   re    Bramlett    (D.    (X 
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1906)  161  Fed.  588,  20  Am.  Bankr. 
Bep.  402;  In  re  Elby  (D.  O.  1907) 
157  Fed.  935,  19  Am.  Bankr.  Bep.  7d4. 
And  the  fact  that  a  claim  so  schedul- 
ed is  afterwards  r^nced  to  judgment 
does  not  create  a  new  debt  which  could 
form  the  basis  for  a  subsequent  bank* 
roptcy  proceeding  and  discharge  there- 
in. In  re  Schnabel  (D.  G.  1909)  166 
Fed.  383,  23  Am.  Bankr.  Rep.  22;  In 
re  Koffler  (D.  O.  1907)  155  Fed.  1018, 
19  Am.  Bankr.  Rep.  181. 

When  the  bankrupt's  application  for 
t  discharge  is  denied,  the  right  to  sue 
him  upon  any  existing  claim  revives. 
Storrs  V.  Plumb  (N.  T.  1883)  30  Hun, 
319.  And  the  refusal  of  a  discharge 
renders  the  issue  of  his  right  to  a  dis- 
charge from  any  debts  provable  in  that 
proceeding  res  judicata,  so  that  he  is 
not  entitled  to  retry  it  in  a  second  pro- 
ceeding. In  re  Kuffler  (D.  O.  1907) 
155  Fed.  1018,  19  Am.  Bankr.  Rep. 
181. 

A  creditor  who  desires  to  rely  upon 
the  order  refusing  a  discharge,  as  res 
judicata  in  a  second  proceeding  insti- 
tnted  some  years  later,  must  prove  it 
or  otherwise  call  it  to  the  attention  of 
the  court  of  bankruptcy,  and  if  he  fails 
to  do  so,  and  a  general  discharge  is 
granted  in  the  second  proceeding,  a 
state  court  must  give  effect  to  it  in  any 
proceedings  thereafter  brought  to  en- 
force the  creditor's  claim.  Youngman 
V.  Salvage  (1911)  21  N.  D.  317,  180 
N.  W.  930,  Ann.  Gas.  19130,  1181. 

VI.  DISCHARGE  OF  PARTNERS 

69.  Dlsobarfo  of  partners  separately. 

—Where  a  firm  and  its  members  have 
been  adjudged  bankrupt  on  the  volun- 
tsry  petition  of  the  partners  com- 
posing it,  either  partner,  without  refer- 
ence to  the  others,  may  present  his 
individual  petition  for  a  separate  dis- 
charge; and  the  petition  should  recite 
the  adjudication  of  the  firm  and  of  the 
petitioner  as  a  member  of  it,  and 
should  pray  for  a  discharge  from  both 
firm  and  individual  debts,  and  the  notice 
to  creditors  should  advise  them  of  the 
'  same  facts.  In  re  Meyers  (D.  0. 1899) 
97  Fed.  767,  3  Am.  Bankr.  Rep.  260. 
Where  a  member  of  a  firm  filed  a  pe- 
tition individually  to  be  adjudged  a 
bankrupt,  and  the  petition  was  silent 
18  to  any  partnership  assets  or  liabili- 
ties, though  the  schedule  disclosed  in- 
dividual and  partnership  debts,  and  the 
creditors  of  the  firm  were  not  notified, 
the  bankrupt  was  not  entitled  to  a  dis- 
charge from  firm  debts,  though  the  firm 
had  been  dissolved  and  was  without  as- 
■ets,  and  the  firm  debts  were  barred 
by  Umitation.  In  re  Morrison  (D.  0. 
1904)  127  Fed.  186,  11  Am.  Bankr. 
Bep.  498. 

When  the  partnership  as  such  is  not 
in  bankruptcy,  but  only  the  Individual 
partners  on  their  separate  voluntary 
petitions,  they  are  not  entitled  to  a 
discharge  which  will  release  them  from 
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the  debts  of  the  firm.     In  re  Meyers ' 
(D.  C.  1809)  96  Fed.  408,  2  Am.  Bankr. 
Bep.  707. 

A  discharge  purporting  on  its  face  to 
release  one  member  of  a  firm  from  his 
individual  debts  will  not  discharge  him 
from  the  firm  liabilities.  Honegger  v. 
Wettstein  (1881)  47  N.  Y.  Super.  Gt 
125. 

A  discharge  in  bankruptcy  granted  to 
a  member  of  a  firm  in  proceedings  has. 
ed  on  a  voluntary  petition  in  which 
both  the  firm  and  the  individual  part- 
ners joined,  and  on  which  the  petition- 
ers were  adjudged  bankrupt  as  pray- 
ed, should  be  made  to  cover  his  lia- 
bility on  the  debts  of  the  firm  and  also 
his  individual  debts.  In  re  Gay  (D. 
G.  1899)  98  Ted.  870,  3  Am.  Bankr. 
Rep.  529.' 

The  discharge  of  one  partner  cannot 
be  made  operative  in  favor  of  the  oth- 
er, and  it  will  not  release  such  other 
from  the  indebtedness  of  the  firm. 
Payne  v.  Able  (1870)  7  Bush  (Ky.) 
844,  3  Am.  Rep.  316. 

A  discharge  in  bankruptcy  of  two 
general  partners  cannot  be  set  up  in 
favor  of  a  special  partner  in  an  action 
against  the  three  as  general  partners, 
on  the  ground  that  the  special  part- 
ner had  made  himself  liable  as  a  gen- 
eral partner.  Abendroth  v.  Van  Dol- 
sen  (1889)  131  U.  S.  66,  9  Sup.  Gt 
619,  33  L.  Ed.  57. 

The  failure  to  keep  proper  books  of 
account  may  prevent  the  discharge  of 
both  partners,  though  the  fault  was 
wholly  that  of  one  of  them.  In  re 
George  (D.  G.  1869)  Fed.  Gas.  No. 
5,325. 

While  the  trial  of  objections  to  the 
discharge  of  partners  may  be  joint,  the 
decrees  thereon  must  be  severaL    Id. 

70.  DischarBo  of  partnership  as  such. 

—When  the  proceeding  in  bankruptcy 
is  against  the  firm  as  a  legal  entity, 
but  does  not  include  adjudications 
against  the  partners  separately,  it  is 
only  tiie  firm  which  is  entitied  to  a 
discharge,  and  the  court  cannot  grant 
discharges  to  the  partners  as  individ- 
uals. In  re  Neyland  (D.  G.  1910)  184 
Ted.  144,  24  Am.  Bankr.  Rep.  879; 
In  re  Hale  (D.  G.  1901)  107  Fed.  432, 
6  Am.  Bankr.  Rep.  35. 

VII.  DISCHARGE  OF  CORPO- 
RATIONS 

71.  in  goneraliP-A  corporation  is  en- 
titied to  a  discharge  in  bankruptcy  in 
the  same  circumstances  as  a  natural 
person,  but  such  discharge  will  not  pre- 
vent creditors  from  subsequently  tak- 
ing a  judgment  against  the  corporation 
in  a  state  court,  in  such  limited  form 
as  may  enable  them  to  enforce  the 
secondary  liability  of  the  directors  un- 
der the  state  statute,  to  which,  by  the 
terms  of  the  statute,  a  judgment 
against  the  corporation  is  a  prerequi- 
site. In  re  Marshall  Paper  Go.  (1900) 
102  Fed.  872,  43  G.  G.  A.  38,  4  Am. 
Bankr.  Rep.  468. 
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§  9599.  (Act  July  1,  1898,  c.  541,  §  15.)    Discharges,  when  revoked. 

Discharges,  when  Revoked. — a  The  judge  may,  upon  the  applica- 
tion of  parties  in  interest  who  have  not  been  guilty  of  undue  laches, 
filed  at  any  time  within  one  year  after  a  discharge  shall  have  been 
granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to  appear  that 
it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the 
knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge,  and  that  the  actual  facts  did  not  warrant  the  dis- 
charge.   (30  Stat.  550.) 

Kotes  of  Dedslons 


I.  Revocation  of  dlscharoe^— A  peti- 
tion for  the  revocation  of  a  discharge 
may  be  referred  to  the  referee  aa  spe- 
cial commissioner,  to  ascertain  and  re- 
port upon  the  matters  of  fact  alleged 
in  the  petition.  In  re  Meyers  (D.  C. 
1900)  100  Fed.  775. 

The  jurisdiction  to  revoke  or  cancel 
a  discharge  is  vested  exclusively  in  the 
court  of  bankruptcy  which  granted  it, 
and  a  federal -court  of  equity  in  a  dis- 
trict other  than  that  in  which  the  dis- 
cbarge was  granted,  has  no  jurisdiction 
to  set'  it  aside  for  fraud.  Atlantic 
Dynamite  Co.  v.  Reger  (D.  C.  1912) 
200  Fed.  1002,  29  Am.  Bankr.  Bep. 
659;  Nicholas  v.  Murray  (C.  C.  1878) 
Fed.  Cas.  No.  10,223. 

The  court  of  bankruptcy  has  power, 
on  motion  of  a  proper  party,  or  even 
on  its  own  motion,  to  set  aside  or  re- 
call an  order  of  discharge  for  such 
causes  (aside  from  the  charge  of  fraud 
in  obtaining  it)  as  would  justify  that 
action  in  any  other  case,  as,  for  in- 
stance, mistake,  surprise,  or  unavoida- 
ble accident  In  re  Louisville  Nat. 
Banking  Co.  (1908)  158  Fed.  403,  85 
C.  C.  A.  613 1  In  re  Bimberg  (D.  C. 
1903)  121  Fed.  942,  9  Am.  Bankr.  Bep. 
601;  In  re  Dupee  (D.  C.  1871)  Fed. 
Cas.  No.  4,183.  But  this  power  cannot 
be  exercised  after  the  expiration  of  a 
year  from  the  time  of  granting  the  dis- 
charge. In  re  Cuthbertson  (D.  O. 
1912)  202  Fed.  266,  29  Am.  Bankr. 
Bep.  923. 

A  petition  for  the  revocation  of  a 
discharge  which  merely  alleges  that  the 
petitioner  is  a  "creditor"  does  not  suf- 
ficiently show  that  he  is  a  "party  in 
interest,"  but  it  must  allege  that  he 
had  a  provable  debt  which  would  be 
affected  by  a  discharge.  In  re  Chand- 
ler (1905)  138  Fed.  637,  71  O.  C.  A. 
87,  14  Am.  Bankr.  Rep.  512.  A  cred- 
itor whose  claim  is  entirely  wiped  out 
by  the  bankrupt's  discharge  is  a  party 
in  interest  and  may  attack  the  dis- 
charge for  fraud.  The  cash  surrender 
value  of  the  life  policies  assigned  in 
good  faith  by  bankrupt  being  only  $17, 
in  which  the  objecting  creditor  could 
not  participate,  the  discharge  will  not 
be  revoked,  as  for  fraud.  In  re  Levy 
(D.  C.  1915)  227  Fed.  1011. 

A  creditor's  right  to  apply  to  vacate 
a  bankrupt's  discharge  is  not  affected 
by  the  creditor's  failure  to  file  proof 
of  its  sche^led  claim.  In  re  Walsh 
(D.  C.  1914)  213  Fed.  648;  In  re  Bim- 
berg (D.  C.  1908)  121  Fed.  942,  9  Am. 
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Bankr.  Rep.  601.  But  see  Arrington 
V.  Arrington  (D.  C.  1904)  132  Fed. 
200,  13  Am.  Bankr.  Rep.  89. 

A  creditor  who  neglects  to  file  ob- 
jections to  the  bankrupt's  discharge  in 
due  time,  and  afterwards  discovers 
fraud,  may  require  the  bankrupt  to 
take  his  discharge  and  then  apply  to 
revoke  it.  In  re  Fowler  (D.  C.  1872) 
Fed.  Cas.  No.  4,999. 

The  bankrupt  himself  is  a  party  in 
interest,  and  may  move  to  have  the 
discharge  set  aside,  for  the  purpose  of 
amending  his  schedules  by  including 
debts  which  were  originally  omitted 
through  mistake  or  inadvertence.  In 
re  McKee  (D.  C.  1908)  165  Fed.  2Q», 
21  Am.  Bankr.  Rep.  309. 
*  A  petition  to  vacate  a  discharge  on 
the  statutory  ground  of  fraud  must  set 
forth  distinctly  each  one  of  the  facts 
necessary  to  sustain  it  and  to  justify 
the  action  asked  for.  In  re  Cuthbert- 
son (D.  C.  1912)  202  Fed.  266,  29  Am. 
Bankr.  Rep.  823;  Vary  v.  Jackson 
(1908)  164  Fed.  840,  90  O.  C.  A.  602. 
21  Am.  Bankr.  Rep.  334;  In  re  Bates 
(D.  C.  1886)  27  Fed.  604.  Moving  pa- 
pers  on  an  application  to  set  aside  a 
bankrupt's  discharge  should  set  out 
facts  which,  if  proved,  would  require  a 
denial  of  the  discharge  and  show  that 
the  creditor  has  reasonable  proof 
prima  facie  sufficient  to  require  a  de- 
nial of  an  application  for  discharge. 
In  re  Walsh  (D.  C.  1914)  213  Fed.  643. 

The  law  does  not  authorize  a  rehear- 
ing or  new  trial  on  specifications  al- 
ready filed  in  opposition  to  the  dis- 
charge, and  which  were  heard  and  de- 
termined before  the  discharge,  even  if 
the  opposing  creditor  can  adduce  new 
facts,  happening  since  the  discharge, 
which  would  be  competent  evidence  If 
a  new  trial  were  authorized  by  the 
statute.  In  re  Corwin  (D.  C.  1880)  1 
Fed.  847. 

The  burden  of  proof  is  on  a  petition- 
er seeking  to  have  the  discharge  vacat- 
ed, and  he  must  prove,  by  sufficient  evi- 
dence, every  fact  essential  to  the  ju- 
risdiction of  the  court  and  to  its  ex- 
ercise in  the  particular  case.  In  re 
Cuthbertson  (D.  C.  1912)  202  Fed.  266, 
29  Am.  Bankr.  Rep.  823;  In  re  Stet- 
son (D.  C.  1870)  Fed.  Caa.  No.  13,381. 

Z  —  Time  for  applioation— Laohea. 

—The  period  of  one  year  within  which 
an  application  to  revoke  a  bankrupt's 
discharge  must  be  filed  begins  to  run 
from  the  date  of  the  order  granting  the 
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discharge,  and  not  from  the  discoyery 
of  the  fraud  on  which  the  application 
is  based.  Mall  ▼.  Ulrich  <D.  C.  1888) 
37  Fed.  653;  Pickett  y.  McOavick  (D. 
0.  1876)  Fed.  Gas.  No.  11,126;  In  re 
Brown  (D.  G.  1879)  Fed.  Gas.  No.  1,- 
d83;  In  re  Herzig  (N.  Y.  1884)  16 
Abb.  New  Gas.  179. 

An  action  to  set  aside  the  discharge 
of  a  bankrupt  must  be  brought  within 
a  year  from  the  discharge,  and  a  state 
court,  if  it  had  jurisdiction,  could  not 
set  it  aside  where  more  than  a  year  had 
elapsed.  Andrus  y.  Gornwell  (1914) 
64  So.  221,  134  La.  403. 

The  requirement  that  the  application 
shall  be  presented  within  the  year  in  a 
limitation  directly  on  the  power  or  ju- 
risdiction of  the  court,  as  distinguish- 
ed from  a  limitation  on  the  cause  of  ac- 
tion, so  that,  if  this  provision  of  the 
law  is  not  complied  with,  it  is  beyond 
the  power  of  the  court  to  revoke  the 
discharge.  In  re  Howard  (D.  G.  1913) 
201  Fed.  577;  In  re  Guthbertson  (D. 
G.  1912)  202  Fed.  266,  29  Am.  Bankr. 
Sep.  823. 

Application  for  leave  to  amend  a  peti- 
tion for  the  revocation  of  a  bankrupt's 
discharge  will  be  refused  when  the  year 
has  fully  run,  when  the  petition  as  orig- 
inally presented  was  insufficient,  though 
filed  in  due  time.  In  re  Howard  (D.  G. 
1913)  201  Fed.  577;  In  re  Sims  (D.  a 
1881)  9  Fed.  440. 

A  creditor  who  had  ample  opportu- 
nity during  the  pendency  of  the  pro- 
ceedings to  examine  the  bankrupt  fully 
as  to  all  matters  regarded  as  fraudu- 
lent or  suspicious,  and  who  appeared 
in  opposition  to  his  discharge,  and  was 
given  time  to  file  specifications  of  oppo- 
sition, but  failed  to  do  so,  and  permit- 
ted the  discharge  to  be  granted  without 
farther  objection,  is  not  entitled  to  be 
heard  on  a  subsequent  application  to  re- 
voke the  discharge,  being  guilty  of 
hches.  In  re  Upson  (D.  G.  1903)  124 
Fed.  980;  In  re  Mausy  (D.  G.  1908) 
163  Fed.  900,  21  Am.  Bankr.  Rep.  59. 
The  case  may  be  otherwise  where  the 
petitioner  had  no  opportunity  either  to 
discover  the  fraud  in  question  before 
tiie  discharge  was  granted  or  to  allege 
it  in  opposition  to  the  discharge.  In  re 
Griffin  Bros.  (D.  G.  1907)  154  Fed. 
537, 19  Am.  Bankr.  Rep.  78.  But  one 
in  this  position  must  show  very  clearly 
how  and  when  he  acquired  information 
of  the  fraud,  and  that  he  faUed  to  re- 
ceive notice  of  the  application  for  dis- 
charge or  was  otherwise  prevented 
from  setting  it  up  at  that  time.  In  re 
Howard  (D.  G.  1913)  201  Fed.  577. 

An  unexplained  delay  of  eight  months 
will  be  ground  for  refusing  to  entertain 
a  petition  for  the  revocation  of  a  dis- 
charge. In  re  Downing  (D.  G.  1912) 
199  Fed.  329,  28  Am.  Bankr.  Rep.  778. 

Where  the  interest  of  the  creditors 
who  petitioned  for  a  review  of  the  dis- 
charge was  smiJl  in  comparison  with 
the  aggregate  of  the  debts,  and  the 
bankrupt  had  resumed  his  business  on 
tile  faith  of  his  discharge,  and  had  en- 


tered into  extensive  contracts,  held, 
that  five  months  was  too  unreasonable 
a  delay  on  the  part  of  the  creditors,  no 
sufficient  excuse  being  offered  and  the 
petition  must  be  dismissed.  In  re  Mur- 
ray (G.  G.  1876)  Fed.  Gas.  No.  9,953. 

Where  a  bankrupt  was  discharged 
October  20,  1904,  and  an  application 
filed  by  a  creditor  January  5,  1905,  to 
revoke  the  discharge,  was  not  brought 
on  for  hearing  for  over  seven  years, 
during  which  time  the  bankrupt  died, 
the  creditor's  right  to  prosecute  his  ap- 
plication was  barred  by  laches  as 
against  heirs  and  legal  representatives 
of  the  bankrupt.  Drees  v.  Waldron 
(1914)  212  Fed.  93,  128  G.  G.  A.  609. 

A  creditor  is  not  barred  by  laches 
from  attacking  the  discharge,  having 
acted  in  a  month  after  ascertaining  the 
facts.  In  re  Levy  (D.  G.  1915)  227 
Fed.  1011. 

3.  —  Grounds  for  rovoklng^p-Fraud 
practiced  in  obtaining  a  discharge  in 
bankruptcy,  as  a  ground  for  revoking 
it,  means  bad  faith,  involving  moral 
turpitude  or  intentional  wrong,  as  dis- 
tinguished from  fraud  in  law.  In  re 
GuthberUon  (D.  C.  1912)  202  Fed. 
266,  29  Am.  Bankr.  Rep.  823;  In  re 
Griffin  Bros.  (D.  O.  1907)  154  Fed. 
537,  19  Am.  Bankr.  Rep.  78.  It  must 
be  actual  fraud  knowingly  practiced  by 
the  bankrupt.  In  re  Wright  (D.  G. 
1910)  177  Fed.  578,  24  Am.  Bankr. 
Rep.  437.  And  it  must  have  been  prac- 
ticed in  obtaining  the  discharge,  and 
fraud  committed  by  the  bankrupt  at 
any  earlier  stage  of  the  proceedings 
should  be  set  up  in  opposition  to  his 
application  for  discharge,  but  cannot  be 
presented  as  a  ground  for  revoking  it. 
In  re  Hoover  (D.  G.  1900)  105  Fed. 
354,  5  Am.  Bankr.  Rep.  247;  In  re 
Adams  (D.  G.  1887)  29  Fed.  843. 

The  willful  and  fraudulent  conceal- 
ment of  property,  practiced  by  the 
bankrupt  throughout  the  whole  pro- 
ceedings, and  continued  up  to  and 
through  the  proceedings  on  his  applica- 
tion for  discharge,  constitutes  the  sup- 
pression of  a  fact  which,  if  it  had  been 
known,  would  have  barred  his  right  to 
a  discharge,  and  therefore  may  be  con- 
sidered as  fraud  in  the  obtaining  of  the 
discharge,  so  that,  if  it  comes  to  the 
knowledge  of  parties  in  interest  only 
after  the  discharge  has  been  granted, 
and  they  act  promptly,  it  will  furnish 
ground  for  revoking  the  discharge.  In 
re  Meyers  (D.  G.  1900)  100  Fed.  775; 
In  re  Paine  (D.  G.  1904)  127  Fed.  246. 
11  Am:  Bankr.  Rep.  351;  In  re  Augen- 
■tein  (D.  G.  1875)  2  MacArthur,  322, 
16  N.  B.  R.  252;  In  re  Rainsford  (D. 
G.  1871)  5  N.  B.  R.  381,  Fed.  Gas.  No. 
11,537.  See,  also.  In  re  Hansen  (I).  C. 
1901)  107  Fed.  252,  6  Am.  Bankr.  Rep. 
747;  Throop  v.  Griffin  (1897)  180  Pa. 
452,  86  Atl.  865.  Fdlure  of  a  bank- 
rupt to  schedule  an  interest  in  certain 
real  property  which  had  been  conveyed 
to  a  trustee  held  not  fraud  in  fact,  suf- 
ficient to  justify  a  vacation  of  the  dis- 
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charge.  In  re  Gntfabertson  (D.  G. 
1912)  202  Fed.  266,  29  Am.  Bankr. 
Rep.  823. 

The  willful  and  intentional  omission 
of  a  creditor's  name  or  address  from 
the  bankrupt's  schedule  may  be  ground 
for  annulling  the  discharge,  when  done 
with  the  purpose  of  keeping  the  pro* 
ceeding  secret  from  that  creditor  and 
preventing  him  from  opposing  the  dis* 
charge.  In  re  Herrick  (D.  G.  1873)  7 
N.  B.  R.  341,  Fed.  Gas.  No.  6,419.  But 
the  omission  by  a  bankrupt  of  a  debt 
from  the  schedule  annexed  to  his  peti- 
tion is  not  ground  for  setting  aside  the 
discharge,  where  there  was  no  fraudu- 
lent purpose,  although  the  omitted  cred- 
itor had  no  notice  of  the  bankruptcy 
proceedings  in  time  to  have  proved  his 
daim,  since  in  this  case  the  creditor  is 
not  prejudiced  by  the  discharge.  In  re 
Monroe  (D.  G.  1902)  114  Fed.  398,  7 
Am.  Bankr.  Rep.  706. 

It  is  fraud  practiced  in  obtaining  a 
discharge  if  the  bankrupt,  though 
knowing  the  correct  address  of  a  cred- 
itor, causes  the  notice  of  his  applica- 
tion for  discharge  to  be  sent  to  a  wrong 
address,  so  that  the  creditor  has  no 
knowledge  of  the  application  for  dis- 
charge iu  time  to  oppose  it  In  re 
Roosa  (D.  G.  1902)  119  Fed.  642,  0 
Am.  Bankr.  Rep.  531.  But  see  In  re 
FritSB  (D.  G.  1909)  173  Fed.  660,  23 
Am.  Bankr.  Rep.  84.  A  bankruptcy 
court  ha9  no  jurisdiction  to  set  aside  a 
discharge  on  the  ground  that  the  ob- 
jecting creditor  did  not  receive  his  no- 
tice of  the  application  for  discharge, 
which  was  duly  mailed.  In  re  Walsh 
(D.  G.  1914)  213  Fed.  643. 

It  is  a  fraud  upon  the  law  and  ground 
for  revoking  a  discharge  where  a  credi- 
tor who  has  filed  specifications  of  op- 
position thereto  is  induced,  by  a  pe- 


cuniary consideration,  to  withdraw  his 
opposition  and  permit  the  discharge  to 
be  granted  as  unopposed,  and  this, 
though  the  payment  was  not  made  by 
the  bankrupt  but  by  a  third  person,  if 
the  bankrupt  knew  of  and  consented  to 
the  arrangement.  In  re  Dietz  (D.  C. 
1899)  97  Fed.  663,  3  Am.  Bankr.  Rep. 
316.  Gompare  Heim  v.  Ghapman  (1886) 
171  Mass.  347,  60  N.  E.  529.  Where 
certain  of  the  objecting  creditors  with- 
drew their  opposition  without  any  cor- 
rupt motive,  but  without  notifying  other 
creditors  who  had  relied  on  the  specifi- 
cations filed  as  representing  their  own 
objections  and  instructed  their  attor- 
neys to  co-operate  with  the  attorneys 
of  the  objecting  creditors,  it  was  a 
fraud  on  the  law  and  a  ground  for  re- 
voking the  discharge.  In  re  Dietz  (D. 
G.  1899)  97  Fed.  663,  3  Am.  Bankr. 
Rep.  316. 

Knowledge  of  the  fraud  alleged  must 
have  come  to  tiie  objecting  creditors 
"since  the  discharge  was  granted," 
since,  if  they  knew  of  it  in  time  to  set 
it  up  in  opposition  to  the  application 
for  discharge,  they  are  estopped  from 
alleging  it  as  a  ground  of  revocation. 
In  re  Fowler  (D.  G.  1872)  Fed.  Gas. 
No.  4,999.  A  discharge  will  not  be  set 
aside  when  the  fraudulent  acts  relied 
on  by  the  creditors  were  suspected  and 
believed  to  exist,  though  not  positively 
known,  before  the  discharge  was  grant- 
ed. Marrionneaux's  Gase  (G.  G.  1870) 
Fed.  Gas.  No.  9,088.  Nor  where  the 
facts  in  question,  though  not  within  the 
creditor's  personal  knowledge,  were 
well  known  to  the  trustee  in  bankrust- 
cy  before  the  discharge,  since  the  trus- 
tee is  the  representative  of  the  credi- 
tors and  his  knowledge  is  imputable  to 
them.  In  re  Hansen  (D.  G.  1901)  107 
Fed.  252,  5  Am.  Bankr.  Rep.  747. 


§  9600.  (Act  July  1,  1898,  c.  541,  §  16.)    Co-debtors  of  bankrupts. 

Co-Debtors  of  Bankrupts. — b,  The  liability  of  a  person  who  is  a 
co-debtor  with,  or  guarantor  or  in  any  manner  a  surety  for,  a  bank- 
rupt shall  not  be  altered  by  the  discharge  of  such  bankrupt.  (30 
Stat.  550.) 

Hotea  of  Dooisieiui 

I.  Effect  of  discharge  as  to  oodebtors 
and  persons  Jointly  llalile.^Under  thia 
section,  the  liability  of  a  person  who  is 
jointly  liable  with  the  bankrupt  for  a 
debt,  or  liable  as  a  guarantor  or  surety 
of  the  bankrupt,  is  not  in  any  way  can- 
celed, released,  or  impaired  by  the  dis- 
charge of  the  bankrupt  Polk  y.  Ste- 
phens (Ark.  1915)  176  8.  W.  689; 
Daniel  y.  Browder-Manget  Go.  (Ga. 
App.  1913)  79  S.  B.  237;  Elder  v. 
Prussing  (1902)  101  lU.  App.  655; 
Ward  y.  Johnson  (1816)  13  Mass.  148; 
Edwards  y.  Coleman  (Ey.  1820)  2  A. 
K.  Marsh.  249;  Hill  y.  Trainer  (1880) 
49  Wis.  537,  5  N.  W.  926.  It  is  the 
intention  of  the  statute  to  make  a  dis- 
charge personal  to  the  debtor,  and  not 
to  release  any  other  parties  liable  with 


him  or  liens  not  declared  to  be  releas- 
ed. Holland  y.  Gunliff  (1902)  96  Ma 
App.  67,  69  S.  W.  737.  As  to  this,  it 
is  immaterial  whether  or  not  the  credi- 
tor proyes  his  claim  in  the  bankruptcy 
proceedings.  Gurley  y.  Robertson 
(Ala.  1912)  59  South.  643.  It  is  imma- 
terial that  the  creditor  participated  in 
a  composition  and  consented  to  the  dis- 
charge of  the  bankrupt  thereby.  HiU 
y.  Trainer  (1880)  49  Wis.  537,  5  N.  W. 
926. 

Bankruptcy  proceedings  do  not  do- 
priye  a  creditor  of  any  right  of  action 
against  third  persons.  Mattone  y.  Il- 
linois Surety  Co.  (1910)  123  N.  Y. 
Supp.  236.  And  the  effect  of  the  dis- 
charge in  bankruptcy  of  one  of  the  de- 
fendants in  a  pending  suit  is  substan- 
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tially  the  same  aa  if  he  had  died.  Sey- 
mour y.  O.  S.  Richardson  Fueling  Oo. 
(19Q2)  103  IlL  App.  625. 

In  a  suit  brought  after  the  discharge, 
on  a  joint  obligation  of  the  bankrupt 
with  others,  the  bankrupt  is  a  neces- 
sary party  to  the  action,  because  his 
discharge  is  a  personal  privilege  which 
may  be  waived,  and  which  must  be 
pleaded  if  he  means  to  take  advantage 
of  it.  Jenks  v.  Opp  (1873)  43  Ind. 
108. 

Where  several  persons  jointly  exe- 
cute an  undertaking  in  the  name  of  a 
corporation,  the  fact  that  the  creditor 
proved  his  claim  in  bankruptcy  against 
the  corporation  does  not  estop  him  to 
me  on  the  individual  liability  of  the 
persons  executing  the  instrument. 
Ridenour  ▼.  Blayo  (1876)  29  Ohio  St. 
138. 

If  one  of  two  joint  judgment  debtors 
is  discharged  in  bankruptcy,  this  does 
not  affect  the  liability  of  the  other. 
Love  V.  McGUl  (1906)  41  Tex.  Civ. 
App.  471,  91  S.  W.  246.  Nor  does  it 
affect  the  right  of  the  creditor  to  re- 
vive the  judgment  by  scire  facias 
against  the  defendant  hot  discharged. 
Simpson  ▼.  Minnix  (1908)  30  App.  D. 
G.  582.  But  where  a  contractor,  to 
whom  material  has  been  furnished,  is 
discharged  in  bankruptcy  prior  to  a 
judgment  creating  a  lien  for  such  ma- 
terial, the  lien  cannot  thereafter  be 
foreclosed  against  the  property  of  the 
owner  and  a  judgment  rendered  against 
him.  Philip  Carey  Mfg.  Co.  v.  Viaduct 
Place  (1007)  1  Ga.  App.  707,  58  S.  B. 
274. 

Where  a  discharged  bankrupt  applies 
for  the  cancellation  of  record  of  a  judg- 
ment standing  against  him  on  a  dis- 
charged debt,  the  court  has  no  power 
to  discharge  the  judgment  aa  against 
the  other  defendants  in  the  action.  In 
re  Quackenbush  (1907)  122  App.  Div. 
456,  106  N.  Y.  Supp.  773. 

Where  one  mortgages  his  land  to  se- 
cure the  debt  of  another,  the  latter's 
discharge  in  bankruptcy  does  not  affect 
the  mortgage  or  release  the  mortgagor. 
Post  V.  Lossy  (1887)  111  Ind.  74,  12 
N.  E.  121;  Security  Sav.  Bank  r. 
Scott  (1906)  3  CaL  App.  687,  86  Pac. 
903. 

The  discharge  in  bankruptcy  of  the 
maker  of  a  note  does  not  release  an 
indorser  or  co-maker,  and  vice  versa. 
Bachholz  v.  Feustel  (1913)  179  HL 
App.  396;  Commercial  Bank  of  Boon- 
ville  V.  Vamum  (1914)  176  Mo.  App. 
78,  162  S.  W.  1080;  Guild  v.  Butter 
(1877)  122  Mass.  498,  23  Am.  Rep. 
378;  King  v.  Central  Nat.  Bank  (1849) 
6  Gfa.  257;  Pratt  v.  Chase  (1877)  122 
Ifass.  262;  Harwell  v.  Steel  (1850)  17 
Ala.  372. 

Under  Bern.  &  Bal.  Code  Wash,  i 
5918,  and  section  47  (post,  i  9631),  an 
adjudication  of  bankruptcy  against  a 
married  man  constitutes  also  an  ad- 
jn^cation  against  the  community,  and 
his  discharge  discharges  the  community. 


(jibbons  v.  Dexter  Horton  Trust  & 
Savings  Bank  (D.  C.  1915)  225  Fed. 
424. 

A  discharge  obtained  by  a  joint  debtor 
is  a  bar  to  an  action  by  his  codebtor 
for  contribution.  Dean  v.  Speakman 
(Ind.  1844)  7  Blackf.  317;  Frentress 
V.  Markle  (Iowa,  1850)  2  G.  Greene, 
553. 

2.  Sureties    and    ouarantorsw— Under 

this  section,  the  liability  of  a  guaran- 
tor or  surety  for  a  bankrupt  is  not  in 
any  way  released,  changed,  or  diminish- 
*ed  by  the  discharge  of  the  principal 
debtor.  Leader  v.  Mattingly  (1904) 
140  Ala.  444,  37  South.  270;  Boyd  v. 
eral  Union  Surety  Co.  (1911)  156  Mo. 
Agricultural  Ins.  Co.  (1904)  20  Colo. 
App.  28,  76  Pac.  986;  State  v.  Fed- 
App.  603,  187  S.  W.  613;  D.  C.  Wise. 
Coal  Co.  V.  Columbia  Lead  &  Zinc  Co. 
(1907)  123  Mo.  App.  249,  100  S.  W. 
680.  This  rule  also  prevailed  under 
the  bankruptcy  act  of  1867.  See  Coch- 
rane V.  Gushing  (1878)  124  Mass.  219; 
Lewis  V.  Brown  (1856)  41  Me.  448; 
Bowery  Sav.  Bank  v.  Clinton  (1848) 
4  N.  Y.  Super.  Ct  113;  Jones  v.  Hag- 
ler  (1859)  51  N.  C.  542;  Commercial 
Nat  Bank  v.  Simpson  (1884)  90  N.  C. 
467;  Gamett  ▼.  Roper  (1846)  10  Ala. 
842. 

The  surety  on  an  appeal  bond  is  not 
released  by  the  discharge  in  bankruptcy 
of  the  principal  debtor,  though  the 
judgment  was  upon  a  debt  provable  and 
dischargeable  in  bankruptcy,  and  that, 
in  such  a  case,  a  judgment  may  be  ren- 
dered against  the  bankrupt,  but  with  a 
perpetual  stay  of  execution,  which  will 
preserve  the  liability  of  the  surety. 
Brown  A  Brown  Coal  Co.  v.  Antezak 
(1910)  164  Mch.  110,  128  N.  W.  774, 
130  N.  W.  305,  Ann.  Cas.  1912B,  778; 
Oberreich  v.  Foster  (1910)  152  HL  App. 
302;  Sandusky  v.  Exchange  Bank 
(1876)  81  m.  363;  Fisse  v.  Einstein 
(1878)  5  Mo.  App.  78;  Hall  v.  Fowler 
(N.  Y.  1844)  6  Hill,  630;  Knapp  v. 
Anderson  (1877)  71  N.  Y.  466;  James 
V.  Harry  Kitzinger  &  Co.  (Ala.  App. 
1915)  68  South.  582.  Where  the  UabUi- 
ty  of  the  surety  has  become  fixed  be- 
fore the  discharge  is  granted  to  the 
.  principal,  by  the  affiifmance  of  the 
judgment  appealed  from  or  by  the  ren- 
dition of  a  judgment  on  the  bond,  then 
the  liability  of  the  surety  is  not  re- 
leased or  affected,  even  though  the 
judgment  becomes  inbperative  as 
against  the  principal  debtor.  Slusher 
V.  Hopkins  (1906)  97  S.  W.  1128,  30 
Ky.  Law  Rep.  257;  St  Louis  World 
Pub.  Co.  V.  Rialto  Grain  A  Securities 
Co.  (1904)  108  Mo.  App.  479,  83  S. 
W.  781;  Williams  &  Freeman  v.  Bos- 
worth  (Miss.  1912)  59  South.  6;  Bailey 
y.  Reeves  (Miss.  1912)  59  South.  802. 
But  where  the  appeal  bond  is  condition- 
ed on  the  affirmance  of  the  judgment 
or  the  dismissal  of  the  appeal,  and  no 
final  judgment  is  rendered  in  the  action 
because  it  ia  terminated  by  the  prin- 
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tipal'H  diicharce  tn  bonkniptcr  (aa, 
where  the  appeal  is  taken  (rom  the 
judiment  of  a  JuBtice  ol  the  peace  aad 
the  bankrupt  pleads  his  diBcharge  in  the 
higher  court),  then  the  liability  of  the 
Buretj  iB  eztinKuished  along  with  that 
of  the  principal,  or  rather,  there  iB  no 
breach  of  the  condition  ot  the  bond  on 
which  the  suret7  could  be  held  liable. 
James  v.  Harry  Kitdnger  &  Co.  (Ala. 
App.  1815)  68  South.  582;  Latoon  v. 
Kerner  (IDOS)  138  N.  0.  281.  SO  S.  E. 
654;  Goyer  Co.  y.  loDea  (1901)  79 
MiBB.  263,  30  South.  651;  Otto  Young 
&  Co.  V.  Howe  (1907)  160  Ala.  157,  43 
South.  488;  House  t.  Schnadig  (1908) 
235  III  301,  85  N.  E.  395;  Odel!  v. 
Wootten  (1868)  38  Oa.  224,  4  N.  B. 
B.  183;  FaToe  t.  Able  (Ey.  1870)  7 
Bush,  344,  3  Am.  Rep.  316,  4  N.  B.  R. 
220.  The  remedy  of  the  surety  on  su- 
persedeas bond  of  appellants  becoming 
bankrupt  alter  judgment  must  be 
sought  In  the  bankruptcy  courL  Tan- 
diver  V.  American  Can  Co.   (Ala.  1914) 
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A  surety  on  an  attadiToent  bond  Is 
released  where  the  defendant  Is  ad- 
judicated a  bankrupt  within  tour 
months  after  the  attachment  and  enb- 
sequently  discharged.  Simon  Caeady 
&  Co.  V.  Hartsell  (Iowa,  1916)  151  N. 
W.  97.  Where  the  proceeding  in  bank- 
ruptcy is  not  begun  until  more  than 
four,  months  affer  the  laying  of  the 
attachment,  the  court  may  render  a 
special  judgment  agaioBt  the  defend- 
ant, to  enable  the  plaintiff  to  enforce 
the  suretyTs  liability  on  the  bond,  such 
judgment  containing  a  stipulation  for  a 
perpetual  stay  of  execution  against 
the  defendant.  Schanack  v.  Art  Metal 
Novelty  Co.  (1911)  84  Conn.  331,  80 
Atl.  290;  Crook  Homer  Co.  v.  Oilpln 
(1010)  112  Md.  1.  75  AU.  1049.  28  L. 
R.  A.  (N.  S.)  233.  136  Am.  Bt.  Rep. 
376;  United  States  Wind  Engine  & 
Pump    Co.    T.    North    Penn    Iron    Co. 

(1910)  227  Pa.  262,  75  AtL  1094;  But- 
terick   Pub.    Go.   v.   B,   F.  Bowen   Co. 

(1911)  83  B.  L  40,  80  AU.  277;  Rice 
V.  Nirdllnger  (1909)  41  Pa.  Super.  Ct 
238;  Wolf  V.  SUi  (1878)  99  U.  8.  1. 
25  L.  Ed.  309. 

Xbe  statute  does  not  apply  to  the 
liability  of  the  bankrupt's  surety  on  a 
bond  to  diBBolre  on  ■  garnishment  given 
in  a  suit  against  the  bankrupt  on  a 
provable  debt,  pending  at  the  time  the 
bankruptcy  proceedings  were  instituted. 
A.  KUpeteln  &  Co.'  v.  AUen-Miles  Co. 
(1905)  136  Fed.  385,  69  0.  C.  A.  229, 
14  Am.  Bankr.  Rep.  15.  But  see  Na- 
tional Surety  Go.  v.  Medlock  (1907)  2 
Ga.  App,  666,  58  S.  E.  1131. 

A  surety  on  an  injunction  bond  given 
in  a  suit  to  restrain  the  enforcement  of 
a  JDdgment  is  not  released  from  liabili- 
ty by  the  discharge  of  his  princi[»l  in 
bankruptcy.  Stull  v.  Beddeo  (1907) 
78  Neb.  119,  112  N.  W.  316.  14  L.  R. 
A.  (N.  8.)  607.  Nor  the  surety  on  a 
claimant's  bond  given  for  (oods  taken 


on  execution.  linkard  t.  Willis  (19( 
24  Tex.  Civ.  App.  69,  57  S.  W.  8 
The  liability  of  a  surety  on  a  p 
debtor's  recognizance  cannot  be  red 
ed  to  nominal  damages  by  reason  of 
Bubsegueut  adji^ication  of  tile  deb 
as  a  bankrupt  Carpenter  v.  Godd 
(1906)  191  Jfass.  54,  76  N.  B.  i 
The  disclarge  in  bankruptcy  of 
principal  in  a  bait  bond  given  by  ] 
in  a  dvil  action,  before  the  liability 
the  bail  became  fixed,  is  a  discharge 
the  bond.  Keyes  v.  Bennett  (1905)  '. 
III.  626,  76  N.  B.  1075,  affirming  (19i 
122  111.  App.  60.  And  see  Almon 
Fogg  Co.  Y.  Bartlett  (1909)  106  1 
122.  75  Atl.  S80.  138  Am.  St.  Rep.  3 
Jones  V.  State  (1873)  28  Ark.  110. 

The  provision  of  this  section  app 
BO  as  to  prevent  the  release  of  a  su 
ty  on  a  note  by  the  discharge  of 
principal  debtor.  Mace  v.  Wells  (18 
7  How.  272,  12  L.  Ed.  698;  Hardj 
Carter  (Tenn.  J847)  8  Humph.  1 
Wolfboro  L«an  &  Banking  Co.  v.  E 
lins  (1907)  195  Mass.  S23.  SI  N. 
204;  Cilley  v.  Colby  (1881)  61  N. 
63.  One  who  liBs  guaranteed  the  p 
loent  of  rent  reserved  in  a  lease  m 
to  the  bankrupt  is  not  released  by 
Utter's  discbarge.  Witthaua  v.  Z 
mermann  (1904)  91  App.  Div.  202, 
N.  Y.  Supp.  316;  Derach  v.  Wal 
nn05)  28  Ky.  I«w  Rep.  325,  89  8. 
233.  The  surety  on  a  bond  given  b. 
contractor  tor  the  erection  of  a  i 
nidpal  bridge  is  not  released  by 
contractor's  diBcharge.  Empire  St 
Surety  Co.  v.  City  of  DeB  Moi 
(1911)  162  Iowa,  531,  131  N.  W.  87( 

Where  a  partnership  is  dissolved.  : 
one  of  the  partners  assumes  the  dc 
ot  the  firm,  he  becomes  the  prind 
debtor  and  the  other  partner  a  si: 
ty.  and  if  the  principal  debtor  is  < 
charged  in  bankruptcy,  this  -will 
release  the  other  partner.  SchmitI 
Greenberg  (1908)  68  Misc.  Rep.  t 
109  N.  Y.  Snpp.  881. 

Where  a  wife  executes  a  mortgage 
her  own  real  estate  for  tbe  porp 
of  securing  the  individual  debt  of 
husband,  she  is  his  surety  to  the 
tent  of  the  property  which  she  mc 
gages,  snd  the  mortgage  is  not  lelea 
by  tbe  husband's  discharge  in  ba 
ruptcy  from  tbe  debt  secured.  Bu: 
V.  Wait  (1886)  SS  Kan.  478,  6  t 
783. 

3,  ContrlbatloH  betwaan  snretles.< 
discbarge  in  bankruptcy  cannot 
pleaded  in  defense  to  an  action  brou 
by  one  cosurety  against  another 
contribution,  when  the  entire  debt 
the  principal,  for  wbich  the  pari 
were  jointly  bound  as  sureties,  was  p 
by  tbe  plaintitF.  thus  founding  his  ri 
to  contribution,  after  the  discharge 
the  defendant.  Dunn  v.  Sparks  (18 
1  Ind.  897,  60  Am.  Dea  473; 
(1856)  7  Ind.  490;  Dole  v.  War 
<1860)  32  Me.  94,  52  Am.  Dec.  6 
WyekoB  v.  Qardnei  (N.  J.  1886)  S  . 
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801;  Oos8  T.  Gibson  (Tenn.  1847)  ▼.  Alcorn  (1880)  6  HI.  App.  89;  Smith 
8  Humph.  197;  liddeU  v.  WisweU  v.  Hodson  (1880)  50  Wis.  279,  6  N.  W. 
(1887)  59  Vt  365,  8  Aa  680;    Byers     812. 

§  9601.  (Act  July  1,  1898,  c.  541»  §  17,  as  amended,  Act  Feb.  5, 
1903,  c.  487,  §  5.)  Debts  not  affected  by  a  discharge. 
Debts  not  Affected  by  a  Discharge. — ^  A  discharge  in  bankrupt- 
cy shall  release  a  bankrupt  from  all  of  his  provable  debts,  except 
such  as  (1)  are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district,  or  municipality  in  which  he  resides;  (2)  are  lia- 
bilities for  obtaining  property  by  false  pretenses  or  false  repre- 
sentations, or  for  willful  and  malicious  injuries  to  the  person  or  prop- 
erty of  another,  or  for  alimony  due  or  to  become  due,  or  for  mainte- 
nance or  support  of  wife  or  child,  or  for  seduction  of  an  unmarried 
female,  or  for  criminal  conversation ;  (3)  have  not  been  duly  sched- 
uled in  time  for  proof  and  allowance,  with  the  name  of  the  creditor 
if  known  to  the  bankrupt,  unless  such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy ;  or  (4)  were  created  by 
his  fraud,  embezzlement,  misappropriation,  or  defalcation  while  act- 
ing as  an  officer  or  in  any  fiduciary  capacity.  (30  Stat.  550.  32 
Stat.  798.) 

In  this  section,  as  originally  enacted,  clause  2  was  as  follows: 

"(2)  are  judgments  in  actions  for  frauds,  or  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  willful  and  malicious  injuries  to  the  per- 
son of  another." 

The  section  was  amended  by  Act  Feb.  5,  1903,  c  487,  S  5,  cited  above,  by 
changing  said  clause  2  to  read  as  set  forth  here. 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act 

Notes  of  Deeisions 


I.  Debts  affected   by  discharge 


5. 

6. 


Debts   and   liabilities  dischargM. 
Stockholders'   and  directors'   liabllitleB. 

3.  Claims  of  sureties  for  bankrupt 

4.  Claims  against  bankrupt  as  surety. 
Claims  for  alimony. 
Claims  for  support  of  wife  or  children. 

7.  Claims  of  alien  creditors. 

8.  LiabiUtles  to  state  or  United  States. 

9.  Claims  for  taxes. 

U.   Debts  and  claims  not  provable. 

IL   Debts  not  duly  scheduled. 

U.  —  Creditor's  notice  or  knowledge  of 

proceedings. 
n.   Debts  contracted  in  fiduciary  capacity. 
14.  — 


administrators,     and 


mer- 


—   Trustees. 
IS.  Executors, 

guardians. 
]&   Agents. 

17.  —  Attorneys. 

18.  Bailees. 

IS.  ^—  Bankers   and  brokers. 

20.  —  Factors     and     commission 

chants. 
ZL  —   Auctioneers. 
8L  — ~  Partners    and    Joint    adventurers, 

21.  Public  and  other  officers. 

U,  —  Sureties  on  bonds  of  fiduciary 
debtors. 

S.  Liabilities  for  willful  and  malicious  in- 
juries. 

2t.  Liabilities  for  seduction  and  criminal 
conversation. 

n.   Debts  contracted  by  fraud. 

S8-  Deceit   and   false   representations. 

tt.  Conversion  of  property. 

ao.  Effect  of  proving  debt  and  receiving 
dividend. 

n.  Partnership  and  individual  debts. 

3L  Effect  of  discharge  of  corporation  on 
liabilities  of  officers  and  stockholders. 


S8.    Effect  of  discharge  as  to  securities  and 
liens. 

84.    Attachment  and  garnishment 

85.  —   Lien  by  creditor's  suit 

86.    Mortgages. 

87.  Effect  of  discharge  on  rights  as  to  Judg- 

ment and  .execuflon. 

88.   Cancellation  of  Judgment  of  rec- 
ord. 

II.  Revival  of  debts  barred  by  discharge 

89.  Validity    and     consideration     of    new 

promise. 

40.  To  whom  promise  may  be  made. 

41.  Time  of  making  promise. 

42.  Sufficiency  of  new  promise. 
48.    —    Part  payment 

44.  Written  or  oral  promise. 

46.  Conditional   promise. 

46.  Promise  to  pay  when  able. 

47.  Remedies  of  creditor. 

48.  Burden  of  proof  and  evidence. 

I.  DEBTS  AFFECTED  BY  DIS- 
CHARGE 

I.  Debts  and  liabilities  dlsofiargedw— ^ 

Subject  only  to  the  exceptions  specified 
in  this  section,  a  discharge  in  bank- 
ruptcy releases  the  debtor  and  his  aft- 
er-acquired property  from  all  debts  and 
liabilities  which  were  provable  in  bank- 
ruptcy and  wluch  existed  at  the  com- 
mencement of  the  proceedings.  A. 
Klipstein  &  Go.  v.  Allen-Miles  Co. 
(1005)  136  Fed.  385,  89  O.  O.  A.  229, 
14  Am.  Bankr.  Rep.  15;  In  re  Ameri- 
can Vacuum  Gleaner  Go.  (D.  C.  1911) 
192  Fed.  939,  26  Am.  Bankr.  Rep.  621; 
Ruhl-Koblega^d  Co.  v.  GUlespie  (1907) 
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61  W.  Va.  584,  66  S.  E.  898,  10  L.  R. 

A.  (N.  S.)  305,  11  Ann.  Gas.  029; 
Meyer  y.  Bartels  (1907)  56  Misc.  Rep. 
621,  107  N.  Y.  Supp.  778;  Nelson  v. 
Petterson   (1907)   229  lU.  240,  82  N. 

B.  229,  13  L.  R.  A.  (N.  S.)  912,  11 
Ann.  Gas.  178;  AUins  ▼.  Straka  (1905) 
118  IlL  App.  184;  Drake  v.  Vernon 
<1910)  26  S.  D.  354,  128  N.  W.  317; 
Thornburgb  y.  Madren  (1872)  33  Iowa, 
380;  Fleming  ▼.  LuUman  (1881)  11 
Mo.  App.  104;  Lefler  v.  Hunt  (Ind. 
1846)  8  Blackf.  195;  Magoon  y.  War- 
field  (Iowa,  1851)  3  O.  Greene,  293; 
Talbott  y.  Suit  (1888)  68  Md.  443,  13 
AtL  356;  Withers  ▼.  Stinson  (1878) 
79  N.  G.  341;  Glasco  v.  Gooper  (Oa. 
App.  1916)  87  S.  E.  1095.' 

If  a  creditor,  haying  a  proyable  daim, 
had  an  opportunity  to  proye  it,  his 
omission  to  do  so  will  not  withdraw  it 
from  the  operation  of  the  discharge. 
In  re  Kuffler  (D.  G.  1907)  153  Fed. 
667,  18  Am.  Bankr.  Rep.  587. 

A  proyable  debt  is  none  the  less 
barred  by  a  discharge  granted  without 
opposition  because  the  bankrupt  had 
been  refused  a  disdiarge  in  a  prior 
proceeding,  on  the  objection  of  the 
same  creditor,  in  respect  of  the  same 
indebtedness,  where  the  ground  of  the 
refusal  does  not  appear.  Bluthenthal 
y.  Jones  (1908)  208  U.  S.  64,  28  Sup. 
Gt  192,  52  L.  Ed.  390,  19  Am.  Bankr. 
Rep.  288.  And  the  refusal  of  a  dis- 
charge in  an  insolyency  proceeding 
does  not  necessarily  withdraw  a  debt 
proyed  therein  from  the  operation  of 
a  discharge  in  a  later  bankruptcy  pro- 
ceeding, though  the  debt  is  not  proyed. 
Dean  y.  Justices  of  Municipal  Gourt 
(1899)  173  Mass.  453,  53  N.  E.  893. 
Debts  existing  under  the  bankruptcy 
act  of  1867,  and  kept  aliye  by  subse- 
quent judgments,  are  not  excepted 
from  the  operation  of  the  present  bank- 
ruptcy law.  In  re  Herrman  (1901)  106 
Fed.  987,  46  G.  G.  A.  77. 

The  claim  or  liability  must  be  a  proy- 
able debt  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy.  Hence  if  it 
does  not  accrue  or  mature  until  after 
that  date,  it  is  not  affected  by  the  dis- 
charge. Rice  y.  Murphy  (1912)  109 
Me.  101,  82  Atl.  842;  Wight  y.  Ootts- 
cbalk  (Tenn.  Gh.  App.  1897)  48  S. 
W.  140. 

The  discharge  does  not  release  the 
bankrupt  from  a  claim  which  was  not 
proyable  because  not  a  "fixed  liability 
absolutely  owing."  Phoenix  Nat  Bank 
y.  Waterbury  (1910)  197  N.  Y.  161,  90 
N.  E.  435.  Or  because  it  was  uncer- 
tain or  contingent.  Leader  y.  Matting- 
ly  (1904)  140  Ala.  444,  37  South.  270. 
Or  because  it  was  a  claim  for  dam- 
ages not  liquidated  in  time  for  proof 
and  allowance.  Jim  Pearce  &  Go.  y. 
Fisher  (1911)  170  Ala.  456,  54  South. 
164. 

The  exemptions  from  the  operation 
of  a  discharge  in  bankruptcy,  made  by 
this  section,  do  not  rest  upon  any 
theory  of  the  exclusion  of  the  creditor 
from  the  bankruptcy  act,  or  of  depriya- 
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tion  of  the  right  to  participate  in  the 
distribution,  but  solely  on  the  ground 
that,  although  such  rights  are  enjoy- 
ed, an  exemption  from  the  effect  of  the 
discharge  is  superadded.  Friend  y. 
Talcott  (1913)  228  U.  S.  27,  33  Sup. 
Gt,  505,  57  L.  Ed.  718. 

A  discharge  in  bankruptcy  does  not 
operate  to  preyent  the  prosecution  of 
an  appeal.  Stockwell  y.  Silloway 
(1870)  105  Mass.  517. 

A  discharge  will  release  the  bank- 
rupt from  liability  for  breach  of  a  coye- 
nant  of  warranty  in  hia  deed,  the 
breach  occurring  before  the  bankrupt- 
cy. Sweaney  y.  Baugher  (1906)  166 
Ind.  557,  77  N.  E.  1083;  Mackenzie  ▼. 
Miller  (1886)  7  Ky.  Law  Rep.  831; 
Bradford  y.  RusseU  (1881)  79  Ind.  64. 
And  from  his  liability  as  the  maker  of 
a  note.  Blackwell  y.  Farmers'  &  Mer- 
chants' Nat.  Bank  (Tex.  Giy.  Appb 
1903)  76  S.  W.  454.  And  from  all  per- 
sonal liability  on  a  judgment  recoyered 
against  him.  J.  B.  Ellis  &  Go.  y.  Mo- 
bile, J.  &  E:  G.  R.  Go.  (1910)  166 
Ala.  187,  51  South.  860;  Otto  Young 
&  Go.  V.  Howe  (1907)  150  Ala.  167, 
43  South.  488;  Branes  Gyde  Go.  y. 
Haines  (1905)  69  N.  J.  Eq.  651,  61 
Atl.  515.  It  is  the  nature  of  the  trans- 
action, and  not  the  form  of  action, 
which  is  looked  to  in  order  to  deter- 
mine whether  a  cause  of  action  is  re- 
leased by  a  discharge  in  bankruptcy. 
Nelson  y.  Petterson  (1907)  131  IlL 
App.  443.  And  a  court  will  look  be* 
hind  a  judgment  in  order  to  ascertain 
whether  the  claim  on  which  it  was 
founded*  was  of  a  nature  to  be  proyable 
in  bankruptcy  and  therefore  discharge- 
able. Beyer  y.  Swecker  (1908)  138 
Iowa,  721,  116  N.  W.  704.  A  judg- 
ment creditor  has  the  burden  of  show- 
ing that  the  judgment  is  such  a  liabil- 
ity as  is  not  released  by  the  discharge 
in  bankruptcy.  In  re  Leyitan  (D.  O. 
1915)  224  Fed.  241. 

The  court  of  bankruptcy,  in  granting 
a  discharge,  will  not  undertake  to  lim- 
it it  to  any  particular  debts  nor  under, 
take  to  decide  upon  what  claims  it  shall 
operate  and  what  shall  be  excepted 
from  it  Hanan  y.  Long  (1912)  150 
App.  Diy.  327,  134  N.  Y.  Supp.  786. 
But  where  a  bankrupt  was  not  entitled 
to  a  discharge  as  to  certain  debts 
scheduled  in  a  former  proceeding,  the 
court  has  power  to  limit  a  subsequent 
discharge  so  as  to  exclude  9uch  claims. 
In  re  Westbrook  (D.  G.  1911)  186  Fed. 
414,  26  Am.  Bankr.  Rep.  181. 

2.  Stockholders'  and  dlrootore'  lia- 
bilities.—The  liability  of  one  who  has 
subscribed  for  stock  in  a  corporation, 
or  to  whom  stock  not  fully  paid  has 
been  issued,  to  make  good  the  unpaid 
balance  of  his  subscription  is  a  debt 
proyable  against  him  in  bankruptcy, 
and  therefore  will  be  released  by  his 
discharge,  eyen  though  the  call  on 
which  the  action  is  based  is  not  made 
until  after  the  discharge.  Garey  y. 
Mayer  (1897)  79  Fed.  926,  25  0.  G.  A. 
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239:  Burke  y.  Blaze  (1909)  10  CaL 
App.  206,  101  Pac.  438,  440.  Compare 
Glenn  v.  Howard  (1886)  65  Md.  40, 
3  Atl.  895.  Bot  it  is  otherwise  in  re- 
gard to  the  liability  imposed  by  some 
state  statutes  on  the  stockholders  or 
directors  of  insolvent  corporations  to 
be  answerable  for  the  debts  of  the 
company,  or  for  debts  contracted  un- 
der certain  circumstances  or  within  a 
particular  time.  A  liability  of  this 
kmd  is  statutory  and  not  contractual, 
and  therefore  is  not  released  by  the 
discharge  of  the  stockholder  or  di- 
rector Id  bankruptcy.  Old  Colony  Boot 
k  Shoe  Co.  y.  Parker- Sampson- Adams 
Co.  (190S)  183  Mass.  557,  67  N.  B. 
870;  First  Nat  Bank  y.  Hingham  Mfg. 
Co.  (1879)  127  Mass.  563.  Unless  it 
has  been  reduced  to  judgment  before 
the  granting  of  the  discharge,  or  the 
extent  of  the  liability  of  the  bankrupt, 
as  a  stockholder  or  director,  has  been 
iaed  by  a  decree  against  the  company 
and  its  stockholders,  in  which  case  it 
appears  that  it  becomes  a  provable 
debt  in  the  bankruptcy  proceedings,  and 
therefore  will  be  extinguished  by  the 
discharge.  Dight  y.  (chapman  (1904) 
44  Or.  265,  75  Pac.  585,  65  L.  R.  A. 
793.  And  see  Philadelphia  Sc  R.  Coal 
&  Iron  Co.  y.  Hotchkiss  (1880)  82 
N.  Y.  4n. 

3.  Clains  of  sureties  for  bankrupt^- 

A  person  who  is  responsible  for  the 
bankrupt's  debt  or  undertaking,  in  the 
character  of  a  surety,  guarantor,  or  in- 
dorser,  has  no  provable  claim  against 
the  bankrupt's  estate  until  he  has  paid 
or  in  some  way  discharged  the  obliga- 
tion on  which  he  is  liable,  and  hence 
if  there  is  no  breach  of  the  obligation 
and  no  payment  by  the  surety  or  in- 
dnrser  before  the  bankrupt's  discharge, 
be  may,  notwithstanding  the  discharge, 
hsTe  recourse  against  the  bankrupt  for 
any  sum  which  he  is  thereafter  com- 
pelled to  pay.  Coding  v.  Roscenthal 
(1901)  180  Mass.  43,  61  N.  E.  222. 

Discharge  in  bankruptcy  acquits  obli- 
gation of  bankrupts  to  indemnify  sure- 
ty on  their  building  contract  bond, 
tiioagh  surety  did  not  pay  damage  until 
after  bankruptcy  proceedings,  it  being 
a  provable  debt,  released  by  discharge. 
WUIiams  v.  United  States  Fidelity  & 
Guaranty  Co.  (1915)  85  Sup.  Ct  289, 
236  U.  S.  549,  59  L.  Ed.  713,  reversing 
judgment  R.  P.  Williams  &  Co.  v.  Same 
(1912)  75  S.  B.  1067,  11  Ga.  App.  635. 

Under  section  571  (post,  |  9641),  a 
inrety  or  indorser,  not  having  yet  paid 
the  debt,  has  a  provable  claim  in  bank- 
mptcy  in  the  event  that  the  principal^ 
creditor  omits  to  prove  the  claim,  and 
if  his  demand  or  claim  thus  becomes 
provable,  it  will  also  be  released  by  the 
discharge  granted  to  the  bankrupt. 
Hayer  v.  Comstock  (1901)  115  Iowa, 
187,  88  N.  W.  351;  Smith  v.  Wheeler 
(1900)  55  App.  Diy.  170,  66  N.  T. 
Snpp.  780. 

4.  Clains  against  bankrupt  as  sure- 

ty^Where   the  surety   on  an  appeal 


bend  becomeo  bankrupt  and  receives 
his  discharge,  after  the  rendition  of  a 
Judgment  on  such  appeal  bond,  the  dis- 
charge is  a  defense  to  the  enforcement 
of  the  judgment,  and  likewise  to  any 
debt  or  claim  for  the  costs  incurred  by 
the  judgment  creditor  in  obtaining  the 
judgment  and  defending  the  appeal. 
Coe  v.  Waters  (1901)  16  Colo.  App. 
311,  64  Pac.  1054. 

5.  Claims  for  alimony^— Even  before 
the  amendment  of  1903,  expressly  ex- 
cepting from  the  operation  of  a  dis- 
charge in  bankruptcy  "liabilities  for 
alimony  due  or  to  become  due,*'  it  was 
decided  that  a  claim  for  alimony  due  to 
a  divorced  wife  was  not  a  debt  within 
the  meaning  of  the  bankruptcy  law,  and, 
not  being  provable  as  a  debt,  was  not 
released  by  the  bankrupt's  discharge. 
Audubon  v.  Shufeldt  (1901)  181  U.  S. 
575,  21  Sup.  Ct  735,  45  L.  Ed.  1009, 
5  Am.  Bankr.  Rep.  829;  Turner  v. 
Turner  (D.  C.  1901)  108  Fed.  785,  6 
Am.  Bankr.  Rep.  289;  In  re  Ander* 
son  (D.  C.  1899)  97  Fed.  321,  5  Am. 
Bankr.  Rep.  858;  Lemert  v.  Lemert 
(1905)  72  Ohio  St.  364,  74  N.  E.  194, 
106  Am.  St  Rep.  621,  2  Ann.  Cas.  914; 
Ba^xilay  v.  Barclay  (1900)  184  111.  375, 
56  N.  B.  636,  51  L.  R,  A.  351 ;  Dunbar 
v.  Dunbar  (1901)  180  Mass.  170,  62  N. 
E.  248,  94  Am.  St.  Rep.  623;  In  re 
Williams  (1913)  208  N.  T.  82,  101  N. 
E.  853. 

A  discharge  in  bankruptcy  is  no  bar 
to  a  claim  based  on  a  contract  or  agree- 
ment of  the  bankrupt  to  pay  an  annui- 
ty or  fixed  periodical  sum  to  his  di- 
vorced wife  during  her  lifetime  or  un- 
til her  remarriage.  Dunbar  v.  Dunbar 
(1903)  190  U.  S.  340,  23  Sup.  Ct  757, 
47  li.  Ed.  1084,  10  Am.  Bankr.  Rep. 
189;  Schlessinger  v.  Scblessinger 
(1907)  39  Colo.  44,  88  Pac.  970,  8  L. 
B.  A.  (N.  S.)  863. 

6.  Claims  for  support  of  wife  or  ohil- 
droHw^The  discharge  cannot  be  pleaded 
as  a  defense  to  a  claim  upon  the  bank- 
rupt based  on  his  liabili^  to  make  an 
allowance  or  pay  a  fixed  sum  for  the 
support  of  his  minor  children,  where 
such  liability  is  imposed  upon  him  by 
an  order  or  decree  of  court  Wetmore 
v.  Markoe  (1904)  196  U.  S.  68,  25  Sup. 
Ct  172,  49  L.  Ed.  390,  13  Am.  Bankr. 
Ret).  1;  In  re  Hubbard  (D.  C.  1899) 
98  Fed.  710,  3  Am.  Bankr.  Rep.  528; 
Rush  V.  Flood  (1902)  105  111.  App.  182; 
In  re  Baker  (D.  C.  1899)  96  Fed.  954, 
3  Am.  Bankr.  Rep.  101.  Nor  where 
it  is  based  upon  his  voluntary  agree- 
ment to  contribute  to  the  support  of 
his  children  remaining  in  the  custody 
of  his  divorced  wife.  Dunbar  v.  Dun- 
bar (1903)  190  U.  S.  340,  23  Sup.  Ct 
757,  47  L.  Ed.  1084,  10  Am.  Bankr. 
Rep.  139. 

The  obligation  of  a  man  to  recom- 
pense his  former  wife  for  expenditures 
made,  after  she  had  remarried,  for  the 
benefit  of  their  child,  is  like  his  obli- 
gation to  recompense  any  other  person 
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who  had  contributed  to  the  support  of 
the  child;  it  is  merely  a  civil  debt  and 
iB  extinguished  by  the  father's  discharge 
in  bankruptcy.  Rush  v.  Flood  (1902) 
105  HI.  App.  182. 

The  expression  in  the  statute,  "lia- 
bilities for  maintenance  or  support  of 
wife  and  child,"  does  not  refer  to  debts 
for  goods  purchased  by  the  husband  or 
parent,  and  used  by  the  wife  or  child. 
Schellenberg  v.  Mullaney  (1906)  112 
App.  Div.  384,  98  N.  Y.  Supp.  432. 
Nor  to  a  debt  for  medical  attendance 
furnished  to  the  wife  or  child  of  the 
bankrupt  at  his  request,  and  while  the 
normal  family  relations  subsist  between 
him  and  the  recipient  of  the  services. 
In  re  Ostrander  (D.  C.  1905)  139  Fed. 
592,  15  Am.  Bankr.  Rep.  96. 

Where  the  father  of  a  bastard  child 
has  been  ordered  by  the  court  to  pay 
a  monthly  stipend  for  its  support,  and, 
on  his  refusal,  a  final  money  judgment 
has  been  rendered  for  the  total  amount 
due,  the  rights  of  the  person  entitled 
to  recover  under  the  order  of  filiation 
are  merged  in  the  judgment,  and  the 
judgment,  being  a  provable  debt  in 
bankruptcy  and  not  expressly  excepted 
from  the  operation  of  the  discharge,  will 
be  released  by  it.  McKittrick  v.  Oa- 
hoon  (1903)  89  Minn.  383,  95  N.  W. 
223,  99  Am.  St  Rep.  606. 

7.  Claims  of  alien  creditors^— A  dis- 
charge in  bankruptcy  under  the  act  of 
congress  will  constitute  a  bar  to  the 
claim  of  an  alien  creditor  suing  in  any 
court  within  the  United  States,  in  the 
same  manner  and  to  the  same  extent 
as  though  he  were  a  citizen  of  the 
United  States.  Ruiz  v.  Eiickerman  (G. 
C.  1881)  5  Fed.  790;  Pattison  y.  WU- 
bur  (1873)  10  R.  X.  448,  12  N.  B.  R. 
193;  In  re  Zarega's  Case  (D.  G.  1842) 
Fed.  Gas.  No.  18,204;  Murray  v.  De 
Rottenham  (N.  Y.  1822)  6  Johns.  Ch. 
52.  Gompare  Moore  v.  Horton  (N.  Y. 
1884)  32  Hun,  393. 

8.  Liabilities    to    state     or     United 

StateswGlaims  or  debts  due  to  a  state 
are  not  extinguished  or  released  by  the 
debtor*s  discharge  in  bankruptcy.  State 
V.  Shelton  (1879)  47  Gonn.  400;  Com- 
mon wealth  V.  Hutchinson  (1849)  10 
Pa.  466;  Saunders  v.  Commonwealth 
(Va.  1853)  10  Grat  494;  Common- 
wealth V.  McMiUen  (1880)  1  Ey.  Law 
Rep.  270. 

A  debt  due  to  the  United  States  is 
not  barred  by  the  debtor's  discharge  in 
bankruptcy,  although  the  government 
may  prove  its  debt  and  may  have  prior- 
ity of  payment  over  other  creditors. 
U.  S.  V.  Herron  (1873)  20  Wall.  251, 
22  L.  Ed.  275;  U.  S.  v.  Rob  Roy  (C. 
G.  1870)  13  N.  B.  R.  235,  Fed.  Gas. 
No.  16,179;  U.  S.  v.  King  (G.  C.  1801) 
Fed.  Gas.  No.  15,536;  Hamilton  v. 
Reynolds  (1882)  88  Ind.  191;  Smith  y. 
Hodson  (1880)  50  Wis.  279,  6  N.  W. 
812.  CONTRA,  see  U.  S.  v.  Davis  (G. 
G.  1844)  Fed.  Gas.  No.  14,929;  U.  S. 
y.  Throckmorton  (G.  G.  1872)  8  N.  B. 
R.  309,  Fed.  Gas.  No.  16,516;   U.  a  T. 
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Zerega  (D.  0.  1856)  Fed.  Gas.  No. 
16,786. 

A  claim  against  a  bankrupt  on  his 
bond  as  a  contractor  with  the  govern- 
ment, if  a  "fixed  liability  absolutely 
owing,"  is  a  provable  debt  and  dis- 
chargeable in  bankruptcy.  U.  S.  v.  Il- 
linois Surety  Go.  (G.  G.  A.  1915)  226 
Fed.  653. 

9.  Claims  for  taxes^— A  judgment  for 
costs  in  a  criminal  prosecution  is  not 
a  debt  "due  as  taxes"  levied  by  the 
state,  and  therefore  it  is  released  by 
the  discharge  of  the  judgment  debtor  in 
bankruptcy.  Olds  v.  Forrester  (1905) 
126  Iowa,  456,  102  N.  W.  419. 

10.  Debts  and  olainis  not  provable.^ 

If  a  debt  or  claim  was  not  provable 
in  bankruptcy,  it  is  not  affected  by  the 
discharge  of  the  bankrupt,  whether  or 
not  it  was  properly  scheduled.  Smith 
y.  McQuUlin  (1906)  193  Mass.  289,  79 
N.  E.  401;  National  Mt.  Wollaston 
Bank  v.  Porter  (1877)  122  Mass.  308 ; 
Pierce  v.  WUcox  (1872)  40  Ind.  70. 

If  a  particular  debt  did  not  mature, 
or  a  particular  liability  did  not  attach, 
until  after  the  filing  of  the  petition,  it 
is  not  provable  and  not  dischargeable 
though  it  grows  out  of  a  contract  or 
obligation  antedating  the  petition  in 
bankruptcy  and  which  continues  in  ef- 
fect. Golman  Go.  v.  Withoft  (G.  C.  A. 
1912)  195  Fed.  250,  28  Am.  Bankr. 
Rep.  328;  In  re  Burka  (D.  G.  1900) 
104  Fed.  326,  5  Am.  il^ankr.  Rep.  12; 
Holbrook  V.  Foss  (1847)  27  Me.  441; 
Robinson  v.  Pesant  (1873)  53  N.  Y. 
419,  8  N.  B.  R.  426;  Cohen  v.  Pechar- 
sky  (1910)  67  Misc.  Rep.  72,  121  N.  Y. 
Supp.  602;  Stem  y.  Nussbaum  (N.  Y. 
1874)  47  How.  Prac  489;  Jersey  City 
Ins.  Go.  y.  Archer  (1887)  7  N.  Y.  St. 
Rep.  326. 

Where  the  bankrupt  is  surety  on  a 
bond,  and  no  breach  of  the  condition  of 
the  bond  has  occurred  until  after  his 
adjudication  and  discharge  in  bank- 
ruptcy, his  liability  on  a  subsequent 
breach  is  not  affected  by  the  discharge. 
Paddleford  v.  State  (1879)  57  Miss. 
118;  Eastman  v.  Hibbard  (1874)  54 
N.  H.  504,  20  Am.  Rep.  157. 

Where  he  has  given  a  deed  with  cove- 
nants of  warranty,  his  liability  on  a 
breach  occurring  before  the  commence- 
ment of  the  bankruptcy  proceedings  will 
constitute  a  provable  debt,  and  so  be 
released  by  the  discharge.  Merrill  y. 
Schwartz  (1878)  68  Me.  514;  Dow  ▼. 
Davis  (1882)  73  Me.  288.  But  the 
mere  probability,  existing  at  the  time 
of  the  bankruptcy,  that  a  breach  may 
occur  does  not  make  a  provable  debt. 
Baker  v.  Hooks  (1909)  6  Ga.  App.  121, 
64  S.  E.  573.  And  a  breach  actually 
occurring  after  the  filing  of  the  peti- 
tion in  bankruptcy  creates  a  liability 
which  is  not  affected  by  the  discharge. 
Bush  y.  Cooper  (1855)  18  How.  82,  15 
L.  Ed.  273;  Abercrombie  y.  Conner 
(1846)  10  Ala.  293;  French  v.  Morse 
(Mass.  1854)  2  Gray,  111;  Murray  v. 
De  Rottenham  (N.  Y.  1822)  6  Johns. 
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Ch.  52.  Ckimpare  Bates  t.  West  (1857) 
19I1L134. 

'  A  promissory  note  giyen  by  a  debtor 
after  he  has  been  adjudged  a  bankrupt, 
although  before  he  is  discharged,  and 
ahhoagh  given  for  a  debt  which  existed 
before  the  filing  of  the  petition,  is  not 
released  by  his  discharge.  Jersey  City 
Ins.  Co.  V.  Archer  (1890)  122  N.  Y. 
376,  25  N.  E.  338;  Donnell  y.  Swain 
(Pa.  1844)  2  Qark,  134. 

A  discharge  in  bankruptcy  does  not 
release  a  grantor  or  mortgagor  from 
the  estoppel  created  by  the  covenants 
in  his  conveyance.  Kezer  v.  Clifford 
(1879)  59  N.  EL  208.  Nor  will  it  re- 
lease a  defendant  in  replevin,  who  has 
given  a  forthcoming  bond,  from  a  judg* 
ment  requiring  him  to  restore  the  prop- 
erty. Robinson  ▼.  Soule  (1879)  56 
Was.  549.  Aji  action  on  the  case  for 
deceit  is  not  barred  by  a  discharge  in 
bankruptcy,  although  the  measure  of 
damages  is  ascertainable  by  reference 
to  a  contract.  Hughes  v.  Oliver  (1848) 
8  Pa.  426.  A  discharge  in  bankruptcy 
is  no  defense  to  an  action  for  unliqui- 
dated damages  arising  solely  from  a 
tort  Hun  v.  Gary  (N.  Y.  1880)  59 
How.  Prac  426,  affirmed  (1880)  82  N. 
Y.  65.  But  where  a  claim  is  founded 
on  an  open  account  or  on  a  contract 
express  or  implied,  and  may  be  proved, 
if  the  creditor  waives  any  tort  and  files 
his  daim,  the  claim  is  barred  by  the 
discharge.  In  re  Nuttall  (D.  0.  1912) 
201  Fed.  557. 

A  discharge  is  no  bar  to  a  claim 
which,  at  the  time  of  the  bankruptcy, 
was  too  uncertain  or  contingent  to  con- 
Btitate  a  provable  debt  Glemmons  y. 
Brian  (1901)  36  Misc.  Rep.  157,  72  N. 
Y.  Supp.  1066;  Lesser  v.  Gray  (1911) 
8  Ga.  App.  605,  70  S.  E.  104;  John- 
son V.  Worden  (1874)  47  Vt  457.  The 
discharge  is  no  bar  to  a  claim  for  sub- 
sequently accruing  rent  under  a  lease 
held  by  the  bankrupt  as  tenant,  and 
which  is  not  terminated  by  the  adjudi- 
eation  in  bankruptcy.  Bernhardt  y. 
Curtis  (1902)  109  La.  171,  33  South. 
125,  94  Am.  St.  Rep.  445;  Scott  v. 
Demarest  (1912)  75  Misc.  Rep.  289, 
135  N.  Y  Supp.  264;  Shapiro  y.  Thomp- 
son (1909)  160  Ala.  363,  49  South.  391; 
Hamilton  y.  McGroskey  (1901)  112  Oa. 
651, 37  S.  E.  859. 

A  discharge  in  bankruptcy  will  not 
release  the  bankrupt  from  the  payment 
of  a  fine  imposed  upon  him  by  a  court 
as  part  of  the  punishment  for  an  of- 
fense of  which  he  has  been  convicted. 
Ex  parte  O'Donnell,  1  Nat  Bankr. 
News,  59.  Nor  from  a  fine  imposed  as 
ponishment  for  violation  of  an  injunc- 
tiott  or  other  contempt  of  court  Spald- 
ing V.  New  York  (1846)  4  How.  21,  11 
L  Ed.  858;  People  y.  Spalding  (N.  Y. 
1S43)  10  Paige,  284. 

An  obligation  on  a  forfeited  bail  bond 
is  not  provable  in  bankruptcy,  and 
therefore  is  not  released  by  the  bank- 
rupt's discharge.  In  re  Weber  (1914) 
212  N.  Y.  290,  106  N.  B.  58. 

Where  the  daim  of  a  creditor  was  in- 


herently of  such  a  nature  as  to  be 
provable  in  the  bankruptcy  proceedings, 
the  mere  fact  that  it  was  subject  to  ob- 
jection on  the  ground  of  the  statute  of 
limitations  having  run  against  it,  and 
that  it  was  disallowed  on  that  ground, 
dpes  not  take  it  out  of  the  class  of 
provable  claims  so  as  to  prevent  the 
pleading  of  the  discharge  in  bar  of  any 
subsequent  proceeding  to  collect  it. 
Hargadine-McKittrick  Dry  Goods  Co.  v. 
Hudson  (1903)  122  Fed.  232,  58  C.  G. 
A.  596,  10  Am.  Bankr.  Rep.  225. 

1 1.  Debts  not  duly  eoheduled^— A  dis- 
charge in  bankruptcy  will  not  release 
the  bankrupt  from  any  debt  which  was 
omitted  from  his  schedule,  or  which 
was  so  incorrectly  set  forth  as  not  to 
be  "duly"  scheduled,  unless  it  is  shown 
that  the  creditor,  notwithstanding  the 
omission  or  error,  had  notice  or  actual 
knowledge  of  the  bankruptcy  proceed- 
ings in  time  to  have  proved  his  claim. 
Hilton  y.  White  (Sup.  1915)  156  N.  Y. 
Supp.  9;  liown  y.  Casselman  (N.  D. 
1913)  141  N.  W.  73;  Bogart  v.  Cow- 
boy State  Bank  &  Trust  Co.  (Tex. 
Civ.  App.  1916)  182  S.  W.  678;  In  re 
Monroe  (D.  0.  1902)  114  Fed.  398,  7 
Am.  Bankr.  Rep.  706;  Karter  v.  Fields 
(1904)  140  Ala.  352,  37  South.  204; 
Hughes  y.  Clark  (1902)  109  lU.  App. 
107;  Reynolds  v.  Whittemore  (1904) 
99  Me.  108,  58  AU.  415;  Tyrrel  y. 
Hammers  tein  (1900)  33  Misc.  Rep.  505, 
67  N.  Y.  Supp.  717;  Lutz  v.  Kalmus 
(1909)  115  N.  Y.  Supp.  230;  Bem- 
heim  v.  Bloch  (1904)  45  Misc.  Rep. 
581,  91  N.  Y.  Supp.  40;  Kreitlein  v. 
Ferger  (Ind.  App.  1912)  97  N.  B.  819; 
Gilmore  \.  Farmer  (1910)  156  lU.  App. 
70;  Custard  y.  Wigderson  (1907)  130 
Wis.  412,  110  N.  W.  263,  10  Ann.  Cas. 
740;  Wineman  v.  Fisher  (1904)  135 
Mich.  604,  98  N.  W.  404. 

Under  the  provision  of  this  section 
that  a  bankrupt  will  not  be  released 
from  debts  not  duly  scheduled  in  time 
for  proof  and  allowance,  unless  the 
creditors  had  actual  knowledge  of  the 
proceedings  in  bankruptcy,  a  discharge 
in  bankruptcy  will  not  release  a  gran- 
tee of  land  from  liability  for  payment 
of  vendor's  lien  notes  which  he  assum- 
ed when  acquiring  the  land  where  he 
concealed  his  assumption  of  the  debt 
and  scheduled  neither  the  debt  nor  the 
land.  Raley  v.  D.  Sullivan  &  Co.  (Tex. 
Civ.  App.  1913)  159  S.  W.  99. 

A  discharge  will  not  release  a  bank- 
rupt from  a  claim  omitted  from  his 
schedule,  although  the  reason  of  its 
omission  was  that  he  was  ignorant  of 
its  existence  at  the  time  the  schedule 
was  made  up.  Santa  Rosa  Bank  v. 
White  (1903)  139  Cal.  703,  73  Pac. 
577.  Or  because  he  failed  to  remem- 
ber it  Jones  v.  Walter  (1903)  115 
Ky.  556,  74  S.  W.  249.  Or  where  he 
omitted  it  at  the  request  of  the  cred- 
itor himself.  Davis  y.  Barwick  (1911) 
88  S.  C.  355,  70  S.  E.  1007.  Or  where 
he  omitted  it  in  pursuance  of  an  un- 
derstanding with  the  claimant*s  attor- 
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ney,  subseqaenfly  employed  by  the 
bankrupt  himself.  Webster  City  Steel 
Radiator  Go.  v.  Ghamberlin  (1908)  137 
Iowa,  717,  115  N.  W.  504. 

If  a  mortgage  was  executed  by  the 
bankrupt  and  his  wife  together,  it  can- 
not be  said  to  be  "duly"  scheduled  when 
it  is  described  as  haying  been  given  by 
the  wife  alone.  Fifth  Ave.  Building  & 
Loan  Ass'n  v.  Goldberg  (1903)  22  Pa. 
Super.  Ct  197. 

The  operation  of  the  discharge  will 
not  be  defeated  by  the  fact  that  an  ob- 
ligation represented  by  a  note  was 
scheduled  as  upon  an  open  account 
Matteson  y.  Dewar  (1909)  146  HL  App. 
523. 

Small  variations  in  the  bankrupt* a 
own  name,  comparing  that  signed  to 
the  note  or  other  evidence  of  the  debt 
with  that  signed  to  the  petition  in  bank- 
ruptcy, do  not  make  the  scheduling  of 
the  debt  insufficient  so  as  to  exempt  It 
from  the  operation  of  the  discharge. 
Northern  Gommercial  Go.  v.  Hartke 
(1910)  110  Minn.  338,  125  N.  W.  508; 
Finnell  v.  Armoura  (1911)  39  Utah, 
316,  117  Pac.  49. 

The  name  of  the  creditor  must  be 
correctly  stated  in  the  schedule,  and  a 
misnomer  will  be  ground  for  holding 
that  the  debt  was  not  "duly"  scheduled, 
though  the  variance  is  comparatively 
unimportant.  Gustard  v.  Wigderson 
(1907)  130  Wis.  412,  110  N.  W.  263, 
10  Ann.  Gas.  740;  Marshall  v.  English- 
American  Loan  &  Trust  Go.  (1907)  127 
Ga.  376,  56  S.  E.  449;  Wright-Dalton- 
Bell-Anchor  Store  Go.  v.  Sanders 
(1910)  142  Mo.  App.  50, 125  S.  W.  517; 
Gohen  v.  Pinkus  (1908)  126  App.  Div. 
792,  111  N.  Y.  Supp.  82;  Haack  v. 
Theise  (1906)  51  Misc.  Rep.  3,  99  N. 
y.  Supp.  905;  Liesum  v.  Kraus  (1901) 
35  Misc.  Rep.  376,  71  N.  Y.  Supp.  1022. 

The  listing  of  a  creditor  by  an  initial, 
instead  of  by  his  Ghristian  name,  is  not 
such  an  insufficient  compliance  with  the 
requirements  of  the  bankruptcy  act  as 
to  the  listing  of  creditors,  as  to  deprive 
the  bankrupt  of  the  benefit  of  the  or- 
der discharging  provable  debts.  Kreit- 
lein  V.  Ferger  (1915)  238  U.  S.  21,  35 
Sup.  Gt  685,  59  L.  Ed.  1184. 

Where  a  bankrupt,  after  filing  his 
schedules  and  before  discbarge,  ascer- 
tains the  transfer  of  a  debt,  he  is  re- 
quired by  amendment  to  include  the 
transferee  as  a  creditor  in  his  schedules 
and  give  notice  to  him,  unless  the  cred- 
itor is  shown  to  have  nqtice  of  the 
bankruptcy  proceedings,  and  otherwise 
the  debt  will  not  be  barred  by  the  dis- 
charge. Hein  y.  Liberman  (1913)  141 
N.  Y.  S.  314. 

A  note  is  not  duly  scheduled  in  the 
name  of  the  payee,  if  the  bankrupt 
knows  at  the  time  that  it  has  been  dis- 
counted by  a  bank.  Golumbia  Bank  y. 
Birkett  (1903)  174  N.  Y.  112,  66  N.  B. 
652,  102  Am.  St  Rep.  478.  GONTRA, 
Broadway  Trust  Go.  v.  Manheim  (1905) 
47  Misc.  Rep.  415,  95  N.  Y.  Supp.  93. 
A  claim  is  not  correctly  listed  in  the 
name  of  the  original  creditor,  if  the 
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bankrupt  knows  that  the  creditor  is 
dead  and  that  the  claim  has  been  dis- 
tributed among  his  heirs.  Bible  y. 
Grabb  (1908)  129  Ky.  461,  112  S.  W. 
576.  But  if  the  bankrupt  has  no  knowl- 
edge that  a  mortgage  given  by  him  has 
been  assigned,  he  does  not  forfeit  the 
benefit  of  his  discharge  by  listing  it  in 
the  name  of  the  original  mortgagee. 
Mueller  v.  €k>erUt2  (1907)  53  Misc. 
Rep.  53,  103  N.  Y.  Supp.  1037. 

The  surviving  partner  of  a  creditor 
firm  is  correctly  named  as  the  creditor 
in  the  schedule.  ■  Kaufman  v.  Schreier 
(1906)  108  App.  Div.  298,  95  N.  Y. 
Supp.  729.  If  the  original  creditors 
are  named  in  the  schedule,  it  is  imma- 
terial that  th^ir  interests  have  been 
committed  to  a  receiver.  Longfield  t. 
Minnesota  Sav.  Bank  (1905)  95  Minn. 
54,  103  N.  W.  706.  If  a  debt  due  to  a 
bank  is  correctly  listed  in  the  name  of 
the  bank,  the  schedule  is  not  vitiated 
by  the  fact  that  it  does  not  mention  the 
cashier  of  the  bank,  who  is  the  nominal 
holder  of  the  note  by  which  the  debt  is 
secured.  Ross-Lewin  v.  Goold  (1904) 
211  111.  384,  71  N.  B.  1028. 

It  is  also  essential  to  the  due  listing 
of  a  debt  that  the  address- of  the  cred- 
itor should  be  given,  if  known  to  the 
bankrupt  l%e  address  required  is  that 
of  the  creditor's  residence,  and  it  is  not 
proper  to  state  his  business  or  office 
address,  if  the  residence  address  is 
known  or  can  be  ascertained.  A  mis- 
take of  this  kind  will  prevent  the  dis- 
charge from  releasing  the  particular 
debt  McKee  v.  Preble  (1912)  154 
App.  Div.  156,  138  N.  Y.  Supp.  915; 
Weidenfeld  v.  Tillinghast  (1907)  54 
Misc.  Rep.  9a  104  N.  Y.  Supp.  712, 

If  the  creditor's  address  is  not  known, 
it  may  be  so  stated  in  the  schedule, 
and,  in  the  absence  of  fraud,  this  will 
be  a  sufficient  compliance  with  the  stat- 
ute to  bring  the  debt  within  the  opera- 
tion of  the  discharge.  Steele  v.  Thal- 
heimer  (1905)  74  Ark.  516,  86  S.  W. 
305;  In  re  Mollner  (1902)  75  App. 
Div.  441,  78  N.  Y.  Supp.  281. 

It  is  a  fraud  to  atate  a  creditor's  ad- 
dress as  unknown,  when  in  fact  it  is 
known  to  the  bankrupt,  and  in  this  case 
the  claim  will  not  be  affected  by  the 
discharge.  Miller  v.  Guasti  (1912)  226 
U.  S.  170,  33  Sup.  Gt  49,  57  L.  Ed. 
173,  29  Am.  Bankr.  Rep.  201.  And  the 
same  is  true  where  the  bankrupt  in- 
serts a  certain  street  number  as  the 
residence  of  the  creditor,  when  in  fact 
he  does  not  know  where  the  creditor 
resides.  Sutherland  v.  Lasher  (1903) 
41  Misc.  Rep.  249,  84  N.  Y.  Supp.  56. 
And  the  bankrupt  cannot  state  the 
creditor's  residence  as  "unknown,"  and 
so  bar  the  creditor's  daim  by  his  dis- 
charge, until  he  has  made  at  least  rea- 
sonably diligent  efforts  to  discover  it 
by  proper  inquiries.  Feldmark  ▼. 
Weinstein  (1904)  45  Misc.  Rep.  329,  90 
N.  Y.  Supp.  478;  SchiUer  v.  Weinstein 
(1905)  47  Misc.  Rep.  622,  94  N.  Y. 
Supp.  763;  In  re  Boom  (1905)  48 
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Rep.  632,  96  N.  Y.  Bupp.  204;  Caglios- 
tro  y.  IndeUi  a907)  63  Misc.  Rep.  44, 
102  N.  Y.  Supp.  018.  If  the  name  and 
address  of  the  creditor  are  correctly 
given  in  the  dty  directory,  but  are  not 
stated  in  the  bankrupt's  schedule,  the 
debt  is  not  released.  In  re  Quacken- 
bush  (1907)  122  App.  Div.  406,  106 
N.  Y.  Supp.  773;  Murphy  ▼.  Blumen- 
reich  (1908)  123  App.  Diy.  645,  108 
N.  Y.  Supp.  175.  The  debtor  is  not  al- 
lowed to  state  the  creditor's  address 
as  unknown,  when  he  could  learn  it 
from  a  draft  dra¥m  on  him  by  the  cred- 
itor which  contained  the  latter's  post 
office  address.  Guasti  y.  Miller  (1911) 
203  N.  Y.  259,  96  N.  B.  416.  Or  from 
a  writ  seryed  on  him  at  the  suit  of  the 
creditor.  Parker  v.  Murphy  (1913)  215 
Ksss.  72,  102  N.  B.  85. 

The  bankrupt  is  justified  in  relying 
on  information  giyen  to  him  by  the 
creditor's  attorney,  as,  where  the  at- 
torney states  that  notice  sent  to  a 
given  address  will  reach  the  creditor. 
Vaughn  y.  Irwin  (1905)  49  Misc.  Rep. 
611,  96  N.  Y.  Supp.  742.  Or  where 
the  attorney  states  that  all  communica- 
tions in  the  matter  should  be  addressed 
to  the  attorney's  office.     In  re  David 

(1904)  44  Misc.  Rep.  516,  90  N.  Y. 
Supp.  85. 

12. Creditor's  notloo  or  knowl- 
edge of  prooeedlngs^^he  claim  of  a 
given  creditor  will  be  released  by  the 
discharge  (being  otherwise  discharge- 
able) if  the  creditor  bad  notice  or  ac- 
tual knowledge  of  the  bankruptcy  pro- 
ceedings, although  his  debt  was  alto- 
gether omitted  from  the  bankrupt's 
schedule,  or  was  incorrectly  described 
therein,  or  the  creditor's  name  or  ad- 
dress was  wrongly  stated.  First  Nat. 
Bank  of  Enosberg  Falls  v.  Bamforth 
(Yt  1916)  96  AtL  600;  Kaufman  y. 
Schreier  (1905)  108  App.  Diy.  298,  95 
N.  Y.  Supp.  729;  Morrison  y.  Vaughan 
(1907)  119  App.  Diy.  184,  104  N.  Y. 
Supp.  169;  Thomson  y.  Gayerley  (1909) 
148  HL   App.    295;   Ailing   y.    Straka 

(1905)  118  HI.  App.  184;  Zimmerman 
y.  Eetchum  (1903)  66  Kan.  98,  71  Pac. 
264;  Flder  y.  Blannheim  (1899)  78 
liinn.  300,  81  N.  W.  2;  Armsti^ng  y. 
Sweeney  (1905)  73  Neb.  775,  103  N. 
W.  436;  Perry  Nayal  Stores  Co.  y. 
Caswell  (1912)  63  Fla.  552,  57  South. 
660;  Delta  County  Bank  y.  McGrana- 
ham  (1906)  37  Wash.  307,  79  Pac.  796; 
Briggs  y.  Angus  (1889)  52  Hun,  613, 
5  N.  Y.  Supp.  313. 

The  notice  here  intended  is  actual  no- 
tice, and  not  such  constructiye  notice 
as  might  be  implied  from  the  publica- 
tion of  the  orders  and  proceedings  in 
tile  bankruptcy  case.  Santa  Rosa  Bank 
y.  White  (1903)  139  Cal.  703,  73  Pac. 
677. 

Actual  notice  or  knowledge  possessed 
by  the  creditor's  authorized  agent  may 
be  imputed  to  the  creditor.  Atkinson 
y.  Ehnore  (1903)  103  Mo.  App.  403,  77 
8.  W.  492.  The  knowledge  of  a  receiy- 
er  may  be  imputed   to   the   creditors 


whom  he  represents.  Dight  y.  Chap- 
man (1904)  44  Or.  265,  75  Pac.  585,  65 
L.  R.  A.  793.  Where  notice  of  bank- 
ruptcy proceedings  was  giyen  to  an  at- 
torney of  a  judgment*  creditor  employed 
to  collect  the  judgment,  and  the  same 
was  duly  scheduled,  the  notice  was  suf- 
ficient, though  no  notice  was  giyen  to 
the  creditor's  attorneys  of  record. 
Keefauyer  y.  Heyenor  (1914)  148  N. 
Y.  S.  434,  163  App.  Diy.  531.  But  an 
attorney  employed  to  represent  the 
creditor  in  an  appeal  from  a  judgment 
of  a  state  court  against  the  bankrupt, 
but  not  in  any  way  employed  in  the 
bankruptcy  proceedings,  ia  not  the 
creditor's  agent  in  this  sense  or  for 
this  purpose.  Strickland  y.  Capital 
C»ty  Mills  (1906)  74  S.  C.  16,  54  S.  B. 
220,  7  L.  R.  A.  (N.  S.)  426. 

An  unscheduled  debt  cannot  be 
brought  within  the  operation  of  the  dis- 
charge, on  the  ground  that  the  credi- 
tor had  actual  notice  of  the  proceed- 
ings, where  his  knowledge  was  not  ac- 
quired until  after  the  discharge  had 
been  granted,  though  he  acquired  it 
within  the  year  allowed  for  proying 
claims  and  in  time  to  haye  moyed  for 
the  reyocation  of  the  discharge.  Bir- 
kett  y.  Columbia  Bank  (1904)  195  U. 
S.  345,  25  Sup.  Ct.  38,  49  L.  Ed.  231, 
12  Am.  Bankr.  Rep.  691. 

The  question  of  notice  or  want  of  it 
is  one  to  b^  tried  when  the  discharge  in 
bankruptcy  is  set  up  in  defense  to  a 
suit  by  the  creditor.  When  this  is 
done,  the  creditor  is  entitled  to  show 
that  he  did  not  receiye  any  notice,  and 
had  no  actual  knowledge  of  the  bank- 
ruptcy proceedings.  Westheimer  v. 
Howard  (1905)  47  Misc.  Rep.  145,  93 
N.  Y.  Supp.  518.  And  all  facts,  wheth- 
er occurring  before  or  after  the  com- 
mencement of  the  proceedings,  tending 
to  establish  notice  or  the  want  of  it, 
are  competent  eyidence  in  determining 
the  question.  Knapp  y.  Harold  (1903) 
25  Ohio  Cir.  Ct.  R.  213. 

The  burden  of  proying  that  a  credi- 
tor's debt  was  duly  scheduled  in  the 
debtor's  bankruptcy  proceeding,  and 
that  the  creditor  had  either  statutory 
or  other  actual  notice  of  the  p|oceed- 
ing,  rested  upon  the  bankrupt.  Bogart 
y.  Cowboy  State  Bank  &  Trust  Co. 
(Tex.  Ciy.  App.  1916)  182  S.  W.  678. 

13.  Debts  contracted  In  flduclary  ca- 
pacity w^Debts  created  by  the  fraud, 
embezzlement,  misappropriation,  or  de- 
falcation of  the  bankrupt  while  acting 
in  a  fiduciary  capacity  are  not  released 
by  his  discharge.  Forbes  y.  Keyes 
(1906)  193  Mass.  38,  78  N.  E.  733; 
Treadwell  y.  Holloway  (1873)  46  CaL 
547;  Herman  y.  Lynch  (1881)  26  Kan. 
435,  40  Am.  Rep.  320;  Ruif  y.  Milner 
(1901)  92  Mo.  App.  620;  Ctemer  y. 
Yates  (1900)  61  Neb.  100,  84  N.  W. 
596. 

The  words  "fiduciary  capacity,"  as 
here  used,  are  to  be  limited  to  cases  of 
technical  trusts  expressly  created,  not 
merely  such  as  the  law  implies  from 
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the  contract  or  the  relation  of  the  par- 
tiea,  bat  actually  and  expreBsly  coDHti- 
tuted;  and  hence  the  phrase  cauDot  be 
extended  so  as  to  apply  to  cases  where 
the  law  regards  the  relatiou  of  the  par- 
ties simply  as  that  of  debtor  and  credi- 
tor, though  the  nature  of  the  transac- 
tion between  them  Is  such  that  more  or 
leas  confidence  is  necessarily  reposed 
in  the  debtor.  Lewis  v.  Shaw  (1907) 
122  App.  Diy.  96,  108  N.  Y.  Supp. 
1012;  American  Surety  Co.  v.  Spice 
■(1912)  110  Md.  1,  85  AtJ.  1031;  Palmer 
V.  Hussey  (1882)  87  N.  Y.  303;  Keime 
V.  Graff  (C,  C.  1878)  Fed.  Gas.  No. 
7,650;  Gibson  v.  Gorman  (1882)  44  N. 
J.  Law.  325;  Goddin  t.  Neal  (1884)  99 
iDd.  334;  First  Nat.  Bank  of  Bnosburg 
Falls  y.  Bamforth  (Vt.  1916)  96  Atl. 
600;  Martin  v.  Starrett  (1015)  97  Neb. 
653.  151  N.  W.  154. 

To  bring  a  debt  within  this  exception 
iu  the  statute,  the  fiduciary  relation 
must  have  existed  previously  to  or  in- 
dependently to  the  transaction  from 
which  the  debt  arises.  First  Nat.  Bank 
of  Enosburg  Fsila  t.  Bamforth  (Vt 
1916)  96  A.  600. 

The  positioQ  of  one  who  owes  mon- 
ey, including  accounts  collected  for  the 
creditor,  ia  not  one  of  trust  within  the 
meaning  of  this  clause  of  the  statute. 
Hanan  r.  Long  (1912)  150  App.  Div. 
327,  134  N.  Y.  Supp.  786.  A  mere  con- 
version of  money  or  property  does  not 
put  the  bankrupt  in  the  position  of  a 
fiduciary  debtor.  Watertown  Carriage 
Co.  r.  HaU  (1901)  66  App.  Div.  84,  72 
N.  Y.  Supp.  466;  Glasco  v.  Cooper  (Ga. 
App.  1SI6)  87  8.  E.  1096. 

A  contract  consigning  goods  for  sale, 
with  B  stipolatfon  that  the  consignee 
will  "bold  in  trust"  for  the  consignor 
all  goods  remaining  unsold  and  the 
proceeds  of  his  sales,  does  not  create 
a  technical  trust  nor  make  the  debtor 
a  fiduciary  in  respect  to  the  proceeds 
of  Bsles.  In  re  Butts  (D.  C.  1903) 
120  Fed.  966.  10  Am.  Bankr.  Rep.  1ft 

There  is  no  fiduciary  relation  between 
a  buyer  and  seller  of  merchandise,  in 
respect  to  the  unpaid  price  of  the 
goods,  although  the  sale  was  induced 
by  the  fraudulent  representations  of 
the  bkfc'ec.  Untcington  &  Goodman  v. 
Herman  (1903)  172  Mo.  344,  72  S. 
W.  646,  60  L.  R.  A.  885. 

The  liability  of  a  subscriber  tor  cor- 
porate stock  for  an  amount  due  on  his 
subscription  Is  not  a  fiduciary  debt 
Morrison  v.  Savage  (1881)  66  Md.  143. 
Although  H  conveyance  of  property  by 
the  bankrupt  was  intended  to  delay  and 
defraud  his  creditors,  the  grantee  there- 
in does  not  bold  the  property  in  a 
fidncinry  capacity.  Reeves  y.  McOrack- 
en  (1905)  69  N.  J.  Eq.  203.  60  Atl.  332. 

Courts  will  look  behind  a  note,  a 
mortgage,  or  even  a  judgment,  to  ascer- 
tain the  nature  of  the  debt;  and  it  it 
Is  discovered  to  be  one  which  is  not 
released  by  a  discbacge  in  bankmptcy. 
It  will  be  so  adjudged.  Donald  t.  Kell 
(1887)  111  Ind.  1,  11  N.  B.  782.  If 
the  debt  was  created  b;  the  bankrupt 


while  acting  in  b  fidndary  capacity.  It 
is  immaterial  that  it  has  been  reduced 
to  Judgment;  the  Judgment  wiu  not  be 
barred  or  affected  by  the  discharge  in 
bankruptcy  any  more  than  the  orig- 
inal debt  would  be.  Wade  v.  CUrk 
(1879)  52  Iowa,  168,  2  N.  W.  1039; 
Brooks  V.  Yocum  (1890)  42  Mo.  App. 
516;  Simpson  v.  Simpson  (1879)  80 
N.  C.  332.  And  a  discharge  in  bank- 
ruptcy ia  no  more  a  defense  to  a  pe- 
tition for  a  persoaal  decree  for  a,  de- 
ficiency after  mortgage  sale,  where 
the  mortgage  was  given  to  secure  the 
loan  of  trust  funds  misappropriated  by 
the  defendant,  than  it  would  be  in  « 
proceeding  brought  against  him  in  his 
fiduciary  capacity.  Field  v.  Howry 
(1903)  132  Mich.  687,  91  N.  W.  213. 
But  in  the  case  of  a  Judgment,  the 
courts  will  not  go  back  of  the  record 
to  inquire  into  the  nature  of  the  debL 
Thus,  if  the  record  showa  on  its  face 
that  the  judgment  was  obtained  in  a 
suit  on  a  promissory  note,  it  shows 
that  there  was  no  fiduciary  relation  be- 
tween Uie  parties,  and  tbe  discharge  in 
bankruptcy  will  be  a  good  defense. 
Donald  v.  EeU  (1887)  111  Ind.  I,  11 
N.  B.  782. 

There  may  be  a  novatioD  of  the  debt 
such  as  to  extinguish  its  fiduciary  char- 
acter, as  where  a  debt  due  from  a 
guardian  is  formally  released  on  bis 
giving  his  individual  note  for  the  amount 
due.  Coleman  v.  Dayies  (1872)  46  Ga. 
489. 

EmbeEzlement  is  an  act  which  can  be 
committed  only  by  a  person  who  holds 
funds  in  a  fiduciary  character,  so  that 
an  allegation  that  the  defendant  "wrong- 
fully embezzled"  tbe  plain tifTs  money 
necessarily  implies  that  be  became  pos- 
sesaed  of  it  in  a  fiduciary  capadty,  and 
therefore  bis  answer  setting  up  a  dis- 
cbarge in  bankruptcy  as  a  defense  is 
demurrable  as  insuffident  Watertown 
Carriage  Co.  v.  HaU  (1903)  176  N.  T. 
313,  68  N.  E.  629. 

14.  •^—  Trusteas^-A  trustee  under 
an  express  trust  (whether  created  by 
deed,  will,  or  otherwise)  acts  in  a  fidu- 
dary  capadty,  and  his  discharge  in 
bankruptcy  will  not  release  him  from 
Uability  for  any  daims  against  him  on 
account  of  his  loss,  misappropriation, 
ot  conversion  of  the  trust  funds.  War- 
ren v.  Robinson  (1900)  21  Utah.  429, 
61  Pac.  28;  Crisfield  v.  State  (1880) 
ePMd.192. 

A  receiver  acts  in  a  fidodary  capac- 
ity, within  the  meaning  of  this  section. 
Field  y.  Howry  (1903)  132  Mich.  687, 
94  N.  W.  213.  And  an  assignee  under 
a  deed  o(  assiKoment  for  the  benefit  of 
creditors.  Plnkston  v.  Brewster  (1848) 
14  Ala.  310.  And  a  husband's  Uability 
us  trustee  under  an  antenuptial  con- 
tract to  account  to  the  deceased  wife's 
personal  representative  for  trust  mon- 
eys is  a  fidudary  debt.  Donovan  t. 
Haynie   (1880)    67  Ala.  51. 

Where  a  sum  of  money  to  which  ■ 
vit«  WAS  entitled,  on  the  sale  ot  cer- 
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uia  land  in  partition  proceedings,  waa 
decreed  to  be  paid  to  her  husband,  he 
to  apply  the  interest  to  Ijis  own  nse 
and  to  give  bonds  for  the  payment  of 
the  principal  sum  at  his  death,  or  when- 
ever so  required  by  the  court,  it  was 
held  that  the  liability  of  the  husband  to 
pay  over  the  principal  sum  was  incurred 
in  a  fiduciary  capacity.  Mock  v.  Howell 
(1888)  101  N.  C.  443,  8  S.  B.  167. 

Where  one  of  two  parties  who  con- 
templated the  formation  of  a  partner- 
ship paid  over  to  the  other  a  sum  of 
money  for  the  benefit  of  the  firm,  and 
shortly  afterwards  died,  and  during  his 
aidmess,  the  recipient  of  the  money 
deposited  it  in  a  bank  in  his  own  name, 
and  after  the  death  of  his  intended 
partner,  he  converted  the  money  to  his 
I)er8onal  use,  held,  that  the  partnership 
was  dissolved  by  the  death  of  one  of 
the  parties  to  it,  and  that  the  other 
thereafter  became  a  trustee  of  the  mon- 
ey for  the  benefit  of  the  decedent's  es- 
tate, so  that  his  liability  to  account  for 
it  was  contracted  in  a  '^fiduciary  capac- 
ity" and  was  not  released  by  his  dis- 
cbarge in  bankruptcy.  Haggerty  v. 
Badkin  (1907)  72  N.  J.  Eq.  473,  66 
Aa420. 

This  provision  of  the  statute  applies 
only  to  cases  of  technical  trust,  not  to 
implied  trusts.  Johnson's  Adm'r  v. 
Parmenter  (1901)  74  Vt.  68,  52  Aa 
73;  Ehrhart  v.  Rork  (1904)  114  Bl. 
App.  509;  Williamson  v.  Dickens 
(1844)  5  Ired.  (27  N.  C.)  259. 

A  bankrupt  was  not  released  from  a 
debt  created  by  the  collection  of  cer- 
tain notes  for  defendant  under  an  agree- 
ment reciting  their  receipt  as  trustee 
(or  collection.  WUliams  v.  Virginia- 
(^olina  Chemical  Co.  (Ala.  1913)  62 
So.  755. 

This  provision  does  not  include  the 
obligation  of  one  to  whom,  as  a  cred- 
itor, the  debtor  has  delivered  property 
with  directions  to  sell  it  and  apply  so 
much  of  the  proceeds  as  may  be  nec- 
essary to  pay  the  debt,  and  pay  over 
tbe  baknce  to  the  debtor;  the  liability 
of  the  creditor  to  account  for  such  bal- 
ance involves  no  breach  of  trust,  but 
only  of  contract.  Cronan  v.  Cotting 
(1870)  104  Mass.  245;  Bissell  v.  Couch- 
aine  (1846)  15  Ohio,  58.  And  so,  a 
debt  arising  out  of  an  implied  under- 
standing had  on  a  conveyance  in  the 
ordinary  form  of  an  absolute  deed  from 
A  to  B.  of  certain  parts  of  A.'s  real 
estate,  no  trust  being  expressly  declar- 
ed, ]b  not  excepted  from  the  operation 
of  a  discharge  in  bankruptcy.  Reeves 
V.  McCracken  (1906)  69  N.  J.  Bq.  203, 
00  AtL  332. 

Where  A.' directed  B.  to  pay  to  the 
plaintiff  $700  a  year  during  her  nat- 
ural life,  or  during  her  good  behavior, 
and  to  that  end  he  delivered  to  B.  the 
SQm  of  $10,000,  declariDg  that  such  an- 
nual payments  should  be  considered  as 
interest  thereon,  and  he  directed  that, 
in  certain  contbigencies,  the  principal 
Bom  should  be  paid  to  the  plaintiff,  but 
that,  if  the  plaintiff  died  without  iasaer 


it  should  revert  to  A.  and  his  heirtf, 
and  the  plaintiff  and  B.  each  executed 
a  written  acceptance  of  these  direc- 
tions, held  that,  although,  in  the  in- 
struments embodying  it,  the  transaction 
was  called  a  *trust"  and  B.  a  "trus- 
tee" for  the  plaintiff,  yet  the  obligation 
assumed  by  him  was^not  a  debt  created 
in  a  fiduciary  capacity,  within  the  mean- 
ing of  the  bankruptcy  law.  Upshur  v. 
Briscoe  (1891)  138  U.  S.  365,  11  Sup. 
Ct  313,  34  L.  Ed.  931. 

15.  —  Executors,  administrators, 
and  guanllans.— An  executor  or  admin- 
istrator is  a  technical  trustee,  and  holds 
the  funds  of  the  estate  in  a  fiduciary  ca- 
pacity, and  debts  and  liabilities  grow- 
ing out  of  his  administration  of  the  es- 
tate are  not  affected  by  his "  discharge 
in  bankruptcy.  If  he  mingles  the  funds 
of  the  estate  with  his  own  money,  he 
is  guilty  of  a  wrongful  misappropria- 
tion thereof  within  the  meaning  of  the 
bankruptcy  law.  Johnson's  Adm'r  v. 
Parmenter  (1901)  74  Vt.  58,  52  Ati.  73. 
And  so  if  he  deposits  the  money  in  a 
bank  in  his  own  name  and  for  his  own 
benefit,  and  it  is  lost  through  the  in- 
solvency of  the  bank  or  through  his 
own  misconduct  with  respect  to  it. 
Brown  v.  Hannagan  (1911)  210  Mass. 
246,  96  N.  E.  714;  Morris  v.  Covey 
(1912)  104  Ark.  226,  148  S.  W.  257. 

Though  part  of  the  debt  due  from  an 
executor  or  administrator  may  be  made 
up  of  interest,  it  is  none  the  less  true 
that  the  whole  debt  is  excepted  from 
the  operation  of  a  discharge  in  bank- 
ruptcy, for  the  interest  is  a  mere  in- 
cident of  the  principal  and  cannot  be 
separated  from  it  Johnson's  Adm'r  v. 
Parmenter  (1901)  74  Vt  58,  52  Ati. 
73. 

A  debt  due  from  an  executor  to  the 
residuary  legatee  is  of  the  fiduciary 
character  excepted  from  the  operation 
of  a  discharge  in  bankruptcy.  Orisfield 
V.  State  (1880)  55  Md.  192. 

It  is  not  only  in  his  dealings  v^ith  the 
beneficiaries  that  a  personal  repre- 
sentative acts  in  a  fiduciary  charac- 
ter. If  he  has  so  administered  the  es- 
tate as  to  render  himself  personally 
liable  to  creditors,  his  debt  to  them  is 
also  a  fiduciary  debt  Laramore  v.  Mc- 
Kinzie  (1878)  60  Ga.  582.  But  an 
agreement  by  an  executor  guarantying 
the  payment  -of  a  demand  against  the 
estate,  and  admitting  the  possession 
of  sufficient  assets,  does  not  constitute 
a  debt  of  this  kind.  Amoskeag  Mfg. 
Co.  v.  Barnes  (1870)  49  N.  H.  312. 
And  where  he  settles  with  the  distribu- 
tees of  the  estate  by  giving  them  his 
personal  note^s,  and  they  release  him, 
there  is  a  novation  of  the  debts,  and 
claims  founded  on  the  notes  have  no 
fiduciary  character.  Elliott  v.  Higgins 
(1880>  83  N.  C.  459;  Light  v.  Mer- 
riam  (1882)  132  Mass.  283. 

.  Where  a  party  paid  an  executor  for 
a  portion  of  the  assets  of  the  ^state 
which  he.  purchased  at  a  discount,  but 
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without  any  actual  fraud,  and  was, 
with  the  executor,  held  liable  for  a 
devaBtayit,  his  subsequent  discharge  in 
bankruptcy  was  held  a  complete  defense 
to  an  action  against  him  for  the  devas- 
tavit. Neal  V.  Clark  (1877)  95  U.  S. 
704,  24  L.  Ed.  686. 

The  '  liability  of  ,a  guardian  to  his 
ward,  with  respect  to  the  ward's  prop- 
erty or  money,  is  also  a  fiduciary  debt, 
and  not  released  by  the  guardian's  dis- 
charge in  bankruptcy.  In  re  Maybin 
(D.  C.  1876)  15  N.  B:  R.  468,  Fed. 
Cas.  No.  9,337;  Simpson  v.  Simp- 
son (1879)  80  N.  C.  332;  Cromer  v. 
Cromer  (Va.  1877)  29  Grat  280. 
And  so,  where  a  guardian  makes  de- 
fault, and  his  surety  is  forced  to  pay 
the  deficit,. the  debt  of  the  guardian  to 
the  surety  for  reimbursement  is  one 
contracted  in  a  fiduciary  capacity  and 
is  not  affected  by  the  former's  discharge 
in  bankruptcy.  Halliburton  v.  Charter 
(1874)  55  Mo.  435. 

16.  —  AflfntSw— The  relation  of  an 
agent  to  his  principal  is  not  an  express 
or  technical  trust,  so  as  to  make  a  debt 
from  the  agent  to  the  principal  a  fidu- 
ciary debt  such  as  will  not  be  released 
by  the  agent's  discharge  in  bankruptcy. 
Keefauver  v.  Hevenor  (1914)  163  App. 
Div.  531,  148  N.  Y.  Supp.  434;  Boyd 
V.  Agriculture  Ins.  Co.  (1904)  20  Colo. 
App.  28,  76  Pac.  986;  Young  v.  Clark 
(1907)  7  Cal.  App.  194,  93  Pac.  1056. 

In  the  case  of  an  agent  employed  to 
collect  periodical  payments  or  other 
sums  of  money  for  his  principal,  there 
is  no  technical  fraud  in  his  mingling 
money  so  collected  with  his  own  funds, 
and  if  he  misappropriates  it  or  «imply 
fails  to  account  for  it,  it  is  not  a  breach 
of  a  technical  trust,  but  only  of  a  con- 
tract, and  hence  the  claim  against  him 
is  provable  in  bankruptcy  and  will  be 
released  by  his  discharge.  Noble  v. 
Hammond  (1889)  129  U.  S.  65,  9  Sup. 
Ct.  235,  32  L.  Ed.  621;  Grover  & 
Baker  Sewing  Machine  Co.  v.  Clinton 
(C.  C.  1873)  8  N.  B.  R.  312,  Fed.  Cas. 
No.  6345;  Green  v.  Chilton  (1874)  57 
Miss.  598,  34  Am.  Rep.  483;  GuUfoyle 
V.  Anderson  (N.  Y.  1880)  9  Daly,  64; 
Kaufman  v.  Alexander  (1880)  53  Tex. 
562;  Hanan  v.  Long  (1912)  150  App. 
Div.  327,  134  N.  Y.  Supp.  786.  But 
compare  Fulton  v.  Hammond  (C.  C. 
1882)  11  Fed.  291;  Shipley  v.  Platts 
(1903)  17  S.  D.  357,  97  N.  W.  1.  And 
see  Williams  v.  Virginia-CSarolina 
Chemical  Co.  (Ala.  1913)  62  South. 
755.  An  agent  employed  to  collect 
rents  due  to  his  principal  and  remit  the 
proceeds,  does  not  act  in  the  character 
of  a  trustee,  and  a  debt  created  by  Ms 
failure  to  account  for  money  so  col- 
lected is  not  excepted  from  the  opera- 
tion of  bis  discharge  in  bankruptcy. 
In  re  Benoit  (1909)  194  N.  Y.  649,  87 
N.  E.  1115;  Byrnes  v.  Byrnes  (1891) 
129  N.  Y.  23.  29  N.  B.  244;  StuU  T. 
Beddeo  (1907)  78  Neb.  119,  112  N.  W. 
315,  14  L.  R.  A.  (N.  S.)  607. 
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An  agent  employed  to  sdl  and  de- 
liver goods  of  his  principal  (or  simply 
to  deliver  goods  sold)  and  collect  and 
remit  the  proceeds,  less  his  commlBsion 
or  other  compensation,  is  not  a  trus- 
tee nor  does  he  act  in  a  fiduciary  ca- 
pacity. In  re  Camelo  (D.  C.  1912)  195 
Fed.  632,  28  Am.  Bankr.  Rep.  353; 
In  re  Hale  (D.  C.  1908)  161  Fed.  387^ 
20  Am.  Bankr.  Rep.  633;  American 
Agricultural  Chemical  Co.  v.  Berry 
(1913)  110  Me.  528,  87  Atl.  218;  Bar- 
ber V.  SterUng  (1877)  68  N.  Y.  267. 

A  judgment  obtained  by  a  railroad 
company  against  a  ticket  agent  for 
money  collected  by  him  for  tickets  sold 
and  converted  to  his  own  use  is  not  for 
a  fiduciary  debt.  In  re  Wenham  (D. 
C.  1906)  153  Fed.  910,  16  Am.  Bankr. 
Rep.  690. 

An  agent  who  retains  money  of  his 
principal,  which  was  sent  to  him  with 
directions  that  he  should  take  it  to  an- 
other place  and  there  pay  the  note  of 
his  principal,  cannot  be  treated  as  a  de- 
faulting trustee,  but  his  liability  will  be 
discharged  in  bankruptcy.  Pankey  ▼• 
Nolan,  6  Humph.  (Tenn.  1845)  154; 
Phillips  V.  Russell  (1856)  42  Me.  360. 
Compare  Matteson  ▼.  Kellogg  (1854) 
15  m  547. 

In  the  case  of  one  who  is  intrusted 
with  the  funds  of  another  for  the  pur- 
pose of  loaning  them  on  real  estate 
security,  and  who  is  authorized  to  re- 
ceive payment  of  the  interest  as  due 
and  of  the  principal  of  such  loans,  and 
directed  to  remit  the  same  to  his  prin- 
cipal, when  borrowers  pay  into  his 
hands  either  the  interest  or  the  prin- 
cipal, he  does  not  receive  the  money  in 
the  capacity  of  a  trustee,  and  his  fail- 
ure to  pay  it  over  creates  a  simple  debt 
which  is  dischargeable  in  bankruptcy. 
Bracken  v.  IkClner  (C.  C.  1900)  104 
Fed.  522,  6  Am.  Bankr.  Rep.  23.  But 
if,  instead  of  investing  the  money  sent 
to  him,  as  directed,  he  converts  it  to 
his  own  use  and  employs  it  in  his  own 
business,  it  is  considered  that  such  a 
misapplication  of  the  funds  is  a  breach 
of  trust,  so  that  the  debt  thereby  creat- 
ed win  not  be  barred  by  his  discharge 
in  bankruptcy.  Flagg  v.  Ely  (N.  Y. 
1846)  1  Edm.  Sel.  Cas.  206.  And  the 
same  result  follows  where  he  lends 
the  principal's  money  to  himself,  or 
where,  on  lending  it  to  a  third  person, 
he  takes  security  in  the  form  of  a  trust 
deed  to  himself  as  trustee.  In  the  lat- 
ter case,  if  the  property  or  its  proceeds 
come  into  his  hands  through  foreclosure, 
he  is  technically  a  trustee  and  hold4 
the  property  in  a  fiduciary  capacity. 
Bracken  v.  Milner  (C.  C.  1900)  104 
Fed.  522,  5  Am.  Bankr.  Rep.  23. 

An  assignment  of  money  to  grow  due 
in  the  future  puts  the  assignor  in  the 
position  of  a  trustee,  so  that  if  he 
collects  the  money  when  due  and  mis- 
appropriates it,  he  cannot  plead  his 
discharge  in  bankruptcy  against  the  as- 
signee's daim.    J.  K  Mott  ^aworks 
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T.  Touniey  (1904)  94  App.  Diy.  216, 
87  N.  Y.  »upp.  1020. 

17.  —  Attomeysw-^he  relation  of 
attorney  and  client  is  one  of  trust,  and 
a  violation  of  duty  by  the  attorney  is 
an  act  done  in  a  fiduciary  capacity  un- 
der the  bankruptcy  law,  and  a  debt 
growing  oat  of  the  conversion  or  em- 
bexzlement  by  an  attorney  of  his  client's 
money  or  property,  while  in  his  hands, 
ii  a  debt  created  while  he  is  acting  in 
a  fiduciary  capacity  and  therefore  not 
released  by  his  discharge  in  bankruptcy. 
Flanagan  ▼.  Pearson  (1875)  42  Tex. 
1.  19  Am.  Rep.  40;  Heffren  y.  Jayne 
(1872)  39  Ind.  463,  13  Am.  Rep.  281. 
CONTRA,  Wolcott  y.  Hodge  (Mass. 
1860)  15  Gray,  547,  77  Am.  Dec  381; 
Woodward  t.  Towne  (1879)  127  Mass. 
41,  34  Am.  Rep.  337. 

18. Bailees.  — Unless     expressly 

constituted  a  trustee,  a  bailee  of  per- 
sonal property  does  not  hold  it  in  a 
fiduciary  capacity,  nor  act  in  such  a 
capacity  when  dealing  with  it,  so  that 
a  debt  or  claim  against  him  for  the 
loss,  destruction,  or  conversion  of  the 
property  is  simply  founded  on  his 
breach  of  contract  and  will  be  released 
by  his  discharge  in  bankruptcy.  Sum- 
ner V.  Richie  (1880)  54  Iowa,  654,  6 
N.  W.  752:  Phillips  y.  Russell  (1856) 
42  Me.  360;  Orannis  y.  Cubbedge 
(1883)  71  6a.  582.  Compare  Herman 
y.  Lynch  (1881)  26  Kan.  435,  40  Am. 
Rep.  320.  And  see  Bumham  y.  Noyes 
(1878)  125  Mass.  85;  Stokes  y.  Mason 
(1872)  10  R,  I.  261,  12  N.  B.  R.  498. 

Where  one  is  intrusted  with  the  ef- 
fects of  another  to  sell  and  dispose  of 
them  for  the  benefit  of  the  letter,  and 
to  account  to  him  therefor,  the  mere 
fact  that  such  bailee  has  failed  to  ac- 
count does  not  create  a  debt  which  is 
exempted  from  his  discharge  in  bank- 
ruptcy. Georgia  R.  R.  y.  Cubbedge 
(1885)  75  Ga.  321. 

Where  the  bankrupts  pledged  accounts 
due  them  for  merchandise  sold  to  se- 
cure a  loan,  and  also  agreed  to  hold 
any  goods  returned  by  customers  whose 
accounts  were  assigned  as  the  property 
of  the  creditor  or  resell  the  same  as  his 
agrents  and  account  for  the  proceeds,  it 
vas  held  that  a  failure  to  pay  oyer  the 
proceeds  of  goods  so  resold  did  not 
create  a  liability  for  "willful  and  malici- 
ous injury"  to  the  property  of  the  cred- 
itor, nor  a  debt  created  by  the  bank- 
mpts  while  acting  in  a  fi'^uciarv  ca- 
padty.  In  re  Toklas  Bros.  (D.  C.  19'«2) 
201  Fed.  377,  29  Am.  Bankr.  Rep.  709. 

A  claim  against  a  pledgee  of  a  cer- 
tificate of  stock,  based  on  his  pled^ng 
the  stock  for  an  amount  in  excess  of 
the  pledgor's  Indebtedness,  shortly  be- 
fore his  adjudication  in  bankruptcy,  and 
a  refnsal  to  deliyer  the  certificate  to 
the  pledgor  on  tender  of  payment  of 
his  debt,  is  predicated  merely  on  the 
pledgee's  breach  of  contract,  and  is  a 
liability  discharged  in  bankruptcy. 
Wood  y.  Fisk  (1918)  156  App.  Diy.  497, 
141  N.  Y.  Supp.  842. 
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Where  plaintiff  sold  personal  proper- 
ty to  defendant,  under  an  agreement 
that  the  title  should  remain  in  the  sell- 
er until  the  purchase  price  was  paid, 
but  defendant  sold  the  property  and 
apprM>riatod  the  proceeds,  it  was  held 
that  his  liability  therefor  was  not  cre- 
ated while  ho  was  acting  in  a  fiduciary 
capacity.  Bryant  y.  Kinyon  (1901)  127 
Mich.  152,  86  N.  W.  531,  53  14.  R.  A. 
801. 

19.  —  Bankers    and    brokers.  — A 

banker  does  not  occupy  the  position  of 
a  trustee  with  respect  to  funds  placed 
in  his  hands  on  general  deposit.  The 
relation  of  the  parties  is  simply  that  of 
debtor  and  creditor.  Hence  a  claim 
against  the  banker  for  the  loss  or  con- 
yersion  of  the  money  will  be  a  proyable 
debt  against  him  in  bankruptcy  and  will 
be  barred  by  ids  discharge.  Lewis  y. 
Shaw  (1907)  122  App.  Diy.  96,  106  N. 
T.  Supp.  1012;  Sheldon  y.  Clews  (N. 
Y.  1883)  13  Abb.  New  Cas.  40;  Shaw 
y.  Vaughan  (1884)  52  Mich.  405,  18 
N.  W.  126;  Maxwell  y.  Byans  (1883) 
90  Ind.  596,  46  Am.  Rep.  234;  Heryey 
V.  Deyereux  (1875)  72  N.  C.  463. 

The  dealings  between  a  stockbroker 
and  his  customers  are  not  of  a  fiduciary 
character,  and  the  broker's  discharge  in 
bankruptcy  will  release  him  from  claims 
against  him  growing  out  of  his  con- 
yersion  or  misappropriation  of  money 
placed  in  his  hands  by  a  customer  as 
margin  or  for  the  purchase  of  stocks. 
In  re  Ennis  &  Stoppani  (D.  C.  1909) 
171  Fed.  755,  22  Am.  Bankr.  Rep.  679; 
Halpine  y.  May  (1868)  100  Mass.  498; 
Lawrence  y.  Harrington  (1890)  122  N. 
Y.  408,  25  N.  B.  406;  Clarke  y.  MilUken 
(1911)  70  Misc.  Rep.  492,  127  N.  Y. 
Supp.  339.  And  from  claims  growing 
out  of  his  failure  or  refusal  to  return 
securities  deposited  with  him  as  col- 
lateral. Palmer  y.  Hussey  (1886)  119 
U.  S.  96,  7  Sup.  Ct  158,  30  L.  Ed.  362; 
Hennequin  y.  Clews  (1884)  111  U.  S. 
676,  4  Sup.  Ct  576,  28  L.  Ed.  565; 
Crosby  y.  Miller,  Vaughn  &  Co.  (1903) 
25  R.  I.  172.  55  Atl.  328;  Hennequin 
V.  Clews  (1879)  77  N.  Y.  427,  33  Am. 
Rep.  641.  And  from  a  claim  based  on 
his  unauthorized  sale  of  stock  purchas- 
ed for  a  customer.  Stratford  y.  Jones 
(1885)  97  N.  Y.  586. 

20.  —  Faetors  and  com  mission  mer- 
chants.— -A  factor  or  commission  mer- 
chant is  not  technically  a  trustee  with 
respect  to  the  goods  of  his  principal  in 
his  hands  or  with  respect  to  the  pro- 
ceeds of  sales,  and  his  failure  to  pay 
oyer  money  due  to  his  principal  is  not 
a  breach  of  trust.  It  creates  a  simple 
debt,  which  is  proyable  and  discharge- 
able in  bankruptcy,  and  not  a  fiduciary 
debt  Chapman  y.  Forsyth  (1844)  2 
How.  202.  11  L.  Ed.  236;  Crawford 
y.  Burke  (1904)  195  U.  S.  176.  25  Sup. 
Ct  9,  49  L.  Ed.  147,  12  Am.  Bankr. 
Rep.  669;  In  re  Adler  (1907)  152  Fed. 
422,  81  C.  C.  A.  564,  18  Am.  Bankr. 
Rep.  240;  In  re  Gulick  (1911)  186 
Fed.   850,   26  Am.    Bankr.    Rep.   362; 
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Mathiea  y.  Goldberg  (0.  G.  1907)  166 
Fed.  541,  19  Am.  Bankr.  Rep.  191; 
In  re  Basch  (D.  C.  1899)  97  Fed.  761, 
8  Am.  Bankr.  Rep.  ^5;  In  re  Bene- 
dict (1902)  37  MiBC.  Rep.  230,  75  N. 
Y.  Supp.  165;  Zeperink  y.  Card  (fi.  G. 
1882)  11  Fed.  295;  Owsley  y.  Cobin 
(C.  G.  1877)  15  N.  B.  R.  489,  Fed. 
Gas.  No.  10,636;  In  re  Smith  (D.  G. 
1878)  Fed.  Gas.  No.  12,976;  Hayman 
y.  Pond  (Mass.  1843)  7  Mete.  328; 
Scott  y.  Porter  (1880)  93  Pa.  38,  39 
Am.  Rep.  719;  Falkland  y.  Bank  (N. 
Y.  1880)  21  Hun,  450;  Austill  y.  Graw- 
ford  (1845)  7  Ala.  335;  Woolsey  y. 
Cade  (1875)  54  Ala.  378,  25  Am.  Rep. 
711;  MazweU  y.  Eyans  (1883)  90  Ind. 
596,  46  Am.  Rep.  234;  Du  Pont  y. 
Beck  (1881)  81  Ind.  271;  Groyer  & 
Baker  S.  M.  (3o.  y.  Clinton  (G.  G.  1873) 
8  N.  B.  R.  312,  Fed.  Gas.  No.  5,845; 
Keime  y.  Graff  (G.  C.  lfe78)  17  N.  B. 
R.  319,  Fed.  Gas.  No.  7,650;  Kaufman 
y.  Alexander  (1880)  53  Tez.  562. 

In  the  absence  of  an  agreement  to 
the  contrary,  a  principal  has  the  right 
at  any  time  to  retake  possession  of 
goods  consigned  to  a  factor  on  pay- 
ment of  adyances  and  liens;  and  where 
a  factor,  without  legal  excuse,  refuses 
to  return  goods  on  demand  of  the  con- 
signor, his  liability  therefor  is  a  debt 
created  by  his  fraud,  embezzlement,  or 
misappropriation  while  acting  in  a  fidu- 
ciary capacity,  from  which  he  is  not 
released  by  a  discharge  in  bankruptcy. 
Mathieu  y.  Goldberg  (G.  G.  1907)  156 
Fed.  541,  19  Am.  Bankr.  Rep.  191. 

21.  —  Auctioneers.— An  auctioneer 
acts  in  a  fiduciary  capacity  in  respect 
to  goods  placed  in  his  hands  for  sale, 
and  that  his  liability  for  their  pro- 
ceeds will  therefore  not  be  released  by 
his  discharge  in  bankruptcy.  Jones  y. 
Russell  (1871)  44  Ga.  460,  11  N.  B.  R. 
478;  In  re  Lord  (G.  G.  1842)  Fed. 
Gas.  8,501;  Growther  y.  Blgood,  L.  R. 
34  Gh.  Diy.  691. 

A  deposit  of  money  made  by  the  pur- 
chaser at  a  sale  by  auction  is  not  re- 
ceived by  the  auctioneer  in  a  fiduciary 
capacity.  Gibson  y.  Gorman  (1882)  44 
N.  J.  Law,  325. 

22.  —  Partners  and  Joint  adventur- 
ers^— A  claim  of  one  partner  against  the 
other  for  fraud  or  mismanagement  of 
the  partnership  business,  or  for  misap- 
propriation of  the  firm's  assets,  is  not 
a  debt  contracted  while  acting  in  a  fidu- 
ciary capacity  so  as  to  be  excepted  from 
the  operation  of  a  discharge  in  bank- 
ruptcy. Gee  y.  Gee  (1901)  84  Minn. 
384.  87  N.  W.  1116;  Karger  y.  Orth 
(1911)  116  Minn.  124,  133  N.  W.  471; 
Inge  y.  Stillwell  (1912)  88  Kan.  33,  127 
Pac.  527,  42  L.  R.  A.  (N.  S.)  1093. 

During  a  partnership  between  two 
persons,  formed  to  conduct  a  banking 
business,  the  managing  partner  is  not 
an  officer,  within  the  meaning  of  this 
section,  neither  does  he  act  in  any  fidu- 
ciary capacity.  Martin  y.  Starrett 
(1915)  97  Neb.  653,  151  N.  W.  154. 

Where  one'receiyes  money  from  an- 
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other  to  be  inyested  on  their  joint  ac- 
count in  the  purchase  of  land  or  com- 
modities, with  an  agreement  that  it  ia 
to  be  returned  if  no  inyestment  ia 
made,  or  that  the  profits  of  any  suc- 
cessful purchase  and  sale  shall  be  di- 
yided  between  Uiem,  no  fiduciary  debt 
is  thereby  created.  Such  an  arrange- 
ment does  not  constitute  the  party  re- 
ceiying  the  money  a  trustee  for  the 
other,  but  merely  a  partner  with  him, 
and  a  debt  growing  out  of  the  joint  ad- 
yenture  will  be  dischargeable  in  bank- 
ruptcy. Hill  y.  Sheibley  (1882)  68  Ga. 
556;  Pierce  y.  Shippee  (1878)  90  IlL 
37L 

23.  —  Pttbllo  and  other  ofllcers^- 
A  debt  created  by  the  bankrupt's  fraud 
while  acting  as  an  officer,  or  one  creat- 
ed by  his  embezzlement  while  acting  as 
an  officer,  or  by  his  misappropriation 
of  funds  while  acting  as  an  officer,  will 
be  excepted  from  the  operation  of  his 
discharge,  in  the  same  manner  and  to 
the  same  extent  as  a  debt  created  by  a 
technical  "defalcation."  Tindle  y.  Bir- 
kett  (1907)  205  U.  S.  183,  27  Sup.  Ct. 
493,  51  L.  Ed.  762,  18  Am.  Bankr. 
Rep.  121;  In  re  Harper  (D.  G.  1904) 
133  Fed.  970. 

Among  the  public  officers  who  are 
within  this  proyision  of  the  statute,  so 
that  money  debts  due  from  them  in 
their  official  capacity  are  not  affected 
by  a  discharge  in  bankruptcy,  are  col- 
lectors of  taxes.  Morse  y.  Lowell 
(Mass.  1843)  7  Mete  152;  Richmond  t. 
Brown  (1876)  6^  Me.  373;  Town  of 
Grantham  y.  Clark  (1882)  62  N.  H. 
426.  Sheriffs,  in  fo  far  as  they  re- 
ceiye  or  handle  public  money.  Johnson 
y.  AuditoV  (1879)  78  Ky.  282;  CJoun- 
cill  y.  Horton  (1883)  88  N.  G.  222. 
Official  auctioneers  of  cities.  Jones  y. 
Russell  (1871)  44  G^  460.  Any  ma- 
nicipal  officer  whose  duty  requires  him 
to  collect  and  account  for  license  fees. 
In  re  Johnson  (D.  G.  1842)  Fed.  Gas. 
No.  7,365a.  Registers  and  receiyers  of 
the  land  office.  Ex  parte  Wright  (D. 
G.  1843)  Fed.  Gas.  No.  18,064. 

Debts  created  in  their  official  ca- 
pacity by  officers  of  priyate  corpora- 
tions, such  as  presidents  and  cashiers 
of  banks,  treasurers  of  other  corpora- 
tions, and  all  officers  who  share  in  the 
management  of  the  finances,  are  ex- 
cepted from  the  operation  of  a  dis- 
charge in  bankruptcy.  Harper  y.  Ran- 
kin (1905)  141  Fed.  626,  72  O.  C.  A. 
320,  15  Am.  Bankr.  Rep.  606;  Shep- 
ard  y.  Morgan  (1908)  123  App.  Diy. 
128,  108  N.  Y.  Supp.  379;  Tatum  y. 
Leigh  (1911)  136  (Ja.  791,  72  S.  B. 
236,  Ann.  Gas.  1912D,  216;  Peterbor- 
ough R  R.  y.  Wood  (1881)  61  N.  H. 

4ia 

Where  a  defaulting  public  officer 
giyes  his  note  for  the  amount  due 
(whether  to  his  successor  in  office  or 
to  the  officers  authorized  to  demand  the 
money  in  his  hands),  there  is  such  a 
noyation  or  change  in  the  character  of 
the   debt   that  it  loses  its   preferred 
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character  in  bankmptcy,  and  becomes 
dischargeable  like  any  ordinary  claim 
founded  on  a  note.  Wilkes  County 
Com'rs  V.  Staley  (1880)  82  N.  0.  395. 
CONTEtA,  Madison  Tp.  ▼.  Dunkle 
(1888)  114  Ind.  262,  16  N.  E.  593. 

24.  —  Sureties  on  bonds  of  fiduci- 
ary debtors^The  obligation  of  a  sure- 
ty on  the  bond  of  a  principal  who  acts 
in  a  fiduciary  capacity  is  contractual 
and  not  in  the  nature  of  a  trust,  and 
if  the  surety  become  bankrupt,  and  his 
liability  on  the  bond  is  so  far  fixed  as 
to  constitute  a  provable  debt  against 
his  estate,  it  will  be  released  by  his 
discharge  in  bankruptcy.     Jones  y.  Knox 

(1871)  46  Ala.  53,  7  Am.  Rep.  583; 
Reite  V.  People  (1874)  72  HI.  435,  16 
N.  B.  R.  196;  McDonald  y.  State 
(1881)  77  Ind.  26;  Simpson  ▼.  Simp- 
son (1879)  80  N.  O.  332;  Davis  v.  Mc- 
Cnrdy  (1880)  50  Wis.  569,  7  N.  W. 
665;  Harmon  v.  McDonald  (1905)  187 
Mass.  578,  73  N.  E.  883,  3  Ann.  Gas. 
64;  Fowler  v.  KendaU  (1858)  44  Me. 
448;  Saunders  v.  Commonwealth  (Va. 
1853)  10  Grat  494;    McMinn  v.  AUen 

(1872)  67  N.  O.  131;  Steele  v.  Graves 
(1880)  68  Ala«  21;  Ez  parte  Taylor 
(a  C.  1877)  16  N.  B.  R.  40,  Fed.  Gas. 
No.  13,773. 

A  surety  on  an  administrator's  bond 
occupies  no  fiduciary  relation  that  wUl 
prevent  his  discharge  in  bankruptcy 
from  operating  as  a  release  irom  lia- 
bility for  contribution  to  his  cosurety, 
who  has  been  compelled  to  pay  the 
debt  of  the  administrator.  Miller  y. 
Gillespie  (1881)  59  Mo.  220. 

If  a  surety  gives  his  personal  note 
for  the  debt  due  from  his  principal,  and 
pays  the  note  at  maturity,  .his  daim 
against  the  principal  for  reimburse- 
ment is  not  of  such  a  fiduciary  char- 
acter as  to  be  excepted  from  the  oper- 
ation of  the  principal's  discharge  in 
bankruptcy.  Light  v.  Merriam  (1882) 
132  Mass.  283;  Gromer  y.  Gromer 
(Va.  1877)  29  Grat  280;  Leinkauf  y. 
WeUhouse  (1907)  1  Ga.  App.  670,  57 
S.  £.  961. 

25.  Liabilitlea  for  willful  and  mall- 
flien  injuries^-It  is  not  necessary  that 
a  liability  for  willful  and  malicious  in- 
jury to  the  person  or  property  of  an- 
other should  have  been  reduced  to  judg- 
ment, in  order  to  except  it  from  the 
operation  of  a  discharge  in  bankruptcy. 
Bevcr  v.  Swecker  (1908)  138  Iowa, 
721.  116  N.  W.  704.  But  the  fact  that 
judgment  has  been  obtained  upon  such 
suability  does  not  change  the  character 
of  the  claim  so  as  to  make  it  discharge- 
able in  bankruptcy.  Thompson  v.  Judy 
(1904)  169  Fed.  553,  95  G.  G.  A.  51, 
22  Am.  Bankr.  Rep.  154-;  Stefanini  y. 
Sroka  (1904)  43  Misc.  Rep.  614,  88 
N.  Y.  Supp.  167;  Woehrle  v.  Gandini 
(1910)  158  Gal.  107,  109  Pac  888. 

Where  a  defendant,  against  whom  a 
judgment  has  been  obtained  for  an  as- 
aanlt  and  who  has  been  arrested  on  ex- 
ecution, makes  application  to  take  the 
poor  debtor's  oath,  and  gives  a  recog- 


nizance under  the  local  statute,  such 
recognizance  is  merely  a  cumulative  se- 
curity for  the  original  judgment,  and  a 
judgment  subsequently  rendered  on  the 
recognizance  is  a  liability  for  willful 
and  malicious  injury,  and  not  released 
in  bankruptcy.  In  re  Gololuca  (D.  G. 
1904)  133  Fed.  255,  13  Am.  Bankr. 
Rep.  292. 

As  used  in  this  section,  the  phrase 
''willful  and  malicious  injury"  does  not 
necessarily  involve  hatred  or  ill  will  as 
a  state  of  mind,  but  arises  from  a 
wrongful  act  done  intentionally  and 
without  cause  or  excuse.  In  re  Hal- 
per  (1913)  82  Misc.  Rep.  205,  143  N. 
Y.  Supp.  1005;  Peters  v.  U.  S.  (1910) 
177  Fed.  885,  101  G.  G.  A.  99,  24  Am. 
Bankr.  Rep.  206;  McGhristal  v.  Glis- 
bee  (1906)  190  Mass.  120,  76  N.  E.  511, 
8  L.  R.  A.  (N.  S.)  702,  5  Ann.  Gas. 
769;  Kavanaugh  v.  Mclntyre  (1908) 
128  App.  Div.  722,  112  N.  Y.  Supp.  987. 

Where  a  judgment  had  been  recover- 
ed, in  an  action  of  trespass  vi  et  armis 
in  a  state  court,  against  a  school-teach- 
er for  an  assault  upon  a  pupil  alleg- 
ed to  have  consisted  in  the  infliction  of 
corporal  punishment  with  excessive  se- 
verity, held,  that  the  liability  was  for 
a  willful  and  malicious  injury,  from 
which  the  defendant  would  not  be  re- 
leased by  his  discharge  in  bankruptcy. 
Peters  v.  D.  S.  (1910)  177  Fed.  885, 
101  G.  G.  A.  99,  24  Am.  Bankr.  Rep. 
206. 

A  judgment  against  a  landlord  for  a 
personal  injury  inflicted  by  a  vicious 
dog  owned  by  the  tenant  and  kept  on 
the  leased  premises  is  not  one  for  a 
willful  and  malicious  injury,  but  is 
based  on  negligence  only,  and  the  debt 
is  one  from  which  the  defendant  is  re- 
leased by  his  discharge  in  bankruptcy. 
In  re  Lorde  (D.  C.  1906)  144  Fed.  320, 
16  Am.  Bankr.  Rep.  201. 

Negligence  alone  does  not  constitute 
either  such  malice  or  such  willfullness 
as  is  contemplated  by  this  provision  of 
the  act.  In  re  Wakefield  (D.  G.  1913) 
207  Fed.  181,  31  Am.  Bankr.  Rep.  42; 
Weisfield  v.  Beale  (1910)  44  Pa.  Super. 
Gt.  386.  A  discharge  in  bankruptcy 
does  not  bar  an  action  in  tort  for  the 
death  of  a  servant  caused  by  the  bank- 
rupt's negligence.  Pearlman  v.  Booth 
(1914)  160  App.  Div.  219,  145  N.  Y. 
Supp.  5^9. 

A  judgment  against  an  innkeeper  for 
causing  the  death  of  plaintiff's  husband 
while  a  guest  at  the  inn,  in  consequence 
either  of  failing  to  take  proper  care  of 
the  decedent  or  of  administering  to 
him  a  dangerous  drug  when  decedent 
was  in  a  state  of  excited  alcoholic  in- 
toxication, is  not  for  a  willful  and  ma- 
licious injury,  and  therefore  is  releas- 
ed by  a  discharge  in  bankruptcy. 
Tompkins  v.  Williams  (1910)  137  App. 
Div.  521,  122  N.  Y.  Supp.  152. 

A  liability  or  a  judgment  for  dam- 
ages for  slander  or  libel  is  for  such  an 
injury  to  the  person  as  is  not  released 
or  affected  by  a  discharge  in  bankrupt- 
cy.   In  re  Dowie  (D.  G.  1912)  202  Fed. 
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816,  29  Am.  Bankr.  Rep.  838;  Mc- 
Donald ▼.  Brown  (1902)  23  R.  I.  546, 
51  Aa  213,  68  L.  R.  A.  768,  91  Am. 
St  Rep.  659;  National  Surety  Go.  ▼. 
Medlock  (1907)  2  Ga.  App.  665,  58  S. 
E.  1131;  Parker  y.  Brattan  (1913) 
120  Md.  428,  87  AtL  756;  Sanderson 
V.  Hunt  (1903)  116  Ky.  435,  76  S.  W. 
179,  3  Ann.  Gas.  168;  Drake  v.  Ver- 
non (1910)   26  S.  D.  354,  128  N.  W. 

817.  A  judgment  for  damages  for  slan- 
der not  being  dischargeable  in  bank- 
ruptcy, a  judgment  against  the  plain- 
tiff for  costs  in  such  an  action  partakes 
of  the  same  character  and  is  not  re- 
leased by  the  discharge.  In  re  Dowie 
(D.  G.  1912)  202  Fed.  816,  29  Am. 
Bankr.  Rep.  338. 

A  discharge  in  bankruptcy  does  not 
release  the  bankrupt  from  a  judgment 
in  an  action  for  false  arrest  or  mali- 
cious prosecution.  Mason  y.  Perkins 
(1904)  180  Mo.  702,  79  S.  W.  683,  103 
Am.  St.  Rep.  591;  Taylor  t.  Marshall 
(1910)  153  ni.  App.  409.  GONTRA, 
Johnston  y.  Bruckheimer  (1909)  133 
App.  Diy.  649,  118  N.  Y.  Supp.  189. 
Or  a  judgment  in  forcible  detainer 
against  a  landlord  based  on  his  wrong- 
fully and  forcibly  remoying  an  assignee 
of  the  lessee  under  a  judgment  for  dis- 
possession against  the  lessee  alone. 
In  re  Munro  (D.  G.  1912)  195  Fed. 
817,  28  Am.  Bankr.  Rep.  369.  Or  a 
judgment  for  personal  injuries  result- 
ing from  the  sale  of  pure  carbolic  acid 
for  a  2  per  cent  solution.  In  re 
Halper  (1913)  82  Misc.  Rep.  205,  143 
N.  Y.  Supp.  1005. 

A  fraudulent  appropriation  of  the 
money  or  property  of  another  is  a 
"willful  and  malicious  injury"  to  such 
property,  within  the  meaning  of  the 
bankruptcy  law.  Hallagan  y.  Dowell 
(Iowa,  1913)  139  N.  W.  883.  An  in- 
tentional sale  by  a  brokerage  firm  of 
stock  held  by  it  upon  an  account  and 
depositing  the  proceeds  in  bank  in  the 
firm  name  held  to  create  a  liability  for 
willful  and  malicious  "injury  to  the 
property  of  another."  Kayanaugh  y. 
Mclntyre  (1914)  104  N.  E.  135,  210  N. 
Y.  175,  affirming  judgment  (1912)  135 
N.  Y.  S.  1120,  151  App.  Diy.  910,  which 
affirms  judgment  (1911)  133  N.  Y.  S. 
679,  74  Misc.  Rep.  222.  Liability  of 
maker  of  a  note  conyerting  to  his  own 
use  the  proceeds  of  a  note  deposited 
with  the  payee  as  collateral,  held  not 
to  arise  from  willful  and  malicious  in- 
jury to  the  property  of  the  payee  with- 
in Bankruptcy  Act,  §  17.  First  Nat 
Bank  of  Enosburg  Falls  ▼.  Bamforth 
(Vt  1916)  96  A.  600. 

A  judgment  against  defendant  for 
taking  plaintiff's  cattle  without  his  con- 
sent, and  appropriating  them  to  his 
own  use,  is  not  released  by  defendant's 
discharge  in  bankruptcy.  Bever  y. 
Swecker  (1908)  138  Iowa,  721,  116  N. 
W.  704. 

26.  Liabilities  for  seduction  and  crim- 
inal conversation.— A  liability  for  the 
seduction  of  a  woman  or  for  criminal 
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conyersation  or  alienating  the  affections 
of  a  husband  or  wife  is  not  released  by 
a  discharge  in  bankruptcy.  Tinker  y. 
Golwell  (1904)  193  U.  S.  473,  24  Sap. 
Gt  505,  48  L.  Ed.  754,  11  Am.  Bankr. 
Rep.  568;  Colwell  y.  Tinker  (1902)  169 
N.  Y.  531,  62  N.  E.  668,  58  L.  IL  A. 
765,  98  Am.  St  Rep.  587;  Leicester  v. 
Hoadley  (1903)  66  Kan.  172,  71  Pac. 
318,  65  L.  R.  A.  523;  In  re  Freche  (D. 
C.  1901)  109  Fed.  620.  6  Am.  Bankr. 
Rep.  479;  In  re  Maples  (D.  C.  1901) 
105  Fed.  919,  5  Am.  Bankr.  Rep.  426; 
Exline  y.  Sargent  (1901)  23  Ohio  Cir. 
Ot  R.  180.  Compare  In  re  Tinker  (D. 
C.  1900)  99  Fed.  79.  3  Am.  Bankr. 
Rep.  580;  In  re  Sulliyan,  1  Nat  Bankr. 
News,  380;  Rowland  y.  Carson  (1876) 
28  Ohio  St  625,  16  N.  B.  R.  372. 

A  judgment  rendered  against  the 
bankrupt  in  an  action  for  breach  of 
promise  of  marriage,  where  there  is  no 
proof  of  seduction  of  the  plaintiff,  or  of 
malice  or  any  injury  to  character,  is 
for  a  mere  contract  debt,  and  comes 
within  the  operation  of  the  discharge  in 
bankruptcy.  Finnegan  y.  Hall  (1901) 
35  Misc.  Rep.  773,  72  N.  Y.  Supp.  347; 
Bond  y.  Milliken  (1906)  134  Iowa.  447, 
109  N.  W.  774,  120  Am.  St  Rep.  440. 
And  the  same  rule  obtains  where  seduc- 
tion is  shown  as  an  element  of  dam- 
ages, but  not  made  a  substantiye  part 
of  the  cause  of  action.  Disleir  y.  Mc- 
Cauley  (1901)  66  App.  Div.  42,  73  N, 
y.  Supp.  270. 

A  judgment  obtained  by  an  unmar- 
ried woman  for  breach  of  marriage 
promise,  accompanied  by  seduction,  will 
be  regarded  as  entirely  for  the  seduc- 
tion, and  therefore  not  dischargeable  ia 
bankruptcy,  in  the  absence  of  a  show- 
ing as  to  what  part  of  the  damages  was 
awarded  for  the  breach  of  promise. 
In  re  Warth  (1912)  200  Fed.  408,  118 

0.  O.  A.  560,  29  Am.  Bankr.  Rep.  210; 
In  re  Grounds  (D.  C.  1914)  215  Fed. 
280. 

27.  Debts     contracted    by    fraadw^ 

Debts  created  by  the  fraud  of  the  bank- 
rupt are  not  excepted  from  the  opera- 
tion of  the  discharge,  unless  so  created 
while  he  was  acting  as  an  officer  or  in 
a  fiduciary  capacity.  Crawford  y. 
Burke  (1904)  195  U.  S.  176.  25  Sup. 
Ct  9,  49  L.  Ed.  147,  12  Am.  Bankr. 
Rep.  659;  BuUis  y.  O'Beirne  (1904) 
195  U.  S.  606,  25  Sup.  Ct  118,  49  Jm 
Ed.  340,  13  Am.  Bankr.  Rep.  108; 
Tindle  y.  Birkett  (1907)  205  U.  S.  183, 
27  Sup.  Ct  493,  51  L.  Ed.  762,  18  Am. 
Bankr.  Rep.  121;  In  re  Ennis  &  Stop- 
pani  (D.  C.  1909)  171  Fed.  755,  22  Am. 
Bankr.  Rep.  679;  Gee  y.  Gee  (1901) 
84  Minn.  384,  87  N.  W.  1116;  J.  O. 
Smith  &  Wallace  Co.  y.  Lambert  (1903) 
69  N.  J.  Law,  487,  55  Ati.  88;  Crosby 
y.  Miner,  Vaughn  &  Co.  (1903)  25  R. 

1.  172,  55  AtL  328;  Morse  y.  Kaufman 
(1902)  100  Va.  218,  40  S.  E.  916; 
Jewett  Bros.  &  Jewett  y.  Bentson 
(1905)  20  S.  D.  175,  105  N.  W.  173; 
Dilley  y.  Simmons  Nat  Bank  (Ark. 
1913)  158  &  W.  144;  Martin  t.  Star- 
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pett   (1915)  ©7  Neb.  668,  151  N.  W. 
154. 

A  cause  of  action  does  not  become 
merged  in  a  judgment  thereon  so  as  to 
preclude  the  creditor  from  showing  that 
the  original  debt  was  created  by  fraud, 
and  if  it  is  established  that  the  original 
debt  would  not  have  been  discharge- 
able in  bankruptcy,  neither  ^dll  the 
judgment  recovered  upon  it  be  so  dis- 
chargeable. Dilley  t.  Sihimons  Nat. 
Bank  (Ark.  1918)  158  S.  W.  144;  For- 
syth  y.  Vehmeyer  (1898)  176  111.  859, 
52  N.  E.  55,  affirmed  (1900)  177  U.  S. 
177,  20  Sup.  Ct.  623,  44  L.  Ed.  723,  8 
Am.  Bankr.  Bep.  807;  Qee  t.  Gee 
(1901)  84  mmx.  884,  87  N.  W.  1116; 
Packer  v.  Whittier  (1899)  91  Fed.  511, 
33  G.  G.  A.  658,  1  Am.  Bankr.  Bep. 
621;  In  re  Pettis  (D.  G.  1868)  Fed. 
Gas.  No.  11,046;  Warner  v.  Gronkhite 
(C.  G.  1875)  Fed.  Gas.  No.  17,180; 
Homer  y.  Spelman  (1875)  78  IlL  206; 
Freiberg  y.  Popper  (N.  Y.  1851)  12 
Hun,  658;  Kaufman  y.  Lindner  (N.  Y. 
1884)  67  How.  Prac.  322;  Young  y. 
Grau  (1884)  14  B.  I.  340;  In  re  Pat- 
terson (D.  G.  1868)  1  N.  B.  B.  307, 
Fed.  Gas.  No.  10,817.  GONTBA,  see 
Shnman  y.  Strauss  (1871)  84  N.  Y. 
Super.  Gt  6;  Kames  y.  Fox  (Pa.  1880) 
14  Phila.  208;  Palmer  y.  Preston 
(1872)  45  Vt.  154,  12  Am.  Bep.  191; 
Ford  y.  Blackshear  Mfg.  Go.  (1913) 
140  Ga.  670,  79  S.  B.  576.  This  fact 
need  not  appear  on  the  face  of  the 
judgment,  but  it  is  proper  to  look  be- 
hind it  and  examine  the  entire  record 
in  order  to  ascertain  the  character  of 
the  debt  on  which  it  was  founded. 
Ames  V.  Moir  (1891)  138  U.  S.  306,  11 
Sup.  Gt  311,  34  L.  Ed.  951;  In  re  Bul- 
lis  (1902)  171  N.  Y.  689,  64  N.  E. 
1119;  Donald  v.  Kell  (1887)  111  Ind. 
1,  11  N.  E.  782;  Moody  y.  Muscogee 
Mfg.  Co.  (1910)  134  Ga.  721,  68  S.  B. 
604,  20  Ann.  Gas.  301;  Ziegler  y.  Sug- 
git  (1912)  118  Minn.  74,  136  N.  W. 
411.  If  it  appears  that  fraud  was  the 
grayamen  or  gist  of  the  action,  the 
judgment  will  be  held  not  affected  by 
the  discharge.  Oberreich  y.  Foster 
(1909)  148  m.  App.  397;  In  re  Benoit 
(1908)  124  App.  Div.  142,  108  N.  Y. 
Supp.  889;  In  re  Blumberg  (D.  G. 
1899)  94  Fed.  476,  1  Am.  Bankr.  Bep. 
633;  Gollins  y.  McWalters  (1901)  35 
Misc.  Bep.  648,  72  N.  Y.  Supp.  203. 
The  record  is  conclusiye,  and  if  it 
contains  nothing  to  show  the  alleged 
fraudulent  character  of  the  claim  sued 
on,  it  will  not  be  sufficient  to  repel  the 
plea  of  a  discharge  in  bankruptcy. 
Barnes  Mfg.  Go.  y.  Norden  (1902)  67 
N.  J.  Law,  493,  51  Atl.  454;  Barnes 
Cyde  Go.  y.  Haines  (1905)  69  N.  J. 
Eq.  651,  61  AtL  515;  Quaker  Gity 
Watch  Go.  y.  Lamoreaux  (1902)  21  Pa. 
Super.  Gt  493. 

Where  a  plaintiff  sued  for  money  had 
and  receiyed  and  also  on  an  indebted- 
ness alleged  to  haye  been  created  by 
the  bankrupt's  embezzlement  of  trust 
funds,  and  the  yerdict  was  general,  and 
there  was  nothing  to  show  that  it  in- 


cluded the  latter  indebtedness  alone, 
there  is  no  ground  for  holding  the  judg- 
ment to  be  excepted  from  the  operation 
of  the  discharge  in  bankruptcy.  Gooke 
y.  Plaisted  (1902)  181  Blass.  82,  62  N. 
B.  1054. 

If  a  plaintiff  sues  on  a  promissory 
note,  an  account  stated,  a  written  con- 
tract, a  bond,  or  the  like,  it  is  an  elec- 
tion to  waiye  any  fraud  which  induced 
or  entered  into  the  creation  of  the  in- 
debtedness, and  such  fraud  cannot  be 
brought  up  again  and  insisted  on  for 
the  purpose  of  withdrawing  the  judg- 
ment from  the  effect  of  defendant's  dis- 
charge in  bankruptcy.  Hargadine-Mc- 
Kittrick  Dry  Goods  Go.  y.  Hudson 
(1903)  122  Fed.  232,  58  G.  G.  A.  596, 
10  Am.  Bankr.  Bep.  225;  In  re  Bhutas- 
sel  CD.  G.  1899)  96  Fed.  597,  2  Am. 
Bankr.  Bep.  697;  In  re  Blumberg  (D. 
G.  1899)  94  Fed.  476,  1  Am.  Bankr. 
Bep.  633;  Mulock  y.  Byrnes  (1891)  59 
Hun,  623,  18  N.  Y.  Supp.  190;  Palmer 
y.  Preston  (1872)  45  Vt  154,  12  Am. 
Bep.  191;  Harrington  &  Goodman  y. 
Herman  (1903)  172  Mo.  344,  72  S.  W. 
546,  60  L.  B.  A.  885.  GONTBA,  Ste- 
wart y.  Emerson  (1872)  52  N.  H.  301, 
8  N.  B.  B.  462, 

In  this  connection,  the  word  "fraud" 
means  positiye  fraud  or  fraud  in  fact, 
inyolying  moral  turpitude  or  intentional 
wrong,  and  not  implied  fraud  or  fraud 
in  law,  which  may  exist  without  the  im- 
putation of  bad  faith  or  immorality. 
BulUs  y.  O'Beime  (1904)  195  U.  S. 
606,  25  Sup.  Gt.  U8,  49  L.  Ed.  340,  13 
Am.  Bankr.  Bep.  108;  Neal  y.  Glark 
(1877)  95  U.  S.  704,  24  L.  Ed.  586; 
Strang  y.  Bradner  (1885)  114  U.  S. 
555,  5  Sup.  Gt.  1033,  29  L.  Ed.  248; 
Noble  y.  Hammond  (1889)  129  U.  S. 
65,  9  Sup.  Gt.  235,  32  L.  Ed.  621; 
Western  Union  Gold  Storage  Go.  v. 
Hurd  (G.  G.  1902)  116  Fed.  442,  8  Am. 
Bankr.  Bep.  633;   Lund  y.  Bull  (1911) 

76  N.  H.  132,  80  Atl.  141,  Ann.  Gas. 
1912B,  819;  Ely  y.  Gurtis  (1881)  60 
N.  H.  513;  Hennequin  y.  Glews  (1879) 

77  N.  Y.  427,  33  Am.  Bep.  641;  Louis- 
yiUe  &  N.  B.  Go.  y.  Bryant  (1912)  149 
Ky.  359,  149  S.  W.  830;  Gooper  Gro- 
cery Go.  y.  Gaddy  (Tex.  Giy.  App.  1911) 
141  S.  W.  825;  Brenner  y.  Duard 
(1879)  126  Mass.  400;  Gurtis  y.  War- 
ing (1880)  92  Pa.  104;  Allen  y.  Hick- 
ling  (1882)  11  HL  App.  549;  Bowe  v. 
Guilleaume  (N.  Y.  1879)  18  Hun.  556; 
In  re  Shepardson  (D.  G.  1915)  220 
Fed.  186. 

A  legal  fraud  can  be  committed  only 
by  fraudulent  representations  of  fact 
or  by  such  conduct  or  artifice  for  a 
fraudulent  purpose  as  will  throw  one 
off  his  guard  and  cause  him  to  omit 
inquiry  or  examination  which  he  would 
otherwise  make.  In  re  Nuttall  (D.  G. 
1912)  201  Fed.  557,  29  Am.  Bankr. 
Bep.  800. 

Where  a  purchaser  receiyes  goods 
knowing  himself  to  be  insolyent,  and 
with  the  intention  of  disposing  of  them 
without  paying  the  price,  this  consti- 
tutes such  fraud  as  will  take  the  case 
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out  of  the  operation  of  his  discharge 
in  bankruptcy.  Ames  v.  Moir  (1891) 
138  U.  S.  306,  11  Sup.  Ct.  311,  34  L. 
Ed.  951;  Strauss  ▼.  Abrahams  (C.  G. 
1887)  32  Fed.  310;  Classen  v.  Schoene- 
mann  (1875)  80  Dl.  304,  16  N.  B.  R. 
98;  Ames  ▼.  Moir  (1889)  130  lU.  682, 
22  N.  E.  535.  So  a  discharge  will  not 
release  a  bankrupt  who  was  a  public 
warehouseman  from  a  claim  or  judg- 
ment arising  by  reason  of  his  fraudu- 
lently removing  property  from  his 
warehouse  contrary  to  the  provisions 
of  a  state  statute.  Halsey  v.  Jordan 
(1910)  155  111.  App.  144.  Nor  can  a 
discharge  be  set  up  by  one  who,  after 
the  sale  of  property  and  delivery  of 
warehouse  receipts  for  it,  sells  the 
same  property  to  another.  Taylor  v. 
Farmer  (1883)  81  Ky.  458.  Nor  by  a 
debtor  who,  at  the  time  of  contracting 
the  debt,  pledges  as  security  for  it  col- 
lateral which  he  knoVs  to  be  worth- 
less. Bank  of  North  America  v.  Cran- 
daU  (1885)  87  Mo.  208. 

One  who  accepts  a  transfer  of  an- 
other's property,  knowing  that  it  is 
made  for  the  purpose  of  defrauding 
the  latter's  creditors,  is  himself  guilty 
of  such  actual  fraud  that  a  claim  or 
judgment  against  him  for  the  restora- 
tion of  the  property  is  not  barred  by 
his  discharge.  Mackel  v.  Rochester  (D. 
C.  1905)  135  Fed.  904,  14  Am.  Bankr. 
Rep.  429. 

Where  plaintiff  undertook  to  guaran- 
ty defendant's  honesty  in  his  capacity 
as  an  insurance  agent,  the  liability  of 
defendant  to  indemnify  plaintiff  for  the 
amount  plaintiff  was  compelled  to  pay 
under  such  guaranty  is  not  a  debt  cre- 
ated by  fraud  in  this  sense.  American 
Surety  Co.  v.  Spice  (1912)  119  Md.  1. 
85  Atl.  1031.  And  so  of  a  transaction 
by  which  one  induced  another  to  dis- 
miss an  action  on  a  note  by  represent- 
ing that  he  would  pay  it  If  not  molest- 
ed, and  thereafter  went  into  bankrupt- 
cy. Jenkins  v.  Pilcher  (1910)  160 
Mich.  349,  125  N.  W.  355,  28  L.  R.  A. 
(N.  S.)  423. 

A  debt,  to  be  fraudulent  within  the 
meaning  of  the  bankruptcy  law,  must 
be  tainted  with  fraud  in  its  inception. 
If  the  contract  was  fair  and  honest 
when  made,  although  the  debtor  may 
subsequently  be  guilty  of  fraudulent 
conduct  in  respect  to  it,  yet  such  con- 
duct will  not  destroy  the  benefit  of  his 
discharge  in  bankruptcy.  Brown  v. 
Broach  (1876)  52  Miss.  536. 

28. Deceit  and  false  represen- 
tations^—A  discharge  in  bankruptcy 
does  not  release  a  bankrupt  from  lia- 
bility for  obtaining  property  by  false 
pretenses  or  false  representations.  J. 
K.  Orr  Shoe  Co.  v.  Upshaw  &  Powl- 
edge  (Ga.  App.  1913)  79  S.  E.  362. 
And  see  Nelson  v.  Petterson  (1907) 
131  ni.  App.  443;  Atlanta  Skirt  Mfg. 
Co.  V.  Jacobs  (1910)  8  Ga.  App.  299, 
68  S.  E.  1077;  Lee  v.  Tarplin  (1907) 
194  Mass.  47,  79  N.  E.  786;  Morse  T. 
Hutchins    (1869)    102  Mass.  439. 
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A  daim  against  the  bankrupt  for  ob- 
taining property  by  false  representa- 
tions is  not  merged  in  the  judgment 
recovered  upon  it  in  auch  sense  as  to 
bring  the  judgment  within  the  opera- 
tion of  the  discharge  where  the  claim 
would  not  be.  In  re  Lewensohn  (D. 
C.  1900)  99  Fed.  73,  3  Am.  Bankr. 
Rep.  594;  Nichols  v.  Doak  (1908)  48 
Wash.  457,  93  Pac.  919,  125  Am.  St. 
Rep.  942;  111  re  Lewensohn  (1900)  104 
Fed.  1006,  44  O.  C.  A.  309;  In  re  Shep- 
ardson  (D.  C.  1915)  220  Fed.  186; 
Chambers  v.  Kirk  (OkL  1914)  139  Paa 
986. 

A  judgment  in  favor  of  plaintiff  in  an 
action  for  deceit  is  conclusive  that  the 
debt  was  the  result  of  fraud,  and  not 
discharged  in  bankruptcy.  In  re  Shep- 
ardaon  (D.  C.  1915)  220  Fed.  186. 

If  the  creditor,  having  parted  with 
his  property  in  reliance  on  false  pre- 
tenses or  representations,  accepts  a 
note  for  the  amount  due,  no  fraud  be- 
ing practised  upon  him  to  induce  bis 
acceptance  of  the  note,  neither  the  note 
nor  a  judgment  recovered  upon  it  will 
be  excepted  from  the  defendant's  dis- 
charge. In  re  Rhutassel  (D.  C.  1899) 
96  Fed.  597,  2  Am.  Bankr.  Rep.  6^; 
Blackman  v.  McAdams  (1908)  131  Mo. 
App.  408,  111  S.  W.  599.  And  this 
provision  of  the  statute  does  not  em- 
brace a  case  where  the  bankrupt  ob- 
tained the  property  in  question  as  a 
loan  in  the  first  instance,  though  he 
afterwards  converted  it  Maxwell  v. 
Martin  (1909)  130  App.  Div.  80.  114 
N.  Y.  Supp.  349. 

Aa  to  the  character  of  the  pretenses 
or  representations  intended  by  the  stat- 
ute, it  may  be  said  that  a  representa- 
tion as  to  a  fact,  made  knowingly, 
falsely,  and  fraudulently,  for  the  pur- 
pose of  obtaining  money  or  property 
from  another,  and  by  means  of  which 
such  money  or  property  is  so  obtained, 
is  a  legal  fraud  and  witiiin  the  statute. 
Forsyth  v.  Vehmeyer  (1900)  177  U. 
S.  177,  20  Sup.  Ct.  623,  44  L.  Ed.  728. 
3  Ant.  Bankr.  Rep.  807. 

The  overruling  of  objections  to  a  dis- 
charge, based  on  the  bankrupt's  false 
representations  to  a  commercial  agen- 
cy, held  not  an  adjudication,  preclud- 
ing subsequent  suit  on  the  groimd  that 
the  bankrupt  had  obtained  credit  by 
misrepresentations.  E.  I.  Du  Pont  De 
Nemours  Powder  Co.  v.  Schwenger 
(1915)  154  N.  Y.  S.  186,  90  Misc.  Rep. 
678. 

It  is  an  obtaining  of  property  by 
fraud  when  an  intending  buyer  procures 
the  sale  and  delivery  of  it  to  him  with- 
out payment  by  means  of  false  state- 
ments as  to  the  nature  and  extent  of 
his  financial  resources,  or  as  to  his 
ownership  of  particular  property. 
Friend  v.  Talcott  (1913)  228  U.  S.  27. 
33  Sup.  Ct.  505,  57  L.  Ed.  718;  Forsyth 
V.  Vehmeyer  (1900)  177  U.  S,  177,  20 
Sup.  Ct  628,  44  L.  Ed.  723,  3  Am. 
Bankr.  Rep.  807;  Id.  (1898)  176  ni.359, 
52  N.  E.  55;  Talcott  v.  Friend  (1910) 
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ed.  670,  103  O.  0,  A.  SO.  24  Am. 
.  Rep.  708;  In  re  Toff  &.  Con- 
ID.  C.  laiO)  182  Fed.  809,  26 
itukt.   Bep.   600:   In   re  AlBberg 

&  D.  C.  1877)  16  N.  B.  H.  116, 
Zxi.  No.  261;  Broadnaz  t.  Brsd- 
1874)  BO  Ala.  270;  Turner  y.  At- 
(1S7S)   124  Maea.  411.     So  aIm 

the  purchaser  f  els  el;  represents 
e  U  that  day  to  receive  a  check 
certain  amount  and  that  he  will 
^  turn  it  over  to  the  creditor. 
[  V.  Ricker  (1907)  78  VL  G52,  66 
S9.  Or  where  he  lies  aa  to  the 
situation,  or  condition  of  pToper- 
ch  he  really  owns,  aa,  by  stating 
:  la  Iree  from  incumbrances,  that 
wvered  with  valuable  timber,  or 
[e.  In  re  BuUis  (1902)  171  N. 
I.  64  N.  E.  1119;  Peel  v.  Bryaon 

72  Ga.  331.  Or  where  he  nn- 
es  to  turn  over  to  the  seller,  as 
(  the  consideration,  a  note  of  a 
leraon,  knowing  at  the  time  that 
te  is  in  the  hande  of  an  assignee, 
whom  he  cannot  procure  It. 
I  y.  Thomas  (1887)  22  Neb.  641, 

W.  411.  Or  where  he  fraudu- 
causea  the  owner  of  property  to 
:  that  he  intends  to  pay  for  it 
g  no  BDch  intention)  or  fraudu- 
conceals  his  intention  not  to  pay. 
:t  V.  Emeraon  (1872)  52  N.  H. 
Or  where  he  obtaina  goods  on 
with  the  intention  of  setting  oyer 
[>d8  to  certain  other  favored  per- 

leaylng  himself  nothing  with 
he  could  pa;  lor  them.  Louis- 
>ry  Goods  Co.  y.  L«nman  UBOO) 
1.  163.  121  8.  W.  1042,  28  L.  B. 

S.)  363,  136  Am.  St.  Rep.  461. 
cing  a  creditor  to  surrender  a 
J  promising  immediately  to  take 
neGt  of  the  bankruptcy  law  and 
Eter  to  pay  the  amount  of  it  in 
IB  been  held  not  SQch  a  "false 
sntation"  as  the  statute  contem- 

Landgraf  y.  Griffith  (1808)  41 
pp.  372.  83  N.  E.  1021. 
;y  is  property,  and  a  liability  for 
ng  money  by  false  representa- 
I  not  dischargeable  in  bankrupt- 
allagan  v.   Dowell   (Iowa,   1913) 

W,  883.     Nor  is  a  liability  in- 

by  obtaining  another  surety  for 
nkrupt  by   his  false  representa- 

Gaddy  y,  Witt  (Tei.  Civ.  App. 
142  S.  W.  826. 

iDSUCtion  wherein  ■  husband  and 
>intiy  executed  notes  In  settle- 
>f  a  debt  and' agreed  to  procure 
lorsement  of  a  person  financtaUy 
<lble,  but  failed  to  do  so,  held 
btaining  property  by  false  pre- 
or  false  Tepresentations,"  where 
f  retained  the  old  notes  and  part- 
1  no  property  or  rights  in  reli- 
pon  the  agreement  to  procure 
orsement;  ahd  hence  the  wife's 
ge  in  bankruptcy  released  her 
ability  on  the  notes.  Rudatrom 
Idan  (1918)  142  N.  W.  313,  122 
!62. 


though  they  were  procured 
ent  by  false  pretenses,  ye 
ney's  claim  for  a  fee  is  bi 
client's  discbarge  in  bAnkni 
son  y.  Thaw  (1816)  236  T) 
Sup.  Ct  287,  59  L.  Ed.  71 
judgment  (1812)  196  Fed. 
O.  A.  176. 

It  Is  not  necessary  t&a 
pretenses  or  representati 
haye  been  made  in  writin 
stein  V.  Reld,  Mardock  &  C. 
Tei.  Ciy.  App.  106,  91  S. 
false  representation  by  one 
means  of  which  property  y 
by  tbe  firm,  will  be  impi 
other  partners  to  tbe  eiten 
them  ciyilly  liable  for  the  d 
y.  Michigan  Paper  Co.  (191 
776,  103  O.  O.  A.  268,  24 
Bep.  261. 

It  ts  necessary  that  t 
should  haTe  been  induced 
part  with  property  or  rigbti 
upon  the  represents tiona  m 
Bud  Strom  v.  Sheridan  (K 
142  N.  W.  813.  And  thai 
not  have  any  actual  knowli 
tice  of  their  falsity.  Hoskii 
CO  Nat.  Bank  (1808)  48  Te: 
246,  107  S.  W.  698. 

29.  —  CoHv«nioN  of  p 
Judgment  recovered  in  an  ac 
conversion  of  property,  or 
ceeds  of  its  aale,  is  not  a  Ji 
fraud,  nor  for  false  preteni 
willful  and  meltdoas  in: 
therefore  is  not  excepted  ft 
eratiou  of  a  discharge  in 
In  re  Ennis  &  Btoppani  (I 
171  Fed.  766,  22  Am.  Uanki 
Fechter  v.  Postel  (1006)  11 
776,  100  N.  Y.  Supp.  207;  : 
I^dcock  (1800)  33  Misc.  I 
N.  T.  Supp.  806;  Crosby 
Vsughn  &  Co.,  (1903)  26  B 
AtL  328;  Ez  psrte  Peter 
77  Vt.  226,  69  Atl.  828;  St 
(1811)  176  Ind.  664,  83  1 
Diner  y.  Doran  (1915)  161 
269,  152  N.  I.  Supp.  666. 

Tbe  action  of  plaintiff,  wl 
signed  goods  to  delendants 
commission,  for  converting 
or  their  proceeds,  was  bai 
fendanta'  discharge.  Butler- 
TDo.  y.  O.  D.  Mitchell  ft  Co. 
70  So.  665. 

A  wrongful  repledge  of  si 
not  a  willful  and  malicioui 
the  property  of  another,  e 
pledgor's  claim  was  not  bar 
charge  in  bankruptcy.  Wo 
(*N.  T.  1816)  108  N.  E.  17' 
Judgment  (1913}  141  N.  Y. 
App.  Diy.  497. 

A  claim  against  a  pledget 
cste  of  stock  baaed  on  his  [ 
stock  for  an  amount  in  es< 
pledgor's  iDdebtedness  a  mi 
his  adjudication  as  a  banki 
refusal  to  deliver  the  certifi 
pledgor  on  tender  of  payu 
debt,   t>   predicated    on    thi 
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liability  of  the  stockboldera  or  officers. 
It)  .re  MarabaU  Pai>er  Co.  (1900)  102 
Fed.  872.  43  G.  C.  A.  38,  4  Am.  Benkc. 
Bep.  468;  Id.  (D.  C.  1899)  95  Fed. 
419,  2  Am.  Baukr.  Rep.  6S3;  Elsbree 
V.  Burt  (190:Q  24  B.  I.  322,  S3  AU.  60; 
Way  y.  Barney  (ISll)  116  Mum.  28S, 
133  N.  W.  801,  38  L.  B.  A.  (N.  S.)  648, 
AuD.  Gas.  1913A,  719. 

The  fact  that  creditors  ma?  have 
proved  their  claim  b  iu  bankruptcy 
agaioat  the  corpocatiou,  and  received 
divideade  thereon,  doea  not  prevent 
them  from  collectiDg  the  unpaid  twlance 
in  tbis  way.  First  NaL  Bank'T.  Bing- 
ham Mfg.   Co.    (1879)    127  Mass.  603. 

The  fact  that  a  corporation  has  been 
adjudged  bankrupt  doea  not  relieve 
stock  holders  of  debts  contracted  aa 
partners.  Virginia -Carolins  Chemical 
Co.  V.  Fisher  (1909)  68  FU.  377,  BO 
SoDth.  504, 

33.  EllMt  of  dUotiarga  aa  ta  ucuri- 
tlM  and  lians^— While  a  discharge  in 
baukruptc;  releases  the  debtor  from 
personal  UabiUtj  for  the  debts  proved 
and  frees  bis  after- acquired  property 
from  the  claims  of  creditors,  it  does 
not  dlveat  or  in  any  way  nffect  a  valid 
lien  eziating  on  property  of  the  bank- 
rupt, provided,  first,  that  the  lien  Is 
not  of  the  kind  stricken  down  by  the 
commencement  of  bankruptcy  proceed- 
ings within  four  months  after  its  in- 
ception, and  second,  that  the  property 
has  not  been  brought  within  the  Juris- 
diction of  the  bankruptcy  court  and  ad- 
Diinistered  by  it.  WUis  v.  E.  K.  Wood 
Lumber  ft  Mill  Go.  (Gal.  App.  1915) 
154  Pac.  613;  Frey  v.  McQaw  (Md. 
1910  9S  Atl.  960:  Faiton  v.  Scott 
11902)  66  Neb.  38B,  92  N.  W.  611; 
Mallin  V.  Wenham  (1904)  209  Hi.  2S2, 
70  N.  E.  B64.  65  L.  R.  A.  602.  101  Am. 
at  Rep.  238;  Taylor  v.  Marshall 
(1910)  153  111.  App.  409;  Morganstein 
V.  Commercial  Nat  Bank  (190Q  125 
111.  App.  397;  McDonald  v.  H.  B.  Tay-. 
lor  ft  Go.  (1911)  144  App.  Div.  829, 
128  N.  Y.  8upp.  1048;  Wyckoff  v.  Wil- 
liams (1910)  136  App.  Div.  495,  121 
N.  T.  Bupp.  189;  Stevenaon  v.  Bird 
(1910)  168  Ala.  422.  63  South.  93; 
Newberry  Shoe  Go.  v.  Collier  (1910) 
111  Va.  288,  68  S.  E.  974;  John  LesUe 
Paper  Co.  v.  Wheeler  (1012)  23  N. 
D.  477.  137  N.  W.  412,  42  L.  R.  A. 
(N.  S.)  292;  Causey  Lumber  Go.  v. 
Connor  (1909)  8  Ga.  App.  444.  65  S.  B. 
194;  McGaU  v.  Herring  (1902)  116 
Oa.  235.  42  S.  E.  468;  Philmon  v.  Mar- 
sheU  (1902)  116  Ga.  811.  43  S.  E.  48; 
Evans  v.  Rounsarille  (1002)  115  Ga. 
684,  42  B.  E.  100;  Smith  v.  Zachry 
(1902)  116  Ga.  722.  42  S.  E.  102;  Dar- 
ling V.  Woodward   (1881)  64  Vt  101. 

Where  a  debt  La  diacharged  in  bank- 
ruptcy pending  an  action  in  a  state 
court  to  recover  the  same,  and  there  is 
a  lien  created  by  law  incident  to  such 
debt,  a  plea  in  bar  of  further  proceed- 
ings in  the  case  will  not  preclude  the 
court  from  rendering  such  a  Judgment 
(11258) 


as  may  be  necessary  to  enable  tha 
plaintiff  to  enforce  the  lien.  Bank  of 
Commerce  v.  Elliott  (1901)  109  Wia. 
648,  85  N.  W.  417. 

A  discharge  in  bankruptcy  does  not 
extinguish  a  judgment  lien,  except  io 
BO  far  as  it  imposes  a  separate  liability 
on  tbe  bankrupt.  Olsen  v.  NelBoD 
(Minn.  1914)  146  N.  W.  1097;  In  r# 
Levitan  (D.  G.  1915)  224  Fed.  241. 

Where  a  judgment  creditor  proved 
his  claim  against  the  estate  of  a  bank- 
rupt, but  got  nothing  thereon,  and 
there  was  nothing  to  show  that  he  had 
surrendered  or  waived  the  lien  of  his 
judgment  on  lalld  not  sold  by  the  tma- 
tee,  such  lien  was  not  affected  by  the 
discharge  in  bankrupti^  of  the  judg- 
ment debtor.  McCarty  v.  Light  (1913) 
139  N.  Y.  S.  -853,  165  App.  Div.  36. 

Where  pending  appeal  from  justice 
court  judgment  against  W..  he  was  ad- 
judged a  bankmpt,  and  circuit  court 
rendered  judgment  against  him  and  his 
sureties,  held  that  subsequent  discharge 
in  bankruptcy  did  not  relieve  auretiea. 
Eofan,  Weil  &  Co.  v.  Weinberg  (Mjbb. 
1916)  70  So.  353. 

A  diacharge  in  bankruptcy  does  not 
release  or  dissolve  a  mechanic's  lien. 
HoUand  v.  Gunliff  (1902)  96  Uo.  App. 
67,  69  8.  W.  737;  Jenaen  v.  Dorr 
1(1911)  169  Gal.  742,  116  Paa  553; 
McGnllough  v.  Caldweii  (1843)  6  Ark. 
237.  Or  a  vendor's  lien  for  purchase 
money.  Graves  v.  Coutant  (1879)  31 
N.  J.  Eq.  763.  See  Graham  v.  lUeh- 
erson  (1902)  115  Ga.  1002,  42  a  B. 
874;  White  v,  Hartmau  (Goio.  App. 
1016)  145  Pac  716.  Or  an  equitable 
lien.  Eiaman  v.  Whalen  (1874)  3£ 
lud.  App.  350,  79  N.  E.  614.  1072, 
Or  a  lien  arising  from  a  suit  by  a  cred- 
itor to  enforce  a  trust  in  land  held  by 
the  debtor's  wife.  Evans  v.  Staalle 
(1903)   88   Minn.   253.   92   N.   W.  961. 

Under  a  state  statute  giving  a  lleD 
for  services  or  materials  furnished  in 
the  construction,  etc..  of  a  vessel  en- 
forceable directly  against  the  vessel, 
tbe  fact  that  no  personal  judgment 
could  be  obtained  against  the  owner 
by  reason  of  his  discbarge  in  hankmpt- 
cy  held  not  to  prevent  enforcement  of 
the  lien  against  the  vessel  Jensen  v. 
Dorr  (1914)  139  P.  659.  23  CaL  App. 
TOL 

A  discharge  in  bankruptcy  secured 
by  the  debtor  in  a  judgment,  without 
notice  to  an  attorney,  who  had  filed  a 
lieu  againat  tbe  judgment  for  his  fee, 
no  mention  of  tbe  lien  having  been 
made  in  the  schedule  of  debts,  does  not 
discharge  tbe  attorney's  interest  in 
the  judgment  or  bar  his  right  to  uae  the 
judgment  to  collect  the  amount  of  bis 
lien.  Lown  v.  Casselman  (N.  D.  1913) 
141  N.  W.  73. 

The  right  created  by  the  assignment, 
as  security,  of  one's  expectant?  in  the 
estate  of  his  living  ancestor  is  a  [ieo 
enforceable  against  him  after  his  dia- 
charge in  bankruptcy.     Bridgs  t.  Ke- 


BANKBUFTGY  (f  17) 


§  9601 


Vm  163  CbI  493,  126  Pm.  149, 
R.  A,  (N.  S.)  404. 
right  of  a  judgmetit  creditor  to 
]  nnder  a  atate  statute  to  reach 
ceaa  abov«  the  statutory  home- 
valaatioQ  of  the  home  stead  of 
'btor  Is  destroyed  b;  the  lat- 
lischarge  in  bsnkniptcr,  if  the 
>at  was  baaed  on  a  claim 
le  in  bankruptcy,  and  no  pro- 
is  to  reach  the  homestead  had 
regun  at  the  time  of  the  dis- 
.  Bosks  v.  Dunn  (1911)  160  OaL 
L6  Pac   743. 

gHrd  to  an  assignment  of  wages, 
ears  that  a  discharge  in  bank- 
will  not  defeat  the  right  of  the 

the  same  have  been  earned  and 
MJ  before  the  diacharge.  Wa- 
t.  Co.  V.  Meyer  (1905)  119  HL 
OS.  But  it  will  reteeae  the  bank- 
rom  personal  liability.  Mitchell 
uid  (1906)  190  Mass.  258,  76 
870.  See  UTner  e.  Doran  (191B) 
pp.  DiT.  2G9,  1S2  N.  Y.  8upp. 
An   assignment,  as   security    for 

of  wages  thereafter  to  be  eam- 
the  debtor,  eitber  under  a  gen- 
'  specific  employment,  creates  no 
itil  the  wages  have  been  earned, 
lere.  before  that  time,  the  debtor 
idged  a  bankmpt  and  is  subse- 
f  discharged  the  debt  is  eztin- 
1  from  the  date  of  the  adju- 
n,  and  no  lien  arises  as  to  wages 
thereafter,  but  the  same  b«- 
he  property  of  the  bankrupt  free 
he  claims  of  all  his  creditors,  in- 
;  the  asaignee.  In  re  West  (D. 
4)  128  Fed.  20S,  11  Am.  Bankr. 
'82;  In  re  Home  Discount  Co. 
.   1906)    147   Fed.   538,   17    Am. 

Rep.  168;  In  re  Ludeke  (D.  G. 
171  Fed.  292,  22  Am.  Bankr. 
467;  Leitch  v.  Northern  Pac. 
).  (1905)  95  Minn.  35,  103  N.  W. 

Ann.  Cas.  63;  Levi  t.  Loeven- 
:  Co.  (1910)  138  Ky.  133,  127  9. 
S,  30  L.  R.  A.  (N.  8.)  875,  137 
:.  Rep.  377,  Bnt  compare  Mallin 
iham  (1904)  209  111.  252,  70  N. 
,  65  U  B.  A,  602,  101  Am.  St 
33;  Citisens'  Loan  Ass'n  v.  Bos- 
M.  R.  R.  (1907)  196  Mass.  628, 
El  696,  14  li.  R.  A.  (N.  S.)  1026, 
m.  St.  Rep.  684,  13  Ann.  Cat. 

validity  of  the  bond  of  a  receiv- 
lot  affected  by  his  discharge  as  a 
ipt,  nor  are  his  snretiea  dia- 
d  or  released  thereby.  (1S43)  4 
tty.  Gen.  2S3. 

—  Attachmant  and  garnlsh- 
-Where  an  attachment  was  lev- 
Ithin  four  months  prior  to  the 
iptcy  proceedings,  its  lien  will  be 
led  by  th«  adjudication  in  bank- 
F  and  the  discharge  of  the  bank- 
■sd  the  liability  of  sureties  on 
d  liven  to  dissolve  the  attachment 
Atwiae  be  releaaed.     Windiidf 


Mahlhanser  Brewing  Co.  t.  SImms 
(1911)  120  La.  184,  66  South.  739. 

Where  the  attachment  was  levied 
more  than  four  months  before  the 
bankruptcy  and  Is  otherwise  valid,  it 
will  not  be  disaolved  or  released  by 
the  discharge  of  the  bankrupt,  though 
the  original  debt  may  be  extinguished 
thereby.  In  re  Blumberg  (D.  0.  1890) 
94  Fed.  476,  1  Am.  Bankr.  Bep.  633; 
Grandin  t.  First  Nat.  Bank  (1904)  70 
Neb.  730,  98  N.  W.  70;  Powers  Dry 
Goods  Co.  V.  Nelson  (1001)  10  N.  D. 
680,  88  N.  W.  703.  58  L.  B.  A.  770; 
Sima  T.  Jacobson  (1874)  61  Ala.  186.  In 
that  case,  the  plaintiff  in  attachment  is 
entitled  to  the  entry  of  a  specisl  judg- 
ment enforceable  only  agaipst  the  at- 
tached property  and  an  execution  in 
accordance  therewith.  Stick  ney  A 
Babcock  Goal  Co.  t.  Goodwin  (1901) 
96  Me.  246,  49  Aa  1039,  85  Am.  St. 
Rep,  408;  American  Agricultural 
Chemical  Co.  v.  Huntington  (1904)  99 
He,  361,  09  Atl.  615;  Johnson  v.  Col- 
lins (1874)  116  Masa  392;  Stockwell 
T.  SUloway  (1873)  118  Masa  382; 
Boaworth  v.  Pomeroy  (1873)  112  Mass. 
293;  Bates  v.  Teppan  (1868)  99  Mass. 
376;  Davenpo'rt  v.  Tilton  (Maas.  1846) 
10  Mete.  820. 

A  judgtaent  against  the  bankrupt 
which  is  specified  to  be  enforceable 
against  certain  attached  property  and 
not  otherwise,  though  in  form  a  judg- 
ment for  money,  sufficiently  recognizes 
the  effect  of  bia  discharge  and  pro- 
tects him  against  any  unsatlstied  bal- 
ance of  the  debt  after  execution  sate. 
F.  Mayer  Boot  &  Shoe  Co.  v.  Ferguson 
(1910)  10  N.  D.  496.  126  N.  W.  110. 

1(  the  attached  property  has  already 
been  releaaed,  on  the  execution  of  a 
forthcoming  bond,  recngniEance,  or  oth- 
er obligation  permitted  by  the  local 
practice,  there  is  nothing  in  the  bank- 
ruptcy act  to  prevent  the  rendition  of 
a  formal  judgment  against  the  bank- 
rupt defendant,  with  a  perpetual  atsy 
of  execution,  ao  aa  to  enable  the  plain- 
tiff to  proceed  against  the  sureties  on 
such  bond  or  obligation.  Hill  t.  Hard- 
ing (1889)  130  U.  8.  690,  9  Sup.  Ct. 
726.  82  L.  Ed.  1083:  C.  D.  Smith  & 
Co.  T.  Lacey  (1905)  86  Miaa  295,  38 
South.  311,  109  Am.  8t  Bep.  707; 
Barnstable  Sav.  Bank  v.  Higgioa  (1878) 
124  Mass.  115;  Danforth  Mfg.  Co.  t. 
M.  L.  Barrett  &  Go.  (1907)  138  111. 
App.  244.  See  Hamilton  y.  Bryant 
(1874)  114  Masa.  543,  14  N.  B.  R.  479; 
Carpenter  t.  TurreU  (18681  100  Mast. 
450. 

Where  tbe  Interest  which  the  plain- 
tiff acquires  in  the  property  or  credits 
of  the  defendant,  by  service  of  gar- 
nishee process  on  a  person  liable  to 
the  defendant  oa  a  debtor  or  a  cua- 
todian  of  his  property,  is  recognized  aa 
a  lien,  an  action  pending  to  recover  a 
debt  which  has  been  diacharged  in 
'  bankruptcy,  having  a  gamiahee  action 
incidental  thereto,  will  anrrive  tbe  dli- 
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force  an  execntloti  on  sack  iudsment 
■gaioBt  the  debtor's  property  acquired 
after  tbe  discharEe.  Ford  t.  Black- 
sbear  Mfg.  Co.  <igi3)  79  S.  E.  S76, 
140  Ob.  670. 

Where  a  third  person  holds  title  to 
land  derived  from  the  bankrupt,  and 
the  attempt  ia  made  to  subject  it  to 
the  lien  of  a  Judgment  recovered  againBt 
the  banfcrupt  after  his  adjudication, 
but  before  hia  discharge,  the  owner  o( 
the  property  may  set  up  the  discharge 
in  bankruptcy  in  defense.  Blair  v. 
Carter's  Adm'r   (1884)   78  Va,  621, 

Whenever  the  attempt  is  made  to  es- 
cape liability  on  a  judgment  aa  render- 
ed, tbe  creditor  may  show,  if  such  Is 
the  fact,  that  the  debt  or  ciaim  in  suit 
was  of  such  a  character  as  to  be  ex- 
cepted from  the  operation  of  tbe  dls- 
diarge.  Linn  t.  Hamilton  (1870)  34 
N.  J.  Law,  305. 

If  tbe  action  is  still  pending  at  the 
time  of  the  granting  of  a  discharge  in 
bankruptcy,  it  is  the  right  of  the  de- 
fendant to  plead  the  discharge  in  bar  of 
its  farther  prosecution,  and  the  effect 
is  to  preclude  the  court  from  entering 
an;  personal  decree  against  him. 
Phelps  T.  Curts  (1875)  80  HI.  109,  16 
K.  B.  B.  86. 

An  order  on  a  discharge  in  bank- 
ruptcy proTiding  that  it  shall  not  af- 
fect a  certain  pending  case  until  final 
judgment  therein,  and  that  as  to  such 
judgment  tbe  discharge  shall  have  the 
same  force  as  it  would  have  had  if  tbe 
judgment  had  been  recovered  after  the 
application  for  discharge  and  before 
the -granting  of  ttie  same,  permits  the 
prosecution  of  auch  suit.  Standard 
Sewing  Mach.  Co.  v.  Alexander  (1004) 
68  S.  C.  S06,  47  S.  E.  711.  And  even 
as  against  a  plea  of  discharge,  it  is 
permissible  for  tbe  court  to  enter  a 
special  judgment  against  the  bankrupt 
with  a  perpetual  stay  of  execution, 
where  this  course  is  necesaar;  to  en- 
able tbe  plaintiff  to  take  measures 
against  persons  secondarily  liable,  such 
as  sureties  on  bonds.  Kendrick  &  Bob- 
erta  v.  Warren  Bros.  Co.  (1909)  110 
Md.  47,  72  Atl.  461;  Roaenthal  t.  Nove 
(1900)  176  Maas.  559,  66  N.  E.  884, 
78  Am.  St  Bep.  512.  See  Houae  t. 
Schnadig  (1908)  138  HI.  App.  498. 
And  wbera  tbe  defendant,  in  an  action 
on  a  judgment,  bad  the  right  when  the 
action  was  brought  to  set  oS  against 
tbe  plaintiff's  judgment  his  own  judg- 
ment against  the  plaintiff,  auch  right  is 
not  affected  by  the  plaintiff's  subse- 
quent discharge  in  bankruptcy.  Wyc- 
kotr  V.  Williams  (1910)  136  App.  DIv. 
496,  121  N.  T.  Supp.  189. 

38.  ^—  Cuosllatlon  o1  Judsmsat  of 
raocrd^-A  statute  authorizing  a  per- 
son, a  certain  length  of  time  after  he 
baa  obtained  a  discharge  in  bankruptcy, 
to  apply  to  a  court  in  which  a  Judg- 
ment was  rendered  against  him,  and 
obtain  an  order  directing  the  Judgment 
to  be  canceled.  If  it  appears  tliat  he 
has  been  diacbarged  from  payment  of 
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the  judgment  or  tbe  debt  on  which  it 
was  recovered,  is  mandatory.  Walker 
T.  Muir  (1008)  127  App.  Dir.  163,  111 
N.  Y.  Supp.  466,  affirmed  (1909)  194 
N.  T.  420,  87  N.  E.  680;  John  LeaUe 
Paper  Co.  v.  Wheeler  (1912)  23  N. 
D.  477,  187  N.  W.  412,  42  L.  R.  A. 
(N.  S.)  292.  Delay  of  the  debtor  in 
applying  for  bis  discharge  ia  not  ground 
for  refuaing  to  cancel  such  a  judg- 
ment. Eberapacher  t.  Boehm  (1890) 
68  Hud,  603,  11  N.  Y.  Supp.  404. 
Coata  should  not  be  imposed  on  a  bank- 
rupt on  granting  hia  motion  to  cancel 
a  judgment  Briefer  t,  Johnaeo  (1900) 
32  Misc.  Bep.  764,  66  N.  Y.  Supp.  477. 
Tbe  bankrupt  is  entitled  to  avail  blm- 
aelf  of  aach  a  statute,  although  he  had 
an  opportunity  to  plead  hia  discharge  in 
bar  of  the  action  in  which  tbe  judg- 
ment waa  rendered,  when  leave  to  do 
ao  was  coupled  with  conditions  and  he 
declined  to  avail  himself  of  it.  Huasey 
V.  Judson  (1904)  43  Misc.  Rep.  370, 
87  N.  Y.  Supp.  499.  But  not  where  hia 
counsel  consented  to  the  entry  of  judg- 
ment for  the  amonnt  claimed.  Stevens 
V.   Meyers    (1902)    72   App.   Div.   128, 

76  N.  X.  Supp.  332. 

Such  statute  applies  only  to  judg- 
ments entered  before  the  granting  of 
the  discharge.  Howe  v.  Noyes  (1905) 
47  AOac.  Rep.  338,  93  N.  Y.  Supp.  476. 
The  court,  on  such  a  motion,  will  look 
behind  tbe  Judgment  in  order  to  de- 
termine the  character  of  the  liability 
on  which  it  was  founded,  and  refuse 
the  motion  if  the  debt  was  one  from 
which  a  diacharge  would  not  release 
the  bankrupt.     Maler  y.  Maier   (1912) 

77  SCsc.  Bep.  146,  136  N.  Y.  Supp. 
1038;  Balliett  v.  Dearborn  (D.  C. 
1S8S)  27  Fed.  SOT.  The  sutute  does 
not  require  the  cancellation  of  a  judg- 
ment not  duly  scheduled  by  tbe  bank- 
rupt, as  it  would  not  be  affected  by 
the  discharge.  Feldmark  v.  Weinstein 
(1904)  45  Misc.  Bep.  829,  90  N.  T. 
Supp.  478;  Woodward  v.  Schaeter 
(1904)  91  N,  Y.  Supp,  104.  See  West 
Philadelphia  Bank  v.  Gerry  (1887)  106 
N.  T.  467,  13  N.  B.  463. 

If  the  judgment  is  a  lien  on  real  es- 
tate and  not  annulled  by  the  adjudica- 
tion in  bankruptcy,  an  order  for  ita 
cancellation  will  contain  a  reservation 
of  the  creditor's  right  to  enforce  his 
lien.  Olsen  v.  Nelson  (Minn.  1914) 
146  N.  W.  1097;  Pickert  v.  Baton 
(1903)  81  App,  Div.  423,  81  N.  Y. 
Supp.  50;  In  re  David  (1904)  44  Misc. 
Rep.  516,  90  N,  Y.  Supp.  86;  Popham 
V.  Barretto  (1880)  20  Hun  (N.  Y.) 
299;  Arnold  t.  Treviranus  (1903)  78 
App.  Div.  B89,  79  N.  Y.  Snpp.  732. 

The  beneSt  of  a  statutory  provisicni 
of  this  kind  may  be  claimed,  not  only 
by  the  bankrupt  bimaelf.  but  also  by  an 
owner  of  land  on  which  a  judgment 
against  tha  bankrupt  is  an  apparent 
lien.  Graber  v.  Gault  (1006)  103  App. 
DIv.  611.  93  N.  Y.  Supp.  78. 

Tbe  failure  of  the  bankrupt  to  avail 
himself  of  the  atatute  doea  not  in  any 
manner  authorica  tbe  enforcement  of  a 
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sent  vhlcb  wu  dlscluirced  by  the 
riiptC7  proceedings.  Leo  t.  Joseph 
O)  56  Hun,  644.  9  N.  r.  Snpp.  S12. 
the  judgment  creditor  is  aggrieved 
le  grantiiig  of  &  motion  for  cancel- 
Q,  the  proper  practice  ia  for  him 
)peml  from  the  order,  or  ask  leave 
sargae,  bnt  not  to  move  to  vacate 
UcKee  V.  Preble  <1»12)  164  App. 
156,  138  N.  Y.  Snpp.  91S. 

tEVIVAL    OF    DEBTS    BARRED 
BY    DISCHARBE 

Validity  and  ooasldaratlon  of  mw 
ilie^-The  moral  obligation  of  a 
rupt  to  pay  his  debta  fjirniBhei  a 
!ieDt  consideratiOD  for  a  new  prom- 
to  pay  a  debt  provable  and  dls- 
Eeable  in  bankruptcy,  and  sucb  a 
lise,  given  unequivocally,  la  binding 
le  debtor.  Zavelo  v.  Reeves  (1913) 
U.  S.  625,  33  Sop.  Ct.  305,  57  L. 
S76,  29  Am.  Bankr.  Rep.  493;  Uii- 
Reaerve  Fund  Life  Aas'a  v.  Beatty 
C.  A.  1899)  93  Fed.  747,  35  C.  C. 
73,  2  Am.  Bankr.  Rep.  244;  Lam- 
T.  Schmalz  {1S97)  118  CaL  33,  60 

13;  Old  Town  Nat  Bank  v.  Par- 
(1913)  121  Md.  61,  87  Atl.  IIOS; 
e  Burton  (D.  C.  1866)  29  Fed. 
German  Exchange  Bank  v.  Schnit- 
(1911)  72  Misc.  Rep.  362.  130  N. 
upp.  223;  Stem  v.  Bradner,  Smith 

0.  (1906)  127  DL  App.  640;  An- 
y  T.  Sturdivant  (1911)  174  Ala. 
5fl  South.  S71;  McNair  v.  Gilbert 
9)  3  Wend,  (N.  X.)  344;  Poet  v. 
y  (1887)  111  Ind.  74,  12  N.  H.  121, 
m.  Rep.  677;  Craig  v.  SeiU  (1886) 
lich.  727,  30  N.  W.  347;  Ogden  t. 
1  (1877)  13  Bush  (Ky.)  581;  Ford 
idebottom   (1883)   6  Ey.  Law  Rep. 

RoBB   V.    Jordan    (1879)    62    Ga. 

Carey  v.  Hess  (1887)  112  Ind. 
14  N.  B.  235;  Succession  of  An- 
I  (18B2)  44  La.  Ann.  103, 10  South. 

Way  V.  Sperry  (1850)  6  Goah. 
.a.)  238,  62  Am.  D.c.  779;  Ed- 
la  7.  Nelaon   (1883)  61  Uich.  121, 

1.  W.  261;  Wializenaa  v.  O'FaUon 
«)  91  Mo.  1S4.  3  S.  W.  837:  Sec- 
Nat.  Bank  v.  Wood  (1879)  59  N. 
107;  Hobaugh  v.  Murphy  (1886) 
Pa.  358.  7  AU.  139;  Murphy  v. 
vford   (1886)    U4  Pa.   496,   7  Atl. 

WeUa  V.  Muce  (1845)  17  Vt.  603; 
ens'   NaL   Bank    v.   Eerney    (Ind. 

191B)  108  N.  E.  139;  Cenley  t. 
D  (N.  C.  1914)  83  S.  B.  16. 
ch  new  promise  may  be  enforced, 
ithitanding  the  discharge  of  the 
:rupt.  In  an  action  at  law  or  any 
r  proper  form  of  proceeding.  Tor- 
.  KrauBB  (1907)  149  Ala.  200,  43 
h.  184;  Hill  v.  Trainer   (1880)   49 

837,  8  N.  W.  928;  Egbert  v.  Mc- 
lael  (1848)  9  B.  Hon.  (Ky.)  44; 
iama    v.    Robbine    (1860)    S2    Me. 

Brigga  V.  Sutton  (1846)  20  N.  J. 
,  681;  Hopkins  v.  Ward  (1876)  67 
).  (N.  Y.)  452;  Eearns  v.  Boyle 
?)  IS  Phlla.  (Pa.)  197!  Eati  r. 
sseuger  (1884)  110  Bl.  372. 
here    a   debtor,   having    been   dia- 


cbarged  in  bankruptcy,  givea  hia  note 
to  a  particular  creditor  for  the  unpaid 
balance  of  the  latter's  claim,  the  moral 
obligation  to  pay  constitutes  s  sufficient 
consideration  for  the  note  and  will  sup- 
port an  action  on  it.  WlBlisenus  v. 
O'FoUon  (1886)  91  Mo.  184,  3  S.  W. 
837;  SucceesioQ  of  Andrieu  (1892)  44 
L«.  Ann.  103,  10  South.  388. 

It  is  immaterial  that  the  debtor's  dis- 
charge was  obtained  by  meana  of  a 
eompoBition  with  the  creditors;  there 
atill  remains  a  moral  obUgatlon  to  pay 
the  balance  of  their  claims  which  will 
support  a  new  promise.  In  re  Merri- 
man  (D,  C.  1878)  44  Conn.  587.  Fed. 
Gas.  No.  9,479;  Cohen  v.  Lschenmaier 
(1012)  147  Wis.  649,  138  N.  W.  1090. 

Where  a  nfew  consideration  is  given 
by  the  creditor,  such  as  his  forbearance 
for  a  definite  time  to  foreclose  s  mort- 
gage, this  will  support  a  new  promise 
to  pay  the  original  debt.  Stapp  v. 
Thomas  (18S4)  5  Ky.  I«w  Rep.  603; 
Thornberry'a  Adrn'r  v.  Dils  (1682)  80 
Ky.  241. 

It  la  no  objection  to  the  enforcement 
of  a  promise  to  pay  a  debt  discharged 
by  bankruptcy  that  the  debtor  has  se- 
lected some  one  or  more  of  bis  credi- 
tors to  be  paid,  to  the  exclusion  of  oth- 
ers. Thai  v.  Larmon  (G.  C.  1885)  25 
Fed.  290. 

The  claim  of  a  surety  on  B  note  which 
was  not  due  at  the  time  of  the  proceed- 
ings in  bankruptcy  may  be  revived  by 
a  new  promise  to  pay  it.  Cheney  v. 
Barge    (1888)    26  lU.   App.   182. 

The  fact  that  the  promisee  had  also 
l>een  adjudged  a  bankrupt  at  tbe  time 
the  promise  was  made  does  not  affect 
the  validity  of  tbe  promise.  Swan  v. 
Lullman  (1882)  12  Mo.  App.  584. 

Where  the  partners  in  a  firm  had  ob- 
tained their  discharge  in  bankruptcy, 
and  one  of  the  partners,  who  had  not 
■arrendered  a  part  of  his  separate 
property,  agreed  with  a  Grm  creditor 
to  pay  his  claim,  tbe  partner,  on  paying 
It,  cannot  recover  from  his  copartner 
QDleas  the  letter  agreed  to  pa;  a  moiet; 
of  the  cUim.  Tyler  v.  Taylor  (1872) 
21  Grat  (Va.)  700. 

40.  Ta  whom  promlaa  may  be  mada. 
—A.  new  promise  to  pay  a  debt  dis- 
charged by  bankruptcy  is  not  enforce- 
able or  binding  on  the  debtor  unleee 
made  either  to  the  creditor  personally 
or  to  an  accredited  agent  or  attorney 
of  his.  Prewett  v.  Caruthers  (1849) 
12  Smedes  &  M.  (Miss.)  491;  Under- 
wood T.  Eastman  (1847)  18  N.  H.  582; 
Moaeley  v.  Coldwell  (1873)  3  Bait. 
(Teun.)  208;  Stewart  v.  Reckless 
(1864)  24  N.  J.  Law,  427;  Jones  v. 
Talbott   (1891)   13  Ey.  I^w  Bep.  303. 

Such  a  promise  is  equally  binding  and 
effective  when  mode  to  a  third  person, 
—at  least,  a  person  who  has  some  con- 
nection with  the  creditor  and  may  be 
expected  to  repeat  it  to  bim,  provided 
it  identifies  the  debt  intended  with  cer- 
tainty and  is  definite  end  nnequivoceL 
Bennett  t.  Everett  (1856)  3  R.  L  IBO, 
(11263) 
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67  Am.  Dec.  498;  Bvaos  t.  Carey 
(1866)  29  Ala.  99;  McKinley  y.  O'Ke- 
8on  (1847)  5  Pa.  369. 

If  the  promise  is  made  (whether  yer- 
bally  or  in  writing)  to  the  creditor's 
attorney  or  to  an  agent  authorized  to 
act  for  him  either  in  the  particular 
matter  or  in  similar  matters  in  general, 
it  may  be  enforced  by  the  creditor. 
Underwood  y.  Eastman  (1847)  18  N. 
H.  682;  Hunt  y.  Jones  (1891)  1  Ind. 
App.  646,  28  N.  E.  98;  8haw  y.  Bar- 
ney (1882)  86  N.  C.  381,  41  Am.  Rep. 
461;  Bolton  y.  King  (1884)  106  Pa. 
78;  Hill  y.  Kendall  (1863)  26  Vt  628. 

Where  the  agent  of  the  holder  of  « 
note  has  the  note  in  his  possession, 
and  does  not  know  that  a  renewal  note 
has  been  giyen  therefor,  a  new  promise 
to  the  agent  will  remoye  the  bar  of  the 
discharge  in  bankruptcy.  Jones  y.  Sen- 
nott  (1885)  67  Vt  356. 

A  collector  to  whom  the  debt  has 
been  committed  for  collection  is  the 
agent  of  the  creditor  for  the  purpose 
of  receiying  a  new  promise  to  pay  it. 
Reith  y.  Lulhnan  (1881)  11  Mo.  App. 
264.  The  wife  of  the  creditor  may  act 
as  his  agent  in  such  a  matter,  where 
the  debt  grew  out  of  the  sale  of  the 
wife's  land.  Jones  y.  Talbott  (1891) 
13  Ky.  Law  Rep.  303.  The  promise  is 
considered  as  made  to  the  creditor  him- 
self where  it  is  transmitted  to  him  by 
a  person  appointed  for  that  purpose  by 
the  debtor.  HockeU  y.  Jones  (1880) 
70  Ind.  227. 

Where  a  bankiupt  executed  a  writ- 
ten promise,  intended  to  be  binding  on 
his  executors  as  well  as  himself,  to 
pay  a  note  which  had  been  released  by 
his  discharge,  and  handed  the  paper  to 
his  son,  with  directions  to  deliyer  it 
after  his  death,  to  the  payee  of  the 
note,  it  was  held  that  the  latter,  on  re- 
ceipt of  the  agreement,  had  a  claim 
against  the  estate  of  the  decedent, 
though  he  had  no  knowledge  of  the 
agreement  when  it  was  made.  Hockett 
y.  Jones  (1880)  70  Ind.  227. 

41.  Time  of  making  proml8e.^A  new 

promise  to  pay  a  debt  dischargeable  in 
bankruptcy  must  haye  been  made  after 
the  adjudication  in  bankruptcy.  Steb- 
bins  y.  Sherman  (1850)  3  N.  T.  Super. 
Ct  610.  But  see  Kingston  y.  Wharton 
(1816)  2  Serg.  &  R.  (Pa.)  208.  Or  at 
least  after  the  filing  of  the  petition  in 
bankruptcy.  Katz  y.  Moessenger  (1880) 
7  111.  App.  636;  Stem  y.  Nussbaum 
(1874)  47  How.  Prac  (N.  Y.)  489.  But 
a  letter  written  by  the  debtor  before 
the  petition  in  bankruptcy  was  actually 
filed,  but  which,  in  the  ordinary  course 
of  the  mail,  would  not  reach  the  cred- 
itor until  after  the  adjudication,  was 
held  a  sufficient  new  promise.  Cheney 
y.  Barge  (1888)  26  IlL  App.  182. 

A  new  promise  to  pay  a  debt  dis- 
chargeable in  bankruptcy  is  binding  and 
sufficient  if  made  after  the  filing  of  the 
petition  in  bankruptcy  and  pending  the 
proceedings,  though  before  the  ^s- 
diarge  is  granted.     Zayelo  y.  Beeyes 
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(1913)  227  U.  8.  625,  33  Sup.  Ct.  865, 
67  Lb  Ed.  676,  29  Am.  Bankr.  Rep. 
493;  Old  Town  Nat  Bank  y.  Parker 
(1913)  121  Md.  61,  87  AtL  1106;  Moore 
y.  Trounstine  (1906)  126  Ga.  116»  64 
8.  B.  810,  7  Ann.  Cas.  971;  Dicks  ▼. 
Andrews  (1909)  132  Ga.  601,  64  8.  B. 
788;  PearsaU  y.  Tabour  (1906)  d8 
MUm.  248,  108  N.  W.'  806;  Wiggia  ▼. 
Hodgdon  (1884)  68  N.  H.  89;  Jersey 
aty  Ins.  Co.  y.  Archer  (1890)  122 
N.  Y.  876,  26  N.  B.  338;  Fraley  ▼. 
Kelly  (1872)  67  N.  O.  78;  Homthal 
y.  McRae  (1872)  67  N.  C.  21;  Griel 
y.  Solomon  (1886)  82  Ala.  86,  2  South. 
322, 60  Am.  Rep.  733;  Lanagin  y.  Now- 
land  (1884)  44  Ark.  84;  E^iapp  y.  Hoyt 
(1881)  67  Iowa,  591,  10  N.  W.  925, 
42  Am.  Rep.  69;  Corliss  y.  Shepherd 
(1848)  28  Me.  660;  Otis  y.  Gazlln 
(1860)  31  Me.  667;  Wheeler  y.  Wheel- 
er (1888)  28  IlL  App.  386;  Thomberry 
y.  Dils  (1882)  3  Ky.  Law  Rep.  726. 
CONTRA,  Thornton  v.  Nichols  &  Lem- 
on (1903)  119  Ga.  60,  46  S.  E.  785; 
Ogden  y.  Redd  (1877)  13  Bush  (Ky.) 
581;  Grayes  v.  McGuire  (1881)  79  Ky. 
632;  Chapman  y.  Pennie  (CaL  1895) 
39  Pac.  14;  Holt  y.  Akarman  (N.  J. 
1913)  86  Atl.  40& 

It  is  necessary  that  the  new  promise 
should  show  distinctly  that  the  bank- 
rupt undertakes  personally  to  pay  the 
debt,  and  not  to  pay  it  out  of  his  es- 
tate in  bankruptcy.  Homthal  y.  McRae 
(1872)  67  N.  C.  21;  Kirkpatrick  ▼. 
Tattersall,  13  Mees.  &  W.  766. 

A  defense  of  a  discharge  in  bankrupt- 
cy, set  up  in  a  pending  action,  may  be 
waived  by  the  making  of  a  new  promise 
to  pay  the  debt,  giyen  after  the  institu- 
tion of  the  suit  and  before  yerdict. 
Decker  y.  Kitchen  (1884)  33  Hun  (N. 
Y.)  268. 

42.  Sulllcieiiey     of     new     prtmite.p^ 

While  no  particular  form  of  words  is 
necessary  in  order  to  constitute  an  ef- 
fective new  promise  to  pay  a  debt  bar- 
red by  a  discharge  in  bankruptcy,  yet 
it  is  required  that  the  new  promise  shall 
be  clear,  distinct,  and  unequivocal,  as 
well  as  certain  and  unambiguous.  Al- 
len V.  Ferguson  (1873)  18  Wall.  1,  21 
L.  Ed.  861;    Stem  v.  Bradner  Smith 

6  Co.  (1907)  226  BL  430,  80  N.  B. 
307,  116  Am.  St  Rep.  161;  Brooks  y. 
Pafaie  (1903)  77  S.  W.  190,  25  Ky. 
Law  Rep.  1125;  Apperson  y.  Stewart 
(1872)  27  Ark.  619;  Shockey  v.  Mills 
(1880)  71  Ind.  288,  36  Am.  Rep.  196; 
Hubbard  y.  FarreU  (1882)  87  Ind.  216; 
Jersey  City  Ins.  Co.  v.  Archer  (1890) 
122  N.  Y.  376,  26  N.  B.  338;  Stem 
y.  Nussbaum  (1874)  6  Daly  (N.  T.) 
882;  Riggs  y.  Roberts  (1881)  85  N.  C. 
161,  39  Am.  Rep.  692;  Turner  y.  Chris- 
man  (1861)  20  Ohio,  332;  Huifman 
y.  Johns  (Pa.  1886)  6  Atl.  206;  Mur- 
phy y.  Crawford  (1886)  114  Pa.  496, 

7  Atl.  142;  McDougall  y.  Page  (1882) 
66  Vt  187,  45  Am.  Rep.  602;  La  Tonr- 
reUe  y.  Price  (1855)  28  Bfiss.  702; 
Wheeler  y.  Simmons  (1891)  60  Hun, 
404,  15  N.  Y.  Supp.  462.     Where  the 
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lant,  some  days  after  obtaining 
Gcharge  In  bankruptcy,  wrote  the 
iS  a  letter  in  which  he  said:  "I 
lend  yon  the  firat  'V  or  'X'  I 
'  it  was  held  that  the  eipreaaion 
It  fairly  import  an  absolute  prom- 
'  pay  five  ot  ten  dollars,  and  did 
ike  the  plain  tifFs  debt  oat  of  the 

of  defendant's  discharge.  Bige- 
.  Norria  (1886)  141  Haes.  14,  6 
88.  But  a  sufficient  new  promise 
isde  out  from  the  following  words, 
c  to  a  surety  on  a  note  given 
e  bankrupt  for  borrowed  money; 

live  and  am  prospered,  no  man 
lelped  me  (without  remnneration) 
e  the  poorer  tor  me.  if  not  otber- 

That  is  all  there  ia  of  it."  Che- 
.  Baree  (1888)  26  lU.  App.  182. 
re  must  be  an  express  promise  to 
the  apedfic  debt.  Need  ha  id  t. 
;w8on  11909)  81  Kau.  340,  ICB 
43S.  There  must  be  a  distinct 
lition  and  renewal  of  the  debt  as 
iing  obligation.  Allen  v.  Fergu- 
1S73)  18  WaU.  1.  21  L.  Ed.  8B1; 
1  V.  I^mon  (1885)  mS  Ind.  515, 
B.  159,  53  Am.  Rep.  540;  Brewer 
lynton  (1888)  H  Mich.  254.  39 
.  49:    Canheld'a  Appeal   (1874)  4 

(Pa.)  457. 
b  state  men  ta  as  tbe  following 
been  held  suadent:  "I  am  going 
T  yon  every  dollar  I  owe  you  by 
■St  of  July."  St.  John  v.  Stephen- 
1878)  90  ni.  82.    "I  will  pay  him 

day:  can't  say  when."  Bolton 
ig  (1884)  105  Pa.  78.    "Tour  debt 

pay  if  I  live."  Fraley  v.  Kelly 
)  79  N.  0.  848.  "I  will  pay  the 
'  Hunt  ▼.  Jones  (1891)  1  Ind. 
645,  28  N.  E.  98;  Farmers'  & 
inics'  Bank  v.  Kichttrds  (1906)  119 
ipp.  18,  95  S,  W.  290.  "I  will 
he  debt  before  I  leave  the  state." 

V.  Talbott  (1891)  13  Ky.  Law 
303.  'The  creditor  shall  have  her 
f,  even  it  it  is  but  a  Lttle  at  a 
'     Sundling  v.   Willey   (1905)    19 

293,  103  N.  W.  38,  9  Ajin.  Gas. 

luffident  new  promise  cannot  be 
out  from  such  expressions  as  that 
ebtor  is  "going"  to  pay  the  debt, 
ipects"  to  pay  it,  OT  means  .to 
a  It  all  right,"  or  does  not  intend 
tbe   creditor   ihall   lose    anything. 

V.  Ferguson  (1873)  18  Wall.  1, 
Ed.  8.54;  Dennan  v.  Gould  (1880) 
lass.  16,  6  N.  E.  222  ;  Brewer  v. 
:im  (1888)  71  Mich.  254,  39  N.  W. 
ileech  V.  lismon  (1885)  103  Ind. 
3  N.  E.  159.  53  Am.  Rep.  640; 
tta    T.    Cotheraon    (1879)    3    IIL 

644;  Shockey  v.  Mills  (1880) 
d.  288.  36  Am.  Rep.  196:  Jones 
ilbott    (1891)    13   Ky.    Law   Rep. 

Porter  v.  Porter  (1860)  31  Me. 
Riggs  V.  Roberta  (1881)  85  N.  C. 

39  Am.  Rep.  602;  Turner  v. 
man  (1861)  20  Ohio,  332;  Yoit- 
r  V.  Keyser  (1840)  11  Pa.  384, 
I.  Dec.  555;  Coe  v.  Rosene  (1911) 
ash.  73,  118  Pac.  881.  38  L.  R.  A. 
3.)  577,  Ann.  Cas.  1913C,  741; 
9  U.S.CoitP.'16-706 


Bartlett  t.  Feck  (ISSO)  8  La.  Ann. 
669.  Bnt  compare  Mordannt  t.  Mon- 
roe (1906)  124  111.  App.  306:  Hub- 
bard v.  Farrell  (1882)  87  Ind.  216. 

A  sufficient  new  promise  cannot  be 
made  out  from  tbe  recognition  by  the 
bankrupt  ot  a  moral  obligation  resting 
on  him.  Mandell  v.  Levy  (1905)  47 
Misc.  Rep.  147,  93  N.  I.  Supp.  646. 
Nor  from  his  dedaration  that  "when  I 
am  in  position  to  pay,  there  is  no  one 
I  would  more  cheerfully  pay."  Kieriuui 
V.  Fox  (1899)  43  App.  Div.  68,  69  N.  Y. 
Snpp.  330.  Nor  from  his  statement: 
"I  will  make  a  desperate  effort  to  pay 
you  something  on  the  note."  Moore  v. 
Trounatine  (1906)  128  Ga.  116,  54  8.  E. 
810,  7  Ann.  Cas.  971,  Nor  from  bis 
saying:  "I  will  do  all  I  can  to  pay 
yon."  Holt  v.  Akarman  (N.  J.  1913) 
86  Atl.  408:  Lawrence  v.  Harrington 
(1890)  122  N.  T.  408.  25  N.  E.  406. 

The  new  promise  must  be  express  and 
cannot  be  made  out  by  implication. 
Evans  v.  Carey  (1856)  29  Ala.  99; 
Wllletta  T.  Cotherson  '  (1879)  3  lU. 
App.  644;  Katz  v.  Moessenger  (1884) 
110  111.  372;  Porter  v.  Porter  (1850) 
31  Me.  160;  Stark  v.  Stinson  (1851) 
23  N.  H.  259;  In  re  Heazelton  (1874) 
82  Leg.  Int.  (Pa.)  13;  Bennett  v.  Ev- 
erett (1866)  3  R.  I.  152,  67  Am.  Dec. 
498.  At  least  the  promise  must  be  to 
far  unqualified  as  necessarily  to  au- 
thorize the  implication  of  ao  undertak- 
ing to  pay  tbe  debt.  Craig  v.  Seiti 
(1886)  63  Mich.  347,  30  N.  W.  347. 

There  must  be  a  clear  and  certain 
Identification  of  the  particular  debt 
which  tbe  bankrupt  has  in  mind  and 
means  to  revive.  Landis  v.  Roth  (1885) 
109  Pu.  621,  1  Atl.  40,  58  Am.  Rep. 
747:  Hobough  V.  Murphy  (1886)  114 
Pa.  358,  7  Atl.  139.  A  written  promise 
to  pay  a  debt  due  from  a  bankrupt, 
made  after  his  being  adjudged  a  bank- 
rupt, but  prior  to  his  discharge,  need 
not  describe  the  debt,  where  there  is 
only  one  debt.  Goldstein  v.  Saur  (Tex, 
Civ.  App.  1013)  162  S.  W.  441. 

The  giving  of  a  new  note  by  the 
bankrupt,  after  bis  discberge.  in  re- 
newal of  a  previous  note,  or  simply  for 
tbe  amount  of  a  pre-eiiaticg  debt,  will 
revive  the  debt  and  take  it  out  ot  the 
effect,  ot  the  discharge.  Christie  v. 
Bridcman  (1893)  51  N.  J.  Eq.  331,  25 
Aa  039,  30  Atl,  429;  Bowa  v.  Thomp-  - 
son  (Pa.  1876)  34  Leg,  Int.  305;  Law- 
rence v,  Harrington  (1890)  122  N.  T. 
408,  26  N.  E.  406.  But  not  a  mere  un- 
fulfilled offer  or  proraiae  to  give  a  new 
note.  Porter  v.  Porter  (1850)  31  Me. 
169;  Stern  v.  Bradner  Smith  A  Co. 
(1006)   127  111.  App.  640. 

Where  tbe  defendant  in  a  pending 
luit  pleads  bis  bankruptcy,  but  after- 
wards withdraws  tbe  plea  and  confesses 
Judgment,  this  will  amount  to  a  new 
promise  binding  him  on  the  Judgment. 
Anderson  v.  Clark  (1883)  70  Ga.  362; 
Dewey  v.  Moyer  (1878)  72  N.  T.  70. 

The   tact   that   the   debtor,  after   his 
discharge,    states    an    acconnt    ronning 
prior  to  auch  discharge  and  fixes  a  cer- 
(11266) 
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taio  balance,  and  mgreei  that  his  debtor 
ma;  apply  certain  demand*  in  his  favor, 
does  not  avoid  the  effect  of  the  dia- 
charge.  Warren  v.  Bishop  (1850)  22 
Vt  607;  Id  re  Heazelton  (1874)  1 
Wklj.  Notei  Cas.  (Pa.)  67, 

If  Uleie  is  contradictor;  evidence  as 
to  the  mailing  of  the  alleged  new  prom- 
ise, or  its  terms,  or  aa  to  the  debtor's 
Intention  to  bind  himself  to  a  specific 
promise  to  pay  the  debt,  these  quea- 
tiona  must  be  left  to  the  jury  under 
proper  ins  traction  s  from  the  court 
Pearsall  v.  Tabour  (1906)  88  Minn. 
248,  108  N.  W.  808;  Pratt  v.  RuBsell 
(18S1)  7  Cash.  (Mea?.)  462;  .Sbaw  v. 
Barney  (18S2)  86  N.  C.  331,  41  Am. 
Rep.  461. 

4S.  ^—  Part  payaieiit.^Neither  a 
payment  of  interest  nor  a  part  pay- 
ment of  the  principal  will  suffice  to 
revive  a  debt  from  which  the  debtor 
haa  been  released  by  a  discharge  in 
bankruptcy  or  conatitate  a  new  promise 
to  pay  it  Allen  t.  Ferguson  (1873) 
18  Wall  1,  21  U  Ed.  864;  Meyer  v. 
Bartels  (1907)  58  Misc.  Rep.  621,  107 
N,  Y.  Supp.  778;  Stem  v.  Bradner 
Smith  &  Co.  (1907)  225  lU.  430,  80  N. 
B.  307,  116  Am.  St  Rep.  161;  Wilson 
T.  Chandler  (1907)  133  III.  App.  622; 
Jacobs  V.  Carpenter  (1894)  161  Mass. 
16,  36  N.  B.  676;  Heim  v.  Chapman 
(1898)  171  Mags.  347,  60  N.  E.  528; 
Oriel  V.  Solomon  (1886)  82  Ala.  85,  2 
South.  322,  60  Am.  Rep.  733;  Stark 
V.  Stinaon  (1861)  23  N.  H.  259;  Wheel- 
er Y.  Simmons  (1891)  60  Hun,  404,  15 
N.  T.  Supp.  462;  Lawrence  v.  Harring- 
ton (1890)  122  N.  y.  408,  25  N.  E.  406; 
Vlele  v.  Ogilvie  (1849)  2  G.  Greene 
(Iowa)  326;  Telle  v.  Smith  (1895)  98 
Ky.  464,  33  S.  W.  410. 

Where  there  is  a  distinct  and  unam- 
biguoUB  promise,  together  with  a  par- 
tial payment  it  fully  and  in  every  par- 
ticular complies  with  the  rule  for  the 
revival  of  a  discharged  debt  Huffman 
V,  Johns  (I'a.  1886)  6  Atl.  205;  Law- 
rence v.  Harrington  (188S)  48  Hun, 
618,  1  N.  Y.  Supp.  577. 

Under  Kirby'a  Dig.  Art.  J  3655,  part 
payment  and  oral  promise  to  pay  bal- 
ance of  note  held  not  a  waiver  of  dis- 
charge in  bankruptcy.  Polk  v.  Ste- 
phena  (Ark.  1915)  176  S.  W.  689. 

No  such  promise  caa  be  made  out 
from  the  fact  that  the  debtor,  in  au- 
thorizing the  creditor  to  draw  on  Mm 
for  part  of  the  original  debt,  said  that 
he  "hoped"  to  pay  the  balance  in  full. 
Scbeper  v.  Brigga  (1S98)  28  App.  Div. 
115.  50  N.  Y.  Supp.  869. 

The  fact  of  part  payment  is  admUal- 
ble  to  identify  the  debt  in  reference 
to  which  an  ejpreas  promise  to  pay, 
otherwise  of  uncertain  application,  may 
be  proved.  Willetta  v.  Cotberson 
(1879)  3  m.  App.  644. 

44.  —  Written  or  oral  proinise^-At 
common  law,  it  does  not  need  a  writ- 
ten promise  to  revive  a  debt  discharg- 
ed by  bankruptcy,  but  a  merely  oral 
promise  will  be  sufficient  for  the  pur- 
(11266) 


pose  if  dlstlDct  and  podtlve.  Hnl 
Reserve  Fund  life  Ass'n  y.  Bee 
(1890)  03  Fed.  747,  36  C.  a  A.  BTJ 
Am.  Bankr.  Rep.  244;  Smith  t.  Stan 
field  (1901)  84  Minn.  343,  87  N. 
017;  Farmers'  &  Merchants'  Bank 
Richards  (1006)  119  Ho.  App.  IS, 
S.  W.  280;  Blanc  v.  Banks  (18 
10  Bob.  (Im.)  115,  43  Am.  Dec.  1 
Worthington  v.  De  Bardlekin  {18' 
33  Ark.  661;  Roaa  v.  Jordan  (18 
62  Ga.  298;  Craig  v.  Seita  (1886) 
Mich.  727,  30  N.  W.  347;  Henley 
Lonier  (1876)  75  N.  C.  172,  15  N. 
B.  280;  Kull  v.  Farmer  (1878)  78 
C-  339;  Lanier  v.  Tolleaon  (1883) 
8.  C.  57;  Farmers'  &  Mechanics'  Bi 
T.  Flint  (1846)  17  Vt  508,  44  J 
Deo.  361;  Barron  v.  Benedict  (18* 
44  Vt  518;  Holt  v.  Akarman  (N. 
1913)  86  Atl.  408.  Compare  Qrab 
V.  Hunt  (1847)  8  B.  Mon.  (Ky.)  7. 

In  several  states,  the  statutes  p 
vide  that  no  agreement  or  promise 
revive  a  debt  barred  by  a  diacharge 
bankruptcy  shall  be  binding  and  eD 
tive  unless  contained  in  some  writ 
signed  by  the  party  to  be  charged,  i 
Spooner  v.  RusseU  (1849)  30  Me.  4 
Otis  V.  Qaslin  (1850)  31  Me.  6 
Kingley  v.  Cousins  (1860)  47  Me. 
Nathan  v.  Leland  (190T)  193  Ml 
576,  79  N.  B.  793;  Jacobs  v.  Carp 
ter  (1884)  161  Mass.  16,  36  N. 
676;  Elwell  v.  Cumner  (1883)  : 
Mass.  102;  Bair  t.  mibert  (1903) 
App.  Div.  621.  82  N.  Y.  Supp.  10 
Meyer  v.  Bartels  (1907)  56  Misc.  H 
621,  107  N.  T.  Supp.  778;  Grueub 
V.  Tceanor  (1003)  40  Misc.  Bep.  2 
81  N.  Y.  Supp.  675:  Mandell  ».  L. 
(1905)  47  Misc.  Rep.  147,  93  N. 
Supp.  645. 

45.  CDNdltlonaJ  prDitilst^-It  ia  ; 
necessary  that  a  new  promise  to  ] 
a  debt  barred  by  a  discharge  to  ba 
ruptcy  should  be  absolute,  but  it  i 
be  made  upon  a  conditjon  or  conp 
vrith  a  conditlou.  Allen  v.  Fergu 
(1873)  18  Wall.  1,  21  L.  Ed.  8 
Knnpp  V.  Hoyt  (1881)  57  Iowa,  I 
10  N.  W.  925. 

Where  the  condition  is  in  the  oat 
of  a  proposition  offered  to  the  credil 
it  must  be  aUeged  and  shown  that 
accepted  it  or  assented  to  it  Sn 
V.  Stancheeld  (1901)  84  Minn.  343, 
N.  W.  917;  International  Harvea 
Co.  V.  Lyman  (1003)  00  Minn.  275. 
N.  W.  87.  If  the  creditor  eipref 
refuses  to  agree  to  the  condition,  i 
loBists  on  the  immediate  and  uncoi 
tional  payment  of  his  claim,  the  d 
is  not  revived  and  no  action  can 
maintained'  on  it  Interna  tional  H 
vester  Co,  v.  Lyman  (1903)  00  Mi 
275.  96  N.  W.  87. 

A  condition  accepted  by  the  credi 
will  not  at  all  Impair  the  effect  of 
agreement  in  reviving  the  debt,  aa, 
example,  where  the  bankrupt  und 
takes  to  pay  the  debt  If  time  is  gra 
ed  to  him  for  the  purpose  and  it  is 
cordingly  granted.     Comfort  T.  Eta 
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(1849)  11  Pa-  18.  Or  Trtiere  tbe 
vpt  promises  to  pay  the  debt  in 
(.the  creditor  will  pay  the  taies 

year  on  certain  properly,  which 
le.  Thomborry  V.  Diis  (1882)  80 
41. 

iromise  to  pay  a  particular  cred- 
D  full  if  he  will  refrain  from  op- 
C  the  bankrupt's  application  for  a 
irge,  or  if  he  will  diBmisi  a  pro- 
ig  to  set  aside  the  discharge,  ia 
nlent  and  Toid.  Terrell  v.  Free- 
(1885)  139  Mas8.  297,  1  N.  B. 
FeU  T.  Cook  (1ST6)  44  Iowa,  4SS. 
the  coDdition  was  not  in  the  na- 
of  an  election  offered  to  the  cred- 
but  contained  something  personal 
le  bankrupt,  or  iuTOlred  the  oc- 
nee  of  a  future  e»ent  or  the  fu- 
existence  of  a  certain  atate  of  of- 
then  It  must  be  pleaded  and 
n  that  the  condition  has  been  M- 

or,  as  the  case  may  he,  that  the 
:  has  happened  or  that  the  con- 
lated  state  of  afTaire  now  exists, 
1  V.  Stanchfield  (1001)  84  Minn. 
87  N.  W.  917;  Stern  v.  Bradoer 
1  &,  Co.  (1907)  225  111.  430,  80  N. 
17,  116  Am.  St  Rep.  151;  Griel  t. 
non  (1886)  82  Ala.  85,  2  South. 
60  Am.  Rep.  733;  Apperaon  t. 
art  (1872)  27  Art.  619;  Tolle  v. 
ti  (1895)  98  Ky.  464,  33  3.  W.  410; 
T.  HoUingsworth  (1821)  5  Har.  & 
Jd.)  218;  Ia  Tourrctte  t.  Price 
5)  28  Miss.  702;  Goldman  y,  Abra- 
.  (1880)  9  Daty  (N.  Y.)  223; 
ST  T.  Tolleson  (1883)  20  S.  C.  57; 
man  r.  Hobart  (1853)  26  Vt  60; 
ing  T.  Moffltt  (1844)  6  Ala.  776; 
ardBon  v.  Bricker   (1883)   7  Colo. 

Pac.  433,  49  Am.  Rep.  844. 
the  bankrupt  promisea  to  pay  the 

after  the  lapse  of  a  certain  time, 
;tion  can  be  maintained  on  the  debt 
le  new  promise  until  such  time  has 
led.  Arnold  v.  Elliott  (1846)  7 
ph.  (Tenn.)  354.  The  bankrupt's 
rtaking  to  pay  the  debt  when  he 
>leteB  a  certain  contract,  when  he 
cts  certain  claims  due  to  him,  when 
eturns  from  a  contemplated  jour- 

or  the  like,  does  not  make  the 
lise  a  conditional  one,  but  Is  rather 
B  regarded  as  a  specification  of  the 

for  payment.  Eaton  v.  Yacbor- 
i  (1855)  19  Ga.  82;   Swan  r.  Lull- 

(1882)  12  Mo.  App.  584.  A  prom- 
:o  pay  "as  soon  as  posBible,"  made 
r  a  discharge  in  bankruptcy,  ia  not 
nditional  promise.  Sundling  v.  Wil- 
[1905)  19  S.  D.  293,  103  N.  W.  38, 
nn.  Cas.  644.  Where  the  bank- 
's promise  is  that,  if  he  bad   not 

a  certain  debt,  contracted  before 
bankruptcy,  be  would  pay  it,  the 
itor  has  only  to  prove  that  the  debt 
not  been  paid,  and  then  the  promiae 
imes  absolute.  Hill  t.  Kendall 
13)  25  Vt.  528.  A  promiae  that,  If 
creditor  should  loae  a  certain  case 
I  pending  in  the  appellate  court,  the 
krupt  would  make  it  good  to  him, 
imeg  enforceable  upon  the  deter- 
Btion  of  the  appeal  adversely  to  the 


creditor.  Hemdon  t.  Olvens  (1849)  16 
Ala.  261.  A  promiae  to  do  certain 
work  and  apply  It  on  a  debt  discharged 
by  bankruptcy  cannot  be  construed  in- 
to a  promise  to  pay  tlie  debt  in  any 
other  way.  Lawrence  t.  Harrington 
(1890)  122  N.  T.  408,  25  N.  B.  406. 
A  promiae  to  pay  "aa  soon  as  I  get 
through  with  that  squaring  np"  is  not 
■ufEcient  to  revive  the  debt,  unless  it 
ia  abown  exactly  what  was  meant  by 
the  "squaring  up."  Stern  v.  Nussbaum 
(1874)  5  Daly  (N.  I.)  382. 

A  condition  attached  to  the  promiae 
may  be  iraived  by  tbe  bankrupt,  and 
will  be  considered  as  having  been  waiv- 
ed by  his  making  payments  on  the 
debts  prior  to  the  happening  of  the 
condition.  Tompkina  v,  Hazen  (1898) 
80  App.  Div.  359,  61  N.  Y.  Supp.  1003. 
But  see  this  caae  on  appeal  (1900)  IBS 
N.  T.  18,  58  N.  E.  762. 

4$.  PromlM  to  pay  whan  abl«,>^A 
promise  by  a  discharged  bankrupt  to 
pay  an  antecedent  debt  aa  soon  as  ho 
is  able  (or  as  soon  as  he  can,  or  aa 
soon  as  he  has  the  money,  or  the  like), 
though  it  ia  a  conditional  promiae,  is 
not  void  for  uncertainty,  but  is  capable 
of  enforcement  by  suit.  Kraus  v.  Tor- 
ry  (1905)  146  Ala.  548,' 40  South.  956; 
Torry  v.  Krauss  (1907)  149  Ala.  200, 
43  South.  184;  Griel  v.  Solomon  (1886) 
82  Ala.  85,  2  South.  322,  60  Am.  Bep. 
733;  Egbert  v.  McMichael  (1848)  9 
B.  Mon.  <Ky.)  44;  Ectler  v.  Galbralth 
(1876)  12  Bush  (Ky.)  7L  Compare 
Bigelow  V.  Norrifl  (1885)  139  Mass.  12, 
29  N.  B.  61;  Elwell  v.  Cumner  (1883) 
136  Maas.  102. 

In  order  to  recover  on  such  a  prom- 
ise, the  creditor  must  plead  and  prove 
that  the  debtor  ia  presently  able  to 
pay  the  debt.  Patten  v.  Ellingwood 
(1850)  32  Me.  163;  Green  v.  McGowan 
(1886)  7  Ky.  I-aw  Rep.  661;  Taylor  v. 
NiioQ  (1857)  4  Sneod  (Tenn.)  352; 
Stern  v.  Gerher  (Sup.  1912)  137  N.  X. 
Supp.  879;  Torry  v.  Krauss  (1907)  149 
Ala.  200,  43  South.  184;  Mason  v. 
Hughart  (1849)  0  B.  Mon.  (Ky.)  48a 
It  is.  however,  no  ground  of  demurrer 
to  the  declaration  in  such  a  auit  thai 
it  does  not  state  in  what  the  defend- 
ant's ability  to  pay  consists.  Homer 
V.  Speed  (1857)  2  Pat.  &  H.  (Va.)  616. 
To  sustain  the  burden  of  proving  the 
debtor'a  ability  to  pay,  the  creditor 
must  show  his  preaent  possession  of 
sufficient  and  available  means.  Proof 
of  his  ability  to  borrow  the  money  is 
not  sufficient  The  defendant  is  enti- 
tled to  show  what  portion  of  his  earn- 
ings it  is  neceeaary  for  him  to  use  for 
tbe  support  of  himself  and  his  family, 
end  it  the  residue  is  insufficient  to  pay 
the  debt,  ability  to  pay  is  not  shown. 
.  Kraus  v.  Torry  (19CB)  148  Ala.  548, 
40  South.  956.  And  the  law  does  not 
require  the  debtor  to  reduce  his  family 
expenditures  to  such  k  point  that 
enough  will  remain  to  satisfy  the  cred- 
itor. Torry  v.  Krauss  (1907)  149  Ala. 
200,  43  South.  184.  Though  the  plain- 
tiff may  show  that  tha  defendant  has 
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■uffident  property  to  par  the  debt  in 
■nit,  ret  be  cannot  recover  if  it  iw 
■bown  that  the  payment  of  other  Just 
claims,  contracted  aiace  his  diicharsc  in 
bankruptcy,  would  eihauat  his  estate 
and  leave  nothing  lor  tbe  plaintiff. 
Eckler  v.  Oalbraith  (1876)  12  Busb 
(Ky.)  71. 

A  promise  clearly  relating  to  financial 
ability  at  some  fnture  time  will  not  sus- 
tain an  immediate  action.  Samuel  t. 
Cravens  (1850)  10  Ark.  380. 

The  promise  of  an  adjudicated  bank- 
mpt  that,  "just  as  soon  as  my  counsel 
tells  me  my  case  is  all  cleaned  up,  I 
wiU  place  a  policy  ■  ■  *  on  my  life 
in  your  favor,  and  as  soon  as  1  can  get 
back  in  harness  again  will  do  all  I  can 
to  pa;  you,"  falls  short  of  on  express 
promise  to  pay.  Holt  t.  Akacmon  (N. 
J.  1013)  86  A.  408. 

47.  Rsmedlas  of  oredltor^r-Where  the 

new  promise  is  made  after  the  adjudi- 
cation in  bankruptcy,  but  before  tbe 
end  of  the  proceedings,  the  creditor 
cannot  prove  a  claim  on  It  in  tbe  bank' 
ruptcy.  Kingston  v.  Wbarton  (1816)  2 
S«rg.  &  a.  (Pa.)  208,  7  Am.  Dec.  638. 
Nor  sue  on  it  until  after  the  question 
of  the  bankrupt's  discharge  has  been 
determined.  Egbert  v.  McMichael 
(1848)   9  B.  Mon.   (Ky.)  44. 

Tbe  fact  that  the  creditor  has  proved 
tbe  original  debt  in  the  bankruptcy  pro- 
ceediugs,  and  received  a  dividend,  does 
not  prevent  him  from  recovering  the 
balance  in  an  action  on  the  new  prom- 
ise. Kingston  v.  Wharton  (1816)  2 
Serg.  &  R.  (Pa.)  208.  7  Am.  Dec.  638. 
And  an  express  promise  to  pay  part  of 
a  debt,  dlacharged  by  the  proceedings 
in  bankruptcy,  will  revive  the  debt  pro 
tanto.  Badger  v.  OUmore  (1836)  33 
N.  H.  361.  66  Am,  Dec.  729. 

The  ofiginal  debt  is  revived  only  as 
of  the  date  of  the  new  promise,  and 
where  Judgment  is  obtained  upon  the 
latter,  the  debtor  is  entitled  to  claim 
tbe  exemption  provided  by  law  in  force 
at  the  latter  date.  WillU  v.  Cush- 
man  (1888)  115  Ind.  100.  17  N.  E. 
168.  Where  he  has  agreed  that  work 
done  by  him  for  the  creditor  shall  go 
towards  the  poymeut  of  the  discharg- 
ed debt,  this  constituteB  a  new  prom- 
ise to  pay  tbe  debt,  and  he  cannot  main- 


The  creditor  may  also  recover  inter- 
est on  tbe  original  debt  as  well  as  tbe 
principal  of  it,  where  tbe  bankrupt 
promised  full  payment,  as  tbe  promise 
revives  the  debt  on  the  original  con- 
sideration. Stern  t.  Bradner  Smith 
&  Co.  (1907)  225  m,  430.  80  N.  B. 
307,  116  Am.  St.  Rep.  151. 

Where  tbe  debt  had  been  reduced  to 
judgment,  it  is  so  for  extinguished  by 
the  discharge  in  bankruptcy  that  the 
new  promise  to  pay  will  not  authorize 
the  creditor  at  once  to  issue  execn- 
tion  and  sell  the  debtor's  laud,  bat  be 


(Tit.  6: 

must  first  revive  the  judgment  Grs 
hum  v.  Dreutxer  (1800)  T5  Wis.  558.  4 
N.  W.  776,  IT  Am.  St.  Eep.  205,  No 
CSD  he  arrest  the  debtor  and  hold  hii 
to  bail.  Glazier  v.  Stafford  (1845) 
Ear.    (Del.)   240. 

Where  the  original  debt  is  in  sue 
form  as  to  be  capable  of  assignment  t 
a  third  person,  the  creditor  may  u 
sign  the  new  promise  with  it,  and  a 
enable  the  assignee  to  sue  on  it.  ^Va 
T.  Sperry  (1S50)  6  Cusb.  (Mass.)  23! 
62  Am.  Dec.  779;  Underwood  v.  Easi 
man  (1847)  18  N,  E.  582;  Badger  < 
OUmote  (1856)  33  N.  E.  361,  66  An 
Dec.  729;  Clark  v.  Atkinson  (1853) 
B,  D.  Smith  (N.  Y.)  112;  Wolffe  ' 
Bberlein  (1883)  74  Ala,  99,  49  An 
Rep,  809.  But  compare  White  v.  CubI 
Ing  (1S49)  30  Me.  267:  WardweU  ' 
Foster  (1850)  31  Me.  658;  Moore  i 
Viele  (1830)  4  Wend.  (N.  T,)  42t 
Walbridge  v.  Harroon  (1846)  18  V 
448. 

Numerous  cases  hold  that  when  th 
bankrupt  has  given  a  new  promise  sul 
fident  to  revive  a  debt  barred  by  hi 
discharge,  the  creditor,  in  bringing  ad 
for  the  recovery  of  tbe  debt,  must  dt 
Clare  on  the  original  obligation  or  ei 
gagement,  and  not  on  the  new  proir 
ise.  Bnsh  v.  Stanley  (1887)  122  H 
406,  13  N,  B.  24!>;  Gruenhpr^  ' 
Treanor  (1903)  40  Misc.  Rep.  232,  8 
N.  T.  Bupp.  676;  Turner  v.  Chrisma 
(1861)  20  Ohio,  332;  Marshall  ' 
Tracy  (1874)  74  lU.  379;  Apperso 
V.  Stewart  (1872)  27  Ark.  619;  Badg* 
T.  Gilmore  (1856)  33  N.  H.  361.  66  An 
Dec  729;  Fraley  v.  KeUy  (1872)  6 
N.  C.  78:  Kiggs  v.  Roberts  (1881)  8 
N.  C.  151,  30  Am.  Rpp.  092;  Dubct 
bury  V.  Hojt  (1873)  53  N.  Y.  521,  1 
Am.  Rep.  543,  Other  cases  mniutai 
tbst  tbe  original  debt  is  extinguishe 
by  tbe  discbarge,  and  tbe  ouly  caus 
of  action  is  on  tbe  new  promise.  Tmt 
man  v.  Fenton,  2  Cowp.  644:  Post  ' 
Lossy  (1887)  111  Ind.  74.  12  N.  I 
121,  60  Am.  Rep.  677;  Mnrpby  ' 
Crawford  (1886)  114  Pa.  496,  7  At 
142:  Hobough  v.  Murphy  (1886)  11 
Pa.  358,  7  Atl.  139:  Bolton  v.  Kin 
(]884)  105  Fa.  78;  Reeside  v.  Hadde 
(lR4ft)  12  Pa.  243;  Field's  Bstat 
(1830i  2  Rawle  (Pa.)  351,  21  An 
Dec.  464;  Chabot  v.  Tucker  (1870 
89  Cal.  434;  Ross  v.  Jordan  (ISTf 
62  Ga.  298;  Fleming  v.  LuUman  (1881 
11  Mo.  App,  104;  Eckler  v,  Galbrait 
(1876)  12  Bush  (Ky.)  71,  Still  othe 
decisions  leave  it  to  the  election  ot  tb 
creditor  which  course  he  will  pursm 
it  being  equally  competent  to  him  t 
sue  directly  on  the  new  promise  or  t 
declare  on  tbe  original  debt  and  tbe 
plead  the  new  promise  in  replication  t 
the  defendant's  plea  of  his  discharge  1 
bankruptcy.  Allen  v.  Ferguson  (1873 
18  WalL  1,  21  L.  Ed.  854;  Torry  ^ 
Kranss  (1907)  149  Ala.  200.  43  Souti 
184;  Homer  v.  Speed  (1857)  2  Pa 
&  H.  (Va.)   616;    Wolffe  T.  Bberlel 
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)  74  Ala.  B9,  49  Am.  Bep.  809; 
md   T.    LoDBsaD    (188S)    45    Ark. 

ClBBBen  y.  SchoenemBitD  (1875) 
.  304.  IQ  N.  B.  B.  98;  Turner  t. 
man   (1851)   20  Ohio,  332;    Hub- 

T.  Farrell  (1882)  87  Ind.  215; 
ler  T.  Rusaell   (1849)  30  Me.  454; 

V.  Seiu  (1886)  03  Mich.  727,  SO 
.  347. 

Bunl»n  of  proor  and  evidence.— 
lurdeu  leets  on  the  plaintiff  in  an 
I,  to  prove  a  new  promise  to  pa;  a 
released  b;  the  defendant's  die- 
e  in  bonkraptcy,  aod  this  fact  be 
establish  by  clear  and  satiBtactoTy 
nee.  Old  Town  NaL  Bank  of 
nore  v.  Parker  (1913)  121  Md. 
17   AO.    1105:     GoldBteiu   v.    Sniir 

av.  App.  1913)  162  B.  W.  441; 
aU  V.  Tabour  (1906)  98  Minn.  248. 
r.  W.  808:  BrookB  t.  Paine  (1903) 

W.  190,  25  Ey.  Law  Rep.  1126; 

T.  Solomon  (188Q)  82  Ala.  8S,  2 
.  322,  80  Am.  Rep.  733;  Badger 
Imore  {1866)  33  N.  H.  361,  66 
Dec.  729;  Spaulding  v.  Vincent 
)  24  VL  001:  Hainea  v.  Stauffer 
I)  13  Pa.  541,  53  Am.  Dec.  493; 


Dye  V.  Bertram,  «  Am.  Law  Rep.  355; 
Atwood  T.  Gillett  (1846)  2  Doug. 
(Mich.)  206. 

The  proof  must  correspond  with  the 
silegations  of  the  declaration,  and  if 
plaintiff  alleges  an  nnconditional  prom- 
ise of  defendant  to  pay,  proof  of  a  con- 
ditional promise  will  not  authorize  a 
recovery.  Buford  v.  Crigler  (1880)  7 
Ky.  liBW  Hpp.  602;  Doom  v.  Snyder 
(1888)  10  Ky.  Law  Rep.  281.  On  any 
doubtful  or  conSietlni;  teatimony,  the 
question  whether  a  new  promise  was 
made  must  go  to  the  jury.  Benuett  v. 
Bennett  (1855)  3  R.  I.  152,  67  Am. 
Dec.  498:  United  Society  in  Canter- 
bury y.  Winklpj  (1856)  7  Gray  (Mass.) 
460.  If  there  is  any  doubt  or  ambigui- 
ty as  to  tbe  debt  to  which  the  new 
promise  was  meant  to  apply,, the  plain- 
tiff must  identify  it  by  strong  and  posi- 
tive proof.  Pearsall  v.  Tabonr  (1906) 
98  Minn.  248,  108  N.  W.  808.  If  the 
orig&lal  debt  was  evidenced  by  a  prom- 
issory note,  the  note  Itself  may  b« 
given  in  evidence  to  sbon  the  conrid- 
eration  for  the  new  promise.  Egbert 
V,  McMichael  (1848)  9  B.  Mou.  (Ky.) 
44. 


CHAPTER  FOUR 
Courts  and  Procedure  Therein 


ProeeM,  pleadings,  and  adjudlca- 

Jnry  trials. 
Oaths,  affirmations. 

Evidence. 

Refereuce  of  cases  after  sdjudica- 
tion. 


9608.  JurisdlcUoQ  of  appellate  eour 
9600.  Appeals  and  writs  of  error. 

9610.  Arbitration  of  coDtrovemies. 

9611.  Compromises. 

9612.  Designation  of  newspaper!. 
9813.  Offenses. 
9614.  Rules,  forma,  and  orders. 

States  and      9615.  Computation  of  time. 
0616.  Transfer  of  cases. 


i02.  (Act  July  1,  1898.  c.  541,  §  18,  as  amended.  Act  Feb.  5, 
1903,  c.  487,  §  6.)  Process,  pleadings,  and  adjudications. 
rocess.  Pleadings,  and  Adjudications. — a  Upon  the  filing  of  a 
:ion  for  involuntary  bankruptcy,  service  thereof,  with  a  writ 
ubpoena,  shall  be  made  upon  the  person  therein  named  as  de- 
ant  in  the  same  manner  that  service  of  such  process  is  now  had 
1  the  commencement  of  a  suit  in  equity  in  the  courts  of  the 
:ed  States,  except  that  it  shall  be  returnable  within  fifteen  days, 
ss  the  judge  shall  for  cause  fix  a  longer  time;  but  in  case  per- 
.1  service  can  not  be  made,  then  notice  shall  be  given  by  publica- 
in  the  same  manner  and  for  the  same  time  as  provided  by  law  for 
:e  by  publication  in  suits  to  enforce  a  legal  or  equitable  lien  in 
ts  of  the  United  States,  except  that,  unless  the  judge  shall  other- 
;  direct,  the  order  shall  be  published  not  more  than  once  a  week 
two  consecutive  weeks,  and  the  return  day  shall  be  ten  days  after 
last  publication  unless  the  judge  shall  for  cause  fix  a  longer  time. 
The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the 
ion  within  five  days  after  the  return  day,  or  within  such  further 
:  as  the  court  may  allow. 
All  pleadings  setting  up  matters  of  fact  shall  be  verified  under 
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d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the 
time  limited,  and  controvert  the  facts  alleged  in  the  petition,  the  judge 
shall  determine,  as  soon  as  may  be,  the  issues  presented  by  the  plead- 
ings, without  the  intervention  of  a  jury,  except  in  cases  where  a  jury 
trial  is  given  by  this  Act,  and  makes  the  adjudication  or  dismiss  the 
petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  are 
filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall  on  the 
next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition. 

f  If  the  judge  is  absent  from  the  district,  or  the  division  of  the  dis- 
trict in  which  the  petition  is  pending,  on  the  next  day  after  the  last 
day  on  which  pleadings  may  be  filed,  and  none  have  been  filed  by  the 
bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith  refer  the 
case  to  the  referee. 

g  Upo;i  the  filing  of  a  voluntary  petition  the  judge  shall  hear  the 
petition  and  make  the  adjudication  or  dismiss  the  petition.  If  the 
judge  is  absent  from  the  district,  or  the  division  of  the  district  in  which 
the  petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall  forthwith 
refer  the  case  to  the  referee.    (30  Stat.  551.    32  Stat.  798.) 

Said  snbdiyisions  a  and  b  were  amended  by  Act  Feb.  6,  1903,  c.  487,  {  6,  cited 
above,  to  read  as  set  forth  here. 

In  this  section,  as  originally  enacted,  subdivisions  a  and  b  were  as  follows: 

'*a  Upon  the  filing  of  a  petition  for  involuntary  bankruptcy,  service  thereof, 
with  a  writ  of  subpoena,  shall  be  made  upon  the  person  therein  named  as  de- 
fendant in  the  same  manner  that  service  of  such  process  is  now  had  upon  the 
commencement  of  a  suit  in  equity  in  the  courts  of  the  United  States,  except 
that  it  shall  be  returnable  within  fifteen  days,  unless  the  judge  shall  for  cause 
fix  a  longer  time;  but  in  case  personal  service  can  not  be  made,  then  notice 
shall  be  given  by  publication  in  the  same  manner  and  for  the  same  time  as  pro- 
vided by  law  for  notice  by  publication  in  suits  in  equity  in  courts  of  the  United 
States. 

'*b  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  petition 
within  ten  days  after  the  return  day,  or  within  such  further  time  as  the  court 
may  allow." 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat.  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act. 

Notes  of  Deoisions 


1.  Formal  requisites  of  petition  in  bank- 

ruptcy. 

2.    In  partnership  cases. 

3.  Allegations  of  petition  as  to  petitioning 

creditors  and  their  claims. 

4.  •»—   Amenability  of  defendant  to  bank- 

ruptcy law. 

5.    Residence,    domicile,    or   place  of 

business. 

6.  —    Acts  of  bankruptcy. 

7.    Giving  a  preference. 

8.    Fraudulent    transfer    or    conceal- 
ment of  property. 

9.    Suffering  a  preference  through  le- 
gal proceedings. 

10.    Appointment  of  receiver. 

11.    Multifarious  and  mlsjolned  mattor. 

12.  Signature  and  verification  of  petition. 

13.    By  attorney  or  agent 

14.  — —    By  officera  or  agents  of  corpora- 

tion. 
16.    Amendment  of  petition. 

16.    Defects  and  omissions  amendable. 

17.    Setting  up  new  act  of  bankruptcy. 

18.  Filing  and  presenting  petition. 
Id.    Service  of  process. 

20.  Notice  to  creditors. 

21.  Parties. 

22.    Intervention    and    substitution   of 

parties. 


23.    Persons  entitle  to  oppose  adjudi- 
cation. 

24.  Answer  and  other  pleadings. 

25.  —    Demurrer. 

26.    Replication. 

27.    Time  for  pleading. 

28.  Defenses  and  grounds  of  ppx>oeition. 

29.  -^—    Malicious  or  vexatious  motives  of 

creditors. 

80.  Burden  of  proof  and  evidence. 

81.  Discontinuance   and   dismissal    of    pro- 

ceedings. 

82.  —    By  consent  or  agreement  of  par- 

Ues. 
88.    —    Notice  to  creditors. 

84.    Reinstatement    after    dismissal. 

85.  Trial  or  hearing. 

86.  Adjudication. 

87.    Conclusiveness  and  effect. 

88.  —   Effect  on  status  of  bankrupt  oor> 

poration. 

89.  —  Vacating  and  setting  aside. 

I.  Formal  requisites  of  petltlea  la 
bankrnptoy.  --*  A  bankruptcy  petition 
must  be  addressed  to  the  court  author- 
ised by  law  to  take  cognizance  of  the 
case,  as  determined  by  the  residence 
of  the  bankrupt    In  re  Mitchell  (1914) 
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ed.  690,  I3fi  a.  a.  A.  382,  afflrm- 
'der  Is  te  MitcheU  ft  Co.  (D.  C. 

211  Fed.  778. 

tlODB  in  bankruptc;  will  not  be 
I    on    file    nor    considered    unless 

ODt  OD  the  preBcrtbed  printed 
,  written  or  typewritten  petition* 

returned  to  the  parties  without 
.      Mahoney    t.    Ward    (D.    C. 

100  Fed.  278,  8  Am.  Butkr.  Rep. 

■  not  •  sufficient  reason  for  re- 
g  a  petition  in  bankruptcy  that 
etitloDiOB  creditor  first  wrote  his 
in  the  pe  til  ion  in  an  abbreviated 
and  that  this  was  then  erased 
he  name  written  in  fulL  In  re 
m  (D.  C.  1842)    Fed.  Caa.  No. 

petition  in  bankruptcy  filed  before 

iromulgation  of  the  official  forms 
le  Supreme  Court  should  not  be 
ised  for  want  of  conformity  there- 
it  the  court  will  order  a  new  pe- 
,  in  the  form  prescribed,  to  be 
Done  pro  tunc,  the  orisinal  ped- 
however,  not  to  be  withdrawn 
the  Glea.  In  re  Ogles  <D.  0. 
S3  Fed.  426,  1  Am.  Bankr.  Rep. 

ireditor'i  petition   in   bankruptcy, 

in  fact  an  original  petidon,  is  not 
fed  of  its  character  as  such  mere- 
B  prayer  by  the 
earlier  pro- 
i(S,  U   a  CBudonary   measure,   in 

that  he  might  not  be  unrepre- 
I  in  such  earlier  proceedings.  In 
lit  (1906)  136  Fed.  78.  68  C.  O. 
fl,  13  Am.  Bankr.  Eep.  362. 

court  will  coQsider  a  pedtion  In 
uptcy  as  the  joint  act  of  all  the 
}Ders,  and  willful  falsehood  in  one 
aner's  Terificadon  will  cause  the 
«ry  dismissal  of  tbe  petition  as 
raud  of  all,  and  no  copetitioner's 
r  for  an  amendment  will  be  heard. 

Eeiler  (D.  C.  1878)  18  N.  B.  R. 
'ed.  Caa.  No.  7,647. 
^—  In  partnarship  oasea^Iu 
edings  in  baukruptcy  against  a 
ership.  the  general  form  for  a 
.ars'  petition  should  be  used,  with 
adaptations  as  will  meet  the  eii- 
•.t  of  the  pardcular  case.  Matber 
B  (D.  C.  1899)  92  Fed.  333,  1  Am. 
r.  Bep.  S04.  And  see  In  re  Far- 
0.  C.  1002)  115  Fed.  359,  5  Am. 
r.   Rep.   266;    In  re   Gay    (D.   C. 

98  Fed.  870,  3  Am.  Bankr,  Rep. 

Tn  re  Buasell  (D.  C.  1809)  97 
12,  3  Am.  Bankr.  Rep.  529. 
5re  a  voluntary  petition  by  part- 
pray  i  that  "tbe  petitioners"  may 
judged  bankrupt,  instead  of  "the 
Brm,"  but  otfaerwise  follows  the 
1  form,  the  variance  is  not  ma- 
.  In  re  Meyers  (D.  C.  1899)  97 
7S7.  3  Am.  Bankr.  Rep.  260. 
ceedings  to  adjudge  a  partner- 
bankrupt,  after  its  dissolution  by 
eath  of  one  of  the  partners,  are 
nvalidated  by  the  fact  that  the 
on  did  not  refer  to  the  deceased 
er,  nor  ^dose  that  the  partnera 


named  were  nrrivinc  partner*,  when 
the  buslnesa  was  being  continued  as 
provided  in  the  partnership  er  deles. 
In  re  Coe  (D.  C.  1907)  157  Fed.  308, 
19  Am.  Bankr.  Rep.  618.  And  aee 
Hawkins  v.  Quinette  (1911)  l&B  Mo. 
App.  153,  136  S.  W.  246. 

A  peddon  In  bankruptcy,  whether  by 
or  against  the  firm,  should  set  out  the 
individual  names  of  all  Che  partners. 
Adams  v.  Uay  (C.  C.  1885)  27  Fed. 
007.  This  rule  applies  where  one 
member  of  a  firm  files  bis  own  peddon 
in  bankruptcy,  but  with  the  object  of 
obtaining  a  discharge  from  the  firm 
debts  as  well  as  his  individual  debts. 
In  ra  Laugblin  (D.  C.  1899)  96  Fed. 
689,  3  Am.  Bankr.  Rep.  1. 

3.  AllaBBtlon*  Df  patitlon  a*  to  pa- 
titioning  eredltor*  and  their  ciaiits.— 
The  allegation  a*  to  the  number  of  the 
bankrupt's  eilsdng  creditors  need  not 
be  made  as  a  direct  assertion  of  fact, 
but  may  be  made  upon  information  and 
belief.     In  re   Scammon   (D.   C.   1874) 

10  N.  B.  R.  66,  Fed.  Caa.  No.  12,430; 
In  re  Joliet  Iron  &  Steel  Co.  (D.  C. 
1874)  10  N.  B.  R.  60,  Fed.  Gas.  No. 
7,4.'!6;    In   re   Scammon    (D.   C.   1874) 

11  N.  B.  R.  280,  Fed.  Cas.  No.  12,429; 
In  re  Maon  (C.  C.  1876)  14  N.  B. 
R.  572,  Fed.  Cas.  No.  9,033;  Perin  & 
Gaff  Mfg.  Co.  V.  Peale  (D.  C.  1878)  17 
N.  B.  R.  377,  Fed.  Caa.  No.  10,081;  In 
re  Roberts  (1880)  71  Me.  390. 

The  petition  shonld  allege  that  the 
claims  of  the  petition  iog  creditora 
amount  to  the  jurisdictional  sum,  but 
the  want  of  such  an  averment  may  be 
cured  by  amendmenL  In  re  Pangbom 
(D.  C.  1910)  185  Fed.  673,  26  Am, 
Bankr.  Rep.  40;  Roche  v.  Foi  (D.  C. 
1877)  16  N.  B.  R.  461,  Fed.  Cas.  No. 
11,974;  Ei  parte  Shouse  (D.  C.  1842) 
Fed.  Caa.  No.  12.815. 

An  allegadon  that  the  proposed 
bsnkrupt  owes  a  debt,  but  not  that  it 
la  due  to  tbe  peUtioning  creditor,  is  in- 
sufficient. In  re  Western  Sav.  &  Trust 
Co.  (D.  C.  1877)  Fed.  Cas.  No.  17,442. 

The  particulars  of  the  claims  should 
be  so  far  explained  in  the  peddon  that 
the  court  may  see,  on  the  face  o(  it, 
that  they  are  provable  debts.  In  re 
Farthing  (D.  C.  1913)  202  Fed.  557, 
29  Am.  Bankr.  Rep.  732;  In  re  Had- 
ley  (D.  C.  1876)  12  N.  B.  B.  366,  Fed. 
Cas.  No.  5,894;  In  re  Harmon  (C.  C. 
1R77)  Fed.  Cas.  No.  6.078;  In  re 
White  (D.  C.  1006)  136  Fed.  199,  14 
Am.  Baokr.  Hep.  241. 

The  provision  of  section  9641.  post, 
requiring  the  consideration  of  a  claim 
to  be  set  forth  and  sworn  to,  relates  to 
the  proof  of  tbe  claim  and  not  to  the 
averments  of  the  petition.  In  re  Brett 
(D.  C.  1004)  130  Fed.  981,  12  Am. 
Bankr.  Rep.  492. 

The  description  of  tbe  several  debts 
need  not  state  whether  they  are  secur- 
ed or  unsecured.  In  re  Harmon  (C. 
G.  1877)  Fed.  Caa.  No.  6,078.  An  al- 
legation that  the  Indebtedness  o(  tbe 
respondent  to  one  of  the  pedtionera 
was  frandulently  contracted  is  imperti- 
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nent  and  sbonld  be  stricken  out  on  mo- 
tion. In  re  Ewing  (100^  115  Fed.  707, 
63  G.  G.  A.  289,  8  Am.  Bankr.  Rep. 
269. 

Where  it  is  alleged  that  the  claim 
ia  due,  but  the  proof  shows  that  it  is 
owing  but  not  yet  due,  the  variance  is 
not  fatal,  as  the  allegation  was  not 
necessary.  Linn  v.  Smith  (O.  C.  1870) 
4  N.  B.  R.  46,  Fed.  Gas.  No.  8.375. 

An  allegation  is  sufficient  which  sets 
forth  that  the  petitioning  creditor  is 
the  owner  of  a  promissory  note,  giv- 
ing its  date,  made  by  the  alleged  bank- 
rupt, payable  to  the  order  of  said  cred- 
itor in  three  months  after  date  at  a 
specified  bank.  In  ^  re  Brett  (D.  G. 
1904)  130  Fed.  981,  12  Am.  Bankr. 
Rep.  492. 

An  allegation  is  sufficient  which 
avers  that  the  claim  of  the  creditor  is 
for  goods  sold  and  delivered,  and  that 
the  bankrupt  purchased  the  same  with- 
in a  year  from  the  date  of  the  peti- 
tion. In  re  Hark  (D.  G.  1905)  135 
Fed.  603,  14  Am.  Bankr.  Rep.  400. 

Allegation  in  petition  that  claim  of 
petitioning  creditor  was  for  money  due 
on  open  account  upon  a  stated  ac- 
count held  not  defective  because  of 
claimed  inconsistency  as  to  the  nature 
of  the  account  Sabin  v.  Blake-McFall 
Co.  (1915)  223  Fed.  601,  139  O.  G.  A. 
49. 

A  debt  sufficient  to  sustain  the  peti- 
tion is  not  shown  where  the  peti- 
tioner merely  counts  upon  a  judgment 
from  which  an  appeal  has  been  taken 
and  is  pending,  with  nothing  to  show 
the  nature  of  his  original  claim,  or 
that  he  would  still  have  a  provable 
debt  if  the  judgment  should  be  revers- 
ed. In  re  R.  L.  Radke  Co.  (D.  G. 
1911)  193  Fed.  735,  27  Am.  Bankr. 
Rep.  950. 

The  petition  is  demurrable  if  it 
shows  on  its  face  that  the  claim  of  the 
petitioning  creditor  is  barred  by  the 
statute  of  limitations.     Id. 

A  petition  in  involuntary  bankruptcy 
held  insufficient,  where  it  failed  to  show 
that  the  debts  to  petitioners  were  in 
existence  at  the  time  of  the  commission 
of  an  alleged  act  of  bankruptcy  by 
transfer  and  concealment  of  property 
with  intent  to  defraud  creditors.  In  re 
Stone    (D.  G.  1913)   206  Fed.  356. 

Where  the  act  of  bankruptcy  alleged 
in  an  involuntary  petition  is  the  mak- 
ing of  a  general  assignment  by  the 
debtor,  it  is  especially  requisite  that 
the  petition  should  set  out  fully  all 
facts  which  respect  to  the  claim  of 
petitioners,  and  show  when  they  be- 
came creditors.  In  re  Farthing  (D. 
C.  1913)  202  Fed.  557. 

4.  — —  Amenability  of  defendant  to 
bankruptcy  law.^— A  petition  in  involun- 
tary bankruptcy  must  affirmatively 
show  that  the  respondent  is  not  with- 
in the  excepted  classes;  and  this  may 
be  done  either  by  words  of  express  ne- 
gation or  by  such  an  allegation  as  to 
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the  nature  of  his  (or  its)  business  as 
will  show  plainly  that  the  respondent 
is  not  exempt  from  the  operation  of 
the  statute.  Armstrong  y.  Femandes 
(1908)  208  U.  8.  324,  28  Sup.  Gt  419, 
52  L.  Ed.  514,  19  Am.  Bankr.  Rep. 
746;  Conway  v.  German  (1908)  166 
Fed.  67,  91  G.  G.  A.  653,  21  Am. 
Bankr.   Rep.  577;    Edelstein  y.  U.   S. 

(1906)  149  Fed.  636,  79  G.  G.  A.  328, 
17  Am.  Bankr.  Rep.  649;  In  tc  First 
Nat  Bank  (1907)  152  Fed.  64,  81  a 
C.  A.  260, 18  Am.  Bankr.  Rep.  265;  In 
re  Taylor  (1900)  102  Fed.  728,  42  C. 
G.  A.  1,  4  Am.  Bankr.  Rep.  515;  In 
re  Marion  Contract  &  Const.  Go.  (D. 
G.  1909)  166  Fed.  618,  22  Am.  Bankr. 
Rep.  81;  In  re  Rutland  Realty  Go. 
(D.  G.  1907)  157  Fed.  296,  19  Am. 
Bankr.  Rep.  646;  Rise  y.  Bordner  (D. 
G.  1905)  140  Fed.  566,  15  Am.  Bankr. 
Rep.  297;  In  re  Mero  (D.  G.  1904) 
12&  Fed.  630,  12  Am.  Bankr.  Rep. 
171;  In  re  Callison  (D.  O.  1903)  130 
I«*ed.  987,  12  Am.  Bankr.  Rep.  344;  In 
re  Bellah  (D.  G.  1902)  116  Fed.  69,  8 
Am.  Bankr.  Rep.  310;  *In  re  Brett 
(D.  G.  1904)  130  Fed.  981.  12  Am. 
Bankr.  Rep.  492;  In  re  White  (D.  O. 
1905)  135  Fed.  199, 14  Am.  Bankr.  Rep. 
241;  McAfee  y.  Arnold  &  Mathis 
(1908)  155  Ala.  561,  46  South.  870; 
Sabin  v.  Blake-McFall  Co.  (1915)  223 
Fed.  501,  139  G.  G.  A.  49. 

The  want  of  such  an  averment  will 
be  ground  for  demurrer.  Edelstein  ▼. 
U.  S.  (1906)  149  Fed.  636,  79  G.  G.  A. 
328,  17  Am.  Bankr.  Rep.  649;  In  re 
First  Nat.  Bank  (1907)  152  Fed.  64, 
81  G.  C.  A.  260,  18  Am.  Bankr.  Rep. 
265;  In  re  Taylor  (1900)  102  Fed. 
728,  42  G.  G.  A.  1,  4  Am.  Bankr.  Rep. 
515. 

Such  averment  is  not  jurisdictional. 
In    re   Broadway    Savings    Trust    CJo. 

(1907)  152  Fed.  152,  81  G.  G.  A.  68,  18 
Am.  Bankr.  Rep.  254;  Conway  y.  Ger- 
man (1908)  166  Fed.  67,  91  G.  C.  A. 
653,  21  Am.  Bankr.  Rep.  677;  In  re 
Marion  Contract  &  Const.  Co.  (D.  C 
1909)  166  Fed.  618,  22  Am.  Bankr. 
Rep.  81.  But  compare  In  re  Elmira 
(Steel  Co.  (D.  G.  1901)  109  Fed.  466, 
5  Am.  Bankr.  Rep.  484;  In  re  Im- 
perial Film  Exchange  (1912)  198  Fed. 
80,  117  G.  G.  A.  188,  28  Am.  Bankr. 
Rep.  815. 

The  want  of  such  averment  may  be 
cured  by  amendment.  Armstrong  t. 
Fernandez  (1908)  208  U.  &  324,  28 
Sup.  Gt.  419,  52  L.  Ed.  614,  19  Am. 
Bankr.  Rep.  746;    Conway  y.  German 

(1908)  166  Fed.  67,  91  O.  G.  A.  653,  21 
Am.  Bankr.  Rep.  577;  In  re  First 
Nat  Bank  (1907)  152  Fed.  64,  81  O. 
G.  A.  260.  IS  Am.  Bankr.  Rep.  265; 
In  re  Marion  Contract  &  Const  Co. 
(D.  G.  1909)  166  Fed.  618,  22  Am. 
Bankr.  Rep.  81;  In  re  Bellah  (D.  C. 
1902)  116  Fed.  69,  8  Am.  Bankr.  Rep. 
810;  In  re  White  (D.  G.  1905)  136 
Fed.  199,  14  Am.  Bankr.  Rep.  241. 

If  the  parties  go  to  trial  on  a  peti- 
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which  Ib  defective  In  this  reipect, 
out  objection  aeosoiiably  taken, 
an  sdjndicBtioii  ia  made,  the  defect 
Bred  bj  the  decree,  and  will  not 
titnte  sround  for  eettlne  aside  the 
dIcatioD  or  impeaching  it  collate r- 
In  re  Firet  Nat  Bank  (1907) 
Fed.  64,  81  0.  C  A.  260,  IS  Am. 
kr.  Rep.  265;  In  re  Stem  (1M2) 
Fed.  604,  54  C.  C.  A.  60,  8  Am. 
IF.  Rep.  669. 

a  bankruptcy  proceeding  againit 
m,  a  creditor's  petition  against  an 
ed  secret  partner  ae  eking  to  com- 
lim  to  file  schedules  of  assets  and 
lities,  but  not  allegini;  that  he  was 
vent,  held  not  suHtaiuable.  In  re 
aelB  (C.  C.  A.  1914)  215  Fed.  845, 
rBJng  decree  Jo  re  Samuela  & 
er  (D.  C.  1913)  207  Fed.  195. 
.e  allegation  that  the  respondeat 
n  involuntary  petition  owes  debts 
ie  amount  of  $1,000  or  over  is  in- 
;nsab!e,  and  its  omiaaion  tesves  the 
t  without  jurisdictioo.  C.  C.  Tatt 
V.  Century   Sav.  Bank   (1905)   141 

369.  72  C.  a  A.  671,  15  Am. 
ir.   Rep.  594. 

Residence,  domicile,   or  plaoa 

usIness^-An  allegation  as  to  the 
ir'B  "principal  place   of  residence" 

not  satisfy  the  statute,  although 
a  defect  may  be  considered  as 
iterial  when  tbe  court  has  taken 
diction  and  granted  a  discharge. 
i-Lewin  v.  Goold  (1904)  113  III. 
409,  judgment  affirmed  (1904) 
m.  384.  71  N.  B.  1028. 
petition  which  states  disjunctive- 
bat  the  respondent  has  had  his 
dpal  place  of  business,  or  has  re- 
I.  or  has  bed  bis  domicile,  within 
listrict,  is  insufficient  upon  its  face 
infer  jurisdiction.  In  re  I^Bskaris, 
at  Bankr.  News,  209. 
a  case  of  voluntary  bankruptcy 
partnership,  where  the  allegation 
esidence  within  tbe  district  as  a 
nd  of  jurisdiction  is  false  as  to  one 
l)e  petitioning  partners,  the  court 
have  no  jurisdiction  as  to  any  of 
I.  In  re  Beala  (D.  C.  1877)  Fed. 
No.  1,165. 

allegatJOD,  in  a  bankruptcy  peti- 
as  to  the  residence  of  three  de- 
)nls  as  individuals,  held  to  euffi- 
ly  show  jurisdiction  dependent  on 
lenre.  both  as  to  the  Individuals 
a  partnership  composed  of  them. 
f  MitcheU  &  Co.  (D.  C.  1914)  211 

77a 

—  Aota  0f  bankniptey.— It  is 
iBary  to  allege  the  insolvency  of 
respondent  io  all  cases  where  in- 
■ncy  is  en  essential  element  of  the 
of  bankruptcy  charged  and  relied 
In  re  Lachenmaier  {C.  C.  A.  1913) 
Fed.  32;  In  re  Hammond  (D.  C. 
)    163   Fed.   548.   20   Am.   Bankr. 

776.  In  partnership  cases  tt  Is 
enough  to  aBege  that  the  firm  is 
vent,   but   there   must   also   be  ao 
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averment  aa  to  the  solvency  or  Insol- 
vency of  each  of  the  partners.  In  re 
Blair  (D.  C.  1000)  99  Fed.  76,  3  Am. 
Bankr.  Rep.  588.  CONTRA,  In  re 
Everybody's  Grocery  &  Meat  Market 
(D.  C.  1908)  173  Fed.  492,  21  Am. 
Bankr.  Rep.  925l 

A  petition  in  bankruptcy  la  fatally^ 
defective  if  it  fails  to  allege  that  the' 
bankrupt  has  committed  one  or  more 
of  the  acts  of  bankruptcy  specified  in 
the  statute.  In  re  Louisell  Lumber  Co. 
(1913)  209  Fed.  784,  126  C.  C.  A. 
60S.  The  petitioning  creditors  are  not 
restricted  to  the  allegation  of  a  single 
act  of  bankruptcy,  but  they  may  include 
as  many  separate  acta  as  they  have 
knowledge  of,  provided  they  were  alt 
committed  within  the  (our  months. 
Bradley  Timber  Co.  v.  White  <1903) 
121  Fed.  779,  58  C.  C.  A.  55,  10  Am. 
Bankr.  Rep.  329;  In  re  Nusbaum  (D. 
C.  1007)  162  Fed.  835,  18  Am.  Bankr. 
Rep.  508. 

The  petition  is  fatally  defective  if  it 
does  not  show  that  the  act  of  bank- 
ruptcy charged  was  committed  within 
four  montha  prior  to  the  filing  of  the 
petition.  In  re  Louisell  Lumber  Co. 
(1913)  209  Fed.  784,  126  C.  O.  A.  608; 
Bradley  Timber  Co.  v.  White  (1903) 
121  Fed.  779,  58  C.  C.  A.  65,  10  Am. 
Bankr.  Rep,  329;  In  re  Muller  (it.  C. 
1869)  Fed.  Cas.  No.  9,912;  Gross  y. 
Potter  (1860)   16  Gray   (Mass.)  656. 

It  is  not  sufficient  to  charge  the  com- 
mission of  an  act  of  bankruptcy  in  the 
words  of  the  statute,  but  there  must  be 
a  specification  of  time,  place,  persons 
concerned,  and  other  drcumatances, 
such  as  to  inform  Che  respondent  of  tbe 
charge  which  he  is  to  meet.  In  re 
Condon  (1913)  209  Fed.  800,  126  C. 
C.  A.  624;  In  re  Pressed  Steel  Wagon 
Goods  Co.  (D.  C.  1911)  193  Fed.  811, 
27  Am.  Bankr.  Rep.  44;  In  re  Clilfe 
(D.  C,  1880)  04  Fed.  354,  2  Am.  Bankr. 
Rep.  317;  In  re  Hark  (D.  C.  1905) 
136  Fed.  604,  14  Am.  Bankr.  Rep.  400; 
In  re  Randall  (D.  C.  1870)  3  N.  B.  R. 
18,  Fed.  Cas.  No.  11,551;  In  re  Nelson 
(D.  C.  1899)  98  Fed.  76.  1  Am.  Bankr. 
Rep.  63;  Clark  ».  Henne  &  Meyer 
(1904)  127  Fed.  288,  62  C.  0.  A.  172. 
11  Am.  Bankr.  Rep.  583;  In  re  Deer 
Creek  Water  &  Water  Power  Co.  (D. 
C.  1913)  205  Fed.  205,  29  Am.  Bankr. 
Bep.  356;  In  re  Stone  (D.  C.  1913) 
206  Fed.  356,  30  Am.  Bankr.  Rep.  392; 
In  re  Sig.  H.  Rosenblatt  &  Co.  (1912) 
193  Fed.  638.  113  C.  C.  A.  508,  28  Am. 
Bankr.  Rep.  401;  In  re  Hallin  (D.  C. 
1012)  199  Fed.  806.  28  Am.  Bankr. 
Rep.   708. 

Petitioning  creditors  are  bound  to  as 
full  a  disclosure  in  their  petition.  In  re- 
spect to  the  acts  of  bankruptcy  charg- 
ed, as  their  information  enables  them 
to  make,  supplemented  by  an  explana- 
tion of  its  lack  of  completenesa,  so  far 
as  it  may  be  thus  lacking,  and  their 
case  must  rest  on  something  more  than 
rumor  or  vague  hearsay  or  mere  sus- 
picion.   In  le  Blumberg  (D.  C.  1004) 
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133  Fed.  846,  13  Am«  Bankr.  Rep.  343. 
The  statements  made  in  a  petition  in 
inyoluntary  bankruptcy  in  accordance 
with  the  form  prescribed  by  the  rules 
in  bankruptcy,  in  which  the  petition- 
ers ''represent"  certain  facta  to  be 
true,  are  of  matters  which  must  nec- 
essarily be  alleged  on  hearsay,  and  do 
not  purport  to  be  of  facts  to  which  the 
petitioners  make  oath  as  personal  wit- 
nesses, and  hence  the  statement  in  the 
petition  that  it  is  made  on  information 
and  belief  does  not  add  to  nor  detract 
from  the  strength  of  the  allegations 
made,  nor  is  a  statement,  in  the  verifi- 
cation, that  affiants  believe  the  matters 
so  alleged  on  information  and  belief  to 
be  true,  ground  for  dismissing  the  pe- 
tition, although  improper  in  form.  In 
re  BaU  (D.  C.  1907)  156  Fed.  682,  19 
Am.  Bankr.  Rep.  609. 

7. Giving    a  preferenced— Where 

the  act  of  bankruptcy  charged  is  the 
giving  of  a  preference,  it  is  necessary 
to  aver  that  the  transfer  of  property 
was  made  with  the  intent  to  prefer 
the  particular  creditor.  In  re  Tupper 
(D.  C.  1908)  163  Fed.  766,  20  Am. 
Bankr.  Rep.  824;  In  re  Hammond  (D. 
C.  1908)  163  Fed.  548,  20  Am.  Bankr. 
Rep.  776;  In  re  Ewing  (1902)  115  Fed. 
707,  53  C.  C.  A.  289,*  8  Am.  Bankr. 
Rep.  269.  The  name  of  the  preferred 
creditor  must  be  alleged  if  known  to 
the  petitioners.  In  re  Hadley  (D.  0. 
1875)  12  N.  B.  R.  366,  Fed.  Cas.  No. 
5,894.  Where  a  petition  averred  that 
the  debtor,  while  insolvent,  transferred 
and  delivered  a  large  number  of  good 
and  collectible  notes,  of  the  value  of 
over  $5,000,  to  G.  &  Go.  with  intent  to 
prefer  them  over  other  creditors,  it 
was  not  objectionable  for  failure  to 
charge  that  G.  &  Go.  were  creditors 
of  the  bankrupt.  In  re  Vastbinder  (D. 
€.  1903)  126  Fed.  417,  11  Am.  Bankr. 
Rep.  118. 

An  averment  that  the  respondent 
paid  money  to  one  or  more  crpditors 
with  intent  to  prefer  them  is  insuffi- 
cient. In  re  Pure  Milk  Go.  (D.  G. 
1907)  154  Fed.  682,  18  Am.  Bankr. 
Rep.  735.  But  if  the  petitioners  do 
not  know  the  name  of  the  creditor  pre- 
ferred, the  petition  is  good  although  it 
may  only  aver  in  general  terms  that 
the  payment  was  made,  adding  a  spe- 
cific reason  why  a  more  particular  al- 
legation is  not  possible.  In  re  Lackow 
(D.  G.  1905)  140  Fed.  573,  14  Am. 
Bankr.  Rep.  514. 

The  exact  date  of  the  preference 
should  be  alleged  if  known,  but  a  peti- 
tion which  only  shows  that  it  was  with- 
in the  four  months  may  be  sustained 
as  against  a  demurrer.  In  re  Vast- 
binder  (D.  G.  1903)  126  Fed.  417,  11 
Am.  Bankr.  Rep.  118. 

The  property  transferred,  if  other 
than  money,  should  be  particularly  de- 
scribed, but  an  insufficient  description 
of  it,  tf  not  objected  to  by  demurrer, 
may  be  cured  by  the  evidence.  First 
State  Bank  v.  Haswell  (1909)  174  Fed. 
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209,  98  G.  a  A.  217,  23  Am.  Bankr. 
Rep.  330. 

8. Fraoduient  transfer  tr  con- 

oealment  tf  propertyd— In  allegini^  a 
fraudulent  transfer  or  concealment  of 
property  as  an  act  of  bankruptcy,  the 
intent  to  hinder,  delay,  or  defraud  cred- 
itors must  be  specifically  charged.  In 
re  Heleker  Bros.  Mercantile  Go.  (D. 
G.  1914)  216  Fed.  963;  In  re  Tupper 
(D.  G.  1908)  163  Fed.  766,  20  Am. 
Bankr.  Rep.  824.  Or  else  facts  and 
circumstances  must  be  pleaded  from 
which  such  an  intent  may  properly  be 
inferred.  In  re  White  (D.  G.  1905) 
135  Fed.  199,  14  Am.  Bankr.  Rep.  241. 

An  allegation  of  a  transfer  of  prop- 
erty for  an  ''improper  consideration" 
is  not  sufficient  In  re  Blumberg  (D. 
G.  1904)  133  Fed.  845,  13  Am.  Bankr. 
Rep.  343.  An  allegation  that  claims 
due  to  the  bankrupt  were  assigned 
without  consideration,  that  suits  there- 
on have  been  *  commenced  by  the  as- 
signee, and  that  the  assignments  were 
made  to  hinder  and  defraud  creditors, 
does  not  sufficiently  charge  an  act  of 
bankruptcy,  because  it  does  not  ex- 
clude the  theory  that  the  assignments 
were  made  merely  for  the  purposes  of 
collection.  In  re  R.  L.  Radke  Go.  (D. 
G.  1911)  193  Fed.  735,  27  Am.  Bankr. 
Rep.  950. 

The  petition  should  state  the  partic- 
ulars of  any  transfer  alleged,  describ- 
ing the  property  transferred  and  when 
and  to  whom  the  transfer  was  made. 
Conway  v.  German  (1908)  166  Fed. 
67,  91  G.  G.  A.  653,  21  Am.  Bankr. 
Rep.  577;  In  re  Rosenblatt  (G.  G.  A. 
1912)  193  Fed.  638,  28  Am.  Bankr. 
Rep.  401.  An  act  of  bankruptcy  by 
the  fraudulent  transfer  of  assets  is  suf- 
ficiently charged  by  a  petition  which 
alleges  that,  within  four  months  before 
the  filing  of  the  petition,  the  bankrupt 
corporation  permitted  the  two  peraons 
who  were  its  only  stockholders  to  ap- 
propriate portions  of  its  property  to 
their  individual  use.  In  re  R.  L.  Radke 
Go.  (D.  G.  1911)  193  Fed.  735,  27  Am. 
Bankr.  Rep.  950.  So  an  averment  in 
an  involuntary  petition  that  the  de- 
fendant, who  was  a  merchant,  commit- 
ted an  act  of  bankruptcy  by  conveying 
a  part  of  his  property,  consisting  of 
real  estate  described,  to  a  person  nam- 
ed, with  intent  to  hinder,  delay,  and 
defraud  his  creditors,  is  sufficient.  In 
re  White  (D.  G.  1905)  135  Fed.  199, 
14  Am.  Bankr.   Rep.  241. 

If  the  petitioners  cannot  obtain  ex- 
act knowledge  of  the  details  of  an  al- 
leged fraudulent  transfer,  it  is  enough 
if  their  allegation  is  as  specific  as  they 
can  make  it.  In  re  Moro  (D.  G.  1904) 
128  Fed.  630,  12  Am.  Bankr.  Rep.  171. 
In  a  case  of  removal  and  concealment 
of  property,  the  petitioners  may  state 
that  they  have  been  unable  to  ascer- 
tain to  what  place  the  goods  have  been 
removed.  In  re  Hark  (D.  G.  1905)  135 
Fed.  604,  14  Am.  Bankr.  Rep.  400. 

Where  the  evidence  of  a  fraudulent 
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Blment  of  aawta  1b  «4io11]>  drcom- 
ial,  It  ia  anuecciHari'  to  eet  out 
redae  details  in  tlie  petition.  Id 
:llah  (D.  C.  1902)  116  Fed.  68.  8 
Baokr.  Rep.  310.  A  cbarge  tbat 
espondent,  at  a  certain  time,  re- 
1  a  Bpedfic  Bum  of  money,  and 
he  baa  ever  since  concealed  it, 
intent  to  hinder,  delay,  and  de- 
his  creditors,  is  not  defective  for 
t  to  set  fortb  the  manner  and 
la  of  the  coQcealmeut  In  re  Bel' 
D.  C.  1902)  116  Fed.  69,  8  Am. 
r.  Rep.  310. 

—  SufferinB  a  preferenos  through 
proGMdinoa.— Wbere    the    act    of 

niptcy  alleged  ia  the  Buffering  a 
rence    th rough   legal    proceedings. 

Dot  sufBcient  to  allege  that  the 
■upt  suffered  the  recovery  of  a 
nent  against  him  and  had  not  "at 

Gve  days  before  a  sale  or  final 
aition  of  any  property  affected  by 
preference  vacated  or  diacbarged 
aoie"  (in  the  wordti  of  the  atat- 
witbout  alleging  the  iaeuance  of  an 
ition  on  the  Judgment,  or  the  levy- 
Jiereot  on  any  property  of  the 
r,  and  making  no  allegation  of  the 

of  any  propoaed  Bale.  In  re 
led  Steel  Wagon  Goods  Go.  (D. 
11)  193  Fed.  811,  27  Am.  Bankr. 

44.  See  In  re  Truitt  (D.  a 
I  203   Fed.  660,  29  Am.  Bankr. 

570. 

is  not  enough  to  allege  that  at- 
lents  have  been  issued  and  Uvied, 
L  "have  not  to  the  present  time 

vacated."  Seaboard  Steel  Caat- 
;o.  V,  William  B.  Trigg  Co.  (D. 
»03)   124  Fed.  76.  10  Am.  Bankr. 

694.  It  ia  not  sufficient  to  al- 
thet  executiona  have  been  levied 
tie  bankrupt's  property  without 
ig  the  further  history  of  the  es- 
ina.  IQ  re  Vastbinder  (D.  a 
I  126  Fed.  417,  11  Am.  Bankr. 
118. 

baukruptcy  petition  alleging  that 
lebtor  waa  the  owner  of  certain 
ibed  real  estate,  end  within  four 
bs  before  the  filing  of  the  petition. 

insolvent,  with  intent  to  prefer 
in    creditors,    bad    transferred    to 

by  way  of  security  hla  jntereat 
in  by  permitting  confessed  judg> 
I  to  be  docketed  agBinat  him.  held 
Ecientiy  charge  the  commiaaion  of 
ecood  act  of  bankruptcy.  In  re 
t  (D.  C.  1913)  203  Fed.  C50. 
petition  which  alleges  that  the 
-upt  aulTered  and  permitted  certain 
:or8  to  obtain  a  preference  by 
ing  a  judgment  to  be  rendered 
9t  bim,  aud  an  nttacbnient  and  ex- 
>D  isaued  thereon  against  the  gar- 
t,  and  that  judgment  had  been 
led  againat  the  garnishee,  la  autfi- 

■ince  the  rendering  of  the  judg- 

against  the  garnishee  is  as  final 
position  of  the  property  aa  a  sale 
'  execution.  In  re  Flneman  <D. 
16)  223  Fed.  663. 
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10.  —  AppointMaat  of  rM«lvar.— 
'  Where  the  ground  of  the  petition  is  the 

appointment  of  a  receiver  for  the  in* 
advent  defendant  on  the  ground  of  in- 
solvency, it  should  allege  the  fact  of 
the  appointment,  and  show  that  it  was 
made  by  a  court  of  competent  juriadic- 
tion,  and  that  the  reason  for  the  ap- 
pointment waa  insolvency.  In  re  Ken- 
nedy Tailoring  Co.  (D.  G.  1»09)  175 
Fed.  871,  23  Am.  Bankr.  Bep.  056; 
Exploration  Mercantile  Co.  v.  Pacific 
Hardware  &  Sted  Co.  (1910)  177  Fed. 
626.  101  G.  G.  A.  39,  24  Am.  Bankr. 
Kep.  216;  Doyle-Kidd  Dry  Goods  Go. 
V.  Sadler-Lusk  Trading  Go.  (D.  C. 
1913)  206  Fed.  813,  30  Am.  Bankr. 
Hep.  604. 

Wbere  a  petition  alleges  as  an*  act  of 
bankruptcy  that  because  of  insolvency 
a  receiver  was  put  in  charge  of  defend- 
ant's property  and  the  order  appoint- 
ing the  receiver  does  not  state  the 
grounds  therefor,  the  record  on  which 
U  was  made  must  he  referred  to.  In 
re  Maplecroft  Milla  (D.  C.  1914)  218 
Fed.  659. 

Allegation  In  an  involuntary  bank- 
ruptcy petition  against  a  corporation, 
tbat  it  had  made  an  assignment  by  fil- 
ing a  petition  admitting  Its  insolvency 
and  inability  to  pay  its  debts  and  ask- 
ing the  appointment  of  a  receiver,  held 
an  allegation  that  the  corporation,  be- 
ing inaolvent,  applied  for  a  receiver  of 
Its  property.  Doyle-Kidd  Dry  Gooda 
Co.  T.  Sadler-Lusk  Trading  Co.  (D.  C. 
1918)  208  Fed.  813. 

Allegation  that  corporation  permitted 
appointment  of  receiver  becauae  of  in- 
solvency, though  ita  language  was  in- 
artificial, held  to  allege  an  act  of  bank-  ' 
ruptcy.  Iq  re  Valentine  Bohl  Co. 
(1915)  224  Fed.  685.  140  G.  C.  A.  226. 

11.  —  Hurtlfariou*  and  mislolneil 
mattar.— It  la  improper  to  incorporate 
in  a  creditors'  petition  for  an  adjudi- 
cation in  bankruptcy  allegations  charg- 
ing other  creditors  with  havirig  receiv- 
ed voidable  preferences,  or  a  request 
for  a  warrant  directing  the  marshal  to 
seise  and  hold  the  debtor'a  property 
pending  an  adjudication,  or  a  prayer 
for  the  seizure  of  property  of  the  al- 
leged bankrupt  in  tbe  hands  of  adverse 
claimants,  or  for  an  injunction  forbid- 
ding a  third  person  having  property  of 
the  respondent  in  his  possession  (such 
a  a  a  recdver  appointed  by  a  state 
court)  to  dispose  of  the  same.  All 
these  are  matters  which  can  only  be 
litigated  In  a  separate  proceeding.  And 
hence  auch  allegations  and  prayera  are 
multifarious  and  will  be  stricken  out, 
or  treated  as  having  been  stricken. 
Mather  v.  Coe  (D.  C.  1899)  92  Fed. 
333,  1  Am.  Bankr.  Rep.  504;  In  re 
Ogles  (D.  C.  1899)  93  Fed.  426,  1  Am. 
Bankr.  Rep.  671;  In  re  Kelly  (D.  C. 
1899)  91  Fed.  604,  1  Am.  Bankr.  Rep. 
306;  In  re  Hadley  {D.  C.  1875)  12  N. 
B.  B.  366,  Fed.  Caa.  No.  6,894;  Cred- 
itors V.  Gozzens  (D.  G.  1869)  3  N.  B. 
S.  281,  red.  Caa.  No.  3,378;    In  re 
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Kintring  (D.  C.  1868)  8  N.  B.  R.  217, 
Fed.  Caa.  No,  7,833. 

12.  Slgnalun  and  veriflcatlon  of  pe- 
tition.—A  petition  in  involuntary  bank- 
raptcy  must  be  signed  and  Terifipd  in 
duplicate  by  the  petitioning  creditors. 
In  re  Bellab  (D.  C.  1902)  116  Fed.  69, 
8  Am.  Bankr.  Rep.  310.  It  must  be 
BifDed  and  verified  by  each  of  the  pe- 
titioning creditors  aepurately  and  not 
bj  one  Eur  all.  In  re  Simmona  (D.  G. 
1874)  10  N.  B.  H,  253,  Fed.  Gaa.  No. 
12,864.  But  a  petition  in  boukruptcy 
is  not  subject  to  a.  motion  to  disroisa 
for  want  of  jurisdiction  becnuse  of  a 
failure  of  one  of  the  pedtioaers  to 
verify  it.  Green  River  Deposit  Bank 
V.  Craig  (D.  C.  1901)  110  Fed.  137,  6 
Am.  Bankr.  Rep.  381.  The  verifica- 
tion of  a  petition  must  name  the  per- 
.  sons  who  Bwear  to  it,  and  although  a, 
creditor  maf  have  aigned  his  name  to 
the  petition  or  to  the  verification,  it  is 
not  aufficiently  veiified  as  to  bim  un- 
leSB  hia  name  1*  recited  aa  being  one 
o(  tbe  persons  who  appeared  and  made 
the  verification.  In  re  Boscnfields  (D. 
C  1871)  U  N.  B.  R,  86,  Fed.  Caa.  No. 
12,061. 

A  petition  in  bankruptcy  may  be 
properly  verified  before  a  commissioner 
of  deeds.  In  re  Morse  (D.  C.  1914) 
210  Fed.  DOO. 

It  is  not  a  fatal  defect  that  the  no- 
tary public  who  took  the  verification 
was  the  bankrupt's  own  attorney.  In 
re  Kindt  (D.  C.  1900)  98  Fed.  403,  3 
Am.  Bankr.  Bep.  443;  In  re  Mnuer 
(D.  C.  1878)  Fed.  Gas.  No.  9.304. 
The  date  of  the  jurat  is  not  an  essen- 
tial part  of  the  verification.  Id  re 
Houghton  (D.  0.  1842)  Fed.  Cas.  No, 
6,727. 

Jurisdiction  attaches,  upon  tbe  filing 
of  tbe  petition,  and  if  tbe  verification 
is  Insufficient  or  defective,  the  court 
may  allow  it  to  be  amended,  or,  if  it 
is  not  seasonably  objected  to,  it  will 
be  cured  by  an  adjudication.  Green 
River  Deposit  Bank  v.  Craig  (D.  C. 
1901)  110  Fed.  137,  6  Am.  Bankr.  Rep. 
381;  In  re  Simmons.  (D.  C,  187-1)  10 
N.  B.  R.  253,  Fed.  Cas.  No.  12,864;  In 
re  Donnelly  (D.  C.  1881)  5  Fed.  7S3; 
In  re  Gelchell  (D.  C.  1875)  Fed.  Caa. 
No.  5,371. 

Verification  of  a  petition  In  bank- 
ruptcy on  information  and  belief  is  in- 
sufficient. Sabin  v.  Blake-McFal)  Co. 
(lOlB)  223  Fed.  501,  139  C.  C.  A.  49. 
Bat  tbe  defect  is  not  juriadictional  end 
may  be  cured  by  amendment.  In  re 
Farthing  (D.  C.  1913)  202  Fed.  557, 
29  Am.  Bankr.  Rep.  732.  Where  an 
involuntary  bankruptcy  petition  ia  heard 
on  tbe  merits  without  objection  to  tbe 
pleadings,  the  fact  that  one  or  more 
of  them  is  verified  on  information  and 
belief  only  is  immaterial.  Lackawanna 
Leather  Go.  v.  La  Porte  Carriage  Co. 
(C.  C.  A.  1914)  211  Fed.  318. 

An  objection  to  a  petition  In  invol- 
untary bankruptcy,  on  the  ground  of 
informality  or  insufficiency  in  ita  ver- 
ification is  waived  by  the  tender  of  m 
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plea  and  answer  on  tbe  merita,  and  I 
respondent  cannot  afterwards  have  I 
proceedings  dismissed  on  account 
Buch  defect.  Simonson  v.  Sinaheiir 
(1899)  95  Fed.  948,  37  C.  C.  A.  3; 
I.eidigh  Carriage  Co.  v.  Stengel  (ISG 
95  Fed.  637,  37  C.  C.  A.  210,  2  A 
Bankr.  Rep.  383;  In  re  Simonaon  < 
C.  1S99)  92  Fed.  904.  1  Am.  Ban 
Rep.  197;  In  re  Herrikopf  (D.  C.  19C 
118  Fed.  101,  9  Am.  Bankr.  Rep-  I 
In  re  Cbeqoasset  Lumber  Co.  (D. 
1901)  112  Fed.  66,  7  Am.  Bankr.  R 
87;  In  re  McNaughton  (D.  C.  1873) 
N.  B.  R.  44,  Fed.  Caa.  No.  8.912;  : 
parte  Jewett  (D.  C.  1875)  11  N. 
R.  443,  Fed.  Cas.  No.  7,80a 

Where  a  partnership  is  one  of  I 
petitioning  creditors,  the  signing  a 
verifying  may  be  done  for  the  firm 
one  of  its  members.  Walker  v.  Wot 
aide  (C.  C.  A.  1908)  164  Fed.  680, 
Am.  Bankr.  Rep.  132. 

Where  petition  in  bankmptcy  « 
signed  in  firm  name  by  partner  pi 
chasing  other  partner's  interest,  pi 
ceeding  held  to  be  regarded  aa  ioa 
tnted  by  him  Indivjdoalty  doing  buBini 
in  the  firm  name.  In  re  Baker  &  E 
wards  (D.  C.  1916)  224  Fed.  611, 

13.  —  By  attanicy  or  agenl.- 
petition  In  bankrupt<T  may  be  sign 
and  verified  for  a  petitioning  credit 
by  an  attorney  at  law  retained  to  re 
resent  him  in  the  proceedings,  provi 
ed  that  the  attorney  has  persoi 
knowledge  of  the  facts  directly  alleg 
in  the  petition.  In  re  Vastbinder  ( 
C.  1903)  126  Fed.  417,  11  Am.  Banl 
Rep.  118;  In  re  Hunt  (D.  C.  190 
118  Fed.  282,  9  Am.  Bantr.  Rep.  2s 
Id  re  Herzikopf  (D.  C.  1902)  118  Ft 
101.  9  Am.  Bankr,  Bep.  90;  In 
Raynor  (C.  C.  1873)  7  N.  B.  R.  5'. 
Fed.  Cas,  No.  11,697.  Bnt  in  thia  ca 
the  petition  must  state  aome  good  a 
sufficient  reason  why  the  creditor  do 
not  appear  in  person  to  sign  and  vei 
fy  it,  as  that  he  Is  a  nonresident  or 
absent  from  the  district.  Rogers  v.  I 
Soto  Placer  Min.  Co.  (1905)  136  F( 
407,  69  G.  C.  A.  251,  14  Am.  Banl 
Rep.  252;  In  re  Hadley  (D.  C.  1871 
12  N.  B.  R.  366,  Fed.  Cas.  No.  5,8E 
No  other  evidence  of  the  attorney's  a 
thority  to  act  for  his  client  need  a 
pear  than  the  fact  that  he  has  been  a 
mitted  to  practice  in  the  federal  court 
In  re  Herzikopf  (D.  C.  1902)  118  Fe 
101,  9  Am.  Bankr.  Rep.  00.  Compa 
In  re  Sargent  (D.  C.  IST.-i)  13  N.  B.  1 
144.  Fed.  Caa.  No.  12,3fiL  The  fa 
that  the  attorney  for  a  voluntary  ban 
rupt,  who  aigned  the  petition  aa  8d< 
attorney,  had  not  at  that  time  been  a< 
mitted  to  practice  in  the  district  con 
where  the  proceedings  are  brought, 
not  a  ground  for  dismissing  the  pel 
tion,  but  for  an  order,  on  notice  to  tl 
bankrupt  and  the  attorney,  that  tl 
latter  will  no  longer  be  recognized  i 
attorney  in  the  caae.  In  re  O'Eallon 
(D.  C.  1875)  Fed.  Caa.  No.  10.483. 
The  petition  may  bs  aixnad  and  re 
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on  bebalf  of  a  creditor  by  an  at- 
•;  in  tact  or  an  accredited  agent 
1  T.  Wehl  (C.  C.  1881)  6  Fed.  163; 
e  Calif ornia  Fac.  R.  Go.  (D.  C. 
)  Fed.  Ca8.  No.  2.310.  Bat  in 
caM,  proof  of  hit  agency  of  of  his 
ess  aufhorit;  to  do  th«  particular 
a  neceaaary.  In  re  RoBenfieids  <D. 
rtl)  11  N.  B.  R.  8a,  Fed.  Caa.  No. 
II.  But  if  the  petition  is  defec- 
tor failing  to  ahow  inch  authority, 
ay  be  amended.  In  re  California 
R.  Co.  (D.  C.  1S74)  Fed.  Caa.  No. 
i.  Or  anpplementary  pcoof  may 
»ceived  nunc  pro  tunc  in  the  dis- 
OD  of  the  court  to  eatablieb  the 
orlty  of  the  agent  In  re  Roaen- 
I  (D.  C.  1871)  11  N.  B.  R.  86,  Fed. 
No.  12,061. 


ir  agents  of  con- 

□rporation  ia  a 
8  name  may  be 
a  verified  for  It 


By  offloen  i 

Hon.— Where  a  c 
loniDg  creditor,  it 
■A  and  the  petitio 
B  attorney,  by  an  agent,  or  by  one 
:b  officers  duly  authoriied  to  act 
-  in  thia  particular.  In  re  Cbequas- 
^umber  Co.  (D.  C.  1901)  112  Fed. 
'  Am.  Baukr.  Rep.  87;  Walker  v. 
daide  {C.  C.  A.  1908)  164  Fed. 
21  Am.  Eankr.  Rep.  132;  In  re 
ih  (D.  C.  1002)  116  Fed.  69,  8  Am. 
tr.  Rep.  310;  Merriam  v.  Sewall 
7)  8  Gray  (Maaa.)  316.  The  au- 
t J  of  an  officer  oE  a  corporation  to 
and  verify  the  petition  muat  be 
ally  conferred  by  atstule,  by-law, 
iBolutiao  of  the  directors,  anil  muat 
ar  on  the  face  of  the  petition  or 
ibown  by  evidence.  In  re  Mc- 
thton  (D.  C.  1873)  8  N.  B.  R.  44, 
Caa.  No.  8,912;  Roche  v.  Foi 
C.  1877)  16  N.  B.  R.  461,  Fed. 
No.  11,974. 

e  president  of  a  company  has  no 
rent  power  to  take  the  necessary 
1  to  have  the  corporation  adjudged 
mpt,  and  hence  a  voluotary  peti- 
filed  on  behalf  of  the  corporadon, 
signed  and  verified  by  the  presi- 
,  but  which  faila  to  show  that  any 
in  had  been  taken  by  the  board  of 
:tors  anthorizing  the  filing  of  the 
ion,  or  empowering  the  president 
lecute  the  petition  in  the  name  of 
corporation,  is  insufficient  to  confer 
diction  on  the  court  of  bankruptcy. 
;  Jefferson  Casket  Co.  (D.  C- 1910) 
Fed.  689.  26  Am.  Bankr.  Rep.  663. 
.  Anendment  of  petition.— The  ref- 
in  bankruptcy  has  Jurisdiction  and 
■etion  to  order  ameodmenta  to  be 
I  in  the  petition  and  schedules  of 
iluntary  bankrupt  referred  to  him, 
irttculars  as  to  which  he  fioda  them 
;tive  or  insufficient.  In  re  Brum- 
mp  (D.  C.  1800)  95  Fed.  814,  2 
Bankr.  Rep.  818. 

I  application  for  leave  to  amend  ii 
ly  defective  If  it  does  not  state  the 
on  for  the  error  or  defect  Bought 
e  amended,  but  the  applicant  may 
ranted  time  to  supply  this  omia- 
.  In  re  Portner  (D.  C.  1907)  149 
799,  18  Am.  Bankr.  Rep.  89. 


The  provision  of  General  Order  No. 
11  (poat,  I  9614),  with  reference  to 
allowing  amendments,  does  not  abro- 
gate or  restrict  the  general  power  of 
amendment  In  other  reapecta  vested  in 
the  courts  of  bankruptcy.  In  re  Bellah 
(D.  C.  1902)  116  Fed.  69,  8  Am. 
Bankr.  Rep.  310;  In  re  Hill  (D.  C. 
1842)   Fed.  Caa.  No.  6.485: 

The  privilege  of  amending  a  petition 
in  baabruptcy  reata  in  the  sound  jD- 
dicial  discretion  of  the  court,  which  will 
not  be  interfered  with  on  review  tm- 
less  an  abuse  of  discretion  is  shown. 
ArmBtroQg  v.  Fernandez  (1908)  208  U. 
S.  324.  28  Sup.  Ct  419.  52  L.  Ed.  514; 
Sabin  v.  Blake-McFall  Co.  (1915)  223 
Fed.  501,139  C.  C.  A.  49;  In  re  Rosen- 
blatt (C.  C.  A.  1912)  193  Fed.  638,  28 
Am.  Bankr.  Rep.  401;  Woolford  v. 
Diamond  State  Steel  Co.  (D.  C.  1905) 
138  Fed.  582,  15  Am.  Bankr.  Bep.  31. 

I/eeve  to  amend  a  defective  petition 
in  involuntary  bankruptcy  should  be  de- 
nied where  the  amendment  wonld  not 
be  in  furtherance  of  justice  nor  in  the 
interest  of  creditors.  In  re  Farthing 
(D.  C.  1913)  202  Fed.  557. 

It  is  proper  to  refuse  to  allow  an 
amendment  as  to  juriadictional  facts, 
or  one  going  to  the  very  foundation  of 
the  proceeding.  In  re  Wood  (D.  C. 
1873)  13  N.  B.  R.  96,  Fed.  Caa.  No. 
17,935;   In  re  Craft  {C.  C.  1868)  2  N. 

B.  R.  Ill,  Fed.  Cas.  No.  3.317;  In  re 
Farthing  (D.  C.  1913)  202  Fed.  657, 
29  Am.  Bankr.  Rep.  732. 

A  creditor  who  has  joined  in  the  peti- 
tion cannot  object  to  an  amendment 
thereof  which  is  necessary  to  the  pros- 
ecution of  the  same  to  Hual  effect.  In 
re  Sargent  (D.  C.  1875)  13  N.  B.  R. 
144,  Fed.  Caa.  No.  12.301. 

Amendments  to  a  petition  relate  back 
to  the  time  of  the  filing  of  the  orig- 
inal petition,  and  bare  the  same  force 
and  effect  as  if  included  in  the  petition 
itself.  Millan  v.  Bicbange  Bank  (1910) 
183  Fed.  753.  106  C.  C.  A.  327.  24  Am. 
Bankr.  Rep.  889;  Ryan  v.  Hendricka 
(1908)  166  Fed.  94.  92  C.  C.  A.  78,  21 
Am.  Bankr.  Rep.  570;  Sherman  r.  In- 
tematiooal  Bank  (C.  C.  1878)  Fed. 
Cas.  No.  12.765.  For  this  reason, 
where  a  petition,  auffident  in  form  to 
give  the  conrt  Jurisdiction,  ia  filed  with- 
in four  months  after  the  commission  of 
the  set  of  bankruptcy  alleged,  it  ia  no 
sufficient  objection  to  the  allowance  of 
an  amendment  that  the  four  months 
have  more  than  elapsed  at  the  time  tbe 
amendment  is  applied  for.  In  re  Shoe- 
smith  (1905)  135  Fed.  684.  68  C.  C.  A. 
322,  IS  Am.  Bankr.  Rep.  645;  Inter- 
national Bank  V.  Sherman  (1879)  101 
U.  S.  408.  25  L.  Ed.  866;  Hark  v.  C. 
M.  Allen  Co.   (1906)   146  Fed.  666.  77 

C.  O.  A.  91,  17  Am.  Bnukr.  Rep.  3;  In 
re  Brown  Commercial  Car  Co.  (C.  C. 
A.  1915)  227  Fed.  387.  A  petition  in 
bankruptcy   is   amendable,    and   it   tb« 

lendment  does  n 
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relate  back  so  as  to  take  effect  as  of 
the  date  the  oric^nal  was  filed.  In  re 
Louisell  Lumber  Co.  (1913)  209  Fed. 
784,  126  C.  C.  A.  508.  Where  an  in- 
voluntary bankruptcy  petition  was  fa- 
tally defective  prior  to  its  amendment, 
the  date  of  the  amendment  must  be 
taken  as  the  date  from  which  the  four 
months*  period  is  to  be  calculated.  In 
re  Condon  (1913)  209  Fed.  800,  126  C. 
C.  A.  524,  affirming  judgment  (D.  C. 
1912)  198  Fed.  947.  If  acts  of  bank- 
ruptcy charged  in  amended  petition,  fil- 
ed more  than  four  months  after  they 
were  committed,  were  not  mere  en- 
largements and  amendments,  held,  that 
they  were  not  available.  In  re  Brown 
Commercial  Car  Co.  (C.  O.  A.  1915) 
227  Fed.  387. 

Amendments  may  be  made  in  bank- 
ruptcy proceedings  at  any  stage  of  the 
case,  regardless  of  the  time  that  has 
elapsed.  In  re  Mercur  (1903)  122  Fed. 
384,  58  C.  C.  A.  472,  10  Am.  Bankr. 
Rep.  505;  In  re  Mercur  (D.  C.  1902) 
116  Fed.  655,  8  Am.  Bankr.  Rep.  275. 
But  where  petitioning  creditors  have  de- 
layed for  nearly  a  year,  without  suffi- 
cient excuse,  to  correct  an  averment  in 
their  petition  as  to  the  residence  of 
the  debtor,  their  application  to  amend 
should  be  refused.  In  re  Freudenfels 
(D.  C.  1879)  Fed.  Cas.  No.  5,112a.  If 
otherwise  meritorious,  an  amendment 
may  be  allowed  after  the  sustaining  of 
a  demurrer  to  the  petition.  In  re 
Riggs  Restaurant  Co.  (1904)  130  Fed. 
691,  66  C.  C.  A.  48,  11  Am.  Bankr. 
Rep.  508;  In  re  Brett  (D.  C.  1904) 
130  Fed.  981,  12  Am.  Bankr.  Rep.  492. 
Amendments  may  be  made  after  the 
adjudication,  as,  on  the  trial  of  the 
issue  before  a  jury,  when  the  court  has 
power  to  permit  amendments  to  be 
made  to  cover  the  case  shown  by  the 
evidence.  In  re  Bininger  (C.  C.  1870) 
Fed.  Cas.  No.  1,420;  In  re  Craft  (C. 
C.  1868)  Fed.  Cas.  No.  3,317. 

16.  — —  Defects  and  omissions  amend- 

ablOd— Amendments  to  a  petition  in 
bankruptcy  may  be  allowed  to  correct 
a  mistake  in  the  name  of  the  alleged 
bankrupt.  Gleason  v.  Smith  (1906) 
145  Fed.  895,  76  C.  C.  A.  427,  16  Am. 
Bankr.  Rep.  602.  Or  in  the  allegation 
concerning  his  place  of  residence.  In 
re  Vanderhoef  (D.  C.  1878)  18  N.  B. 
IL  543,  Fed.  Cas.  No.  16,841.  Or  in 
the  statement  in  regard  to  the  length 
of  time  he  has  resided  within  the  ju- 
risdiction of  the  court.  In  re  Elmira 
Steel  Co.  (D.  C.  1901)  109  Fed.  456,  5 
Am.  Bankr.  Rep.  484.  But  a  petition 
against  a  firm,  naming  only  two  of  the 
three  actual  partners,  cannot  be  amend- 
ed so  as  to  make  the  third  a  party  aft- 
er tl^e  testimony  is  taken  and  the 
cause  is  before  the  court  on  hearing. 
In  re  Pitt  (D.  C.  1876)  Fed.  Cas.  No. 
11,188.  And  the  pendency  of  simul- 
taneous proceedings  against  the  indi- 
vidual members  of  a  partnership  do 
not  necessarily  bring  the  firm  itself 
into  court,  so  as  to  authorize  an  amend- 
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ment  calling  for  an  adjudication  against 
it.  In  re  Mercur  (1908)  122  Fed.  384, 
58  C.  C.  A.  472,  10  Am.  Bankr.  Rep. 
505.  Where  the  petition  is  brought 
against  an  alleged  partnership  and  its 
two  members,  but  it  appears  that 
there  was  no  partnership  in  fact,  and 
that  the  business  was  owned  and  the 
act  of  bankruptcy  committed  by  one 
defendant  individually,  it  is  in  the  dis- 
cretion of  the  court  to  permit  the  pe- 
tition to  be  amended  by  dismissing  as 
to  the  partnership  and  the  other  de- 
fendant. .  In  re  Richardson  (D.  G. 
1911)  192  Fed.  50,  27  Am.  Bankr.  Rep. 
590.  Petition  in  involuntary  bankrupt- 
cy against  a  firm  and  partners  may  be 
amended,  so  as  to  proceed  against  a 
partner  acquiring  the  property  of  the 
firm  on  its  dissolution  as  against  a  co- 
partner obtaining  claims  after  filing  of 
petition.  In  re  Young  (D.  0.  1915) 
223  Fed-  659. 

If  the  petition  does  not  show  that  the 
proposed  bankrupt,  whether  a  corpo- 
ration or  a  natural  person,  is  not  with- 
in the  classes  exempted  from  the  oper- 
ation of  the  bankruptcy  law,  the  omis- 
sion may  be  supplied  by  amendment. 
Armstrong  v.  Fernandez  (1908)  208  U. 
S.  324,  28  Sup.  Ct.  419,  52  L.  Ed.  514, 
19  Am.  Bankr.  Rep.  746;  Conway  v. 
German  (1908)  166  Fed.  67,  91  C.  C. 
A.  653,  21  Am.  Bankr.  Rep.  577;  In 
re  Marion  Contract  &  Const.  Co.  (D. 
C.  1909)  166  Fed.  618,  22  Am.  Bankr. 
Rep.  81;  In  re  First  Nat.  Bank  (1907> 
152  Fed.  64,  81  C.  O.  A.  260,  18  Am. 
Bankr.  Rep.  265;  In  re  Plymouth 
Cordage  Co.  (1906)  135  Fed.  1000,  68 
C.  C.  A,  434,  13  Am.  Bankr.  Rep.  665; 
In  re  Crenshaw  (D.  C.  1907)  156  Fed. 
638,  19  Am.  Bankr.  Rep.  502;  Beach 
V.  Macon  Grocery  Co.  (1903)  120  Fed. 
736,  57  C.  C,  A.  150,  9  Am.  Bankr. 
Rep.  762;  In  re  Bellah  (D.  C.  1902) 
116  Fed.  69,  8  Am.  Bankr.  Rep.  310; 
McAfee  v.  Arnold  &  Mathis  (1908)  155 
Ala.  561,  46  South.  870. 

The  petitioning  creditors  should  show 
that  their  claims  amount  in  the  aggre- 
gate to  the  jurisdictional  minimum,  but 
the  omission  of  this  averment  may  be 
supplied  by  amendment.  In  re  Scull 
(D.  C.  1874)  Fed.  Cas.  No.  12.568; 
In  re  McKibben  (D.  C.  1875)  12  N.  B. 
R.  97,  Fed.  Cas.  No.  8,859;  In  re  Blair 
(D.  C.  1878)  17  N.  B.  R.  492,  Fed. 
Cas.  No.  1,481.  And  an  allegation  of 
the  nature  and  amount  of  their  several 
debts  or  claims  may  be  added  by 
amendment  In  re  White  (D.  C.  1905) 
135  Fed.  199,  14  Am.  Bankr.  Rep.  241. 
But  an  amended  petition  cannot  set 
forth,  as  part  of  the  indebtedness  to 
the  petitioning  creditor,  a  note  indors- 
ed by  the  debtor  which  did  not  fall  due 
until  after  the  original  petition  was 
filed.  In  re  Morse  (C.  C.  1879)  Fed. 
Cas.  No.  9,851.  If  the  petition  is  in- 
valid by  reason  of  a  defect  in  the  verifi- 
cation, it  is  amendable.  In  re  Vast- 
binder  (D.  O.  1903)  126  Fed.  417,  11 
Am.  Bankr.  Rep.  118.  And  a  clerical 
error  in   the  jurat  may  be  cured  by 
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ament.  Id  re  Bellab  (D.  C.  1902) 
Fed.  69,  8  Am.  Bankr.  Rep.  310. 

tltiOD  which  alleges  the  inaolvent:; 
le  debtor  at  the  time  of  the  flling 
he  petition  may  be  changed  by 
tdment  bo  as, to  charge  iosolvency 
le  date  of  the  execution  of  the  al- 
I  preference.  lu  re  Pangborn  <D. 
JIO)   185  Fed,  673,  26  Am.  Bankr. 

40.  But  an  amended  petition,  ez- 
^  aa  such  br  a  creditor,  to  be  Sled 
iroceedingB  preriously  instituted, 
Dt  thereafter  and  after  the  pro- 
ngs have  beeo  dismissed  -by  the 
i,  be  converted  into  an  original  pe- 
1  by  striking  out  the  word  "amend- 

and  BO  made  the  basis  of  a  new 

independent  proceeding.  In  re 
;  &  Gload  Mfg.  Co.  (D.  C.  1900) 
Fed.  617,  4  Am.  Bankr.  Rep.  602: 
e  allegationa  Id  the  petition  con- 
ing the  commission  of  an  act  of 
ruptcy  may  also  he  amended, 
e  necessary,  either  in  the  way  of 
[  made  more  specific  or  in  being 
>  to   cooform  more  closely  to  the 

sa  developed.  Thus,  if  these  al- 
iens are  vague,  genera!,  and  lack- 
in  detail,  the  particulars  may  be 
lied  by  amendment.  Id  re  Ctilfe 
Q.  1S»0)  94  Fed.  354,  2  Am.  Bankr. 

317:  In  re  Nelson  (D.  C.  ISOO) 
'ed.  76,  1  Am.  Baohr.  Rep.  63. 

the   petition  chargea  the   commis- 

of  an  act  of  bankruptcy  by  a 
rfer  of  property  with  intent  to 
>r  or  defraud  creditors,  but  it  la 
loped  at  the  hearing  that  the  trans- 
vas  made  in  satisfaction  of  an  ei- 
[  debt  or  for  a  conaideration,  it  ia 
er  for  the  conrt  to  permit  an 
idment  charging  that  the  transfer 

made  with  intent  to  prefer  the 
iter  benrfited  by  it.  Hark  v.  C.  M. 
1  Co.  <190B)  146  Fed.  66C,  77  C. 
i.  91,  17  Am.  Bankr.  Rep.  3;  In 
ark  (D.  C.  1B05)  142  Fed.  279,  16 
Bankr.  Rep.  460;  la  re  Henderson 
C.  1881)  9  Fed.  196. 

. Setting  up  new  act  et  bank- 

eyii^An  amendment  setting  up  a 
act  of  bankruptcy,  not  charged  in 

original  petition,  is  Id  tbe  diacre- 
ot  the  court,  and  its  allowance  Is 
mproper,  especially  where  the  tes- 
a;  at  the  trial  or  hearing  plainly 
Mes  the  commission  of  an  set  of 
mptc;  additional  to  that  alleged 
le  petition,  and  particularly  if  the 
f  fails  as  to  the  act  originally 
ged,  so  that  the  proceeding  will  b« 
i  and  the  ends  of  justice  promoted 
ranting  tbe  nmendmenL  Interna- 
.1  Bank  y.  Sherman  (1879)  101  U. 
)3.  25  L.  Ed.  866;  Chicago  Motor 
de  Co.  v.  American  Oak  Leather 
(1905)  141  Fed.  518,  72  C.  C.  A. 
16  Am.  Bankr.  Rep.  804:  In  re 
rick  (D.  C.  19091  176  Fed.  279, 
Lm.  Bankr.  Rep.  721;  In  re  Nns- 
1  {D.  O.  1907)  lf)2  Fed.  f&H,  18 
Banfcr.  Rep.  698;  Id  re  Miller  (D. 
900)  104  Fed.  764,  6  Am.  Bankr. 
140;    In  re  Lange   (D.  0.  1899) 


97  Fed.  197,  8  Am.  BaDkr.  Bep.  231; 
In  re  Mercnr  (D.  G.  1899)  96  Fed.  634, 
2  Am.  Bankr.  Rep.  026;  In  re  Strait, 
1  Nat  Bankr.  Ne«a.  364:  In  re  Gal- 
linger  (D,  C.  1870)  4  N.  B.  R.  729, 
Fed.  Cas.  No.  6.202;  Hardy  v.  Kininger, 
4  N.  B.  R.  262,  Fed.  Css.  No.  6,057. 
Ad  amendment  may  be  allowed  alleg- 
ing any  act  of  bankruptcy  within  the 
general  scope  of  the  facts  set  forth  in 
the  original  petition.  In  te  Irish  (D. 
C.  1915)  228  Fed.  573.  But  it  is  neces- 
aary  for  the  petitioning  creditors,  id 
order  to  obtain  this  privilege,  to  ex- 
plain or  excuae  their  omission  to  al- 
lege tbe  new  act  of  bankruptcy  in  their 
original  petition.  White  v.  Bradley 
Timber  Co.  (D.  a  1902)  116  Fed.  768. 
8  Am.  Bankr.  Rep.  671;  Wilder  v. 
Watts  {D.  C,  1905)  138  Fed.  426,  15 
Am.  Bankr.  Rep.  57. 

Numerous  cases,  however,  rule  that 
a  Dew  or  entirely  different  act  of  bank- 
ruptcy cannot  be  introduced  into  the 
petition  by  an  amendment.  In  re  Pure 
Milk  Co.  (D.  C.  1907)  164  Fed.  082. 
18  Am.  Bankr.  Rep.'  736;  Id  re  Har- 
ris (D.  C.  1907)  156  Fed.  216.  19  Am. 
Bankr.  Rep.  204;  In  re  Seara  (1902) 
117  Fed.  294,  64  C.  0.  A.  532,  8  Am. 
Bankr.  Rep.  713;  Reed  v.  Crowley  (D. 
C.  186S)  1  N.  B.  R.  616.  Fed.  Cas. 
No.  11,044:  In  re  Leonard  (D.  C.  1871) 
4  N.  B.  R.  562,  Fed.  Cas.  No.  8,255; 
Stem  y.  Schonfield  (C.  C.  1878)  Fed. 
Cas.  No.  13,377. 

If  the  introduction  of  a  new  act  of 
bankruptcy  by  ameodment  ia  permis- 
sible, it  la  wholly  improper  to  permit 
an  ameDdmeot  of  this  k^d  where  tbe 
new  act  of  bankruptcy  propoacd  to  be 
set  up  nas  committed  more  than  four 
months  before  the  application  for  leave 
to  amend,  so  that  it  could  not  he  made 
the  basis  of  a  new  original  petition. 
In  te  Haff  (1905)  136  Fed.  78.  68  O.  C. 
A.  646,  13  Am.  Bankr.  Rep.  362; 
Walker  v.  Woodside  (1908)  164  Fed. 
680,  90  0.  0.  A.  644,  21  Am.  Bankr. 
Rep.  132;  In  re  Pure  MUk  Co.  (D.  C. 
1907)  154  Fed.  682,  18  Am.  Bankr.  Rep. 
735:  In  re  Perlhefter  (D.  C.  1910)  177 
Fed.  299.  25  Am.  Bankr.  Rep.  676. 

IB.  Filing  and  pretentlRg  petitions- 
Proceedings  in  involuntary  bankruptcy 
take  date  from  the  filing  of  tbe  petition, 
and  not  from  tbe  tasuance  of  procesa 
or  its  service.  In  re  Appel  (D,  O. 
1900)  103  Fed.  931,  4  Am.  Bankr.  Rep. 
722:  In  re  Lewis  (D.  C.  1899)  »1  Fed. 
632,  1  Am.  Bankr.  Rep.  458;  First 
Nat.  Bank  v.  Mssterson  <1911)  29  Okl. 
76.  116  Pac.  162. 

The  filing  of  a  petition  in  baDkruptcy 
la  a  caveat  to  all  the  world  and  Id  ef- 
fect an  attachment  and  injunction.  In 
re  Schow  (D.  C.  1914)  213  Fed.  614; 
Hamilton  v.  Smith  (1907)  36  Mont  1, 
92  Pac.  32,  122  Am.  St  Hep.  330. 

It  is  not  neceeaary  that  the  petition 

should  be  filed  or  presented  to  tbe  court 

simultaneously  with  its  execution;    the 

tact  that  it  waa  attested  a  number  of 

(11279) 


§  9602 


BANKRCPTCT    (J  18) 


(Tit.  61 


dayB  before  being  filed  affords  no  ob- 
stacle to  its  prosecution.  In  re  Abra- 
hams (D.  O.  1842)  Fed.  Cas.  No.  20. 

All  petitions  are  intended  by  the 
statute  to  be  fi^ed  with  the  clerk  of  the 
court  in  which  the  proceeding  is  to  be 
taken,  and  it  is  bad  practice  to  send 
them  directly  to  the  judge  or  to  present 
them  to  a  referee.  In  re  Sykes  (D.  O. 
1901)  106  Fed.  669,  6  Am.  Bankr.  Rep. 
264.  Relationship  between  the  bank- 
rupt and  the  deputy  clerk  of  the  court 
in  whose  office  the  petition  was  filed 
will  be  cause  for  transferring  the  cause 
to  another  seat  of  the  court  in  the 
same  district  and  division,  and  ordering 
the  record  to  be  filed  and  docketed  in 
the  office  of  the  derk  of  the  court  at 
the  latter  place.  Bray  v.  Cobb  (D.  O. 
1898)  91  Fed.  102,  1  Am.  Bankr.  Rep. 
153. 

A  petition  in  bankruptcy  is  to  be 
deemed  "filed,"  within  the  meaning  of 
the  law,  when  it  is  delivered  personal- 
ly to  the  clerk  of  the  court  of  bank- 
ruptcy and  received  by  him  for  the 
purpose  of  being  placed  on  file,  although 
not  at  his  office  or  during  office  hours. 
In  re  Von  Borcke  (D.  O.  1899)  94  Fed. 
352.  See  Franks  v.  Houston  (1872)  9 
Kan.  406.  The  time  of  filing  does  not 
date  from  the  time  when  the  clerk 
presents  the  petition  to  the  judge  for 
his  action  as  to  issuing  an  order  to 
show  cause.    In  re  Bear  (D.  C.  1880) 

5  Fed.  53. 

Where  a  voluntary  partnership  pe- 
tition in  bankruptcy  was  signed,  veri- 
fied, and  presented  by  all  the  member^ 
of  the  firm,  and  was  accompanied  by 
schedules  of  the  firm's  assets  and  debts, 
but  not  by  any  individual  schedules,  and 
no  adjudication  was  made  thereon,  but 
subsequently  the  petition  was  in  part 
withdrawn,  and  a  new  petition  was 
filed,  with  parts  of  the  old  petition 
pasted  thereon,  and  individual  schedules 
of  all  the  partners  added  by  way  of 
amendment,  and  thereupon  an  adjudica- 
tion was  made,  it  was  held  that  the 
petition  was  "filed"  on  the  later  date 
and  not  the  earlier.  In  re  Washburn 
(D.  C.  1900)  99  Fed.  84,  3  Am.  Bankr. 
Rep.  585. 

The  clerk's  indorsement  on  the  peti- 
tion of  the  day  and  hour  of  filing  is  evi- 
dence of  the  facts  stated,  and  is  for 
every  legal  purpose  a  certificate.  In 
re  Dean  (D.  0.  1868)  1  N.  B.  R.  249, 
Fed.  Gas.  No.  3,699.  The  record  of 
the  bankruptcy  court  showing  that  a 
petition  was  filed  at  a  particular  time 
is  conclusive  and  cannot  be  contradicted 
by  parol  evidence.  But  if  the  recital 
as  to  the  date  of  filing  is  actually  in- 
correct, it  may  be  made  right  by  an 
order  entered  nunc  pro  tunc.    Alabama 

6  C.  R.  Co.  V.  Jones  (C.  C.)  7  N.  B. 
R.  145,  Fed.  Cas.  No.  127. 

The  requirement  that  petitions  shall 
be  filed  in  duplicate  means  that  there 
shall  be  one  petition  in  the  form  of  two 
duplicate    originals,    each   verified    as 
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prescribed,  and  both  filed  at  the  aame 
time.  In  re  Stevenson  (D.  C.  1899) 
94  Fed.  110,  2  Am.  Bankr.  Rep.  66; 
In  re  Dupree  (D.  0.  1899)  97  Fed. 
28.  Compare  Millan  v.  Exchanir^ 
Bank  (1910)  183  Fed.  763,  106  O.  C. 
A.  327,  24  Am.  Bankr.  Rep.  889.  The 
omission  of  the  petitioning  creditora 
to  file  both  duplicates  of  the  petition 
within  the  time  limited  by  the  stat- 
ute is  not  cured  by  the  appearance  of 
the  alleged  bankrupt  for  the  purpose 
of  moving  to  dismiss  the  petition.  In 
re  Stevenson  (D.  C.  1899)  94  Fed.  110, 
2  Am.  Bankr.  Rep.  66.  Compare  In  re 
Plymouth  Cordage  Co.  (1905)  135 
Fed.  1000,  68  C.  C.  A.  434,  13  Ani. 
Bankr.  Rep.  665.  The  power  of  allow- 
ing amendments  should  not  be  exer- 
cised so  as  to  dispense  with  the  re- 
quirement that  petitions  shall  be  filed 
in  duplicate  within  the  four  months 
specified.  In  re  Stevenson  (D.  C.  1899) 
94  Fed.  110,  2  Am.  Bankr.  Rep.  66. 
An  affidavit  accompanying  a  volun- 
tary petition  in  bankruptcy,  stating  that 
the  petitioner  has  not  the  money  to  pay 
the  filing  fees  and  cannot  obtain  it,  is 
prima  facie  evidence  of  the  inability 
of  the  petitioner  to  make  the  requir- 
ed deposit  of  fees,  and  if,  upon  ex- 
amination as  to  his  available  means, 
proper  inquiries  being  fairly  answered, 
it  appears  that  there  was  no  money  or 
property  held  by  the  petitioner  at  the 
institution  of  the  proceedings,  or  ob- 
tainable through  his  individual  earnings 
or  efforts,  the  exemption  from  making 
such  deposit  must  be  allowed  and  the 
case  proceed.  In  re  Levy  (D.  C.  1900) 
101  Fed.  247. 

19.  Service  of  process^— If  service  of 
process  in  a  bankruptcy  case  is  not 
effected  before  the  return  day,  the  pe- 
titioning creditors  are  entitled  to  alias 
and  successive  subpoenas  until  due  serv- 
ice is  had.  Gleason  v.  Smith,  Perkins 
&  Co.  (1906)  145  Fed.  895,  76  C.  C.  A. 
427,  16  Am.  Bankr.  Rep.  602.  There  is 
nothing  to  prevent  service  on  the  al- 
leged bankrupt  wherever  he  may  be 
found,  though  it  is  outside  the  district. 
Stuart  V.  Hines  (1871)  33  Iowa,  60; 
Hills  V.  F.  D.  McKinniss  Co.  (D.  O. 
1010)  188  Fed.  1012,  26  Am.  Bankr. 
Rep.  329. 

Where  the  alleged  bankrupt  is  a  part- 
nership, service  of  process  on  one  mem- 
ber of  the  fi^m  will  give  jurisdiction  of 
the  firm  and  its  property.  Bail  v. 
Hartman  (1905)  9  Ariz.  321,  83  Pac 
358. 

Where  the  alleged  bankrupt  is  a  cor- 
poration, service  is  good  if  made  on 
any  of  its  principal  officers.  In  re 
California  Pac.  R.  Co.  (D.  C.  1871) 
Fed.  Cas.  No.  2,315.  Service  may  be 
made  on  the  cashier  of  a  banking  com- 
pany. Piatt  v.  Archer  (C.  C.  1872) 
Fed.  Cas.  No.  11,213.  In  the  case  of 
a  foreign  corporation,  service  may  be 
made  on  that  officer  of  the  state  who 
has  been  appointed  its  attorney  to 
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Berrice  of  process  within  the 
In  re  Uitsid-Hope  %lfc  Co.  (D. 
01)  110  Fed.  352,  6  Am.  Bankr. 
610.  If  the  corporation  has  been 
Ted   b;   decree   of   a   state   court, 

receiver  appointed  to  wind  up  Its 
i>  service  msy  be  made  by  pub- 
>□,  BB  this  is  a  case  where  the  de- 
nt cannot  be  found.  In  re  Wash- 
1  Marine  Ins.  Co.  <D.  C.  1868} 
Cbb.   No.  17.246. 

Qe    a    defendant    may    ordicRrily 

service   of   process,   this  cannot 

ine    in    a   bankruptcy'   proceeding, 

least  it  win  not  justify  an  adju- 
on  before  the  return  day  of  the 
because  creditors  have  Uie  right 
.errene  and  plead  to  the  petition, 
tiey  must  he  allowed  the  full  stat- 

time  for  that  purpose.  In  re  L. 
lert  Co.  (D.  C.  1»00)  100  Fed. 
t  Am.  Bnnkr.  Rep.  76. 
the  defendant  is  temporarily  ab- 
from  the  district,  but  hns  his 
Df  bouse  or  usual  place  of  abode 
ji,  the  service  may  be  made  by 
ig  a  copy  there  with  some  adult 
«r  of  the  family,  as  authorized 
e  equity  roles,  this  being  a  per- 
lervlce  within  the  meaning  of  the 
uptcy  act.    In  re  Norton  (D.  C. 

148  Fed.  301,  17  Am.  Banhr. 
004. 

validity  of  service  waa  sustain- 
lere  it  had  been  effected  by  leav- 
le  Bubpiena  and  a  copy  of  the  pe- 

with  the  clerk  of  a  hotel  of  which 
ackrupt  was  the  proprietor  and 
:  be  usually  resided,  although,  at 
ime,  he  was  absent  In  another 
In  the  last  stage  of  a  fatal  illness. 

Riiteen    (D.   C.   1901)   122  Fed. 
iO  Am.  Bankr.  Kep.  494. 
)  equity  rule  does  not  reqnire  the 

of  the  process  to-be  left  with  a 
n  within  the  dwelling -house,  but  is 
led  by  a  service  at  the  door,  out- 
the    house.      Phtenii   Ins.   Co.    V. 

(G.  C.  1880)  1  Fed.  775. 
the  case  of  bankruptcy  proceedings 
St  an  absconding  debtor,  the  law 
res  the  publication  of  an  order 
Dating  a  day  on  which  the  bank- 
is  required  to  appear  and  answer, 
r,  or  plead;  and  where  the  order 
□blication  did  not  dealgnate  a  time 
ippearance,    and    publication    was 

of  the  citation  issued  by  the  clerk 
ling  the  marshal  to  summon  the 
■iipt.  instead  of  the  order  for  pub- 
}n,  it  was  held  that  this  conferred 
irisdiction  on  the  court  to  make 
djndication.  Sidney  L.  Baumon 
ond  Co.  V.  Hart  (C.  C.  A.  1911) 
red.  498,  27  Am.  Bankr.  Rep.  632. 
be  defendant  in  bankruptcy  desires 
lise  the  objection  that  the  court 
0  jurisdiction  because  the  writ  was 
)perly  served,  he  may  do  so  by 
>D  or  by  defense  at  the  trial,  but 
y  demurrer.  In  re  Seaboard  Fire 
rwriters  (D.  C.  1906)  137  Fed. 
13  Am.  Bankr.  Rep.  722.  A  gen- 
appearance  will  waive  all  irregu- 
»U.S.COMP.'16-708 


larities  in  the  aeivice  of  process,  and 
confer  jurisdiction  of  the  defendant's 
person.  In  re  Ulrich  (D.  C.  ISdU)  Fed. 
Cfis.  No.  14,327.  Where  tbere  are  sev- 
eral defendants,  as  in  the  case  of  a 
partnership,  one  who  was  not  served 
may  appear  by  attorney.  In  re  Wey- 
hausen  (D.  C.  1867)  Fed.  Caa.  No. 
17,474. 

20.  Notlo*  to  creditors,— Notice  to 
creditors  of  the  commencement  of  bank- 
ruptcy proceedings  by  the  filing  of  a 
petition  is  not  necessary,  the  filing  of 
the  proper  petition  by  the  proper  par- 
ties in  the  proper  court  conferring  ju- 
risdiction, and  being  in  itself  a  lis 
pendens  and  notice  to  all  concerned. 
In  re  BlUisg  (D.  C.  1006)  145  Fed. 
39S,  17  Am.  Bankr.  Rep.  80.  AM  see 
Internatianal  Bank  v.  Sherman  (1879) 
100  U.  S.  406,  25  L.  Ed.  866;  MueUer 
V  Nugent  (1902)  184  U.  8.  14,  22  Sup. 
Ct.  269,  46  L.  Ed.  405,  7  Am.  Bankr. 
Rep.  224;  Wiley  v.  Pavey  (1878)  61 
Ind.  457,  28  Am.  Rep.  677.  There  is 
an  exception  in  the  case  where  the 
bankrupt  alleges  in  his  answer  the  ex- 
istence of  more  than  twelve  creditors, 
and  files  a  sworn  list  of  his  creditors, 
whereupon  the  court  shall  cause  such 
creditors  to  be  notified  of  the  proceed- 
ing, it  being  in  the  discretion  of  the 
court  to  decide  whether  notice  Bbsll  he 
served  personally  or  by  maU,  and  bp 
whom  the  service  shall  be  made.  In 
re  Tribelborn  (1906)  137  Fed.  3,  69 
C.  C.  A.  601,  14  Am.  Bankr.  Rep.  491. 
Notice  of  bankruptcy  proceedings,  giv- 
en to  the  owner  of  an  interest  in  a 
Judgment  against  the  bankrupt,  is  not 
notice  to  the  other  co-owner,  Strick- 
land V.  Capital  City  Mills  (1906)  74 
S.  C.  16,  54  S.  B.  220,  7  L  R.  A.  <N. 
8.)  426, 

Although  a  creditor  has  had  no  notice 
of  the  petition,  this  wilt  not  entitle 
him  to  impeach  the  decree  of  adjudica- 
tion, where  the  records  show  a  regular 
proceeding.  The  fact  that  his  name  did 
not  appear  on  the  list  of  creditors  ond 
thst  he  was  not  notified  of  the  pro- 
ceeding would  not  affect  the  jurisdiction 
of  the  court  to  proceed  to  an  adjudica- 
tion, nor  will  it  affect  the  trustee's  right 
to  maintain  an  action  against  him  to 
recover  a  preference  or  to  set  aside  a 
frandulent  conveyance.  Roberts  v. 
Femald  (1903)  72  N.  H.  198.  65  Atl. 
942. 

21.  Partles.^>ersons  having  a  lien  on 
the  property  of  a  bankrupt  passing  to 
his  trustee  are  not  parties  to  the  bank- 
ruptcy proceeding,  unless  tbey  come 
into  the  bankruptcy  court  to  enforce 
their  rights.  In  re  Reading  Hat  Mfg. 
Co.  (D.  C.  1015)  224  Fed.  786.  The 
appearance  of  a  nonresident  as  a  wit- 
ness in  bankruptcy  proceedings,  In 
obedience  to  a  aubpcena,  does  not  make 
him  a  party  to  the  proceedings.  In  re 
Geller  (D.  C.  1914)  218  Fed.  558. 
Whtre  an  alleged  nonresident  of  the 
district  was  claimed  to  be  a  member  of 
ft  bankrupt  partnership,   but   was   not 
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joined  in  the  original  proceeding,  the 
court  had  power  to  allow  an  amendment 
to  bring  him  in  under  section  9586, 
ante,  and  to  adjudicate  the  firm  and  its 
members  bankrupt  under  section  2, 
subd.  1.  In  re  J.  &  M.  Schwartz  (D. 
C.  1918)  204  Fed.  326.  An  assumption 
that  a  corporation,  the  assets  of  which 
are  being  admlDistered  in  bankruptcy, 
is  not  insolvent,  and  that  there  will  be 
a  surplus,  does  not  make  a  stockholder 
a  proper  party  to  the  bankruptcy  case. 
In  re  Witherbee  (1913)  202  Fed.  896, 
121  O.  C.  A.  254. 

Whpre  it  is  necessary  to  reform  a 
contract  in  order  to  sustain  a  petition 
in  bankruptcy  against  a  corporation,  the 
corporation  should  be  made  a  par^  to 
the  proceeding,  notwithstanding  its  de- 
fault as  to  the  petition,  which  did  not 
ask  such  reformation,  or  the  assent  of 
its  board  of  directors  to  the  bankrupt- 
cy. In  re  Imperial  Corp.  (D.  C.  1904) 
133  Fed.  73,  13  Am.  Bankr.  Rep.  199. 

Where  the  act  of  bankruptcy  alleged 
is  the  making  of  a  general  assignment 
for  the  benefit  of  creditors,  it  is  not 
improper  to  join  the  assignee  as  a  de- 
fendant in  the  bankruptcy  proceeding, 
but  his  rights  and  interests  cannot  be 
adjudicated  at  this  stage  of  the  cause, 
and  where  the  petition  sets  up  no 
cause  of  action  against  him  nor  prays 
any  special  relief  as  to  him,  the  mere 
fact  of  his  being  included  does  not  make 
him  continuously  subject  to  the  orders 
of  the  court  without  other  process. 
Louisville  Trust  Co.  v.  Comingor  (1902) 
184  U.  S.  18,  22  Sup.  Ct  293,  46  L.  Ed. 
413. 

Where  the  alleged  bankrupt  in  invol- 
untary proceedings  dies  after  the  filing 
of  the  petition,  but  before  service  of 
process,  the  proceeding  does  not  abate, 
but  his  heirs  and  personal  representa- 
tives should  be  brought  in  and  made 
parties  to  the  proceeding  before  any 
adjudication.  Shute  v.  Patterson  (1906) 
147  Fed.  509,  78  O.  O.  A.  75,  17  Am. 
Bankr.  Rep.  99. 

When  the  alleged  bankrupt  is  insane, 
the  court  of  bankruptcy  has  authority 
to  appoint  a  guardian  ad  litem  to  de- 
fend against  the  petition,  if  he  has  no 
regular  guardian  or  committee.  If  he 
has,  then  such  guardian  or  committee 
must  be  brought  in  by  process,  as  well 
as  the  lunatic,  and  may  thereupon  be 
appointed  guardian  ad  litem  for  him. 
In  re  Burka  (D.  C.  1901)  107  Fed.  674, 
5  Am.  Bankr.  Rep.  843. 

22.  — —  Intervention  and  substitu- 
tion of  parties^— Any  creditors  having 
provable  debts  may  enter  their  appear- 
ance and  join  in  the  petition.  In  re 
Etheridge  Furniture  Co.  (D.  C.  1899) 
92  Fed.  329,  1  Am.  Bankr.  Rep.  112; 
In  re  Crenshaw  (D.  C.  1907)  156  Fed. 
638,  19  Am.  Bankr.  Rep.  502;  In  re 
Black  Diamond  Copper  Min.  Co.  (1906) 
10  Ariz.  42,  85  Pac.  653.  To  sustain 
the  intervention  of  other  creditors,  the 
petition  should  be  sufficient  on  its  face 
to  give  jurisdiction,  and  if  it  does  not 
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show  that  the  requisite  amount  of  debts 
is  represented,  it  cannot  be  amended 
by  the  joinder  of  other  creditors  hav- 
ing sufficient  claims.  In  re  Stein  (D. 
C.  1904)  130  Fed.  377,  12  Am.  Bankr. 
Rep.  364.  If  there  is  no  want  of  ju- 
risdiction apparent  on  the  face  'of  the 
petition,  but  it  transpires  before  ad- 
judication that  there  is  a  deficiency  in 
the  amount  of  debts  represented,  then 
other  creditors  who  have  entered  their 
appearance  and  joined  in  the  petition 
may  be  reckoned  in  making  up  the  stat- 
utory quoruin.  In  re  Crenshaw  (D.  C. 
1907)  156  Fed.  638,  19  Am.  Bankr. 
Rep.  502;  In  re  Mackey  (D.  C.  1901) 
110  Fed.  355,  6  Am.  Bankr.  Rep.  577 ; 
In  re  Bedingfield  (D.  C.  1899)  96  Fed. 
190,  2  Am.  Bankr.  Rep.  355;  In  re 
Romanow  (D.  C.  1899)  92  Fed.  610. 
1  Am.  Bankr.  Rep.  461;  In  re  Vast- 
binder  (D.  0.  1903)  126  Fed.  417,  11 
Am.  Bankr.  Rep.  118.  Where  a  peti- 
tion in  iuvoluntary  bankruptcy,  good  up- 
on its  face,  has  been  filed,  other  cred- 
itors, acting  in  good  faith,  have  the 
right  to  file  intervening  petitions  at  any 
time  during  the  pendency  of  the  pro- 
ceeding though  original  petitioners  were 
estopped  to  file  petition.  In  re  Free- 
man Cotting  Coat  Co.  (D.  C.  1913) 
212  Fed.  561. 

To  establish  a  right  to  intervene,  it 
is  not  necessary  that  the  party  should 
have  proved  his  debt  in  the  ordinary 
form,  provided  he  can  satisfy  the  court 
that  he  is  in  fact  a  creditor.  In  re 
Boston,  EL  &  E.  R.  Co.  (C.  C.  1871) 
Fed.  Cas.  No.  1,677.  The  fact  that  his 
petition  of  intervention  is  defective  in 
matter  of  form  in  setting  out  his  claim 
is  immaterial,  where  the  deficiency  is 
supplied  by  proof  on  the  hearing.  Hays 
V.  Wagner  (1907)  150  Fed.  533,  80 
C.  C.  A.  275,  18  Am.  Bankr.  Rep.  163. 
But  he  must  be  a  genuine  creditor  hav- 
ing a  real  and  provable  claim.  In  re 
Lewis  F.  Perry  &  Whitney  Co.  (D.  C. 
1909)  172  Fed.  752,  22  Am.  Bankr. 
Rep.  780. 

This  right  of  additional  creditors  to 
come  in  and  press  the  petition,  being 
secured  to  them  by  law,  cannot  be  de- 
feated by  any  settlement  or  arrange- 
ment by  which  the  original  petitioners 
obtain  satisfaction  and  seek  to  with- 
draw the  petition  or  drop  the  proceed- 
ings.   In  re  Lacey  (C.  0.  1874)  10  N. 

B.  R.  477,  Fed.  Cas.  No.  7,966;  In  re 
Calendar  (D.  C.)  Fed.  Cas.  No.  2,307; 
In  re  Mammouth  Pine  Lumber  Co.  (D. 

C.  1901)  109  Fed.  308,  6  Am.  Bankr. 
Rep.  84.  Nor  by  their  failure  to  ap- 
pear or  their  omission  or  neglect  to 
prosecute  the  proceeding  to  an  ad- 
judication. In  re  Sheffer  (D.  C.  1877) 
17  N.  B.  IL  369,  Fed.  Cas.  No.  12,742; 
In  re  Calendar  (D.  C.  1843)  Fed.  Cas. 
No.  2,307;  In  re  Buchanan  (C.  C.  1874) 
10  N.  B.  IL  97,  Fed.  Cas.  No.  2,073;  In 
re  Lacey  (C.  C.  1874)  10  N.  B.  B. 
477,  Fed.  Cas.  No.  7,965;  In  re  Stein 
(1901)  106  Fed.  749,  45  a  a  A.  29, 
6  Am.  Bankr.  Rep.  288. 


BANKRUPTCT  (|  IS) 


atatnte  do»  not  Umtt  the  tim« 

whidt  creditor*  may  tbus  In- 
;,  and  therefore  it  ia  held  that 
lar  come  in  at  an;  time  before 
judgment  is  rendered  on  the  pe- 
that  is,  before  the  court  either 

the  adjndicatlon  or  diamiisea 
ation.  lu  re  Lewia  F.  Perry  & 
!j  Co.  (D.  C.  1909)  172  Fed. 
'.  Am.  Bonkr.  Bep.  77<f:  la  re 
ith  Cordage  Co.  (190S)  135 
000,  68   0.   a   A.   434.  13   Am. 

Bep.  669;  In  re  Friebee  (0.  a 
F'ed.  Cbb.  No.  5.129.  It  ia  im- 
il  that  it  may  1>e  more  than  (our 
I  after  the  commisiion  of  the  act 
bmptc;  alleged.  In  re  Charles 
Ught  &  Power  Co.  {D.  C.  1910) 
6.  160,  25  Am.  Bankr.  Rep.  687. 
a  in  involuntary  bankruptcy, 
□  its  face,  giTea  Uie  court  juria- 
,    and    other    creditors,    though 

by  lapse  of  time  from  originat' 
proceeding,  maj,  under  section 
jite,  intervene.  In  re  Bologneai 
223  Fed.  771,  139  C.  C.  A.  351. 
-e  the  parCiei  appear  and  join 
ind  no  further  proceedioga  take 
and  no  formal  adjoornmeDt  ia 
le  matter  will  be  regarded  as 
I  from  day  to  day  until  disposed 

permit  any  other  creditor  to 
in  and  proa  ecu  le  the  petition. 
Bnchonan   (C.  C.  1874)  10  N.  B. 

Fed.  Caa.  No.  2,073.  But  a 
ing  and  unreasonable  delay  will 
my  creditors  from  the  privilege 
^ring  the  case  and  taking  np  the 
1  for  action.  Ei  parte  Freed- 
.  C.  1844)  Fed.  Caa.  No.  6,079. 
'ter  the  petition  has  been  defi- 
diamisaed,  whether  for  went  of 
ition,  for  iaiufficiency  of  peti- 
,  or  because  the  issues  were  de- 
igainst  them,  it  is  then  too  late 
y  other  creditors  to  intervene, 
e  petition  cannot  be  revived  for 
«nefit.  In  re  Tribelhom  (1906) 
Id.  3.  68  C.  C.   A.   801,  14  Am. 

Rep.   491:    In   re   Olmated   (D. 

»)  4  N.  B.  R.  240,  Fed.  Caa.  No. 

An   order   in    an   involuntary 

ling    that    the    petition    be    dis- 

when  the  fees  due  the  clerk 
arshal  ahall  be  paid,  ia  not  a 
iacontinnance,  so  as  to  di?prive 
r  creditor  of  the  right  to  inter- 
nd  prosecute  the  original  peti- 
t  any  time  before  such  fees  are 
In  re  Lacey  (C.  C.  1874)  10  N. 
177.  Fed.  Caa.  No.  7,965  Their 
■arse  ia  to  bring  a  new  and  in- 
ent  petition  against  the  debtor, 
ley  must  found  it  on  acta  of 
ptcy  committed  within  fonr 
I  before  they  file  It;  but  in  the 
idon  of  it  they  will  not  be  ea- 

by  the  Judgment  of  dismissal 
dter  V.  Chicago  Dry  Goods  Co. 
1899)  96  Fed.  830,  S  Am.  Bankr. 


bankrupt)?  proceeding  will  be  proper. 
Thla  la  the  case,  for  example,  where 
one  of  the  creditors  joining  in  an  in- 
voluntary petition  himaelf  becomes  a 
bankrupt  before  the  hearing.  In  this 
event,  hii  trustee  in  bankruptcy,  wbp 
succeeds  to  all  his  rights  and  claims 
as  against  hia  debtors,  should  be  sub- 
stituted in  bis  place  as  a  petitioner. 
Hays  r.  Wagner  (1907)  150  Fed.  533, 
SO  C.  C.  A.  275,  18  Am.  Bankr.  Rep. 
163;  In  re  Jones  (D.  O.  1873)  7  N. 
B.  B.  606,  Fed.  Cas.  No.  7.460. 

23. Peraont   entitied   to   oppots 

■d|udlcat  ion  .—Under  the  provision  of 
this  section  that  "any  creditor  may  ap- 
pear and  plead  to  the  petition  within 
five  days  after  the  return  day.  or  with- 
in auch  further  time  aa  the  court  may 
allow,"  and  the  provision  of  section 
9643,  post,  that  "creditors  other  than 
the  original  petitioners  may  at  any 
time  file  an  answer  and  be  heard  in  op- 
positioD  to  the  prayer  of  the  petition," 
it  rests  in  the  discretion  of  the  c 


but  it  is  a  proper  eierciac  of  such 
discretion  to  refuse  to  allow  a  cred- 
itor to  file  an  answer  when  he  knew 
of  the  proceeding  and  gives  no  suffi- 
cient excuse  tor  his  failure  to  answer 
within  the  five  days.  In  re  Marion 
Contract  &  Const.  Co.  (D.  O.  1908) 
166  Fed.  618,  22  Am.  Banki<.>Rep.  81; 
In  re  Mutual  Mercantile  Agency  (D.  C. 
1801)  111  Fed.  152,  6  Am.  Bankr. 
Rep.   607. 

Any  creditor  whose  interests  are  di- 
rectly affected  by  the  proceedings,  or 
who  conceives  that  he  may  be  preju- 
diced by  an  adjudication  of  bankruptcy 
against  the  debtor,  even  a  general  un- 
secured creditor,  may  avail  himself  of 
tills  privilege  and  contest  the  petition, 
though  the  debtor  himaelf  fails  to  ap- 
pear or  to  answer.  In  re  Jonas  (D. 
C.  1878)  16  N.  B.  R.  432,  Fed.  Cas.  No. 
7,442;  In  re  Austin  (D.  C.  1878)  16 
N.  B.  R  518,  Fed.  Cas.  No.  6G2;  Jo- 
hansen  Bros.  Shoe  Co.  v.  Alias  (1912) 
187  Fed.  274,  116  C.  C.  A.  636,  28 
Am.  Bantr.  Rep.  299;  B-R  Electric 
A  Telephone  Mfg.  Co.  v.  ^tna  Life 
Ins.  Co.  (C.  C.  A.  1913)  206  Fed.  885, 
30  Am.  Bankr.  Bep.  424. 

Where  the  act  of  bankruptcy  alleged 
ia  the  giving  of  an  unlawful  preference 
to  a  particular  creditor,  or  the  obtain- 
ing by  that  creditor  of  a  preference 
throngh  legal  proceedings,  such  credi- 
tor may  intervene,  lie  made  a  defend- 
ant, and  plead  to  the  petition.  Gold- 
man V.  Smith  (D.  0.  1888)  83  Fed.  182, 
1  Am.  Bankr.  Rep.  266;  In  re  Heu- 
sted  (D.  G.  1843)  Fed.  Caa.  No.  6,440; 
Id  re  DonneUy  (D.  C.  1881)  6  Fed. 
783.  A  creditor  who  holds  property 
ol  the  alleged  bankrupt  under  an  at- 
tachment, the  lien  of  which  would  be 
dissolved  by  an  adjudication,  toay  in- 
tervene and  oppoae  the  petition.  In 
re  0;  Moench  &  Son*  Co.  (D.  C.  1903> 
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12S  Fed.  977, 10  Am.  Bankr.  Rep.  590; 
In  re  WUllamH  (D.  C.  1876)  14  N.  B. 
R.  132,  Fed.  Cna.  No.  17.706;  In  re 
Hatje  (D.  C.  18751  Fed.  Caa.  No.  fl.- 
215;  In  re  Menddaohn  (D.  C.  18T5) 
Bed.  Cas.  No.  9,420;  In  re  ScraSord 
(D.  C.  1876)  Fed.  Cas.  No.  J2,557; 
In  re  Burtoo  <D.  C.  1878)  Fed,  Cas. 
No.  2,214.  So  ma;  a  Judgment  cred- 
itor wbo  would  be  injurioualy  af- 
fected b;  the  bankruptcy  proeeedinfs. 
In  re  Jack  (0.  C.  1873)  13  N.  B.  R, 
296,  Fed.  Cas.  No.  7,119.  And  a  re- 
ceiver of  the  corporation,  defendant 
wbo  is  In  possession  of  its  property 
and  conducting  its  baaineBa  under  the 
orders  of  the  court  which  appointed 
him.  In  re  Hudson  River  Electric 
Power  Co.  (D.  C.  1909)  173  Fed,  934. 
23  Am.  Bankr.  Rep.  191;  In  re  Gold 
Run  Mining  &  Tunnel  Co.  (D,  0.  1912) 
200  Fed.  162,  20  Am.  Bankr.  Rep. 
663;  Blaekstone  v.  Everybody's  Store 
(C.  C.  A.  1913)  207  Fed.  752,  30  Am. 
Bankr.  Rep.  497.  But  stockholders  of 
a  corporation,  as  such,  cannot  ordi- 
narllj  appear  and  defend  involuntary 
proceedings  against  the  corporation. 
In  re  Eureka  Anthracite  Coal  Go.  (D. 
0.  1912)  197  Fed.  216,  28  Am.  Bankr. 
Rep.  758.  And  an  aasomption  that  the 
corporation  ia  not  inaolvent  and  that 
there  will  be  a  surplus  does  not  make 
a.  stockholder  a  proper  party  to  the 
bankruptcy  proceeding.  In  re  Wlther- 
bee  (C.  C.  A.  19131  202  Fed.  896,  30 
Am.  Bankr.  Rep.  314. 

As  to  the  groundi  of  oppositioD  open 
to  creditors  thus  coming  in,  it  may  be 
said  that  any  defense  which  would  be 
available  to  the  debtor  himself  maj 
be  pleaded  and  proved  by  the  In- 
tervenera.  Thus,  they  may  contest  the 
allegations  concemins  the  commission 
of  an  act  of  bankruptcy,  or  show  that 
the  respondent  is  not  within  the  op- 
eration of  the  statute,  or  allege  a 
want  of  jurisdiction  or  a  defect  in  the 
number  and  amount  of  the  petitioning 
creditors.  Clinton  t.  Mayo  (D.  Q, 
187B)  12  N.  B.  R.  39,  Fed.  Cas.  No. 
2,899;  In  re  Wiliiams  (D.  0.  1876) 
14  N.  B.  R.  132,  Fed.  Cas.  No.  17,- 
706.  And  in  addition,  the;  may  al- 
lege and  sbow  that  the  proceeding  is 
not  instituted  in  good  faith,  but  Is 
the  proiluct  of  fraud  and  collusion  be- 
tween the  debtor  and  the  petitioning 
creditors.  In  re  Jack  (0.  C.  1873) 
13  N.  B.  B.  296.  Fed.  Cas.  No.  7,119; 
In  re  Mendelsohn  (D.  O.  1875)  3  Saw;. 
342.  12  N.  B.  R.  633.  Fed.  Cas.  No.  »,- 
420;  In  re  Sctafford  (D.  O.  1876)  14 
N.  B.  R.  184,  Fed.  Cas.  No.  12,557; 
In  re  Hatje  (D.  C.  1875)  12  N.  B.  R. 
648.  Fed.  Cas.  No.  6,215.  A  creditor 
at  large  may  suggest  suspicious  cir- 
cumBtances.  upon  which  the  court  will 
direct  an  inquiry  to  ascertain  whether 
the  petition  is  not  collnstvely  and 
fraudulent!;  prosecuted.  In  re  Hop- 
kins <D.  C.  1R78)  18  N.  B.  B.  396,  Fed. 
Caa.  No.  6.684. 

(11281) 


(TitI 

24.  Answer  aad  ether  pleadings 
The  terms  of  this  section,  as  well 
the  general  orders  in  hankruptc;  (si 
tlon  9614,  post),  intend  that  there  sh 
be  a  formal  answer  by  the  responde 
not  only  signed  by  him,  but  verified 
oath.  Day  v.  Beck  &  Gregg  Eai 
ware  Co.  (1902)  114  Fed.  834,  G2 
C.  A.  468.  8  Am.  Bankr.  Rep.  1' 
When  a  petition  in  bankruptcy  ai 
forth  tbe  necessary  jurisdictional  fac 
and  is  in  conformity  with  the  statu 
an  adjudication  must  follow,  unless 
answer  is  interposed.  In  re  Cohn  I 
C.  1015)  220  Fed.  956.  Where  an 
voluntary  bankruptcy  petition  la  ve 
fied  on  information  and  l>ellef.  tbe  i 
titioners  are  not  entitled  to  have 
better  verification  of  the  answer,  Lai 
awanna  Leather  Co,  v.  La  Porte  C: 
riage  Co.  (C.  C.  A,  1014)  211  F.  3 
The  answer  of  the  defendant  sho 
conform  to  the  general  rules  of  plei 
ing  applicable  in  actions  at  law. 
re  Findlay  (D.  a  1873)  Fed,  Cas.  ] 
4,789. 

An  answer  to  a  petition  in  Involi 
tar;  bankruptcy  should  follow  the  si 
pie  form  of  deoisl  prescribed  by  fo 
No.  6  (post,  f  9614).  If  responsive 
multifarious  matter  in  tbe  petition, 
unnecessarily  defensive,  it  must  be  p 
pared  in  proper  form  and  reGled  as 
tbe  origiiial  date,  the  original  ausn 
however,  remaining  on  file.  Mathei 
Coe  (D.  C.  1899)  92  Fed.  333,  1  ^ 
Bankr.  Rep,  504.  An  answer  ia 
sufficient  or  objectionable  which  is  ' 
necessarily  prolix,  or  which  neitl 
admits  nor  unevasively  denies  the  ms 
rial  allegatlouB  of  the  petition.  Br 
ley  mmber  Co.  v.  White  (1903)  : 
Fed.  779,  68  C.  O.  A.  65,  10  Am.  Ban 
Rep.  329. 

It  is  necessary  for  tbe  defendant 
his  answer  to  deny  explicitly  the 
legation  as  to  his  insolvency,  wb 
that  ia  en  essential  element  of  the 
of  bankruptcy  charged,  and  if  not 
nied,  the  allegation  will  be  taken  as 
mitted.  In  re  American  Pub. 
(1905)  16  OU.  177,  79  Pac.  7 
Where  the  act  of  bankruptcy  char, 
in  the  petition  was  the  ^vlng  ol 
preference  while  insolvent,  a  denial 
the  answer  that  the  defendant  comn 
ted  such  act  of  bankruptcy  must 
construed  aa  a  denial  of  insolvency, 
least  where  It  has  been  so  accepted 
the  petitioners  and  evidence  taken 
the  issue.  Troy  Wagon  Works  v.  Vt 
binder  (D.  C,  1004)  130  Fed.  232. 
Am,  Bankr.  Rep,  352.  A  simple  dei 
of  insolvency  in  the  language  of 
oSicial  form  is  ordinarily  sufficient, 
re  Ouimette  (D.  C.  1870)  Fed.  C 
No.  10,022.  But  see  Bray  v.  Cobb 
C.  1898)  91  Fed.  102,  1  Am.  Bar 
Rep.  153.  If  insolvency  ia  not  an  i 
ment  of  the  act  of  bankruptcy  chart 
the  allegation  of  it  in  the  petition 
superfluous  and  need  not  be  traven 
Georse  M.  West  Co.  T.  !«&  (1889) 
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lie  petltioD  set!  fortb  the  debti  al- 
to be  due  by  the  defendant,  tbe 
er  me7  contaUi  detailed  avermeDta 
feiiHes  and  counteTelsims  to  such 
,  ahowing  the  solvenc;  at  the  re- 
lent at  the  time  alleged.  In  ra 
!  (D.  C.  1899)  99  Fed.  638,  3  Am. 
T.  Rep.  679.  The  defendant  may 
:  hi*  inaolvency  and  hia  willing- 
to  be  adjudged  a  bankmpt,  and 
It  case  it  ia  not  neceaaacy  to  aob- 
iate  the  varioaa  allesationa  of  the 
on,  bnt  an  adjudication  may  be 
at  once.  In  re  Cleary  (D.  O. 
I  179  Fed.  990,  24  Am.  Bankr. 
742;  Brinkley  r.  Smithwick  (D. 
103)  126  Fed.  680,  It  Am.  Bankr. 
500.  Where  the  anawer  admitted 
tbe  bankrupt  owed  debts  which  he 
unable  to  pa;,  and  tbat  he  had 
ferred  his  property  for  caah,  and 
ipplied  the  ptoceeda  in  payment  of 
of  hia  debta,  auch  answer  was 
to  constitute  an  admisaiou  that  he 
pre  fe  red  aome  of  his  creditors 
others,  which  couatituted  an  act 
nkruptcy.    Brinkley  y.  Smithwick, 

•  reipondent  may  plead  that  he  is 
pt  from  the  operation  of  tbe  bank- 
J  law.  as  being  witbiu  one  of  the 
ted  classes.  In  re  Taylor  (C.  C. 
KM)  102  Fed.  728,  4  Am.  Bankr. 
61S.  He  may  allege  that  the  pe- 
ls not  supported  by  the  requisite 
er  of  creditors,  or  that  tbey  have 
irovable  claims  amounting  to  the 
red  sum.  In  te  John  A.  Etheridge 
iture  Co.  (D.  G.  1899)  92  Fed. 
1  Am.  Bankr.  Rep.  112.  The 
1  list  of  creditors  required  to  ac- 
sny  the  answer,  in  case  exception 
len  to  the  sufficiency  of  the  num- 
of    petitioning    creditors,    should 

ich  creditor  appearing  on  it,  tbe 
of  tbe  debt,  when  it  is  due,  whetb- 
i«  due  by  note  or  account  or  some 
form  of  contract,  the  eonsidera- 
Iherefor,  whether  it  is  owed  joint- 
ith  another  be  partner  or  oth gr- 
and auch  full  particulars  as  will 
the  necessity  and  cost  ot  referring 
flse  to  ascertain  the  facts.  W.  A. 
&  Co.  v.  Bell  (D.  C.  1903)  124 
371,  10  Am.  Bankr.  Rep.  696. 
;  defendant  may  plead  such  facts 
ill  show  that  the  creditors  acting 
St  him  are  equitably  estopped  to 
■cute  the  petition.  Cummioa  Gro- 
;o.  T.  TaUey  (1911)  187  Fed.  507, 
:.  C.  A.  273,  26  Am.  Bankr,  Rep. 
The  answer  of  opposing  cred- 
in  involuntary  bankruptcy  foil 
en  admission  of  inability  to  pay 
get  up  that  the  proceedings  are 
'esult  of  fraud  snd  collusion  be- 
3  the  debtor  and  petitioning  cred- 
In  re  Cohn  (C.  G.  A.  1916)  227 
813.  In  involuntary  bankruptcy 
'Cding,  answer  alleging  tbat  pro- 
Dga  were  collusive,  to  defraud 
tors,  and  would  be  withdrawn,  and 


that  the  bankmptt,  whll«  Insolvent, 
had  booght  largely  of  new  stock,  held 
not  to  warrant  denial  of  adjudication. 
In  re  Cohn  (D.  C.  1915)  220  Fed.  966. 

Distinct  defenses  to  a  petition  in  in- 
voluntary bankruptcy  should  be  sep- 
arately pleaded.  In  re  Ouimette  (D. 
C.  ISTO)  Fed.  Gas.  No.  10.622. 

Where  the  allegations  In  a  proposed 
answer  which  stockholders  of  a  corpo- 
ration, defendant  in  bankruptcy,  sought 
leave  to  file,  were  not  specific  enough 
in  charging  fraud  against  the  directors, 
motion  to  make  more  specific  would 
have  been  proper.  Ogden  v.  Gilt  Edge 
ConsoL  Mine*  Co.  (C.  C,  A.  1915)  225 
Fed.   723. 

A  debtor  wbo  contests  a  proceeding 
tn  invoiuutary  bankruptcy  sgainBt  him. 
does  30  in  bia  own  behalf  and  not  in 
tbe  interest  of  his  creditors,  and  be  is 
at  liberty  to  withdraw  his  opposition 
at  any  time,  wben  done  in  good  faith, 
without  notice  to  his  creditors  or  their 
consent  In  re  Billing  (D.  C.  1906) 
145  Fed.  396,  17  Am.  Bankr.  Rep.  80. 

25.  _--  Demurrer^— In  view  of  new 
equity  rule  29  (ante,  f  1630),  abolish- 
ing demurrers,  a  demurrer  will  not  lie 
t<>  a  petition  in  involuntary  bankruptcy. 
In  re  Jones  (D.  C.  1913)  209  Fed.  717, 
Previously,  it  was  held  that  tbe  re- 
spondent might  both  demur  and  answer, 
where  each  pleading  applied  to  only 
part  of  the  petition,  but  if  both  demur- 
rer and  answer  attacked  the  petition 
fta  a  whole,  tbe  demurrer  wouM  be  re- 
garded aa  waived.  In  re  Cooper  Bros. 
(D.  C.  1908)  159  Fed.  056,  20  Am. 
Bankr.  Rep.  392.  But  the  sufficiency 
of  the  petition  could  not  be  tested  by 
demurrer  tn  •  collateral  matter,  such 
as  on  application  for  en  injunction  to 
restrain  tbe  defendant  from  disposing 
of  his  property  pending  the  bearing- 
Blackburn  V,  Stannard  (D.  C.  1842) 
Fed.  Cna.  No.  1,468.  Petitioning  cred- 
itors could  not  demur  to  the  defend- 
ant's '  answer,  but  must  aet  the  case 
down  for  heariog  on  the  petition  and 
answer  according  to  the  rulea  of  equity 
practice.  Goldman  v.  Smith  (D.  C. 
18US)  93  Fed.  182,  1  Am.  Bankr.  Rep. 
266,  Demurrer  was  not  the  proper 
method  of  denying  the  substantive  alle- 
gations of  the  petition,  such  as  those 
with  regard  to  the  business  or  occupa- 
tion of  the  defendant  or  tbe  commission 
of  acts  of  bankruptcy.  In  re  Excelsior 
Cafe  Co.  {D.  C.  1910)  176  Fed.  294. 
2S  Am.  Bankr.  Rep.  701;  Orem  v.  Har- 
ley  (D.  C.  1869)  3  N.  B.  R.  263,  Fed. 
Gas.  No  10,567.  Where,  after  the 
trial  and  dismissal  of  a  petition,  other 
creditors  file  a  petition  asking  leave  to 
revive  and  prosecute  the  petition,  tbe 
proper  method  of  objecting  is  not  by 
demurrer,  but  by  motion  to  strike  from 
the  files.  Neustadter  v.  Chicago  Dry 
Goods  Co.  (D.  C.  1899)  96  Fed.  830, 
8  Am.  Bankr.  Rep.  96. 

26.  Reptlcatlon^If  the  defend- 
ant answers  in  the  f'.rm  officially  pre- 
scribed, no  replication  on  tbe   part  of 
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the  petitioDiiig  creditor*  la  necesstry, 
since  it  ia  in  effect  a  plea  of  tbe  gen- 
etBliBaue.  In  re  Dunham  (D.  C.  186S) 
Fed.  Cas.  No.  4,143.  But  if  the  snawer 
allegea  new  matter,  there  must  be  a 
replicBtioii,  and  if  uoiie  ia  filed,  and  the 
case  ia  submitted  od  the  petition  and 
aDBwer,  tbe  aUegationa  of  the  aoawer 
maat  be  taken  aa  true.  Brinkle;  v. 
Smithwick  (D.  C.  1903)  126  Fed.  686, 
11  Am.  Banfer.  Eep.  BOO;  In  re  Taylor 
(C.  C.  A.  1900)  102  Fed.  728,  4  Am. 
Bankr.  Hep.  BIS. 

27.  —  Tim*  lor  pIsadlno^^The  de- 
feudant'a  ansner  or  pl^a  muat  be  Sled 
within  Sve  daya  after  tbe  return  day, 
or  within  such  further  time  a  a  tbe  :ourt 
may  allow.  Amendment  to  Bankruptcy 
Act  by  Act  Feb.  D,  1903.  32  Stat.  797. 
It  is  held  that  tbia  authorizes  the  judge 
to  receive  and  consider  a  meritorious 
pleading,  though  Gled  after  tbe  five  days, 
if  it  is  interposed  in  good  faith  and  not 
merely  for  purposes  of  delay.  In  re 
Cooper  Bros.  (D.  C.  1908)  159  Fed. 
9C6,  20  Am.  Bankr.  Rep.  392.  But  the 
time  to  plead  cannot  be  extended  by  an 
agreement  of  counsel,  without  leave  of 
the  court  and  without  the  consent  of 
tbe  other  creditors,  espedslly  in  a  caae 
where,  tbe  allegations  of  the  petition 
being  simple  and  edsily  answered,  tbe 
eourt  would  not  have  extended  the  time 
if  applied  to  for  that  purpose.  In  re 
Simonaon  (D.  O.  1809)  &2  Fed.  904.  1 
Am.  Bankr.  Rep.  197.  If  an  amended 
petition  ia  filed,  tbe  defendant  must  be 
allowed  a  reasonable  time  to  answer  itT 
and  if  it  cbarges  him  with  new  acts  of 
fraud  and  bankruptcy,  a  sin^e  day  li 
not  a  reasonable  time,  at  least  where 
the  defendant  la  not  In  the  district 
Lockman  v.  Lang  (1904)  132  Fed.  1,  65 
G.  O.  A.  621,  12  Am.  Bankr.  Rep.  407. 

Formal  amendments  to  an  answer  fil- 
ed by  a  creditor  to  a  petition  in  involun- 
tary bankruptcy  may  be  allowed  at  any 
time  before  adjudication.  In  re  Har- 
ris (D.  C.  1907)  15S  Fed.  216.  19 
Am.  Bankr.  Rep.  204. 

28.  Oefensss  and  grounds  of  opposl- 
tlon.--Want  of  Jurisdiction  Is  a  com- 
plete defense  to  a  petition  in  bankrupt- 
cy, and  jurisdictiDn  cannot  be  confer- 
red  by  tbe  consent  of  tbe  partica  or 
their  failure  to  object,  if  the  want  of  ft 
appears  on  the  face  of  tbe  plpadings. 
Hopkins  V.  Carpenter  (D.  C.  1878)  18 
N.  B.  E.  339.  Fed.  Cas.  No.  6.686;  Fo- 
garty  V.  Gerrity  (D.  C.  1870)  4  N.  B. 
R.  450.  Fed.  Caa.  No.  4.8fl5;  In  re  Lady 
Bryan  Min,  Co.  (C.  C.  1870)  4  N.  B. 
E.  304.  Fed,  Cas.  No.  7.978,  But  com- 
pare Allen  V.  Thompson  (D,  0.  1882)  10 
Fed.  116.  Tbe  respondent  may  allege 
and  show  tbat  the  person  bringing  the 
petition  is  not  a  creditor,  and  so  have 
the  petition  dismisBed.  In  re  Cornwall 
{C.  O.  1871)  Fed.  Cas.  No.  3,250-  Or 
if  the  petitioner  is  a  creditor,  the  de- 
fendant may  show  tbat  bis  debt  Is  not 
such  as  to  be  provable  iu  bankruptcy. 
Sigsby  V.  Willis  (D.  C.  1869)  Fed.  Cas. 
No.  12,849.    Or  ba  may  defend  on  th« 
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ground  that  the  petitioiuDg  credito 
do  not  own  debts  sufficient  in  amount 

entitle  tbem  to  maintain  the  pedtio 
In  re  Ouimette  (D.  C.  1870)  Fed  Ca 
No.  10,622;  In  re  Skelley  (D.  C.  187 
Fed.  Cas.  No.  12,921.  Or  he  may  she 
that  be  ia  a  farmer  or  a  wage-eame 
or.  if  a  corporation,  that  it  ia  with 
tbe  exempt  classes.  In  re  TayL 
(1900)  102  Fed.  728,  42  C.  C.  A.  1. 
Am.  Baiikr.  Rep.  515.  An  involunta 
bankruptcy  proceeding  is  not  void  b 
cause  facts  a  how  that  the  petition  e 
are  estopped  from  taking  advantage 
the  act  of  bankruptcy  relied  on.  In 
Bolognesi  (1915)  223  Fed.  771,  139  ' 
C.  A.  351. 

If  tbe  act  of  bankruptcy  charged 
a  fraudulent  conveyance  or  concealme: 
of  property,  it  is  a  complete  defen: 
tbat  the  respondent  ia  advent  at  t1 
time  of  tbe  filing  of  tbe  petit  io 
George  M.  West  Co.  y.  Lea  (1899)  1' 
C.  S.  590,  IS  Snp.  Ct  836.  43  L.  E 
1098.  But  solvency  la  no  defense  to 
petition  charging  the  fifth  act  of  ban 
ruptcy.  In  re  Buasell  Wheel  &  Fou 
dry  Co,  (D.  O,  1915)  222  Fed.  660. 

The  peraonal  disability  of  the  defen 
ant  may  constitute  an  available  deteni 
as  In  case  of  insanity,  infancy,  or  cove 
ture.  In  re  Kebler  (D.  0.  1907)  II 
Fed.  235.  IS  Am.  Bankr.  Ecp.  696;  : 
re  Ward  (D.  O.  1908)  161  Fed.  755.  : 
Am.  Bankr.  Rep.  482. 

An  adjudication  of  bankruptcy  du 
entered  on  the  voluntary  petition  of  tl 
debtor,  being  personally  within  the  J 
riEdietion  of  the  court,  the  petition  b 
ing  signed  and  verified  by  the  ban 
Tupt  in  person,  will  not  be  set  aside  i 
motion  of  a  creditor  because  tbe  attc 
Dey  who  appeared  for  the  bankrupt  hi 
not  been  admitted  to  practice  in  tl 
federal  courts  of  the  district,  as  sui 
an  irregularity  doea  not  affect  the  i 
risdiction  of  tbe  court.  In  re  Kin 
(D,  C.  1900)  98  Fed.  867,  3  Am.  Bank 
~  ;p.  546. 
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of  tender  be  B  defense  to  a  petition 
involuntary  b an k ruptcy <  In  re  Ou 
mette  (D.  C,  1870)  Fed.  Caa.  No.  IC 
622;  In  re  WiUiama  {D.  C.  1863)  Fe 
Cas.  No.  17.703.  But  payments  mai 
to  petitioning  creditors,  after  the  filii 
of  tbe  petition  and  before  trial  or  hea 
ing  thereon,  are  material  facts  on  sui 
trial,  and  if  such  payments  are  shov 
to  an  amount  auSdent  to  reduce  tl 
indebtedneas  of  the  alleged  bankru] 
below  tbe  minimum  prescribed  by  tl 
act.  the  court  loaea  juriadiction  to  ai 
judge  the  debtor  a  bankrupt;  and  tl 
receipt  of  such  payments  by  tbe  pel 
tioning  creditora  muat  be  conaidered 
waiver  of  the  alleged  act  of  bnnkruptc 
In  re  SkeUey  (D.  C.  1871)  Fed.  Ca 
No,  12.821;  In  re  Merkle  (D.  C.  187 
Fed.  Cas.  No.  9,458.  And  where  tl 
only  debt  on  which  on  adjudication  mi 
be  entered  is  that  of  the  petitioner,  tl 
bankrupt  may  have  the  petition  diamis 
«d  on  itM  payment  wltli  coats.    In  i 
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ban  (D.  a  1873)  8  N.  B.  H.  SS3, 
Ca«.  No.  12.738. 

lere  the  essential  facta  alleced  in 
nkraptcy  petition  nere  admitted, 
s  no  antrwer  to  the  creditors'  right 
I  adjQdicatlon  that  after  tbe  pett- 
wsB  filed  (oredoaure  on  the  banh- 
B  propertj  wbb  be^a,  aud  that 
alue  of  the  property  was  leaa  than 
lien.  Vnlcan  Sheet  Metal  Co.  t. 
h  Platte  Valley  Irr.  Co.  (0.  a 
115)  220  Fed.  106. 
ia  not  a  defeuae  to  a  petitloo  in 
rnptcy  tliat  an  Inaolvent  corpora- 

afthT  admitting  ita  inability  to 
Lta  debta  and  ita  willingneBB  to  be 
Iged  a  baakropt,  requested  certain 
1  creditors  to  file  an  ioToluntary  pe- 
1  agsinat  it  In  re  Duplex  Itadia- 
V  {D.  C.  1906)  142  Fed.  906,  15 
Bankr.  Rep.  324.  An  agreement 
ithdraw  opposition  to  bankruptcy 
iedinga,  and  to  consent  and  sub- 
to  an'  adjudication,  is  not  In  fraud 
e  act.  Sanford  v.  Huzford  (18TS) 
lioh.  313,  20  Am.  Sep.  647;    Firat 

Bank  v.  Wyoming  Valley  Ice  Co. 
C.  1905)  136  Fed.  466.  14  Am. 
a.  Rep.  44a     It  is  not  a  defense 

bankrupt<7  proceeding  against  a 
irr^bip.  on  petition  of  one  of  ita 
bers,  that  the  firm  is  without  aa- 

hBTing  transferred  all  its  property 
1  assignee  for  the  benefit  of  credi- 
more  then  four  months  before  the 
;  of  the  petition.  In  re  J.  M.  Ce- 
•  A  Co.  (D.  C.  1908)  161  Fed.  44B, 
m.  Bankr.  Bep.  469. 
editort  of  alleged  bankrupts  held 
entitled  to  oppose  adjadicstion  on 
nds  ttiat  bankrupta  were  solvent, 
!  preparing  to  conceal  their  BBsets, 
lat  false  daima  would  be  pre  sen  ted. 
B  Cohn  (D.  C.  1915)  220  Fed,  954 

—  Mallclaua  or  vsxatiaus  no- 
.  af  erariltars^-In  some  casea  under 
Mrt  of  1887  It  waa  thought  that,  if 
court  is  satisfied  that  the  petition 
inkmptcy  ia  not  presented  in  good 
I,  but  for  ainister.  Teiatious,  or  op- 
sive  purpoaea,  it  has  power  to  dis- 

tbe  proceedings,  as  where  one 
iber  of  a  firm  takes  this  method  of 
ng  and  harassing  bia  partner.  In 
[amlin  (D.  C.  1877)  Fed.  Cas.  No. 
i.  But  other  cases  stand  upon  the 
t  rule  that  if  an  act  of  bankruptcy 
10WD  to  have  been  committed,  and 
vrisdictional  requisites  are  present, 
iitjudicatlon  must  follow  as  a  mat- 
ot  course,  and  tbe  reasons  or  mo- 
I  which  ma;  have  insligHted  the 
eeding  are  entirely  immaterial.  In 
imonson  (D.  0,  1899)  92  Fed.  904, 
a.  Bankr.  Rep.  197;  In  re  Bininger 
C.  1870)  Fed.  Cas.  No.  1.420;  In 
)uncan  (D.  0.  1876)  Fed.  Caa.  No. 
1. 

here  there  is  ground  to  donbt  the 
i  fslth  of  the  petitioning  creditors. 
0  suBpect  that  tbey  are  speculating 
■ima  against  the  bankrupt  with  the 
K;tBtion  of  realiiing  more  by  means 
roceedings  in  bankruptcy  than  un- 
a  receiverslup  managed  by  a  state 


court,  the  court  should  be  alow  to  lend 
Its  aid.  and  ia  Justified  in  resolving  all 
doubtful  questions  both  of  tact  and 
law  against  tbe  petitioners.  Lowenstein 
V.  Henry  McShane  Mfg.  Co.  (D.  0. 
1004)  130  Fed.  1007,  12  Am.  Bankr. 
Bep,  601. 

Proceedings  to  pnt  a  debtor  into 
bankruptcy  should  never  be  resorted  to 
as  proceedings  in  terrorem  to  collect  a 
debt;  and  if  sncb  action  is  takeo  by  tbe 
creditor  maliciously  and  without  prob- 
able cauae,  and  the  petition  is  dismiss- 
ed, the  debtor  ia  entitled  to  recover,  in 
an  action  for  that  purpose,  the  demnges 
he  has  sustained  by  the  unlawful  at- 
tempt to  throw  him  into  bankruptcy. 
Bonneborn  v.  Stewart  (C.  O.  1875)  Fed. 
Gas.  No.  13,176. 

30.  Burden  of  proof  and  avldanoa.^ 
The  creditors  filing  a  petition  in  invol- 
untary bankmptcy  are  charged  with  the 
burden  of  proving  all  tbe  facts  neces- 
sary to  warrant  an  adjudication,  in  ao 
far  as  the  same  ere  contested  or  not 
admitted  by  tbe  alleged  bankrupt,  not 
beyond  a  reasonable  doubt,  but  by  a 
fair  preponderance  of  the  evidence.  In 
re  Rome  Planing  Mill  (D.  C.  1899)  »6 
Fed.  812,  3  Am.  Bankr.  Bep.  123;  In 
re  Rogers  MUUng  Co.  (D.  0.  1000}  102 
Fed.  687.  4  Am.  Bankr.  Bep.  640;  In 
re  Oregon  Bulletin  Printiog  ft  Pub.  Co. 
(D.  C.  1876)  13  N.  B.  B.  503.  Fed.  Caa. 
No.  10,659;  In  re  Scndder  (D.  C.  1843) 
Fed.  Cas.  No.  12,663;  Brock  t.  Hop- 
pock  (D.  C.  1873)  2  N.  B.  B.  7,  Fed. 
Cas.  No.  1.912.  Compare  In  re  Price 
(D.  C.  1873)  8  N.  B,  R.  614,  Fed.  Cas, 
No.  11,411.  They  must  show  tbe  jnris- 
dictional  facts  as  to  the  debtor's  resi- 
dence or  maintaining  his  principal  place 
of  business  within  the  district  for  the 
requisite  length  of  time,  although,  in 
tbe  case  of  a  voluntary  petition.  If  tbe 
facta  are  ambiguous,  it  ia  tbe  petition- 
er who  must  satisfy  the  court  on  this 
point.  In  re  Waxelbanm  (D.  C.  1890) 
07  Fed.  562,  3  Am.  Bankr.  Bep.  267. 
Where  an  involuntary  bankruptcy  peti- 
tion was  filed  in  New  York  against  a 
MiFBOuri  corporation  organised  under 
Rev.  St  Mo.  1009,  |  3036,  tbe  burden 
was  on  petitioning  creditors  to  prove 
that  the  corporation's  principal  place 
of  buainesa  was  in  New  Tork.  Evi- 
dence that  certain  of  tbe  officers  of  a 
Missonri  corporation  lived  in  New 
York,  that  they  held  two  directors' 
meetings  there,  end  that  certain  letters 
written  by  Its  officers  were  "beaded" 
there,  did  not  show  that  its  priudpal 
place  of  business  was  in  New  Tork  so 
as  to  confer  bankruptcy  jurisdiction  on 
the  federal  courts  sitting  in  that  state. 
In  re  Tennessee  Const.  Go.  (1914)  213 
Fed.  33,  129  C.  C.  A,  627,  affirming  de- 
cree (D.  C.  1913)   207  Fed.  203. 

U  tbe  answer  filed  on  behalf  of  tbe 
bankrupt  b;  bia  guardian  or  committee 
alleges  his  insanity  at  the  time  the  al- 
leged act  of  bankruptcy  waa  committed, 
the  burden  Is  on  tbe  petitioning  credt- 
tort  to  show  that  tbe  act  waa  done 
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dDrisg  A  lodd  tnterral.  In  re  Eehler 
(IMS)  169  Fed.  55.  86  C.  O.  A.  245,  19 
Am.  Batjkr.  Bep.  513.  Tbey  must  also 
prove  affirmatively,  b;  a  preponderance 
of  evidence,  that  the  person  or  corpora- 
tion proceeded  against  is  not  within  one 
of  the  classee  apecificall;  exempted 
from  the  operation  of  the  baakruptc; 
act.  Walker  Roofing  &,  Heating  Co.  v. 
Merchant  &  EvaoB  Co.  (1909)  173  Fed. 
771,  97  O.  C.  A.  495,  23  Am.  Bankr. 
Eep.  185;  Id  re  BndsoD  River  Electric 
Power  Co.  (D.  C.  1900)  1T3  Fed.  934, 
23  Am.  Bankr.  Rep.  101;  Pbilpot  y. 
O'Brion  (1903)  126  Fed.  167.  61  C.  0. 
A.  Ill,  11  Am.  Bankr.  Sep.  205;  In  re 
Pilger  (D.  C,  1902)  118  Fed.  206,  9 
Am.  Bankr.  Rep.  244;  In  re  Lake  Jack- 
sou  Sugar  Go.  <D.  G.  1904)  120  Fed. 
640;  U.  S.  V.  Freed  (C.  C.  1910)  179 
Fed.  236,  25  Am.  Bankr.  Rep.  89;  In 
re  Leland  (D.  G.  1910)  185  Fed.  830, 
25  Am.  Bankr.  Rep.  209;  American 
Agricultoral  Chemical  Go.  v.  Brinkley 
(C.  C.  A.  1912)  194  Fed.  411.  27  Am. 
Bankr.  Rep.  438;  Counts  v.  Columbus 
Buggy  Co.  (C.  G.  A.  1913)  210  Fed. 
748.  Likewise  the  burden  is  on  them, 
if  the  point  is  disputed,  to  show  that 
the;  have  provable  claims  against  the 
defeodaut,  and  that  the  same  are  suf- 
ficient in  amount  to  support  the  peti- 
tion. In  re  Grafts -Riordon  Shoe  Co. 
(D.  C.  1010)  185  Fed.  931.  20  Am. 
Bankr.  Rep.  449;  In  re  Morgan  &  WU- 
Uams  (D.  C.  1911)  184  Fed.  038,  25 
Am.  Bankr.  Rep.  861;  In  re  Borelli  A 
CaUaban  (D.  C.  1906)  142  Fed.  296.  16 
Am.  Bankr.  Rep.  115;  In  re  Ferguson 
(D.  C.  1904)  127  Fed.  407,  11  Am. 
Bankr.  Rep.  371;  In  re  Lewis  F.  Perry 
&  Whitney  Co.  (D.  0.  1900)  172  Fed. 
745,  22  Am,  Bankr.  Rep.  772;  Ex  par- 
te Foster  (C.  C.  1842)  Fed.  Cas.  No. 
4.959.  If  the  debtor  admits  the  ex- 
istence of  his  promiBBor;  note  in  the 
hands  of  a  creditor,  but  alleges  that  it 
is  invalid  because  given  in  a  gambling 
transBction,  he  must  assume  the  bur- 
den of  proving  his  contention.  Hill  v. 
Levy  (D.  C.  1809)  98  Fed,  M,  3  Am. 
Bankr.  Rep.  374. 

If  the  proceeding  is  against  persons 
alleged  to  constitute  a  partnership,  the 
burden  of  proving  the  partnersbip  is 
on  the  creditors.  Jones  v.  Bumham. 
WlUUma  &  Co.  (1905)  138  Fed.  086. 
71  C.  C.  A.  240.  15  Am.  Bankr.  Bep. 
85;  Lott  V.  TouDg  (1001)  100  Fed.  708, 
48  C.  G.  A.  654.  6  Am.  Bankr.  Rep. 
436.  In  bankruptcy  proceedings  against 
a  firm,  the  bankruptcy  court  has  juris- 
diction to  Inquire  and  determine  wheth- 
er an  alleged  secret  partner  is  or  is  not 
a  member  of  the  firm,  and,  if  he  ia, 
whether  he  Is  solvent.  In  re  Samuels 
(C.  C,  A.  1914)  215  Fed.  845.  In 
bankruptcy  proceedings  against  a  part- 
nership, the  court  had  no  concern  with 
an  alleged  issue  of  fraud  by  which  a 
partner  had  been  induced  to  enter  the 
firm.  In  re  Mitchell  &  Co.  (D.  O. 
1914)  211  Fed.  778. 

The   creditors  must  also  assums  tho 
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burden  of  proviug  the  ronuniasion  of 
act  of  bankruptcy.  This  is  ahsolut 
essential,  and  there  can  be  no  adjudli 
tion  until  the  fact  is  satisfactorily  pn 
ed  or  admitted.  In  re  Borne  Plan] 
Mill  (D.  C.  18.99)  96  Fed.  812,  3  A 
Baukr.  Rep.  123;  In  re  Brown  (D, 
1877)  15  N.  B.  R.  416,  Fed.  Cas.  1 
1,981;  In  re  Safe-Deposit  &  Sav.  In 
(D.  C.  1872)  7  N.  B.  B.  392,  Fed.  C 
No.  12,211;  Lennox  v.  AUeu-Leue  I 
(1908)  167  Fed.  114.  02  G.  G.  A.  5 
21  Am.  Bankr.  Rep.  648;  In  re  Bill 
(D.  C.  1006)  145  Fed.  305,  17  i 
Bankr.  Rep.  80;  Jones  v.  Coates  (101 
106  Fed.  830.  110  C.  G.  A.  422,  28  i 
Bankr.  Rep.  249.  An  answer  of  an 
leged  bankrupt  to  an  involuntary  bai 
ruptcy  petition  admitting  his  insolve: 
and  praying  that  he  he  adjudged 
bankrupt  for  the  protection  of  all 
creditors,  that  they  might  all  be  tre 
ed  alike,  held  not  in  effect  a  volunt 
petition,  so  as  to  relieve  the  credit 
from  the  burden  of  proving  an  act 
bankruptcy.  In  re  Condon  (1913)  '. 
Fed.  800,  126  C.  C.  A.  524.  affirm 
judgment  (D.  C.  1912)  lOS  Fed.  9 
But  if  two  distinct  matters  are  alle; 
conjunctively,  each  of  which  constitu 
an  act  of  bankruptcy  sufficient  to  w 
rant  an  adjudication,  it  is  enough  if 
tber  of  tbem  be  satisfactorily  prov 
In  re  Drummond  (D.  G.  1873)  1  N. 
R.  231,  Fed.  Cas.  No.  4.093.  1 
creditors  cannot  trsvel  ontside  tl: 
petition,  and  they  will  not  be  pern 
ted  to  adduce  evidence  of  acts  of  bai 
ruptcy  not  therein  alleged.  In  re  Syl 
(D.  C.  1870)  Fed.  Cas.  No.  IS.T 
Ex  parte  Potts  (D.  C.  1842)  Fed.  C 
No.  11.344;  Ex  parte  Sbouse  |D. 
1842)   Fed.  Gas.  No.  12.815. 

Where  a  fraudulent  transfer  of  pri 
erty  is  charged  as  an  act  of  hankrupl 
great  latitude  in  the  admission  of  e 
dence  should  he  aUowed  on  the  tr 
and  all  the  circumstances  fairly  e 
nected  with  the  transaction  may 
shovTD.  In  re  Luber  (D.  C.  1007)  : 
Fed.  492.  18  Am.  Bankr.  Rep.  476. 

The  declarations,  admissions,  end  1 
ters  of  the  respondent  may  be  admit 
as  evidence  against  him.  In  re  Ha 
(D.  C.  1875)  Fed.  Cas.  No.  6,2 
Where  the  only  proof  of  an  act 
bankruptcy  given  by  the  creditors  ii 
statement  of  the  bankrupt,  such  sta 
ment  must  he  accepted,  in  its  entire 
as  true,  and  if  it  admits  a  transact, 
which  would  constitute  an  act  of  bai 
ruptcy  if  not  explained,  but  also 
eludes  an  explanation,  the  latter  as  % 
as  the  former  part  of  the  statemi 
must  be  taken  as  true.  In  re  Frank 
(D.  C.  1875)  Fed.  Caa  No.  5,053.  1 
bankrupt's  own  testimony  may  be  ci 
tradicted  and  impeached,  but  the  nno 
rohorated  testimony  of  a  single  witn< 
to  a  declaration  stated  to  have  l» 
made  by  the  bankrupt  will  not  prev 
as  against  his  positive  denial  suppon 
by  other  witnesses.    In  re  Fost«r  I 
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03)  126  Ted.  1014,  11  Am.  Banhr. 
131. 

lere  the  act  of  bankruptcy  alleged 
e  appointment  of  a  receiver  be- 
•  ot  ^Bolrency,  the  record  of  tbe 
.  which  appointed  the  receiver  te 
isible  to  show  the  fact  and  the 
in.  Blue  Mountain  Iron  Sc  Steel 
■.  Portner  (1904)  131  Fed.  57.  W 
A.  295.  12  Am.  Bankr.  Bep.  559. 
the  redtala  of  the  record  cannot 
ntradicted  by  evidence  aliunde.  In 
iward  EUaworth  Co,  (D.  O.  1909) 
''ed.  699,  23  Am.  Bankr.  Rep.  284. 
'e  the  decree  of  the  cooTt  appoint- 
rec elver  is  ailent  as  to  the  rea- 
FoT  the  appoiotmeQt,  papers  may 
insulted  or  evidence  aliunde  pro- 
I  in  involuntary  bankruptcy  pro- 
ngs to  determine  the  reason  for 
ippointnient  In  re  Mu1r  (D.  O. 
I  212  Fed.  495.  Evidence  that 
in  of  a  corpora tion' a  ageDts  and 
innael  procured  o  creditor  to  file 

for  the  appointment  of  receivers 
not  to  show  that  the  corporation 
litted  an  act  of  bankruplpy  by  pro- 
E  such  appointment,  in  the  absence 
idence  that  the  agents  and  counsel 

authorized  so  to  do  by  the  direc- 
■cting  as  a  board  or  that  their 
were   ratified  by  the  atockholderti 

foil  knowledge.  In  re  Wm.  S. 
r  &  Co.  (C.  C.  A.  1913)  207  Fed. 

ere  a  bDI  for  the  appointment  of 
eiver,  though  nominally  by  a  cred- 
was  actually  filed  by  the   debtor, 

coart  in  subsequent  bankruptcy 
edinga  egeinst  the  debtor  can  look 
id  the  allegations  of  solvency  con- 
]  in  the  bill  and  answer  in  order 
ttermine  whether  the  debtor  was 
'ent.  In  re  Muir  (D.  C.  1914)  212 
405.  Where  tbe  act  of  baokrupt- 
eged  is  that  because  of  insolvency 
^tver  was  put  in  charge  of  tbe 
r'a  property,  tbe  issue  U  not  di- 
■  that  of  insolvency,  btit  whether 
receiver  was  appointed  on  that 
.d.    In  re  Maplecroft  Mills  (D.  0. 

218  Fed.  659. 
ere  a  bankrupt  intended  to  make, 
□  fact  executed,  a  general  assign- 
for  the  benefit  of  creditors  In  the 

form,  and  the  Bssignee,  by  send- 
lotice  of  a  meetiag  of  creditors, 
ig  that   the  assignment   bad  been 

to  him,  and  by  other  acts,  ac- 
ledged  and  ratified  bis  appoint- 
thereunder,  such  facts  were  Buf- 
t  to  establish  a  general  assignment 
creditors,  constitoting  an  act  of 
ruptcy,  though  the  original  assign- 
was  lost,  and  the  evidence  failed 
low  with  certainty  the  form  in 
I  it  was  signed.  Griffin  v.  Dutton 
i)  165  Fed.  626,  91  C.  C.  A.  614, 
m.  Bankr.  Rep,  449. 
irsnster,  removal,  or  concealment 
operty.  Id  order  to  constitute  an 
f  bankruptcy,  must  have  been  ef- 
1  "with  intent"   to  hinder  or   de- 

creditots,  or  "with  intent"  to 
a  preference,  as  the  case  ma;  be. 


To  make  out  a  case  for  adJudlcatioD, 
therefore,  it  is  necessary  for  the  peti- 
tioning creditors  to  ahow  not  only  the 
fact  of  transfer,  concealment,  etc.,  but 
also  the  intent  of  the  debtor  with  ref- 
erence to  defrauding  creditors  or  giv- 
ing a  preference.  Cribben  &  Sexton 
Co.  V.  North  End  House  Furnishing  Co. 
(1915)  222  Fed.  830,  138  C.  C.  A.  266; 
Clark  V.  Henne  &  Meyer  (1904)  127 
Fed.  2SS,  62  C.  C.  A.  172,  11  Am. 
Rankr.  Rep.  583;  Cnnningbam  v.  Cady 
(D.  C.  1876)  13  N.  B.  R.  625.  Fed. 
Caa.  No.  3,480;  Id  re  King  (D.  0. 
1874)  10  N.  B,  R.  103,  Fed.  Cas.  No. 
7,783.  This  need  not  be,  and  ordinarily 
cannot  be,  established  by  direct  testi- 
mony. But  his  conduct,  actions,  finan- 
cial sitoatioti,  and  the  method  of  deal- 
ing adopted  by  him  on  a  particular  oc- 
casion may  be  shown,  and  such  an  in- 
tent inferred  therefrom,  provided  a 
careful  examination  of  all  the  details 
warrants  such  an  inference.  Strauss  v. 
AbrahnmB  (C.  C.  1887)  32  Fed.  310. 
■Where  the  actual  and  necessary  result 
at  a  payment  or  transfer  of  property 
is  to  give  a  preference  to  a  partictilar 
creditor,  a  showing  of  this  fact  raises 
a  presumption  that  a  preference  was 
intended  by  the  debtor  and  casts  upon 
him  the  burden  of  exculpating  himself. 
In  re  Rome  Planing  Mill  Co.  (D.  0. 
1899)  96  Fed.  812,  3  Am.  Bankr.  Rep. 
123;  In  re  Bloch  (1901)  109  Fed.  790, 
48  C.  C.  A.  660,  8  Am.  Bankr.  Rep. 
300;  In  re  Gilbert  (D.  0.  1902)  112 
Fed,  951,  8  Am.  Bankr.  Rep.  101. 

Where  the  actual  and  necessary  re- 
sult of  a  conveyance  or  mortgage  is  to 
hinder  or  delay  creditors  or  to  put 
property  out  of  their  reach,  a  traudb- 
lent  intent  on  the  part  of  the  delitor 
will  be  presumed,  and  he  must  assume 
tbe  burden  of  proving  his  good  faith. 
Lansing  Boiler  &  Engine  Works  v.  Jos- 
eph T.  Ryerson  ft  Son  (1904)  128  Fed. 
701,  63  C.  O.  A.  253,  11  Am,  Bankr. 
Rep.  658.  This  presumption  ie  rebut- 
table by  the  defendant,  and  he  may  in- 
trodnce  evidence  explaining  the  trans- 
action and  negativing  the  alleged  fraud- 
ulent intention.  Lansing  Boiler  &  En- 
gine Works  V.  Joseph  T.  Ryerson  ft 
Son  (1904)  128  Fed.  701,  63  C.  C,  A. 
253,  11  Am.  Bankr,  Rep.  558;  Ei 
parte  Potts  (D.  C.  J842)  Fed.  Cas.  No. 
11,344.  This  may  be  done  by  showing 
that  he  was  ignorant  of  his  insolvency, 
and  that  his  affairs  were  in  such  condi- 
tion that  he  could  reasonably  expect  to 
pay  all  his  debts  in  full.  In  re  Rome 
Planing  Mill  (D.  C.  1899)  96  Fed.  812, 
3  Am.  Bankr.  Rep.  123;  In  re  Fang- 
born  (D.  C.  1910)  185  Fed.  673.  26 
Am.  Bankr.  Rep,  40;  In  re  Bloch 
(1901)  109  Fed.  790.  48  C.  0.  A.  650. 
6  Am.  Bankr.  Bep.  300;  Wager  v.  Hall 
(1872)  16  Wail.  584.  21  L.  Ed.  504; 
Toof  V.  Martin  (1871)  13  Wall.  40,  20 
li.  Ed.  481;  Macon  Grocery  Co.  v. 
Beach  (D.  C.  1907)  156  Fed.  1009.  IB 
Am.  Bankr.  Rep.  558. 

Where  an  involuntary  bankruptcy 
petition  is  based  on  an  alleged  prefer- 
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endal  trauifer  within  section  9587, 
ante,  the  burden  of  proving  inaolveocy 
1b  od  the  petitioning  cieditors,  provid- 
ed the  bankrupt  appears  and  produces 
his  books.  In  re  Electron  Chemical  Co. 
(D.  C.  1913)  208  Fed.  954. 

The  presumption  of  a  fraudulent  oc 
preferential  intention  is  not  of  great 
strength  where  the  transfer  involved  a 
comparatively  small  part  of  the  debt- 
or's property.  In  re  Gilbert  (D.  0, 
1902)  112  Fed.  951,  8  Am.  Banfcr.  Rep. 
101.  Although  the  debtor  was  certain- 
1;  insolvent,  the  fact  that  be  paid  a 
sum  of  less  than  three  dollars  In  settle- 
ment of  a  current  store  bill  in  the  usual 
course  of  such  dealings,  where  hi«  total 
indebtedness  amounted  to  thirteen  thou- 
sand dollars,  cannot  raise  a  presump- 
tion of  an  intent  to  give  a  preference, 
■8  agaiDSC  bis  own  testimony  that  the 
payment  was  not  made  with  any  such 
intention.  Macon  Grocery  Go.  t. 
Beach  (D.  C,  1907)  156  Fed.  1009,  19 
Am.  Bankr.  Rep.  658. 

A  court  of  bankruptcy  aa  a  court  of 
equity  has  power  to  appoint  a  special 
master  to  take  evidence,  and  these  spe- 
cial masters  may  be  standint  masters 
in  chancery,  or  appointed  pro  hac  vice 
in  particular  cases.  U.  S.  v.  Coyle  (D. 
C.  1916)  229  Fed.  26B, 

31.  Dlaoonlinmnce  and  disnlssal  vf 
prooaedlags.— It  is  the  duty  of  the  court 
to  dismiss  the  proceedings  when  it  ap- 
pears that  there  is  a  want  of  jurisdic- 
tion over  the  person  of  the  defendant 
In  re  Waielbaum  (D.  O.  1899)  98  Fed. 
589,  S  Am.  Bankr.  Hep.  392.  See  In 
re  Tully  (D.  C.  1907)  166  Fed.  634,  19 
Am.  Bankr.  Kep.  604.  Or  a  want  of 
BufBcient  petitioning  creditors.  Cum- 
mins Grocer  Co.  v.  Talley  (1911)  187 
Fed.  507,  109  C,  C.  A.  273,  26  Am. 
Bankr,  Rep.  484;  In  re  Tribelhom 
(1905)  137  Fed.  3,  69  0,  C.  A.  601,  14 
Am.  Bankr.  Rep.  491.  Or  where,  the 
case  being  snbmitted  on  the  petition 
and  answer,  and  the  averments  of  the 
answer  being  theri^fore  taken  as  tme, 
it  sufficiently  negatives  the  commission 
of  an  act  of  bankruptcy.  In  re  Doddy 
Jourdan  &  Co.  (D.  C.  1904)  127  Fed. 
771,  11  Am.  Bankr.  Rep.  344. 

If,  after  the  Institution  of  involuntary 
proceedings,  the  debtor  files  his  own 
voluntary  petition,  and  all  the  creditors, 
including  the  first  petitioners,  come  in 
and  prove  their  claims,  under  the  last 
petition,  this  must  be  taken  as  a  waiv- 
er of  the  involuntary  petition,  and  It 
should  be  dismiaaed.  In  re  Nouunan  & 
Orr  (1871)  1  Utah,  44.  But  see  In  re 
Wajelbanm  (D.  C.  1899)  98  Fed.  589, 
3  Am.  Bankr.  Rep.  392.  Where  an  al- 
leged bankrupt  resists  an  Involuntary 
proceeding,  a  judgment  of  dismissal  la 
not  res  judicata  nor  a  bar  to  a  subse- 
guent  voluntary  proceeding.  It  is  only 
where  creditors,  through  a  bankrupt's 
trustee,  might  not  be  able  to  recover 
property  and .  avoid  preferences,  that 
the  court  will  suspend  proceedings  un- 
der a  voluntary  petition,  or  let  them 
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aside  in  order  Oiat  a  pending  tavoli 
tary  proceeding  may  be  expedited, 
re   Lacbenmaier    (1913)   203   Fed.   ! 
121  C.  C  A.  868,  29  Am.  Bankr.  R< 
325. 

It  Is  In  the  discretion  of  the  coo 
though  perhaps  not  its  imperative  dn 
to  dismiss  a  petition  in  voluntary  bai 
mptcy  which  schedules  no  debta  whl 
would  be  barred  by  a  discharge.  In 
Shepardson  (D.  C.  1915J  220  Fed.  If 
In  re  Colaluca  (D.  G.  1904)  133  Fi 
255,  13  Am.  Bankr.  Rep.  292. 
where  the  petitionsr's  only  purpose 
to  try  again  for  a  discharge  from  t 
same  debts  which  were  listed  in  pre 
ous  proceedings,  wherein  he  failed 
apply  for  a  discharge  or  in  which  a  d 
charge  was  denied.  Kunti  v.  You 
(1904)  131  Fed.  719,  65  C.  C.  A,  4' 
12  Am.  Bankr.  Rep.  506;  In  re  El 
(D.  C.  19(n)  157  Fed.  935,  19  A 
Bankr.  Bep.  734.  But  it  Is  not  grou 
for  dismiaaing  a  petition  in  Involunti 
bankruptcy  that  the  petitioning  en 
itor,  since  filing  the  petition,  has  I 
gun  a  suit  at  law  against  tlie  bar 
rupt  and  prosecuted  It  to  Judgme 
Van  Kleeck  v.  Thurber  <D.  a  184 
Fed.  Gas.  No.  16.861. 

It  is  in  the  discretion  of  the  court 
dismiss  a  petition  in  involuntary  bar 
ruptcy  for  want  of  prosecution.  In 
Levi  ft  Klauber  (19CB)  142  Fed.  91 
74  C.  O.  A.  132.  16  Am.  Bankr.  Ri 
294;  In  re  Camden  Boiling  MiU  ( 
(D.  C.  1869)  8  N.  B.  E.  590,  Fed.  Ci 
No.  2,838. 

A  voluntary  bankruptcy  proceed! 
may  not  be  dismissed  on  motion  of  t 
bankrupt  after  adjudication  by  const 
of  all  parties.  In  re  McEee  (D. 
1914)  214  Fed.  885. 

The  mere  fact  that  a  corporation  i 
judged  a  bankrupt  may  be  able  to  p 
its  creditors  in  full  is  not  ground  1 
dismissing  the  proceedings,  although 
attempt  has  been  made  by  one  credit 
to  use  the  bankruptcy  court  in  an  L 
proper  way.  In  re  Jamaica  Slate  Rix 
Ing  &  Supply  Co.  (D.  0.  1912)  1 
Fed.  240,  28  Am.  Bankr.  Rep.  763. 

Where  an  alleged  bankrupt  resists 
involuntary  proceeding,  a  judgment 
dismissal  is  not  res  Judicata,  nor  a  b 
to  a  subsequent  voluntary  proceedii 
In  re  Lachenmaier  (1913)  203  Fed.  ] 
121  a  G.  A.  868. 

32.  —  By  osnaent  or  agrvemtnt 
parties. — A  petition  may  be  diamisi 
upon  the  consent  or  agreement  of  I 
parties  concerned,  but  the  court  ml 
be  a  party  to  tbe  agreement,  and 
discontinuance  by  consent  can  only 
obtained  upon  an  order  of  the  coi 
upon  a  special  application.  In  re  E 
cbanan  (G.  G.  1874)  10  N.  B.  R.  1 
Fed.  Gas.  No.  2,073.  A  bankmpl 
court  will  not  set  aside  a  sdpulati 
discontinuing  the  bankruptcy  procet 
inga  given  upon  a  release  procured 
fraud,  until  relief  la  sought  in  a  coi 
liaving  jurisdiction  to  set  aside  the  i 
leajM  for  fraud  or  to  award  damag 
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Bieler  (D.  0.  1873)  7  N.  B.  R. 
Fed.  Cas.  No.  1,394.  Where  pro- 
igB  before  the  releiee  on  an  iU' 
tary  petition  warrant  an  inference 
the  failure  of  pedtioners  to  pro- 
an;  proof  may  be  pursuant  to  aji 
ment  amount iog  to  "coneent  9t 
'■"  to  a  dismissal,  the  que s don 
1   be  inTestigaCed  by  tbe   referee. 

Chalfen   (D.   C.  lOlS)    223  Fed. 

Application  for  leave  to  discon- 
or  diemiss  by  consent  of  parCiei 

be  made  before  an  sdjudicatioD 
aiaed;  after  tbat.lt  ia  too  late  to 

with  the  debtor  and  drop  tbe  pro- 
lyl'    In    re    Sherburne    (D.    O. 

1  N.  B.  E.  658,  Fed.  Cm.  No. 
i. 

olnntary  petitioDer  In  bankruptcy 
le  permitted  to  withdraw  his  peti- 
I  there  are  no  creditors  who  have 
d  their  claims  or  who  object  to 
conrae.      In    re   Hebbart    (D.    C. 

104  Fed.  322,  S  Am.  Bankr.  Rep. 
lot  he  cannot  have  the  petitioa 
laed  against  the  obJecUon  and  pro- 
>f  any  creditor.  In  re  Smith  (D. 
01)  15S  Fed.  ess,  19  Am.  Bankr. 
63.  Id  involuntary  proceediDss, 
etition  may  be  dismissed  when  the 
upt  desires  it  and  all  the  creditors 
oasent.  In  re  Miller  (D.  O.  1868) 
B.  B,  410,  Fed.  Cas.  No.  9,653; 
ltd  v.  Abel  (C.  C.  A,  1907)  IM 
849,  19  Am.  Bankr.  Rep.  383. 
I  petitioner,  praying  that  bis  debt- 
adjudged  a  bankrupt,  may.  In  the 
don  of  the  court,  withdraw  from 
■oceeding.  In  re  Bolognesi  (1916) 
Ped.  771.  189  C.  C.  A.  351.  But 
!  or  more  of  the  petitionbg  cred- 
Insieta  upon  an  adjudication  being 

or  an  intervening  creditor  pro- 
and  shows  cause  against  a  dis- 
L,  It  cannot  be  ordered  if  the  atatu- 
■ronnda  for  an  adjudication  eX' 
id  no  fraud,  mistake,  or  oppres- 
ia  shown.      In   re   Cronin    (D.   C. 

98  Fed.  684,  3  Am.  Bankr.  Rep. 

In  re  X^wis  (D.  C.  1904)  129 
147.  11  Am.  Bankr.  Rep.  S83i  In 
■ndenball  (D.  C.  1874)  9  N.  B.  R. 
red.  Cas.  No.  9.424.  If  a  trustee 
Qkruptcy  has  been  appointed,  he 
ippear  and  oppose  an  application 
smiflsal.  In  re  Pennsylvania  Con- 
oat  Co.  (190S)  163  Fed.  579,  20 
Baakr.  Rep.  872.  But  where  a 
apt  moved  to  diamiss  the  invol- 
'  proceedings  against  him,  and 
the  reqiiired  notice  to  all  hi* 
:irs.  and  all  but  one  freely  as- 
:  to  a  dismissal,  held,  that  the 
in  should  be  dismiBsed,  In  re 
blatt  &  Co.  (1912)  193  Fed.  638, 
L  Bankr.  Rep.  401. 

^  Hotloe  to  ereditor«^-Notiee 
Stors  of  an  application  to  dismise 
ition  in  bankruptcy  for  want  of 
lution  or  by  consent  of  parties, 
inirtd  by  Bankruptcy  Act,  {  S9g 
i  9648),  it  indispensable,  and 
amis  sal  of  the  proceedings  with- 
vinf  toch  notice  ia  uroneotu  and 


reversible,  If  not  absolutely  void.  In 
re  Plymouth  Cordage  Co.  (1905)  18S 
Fed.  1000,  68  C.  C.  A.  484,  IS  Am. 
Bankr.  Rep.  665;  In  re  Black  Diamond 
Copper  Min.  Co.  (1906)  10  Ariz.  42, 
86  Pac.  eS3.  Prior  to  the  amendment 
of  1910,  it  was  held  that  no  such  no- 
tice was  Necessary  where  no  liat  of 
creditors  bad  been  filed  and  no  cred- 
itors other  than  tbe  petitioners  had  in- 
tervened or  appeared  in  any  way  in  the 
proceedings,  since,  in  such  a  case  the 
court  would  have  no  means  of  knowing 
whether  there  wore  any  other  creditors 
or  their  names  or  addresses,  and  there- 
fore could  not  give  them  notice.  In  re 
Levi  &  Klauber  (1906)  142  Fed.  962, 
74  C.  0.  A.  132,  15  Am.  Bankr.  Sep. 
294;  Id  re  Jemlson  Mercantile  Co. 
(1902)  112  Fed.  966,  BO  0.  C.  A.  641, 
7  Am.  Bankr.  Rep.  6SS. 

These  provisions  relate  only  to  dla- 
missals  which  withdraw  the  case  with- 
out its  having  been  submitted  to  the 
court  for  decision  on  tbe  merits,  and 
not  to  dismissali  which  follow  as  the 
result  of  a  trial  or  hearing  on  the  mer- 
its. Neustadter  v.  Chicago  Dry  Goods 
Co.  (D.  C.  1899)  96  Fed.  830,  3  Am. 
Bankr.  Rep.  96. 

Orders  by  a  conrt  of  bankruptcy  in 
proceedings  against  a  bankrupt  cor- 
poration, directing  that,  on  payment  in- 
to court  by  a  stranger  to  the  proceed- 
Inga  of  a  stated  sam,  to  be  used  in  pay- 
ment of  the  then  proved  claims  of  un- 
secured creditors,  the  proceedings 
should  stand  dismissed,  made  witbout 
notice  to  the  bankrupt  or  it*  creditors, 
held  without  authority.  Luxury  Fruit 
Co.  V.  Harria  (1914)  217  Fed.  740,  133 
C.  C.  A,  434. 

34.  —  Relnstatamsnt  after  dismiss- 
al.— A  petition  which  has  been  errone- 
ously or  improvidently  dismissed  may 
be  reinstated  and  the  proceedings  re- 
sumed, bnt  only  when  proper  notice 
has  been  given  to  tbe  defendant  or  be 
has  appeared.  Gage  v.  Gates  (1676) 
62  Mo.  412.  But  not  where  creditors 
have  shown  an  unreasonable  dilatorl- 
ness  in  applying  tor  such  reinstatement. 
In  re  Jemison  Mercantile  Co.  (1902) 
112  Fed.  966.  50  C.  0.  A.  641,  7  Am. 
Bankr.  Rep.' 688.  Nor  where  the  dis- 
missal of  the  proceeding  was  ordered 
after  a  trial  or  bearing  on  tbe  merits. 
Neustadter  v.  Chicago  Dry  Goods  Co. 
(D.  C.  1899)  96  Fed.  830,  3  Am.  Bankr. 
Rep.  96. 

35.  Trial  or  tiearlnfl^-If  disputed 
questions  of  tact  arise  on  a  petition  in 
bankruptcy,  the  judge  may  refer  them 
to  a  special  master  or  to  a  referee  in 
bankruptcy  to  ascertain  and  report  the 
facts.  W.  A.  Gage  ft  Co.  v.  Bell  (D.  C. 
1003)  124  Fed.  371,  10  Am.  Bankr. 
Bep.  696.  Where  an  answer  of  the  al- 
leged bankrupt  and  a  further  answer 
of  an  objecting  creditor  only  raised  one 
Issue,  the  petitioning  creditors  were  not 
relieved  from  appearing  before  a  mas- 
ter for  trial  because  the  order  of  refer- 
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ence  only  Babmitted  the  {ssae  formed  by 
the  petition  and  the  "answer"  thereto. 
Lackawanna  Leather  Co.  y.  La  Forte 
Carriage  Co.  (C.  C.  A.  1914)  2li  Fed. 
318.  A  court  of  bankruptcy  is  within 
new  equity  rule  62  (ante,  §  1536),  re- 
lating to  the  powers  of  a  master,  and 
providing  that  he  shall  have  full  au- 
thority to  examine  the  parties  to  the 
cause  on  oath  touching  all  matters  con- 
tained in  the  reference,  and  to  examine 
all  witnesses  produced  by  the  parties 
before  him.  In  re  Automatic  Musical 
Co.  (D.  C.  1913)  204  Fed.  334.  The 
report  of  the  master  or  referee  is  en- 
titled to  the  highest  consideration,  and, 
if  responsive  to  the  ref  ^.rence,  will  ordi- 
narily be  regarded  as  conclusive  and 
not  to  be  set  aside  at  the  mere  dis- 
cretion of  the  court.  In  re  Murphy 
(D.  C.  1915)  225  Fed.  392;  In  r*i 
Senoia  Duck  Mills  (D.  C.  1912)  193 
Fed.  711;  Philpot  v.  O'Brion  (1903) 
126  Fed.  167,  61  C.  O.  A.  Ill,  11  Am. 
Bankr.  Rep.  205. 

It  is  within  the  authority  of  the  court 
of  bankruptcy  to  grant  continuances  or 
adjournments  under  proper  circum- 
stances. In  re  Cohen  (D.  C.  1904)  131 
Fed.  391,  11  Am.  Bankr.  Rep.  439; 
In  re  Pupke  (D.  C.  1867)  Fed.  Cas.  No. 
11,468.  And  the  want  of  an  adjourn- 
ment to  a  day  certain,  after  issue  join- 
ed as  to  the  acts  of  bankruptcy  alleged, 
does  not  terminate  the  proceedings.  In 
re  Buchanan  (C.  C.  1874)  10  N.  B.  IL 
97,  F«{d.  Cas.  No.  2,073.  The  alleged 
bankrupt  cannot  have  the  case  set  down 
for  hearing  on  petition  and  answer.  In 
re  Fineman  (D.  C.  1915)  223  Fed.  652. 

If  the  issues  have  been  tried  by  a 
jury,  the  court  has  the  8am<>.  power 
over  the  verdict  as  a  court  of  common 
law,  and  may  set  it  aside  and  order  a 
new  trial  for  cause  shown.  In  re  De 
Forest  (D.  C.  1874)  9  N.  B.  R.  278, 
Fed.  Cas.  No.  3,745;  Ex  parte  Corse 
(D.  C.  1843)  Fed.  Cas.  No.  3,254.  Or 
the  court  may  award  a  new  trial  on  the 
ground  of  error  in  its  own  instructions. 
In  re  Marks  Bros.  (D.  C.  1905)  135 
Fed.  448,  14  Am.  Bankr.  Rep.  830. 

The  court  may  order  the  consolida- 
tion of  different  petitions  in  bankruptcy 
filed  by  different  creditors  against  the 
same  debtor.  In  re  McCracken  &  Mc- 
Leod  (D.  C.  1904)  120  Fed.  621,  12 
Am.  Bankr.  Rep.  95;  Salt  Lake  Valley 
Canning  Co.  v.  Collins  (IQIO)  176  Fed. 
91,  99  C.  C.  A.  611,  23  Am.  Bankr.  Rep. 
716.  But  involuntary  proceedings  in 
bankruptcy  against  an  individual  cannot 
be  changed,  during  their  pendency  and 
after  testimony  has  b'^en  taken,  by  a 
mere  order  amending  the  title,  so  as  to 
embrace  also  a  proceeding  against  a 
partnership  of  which  the  original  de- 
fendant is  one  member.  In  re  Kauf- 
man (1910)  176  Fed.  93,  99  C.  C.  A. 
107,  23  Am.  Bankr.  Rep.  42% 

Where  a  bankrupt  against  whom  an 
involuntary  petition  is  pending  files  a 
voluntary  petition,  notice  should  be 
given  to  the  creditors  filing  the  invol- 
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nntary  petition  before  any  action  on 
the  voluntary  one,  and  such  action 
should  then  be  taken  with  respect  to 
the  two  petitions  as  appears  to  be  for 
the  best  interest  of  the  estate.  Thus, 
it  would  not  be  proper  to  make  an  ad- 
jiffdication  on  the  voluntary  petition  and 
dismiss  the  other,  where  the  result 
would  be  to  prevent  the  successful  im- 
peachment of  certain  conveyances  al- 
leged to  be  preferentiaL  In  re  Dwyer 
(D.  C.  1902)  112  Fed.  777,  7  Am, 
Bankr.  Rep.  532. 

A  court  of  bankruptcy  also  has  pow- 
er to  make  proper  orders  respectini^ 
the  pleadings.  Young  &  Holland  Go. 
V.  Brandle  Bros.  (1908)  162  Fed.  663, 
89  C.  C.  A.  455,  20  Am.  Bankr.  Rep. 
612.  But  the  rule  is  that  if  the  peti- 
tioning creditors  move  for  an  adjudica- 
tion on  the  petition  and  answer,  they 
thereby  admit  the  facts  properly  plead- 
ed in  the  answer,  in  accordance  with 
the  general  rules  of  equity  practice, 
and  the  only  question  presented  is  aa 
to  the  legal  sufficiency  of  the  answer; 
and  if  the  motion  is  denied,  the  de- 
fendant is  entitled  to  a  final  decree 
dismissing  the  petition.  In  re  Cohn 
(D.  C.  1915)  220  Fed.  956;  In  re 
Waugh  (1904)  133  Fed.  281,  66  C.  G. 
A.  659,  13  Am.  Bankr.  Rep.  187;  In 
re  Taylor  (1900)  102  Fed.  728»  42  a 
C.  A.  1,  4  Am.  Bankr.  Rep.  515. 

36.  Adjudication.— If  no  pleadings 
have  been  filed  on  behalf  of  the  bank- 
rupt or  any  of  his  creditors,  and  the 
petition  is  sufficient  on  its  face,  it  is 
the  duty  of  the  judge  to  make  an  ad- 
judication of  bankruptcy.  In  re  Blacic 
Diamond  Copper  Min.  Co.  (1906)  10 
Ariz.  42,  85  Pac.  653. 

If  an  unreasonably  long  time  elapsea 
after  the  filing  of  the  pleadings,  with- 
out any  attempt  either  on  the  part  of 
the  petitioning  creditors  or  the  court 
to  bring  the  matter  to  a  final  deter- 
mination, and  more  especially  if  cred- 
itors are  allowed  to  take  their  own 
course,  outside  the  bankruptcy  pro- 
ceedings, in  regard  to  reorganizing  the 
debtor's  business  and  distributing  his 
property,  it  may  be  concluded  that  the 
court  of  bankruptcy  has  lost  its  juris- 
diction over  the  case,  and  a  state  court 
will  be  justified  in  entertaining  and 
proceeding  with  an  attachment  suit  of 
a  single  creditor.  Acme  Harvester  Co, 
V.  Beekman  Lumber  Co.  (1911)  222  U. 
S.  300,  32  Sup.  Ct  96.  66  L.  Ed.  208. 

The  entry  of  the  order  of  court  con- 
stitutes the  adjudication;  but  a  mere 
memorandum  of  the  judge  on  the  peti- 
tion directing  an  order  to  be  entered 
does  not  complete  it.  In  re  EQll  (D.  O. 
1874)  Fed.  Cas.  No.  6,484. 

37.  — —  Conoiusiveness  and  efFeot.^ 

The  filing  of  a  petition  in  bankrupti'y 
is  a  caveat,  and,  on  adjudication,  the 
trustee  takes  the  property  as  of  the 
time  of  filing  the  petition.  Ledgerwood 
v.  Dashiell  (Tex.  Civ.  App.  1915)  177 
S.  W.  1010.  An  adjudication  of  bank- 
ruptpy  relates  back  to  the  date  of  the 
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of  the  petition.  In  re  Bear  (D. 
79)  Fed.  Chb.  No.  1,177;  Smith 
nkerhoff  (1852)  6  N.  Y.  305. 
ecree  of  a  federal  district  court 
;  in  bankruptcy,  upon  a  petition 
Dlnntarr  proceei^gB,  whereby  the 

■  is  Bdjudfed  and  declared  a  bank- 
ia  in  the  nature  of  a  decree  in 
dace  it  determiDea  hU  legal  statue 
t  respect,  and  is  therefore  notice, 
eK,  to  aU  creditors,  and  is  con- 
e  eTidence  tbBt  all  the  facta  nec- 

■  to  BUS  tain  the  decree  were  prov- 
jfore  Che  court  Chapman  t. 
;r  (1885)  114  U.  a  168,  6  Sup. 
99,  29  L.  Ed.  S3;  In  re  BUlinf 
:.  1906)  145  Fed.  395,  IT  Am. 
■.  Hep.  80;   Lewis  v,  Sloan  (1873) 

C.  557;    In  re  Wallace    (D.   C. 

2  N.  B.  R.  134,  Fed.  Cas.  No. 
1;  In  re  Banks  (D.  C.  1843)  Fed. 
No.  958;    In  re   Ordwaj    (D.   C. 

19  N.  B.  R.  171.  Fed,  Cbb.  No. 
!;  Sfaawban  t.  Wherritt  (1849) 
».  627,  12  L.  Ed.  847;  Morse  v. 
ej  (C.   C.  1844)   Fed.  Cas.  No. 

Bayl  V.  Lapham  (1875)  27  Ohio 
2;  Thornton  t.  Hogau  (1876)  63 
43. 

the  creditors  of  a  bankrupt  are  at 
constructiTelr  parties  to  tbe  pro- 
E  to  have  him  so  adjudged,  and 
iDclnajTcly  bound  by  the  adjudica- 
it  least  in  so  far  as  it  determines 
ct  of  bis  iiiBolvenc;  and  his  com- 
in  of  the  act  of  bankruptcy  cbarg- 
;ook  V.  RobinBOn  (C.  O.  A.  1912) 
ed.  786,  28  Am,  Bankr.  Hep.  182; 
!  Broadway  Savings  Trult  Co, 
)  1B2  Fed.  1B2,  81  0.  C.  A.  58, 
1.  Bankr.  Bep.  254;  In  re  BUIing 
3.  1906)  145  Fed.  395,  17  Am. 
'.  Hep.  80;  Bear  t.  Chase  (1900) 
■d.  920,  40  C.  C.  A-  182.  3  Am. 
'.  Rep.  746;  In  re  American 
ng  Co.   (1002)   112  Fed.  752.  50 

A,  517.  7  Am.  Bankr,  Rep.  463; 
us  T.  Eagen  (D.  C.  1912)  206 
J16,  30  Am.  Bankr.  Rep.  287;  In 
■coi  (1908)  164  Fed.  823.  90  C. 
eS7,  21  Am.  Bankr.  Hep.  314;  In 
Ifin-Pace  Contracting  Co.  (D.  C 

224  Fed.  245. 

inBoIreucy  of  the  debtor  at  the 

of  making  the  couveyance  or 
er  of  property  alleged  as  an  art 
nkroptcy  la  necessarily  involyed 
'  adjudication,  and  is  concUiBively 
ished  by  tt  when  the  qupatiOD 
again  arise  at  any  stage  of  the 
BdingB.  as,  when  it  !e  sought  to 
lide  the  conveyance  or  recover  the 
rence.  In  re  T.  A  M.  Lumber  Co. 
D.  IftlO)  182  Fed.  231;  In  re 
iran  Brewing  Co,  (1902)  112  Fed. 
BO  C.  C.  A.  BIT,  T  Am.  Bankr. 
463;  Whltwell  v.  Wright  (1910) 
Ipp.  Div.   248.   120   N,   T.   Supp. 

De  Graff  v.  Lang  (1904)  92  App. 
564.  87  N.  T.  Supp.  78;  Laaarua 
geo  (D.  C,  1912)  206  I-Vd.  518; 
(right  T.  West  (Ala.  1913)  64 
L.  298.  Bankruptcy  adjudication 
h  it  may  be  res  judicata,  against 
attel    mortgage    creditor    of    the 
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bankrupt,  of  the  bankrupt's  insolvency 
at  the  time  be  executed  the  mortgage 
does  not  determine  the  mortgagee's 
right  to  retain  the  security.  Sbeppard- 
Straasheim  Co.  v.  Black  (C.  C.  A,  1914) 
211  Fed.  643. 

If  the  validity  of  tbe  claim  of  one  of 
tbe  petltiODiDg  creditors  is  put  in  la- 
sue  by  the  bankrupt's  answer  and  the 
issue  JB  decided  in  favor  of  the  cred- 
itor, the  adjudication  of  bankruptcy  is 
concluaive  evidence  upon  that  point, 
not  only  against  the  bankrupt  and  the 
trustee,  but  against  all  other  creditors, 
since,  under  tbe  statute,  they  might 
have  become  parties  to  the  proceed- 
ing, and,  failing  to  do  so.  are  consid- 
ered as  represented  by  the  tmnkrupt; 
so  that,  when  the  claim  in  question  is 
filed  for  allowance  before  tbe  referee, 
it  cannot  be  again  contested  by  any 
one.  Ayres  v.  Cone  (1905)  138  Fed. 
778.  71  C.  O.  A.  144,  14  Am.  Bankr. 
Rep.  739:  In  fe  Henry  Ulteider  Cloth- 
ing Co,  (D.  C.  1899)  98  Fed.  409,  3 
Am.  Bankr.  Bep.  425;  In  re  Fallon 
(D.  C.  1868)  2  N,  B,  H.  277,  Fed.  Cas. 
No.  4,628,  But  if  issue  ia  taken  on  tbe 
question  of  insolvency  or  the  commis- 
sion of  an  act  of  bankruptcy,  and  no 
inquiry  is  made  into  the  claims  of  the 
petitioning  creditors  the  adjudication 
cannot  l>e  considered  as  conclusive  on 
the  question  of  the  precise  amount 
which  the  bankrupt  owed  to  any  one 
creditor  or  that  he  was  indebted  to  any 
particular  creditor  in  any  sum.  Cart- 
vrrigbt  v.  West  (1908)  155  Ala.  619, 
47  South.  93.  Where  the  defendant 
took  issue  on  the  question  of  Us  in- 
solvency, and  the  petitioning  creditors, 
for  the  purpose  of  proving  insolvency. 
Dndertook  to  show  the  amount  of  ex- 
isting indebtedness  and  offered  in  evi- 
dence certain  promissory  notes  made 
by  the  debtor  to  third  parties  (who 
were  not  parties  to  the  proceeding), 
and  the  debtor  contested  the  validity 
and  consideration  of  the  notes,  but  the 
point  was  decided  against  him.  and  an 
adjudication  waa  made,  it  waa  held  that 
tbe  adjudication  was  cot  conclusive  as 
to  the  validity  of  the  notes  so  as  to 
prevent  the  bankrupt  from  opposing 
their  allowance  as  claims  against  his 
estate.  In  re  Henry  Ulfelder  Clothing 
Co.  (D.  C.  1899)  98  Fed.  409,  3  Am. 
Bsnkr.  Rep.  425. 

When  the  art  of  bankruptcy  on  which 
the  petition  was  founded  is  made  the 
basis  of  a  subsequent  suit  by  the  trus- 
tee in  bankruptcy  (as,  to  set  aside  a 
fraudulent  conveyance  or  recover  a 
preference),  the  adjudication  conclu- 
sively establishes  the  fact  as  against 
the  bankrupt  and  all  creditors.  In  re 
Hecoi  (C.  C.  A.  1908)  164  Fed.  823, 
21  Am,  Bankr.  Hep.  314;  Cook  v.  Rob- 
Inaon  (C.  C.  A.  1912)  194  Fed.  786, 
28  Am.  Bankr.  Rep,  182;  WbltweU  v. 
Wright  (1909)  115  N.  T.  Supp.  48; 
Hackney  v.  Raymond  Bros.  Clarke  Go. 
(1908)  68  Neb.  624,  04  N.  W.  822,  90 
N.  W.  675,  13  Am.  Bankr.  Bep.  164. 
But  aae  Pepperdiaa  v.  Bank  of  Sey- 
(11298) 
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mour  (1903)  100  Mo.  App.  B87,  78  a 
W.  890;  John  Silve?  &.  Co.  y.  Tift 
(1905)  123  Ga.  804,  SI  S,  E.  748,  1 
L.  R.  A.  (N.  8.)  386.  Where  involun- 
tary bankruptcy  proceedings  were  In- 
stituted on  the  ground  that  tbe  bank- 
rupt bad  made  a  general  aaaignment  for 
the  benefit  of  creditors,  the  order  of 
adjudication  held  not  res  judicata  that 
the  transfer  was  a  general  asaignmenL 
In  re  McCmm  (1914)  214  Ted.  207, 
130  C.  C.  A.  655,  But  if  tbe  petition 
charges  different  aeta  of  bankruptcy, 
and  the  adjudication  does  not  show 
upon  which  one  of  them  it  proceeded, 
it  does  not  render  either  charge  res 
judicata  in  the  further  proceedings.  In 
re  JuUus  Bros.  (1914)  217  Fed.  3,  133 
C.  C.  A.  328,  L.  E.  A.  1915C.  89;  In 
re  Letson  (1907)  157  Fed.  78,  84  0. 
G.  A.  682.  19  Am.  Basfcr.  Rep.  SOS. 

An  adjudication  in  a  partnership  caM 
would  ordinarily  be  conclusive  as  to  the 
existence  of  the  partnership  and  tlie 
identity  of  the  persona  composing  it, 
but  not,  as  againit  the  trustee  in  bank- 
ruptcy of  one  of  the  persons  Included 
In  the  adjudication,  who  was  not  heard, 
although  he  filed  a  denial  and  answer. 
Manson  v.  Williams  (1909)  213  U.  S. 
453,  29  Sup.  Ct.  519.  63  L.  Ed.  869,  22 
Am.  Bankr.  Rep.  22,  affirming  (1907) 
153  Fed.  625,  82  C.  C.  A.  475,  18  Am. 
Bankr.  Rep.  674,  which  affirmed  In  re 
Hudson  Clothing  Co.  <D.  G.  1906)  148 
Fed.  306,  17  Am.  Bankr.  Sep.  826. 
Order  of  bankruptcy  court  declaring 
copa  rtnerahip  a  bankrupt  held  not  an 
adjudication  that  the  members  were 
bankrupts.  In  re  Hansley  &  Adams 
(D.  0.  1916)  22«  Fed.  564. 

It  ia  not  only  in  contested  cases  that 
the  conclusive  effect  of  a  judgment  Is 
to  be  attributed  to  an  adjudication  of 
bankruptcy.  One  entered  on  default 
for  want  of  on  answer  ia  as  binding  on 
the  bankrupt  and  the  creditors  as  one 
entered  upon  a  trial  or  hearing.  In  re 
American  Brewing  Co.  (1902)  112  Fed. 
752.  50  C.  0.  A.  617,  7  Am.  Bankr. 
Rep.   463. 

From  the  concluBive  character  of  an 
adjudication  in  bankruptcy  It  follows 
necessarily  that  it  cannot  be  attack- 
ed or  Impeached  as  to  its  validity  in 
any  collateral  proceeding  in  the  same 
or  any  other  court.  Graham  t,  Bos- 
ton, H.  &  E.  R.  Co.  (1886)  118  D.  S. 
161,  6  Sup.  Ct.  1009,  30  L.  Ed.  196; 
Michaels  v.  Post  (1874)  21  WaU.  398, 
22  L.  Ed.  520;    la  re  Dempster  (G.  C. 

A.  1909)  172  Fed.  353,  22  Am.  Bankr. 
Rep.  751;  Gllbertson  t.  D.  9.  (1909) 
168  Fed.  672,  94  G  C.  A.  158,  22  Am. 
Banfcr.  Rep.  32;  In  re  New  York  Tun- 
nel Co.  (1908)  166  Fed.  284,  92  O. 
O.  A.  202,  21  Am.  Bankr.  Rep.  531; 
In  re  HlnUe  (D.  0.  1905)  134  Fed. 
141,  13  Am.  Bankr.  Rep.  721;  Hnttig 
Mfg.  Co.  V.  Eidwards  (1908)  160  Fed. 
fll9,  87  C.  G.  A.  621.  20  Am.  Bankr. 
Rep.  849;   Graham  t.  Boston,  H.  &  B. 

B.  Co.  (G.  C.  1883)  14  Fed.  753;  Snt- 
ton  T.  UaDdeviUs  (1804)  Fed.  Ou.  No. 


13,651;  CromweU  v.  Oallnp  (1879; 
Bun  (N.  Y.)  40;  Mount  v.  Manha 
Go.  (1886)  41  N.  J.  Bq.  211,  3 
726;  SUughter  t.  Louisville  &  N 
Co.  (1911)  126  Tenn.  292,  148  S. 
603;  Corbett  T.  Riddle  (1913)  209  : 
811,  126  G.  C.  A.  635;  Sabln  v.  ] 
kin-Green  Logging  Co.  (D.  C.  U 
218  Fed.  984. 

A  want  of  jurisdiction  In  the  C 
of  bankruptcy  is  snch  a  fatal  dc 
as  may  be  availed  of  in  a  collat 
proceeding.  Stuart  v.  AumiUer  (1 
37  Iowa,  102;  In  re  Goodfellow 
C.  1870)  Fed.  Cas.  No.  5,538;  L 
Davis  (D.  O.  1914)  217  Fed.  113. 
pedall;  in  voluntary  bankruptcy  w 
the  creditors  may  have  no  opporti; 
to  plead  a  want  of  jurisdiction  be 
the  adjudication  is  made.  In  re  < 
neau  (1904)  127  Fed.  677,  62  C.  C 
403,  11  Am.  Bankr.  Rep.  679.  Bi 
jurisdiction  appears  on  the  face  ol 
proceedings,  or  If  there  is  nothinj 
tbe  Face  of  the  proceedings  to  dist 
an  absence  of  jurisdiction,  then  the 
judication  is  not  impeachable  colli 
ally  even  oD  this  ground.  Sloan  v.  L 
(1874)  22  Wall.  160,  22  L.  Ed. 
In  re  Billing  (D.  0.  1906)  145 
395,  17  Am.  Bankr.  Rep.  80;  U.  1 
Freed  (C.  a  1910)  179  Fed.  236 
Am.  Bankr.  Rep.  89;  In  re  Ives  « 
1879)  19  N.  B.  R.  97,  Fed.  Cas. 
7,115.  In  re  Sage  (D.  0.  1916) 
Fed.  625.  Jurisdiction  does  not  sc 
depend  upon  the  question  whether 
defendant  is  one  of  the  persons  or 
porations  subject  to  tbe  act,  or  ia 
empt,  as  to  open  the  adjudication  U 
tacb  on  this  ground.  In  re  First 
Bank  (1907)  152  Fed.  64,  81  O.  C 
260,  18  Am.  Banlir.  Rep.  265;  L 
Columbia  Real  Estate  Co.  (D.  C.  H 
101  Fed.  965,  4  Am.  Bankr.  Rep. 
And  the  same  la  tnie  as  to  tbe  i 
ciency  of  the  petitioning  creditor 
number  and  amounL  Roberts  v. 
nald  (1903)  72  N.  H.  198,  65  AU. 
Bail  V.  Hartman  (1905)  9  Ariz.  32] 
Pac.  368;  Larkln-Qreen  Logging 
T.  Sabin  (1915)  222  Fed.  814,  13J 
C.  A.  240.  Even  if  it  should  be  con 
ed  that  tbe  questioD  of  jurisdlctio 
always  open,  still  this  Is  not  tbe 
where  the  bankrupt  and  all  of  bis  c 
itors  have  recognised  the  validit; 
the  proceedings  and  have  particip 
therein  and  sought  the  benefit  tbei 
Id  re  Worsham  (1905)  142  Fed. 
78  O.  C.  A.  666,  16  Am.  Bankr.  : 
672. 

There  are  some  dedsions  to  the  e 
that  an  adjudication  in  bankruptcy 
be  impeached  collaterally  for  fran 
its  procurement  or  fraudulent  coUv 
between  the  debtor  and  the  petitio 
creditors.  In  re  Billii^  <D.  a  I 
145  Fed.  395,  17  Am.  Bankr.  Rep. 
Benedict  v.  Smith  (1882)  48  Ulch. 
12  N.  W.  866.  Bnt  the  better  opi 
ia  that  these  aie  matters  of  defeos< 
sroand   for   vacating   ths  ftdjodin 
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Irect  proceedioK  for  that  purpoBe, 
it  for  qaestioDins  ft*  validit7  col- 
li;. Michaels  v.  Poet  (1S74)  21 
398,  22  L.  Ed.  G20;  BisBeU  t. 
1809)  4  Day  (Ooiin.)  79. 

adjudication  cannot  be  aisailed 
!r«lly  for  mere  errors  of  law  or 
larities  of  practice,  not  soing  to 
iriadictioD  of  the  court  In  re 
(D.  C.  laiB)  224  Fed.  526;  In 
tchell  (D.  C.  1875)  Fed.  Gas.  No. 

Hobaon  v.  Markson  (C.  C.  1843) 
Cas.  No.  6,55H:  Edelsteia  \.  D. 
we)  149  Fed.  636,  7»  C.  O.  A. 
17  Am.  Bankr.  Rep.  649;  In  re 
ibia  Seal  Bstate  Co.  (D.  G.  1900) 
•ed.  965,  4  Am.  Bankr.  Rep.  411. 
tbe  eotr;  of  ao  adjudication  of 
aptc;  acainat  a  corporation  on  the 
]ar  oD  which  tbe  petition  against 
I  filed  ia  not  a  mere  irregularity; 
kn  act  entirely  void.  The  statute 
to  creditors  a  substantial  right  to 
mltatioD  of  a  time  within  which 
nay  come  in  and  be  heard,  which 
is  not  derived  through  the  bank' 
and  coDsequently  cannot  be  waived 
a,  nor  can  tbey  be  deprived  ot  it  by 
ct  of  his   or   by   tbe   court;    and 

tbe;  may  attack  the  validity  .of 
an  adjudication  collaterally  in 
•diaga  previously  instituted  by 
in  another  diatrict.  In  re  Elmtra 
Co.   (D.   C.   1901)   109   Fed.  456, 

Bankr.  Rep.  484. 
adjudicaUon  in  bankruptcy  brings 
roperty  of  tbe  bankrupt  into  the 
ly  of  the  law  and  appropriate! 
tbe  payment  of*  his  debts,  as  ef- 
Jly  as  it  it  were  Uken  on  ezecu- 
or  attachment,  subject  to  the 
ication,   except  aa  otherwiae  pro- 

that  the  property  is  appropriat- 
the  same  condition  and  subject  to 
ime  equities  as  when  in  tbe  pos- 
n  of  the  bankrupt.     In  re  Youug- 

<1907)  153  Fed.  98,  82  C.  C.  A 
.8  Am.  Bankr.  Rep.  572.    The  re- 

of  landlord  and  tenant  is  not 
rf  by  the  tenant's  adjudication  in 
uptcy.  Shapiro  v.  Thompson 
)  160  Ala.  363,  49  South.  391. 
ndjudi cation  is  also  constructive 
'  to  all  persona,  at  least  those 
I  the  jurisdiction  ot  tbe  court, 
e  transfer  ol  title  to  the  bank- 
I  property,  and  the;  must  take 
:  tbat  tbe  ownership  of  the  bnnk- 
has  ceased  and  tbat  ot  bis  trus- 
egun.  Hough  v.  City  ot  North 
a  {1907)  196  Mass.  290,  82  N. 
I.  This  applies  to  assessors  of 
.     Id. 

adjudication  does  not  create  an 
I  lien  on  tbe  property  in  favor  of 
■Qstee.  In  re  Hager  (D.  C.  1909) 
fed.  972;  Marine  Sav.  Bank  v. 
<n  (1910)  160  Mich.  814,  125  N. 
M.     But  tt  operates  aa  a  caveat 

the  world,  and  tacitly  embodiea 
joncdoD  against  any  interference 
any  of  the  property  by  any  per- 
pbo  has  not  a  valid  intereat  im  It 


or  lien  upon  It,  so  that  intermeddling 
with  the  property  by  an;  such  person 
amounts  to  a  violation  of  the  implied 
injunction  and  may  be  punished  aa  a 
contempt  of  the  court.  Gla;  v.  Waters 
(1910)  178  Fed.  385,  101  C.  0.  A.  645. 
24  Am.  Bankr.  Rep.  293;  In  re  Reyn- 
olds (D.  0.  19041  127  Fed.  760,  U 
Am.  Bankr,  Rep.  758. 

38.'—  EffMt  an  status  Bf  bankrupt 
OOrporatlon^-An  adjudication  in  bank- 
ruptcy doea  not  diasolve  a  corporation 
or  terminste  its  existence.  In  re  Rua- 
■eU  Wheel  &  Foundry  Co.  (D.  C.  1915) 
222  Fed.  669;  Morle;  v.  Thayer  (C. 
C.  1880)  S  Fed.  737;  Holland  v.  Hey- 
man  (1878)  60  Ga.  174.  (X)NTRA, 
State  Savings  Ass'n  v.  Kellogg  (1873) 
62  Mo.  683. 

While  a  bankruptcy  adjudication  of 
a  corporation  remains  in  force,  the  cor- 
poration must  b«  regarded  as  insolvent 
for  ell  purposes  of  the  bankruptcy  ad- 
ministration, whatever  the  value  of  ita 
assets  or  the  amount  of  its  liabilities. 
In  re  Witherbee  (1918)  202  Fed.  896, 
121  G.  C.  A.  264. 

A  decree  ladjudging  a  corporation 
bankrupt  is  In  tbe  nature  of  a  decree 
In  rem  as  respects  the  status  of  tbe 
corporation,  and  if  the  court  render-, 
ing  it  had  jurisdiction  it  can  be  assail- 
ed only  by  a  direct  proceeding  in  a 
competent  court,  unless  it  appears  that 
tbe  decree  is  void  in  form,  or  that  due 
notice  of  tbe  petition  was  not  given. 
New  Lamp  Co.  v.  Ansonia  Brass  Co. 
(1875)  91  U.  S.  656,  23  L.  Ed.  336. 

39.  —  Vacating  and  satttng  aslde^- 

An  adjudication  ot  bankruptcy  taken 
by  default,  for  want  of  appearance  or 
answer,  ma;  be  opened  by  the  bank- 
ruptcy court,  on  application  of  tbe 
bankrupt  or  a  creditor,  to  permit  him 
to  file  an  answer  and  contest  the  pe- 
tition, provided  a  good  excuse  is  shown 
for  the  default  or  lor  any  delay  in  the 
application,  and  provided  the  answer 
proposed  to  be  filed  shows  a  meritori- 
ouB  defense  and  not  merely  a  technical 
objection.  In  re  Imperial  Corp.  (D,  O, 
1904)  133  Fed.  73,  13  Am.  Bankr.  Rep. 
100;  In  re  Urban  &  Suburban  Realty 
Title  Co.  (D.  0.  1904)  132  Fed.  140, 
12  Am.  Bankr.  Rep.  687;  In  re  Le 
Favour  (D.  C.  1875)  Fed.  Cas.  No.  8,- 
208;    In  re  Neilson   (D.  C.  )   7  N. 

B.  E.  505,  Fed.  Gas.  No.  10,090;  In  re 
Gill  (D.  G.  1912)  196  Fed.  643,  28  Am. 
Bonkr.  Rep.  333.  Where  petitioner, 
with  knowledge  that  the  firm  of  which 
he  was  a  member  was  about  to  be  ad- 
judicated a  bankrupt,  selected  an  at- 
torney in  fact  who  appeared  formally 
and  filed  an  answer  and  later  chose  to 
abandon  the  case,  and  the  attorney  at 
law  who  acted  for  the  attorney  in  fact 
stated  that  be  did  not  intend  to  appear 
at  the  bearing,  petitioner  was  not  en- 
titled to  have  tbe  adjudication  vacated 
on  the  ground  that  it  was  entered  by 
hia  default  or  excusable  neglect     In 
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tt  Mitchell  &  Co,  (D.  0. 1914)  211  Fad. 
778.  Where  an  involuntary  bankruptcy 
petition  was  denied,  a  motion  for  re- 
hearing aimpl;  tepeatiog  .  petitioners' 
original  ebarge  of  inaolveoer,  but,  con- 
taining DO  Btatements  of  new  evidence 
to  combat  that  oCFered  b;  respondent, 
WBB  properly  denied.  Lackawanna 
Leather  Co.  v.  La  Porte  Carriage  Co. 
(C.  C.  A.  1914)  211  Fed.  318. 

After  the  entry  of  an  adjudication  bb 
the  result  of  a  trial  or  hearmg.  it  ma; 
be.  vacated  or  eet  aside,  for  good  and 
auQicient  cause,  on  the  motioa  of  the 
bankrupt  himself.  In  le  McFaun  (D. 
G.  180!))  96  Fed.  692,  3  Am.  Bankr. 
Kep.  06.  But  a  bankrupt  who  made  no 
defense  to  Che  adjudication,  filed  hia 
schedules,  aod  appeared  personally  aud 
by  attorney,  is  not  entitled  to  a  vaca- 
tJoQ  of  the  adjudication  without  show- 
ing that  fraud  was  practiced  on  him. 
In  re  Gill  (D.  C.  1912)  195  Fed.  C43, 
2S  Am,  Bankr.  Rep.  333.  An  adjudica- 
tion in  bankruptcy  may  be  vacated  on 
the  application  of  a  receiver  of  the 
bankrupt  corporation  appoiuted  by  a 
state  court  In  re  Atlantic  Mut.  Life 
Ins.  Co.  (D.  C.  1877)  Fed.  Cas,  No. 
628.  Or  on  the  application  of  any 
creditor  who  may  cooceive  Ma  inter- 
'esta  to  be  injuriously  affected  by  the 
adjudication.  In  re  New  England 
Breeders'  Club  (ItKW)  169  Fed.  686, 
95  C.  C.  A.  84,  22  Am.  Bankr.  Rep. 
124;  In  re  Scott  (D.  C.  1001)  111  Fed. 
144,  7  Am.  Bankr.  Bep.  39;  Id  re 
Derby  (D.  C.  1872)  Fed.  Cbb.  No.  S.- 
815.  Or  on  the  application  of  an  at- 
taching creditor.  In  re  Donnelly  (D. 
C.  1881)  S  Fed.  783;  In  re  Bergeron 
<D.  C.  1875)  12  N.  B.  R  385.  Fed. 
Cas.  No.  1,342.  But  a  motion  to  vacate 
the  adjudication  cannot  be  made  by  a 
stranger,  though  it  is  in  the  discretion 
of  the  court  to  allow  him  to  be  beard 
as  amicns  curie,  when  the  ground  al- 
leged is  a  want  of  jurisdiction.  In  re 
Columbia  Heal  Estate  Co.  (D.  O.  1900) 
101  Fed.  965,  1  Am.  Banfcr.  Bep.  411. 

An  application  to  vacate  an  adjudica- 
tion in  bankruptcy  must  be  made  with 
reasonable  promptness  and  will  not  be 
granted  if  the  applicant  is  justly  charge- 
able with  laches.  In  re  First  Nat. 
Bank  (1907)  152  Fed.  64,  81  C.  C.  A. 
260,  IS  Am.  Bankr.  Rep.  265;  Alton- 
wood  Park  Co.  ¥.  Gwynnf  (1008)  160 
Fed.  448,  87  C.  C.  A,  409.  20  Am, 
Bankr.  Rep.  31;  In  re  Ives  (1902) 
113  Fed.  911.  51  C.  C.  A.  541,  7  Am. 
Bankr.  Rep.  692;  In  re  Baltimore 
County  Dairy  Aaa'n  (D.  C.  1877)  11 
N.  B.  R.  253,  Fed.  Cas.  No.  S2S;  In 
re  Groome  (D.  C.  1880)  1  Fed.  464; 
In  re  Lalor  (D.  C.  1879)  19  N.  B.  ft 
253,  Fed.  Cas.  No.  8,001;  In  re  Court 
(D.  C.  1878)  17  N.  B.  R.  655,  Fed. 
Cas.  No.  3,284;  In  re  Republic  Ins. 
Co.  (D.  C.  1873)  8  N.  B.  B.  317,  Fed. 
Caa.  No.  11.706;  In  re  Meade  (D.  C. 
1879)  10  N.  B.  R.  335,  Fed.  Cas.  No. 
9370.  An  adjudication  entered  upon 
■  confession  ol  the  acts  of  bankruptcf 
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charged  caonot  be  set  aside  after  the 
death  of  the  bankrupt  on  the  apphca- 
tion  of  a  creditor  who  has  proved  his 
debt  In  re  Thomas  (D.  C.  1875)  11 
N.  B.  R.  330,  Fed.  Cas.  No.  13.8S1. 
That  tbe  wife  o(  a  bankrupt  has  al- 
lowed three  years  to  elapse  since  tht 
adjudication  of  bankruptcy  eonstitulei 
such  laches  as  will  preclude  her  from 
then  contesting  the  allegations  of  in- 
solvency in  the  petition  upon  whicl 
the  adjudication  was  founded.  In  tt 
Gibbons  (D.  C.  1915)  225  Fed.  420. 

Want  of  jurisdiction  ia  a  suScienl 
ground  for  vacating  an  adjudication  ii 
bankruptcy.  In  re  Niagara  Contractinj 
Co.  (D.  C.  1904)  127  Fed.  782,  11  Am 
Bankr.  Rep.  643.  It  may  be  shown  tha 
the  person  or  corporation  proceeds 
against  wae  within  tbe  exempt  or  ex 
cepted  classes.  In  re  Hudson  Rive' 
Electric  Co.  (D,  C.  1900)  167  Fed.  086 
21  Am.  Bankr.  Rep.  915.  But  see  Ii 
re  Urban  &  Suburban  Realty  Utie  Cc 
(D.  C.  1904)  132  Fed.  140,  12  An 
Bankr.  Rep.  687.  The  adjudication  ma 
be  vacated  where  it  was  based  upon 
waiver  of  important  rights  of  the  a] 
leged  bankrupt,  made  by  hia  attorne] 
In  re  Republic  Ins.  Co.  (D.  0.  1ST3 
8  N.  B.  R,  317,  Fed.  Cas.  No.  11,70* 
Or  where  it  is  shown  to  have  been  th 
result  of  fraud  or  collusion.  In  r 
Lalor  (D.  0.  1879)  10  N.  B.  R,  25; 
Fed.  Caa.  No.  8,001.  Or  where  newl 
discovered  evidence  is  pre  seated.  I 
re  Great  Western  Tel.  Co.  (C.  C.  1S73 
Fed.  Cas.  No.  5,739.  And  an  adjudica 
tion  may  be  set  'aside  by  consent,  o 
proof  0*  the  assent  of  all  known  crec 
itora.  Id  re  Magee  (D.  C.  1874)  Fe< 
Caa,  No.  8,941.  But  an  adjudicatio 
will  not  be  set  aside  merely  on  shon 
ing  a  prior  filing  of  the  petition  againi 
the  bankrupt  in  another  district.  I 
re  Harris  (D.  C.  1873)  Fed,  Cas.  N< 
6,111.  Nor  on  the  ground  that  tb 
notary  puhlic  who  took  the  veriScatio 
of  the  petition  was  the  bankrupt's  ow 
attorney.  In  re  Kindt  <D.  C.  1900)  9 
Fed.  403.  3  Am.  Bankr.  Rep.  443.  No 
because  the  attorney  wbo  appeared  fo 
the  bankrupt  had  not  been  admitted  t 
practice  in  tbe  federal  courts  of  tb 
district  In  re  Kindt  (D.  C.  1900)  8 
Fed.  867,  3  Am.  Bankr.  Rep.  546. 

It  is  not  necessary  that  creditor 
should  be  notified  of  an  application  q 
proceeding  to  vacate  the  adjudicatio 
in  bankruptcy.  Teias  &  P.  Ry.  Co.  1 
McNairy  (1906)  42  Tei.  Civ.  App.  22: 
94  a  W.  111.  But  notice  must  be  giv 
en  to  the  bankrupt  himself.  In  re  Bus 
(D.  C.  1870)  q  N.  B.  ft  170,  Fed.  Cai 
No.  2,222. 

A  referee  In  bankruptcy  has  jurisdic 
tion  to  set  aside  an  adjudication,  e 
least  in  a  case  where  he  himself  mad 
tbe  adjudication,  the  case  having  bee 
referred  to  him  by  the  clerk  on  ace  our 
of  the  absence  of  the  judge.  Texas  i 
P.  Ry.  Co.  V.  McNairy  (1906)  42  Tel 
Civ.  App.  222.  94  8.   W.  111. 

Where,   without  nnieasoDable  del*] 
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:eBB  havtiiK  b«eD  Issued,  cred- 
benkmpt  &led  a  petition  to  ya- 
Jndication,  beld  that,  although 
d  not  formal);  ask  to  defend, 
oald  have  been  permitted  to  do 
a  trial  shoald  have  l>eeti  had  on 


the  allegatfouB  of  the  InTolantar;  peti- 
tion, rather  than  od  the  allegfttione  of 
the  petition  to  vacate.  B-B  Electric  & 
Telephone  Mlg.  Co.  t.  ^tna  life  Ina. 
Co.  (1918)  208  Fed.  886,  124  C.  0.  A. 
640. 


1.  (Act  July  1,  1898,  c.  541,  §  19.)  Jury  trials. 
'  Trials. — a  A  person  against  whom  an  involuntary  petition 
;en  filed  shall  be  entitled  to  have  a  trial  by  jury,  in  respect 
question  of  his  insolvency,  except  as  herein  otherwise  pro- 
and  any  act  of  bankruptcy  alleged  in  such  petition  to  have 
□mmitted,  upon  filing.a  written  applic^lion  therefor  at  or  before 
le  within  which  an  answer  may  be  filed.  If  such  application  is 
;d  within  such  time,  a  trial  by  jury  shall  be  deemed  to  have  been 

a  jury  is  not  in  attendance  upon  the  court,  one  may  be  specially 
jned  tor  the  trial,  or  the  case  may  be  postponed,  or,  if  the  case 
ding  in  one  of  the  district  courts  within  the  jurisdiction  of  a 
court  of  the  United  States,  it  may  be  certified  for  trial  to  the 
court  sitting  at  the  same  place,  or  by  consent  of  parties  when 
at  any  other  place  in  the  same  district,  if  such  circuit  court  has 

0  have  a  jury  first  in  attendance. 

e  right  to  submit  matters  in  controversy,  or  an  alleged  offense 
this  Act,  to  a  jury  shall  be  determined  and  enjoyed,  except  as 
ed  by  this  Act,  according  to  the  United  States  laws  now  in  force 
h  as  may  be  hereafter  enacted  in  relation  to  trials  by  jury. 
.at.  551.) 

Notea  of  Deelslona 
iht  to  trial  by  JHry.— The  right 
iDd  a  trial  b;  Jury  ia  given  to 
krupt  only,  and  creditora,  while 
ly  oppose  the  adjudication,  can- 
land  a  Jury  trial,  if  the  reapond- 
s  not  ask  it  In  re  Hereikopf 
121  Fed.  544,  57  a  C.  A.  606. 
lankr.  Rep.  745.  The  bankrupt, 
r  to  be  entitled  to  Ibii  mode  of 
lOBt   enter   his   appearance   and 

answer  at  the  proper  time.  In 
liardt  (D.  C.  1869)  3  N.  B.  R. 
d.  Caa.  No.  G,2»4.  And  be  must 
or  a  Jury  in  the  manner  and  at 
e  prescribed  by  the  statute,  oth- 
he  will  be  deemed  to  have  waiv- 

privilege   in    tbls    respect    and 

afterwards  demand  it  In  re 
th  (1906)  147  Fed.  160,  77  C. 
402,  17  Am.  Bankr.  Bep.  128; 
■.   Cobb    (D.   C.   1898)    91   Fed. 

Am.   Bankr.   Bep.   153  ;   In   re 

8  N.  B.  R.  142;  In  re  Hunter 
1843)  Fed.  Caa.  No.  6,902.  Id 
se,   it   is    the   province    of    the 

1  determine  all  the  igsues  arising 
le  petition  and  answer  without 
ervention  of  a  jory.  Carpenter 
i  (1909)  174  Fed.  603,  98  C.  C. 
,  23  Am.  Bankr.  Rep.  463.  If 
ged  bankrupt  files  a  general  de- 
to  the  petition,  which  is  over- 

ifter  argument,  it  ia  then  too 
'  him  to  file  a  general  denial  and 
.  a  trial  by  jury.  In  re  Benham, 
.  R.91. 

lattlans  trlabla  by  jury.— If  the 
lent  admits  or  does  not  travel 
igationa  of  the  petition  with  i 
D.8.C0KP.'16-707 


epect  to  his  insolvency  or  the  commia- 
siou  of  an  act  of  bankruptcy,  but  takes 
issue  on  the  ground  that  the  petitioner 
is  not  a  creditor  of  his,  that  he  doea 
not  owe  him  the  debt  alleged,  or  that 
it  is  not  a  debt  provable  in  bankruptcy, 
he  cannot  demand  a  trial  by  jury. 
Phelps  v.  Clasen  (C.  C.  1868)  3  N.  B. 
B.  87,  Fed.  Caa.  No,  11,074;  Moraa 
V,  FrankUn  Coal  Co.  (D.  C.  1903)  126 
Fed.  998,  11  Am.  Bankr,  Rep.  423;  Ez 
parte  Foster  (C.  C.  1842)  5  Law  Rep. 
406,  Fed.  Cas.  No.  4,959.  So  where 
he  chooses  to  contest  the  proceeding 
on  the  ground  that  he  is  a  farmer  or 
a  wsge-earner  and  therefore  not  amen- 
able to  involuntary  bankruptcy;  this 
is  not  an  issue  on  which  he  ia  entitled 
as  of  right  to  a  jury  trial.  Carpenter 
V.  Cudd  (1909)  174  Fed.  603.  98  C.  C. 
A.  449,  23  Am.  Bankr.  Rep.  463;  Ste- 
phens V.  Merchants'  Nat  Bank  (1907) 
154  Fed.  341.  83  a  C.  A.  119.  18  Am. 
Bankr.  Rep.  560.  And  so  of  the  ques- 
tion whether  one  of  the  respondents 
was  in  fact  a  member  of  the  partner- 
ship against  which  the  proceedinge  are 
directed.  Id  re  Neasmith  (1906)  147 
Fed.  160.  77  C.  C.  A.  402,  17  Am. 
Bankr.  Bep.  128:  In  re  Samuels  &  Les- 
ser (D,  C.  1913)  207  Fed.  195,  30  Am. 
Bankr,  Rep.  293. 

As  to  contested  issues  of  fact  other 
than  the  question  of  insolvency  or  the 
commission  of  an  act  ot  bankruptcy,  it 
is  always  in  the  diRcretton  of  the  court 
to  refer  them  to  a  Jury,  but  this  cannot 
be  demanded  as  of  right,  and  the  ver- 
dict la   advisory   only,   and   not   neces- 
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•aiily  conclUBire  on  the  court.  Barton 
T.  BarboDr  (1881)  104  U.  S.  126.  26 
L.  Ed.  672;  CftrpeDter  v.  Cudd  (1909) 
174  Fed.  603,  98  C.  O.  A.  449,  23  Am. 
Bankr.  Rep,  463;  Oil  Well  Supply  Co, 
V.  Hall  (1904)  128  Fed,  876.  93  C.  C. 
A.  343,  11  Am.  Bankr,  Bep.  738;  In  le 
NeHBmith  (1006)  147  Fed.  lao,  77  G. 
C.  A.  402,  17  Am.  Bankr,  Rep.  128. 

Ae  to  the  issue  of  insolvency,  this 
involves  bb  elements  the  gacation  o( 
the  amount  of  indebtedness  and  tbe  fair 
Taluation  of  tbe  bankrupt's  property, 
both  of  which  he  is  eutitled  to  have  de- 
termined by  a  jury;  and  the  court  can- 
not make  a  preliminary  finding  as  Co 
tile  validity  and  amount  of  the  claims 
of  certain  creditors  which  will  be  con- 
duaire  on  the  jury  on  the  trial  of  such 
iasue.  Schloas  y.  Strellow  (1007)  156 
Fed.  662,  84  C.  C.  A.  874,  19  Am. 
Banfcr.  Rep.  359. 

As  to  tbe  issue  of  tbe  commission 
of  an  act  of  baukauptcy,  tbe  question 
whether  or  not  tbe  defendant  made  a 
general  assignment  tor  tbe  benefit  of 
bia  creditors  is  a  question  of  fact  on 
which  be  is  entitled  to  demand  a  jury. 
Day  V,  Beck  &  Gregg  Hardware  Co. 
(1902)  114  Fed.  834,  52  C.  C.  A.  468, 
8  Am.  Bankr.  Rep.  175.  And  so,  in  re- 
spect to  tbe  fourth  act  of  bankruptcy, 
it  ia  proper  to  submit  to  a  jury  the 
qoeations  whether  the  respondent  was 
Insolvent,  whether  receivers  were  ap- 
pointed because  of  such  insolvency,  and 
whether  such  receivers  took  charge  and 
poasesvon  of  his  property  and  still  con- 
tinue to  hold  iL  Blue  Mnuntain  Iron 
&  Steel  Co.  v.  Portlier  (19U4)  131  Fed. 
67,  65  C.  C.  A.  29S,  12  Am.  Bankr.  Rep, 
669.  Whether  tbe  procnrement  of  a 
receivership  for  an  insolvent  corpora- 
tion was  tbe  act  of  tbe  corporation  so 
a*  to  constitute  it  an  act  of  bankruptcy 

§  9604.  (Act  July  1,  1898,  c.  541,  §  20.)    Oaths,  affirmations. 

Oaths,  Affirmations. — a  Oaths  required  by  this  Act,  except  up 
hearings  in  court,  may  be  administered  by  (1)  referees;  (2)  o 
cers  authorized  to  administer  oaths  in  proceedings  before  1 
courts  of  the  United  States,  or  under  the  laws  of  the  State  where  i 
same  are  to  be  taken ;  and  (3)  diplomatic  or  consular  officers  of  1 
United  States  in  any  foreign  country. 

b  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in  1 
thereof,  affirm.     Any  person  who  shall  affirm  falsely  shall  be  punisl 
as  for  the  making  of  a  false  oath.     (30  Stat.  551,  552.) 
§  9605.  (Act  July  1,  1898,  c.  541,  §  21,  as  amended.  Act  Feb. 
1903,  c.  487,  §  7.)     Evidence. 

Evidence. — a  A  court  of  bankruptcy  may,  upon  application 
any  officer,  bankrupt,  or  creditor,  by  order  require  any  designal 
person,  including  the  bankrupt  and  his  wife,  to  appear  in  court  or  ' 
fore  a  referee  or  the  judge  of  any  State  court,  to  be  examined  a 
cerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose  estate 
in  process  of  administration  under  th'is  Act :  Provided,  That  the  w 
may  be  examined  only  touching  business  transacted  by  her  or  to  wh 
she  is  a  party,  and  to  determine  the  fact  whether  she  has  transac 
or  been  a  party  to  any  business  of  the  bankrupt. 

b  The  right  to  take  depositions  in  proceedings  under  this  Act  si 
be  determined  and  enjoyed  according  to  the  United  States  la 
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held  a  question  for  the  Jury.  Jai 
Supply  &  Hardware  Go.  v.  Dayton  C 
*  Iron  Co,  (1916)  223  Fed.  991,  139 
C.  A.  367.  But  where  the  act  of  ba 
rnptcy  charged  is  a  transfer  of  prop 
ty  with  intent  to  prefer  a  creditor,  1 
the  answer  admits  the  respondent's 
solvency  and  the  act  charged,  but  me 
l'  denies  tbe  intent,  this  does  not  ri 
SQcb  an  iaane  as  to  entitle  bim  U 
trial   by   jury.      In    re   Harris    (D. 

1907)  155  Fed.  216,  19  Am.  Bai 
Rep.  204. 

3,  ProoasdlNOB  and  ravlaw.  ^  '} 
bankruptcy  court  may,  in  Its  dlacreti 
issue  a  special  venire  and  impane 
jury  to  try  tbe  iasue,  at  any  time,  wi 
out  regard  to  the  queatiou  of  its  be 
term  dme  or  vacation  in  tbe  disti 
court  proper.  In  re  Findlay  (D. 
1873)  Fed  Caa.  No.  4,789;  Lehmai 
Straasberger  (C.  C.  1875)  Fed.  C 
No.  8,216.  Tbe  proccedingB  on  a  j 
trial  held  under  this  provision  of 
bankruptcy  act  are  the  same  in  form 
on  tbe  trial  of  an  ordinary  action  at 
in  a  federal  court.    In  re  Ward  (D. 

1908)  101  Fed.  755,  20  Am.  Bankr.  B 
482;  Moras  v.  Franklin  Coal  Co.  (D 
1903)  125  Fed.  998,  11  Am.  Bai 
Rep.  423;  In  re  Jelah  (D.  O.  1874 
N.  B.  R,  412,  Fed.  Gas.  No.  7,257. 
error  is  committed,  it  can  only  be 
viewed  on  an  application  for  a  t 
trial  or  on  a  writ  of  error,  and  not 
appeal.  In  re  Neasmfth  (1906) 
Fed.  160,  77  C.  0.  A.  402,  17  J 
Bankr.  Rep.  128, 

Requiring  the  jury,  in  an  involunt 
bankruptcy  proceeding,  to  find  a  sup; 
mental  verdict  on  an  issue  which  . 
been  overlooked  held  not  error.  B 
ders  Clothing  Co.  v.  Barnham-Mun; 
Root  Dry  Goods  Oo.  (0.  C.  A.  19 
228  Fed.  470. 
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a  force,  or  such  as  may  be  hereafter  enacted  relating  to  the  tak- 

f  depositions,  except  as  herein  provided. 

otice  of  the  taking  of  depositions  shall  be  filed  with  the  referee 

ery  case.     When  depositions  are  to  be  taken  in  opposition  to 

lowance  of  a  claim  notice,  shall  also  be  served  upon  the  claimant, 

vhen  in  opposition  to  a  discharge  notice  shall  also  be  served 

the  bankrupt. 

'ertified  copies  of  proceedings  before  a  referee,  or  of  papers, 

issued  by  the  clerk  or  referee,  shall  be  admitted  as  evidence 
like  force  and  effect  as  certified  copies  of  the  records  of  district 
s  of  the  United  States  are  now  or  may  hereafter  be  admitted  as 
nee. 

.  certified  copy  of  the  order  approving  the  bond  of  a  trustee  shall 
itute  conclusive  evidence  of  the  vesting  in  him  of  the  title  to 
roperty  of  the  bankrupt,  and  if  recorded  shall  impart  the  same 
;  that  a  deed  from  the  bankrupt  to  the  trustee  if  recorded  would 
imparted  had  not  bankruptcy  proceedings  intervened. 

certified  copy  of  an  order  confirming  or  setting  aside  a  com- 
on,  or  granting  or  setting  aside  a  discharge,  not  revoked,  shall 
'idence  of  the  jurisdiction  of  the  court,  the  regularity  of  the 
edings,  and  of  the  fact  that  the  order  was  made. 
L  certified  copy  of  an  order  confirming  a  composition  shall  con- 
e  evidence  of  the  revesting  of  the  title  of  his  property  in  the 
rupt,  and  if  recorded  shall  impart  the  same  notice  that  a  deed 

the  trustee  to  thei  bankrupt  if  recorded  would  impart.     (30 

551.    32  Stat.  798.) 

!n  thii  lectioii,  aa  oriEioall?  enacted,  Bubdiviaion  a  was  bb  toUowa: 

'a  A  court  of  bankruptcy  Uay,  upon  application  of  an;  officer,  bankrapt,  or 

editor,  by  order  require  any  deaiguated  person,  including  the  bankrupt,  who 

a  competent  witnew  under  the  laws  of  the  State  in  which  the  proceedinga 

!  pending,  to  appear  in  court  or  before  a  referee  or  the  judge  of  an;  State 

jrt,  to  be  eiamined  concerning  the  acta,  conduct,  or  property  of  a  bankrupt 

loae  estate  ia  in  proceaa  of  adminiatration  under  this  Act." 

t  was  amended  by  Act  Feb.  6,  1003,  c.  467,  f  7,  cited  above,  to  read  as  set 

'th  here. 

Section  19  of  aaid  amendatory  Act  Feb.  S.  1903,  c.  487,  S2  Stat.  601,  pn>- 

led  that  the  act  ahould  not  apply  to  bankruptcy  cases  pending  when  it  took 

ect,  but  that  inch  cases  should  be  adjudicated  and  diapoaed  of  conformably 

the  provisions  of  the  original  act. 

Hotea  of  Deolatona 

lo  m»7  »pi)lr  lor  exunlDatlon.  en  ft  Go.  (D.  0.  1899)  96  Fed.  748,  2 

He  and  place  of  eiaml nation.  Am.  Bankr.  Rep.  822.     Any  person  who 

■  NouT.  "  "tt^xUoB  """'°"*"'^  has  connected  himself  with  the  proceed- 
■duetlon  and  aiuDLn&tian  ol  books  '°'^'  '°  ^^^  character  of  a  creditor  and 
od  pmpars.  ^^'  proved  his  debt  has  the  right  to  call 

npelllus   attenduice   at  vltnsHea.  for    the    eiamioatioD    of    the    bankrupt 

italuatloii  of  QonreeldeQt  wIlneBBea.  or  of  other  witncsaes.  Ex  parte  Jew- 
■aOM  subject  to  eiBmlnallon.  ett  (D,  C.  1875)  11  N.  B.  R  443.  Fed. 

-  Wife  ot  bankrupt.  Caa.  No.  7.303.    A  bankrupt  aummoned 

;"''°. ".■"."""'.. ?5..''.'°'"''"''-  at  the  instance  of  a  creditor  who  has 

proved   bia  claim   cannot   refuse   to  be 
sworn  and  examined  on  the  ground  that 
the  claim  ia  not  valid  unless  such  inva- 
t  or  the  inquiry.  lidit;  baa  been  proved.     In  re  Winsbip 

lunlcatlons.  (D.    C.    1874)    Fed.    Caa.    No.    17,878. 

t  Bslf-orlmlDaang  taitl-       Nor  on  the  ground  that  he  haa  a  set- 
.        .  oft  which   will  extinguish  tbe  claim  of 

BT    oDce.  jji^  creditor  at  whose  instance  the  order 

for  examination  issued.  In  re  Kings- 
ley  (D.  C.  1873)  7  N.  B.  R.  S58,  Fed. 
'ha  May  apply  f«r  •Kimlnatlon.—  Cas.  No.  7,816.  Creditors  whose  claims 
!iT«r  of  the  bankrupt's  property,  bare  been  protested  against,  if  duly 
ted  in  tbe  bankruptcy  proceed-  proved,  will  be  entitled  to  an  order  for 
I  an  "officer,"  within  the  meaning  the  examination  of  the  bankrupt.  In  re 
I  section,  and  may  apply  for  an  Belden  (D.  G,  1870)  4  N.  B.  R.  194, 
latioD  in  bankruptcy.    In  te  Fix-       Fed.  Cas.  No,  1,241.     When  the  bank- 
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rapt  ia  Bummoned  to  an  examlnatioii  at 
the  instBDce  of  a  creditor  who  hai  prov- 
ed  his  claim,  couuael  for  other  creditors 
haye  no  right  to  interpose  objectionB 
to  hia  eiaminatioi).  !□  re  Wiaship  (D. 
C.  1874)  Fed.  Caa.  No.  17,87a 

Any  person  who  has  a  provable  debt 
and  who  shows  that  he  ia  actually  a 
creditor  of  the  bankrupt,  by  being  nam- 
ed as  a  creditor  in  tbe  baabrapt'a 
Bchedule,  or  by  other  eridence  satisfac- 
tory to  the  referee,  is  entitled  to  an  or- 
der for  the  eiaminstion  of  the  bank- 
rupt, although  be  baa  not  formally 
proved  bis  claim.  In  re  Samueleoba 
(D.  C.  1009)  174  Fed.  911,  23  Am. 
Bankr.  Rep.  528;  In  re  Rose  (D.  C. 
1907)  163  Fed.  63e,  19  Am.  Bankr. 
Bep.  169;  In  re  Kuffler  (D.  O.  1007) 
153  Fed.  667,  18  Am.  Bankr.  Rep.  587; 
In  re  Jehu  (D.  C.  1809)  94  Fed,  638,  2 
Am.  Bankr.  Rep.  408;  In  re  Walker 
(D.  0. 1899)  96  Fed,  550,  3  Am.  Bankr. 
Rep.  85.  On  a  similar  principle,  where 
the  proposed  examination  of  the  bank- 
rupt has  a  bearing  on  the  queation  ol 
hia  discharge,  it  ia  not  a  necesBsry  pre- 
requisite to  the  order  tor  such  exsmi- 
netion  that  the  creditor  applying  there- 
for should  have  filed  spedfications  in 
opposition  to  tbe  dischsrge.  In  re 
Baum  (D.  C.  1867)  1  N.  B.  R.  6,  Fed. 
Oas.  No.  1,116.  Bat  the  right  of  a 
creditor  to  examine  the  bankrupt  is 
saspended  by  the  creditor's  acceptance 
of  a  proposed  composition.  In  re  Titft 
(D.  C.  1878)  18  N.  B.  B.  177,  Fed.  Caa. 
No.  14,032. 

2.  TlHfl  BHd  placs  «f  «xamlutlon.— 
An  ezami nation  in  bankruptcy  may  be 
ordered  and  held  after  tbe  filing  of  the 
petition,  though  prior  to  the  adjudica- 
tton.  Cameron  v.  U.  a  (1011)  192 
Fed.  548,  113  C.  C.  A.  20.  27  Am. 
Bankr.  Rep.  657.  The  court  has  au- 
thority to  order  the  eiamlnation  of  a 
1>ankrupt  or  other  witnesses  at  any 
dme  after  the  filing  of  an  involuntary 
petition,  although  there  baa  been  no  sd- 
JudJ:Btion,  nor  appointment  of  a  receiv- 
er. Rawlins  v.  Hall-Epps  Clothing 
Co.  (1914)  217  Fed.  884,  133  C.  C.  A. 
594.  Tbe  examinatioD  of  a  bankrupt 
under  oath  could  be  ordered  by  a  bank- 
mptcy  court  on  application  of  tbe  re- 
ceiver, where  adjudication  in  bankrupt- 
cy had  not  been  made,  as  the  estate 
must  be  regarded  as  in  "process  of  ad- 
minist ration"  witbin  {  9501  ante.  Cam- 
eron T.  U.  8.  (1014)  .14  Sup.  Ct.  244, 
231  n.  S.  710.  58  L.  Rd.  448;  Ei  parte 
Bick  (C.  C.  1900)  155  Fed,  908,  19  Am. 
Bankr.  Rep.  68;  In  re  Fleischer  (D.  O. 
1907)  !51  Fed.  81.  IS  Am.  Bankr.  Rep. 
194.  CONTRA.  In  re  Dnvidson  (D.  O. 
1907)  158  Fed.  678, 19  Am.  Bankr.  Rep. 
833;  In  re  Crenshaw  (D.  C.  1907)  155 
Fed.  271,  19  Am.  Bankr.  Rep.  260; 
Skubinsky  v.  Boded  (1909)  172  Fed. 
332,  97  C.  C.  A.  116,  24  L.  H.  A.  (N. 
S.)   985,  22  Am.  Bankr.  Rep.  689. 

Under  former  bankruptcy  acts  it  waa 
held  that,  at  least  for  tbe  purposes  of 
■ji  examination,  a  person  waa  to  bs 
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considered  a  bankrupt  from  the  tin) 
the  filing  of  tbe  petition,  whether  It 
voluntary  or  involuntary;  and  he 
for  example,  if  certain  creditors  fil< 
petition  against  their  debtor,  and 
tain  other  creditors  contested  tbe  m 
the- debtor  might  be  eiamined  in  i 
tion  to  his  indebtednesj  to  the  petit 
ing  creditors,  not  only  before  an  a 
dication  had  been  made,  but  for  tbe 
purpose  of  preventing  one.  In  re  H 
ted  (D.  C.  1843)  Fed.  Cas.  No.  6. 
Bi  parte  Lee  (D.  C.  1842)  Fed. 
No.  8,178;   In  re  Bromley  (D»h)  : 

B.  R.  686;  In  re  Salkey  (C.  O.  IJ 
0  N.  B,  R.  107,,  Fed.  Cas,  No.  12,K 

Under  the  former  law,  it  was 
that  the  bankrupt  could  not  be  coir 
led  to  submit  to  an  examination  a 
be  had  received  his  discharge,  o: 
leaat  after  the  expiration  of  the 
witbin  which  an  application  to  set  a 
the  discharge  might  be  made,  li 
Jones  (D.  C.  1872)  6  N.  B,  R.  386. 
Cas.  No.  7,440:    In  re  Witkowaki 

C,  1874)  10  N,  B,  R.  209,  Fed.  Caa. 
17,920;  In  re  Dole  (C.  C.  1874)  1 
B.  R.  193,  Fed.  Cas.  No.  3,964.  C 
pare  In  re  Heath  (D.  C.  1873)  7  ^ 
R,  448,  Fed.  Cas.  No.  6,304. 

Where ,  proceedings  in  involun 
bankruptcy  against  a  corporation  1 
been  at  iasue  on  the  petition,  demui 
and  anawers  denying  insolveDcy  fo 
months  witJiout  being  brought  t 
bearing,  a  creditor  la  not  entitled  t< 
order  for  an  examination  without  st 
ing  a  present  necessity  for  it,  Ii 
WUkes-Barre  light  Co.  (1913)  208  : 
539,  125  C.  0.  A.  541. 

3.  Applloallon  and  ordar  for  axui 
tlon.^t  is  in  tbe  discretion  of  tbe  c 
of  bankruptcy  to  order  the  examina 
o(  a  designated  witness  on  a  me 
oral  application  therefor.  In  re  Al 
Preas  (1904)  134  Fed.  51.  67  C.  C 
161,  13  Am.  Bankr.  Rep.  11. 

In  the  case  of  a  receiver  or  tru 
in  bankruptcy,  his  simple  applicatioi 
demand  for  an  order  or  aummans  i: 
that  is  required  to  support  it,  and  « 
a  third  person  ia  to  be  examined.  : 
not  necessary  for  the  trustee  to 
forth,  in  the  form  of  an  application 
the  aumm<HiB,  tbe  guesdons  which 
to  be  asked  upon  the  eiaminadon 
the  particular  facts  or  transaction! 
to  which  he  proposes  to  interrogate 
witness.  In  re  Bryant  (D,  O,  1011) 
Fed.  530,  26  Am.  Bankr,  Rep.  604; 
re  Fiien  &  Co.  (D.  C.  1899)  06  ] 
748,  2  Am.  Bankr.  Rep.  822;  In 
Howard  (D.  O.  1899)  95  Fed.  41J 
Am.  Bankr.  Rep.  582. 

An  order  requiring  bankrupts  to 
pear  for  examination  before  a  ref 
at  a  distance  from  tbeir  residence, 
generally  to  produce  their  books,  « 
ings.  and  memoranda,  held  onreai 
a1)le  and  erroneous,  as  too  broad.  R 
Uns  V.  Hall-Epps  Clothing  Co.  (It 
217  Fed.  884,  133  O,  C.  A.  084. 

Power  and  iuriadictlon  to  make 
order  requiring  tbe  bankrupt  or 


competent  witness  ti 
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appear  a ad 
vested  in  the 
e  in  bankruptcy.  In  re  Pioneer 
Co.  {D.  C.  1869)  7  N.  B.  R.  250. 
Cas,  No.  11,178;  In  re  Brandt 
1868)  2  N.  B.  R.  215.  Fed.  Cas. 
,812;    In  re  Lanier  (D.  C.  1868) 

B.  B;  1M.  Fed.  Cas.  No.  8,070: 
Abbe;  Press  (1904)  134  Fed.  51, 

C.  A.  161,  13  Am.  Banbr.  Rep.  11. 
:n  a  bankruptcy  proceeding  has 
referred  generally  to  a  given  ref- 
he  baa  jurisdiction  to  order  a 
person  to  niipear  before  him  for  - 
nation.       In     re     Abl>ef     Frees 

)  134  Fed.  51.  67  C.  C.  A.  161,  13 
Janbr.  Bep.  11. 

—  Notice  of  mppllDatlon.— When 
ankrupt  is  cited  before  the  ref- 
!or  examination  before  any  meet- 
'  his  creditors  has  been  held  and 
■  the  appointment  of  a  trustee, 
he  object  of  the  examination  is 
!  to  obtain  information  on  which 
'epare  the  acbedules,  it  ia  not 
;ial  to  the  validity  of  the  proceed- 
lat  notice  should  have  been  given 
•  creditors.  In  re  Franklin  Syn- 
(D.  G.  1900)  101  Fed.  402,  4 
Bankr.  Rep.  244. 
9  proper  Uiat  an  examination  of 
ankrupt  should  be  had  to  enable 
ors  to  prepare  apecifications  in 
ition  to  hia  discharge.  Notice  of 
examination  must  be  given,  it 
be  open  to  all  credilora,  and  or- 
ly  it  will  be  bad  once  for  all.  To 
expense  and  delay,  the  notice  to 
ors  to  attend  in  opposition  to 
ischarge  may  embrace  a  notice 
imination  of  the  bankrupt.  In  re 
(D.  C.  1809)  91  Fed.  63S,  1  Am. 
r.  Rep.  419. 

order  for  examination  of  a  bank- 
should  not  be  granted  in  in  vol - 
y  proceedioga.  where  there  has 
no  adjudication,  nor  appointment 
receiver,  without  notice  to  the 
Tipt  Rawlins  v.  Hall-Bpps 
ing  Co.  (1914)  217  Fed.  884,  133 
A.  694. 

en  the  trustee  deairea  to  examine 
ueas  for  the  purpose  of  discover- 
roperty  of  the  bankrupt,  and  cans- 
summons  to  issue,  it  is  not  nee- 
!  to  give  notice  to  the  bankrupt 
e  time  and  place  of  auch  exami- 
1.  In  re  Levy  (D.  C.  1867)  Fed. 
No.  8,295:  In  re  Duncan  (D. 
76)  Fed.  Cas.  No.  4.132. 
to  informing  third  parties,  whose 
^■ts  may  be  affected  by  an  ex- 
Ltion  in  bankruptcy  and  the  or- 
whicb  may  be  founded  on  it,  it  is  - 
iliat  the  proceeding  is  administra- 
n  character,  and  one  in  which  the 
lictlou  of  the  court  is  not  depend- 
n  the  service  of  regular  proceaa, 
would  be  in  a  auit,  and  hence  a 
:  given  bj  mail  a  reasonable  time 
e  the  hearing  is  sufficient.  In  re 
1  (D.  G.  1900)  103  Fed.  850,  1 
Bankr.  Rep.  6S2. 


5.  Productloa  and  axaMlsatlon  of 
books  and  papers^— A  referee  in  bank- 
ruptcy has  jurisdiction  to  pass  an  or- 
der, in  the  course  of  the  examination 
of  a  bankrupt  at  a  statutory  meeting 
of  his  creditors,  to  compel  the  bank- 
rupt to  produce  necessary  books  of  ac- 
count for  the  proper  admiuistration  of 
the  estate  in  the  interest  of  the  cred- 
itora.  In  re  Soloway  &  Katz  (D.  C. 
1912)  195  Fed.  103.  28  Am.  Bankr. 
Rep.  228. 

When  the  bankrupt  is  ordered  to  at- 
tend before  the  referee  for  examina- 
tioQ,  he  may  be  required  in  the  same 
order,  or  by  a  separate  similar  order, 
to  produce  his  books  of  account  and 
other  papers  needed  in  the  investiga- 
tloD  of  his  affairs,  and  a  formal  snb- 
pcena  duces  tecum  is  not  necessary. 
Id. 

Where  creditora  of  a'  bankrupt  cor* 
porstion  contend  that  another  corpo- 
ration is  in  fact  the  bankrupt  under 
another  name,  the  bankruptcy  court 
has  jurisdiction  to  order  such  other  cor- 
poration to  produce  its  books  and  pa- 
pers before  the  special  master  on  the 
hearing  of  orders  to  show  cause  why 
the  receiver  shonld  not  be  extended 
over  the  property  of  such  company. 
In  re  Ironclad  Mfg.  Co.  (1012)  201 
Fed.  66.  119  C.  C.  A.  404. 

Where  it  is  alleged  that  the  bank' 
mpt's  stock  of  goods  was  sold  by  him 
to  a  certain  corporation  without  ade- 
quate consideration,  the  sale  being  in- 
duced by  the  fraud  of  the  vendee,  a 
receiver  of  the  bankrupt's  estate  has 
the  right,  under  procesa  from  the  court 
of  bankruptcy,  to  eiaraine  any  books 
or  documents  of  such  corporation 
showing  or  tending  to  show  its  receipt 
or  disposition  of  said  stock,  or  in  any 
other  way  relating  thereto.  In  re 
Fixen  &  Co.  (D.  C.  1899)  96  Fed. 
748,  2  Am.   Bankr.   Rep.  822. 

Where  a  corporation  organized  as 
the  successor  of  a  partnership  is  a 
mere  fiction,  its  business  and  assets 
being  those  of  the  partnership,  and  the 
firm  is  adjudged  bankrupt,  the  books  of 
the  corporation  must  be  submitted  for 
examination  in  the  bankruptcy  pro- 
ceedings, if  demanded.  In  re  Horgen 
(D.  C.  1899)   97  Fed.  319. 

6.  Campelling  attetidanco  ol  witness- 

M. — Where  the  bankrupt  is  a  prisoner 
in  jail,  his  attendance  before  the  ref- 
eree for  examination  may  be  secured 
by  means  of  the  writ  of  habeas  corpus 
ad  testificandum.  But  this  writ  does 
not  issue  as  a  matter  of  right,  on  the 
request  of  creditors,  but  its  employ- 
ment rests  in  the  discretion  of  the 
court,  and  it  will  not  be  granted  ex- 
cept where  it  is  strictly  necessary,  and 
eapecially  when  the  prisoner  is  con- 
fined by  authority  of  a  state  court 
In  re  Thaw  (1008)  160  Fed.  71.  91  O. 
G.  A.  657,   21   Am.  Baukr.   Rep.  561; 
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Id.  (D.  C.  1908)  172  Fed.  288,  22  Am. 
Bankr.  Rep.  687. 

Where  a  witness  is  actually  present 
before  the  referee  in  bankruptcy  tor 
examination  when  an  order  that  he 
shall  be  sworn  is  made,  the  fact  that 
the  subpcena  issued  and  served  upon 
him  was  not  under  seal  is  immateriaL 
In  re  Abbe;  Press  (1904)  134  Fed.  51, 
OT  C.  C.  A  161,  13  Am.  Bankr.  Rep. 
11. 

If  the  witness  (ails  or  refuses  to  ap- 
pear, he  is  to  be  dealt  with  by  the  judge, 
on  a  certificate  of  the  facts  from  the 
referee,  and  may  be  punished  as  for 
contempt;  btit  an  application  to  the 
court  for  an  attachment  in  the  first  in- 
stance, without  such  certificate,  is  ir- 
repilar  and  improper.  In  re  Kecber 
(D.  C.  1903)  125  Fed.  «S3,  10  Am. 
Bankr.   Rep.  747. 

7.  ExamlnatiM  at  nonresident  wit- 
nesses.—I  u  the  matter  of  securing  the 
attendance  of  a  witness  in  bankruptcy 
proceedings,  the  court  may  exercise  all 
the  power  conferred  upon  it  in  ordi- 
nary civil  cases,  and  hence  the  process 
may  run  into  another  district  In  re 
Woodward  (D.  C.  1876)  Fed.  Cas.  No. 
18,000. 

A  person  cannot  be  compelled  to 
leave  the  state  where  he  resides,  to  be 
a  witness  before  a  referee  in  bank- 
ruptcy, though  his  residence  is  less 
than  100  miles  from  the  place  of  the 
hearing.  In  re  Cole  (D.  C.  1904)  133 
Fed.  414,  13  Am.  Bankr.  Rep.  300. 
And  one  cannot  be  compelled  to  at- 
tend an  exomination  in  l^nkruptcy  at 
a  distance  of  more  than  100  miles  from 
his  residence,  though  it  is  within  the 
same  state.  In  re  Hetnstreet  (D.  C. 
1902)  117  Fed.  BOS.  8  Am.  Bankr. 
Rep.  760. 

The  witness  may  be  required  to  ap- 
pear before  a  designated  referee  in 
the  district  where  the  witness  lives, 
and  in  this  case  the  referee  conducts 
the  examination  in  the  capacity  and 
with  the  powers  of  a  referee  in  bank- 
ruptcy, and  not  merely  as  an  examiner 
with  the  powers  grunted  under  the  gen- 
eral equity  ruli-s.  In  re  Sturgeon 
(1905)  130  Fed.  608.  71  O.  0.  A.  592, 
14  Am.  Bankr.  Rep.  681;  In  re  Wil- 
liams (D.  C.  1903)  123  Fed.  321,  10 
Am.  Bankr.  Rep.  538:  In  re  Kyler  (D. 
C.  1«68)  2  N.  -B.  R.  649,  Fed.  Cas. 
No.  7,956.  Or  the  trustee  or  a  cred- 
itor may  apply  to  the  court  of  bank- 
ruptcy in  the  district  where  the  wit- 
ness lives,  and  that  court  will  have 
ancillary  jurisdiction  to  order  the  ex- 
amination within  its  own  territory.  In 
re  Sutter  Bros.  (D.  C.  1904)  131  Fed. 
654.  11  Am.  Bankr.  Rep.  632.  Com- 
pare In  re  WiUiams  (D.  C.  1903)  123 
Fed.  321,  10  Am.  Bankr.   Rep.   [>38. 

A  court  of  bankruptcy  is  authorised 
to  take  the  depositions  of  witnesses 
who  reside  more  than  100  miles  from 
the  place  of  trial,  whether  within  or 
without   the   state.     In  re  Washington 


Steel  &.  Bolt  Co.    (D.   C.  1914)    i 
Fed.  984. 

When  a  commission  is  issued  by 
court  of  bankruptcy  and  sent  into  i 
other  state,  the  federal  court  in  si 
state  may  compel  the  witness  to  tei 
fy  or  punish  him  for  refusal.  In 
Johnston  (C.  C.  1876)  14  N.  B.  E.  6 
Fed.  Cas.  No.  7,423.  On  an  appUcvt 
for  attachment  of  witnesses  for  c 
tempt  in  not  making  answers  on  eia 
InatioD  under  a  commission  sent  by  ' 
bankruptcy  court  into  another  disti 
'  and  state,  the  attachment  will  be 
fused  where  no  written  interrogator 


formation  is  furnished  as  to  the  pari 
niar  inquiry.  In  re  GUser  (C.  C.  184 
2  N.  B.  R.  398.  Fed.  Caa.  No.  6,4 

If  the  witness  resides  in  a  fore 
country,  his  testimony  cannot  be  tal 
upon  a  deposition,  but  a  commisa 
must  issue.  Cortes  Co.  v.  Tannhau: 
(C.  C.  1883)  18  Fed.  667. 

8.  Persons  sab]«ct  to  examlnatlOB 
The  bankrupt,  when  summoned  for  i 
nminatioo,  cannot  demand  payment 
his  fees  as  a  witness,  as  a  condition 
hla  being  iwora.  In  re  O'Kell  (D. 
1868)  Fed.  Cas.  No.  10,474.  Wher« 
bankrupt  who  has  been  ordered  to  si 
mi t  to  a  further  examination  depa 
from  the  district  before  the  time  i 
pointed,  vrithout  an  examination, 
discharge  will  not  be  granted  until 
has  duly  submitted  to  the  examinnti 
In  re  Kingsley  (D.  C.  1877)  16  N. 
H.  301,  Fed.   Cas.  No.  7.820. 

Any  creditor  of  the  estate  may  ap: 
for  the  examination  of  a  third  pers 
thoiieh  hia  right  to  do  so  is  not  uoqu 
ified,  it  being  the  duty  of  the  court 
exercise  its  discretion  as  to  awardi 
the  summons  asked  for.  In  re  i 
drewa  (D,  C.  1004)  130  Fed.  383, 
Am.  Bankr.  Rep.  267.  This  examii 
don  of  a  third  person  is  a  proceed: 
entirely  independent  of  the  examinati 
of  the  bankrupt  himself  at  the  instai 
of  the  creditors;  and  a  witness  cam 
object  to  being  examined  on  the  grov 
that  there  has  not  yet  been  any  eiai 
nation  of  the  bankrupt  In  re  1a 
(D.  C.  1867)  Fed.  Cas.  No.  8.296; 
re  Fredenberg  (D.  C.  1868)  Fed.  C 
No.  6,075.  Nor  can  he  object  to  bei 
sworn  and  examined  on  the  ground  U 
no  issue  has  been  made  up  for  deteri 
nation,  or  that  there  is  no  fact  in  d 
pute,  and  that  therefore  he  cannot 
questioned  in  the  character  of  a  "w 
ness."  The  object  of  such  an  eiamii 
tion  is  to  obtain  information  as  to  I 
.bankrupt's  property  end  conduct,  i 
to  prove  or  disprove  some  controvert 
fact  In  re  Blake  (D.  C.  1868)  2  N. 
H.  10,  Fed.  Cas.  No.  1,492.  A  pers 
summoned  for  examination  in  a  pi 
ceeding  in  bankruptcy,  on  the  appUi 
tion  of  a  temporary  receiver  appoint 
by  the  court  of  bankruptcy,  cannot  i 
fuse  to  attend  or  be  examined  on  I 
ground  that  the  order  appointing  t 
receiver  was  erroneous  ot  imptovidei 
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'editor,  as  well  ne  any  otber  per- 
>ay  be  subject  to  this  examination, 
a;  be  interrogeted  as  to  Ms  own 
against  the  bankrupt,  to  the  end 
t  may  be  Htricken  out  if  the  evi- 
abowa  that  it  oannot  be  support- 
a  re  Kjler  (D.  C.  ISaS)  2  N.  B. 
9,    fed.    Caa.    No.    7,956;    In    re 

(D.  C.  1899)  97  Fed.  540,  S 
Jankr.  Rep.  257.  Where  a  wit- 
ia  the  assignee  of  certain  debts 
om  the  bankrupt  to  his  creditors, 
lot  a  Bufficient  reason  fur  him  to 
to  testify  before  the  referee  as 

actual  consideration  paid  for  the 
.,  Chat  tbe  ccnside ration  did  not 
from  the  bankrupt  or  bia  estate, 
lat  to  answer  would  be  revealiDE 
ivate  basioesB  of  the  witness  nn- 
larily  and  prejudice  him  in  anoth- 
C  then  pendiux.  In  re  Traak  (D. 
ra)  Fed.  Cas.  No.  14,141. 
uaignee  for  the  benefit  of  credi- 
r  a  trustee  in  insolvency  appoint- 

a  state  court,  though  more  than 
jonths  before  tbe  bankruptcy  pro- 
gs, may  be  summoned  tof  eiami- 
.  and  Interrogated  concerning  the 
litjon  made  by  him  of  tbe  bank- 
assets.      In   re    Pur  sell    (D.    G. 

114  Fed.  371,  8  Am.  Bankr.  Bep. 

trnstee  in  bankruptcy  may  be 
inaed  and  required  to  testify  in 
ime  manner  as  any  other  witness, 
e  is  not  subject  to  examination  at 
me  on  the  mere  motion  of  a  cred- 
md  an  order  for  his  examination 
ot  be  granted  unless  it  is  asked 
some  issue  regularly  referred  to 
iferee.  In  re  Smith  (D.  C.  1876) 
B.  R.  432.  Fed.  Cai.  No.  12,988. 
•ceiyer  appointed  by  a  state  court. 
It  whom  a  suit  is  pending  by  tbe 
e  in  bankruptcy  for  the  posses- 
of  the  bankrupt's  books,  is  not 
iged  to    refuse    to    produce    the 

and  testify  before  the  referee. 

Hulst  (D.  C.  18T3)  Fed,  Cas. 
,864. 

officers  of  a  corporation  repre- 
t,  and  may  be  required  to  submit 
examination  at  the  first  creditors' 
ig  in  bankruptcy.  Powell  v. 
•om  (1914)  145  N.  T.  8.  1073,  161 
DiT.  453. 

—  Wife  at  bankrupt.— Prior  to 
nendnient  of  1903.  where,  by  the 
of  the  state,  a  wife  could  not  be 
aem  for  or  against  her  husband, 
3uld  not  be  required,  in  proceed- 
a  bankruptcy  against  ber  husband, 
itlfy  concerning  propertr  In  her 
uion  alleged  to  have  been  coa- 
to  her  in  fraud  of  the  bankrupt's 
on,  though  the  tmatee,  seeking 
rover  such  property,  may  proceed 
U  of  discoTer;  against   the   wife. 

Kessler  (D.  C.  1915)  225  Fed, 
In  re  Fowter  (D.  C.  1809)  93 
417,  1  Am.  Bankr.  Bep.  6S6;  In 
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re  Jefferson  (D.  C.  1899)  96  Fed.  826, 
3  Am.  Bankr.  lUp.  174;  In  re  Mayer 
<D.  C.  1899)  97  Fed.  328,  3  Am.  Bookr. 
Rep.  222.  But,  if  competent  ai  a  wit- 
ness, the  wife  of  the  bankrupt  might  be 
interrogated  aa  to  money  or  other  prop- 
erty In  ber  possession,  and  as  to  bow 
end  when  the  same  waa  received  or  ac- 
quired, provided  only  that  tbe  testimony 
showed  such  questions  to  be  reasonably 
pertinent  to  the  subject  of  inquiry, 
which  is,  in  K  general  sense,  the  nature 
and  location  of  the  assets  of  tbe  bank- 
rupt. In  re  Foerst  (D.  C.  1899)  M 
Fed.  190.  1  Am.  Bankr.  Rep.  259. 

If  reasonable  ground  has  been  laid, 
the  wife  of  a  bankrupt  may  be  interro- 
gated to  determine  whether  a  business 
conducted  in  her  name  is  in  fact  hert 
or  the  bankrupt's,  and  she  may  be  ask- 
ed such  questJoDB  as  are  pertinent  to 
that  inquiry.  In  re  Worrell  (D.  C. 
1903)  125  Fed.  169.  10  Am.  Bankr. 
Rep.  744. 

Tbe  bankrupt's  wife  cannot  be  re- 
quired to  testify  SB  to  confessions  or 
admissions  of  ber  husband  in  regard  to 
his  dealings  with  third  persons;  there 
is  nothing  in  the  bankruptcy  law  to  de- 
stroy the  privilege  ot  such  confidencea. 
In  re  Jefferson  (D.  C.  1899)  9B  Fed. 
826,  3  Am.  Bankr.  Rep.  174;  In  re  Qil- 
bert  (D.  C.  1889)  Fed.  Cas.  No.  5.410. 

If  tbe  wife  of  tbe  bankrupt,  being  du- 
ly summoned  to  appear  and  be  examin- 
ed, fails  or  refuses  to  attend  before 
the  referee,  or  declines  to  be  sworn  or 
to  answer  any  proper  question,  she  is 
to  be  dealt  with  as  any  other  witness, 
that  is.  by  an  attachment  to  enforce 
her  attendance,  and  punishment  as  for 
contempt  if  she  will  not  respond  to  the 
queations.  In  re  Bellis  (D.  C.  1869) 
3  N.  B.  R.  270,  Fed.  Cas.  No.  1576; 
In  re  Woolford  (D.  C.  1870)  3  N.  B. 
R.  444,  Fed.  Cas.  No.  18.029;  In  re 
Van  Tuyl  (D.  C.  1868)  2  N.  B.  R.  70, 
J'ed.  Cas.  No.  16,881. 

10.  Second  axamlnatlon  af  bankrupt 
—A  full  and  fair  opportunity  must  be 
allowed  to  all  the  creditors  to  inquire 
into  the  matters  pertinent  to  such  in- 
vestigation, and  it  ia  unquestionably 
within  the  authority  of  the  court  to  or- 
der the  bankrupt  to  appear  and  be  ex- 
amined a  second  time,  or  as  often  as 
proper  occasion  tor  it  may  be  found  to 
exist.  In  re  Bryant  (D.  C.  1911)  188 
Fed.  630,  26  Am.  Bankr.  Hep.  504;  In 
re  MeUen  (D.  C.  1S!}9)  97  Fed.  326,  3 
Am.  Bankr.  Rep.  220;  In  re  Vogel  (D. 
C.  1871)  6  N.  B.  R.  383,  Fed.  Caa,  No. 
16,984;  In  re  Brandt  (D.  C,  186S)  2 
N.  B,  R,  345,  Fed,  Cas.  No,  1,813. 
When  the  bankrupt  baa  once  fully  sub- 
mitted to  an  examination,  he  has  a 
right  to  be  protected  against  unreason- 
able demands  upon  his  time  for  further 
examination,  and  after  ample  opportu- 
nity has  been  afforded  and  an  apparent- 
ly full  examination  had.  a  second  ex- 
amination will  not  be  ordered  unless 
some  substantial  reason  for  such  an 
order  is  presented  and  established.    In 
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re  FriBbie  (D.  C.  1876)  13  N.  B.  R. 
34S,  Fed.  Cas.  No.  e,131;  In  re  Adams 
(D.  C.  1868)  2  N.  B.  H.  272.  Fed.  Caa. 
No.  40;  In  re  leidor  (D.  a  1868)  1  N. 
B.  R.  264,  Fed.  Csb.  No.  7,108;  In  re 
(Albert  (D.  C.  1869)  3  N.  B.  R.  1S2, 
Fed.  Caa.  No.  S,410.  Where  an  ezami- 
naUon  ot  the  bankrupt  ia  abruptly  ter- 
minsted  by  the  failore  of  the  trustee's 
couDBet  to  appear,  and  an  order  (of  a 
oew  examination  is  takes,  tbe  bankrupt 
cannot  refuse  to  attend  or  to  teatif;. 
In  re  Van  Tuyl  (D.  C.  1868)  2  N.  B. 
B,  70,  Fed.  Cbb.  No.  16,881. 

II.  Conduct  of  the  examination.— &]■ 
tbough  the  bankruptcy  act  givea  lati- 
tude in  the  examinntton  o(  a  bankrupt, 
it  doee  not  othenvise  abrogate  the  rule 
as  to  tbe  examination  and  croBS-eiami- 
nalion  of  witnessea  which  prevailB  in 
the  federal  courts.  In  re  Kinnane  Co. 
(D.  C.  1914)  217  Fed.  488,  confirma- 
tion denied  (D.  C.  1015)  221  Fed.  762. 

The  attorney  for  the  trustee  in  bank- 
ruptcy tDB-T  act  as  attorney  for  tbe 
creditors  in  tbe  eiaminstion  of  the 
bankrupt.  In  re  Levy  (D.  C.  1867)  1 
N.  B.  R.  184.  Fed.  Cas.  No.  8,290. 
Where  an  attorney  offers  to  examine 
the  bankrupt  in  behalf  of  a  creditor, 
and  it  appears  that  his  power  of  aftor- 
Dey  has  been  revoked,  it  is  not  error 
for  the  referee  to  refuse  the  attorney 
tbe  right  to  eiamiue  tbe  bankrupt  aa 
to  tbe  drcumstaoces  under  which  the 
revocation  of  his  power  of  attorney  had 
been  obtained.  In  re  Tittt  (D.  C. 
1878)  IT  N.  R  E.  550.  Fed.  Caa.  No. 
14,030.  On  the  examination  of  a  wit- 
ness respectius  the  bankrupt's  estate, 
on  tbe  application  of  a  creditor,  it  is 
held  that  other  creditors  have  no  right 
to  Intervene  and  object  to  questions 
asked.  In  re  Stuyvesant  Bank  (D.  O. 
1872)  7  N.  B.  R.  445,  Fed.  Cas.  No. 
13,582. 

When  tbe  bankrupt  has  been  examin- 
ed by  a  creditor  or  by  the  trustee,  he 
ma;  be  cross-examined  by  bis  own 
counsel  so  far  as  may  be  neceseary  to 
explain  or  qualify  any  matters  brought 
out  on  the  direct  examination  which 
may  seem  to  bear  unfavorably  upon  his 
condnct  or  dealings,  or  which  are  ob- 
scure. In  re  Noyes  (D.  O.  1874)  11  N. 
B.  R.  111.  Fed.  Cas.  No,  10,370;  In 
re  Leachman  (D,  C.  1868)  1  N.  B.  R. 
391,  Fed.  Cas.  No.  8.157;  In  re  I*vy 
(D.  C.  1867)  1  N.  B.  R.  136,  Fed.  Cas. 
No.  8,296.  Compare  In  re  Bragg  (D. 
0.  1842)  Fed.  Caa.  No.  1.799. 

The  examining  party  has  tbe  right  to 
have  the  examination  reduced  to  writ- 
ing. In  re  Jackson  (D.  G.  1874)  8  N. 
B.  R.  424.  Fed.  Cas.  No.  7428.  The 
referee,  as  a  judicial  officer,  is  not  re- 
quired either  by  custom,  the  bankrupt- 
cy act,  or  the  rules,  to  take  the  notes 
of  testimony  personally,  or  to  incur  tbe 
expense  of  clerical  or  stenographic  aid 
therein  for  the  benefit  of  a  creditor  ex- 
amining the  bankrupt,  without  Indem- 
nity therefor.  He  stuivild  supervise  or 
direct  tbe  taking  of  testimony   at  the 


expense  of  tbe  parties  desiring  it,  or 
may  allow  it  to  be  taken  by  the  part 
themselves.  In  re  Wsrszawiak,  1  N 
Bankr.  News,  135.  But  the  refer 
upon  the  application  of  tbe  trastee 
bankruptcy,  may  authorise  the  empl< 
ment  of  a  stenographer  to  report  i 
transcribe  the  proceedings  at  the  i 
pense  of  the  estate.  Banbmptcy  A 
t  3S,  cL  6.  A  witness,  having  been  < 
amined  before  a  referee  and  his  tei 
mony  taken  down,  is  entitled  to  ri 
over  the  testimony  before  he  is  cc 
pelled  to  sign  it  In  re  Waters-Col 
Co.  <D.  C.  1814)  212  Fed.  761.  Wh 
a  bankrupt's  examination  before  a  s 
del  master  was  taken  by  a  stenog 
pber  and  a  transcript  made,  it  was 
bankrupt's  duty  to  aign  the  transcr 
though  be  now  claims  that  certain 


his 


of   his   misonderstandiog  tbe   questi 

or  not  being  correctly  informed  wl 
he  anawered;  he  being  entitled  only 
make  such  entry  on  the  record  bef 
his  signature  and  jurat  In  re  Samt 
(C.  C.  A.  1014)  213  Fed.  447. 

The  bankrupt  cannot  require  the  i 
eree  to  have  his  testimony  taken  dc 
in  longhand  when  the  trnstee  furois 
a   stenographer.     In   re    Frey    (D. 

1877)  Fed.  Cas.  No.  6,114. 

Tbe  referee  has  a  general  conl 
over  the  conduct  and  course  of  the 
amination;  but  it  is  said  that  be 
no  authority  to  limit  in  advance 
time  within  which  the  eiaminat 
must  be  concluded.     In  re  Tift  <D. 

1878)  17  N.  B.  R.  421,  Fed.  Cas. 
14,036;  In  re  Waitifelder  (D.  C.  IS 
Fed.  Cas.  No.  17,047.  He  may 
journ  the  examination  for  sulBd 
cause.  In  re  Robinson  (D.  C.  1860 
N.  B.  R.  516,  Fed.  Cas.  No.  11,1 
And  although  he  is  required  to  cer 
to  the  judge  for  decision  questions  a. 
ing  in  the  coarse  of  the  proceeding, 
may  properly  refuse  to  suspend  the 
amination  which  is  pending  until  the 
ciBion  of  such  questions,  at  least  wb 
no  creditor  1b  at  that  time  entitled 
priority.  In  re  Tifft  (D.  C.  1878) 
N.  B.  K.  650,  Fed.  Caa.  No.  14,030. 

12.  -—  Right  to  oountei^A  Btr 
ger  to  the  proceedings  (that  is, 
who  ia  neither  the  bankrupt  himself 
a  creditor)  when  summoned  to  app 
and  be  examiDed  in  bankruptcy,  at 
instance  of  tbe  trustee  or  the  credit' 
has  no  right  to  have  the  attenda 
and  advice  of  counsel  at  hie  exami 
tion.  In  re  Feinberg  (D.  C.  1800 
N.  B.  R.  425,  Fed.  Cas.  No.  4,716; 
re  Fredenberg  (D.  C.  1808)  1  N.  B. 
268,  Fed.  Cas.  No.  6,075;  In  re  Fe. 
(D.  C.  1870)  Fed.  Cas.  No.  4,715; 
re  Stuyvesant  Bank  (D.  C.  1872)  7 

B.  E.  445,  Fed.  Cas.  No.  13,582;  Ii 
Sehonberg  (D.  C.  1874)  Fed,  Cas. 
12,477;  In  re  Comstock  (D.  C.  IS 
Fed.  Cas,  No.  3,080;   In  re  Howard 

C.  1890)  05  Fed.  415,  2  Am.  Bat 
Rep.  582. 

A  creditor  of  the  bankrupt  is  no 
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'"  to  tbe  proceeding,  in  any  such 
Bt  to  entitle  him  to  interfere  with 
)e  represented  in  it  by  connsel,  or 
st  it  ia  in  the  jndicial  discretion 

referee  to  permil:  or  refuse  such 
lentatioD.  In  re  Abbe;  Press 
)'  134  Fed.  51,  67  C.  C.  A.  161, 
D.  Bankr,  Rep.  11;  In  re  Com- 
(D.  C.  1875)  Fed.  Cas.  No.  3,080. 

bankrupt  is  entitled  to  be  sttend- 

hia  cotmsel  oa  his  eiumination, 
lie  attorney  may  interposu  obiec- 
to  any  improper  gueationa  pro- 
ed  lo  tbe  bankrupt.  In  re  Tan- 
0.  G.  1868)  Fed.  Caa.  No.  13,745. 
be  bankrupt  baa  no  absolute  riEbt 
isult  with  bis  counsel  before  an- 
3s  any  given  questions,  or  to  take 
ivice  as  to  tbe  neccesitr  of  bis  an- 
ag  Ihe  question  or  the  form  of  bia 
rr.  Tbia  privilege  may  be  allowed 
n  by  the  referee,  if  tbe  circnm- 
;s  render  it  proper,  but  it  cannot 
limed  as  of  right.  The  referee 
discretionary  power  to  allow  such 
sultaCion  of  the  bankrupt  with  bia 
el,  and  whether  or  not  it  aball  be 
>d  must  be  determined  by  him  ac- 
ig  to  the  circumstances  of  each 
ular  case.  lu  re  Patterson  (D. 
37)  1  N,  B.  R.  150.  Fed.  Cas.  No. 
);    In  re  Tanner  (D.  C.  1868)   1 

R  316.  Fed.  Caa.  No.  13,745;  In 
Ison  (D.  C.  1868)  1  N.  B.  R.  364, 
Cas.  No.  7,562:  In  re  Collins  <D. 
5S)  1  N.  B.  R.  551,  Fed.  Cas.  No. 
;    In  re  Lord   (D.  C.  1868)  8  N. 

243,  Fed.  Cas.  No.  8,502. 

Objactloni  to  questions  atid 

IS  thsrson. — Where  the  bankrupt 
attorney,  he  baa  tbe  right  to  raise 
uestion  on  bis  eiamination  which 
toraey  for  him  could  raise,  and  he 
.  in  contempt  for  refusal  to  answer 
Ions  to  which  he  presents  in  good 

well-founded  object!  on  a.  In  re 
IT  (D.  C.  1900)  104  Fed.  982,  4 
Sankr.  Rep.  728. 

Scopa  and  extent  af  tho  Inqalry. 
■■  bankrupt  may  be  examined  sub- 
ially  as  under  a  reference  upon  a 
:or'8  bill,  or  in  proceedinga  sup- 
:Dtary  to  execution.  In  re  Pioneer 
r  Co.  (D.  C.  1869)  7  N.  B.  R.  250, 

Cas.  No.  11,178.  All  questions 
)roper  which  elicit  answera  tend- 
)  show  an  interest  of  the  bankrupt 
iperCy  at  the  time  the  petition  waa 

In  re  Caraon  (D.  C.  1868)  2  N. 
,  107,  Fed.  Cas.  No.  2,461.  A 
ioD  as  to  whether  a  bankrupt  did 
nake  a  certain  statement  in  writ- 
11  to  bis  assets  within  a  few 
bs  prior  to  his  bankruptcy,  on 
J  he  obtained  property  on  credit 
certain  of  his  creditors,  is  maleri- 
d  proper  to  be  asked  bim  on  his 
inaHon.  In  re  Jacobs  &  Roth  (D. 
107)  154  Fed.  988,  18  Am.  Bankr. 
728. 
8  tbe  duty  of  the  bankrupt  to  dla- 

wbatever  it  may  concern  any  par- 
interested  to  know  concerning  his 


debts,  buaineas,  or  estate.  In  re  Cooke 
(D.  C.  1874)  10  N.  B.  R.  126,  Fed. 
Cas.  No.  3,168.     He  may  be  examined 

on  tbe  question  whether  a  composition 
offered  to  bis  creditors  should  be  ac- 
cepted by  them  and  confirmed  by  the 
court,'  sa  beiog  for  Che  beat  interest 
of  aU  concerned.  In  re  Ash  (D.  0. 
1878)  17  N.  B.  R.  19,  Fed.  Cas.  No. 
571.  He  may  be  required  to  make 
known  to  the  trustee  the  combination 
of  a  safe  alleged  to  contain  property 
of  bis.  In  re  Hooks  Smelting  Co.  (D. 
C.  1905)  138  Fed.  954,  15  Am.  Bankr. 
Rep.  83. 

U  the  bankrupt  has  testified  that  he 
la  not  tbe  owner  of  certain  property, 
questions  relating  to  the  identity  of  the 
owner,  and  the  duration,  extent,  and 
character  of  the  ownership  of  such 
property,  are  not  relevant.  In  re  Van 
Tuyl  (D.  C.  1868)  1  N.  B.  R.  636,  Fed. 
Cas.  No.  16,880. 

It  ia  not  necessary  for  the  examining 
creditor  or  trustee  first  to  show  that 
the  bankrupt  actually  has  an  interest 
in  the  property,  before  queationing  him 
about  it,  but  only  to  show  that  he  may 
hare  such  an  interest.  In  re  Boneateel 
{D.  C.  1R68)  2  N.  B.  R.  330.  Fed.  Caa. 
No.  1.62S.  Where  tbe  examination  has 
shown  that  tbe  wife  of  the  bankrupt 
holda  valuable  property  transferred  to 
her  by  third  persons  after  his  insolven- 
cy, and  enough  has  come  out  to  furuiab 
reasonable  support  for  the  theory  that 
tbp  consideration  for  snch  transfer 
moved  from  the  bankrupt  himself,  or 
that  the  transfer  to  tbe  wife  was  a 
mere  cover,  then  it  is  the  right  of  tbe 
creditor  to  examine  the  bankrupt  fully 
and  minutely  with  reference  to  the 
whole  transaction,  end  the  bankrupt 
muat  answer  all  pertinent  questions. 
Id.  And  see  In  re  Clark  (D.  C.  1870) 
4  N.  B.  a  237,  Fed.  Cas.  No.  2,805. 
So  where  a  bankrupt  staled  that  he 
had  sold  certain  property  and  used  part 
of  the  proceeds  in  paying  a  debt  for 
money  borrowed,  all  the  circumstances 
of  the  transaction  are  open  to  inquiry 
on  tbe  bankrupt'a  examination  by  his 
creditors.  In  re  Brundage  {D.  C.  1900) 
100  Fed.  613,  4  Am.  Bankr.  Rep.  47. 

A  creditor  nbo  baa  filed  proof  of 
debt,  claiming  that  it  waa  contracted 
by  fraud,  cannot  examine  the  bankrupt 
as  to  the  facta  conatituting  the  alleged 
fraud,  the  inquiry  being  irrelevant  to 
the  scope  and  purpose  of  the  examina- 
tion. In  re  Wright  <D.  C,  1868)  Fed. 
Cas.  No.  18,065,  Compare  In  re  Koch 
(D.  C.  1868)  1  N.  B.  R.  549,  Fed.  Cas. 
No.  7.016. 

It  ia  not  proper,  on  the  examination 
of  tbe  bankrupt,  to  interrogate  him  as 
to  any  property  which  be  may  have  ac- 
quired since  the  commencement  of  tbe 
proceedings,  as  any  aucb  property  is 
his  own  and  ia  not  subject  to  the  bank- 
ruptcy. In  re  Levy  (D.  C.  1367)  1 
N.  B.  R.  136,  Fed.  Caa.  No.  8.296;  In 
re  Roaenfleld  (D.  C.  1868)  1  N.  B.  B. 
319,  Fed.  Cas.  No.  12,059.  But  he  may 
be  asked  qnestiona  tending  to  show 
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that,  within  a  short  time  after  filing 
his  petition,  he  had  money  in  his  pos- 
session not  acquired  by  the  transaction 
of  any  business  subsequent  to  such  fil- 
ing. In  re  McBrien  (D.  C-  1869)  3 
N.  B.  R.  344,  Fed.  Gas.  No.  8,666..  And 
if  he  has  acquired  valuable  property 
during  the  proceedings  under  suspicious 
circumstances,  he  may  be  questioned 
concerning  it.  In  re  Walton,  1  Nat. 
Bankr.  News,  533.  And  see  In  re  Tu- 
dor (D.  C.)  96  Fed.  942,  2  Am.  Bankr. 
Rep.  808. 

A  creditor  who  is  examining  the 
bankrupt  is  not  limited  in  his  questions 
to  transactions  taking  place  since  his 
own  debt  accrued.  In  re  Craig  (D.  C. 
1869)  Fed.  Gas.  No.  3,322.  And  the 
examination  is  not  limited  to  facts  and 
transactions  occurring  within  four 
months  prior  to  the  bankruptcy,  but 
may  be  directed  to  matters  anterior  to 
that  time,  if  the  circumstances  in  ques- 
tion will  throw  any  light  upon  the  facts 
or  issues  pertinent  to  the  proceedings. 
In  re  Brundage  (D.  G.  1900)  100  Fed. 
613,  4  Am.  Bankr.  Rep.  47. 

In  the  examination  of  others  than 
the  bankrupt,  the  witness  may  be  in- 
terrogated generally  as  to  the  acts, 
conduct,  and  property  of  the  bankrupt, 
the  object  being  to  obtain  information 
touching  the  estate  of  the  bankrupt,  its 
condition  and  location,  and  his  conduct 
as  affecting  his  property  and  his  dis- 
posal of  it,  in  order  that  the  necessary 
steps  may  be  taken  for  its  recovery 
and  preservation.  In  re  Blake  (D.  G. 
1868)  2  N.  B.  R.  10,  Fed.  Gas.  No.  1,- 
492;  In  re  Fixen  &  Go.  (D.  G.  1899) 
96  Fed.  748,  2  Am.  Bankr.  Rep.  822. 
The  witness  may  be  required  to  give 
information  as  to  property  of  the  bank- 
rupt fraudulently  held  in  his  name,  as 
to  preferences  alleged  to  have  been  giv- 
en, as  to  his  knowledge  of  any  property 
concealed  by  the  bankrupt,  as  to  any 
secret  trust  or  other  arrangement  be- 
tween the  bankrupt  and  himself,  so  far 
as  it  affects  the  estate  or  the  rights  of 
other  creditors,  as  to  alleged  liens  on 
the  property,  and  so  forth.  In  re  La- 
throp,  Haskins  &  Go.  (D.  G.  1910)  184 
Fed.  534,  24  Am.  Bankr.  Rep.  911; 
In  re  Pioneer  Paper  Go.  (D.  G.  1869) 
7  N.  B.  R.  250,  Fed.  Gas.  No.  11,178; 
Garrison  v.  Markley  (G.  G.  1872)  7 
N.    p.    R.   246,    Fed.   Gas,   No.   5,256, 

The  course  of  the  examination  must 
be  confined  within  legal  limits,  and 
though  the  court  is  vested  with  a  wide 
measure  of  discretion  as  to  its  scope, 
it  must  not  be  pushed  so  far  as  to  en- 
croach upon  the  witness'  right  of  pri- 
vacy in  relation  to  his  own  affairs, 
where  the  concerns  of  the  bankrupt  are 
not  involved.  In  re  Horgan  (1899)  98 
Fed,  414,  39  G.  O.  A.  118,  3  Am.  Bankr. 
Rep.  253;  In  re  Howard  (D.  G.  1899) 
95  Fed-  415,  2  Am.  Bankr.  Rep.  582. 
See  In  re  Barle  (D.  G.  1869)  3  N.  B.  R. 
304,  Fed.  Gas.  No.  4,244;  In  re  Stuy- 
vesant  Bank  (D.  G.  1872)  7  N.  B.  R. 
445,  Fed.  Gas.  No.  13,582;   In  re  La- 
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throp  (D.  G.  1870)  4  N.  B.  R.  94,  Fed. 
Gas.  No.  8,106. 

While  the  statute  should  be  liberally 
construed,  so  as  to  enforce  full  and 
frank  answers  by  a  witness  in  aid  of 
the  bankruptcy  proceedings,  yet  it  does 
not  authorize  an  inquiry  into  his  pri- 
vate affairs  which  have  no  relation  to 
the  "acts,  conduct,  or  property"  of  the 
bankrupt,  nor  can  the  court  require  him 
to  produce  private  papers  having  no 
relation  thereto;  and  a  mere  affidavit 
of  belief  on  the  part  of  creditors  or 
others  is  not  sufficient  to  overcome  a 
positive  statement,  of  the  witness  that 
the  transactions  inquired  about  or  pa- 
pers demanded  have  no  relation  to  the 
bankrupt,  so  as  to  authorize  the  court 
to  compel  him  to  answer  or  to  produce 
the  papers.  In  re  Carley  (D.  G.  1901) 
106  Fed.  862,  5  Am.  Bankr.  Rep.  554: 
In  re  B,  S.  Wheeler  &  Go.  (D.  G.  1007) 
151  Fed.  542,  18  Am.  Bankr.  Rep.  421. 

The  court  cannot  compel  an  officer  of 
a  corporation  in  which  the  bankrupt 
had  stock,  the  same  being  admittedly  in 
the  bankrupt's  possession,  to  give  evi- 
dence as  to  his  opinion  of  the  value  of 
the  stock  and  to  produce  in  support 
thereof  the  records  relating  to  the  finan- 
cial condition  of  the  company.  In  re 
SeUgman  (D.  G.  1911)  192  Fed.  750.  26 
Am.  Bankr.  Rep.  664. 

A  vritness  cannot  be  compelled  to  an- 
swer as  to  the  original  consideration 
for  a  negotiable  bond  issued  by  the 
bankrupt  where  the  creditor  is  a  bona 
fide  holder  for  value.  In  re  Leland  (D. 
G.  1872)  Fed.  Gas.  No.  8,229. 

Where  the  bankrupt,  more  than  a 
year  before  the  enactment  of  the  bank- 
ruptcy law,  had  made  an  assignment 
for  the  benefit  of  his  creditors  under 
the  state  law,  it  is  not  material  or 
proper,  in  his  examination  in  the  bank- 
ruptcy proceedings,  to  inquire  into  the 
circumstances  under  which  the  assign-^ 
ment  was  made,  nor  to  require  the  as- 
signee to  produce  the  books  and  pa- 
pers turned  over  to  him  at  the  time, 
unless  a  foundation  is  first  laid  for  the 
belief  that  property  of  the  bankrupt 
was  withheld  by  him  at  the  time  of 
such  assignment  and  was  still  held  as 
his  at  the  time  of  the  enactment  of 
the  bankruptcy  law.  In  re  Hayden  (D. 
G.  1899)  96  Fed.  199,  1  Am.  Bankr. 
Rep.  670. 

It  is  not  left  to  the  judgment  of  the 
witness  to  decide  whether  or  not  the^ 
question  put  to  him  is  relevant.  If  he 
declines  to  answer  any  question  on  this 
ground,  he  does  so  at  his  peril,  for 
the  decision  as  to  relevancy  of  any  ques- 
tion or  line  of  inquiry  is  for  the  court. 
People's  Bank  of  Buffalo  v.  Brown 
(1902)  112  Fed.  652,  50  G.  G.  A.  411, 
7  Am.  Bankr.  Rep.  475;  In  re  Fixen 
&  Co.  (D.  G.  1899)  96  Fed.  748,  2  Am. 
Bankr.  Rep.  822.  In  examinations  in 
bankruptcy,  saving  the  right  of  the  wit- 
ness to  refuse  to  criminate  himself, 
and  respecting  the  inviolability  of  priv- 
ileged commanicationB,  the  courts  will 
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ally  rale  on  the  vde  of  relevanc?, 
equire  the  witnesH  to  BUHwer  if  it 
i  even  probabla  that  the  facts  to 
Icited   may  be  relevant.     People's 

of  Buffalo  T.  Brown  (1902)  112 
052,  60  C.  C.  A.  411,  7  Am.  Banhi. 
475.    See  Robinson  v.  Philadelphia 

R.  Co.  (C.  C.  ISSfi)  28  Fed.  340; 
ion  Steel  Street-Rail  Go.  t.  North 
ch  Steel  Co.  (C.  C.  1891)  48  Fed. 

'ilitora  cannot  DBe  the  prooesa  of 
inntiona  in  bankruptcy  lor  the  pur- 

of  obtaioing  information  (from 
ins  other  than  the  bankrupt  him- 

which  they  can  uae  in  opposition 
is  discharfje.  In  regard  to  aach 
isaes,  and  the  facia  they  may  know, 
'ditor  must  be  left  to  the  risk  of 
ilisbing  them  opon  the  trial  of  the 
s  aa  parties  are  in  ordinary  trials 
w.  In  re  Brandt  (D.  C.  1868)  2 
.  R.  216,  Fed.  Cas.  No.  1,812. 

attorney  cannot  refuse  to  anawer 
IS  the  facts,  which  he  is  naked  to 
}Be  eajne  to  his  knowledge  while 
g  in  hia  profeaaionaJ  capacity  and 
■  from  the  client  or  from  some  one* 
g  for  the  cUent  Jn  re  O'Donohoe 
C.  1869)  3  N,  B.  a.  2^,  Fed.  Caa. 
10,43S. 
,  Privllafled    oommUBiDatlons^^rbe 

which  torbida  the  disclosure,  aa 
ei  of  evidence,  of  confidential  com- 
catioQB  paaeing  between  an  attor- 
md  hia  client  will  be  reapected  and 
reed  in  eiamioationB  in  bankruptcy 
'SB  than  in  otber  judicial  investiga- 
,.    In  re  Krueger  (D.  C.  1872)  Fed. 

No.  7,942.  Counsel  for  the  bank- 
,  when  examined  art  a  witneaa,  will 
ound   to   answer  all   questiona   ex- 

Bucb  as  require  him  to  diaclose  In- 
latioD  aa  to  the  affairs  of  the  bank- 

which  he  received,  as  auch  coun- 
from  the  bankrupt  or  from  persons 
horn  he  was  referred  by  the  bank- 

for  the  parpoae  of  obtaining  in- 
latioQ.  In  re  Aapinwall  (D.  0. 
)  7  Ben.  433.  Fed.  Cat.  No.  591; 
e  Donohne  (D.  C.  1876)  Fed.  Caa. 
S.900;     In  re   BeUis  (D.   C,   1869) 

Caa.  No.  1,274.  A  witness  aum- 
fd  for  examination  in  a  bankruptcy 
eeding  cannot  refuse  to  be  sworn 
tly  on  the  gronnd  that  he  had  been 
isel  for  tbe  bankrupt  and  was  atill 
egal  adviser.  In  re  Woodward  (D. 
,870)  Fed.  Caa.  No.  17,999.  Nor 
it  be  permitted  to  the  attorney  of 
bankropt  to  add  to  bis  oath  aa  a 
leea  a  reservation  as  to  privileged 
laaiiicationB.  In  re  Adams  <D.  G. 
!)  Fed.  Cas.  No.  42. 
hether  the  privilege  is  properly 
led  and  should  be  allowed  is  a  quea- 

wbich  must  be  determined  by  tbe 
t  and  not  by  the  witness,  and 
*,  by  way  of  preliminary  inveatiga- 
,  the  witness  may  be  subjected  to 
I  an  interrogation  as  will  put  tbe 
t  in  position  to  decide  the  ques- 
.     People's    Bank    of    Buffalo    T. 


Brown  (1902)  112  Fed.  652,  50  G  0. 
A.  411,  7  Am.  Bankr.  Rep.  475. 

16.  Privilege  against  «eir-M-l  mi  Bating 
testimony— Tbe  provision  of  Bank- 
ruptcy Act,  j  4,  ante.  I  9591,  that  no 
testimony  given  by  the  bankrupt  "Bhall 
be  offered  in  evidence  against  him  in 
any  criminal  proceeding,"  does  not  take 
away  the  right  of  the  bankrupt  to  de- 
cline  answering   questions   which   tend 


sufficient  protection,  not  being  as  broad 
and  comprehensive  as  the  constitution- 
al provision,  and  tberetore  not  to  be 
taken  aa  a  substitute  for  It  or  as 
equivalent  to  iL  In  re  Heas  (D.  C. 
1905)  134  Fed.  108,  14  Am.  Bnnkr. 
Rep.  559;  U.  8.  t.  Goldstein  (D.  C. 
1904)  132  Fed,  789,  12  Am.  Bankr. 
Rep.  755;  In  re  Nachman  (D.  C. 
1902)  114  Fed.  995,  8  Am.  Bankr.  Rep. 
ISO;  In  re  Franklin  Syndicate  <D.  C. 
1900)  114  Fed.  205,  4  Am.  Bankr.  Rep. 
511;  In  re  Feldstein  (D.  C.  1900)  103 
Fed.  269,  4  Am.  Bankr.  Rep.  321;  In 
re  Gilbert,  2  Nat.  Bankr.  News,  378; 
In  re  Rosser  (D.  C.  1899)  96  Fed.  305, 
2  Am.  Bankr.  Rep.  755;  In  re  Scott 
(D.  0.  1899)  96  Fed.  815,  1  Am.  Bankr. 
Rep.  49;  In  re  Patterson  (D.  C.  186T) 
1  N.  B.  R.  152,  Fed.  Cas.  No.  10,816; 
In  re  Graham  (D.  C.  1876)  Fed.  Cas. 
No.  6,659;  In  re  Koch  (D.  C.  1868)  1 
N.  B.  R.  549,  Fed.  Cas.  No.  7.S16. 
CONTRA,  Mackel  v.  BocbesUr  (1900) 
102  Fed.  314,  42  a  0.  A.  427,  4  Am, 
Bankr.  Rep.  1.  This  provision  of  the 
atatute  haa  reference  only  to  crimes 
committed  previous  to  the  giving  of 
such  testimony,  and  not  to  any  crimi- 
nal proceeding  based  on  a  crime  inher- 
ent in  the  bankrupt's  examination,  and 
it  does  not  protect  him  from  a  prose- 
cution for  perjury  committed  by  false 
Bwearing  during  the  course  of  bis  ex- 
aminatioo.  And  in  such  a  prosecutioD, 
not  only  may  the  alleged  false  teati- 
mony  be  given  in  evidence,  but  any  oth- 
er testimony  of  the  defendant  given  in 
the  examination  may  be  put  in  evidence, 
provided  it  is  relevant  to  the  issue  and 
tends  to  establish  the  falsity  of  that 
on  which  tlie  prosecution  ia  based. 
Glickstein  v.  U.  S.  (1911)  222  U.  S. 
139,  32  Sup.  Ct.  71,  56  L.  Ed.  128,  27 
Am.  Bankr.  Rep.  786;  DanieU  v.  V. 
S.  (C.  C.  A.  1912)  196  Fed.  459,  27 
Am.  Bankr.  Rep.  790;  U.  S.  v.  Brod 
(C.  C.  191l»  176  Fed.  165,  23  Am. 
Bankr.  Rep.  740;  Cameron  v.  U.  8. 
(1911)  192  Fed.  548.  113  C.  C,  A.  20. 
27  Am.  Bankr.  Rep.  657.  Further,  it 
is  to  be  noted  that  t^e  protection  af- 
forded to  tbe  bankrupt  by  g  9691,  ante, 
extends  only  to  the  testimony  given  by 
the  bankrupt  upon  his  examination  un- 
der that  clause  and  section,  and  does 
not  render  inadmissible,  on  a  criminal 
prosecution,  the  schedules  filed  by  him 
In  tbe  bankruptcy  proceedings,  or  the 
testimony  of  an  expert  accoimtsnt  bss- 
ed  upon  an  examination  of  his  books 
which  he  had  tnrned  over  to  the  trua- 
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tee.  Ensign  t.  Pennsylyania  (1913) 
227  U.  S.  592,  33  Sup.  Ct  321,  57  L. 
Ed.  658,  30  Am.  Bankr.  Rep.  408. 

The  conatitutional  privilege  of  a  wit- 
ness applies  to  a  bankrupt  and  entitles 
him  to  refuse  not  only  to  give  oral 
testimony,  but  to  produce  books  and 
papers  that  will  tend  to  incriminate 
him.  U.  S.  V.  Rhodes  (D.  O.  1913)  212 
Fed.  518. 

Where  a  person  against  whom  indict- 
ments are  pending  in  a  state  court  is 
adjudged  bankrupt  on  an  involuntary 
petition,  and  brought  before  the  referee 
in  bankruptcy  for  examination,  he  can- 
not be  compelled  to '  answer  any  ques- 
tions propounded  on  such  examination 
where  his  answers  would  tend  to  crim- 
inate him  on  the  trial  of  the  pending 
indictments.  In  re  Scott  (D.  O.  1899) 
95  Fed.  815,  1  Am.  Bankr.  Rep.  49; 
In  re  Hooks  Smelting  Go.  (D.  0.  1905) 
138  Fed.  954,  15  Am.  Bankr.  Rep.  83; 
In  re  Kanter  (D.  C.  1902)  117  Fed. 
356,  9  Am.  Bankr.  Rep.  104;  In  re 
GUbert,  2  Nat.  Bankr.  News,  378. 

The  constitutional  privilege  is  to  be 
claimed  only  when  necessary,  and  only 
with  reference  to  some  particular  ques- 
tion propounded  to  the  witness.  It 
does  not  exempt  a  witness  from  being 
sworn,  nor  permit  him  to  add  to  his 
oath  a  reservation  as  to  criminating 
matters;  it  only  enables  him  to  de- 
cline a  particular  question.  In  re  Scott 
(D.  C.  1899)  95  Fed.  815,  1  Am.  Bankr. 
Rep.  49. 

A  witness  cannot  avoid  answering  a 
question  by  the  mere  statement  that 
his  answer  would  tend  to  criminate 
him,  without  regard  to  whether  the 
statement  is  reasonable  or  not.  In  re 
Rosenblatt  (D.  O.  1906)  143  Fed.  663, 
16  Am.  Bankr.  Rep.  306.  Where,  from 
the  course  of  the  evidence  and  the  na- 
ture of  the  question,  the  court  can  def- 
initely see  that  the  question,  if  an- 
swered in  a  particular  way,  would  tend 
to  criminate  the  witness,  the  privilege 
claimed  by  the  witness  must  be  allowed. 
Ex  parte  Irvine  (C.  O.  1896)  74  Fed. 
954;  In  re  Feldstein  (D.  C.  1900)  103 
Fed.  269,  4  Am.  Bankr.  Rep.  321; 
In  re  Shera  (D.  C.  1902)  114  Fed.  207, 
7  Am.  Bankr.  Rep.  552.  But  if  it  is 
apparetit  that  the  answer  could  not 
possibly  tend  to  criminate  the  witness, 
it  must  be  given,  notwithstanding  the 
claim  of  privilege.  In  re  Levin  (D.  C. 
1904)  131  Fed.  388,  11  Am.  Bankr.  Rep. 
382;  In  re  Edward  Hess  &  Co.  (D. 
G.  1905)  136  Fed.  988.  While  a  bank- 
rupt has  a  privilege  against  self-crim- 
ination, the  privilege  can  only  be  ex- 
ercised after  a  showing  of  reasonable 
ground  to  suppose  that  answers  to 
questions  would  be  liable  to  incriminate 
him.  In  re  Tobias,  Greenthal  &  Men- 
delson  (D.  0.  1914)  215  Fed.  815. 

Where  a  bankrupt  attempts  to  with- 
hold his  books  of  account  and  other 
papers  from  his  trustee  or  receiver,  on 
the  assertion  that  they  contain  matter 
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which  might  be  used  against  him  in  a 
criminal  proceeding  and  so  tend  to 
criminate  him,  the  rule  is  that  the 
bankrupt  must  produce  and  deposit  the 
books,  in  order  that  the  question  of 
privilege  may  be  determined  by  the 
court  or  referee,  and  if  it  appears  that 
they  do  contain  such  criminating  evi- 
dence, the  court  will  make  such  an  or- 
der as  will  protect  the  bankrupt  from 
its  use  in  any  criminal  case,  and  at 
the  same  time  give  the  trustee  the  use 
of  the  books  in  the  administration  of 
the  estate.  In  re  Harris  (1911)  221 
U.  S.  274,  31  Sup.  Gt  557,  55  L.  Ed. 
732,  26  Am.  Bankr.  Rep.  302;  Id.  (D. 
G.  1908)  164  Fed.  292,  20  Am.  Bankr. 
Rep.  911;  In  re  Hark  (D.  C.  1905) 
136  Fed.  986,  14  Am.  Bankr.  Rep.  624; 
In  re  Hess  (1905)  134  Fed.  109,  14  Am. 
Bankr.  Rep.  559.  No  constitutional 
or  statutory  rights  of  an  accused  per- 
son (either  under  the  constitutional 
provisions  against  unreasonable  search- 
es and  seizures  and  against  the  com- 
pelling of  self-criminating  testimony, 
or  under  the  act  of  Gongress  prohibit- 
ing the  use  of  a  party's  pleadings  or 
evidence  to  his  prejudice  in  a  subse- 
quent criminal  proceeding  against  him) 
are  infringed  by  the  use  by  a  grand 
jury,  in  the  investigation  of  the  charg- 
es contained  in  an  indictment,  of  his 
books  and  papers  procured  from  his  re- 
ceiver or  trustee  in  bankruptcy,  to 
whom  they  had  been  delivered  under 
an  unconditional  order  of  the  bank- 
ruptcy court,  and  which  books  and  pa- 
pers contain  information  with  respect 
to  the  matters  charged  in  the  indict- 
ment against  him.  And  further,  these 
constitutional  and  statutory  provisions 
do  not  prohibit  the  use  of  the  books 
and  papers  of  a  bankrupt,  in  the  hands 
of  his  receiver  or  trustee  in  bankrupt- 
cy, as  evidence  against  him  in  a  crim- 
inal prosecution  for  embezzlement  and 
false  pretenses,  based  upon  the  disclo- 
sures in  such  books  and  papers.  U.  S. 
V.  Halstead  (D.  G.  1905)  38  App.  O. 
G.  69. 

A  person  undergoing  an  examination 
in  bankruptcy  cannot  refuse  to  answer 
questions  concerning  his  dealings  with 
the  bankrupt  on  the  ground  that  his 
answers  may  furnish  evidence  against 
him  in  a  dvil  action  pending  or  to  be 
brought  on  behalf  of  the  trustee  in 
bankruptcy.  In  re  GlifiEe  (D.  G.  1899) 
97  Fed.  540,  3  Am.  Bankr.  Rep.  257; 
In  re  Fay  (D.  G.  1870)  3  N.  B.  R.  660, 
Fed.  Gas.  No.  4,708;  In  re  Danforth 
(D.  G.  1842)  Fed.  Gas.  No.  3,560.  And 
the  constitutional  privilege  of  refusins 
to  give  self-criminating  testimony  was 
not  intended  to  shield  the  vHtness  from 
the  personal  disgrace  or  opprobrium 
attaching  to  the  exposure  of  his  crime, 
but  only  from  actual  prosecution  and 
punishment.  Hence,  if  the  crime  in 
which  he  was  implicated  was  such  that 
a  prosecution  against  him  would  be 
barred  by  the  statute  of  limitations,  or 
if  he  has  already  received  a  pardon  for 
it,   he  may   be   compelled   to   answer. 
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■n  V.  Walker  (1896)  161  U.  8.  591, 
up.  Ct.  644.  40  L.  Ed.  819.  Nor 
a  suffidont  reason  for  reCusiog  to 
er  a  proper  and  pertinent  quea- 
that  the  answer  will  expose  tbe 
>SB  to  tbe  contempt  of  tbe  com- 
tr,  or  homiliate  biro,  of  bring  him 
general  disgrace,  if  he  would  not 
be  liable  to  proaecDtioo.  In  re 
irds  (D.  C.  1870)  Fed.  Cas.  No. 
9.  But  if  the  question  does  not 
:  to  an;  matter  of  fact  in  iasue, 
I  any  matter  contained  in  hia  di- 
testimony.  the  witness  need  not 
er  it,  and  will  not  be  compelled  to 
er  it,  where  he  states  that  a  truth' 
nswer  would  tend  to  degrade  him. 
'  Danforth  (D.  C.  1842)  Fed.  Caa. 
1.560;  In  re  I*wis  (D.  C.  1870) 
Cas.  No.  8,312. 

Qse  bankmpt  volonteera  a  dfe- 
re  concerning  property,  assets,  or 
ess  dealings*  he  can  be  compelled 
I  into  tbe  matter  taUj.  Be  cannot 
short  at  his  own  discretion,  and 
e  to  answer  farther  guestionB,  on 
iBsertion  that  he  might  be  erim- 
d.  Id  re  Bendheim  (D.  C.  I&IO) 
P'ed.  918,  24  Am.  Bankr.  Rep.  254. 
e  bankrupt  cannot  claim  tbe  pro- 
)D  of  the  constitution  where  the 
joa  objected  to  is  clearly  in  the 
of  crOBS' examination  on  what  be 
volunteered  himBelC,  either  in  his 
ion  and  schedulee  or  in  testimoDf 
dy  given.  In  re  Walsh  (D.  G. 
)  104  Fed.  QIS.  4  Am.  Bankr.  Rep. 
Where  a  bankrupt  has  flled 
tales,  it  is  a  representation  that  he 
no  other  property:  and  he  cannot 
rt  to  legitimate  cross-examination 
reference  thereto,  on  tbe  ground 
it  may  incriminate  him.  bo  long  as 
les  not  tend  to  develop  any  inde- 
ent  tacL  In  re  Tobiaa,  Greeuthal 
[endelson    (D.   C.   1914)    21S   Fed. 

The  bankrupt  waives  the  privi~ 
if  he  makes  no  objection  to  testl- 
:  before  the  referee,  but  answers 
fueBtions  put  to  him.  so  that  any 
BsiouB  made  by  him  in  the  course 
be    examination    can    properly    be 

OD  his  croBB-eiambatiou  In  a 
Inal  proceeding  against  him.  State 
lurrell  (1902)  27  Mont.  282.  70 
962.  affirmed,  Burrell  v.  Montana 
4)  194  U.  S.  672,  24  Sup.  Ct.  787, 
>.  Ed.  1122.  And  where,  at  the 
Den  cement  of  tbe  proceedings  in 
raptcy,  he  surrenders  his  books  to 
receiver  without  raising  sny  ques- 
of  privilege  as  to  their  use  sgainst 
to  far  as  it  Is  a  proper  use  of 
liooks  by  the  trustee  in  bankruptcy 
Uow  prosecuting  authorities  to  use 
I,  tbe  bankrupt  is  chargeable  with 
'ledge  of  that  right  and  has  waiv- 
UB  privilege.  In  re  Tarcy  Sc  Co. 
C.  1910)  177  Fed.  632,  28  Am. 
tr.  Rep.  438. 

.  lite  and  effect  of  evldsnoa^— The 

mouy  of  a  bankrupt,  taken  on  bis 
[lioation  before  tbe  referee,  is  a 
of  the  record,  to  which  creditors 


generally  are  entitled  to  access  while 
it  remains  in  the  custody  of  the  ref- 
eree, and  this  remains  true  although 
tbe  interests  of  tbe  creditor  seeking  to 
examine  the  testimony  are  antagonistic 
to  those  of  tbe  trustee,  in  that  the  lat- 
ter intends  to  sue  tbe  former  to  re- 
cover an  alleged  preference,  and  though 
a  dlBdosure  of  tbe  bankrupt's  testi- 
mony, in  view  of  bis  bostiJity  to  the 
trustee,  may  result  prejudicially  to  the 
creditor.  ]□  re  Samuel Bobu  (D.  C. 
1909)  174  Fed.  911.  23  Am.  Bankr. 
Rep.  528.  On  the  other  hand,  state- 
ments made  b;  a  bankrupt  on  bis  ex- 
amination concerning  tbe  ownership  of 
a  particular  article  of  property  in  his 
possession  at  the  time  of  the  filing  of 
the  petition,  and  in  the  absence  of  any 
documentary  evidence  as  to  the  ca- 
pacity in  which  he  held  it,  are  compe- 
tent evidence,  aa  admissions,  though 
not  conclusive,  against  hia  trustee  on 
tbe  hearing  of  a  petition  by  an  adverse 
claimant  to  reclaim  the  property,  the 
trustee  being  at  least  to  this  extent  iu 
privity  with  tbe  bankrupt.  In  re 
Thompson  (D.  C.  1912)  197  Fed.  681, 
28  Am.  Bankr.  Rep.  794.  ^ut  see 
Brackons  v.  Snyder  (1805)  211  Pa. 
176,  60  Atl.  675,  holding  that,  where 
a  trustee  in  tmakroptcy  sues  to  re- 
cover money  of  a  bankrupt  said  to  be 
In  the  hands  of  the  defendant,  the  tes- 
timony of  tbe  bankrupt  at  tbe  prelim- 
inary examination  before  tbe  referee 
as  to  his  assets  and  liabilities  is  not 
admissible  in  evidence,  the  issue  not 
being  between  the  same  parties.  The 
testimony  of  tbe  bankrupt,  taken  on 
his  eiaminatiou  and  reduced  to  writ- 
ing is  admissible  against  bim  in  a  sub- 
sequent proceeding  by  the  trustee  to. 
require  him  to  surrender  nioney  or 
property  of  tbe  estate  alleged  to  be 
In  bis  possession  or  under  his  control, 
and  when  tbe  bankrupt  is  a  corpora- 
tion, the  same  rule  applies  to  tbe  tes- 
timony of  any  of  Its  officers;  but  tliis 
does  not  apply  in  tbe  case  of  any  third 
person  examined  aa  a  witness  in  the 
bankruptcy  proceedings.  Id  re  Alpliin 
&  Lake  Cotton  Co.  (D.  C.  1904)  131 
Fed.  824,  12  Am.  Bankr.  Rep.  653. 

18.  Witness  fees  and  ooats  of  exan- 
ination.— The  fees  of  a  witness  must  be   ' 

paid  or  tendered  at  tbe  time  of  the 
service  of  tbe  summons  or  subpcena 
upon  him.  In  re  GriHeo  (D.  C.  1868) 
1  N.  B.  R.  371,  Fed.  Cas.  No.  6,810; 
In  re  Kerber  ID.  C.  1903)  126  Fed. 
663,  10  Am.  Bankr.  Rep.  747.  If  tbe 
witness  attends  without  the  prepay- 
ment of  the  fees,  the  fees  are  to  he  col- 
lected aa  in  ordinary  actions  and  ac- 
cnrding  to  the  practice  of  the  courts 
therein.  If  there  is  an  adjournment, 
tbe  witness  is  entitled  to  be  paid  his 
attendance  fee  for  the  adjourned  day 
before  he  is  obliged  to  return  on  such 
adjourned  day,  and  also  travel  fees,  if 
it  Is  reasonable  tor  him  to  return  to 
his  home  iu  the  interval,  as  to  which 
the  referee  ia  to  judge.     In  re  Griffen 
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(D.  C.  1868)  Fed.  Cas.  No.  5,810. 
The  wife  (or  husband)  of  the  bank- 
rupt, if  attending  under  an  order  and 
being  examined  as  a  witness,  is  entitled 
to  the  same  fee  and  mileage  as  any 
other  witness.  In  re  Marcus  (D.  O. 
1008)  160  Fed.  229,  20  Am.  Bankr. 
Rep.  397;  In  re  Griffen  (D.  C.  1868) 
Fed.  Cas.  No.  5,810. 

In  regard  to  "expert  witnesses,"  it 
haff  been  decided  that  extra  compensa- 
tion to  such  persons,  over  and  above 
the  statutory  witness  fee  and  mileage, 
cannot  be  taxed  as  costs  or  allowed 
againsc  a  losing  party  in  a  court  of 
bankruptcy,  nor  will  the  court  be  bound 
to  make  such  an  allowance  because 
counsel  have  so  agreed.  In  re  Carolina 
Cooperage  Co.  (D.  C.  1899)  96  Fed. 
604,  holding  also  that  any  extra  com- 
pensation to  such  witness  may  be  a 
matter  of  private  arrangement  between 
the  witness  and  the  party  calling  him. 

The  cost  of  taking  testimony  must  be 
defrayed  by  the  party  at  whose  instance 
it  is  taken,  whether  it  be  creditors  seek- 
ing for  information  which  will  enable 
them  to  Q;repare  opposition  to  the  ba.nk- 
inipt's  application  for  discharge,  or  the 
bankrupt  himself  desiring  to  have  addi- 
tional statements  or  explanations  ap- 
pear in  the  testimony  after  the  exam- 
ining creditors  have  finished  their  ques- 
tions. In  re  Price  (D.  C.  1899)  91  Fed. 
685,  1  Am.  Bankr.  Rep.  419;  In  re 
Mealy  (D.  C.  1868)  2  N.  B.  R.  128,  Fed. 
Cas.  No.  9,378;  In  re  Eidom  (D.  O. 
1869)  3  N.  B.  R.  160,  Fed.  Cas.  No. 
4,315;  Scofield  v.  Moorhead  (D.  C. 
1868)  2  N.  B.  R.  1,  Fed.  Cas.  No.  12,- 
510.  But  this  provision  of  the  statute 
does  not  apply  to  hearings  on  the  ex- 
amination of  the  bankrupt  before  a 
special  commissioner,  and  that,  in  such 
cases,  the  stenographer  may  be  allowed 
a  larger  compensation  if  hieT  bill  is  ap- 
proved by  the  receiver  and  it  is  shown 
that  all  the  examination  was  necessary 
and  resulted  in  benefit  to  the  estate.  In 
re  Stark  (D.  C.  1907)  155  Fed.  694,  18 
Am.  Bankr.  Rep.  467. 

19.  Contempts  by  wftnessesw— Disobe- 
dience on  the  part  of  a  bankrupt  to  an 
order  of  the  court  requiring  him  to  ap- 

,  pear  for  examination,  or  refusal  to  be 
sworn  or  to  answer  a  proper  question, 
or  to  produce  books  and  papers,  is  a 
contempt  of  court  which  may  be  pun- 
ished, and  the  bankrupt's  compliance 
compelled,   by   fine    and  imprisonment. 

•Bankruptcy  Act  1898,  §  2,  cl.  13.  See 
In  re  Carpenter  (D.  C.  1868)  1  N.  B.  R. 
299,  Fed.  Cas.  No.  2,427;  In  re  Holt 
(D.  C.  1869)  3  N.  B.  R.  241,  Fed.  Cas. 
No.  6,646;  In  re  Rosenfield  (D.  C. 
1868)  1  N.  B.  R.  319,  Fed.  Cas.  No. 
12,059;  In  re  Allen  (C.  C.  1876)  Fed. 
Cas.  No.  208;  In  re  Winship  (D.  O. 
1874)  Fed.  Cas.  No.  17,878. 

Where  a  bankrupt  was  examined  be- 
fore a  special  commissioner  and  failed 
to  produce  the  cashbook  of  the  bank- 
rupt firm,  testifying  that  he  last  saw 
it  in  the  firm's  office,  but  did  not  take  it, 
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such  evidence  did  not  indicate  on  its 
face  falsity  or  concealment  sufficient 
to  justify  contempt  proceedings  in  the 
absence  of  a  certificate  of  the  commis- 
sioner that  he  was  persuaded  that  the 
witness'  statements  were  false  and  that 
he  was  guilty  of  concealment.  In  re 
Cantor  (C.  C.  A.  1914)  215  Fed.  61.  As 
to  contempt  of  court  by  refusal  to  pro- 
duce books,  papers,  and  other  docu- 
ments, see  In  re  Herr  (D.  C.  1910) 
182  Fed.  715,  2a  Am.  Bankr.  Rep.  141; 
In  re  Sorkin  (D.  C.  1908)  166  Fed. 
831,  20  Am.  Bankr.  Rep.  637;  In  re 
Alper  (D.  C.  1907)  162  Fed.  207,  19 
Am.  Bankr.  Rep.  612;  In  re  Fellerman 
(D.  C.  1906)  149  Fed.  244,  17  Am. 
Bankr.  Rep.  785;  In  re  Johnson  & 
Knox  Lumber  Co.  (1907)  151  Fed.  207, 
80  C.  C.  A.  259,  18  Am.  Bankr.  Rep. 
50;  In  re  Soloway  &  Katz  (D.  C.  1912) 
196  Fed.  132,  28  Am.  Bankr.  Rep.  345; 
In  re  Ironclad  Mfg.  Co.  (C.  O.  A.  1912) 
201  Fed.  66. 

It  is  a  contempt  of  court  to  interrupt 
and  violently  break  up  the  examination 
of  a  witness  by  persisting  in  the  at- 
tempt to  dictate  to  and  prompt  the  wit- 
ness and  control  his  answers,  when  this 
is  done  in  an  overbearing  and  violent 
manner  and  so  as  to  prevent  the  far- 
ther continuance  of  the  examination. 
U.  S.  V.  Anonymous  (C.  0.  1884)  21 
Fed.  761. 

If  the  witness,  after  being  duly  sum- 
moned and  after  he  has  had  a  reasona- 
ble time  in  which  to  make  his  appear- 
ance, does  not  attend  before  the  refer- 
ee as  ordered,  the  proper  method  of  se- 
curing his  presence  is  by  an  attach- 
ment. Bo  wen  v.  Thornton  (Pa.  1881) 
9  Wkly.  Notes  Cas.  576.  But  this  ap- 
plies only  to  ordinary  witnesses,  and 
compulsory  measures  of  this  kind  will 
not  be  directed,  unless  strictly  neces- 
sary, against  one  called  as  an  expert  or 
one  wanted  only  in  the  character  of  an 
interpreter.  In  re  Roelker  (D.  C. 
1854)  Fed.  Cas.  No.  11,995.  And  this 
process  cannot  be  resorted  to  in  any 
case  unless  the  witness  was  duly  order- 
ed to  appear  by  a  summons,  subpoena, 
rule  to  show  cause,  or  other  proper 
process,  and  was  tendered  his  proper 
fees  and  mileage.  In  re  Johnson  & 
Knox  Lumber  Co.  (1907)  161  Fed.  207, 
80  C.  C.  A.  259,  18  Am.  Bankr.  Rep. 
50.  Nor  unless  the  summons  or  order 
for  examination  was  duly  served  within 
the  jurisdiction  of  the  bankruptcy  court. 
In  re  Hodges  (D.  C.  1875)  11  N.  B.  R. 
369,  Fed.  Cas.  No.  6,562.  But  where  a 
federal  court  orders  the  arrest  of  a 
witness  charged  with  having  failed  to 
obey  a  subpoena  issued  by  it,  and  duly 
served,  and  the  witness  departs  into  an- 
other district  before  he  can  be  arrest- 
ed, any  judge  of  the  United  States  hav- 
ing jurisdiction  in  the  district  to  which 
the  witness  has  removed,  may  order  his 
arrest  and  removal  back  to  the  district 
in  which  he  is  charged  with  the  offense. 
In  re  EUerbe  (C.  C.  1882)  13  Fed.  530. 

When  the  contumacious  conduct  on 
the  part  of  the  witnesa  consists  in  his 
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lal  to  answer  a  proper  qaestioa, 
mt  any  legal  excuse  or  justifi^dou 
•Sot,  he  may  be  commttted  aa  for 
minal  contempt,  to  stand  commit- 
iDtil  he  will  answer  the  question 
b  was  proponnded  to  him.  People 
tvidBon  (N.  Y.  1885)  3S  Bun.  471; 
■le  V.  Fancier  (N.  Y.  1874)  4 
np.  &  C.  467.  But  it  must  appear 
the  matter  in  regard  to  which  he 
LDterrogated  was  material  and  rele- 
ts the  point  in  isaue,  and  that  his 
'er  would  not  require  him  to  crim- 
:  himself  or  to  disclose  privileged 
nunieatioQB.  In  re  Romiae  (D.  C. 
)    138   Fed.   837,   14   Am.    Bankr. 

785;    Er   parte    Peck    (C.   C. 
)  Fed.  Cas.  No.  10,885. 
tiile  a  refusal  to  answer  ia  cootn? 
r  and  a  contempt,  yet  when  an  an- 

has  been  given,  the  judge  in  bank- 
cy  cannot  assume  or  decide  that  tha 
rer  was  false  snd  puniah   tbe  wit- 

for  perjury  as  tor  a  contempt 
e  T.  LasaruB  (1885)  37  La.  Ann. 
False  swearing  in  an  elamina- 
in  bankruptcy  is  a  contempt  of  the 
t  and  puuiafaable  as  such,  notwith' 
ling  that  it  is  also  a  crime  and  pun- 
ble  on  Indictment.  In  re  Michaels 
C.  1912)  194  Fed.  552,  28  Am. 
kr.  Rep.  38;  In  re  Wiesebrock  (D. 
911)  188  Fed.  757,  26  Am.  Bankr. 

745;  In  re  Shear  (D.  C.  1911)  188 

677:  Magen  v.  Campbell  (1911) 
Fed.   675.   108   C.   C.   A.   531,   28 

Bankr.  Hep.  594;  In  re  Bron- 
i     <D.  C.  1910)   182  Fed.  349.  24 

Bankr.  Bep.  524;  In  re  Magen 
C.  1910)  179  Fed.  572,  24  Am. 
kr.  Rep.  83;  In  re  Schulman  (1910) 
Fed.  191,  101  C.  C.  A.  361.  23  Am. 
kr.  Rep.  809;  In  re  Singer  (D.  O. 
))  174  Fed.  208,  23  Am.  Bankr. 
.28;  In  re  Schulman  (D.  C.  1900) 
Fed.  237,  21  Am.  Bankr.  Hep.  288; 
:e  Gordon   (D.   C.  1909)    167   Fed. 

21  Am.  Bankr.  Rep.  290;  In  re 
in   (D.   C.   1908)    164   Fed.   71,  21 

Bankr.  Hep.  113;  Bx  parte  Biek 
C.  1907)  155  Fed.  908,  18  Am. 
kr.  Rep.  68:  In  re  Fellerman  (D. 
906)  149  Fed.  244,  17  Am.  Bankr. 
.  785. 

the  witness  refuses  to  answer 
itions  or  to  produce  books  or  pa- 
:,  but  does  so  nnder  the  direction 
DQusel  who  in  good  faith  advise  him 
ursne  that  course,  the  drcumstancs 
PHlliate  though  it  does  not  excuse 
contuDiac}',  and  he  shonid  not  be 
isbed  (except,  perhaps,  to  the  ex- 
o(  paying  coats)  if  be  will  profess 
rea^ness  to  submit  to  the  examl- 
OD,  produce  the  books,  etc.,  on  the 
■ion  being  rendered  against  him. 
9.  V.  Goldstein  (D.  C.  1904)  182 
.  789,  12  Am.  Bankr.  Rep.  755;  In 


re  Fiien  &  Co.  (D.  0.  1899)  96  Fed. 
748,  2  Am.  Bankr.  Rep.  822;  Id  re  Ros- 
enfleld  (D.  C.  1868)  1  N.  B.  R.  319, 
Fed.  Cas.  No.  12,059:  In  re  Winship 
ID.  C.  1874)  Fed.  Cas.  No.  17,878. 
Where  a  bankrupt  and  two  witnesses 
failed  to  appear  for  examination  at  an 
adjourned  date,  and  after  coutempt  pro- 
ceedings were  instituted  againat  them 
appeared,  apologized,  and  offered  them-  ' 
selves  freely  for  examination,  they 
thereby  purged  themselves  of  the  dvil 
contempt,  and  the  only  question  remain- 
ing was  the  punishment  to  be  imposed 
to  secure  respect  tor  the  court's  au- 
thority. InreFarkas  CD.  C.  1913)  204 
Fed.  343. 

Where  proceedings  to  examine  a 
bankrupt  were  Instituted  by  petition- 
ing creditors  before  tbe  appointment  of 
a  receiver  or  trustee,  an  outside  cred- 
itor, without  applying  to  intervene  and 
without  leave,  was  not  authorized  to 
institute  proceedlDgs  to  punish  tbe 
bankrupt  for  contempt  in  such  examina- 
tion. In  re  Cantor  (C.  0.  A,  1914)  215 
Fed.  61. 

The  referee  in  bankruptcy  has  no 
power  to  punish  for  contempts  com- 
mitted by  witnesses  before  him.  Bank 
of  Haveuswood  v.  Johnson  (1906)  143 
Fed.  463,  74  0.  C.  A.  597,  16  Am. 
Bankr.  Rep.  206;  In  re  Schulman 
(1910)  177  Fed.  191.  101  C.  C.  A.  361, 
23  Am.  Bankr.  Hep.  809.  The  referee 
must  certify  tbe  facts  to  the  judge,  but 
if  the  judge  shall  Gnd  that  they  war- 
rant the  punishment  of  the  witness,  he 
may  punish  him  in  the  same  manner  and 
to  the  same  extent  as  for  a  contempt 
committed  before  the  court  ot  bank- 
ruptcy.    See  post,  §  9625. 

A  rule  requiring  a  bankrupt  to  sbow 
cause  why  he  should  not  be  panished 
for  contempt  for  refusing  to  answer 
"sundry  questions"  put  to  him  during 
his  examination  before  the  referee  1b 
not  insufBcient,  although  it  does  not 
set  out  the  questions,  where  it  refers 
to  the  transcript  filed  with  the  certifi- 
cate of  the  referee,  from  which  they 
fully  appear.  U.  S.  v.  Goldstein  (D.  C. 
1904)  132  Fed.  789,  12  Am.  Bankr. 
Rep.  755. 

Section  0591,  ante,  providing  that 
bankrupt's  testimony  shall  not  be  of- 
fered in  evidence  in  any  criminal  pro- 
ceeding, does  not  make  the  testimony 
inadmissible  In  a  proceeding  to  punish 
him  for  contempt  in  giving  evasive  an- 
swers. Imprisonment  of  bankrupts  for 
fixed  term  for  contempt  in  giving  eva- 
sive answers  be)d  justified;  tbe  pro- 
ceeding having  been  initiated  and  pros- 
ecuted to  punish  the  -  bankrupts  and 
not  to  obtain  dvll  relief.  In  re  Kaplan 
Bros,  (1914)  213  Fed.  753,  130  O.  C. 
A.  267. 

606.  (Act  July  1,  1S98,  c  541,  §  22.)  Reference  of  cases  after 
adjudication. 

Reference  of  Cases  after  Adjudication. — a  After  a  person  has 
n  adjudged  a  bankrupt  the  judge  may  cause  the  trustee  to  pro- 
d  with  the  administration  of  the  estate,  or  refer  it  (1)  generally 
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to  the  referee  or  specially  with,  only  limited  authority  to  act  in  the 
premises  or  to  consider  and  report  upon  specified  issues;  or  (2) 
to  any  referee  within  the  territorial  jurisdiction  of  the  court,  if 
the  convenience  of  parties  in  interest  will  be  served  thereby,  or  for 
cause,  or  if  the  bankrupt  does  not  do  business,  reside,  or  have  his 
domicile  in  the  district. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for 
cause,  transfer  a  case  from  one  referee  to  another.    (30  Stat.  552.). 

Note*  of  Deoiiioiui 

Reference  of  petltlone  and  casee  In 
bankruptcy^— Where  a  petition  in  bank- 
ruptcy is  filed  by  certain  of  the  mem- 
bers ol  a  partnership,  praying  an  ad- 
judication against  the  firm,  and  aver- 
ring that  a  partner  who  has  not  join- 
ed in  the  petition  is  not  a  resident  of 
the  district,  and  that  his  residence 'is 
unknown  to  the  petitioners,  if  the 
judge  of  the  court  of  bankruptcy  is  ab- 
sent from  the  district,  or  the  division 
of  the  district  in  which  the  petition  is 
filed,  at  the  time  of  its  filing,  the  clerk 
should  forthwith  refer  the  case  to  the 
proper  referee.  In  re  Murray  (D.  0. 
1899)  96  Fed.  600. 

The  authority  to  refer  a  petition  in 
bankruptcy  to  the  referee,  in  the  ab- 
sence of  the  judge,  has  not  been  confer- 
red upon  a  deputy  clerk  of  the  court, 
but  can  be  exercised  only  by  the  clerk 
in  person.  Bray  v.  Cobb  (D.  C.  1898) 
91  Fed.  102,  1  Am.  Bankr.  Rep.  153. 
CONTRA,  Gilbertson  v.  U.  S.  (1909) 
168  Fed.  672,  94  C.  O.  A.  158,  22  Am. 
Bankr.  Rep.  32.  The  teferee  cannot 
act  on  a  petition  sent  to  him  by  the 
clerk  of  the  court  if  it  is  contested  and 
issues  raised  by  the  bankrupt  or  any 
of  his  creditors  on  the  facts  stated,  but 
he  must  certify  the  case  to  the  judge. 
In  re  L.  Humbert  Co.  (D.  C.  1900)  100 
Fed.  439,  4  Am.  Bankr.  Rep.  76;  In  re 
Murray  (D.  C.  1899)  96  Fed.  600,  3 
Am.  Bankr.  Rep.  601. 

This  section  does  not  permit  a  ref- 
erence of  the  case  to  a  referee  until 
after  an  adjudication  has  been  made. 
In  re  Back  Bay  Automobile  Co.  (D.  O. 

1907)  158  Fed.  679,  19  Am.  Bankr. 
Rep.  835.     But  see  In  re  Ruos  (D.  C. 

1908)  164  Fed.  749,  21  Am.  Bankr. 
Rep.  257.  But  where  answers  are 
filed  to  a  petition  in  involuntary  bank- 
ruptcy, it  is  proper  for  the  court  to 
refer  the  case  to  the  referee  (in  the 
character  of  a  special  commissioner 
or  master)  to  take  and  return  the  evi- 
dence and  report  upon  the  questions 
presented.  Clark  v.  American  Mfg.  & 
B.  Co.  (1900)  101  Fed.  962,  42  C.  O. 
A.  120,  4  Am.  Bankr.  Rep.  351;  In  re 
Lacov  (1900)  134  Fed.  237,  67  C.  C.  A. 
19, 13  Am.  Bankr.  Rep.  400.  But  com- 
pare, as  to  this  point.  In  re  King 
(1910)  179  Fed.  694,  103  O.  C.  A.  240, 
24  Am.  Bankr.  Rep.  606.  After  an 
adjudication  has  been  made,  the  judge 
may  exercise  his  discretion  as  to  which 
of  the  referees  within  his  jurisdiction 
shall  be  placed  in  charge  of  the  case, 
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supposing  none  of  them  to  be  person- 
ally disqualified,  and  in  so  doing  he 
should  consider  what  will  best  sub- 
serve the  convenience  of  the  parties  in- 
terested in  the  estate.  In  re  Western 
Inv.  Co.  (D.  C.  1908)  170  Fed.  677,  21 
Am.  Bankr.  Rep.  367.  Where  the 
place  of  business  of  a  bankrupt  firm, 
.aDd  also  the  residence  of  one  of  its 
members,  were  in  one  of  the  counties 
comprised  within  the  federal  judicial 
district  where  the  adjudication  was 
made,  but  the  other  partners  resided  in 
two  other  counties  in  the  same  district, 
it  was  held  to  be  within  the  discretion 
of  the  court  of  bankruptcy  to  send  the 
case  to  the  referee  in  either  one  of 
the  three  counties.  In  re  Watkinson 
(1913)  205  Fed.  145,  123  C.  O.  A. 
377.  But  this  section  refers  only  to 
referees  appointed  within  the  district 
where  the  case  is  pending,  and  the 
court  has  no  jurisdiction  to  refer  a 
case,  for  any  purpose  whatever,  to  a 
referee  appointed  and  residing  in  an- 
other district.  In  re  Schenectady  En- 
gineering &  Construction  Co.  (D.  C. 
1906)  147  Fed.  868,  17  Am.  Bankr. 
Rep.  279. 

As  to  referring  a  case  specially,  it  is 
the  general  practice,  when  petitions 
are  presented  for  the  reclamation  of 
of  property  by  or  from  a  trustee,  or 
requiring  the  determination  of  ques- 
tions respecting  assets  claimed  as  a 
part  of  the  bankrupt's  estate,  to  refer 
them  to  a  special  master,  or  to  a  ref- 
eree in  bankruptcy  acting  as  speciaJ 
master,  to  take  the  testimony  and  re- 
port his  conclusions  of  fact  and  la-w 
thereon.  In  re  Tracy  (1910)  179  Fed. 
366,  102  C.  O.  A.  644,  24  Am.  Bankr. 
Rep.  639;  In  re  Thomas  (l5.  C.  1888) 
35  Fed.  337.  The  powers  of  a  special 
referee,  appointed  on  the  petition  of 
a  receiver  for  the  property  of  an  al- 
leged bankrupt  pending  a  hearing  on 
the  petition,  wiUi  authority  to  exam- 
ine the  bankrupt  and  other  witnesses 
in  relation  to  the  property  and  assets 
of  the  bankrupt,  and  for  that  special 
purpose,  with  a  view  to  discover  what 
had  become  of  the  bankrupt's  prop- 
erty, are  superseded  on  the  making  of 
an  adjudication  and  an  order  of  general 
reference.  In  re  Ruos  (D.  C.  1908) 
164  Fed.  749,  21  Am.  Bankr.  Rep.  257. 

The  fact  that  the  order  of  refer- 
ence designates  a  day  "on"  which  the 
bankrupt  shall  attend  before  the  tef- 
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ioeB  not  prevent  that  officer  from  Hatcher  (D.  C.  1868)  1  N.  B.  R.  390, 

[    proper    proceedinxi    when    the  Fed.  Gbb.  No,  6^10.     Bnt  If  the  petl- 

npt  appears  within  a   reasonable  tioner  doea  not  appear  before  the  ref- 

after  the  day  fixed.     Hia   failure  eree  at  the  time  fixed  in  the  order,  or 

pear  on  or  before  the  appointed  within    a    reasonable    time    thereafter, 

ill  not  make  tt  necesaarr  to  ob-  excasing  hia  delay,  the  petition  may  be 

1  new  order  of  reference.     In  r*  dlamiaaed.    Id. 

07.  (Act  July  1,  1898,  c.  541.  §  23.  as  amended.  Act  Feb.  5, 
1903,  c.  487,  §  8.  and  Act  June  25,  1910,  c.  412,  §  7.)  Jurisdic- 
tion of  United  States  and  State  courts. 

risdiction  of  United  States  and  State  Courts. — a  The  United 
:s  circuit  courts  shall  have  jurisdiction  of  all  controversies  at 
and  in  equity,  as  distinguished  from  proceedings  in  bank- 
:y,  between  trustees  as  such  and  adverse  claimants  concerning 
iroperty  acquired  or  claimed  by  the  trustees,  in  the  same  manner 
to  the  same  extent  only  as  though  bankruptcy  proceedings  had 
been  instituted  and  such  controversies  had  been  between  the 
ntpts  and  such  adverse  claimants. 

Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
ts  where  the  bankrupt,  whose  estate  is  being  administered  by 
trustee,  might  have  brought  or  prosecuted  them  if  proceedings 
inkruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
d  defendant,  except  suits  for  the  recovery  of  property  under  sec- 
sixty,  subdivision  b;  section  sixty-seven,  subdivision  e;  and 
Dn  seventy,  subdivision  e, 

rhe  United  States  circuit  courts  shall  have  concurrent  jurisdic- 
with  the  courts  of  bankruptcy,  within  their  respective  territorial 
:s,  of  the  offenses  enumerated  in  this  Act.  (30  Stat.  552.  32 
798.  36  Stat.  840.) 
In  this  aection,  aa  orljcinall;  enacted,  gnbdivialon  b  thereof  was  as  follows: 
"b  Salts  by  the  tritetee  ahall  only  be  brought  or  prosecuted  in  the  courts 
here  the  banbrupt,  whose  estate  is  being  administered  by  auch  truatee,  might 
iTe  brougbt  or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  iu- 
Itnted,  unless  bj  consent  of  the  propoaed  defendant" 

Said  RubdivisiOQ  waa  amended  by  Act  Feb.  6,  1003,  c  487,  J  8,  cited  above,  by 
Iding,  at  the  end  thereof,  the  words  "except  suits  for  the  recover;  of  property 
ider  section  60,. subdivision  b,  and  section  sixty-seven,  aubdlvlsioo  e." 
It  waa  further  amended  by  Act  June  2S,  1910,  c.  412,  t  7,  last  cited  above,  by 
Iding  to  said  exception  added  by  the  previons  amendment,  at  the  end  thereof, 
le  words  "sectioa  70,  subdivision  e,"  making  said  subdivision  b  read  as  set 

Section  19  of  said  first  amendatory  Act  Feb,  5,  1903,  c,  487,  32  Stat.  801, 

ivvided  that  the  act  ihonld  not  apply  to  bankruptcy  cases  pending  when  it 

lok  effect,  bnt  that  such  cases  should  be  adjudicated  and  disposed  of  con- 

irmabl;  to  the  provislonB  of  the  original  act. 

Section  14  of  said  second  amendatory  Act  June  25,  1910,  c,  412,  36  Stat. 

12,  also  provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending 

hen  it  took   effect,  but  that  such  cases  be  adjudicated  and   disposed  of  con- 

rmably  to  the  provisloua  of  the  original  act  as  previously  amended. 

The  circuit  courts  were  abolished   and  their  jurisdiction  transferred  to  the 

iitrict  court*  by  Jud.  Code,  {j  289-291,  ante,  H  1266-1268. 

ITotas  of  Daoiaions 

Its  by  or  against  trustees  In  bank-       is.    Enjoining  procecdlnss  sEilnst  CrUBtce. 

ruptcy  In  general  l*.    Osrnlshment  of  tr 

nute«'B  right  ot  a<;tloi 


, tonn  ot  remedr. 


—  Baakmptcy  of  corporatloii 

—  Tnutee's  rlgbt  ol  action  excltulve. 

Ik  by  rarelgn  UBlgnM  la  bankruptcy. 
lilts  iiatnBt  trustee. 
~    Form  of  action. 
~    Deteaaa. 

—  Judcmenl  and  eDtorcement  thers- 


7  proceeding!  Id  court  ol  bank- 


claim. 
.   Joinder  ot  caain  ot  action. 

II.  Jurisdiction 

,    Statutory  prorlBloDB. 

.    JurlidlctiaD  ol  courlB  of  bankruptcy. 

.    ClBlme  on   propertj    " 

Ot  truetee. 
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■    PrBfOTi 


lilnst    third 
I    and    Inudulenl    COD- 


18.    Bulla    •blch    bkukTupt    could    not 

tiav*  maluUlued. 

27.   ConaeDt  or  valver  ol  ob]ecllaii*. 

18.   JurlBdJcdau  oC  otbei  federal  courU. 

29.  Jurledlcllon   of  state  couru. 

30.  Contlicllng  JnrlBdlctlon  oI  st*te  and  I«d- 


iDce&led  frkud. 

'    Portlei  affected  bj  a' 

'    Pleading  the  aUtuts. 


'    ECtec 


IV.  Partial,  pleading,  evidenca,  and 

».   Partlea. 

U.    Joinder  o(  bankrupt. 

<e.    Repreaentatlon    or    trualee    bT    counaal 

41.  iDjunctlon  and   rscelTerahlp. 

42.  AlleKBtlODi    of    truatee'B    bill    or    com- 

plalat. 
41.    Deteneea  to  tmatee'e  bill  or  complaint. 
44.    PleadlDBS  In  luita  aealuat  trusteee. 
4C.    Burden  oF  proot  and  eildence   Id  trua- 


ii  againat  truetes. 


48.    BTldeace  In  a 

47.  Trial   and  ]a£ 

48.  LiBbilll)'  of  truatee  for  coaU. 

I.  SUITS   BY   OR    AGAINST  TRUS- 
TEES  IN   BANKRUPTCY 

IN    GENERAL 
I.  TruttM's  right  ol  aot  I  on  .—Though 

the  bankruptc;  act  doea  not  explicitly 
grant  tbe  right  to  iue  to  trustees  in 
bankruptcy,  yet  the  right  of  such  trus- 
tee to  bring  and  main  tain  whatever 
actiODB  may  become  necessary  in  the 
process  of  collecting  and  reducing  to 
money  the  assets  of  the  estate  may  be 
derived  by  clear  and  necessary  impli- 
cations from  various  proTisionH  of  the 
act.  Pease  v.  McQuillin  (1001)  180 
Mass.  135,  31  N.  E,  818;  Bruonemer 
V.  Cook  &  Bembeimer  Co.  (1903)  89 
App.  Div.  406,  85  N.  Y.  Supp.  954; 
Johnson  T.  Bishop  (a  C.  1868)  8  N. 
B.  R.  533,  Fed.  Oas.  No.  7,373;  Bab- 
bitt V.  Burgess  (C.  C.  1873)  7  N.  B.  R. 
561.  Fed.  Gas.  No.  693.  The  right  to 
bring  and  maintain  proper  sctionE  and 
suits  is  to  be  regarded  as  a  necessary 
Incident  to  tbe  office  of  trustee.  Mc- 
lanahan  v.  Blackwell  lldKi)  119  Oa. 
64,  45  ,S.  E.  785.  Tbe  llmltationa  upon 
the  trustee's  right  to  sue  are,  first, 
that  the  thing  sought  to  be  recovered 
shall  be  such  as  when  recovered, 
shall  be  assets  of  the  estate;  and, 
second,  that  tbe  action  brought  shall 
not  be  an  action  of  tort  for  damages 
auch  as,  at  common  lew,  la  strictly 
personal  and  dies  with  the  person. 
Xmstees  of  Mutual  Building  Fund  t. 
Bosseiui    <D.    C.    1880}   8  Fed.  817. 


(Tit 

Bnt  aside  from  qnestions  of  prefere 
or  fraudulent  conveyance,  it  is  uec 
sary  that  the  relation  o(  debtor  i 
creditor  should  have  existed  betw 
the  defendant  and  the  bankrupt, 
drcumstauces  must  have  existed  wti 
equity  would  hold  equivalent  to  v 
relation.  Monroe  v.  Busbnell'  (19 
158  Mich.  116.  122  N.  W.  508.  Tl 
the  trustee  cannot  maintain  a  suit 
tbe  recovery  of  a  statutory  forfeit 
not  claimed  by  the  bankrupt  either 
fore  or  after  the  beginning  of 
bankruptcy  proceedings.  Bromley 
Smith  (D.  0.  1871)  Fed.  Cas.  No. 
922.  But  since  tbe  statute  vesta  I 
with  title  to  all  the  bankrupt's  pr 
erty  as  of  the  date  when  he  was 
judged  a  bankrupt,  the  trustee  is 
hampered  in  suing  for  its  recovery 
the  previous  appointment  of  a 
ceiver  In  a  creditor's  bill  and  tbe  trs 
fer  of  the  legal  title  to  such  recei^ 
Shainwald  v.  Davis  (D.  C.  1895) 
Fed.  687.  But  a  trustee  In  bankruf 
has  no  right  to  sue  on  an  agreem 
made  between  ataCe  receivers  of 
bankrupt  and  one  of  its  creditors; 
receivers  must  settle  with  the  cc 
which  appointed  them.  Love  v.  '. 
port  Storage  Go.  (1906)  143  Fed.  1, 
C.  C.  A.  155,  16  Am.  Bankr.  Rep.  1 

A  trustee  in  bankruptcy  ehoidd 
in  his  own  name,  not  in  the  name 
the  bankrupt,  nor  aa  use  plain 
Ward  V.  Jenkins  (Mass.  1846)  10  M 
683;  West  v.  Bank  of  Lahoma  {18 
16  Okl.  608,  86  Fac  69. 

A  trustee  in  bankruptcy  has  a  diai 
tion  as  to  whether  or  not  be  will  ini 
vene  in  a  suit  pending  in  the  namt 
the  bankrupt  as  plaintiff,  and  may  pi 
erlj  refuse  to  continue  its  prosecul 
if  it  cannot  result  in  benefit  to  the 
tate.  In  re  Throckmorton  (1906) 
Fed.  145,  79  C.  C.  A.  15,  17  . 
Bankr.  Rep.  856. 

The  trustee  in  bankruptcy  rcpresc 
the  creditors  and  ma;  sue  to  avoid 
conveyance  which  a  creditor  could  h 
avoided.  BIBke  t.  Thwing  (1914) 
111.  App.  187.  Crane  v.  Brewer  (19 
73  N.  J.  Eg.  55S,  68  AU.  78;  In 
Geiver  (D.  C.  1912)  193  Fed.  128, 
Am.  Bankr.  Rep.  413.  He  may  pay 
a  creditor  and  be  subrogated  to 
rights  in  a  pending  suit  against  a  tl 
person,  if  it  ivill  be  for  the  benefil 
the  estate.  In  re  Babcock  (C.  C.  18 
Fed.  Gas.  No.  696.  It  is  not  a  c(m 
tion  to  the  filing  of  s  bill  by  a  trui 
in  bankruptcy  to  reduce  to  posses) 
the  bankrupt'*  equitable  assets  that 
BCutiou  should  have  issued  upon 
Judgments  obtained  by  the  bankru 
creditors.  McKey  v.  Emanuel  (IS 
101  N.  E.  lOSl,  283  HL  276.  As 
trustee  represents  tbe  whole  body 
creditors,    he   cannot   ordinarilj   mi 


tain  I 


1  tbe  I 


r  for 


benefit  of  a  single  creditor  c 
advantage  of  less  than  all.  Steven 
V.  Bird  (1910)  168  Ala.  422,  53  So 
93;  Smith  t.  Lawton  (1869)  38  Oa. 
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mpare  In  re  Bothe  (1909)  ITS 
n,  97  C.  C.  A.  S47,  holding  that 
ee  in  bankruptcy  represents  all 
s  interested  in  the  eetate,  and 
ifoiee  in  the  court  o(  bankruptcy 
>le  rishta  existing  in  favor  of  cer- 

the  creditors  ontj. 

contract  mode  in  a  giren  state 
foreign  corporation,  and  to  be 
ned  there,  is  void  because  of  the 

of  the  corporation  to  comply 
he  law  of  the  state,  its  trustee 
kruptcy  cannot  sue  on  the  cod- 
is  a  federal  courL  Thomas  v. 
gbam  Ry.,  Light  &  Power  Go, 
.   1912)    195   Fed.   340,   28   Am. 

Rep.  152. 
trustee  may  recover  property  in 
Jids  □(  the  bankrupt's  assignee 
;  benefit  of  creditors.  Faulkner 
Jon  (D.  C.  1913)  203  Fed.  114. 
ly  sue  to  set  aside  fraudulent 
^ra  ot  property   or   payments   of 

made  by  the  bankrupt.  Meyer 
kins  <CaL  App.  19131  130  Pac. 
irewer  t.  Brown  (IMS)  268  lU. 
)9  N.  B.  264;  Gregory  f.  Ring- 
1  Trust  Co.  (191S)  168  App. 
15,  154  N.  T,  Supp.  376.  Trus- 
Id  entitled  to  recover  property 
'rred  to  corporation  organized  by 
pt  to  defraud  creditors,  and  to 
de  chattel  mortgage  by  the  bank- 
md    the    corporation.      Base    v. 

A  Keystone  Co.  (D.  C.  1915) 
id.  439.  A  diamond  engagement 
Iven  bj  a  bankrupt  to  his  fiancee, 
le  was  insolvent  and  within  four 
)  prior  to  bie  bankruptcy,  held 
rable  by  his  trustee.     Pollock  v. 

(D.  C.  1913)  205  Fed.  1006. 
ace  only  such  fraudulent  convey- 
tiy  bankrupts  are  null  and  void  as 
It  made  to  purchasers  in  good 
ind  tor  a  present  fair  conaidera- 
ie  bankrupts  may  be  denied  a  dis- 

becBiiae  of  a  fraudulent  convey- 
lud  yet  the  property  so  conveyed 
recoverable.  Lewis  v.  Julius  (D. 
3)  212  Fed.  225. 
re  a  trustee  had  been  appointed 
baukropt,  it  was  hia  duly  to  in- 

proceedings  to  recover  alleged 
tant  (ees  paid  by  the  bankrupt  to 
torneys  to  represent  him  in  the 
diogs;  and  such  action  could  not 
:en  by  creditors,  in  the  abseuce 
r  averment  that  the  trustee  had 
'equested,  and  had   failed  or  re- 

to  move.  In  re  Oakley  (D.  C. 
216  Fed.  265. 

trustee  may  maintain  suits  to 
Ide  preferences  given  to  particu- 
editors   or  to  recover  their  pro- 

LoveU  V.  Latham  &  Co.  (D.  G. 

211    Fed.    374;    Rosenthal    v. 

Nat.  Bank  (D.  C.  1915)  222 
83;    In   re   Walah   Bros.    (D.    G. 

163  Fed.  352,  21  Am.  Bankr. 
14;  Jackman  v.  Eeu  Claire  NaL 
(1905)  125  Wis.  465,  104  N.  W. 
5  Am.  Bt.  Rep,  956.  Demand  and 
1  are  not  conditions  precedent  to 
iht  of  ■  trusted  in  bankruptcy  to 


recover  properly  received  as  a  voida- 
ble preference.  McCulloch  v.  Daven- 
port Savings  Bank  (D.  C.  1915)  226 
Fed.  309, 

The  purchase  price  of  land  coDTejed 
by  a  benkrapt  to  a  stockholder  ot  a 
creditor  company,  which  (umished  the 
money  and  received  it  back  from  the 
bankrupt,  cannot  be  recovered  by  the 
trustee  in  bankruptcy  as  a  preference, 
when  the  conveyance  itself  is  set  aside 
as  a  preference.  Golden  &  Go,  v.  Lor- 
iug  (1914)  42  App.  D.  C.  489.  One 
conspiring  with  L.  to  commit  a  fraud 
OD  the  bankruptcy  act,  by  advancing 
money  to  bankrupt  to  keep  him  going 
four  months  after  preference  to  L.,  is, 
as  well  as  L.,  liable  to  the  trustee  for 
accounts  assigned  by  bankrupt  on  con- 
iiderstion  of  the  advancement.  Ruben- 
stein  V,  Lottow  (1915)  107  N.  E,  718, 
220  Mass,  166. 

If  an  execution  was  levied  on  prop- 
erty of  one  who  afterwards  became 
bankrupt,  and  within  such  a  time  as  to 
be  avoided  by  the  adjudication  in  bank- 
ruptcy, the  trustee  may  claim  the  pro- 
ceeds of  the  sale  on  auch  execution  if 
they  remain  in  the  hands  of  the  sheriff 
or  have  been  paid  into  court,  or  if  the 
money  has  been  paid  over  Co  the  execu- 
tion creditor,  the  trustee  may  maintain 
a  plenary  suit  against  Mm  to  recover 
the  proceeds  as  a  voidable  preference. 
In  re  Bailey  (D.  C.  1906)  144  Fed. 
214,  16  Am.  Bankr.  Rep,  280;  In  re 
Knickerbocker  (D,  C.  1903)  121  Fed. 
1004,  10  Am.  Bankr.  Rep.  381;  In  re 
Blair  (D.  C.  1900)  102  Fed,  987,  4 
Am.  Bankr.  Rep.  220;  Horton  v,  Bam- 
ford  (1911)  79  N.  3.  Bq.  356,  81  Atl. 
761;  Jordan  v.  Downey  (1874)  40  Md. 
401.  Trustee  in  bankruptcy  held  enti- 
tled to  aue  for  property  Bold  under  ez- 
ecDdon  within  four  months  before 
bankruptcy,  or  its  value,  without  ten- 
dering back  amount  paid.  Dreyer  v. 
Klckllghter  (D.  C.  1916)  228  Fed.  744. 

A  trustee  in  bankruptcy  may  sue  (or 
the  recovery  of  usurious  interest  paid 
by  the  twnkrupt.  Darby  v.  Boatman's 
Sav.  Inst.  (C.  C.  1870)  Fed.  Gas.  No. 
3,571;  Bromley  v.  Smith  (D.  C.  1871) 
Fed.  Gas.  No.  1,022.  And  for  the  bank- 
rupt's share  in  a  com mu nit;  estate. 
Collins  V.  Bryan  (1905)  40  Tex.  Civ. 
App.  88,  88  B.  W.  432,  And  for  an  in- 
terest in  a  remainder  assigned  by  the 
bankrupt.  Clowe  v.  Seavey  (1911)  74 
Misc.  Rep.  264,  131  N.  I.  Supp.  817. 
And  for  property  erroneously  or  im- 
providently  surrendered  to  claimants 
by  a  previous  receiver  of  the  same  es- 
tate in  bankruptcy.  Whitney  v.  Wen- 
man  (D.  C.  1006)  140  Fed.  959,  14 
Am,  Bankr.  591.  Where  a  bankrupt's 
trustee  was  in  possession  of  certain 
gaaoline  engines  received  by  the  bank- 
rupt under  a  conditional  sale  contract, 
and  at  the  seller's  direction  by  mistake 
delivered  4  of  the  machines  to  D.  with- 
out payment  or  authority  from  the 
bankruptcy  court,  the  trustee  was  en- 
titled to  recover  from  D.  either  the  en- 
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gines  or  their  valae.  In  re  Caldwell 
Machinery  Co.  (D.  C.  1914)  215  Fed. 
428.  The  trustee  in  bankruptcy  may 
sue  for  the  profits  of  a  manufacturing 
plant  leased  by  the  bankrupt  corpora- 
tion. Gill  ▼.  Bell's  Knitting  Mills 
(1910)  137  App.  Div.  653,  121  N.  Y. 
Supp.  692.  And  for  an  accounting  on 
the  part  of  a  pledgee  of  property  of  the 
bankrupt,  who  has  sold  the  same  im- 
providently  or  contrary  to  the  agree- 
ment of  pledge.  In  re  Peacock  (C.  O. 
1910)  178  Fed.  851,  24  Am.  Bankr. 
Rep.  159. 

Where  defendant  took  charge  of  a 
corporation's  business  under  a  factor's 
agreement  entitling  him  to  a  lien  for 
advances  on  stock,  accounts  receivable, 
etc.,  the  corporation's  trustee  in  bank- 
ruptcy was  entitled  to  an  accounting 
from  defendant  for  merchandise  sold, 
or  its  value,  for  accounts  collected,  and 
for  loans  and  advances.  Boise  v.  Tal- 
cott  (D.  0.  1914)  212  Fed.  268. 
Though  it  was  decided  in  bankruptcy 
proceedings  that  possession  of  certain 
property  was  not  in  the  bankrupt  when 
the  petition  was  filed,  an  assumpsit  by 
the  trustee  and  receiver  for  the  pro- 
ceeds of  a  sale  thereof  by  a  creditor 
who  held  warehouse  receipts  for  the 
property,  questions  concerning  such 
creditor's  right  to  the  proceeds  may  be 
litigated  and  the  proceeds  may  be  re- 
covered by  the  trustee  if  the  creditor 
was  not  bona  fide  or  if  an  unlawful 
preference  was  given  him.  Chicago  Ti- 
tle &  Trust  Co.  V.  First  Nat.  Bank 
(1912)  174  HI.  App.  339,  judgment  af- 
firmed Chicago  Title  &  Trust  Co.  v. 
National  Storage  Co.  (1913)  103  N.  B. 
227,  260  Dl.  485. 

It  is  within  the  province  of  a  trustee 
in  bankruptcy  to  maintain  suits  for  the 
removal  of  clouds  on  the  title  of  prop- 
erty coming  into  his  hands  as  trustee. 
Lance  v.  Tainter  (1904)  137  N.  C.  249, 
49  S.  E.  211;  Gazlay  v.  Williams 
(1906)  147  Fed.  678,  77  C.  C.  A.  662, 
17  Am.  Bankr.  Rep.  249. 

Rights  of  creditors  enforceable  under 
state  statutes  are  enforceable  by  trus- 
tee in  bankruptcy,  though  not  available 
to  him  under  the  bankruptcy  act. 
Courtney  v.  Fidelity  Trust  Co.  (1914) 
219  Fed.  57,  134  C.  C.  A.  595. 

2.  — i  Torts  to  bankrupt's  property. 

—A  trustee  in  bankruptcy  may  sue  on 
such  torts  as  are  not  purely  personal, 
but  involve  pecuniary  injury  or  loss  or 
diminution  of  the  estate  in  bankruptcy. 
Brunnemer  v.  Cook  &  Bemheimer  Co. 
(1903)  89  App.  Div.  406,  85  N.  Y. 
Supp.  954. 

A  suit  by  a  trustee  in  bankruptcy 
against  a  mortgagee  of  the  bankrupt  to 
recover  possession  of  property  taken  by 
the  mortgagee  under  an  alleged  invalid 
mortgage  is  an  independent  and  plenary 
suit  by  the  trustee,  and  the  mortgagee, 
answering  to  the  merits,  thereby  ad- 
mits the  trustee's  capacity  to  sue.  In 
re  Federal  Contracting  Co.  (1914)  212 
Fed.  688,  129  0.  a  A.  224. 
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Creditors  who  obtain  possession  of 
the  debtor's  property  without  his  au- 
thority or  consent,  and  proceed  to  ad- 
minister it,  by  turning  it  into  money 
and  paying  off  debts  and  claims,  are 
also  liable  to  his  trustee  in  bankruptcy 
afterwards  appointed,  who  may  sue 
them  as  for  a  conversion,  or,  waiving 
the  tort,  for  the  value  of  the  property. 
In  re  Thomas  (D.  C.  1912)  199  Fed. 
214,  ^  Am.  Bankr.  Rep.  945;  State 
Bank  of  Chicago  v.  Cox  (1906)  143 
Fed.  91,  74  C.  C.  A.  285,  16  Am.  Bankr. 
Rep.  32.  But  the  trustee  cannot  main- 
tain a  suit  in  tort  for  conspiracy  in  as- 
sisting the  bankrupt  to  place  bis  prop- 
erty beyond  the  reach  of  creditors, 
against  persons  who  are  alleged  to 
have  performed  their  acts  of  conspiracy  , 
pending  the  bankruptcy  proceedings,  but 
before  the  adjudication,  where  it  is  not 
alleged  that  any  of  the  defendants  re- 
ceived any  portion  of  the  estate,  and 
the  only  result  of  the  conspiracy  is  to 
turn  the  bankrupt's  property  into  mon- 
ey in  his  hands,  for  which  he  has  failed 
to  account  to  the  trustee.  Friedman 
V.  Myers  (1907)  30  Ohio  Cir.  Ct.  R. 
803. 

The  bankrupt  himself  is  liable  at  the 
suit  of  his  trustee  for  a  tort  committed 
on  the  bankrupt's  property  when  he 
went  into  bankruptcy,  and  it  is  no  de- 
fense to  such  an  action  that  he'  has  no 
property  of  his  own  with  which  to  re- 
spond. Carr  v.  Gale  (O.  C.  1847)  Fed. 
Cas.  No.  2,435. 

It  is  not  the  duty  of  the  trustee  to 
bring  suits  for  the  infringement  of  a 
patent  owned  by  the  bankrupt,  and  his 
failure  to  do  so  is  not  negligence.  Kit- 
tle v.  Hall  (C.  C.  1887)  29  Fed.  508. 

3.  —  Bankruptcy  of  corporations.— 

The  trustee  of  a  bankrupt  corporation 
may  maintain  appropriate  proceedings 
to  enforce  the  liability  of  stockholders 
on  their  unpaid  subscriptions  for  stock. 
Babbitt  v.  Read  (D.  C.  1914)  216  Fed. 
395;  Bernard  v.  Carr  (1914)  167  N. 
C.  481,  83  S.  E.  816;  Kiskadden  v. 
Steinle  (C.  C.  A.  1913)  203  Fed.  375, 
29  Am.  Bankr.  Rep.  346;  Babbitt  v. 
Read  (C.  C.  1909)  173  Fed.  712,  23 
Am.  Bankr.  Rep.  254;  Edwards  v. 
Schillinger  (1909)  148  111.  App.  227; 
Rathbone  v.  Ayer  (1903)  84  App.  Div. 
186,  82  N.  T.  Supp.  235;  Stocker  ▼• 
Davidson  (1906)  74  Kan.  214,  86  Pac 
136,  118  Am.  St.  Rep.  315.  Compare 
Hunt  V.  Sharkey  (1913)  20  CaL  Appi 
690,  130  Pac.  21. 

Where  a  corporation  becomes  bank- 
rupt, payment  upon  unpaid  subscrip- 
tions for  capital  stock  cannot  be  enforc- 
ed, unless  an  assessment  has  been  made 
by  the  proper  court,  or  under  its  direc- 
tion, ratably  distributing  the  liability  of 
the  bankrupt  estate  among  the  subscrib- 
ers. Hunt  V.  Sharkey  (Cal.  App.  1913) 
130  P.  21.  Notice  to  stockholder  and 
an  opportunity  to  be  heard  as  to  the 
ya]idit7  of  claims,  and  entry  of  an  or- 
der directing  proceedings  against  the 
stockholders,  held  conditions  precedent 
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:tioii  by  troatee  in  bankruptcy  (or 
id  ■toek  mbacrlptioiis.  Cbamber- 
7.  Piercy  <Wa«h.  1914)  143  P.  977. 
lere,  in  proceedingfl  to  wind  up  an 
vent  corporatioa,  it  wai  not  clear 
the  Indebtedneaa  would  require 
lent  in  fall  of  unpaid  stock  sub- 
tiooa,  tLe  corporation's  trustee  in 
niptcy  could  not  maint&m  a  iuit 
•tor  without  a  preliminary  inveHCi- 
□  and  aBBeasment  of  tbe  amount 
!ssry  to  pa;  debts  and  expenses. 
iff  V.  GUbert  Tranap.  Co.  (D.  0. 
)  204  Fed.  349. 

e  trustee  of  a  bankrupt  corpora- 
may  BUe  for  tbe  recovery  of  div- 
Is  unlawfully  paid  out  of  capital. 
rell  T.  Albany  Card  &  Paper  Mfg. 
(1911)  142  App.  Div.  148.  126  N. 
opp.  1070. 

e  trustee  for  a  bankrupt  corpora- 
may  maintain  an  ai^tinn  under  sec- 
06  of  the  New  York  Stock  Corpo- 
Q  IiBw  against  a  trustee  under  a 
to  recover  payments  made  when 
rent  and  with  intent  to  prefer  the 
tor  paid.  Cardozo  v.  Brooklyn 
I  Co.   {C.  C  A.  IdlS)   228  Fed. 

der  the  law  of  Ohio,  where  a  part- 
transfers  his  interest  in  the  part- 
lip  property  to  a  corporation,  and 
Tea  in  eichaoge  stock  of  the  cor- 
tion  which  at  par  eiceeds  thf>  value 
jcb  property,  he  Is  liabli  for  the 
reoce  on  the  bankruptcy  cf  the  cor- 
tioD,  and  such  liability  may  be  eu- 
!d  by  the  trustee.  Kiekadden  v. 
Je  (1913)  203  Fed.  37B,  121  C.  C. 
59. 

—  Trustee's  right  of  ■otion  ex- 
ira.— Upon  an  adjudicatioa  in  hank- 
ie, the  bankrupt's  property  and 
s  -of  action  real  in  bia  trustee,  and 
^fter  suits  in  respect  to  tbe  same 
:  be  brought  in  the  name  of  the 
ee,  not  in  that  of  the  bankrupt 
au  T.  Johnson  (N.  Y.  1883)  GS 
.  Prac  4;  Rea  v.  Bicbards  (ISTU) 
Ja.  396;  First  Nat.  Bank  v.  Waite 
B)  57  Vt.  608;  Elderkin  v.  Elder- 
(Conn.  1783)  1  Boot,  139.  If  the 
rupt  sues,  it  ia  a  good  plea  in 
ement  that  he  baa  been  adjudicated 
9  trustee  appointed.  Cook  v.  Lans- 
(C.  C.  1847)  Fed.  Caa.  No.  3,162. 
conversely,  it  ia  no  defense  to  a 
by  tbe  trustee  to  recover  a  debt 
to  the  bankrupt  that  tbe  same 
has  been  claimed  by  tbe  bankrupt 
set-off  in  a  pending  suit.  Miller 
lelaware,  L.  4  W.  R.  Co.  (C.  C. 
i|  Fed.  Caa.  No.  0,B66. 
fore  the  election  and  qualification 
truatee.  any  creditor  of  the  bank- 
has  tbe  right  to  institute  a  auit 
■t  aside  a  fraudulent  conveyance  or 
Ter  a  preference,  but  when  a  trna- 
ia  elected  pending  auch  a  auit,  he 
ntitled  to  become  a  party  plaintiff 
ein.  Froat  v.  Latham  &  Co.  (C.  C. 
I)  181  Fed.  866,  26  Am.  Bankr. 
.  313.  If  creditor!,  acting  inde- 
iently,  briog  suits  for  the  recover; 


of  aaaeta  which  the  trustee  is  negli- 
gently or  intentionaUy  permitting  to 
escape,  it  doea  not  lie  with  the  truatee 
to  complain  of  their  action.  Davis  v. 
W.  F.  Vandiver  &  Co.  (1905)  143  Ala. 
202,  38  South.  860, 

After  the  truatee  is  in  the  eierdae 
of  hia  official  funcdona,  it  belonga  to 
him  alone  to  institute  and  maintain  a 
auit  to  set  aside  a  fraudulent  convey- 
ance or  recover  a  preference,  at  least 
to  tbe  exclusion  of  any  creditor  who 
has  not  a  special  lien  on  the  property 
affected.  Viquesney  v.  Allen  (1904)  131 
Fed.  21,  65  C.  0.  A.  259.  12  Am.  Bankr. 
Rep.  402;  Moore-Scbafer  Shoe  Mfg. 
Co.  V.  Billinga  (1905)  46  Or.  401,  80 
Pac  422;  New  Orleana  Nat.  Banking 
Aaa'D  V.  Le  Breton  (0.  C.  1882)  14 
Fed.  646.  And  the  fact  that  creditors  > 
of  a  bankrupt  bad  acquired  a  lien  on 
property  fraudulently  transferred  more 
than  four  months  before  tbe  bank- 
ruptcy, and  are  therefore  entitled  to 
sae  to  set  aside  tbe  conveyance,  not- 
wlthBtandiiig  the  bankruptcy  proceed- 
ings, doea  not  deprive  the  bankrupt's 
trustee  of  the  right  to  maintain  a  simi- 
lar auit,  eapecialiy  where  the  creditors 
have  not  yet  brought  their  suit,  and 
are  Joined  as  defendants  in  tbe  trus- 
tee's suit  Thomas  v.  Roddy  (1907) 
122  App.  Div.  851,  107  N.  Y.  Supp.  473. 

5.  Laavs  or  dlrsotlen  to  sue, — Before 
attempting  to  ,  take  tbe  place  of  the 
bankrupt  in  a  pending  suit  tbe  tmstee 
should  obtain  the  consent  or  order  of 
the  court  of  bankruptcy.  Hahlo  v.  Cole 
(1906)  112  App.  Div.  636,  98  N.  X. 
Supp.  1049;  Id  re  HaenaeU  (D.  C 
1899)  91  Fed.  356,  1  Am.  Bankr.  Rep. 
286;  The  Alert  (D.  C.  1912)  199  Fed. 
642. 

A  auit  to  collect  a  debt,  set  aside  a 
fraudulent  transfer,  or  recover  a  pref- 
erence may  be  brought  in  a  state  court 
by  the  trustee  on  fais  own  initiative  and 
responsibility,  without  ^t  obtaining 
the  leave  or  direction  of  the  court  of 
bankruptcy,  and  the  fact  that  he  pro- 
ceeds vrithout  any  order  from  that  court 
is  Qo  defense  or  valid  objection.  Trad- 
era'  Ins.  Co.  V.  Msnn  (190.3)  118  Ca. 
881,  46  a  E.  426;   Cartwright  v.  West 

(1908)  155  AlB.  619,  47  South.  93; 
Ohism  v.  Citizens'  Bank  (1900)  77 
MisB.  599,  27  South.  637;  Chism  v. 
Bank  of  Friars  Point  (Was.  1900)  27 
South.    610;     Edwards    v.     Schilltnger 

(1909)  148  m.  App.  227;  Avery  v. 
Ryerson  (1876)  34  Mich.  362;  Hallack 
T.  Triteh  (C.  C.  1878)  17  N.  B.  R.  293. 
Fed.  Cas.  No.  5,956.  Compare  Ghis- 
olm  V.  Wallace  (1006)  146  Ala.  683, 
40  South.  219.  And  see,  under  the  act 
of  1867.  Pollock  V.  Hill  (1881)  69  Ala. 
615;  Maybin  v.  Raymond  (C.  C.  1877) 
15  N.  B.  R.  353,  Fed.  Cas.  No.  9,338. 
As  to  necesaity  of  previous  demand  or 
notice  to  defeiidant,  see  Grant  v.  Na- 
tional Bank  of  Auburn  (1).  ('.  1912) 
197  Fed.  681,  28  Am.  Bankr.  Rep.  712. 

Tbe    provision    of    tbe    statute    that 
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trustees  shall  collect  and  liquidate  the 
assets  of  the  estate  "under  the  direc- 
tion of  the  court"  does  not  require  an 
express  order  or  direction  to  institute 
any  particular  suit  Callahan  v.  Israel 
(1904)  186  Mass.  383,  71  N.  E.  812. 

A  trustee  who  hesitates  or  refuses 
to  bring  a  suit  for  the  recovery  of  as- 
sets may  be  ordered  to  do  so  on  the 
petition  of  a  creditor,  provided  the  lat- 
ter will  give  a  bond  to  protect  the  es- 
tate from  liability  for  costs  and  ex- 
penses. In  re  Bailey  (D.  C.  1907)  151 
Fed.  953,  18  Am.  Bankr.  Rep.  226. 

Stockholders^  cited  by  the  federal 
court  which  authorized  the  trustee  of 
the  bankrupt  corporation  to  collect 
sums  due  on  stock  subscriptions  can 
question  the  order  authorizing  suit  only 
in  a  direct  proceeding  in  the  federal 
court     Bernard  v.   Carr   (1914)   83  S. 

B.  816,  167  N.  O.  481. 

6.  Suit  by  foreign  assignee  in  bank- 
ruptcy.—While  the  right  of  a  foreign 
assignee  in  bankruptcy,  as  respects  the 
assets  of  the  bankrupt,  must  yield  to 
the  claims  of  creditors  of  the  bank- 
rupt seeking  the  aid  of  the  domestic 
courts,  yet  such  foreign  assignee  may, 
as  the  representative  of  the  bankrupt, 
sue  to  collect  the  assets  to  the  same 
extent  as  the  bankrupt  could  have  done 
had  not  bankruptcy  intervened,  though 
whether  he  may  sue  in  his  own  name 
or  must  sue  in  the  name  of  the  bank- 
rupt is  a  local  question,  depending  up- 
on whether  or  not  an  assignment  by 
operation  of  law  is  sufficient  to  enable 
the  assignee  to  sue  in  his  own  name. 
Hunt  ▼.  Jackson  (C.  C.  1866)  Fed. 
Cas.  No.  6,893;  Blane  v.  Drummond 
(C.  C.  1803)  Fed.  Cas.  No.  1,531;  Mer- 
rick's Estate  (Pa.  1842)  5  Watts  &  S. 
9;  In  re  Merrick  (Pa.  1841)  2  Ashm. 
485.  CONTRA,  Mosselman  v.  Caen 
(N.  Y.  1861)  34  Barb.  66;  Id.  (1874) 
1  Hun,  647 :  Id.,  4  Thomp.  &  C.  171,  10 
N.  B.  R.  512. 

7.  Suits  against  trustee.— A  trustee 
in  bankruptcy  may  be  sued  by  any  one 
having  a  valid  claim  against  him  for 
acts  done  in  the  administration  of  the 
estate,  as,  for  the  recovery  of  money 
which  has  come  into  his  hands  but 
which  does  not  constitute  assets  of  the 
estate,  properly  belonging  to  the  plain- 
tiff, or  for  the  conversion  of  goods 
similarly  claimed  by  such  plaintiff  as 
his  own.  In  re  Snelling  (D.  0.  1912) 
202  Fed.  258;  Gardner  v.  Planters' 
Nat.  Bank  (1909)  54  Tex.  Civ.  App.  572, 
118  S.  W.  1146;  SchaU  v.  Kinsella 
(1906)  117  La.  687,  42  South.  221; 
Hosmer  v.  Jewett  (D.  C.  1872)  Fed. 
Cas.  No.  6,713;    Smith  v.  Gordon   (D. 

C.  1843)  6  Law  Rep.  313,  Fed.  Cas.  No. 
13,052;  North  Carolina  v.  Trustees  of 
University  (C.  C.  1871)  65  N.  C.  714, 
5  N.  B.  R.  466,  Fed.  Cas.  No.  10,318; 
Cogdell  V.  Exum  (1873)  69  N.  C.  464, 
12  Am.  Rep.  657.  10  N.  B.  R.  326. 
A  petition  for  reclamation  from  a  re- 
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ceiver  in  bankruptcy  of  property  sold 
to  the  bankrupt  conditionally  was  pre- 
maturely filed  before  the  maturity  of  a 
note  whereby  the  time  of  payment  was 
extended.  In  re  Wegman  Piano  Co. 
(D.  C.  1915)  221  Fed.  128.  So,  a  suit 
may  be  maintained  against  the  trustee 
to  establish  the  validity  and  lien  of  an 
incumbrance  on  property  of  the  bank- 
rupt in  his  hands.  Chattanooga  Nat. 
Bank  v.  Rome  Iron  Co.  (C.  C.  1899) 
99  Fed.  82,  3  Am.  Bankr.  Rep.  582; 
Nauman  Co.  v.  Bradshaw  (1912)  193 
Fed.  350,  113  C.  C.  A.  274,  27  Am. 
Bankr..  Rep.  665.  Or  by  a  chattel  mort- 
gagee to  establish  his  claim  upon  the 
fund  arising  from  the  trustee's  sale  of 
the  mortgaged  goods,  where  a  sum 
was  ordered  reserved  out  of  the  pro- 
ceeds of  the  sale  to  satisfy  any  liens 
which  might  be  established.  SkUton  v. 
Codington  (1906)  185  N.  Y.  80,  77  N. 
E.  790,  113  Am.  St.  Rep.  885.  Or  the 
trustee  may  officially  be  made  a  defend- 
ant in  a  suit  to'  foreclose  a  mortgage  on 
property  of  the  bankrupt,  commenced 
after  his  appointment  and  qualification. 
Landon  v.  Townshend  (1889)  112  N. 
Y.  93,  19  N.  E.  424,  8  Am.  St.  Rep. 
712.  So,  also,  an  action  lies  against 
him  for  money  received  by  him  as  as- 
sets of  the  estate  and  not  paid  over  to 
creditors.  Hall  v.  Gushing  (1812)  8 
Mass.  521.  A  trustee  in  bankruptcy, 
who  has  been  charged  by  the  bank- 
ruptcy court  in  a  summary  proceeding 
with  the  value  of  property  which  came 
into  his  possession  as  assets  of  the  es- 
tate, and  was  improperly  delivered  by 
him  to  a  firm  in  which  he  was  a  part- 
ner, may  be  enjoined  by  a  state  court 
from  using  the  partnership  assets  to 
satisfy  the  judgment  against  himself. 
Hebert  v.  Crawford  (1913)  228  U.  S. 
204,  33  Sup.  Ct.  484,  57  L.  Ed.  800,  30 
Am.  Bankr.  Rep.  24. 

An  action  lies  against  a  trustee  in 
bankruptcy  for  wrongfully  paying  out  a 
fund  in  his  hands  to  other  creditors 
than  the  one  solely  entitled  to  it.  U. 
S.  V.  Dewey  (C.  C.  1889)  39  Fed.  251. 
But  a  suit  against  the  trustee  is  not 
a  proper  or  permissible  procedure  for 
one  who  is  simply  a  creditor  of  the 
bankrupt  and  seeks  thereby  to  collect 
his  debt.  He  must  take  the  course 
prescribed  by  the  statute,  proving  his 
claim  in  the  bankruptcy  proceedings  and 
taking  his  dividend  with  the  rest.  Cat- 
lin  V.  Foster  (C.  C.  1870)  Fed.  Cas.  No. 
2,519.  In  an  ancillary  suit  by  a  bank- 
rupt's trustee  in  a  different  jurisdiction 
to  recover  alleged  assets,  claimants 
may  not  intervene  to  impress  a  trust 
on  such  assets  in  their  favor.  Knauth, 
Nachod  &  Euhne  v.  Latham  &  Co. 
(1915)  219  Fed.  721,  135  C.  C.  A.  419, 
modifying  order  Lovell  v.  Same  (D.  C. 
1914)  211  Fed.  374. 

The  owner  of  timber,  which  one  sub- 
sequently adjudged  bankrupt  has  con- 
tracted to  cut  and  remove,  may  insist 
on  payment  of  damages  by  the  trustee 


LlLtiL 


reach  of  contract,  la  well  aa  tba 

before  delivermg  the  timber,  and 
t  a  general  creditor  as  to  such 
[es.     Mankina  v.   Forward   Move- 

SfiuUcBte  (CaL  App.  1915)  102 
3. 

cannot  aue  a  traatee  In  baak- 
r  in  a  atate  court  whose  claim 
perl;  to  be  presented  to  the  court 
Dkmptc;  aa  a  part  of  the  legiti- 

eipenaea  of  administratioii.  In 
npire  ConatructioD  &  Supply  Co. 
D.  1907)  167  Fed.  495,  19  Am. 
r.  Rep.  704. 

'  bankrupt  himself  has  no  atand- 
)  sue  the  trustee  in  respect  to  an; 
rt;  TeBting  in  the  latter  b;  vir- 
F  the  adjudication.  In  re  Kranich 
:;.  1909)  174  Fed.  908,  23  Am. 
r.  Rep.  S50. 

the  trustee  diei  or  absconds  pend- 
be  suit,  hia  co-trustee  or  his  suc- 
r  in  the  office  of  trustee  ma;  be 
[ht  In.  Fenton  v.  Collerd  (D.  a 
I  Fed.  Cas.  No.  4,731. 
B  who  purchases  propert;  pending 
t  concerning  it  against  the  trustee 
inkruptcy  is  bound  by  the  subae- 
:  proceedings.  KimberLng  t.  Hart- 
L  C  1880)  1  Fed.  571. 
—  ForM  of  BCtloiii^-If  the  trua- 
I  alleged  to  hare  in  his  passeasion, 

have  converted  to  the  use  of  the 
e,  propert;  which  did  not  conati- 
a  part  of  the  asseta  in  bankruptcy, 
la;  be  sued  in  trespass  or  trover 
ts  value  by  the  rightful  owner.  In 
jitzer  <1904)  130  Fed.  879,  66  C. 
.  35,  12  Am.  Bankr.  Rep.  346;  In 
:naaeU  <C.  C.  A.  1900)  101  Fed. 
3  Am.  Bankr.  Rep.  658;  Truda  v. 
od   (1901)   71  N.  H.  185,  51  AtL 

But  compare  In  re  Uerteus  (D. 
XM)  131  Fed.  507,  12  Am.  Bankr. 

688.  But  not  in  replevin,  since 
Btter  form  of  action  would  involve 
physical  change  of  possession  of 
er^  which,  being  in  the  hands  of 
Tustee  as  an  officer,  is  in  the  cua- 

tnd  eicluaive  control  of  the  court 
taakruptcy.  Weeks  v.  Fowler 
2)  71  N.  H.  221,  51  AtL  624; 
bj  V.  Spear  (1004)  98  Me.  542, 
tl.  681.  99  Am.  St.  Rep.  424;  Con- 
IroQ  &  Metal  Co.  v.  Couch  (1909) 
I.  H.  593,  73  AtL  301;  Tegen  v. 
hem  Pac.  R^  Co.  (1909)  10  N.  D. 
121  N.  W.  205.  But  seeAyera  v. 
Ten  (1907)  196  Mass.  849,  82  N. 
5.  holding  that  one  may  maintain 
!vin  in  a  state  court  to  obtain  poa- 
on  of  the  property  of  a  bankrupt, 
'  the  adjudication  in  bankruptcy, 
lietore  anything  else  has  been  done 
btaln  poaaession  of  his  property  in 

state  court  has  no  jurisdiction  to 
rtain  a  suit  to  enjoin  the  collection 
Bgeis  by  a  trustee  in  bankruptcy, 
heru  V.  Fisher  (1875)  6  S.  C.  345, 
I.  B.  R.  414;  Eeegao  v.  King  (D. 
899)  90  Fed.  768,  3  Am.  Bankr. 
.79. 
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Under  Code  Ala.  190T,  H  5858,  5859. 
a  defendant  in  a  suit  by  a  trustee  in 
bankruptcy  of  a  corporation  held  enti- 
tled by  cross -bill  to  set  off  claims. 
West  T.  Cowan  (Ala.  1014)  66  So.  816. 

9.  •  Defenses. — In   a   suit   against 

a  trustee  in  bsnkruptcy,  he  is  limited 
to  such  defenses  on  behalf  of  creditors 
as  the;  themselves  would  be  entitled  to 
rely  on.  Marine  Sav.  Bank  v.  Norton 
(1910)  160  Mich.  614,  125  N.  W.  754. 
He  may  piesd  usury,  and  probably  it  ia 
his  duty  to  do  so.  In  re  Uoole  (D.  C. 
ISSO)  8  Fed.  406.  He  may  plead  the 
illegality  of  the  cqusideration,  as  where 
the  note  in  suit  was  given  In  a  gam- 
bling transaction.  In  re  Hill  (D.  C. 
1911)  187  Fed.  214,  26  Am.  Bankr. 
Bep.  133.  The  defense  of  osury  held 
available  to  the  trustee  in  bankruptcy 
of  the  debtor.  Loganville  Banking  Co. 
T.  Forrester  {Ga.  App.  1916)  87  S.  E. 
694. 


10.  JudBment    and    •ntoroamsnt 

thereof.~If  the  trustee,  being  made  de- 
fendant to  a  BQit,  fails  to  come  io  and 
aasert  his  righta,  he  will  be  aa  much 
barred  by  a  default  judgment  or  de- 
cree as  any  other  party.  Turner  v.  In- 
disDapoiis,  B.  &  W.  Ry.  Co.  (C.  C. 
1878)  Fed.  Caa.  No.  14,259. 

Where,  in  an  action  In  a  circuit  court 
against  the  trustee  of  a  bankrupt  in  hia 
official  capacity,  a  judgment  haa  been 
rendered  against  the  trustee,  the  plain- 
tiff should  be  required  to  apply  to  the 
bankmptcy  court,  which  has  exclusive 
poBseBsion  of  and  jurisdiction  to  ailmin- 
ister  the  estate,  and. of  which  defend- 
ant is  an  officer,  for  all  orders  relating 
to  the  satisfaction  or  paymi^nt  of  such 
judgment.  J.  B.  McFarlan  Carriage 
Co.  r.  Solanas  (1901)  106  Fed.  145,  45 
a  C.  A.  253,  5  Am.  Bankr.  Rep.  442. 

A  court  of  bankruptcy  cannot,  by  a 
Bommar;  order,  require  a  trustee  to 
pa;  a  judgment  for  costs  rendered 
against  him  in  another  jurisdiction, 
wbere  there  are  no  fuods  of  the  estate 
in  his  bands.  In  re  Howard  (D.  C. 
1904)  130  Fed.  1004,  12  Am.  Bankr. 
Rep.  462. 

11.  Recovery  of  damnges  against 

trustee  parson  ally  .—A  trustee  in  bank- 
ruptcy is  not  Uuble  to  suit  in  a  state 
coart  for  any  acta  done  in  the  per- 
formance of  his  dnty  under  the  orders 
of  the  court  of  bankruptcy.  Wood  v. 
Cummings  (1008)  197  Maaa.  80,  83  N. 
E.  318.  But  he  may  be  aued  for  dam- 
ages for  any  wrongful  acts  which  were 
entirely  beyond  his  authority  or  duty 
and  which  resulted  in  Injury  to  third 
persons.  BermsQ  v.  Smith  (D.  C. 
1909)  171  Fed.  735,  22  Am.  Bankr. 
Bep.  662.  An  action  lies  against  a 
trustee  in  bankruptcy  for  willful  in- 
jury to  creditors  of  the  estate,  result- 
ing from  hia  omiBsion  or  improper  per- 
formance of  his  duties  as  to  notifying 
them  of  meetings,  or  retaining  sufficient 
funds   to  provide  for  their  known  but 
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undetermined  dalms.  Russell  ▼.  Phelps 
(1880)  42  Mich.  377,  4  N.  W.  1.  For 
wrongful  acts  done  by  a  trustee  in 
bankruptcy  beyond  the  scope  of  his  au- 
thority or  duty  the  estate  of  the  bank- 
rupt is  not  liable,  but  only  the  trustee 
individually.  Adams  v.  Meyers  (D.  G. 
1870)  Fed.  Cas.  No.  62. 

The  jurisdiction  of  the  court  of  bank- 
ruptcy over  the  estate  of  the  bankrupt 
does  not  exclude  the  jurisdiction  of  the 
state  courts  to  entertain  an  action  for 
the  abatement  of  a  liquor  nuisance  on 
property  of  the  estate,  that  being  a 
matter  of  police  regulation,  which  does 
not  Interfere  with  tfie  proper  jurisdic- 
tion of  the  federal  court.  Radford  v. 
Thomell  (1890)  81  Iowa,  709,  45  N. 
W.  890. 

12.  —  Leave  to  sue.^— A  trustee  in 
bankruptcy  cannot  be  sued  in  a  state 
court,  unless  upon  leave  first  obtained 
from  the  court  of  bankruptcy  under 
which  he  is  acting,  where  the  object  of 
the  suit  is  to  recover  or  reclaim  spe- 
cific property  claimed  by  the  trustee  to 
constitute  part  of  the  estate  in  his 
hands  and  which  he  has  reduced  to  pos- 
session. In  re  Russell  (1900)  101  Fed. 
248,  41  C.  G.  A.  323,  3  Am.  Bankr. 
Rep.  658;  Turrentine  v.  Blackwood 
(1900)  125  Ala.  436.  28  South.  95,  82 
Am.  St  Rep.  254;  Garney  v.  Averill 
(1912)  110  Me.  172,  85  Atl.  494.  A 
suit  of  this  character  brought  against 
him  without  leave  may  be  enjoined  at 
his  request  by  the  court  of  bankruptcy. 
Lloyd  v.  Ball  (D.  G.  1896)  77  Fed. 
365.  If  leave  to  sue  was  improvidently 
granted,  it  may  be  revoked  by  the  court 
of  bankruptcy  on  being  fully  advised  of 
all  the  facts.  In  re  Schermerhorn 
(1906)  145  Fed.  341,  76  G.  C.  A.  215, 
16  Am.  Bankr.  Rep.  507. 

But  if  the  object  of  the  suit  is  only 
to  establish  a  lien  or  recover  a  money 
judgment,  and  it  does  not  seek  in  any 
way  to  disturb  the  trustee's  possession 
of  property  in  his  hands,  or  to  inter- 
fere with  or  contravene  the  proceedings 
of  the  courts  of  bankruptcy,  it  may  be 
maintained  without  leave  of  the  bank- 
ruptcy court.  Gardner  v.  Planters* 
Nat  Bank  (1909)  54  Tex.  Civ.  App. 
572,  118  S.  W.  1146;  In  re  Smith  (D. 
G.  1908)  121  Fed.  1014,  9  Am.  Bankr. 
Rep.  603. 

IS.  Enjoining  proceedings  against 
trustee.— Since  the  possession  of  prop- 
erty of  a  bankrupt  by  his  trustee  is 
the  possession  of  the  court  of  bank- 
ruptcy, and  that  possession  cannot  be 
lawfully  disturbed  or  ousted  by  any 
person  without  the  permission  of  the 
court,  the  court  has  undoubted  power 
and  jurisdiction  to  enjoin  any  proceed- 
ing intended  to  take  specific  property 
out  of  the  hands  of  the  trustee.  In  re 
Schermerhorn  (1906)  145  Fed.  341, 
76  G.  G.  A.  215,  16  Am.  Bankr.  Rep. 
507;  Lloyd  v.  Ball  (D.  G.  1896)  77 
Fed.  365;  In  re  Russell  (1900)  101 
Fed.  248,  41  G.  G.  A.  323,  3  Am.  Bankr. 
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Rep.  668;  Keegan  y.  King  (D.  G. 
1899)  96  Fed.  758,  3  Am.  Bankr.  Bep. 
79;  In  re  People's  MaU  S.  S.  Co.  (D. 
G.  1869)  2  N.  B.  R.  552,  Fed.  Caa. 
No.  10,970;  Hewett  v.  Norton  (C.  C. 
1870)  13  N.  B.  R.  276,  Fed.  Cas.  No. 
6,441;  In  re  Miller  (G.  G.  1874)  Fed. 
Gas.  No.  9,551.  And  a  similar  rule  ap- 
plies to  any  proceeding  which  would 
seriously  interfere  with  the  adminis- 
tration of  the  estate  in  bankruptcy  or 
cause  unnecessary  loss  to  creditors,  as, 
for  example,  a  suit  in  ejectment  to  re- 
cover premises  leased  to  the  bankrupt 
and  which  the  receiver  in  bankruptcy 
continues  to  occupy  for  the  purpose  of 
closing  up  the  business  of  the  bank- 
rupt In  re  Ghambers  (D.  G.  1900) 
98  Fed.  865,  3  Am.  Bankr.  Rep.  537. 

But  the  court  will  not  stay  suits  pro- 
ceeding  in    the    state    courts    between 
different    creditors    of    the    bankrupt, 
when    the    trustee    in    bankruptcy    al- 
ready has  possession  of  the  property 
which   is    the    subject-matter    of    such 
suits,  and  cannot  be  bound  or  in  any 
way   affected    by   the   results    of    such 
litigation.      Main    v.    Bromley    (D.    C. 
1881)  6  Fed.  477.     And  where  a   suit 
in  equity  is  pending  in  another  court 
to  establish   a  lien  on   a  fund  in   the 
hands  of  a  trustee  in  bankruptcy,  it  is 
doubtful  whether  that  court  has  juris- 
diction to  restrain  the  trustee  from  dis- 
tributing the  fund  to  creditors,  pending 
the    determination    of   the    suit,    prob- 
ably the  better  rule  requiring  the  com- 
plainant to  resort  to  the  court  of  bank- 
ruptcy    for    an    order    to    that    effect 
Ghattanooga  Nat  Bank  v.  Rome  Iron 
Co.   (G.  G.  1899)   99  Fed.  82,  3  Am. 
Bankr.  Rep.  582. 

14.  Garnishment  of  trustee.— A  trus- 
tee in  bankruptcy  cannot  be  required, 
by  the  process  of  garnishment,  to  ac- 
count to  a  judgment  creditor  of  the 
bankrupt  with  respect  to  money  or 
property  in  his  hands  as  such  trustee, 
for  it  is  in  the  custody  of  the  law  and 
under  the  control  of  the  court  of  bank- 
ruptcy alone,  and  moreover  the  trus- 
tee does  not  hold  as  the  debtor  or  the 
agent  of  the  bankrupt,  but  adversely  to 
him.  Golby  v.  Goates  (Mass.  1850)  6 
Gush.  558;  Lord  v.  Meachem  (1884) 
32  Minn.  66,  19  N.  W.  346;  Oliver  v. 
Smith  (1809)  5  Mass.  183;  Field  v. 
Jones  (1852)  11  Ga.  413;  Gom.  v. 
Hide  &  Leather  Ins.  Go.  (1875)  119 
Mass.  155.  But  see  In  re  Kranich  (D. 
G.  1910)  182  Fed.  849,  25  Am.  Bankr. 
Rep.  50. 

Neither  money  in  the  hands  of  the 
trustee  which  is  distributable  in  the 
form  of  dividends,  nor  money  payable 
under  a  composition  agreement,  can  be 
reached  or  tied  up  by  the  process  of 
attachment  or  garnishment  from  an- 
other court  In  re  Kohlsaat  (D.  G. 
1878)  18  N.  B.  R.  570,  Fed.  Gas.  No. 
7,918.  And  this  is  true  even  after  a 
dividend  has  been  declared,  the  precise 
sum  ascertained  to  which  the  particular 
creditor  will  be  entitled,  and  the  trus- 
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ordeied  to  pay  bim  that  sum.  StiQ 
idgment  creditor  of  that  creditor 
Lot  obtain  BatiBfactloii  of  his  claim 
lamiBhEaent  of  such  dig  Crib  utive 
«,  For  it  remains  within  the  ei- 
nt  juriBdiction  of  the  court  of 
iniptcf,  not  only  until  its  payment 
he  creditor  ia  ordered,  but  until  it 
actually  been  paid  to  him.  In  re 
niogham  (D.  C.  187&)  IB  N.  B.  R 
Fed.  CaB.  No.  3,478. 
i.  Natin  m4  torn  of  raMMly.— If 
trastee  in  bankruptcy  brings  his  ac- 
in  the  court  of  l>ankmptc;,  it  will 
[ovemed  by  the  oritinar;  roles  of 
Tdure  in  the  federal  eourta,  such 
hat  which  preservea  the  distinctioD 
reen  legal  and  equitable  causes  of 
}n,  and  if  the  sait  is  essentially  one 
qnitable  coRniiance,  it  will  be  tria- 
by  the  court  without  a  jury.  Dok- 
T.  Page  {1906)  147  Fed.  438,  77 
\  A.  674,  17  Am.  Bankr.  Rep.  228, 
the  other  hand,  if  be  goes  into  the 
e  eourts,  he  must  bring  an  action 
gntied  by  the  state  taws  as  ap- 
inate  to  tecure  the  relief  for  which 
aks.  McCormick  v.  Page  (1901)  96 
App.  447.  And  he  will  be  bound 
he  rules  of  procedure  in  the  state 
Is.  Bacon  v.  George  (1910)  206 
B.  666.  92  N.  E.  721.  In  a  suit  by 
uatee  in  baokraptcy  to  Bet  aside  a 
duleut  conveyance  of  the  bankrupt, 
trustee  must  bring  hia  case  within 
mies  of  pleading  and  proof  pre- 
>ed  by  the  statutes  and  decisions  of 
state  wherein  the  suit  ia  brought, 
man  v.  Hagey  (Mo.  1913)  158  S. 
^29. 

trustee  in  bankruptcy  may  sue  in 
mpsit  tor  the  value  of  a  preferen- 
transfer  of  goods  by  tbe  bankrupt 
,  creditor,  BB  the  latter  takes  the 
Is  impressed  with  the  obligation 
ted  by  the  bankruptcy  act  to  re- 
e  or  pay  on  tbe  trustee's  electing 
lue,  such  obligation  being  a  <|uasi 
ract.  Reber  v.  Ellis  Bros.  (D.  C. 
.1  185  Fed.  313,  25  Am.  Bankr. 
,  667;  Edwards  t.  Schillinger  Bros, 
(1910)  153  III.  App.  219.  An  ac- 
lo  recover  property  received  by 
udant  an  a  voidable  preference  un- 
■eetion  9644.  post,  held  not  a  part 
he  bankruptcy  proceedings,  but  a 
roversy  between  the  trustee  and  ■ 
]  party.  McGulloch  v.  Davenport 
ings  Bank  (D.  O.  1915)  226  Fed. 

the  action  concerns  goods  in  the 
lession  of  a  third  person,  but  claim- 
is  assets  of  tbe  estate  in  bankrupt- 
the  trustee  may  maintain  replevin, 
ion  V.  Farnngton   (ISRl)   46  Mich. 

9  N.  W.  453:  Godwin  v.  Tuttle 
.  1914)  141  Psc.  1120.  If  the  ob- 
of  the  suit  is  to  recover  the  value 
property  trsnsferred  by  the  bank- 
:  In  frsud  of  the  act  or  for  the  pur- 
'.  of  hindering  or  defrauding  hia 
litors,  the  proper  form  of  action  is 
'er.  Lvon  v.  Clark  (1902)  129 
h.  381.  88  N.  W.  1046;  .Tackman 
Sao  Claire  Nat  Bank   (1906)  12S 


Wis.  465,  104  N.  W.  98,  115  Am.  St 
Rep.  965;  Chickering  v.  Raymond 
(1854)  16  Dl.  362:  Carr  v.  Gale  (C.  O. 
1847)  Fed.  Cas.  No.  2,435.  See  Shu- 
mas  V.  Flockenstein  (D.  C.  1877)  16 
N.  B.  B.  224,  Fed.  Cas.  No.  12.828; 
Brooke  v.  McCrsken  (C.  C.)  10  N.  B. 
R.  461,  Fed.  Cas.  No.  1,932.  But  in 
the  case  of  a  sale  of  the  debtor's  prop- 
erty nnder  attachment,  if  the  trustee 
dasirea  to  pursue  the  attaching  cred- 
itor, the  officer  making  the  sale,  and 
the  purchaser  at  the  aale,  on  the 
ground  that  the  attachment  was  dis- 
solved by  Uie  debtor's  adjudication  in 
bankruptcy  end  that  the  defendants 
had  notice  thereof,  the  proper  form  of 
action  is  trespass,  and  not  trover. 
Wallace  v.  Camp  (1901)  200  Pa.  220. 
49  Atl.  942.  A  creditor  of  a  bankrupt 
which  caused  an  attachment  suit  to  be 
brought  by  one  to  whom  it  assigned  its 
claim,  and  after  the  bankruptcy  had 
property  of  the  bankrupt  sold  by  tbe 
sheriff  to  pay  Its  Judgment,  held  liable 
in  conversion  to  the  trustee.  Withoft 
V.  Western  Meat  Co.  (D.  G.  1913)  210 
Fed.  986. 

If  property  seiaed  by  the  marshal 
has  been  surrendered  to  a  claimant  on 
a  forthcoming  bond,  and  tbe  title  of 
the  claimant  la  finally  adjudged  invalid, 
but  be  is  then  insolvent,  the  trustee 
may  proceed  directly  on  the  bond. 
Storrs  V.  Engel  (D.  C.  1879)  Fed.  Cas. 
No.   13,491 

He  may  also  maintain  a  writ  of  er- 
ror to  reverse  a  judgment  rendered 
against  the  bankrupt  Day  v.  LaQin 
(Mass.  1843)   6  Mete.   280. 

But  a  refund  of  taxes  formerly  paid 
by  the  bankrupt  and  ordered  by  the 
state  legislature  to  be  restored  to  him, 
cannot  be  enforced  by  mandamus 
against  the  state  auditor.  Graham  v. 
Norton  (1872)  16  Wall  427,  21  h. 
Bd.  177.  And  the  trustee  in  bank- 
ruptcy of  a  tenant  in  common  will  not 
be  allowed  to  sue  in  a  state  court  for 
partition,  when  the  provisions  of  the 
state  laws  and  those  of  the  bankruptcy 
act  which  would  be  applicable  to  the 
resulting  sale,  are  so  irreconcilable 
that  a  conflict  of  Jurisdiction  would  in- 
evitably arise  between  the  state  court 
and  tbe  court  of  bankruptcy.  Lind- 
say V.  Runkle  (1910)  82  Ohio  St  325. 
92  N.  E.  489,  29  L.  R.  A.  (N.  a) 
659,  137  Am.  St  Rep.  781. 

16. Suits  In  squity  by  trustat^- 

A  trustee  in  bankruptcy  may  bring  a 
bill  in  equity,  in  the  proper  court,  when 
the  case  is  properly  one  of  equitable 
cognizance.  In  re  Plant  (D,  C.  1906) 
148  Fed.  37,  17  Ara,  Ranltr,  Rep.  272. 
Assumpsit  by  the  trustee  and  receiver 
of  a  bankrupt  against  creditors  for  the 
proceeds  of  the  sale  of  certain  property 
la  in  tbe  oetiire  ot  an  equitable  actinn. 
Chicago  Title  &  Trust  Co.  v.  First  Nat 
Bnnk   (1912)   174  III.  App.  339 

The  trustee  in  bankruptcy  must  pur- 
sue appropriate  remedies  in  all  cases, 
and  not  resort  to  equity  when  he  has  a 
plain  and  adequate  remedy  at  law,  not 
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seek  an  injunctloii,  receiTerahip,  or  oth' 
er  equitable  celiet,  where  the  proper 
course   \»  to  bring  trover   or   repleviD, 

or  where  a  simple  money  iudgment  will 
give  him  aU  the  relief  to  whicb  he  is 
entitled.  In  re  Oregon  Iron  Worka  (D. 
C.  1877)  17  N.  B.  R.  404,  Fed.  Cas. 
No.  10,562;  Sessler  v.  Nemcol  (D.  C. 
1910)  183  Fed.  656,  26  Am.  Bankr. 
Rep.  618.  Where  a  bill  by  a  trustee  in 
bankruptcy  of  a  person  having  a  license 
by  contract  to  conduct  a  concesaion  In 
an  amusement  park  alleges  that  by  a 
conspiracy  between  the  park  and  the 
principal  stockholder  ttke  license  was 
forfeited  and  that  property  was  with- 
held from  the  concessionaire,  and  the 
decree  ordered  the  forfeiture  to  be  set 
aside  and  awarded  a  sum  of  money  for 
the  value  of  the  coucesaion.  the  theory 
of  the  bill  and  the  decree  is  fallacious, 
since  Che  remedy  ia  at  law  for  a  breach 
of  the  contract  Day  v.  Luna  Park  Co. 
(1012)  174  111.  App.  477. 

Where  the  object  is  to  set  aside  a 
fraudulent  conveyance  or  recover  the 
value  of  property  fraudulently  trans- 
ferred by  the  debtor,  a  bill  in  equity  in 
the  form  of  a  creditor's  bill  may  be  an 
appropriate  form  of  action.  Stotesbury 
V.  Csdwallader  (D.  C.  1874)  Fed.  Cas. 
No.  13.498;  Taylor  v.  Rasch  (D.  C. 
1871)  5  N.  B.  R.  390.  Fed.  Caa.  No. 
13,801;  Simpson  v.  Western  Hardware 
&  Metal  Co.  (D.  C.  1015)  227  Fed.  304. 
In  the  case  of  an  alleged  preferential 
payment  by  the  bankrupt,  where  no 
actual  frand  Is  charged,  and  there  is 
no  demand  for  the  cancellatioti  or  set- 
ting aside  of  any  conveyance,  it  is 
thought  that  a  bill  in  equity  will  not 
lie.  the  case  being  one  for  an  actioD  at 
law  as  tor  money  had  and  received. 
Maxwell  v.  Davi*  Trust  Co.  (1011)  60 
W.  Va.  276.  71  8.  E.  270;  Heber  v. 
Ellis  Bros.  (D.  C.  1011)  185  Fed.  313, 
as  Am.  Bankr.  Rep.  567:  Edwards  v. 
Schillinger  Bros.  Co,  (1910)  153  IlL 
App.  219.  Bnt  other  decisions  justify 
the  maintenance  of  a  bill  in  equity  in 
this  case  on  the  ground  that  it  ia 
analogous  to  a  creditor's  suit  to  vacate 
a  fraudulent  conveyance.  Parker  v. 
Sherman  (1914)  212  Fed.  917, 129  C.  C. 
A.  437;  Pond  v.  New  York  Eichange 
Bank  (D.  C.  1903)  124  Fed.  902,  10 
Am.  Bnnkr.  Hep.  343;  Parker  v.  Black 
(0.  C.  19001  143  Fed.  560,  16  Am. 
Bnnkr.  Bpp.  202;  Arnold  v.  Knapp  (W, 
Va.  19I5I   84  8.  E.  805. 

A  trustee  in  bankruptcy  is  not  enti- 
tled to  an  order  restraining  the  bank- 
rupt and  his  wife  from  conveying  real 
estate  of  which  they  are  seised  as  ten- 
ants by  entirety,  since  the  court  has 
no  power  to  restrain  the  wife,  and 
whatever  title  the  bankrupt  had,  which 
he  could  have  conveyed,  passed  from 
him  to  the  trustee  by  operation  of  law 
on  the  adjudication.  In  re  Beibl  (D. 
C.  1012)  197  Fed.  870.  28  Am.  Bankr. 
Rep.  310. 
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recover  property  of  the  bankrupt  ^bi< 
is  in  the  bands  of  a  third  person,  vrl 
makes  no  claim  of  title  to  it  in  hia  o« 

right,  he  need  not  resort  to  a  plenai 
suit,  but  may  institute  summary  pr< 
ceedings  in  tbe  court  of  bankruptcy  by 
simple  petition  and  order  to  show  caus 
In  re  Fogelmaa  (D.  0.  1911)  188  E"© 
755,  26  Am.  Bankr.  Rep.  742;  In  i 
HoUand  (D.  0.  1910)  176  Fed.  OZ 
23  Am.  Bankr.  Rep.  835;  Id  re  Ho 
brook  Shoe  &  Leather  Go.  (D.  C.  100& 
165  Fed.  073.  21  Am.  Bankr.  R«p.  Oil 
In  re  Wiesen  Bros.  (D.  C.  1906)  13 
Fed.  164,  16  Am.  Bankr.  Rep.  27;  I 
re  Breslauer  (D.  C.  1903)  121  Fe. 
910,  10  Am.  Bankr.  Rep.  33.  If  n 
adverse  claim  to  money  or  proper t 
was  made  at  the  time  the  petitioB  i 
bankruptcy  was  filed,  the  title  theret 
passes  to  the  trustee  on  his  appoint 
■Bent,  and  tbe  court  has  jurisdiction  t 
require  its  surrender  to  him  by  a  aum 
mnry  order,  notwithstanding  any  ad 
verse  right  subsequently  asserted  by  th 
party  in  possession.  In  re  Davis  (E 
G.  1003)  119  Fed.  050.  9  Am.  Banki 
Hep.  670.  Where  there  ia  an  advers 
claim  to  property,  based  on  a  transfe 
antedating  bankruptcy,  it  can  only  b 
determined  ia  a  plenary  suit ;  but  wher. 
the  property  is  in  the  physical  posaes 
sion  of  a  third  person  or  agent  ol  thi 
bankrupts,  who  refuses  to  deliver,  tbi 
trustee  may  recover  it  by  meana  of  i 
BUmmBry  order.  In  re  Goldstein  (C.  C 
A.  1914)  216  Fed.  887.  A  summar; 
order  of  a  court  of  bankruptcy,  direct 
ing  an  adverse  claimant  of  property  ti 
deliver  possession  of  tbe  same  to  iti 
receiver,  is  not  an  adjudication  of  th< 
title  or  right  to  ultimate  possession.  Ii 
re  Petronio  (C.  C.  A.  1014)  220  F*d 
260. 

Summary  proceedings  by  the  trustet 
are  proper  where  the  defendant  holdi 
the  property  merely  as  the  agent  oi 
bailee  of  the  bankrupt,  not  preteudinf 
himself  to  be  the  owner.  Mueller  t 
Nugent  (1902)  184  U.  S.  1,  22  Sup.  Ct 
269,  46  L.  Ed.  405,  7  Am.  Bankr.  Rep 
224;  Wayne  Knitting  Mills  v.  Nugent 
(D.  C.  1900)  104  Fed.  530,  4  Am. 
Bsnkr.  Hep.  747.  The  right  to  draw 
checks  against  an  account  in  a  bank  dio' 
tinguishes  the  possession  of  the  bank 
from  that  of  an  ordinary  debtor,  and 
gives  the  bankruptcy  court  the  righl 
to  order  payment  to  the  trustee  ol 
Bucb  deposits  as  are  not  claimed  bj 
the  bank  on  some  other  grounii  than  its 
holding  as  a  depositary.  In  re  Radlej 
Steel  Const  Co.  (D.  C.  1814)  212  Fed. 
462.  Summary  proceedings  are  proper 
where  the  object  is  to  reach  surplus  in- 
come in  the  hands  of  a  testamentary 
trustee.  In  re  Baudonine  (D.  C.  1890) 
06  Fed.  536,  3  Am.  Bankr.  Eep.  55. 
Or  where  the  person  holding  the  prop- 
erty ia  a  mere  cover  or  receptacle  for 
it  for  the  purpose  of  concealing  it  and 
placing  it  beyond  the  reach  of  the 
bankrupt's  creditors.  Salsburg  v. 
Blackford  (C.  C.  A.  1913)  204  Fed. 
4SS,  29  Am.  Bankr.  Bep.  820;    In  re 


BANKRCPTCT   (j  23) 


dman  (D.  C.  1907)  163  Fed.  939, 
km.  Bankr.  Rep.  112.  But  Bep  In 
iayer   (D.  C.  1900)  9S  Fed.  839,  3 

Bankr.  Rep.  533,  holding  that  the 
mar?  power  of  the  court  of  bank- 
er cannot  be  employed  to  reach 
lerty  which  ia  in  the  hands  of  third 
ona  elaimiog  title  thereto  by  trani- 
or  conveyance  from  the  bankropt 
r  to  the  bankruptcy  proceedings, 
igh  Buch  transfer  waa  manifestly 
dulenL  And  see  In  re  Stevena  (D. 
877)  Fed.  Cai.  No.  13.390.  Wheth- 
L  bankrupt' a  trustee  may  maintain 
mary  praceedinga  against  the  bank- 
:  and  hia  wife  to  recover  fnnda  and 
iritiea  in  her  hands  alleged  to  be- 
;  to  the  estate,  or  ia  required  to  in- 
ite  a  plenary  action  against  her, 
:ndB  on  whether  ahe  holds  the  prop- 
'  pursuant  to  a  bona  Sde  claim  or 
ely  as  agent  for  the  bankrupt.  In 
Shea    (D.   C.   1014)   211    Fed.   3fW. 

to  Jnrtify  the  recovery  of  asseta  ol 

estate  by  Bummary  proceedings,  it 
lecessary  that  the  property  should 
Followed  into  the  hands  of  the  de- 
itory  and  safficiently  identified  to 
ble  the  marshal  to  take  possession 
it  without  mistake.  In  re  Jackier 
C.  ISIO)  176  Fed.  720,  24  Am. 
ikr.  Rep.  790.  Where  there  is  a 
inous  contrivance  between  the  bank- 
t  and  others  to  embezzle  the  estate 

tbe  benefit  of  the  bankrupt  and  his 
ferred  creditors,  tbe  court  of  bank- 
Icy  may  Interpose  by  injunction.  In 
:onnoUy  (D.  C.  1900)  100  Fed.  620, 
.m.  Bankr.  Bep.  842;  In  re  Smith 
C.  1843)  Fed.  Cas.  No.  12,983. 
ere  the  bankrupt,  after  the  filing  of 

petition,  sells  goods  in  his  posses- 
i  to  one  chargeable  with  knowledge 

tbe  fraudulent  character  of  the 
isaction,  the  court  of  bankruptcy 
'  compel  tbe  restitution  of  the  prop- 
r  or  its  proceeds  in  a  summary  pro- 
ling.     In  re   Denson   (D.   G.   1912) 

Fed.  8.">4,  28  Am.  Bankr.  Rep.  158. 
I  so  also  where  an  Insolvent  debtor 

made  a  gift  of  personal  property  to 

wife,  or  given  bet  a  bill  of  sale, 
lout  an;  actual  change  of  posses- 
L  In  re  Pierce  (C.  C.  1877)  Fed. 
.  No.  11.139:  Id  re  Norris  (D.  C. 
0)  177  Fed.  508,  24  Am.  Bankr, 
I.  444;  In  re  Hopkins  (C.  C.  A. 
5)  220  Fed.  378. 

bankrupt's  trustee  appointed  wjth- 
foar  months  after  the  making  of  a 
eral  assignment  lor  the  benefit  of 
iitors  may  recover  the  assets  as- 
led  from  the  assignee  in  snmma- 
proceedinga;  the  assignee  being  a 
t    naked   bailee    for   creditors    and 

an  adverse  claimant  In  re  Mc- 
m  (1914)  214  Fed.  207,  130  C. 
4.  555:  In  re  Karp  (D.  0.  1010) 
Fed,   798. 

court  of  bankruptcy  held  to  hare 
sdiction  to  make  a  summary  order 

the  retnm  of  a  preferential  pay- 
t  made  by  a  bankrupt  after  the 
t  at  tlu  petition  agalnat  bim.    In 
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n  Leigh  (D,  0.  1913)  208  Fed.  48a 
And  money  paid  by  a  tnnkmpt  part- 
nership on  one  of  its  debts  after  the 
fillDg  of  the  petition,  is  recoverable  in 
a  summary  proceediDC.  In  re  R.  &  W. 
Skirt  Co.  (1916)  222  Fed.  206,  138  C. 
0.  A.  67. 

Attaching  creditors  may  be  proceed- 
ed agaiost  summarily,  when  their  lev- 
ies constituted  tbe  act  of  bankruptcy 
on  which  the  adjudication  was  based, 
or  where  made  after  the  filing  of  the 
petition  and  with  knowledge  thereof. 
Bear  v.  Chase  (1900)  99  Fed.  920,  3 
Am.  Bankr.  Rep.  746:  In  re  Graessler 
&  Relchwald  (1907)  164  Fed.  47S,  83 
C.  C.  A.  304,  IS  Am.  Bankr.  Rep.  694. 
And  this  applies  also  to  an  execution 
sale  of  the  debtor'a  property,  if  held 
after  the  filing  of  the  petition,  and  if 
the  judgment  creditor  and  the  pur- 
chaser are  chargeable  with  knowledge 
of  the  pendency  of  the  bankruptcy 
proceedings.  In  re  Breslauer  (D.  C. 
1003)  121  Fed.  010,  10  Am.  Bankr. 
Rep.  33.  But  if  a  sale  on  execution 
has  been  held  and  the  proceeds  paid 
over  to  the  judgment  creditor  before 
the  commencement  of  the  bankroptcy 
proceedings,  the  mere  fact  that  tbe 
judgment  and  sale  arc  voidable  under 
the  bankruptcy  act  will  not  enable  the 
trustee  to  recover  the  proceeds  in  a 
summary  proceeding;  his  remedy  is  a 
plenary  suit  to  recover  the  proceeds 
as  a  preference.  In  re  Resnek  (D.  C. 
1900)  167  Fed.  5T4,  21  Am.  Bankr. 
Rep.  740;  Stone-Ordean -Wells  Co.  v. 
Mark  (C.  C.  A.  1015)  227  Fed.  075. 

It  is  also  held  that  a  person  claiming 
property  as  collatcrnl  security  pledged 
to  him  by  the  bankrupt  may  be  sum- 
Inarily  ordrrpd  to  surrender  it.  If  the 
referee  decides  that  the  title  to  it  ia 
in  Che  estate.  In  re  Belfast  Uesh  Un- 
derwear Co.  (D.  C.  1911)  186  Fed.  834, 
And  80  a  proceeding  to  recover  or  re- 
duce the  amount  of  money  paid  by  a 
bankrupt  to  his  counsel,  in  contempla- 
tion of  bankruptcy  and  for  services  to 
be  rendered  therein,  may  be  summary. 
In  re  Wood  (1908)  210  U.  S.  246.  28 
Sup.  Ct.  021,  62  L.  Ed.  1046.  There 
is  no  Jurisdiction  to  proceed  summa- 
rily in  proceedings  under  section  9644, 
post,  to  re-eiamine  as  to  an  attorney's 
fee  paid  by  a  debtor,  where  the  con- 
tract with  the  attorney  was  not  made 
by  the  debtor  in  contemplation  of  bank- 
ruptcy proceedings.  Tripp  v.  Mit- 
Bchrich  (C.  C.  A.  1914)  211  Fed.  424. 

If  the  court  of  bankruptcy  is  in  the 
actual  poaaeaslon  of  any  given  prop- 
erty, through  its  oflScers,  such  as  the 

bankruptcy,  it  has  jurisdicdon  to  de- 
termine in  a  summary  proceeding  all 
claims  of  third  persons  asserting  own- 
ership of  it  or  liens  upon  it,  whether 
hostile  and  adverse  or  not.  In  re 
Rathman  (1910)  183  Fed.  913.  106  G. 
C.  A.  203,  25  Am.  Bankr.  Rep.  246; 
In  le  Plymouth  BUevator  Co.  (D,  O. 
(11323) 
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1911)  191  Fed.  633.  See  Johnston  y. 
Spencer  (C.  C.  A.  1912)  195  Fed.  215, 
27  Am.  Bankr.  Rep.  800;  Shea  ▼.  Lewis 
(O.  C.  A.  1913)  206  Fed.  877,  30  Am. 
Bankr.  Rep.  436;  In  re  Flanigan  (D. 
C.  1915)  228  Fed.  339.  But  jurisdic- 
tion to  foreclose  a  mortgage  on  the 
estate  of  the  bankrupt,  at  the  instance 
of  the.  mortgagee,  is  not  included  in 
the  powers  to  be  exercised  summarily. 
In  re  Casey  (O.  C.  1873)  Fed.  Gas, 
No.  2,495.  Nor  can  the  court  thus 
determine  the  rights  of  a  third  person, 
who  is  apparently  a  joint  owner  of  cer- 
tain property  with  the  bankrupt,  al- 
though the  trustee  alleges  that  he  is 
only  nominally  connected  with  it  and 
has  no  real  financial  interest  in  it.  In 
re  Brodbine  (D.  O.  1899)  93  Fed.  643, 
2  Am.  Bankr.  Rep.  53.  Nor  is  this 
an  appropriate  proceeding  for  the  trus- 
tee of  a  bankrupt  corporation  who 
seeks  to  compel  a  stockholder  to  pay 
the  corporate  debts  because  of  his  al- 
leged participation  in  a  fraudulent 
overvaluation  of  the  corporation's  as- 
sets in  pa3nnent  for  stock.  In  re  Haley 
(1908)  158  Fed.  74,  85  O.  C.  A.  404; 
In  re  Howe  Mfg.  Co.  (D.  C.  1912)  193 
Fed.  524,  27  Am.  Bankr.  Rep.  477. 

The  summary  jurisdiction  of  a  court 
of  bankruptcy  may  not  only  be  invoked 
at  the  instance  of  the  trustee,  but  also 
against  him,  since  he  is  an  officer  of 
the  court  and  always  subject  to  its 
lawful  orders.  Thus,  if  the  judgment 
of  a  competent  court  has  decided  that 
a  fund  in  his  hands  does  not  belong  to 
the  estate  in  bankruptcy,  but  to  a 
third  person,  he  may  be  summarily  or- 
dered to  pay  it  over.  In  re  Howard 
(1905)  135  Fed.  721,  68  O.  O.  A.  359, 
14  Am.  Bankr.  Rep.  296.  A  petition 
to  have  a  trustee  in  bankruptcy  de- 
creed to  hold  certain  real  estate  stand- 
ing in  the  name  of  the  bankrupt  in 
trust  for  petitioner,  and  required  to 
convey  Uie  same,  is  a  summary  pro- 
ceeding. In  re  Snelling  (D.  C.  1912) 
202  Fed.  258. 

Finding  in  summary  proceedings  in 
bankruptcy  that  the  trustee  had  re- 
ceived, as  such,  certain  property  as 
assets,  was  conclusive  against  him  and 
not  subject  to  collateral  attack  by 
third  persons.  Hebert  v.  Crawford 
(1913)  33  Sup.  Ct  484,  228  U.  S.  204, 
57  L.  Ed.  800.  A  court  of  bankruptcy 
is  without  jurisdiction  in  a  summary 
proceeding  to  decree  specific  perform- 
ance of  a  contract  made  by  a  bank- 
rupt by  directing  his  trustee  to  execute 
a  conveyance  of  land.  Dreyer  v.  Per- 
kins (1914)  217  Fed.  889.  133  C.  C.  A. 
599. 

18.  ^»  Against  adverse  claimants^— 
A  stranger  to  the  bankruptcy  proceed- 
ings, setting  up  an  adverse  title  to 
property  which  is  claimed  by  the  trus- 
tee in  bankruptcy  as  assets  of  the  estate, 
cannot  be  compelled  to  submit  his  claim 
to  adjudication  in  a  summary  proceed- 
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ing  in  the  court  of  bankruptcy,  provided 
bis  claim  is  made  with  the  apparent  in- 
tention of  defending  it  in  good  faith  and 
'is  not  merely  colorable,  but  is  entitled 
to  be  heard  in  a  plenary  suit,  at  la^^  or 
in  equity  as  the  case  may  require.  In  re 
Cotton  (D.  C.  1913)  209  Fed.  124; 
In  re  Flanigan  (D.  C.  1915)  228  Fed. 
339;  Smith  v.  Mason  (1871)  14  WalL 
419,  20  L.  Ed.  748;  First  Nat  Bank 
V.  Hopkins  (C.  C.  A.  1912)  199  Fed. 
873,  29  Am.  Bankr.  Rep.  434;  In  re 
Cantelo  Mfg.  Co.  (D.  O.  1912)  201 
Fed.  158,  29  Am.  Bankr.  Rep.  704; 
Johnston  v.  Spencer  (1912)  195  Fed. 
215,  115  C.  0.  A.  167,  27  Am.  Bankr. 
Rep.  800;  In  re  Denson  (D.  C.  1912) 
195  Fed.  854,  28  Am.  Bankr.  Rep. 
158;    In  re  Iron  Clad  Mfg.  Co.  (D.   O. 

1912)  194  Fed.  906;    In  re  Mimma  & 
Parham  (D.  C.  1911)  193  Fed.  276,  27 
Am.  Bankr.  Rep.  469;    In  re  Big  Ca- 
haba  Coal  CJo.  (D.  C.  1911)  190  Fed. 
900,  26  Am.  Bankr.  Rep.  910;    In   re 
Jackier  (D.  C.  1910)  179  Fed.  720,  24 
Am.  Bankr.  Rep.  790;    Cooney  v.  Col- 
Uns  (1910)   176  Fed.  189,  99  O.  C.  A. 
543,  23  Am.  Bankr.  Rep.  840;    In   re 
Hersey    (D.    C.   1909)    171   Fed.    998, 
22  Am.  Bankr.  Rep.  856;  In  re  Driggs 
(D.   C.   1909)    171  Fed.  897,  22   Am. 
Bankr.  Rep.  621;  In  re  Horgan  (1907) 
158  Fed.  774,  86  C.  C.  A.  130,  19  Am. 
Bankr.  Rep.  857;    In  re  Edwards  (D, 
C.  1907)  156  Fed.  794,  19  Am.  Bankr. 
Rep.  632;    In  re  Sunseri  (D.  C.  1907) 
156  Fed.  103, 18  Am.  Bankr.  Rep.  231; 
•In  re  Davis  Tailoring  Co.  (D.  C.  1906) 
144  Fed.  285,  16  Am.  Bankr.  Rep.  486; 
In  re   New  York   Car   Wheel   Works 
(D.   C.   1904)    132   Fed.   203,  13   Am. 
Bankr.  Rep.  60;    In  re  Green  (D.  O. 
1901)  108  Fed.  616,  6  Am.  Bankr.  Rep. 
270;    In   re   Sheinbaum    (D.   C.  1901) 
107  Fed.  247,  5  Am.  Bankr.  Rep.  187; 
In  re  Baudouine  (1900)  101  Fed.  574, 
41  C.  C.  A.  318,  3  Am.  Bankr.   Rep. 
651;     In    re    Cohn    (D.    C.    1899)    98 
Fed.  75,  3  Am.  Bankr.  Rep.  421;  Mitch- 
ell V.  McClure   (D.   O.  1899)   91  Fed. 
621,    1   Am.   Bankr.   Rep.   53;     In    re 
iStaib  (D.  C.  1880)  3  Fed.  209;   In  re 
Griffith,  1  Nat  Bankr.  News,  546;    In 
re  Fowler,  1  Nat.  Bankr.  News,  215; 
In  re  Waitzfelder  (D.  C.  1878)  18  N. 
B.  R,  260,  Fed.  Cas.  No.  17,048;    In 
re  Bonesteel  (C.  C.  1870)  3  N.  B.  R. 
517,  Fed.  Cas.  No.  1,627;   Ferguson  t. 
Peckham  (D.  C.  1872)  6  N.  B.  R.  569, 
Fed.  Cas.  No.  4,741.    As  to  an  amend- 
ment, converting  a  summary  proceed- 
ing into  a  plenary  suit,  see  In  re  Bob- 
ton-Cerrillos  Mines  Corporation  (D.  G. 

1913)  206   Fed.   794,  30  Am.   Bankr. 
Rep.  739. 

This  is  a  right  which  the  claimant 
may  waive,  and  he  may  do  so  by  sur- 
rendering the  disputed  property  to  the 
trustee  for  sale  and  presenting  to  the 
bankruptcy  court  his  claim  against  the 
proceeds.  In  re  Plymouth  Elevator 
Co.  (D.  C.  1911)  191  Fed.  633.  Or  by 
answering    the    trustee's    petition    for 


urrender  of  the  property  b;  de- 
iS  on  the  merits  without  ruHiiiK 
bjection  to  the  jurisdicdoo  o(  the 

or  referee.  In  re  Carrier  (D. 
81)  48  Fed.  ISl;  Id  re  Emrich 
1  1900)  101  Fed.  231,  4  Am. 
r.  Bep.  89;  People  t.  Brennan 
i.  187S)  8  Hun.  666. 
ere,  in  a  sniamary  procee^ng  to 
er  goods  alleged  to  have  been 
jlentl;  trauBf erred  b;  a  bankrupt, 
raPHferee,  alter  a  holding  that  the 

might   be  tried  in  such  proceed- 

psrticipated  in  the  trial,  which 
conducted  at  great  expense,  be 
b;  waived  his  right  to  have  the  is' 
etermiiied  in  a  plenarr  suiL  Sals- 
V.  BUckford  (C.  C.  A.  1613)  204 
438,  affirming  decree  In  re  Scboen' 
[D.  ClQll)  190  Fed.  53. 
arty  claiming  title  to  certain  itore 
ee  in  the  poBHeaiion  of  a  baobrupt 
not  precluded  by  his  failure  to 
ir  and  answer  an  order  to  show 

why  such  Gitnres  aa  were  never 
1  by  the  bankrupt  should  not  be 
from  afterwards  SBserting  that 
fixtures  were  never  owned  by  the 
■upt  Murphy  v.  John  Hofman  Co. 
1)  141  N.  T.  8.  900,  157  App.  Diy. 
But  Jurisdiction  is  not  conferred 
e  appearance  of  the  adrerae  dalm- 
n  answer  to  an  order  to  show 
,  merely  for  the  purpose  of  filing 
iBwer  asserting  his  claim  and  his 
don  to  contest  the  application.  In 
slab  Bros,  (D.  0.  1908)  163  Fed. 
21  Am.  Bankr.  Rep.  14. 
i  case  ol  a  transfer  or  conveyance 
operty  by  the  bankrupt  whicb  the 
;e  claims  to  have  been  fraudulent 
Old  BH  against  creditors,  bnt  wbkh 
rantee  claims  to  have  been  in  good 
and  for  a  consideration,  falls  vrith- 
is  mle,  end  the  issue  cannot  be 
in  summary  proceedings.  Court- 
'.  Shea  (1910)  225  Fed.  368.  140 
.  A.  3S2:  Camp  v.  Zellars  (1899) 
ed.  T99.  36  0.  C.  A.  501;  In  re 
ox  (D.  0.  1010)  18B  Fed.  085.  26 
Bankr.  Bep.  432.  Nor  can  that 
I  is  presented  when  the  trustee 
I  to  recover  money  or  property  od 
ToQud  that  the  transaction  consti- 

t.  preference  voidable  under  the 
te,  and  is  met  with  a  denial  ap- 
itly  interposed  in  good  faith.  In  re 
rber  (D.  C.  1904)  131  Fed.  121,  12 
Bankr.  Bep.  616;  In  re  Adams 
C,  1904)  130  Fed.  788,  12  Am. 
r.  Rep.  367;  In  re  Keystone  Press 
C.  1913)  203  Fed.  710,  29  Am. 
r.  Rep.  715. 

ransfer  of  property  by  a  baokrapt 
J  debts  owing  by  himself  and  an- 
,  not  constituting  substantially  sll 
uets.  not  being  an  assignment  for 
enefit  of  creditors,  held,  that  cred- 

having  objected  to  a  surrender 
!  assets  to  the  bankrupt's  trustee, 
'ansferee  was  an  adverse  claimant 
It  whom  the  trustee  could  not 
er  in  summary  proceedings.  In  re 
uui  (1914)  214  Fed.  207,  130  a 
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The  wife  of  the  bankrupt  may  be  an 
adverse  claimant,  within  this  rale,  if 
the  law  of  the  state  removes  the  com- 
mou'law  disabilities  of  married  women 
and  gives  them  capacity  to  contract  aa 
if  sole.  Courtney  v.  Shea  (1915)  2^5 
Fed.  358,  140  C.  C.  A.  382;  Shea  7. 
Lewis  (C.  C.  A.  1913)  206  Fed.  877; 
In  re  Markel  (D.  C.  191B)  228  Fed. 
926;  Blumberg  v.  Bryan  (1901)  107 
Fed.  673,  46  C.  C.  A.  552,  6  Am.  Bankr. 
Rep.  20.  And  the  bolder  of  an  assign- 
ment of  money  due  to  the  bankrupt 
from  a  third  person  at  the  date  of  the 
bankruptcy  is  an  adverse  claimant.  In 
re  Lineberry  (D.  C.  1010)  183  Fed.  338, 
25  Am.  Bankr.  Rep.  164.  And  so  is  a 
bank  in  which  the  bankrupt  has  money 
on  deposit,  but  which  claims  the  right 
to  set  off  a  debt  due  to  it  from  the 
bankrupt.  In  re  Gill  (1911)  190  Fed. 
726,  111  C.  C.  A.  454,  26  Am.  Bankr. 
Rep.  883;  First  Nat.  Bank  v.  Hopkins 
(1912)  199  Fed.  873,  118  C.  C.  A.  321,. 
29  Am.  Bankr.  Bep.  434.  And  the 
claims  of  a  bank  to  corporate  stock  as 
a  pledgee  thereof  are  adverse  to  the 
trustee  of  the  bankrupt  pledgor,  and 
not  determinable  by  summary  proceed- 
ings. In  re  Bacon  (1913)  210  Fed. 
129,  126  C.  C.  A.  643.  A  surety  on  the 
bail  bond  of  the  bankrupt  is  an  adverse 
claimant,  where  the  bankrupt,  before 
the  commencement  of  the  bankruptcy 
proceedings,  had  deposited  money  to 
Indemnify  him  against  liability.  In  re 
Hotgan  (1907)  108  Fed.  774,  86  G.  C. 
A.  130,  19  Am.  Bankr.  Bep.  807;  Ja- 
quitb  V.  Rowley  (1903)  188  V.  S.  620. 
23  Sup.  Ct.  869,  47  L.  Ed.  620. 

The  claim  of  a  right  to  apply  moneys 
of  a  bankrupt  for  the  purpose  ol  indem- 
nity on  some  contingent  liability  car- 
ries the  right  to  possession,  and  Is  sneh 
a  claim  of  title  that  it  cannot  be  dispos- 
ed of  sommarily  npon  motion.  In  re 
Radley  Steel  Const.  Co.  (D.  C.  1914) 
212  Fed.  464.  A  stockholder  In  the 
bankrupt  corporation  against  whom  the 
trustee  is  proceeding  to  compel  him  to 
pay  the  balance  due  on  his  subscription 
for  stock,  is  an  adverse  claimant  and 
cannot  be  proceeded  against  summarily. 
In  re  Howe  Mfg.  Co.  (D.  C.  1912)  193 
Fed.  624,  27  Am.  Bankr.  Hep.  477. 

Where  the  trustee  of  a  corporation 
In  bankruptcy  files  a  petition  against 
two  of  Its  officers  in  their  official  capac- 
ity to  compel  them  to  account  for  the 
proceeds  of  sales  of  the  corporation's 
stock  and  also  to  pay  the  balance  due 
on  their  own  shares,  and  it  appears  that 
they  had  controlled  the  corporation  ab- 
solutely from  its  inception,  the  other 
incorporators  and  directors  being  mere 
dummies,  they  cannot  be  regarded  as 
adverse  claimants,  in  determining  the 
Jurisdicrion  of  the  court  of  bankruptcy. 
In  re  Kornit  Mfg.  Co.  (D.  C.  1911) 
192  Fed.  392,  27  Am.  Bankr.  Rep.  244. 
But  see  In  re  Spalding  Cotton  Milts 
(D.  0.  1912)  103  Fed.  054.  And  so, 
where  a  receiver  in  bankruptcy,  with 
the  consent  of  the  court,  has  vacated 
premises  of  wblcb  a  third  person  was 
(11326) 
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claiming  the  light  of  poBseBHion,  and 
the  latter  has  tbereapon  resumed  the 
poBBegsion,  a  subaequently  appointed 
tiiistee  of  the  estate  cannot  oust  the 
pofneisor  and  get  posaeaaioa  of  the 
premisee  hs  a  BUmmarr  proceeding. 
In  re  Rothgihild  (1907)  164  Fed.  194, 
83  C.  C.  A.  28S,  18  Am.  Uankr.  Rep. 
682.  But  it  baa  been  held  that  the 
court  of  bankruptcy  may  summarily  re- 
Qcire  a  person  in  poeaesaion  to  tnra 
over  property  to  tbe  trustee,  although 
held  under  a  claim  of  title,  where  anch 
title  depends  on  a  question  of  law  and 
not  of  fact.  In  re  Michaelis  &  linde- 
man  (D,  C.  1912)   196  Fed.  718. 

The  district  court,  appointing  tbe  sn- 
peHnleadent  of  banks,  taking  posseasion 
under  Banking  Eiaw  N.  Y.  I  57,  of  a 
private  banker's  assets,  books,  and  pa- 
pera,  as  receiver  in  bankruptcy,  would 
not  compel  district  attorney  of  New 
Tork  to  deliver  to  receiver  books  and 
-  papers  about  to  be  used  in  a  criminal 
care.  In  re  Mandel  (D.  C.  1915)  224 
Fed.  642. 

Where  property  of  which  the  receiv- 
er in  bankruptcy  has  taken  possession 
is  subjed  to  a  judicial  lien  duly  obtain- 
ed in  a  atate  court,  the  court  of  bank- 
ruptry  will  not  determine  a  controveray 
betncen  the  judgment  creditors  and 
third  persons  claiming  the  property.  In 
re  Pilcher  &  Son  (D.  0.  1015)  228  Fed. 
139. 

19. Dstemlnatlon    of   Bharaat«r 

or  claim  ^Whenever  a  trustee  in  bank- 
ruptcy lays  claim  to  money  or  property 
which  is  in  the  posseaBion  of  a  third 
person,  and  petitions  tor  an  order  re- 
quiring it«  surrender  to  him.  the  court 
of  bankruptcy  has  jurisdiction  to  cite 
anch  person  to  show  cause  why  he 
should  not  be  required  to  yield  up  tbe 
money  or  property  to  tbe  trnatee.  In 
re  Wnukeaha  Water  Co.  (D.  C.  1902) 
116  Fed.  1009,  8  Am.  Bankr.  Rep.  710; 
In  re  Cantelo  Mfg.  Co.  (D.  C.  1912) 
201  Fed.  1Q8.  And  if  the  respondent 
denies  that  the  property  in  question 
belonga  to  the  eatote  in  bankruptcy  and 
seta  up  a  claim  of  title  in  himself,  the 
court  has  Jurisdiction  to  inquire  and  de- 
termine whether  or  not  such  claim  Is 
genuine,  really  adverse,  and  interpoaed 
In  good  taitb.  If  it  ahall  determine  that 
such  claim  is  merely  colorable  or  flc- 
titioua,  frivolous  on  its  face  or  plainly 
falae,  or  manifestly  pretended  and  with- 
out any  foundation  in  law,  it  may  pro- 
ceed to  make  the  order  asked  by  the 
trustee;  but  on  the  other  baud.  If  it 
■hall  be  determined  that  the  respond- 
ent's claim  to  the  property  la  geoniue 
and  interposed  in  good  faith  and  with 
the  intention  of  supporting  it,  the  court 
cannot  proceed  to  inquire  into  tbe  mer- 
its, but  must  dismiss  the  petition  and 
remit  the  trustee  to  his  remedy  by  a 
plenary  suit.  Johoaton  v.  Spencer  (C. 
C.  A.  1912)  196  Fed.  215,  27  Am, 
Bankr.  Rep.  800;  In  re  Ironclad  Mfg. 
Co.  (a  C.  A.  1911)  191  Fed.  831,  27 
Am.  Bankr.  Bep.  490;  In  ra  Bathman 


(1910)  188  Fed.  913,  106  a  C.  A.  £ 
26  Am.  Bankr.  Rep.  216;  In  re  Noi 
(D.  C.  1910)  177  Fed.  698,  24  J 
Bankr.  Bep.  444;  In  re  Hayden  (D. 
1908)  172  Fed.  623,  22  Am.  Ban 
Rep.  764;  In  re  Ellis  Broa.  Print 
Co.  (D.  C.  1907)  156  Fed.  430,  19  1 
Bankr.  Rep.  472;  In  re  Gilroy 
Bloorafield  (D.  C.  1905)  140  Fed.  1 
14  Am.  Bankr.  Bep.  627;  In  re  K 
(D.  C.  1904)  131  Fed.  386,  12  i 
Bankr.  Bep.  444;  In  re  Teachmac 
&  Mraiay  (D.  C.  1904)  127  Fed,  1 
11  Am.  Baokr.  Hep.  547;  In  re  Bi 
lauer  (D.  C.  1903)  121  Fed.  910, 
Am.  Bankr.  Bep.  33;  In  re  Baird 
C.  1902)  lie  Fed.  766,  S  Am.  Ban 
Bep.  649;  Id  re  Tune  (D.  C.  19i 
115  Fed.  006,  8  Am.  Bankr.  Bep.  2 
In  re  Radley  Steel  Conat.  Co.  (D. 
1914)  212  Fed.  462;  Courtney  t.  S 
(1016)  226  Fed.  368,  140  C  G.  A.  3 
In  other  words,  U  tbe  respondei 
plea  seta  forth  facta  showing  that 
claim  ia  adverse  and  in  good  faith, 
trustee  should  file  a  pleadiug  deny 
the  averments  relating  to  tbia  po 
and  an  issue  should  be  framed  as 
whether  the  claim  pleaded  ia  aubatan 
or  merely  colorable,  and  this  pc 
should  be  decided  on  investigation; 
ia  error  simply  to  overrule  the  C 
and  proceed  to  iudgment  In  re  ' 
(C.  C.  A.  1911)  190  Fed.  726,  26  i 
Bankr.  Bep.  883;  In  re  Goldstein 
C.  A.  1914)  216  Fed.  889. 

If  there  la  nothing  to  impeach 
good  faith  of  the  claim,  and  it  ia  s 
stantlated  by  verified  pleadings  or  c 
testimony,  tbe  issue  cannot  be  fae 
summarily.  In  re  Kane  (D.  C.  191 
131  Fed.  386,  12  Am.  Bankr.  Rep.  4 
In  fact,  it  has  been  said  that  it  ia  o 
in  dear  cases,  in  which  tbe  proof  is 
cisive,  that  the  court  of  bankruptcy 
justified  in  making  a  peremptory  or 
for  the  surrender  of  property.  In 
QUroy  &  Bloomfield  (D.  C.  1905)  : 
Fed.    733,    14   Am.    Bankr.    Rep.    6 

Where  a  transferee  of  a  bankmi 
asaets,  alleged  to  have  been  frau 
lently  tranaferred,  claimed  that  he  1 
purchased  and  paid  for  tbe  same  wl 
the  bankrupt  was  engaged  in  bis  oi 
nary  buaineas,  tbe  transferee  was 
titled  to  have  the  question  detemrii 
in  a  plenary  suit,  regardless  of  the  f 
that  bis  testimony  was  iucredible. 
re  Green  (D.  C.  1913)  207  Fed.  6 
Where  a  bankrupt's  trustee  brings  st 
mary  proceedings  to  recover  prope 
In  the  hands  of  a  third  person,  a  u 
colorable  claim,  requiring  dtamissal, 
pears  on  the  filing  of  the  claimant's  v 
Ified  answer,  which,  if  true,  shows  t 
and  poaseasion  antedating  the  bankru 
ey  petition.  In  re  Goldstein  (O.  0. 
1914)   216  Fed.  887. 

Where  a  claimant's  right  to  hold  cl' 
aeized  under  a  distress  warrant  agai 
a  bankrupt  depended  on  whether 
lien  was  obtained  within  four  mbn 
prior  to  tbe  bankruptcy  proceed! 
as  provided  by  aection  9651,  post, 
validity   of  iucb  lien  was  not  so  t 


(11326) 


BANKRUPTCY  (J  2 


§  9607 


color  u  to  authorize  tlie  bankrupt- 
court  to  deterntiDe  it  by  summary 
iceediugB  over  protest.  In  re  Lukeu 
.  C.  A.  iei4)  216  Fed.  890. 
0.  jQlndar  nt  oBuia*  of  action.— In  a 
t  against  the  bankrupt  and  his  trans- 
ecB  to  set  aiide  alleged  fraudulent 
iveyances  of  properly,  the  trustee 
I  the  rigbt  to  include  all  such  matters 
i  causes  of  action  as  might  have 
ui  included  by  the  creditors  in  a 
tditors'  bill  against  the  defendants. 
TcrosB  *.  Nathan  (D.  C.  1000)  96 
d.  414,  S  Am.  Bankr.  Rep.  613; 
aulding  t.  McGovern  (C.  C.  1874) 
N.  B.  R.  188,  Fed.  Cas.  No.  13,217.  ■ 
I  petition  hy  the  trustee  agaiast  the 
Dkrupt  and  one  of  his  creditors,  to 
ocure  the  setting  aside  of  a  mort- 
ge  on  land,  a  chattel  mortgage,  and 
lease  of  real  and  personal  property, 
I  made  by  the  bankrupt  at  different 
nes  to  the  defendant  creditor,  and  al- 
ged  to  be  fraodulent  as  to  other  cred- 
ars.  and  to  have  been  given  and  ac- 
■pted  with  intent  to  prefer  the  cred- 
DT  receiTing  the  same,  is  not  demur- 
ible  for  multifariousness.  Carter  t. 
obbg  (D.  C.  1899)  92  Fed.  594,  1 
m.  Bankr.  Rep.  215:  Hunt  v.  Doyal 
190T)  128  Ga.  416,  57  S.  E.  4S9.  And 
D,  a  bill  is  not  multifarious  though 
ronght  to  recover  from  several  de- 
endants  different  portions  of  the  es- 
Dte  of  tbe  debtor,  if  the  alleged  illegal 
raaBfece  nere  the  result  of  a  common 
iDrpoEe  on  the  part  of  tbe  defenaants 
.0  diBmember  the  estate.  Van  Kleeck 
'.  Miller  (D.  C.  1879)  19  N,  B.  R.  484, 
Fed.  Cas.  No-  16,860. 

M.  JURISDICTION 

II,  Statutory  provlsloni^-This  sec- 
tiOD  of  the  statute  is  Intended  to  define 
uid  liniit  the  Jurisdiction  of  the  courts 
3l  bukraptcy,  and  it  operates  aa  an  ex- 
cepcioD  to,  or  limitation  upon,  the  more 
iitendcd  eipressiona  of  S  9586,  ante, 
>c  that  jurisdictioD  of  civil  actions  at 
liw  and  plenary  suits  in  equity,  to  de' 
■ermine  title  to  and  reduce  to  posses- 
■ioii  isseta  of  the  bankrupt  cannot  be 
Maimed  under  J  9686,  if  not  within  the 
lerms  of  thia  section.  Bardes  ».  First 
Vat  Bank  (1900)  178  U.  S.  524,  20 
■np.  Ct  1000,  44  L.  Ed.  1175. 

The  pro  vial  on  ot  the  amendatory 
ctB  of  1903  and  1910,  giving  courts 
(  bankruptcy  and  state  courts  concur- 
ant  jurisdiction  of  suits  by  trusceea  Co 
it  aside  fraudulent  conveyances  or 
ecaver  preferences,  is  not  unconstitu- 
ional  as  imposing  on  state  courts  ju- 
iidiction  over  causes  of  action  which 
riae  solely  under  the  cooBtitution  and 
iwa  of  the  United  States.  French  v. 
(.  P.  Smith  &  Sons  Co,  <1900)  81 
linn.  341,  84  N.  W.  44. 

The  final  clause  of  this  section,  that 
tte  United  States  circuit  courts  shall 
live  concurrent  jurisdiction  with  the 
ODrts  of  bankruptcy  of  the  offenses 
Dumerated  in  this  act,"  has  no  applica- 
lility   to   civil   actioua,    the    "oSensea 


enumerated"  meaning  the  crimes  elae- 
where  described  iu  the  act.  Goodler 
V.  Barnes  (C.  C.  1899)  94  Fed.  708,  2 
Am.  Bankr.  Bep.  328. 

22.  Jurladlctlon  of  courts  of  bank- 
ruptcy.^-The  mere  fact  that  the  plain- 
tiff in  a  suit  is  a  trustee  in  bankruptcy 
is  not  sufficient  to  give  jurisdiction  to 
a  federal  court  McEldowney  v.  Card 
(C.  C.  1911)  193  Fed.  475.  27  Am. 
Bankr.  Bep.  937.  Such  court  has  no 
jurisdiction  of  a  formal  action  at  law 
or  a  plenary  suit  in  equity  between  a 
trustee  in  bankruptcy  and  an  adverse 
claimant,  unless  the  action  might  have 
been  maintained  in  that  court  by  the 
bankrupt  himself,  if  bankruptcy  pre 
ceedings  had  not  Intervened.  Brumby 
T.  Jones  (1906)  141  Fed.  318,  72  0.  C. 
A.  466,  15  Am.  Bankr.  Rep.  678;  PUuI 
v.  Gorham  Mfg.  Co.  (D.  C.  1909)  174 
Fed.  852,  23  Am.  Bnnkr.  Rep.  42;  Real 
Estate  Trust  Co.  v.  Thompson  (D.  C. 
1902)  112  Fed.  945,  7  Am.  Bankr.  Rep. 
620.  Compare  In  re  Hammond  (D. 
0.  1899)  98  Fed.  846. 

A  proceeding  by  the  trustee  of  a 
bankrupt  corporation  to  have  an  as- 
■eHsment  ordered  on  unpaid  stock  is 
not  a  "suit"  within  the  meaning  of  the 
statute,  but  is  an  administrative  pro- 
ceeding within  the  jurisdiction  of  the 
court  of  bankruptcy,  since  it  does  not 
require  notice  to  nor  the  presence  of 
the  stockholders,  whose  peraonal  rights 
are  not  involved,  but  remain  to  be  de- 
termined in  subsequent  suits  to  collect 
the  asBeasment  if  made.  In  re  New- 
foundland Syndicate  (D.  C.  1912)  196 
Fed.  443,  28  Am.  Bankr.  Rep.  119.  See, 
also.  In  re  Cryatnl  Spring  Bottling  Co. 
(D.  C.  1809)  96  Fed.  945,  3  Am.  Bankr. 
Bep.  184.  So  the  court  has  jurisdic- 
tion of  a  controversy  between  persona, 
each  claiming  the  right  to  a  conveyance 
of  land  as  a  purchaser  from  the  trus- 
tee in  baakruptty,  since,  while  the  title 
rcmHiDs  in  tbe  trustee,  its  jurisdiction 
with  respect  to  such  lands  is  exclusive. 
In  re  Henderson  (D.  C.  1905)  142  Fed. 
568,  15  Am.  Bankr.  Bep.  760.  This 
decision  was  reversed  (Henrie  v.  Hen- 
derson [1906]  145  Fed.  316,  76  C.  C. 
A.  196,  16  Am.  Bankr.  Rep.  617),  but 
OQ  the  ground  that  the  sale  to  one  of 
the  contending  partje?  had  been  con- 
firmed and  the  price  paid,  though  no 
deed  made,  before  any  controversy 
arose.  The  court  of  bankruptcy  has  ju- 
risdiction of  proceedings  lo  recover 
property  in  the  possession  of  a  receiver 
appointed  by  a  stBtc  court.  In  re  He- 
cox  (G.  C.  A.  1908)  161  Fed.  823,  21 
Am.  Bankr,  Rep.  314. 

The  court  ot  bankruptcy  has  juris- 
diction of  an  application  for  the  rejec- 
tloD  of  a  claim,  and.  in  addition  thereto, 
t<,  require  tbe  creditor  to  repay  to  the 
trustee  the  amount  of  a  dividend  pre- 
viously paid  on  the  claim.  I^rie  v.  Chi- 
cago Title  &  Trust  Co.  (1901)  182  U.  S. 
438,  21  Sup.  Ct.  906.  45  L.  Ed.  1171. 
And  o(  a  proceeding  to  re-examine  and 
reduce  a  payment  made  by  an  intend- 
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baukrapt  to  an  «ttomer  for  setriceH 
be  rendered  in  the  bankruptcy  pro- 
dingB.  In  re  Wood  (1908)  210  U. 
246,  28  Sup.  Ct  621,  52  L.  Ed.  1046. 
■he  bankruptcy  court,  in  snmraarr 
ceedings  Co  recover  property  in  the 
ids  of  third  peraous,  baa  jurisdiction 
:r  the  latter'a  protest  to  determine 
y  whether  the  adverse  claim  ia  col- 
ble,  and  may  not  pass  on  the  weight 
the  evidence  and  determine  tbe  mer- 
of  the  claim.     In  re  Yorkville  Coai 

(C.  C.  A.  1914)  211  Fed.  619. 
a  a  summary  proceeding  b;  a.  trus- 

to  require  a  tliird  person  to  turn 
!t  money  and  property  alleged  to  be- 
g  to  the  bankrupt  estate,  the  court 
bankruptcy  baa  jurisdiction  to  de- 
[nine  the  question  whether  reapond- 

has  such  money  or  property;  a  de- 
I  of  possession  not  being  the  asser- 
u  of  aa  adverse  claim.  In  re  Kramer 
,  C.  1914)  218  Fed.  138.  Where,  on 
:  bankruptcy  of  a  corporation,  it 
ocd  certain  wbisky  subject  to  the 
bts  of  a  pledgee  of  warehouse  re- 
;>tB  covering  the  same  the  bankrupt- 
court  bad  jurisdiction  to  determine 
rights  of  tbe  bankrupt  and  the 
dgee  and  the  claima  of  stockholders 
tbe  corporation,  nor  was  such  juris- 
[ion  affected  by  the  sale  of  tbe  wbis- 

and  substitution  of  tbe  proceeds. 
re  MUler  Pure  Rye  Distilling  Co.  of 
insylvanla  <1914)  214  Fed.  189,  130 
C.  A.  037. 

tut  the  provision  of  the  statuta 
ich  allows   the   court  of  bankruptcy 

take  jurisdiction  of  controversies 
h  tbe  consent  of  the  proposed  de- 
dant  relates  only  to  plenary  actions, 
I  does  not  enlarge  such  portion  of 
!  court's  jurisdiction  as  may  ba  ei- 
ised  summarily,  even  with  the  con- 
it  of  the  respondent.  In  re  Tesch- 
cber  &  Mrszay  <D.  C.  1904)  127 
a.  728.  11  Am.  Bankr.  Eep.  547. 
ice  this  portion  of  the  statute  only 
^aka  of  suits  "by"  the  trustee,  it 
ces  no  restriction  upon  the  juriadic- 

0  of  the  court  of  bankruptcy  as  to 
ts  "against"  the  trustee  or  the 
ate;  so  that,  when  its  jurisdiction  is 
nntarily  invoked  by  an  adverse 
imant  as  plaintiff,  it  may  take  cog- 
ence of  the  action  without  regard  to 
:  citizenship  of  the  partiea  or  the 
ount  in  controversy.     In  re  McCol- 

1  (D.  C.  1902)  113  Fed.  393.  7  Am. 
nkr.  Rep,  596;  In  re  Wbltener 
(00)  105  Fed.  180,  44  C.  C.  A.  434, 
tm.  Bankr.  Rep.  198;  Swann  v.  San- 
Ti  (C.  C.  1878)  Fed.  Cas.  No.  13,- 
i.  The  Supreme  Court  of  tbe  Dis- 
:t  of  Columbia,  sitting  as  a  court  of 
lity,  bas  jurisdiction  to  entertaia  a 
t  for  the  eetablisbment  o(  an  equl- 
le  lien  against  tbe  estate  of  a  bnnk- 
.t.    Crosby  v.  Ridoul  (1906)  27  App. 

C.  481.  Bat  nothing  in  the  bank- 
itcy  act  operates  to  abolish  the  dis- 
^OQ  between  legal  and  equitable 
aedies.  so  far  as  regards  suits  or 
ariring   out   of,   but   not 
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a  trustee  ia  not  maintainable  in  ' 
district  court,  though  otherwise  wit 
its  jurisdiction,  where  ■  plain,  a< 
quate,  and  complete  remedy  might 
liad  at  law.  Warmath  r.  O'Dai 
(1908)  150  Fad.  87,  86  C.  C.  A.  277, 
Am.  Bankr.  Rep.  101.  See  Grant 
National  Bank  of  Auburn  (D.  C.  19] 
197  Fed.  581,  28  Am.  Bankr.  Rep.  T 

23. Clalmt  on   proparty  In    p 

■MsloH  of  tniite*^-If  any  particu 
item  or  parcel  of  property  has  m 
into  the-  cnatody  of  tbe  court  of  bai 
ruptcy,  by  actual  possession  vestiuK 
one  of  its  officers,  such  as  a  trustee 
receiver,  and  is  claimed  as  a  part  of  1 
estate  in  bankruptcy,  that  court  I 
full  jurisdiction  to  hear  and  determi 
all  controversies  involving  the  assi 
tion  of  a  title  to  such  property,  or 
right  or  interest  in  it,  or  a  lien  up 
it.  in  a  aummary  manner  if  that  fo 
of  proceeding  ia  otherwise  justified, 
else  in  a  plenary  action  where  all  nec< 
sary  partiea  are  duly  served  a 
brought  into  court.  Whitney  v.  W( 
man  (1905)  198  U.  S.  530,  25  Sup.  I 
778,  49  U  Ed.  1157,  J4  Am.  Banl 
Rep.  45;  Clay  v.  Waters  (1910)  1 
Fed.  385,  101  C.  C.  A.  645,  24  A 
Bankr.  Rep.  203;  Bray  v.  United  Stal 
Fidelity  &  Guaranty  Go.  (1909)  1 
Fed.  689,  06  C.  C,  A.  9,  22  Am.  Baal 
Rep.  363;  Thomas  v.  Woods  (190 
173  Fed.  685.  97  C.  C.  A.  536,  23  A 
Bankr.  Rep.  132;  Treat  v.  Wood 
(C.  C.  1905)  138  Fed.  934,  14  A 
Bankr.  Rep.  736;  J.  B.  McFarlan  C( 
rUge  Co.  V,  Solanaa  (1901)  100  F< 
145,  40  C,  C.  A.  253,  5  Am.  Banl 
Rep.  442;  In  re. Kellogg  (D.  C.  190 
113  Fed.  120.  7  Am.  Bankr.  Rep.  6S 
In  re  Rodgers  (1903)  126  Fed.  If 
60  C.  C.  A.  667,  11  Am.  Bankr.  Rf 
79;  In  re  McCallum  (D.  C.  1902)  1 
Fed.  393,  7  Am.  Bankr.  Rep.  596;  D 
vis  v.  Coe  (1899)  19  Ohio  Cir.  Ct. 
639;  In  re  Sabin  (D.  C.  1878)  18  N. 
R.  151,  Fed.  Cas.  No.  12,195. 

Property  having  been  found  in  t 
possession  of  the  bankrupt  and  hari 
passed  into  the  possession  of  hie  trv 
tee,  tbe  court  of  baokruptc;  has  juri 
diction  to  determine  the  claim  of 
third  peraon,  who  sold  the  property 
tbe  bankrupt  and  asserts  the  tight 
rescind  the  sale  for  fraud.  In  re  Me 
tens  (D.  C.  1904)  131  Fed.  507,  12  A 
Bankr.  Rep.  698.  And  so,  baUors 
consignors,  who  permit  their  goods 
the  bands  of  tbe  bankrupt  to  pass  in 
the  custody  of  the  receiver  or  trusK 
cannot  occupy  the  position  of  adver 
claimants  in  determining  the  juried  1 
tion  of  the  court.  lu  re  Leeds  Wool 
Mills  (D.  C.  1004)  129  Fed.  922, 
Am.  Bankr.  Rep.  136;  la  re  McCallu 
(D.  C.  1902)  113  Fed.  393,  7  Ai 
Bankr.  Rep.  006.  And  a  controrer 
between  a  trustee  in  bankruptcy  ai 
one  asserting  an  adverse  title  to  pro 
ert;   wbicb   is  In   tbe   custody   of   t 
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L  U  a  "p'oeceding  Id  bankmptc;" 
tiich  the  court  has  jBrisdictioo,  and 
1  "controversy  at  law  or  in  equity" 

BB  can  only  b«  tried  there  with 
xiDHeDt  of  the  proposed  defendant. 
E  Bochford  (11)03)  124  Fed.  182, 
!.  C.  A.  388,  10  Am.  Benkr.  Bep. 

In  re  Leeds  Woolen  MiUs  (D.  C. 
)    129  Fed.  922,  12  Am.   Bankr. 

136.  Bee  Havene  ft  Oeddee  Co.  t. 
A  (1903)  120  Fed.  244.  57  C.  C.  A. 
I  Am.  Bankr.  Rep.  569.  A  court  of 
mptc;    has   jurisdiction    to   deter- 

a  controTersy  as  to  the  ownership 
iroperty   between    the   tnietees    of 

dUferent  estates,  both  of  which 
beiDE  administered  by  each  courL 
i  Rosenberg  (D.  C.  1902)  U6  Fed. 
8  Am.  Baakr.  Rep.  624. 
e  property  being  in  the  poaaeadoD 
n  officer  ot  the  court,  the  conrt  of 
ruptcy  has  jurisdiction  of  a  pro- 
ing  in  equity  to  establish  the  lien 

mortgage  or  other  incumbrance  on 
property.  Clemiaahaw  v.  Interna- 
il  Shirt  &  Collar  Co.  (D.  C.  1908) 
Fed.  797,  21  Am.  Bankr.  Rep.  616. 

0  impeach  the  validity  of  an  exist- 
mortgage    covering    the    property. 

1  Kellogg  (1903)  121  Fed.  333,  S7 
:.  A.  M7,  10  Am.  Bankr.  Rep.  7; 
•  Waterloo  Organ  Co.  (D.  C.  1902) 
Fed.  904,  9  Am.  Bankr.  Rep.  427. 

0  set  aside  the  mortgage  as  fraud- 
:  or  preferential  or  as  having  been 

1  within  four  months  previous  to 
jankniptcy.  In  re  McMabon  (1906) 
Fed.  684,  77  C.  C.  A.  668.  17  Am. 
ir.  Rep.  530;  Carter  v.  Eobbs  (D. 
899)   92   Fed.  694,   1  Am.   Bankr. 

21S.  Or  to  recover  property  un- 
ally  sold  on  foreclosure  of  s  chat- 
not  tgage  aft«r  an  adjudication  in 
ruptcy  and  before  the  appointment 
I  trustee.  In  re  Brooks  (D.  C. 
:)  01  Fed.  508,  1  Am.  Bankr.  Rep. 

But  not  of  a  suit  to  forecloae  a 
;gBge.  In  re  San  Gabriel  Ssoatori- 
Do.  (1901)  111  Fed.  802,  50  C.  C. 
8,  7  Abo.  Bankr.  Rep.  206. 
here  a  bankrupt's  trustee  bad  pos- 
iop  of  real  property  of  the  bank- 
,  located  in  another  state,  the  bank- 
cy  court  in  which  the  proceedings 
!  pending  had  jurisdiction,  by  any 
eedings  which  would  conalitute  due 
esa  of  law.  to  determine  whether  a 
tgage.  executed  to  secure  a  pre-ex- 
E  debt,  was  a  voidable  preference. 
iraith  T.  Robson-Hilliard  Grocery 
(C.  C.  A.  1914)  216  Fed.  842.  But 
court  has  not  jurisdiction  of  a  pro- 
ing  to  impeach  a  mortgage  as 
dulent  where  the  property  affected 
I  the  possession  of  the  creditor,  and 
of  the  trustee.  Burdes  v.  Haward- 
(it.  Bank  (1900)  178  U.  S.  524,  20 
.  CL  1000,  44  L.  Ed.  1176. 

order  thu6  to  confer  jurisdiction, 
e  must  be  actual  posseBeion  on  the 

of  the  receiver  or  trustee,  not  a 
e  claim  to  poBsession.  But  it  may 
eooBtructive  or  eymbolic.  Thus, 
re  the  trustee  in  bankruptcy  locka 
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up  the  bankrupt's  store  and  keepi  the 
key.  this  brings  the  goods  in  the  store 
Into  the  custody  and  jurisdiction  of  the 
court  of  bankruptcy.  Wood  v.  Cum- 
minga  (1908)  197  Mass.  80,  83  N.  E. 
318.  And  jurisdiction,  having  thua 
vested  in  virtue  of  poaaeasion  ot  the 
ree,  cannot  be  divested  or  impaired  by 
the  unauthorized  surrender  of  poises- 
eion  ot  tbe  property  by  the  officers  of 
the  court  or  by  a  aeiiure  thereof  by  an 
adverse  claimant.  In  re  Schermerhom 
(1906)  145  Fed.  341,  TS  C.  G.  A.  21S, 
16  Am.  Bankr.  Rep.  607;  Plaut  v.  Oor- 
ham  Mti.  Co.  (D.  C.  1908)  169  Fed. 
764,  20  Am.  Bankr.  Rep.  269. 

In  an  action  agalnat  defendant  trus- 
tee in  bankruptcy  to  restrain  him  from 
cutting  timber,  the  petition  held  not  to 
allege  constructive  possession  of  such 
timber,  either  in  the  bankrupt  or  the 
trustee  so  as  to  give  the  ba^ruptcy 
court  jurisdiction  to  determine  conflict- 
ing claims  to  such  timber.  Bennette 
T.  Lewis  (Tei.  Civ.  App.  1915)  176  8. 
W.  660. 

24.  Independent     auiti     against 

third  persons. — A  district  court  of  the 
United  States,  in  its  capacity  as  ■  court 
of  bankruptcy,  has  no  jurisdiction  of  an 
independent  suit  brought  by  a  trustee 
in  bankruptcy  against  a  stranger  (that 
is,  one  who  has  not  been  in  any  way 
made  a  party  to  the  bankruptcy  pro- 
ceedings) to  collect  a  debt  due  to  the 
bankrupt  or  to  recover  money  or  prop- 
erty claimed  aa  asseta  of  his  estate, 
unless  by  consent  of  the  proposed  de- 
fendant, such  jurisdiction  being  ex- 
pressly denied  by  tbe  twenty-third  sec- 
tion of  the  bankruptcy  act  Bardes  v. 
First  Nat.  Bank  (1900)  178  U.  8.  624, 
20  Sup.  Ct.  1000,  44  L.  Ed.  1176,  4 
Am.  Bankr.  Rep.  163;  WaU  v.  Cox 
(1901)  181  U.  S.  244,  21  Sup.  Ct.  642, 
46  L.  Ed.  845,  6  Am.  Bankr.  Rep.  727; 
Jaquith  v.  Rowley  (1903)  188  U.  S. 
620,  23  Sup.  Ct.  369,  47  L.  Ed.  620,  9 
Am.  Bankr.  Rep.  625;  In  re  Horgan  (C. 
C.  A.  1908)  164  Fed.  415.  21  Am. 
Bankr.  Rep.  31;  In  re  Bailey  (D.  C. 
1907)  156  Fed.  691,  19  Am,  Bankr. 
Rep.  470;  Hull  v.  Burr  (1907)  153  Fed. 
945,  83  C.  C.  A.  61.  18  Am.  Bankr.  Rep. 
641;  Hatch  v.  Cnrtin  (C.  C.  1906)  140 
Fed.  200,  IS  Am.  Bankr.  Rep.  629;  In 
re  Flynn  &  Co.  (D,  C.  1903)  126  Fed. 
422,  11  Am.  Bankr.  Bep.  318;  In  re 
Hartmsn  (D.  C.  1903)  121  Fed.  940, 
10  Am.  Bankr.  Rep.  387;  In  re  Rocb- 
ford  (1903)  124  Fed.  182,  69  C.  C.  A. 
388.  10  Am.  Bsnkr.  Rep.  608;  J.  B. 
McFarian  Carriage  Co.  v.  Solanas  (C. 
C.  A.  1901)  106  Fed.  145.  45  C.  C.  A. 
253,  6  Am.  Bankr.  Rep.  442;  In  re  Tol- 
lett  (D.  C.  1900)  106  Fed.  425,  6  Am. 
Bankr.  Rep.  306;  In  re  Silberborn  (D. 
C.  1900)  105  Fed.  899,  5  Am.  Bankr. 
Rep.  608;  Chattanooga  Nat.  Bank  v. 
Rome  Iron  Co.  (C.  C.  1890)  99  Fed. 
82,  3  Am.  Bankr.  Rep.  582;  Woods  v. 
Forsyth  (C.  C.  1868)  Fed.  Cas.  No. 
17,992;  Tate  v.  Brinser  (D.  C.  1915) 
226  Fed.  878;  Chicago  Title  &  Trust 
(11329) 
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Co.  T.  National  Storage  Co.  (1913)  260 
m  485.  103  N.  E.  227.  This  rule  does 
not  apply  aa  to  any  property  which  has 
come  into  the  hands  of  the  tmsCee,  the 
court  of  bankruptc;  having  Jurisdiction 
to  determine  adverse  clsiniB  to  it  or 
liens  HBserted  upon  it.  Chsttsnooga 
Nat.  Bank  t.  Rome  Iron  Co.  (C.  C. 
1899)  99  Fed.  82,  3  Am.  Bsnkr.  B«p. 
G82. 

Since  tbe  1903  and  1910  amendmeata 
to  tlie  bankruptcy  act,  the  court  has 
jurisdiction  of  a  suit  to  iet  aside  a 
fraudulent  transfer  or  recover  a  pref- 
erence, but  not  wbere  the  property  is 
in  the  defendant's  possession  under  a 
conveyance  not  preferential  nor  made 
within  four  months,  unless  he  consents 
to  the  jurlsdietion.  Wood  v.  A.  Wil- 
bert's  Song  Shingle  &  Lumber  Co. 
(1912)  226  U.  S.  384.  33  Sup.  Ct.  125, 
57  L.  Ed.  2(!4.  Even  under  the  amend- 
ments of  1903  and  1910,  the  court  of 
bankruptcy  has  no  jurisdiction  ol  an  ac- 
tion b;  a  trustee  in  tisnkruptcy  to  re- 
cover property  from  a  third  person  who 
sets  up  an  adverse  claim  to  it  in  his 
own  right,  where  the  trustee  does  not 
contend  that  the  property  was  ever 
"transferred"  to  the  defendant  by  the 
bankrupt,  but  only  that  the  defendant 
holds  it  under  a  secret  trust  for  the 
bankrupt.  Newcomb  v.  Biwer  (D.  C. 
1912)  199  Fed.  629,  29  Am.  Banhr. 
Rep.   15. 

Th^  court  of  bankruptcy  has  juris- 
diction of  a  Buit  between  the  trustee 
and  a.  third  person  where  the  bankrupt 
and  the  defendant  are  citizens  of  dif- 
ferent states  and  the  amount  ^i  contro- 
versy is  sufficient  to  give  jurisdictioa, 
though,  in  trying  such  a  suit,  it  does 
not  sit  as  a  court  of  bankruptcy. 
Scott  v.  George's  Creek  Coal  &  Iron 
Co.  (D.  C.  1913)  202  Fed.  251;  In  re 
BaUou  (D,  C.  1914)  215  Fed.  810; 
In  re  MacDougaU  (D.  0.  1909)  1T5 
Fed.  400,  23  Am.  Bankr.  Rep.  762; 
Sims  V.  Union  Assur.  Soc.  (C.  V.  lOlB) 
129  Fed.  804:  In  re  Nugent  (1001)  105 
Fed.  581.  44  C,  C.  A.  620,  5  Am.  Bankr, 
Rep.  176.  Diversity  of  citizenship  be- 
tween tbe  defetidaut  and  the  tnutee  in 
bankruptcy  ia  not  Decesaary;  tbe  t«te 
is  whether  the  citiKcnsbip  of  the  bank- 
rupt and  of  tbe  defendant  is  such  that 
the  former  might  have  sued  in  a  feder- 
al court  if  baokraptcy  had  not  interven- 
ed. Bush  V.  Elliott  (1906)  202  O.  8. 
477.  26  Sup.  Cl,  668.  50  I.,,  Ed.  1114, 
15  Am.  Bankr.  Rep.  656.  Tbe  district 
court,  is  a  suit  by  a  trustee  in  bank- 
ruptcy against  nonresidents  and  resi- 
dents, held  without  Jurisdiction  of  resi- 
dents merely  holding  claims  against  the 
bankrupt  and  having  nothing  belong- 
ing to  him.  where  many  necessary  par- 
ties are  nonresidents  and  csnnot  be 
brought  in.  In  re  Smith  Const.  Co. 
(D.  C.  1016)  224  Fed.  228. 

A  suit  by  a  trustee  in  bankmptcy 
against  a  national  bank  to  recover  usn- 
rious  intercMt  received  b;  the  defend- 
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ant  from  the  benknipt,  Is  COgnisi 
in  the  court  of  bankruptcy,  beci 
"arising  under  the  laws  of  the  Un 
States."  Reed  v.  German- Am  eri 
Nat.  Bank  (C.  C.  1907)  165  Fed,  ; 
19  Am.  Bankr.  Rep.  140. 

The  bankruptcy  court  has  no  ju 
diction  of  an  action  of  replevin,  broi 
by  a  receiver  or  trustee  in  bankru] 
to  recover  the  possession  of  chat 
alleged  to  belong  to  the  banki 
but  held  adversely  by  the  deft 
ant  under  a  claim  of  title-  Mitchel 
McClure  (1900)  178  U.  S,  539,  20  f 
Ct  1000,  44  L.  Ed.  1182;  Waite 
Gottatein  (D.  0.  19J5)  224  FedL  : 
Nor  of  a  suit  by  the  trustee  of  a  bs 
mpt  corporation  to  compel  a  st< 
holder  to  pay  corporate  debts  beca 
of  his  alleged  partidpation  in  a  frav 
lent  overvaluation  of  the  corpot 
assets  in  payment  for  stock.  In 
Hnley  (1908)  158  Fed.  74,  85  C.  C, 
404,  Nor  of  an  action  to  enforci 
mechanic's  Uen  existing  in  favor  of 
bankrupt,  a  contractor,  at  tbe  date 
his  adjudication.  In  re  Grisster  {19 
136  Fed.  754,  69  C.  C.  A.  406,  18  j 
Bankr.  Itep.  508.  Proceeding  to  o 
pel  wife,  claiming  title  to  insura 
policy,  to  turn  It  over  to  trustee,  I 
to  be  dismissed,  where  she  never  c 
eented  to  exercise  of  summary  jn 
diction  over  her.  In  re  Flanigan 
C.  1915)  228  Fed.  339. 

While  the  trustee  may  petition 
court  to  examine  summarily  into 
reasonableness  of  a  fee  paid  by  a  p 
spective  bankrupt  to  his  attorney, 
if,  instead  of  taking  this  course. 
files  a  petition  to  compel  the  attor 
to  account  for  moneys  claimed  to  h 
been  paid  to  him  in  contemplation 
bankruptcy,  the  case  falls  within 
jurisdictional  clause  of  the  statute,  i 
cannot  be  maiutnined  in  the  bankrup 
court  except  with  the  consent  of 
defendant  In  re  Raphael  (O.  C. 
1911)  192  Fed.  874. 

29, Prsfsraaees    and    trcudul 

oonvayaness^-Frior  to  the  1903  ^me 
ment  to  the  bankruptcy  act,  tbe  cou 
of  bankruptcy  as  such  had  no  Jul 
diction  of  actions  brought  to  vac 
fraudulent  transfers  or  to  recover  pi 
erences,  unless  with  the  consent  ot 
proposed  defendant  Bardes  v-  Pi 
Nat,  Bank  (1900)  178  U.  8.  624, 
Sup.  Ct,  1000,  44  L.  Ed.  1175,  4  I 
Bankr.  Rep.  163:  Stitichell  v.  1 
Clure  (1900)  178  U.  8.  539,  20  S 
Ct.  1000.  *i  L.  Ed.  1182,  4  Am.  Bar 
Bep.  177:  In  re  San  Gabriel  Sanatc 
um  Co,  (1901)  111  Fed.  892.  50  C. 
A.  56,  7  Am.  Bankr.  Rip.  206;  In 
Michie  (D.  C.  1902)  116  Fed.  749 
Am.  Bankr.  Rep.  734;  Perkins  v.  I 
Cauley  (D.  C.  1890)  98  Fed.  286 
Am.  Bankr.  Rep.  445:  Hicks  v.  Kn 
(D.  C.  1899)  94  Fed.  625,  2  Am.  Bai 
Rep,  163;  Camp  v.  Zellars  (1899) 
Fed.  799.  36  0.  C.  A.  501:  Goodier 
Barnes  (O.  C.  1899)  94  Fed.  798,  2  i 
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ikT.  Rep.  S28;  Burnett  t.  Morrie 
■cHDtae  Co.  (D.  C.  1899)  91  Fed. 
,  1  Am.  Baakr.  Bep.  22&;  Jackman 
Slau  Claire  Nat.  Bank  (1905)  125 
:.  465,  104  N.  W.  08,  115  Am.  St. 
>.  955;    Nye  v.  Hart  (1901)  22  Ohio 

CL  B.  427;  Heath  v.  Shaffer  (D. 
1S09)  S3  Fed.  M7,  2  Am.  Bankr. 
I.  96.  Bat  since  the  act  of  1903, 
Edictioa  of  luch  actioDs  is  vested 
Lhe  courts  of  bankruptcy,  without 
ird  to  diverae'  citiEenship  of  the 
tJes.  ShuttB  T.  First  Nat  Bank 
C.  1880)  98  Fed.  705,  3  Am.  Baukc. 
•.  492;  Pepperdlne  t.  Headley  (D. 
1900)  96  Fed.  863,  3  Am.  Bankr. 
I.  455;  Carter  t.  Hobba  (D.  O. 
i)  92  Fed.  594.  1  Am.  Bankr.  Rep. 
;  Id  re  Hammond  (D.  a  1899) 
Fed.  845;  In  re  Woodbury  (D.  0. 
0)  08  Fed.  833,  3  Am.  Bankr.  Rep. 
;  NorcroBB  v.  Nathan  (D.  C.  1900) 
red.  414,  3  Am.  Bankr.  Rep.  613; 
man  v.  Crosby  (D.  0.  1900)  99 
.  542,  3  Am.  Bankr.  Rep.  662; 
re  Eereki,  1  Nat.  Bankr.  News,  328; 
II  T.  Coi  (J900)  101  Fed,  403,  41 
□.  A.  408,  4  Am.  Bankr.  Rep.  659; 
1  V.  Kincell  (1900)  102  Fed.  301,  42 
0.  A.  360;  Louiaville  Trust  Co.  v. 
1  (D.  C.  1899)  98  Fed.  456,  3  Am. 
ikr.  Hep.  450. 

be  effect  of  the  amendment  is  to 
Fer  juriadictioa  on  the  courts  oC 
kruptcy   of   plenary   proceedings    at 

or  in  equity  brought  by  a  trustee 
bankruptcy  to  ayoid  preferences 
m  contrary  to  the  act,  or  to  recover 
perty  transferred  in  violation  of  the 
which  jurisdiction  is  concurrent 
)  that  o!  the   proper  state   courts, 

may  be  exercised  without  the  con- 
t  of  the  proposed  dpfeodant.  Mc- 
ain  T.  Hardesty  (1909)  169  Fed.  31, 
C.  O.  A.  399,  22  Am.  Baokr.  Rep. 
;  Wallace  v.  JePEersou  County  Sav, 
ik   (C.    C.   A.   1007)    157   Fed.  838; 

V.  Hakes  (1005)  142  Fed.  354, 
C.  C.  A.  464,  15  Am.  Bankr.  Rep. 
:  Frost  v.  Latham  &  Co.  (C.  C. 
0)  181  Fed.  866,  25  Am.  Bankr, 
).  313;  Lynch  v.  Bronson  (D.  C. 
8)  160  Fed.  139,  20  Am.  Bankr. 
).   409;     Bowman   v.    Alpha    Farms 

C.  1907)  153  Fed,  380.  18  Am. 
ikr.  Rep.  700;    Horsklns  v,  Sander- 

(D.  C.  1904)  132  Fed.  415.  13  Am, 
Ikr.  Rep.  101;    McNulty  v,  Feingold 

C.  1004)  129  Fed,  1001,  12  Am. 
ikr.  Rep,  338:   Kraver  v,  Abrahams 

C.  1913)  203  Fed,  782,  29  Am. 
Ikr.  Rep.  365;  Breit  v.  Moore  (19115) 
'  Fed.  97.  135  O,  O,  A.  573.  This 
irged  jurisdiction  was  not  confined 
rights  of  action  arisios  subsequent 
the  amendatory  statute,  but  was 
ilable  to  enforce  rights  of  action 
n  existing.  Pond  v.  New  York  Nat. 
rhange  Bank  (D.  C.  1903)  124  Fed. 
:,  10  Am.  Bankr.  Rep.  343.  The 
ending  act  did  not  apply  to  bank- 
itcy  cases  then  pendiug.  In  re  Hart- 
n  (D.  C.  1903)  121  Fed.  MO,  10  Am. 
nkr.  Bep.  343. 


An  action  \>y  a  trustee  in  bank- 
ruptcy to  recover  damages  from  de- 
fendants, '  upon  allegatioDS  that  thay 
conspired  with  the  bankrupt,  know- 
ing him  to  be  insolvent,  and  pursuant 
to  such  conspiracy  he  purchased  goods 
on  credit,  which  be  turned  over  to  de- 
fendants for  less  than  their  value,  is  an 
action  merely  to  recover  damages  for 
the  conspiracy,  and  not  to  set  aside 
a  fraudulent  transfer  of  property,  and 
therefore  is  not  brought  withiii  the 
jurisdiction  of  the  court  of  bankruptcy 
by  the  amendatory  statute.  Lynch  v. 
BronBon  (D.  C.  1910)  177  Fed.  605, 
24  Am.  Bankr.  Rep.  613. 

A  suit  b;  a  trustee  in  bankruptcy 
against  directors  of  the  bankrupt  cor- 
poration canuot  be  regarded  as  one  to 
recover  property  fraudulently  trans- 
ferred by  the  bankrupt,  and  hence  jus- 
ticiable in  a  court  of  bankruptcy,  where 
the  import  of  the  allegations  of  the 
bill  is  not  that  the  corporation  haa 
done  anything,  but  that  certain  of  its 
officers  by  false  pretenses  have  with- 
drawn its  funds.  Park  v.  Cameron 
11015)  237  U.  8.  616,  35  Sup.  CL  719, 
50  L.  Ed.  1147. 

United  States  district  court  held  to 
have  jurisdiction  of  suit  to  recover  pay- 
ments by  Insolvent  corporation  pref- 
erential under  Stock  Corporation  Law 
N.  Y.  t  66,  though  not  constituting 
preferences  under  section  9644,  post. 
Grandison  v.  Robertson  (D,  C.  1915) 
220  Fed-  985. 

Prior  to  the  amendment  of  1910,  the 
court  of  bankruptcy  eould  not  take  ju- 
risdiction of  an  action  by  the  trustee, 
founded  on  the  provision  of  section 
9654.  post,  that  "the  trustee  may  avoid  . 
any  transfer  by  the  bankrupt  of  his 
property  which  any  creditor  of  such 
"  bankrupt  might  have  avoided,  and  may 
recover  the  property  so  transferred,  or 
its  value,  from  any  person  to  whom  it 
was  transferred,  unless  he  was  a  bona 
fide  holder  tor  value  prior  to  the  ad- 
judication," unless  the  consent  of  the 
proposed  defendant  was  given.  Wood 
V.  A,  Wilbert's  Sons  Shingle  &  Lumber 
Co.  (1912)  226  U.  S,  384,  33  Sup.  CL 
125.  29  Am.  Bankr.  Rep.  220;  Harris 
V.  First  Nat  Bank  (1910)  216  U.  S. 
3R2,  30  Sup.  CL  296.  54  L.  Ed.  628, 
23  Am.  Bankr.  Rep.  632:  Hull  v.  Burr 
(1907)  153  Fed.  945,  83  C.  C.  A.  61, 
18  Am.  Bankr.  Rep,  541;  Sheppard  v. 
Lincoln  (D.  C.  1910)  184  Fed.  182.  25 
Am,  Bankr.  Rep.  804;  In  re  Rathman 
(1910)  183  Fed.  913.  106  C.  C.  A. 
253.  2S  Am.  Bankr.  Rep.  246;  Palmer 
V.  Roginsky  (D.  C.  1010)  175  Fed.  883, 
23  Am.  Bankr,  Bep.  358;  Gregory  v. 
Atkinson  (D.  C.  1904)  127  Fed.  183.  11 
Am.  Bankr.  Rep.  495;  Skewis  v.  Bnr- 
theli  (D.  C.  1907)  152  Fed.  534.  18 
Am,  Bankr.  Rep.  429.  Compare  Hur- 
ley v.  Devlin  (D.  C.  1906)  149  Fed. 
268,  17  Am.  Bankr.  Rep.  793.  But 
since  the  amendment  of  1910,  an  action 
tinder  section  70e  may  be  maintained 
by  a  trustee  Id  bankruptcy  in  a  court 
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of  bankruptcy,  without  the  consent  of 
the  proposed  defendant.  Newcomb  v; 
biwer  (D.  G.  1912)  ld9  Fed.  629,  29 
Am.  Bankr.  Rep.  15;  Parker  v.  Sher- 
man (D.  G.  1912)  195  Fed.  648,  28  Am. 
Bankr.  Rep.  379. 

26.  — r  Suits  which  bankrupt  could 
not  have  maintained.^The  provision  of 
this  section  that  "suits  by  the  trustee 
shall  only  be  brought  or  prosecuted  in 
the  courts  where  the  bankrupt  might 
have  brought  or  prosecuted  them  if 
proceedings  in  bankruptcy  had  not  been 
instituted,"  does  not  give  to  the  court 
of  bankruptcy  jurisdiction  of  actions 
by  the  trustee  which  the  bankrupt  him- 
self could  not  have  brought  or  prose- 
cuted in  any  court,  such  as  suits  upon 
causes  of  action  created  by  the  bank- 
riiptcy  proceedings,  or  vesting  original- 
ly in  the  trustee  as  trustee,  in  cases 
where  it  would  not  otherwise  have  ju- 
risdiction of  such  actions.  Bardes  v. 
First  Nat  Bank  (1900)  178  U.  S.  524, 
20  Sup.  Gt  1000,  44  L.  Ed.  1182.  This 
decision  in  effect  overruled  numerous 
previous  decisions  of  the  inferior  fed- 
eral courts  to  the  contrary.  See  In  re 
Baudouine  (1900)  101  Fed.  574,  41  C. 
O.  A.  318,  3  Am.  Bankr.  Rep.  651; 
Skillin  V.  Magnus  (D.  C.  1907)  162 
Fed.  689,  19  Am.  Bankr.  Rep.  397; 
Pepperdine  v.  Headley  (D.  C.  1900) 
98  Fed.  863,  3  Am.  Bankr.  Rep.  455; 
Murray  v.  Beal  (D.  G.  1899)  97  Fed. 
567,  3  Am.  Bankr.  Rep.  284;  Garter  v. 
Hobbs  (D.  C.  1899)  92  Fed.  594,  1 
Am.  Bankr.  Rep.  215;  In  re  Gutwillig 
(D.  C.  1898)  90  Fed.  481,  1  Am.  Bankr. 
Rep.  78;  Jones  v.  Smith  (C.  G.  1889) 
38  Fed.  380;  Main  v.  Glen  (D.  G. 
1875)  Fed.  Gas.  No.  8,973. 

27.  —  Consent  or  waiver  of  objeo- 
tionSd— The  consent  of  the  defendant 
to  be  sued  by  the  trustee  in  the  court 
of  bankruptcy  need  not  expressly  ap- 
pear of  record,  but  may  be  sufficiently 
shown  by  conduct  necessarily  implying 
such  consent.  McEldowney  v.  Gard 
(G.  G.  1911)  193  Fed.  475,  27  Am. 
Bankr.  Rep.  937. 

If  an  adverse  claimant  of  property, 
or  a  creditor  alleged  to  have  received 
a  preference  or  a  voidable  lien,  volun- 
tarily appears  in  the  court  of  bank- 
ruptcy and  himself  invokes  its  jurisdic- 
tion in  his  own  behalf,  that  court  may 
proceed  to  determine  the  controversy. 
In  re  D.  H.  McBride  &  Co.  (D.  G. 
1904)  152  Fed.  285,  12  Am.  Bankr. 
Rep.  81;  In  re  Riker  (1901)  109  Fed. 
63,  48  G.  C.  A.  220,  5  Am.  Bankr.  Rep. 
720;  Philips  v.  Turner  (1902)  114 
Fed.  726,  52  G.  G.  A.  358,  8  Am. 
Bankr.  Rep.  171;  Fisher  v.  Gushman 
(1900)  103  Fed.  860,  43  G.  G.  A.  381, 
4  Am.  Bankr.  Rep.  646;  In  re  Had- 
den  Rod«e  Go.  (D.  G.  1904)  135  Fed. 
886,  .13  Am.  Bankr.  Rep.  604.  This 
rule  applies  where  such  a  claimant  ap- 
plies to  the  court  of  bankruptcy  for 
an  order  or  decree  reeo.gnizing  and 
establishing  his  claims  or  giving  him 
any  affirmative  relief  whatever.    In  re 
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Mertens  (D.  G.  1904)  131  Fed.  507,  12 
Am.  Bankr.  Rep.  698;  In  re  Klker 
<1901)  109  Fed.  63,  48  G.  G.  A.  220, 
5  Am.  Bankr.  Rep.  720;  Id.  (D.  G. 
1901)  107  Fed.  96,  5  Am.  Bankr.  Rep. 
720.  But  see  In  re  Keystone  Press 
(D.  G.  1913)  203  Fed.  710,  29  Am. 
Bankr.  Rep.  715.  Or  where  he  pleads 
a  set-off,  on  which  he  asks  judgment. 
McEldowney  v.  Gard  (G.  G.  1911)  193 
Fed.  475,  27  Am.  Bankr.  Rep.  937.  Or 
where  he  shows  that  the  money  claim- 
ed to  be  recovered  from  him  by  the 
trustee  is  also  claimed  by  a  third  party 
and  that  he  occupies  the  position  of  a 
mere  stakeholder  and  offers  to  pay  the 
money  into  court     In  re  Blake  (C.  G. 

A.  1906)  150  Fed.  279,  17  Am.  Bankr. 
Rep.  668.  But  merely  proving  his 
daim  against  a  bankrupt  does  not  con- 
stitute  a  consent  to  the  jurisdiction  of 
a  federal  court  in  a  suit  subsequently 
brought  by  the  trustee  against  the 
claimant.  Tate  v.  Brinser  (D.  C.  1915) 
226  Fed.  878. 

If  the  defendant  in  an  action  by  the 
trustee  enters  a  general  appearance 
and  pleads  to  the  merits,  and  proceeds 
to  a  hearing  before  the  referee  or 
court,  without  raising  any  objection  to 
the  jurisdiction  of  the  court,  he  must 
be  taken  to  have  "consented"  that  the 
court  might  try  the  case,  and  cannot 
object  to  the  jurisdiction  after  a  de- 
cision adverse  to  him.  Detroit  Trust 
Go.  V.  Pontiac  Sav.  Bank  (C.  G.  A. 
1912)  196  Fed.  29,  27  Am.  Bankr.  Rep. 
821;  McEldowney  v.  Gard  (G.  C.  1911) 
193  Fed.  475,  27  Am.  Bankr.  Rep.  937; 
In  re  Elletson  Go.  (D.  G.  1909)  174 
Fed.  859,  23  Am.  Bankr.  Rep.  530; 
Mitchell  V.  MitcheU  (D.  G.  1906)  147 
Fed.  280,  17  Am.  Bankr.  Rep.  382; 
In  re  Blake  (C.  G.  A.  1906)  160  Fed. 
279,  17  Am.  Bankr.  Rep,  668;  Rytten- 
berg  V.  Schefer  (D..G.  1904)  131  Fed. 
313,  11  Am.  Bankr.  Rep.  652;  In  re 
Durham  (D.  C.  1902)  114  Fed.  750, 
8  Am.  Bankr.  Rep.  115;  Sinsheimer  v. 
Simonson  (D.  G.  1901)  106  Fed.  870; 
In  re  Leeds  Woolen  Mills  (D.  O.  1904) 
129  Fed.  922,  12  Am.  Bankr.  Bop. 
136;  In  re  Steuer  (D.  G.  1900)  104 
Fed.  976,  5  Am.  Bankr.  Rep.  209;  In 
re  Emrich  (D.  G.  1900)  101  Fed.  231, 
4  Am.  Bankr.  Rep.  89;  In  re  Gonnolly 
(D.  G.  1900)  100  Fed.  620,  3  Am. 
Bankr.  Rep.  842;  Gohen  v.  American 
Surety  Go.  (1908)  192  N.  Y.  227,  84  N. 

B.  947;  In  re  Raphael  (1911)  192  Fed. 
874,  113  G.  G.  A,  198.  But  a  mere 
entry  of  a  general  appearance  is  not 
a  waiver  of  objections  to  the  jurisdic- 
tion, when  the  petition  of  the  trustee 
does  not  state  a  cause  of  action,  and 
objection  to  the  jurisdiction  is  prompt- 
ly taken  upon  the  filing  of  an  amend- 
ed petition.  In  re  Hemby-Hutchinson 
Pub.  Go.  (D.  G.  1900)  105  Fed.  909,  5 
Am.  Bankr.  Rep.  569. 

A  respondent  who  files  a  paper  in 
which  he  sets  up  that  the  court  is 
without  jurisdiction  of  the  action,  and 
who  repeats  and  urges  the  same  ob- 
jection  in  a  proceeding   to   have   the 
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;e  of  the  court  of  banhmptc;  re- 

1  a  decision  of  the  referee  ftdverse 
lim,  cannot  be  iaid  to  have  consent- 
:o  the  jurisdiction,  although  he  also 
;pte  to  the  petition  as  Dot  stntinK  a 
le  of  action  and  further  pleads  a 
ersl  deuja].  In  re  Michie  (D.  0. 
2)  116  Fed.  749.  8  Am.  Bantr.  Rep. 

be  consent  of  a  defendant  to  be 
]  in  the  court  of  bankruptcy  means 
sent  to  the  tribunal  in  which  the 
troTersy   is   to   be   carried    on,   and 

to  the  mode  of  procedure,  which  is 
iilated  by  general  prinaples  of  hiw, 
'SB  other  provision  la  made.  Id 
Raphael  (1911)  192  Fed.  S74,  113 
a.  A.  198.  And  if  the  mode  of  pro- 
ire  adopted  is  unlawful,  the  appear- 
e  of  the  defendant  and  hia  contest- 

thc  proceedings  will  not  confer  ju- 
liction.  Sinshpimer  t.  Simon  son 
01)  107  Fed.  898,  47  C.  C.  A.  51, 
.m.  Beobr.  Rep.  S37. 
he  consent  of  tbe  defendant,  pro- 
^  for  in  this  part  of  the  baok- 
tc;  act,  goTeming  the  Jurisdiction 
■uits  by  a  trustee  in  bankruptcy. 
1  not  intended  to  enlarge  the  juris- 
ion  of  the  federal  circuit  courts  so 
to  confer  a  Jurisdiction  which  they 
lid  not  have  because  of  diverse  dtJ- 
ihip  of  the  parties  or  because  of  a 
■ral  question  being  Involved.  Lovell 
[ridore  Newman  &  Son  (1913)  227 
8.  412.  33  Sup.  Ct  375,  67  L.  Ed. 


S.  JurltdletloB  of  othar  federal 
rtii.— A  court  of  bankruptcy  may  ei- 
ise  ancillery  jurisdiction  to  enable 
■ustee  appointed  In  another  juriadic- 
I  to  reduce  to  possession  property 
the  bankrupt  within  its  district  In 
Sage    (D.   C.   1915)   224   Fed.   525. 

Babbitt  V.  Dutcher  (1910)  216  D, 
102,  30  Sup.  CL  372,  54  L.  Ed.  402, 
Ann.  Cas.  969.  23  Am.  Baokr.  Rep. 
■:  In  re  Blkus  (1910)  216  TJ.  9.  115, 
Sup.  Ct.  377,  64  L.  Ed.  407;  The 
rt  (D.  C.  1912)  199  Fed.  542;  In 
Lipman  (D.  C.  1912)  201  Fed.  169, 
Am.  Bankr.  Rep.  139. 
.  bankruptcy  court  in  Louisiana  has 
illary  jurisdiction  of  a  suit  by  a 
licrupfs  trustee  to  subject  property 
Louisiana  to  distribution  in  bank- 
itcy  in  Mississippi  under  a  bill  aJ- 
ing  that  property  of  less  value  than 
[MM  had  been  omitted  from  the  bank- 
it's  schedules  and  conveyed  to  de- 
dsQt  after  adjudication.  Hart  man 
fcckoury  (D.  C.  1914)  210  Fed.  188. 
lS  to  plenary  acIioDS,  for  the  recov- 

of  property  against  adverse  ciaim- 
s  or  the  like,  the  jurisdiction  of  the 
rts  of  bankruptcy  is  territorially  re- 
icted,  and  such  a  court  cannot  take 
isdictioii  of  a  tmstee's  suit  fur  the 
overy  of  property  outside  the  bound- 
is  of  its  own  district,  bnt,  in  order 
obtain  the  possession  of  such  prop- 
f  or  its  avails,  the  trustee  must  in- 
e  the  jurisdiction  of  the  proper  lo- 

court,  either  stat«  or  federal.     In 


re  Brittania  Mining  Co.  (D.  C.  1912) 
197  Fed.  459,  28  Am.  Bankr.  Rep.  651; 
Paine  v.   CaldweU   (D.   C.   18T2)   6  N. 

B.  R,  058,  Fed.  Cas.  No.  10,674;  In 
re  FarreU  (1912)  201  Fed.  338.  119 
0,  C.  A.  676;  In  re  Geiler  (D.  C. 
1914)  216  Fed.  658. 

A  trustee  in  bankruptcy  desiring  to 
sue  for  the  recovery  of  a  preference  or 
to  avoid  a  fraudulent  conveyance,  may 
go  into  the  federal  district  court  in  the 
district  where  the  proposed  defendant 
resides,  and  there  prosecute  his  ac- 
tion. Parker  v.  Sherman  (D.  C.  1912) 
195  Fed.  648.  28  Am.  Bankr.  Rep.  379; 
Teagoe  v.  Anderson  Hardware  Co.  (D. 

C.  1908)  lei  Fed.  765,  20  Am.  Bankr. 
Rep.  424:  Lawrence  v.  Lowrie  (D.  C. 
1903)  i;i3  Fed.  995,  13  Am.  Bankr. 
Rep.  297;  Hills  v.  F,  D.  McKinnias 
Co.  (D.  C.  1910)  188  Fed.  1012.  26 
Am.  Bankr.  Rep.  329;  Sherman  v. 
Bingham  (C.  C.  18721  7  N.  B.  R.  490. 
Fed.  Cas.  No.  12.762.  He  moy  also 
sue  in  anotiier  district  to  collect  assets 
of  the  estate.  In  re  Farrell  (C.  C.  A. 
1912)  201  Fed.  338.  In  re  Rathfon 
Bros.  (D.  C.  1912)  200  Fed.  108,  29 
Am.  Bankr.  Rep.  22;  Shainwald  v. 
Levris  (D.  C.  1880)  6  Fed.  510;  Good- 
all  V.  Tuttle  (D.  C.  1872)  7  N,  B.  B. 
103,  Fed,  Cas.  No.  5,533;  In  re  Mur- 
phy, 2  Nat,  Bankr,  News,  393.  Or  to 
recover  a  sum  of  money  due  to  the 
bankrupt  under  a  written  contract. 
Babbitt  v.  Burgess  (C.  C.  1873)  Fed. 
Cas.  No.  693.  Or  to  redeem  mortgag- 
ed property  of  the  bankrupt.  Barnard 
V.  Hartford,  P.  &  F.  R.  Co.  (C.  C. 
1878)    Fed.   Cas.   No.   1,003. 

The  jurisdiction  thus  to  be  exercised 
by  tbe  court  in  another  district  In  a 
plenary  suit  is  not  a  jurisdiction  in 
bankruptcy,  bnt  its  ordinary  Jurisdic- 
tion, in  law  or  equity  as  the  casif  may 
be,  and  therefore  the  trustee  must  pur- 
sue the  same  remedies  and  is  subject 
to  the  snme  rules  as  those  would  be 
whose  rights  he  ropresents,  that  is.  ei- 
ther tbe  bankrupt  or  the  creditors  ac- 
cording to  the  nature  of  the  suit. 
MarkBon  v.  Heaney  (C.  C.  1871)  4  N. 
B.  R.  510,  Fed.  Cas.  No,  9.098;  In  re 
Williams  (D.  C.  1903)  123  Fed.  321, 
10  Am.  Bankr.  Rep.  538;  Hull  v.  Burr 
(190T)  153  Fed.  945,  83  C.  C.  A.  61. 
18  Am.  Bankr.  Rep.  541.  And  see 
United  States  Fidelity  &  Guaranty  Co. 
V.  Bray  (1912)  225  U.  S.  205,  32  Sup. 
Ct.  620,  56  L.  Ed.  1055,  28  Am.  Bankr. 
Rep.  207;  Scott  v.  George's  Creek 
Coal  &  Iron  Co.  (D.  C.  1913)  202 
Fed.  251, 

The  trustee  cannot  maintain  a  plena- 
ry suit  in  a  court  of  bankruptcy  of  an- 
other district  to  recover  alleged  exces- 
sive payments  or  transfers  to  counsel 
made  by  the  bankrupt  in  conCemplatioD 
of  bankruptcy  and  tor  services  to  be 
rendered  therein,  when  tbe  court  in 
which  the  proceeding  is  pending  has 
made  no  order  (or  the  re-eismination 
and  reduction  of  such  payments  or 
transfers.    In  re  Wood  (1008)  210  U. 
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8.  249.  2S  Sup.  Ct  621,  52  L.  Ed.  1046, 
20  Am.  Baokr.  Rep.  1. 

29.  JariBdIctlon  of  ttata  eourh^Un- 

der  foriuer  buokruptcy  atatutea,  msDj 
Btate  courts  held  that  they  had  dd  jn- 
riadiction  at  acliona  brought  by  truB- 
teea  ia  bankruptcy  to  recover  property 
alK-ged  to  have  been  transferred  by  the 
bankrupt  in  violation  of,  or  in  fraud  of, 
the  proviaioas  o!  the  bankruptcy  act, 
as  in  casea  of  preferences  and  fraudu- 
lent conveyances,  but  that  the  jurisdic- 
tion of  the  federal  courts  in  auch  cases 
was  eicluaive.  Oleott  y.  Mclean  (N. 
Y.  1877)  10  Hun,  277,  16  N.  B,  R.  79; 
Brigham  v.  Ctaflin  (1872)  31  Wie.  607, 
11  Am.  Rep.  623;  Bromley  v.  Qoodricb 
(1876)  40  WiB.  131,  22  Am.  Hep.  686, 
15  N.  B.  R.  289;  GUbert  v.  Priest  (N. 
T.  1873)  65  Barb.  444;  Shaw  v.  Meld- 
rum  (N.  T.  1862)  14  Abb.  Prae.  {N.  S.) 
165,  note;  Voorbiea  v.  Friabie  (1S72) 
25  Mich.  476.  12  Am.  Rep.  291.  8  N. 
B.  R.  152;  Redd  v.  WaUace  (1906) 
145  Ala.  200,  40  South.  407.  Compare 
OtiB  V.  Hadley  (1873)  112  Mass.  100; 
DambmaDn  v.  White  (1874)  48  Cal. 
439. 

In  view  of  the  previa  ion  of  aection 
9C54,  poat,  giving  concurrent  jurisdic- 
tion in  certain  caaes  to  the  atate  and 
federal  courts,  it  ia  now  held  that  any 
state  court  of  competent  Jurisdietion 
may  enforce  actionable  rights  arising 
under  the  bankruptcy  law.  Maxwell  v. 
Davis  Trust  Co.  (1911)  69  W.  Va.  276. 
71  S.  E.  270;  Niabet  v,  Sigel-Cnmpion 
Live  Stock -Commission  Co.  (1U12)  21 
Colo.  App.  494.  123  Pac.  110;  Robin- 
son V.  White  (D.  C.  1899)  97  Fed.  33. 
But  any  suit  brought  in  a  state  court 
by  a  trustee  in  bankruptcy,  except  as 
specially  authoriced  by  the  bankruptcy 
law,  is  without  the  jurisdiction  of  the 
court.  Glover  v.  Love  (IfiSO)  68  Ala. 
219.  Such  a  court,  in  paaaing  upon  the 
claims  of  a  trustee  in  bankruptcy,  is 
not  proceeding  under  the  bankruptcy 
law,  but  simply  recogniBes  that  statute 
SB  the  source  of  tbe  trustee's  title,  in 
the  same  manner  as  it  would  it  he  de- 
rived bia  title  from  a  deed  or  contract. 
Cook  V.  WhipDie  (1873)  55  N.  X.  150, 
14  Am.  Rep.  202.  The  Jurisdiction  ex- 
erciBcd  by  the  atate  courta  concurrent- 
ly with  the  federal  courts,  ia  enforcing 
righta  and  duties  created  by  the  bank- 
ruptcy law,  is  discretionary  on  their 
part,  and  may  at  any  time  be  renounced 
or  incumbered  with  oneroua  conditions. 
In  re  Woodbury  (D.  C.  1900)  98  Fed. 
8.33.  3  Atn.  Bankr.  Rep.  457. 

Any  state  court  which  would  have  ju- 
risdiction of  the  subject-matter  as  be- 
tween citizens  of  the  state,  and  which 
acquires  jurisdiction  of  the  peraons  o( 
the  litigants,  has  jurisdiction,  concur- 
rent with  that  of  tbe  courts  of  bank- 
ruptcy, of  actions  by  tmatees  in  bank- 
ruptcy to  set  aside  alleged  fraudulent 
transfers  or  conveyances  of  property 
made  by  tbe  bankrupts  upon  whose  es- 
tatea  they  are  appointed  to  adminiater. 
Frank  v.  Vollbommei  (1907)  205  U.  EL 
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621,  27  Sup.  Ct.  506,  61  L.  Ed.  911,  1 
Am.  Bankr.  Rep.  806;  McKenna  ' 
Simpaon  (1889)  129  U.  S.  507,  9  Su] 
Ct  365,  32  L.  Ed.  771;  Johnston  ' 
Forsyth  Mercantile  Co.  (D.  C.  1904 
127  Fed.  846,  11  Am.  Bankr.  Rep.  Q6t 
In  re  Steed  (D.  C.  1901)  107  Fe. 
682,  6  Am.  Bankr.  Rep.  73;  Robinso 
V.  White  (D.  C.  1809)  97  Fed.  33, 
Am.  Bankr.  Rep.  88;  Coi  v.  Wall  (I 
C.  1900)  99  Fed.  646;  NorcrosB  ' 
Nathan  (D.  C.  1900)  99  Fed.  414, 
Am.  Bankr.  Rep.  613;  Andrews  ' 
Mather  (1902)  134  Ala.  358,  32  Soutl 
738;  Rison  v.  PoweU  (1873)  28  Arl 
427;  Hull  v.  Hudson  (1011)  9  Del.  CI 
205,  80  AtL  674;  Hobbs  v.  Fraiie 
(1911)  61  Fla.  611,  55  South.  84^ 
Isett  V.  Stuart  (1876)  80  HI.  404,  2 
Am.  Rep.  194;  Lyon  v.  Clark  (1900 
124  Mich.  100,  82  N.  W.  1058,  83  P 
W.  694;  Sheldon  v.  Parker  (1902)  6 
Neb.  610, 92  N.  W.  923,  95  N.  W.  lOlB 
GindseU  v.  Smith  (1900)  61  N.  J.  E< 
654,  47  Atl.  456;  Jonea  v.  Schermei 
horn  (1900)  53  App.  Div.  494,  65  1> 
T.  Supp.  999 ;  Bouton  v.  Wheeler  ( 1907 
118  App.  Div.  426,  104  N.  T,  Supp.  33 
Small  V.  Muller  (1901)  67  App.  Dii 
143,  73  N.  T.  Supp.  667;  Breckons  < 
Snyder  (1905)  211  Pa.  176,  60  At 
675;  Mueller  v.  Brass  (1901)  112  Wii 
406.  88  N.  W.  229:  Blick  v.  Nimm 
(1913)  121  Md.  139, 88  Atl.  116.  CON 
THA,  Froat  v.  Hotchkiss,  14  N.  B,  B 
443;  McLean  v.  Lafayette  Bank  (C 
C.  1843)  Fed.  Caa.  No.  8,885;  Hull  i 
Fifty-Second  St  Storage  Houae  (1S15 
I""-  ,*-n.  niv.  730,  152  N.  T.  Sup[ 
863;  Corey  t,  Blackwell  Lumber  Ct 
UU13)  24  Idaho,  642,  135  Fac  742 
Union  Banking  Co,  v.  Truacott  Boa 
Mfg.  Co.  (Mich.  1916)  155  N.  W.  717 
In  case  the  conveyance  is  voidable  a 
tbe  suit  of  the  trustee  only  because  i 
ia  voidable  under  the  laws  of  the  state 
the  trustee  must  show  that  he  repre 
aents  creditors  of  that  class  who  aloiv 
would  be  entitled  to  attack  it,  as,  fo 
eiample,  creditors  having  a  lien  on  th' 
particular  properly.  Sparks  v.  Weath 
erly  (Ala.  1912)  58  South.  280. 

In  a  suit  in  the  state  court  by  a  trus 
tee  in  bsjikruptcy  to  set  aside  voidabli 
conveyancea  by  the  bankrupt,  it  is  im 
material  aa  to  how  the  fund  ia  to  bi 
administered,  or  who  ia  to  get  the  ben 
efit  of  it.  and  hence  the  validity  of  a! 
other  claims  cannot  be  litigated.  A  bil 
in  a  state  court  by  a  trustee  to  se 
aside  a  voluntary  conveyance  by  tb< 
bankrupt  need  only  show  one  eiistini 
creditor  who  could  have  avoided  thi 
conveyance,  and  the  court  will  set  i 
aside  it  favor  of  all  existing  creditor! 
who  file  and  prove  their  claims  in  tbi 
bankruptcy  court  Csrtwrighc  v.  Wes 
(Ala.  1914)  64  So.  293. 

The  jurisdiction  of  the  itat«  cour 
over  a  suit  to  set  aaide  a  frauduleni 
conveyance  is  not  diveated  by  the  in 
Btitution  of  bankruptcy  proceedingi 
mure  than  four  months  after  the  com- 
mencement of  the  suit.    Blick  v,  Ntm' 
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[1913)  88  A.  lie,  121  Md.  139. 
re   a    receiver   la   appointed   in   A 

by  a  trustee  in  bankruptcy  to  set 

coDvejanceB,  tlie  money  recorered 
in  ahotiid  not  be  appropriated  by 
rastee,  but  paid  first  to  the  receiy- 
Hull  V.  Fifty-Second  8t  Storage 
le   (1915)  162  N.  T.  S.  363,  166 

Diy,  739. 
e    state    courts    have    jurisdiction 

an  action  by  a  trustee  in  bank- 
;y  to  recover  money  or  property 
or  transferred  by  the  bankrupt  to 
idilor  by  way  of  a  voidable  prefer- 
Claflin  V.  Houseman  (1876)  93 
..  130,  23  L.  liM.  833;  Russell  v. 
a  (1875)  61  Mo.  185,  16  N.  B.  R, 
Dambmann  v.  White   (1874)   48 

439.  12  N.  B.  R.  438:  Jordan  v. 
ney  (1875)  40  Md.  401, 12  N.  B.  E. 

Boudinot  T.  Hamann  (1902)  117 
L,  22,  90  N,  W.  497;  Goodrich  v. 
on  (1S76)  119  Mass.  429,  14  N. 
U  5K>:    Detroit  Trust   Co.  v.  Old 

Bank  (1908)  165  Mich.  lU.  118  N. 
■29;  Drew  v.  Myers  (1908)  81  Neb. 

116  N.  W.  781,  17  L.  R.  A.  (N. 
(50:  Bindseil  v.  Casbion  (1900)  60 
■.  Erj.  116,  45  AtL  697;    Volifeom- 

V.   Frank    (1905)    107   App.    Div. 

95  N.  T.  Sapp.  324;  Stem  t. 
er  (1904)  99  App.  Div.  427,  91  N. 
Sopp.  202;  SUberstein  v.  Stahl 
lO)  32  Misc.  Rep.  853,  66  N.  T. 
3.  646;  Eiler  v.  American  Boi  Co. 
0)   226  Pa.  384,  75  Atl.  661,  134 

SL  Rep.  1007;  Maiwell  v.  Davis 
it  Co.  (1911)  69  W.  Va.  276.  71  S. 
!70.     But  in  an  action  of  the  latter 

in  a  state  court,  it  is  not  permis- 
'  to  enter  into  an  in»iuiry  into  the 
lity  ot  all  other  claims  aeainst  the 
irupt  and  into  the  question  whether 
r  creditors  have  received  voidable 
erenees  and  have  not  been  requir- 

0  surrender  them,  since  this  vFould, 
lect,  transfer  the  ad  minis  tratioQ  of 
bankrupt's  eatate  from  the  bank- 
cy  court  to  the  state  courts.  Eau 
re  Nat   Bank   v.    Jackman   (1907) 

V.  S.  522.  27  Sup.  Ct.  391.  51  L. 

596,   17  Am.  Bankr.   Rep.   675. 
le  state  courts  have  jurisdiction  of 
DUB  by    trustees   in   bankruptcy   to 
:ct  the  assets  of  the  estate,  realize 
:hDEes  in  action,  enforce  contracts, 

recover  debts  due  to  the  bankrupt, 
ter  V.  GaCf  (1876)  91  U.  S.  521.  23 
M.  403;  Burbank  V.  Bigelow  (1875) 
D.  S.  179,  23  L.  Ed.  542;  Cox  v. 
II  (D  C.  1900)!)9  Fed.  546;  Heath 
Ihfllfer  (D.  C.  1899)  93  Fed.  647,  2 
.  Bankr,  Rep.  98;  In  re  Gerdes,  2 
.  Bankr.  News.  131;  In  re  Mur- 
,  2  Nat.  Bankr.  News.  393:  Clark 
iring  (D.  C.  1880)  3  Fed.  83:  Fara- 

1  T.  Fiiedmeyer  (1903)  100  111.  App. 
Mclntyre  v.  Malone  (1902)  3  Neb. 

lof.)  1B9,  91  N.  W.  246;  Frank  v. 
.dams  (Sup.  Ct.  1900)  32  Misc. 
.  512.  66  N.  Y.  Supp.  379;  Peiper 
aarmer  (Pa.  1871)  8  PhUa.  100; 
J  V.  Amot  (N.  D.  1916)  154  N.  W. 
And  to  bear  and  determine  the 


rights  or  titles  (rf  third  persons,  not 
parties  to  the  bankruptcy  proceedings. 
claiming  property  adversely  to  the 
bankrupt  or  in  hostilitv  to  the  trustee. 
In  re  Russell  (1900)  101  Fed.  248.  41 
C.  0.  A.  323,  3  Am.  Bankr.  Eep,  668; 
McI.«od's  Trustee  v.  McLeod  (1905)  88 
S.  W.  199,  28  Ky.  Law  Rep.  284;  In 
re  Kane  (D.  C.  1907)  152  Fed.  587,  18 
Am.  Bankr.  Rep.  654;  Bennette  v. 
Levris  (Tei.  Ov.  App.  1915)  176  8.  , 
W.  660. 

A  bank  which  had  been  appointed  a 
depositary  for  bankruptcy  fnnds  be- 
came insolvent  and  passed  into  the 
hands  of  the  state  superintendent  of 
banks.  A  Irnstee  in  bankruptcy  claim- 
ed that  deposits  made  by  Urn  in  such 
hank  in  his  official  character  were  enti- 
tled to  priority  of  payment  out  of  Its 
assets,  in  view  of  the  act  of  Congress 
giving  preference  to  debts  due  to  the 
United  States.  But  the  state  statute 
declares  that  dividends  to  be  paid  by 
the  superintendent  of  banks,  out  of  the 
assets  ot  institutions  in  his  charge, 
shall  be  paid  to  such  persons  and  in 
such  amonnts  as  shall  be  directed  by 
the  local  state  court.  Held,  that  the 
question  raised  by  the  trustee  in  bank- 
ruptcy was  within  the  exclusive  juris- 
diction of  the  state  court,  and  could  not 
be  determined  on  a  motion  in  the  court 
of  bankruptcy  for  an  order  requiring 
the  superintendent  of  banks  to  pay  out 
money  so  deposited.  In  re  Bologh 
(D.  C.  1911)  185  Fed.  825,  26  Am. 
Bsnkr.  Rep.  726. 

An  action  which  merely  seeks  a  mon- 
ey judgment,  to  recover  an  amount  al- 
leged to  have  been  paid  out  by  the 
bankrupt  to  a  creditor  as  a  preference. 
Is  not  a  suit  in  equity  but  an  action  at 
law.  Cohen  v.  Small  (1908)  190  N.  T. 
568.  83  N.  E.  1123;  Merritt  v.  HaUi- 
day  (1905)  107  App.  Div.  596,  05  N. 
T.  Supp.  331.  But  on  the  other  hand, 
it  is  not  triable  in  a  state  court  of  in- 
terior end  limited  statutory  jurisdic- 
tion. Dyer  v.  Kratzenstein  (1906)  103 
App.  Div.  404,  92  N.  T.  Supp.  1012. 
In  one  «tate.  it  is  held  that,  In  an 
,  action  by  a  trustee  in  bankruptcy  to  va- 
cate a  deed  executed  by  the  bankrupt, 
a  state  court  has  jurisdiction  of  die 
subject-matter.  notwitbatandinB  the  fact 
that  the  property  is  located  in  another 
state.  Bowler  v.  First  Natl  Bank 
(1907)  21  S.  D.  449,  113  N.  W.  018. 
130  Am.  St.  Rep,  725.  But  elsewhere 
it  is  held-  that  a  trustee  in  bankruptcy 
cannot  maintain,  in  the  district  court 
of  one  county,  ar  suit  to  set  aside  as 
fraudulent  a  sale  of  laqd  made  under  a 
decree  of  the  district  court  of  another 
county,  in  a  foreclosure  suit  against 
the  bankrupt  which  was  pending  therein 
when  the  petition  in  bankruptcy  was 
filed.  W.  0.  Belcher  Land  Mortgage 
Co.  V.  Bush  (Tei.  Civ.  App.  1902)  67 
S.  W.  444. 

Assuming  that  the  state  court  has 
jurisdiction  of  an  action  by  the  trustee, 
or  of  one  in  which  he  voluntarily  ap- 
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pears,  its  judgment  rendered  in  the 
case  is  binding,  and  conclusive  upon  him 
and  upon  those  whom  he  represents. 
Winchester  v.  HeiskeU  (1886)  119  U. 
S.  450,  7  Sup.  Ct.  281,  30  L.  Ed.  462; 
Lindstroth  Wagon  Co.  y.  Ballew  (1907) 
149  Fed.  960,  79  C.  C.  A.  470.  18  Am. 
Bankr.  Rep.  23.  And  it  is  thereafter 
too  hite  for  him  to  allege  that  the  fed- 
eral court  alone  had  jurisdiction  of  the 
controversy.  Scott  v.  Kelly  (1874)  22 
WaU.  57,  22  L.  Ed.  729.  Nor  will  the 
judgment  of  the  state  court  be  reviewed 
or  in  any  manner  revised  by  the  court 
of  bankruptcy.  Robinson  v.  White  (D. 
C.  1899)  97  Fed.  33,  3  Am.  Bankr.  Rep. 
88. 

Under  proper  conditions,  an  action  of 
trover  wUl  lie  in  a  state  court  to  recov- 
er the  value  of  property  unlawfully 
taken  by  the  trustee  as  a  part  of  the 
bankrupt  estate  but  really  belonging  to 
the  plaintiff.  Weeks  v.  Fowler  (1902) 
71  N.  H.  518,  53  Atl.  543. 

A  state  court  may  have  jurisdiction 
of  a  suit  to  quiet  title  to  real  estate, 
at  the  instance  of  a  person  in  posses- 
sion, against  the  bankrupt  and  his  trus- 
tee. Reinhard  v.  Reinhard  (1901)  22 
Ohio  Oir.  Ot.  R.  362.  And  of  a  suit 
by  the  solvent  partnej  of  a  solvent  firm 
against  the  trustee  in  bankruptcy  of 
the  insolvent  partner  for  an  accounting 
and  to  gain  control  of  the  administra- 
tion of  the  firm's  assets.  Williams  v. 
Lane  (1910)  158  Cal.  39,  109  Pac.  873. 
A  trustee  in  bankruptcy  charged  with 
the  value  of  certain  property  which  had 
come  into  his  possession  as  an  asset  and 
improperly  delivered  to  a  firm  of  whish 
he  was  a  member  may  be  enjoined  by  a 
state  court  at  the  instance  of  the  oth- 
er partners  from  using  the  partnership 
assets  to  satisfy  the  judgment  in  sum- 
mary proceedings  against  himself.  He- 
bert  V.  Crawford  (1913)  33  Sup.  Ct. 
484,  228  U.  S.  204,  57  L.  Ed.  800. 

A  suit  by  a  state  against  one  of  its 
own  citizens,  being  a  trustee  in  bank- 
ruptcy, cannot  be  maintained  in  a  fed- 
eral court,  but  only  in  a  court  of  the 
state.  North  Carolina  v.  Trustees  of 
University  (C.  C.  1871)  65  N.  C.  714, 
Fed.  Cas.  No.  10,318. 

Claims  against  a  bankrupt's  estate 
are  not  to  be  settled  or  liquidated  by 
suit  in  a  state  court  (unless  so  ordered 
by  the  court  of  bankruptcy),  since  this 
is  properly  a  step  or  proceeding  in  the 
bankruptcy  case.  In  re  Heim  Milk 
Product  Co.  (D.  C.  1910)  133  Fed.  787, 
25  Am.  Bankr.  Rep.  746.  Nor  will  a 
state  court  take  jurisdiction  of  any  ac- 
tion which  seekp  to  determine  the  title 
to,  or  gain  the  possession  of,  any  prop- 
erty which  has  already  passed  into  the 
actual  custody  of  the  court  of  bank- 
ruptcy. In  re  Reynolds  (D.  C.  1904) 
127  Fed.  760,  11  Am.  Bankr.  Rep.  758; 
Mishawaka  Woolen  Mfg.  Co.  v.  Powell 
(1903)  98  Mo.  App.  530,  72  S.  W.  723. 

A  state  court  has  jurisdiction  of  a 
garnishment  proceeding  by  a  judgment 
creditor  of  the  bankrupt  against  a  tnur- 
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tee  in  bankruptcy,  who  had  collected  a 
note  after  it  had  been  set  apart  to 
the  bankrupt  as  exempt  Barker-Bond 
Lumber  Co.  v.  Whaley  (Va.  1915)  86 
S.  E.  160. 

Where  the  state  court  has  no  juris- 
diction of  the  subject-matter  of  an  ac- 
tion against  a  trustee  in  bankruptcy, 
the  trustee  cannot  confer  jurisdiction  by 
answering  and  praying  for  affirmative 
relief.  Goodnough  Mercantile  Co.  v. 
Galloway  (1906)  48  Or.  239,  84  Pac 
1049. 

The  judgment  rendered  by  a  state 
court  against  a  trustee  in  bankruptcy, 
while  it  may  bind  him  personally,  is  not 
effective  against  the  assets  of  the  bank- 
rupt in  his  hands  for  administration, 
and  hence,  if  such  a  judgment  under- 
•  takes  to  direct  the  payment  of  a  certain 
sum  out  of  such  assets,  it  is  errone- 
ous and  not  at  all  binding  on  the  court 
of  bankrupt2y.  In  re  Central  Bank  (D. 
C.  1875)  12  N.  B.  R.  286,  Fed.  Cas. 
No.  2,549;  SkUton  v.  Codington  (1906) 
185  N.  Y.  80,  77  N.  E.  790,  113  Am. 
St.  Rep.  885;  In  re  Rogers  &  Stefani 
(D.  C.  1907)  156  Fed.  267,  19  Am. 
Bankr.  Rep.  566. 

30.  Conflicting  Jurisdiction  of  state 
and  federal  courts.— In  bankruptcy  mat- 
ters, as  between  a  state  court  and  a 
federal  court,  each  will  respect  the 
jurisdiction  of  the  other  lawfully  ac- 
quired, and  neither  will  attempt  to  dis- 
turb or  interfere  with  the  possession 
of  property  rightfully  in  the  custody  or 
under  the  control  of  the  other.  In  re 
Kellogg  (1903)  121  Fed.  333,  57  C.  C. 
A.  547,  10  Am.  Bankr.  Rep.  7;  Bear 
V.  Chase  (1900)  99  Fed.  920,  40  C.  C. 
A.  182,  3  Am.  Bankr.  Rep.  746;  Daugh- 
ters V.  Christy  (1906)  223  HI.  612,  79 
N.  E.  292;  National  Surety  Co.  v. 
Medlock  (1907)  2  Ga.  App.  665,  58  S. 
E.  1131;  Simmons  v.  Richards  (1902) 
28  Tex.  Civ.  App.  112,  66  S.  W.  687; 
Scott  V.  George's  Creek  Coal  &  Iron 
Co.  (1913)  202  Fed.  251;  Mutual  Life 
Ins.  Co.  V.  Fleischman  (1912)  149  App. 
Div.  23.  133  N.  Y.  Supp.  512. 

If  property  which  is  claimed  aer  part 
of  the  assets  of  an  estate  in  bank- 
ruptcy is  found  to  be  in  the  possession 
of  a  receiver  previously  appointed  by 
a  state  court,  the  proper  course  is  for 
the  trustee  in  bankruptcy  to  apply  to 
the  state  court  for  an  order  directing 
the  receiver  to  turn  over  the  property 
to  him,  which  order  the  state  court  may 
and  should  make;  but  if  it  refuses,  the 
trustee  should  not  seek  coercive  means 
to  force  the  surrender  of  the  property, 
but  should  intervene  in  the  proceedings 
in  the  state  court  for  the  protection  of 
the  interests  whi?h  he  represents.  Car- 
ling  V.  Seymour  Lumber  Co.  (1902)  113 
Fed.  483,  51  C.  C.  A.  1,  8  Am.  Bankr. 
Rep.  29;  In  re  Lesser  (D.  C.  1900) 
100  Fed.  433,  3  Am.  Bankr.  Rep.  815; 
Mauran  v.  Crown  Carpet  Lining  Co. 
(1901)  23  R.  I.  324,  50  Atl.  331;  WU- 
8on  T.  Parr  (1902)  115  Ga.  629,  42  S. 
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.  And  aee  Id  re  Sage  (D.  G.  1915) 
Fed.  625. 

•litter  of  the  coDrtH  will  undertake 
r'view,  modify,  ol  Tacate  a  judgment 
uUj  rendered  by  the  other  in  the 
eiereiite  of  its  juriidiction.  In.  re 
DoldB  (D.  C.  le04)  133  Fed.  SS6, 
Lm.  Bankr.  Rep.  245;  Robinaon  v. 
te  <D.  C.  1899)  97  Fed.  33,  3  Am. 
kr  Rep.  88;  ClendeaiDg  v.  Red 
^r  Valley  Nat  Bank  (1903)  12  N.  D. 
M  N.  W.  901. 

I.  LIMITATION   OF  ACTIONS 
.  Limitation  of  action*  In  gsntral^-' 

proTisioD  of  aectioD  9595,  ante,  that 
la  ahall  not  be  brought  by  or  against 
iiBtee  of  a  bankrupt  eatate  aubae- 
it  to  two  yeara  after  the  estate  hai 
I  cloaed,"  ia  applicable  in  all  courta, 
e  aa  well  aa  federal,  and  ita  effect 

he  in  some  caiea  to  prolong,  and 
Ihers  to  aborteo.  the  period  of  limi- 
>n  given  by  the  law  of  tbe  state. 
«r  T.  Harmer  (1871)  8  Phila.  (Fa.) 

B  N.  B.  R.  252:  Rock  v.  Dennett 
m  15S  Masi.  SOO.  30  N.  E.  171; 
old  Grocery  Co.  v.  Sbactelford  (Ga. 
t)  79  S.  E.  470. 

1  action  by  a  bankrupt's  trustee 
ight  in  1911  before  the  estate  waa 
rf  to  recover  against  a  tranaferee 
valae  of  good  a  received  from  the 
irupt  in  190T  in  payment  of  a  pre- 
Cing  debt  leaa  than  fonr  montho 
r  to  tbe  filing  of  the  petition  ia  gov- 
id  by  the  limitation  preacribed  by 
ion  9595,  ante,  requiring  actions 
>e  brought  within  two  yeara  from 
cloaing  of  tbe  eatate.    Arnold  Gro- 

Co-  V,  Shackelford  (1013)  79  8. 
TO,  140  Ga.  585. 

Dce  the  title  of  the  truatee  in 
(roptcy  relates  back  to  the  date  of 
adjudication,  but  no  further,  if  a 
iculnr  cauae  of  action  was  then 
ed  by  tbe  state  statute  of  llmita- 
s,  the  trustee  cannot  sue  upon  it. 
■e  Dunavant  (D.  C.  1899)   96  Fed. 

3  Am.  Bankr.  Rep.  41;  Sheldon  v. 
ker  (1902)   66  Neb.  610,  92  N.  W. 

95  N.  W.  1015.  But  it  is  not  ne^ 
ry  that  a  cause  of  action  should 
inally  accrue  or  arise  within  two 
:■  before  suit  is  brought  upon  it 
the  truatee;  he  may  aue  at  any 
:  williin  two  years  after  the  closing 
the  estate,  provided  tbe  cause  of 
on  existed  at  the  time  of  the  Cling 
he  petition  in  bankruptcy.  Trua- 
.  of  Mutual  BiiIIdiuB  Fund  v.  Bos- 
I  (D.  0.  1880)  3  Fed.  817. 
"here   the   action   is   commenced   in 

season,  but  the  trustee  directs  the 
k  of  the  court  uot  to  issue  the  sum- 
la,  and  it  is  not  issued  or  served  uo- 
oore  than  two  years  after  the  clos- 

o(  the  estate,  the  action  will  be 
■ed.  Wallter  V.Towner  (C.C.  1877) 
.  Caa.  No.  17,089. 

eJay  by  a  party  in  bringing  on  his 
tian  that  a  trustee  be  required  to 
1  shares  of  stock  until  his  rights 
e  determined  held  not  laches  bai- 


32.  What  suit*  and  prooMdlngi 

barred^The  apecial  statute  of  limi- 
tations prescribed  by  the  bankruptcy 
act  applies  to  all  judicial  contests  be- 
tween the  trustee  in  bankruptcy  and 
an;  person  whose  interest  is  adverse 
to  hia.  Bailey  v.  Glover  (1874)  21 
Wall.  342.  22  L.  Ed.  636.  It  appUes 
to  a  suit  to  collect  a  debt  or  to  re- 
cover any  property  conadtutiDg  aasets 
of  the  estate.  Jenkins  v.  International 
Bank  (1882)  106  U.  S.  671,  2  Sup.  Ct 
1,  27  I*.  Ed.  304;  Doty  v.  Johnson 
(D.  O.  1881)  6  Fed.  481;  Payson  v. 
Coffin  (C.  a  1877)  Fed.  Cas.  No.  10.- 
858;  Boss  v.  WUcox  <1883l  134  Moss. 
21.  But  see  Smith  v.  Crawford  (D. 
C.  1873)  9  N.  B.  R.  38,  Fed.  Cas.  No. 
13,030.  And  to  an  action  to  compel 
specific  performance  of  a  contract  to 
sell  and  convey  land  to  tbe  bankrupt. 
Ruff's  Appeal  (1887)  117  Pa.  310.  11 
At!,  553.  Or  to  set  aside  a  deed  ab- 
solute in  form  under  which  the  grantee 
claims  adversely  to  the  bankrupt. 
Jenkins  v.  Rosenberg  (1882)  105  III 
157.  Or  to  annul  a  judgment  confess- 
ed by  the  bankrupt  under  such  circum- 
stances as  to  make  it  a  voidable  pref- 
erence. Reber  v.  Gundy  (C.  C.  1883) 
16  Fed.  801.  Or  to  enforce  against 
stockholders  of  tbe  bankrupt  corpora- 
tion the  payment  of  the  balance  due  on 
their  shares.  Payson  v.  Coffin  (0.  C. 
1878)  Fed.  Cas.  No,  10,869.  Or  to 
compel  a  transfer  of  stock  on  the 
hooka  of  the  corporation.  Moses  v. 
St.  Paul  (1880)  67  Ala.  168.  And  to 
an  action  against  tbe  administrator  of 
a  deceaaed  bankrupt  to  recover  tbe 
proceeds  of  inaurance  policies  on  the 
bankrupt's  lite.  Avery  v.  Cleary 
(1890)  132  U.  8.  804,  10  Sup.  Ct.  220, 
33  L.  Ed.  469.  Or  to  set  aside  a  sale 
under  foreclosure  of  a  mortgage.  Phe- 
lan  V.  O'Brien  (D.  C.  1882)  12  Fed. 
428.  Or  to  set  aside  a  lai  deed  on 
property  of  the  estate  In  bankruptcy. 
Gage  V.  Du  Puy  (1889)  127  HI.  216, 
19  N.  E.  878.  And  to  a  suit  to  enjoin 
the  trustee  in  bankruptcy  from  selling 
property  claimed  adversely  by  the 
plaintiff.  West  Portland  Homestead 
Ass'n  V.  Lownsdale  (D.  C.  1883)  17 
Fed.  205. 

The  special  statute  of  tlmitaticjn  does 
not  npply  to  a  proceeding  agoinst  tbe 
bankrupt  himself,  not  cast  io  the  form 
of  a  plenary  suit,  to  compel  him  to 
aurrender  property  omitted  from  his 
schedule  and  alleged  to  be  fraudulent- 
ly withheld  from  the  trustee.  Phelps 
V.  McDonald  (1878)  99  U.  S,  208,  26 
L.  Ed.  473;  Thomaa  v.  Blylhe  (1893) 
65  Fed.  aai,  6  C.  C.  A.  356.  Nor  to  a 
proceeding  taken  merely  as  a  atep  Jn 
the  administration  of  the  estate  and 
involving  merely  the  authority  of  the 
court  of  bankruptcy  to  ascertain  and 
settle  Uens  claimed  npon  the  property 
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of  the  <^state.  In  re  Anderson  (D.  O. 
1885)  23  Fed.  482.  But  see  In  re 
•  Churchman  (D.  C.  1881)  5  Fed.  181. 
Nor  to  a  proceeding  to  review  a  bill 
in  equity.  Wilt  y.  Stickney  (D.  0. 
1876)  15  N.  B.  B.  23,  Fed.  Cas.  No. 
17,854.  Nor  to  an  action  founded  upon 
a  cause  arising  after  the  estate  comes 
to  the  hands  of  the  trustee.  Bowen 
V.  Delaware,  L.  &  W.  B.  Co.  (1897) 
153  N.  Y.  476,  47  N.  E.  907,  60  Am. 
St  Rep.  667.  Compare  Norton  v.  De 
La  ViUebeuve  (0.  C.  1871)  13  N.  B.  R. 
304,  Fed.  Cas.  No.  10,350;  Rock  v. 
Dennett  (1892)  155  Mass.  500,  30  N. 
E.  171.  It  does  not  apply  to  adverse 
claims  arising  out  of  an  equitable  at- 
tachment and  an  assignment  of  the 
bankrupt's  interest  under  a  testamen- 
tary trust,  where  both  attachment  and 
assignment  were  subsequent  to  the 
assignment  in  bankruptcy.  Hammond 
V.   Whittredge   (1907)   204  IT.   S.   538, 

27  Sup.  Ct.  396,  51  L.  Ed.  606.  In 
cases  where  the  trustee  in  bankrupt- 
cy would  be  barred  by  the  statute,  it 
will  not  prevent  an  action  by  his  gran- 
tee. Burton  v.  Perry  (1893)  146  lU. 
71,  34  N.  E.  60. 

33.  —^  Ignorance  of  cause  of  action 
and  concealed  frauds— Under  the  bank- 
ruptcy act  of  1867,  it  was  held  that 
when  the  assignee's  cause  of  action 
arose  from  a  fraud  concealed  by  the 
opposite  party,  or  which  from  its  na- 
ture remained  secret,  the  statute  did 
not  begin  to  run  until  the  fraud  was 
discovered.  Rosenthal  v.  Walker 
(1884)  111  U.  S.  185,  4  Sup.  Ct  382, 

28  L.  Ed.  395;  BaUey  v.  Glover  (1874) 
21  Wall..  342,  22  L.  Ed.  636;  Scott  v. 
DevUn  (D.  C.  1898)  89  Fed.  970; 
Shainwald  v.  Davids  (D.  C.  1895)  69 
Fed.  687;  Duflf  v.  First  Nat  Bank  (C. 
C.  1882)  13  Fed.  65;  Martin  v.  Fullings 
(D.  C.  1880)  3  Fed.  206;  Nicholas  v. 
Murray  (C.  C.  1878)  18  N.  B.  R.  469, 
Fed.  Cas.  No.  10,223;  Pritchard  v. 
Chandler  (C.  C.  1855)  Fed.  Cas.  No. 
11,436;  Forbes  v.  Overby  (D.  C.  1881) 
Fed.  Cas.  No.  4.928a;  Fullings  v.  Ful- 
lings (D.  C.  1880)  Fed.  Cas.  No.  5.- 
151a;  Toney  v.  Spragins  (1886)  80 
Ala.  541.  This  rule  was  applied  if 
there  was  no  reason  to  impute  laches 
to  the  assignee  or  want  of  due  dili- 
gence in  discovering  the  fraud.  Pear- 
sail  v.  Smith  (1893)  149  U.  S.  231, 
13  Sup.  Ct  833,  37  L.  Ed.  713;  An- 
drews V.  Dole  (D.  C.  1875)  11  N.  B. 
R.  352,  Fed.  Cas.  No.  373. 

Where  claimant,  having  been  fraudu- 
lently induced  to  sell  goods  to  the 
bankrupt  which  were  delivered  Decem- 
ber 9,  1912,  though  having  knowledge 
of  the  bankruptcy  proceedings  on  De- 
cember 10th  or  12th,  filed  no  interven- 
ing petition  claiming  the  goods  or  the 
proceeds  until  May  24,  1913,  its  right 
to  rescind  was  barred  by  laches.  In 
re  Watmough  (D.  a  1913)  210  Fed. 
539. 

(11338) 


34.  —  Parties  affected  by  statute^— 

The  special  limitation  of  the  bank- 
ruptcy act  does  not  apply  to  an  action 
by  or  against  a  purchaser  from  the 
trustee  in  bankruptcy,  where  the  cause 
of  action  arose  after  the  purchase. 
Brewer  v.  Yazoo  ^  M.  V.  R.  Co. 
(1911)  128  La.  544,  54  South.  987; 
Burton  v.  Perry  (1893)  146  HL  71,  34 
N.  E.  60.  But  if  the  statute  had  al- 
ready begun  to  run  against  the  trus- 
tee at  the  time  of  the  sale,  it  will  con- 
tinue to  run  against  his  vendee. 
Greene  v.  Taylor  (1889)  132  U.  a  413, 
10  Sup.  Ct  138,  33  L.  Ed.  411;  Rock 
V.  Dennett  (1892)  155  Mass.  500,  30 
N.  E.  171.  Ajid  the  purchaser  cannot 
sue  on  a  cause  of  action  which  was  al- 
ready barred  before  the  transfer  of 
the  property  to  him.  Lewis  v.  Pren- 
dergast  (1891)  45  Minn.  533,  48  N.  W. 
439.  The  limitation  does  not  affect 
an  action  brought  by  the  bankrupt  him- 
self respecting  property  rights  which 
the  trustee  has  abandoned  or  elected 
not  to  take.  Sessions  v.  Romadka 
(1892)  145  U.  S.  29,  12  Sup.  Ct  799, 
36  L.  Ed.  609.  Nor  a  suit  by  a  person 
claiming  under  a  conveyance  made  by 
the  bankrupt  before  the  adjudication 
in  bankruptcy.  Ludeling  v.  Chaffe 
(1892)  143  U.  S.  301,  12  Sup.  Ct  439, 
36  L.  Ed.  313. 

Where  a  decree  was  made  by  the 
court  of  bankruptcy  establishing  the 
priority  of  the  lien  of  one  certain 
creditor  over  all  other  creditors,  it 
was  held  that  a  creditor  who  had  not 
been  made  a  party  to  the  proceeding 
and  had  no  notice  of  it  was  not  barred 
by  the  statute  from  asserting  his 
rights  more  than  two  years  after  the 
date  of  the  decree.  Tennessee  &  C.  R. 
Co.  V.  East  Alabama  Ry.  Co.  (1883)  75 
Ala.  516,  51  Am.  Rep.  475.  But  wbfere 
a  creditor  brings  an  action  to  set  aside 
an  alleged  fraudulent  conveyance,  not 
claiming  any  peculiar  rights  for  him- 
self, but  simply  because  the  assignee 
has  refused  to  sue,  he  is  as  much 
bound  by  the  statute  as  the  assignee 
himself  would  be.  Freelander  v.  Hol- 
loman  (D.  0.  1873)  9  N.  B.  R.  331, 
Fed.  Cas.  No.  5,081. 

35.  — »  Pleading    the    statute.— The 

special  short  statute  of  limitations  pre- 
scribed by  the  bankruptcy  act,  like  any 
other  statute  of  limitations,  must  be 
taken  advantage  of  either  by  demurrer 
or  answer;  if  not  pleaded,  it  will  be 
waived,  since  it  does  not  take  away  the 
jurisdiction  of  the  court  in  which  the 
action  may  be  brought,  but  only  puts 
an  end  to  the  action  if  seasonably  set 
up.  Upton  V.  McLaughlin  (1881)  105 
U.  S.  640,  26  L.  Ed.  1197;  Bartles  v. 
Gibson   (C.  C.  1883)  17  Fed.  293. 

If  an  action  begun  by  the  bankrupt, 
and  in  which  the  trustee  is  substituted 
as  plaintiff,  is  allowed  to  proceed  to 
judgment  without  any  objection  being 
taken  on  the  ground  that  the  statute 
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limitations  bad  nm  BxaiiiBt  it,  the 
cteia  of  tbe  JudgmeDt  cannot  be 
D]«d  hj  tbe  baukrapt,  but  belnng  to 
estate  in  bankruptcy.  Meybiii  y. 
rmond  (C.  C.  1877)  16  N.  B.  R.  35S. 
I  Gas.  No.  9338. 


kruptcr  to  collect  a  debt,  avoid  a 
jdulcnt  conveyance,  or  recover  a 
fertnce,  may  be  success tulJy  defead- 
on  the  Erouod  of  big  lacbea.  if  be 

unreasonably  and  negligently  re- 
ned  from  asBi^rCing  bis  claimB  aa 
itee,  acd  rigbts  bave  meanwbiie  ac- 
ed  whieb  ore  of  value  and  sbould  be 
[tected,  Sparbanh  v.  Terkes  (1891) 
:  U.  S.  1,  12  Sup.  Ct.  104.  36  L. 

B15;  SwarU  v.  Frank  (1904)  183 
,  438,  82  S.  W.  60:  Beall  v.  Du- 
ne (1892)  149  Pa.  439,  24  Atl.  284; 
obson  V.  Sima  (1877)  00  Ala.  185. 
lie  Btstute  requires  claims  against 
estate  in  bankruptcy  to  be  eibibited 
bin  one  year  after  the  adjudication, 
I  also  requires  a  creditor  who  has 
eiced  a  preference  to  surrender  tbe 
ie  as  a  coodition  precedent  to  bis 
ht  to  prove  bia  clflira.  But  where  t 
stee  in  bankruptcy  failed  to  take  any 
ps  towards  tbe  avoidance  of  an  a1- 
»d  preference  until  the  year  bad  so 
riy  expired  that  tbere  did  not  re- 
in to  tbe  preferred  creditor  a  rea- 
ably  sufficient  time  in  whicb  to  sur- 
der  his  preference  and  prove  bia 
m,  it  was  held  that  the  tmstee'a 
sequent  auit  to  avoid  tbe  preference 
old  be  diamissed  on  account  of  his 
lei.     Swartz   v.   Frank   (1904)   183 

438,  82  8.  W,  6a 

be  trustee  is  not  barred,  on  tbe 
imd  of  laches,  from  asserting  rights 
er  tbe  liens  of  eiecution  creditors 
n  property  held  by  the  bankrupt 
er  a  contract  ot  conditional  sale. 
ch  liena  had  been  preserved  for  tbe 
efit  of  the  estate  by  order  of  tbe 
rt  of  bankruptcy,  simply  because  be 
[  based  bis  right  to  relief  solely  upon 

ground  that  an  unlawful  preference 
I  created  through  the  payment  of  an 
ibtedness  by  the  transfer  of  the 
perty  to  the  vendor  by  the  bankrupt 
HI  uiaolvent.  Rock  Islaud  Plow  Co. 
Reardon  (1912)  222  U.  8.  354,  32 
I.  Ct.  164,  56  L.  Ed.  231,  27  Am. 
ikr.  Bep.  492. 

hat  the  trustee  allowed  an  attaching 
litor  to  proceed  to  judtcment  in  ber 
;  against  a  debtor  of  tbe  bankrupt 
1  not  laches  preventing  him  from 
ing  aside  judgment  in  her  favor, 
son  V.  Van  Burpn  County  Farmers' 
L  Fire  Ins.  Co.  (Mich.  1915)  151  N. 
752. 

f.  —  Effsct  «f  raopsnlng  Mtata^ 
en  a  closed  estate  is  reopened  on 
letition  by  creditors  or  tbe  former 
Itee,  ahowing  that  certain  solvent 
ms  had  not  been  collected,  subse- 
Dt  suits  brought  to  collect  sucbl 
mi  aia  not  baried  by  the  apeciat 
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atatute  of  UmitationB,  although  tbe  es- 
tate was  not  reopened  until  more  than 
two  years  after  the  filial  settlement 
and  closing  of  it.  Bilafsiiy  v.  Abraham 
(1903)  183  Mass.  401,  67  N.  E.  318. 
CONTRA,  under  the  act  of  1867,  see 
Geiareiter  v.  Sevier  (1878)  33  Ark.  622; 
Scott  Y.  LitUe  (D.  C.  1896)  76  Fed. 
663. 

An  estate  cannot  tbns  be  reopened 
for  the  purpose  of  allowing  the  trustee 
to  bring  a  suit  to  set  aside  an  alleged 
fraudulent  conveyance  by  the  bankrupt, 
on  the  theory  that  property  conveyed 
away  by  a  bankrupt,  although  for  tbe 
purpose  of  defrauding  bis  creditors,  is 
rot  property  of  bis  estate  until  the  sale 
la  set  aside,  and  therefore  tbe  existence 
of  a  cause  of  action  in  tbe  trustee  to 
vacate  such  a  conveyauce  is  insufficient 
to  show  that  the  estate  was  not  fully 
administered  when  it  was  closed  by  or- 
der of  tbe  court  Kinder  v.  Sbarft 
(J911)  129  La.  218,  55  South.  7«9, 
judgment  affirmed  (1913)  34  S.  Ct  164, 
231  U.  a.  517,  58  L.  Ed.  343. 

Tbe  two  years'  limitation  after  tbe 
closing  of  an  estnte  prcacribed  by  sec- 
tion 9C95.  ante,  of  suits  by  or  against 
trustees  in  bankruptcy,  bars  an  action 
by  a  former  trustee  to  set  aaide  a  con- 
veyance as  in  fraud  of  creditors  after 
the  bankruptcy  proceedings  had  been 
reopened  for  that  purpose,  on  the 
ground  that  be  bad  just  discovered  the 
facts,  where  pending  the  original  pro- 
ceedings the  trustee  made  soDie  in- 
quiries but  dropped  tbe  matter.  Kinder 
T.  Scbarff  (1913)  34  S.  Ct  164.  231  U. 
S.  517,  68  L.  Ed.  343,  affirming  judg- 
ment (1911)  55  So.  769,  129  La.  218. 


38.  Parties.— Tn  an  action  by  a  trus- 
tee in  bankruptcy,  tbe  complaint  should 
represent  bim  as  suing  in  bis  official 
capacity,  and  not  as  an  individual,  but 
when  this  is  done,  the  fact  that  hla 
name,  in  the  caption,  is  followed  by  the 
word  "trustee."  instead  of  tbe  words 
"as  trustee,"  is  immaterial.  Newland 
V.  Zodikow  (1902)  .39  Misc.  Rep.  641, 80 
N.  T.  Supp.  375.  If  the  same  trustee 
ill  appointed  for  two  bankrupts  individ- 
ually and  also  for  the  firm  of  which  they 
ere  the  members,  in  tbe  same  proceed- 
ing, be  holds  but  one  office,  and  nMy 
sue  to  set  aside  a  fraudulent  convey- 
ance made  by  the  bankrupts  jointly, 
Wright  V.  Simon  (1907)  52  Misc.  Rep. 
360,  102  N.  X.  Supp.  1108.  He  gen- 
erally suea  in  his  own  name  as  trus- 
tee in  bankruptcy,  but  if  a  technical 
legal  title  to  the  property  in  suit  is 
outstanding  in  the  namp  of  another,  it 
will  be  necessary  for  the  trustee  (the 
local  rules  of  practice  so  requiring)  tu 
use  tbe  nnme  of  sucb  other  as  tbe  nom- 
inal plaintiff  in  the  action.  Bacon  v. 
George  (1910)  206  Mass.  566,  92  N.  E. 
721;  Traders'  Ins.  Co.  v.  Mann  (1903) 
118  Gn.  381,  45  S.  E.  426.  In  any  pro- 
ceedings  effecting   property    or   assets. 
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of  the  estate,  the  trustee  in  bankrupt- 
cy must  be  made  a  party,  or  he  will 
not  be  bound  by  the  decree.  Atkinson 
V.  Farmers'  Bank  (D.  C.  1844)  Fed. 
Cas.  No.  609;  Magruder  v.  Hattiesburg 
Trust  &  Banking  Co.  (Miss.  1915)  67 
South.  485.  See  Virginia-Carolina 
Chemical  Co.  v.  Floyd  (1912)  158  N. 
C.  455.  74  S.  E.  465.  Thus,  he  is  a 
necessary  party  to  a  bill  to  foreclose  a 
mortgage  given  by  the  bankrupt.  Clark 
V.  Clark  (1875)  56  N.  H.  105. 

As  to  the  joinder  of  parties,  bank- 
ruptcy follows  the  general  rule  of  equi- 
ty, that  all  those  should  be  brought  in 
who  have  any  interests  in  the  subject- 
matter  of  the  suit  or  claims  upon  it,  or 
whose  rights  may  be  prejudicially  af- 
fected by  the  decree  to  be  made  in 
the  case,  in  order  that  complete  justice 
to  all  concerned  may  be  effected  at  one 
time.  United  Sheet  &  Tin  Plate  Co. 
V.  Hess  (1908)  159  Fed.  889,  87  C. 
C.  A.  69,  20  Am.  Bankr.  Rep.  254;  In 
re  Kane  (D.  C.  1908)  161  Fed.  633,  20 
Am.  Bankr.  Rep.  616;  In  re  Beede  (D. 
C.  1903)  126  Fed.  853,  11  Am.  Bankr. 
Rep.  387;  In  re  Baudouine  (D.  C. 
1899)  96  Fed.  536,  3  Ajn.  Bankr.  Rep. 
55.  See  In  re  Frey*s  Estate  (1912) 
237  Pa.  269,  85  Atl.  147.  A  trustee 
in  bankiuptcy,  suing  for  money  paid  by 
bankrupt  without  consideration  to  a 
corporation,  should  as  a  protection, 
in  case  of  the  corporation  becoming  in- 
solvent, join  as  defendants  all  those 
shown  by  the  complaint  to  be  personal- 
ly liable.  The  complaint  of  a  trustee 
in  bankruptcy  to  recover  money  paid 
defendant,  alleging  that  persons  consti- 
tuting a  majority  of  the  board  of  di- 
rectors both  of  bankrupt  and  defendant, 
acting  for  bankrupt,  caused  it  to  pay 
money  to  defendant  without  considera- 
tion, ''knowing"  the  facts,  shows  a  per- 
sonal liability,  as  regards  propriety  of 
joining  them  as  defendants.  Billings  v. 
Charles  Millar  &  Son  Co.  (D.  C.  1915) 
227  Fed.  185.  Under  (jiv.  Code  Ga. 
1910,  §  2251,  all  shareholders  of  an  in- 
solvent corporation  who  received  div- 
idends paid  out  of  the  capital  assets 
may  be  joined  in  one  action  instituted 
by  the  trustees  in  bankruptcy  to  recov- 
er the  amount  of  the  dividends.  Car- 
lisle V.  Ottley  (1915)  85  S.  B.  1010, 
143  Ga.  797. 

An  objection  on  the  ground  of  a  want 
of  necessary  parties  will  be  available 
only  in  so  far  as  it  prevents  the  do- 
ing of  complete  justice  without  the 
presence  of  the  omitted  parties,  and 
it  will  not  be  allowed  to  prevent  relief 
which  can  be  given  as  between  the 
parties  before  the  court,  and  which  will 
not  affect  the  rights  of  the  omitted 
parties.  Greenhall  v.  Carnegie  Trust 
Co.  (D.  C.  1910)  180  Fed.  812,  25 
Am.  Bankr.  Rep.  300.  But  it  is  not 
necessary  to  bring  in  parties  who  may 
have  some  contingent  or  ultimate  rights 
in  the  subject  of  the  suit,  if  those  rights 
are  not  to  be  affected  by  the  proceed- 
ing immediately  before  the  court.    Voll- 
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kommer  v.  Frank  (1905)  107  App.  Div. 
594,  95  N.  Y.  Supp.  324;  Bank  of  Wal- 
dron  V.  Euper  (1910)  93  Ark.  609,  125 
S.  W.  1022.  Thus,  in  suits  to  vacate 
fraudulent  transfers  and  the  like,  judg- 
ment creditors  of  the  bankrupt  are  not 
necessary  parties.  Traders*  Bank  t. 
Campbell  (1871)  14  Wall  87,  20  L.  Ed. 
832;  Smith  v.  Belden  (1901)  35  Misc- 
Rep.  113,  71  N.  Y.  Supp.  246;  Grant 
V.  National  Bank  of  Auburn  (D.  0- 
1912)  197  Fed.  581,  28  Am.  Bankr. 
Rep.  712.  So,  in  a  suit  to  set  aside  a 
transfer  of  the  bankrupt's  interest  in 
a  partnership  to  a  third  person,  the 
bankrupt's  partner  is  not  a  necessary 
party.  Lamb  v.  Hall  (1905)  147  CaL 
37,  81  Pac.  286.  And  in  an  action  to 
vacate  an  alleged  fraudulent  chattel 
mortgage,  persons  to  whom  the  bank- 
rupt had  subsequently  given  other  chat- 
tel mortgages  on  the  same  property  are 
not  ne(iessary  parties.  Shanks  v.  Na- 
tional Casket  Co.  (1904)  95  App.  Div. 
187,  88  N.  Y.  Supp.  839.  And  a  fraud- 
ulent transferee  of  property,  who  has 
transferred  the  property  to  another 
fraudulent  transferee,  need  not  be  join- 
ed. SkiUen  v.  Endelman  (1902)  39 
Misc.  Rep.  261,  79  N.  Y.  Supp.  413. 
And  in  a  suit  by  the  trustee  against 
the  bankrupt's  wife,  to  whom  he  had 
assigned  policies  of  insurance  on  his 
life,  to  determine  the  amount  of  pre- 
miums paid  in  fraud  of  creditors,  the 
iLsurer  is  not  a  necessary  party.  Bail- 
ey V.  Wood  (1909)  202  Mass.  562,  89 
N.  B.  149. 

A  bill  by  the  trustee  in  bankruptcy  of 
an  insolvent  corporation  to  recover 
from  a  former  shareholder  money  re- 
ceived from  the  corporation  upon  pur- 
chase of  his  shares  is  not  objectionable 
because  joining  other  stockholders 
charged  with  similar  transactions. 
SherriU  v.  Hutson  (Ala.  1914)  65  So. 
538. 

It  is  no  objection  to  the  trustee's 
bringing  a  suit  to  recover  assets  in  the 
form  of  a  creditors'  bill,  that  there 
are  also  other  creditors  of  the  defend- 
ant, for  in  such  a  bill,  the  complainant 
sues  as  one  of  a  class  for  the  benefit 
of  all  members  thereof  who  may  become 
parties.  Stotesbury  v.  Cadwallader  (D. 
C.  1874)  Fed.  Cas.  ^o.  13,498.  But 
see  Biggs  v.  Westen  (1913)  248  Mo. 
833,  154  S.  W.  708.  But  if  property  of 
the  bankrupt  is  subject  to  a  valid  lien, 
the  mere  taking  possession  of  the  prop- 
erty by  the  court  of  bankruptcy  does 
not  make  the  holder  of  the  lien  a  party 
to  the  proceedings  in  bankruptcy.  In 
re  Platteville  Foundry  &  Machine  Co. 
(D.  C.  1906)  147  Fed.  828,  17  Am. 
Bankr.  Rep.  291. 

In  a  suit  by  a  trustee  to  establish 
rights  in  property  within  the  district, 
a  nonresident  defendant  claiming  ad- 
versely may  be  brought  in  by  an  order 
and  service  by  publication.  Horskins  y. 
Sanderson  (D.  C.  1904)  132  Fed.  415, 
13  Am.  Bankr.  Rep.  101;  Qlcott  T. 
Maclean  (1878)  78  N.  Y.  223. 
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9.  ^^  Jolndar  «(  binKrupt^Th« 
ikropt  is  neither  a  oeceasary  nor  a 
iper  par^  to  an;  action  relative  to 

asset H  of  his  estate  in  the  hands  of 

trustee  ',  and  it  is  not  necessary  to 
i  him  BE  s  party  of  record  in  an; 
h  proceeding,  whether  the  suit  he 
lught  b;  the  trustee  or  brought 
iiDBt  him,  aud  whether  its  object  Is 
collect  a  debt,  recover  H  preference, 
lid  a  fraudulent  tranafer,  or  estab- 
1  a  title  to,  or  lien  upon,  property  in 
'  possession  of  the  trustee.  Wall  t. 
I  (1900)  101  Fed.  403,  41  C.  C.  A. 
i,  4  Am.  Bankr.  Hep.  650;  Cox  7. 
ill  (D.  C.  1900)  99  Fed.  EH6;  Oood- 
igh  Mercantile  &  Stock  Go.  v.  Gallo- 
y  CD.  C.  1906)  156  Fed.  504,  19 
1.  Bankr.  Rep.  244;  Buckingham  v. 
tea  (1904)  128  Fed.  584,  63  C.  C. 
20,  12  Am.  Bankr.  Bep.  182;  French 
B.  P.  Smith  &  Sona  Co.  (1000)  81 
on.  841,  84  N.  W.  44;  Edwards  7. 
baiinger  (1909)  148  IlL  App.  227; 
auk  V.  MuaUoer  (1902)  76  App.  Di7. 
1.  78  N.  Y.  Supp.  369;  Fry  v.  Street 
i81)  37  Ark.  39. 

10.  RsprMsntatlon  sf  truataa  by 
JRsai  for  banfcrupt^-A  rule  of  the 
irt  .  of  bankruptcy  forbiddinK  the 
akrupt'a  counsel  to  repreaeot  the 
istee  in  litigatlau  applies  only  to  pro- 
?diDgi  in  the  bankruptcy  eaae  before 
i  bankruptcy  court,  and  has  no  ap- 
cation  to  a  suit  by  the  trustee  in  & 
ite  court,  and  it  is  no  defense  to  a 
it  brought  by  a  trustee  in  bsnkmptcy, 
equity,  to  recover  assets  of  the  bank- 
pt  alleged  to  be  in  the  possession  of 
i  defendant,  that  the  plaintiff'a  at- 
rne;  wae   attorney   for  the  bankrupt 

the  bankruptcy  proceedings.  Calla- 
n  7.  Israel  (1904)  186  Maaa.  383,  71 
B.  812. 

11.  Injunction  and  reoelvorahlp.^ 
hen  the  trustee  in  bankruptcy  bringa 
It  to  recover   an   alleged   preference, 

to  set  aside  an  alleged  fraudulent 
nveyance,  he  may  obtain  an  injunc- 
in  restraining  the  defendant  from  dis' 
ring  of  the  property  or  letting  it  go 
t  of  his  hands  pending  the  suit.     In 

Norris   (D.  C.  1910)   177  Fed.  598, 

Am.     Bankr.    Bep.     444;      In     re 

rhwartzman    (D.   C.    1909)    167   Fed. 

9.  21  Am.   Bankr.   Rep.   885;    Blake 

Neabet  (D.  C.  1905)  144  Fed.  270, 
I  Am.  Bankr.  Bep.  269;  In  re  Latimer 
).  C.  1905)  141  Fed.  665.  15  Am. 
>nkr.  Bep.  461;  Jobbina  y.  Montague 
872)  23  N.  J.  Bq.  182.  But  the  trus- 
e  muBt  show  some  emergeocy  justify- 
!  BDch  action  or  some  imminent  dan- 
r  of  loss  which  the  court  would  be  un- 
le  to  redress.  Beech er  v.  Bininger 
!.  C.  18T0)  Fed.  Cas.  No.  1,222;  Row- 
ad  V.  Auto  Car  Co.  (C.  C.  1905)  13.1 
>d.  835.  13  Am.  Bankr.  Rep.  799. 
here  hia  claim  ia  to  the  poaaeaaion  of 
ecific  property,  presently  within  the 
Bch  of  the  court,  be  may  be  entitled  to 
.  injunction  restraining  its  shipment 
t  of  tho  district  until  after  the  termi- 


natlon  of  the  soiL  PyU  v.  Teiaa  Trans- 
port &  Terminal  Co.  (D.  C.  1911)  185 
Fed.  309,  25  Am.  Bankr.  Rep.  829.  A 
truatee  in  bankruptcy  of  a  husband  can- 
not maintain  a  bill  to  restrain  tho  hus- 
band and  wife  from  alienating  property 
which  they  hold  by  that  peculiar  tenure 
siill  surviving  in  some  states,  known  as 
"tenancy  by  entireties."  Weiss  v.  BeiU 
(1911)  232  Pa.  97,  81  AU.  148. 

A  court  of  bankruptcy  held  to  have 
power  to  enjoin  violation  of  a  contract 
made  with  s  trustee.  In  re  Consumers' 
Albany  Brewing  Co.  (D.  C.  1915)  224 
Fed.  235. 

To  enable  court  to  paaa  on  motion  to 
vacate  injunction  restraining  sale  of 
property  fraudulently  transferred  and 
other  property,  plaintiff  held  to  be  re- 
quired to  furnish  a  bill  of  particulars 
aeparating  the  classes  of  property. 
Hane  v.  Crown  &  Keystone  Co.  (D.  C. 
1915)  223  Fed.  439. 

A  receiver  was  held  properly  appoint- 
ed at  the  instance  o(  a  trustee  in  bank- 
raptcy,  as  plaintiff  in  an  action,  where 
the  property  aUeged  to  have  been 
fraudulently  transferred  to  the  defend- 
ants was  a  Btock  of  merchandise,  and 
it  appeared  that  it  consisted  of  goods 
subject  to  deterioration  and  fluctuation 
in  price,  and  that  it  had  not  been  inven- 
toried, so  that  its  value  coujd  not  be 
correctly  estimated,  and  that  the  de- 
fendants were  probably  not.  wsrth 
much  more  than  the  amount  of  their 
debta.  Cox  v.  Wall  (D.  C.  1900)  99 
Fed.  546.  But  proof  of  the  defendant's 
insolvency  or  unstable  financial  condi- 
tio □  ia  esaential  to  the  appointment  of 
a  receiver.  Webb  v.  Manheim  (1905) 
100  App.  Div.  63,  95  N.  Y.  Sapp.  1003; 
McKenzie  v.  Thomas  (1903)  118  Gb. 
728,  46  S.  E.  610.  And  a  receiver 
should  not  be  appointed  where  there  is 
a  probability  that  a  valid  claim  of  set- 
off existing  in  the  defendant  may  wipe 
out  the  indebtedness  sued  for.  Row- 
land V.  Auto  Car  Co.  (C.  C.  1905)  133 
Fed.  835,  13  Am.  Bankr.  Bep.  709. 
Where  respondent  corporation  did  an 
indp pendent  buainess,  and  had  goods 
honeatly  belonging  to  It,  and  creditors 
to  whom  it  was  indebted,  and  waa  not 
insolvent,  a  receiver  would  not  be  ap- 
pointed to  assist  n  trustee  in  bankruptcy 
of  respondent's  managing  stockholder 
to  trace  property  which  he  fraudulently 
concealed  from  his  creditors  by  means 
of  respondent  corporation.  Sprague  v. 
L.  D.  MargoUs  Co.  (D.  0.  1013)  211 
Fed.  171. 

A  receiver  appointed  at  the  instance 
of  a  trustee  in  bankruptcy  as  plaintiff 
in  a  suit  should  only  be  charged  with 
the  preservation  of  the  property,  and 
should  not  be  authorized  to  sell  It. 
Small  V.  MuUer  (1901)  67  App.  Div. 
143.  73  N.  T.  Supp.  667,  Compare  Cox 
7.  Wall  (D.  C.  1900)  99  Fed.  546. 

Even  if  a  aufBcient  case  for  the  ap- 
pointment of  a  receiver  is  not  made 
out,  the  trustee  in  bankruptcy,  suing  in 
equi^  to  establish  rights  in  property, 
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bave  a  writ  of  sequeHtration  to 
eot  tbe  remaval  of  the  property 
I  the'  district.  HorekiOB  t.  Saiider- 
{D.  C.  1904)  132  red.  415,  13  Am. 
tr.  Rep.  101,  citing  Steam  Stone 
er  Co.  V.  Sears  (C.  C.  1881)  9  Fed. 
Sane  v.  Jones  (C.  C.  1882)  13 
567.  And  if  his  attempt  to  real- 
the  value  of  aasets  claimed  to  be- 
to  the  estate  in  bnnkruKtcy,  by  a 
to  quiet  title,  is  met  by  an  asser- 
of  title  on  the  part  of  the  defend- 
and  an  attempt  to  enjoin  him  from 
ceding  with  his  suit,  he  may  be  en- 
d  to  a  writ  of  prohibition,  addrese- 

0  the  st«te  court  in  which  the  in - 
tion  is  asked,  forbidding  it  to  grant 
writ  Hudson  y.  Judge  of  Superior 
rt  (1879)  42  Mich.  239,  3  N.  W.  913. 

.  Allenatloni  of  truatsa'a  bill  or 
lilalnt^In  a  bill  or  complaint  by  a 
tee   in  bankruptcy  it  Is   not  necea- 

to  set  out  in  detail  tbe  various 
B  in  the  bankruptcy  proceeding,  but 

the  fact  of  the  adjudication  and 
appointment  of  the  trustee,  and 
e  may  be  alleged  to  have  been  hy 
ra  or  decrees  "duly  made  or  giTen." 
too   V.    Wheeler    (1907)    118   App. 

426,  104  N.  Y.  Supp,  33;  Ueara  v. 
»    (1906)    32   Mont,    575,   81   Pac 

Wheelock  T.  Lee  (1873)  15  Abb. 
^  N.  S.  (N.  T.)  24.  10  N.  B.  R. 
■   Seaton  t.   Seovill  (1877)  18  Kan. 

21  Am.  Hep.  212,  note,  26  Am. 
.  779.  It  has  been  aaid  that,  in  sa- 
fer the  recovery  of  aaseta,  the 
tee  Deed  not  aver  in  bis  complaint 

varioua  etepa  in  the  bankruptcy 
«eding.    aa    they   are   not   ultimate 

probative    facts ;     tbe    pleading    is 

1  If  he  alleges  ownerahip  in  himself, 
under  such  an  allegation  he  can 
'e  the  bankruptcy  and  his  own  ap- 
troent      Dambmann    v.    White,   48 

439.  But  if  he  undertakes  to  aet 
in  detail  the  manner  in  which  he 
ne  to  have  become  the  owner  of 
property,  by  alleging  the  proceed- 
in  bankruptcy,  it  is  fatal  to  the 
aration  if  be  omits  to  allege  the 
dicatiou  in  bankruptcy,  Wright  t. 
ison  (C.  C.  1871)  4  N.  B.  R.  626, 
,  Caa.  No.  18,082.  But  compare, 
to  tbia  last  point,  Lakin  v.  First 
Bank  (D.  C.  1875)  Fed.  Caa.  No. 
9.  Where  the  plaintitTs  appoint- 
t  as  trustee  in  baokruptcy  is  de- 
,  it  muat  be  proved,  and  judgment 
D  in  his  favor  without  proof  of 
I  appointment  is  erroneous.  Van 
ten  V.  Oliver  (Sup.  1904)  91  N.  T. 
p.  36.  Further,  as  to  showing  au- 
ity  of  trustee  to  sue,  see  Security 
Bt  Co.  T.  Glazier  (1912)  170  Mich. 
135  1i.  W.  004.  The  trustee  of  a 
erupt  cannot  delay  taking  charge  of 
property,  so  as  to  work  an  injua- 
to  tbe  parties  Interested;  and  a 
by  a  trustee  to  take  possession  of 
bankrupt's  property  should  know 
there  has  been  no  unnecessary  da- 
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lay.  Trenbolm  t.  Milea  (Miss.  1014} 
64  So.   209. 

The  trustee  ahould  alao  aver  that  tie 
is  the  beneficial  owner  of  the  proper- 
ty in  question,  or  that  it  belongs  to  tbe 
bankrupt's  estate,  or  was  bald  for  bun 
or  for  hia  benefit,  as  the  case  may  be. 
A.  Dreber  &  Co.  v.  National  Snretj 
Co.  (1911)  174  Ala.  490,  57  South.  34. 
And  he  should  show  whether  the  righl 
of  action  is  one  vesting  originally  in 
bimseif  as  trustee  or  one  originally  ac- 
cruing to  the  bankrupt  Murray  v, 
Beal  (D.  O.  189S)  07  Fed.  587,  3  Am 
Bankr.  Rep.  284.  Where,  pending  ft! 
action  oD  unpaid  stock  subscription,  s 
trustee  in  bankruptcy  was  appointe<i 
and  substituted  aa  plaintiff,  held  thai 
the  complaint  must  allege  notice  to  tbf 
stockholder  and  an  opportunity  to  b< 
beard  as  to  the  validity  of  the  claima 
etc.  Chamberlain  v.  Piercy  (Waah 
1914)  143  P.  977.  But  when  he  aae) 
in  trover  tor  a  conversion  of  goodi 
occurring  either  before  or  after  thi 
bankruptcy,  he  may  join  in  the  declara- 
tion a  count  upon  the  bankrupt's  titlt 
and  a  count  upon  the  truatee's  title 
Bums  T.  O'Oorman  Co.  <C,  0.  1906 
150  Fed.  226,  17  Am.  Bankr.  Rep.  815 

If  the  action  is  at  law,  and  for  tht 
recovery  of  money  alleged  to  beloni 
to  the  bankrupt,  a  demand  should  b( 
alleged  and  alao  the  fact  that  the  moQ' 
ey  baa  not  already  been  paid  over  tt 
tbe  bankrupt.  Cohen  v.  Wagar  (1903: 
87  App.  Div.  255,  84  N.  ¥.  Supp.  377 
The  complaint,  in  an  action  by  a  trua- 
tee  to  avoid  assignment  by  Uie  bank- 
rupt, held  to  sufficiently  allege  that  th< 
money  assigned  was  stilt  In  tbe  as' 
signee's  hands  and  part  of  tbe  estate 
and  that  at  tbe  time  tbe  trustee  becamt 
subrogated  to  an  attachment  of  tht 
property  In  the  bands  of  the  assignet 
the  attachment  was  still  in  force 
Corey  v.  Blackwell  Lumber  Co.  (1913] 
135  P.  742,  24  Idaho,  642,  But  ir 
equity,  no  allegation  of  a  previous  de- 
mand is  nccesaary,  the  rule  in  equitj 
being  that  the  bringing  of  the  suit  ii 
itself  a  sufficient  demand.  Wright  v 
Skinner  (D.  C.  1906)  130  Fed.  «94,  U 
Am.  Bankr.  Rep.  500. 

When  the  action  is  to  recover  a  mert 
debt  or,  generally,  where  it  is  a  suli 
which  the  bankrupt  himself  might  hav( 
prosecuted,  it  ia  not  necessary  for  tht 
trustee  to  allege  that  he  has  not  suf- 
ficient asaets  in  his  handa  to  pay  all  the 
debts  of  the  eatate.  Drew  v.  My  en 
(1908)  81  Neb.  750.  116  N.  W.  781,  V, 
L.  R.  A.  <N.  S.)  750.  But  otherwist 
where  the  suit  is  to  set  aaide  a  fraudu- 
lent transfer  or  recover  the  proceeds 
thereof.  Seager  v.  Armatrong  (1005) 
96  Minn.  414,  104  N.  W.  470:  RonM 
v.  Conable  (1904)  125  Iowa.  664,  101 
N.  W.  606;  Mayhew  v.  Todisman 
(1912)  246  Mo.  288,  151  S.  W.  436; 
Grant  v.  National  Bank  of  Aoburo  (D. 
0.  1912)  197  Fed.  581.  28  Am.  Bankr. 
Eep.  712.    CONTRA,  Kraver  t.  Abra- 
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hsniB  (D.  C.  1913)  203  Fed.  7S2,  29 
Am.  Banbr.  Rep.  3SC.  A  bill  by  ft  trus- 
tee in  bankruptcy.  Attacking  a  convey- 
ance OB  voluntary,  muBt  Bhow  that 
there  were  exietinK  creditora,  or  charge 
a  fraudulent  intent  Cartw right  v. 
West   (Ala.  1813)   84  So.  293. 

The  trustee'B  declaration,  complaint, 
or  bill  is  likewiee  subject  to  the  ordi- 
nary rutea  ot  pleading  which  require 
certainty  and  deflniteneBB  in  the  Btate- 
meut  of  B  plaintiirs  case  and  the  inclu- 
eloD  of  all  facts  ueceBBary  to  make  out 
a  clear  right  of  action.  See  Crowe  t. 
Banmann  (D.  C.  1911)  190  Fed.  399.  27 
Am.  Bankr.  Rep.  100;  Cohen  v.  Wagar 
(1906)  183  N.  T.  33.  76  N.  E.  691; 
Bathbone  v.  Ayer  (1903)  S4  App.  Div. 
186,  82  N.  Y.  Bupp.  235;  Carr  t.  Myers 
(190S)  211  Pa.  349,  60  AtL  913;  Herz- 
berg  T.  Riddle  (1911)  171  Ala,  36S,  54 
South.  635;  Dickey  t.  Gray  Lumber 
Co.  (1907)  127  Qa.  400,  56  8.  B.  481; 
Smith  Y.  Aoerbach  (1876)  2  Mont.  348; 
McKey  t.  Smith  (1912)  255  111.  466, 
99  N.  B.  695;  Sparks  t.  Weatherty 
(Ala.  1912)  58  South.  280;  Rodolf  t. 
First  Nat.  Bank  (1912)  30  Okl.  631, 
121  Pac.  629.  41  L.  R,  A.  (N.  S.)  204; 
In  re  Berkman  (D.  C.  1901)  201  Fed. 
180;  In  re  Young  (D.  C.  1913)  206 
Fed.  187,  31  Am.  Bantr.  Hep.  82;  Mc- 
Ewen  V.  Kelly  (1913)  140  Ga.  720,  79 
S.  E.  777. 

On  an  issue  in  bankruptcy  as  to  the 

priority    of   a    mortgage   lien,   the   blU 

■bould  allege  the  names  of  all  the  cred- 

^ors  of  tjjg  bankrupt  other  than  the 

."tgagee,  the  amounts  ot  their  debts, 

't>e  £turacter   of  the   aame,   and   when 

defy   aroBe  or  were  created.     Tcnpiip  ¥. 

Jjrf^raon  Hardware  Co.   (D.   C.   1908) 

1«I    *"«'!  T65,  20  Am.  Bankr.  Rep.  424, 

«9.     Osffliissa  to  truatss'a  bill  ar  mm- 

flilnt. — In   an   action   by   a   trustee   in 

bialEi-uptoy,  the  defendant  may  deny  the 

plauicliTa   official   capacity   or   right   to 

'"'•     "Which  constituteB  a  plea  in  bar, 

;„i   ""<*t    in   abatement     Peel  v.   Bing- 

•W    *'*^7>  «  Ark.  646.     Or  he  may 

o(    *^.  **>at  a  suit  upon  the  same  cause 

g,jf   ,*^"<^«i,  brought  by  the  bankrupt  him- 

trugj5*    wnother  court,  and  in  which  ths 

peinij^^     Bhouid  have  Intervened,  is  still 

Folairr**^     and  undetermined.    Radford  v. 

the   ^^      (D-  C.   1882)   14  Fed.  97.     U 

'^ya«j*  ^**^'"  '''^  ''  *°  ■*'  aaide  a  con- 

gatSo— '^^     *''  *''"'■'*''  «"*'  contains  alle- 

(l^^f     J^      of  fraud,  there  must  be  an  an- 

^   la^^^iyinR  the  (rand,  without  which 

Vttrt^^*"*'   demurrer  should  not  be  al- 

Cx  fZ-^      Johnston  y.  Forsyth  Mercantile 

ftjO^-*  -   C.  1904)  127  Fed.  845,  11  Am. 

tli,^*"-     Rep.  660.     And  generally  in  ac- 

^jjs     '*^C  this  kind,  although  the  saswer 

(„,^  *»«t  set  forth  in  detail  all  the  dr- 

d,        ^^iicea  of  the  transaction,  it  should 

PjiY^^^ponBiye   to    the   bill   and   should 

„.^***  specific  allegations  covering  the 

W«^^   of  intended  defense,  as,  that  the 

T'iBnt  paid  a  present  and  adetjuate 

^?'^«^ration  in  cash,  that  he  purchaa- 

*  **     good  faith  and  without  intention 


to  delay  or  defrand  the  bankrupt's  cred- 
itors, or  otherwise  as  the  case  may  be. 
McNuIty  V.  Wiesen  (D.  0.  1904)  130 
Fed.  1012,  12  Am.  Bankr.  Rep.  341. 
Or  that  the  property  in  queatlun  was 
exempt  from  execution  and  therefore 
not  within  the  statute.  Meyer  v.  Per- 
kins (1913)  20  CaL  App.  661,  130  Pac. 
2D6. 

Id  an  action  to  recover  an  alleged 
preference,  the  defendant  should  plead 
the  easentist  facta  of  his  defeose,  as, 
that  the  property  transferred  did  not 
belong  to  the  bankrupt,  but  to  bis  wife. 
Goode  V.  Elwood  Lodge  (1903)  160 
Ind.  251,  66  N.  B.  742.  That  he  had 
no  knowledge  of  the  insolvency  of  the 
debtor  and  no  reasonable  cause  to  be- 
lieve that  a  preference  was  intended. 
Gamble  v.  Elkin  (1B03)  205  Pa,  226, 
64  Atl.  782.  Or  that  the  goods  in 
queation  were  not  taken  by  defendant 
In  payment  of  a  debt,  but  on  the  resds- 
sion  of  a  sale  of  them  to  the  baokrupt, 
which  had  been  induced  by  the  latter's 
false  and  fraudulent  representations. 
American  Lumber  &  Mfg.  Co.  v.  Taylor 
(1905)  137  Fed.  321.  70  0.  O.  A  21.  14 
Am.  Bankr.  Rep.  231. 

44.  Plsadlnns  In  *ilt*  agaiittt  trns- 
taes. — A  bill  in  equity  against  a  trustee 
is  bankruptcy  which  alleges  that  the 
complainant  held  a  mortgage  on  prop- 
erty of  the  bankrupt,  and  was  induced 
by  the  fraudulent  representations  of 
the  bankrupt  to  release  the  BBme,  and 
offers  to  restore  the  consideration  re- 
ceived therefor,  states  a  sufficient 
cause  of  action  for  equitable  relief  by 
the  restoration  of  the  lien.  Clemin- 
shaw  V.  Interna tionsl  Shirt  &  Collar 
Co.  (D.  0,  1908)  165  Fed.  797,  21  Am. 
Bankr.   Rep.  616. 

Great  particularity  is  required  in  the 
case  of  a  petition  for  the  restoration 
to  the  plaiotlff  of  goods  in  the  bands 
of  the  trustee,  and  which  the  plaintiff 
claims  under  his  right  to  rescind  the 
contract  by  which  they  were  sold  to 
the  bankrupt,  on  account  of  its  having 
been  induced  by  the  letter's  fraud. 
Such  a  petition  must  not  only  allege 
all  the  tacts  necessary  to  entitle  the 
petitioner  to  rescind,  but  most  also  set 
out  all  the  circumstances  of  the  trans- 
action and  describe  the  goods  io  detail. 
In  re  Levi  &  Pickard  (D.  C.  1006)  153 
Fed.  262,  17  Am.  Bankr.  Rep.  4.S0. 
But  see  In  re  Pierce  (C.  C.  A.  1907) 
157  Fed.  757,  19  Am.  Bankr.  Rep.  664. 

In  a  suit  to  trace  and  recover  the 
proceeds  of  certain  drafts  with  forged 
bills  of  lading  attached  into  the  hands 
of  the  trustee  in  bankruptcy  of  the 
tnnknipt  drawers,  averments  of  the 
bill  held  consistent  with  the  idea  that 
the  drafts  were  deposited  for  collection 
only  with  the  right  to  charge  back  if 
uncollected,  and  not  that  they  were  die- 
counted  by  the  local  bank.  Enauth, 
Nachod  &  Kubne  v.  LoveU  (D.  0.  1914) 
212  Fed,  337. 

Answer  of  a  bankrupt's  trustee  in 
(11343) 
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>ceeditigB  to  Bhow  cauHe  why  the  pro- 
ids  of  mortgaged  property  should  not 

turned  over  to  tbe  moitgeBe  claim- 
t  faeld  sufflcieut  tor  tbat  purpose  aod 

entitle  the  trustee  to  an  accounting. 

re  Kej-HtODe  Press  (D.  G.  1913)  303 

d.  710. 

15.  Burden  of  proof  ud  avldenoa  la 
wtM's  suit.— In  an  action  in  a  state 
irt  by  a  trustee  in  bankiruptcy,  It  is 
t  neceasar;  lot  him  to  establish  the 
isdiction  ot  the  court  of  banltruptcy 
the  petition  on  which  the  baoltrupt- 
proceedinga  were  based,  in  order  to 
stain  the  action;  but  it  is  Bufficient 
•  him  to  show  the  adjudication  in 
nkruptc;  and  his  appointment  as 
istee.  Cone  t.  PurceU  (18T4)  56  N. 
649;  Carr  v.  Gale  (C.  C.  1847)  Fed. 

e.  No.  2,434;  Burk  t.  Winters  (1872) 
Ark.  6,  15  N.  B.  R.  140.     But  see 

ce  V.  Roberts,  Johnson  &  Baud  Shoe 
..  (1903)  103  Mo.  App.  662,  78  S.  W, 
,  where  it  was  held  that,  since  the 
nkruptcy  law  primarily  commits  the 
iking  of  an  adjudication  in  baukrupt- 

to  the  judge  of  the  court,  and  only 

his  absence  authorizes  the  c|erk  to 
Ter  the  case  to  the  referee,  where  an 
Uon  is  brought  by  a  trustee  in  banb- 
ptcy,  aod  it  appears  that  tbe  adjudi- 
tion  was  made  by  a  referee,  tbe  ju- 
idiction  of  the  referee  must  be  es- 
jlished  by  affirmative  proof  tbat  the 
lg6  was  absent  And  see  nlso  Mc- 
ly  V.  Smith  (1913)  255  HI.  465,  99  N. 

6S5. 
Ebe  presumption  is  in  favor  of  the 
parity  of  all  the  proeeedinga  lead- 
[  up  to  the  appointment  of  the  trus- 
>,  and  that,  aa  trustee,  be  has  com- 
ed  with  all  the  requirements  of  the 
n  aud  is  qualified  to  act.  Breckons 
Bnydec  (1905)  211  Pa.  176,  60  Atl. 
5;  Laubaugh  v.  Peousylvania  R.  Co. 
905)  28  Pa.  Super.  Ct.  247.  He  is 
t  required"  to   produce   record   proof 

an  acceptance  in  writing  of  his  ap- 
intment  as  trustee,  or  tbat  he  has 
ren  notice  of  such  appointment. 
igers  T.  Stevenson  <1871)  16  Mion. 
(QiL  56):  Wooldbridge  v.  Rickert 
881)  83  La.  Aon.  234.  And  see  Bab- 
■X  V.  Walbmn   (C.  C.  1871)  6  N.  B. 

359,  Fed.  Caa.  No.  695.  He  is  pre- 
med  to  represent  the  creditors  of  tbe 
Dkrupt,  and  the  burden  is  on  one  who 
niea  his  authority  to  prove  the  con- 
iry.  Oliver  v.  Hilgers  (1902)  88 
nn.  35,  92  N.  W.  511. 
Where  the  suit  is  to  recover  specific 
operty  or  its  proceeds,  the  trustee 
ist  assume  the  burden  o(  proving 
It  it  belonged  to  the  bankrupt  at  the 
ne  of  tbe  adjudication,  but  this  need 
t  he  done  by  direct  or  poBitive  testi- 
>ny,  if  the  circiim stances  of  the  case 
not  permit  it,  but  by  evidence  of 
eta  suScleutly  strong  to  justify  the 
:;  in  inferring  such  ownership.  Bur- 
gh V.   Foreman   (1904)   130  Fed.  13, 

C.  C,  A.  381,  12  Am.  Bankr.  Rep. 
;   Clay   v.   Waters    (C.   0,   A.   1908) 
1  Fed.  815,  20  Am.  Bankr.  Rep.  561; 
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Waters  r.  Davis  (1906)  145  Fed.  SI 
76  C.  C.  A.  444,  16  Am.  Banhr.  R« 
667;  Talcott  v.  Goodwin  (1808)  8  Di 
(Conn.)  264;  Maiiins  f.  Crocker  (191: 
183  Fed.  978,  113  C.  C.  A.  596;  Uni. 
Trust  &  Savings  Bank  v.  Amery  (19i: 
72  Wash.  648.  131  Pac  199;  Walkof 
Foi  (Sup.  1915)  153  N.  Y.  Snpp.  27. 

If  the  suit  is  for  the  recovery  of  mo 
ey  or  property  in  the  hands  ot  a  tbi 
person,  but  alleged  to  belong  to  t 
bankrupt,  it  ia  easential  to  show  t 
actual  posaession  of  the  property 
the  defendant,  and  the  trustee  has  t 
burden  of  establishing  this  facL  B 
the  trustee  is  only  bound  to  establi 
hi  a  possession  by  evidence  plain  a: 
convincing  beyond  reasonable  conti 
versy.  In  re  Alpbin  &  Lake  Cott 
Co.  (D.  C.  1905)  134  Fed.  477,  14  A 
Bankr.  Rep.  194;  In  re  Feldser  (D. 
1905)  134  Fed.  307,  14  Am,  BanI 
Rep.  216;  Mowry  v.  Reed  (1905)  1 
Mass.  174,  72  N.  B.  936;  Clay  v.  W 
ters  (G.  C.  A.  1908)  161  Fed.  815, 
Am.  Bankr.  Rep.  561;  In  re  Rose 
iweig  (D.  C.  1918)  206  Fed.  360, 
Am.  Bankr.  Rep.  680. 

The  trustee  has  also  the  burden 
showing  exactly  what  property  ot  t 
bankrupt  is  in  the  defendant's  posse 
sion.  Mattley  v.  Wolfe  (D.  C.  190 
175  Fed.  619,  23  Am.  Bankr.  Rep.  61 
But  it  he  shows  the  fraudulent  posse 
sion  of  property  of  the  bankrupt 
the  defendant,  he  may  recover  t] 
value  of  the  goods,  even  if  they  caun 
be  precisely  identified.  In  re  Jack) 
(D.  C.  1910)  1T9  Fed.  720,  24  A: 
Bankr.  Rep.  790;  Page  v.  Moo 
(1912)  235  Pa.  161,  83  Atl.  580.  A 
it  a  fund  is  once  traced  into  the  han 
of  the  defendant,  the  latter  must  a 
Slime  the  burden  of  making  some  re 
sonable  explanation  of  its  dispoaitic 
In  order  to  avoid  being  required  to  su 
render  iL  In  re  Alphin  &  Lake  Ct 
ton  Co.  (D.  C.  1905)  134  Fed.  477, 
Am.  Bankr.  Rep.  194;  Pope  v.  Car 
well  (D.  C.  1913)  206  Fed.  908: 
re  Silverman  (D.  C.  1013)  206  Ff 
960;  Woodford  v.  Rice  (D.  C.  191: 
207  Fed.  473,  30  Am,  Bankr.  Rep.  49 
Williams  v.  Noyea  &  Nutter  Mfg.  C 
(1(114)   112  Me.  408.  92  AU.  482. 

If  the  action  is  to  recover  proper 
conveyed  away  In  fraud  of  creditora 
by  way  of  preference,  tbe  trustee  h 
tbe  burden  of  ahowing  the  wrong! 
character  ot  tbe  transaction,  or  t! 
defendant's  knowledge  of  its  purpoi 
as  the  case  may  be.  Smith  v.  Auerba< 
(1876)  2  Mont.  348:  Lynam  v.  B( 
fast  Nat.  Bank  (1904)  98  Me.  448,  I 
Atl.  799. 

In  a  suit  by  a  trustee  in  bankrupt 
ot  a  corporation  against  its  directo 
and  officers  to  recover  dividends,  ei 
dence  held  to  show  tbat  the  directo 
knew,  or  by  the  eiercise  ot  care  mu 
have  known,  the  dividends  were  pa 
out  ot  the  capital  stock. .  E.  L.  lioo 
&  Co.  V.  Murchison  (O.  0.  A.  1911 
226  Fed.  679. 

in  an  action  by  the  trustee  ot  a  buti 
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;  corporatioii  to  recover  money  paid 
the  corporation  for  Its  stock  front 
ir«on  who  daimed  that  be  iold  the 
k  to  s  third  person,  the  burden  of 
ing  that  the  sale  waa  to  the  eor- 
Ldon  was  on  plaintJIT.  Union  Trust 
«TiDga  Bank  v.  Amery  (1913)  131 
99,  72  Waah.  948, 
le  bnrden  of  proving  that  a  Bale  of 
lerty  of  the  bankrupt  by  one  hold- 
it  in  pledge,  made  conformably  to 
contract  of  pledge,  was  unfair  or 
:rwlee  voidable,  is  on  the  trustee. 
»ch  T.  Varicb  Bank  (19071  206  U. 
8,  27  Snp.  Ct.  681,  Bl  L.  Ed.  945. 

may  be  necessary  for  the  trustee 
irove  the  insolvency  of  the  bank- 
:  at  a  given  date.  Clark  v.  Mulcahf 
W)  190  Maes.  64,  76  N.  B.  236; 
re  F.  H.  &  S.  Q.  GsrlUe  (D.  C. 
>)  199  Fed.  612,  29  Am.  Bankr. 
.  373;  Emat  v.  Mechanics'  &  Met- 
Nat  Bank  (D.  C.  1911)  200  Fed. 
The  burden  is  on  him  who  claims 

a  lien  ia  void  under  section  9661, 
;,  to  plead  and  prove  the  insolvency 
±e   person   against   whom   the   lien 

obtained  at  the  time  of  its  being 
lined.  Stone-Ordean- Wells  Co.  v. 
t   (C.  C.  A,  1915)   227  Fed.  976. 

testimony  of  the  bankrupt  at  the 
imioary  examination  before  the  ret- 
i,  touching  hia  assets  and  liabilities, 
ot  admissible  on  the  question  of  hii 
Ivency,  in  a  suit  between  the  trus- 
and  a  third  party,  as  the  issue  is 

between  the  same  parties.     Breck- 

V.  Snyder  (1906)   211  Pa.  176,  90 

B76. 

S.  Evidence  In  aotloRi  agalnat  trnt- 
— One  aeeking  to  recover  or  reclaim 
perty  from  a  trustee  in  bankruptcy 

the  burden  of.  proving  that  it  con- 
ated  part  of  tbe  bankrupt's  estate 
n  the  same  passed  into  the  bands 
the  trustee.  In  re  Marsh  (D.  C. 
2)  119  Fed.  396.  8  Am.  Bankr.  Rep. 
And  since,  presumptively,  any 
perty  in  tbe  possession  of  the  bank- 
t  and  passing  from  him  to  his  trus- 
belangs  to  the  estate,  tbe  burden  is 
a  claimant  to  show  his  superior  tl- 
or  right  thereto.  In  re  Burke  (D. 
1909)  168  Fed.  994,  22  Am.  Bankt. 
).  69;  In  re  Heckathom  (D.  C. 
6)  144  Fed.  499,  19  Am.  Bankr. 
1.  467.  Evidence  that  the  banh- 
t  did   not   include   the   property   in 

schedule  of  assets  filed  in  the  bank- 
tcy  proceeding  is  admissible  on  this 
je.  Budy  V.  Kata  (1902)  23  Ky. 
V  Rep.  1097,  66  S.  W.  IS.  But  it 
inarily  requires  stronger  proof,  and 
■  said  such  a  claim  cannot  be  sup- 
ted  by  the  uncorroborated  testimony 
the  claimant,  where,  if  true,  be  could 
'e  produced  other  evidence  to  fortify 

In  re  Mayer  (D.  C.  1907)  156  Fed. 
!,  19  Am.  Baokr.  Bep.  480. 
jkewise  the  burden  ie  on  the  claim- 
to  establish  by  evidence  tbe  par- 
ilar  ground  on  which  be  claims  the 
iperty  or  fund  as  against  the  cred- 
r*  represented  by  tbe  trustee,  as, 
it  the  sale  of  the  property  to  the 

»D.S.CoiiP.'19~710 


hfuikrupt  was  Induced  by  false  and 
fraudulent  representations  as  to  bis 
financial  condition.  EUeCt-Kendall  Shoe 
Co.  T.  Ward  (1911)  187  Fed.  982,  110 
C.  G.  A.  320,  26  Am.  Bankr.  Rep.  114; 
In  re  O'Connor  (C.  C.  1902)  114  Fed. 
777,  9  Am.  Bankr.  Rep.  18;  In  te 
Berg  (D.  C.  1910)  183  Fed.  885.  20 
Am.  Bankr.  Rep.  170.  Or  that  the 
sale  was  conditional  and  the  article  not 
accepted  by  the  bankrupt  In  re  Simp- 
son Mfg.  Co.  (1904),  130  Fed.  WT,  64 
C.  C.  A.  653.  12  Am.  Bsnkr.  Rep.  212. 
Or  that  the  transaction  was  not  a  sale. 
hut  a  mere  consignment  for  sale,  the 
title  remaining  in  the  claimant.  In  re 
Leeds  Woolen  Mills  (D.  C.  1904)  129 
Fed,  922.  12  Am.  Bankr.  Bep.  136. 
Party  aeeking  to  reclaim  property  coD- 
dttionally  sold  from  trustee  in  bank- 
ruptcy held  to  have  burden  of  showing 
that  there  were  prior  creditors,  as  to 
whom  the  contract  was  not  invalid,  and 
tbat  tbe  claims  of  subsequent  creditors 
would  not  exhaust  the  property.  Pot- 
ter Mfg.  Co.  V.  Arthur  (1915)  220  Fed. 
843,  136  O.  C.  A.  B80. 

47.  Trial  and  jodSMnt.— In  an  ac- 
tion by  a  creditor  against  the  trustee  in 
hankroptcy  of  bis  debtor  to  recover 
personal  property  claimed  under  a 
transfer  from  the  debtor,  held,  under 
the  evidence,  a  question  for  the  jury 
whether  the  debtor  was  insolvent  at 
the  time  of  the  transfer,  and,  if  bo. 
whether  the  creditor  bad  notice  of  such 
facts  as  to  put  him  upon  inquiry.  L. 
A.  &  Schsrtf  Distilling  Co.  v.  Dennis 
(Ark,  11)14)   168  S.  W,  141. 

In  an  action  by  a  bankrupt's  trustee 
against  a  mortgagee  creditor,  it  waa 
proper  for  the  court  to  render  judg- 
ment requiring  the  creditor  to  pay  the 
reasonable  value  of  property  taken  un- 
der a  bill  of  sale,  which  was  in  fact  a 
mortgage,  Wtead  of  delivering  the 
property  to  the  trustee.  Gill  v.  Ely- 
Norris  Safe  Co.  (1913)  156  8.  W.  811, 
170  Mo.  App.  478. 

The  legal  effect  of  a  decree  in  bank- 
ruptcy proceedings  tbat  certain  prop- 
erty was  not  in  possession  of  the  bank- 
rnpt  when  the  petition  was  filed  is  not 
changed  by  words,  "without  prejudice 
to  the  rights  of  the  trustee.  If  this 
court  shall  authorize,  to  litigate  in  an; 
proper  court  the  question  of  the  right 
of  Uie  said  trustee  to  recover  said  fund 
as  a  part  of  the  bankrupt  estate." 
Chicago  Title  &  Trust  Co,  v.  First 
Nat.  Bank   (1912)  174  111.  App.  339. 

48.  Liability  of  truataa  for  oosti.— 
Where  a  stntute  exempts  "trustees 
of  an  express  trust"  from  personal 
liability  for  costs  in  the  absence  of 
misconduct  or  bud  faith,  it  is  held  that 
a  trustee  in  bankruptcy  is  tbe  trustee 
of  an  express  trust,  and  the  question  of 
his  liability  is  not  affected  by  the  fact 
that  the  fund  is  under  the  jurisdiction 
and  control  of  another  court.  Resde 
V.  Waterhoaae  (1873)  62  N.  Y.  687. 

Tbe  estate  must  bear  the  costs  ot 
actions    or    proceedings    properly    nn- 
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dertaken  by  the  trustee  for  the  pur- 
pose of  recovering  assets  or  contest- 
ing spurious  claims,  but  he  will  not 
be  allowed  the  costs  of  unfounded  or 
unnecessary  litigation,  and  more  espe- 
cially he  is  personally  chargeable  with 
costs  incurred  willfully  or  recklessly  in 
litigation,  when  the  exercise  of  ordi- 
nary   prudence     and    foresight    would 


haTe  taught  him  that  litigation  'was  un- 
necessary or  would  fail.  In  re  Joseph- 
son  (D.  O.  1903)  121  Fed.  146,  9 
Am.  Bankr.  Rep.  608;  Kingsbury  ▼. 
Powers  (1889)  131  111.  182,  22  N.  K 
479;  In  re  Preston  (D.  O.  1873)  6 
N.  B.  R.  454,  Fed.  Cas.  No.  11.394;  In 
re  Brinkman  (D.  C.  1872)  6  N.  B.  R. 
541,  Fed.  Cas.  No.  1,883. 


§  9608.  (Act  July  1,  1898,  c.  541,  §  24.)  Jurisdiction  of  appellate 
courts. 

Jurisdiction  of  Appellate  Courts. — a  The  Supreme  Court  of  the 
United  States,  the  circuit  courts  of  appeals  of  the  United  States, 
and  the  supreme  courts  of  the  Territories,  in  vacation  in  chambers 
and  during  their  respective  terms,  as  now  or  as  they  may  be  here- 
after held,  are  hereby  invested  with  appellate  jurisdiction  of  con- 
troversies arising  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  from  which  they  have  appellate  jurisdiction  in  other 
cases.  The  Supreme  Court  of  the  United  States  shall  exercise  a  like 
jurisdiction  from  courts  of  bankruptcy  not  within  any  organized  cir- 
cuit of  the  United  States  and  from  the  supreme  court  of  the  District 
of  Columbia.  ^ 

b  The  several  circuit  courts  of  appeal  shall  have  jurisdiction .  in 
equity,  either  interlocutory  or  final,  to  superintend  and  revise  in  mat- 
ter of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  Such  power  shall  be  exercised  on  due 
notice  and  petition  by  any  party  aggrieved.     (30  Stat.  553.) 

Judgments  and  decrees  of  the  circuit  courts  of  appeals  in  proceedings  and 
causes  arising  under  the  Bankruptcy  Act  are  made  final,  except  that  the  Su- 
preme Court  may,  by  certiorari,  require  such  proceedings  and  causes  to  be  cer- 
tified to  it  for  review  and  determination  with  the  same  power  and  authority  and 
with  like  effect  as  if  taken  to  it  by  appeal  or  writ  of  error,  by  Act  Jan.  28, 
1915,  c.  22,  §  4,  as  amended  by  Act  Sept.  6,  1916,  c.  448,  §  3,  ante,  §  1120a. 

Provisions  conferring  appellate  and  supervisory  jurisdiction  on  the  circuit 
court  of  appeals  were  made  by  Jud.  Code,  §  130,  ante,  \  1122. 

Provisions  conferring  appellate  jurisdiction  on  the  supreme  court  were  made 
by  Jud.  Code,  §  252,  ante,  §  1229. 


Notes  of  Deoisions 


Jurisdiction   of  United   States   supreme 
court. 

-  Cases     involving     Jurisdictipn     of 
court  below. 

On  certiorari. 

Writ  of  error  to  supreme  court  of 

state. 

Rules    governing   appeal. 

Jurisdiction  of  circuit  court  of  appeals 

on  writ  of  error. 

Appellate   jurisdiction   of   circuit  court 
of  appeals. 

Revisory  Jurisdiction  of  circuit  court  of 
appeals. 
—    Construction   of   rules   of  "CourL 

Appellate  and  revisory  jurisdiction  con- 
trasted. 

Controversies  and  proceedings  in  bank- 
ruptcy distinguished. 

11.  Reviewing  discretionary   action  of  dis- 

trict  court. 

12.  Jurisdiction      of      territorial      supremf 

courts. 

I.  Jurisdiction  of  United  States  su- 
preme court.— Appellate  jurisdiction 
under  this  section  is  restricted  to  "con- 
troversies arising  in  bankruptcy  pro- 
ceedings," as  distinguished  from  steps 
taken  in  the  ordinary  course  of  the 
bankruptcy  proceeding,  and  a  ruling 
of  the  lower  court  allowing  or  reject- 


1. 
2. 
3. 

4. 

5. 
6. 

7. 

8. 

8%. 
9. 

10. 


ing  a  claim  against  the  bankrupt's  es- 
tate is  not  such  a  controversy.  Tefft  v. 
Munsuri  (1911)  222  U.  S.  114.  32  Sup. 
Ct.  67,  56  L.  Ed.  118,  27  Am.  Bankr. 
Rep.  338.  And  see  Munsuri  v.  Frick- 
er  (1911)  222  U.  S.  121,  32  Sup.  Ct 
70,  56  L.  Ed.  121,  27  Am.*Bankr.  Rep. 
344.  But  a  contest  in  the  bankruptcy 
court  over  distribution  of  a  fund  from 
sale  under  order  of  state  court  of  prop- 
erty conveyed  by  bankrupt  in  fraud  of 
creditors  is  a  controversy  arising  un- 
der bankruptcy  proceedings,  the  de- 
cree in  which  is  appealable  under  Act 
March  3,  1891,  to  the  circuit  court  of 
appeals,  and  to  the  supreme  court 
Globe  Bank  &  Trust  Co.  of  Paducah, 
Ky.,  V.  Martin  (1915)  35  S.  Ct  377, 
236  U.  S.  288,  59  L.  Ed.  583,  denying 
certiorari  In  re  Martin  (1912)  193  Fed. 
841,  113  C.  C.  A.  627. 

The  general  provisions  of  this  sec- 
tion do  not  broaden  the  jurisdiction  of 
the  supreme  court,  and  have  no  rela- 
tion to  appeals  from  the  circuit  courts 
of  appeals,  and  do  not  give  authority 
to  entertain  an  appeal  from  every  de- 
cision in  bankruptcy  rendered  by  the 
intermediate   courts,    the    same    being 
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ifically  limited  b;  other  provisioiiB 
the  Btatnte.  Hatchinson  v.  Otis 
2)  123  Fed.  14.  69  C.  C.  A.  94, 
im.  Bnnkr.  Bep.  275. 
1  appeal  will  not  lie  to  the  federal 
eme  court  from  a  circait  court  of 
'als  which  affirmed  a,  JudgmeDt  of 
bankruptcy  court,  refuains  a  die- 
te,  but  the  onlf  appeal  content- 
ed  under  thii  section  is  from  the 
[Fuptcy  court  to  the  circuit  court 
ippeals.  James  t.  Stone  &  Go. 
.3)  33  8.  Ct.  301,  227  U.  a  410, 
L   Ed.   573. 

ider  Judicial  Code.  |  128,  ante,  | 
).  providing  that  "in  any  case  in 
±  the. jodgment  or  decree  of  the 
ait  court  of  appeals  is  not  made 
i  by  the  provisions  of  this  title, 
e  aball  be  of  right  an  appeal  or 
.  of  error  to  the  supreme  court  of 

United  State  a,  where  the  matter 
ontroveray  shall  exceed  one  thon- 
1  dollnrs   beside H  coata,"  an  appeal 

lie  to  the  supreme  court  from  a 
.  judgment  or  decree  of  a  circuit 
t  of  appeals,  entered  on  a  formal 
ral  from  a  diatrict  court  aitting  in 
cruptey,  where  the  other  condi- 
B  are  fulfilled  and  the  matter  at 
B  ia  a  "controi^ersy  arising  in  bank- 
•jcj  proceedinga,"  that  is.  not  a 
B  Btep  in  the  progresa  of  the  pro- 
ling  in  banhmptcy,  but  a  separable 
roTersy,  auch  as  might  have  arisen 
reen   the    partiea  independently   of 

bankruptcy.  Hurley  v.  Atchison, 
fc  8.  F.  Hy.   Co.   (1909)  213  U.  S. 

29  Sup.  Ot  46«.  63  L.  Ed.  729, 
Am.  Bankr.  Rep.  17;  Hewit  v, 
M  Hach.   Worka  (1004)   194  U.  S. 

24  Snp.  Ct  690,  48  L.  Ed.  986, 
Am.  Bankr.  Rep.  709;  Hobbs  v. 
d  &  Dowst  Co.   (1911)  191  Fed. 

112  C.  C.  A.  325.  27  Am.  Bankr. 
.  484;  O'HeUly  v.  Edrington  (1877) 
D.  8.  724,  24  L.  Ed.  659;  Milner  v. 
k  (1877)  05  U.  8.  252,  24  I*.  Bd. 
;  J.  W.  Calnan  Co.  v.  Doherty 
2)  224  U.  8.  145.  32  Sup.  Ct  460. 
J.  Ed.  702.  27  Am.  Bankr.  Hep.  880. 
lecree  of  a  federal  rfrcnit  court  ot 
eals  affirming  an  order  of  a  court 
bankruptcy    enjoining    temporarily 

prosecntion  in  a  state  court  of  a 
affecting  the  bankrupt  estate  ia 
riocntory  and  not  reviewable  under 
divisioQ  "a"  of  this  section,  al- 
igb  the  caae  is  not  one  which  Act 
rch  3.  1891,  |  6  (ante,  $  1120), 
les  Sua]  in  the  circuit  court  of  ap- 
is. ftlitcheU  Store  Bldg.  Co.  v. 
Ton  (1014)  84  S.  Ct  410,  232  U.  S. 
.  58  L.  Ed.  650,  dismissing  appeal 

denying  certiorari  (1912)  193  Fed. 
;,  113  0.  0.  A.  484. 
n  appeal  does  not  lie  to  the  supreme 
irt  of  the  United  States  from  a  de- 
on  ot  a  circuit  conrt  of  appeals 
dered  In  the  ezerdae  of  its  Jnriadic- 
1  to  "superintend  and  revise  in  mat- 

of  law  the  proceedinga  of  the  in- 
ior  oonrta  of  bankruptcy,"  but  snch 


a  decision  Is  final  unless  the  supreme 
court  will  grant  a  writ  of  certiorari 
to  review  it.  Mitchell  Store  Building 
Co.  V.  CarroU  (1914)  232  U.  S.  379, 
34  Sup.  Ct.  410;  Holden  v.  Stratton 
(1003)  181  U.  S.  115.  24  Sup.  Ct  46, 
48  L.  Ed.  116,  10  Am.  Bankr.  Rep. 
786;  Bryan  v.  Bernheimer  (1001)  181 
U.  8.  188,  21  Sup.  Ct  657,  46  L.  Ed. 
814,  6  Am.  Bankr.  Rep.  623;  Hutchin- 
Bon  T.  Otis,  123  Fed.  14,  69  C.  C.  A, 
94,  10  Am.  Bankr.  Rep.  275;  Kyle  v. 
Hammond  (1912)  225  U.  R  692,  32 
Sup.  Ct.  406,  56  L.  Ed.  1260.  And  see 
Morgan  v.  Thornhill  (1870)  11  WalL 
66.  20  L.  Ed.  60;  Conro  y.  Crane 
(1876)  04  U.  S.  441.  24  L.  Ed.  146: 
Hall  V.  Allen  (1870)  12  Wall.  462.  20 
L.  Ed.  458;  Colt  v.  Robinson  (1873) 
IB  WaU.  274,  22  L.  Ed.  152;  Mead  v. 
Thompson  (1872)  15  WaU.  635,  21  L. 
Bd.  242;  Marahal!  v.  Knox  (1872)  16 
WaU,  551,  21  L.  Ed.  481;  Hill  v. 
Thompson  (1876)  94  U.  S.  322,  24  L. 
Ed.  103;  Nimick  v.  Coleman  (1877) 
95  U.  S.  266,  24  L.  Ed.  447;  Cleveland 
Ins.  Co.  V.  Globe  Ins.  Co,  (1878)  98 
U.  S.  366.  25  L.  Ed.  201;  Graham  v. 
Boston.  H.  &  B.  R.  Co.  (1886)  118 
V.  S.  161,  6  Sup.  Ct  1009.  30  L.  Ed. 
196;  Kvle  v.  Hammond  (1912)  225  U. 
S.  692,  32  Sup.  Ct  406,  66  L.  Ed.  1260. 

An  appeal  to  the  United  States  su- 
preme court,  under  subdivision  "a"  of 
this  section  from  a  decree  of  a  circuit 
court  of  appeals,  opens  up  the  whole 
case  as  in  other  equity  cases,  and  the 
provision  of  the  general  orders  in 
bankruptcy  relating  to  findings  of  fact 
has  no  application.  Houghton  v.  Bur- 
den (1913)  228  U.  8.  161,  33  Sup.  Ct 
491,  67  L.  Ed.  780.  30  Am.  Bankr. 
Rep.   16. 

Under  the  provision  of  Qiis  sectioQ, 
an  appeal  may  be  taken  directly  to  the 
Bupreme  court  of  the  United  States 
from  the  United  States  district  court 
for  Porto  Rico.  Tefft  v.  Munauri 
(1911)  222  U.  8.  114,  32  Sup.  Ct  67, 
66  L.  Ed.  118,  27  Am.  Bankr.  Rep. 
338.  And  see  Munauri  v.  Fricker 
(1911)  222  U.  S.  121,  32  Snp.  Ct  70, 
66  L.  Ed.  121.  27  Am.  Bankr.  Rep. 
344. 

2.  —  Cases  involving  Jurlsdlcttoa 
of  court  below.— Under  the  provisions 
of  Judicial  Code,  j  238,  ante,  i  1216. 
the  circuit  courts  of  appeals  have  no 
jurisdiction  of  a  writ  of  error  from 
the  district  court,  when  the  jurisdic- 
tion of  that  court  ia  in  question  tor 
review,  the  appellate  jurisdiction  in 
such  caeea  being  in  the  supreme  court 
of  the  United  States.  In  re  Abbey 
Press  (1904)  134  Fed.  61,  67  C.  C.  A. 
161,  13  Am.  Bankr.  Rep.  11;  U.  S. 
T.  Sutton  (C.  C.  A.  1891)  47  Fed.  129; 
Davis  &  Rankin  Bldg.  Co.  v.  Barber 
a894)  60  Fed.  466.  9  C.  O.  A.  79; 
Cabot  T.  McMaster  (1895)  66  Fed.  S33, 
13  C.  G.  A.  39.  The  fact  that  the 
ruUng  of  the  district  court,  inTolving 
(U347) 
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a  question  of  jnriBdictioii,  has  be«a 
affirmed  by  the  circuit  court  of  appeals 
oa  a  petition  for  revision,  will  not  pre- 
dade  a  ntit  of  error  from  the  aupreme 
conrt  to  the  district  court  to  review  the 
final  decision  in  the  case.  Frederic  h. 
Grant  Shoe  Co.  v.  W.  M.  Laird  Co. 
(1900)  212  D.  8.  445,  29  Sup.  Ct.  332, 
S3  L.  Ed.  501,  21  Am.  Bankr.  Rep. 
484. 

The  question  whether  the  petition  in 
a  case  of  involuDtar;  bsnkruptc]'  al- 
leges an  act  of  bankruptcy  does  not  go 
to  the  jurisdiction  of  the  court  and 
therefore  the  decision  is  reviewable  by 
the  circuit  court  of  appeals  rslher  than 
by  the  supreme  court.  Exploration 
Mercantile  Co.  v.  PaciGc  Hardware  & 
Steel  Co.  (1010)  177  Fed.  82B,  101  C. 
C.  A.  30,  24  Am.  Baokr.  Bep.  216.  So 
also,  the  question  whether  a  corpora- 
tion against  which  a  petition  is  filed 
comes  within  one  of  the  classes  of  cor- 
porations made  amenable  to  the  bank- 
ruptcy law  is  a  question  upon  which  the 
Jurisdiction  may  depend,  but  it  is  an  is- 
sue which  the  district  court  has  juris- 
diction to  determine,  and  hence  en  ap- 
peal cannot  be  taken  direct  to  the 
wipreme  court.  Columbia  Ironworks  v. 
Xationul  Lrfld  Co.  fl004)  127  Fed,  09, 
62  C.  C.  A.  00,  64  L.  R.  A.  MB,  11  Am. 
Bankr.  Bep.  340.  Sioce  the  act  confers 
upon  courts  of  bankruptcy  juriadictjon 
to  determine  all  claims  of  bankrupts 
to  their  eicmptions,  the  decision  of 
such  a  court  that  it  has  authority  to 
adjudicate  tlie  validity  of  an  alleged 
equitable  lien  upon  property  which  it 
decides  to  be  assets  of  the  estate  in 
bankruptcy  and  not  exempt  property, 
does  not  create  a  question  of  jurisdic- 
tion vhich  will  sustain  a  direct  appeal 
to  the  supreme  court.  Lucius  v.  Caw- 
thon-Coleman  Co.  (1006)  19S  U.  8.  140, 
2r>  Sup.  Ct.  214,  49  L.  Ed.  426,  13  Am. 
Bankr.  Rep.  696.  It  has  also  been  ruled 
that  the  acts  of  cougreaa  do  not  au- 
thorize a  district  court  to  certify  ques- 
tions at  its  jurisdiction  to  the  supreme 
court  for  decision,  in  order  to  obtain 
the  instruction  of  that  court  tor  its 
guidance,  before  deriding  the  case;  and 
such  a  certificate,  made  before  the  final 
judgment  or  decree  in  the  case,  will  be 
dismissed.  Bardes  v.  Hawarden  Bank 
(ISWI  176  TJ,  a  S26,  20  Sup.  Ct.  196, 
44  L.  Ed.  262. 

3.  On  certiorarl^--A  decree  ren- 
dered by  the  circuit  court  of  appeals  in 
the  exercise  of  its  jurisdiction  to  "su- 
perintend and  revise  in  matter  of  law" 
the  proceedings  of  the  inferior  courts 
of  bankruptcy,  and  not  in  the  way  of 
allowing  or  rejecting  a  claim,  is  not 
the  proper  subject  for  an  appeal  to 
the  supreme  court,  but  it  may  be  re- 
newed by  that  court  on  writ  of  cer- 
tiorari. Holden  v.  Stratton  (1003)  101 
U.  8.  115,  24  Sup.  CL  45.  48  L.  Ed. 
lie,  10  Am.  Bankr.  Rep.  786;  Bryan 
V.  Bemheimer  (1901)  175  U.  B.  724.  21 
Sup.  Ct.  667,  44  li.  Ed.  338,  5  Am. 
Bankr.  Bep.  623;  Louisville  Trust  Co. 
(11348) 


V.  ComiDgor  (1002)  181  U.  8.  620, 
Sup.  Ct  203,  45  L.  Ed.  1031,  T  A 
Bankr.  Rep.  421;  Kyle  t.  Hammi 
(C.  C.  A.  1911)  102  Fed.  650. 

4.  ^—  Writ  of  irror  t«  inpn 
court  of  atata.— Where  the  only  c 
troversy  in  a  case  in  a  stat«  courl 
aa  to  the  effect  to  be  given  to  nn  or 
of  a  district  court  of  the  United  Sti 
sitting  in  bankruptcy,  for  the  sale 
mortgaged  property  free  from  lieu 
writ  of  error  will  lie  from  the  fedi 
supreme  court  to  review  a  deciuon 
nying  the  right  claimed  by  one  of 
parties.  Factors'  &  Traders'  Ins. 
V.  Murphy  (1884)  111  U.  S.  73S 
Sup.  Ct.  870,  28  L.  Ed.  582;  New 
leans,  8.  F.  &  L.  R.  Co.  v. 'Delani 
(1885)  114  U.  S.  501,  5  Sup.  CL  1( 
20  L  Ed.  244.  So  when  a  state  ct 
decides  against  the  claim  of  a  trui 
in  bankruptcy  to  certain  property 
the  bankrupt,  the  decision  is  agai 
a  right  or  title  claimed  under  a  stal 
of  the  United  States,  within  the  me 
ing  of  the  judiciary  act.  and  the  ju 
ment  of  the  court  of  last  resort  of 
state  is  subject  to  review  by  the  U 
ed  States  supreme  court.  Williami 
Heard  (1891)  140  U.  S.  529.  11  £ 
CL  885.  35  L,  Ed.  550.  Where 
issue  is  as  to  the  validity  of  a  tre 
fer  by  a  trustee  in  bankruptcy, 
whether  the  suit  Is  barred  by  the  1 
itation  of  the  bankruptcy  act,  the 
preme  court  has  jurisdiction  on  i 
of  error  to  tbe  highest  court  of 
state.  Traer  v.  Clews  (18851  115 
S.  628.  6  Sup.  Ct  155,  29  L.  Ed.  ■ 

Where  tbe  question  actually  dec; 
by  the  state  court  was  whether 
bankrupt  bad  title  to  certain  prope 
and  not  whether  tbe  title  would  i 
to  tbe  trustee  in  Imokraptcy  by  opi 
tion  of  the  bankruptcy  law,  this  is 
such  a  decision  as  can  be  reviewed 
error.  Scott  v.  Kelly  (1874)  22  W 
57,  22  L.  Ed.  729. 

The  United  States  supreme  court 
no  }urisdiction  to  review  the  dedi 
of  a  state  court  dismissing  a  bill  brot 
by  creditors  against  a  bankrupt  to 
aside  his  discharge,  and  to  which 
defendant  demurred  on  the  ground 
stalenees;  for  if  the  state  court  m 
any  decision  on  the  bankruptcy  ad 
must  have  sustained,  not  denied, 
privilege  claimed  by  the  bankri 
Calcote  V.  Stanton  (1856)  18  How.  '. 
16  L.  Ed.  348. 

5.  —  RuIm  govarning  appsal.— ' 
limitation  of  thirty  days  alter  the  ji 
ment  or  decree  prescribed  by  geni 
order  No.  36  (post,  g  9614),  for  tal 
an  appeal  to  the  supreme  court  of 
United  States,  relates  only  to  appi 
taken  expressly  under  the  bankrui 
act,  and  not  to  an  appeal  from  a  d 
sion  rendered  on  a  formal  appeal  tl 
the  district  court  in  a  controversy  s 
ing  in  a  Imnkraptcy  proceeding.  Ho 
V.  Head  &  Dowst  Co.  (1011)  101  I 
811,  112  C.  C.  A.  325,  27  Am.  Bat 
Bep.  484.    But  tbe  fact  that  an  api 
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illowed  from  a  drcalt  • 

Is  in  K  baokruptcy  cau, 

Mte    of    B    justice    of    the    BQpieme 

rt,  cannot  operate  ai  an  adjudication 

t  tbe  appeal  was  taken  in  due  time. 

iboy  V.  First  Nat  Bank  (19061  203 

a  141,  27  Sup.  Ct  00,  51  L.  Ed. 

'he  requirement  of  general  order  No. 
that  the  court  from  which  the  ap- 
1  lies  shall,  at  or  before  the  time 
entering  its  judgment  or  decree, 
ie  and  Gle  a  finding  of  tbAfacta,  and 
conclusioQB  of  law  thereon,  stated 
s  rat  el;,  does  not  require  a  circuit 
rt  of  sppeals,  of  its  own  motion,  to 
ertain  and  determine  in  advance  of 
decision,  whether  a  question  is  rais- 
OQ  which  a  party  is  entitled  to  the 
iwance  of  an  appeal  to  the  supreme 
rt,  but  Buch  right,  if  claimed,  should 
oilled  to  tbe  court's  attention  In 
ance  of  its  decision,  by  a  request  for 
lings  in  the  event  of  an  adverse  rul- 
on  the  question  claimed  to  be  ap- 
labie.     Knapp   v.   Milwaukee   Trust 

(1908)  162  Fed.  675,  88  C.  C.  A. 
',  20  Am.  Bankr.  Rep.  371;  Crucible 
el  Co.  V.  Holt  (1009)  174  Fed.  127, 
a  O.  A,  101,  23  Am.  Bankr.  Rep. 
!.  Where  tbe  parties  to  an  appeal 
m  an  order  disallowing  a  claim  as 
ured  against  a  bankrupt's  estate  did 

give  notice  at  the  areumeut  that 
tber  appeal  to  the  supreme  court 
aid  be  taken,  the  court  of  appeals 
iild  not  make  separate  findings  of 
t  and  conclusions  of  law  within 
neral  Bankr.  Order  No.  36  (post,  i 
A),  but  would  decide  the  case  as 
lugh  it  was  a  court  of  final  jurisdic- 
a.  Lumpkin  v.  Foley  (C.  C.  A. 
L3)  204  Fed.  372,  affirming  decree 
re  Walden  Bros.  Clothing  Co.  (D. 
1912)  199  Fed.  318.  Thig  require- 
nt  as  to  findings  does  not  apply 
ere  the  appeal  is  from  a  "controver- 
ariaing  in  bankruptcy  proceedings," 
distinguished  from  a  proceeding  in  tbe 
ikruptcy  case  proper,  since,  in  such 
■  I   the 


,  the  I 


:   of   I 


is  not  governed  by 
ikruptcy  statute  but  by  the  act  cre- 
Dg  the  circuit  courts  of  appeals. 
app  T.  Milwaukee  Trust  Co.  (1910) 
8  U.  S.  545,  90  Sup.  Ct.  412.  Nor 
BS  this  requirement  of  findings  on 
»eal  apply  to  appeals  from  decisions 

adverse  claims  to  property.     Baker 
•-   Mach.    Co.    V.   BaUey    (1913)    209 
id.  844,    126   C.   C.    A.   568. 
When  a  party  appeals  from  a  decision 

the  circuit  court  of  appeals  to  the 
preme  court  of  the  United  States, 
e  allowance  of  the  appeal  Is  to  re- 
te  back  to  the  time  when  the  original 
iplication  was  made  for  an  appeal  to 
e  jndge  ot  the  circuit  court,  and  en- 
In  a  party  to  a  atay  of  proceedings, 
lamhill  v.  Bank  of  Louisiana  (C.  C. 
W)  5  N.  B.  R.  377,  Fed.  Cas,  No. 
:,9S1. 


bankruptcy  ia  in  the  oatare  of  a  pro- 
ceeding in  equity,  and  orders  and  de- 
crees made  therein  cannot  ordinarily 
be  reviewed  by  writ  ol  error.  Lockman 
V.  Lang  (1903)  128  Fed.  279,  62  C.  C. 
A.  550,  11  Am.  Bankr.  Rep.  697. 

Where  an  alleged  bankrupt  in  in- 
voluntary proceedings  againat  him  de- 
mands as  ot  right  and  receives  a  trial 
by  jury,  the  judgment  of  the  court  of 
bankruptcyi  entered  on  the  verdict  and 
making  tbe  adjudication  of  bankmptcy, 
may  be  reviewed  by  the  circuit  court  of 
appeals  on  writ  of  error,  and  this  is 
the  exclusive  method  of  obtaining  such 
review.  Frederick  L.  Grant  Shoe  Co. 
».  W.  M,  Laird  Co.  (1906)  203  U.  S.  502, 
27  Sup.  Ct.  161.  61  L.  Ed.  292.  17  Am. 
Bankr.  Rep.  1;  Elliott  v.  Toeppoer 
(1902)  187  U.  S.  327,  23  Sup.  Ct.  133, 
47  L.  Ed.  2(X>,  9  Am.  Baakr.  Rep.  50; 
Knickerbocker  Ins.  Co.  v.  Comstock 
(1872)  16  WaU.  258,  21  L.  Ed.  493; 
Bower  t.  Holiworth  (1005)  138  Fed. 
28,  70  C.  C.  A,  306,  16  Am.  Bankr.  Rep. 
22;  In  re  Neasmith  (1906)  147  Fed. 
160,  n  C.  C.  A.  402,  17  Am.  Bankr. 
Rep,  128;  Lennox  v.  Alle[i-t«De  Co. 
(1908)  167  Fed.  114,  92  O.  C.  A.  566, 
21  Am.  Bankr.  Rep.  648;  Duncan  v. 
Landia  (1001)  106  Fed.  839,  46  C.  C.  A. 
606,  6  Am.  Bankr.  Rep.  649. 

An  order  of  the  district  conrt  in  bank- 
ruptcy adjudging  a  defendant  in  con- 
tempt for  disobeying  a  previous  order 
whereby  lie  was  required  to  surrender 
certain  property  to  the  trustee  in  bsok- 
niptcy,  and  imposing  a  fine  payable  to 
the  United  States  ai  a  punishment,  and 
not  as  compensation  to  the  trustee  for 
damages,  is  in  effect  a  criminal  judg- 
ment, although  made  as  a  part  of  the 
proceeding  in  bankruptcy,  and  is  there- 
fore reviewable  by  a  writ  of  error,  and 
not  by  a  petition  for  revision.  Brown 
V.  Detroit  Trust  Co.  (1912)  193  Fed. 
022,  113  C.  C.  A.  490.  So  also  of  a 
suit  brought  by  a  trustee  in  bankruptcy 
against  a  third  person  to  enjoin  him 
from  interfering  with  the  alleged  poB- 
spssioQ  by  the  trustee  of  property 
claimed  by  both  parties.  Stelling  v. 
G.  W.  Jones  Lumber  Co.  (1902)  116 
Fed.  281,  53  C.  C.  A.  81,  8  Am.  Bankr. 
Rep.  621.  And  so  of  a  suit  by  tbe 
trustee  to  recover  property  alleged  to 
have  been  transferred  in  fraud  of  cred- 
itors. Delta  Nat.  Bank  v.  Essterbrook 
(1904)  133  Fed.  521.  67  C.  C.  A.  236, 
13  Am.  Bankr.  Rep.  336. 

7.  Appelate  lurlsdretlon  of  ciroult 
court  of  appeals.— The  appellate  juris- 
diction of  the  circuit  court  of  appeals, 


ifined  in  this 


evok- 


ited  by  the 
section  25a  (post,  i  9609).  of  three 
kinds  of  appealable  orders,  as  the  lat- 
ter are  "proceedings  in  bankruptcy," 
as  distinguished  from  "controversies 
arising  in  bankruptcy  proceedings," 
within  the  meaning  of  this  section. 
Dodge  V.  Norlin  (1904)  133  Fed.  363, 
66  C.  O.  A.  425.  13  Am.  Bankr.  Rep. 
17G;    In  re  Mueller   (1905)   136  Fed. 
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711.  68  C.  C.  A.  349,  14  Am.  Bankr. 
Rep.  266.  CONTRA,  Ogden  v.  Gilt 
Edge  CoDBol.  Min«a  Co.  (C.  C.  A.  1915) 
225  Fed.  723. 

Tbe  circuit  court  of  appeals  has  juris- 
diction to  review  on  appeal  a  decisioii 
of  the  court  of  bBulcrupt:;  aa  an  np- 
pUcatJOQ  to  trauafer  the  bankruptcy 
proceeding  from  one  district  to  another. 
Kyle  Lumber  Co.  v.  Buah  (1905)  133 
Fed.  688,  66  C.  C.  A.  B92,  13  Am. 
Bankr.  Kep.  036. 

An  order  denjios  to  a  stranger  the 
right  to  intervene  in  a  bankroptc'y  pro- 
ceeding, not  beiug  a  final  decision  upon 
the  merits  of  his  case,  is  not  appeala- 
ble. In  re  Columbia  Real  Estate  Co. 
(1902)  112  Fed.  643,  60  0.  C.  A.  406, 
7  Am.  Bankr.  Rep.  441.  But  a  volun- 
tary  interventioD  in  bankruptcy  pro- 
ceedings to  assert  a  claim  to  property 
in  possession  of  the  trustee  is  review- 
able by  appeal  to  the  drcuit  court  of 
appeals.  Houghton  v.  Burden  (1913) 
33  Sup.  Ct  491,  228  U.  S.  161,  57  L.  Ed. 
780.  afBrming  decree  In  re  Caofield 
(1912)  193  Fed.  934,  113  0.  C.  A.  662. 
And  where,  in  bankruptcy  proceedings 
in  controversy  between  mortgagee  and 
vendor  of  machinery,  the  court  disinisB- 
ed  the  vendor's  interremng  petition, 
appeal  held  tbe  proper  remedy,  and  a 
writ  of  error  will  be  diamissei  Tri- 
umph Electric  Co.  v.  Patterson  (C.  C. 
A.  1914)  211  Fed.  244,  affirming  decree 
In  re  W.  O.  Cr^g  Mfg.  Co,  (D.  C. 
1912)  201  Fed.  648.  Appearance  ol 
mortgagees  on  notice  of  petition  of 
mortgagor's  trastees  in  bankrupt:?, 
and  their  assertion  of  conSicting  rights, 
held  egnivalent  to  an  affirmative  later- 
ventlon  in  connection  with  the  trustees' 
petition  so  as  to  constitute  a  controrer- 
sy  over  which  the  circuit  court  of  ap- 
peals bad  Jurisdiction,  with  the  same 
appellate  jurisdiction  which  it  possess-  ' 
es  under  Judicial  Code,  f  128.  Robert 
Moody  &  Sons  v.  Century  Sav.  Bank 
(1915)  36  Sup.  Ot  111. 

An  order  enjoining  tbe  ptosecndon  of 
an  action  of  replevin,  brought  in  a 
state  court  against  a  trustee  in  bank- 
ruptcy by  a  third  person  claiming  gooda 
in  his  poR session,  and  referring  the 
claim  of  such  party  to  a  referee  in 
bankruptcy  to  ascertain  and  report  tbe 
facts,  is  not  a  final  de;!i8ion  nor  appeal- 
able. In  re  Russell  (1900)  101  Fed. 
248,  41  C.  C.  A.  323,  3  Am.  Bankr. 
Hep.  058.  And  so  of  an  interlocutory 
order  entered  by  a  court  of  bankruptcy, 
reversing  a  ruling  of  the  referee,  made 
during  the  examination  ot  tbe  bankrupt, 
refusing  to  require  him  to  produce  bis 
books.  Goodman  v.  Brenner  (1901) 
109  Fed.  481,  48  C.  C.  A.  516,  6  Am. 
Bankr.  Rep.  470. 

Au  order  in  a  Bo-called  omnibus  pro- 
ceeding in  bankruptcy,  directing  the 
distribution  of  the  proceeds  of  sale  of 
certain  securities,  is  a  final  order,  and 
■o  ia  a  final  decree,  within  Act  Feb. 
13,  1911,  which  abolishes  the  clerk's 
anpervision  fee  where  a  final  order  or 
decree  is  sought  to  be  reviewed  by  tbe 
{11S50) 


circuit  court  of  appeals.  In  re  B 
Mfg.  Co.  (C.  C.  A.  1914)  215  Fed.  ( 

Order  sustaining  referee's  dismii 
of  rule  to  compel  trustees  to  con 
laud  to  highest  bidder  held  not  reTl< 
able  by  appeal.  Untereiner  v.  Cam 
(C.  C.  A.  1916)  228  Fed.  890. 

An  interlocutory  order  grantiDS 
injunction,  made  by  a  district  coarl 
bankruptcy,  is  reviewable  on  apF 
wbere  the  nature  of  the  cause  or  p 
ceeding  Is  such  that  the  final  dec 
therein  would  be  reviewable  by  e.pp 
under  tbe  provisions  of  the  act: 
it  is  not  appenlHlile  where  the  final 
cree  or  order  would  be  one  in  a  "p 
ceeding  in  bankruptcy,"  reviewable  o 
on  petition  to  "revise  in  matter  of  1b' 
O'DeU  v.  Bojdeo  (1906)  150  Fed.  7 
80  C.  C.  A.  397,  17  Am.  Bankr.  B 
751. 

A  decree  in  a  suit  by  a  hankrui 
trustee  to  set  aside  an  instrumeot 
form  a  deed  from  tbe  bankrupt  ci 
veying  certain  deacribed  real  estate  \ 
reviewable  by  appeal  and  not  by  k 
of  error.  Carey  v.  Donohue  (19] 
209  Fed.  328,  126  C.   C.  A.  254. 

Where  an  order  setting  aside  a  ch 
tel  mortgage  of  a  bankrupt's  ass 
resulted  from  cousideratiou  of  tbe  i 
puted  facts  and  depended  on  findii 
made  thereon,  it  was  reviewable  o: 
by  appeal,  and  Dot  by  petition  to  revi 
T.  B.  Wells  k  Co.  V.  Sharp  (C.  C. 
1913)  208  Fed.  399. 

Order  of  bankruptcy  court  affirm! 
order  and  findings  of  referee  that  dt 
of  trust  had  been  paid  held  reviews 
only  by  appeal  and  not  by  petition 
superintend  and  revise.  Rison  v.  P. 
ham  (1915)  219  Fed.  176,  134  O. 
A.  550. 

8.  Revisory  JurlsdlotlDn  of  «ln 
OOHii  or  appeal).— Tbe  revisory  jui 
diction  of  the  circuit  court  of  appe 
eitends  only  to  ordeta  made  in  I 
bankruptcy  proceedings  proper,  t 
does  not  embrace  proceedings  id  p 
nary  suits  by  the  trustee  against  th 
parties  which  might  have  been  ma 
tained  in  a  state  court.  In  re  Rui 
(1902)  116  Fed.  270.  53  C.  Q  A.  6 
8  Am.  Bankr.  Rep.  618;  In  re  Jac< 
(1900)  9»  Fed.  539,  39  C.  C.  A.  6 
3  Am.  Bankr.  Rep.  671,  Compare 
re  Boneateel  (C,  C.  1870)  3  N,  B, 
617,  Fed.  Cas.  No.  1,627.  Where 
court  of  bankruptcy  has  erroneously  : 
tained  jurisdiction  to  adjudicate  t 
rights  of  an  adverse  claimant,  ita  jn< 
ment  may  be  reviewed  hv  a  petition 
revise.  Shea  v.  Levris  (1913)  206  F 
877,  124  a  C.  A.  587. 

A  petition  lies  under  this  claoBe 
this  section  to  review  an  order  requ 
ing  the  bankrupt  to  surrender  to  1 
trustee  money  or  property  alleged 
be  in  bis  possession  and  to  belong 
hia  eatate  in  bankruptcy.  In  re  Oi 
boyes  (D.  C.  1915)  228  Fed.  674; 
re  Shidlovsky  (1915)  224  Fed.  450,  I 
a  C.  A,  654;  In  re  Purvive  (1899) 
Fed.  192,  37  C.  O.  A.  446,  2  Am.  Ban! 
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p,  787.  Or  an  order  adjudging  him 
contempt  for  disobeying  an  order  re- 
ring  him  to  pe7  over  mouej  to  his 
Btee.     Kirsner  v.  Taliaferro   (C.   C. 

1912)  202  Fed.  61:  In  re  Cole 
>07)  163  Fed.  180.  90  C.  C.  A.  60, 
L.  K.  A.  (N.  S.)  255,  20  Am.  Bankr. 
p.  761.  Or  an  order  requiring  liim 
indorse  a  liquor  license  so  that  it 
y  be  transferred  to  the  troBtee. 
iher  T.  Cushman  (1900)  103  Fed. 
>.  43  C.  C.  A.  381,  51  L.  R.  A.  292, 
km.  Bankr.  Kep.  646.  Or  an  order 
lulling  the  surrender  of  property  by 
:  bankrupt's  voluntary  assignee  foi 
ditors,  or  by  his  alienee.  Lazarus, 
chel  &  I^saras  t.  Harding  (1916) 
I  Fed.  50.  138  C.  C.  A.  414;  In  re 
pkins  <C.  C.  A.  1016)  22S  Fed.  378; 

re   Abraham    (1899)    93   Fed.   767, 

C.  C.  A.  592,  2  Am.  Bankr.  Rep. 
i:  Davia  v.  Bohle  (1809)  92  Fed. 
>,  34  C.  C.  A.  372,  1  Am.  Bankr. 
p.  412;  In  re  Gutwillig  (1899)  92 
d.  337,  34  C.  C.  A.  377,  1  Am.  Bankr. 
p.  38a  Or  an  order  denying  a  trus- 
t's petibou  to  recover  dividends  paid 

claimants.    Involving    questions    of 
t  only.     Nelson  v.  Heckscher  -(1914) 
}  Fed.  682,  135  C.  C.  A.  354. 
rhe  decision  o(  a  court  of  bankruptcy 

a  petition  claiming  ownership  of 
ids  in  the  hands  of  a  trustee  in  bank- 
ptcy  may  be  reviewed  on  petition 
lere  the  (acts  are  not  in  dispute.     In 

Petronio  (C.  C.  A.  1914)  220  Fed. 
B;  Hutchinson  v.  Le  Roy  (1902)  113 
d.  202,  51  G.  C.  A,  159,  8  Am.  Bankr. 
p.  20. 

niiere  a  mortgagee  in  poasession  of 
sperty  of  the  bankrupt  surrenders  it 

the  trustee,  reserving  the  right  to 
sert  his  Ueu  agaiDSt  the  proceeds  of 

sale,  the  proceeds  are  held  by  the 
urt  as  assets  of  the  bankrupt  estate, 
d  in  dealing  with  the  fund  it  sets  bb 
court  of  bankruptcy,   and  Its   action 

the  claim  of  the  mortgagee  is  sub- 
^  to  review  on  petition.  In  re  Ad- 
[0  Screen  Door  Co.  (1903)  123  Fed, 
9,  59  C.  C.  A.  248,  10  Am.  Bankr. 
•p.  359.  And  see  In  re  Flatland 
012)  196  Fed.  310,  116  0.  C.  A.  130, 

Am.  Bankr.  Rep.  476.  This  is  also 
e  proper  method  of  reviewing  a 
dsion  as  to  the  effect  of  the  nd- 
dication  in  bankruptcy  apon  a  jadg- 
mt  lien  acquired  within  four  months 
ior  thereto.  In  re  Bicharda  (1899) 
I    Fed.     935,     37     C.     C.     A.     634, 

Am.  Bankr.  Rep.  145;  Moore  v. 
reen  (1906)  145  Fed.  472,  76  C.  C. 
.  242,  16  Am.  Bankr.  Rep.  648.  An 
der  made  in  a  bankruptcy  proceeding. 
Hying  a  lien  claimed  by  a  creditor,  ie 
■viewaWe  by  petttion  to  revise.  J,  M. 
adford  Grocery  Co.  v.  Powell  (C.  C. 
.  1915)  228  Fed.  1. 
Any  order  made  by  the  bankmptey 
mrt  in  the  exercise  of  its  summary 
iHadiction  may  be  reviewed  on  petition 
'  revise.  In  re  Goldstein  (C.  C.  A, 
>14)  216  Fed.  887;  In  re  Casey  (C. 
■  1S73)  F«<L  Caa.  No.  2,493;    Harat 
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V.  Tett  (0.  a  1874)  Fed.  Cas.  No.  6,- 
939. 

A  petition  lies  to  revise  in  matter  of 
law  an  order  appointing  a  referee  in 
bankruptcy.  Ei  parte  Steele  (D.  C. 
1908)  162  Fed.  694,  20  Am.  Bankr. 
Rep.  675.  Or  an  order  removing  or  re- 
fusing to  remove  a  trustee  in  bankrupt- 
cy from  bis  office.  In  re  Briges  M^-I) 
61  Fed.  408,  9  0.  C.  A.  585.  Or  an 
order  refusing  to  a  bankrupt  the  right 
to  amend  bis  schedule  in  order  to  sup- 
ply an  accidental  omiaaion  and  claim 
hiB  exemptions.  Goodman  v.  Curtis 
(1909)  174  Fed.  644.  98  C.  0.  A.  398. 
23  Am.  Bankr.  Rep.  604.  Or  an  order 
made  on  petition  of  a  creditor  direct- 
ing the  sale  of  property  which  bad  pre- 
viously been  set  apart  to  the  bankrupt 
as  a  homestead.  Ingram  v.  Wilson 
(1903)  125  Fed.  613,  60  C.  0.  A.  618, 
11  Am.  Bankr.  Rep.  192.  Or  a  dedsion 
upon  an  application  to  confirm  a  sale 
of  the  bankrupt's  estate.  Pindel  v. 
HolgHte  (1915)  221  Fed.  342,  137  C.  C. 
A.  158;  In  re  York  (C.  C.  1870)  Fed. 
Cas.  No.  18.139.  CONTRA.  In  re 
Chotlner  (1914)  218  Fed.  813.  134  C. 
C.  A.  601.  Or  an  order  direcUug  the 
dUtribtition  of  the  proceeds  of  a  sale  of 
real  estate  made  by  a  trustee  in  bank- 
ruptcy, la  re  Groetdnger  &  Sons 
n!M)3)  127  Fed.  124,  62  C.  C.  A.  124. 
11  Am.  Bankr.  Rep.  467.  Or  an  order 
made  on  appeal  from  an  order  of  the 
referee  regarding  the  disposition  of  a 
balance  in  the  trustee's  hands.  In  re 
John  W.  Farley  &  Co.  (C.  C.  A.  1915) 
227  Fed.  378.  Or  a  decision  of  the 
court  of  bankruptcy  upon  an  applica- 
tion for  the  confirmation  of  a  composi- 
tion. In  re  South  Boston  Iron  Co.  (C. 
C.  1876)  Fed,  Cas.  No.  13.183.  Or  an 
order  directing  that  a  set-off  of  mutnal 
debts  be  allowed.  Tnison  v.  National 
Bonk  of  RoUa  (C.  C.  1880)  3  Fed.  391, 

Where  a  proceeding  in  bankruptcy  is 
dismissed  for  want  of  jurisdiction,  tbe 
trustee,  having  duly  excepted,  is  en- 
titled to  have  the  order  of  dismissat 
reviewed,  for  error  in  matters  of  law, 
on  an  original  petition  in  the  circuit 
court  of  appeals.  In  re  New  England 
Breeders'  Club  (1909)  169  Fed.  586,  95 
C.  C.  A.  84,  22  Am.  Bankr.  Rep.  124, 
And  see  In  re  Seebold  (1901)  105  Fed. 
910,  45  C.  C.  A.  117.  6  Am.  Bankr. 
Rep.  358. 

An  order  of  the  bankruptcy  court  re- 
fusing leave  to  intervene  to  stockbold- 
ers  of  a  corporation,  defendant  !□  in- 
voluntary bankruptcy  proceedings,  held 
reviewable  by  circuit  conrt  of  appeals 
on  petition  to  revise.  Og<leD  v.  Gilt 
Edge  Consol.  Mines  Co.  (C.  C.  A.  1916) 
225  Fed.  723. 

Tbe  circuit  court  of  appeals  will  not 
ordinarily  review  ■  mere  incidental 
question  of  practice  in  the  district  court. 
In  re  Robinson  (C.  C.  1868)  Fed.  Cas. 
No.  11.939.  This  provision  of  this  sec- 
tion does  not  require  the  circuit  court 
of  appeals  to  revise  every  interlocutory 
order  in  «  bankruptcy  proceediug,  but 
(11351) 
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odI;  Biich  decrees  aa  have  a  certain  de- 
gree of  deGDiteoeee  and  fiDalit;.  In  re 
Chotiner  (lfll4)  218  Fed.  813,  134  C. 
C.  A.  501.  diBmissuig  petition  to  re- 
new (D.  C.  1914)  2ie  Fed.  918. 

The  jurisdiction  of  the  circuit  court 
of  appeals  to  review  the  proceediDgB  of 
the  district  courts  in  bankruptcy,  under 
thiB  provisioQ  of  the  statute,  is  uot  Uin- 
ited  by  any  meaenre  of  the  amount  in  ■ 
controversy  or  the  value  of  the  prop- 
erty involved.  Id  re  Clark  (C.  C, 
1ST2)  Fed.  Cas.  No.  2.802;  In  re 
Rouse,  Baiard  &  Co.  (1899)  81  Fed. 
96.  33  C.  C.  A.  856,  1  Am.  Bankr.  Rep. 
234. 

Proceedings  for  review  do  not  operate 
to  transfer  to  the  appellate  court  the 
entire  bankruptcy  proceeding,  to  be 
continued  there  as  in  a  court  of  first 
instance.  The  proceeding  is  not  a  re- 
moval of  the  case  to  the  appellate  court, 
and  the  statute  confers  no  power  to 
execute  the  decrees  of  the  district 
court,  or  to  aseunie  primary  eierciae  o( 
the  jurisdiction  conferred  on  the  latter 
as  a  court  of  hankraptcy.  In  re  Bin- 
inger  (C.  C.  1870)  Fed.  Cas.  No.  l,4ia 

8'/i. Canttraetlon    of     rulM    o1 

COHrt^Under  rule  38  of  the  Circnit 
Court  of  Appeals  for  the  Second  Circuit 
(net  forth  ante,  vol.  2,  p.  1363)  which 
provides  that  petitions  to  review  orders 
in  bankruptcy  under  the  provision  of 
Bubd.  b  of  this  section  Bnnkr.  Act  "must 
be  filed  and  served  within  10  days  after 
the  entry  of  the  order  sought  to  be  re- 
viewed, and  a  transcript  of  the  record 
*  •  •  filed  and  the  cause  docketed 
within  30  days  thereafter,  but  the  judge 
of  the  bankruptcy  court  may  for  good 
cause  shown  enlarge  the  time,  •  •  • 
the  order  of  enlargement  to  be  made 
end  filed  with  the  clerk  of  this  court 
before  the  times  hereby  Umited  for  filing 
the  petition  and  record,  respectively," 
BtipuJations  by  the  parties  cannot  take 
the  place  of  the  discretionnry  order  of 
enlargement  b;  the  bankruptcy  court, 
made  and  Sled  within  the  time  required 
by  the  rule,  nor,  except  under  unusual 
ciroumataaces,  will  a  nunc  pro  tunc  or- 
der of  said  court,  made  after  the  time 
limited  haa  expired,  he  effective.  In  re 
Brown  {1909)  174  Fed.  339.  08  C.  0. 
A.  211;  In  rs  light  (1909)  174  Fed. 
341,  98  C.  C.  A.  213.  Under  soch  rule 
petition  to  review  not  served  and  filed 
until  11  days  after  entry  of  the  order, 
win  be  diamissed.  In  re  Tanenhaus 
(1914)  211  Fed.  871.  128  O.  C.  A.  469. 
L'nder  such  rule  where  the  District 
Judge  on  October  30th  fixed  the  al- 
lowance to  the  trustee's  attorney,  and 
on  December  3d  s  creditor  obtained  an 
order  to  show  cause  why  the  allowance 
should  not  be  reduced,  which  the  Dis- 
trict Judge  denied,  a  petition  to  revise 
subsequently  filed  was  too  late,  as  it 
should  have  been  taken  within  10  daya 
after  the  original  order  was  entered, 
and  could  not  be  extended  bf  a  motion 
to  resettle.    la  re  John  U.  linck  CofUt. 
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Co.    (1916)    225   Fed.   48S,   140   C 
A.  la 

Circuit  Court  of  Appeals  Rule 
subd.  2  (set  forth  ante,  voL  2,  pp.  13 
1352)  relating  to  petitions  to  eaii 
intend  and  revise  and  providlDg  t 
petitioner  shall  cause  a  certified  ti 
script  of  the  record  and  proceedtnge 
the  bankruptcy  court  of  the  matter 
be  reviewed  to  be  filed  in  the  clei 
office  of  the  Circuit  Court  of  Appt 
within  30  daya  from  the  date  trf 
filing  of  such  petition,  contemplates 
certification  of  the  record  and  p 
ceedings  by  the  clerk  of  the  bankrnp 
court,  and  not  a  transcript  certified 
the  referee.  Cook  Inlet  Coal  Fit 
Co.  V.  CaldweU  (1906)  147  Fed.  i 
78  0.  C.  A.  17. 

Under  rule  39  of  the  Circitit  Go<. 
of  Appeals  (set  forth  ante,  vol.  2, 
1354)  which  provides  that  the  respo 
to  a  petition  to  re^se,  under  subd.  t 
this  section  shall  be  filed  at  least 
days  before  the  dsy  set  for  the  he 
ing,  the  failure  of  the  defendant  to 
nj  allegations  of  fact  in  such  petit 
will  he  taken  as  an  admiasioD  that  tl 
are  true.  In  re  Frank  (1910)  IS:!  1^ 
794,  106  0.  C.  A.  226. 

9.  Appellate  and  revltory  Jeritdlcl 
contraatsd^^everal  ol  the  cirt 
courts  of  appeals  have  held  that 
two  grants  of  appellate  jurisdiction 
those  courts  contained  in  the  bankru 
cy  act— that  which  gives  them  authoi 
to  review  by  appeal  a  controversy,  i 
thst  which  gives  them  authority  to  s 
erintend  and  revise  in  matter  of  1 
the  proceedings  of  the  several  infei 
courts  ol  bankruptcy— are  not  exclue 
of  each  other,  but  are  concurrent 
cumulative  grants,  the  former  allow 
a  review  of  both  questions  of  law  i 
qnestions  of  fact,  and  the  latter  be 
restricted  to  the  review  of  matters 
law  only,  and  that  consequently  tui 
grieved  party  often  has,  and  may  ex 
cise,  a  choice  of  remedy  as  betwi 
these  two  methods  of  bringing  his  c 
tention  before  the  appellate  court. 
re  McKenrie  (1005)  142  Fed.  383, 
C.  C.  A.  483.  15  Am.  Bankr.  Rep.  6 
In  re  Lee  (1910)  1S2  Fed.  679.  ! 
C.  C.  A.  117,  25  Am.  Bankr.  Rep.  4 
In  re  Holmes  <190S)  142  Fed.  391, 
C.  C.  A.  491,  16  Am.  Bankr.  Bep.  6 
Dodge  T.  Norlln  (1904)  133  Fed.  3 
66  C.  G.  A.  425,  13  Am.  Bankr.  B 
176. 

The  circuit  court  of  appeals  shoi 
not  decline  to  take  jurisdiction  of 
petition  for  revision,  notwitbstandi 
the  fact  that  the  controversy  is  ( 
which  onght  to  have  been  brought 
by  appeal,  where  no  objectioa  to  1 
method  of  seeking  a  review  la  presei 
ed  by  the  parties,  and  where  only  qui 
tions  of  law  are  presented  for  its  c< 
sideraUou.  In  re  Endlar  (1911)  1 
Fed.  763,  113  0.  0.  A.  48.  And  t 
Samson  v.  Blake  (C.  C.  1873)  6  N. 
a  401,  Fed.  Cas.  No.  12,284. 
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.  part;  who  haa  made  r  mistake  in 
sealing  from  an  order  wbich  is  not 
leslable  ma;  be  permitted,  in  Uea  of 

appeal,  to  file  a  petition  for  revi- 
1.  Id  re  Abraham  (1899)  93  Fed. 
',  SS  a  G.  A.  092,  2  Am.  Baulir. 
p.  266. 

Thtie  a  party  baa  duly  taken  an  ap- 
I  from  an  order  in  bankruptcy, 
ch  ia  not  appealable,  tbe  appellate 
rt  need  not  dismiss  tbe  appeal  and 

the  pajt;  to  tbe  neeesaily  of  com- 
icini  anew  witb  a  petition  for  revi- 
j,  but  may  simply  treat  tbe  appeal 
f  it  were  a  petition  for  revision,  and 
ceed  to  detlde  the  controversy,  pro- 
^  tbat  questions  o(  fact  are  not  in- 
red.     Cheaapealce  Shoe  Co.  v.  Seld- 

(1903)  122  Fed.  503,  58  C.  C.  A. 
,  10  Am.  Bankr.  Rep.  433;  Oaudette 
Jraham  (1908)  164  Fed.  311,  90  C. 
A.  243;  la  re  Williams'  Estate 
07)  156  Fed.  934,  84  C.  C.  A.  434, 
Am.  Bankr.  Hep.  389;  In  re  Abra- 
1  (1899)  93  Fed.  767,  35  C.  C.  A. 
,  2  Am.  Bankr.  Rep.  266.  But  this 
rae  cannot  be  taken  where  the  quea- 
is  presented  for  review  ali  involve 
tprs  of  fact.     In  re  Whitener  (1900) 

Fed.  ISO.  44  G.  C.  A.  434.  S  Am. 
ikr.    Hep.    198.      A   writ    of    error 
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ninal  law  side  of  i 
tcy  may  be  treated  as  a  petition  to 
ise,  and  especially  In  contempt  cas- 
where  a  liberal  practice  should  be 
pted.  Freed  t.  Central  Trust  Co. 
lUinois    (C.   G.   A,   1914)   215   Fed. 

he  circuit  court  of  appeals,  having 
li  an  appeal  and  a  petition  before  it, 
r  dismiss  tbe  one  which  it  deems 
roper  and  retain  and  adjudicate  up- 
tbe  other,  or  may  retain  both  pro- 
lings  and  bear  both  and  grant  re- 

upon  either  or  both,  according  to 
view  of  the  justice  and  necessity  of 

case.  In  re  Worcester  Count; 
00)  102  Fed.  808.  42  C.  C.  A.  637, 
im.  Bankr.  Bep.  490;  Fisher  t, 
ibman  (1900)  103  Fed.  800,  43  C.  a 
381,  Bl  L.  R.  A.  292,  4  Am.  Bankr. 
1.  646;  Nauman  Co.  v.  Bradabaw 
12)  183  Fed.  350,  113  C.  C.  A.  274, 
Am.  Bankr.  Rep.  565;  Hendricks  v. 
bster  (1908)  159  Fed.  927,  87  C. 
A  107,  20  Am.  Bankr.  Rep.  112; 
ivelle  V.  Washington  Trust  Co.  (C. 
A  1915)  226  Fed.  400. 
a  numerous  cases  it  has  been  held 
t  the  right  of  sppeal  and  the  right 
review  on  petition  to  revise  are  mu- 
lly  exclusive;  tbat  an  appealable 
gment  cannot  be  brought  up  on  peti- 
1,  and  a  question  properly  subject  to 
reviewed  on  petition  cannot  be  made 

■ubject  of  an  appeal;  tbat  on  sp- 
1  erroneously  brought  cannot  be 
>rd  and  determined  aa  if  it  were  a 
ition,  and  vice  versa;  and  conae- 
^ntly,  that  a  party  who  has  mistaken 

remedy  mnst  be  dismissed  and  put 
the  institution  of  a  new  proceeding 


in  the  proper  form.  In  re  Mueller 
(1905)  136  Fed.  711,  68  C.  C.  A.  349, 

14  Am.  Bankr.  Rep.  256;  Brady  v. 
Bernard  (1909)  170  Fed.  573,  85  C.  O, 
A.  656,  22  Am.  Bankr.  Rep.  342;  Dick- 
BS  T.  Barnes  (1905)  140  Fed.  849,  72 
O.  C.  A.  261,  6  L.  R  A.   (N.  S.)  654, 

15  Am.  Bsnkr.  Rep.  566;  In  re  Kuffler 
(1903)  127  Fed.  125,  61  C.  C.  A.  259, 
11  Am.  Bankr.  Rep.  469;  First  Nat. 
Bask  T.  State  Nat  Bank  (1904)  131 
Fed.  430,  65  C.  C.  A.  414,  12  Am. 
Bankr.  Rep.  440;  In  re  Friend  (190S) 
134  Fed.  778,  67  C.  C.  A.  500,  13  Am. 
Bankr.  Rep.  595;  Salsburg  v.  Black- 
ford (1913)  204  Fed.  438,  122  C.  0.  A. 
624,  29  Am.  Bankr.  Bep.  320;  In  re 
Martin  (1912)  201  Fed.  31,  119  O.  C. 
A.  363,  29  Am.  Bankr.  Rep.  935;  Eira- 
ner  v.  Taliaferro  (1912)  202  Fed.  51, 
120  C.  C.  A.  305,  29  Am.  Bankr.  Rep. 
832;  Courtney  v.  Shea  (1814)  225  Fed. 
358,  140  C.  C.  A.  382;  BothweU  v.  Fiti- 
gerald  (1915)  218  Fed.  408,  135  C.  C. 
A.  212. 

The  revisory  proceeding  authorized 
b;  this  aection  is  not  intended  as  a  sab- 
Btitute  for  an  appeal  in  cases  where  an 
appeal  would  lie  under  Bankruptcy  Act, 
i  25a.  Matter  of  Loving  (1912)  224  U. 
8.  183,  32  Sup.  Ct.  446,  56  Ia  Ed.  725. 

10.  Controversies  and  proceedings  in 
bankruptay  distinguished.— The  term 
"proceed inga  in  bankruptcy"  includes 
all  gucsttona  arialng  in  the  administra- 
tion of  the  bankrupt's  estate,  such  as 
the  appointment  of  receivers  and  trus- 
tees, orders  requiring  the  bankrupt  to 
surrender  property  of  the  estate  In 
bankruptcy,  orders  requiring  tbe  bank- 
rupt'a  voluntary  asaignee  to  surrender 
property  of  the  estate,  orders  giving 
priority  to  the  claim  of  a  creditor,  or- 
ders directing  a  set-off  of  mutual  debts, 
and  orders  confirming  a  composition. 
Morehouse  v.  Pacific  Hardware  &  Steel 
Co.  (C-  C.  A.  1910)  177  Fed.  337,  24 
Am.  Bankr.  Rep.  178. 

ProceedinKB  in  bankruptcy  are  con- 
fined to  questioDB  arising  between  the 
bankrupt  and  his  creditors,  and  are  tbe 
subject  of  administrative  orders  and 
judgments  of  the  district  court,  from 
tbe  petition  for  adjudication  to  the  dia- 
charge,  including  intermediate  adminis- 
trative steps,  and  such  controversies  as 
arise  between  the  parties  to  the  bank- 
ruptcy proceedings  as  are  involved  in 
the  allowing  of  claims  and  filing  their 
prioritiea,  sales,  allowances,  and  oth- 
er matters  which  are  disposed  of  sum- 
marily. Thompson  y.  Mauiy  (1909) 
174  Fed.  611,  98  C.  C.  A.  457,  23  Am. 
Bankr.  Rep.  489. 

The  "controversies"  spoken  of  in  the 
act  are  distinct  and  aepnrable  issues, 
raised  between  intervening  parties,  In- 
volving substantial  rights,  and  such  as 


might  6 


uity,  and  of  which  tbe  i 
appeals  would  have  had  jurisdiction 
those  controversies  bad  ariaen  in  t 
federal  courts  in  other  cases  outside 
bankruptcy  proceedings.  Burleigh 
(11353) 
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ForemBn  (1908)  126  Fed.  217, 60  C.  a 
A.  109,  11  Am.  Bankr.  Rep.  74;  Dodge 
V.  Norlin  (1904)  133  Fed.  363.  66  C. 
G.  A.  425,  13  Am.  Baokr.  Bep.  176. 
They  are  those  ibdepcDdent  or  plenar; 
■uits  which  coDceru  the  bankrupt's  es- 
tate, and  arise  by  interventioQ  or  other- 
wiae  between  the  trustees  repregeDting 
the  bankrupt's  estate  and  claimant h 
representing  some  right  or  inCereat  ad- 
verse to  the  bankrupt  or  his  general 
creditors.  Barnes  y.  Pampel  (1012) 
192  Fed.  525.  113  G.  C.  A.  81,  27  Am. 
Uankr.  Eep.  ia2. 

"Proceedings  in  bankruptcy,"  as  used 
in  sections  23-25,  held  to  cover  ques- 
tions between  the  alleged  bankrupt  or 
the  receiver  or  trustee  on  the  one  hand 
and  the  general  creditors,  arising  ia  the 
settlement  of  the  estate,  while  "coa- 
troversiea  at  law  and  in  equity  ariaing 
in  the  course  of  bankruptcy  proceed- 
ings" invoive  qnestionB  between  the  re- 
ceiver or  trustee  and  adverse  claimants 
concerning  property,  to  be  litigated  in 
salts.  In  re  Jlreyer  Printing  Co.  (G. 
C.  A.  1914)  216  Fed.  878. 

A  dispute  between  the  asugnor  of  k 
bankrupt's  accounts  and  his  trustee  in 
bankruptcy  over  proceeds  of  aasigned 
accounts  collected  by  the  trustee  on  a 
petition  filed  in  bankruptcy  proceedings 
is  a  controversy  arising  in  bankruptcy. 
Greey  v.  Dockendorff  (1913)  34  S.  Ct 
166,  231  U.  S.  513.  58  L.  F^.  339,  af- 
firming decree  In  re  3chwab-Kepner 
Co.  (1913)  203  Fed.  476,  121  C.  C.  A. 
597. 

A  question  raised  by  the  claimant  of 
property  adverse  to  a  trustee  in  bank- 
ruptcy, whether  the  bankruptcy  court 
had  jurisdiction  to  determine  that  claim 
is  a  question  of  a  bankruptcy  proceed- 
ing, reviewable  by  petition  to  revise, 
under  subdivi^on  "b"  of  tbis  section. 
Gibbons  v.  Qoldsmitb  (191S)  222  Fed. 
826,  138  G.  G.  A.  252. 

An  order  of  the  court  of  bankruptcy 
requiring  the  bankrupt  to  asaigo  and 
turn  over  to  his  trustee  certain  life  in- 
surance policies  as  assets  of  the  estate 
is  a  "proceeding  in  bankruptcy"  and 
reviewable  by  petition  tor  revision.  In 
re  Mertens  (UKKi)  142  Fed.  445.  73  C. 
C.  A.  561,  15  Am.  Bankr.  Eep.  701. 
And  80  is  an  order  requiring  the  mem- 
bers of  a  bankrupt  partnership  to 
schedule  and  surrender  their  individual 
property.  Dickas  v.  Barnes  (1905)  140 
Fed.  840,  72  0.  C.  A.  261,  5  L.  R  A. 
(N,  S.)  654,  15  Am.  Rankr.  Rep.  556. 
And  an  order,  mode  in  the  exercise  of 
the  summary  jurisdiction,  directing  the 
turning  over  of  money  or  property  by 
any  third  person  to  a  trustee  in  bank- 
ruptcy. Courtney  v.  Shea  (1915)  225 
Fed.  358.  140  C.  G.  A.  382;  In  re  Rose 
Shoe  Mfg.  Co.  (1900)  168  Fed.  39,  21 
Am.  Bankr.  Rep.  725;  O'DeU  v.  Boy- 
den  (1906)  150  Fed.  731,  60  C.  C.  A. 
397,  17  Am.  Bankr.  Rep.  751.  Such 
an  order  is  a  proceeding  in  bojikruptcy 
when  it  requires  the  surrender  of  prop- 
erty by  one  to  whom  the  bankrupt  bad 
(11354) 


previously  made  b  general  aasignm 
for  the  benefit  of  his  creditors.  In 
Farrell  (1910)  176  Fed.  505,  100  G. 
A.  63,  23  Am.  Bankr.  Rep.  826;  Id 
Abraham  (1899)  93  Fed.  767,  35  C. 
A.  592,  2  Am.  Bankr.  Rep.  260.  O: 
receiver  of  «  state  court  similarly 
possession  of  assets  of  the  estata. 
re  Hecox  (1908)  194  Fed.  823,  21  A 
Bankr.  Rep.  314.  And  an  order 
quiring  a  creditor  of  the  liankrapt 
return  projierty  which  was  mistake 
surrendered  to  him  by  a  receiver 
bankruptcy  Is  a  proceeding  in  bm 
ruptcy.  In  re  Strobel  (C.  C.  A.  19< 
100  Fed.  916,  20  Am.  Bankr.  Rep. 
And  so  is  an  order  requiring  81 
creditor  to  pay  to  the  trustee 
amount  of  an  unlawful  preference, 
re  First  Nat.  Bank  (1907)  155  F 
100,  84  C.  C.  A.  16,  IS  Am.  Ban 
Rep.  766.  And  an  order  relating  to  ' 
sale  of  property  of  the  estate  in  bai 
ruptcy.  Schuler  v.  Hasainger  (19] 
177  Fed.  119,  100  C.  C.  A.  630;  l"i 
Nat  Bank  *.  CUcago  rntle  &  Trust  • 
(1905)  198  U.  S.  280,  25  Sup.  Ct  6 
49  L.  Ed.  1061.  14  Am.  Bankr.  R 
102;  In  re  McMahon  (C.  C.  A.  19( 
147  Fed.  6S4,  17  Am.  Bankr.  Rep.  6 
But  a  controversy  between  a  trus 
and  a  claimant  of  property  who  si 
rendered  the  same  for  sale  ia  revi* 
able  by  appeal,  and  not  by  petition 
revise.  Scandinavian -American  Bi 
V.  Sabin  (C.  C.  A.  1915)  227  Fed.  6 

A  decision  of  the  court  of  bankrup 
concerning  the  validity  of  a  mortgi 
on  hia  property  made  by  the  bankr 
ia  a  proceeding  in  bankruptcy.  M 
gan  V.  First  Nat  Bank  (1906)  146  F 
466,  76  C.  a  A.  236,  16  Am.  Ban 
Rep.  639;  Ritchie  County  Bank 
McFarland  (1910)  183  Fed.  716,  : 
C.  C.  A.  153,  24  Am.  Bankr.  Rep.  8 
And  so  of  an  order  determining 
right  to  participate  in  the  proceeds 
admittedly  valid  securities.  Snow 
Dalton  (1913)  203  Fed.  843,  29  i 
Bankr.  Rep.  240.  And  so  is  an  on 
allowing  or  rejecting  the  claim  ol 
creditor  offered  for  proof  in  the  ba: 
ruptcy  proceedings.  Tefft  t.  Uuns 
(1911)  222  U.  S.  114,  32  Sup.  CL 
56  L.  Ed.  118.  And  where  petitio: 
filed  a  claim  against  a  bankrupt,  t 
also  claimed  a  lien  on  property  h 
by  the  trustee,  the  issue  of  petitionc 
right  to  a  lien  was  a  coutroversy  ai 
ing  in  the  bankruptcy  proceedings, 
viewable  by  petition  to  superintend  i 
revise,  and  not  by  appeal.  Hutt 
Sash  &.  Door  Co.  v.  Stitt  (1914)  : 
Fed.  1,  133  C.  a.  A,  641.  A  cl< 
against  a  bankrupt  and  an  appUcat 
for  the  establishment  of  a  mechani 
lien'beld  a  bankruptcy  proceeding,  i 
not  a  controversy  arising  in  a  bai 
ruptcy  proceeding;  and  hence  an  on 
denying  the  applicatioD  was  reviewa 
by  appeal,  and  not  by  petition  to  revi 
In  re  Streator  Uetal  Stamping  < 
(1913)  205  Fed.  280.  123  O.  C.  A-  4 

A  decision  on  objections  by  crediti 
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rendered  b;  the  truB- 
:  IB  a  proceeding  in  baDkroptcr,  and 

t  a  "coDtToversy."  In  re  Moore 
i09)  1116  Fed.  680,  92  C.  C.  A.  285, 
Am.  Bankr.  Rep.  651.  And  bo  ib  an 
ler  dismiaaing  a  petition  for  the  lev- 
itioQ  ot  the  bankrupt's  discharge. 
Mnpaon  t.  Mauzy  (1909)  174  Fed. 
L,  »8  G.  a  A.  4Q7,  2S  Am.  Bankr. 
p.  489. 

L  separate  and  independent  litiga- 
a,  whether  instituted  by  petition  in 
:  bankruptcy  court  in  the  nature  ot 
3ill  ia  equity   or  by  interrentioa   or 

a  plenary  Buit  at  law,  couceming 
iperty  alleged  to  belong  to  the  estate 
bankruptcy,  and  maintained  between 
!  trustee  in  bankruptcy,  as  repre- 
itiag  tlte  estate,  and  an  sdverse 
imaut  rep  resenting  some  right  or 
erest   adverBC    to    the    bankrupt    or 

general  creditors,  is  a  "controverey 
sing  in  bankruptcy  proceeding  b." 
wit  y.  Berlin  Machine  Works  (1904) 
t  D.  6.  296,  24  Sup.  Ct.  6!)0,  48  I^ 
.  986,  11  Am.  Bankr.  Rep.  709; 
der  V.   Arts    (1909)   213   U.   8.   223, 

Sop.  Ct.  436,  53  L.  Ed.  772,  22  Am. 
nkr.  Rep.  1;  TeSt  v.  Munsuri  (IDll) 
I  V.  8.  114,  32  Sup.  Ct.  67,  56  L.  Ed. 
i.  27  Am.  Bankr.  Rep.  338;  Barnes 
Pampel  (1912)   192  Fed.  525.  113  0. 

A.  81,  27  Am.  Bankr.  Rep.  192; 
roahow  t.  Ott  (1905)  134  Fed.  740, 

C.  C.  A.  644,  14  Am.  Bankr.  Hep. 
;    Hinda    t.   Moore   (190o)   134   Fed. 

1.  67  C.  C.  A.  149,  14  Am.  Bnnkr. 
p.  1;  Mound  Miues  Co.  v.  Hawthorn 
>09)   173  Fed.  882,  97  C.  C.  A.  394, 

Am.  Bankr.  Rep.  242;  Loeser  t. 
rings  Deposit  Bank  &  Trust  Co. 
»8)   163  Fed.  212,  89  C.  C.  A.  642, 

Am.  Bankr.  Rep.  845;  Knapp  t. 
Iwaukee  Trust  Co.  (1908)  162  Fed. 
;,  89  O.  C.  A.  467,  20  Am.  Bankr. 
p.  671;     Security   Warehouaiug   Co. 

Hand    (1906)    143  Fed.   32,  74  C. 

A  186,  16  Am.  Bankr.  Rep.  49; 
>dge  V.  Ndrlin   (1904)   133  Fed,  363. 

C.  C.  A.  425,  13  Am.  Bankr.  Kep. 
B;  John  Deere  Plow  Co.  v.  Mc- 
iTid  (1906)  187  Fed.  802,  70  G  C.  A- 

2,  14  Am.  Bankr.  Rep.  653;  In  re 
rat  Nat.  Bank   (1906)    135   Fed.   62, 

C.  0.  A.  536.  14  Am.  Bankr.  Rep. 
0;  Walter  Scott  &  Co.  t.  Wilson 
902)  115  Fed.  284,  53  C.  O.  A.  76, 
Am.  Bankr.  Rep.  349;  Warren  t. 
mtb  Nat.  Bank  (C.  O.  1871)  Fed. 
LB.  No.  17.201. 

Wherever  a  third  person  claims  the 
operty  held  by  the  trustee  in  bank- 
ptcy,  he  Insdtutea  a  controreray  in  a 
lakmptey  proceeding  In  which  the 
diment  is  appealable.  Gibbons  v. 
3ldBmith    (1916)    222   Fed.   826,    138 

G.  A.  252.  A  proceeding  by  an  ad- 
rie  claimant  to   recover  property  in 

'tej  arising  in  a  bankruptcy  proceed- 
g,"  and  the  decree  therein  is  ap- 
lalahle  at  any  time  within  six  mouth  a. 
I  n  Gold  <G.  a  A.  1013)  210  Fed. 


410.  A  controveray  in  bankruptcy,  ap- 
pealable under  Judicial  Code,  |  128, 
ante,  f  1120,  to  the  circuit  court  of 
appeals,  and  thence  to  the  federal  au- 
pteme  court,  was  not  initiated  by  an 
attempted  intervention  in  a  summary 
proceeding  in  a  court  of  ancillary  ju- 
risdiction to  restore  certain  property 
of  bankrupts  in  tlie  custody  of  chose 
having  no  right  to  it,  to  the  bankruptcy 
court  where  the  interveners  claim  un- 
der aasignmenta  mode  after  the  filing 
of  the  petition  in  bankruptcy.  Lazarus, 
Uichel  St.  Lazarus  v.  Prentice  (1914)  34 

B.  Gt  861,  234  U.  S.  263,  58  L.  Ed. 
1306,  dismiasing  appeal  Musica  v.  Pren- 
tice (1914)  211  Fed.  326,  127  G.  O.  A. 
676. 

Where  a  trustee  institated  proceed- 
ings to  set  aside  certain  conveyances  of 
real  estate  alleged  to  have  been  made 
in  fraud  of  the  bankmpt's  creditors, 
and  alao  to  vacate  the  lien  of  a  mort- 
gage thereon  aa  againat  tlie  mortgagee, 
who  waa  not  a  party  to  the  bankruptcy 
proceedings  and  not  a  creditor  of  the 
estate,  but  a  stranger  thereto,  assert- 
ing rights  paramount  to  and  independ- 
ent of  those  of  the  estate,  the  pro- 
ceeding waa  held  to  be  a  "controversy," 
as  distinguished  from  a  "proceeding 
in  bankruptcy."  Barnes  v.  Pampel 
(1912)  192  Fed.  625,  113  C.  C.  A.  81, 
27  Am.  Bankr.  Rep.  192.  And  see  Mc- 
Cartj  V.  Coffin  (G.  G.  A.  1907)  160 
I'ed.  307,  18  Am.  Bankr.  Rep.  148. 
And  so  of  a  petition  by  a  trustee  to 
have  certain  adverse  claims  and  bens 
on  property  belonging  to  the  estate 
declared  void,  and  for  a  sale  of  the 
property  free  and  clear  of  the  same. 
Thomas  v.  Woods  (1909)  173  Fed. 
585,  97  C.  C.  A.  535,  23  Am.  Bankr. 
Rep.  132.  And  of  a  decision  that  a 
chattel  mortgage  on  the  property  of  the 
bankrupt  is  voidable  by  the  trustee,  and 
that  the  mortgagee  has  no  lien  and  no 
preference  in  payment  out  of  its  pro- 
ceeds. Dodge  V.  Norlin  (1004)  133 
Fed.  363,  66  C.  O.  A.  426,  13  Am. 
Bankr.  Rep.  176.  So,  where  proceed- 
ings are  instituted  by  the  trustee  to 
compel  the  payment  to  him  of  the  pro- 
ceeds of  a  sale  of  the  bankrupt's  as- 
sets, this  is  a  controversy  arising  in 
bankruptcy  proceedings.  Mason  v. 
Wolkowich    (1906)    150    Fed.    899,    80 

C.  C.  A.  435,  10  L.  H,  A.  (N.  S.)  765, 
17  Am.  Bankr.  Hep.  709.  And  the  same 
is  true  of  a  proceeding  on  a  petition 
filed  by  an  adverse  claimant  to  recover 
property  from  a  trustee  in  bankruptcy. 
Smith  V.  Means  (1906)  148  Fed.  89,  78 
C,  G.  A.  10,  17  Am.  Bankr.  Rep.  433: 
Liddon  &  Bro.  v.  Smith  (190,'))  135 
Fed.  43.  67  C.  C.  A.  517,  14  Am.  Bankr. 
Rep.  2(H.  So  also  is  a  dispute  between 
a  receiver  in  bankruptcy  end  an  out- 
side person  as  to  whether  a  contract 
was  msde  between  them  tor  the  sale 
and  purchase  of  property  of  the  es- 
tate, brought  before  the  bankruptcy 
oourt   foe   determination.      In    re    J. 
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JungmADD,  Idc.  (1911)  186  Fed.  302, 
108  C.  a  A.  380,  26  Am.  Baokr.  Bep. 
401.  And  an  order  of  the  court  at 
bankruptcy  requiring  the  bankrupt'^ 
attorney  to  sccouot  for  a  payment  re- 
ceived in  contemplation  of  bankruptcy. 
In  re  Raphael  (C.  C.  A.  1911)  182  Fed. 
874.  Petition  of  a  baokrupt'i  landlord 
to  be  paid  rent  in  arrear  out  of  the 
proceedi  of  property  seized,  in  which 
the  trustee  claimed  a  auperior  title  to 
the  chattels,  held  not  a  proceeding  in 
bankruptcy,  reviewable  by  petition  to 
review,  but  a  controversy  eriaing  in  the 
course  of  bankruptcy  proceedings,  re- 
viewable by  appeal.  In  re  Breyer 
Printing  Co.  (0.  O.  A.  1914)  216  Fed. 
878;    In  re  Orr,  Id.  883. 

An  order  dissolving  a  temporary  in- 
junction restraining  proceedings  in  the 
state  court  against  the  bankrupt  is  a 
controversy  arising  under  baatcmptcy 
proceedings,  reviewable  on  appeal,  and 
not  by  a  petition  tor  revision,  under 
section  24b.  Botbwell  v.  Fitzgerald 
(1915)   219  Fed.  408,  136  a  C.  A.  212. 

And  an  order  to  show  cause  why  peti- 
tionets  should  not  be  punished  for  con- 
tempt for  violating  an  Injunction  of  the 
court  ot  bankruptcy  in  a  collateral  mat- 
ter ia  a  controversy  and  not  a  pro- 
ceeding in  bankruptty.  Morehouse  v. 
Pacific  Hardware  &  Steel  Co.  (1910) 
177  Fed.  337.  100  a  0.  A.  847.  24 
Am.  Bankr.  Rep.  VtS. 

Where  a  claim  to  personal  property 
sold  by  the  claimant  to  tbe  bankrupt 
under  a  conditional  sale  was  denied, 
because  not  filed  within  a  year  after 
the  adjudication  in  bankruptcy,  and 
also  because  the  state  law  regulating 
such  aalea  had  not  been  complied  with, 
the  deciaion  of  the  district  court  may 
be  reviewed  on  appeal.  Nauman  Co.  v, 
Bradaliaw  (C.  C.  A.  1912)  193  Fed. 
3B0,  27  Am,  Bankr.  Hep.  565. 

An  action  on  the  bond  of  a  trustee 
in  bankruptcy  ia  a  plenary  action,  and 
the  judgment  therein  is  oot  reviewable 
by  petition  to  revise,  U.  S.  v.  Buggies 
(1915)  221  Fed.  256,  137  C.  C.  A.  109. 

II.  Rsviawing  disorstlonary  aotlon  of 
district  courts— The  power  given  cir- 
cuit courts  of  appeals  to  superintend 
and  revise  in  matter  of  law  the  proceed- 
ings of  inferior  courts  of  bankruptcy, 
does  not  authorize  the  revising  court 
to  exercise  the  discretion  vested  tn  the 
courts  of  bankruptcy,  nor  ia  ordinary 
cases  to  revise  the  ezerdse  of  such 
discretion.  In  re  3.  B.  Judkina  Co. 
(1013)  206  Fed.  892.  124  C.  C.  A.  205; 
Blackstone  v.  Everybody's  Store  (C.  0. 
A.  1913)  207  Fed.  752,  30  Am.  Bankr. 
Rep.  497.  Thus,  rejection  ot  charges 
agalnat  a  receiver  in  bankruptcy  for 
expenses  incurred  under  receiver's  or- 
ders or  eontraets  for  the  preservation 
or  care  of  the  bankrupt's  estate  ia  with- 
in   the    discretion    of    the    bankruptcy 
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be  reviewed  on  appeal.    O'Brien  t.  £11/ 
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(C.  C.  A.  1912)  195  Fed.  64,  28  J 
Bankr.  Rep,  247. 

The  circuit  court  of  appeals  vriU  i 
attempt  to  control  the  discretion  of  i 
district  court  in  the  matter  of  appoL 
lug  and  removing  referees.  Birch 
Steele  (1908)  165  Fed.  677,  91  G. 
A.  41B,  21  Am.  Bankr.  Rep.  539.  t 
in  the  approval  by  the  district  co 
of  the  trustee  in  bankruptcy  selec 
by  the  creditors.  In  re  Merritt  Co 
Co.  (1914)  210  Fed.  656,  135  C.  C. 
323. 

The  bankruptcy  act  provides  t 
suits  pending  against  a  bankrupt  "a 
be  stayed"  for  a  period  of  twe 
months  or  until  the  question  of  his  t 
charge  is  determined.  This  invests 
bankruptcy  court  with  authority,  I 
does  not  impose  upon  it  an  invaria 
duty;  and  the  granting  or  refusing 
an  order  staying  a  pending  suit  restB 
the  discretion  of  the  district  court,  I 
its  action  will  not  be  interfered  w 
by  tbe  appellate  court  unless  it  is  pi 
that  such  discretion  has  been  a  bus 
In  re  Lesser  (1900)  99  Fed.  913. 
C.  C.  A.  177.  3  Am.  Bankr.  Rep.  T 
New  River  Coal  Land  Co.  t.  Ruff: 
Bros.  (1908)  166  Fed.  881,  91  C. 
A.  559,  20  Am.  Bankr.  Rep.  100; 
re  Guanacevi  Tunnel  Co.  (C.  C. 
1912)  201  Fed.  316.  29  Am.  Ban 
Rep.  229.  The  determination  of 
district  judge  as  to  whether  admii 
tration  of  mortgaged  stock  of  merch: 
dise  should  be  left  to  the  state  coi 
which  had  taken  Jurisdiction,  or 
brought  into  bankruptcy,  will  not 
reviewed  unless  his  discretion  is  de 
ly  abused.  Bank  of  Dillon  v.  Mur<: 
son  (1914)  213  Fed.  147,  129  O.  G. 
409. 

In  tbe  examination  of  third  persi 
as  witnesses  in  bankruptcy,proceedu 
snd  the  scrutiDy  of  their  books  and  . 
pers.  the  court  of  bankruptcy  sho 
Bee  to  it  that  the  examination  Is  c< 
fined  to  the  legitimate  objects  of  si 
an  investigation,  that  is,  tbe  discov 
ot  assets  of  the  bankrupt  or  of  groui 
of  opposition  to  bis  discharge.  But 
this  matter  it  is  invested  with  a  w 
discretion,  and  a  manifest  abuse 
such  discretion  must  be  shown  bef 
the  appellate  court  will  Interfere. 
re  Morgan  (1S99)  98  Fed.  414.  39 
C.  A.  118.  3  Am.  Bankr.  Rep.  253. 

Tbe  same  rule  has  been  applied 
review  of  the  action  of  the  court 
bankruptcy  in  refusing  -to  permit 
ameadment  of  a  petition  in  InvoluntJ 
bankruptcy  for  the  purpose  of  insert 
additional  alleged  acts  of  bankrupt 
Pittsburgh  Laundry  Supply  Co.  v.  1 
pprial  Laundry  Co.  (1907)  154  F 
662.  83  0.  G.  A.  486,  18  Am.  Ban 
Rep.  756;  Sabin  v.  Blake -^Ulc Fall  i 
(1915)  223  Fed.  501,  139  G.  C.  A. 
And  to  tbe  action  of  the  court  of  bai 
ruptcy  in  denying  to  a  creditor  i 
right  to  amend  his  apenfications  in  > 
position  to  the  bankrupt's  applicst 
for  discharge.  In  re  Garley  (I9( 
117  Fed.  130,  65  a  0.  A.  146,  8  A 
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Jtr.  Rep.  720.  And  to  the  dismiBaal 
I  petitioD  in  mTOlimtar;  bankruptcf 

want  of  proeecutioD.  In  re  Levi 
El&uber  (1905)  142  Fed.  962,  74 
2.  A.  132,  15  Am.  B«Dhr.  Rep.  294. 
I  to  the  refasal  ot  the  iudge  to 
ction  BQ  arrangemeDt  between  the 
krupt  and  cectain   of  his   creditors 

peraoDB  who  have  received  prefer- 
al  traasfers.  MuUord  v.  Fourth 
;et  Nat.  Bank  (1907)  157  Fed.  897, 
C.  C.  A.  225,  19  Am.  Bankr.  Rep. 
.  And  the  refusal  to  allow  a  com- 
siOD  to  a  broker  nho  had  uegotiat- 
1  Bsle  of  property  of  the  bankrupt 
d  V.   South   Side   Trust  Co.    (1910) 

Fed.  210,  102  C.  C.  A.  476,  24 
.  Bankr.  Rep.  S7S.  And  to  the  ac- 
I  of  the  district  conrt  in  fixing  the 
e,  terms,  and  conditions  of  a  sale 
:he  bankrupt's  property.  Schuler  t. 
isicger  (1910)  177  Fed.  119,  100  C. 
A.  539,  24  Am.  Bankr.  Rep.  184; 
re  Throckmorton  (1D12)  196  Fed. 
.,  110  C.  C.  A.  348,  28  Am.  Baukr. 
}.  4S7.     And  to  its  action  in  adopt- 

01  rejecting  the  verdict  of  a  jury 
ich  was  taken  as  advisory  only.  Oil 
n  Supplr  Co.  V.  Hall  (1904)  128 
1.  87G.  63  C.  C.  A.  343,  11  Am. 
akr.  Rep.  738. 
>n  a  petition  to  revise  an  order  mak- 

certain  allowances  to  a  bankrupt's 
elver  and  his  counsel,  the  record 
rely  showing  receipts  and  dlsburse- 
uts  and  that  nearly  half  the  assets 
re  used  for  expenses  of  administra- 
a.  held  insufficient  to  show  an  abuse 
the  trial  court's  discretion.  In  re 
Bh-Papworth  Grow-Sir  {1613)  210 
a.  24,  126  C.  C.  .A.  604. 
kctioD  of  the  referee  in  bankruptcy, 
proved  by  the  district  conrt  and  cir- 
t  court  of  appeals  in  subrogating 
latee  in  bankruptcy  to  the  liens  of 
Igmeat  creditors,  will  be  accepted  aa 
rrect  in  the  absence  of  proof  of 
me  of  discretion.  Fallows  v.  Conti- 
utal  &  Commercial  Trust  &  Savings 
nk  (1914)  35  S.  Ct  29,  236  U.  S. 
X  59  L.  Ed.  236,  affirming  decree  In 

Tengwall  Co.  (1912)  201  Fed.  82, 
9  C.  C.  A.  420. 

Nbtre  the  granting  of  a  discharge  to 
bankrupt  was  objected  to  on  the 
imd  that  he  bad  fraudolently  con- 
\ied  property,  and  there  was  rea- 
«bte  ground  for  the  action  of  the 
Irict  conrt  in  discrediting  his  testi- 
ny  given  in  explanation,  the  i 
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of  its  discretion  will  not  be  reviewed. 
Seigel  V.  Cartel  <1908)  164  Fed.  691, 
21  Am.  Baukr.  Rep.  140. 

A  mete  order  of  the  district  court, 
allowing  the  trustee  to  amend  his  spec- 
ificaiions  of  objection  to  discharge  of 
bankrupt,  has  not  the  finality  neces- 
sary for  review.  In  re  Pechin  (C.  O. 
A,  1915)  227  Fed.  853. 

12.  Jurisdiction  of  territorial  «u- 
pramt  courts.— Under  this  and  the  fol- 
lowing section,  the  supreme  courts  of 
the  territories  have  appellate  jurisdic- 
tion to  review  judgments  making  or  re- 
fusing an  adjudication  of  bankruptcy, 
judgments  granting  or  refusing  a  dia- 
charge,  and  Judgments  allowing  or  re- 
jecting B  debt  or  claim  of  $500  or  over. 
Id  re  McCasland  (1906)  16  Okl.  499, 
85  Pac.  1118.  An  appeal  does  not  lie 
from  a  judgment  allowing  or  rejecting 
a  debt  or  claim  of  less  than  five  hun- 
dred dollars.  Ex  parte  Stumpff  <1900) 
9  Okl.  639,  60  Pac.  96. 

The  supreme  courts  of  the  territories 
have  no  Jurisdiction  to  "superintend 
and  revise  in  matter  of  law  the  pro- 
ceedings of  the  several  inferior  courts 
of  bankruptcy,"  but  petitions  for  such 
revision  must  be  brought  in  the  proper 
circuit  court  of  appeals.  Ex  parte 
Stumpff  (1900)  »  Okl.  639.  60  Pac,  96; 
In  re  American  Copper  Co.  (1907)  11 
Arls,   36,   89  Pac.   516. 

The  summary  revisory  power  of  the 
circuit  court  of  appeals  for  the  eighth 
circuit  under  this  provision  of  the 
bankruptcy  act,  extended  to  questions  of 
Isw  arising  in  the  progress  of  bank- 
ruptcy proceedings  in  a  district  court 
of  the  territory  of  Oklahoma,  which 
was  assigned  to  the  eighth  circuit,  al- 
though jurisdiction  by  appeal  or  writ 
of  error  was  vested  ia  the  territorial 
supreme  court.  Plymouth  Cordage  Co. 
V,  Smith  (1904)  104  U.  S.  311,  24  Sup. 
Ct.  725.  48  L.  Ed.  092. 

The  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  has  no  revisory  jurisdic- 
tion over  the  proceedings  of  the  courts 
of  bankruptcy  in  the  Indian  Territory, 
the  court  of  appeals  tor  the  territory 
alone  having  appellate  juriadiction  over 
such  courts  since  its  creation  three 
years  before  the  enactment  of  the 
bankruptcy  law.  In  re  Blair  (1901) 
106  Fed.  662,  4B  C.  C.  A.  630.  5  Am. 
Bankr.  Rep.  703;  In  re  Crawford 
(1907)  152  Fed,  169.  81  0.  O.  A.  419, 
IS  Am.  Bankr.  Rep.  25a 


9609.   (Act  July  1, 1698,  c.  Ml,  §  25.)    Appeals  and  writs  of  error. 

Appeals  and  Writs  of  Error. — a  That  appeals,  as  in  equity  cases, 
ly  be  taken  in  bankruptcy  proceedings  from  the  courts  of  bank- 
ptcy  to  the  circuit  court  of  appeals  of  the  United  States,  and 
I  the  supreme  court  of  the  Territories,  in  the  following  cases, 
'  wit,  (i)  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
:tendant  a  bankrupt;  (2)  from  a  judgment  granting  or  denying  a 
ischarge;  and  {3)  from  a  judgment  allowing  or  rejecting  a  debt  or 
aim  of  five  hundred  dollars  or  over.  Such  appeal  shall  be  taken 
Ahin  ten  days  after  the  judgment  appealed  from  has  been  rendered, 
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and  may  be  heard  and  determined  by  the  appellate  court  In  term  oi 
cation,  as  the  case  may  be. 

b  From  any  filial  decision  of  a  court  of  appeals,  allowing  or  rej 
ing  a  claim  under  this  Act,  an  appeal  may  be  had  under  such  r 
md  within  such  time  as  may  be  prescribed  by  the  Supreme  Cour 
the  United  States,  in  the  following  cases  and  no  other : 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two  tl 
sand  dollars,  and  the  question  involved  is  one  which  might  t 
been  taken  on  appeal  or  writ  of  error  from  the  highest  court  i 
State  to  the  Supreme  Court  of  the  United  States ;  or 

2.  Where  some  Justice  of  the  Supreme  Court  of  the  United  St; 
shall  certify  that  in  his  opinion  the  determination  of  the  questior 
questions  involved  in  the  allowance  or  rejection  of  such  claim  is  esi 
tial  to  a  uniform  construction  of  this  Act  throughout  the  Un 
States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take 
peals  or  sue  out  writs  of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court  of 
United  States  from  other  courts  of  the  United  States,  and  the  fori 
court  may  exercise  jurisdiction  thereof  and  issue  writs  of  certio 
pursuant  to  the  provisions  of  the  United  States  laws  now  in  forc< 
such  as  may  be  hereafter  enacted.  (30  Stat.  553.) 
See  aoteB  to  precedinc  BectioD. 


.  Appekl  to  ttnttea  Statee  Bopreme  court. 

.  Appcais  to  circuit  court  ot  appeals. 

.  Adjudication  ot  bankruptCT. 

,  Decision  on  dlicharge  or  composl- 

.  Allowance  or  rejection  ot  claims. 

.  Time  for  dllng   petition   (or  revlalOQ. 

■  — -   From  order  allowing  or  rejecting 

.  — -   On  petition  tor  revision. 

,  Practice  on  appeal. 

.  Practice  onjieutlon  lor  revision. 

.  Assignment  o(  errors  and  bill  of  excep- 


!1.   DetermlnatloD  od  appeal. 

I.  Appeal  lo  Unltad  StatM  tapranis 
B0urt.^lliii1er  tbe  eipreai  proviaioaa  of 
this  aection.  an  appeal  lies  to  the  su- 
preme court  of  the  United  States  from 
m  order  allowing  or  rejectiog  a  ciaim 
ggainBt  the  estate  of  a  bankrupt,  where 
the  amount  involved  is  more  than 
f2,000.  LjmpkiD  y.  Foley  (1913)  204 
Fed.  372,  122  C.  C.  A.  542.  This  pro- 
riaion  ej eludes  aa  appeal  to  the  su- 
preme court  from  a  decision  of  a  cir- 
cuit court  of  appeals  allowing  or  re- 
iecting  a  claim  save  in  the  specified 
jasea.  Hutchinson  v.  Otia  (1902)  123 
Fed.  14,  56  C.  C.  A.  94.  10  Am.  Bankr. 
Rep.  2TS.  And  see  Wjnkoop,  Uallen- 
Irect,  Crawford  Oo.  y.  Gaines  (1913) 
227  U,  a.  4.  33  Sup.  Ct.  214,  57  L. 
Rd.  391,  29  Am.  Bankr.  Rep.  369. 
As  to  the  allowance  of  an  appeal  on 
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a  certificate  ot  a  justice  of  the  anpi 
court,  that  the  determination  of 
guestion  involved  is  essential  to  a 
form  eonstructioii  of  the  baukni 
act,  see  Coebo;  t.  First  Nat.  I 
(1906)  203  U.  8.  141,  27  Sup.  Ct. 
HI  L.  Ed.  128,  10  Am.  Bankr.  1 
773.  where  an  appeal  was  alio  we* 
the  certificate  of  a  Justice  of  the 
preme  court,  the  decision  in  the  c 
below  (In  re  Philip  Semmer  Qlaas 
[19061  136  Fed.  77,  67  C.  C.  A,  551 
Am.  Bankr.  Rep.  25)  turning  o 
question  of  the  right  of  set-off  in  a 
where  a  national  bank  waa  Indebte 
a  bankrupt  ou  a  deposit,  and  he 
indebted  to  the  bank  as  iodorser  i 
note,  which  liability,  bowever,  did 
become  absolute  until  after  the  f 
of  the  bankrupt's  petition.  But  the 
peal'in  this  case  was  dismissed  beci 
not  taken  in  time. 

An  appeal  involving  a  question  w 
would  have  austained  a  writ  of  e 
to  the  highest  court  of  a  state  ai 
where,  in  determining  the  validity 
lien  asserted  to  secure  a  claim  agi 
the  bankrupt's  estate,  a  const ru< 
of  the  statute  is  directly  involved, 
party  contending  for  an  interprets 
which  would  defeat  the  lien,  and 
other  for  a  constructioa  which  w 
auBtain  it  Coder  v.  Arts  (1909) 
U.  S.  223,  29  Sup.  Ct  438,  53  L. 
772,  22  Am.  Bankr.  Hep.  1.  A  de 
of  a  circuit  court  of  appeals  affln 
a  decree  of  a  district  court  dismis 
the  petition  of  a  trustee  in  bankru 
to  prevent  the  enforcement  of  a 
in  a  state  court  for  labor  and  mate: 
is  appealable  to  the  federal  anpt 
court.  Hobbs  V.  Head  &  Dowst 
(1»14)  34  &  Ct  2S8,  281  n.  & 
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'^  Ed.  440,  Bfflnalne  decrees  (1911) 

Fed.  409,  106  C.  C.  A.  519,  and 
LI)  18S  Fed.  1006,  107  O.  C.  A.  663. 

aesertiOD  of  ■  right  of  aet-off  in  a 
leeding  In  bankruptcy  prcBCnta  a 
n   of  federal  right  which  will  Bua- 

an  appeal  from  a  decuion  of  the 
uit  court  of  appeals,  rejecting  the 
n,  to  the  supreme  court.  Western 
&  Timber  Co.  ».  Brown  (1005)  196 
S.  602,  26  Sup.  Ct  339,  49  L.  Ed. 

13  Am.  Bankr.  Rep.  447.  But  tha 
■  denial  by  a  trustee  in  bankruptcr 
I  claim  presented  agaiast  the  estate 
a  creditor  it  not  the  assertion  by 
trustee  of  a  right  under  the  act  of 
^ess,  in  such  sense  as  to  give  him 

right  to  appeal  from  a  decision  of 
circuit  court  of  appeals  in  favor  of 

creditor.  Chapman  v.  Boweo 
n)  207  U.  8.  89,  28  Sup.  Ct.  32, 
L.  Ed.  116.  18  Am.  Bankr.  Rep.  S44. 

decisioD  of  the  circuit  court  of  ap- 
is that  a  creditor  Is  entitled  to  have 
claim  allowed  against  the  bankrupt 
ite  of  an  individual  partner,  as  well 
igainst  the  estate  of  the  bankrupt 
toersUp,  which  proceeds  upon  a 
[-settled  principle  of  general  law, 
id  enough  to  sustain  it  without  ref- 
nce  to  the  bankruptcy  act,  is  not 
icwable  by  the  supreme  court, 
ipman  v,  Bowen  (1907)  207  H.  a 
28  Sup.  CL  32,  52  L.  Ed.  116,  18 
.  Bankr.  Rep.  844. 
he  question  whether  an  order  of  the 
kruptcj  court  from  which  no  appeal 
I  taken,  postponing  a  part  of  the 
m  of  an  officer  of  a  bankrupt  (or- 
ation to  the  claim  of  an  intervener, 
1  correctly  interpreted  below,  is  not 

coacerning  the  allowance  or  rejec- 
i  of   claim,   hut  is   a   matter  which 

supreme  court  has  no  authority  to 
lew.  Wynkoop.  Hallenbeek,  Craw- 
1  Co.  V.  Gaines  (191.1)  33  8.  Ct. 
.  227  U.  S.  4,  B7  L.  Bd.  391. 
.  Appsala  to  circuit  oourt  of  ap- 
li.— !□  the  three  particular  cases 
ciGed  in  this  section,  appeal  is  the 
per  and  only  method  of  obtaining  a 
iew  of  the  judgment  of  the  court  of 
iruptcy.      Cook    Inlet    Coal    Fields 

T.  Caldwell  (1906)  147  Fed.  476, 
C.  C.  A.  17,  17  Am.  Bankr.  Rep. 
.  As  regards  proceedings  in  hank- 
tcy.  that  is,  the  successive  steps  in 

ordinary  administration  of  an  es- 
;  in  bank  nip  Icy,  as  distinguished 
m  "controversies  arising  in  bank- 
tcy  proceedings,"  the  ape ciB cation 
these  three  classes  of  appealable 
gments  implies  an  exclusion  of  all 
ers,  and  in  matters  of  this  kind  no 
ifil  lies  trom  any  order  or  decree 
the  court  of  bankruptcy  unless  it 
les  within  one  of  the  specified  class- 
Bank  of  Clinton  v.  Kondert  (1908) 
I  Fed.  703,  86  C.  0.  A.  B71,  20  Am. 
nlr.  Rep,  178;  In  re  Whitener 
lOO)  105  Fed.  180,  44  0.  C.  A.  434, 
Lm.  Bankr.  Rep.  198. 
':  —  AdjDdfoatlon  of  bankriptcy. 
•n  adjudicatlou  on  a  petition  in  in- 


voluntary bankruptcy  without  the  in- 
tervention of  a  jury  can  be  reviewed 
only  on  appeal,  and  not  on  a  petition 
for  revision.  In  re  Good  (1900)  99 
Fed.  389,  39  C,  C.  A.  581,  3  Am. 
Bankr.  Rep.  605;  Cook  Inlet  Coal 
Fields  Co.  V.  Caldwell  (1006)  147  Fed. 
475,  78  C.  C.  A.  17,  17  Am.  Bankr. 
Rep.  136.  When  an  appeal  is  taken 
from  such  an  adjudication,  it  is  an  "ap- 
peal as  in  equity  cases,"  under  the 
terms  of  the  statute,  and  both  the  facts 
and  the  law  are  brought  before  the  re- 
vlewlni  court.  la  re  Neasmith  (1906) 
147  Fed.  160,  77  G.  C.  A.  402,  17  Am. 
Bankr.   Rep.   128. 

An  order  of  the  district  court  dis- 
missing a  petition  in  involuntary  bank- 
ruptcy, on  the  ground  that  it  does  not 
state  facts  aufficieot  to  constitute  an 
act  of  bankruptcy,  ia  a  judgment  "re- 
fusing to  adjudge  the  defendant  a  bank- 
rupt," and  is  therefore  appealable  un- 
der the  statute.  Stevens  v.  Nave-Uc- 
Cord  Mercantile  Co.  (1908)  150  Fed. 
71,  80  C.  C.  A.  25,  17  Am.  Bankr.  Rep. 
609.  But  no  appeal  lies  from  an  order 
retusing  to  vacate  and  set  aside  an  ad- 
judication of  bankruptcy.  B-R  Elec- 
tric &  Telephone  Mfg.  Co.  v.  ..Etna 
Life  Ins.  Co.  (1913)  206  Fed.  885.  124 
C.  C.  A.  645,  30  Am.  Bankr.  Rep.  424; 
In  re  Ives  (1002)  113  Fed.  911,  51  C. 
C.  A  641,  7  Am,  Bankr.  Rep.  692. 
And  en  order  which  simply  adjudges  an 
individual  to  be  a  member  of  a  bank- 
rupt partnership  and  to  be  liable  for  its 
debts  is  not  appealable  under  this  sec- 
tion. Francis  v.  McNeal  (1909)  170 
Fed.  445,  96  O.  C.  A.  168,  22  Am. 
Bankr.  Rep.  837. 

4.  DsoiiloH  an  dlscharBS  or  com- 
position.—An  order  simply  affirming  the 
report  of  a  special  master  on  a  con- 
tested application  for  a  diBcbnrge,  is 
not  a  "judgment  granting  or  denying 
a  discharge,"  and  therefore  is  not  ap- 
pealable. Bagan  Malone  &  Co.  v.  Cut- 
ton  &  Preston  (1912)  195  Fed.  69,  118 
C.  C.  A.  640.  28  Am.  Bankr.  Rep.  246. 
Under  the  act  of  1867,  an  order  grant- 
ing a  discharge  could  not  be  reviewed 
on  writ  of  error,  where  only  questions 
of  fact  were  presented,  but  could  be 
reviewed  under  the  superiotending  and 
revisory  jurisdiction  of  the  circuit 
court  Ruddick  v.  Billings  (C.  C.  1868) 
8  N.  B.   R.  61,   Fed.   Cas,   No.   12,110. 

An  order  of  a  court  of  bankruptcy 
dismissing  an  application  for  disrh.nrge 
on  the  ground  of  want  of  prosecution 
is,  in  substance  and  effect,  one  denying 
a  discharge  and  is  therefore  appealable. 
In  re  Kuffler  (1003)  127  Fed.  125,  61 
C.  C.  A.  259,  11  Am.  Bonkr.  Ryp.  469. 
A  denial  of  a  motion  to  dismiss  an  ap- 
plication of  a  bankrupt  for  a  discharge 
on  undisputed  tacts  presents  a  ques- 
tion of  law  reviewable  by  petition  to 
revise.  IJndeke  v.  Converse  (1912) 
198  Fed.  818,  117  C.  C.  A.  322,  28  Am. 
Bankr.   Rep.   696. 

But  where  a  creditor  applies  for  an 
order  to  set  aside  the  discbarge  of  the 
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banknipt,  and  it  is  denied  od  the  ground 
that,  if  all  the  facts  claimed  by  the 
creditor  were  establiBhed,  they  would 
not  warrant  the  court  In  retuaing  a 
discharge,  tbia  actiou  of  the  court  is 
more  properly  reviewable  od  a  petition 
for  revision.  In  re  I/ouisville  Nat. 
Banking  Co.  (1908)  158  Fed.  403,  85 
C.  C.  A,  813.  See  Comercial  Bank  of 
Manchester  v.  Buckner  (1857)  20  How. 
108.   15  L.   Ed.   8(12. 

Where  a  bankrupt's  application  for 
discharge  was  dismissed  for  a  techni- 
cal error,  but  no  order  was  entered  on 
the  iiKige's  miDutes,  and  new  proceed- 
ings were  ioatituted,  in  which  the  for- 
mer denial  was  pleaded  as  res  judicata, 
it  was  held  that  the  bankrupt  was  still 
entitled  to  have  an  order  entered  on 
the  prior  decision  and  to  appeal  there- 
from. In  re  Elkind  (1900)  175  Fed. 
fl4,  80  C.  C.  A.  86.  23  Am.  Baukr.  168. 
Review  of  order  overruling  objections 
to  bankrupt's  discharge  will  be  denied 
until  the  order  is  amended  to  show 
whether  the  objections  were  overruled 
on  the  merits,  or  under  the  impreBsion 
that  a  proposed  compromise  had  made 
them  immaterial.  In  re  Doyle  (C.  O. 
A.  1915)  220  Fed.  434. 

An  order  denying  an  application  tor 
diacUarge  will  be  reversed  on  appeal 
where  clearly  inconsistent  with  the  tea- 
timony  in  the  caae  and  the  referee's 
report  overruling  the  specificatlona  of 
objection.  Boyd  v.  Arnold  (1006)  149 
Fed.  187,  78  C.  0.  A.  135,  17  Am. 
Bankr.  Bep.  839. 

A  judgment  confirming  a  composition 
IB  in  effect  a  judgment  granting  a  dis- 
charge, and  is  therefore  reviewable  on 
appeal  under  this  provision  of  the  act. 
In  re  Bay  State  Milling  Co.  (1915)  223 
Fed.  778,  139  C.  C.  A.  598:  In  re 
Friend  (1905)  134  Fed,  778,  07  C.  C. 
A.  500,  13  Am.  Bnnkr.  Bep,  605,  An 
appeal  lies  from  an  order  of  the  district 
court  refusing  to  confirm  a  composition 
tendered  by  the  debtor  and  accepted 
by  the  required  number  of  creditors. 
U.  8.  V.  Hnminond  (1900)  104  Fed.  8G2, 
44  C.  C.  A.  229,  4  Am.  Bankr.  Bep. 
736,  reversing  In  re  Adler  (D.  C.  1900) 
103  Fed.  444.  4  Am.  Bankr.  Rep.  583. 
But  see  In  re  McVoy  Hardware  Co.  (0, 
a  A.  1912)  200  Fed.  949,  29  Am. 
Bankr.  Bep.  322. 

S.  ^—  Allowance  or  rejiotlon  o1 
glalms.— A  judgment  of  the  court  of 
bankruptcy  allowing  or  rejecting  a  debt 
or  claim  of  a  creditur  against  tlie  es- 
tate of  the  bankrupt  may  be  reviewed 
on  appeal  to  the  circuit  court  of  ap- 
peals, provided  the  sum  in  controversy 
amounts  to  $S00.  Souttieru  Cotton  Oil 
Co.  V.  Elliotte  (1914)  218  Fed.  567, 
134  C.  C.  A.  295:  Sterne  v.  Merchsats' 
Nat  Bank  (C.  C.  A.  1914)  216  Fed. 
862;  Duff  v.  Carrier  (1893)  55  Fed. 
433.  5  C.  C.  A.  177. 

In  this  case  the  remedy  by  appeal  is 
exclusive,  and  the  contested  matter  can- 
not  be   brought   before   the   reviewing 
ronrt  on  petition  for  the  exercise  of  ita 
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power  to  aaperintend  and  revise 
matters  of  law.  Pindel  v.  HoU 
(1915)  221  Fed.  342,  137  C.  C.  A.  1 
In  re  Lane  Lumber  Co.  (1914) 
Fed.  546,  133  C.  C.  A.  398;  Adamt 
Deckers  Valley  Lumber  Co,  (1912) 
Fed.  48,  120  C.  C.  A,  302;  In  re  D 
son  (1901)  111  Fed.  726,  48  C.  C. 
574,  55  L.  R.  A.  349.  7  Am.  Bai 
Bep.  186;  Cooper  v.  Miller  (19 
203  Fed.  383,  121  C.  C.  A.  567, 
Am.  Bankr.  Rep.  194:  Matter  of  I 
ing  (1912)  224  D.  S.  183.  32  Sup. 
446.  56  L.  Ed.  725,  27  Am.  Bankr.  I 
852;  First  Nat  Bank  t.  (3ooper  (18 
20  Wall  171,  22  L.  Ed.  273;  In 
Place  (C,  C.  1871)  4  N.  B.  R.  ! 
Fed.  Cas.  No.  11,200.  Rut  the  de 
of  an  application  by  Bn  individoal  c> 
itor  of  a  bankrupt  member  of  a  1 
for  an  allowance  of  interest  out  of 
individual  estate,  subseqnent  to 
sllowance  of  his  claim,  is  reviewable 
original  petition  to  revise.  In  re  Ch 
dler  (1911)  184  Fed.  887,  107  C. 
A.  209, 25  Am.  Bankr.  Rep.  8(!5.  Wh 
en  order  involved  both  rejection 
allowance  of  claims  each  tor  more  t 
$600,  and  a  controversy  of  fact  as  t 
preference,  it  was  reviewable  by 
peal,  and  not  by  petition  to  rev 
Cooper  V.  MUler  (1913)  203  Fed.  J 
121  C.  C.  A.  567. 

Where  there  is  no  dispute  as  to 
validity  or  amount  of  the  claim, 
only  as  to  whether  or  not  it  is  entii 
to  priority  of  payment  out  of  the 
acts  of  the  estate,  the  decision  may 
reviewed  on  petition  lor  rerisiou, 
Btead  of  on  appeal.  In  re  Bouse,  B 
ard  &  Co.  (1899)  91  Fed.  96.  33 
O.  A.  356,  1  Am.  Bankr.  Rep.  234; 
re  Worcester  County  (1900)  102  C 
808,  42  C.  C.  A.  637,  4  Am.  Bar 
Rep.  496.  But  although  the  validit) 
the  claim  as  a  general  claim  agai 
the  estate  is  not  denied,  still  an  or 
of  the  district  court  establishing  it 
s  lien  against  the  estate  is  appeala 
and  ia  not  the  proper  aubject  of  a 
view  onder  the  revisory  power  of 
circuit  court  of  appeals.  Matter 
Loving  (1912)  224  U.  S.  183,  32  S 
Ct.  446,  56  L.  F.d.  725,  27  Am.  Bar 
Rep.  852;  Bernard  v,  Lea  (C.  C. 
1913)  210  Fed.  583;  Home  Bank 
Savings  v.  Lohm  (1915)  223  Fed.  e 
139  0.  C.  A.  179.  And  a  decree  reji 
ing  a  landlord's  claim  agaiust  the  bn 
mpt,  hot  allowing  a  lien  coyerinf 
portion  of  the  rent,  is  reviewable 
appeal.  Courtney  v.  Fidelity  Trust 
(1914)  219  Fed.  57,  134  C.  C.  A-  591 

If  a  claim  is  reduced  by  the  co 
and  allowed  for  an  amount  sma 
than  that  asserted  by  the  creditor, 
if  a  claim  made  up  of  various  itemi 
sifted,  end  some  of  the  items  disalh 
Qd  and  others  allowed,  it  is  necessi 
in  order  to  give  a  right  of  appeal,  t 
the  matter  which  will  come  before 
appellate  court,  namely,  the  amonni 
the  reduction  or  of  the  partial  alti 
ance  or  rejection,  should  reach  the 
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LCtional  inin.  Ony  v.  Qr&nd  Forks 
cuttUe  Co.  (190S)  138  Fed.  844,  70 
X  A.  634,  14  Am.  Banbr.  Bep.  780, 
,g  ffilton  V.  Dickinson  (1883)  108 
L  16G,  2  Snp.  Ct  424,  27  L.  Ed.  688: 
n  T.  JobnBOD  (1884)  110  D.  S.  233, 
2p.  Ct  640,  28  L.  Ed.  128.  Where 
ate  filed  a  claim  against  a  bankrapt 
loration  for  the  Hmoant  of  a  fran- 
e  tax  alleged  to  be  in  arrear,  and 
e  tban  {500  of  the  claim  was  dlsal- 
•d,  the  state  was  entitled  to  appeaL 
■e  Cosmopolitan  Power  Co.  (1905) 
Fed.  868,  70  C.  C.  A.  888.  14  Am. 
kr.  Kep.  604.  Where  the  allowed 
□  against  bankrupt  is  for  32,500, 
L   specific  liens   as   security,   appeal  • 

to  the  circuit  court  ot  appeals, 
igb  no  one  of  the  liens  smounts  to 
>,  and  the  contest  Is  only  se  to 
D.  Stuart  V.  Uritton  Lumber  Co. 
5)  227  Fed.  49. 

here  daime  are  made  for  the  al- 
mce  o(  expenses,  costs,  and  counsel 
,  incnrred  by  the  petitioning  cred- 
I  in  involuntar;  castas,  or  by  the 
tee  or  by  creditors  nho  co-operate 
I  him  in  contasting  claims  and 
lecoting  snita,  it  is  held  that  an  or- 
of  the  court  of  bankruptcy  allow- 
or  disapproving  such  a  daim  is  not 
judgment  allowing  or  rejecting  a 
t  or  claim,"  but  is  an  administTa- 
order  reviewable  only  on  petition 
revise.  Ohio  Valley  Bank  Co.  t. 
tier  (1907)  153  Fed.  362.  82  C.  0. 
1S8,  18  Am.  Bankr.  Hep.  689;  W. 
)aTideon  8c  Co.  v.  Friedman  (1906) 
Fed.  853,  72  C.  0.  A.  553,  IB 
Bsnkr.  Hep.  489.  And  see  Street- 
.  Lowe  (1911)  184  Fed.  263,  106  0. 
A.  406.  25  Am.  Bankr.  Hep.  774. 
ipare  In  re  Curtis  (1900)  100  Fed. 
,  41  C.  C.  A.  69,  4  Am.  Bankr.  Bep. 
Where  a  mortgage  creditor  of  a 
krupC  proves  bis  claim  as  a  secured 
t,  including  tbe  amount  stipulated 
le  paid  as  an  attorney's  fee  in  ease 
toreclosure,  :.di3  tbe  district  court 
craes  the  action  of  tbe  referee  In 
'Cttng  the  latter  item,  and  orders  Its 
wance,  this  constitutes  an  sppeal- 
!  judgment.  In  re  Boche  (1000)  101 
1. 956.  42  C.  C.  A.  ll^  4  Am.  Bankr. 
I.  369. 
dedaion  of  the  coart  of  bankrupt- 
n  a  contest  between  the  trustee  and 
adverse  claimant  of  property  may 
reviewed  on  appeal,  hut  not  under 
provision  here  under  consideration, 
on  the  ground  that  it  involves  a 
ntroversy  arising  in  a  bankruptcy 
ceedins."  See  Hode  &  Horn  v. 
PPB  (1912)  105  Fed.  414,  115  O.  C. 
316.  27  Am.  Bankr.  Hep.  827;  Fidel- 
Trust  Co.  V.  Qsskell  (1912)  196 
1.  865.  116  C.  C.  A.  527.  28  Am. 
ikr.  Rep.  4;  In  re  Hnmilton  Auto- 
bUe  Co.  (1912)  198  Fed.  856,  117 
C.  A.  136,  29  Am.  Bankr.  Hep.  163; 
kpatrick  v.  HarneBberger  (1912) 
I  Fed.  886.  118  C.  C.  A.  334,  29  Am. 
akr.  Rep.  439;  Franklin  v.  Stough- 
Wagon  Go.  (1909)  168  Fed.  857,  94 
C  A.  269,  22  Am.  Bankr.  Bep,  63: 
8U.S.Ctoitp/16-7U 


Houghton  V.  Burden  (1913)  228  H.  «. 
161,  38  Sup.  Ct  491,  57  L.  Ed.  760,  80 
Am.  Bankr.  Rep.  16;  Kiakadden  t. 
Steinle  (1918)  203  Fed.  376,  29  Am. 
Bankr.  Rep.  346;  Shea  v.  Lewis  (C.  C. 
A.  1913)  206  Fed.  877,  30  Am.  Bankr. 
Bep.  486. 

Aik  order  sIIowIqk  (or  refasing  to  al- 
low) a  certain  claim  to  be  filed  for  the 
porpose  ot  voting  in  tbe  election  of  a 
trustee,  is  not  appealable.  Duryea 
Power  Co.  v.  Sternbergb  (1910)  218  D. 
S.  209,  31  Sup.  Ct.  25,  54  L.  Ed.  1047. 
So  of  an  order  denying  the  right  of  a 
petttioner  to  participate  in  the  individu- 
al assets  of  a  member  ot  a  bankrupt 
firm,  until  after  the  individual  credi- 
tors should  have  been  paid.  Euclid  Nat 
Bank  v.  Union  Trust  &  Deposit  Co. 
(1906)  149  Fed.  975,  79  C.  C.  A.  480, 
17  Am.  Bankr.  Hep.  834.  Where  a  ref- 
eree announces  thct.  as  the  proofs  stand 
before  him,  he  declines  to  aJlow  a  cred- 
itor's claim  as  established,  and  the  dis< 
trict  court  approves  and  affirms  Ma  de- 
cision,  the  creditor's  claim  has  been 
"rejected"  so  as  to  give  him  a  right  of 
appeal.  Hiscock  v.  Varick  Bank  (1007) 
206  U.  S.  28,  27  Sup.  Ct  681,  51  L. 
Ed.  946.  And  so  there  is  an  "allow-  « 
ance"  where  a  creditor  holdiilg  a  note 
given  by  a  bankrupt  firm,  and  signed 
as  surety  by  a  member  of  the  firm,  also 
in  bankruptcy,  having  proved  the  debt 
against  the  firm  estate,  also  files  it  as 
an  individual  debt  sgsinst  tbe  estate  of 
tbe  surety,  and  the  court  decides  that 
it  is  provable  against  such  individual 
estate.  In  re  MueUer  (1905)  136  Fed. 
711,  68  C.  C.  A.  349,  14  Am.  Bankr. 
Hep.  256.  And  there  is  an  appeal  where 
the  court  of  bankruptcy  decides  that 
the  bankrupt  is  not  entitled  to  a  busi- 
ness homestead  in  certain  property  cov- 
ered by  a  deed  ot  trust,  and  orders  that 
the  incumbered  property  shall  be  ap- 
plied to  the  claim  of  the  creditor  hold- 
ing tbe  security.  Burow  v.  Grand 
Lodge  of  sang  of  Hermann  (1005)  133 
Fed.  708.  66  C.  C.  A.  538,  13  Am.  Rep. 
642. 

Where  a  creditor  of  tbe  bankrupt, 
after  the  filing  of  the  petition,  sold  se- 
curities which  be  held,  credited  the 
proceeds  on  his  debt,  and  filed  a  claim 
for  tbe  bslance  due,  an  order  disallow- 
ing Bucb  sale  and  directing  a  resale  of 
the  Becurities  at  public  auction,  is  an 
order  rejecting  the  claim  and  there- 
fore appealable.  In  re  Mertens  (1906) 
144  Fed.  818,  76  C.  C.  A.  648,  IB  Am. 
Bankr.  Rep.  362. 

If  there  is  no  contest  as  to  tbe  va- 
lidity of  the  claim  as  such,  nor  as  to 
Its  amount,  a  deciBion  of  the  district 
court  either  allowing  or  disallowing  the 
creditor's  claim  to  priority  or  to  a  lien 
Is  an  appealable  judgment  under  the 
statute.  Coder  v.  Arts  (1008)  218  U. 
S.  223.  29  Sop.  Ct  436,  53  L.  Ed.  772, 
16  Ann.  Cas.  1008,  22  Am.  Bankr.  Rep. 
1:  Mutter  of  Loving  (1912)  224  U.  S. 
183,  32  Sup.  Ct  446,  66  L.  Ed.  726.  27 
Am.  Bankr.  Rep.  862;  Bell  v.  Arledge 
(1912)  192  Fed.  837,  113  C.  C.  A.  161, 
(11361) 
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27  Am.  Bankr.  Rep.  773;  In  re  Doran 
(1907)  164  Fed.  467,  83  C.  C.  A.  260, 
18  Am.  Bankr.  Hep.  760;  Nauman  Co. 
T.  Bradsbaw  (1912)  193  Fed.  3S0,  118 
C.  C.  A.  274,  27  Am.  Bankr.  Rep.  665: 
In  re  Streator  Metal  Stamping  Co.  (0. 
C.  A.  1913}  206  Fed.  280.  SO  Am. 
Bankr.  Bep.  66.  Compare  Hutchlnaon 
y.  OtJB  (1903)  190  tJ.  S.  552.  23  Snp. 
CL  778,  47  L.  Ed.  1179,  10  Am.  Bankr. 
Rep.  135]  Oaudette  v.  Oraham  (1908) 
164  Fed.  311,  90  C.  C.  A.  243;  In  re 
York  (C.  C.  1870)  4  N.  B.  H.  "479, 
Fed.  Caa.  No.  18.139.  Where  the  dia- 
allowance  of  a  claim  against  the  bank- 
rupt'! estate  is  properly  before  the 
circoit  court  of  appeals  on  an  appeal 
reapecting  the  provability  of  the  claim 
in  general  or  respecting  ita  amount, 
any  question  concerning  an  alleged  lien, 
security,  rank,  or  priority  of  the  claim 
ia  an  incident  to  its  allowance  or  re- 
jection and  may  therefore  be  reviewed 
by  the  appellate  coiirt,  and  auth  an 
appeal  brings  up  both  -questioas  of  law 
and  of  fact.  In  re  Cosmopolitan  Pow- 
er Co.  (19051  137  Fed.  858,  70  C.  C. 
A.  388,  14  Am.  Bankr.  Bep.  604;  Conr- 
ier-Joumal  Job  Printiiig  Co.  v.  SchaeN 
T  er-Meyer  Brewing  Co.  (1900)  101  Fed. 
«9B,  41  G.  C.  A.  614,  4  Am.  Bankr; 
Rep.  183;  Cunningham  v.  German  Ins. 
Bank  (1900)  103  Fed.  932,  43  C.  C. 
A.  377,  4  Am.  Bankr,  Rep.  192;  Morria 
V.  Brush  (C.  C.  1876)  14  N.  B.  R,  371, 
Fed.  Cas.  No.  9,828;  New  Hampshire 
Savings  Bank  v.  Varner  (1914)  216 
Fed.  721.  On  presentation  for  allow- 
ance of  a  demand  against  a  bankrupt's 
estate,  an  appeal  lies,  and  if  both  a 
demand  and  lien  are  presented  at  the 
same  time  tbe  Hen  is  treated  as  an  in- 
cident, thongh  the  creditor  may  have 
au  independent  aaaertion  of  the  lien  so 
as  to  create  a  controversy  appealable 
under  aection  24a.  In  re  Hartielt 
(1913)  209  Fed.  776,  12«  C.  C.  A.  499. 

Where  a  proof  of  debt  is  disallowed 
by  the  distrirt  court  and  an-appeal  tak- 
en to  the  circuit  court  of  appcala,  the 
cause  of  action  prosecuted  in  the  lat- 
ter court  must  be  the  same  one  which 
■was  rejected  by  the  former;  and  it  is 
not  permissible,  under  cover  of  au  ap- 
peal, to  tranaform  the  claim  into  a  new 
and  distinct  cause  of  action.  In  re 
Jaycoi  (C.  C.  1874)  Fed.  Caa.  No. 
7.237. 

Tbe  right  ol  appeal  In  cases  of  this 
kind  is  not  confined  to  the  trustee  nnd 
tbe  creditor  whose  claim  is  in  question, 
but  may  be  exercised  by  a  creditor  who 
hea  opposed  its  allownuce.  In  re  Jos- 
eph (C.  C.  1875)  Fed.  Cas.  No.  7,5.32. 
A  trustee  in  bankruptcy  may  also  ap- 
peal from  an  order  denying  his  motion 
to  expunge  a  claim  allowed,  unless  fur- 
ther preferences  were  surrendered,  and 
directing  &  return  of  a  preference  pre- 
viously surrendered  by  the  creditor. 
Livingstone  v.  Heineman  (1903)  120 
Fed.  786,  67  C.  C.  A.  154,  10  Am. 
BsDkr.  Rep.  S9. 

An  order  of  tbe  district  judge  re- 
versing a  referee'i  order  denying  a 
(11362) 
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truatee's  application  to  introduce  c 
tain  teatimon;,  and  allowing  the  cli 
without  paaaliix  od  the  merits  of 
application  to  confirm  the  referee's 
port,  held  interlocutory  and  not  app< 
able.     In  re  Straosi   (C.  a  A.   19: 

211  Fed.  123. 

6.  TIma  for  taking  appeat^The  p 

viaion  of  general  order  in  bankrnp 
No.  36,  that  appeals  to  the  eupre 
conrt  of  the  United  States  must 
taken  within  thirty  days  after  the  ju 
ment  or  decree,  does  not  apply  t< 
writ  of  error  from  tbe  federal  supre 
court  to  a  court  of  bankruptcy,  p 
.  senting  the  question  of  the  juriadict 
of  the  latter  to  make  an  adjudication 
bankruptcy,  bat  such  proceeding  ia  g 
erned  by  the  two-year  limitation  fi: 
by  other  statutes.  Frederic  L.  Gn 
Shoe  Co.   V.   W.  M.   Laird  Co.    (19( 

212  U.  a.  445,  29  Sup.  Ct  332.  53 
Ed.  691,  21  Am.  Bankr.  Rep.  4S4. 
au  appeal  to  the  Supreme  Court  fr 
a  decree  of  a  circuit  court  of  appe 
on  a  bill  in  equity  brought  by  a  trua 
in  bankruptcy  to  set  aside  a  trans 
of  property  by  the  bankrupt,  allei 
ti]  have  been  made  in  frauj  of  crediti 
need  not  be  taken  wittiin  tbe  thi 
days  prescribed  by  tbe  general  ordt 
but  as  the  appellate  jurisdicdOD  is  f 
der,  or  the  some  as  that  under, 
circuit  court  of  appeals  act  of  1891. 
appeal  is  in  time  it  taken  within  a  ye 
Thoroas  v.  Sugarman  (1910)  218  U. 
129,  30  Sup.  Ct.  650.  64  L.  Ed.  8 
29  L.  R.  A.  (N.  S.)  250,  reversing  ju. 
ment  (1907)  157  Fed.  060,  85  C.  C. 
337,  15  L.  R.  A.  (N.  S.)  1267.  In  eff. 
the  limitation  of  time  in  the  bankrup 
act  end  in  the  general  orders  rela 
only  to  appeals  taken  expressly  uni 
the  bankruptcy  statute,  and  does  : 
apply  to  an  appeal  from  a  decision  r 
dered  on  a  formal  appeal  taken  uni 
subd.  a  of  the  preceding  section  ii 
"controversy"  arising  in  a  bankrup 
proceeding.  Hobbs  v.  Head  dk  Doi 
Go.  (C.  C.  A.  1911)  191  Fed.  811. 
Am.  Bankr.  Bep.  484.  But  where 
limitation  of  thirty  days  is  applical 
the  time  cannot  be  extended  by  filini 
petition  for  rehearing  after  the  tlii 
day  a  have  expired.  Conboy  t.  Fi 
Nat.  Bank  (1906)  203  U.  S.  141, 
Sup.  Ct.  50,  51  L.  Ed.  128,  16  A 
Bankf.    Rep.    773. 

The  same  order  requires  that 
court  below,  at  or  before  the  time 
entering  the  judgment,  shall  make  e 
file  findings  of  fact  and  conclusions 
law.  A  sufficient  compliance  with  t 
direction  is  shown  where,  the  app 
having  been  taken  within  tbe  thi 
days,  the  circuit  court  of  appeals  mi 
Its  findings  of  fact  and  conclusions 
lt<w  a  part  of  tbe  record  by  an  on 
made  witbiu  the  thirty  days,  direct 
the  same  to  be  filed  nunc  pro  tunc 
of  the  date  of  the  judgment.  Cot 
r.  Arts  (1909)  213  U.  S.  223,  29  S 
Ct.  436.  63  L.  Ed.  772.  16  Ann.  C 
1008,  22  Am.  Bankr.  Bep.  L 


BANKBUPTCZ    (i  25) 


§! 


judgment  of  a  conrt  of  bankruptc; 
rcBumptiTelj  "rendered"  on  the  date 
tB  Sliog  with  the  cleik,  and  the  ten 
9  for  taking  aa  appeal  will  begin  to 

from  that  time,  notwithstanding  the 
er  beaiB  an  earlier  date.  PeterBOQ 
Nasi.  Bros.  (1901)  112  Fed.  311, 
C.  C.  A.  260,  65  L.  R,  A.  844,  7 
.  Bankr.  Rep.  181. 
'here  an  appeal  in  a  proper  caBe  ii 
fed  and  allowed  williin  the  ten  days, 
jrescribed  by  the  atatute,  the  failure 
lie  a  bond  and  serve  the  dtation  im- 
a  few  da;B  after  sach   period  will 

necessitate  a  dismissal  of  the  a^- 
l,  no  material  prejudice  being  shown, 
umbia  Ironworks   r.  National  Lead 

(1901)   127   Fed.  99,  62  C.   C.  A. 

M  L.  R.  A.  645,  11  Am.  Bankr. 
I.  340;  Morris  v.  Brush  (C.  a 
8)  14  N.  B.  R.  371,  Fed.  Caa.  No. 
■»;  Fellows  y.  Bnrnap  (C.  C.  1873) 
L  Cai.  No.  4,721.  Compare  Nor- 
is   T.    Nave   &   MoCord   Mercantile 

(1900)   101  Fed.  796,  42  C.  C.  A. 

i  Am.  Bankr.  Bep.  317.  Appeal 
1  taken  in  time,  where  petition  for 
eil  was  filed  within  10  days  and 
mptly  presented,  though  allowed 
'e  than  10  days  after  the  decree, 
lertson  Banking  Co.  v.  Chamberlain 

C.  A.  1916)  228  Fed,  600.  Dnder 
S.  !  49S2,  providing  that  an  appeal 
n  the  district  to  the  circuit  court 
U  be  entered  at  the  term  of  the 
nit  court  which  shall  be  held  nith- 
the  district  neit  after  the  eipira- 
1  of  10  days  from  the  time  of  claim- 

the  same,  the  Cling  in  the  district 
rt  of  a  petition  of  appeal  within  10 
a  after  the  appeal  was  claimed  and 

notice  of  it  was  given  to  the  clerk 
the  court  and  to  the  opposite  solic- 
■  t«  an  entry  of  the  appeal  in  the 
;mt  court.  PlBtt  v.  Preston,  8  Fed. 
:.  But  the  requirement  as  to  the 
e  of  taking  the  appeal  itself  is  im- 
ative.  If  the  appeal  is  not  taken 
bin  tbe  ten  days  limited,  the  appel- 
!  court  will  have  no  jurisdiction  of 

case  and  must  dismisB  the  attempt- 
appeal.  Williams  Bros.  v.  Savage 
103)  120  Fed.  497,  56  C.  C.  A.  847, 
im.  Bankr.  Rep.  720;  Nazima  Trad- 
Co.  V.  Martin  (C.  C.  A.  1908)  164 
I  838,  21  Am.  Bankr.  Rep.  169; 
igwick  V.  Fridenberg,  11  Blatchf.  77, 
1  Caa.  No.  12,611;  In  re  Ateiander 
.  C.  1869)  3  N.  B.  R.  29.  Fed.  Cas. 
.  180;    In  re  Kyler   (C.  C.  18(59)  3 

B.  R.  46,  Fed.  Cas.  No.  7,957;  In 
PUce  (C.  C.  1872)  4  N.  B.  R.  641, 
d.  Cbb.  No.  11,200;  Ei  parte  Wool- 
.  (16S1)  104  U.  3.  300,  26  L.  Ed. 
S;  Wood  V.  BaUey  (1874)  21  Wall. 
),  12  N.  B.  R,  132,  22  L.  Ed.  689. 
rhe  time  limited  hy  the  statute  cannot 

extended  or  revived  by  any  subse- 
fnt  proceeding  whatever.  Brady  v. 
rnard    (1909)    170   Fed.   578,  95   C. 

A  656,  22  Am.  Bankr.  Rep.  342. 
ins,  when  the  right  to  appeal  from 

adjudication  of  bankruptcy  has  been 
It  by  the  expiration  of  the  ten  days, 
cannot  be  revived  by  moving  to  tb> 


cate  the  adjudication.  In  re  Billing  (D. 
C.  1906)  146  Fed.  385,  17  Am.  Bankr. 
Rep.  SO;  In  re  Goldberg  (1909)  167 
Fed.  808,  21  Am.  Bankr.  Bep.  828. 
Nor  by  the  subsequent  entry  of  an 
alias  adjudication.  In  re  Berkebile 
(1906)  144  Fed.  577.  76  C  C.  A.  333, 
16  Am.   Bankr.   Rep.   277, 

Where  the  district  conrt,  In  a  con- 
troversy between  a  trustee  iq  bank- 
rnptcy  and  a  creditor  of  the  estate,  has 
tendered  a  decree  on  the  merits  adverse 
to  the  trustee,  and  the  latter,  without 
cnlpable  neglect,  bae  lost  his  right  of 
appealing  therefrom  by  the  expiration 
of  the  time  limited,  the  district  court 
may  grant  a  rehearing,  on  his  petition 
filed  thereafter,  for  the  purpose  of  re- 
viving his  right  of  appeal.  In  re  Wright 
(D.  C.  1899)  96  Fed.  820,  3  Am.  Bankr, 
Rep.  184. 

While  the  district  conrt  has  power 
to  grant  a  rehearing  for  tbe  sole  pur- 
pose of  reviving  a  right  of  appeal,  the 
effect  is  to  nullif}>  the  explicit  provi- 
sions of  the  statute,  and  therefore  if 
tbe  court  is  of  opinion  that  there  is 
no  sufficient  ground  tor  a  rehearing  on 
the  merits  (aside  from  any  question  of 
appealing)  it  should  not  be  granted  on 
a  mere  pretensa  and  for  the  real  pur- 
pose of  permitting  an  appeal  to  be 
taken.  Conboy  v.  First  Nat.  Bank 
(iy06)  203  U.  a  141,  27  Sup.  Ct.  50, 
51  L.  Ed.  128,  16  Am.  Bankr.  Rep. 
773;  In  re  Hudson  Clothing  Co.  (D.  C. 
1005)  140  Fed.  49,  15  Am.  Bankr.  Rep. 
254;  Morgan  v.  Benedum  (1907)  157 
Fed.  232,  84  C.  C.  A.  675,  19  Am. 
Bankr,  Hep.  601;  In  re  Girard  Glazed 
Kid  Co.  (D.  C.  1904)  129  Fed.  841,  12 
Am.  Bankr.  Rep.  206;  Rode  &  Horn 
V.  Phipps  (C.  C.  A.  1912)  195  Fed. 
414,  27  Am.  Bankr.  Rep.  827.  But  if 
a  petition  for  rehearing  is  filed  within 
ten  days  after  the  judgment  or  order 
complained  of,  an  appeal  token  within 
ten  days  after  the  court's  ruling  on  the 
petition  will  be  in  time.  Mills  v.  J.  H. 
Fisher  &  Co.  (190S)  159  Fed.  897,  87 
C.  C.  A.  77,  20  Am.  Bankr.  Rep.  237. 

The  ten-day  limitation  ot  time  for 
taking  an  appeal,  prescribed  by  this 
section,  is  imperative  in  the  case  of  an 
appeal  from  an  order  denying  an  ap- 
plication to  revoke  a  bankrupt's  dis- 
charge. Thompson  v.  Mauzy  (1909) 
174  Fed.  811,  98  C.  C.  A-  457,  23  Am. 
Bankr.  Rep,  480,  And  from  a  judgment 
allowing  or  rejecting  a  claim  of  J500 
or  over.  Pastletbwaite  v.  Hicks  (1908) 
165  Fed.  897,  91  C.  C.  A.  575.  21  Am. 
Bankr.  Rep.  70. 

An  order  of  a  bankruptcy  court  held 
not  a  judgment  allowing  claims,  with- 
in the  meaning  of  anbdivisiou  a(3)  of 
this  section,  from  which  an  appeal 
could  only  be  taken  within  10  days,  but 
an  order  made  in  a  controversy  nriaing 
in  a  bankruptcy  proceeding,  appealable 
tinder  section  24a  (ante,  t  9608).  In 
re  Martin  (1912)  201  Fed.  31,  119  C. 
C.  A.  363,  denying  rehearing  (1912)  193 
Fed.  841,  113  C.  C,  A.  827, 

Appeal  from  order  in  bankruptcy  dis- 
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allowing  claim  of  lien  on  proceeds  of 
specific  property  held  to  be  treated  as 
taken  under  section  24a  (ante,  §  0608), 
and  not  required  to  be  taken  within  10 
days  under  subdivision  "a"  of  this  sec- 
tion. Massachusetts  Bonding  &  Ins. 
Co.  y.  Kemper  (1916)  220  Fed.  847, 
136  C.  C.  A.  593. 

This  limitation  does  not  apply  to  ap- 
peals iy  "controversies  arising  in  bank- 
ruptcy proceedings/'  or  independent 
proceedings  instituted  for  the  recovery 
of  assets  of  the  estate,  or  to  set  aside 
alleged  preferences,  which  are  govern- 
ed by  the  general  provisions  regulating 
appeals  to  the  circuit  courts  of  appeals, 
and  may  be  brought  within  the  time 
fixed  by  the  statute  creating  those 
courts,  which  ia  six  months.  Boonville 
Nat  Bank  v.  Blakey  (1901)  107  Fed. 
891,  47  O.  C.  A.  43,  6  Am.  Bankr. 
Rep.  13;  Steele  v.  Buel  (1900)  104 
Fed.  968,  44  C.  G.  A.  287,  5  Am.  Bankr. 
Rep.  165;  In  re  Youngstrom  (1907) 
153  Fed.  98,  82  C.  C.  A.  232,  18  Am. 
Bankr.  Rep.  572;  Kenova  Loan  & 
Trust  Co.  V.  Graham  (1905)  135  Fed. 
717,  68  C.  C.  A.  355.  14  Am.  Bankr. 
Rep.  313;  In  re  Martin  (CCA.  1912) 
201  Fed.  31,  29  Am.  Bankr.  Rep.  935. 

7.  Time  for  filing  petition  for  revi- 
sion.^—Where  a  rule  of  court  provides 
that  a  petition  for  revision  must  be  fil- 
ed and  served  within  ten  days  after  the 
entry  of  the  order  sought  to  be  review- 
ed, unless  the  time  is  enlarged  by  order 
of  the  court  of  bankruptcy,  stipulations 
by  the  parties  cannot  take  the  place  of 
the  discretionary  order  of  enlargement 
by  the  court.  In  re  Strobel  (C  C  A. 
1908)  160  Fed.  916,  20  Am.  Bankr. 
Rep.  22;  In  re  Brown  (1909)  174  Fed. 
839,  98  C  C  A.  211,  23  Am.  Bankr. 
Rep.  93 ;  In  re  Light  (1909)  174  Fed. 
341,  98  C  C  A.  213.  And  a  petition 
not  filed  until  eleven  days  after  entry 
of  the  order  will  be  dismissed.  In  re 
Tanenhaus  (1914)  211  Fed.  971.  And 
the  time  for  filing  a  petition  to  review 
an  order  fixing  the  allowance  to  the 
trustee's  attorney  is  not  extended  by 
applying  for  a  reduction  of  the  allow- 
ance. In  re  John  M.  Link  Const.  Co. 
(1915)  225  Fed.  488,  140  C  C  A.  18. 

In  some  circuits,  the  time  for  filing  a 
petition  for  revision  has  been  fixed  by 
rule  of  court  at  six  months.  (See 
notes  under  section  1114,  pp.  1346, 
1350,  1353,  1354,  ante.)  In  re  Wor- 
cester County  (1900)  102  Fed.  808,  42 
C  C  A.  637,  4  Am.  Bankr.  Rep.  496; 
In  re  Thomlinson  Co.  (1907)  154  Fed. 
834,  83  C  C  A.  550,  18  Am.  Bankr. 
Rep.  691;  In  re  Holmes  (1905)  142 
Fed.  391,  73  C  C  A.  491,  15  Am. 
Bankr.  Rep.  689. 

Where  the  rules  of  court  do  not  pre- 
scribe any  particular  time  within  which 
a  petition  for  revision  must  be  filed,  the 
application  must  be  made  within  a  rea- 
sonable time,  in  order  that  the  purpose 
of  the  act  to  effect  a  speedy  settlement 
of  the  bankrupt's  affairs  may  not  be 
thwarted,  but  it  should  not  be  dismissed 
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unless  it  appears  that  there  has  been 
an  unreasonable  delay,  amounting  to 
laches,  and  operating  to  the  prejudice  of 
parties  in  interest.  First  Nat  Bank  v. 
Cooper  (1873)  20  Wall.  171,  22  L.  Ed. 
273;  In  re  Beck  (C  C  1887)  31  Fed. 
554;  In  re  New  York  Economical 
Printing  Co.  (1901)  106  Fed.  839,  45 
C  C  A.  665,  5  Am.  Bankr.  Rep.  697; 
In  re  Groetzinger  &,  Sons  (1903)  127 
Fed.  124,  62  C  C  A.  124,  11  Am. 
Bankr.  Rep.  467;  In  re  Milgraam  (D. 
C  1904)  133  Fed.  802,  13  Am.  Bankr. 
Rep.  337.  A  delay  of  30  days  in  filing 
9/  petition  for  revision  is  not  unreason- 
ably great.  littlefield  v.  Delaware  & 
H.  Canal  Co.  (C  0.  1871)  Fed.  Cas. 
No.  8,400.  CONTRA,  In  re  Wink  (D. 
C  1913)  .206  Fed.  348.  The  lapse  of 
more  than  six  months  is  not  necessarily 
an  imperative  reason  for  dismissing  the 
petition.  In  re  Groetzinger  &  Sons 
(1903)  127  Fed.  124,  62  C.  C  A.  124, 
11  Am.  Bankr.  Rep.  467.  But  a  delay 
of  six  months  and  twelve  days  may  be 
unreasonably  great.  In  re  Milgraum 
(D.  C  1904)  133  Fed.  802,  13  Am. 
Bankr.  Rep.  337.  Neglect  to  file  the 
petition  for  over  seven  months  amounts 
to  laches.  First  Nat.  Bank  v.  Peavy 
(1905)  133  Fed.  1019,  66  C  C  A.  125. 
A  petition  filed  three  years  after  the 
matter  sought  to  be  reviewed  had  been 
disposed  of  was  too  late.  Blanch ard  v. 
Ammons  (1910)  183  Fed.  556.  106  C. 
C  A.  102,  25  Am.  Bankr.  Rep.  590. 

The  right  of  review  on  petition  can 
be  claimed  only  in  respect  to  some  pro- 
ceeding which  is  pending  in  the  dburt  of 
bankruptcy.  In  re  Alexander  (G.  0. 
1869)  Fed.  Cas.  No.  160.  But  the 
supervisory  jurisdiction  may  be  exer- 
cised by  the  circuit  court  of  appeals  be- 
fore the  district  court  has  taken  final  or 
even  interlocutory  action  on  the  matter 
in  question,  if  it  has  been  considered 
and  an  opinion  rendered  by  the  latter 
court  In  re  Kyle  (C.  C  1910)  181 
Fed.  617.  And  exceptions  to  a  pro- 
posed distribution  of  the  bankrupt's  es- 
tate must  be  filed  before  the  final  de- 
cree of  confirmation  is  entered;  excep* 
tions  taken,  and  a  petition  for  review 
based  thereon,  if  not  filed  until  after 
the  confirmation  and  after  the  final  div- 
idend has  been  distributed  in  accord- 
ance with  it,  will  not  be  considered. 
In  re  Heebner  (D.  C  1904)  132  Fed. 
1003, 13  Am.  Bankr.  Rep.  256.  Time  to 
file  a  petition  of  review  held  to  com- 
mence from  entry  of  orders  directing 
payment  to  a  trustee  in  bankruptcy  and 
denying  an  application  to  open  the  case 
for  additional  testimony.  In  re  Place 
(D.  C  1915)  224  Fed.  778. 

8.  Parties  to  appeal  or  review.— 
Where  a  single  order  or  judgment  is 
made  by  a  district  court  in  a  bank- 
ruptcy proceeding,  which  determines  a 
question  affecting  alike  different  claim- 
ants, they  may  unite  in  an  appeal 
therefrom,  although  their  interests  are 
several  and  distinct.  Crim  v.  Wood- 
ford (1905)  136  Fed.  34,  68  C  C  A. 


4) 


BANKBUFTCX    ({  25) 


§  9609 


I,  14  Am.  Bnakr.  Bep.  802.  And  it 
mmaterial  that  same  complain  of  one 
iged  error  and  some  of  aootber, 
ce,  on  such  an  appeal,  all  prior  rul- 
s  are  reviewable.  Sterena  t.  Nave- 
Cord  Mercantile  Co.  (C.  C.  A.  1906) 
»  fed.  71,  17  Am.  Bankr,  Bep.  609. 
□eceaear;  parties  are  not  joined  in 

appeal  in  due  time,  it  will  become 
perative  in  bo  far  as  it  cballengea  or 
!ctB  tbeir  righta.  Gray  v.  Grand 
rka  Mercantile  Co.  (1906)  139  Fed. 
I,  TO  G.  C,  A.  634,  14  Am.  Bankr. 
p.  780. 

Ireditora  who  appear  in  oppoEltiou 
1  petition  in  involuntary  bankruptcy 
I  COD  teat  the  adjudication  have  a 
ht  to  appeal  from  tbe  decree  of  ad- 
IcatioD.  In  re  Me;er  (1889)  98 
].  976.  3d  C.  C.  A.  368,  3  Am.  Bankr. 
p.  SSS.  On  appeal  from  a  decree  re- 
iog  to  adjudge  a  defendant  bankrupt, 
ditors  other  than  the  original  peti- 
lers   who   intervened   and   Joined   in 

petition  must  join  in  or  be  aeveied 
m  the  appeal.  In  re  Dandridge  & 
Eh   (1&13)   20&  Fed.  838,   126  C.  C. 

662.  Where,  pending  a  motion  to 
Diias  an  appeal  from  a  bankruptcy 
udicatlon  because  tbe  bankrupt  was 
:  joined  a  a  a  party,  he  voluntarily 
leared,  waived  notice,  and  submitted 
iielf  to  the  court's  juriadicCion,  he 
reby  became  a  party  as  though  orig- 
Uy  joined,  and  the  motion  to  dUmiaa 
aid  be  denied.  Hill  v.  Western  Klec. 
:  Go.  (1914)  214  Fed.  243,  130  0. 
A.  613,  affirming  order  In  re  Rao- 

(D.  C.  1913)  210  Fed,  629.  Cred- 
ra  who  oppose  a  bankrupt's  applica- 
a  for  discharge  have  a  right  to  ap- 
il  from  en  order  granting  the  dia- 
itte;  and  a  creditor's  right  to  be 
ird  on  appeal  wltb  respect  to  tbe 
mting  of  a  bankrupt's  discharge  can- 
:  be  prejudiced  by  tbe  acceptance  of 
iropoaed  compromise  by  a  majority 
the  other  creditors.  In  re  Doyle  (C. 
A,  1915)  220  Fed.  434. 
i  bankrupt  whose  application  to  have 
imposition  confirQied  was  not  for- 
lly  opposed  by  creditors  cannot  ap- 
il  from  a  decree  of  refusal,  there 
ag  a  want  of  parties,  as  the  quea- 
n  is  merely  between  the  bankrupt 
Ithecoort.  Rossv.  Saunders  {1901) 
5  Fed.  915,  45  C,  C.  A.  123,  5  Am. 
nkr.  Rep.  360.  But  if  a  composition 
confirmed,  and  the  asaentioB  cred- 
rs  have  received  the  am  aunts  to 
ich  they  are  entitled,  they  are  neces- 
ry  parties  to  an  appeal  by  another 
^itor.  Mnrshall  Field  &  Co,  v.  Wolf 
Bto.  Dry  Goods  Co.  (1003)  120  Fed. 
!,  57  C.  C.  A.  326,  9  Am.  Bankr. 
p.  693. 

9. From  order  allowing  or  ra- 
iting claim.— In  the  case  where  a 
editor  presents  a  claim  against  the 
tate  of  tbe  bankrupt,  and  another 
alitor  objecta  to  and  contests  it,  and 
i»  allowed,  an  appeal  may  be  taken 
rectly  by  the  contesting  creditor.     In 

Hoche   (1900)   101  Fed.  956,  42  C. 

A.  lis,  4  Am.  Basfcr.  Rep.  369; 


Gray  v.  Grand  Porks  Mercantile  Co. 
(1905)  138  Fed.  344,  70  C.  G.  A.  634, 
14  Am.  Bankr.  Rep.  780.  Trustees  in 
bankruptcy  da  not  represent  creditors 
in  prosecuting  their  claims  to  an  allow- 
ance in  the  bankruptcy  proceeding  or 
to  a  judgment  in  other  courts,  and 
hence  where,  in  a  auit  against  stock- 
holders of  bankrupt  corporation,  the 
court  disallowed  the  claim  of  a  cred- 
itor, it  waa  improper  for  tbe  trustee 
to  appeal  at  tbe  instance  of  such  cred- 
itor. Biggs  V.  Westen  (Mo.  1913)  164 
S.  W.  70S,  Where,  after  proof  of  a 
claim  against  a  bankrupt's  estate  by  an 
importer  of  wool,  it  was  assigned  to 
another  and  later  expunged,  on  a  hold- 
ing that  tbe  claim  belonged  to  a  bank, 
there  was  a  sufficient  controversy  be- 
tween the  bank  and  the  assignee  to  en- 
title the  latter  to  appeal.  Asaets  Real- 
ization Go.  V.  Sovereign  Bank  of  Can- 
ada (1014)  210  Fed.  158,  126  C.  C.  A. 
662,  affirming  judgment  In  re  Dunlap 
Carpet  Co.  (D.  C.  1913)  206  Fed.  728. 
A  creditor  of  a  bankrupt's  estate  ia 
not  entitled  to  appeal  from  an  order 
allowing  daima,  where  the  referee  has 
found  that  the  assets  are  amply  auffl- 
cient  to  pay  all  scheduled  claims. 
Claimant  againat  the  estate  of  a  bank- 
rupt, having  continually  assumed  tbe 
status  of  a  creditor,  could  not  appeal 
from  an  order  allowing  other  claims 
against  tbe  estate  on  tbe  ground  that 
be  was  a  stockholder.  In  re  National 
Pressed  Brick  Go.  (1914)  212  Fed. 
878.  129  C.  C.  A.  398. 

But  other  authorities  hold  tbat  an 
appeal  from  the  allowance  of  a  claim 
in  bankrnptcy  can  be  taken  only  by  the 
trustee  in  bankruptcy,  who  represents 
alt  the  creditors.  Chatfield  v.  O'Dwyer 
(1900)  101  Fed,  797.  42  C.  C.  A.  30, 
4  Am.  Bankr.  Rep,  313;  Foremen  v, 
Burleigh  (1901)  109  .Fed.  313.  48  O. 
C.  A,  378,  6  Am.  Bankr,  Rep.  230.  If 
tbe  trustee,  in  such  a  case,  refuses  to 
appeal,  the  objecting  creditor  may 
move  the  district  court  to  direct  the 
trustee  to  take  an  appeal  or  to  per- 
mit the  creditor  to  prosecute  an  ap- 
peal in  tbe  name  of  the  trustee.  The 
granting  of  such  leave  is  in  tbe  discre- 
tion of  the  court,  and  may  be  condi- 
tioned on  the  payment  of  tbe  costs  of 
the  litigation  by  the  objecting  creditor, 
if  the  appeal  is  unsuccessful.  Chatfield 
V.  O'Dwyer  (1000)  101  Fed.  797.  42 
C,  C.  A,  30,  4  AuJ.  Bankr.  Hep.  313; 
Ohio  Vallev  Bank  Co.  v.  Mack  (19061 
183  Fed.  1.55,  89  C.  C.  A.  605.  20  Am. 
Bankr.  Rep,  010.  A  bankrupt's  cred- 
itor under  proper  circumstances  may 
be  permitted  to  appeal  from  an  order 
allowing  claims  against  the  bankrupt's 
estate  when  the  trustee  has  refused  to 
do  so.  In  re  National  Pressed  Brick 
Co.  (1914)  212  Fed.  878,  129  C.  C. 
A.  308.  The  circuit  court  of  appeals 
refused  to  dismiss  an  appeal  taken  by 
the  objecting  creditor,  instead  of  by 
tbe  trustee,  where  it  appeared  that  the 
latter  had  refused  to  allow  the  use  of 
his  name  for  tbe  purpose  of  an  appeal. 
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authorized  by  a  corporation  to  file  av 
ft  petition,  for  a  review  of  proceedii 
in  bankruptcy  against  the  corporatii 
and  to  appear  for  It  In  the  appeUi 
court,  will  be  taken  as  concluaiTe  e 
dence  ot  their  authority,  in  the  absei 
of  proof  to  the  contrary.  Alabama 
C.  E.  Co.  T.  Jonea  (a  C.  1871)  F. 
Cas.  No.  126. 

II.  PraotiM  on  appetl^-Tha  praet 
on  an  appeal  in  bankruptcy  is  gOTeri 
by  substantially  the  same  roles  aa 
appeal  in  equity,  except  where  othi 
wise  directed.  Cook  Inlet  Coal  Fie 
Co.  T.  Caldwell  (1906)  147  Fed.  4' 
78  0.  C.  A.  17,  17  Am.  Bankr.  R 
13S;  First  Nat  Bank  v.  Abbott  (ISd 
16S  Fed.  852,  91  C.  C.  A.  538,  21  A 
Bankr.  Bep.  436. 

Any  party  appealing  from  a  judgmi 
or  order  in  bankruptcy  affecting  '. 
rights  must  comply  strictly  with  I 
requirements  of  the  act  and  of  the  g< 
erai  orders  .in  bankruptcy  applicable 
the  case,  and  in  default  of  such  co 
pliance  the  appellate  court  must  d 
miss  the  attempted  appeal.  In  re  Co 
roan  (C.  C.  1870)  Fed.  Caa.  No.  2,9 

Notice  and  citation  and  bond  are  n 
under  the  existing  bankruplcy  act,  ; 
riGdictloually  requisite  in  an  app 
proper,  in  the  sense  that  notice  mi 
issue  within  the  time  limited  for  taki 
the  appeal,  though  notice  la  neci;ast 
in  order  to  perfect  the  appeal,  unit 
prayed  in  open  court,  and  the  appelli 
court  will  not  proceed  to  a  hearing  i 
til  citation  baa  been  iaaued  and  serv< 
In  re  Quality  Shop  Co.  (1912)  202  F< 
196,  120  C.  C.  A.  410;  In  re  T,  E.  E 
Co.  (1906)  148  Fed.  832.  78  C.  0. 
622,  17  Am.  Bankr.  Rep.  517;  Coin 
bia  Iron  Works  v.  National  Lead  ( 
(1904)  127  Fed.  9»,  62  C.  C.  A.  1 
64  L.  B.  A.  645,  11  Am.  Bankr.  R. 
340;  Lockman  v.  Lang  (1904)  132  F< 
1,  66  C.  C.  A.  621,  12  Am.  Bankr.  H. 
497;  Gray  t.  Grand  Forks  Uercant 
Co.  (1905)  138  Fed.  344,  TO  C.  C. 
634.  14  Am.  Bankr.  Bep.  780;  Ruby 
Atkinson  (ISOO)  93  Fed.  577,  35  C. 

A.  458;  NorcroBB  v.  Nave  &  McCo 
MereanUle  Co.  (1900)  101  Fed.  7! 
42  C.  C.  A,  29,  4  Am.  Baokr.  Rep.  3; 

Appellants  other  than  the  trustee 
bankruptcy  are  not  exempt  from  t 
necessity  of  giving  ft  proper  bond 
appeal,  and  unless  such  bond  is  fill 
and  is  sufficient  in  form  and  subatam 
the  appeal  must  be  dismissed.  In 
Miller  (1904)  13  OkL  657,  75  Pi 
112S;  Hawkins  v.  Hastings  Nat.  Ba 
(C.  C.  1870)  Fed.  Cas.  No.  6.245; 
re  Alexander  (C.  C.  1869)  3  N.  B. 
29,  Fed.  Cas.  No.  160;  Benjamin 
Hart  CD.  C.  1871)  4  N.  B.  B.  408.  Vi 
Caa.  No.  1,S02.     But  compare  In  re 

B.  HUl  Co.  (1906)  148  Fed.  832.  78 

C.  A.  622.  17  Am.  Bsnkr.  Rep.  51 
Aa  to  form  and  sufficiency  ot  bond,  s 
In  re  Battoo'a  Eatate  (D.  C.  1906)  !• 
Fed.  540,  16  Am.  Bankr.  Rep.  56 
FUckioger  r.  First  N&t  Bank  (190) 
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Fed.  162,  76  C.  C.  A.  132,  16  Am. 
kr.  Rep.  678.  The  bond  od  appeal 
t  be  spproTed  b;  tbe  judge,  and 
lority  to  approve  it  may  not  be  del- 
ed to  the  clerk  of  the  court  In  re 
:k  Diamond  Copper  MId.  Co.  (1906) 
LrU.  39,  8fi  Fac.  656. 
proceedinE  tor  tie  appointment  of 
K^eirer  under  section  3e  (ante,  J 
')  is  separate  and  distinct  Iron  a 
eeding  to  adjudicate;  bo  that, 
re  an  appeal  is  taken  from  an  order 
iiBBliig  the  petition,  the  Sling  of  an 
^al  bond  does  not  operate  as  a  en- 
edeat  eo  aa  to  prolong  the  receiV' 
ip.  but  operates  to  supersede  only 
order  of  diamissal.  T.  K.  HiU  Co. 
loited  States  Fidelity  &  Guaranty 
(1014)  184  ni  App.  &2S.  judgment 
med  (1914)  lOT  N.  E.  194,  265  lU. 


.  Praotloe  an  petltloi  for  revlalon. 
1  application  for  review  under  the 
jory  Jurisdiction  of  the  circuit  court 
Lppeala  ia  made  by  petition,  which 
lid  be  addreaaed  to  and  filed  in  the 
ler  circuit  court  of  appeals.-  In  re 
iams    (U.   C.   1901)   105   Fed.   906. 

petition  may  be  preaented  to,  and 
wed  by,  a  judge  of  the  circuit 
't  of  appeals,  but  not  by  the  judge 
be   district  court.     In  re  WUliama 

C.  1001)  100  Fed.  906.  Compare 
«  Abraham  (1899)  93  Fed.  767,  35 
1  A.  592,  i  Am.  Banlir.  Rep.  2SS. 

see  Meyer  Bros.  Drug  Co.  y, 
Lin  Drug  Co.  (190&)  136  Fed.  S06, 
2.  C.  A.  240,  14  Am.  Bankr,  Rep. 

holding   that  a   petition  for   revi- 

will   not   be  dismissed   because   It 

not  allowed  by  a  judge. 

petition  for  review  which  fails  to 
[e  that  the  error  complained  of  was 
matter  of  law"  or  to  assign  any 
Ific  errors  of  law,  is  insufficient 
e  Witberbee  (1913)  202  Fed.  896, 
C.  C.  A.  251.  It  should  state  spe- 
illy  tbe  Question  of  law  which  was 
Ived  and  ruled  upon  by  the  district 
't,  and  as  to  wbich  a  reveraal  of  its 
an  is  sought,  and  should  he  ac- 
panied  by  a  certified  copy  of  bo 
h  of  tbe  record  as  will  exhibit  the 
ner  in  which  the  question  arose  and 
letermination;  and   the  questioo  of 

so  presented  is  the  only  question 
^h  will  be  decided  by  the  appellate 
t.  Steiner  v.  Marshall  (1905)  140 
,  710,  72  C.  C.  A.  103,  15  Am. 
kt.  Rep.  486:  In  re  Taft  (1904) 
Fed.  511,  66  C.  C.  A.  385,  13  Am. 
kr.  Rep.  417;  Conrier- Journal  Job 
Lting  Co.  V.  Schaefer -Meyer  Brew- 
Co.  (1900)  101  Fed.  699.  41  C.  C. 
114,  4  Am.  Bankr.  Rep.  183:  In  re 
er  (1900)  104  Fed.  287.  43  C.  C. 
136,  4  Am.  Bankr.  Rep.  778:  In  re 
wrdi  (1809)  96  Fed.  935,  37  C.  O. 
134,  8  Am.  Bankr.  Rep.  145;  In  re 
aham  (1899)  93  Fed.  767,  35  C.  C. 
192,  2  Am.  Bankr.  Rep.  266;  Little- 
:  V.  Delaware  ft  H.  Canal  Co.  (C. 
.871)  4  N.  B.  E.  267,  Fed.  Cas.  No. 


8,400;  In  re  South  Boston  Iron  Co.  (C. 
a  1S76)  Fed.  Cas.  No.  13.183;    In  re 

Sutherland  (C.  C.  1843)  Fed.  Cas.  No. 
13,636;  In  re  Urant  (C.  G.  1843)  Fed. 
Cae.  No.  5.690.  The  statements  in  a 
petition  for  review,  like  those  in  any 
other  pleading,  must  be  taken  as  true 
on  demurrer,  and  if  sufficient,  the  dc 
cree  below  will  be  reversed.  Curran  v. 
Munger  (C.  C.  1871)  6  N.  B.  R.  33, 
Fed.  Cas.  No.  3.487.  A  stipulation 
that  two  petitions  to  review  orders  in 
bankruptcy,  with  certified  copies  traus- 
tnitted  by  the  clerk  of  the  district  court, 
should  be  printed  in  one  appeal  book, 
is  not  sufficient  to  constitute  a  waiver 
of  any  legal  objection  to  the  petitions. 
In  re  Strobel  (C.  C.  A.  1908)  180  Fed. 
916,  20  Am.  Bankr.  Rep.  22. 

Where  petitioners  in  bankruptcy  aak 
the  court  of  appeals  to  review  restrain- 
ing and  reference  orders  made  by  the 
district  court,  enjoining  the  prosecution 
of  suits  against  the  bankrupt  in  a  state 
court,  and  referring  the  claims  in  suit 
to  a  special  master  for  liquidation,  they 
cannot  obtain  a  review  of  tbe  district 
court's  jurisdiction  of  the  entire  bank- 
ruptcy proceeding.  In  re  New  Xork 
Tunnel  Co.  (1008)  1B9  Fed.  688.  86  C. 
C.  A.  556.  20  Am.  Bankr.  Rep.  25. 

Where  the  response  to  such  a  peti- 
tion is  not  filed  within  the  time  pre- 
scribed by  the  applicable  rule  of  court, 
the  failure  of  tbe  defendant  to  deny  al- 
legationa  of  tact  in  such  petition  will 
be  taken  as  an  admission  that  they  are 
true.  In  re  Frank  (1910)  182  Fed.  704, 
26  Am.  Bankr.  Hep.  486. 

By  the  terms  of  tbe  statute,  "due 
notice"  is  a  prerequisite  to  the  eier- 
cise  of  the  jurisdiction  of  the  reviewing 
court  This  means  that  proper  and  suf- 
ficient notice  of  the  petition  for  review 
must  be  served  upon  the  party  occupy- 
ing a  position  in  the  controversy  ad- 
verse to  that  of  the  petitioner,  or  npon 
his  attorney,  vrithin  a  reasonable  time. 
Alabama  ft  C.  R.  Co.  v.  Jones  (C.  C. 
1871)  5  N.  B.  R.  07.  Fed.  Cas.  No.  126; 
In  re  Seebold  (1901)  105  Fed.  910. 
45  0.  C.  A.  117.  5  Am.  Bankr.  Rep. 
358.  See  In  re  Sweetser  (O.  a  A. 
1900)   168  Fed.  1018. 

There  must  be  something  fn  tbe  na- 
ture of  an  appealable  decision  to  be 
brought  before  the  reviewing  court. 
An  order  of  the  district  court  setting 
aside  a  sale  of  the  bankrupt's  property 
and  directing  a  resale  is  not  review- 
able on  petition  until  after  the  resale 
lias  been  made  and  confirmed.  Sturgias 
v.  Corbln  (1905)  141  Fed.  1.  72  C.  C. 
A.  170.  16  Am.  Bankr.  Rep.  643. 

13.  Assignment  of  arrors  and  bill  of 
exoApt  Ions  .—The  rule  of  tbe  drcuit 
courts  of  appeala  requiring  the  filing 
of  an  aaaignment  of  errors  In  the  court 
below  is  applicable  to  appeals  taken 
under  the  bankruptcy  act.  such  as  an 
appeal  from  a  judgment  making  or  re- 
fusing to  make  an  adjudication,  grant- 
ing or  denying  a  discharge,  or  al- 
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lowing  or  rejectiiif  a  claim.  If,  on 
such  an  appeal,  no  assignment  of  er- 
rors is  filed,  the  judgment  of  the  dis- 
trict court  will  be  affirmed.  In  re 
Dunning  (1899)  94  Fed.  709,  36  C.  G. 
A.  437;  Lloyd, y.  Chapman  (1899)  93 
Fed.  599,  35  0.  C.  A.  474;  In  re 
Smith  (CCA.  1913)  203  Fed.  369,  29 
Am.  Bankr.  Rep.  628.  In  re  Federal 
Contracting  Co.  (1914)  212  Fed.  693, 
129  C  C  A.  229.  And  an  assignment 
not  conforming  to  the  rule,  in  failing 
to  point  out  the  errors  complained  of, 
is  not  entitled  to  be  considered,  al- 
though, where  a  general  assignment  is 
made,  the  court  is  not  without  juris- 
diction and  may  permit  an  amendment. 
FUckinger  v.  First  Nat.  Bank  (1906) 
145  Fed.  162,  76  0.  C  A.  132,  16  Am. 
Bankr.  Rep.  678.  And  where  specific 
questions  are  raised  by  the  assignment 
of  errors,  no  others  will  be  reviewed 
by  the  appellate  court  Buckingham 
V.  Estes  (1904)  128  Fed.  584,  63  C 
^  C  A.  20,  12  Am.  Bankr.  Rep.  182. 
In  the  case  of  a  petition  for  revision, 
as  distinguished  from  an  appeal,  no 
formal  assignment  of  errors  is  neces- 
sary. But  the  petition  must  set  forth 
clearly  and  specifically  the  matter  of 
law,  or  questions  of  law,  decided  by 
the  district  court  and  as  to  which  a  re- 
versal of  its  judgment  is  desired,  so 
that  the  issue  may  be  clearly  defined 
before  the  appellate  court,  and  only 
such  errors  of  law  as  are  thus  plain- 
ly presented  will  be  considored  on  the 
review.  Ross  v.  Stroh  (1908)  165  Fed. 
628,  91  C  0.  A.  616,  21  Am.  Bankr. 
Rep.  644;  In  re  Lans  (1907)  158  Fed. 
610,  85  C  C  A.  432,  19  Am.  Bankr. 
Rep.  458.  But  compare  Davis  v. 
Crompton  (1907)  158  Fed.  735,  85  C 
C  A.  633,  20  Am.  Bankr.  Rep.  53. 
See  In  re  Witherbee  (C  C  A.  1913) 
202  Fed.  896,  30  Am.  Bankr.  Rep.  314. 
But  where  there  is  no  sufficient  speci- 
fication of  legal  error,  presenting  the 
questions  sought  to  be  reviewed,  but 
the  evidence  is  such  as  to  raise  a  doubt 
as  to  the  merits  of  the  petitioner's 
claim,  the  revisory  petition  may  be 
dismissed  without  prejudice  to  such 
further  proceedings  as  the  district 
court  may  consider  to  be  proper.  Ross 
V.  Stroh  (1908)  165  Fed.  628,  91  C 
C  A.  616,  21  Am.  Bankr.  Rep.  644. 

As  a  proceeding  in  bankruptcy  is  sub- 
stantially a  proceeding  in  equity,  no 
bill  of  exceptions  is  ordinarily  neces- 
sary. Dodge  V.  Norlin  (1904)  133  Fed. 
363,  66  C  0.  A.  425,  13  Am.  Bankr. 
Rep.  176.  Formal  exceptions  to  a  ref- 
eree's ruling  allowing  fees  to  a  bank- 
rupt's attorneys  were  not  essential  to 
a  review  thereof  on  appeal.  In  re  Lane 
Lumber  Co.  (D.  C.  1913)  206  Fed.  780. 
A  bill  of  exceptions  is  necessary  in  the 
case  of  a  trial  by  jury,  except  where 
the  verdict  was  taken  as  merely  ad- 
visory. In  re  Neasmith  (1906)  147  Fed. 
160,  77  C  C  A.  402,  17  Am.  Bankr. 
Rep.  128. 
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14.  Record  •■  tppoalw— The  rule  of 
the  circuit  courts  of  appeals  provid- 
ing that  "no  case  will  be  heard  until 
a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  pa- 
pers, exhibits,  depositions,  and  other 
proceedings  which  are  necessary  to  the 
hearing  in  this  court,  shall  be  filed,'' 
(see  section  1114,  p.  1^4,  ante)  is 
applicable  to  appeals  in  bankruptcy 
cases.  Cook  Inlet  Coal  Fields  Co.  v. 
Caldwell  (1906)  147  Fed.  476,  78  C  0. 
A.  17,  17  Am.  Bankr.  Rep.  135.  And 
see  Synnott  v.  Tombstone  ConsoL 
Mines  Co.  (0.  C  A.  1913)  207  Fed. 
544.  And  if  the  record  is  not  filed 
within  the  time  allowed  by  law,  nor  any 
application  made  for  an  extension  of 
the  time,  the  appeal  will  be  dismiss- 
ed. In  re  Alden  Electric  Co.  (1903) 
123  Fed.  415,  59  C  C  A.  509.  10  Am. 
Bankr.  Rep.  370.  If  it  does  not  clear- 
ly set  forth  facts  necessary  to  a  de- 
termination of  the  questions  involved, 
it  will  be  remanded  to  the  district 
court  with  directions  to  have  the  facta 
fully  reported  to  it  and  to  pass  on  the 
same.  Devries  v.  Shanahan  (1903) 
122  Fed.  629,  58  0.  C  A.  482,  10  Am. 
Bankr.  Rep.  518. 

In  bankruptcy  appeals,  the  record  re- 
quired to  be  certified  and  filed  is  the 
record  of  the  case  in  the  bankruptcy 
court.  Cook  Inlet  Coal  Fields  Co. 
V.  Caldwell  (1906)  147  Fed.  475,  78 
O.  C  A.  17,  17  Am.  Bankr.  Rep.  135. 
And  in  the  absence  of  a  stipulation  or 
agreement  of  the  parties,  the  whole  of 
the  record,  in  the  strict  sense  of  the 
word,  must  be  transmitted  to  the  ap- 
pellate court.  In  re  A.  L.  Robertshaw 
Mfg.  Co.  (D.  C  1905)  135  Fed.  220, 
14  Am.  Bankr.  Rep.  341;  Dodge  v. 
NorUn  (1904)  133  Fed.  363,  66  O.  C 
A.  425,  13  Am.  Bankr.  Rep.  176.  And 
the  court  of  bankruptcy  from  which  the 
appeal  is  taken  has  no  jurisdiction  to 
designate  what  records  shall  be  certified 
on  which  the  appellate  court  shall  de- 
termine the  appeal.  The  parties  to  the 
appeal  may  agree  as  to  the  contents  of 
the  appeal  record,  but  if  they  are  una- 
ble to  do  so,  it  is  the  duty  of  the  ap- 
pellant to  file  a  prtecipe  with  the  clerk 
pointing  out  specifically  what  records, 
in  his  judgment,  should  be  certified, 
leaving  the  appellee,  if  he  thinks  the 
records  certified  are  insufficient,  to  sug- 
gest a  diminution  of  the  record  and  ask 
for  a  certiorari.  In  re  A.  L.  Robert- 
shaw Mfg.  Co.  (D.  C  1905)  135  Fed. 
220,  14  Am.  Bankr.  Rep.  341.  On  an 
appeal  from  an  order  under  subdivision 
"a"  of  this  section,  the  court  is  not  re- 
quired to  state  its  findings  of  fact  and 
conclusions  of  law.  In  re  Martin 
(1912)  201  Fed.  81,  119  C  C  A.  363, 
denying  rehearing  (1912)  193  Fed.  841. 
113  C  C  A.  627.  A  decree  of  a  district 
court,  disallowing  a  claim  in  bankruptcy 
based  on  written  instruments  on  the 
ground  that  they  constituted  a  con- 
tingent liability,  cannot  be  reviewed  on 
appeal  where  the  record  does  not  dis- 
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>  the  terms,  pFOTieions,  or  condi' 
I  of  each  iustrumeDts.  SyoDott  t. 
batone  Cnoaol.  Mines  Co.  (C.  0. 
913)  207  Fed.  544,  rehearing  denied 
C.  A.  1913)  208  Fed.  251. 
le  appellate  c;ourt  will  not  travel 
ide  the  record,  nor  pa  as  npoD  quea- 
1  which  it  doeB  not  raise  or  which 
aot  clearly  defined  hy  tbe  facta  and 
Included.      Buckingham    v.    Estes 

4)  128  Fed.  684.  63  C.  C.  A.  20, 
Im.  Bankr.  Bep.  171;    In  re  Oak- 

Lumbet  Co.  (1900)  174  Fed.  634, 

X  C,  A.  388,  23  Am.  Bankr.  Rep, 

In  re  Myer   (1907)   14  N.  M.  45, 

■ac.  246;   In  re  Grant  (C.  C.  1843) 

Cas,  No.  5,600.  Except  in  bo  far 
:  may  be  aided  b;  the  preeumptions 
il  and  proper  in  ancb  caaeB.  Sbaf- 
V.  Koblegard  Co.  (1910)  183  Fed. 
105  C.  C,  A-  363,  24  Am.  Bankr. 
.  898.  Without  a  special  finding  or 
[ffident  transcript,  or  showing  that 
meys  had  contracted  (or  employ-, 
t  In  advance  of  tbe  selection  of  a 
tee  for  the  bankrupt,  the  court  of 
•ala  could  not  review  an  objection 
D  allowance  for  the  attorney'a  aerv- 

on  that  ground.  In  re  Smith 
3)  203  Fed.  369.  121  C.  C.  A.  485. 

. On  petition  for  revision. — On 

^tition  to  Buperintend  and  revise  in 
ter  of  law,  the  rules  in  some  cir- 
3  require  that  a  record  eball  be  fiU 
:he  Bame  aa  in  case  of  an  nppeo!. 
k  Inlet  Coal  Fields  Co.  v.  Caldwell 
)6)  147  Fed.  475,  78  C.  G.  A.  17,  17 

Bankr.  Rep.  135.  And  at  any  rate 
record  brought  np  must  coQlaiD  a 
ing  ot  facts,  or  ao  far  diacloae  the 
s  aa  clearly  to  ahow  the  question 
Lw  nbich  was  raised  and  paased  up- 
>y  tbe  district  court,  and  also  ahow 
ther  the  particular  question  sought 
e  reviewed  was  decided  by  tbe  dis- 
t  court  as  one  of  fact  or  of  law. 
dry  V.  San  Antonio  Brewing  Abb'u 
38)  168  Fed.  700.  86  C.  C.  A.  568, 
Am.  Bankr.  Hep.  226;  Hegner  v. 
sricao  Trust   &  Sav.   Bank   (Iflll) 

Fed.  590,  109  C.  C.  A.  429.  26  Am. 
ikr.   Rep.   571;    In   re   Pettingill  Sc 

(19tS)  137  Fed.  840,  70  C.  C.  A. 
,  14  Am.  Bankr.  Hep.  757;  In  re 
ton  Dry  Goods  Co.  (1803)  125  Fed. 
,  60  C.  C.  A.  118.  11  Am.  Bankr. 
:  97;    In  re  Tbroekmorlon   (1012) 

Fed.  656,  116  C.  C.  A.  348,  28  Am. 
ikr.  Rep.  487;   Jobanaen  Bros.  Shoe 

V.  AUes  (1912)  197  Fed.  274,  116 
::.  A.  636,  28  Am.  Bankr.  Rep.  290. 
I  want  of  aucb  findings  or  state- 
itB  of  tbe  facts  cannot  be  aupplied 
Ibe  mere  opinion  rendered  by  tbe 
rict  court  in  deciding  tbe  case.  In 
Boston  Dry  Goods  Co.  (1003)  125 
1.  226,  60  C.  C.  A.  118,  11  Am. 
ikr.  Rep.  87;    In  re  Pettingill  &  Co. 

05)  137  Fed.  840,  70  C.  C.  A.  338, 
Am.  Bankr.  Rep.  757,  But  aUU  the 
aion  may  be  looked  to  for  the  pur- 
e  of  determining  in  a  general  way 

propositionB  on  which  the  case  waa 
Kised  of,  and  eBpecially  the  quea- 


tions  of  law  which  were  paaaed  upon. 
Samel  v.  Dodd  (1806)  142  Fed.  68,  73 
C.  C.  A.  254,  16  Am.  Bankr.  Rep.  193; 
In  re  Pettingill  &  Co.  (1905)  137  Fed. 
840,  70  a  0.  A.  338.  14  Am.  Bankr. 
Rep.  757. 

Where  an  order  appointing  a  referee 
in  bankruptcy  was  in  the  usnal  form 
and  contained  no  suggestions  that  pro- 
ceedings in  the  case  might  be  beard  by 
referees  in  another  county,  the  fact 
that  such  suggestion  was  contained  in 
the  court's  memorandum  did  not  render 
It  a  part  of  the  record,  or  reviewable 
on  petition  to  revise.  In  re  Watkinson 
(1913)  205  Fed.  145,  123  0.  C.  A.  377. 

16.  Bringing   up    evidence^ 

Where  queations  of  tact  or  of  miied 
law  and  fact  are  sought  to  be  reviewed 
on  an  appeal  in  bankruptcy,  the  evi- 
dence must  be  brought  up.  In  re  Myer 
(1907)  14  N.  M,  45,  89  Pac.  246,  Oth- 
erwise, it  will  be  presumed  that  the 
facts  disclosed  were  sufficient  to  sus- 
tain the  derision  of  tbe  court  below, 
and  only  Eucb  matters  of  law  as  are  ap- 
parent on  the  face  of  the  record  can  be 
considered.  In  re  Baum  (1909)  16tf 
Fed.  410,  94  C.  C.  A.  632,  22  Am. 
Bankr.  Rep.  295.  And  see  Chester- 
town  Bank  v.  Walker  (C.  C.  A.  1008) 
163  Fed.  510,  20  Am.  Bankr.  Rep.  840. 
If  the  record  does  not  contain  all  the 
evidence,  a  motion  to  include  addition- 
al matter  may  be  granted,  reserving  the 
right  to  determine  which  party  shall 
ultimately  bear  the  expense  thereof. 
Herman  Keck  Mfg.  Co.  v.  Lorach 
(1810)  179  Fed.  485.  103  C.  C.  A.  «5, 
24  Am.  Bankr.  Rep.  705.  But  the  fail- 
ure to  incorporate  any  evidence  in  the 
record  on  an  appeal  from  an  adjudica- 
tion of  bankruptcy  will  not  be  ground 
for  dismissal  where  it  does  not  appear 
from  the  record  that  any  evidence  was 
taken,  but  rather  that  tbe  case  was 
submitted  on  petition  and  answer.  G. 
G.  Taft  Co.  V.  Century  Sav.  Bank,  141 
Fed.  3G9.  72  C.  C.  A.  671,  15  Am. 
Bankr.  Rep.  584.  A  court  of  bankrupt- 
cy in  a  proceeding  on  its  equity  aide 
may  allow  and  certify  a  bill  of  excep- 
tions nunc  pro  tunc  to  bring  on  the 
record  evidence  introduced  on  a  prior 
bearing.  Freed  v.  Central  Trust  Co. 
of  Illinois  (1914)  215  Fed.  873. 

When  a  referee  has  certified  to  the 
district  judge  the  question  presented 
before  bim  and  his  decision  thereon, 
with  a  summary  of  tbe  evidence  relat- 
ing thereto,  and  the  mutter  has  been 
heard  end  determined  by  tbe  district 
judge  on  the  record  so  made,  it  is  that 
summary,  and  not  tbe  original  evidence 
before  tbe  referee,  which  should  be  in- 
cluded in  the  record  on  appeal  to  the 
circuit  court  of  appeals.  Cunningham 
v.  German  Ins.  Bank  (1900)  103  Fed. 
932,  43  C.  O.  A.  377,  4  Am.  Bankr. 
Bep.  192.  And  see  In  re  French  & 
Holmes  (1904)  13  Okl.  549,  75  Pac. 
278.  It  has  also  been  laid  down  that 
examiners,  masters,  referees,  and  the 
court  taking  evidence  In  bankruptcy  in 
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tbe  absence  of  a  Jury,  shonld  record, 
and  in  case  of  appeal,  return,  all  tha 
evidence,  ho  tbat,  if  the  appellate  court 
thinks  that  tbe  evidence  rejected  ebould 
hsTe  been  received,  it  may  cooaider  it 
and  render  a  final  decree  without  re- 
manding the  Buit.  But  from  this  rule 
should  be  excepted  evidence  plainly 
privileged  and  evidence  ao  clearly  ir- 
relevant or  immaterial  tbat  it  would 
be  an  abuse  of  process  to  compel  its 
production.  Mi esouri- American  Elec- 
tric Co.  V.  Hamilton -Brown  Shoe  Co. 
(1908>  IBS  Fed.  283,  91  C.  C.  A.  251, 
21  Am.  Bankr.  Hep.  270;  First  Nat 
Bank  t.  Abbott  (1908)  165  Fed.  852, 
SI  C.  a  A.  538,  21  Am.  Bankr.  Bep. 
.430. 

17.  Soopt  of  nvlow— Law  and  tacts. 
— An  appeal  in  baakraptcy  <as  diatin- 
gniBbed  from  a  petition  for  revision)  ia 
subject  to  the  rules  governing  appeals 
in  equit]',  and  therefore,  on  Bucb  an 
appeal,  the  facta  as  well  aa  tbe  law  are 
before  the  appellate  court,  if  proper  as- 
signmeiits  of  error  have  been  IJled,  and 
it  IB  its  duty  to  review  iiucstiona  of 
fact  as  well  as  of  law.  Rosa  v.  Stroh 
(1908)  165  Fed.  628,  91  C.  C.  A.  616, 
21  Am.  BankF.  Rep.  644;  Hatch  v. 
Curtin  (1907)  154  Fed.  791,  83  C.  C. 
A.  495,  IS  Am.  Bankr.  Rep.  82:  Busb 
V.  Lake  (1903)  122  Fed.  561,  58  C.  C. 
A.  447,  10  Am.  Baokr.  Rep.  4^; 
Courier- Journal  Job  Printiog  Co.  v. 
Schaefer-Meyer  Brewing  Co.  (1900) 
101  Fed.  699,  41  0.  C.  A.  614,  4  Am. 
Bankr.  Rep.  183;  Simonaon  v.  Sins- 
heimer  (1900)  100  Fed.  426,  40  C.  C. 
A.  474,  3  Am.  Bankr.  Rep.  824;  In  re 
Ricbards  (1899)  96  Fed.  935,  37  G.  O. 
A.  634,  3  Am.  Bankr.  Rep.  145.  But 
since  the  statute  explicitly  provides 
that  an  appeal  may  be  taken  from  a 
"judgment  adjudging  or  refusing  to  ad- 
judge tbe  defendant  a  bankrupt,"  such 
an  adjudication  may  be  reviewed  on  ap- 
peal, although  only  queBtiona  of  law  are 
presented  for  the  consideration  of  the 
appellate  court.  C,  C.  Taft  Co.  v. 
Century  Sav.  Bank  (1905)  141  Fed. 
369.  72  C.  a  A.  671,  15  Am.  Bankr. 
Rep.  594. 

On  a  petition  to  "superintend  and  re- 
viae  In  matter  of  law"  the  proceedings 
of  a  court  of  bankruptcy,  the  statute 
does  not  contemplate  any  review  of  tbe 
facts  by  tbe  appellate  court,  and  only 
questions  of  law  decided  by  the  court 
below  can  be  brought  up  for  revision  in 
this  mode.  Stuart  v.  Reynolds  (1913) 
204  Fed.  709.  123  a  C.  A.  13;  Hall  v. 
Rej-nolds  (1915)  224  Fed.  103,  139  C. 
C.  A.  659;  Wbitla  &  Nelson  v.  Boyd 
(1914)  213  Fed.  587.  130  C.  C.  A.  16T; 
In  re  Donnellv  (1911)  187  Fed.  121, 
109  C.  C.  A.  39;  IQ  re  Stewart  (1910) 
179  Fed,  222,  102  C.  C.  A.  348;  Ryan 
V.  Hendricks  (C.  C.  A,  1908)  166  Fed. 
94,  21  Am.  Bankr.  Rep.  570;  Ross  v. 
Stroh  (1908)  165  Fed.  628,  91  C.  C.  A, 
616,  21  Am.  Bankr.  Rep.  644;  Lesaius 
V.  Goodman  (1908)  165  Fed.  889.  01  C. 
O.  A.  567,  21  Am.  Bankr.  Rep.  446;  In 
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re  Oraeasler  &.  Beicbwald  (1007)  : 
Fed.  478.  83  C.  C.  A.  304,  18  > 
Bankr.  Rep.  G94;  In  re  Tbrockmor 
(1900)  149  Fod.  146,  79  0.  0.  A-  15, 
Am.  Bankr.  Rep.  856;  Kenova  Loat 
Trust  Co.  V.  Graham  (1905)  135  F 
717,  68  C.  C.  A.  856,  14  Am.  Bar 
Bep.  313;  In  re  Antigo  Screen  D 
Co.  (1903)  123  Fed.  249,  59  C.  C 
248,  10  Am.  Bankr.  Bep.  359;  Conri 
Journal  Job  Printing  Co.  v.  Schaef 
Meyer  Brewing  Co.  (1900)  101  B 
699,  41  C.  C.  A.  614,  4  Am.  Bar 
Rep.  183;  In  re  Bosser  (1900)  : 
Fed.  662,  41  C.  C.  A.  497,  4  Am.  Ban 
Rep.  153;  In  re  Richards  (1809) 
Fed.  935,  37  0.  C.  A.  634,  3  i 
Bankr.  Rep.  145;  In  re  Purvine  (181 
96  Fed.  192,  37  O.  G.  A.  446.  2  J 
Bankr.  Rep.  787:  In  re  Great  West. 
Tel.  Co.  (C.  C.  1873)  Fed.  Cas.  No. 
739;  In  re  Salkey  (C.  C.  1875)  U 

B.  R.  516,  Fed.  Cas.  No.  12.2.^4;  In 
Zinner  (C.  0.  A.  1912)  202  Fed.  1 
29  Am.  Bankr.  Rep.  860:  B-R  El 
trie  &  Telephone  Mfg.  Co.  v.  jE 
Life  Ins.  C!o.  (C.  C.  A.  1913)  206  F 
885,  30  Am.  Bankr.  Rep.  424;  Willis 
son  V.  Richardson  (C.  C.  A.  1913)  : 
Fed.  246,  30  Am.  Bankr.  Rep.  55B; 
re  Witherbee  (C.  G.  A.  1913)  202  F 
896,  30  Am.  Bankr.  Rep.  3U;  In 
Holden  (C.  C.  A.  1913)  203  Fed.  21 
In  re  J.  B.  Jndkins  Co.  (C.  0.  A.  19; 
205  Fed.  892,  30  Am.  Bankr.  Rep.  5 

Tbe  Issue  whether  an  order  ahould 
made  re<]tliring  tbe  bankmpt  to  tl 
over  money  or  property  to  his  truB 
is  purely  of  a  ci^  character,  det 
mi D able  on  a  preponderance  of  e 
dence,  and  at  least  partially  dependi 
on  the  question  of  fact  whether  i 
money  or  property  is  in  the  poBaeaBl 
or  nnder  the  control  of  the  bankri 
and  the  finding  thereon  cannot  be 
viewed  by  the  circuit  court  of  appe 
on  a  petition  for  reviBioa  in  matter 
law,  unless  ao  wholly  unsupported 
tbe  proofs  tbat  the  court  would  be  ji 
tified,  on  a  writ  of  error,  in  setti 
aside  a  verdict  of  a  Jury  for  want 
any  evidence  whatever  to  sq stain 
In  ra  Cole  (1906)  144  Fed.  392,  75 

C.  A.  330,  16  Am.  Bankr.  Rep.  3( 
Ellis  T.  Eralewitch  (1905)  141  F 
954,  73  C.  C.  A.  270,  16  Am.  Ban 
Rep.  615.  Bnt  the  question  of  li 
whether  there  was  any  substantial  e 
dence  to  sustain  an  order  that  a  bar 
rupt  turn  over  assets  to  the  trusl 
could  be  determined  by  tbe  appell< 
court  on  a  petition  to  revise  snch  ord 
Good  V.  £aae  (C.  C.  A.  1914)  211  Fi 
956. 

Tbe  question  whether  money  depoa 
ed  by  a  bankrupt  in  a  bank  in  hia  o' 
name  aa  attorney  belonged  to  him 
to  hia  wife  cannot  be  reviewed  on  pe 
tion  to  revise,  being  one  of  fact  In 
Donnelly  (1911)  187  Fed.  121.  109 
C.  A.  39.  And  for  the  same  reason  I 
revisory  juriadiction  does  not  extend 
the  queation  whether  or  not  the  bai 
rupt   was   guilt;  tit  fraud  in   a   giv 
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tsaction,  where,  no  tar  aa  appears 

a  the  record,  there  may  have  been 
mSict  of  teHtimony  as  to  tbe  facta. 
e  LetBoD  (1907)  167  Fed.  78,  84  C. 
A..  582,  19  Am.  Bankt.  Sep.  SOS. 
■  to  the  queation  whether  a  certain 
I  was  a  reasonable  allowance  for 
attorney's  fee  in  a  case  of  Tolnn- 
r  baukruptc;.  Id  re  Irwin  (1909) 
Fed.  642,  98  C.  G  A.  396,  23  Am. 
Lkr.  Hep.  487.  And  an  allowance 
the  bankruptcy  court  for  aervlcea 
tbe  attornefB  for  the  petilionins 
Jitors  in  iiiToluntarj  bankruptcy  in- 
rea  questions  of  fact  only,  and  a 
ition  to  revise  will  be  denied.  Hall 
EteynoldB  (1915)  224  Fed.  103.  139 
[].  A.  659.  The  same  rule  applies  to 
question  whether  a  creditor  of  the 
krupt  did  or  did  not  have  reus  on  a- 
ground  to  believe  hia  debtor  to  be 
Dlvent  at  the  time  he  obtained  ae- 
ity  for  his  debt.  In  re  Eggert  (1900) 
!  Fed.  T35,  43  C.  C.  A.  1,  4  Am. 
lkr.  Rep.  449.  And  to  tbe  question 
etber  the  lien  claimed  by  a  creditor 
the  bankrupt  under  a  trust  deed 
stituCed    a    valid    preference    under 

bankruptcy  law.  Kenova  Loan  &, 
lit  Co.  T.  Graham  (19051  136  Fed. 
',  88  C.  C.  A.  355,  14  Am.  Bankr. 
p.  313.  And  to  the  question  wbeth- 
or  not  the  court  below  erred  in  or- 
ing  H  sale  of  property  free  from  in- 
[ibraaceB,  on  the  ground  that  it  was 
■ered  by  a  mortgage  which  left  no 
lity  of  redemption  of  value  to  the  es- 
e.  In  re  Union  Trust  Co.  (1903) 
1  Fed.  937,  59  C.  C.  A.  481. 
hi  petition  to  revise  an  order  refus- 

to  vacate  adjudji^ation,  tbe  court 
lid  not  consider  tbe  evidence,  but 
lid  only  determine,  as  matter  of  law. 
ether  tbe  petitioning  creditors  bad  a 
ht  to  come  in  and  defend.  B-R 
^ric  8c  Telephone  Slfg.  Co.  v.  JS^tna 
e  Ids.  Co.  (1913)  206  Fed.  885,  124 
C.  A.  545. 

8.  —  Queitlona  not  raiaed  Mow. 

)n  appeals  in  bankruptcy  the  general 
e  obtains  that  tbe  appetliite  court 
1  review  only  those  isaues  and  quea- 
ns which  were  raised  in  the  court 
ow  and  passed  on  and  decided  by 
parties  will  not  be  permitted  to 
!e  for  the  first  time,  on  appeal,  ob- 
dans  or  contentions  which  they  neg- 
ted  to  take  advantage  of  in  the  court 
lOW  when  they  might  have  done  so. 

re  Friedman  (C.  C.  A.  1908)  161 
d.  200,  20  Am.  Bankr.  Rep.  37;    In 

Bacon   (1908)   159  Fed.  424,  80   C. 

A.  404,  20  Am.  Bankr.  Bep.  107; 
ve  V.  Export  StoraBe  Co.  (1906)  143 
d.  1,  74  C.  C.  A.  155,  16  Am.  Bankr. 
p.  171;  In  re  O'Conneil  (1904)  137 
d.  838,  70  C.  C.  A.  336,  14  Am. 
nkt.  Rep.  237;  BuckiDgham  v.  EsCes 
904)  128  Fed.  584,  63  O.  C.  A.  20, 

Am.  Bankr.  Rep.  182;  In  re  Cale 
Bll)  101  Fed.  31,  111  0.  C.  A.  89. 
t  we  In  re  Cole  <C.  C.  A.  1908)  163 
id.  18(^  20  Am.  Baokr.  Bep.  761. 


On  appeal  from  ■!  district  court's  de- 
cree in  a  controversy  ariaing  in  bank- 
ruptcy proceedings,  the  only  objection 
as  to  a  want  of  jurisdiction  available 
to  the  appellant,  wben  caiaed  for  the 
first  time  in  the  court  of  appeals,  isr 
that  the  district  court  had  no  juris- 
diction to  render  the  decree  appealed 
from.  Enapp  v.  Milwaukee  Trnat  Co. 
(1908)  162  Fed,  675.  89  C.  C.  A-  467,  20 
Am.  Bankr.  Rep.  671. 

A.  court  of  bankruptcy  has  jurisdiC' 
tion  of  a  suit  in  behalf  of  the  bank- 
rupt's estate  to  recover  an  alleged  pref- 
erence, if  the  defendaot  consents;  and 
after  a  hearing  on  tbe  merits,  without 
any  objection  by  the  defendant  on  the 
ground  of  a  want  of  juris ilictloa,  be 
cannot  raise  that  objection  tor  the  first 
time  on  an  appeal.  Boonville  Nat.  Bank 
V.  Blakey  (1901)  107  Fed,  891.  47  O. 
C.  A.  43,  6  Am.  Bankr.  Rep.  18;  In 
re  Canfield  (1912)  193  Fed.  934,  113 
C.  C.  A,  662. 

On  an  appeal  from  an  adjudication  of 
bankruptcy,  where  crpditors  appeared 
and  contested  the  adjudication  solely 
on  tbe  ground  that  the  occupation  of 
the  alleged  bankrupt  was  such  as  to  ex- 
empt him  from  the  statute,  and  tbey 
appeal  from  the  decree,  they  cannot  be 
heard  to  raise  the  objection  of  a  want 
of  evidence  or  of  findings  as  to  tbe  al- 
leged act  of  bankruptcy.  Armstrong  v. 
Fernandei  (1008)  208  U,  S.  324,  28 
Sup.  Ct.  419,  52  L.  Ed.  514,  19  Am. 
Bankr.  Bep,  746.  So,  where  the  ca- 
pacity of  a  trustee  in  bankruptcy  to  sue, 
on  account  of  alleged  defects  in  the 
petition  for  adjudication  and  the  proofs 
on  which  It  was  based,  was  not  chal- 
lenged at  the  trial,  tbe  question  cannot 
be  raised  on  appeal.  Knnpp  v.  Mil- 
waukee Trusrt  Co.  (1908)  162  Fed.  675, 
89  C.  C.  A.  467,  20  Am.  Bankr.  Rep. 
671.  And  where  it  was  not  objected 
in  the  court  below  that  property  of  a' 
bankrupt  ordered  to  be  aold  had  not 
been  inventoried  in  the  manner  required 
by  the  statute,  the  objection  will  not 
be  considered  on  a  revisory  petition. 
In  re  Shoe  &  Leather  Reporter  (1904> 
129  Fed.  588,  64  C.  C.  A.  156,  12  Am. 
Bankr.  Rep.  248. 

An  appeal  from  au  order  discharg- 
ing a  bankrupt  will  be  dismissed  on  tbe 
motioD  of  tbe  appellee,  wheu  the  rec- 
ord does  not  show  that  tbe  question  of 
law  suggested  in  tbe  assignment  of  er- 
rors OD  wbi^  tbe  appeal  is  based  was 
ruled  by  the  court  below.  Fidelity 
Trust  Co.  V.  Bohinson  (1912)  192  Fed. 
562,  27  Am.  Bankr.  Rep.  784;  Vehon- 
r.  Ullman  (1906)  147  Fed.  694,  78- 
C.  C.  A.  82,  17  Am.  Bankr.  Kep.  435. 

Where  a  referee  passed  upon  only 
one  of  a  number  of  objectioDS  filed  to, 
the  discbarge  of  the  bankrupt,  which 
objection  be  sustained,  and  bis  report 
waa  confirmed  by  the  district  court,  an 
appeal  from  the  order  denying  the  dis- 
charge brings  only  that  specific  objec- 
tion before  the  appellate  court  for  con- 
'  aideratloiL     Shaffer  t.  Eoblegard  Co. 
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(1010)  183  Fed.  71,-106  O.  a  A.  363, 
24  Am.  Baokr.  Rep.  808. 

Where  creditors  appear  in  opposition 
to  the  bankrupt's  application  for  dis- 
cbarge  and  file  their  apeci&^tionH  of 
objection,  SB  provided  by  the  act,  ob- 
jections to  the  sufficiency  of  snch  speci- 
fications must  be  presented  to  and  de- 
cided b;  the  district  cuurt,  and  if  no 
objection  is  there  made,  no  criticiBm 
of  tbe  specifications  will  be  beard  on 
appeal.  Osborne  t.  Perkins  (1901) 
112  Fed.  127,  50  C.  C.  A.  1.18.  7  Am. 
Bankr.  Rep.  250;  E.  H.  Godshalk  Co. 
V.  Sterling  (1004)  129  Fed.  680.  «4  C. 
C.  A.  148.  12  Am.  Bankr.  Rep.  302. 

19.  Review  of  flvldenee  and  flndtngt. 

—On  an  appeal  in  banbruptcj  (as  dis- 
tincuiebed  from  a  petition  (or  revision), 
nhure  the  evidence  is  in  tbe  record, 
it  is  within  the  province  of  tbe  appel- 
late court  to  review  tbe  same  and 
thereupon  to  scrutinize  tbe  correctnes* 
of  tbe  decisions  of  the  court  below  on 
questions  of  fact  or  evidence,  proper 
assignments  of  error  having  been  made. 
Bernard  v.  Lea  (1013)  210  Fed.  5S3, 
127  C.  C.  A.  210:  In  re  Neaamith 
(1906)  147  Fed.  160,  77  0.  G.  A.  402, 
17  Am.  Bankr.  Rep.  12S;  In  re  Satke; 
(C-  C.  1875)  11  N.  B.  R.  516,  Fed. 
Cas.  No.  12,254;  In  re  Picton  (0.  G. 
1873)  11  N.  B.  R.  420,  Fed.  Gas.  No. 
11,136.  On  a  petition  to  revise,  a  de- 
cision may  not  be  reviewed  where  such 
a  review  would  require  a  consideration 
of  conflicting  evidence,  or  of  evidence,  al- 
though not  conflietiug,  from  which  differ- 
ent deductions  or  concluaiona  may  rea- 
sonably be  drawn.  In  re  Frank  (C.  C.  A. 
laiO)  182  Fad.  794,  25  Am.  Bankr. 
Rep.  486.  A  petition  to  revise  in  mat- 
ter of  law  the  proceedings  of  a  dis- 
trict court  in  bankruptcy  does  not  usu- 
ally bring  tbe  prior  proceedings  of  a 
referee  before  the  circuit  court  of  ap- 
peals for  review.  In  re  Pettingill  & 
Co.  (1905)  137  Fed.  840,  70  C.  C.  A. 
338.  14  Am.  Bankr.  Rep.  757.  On  a 
proceeding  to  revise  in  matter  of  law 
an  order  of  the  court  of  bankruptcy, 
findings  of  fact  cannot  be  questioned. 
In  re  Stearns  Salt  &  Lumber  Co.  (1915) 
225  Fed.  1.  140  C.  C.  A.  461. 

Where  the  proceedings  to  be  review- 
ed are  had,  in  the  first  instance,  before 
a  referee,  parties  who  desire  a  review 
of  the  evidence  should  eitber  have  the 
testimony  before  tbe  referee  taken 
down  slcDoeraphically,  and  by  him  cer- 
tified to  the  judge,  or  they  should  spe- 
cificall;  point  out  to  the  referee  the  par- 
ticular evidence  which  they  wish  sum- 
marized and  Bbould  ask  him  to  certify 
specific  findings  of  fact.  In  re  Cohen 
(D.  C.  1904)  131  Fed.  391,  11  Am. 
Bankr.  Rep.  439. 

Wbere  the  evidence  is  not  in  the  rec- 
ord, the  appellate  court  will  presume 
that  It  wsB  sufficient  to  establish  tbe 
particular  facts  on  which  the  decision 
was  based.  First  fftate  Bank  v.  Has- 
well  (1909)  174  Fed.  209,  98  C.  C.  A, 
217,  23  Am.  Bankr.  Rep.  330.  The  dis- 
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trict  court  is  not  regnlred  to  make  find 
inge  of  fact  for  the  purposes  of  an  a[ 
peal   from   its   dedsion   to   the   drcu 

court  of  appeals  in  a  bankruptcy  casi 
In  re  Meyers  (O.  a  1900)  105  Fe< 
353.  5  Am.  Bankr.  Rep.  4. 

Wbere  an  application  for  discbarj 
was  heard  by  the  referee,  and  the  cou 
affirmed  his  report  and  ordered  the  di 
charge,  it  will  be  presumed  in  suppo 
of  tbe  order  that  the  court  investig.it 
objections  made  thereto  and  overrul< 
the  ssme  on  the  merits.  Kentucky  Nl 
Bank  v.  Garley  (1904)  127  Fed.  OS 
62  C.  G.  A.  412,  12  Am.  Bankr.  Re 
119. 

Where  tbe  dedsion  complained  of  w 
based  on  the  court's  opinion  of  tl 
weight  and  tendency  of  conflicting  ei 
dence,  it  will  not  be  reversed  on  a 
peal  unless  some  error  of  law  has  i 
tcrvencd,  or  unless  a  serious  mistake 
fact  is  plainly  apparent.  First  Nt 
Bank  v.  Abbott  (1908)  16E  Fed.  8= 
01  G.  G.  A.  538,  21  Am.  Bankr.  Rt 
436;  Id  re  Sullivan  (1904)  14  OkL  4C 
78  Pac.  85;  In  re  Straschnow  (O. 
A.  1910)  181  Fed.  337,  24  Am.  Banl 
Bep.  048.  A  stipulation,  between  i 
parties  in  interest  before  tbe  cou 
submitting  an  involuntary  bankrupt 
petition  to  tbe  court  without  a  jui 
constitutes  the  trial  judge  an  arbiti 
tor;  and  his  decision,  if  supported 
evidence,  will  not  be  disturbed  by  t 
appellate  court  Ft.  Worth  Hea 
Hardware  Co.  v.  Shapleigh  Hardws 
Co.  (1915)  221  Fed.  257,  137  O.  C. 
110. 

On  an  appeal  to  the  supreme  court 
the  United  States,  wbere  tbe  question 
one  of  (act,  as,  concerning  the  eiii 
once  of  a  partnership,  the  concurri 
decisions  of  the  two  courts  below  n 
not  be  reversed  on  appeal  if  the  e 
deuce  fairly  tends  to  support  the 
Manson  v.  Williams  (1900)  213  V. 
453,  29  Sup.  Ct.  519,  53  L.  Ed.  869, 
Am.  Bankr.   Bep.  22. 

Wben  it  is  sought,  on  appeal  to  tbe  c 
cuit  court  of  appeals,  to  reverse 
order  made  by  tbe  district  court  on 
question  of  fact,  the  appellant  mi 
very  clearly  satiafy  tbe  appellate  coi 
that  the  decision  of  the  court  below  « 
erroneous;  it  will  not  be  reversed  t 
less  plsin  and  manifest  error  appea 
or  unlesa  plainly  contrary  to  the  weif 
of  the  evidence.  In  re  Sehutman  (191 
177  Fed.  191,  101  C.  C.  A.  3G1, 
Am.  Bankr.  Rep.  809:  In  re  No] 
Bros.  (1003)  127  Fed.  286.  62  C.  C. 
218,  11  Am.  Rankr.  Rep.  506;  Osboi 
T.  Perkins  (1901)  112  Fed.  127. 
C.  C.  A.  158,  7  Am.  Bankr.  Rep.  271 
In  re  D.  Levy  &  Co.  (1905)  142  F' 
442.  73  C.  C.  A-  558.  15  Am.  Ban 
Bep.  lf!6;  Adier  v.  Jones  (1901)  1 
Fed.  967,  48  C.  O.  A-  761,  6  Am.  Ban 
Rep.  245;  In  re  Mooney  (G.  C.  187 
16  N.  B.  H.  456,  Fed.  Cas.  No.  9.7^ 
In  re  Dorr  (C.  C.  A.  1912)  196  F' 
202.  28  Am.'  Bankr.  Rep.  506. 

Findings  of  fact  made  by  a  referee 
bankruptcy  npon  the  te8timou7  of  w 


1.4) 


bankrhptcx  (|  25) 


sses  eiamiued  before  him,  eBpectall; 

the  evidence  was  conflictiog,  bave 
try  resHonable  preHumption  in  their 
'or,  and  fparticularlr  after  they  bave 
m  approved  or  conflrnied  by  the  dia- 
ct  court)  will  not  be  disregarded  or 
;  aside  on  appeal,  unieaa  it  very  clear- 
sppearg  that  there  was  error  or  mia- 
ce  on  hia  part,  but  in  the  absence  of 
;h  plaiD  error,  tbe;  will  be  accepted 
thoDt  review  by  the  appellate  conrt. 
Be  V.  Rogers   (1908)  211  U.  S.  B75, 

Snp.  Ct.  159,  53  L.  Ed.  832,  21  Am. 
nkr.  Rep.  496;  Calmer  v.  Webster 
pper  Co.  (C.  C.  A.  1909)  168  Fed. 
i,  21  Am.  Itankr.  Bep.  872:  Ella- 
rth  V.  Lyons  (C.  C.  A.  1910)  181 
d.  55;  Stephens  v.  Merchants'  Nat. 
nk  (1907)  154  Fed.  341,  83  0.  C.  A. 
i,  18  Am.  Bankr.  Rep.  S60;  John 
ylon  &  Co.  V.  Christiansen  Harness 
■g.  Co.  (1908)  158  Fed.  290,  SB  G.  C. 
5:^2,  19  Am.  Bankr.  Rep.  789;  South- 
1  Pine  Co.  v.  Savannah  Trust  Co. 
905)   141  Fed.  802.  73  G.  C.  A.  60. 

Am.  Bankr.  Hep.  618:   In  re  Sween- 

(1909)  168  Fed.  812,  84  C.  C.  A. 
,  21  Am.  Bankr.  Rep.  866;  In  re 
ponigri  (1910)  183  Fed.  307,  105  C. 

A.  519,  25  Am.  Bsnkr.  Rep.  509; 
»rd  ».  Buffalo.  N.  T.  &  P.  R.  Co. 
:.  C.  1879)  Fed.  Caa.  No.  12.831; 
impkin  v.  Foley  (C.  C.  A.  1913)  204 
d.  372,  29  Am.  Bankr.  Rep.  673: 
Isbnrg  V.  Blackford  (C.  C.  A.  1913) 
4  Fed.  438,  20  Am.  Bankr.  Hep.  320; 

re  Couey  Island  Lumber  Co.  (D.  C. 
121  199  Fed.  803;  In  re  San  Miguel 
lid  Min.  Co.  (D.  C.  1812)  197  Fed. 
6,  27  Am.  Pankr.  Rep.  901:  In  re  J. 
DgmaoD    (1912)    197    Fed.    159,   116 

C.  A.  596;  In  re  Walden  Broa, 
othirg  Co.  (D.  C.  1912)  199  Fed.  315, 

Am.  Bflnkr.  Rep.  80;  Epstein  v. 
einfeld  <C.  C.  A.  1914)  210  Fed. 
6:  CarroU  v.  Stem  (1915)  223  Fed. 
3.  139  C.  C.  A.  253:  Deupree  v. 
atson  (1914)  216  Fed.  483;  In  re 
'nnell  (1914)  214  Fed.  337,  130  CI  O. 

645. 

Where  tbere  are  no  findings  of  fact 
eitber  the  referee  or  the  district 
urt.  the  court  of  appeals,  lacking  the 
1  of  tbe  presumption  wbich  ordina- 
ly  attaches  to  such  findings,  moat  de- 
rmine  tbe  qnestions  of  fact  for  itself 
ion  a  review  of  the  evidence.  Bur- 
igh  V.  Foreman  (1004)  130  Fed.  13. 
I  C.  C.  A.  331,  12  Am.  Bankr.  Rep.  88. 
On  a  petition  for  revision,  tbe  ep- 
ilUte  court   wl!l   not   review   findings 

(act  on  wbich  the  order  of  the  lower 
lart  was  based,  and  (he  evidence  will 
i  eonsidered  only  for  the  purpose  of 
iccTtaining  whether  the  order  com- 
ained  of  was  wholly  unsupported  by 
le  evidence.  Sbea  v.  Lewis  (1913)  206 
*d.  877,  124  C.  O.  A.  537,  30  Am. 
ankr.  Rep.  436;  Stuart  v.  Reynolds 
:.  C.  A.  1913)  204  Fed.  709,  29  Am. 
ankr.  Rep.  412. 

iO.  EflMt  of  appsal  and  stay  at  pro- 
i«dings^Where  an  appeal  has  been 
)ll   taken   and  perfected   nndei    the 


bankruptcy  act,  tlie  district  conrt  ia 
thereby  deprived  of  jurisdiction  to  con- 
sider further  or  set  upon  any  mattera 
involved  in  the  appeal.  First  NaL 
Bank  v.  State  Nat  Bank  (1904)  131 
Fed.  430.  65  C.  C.  A.  414,  12  Am. 
Bankr.  Rep.  440.  Where  involuntary 
petition  in  bankruptcy  proceeding  in 
which  receiver  was  appointed  was  dis- 
missed, held,  that  it  was  within  the  dis- 
cretion of  the  bankruptcy  court  to  con- 
tinue the  receivership  pending  an  ap- 
pesl  to  the  circuit  court  of  appeals, 
T.  B.  Hill  Go.  y.  United  States  Fidelity 
&  Guaranty  Co.  (1014)  107  N.  E.  194, 
266  III.  5.14,  affirming  judgment  (1914) 
184  111.  App.  528.  The  proceeding  ia 
Htill  pending  in  the  court  of  first  in- 
stance while  tbe  caae  stands  on  appeal 
in  the  appellate  court,  and  the  appeal 
bond  does  not  operate  to  stay  pro- 
ceedings, unless  a  supersedesa  is  also 
taken,  so  that,  as  to  other  steps  or 
proceedings  in  tbs  cause,  it  is  still 
competent  for  the  court  of  bankruptcy 
to  act  In  re  Barton's  Estate  (D.  C. 
1906)  144  Fed.  540.  16  Am.  Bankr.  Rep. 
669:  In  re  Chandler  (D.  C.  1904)  135 
Fed.  893,  13  Am.  Bankr.  Rep.  614. 

Bond  on  appeal  from  order  dismiss- 
ing petition  in  bankruptcy  proceeding 
held  not  operative  as  a  supersedeas 
bond,  and  the  surety  was  therefore  not 
liable  for  the  damages  from  tbe  wrong- 
ful receivership,  which  continued  pend- 
ing tbe  appeal.  T.  B.  mil  Co.  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co. 
(1914)  107  N.  E.  194,  265  111.  534.  af- 
firming judgment  (1914)  184  HI.  App. 
528. 

It  is  witbin  the  auCbority  of  the  cir- 
cnit  court  of  appeals  to  order  a  atay 
of  proceedings  ppjiding  the  appeal,  on 
an  application  made  to  the  court,  not 
to  a  judge.  In  re  Ironclad  Mfg.  Go. 
fC.  C,  A.  1911)  190  Fed.  320:  In  re 
Oregon  BulleHn  Co,  (C.  C.  1875)  1,4 
N.  B.  B.  394.  Fed.  Caa.  No.  10,560. 
But  it  ought  not  to  be  granted  where 
it  does  not  appear  that  the  rights  ol 
the  party  applying  will  be  prejudiced 
or  seriously  endangered  if  the  proceed- 
ings in  tbe  court  below  are  allowed  to 
contintie  In  their  ordinar.v  course.  In 
re  Orecon  BulleHn  Co.  (C.  C.  1875)  14 
N.  B.  R,  394,  Fed.  Cas.  No.  10,560. 

An  appeal  from  an  adjudication  of 
bankruptcy  does  not  stay  further  pro- 
ceedings in  tbe  case,  sncb  as  ruling  the 
bankrupt  to  file  his  schedules,  unless  a 
nupersedesB  is  also  taken.  In  re 
Brady  (D.  C.  1908)  169  Fed.  152,  21 
Am.  Bankr.  Rep.  364. 

21.  Dttsrmlnalion     oa     appeal.^rbe 

appeal  will  be  dismissed  where  the  same 
question  has  previously  been  fully  de- 
termined in  another  appeal  in  tbe  same 
case.  In  re  Kehler  (1908)  162  Fed.- 
674,  89  C.  C.  A.  466,  20  Am.  Bankr, 
Rep.  669;  Beach  v.  Macon  Grocery 
Co.  (1003)  120  Fed.  736,  57  C.  C.  A. 
160.  0  Am.  Bankr.  Rep.  762.  Where, 
pending  an  appeal  in  a  bankraptcy  pro- 
ceeding, A  stipulation  was  filed  for  re- 
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versa]  and  dismisHal,  aod  it  appeared 
that  pncticallf  there  was  no  unpaid 
claim,  eitber  proved  or  provable,  Ag$Sast 
the  bankrupt's  estate  which  was  not 
lepreaeDted  in  the  petition,  the  appeal 
would  be  dlanuBBed  without  detecmiua- 
tioD  of  the  merita.  la  re  Donnelly  (C. 
C.  A-  1814)  211  Fed.  118,  reversing 
order  In  le  Donnelly  (D.  a  1915)  1U3 
Fed.  7SC.  The  appeal  will  be  diamlased 
where  the  question  has  become  merely 
academic,  as  where,  pending  an  appeal 
from  an  order  dismiBsing  a  petition  in 
involuntary  bankruptcy,  the  defendant 
has  been  adjudged  bankmpt  in  the  dis- 
trict court  of  another  district.  In  re 
Seara,  Humbert  &  Co.  (1904)  128  Fed. 
275,  62  C.  C.  A.  023.  Where,  after  the 
denial  of  a  motion  to  withdraw  a  peti- 
tion to  revise  after  submisaion,  peti- 
tionei  filed  consent  that  the  petition  b« 
dismissed,  the  bankrupt's  trustees  were 
nevertheless  entitled  to  a  deciaion  of 
the  court  In  re  Witherbee  (1913)  202 
Fed.  896,  121  C.  C.  A.  254.  The  appeal 
will  be  dismissed  where  a  person  ap- 
peals from  an  order  made  In  summary 
proceedings  requiring  him  to  indorse  a 
liquor  license,  held  by  him  Jointly  with 
the  bttDknipt,  in  order  that  it  may  be 
sold,  with  which  order  he  has  never- 
theless complied.  Fisher  v.  Cushman 
(1900)  103  Fed.  860.  43  C.  C.  A.  381, 

61  L.  B.  A.  292,  4  Am.  Banfer.  Rep.  646. 
But  it  was  held  under  the  former  atat- 
ate  that  it  an  order  of  the  district 
court,  removing  a  trustee  in  bankruptcy, 
was  right  when  made,  it  cannot  be  re< 
versed  on  appeal,  do  t  with  standing  the 
only  creditors  wlio  were  competent  to 
move  against  the  trustee  have  since 
withdrawn  from  the  proceedings  and 
are  no  longer  in  the  case.  In  re  Prouty 
(C.  C.  1885)  24  Fed.  654. 

If  the  appellate  court  proceeds  with 
the  appeal,  it  is  not  bound  to  reverse 
on  Btrictly  legal  grounds,  if  aatisGed 
that  the  facts  were  correctly  found  and 
that  no  injustice  has  heeo'done.  In  re 
Clark  (C.  C.  1872)  Fed.  Cas.  No. 
2,802.  If  an  adjudication  oF  bankrupt- 
cy is  supported  by  a  sufBcient  allega- 
tion and  proof  of  an  act  of  bankruptcy, 
it  cannot  be  set  aside  on  appeal  be- 
cause other  acts  alleged  were  neither 
properly  pleaded  nor  sufficiently  prov- 
ed.   In  re  Lynan  (1903)  127  Fed.  123, 

62  C.  C.  A.  123,  11  Am.  Bankr,  Rep. 
466. 

The  motion  of  a  bankrupt  to  dismiss 
an  appeal  from  a  judgment  allowing 
certain  exemptions,  for  want  of  jnris- 
dlction,  may  be  denied  without  consid- 
eration on  the  merits,  when  the  bank- 
rupt fails  to  take  a  cross  appeal.  Mc- 
Gahan  v.  Anderson  (1902)  113  Fed, 
115,  51  0.  0.  A.  92,  7  Am.  Bwikr.  Eep. 
641. 


(11374) 


judgment  of  the  court  below,  or  i 
mand  the  cause  with  specific  inatn 
tioDS  as  to  the  further  steps  to 
taken.  White  v.  Tnompson  (1903)  1 
Fed.  868,  66  C.  C.  A,  398.  9  Am.  Banl 
Rep.  6S3.  And  see  In  re  Medina  Quar 
Co.  (1912)  197  Fed.  308,  117  G.  C. 
54.  Or,  where  the  rights  of  the  ps 
ties  are  perfectly  plain,  it  may  iss 
its  own  order  to  a  receiver  or  trust 
in  bankruptcy  to  perform  the  du 
which  it  decides  to  l>e  incumbent 
bim.  Sprague  Canning  &  Machine 
Co.  v.  Fuller  (1908)  158  Fed.  588, 
C.  0.  A.  48,  20  Am.  Bankr.  Hep.  1£ 
But  where  a  claimant  in  bankrupt 
did  not  appeal  from  an  order  allowi 
him  only  a  small  portion  of  bis  clai 
as  filed,  he  cannot  be  allowed  more  < 
the  appeal  of  objecting  creditoi 
Spencer  v.  Lowe  (1912)  198  Fed.  »C 
117  C.  O.  A.  497,  29  Am.  Bankr.  Rt 
876. 

Diamisaal  of  appeal  from  so  much 
order  a*  disallowed  general  claim,  t 
cause  not  taken  witlun  10  days,  aa  i 
quired  by  subdivision  "a"  of  this  se 
tion  held  not  to  require  dismissal 
appeal  from  so  much  of  the  order  : 
disallowed  a  claim  of  lien.  Massach 
setts  Bonding  &  Ins.  Co.  v.  Kemp 
(1915)  220  Fed.  847,  136  C.  C.  A.  69 

It  is  the  duty  of  the  district  court 
make  such  orders  or  take  such  acti< 
as  may  be  directed  by  the  mandate 
the  appellate  court  in  sending  the  cai 
hack.  Brown  v.  Persons  (1003)  11 
Fed.  212,  58  C.  C.  A.  668.  10  Ai 
Bankr.  Rep.  416;  Ex  parte  First  Ni 
Bank  of  Chicago  (1907)  207  U.  S.  6 
28  Sup.  Ct.  23,  62  L.  Ed.  103.  19  Ai 
Bankr.  Rep.  ti42.  But,  except  as  i 
directed,  it  has  no  further  power 
deal  with  the  judgment  or  order  a| 
pealed  from.  If  reversed,  it  la  annulli 
for  all  purposes.  It  affirmed,  it  mu 
stand  as  made.  In  neither  case,  bi 
the  district  court  any  authority 
chabge  or  modi^  or  amend  the  jud: 
ment  or  order  or  to  grant  a  rehea 
ing.  la  re  Lesaius  (C.  C.  A.  1910)  1! 
Fed.  690,  26  Am.  Bankr.  Rep.  102;  1 
re  Lennoi  (D.  C.  1909)  181  Fed.  42 
24  Am.  Bankr.  Rep.  922;  In  re  Hui 
son  River  Electric  Co.  (D.  C.  191: 
184  Fed.  970.  25  Am.  Bankr.  Rep.  87 

On  an  appeal  in  a-  bankruptcy  pr 
ceeding.  findings  of  fact  and  conclusioi 
of  law  will  not  ordinarily  be  stated  I 
the  circuit  court  of  appeals,  unless  n 
tice  is  given  of  an  intended  appeal 
the  BUpreme  court,  or  unless  they  ■ 
requested,  and  in  that  case  the  reque 
should  be  made  a't  the  time  of  the  &rg 
ment.  Washington  v.  Tearaey  (191! 
197  Fed.  307,  117  C.  C.  A.  53,  28  Ai 
Bankr.  Rep.  633:  Lumpkin  v.  FoI< 
(C.  C.  A.  1913)  204  Fed.  372,  29  Ai 
Bankr.  Rep.  673;  In  re  MartiD  (C.  i 
A.  1012)  201  Fed.  81,  20  Am.  Bank 
Bep.  157. 
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9610.  (Act  July  1,  1898,  c.  541,  §  26.)    Arbitration  of  controver- 
sies. 
Arbitration  of  Controversies. — a  The  trustee  may,  pursuant  to 
e   direction  of  the  court,  submit  to  arbitration  any  controversy 
ising  in  the  settlement  of  the  estate. 

b  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  by 
e  trustee,  one  by  the  other  party  to  the  controversy,  and  the 
ird  by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five  days  after 
eir  appointment  the  court  shall  appoint  the  third  arbitrator, 
c  The  written  finding  of  the  arbitrators,  or  a  majority  of  them,  as 
the  issues  presented,  may  be  filed  in  court  and  shall  have  like 
rce  and  effect  as  the  verdict  of  a  jury.  (30  Stat.  553.) 
No  tea  of  Deoiilonj 


Irbitratlon  and  award^-Tbe  method 

HelectinB  arbitrators  prescribed  by 
s  Bection  must  be  foUoved.  It  is  an 
egularity  if  one  of  the  arbitrator! 
selected  by  tbe  trustee,  one  bj  tbe 
ler  party,  and  the  third  agreed  upon 

the  two  contendiDK  parties.  In  re 
rLam  (D.  C.  1890)  97  Fed.  922,  8 
a.  Bankr.  Itep.  240. 
Jnder  the  act  of  1867,  R  disputed 
in  might  be  submitted  to  the  de-. 
ion    of    the    register   by    atipulation, 

9611.  (Act  July  1,  1898,  c.  541,  §  27.)    Comprcmiees. 
Compromises. — a  The   trustee  may,   with  the   approval   of   the 
urt,  compromise  any  controversy  arising  in  the  administration 
the  estate  upon  such  terms  as  he  may  deem  for  the  best  inter- 
ts  of  the  estate.    (30  Stat.  553,  554.) 

Notes  of  DedslDBa 


but  his  judgment  was  not  final,  but  was 
subject  to  review  by  the  court.  In  re 
Ford  (D.  C.  1878)  18  N.  B.  R.  426, 
Fed.  Cas.  No.  4,932. 

The  finding  of  the  arbitrators,  when 
filed  In  court,  has  no  greater  effect  than 
a  verdict  of  a  jury,  and  is  snbject  to 
be  set  aside  or  adjudged  upon  by  the 
court  in  like  manner  as  a  verdict  would 
be.  In  re  McLam  (D.  C.  1899)  97 
Fed.  922,  3  Am.  Bankr.  Bep.  245. 


Comitroinlse   and   tattlamant   of  oan- 

tvanlea A  compromise  should  not  be 

ected  by  tbe  truitee  without  first 
taining  leave  of  the  court,  but  if  the 
-cumatancea  are  auch  that  tbe  ap- 
oval  of  the  court  would  have  been 
r«n  if  aaked.  the  compromise  may  be 
stained  if  afterwards  questioned, 
icot  V.  Heyward  (1875)  0  S.  C.  441. 
id  see  Simmons  v.  Richards  (1902) 
.  Tei.  Civ.  App.  112,  66  S.  W.  6S7. 
trostee  in  bauliruptcy  has  no  power 
give  his  consent  to  a  decree  of  a 
ite  court,  in  a  suit  to  which  he  is 
lie  defendant,  brought  for  the  pur- 
ise  of  determining  the  right  and  title 
property  scheduled  by  tbe  bankrupt 
part  of  luB  assets.  In  re  Anderson 
3.  C.  1885)  23  Fed.  482.  Leave  to 
mpromise  a  controversy  will  be  re- 
sed  where  the  claim  of  the  trustee 
n  apparently  be  collected  in  full  if 
oper  meaaurcs  are  taken,  or  where 
is  secured.  In  re  Furbish  (D.  C.  1876) 
ed.  Cas.  No.  5,159.  When  the  court 
IS  been  misled  into  making  an  order 
itboriiing  the  compromise  of  a  con- 
oversy  by  misrepresentations  as  to 
e  true  state  of  the  facts  in  question, 
I  application  to  have  such  order  ra- 
ited may  be  made  by  any  creditor  of 
e  estate.  In  re  Hoole  (D.  C.  1880)  3 
ti.  496. 

Tbe  fact  that  a  proposed  compromise 
i«  been  approved  by  the  creditors  as- 
mbled  in  a  meeting  does  not  prevent 


its  disapproval  by  the  j\idge  or  the 
referee.  lu  re  Ileyman  ID.  C.  1901) 
108  Fed.  207.  6  Am.  Bankr.  Hep.  808. 
No  compromise  can  be  made  by  the 
creditors  or  any  of  them  directly  with 
the  bankrupt,  but  any  such  agreement 
must  b^ve  tbe  concurrence  of  tHe  trus- 
tee and  the  approval  of  the  court.  In 
re  Ford  (D.  C.  1878)  18  N.  B.  R.  426, 
Fed.  Cas.  No.  4,932;  In  re  Anderson 
(C.  C.  1874)  Fed.  Cas.  No.  351, 

An  order  of  the  bankruptcy  court 
made  upon  the  ei  parte  application  of 
the  trustee,  approving  the' terms  of  so 
agreement  of  compromise,  and  authoriz- 
ing the  trustee  to  consummate  tbe 
same,  bas  no  binding  effect  upon  tbe 
other  party  to  tbe  proposed  compro- 
mise. Doff  V.  Hopkins  {D.  C,  1887) 
33  Fed.  599.  But  compare  Lake  v. 
Dredge  (Iowa.  1912)  138  N.  W.  869. 

Payment  under  compromise  of  con- 
troversy over  stock  transferred  to  bank- 
rupt's wife,  aod  release  of  claltus  by 
wife,  held  to  be  returned,  where  pro- 
vision of  compromise  as  to  withdrawing 
objections  to  discharge  was  not  carried 
out.  In  re  Doyle  (C.  a  A.  1915)  220 
Fed.  434.     ■ 

The  expense  and  delay  of  a  litigation 
will  not  justify  a  compromise  in  a  case 
vbere  public  interests  and  the  due  ad- 
ministrstion  of  the  bankruptcy  law  re- 
quire the  settlement  of  the  questions  of 
law  involved  by  the  judgment  of  the 
court    In  xa  Bowe  (D.  C.  1878)  Fed. 
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Cas.  No.  12,092.  Nor  where  the  pro- 
posed  aettlement  woold  result  in  ere- 
ating  an  illegal  preference,  contrary  to 
the  ipiiit  and  purpose  of  the  statute. 
In  re  Geiaelhart  (D.  C.  1910)  181  Fed. 
622,  25  Am.  Bankr.  Rep.  318. 

A  eoQFt  of  bankruptcy  Ib  not  anthor- 
Ized  by  this  section  to  confirm  a  pro- 
posed plan  for  the  reorganization  of 
B  bankrupt  corporation,  under  which 
diseeoting  creditors  would  he  compelled 
to  accept  stock  in  a  new  corporation 
in  exchange  for  their  claima  and  suli- 
mit  to  the  creation  of  a  prior  mort- 
gage lien  to  provide  a  workiog  cap- 
ital. In  re  Northampton  Portland  Ce- 
ment Co.  (D.  C.  1911)  185  Fed.  542, 
26  Am.  Bankr.  Rep.  565.  And  see  Id 
re  Woodend  (D.  C.  1904)  133  Fed.  683, 
12  Am.   Bankr.  Rep,  768. 

StockboldeiB  of  a  bankrupt  corpora- 
tion, at  whose  instance  a  suit  has  been 
brought  by  the  trustee  against  officen 
and  directors  to  recover  damages  for 

§  9612.  (Act  July  1,  1898,  c.  541,  §  28.)  Designation  of  nm 
papers. 
Designation  of  Newspapers. — »■  Courts  of  banltruptcy  shall  1 
order  designate  a  newspaper  published  within  their  respective  t( 
ritorial  districts,  and  in  the  county  in  which  the  bankrupt  resid 
or  the  major  part  of  his  property  is  situated,  in  which  notices  i 
quired  to  be  published  by  this  Act  and  orders  which  the  court  may  i 
rect  to  be  published  shall  be  inserted.  Any  court  may  in  a  particul 
case,  for  the  convenience  of  parties  in  interest,  designate  soi 
additional  newspaper  in  which  notices  and  orders  in  such  case  sh 
be  published.     (30  Stat.  554.) 

Note*  of  Deoialons 


the  alleged  wrecking  of  the  corporati 

are  entitled  to  have  an  offer  of  co 
promise  rejected  by  the  banknipt 
conrt,  on  giving  secarilj'  to  protect  1 
estate  against  any  loss  conaeqnent  i 
OQ  the  failure  to  realize  the  a  mm 
offered.  In  re  John  H.  Woodbury  D' 
matological  Institute  (C.  C.  A.  191 
191  Fed.  819,  27  Am.  Bankr.  Bep.  4 
A  compromise  may  be  confirmed  wbi 
the  interests  of  all  concerned  will 
promoted  by  a  judicious  settletnent  < 
ot  court,  as  where  a  claim  againsl 
third  person  for  money  and  propc 
alleged  to  belong  to  the  bankrupt 
coatcstpd,  and  the  evideuce  is  cooQi 
ing,  BQii  it  is  apparent  that  if  the  tr 
tee  could  recover  at  all,  it  would  o 
be  at  the  end  ot  a  long  and  costly  si 
In  re  Kranich  (D.  C.  1909)  174  F 
908,  23  Am.  Bankr.  Bep.  550.  f 
Matter  of  CmtoD  Ins.  Co.  (N.  T.  184 
8  Barb.  Cb.  642. 


newspapers,  published  elsewhere  tl 
in  the  district,  for  the  publication 
such  notices.  Thus,  where  many 
the  creditors  of  a  particular  bankn 
lived  in  other  states,  it  was  held  i 
tirely  proper  for  the  referee  to  reqn 
the  publication  of  notices,  for  that  ' 
tete,  in  papers  published  In  those  o 
er  states,  as  well  as  in  the  papers  d< 
isnated  by  the  court  within  the  distrl 
Ei  parte  Hobioaon  (a  C.  1876)  F 
Gas.  No.  11,933. 


DmignatloR  of  nswipapcrs  for  publi- 
cation «f  bankmptoy  notloat.— Where 
the  referee  in  bankruptcy,  pursunnt  to 
a  rule^  of  the  court,  designntes  cer- 
tain newspapers,  approved  by  the  court 
wherein  al!  notices  required  under  the 
bankruptcy  law  sbnll  be  published,  this 
amounts  to  a  designatloa  of  such  pa- 
pers by  the  court  for  each  particular 
notice  therein  published.  Hills  v.  Al- 
den  (D.  C.  1878)  Fed.  Gas.  No.  6,507. 

A  referee' may  also,  in  the  exercise 
of  a  wise  discretion,  select  additional 

§  9613.  (Act  July  1,  1898,  c.  541,  §  29.)    Offenses. 

Offenses. — a  A  person  shall  be  punished,  by  imprisonment  f 
a  period  not  to  exceed  five  years,  upon  conviction  of  the  offense 
having  knowingly  and  fraudulently  appropriated  to  his  own  u: 
embezzled,  spent,  or  unlawfully  transferred  any  property  or  ! 
creted  or  destroyed  any  document  belonging  to  a  bankrupt  esta 
which  came  into  his  charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a  period  not 
exceed  two  years,  upon  conviction  of  the  offense  of  having  kno 
ingly  and  fraudulently  (r)  concealed  while  a  bankrupt,  or  after  1 
discharge,  from  his  trustee  any  of  the  property  belonging  to  his  esta 
in  bankruptcy ;  or  (2)  made  a  false  oath  or  account  in,  or  in  relati 
to,  any  proceeding  in  bankruptcy ;  (3)  presented  under  oath  any  fal 
claim  for  proof  against  the  estate  of  a  bankrupt,  or  used  any  su 
claim  in  composition  personally  or  by  agent,  proxy,  or  attom< 
or  as  agent,  proxy,  or  attorney ;  or  (4)  received  any  material  amou 
(U376) 
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property  from  a  bankrupt  after  the  filing  of  the  petition,  with 
;nt  to  defeat  this  Act ;  or  (5)  extorted  or  attempted  to  extort  any 
ney  or  property  from  any  person  as  a  consideration  for  acting 
forbearing  to  act  in  bankruptcy  proceedings. 
A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred 
lars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become 
ant,  upon  conviction  of  the  offense  of  having  knowingly  (i)  acted 
a  referee  in  a  case  in  which  he  is  directly  or  indirectly  inter- 
;d ;  or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any 
perty  of  the  estate  in  bankruptcy  of  which  he  is  referee ;  or 
refused,  while  a  referee  or  trustee,  to  permit  a  reasonable  oppor- 
ity  for  the  inspection  of  the  accounts  relating  to  the  affairs  of, 
I  the  papers  and  records  of,  estates  in  his  charge  by  parties  in 
;rest  when  directed  by  the  court  so  to  do. 
A  person  shall  not  be  prosecuted  tor  any  offense  arising  under 
i  Act  unless  the  indictment  is  found  or  the  information  is  filed 
:ourt  within  one  year  after  the  commission  of  the  offense.  (30 
t.  554.) 

NoteB  of  Deoirioiu 


PcreoTU  liable. 

ConcttUneDt  of  property  bj  baDkrupU 

MaklDg  talae  aatb  or  account 

ConaplrtiiB  with  bankrupt. 

Aiding  and  abetting  commlMlon  ot  ot- 

iDdlctment    or   lotorniatlaD. 

CoDcmlmeat  ot  propertj. 

Ferjorr    or    Mie  .oath    In    bank- 

Coneplraoy  to  conceal  aiaeta. 

Burden  of  proof  and  evidence. 

8«lf-crlniln«tlng   evIdeucB. 

LImlUtian    ot    proaecatlon. 

Penons  llabl«^-A  bankrupt  cor- 
Btiou  may  ba  guilty  of  the  offense 
Mncealinx  aBsets,  and  iti  president 
any  other   officer,  tbougb  not  him- 

a  bankrupt,  may  be  indicted  and 
ished  foi  ttiat  offenae  If  he  brought 
ut  the  concealment  or  participated 
rein  or  conspired  with  others  to  ef- 
:  it.  and  it  ia  immaterial  that  the 
wrstion  is  not  or  cannot  be  id  diet - 
tor  the  same   offense  or  as  one  ot 

cooBpirators.  Kaufman  v.  U.  S. 
14)  212  Fed.  813,  129  C.  C.  A.  149; 
len  T.  U.  S.  (190T)  1G7  Fed.  651, 
C.  C.  A.  113,  19  Am.  Bankr.  Hep.  8; 
S.  V.  Freed  (C.  C.  1910)  179  Fed. 
..  25  Am.  Bankr.  Bep.  89.  CON- 
A,  Field  T.  U.  S.  (leoS)  137  Fed. 
»  C.  C.  A.  668.  14  Am.  Bankr.  Hep. 
;  U.  S.  T,  Lake  (D.  C.  1904)  129 
1.  499,  12  Am.  Bankr.  Rep.  270. 
.  ConoflBlmant  nf  property  by  bank- 
iL— To  constitnte  a  criminal  con- 
Iment  of  aieets  by  a  tiankrupt,  aucb 
eta  must  have  been  concealed  from 

trustee  by  the  bankrupt  as  sucb, 
after  hia  discharge;  the  asseta  must 
'e  belonged  to  the  estate;  and  the 
cealioent  mnst  bave  been  knowingly 
I  fraudulently  made.  U.  3.  v.  Bhodea 
.  G.  1913)  212  Fed.  513. 
he  offense  ot  concealing  assets  con- 
Ls  of  a  conttnuous  concealment  dur- 
the  whole  courie  of  the  bankruptcy 
iceedings,  or  after  discharge,  or  un- 
discorery,  and  the  crime  may  be 
jated,  but  is  not  necessarily  consum- 
8  U.S.CoiiP.18-713 


mated,  by  the  fraudulent  omlesion  of 
property  from  tbe  schedule.  Johmon 
V  U.  S.  (1908)  103  Fed.  30,  89  0.  C. 
A.  508,  20  Am.  Bankr.  Hep.  724;  Kern 
V.  U.  S.  (1909)  169  Fed.  617,  95  C.  C. 
A.  14D,  22  Am.  Baokr.  Hep.  223.  Com- 
pare U.  S.  V.  Clark  (C.  C.  1869)  Fed. 
Cas.  No.  14,806.  A  mere  omUsion  of 
property  from  the  bankrupt's  acbedule 
through  mistake  or  accident  is  not  a 
fraudulent  concealment  ot  it  in  tba 
■ense  ot  tbia  section.  Id  re  Scott  (D. 
C.  1880)  11  Fed.  133.  But  the  fact 
that  tbe  bankrupt  used  a  part  ot  the 
proceeds  of  property  which  he  bad  con- 
cealed from  bis  trustee  in  the  psyment 
of  debts  does  not  negative  a  fraudulent 
intent  in  sunb  concealment  Gorenman 
T.  n.  S.  (1911)  188  Fed.  424,  110  C.  ■ 
G.  A.  341.  And  see  IT.  S.  t.  Lowen- 
stein  (D.  C.  1904)  12S  Fed.  884,  11 
Am.  Bankr.  Hep.  134. 

Where  a  bankrupt  conceals  property 
prior  to  the  appointment  of  a  trnatee. 
and  continues  the  concealment  after 
such  appointment.  It  la  a  concealment 
of  property  "from  bis  trustee."  D.  S. 
T.  Rhodes  (D.  G.  1913)  212  Fed.  613; 
U.  S.  V.  Goldstein  (D.  0.  1904)  132 
Fed.  789,  12  Aid.  Bankr.  Rep.  755. 

After  a  ancceaaful  concealment  of 
assets  baa  been  practiced,  and  an  in- 
dictment found  against  the  bankrupt 
therefor,  he  cannot  purge  bimselt  of 
his  criminal  liability  by  filing  an  amend- 
ed schedule,  aetting  forth  the  assets 
alleged  to  bave  been  concealed.  Sucb 
conduct  may  property  influence  the. 
court  in  determining  tbe  measure  of 
punishment  after  conviction,  but  does 
not  render  the  bankrupt  any  the  leas 
guilty  of  tbe  statutory  offense.  Kera  v. 
U.  8.  (1909)  169  Fed.  617,  95  G.  C.  A. 
145.  22  Am.  Bankr.  Rep.  223. 

Where  a  state  statute  makes  it  a 
punishable  offenae,  under  certain  cir- 
cumstances, for  sn  insolvent  debtor  to 
conceal  his  property,  the  proper  state 
court  is  not  deprived  of  jurisdiction  to 
try  and  punish  a  person  violating  the 
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■tatute  by  tbe  fact  that  be  alterwards 
))«co[DeB  bankrupt  and  th«r«QpoD  be- 
comes liable  to  puDiBhmeDt  under  tbe 
bankruptcy  act  in  respect  to  the  aame 
concealment  of  property.  State  v. 
ThompaoD  (1878)  68  N,  H,  270. 

3.  Making    false    oath    or    accounts— 

The  prorision  of  this  section  for  tbe 
punisbmeut  of  any  person  who  ahall 
bave  ''made  a  false  oath  in.  or  in  rela- 
tion to,  any  proceeding  in  bankruptcy" 
does  not  create  a  new  offense,  but 
merely  prescribes  a  different  penalty 
tor  the  crime  of  perjury  when  com- 
mitted in  or  in  relation  to  bankruptcy 
proceedings.  Wecbsler  v,  D.  S.  (1007) 
168  Fed.  579,  86  C.  C.  A.  87,  19  Am. 
Bankr.  Rep.  1. 

A  bankrupt  commits  this  offeniio  if 
he  intentionally,  and  witb  a  fraudulent 
purpose,  omits  from  his  sworn  schedule 
of  asaets  any  material  amoant  of  prop- 
erty which  should  bare  been  included. 
IT.  8.  V.  Nihols  (C.  C.  1845)  Fed.  Caa. 
No.  16,880,  But  not  where  be  fair- 
ly submitted  the  facts  to  hia  couoael, 
and,  acting  on  advice  then  received, 
withheld  a  certain  item  from  tbe  Bched- 
ule.  XJ.  3.  V.  Conner  (C.  C.  1845)  Fed. 
Cas.  No.  14,847.  And  not  where  the 
item  omitted  was  of  very  doubtful  val- 
ue, or  where  the  bankrupt's  title  to  it 
■WE8  doubtful  in  law.  In  re  Shoemnker 
(D.  C.  1868)  Fed.  Cas.  No.  12,799. 

Thia  provision  of  the  statute  applies 
to  any  false  testimony  which  may  be 
given  by  the  bankrupt  on  his  einmina- 
tion  concerning  bis  property  and  as- 
sets before  the  referee.  U.  S.  v.  Coyle 
(D.  C.  1916)  229  Fed.  258:  Wecbsler 
T.  U.  S.  (1907)  158  Fed.  579,  88  C. 
C.  A,  37,  19  Am.  Bankr.  Hep.  1.  Or 
on  his  examination  before  the  referee 
«n  an  investigation  of  specifications  in 
opposition  to  bis  application  for  dis- 
charge. Edelatein  v.  D.  S.  (1906)  149 
Fed.  636,  79  C.  C.  A.  328,  17  Am. 
Bankr.  Bep.  S49;  In  re  Kretacb  <D. 
C.  1909)  172  Fed.  623,  22  Am.  Bankr. 
nep.  284. 

On  an  examination  of  a  third  person 
in  bankruptcy,  a  false  statement  that 
the  witness  had  received  currency  from 
the  bankrupts  for  a  check  for  Sl,60fl 
given  them  on  the  day  they  began  busi- 
ness held  sufficiently  material  to  be  the 
subject  of  a  prosecution  tor  perjury. 
Ulmer  t.  U.  S.  (1016)  219  Fed.  641, 
194  C.  C.  A.  127. 

Accused  In  a  prosecution  for  perjury, 
though    having    made    the    ssme    false 


1  tbre 


vlcted  under  three  counts,  held  only 
gaUby  of  one  offense,  and  not  subject  to 
successive  sentence  on  each  conviction. 

Id. 

4.  Consplrlnf  with  bankrupt.  —  Per- 
■una  may  lie  Indicted  for  conspiring 
witb  a  bsnkrupt  to  commit  the  acts 
made  criminal  by  the  bankruptcy  law. 
although  no  one  but  the  baokrupt  him- 
self  is   mentioned   in   that   connection. 
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P.  S.  V.  Bayer  (C.  C.  1876)  Fed.  * 
No.  14,647. 

The  offense  of  conspiring  to  coiice 
bankrupt's  property  from  his  tru; 
majF  be  committed  although  it  is 
shown  tbst  a  trustee  was  ever  appc 
ed,  as  in  a  case  where,  by  the  carr; 
out  of  the  conspiracy,  all  tbe  hi 
Tiipt's  property  wss  removed  out 
tbe  jurisdiction  of  the  court  before 
adjudication  in  bankruptcy,  so  that 
appointment  of  a  trustee  would  l 
been  a  useless  formality.     Radio  t. 

5.  (1911)   189  Fed.  568.  HI  C.  0, 

6,  26  Am.  Bankr.  Rep.  640. 

An  indictment  does  not  state  an 
fense  when  it  diarges  that  the  de(< 
ants,  who  were  not  in  any  manner 
fidally  connected  with  tbe  bsnki 
corporation,  either  as  directors 
■tockbolders,  conspired  to  conceal 
sets  of  tbe  corporation  from  the  ti 
tee  In  bankruptcy  (that  is,  consp 
witb  each  other,  but  not  with  the  hi 
rupt  or  its  officers),  and  in  pursua 
of  such  conspiracy  removed  tbe  i 
poralion's  stock  of  goods  from  its  p, 
of  business  and  sold  tbe  same  and  t 
cealed  tbe  proceeds.  B.  S.  v.  Waldi 
(C.  C.  1811)  188  Fed.  524,  26  . 
Bankr.  Rep.  677. 

5.  Aiding  and  abatting  camniTsiIoi 
affenMi. — Concealment  of  assets  f 
tbe  trustee  in  bankruptcy  is  an  off< 
wbicb  can  be  committed  only  « 
there  is  a  person  in  bankruptcy, 
witb  big  participation,  but  when  i 
ao  committed,  not  only  tbe  bankmp 
punishable,  but  also  any  others  ' 
aid  and  abet  in  the  concealment.  H 
v.  Young  A  Holland  Co.  (C.  C.  IS 
170  Fed.  no.  22  Am.  Bankr.  Rep.  ■ 

Where  accused  was  charged  with 
ing  and  abetting  a  corporation  of  w1 
he  vras  president  and  manager  in  < 
cealing  its  assets  from  Its  tmstei 
bankruptcy,  it  was  not  necessary  t 
the  corporation  be  Grst  convicted 
fore  accused  could  be  convicted,  uc 
Cr.  Code,  |  332.  m.-iking  aiders 
abettors  principals.  ICnufman  t.  U 
(1914)  212  Fed.  613.  129  CCA.: 

6.  Indlotniflnt  ar  liformatlon.— ^ 
offenses  enumerated  and  denoanced 
the  bankruptcy  act  are  mere  rail 
mesnors.  And  not  "Infamons  crim 
within  the  meaning  of  the  term  as  u 
at  common  law  or  in  the  fifth  ame 
mcnt  to  the  constitution,  and  tbercl 
may  be  prosecuted  by  information 
atead  of  indicttaent  U.  3.  v.  Bl 
(D.  C.  1877)  15  N.  B.  H.  326,  Fed.  ( 
No.  14,609:  TJ.  3.  v.  Rpilly  (C.  C.  18 
20  Fed.  46.  Compare  Mactin  T.  U, 
(1886)  117  U.  S..348,  6  Sup.  Ct.  1 
29  L,  Ed.  909;  Ex  porte  Wilson  (18 
114  D.  S.  41,7,  5  Sup.  Ct.  935.  29  L. 
89.  In  en  indictment  for  an  otfe 
BKainst  tbe  bankruptcy  act,  the  w 
"feloniously"  should  be  omitted, 
offenses  being  Indictable  aa  misdeme 
brs.     D,  S.  T.  Prescott  (D.  C.  1870 


BANKRUPTCY  U  29) 


g   9613 


B.   H.  112,  Fed.  CaB.  No.  16.0S4. 

*n  indictmeot  against  the  preei- 
t  and  manager  of  a  bankrupt  cor- 
itioD,  charging  him  with  knowingly 

fraudulentl;  aiding  and  abetting 
1  the  conceaLnent  of  its  assets  from 
trustee,  held  to  charge  a  felony  un- 
sabdiviaion  "b"  of  this  section,  and 
Code,  a  332,  335.  Kaufman  y.  U. 
(1914)  212  Fed.  613,  129  C.  C.  A. 

be   IndictmeDt  mnst  set  fortb  the 

ceedings  in  the  court  of  bankruptcy 
ti  such  particularity  as  to  show  af- 
ladvely  that  iin  adjudication  of 
kruptcy  was  made  In  a  case  in  which 

court,  describing  it,  bad  Juriedic- 
u  U.  S.  T.  Prescott  (D.  C.  1870) 
I.  Gas.  No.  18,084.  An  indictment 
ch  does  not  state  the  Dame  of  the 
rt  OF  the  time  or  place  where  the 
ceedings  were  iostituted  is  not  suf- 
;nt.  U.  S.  V.  Latorre  (C.  C.  1871) 
1.  Cas.  No.  15.567.  But  see  U.  S. 
Deming  (G.  C.  1845)  Fed.  Caa.  No. 
H5,  holding  an  indictment  for  per- 
r  in  a  proceeding  in  bankruptcy 
icient  in  alleging  the  petition  as 
ie  "to  a  judge  sitting  as  a  bankrupt 
rt."  It  is  not  necessary  to  set 
th  in  detail  the  petition  in  bank- 
itey  on  which  the  adjudication  was 
le,  but  only  to  refer  to  it  in  such 
lanner  as  to  show  its  character  and 
ecL  n.  8.  T.  Deming  (C.  C.  1845) 
i.  Cas.  No.  14.&45.  And  as  an  in- 
:ment   need   not   ordinarily   negative 

exception,  the  jurisdiction  of  the 
rt  to  mahe  an  adjudication  in  banb- 
itcy  against  the  corporation  In  ques- 
1  may  be  sufficiently  alleged  without 
larticular  averm.^nt  that  it  was  one 
the  classes  of  corporations  made 
ijeet  to  the  bankruptcy  law.  U.  S, 
Freed  (G.  C.  1910)  179  Fed.  236, 
Am.  Bankr.  R'ip.  89.  And  in  fact 
ms  been  held  sufficient  simply  to  al- 
:  that  the  defendant  "was  lawfully 
D^ed  a  bankrupt"     U.  S.  v.  Grane 

a  1868)    Fed.  Cas.  No.  14.887. 
.  ^—  ConcealTn^nt    of     property^- 
!  word  "conceal"  is  of  plain  import, 
I  when  coupled  in  an  indictment  with 

words  "unlawfully,  knowingly,  and 
udulently"  clearly  excludes  uninten- 
lal  acts.  OB  the  provision!!  of  the 
tnte  relating  to  this  offense  set 
th  all  tbe  elementa  of  the  offense, 
indictment  in  tbe  words  of  the  stat- 

is  sufficient,  and  the  particular  man- 

Df  concealment  of  tbe  property  in 
^gtioD  need  not  be  described  in  the 
ictment,  as  this  is  a  matter  of  evi- 
ice  and  not  of  pleading.  U.  S.  y. 
odes    (D.    C.   1913)    212    Fed.   513; 

S.  T.  Gomstock  (C.  C.  1908)  161 
1.  644,  20  Am.  Bankr.  Rep.  520. 
t  U  necessary  to  plead  the  time  of  the 
cealment,  sufficiently  to  show  that 
■ccnrred  while  the  defendant  was  in 
ilrnptcy  or  after  bis  discharge.  But 
nsy  be  Isid  as  of  any  date  when  the 
icFalmcnt  continues,  and  hence  it  is 
'Pct  to  charge  the  commission  of  tha 


offense  as  of  the  date  when  tbe  bank- 
rupt refused  to  turn  over  the  property 
in  question  to  tbe  trustee.  U.  8.  t. 
Stem  (D.  C.  1911)  186  Fed.  854.  28 
Am.  Bankr.  Rep.  110. 

The  ownership  of  tbe  property  muat 
be  alleged.  But  an  averment  that  the 
defendant  concealed  property  "which 
then  and  there  belonged  to  the  eatate 
in  bankruptcy"  sufficiently  alleges  the 
ownership  of  the  property,  and  is  not 
rendered  insufficient  or  uncertain  by 
the  further  averment  that  the  proper- 
ty was  "then  and  there  tbe  personal 
property  of"  tbe  bankrupt,  which  must 
be  construed  in  conjunction  with  the 
prior  averment,  or,  even  if  tbe  two 
averments  must  be  regarded  as  repug- 
nant, tbe  latter  may  be  rejected  as  sur- 
plusage. U.  S.  V.  Comstock  (C.  C. 
1908)  161  Fed.  044,  20  Am.  Bankr. 
Rep.  520.  So.  where  the  indictment 
alleged  the  concealment,  some  months 
after  the  adjudication,  of  property  "all 
Uien  and  there  the  property  of  bim  the 
said  bankrupt,"  tbe  failure  to  allege 
specificatly  that  the  property  concealed 
was  the  property  of  tbe  bankrupt  at 
the  time  of  the  adjudication  was  a  de- 
fect of  form  only,  and  not  of  sub- 
stance. U.  S.  T.  Jackson  (C.  C.  1880) 
2  Fed.  502.  And  an  averment  that 
the  bankrupt  "unlawfully,  knowingly, 
willfully,  and  fraudulently"  concealed 
the  property  carries  with  it  a  suffi- 
cient averment  of  his  knowledge  that 
■uch  property  belonged  to-  his  estate  in 
bankruptcy.  McNiel  v.  U.  S.  (C.  C. 
A.  1907)  150  Fed.  82,  18  Am.  Bankr. 
Rep.  18. 

It  is  not  an  essential  element  of 
this  offense,  such  as  muat  be  averred 
in  the  indictment,  thnt  the  bankrupt  at 
the  time  of  concealing  tbe  property 
knew  either  the  fact  that  a  traatee  had 
been  appointed  for  his  estate  or  tbe 
name  of  the  trustee.  U.  8.  t.  Corn- 
stock  fC.  C.  1908)  181  Fed.  644,  20 
Am.  Bankr.  Rep.  520. 

Under  section  1,  subd:  19  (ante,  S 
0585),  and  subdivision  "b"  of  this  sec- 
tion, counts  of  ao  indictment  against 
an  individual,  merely  alleging  that,  while 
a  corporation  was  bankrupt,  the  de- 
fendant (an  individual)  did  conceal 
from  the  trustee  in  bankruptcy  the 
proceeds  of  a  sale  of  the  bankrupt's 
property,  etc..  but  not  alleging  that  be 
waa  an  officer  or  iigent  of  the  corpora- 
tion, were  demurnible.  U.  S.  V.  Roaen- 
Htein  (D.  C.  1914)  211  Fed.  738. 

Indictment  for  concealing  property 
from  trustee  in  bankruptcy,  under  sub- 
division "b"  of  this  section,  held  not 
demurrable  for  failure  to  allege  a  de- 
mand. Meyer  v.  U.  S.  (1915)  220  Fed, 
822,  136  G.  C.  A.  432. 

8.  ^—  Parjnry  or  falsa  oath  In  bank- 
ruptcy.— An  indictment  for  making  a 
false  oath  in  bankruptcy,  by  swearing 
to  a  schedule  of  assets  known  to  be 
false  or  incomplete,  must  allege  the 
facta  concerning  the  omission  or  under- 
Btatement  of  assets  sufficiently  to  show 
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the  materiality  of  the  false  statement, 
bat  need  not  expressly  aver  that  it  was 
material.  U.  S.  v.  Lake  (D.  O.  1904) 
129  Fed.  499,  12  Am.  Bankr.  Rep.  270. 

The  particular  property  claimed  to 
have  been  fraudulently  and  knowingly 
omitted  from  the  schedule  must  be  de- 
scribed in  the  indictment,  but  an  allega- 
tion that  it  consisted  of  "one  hundred 
and  fifty  thousand  dollars  in  lawful 
money  of  the  United  States"  is  suffi- 
ciently specific.  U.  S.  v.  Lake  (D.  G. 
1904)  129  Fed.  499,  12  Am.  Bankr. 
Rep.  270.  But  it  will  not  do  to  allege 
that  the  bankrupt  knew  that  his  sched- 
ule was  false  and  that  he  knew  that  he 
was  the  owner  of  a  specified  sum  of 
money  in  addition  to  what  was  mention- 
ed in  the  schedule.  It  is  not  the  bank- 
rupt's knowledge  that  is  in  question  in 
this  averment,  but  the  fact  itself. 
Hence  the  indictment  must  charge  di- 
rectly that  he  did  have  other  property 
than  that  listed  in  the  schedule.  Bart- 
lett  V.  U.  S.  (1901)  106  Fed.  884,  46 
O.  C.  A.  19,  5  Am.  Bankr.  Rep.  67a 

In  .an  indictment  for  perjury  com- 
mitted in  an  examination  or  other  pro- 
ceeding in  bankruptcy,  if  it  is  founded 
on  the  general  provision  of  the  federal 
criminal  law  as  to  perjury,  it  is  essen- 
tial to  allege  that  the  false  oath  was 
taken  "willfully,"  and  the  omission  of 
this  word  is  a  fatal  defect.  U.  S.  v. 
Lake  (D.  C.  1904)  129  Fed.  499,  12 
Am.  Bankr.  Rep.  270.  But  where  the 
alleged  perjury  consists  in  not  giving 
a  full  and  true  account  of  his  property 
by  the  bankrupt,  the  items  on  the 
schedule  need  not  be  set  out  in  the  in- 
dictment. U.  S.  V.  Chapman  (C.  C. 
1844)  Fed.  Gas.  No.  14,784.  And  an 
indictment  is  sufficient  which,  after  al- 
leging the  prior  proceedings  and  that 
an  examination  of  the  bankrupt  was 
held  and  that  he  was  sworn  to  make 
true  answers,  avers  that  he  attempted  to 
account  for  a  certain  item  of  property, 
with  intent  to  defraud  his  creditors,  by 
a  fictitious  loss.  U.  S.  v.  Grane  (G. 
G,  1868)  Fed.  Gas.  No.  14,887. 

Indictment  charging  alleged  bankrupt 
with  testifying  falsely  concerning  trans- 
fers of  money  to  wife  or  son  held  not 
insufficient  for  failure  to  show  that  his 
attention  was  called  to  a  payment  which 
he  failed  to  disclose.  U.  S.  ▼.  Ooyle 
(D.  G.  1916)  229  Fed.  256. 

An  indictment  which  charges  that 
defendant  committed  perjury  when  he 
swore  that  his  books  were  burned  on  a 
certain  day  in  April,  that  instead  of 
being  burned  on  that  day  they  were 
in  existence  and  in  his  possession  as 
late  as  November  following,  and  that 
he  knew  that  he  was  making  a  false 
oath  when  be  swore  that  they  were 
burned  in  April,  is  good  and  sufficient, 
the  defects,  if  any,  being  merely  in 
matter  of  form  not  prejudicial  to  the 
defendant.  Kovoloff  v.  U.  S.  (0.  G.  A. 
1912)  202  Fed.  476,  28  Am.  Bankr. 
Rep.  767. 

An  indictment  for  perjury  assigned  on 
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defendant's  testimony  in  a  bankruptcy 
proceeding,  that  he  received  $1,500  in 
currency  from  the  bankrupts,  held  not 
objectionable  for  failure  to  charge  that 
he  did  not  receive  $1,500  or  any  sub- 
stantially similar  sum.  Ulmer  ▼.  U.  S. 
(1915i)  219  Fed.  641,  134  C.  G.  A.  127. 

9.  — -  Consplraey  to  conceal  assets. 

— An  indictment  charging  a  bankrupt 
and  another  with  conspiracy  to  con- 
ceal property  from  the  bankrupt's  trus- 
tee, and  also  alleging  such  concealment 
by  the  bankrupt,  is  not  bad  for  du- 
plicity. Steigman  v.  U.  S.  (1915)  220 
Fed.  63,  135  G.  G.  A.  631. 

Indictment  for  conspiring  to  con- 
ceal bankrupt's  property  held  not  de- 
fective for  failure  to  use  the  words 
"knowingly  and  fraudulently,"  in  view 
of  R.  S.  §  1025,  ante,  §  1691.  Tapack 
T.  U.  S.  (G.  G.  A.  1915)  220  Fed.  445. 

In  an  indictment  under  Gr.  Code,  $ 
37,  post,  I  10201,  for  conspiracy  to 
conceal  property  from  a  trustee  in 
bankruptcy,  in  violation  of  subdivision 
b  (1)  of  this  section,  an  averment  that 
a  trustee  was  appointed  is  not  essen- 
tial. Steigman  v.  U.  S.  (1915)  220  Fed. 
63,  135  G.  G.  A.  631. 

Where  an  indictment  for  conspiracy 
to  conceal  the  assets  of  a  bankrupt 
corporation  from  its  trustee  alleged,  as 
the  overt  act,  that  defendants  re- 
moved and  sold  the  bankrupt's  stock  of 
goods  and  concealed  the  proceeds  from 
the  trustee,  but  did  not  allege  any  of 
the  circumstances  under  which  the 
goods  were  removed,  so  as  to  show  that 
the  removal  was  illegal  and  not  under 
legal  process,  it  was  held  insufficient. 
U.  S.  V.  Waldman  (G.  C.  1911)  188 
Fed.  524,  26  Am.  Bankr.  Rep.  677. 

10.  Burden  of  proof  and  evidence^— 

In  a  prosecution  of  a  bankrupt  for  the 
offense  of  concealing  assets  from  his 
trustee,  the  burden  is  on  the  govern- 
ment to  establish  the  defendant's  gmlt 
beyond  a  reasonable  doubt,  and  where 
the  charge  concerns  property  which  he 
had  previously  transferred,  he  is  en- 
titled to  the  presumption  of  law  that 
he  acted  legally  and  in  good  faith  in 
conveying  it.  Ghodkowski  v.  U.  S. 
(1912)  194  Fed.  858,  114  O.  0.  A.  624, 
28  Am.  Bankr.  Rep.  62.  But  if  the 
evidence  traces  valuable  property  into 
the  recent  possession  of  the  bankrupt, 
and  then  shows  that  he  )ias  failed  to 
surrender  it  or  account  for  it,  it  is  in- 
cumbent on  him  to  give  a  reasonable 
and  credible  account  of  its  disappear- 
ance or  disposition,  and  the  jury  will 
not  be  bound  to  accept  his  bare  denial 
under  oath.  In  re  Lasky  (D.  G.  1908) 
163  Fed.  99,  20  Am.  Bankr.  Rep.  729; 
U.  S.  v.  Stern  (D.  G.  1911)  186  Fed. 
854,  26  Am.  Bankr.  Rep.  110;  Stem  v. 
U.  S.  (1912)  193  Fed.  888, 114  G.  G.  A. 
102,  28  Am.  Bankr.  Rep.  101. 

The  offense  of  concealing  assets  in 
bankruptcy  may  be  proved  by  circum- 
stantial evidence.  Stern  v.  U.  S.  (1912) 
193  Fed.  888,  114  a  a  A.  102,  28  Am. 


4) 


BAHKBUPTCT    (|  29) 


g   9613 


ikr.  B«p.  101.  Id  a.  proBecution  foe 
jonr  committed  by  defendant  In  his 
inioadon  concemiag  tbe  estate  of 
kraptB,  evidence  of  defendant's  con- 
Qtial  relatiMii  with  tbe  bankrupta 
1  admUsilile  to  stiow  motive.  Ul- 
(1918)  219  Ted.  Ml,  134 


C.  J 


127. 


:  is  Dot  improper  to  admit  evideoce 
:he  amount  and  value  of  defendant's 
■k  in  trade  a  taw  dafa  prior  to  tbe 
X  of  the  petition  in  bankruptcy  and 
I  a  short  time  aftemards.  Jai^obs 
].  S.  <C.  C.  A.  1008)  161  Fed.  694. 

Am.  Bankr.  Rep.  650.  And  the 
itee  may  testify  that  he  was  never 
irmed  by  the  bankrupt  that  property 
)agiDS  to  him  waa  stored  in  a  par- 
lar  place,  tbe  property  described 
he  indictment  having  been  found  by 

trustee  in  that  place.  Johnson  v. 
5.  (1909)  170  Fed.  681.  95  C.  C.  A. 
.  22  Am.  Bankr.  Rep.  359.  To 
re  a  continuous  concealment  of 
perty,  it  ia  not  necessary  to  take  up 
b  moment  of  the  bankrupt's  life 
te  the  proceedings  lasted,  and  prove 
it  he  did  as  a  meana  of  proving  what 

failed  to  do.  Johnson  v.  U.  S. 
08)  163  FfJ.  30,  89  C.  C.  A.  608. 
Am.  Bankr.  Rep.  724.  It  Is  not 
tssary  to  prove  the  concealment  of 
b  and  every  article  or  sum  of  mon- 
let  forth  in  the  indictment,  but  proof 
'he  concealment  of  any  part  of  tbe 
perty   or   money   described   is        "" 


ivietioi 


U.  1 


u   fD.  C.  1911)  186  Fed.  864,  26 

Bankr.  Hep.  110.  It  Is  not  nec- 
iry  to  prove  that  a  demand  for  tbe 
■ender  of  the  property  was  made 
the  trustee.  C.  8.  v.  Smith  (D,  C. 
1)  13  N.  B.  R.  ei,  Fed.  Gas.  No. 
39. 

charge  against  a  bankrupt  of  con- 
ing property  belonging  to  the  es- 
>  from  bis  tmatee  cannot  be  sus- 
led  without  proof  o£  an  adjudication  - 
bankruptcy,  though  Ibe  evidence 
w»  a  concealment  of  property  from 
rnstee  de  facto.  Gilbertaon  v.  V. 
(1909)  168  Fed.  672.  94  G.  C.  A. 
.  22  Am.  Bankr.  Rep.  32. 
1  a  prosecnUon  for  false  swearing 
HDkruptcy.  evidence  wbicb  not  only 
traiUcts  defendant's  testimony,  but 
Far  preponderates  it  aa  to  justify  a 
ing  that  the  latter  was  not  ouly 
le,  but  WBB  given  knowingly  and 
idulently,  is  sufficient  to  sustain  a 
virtioo.  Kahn  v.  U.  S.  (1914)  214 
!,  54.  130  C.  C.  A.  494. 
alie  swearing  in  bankruptcy  Is  not 
eqan]  enormity  with  perjury,  and  is 

within  the  common-law  rule  that,  to 
tain  a  conviction  of  perjury,  It  mast 

proved  by  two  witnesses,  or  one 
aeas  and  corroborating  drcumstanc- 

Id. 
n  indictment  for  perjury  which  al- 
»  that  the  accused  gave  false  tes- 
oay  before  tbe  referee  in  bsnkrupt- 

is  lustained  by  evidence  that  the 
-ring  at  which  tbe  accused  testified 


was  had  in  tbe  referee's  office,  that  the 
referee  administered  the  oath  to  the 
Bccuaed  as  a  witness,  and  personally 
conducted  part  of  tbe  examination, 
while  the  rest  was  conducted  by  coun- 
sel, that  all  tbe  testimony  was  taken  by 
a  stenographer,  and  that  the  referee 
was  at  all  times  in  the  same  room,  or 
in  an  adjacent  or  adjoining  room,  in 
tbe  absence  of  anything  to  show  that 
the  referee  was  not  within  the  hearing 
of  the  examination  at  ail  drnes.  aa 
against  the  objection  that  tbe  perjury 
waa  not  committed  before  tbe  referee 
in  peraoD,  based  on  tbe  statement  of 
the  stenographer,  deduced  from  signs 
in  her  notes,  that  tbe  referee  was  out 
of  the  room  part  of  the  time,  but  wltb- 
oiit  any  independent  recollection  on  her 
part  that  such  was  tbe  case.  Kovoloif 
T.  n.  S.  (1912)  202  Fed.  47B,  120  C.  C. 
A.  606,  28  Am.  Bankr.  Rep.  767. 

In  a  prosecution  of  the  president  aod 
manager  of  a  bankrupt  corporation  tor 
aiding  and  abetting  it  in  tbe  conceal- 
ment of  assets  from  ita  trustee,  the 
fact  that  there  wag  no  evidence  that 
defendant  was  holding  the  money  for 
the  bankrupt  did  not  impair  the  govern- 
ment's case.  Kaufman  v.  U.  S.  (1914) 
212  Fed.  613,  129  G.  C,  A.  149. 

tl. Selt-oriMinatIng    svldeno*.— 

The  provision  of  Bankruptcy  Act,  i  7 
(ante,  J  9591),  with  reference  to  the 
exBroination  of  tbe  bankrnpt,  that  no 
testimony  given  by  him  ahall  be  offered 
In  evidence  against  him  in  any  criminal 
proceeding,  docs  not  ri'nder  linnlinipt'i 
Immune  from  prosecutions  for  perjury 
committed  on  their  examination.  D.  8. 
V.  Coyie  (D.  C.  1916)  229  Fed.  256; 
Wechsler  v.  U.  8.  (1S07)  158  Fed.  670, 
86  0.  G.  A.  37,  19  Am.  Bankr.  Sep.  1. 
Nor  from  a  prosecution  for  testifying 
falsely  in  a  proceeding  to  investigate 
tbe  truth  of  specifications  filed  in  op- 
position to  the  bankrupt's  application 
for  discharge.  Edelstein  v.  U.  S-  (19061 
149  Fed.  636.  79  C.  G.  A.  328,  17  Am. 
Bankr.  Rep,  649. 

The  protection  afforded  to  the  bank- 
rupt by  Bankruptcy  Act,  |  7  {ante,  | 
9591),  providing  for  the  examination  of 
bankrupts  and  that  "no  testimony  given 
by  him  shall  be  offered  in  evidence 
against  bim  in  any  criminal  proceed- 
ing." extends  only  to  the  testimony 
given  by  the  bankrupt  on  bis  examina- 
tion under  that  section,  and  does  not 
render  insdmissible,  on  a  criminal  pros- 
ecution, the  schedules  filed  by  him  in 
the  bankruptcy  proceedings.  Ensign  v. 
Pennsylvania  (1913)  227  U.  8.  592,  33 
Sup.  Ct.  321.  67  L.  Ed.  658. 

On  trial  for  conspiring  to  conceal 
bankrupt's  assets,  schednles  held  not 
excluded  by  anv  statute.  U.  S.  v.  Green 
(D.  C.  1815)  220  Fed.  973. 

12.  Limitation  of  prosscutlon^Wbere 

all  of  n  bspkrupt's  acts  in  reference  to 
property  alleged  to  have  been  concealed 
from  hia  trustee  occurred  at  a  time 
more  than  12  months  prior  to  the  find- 
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ing  of  the  indictment,  the  offense  of 
concealment  could  not  be  regarded  as  a 
continaing  one,  and  the  bankrupt  hav- 
ing done  nothing  during  the  12-months 
period   except  to   remain   passive   and 


silent,  a  prosecution  was  barred  by  the 
limitation  prescribed  by  this  section. 
Warren  v.  U.  S.  (1912)  199  Fed.  753, 
118  O.  0.  A.  191,  29  Am.  Bankr.  Eep. 
555. 


§  9614.  (Act  July  1,  1898,  c.  541,  §  30,)    Rules,  forms,  and  orders. 

Rules,  Forms,  and  Orders. — ^aAU  necessary  rules,  forms,  and 
orders  as  to  procedure  and  for  carrying  this  Act  into  force  and 
effect  shall  be  prescribed,  and  may  be  amended  frooi  time  to  time, 
by  the  Supreme  Court  of  the  United  States.    (30  Stat.  554.) 


GENERAL  ORDERS  AND  FORMS  IN  BANKRUPTCY* 

Adopted  and  Established   bt   the    Supbemjs  Court   of  the   United 

States  Noveicbeb  28,  1888. 


GENERAL  ORDERS  IN  BANKRUPTCY,  1898. 

In  pursuance  of  the  powers  conferred,  by  the  constitution  and  laws 
upon  the  supreme  court  of  the  United  States,  and  particularly  by  the 
act  of  congress  approved  July  1,  1898,  entitled  "An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,"  it  is  or- 
dered, on  this  28th  day  of  November,  1898,  that  the  following  rules  be 
adopted  and  established  as  general  orders  in  bankruptcy,  to  take  effect 
on  the  first  Monday,  being  the  second  day,  of  January,  1899.  And  it 
is  further  ordered  that  all  proceedings  in  bankruptcy  had  before  that 
day,  in  accordance  with  the  act  last  aforesaid,  and  being  in  substantial 
conformity  either  with  the  provisions  of  these  general  orders,  or  else 
with  the  general  orders  established  by  this  court  under  the  bankrupt 
act  of  1867  and  with  any  general  rules  or  special  orders  of  the  courts 
in  bankruptcy,  stand  good,  subject,  however,  to  such  further  regu- 
lation by  rule  or  order  of  those  courts  as  may  be  necessary  or  proper 
to  carry  into  force  and  effect  the  bankrupt  act  of  1898  and  the  general 
orders  of  this  court. 

Notes  of  I>eoiiioiu 


Rules  of  practice  and  forms  In  general. 

—The  rules  and  forms  presciibed  by 
the  Supreme  Court  of  the  United  States 
under  and  by  virtue  of  the  Bankruptcy 
Act  for  its  administratioD  have  the 
force  and  effect  of  law.  In  re  Gerber 
(1911)  186  Fed.  693,  108  C.  C.  A.  511, 
26  Am.  Bankr.  Rep.  608.  In  case  of 
inconsistency  or  disagreement  between 
the  statute  and  a  rule  or  general  order 
so  made,  the  statute  must  prevail  and 
the  rule  or  order  give  way.  In  re  Bak- 
er (D.  O.  1899)  96  Fed.  954,  3  Am. 
Bankr.  Rep.  101.  The  general  orders 
and  forms  in  bankruptcy  adopted  and 
established  by  the  Supreme  Court  have 
the  force  and  effect  of  law.     Sabin  y. 


Blake-McFall  Ca  (1915)  223  Fed.  501. 
139  C.  C.  A.  49. 

The  practice  in  proceedings  in  bank- 
ruptcy, when  not  controlled  by  the 
statute  and  the  rules  of  the  Supreme 
Court,  must  be  prescribed  by  the  dis- 
trict courts  sitting  in  bankruptcy.  In 
re  Kerosene  OU  Co.  (D.  C.  1868)  Fed. 
Cas.  No.  7,725, 

When  a  rule  made  by  a  district  court 
in  bankruptcy  is  in  conflict  with  one  of 
the  official  forms  prescribed  by  the  Su- 
preme Court,  the  rule  is  void  and  must 
give  way.  In  re  Johnson  (D.  C.  1908) 
158  Fed.  342,  19  Am.  Bankr.  Rep.  814. 

Bankruptcy  rules  of  circuit  courts  of 
appeals.— These  rules  are  printed  in  the 
notes  to  I  1114,  ante. 


I. 
DOCKET. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered 
and  numbered  in  tfie  order  in  which  they  are  commenced.     It  shall 

'Rules  of  Circuit  Court  of  Appeals  In  matters  of  bankruptcy  are  set  forth  in  VoL  U 
pages  1346  to  1366.  incluslTe. 
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ntain  a  memorandum  of  the  filing  of  the  petition  and  of  the  action 
the  court  thereon,  of  the  reference  of  the  case  to  the  referee,  and 
the  transmission  by  him  to  the  clerk  of  his  certified  record  of  the 
xeedings,  with  the  dates  thereof,  and  a  memorandum  of  all  proceed- 
p  in  the  case  except  those  duly  entered  on  the  referee's  certified 
:ord  aforesaid.  The  docket  shall  be  arranged  in  a  manner  convenient 
r  reference,  and  shall  at  all  times  be  open  to  public  inspection. 

Note*  at  Deolaloiu 

Haetwary    antrits    1«    be    naila    ■■ 
iMket^—See  note  4  onder  I  963S,  post. 


FTLINQ  OP  PAPBHS. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him 
;  day  and  hour  of  filing,  and  a  brief  statement  of  its  character. 


All  process,  sttmmons  and  subpoenas  shall  issue  out  of  the  court, 
der  the  seal  thereof,  and  be  tested  by  the  clerk ;  and  blanks,  with 
•  s^rnature  of  the  clerk  and  seal  of  the  court,  may,  upon  application, 
furnished  to  the  referees. 

IV. 
CONDUCT  OF  PROCEEDINGS. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in 
rscHi  in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor ;  but 
:reditor  will  only  be  allowed  to  manage  before  the  court  his  individ- 
1  interest.  Every  party  may  appear  and  conduct  the  proceedings  by 
iomey,  who  shall  be  an  attorney  or  counsellor  authorized  to  practice 
the  circuit  or  district  court.  The  name  of  the  attorney  or  counsellor, 
th  his  place  of  business,  shall  be  entered  upon  the  docket,  with  the 
te  of  the  entry.  All  papers  or  proceedings  offered  by  an  attorney  to 
filed  shall  be  indorsed  as  above  required,  and  orders  granted  on 
}tion  shall  contain  the  name  of  the  party  or  attorney  making  the 
ition.  Notices  and  orders  which  are  not,  by  the  act  or  by  these  gen- 
ii orders,  required  to  be  served  on  the  party  personally  may  be  served 
on  his  attorney, 

V. 

PKAME  OP  PBTITIONS. 

All  petitions  and  the  schedules  filed  therewith  shall  be  printed  or 
ritten  out  plainly,  without  abbreviation  or  interlineation,  except  where 
ch  abbreviation  and  interlineation  may  be  for  the  purpose  of  refer- 


PETITIONS  IN  DIFFERENT  DISTRICTS. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  Individ- 
il  in  different  districts,  the  first  hearing  shall  be  had  in  the  district  in 
hich  the  debtor  has  his  domicil,  and  the  petition  may  be  amended  by 
serting  an  allegation  of  an  act  of  bankruptcy  committed  at  an  earlier 
ite  than  that  first  alleged,  if  such  earlier  act  is  charged  in  either  of 
e  other  petitions ;  and  in  case  of  two  or  more  petitions  against  the 
ime  partnership  in  different  courts,  each  having  jurisdiction  over  the 
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case,  the  petition  first  filed  shall  be -first  heard,  and  may  be  amended  by 
the  insertion  of  an  allegation  of  an  earlier  act  of  bankruptcy  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  die  other  peti- 
tions; and,  in  either  case,  the  proceedings  upon  the  other  petitions 
may  be  stayed  until  an  adjudication  is  made  upon  the  petition  first 
heard ;  and  the  court  which  makes  the  first  adjudication  of  bankruptcy 
shall  retain  jurisdiction  over  all  proceedings  therein  until  the  same  shall 
be  closed.  In  case  two  or  more  petitions  shall  be  filed  in  different  dis- 
tricts by  different  members  of  the  same  partnership  for  an  adjudication 
of  the  bankruptcy  of  said  partnership,  the  court  in  which  the  petition 
is  first  filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction  over 
all  proceedings  in  such  bankruptcy  until  the  same  shall  be  closed;  and 
if  such  petitions  shall  be  filed  in  the  same  district,  action  shall  be  first 
had  upon  the  one  first  filed.  But  the  court  so  retaining  jurisdiction 
shall,  if  satisfied  that  it  is  for  the  greatest  convenience  of  parties  in  in- 
terest that  another  of  said  courts  should  proceed  with  the  cases,  order 
them  to  be  transferred  to  that  court. 

Notes  of  Beoiiions 

Retention  of  Jurisdiction— Transfer.—         What  constitutes  "district  of  doml- 
See  note  under  {  9616,  post.  die."— See  note  under  $  9616,  post, 

"individual."— See  note  under  §  9616,         Involuntary   petition   In   one   district 
post  and  voluntary  petition  In  another. — See 

note  under  |  9616,  post 

VII. 
PBIORITY  OF  PETITIONS. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said 
debtor  on  different  days  within  four  months  prior  to  the  filing  of  said 
petitions,  and  the  debtor  shall  appear  and  show  cause  against  an  ad- 
judication of  bankruptcy  against  him  on  the  petitions,  that  petition  shall 
be  first  heard  and  tried  which  alleges  the  commission  of  the  earliest 
act  of  bankruptcy;  and  in  case  the  several  acts  of  bankruptcy  are 
alleged  in  the  different  petitions  to  have  been  committed  on  the  same 
day,  the  court  before  which  the  same  are  pending  may  order  them  to 
be  consolidated,  and  proceed  to  a  hearing  as  upon  one  petition ;  and  if 
an  adjudication  of  bankruptcy  be  made  upon  either  petition,  or  for  the 
commission  of  a  single  act  of  bankruptcy,  it  shall  not  be  necessary  to 
proceed  to  a  hearing  upon  the  remaining  petitions,  unless  proceedings 
be  taken  by  the  debtor  for  the  purpose  of  causing  such  adjudication  to 
be  annulled  or  vacated. 

VIII. 

PROCEEDINGS  IN  PARTNERSHIP  CASES. 

Any  member  of  a  partnership,  who  refuses  to  join  in  a  petition  to 
have  the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the 
prayer  of  the  petition  in  the  same  manner  as  if  the  petition  had  been 
filed  by  a  creditor  of  the  partnership,  and  notice  of  the  filing  of  the 
petition  shall  be  given  to  him  in  the  same  manner  as  provided  by  law 
and  by  these  rules  in  the  case  of  a  debtor  petitioned  against;  and  he 
shall  have  the  right  to  appear  at  the  time  fixed  by  the  court  for  the 
hearing  of  the  petition,  and  to  make  proof,  if  he  can,  that  the  partner- 
ship is  not  insolvent  or  has  i^ot  committed  an  act  of  bankruptcy,  and 
to  make  all  defences  which  any  debtor  proceeded  against  is  entitled  to 
take  by  the  provisions  of  the  act ;  and  in  case  an  adjudication  of  bank- 
ruptcy is  made  upon  the  petition,  such  partner  shall  be  required  to  file 
a  schedule  of  his  debts  and  an  inventory  of  his  property  in  the  same 
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iner  as  is  required  by  the  act  in  cases  of  debtors  against  whom  ad- 
icatioo  of  baiUcniptcy  shall  be  made. 

ITotca  of  Deolalans 

Duty  ol  partnar  not  adjudgtd  bask- 
rupt  to  Ilia  achad«le^-See  note  4  nnder 
J  9S01,  ante. 

IX. 

SCHEDULE  IN  INVOLUWTABi:  BANKBUPTOT. 

n  all  cases  of  involuntary  bankruptcy  in  which  the  bankrupt  is  ab- 
t  or  can  not  be  found,  it  shall  be  the  duty  of  the  petitioning  creditor 
51e,  within  five  days  after  the  date  of  the  adjudication,  a  schedule 
ing  the  names  and  places  of  residence  of  all  the  creditors  of  the 
ikrupt,  according  to  the  best  information  of  the  petitioning  creditor, 
iie  debtor  is  found,  and  is  served  with  notice  to  furnish  a  schedule 
his  creditors  and  fails  to  do  so,  the  petitioning  creditor  may  apply 
an  attachment  against  the  debtor,  or  may  himself  furnish  such 
edule  as  aforesaid. 


INDEMNITY  FOB  BXPENSB3. 

Jefore  incurring  any  expense  in  publishing  or  mailing  notices,  or 
travelling,  or  in  procuring  the  attendance  of  witnesses,  or  in  per- 
uating  testimony,  the  clerk,  marshal  or  referee  may  require,  from 

bankrupt  or  other  person  in  whose  behalf  the  duty  is  to  be  per- 
med, indemnity  for  such  expense.  Money  advanced  for  this  pur- 
le  by  the  bankrupt  or  other  person  shall  be  repaid  him  out  of  the 
ate  as  part  of  the  cost  of  administering  the  same. 

Notea  of  Deolatona 
lling  faa*  «f  el«rk.— See  note  1  no-      tloa  of  labar  otalmi^^ee  note  37  under 

t  9635,  post.  I  9641,  post. 

xpaataa  of  olalmant*  on  re-flxamlaa-  Expanis  ol  it«no||raphar.^-See  note 

31  oDdei  I  esse,  ante. 


AMENDMENTS. 

rhe  court  may  allow  amendments  to  the  petition  and  schedules  on 
plication  of  the  petitioner.  Amendments  shall  be  printed  or  written, 
ned  and  verified,  like  original  petitions  and  schedules.  If  amend- 
nts  are  made  to  separate  schedules,  the  same  must  be  made  sepa- 
ely,  with  proper  references.  In  the  application  for  leave  to  amend, 
;  petitioner  shall  state  the  cause  of  the  error  in  the  paper  originally 
;d. 

Notea  of  Deciatona 
'awer  to  aPlow  amenitmenti  Irrespao-      defaota    ourabia    by    amendment. — See 
•  of  this  ordar^-See  note  IG,  i  9602,       note  IS  ec  etq..  |  9602,  ante. 
'■'■  Correotlon  of  sohedule.^See  note  11 

illeel  of  amendnaata  to  petltPon  and      uatler  |  9591,  ante. 


DUTIES  OF  REFEREE. 

I.  The  order  referring  a  case  to  a  referee  shall  name  a  day  upon 
lich  the  bankrupt  shall  attend  before  the  referee ;  and  from  that  day 
e  bankrupt  shall  be  subject  to  the  orders  of  the  court  in  all  matters 
lating  to  his  bankruptcy,  and  may  receive  from  the  referee  a  protec- 
10  against  arrest,  to  continue  until  the  final  adjudication  on  his  ap- 
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plication  for  a  discharge,  unless  suspended  or  vacated  by  order  of  the 
court.  A  copy  of*  the  order  shall  forthwith  be  sent  by  mail  to  the 
referee,  or  be  delivered  to  him  personally  by  the  clerk  or  other  officer 
of  the  court.  And  thereafter  all  the  proceedings,  except  such  as  are 
required  by  the  act  or  by  these  general  orders  to  be  had  before  the 
judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees  shall  act  upon  the 
matters  arising  under  the  several  cases  referred  to  them  shall  be  fixed 
by  special  order  of  the  judge,  or  by  the  referee;  and  at  such  times  and 
places  the  referees  may  perform  the  duties  which  they  are  empowered 
by  the  act  to  perform. 

3.  Applications  for  a  discharge,  or  for  the  approval  of  a  composition, 
or  for  an  injunction  to  stay  proceedings  of  a  court  or  officer  of  the 
United  States  or  of  a  state,  shall  be  heard  and  decided  by  the  judge. 
But  he  may  refer  such  an  application,  or  any  specified  issue  arising 
thereon,  to  the  referee  to  ascertain  and  report  the  facts. 

K(»tei  of  BeoisioiiA 

Filing  exceptions  to  niBster's  report. 
— See  note  56  under  |  9598,  ante. 

XIII. 
APPOINTMENT  AND  RBMOVAXi  OF  TRUSTEE. 

The  appointment  of  a  trustee  by  the  creditors  shall  be  subject  to  be 
approved  or  disapproved  by  the  referee  or  by  the  judge;  and  he  shall 
be  removable  by  the  judge  only. 

Notes  of  DlDoieioiui 

Power  of  referee  to  remove  trustee^-^         Disapproval  of  trustee  seleotodiP— See 

See  note  2  under  {  9630,  post.  note  10  under  §  9628,  poet. 

XIV. 
NO  OFFICIAL  OB  GENERAL  TRUSTEE. 

No  official  trustee  shall  be  appointed  by  the  court,  nor  any  general 
trustee  to  act  in  classes  of  cases. 

XV. 

TRUSTEE  NOT  APPOINTED  IN  CERTAIN  OASES. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if 
no  creditor  appears  at  the  first  meeting,  the  court  may,  by  order  setting 
out  the  facts,  direct  that  no  trustee  be  appointed;  but  at  any  time 
thereafter  a  trustee  may  be  appointed,  if  the  court  shall  deem  it  desira- 
ble. If  no  trustee  is  appointed  as  aforesaid,  the  court  may  order  that 
no  meeting  of  the  creditors  other  than  the  first  meeting  shall  be  called. 

Kotes  of  Decisions 

Dlreetlon  of  court.»See  note  4  under 
I  9628,  post. 

XVI. 
NOTICE  TO  TRUSTEE  OF  HIS  APPOINTBfENT. 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the  appointment 
and  approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his 
appointment;  and  the  notice  shall  require  the  trustee  forthwith  to 
notify  the  referee  of  his  acceptance  or  rejection  of  the  trust,  and  shall 
contain  a  statement  of  the  penal  sum  of  the  trustee's  bond. 
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XVII. 

DUTIES  OF  TRUSTEE. 

The  trustee  shall,  immediately  upon  entering  upon  his  duties,  pre- 
pare a  complete  inventory  of  all  the  property  of  the  bankrupt  that 
comes  into  his  possession.  The  trustee  shall  make  report  to  the  court,, 
within  twenty  days  after  receiving  the  notice  of  his  appointment,  of  the 
articles  set  off  to  the  bankrupt  by  him,  according  to  the  provisions  of 
the  forty-seventh  section  of  the  act,  with  the  estimated  value  of  each 
article,  and  any  creditor  may  take  exceptions  to  the  determination  of 
the  trustee  within  twenty  days  after  the  filing  of  the  report.  The  ref- 
eree may  require  the  exceptions  to  be  argued  before  him,  and  shall  cer- 
tify them  to  the  court  for  final  determination  at  the  request  of  either 
party.  In  case  the  trustee  shall  neglect  to  file  any  report  or  statement 
which  it  is  made  his  duty  to  file  or  make  by  the  act,  or  by  any  general 
order  in  bankruptcy,  within  five  days  after  the  same  shall  be  due,  it  shall 
be  the  duty  of  the  referee  to  make  an  order  requiringthe  trustee  to  show 
cause  before  the  judge,  at  a  time  specified  in  the  order,  why  he  should 
not  be  removed  from  office.  The  referee  shall  cause  a  copy  of  the  order 
to  be  served  upon  the  trustee  at  least  seven  days  before  the  time  fixed 
for  the  hearing,  and  proof  of  the  service  thereof  to  be  delivered  to  the 
clerk.  All  accounts  of  trustees  shall  be  referred  as  of  course  to  the 
referee  for  audit,  unless  otherwise  specially  ordered  by  the  court. 

Kt>tei  of  I>eciiioni 

SpeoHleatlon    of   lt«m»— Appraisals*         AMlgnment  of  oxemptlon  rtghtw— See 
See  note  24  under  |  9590,  ante.  note  24  under  S  9590,  ante. 

XVIII. 
SALE  OF  PROPEBTY. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by 
the  court 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the 
trustee  may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's 
estate  at  private  sale ;  in  which  case  he  shall  keep  an  accurate  account 
of  each  article  sold,  and  the  price  received  therefor,  and  to  whom  sold  ; 
which  account  he  shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver  or  trustee,  setting 
forth  that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  the 
nature  and  location  of  such  perishable  estate,  and  that  there  will  be 
loss  if  the  same  is  not  sold  immediately,  the  court,  if  satisfied  of  the 
facts  stated  and  that  the  sale  is  required  in  the  interest  of  the  estate, 
may  order  the  same  to  be  sold,  with  or  without  notice  to  the  creditors, 
and  the  proceeds  to  be  deposited  in  court. 

Notei  of  Deciiions 

"Perishable  property."— See  note  29 
under  i  9586,  anto. 

XIX. 
AOGOUNTS  OF  MABSHAU 

The  marshal  shall  make  return,  tmder  oath,  of  his  actual  and  neces- 
sary expenses  in  the  service  of  every  warrant  addressed  to  him,  and 
for  custody  of  property,  and  other  services,  and  other  actual  and  neces- 
sary expenses  paid  by  him,  with  vouchers  therefor  whenever  practi- 
cable, and  also  with  a  statement  that  the  amounts  charged  by  him  are 
just  and  reasonable. 
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XX. 

PAPERS  FILED  AFTEB  BEFERENdL 

Proofs  of  claims  and  other  papers  filed  subsequendy  to  the  reference, 
except  such  as  call  for  action  by  the  judge,  may  be  filed  either  with  the 
referee  or  with  the  clerk. 

XXI. 

PROOF  OF  DEBTS. 

1.  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be 
correctly  entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a 
debt  due  to  a  partnership,  it  must  appear  on  oath  that  the  deponent  is  a 
member  of  the  partnership;  when  made  by  an  agent,  the  reason  the 
deposition  is  not  made  by  the  claimant  in  person  must  be  stated ;  and 
when  made  to  prove  a  debt  due  to  a  corporation,  the  deposition  shall 
be  made  by  the  treasurer,  or,  if  the  corporation  has  no  treasurer,  by  the 
officer  whose  duties  most  nearly  correspond  to  those  of  treasurer ;  if 
the  treasurer  or  corresponding  officer  is  not  within  the  district  wherein 
the  bankruptcy  proceedings  are  pending,  the  deposition  may  be  made 
by  some  officer  or  agent  of  the  corporation  having  knowledge  of  the 
facts.  Depositions  to  prove  debts  existing  in  open  accoimt  shall  state 
when  the  debt  became  or  will  become  due ;  and  if  it  consists  of  items 
maturing  at  different  dates  the  average  due  date  shall  be  stated,  in  de- 
fault of  which  it  shall  not  be  necessary  to  compute  interest  upon  it. 
All  such  depositions  shall  contain  an  averment  diat  no  note  has  been 
received  for  such  account,  nor  any  judgment  rendered  thereon.  Proofs 
of  debt  received  by  any  trustee  shall  be  delivered  to  the  referee  to 
whom  the  cause  is  referred.  [As  amended  and  promulgated  November 
1,  1915.] 

2.  Any  creditor  may  file  with  the  referee  a  request  that  all  notices 
to  which  he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to 
be  designated  by  the  post-office  box  or  street  number,  as  he  may  ap- 
point ;  and  thereafter,  and  until  some  other  designation  shall  be  made 
by  such  creditor,  all  notices  shall  be  so  addressed ;  and  in  other  cases 
notices  shall  be  addressed  as  specified  in  the  proof  of  debt. 

3.  Claims  which  have  been  assigned  before  proof  shall  be  supported 
by  a  deposition  of  the  owner  at  the  time  of  the  commencement  of  pro- 
ceedings, setting  forth  the  true  consideration  of  the  debt  and  that  it  is 
entirely  unsecured,  or  if  secured,  the  security,  as  is  required  in  proving 
secured  claims.  Upon  the  filing  of  satisfactory  proof  of  the  assignment 
of  a  claim  proved  and  entered  on  the  referee's  docket,  the  referee  shall 
immediately  give  notice  by  mail  to  the  original  claimant  of  the  filing  of 
such  proof  of  assignment ;  and,  if  no  objection  be  entered  within  ten 
days,  or  within  further  time  allowed  by  the  referee,  he  shall  make  an 
order  subrogating  the  assignee  to  the  original  claimant.  If  objection 
be  made,  he  shall  proceed  to  hear  and  determine  the  matter. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be 
proved  in  the  name  of  the  creditor  when  known  by  the  party  contin- 
gently liable.  When  the  name  of  the  creditor  is  unknown,  such  claim 
may  be  proved  in  the  name  of  the  party  contingently  liable;  but  no 
dividend  shall  be  paid  upon  such  claim,  except  upon  satisfactory  proof 
that  it  will  diminish  pro  tanto  the  original  debt. 

5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor, 
or  of  an  assignment  of  claim  after  proof,  may  be  proved  or  acknowl- 
edged before  a  referee,  or  a  United  States  commissioner,  or  a  notary 
public.  When  executed  on  behalf  of  a  partnership  or  of  a  corporation, 
the  person  executing  the  instrument  shall  make  oath  that  he  is  a  member 
of  the  partnership,  or  a  duly  authorized  officer  of  the  corporation  on 
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whose  behalf  he  acts.  When  the  person  executing  is  not  personally 
known  to  the  officer  taking  the  proof  or  acknowledgment,  his  identity 
shall  be  established  by  satisfactory  proof. 

6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination 
of  any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  peti- 
tion to  the  referee  to  whom  the  case  is  referred  for  an  order  for  such 
re-examination,  and  thereupon  the  referee  shall  make  an  order  fixing  a 
time  for  hearing  the  petition,  of  which  due  notice  shall  be  given  by  mail 
addressed  to  the  creditor.  At  the  time  appointed  the  referee  shall  take 
the  examination  of  the  creditor,  and  of  any  witnesses  that  may  be  called 
by  either  party,  and  if  it  shall  appear  from  such  examination  that  the 
claim  ought  to  be  expunged  or  diminished,  the  referee  may  order  ac- 
cordingly. 

Notes  of  Beoiiioiui 

Time  of  making  proof.^See  note  4 
under  |  9641,  post 

XXII. 
TAKING  OF  TESTIMONY. 

The  examination  of  witnesses  before  the  referee  may  be  conducted 
by  the  party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses 
shall  be  subject  to  examination  and  cross-examination,  which  shall  be 
had  in  conformity  with  the  mode  now  adopted  in  courts  of  law.  A 
deposition  taken  upon  an  examination  before  a  referee  shall  be  taken 
down  in  writing  by  him,  or  under  his  direction,  in  the  form  of  narra- 
tive, unless  he  determines  that  the  examination  shall  be  by  question  and 
answer.  When  completed  it  shall  be  read  over  to  the  witness  and  sign- 
ed by  him  in  the  presence  of  the  referee.  The  referee  shall  note  upon 
the  deposition  any  question  objected  to,  with  his  decision  thereon;  and 
the  court  shall  have  power  to  deal  with  the  costs  of  incompetent,  im- 
material, or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

XXIII. 

ORDERS  OF  RBFEREB. 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  according  as  the 
fact  may  be,  that  notice  was  given  and  the  manner  thereof ;  or  that  the 
order  was  made  by  consent;  or  that  no  adverse  interest  was  repre- 
sented at  the  hearing ;  or  that  the  order  was  made  after  hearing  adverse 
interests. 

XXIV. 

TRANSMISSION  OF  PROVED  CLAIMS  TO  CM3RK. 

The  referee  shall  forthwith  transmit  to  the  clerk  a  list  of  the  claims 
proved  against  an  estate,  with  the  names  and  addresses  of  the  proving 
creditors. 

XXV. 

SPECIAL  MEETING  OF  CREDITORS. 

Whenever,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any 
other  cause,  it  becomes  necessary  to  call  a  special  meeting  of  the  credi- 
tors in  order  to  carry  out  the  purposes  of  the  act,  the  court  may  call 
such  a  meeting,  specifying  in  the  notice  the  purpose  for  which  it  is 
called. 
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XXVI. 

ACCOUNTS  OF  REFEREE. 

Every  referee  shall  keep  an  accurate  account  of  his  travelling  and 
incidental  expenses,  and  of  those  of  any  clerk  or  other  officer  attending 
him  in  the  performance  of  his  duties  in  any  case  which  may  be  referred 
to  him;  and  shall  make  return  of  the  same  under  oath  to  the  judge, 
with  proper  vouchers  when  vouchers  can  be  procured,  on  the  first  Tues- 
day in  each  month. 

XXVII. 

REVIEW  BY  JUDGE. 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a 
review  by  the  judge  of  any  order  made  by  the  referee,  he  shall  file 
with  the  referee  his  petition  therefor,  setting  out  the  error  complained 
of;  and  the  referee  shall  forthwith  certify  to  the  judge  the  question 
presented,  a  summary  of  the  evidence  relating  thereto,  and  the  finding 
and  order  of  the  referee  thereon. 

Notei  of  Beoiflloaui 

SufRclency  of  Mrtifloatloiid— See  note         Mode  of  review  presoribed  as  exolu- 
15  under  {  9622,  post  sivie.— See  note  11  under  {  9622,  post 

XXVIII. 
REDEMPTION  OF  PROPERTY  AND  COMPOUNDING  OF  CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bank- 
rupt to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit 
or  lien,  upon  any  property,  real  or  personal,  or  to  relieve  said  property 
front  any  conditional  contract,  and  to  tender  performance  of  the  condi- 
tions thereof,  or  to  compound  and  settle  any  debts  or  other  claims  due 
or  belonging  to  the  estate  of  the  bankrupt,  the  trustee,  or  the  bankrupt, 
or  any  creditor  who  has  proved  his  debt,  may  file  his  petition  therefor ; 
and  thereupon  the  court  shall  appoint  ^  suitable  time  and  place  for  the 
hearing  thereof,  notice  of  which  shall  be  given  as  the  court  shall  direct, 
so  that  all  creditors  and  other  persons  interested  may  appear  and  show 
cause,  if  any  they  have,  why  an  order  should  not  be  passed  by  the  court 
upon  the  petition  authorizing  such  act  on  the  part  of  the  trustee, 

XXIX. 

PAYMENT  OF  MONEYS  DEPOSITED. 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the 
depository  unless  by  check  or  warrant,  signed  by  the  clerk  of  the  court, 
or  by  a  trustee,  and  countersigned  by  the  judge  of  the  court,  or  by  a 
referee  designated  for  that  purpose,  or  by  the  clerk  or  his  assistant 
under  an  order  made  by  the  judge,  stating  the  date,  the  sum,  and  the 
account  for  which  it  is  drawn ;  and  an  entry  of  the  substance  of  such 
check  or  warrant,  with  the  date  thereof,  the  sum  drawn  for,  and  the 
account  for  which  it  is  drawn,  shall  be  forthwith  made  in  a  book  kept 
for  that  purpose  by  the  trustee  or  his  clerk ;  and  all  checks  and  drafts 
shall  be  entered  in  the  order  of  time  in  which  they  are  drawn,  and  shall 
be  numbered  in  the  case  of  each  estate.  A  copy  of  this  general  order 
shall  be  furnished  to  the  depository,  and  also  the  name  of  any  referee 
or  clerk  authorized  to  countersign  said  checks. 

Notes  of  Becisioaui 

Deposit  and  disbursement  of  funds  ky 
trustee.— See  note  17  under  {  9631» 
post. 
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XXX. 

mPRISONED  DEBTOR. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall  be  imprison- 
ed, the  court,  upon  application,  may  order  him  to  be  produced  upon 
habeas  corpus,  by  the  jailor  or  any  officer  in  whose  custody  he  may  be, 
before  the  referee,  for  the  purpose  of  testifying  in  any  matter  relating 
to  his  bankruptcy;  and,  if  committed  after  the  filing  of  his  petition 
upon  process  in  any  civil  action  founded  upon  a  claim  provaj/le  in  bank- 
ruptcy, the  court  may,  upon  like  application,  discharge  him  from  such 
imprisonment.  If  the  petitioner,  during  the  pendency  of  the  proceed- 
ings in  bankruptcy,  be  arrested  or  imprisoned  upon  process  in  any  civil 
action,  the  district  court,  upon  his  application,  may  issue  a  writ  of 
habeas  corpus  to  bring  him  before  the  court  to  ascertain  whether  such 
process  has  been  issued  for  the  collection  of  any  claim  provable  in 
bankruptcy,  and  if  so  provable  he  shall  be  discharged ;  if  not,  he  shall 
be  remanded  to  the  custody  in  which  he  may  lawfully  be.  Before 
granting  the  order  for  discharge  the  court  shall  cause  notice  to  be 
served  upon  the  creditor  or  his  attorney,  so  as  to  give  him  an  oppor- 
tunity of  appearing  and  being  heard  before  the  granting  of  the  order. 

Notes  of  Deoisionji 

Construction  with  section  9  of  banic- 
ruptcy  actv— See  note  2  under  §  9503, 
ante. 

XXXI. 
PETITION  won  DISCHARGE. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state  concisely,  in 
accordance  with  the  provisions  of  the  act  and  the  orders  of  the  courts 
the  proceedings  in  the  case  and  the  acts  of  the  bankrupt. 

XXXII. 

OPPOSITION  TO  DISCHARGE  OR  COMPOSITION. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge, 
or  for  the  confirmation  of  a  composition,  shall  enter  his  appearance  in 
opposition  thereto  on  the  day  when  the  creditors  are  required  to  show 
cause,  and  shall  file  a  specification  in  writing  of  the  grounds  of  his 
opposition  within  ten  days  thereafter,  unless  the  time  shall  be  enlarged 
by  special  order  of  the  judge. 

Notes  of  Deoisions 

Restricting  creditor  to  hour  of  day 
appointed.— See  note  41  under  §  9598, 
ante. 

XXXIII. 
ARBITRATION. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority 
to  submit  a  controversy  arising  in  the  settlement  of  a  demand  against 
a  bankrupt's  estate,  or  for  a  debt  due  to  it,  to  the  determination  of 
arbitrators,  or  for  authority  to  compound  and  settle  such  controversy 
by  agreement  with  the  other  party,  the  application  shall  clearly  and  dis- 
tinctly set  forth  the  subject-matter  of  the  controversy,  and  the  reasons 
why  the  trustee  thinks  it  proper  and  most  for  the  interest  of  the  es- 
tate that  the  controversy  should  be  settled  by  arbitration  or  otherwise. 

(11391) 


§  9611  BANKRUPTCY  (S  80)  (Tit.  61 


XXXIV. 

COSTS  IN  CONTESTED  ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  an  ad- 
judication, and  the  court,  after  hearing,  adjudges  the  debtor  a  bank- 
rupt, the  petitioning  creditor  shall  recover,  and  be  paid  out  of  the 
estate,  the  same  costs  that  are  allowed  to  a  party  recovering  in  a  suit 
in  equity ;  and  if  the  petition  is  dismissed,  the  debtor  shall  recover  like 
costs  against  the  petitioner. 

Votes  of  Deoisioiui 

Amount  and  items  of  eost^-^ee  note         Reeistance  of  adjudioation  by  debtor. 
31  under  S  0^86,  ante.  —See  notes  30  and  37  under  §  9580> 

ante. 

XXXV. 

COMPENSATION  OF  CLERKS,  REFEREES,  AND  TRUSTEES. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  compensation 
for  all  services  performed  by  them  in  regard  to  filing  petitions  or  other 
papers  required  by  the  act  to  be  filed  with  them,  or  in  certifying  or  de- 
livering papers  or  copies  of  records  to  referees  or  other  officers,  or  in 
receiving  or  paying  out  money ;  but  shall  not  include  copies  furnished 
to  other  persons,  or  expenses  necessarily  incurred  in  publishing  or 
mailing  notices  or  other  papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act,  sKall  be  in 
full  compensation  for  all  services  performed  by  them  under  the  act,  or 
under  these  general  orders ;  but  shall  not  include  expenses  necessarily 
incurred  by  them  in  publishing  or  mailing,  notices,  in  travelling,  or  in 
perpetuating  testimony,  or  other  expenses  necessarily  incurred  in  the 
performance  of  their  duties  under  the  act  and  allowed  by  special  order 
of  the  judge. 

3.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  full 
compensation  for  the  services  performed  by  them ;  but  shall  nbt  include 
expenses  necessarily  incurred  in  the  performance  of  their  duties  and 
allowed  upon  the  settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fees  of  the  clerk,  referee  and  trustee 
are  not  required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  peti- 
tion to  be  adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pen- 
dency of  the  proceedings  in  bankruptcy,  may  order  those  fees  to  be 
paid  out  of  the  estate ;  or  may,  after  notice  to  the  bankrupt,  and  satis- 
factory proof  that  he  then  has  or  can  obtain  the  money  with  which  to 
pay  those  fees,  order  him  to  pay  them  within  a  time  specified,  and,  if  he 
fails  to  do  so,  may  order  his  petition  to  be  dismissed.  He  may  also, 
pending  such  proceedings,  both  in  voluntary  and  involuntary  cases, 
order  the  commissions  of  referees  and  trustees  to  be  paid  immediately 
after  such  commissions  accrue  and  are  earned.  [Last  sentence  promul- 
gated December  11,  1905.] 

Notes  of  Deolsioiui 

Fees  of  clerks  for  co|»ies  of  petition  Per  diem  for  services  of  referee  when 
and  notice  of  application  for  disoliarge.  away  from  home.— See  note  under  | 
—See  note  1  under  §  9636,  post  9624,  post. 

Duties    of   clerics— Deposit    of   filing 
fees.— See  note  1  under  §  9636^  post 

XXXVI. 
APPEALS. 

1.  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court  of  appeals, 
or  to  the  supreme  court  of  a  territory,  shall  be  allowed  by  a  judge  of 
the  court  appealed  from  or  of  the  court  appealed  to,  and  shall  be  regu- 
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lated,  except  as  otherwise  provided  in  the  act,  by  the  rules  governing 
appeals  in  equity  in  the  courts  of  the  United  States. 

2.  Appeals  under  the  act  to  the  supreme  court  of  the  United  States 
from  a  circuit  court  of  appeals,  or  from  the  supreme  court  of  a  terri- 
tory, or  from  the  supreme  court  of  the  District  of  Columbia,  or  from 
any  court  of  bankruptcy  whatever,  shall  be  taken  within  thirty  days 
after  the  judgment  or  decree,  and  shall  be  allowed  by  a  judge  of  the 
court  appealed  from,  or  by  a  justice  of  the  supreme  court  of  the  United 
States. 

3.  In  every  case  in  which  either  party  is  entitled  by  the  act  to  take 
an  appeal  to  the  supreme  court  of  the  United  States,  the  court  from 
which  the  appeal  lies  shall,  at  or  before  the  time  of  entering  its  judg- 
ment or  decree,  make  and  file  a  finding  of  the  facts,  and  its  conclusions 
of  law  thereon,  stated  separately;  and  the  record  transmitted  to  the 
supreme  court  of  the  United  States  on  such  an  appeal  shall  consist  only 
of  the  pleadings,  the  judgment  or  decree,  the  finding  of  facts,  and  the 

conclusions  of  law. 

Kotes  of  Deoisioiui 


ConplianM  with  ordor.— See  note  11 
mder  S  9609,  ante. 

Applleation  alone  to  appeals  taken 
■Uer  bankruptey  aotw— See  note  5  un- 
der f  9608,  ante.    * 

Application  to  writ  of  error  from  sn- 
preme  court  to  determine  question  of 
|irisdletion.-iSee  note  6  under  S  9609, 

ante. 


Action  by  oourt  sua  sponto  in  allow- 
ance of  appeal.~See  note  6  under  S  9606, 
ante. 

Separate  findings  of  fact  and  oonolo- 
slons  of  laWiF-See  note  5  under  S  9668, 
ante. 

Findings  made  part  of  record  by  or- 
der nunc  pro  tunorf— See  note  6  under  i 
9609,  ante. 


XXXVII. 
GENERAL  PROVISIONS. 

In  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into 
eflFect  the  provisions  of  the  act,  or  for  enforcing  the  rights  and  reme- 
dies given  by  it,  the  rules  of  equity  practice  established  by  the  supreme 
court  of  the  United  States  shall  be  followed  as  nearly  as  may  be.  In 
proceedings  at  law,  instituted  for  the  same  purpose,  the  practice  and 
procedure  in  cases  at  law  shall  be  followed  as  nearly  as  may  be.  But 
the  judge  may,  by  special  order  in  any  case,  vary  the  time  allowed  for 
return  of  process,  for  appearance  and  pleading,  and  for  taking  testi- 
mony and  publication,  and  may  otherwise  modify  the  rules  for  the 
preparation  of  any  particular  case  so  as  to  facilitate  a  speedy  hearing. 

Notes  of  Decieione 

Application  to  summary  proceedings         Filing  exceptions  to  master's  rsport. 
ts  eempol  bankrupt  to  turn  over  prop-      —See  note  66  under  S  8698,  ante. 
irty  te  tmsteorf— See  note  14  under  ( 
WU  ante. 

XXXVIIL 
FORMS. 

The  several  forms  annexed  to  these  general  orders  shall  be  observed 
and  used,  with  such  alterations  as  may  be  necessary  to  suit  the  circum- 
stances of  any  particular  case. 

Kotee  of  Deeieiou 


Observance  of  forms^i^nie  simple 
forms  of  bankruptcy  practice  found  in 
the  general  orders  and  forms  prescribed 
by  the  Supreme  Oourt  should  be  fol- 
lowed, and  there  should  be  no  unnec- 
Miary  departures  by  falling  into  a  habit 
of  Qdng  the  more  costly,  prolix,  and 
lets  suitable  forms  of  special  pleadings 
ind  procedure  used  in  chancery  casea. 

9n.S.00MP.16— 718 


W.  A.  Oage  A;  Oo.  v.  BeU  (D.  O.  1908) 
124  Fed.  871,  10  Am.  Bankr.  Rep.  686. 
Importance  and  necessity  of  closely  fol- 
lowing proyisions  of  bankruptcy  act  and 
prescribed  forms  and  methods  of  pro- 
cedure in  preparing  papers  stated.  Sa- 
bin  y.  Blake-McFall  Oo.  (lOlQ  228  Fed. 
601,  188  a  a  A.  48. 
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FORMS  IN  BANKRUPTCY 


[N.  B.— OathB  required  by  the  act,  except  upon  hearings  in  conrti  may  be 
administered  by  referees  and  by  officers  authorized  to  administer  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under  the  laws  of  the 
state  where  the  same  are  to  be  taken.  Bankrupt  Act  of  1808,  c.  4, 1 20,  ante* 
S9604.] 


[Form  No.  1.] 
Debtor's  Petition. 


To  the  Honorable 


Judge  of  the  District  Court  of  the  United  States 

for  the District  of 


The  petition  of ,  of ,  in  the  county  of ,  and  district 

and  state  of -, [state  occupation],  respectfully  represents: 

That  he  has  had  his  principal  plGU>e  of  business  [or  has  resided,  or  has  had 
his  domicile]  for  the  greater  portion  of  six  months  next  immediately  preced- 
ing the  filing  of  this  petition  at '-,  within  said  Judicial  district;   that  he 

owes  debts  which  he  is  unable  to  pay  In  full;  that  he  is  willing  to  surrender 
all  his  property  for  the  benefit  of  his  creditors  except  such  as  is  exempt  by 
law,  and  desires  to  obtain  the  benefit  of  the  acts  of  congress  relating  to 
bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A«  and  verified  by  your  peti- 
tioner's oath,  contains  a  full  and  true  statement  of  all  his  debts,  and  (so  far 
as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his  cred- 
itors, and  such  further  statements  concerning  said  debts  as  are  required  by 
the  proTlslons  of  said  acts: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurate  inventory  of  all  his  property,  both  real 
and  personal,  and  such  further  statement  concerning  said  property  as  are 
required  by  the  provisions  of  said  acts: 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the  court  to 
be  a  bankrupt  within  the  purview  of  said  acts. 


>  Attorney. 


United  States  of  America,  District  of ,  ss: 

I^  ^  the  ^titlonlng  debtor  mentioned  and  described  In  the  fore- 
going petition,  do  hereby  make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  my  Imowledge,  information,  and 
belief. 

,  Petitioner. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  1&-. 


(Official  character.] 

Kotes  of  Deoisloiui 

Form  to  bo  mod  In  procoedliisa  ocalnot  »  iMurtaonhlpk— 4oo  noto  S  under  |  9601.  anto. 
'Avermentf  on  infonnatlon  and  bollof.— See  note  <  under  |  9<02,  ante. 
Ynvlnnoo  from  tbe  oflkdal  fonn^— Beo  noto  1  under  |  9tOI.  antew 
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SCHEDULE  A.— STATEMENT  OF  ALL  DEBTS  OF  BANEBUFT. 

Sohedale  A.  (1) 

8tttemantotiaiandUonVlM»Meto1)eFaldlnFa]l,ortoVlkomPTtoritrl*SMiii«d  by  Law. 


Claims  which 
ban  priority. 

Reference     to 
ledser     or 
Toucher. 

Names  of  cred- 
iton. 

Beeldence    (If 
unknown, 
that  fact  must 
be  stated). 

Where  and 
when  con- 
tracted.* 

Nature  and  consideration 
of  the  debt,  and  whether 
contracted  as  partner  or 
Joint  contractor;  and  if 
so,  with  whom. 

Amount. 

0.) 
Turn  ftnd  d«hti 
dm  ind  owing 
to  the  United 

Btttct. 

\ 

• 

c 

(&) 

Ihiei  due  and 
ovhif  to  the 

ilatA  nf 

1 

ortoinyoonn- 
ty,  district,  or 
nralcl|iaUty 

Wiges  dm  work- 
men, derkB,  or 
NrvtntSttoan 
ifflountnotex- 
endlDf     S800 
each,    wmed 
vlthln    three 
DODthi  Iwf ore 
ffilog  the  peti- 
tton. 

■ 

* 

(4) 
Otbar  debts  hftT- 
log  priority  by 

V 

^tal 

— 

— ,  FstttloiMf; 
(11896) 
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Schedule  A.  (8)^ 


Orediton  Holding  S6ciirltl«t. 

[N.  &— Partlenlftn  of  taeiirltles  htf  d,  with  dates  of  same,  and  when  they  were  glTen,  to  he  stated  under  tlH 
names  of  the  seTeral  ereditors,  and  also  particnlars  concerning  each  deht,  as  requlrea  by  acts  of  congrsss  rdatlM 
to  bankraptoy.  and  whether  eontraeted  as  partner  or  Joint  contractor  with  any  other  person;  and  If  so,  win 

WhOUL] 


Reference     to 
ledger    or 
Youoher. 

Names  of  ored- 
itoit. 

Resldenoes  (if 
unknown, 
that  fact 
mnst  he  stat- 
ed). 

Description  of  securities. 

When    and 
where  debts 
were  con- 
tnusted. 

Value  of 
securi- 
ties. 

Amoont 
of  debta 

• 

T       1                              • 

1 

• 

1          •                                                             « 

• 
Total 

• 

c. 

• 

e. 

Fetltioiisr. 


Schedule  A.  (8) 

CMUtors  Whose  daims  are  Unsecured. 

[N.  &— When  the  name  and  residence  (or  either)  of  any  drawer,  maker,  indoner,  or  holder  of  any  bOl  or  ooUy 
etc,  are  unknown,  the  fitct  mnst  be  stated,  and  also  the  name  and  residence  of  the  last  holder  known  to  the  debt- 
or. The  debt  due  to  each  creditor  must  be  stated  in  full,  and  any  claim  by  way  of  set-off  stated  in  the  sebsdnls 
of  property.] 


Reference 

to  ledarer  or 

Voucher. 


of 
orediton. 


Residence  (If  un- 
known, that  fiu;t 
must  be  stated). 


When  and 
where  con- 
tracted. 


Vatnre  and  consideration  of  the  debt, 
and  whether  any  Judgment,  bond,  bill 
of  exchange,  promissory  note,  etc.  and 
whether  contracted  as  partner  or  Joint 
contractor  with  .any  other  person;  and, 
if  so,  with  whom.        ^ 


Totia 


.,  PetitlODSL 
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Schedule  A.  (4) 


UaUHties  on  NotM  or  Bills  Disoonnted  Wliich  ought  to  be  Paid  by  the  Drawers,  Makers,  Aeoeptors,  or  Indorsen. 

[N.  &— The  dates  of  tfaetiotes  or  bills,  and  when  due,  with  the  names,  re^ddnces,  and  the  business  or  ocoupa- 
tiOD  of  the  drawers,  makers,  or  acoeptOTS  thereof,  are  to  be  set  forth  under  the  names  of  the  holders.  If  the  names 
of  the  holders  are  not  known,  the  name  of  the  last  holder  known  to  the  debtor  shall  be  stated,  and  his  business 
ind  plaee  of  residence.    The  same  particulars  as  to  notes  or  bills  on  which  the  debtor  Is  liable  as  indorser.] 


BeforeniM 
tolsdMror 
.  Toucher. 


Names  of  hold- 
ers as  far  as 
known. 


Besidenoe  (If  on- 
known,  that  fact 
must  be  sfafed). 


Place  where 
contracted. 


Nature  of  liability,  whether  same  was 
contracted  as  partner  or  Joint  con- 
tractor, or  with  any  other  person;  and, 
if  so,  with  whom. 


... 


Total 


Amount 


-,  Petitioner. 


Sohedole  A.  (5) 


Accommodation  Paper. 

[N*  &— The  datee  of  the  notes  or  bills,  and  when  due,  with  the  names  and  residences  of  the  drawers,  makers, 
tDdaeeepton  thereof,  are  to  be  set  forth  under  the  names  of  the  holders;  if  the  bankrupt  be  liable  as  drawer, 
Bulcer,  acceptor,  or  Indorser  thereof,  it  is  to  be  stated  accordingly.  If  the  names  of  the  holders  are  not  known, 
thensmeof  the  last  h^der  fcnown^to -the  debtor  should  be  stated,  with  his  lesidence.  Same  particulars  as  to 
other  commercial  paper.] 


Beferanm    to 
Isdffsr    or 
Tovcber. 

Names  of 
holders. 

Besidenoes     (if 
unknown  that 
fact   must  be 
stated). 

Names  and  resi- 
idence  of  per-* 
sons  accommo- 
dated. 

Place  where 
contracted. 

1 

Whether  liability  was  con- 
tracted as  partner  or  Joint 
contractor,  or  with  any 
other  person;  and,  if  so, 
with  whom. 

Amount 

• 
f 

• 

.  >  »  • 

Total. 

• 

a 

Petitioner. 


Oath  to  Schedule  A. 


-•  -*-^    A 


-,  the  person  mentioned  in  and 


Uaitad  States  of  America,  District  of 

On  this day.of  — « ,  A.  D.  1»— ,  before  me  personally  came  , , ^^ 

vbo  rabieribed  to  the  foregolns  schedule,  and  who,  being  by  me  first  duly  sworn,  did  declare  the  said  schedule  to 
w&  statement  of  all  his  debts,  in  accordance  with  the  acts  of  congress  relating  to  bankruptcy. 

Bnteoribed  and  sworn  to  before  me  this day  of ^  A.  IX  la-k 

[Official  character.] 

(11897) 
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SCHEDULE  B.— STATEMENT  OP  ALL  PEOPEBTT  OP  BANKRUPT. 

Schedule  B.  (1) 

Real  Estate. 


Locfttlon  and  description  of  all  real  estate  owned 
by  debtor,  or  held  by  him. 


Incambranoee  there- 
on. If  any,  and  dates 
thereof. 


Statement  of  partlen- 
Ian  relating  theretow 


Total. 


Ertiinatsd 
Talne. 


-,  FetUlonsr. 


Schedule  B.  (2) 

Personal  Property. 


a.— Cash  on  hand. 


b.— Bills  of  exchange,  promissory  notes,  or  securities 
of  any  description  (each  to  be  set  out  sepa- 
rately)   


c— Stock  in  trade,  in 


-,  of  the  7alu6  of 


business  of 


at 


d.— Household  goods  and  furniture,  household  stores, 
wearing  apparel  and  ornaments  of  the  person, 
viz 


e.— Books,  prints,  and  pictures,  y\m. 


l^Horses,   cows,   sheep,   and  other  animals   (with 
number  of  each),  vis 


g.— Carriages  and  other  yehicles,  vis • 

h.~Farmlng  stock  and  implements  of  husbandry,  tIs. 
1.— Shipping,  and  shares  In  yessels,  tIb •• 


k.-'Machlnery,  fixtures,  apparatus,  and  tools  used  in 
business,  with  the  place  where  each  is  situated, 
Tis 


L— Patents,  copyrights,  and  trade-marks,  yls 

m. — (}oods  or  personal  property  of  any  other  descrip- 
tion, with  the  place  where  each  Is  situated,  yls.. 


Total 


(11398) 


-,  PetitionsEi 
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Schedule  B.  (8) 

Choses  In  AetioxL 


t.— Debts  due  petitioner  on  open  aeoonnt. 


b.-8tock8  In   incorporated   oompaniee,    interest   in 
loint  stock  companies,  and  negotiable  bonds.... 


c— Polides  of  Insorance. 


d.— Unliqnldated  claims  of  eyery  nature,  with  their 
estimated  Talue 


I    •.—Deposits  of  money  in  banking  institutions  and 
elsewhere ••••• • 


TotaL. 


-,  Petitioner. 


Schedule  B.  (4) 


Propolj  in  Rererslon,  Remainder,  or  Expectancy,  Including  Property  Hdd  In  Trust  for  the  Debtor  or  Subleet  to 

Any  Power  or  Right  to  Dispose  of  or  to  Charge. 

[R.  B.— A  particalar.  description  of  each  Interest  must  be  entered.  If  all  or  any  of  the  debtor's  property  has 
bees  eonreyed  by  deed  of  assignment  or  otherwise,  for  the  benefit  of  creditors,  the  date  of  such  deed  ehould  be 
stated,  the  name  and  address  of  the  person  to  whom  the  property  was  eonTeyed,  the  amount  realised  ttom  the  pro- 
enda  thereof,  and  the  disposal  of  t^  aame,  as  far  as  known  to  the  debtor.] 


General  interest. 

Particular  deeeription. 

Snppoeed  yalue  of 
my  interest. 

latcKifc  in  land,.... .*..............*..•.... 

• 

Total 

Tota]....^«M... 

•    . 

Sk 

Pffmnal  DPonerty  ..•••••• •••••• 

Property  in  money,  stock,  shares,  bonds,  annuities, 
•te. 

Klvlltfl  Af%^   n#\^VA«.fl      lAtfrtt#kfi^o    atc4    tvAAi^Afl^fl 

Aisuis  Miiu  powerB,  legacioB  auu  weHueBiii.. ■•••••••••• 

Property  Heretofore  Conyeyed  for  Benefit  of 

Creditors. 

What  portion  of  debtor's  property  has  been  conyeyed 
br  deed  of  sssignment,  or  otherwise,  for  benefit  of 
eredlton;  date  of  such  deed,  name  and  address  of 
puty  to  whom  conyeyed;   amount  realised  there- 
from, and  disposal  of  same,  so  far  as  known  to 
del>tor , 

Amount  realised 
fk-om  proceeds  of 
property    eon- 
yeyed. 

• 

c 

What  fom  or  sums  haye  been  paid  to  counsel,  and  to 
vbom,  for  lervices  rendered  or  to  be  rendered  in 

uii  Umloruptcy 

-,  Petitioner. 


Schedule  B.  (5) 

^  PutleQlar  Statement  of  the  Property  Claimed  as  Exempted  ttom  the  Operation  of  the  Acts  of  Congress  Relat- 
ing to  Bankruptcy.  Glylng  Bach  Item  of  Property  and  Its  Valuation;  and,  if  Any  Portion  of  It  is  Real  Estate, 
Iti  Loeation,  Description,  and  Preeent  Use. 


Valuation. 


MUttuy  uniform,  arms,  and  equipments. 


^'opcrty  claimed  to  be  azemptad  by  state  laws;  its 
Ttlvatlon;  whether  real  or  personal;  its  descrip- 
tion and  present  use;  and  reference  giyen  to  the 
Matsteof  (he  state  creating  the  exemption 


-,  Petitloni 
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Schedule  B.  (6) 


MidBrtaU. 


Boota,  Fftp«n,  Deeds,  end  Writings  Beletlng  to  Benkrnpt'e  BnslBf 

The  following  Is  e  true  list  of  all  books,  papers,  deeds,  and  writings  relating  to  my  trade,  busi- 
ness, dealings,  estate,  and  effects,  or  any  part  theieof,  which,  at  the  date  of  this  petition,  are  In 
my  possession  or  under  my  custody  and  control,  or  which  are  In  the  poeseeston  or  onstody  of 
any  person  In  trust  for  me,  or  for  my  use,  benefit^  or  advantage;  and  also  of  aU  others  which 
have  been  heretofore,  at  any  time.  In  my  possession,  or  under  my  custody  or  control,  and  which 
are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth,  with  the  reason  fOr  their 
custody  of  the  same. 


Bookii 


Papeiti 


-,  Petitioner. 


Oath  to  Schedule  B. 


United  States  of  America,  District  of  , 

On  this day  of  ,  A.  D.  18—,  before  me  personally  came ■, 

the  person  mentioned  in  and  who  subscribed  to  the  foregoing  scbedole,  and 
who,  being  by  me  first  duly  sworn,  did  declare  the  said  schedule  to  be  a 
statement  of  all  his  estate,  both  real  and  personal,  in  accordance  with  the 
acts  of  congress  relating  to  banluruptcy. 


[Ofllclal  character.] 


auoo) 
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Summary  of  Debts  and  Assets* 

[From  the  SUtements  of  the  Bankrupt  In  Sohedoles  A  and  &1 


Sohednle  A...... 

1  (1)  Taxes  and  debts  due  United  States-f 

M                44 
H                M 

1  OB)  Taxes  dne  states,  counties,  districts,  and  municipali- 
ties. 
1  (8)  Wages 

t«                i4  ^ 

Schedule  aI.!!!* 

1  (4)  Other  debts  preferred  by  law ».... 

Schedule  A 

$       Unsecured  clatnis...........-<..t..T 

Schedule  A...... 

Schedule  A...... 

4  Notes  and  bills  which  ought  to  be  paid  by  other  par- 

ties thereto. 

5  Accommodation  naI>er..............*.t.>-'.--^ t t 

1 

Schedule  A,  totaL....^.^.^...... 

1        Real  estate .i...>..*.....*..«ttrr..T*...t»ir'.Tt^ 

Schedule  B 

\ 

Schedule  B 

8-a    Gash  on  band 

14                44 

2-b    Bills,  nromlssorv  notes,  and  securities 

••                44 

8-c    Stock  in  trade. 

M                44 

2-d    Household  Koods.  Ac. 

M                M 

8-e    Books. prints. an" plctuw^s-, t ---,t 

M                4« 

f^i     Horses,  cows,  and  other  animals « 

M                4* 

jtmg    Oarriaffes  and  other  ▼ehides 

M               41 

?-n    'FarminfiT  stock  and  imnleTnents-,.  t...*,,,^^..,^.,..,. ti-— 

M               41 

2-1     ShiDDinflT  and  shares  in  vessels........ 

M                44 

8-k    Machinery,  tools.  Ac 

M              It 

8-1     Patents.  ooDvriKnts.  and  trade^marks 

.U                4. 

8-m   Othernersonal  proDerty.........-.r. .-,.., -,r.----tT-„.TT 

Schedule  'B.'.'.'. 

8-a    Debts  due  on  onen  accounts 

44                 tt 

8-b    Stocks.  neflTOtiable  bonds.  Ac 

t4                44 

3..A     PoHaIas  Oi  infpnrs.noe ,t,-.,--t r t— - 

44                44 

44                44 

8-d    Unliquidated  claims 

ft-e    Deposits  of  money  in  banks  and  elsewhere 

Schedule  B 

4        Property  in  reversion,  remainder,  trust.  Ac 

Schedule  B...... 

5       Property  claimed  to  be  excepted 

Sdiedule  B...... 

•       Books,  deeds,  and  p*>peTs  ...... ....... ...i.. ........ ....... ..r^^.T- 

Schedule  B.  total 

[Form  No.  2.] 
Partnership  Petition. 


To  the  Honorable 


Judge  of  the  District  Court  of  the  United  States 

for  the District  of 


The  petition  of respectfully  represents: 

That  your  petitioners  and  ^ have  been  partners  under  the  flrin 

name  of ,  having  their  principal  place  of  business  at ,  In  the 


county  of 


',  and  district  and  state  of 


-,  for  the  greater  portion  of  the 


six  months  next  immediately  preceding  the  filing  of  this  petition;  that  the 
said  partners  owe  debts  which  they  are  unable  to  pay  in  full;  that  your 
petitioners  are  willing  to  surrender  all  their  property  for  the  benefit  of  their 
creditors,  except  such  as  is  exempt  by  law,  and  desire  to  obtain  the  benefit  of 
the  acts  of  congress  relating  to  bankruptcy. 

That  the  schedule  hereto -annexed,  marked  A,  and  verified  by oath, 

contains  a  full  and  true  statement  of  all  the  debts  of  said  partners,  and,  as 
far  as  possible,  the  names  and  places  of  residence  of  their  creditors,  and 
such  further  statements  concerning  said  debts  as  aire  required  by  the  pro- 
▼islons  of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B,  verified  by oath,  con- 

tahis  an  accurate  Inventory  of  all  the  property,  real  and  personal,  of  said 
partners,  and  such  further  statements  concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  acts. 

And   said  further  states  that  the   schedule   hereto   annexed, 

marked  G,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his 
individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  residence 
of  his  creditors,  and  such  further  statements  concerning  said  debts  as  are 
required  by  the  provisions  of  said  acts;  and  that  the  schedule  hereto  annexed, 
marked  D,  verified  by  his  oath,  contains  an  accurate  inventory  of  all  his  indi- 
vidual property,  real  and  personal,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said  further  states  that  the  schedule  hereto  annexed, 

marked  B,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his 

C11401) 
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indlyldual  debts,  and,  m  f ar  aa  possible^  the  names  and  place*  of  residence 
of  his  creditors,  and  such  farther  statements  concerning  said  debta  as  are 
required  by  the  provisions  of  said  acts;  and  that  the  schedule  hereto  annexed, 
marked  F,  verified  by  his  oath,  contains  an  accurate  Inventory  of  all  his 
Individual  property,  real  and  personal,  and  such  further  statements  concern- 
ing said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said  further  states  that  the   schedule  hereto  annexed, 

marked  O,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his 
individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  residence 
of  his  creditors,  and  such  further  statements  concerning  said  debts  as  are 
required  by  the  provisions  of  said  acts;  and  that  the  schedule  hereto  annexed, 
marked  H,  verified  by  his  oath,  contains  an  accurate  Inventory  of  all  his  Indi- 
vidual property,  real  and  personal,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts.     ■ 

And   said  further  states  that  the  schedule  hereto  annexed, 

marked  J.,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his 
individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  residence 
of  his  creditors,  and  such  further  statements  concerning  said  debts  as  are 
required  by  the  provisions  of  said  acts,  and  that  the  schedule  hereto  annexed, 
marked  K,  verified  by  his  oath,  contains  an  accurate  Inventory  of  all  his  Indi- 
vidual property,  real  and  personal,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that  the  said  firm  may  be  adjudged  by  a 
decree  of  the.court  to  be  bankrupts  within  the  purview  of  said  acts. 


Petitioners. 
-k  Attorney. 


1  the  petitioning  debtors  mentioned  and  described  in  the  fore- 
going petition,  do  hereby  make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  their  knowledge,  information,  and 
belief.  ^1 


Petitionera. 
Subscribed  and  sworn  to  before  me  this day  of ^  A.  D.  1^-. 

[Official  character.] 

^^^^^■^■^^^— ^^^"— . 

[Schedules  to  be  annexed  corresponding  with  schedules  under  Form  Na  1.] 

[Form  No.  3.] 
Creditors'  Petitlon« 

To  the  Honorable ^  Judge  of  the  District  Court  (^  the  United  States 

for  the District  of : 

The   petition  of   ^   of  ^   and  i   of  ^   and 

^  of ^  respectftdly  shows: 

That ,  of ,  has  for  the  greater  portton  of  six  months  next  pre- 
ceding the  date  of  filing  this  petition,  had  his  principal  place  of  business,  [cr 

resid^,  or  had  his  domicil]  at ■,  in  the  county  of  -^ and  state  and 

district  aforesaid,  and  owes  debts  to  the  amount  of  §1,000. 

That  your  petitioners  are  creditors  of  said ^  having  provable  claims 

amounting  in  the  aggregate,  in  excess  of  securities  held  by  them,  to  the  sum 
of  $500.  That  the  nature  and  amount  of  your  petitioners'  claims  are  as  fol- 
lows:   

And  your  petitioners  further  represent  that  said is  insolvent,  and 

that  within  four  months  next  preceding  the  date  of  this  petition,  the  said 

: —  committed  an  act  of  bankruptcy,  in  that  he  did  heretofore,  to  wit, 

on  the day  of 

Wherefore  your  petitioners  pray  that  service  of  this  petition,  with  a  sub- 
poena, may  be  made  upon ,  as  provided  In  the  acts  of  congress 

(11402) 


Cb.  4}  BANKBUPTCY   (f  80)  §  9614 

relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the  court  to  be  a 
bankrupt  within  the  puryiew  of  said  acta. 


Petitlonera. 
-,  Attorney. 


United  States  of  America,  District  of  ,  ss; 

,  ,  ,  being  three  of  the  petitioners  above 

named,  do  hereby  make  solenm  oath  that  the  statements  contained  in  the 
foregoing  petition,  subscribed  by  them,  are  true. 

Before  me, ,  this day  of ^  18^—. 


(Official  character.) 
[Scbedules  to  be  annexed  corresponding  with  schedules  under  Form  No.  Ui 


[Form  No.  4.] 

Order  to  Show  Cause  upon  Creditors'  Petition. 
In  the  District  Court  of  the  United  States  for  the District  of 


..  In  Bankruptcy. 


Upon  consideration  of  the  petition  of that  — — —  be  declared 

a  bankrupt.  It  Is  ordered  that  the  said do  appear  at  this  court,  as 

a  court  of  bankruptcy,  to  be  holden  at ,  In  the  district  aforesaid,  on  the 

day  of ,  at  —  o'clock  in  the noon,  and  show  cause,  If  any 

there  be,  why  the  pralyer  of  said  petition  should  not  be  granted;  and 

It  Is  further  ordered  that  a  copy  of  said  petition,  together  with  a  writ  of 
subpoena,  be  served  on  said ,  by  delivering  the  same  to  him  per- 
sonally or  by  leaving  the  same  at  his  last  usual  place  of  abode  in  said  district, 
at  least  five  days  before  the  day  aforesaid. 

Witness  the  honorable ,  judge  of  the  said  court,  and  the  seal 

thereof,  at ^  In  said  district,  on  the  — ; —  day  of ^  A.  D.  18—. 

S   Seal  of    I  ^»    . 

{the  Courts  Clerk. 

[Form  No.  S.] 

Subpoena  to  Alleged  Bankrupt. 

United  States  of  America, District  of  w 

To  — ,  In  Said  District,  Greeting:     ' 

For  certain  causes  offered  before  the  district  court  of  the  United  States  of 

America  within  and  for  the district  of ,  as  a  court  of  bankruptcy, 

we  command  and  strictly  enjoin  you,  laying  all  other  matters  aside  and 
notwithstanding  any  e±cuse,  that  you  personally  appear  before  our  said 

district  court  to  be  holden  at ,  In  said  district,  on  the day  of , 

A.  D.  189-, to  answer  to  a  petition  filed  by in  our  said 

court,  praying  that  you  may  be  adjudged  a  bankrupt;  and  to  do  further  and 
receive  that  which  our  said  district  court  shall  consider  In  this  behalf.  And 
this  you  are  In  no  wise  to  omit,  under  the  pains  and  penalties  of  what  may 
befall  thereon. 

Witness  the  Honorable ,  judge  of  said  court,  and  therSeal  thereof, 

at ,  this day  of ^  A.  D.  18^. 

J   Seal  of    }  »    ^ 

(tbe  Ck>iirt.>  Clerk. 
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[Form  No.  6J 

Denial  of  Bankruptcy. 
In  the  District  Court  of  the  United  States  for  the District  of  b 


In  the  Matter  of 


»   In  Bankruptcy. 


At  — f — ,  In  said  district,  on  the day  of ,  A.  D.  18— • 

And  now  the  said appears,  and  denies  that  he  has  committed  the 

act  of  bankruptcy  set  forth  In  said  petition,  or  that  he  Is  insolvent,  and  avers 

that  he  should  not  be  declared  bankrupt  for  any  cause  In  said  petition  alleged; 

and  this  he  prays  may  be  inquired  of  by  the  court  [oTf  he  demands  that  the 

same  may  be  Inquired  of  by  a  Jury]. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18—. 

[Official  character.] 
Kotes  of  DeelsloBS 

Begnlsltet  and  snllleienej  of  annwer «-*&••  note  S4  under  |  960t,  anto. 

[Form  No.  7.] 

Order  for  Jury  TriaL 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


».  In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  18—. 

Upon  the  demand  In  writing  filed  by  — ,  alleged  to  be  a  bankrupt, 

that  the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy,  and  the  fact 
of  his  insolvency  may  be  inquired  of  by  a  Jury,  It  is  ordered,  that  said  issue 
be  submitted  to  a  Jury. 

<    Seal  of    >  »    . 

(the  Courts  OleriL 

[Form  No.  8.] 

Special  Warrant  to  Marshal 
In  the  District  Court  of  the  United  States  for  the District  of b 


In  the  Matter  of 


In  Bankruptcy. 


To  the  Marshal  of  Said  District  or  to  Either  of  His  Deputies,  Greeting: 

Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on  the day  of 

,  A.  D.  18— ,  filed  against ■ ^,  of  the  county  of and  state  of 

P-,  in  said  district,  and  said  petition  is  still  pending;  and  whereas  it  sat- 
isfactorily appears  that  said has  committed  an  act  of  bankruptcy  [or 

has  negleoted  or  is  neglecting,  or  is  about  to  so  neglect  his  property  that  it 
has  thereby  deteriorated  or  is  thereby  deteriorating  or  is  about  thereby  to  de- 
teriorate in  value],  you  are  therefore  authorized  and  required  to  seize  snd  take 
possession  of  all  of  the  estate,  real  and  personal,  of  said ^  and  of  all  his 
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deedf,  t)ook8  of  account  and  papers,  and  to  hold  and  keep  the  same  safely 
sabject  to  the  further  order  of  the  court 

Witaess  the  Honorable ,  judge  of  the  said  court  and  the  seal 

thereof,  at ^  in  said  district  on  the of  »  A«  D.  18^—. 

5  Seal  of   I  t 

{the  OourLS  Olerk. 

Return  by  Marshal  Thereon. 

By  Tirtue  of  the  within  warrant  I  have  taken  possession  of  the  estate  of 

the  wlthln-named  ,  and  of  all  his  deeds,  books  of  account  and 

papers  which  have  come  to  my  knowledge. 


Marshal  [or  Deputy  Marshal]. 


F6M  and  Szpensat. 


L  fier?io6of  wanrant.«.......*.....M..M.MM«.M...« 

a  Neoenary  trayel,  at  the  rate  of  alz  oenta  a  mile  each  way. 


a  Aetual  ezpenaes  in  enttody  of  property  and  other  aenrloee  aa  follows... 


{Here  itat«  the  partienlars.] 


District  of 


D. 


Hanbal  [or  Deputy  Blarsbal]; 


Personally  appeared  before  me  the  said 


and  made  oath  that 


the  above  expenses  returned  by  him  have  been  actually  incurred  and  paid  by 
him,  and  are  just  and  reasonable. 

■'■""•       » 
Beferee  in  Bankruptcy. 


[Form  No.  9.1 
Bond  of  Petitioning  Creditor. 


-,  as  principal,  and 

,  in  the  full 

-,  ^cecutOTS, 


Know  an  men  by  these  presents.   That  we,  

,  as  sureties,  are  held  and  firmly  bound  unto  - 

and  just  sum  of dollars,  to  be  paid  to  the  said  • 

administrators,  or  assigns,  to  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly  and  severally, 
by  these  presents. 

Signed  and  sealed  this day  of A.  D.  189-. 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the     ■ 

district  of against  the  said ,  and  the  said has  applied  to  that 

«ourt  for  a  warrant  to  the  marshal  of  said  district  directing  him  to  seize 

and  hold  the  prot>erty  of  said  — '• ,  subject  to  the  further  orders  of  uid 

district  court 

Now,  therefore,  if  such  a  warrant  shall  issue  for  the  seizure  of  said  prop- 
erty, and  if  the  said shall  indemnify  the  said for  such 

damages  as  he  shall  sustain  in  the  event  such  seizure  shall  prove  to  have  been 
wrongfully  obtained,  then  the  above  obligation  to  be  void;  otherwise  to  re- 
aoaln  in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of  .  [Seal.] 

[Seal] 

— ■ :—  ISeaL] 


Approved  this 


day  of 


^  A*  D.,  lov^ 


Dbrtrict  Judge. 
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[Torm  No.  10.] 

Bond  to  MarsbaL 

Know  all  men  by  tbese  presents:    Tbat  we, ^  as  principal,  and 

-,  as  sureties,  are  held  and  firmly  bound  unto ,  marsbal 


of  tbe  TJnited  States  for  the district  of ,  in  the  full  and  just  Bum  of 

dollars,  to  be  paid  to  the  said ,  his  executors,  administrators, 

or  assigns,  to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  Jointly  and  sev^ally,  by  these  pres- 
ents. • 

Signed  and  sealed  this day  of ,  A.  D.  189-. 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 

district  of ,  against  the  said ,  and  the  said  court  .has  issued 

a  warrant  to  the  marshal  of  the  United  States  for  said  district,  directing  him 

to  seize  and  hold  property  of  the  said ,  subject  to  the  further  order 

of  the  court,  and  the  said  property  has  been  seized  by  said  marshal  as  directed, 
and  the  said  district  court  upon  a  petition  of  said  — ^— ^-  has  ordered  the 
said  property  to  be  released  to  him. 

Now,  therefore,  if  the  said  property  shall  be  released  accordingly  to  the  said 

,  and  the  said ,  being  adjudged  a  bankrupt,  shall  turn 

over  said  property  or  pay  the  value  thereof  in  money  to  the  trustee,  then  the 
above  obligation  to  be  void;  otherwise  to  remain  In  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of  -^^-^^—  [Seat] 

[Seal.] 

■  ■  [3eaLl 

.Approved  this  ^— ■  day  of  — — ,  A.  D.  189— w 
District  Judge. 

[Fonn  No.  IL] 
Adjudici^tion  that  Debtor  is  not  Bankrupt 


In  the  District  Ck>urt  of  the  United  States  for  the District  of 


In  the  Matter  of 


,   In  Bankruptcy. 


At  — — ,  in  said  district,  on day  of ,  A.  D.  18—,  before  the  Hon- 
orable   ,  Judge  of  the district  of . 

This  cause  came  on  to  be  heard  at ,  in  said  court,  upon  the  petition  of 

that be  adjudged  a  bankrupt  within  the  true  intent  and 


meaning  of  the  acts  of  congress  relating  to  bankruptcy,  and  [Here  state  the 
proceedings,  whether  there  was  no  opposition,  or,  if  opposed,  state  what  pro- 
ceedings were  had.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  [and  the 
arguments  of  counsel  thereon;  if  any],  it  was  found  that  the  facts  set  forth 

in  said  petition  were  not  proved;  and  it  is  therefore  adjudged  that  said 

was  not  a  bankrupt,  and  that  said  petition  be  dismissed,  with  costs. 

Witness  the  Honorable ,  Judge  of  said  court,  and  the  seal  thereof 

at ',  in  said  district,  on  the  — — —  day  of ^  A.  D,  1ft—. 

1  the  Oonrt  f  ^  Clerk. 
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[Form  No.  12.] 

Adjudication  of  Bankruptcy. 
In  the  District  Ck>urt  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


.  In  Bankruptcy. 


At 1  in  said  district,  on  the day  of ,  A.  D.  18—,  before  the 

Honorable ,  judge  of  said  court  in  bankruptcy,  the  petition  of 

that be  adjudged  a  bankrupt,  within  the  true  intent 

and  meaning  of  the  acts  of  congress  relating  to  bankruptcy,  having  been 
heard  and  duly  considered,  the  said  is  hereby  declared  and  ad- 
Judged  bankrupt  accordingly. 

Witness  the  Honorable ,  Judge  of  said  court,  and  the  seal  thereof, 

at ,  in  said  districti  on  the day  of ^  A.  D.  18—. 

ItiieCkmrtr  '  Clerk. 

[Form  No.  13.) 

Appointment,  Oath,  and  Report  of  Appraisers. 
In  the  District  Court  of  the  United  States  for  the District  of  k 


In  the  Matter  of 


Bankrupt   . 


^  In  Bankruptcy. 


It  is  ordered  that ,  of ^ of ,  and , 

of ,  three  disinterested  persons,  be,  and  they  are  hereby,  appointed  ap- 
praisers to  appraise  the  real  and  i)er8onal  property  belonging  to  the  estate 
of  the  said  bankrupt  set  out  in  the  schedules  now  on  file  in  this  court,  and 
report  their  appraisal  to  the  court,  said  appraisal  to  be  made  as  soon  as  may 
be,  and  the  appraisers  to  be  duly  sworn. 

Witness  my  hand  this day  of ^i  A.  D.  Ifr— . 


I  Befetee  In  Bankruptcy. 

District  of p  ss:      .  .      . 

Personally  appeared  the  within-named  -   and  severally  made  oath 

that  they  will  fully  and  fairly  appraise  the  aforesaid  real  and  personal  prop- 
erty according  to  their  best  skill  and  Judgment, 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  189— ^ 

[Official  character.] 
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We,  the  tmderslgned,  baying  been  notified  that  we  were  appointed  to  esti- 
mate and  appraise  the  real  and  personal  property  aforesaid,  have  attended 
to  the  duties  assigned  us,  and  after  a  strict  examination  Imd  careful  inquiry, 
we  do  estimate  and  appraise  the  same  as  follows: 


In  witness  whereof  we  hereunto  set  our  hands,  at 
^  A.  D.  IS— • 


-,  this 


day  of 


[Form  No.  14.] 

Order  of  Reference. 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


^   In  Bankruptcy. 


Bankrupt   . 


Whereas — 

on  the day  of 


-.of 


-,  in  the  county  of 


and  district  aforesaid. 


,  A.  D.  IS—,  was  duly  adjudged  a  bankrupt  upon  a 

petition  filed  in  this  court  by  [pry  against]  him  on  the day  of ,  A.  D. 

18&~,  according  to  the  provisions  of  the  acts  of  congress  relating  to  bank- 
ruptcy, 

It  is  thereupon  ordered,  that  said  matter  be  referred  to  ,  one  of 
the  referees  in  bankruptcy  of  this  court,  to  take  such  further  proceedings 
therein  as  are  required  by  said  acts;  and  that  the  said shall  at- 
tend before  said  referee  on  the day  of at ,  and  thenceforth 

shall  submit  to  such  orders  as  may  be  made  by  said  referee  or  by  this  court 
relating  to  said bankruptcy. 

Witness  the  Honorable ,  Judge  of  the  said  court,  and  the  seal  there- 
of, at ,  in  said  district,  on  the day  of ,  A.  D.  IS—. 


Seal  of    (. 
the  Court  f 


[Form  No.  16.] 


Qerk. 


Order  of  Reference  in  Judge's  Absence. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


».   In  Bankruptcy. 


Whereas  on  the 
■  of  — •" 


day  of 


— ,  A.  D.  IS—,  a  petition  was  filed  to  have 

-,  in  the  county  of and  district  aforesaid,  adjudged 

a  bankrupt  according  to  the  provisions  of  the  acts  of  congress  relating  to 
ban]£ruptcy;  and  whereas  the  Judge  of  said  court  was  absent  from  said  dis- 
trict at  the  time  of  filing  said  petition  [or,  in  case  of  involuntary  bankruptcyr 
on  the  next  day  after  the  last  day  on  which  pleadings  might  have  been  nlea, 
and  none  have  been  filed  by  the  bankrupt  or  any  of  his  creditors],  it  is  there- 
upon ordered  that  the  said  matter  be  referred  to p  one  of  the  lef- 
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erees  In  bankruptcy  of  tills  court,  to  consider  said  petition  and  take  such  pro- 
ceedings therein  as  are  reaulred  by  said  acts;  and  that  the  said 

shall  attend  before  said  referee  on  the day  of ,  A.  D.  189—,  at • 


Witness  my  hand  and  the  seal  of  the  said  court,  at 
the day  of ^  A.  D.  189—. 


•^  in  said  district,  on 


\ 


Seal  of    ) 
theOonrtf 


Olerk. 


[Form  No.  16.] 


Beferee'B  Oath  of  Office^ 

Jf  ■  i  do  solemnly  swear  that  I  will  administer  Justice  without  re- 

spect to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and  that  I  will 
faithfully  and  impartially  discharge  and  perform  all  the  duties  incumbent 
on  me  as  referee  In  bankruptcy,  according  to  the  best  of  my  abilities  and  un- 
derstanding, agreeably  to  the  constitution  and  laws  of  the  United  States.  So 
help  me  Ood. 


Sutectlbed  and  sworn  to  before  me  this 


day  of 


-,  A.  D.  1^-. 


District  Judge. 


[Form  No.  17J 
Bond  of  Referee. 


Know  all  men  by  these  presents:   That  we 
and  of and of 


of 


as  principal. 


as  sureties  are  held  and 

firmly  bound  to  the  United  States  of  America  In  the  sum  of dollars, 

lawful  money  of  the  United  States,  to  be  paid  to  the  said  United  States,  for 
the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  Jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189—. 

The  condition  of  this  obligation  is  such  that  whereas  the  said  , 

has  been  on  the day  of ,  A.  D.  IS—,  appointed  by  the  Honorable 

dls- 

.  in  said 


-,  Judge  of  the  district  court  of  the  United  States  for  the 
-,  a  referee  in  bankruptcy,  in  and  for  the  county  of 


trictof  • 

district,  under  the  acts  of  congress  relating  to  bankruptcy. 

Now,  therefore,  if  the  said shall  well  and  faithfully  discharge 

and  perform  all  the  duties  pertaining  to  the  said  office  of  referee  in  bank- 
ruptcy, then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 
Signed  and  sealed 
in  the  presence  of 

,  [li.  S.] 

.  [L.  S.] 

,  [L.  S.] 


Approved  this 


day  of 


>  A.  D.  189-ni 


District  Judge. 


[Form  No.  18.) 


Notice  of  First  Meeting  of  Creditors. 


In  the  District  Court  of  the  United  States  for  the 

In  Bankruptcy. 


DUtrlct  of 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy, 


To  the  creditors  of 


of 


aforesaid,  a  bankrupt 

Notice  is  hereby  given  that  on  the 


in  the  county  of 


and  district 


day  of 


-,  A.  D.  18—,  the  said 


was  duly  adjudicated  bankrupt;  and  that  the  first  meeting  of  his 

creditors  wHI  be  held  at in ,  on  the day  of ,  A.  D.  IS—, 

noon,  at  which  time  the  said  creditors  may  at- 
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tend,  prove  their  claims,  appoint  a  trustee,  examine  the  bankrupt,  and  transact 
Buch  other  business  as  may  properly  come  before  said  meeting. 


-.18-% 


Beferee  In  Bankruptcy. 


[Form  No.  19.] 

List  of  Debts  Proved  at  First  Meeting. 
In  the  District  Court  of  the  TJnlted  States  for  the District  of 


In  the  Matter  of 


».  In  Bankruptcy. 


Bankrupt   . 


At 


-,  in  said  district,  on  the 
-,  referee  in  bankruptcy. 


day  of 


-,  A.  D.  18—,  before 


The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts: 


Names  of  crediton. 

Besidenoe. 

Debts  proTed. 

Dolls. 

Gts. 

Beferee  in  Bankruptcy. 


[Form  No.  20.] 

General  Letter  of  Attorney  in  Fact  When  Creditor  is  not  Bepresented  by  At- 
torney at  Law. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  l^e  Matter  of 


Banlorupt   . 


>.   In  Bankruptcy, 


■,of 


-,  in  the  county  of 


and  state  of 


-,  do  hereby 


To 

I. — 

authorisse  you,  or  any  one  of  you.  to  attend  the  meeting  or  meetings  of  creditors 
of  the  bankrupt  aforesaid  at  a  court  of  bankruptcy,  wherever  advertised  or  di- 
rected to  be  holden,  on  the  day  and  at  the  hour  appointed  and  notified  by  said 
court  in  said  matter,  or  at  such  other  place  and  time  as  may  be  appointed  by  the 
court  for  holding  such  meeting  or  meetings,  or  at  which  such  meeting  or  meet- 
ings, or  any  adjournment  or  adjournments  thereof  may  be  held,  and  then  and 
there  from  time  to  time,  and  as  often  as  there  may  be  occasion,  for  me  and  in 
my  name  to  vote  for  or  against  any  proposal  or  resolution  that  may  be  then 
submitted  under  the  acts  of  congress  relating  to  bankruptcy;  and  in  the  choice 
of  trustee  or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me  to  assent 
to  such  appointment  of  trustee;  and  with  like  powers  to  attend  and  vote 
at  any  other  meeting  or  meetings  of  creditors^  or  sitting  or  sittings  of  the  court, 
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which  may  be  held  therein  for  any  of  the  purposes  aforesaid;  also  to  accept 
any  composition  proposed  by  said  bankrupt  In  satisfaction  of  his  debts,  and 
to  receive  payment  of  dividends  and  of  money  due  me  under  any  composition, 
aod  for  any  other  purpose  in  my  interest  whatsoever,  with  full  power  of  sub- 
stitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 

the day  of ,  A.  D.  189—. 

b    [L.  S.1 

Signed,  sealed,  and  delivered  in  presence  of 


Acknowledged  before  me  this 


day  of 


-,  A.  D.  189-. 


[Official  character.] 


[Form  No.  21.] 
Special  Letter  of  Attorney  In  Fact 


In  the  Matter  of 


.   In  Bankruptcy. 


Bankrupt 


a\) 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  credit- 
ors In  this  matter,  advertised  or  directed  to  be  holden  at ,  on  the 

day  of ,  before ,  or  any  adjournment  thereof,  >and  then  and  there 


for 


and  in 


name  to  vote  for  or  against  any  proposal  or 


resohition  that  may  be  lawfully  made  or  passed  at  such  meeting  or  adjourned 
meeting,  and  in  the  choice  of  trustee  or  trustees  of  the  estate  of  the  said  bank- 
rupt 


[L.  S.) 


In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal  the 
day  of ,  A.  D.  189—. 


Signed,  sealed,  and  delivered  in  presence  of 


Acknowledged  before  me  this 


day  of 


-,  A.  D.  18—. 


[Official  character.] 


[F6rm  No.  22.J 


Appointment  of  Trustee  by  Creditors. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy. 


At 


in  said  district  on  the 
referee  in  bankruptcy. 


day  of 


A.  D.  18—,  before 


This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors 
in  the  above  bankruptcy,  and  of  which  due  notice  has  been  given  in  the  Piere 
insert  the  names  of  the  newspapers  in  which  notice  was  published],  we,  whose 
names  are  hereunder  written,  being  the  majority  in  number  and  In  amount 
of  claims  of  the  creditors  of  the  said  bankrupt  whose  claims  have  been  al- 
lowed, and  who  are  present  at  this  meeting,  do  hereby  appoint , 
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of 


-•  in  the  county  of 


and  state  of 


said  bankrupt's  estate  and  effects. 


>  to  be  the  trustee—  of  the 


Signatures  of  creditors. 


Besidences  of  the  same. 


Amount  of  debt. 


Ordered  that  the  above  appointment  of  trustee—  be,  and  the  same  is  hereby 
approved* 

"  » 

Bef eree  in  Bankruptcy* 


[Form  No.  28.] 
Appointment  of  Trustee  by  Referee. 


In  the  District  Court  of  the  United  States  for  the. 


District  of 


In  the  Matter  of 


h    In  Bankruptcy. 


Bankrupt 


At 


%  in  said  district,  on  the 
-,  referee  in  bankruptcy. 


day  of 


A.  D.  18—,  before 


This  being  the  day, appointed  by  the  court  for  the  first  meeting  of  creditors 
under  the  said  bankruptcy,  and  of  which  due  notice  has  been  given  In  the  [here 
insert  the  names  of  the  newspapers  in  which  notice  was  published]  I,  the  un- 
dersigned referee  of  the  said  court  in  banlcruptcy,  sat  at  the  time  and  place 
above  mentioned,  pursuant  to  such  notice,  to  take  the  proof  of  debts  and  for 
the  choice  of  trustee  under  the  said  bankruptcy;  and  I  do  hereby  certify  that 
the  creditors  whose  claims  had  been  allowed  and  were  present,  or  duly  repre- 
sented, failed  to  make  choice  of  a  trustee  of  said  b&nkrupf  s  estate,  and  there- 
fore I  do  hereby  appoint • — ^  of  ^  in  the  county  of and  state 

of  ,  as  trustee  of  the  same.   , 

Referee  in  Bankruptcy. 


[Form  No.  24.] 
Notice  to  Trustee  of  His  Appointment 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy* 


-,  of 


-,  in  the  County  of 


-,  and  District  Aforesaid: 


To 

I  hereby  notify  you  that  you  were  duly  appointed  trustee  [or  one  of  the 
trustees]  of  the  estate  of  the  above-named  bankrupt  at  titie  first  meeting  of  the 
creditors,  on  the day  of ,  A.  D.  IS—,  and  I  have  approved  said  ap- 
pointment.   The  penal  sum  of  your  boud  as  such  trustee  has  been  fixed  at 

dollars.     You  are  required  to  notify  me  forthwith  of  your  acceptance 

or  rejection  of  the  trust. 

Dated  at the  —  day  of 


-,  A.  D.  IS-. 


(11412) 


Referee  in  Bankruptcy. 


Ch.  4)  BANKRUPTCY  (|  80)  §  9614 

[Form  No.  25.] 

Bond  of  Trustee. 

Know  an  men  by  these  presents:   That  we,  '  ,  of  — >  as  prin- 
cipal, and ,  of ,  and                   ,  of ,  as  sureties,  are  held 

and  firmly  bound  unto  the  United  States  of  America  In  the  sum  of dol- 
lars, In  lawful  money  of  the  United  States,  to  be  paid  to  the  said  United  States, 
for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselres  and  our 
hein,  executors,  and  administrators,  Jplntly  and  severally,  by  these  presents. 

SifHied  and  sealed  this day  of ,  A.  D.  18^—. 

The  condition  of  this  obligation  is  such,  that  whereas  the  above-named 

was,  on  the day  of ,  A.  D.  18^,  appointed  trustee  in 

the  case  pending  In  banliruptcy  in  said  court,  wherein is  the  bank- 
rupt, and  he,  the  said ,  has  accepted  said  trust  with  all  the  duties 

and  obligations  pertaining  thereunto: 

Now,  therefore,  if  the  said ,  trustee  as  aforesaid,  shall  obey  such 

orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall  faithfully 
and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the  estate  of  said 
bankrupt  which  shall  come  into  his  hands  and  possession,  and  shall  In  all  re- 
spects faithfully  perform  all  his  official  duties  as  said  trustee,  then  this  obli- 
gation to  be  void;  otherwise,  to  remain  in  full  force  and  virtue. 

Signed  and  sealed  in 
presence  of 

■  I  ,  [Seal.] 

■  —,  [Seal.] 

,  [Seal.] 

[Form  No.  20.] 

Order  Approving  Trustee's  Bond. 

At  a  court  of  bankruptcy,  held  in  and  for  the  ^~—  district  of  ^  at 

-,  this dar  of ,  18^-. 


Before ,  ref ere«*  in  bankruptcy,  in  the  district  court  of  the  United 

States  for  the district  of , 


In  the  Matter  of 


Bankrupt  •. 


In  Bankruptcy* 


It  appearing  to  the  court ,  of  — — ,  and  in  said  district,  has  been 

duly  appointed  trustee  of  the  estate  of  the  above-named  bankrupt,  and  has 
given  a  bond  with  sureties  for  the  faithful  performance  of  his  ofBcial  duties, 
in  the  amount  fixed  by  the  creditors  \or  by  order  of  tiie  court],  to  wit,  in  the 

sum  of dollars,  it  is  ordered  that  the  said  bond  be,  and  the  same  is  here- 

1>7»  approved. 

^^^-^— "^■^'^— "— • 
Referee  in  Bankruptcy. 

• 

[Form  No.  27.] 

Order  that  No  Trustee  be  Appointed. 
In  the  District  Court  of  the  United  States  for  the  -^^  District  of w 


In  the  Matter  of 


*.    In  Bankruptcy. 


Bankrupt   . 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and  that 
BO  creditor  has  appeared  at  the  first  meeting,  and  that  the  appohitment  of  a 
trustee  of  the  bankrupt's  estate  is  not  now  desirable,  it  is  hereby  ordered  that, 
until  further  order  of  the  court,  no  trustee  be  appointed  and  no  other  meeting 
of  the  creditors  be  called. 


Referee  in  Bankruptcy. 
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[Form  No.  28.1 

Order  for  Examination  of  Bankrupt 
In  the  District  Court  of  the  United  States  tix  the  ^—  District  of 


In  the  Matter  of 


Bankrupt   . 


.    In  Bankruptcy. 


At ^  on  the day  of ,  A.  D.  Ifr— . 

Upon  the  application  of ,  trustee  of  said  bankrupt  {or  creditor  of 

said  bankrupt],  it  is  ordered  that  said  bankrupt  attend  before f  one 

of  the  referees  in  bankruptcy  of  this  court,  at      '  ■  on  the day  of 1 

at o'clock  in  the noon,  to  submit  to  examination  under  the  acts  of 

congress  relating  to  bankruptcy,  and  that  a  copy  of  this  order  be  delivered 
to  him,  the  said  bankrupt,  forthwith.    | 

,  Referee  in  Bankruptcy. 


[Form  No.  29.] 

Examination  of  Bankrupt  or  Witness. 
In  the  District  Ck>urt  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


I-  In  Bankruptcy. 


At ,  in  said  district,  on  the  day  of  ,  A.  D.  18—,  before 

,  one  of  the  referees  in  bankruptcy  of  said  court 

,  of ,  in  the  county  of ,  and  state  of ,  being  duly 

sworn  and  examined  at  the  time  and  place  above  mentioned,  upon  his  oath 
says.   [Here  insert  substance  of  examination  of  party.] 

^  Referee  In  Bankruptcy. 


[Form  No.  80.] 
Summons  to  Witness. 


To  ^^— — 

Whereas ^  of ,  in  the  county  of  — ,  and  state  of  ■» 

has  been  duly  adjudged  bankrupt,  and  the  proceeding  in  bankruptcy  is  pend- 
ing in  the  district  court  of  the  United  States  for  the district  of , 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally  to 

be  and  appear  before ,  one  of  the  referees  In  bankruptcy  of  the  said 

court,  at ,  on  the day  of ,  at o'clock  in  the noon, 

then  and  there  to  be  examined  In  relation  to  said  bankruptcy. 

Witness  the  Honorable Judge  of  said  court,  and  the  seal  thereof 

at p  this day  of 1  A.  D.  189^^^ 

.  Clerk. 
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Betmn  of  Summons  to  Witness. 
In  the  District  Court  of  the  United  States  for  the  ^— —  District  of  ^ 


In  the  Matter  of 


Banlcrupt 


^    In  Bankruptcy. 


On  this day  of ,  A.  D.  IS—,  before  me  came y  of ^ 

In  the  county  of and  state  of ,  and  makes  oath,  and  says  that  he 

did,  on ,  the day  of ,  A.  D.  189—,  personally  serve , 

of ,  in  the  county  of and  state  of ,  with  a  true  copy  of  the 

summons  hereto  annexed,  by  delivering  the  same  to  him;  and  he  further 
makes  oath,  and  says  that  he  is  not  interested  in  the  proceeding  in  bankruptcy 
named  in  said  summons. 


Subscribed  and  sworn  to  before  me  this day  of ^  A.  D.  IS—. 


[Form  No.  31.] 
Proof  of  Unsecured  Debt 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


».    In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of ,  A.  D.  18^—, 

came ,  of ,  in  the  county  of ,  in  said  district  of , 

and  made  oath,  and  says  that ,  the  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is.  Justly  and  truly  indebted  to  said  deponent 
in  the  sum  of dollars;  that  the  consideration  of  said  debt  is  as  follows: 


that  no  part  of  said  debt  has  been  paid  [except 


.];  that  there  are  no  set-offs  or  oounterola&ns  to  the  same  [except 

]; 

and  that  deponent  has  not  nor  has  any  person  by  his  order,  or  to  his  knowl- 
edge or  belief,  for  his  use,  had  or  received  any  manner  of  security  for  said  debt 
whatever. 


Creditor. 
Subscribed  and  sworn  to  before  me  this day  of  ,  A.  D.  18—. 


[Official  character.] 

[Form  No.  82.} 

Proof  of  Secured  Debt 

In  the  District  Court  of  the  United  States  for  the '  District  of  — — w 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy. 


At 1  in  said  district  of ,  on  the day  of 1  A.  D.  18^—, 

came ,  of ,  in  the  county  of ^  in  said  district  of , 
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and  made  oath  and  says  that  ,  the  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is.  Justly  and  truly  indebted  to  said  deponent, 

in  the  sum  of dollars;  that  the  consideration  of  said  debt  is  as  follows 

.;  that  no  part  of  said  debt  has  been  paid 
ezoept 


rez< 


t  there  are  no  set-offs  or  oonnterclaims  to  the  same  [except. 


and  that  the  only  securities  held  by  this  deponent  for  said  debt  are  the  fol- 
lowing:  . 


Creditor. 
Subscribed  and  sworn  to  before  me  this  ^ day  of ,  A.  D.  18—. 


[Official  character.] 
[Form  No.  33.] 
Proof  of  Debt  Due  Corporation. 


In  the  District  Court  of  the  United  States  for  the District  of 

1 


In  the  Matter  of 


Bankrupt   1 


In  Bankruptcy. 


At ,  in  said  district  of ,  on  the  -^—  day  of ,  A.  D.  IB^— , 

came ,  of  ,  in  the  county  of and  state  of  ,  and 

made  oath  and  says  that  he  is of  tiie ,  a  corporation  incorporated 

by  and  under  the  laws  of  the  state  of ,  and  carrying  on  business  at . 

in  the  county  of and  state  of ,  and  that  he  is  duly  authorized  to 

make  this  proof,  and  says  that  the  said ,  the  person  by  [or  against] 

whom  a  petition  for  adjudication  of  bankruptcy  ha[s  been  filed,  was  at  and  be- 
fore tbe  filing  of  the  said  petition,  and  still  Lb  Justly  and  truly  indebted  to  said 

corporation  in  the  sum  of dollars;  that  the  consideration  of  said  debt  Is 

as  follows: 


that  no  part  of  said  debt  has  been  paid  [ezoept 


or  oonnterclaims  to  the  same  [except. 


.];  that  there  are  no  set-off  s 


.];  and  that  said  corporation  has 


not,  nor  has  any  person  by  Its  order,  or  to  the  knowledge  or  belief  of  said 
deponent,  for  its  use,  had  or  received  any  manner  of  security  for  said  debt 
whatever. 


of  Said  Corpotation. 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  IS—. 


[Official  character.] 

[Form  No.  84.) 

Proof  of  Debt  by  Partnership. 
In  the  District  Court  of  the  United  States  for  the District  of  — ^ — * 


In  the  Matter  of 


>.   In  Bankruptcy. 


Bankrupt 


At ,  in  said  district  of ,  on  the day  of ,  A.  D.  189—, 

oame ,  of ,  in  the  county  of ,  in  said  district  of  ; 
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ftnd  made  oath  and  bbjs  that  he  Is  one  of  the  firm  of  ,  consisting 

of  himself  and ,  of ,  In  the  county  of and  state  of ; 

that  the  said ,  the  person  by  [or  against]  whom  a  petition  for  ad- 
judication of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  Indebted  to  this  deponent's  said  firm  in 
the  sum  of dollars;   that  the  consideration  of  said  debt  is  as  follows: 


that  no  part  of  said  debt  has  been  paid  [except. 


-]; 


that  there  are  no  set-offs  or  oounterdaims  to  the  same  [except. 


'. ^1; 

and  this  deponent  has  not,  nor  has  his  said  firm,  nor  has  any  person  by  their 
order,  or  to  this  deponent's  knowledge  or  belief,  for  their  use,  had  or  received 
any  manner  of  security  for  said  debt  whateyer. 

Creditor. 
Sntwcrlhed  and  sworn  to  before  me  this day  of  — — ,  A.  D.  1&— . 


[Official  character.! 
[Term  No.  85.] 
Proof  of  Debt  by  Agent  or  Attorney. 


In  the  District  Conrt  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


»    In  Bankruptcy. 


At in  said  district  of on  the     ■       day  of  — — ,  A.  D.  189—, 

came ,  of ,  in  the  county  of ,  and  state  of ,  attorney 

[or  authorized  agent]  of ,  In  the  county  of ,  and  state  of  , 

and  made  oath  and  says  that ,  the  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 

filing  of  said  petition,  and  still  is,  justly  and  truly  Indebted  to  the  said 

,  in  the  sum  of dollars;   that  the  consideration  of  said  debt 

is  as  follows:^ 

that  no  part  of  said  debt  has  been  paid  [except 


and  that  this  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  this 
deponent's  knowledge  or  belief,  for  his  use  had  or  received  any  manner  of 
security  for  said  debt  whatever.  And  this  deponent  further  says,  that  this 
deposition  can  not  be  made  by  the  claimant  in  person  because 

• » 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  affidavit,  and  that 
it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and  for  the 
consideration  above  stated,  and  that  such  debt,  to  the  best  of  his  knowledge 
and  belief,  still  remains  unpaid  and  unsatisfied. 


Subscribed  and  sworn  to  before  me  this  — —  day  of  >  A.  D.  IS—. 

[Official  character.] 
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[Form  No.  86.] 

Proof  of  Secured  Debt  by  Agent 
In  the  District  Court  of  the  United  States  for  the District  of  — — v 


In  the  Matter  of 


^    In  Bankruptcy. 


Bankrupt 


At ,  in  said  district  of ,  on  the day  of ,  A.  D.  18&— ,^ 

came ,  of ,  in  the  county  of ,  and  state  of ,  attorney 

[or,  authorized  agent]  of ,  in  the  county  of ,  and  state  of ,  and 

made  oath,  and  says  that ,  the  person  by  [or,  against]  whom  a  pe- 
tition for  adjudication  of  bankruptcy  has  been  filed,  was,  at  and  before  the 
filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 
in  the  sum  of dollars;  that  the  consideration  of  said  debt  la 

as  follows: i 


that  no  part  of  said  debt  has  been  paid  [except. 


that  there  are  no  set-offs  or  ooonterclaims  to  the  same  [except. 


J; 


]; 

and  that  the  only  securities  held  by  said for  said  debt  are  the  fol- 
lowing— . 

and  this  deponent  further  says  that  this  deposition  can  not  be  made  by  the 
by  the  claimant  in  person  beoaose 


and  that  he  is  duly  authorized  by  his  principal  to  make  this  deposition,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  Incurred  as  and 
for  the  consideration  above  stated. 


Subscribed  and  sworn  to  before  me  this day  of  ,  A.  D.  1ft—. 


^ 

[Official  character.] 


[Form  No.  37.] 

Affldayit  of  Lost  Bill,  or  Note. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


».    In  Bankruptcy. 


On  this day  of ,  A.  D.  18—,  at ,  came ,  of 

in  the  county  of ,  and  state  of ,  and  makes  oath  and  says  that  the 

bill  of  exchange  for  note],  the  particulars  whereof  are  underwritten,  has  been 
lost  under  titie  following  oiroumstances,  to  wit, 


and  that  he,  this  deponent,  has  not  been  able  to  find  the  same;  and  this  depo- 
nent further  says  that  he  has  not,  nor  has  the  said ,  or  any  person 

or  persons  to  their  use,  to  this  deponent's  knowledge  or  belief,  negotiated  the 
said  bin  [or  note],  nor  in  any  manner  parted  with  or  assigned  the  legal  or 
beneficial  Interest  therein,  or  any  part  thereof;  and  that  he,  this  deponent,  is 
the  person  now  legally  and  beneficially  interested  in  the  same. 
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Bin  or  Note  above  Referred  to. 


Date. 


l>niwer  or  maker. 


Acceptor. 


Sum. 


I 


Sabflcribed  and  ewom  to  before  me  ihia 


day  of 


-,  A.  D.  IS—. 


[Official  character  J 


[Form  No.  88.] 

Order  Beduclng  Claim. 
In  the  District  Oonrt  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


>.    In  Bankruptcy. 


Bankrupt 


At ,  In  said  district,  on  the day  of  — ,  A.  D.  IB— w 

Upon  the  eyldence  submitted  to  this  court  upon  the  claim  of  ■  against 

said  estate  [and,  if  the  fact  be  <o,  upon  faeuing  counsel  thereon],  it  is  oi^ered, 

that  the  amount  of  said  claim  be  reduced  from  the  sum  of ,  as  set  forth 

In  the  affidavit  in  proof  of  claim  filed  by  said  creditor  in  said  case,  to  the  sum 

of ,  and  that  the  latter-named  sum  be  entered  upon  the  books  of  the 

trustee  as  the  true  sum  upon  which  a  dividend  shall  be  computed  [if  with  in- 
terestf  with  interest  thereon  from  the day  of ^  A.  D.  18— j. 

'  ' '  ■  'i 

Bef eree  In  Bankruptcy. 


[Form  No.  89.] 

Order  Expunging  Claim. 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy. 


At 


In  said  district,  on  the 


day  of 


A.  D.  18— • 


Up<m  the  evidence  submitted  to  the  court  upon  the  claim  of 


against 


said  estate  [and,  if  the  fact  he  <o,  upon  hearing  oounsel  thereoni,  it  is  ordered, 
that  said  daim  be  disallowed  and  expunged  from  the  list  of  claims  upon  the 
trustee's  record  in  said  case. 


Beferee  In  Bankruptcy. 
(U419) 
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[Fonn  No.  40.1 

List  of  Claims  and  Dividends  to  be  Recorded  by  Referee  and  by  EOm  Ddlr- 
I  ered  to  Trustee. 


In  the  District  Court  of  the  United  States  for  the 

■  1 


District  of 


In  the  Matter  of 


Bankrupt    . 


In  Bankruptcy. 


At 


-,  in  said  district,  on  the 


day  of 


-,  A.  D.  Ift-w 


A  List  of  Debts  Proved  and  Claimed  under  the  Bankruptcy  of  — 

Dividend  at  the  Rate  of per  Cent.  This  Day  Declared 

Thereon  by  ,  a  Referee  in  Bankruptcy. 


V  with 


Ka 


Grediton. 

[To  be  placed  •IphabeticaUy,  and  the  names  of  all 
the  parties  to  lEe  proof  to  oe  caref  ally  set  forth.] 


SumproTed. 


DoUars. 


Cents. 


Dividend. 


Dollars. 


Cents. 


Referee  in  Bankruptcy. 


[Form.  No.  41.] 

Notice  of  Dividend. 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


BanlLTupt   . 


In  Bankruptcy* 


At 
To  - 


-,  on  the 


day  of 


-,  A.  D.  IS-w 


Creditor  of 


i 


-,  Bankrupt: 


I  hereby  inform  you  that  you  may,  on  application  at  my  office,          >  on  the 
day  of i  or  on  any  day  thereiEUTter,  between  the  hours  of , 


receive  a  warrant  for  the 


dividend  due  to  you  out  of  the  above  estate. 


If  you  can  not  personally  attend,  the  warrant  will  be  delivered  to  your  order 
on  your  filling  up  and  signing  the  subjoined  letter. 

,  Trustee. 

(11420) 


i 


Ch.:4)  ^ANKRUPTCT  (i  8(9  §  9614 

Oreditoi's  Letter  to  Trnetee. 

Tto , 

Trustee  In  Bankruptcy  of  Hhe  Bstate  of 1  Bankmpt: 

Please  dellTer  to  ■    the  warrant  for  dlYldend  payable  out  of  the  said 

estate  to  me. 

^  Creditor. 

[Form  No.  42.1 

Petition  and  Order  for  Sale  by  Auction  of  Real  Estate. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy. 


Bespectf  ully  represents ,  trustee  of  the  estate  of  said  bankrupt,  that 

it  would  be  for  the  benefit  of  said  estate  that  a  certain  portion  of  the  real 
estate  of  said  bankrupt,  to  wit:  [here  describe  it  and  its  estimated  Talue] 
should  be  sold  by  auction,  in  lots  or  parcels,  and  upon  terms  and  conditions, 
ss  follows : , — 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  by  auction  of  said 
real  estate  as  aforesaid. 

Dated  this day  of ^  A.  D.  l^-w 

'  ,  Trustee. 

The  foregoing  petition  haying  been  duly  filed,  and  haTing  come  on  for  a  hear- 
ing before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  credit- 
ors of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being  rep- 
resented thereat  [or  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be  author- 
ized to  sell  the  portion  of  the  bankrupt's  real  estate  specified  in  the  foregoing 
petition,  by  auction,  keeping  an  accurate  account  of  each  lot  or  parcel  sold 
and  the  price  received  therefor  and  to  whom  sold;  which  said  account  he  shall 
file  at  once  with  the  referee. 

Witness  my  hand  this  — *  day  of ^  A.  D.  189^. 

Bef eree  In  Bankruptcy. 

[Form  No.  43.] 

Petition  and  Order  for  Redemption  of  Property  from  Lien. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


In  Bankruptcy. 


Bankrupt   . 


Respectfully  represents ,  trustee  of  the  estate  of  said  bankrupt, 

that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  [here  describe  the 
estate  or  property  and  its  estimated  value]  is  subject  to  a  mortgage  [describe 
the  mortgage],  or  to  a  conditional  contract  [describing  it},  or  to  a  lien  [describe 
the  origin  and  nature  of  the  lien),  [or,  if  the  property  he  personal  property, 
has  been  pledged  or  deposited  and  is  subject  to  a  lien]  for  [describe  the  nature 
of  the  Uen},  and  that  it  would  be  for  the  benefit  of  the  estate  that  said  property 
should  be  redeemed  and  discharged  from  the  lien  thereon.  Wherefore  he 
prays  that  he  may  be  empowered  to  pay  out  of  the  assets  of  said  estate  in 

his  hands  the  sum  of ,  being  the  amount  of  said  lien,  in  order  to  redeem 

Bald  property  therefrom. 

Dated  this day  of ^  A.  D.  18-n» 

■,  Trustee.; 
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The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days*  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be  author- 
ized to  pay  out  of  the  assets  of  the  banlorupf  s  estate  specified  in  the  foregoing 

petition  the  sum  of ,  being  the  amount  of  the  lien,  in  order  to  redeem  the 

property  therefrom. 

Witness  my  hand  this  — —  day  of ^  A.  D.  18ft—. 


Bef  eree  in  Bankruptcy. 

[Form  No.  44.} 

Petition  and  Order  for  Sale  Subject  to  Lien. 
In  the  District  Court  of  the  United  States  for  the District  of  b 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy* 


Respectfully  represents ,  trustee  of  the  estate  of  said  t>ankmpt» 

that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  [here  describe  the 
estate  or  property  and  its  estimated  value]  is  subject  to  a  mortgage  [describe 
mortgage],  or  to  a  conditional  contract  [describe  it],  or  to  a  lien  [describe  the 
origin  and  nature  of  the  lien],  or  [if  the  property  be  personal  property]  has 
been  pledged  or  deposited  and  is  subject  to  a  lien  for  [describe  the  nature  of 
the  lien],  and  that  it  would  be  for  the  benefit  of  the  said  estate  that  said  prop- 
erty should  be  sold,  subject  to  said  mortgage,  lien,  or  other  incumbrance. 
Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  of  said  property* 
subject  to  the  incumbrance  thereon. 

Dated  this day  of ,  A.  D.  18ft^ 

'  ,  Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  .after  due  hearing,  no  adverse  interest  being 

represented  thereat  for  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be  author- 
ized to  sell  the  portion  of  the  bankrupt's  estate  specified  in  the  foregoing 
petition,  by  auction  [or  at  private  sale],  keeping  an  accurate  aocoont  of  the 
property  sold  and  the  price  received  therefor  and  to  whom  sold;  which  said 
account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ^  A*  D.  189—. 


Beferee  in  Bankruptcy, 

[Form  No.  45.] 

Petition  and  Order  for  Private  Sale. 
In  the  District  Court  of  the  United  States  for  the  — —  District  of  — — k 


In  the  Matter  of 


».   In  Bankruptcy. 


Bankrupt  . 


Respectfully  represents ^i  duly  appointed  trustee  of  the  estate  of 

the  aforesaid  bankrupt. 

That  for  the  following  reasons,  to  ^^-j 


Jt  is  desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale  a 
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certain  portion  of  the  said  estate,  to  wit:. 


"Wheref ore  he  prays  that  he  may  be  authorized  to  sell  the  said  property  at 
private  sale. 

Dated  this day  of ,  A.  D.  18^—, 

,  Tmstee. 

The  foregoing  petition  having  been  dnly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankmpt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing  — • in  f ayor  of  said  petition  and 

in  opposition  thereto].  It  Is  ordered  that  the  said  trustee  be  author- 
ized to  sell  the  portion  of  the  bankrupt's  estate  specified  in  the  foregoing 
petition,  at  private  sale,  keeping  an  accurate  account  of  each  article  sold  and 
the  price  received  therefor  and  to  whom  sold;  which  said  account  he  shall 
file  at  once  with  the  referee. 

Witness  my  hand  this  —  day  of  »  A.  D.  18^. 

Beferee  in  Bankruptcy. 


[Form  No.  46.] 
Petition  and  Order  for  Sale  of  Perishable  Property. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy. 


Bespectfolly  represents 

oeiver,  or  the  trustee  of  the  said  bankrupt's  estate]. 
That  a  part  of  the  said  estate,  to  wit. 


,  the  said  bankrupt,  [oTy  a  creditor,  or  the 


-,  is  i>erl8hable,  and  that  there  will  be  loss  if  the  same  is  not  sold 


now  in  — 
immediately. 

Wherefore  he  prays  the  court  to  order  that  the  same  be  sold  immediately  aa 
aforesaid. 

Dated  this day  of ,  A.  D.  18^-. 


The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mall  to 
the  cr^tors  of  the  said  bankrupt,  [or  without  notice  to  the  creditors],  now 
after  due  hearhog,  no  adyerse  interest  being  represented  thereat,  [or  after 
liearing in  favor  of  said  petition  and in  opposition  there- 
to] I  find  that  the  facts  are  as  above  stated,  and  that  the  same  is  required  in 
the  Interest  of  the  estate,  and  It  is  therefore  ordered  that  the  same  be  sold 
forthwith  and  the  proceeds  thereof  deposited  in  court*. 

Witness  my  hand  this day  of p  A.  D.  189—. 

■ '  '» 

Beferee  in  Bankruptcy. 
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[Form  No.  47.1 
Trustee's  Report  of  Exempted  Property. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Hatter  of 


>.     In  Bankruptcy. 


Bankrupt   . 


At 


-,  on  the 


day  of 


-.  18-. 


The  following  is  a  schedule  of  property  designated  and  set  apart  to  be  re- 
tained by  the  bankrupt  aforesaid,  as  his  own  proi>erty,  under  the  provisions 
of  the  acts  of  congress  relating  to  bankruptcy. 


General  head. 

Particular  description. 

Yalnei 

Hilitaiy    uniform,    arms,    and 
equipmenta 

Property  exempted  by  state  laws. 

DoUs. 

Gts. 

Trustee. 


[Form  No.  48.] 

Trustee's  Betum  of  No  Assets. 
In  the  District  Oourt  of  the  United  States  for  the  — 


District  of 


In  the  BCatter  of 


Bankrupt   . 


In  Bankruptcy* 


At 


-,  in  said  district,  on  the 


day  of 9  A.  D.  1^, 

-,  of 1  in  the  county  of 


On  the  day  aforesaid,  before  me  comes 

and  state  of ,  and  makes  oath,  and  says  that  he,  as  trustee  of  the 


estate  and  effects  of  the  ^bove-named  bankrupt,  neither  received  nor  paid  any 
moneys  on  account  of  the  estate. 
Subscribed  and  sworn  to  before  me  at        '^  this  —  day  of ^  A.  D. 


lEtef wee  In  Bankruptcy. 
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Ds. 


The  Estate  of 


[Form  No.  49.] 

Account  of  Trustee. 
-,  Bankrupt  ,  In  Account  with 


-,  Trustee. 


Ob 


DoUb. 


Cts. 


Dolls.  Ots. 


Dolls.  Cts. 


Dolls.  Cts. 


[Form  No.  50.] 

Oath  to  Final  Account  of  Trustee. 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


^    In  Bankruptcy. 


Bankrupt   . 


On  this 


in  the  county  of 
was,  on  the 


day  of 


A.  D.  18—,  before  me  comes 


of 


and  state  of 


day  of 


and  makes  oath,  and  says  that  he 


A.  D.  18—,  appointed  trustee  of  the  estate  and 


effects  of  the  above-named  bankrupt,  and  that  as  such  trustee  he  has  con- 
ducted the  settlement  of  th^  said  estate.     That  the  account  hereto  annexed 

containing sheets  of  paper,  the  first  sheet  whereof  is  marked  with  the 

letter [reference  may  here  also  be  made  to  any  prior  account  filed  by  said 

trustee]  is  true,  and  such  account  contains  entries  of  every  sum  of  money  re- 
ceived by  said  trustee  on  account  of  the  estate,  and  effects  of  the  above-named 
iMuikmpt,  and  that  the  payments  purporting  in  such  account  to  liave  been  made 
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by  said  trustee  have  been  so  made  by  him.    And  he  asks  to  be  allowed  for 
said  payments  and  for  commissions  and  expenses  as  charged  In  said  accounts 

«  ,  Trustee. 

Subscribed  and  swQm  to  before  me  at ^  In  said district  of ^ 

this day  of ,  A.  D.  18—. 


ff 
[Official  character.] 


[Form  No.  51.1 

Order  Allowing  Account  and  Discharging  Trustee. 
In  the  District  Ck>urt  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy. 


The  foregoing  account  haying  been  presented  for  aUowance,  and  haying 
been  examined  and  found  correct,  it  Is  ordered,  that  the  same  be  allowed,  and 

that  the  said  trustee  be  discharged  of  his  trust 

I  

f 

Bef eree  in  Bankruptcy. 

[Form  No.  52.] 

Petition  for  Removal  of  Trustee. 
In  the  District  Court  of  the  United  States  for  the District  of  — % 


•\ 


In  the  Matter  of 


Bankrupt   • 


In  Bankruptcy. 


To  the  Honorable  , 

Judge  of  the  District  Court  for  the District  of : 

The  petition  of ,  one  of  the  creditors  of  said  bankrupt,  respect- 
fully represents  that  It  is  for  the  interest  of  the  estate  of  said  bankrupt  that 

,  heretofore  appointed  trustee  of  said  bankrupt's  estate,  should  be 

removed  from  his  trust,  for  the  causes  following  to  wit:    [here  set  forth  the 
particular  cause  or  causes  for  which  such  removal  is  requested.] 

Wherefore pray  that  notice  may  \ie  served  upon  said •• 

trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the  courtr 
why  an  order  should  not  be  made  removing  him  from  said  trust. 


[Form  No.  53.] 

Notice  of  Petition  for  Removal  of  Trustee. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt   . 


In  Bankruptcy. 


At f  on  the day  of ,  A.  D.  18—. 

To  ,  • 

Trustee  of  the  estate  of ^  bankrupt: 

You  are  hereby  notified  to  appear  before  this  court  at ,  on  the 

day  of  — ,  A.  D.  18—,  at o'clock  — ,  m.,  to  show  cause  (if  any  yon 

(11426) 


Ch.  4)  BANKRUPTCY  (§90)  §  9614 

hare)  why  yon  Bhonld  not  be  removed  from  your  trust  as  trustee  as  aforesaid, 

according  to  the  prayer  of  the  petition  of ,  one  of  the  creditors  of 

said  bankrupt,  filed  In  this  court  on  the  day  of  ^  A.  D.  18—,  In 

which  It  is  alleged  [here  insert  the  allegation  of  the  petition]. 

,  Clerk. 

[Form  No.  54J 

Order  for  Removal  of  Trustee. 
In  the  District  Court  of  the  United  States  for  the District  of  b 


In  the  Matter  of 


>.     In  Banlsruptcy. 


Bankrupt   . 


Whereas ,  of ,  did,  on  the day  of ,  A.  D.  18—, 

present  his  petition  to  this  court,  praying  that  for  the  reasons  therein  set  forth, 

,  the  trustee  of  the  estate  of  said ; — ,  bankrupt,  might  be 

removed: 

Now,  therefore,  upon  reading  the  said  petition  of  the  said and  the 

evidence  submitted  therewith,  and  upon  hearing  counsel  on  behalf  of  said 
petitioner  and  counsel  for  the  trustee,  and  upon  the  evidence  submitted  on 
behalf  of  said  trustee. 

It  is  ordered  that  the  said be  removed  from  the  trust  as  trustee 

of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said  petitioner  Inci- 
dental to  said  petition  be  paid  by  said ,  trustee  [or,  out  of  the  estate 

of  the  said ,  subject  to  prior  charges]. 

Witness  the  Honorable  ,  Judge  of  the  said  court,  and  the  seal 

thereof,  at ,  In  said  district,  on  the day  of p  A.  D.  18—. 


J    Seal  of    »  !"•   ^ 

Itlie  court  f                  i  Clerk. 

[Form  No.  55.] 

Order  for  Choice  of  New  Trustee. 

In  the  District  Court  of  the  United  States  for  the District  of  — w 


In  the  Matter  of 


Bankrupt   • 


^     In  Bankruptcy, 


At ,  on  the day  of ,  A.  D.  1^-. 

Whereas  by  reason  of  the  removal  [or  the  death  or  resignation]  of  , 

heretofore  appointed  trustee  of  the  estate  of  said  bankrupt,  a  vacancy  exists 
in  the  office  of  said  trustee,  t 

It  is  ordered,  that  a  meeting  of  the  creditors  of  said  bankrupt  be  held  at 

,  in ,  In  said  district,  on  the day  of ,  A.  D.  18—,  for  the 

choice  of  a  new  trustee  of  said  estate. 

And  It  is  further  ordered  that  notice  be  given  to  said  creditors  of  the  time, 
place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited  in  the  mall 
at  least  ten  days  before  that  day. 

,  Referee  in  Bankruptcy. 
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[Form  No.  66.] 

Gertificate  by  Referee  to  Judge. 
In  the  District  Court  of  the  United  States  for  the District  of  — — w 


In  the  Matter  of 


^    In  Bankruptcy. 


Bankrupt   . 


I, ^  one  of  the  referees  of  said  court  in  bankruptcy,  do  hereby  cer- 
tify that  in  the  course  of  the  proceedings  in  said  cause  before  me  the  following 
question  arose  pertinent  to  the  said  proceedings:  [Here  state  the  question, 
a  summary  of  the  evidence  relating  thereto,  and  the  finding  and  order  of  the 
referee  thereon.] 

And  the  said  question  is  certified  to  the  Judge  for  his  opinion  thereon. 

Dated  at ^  the day  of ,  A.  D.  18—. 

Beferee  In  Bankruptcy. 

[Form  No.  57.] 
Bankrupt's  Petition  for  Discharge. 


In  the  Matter  of 


Bankrupt   . 


>.    In  Bankruptcy. 


To  the  Honorable 


Judge  of  the  District  Court  of  the  United  States  for  the  District  of 


,  of ,  in  the  county  of  — : —  and  state  of ,  in  said  dis- 
trict, respectfully  represents  that  on  the day  of ,  last  past,  he  was 

duly  adjudged  bankrupt  under  the  acts  of  congress  relating  to  bankruptcy; 
that  he  has  duly  surrendered  all  his  property  and  rights  of  property,  and  has 
fully  complied  with  all  the  requirements  of  said  acts  and  of  the  orders  of  the 
court  touching  his  bankruptcy. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a  full  dis- 
charge from  all  debts  provable  against  his  estate  under  said  bankrupt  acts, 
except  such  debts  as  are  excepted  by  law  from  such  discharge. 

Dated  this day  of ,  A.  D.  18&-v 

•  ^  Bankrupt 

Order  of  Notice  Thereon. 
District  of ,  ss: 

On  this day  of ,  A.  D.  189—,  on  reading  the  foregoing  petition,  it 


Ordered  by  the  court,  that  a  hearing  be  had  upon  the  same  on  the day 

of ,  A.  D.  189—,  before  said  court,  at  ,  In  said  district,  at 

o'clock  in  the noon;  and  that  notice  thereof  be  published  in ■, 

a  newspaper  printed  in  said  district,  and  that  aU  known  creditors  and  other 
persons  in  interest  may  appear  at  the  said  time  and  place  and  show  cause, 
if  any  they  have,  why  the  prayer  of  the  said  petitioner  should  not  be  granted. 

And  it  is  further  ordered  by  the  court,  that  the  clerk  shall  send  by  mall  to 
all  known  creditors  copies  of  said  petition  and  this  order,  addressed  to  them 
at  their  places  of  residence  as  stated. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the  seal 

thereof,  at ,  in  said  district,  on  the        '     day  of ^  A.  D.  18^-. 

Seal  of  I  * 

tiM  Court.  $  derk. 

hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in  the 

on  the  following days,  via.: 


\ 


On  the day  of and  on  the day  of ,  in  the  year  189-. 
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DiBtrict  of  % 


',  189-. 


Personally  appeared  ,  and  made  oath  that  the  foregoing  statement 

by  him  subscribed  Is  true. 
Before  me. 


[Official  character.] 

I  hereby  certify  that  I  have  on  this day  of ,  A.  D.  18^—,  sent  by 

mail  copies  of  the  above  order,  as  therein  directed. 


Notes  of  Deoisioms 

Nallee  of  h^arini'  of  applicatloD  for  dlflduuve^— 4ee  note  86  undor  |  9698,  anto. 
Vew  of  dorki  for  siTtng  aotteoo^    Boo  boU  1  under  |  9686,  poet. 


[Form  No.  68.] 

Specification  of  Grounds  of  Opposition  to  Bankrupt's  Discharge. 
In  the  District  Ck>urt  of  the  United  States  for  the District  of  - 


Clerk. 


In  the  Matter  of 


Bankrupt 


^    In  Bankruptcy. 


,  of ,  In  the  county  of and  state  of ^  a  party  in- 
terested in  the  estate  of  said ,  bankrupt,  do  hereby  oppose  the  grant- 
ing to  him  of  a  discharge  from  his  debts,  and  for  the  grounds  of  such  opposi- 
tion do  file  the  following  specification:  [Here  specify  the  grounds  of  opposi- 
tion.] 

»  Creditor. 

[Form  No.  69.] 

Discharge  of  Bankrupt. 

District  Court  of  the  United  States, 

District  of . 

Whereas, ,  of ,  in  said  district,  has  been  duly  adjudged  & 

bankrupt,  under  the  acts  of  congress  relating  to  bankruptcy,  and  appears  to 
have  conformed  to  all  the  requirements  of  law  In  that  behalf,  It  Is  therefore 

ordered  by  this  court  that  said be  discharged  from  all  debts  and 

claims  which  are  made  provable  by  said  acts  against  his  estate,  and  which  ex- 
isted on  the day  of ,  A.  D.  18d— ,  on  which  day  the  petition  for  ad- 
judication was  filed him;  excepting  such  debts  as  are  by  law  excepted 

from  the  operation  of  a  discharge  in  bankruptcy. 

Witness  the  Honorable ,  Judge  of  said  district  court,  and  the  seal 

thereof  this day  of ,  A.  D.  189-^     j 


{ 


Se»lof    1  *    ^ 

the  Oourt.  J  Clerk. 

[Form  No.  60;] 
Petition  for  Meeting  to  Consider  Composition. 


District  Court  of  the  United  States  for  the District  of 


^    In  Bankruptcy, 


To  the  Honorable ,  Judge  of  the  District  Court  of  the  United  States 

for  the District  of : 

The  above-named  bankrupt    respectfully  represent    that  a  composition  of 

• per  cent,  upon  all  unsecured  debts,  not  entitled  to  a  priority 

In  satisfaction  of debts  has  been  proposed  by to creditors, 

M  provided  by  the  acts  of  congress  relating  to  bankruptcy,  and verily 
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believe  that  the  said  composition  will  be  accepted  by  a  majority  In  number 

and  in  value  of creditors  whose  claims  are  allowed. 

Wherefore,    he    pray    that  a  meeting  of creditors  may  be  duly  called 

to  act  upon  said  proposal  for  a  composition,  according  to  the  provisions  of  said 
acts  and  the  rules  of  court 


Bankrupt 
[Form  No.  61.] 

Application  for  Confirmation  of  Composition. 
In  the  District  Court  of  the  United  States  for  the District  of . 


In  the  Matter  of 


Banl^rupt   . 


In  Bankruptcy. 


To  the  Honorable ,  Judge  of  the  District  Court  of  the  TJnlted  States 

for  the District  of .  ♦ 

■ 

At ,  in  said  district,  on  the day  of ,  A.  D.  18^—,  now  comes 

,  the  above-named  bankrupt,  and  respectfully  represents   to  the 

court  that,  after  he  had  been  examined  in  open  court  [or  at  a  meeting  of  his 
creditors]  iftid  had  filed  in  court  a  schedule  of  his  property  and  a  Ust  of  his 
creditors,  as  required  by  law,  he  offered  terms  of  composition  to  his  creditors, 
which  terms  have  been  accepted  in  writing  by  a  majority  in  number  of  all 
creditors  whose  claims  have  been  allowed,  which  number  represents  a  ma- 
jority in  amount  of  such  claims;  that  the  consideration  to  be  paid  by  the  bank- 
rupt to  his  creditors,  the  money  necessary  to  pay  all  debts  which  have  pri- 
ority, and  the  costs  of  the  proceedings,  amounting  in  all  to  the  sum  of 

dollars,  has  been  deposited,  subject  to  the  order  of  the  judge,  in  the 

National  Bank,  of ,  a  designated  depository  of  money  in  bankruptcy 

cases. 

Wherefore  the  said respectfully  asks  that  the  said  composition 

may  be  confirmed  by  the  court 

i  Bankrupt 

[Form  No.  62.J 

Order  Confirming  Composition. 
In  the  District  Court  of  the  United  States  for  the District  of • 


In  the  Matter  of 


.    In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  offered  by  the  bank- 
rupt having  been  filed  in  court,  and  it  appearing  that  the  composition  has 
been  accepted  by  a  majority  in  number  of  creditors  whose  claims  have  been 
allowed  and  of  such  allowed  claims;  and  the  consideration  and  the  money  re- 
quired by  law  to  be  deposited,  having  been  deposited  as  ordered,  in  such  place 
as  was  designated  by  the  judge  of  said  court  and  subject  to  his  order;  and 
it  also  appearing  that  it  is  for  the  best  interests  of  the  creditors;  and  that  the 
bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the 
duties  which  would  be  a  bar  to  his  discharge,  and  that  the  offer  and  its  ac- 
ceptance are  in  good  faith  and  have  not  been  made  or  procured  by  any  means, 
promises,  or  acts  contrary  to  the  acts  of  congress  relating  to  bankruptcy:  It 
Is  therefore  hereby  ordered  that  the  said  composition  be,  and  it  hereby  is,  con- 
firmed. 

Witness  the  Honorable p  judge  of  said  court  and  the  seal  thereof, 

this day  of ,  A.  D.  18^-. 

I  ^Seaiof   J  ^  aerk. 

the  Ck)urt.5 
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[Porm  No.  es.] 
Order  of  Diatrlbutlou  on  OomiKMltlon. 
Jted  States  of  America: 
n  the  District  Conrt  of  the  United  SUtea  for  the Dlatrlct  of . 

Id  the  Matter  of 

.    In  Bankruptcr. 

Bankrupt  . 

lie  composition  offered  by  the  above-named  bankrupt  In  this  case  baTlng 
;n  duly  confirmed  by  the  Judge  of  Bald  court.  It  Is  hereby  ordered  and  de- 
'Cd  that  the  distribution  of  the  deposit  absll  be  made  by  the  clerk  of  the 
irt  as  follows,  to  wit:  1st,  to  pay  the  several  claims  which  have  priority; 
to  pay  the  costs  of  proceedings;  3d,  to  pay,  aecordlcg  to  the  tenna  of  the 
aposltlon,  tbe  seTeral  claims  of  general  creditors  which  bare  been  allowed, 
I  appear  npon  a  list  of  allowed  claims,  on  the  flies  In  this  case,  whlcb  list 
made  a  part  of  this  order. 

Vltoesa  the  Honorable ,  Judge  of  aald  court,  and  the  seal  thereof, 

a day  of  — — ,  A.  D.  18&-. 

sm\  ot    I  ,  Clerk. 

tbs  CoarL  t 

)615.  (Act  July  1,  1898,  c.  541,  §  31.)     Computation  of  time. 
[Computation  of  Time. — a  Whenever  time  is  enumerated  by  days 
this  Act,  or  in  any  proceeding  in  bankruptcy,  the  number  of 
^s  shall  be  computed  by  excluding  the  first  and  including  the 
t,  unless  the  last  fall  on  a  Sunday  or  holiday,  in  which  event  the 
y  last  included  shall  be  the  next  day  thereafter  which  is  not  a 
nday  or  a  legal  holiday.     (30  Stat.  554.) 
W16.  (Act  July  1,  1898,  c.  541,  §  32.)    Transfer  of  cases. 
Fransfer  of  Cases. — a  In  the  event  petitions  are  filed  against  the 
ne  person,  or  against   different  members  of  a  partnership,   in 
Ferent  courts  of  bankruptcy  each  of  which  has  jurisdiction,  the 
ies  shall  be  transferred,   by  order  of  the   courts   relinquishing 
isdiction,  to  and  be  consolidated  by  the  one  of  such  courts  which 
1  proceed  with  the  same  for  the  greatest  convenience  of  parties 
interest.    (30  Stat.  554.) 

Hotel  of  De«)l(do>B 

'rierity  of  pstlllont  and  trsasfsr  of  G.  1904)  132  Fed.  697,  13  Am.  Bankr. 

•1.^-The  provisions  of  this  aectloD,  Hep.  62. 

1  of   General   Order   in  Danltriipley  Creditors,  by  filing  a  second  petition 

.  6  (or  carrying  It  into  effect,  apply  against  sn  individual  in  another  district, 

I  caae  wbere  an  involuntary  ped-  and  obtolQlng  a  first  bearing  and  adju- 

Q  la   presented  in   one   district   and  dicatlon   tbereon,   cannot  thereby   oust 

'  debtor's  own  voluntary  petition  In  the  jurisdiction  of  the  court  in  the  dts- 

itber.      In    re    Waielbaum     (D.    C.  trict    of    tbe    bankrupt's    domicile,    in 

S)  98  Fed.  589,  3  Am.  Bankr.  Bep.  which  a  petition  had  been  first  Gled  by 

i  other  cfeditors.    In  re  Elmira  Steel  Co. 

(  a  debtor  files  two  petitions  In  vol-  (D,    C.    1901)    109   Fed.   456,   6   Am. 

:ary   bankruptcy,    setting   forth    the  Bankr.  Bep.  484. 

oe  debts,  and  the  first  is  Btlll  pend-  Where  two  petitions  have  been  filed 

',  proceedings  under  the  second  will  against   the   same    person,   one   in   tbc 

stayed.      In   re    WIelaraki    (D.    C.  district  in  which  he  has  resided  for  the 

ri)  Fed.  Gas.  No.  17,619.  greater   portion   of   the    preceding   six 

'riority   of  iurisdictlon,   as   between  months,  and  the  other  in  a  district  to 

ations  in  bankruptcy  filed  in   differ-  which  he  has  recently  removed  and  ea- 

:  courts  of  bankruptcy,  each  having  tablished  his  residence  there,  the  for- 

isdlction,  is  determined  by  the  date  mer  is   the   "district   of  bis  domicile," 

the  filing  of  the  petition,  rather  than  within  the  meaning  of  the  general  or- 

the   date   of   the    adjudication.     In  der.     In  re  Isaacson  (D.  G.  1908)   161 

Elmira  Steel  Go.  (D.  G.  1901)   109  Fed.  779,  20  Am.  Bankr.  Rep.  430.     It 

d.  4SS,  S  Am.  Bankr.  Rep.  484;    In  is  also  held  that  the  word  "individual" 

Tybo  Hiuing  A  Heductian  Co.   (D.  is  used  in  the  order  in  the  sense  of  a 
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■Infle  peraou,  anil  u  a  corporation  is 
ft  peraoD  under  tbe  statute,  ao  it  la  also 
an  IndiTidual  onder  tbe  order.  In  re 
Unitad  Button  Co.  {D.  O.  1904)  137 
Fed.  668,  IS  Am.  Bankr.  Rep.  454;  In 
re  Globe  Sec.  Co.  (D.  C.  1B04)  132  Fed. 
709.  And  where  two  petitiona  are  filed 
against  a  corporadon,  one  in  tbe  atate 
bf  whlcli  it  was  incorporated,  and  one 
in  a  district  in  which  it  doea  businen, 
the  firat  hearing  ahonld  be  bad  at  the 
former  place,  aa  that  ia  tbe  place  of  ita 
domicile,  and  proceeding*  In  tbe  other 
court  will  be  stayed  to  await  inch  hear- 
ing and  tba  decision  thereon.  In  re 
Globe  Sec  Co.  (D.  O.  1904)  182  Fed. 
709;  In  re  United  Button  Oo.  (D.  C. 
1904)  1S2  Fed.  378,  12  Am.  Bankr. 
Rep.  761.  In  case  there  ia  aubatandal 
doabt  aa  to  the  domicile  or  place  of  res- 
idaDce  of  a  debtor,  against  whom  peti- 
tiona are  filed  in  different  districts,  the 
court  bsTing  jariadiction  of  the  petition 
earlieat  in  date  sbonld  be  allowed  to 
hear  and  determine  tbe  queation  of  Jn- 
riadiction  aa  depending  on  domicile,  and 
the  other  court,  withont  dismissing  tbe 
petition  before  it,  wiU  sta;  proceedinga 
thereon  to  await  the  result  In  re 
Wazelbanm  (D.  C.  189^  98  Fed.  589,  3 
Am.  Bankr.  Hep.  S92. 

The  proTlrion  of  tbe  general  order 
that  the  court  which  makes  the  first  ad- 
jadlcation  shall  "retain  Jurisdiction  over 
aH  proceedings,"  is  to  be  taken  subject 
to  the  directlooa  of  this  section  with 
reference  to  the  transfer  of  cases  to 
other  districts.  Id  re  Isaacson  (D.  G. 
1908)  161  Fed.  779,  20  Am.  Bankr. 
Rep.  430.  This  prorisioa  is  not  to  be 
read  as  narrowly  restricted  to  the 
bankruptcy  of  single  debtors,  but  it  ap- 
pliet  equtUly  to  cases  where  ditterent 
petitions  are  filed  against  a  partner- 
ship. In  re  Sears  (D.  0.  1901)  112 
Fed.  BS,  7  Am.  Bankr.  Rep.  279.  The 
"partiea  in  interest"  whose  couTcnlence 
is  to  be  consulted,  are  not  limited  to  nn- 
secured  creditors  of  the  bankrupt,  but 
the  term  is  intended  to  include  all  per- 
sons whose  pecuniary  Interests  may  be 
directly  affected  by  the  bankruptcy  pro- 
ceediugs.  In  re  United  Button  Co.  (D. 
C.  1904)  137  Fed.  668,  13  Am.  Bankr. 
Rep.  464.  The  burden  of  proof,  how- 
ever, as  to  the  place  where  the  proceed- 
ings win  be  most  convenient  for  par- 
ties in  Interest  rest*  upon  those  who 
ask  for  a  transfer.  And  where  the  ap- 
plicants are  a  minority  of  the  creditors, 
and  represent  onl;  a  smalt  part  of  the 
Indebtedness,  a  transfer  will  not  be 
warranted  by  tbe  single  fact  that  tbe 
greater  part   or   all  of   the  bankrupt's 
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property  is  in  die  other  district.  . 
court  baa  power  to  order  its  sale 
if  dbemed  best.  In  re  Tybo  MiB 
Reduction  Co.  (D.  C.  1904)  131 
9T8,  18  Am.  Bankr.  Bep.  6a 
transfer  will  not  be  ordered  whe 
request  therefor  is  presented  hj  < 
ors  who  have  received  prefe 
which  they  do  not  offer  to  sarr 
and  it  is  doubtful  whether  tbe 
fer  will  be  for  the  greater  conve 
of  the  creditors  who  have  not  bee 
ferred.  In  re  Sears  (D.  O.  190] 
Fed.  S8,  7  Am.  Bankr.  Rep.  279. 
imitjr  of  the  place  of  bnaineaa  of  a 
rupt  to  the  court  entertaliung  pr 
inga  In  bankruptc;,  and  proxim 
a  majority  of  the  bankrupt's  cr( 
in  number  or  amount  of  claims,  J 
suasive,  but  not  conclusive,  in 
mining  the  court  which  ahall  a 
final  jurisdiction.  In  re  United 
ton  Oo.  (D.  C.  1904)  137  Fed.  6 
Am.  Bankr.  Bep.  454. 

Where  a  petition  in  involuntary 
ruptcy  againat  a  debtor  wa*  fi 
Georgia,  and,  pending  a  hearing 
on,  be  filed  bis  voluntary  petit 
New  Xork,  alleging  that  he  was  i 
dent  of  the  latter  state,  but  It  a 
ed  that  he  had  formerly  been  ei 
in  bnsiness  in  Georgia,  that  tbe 
to  be  affected  were  all  contracted 
tbat  his  present  business  was 
agent  or  employe  of  tbe  corpc 
which  succeeded  his  former  firn 
he  waa  accustomed  to  spend  a  p 
his  time  in  Georgia,  and  tbat  bit 
itors  desired  that  the  bankruptc 
ceedlngs  should  be  conducted  1 
latter  state,  it  waa  held  that  it 
be  for  the  "greatest  conveniei 
the  parties  in  interest"  that  the 
in  Georgia  should  proceed  wit 
case.  In  re  Waielbaum  (D.  C. 
98  Fed.  089,  3  Am.  .Bankr.  Rei 
And  see  further  as  to  considei 
affecting  question  of  "greatest  c 
ience."  In  re  Southwestern  Brl 
Iron  Co.  (D.  C.  1904)  133  Fet 
13  Am.  Bankr.  Rep.  304;  In  re  G 
UetaU  Co.  (D.  C.  1904)  133  P< 
12  Am.  Bankr.  Rep.  770. 

Beladonship  between  the  ba 
and  the  deputy  clerk  of  the  ( 
court  in  whose  office  the  petitic 
filed  will  be  cause  for  transferri 
case  to  another  seat  of  the  court 
same  district  and  division  and  oi 
the  record  to  be  filed  and  dock) 
the  office  of  the  clerk  of  tbe  c« 
tbe  latter  place.  Bra;  v.  Cobb 
1898)  91  Fed.  102,  1  Am.  Banki 
163. 
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CHAPTER  FIVE 
Officers,  Their  Duties  and  Compensation 


.  Creatioii  of  two  offices. 

L  Appointment,    remoTal,    and   dis- 

tricts  ol  referees. 
).  Qualifications  of  referees. 
I.  Oaths  of  office  at  referee*. 
.  Number   of   referees. 
[.  JurisdictlOD   of   referees. 
i.  Duties  of  referees. 
..  Compeoaation  ot  referee*. 
I.  Contempts  before  referees, 
'■,  Records  of  referees. 
'.  Referee's   absence   or   disability. 
u  appointment  of  trustees. 


9629.  Qualificatjona  of  t 

9630.  Deatb  or  removal  of  tniHtees. 

9631.  Duties  of  trustees. 

9632.  Compeaiation  of  trustees,  receiv- 

ers, and  marshals. 

9633.  Accounts  and  papers  of  trustees. 

9634.  Bonds  of  referees  and  trustees. 
9636.  Duties  of  clerks. 

9636.  Compensation  of  clerks  and  mar- 
shals. 

963T.  Duties   of   Attorner-General. 

9638.  Statistics  ot  bankruptcy  proceed- 
ings. 


9617.  (Act  July  1,  1898.  c.  541.  §  33.)    Creation  ol  two  offices. 
Creation  of  Two  Offices. — a  The  offices  of  referee  and  trustee  are 
;reby  created.    (30  Stat.  555.) 

9618.  (Act  July  1,  1898,  c.  541,  §  34.)     Appointment,  removal, 
and  districts  of  referees. 

Appointment,  Removal,  and  Districts  of  Referees. — a  Courts  of 
inkruptcy  shall,  within  the  territorial  limits  of  which  they  re- 
lectively  have  jurisdiction,  (1)  appoint  referees,  each  for  a  term 
two  years,  and  may,  in  their  discretion,  remove  them  because 
eir  services  are  not  needed  or  for  other  cause ;  and  (2)  designate, 
id  from  time  to  time  change,  the  limits  of  the  districts  of  referees, 
I  that  each  county,  where  the  services  of  a  referee  are  needed, 
ay  constitute  at  least  one  district.    (30  Stat.  555.) 

Not«s  of  Deolsloiu 

I.  Appolntm»t  at  ref«re«s.  —  The 
oTisioD  of  the  Bankruptcy  Act  which 
legates  to  the  several  courts  of  bauit- 
ptcy  the  sppointment  of  the  neces- 
ry  referees,  Is  jastified  by  the  provi- 
m  of  the  Constittition  tbat  Congress 
ly  vest  the  appointment  of  auch  in- 
rior  officers  as  they  tbink  proper  In 
e  courts  of  law.  Birch  v.  Steele 
9081   165  Fed.  577,  91  0.  C,  A.  415, 

Am.  Bankr.  Rep.  539. 
Where  there  are  two  district  judges 
r  tbe  same  federal  Judicial  district, 
>th  authorized  to  hold  the  district 
urt  and  sit  in  bankruptcy  cases,  ei- 
er  one  of  them,  holding  tbe  court  at 
e  time,  has  power  to  appoint  or  re- 
ave a  referee  in  bankruptcy,  and  such 
cion  does  not  require  the  concurrence 

tbe  two  judges.  Birch  t.  Steele 
.908)  165  Fed.  577,  91  C.  C.  A.  415, 
.  Am.  BsDkr.  Rep.  539.     And  see  In 

Steele  (D.  C.  1908)  161  Fed.  886, 
>  Am.  Bankr.  Rep.  446;  In  re  Steele 
X  C.  1907)  166  Fed.  853,  19  Am. 
inkr.  Rep.  671;  Ex  parte  Steele  (D. 
.  1908)  162  Fed.  694,  20  Am.  Bankr. 
cp.  576. 

A  referee  in  bankruptcy  cannot  fulfill 
e  duties  of  his  appointmeut  for  any 
iQDty  in  which  tbe  business  in  baok- 
iptcy  must  wait  upon  his  convenience, 
'  Id  which  he  cannot  hold  aeasiona 


whenever  buainess  may  require  tbem, 
or  cannot  coDtinue  them  at  coovenient 
intervals;  nor  can  he  fulfill  the  re- 
quirements of  his  official  duty  aa  to  any 
county  in  which  the  books  and  papers 
of  his  office  are  not  open  to  inspection 
at  the  local  seat  of  justice.  In  re 
Sherwood  (D.  C.  1S68)  1  N.  B.  R.  344, 
Fed.  Gas.  No,  12,774. 

While  probably  the  action  of  ft  dis- 
trict court  in  appoiatiag  a  referee  in 
bankruptcy  may  be  subject  to  review 
by  tbe  circuit  court  of  appeals  on  pe- 
tition to  revise,  yet  tbe  latter  court  will 
not  in  any  way  attempt  to  control  tbe 
discretion  of  tbe  district  court  in  mak- 
ing an  appointment  to  an  office  so  inti- 
mately connected  with  its  own  func- 
tions, and  where  the  qualifications  of 
the  nomioee  are  so  peculiarly  within 
its  own  knowledge.  Birch  v.  Steele 
(1908)  165  Fed.  577.  91  C.  C.  A.  415, 
21  Am.  Bankr.  Rep.  639. 

2.  —~  Spaolal    referses.— When    tbe 

referee  to  whom  a  case  in  bankruptcy 
woold  regularly  be  referred  is  absent 
or  disqualified,  the  judge  may  appoint 
a  special  referee  and  send  the  case  to 
him;  and  this  may  be  done  before  the 
answer  of  tbe  alleged  b.ijikrupt  is  filed, 
and  does  not  require  tbe  consent  or  ap- 
proval o(  the  respondent  or  his  attor- 
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several  inferior  conrts  ol  bank 
confetB  no  power  on  aach  coi 
control  tbe  diacretion  of  a 
ReMoval  of  rafenu.— The  prori-  court  In  making  an  order  for 
I  of  section  24b  (ante,  |  9608).  giv-  moval  of  a  referee  in  bank 
to  the  drcnit  courts  of  appeals  ju-  Birch  v.  Steele  (1908)  165  Fe 
iction  to  supedutcud  and  revise  in  91  C.  O.  \.  415,  21  Am.  Bank: 
ter  of  law  the  proceedings  of  the      S3B. 

619.  (Act  July  1,  1898,  c.  541,  §  35.)  Qualifications  of  ref 
^ualiBcations  of  Referees. — a  Individuals  shall  not  be  el 
appointment  as  referees  unless  they  are  respectively  (1) 
ent  to  perform  the  duties  of  that  office;  (2)  not  holdinj 
ce  of  profit  or  emolument  under  the  laws  of  the  United  Sta 
any  State  other  than  commissioners  of  deeds,  justices  c 
ice,  masters  in  chancery,  or  notaries  public;  (3)  not  relat 
isanguinity  or  affinity,  within  the  third  degree  as  detcrmin 

common  law,  to  any  of  the  judges  of  the  courts  of  banki 
circuit  courts  of  the  United  States,  or  of  the  justices  or  jud 

appellate  courts  of  the  districts  wherein  they  may  be  appo 
I  (4}  residents  of,  or  have  their  offices  in,  the  territorial  dL 

which  they  are  to  be  appointed.     (30  Stat.  555.) 

The  circuit  courts  nere  abolished  and  their  jurisdiction  tranaferred 
district  courts  by  Jud.  Code.  U  28&-2S1,  ante,  «  1266-1268. 

Ifot«a  of  De«laloiu 

Isquallfloatlon  of  nferett  by   intir-  interest   either   in   the   proceedi 

—Tbe  provision  of  section  39b  (post,  bankruptcy    or    in    the    estate 

123),  that  referees  shall  not  act  in  bankrupt;     and   the   bankrupt's 

>B  in  which  they  are  directly  or  in-  runnot  be  said  to  be  "interested" 

ctly   interested,   does   not  apply   to  way,  since  bis  liability  is  not  ii 

interest   of  a   referee   by   way   of  ed,  diminished,  or  in  any  way  c 

.missions  on  sums  paid  to  creditors  by  the  proceedings.     But  the  ju 

dividends.       In     re     Abbey    Press  being  apprised  of  the  fact  that  t 

M)  134  Fed.  51,  67  C.  C.  A.  161,  eree  is  a  debtor  of  the  bankropi 

Am,  Banhr.  Rep.   11.  in  his  discretion,  revoke   the  01 

referee  is  not  disqualified  by  inter-  reference  and  send  the  case  to  t 

from   acting   in   a   particular   case  referee.     Bray   v.  Cobb   (D.   C. 

luse  he  is  a  debtor  to  the  bankrui>t.  01  Fed.  102,  1  Am.  Baokr.  Bep. 
:  interest  which  will  disqualify  is  au 

1620.  (Act  July  1,  1898,  c.  541,  §  36.)  Oaths  of  office  of  ref 
3aths  of  Office  of  Referees. — a  Referees  shall  take  the  same 
affice  as  that  prescribed  for  judges  of  United  States  courts. 
,t.  555.) 

1621.  (Act  July  1,  1898,  c.  541,  §  37.)  Number  of  referees. 
Jumber  of  Referees. — a  Such  number  of  referees  shall  b 
nted  as  may  be  necessary  to  assist  in  expeditiously  transc 
:  bankruptcy  business  pending  in  the  various  courts  of 
ttcy.     (30  Stat.  555.) 

1622.  (Act  July  1,  1898,  c.  541,  §  38.)  Jurisdiction  of  refen 
urisdiction  of  Referees. — a  Referees  respectively  are  heret 
ted,  subject  always  to  a  review  by  the  judge,  within  the 
their  districts  as  established  from  time  to  time,  with  jui 
1  to  (1)  consider  all  petitions  referred  to  them  by  the  clerk 
ke  the  adjudications  or  dismiss  the  petitions  ;    (2)  exercise  the 

vested  in  courts  of  bankruptcy  for  the  administering  of  oa' 
I  the  examination  of  persons  as  witnesses  and  for  requirin 
iduction  of  documents  in  proceedings  before  them,  excef 
ver  of  commitment ;  (3)  exercise  the  powers  of  the  judge  f< 
ing  possession  and  releasing  of  the  property  of  the  ban 
the  event  of  the  issuance  by  the  clerk  of  a  certificate  showir 
ence  of  a  judge  from  the  judicial  district,  or  the  division  < 
:rict,  or  his  sickness,  or  inability  to  act ;   (4)  perform  such  p 

duties,  except  as  to  questions  arising  out  of  tbe  applicatit 
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nkmpts  for  compositions  or  discharges,  as  are  by  this  Act  confer- 
d  on  courts  of  bankruptcy  and  as  shall  be  prescribed  by  rules  or 
ders  of  the  courts  of  bankruptcy  of  their  respective  districts,  except 
herein  otherwise  provided;  and  {5)  upon  the  application  of  the 
jstee  during  the  examination  of  the  bankrupts,  or  other  proceed- 
js,  authorize  the  employment  of  stenographers  at  the  expense  of 
e  estates  at  a  compensation  not  to  exceed  ten  cents  per  folio  for 
porting  and  transcribing  the  proceedings.     (30  Stat.  555.) 


Jnrladlctloll  Uid  powera  ol  referee*. 

DatermlnatloD  of  kdTerae  claim 

SpeclBc  poKers  and  luUiorlUea  of  r 


Proceedlags  befora  refereea. 

Taking    aad    preaerTHtlon    of    evl- 

Tterlew  and   reopening  of  enee. 

CarClfTlnK     questlODB     tor     review     bj 

Judge. 

Partlet  enUUed  to  roTlew. 

Time  of  petlUonlng  for  rerlew. 

Bicepllona. 

Record  on  petition  for  review. 

Review  of  proceedings  br  Judge. 

Effect  of  referee's  IbidlngB  of  facL 

.  JarltdletloR  uti  powari  of  raf«r««. 

the  jurisdiction  of  referees  in  bank- 
ptcy  IB  eonfined  to  tlie  limits  of  the 
itrictB  for  which  the;  are  appointed 

the  judge,  and  does  not  extend  to 
■es  pending  outside  such  diBtricCi, 
rept  where  the  referees  are  speciatly 
pointed  to  Gil  a  vacancy  temporarily. 
re  Schenectady  Bngineerinn  &  Const. 
I.  (D.  C.  1906)  147  Fed.  868,  17  Am. 
.□kr.  Rep.  279. 

1  referee  in  bankruptcy  hni  no  jn- 
diction  of  summary  proceedings  to 
mpel  a  corporation  to  issue  stock  to 
■  trustee  pursuant  to  an  agreement 
ide  with  the  bankrupt.  A  referee  in 
nkruptcy.  having  no  jurisdiction  of  a 
It  by  a  trustee  to  enforce  specific 
rformance  of  a  contract  between  the 
nkrtipt  and  a  third  person,   acquire* 

jurisdiction  by  the  consent  of  aucb 
ird  person.  In  re  Ballon  (D.  C. 
14)  215  Fed.  810. 

Jd  a  petition  to  sell  mortgaged  prop- 
ty  free  from  the  lien  and  transfer  the 
me  to  the  proceeds,  there  being  no 
egation  in  the  petition  nor  in  the 
tice  that  an  attack  was  m'ade  on  the 
lidity  of  the  mortgage,  the  referee 
d  DO  jurisdiction  to  adjudge  it  void. 

re  Martin  (C.  C.  A-  1914)  210  Fed. 


!. DattrmrHMtlon      of      advarsa 

iIhs,— The  referee  has  no  power  or 
riediction  to  order  third  persons,  in 
ssession  of  property  claimed  by  the 
istee,  to  deliver  it  to  the  latter,  where 
e  possession  of  the  third  person  Is 
t  admitted  to  be  In  sobordination  to 
B  bankrupt's  title,  but  is  based  on  a 
Da  fide  adverse  claim.  In  re  Blum 
;.  C.  A.  1913)  202  Fed.  883.  29  Am, 
inkr.  Bep.  832;  In  re  GUI  (19U}  190 


Notes  of  Deotsiona 

Fed.  726,  111  C.  O.  A.  454.  28  Am. 
Bankr.  Rep.  883 ;  In  re  Peacock  (C.  C. 
1910)  ITS  Fed.  851,  24  Am.  Dankr. 
Rep,  150;  In  re  F.  M.  &  S.  Q.  CarHle 
(D.  C.  1912)  199  Fed.  612,  28  Am. 
Bankr.  Rep.  373:  In  re  Bacon  (D.  C. 
1912)  196  Fed.  986,  28  Am.  Bankr.  Rep. 
66B.  As  to  consent -of  defcDdant  con- 
ferring jurisdiction  in  such  cases,  see 
Kilgore  v.  Barr  (1912)  114  Va.  70,  7S 
S.  E.  762.  A  referee  in  bankruptcy  has 
no  jurisdiction  of  a  proceeding  to  de- 
termine the  validity  of  a  transfer  of 
property  by  bankrupts  to  one  claiming 
adversely,  and  who  objects  to  the  juris- 
diction. In  re  Petronio  (C.  C.  A.  1914) 
220  Fed.  269.  Where  a  creditor  as- 
serted Uiat  be  had  received  goods  from 
a  bankrupt  in  payment  of  his  debt,  and 
refused  consent  to  a  aummary  adjudica- 
tion, the  referee  ia  without  JorlBdiction, 
and  must  remit  the  trustee  to  a  plenary 
auit  In  re  Valloua  (D.  0.  1913)  225 
Fed.  334. 

Where  such  a  case  arises,  it  Is  the 
duty  of  tbe  referee  to  hear  the  testi- 
mony, in  order  to  determine  whether 
the  third  person's  claim  >b  real  or  pre- 
tended. If  he  Ends  that  the  claim  is 
made  In  good  faith  and  is  probably 
real,  but  of  doubtful  validity  or  qnes- 
tionable  faith,  it  should  then  be  deter- 
mined in  a  pipnar.v  suit;  liut  it  he  fitidi 
thitt  the  claim  is  without  any  actual 
merit  or  legal  foundation,  he  should  re- 
quire a  surrender  of  the  property  to  the 
trustee.  In  re  Holbronk  Shoe  &  Leath- 
er Co.  (D.  C.  1908)  165  Fed.  973,  21 
Am.  Bankr.  Rep.  511. 

Within  the  rule  that  a  referee  has  ju- 
risdiction to  determine  claims  of  third 
persons  which  are  merely  colorable,  a 
claim  to  property  alleged  to  belong  to  a 
bankrupt's  estate  ia  not  "Qolorable" 
when  the  claimant  sets  up  as  facta  and 
not  as  coDcInstons  of  law  matters  which, 
if  true,  would  constitute  a  statement  of 
an  adverse  claim.  In  a  proceeding  by  a 
trustee  aKninst  a  bankrupt's  wife  to 
recover  $3,000,  alleged  to  belong  to  bin 
estate,  her  answer,  that  she  had  owned 
the  money  since  1910.  had  loaned  it  to 
her  son-in-law,  and  that  he  had  repaid 
it  in  May,  1011,  did  not  indicate  that 
her  claim  was  merely  colorable,  and 
she  was  therefore  entitled  to  a  determi- 
nation thereof  in  a  plenary  auit.  In  - 
re  Blum  (1913)  202  Fed.  883.  121  C, 
C. A.  241. 

The  administrator  of  an  estate,  who 
appeared  in  bankruptcy  proceedings  in 
response  to  an  order  of  the  referee  to 
show  cause,  and  went  to  trial  upon  the 
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merits  without  qneationing  the  jarisdic- 
tion,  waived  his  right  to  Inaiat  that  the 
tniHtee  shoQld  have  pTOceeded  agaloet 
him  b;  sn  acdon.  In  re  F.  W.  Hall  A 
Sons  (D.  C.  1918)  206  Fed.  B78. 

A  referee  In  baokruptcr  has  jurisdic- 
tion to  determine  whether  a  preference 
has  been  received  by  a  secured  cred- 
itor. Id  re  Keystone  Freu  (D.  C. 
1918)  203  Fed.  710. 

3.  Speelfle  powar*  u>4  aathorltlM  cf 
r«far«M.^rbe  referee  has  power  to 
make  an  order  regoirlng  the  trustee  to 
give  the  bankrapt  a  certificate  of  the 
names  and  addresses  of  the  creditors 
who  have  proved  their  claims,  to  en- 
able him  to  apply  for  his  discharge. 
In  re  Btaisdell  (D.  C.  18T1)  6  N.  B.  B. 
78,  Fed.  Cas.  No.  1,488. 

The  referee,  in  case  there  is  delay 
in  winding  up  the  estate  in  banhruptcy, 
may  properly  inquire  why  a  settlement 
has  Dot  been  made,  and  BOggest  the 
propriety  ot  making  progress,  and  in- 
dicate what  steps  the  trustee  should 
take.  In  re  Bank  of  North  Carolina 
(D.  C.  1879)  19  N.  B.  R,  164,  Fed. 
Cas.  No.  806. 

The  referee  has  anthority  to  order 
notice  to  creditors  of  a  meetiiig  to  au- 
thorize the  trustee  to  oppose  the  bank- 
rupt's application  for  discharge.  In  re 
Hockman  (D.  0.  1912)  206  Fed.  330. 
He  may  call  a  meeting  ol  creditors,  it 
deemed  advisable,  before  actiou  is  tak- 
en with  respect  to  property  subject  to 
Hens.  Id  re  Cutler  &  John  <D.  O. 
1916)  228  Fed.  771.  An  order  continn- 
ing  a  meeting  of  creditors  of  a  bank- 
rupt estate  was  a  matter  of  discretion 
with  the  referee.  In  re  Kosenf eld- 
Goldman  Co.  (D.  C.  1915)  228  Fed. 
921. 

Referees  in  bankruptcy  may  admin- 
ister the  oath  to  witnesses  appearing 
for  eiamination  or  in  any  hearing  be- 
fore them..  U.  S.  V.  Simon  (D.  C.  1006) 
146  Fed.  89,  17  Am.  Bankr.  Rep.  41; 
In  re  Dpan  (D.  C.  1874)  2  N.  B.  H. 
89,  Fed.  Cas.  No.  8,700. 

It  is  within  the  jurisdiction  and  the 
discretion  of  a  referee  in  bankruptcy 
to  order  amendments  to  be  made  in  the 
petition  and  schedules  of  a  voluntary 
bankrupt  feferred  to  him,  in  particulars 
as  to  which  be  finds  them  defective  or 
inaufficient,  and  to  refuse  to  call  a  first 
meeting  of  creditors  until  such  amend- 
ments are  made.  In  re  Brumelkamp 
(D.  C.  1809)  96  Fed.  814, 2  Am.  Bankr. 
Bep.  318. 

A  referee  In  bankruptcy  has  no  su- 
thcrity  to  dismiss  a  bankroptcy  pro- 
ceeding generally,  or  any  particular 
matter  in  bankruptcy  referred  to  him 
after  the  adjudication.  In  re  Elby  (D. 
C.  1907)  157  Fed.  935,  19  Am.  Bankr. 
Rep.  734. 

A  referee  in  bankruptcy  has  no  au- 
thority to  collect  or  receive  money  be- 
longing to  an  estate  in  bankruptcy.  In 
re  Pierce  (D.  C.  1901)  111  Fed.  616, 
6  Am.  Bankr,  Bep.  747. 

Although  courts  of  bankruptcy  have 
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jurisdictioD  and  anthority  to  aath 
the  business  of  the  bankrupt  to  be 
tinned  for  a  limited  time,  when 
is  for  the  best  interests  of  the  ei 
yet  a  referee  in  bankruptcy  shoul< 
take  it  upon  him  to  exercise  Bu«t: 
thority,  where  it  involves  trausac 
of  considerable  magnitude,  espei 
since  the  amount  of  his  own  cod 
•ation  may  be  directly  involved,  ni 
any  case  eboald  he  authorize  the 
of  trustee's  certificates  to  raise  m 
to  accomplish  that  end.  Bray  v.  J 
■on  (1908)  166  Fed.  57,  91  C.  C 
043,  21  Am.  Bankr.  Rep.  383. 

4. Orderlne  aurrandsr  cf   t 

■rty.— A  referee  in  bankruptcy  ha 
tisdiction  of  an  spplication  by  a 
tee  in  l>ankmptcy  for  an  order  re 
Ing  the  bankrupt  to  surrender  mon< 
property  of  his  estate  alleged  to  I 
his  possession  or  control  and  ti 
withheld  or  concealed  from  the 
tee,  to  cite  the  bankrupt  before 
to  show  cause,  and  to  make  an  t 
in  accordance  with  his  findings.  1 
Oliver  (D.  C.  1899)  96  Fed.  85.  2 
Bankr.  Rep.  783;  In  re  Tudor  (D 
96  Fed.  942,  2  Am.  Bankr.  Bep. 
In  re  Mayer  (D.  G  1000)  98  Fed. 
8  Am.  Bankr.  Bep.  533;  In  re  U 
(D.  C.  1000)  105  Fed.  B7,  5 
Bankr.  Rep,  184;  Prather  v.  Pn 
(1882)  4  Ky.  Law  Bep.  454.  Hi) 
tioD  is  subject  to  review  by  the  j 
of  the  court  of  bankruptcy,  but  hii 
dsion  will  not  be  reversed  unless  p 
ly  erroneous  or  based  on  dearly  in 
dent  evidence.  In  re  Tudor  (D.  C 
Fed.  942,  2  Am.  Bankr.  Kep.  808. 
the  order  of  the  referee  requiri: 
surrender  of  property  was  based 
mistake  of  fact,  the  referee  bag  pc 
on  petition  of  the  bankrupt,  filed  ' 
In  the  time  limited  for  review  o. 
decision,  to  reopen  and  reconsidei 
matter,  and,  the  mistake  being  sti 
to  set  aside  the  order.  In  re  Brt 
(D.  C.  1911)  100  Fed.  209.  26 
Bankr.  Bep.  646.  If  the  bnokrapt 
or  refuses  to  obey  an  order  ot 
kind,  lawfully  made,  the  referee 
enter  the  fsct  on  his  record,  and 
then  his  duty  to  certify  the  fad 
the  judge,  as  the  latter  alone  hat 
authority  to  adjudge  the  bankmi 
contempt  and  Impose  a  punish 
therefor.  In  re  Miller  (D.  C.  1900] 
Fed.  67,  6  Am.  Bankr.  Rep.  184. 

The  referee  has  power  in  the 
instance  to  enter  an  order  again 
third  person  to  show  cause  whj 
should  not  be  required  to  surrendf 
pay  over  to  the  trustee  propert; 
money  in  his  hands,  alleged  to  beloi 
the  estate  in  bankruptcy,  and  up 
hearing,  to  make  an  order  requ 
such  surrender  or  payment  with 
limited  time.  Mueller  v.  Nugent  (1 
184  V.  S.  1,  22  Sup.  Ct.  260,  46  L 
405,  7  Am.  Bankr.  Rep.  224:  1 
Famous  Clothing  Co.  (D.  C.  1910) 
Fed.  1016,  24  Am.  Banki.  Sep. 
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ompar«  Woodward  t.  UcDonald 
1902)  U6  Oft.  748,  42  S.  E.  1030. 
ee,  alBo,  In  re  Logan  (D.  C.  1912) 
>G  Fed.  678,  28  Am.  Bankr.  Bep.  543. 
hus  lie  Duvr  compel  a  creditor  to  re- 
ITD  mone;  received  from  the  bank- 
apt  after  the  institntlon  of  the  pro- 
eedingH.  Knapp  &  Spencer  Co.  v. 
►rew  (1908)  160  Fed.  413.  87  O.  G.  A. 
S6,  20  Am.  Bankr.  Bep.  356.  He  may 
rder  the  officers  of  a  bankrupt  corpo- 
ation  to  pay  oxer  the  proceeds  of 
alea  of  its  atock  alleged  to  belong  to 
tie  corporation,  and  also  to  pay  an 
mount  aBSeased  against  them  for  nn- 
aid  aharea  In  re  Kornit  Mfg.  Co. 
D.  C.  ISll)  192  Ted.  392,  27  Am. 
(ankr.  Bep.  244.  And  see  Bilder  t. 
IDla  (1912)  75  Misc.  Bep.  265,  1S3  N. 
'.  Snpp.  425. 

5.  —  in  praoMdlifls  for  rMlmma- 
Ion  af  proparty^— A  referee  has  juris- 
llction  to  entertain  and  determine  a 
laim  Bet  up  by  a  third  person,  by  in- 
ervening  petition  or  otherwise,  as- 
ertiOK  a  lien  npon  or  interest  in  prop- 
rty  which  Is  lawfully  In  the  possession 
>f  the  trustee,  or  aaserting  that  it  ia 
he  property  of  the  petitioner  and  not 
if  the  estate  in  bankruptcy.  In  re 
tocbford  (1903)  124  Fed.  182.  59  0. 
3.  A.  388,  10  Am.  Bankr.  Rep.  608; 
n  re  Drayton  <D.  C.  1904)  136  Fed. 
183. 13  Am.  Bankr.  Bep.  602. 

The  referee  in  bankruptcy  has  pow- 
T  to  fix  a  time  limit  for  customers 
Lnd  creditors  of  a  bankrupt  stockbrok- 
>r  to  file  petidone  for  the  reclamation 
if  securities  and  claima  to  eatablleh 
iens  on  cash  in  possession  of  the  trua- 
ee.  In  re  Gay  &  Sturgis  (D.  C.  1916) 
24  Fed.  127. 

B.  •^—  Grant  of  Injunction.— A  ret- 
rce  in  bankruptcy  has  no  Jurisdiction 
o  grant  an  injunction  staying  proceed- 
nga  in  a  state  or  federal  court.  In  re 
Jerkowiti  (D.  C.  1906)  143  Fed.  598, 
18  Am.  Bankr.  Bep.  2S1;  In  re  Siebert 
[D.  C.  1904)  133  Fed.  781,  13  Am. 
?anlir.  Rep.  34a 

In  cases  other  than  those  designed 
:o  obtain  a  stay  of  pending  proceedings 
n  a  atate  or  federal  court,  it  is  within 
lie  power  of  a  referee  lo  bankruptcy, 
a  a  proper  ease,  to  issue  a  restrain- 
ng  order  or  an  order  having  the  force 
>t  an  injunction.  In  re  Matthews  (D. 
::.  1901)  109  Fed.  603,  6  Am.  Bankr. 
Sep.  96,  5  Am.  Banhr.  Bep,  720;  In 
•c  Booth  <D.  C.  1899)  96  Fed.  943, 
i  Am.  Bankr.  Bep.  770:  In  re  Steuer 
[D.  C.  1900)  104  Fed.  976,  B  Am. 
Bankr.  Bep.  209;  In  re  WUkes  (D.  C. 
1902)  112  Fed.  973,  7  Am.  Bankr.  Rep. 
(74;  In  re  Northrop,  1  Am.  Bankr. 
[tep.  427;  In  re  Adams,  1  Am.  Bankr. 
lep.  94,  1  Nat.  Bankr.  News,  167;  In 
■t  Rogers,  I  Am.  Bankr.  Bep.  541,  1 
«at.  Bankr.  News,  211;  In  re  Kilian,  1 
fat  Bankr.  News,  267;  In  re  Kerekl, 
t  Am.  Bankr.  Rep.  79. 

Where  a  trustee  in  bankruptcy  was 
entitled  to  the  posBeasion  of  ptemises 


leased  by  the  banhmpt,  as  against  per- 
sons to  whom  the  landlord  had  granted 
a  lease  after  the  adjudication,  the  ref- 
eree had  power  to  enjoin  those  persons 
from  interfering  with  the  possession  of 
the  trustee.  In  re  Adams  (D.  C.  1905) 
134  Fed.  142,  14  Am.  Bankr.  Bep.  23. 
The  courts  refuse  to  interfere  with  his 
action  In  granting  an  injunction  where 
the  parties  in  interest  have  voluntarily 
appeared  before  hitn  and  submitted  the 
questions  at  issue  to  his  determination, 
as,  where  his  decision  is  that  incum- 
bered property  of  the  bankrupt  estate 
shall  be  taken  in  charge  by  the  trustee 
and  sold  free  of  liens,  and  the  proceeds 
distributed  among  those  entitled,  and 
this  includes  an  order  enjoining  the  in- 
cumbrancer from  making  a  sale.  In 
re  Matthews  (D.  C.  1901)  109  Fed.  603, 
6  Am.  Banhr.  Rep.  96;  In  re  Benjamin 
(D.  C.  190B)  140  Fed.  320,  15  Am. 
Bankr.  Rep.  351.  But  where  a  ref- 
eree has  slready  decided  that  certain 
property  does  not  belong  to  the  estate 
in  bankruptcy,  but  to  a  third  peraon,  be 
has  no  further  jurisdiction  over  it,  and 
therefore  cannot  enjoin  its  seizure  by  a 
sheriff  under  a  writ  of  replevin  issued 
from  a  state  court,  in  an  action  brought 
therein  by  the  trustee  against  saoh 
third  person.  In  re  Berkowitz  (D.  C. 
1906)  143  Fed.  598,  16  Am.  Bankr. 
Rep.  251. 

Referee  in  bankruptcy  held  without 
jurisdiction  to  restrain  trustee  from 
proceeding  for  commitment  of  banlirupt 
for  failure  to  comply  with  order  modi- 
fied by  district  court,  and  affirmed  by 
circuit  court  of  appeals,  for  delivery  of 
asseU.  In  re  Epstein  (D.  C.  1S15)  219 
Fed.  635. 

7.  Appolntmsnt    of    receiver— A 

referee  in  bankruptcy  has  Jurisdiction 
and  authority  to  appoint  a  receiver  to 
take  charge  of  the  property  of  a  bank- 
rupt until  the  appointment  and  qnalili- 
cation  of  a  trustee,  where  it  Is  absolute- 
ly necessary  for  the  preservstion  of  the 
estate.  In  re  Florcken  (D.  C.  1901) 
107  Fed.  241.  5  Am.  Bankr.  Rep.  802. 

But  the  referee's  authority  to  ap- 
point a  receiver  dates  from  the  time  the 
order  of  court  referring  the  case  to 
him  la  actually  placed  in  his  hands,  and 
not  from  the  time  of  its  signing  or  Gling. 
Hence  the  action  of  a  referee  in  ap- 
pointing a  receiver  before  the  delivery 
of  the  order  of  reference  to  him.  and 
immediately  upon  hie  being  informed  by 
a  telephone  message  that  auch  an  or- 
der had  been  made,  would  be  improvi- 
dent and  unauthorized.     Id. 

8.  Proceedings  before  reteresa.  —  A 
referee  in  bankruptcy  may  grant  ad- 
journments or  postponements  of  pro- 
ceedings before  him,  but  should  not  do 
BO  except  for  good  cause  properly  sub- 
stantiated. In  re  Fink  el  stein  (C.  C. 
1899)  93  Fed.  989;  In  re  Hvman  (D. 
C.  1868)  Fed.  Cas.  No.  6.984.  The 
postponement  of  a  meeting  of  the  bank- 
rupt's creditors  for  the  purpose  of  al- 
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lowios  >  restatemeDt  or  perfecting  of 
a.  proof  of  debt  ia  a  matter  within  tbe 
diacretioD  of  the  referee,  wbicb  will  not 
be  interfered  with  except  fur  abuse. 
In  re  Morrta  (D.  a  1907)  lU  Fed. 
211,  18  Am.  Bankr.  Hep.  82a 

It  is  in  tbe  discretion  of  a  referee  to 

allow  or  refuse  a.  proposed  amendment 

1  pleading  in  a  case  before  him 


the   c 


the  t 


!   cir- 


cumstances as  would  ordinarily  be  op- 
erative in  a  court  of  justice.  Knapp  ft 
Spencer  Co.  t.  Drew  (1908)  160  Fed. 
413,  87  C.  C.  A.  365,  20  Am.  Bantr. 
Hep.  355.  Where  part  of  the  Bubject- 
matter  of  a  petition  filed  by  a  trustee 
before  a  referee  is  within  the  juris- 
diction of  tbe  conrt,  and  a  part  ii  not, 
it  should  be  retained,  and  an  amend- 
ment allowed  limiting  it  to  the  matter 
within  the  jurisdiction.  In  re  New- 
foundland Syndicate  (D.  C.  1B12)  196 
Fed.  443.  28  Am.  Banbr.  Bep.  119. 
He  should  dismiss  a  petition  present- 
ed to  him  by  a  trustee  in  bankruptcy 
but  not  filed  in  tbe  office  of  the  clerk  of 
the  court  where  such  filing  ia  Deceisary. 
In  re  Gerdes  (D.  C.  1900)  103  Fed.  318. 
4  Am.  Bankr.  Hep,  346, 

While  the  referee  is  to  preside  at  the 
first  meedng  of  tbe  creditora,  wben  a 
trustee  is  to  be  cboaen,  and  tbe  choice 
of  the  creditors  is  subject  to  his  ap- 
proval, it  is  highly  improper  for  him 
to  interfere  in  any  way  with  their  elec- 
tion of  a  trustee  or  to  attempt  to  in- 
fluence (hem  in  their  choice,  and  on  a 
petition  by  creditora  alleging  such  in- 
terference tbe  cause  will  be  sent  to 
another  referee.  In  re  Smith  (D.  C. 
1868)   Fed.  Cas.  No.  12,071. 

Where  there  Is  an  appearance  in  a 
contest  before  a  referee,  tbe  litigating 
parties  should  be  notified  of  bis  deci- 
sion; but  where  creditors  do  not  ap- 
pear, or  they  appear  and  tbelr  appear- 
ance is  not  noted,  no  duty  rests  upon 
the  referee  to  give  notice  of  hia  ded- 
sions,  especially  where  claims  are  pre- 
sented and  no  objection  is  made.  In  re 
KicholB  (D..C.  1909)  166  Fed.  603.  22 
Am.  Bankr.  Hep.  216. 

A  referee's  order,  directing  tbe  bank- 
rupts to  pa;  to  the  trustee  a  definite 
sum  and  to  deliver  mercbandiae.  was 
sufficient  in  so  far  as  it  provided  for  tbe 
pajment  of  money,  but  was  fatally  de- 
fective as  to  tbe  merchandise  for  in- 
definitenesa  In  failing  to  describe  the 
Koods.  In  re  Kramer  <D.  a  1913)  209 
fed.  627. 

9.  ^—  Taking  and  preaervatlon  of 
evIdonoB.— It  is  the  duty  of  tbe  referee 
to  be  present  in  person  throughout  the 
progress  of  an  e  is  mi  nation  and  hear 
the  evidencei  unless,  perhaps,  where 
bia  presence  is  wsived  by  tbe  parties. 
It  ia  not  a  proper  practice  to  adminis- 
ter the  oath  to  a  witness,  and  then 
leave  tbe  parties  to  proceed  with  a  ste- 
nographer. Id  re  Wlde'a  Sona  (D.  0. 
1904)  131  Fed.  142,  11  Am.  Bankr. 
Hep.  714. 

It  is  the  duty  of  the  rtferee  to  taka 


and  preserve  all  tbe  evidence  offere 
on  tbe  examination,  and  the  remed 
his  refusal  to  do  so  is  by  appUc 
to  the  district  court,  and,  failing  t 
to  tbe  circuit  court  of  appeals,  fi 
order  that  it  be  taken  and  preae 
First  Nat.  Bank  v.  Aobott  (190S 
Fed.  852,  91  C.  C.  A-  538,  21 
Bankr.  Rep.  436. 

In  a  proceeding  before  a  refer 
bankruptcy  to  compel  tbe  delivei 
property  by  a  third  person  to 
trustee,  it  was  irregular  to  receivi 
hear  the  evidence  before  the  trui 
petition  was  filed  and  tbe  rule  to 
cause  order  to  the  third  person  is 
It.  re  Ballou  (D.  C.  1914)  215  Fed 

Upon  an  examination  or  bearin: 
fore  a  referee  in  bankruptcy,  whi 
objection  to  a  question  ia  interp 
it  is  the  duty  of  tbe  referee  to  i 
porate  in  the  deposition  the  auf 
asked,  the  fact  of  objection  anc 
reasons  given  for  objection.  bii< 
ruling  on  tbe  objection,  and  then, 
though  be  decides  tbe  question  I 
improper,  to  allow  and  require 
be  answered  and  tbe  answer  to  bi 
tered  in  the  deposition.  Bank  ol 
venawood  v,  Johnson  (1906)  143 
463.  74  C.  C.  A.  597.  16  Am.  B 
Bep.  206:  In  re  Sturgeon  <C.  < 
1006)  139  Fed.  e08.  14  Am.  B 
Hep.  681;  In  re  Hsrrison  (D.  G.  : 
197  Fed.  320.  28  Am.  Bankr.  Bep. 
In  re  Bomine  (D.  C.  1905)  138 
SS7,  14  Am.  Bankr.  Bep.  785;  In  i 
Oottardi  (D.  C.  11)02)  114  Fed.  3 
Am.  Bankr.  Bep.  723;  In  re  I 
(D.  C.  1902)  119  Fed.  379.  9 
Bankr.  Rep.  32;  Dressel  v.  North 
Lumber  Co.  (D.  C.  1902)  119  Fed. 
9  Am.  Bankr.  Rep.  541;  Firat 
Bank  v.  Abbott  (1908)  165  Fed. 
91  C.  C.  A.  538,  21  Am.  Bankr. 
436.  CONTRA,  In  re  Graves  (1 
1910)  182  Fed.  443.  25  Am.  B 
Bep.  372;  In  re  Wilde's  Sona  (1 
1904)  131  Fed.  142,  11  Am.  B 
Bep.  714. 

Tbe  referee  has  power  absolute 
exclude  evidence  attempted  to  bi 
tracted  from  a  witness  who  is  pri' 
ed  against  testifying,  also  parti 
Items  of  evidence  as  to  which  prii 
is  claimed  and  where  tbe  claim  a! 
dearly  be  allowed,  and  further, 
dence  which  is  clearly  and  unmistn 
ircompetent,  irrelevant,  or  immat 
in  so  much  that  it  would  be  an  abu 
process  or  of  tbe  power  of  the  cou 
compel  its  production  or  permit  il 
trodnction.  First  Nat.  Bank  t.  A 
(1908)  165  Fed.  862.  91  C.  C.  A. 
21  Am.  Bankr.  Bep.  436;  In  re 
(D.  C.  1914)   218  Fed.  860. 

10.  —  Revlsw  and  reopanliti 
aase.~'Before  the  end  of  the  time 
for  filing  a  petition  for  a  review  • 
order  or  decision  of  the  refert 
bankruptcy  by  the  court,  such  ord 
decision  is  in  the  control  of  tbe 
eree,  and  be  may  set  It  aside,  r 
aider  tbe  case,  and  make  a  new  a 
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>r  caase  sbovn,  aa,  where  the  originHl 
rder  was  based  on  a.  mistake  of  fact. 
n  re  Brenner  (D.  C.  1911)  190  Fed. 
09,    26   Am.   Bankr.   Rep.   64S.      But 

fter  tbe  expiration  of  Bucb  time,  the 
cmedy  by  petition  for  review  is  ex- 
lusive,  and  tbe  referee  cannot  re- 
lew  or  revoke  bis  own  orders.  In 
e  Marks  (D.  C.  1909)  171  Fed.  281, 
2  Am.  Bankr.  Bep.  568;  In  re  Greek 
Stg.  Co.  (D.  C.  1908)  164  Fed.  211, 
:1  An.  Baokr.  Bep.  111.  But  some  of 
he  aathoritiea  hold  that  a  referee  may 
evise  and  change  his  findings  and  or- 
lers  on  proper  application  and  for  suf- 
ident  resBons,  aucb  as  mistake,  mis- 
laderstandinK  of  connsel,  or  new  eri- 
lence,  tbongh  in  sucb  a  case  it  is  the 
>roper  practice  to  give  notice  to  conn- 
lel,  so  that  Chpy  may  be  reheard  on  the 
luestion  if  they  desire.  In  re  Hawley 
(D.  C.  1902)  110  Fed.  429,  8  Am. 
Bankr.  Rep.  629;  In  re  Porter  (Fa. 
1881)   14  PhUa.  449. 

Wbere  a  part;  hae  bad  an  opportuni- 
y  to  rail  and  eiamine  his  witnesses  in 
1  proceeding  before  a  referee,  and  the 
matter  ia  closed,  be  should  not  be  per- 
mitted to  reopen  tbe  case  for  the  pur- 
pose of  introducing  omitted  evidence, 
iinlesB  there  ia  a  special  reason  tbere- 
lor.  In  re  Boobs  (D.  C.  190T)  154  Fed. 
194,  18  Am.  Bankr.  Rep.  658. 

A  petition  filed  before  a  referee  to 
review  an  order  previously  entered  by 
him  after  a  heariog  is  in  tile  nature  of 
b  bill  of  review  in  cguity  and  ftoverned 
by  the  same  rules  of  procedure.  It 
can  only  be  filed  for  error  of  law  ap- 
parent Dpon  the  face  of  the  decree,  or 
because  of  the  discovery  of  new  evi- 
dence since  tbe  hearing,  and,  when  on 
the  latter  ground,  it  can  only  be  filed 
by  express  leave,  and  tbe  evidence  re- 
lied on  must  be  relevant,  material,  and 
such  as  would  have  produced  a  different 
tesult,  and  it  must  have  been  unknown 
to  the  petitioner  at  the  time  of  tbe 
hearing  and  such  as  he  could  not  have 
discovered  by  the  exercise  of  due  dil- 
igence.  In  re  Mclntire  (D.  C.  1906) 
142  Fed.  e93,  16  Am.  Bankr.  Bep.  80. 

Where  a  proceeding  before  a  referee 
is  dismiaaed  by  the  court  for  want  of 
jurisdiction,  all  that  bas  been  done  in 
the  proceeding  is  necessarily  annulled, 
including  the  findings  of  the  referee 
and  the  taking  of  evidence  by  him;  and 
he  cannot  thereafter,  in  a  new  proceed- 
ing, base  a  determination  of  the  same 
issues  on  tbe  findings  made  in  the  prior 
rroceeding,  or  consider  the  evidence 
taken  therein,  unless  by  stipulation  of 
the  parties.  In  re  Rosenberg  (D.  C. 
J902)  lis  Fed.  4i02,  8  Am.  Bankr.  Rep. 
624. 

tl.  Certifying  qnmtiont  for  review  by 
Jidge^-Tbe  mode  prescribed  by  General 
Order  in  Bankruptcy  No.  27,  tor  ob- 
luning  a  review  by  the  Judge  of  orders 
VI  decisions  of  the  referee  is  exclusive, 
and  the  part;  desiring  a  review  muat 
file  his  petition  therefor  in  the  manner 
prescribed,  in  default  of  wliich  the  ap- 
plication lot  levi^w  will  b«  diamissed. 


In  re  Octave  Mining  Co.  (D.  C.  1914) 
212  Fed.  467;  In  re  Home  Discount 
Co.  (D.  C.  1906)  147  Fed.  538,  17  Am. 
Bankr.  Bep.  168;  Craddock-Terry  Co. 
V.  Kaufman  (D.  0.  1000)  175  Fed.  303, 
23  Am.  Bankr.  Rep.  724;  In  re  Sbarick 
(1901)  1  Alaska,  396;  In  re  Smith  (D. 
C.  1899)  93  Fed.  791,  2  Am.  Bankr. 
Bep.  190;  In  re  SchiUer  (D.  C.  1899) 
96  Fed.  400,  2  Am.  Bankr.  Bep.  704. 
Specific  questiona  arising  in  proceedinga 
before  a  referee  in  bankruptcy,  and 
upon  which  the  opinion  of  tbe  district 
judge  is  desired,  should  be  presented  on 
the  certificate  of  tbe  referee,  or,  in  tbe 
case  of  orders  entered,  on  petition  for 
review,  and  not  in  the  form  of  an  as- 
signment of  errors.  In  re  T.  L.  Kelly 
Dry-Goods  Co.  (D.  C.  1900)  102  Fed. 
747,  4  Am.  Bankr.  Rep.  628.  Counsel 
desiring  to  be  beard  by  the  court  must 
file  exceptions  to  the  findings  of  the 
referee,  as  required  by  the  rule  of  the 
court.  In  re  Carolina  Cooperage  Co. 
{D.  C.  1809)  06  Fed.  604.  An  at- 
tempted appeal  from  an  order  of  the 
referee  rejecting  a  claim  aa  a  secured 
clsim  confers  no  power  of  review  on 
tbe  court.  In  re  Octave  Mining  Co.  (D. 
C.  1914)   212  Fed.   457. 

The  decision  of  the  referee  on  a  con- 
test between  the  bankrupt  and  one  of 
bis  creditors  cannot  be  certified  to  the 
judge  tor  review  when  the  referee's 
finding  is  not  followed  by  any  order 
made  by  him.  In  re  Smith  (D.  C. 
1899)  93  Fed.  791,  2  Am.  Bankr.  Bep. 
190.  An  order  of  a  referee  denying  a 
motion  to  dismiss  a  petition  by  tbe 
trustee  to  require  the  bankrupt  to  turn 
over  property  is  not  reviewable  because 
rot  a  final  order.  In  re  Schimmel  (D. 
C.  191SI  203  Fed.  181,  29  Am.  Banhr. 
Bep.  361. 

In  order  to  he  properly  certified  to 
the  judge,  the  question  muat  arise  reg- 
ularly in  the  course  of  proceedings  be- 
fore the  referee,  and  between  parties 
having  tbe  legal  right  to  raise  it.  No 
opinion  can  be  asked,  or  will  be  given, 
upon  merely  abstract  questions  or  hy- 
pothetical questions,  nor  upon  su^b  as 
are  merely  anticipated  or  likely  to  ariae. 
The  question  must  be  one  actually 
arising  and  existing  on  issues  of  law 
or  fact  in  proceedings  had.  Questions 
stated  by  consent  must  be  by  parties  in 
a  particular  case  upon  proceedings  ac- 
tually bad.  In  re  Puiver  (D.  C.  1867)  1 
N.  B.  R.  46,  Fed.  Cas.  No.  11,466;  In 
re  Wright  (D.  C.  1873)  1  N.  B.  R.  393, 
Fed.  Cae.  No.  18,069:  In  re  Sturgeon 
<D.  C.  1868)  1  N.  B.  R.  498.  Fed.  Cas. 
No.  13,564;  In  re  Bray  (D.  G.  1869) 
2  N.  B.  K.  139.  Fed.  Cas.  No.  1,818; 
In  re  Peck  (D.  C.  1870)  3  N.  B,  R. 
767,  Fed.  Caa.  No.  10,887;  In  re  Has- 
kell (D.  C.  1871)  4  N.  B.  R.  658,  Fed. 
Cas.  No.  6,191. 

Ibe  petitioD  for  review  is  not  to  be 
filed  in  tbe  office  of  the  clerk  of  tbe 
court,  but  with  the  referee,  but  if  It  is 
wrongly  filed,  by  inadvertence,  it  rests 
within  the  discretion  of  tbe  court,  in 
the  absence  of  an;  rule  on  the  subject, 
(11439) 
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to  permit  tbe  mistake  to  be  corrected, 
even  though  tbe  time  ordinarily  limited 
for  tbe  Sling  of  such  peUttons  bas 
elapsed.  In  re  Nippon  Trading  Co.  (D. 
O.  IfllO)  182  Fed.  959,  2S  Am.  Bankr. 
Bep.  69S. 

In  the  absence  of  any  proviaion  in  tbe 
statute  or  tbe  rules  of  the  court,  a  pe- 
titioii  to  review  an  order  of  a  referee 
in  bankruptcy  does  not  of  itself  operate 
as  a  BupersedeBB,  and  whether  or  not  it 
shall  have  that  effect  rests  in  tbe  dis- 
cretion of  the  reviewing  or  reylewed  an- 
thority  in  the  particular  case;  bnt  the 
district  conrt  may  provide  by  rale  that 
such  a  petition  for  review  shall  not 
operate  as  a  sopersedeas,  unleas  a  bond 
be  given  to  indemnify  the  opposite  par- 
ty in  sach  sum  as  may  be  prescribed 
by  the  referee  or  tbe  judge,  or  it  may 
require  the  petitioner  to  give  security 
for  tbe  coHtB  of  the  review.  In  re 
Home  Disconnt  Co.  <D.  C.  1906)  141 
Fed.  BSS,  17  Am.  Bankr.  Bep.  168. 

13. Parties  antltled  to  review^ 

The  review  must  be  asked  for  b;  some 
peCHon  entitled.  The  referee  shonld 
not  certify  any  question  to  the  court 
until  requested  to  do  so  in  a  proper 
manner.  In  re  Ituos  (D.  C.  1906)  169 
Fed.  252.  20  Am.  Bankr.  Rep.  281;  In 
re  raark  Goal  &.  Coke  Co.  (D.  G.  1909) 
173  Fed.  658,  23  Am.  Bankr.  Rep.  273. 
And  where  no  party  in  interest  has 
asked  that  an  order  of  tbe  referee  be 
certified  for  review,  it  ia  not  reviewable 
merely  on  a  report  by  the  referee  of 
hie  proceedings  in  the  case,  including 
the  order.  In  re  Eimmel  (D.  C.  1910) 
183  Fed.  665,  25  Am.  Bankr.  Bep.  695. 
And  tbe  referee  himaelf  baa  no  Juria- 
diction,  of  tiia  own  motion,  to  certify  a 
question  not  raised  by  tbe  parties  to  the 
bankruptcy  proceeding,  but  which  the 
referee  anticipates  may  arise,  and  on 
which  he  desires  to  be  advised.  In  re 
RenkaufF,  Sons  &  Co.  (D.  C.  1900)  135 
Fed.  2fil,  14  Am.  Bankr.  Bep.  344. 

13. Tims  of  petitioning  for  rs- 

vlew^-Since  neither  the  statute  nor  the 
rules  prescribed  by  tbe  supreme  court 
flx  any  particular  time  within  which  a 
party  aggrieved  by  a  ruling  or  order 
of  a  referee  must  file  bis  petition  for 
review,  tbe  time  may  be  limited  by  a 
role  of  tbe  particular  court,  and  if  this 
ia  not  done,  the  only  limitation  is  that 
the  petition  must  be  filed  within  a  rea- 
sonable time.  In  re  Verdon  Cigar  Co. 
(D.  C.  1911)  193  Fed.  813,  27  Am. 
Bankr.  Bep.  56;  In  re  Fobs  (D.  G. 
1906)  147  Fed.  790,  17  Am.  Bankr.  Rep. 
439;  lo  re  Rome  (D.  C.  1908)  162 
Fed.  971,  19  Am.  Bankr.  Bep.  820;  Ba- 
con V.  Boberts  (1900)  146  Fed:  729,  77 
C.  C.  A,  155,  17  Am.  Bankr.  Rep.  421; 
In  re  Grant  (D.  O.  1906)  143  Fed.  661, 
16  Am.  Bankr.  Rep.  256;  In  re  Sbarick 
(1901)  1  Alaska,  398;  Grim  v.  Wood- 
ford (190S)  136  Fed.  34,  68  C.  G.  A. 
&84,  14  Am.  Bankr.  Bep.  302;  In  re 
Nichols  (D.  C.  1908)  166  Fed.  603,  22 
Am.  Bankr.  Rep.  2ia 

Whether  a  petition  tor  review  was 
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filed  within  a  reasonable  time  in  a  ( 

en  case  ia  to  be  determined  by  the  i 
trict  court  in  its  discretion,  in  the  i 
sence  of  any  rule  of  court  on  tbe  ii 
ject,  and  its  action  will  not  be  reviei 
by  the  appellate  court  except  for 
abuse  of  discretion  or  manifest  err 
Bacon  v.  Boberts  (1906)  146  Fed.  7 
77  G.  O.  A.  155,  17  Am.  Bankr.  B 
421. 

A  reasonable  time  to  file  a  petit 
for  review  of  an  order  of  a  referee 
bankruptcy  i«  the  time  fixed  for  an 
peal  from  the  same  class  of  orders. 
re  Nichols  (D.  G.  1909)  166  Fed.  fi 
22  Am.  Bankr.  Rep.  216;  In  re  b 
pon  Trading  Co.  (D.  a  1910)  182  E 
959,  25  Am.  Bankr.  Bep.  695. 

Tbe  filing  of  a  petition  for  levien 
an  order  of  a  referee,  30  days  al 
such  order  was  made,  held  to  have  b 
within  a  reaaonable  time,  in  the 
sence  of  any  rule  of  court  on  the  a 
ject.  and  where  it  appeared  that 
prejudice  resulted  from  the  delay, 
re  FoBB  (D.  C.  1906)  147  Fed.  790, 
Am.  Bankr.  Bep.  439.  Where  a  ci 
itor's  petition  for  review  was  filed 
days  after  the  making  of  an  order 
punging  tiiB  claim,  tbe  creditor  he^ 
been  away  from  home  a  consider! 
part  of  the  intervening  time,  he 
not  guilty  of  such  laches  as  autbori 
tbe  dismissal  of  tbe  petition.  In 
Rome  (D.  C.  1908)  162  Fed.  971, 
Am.  Bankr.  Bep.  S20.  A  petition 
review  a  referee's  order  In  baakrup 
not  filed  until  30  days  after  the  ei 
of  the  order,  ia  too  late.  In  re  M 
(D.  C.  1913)  206  Fed.  348,  30 
Bankr.  Rep.  298.  A  delay  of  na 
five  months  in  filing  a  petition  to 
view  a  referee's  ruling  in  bankrui 
constituted  laches  for  which  the  [ 
tion  would  be  diamissed,  where  the  < 
eicuae  was  the  pendency  of  an  api 
taken  by  another  party  from  an  o: 
diBallowing  a  part  of  another  di 
whiiJi  prevented  the  cloaing  and  I 
settlement  of  the  estate.  In  re  Vei 
Cigar  Co.  (D.  C.  1913)  103  Fed.  : 
27  Am.  Bankr.  Rep.  66.  An  order 
missing  a  petition  for  review  filed 
days  after  the  making  of  tbe  o: 
sought  to  be'  reviewed,  on  tbe  gronn 
unreasonable  delay,  was  not  an  abua 
diacretion,  where  no  good  reason 
the  delay  was  shown.  Bacou  v.  Rob 
(1906)  146  Fed.  729,  77  C.  0.  A. 
17  Am.  Bankr.  Rep.  421.  A  peti 
filed  more  than  three  months  after 
order  was  made,  and  on  tbe  day  t 
for  the  declaring  of  a  dividend,  was 
reasonably  late,  especially  as  the 
eree  had  repeatedly  called  tbe  sf 
tion  of  counsel  to  the  matter,  and  it 
held  that,  on  tbe  objection  of  the  t 
tee,  the  referee  was  justified  in  re 
iuB  to  certify  the  matter  to'  tbe  CO 
In  re  Grant  (D.  C.  1906)  148  Fed.  < 
16  Am.  Bankr.  Rep.  266.  A  peti 
filed  ail  mootbs  after  the  date  of 
order  complained  of  is  clearly  and 
tsinly  too  late  and  should  be  diamii 
In  re  Sharick   (1901)  1  Alaska,  I 
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letitloii  to  review  the  order  of  a  ref- 
e  in  bankroptcy  cornea  too  Ute,  wben 
i  nearly  11  monthB  after  the  deciBion 
aplained  of.  In  re  Octave  Mining 
.  (D.  C.  1914)  212  Fed.  457. 
lut  this  rule  does  not  apply  to  a  mo- 
a  to  vacate  an  order  made  by  a  ref- 
e  in  banbruptcf,  on  the  ground  that 
had  no  juriedic-tion  to  make  it  Snch 
notion  ebonld  be  entertained  st  an; 
le  and  diapoied  of  on  the  merlta,  a« 
i  doctrine  of  lachee  does  not  apply 
nicb  B  case.  In  re  Willis  W.  Russell 
rd  Co.  (D.  C.  1909)  174  Fed.  202, 
Am.  Bsnkr.  Bep.  800. 
k  referee  is  Dot  required  to  stop  pro- 
rvlinge  before  him  and  certify  to  the 
irt  for  decision  questions  rsised  on 
lections  to  evidence.  Bank  of  Sa- 
lawood  V.  Jobnsoo  (1906)  143  Fed. 
i,  74  C.  O.  A.  597,  16  Am.  Bankr. 
p.  206. 

4.  —  ExM^tloni^-tt  is  not  neces- 
7  tor  tbe  parpose  of  obtaining  a  re- 
w  that  formal  eiceptiona  ahoald  have 
>n  taken  to  the  decision  and  rnling 

the  referee ;  the  want  of  tbem  wiU 
t  prevent  the  court  from  reviewing 
>  matter  in  gnestion,  Duleas  they  are 
quired  by  a  local  rule  of  court.     In 

Peoples'  Department  Store  Co,   (D. 

1908)  1C9  Fed.  286,  20  Am.  Bankr. 
■p.  244;  In  re  Swift  (D.  C.  1902)  118 
^d.  348,  e  Am.  Bnnkr.  Bep.  237;    In 

Miner  (D.  C.  1902)  117  Fed.  953, 
Am.  Bankr.  Bep.  100.  Bat  If  ei- 
ptiona  are  taken  before  a  referee  in 
nkruptcy,  they  must  be  specific,  as 
qoired  by  the  settled  practice  of  tbe 
deral  courts.  Dressel  v.  North  State 
imber  Co,  (D.  C.  1902)  118  Fed.  631, 
Am.  Bankr.  Rep.  541.    In  the  absence 

such  exceptions,  the  speciQc  errors 

law  complained  of  must  be  clearly 
id  distinctly  pointed  out  in  the  peti- 
in  for  review.  In  re  Carver  (D.  O. 
«02)  lis  Fed.  138,  7  Am.  Bankr.  Bep. 
19;  In  re  Covbigton  (D.  C.  1901)  110 
ed.  143.  fl  Am.  Bankr.  Rep.  373. 

19.  —  Record   on    patltlon   far   ro- 

SW.I— Where  the  referee  transmits  to 
le  clerk  of  the  court  the  creditor's  po- 
tion lor  review,  tbe  notes  of  the  tes- 
mony,  and  bis  own  opinion,  this  Is  not 
compliance  with  General  Order  in 
ankruptcy  No.  27,  requiring  him  to 
!rtify  "the  question  presented,  a  sum- 
ary  of  the  evidence  relating  thereto, 
id  the  finding  or  order  of  the  referee 
lereon."  In  re  Knrti  (D.  C.  1003) 
2S  Fed.  992,  11  Am.  Bankr.  Bep.  129. 
fbere  it  appeared  that  the  referee,  in- 
read  of  making  a  summary  of  the  evi- 
ence,  returned  all  the  evidence  that 
as  taken,  and  tbe  matter  was  determin- 
1  by  the  judge  without  any  motion 
iving  been  made  to  require  the  evi- 
mce  to  be  summarized,  it  was  held 
lat  the  proceeding  for  review  was  not 
ivsUdated,  where  it  involved  eubstan- 
il  mattera,  becaase  tbe  rule  waa  not 
Iwerred  by  the  referee.  Crim  v. 
roodford  (1905)  136  Fed.  34,  68  C.  a 
g  D.S.C0MF.'16-T16 


A.  S84,  14  Am.  Bankr.  Bep.  802.  Wliero 
objectiona  to  evidence  offered  before  a 
referee  were  sustained,  tbe  referee,  at 
the  request  of  the  party  offering  the 
same,  waa  not  required  to  certify  the 
objecdoDS  made  to  tbe  court  for  re- 
vision. In  re  Bomine  (D.  C.  1905)  138 
Fed.  837,  14  Am.  Bankr.  Bep.  785. 

The  report  of  a  referee  of  a  hearing 
and  order  on  a  motion  to  require  de- 
livery of  property  to  a  trustee  should 
contain  hia  finding  of  the  uttimate  facts 
in  issue,  and  not  merely  a  summary  of 
the  evidence  on  which  bis  order  was 
bssed.  In  re  Tureta  (D.  C.  1913)  205 
Fed.  400. 

Where  a  referee's  findings  were  not 
Buffidently  definite  to  enable  the  court 
on  a  petition  to  review  to  determina 
the  legal  questions  Involved,  the  pro- 
ceeding will  be  remanded  to  the  ref- 
eree (or  further  hearing  and  additional 
findings.  In  re  Hawley  Down  Draft 
Furnace  Co.  (D.  C.  1914)  214  Fed.  500. 

Where  any  matter  ia  referred  to  a 
referee  in  bankruptcy  to  find  the  facts, 
it  is  proper  for  bim  in  his  report  to 
state  his  conclusions  on  tbe  facts  found. 
In  re  Baker  (D.  C.  1913)  212  Fed.  765, 

16.  Review  of  lA'ooaadlnss  by  Jidga.— 

The  jurisdiction  of  the  district  courts 
to  review  the  orders  and  rulings  of 
referees  is  exclusive,  and  an  appeal 
cannot  be  .taken  directly  from  the  ref- 
eree to  the  circuit  court  of  appeals,  but 
only  from  a  decision  of  tbe  district 
court.  Knapp  &  Spencer  Co.  v.  Drew 
(1908)  160  Fed.  413,  87  0.  C.  A.  365, 
20  Am.  Bankr.  Rep.  356. 

Where  a  court  of  bankruptcy,  on  B 
petition  for  review  of  an  order  of  a  ref- 
eree requiring  a  bankrupt  to  turn  over 
certain  property  to  his  trustee,  or  to 
pay  its  value,  made  an  order  giving  tbe 
bankrupt  a  stated  time  within  which  to 
comply  with  the  order  of  the  referee, 
it  was  impliedly  an  affirmance  of  such 
order,  and  it  Is  not  again  subject  to 
review  in  subsequent  proceedings.  But 
the  fact  that  the  court,  in  affirming 
such  order,  struck  out  a  provision  for 
the  commitment  of  the  bankrupt  in 
case  o(  his  default,  and  gave  him  addi- 
tional time,  is  not  an  adjudication  that 
hp  should  not  be  so  punished,  but  leaves 
that  matter  to  be  brought  up  anew  by 
motion  in  case  tbe  bankrupt  fails  to 
obey  tbe  order  within  the  time  allowed. 
In  re  Hershbowiti  (D.  C.  1903)  139 
Fed.  950,  14  Am.  Bankr.  Rep,  86. 

A  petition  to  review  an  order  or  rul- 
ing of  a  referee  in  bankruptcy  does  not 
contemplate  a  genersl  review  of  the 
entire  proceeding  before  tbe  referee. 
In  re  T.  L.  Kelly  Dry-Goods  Co.  (D, 
C.  1900)  102  Fed.  747,  4  Am.  Bankr. 
Bep.  528;  In  re  Stoiies  (D.  G.  1910) 
185  Fed.  994,  26  Am.  Bankr.  Rep.  256. 
And  see  In  re  Tudor  (D.  C.)  96  Fed. 
942,  2  Am.  Bankr.  Bep.  808.  Where 
the  only  matter  certified  to  the  district 
court  for  review  by  tbe  referee  was  an 
order  overruling  a  demurrer  to  and 
denying  a  motion  to  strike  ont  portiona 
(11441) 
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ot  a  motion  Sled  b;  a  truBtee,  a  aubse- 
queut  order  made  by  the  referee  on  Buch 
motion  was  Dot  before  tbe  district  court 
for  review.  Bllia  v.  Kruiewitch  (1905) 
141  Fed.  954,  73  C.  C.  A.  270,  15  Am. 
Banbr.  Rep.  615.  A  petition  for  review 
o(  a  referee's  order  in  bankruptcy  does 
not  contemplate  a  trial  of  the  wbole 
proeeedin(  de  novo  by  the  district 
judge.  In  re  Home  Discount  Co.  (D, 
C.  1906)  147  Fed.  538.  17  Am.  Bankr. 
Rep.  168.  Upon  a  review  of  a  referee's 
dedaion,  the  judge  is  not  bound  to  re- 
verse because  of  the  erroneous  admis- 
sion or  exclusion  of  evidence,  but  it 
Ifi  his  duty  to  determine  the  issue  de 
novo  upon  all  tbe  evideoce  in  the  rec- 
ord which  be  decides  to  be  competent. 
In  re  De  Gottardi  (D.  C.  1902)  114  Fed. 
328.  7  Am.  Bankr.  Rep.  723.  On  such 
review,  the  court  may  properly  con- 
sider any  point  presented  by  tbe  record 
before  it.  whether  or  not  such  point 
was  discussed  before  or  by  tbe  referee. 
In  re  Samuel  Wilde's  Sons  (1906)  144 
Fed.  872,  75  C.  C.  A.  601,  16  Am. 
Bankr.  Rep.  386;  In  re  Elmore  Cotton 
Mills   (D.  C.  1814)  217  Fed.  810. 

It  is  perfectly  permissible  tor  tbe 
Judge  to  take  new  testimony  if  it  is 
offered  before  him.  Id  re  Leech  (1909) 
171  Fed.  622,  06  C.  C.  A.  424,  22  Am. 
Bankr.  Bep.  S99.  But  generally,  the 
judge  vrill  restrict  his  consideration  of 
the  case  to  tbe  spedlic  errors  com- 
plained of  in  tbe  petition,  and  to  such 
objections  and  eiceptiona  as  were  rais- 
ed in  tbe  proceedings  before  tbe  ref- 
eree, and  matters  not  then  pressed,  or 
Dot  DientiOBed  in  tbe  petition,  will  be 
'considered  as  waived.  In  re  McCann 
Bros.  Ice  Co.  (D.  C.  1909)  171  Fed. 
265,  22  Am.  Bankr.  Rep.  555;  Id  re 
Rome  (D.  C.  1908)  162  Fed.  971,  19 
Am.  Bankr.  Rep.  820:  In  re  Scott  (D. 
C.  1900)  99  Fed.  404.  3  Am.  Bankr. 
Rep.  625;  In  re  Carolina  Cooperage 
Co.  (D.  C.  1899)  96  Fed.  604;  In  re 
Cobn  (D.  C.  1009)  171  Fed.  568,  22 
Am.  Bankr.  Rep.  761. 

On  petition  to  review  an  order  of  the 
referee,  the  court  is  authorized  to  pro- 
tect and  secure  to  tbe  bankrupt  any 
substantial  right  of  his  which  may  have 
been  overlooked  by  the  referee,  though 
there  may  be  no  speciSo  assignment  ot 
error  in  relation  thereto.  In  re  Monon- 
gahela  DiaHUery  Co.  (D.  C.  1910)  186 
Fed.  220. 

In  a  summary  proceeding  before  a 
referee  in  bankruptcy  to  enforce  per- 
formance of  a  contract  between  the 
bankrupt  and  a  third  party,  it  was  not 
too  late  to  question  the  referee's  ju- 
risdiction on  a  petition  to  review  his 
order.  In  re  Ballou  (D.  C.  1914)  215 
Fed.  810. 

The  discretionary  power  ot  a  referee 
to  direct  a  private  aale  of  a  bankrupt's 
estate  will  not  be  diatarbed  unless  it 
clearly  appears  to  have  been  improvi- 
dently  eierdaed.  In  re  Knox  Automo- 
bile Co.  (D.  O.  1013)  210  Fed.  569. 
Creditors  who  petitioned  (or  review 
(11442) 


of  an  order  ot  a  referee  and  ob 
its  reversal  held  not  entitled  to  p 
ence  over  other  creditors  havini 
dsely  similar  claims  who  did  ae 
in  the  petition.  In  re  Jamison  B 
Co.  (1913)  200  Fed.  541,  126  a 
363. 

'?.  —  Effwt  Ot  referee's  fli 
of  fact'— On  review  ot  a  ruling  or 
of  a  referee  in  bankruptcy,  Ms  de 
upon  a  question  of  tact  will  be  ei 
to  respectful  consideration,  but  w: 
possess  any  conclusive  or  constn 
force,  where  it  ia  a  deduction  or 
ence  from  admitted  or  estsblisbcd 
of  which  tbe  judge  may  take  a  dif 
view.  In  re  McCrary  Bros.  (1 
1909)  160  Fed.  485,  22  Am.  E 
Rep.  161;  Ohio  VaUey  Bank  ( 
Mack  (1906)  163  Fed.  155,  89 
A.  605.  20  Am.  Bankr.  Rep.  40; 
Peoples'  Department  Store  Co.  ( 
1908)  159  Fed.  286.  20  Am.  1 
Rep.  244.  The  referee's  findim 
fact,  while  presumptively  eorreel 
not  as  conclusive  as  tbe  verdict 
jury,  or  as  flndings  ot  fact  made 
judge  in  an  action  at  taw,  where  « 
has  been  waived.  In  re  Hawks  ( 
1013)  204  Fed.  309,  30  Am.  £ 
Kep.  365. 

If  the  referee's  decisions  or  fin 
on  questions  of  tact  are  based  u| 
review  of  conflicting  evidence,  or 
involved  the  necessity  of  weigbin 
credibility  of  witnesses,  they  an 
titled  to  very  great  weight,  and 
not  be  rejected  or  disregarded  b; 
court  uulesg  clearly  and  manifest! 
roneoua.  In  re  Booth  (D.  C.  ISOl 
Fed.  943,  2  Am.  Bankr.  Rep.  77( 
re  Rome  Planing  Mill  Co.  (D.  C.  " 
00  Fed.  937,  3  Am.  Bankr.  Rep. 
In  re  Waielbaum  (D.  C.  1000) 
Fed.  228,  4  Am.  Bankr.  Rep.  12( 
re  Stout  (D.  C.  1900)  109  Fed.  7 
Am.  Bankr.  Rep.  605;  In  re  Covii 
(D.  C.  1901)  110  Fed.  143,  6 
Bankr.  Bep.  373;  In  re  Miner  (I 
1902)  117  Fed.  053,  9  Am.  B 
Rep.  100;  In  re  Williams  (D.  C.  3 
120  Fed.  542,  9  Am.  Qaokr.  Rep. 
In  re  Sbutts  (D.  C.  1005)  135 
623,  14  Am.  Bankr.  Rep.  378:  J 
Benjamin  (D.  C.  1905)  140  Fed. 
IS  Am.  Bankr.  Rep.  351;  In  re  @ 
&  Sternberg  (D.  C.  1907)  151  Fed. 
18  Am.  Bankr.  Rep.  204;  In  re 
yon  (D.  C.  1007)  156  Fed.  863,  IS 
Bankr.  Bep.  104;  In  re  Littman 
C.  1908)  159  Fed.  233,  20  Am.  B 
Bep  300;  Ln  re  Hatem  (D.  C.  1 
161  Fed.  896.  20  Am.  Bankr.  Rep. 
Ohio  Valley  Bank  Co.  v.  Mack  (] 
163  Fed.  155,  88  C.  C.  A,  605.  20 
Bankr.  Rep.  40;  In  re  Braselton 
O.  1009)  160  Fed.  800,  22  Am.  B 
Rep.  419:  In  re  MacKissic  (E 
1008)  171  Fed.  250,  22  Am.  B 
Rep.  817;  Fouche  v.  Shearer  (I 
1909)  172  Fed.  592,  22  Am.  B 
Rep.  828;  In  re  Hoffman  (D.  C.  ] 
173  Fed.  234,  23  Am.  Bankr.  Rep 
In  re  0.  K,  Hutching  Co.  (D.  G.  3 
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9  Fed.  864.  24  Am.  Baakr.  Bep.  647;  In  re  Malscbick  &.  Levin  (D.  C.  1013) 

re  Schwartz  (D.  C.  1909)  179  Fed.  206  Fed.  71. 

7,    23    Am.   Bankr.   Rep.   37;     In   re  A  finding  by  a  referee  that  a  claim 

lumhaner  (D.  C.  1910)  170  Fed.  966,  for   a   mechanic's  lien   did   not  involve 

Am.  Bankr.  Kep.  750;    In  re  Boner  "conatracdon."  and  therefore  that  the 

>.    C.     1910)    18S    Fed.   93,   26   Am.  lien  iraa  not  filed  in  time,  held  a  finding 

inkr.   Eep.  321;    In  re  Brenner    (D.  of  fact  which,  being  based  on  evidence, 

1911}  190  Fed.  209,  26  Am.  Bankr.  would  not  be  set  naide  on  review.     In 

>p.    646;     In    re    American    National  re   Kligerman   (D.   G.   191G)  -219   Fed. 

>verage   Co.   (D.   C.   1912)    193   Fed.  768. 

2;     In    re   Silverman    (D.   C.   1913)  On  review  by  the  distoct  judge  of  an 

6  Fed.  960;    Coutg  v.  Townacnd   (D.  order  made  by  the  referee  in  bankru|it- 

1903)  126  Fed.  249,  11  Am.  Bankr.  cy,  requiring  the  bankrupt  to  siirreiider 

:p.   126;    In  re  Sdoway  &  Kati  (D.  to  his  trustee  money  or  property  alleg- 

1912)   19S  Fed.  103,  28  A^.  Bankr.  ed  to  be  in  hia  pogseision  and  to  con- 

ep.   22S;    In  re  Cbarleatowo  Light  &  ititute  asaeta  of  his  estate,   the   ordi- 

>wer  Co.  (D.  C.  1912)  199  Fed.  846,  nary   rule  aa  to  the  force  of  the  ref- 

>  Am.    Bankr.  Rep.   721;    In  re  Cox  eree's  findings  of  fact  is  not  applicable, 

>.    C.    1912)    199    Fed.   052,   29   Am.  because  the  determination  ia  not  gov- 

uikr.  Rep.  456;   McCulloch  v.  Daven-  erned  by  tbe  weight  of  teatimony,  but  it 

irt   Savinge   Bank    (D.   C.   1915)    226  i»  the  duty  of   the  judge  to   aacertain 

ed.  300;   In  re  Cozalakj  (D.  C.  1914)  that  cause  ia   ahown   tor  making  such 

.6  Fed.  020;    In   re  Heffron  Co.   (D.  an   order    beyond   a    reaaonable   doubt. 

,  1014)  218  Fed.  642;    In  re  Gay  &  In  re  Moyer  (D.  C.  1900)  08  Fed.  839, 

lurgis    (D.   C.    1015)    224   Fed.   127;  3  Am.  Bantr.  Rep.  533. 

9623.  (Act  July  1,  1898,  c.  541,  §  39.)     Duties  of  referees. 

Duties  of  Referees, — a  Referees  shall  (1)  declare  dividends  and 
repare  and  deliver  to  trustees  dividend  sheets  showing  the  div- 
lends  declared  and  to  whom  payable;  (2)  examine  all  schedules 
[  property  and  lists  of  creditors  filed  by  bankrupts  and  cause  such  as 
re  incomplete  or  defective  to  be  amended;  {3)  furnish  such  informa- 
on  concerning  the  estates  in  process  of  administration  before  them 
s  may  be  requested  by  the  parties  in  interest ;  (4)  give  notices  to 
reditors  as  herein  provided ;  {5)  make  up  records  embodying  the 
vidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties 
1  all  contested  matters  arising  before  them,  whenever  requested  to 
o  so  by  either  of  the  parties  thereto,  together  with  their  findings 
lerein,  and  transmit  them  to  the  judges;  (6)  prepare  and  file  the 
chedules  of  property  and  lists  of  creditors  required  to  be  filed  by 
he  bankrupts,  or  cause  the  same  to  be  done,  when  the  bankrupts 
u\,  refuse,  or  neglect  to  do  so;  (7)  safely  keep,  perfect,  and  transmit 
0  the  clerks  the  records,  herein  required  to  be  kept  by  them,  when 
he  cases  are  concluded ;  (8)  transmit  to  the  clerks  such  papers 
s  may  be  on  file  before  them  whenever  the  same  are  needed  in  any 
iroceedings  in  courts,  and  in  like  manner  secure  the  return  of  such 
lapers  after  they  have  been  used,  or,  if  it  be  impracticable  to  transmit 
he  originai  papers,  transmit  certified  copies  thereof  by  mail;  (9) 
ipon  application  of  any  party  in  interest,  preserve  the  evidence  taken 
ir  the  substance  thereof  as  agreed  upon  by  the  parties  before  them 
vhen  a  stenographer  is  not  in  attendance;  and  (10)  whenever  their 
espective  offices  are  in  the  same  cities  or  towns  where  the  courts  of 
(ankruptcy  convene,  call  upon  and  receive  from  the  clerks  all  papers 
iled  in  courts  of  bankruptcy  which  have  been  referred  to  them. 

b  Referees  shall  not  (i)  act  in  cases  in  which  they  are  directly  or 
ndirectly  interested ;  (2)  practice  as  attorneys  and  counselors  at  law  in 
my  bankruptcy  proceedings;  or  {3)  purchase,  directly  or  indirectly, 
my  property  of  an  estate  in  bankruptcy.    (30  Stat.  555,  556.) 


g  9624.  (Act  July  1,  1898,  c.  541,  §  40,  as  amended.  Act  Feb.  5,  1903, 
c.  487,  §  9.)    Compensation  of  referees. 
Compensation  of  Referees. — a  Referees  shall  receive  as  full  com- 
pensation for  their  services,  payable  after  they  are  rendered,  a  fee 
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of  fifteen  dollars  deposited  with  the  clerk  at  the  time  the  petitic 
filed  in  each  case,  except  when  a  fee  is  not  required  from  a  volun 
bankrupt,  and  twenty-five  cents  for  every  proof  of  claim  filed 
allowance,  to  be  paid  from  the  estate,  if  any,  as  a  part  of  the 
of  administration,  and  from  estates  which  have  been  administ 
before  them  one  per  centum  commissions  on  all  moneys  disbu 
to  creditors  by  the  trustee,  or  one-half  of  one  per  centum  on 
amount  to  be  paid  to  creditors  upon  the  confirmation  of  a  < 
position. 

b  Whenever  a  case  is  transferred  from  one  referee  to  anothei 
judge  shall  determine  the  proportion  in  which  the  fee  and  commis! 
therefor  shall  be  divided  between  the  referees. 

c  In  the  event  of  the  reference  of  a  case  being  revoked  before 
concluded,  and  when  the  case  is  specially  referred,  the  judge 
determine  what  part  of  the  fee  and  commissions  shall  be  paid  tc 
referee.     (30  Stat.  556.    32  Stat.  799.) 

In  tbiB  section,  as  origiDallr  enacted,  aubdlviBlon  a  waa  aa  followa: 
"a  Befereet  tball  receive  as  full  compensation  for  their  services,  payabl 
er  they  are  rendered,  a  fee  of  ten  dollam  deposited  with  the  clerk  at  the 
the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from  a  ^ 
tar;  bankrupt,  aod  from  eatHtea  which  have  been  administered  before  thei 
per  centum  commissions  on  sums  to  be  paid  as  dividends  and  commissio: 
one-half  of  one  per  centum  on  the  amount  to  be  paid  to  creditors  upo 
ConfirmatioD  of  a  composition." 

^id  Bubdivision  was  amended  by  Act  Feb.  G,  1903,  c  487,  |  9,  dted  abo 
read  as  set  forth  here. 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  48T,  32  Stat.  801 
Tided  that  the  act  should  doC  apply  to  bankruptcy  cases  pending  when  ll 
effect,  bat  that  such  cases  should  be  adjudicated  and  disposed  of  confon 
to  the  proTisiona  of  the  original  act. 

Referees  were  prohibited  from  receiving  any  further  compenntloD  thai 
allowed  by  tbe  act,  by  section  72,  added  thereto  by  amendment  by  Act 
6,  1903,  C.  487,  i  18,  post,  |  9656. 


Hotel  of 
Fsas  and  •xpansea  e(  raferaes^— Prior 

to  the  amendment  of  1903,  partjcular 
matters  or  issues  arising  in  the  coarse 
of  a  bankruptcy  case  could  be  referred 
to  the  referee  in  the  character  of  a 
apedal  master,  and  fees  or  compenaatioa 
tjlowed  to  bim  as  auch.  In  re  Hurley 
(D.  C.  1913)  204  Fed.  126,  29  Am. 
Bankr.  Bep.  667;  In  re  GoldvUle  Mfg. 
Co.  <D.  C.  1903)  123  Fed.  679,  10  Am. 
Bankr.  Rep.  552.  See  In  re  Talton  (D. 
C.  1905)  137  Fed.  178,  14  Am.  Bankr. 
Bep.  617.  Where  objections  to  a  bank- 
rupt's application  for  diacbarge  were  re- 
ferred to  the  referee  for  hearing  and 
report,  he  was  entitled  to  a  reasonable 
allowance  for  his  services,  in  addition  to 
the  fees  allowed  him  by  the  bankruptcy 
act.  Fellows  v.  Freudpothal  (1900)  102 
led.  731.  42  C.  C.  A.  607,  4  Am.  Bankr. 
Rep.  490;  In  re  Gniasman  (D.  C.  1901) 
111  Fed.  607.  6  Am.  Bankr.  Rep.  SIO; 
Bragasaa  v.  St.  Louis  Cycle  (19011  107 
Fed.  77.  46  C.  C.  A.  154,  5  Am.  Bankr. 
Bep.  700.  CONTRA.  In  re  Wilcox  (D. 
0.  1907)  156  Fed.  686,  19  Am.  Bankr. 
Rep.  241. 

Since  the  amendatory  act  of  1903,  the 
court  is  absolutely  prohibited  from  al- 
lowing any  extra  or  additional  compen- 
sation to  the  referee  for  any  servicea 
whatever.  Id  re  Daniela  (D.  C.  1904) 
130  Fed.  G07,  12  Am.  Bankr.  Rep.  446; 
In  re  Mammoth  Pine  Lumber  Co.  (D, 
C.  1902)  116  Fed.  731,  8  Am.  Bankr. 
(11444) 
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Bep.  651;  Dressel  v.  North  State 
ber  Co.  (D.  0.  1902)  119  Fed.  I 
Am.  Bankr.  Hep.  541 ;  In  re  Trot 
C.  1900)  104  Fed.  291,  4  Am.  I 
Rep.  780.  And  the  court  canno 
convert  a  referee  in  bankruptcy 
special  master  and  compensate  h 
such.  In  re  Sweeney  (1909)  16^ 
G12,  94  C.  O.  A.  90,  21  Am.  Bankr 
866.  Power  of  court  to  allow  co 
sation  to  a  referee  for  services  r< 
ed  na  special  master  conaidered. 
Langford,  Felts  4  Myers.  (D.  C. 
225  Fed.  311. 

On  an  issue  raiaed  on  an  in  volt 
bankruptcy  petition  aa  to  whetht 
court  had  Juriadictiou  end  tbe  a 
bankrupt  waa  subject  to  adjudii 
tbe  fees  of  tbe  referee  under  '. 
ruptcy  Rule  10  cannot  eicoed  Jll 
re  Hurley  (D.  C.  1913)  201  Fed 

The  compensation  of  the  refei 
fixed  by  the  statute  will  not  be  aba 
diminished  in  a  perticuUF  case  b< 
some  of  the  duties  which  ordi 
would  be  discharged  by  tbe  lefei 
the  holding  of  hearings  and  mak 
ordera,  were  assumed  by  tbe  Jud 
the  request,  of  the  partjes,  on  ai 
of  the  magnitude  of  tbe  interea 
volved  and  the  unusual  character 
proceedings.  In  re  Barber  (1 
1899)  97  Fed.  647,  8  Am.  Bankr 
306. 

i,    referee    cannot   make   an 
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arfe  for  hia  Berrices  In  preBidinB  at 
editoti'  meetings,  canducUns  the  ez- 
oinatioti  of  the  bankrupt,  or  making 
It  the  diTidend  abeet,  as  theae  servic- 
:  are  particiilailr  required  ot  him  by 
.e  statute,  and  are  aupposed  to  be 
impenaated  b;  the  |15  fee.  In  re 
arker  (D.  C.  1901)  111  Fed.  BOl,  7 
m.  Bankr.  Rep.  132. 
Under  General  Order  in  Bankruptcy 
o.  S5,  B  referee  ia  entitled  only  to 
xeaaary  ezpeoaes  incarred  by  him  in 
iblishing  or  mailing  noticea,  In  trav- 
ing.  in  perpetuating  testimony,  or  In 
>e  performance  of  other  dutiea  nn- 
tr  the  act  and  allowed  by  apedal  or- 
;r  of  the  court.  Be  is  not  entitled  to 
le  allowance  of  a  per  diem  (or  hlB 
^rvicea  when  away  from  home,  to 
aveling  expenaes  ot  a  clerk,  nor  to 
ire  of  a  clerk  or  stenographer  anleas 
le  neceaaity  therefor  ia  show?.  In 
■  Elk  VaUey  Coal  Mining  Co.  (D.  C. 
W4)  213  Fed.  383. 
The  referee  may  make  a  general 
large  for  blanks  used  in  mailing  no- 
cea  to  creditor  and  for  ordera  en- 
ured, and  alBO  for  the  hire  of  a  clerk, 
here  the  extent  of  bia  buBineaa  ia 
ach  that  a  clerk  la  needed,  whictt 
barge  abould  be  a  groas  sum,  and  uni- 
iTta  in  each  caae,  regardleaa  of  thq 
mount  of  work  done.  In  re  IHerce 
D.  O.  1901)  111  Fed.  616,  6  Am. 
ankr.  Bep.  747;  In  re  Tebo  (D.  C. 
900)  101  Fed.  419,  4  Am.  Bankr.  Rep. 
35;  In  re  Mammoth  Pine  Lumber  Co. 
D.  0.  1902)  116  Fed.  731.  8  Am. 
lankr.  Rep.  651.  Compare  In  re  Caro- 
na  Cooperage  Co.  (D.  C.  1899)  96 
"ed.  950,  3  Am.  Bankr.  Rep.  154;  In 
e  Dean  (D.  C.  1868)  1  N.  B.  R.  249, 
ftd.  Caa.  No.  8,699. 

Eipenaes  incurred  by  the  referee  in 
he  publication  of  notice  of  the  bank- 
npt'a  application  for  diacharge,  and  for 
tatlonery,  are  chargeable  againat  the 
lankropt.  In  re  Dixon  (D.  C.  1902) 
14  Fed-  676,  8  Am.  Bankr.  Rep.  146. 

The  referee's  order  allowing  feea  to 
ilmaelf  and  the  truatee  ia  reviewable  by 
he  court.  In  re  Allert  (D.  C.  1908) 
73  Fed.  esr,  23  Am.  Bankr.  Rep.  101. 
t  may  be  ao  reviewed  even  after  pay- 
Dent  has  been  made  to  tbe  truatee,  if 
he  referee'a  account  waa  not  preaent- 
4  to  and  paaaed  npon  by  tbe  court  aa 
equired.  In  re  Mammoth  Kne  Lumber 
3o.  (D.  C.  1902)  116  Fed.  731,  8  Am. 
Sankr.  Rep.  651.  But  not  where  hia 
leconnt  was  duly  kept,  presented,  and 
ipproved  and  distribution  of  the  estate 
las  already  been  made.  In  re  Tebo  (D. 
:.  1900)  101  Fed.  419,  4  Am.  Bankr. 
ftep.  236. 

Commissions  ot  rctersu.— A  referee 
a  bankruptcy  ia  only  entitled  to  com- 
nisaiona  on  moneys  disbaraed  to  cred- 
Itora  under  bis  authority,  and  not  on 
the  claim!  and  UabilitieB  acbednled.  In 
re  Philips  &  McEachio  (C.  C.  A.  1914) 
!10  Fed.  889.      . 

As  origioallr  enacted,  the  bankruptcy 


act  allowed  commissions  to  tbe  referee 
and  trustee  on  sums  disbursed  "aa  divi- 
dends and  commiaaionB."  And  it  was 
beld  that  this  reartricted  them  to  the 
spedfled  percentage  on  such  sums  as 
were  avallable  for,  and  distributed  to, 
tbe  general  or  unsecured  creditora; 
that  the  payment  in  full  of  tboss 
claims  which  were  entitled  to  priority 
(taxes,  labor  claims,  etc.)  waa  not  tht 
payment  of  a  "dividend,"  and  tliat  com* 
tniaaions  could  not  be  reckoned  either 
on  the  amount  ao  paid  out  or  on  sums 
paid  over  to  mortgagees  or  other  aecured* 
creditors  or  lien  holdera.  In  re  Iowa 
Falla  Mfg.  Co.  (D.  C.  1905)  140  Fed. 
027,  IB  Am.  Bankr.  Rep.  384;  In  re 
Hincke)  Brewing  Co.  (D.  C.  1903)  124 
Fed.  702,  10  Am.  Bankr.  Rep.  692;  In 
re  Qoldvllle  Mfg.  Co.  (D.  C.  1903)  123 
Fed.  579,  10  Am.  Bankr.  Rep.  622;  In 
re  Mammoth  Pine  Lumber  Co.  (D.  C> 
1902)  116  Fed.  731,  8  Am,  Bankr.  Rep. 
651:  Hawtborne  v.  Hendrie  &  BoltboK 
Mfg.  &  Supply  Co.  (1911)  60  Colo.  342. 
116  Pac.  122;  In  re  Barker  (D.  C. 
1901)  111  Fed.  501,  7  Am.  Bankr.  Rep. 
132;  In  re  Smith  (D.  C.  1901)  108 
Fed.  30.  6  Am.  Bankr.  Rep.  559;  In  re 
Utt  (1901)  105  Fed.  754,  45  O.  C.  A. 
82,  6  Am.  Bankr.  Bep.  383:  In  re  Bar- 
ber (D.  C.  1899)  97  Fed.  647.  3  Am. 
Bankr.  Rep.  306:  In  re  Fieldiae  (D.  G. 
1800)  96  Fed.  800,  3  Am.  Bankr.  Rep. 
135;  In  re  Fort  Wayne  Electric  Corp. 
(D.  C.  1899)  04  Fed.  109, 1  Am.  Bankr. 
Rep.  706:  In  re  Fielding,  2  Nat.  Bankr. 
News,  785;  In  re  Sabine,  1  Nat.  Bankr. 
NewB,  312.  Where  pledged  aecuritiea 
having  a  market  value  about  equal  to 
the  secured  loans  were  sold  In  bank- 
ruptcy, reallriiig  a  small  aurplus,  ref- 
eree beld  entitled  to  commiasions  only 
on  tbe  aurplus.  In  re  Meadows  (C.  C. 
A.  1914)  211  Fed.  948,  affirming  order 
(D.  0.  1912)  199  Fed.  304.  The  Betting 
apart  of  a  homestead  exemption  to  the 
bankrupt  from  tbe  proceed  a  of  property 
sold  by  the  trustee,  waa  not  tbe  making 
ot  a  dividend  ao  aa  to  entitle  tbe  referee 
to  a  commiasioQ  on  tbe  amount.  In  re 
Gardner  (D.  C.  1900)  103  Fed.  922,  4 
Am.  Bankr.  Rep.  420,  Tbia  rule  waa 
applied  although  tbe  whole  eatate  in 
bankruptcy  might  be  consumed  in  the 
payment  of  priority  claims  and  secured 
debts,  leaving  notUng  on  wbicb  a  com- 
niiasioQ  for  tbe  referee  could  be  com- 
puted. Smith  V.  Township  of  An  Gres 
(C.  C.  A.  1906)  150  Fed.  257.  17  Am. 
Baokr.  Rep.  746. 

Since  tbe  amendments  ot  1903  and 
1910.  referees  are  entitled  to  commia- 
aions  on  moneys  received  and  diabura- 
ed  by  the  truatee  wbicb  were  derived 
from  tbe  sale  of  mortgaged  property. 
and  which  were  covered  by  and  applica- 
ble to  the  payment  of  the  lien.  In  re 
Howard  (D.  0.  1913)  207  Fed.  402; 
In  le  Anders  Push  Button  Telephone 
Co.  (D.  C.  1005)  136  Fed.  995.  13  Am. 
Bankr.  Rep.  643:  In  re  Holmes  Lum- 
ber Go.  (D.  O.  1911)  189  Fed.  178,  26 
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Am;  Baiikr.  B«p.  119,  Tbe  referee  Is 
Dot  entitled  to  recover  fees  out  of  the 
proceeds  of  a  sale  of  mortgaged  prop- 
erty when  it  brings  less  tban  the  amouat 
of  the  mortgage  debt.  In  re  Stewart 
(D.  C.  1012)  193  Fed.  791,  27  Am. 
Bapkr.  Rep.  529.  Ad<I  this  rule  applies 
although  the  property  is  purchased  by 
tbe  party  holding  the  incumbrance,  the 
price  in  such  case  beiog  treated  as  con- 
•tnictively  paid  to  the  trustee.  In  re 
Columbia  Cotton  Oil  &  Provision  Cor- 
poration (C.  C.  A.  1013)  210  Fed.  824; 
-In  re  Sanford  Furniture  Mtg,  Co.  (D. 
C.1903)  126  Fed.  888.  11  Am.  Bankr. 
Rep.  414;  In  re  Morse  Iron  Works  A 
Dry  Dock  Co.  (D.  C.  1906)  154  Fed. 
214,  18  Am.  Bankr.  Kep.  846.  Com- 
pare In  re  Ft.  Wayne  Electric  Corp. 
(D.  C.  1899)  94  Fed.  109, 1  Am.  Bankr. 
Rep.  706. 

The  referee  is  entitled  to  commia- 
sioDs  on  sums  which  would  have  been 
paid  through  the  trustee  but  for  an  out- 
side agreement  between  the  parties  and 
their  attorneys.  In  re  Sanford  Furni- 
ture Mfg.  Co.  (D.  C.  1903)  120  Fed. 
888, 11  Am.  Bankr.  Rep.  414.  Tbe  ref- 
eree in  baDkruptcy  held  entitled  to  fees 
upon  the  total  amount  of  the  assets 
transferred  to  a  new  corporation,  not 
upon  the  amount  actually  received  at 
the  sale  of  the  asaets  subject  to  eiiat- 
ing  liena.  In  re  Breakwater  Co.  (D. 
C.  1915)  220  Fed.  226.  decree  reversed 
American  Surety  Co.  v.  Freed  fl915) 
224  Fed.  333,  140  C.  C.  A.  19.  Where, 
to  preserve  asseta  of  a  bankrupt,  tbey 
were  tranaferrcd  to  corporation  for  a 
small  sum,  and  secured  and  unaecurcd 
creditors  received  stock,  the  eommia- 
sions  to  referee  must  be  based  on  the 
cash.  American  Surety  Co.  v.  Freed 
(1915)  224  Fed.  333,  140  C.  C.  A.  19, 
reveralnit  decree  In  re  Breakwater  (D. 
C.  1915)  220  Fed.  226.  An  agreement 
by  B  referee  in  bankruptcy  to  reduce 
his  fees  to  enable  a  reorganization  plan 
to  be  carried  out,  which  was  approved 
by  practically  all  of  tbe  creditors,  is  not 
Illegal.  In  re  Breakwater  Co.  (D.  C. 
191&)    220   Fed.   226,   decree   reversed 


American  Surety  Co.  t.  Freed  (1! 
224  Fed,  333,  140  C.  C.  A.  19. 

When  the  trustee  it  permitted  to 
pledged  collaterals  on  paying  tbe 
for  which  they  were  pledged,  the 
ance  of  the  price  after  paying  tbe 
constitutes  the  "money  disbursed' 
which  the  commiaaions  are  to  be  i 
mated.  In  re  Meadows  (D.  O.  11 
199  Fed.  304.  29  Am,  Bankr,  Bep. 
Property  which  comes  into  the  pot 
sion  of  the  trustee  through  the  frai 
the  bankrupt,  and  which  is  restore 
the  defrauded  party,  is  not  a  par 
tbe  estate  In  bankruptcy  out  of  w 
the  offit^ers  may  be  allowed  their  st 
tory  percentage.  Oilleapie  v.  J.  C.  I 
&  Co.  (1910)  178  Fed.  886,  102  C 
A.  120,  24  Am.  Bankr.  Hep.  502. 
the  same  is  true  of  real  eatste  toi 
recovery  of  which  tbe  trustee 
brought  suit,  but  which  never  c( 
into  &e  estate,  because  it  is  made 
sabject  of  a  private  settlement  bcti 
the  claimant  and  tbe  creditors,  the  I 
tee  thereupon  dismissing  bis  auit. 
re  Kaiser  (D.  C.  1902)  112  Fed. 
8  Am.   Bankr.  Rep.  108. 

A  referee  is  not  entitled  to  cona 
sions  on  money  paid  out  by  a  trusti 
conducting  the  business  of  the  banki 
In  re  J.  Bacon  &  Sona  (D.  C.  I91!3) 
Fed.  T64.  Where  a  bankrupt's  tn 
is  permitted  to  continue  the  bankri 
business  under  the  supervision  of 
referee,  tbe  latter  is  not  entitlei 
commissions  on  funds  disbursed 
the  trustee  on  debta  incurred  by 
but  ia  limited  to  commissiona  on  i 
eys  diabursed  by  tbe  trustee  to  ci 
tore.  In  re  M,  F.  Rourke  Co,  (E 
1913)  209  Fed.  877.  Where  the  ref 
continued  the  bankrupt's  business  ii 
dec  to  complete  certain  gov  em  i 
contracts,  and  for  that  purpose  n 
and  paid  out  nearly  $500,000  durii 
period  of  18  months,  and  as  a  ri 
distributed  to  creditors  about  $30 
be  was  entitled  to  commissions  onl 
the  latter  sum.  Bray  v.  Joh 
(1908)  166  Fed.  57,  91  C.  C.  A.  64; 
Am.  Bnnkr.  Rep.  383. 


§  9625.  (Act  July  1,  1898,  c.  541,  §  41.)  Contempts  before  refer 
Contempts  before  Referees. — a  A  person  shall  not,  in  proc< 
ings  before  a  referee,  (1)  disobey  or  resist  any  lawful  or 
process,  or  writ ;  {2)  misbehave  during  a  hearing  or  so  near  the  p 
thereof  as  to  obstruct  the  same;  (3)  neglect  to  produce,  after  hai 
been  ordered  to  do  so,  any  pertinent  document;  or  (4)  refuse  to 
pear  after  having  been  subpcenaed,  or,  upon  appearing,  refuse  to  t 
the  oath  as  a  witness,  or,  after  having  taken  the  oath,  refuse  to  be 
amined  according  to  law:  Provided,  That  no  person  shall  be 
quired  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of 
State  of  his  residence,  and  more  than  one  hundred  miles  from  s 
place  of  residence,  and  only  in  case  his  lawful  mileage  and  fee 
one  day's  attendance,  shill  be  first  paid  or  tendered  to  him. 

b  The  referee  shall  certify  the  facts  to  the  judge,  if  any  per 

shall  do  any  of  the  things  forbidden  in  this  section.     The  judge  s 

thereupon,  in  a  summary  manner,  hear  the  evidence  as  to  the  ; 

complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so  do 
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unish  such  person  in  the  same  manner  and  to  the  same  extent  as 
jr  a  contempt  committed  before  the  court  of  bankruptcy,  or  commit 
uch  person  upon  the  same  conditions  as  if  the  doing  of  the  forbidden 
ct  had  occurred  with  reference  to  the  process  of,  or  in  the  presence 
f.  the  court.     (30  Stat.  556.) 

Notes  of  Deeldona 


Coatempti  barore  r«tariM^-It  is  the 
>urt  alone  Uiat  possesaea  the  power 
F  puniahmeDt  for  cod  tempt,  and  it  ia 
nor  to  leave  the  question  of  com- 
litment  by  wa;  of  puaiahment  or  aa  a 
leans  of  enforcicE  obedience,  to  the 
soretion  of  the  referee.  Smith  v.  Bel- 
>rcl  (1901)  106  Fed.  668,  43  C.  C.  A. 
26,  5  Am.  Bankr.  Rep.  281;  In  re 
laring  (D.  C.  1912)  193  Fed.  168,  27 
m.  Baoltr.  Rep.  285. 
If  a  party  affected  by  an  order  of  the 
pferee.  requiring  him  to  take  certain 
ction  forthwith,  files  a  petition  tor  re- 
iew  by  the  judge,  bat  does  not  Be- 
ire  a  anpersedeaa,  the  referee's  order 
jntinues  operative,  and  the  failure  to 
bey  it  ia  a  contempt,  which  cannot 
e  justified  on  the  theory  that  it  is  not 
D  offense  to  diaobey  the  order  until 
fter  it  haa  beeu  conlirmed  by  the  court. 
D  re  Home  Diacount  Co.  CD.  C.  1906) 
47  Fed.  538,  17  Am.  Bankr.  Rep.  16& 
tut  see  Brown  y.  Detroit  Trust  Co. 
1012)  133  Fed.  622,  113  C.  C.  A.  490, 
olding  that  where  a  third  person  was 
rdered  by  the  referee  to  surrender 
roperty  of  the  bankrupt  in  his  posses- 
ion within  a  limited  time,  and,  before 
tie  expiration  of  such  time,  he  took 
roceedingB  to  review  the  order  of  the 
eferee,  those  proceedings  suspended 
he  operation  of  the  referee's  order, 
nd  therefore  a  Judgment  imposing  a 
ne  on  defendant  for  contempt  in  foil- 
ig  to  comply  with   the  order  was  er- 

Failure  or  refusal  to  obey  an  order 
lade  by  a  referee  in  bankruptcy  re- 
airing  the  bankrupt  or  some  third  per- 
on  to  surrender  money  or  property  to 
he  trustee  in  bankruptcy  is  punishable 
B  a  contempt.  In  re  Graessler  (1907) 
M  Fed.  478.  83  C.  C.  A.  304,  IS  Am. 
tsnkr.  Rep,  694;  In  re  Home  Discount 
)o.  (D.  C.  1906)  147  Fed.  538,  17  Am. 
tankr.  Rep.  168:  In  re  Soloway  &.  Katz 
D.  0.  1912)  195  Fed.  100,  20  Am. 
lanlir.  Rep.  225l  But  where  a  tnis- 
ee  in  bankruptcy,  being  ordered  by  the 
eferee  to  demand  assets  of  the  estate 
rom  his  attorney,  obeys  the  order  and 
lakes  such  demand,  he  is  not  guilty  of 
oDtempt  though  the  attorney  refuses 
D  comply  Mith  the  demand.  In  re 
Itemper  (D.  C.  1915)  222  Fed.  690. 

Where  referee  orders  private  eale  of 
iroperty,  inducing  bidder  to  withdraw 
id  in  order  that  another  may  purchase 
t  a  lower  price,  held  punishable  as  a 
ontempL  In  re  Boyd  (D.  C.  1915)  228 
'ed.  1003. 

A  court  of  bankruptcy  haa  no  power 
0  commit  any  person  for  a  contempt 
ommitted    before    a    referee,     except 


strictly  in  accordance  with  the  provi- 
sions of  this  section,  which  require  that 
the  proceedings  shall  be  based  on  a 
certificate  of  the  referee.  In  re  Gitkin 
(D.  C.  1908)  164  Fed.  71,  21  Am. 
Bankr.  Rep.  113, 

The  referee  may  certify  contumacious 
behavior  on  the  part  of  the  bankrupt 
to  the  court  for  punishment  as  for  con- 
tempt without  notice  to  him,  as  he  will 
have  notice  and  an  opportunity  to  be 
heard  in  the  proceedings  before  the 
court.  But  where  the  referee  does  not 
act  on  his  own  motion,  in  contempt  pro- 
ceedings against  a  bankrupt,  but  on  the 
motion  or  petition  of  some  one  else,  the 
bankrupt  should  be  accorded  notice  and 
a  bearing  before  the  referee.  In  re 
Magen  (D.  C,  1910)  179  Fed.  572,  24 
Am,  Bankr.  Rep,  83. 

In  proceedinga  for  contempt  before  a 
court  of  bankruptcy,  the  pleadings  pro 
and  con  may  be  of  a  summary  char- 
acter, but  while  no  pleading  on  the  part 
of  the  respondent  may  be  necessary,  it 
is  often  advantageous  to  set  out  the 
defense  in  a  definite  manner,  with  n 
view  to  bringing  the  issues  clearly  be- 
fore the  appellate  court.  In  re  Good- 
rich (1910)  184  Fed.  5,  106  0,  C.  A. 
207,  25  Am.  Bankr.  Rep.  78T. 

The  statute  does  not  Invent  courts 
of  bankruptcy  with  broader  powera  In 
the  matter  of  punishment  for  contempt 
than  are  possessed  by  other  federal 
courts;  and  the  mode  of  proceeding  in 
such  courts  to  determine  whether  a 
constructive  contempt  has  been  com- 
mitted should  conform  to  the  estab- 
lished practice  in  like  cases  in  other 
courts  of  the  United  States,  as  near  aa 
may  be.  Boyd  v,  GJucklich  (1902)  116 
Fed.  131,  63  C.  C.  A.  451,  8  Am.  Bankr. 
Rep.  393. 

The  classification  of  contempts  and 
contempt  proceedings  into  civil  and 
criminal  contempts  is  applicable  to  pro- 
ceedings in  bankruptcy.  In  re  Kabn 
(C.  C.  A.  191.3)  204  Fed.  581. 

An  order  of  commitment  of  a  bank- 
ruptcy court  Is  not  invalid  because  it 
does  not  run  in  the  name  of  the  United 
States.  Mueller  v.  Nugent  (1902)  184 
U.  S.  1,  22  Sup.  Ct.  269.  46  L.  Ed.  405. 

A  person  eanoot  be  held  in  contempt 
for  disobedience  of  an  order  mnde  by  a 
referee  in  bankruptcy  unless  the  order 
was  based  upon  a  sufficient  finding  of 
the  facts  to  inform  the  party  affected, 
fully  and  completely,  of  the  action 
which  be  is  required  to  take.  Id  re 
Bogowaki  (D.  C.  1908)  166  Fed.  166, 
21  Am.  Bankr.  Rep,  653. 

The  provision  of  this  section,  that 
the  iudge  ahaU  in  k  aiimmary  maoDsr 
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hear  the  evidence  u  to  the  acts  com- 
plained of,  requites  a  heailDg  as  to  the 
facts,  and  b;  necessar;  implication  ex- 
cludeB  anr  interence  that  the  alleged 
contemDor  le  to  be  purged  merely  by  a 
denial  upon  oath.  Id  re  Boyd  (D.  0. 
1915)   228  Fed.  1003. 

Where  a  person  ia  In  contempt  lor 
failure  to  perform  a  duty  imposed  by 
the  bankruptcy  law.  he  should  first  be 
alloned  to  purge  himself  of  the  civil 
contempt  by  performing  tbe  duty,  after 
which  he  may  be  fined  or  imprisoned 
for  the  criminal  contempt,  if  not  ex- 
cused. In  re  Farkas  (D.  C.  1913)  204 
Fed.  343. 

A  pprson  charged  with  contempt  com- 
mitted before  a  referee  will  not  be 
heard  to  allege  in  defease  matters 
nhich  were  set  up  and  contested  in  tbe 
proceedings  before  the  referee,  such 
contentions  being  res  judicata.  In  ra 
Home  Discount  Co.   (D.  C.  1906)   147 

§  9626.  (Act  July  1,  1898,  c.  541,  §  42.)    Records  of  referees. 

Records  of  Referees. — a  The  records  of  all  proceedings  in 
case  before  a  referee  shall  be  kept  as  nearly  as  may  be  in  the 
manner  as  records  are  now  kept  in  equity  cases  in  circuit  coui 
the  United  States. 

b  A  record  of  the  proceedings  in  each  case  shall  be  kept  in  a 
rate  book  or  books,  and  shall,  together  with  the  papers  or 
constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings 
when  the  case  is  concluded  before  the  referee,  be  certified  to  bj 
and,  together  with  such  papers  as  are  on  file  before  him,  be  1 
mitted  to  the  court  of  bankruptcy  and  shall  there  remain  as  a 
of  the  records  of  the  court.     (30  Stat.  5S6,  557.) 

Tbe  circuit  conrts  were  abolished  and  their  jurisdiction  transferred 
district  courts  by  Jud.  Code,  ||  288-291,  ante,  H  1266-1268. 


Fed.  SSS,  17  Am.  Bankr.  Bep 
In  re  Strobel  (D.  C.  1908)  16! 
380,  20  Am.  Bankr.  Bep.  754. 

Intendona]  and  willful  disobe 
of  an  order  clearly  within  the  ju 
tioD  of  the  referee  to  make,  persii 
continued,  cannot  be  justified  as 
been  under  the  advice  of  counst 
re  Home  Discount  Co.  (D.  C.  190 
Fed.  53S,  17  Am.  Bankr.  Bep.  : 

In  a  proceeding  to  punish  a 
rapt  for  failure  or  refusal  to  ot 
order  of  the  referee  requiring  1 
surrender  to  his  trustee  propei 
leged  to  be  in  his  posaeasion  and  I 
Blitute  assets  of  his  estate  in  ban 
cy,  the  order  of  the  referee  is  n< 
elusive  as  to  the  existence  of  tht 
which  would  justify  it,  or  as 
ability  of  the  bankrupt  to  enmpl 
re  Haring  (D.  C.  1912)  193  Fe. 
27  Am.  Bankr.  Rep.  2SS. 
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Original  papers  referred  to 
bankrupt's  deposition  and  ai 
thereto  cannot  be  withdrawn  In 
files  al  the  opdoa  of  the  bunkru 
the  court  may  order  a  withdrav 
good  reason  shown  by  a  party 
ested.  In  re  McNair  (D.  C.  1! 
N.  B.  B.  343,  Fed.  Cas.  No.  8,90 

Exceptions  to  the  referee's  c 
against  the  estate  in  bankruptcy 
expenses  therein  will  not  be  he 
the  court,  when  the  referee's  a 
of  such  expenses  has  been  dni; 
and  returned  to  tbe  court  unde 
with  vouchers,  as  required  by  la 
approved  by  the  court,  and  es[ 
when  distributioQ  of  the  estate  1 
ready  been  made  before  such 
tions  are  presented.  In  re  Tel 
C.  1900)  101  Fed.  419,  4  Am. 
Rep.  235. 

§  9627.  (Act  July  1,  1898,  c.  541,  §  43.)     Referee's  absence  o: 

ability. 

Referee's  Absence   or   Disability. — a  Whenever   the  office 

referee  is  vacant,  or  its  occupant  is  absent  or  disqualified  t< 

the  judge  may  act,  or  may  appoint  another  referee,  or  an 
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Rwwrda  and  aocoants  ef  reter«M.^ 
The  provisions  of  the  bankruptcy  act 
do  not  constitute  tbe  referee  the  keep- 
er of  the  records  nor  authorize  him  to 
certify  records  directly  to  a  circuit 
court  of  appeals.  Cook  Inlet  Coal 
Fields  Co.  V.  Csldwell  (1906)  14T  Fed. 
475,  78  C.  C.  A.  17, 17  Am.  Bankr.  Rep. 
135. 

A  referee  in  bankruptcy  is  not  re- 
quired to  furnish  copies  of  the  papers 
or  proceedings  before  him;  aud  the 
Jurisdiction  of  a  referee  to  proceed  with 
a  bearing  on  a  reference  made  by  the 
court  is  not  sfTected  by  his  refusal  to 
fuinisb  to  a  party,  ou  demand,  s  copy 
of  the  petition  on  which  tbe  bearing  ia 
based  and  of  the  order  of  reference. 
In  re  Lewin  fD.  C.  1900)  103  Fed. 
850.  4  Am.  Baukt.  Rep.  632. 
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(erec  holding  an  appointment  under  the  same  court  may,  by  order 
the  judge,  temporarily  fill  the  vacancy.  (30  Stat.  557.) 
9628.  (Act  July  1,  1898,  c.  541,  §  44.)  Appointment  of  trustees. 
Appointment  of  Trustees, — a  The  creditors  of  a  bankrupt  estate 
all,  at  their  first  meeting  after  the  adjudication  or  after  a  va- 
ncy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has 
en  reopened,  or  after  a  composition  has  been  set  aside  or  a  dis- 
arge  revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee,  ap- 
lint  one  trustee  or  three  trustees  of  such  estate.  If  the  creditors 
1  not  appoint  a  trustee  or  trustees  as  herein  provided,  the  court 
all  do  so.     (30  Stat.  557.) 


Ifotes  flf 

ElaeUon  at  tnulM. 

CoDducI  ot  dacttoB. 

AdjournmeDt   ot   meMlnr 

Cum  vhtr*  no  tn»t«  appolnML 

Rlghu  of  CTedtlor»  u  yoltn. 

Becund  uid  preftrred  crsdlton. 

Uajorltr    rcqalnd    and    ucerUiln- 

RapreieuMUau  br  »ttDt  or  Ktlor- 

n«7. 

Corrupt    pracUcw    ado    Improper 

IdBqcdccs  Id  election. 

ConBrmatlon  or  dlaapproTil  br  court 
AppointmeDt    ol   truitco   br   court   or 


—   NamMr  at  tmtxa  t»  b«  •ppolut' 
•d. 

I.  Eleotlon  of  tru It M.— There  can  be 

truat  estate  for  admiDisttatioD,  and 
Diequentl;  do  aathoritf  to  choose  ft 
jatee,  uuUI  after  aa  adjudication  in 
nkniptcy  has  been  made.  In  te  Back 
ly  Automobile  Co.  (D.  C.  1907)  1B8 
•d.  ST9,  19  Am.  Bankr.  Bep.  835. 
If  tht  creditors  elect  two  traatees, 
ere  ti  a  vacaucr  in  tbe  office  of  third 
uatee,  which  the  creditors  should  fill 

a  Bubsequent  meeting  to  be  called  by 
e  referee,  but  If  they  taU  to  do  so, 
e  referee  himself  may  fill  it.  In  re 
illiam  F.  Fisher  &  Co.  (D.  G.  1905) 
5  Fed.  223,  14  Am.  Bankr.  Bep.  866. 
i.  —  CoRdMt  ol  •leotion.  —  The 
iction  of  a  trustee  by  the  creditors 

a  bankrupt  may  be  by  ballot,  or  viva 
ice,  or  by  calling  the  name  of  each 
editoFi  or  by  colling  upon  the  personi 
presenting  them  to  name  their  choice. 

re  Lake  Superior  Ship  Canal  Co.  (D. 

1872)  7  N.  B.  R.  378,  Fed.  Cas.  No. 
Kr7.     There  is  no  such  thing  known 

tbe  law  aa  an  informal  Tote  or  bal- 
i  in  an  election  ot  this  kind.  In  re 
iarsoD  (D.  C.  1866)  2  N.  B.  R.  477, 
?d.  Caa.  No.  10,878. 
The  meeting  should  be  organized  at 
e  hour  designated  in  the  notice,  and 
lOold  be  kept  open  for  a  proper  length 

time  to  enable  all  the  creators  who 
!*ire  to  participate  to  come  in  and 
■t  their  votes.  In  re  Oilley  (D.  C. 
(T3)  Fed.  Cas.  No.  6,438;  In  re 
Wps  (D.  C.  1868)  1  N.  B.  E.  628, 
Bd.  Css.  No.  11,071. 
A  majority  ot  tbose  creditors  who  are 
'esent  at  the  meeting,  and  hare  had 
ieir  claims  allowed,  must  concur  in 
le  lelecCion  of  a  trustee,  as  well  as  a 
ajcrity  in  value  of  the  claims  of  such 
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creditors.  In  rs  Henachel  (D.  C.  1901) 
109  Fed.  861,  6  Am.  Bankr.  Rep.  306. 

3.  ^—  Adjournmsnt  at  ■••tina.— U' 
no  choice  of  a  trustee  is  made  at  the 
first  aeasion  ot  the  creditors,  the  meet- 
ing ma;  be  adjourned  to  another  day, 
and  the  trustee  then  choaen;  it  con- 
tinues to  be  the  "first  meeting"  not- 
withstanding such  'adjournment.  In  re 
Fhelpa  (D.  C.  1868)  1  N.  B.  R.  525, 
Fed.  Cas.  No.  11,071.  The  creditors 
present  at  a  meeting  do  not  exhaust 
their  right  to  aelect  a  trustee  by  a 
single  ineffectual  vote,  but  they  are  en- 
titled to  a  reasonable  adjournment  of 
such  meeting  in  order  that  an  agree- 
ment may  be  reached.  In  re  Nice  & 
Schreiber  (D.  C.  1003)  123  Fed.  987, 
10  Am.  Bankr.  Rep.  639.  If  objections 
are  raised  to  proxies  altering  to  vote, 
and  the  referee  decides  that  they  are 
disquslified,  he  may  adjourn  the  meet- 
ing, in  order  to  enable  the  creditors  af- 
fected to  appear  in  person  or  by  valid 
proxies,  but  he  is  not  l>ound  to  do  ao, 
and  if  he  directs  the  creditors  present 
to  proceed  forthvrith  to  an  election,  the 
result  will  not  be  set  aside  for  that 
reason  unless  it  is  shown  that  be  abused 
big  discreUon.  In  re  McGill  (1901)  106 
Fed.  57,  45  C.  0.  A.  218,  5  Am,  Bankr. 
Rep.  155.  Where  objections  were  filed 
to  claims,  and  no  person  received  the 
votes  of  an  undisputed  majority  in  num- 
ber and  amount  for  trustee,  referee 
held  authorized  to  postpone  the  elec- 
tion, and,  having  done  so,  the  election 
should  be  treated  as  tentative.  In  re 
Knox  <19IB)  221  Fed.  36,  136  C.  0.  A. 
662. 

It  is  also  sufficient  cause  for  adjonrn- 
ing  the  meeting  that  the  person  chosen 
a  a  trustee  declines  to  act  (although 
creditors  should  try  to  avoid  this 
emergency  by  first  obtaining  the  con- 
sent of  the  trustee  whom  they  expect 
to  elect),  or  that  objections  are  pre- 
sented against  the  person  elected  and 
are  taken  nnder  advisement  by  the 
referee.  In  re  Leweoaohn  <D.  C. 
1899)  98  Fed.  676,  8  Am.  Bankr.  Rep. 
299. 

Where,  at  the  first  meeting,  the  bank- 
rupt proposes  to  offer  terms  of  compo- 
sition to  his  creditors,  the  referee,  in  a 
proper  case,  should  postpone  the  choice 
of  a  trustee,  to  give  opportunity  for  the 
filing  of  the  proposed  composition,  and 


(11449) 


8  9628 


BANKRUPTCT   (|  44) 


(Til 


if  it  it  filed,  he  tbonld  fartber  pojtpoD« 
the  aelectioD  ot  a  trustee  until  the  ea- 
trr  ot  an  ord^r  ref using  to  confirm 
such  agreemenL  In  re  Runx,  1  Nat 
Bankr.  Newa,  406. 

4.  —  Casts  wh»r«  no  trust**  ap- 
pointed.—Under  General  Order  in  Bank- 
ruptcy Na.  15,  where  Che  schedule  ol  a 
voluntar;  baukrupt  ahows  no  other  aa- 
aeta  than  aucb  aa  are  exempt  by  law, 
the  court  may  direct  that  no  trustee 
shall  be  appointed.  Smallej  v.  Lauge- 
nour  (1902)  30  Wash.  307.  70  Pac.  786. 
Even  thougb  aome  available  aaseta  ma; 
be  disclosed,  but  no  subatantial  amount, 
the  appointment  of  a  truatee  ia  not'  in- 
diapenaable,  and  no  person  elected  to 
that  office  can  be  compelled  to  aerve 
without  compenaation,  ao  tbat,  if  cred- 
itors insist  upon  the  appointment  of  a 
truatee.  they  must  advance  the  atatu- 
tory  fees  or  otherwise  arrange  for  his 
remuneration.  In  re  Levy  (D.  C.  1000) 
101  Fed.  247.  But  if  aaaets  afterwards 
come  to  ligbt,  a  trUatee  must  be  ap- 
pointed. This  step  is  essential  to  di- 
vest tbe  bankrupt  of  title  to  his  prop- 
erty, and  so  make  it  available  for  ad- 
miniatraCion  la  iiaukruptcy.  Miller  v. 
Barto  (1910)  247  lU.  104,  93  N.  B.  140. 
But  in  tbe  abaence  of  proof  to  the 
contrary,  it  will  be  presumed  that,  after 
the  institution  of  a  bankruptcy  proceed- 
ing, a  truatee  was  appointed,  thua  di- 
vesting the  bankrupt's  title  to  real  es- 
tate. Stern  v.  Bradner  Smith  &  Co. 
(1007)  223  111.  430.  80  N.  B.  307.  116 
Am.  St.  Bep.  151.  If  the  referee,  after 
ordering  that  no  trustee  should  be  ap- 
pointed, for  tbe  causes  set  forth  in 
the  general  order,  shall  learn  that  prop- 
erty of  the  bankrupt  has  been  found 
which  creditora  can  claim  aa  aaaets  ot 
tbe  estate,  be  should  then  take  meas- 
ures for  the  appointment  of  a  trustee. 
In  re  Smith  (D,  C.  189S)  93  Fed.  791, 
2  Am.  Bankr.  Bep.  190. 

5.  Right*  ot  creditors  aa  voters. 

— The  right  of  a  creditor  to  participate 
in  bankruptcy  proceedings  against  hia 
debtor  does  not  depend  on  hia  being 
named  as  a  creditor  in  the  bankrupt'a 
liat  or  schedule.  In  re  Evening  Stand- 
ard Pub.  Co.  (D.  C.  1908)  164  Fed.  517. 
21  Am.  Bankr.  Hep.  156.  But  proof 
and  allowance  of  hia  claim  Is  necesaary 
to  entitle  bim  to  vote  as  a  creditor  in 
the  election  of  a  trustee,  or  to  chal- 
lenge the  right  of  any  other  voter.  In 
re  Jones  (D.  C.  186S)  2  N.  B.  B.  5fl, 
Fed.  Cas.  No.  7.447;  In  re  HiU  (D.  C. 
If67)  Fed.  Cas.  No.  6,481;  In  re  Bris- 
coe (D.  C.  1869)  2  N.  B.  R.  226,  Fed. 
Cas.  No.  1,886. 

Since  the  right  to  elect  a  trustee  be- 
longs to  tbe  proving  creditors,  the  vot« 
will  not  be  postponed  to  allow  other 
creditora  to  prove  their  claims,  unless 
by  consent  of  those  who  have  already 
proved.  In  re  [«ke  Superior  Ship 
Canal  Co.  (D.  C.  1872)  7  N.  E.  R.  376, 
Fed.  Cas.  No.  7,997.  But  it  is  not 
necessarily  an  abuse  bt  discretion  or 


an  error  of  law  fdr  a  referee  to 
joum  a  cr«di tors'  meeting  held 
tbe  election  of  a  trustee,  in  ordf 
allow  the  filing  end  proof  of  i 
claim  a.  In  re  Bosenfeld-rioldmaa 
(D.  C.  1916)  228  Fed.  921. 

I(  objection  is  made  to  the  r«ce 
of  the  vote  of  any  creditor,  the  i 
tion  will  be  decided  by  the  referee 
certiSed  to  the  judge  tor  review,  i 
sired.  It  ia  the  duty  of  the  refen 
least  to  hear  the  objections  suffic 
ly  to  determine  whether  they  are  J 
in  good  faith,  and  if  so,  and  if  the] 
pear  to  be  well  founded,  the  i 
should  not  be  allowed  for  voting 
poses.  In  re  Malino  (D.  C.  1902) 
Fed.  368,  S  Am.  Bankr.  Sep.  205 
re  Kelly  Dry  Good*  Co.  (D.  C.  1 
102  Fed.  747,  4  Am.  Bankr.  Rep. 
Referee's  deci^oD  aa  to  whether  i 
would  be  disIrsDchised  in  electing 
tee  upon  filing  of  objections,  or  iti 
lidity  summarily  determined,  held 
to  be  set  a^ide,  unless  an  abuse  of 
cretion.  In  re  Bosenfeld-Goldmai 
(D.  C.  1015)  228  Fed.  921.  II 
claim  has  not  yet  been  proved  o 
lowed,  the  referee  may,  on  a  good 
against  it  being  made,  postpone 
question  of  allowance  until  attei 
vote  for  trustee.  In  re  Noble  (1 
1869)  3  N.  B.  R.  96,  Fed.  Cas,  No, 
282;  In  re  Northern  Iron  Co.  (( 
1876)  14  N.  B.  R.  356,  Fed.  Caa 
10,322.  Creditors  whose  proof; 
claims  have  been  thua  postponed 
have  the  proceedings  certified  to 
court,  and  if  the  postponement  is 
to  have  been  erroneous,  the  ele 
may  be  set  aside  and  a.  new  vote  t 
provided  it  appeara  that  the  r 
would  be  changed  by  allowing  vot' 
be  cast  on  such  claims.  In  re  R 
(D.  C.  1900)  99  Fed.  690,  3  Am.  B 
Rep.  733;  In  re  Laiie  Superior 
Canal  Co  (D.  C.  1872)  7  N.  B.  R. 
Fed.  Cas.  No,  7,997.  Where  or 
two  disputed  claims  would  have  be. 
voted  at  election  of  trustee  as  ni 
affect  result,  referee  held  not  c 
upon  to  pass  upon  sucb  claim.  1 
Roscnfeld-Ooldman  Co.  (D.  C.  ] 
228  Fed.  921.  Mere  oral  unveriGe< 
jccdona  to  claims  of  creditors,  not 
ported  bj  any  proof  offered  or  pn 
ed,  are  not  sufficient  to  require  tbe 
eree  t<i  adjourn  the  meeting  until 
objections  can  be  tried  before  pro 
ing  with  the  election.  In  re  Syn 
Paper  &  Pulp  Co.  (D.  C.  1908)  164 
275,  21  Am.  Bankr.  Rep,  174. 

If  aome  of  the  creditors  objei 
the  votea  offered  to  be  cast  by  i 
creditors,  on  the  ground  tbat 
were  procured  by  tbe  influence  ol 
bankrupt  and  in  colluaion  with  hii 
tbat  tbe?  are  controlled  by  bim 
meant  to  be  cast  In  bis  interest, 
referee  has  power  to  bear  and  d 
the  queation  thus  raised,  and  to  ei 
sncb  votes  from  the  election  if  he 
the  facts  to  be  as  stated.    In  t* 
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SiD  <ieoi)  106  Fed.  B7,  46  C.  C.  A. 
218.  5  Am.  Baokr.  Rep.  16G:  In  re  Van 
De  Mark  (D.  G.  1910)  175  Fed.  287.  23 
km.  Banbr.  Rep.  780.  See  lu  r«  No- 
l)le  (D.  C.  1868)  3  N.  B.  R.  96,  Fed. 
Cas.  No.  10,282.  But  it  is  do  reaioa 
For  excluding  h  clalni,  anqaestloDablr 
ralid,  from  the  right  to  vote,  that  it  is 
Ine  to  the  bankrupt's  attoruer  or  hia 
:?Ierk,  and  therefore  may  be  voted  in 
tiiB  interest  In  re  Ployd  (D.  C,  IftlO) 
163  Fed.  7S1,  25  Am.  Bankr.  Rep.  194. 
Where,  by  want  of  proper  advice,  credi- 
tors have  named  as  tbcir  agent  and 
Bttorne;  a  pereoD  who  haa  acted  for 
the  bankrapt,  and  whom  mere  judicial 
policy  discou  rages  from  actins  for 
them,  they  ahould  not  lor  that  rpaaoD 
b«  denied  a  voice  in  the  selection  of 
the  truHtee.  In  re  Kaufman  (D.  G. 
1910)  179  Fed.  552,  24  Am.  Bankr. 
Rep.  117. 

Where  majority  creditors  of  a  bank- 
rapt  were  represented  by  attorceya,  wlio 
bad  previous^  represented  the  bank- 
rupt, and  who  had  solicited  the  claims, 
and  for  this  reason  were  not  allowed  to 
vote  in  the  election  of  a  trustee,  the  ref- 
eree should  have  (ranted  a  continuance, 
in  order  that  they  might  secure  other 
proper  representation  and  participate 
and  proceed  to  the  election  of  a  trustee 
by  the  majority,  and  it  was  error  for 
him  to  refuse.  In  re  E.  A.  Walker  & 
Co.  (D.  C.  1913)  204  Fed.  132,  29  Am. 
Bankr.  Rep.  490. 

A  creditor  of  a  bankrupt  who  is  al- 
so a  debtor  to  the  bankrupt's  estate  ia 
not  entitled  to  vote  in  the  election  of 
a  trustee  where  he  has  not  made  his 
indebtedness  good.  Id  re  Dnryea  Pow- 
er Co.  (D.  C.  1908)  IBS  Fed.  783,  20 
Am,  Bankr.  Rep.  219,  But  an  unliqui- 
dated claim  for  damages  which  the 
bankrupt  purposes  to  set  off  against 
the  claim  of  a  creditor  must  be  wholly 
disregarded  in  the  proceedings  for  the 
choice  of  a  trustee.  That  is,  the  cred- 
itor is  entitled  to  vote,  and  for  the 
full  amount  of  his  claim,  as  it  is  not 
competent  at  this  stage  of  the  pro- 
ceedinga  to  consider  the  question  of 
set-off.  In  re  Ome  (D.  G.  1S67)  1 
N.  B.  R.  57,  Fed.  Cas.  No.  lOJiSl. 

Where  the  creditor  is  a  firm,  either 
of  the  partners  may  vote  the  full 
Bmonut  of  the  claim:  but  if  the  debt 
Is  owned  by  joint  creditors  who  are  not 
partners,  or  by  joint  trustees,  neither 
can  vote  or  act  without  the  authority 
or  consent  of  the  other.  In  re  Purvis 
(D.  C.  1867)  1  N.  B.  R.  163,  Fed.  Gas. 
No.  11,478. 

Xhe  m'anaging  officers  of  a  bankrupt 
corporation,  when  bona  fide  creditors 
ot  the  company,  have  the  same  right  to 
vote  for  the  trustee  as  any  other  claim- 
aot.  In  re  Northern  Iron  Co.  (O.  G. 
1876)  14  N.  B.  R.  350,  Fed.  Cas.  No. 
10,322. 

Claims  which  have  been  proved  and 
then  sold  and  assigned,  before  the  elec- 
tion of  a  trustee,  must  be  voted  upon  In 
such  election  bj  the  actual  owner  at 


the  time  and  not  by  the  original  credi- 
tor. In  re  Frank  (D.  0.  1871)  Fed. 
Cas.  No.  5.060. 

A  creditor  may  change  his  vote  as 
often  as  he  sees  fit  until  he  has  signed 
the  certificate  of  choice  of  trustee,  bnt 
not  after  that  has  been  done  and  the 
meeting  has  adjourned,  at  least  where 
such  a  change  would  cause  a  failure  to 
elect,  but  if  a  mistake  has  been  made, 
be  may  present  his  objection  to  the 
judge.  In  re  Pfromm  (D.  C.  1873)  8 
N.  B.  R.  357,  Fed.  Cas.  No,  11,061; 
In  re  Seheiffer  <D.  C.  1869)  2  N.  R 
R.  691.  Fed.  Gas.  No.  12,445. 

B. Seoured  and  pratsrred  oradl- 

tori^-In  the  election  of  a  trustee  in 
bankruptcy,  a  secured  creditor  may  sur- 
render bis  security  and  vote  as  on  an 
unsecured  claim,  but  failing  this,  be  will 
not  be  entitled  to  vote  unless  his  claim 
exceeds  the  value  of  the  security  which 
he  holds,  and  then  only  for  such  excess 
as  shall  be  allowed  by  the  court.  In  re 
Eagles  (D.  C.  1900)  98  Fed.  695,  3  Am. 
Bankr.  Rep.  733. 

Where  a  referee  In  bankruptcy  ascer- 
tained that  the  security  held  by  a  cred- 
itor would  be  insufficient  to  eatisfy  his 
claim,  and  no  exception  was  taken  to 
tbe  method  of  liquidation,  whi:!h  was 
not  favorable  to  the  creditor,  the  ref- 
eree did  not  err  in  permitting  him  to 
vote  in  the  selection  of  a  trustee,  for 
the  amount  of  the  deScit,  without  sur- 
rendering the  collateral.  In  re  Milne, 
TumbuU  &  Co.  (D,  C.  1908)  159  Fed. 
280,  20  Am.  Bankr.  Rep.  248. 

A  creditor  holding  a  mortgage  as  se- 
curity, who,  in  bis  proof  of  the  debt, 
states  upon  information  and  belief  that 
the  mortgage  is  north  less  than  tbe 
amount  of  the  debt,  is  not  entitled  to 
vote  on  the  difference  between  its  value 
as  stated  by  him  and  the  amount  of  his 
debt.  In  re  Hanna  (D.  C.  1871)  7  N. 
B.  B.  502,  Fed.  Cas.  No.  8,027. 

Where  the  foundation  of  a  claim 
against  a  bankrupt  is  a  judgment  by 
confession  based  on  notes  of  the  bank- 
rupt, tbe  fact  that  the  validity  of  some 
of  tbe  notes  is  contested  by  other 
creditors  is  not  ground  for  refusing  the 
creditor  the  right  to  vote  for  trustee 
st  least  to  the  extent  of  the  part  of 
his  Judgment  which  is  undisputed.  In 
le  Wenatchee- Stratford  Orchard  Co. 
(D.  C.  1913)  205  Fed.  964. 

Where  the  security  held  by  tbe  cred- 
itor covers  the  entire  debt,  though  it 
may  be  insufficient  in  amount,  he  can- 
not vote  at  a  creditors'  meeting  unless 
his  security  has  been  valued  in  the  man- 
ner prescribed  by  tbe  act  and  tbe  ex- 
cess thus  ascertain ed.  But  where  a 
specific  portion  or  amount  of  the  debt 
1r  secured,  so  that  the  debt  secured  can 
he  separated  from  the  entire  debt,  at 
once  and  with  certainty,  the  creditor 
may  vote  and  act,  as  to  the  residue,  ea 
■  general  creditor.  In  re  Parkes  (D.  C. 
1874)  10  N.  B.  R.  82,  Fed.  Cas.  No. 
10,764. 

A  preferred  creditor  cannot  partid- 
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pate  in  the  choice  of  a  trustee  unless 
he  has  surrendered  his  preference,  but 
he  may  do  this  at  the  first  meeting  and 
then  vote  for  the  trustee,  when  the  pref- 
erence is  of  such  a  nature  as  to  be  ef- 
fectually destroyed  by  such  surrender. 
In  re  Saunders  (D.  0.  1875)  Fed.  Gas. 
No.  12,371. 

7.  —  Majority  requlrsd  and  asoer- 
tainment  thereof^-If  only  a  single  cred- 
itor appears  at  the  first  meeting  and 
proves  his  debt,  he  is  entitled  to  name 
the  trustee.  Anonymous  (D.  G.)  1  N. 
B.  R.  216,  Fed.  Gas.  No.  458;  In  re 
Haynes  (D.  0.  1867)  2  N.  B.  R.  227, 
Fed.  Gas.  No.  6,269.  And  where,  in  the 
course  of  the  proceedings,  one  creditor 
has  become  the  sole  creditor,  he  may 
apply  for  the  appointment  of  a  new 
trustee  in  place  of  the  one  acting,  and 
such  person  will  be  appointed  as  he  and 
the  bankrupt  may  agree  upon,  or,  if 
they  do  not  agree,  the  matter  may  be 
referred  to  the  referee.  In  re  Sacchi 
(G.  G.  1872)  6  N.  B.  R.  497,  Fed.  Gas. 
No.  12,200. 

Where  several  creditors  take  part  in 
the'  election,  the  majority  required  by 
the  statute  for  the  election  of  a  trus- 
tee is  not  merely  a  majority  of  the 
votes  cast,  but  a  majority  of  all  the 
creditors  who  are  present  and  have  had 
their  claims  allowed.  In  re  Purvis  (D. 
G.  1867)  1  N.  B.  R.  163.  Fed.  Gas.  No. 
11,476;  In  re  Scheiffer  (D.  G.  1869) 
2  N.  B.  R.  591,  Fed.  Gas.  No.  12,445. 
See  In  re  Portsmouth  Savings  Fund 
Soc.  (D.  G.  1874)  Fed.  Gas.  No.  11,297. 

Greditors  are  not  to  be  counted  as 
present  merely  because  their  claims 
have  been  allowed,  but  they  must  at- 
tend in  person  or  by  duly  authorized 
agent  or  attorney,  and  those  creditors 
who  do  so  attend  constitute  the  meet- 
ing. In  re  Kaufman  (D.  G.  1910) 
179  Fed.  552,  24  Am.  Bankr.  Rep.  117; 
In  re  MackeUar  (D.  G.  1902)  116  Fed. 
547,  8  Am.  Bankr.  Rep.  669;  In  re 
Henschel  (1902)  113  Fed.  443,  51  G.  G. 
A.  277,  7  Am.  Bankr.  Rep.  662.  And 
even  though  the  creditor  may  be  pres- 
ent by  a  proxy,  still  if  the  latter's  pow- 
er of  attorney  is  invalid  because  given 
under  the  influence  or  control  of  the 
bankrupt  for  the  purpose  of  being  voted 
for  a  trustee  of  his  choice,  the  creditor 
will  not  be  counted  as  present  and  nec- 
essary for  a  choice.  In  re  McGill  (1901) 
106  Fed.  57,  45  O.  G.  A.  218,  5  Am. 
Bankr.  Rep.  155. 

Where  a  firm  is  the  creditor,  and  the 
vote  of  the  firm  for  the  trustee  is  cast 
by  one  member  thereof,  in  computing 
the  number  of  votes  such  vote  can  be 
counted  only  as  one;  it  would  be  in- 
.  correct  to  count  each  member  of  the 
creditor  firm  as  a  separate  creditor  who 
has  voted.  In  re  Purvis  (D.  G.  1867)  1 
N.  B.  R.  163,  Fed.  Gas.  No.  11,476. 

Where  creditors,  before  the  institu- 
tion of  the  bankruptcy  proceedings,  as- 
signed their  claims  to  a  committee  in 
trust  for  the  purpose  of  purchasing  the 
bankrupt* 8  assets  from  the  trustee  and 

(11452) 


selling  them  for  the  benefit  of  such  as- 
signors as  distinguished  from  the  bank- 
rupt's general  creditors,  the  committee 
is  entitled  to  only  a  single  vote  in  the 
selection  of  a  trustee,  and  not  to  a  vote 
for  each  of  the  claims  so  assigned.  In 
re  E.  T.  Kenney  Go.  (D.  G.  1905)  136 
Fed.  451,  14  Am.  Bankr.  Rep.  6U. 

8.  ^—  Representation  by  agent  er 
attorney.F-The  vote  of  a  creditor  may 
be  cast  by  an  attorney  in  fact,  on  pro- 
ducing a  written  authority  from  the 
creditor  for  that  purpose,  which  author- 
ity will  be  filed  by  the  referee  as  a  part 
of  his  record  in  the  case.  In  re  Eiagles 
(D.  G.  1900)  99  Fed.  695,  3  Am.  Bankr. 
Rep.  733.  The  power  of  attorney  must 
be  actually  produced  and  exhibited. 
One  claiming  that  such  a  paper  was  ex- 
ecuted to  him,  but  that  it  has  been  lost 
or  mislaid,  is  properly  ezduded  from 
participating  in  the  election.  In  re  Blue 
Ridge  Packing  Co.  (D.  O.  1903)  125 
Fed.  619,  11  Am.  Bankr.  Rep.  36.  And 
one  in  this  situation,  or  whose  proxy 
has  been  ruled  invalid,  has  no  interest 
or  standing  which  gives  him  a  right  to 
object  to  the  action  of  the  referee  on 
behalf  of  his  alleged  principal.  Falter 
T.  Reinhard  (D.  G.  1900)  104  Fed.  292, 
4  Am.  Bankr.  Rep.  782.  The  letter  of 
attorney  must  be  acknowledged  before 
a  compet^t  ofiicer,  and  it  has  been 
held  that  an  acknowledgment  before  a 
foreign  consul  inay  be  sufficient  In  re 
Sugenheimer  (D.  G.  1899)  91  Fed.  744, 
1  Am.  Bankr.  Rep.  425. 

An  attorney  at  law,  representing  a 
creditor,  cannot  cast  his  dienfs  vote 
in  the  election  of  a  trustee  merely  in 
virtue  of  his  retainer,  but  must  be  duly 
constituted  attorney  in  fact  In  re  La- 
Eoris  (D.  0.  1903)  120  Fed.  716,  10 
Am.  Bankr.  Rep.  31;  In  re  Scully  (D. 
G.  1901)  108  Fed.  372,  5  Am.  Bankr. 
Rep.  716;  In  re  Blankfein  (D.  G.  1899) 
97  Fed.  191,  3  Am.  Bankr.  Rep.  165; 
In  re  Purvis  (D.  G.  1867)  1  N.  B.  R. 
163,  Fed.  Gas.  No.  11,476;  In  re  Christ- 
ley  (D.  G.  1874)  Fed.  Gas.  No.  2,702. 

If  a  power  of  attorney  is  given  to  a 
firm,  and  not  to  either  member  of  it, 
one  alone  is  not  authorized  to  vote  upon 
it  in  the  election  of  a  trustee.  In  .re 
Frank  (D.  G.  1871)  Fed.  Gas.  No.  5,- 
050.  But  one  member  of  a  partnership, 
on  behalf  of  the  firm,  may  execute  a 
power  of  attorney  to  a  third  person,  au- 
thorizing him  to  cast  the  vote  of  the 
firm  in  such  election.  In  re  Barrett 
(D.  G.  1869)  Fed.  Gas.  No.  1,043.  In 
this  special  case,  the  rule  requires  the 
letter  of  attorney  to  show  that  the  per- 
son executing  it  is  a  member  of  the 
firm.  But  if  a  statement  to  that  effect 
is  contained  in  the  proof  of  debt  ac- 
companying the  letter,  though  absent 
from  the  letter  itself,  it  is  sufiicient  to 
entitle  the  attorney  to  represent  the 
creditor.  In  re  Blue  Ridge  Packing 
Go.  (D.  O.  1903)  125  Fed.  619,  11  Am. 
Bankr.  Rep.  36. 

Attorney,  representing  conflicting  in- 
terests of  trustee  in  bankruptcy  and 
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raicnee  for  creditors,  held,  upon  re- 
lOTtU  of  the  trDBtee,  DOt  to  be  perinit- 
;d  to  repreBent  creditors  in  the  elec- 
OD  of  a  new  traatee.  In  re  Foreitier 
D.  C.  1915)  222  Fed.  637. 

B-  Corru|it  iirtotlan  m4  laprait. 

r  lalliiaiiM)  In  ■iMtioiiH-^rhe  referea 
lloold  not  in  any  nay  attempt  to  in- 
uence  the  creditors  in  their  choice  at 

trustee.  If  he  endeaTora  to  Becur* 
le  election  of  a  particular  penon,  br 
rging  and  aalidting  creditora  to  Tote 
It  him,  it  may  be  auffident  cauaa  for 
ihiuK  the  caae  out  of  bia  hands  and 
ending  it  to  another  referee.  In  re 
mith  (D.  0.  1868)  Fed.  Caa.  No.  12,- 
71. 

Where  it  appeara  that  the  choice  of 
tie  truatea  baa  been  inflneneed  by  the 
ankrupt  himself,  by  bribery,  aoliciCing 
otes,  electioneering,  packing  the  meet- 
ig  with  his  own  frienda,  or  an;  other 
arm  of  active  Interference  with  the 
tee  choice  of  the  creditors,  the  coart 
rill  not  heaitate  to  disapprove  or  va- 
•te  the  election.  In  re  Ployd  (D.  C, 
910)  1S3  Fed.  791,  25  Am.  Bankr. 
tep.  194;  In  re  L.  W.  Day  &  Co. 
1910)  178  Fed.  640,  101  C.  C.  A.  461, 
4  Am.  Bankr.  Bep.  252;  Faiter  v. 
teinbard  (D.  C.  190Gt  104  Fed.  292, 

Am.  Bankr.  Rep.  782;  In  re  Lloyd 
D.  C.  1906)  148  Fed.  92,  17  Am. 
tankr.  Rep.  96;  In  re  Hanaon  (D.  C. 
904)  166  Fed.  717,  19  Am.  Bankr. 
tep.  235;  In  re  Houghton  (D.  C.  1873) 
red.  Caa.  No.  6,729;  In  re  Blisa  (D. 
3.  1867)  1  N.  B.  H.  78,  Fed.  Caa.  No. 
.543;  In  re  Wetmore  (D.  0.  1877) 
6  N.  B.  R.  614,  Fed.  Cas.  No.  17.466; 
n  re  Pfromm  {D.  C.  1873)  8  N.  B.  R. 
57,  Fed.  Cas.  No.  11,061.  In  one  case 
he  coart  refuaed  to  conurm  the  elec- 
ion  of  a  trustee  wbo  waa  tbe  bank- 
upt's  bookkeeper,  when  it  appeared 
hat  a  large  number  of  tbe  creditors 
ould  not  be  present  at  tbe  meeting, 
bough  the  election  waa  almost  nnani- 
boas.  In  re  Wetmore  <D.  C.  1877) 
.6  N.  B.  R.  514,  Fed.  Cag.  No.  17,- 
M,  Where  the  trustee  chosen  is  a 
■erfecOy  competent  and  truatwortby 
■arson,  and  is  elected  by  a  large  ma- 
ority  of  creditors  apparently  ezerda- 
ug  their  independent  Judgment  in  his 
lelectlon,  and  It  does  not  appear  that 
ds  admlni  strati  on  would  be  In  any  way 
letrimentai  to  tbe  estate,  it  is  no  saf- 
ident  reason  for  aettiog  him  aaide  that 
:he  bankrupt  urged  his  creditors  to 
ote  foe  him,  giving  reasons  for  bla  be- 
ief  that  he  would  be  the  best  person  to 
lave  charge  of  the  estate.  In  re  East- 
ack  (D.  C.  1906)  145  Fad.  68,  16  Am. 
iankr.  Rep.  529;  In  re  Ketterer  Mfg. 
Iki.  (D.  C.  1907)  155  Fed.  987,  19  Am, 
3ankr.  Rep.  226.  And  see  In  re  Mor- 
:on  (D.  C.  1902)  118  Fed.  908,  9  Am. 
Bankr.  Rep.  608. 

The  bankrupt's  attorney  abonld  not 
ittempt  to  control  or  Influence  the 
dection  in  the  intereat  of  his  client, 
tnd  if  he  does  so,  it  wJU  tie  ground  for 
tefusiDf  to  conBrm  the  truatea  elioaaii. 


Id  re  Blue  Rldga  Packing  Go.  (D.  a 
1903)  126  Fed.  619.  11  Am.  Bankr. 
Rep.  36;  In  re  Lamont,  2  Nat.  Bankr. 
News,  291;  In  re  Wink  (D.  0.  1913) 
206  Fed.  848,  30  Am.  Bankr.  Rep.  28a 
Where  an  attorney's  retainer  for  a 
bankrupt  was  hmited  to  the  Bllng  of 
the  bankrupt's  petition,  for  which  he 
received  no  fee,  he  is  not  disqualified 
to  accept  claims  from  creditors  sent  to 
him  thereafter  without  his  solicitation 
or  the  procurement  of  the  bankrupt, 
and  to  vote  such  claims  in  the  election 
of  a  trustee.  In  re  Cooper  (D.  C 
1906)  136  Fed.  196,  14  Am.  Bankr. 
Rep.  320. 

It  ia  not  In  accordance  with  good  pol- 
icy or  the  spirit  of  tbe  law  that  an ' 
election  of  this  kind  should  be  deter- 
mined by  the  desire  of  a  particular 
person  to  be  chosen  as  tbe  trustee,  and 
even  if  no  corrupt  practices  are  charg- 
ed, nor  any  secret  or  improper  influ- 
ences brought  to  bear  on  the  creditors, 
the  mere  fact  that  the  trustee  secured 
bis  election  by  the  aolicitation  of  votea 
will  be  suffident  reason  why  the  Judge 
should  refuse  to  confirm  II.  In  re 
Fisher  (D.  C.  1911)  193  Fed.  104,  26 
Am.  Baokr.  Rep.  793;  In  re  Mallory 
(D.  C.  1870)  4  N.  B.  R.  153,  Fed.  Caa. 
No.  8,990;  In  re  Doe  (D.  C.  1868)  2 
N.  B.  R.  308,  Fed.  Cas.  No.  3,957;  In 
re  Haas  (D.  C.  1876)  8  N.  B.  R.  189, 
Fed.  Cas.  No.  5384.  See  In  re  Brown, 
2  Nat.  Bankr.  News,  690.  Espedally 
where  the  same  person  appears  as 
trustee  in  numerous  bankruptcies,  and 
makes  it  his  busineas  to  seek  out  cred- 
itors and  secure  their  votes,  though  he 
does  not  wield  any  sinister  influence  and 
seeks  only  tbe  legitimate  profile  of  the 
office.  In  re  Doe  (D.  C.  1868)  2  M; 
B.  R.  308,  Fed.  Cas.  No.  3.957;  In 
re  Mallory  (D.  C.  1870)  4  N.  B.  B. 
163,  Fed.  Cas.  No.  8,990.  It  is  not 
proper  to  disapprove  an  election  made 
by  tbe  creditors  on  a  mere  suspidon 
that  the  appointment  of  the  trustee  waa 
procured  by  improper  consideradoua, 
based  on  the  frequency  with  which  the 
aame  peraon  has  been  selected  as  trus- 
tee in  bankruptcy  under  the  influence 
of  the  same  attorneys  who  have  pro- 
cured his  appointment  in  tbe  present 
case.  In  re  Krenger  (D.  C.  1911)  196 
Fed.  706,  27  Am.  Bankr.  Rep.  440. 

Where,  in  bankruptcy  proceedings 
against  a  corporation,  the  attorney  for 
petitioning  creditors  claimed  that  the 
preaident  and  certain  other  officers  of 
the  corporation  were  largely  Indebted 
to  it  for  unpaid  stock  aubscriptions,  and 
that  the  president  desired  tbe  election 
of  a  trust  company  aa  trustee  which 
was  Identifled  with  certain  other  inter- 
ests repreaented  by  him,  it  was  not  Im- 
proper for  such  attorney  to  obtain 
proiieB  for  nae  in  tbe  election  of  a  - 
different  trustee,  by  means  of  letters 
stating  hia  claim  as  to  the  officers' 
liability,  and  that  it  would  he  for  tb(> 
Intereat  of  the  unsecured  creditors  to 
■elect  A  trustee  aot  identified  irith  tha 
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preaideut'B  interest,  which  letters  con- 
tained DO  materiallr  faise  Htatements 
of  fart.  Id  re  Duryea  Power  Co.  (D. 
C.  1908)  159  Fed.  783,  20  Am.  Bankr. 
Bep.  219. 

A  person  appointed  trustee  in  bank- 
mpCcy  waa  a  atockbolder  in  and  em- 
ploye of  a  corporation  which  was  a 
large  creditor  of  the  bankrupt.  This 
creditor  openly  solicited  other  cred- 
itora  to  send  their  claima  to  it  to  be 
used  in  appointing  the  trustee,  offering 
to  handle  the  claims  free  of  charge,  and 
voted  all  such  claims  in  favor  of  the 
person  appointed.  The  creditor  also 
held  secarity  for  a  part  of  its  debt 
against  the  bankrupt's  estate,  and  it 
waa  claimed  that  it  would  become  the 
duty  of  the  trustee  to  institute  pro- 
coediDga  to  set  aside  alleged  unlawful 
preferences  to  such  creditor.  Held,  that 
the  person  appointed  was  disqualified, 
and  that  bis  appointment  should  be  set 
csidc.  In  re  Anaon  Mercantile  Co.  (D. 
C.  1911)  185  Fed.  993,  25  Am.  Bankr, 
Bep.  420. 

10.  CanftrMatlon  ar  disapproval  by 
caurt.^Under  this  section  and  General 
Order  in  Bankruptcy  No.  13,  the  dis- 
trict judge  and  the  referee  have  dis- 
cretion to  disapprove,  for  substantial 
reasons,  the  trustee  selected  by  the  cred- 
itors. In  re  Merritt  Const.  Co.  (1914) 
219  Fed.  655,  135  C.  C.  A.  323.  One 
elected  a  trustee  in  bankruptcy  does  not 
become  a  trustee  in  fact,  or  have  any 
power  to  act  as  such,  until  bis  selec- 
tion is  approved  by  the  court.  In  re 
Ketlar  (1912)  192  Fed.  830.  113  C.  C. 
A.  154;  In  re  Scbeiffer  (D.  C.  1869) 
2  N.  B.  B.  691,  Fed.  Gas.  No.  12.445. 
The  decision  ot  the  referee  approving 
the  choice  of  creditors  in  the  election 
of  a  trustee  is  subject  to  review  by  the 
judge.  In  re  Hanson  (D.  C.  1904)  156 
Fed.  717,  19  Am.  Bankr.  Hep.  235. 
The  proper  method  of  reviewing  the 
proceedings  in  the  election  of  a  trus- 
tee is  by  a  petition  (or  review  of  the 
order  of  the  referee  approving  the  ap- 
pointment made  bf  the  creditors.  In 
re  Arti-Slain  Co.  (D.  C.  1914)  216 
Fed.  942.  If  the  referee  is  satisfied 
that  any  reason  exists  why  a  trustee 
selected  by  tb^  creditors  should  not  be 
approved  by  the  court,  it  is  his  duty  to 
state  such  reasons  fully  in  submitting 
to  the  judge  the  queslion  of  approval. 
In  re  Bliss  (D.  C.  1867)  Fed.  Caa.  No. 
1.543.  The  referee's  decisions  respect- 
ing conduct  of  election  of  trnstees  are 
not  to  be  set  aside,  except  for  an  un- 
just and  injurious  abuse  of  discretion, 
or  a  clear  mistake  of  law.  In  re  Grat 
(D.  C.  191S)   228  Fed.  925. 

'The  person  who  is  chosen  by  the  req- 
uisite majority  of  creditors  is  entitled 
to  be  confirmed  in  the  office  of  trus- 
tee, unless  It  is  satisfactorily  shown 
that  he  is  disqualified  under  the  stat- 
ute, or  Is  an  Incompetent  person,  or 
that  the  election  was  determined  by 
Improper  or  corrupt  influences.  In  re 
Margoliea  (D.  a  1811)  181  Fed  368, 


27  Am.  Bankr.  Bep.  398;  In  re 
lack  (D.  C.  1906)  145  Fed.  68.  II 
Bankr.  Rep.  529;  In  re  Blue 
Packing  Co.  (D.  C.  1903)  125 
619.  11  Am.  Bankr.  Bep.  36: 
Fuukenstein  (D.  C.  1870)  Fed. 
No.  5,157;  In  re  Clairtaont  (1 
1868)  Fed.  Cas.  No.  2,781;  I 
Grant  (D.  C.  1868)  2  N.  B.  E. 
Fed.  Cas.  No.  5.692;  In  re  We 
(D.  C.  1877)  16  N.  B.  R.  514.  Fed 
No.  17,466. 

Where  the  referee  and  jtidge  c 
in  disapproving  the  selection  of  a 
lee,  made  by  tbe  creditors,  their  i 
will  be  sustained,  unless  an  abu 
discretion  is  shown.  M.  C.  Kise 
V,  Georgia  Cotton  Oil  Co.  (1913 
Fed.  648,  125  C.  C  A.  650. 

Tbe  bankrupt  himself  has  a  sta 
in  court  to  object  to  the  confirn 
of  tbe  person  selected  by  the 
itors  as  trustee.  In  re  McOlyni 
C.  1872)  Fed.  Caa.  No.  8,804. 
bankrupt  may  move  to  set  asid 
election  of  a  trustee  on  the  g 
that  tbe  persons  wboae  votes  el 
him  were  not  creditors  of  the  banl 
In  re  Stokes  (D.  C.  1868)  1  N. 
4Sa.  Fed.  Cas.  No.  13,475. 

Tbe  court  will  not  take  the  at 
disapproving  the  choice  of  the  crec 
when  tbe  objections  presented  fi 
conside ration  would  not  have  aS 
the  result  if  recognised  at  the  tiroi 
re  Jackson  (D.  C.  18T6)  Fed.  Cai 
7,123:  InrePfromm  (D.  C.  1873) 

B.  B.  357,  Fed.  Cas.  No.  11,061. 
not  en  abuse  of  discretion  to  ref 
request  of  objecting  creditors  to 
evidence  of  the  unfitness  of  the  ti 
selected  by  the  creditors  where 
presented  no  objections  not  rais 
tbe  creditors'  meeting.  In  re  M 
Const.   Co.    (1914)   219   Fed.  565 

C.  C.  A  323. 

When  the  judge  refuses  to  ap 
the  appointment  of  the  trustee  se 
by  the  creditors,  he  may  order  « 
election  to  be  held.  In  re  Scheilfe 
C.  1869)  2  N.  B.  R.  591,  Fed.  Cai 
12,445. 

The  action  of  a  referee  In  appo 
a  trustee  In  bankruptcy  ia  subje 
review  by  the  district  court,  but 
not  be  disturbed  unleia  a  plain  ai 
jurioua  error  of  law  or  abuse  ol 
cretion  is  shown.  In  re  Boaei 
Goldman  Co.  (D.  C.  1915)  228 
021.  But  the  appointment  of  a  ti 
in  bankruptcy  by  a  court  having 
diction,  though  It  may  be  erroneo 
not  void,  and  therefore  cannot  fa 
sailed  collaterally.  Raymond  v.  & 
son  (1882)  59  Iowa,  371.  13  N.  W 

II.  Appoiatment  of  trustae  by 
or  rafaras.— This  section  makes  tt 
pointment  of  a  trustee  in  banfcr 
by  a  referee  proper.  Referees  tal 
same  powers  in  certain  matters  ai 
prescribed  for  judges,  and  may  a[ 
where  creditors  do  not.  C 
.  S.  (1813)  48  Ct  CL  38£ 
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«  Knox  <101E>  221  Fed.  36,  136  a 
:.  A.  662. 

If  DO  rreditore  appear  and  proTe 
heir  claims  at  tbe  time  and  place  ap- 
tointed  for  the  first  meeting,  a  trastee 
DUBt  niually  be  appointed  by  tbe  conrt 
n  re  CogaweU  (D.  0.  1867)  Fed.  Cas. 
io.  2,959.  Whether  a  truatee  should 
>e  appointed  for  a  bankrapt's  estate  is 
or  determination  after  an  adjudication 
laa  been  entered.  Vnlcan  Sheet  Metal 
Zo.  V,  North  Platte  Vallej  Irr.  Go.  (C. 
:.  A.  1915)  220  Fed.  106. 

If  creditorg  foil  to  agree  upon  » 
Tustee,  no  person  receiTing  the  atatg- 
OTy  majorit;  of  votes,  and  no  adjourn- 
nent  tor  tbe  purpose  of  a  second  elec- 
ion  is  asked  or  granted,  or  if,  at  an 
idjoumed  meeting  of  creditors,  no 
election  results,  and  it  appears  impoa- 
lible  to  secnre  a  majority  vote  for  an; 
me  person,  wbile  there  ia  immediate 
leed  of  a  trastee  to  take  charge  of  the 
latate,  It  Is  proper  for  the  referee  to 
ippoint  a  tmatee  of  bis  own  selection, 
lOt  necessarily  one  of  the  candidates  al' 
■eady  voted  for,  though  he  may  bo 
iroperly  influenced  by  the  wishes  of 
in;  considerable  body  of  the  creditors. 
:□  re  Goldstein  (D.  C.  1912)  199  Fed. 
ten,  29  Am.  Bankr.  Bep.  301;  In  re 
>hen  (D.  C.  1904)  131  Fed.  391,  11 
Im.  Bankr.  Rep.  439;  In  re  Macbln 
:D.  C.  1904)  128  Fed.  315,  11  Am. 
Sankr.  Rep.  446;  In  re  Brooke  (D.  C. 
L900)  100  Fed.  432,  4  Am.  Bankr.  Rep. 
iO;  In  re  Kuffler  <D.  C.  1899)  97  Fed. 
187.  3  Am.  Bankr.  Bep.  162:  In  re 
EtiehardH  (D.  C.  1900)  1(B  Fed.  849, 
t  Am.  Bankr.  Rep.  631;  In  re  Jackson 
(D.  C.  1876)  14  N.  B.  B.  449.  Fed. 
I^as.  No.  7,123;  in  re  Portsmoath  Sav- 
ngs  Fund  Soc.  (D.  C.  1874)  Fed.  Csa. 
S'o.  11,297.  The  appellate  court  will 
lot  set  aside  the  appointment  of  a  trus- 
;ee  by  the  district  judge  where  the  only 
>rror  claimed  Is  in  holding  that  no  elec- 
don  had  been  made  by  the  creditors, 
Jiere  being  no  allegation  against  the 
itnesB  of  tbe  person  appointed.  Woods 
r.  Buckewell  (C.  O,  1872)  7  N.  B.  R. 
105.  Fed.  CsB.  No.  17,901.  Where  ma- 
iority  in  amount  of  claims  was  dia- 
luted,  cansing  considerable  delay,  a  ref- 
eree, in  view  of  the  necessity  for  a 
rmstee,  held  empowered  to  appoint  a 
llslnterested  person,  nnder  Bankruptcy 
let,  II  2(17),  and  44.  In  re  Knox 
I191B)  221  Fed.  86, 136  C.  C.  A.  S62. 

S  9629.  (Act  July  1,  1898,  c.  541,  §  45.)  Qualifications  of  trustees. 
Qualifications  of  Trustees. — a  Trustees  may  be  (1)  individuals 
who  are  respectively  competent  to  perform  the  duties  of  that  office, 
md  reside  or  have  an  office  in  the  judicial  district  within  which 
they  are  appointed,  or  {2)  corporations  authorized  by  their  charters 
ar  by  law  to  act  in  such  capacity  and  having  an  office  in  the  judicial 
district  within  which  they  arc  appointed.     (30  Stat.  557.) 

Not«*  •<  De«laloBa 

BaalMoatlant  of  truitees^-A  person  alien.  If  be  Is  competent  to  perform  the 
LB  not  disqualified  from  acting  as  a  duties  of  tbe  office  and  resides  or  has 
trustee  in  bankniptc;  becaaae  lie  is  an      an   office   in   the   district,    and   is   duly 


If  the  requisite  majority  of  creditors 

concur  in  the  election  of  a  trustee,  tbe 
referee  has  no  authority  to  disregard 
their  action  and  select  a  trustee  and  ap- 
point him,  merely  because  be  disap- 
proveB  of  the  choice  made  by  the  cred- 
itors. He  may,  in  the  exercise  of  a 
sound  discretion  and  for  cause,  refuse 
to  confirm  their  choice.  But  when  this 
action  is  taken,  it  creates  a  vacancy  in, 
the  office  of  trustee,  and  it  Is  the  right 
of  the  creditors  to  fill  it,  wherefore  it 
becomes  tbe  duty  of  the  referee  to  call 
a  new  election  and  give  tbe  creditors 
the  opportunity  of  uniting  upon  a  dif- 
ferent candidate.  In  re  Margolies  (D. 
C.  1911)  191  Fed.  360.  27  Am.  Bankr. 
Rep.  398;  In  re  Van  De  Mark  (D.  C. 
1010)  IT5  Fed.  287,  23  Am.  Bankr. 
Rep.  760;  In  re  Kaufman  (D.  C.  1810) 
179  Fed.  662,  24  Am.  Bankr.  Bep.  117; 
In  re  Morris  (D.  C.  1907)  154  Fed. 
211,  18  Am.  Bankr.  Rep.  828;  In  re 
Mangan  (D.  G.  1903)  133  Fed.  lOOO, 
13  Am.  Bauhr.  Rep.  303:  In  re  Mackel- 
lar  (D.  C.  1002)  116  Fed.  547,  8  Am. 
Bankr.  Rep.  609;  In  re  Hare  (D.  C. 
1902)  119  Fed.  246.  S  Am.  Bankr.  Bep. 
620;  In  re  Lewensohn  (D.  C.  18M)  98 
Fed.  676,  3  Am.  Bankr.  Rep.  299;  In 
re  Forestier  (D.  C.  1915)  222  Fed.  537. 
But  if  tbe  creditors,  at  the  secood  elec-^ 
tion,  fail  or  refuse  to  make  a  second 
choice,  then  It  is  proper  for  the  referee 
to  appoint  ■  trustee.  In  re  Kellar  (C. 
C.  A.  1912)  102  Fed.  830. 

13.  ^—  HHMber  •t  trustaSB  to  bo  ap- 
IMlnlad.— Upon  a  petition  to  the  court 
of  bankruptcy  showing  good  grounds 
therefor,  an  additional  trustee  may  be 
appointed  to  act  in  conjunction  with 
the  one  previously  appointed.  In  re 
Overton  (D.  C.  1871)  5  N.  B.  B.  366, 
Fed.  Gas.  No.  10,625. 

Id  a  case  where  e.  corporation  holding 
property  and  carrying  on  business  In 
three  different  states  was  adjodged 
bankrupt  and  assignees  were  appointed 
who  were  respectively  cidieuB  of  two  of 
tbe  states  in  which  the  proceedings  in 
bankruptcy  were  pending,  but  none  was 
appointed  in  the  third  state,  tt  was  con- 
sidered that  It  ought  to  have  been  so 
arranged  that  each  of  the  dlatrlets  could 
have  an  assignee  within  it  a  resident 
thereof.  In  re  Boston,  H.  &  E.  R.  Co. 
(D.  C.  1871)  5  N.  B.  R.  233,  Fed.  Cas. 
No.  1,680. 
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cfaoaen  bj  the  creditor*.  In  re  Ooe 
(D.  0.  ISOT)  1S4  Fed.  162,  18  Am. 
Bankr.  Rep.  716. 

A  near  relative  of  the  iMDknipt,  U 
not  abaolutel;  disqaalified,  ia  not  a 
enitable  penon  to  be  appoiated  true- 
tee  of  his  eatite.  In  re  PoneU  (D.  a 
1868)  2  N.  B.  B.  4B,  Fed.  Cas.  No.  H,- 
854;  In  re  Zinn  (D.  C.  1871)  4  N.  B. 
H.  870,  Fed.  Caa.  No.  18,216;  In  re 
Bogert  (D.  0.  1870)  8  N.  B.  R.  651. 
Fed.  Caa.  No.  1,600;  In  re  Zinn  (D.  C. 
1871)  4  N.  B.  B.  436,  Fed.  Cae.  No. 
18,21li 

A  peraon  is  not  diaqaalified  to  be  a 
trustee  in  bankruptcy  by  tbe  fact  that 
be  ia  a.  creditor  of  tbe  bankrupt.  Inre 
Laaoris  (D.  C.  10(H)  120  Fed.  716,  10 
Am.  Bankr.  Rep.  31;  In  re  Lewiaobn 
(D.  C.  1899)  98  Fed.  676,  8  Am.  Bankr. 
Bep.  299:  In  re  Ctairmont  (D.  C.  1868) 
Fed.  Caa.  No.  2,781.  That  a  trustee 
in  bankruptcy,  elected  at  a  meeting  ot 
the  creditors,  wna  a  atockholder  in  a 
corporation  hayiDB  a  claim  filed  iriiich 
amounted  to  nearly  half  the  bankrupt's 
entire  indebtedneae,  and  tbat  it  might 
become  tbe  trustee's  duty  to  move  to 
haTe  ancb  claim  expunged  or  reduced, 
did  not  render  aucb  trustee  ineligible  to 
act.  In  re  Laioria  (D.  C.  1903)  120 
Fed.  716,  10  Am.  Bankr.  Rep.  31. 

It  is  no  objection  to  tbe  approval  by 
tbe  court  of  a  trustee  In  banliruptcy 
elected  by  the  creditors  tbat  he  has 
incurred  the  violent  hostility  of  the 
bankrupt.  In  re  Mangan  (D.  C.  1903) 
133  Fed.  1000.  13  Am.  Bankr.  Rep. 
303. 

There  is  nothing  to  prevent  an  at- 
torney for  one  or  more  of  the  creditors 
from  being  cboaen  as  trustee,  and  if 
be  is  duly  elected  by  tbe  creditors  and 
Is  not  otherwise  objectionable,  he  will 
be  confirmed.  In  re  Margolies  (D.  C. 
1911)  191  Fed.  369.  27  Am.  Bankr. 
Rep.  398;  In  re  Lawson  (D.  G.  1868) 
2  N.  B.  H.  113,  Fed.  Cas.  No.  8.150; 
In  re  Barrett  (D.  C.  1869)  2  N.  B. 
R.  533,  Fed.  Cas.  No.  1,043;  In  re 
Clairmont  (D.  C.  18(181  Fed.  Caa.  No. 
2,781;  Bedick  v.  TVoolworth  (1885) 
17  Neb.  260.  22  N.  W.  683,  52  Am. 
Bep.  410.  Wben  an  attorney  accepts 
the  office  ot  trnatee.  he  surrettdera  for 
the  time  his  standing  in  the  court  of 
bankruptcy  aa  an  attorney  (or  credi- 
tors. In  re  Evaua  (D.  C.  1902)  116 
Fed.  909.  8  Am.  Bankr.  Bep.  730. 

A  truatee  will  not  be  approved  or  con- 
firmed by  tbe  court,  wbere  it  is  evident 
that  he  bas  been  elected  under  tbe  In- 
fluence or  control  c^  tbe  bankrupt  or 
in  his  interest.  In  re  Van  De  Mark 
(D.  C.  1910)  175  Fed.  287,  23  Am. 
Bankr.  Bep.  760.  A  baokrupt's  former 
attorney  should  not  be  allowed  to  act 
aa  the  bankrupt's  trustee,  unless  there 
in  at  least  some  evidence  that  bia  elec- 
tion has  been  brought  about  by  activl- 
tiea  of  others  than  himself  and  tbs 
bankrupt.  In  re  Wink  (D.  C.  1313)  206 
Fed.  348.  One  who  has  no  apparent 
connection   with   the   bankrupt's  attor- 
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neya,  other  than  haTlug  an  office 
same  building  with  them,  may  1 
aside  aa  unsuitable  for  tbe  ofl! 
tmstee,  when  objected  to  by  tl 
nority  cre'ditora,  and  when  tbe 
which  elected  blm  were  cast  undei 
era  of  attorner  held  by  tbe  banl 
attomeya.  In  re  Sitting  (D.  C. 
1S2  Fed.  917,  25  Am.  Bankr.  Be[ 
In  re  Reckeradrea  (D.  G.  1901 
Fed.  206,  C  Am.  Bankr.  Bep 
Compare  In  re  Fisher  (D.  G.  191 
Fed.  104,  26  Aux.  Bankr.  Bep 
One  who  haa  acted  as  attomt 
tiie  bankrupt,  in  mattera  not  con 
witb  tbe  bankruptcy,  may  be  eliEi 
trustee,  but  a  person  who  baa  a 
Intereat  adverae  to  that  of  the 
tora  generally,  or  who  Is  the  at 
of  such  peraon,  Is  disqualiSed. 
CTairmont  (D.  C.  1868)  Fed.  Ca 
2,781;  In  re  DayvUle  Woolen  C 
0.  1902)  114  Fed.  674.  8  Am.  I 
Rep.  85:  In  re  Wink  (D.  C.  19i: 
Fed.  348,  30  Am.  Bankr.  Rep.  29 

No  debtor  of  tbe  bankrupt  sho 
appointed  trustee,  and  hence  tbe 
will  diaapprove  the  aelecdon  ( 
bankrupt's  common -law  ossignc' 
assignment  being  the  act  ot  bank 
relied  on,  and  the  assignee  havi 
unsettled  account  and  a  claim  f 
services.  In  re  Kellar  (C.  C.  A_ 
192  Fed.  830.  But  the  mere  far 
oDe  who  is  chosen  by  the  credit< 
the  trustee  advised  the  voluntai 
aignment  under  tbe  atate  law 
constituted  tbe  act  of  bankruptcy 
not  render  him  incompetent. 
Blue  Bidge  Packing  Co.  (D.  C. 
125  Fed.  619,  11  Am.  Bankr.  R( 

A  person  who  does  not  reside 
the  district  is  abaolutel?  disqu 
from  being  trustee,  unless  he 
fixed  place  of  daily  hnsineaa  with 
district.  In  re  Havens  (D.  G.  If 
N.  B.  B.  485.  Fed.  Caa.  No.  6.23 
re  Clairmont  (D.  C.  1868)  Fed 
No.  2,781:  In  re  Loder  (D.  C. 
2  N.  B.  R.  515,  Fed.  Cas.  No.  8,45 
one  case,  where  tbe  trustee  elect 
not  reside  in  the  same  city  wil 
bankrupt,  and  certain  creditors  c 
ed  to  him  on  this  ground,  the 
suggested  tbat  tbe  parties  should 
on  some  suitable  person,  living  ii 
city,  to  be  associated  witb  the  • 

(D.  C.  1874)  Fed.  Cas.  No.  7,166 
mere  remoteness  of  tbe  tnistee'i 
dcnce  from  the  place  where  tbe 
property  is  to  be  administered  ( 
instance,  irtiere  he  lives  In  ai 
county)  is  no  ground  tor  disapp 
the  election  U  be  aatiafies  tbe  rt 
ments  of  the  statute  and  is  thi 
choice  of  tbe  creditors.  In  re  K 
(D.  C.  1911)  106  Fed.  705,  Z 
Bankr.  Hep.  440:  In  re  Jacobs  & 
(D.  0.  1907)  154  Fed.  988,  It 
Bankr.  Rep.  728. 

A  stockholder  and  officer  of  a 
rupt  corporation  is  not,  ipso  fac 
competent  to  act  as  its  truatee  in 
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iptpy.    In  M  Mefritt  Conat  Co.  (C, 

A.  1914)  219  F«d.  5C6,  1S8  C.  C.  A. 
S.  Where  three  trasteee  are  <!lected 
r  a  baokrapt  corporatioD,  It  ie  no 
oond  of  objecU^D  that  one  of  them 

a  director  of  the  corparation,  and  in 
■e  It  become!  the  duty  of  the  tcuHteea 
'  bring  an  action  asainat  the  direc- 
Ti,  it  may  be  dooe  b;  the  other  two, 
aking  their  co-trnatee  a  defendant  aa 

9630.  (Act  July  1,  1898,  c.  541,  §  46.)  Death  or  removal  of  trus- 
tys. 

Death  or  Removal  of  Trustees. — a  The  death  or  removal  of  a  trus- 
ts shall  not  abate  any  suit  or  proceeding  which  he  is  prosecuting 
r  defending  at  the  time  of  his  death  or  removal,  but  the  same  may 
e  proceeded  with  or  defended  by  his  joint  trustee  or  successor 
1  the  same  manner  as  though  the  same  had  been  commenced  or 
fas  being  defended  by  such  joint  trustee  alone  or  by  such  suc- 
sssor.    (30  Stat.  557.) 


director.  In  re  Syraeoae  Paper  ft  Pulp 
Co.  (D.  C.  190S)  164  Fed.  275,  21  Am. 
Bankr.  Eep.  174. 

A  man  who  ia  himself  a  bankrupt  and 
nodiacharged  ia  Dot  a  proper  person  to 
be  appointed  trustee  of  the  estate  of 
another  bankrupt,  and  the  referee 
ahoold  not  receive  TOtes  cast  for  such 
a.  person.  In  re  Smith,  1  Nat  Bankr. 
News,  136. 


Mot««  of 

1.  Death  of  trustee.^Up(»i  the  death 
!  a  trustee  in  bankruptcy,  the  estate 
imaining  undisposed  of  passes  to  the 
loceasor  of  the  trustee,  and  not  to 
a  personal  rep  re  senta  tires.  Howes  v. 
arliale  (1899)  21  Ky.  Law  Hep.  813, 
I  S.  W.  936,  And  a  state  court  bas 
5  authority  to  appoint  a  new  trustee 
r  to  direct  the  execution  of  the  trust 
Qder  its  statutory  equitable  powers. 
toyd  v.  Davis  (1899)  123  Cal.  348, 
J  Pac.  1003.  The  court  of  bankruptcy, 
Dwever,  has  authority  to  appoint  a 
tw  tmatee  where  evidence  of  the  ex- 
tence  of  nnadminiatered  aasets  is  pro- 
need  after  the  death  of  the  original 
■nstee,  even  though  bis  right  to  re- 
iver such  assets  may  be  doubtful,  de- 
cnding  npon  disputed  questions  of 
Lw  and  fact.  In  re  Mahoney  (D.  C. 
SSI)  5  Fed.  6la  The  settlement  of 
0  estate  in  bankruptcy  by  the  trustee 
cieB  not  divest  the  jansdictlon  of  the 
^eral  district  court  which  made  the 
djudication  in  bankruptcy,  and  wbere 
le  trustee  dies,  that  coort  has  power 
}  take  such  steps  as  the  circumstances 
ib;  require,  so  that  a  mistake  as  to 
le  proper  step  to  be  taken  does  not 
'arr.int  a  collateral  attack  on  its 
jdnment.  Lloyd  v.  Davis  (1899)  123 
■al.  348,  65  Pac  1003. 

A  cause  of  action  against  a  trustee  in 
ankruptcy,  for  wrongfully  paying  the 
laets  In  bis  hands  to  other  creditors 
ban  the  plaintiff,  in  disregai'd  of  the 
liter's  right  of  priority,  does  not 
trate  by  the  death  of  tbe  trustee.  IT. 
L  T.  Dewey  (C.  O.  1889)  39  Fed.  251. 

2.  Ramoval  of  truates,— The  power  of 
emoving  a  traetee  in  bankruptcy  can 
le  exercised  only  by  tbe  judge;  it  ia 
lot  given  to  the  referee.  General  Dr- 
ier No.  13;  In  re  Berree  &  Wolf  (D. 
:.  1911)  185  Fed.  224.  But  it  seems 
liat  a  referee  may  have  a  rule  issued 
in  a  trustee  to  show  cause  why  he 
ihonlil  not  be  removed.    In  re  Prise  (D. 
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C.  1871)  4  N.  B.  R.  406,  Fed,  Cas. 
No.  11,409;  In  re  Stokes  (D.  0,  1868) 
1  N.  B.  E.  489,  Fed.  Cas.  No.  13,475. 

Although  the  facts  disclosed  U  a  pro- 
ceeding relative  to  the  settlement  of  the 
bankrupt's  estate  may  be  such  as  would 
jnsti^  the  removal  of  the  trustee,  this 
step  cannot  be  taken  except  in  pursu- 
ance of  an  application  made  in  accord- 
ance with  the  forms  prescribed.  In  re 
Schapter  (D.  O.  1874)  9  N.  B.  R.  324, 
Fed.  Cas.  No.  12,438. 

Tbe  trustee  ia  to  have  a  "hearing," 
which  means  a  full  and  fair  opportunity 
to  disprove  the  allegations  against  him. 
But  tbe  proceeding  is  summary,  and  the 
power  of  the  court  is  similar  to  that  ex- 
ercised by  courts  of  equity  in  the  re- 
moval of  receivers  or  trustees  under  a 
will.  Bruns  v.  Stewart  Mfg.  Co.  (N.  T. 
1883)  31  Han,  195.  The  referee  may 
be  directed  to  employ  counsel  to  repre- 
sent tbe  estate  of  tbe  bankrupt  at  the 
hearing  of  the  order  to  show  cause  why 
tbe  trustee  should  not  be  removed.  In 
re  Price  (D.  C.  1871)  4  N.  B.  R.  406, 
Fed.  Cas.  No.  11.409. 

An  order  of  tbe  district  court  remov- 
ing a  trustee  does  not  present  auch  a 
case  or  Question  as  can  be  reviewed  by 
the  appellate  court,  as  it  rests  wholly 
in  the  discretion  of  the  court  of  bank- 
ruptcy. In  re  Adler  (C.  G.  1874)  Fed. 
Cas.  No.  82. 

3. Greandi  for  rcnoval.— Mis- 
takes or  negligence  on  the  part  of  a 
trustee  in  bankruptcy  sufficient  to  jus- 
tify his  removal  must  be  such  as  to 
show  a  want  of  honesty  or  of  capacity 
to  perform  the  duties  of  his  office,  or 
a  lack  of  reasonable  fidelity  to  tbe 
trust,  and  such  as  to  endanger  tbe  trust 
property.  WUliama  v.  Nichol  (1886) 
47  Ark.  254,  1  S.  W.  243;  Matthews 
V.  MurcbiBon  (C.  O.  1883)  17  Fed.  760; 
Putnam  v.  Timothy  Dry  Goods  Co.  (O. 
C.  1807)  79  Fed.  454.  Involving  the 
estate  in  unnecessary  litigation,  if  caus- 
ed by  erroneoni  legal  advice.  Is  not 
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Wbere  it  appuN  that  tlie 
though  be  oaght  to  be  removed, 
of  his  miiEoaiuiKemeDt  ot  the 
has  acted  in  entire  good  faith  t 
oat,  he  should  not  be  charged  i 
coata  of  the  proceeding  for  hia 
(0.  Id  re  Mallory  (D.  C.  1870) 
R.  153,  Fed.  Caa.  No.  8,9fl0. 

A  trustee  who,  from  loDg-c( 
intemperance,  haa  bemme  unfit 
charge  ot  the  truat  propert; 
removed.  Baylea  v.  Staats  (1S4 
J.  Eli.  S13.  And  if  the  trustee  I 
InaolTent,  or  him  a  elf  applies 
benefit  of  the  baukruptc;  act,  I 
be  good  cause  for  remuving  hi 
office.    Harris  t.  Harris,  29  Be 

One  who,  at  the  time  of  hie  i 
meat,  resided  in  the  district  a 
still  maintaioa  an  office  therein. 
not  be  removed  merely  because 
changed  hia  legal  residence  to 
di strict,  unless  it  is  shown  t 
change  interferes  with  the  perf< 
ot  his  duties  oT  renders  it  dlffi 
interested  parties  to  communict 

der  (D.  C.  1908)163  Fed.  138, 
Bankr.  Rep.  708. 

As  the  truatee  holds  a  fidud 
lation  to  the  creditors,  he  sha 
be  inteteated  in  an;  scheme  of  c 
tion.  Aud  bis  joiuing  with  th 
mpt  to  effeot  a  composition,  to 
riraent  of  the  creditors,  by  m 
false  representations  aa  to  the 
ia  ground,  not  oul;  for  aetting  a 
composition,  hut  also  for  remoi 
truatee  from  his  office.  In  re  J 
Wrisley  Co.  (19(M)  133  Fed. 
C.  C.  A.  450,  13  Am.  Bankr.  R 

§  9631.  (Act  July  1,  1898,  c.  541,  §  47.  as  amended.  Act  I 
1903,  c.  487, 1  10,  and  Act  June  25, 1910,  c.  412,  §  8.)  Du 
trustees. 
Duties  of  Trustees. — a  Trustees  shall  respectively  (1)  a. 
for  and  pav  over  to  the  estates  under  their  control  all  inter 
ceived  by  them  on  property  of  such  estates;  (2)  collect  and 
to  money  the  property  of  the  estates  for  which  they  are  tr 
under  the  direction  of  the  court,  and  close  up  the  estate  as  t 
tiously  as  is  compatible  with  the  best  interests  of  the  parties  in 
est;  and  such  trustees,  as  to  all  property  in  the  custody  or  < 
into  the  custody  of  the  bankruptcy  court,  shall  be  deemed  veste 
all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a'  1 
legal  or  equitable  proceedings  thereon;  and  also,  as  to  all  pt 
not  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed 
with  all  the  rights,  remedies,  and  powers  of  a  judgment  ci 
holding  an  execution  duly  returned  unsatisfied;  (3)  depo 
money  received  by  them  in  one  of  the  designated  deposi 
(4)  disburse  .money  only  by  check  or  draft  on  the  depos 
in  which  it  has  been  deposited;  (S)  furnish  such  infon 
concerning  the  estates  of  which  they  are  trustees  and  the 
ministration  as  may  be  requested  by  parties  in  interest;  .(6^ 
regular  accounts  showing  all  amounts  received  and  from  what  s 
and  all  amounts  expended  and  on  what  accounts ;  (7)  lay  bef( 
final  meeting  of  the  creditors  detailed  statements  of  the  ac 
tration  of  the  estates;  (8)  make  final  reports  and  file  final  ac 
with  the  courts  fifteen  days  before  the  days  fixed  for  the  final 
ings  of  the  creditors;  (9)  pay  dividends  within  ten  days  aitt 
(11458) 


ground  for  removing  the  tmatee.  In  re 
Blodget  (D.  G.  1871)  G  N.  B.  R.  472. 
Fed.  Gas.  No.  1,652.  The  truatee  will 
not  be  removed  tor  unsoccesstull;  at- 
tacking TOortgagea  given  by  the  bank- 
rupt, when  it  appears  that  such  action 
was  justifiable.  In  re  Sacchi  (D.  C. 
1872)  Fed.  Caa.  No.  12,201.  But  a. 
truatee  who  has  embeialed  the  (uada  of 
the  estate  and  abaconded  muat  be  re- 
moved. ScoBeld  y.  U.  S.  (1009)  174 
Fed.  1.  98  C.  C.  A.  39,  23  Am.  Bankr. 
Rep.  2S9.  And  also  one  who  is  a  fugi- 
tive from  justice.  Alexander  v.  Union 
Surety  &  Guaranty  Co.  <1903)  89  App. 
Div.  8,  86  N.  T.  Supp.  282.  And  one 
who  has  mismanaged  the  estate  aad 
wholly  failed  to  account.  U.  8.  v.  Union 
Surety  &  Guareat;  Co.  (D.  C.  1002) 
118  Fed.  482,  9  Am.  Baokr.  Bep.  114. 
A  trustee  may  be  removed  for  neglect- 
ing to  take  proper  meaaures  to  secure 
the  bankrupt's  property  and  allovring  it 
to  be  aold  far  taxes.  lo  re  Morse  (D. 
C.  1872)  7  N.  B.  R.  56,  Fed.  Cas.  No. 
9,852.  Ground  for  the  removal  ot  a 
trustee  ia  also  found  in  hia  dilatorinesa 
in  letting  alip  an  opportunity  to  dispose 
of  asaets  of  the  estate  at  great  advan- 
tage, which  resulted  in  protracted  liti- 
gation and  substantial  injury  to  the  in- 
teresta  of  creditors.  In  re  Prouty  (O. 
G.  1885)  24  Fed.  564.  So  where  the 
trustee  baa  failed  in  properly  Informing 
creditors  in  regard  to  their  righta  and 
the  value  of  the  assets,  and  the  infor- 
mation baa  beeu  suppressed  in  the  in- 
terest ot  one  class  of  creditors,  it  is 
the  duty  of  the  court  to  remove  him. 
Ei  parte  Perkins  <G.  C.  1873)  Fed. 
Caa.  No.  10,982. 
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ire  declared  by  the  referees;  (lo)  report  to  the  courts,  in  writing, 
he  condition  of  the  estates  and  the  amounts  of  money  on  hand, 
ind  such  other  details  as  may  be  required  by  the  courts,  within  the 
irst  month  after  their  appointment  and  every  two  months  there- 
ifter,  unless  otherwise  ordered  by  the  courts;  and  (ii)  set  apart  the 
bankrupt's  exemptions  and  report  the  items  and  estimated  value 
:hereof  to  the  court  as  soon  as  practicable  after  their  appointment. 
b  Whenever  three  trustees  have  been  .appointed  for  an  estate,  the 
:oncurrence  of  at  least  two  of  them  shall  be  necessary  to  the  validity 
af  their  every  act  concerning  the  administration  of  the  estate. 

c  The  trustee  shall,  within  thirty  days  after  the  adjudication,  file 
1  certified  copy  of  the  decree  of  adjudication  in  the  office  where  con- 
ifeyances  of  real  estate  are  recorded  in  every  county  where  the  bank- 
rupt owns  real  estate  not  exempt  from  execution,  and  pay  the  fee  for 
such  filing,  and  he  shall  receive  a  compensation  of  fifty  cents  for  each 
copy  so  filed,  which,  together  with  the  filing  fee,  shall  be  paid  out  of 
the  estate  of  the  bankrupt  as  a  part  of  the  cost  and  disbursements  of 
the  proceedings.     (30  Stat.  557.    32  Stat.  799.    36  Stat.  840.) 

This  section,  aa  orlEinallr  enacted,  contaiaed  only  two  subdiviaioiis,  a  and  b. 
It  was  amended  b;  Act  Feb.  6,  1903,  c  487,  £  10,  cited  above,  b;  adding 
thereto  ■uhdlTiaioa  c,  as  Bet  lorth  here. 

In  the  section  as  originally  enacted.  In  subdivision  a  tbereol,  clause  2  was  as 
follows: 

"(2)  Collect  and  reduce  to  money  the  property  of  the  estates  for  which 
they  are  trustees,  under  the  direction  of  the  court,  and  close  np  the  estate  aa 
sipeditionBly  as  is  compatible  with  the  best  iDterests  of  the  parties  in  interest;" 
Said  clause  was  amended  by  Act  June  2G,  1910.  c.  412,  |  8,  last  cited  above, 
by  adding  thereto  the  provisions  vestipg  trustees  with  the  rights,  etc^  of  cred- 
itors holding  liens,  etc.,  making  said  clause  2  read  as  set  forth  here. 

Section  19  of  said  first  amendatory  Act  Feb.  S,  1903,  c.  487,  32  Sut.  801, 
provided  that  the  act  should  not  apply  to  bankruptcy  casea  pending  when  it 
took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  original  act. 

Section  14  of  said  racond  amendatory  Act  June  29,  1910,  c  412,  36  Stat. 
642,  also  provided  that  tbe  act  should  not  apply  to  bankruptcy  cases  pending 
when  it  took  effect^  but  that  such  casea  be  adjudicated  and  disposed  of  eooform- 
ably  to  the  provisions  of  tbe  original  act  as  previously  amended. 

The  title  to  property  of  the  bankrupt  was  vested  in  the  trustee  by  section 
70  of  this  act,  post,  §  9654 ;  and  the  rights  of  the  trustee  to  avoid  preferences 
and  other  transfers,  etc.,  by  the  bankrupt,  were  defined  by  sectioiu  60  and  70 
of  this  act,  post,  E|  9644,  96S4. 

Notes  ot  Deoistoua 


II.  Sales  of  property  by  truati 

Authority  of  trustee  In  general. 
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Order  o(  courL 
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Application   to  Hans  and 

Claim  and  slkiwance  ol  atWmsya 

fwa. 

a. 

Adjudicating  validity  and 
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Vacating  and  setting  aside  sala^ 
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a. 

Collateral  Impeachment  ot  sale. 

(11459) 


§9631 


SANKBDPTOY  (i  4T) 


(' 


I.  POWERS  AND   DUTIES  OF 
TRUSTEES 

1.  EffMt  of  appQlntaut  ud  qutllfl- 
cmtlH  of  tru«tH^-An  Bdjudicatioii  in 
boDbniptcy  and  the  appoiutmeDt  of  a 
troBtee  operate  to  divest  tbe  bankrupt 
of  all  title  to  his  property  and  of  tbe 
tight  to  poaieHH  aod  diapoae  of  it. 
KempDer  t.  Bauer  (l&OT)  53  Misc.  Bep. 
109,  10*  N,  I.  Supp.  TB.  Tbereotter  aU 
the  property  which  waa  in  the  bank- 
rupt's poBBeasion  or  control  ia  regarded 
as  In  tbe  caatody  of  the  law  and  In  the 
actual  or  constructiTe  poaseBsion  of  tbe 
court  of  bankruptcy.  Crosby  v.  Spear 
(1904)  98  Me.  542,  57  AU.  SSI,  99  Am. 
St  Rep.  424;  Devendorf  v.  Dickinson 
(1861)  21  How.  Prac  (N.  T.)  275; 
Bogers  v.  Vobh  (1873)  1  Wila.  (Ind.) 
376.  Not  only  the  right  of  poaaes- 
eion,  but  the  title  to  the  bankrupt's 
property  ia  vested  by  operation  of  law 
in  the  truatee  upon  bia  appointment, 
aa  of  tbe  date  of  the  adjndi cation.  In 
re  TonngBtrom  (1907)  153  Fed.  98,  82 
C.  C.  A.  232,  18  Am.  Bankr.  Rep.  G72i 
In  re  Walsh  Broa.  (D.  C.  1908)  159 
Fed.  560,  20  Am.  Bankr.  Rep.  472;  In 
re  Bosenberg  (D.  C.  1869)  3  N.  B.  H. 
130,  Fed.  Cas.  No.  12,055,  The  title  de- 
Bcends  upon  the  trustee  by  operation 
of  law,  and  no  other  act  Is  neceaaary 
to  vest  it  than  the  adjudication  and  the 
quollScation  of  a  duly  elected  or  ap- 
pointed tmatee.  Hough  v.  City  of 
North  Adams  (1907)  196  Masa.  200,  82 
N.  E.  46. 

The  trustee  in  bankraptcy  for  some 
pnrpoaes  stands  in  position  of  the  cred- 
itors and  for  otbera  of  the  bankrupt 
himself.  Jonea  t.  Dugan  <19I4)  92  A. 
775.  124  Md.  346. 

The  truatee  acta  under  the  direction 
or  control  of  tbe  court  of  bankruptcy, 
and  must  obey  ita  orders  even  though 
the  particular  subject-matter  is  In  liti> 
gation  in  a  state  court.  Capital  Nat. 
Bank  V.  Wilkerson  (1905)  36  Ind.  App. 
r,m.  76  N.  E.  258. 

The  1910  amendment  to  tbe  bank- 
ruptcy act,  that  "trustees,  as  to  all 
property  in  the  custody  or  coming  into 
the  custody  of  the  bankruptcy  court, 
shall  be  deemed  rested  with  all  the 
rights,  remedies,  and  powers  of  a  cred- 
itor holding  a  lien  by  legal  or  equitable 
proceediniiB  thereon,  and  also,  a  a  to 
all  property  not  in  the  custody  of  the 
bankruptcy  court,  shall  be  deemed  vest- 
ed with  nil  tbe  riehta,  remedies,  and 
powers  of  a  judgment  creditor  holding 
an  eie:^utioD  duly  returned  unsatisGed," 
though  not  retroactive,  applied  to  all 
future  cases,  and  is  consistent  with  the 
other  proTisions  of  the  act.  aud  is  val- 
id. In  re  Calhoun  Supply  Co.  (D.  G. 
1911)  189  Fed.  537.  26  Am.  Bankr.  Rep. 
528;  In  re  Gactman  (D.  G.  1911)  186 
Fed.  349. 

2.  Trustai  as  represent atlvs  of  credi- 
tors.—Although  ft  trustee  in  bankruptcy 
succeeds  to  the  title  of  the  bankrupt. 
he  does  not  for  that  reason  act  as  the 
agent  or  repreaeatatire  of  the  bankrupt 


in  the  subsequent  procesdinga, 
only  in  the  matter  of  setting  ai 
him  tbe  exemptions  allowed  b 
Aiken  t.  Edrington  (C.  G.  1876' 
B.  B.  271.  Fed.  Gas.  No.  IIL 
other  purposes  and  in  all  other  i 
tbe  trustee  is  the  represental 
the  creditors,  and  of  them  onl 
not  in  any  sense  of  the  bsnkru 
re  Kessler  (1011)  186  Fed.  127, 
G.  A-  239;  In  re  Kreuger  (D.  C 
196  Fed.  705.  27  Am.  Bankr.  Re 
In  re  Doran  (D.  C.  1008)  148  F< 
17  Am.  Bankr.  Bep.  709;  Ai 
Edrington  (O.  C.  1876J  15  N. 
271,  Fed.  Cas.  No.  Ill;  Gar 
r.  West  (1911)  173  Ala.  198,  55 
017.  See  Edwards  t.  SchUtinger 
245  HI.  231.  01  N.  E.  1048.  33 
A.  (N.  8.)  805,  137  Am.  8L  Re 
But  it  has  also  been  said  tbat  . 
tee  in  bankruptcy  occupies  a  fi' 
capacity,  and  Is  to  some  extent  a 
bolder,  with  duties  to  the  bank] 
well  as  tbe  creditors.  In  re  J 
(D.  C.  1915)   225  Fed.  878. 

Where  the  bankrupt  is  a  corpi 
the  trustee  represents  its  cr 
only,  and  not  its  atockboldera. 
V.  &  M.  Lumber  Go.  (D.  G.  1»: 
Fed.  231. 

The  trustee  Is  free  to  aasert  < 
teat  claims  and  rights  to  pr 
maintain  or  defend  proceedinga, 
assets,  and  avoid  preferences, 
cumstancea  where  the  bankrupt 
would  Dot  be  at  liberty  to  act, 
on  the  ground  of  estoppel  or  < 
lie  policy.  In  re  Kessler  (101 
Fed.  127,  108  G.  C.  A.  239; 
Ourney  (G.  C.  1877)  15  N.  B.  ] 
Fed.  Caa.  No.  6,873;  In  re  St. 
MiU  Co.  (C.  0.  1876  &  D.  C. 
10  N.  B.  R.  414,  Fed.  Cas.  No.  : 
In  re  Desnoyera  Shoe  Go.  (D.  0 
210  Fed.  533. 

The  trustee  represents  only 
who  were  creditors  at  the  time 
filing  of  tbe  petition,  because  the; 
become  parties  to  the  proceeding 
chelder  &  Lincoln  Co.  v.  Wl 
(1903)  122  Fed.  355.  58  C.  a  . 
10  Am.  Bankr.  Rep.  641.  As  U 
creditors,  the  trustee  represent 
all  equally  and  alike.  He  must  : 
Tocate  the  cause  of  one  against  a 
or  give  to  any  creditor  an  adt 
which  the  law  does  not  give,  uoi 
himself  to  be  controlled  in  bia  ai 
tration  of  the  truat  by  any  cred 
group  or  claas  of  creditors. 
owes  a  like  duty  to  all.  he  mui 
himself  indiffereut,  and  give  to  i 
opportunities  nnd  absolutely  im 
treatment.  West  y.  Bank  of  I 
(1006)  16  Okl.  508,  86  Pac.  (S9; 
V.  Security  Life  Ins.  Go.  (18' 
N.  T.  267;  In  re  SuUy  (D.  C. 
142  Fed.  806,  IS  Am.  Bankr 
304. 

3.  Inatmetlons  of  court  or  rcl 
Tbe  trustee,  as  an  officer  of  the 
is  subject  to  it«  orders  aud  dir 
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t  aU  times  from  his  appointment  to 
IB  discharfce,  aod  may  be  controlled 
1  bia  adminiatratioQ  of  the  propertr 
;  orders  made  in  Bummar;  proceed- 
nss.  In  re  Cadeuas  &  Coe  (D.  G. 
»10>  178  Fed:  13S,  24  Am.  Baukr. 
lep.  135;  In  re  Howard  (D.  G.  1904) 
30  Fed.  1004,  12  Am.  Bankr,  Ren. 
62.  The  trustee  will  be  treated  as  In 
ontempt  if  he  acts  la  contravention 
il  the  rulings  and  orders  of  the  court. 
n  re  Smith  (D.  C.  1874)  Fed.  Cas. 
lo.  12.978. 
He  mar  submit  for  the  sanction  or 
ipproval  of  the  court  arrangements  or 
KTeementB  made  with  adverse  daim- 
jita  of  propert;  or  other  third  persons, 
dulford  T.   Fourth    Street   Nat.   Bank 

C.  C.  A.  1007)  157  Fed.  897.  19  Am. 
lankr.  Rep.  742.  .  And  where  he  ap- 
iliea  for  the  directions  of  the  court, 
ind  a  reference  is  ordered  to  ascertain 
he  necessary  facts,  but  the  trustee 
ails  to  attend  the  hearing  and  acts 
ndepeniiently,  he  will  be  held  to  the 
itrictest  accountability.  In  re  Schap- 
er  {D,  C.  1874)  0  N.  B.  E.  824,  Fed. 
:^s.  No.  12,©8. 

The  trustee  may,  In  any  proper 
•mergency,  apply  to  the  court  of  bsnk- 
'uptcy  for  directions  as  to  the  course 
a  be  pursued.  But  neither  the  juiige 
10 r  the  referee  is  the  general  adviser 
if  the  trustee  in  bis  dealiDgs  with  the 
jroperty  of  the  estate.     In  re  Sturgeon 

D.  C.  1868)  1  N.  B.  It.  498.  Fed.  Oas. 
So.  13,064.  And  where  the  trustee's 
Inty  is  plain,  or  where  the  question  ia 
limply  one  of  expediency  or  of  probable 
■dvantage  or  disadvantase  to  the  es- 
tate, or  where  the  proposed  set  is  en- 
tirely within  his  own  discretion  and 
[tower,  he  cannot  as  a  matter  of  right 
jbtain  the  instructions  of  the  court, 
Qnt  should  act  on  his  own  responsibili- 
ty, or,  it  he  prefers  to  take  no  risk, 
tie  should  submit  the  matter  to  the 
creditors  and  be  governed  by  their 
rote.  In  re  Franklio  Sav.  Fund  Soc. 
(D.  C,  1874)  Fed.  Cas.  No.  0,058.  As 
to  the  authority  and  duty  of  the  court 
to  disapprove  an  improvident  bargain 
proposed  to  be  made  by  the  trustee, 
»nd  ofScially  to  inform  creditors  of 
the  jeopardy  in  which  their  in  Cere  sis 
Ire  thereby  placed,  though  Dot  applied 
to  for  instruetioQB,  but  only  to  grant  a 
petition  for  the  carrying  out  of  the 
bargain,  see  Henry  v.  Harris  (D.  O. 
1B12)  191  Fed.  868.  The  trustee 
should  eierdse  his  own  Judgment  and 
discretion  in  deciding  whether  it  Is 
nccpasarj  or  desirable  for  him  to  re- 
tain an  attorney.  In  re  Abram  (D-.  C. 
IflOO)  103  Fed.  272,  4  Am.  Bankr,  Rep. 
670.  So  also,  in  deciding  whether  be 
ihoold  file  a  petition  to  have  the  claim 
of  a  creditor  expunged  for  fraud.  In 
re  Baber  (D.  C.  1902)  119  Fed.  620, 
9  Am.  Bankr.  Rep.  406. 

4.  Jnvsntery  and  appraisal  of  prep- 
erty^The  object  of  the  inventory  and 
tppraiaement  required  by  the  atatute 
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is  to  secure  tor  the  benefit  and  protec- 
tion of  all  parties  concerned  a  desig- 
nation and  estimate  of  the  property 
which  passes  into  the  bands  of  the 
trustee,  and  for  which  in  the  first  in- 
stance he  is  to  be  accountable.  In  r« 
Gordon  Supply  &  Ufg.  Co.  (D.  C. 
1904)  133  Fed.  798,  13  Am.  Bankr. 
Rep.  302. 

Since  It  is  the  policy  of  the  law  that 
all  steps  in  the  administration  of  the 
estate  should  be  taken  by  persons  who 
are  disinterested  end  will  act  for  all 
the  creditors,  rather  than  for  the  bene- 
fit of  any  faction  or  clique,  the  referee 
should  make  the  appointment  of  the 
appraisers  in  the  exercise  of  bis  in- 
dependent judgment,  and  their  selec- 
tion should  not  be  submitted  to  a  vote 
of  the  creditors,  especially  where  there 
is  a  sharp  conflict  of  views  and  inter- 
ests between  the  creditors.  In  re  Co- 
lumbia IroD  Works  <D.  C.  1904)  142 
Fed.  234,  14  Am.  Bankr.  Rep.  028. 
A  person  is  not  disqualified  for  ap- 
pointment as  appraiser  of  a  bankrupt's 
property  merely  because  some  of  the 
officers  and  directors  of  a  corporation 
creditor  are  also  officers  and  directors 
of  another  corporation  of  which  such 
appraiser  is  president  Id.  That  one 
of  the  appraisers  appointed  to  appraise 
the  property  of  a  bankrupt  mining 
company  was  a  lessee  of  a  portion  of 
the  property,  and  was  required  to  work 
the  same  on  a  royalty,  did  not  disquali- 
fy him  to  act  as  an  appraiser,  he  hav- 
,ing  no  interest  in  the  bankruptcy  pro- 
ceedings nor  in  the  sale  of  the  proper- 
ty. Clark  Hardware  Co.  v.  Sauve  <C. 
0.  A.  191B)  220  Fed.  102. 

The  appraisement  should  be  general 
and  not  special,  and  should  not  go  in- 
to the  detail  practiced  by  a  merchant  in 
taking  an  account  of  stock,  only  such 
particularity  being  indulged  In  as  is 
sufficient  for  a  reasonable  identifica- 
tion of  the  property  in  character  and 
quantity  and  to  give  a  fair  idea  of  its 
value.  In  re  Gordon  Supply  &  Mfg. 
Co.  (D.  C.  19041  133  Fed.  798,  13  Am. 
Bankr.   Rep.   352. 

The  compensation  of  the  appraisers  is 
not  filed  by  the  law.  and  rests  in  the 
discretion  of  the  court.  But  in  at 
least  one  district  the  rule  has  been 
established  that,  in  any  ordinary  case, 
no  more  than  K  s  day  for  three  days' 
work  will  bo  allowed  to  each  appraiser, 
the  trustee  being  required  to  Justify 
any  greater  allowance,  and  the  court 
tleclares  that  "it  must  be  an  ertraordi- 
iisry  case  where  over  two  or  three  days 
are  necessary."  In  re  E.  I.  Fidler  ft 
Son  (D.  C.  1909)  172  Fed.  632,  23  Am. 
Bankr.  Hep.  36. 

S.  Caitody  ud  car*  af  property.— 
A  trustee  in  baokruptcy  has  an  Id- 
Buiable  Interest  in  the  property  of  the 
estate  in  his  hands,  and  may  be  allow- 
ed credit  in  his  accounts  for  the  pre- 
miums paid  for  a  reasonable  amount 
of  insurance  on  it,  aven  though  he  did 
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not  first  obtain  th«  permiaaioii  of  tht 
court  OF  the  consent  of  the  creditors  to 
inHure  it  In  re  Hamilton  (D.  C.  1900) 
102  Fed.  683,  4  Am.  Bankr.  Rep.  EH3; 
Thompson  t.  Phenix  Ins.  Co.  (1890) 
136  U.  S.  293,  10  Sup.  Ct.  1019,  3-1  L. 
Ed.  408;  Insurance  Co.  t.  ChHae  (18(H)) 
B  WaU.  509,  18  L.  Ed.  524;  In  re  Car- 
ow  (D.  C.  1871)  4  N.  B.  K.  643,  Fed. 
Cat.  No.  2,420;  In  re  Fortune  (D.  C. 
18e»)  2  N.  B.  R.  662,  Fed.  Caa.  No. 
4,955.  See  Dortch  v.  Dortch  (1874) 
71  N.  C.  224. 

With  the  consent  of  all  the  creditors, 
the  trustee  may  be  auLhomed  to  with- 
draw the  funds  of  the  estate  from  the 
dcBignat>>d  depository,  and  place  tbem 
in  a  hank  paying  interest  on  deposits, 
toking  a  time  certificate  of  deposit  for 
them.  Huttig  Mfg.  Co.  v.  Edwards 
t]908)  160  Fed.  61fl.  87  C.  C.  A.  621. 
20  Am.   Bankr.   Rep.  349. 

6.  Carrying  on  bankrapt's  builneM^- 

A  trustee  in  bankruptcy  who  continues 
the  bnsiness  of  the  bankrupt  will  b« 
personally  liable  unless  be  has  obtained 
authority  to  do  so  from,  tba  court  of 
bankruptcy.  McCauley '  v.  Jackson 
(1915)  165  App.  Div.  846,  ISl  N.  I. 
Kupp.  120.  The  authority  of  a  trustee 
to  continue  the  business  under  tbe  or- 
der of  tbe  bankruptcy  court  may  de- 
pend on  his  ability  to  raise  money  for 
Chat  purpose  on  receiver's  certificates, 
lioth  T.  Gotdiold  (1915)  90  Misc.  Rep. 
363,  153  N.  T.  Supp.  1S7. 

If  the  transactions  invoived  in  a  pro- 
P08ed_  continuance  of  tbe  bankrupt's. 
business  by  tbe  trustee  are  of  magni- 
tude, or  involve  the  raising  of  money 
by  means  of  trustees'  certificates,  the 
referee  sbould  not  exercise  tbe  author- 
ity granted  to  "tbe  court,"  but  should 
refer  tbe  matter  to  the  judge.  Bray  t. 
Johnson  (1908)  168  Fed.  57,  91  C.  a 
A.  643,  21  Am.  Bankr.  Rep.  383. 

Tbe  court  will  not  pass  on  an  applica- 
tion for  modification  of  an  order  an- 
tlioriilDg  the  receiver  of  a  b&nkrupt 
corporation  to  borrow  mone;  and  con- 
tinue tbe  business  made  by  one  claiming 
to  be  a  boadboider,  but  nhose  owner- 
ahip  of  any  bonds  is  denied,  until  such 
question  of  ownership  has  been  deter- 
mined. In  re  Consumers'  Albany  Brew- 
ing Co.  (D.  C.  1914)  216  Fed.  9S3. 

Where  the  assets  of  the  bankrupt 
coming  into  the  hands  of  tbe  trustte  in- 
clude commodities  in  process  of  con- 
struction or  preparation,  such  as  un- 
finished machinery  in  tbe  bankrupt's 
workshops,  not  so  far  completed  as  to 
be  salable,  but  it  is  shown  that  they 
could  be  finished  and  made  ready  for 
the  market  in  a  short  time  and  at  a 
comparatively  small  cost,  snd  would 
then  commsnd  such  a  price  as  would 
result  in  substantial  benefit  to  the  es- 
tate, the  court  may  authorize  the  trus- 
tee to  finish  such  goods  for  sate  and  to 
(lefray  tbe  necessary  cost  thereof  out  of 
the  funds  of  tbe  estate.  Foster  v. 
Ames  (C.  C.  1S69)  Fed.  Gas.  No.  4,- 
965.  Such  B  course  ii  also  proper 
(11462) 


where  tbe  business  must  be  conl 
In  operation  becanse  it  can  on 
sold  to  good  advantage  as  a  goiU{ 
cem,  as,  for  instance,  in  the  cose 
hotel.  In  re  Bayley  (D.  C.  1909 
Fed.  S22,  22  Am.  Bankr.  Bep. 
Where  a  bankrupt  orchard  com 
baviog  contracted  to  plant,  cult 
and  irrigate  orchards  pending  pa; 
of  the  price,  bad  aasigned  all  but  < 
BDch  contracts  before  adjudicatioi 
trustee  was  not  entitled  to  continu 
tivatiOD  against  the  objection  of  a 
itor.  In  re  Wenatchee  Height) 
chard  Co.   (D.  C.  1914)   212  Fed 

The  trustee  should  be  required  t 
all  bills  properly  and  legitimately 
tracted  by  him  in  the  conduct  c 
bankrupt's  business.  In  re  Patte 
C.  1906)  143  Fed.  994,  16  Am.  E 
Rep.  450.  He  should  be  requii 
pay  the  wages  of  skilled  employes 
it  is  necessary  to  retain  as  bein 
only  persons  acquainted  with  the 
nesB.  J.  I.  Caae  Plow  Works  v 
wards  (1898)  176  111.  34,  51  N.  E 

The  trustee  is  not  liable  to  sn  : 
for  damages  for  tbe  negligence 
employe  resnlting  in  injury  Co  a  i 
ger,  where  it  is  not  shown  that  hi 
himself  out  as  conductiUB  tbe  bu 
In  any  other  capacity  than  as  an  < 
of  the  court,  and  where  no  pei 
negligence  is  imputable  to  bim.  C 
y.  Barney  (1875)  63  N.  Y.  281.  2( 
Rep.  533. 

7.  Colleotlan  of  atstta^— If  tbe 
tee  in  bankruptcy  could  learn  < 
existence  of  available  assets  «f  tl 
tate  by  proper  inquiry,  snd  fails 
so,  he  is  chargeable  with  negli 
Avery  v.  Cieary  (1890)  132  U.  E 
10  Sup.  Ct  220,  33  L.  Ed.  468; 
hawk  V.  Yerkea  (1891)  142  U.  S. 
Sup.  Ct.  104.  35  L.  Ed.  915.  A 
may  be  charged  in  his  account  wi 
value  of  assets  which  never  cam 
bis  pOBSession  If  he  failed  in  hit 
to  recover  tbam.  In  re  Reinbol 
C.  A.  1907)  157  Fed.  672.  18 
Bankr.  Bep.  15. 

The  trustee  iu  bankruptcy,  if  I 
do  eo  without  a  breach  of  tbe 
may  take  physical  pos session  o 
property  of  the  bankrupt,  where 
may  be  found,  and  if  money  has 
converted  into  goods,  they  may  be 

be  certainly  identified.  Brush  v.  B 
ard  (1857)  19  111.  31.  He  may 
tcin  replevin  for  goods  of  tbe  bac 
to  which  he  is  entitled  as  trustee. 
doD  V.  Farrington  (1881)  46  Micl 
9  N.  W.  458;  Coats  v.  Farri 
(1881)  46  Mich.  422,  9  N.  W.  46( 
may  maintain  ejectment  for  the 
ery  of  real  property  of  the  ben 
Kirkpatrick  y.  Clark  (1890)  1{ 
842,  24  N.  EL  71,  8  L.  R.  A.  5 
Am.  St  Rep.  531.  It  may  be  tb< 
of  tbe  trustee  to  institute  proce 
in  bankruptcy  against  bis  bank 
insolvent  debtor  as  the  only  av: 
Dieaiia  ft(  coUectlnf  any  porticm 
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CL    In  re  Jonei  (D.  C.  1873)  7  N.  B. 

SOS,    Fed.    Caa.    No.    7,460.      The 

iBtee  may,  in  proper  caaea,  sdvaoce 

>  interests  of  the  estate  b;  a  bargain 

compromiae  witb  an  adverse  claim- 
t  or  other  party.  In  re  B.  M.  New- 
1   A   Co.    (1907)    153   Fed.   841,    83 

G.  A.  23,  IS  Am.  Bankr.  Hep.  507. 
It  Bucb  bargain  or  compromiae  mnat 
t  be  contrary  to  law  or  to  morality 

public  policy.     In  re  Rosenblatt  (D, 

1907)  \SS  Fed.  336,  18  Am.  Bankr. 
:p.  663. 

rhe  trustee  in  bankruptcy  may  aom- 
itily  apply  for  an  order  reqoiting  tne 
nkrupt  to  surrender  to  him  any  prop- 
Ly  nhjch  the  latter  has  in  his  posses- 
m  or  under  hie  control  lu  re  Wright 
).  a  1910)  177  Fed.  078,  24  Am. 
mkr.  Rep.  437 ;  In  re  B.  I.  Fidler  & 
•a  {D.  C.  1908)  163  Fed.  973,  21 
n.  Bankr.  Rep,  ini.  He  may  likewise 
iply  for  sn  order  for  the   surrender 

property  in  the  hands  of  third  per- 
ns which  is  clainitd  by  him  as  assets 

theestnte.  UuellerT.Nugent  <1902) 
14  D.  8.  1,  22  Sup.  Ct  269,  46  li. 
].  405,  7  Am.  Bankr.  Rep.  224;    In 

GUI  (C.  C.  A-  1911)  190  Fed.  726, 
I  Am.  Bankr.  Rep.  883;  In  re  Fea- 
tk  (C.  C  1910)  178  Fed.  861,  24  Am. 
mkr.  Rep.  lS9i   In  re  Holbrook  Shoe 

Leather  Co.  (D.  C.  1908)  165  Fed. 
'3,  21  Am.  Bankr.  Rep.  Sll;  lu  re 
avis  (D.  C.  1903)  119  Fed.  900,  9 
m.  Bankr.  Rep.  670;  In  re  Mills  (D. 
.  1910)  173  Fed.  409.  26  Am.  Bankr. 
ep.  278;  In  re  Famous  Clothing  Co. 
3.  C.  1910)  179  Fed.  1016,  24  Am. 
snkr.  Rep.  780;  In  re  Meier  (C.  a 
.  1910)  182  Fed.  790,  2B  Am.  Bankr. 
ep.  272:  In  re  Friedman  (G.  G.  A. 
)08)  161  Fed.  280,  20  Am.  Bankr. 
ep.  37, 

A  peraon  having  the  possession  ot 
roperty  which  belongs  to  the  estate  in 
LnkrDptcy  may  be  enjoined  from  dis- 
using of  It  or  transferring  it.  In  re 
ickson  (D.  C.  1899)  94  Fed.  707,  2 
m.  Bsnltr.  Hep.  501.  Or  such  person 
ay  be  ordered  to  withdraw  an  unlaw- 
kl  claim  to  it.  In  re  Home  Discount 
0.  (D.  C.  1906)  147  Fed.  638,  17  Am. 
ankr.  Rep.  168. 

If  property  claimed  as  assets  of  the 
■tate  is  In  the  hands  of  a  receiver 
ppointed  by  a  state  court,  the  trus- 
;e's  proper  course  is  to  apply  to  the 
jurt  which  appointed  the  receiver  for 
B  order  for  its  eurreoder.  Seligmaa 
.  Ferst  (137^5)  57  Cla.  561. 

The  trustee  in  bankruptcy  may  sue  to 
it  aside  fraudulent  conveyances  or 
ran »f erg  and  recover  the  property  af- 
itted,  FaUs  City  "Hnware  Co.'s  Trus- 
=f  V.  Levine  (1907)  31  Ky.  Law  Rep. 
103.  104  S.  W.  716.  And  he  may 
roceed  against  a  creditor  to  recover 
loney  received  by  him  from  the  bank- 
apt' after  the  Institution  of  the  pro- 
Eedinga.  Knapp  &  Spencer  Co.  t. 
)iew  (1908)  160  Fed.  418,  87  C.  U 
L.  366,  20  Am.  Bankr.  Bep.  850.  Th« 
rnstee  may  also  proceed  against  direc- 
or*  of  «  bankrupt  meicantile  corpora- 
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tion,  who  were  alao  its  managing  offi- 
cers, having  sole  charge  of  its  business 
and  property,  for  an  unexplained  short- 
age in  assets.  Bynum  v.  Scott  (D.  C, 
1014)  217  Fed.  122. 

If  the  trustee  is  satlafied  that  prop- 
erty which  comes  into  tiia  hands  did  not 
belong  to  the  bankrupt,  he  should  at 
once  return  it  to  the  true  owner.  In 
re  Noakes  (D.  C.  1873)  1  N.  B.  R.  592, 
Fed.  Ctts.  No.  10,281. 

8.  Radamptian  of  prvptrty. — When  a 
trustee  finds  that  a  bankrupt  owns 
property  subject  to  Mens,  he  should  pe- 
tition the  court  for  instructions  as  to 
the  course  which  he  should  pursue.  In 
re  Cutler  &  John  (D.  C.  1016)  228  Fed. 
771. 

Under  authoiity  from  the  court  of 
bankruptcy,  the  trustee  may  redeem 
land  from  a  conveyance  which,  though 
absolute  in  form,  was  intended  as  a 
mortgage  and  was  accompanied  by  a  pa- 
rol defeasance.  Forsast  t.  Hyman 
(1891)  138  III.  423,  28  N,  B.  800.  And 
from  a  foreclosure  sale  under  a  decree 
rendered  after  the  adjudication,  if,  by 
the  law  of  the  aCaCe,  euch  a  right  of 
redemption  remains  in  the  bankrupt 
mortgagor.  Id  re  Novak  (D.  C.  lOOl) 
111  Fed.  161,  7  Am.  Bankr.  Rep.  27. 
And  he  may  redeem  property  of  the 
bankrupt  which  has  been  sold  on  exe- 
cution to  the  judgment  creditor,  with- 
out paying  the  unsatiafied  balance  of 
the  judgment  or  taking  the  property 
subject  to  the  Hen  of  the  judgment 
Lloyd  T.  Hoo  Sue  (D.  C.  1878)  Fed. 
Caa.  No.  8.432. 

9.  PsrforHince  of  bankrupt's  con- 
traots  or  obligation*^— A  trustee  in 
bankruptcy  is  hound  to  carry  out  the 
bankrupt's  valid  contracts  made  in  good 
faith  and  not  in  fraud  of  his  creditors. 
In  re  Stewart  (D.  C.  1012)  193  Fed. 
791,  27  Am.  Bankr.  Bep.  520.  And  the 
trustee  is  estopped  by  the  acts  of  the 
bankrupt,  and  bound  by  his  conduct  and 
agreements  to  the  same  extent  that  the 
bankrupt  would  be  bound  before  the 
adjudication.  Watson  v.  Proiimity 
Mfg.  Co.  (1908)  147  N.  C.  478.  61  S.  E. 
273,  Rights  of  trustee  in  bankruptcy 
for  bankrupt  contractor  are  no  greater 
than  those  of  the  contractor.  Mankius 
v.  Forward  Movement  Syndicate  (Cat 
App.  1016)  152  Pac.  313. 

While  a  trustee  in  tiankruptcy  Is  not 
bound  to  accept  property  or  take  over 
con  tree  Is  which  are  onerous  and  un- 
profitable, be  is  required  to  elect  wheth- 
er to  assume  an  existing  executory  con- 
tract and  to  continue  its  performance 
and  ultimately  dispose  of  it  for  the 
benefit  of  the  estate,  or  to  renonnce  it, 
and  leave  the  injured  party  to  such  le- 
gal remedies  for  the  breach  as  the  case 
afforda.  If  he  electa  to  assume  a  con- 
tract, and  completes  it,  he  Is  entitled 
to  whatever  the  bankrupt  would  have 
received,  but  on  the  other  hand  be  takes 
the  contract  cum  onere,  as  the  bank- 
rupt held  it.  subject  to  all  of  ita  pro- 
visions   and    conditions.      Dnshane    t. 
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Belli  (1S96)  181  U.  S.  518.  16  Sap. 
Ct.  637.  40  L.  Ed.  791;  United  Statei 
Tniit  Co.  T.  Wabaah  Ry.  (1693)  150 
U.   S.  280,  14   Sup.  Ct.   86,  ST  L.   Ed. 

1085;  Sparhawk  v.  Terkei  (1891)  142 
U.  3.  1,  12  Sup.  Ct.  104,  85  L.  Ed.  916; 
AmeriCHn  File  Co.  v.  Garrett  (1884) 
110  U.  S.  288,  4  Sup.  Ct.  90.  28  L. 
Ed.  149:  In  re  CbamberB,  Calder  ft 
Co.  (D.  C.  IDOO)  98  Fed.  866,  3  Am. 
Banki.  Rep.  537;  AtcblaoD.  T.  &  S.  F. 
Ry.  Co.  V.  Hurley  (1907)  153  Fed.  G03, 
82  C.  C.  A.  453,  18  Am.  Bankr.  Rep. 
396;  Watson  t.  Merrill  (1906)  13C 
Fed.  359,  69  C.  C  A.  185,  14  Am. 
Bankr.  Rep.  453;  In  re  Nicholne  (D. 
C.  1903)  122  Fed.  299,  10  Am.  Bankr. 
R(4).  291;  Wilkina  v.  Tourtellott  (1S82) 
28  Kan.  825.  This  course  is  ofteu  prop- 
er with  regard  to  property  held  by  the 
bankrupt  under  a  contract  of  condition- 
al sale,  where  the  assets  of  the  estate 
will  be  increased  by  the  completion  of 
the  conditions  by  the  trustee  and  the 
consequent  vesting  of  full  titie  to  the 
article  in  question.  In  re  Grainjter 
(1908)  1601  Fed.  69.  87  C.  C.  A.  225, 
20  Am.  Bankr.  Rep.  106;  Hurley  v. 
AUman  Gus  Fngine  &  Machine  Co. 
(1911)  144  App.  DiT.  300,  129  N.  Y. 
Supp.  14;  Tiemey  v.  Butler  (1909)  144 
Iowa.  553,  123  N.  W.  213.  Where  the 
bankrupt  was  a  building  contractor,  and 
bad  an  unfinished  contract  on  hand  at 
the  time  of  hla  adjudication,  the  trustee 
may  be  directed  by  the  court  to  com- 
plete the  contract  and  collect  the  bal- 
ance due  under  it.  Davis  v.  Fidelity  & 
Deposit  Co.  (1902)  75  App.  Div.  518, 
78  N.  I,  Supp.  336;  Ford  v.  State 
Board  of  Education  (1911)  166  Mich. 
658,  132  N.  W.  467.  Where  the  bank- 
rupt corporation  held  property  nnder 
a  lease,  which  required  it  to  erect  an 
expensive  building  on  the  leased  land, 
and  bad  failed  to  perform  the  condi- 
tion, and  had  received  notice  of  a  for- 
feiture ot  the  lease  for  breach  of  such 
condition,  all  before  ita  adjudication  in 
bankruptcy,  the  court  of  bankruptcy,  on 
petition  of  the  lessor,  decreed  the  en- 
forcement o(  the  forfeiture  and  direct- 
ed the  trustee  to  surrender  poaaeasion, 
this  being  the  only  effective  means  of 
protecting  the  rights  of  the  lesiior. 
Lindeke  v.  Associates  Realty  Co.  (1900) 
146  Fed.  630,  77  C.  C.  A.  66,  17  Am. 
Bankr.  Rep,  215. 

10.  Dattes  with  raferanoo  to  leasari 
property. — Bankruptcy  of  a  tenant  does 
not  terminate  the  lease,  but  the  tenant 
remains  liable,  and  ita  obligation  to  pay 
rent  is  not  discharged  as  to  the  future 
unless  the  trustee  electa  to  retain  the 
lease  as  an  asset.  In  re  Sherwooda  (C. 
C.  A.  1913)  210  Fed.  754.  The  trustee 
Is  not  boand  to  easume  a  lease  made  to 
the  bankrupt  unless  he  thinka  it  will 
be  for  the  benefit  of  the  creditors;  he 
bne  an  option  either  to  accept  It  or  to 
abandon  it.  In  re  Chambers,  Calder  & 
Co.  (D.  C.  1900)  ftS  Fed.  805,  3  Am. 
Bankr.  Rep.  537;  Summerville  v.  Kel- 
liher  (1904)  144  CaL  165,  77  Pac.  889. 
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The  tmatee  cannot  be  charged  i 
obhgadona  of  the  lease  witboi 
affirmative  act  of  acceptance 
part  In  re  Frasin  (1910)  1! 
28,  106  C.  C.  A.  320,  24  Am. 
Rep.  903.  While  the  trustee  mi 
election  decline  to  continue  a  I 
the  bankrupt  for  the  benefit  of 
tate,  and  thus  relieve  himeelt 
estate  from  further  liabiUtr  i 
a  referee  has  no  power  to  oi 
cancellation.  In  re  J.  Sapinsky 
(D.  C.  1913)  208  Fed.  523, 
Bankr.  Rep.  416.  The  trustee  : 
accorded  a  reaaonatile  length 
after  his  appointmeQt  in  whicli 
cide  whether  he  will  take  over  t: 
or  not  In  re  Rubel  (D.  C.  19i 
Fed.  131,  21  Am.  Bankr.  Bep.  I 
re  Ells  (D.  C.  1900)  98  Fed. 
Am,  Bankr.  Bep.  564;  In  re 
(D.  C.  1913)  205  Fed.  673.  Wl 
bankrupt's  landlord  repeatedly  i 
of  the  trustee  as  to  when- he  wo 
render  the  possession,  and  wa 
to  accept  a  surrender,  having  ne 
with  a  new  tenant,  hut  the  trual 
him  no  informatioQ,  but  conti 
occupy  the  premises,  held,  t 
trustee  was  liable  for  the  rents 
or  not  he  had  any  tunda  in  his  1 
reimburse  himself.  Id  re  Met 
traction  &  Refining  Cu.  (C.  C.  i 
195  Fed.  226,  27  Am.  Bankr.  1 

If  the  trustee  elects  to  assi 
lease,  he  ma;  continue  to  occ 
premises  to  the  end  of  the  st 
term.  In  re  Schwartiman  (D.  < 
167  Fed,  399,  21  Am.  Bankr.  K 
He  will  be  liable  for  the  stipnlat 
Matter  of  Otia  (1886)  101  N. 
6  N.  E.  671;  Brooklyn  Impr 
Co,  V,  Lewis  (1910)  136  App.  I 
122  N.  Y.  Supp.  111.  He  will  I 
for  a  share  of  the  crops  raised 
IsDd,  if  that  la  among  the  condl 
the  leaae,  Summerville  v. 
(1904)  144  CaL  155,  77  Pac.  88! 

The  mere  fact  of  the  banhn 
a  lessee  does  not  sever  the  rel 
landlord  and  tenant,  and  the 
obligatian  to  pay  rent  under  b 
is  not  discharged  ea  to  the  fi 
bia  trustee  abandona  or  does 
aume  the  lease.  In  re  Roth  i 
(C.  C.  A,  1910)  181  Fed.  667, 
Bankr.  Rep.  688;  In  re  Scru 
C.  1913)  206  Fed.  673. 

H  the  rent  was  in  arrear  at  I 
of  the  bankruplcy  of  the  teni 
the  landlord  had  not  taken  thi 
sary  steps  to  regain  poa session. 
not  oust  the  trustee.  In  re  Adi 
C.  1905)  134  Fed,  142,  14  Am, 
Bep.  23. 

A  court  of  bankruptcy  has  p 
restrain  a  landlord  from  int 
with  the  possession  by  the  trus 
store  occupied  by  the  bankruj 
an  unexpired  lease,  and  which  < 
a  valuable  stock  of  goods,  a 
trustee  haa  had  a  reasonable 
dispose  of  the  aame,  where  thej 
he  removed  without  serious  los 
estate,  and  on  the  giving  of  a 
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irotect  tbe  landlord  trom  lois.  In  re 
Ichwartimao  <D.  C.  1909)  197  Fed. 
09,  21  Am.  Bankr.  Bep.  885. 

Where  the  trustee  contlDUeB  in  the 
emporar;  occupation  of  leased  prem- 
ies, without  assuming  the  lease,  the 
mdlord  is  entitled  to  reasonable  com- 
leaeation  for  the  use  of  tbe  premiaes 
rhile  BO  occupied  by  the  trustee,  not 
leceaaaril}  the  sum  specified  in  tbe 
ease,  which  will  be  chargeable  as  a 
lart  of  the  expense  of  adraimstering 
he  estate.  In  re  Sberwoods,  Inc.  (C. 
:.  A,  1913)  210  Fed.  754;  Bray  v. 
:obb  (D.  C,  1900)  100  Fed.  270,  3 
lin.  Bankr.  Sep,  788:  In  re  Lucten- 
lili  (D.  C,  1004)  127  Fed.  084,  11  Am. 
lankr.  Rep.  455;  In  re  Jefferson  (D. 
3.  1800)  93  Fed.  048,  2  Am.  Bankr. 
iep.  206;  In  re  Grimes  (D.  C.  1800) 
K  Fed.  520.  2  Am.  Bankr.  Rep.  730; 
ji  re  Secor  (D.  C.  1883)  18  Fed.  319. 
[I  the  trustee  and  the  landlord  have 
lot  made  any  agreement  as  to  the 
kmount  of  BUcb  compeDsation,  the  lat- 
.er  is  entitled  to  recover  on  a  quantum 
neruit.  In  re  Grignard  Lithographic 
Zo.  (D.  C.  1907)  155  Fed.  600,  19  Am. 
Bankr.  Rep.  101;  In  re  Adams  Cloak, 
Suit  &  Fur  House  (D.  C.  1912)  199 
Fed.  337,  28  Am.  Bankr.  Kep,  923. 
[f  the  trustee  occupies  only  a  part  of 
the  premises,  the  rest  having  been  sub- 
.et  b;  tbe  bankrupt,  the  landlord  can 
jemand  rent  only  for  the  portion  ac- 
tually occupied.  In  re  J.  Frank  Stan- 
ton Co.  (D.  C.  1008)  162  Fed.  160,  20 
Km.  Bankr,  Rep,  540.  Where  the  trus- 
tee, with  knowledge  of  the  expiration  of 
the  lease,  holds  over  for  several  days, 
DO  twit  h  Stan  ding  a  notice  to  quit,  be 
tiecomea  a  trespasser  and  is  personally 
liable  for  the  damages  sustained.  In 
re  Hunter  (D.  C,  1907)  151  Fed.  904, 
IS  Am.  BaDkr.  Rep,  477. 

M.  Expenditures  by  trwtee.— Expen- 
ditures by  a  trustee,  to  be  allowed  by 
the  court,  mult  have  been  actually 
made,  reasonably  necessary,  and  benefi- 
cial to  the  estate,  having  regard,  on  tbe 
one  hand,  to  economy  in  the  adminis- 
tration of  tbe  estate,  and,  on  the  other 
hand,  to  the  necessity  of  realixing  all 
that  is  possible  for  tbe  creditors.  Id  re 
Krause  (D.  C.  1907)  155  Fed.  702,  19 
Am.  Bankr.  Rep.  93;  In  re  Criblier  (D. 
C.  1911)  1S4  Fed,  338,  25  Am.  Bankr. 
Rep.  T65;  Akers  v.  Veal  (1881)  68  Ga. 
302. 

Tbe  trustee  is  allowed  to  incur  nil 
necessary  expenses  for  the  care  and 
custody  of  the  bankrupt's  property  so 
long  as  it  remains  in  his  bands,  Gard- 
ner V.  Cook  (D,  C,  1872)  7  N,  B,  R. 
348,  Fed.  Cas,  No.  6,226.  Where  a 
part  of  tbe  estate  consists  of  horses 
or  cattle,  the  trustee  must  pay  tbe 
proper  charges  of  an  agistor  with  whom 
they  were  pastured.  In  re  Mitche!!  (D. 
C.  1872)  8  N.  B.  B.  4T,  Fed.  Cas.  No. 
9,657.  He  must  also  pay  the  charges 
of  Bu  officer  wbo  bad  the  stock  in  bis 
charge  under  a  foreclosure  or  attach- 
meat  which  was  diMolved  by  the  bank- 
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ruptcy  proceedings.  Zeiber  t.  Hill  (D. 
O,  18701  Fed.  Cas.  No.  18.206;  In  r« 
Davis  (D.  C,  190T1  155  Fed,  671.  19 
Am.  Bankr.  Bep.  98. 

The  trustee  may  charge  tbe  estate 
with  necessnrv  office  expenses  of  hia 
administration,  as  for  stationery  uud 
postage.  In  re  Pegues  (D,  C.  1860) 
8  N,  B.  R.  80,  Fed.  Cas.  No,  10,907; 
In  re  TuIIey  (D.  C.  1889)  3  N.  B,  K. 
82,  Fed,  Cas.  No.  14.235.  And  for  the 
rent  of  an  office  and  the  wages  of  a 
bookkeeper,  if  shovm  to  be  necessary 
for  the  efficient  administration  of  tbe 
estate.  In  re  Barnes  <D.  C,  1883)  18 
H'ed.  158. 

The  rent  of  premises  temporarily  oc- 
cupied by  the  trustee,  under  an  unex- 
pired lease  to  the  bankrupt,  for  the 
purpose  of  storing  the  bankrupt's  prop- 
erly or  keeping  it  together  until  it  c«a 
be  sold,  is  chargeable  as  part  of  the  ex- 
pense of  administration.  In  re  Hun- 
ter (D,  C.  1007)  151  Fed,  904,  18  Am. 
Bankr.  Rep.  477. 

It  is  the  duty  of  a  trustee  in  bank- 
ruptcy to  pay  all  taxes  assessed  or  be- 
coming due  on  the  property  of  the 
bankrupt  while  it  remains  in  bis  hands 
for  administration,  and  be  will  be  al> 
lowed  credit  for  such  payments. 
Swarts  V.  Hammer  (1903)  120  Fed. 
256,  56  C.  C.  A.  92,  9  Am.  Bankr,  Rep. 
691:  In  re  William  F.  Fisher  &  Co, 
(D.  C.  1906)  148  Fed,  907,  17  Am. 
Bankr.  Rep.  404;  In  re  Mitchell  (D. 
C.  1878)  16  N.  B.  R,  535,  Fed.  Cas. 
No,  9,058.  And  where  he  finds  tbe 
bankrupt  to  be  tbe  owner  of  imported 
merchandise,  he  may  and  should  pay 
the  customs  duties  on  it,  in  order  to 
release  It  from  bond,  and  so  make  it 
available  as  assets.  J.  I.  Case  Plow 
Works  V.  Edwards  (1898)  176  lU,  34. 
51  N.  E.  618. 

The  estate  in  bankruptcy  must  also 
bear  the  cost  of  actions  or  proceedings 
properly  undertaken  by  the  trustee  tor 
the  purpose  of  recovering  assets  or 
contesting  spurions  claims,  but  be  will 
not  be  allowed  tbe  costs  of  unfounded 
and  ntinecessary  litigation.  In  re  Jo- 
aephson  (D.  C.  1008)  121  Fed.  146,  » 
Am.   Bankr.  Bep.   608. 

In  regard  to  paying  out  the  money 
of  the  estate  for  any  other  purpose 
than  tbat  of  administration  expenses, 
tbe  trustee  must  have  the  warrant  or 
order  of  tbe  court,  and  without  it  he 
acts  at  hia  own  peril,  as,  for  example, 
where  he  pays  to  a  lien  creditor  hia 
distributive  share  of  the  estate  with- 
out noticing  an  attorney's  lien  upon  it 
for  services  in  securing  its  allowance. 
In  re  Rude  (D.  C.  1900)  101  Fed.  805. 
4  Am,  Bankr.  Kep.  319,  Claim  of  one 
employed  by  a  corporation  to  investi- 
gate its  operations,  wbo  after  its  bank- 
ruptcy reported  thereon  to  its  direc- 
tors as  instructed  by  them,  held  prop- 
erly disallowed  as  a  claim  for  compen- 
satioD  for  services  in  tbe  administra- 
tion of  the  bankrupt  estate.  In  re  Uu- 
ion  Dredgiui  Co.  (D.  0. 1015)  226  Fed. 
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188.  Settlement  of  the  accounts  of  « 
trustee,  with  respect  to  a  sum  received 
br  him  and  his  coooiel  in  settlement  of 
a  criminal  prosecution  and  Irre^larl; 
used  outside  the  banliruptcy  proceed- 
iDgB,  approved.  In  re  Dl  Cola  (1814) 
217  Fed.  748,  133  C.  C.  A.  437. 

12.  Employmani  and  iwnpMsatlon  of 
-Imatae'a   at  to  may  .—Where   the   affairs 

of  the  estate  committed  to  his  charge 
are  simple,  and  require  no  more  than 
the  epplicatjou  of  inteUigence  and  good 
business  judgment,  the  trustee  is  not 
justified  in  charging  the  estate  with 
fees  tor  professional  advice  or  aasiat- 
ance.  In  re  Muldnar  (D.  C.  1870)  8 
Ben.  6S,  Fed.  Gas.  No.  ft.eOS:  Id  re 
New  York  Mail  8.  S.  Co.  (C.  C.  18G9) 
2  N.  B.  R.  423,  Fed.  Cas.  No.  10,210; 
In  re  Noyes  (D.  C.  1872)  6  N.  B.  R. 
277,  Fed.  Cas.  No.  10,371.  But  where 
the  situation  of  the  estate  is  such  that 
he  really  requires  legal  asBistance,  the 
trustee  ma;  emplo;  counsel,  and  Iheir 
fees  for  services  properly  and  sctually 
rendered  to  the  trustee,  to  a  reasonable 
amount,  may  be  allowed  as  part  of  the 
cost  of  administering  the  estate.  In  re 
Stotts  (D.  C.  1899)  93  Fed.  438,  1  Am. 
Baolcr.  Bep.  641;  In  re  Davenport  (D. 
C.  1869)  3  N.  B.  R.  77,  Fed.  Cas.  No. 
3,687;  In  re  Comstoek  (D.  C.  1875) 
13  N.  B.  H.  193,  Fed.  Cas.  No.  3,080. 
This  is  the  case  where  the  trustee  be- 
lievea  that  certain  property  belongs  to 
the  bankrupt,  but  cannot  recover  it 
without  litigadott,  and  needs  advice  as 
to  the  existence  of  a  cause  of  action 
and  the  probable  chances  of  succesa. 
In  re  McKenoa  (D.  C.  190S)  137  Fed. 
611,  15  Am.  Baukr.  Bep.  4;  In  re  Wa- 
terloo Organ  Co.  (C.  C.  A.  1907)  154 
Fed.  667,  18  Am.  Bankr.  Ilep.  752. 
And  an  attorney's  bill  is  evidence  of  his 
services  and  their  payment,  but  must 
be  supported  by  proof  of  the  occasion, 
necessity,  and  valne  thereof.  In  re 
Staff  (D.  C.  1872)  Fed.  Cas.  No.  13,- 
273.  The  trustee  (at  least  without 
authority  from  the  court)  cannot  re- 
tain an  attorney  to  conduct  a  suit  for 
a  contingent  fee.  In  re  Brinker  (D.  C. 
1879)  19  N.  B.  R.  196,  Fed.  Cas.  No. 
1,882. 

13.  —  Selection  of  atlornay.— As  to 
the  choice  of  an  attorney  for  the  trus- 
tee, it  is  the  policy  of  the  bankruptcy 
law  to  leave  the  selection  entirely  to 
the  trustee  himself,  subject  to  the  au- 
thority of  the  court  to  interfere  if  it 
appears  that  the  attorney  selected  is 
acting  under  improper  influences  or  for 
his  own  advantage.  In  re  Champion 
Wagon  Co.  (D.  C.  1912)  193  Fed. 
1004,  28  Am.  Bankr.  Rep.  61.  In  some 
jurisdictions  it  has  been  the  practice 
to  allow  the  creditors,  when  assembled 
in  their  first  meeting,  to  elect  an  at- 
torney for  the  trustae.  In  re  Little 
River  Lumber  Co.  (D.  C.  1900)  101 
Fed.  558.  But  this  is  wrong,  and  ref- 
erees should  not  allow  it  The  trus- 
tee should  be  left  free  to  choose  bia 


own  attorney  and  creditors  ha 
right  to  dictate  to  him  in  the  d 
In  re  Columbia  Iron  Works  ( 
1904)  142  Fed.  234,  14  Am.  1 
Rep.  526;  Id  re  Rusch  (D.  C. 
105  Fed.  607,  6  Am.  Bankr.  Rep 

Where  there  are  disagree menl 
tween  factions  of  creditors  as  I 
msnner  of  administering  the  esta 
matters  in  controversy  between 
ent  classes  of  creditors,  the  trust* 
not  be  authorized  to  retain  as  his 
sel  one  who  also  represents  anc 
tinues  to  act  for  any  of  the  crei 
In  re  Rusch  (D.  C.  1900)  106 
607,  5  Am.  Bankr.  Rep.  565; 
Columbia  Iron  Works  (D.  C.  1904 
Fed.  234,  14  Am.  Bankr.  Rep. 
But  see  In  re  Smith  (C.  C.  A. 
203  Fed.  369,  29  Am.  Bankr.  Rep 
where  it  is  said  that  the  genera 
that  a  receiver  may  not  employ  t] 
licitor  of  either  party  to  the  s 
which  he  is  appointed  is  applical 
trustees  in  bankruptcy,  but  it  if 
when  the  trustee  is  acting  ad  vers 
one  of  the  parties  that  there  is  ai 
propriety  in  his  employing  the  ci 
of  the  other;  and  that,  in  gene 
trustee  or  receiver  in  banhi 
should  not  employ  an  attorney  whi 
resents  the  bankrupt,  or  an  Inter 
litigation  having  an  interest  advei 
that  represented  by  the  trustet 
the  fact  that  attorneys  represent 
itors  of  the  bankrupt,  whose  int' 
are  not  adverse  to  the  estate  gem 
does  not  so  far  disqualify  tbem  I 
for  the  trustee  as  to  preclude  i 
lowance  for  their  services  to  the 
tee  out  of  the  estate. 

The  court  may  refuse  to  allov 
fee  to  an  attorney  representini 
trustee,  when  he  has  already  bet 
lowed  a  fee  as  attorney  for  the 
tioning  creditors,  which  covers 
services  rendered  to  the  trustee  ( 
estate.  In  re  Carolina  Cooperag 
(D.  C.  1899)  96  Fed.  950, 3  Am.  I 
Bep.  154.  But  while  the  tact  th 
attorney  had  acted  for  the  ban 
may  affect  the  propriety  of  bis  en 
m ent  as  counsel  for  the  trustee, 
does  not  deprive  him  of  the  rig 
compensation  for  services  actuallj 
dered.  In  re  Dimm  &  Co.  (D.  C. 
146  Fed.  402,  17  Am.  Bankr.  Rep 

14. Sarvlces  of  trustee  as  : 

nay  at  law^Where  the  trustee  is 
self  an  attorney  at  law,  it  has 
said  that  the  court  may,  in  its  d 
don,  allow  him  additional  compeni 
for  his  services  rendered  in  that  c 
ity  in  the  conduct  of  necessary  1 
tion  for  the  estate.  In  re  Welge  ( 
1880)  1  Fed.  218.  But  the  weif 
authority  is  the  other  way.  The 
tee  is  not  bound  to  place  bia  pi 
sioual  knowledge  and  skill  at  the 
ice  of  the  estate,  but  if  he  does,  hi 
not  have  compensation  therefor, 
cannot,  in  the  character  of  a  tr 
employ  himself,  in  the  character 
lawyer.    In  re  McKenna  (D.  0. 
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13T  Fed  eil,  16  Am.  Bankr.  Hep.  4; 
[a  re  Muldaur  (D.  C.  1875}  Fed.  Cas. 
No.  9,O05;  In  re  Drake  (D.  C.  1876) 
14  N.  B.  B.  150,  Fed.  Cm.  No.  4,058; 
In  re  Cook  (D.  C.  1883)  17  Fed.  328. 
15.  ——  Nature  of  sarvices  aid 
■mount  of  oonpeniatlon  of  ■ttoraey.r— 
No  compensalion  can  be  claimed  b;  an 
Bttomej'  for  services  not  rendered  un- 
der the  employment  of  llie  truatee, 
though  they  may  have  been  benefidal 
to  the  estate.  In  re  Hamburger  (D.  O. 
1875)  Fed.  Cai.  No.  5,874.  Nor  (or 
services  rendered  prior  to  the  appoint- 
ment of  tbe  trustee.  In  re  New  York 
MaU  S.  S.  Co.  (C.  C.  1869)  2  N.  B.  R. 
423,  Fed.  Caa.  No.  10^10.  Nor  for 
services  rendered  for  the  petitioniog 
creditors  in  the  bankruptcy  proceed- 
ings. Holland  V.  Mellwaine  (1915)  223 
Fed.  777,  139  C.  C.  A.  697.  Nor  for 
assistance  in  the  performance  of  the 
ordinary  duties  of  a  trustee,  such  aa 
making  up  reports,  statements,  and  ae- 
counta.  In  re  AveriU,  1  Nat.  Bankr. 
News,  544,  Bat  a  fee  may  be  allowed 
where  each  reports  or  accoanta  cover 
so  long  a  period,  or  involve  transac- 
tions of  auch  magnitude  and  complex- 
ity, aa  to  require  the  services  of  a  pro- 
fessional adviser.  Lape's  Adm'r  r. 
Jonea  (Ky.  1891)  IB  S.  W.  658.  An 
attorney  shonld  not  be  allowed  a  tee 
for  conducting  the  ezaminatlon  of  the 
bankrupt  or  a  witnese,  from  which  no 
benefit  to  the  estate  baa  resulted,  where 
he  viriually  acted  for  certain  creditors 
who  were  his  elieols.  In  re  Rocinsky 
(D.  C.  1900)  101  Fed.  229,  3  Am. 
Bankr.  Rep.  830. 

Counsel  for  the  trustee  may  be  allow- 
ed a  fee  for  trying  an  action  to  aet 
aside  an  unlawful  preference  given  by 
the  bankrupt.  In  re  Steams  Salt  & 
Lumber  Co.  (1915)  225  Fed.  1,  140  C. 
C.  A.  461.  But  not  for  aasiatance  to 
tbe  truatee  in  a  preliminary  search  or 
invest!  gaCion  to  ascertain  whether  a 
preference  has  been  given  or  property 
fraudulently  transferred.  In  re  Cook 
(D.  C.  1883)  17  Fed.  328.  But  the 
compenaation  of  attorneys  for  a  trustee 
in  bankruptcy,  in  a  contest  between 
antecedent  creditors  suing  to  set  aside 
a  conveyance  by  their  debtor,  and  sub- 
sequent creditors,  is  properly  charge- 
able against  the  bankrupt  estate.  In  re 
Atkins  (D.  C.  1015)  225  Fed.  639. 

Tbe  trustee  may  retain  counsel  not 
only  to  prosecute  actions  which  he 
brings,  bnt  also  to  defend  suits  brought 
against  him  by  creditors  or  claimants. 
Gazin  v.  Norton  (C.  C.  1889)  38  Fed. 
200.  But  he  cannot  charge  the  estate 
with  attorneys'  fees  incurred  in  an  un- 
succeBstul  attempt  to  retain  particular 
property 'aa  against  its  equitable  own- 
er. Gillespie  v.  Piles  (1910)  178  Fed. 
886,  102  C.  0.  A.  120,  24  Am.  Bankr. 
Rep.  502. 

As  to  the  amount  to  be  allowed  to 
the  trustee's  attorney,  it  will  naturally 
vary  with  the  drcumatances  of  the  par- 
ticular case,  tbe  only  general  rule  be- 
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ing  that  it  must  not  exceed  tbe  reason- 
able value  of  bia  services,  having  re- 
gard to  the  nature  of  the  work  per- 
formed and  also  to  the  amount  involved 
and  tbe  circumstances  of  tbe  estate. 
In  re  Cook  (D.  C.  1883)  17  Fed.  328; 
In  re  Hoffman  (D..  C.  1009)  173  Fed. 
234,  23  Am.  Bankr.  Rep.  10:  In  re  Mc- 
Kenna  (D.  C.  1005)  13T  Fed.  611,  IB 
Am.  Bankr.  Rep.  4;  In  re  Byerly  (D. 
C.  1904)  128  Fed.  637,  12  Am.  Bankr. 
Bep.  186:  In  re  Bignall  (D.  C.  1831) 
8  Fed.  385;  In  re  Drake  (D.  C.  1876) 
14  N.  B.  R.  150,  Fed.  Caa.  No.  4,058: 
In  re  Union  Dredging  Co.  (D.  C.  1915) 
225  Fed.  188;  In  re  Smith,  203  Fed.  369. 
The  rule  in  bankruptcy  that,  where 
many  contested  suits  in  which  amoanta 
not  extremel;  large  ate  involved,  attor- 
neys for  the  trustees  may  be  allowed  15 
per  cent  of  the  amounts  recovered, 
does  not  neceasarily  apply  where  the 
very  large  sum  ia  recovered,  since  the 
work  done  is  the  real  thing  to  be  paid 
for.  In  re  J.  M.  Fiskc  &  Co.  <D.  C. 
1913)  209  Fed.  982.  The  court,  in  al- 
lowiug  compensation  of  attorneys,  must 
£x  the  amount  of  compensation  with- 
out reference  to  the  fact  that  certain  of 
the  creditors  consented  to  a  specified 
allowance.  In  re  Atkins  <D.  C.  1015) 
225  Fed.  839.  An  allowance  to  counsel 
for  bankrupt's  truatee  covering  ordi- 
nary aervicea  held  not  to  preclude  an 
additional  allowance  for  subsequent  un- 
expected aud  extraordinary  services, 
made  necessary  by  tbe  filing  of  a  doubt- 
ful claim.  In  re  Metallic  Specialty 
Mfg.  Co.  (D.  C.  1914)  21B  Fed.  937. 

16. Claim  and  allowaaoe  of  at- 

lorisy's  faaa.— The  trustee's  charges 
for  the  fees  of  his  attorney  must  be  in- 
cluded in  his  accounts  and  submitted  to 
the  meeting  of  the  creditors.  In  re 
Hubbel  (D.  C.  1874)  fl  N.  B.  B.  523, 
Fed.  Cas.  No.  6,820.  They  must  be  al- 
lowed or  disallowed  by  the  court  of 
bankruptcy,  which  has  Jurisdiction  to 
determine.  Id  a  summary  manner,  all 
qaestions  aa  to  the  propriety  of  making 
Lue  allowance  and  tbe  amount.  In  re 
Brinker  (D.  C.  1879)  19  N.  B.  R.  195, 
Fed.  Cas.  No.  1,882;  In  re  Noyes  <D. 
C.  1872)  6  N.  B.  R.  27T,  Fed.  Cas.  No. 
10,371.  Fees  payable  to  counsel  for  a 
bankrupt's  trustee  are  subieet  to  su- 
pervision by  the  court.  In  re  Metallic 
Specialty  Mfg.  Co.  (D.  C.  1914)  215 
Fed.  937.  Attorney  for  trustee  in  suc- 
cessful action  held  not  entitled  to  re- 
tain compensation  from  recovery,  but 
bound  to  pay  tbe  entire  recovery  to  the 
bankruptcy  court,  and  submit  to  the 
court  bis  claim  for  compensation.  In 
re  Stemper  (D.  C.  1915)  222  Fed.  890. 
A  dismissal  of  the  proceedings,  though 
not  opposed  by  the  creditors,  wiU  not 
be  ordered  until  payment  of  the  rea- 
sonable and  proper  fees  of  the  trustee's 
attorney.  In  re  Sals  berry  (D.  C. 
1901)  107  Fed.  95,  5  Am.  Bankr.  Rep. 
S47. 

Of 


(11467) 


§9631 


BANKRUPTOY  (|  47) 


a 


ruptcy  to  deposit  the  fauds  of  the  es- 
tate 111  a  depository  deaisnated  b;  the 
court  is  imperative,  and  hie  compliance 
with  the  law  in  this  regard  canoot  be 
waived  by  tbe  coDeent  of  the  creditora 
and  all  partiea  Id  in te rest.  In  re 
Michel  (D.  C.  1880)  fl  Fed.  706. 
Though  he  may  himself  have  clalma 
agaiiiBt  the  eatate,  aa  for  diaburaemeiitB 
in  cash,  he  cannot  simply  re  tain  the 
amount  out  of  funds  coming  into  hia 
hands,  but  must  firat  deposit  auch  funds 
BB  required.  In  re  Kyle  (C.  G.  1910) 
181  Fed.  617.  Besides  ezposiuE  him- 
self to  smmadversion  and  possible  re- 
moval from  office,  a  trustee  who  omits 
altogelber  to  deposit  the  money  of  the 
eatate  may  be  cbiirged  with  interest  on 
it,  at  least  if  the  proper  depository 
would  have  paid  interest.  In  re  New- 
comb  {D.  C.  18S7)  32  Fed.  826;  In  re 
Burt  (D.  C.  1S.HC)  27  Fed.  548;  In  re 
Thorp  (D.  C.  1846)  Fed.  Cas.  No.  14,- 
002. 

As  to  the  manner  of  makiog  the  de- 
posit, the  statute  makes  no  explicit 
provision,  but  it  was  probably  the  in- 
tention of  the  legislators  tliat  the  funds 
of  each  estate  in  bankruptcy  should  be 
separately  deposited  to  the  credit  of 
the  truatee  as  such,  designating  the  ea- 
tate. In  re  Carr  (D.  C.  1"J02)  117  Fed. 
6r2.  8  Am.  Bankr.  Rep.  58;  Utica  Ins. 
Co.  7.  Lynch,  11  Paige  (N.  I.  1845) 
520. 

The  requirement  of  General  Order 
No.  29  (ante,  i  »til4),  that  funds  ahoU 
not  be  withdrawn  from  the  depository 
unless  on  check  or  warrant,  signed  by 
the  clerk  of  the  court  or  by  a  truatee, 
and  countersigned  by  the  jud^e  or  a  ref- 
eree, or,  in  some  drcum stances,  by  the 
clerk  or  his  assistant,  is  imperative, 
.and  the  diabursement  of  money  in  any 
.other  manner  is  irregular  and  may  sub- 
ject both  the  trustee  and  the  deposi- 
tory to  liability  on  their  bonds,  as  well 
as  to  attachment  for  contempt  of  court. 
In  re  Cobb  (D.  C.  1901)  112  Fed.  655, 
7  Am.  Bankr.  Rep.  202.  Even  the 
court  itself  cannot  violate  this  rule, 
and  it  haa  been  held  error  for  a  court 
of  bankruptcy  to  withdraw  the  pro- 
ceeds sf  a  sale  of  a  bankrupt's  property 
from  the  designated  depository  and 
have  the  money  deposited  in  another 
bank,  though  it  was  done  for  the  pur- 
,poae  of  securing  interest  on  the  fund 
while  it  was  tied  up  by  litigation.  Hut- 
tig  Mfg.  Co.  v..  Edwards  (1908)  160 
Fed.  619,  87  C.  C.  A.  521,  20  Am. 
Bankr.  Rep.  349.  For  aimUar  reasons, 
no  state  court  can  require  a  depoaitory 
to  pay  a  judgment  against  a  trustee  in 
bankruptcy  out  of  the  funds  deposited 
by  him.  Havens  v.  National  City  Bank 
(1875)  4  Hun.  (N.  Y.)  131.  But  if 
there  is  apprehension  that  the  money 
may  be  lost  through  the  insolvency  of 
the  depository,  the  court  may  hear  the 
suggestions  of  parties  in  interest  with 
reference  lo  removing  it,  or  may  do  the 
same  ex  ofGcio  and  without  application. 
Ex  parte  Shipley  (1853)  4  Md.  403. 
(11468) 


Where  an  officer  of  a  court  of 
luptcy  deposits  money  in  a  desii 
depository,  the  same  relation  of 
or  and  creditor  is  created  aa  i 
case  of  an  ordinary  bank  depoi 
that  the  court  no  longer  tias  the 
jurisdicdOQ  over  the  money  as 
over  funds  in  the  handa  of  a  re 
or  trustee,  and  hence  it  cannot 
marily  order  the  payment  of  i 
out  of  the  depository  after  the  t 
tioQ  has  passed  into  the  hands  i 
superintendent  of  banks  for  liquir 
In  re  Bologh  (D.  C.  1911)  18S 
825,  25  Am.  Bankr.  Rep.  726.  P( 
the  depository  may  be  regarded 
officer  of  the  court,  and  so  liab 
misconduct  in  misappropriatinj 
funds,  as  in  case  of  contempt,  hk 
cannot  be  true  of  each  of  thi 
ployfs  or  aervants  of  the  bank. 
Southern  Development  Co.  v.  H< 
&  T.  C.  Ry.  Co.  (C.  C.  1886)  2: 
344;  Id  re  Western  Marine  &  Fii 
Co.  (1865)  38  111.  289. 

In  regard  to  the  duty  of  the  r 
in  countersigning  checks,  it  is 
obaerved   that   this  is  a   judicial 


and  the  referee  will  be  justiGed 
fusing  bis  signature  if  be  lias  cai 
believe  that  the  amount  of  the 
itt  too  great,  or  that  the  propose< 
ment  is  fraudulent  or  for  an  i 
claim.  In  auch  drcumatance 
should  withhold  his  signature  Dt 
has  investigated  the  matter,  a 
will  not  be  couat rained  by  mane 
In  re  Clark  (D.  C.  1874)  9  N. 
67,  Fed.  Cas.  No.  2,810;  Peo 
Wood  (18G2)  35  Barb.   (N.  Y.)  6 

IB.  Rasponalblllty  for  nagiigai 
misoonduct.— A  trustee  in  bank: 
is  personally  responsible,  in  an 
on  hia  bond,  tor  property  of  ti 
tate  converted  to  his  own  use. 
wold  V.  Watkins  (1880)  20  Hun  C 
114.  In  regard  to  the  performai 
such  duties  of  hia  office  as  are  i 
ministerial  In  character,  and  d 
Involve  the  eierciae  of  discretion, 
liable  in  damages  to  any  person 
ed  by  his  neglect  or  omission  of 
Russell  V.  Phclpa  (1880)  42  Mid 
4  N.  W.  1.  He  is  personally  r 
aible  where  he  allows  money  in 
the  bankrupt  has  an  interest  to  b 
out  and  dissipated  by  a  bank  an 
tain  Joint  owners  without  obji 
Tjhen  he  could  linve  prevented  It. 
Kane  (D.  0.  1908)  161  Fed.  « 
Am,  Bankr.  Rep.  616. 

The  truatee  ia  not  allowed  wl 
or  reckleasly  Co  incur  coats  an 
pensea  in  litigation,  when  the  ei 
of  ordinary  prudence  and  for 
would  have  taught  him  that-liti 
waa  unnecessary  or  would  fall 
if  he  doea,  he  ia  peraonally  char 
with  sui^h  costs,  and  cannot  csat 
upon  the  eatate.  Kingsbury  v. 
era  (1889)  131  HI.  182.  22  N.  E 
In  re  Preston  (D.  0.  1873)  6  N. 
454,    Fed.    Caa.    No.    11,394;     : 


Ch.  B) 


BANKROPTCI   (|  47) 


§  9631 


Brinkinan  (D.  0.  18T2>  6  N.  B.  R.  541, 
Fed.  Cas.  No.  1.883.  But  tbe  eotate  of 
the  bankrupt  is  Dot  liable  to  tbird  per- 
■ona  injured  by  the  torta,  negligence,  or 
miaconduct  ot  the  trustee.  Adams  t. 
Meyers  (D.  C.  1870)  S  N.  B.  R.  214, 
Fed.  Cas,  No.  62;  King  t.  Dei ti  (1849) 
12  Pa.   156. 

19.  Authority  ol  Jolit  trustMI..— Un- 
der former  bankruptcy  acts  it  was  held 
that  where  two  of  Che  three  trueteea  of 
a  bankrupt  enter  Into  an  agreement,  in 
tbe  absence  of  tbe  third,  the  contract 
is  not  binding  upon  tbe  abaeot  trustee, 
unless  be  bad  previously  given  author- 
ity to  make  it,  or  unless  he  subsefjueut- 
ly  rccoguizes  and  acknowledges  iL 
Blight  V.  Ashley  (C.  C.  1808)  Fed.  Cas. 
No.  1.541.  But  this  rule  appears  to  be 
changed  by  the  provision  of  tbe  present 
statute  that,  when  three  trustees  have 
been  appointed,  the  concurrence  of  at 
least  tWo  ot  them  shall  be  necessary  to 
the  validity  of  their  every  act  concern- 
ing the  administration  of  the  estate. 
Supra,  this  section,  subdivision  "b." 

20.  Acoountt    and    reports    of    tre*- 

taw. — It  is  ill  the  power  of  the  referee 
to  make  an  order  requiring  tbe  truBtee 
to  file  an  account,  report,  or  stalemeDt 
which  is  due  from  him.  In  re  Bellamy 
(D.  C.  1867)  Fed.  Cas.  No.  1,266.  And 
his  obedience  to  such  order  ma;  ba 
compelled  by  the  court  of  bankruptcy 
by  commitment  as '  (or  contempt. 
O'Conor  v.  Sunseri  (C.  C.  A,  IDll)  184 
Fed.  712,  26  Am.  Bankr.  Rep.  1. 

Upon  the  final  settlement  of  the  trus- 
tee's  accounts,  a  clear  balance  sheet 
should  be  presented,  and  proper  vouch- 
ers should  be  tiled,  and  tbe  balance 
shown  by  such  sheet  most  correspond 
with  that  shown  by  the  atatement  of  the 
designated  depository.  In  re  Garr  (D. 
C.  1902)  116  Fed.  556,  8  Am.  Bankr. 
Bep.  635. 

The  final  account  of  the  trustee  is  to 
be  submitted  to  the  Snal  meeting  of  the 
creditors,  and  it  should  be  exhibited  and 
read  to  them,  though  they  may  dispense 
with  this  by  vote,  when  the  account  has 
been  on  file  long  enough  for  all  to  in- 
form themaelves  of  its  terms.  In  re 
Merchants'  Ins.  Co.  (D.  C.  1874)  Fed. 
Cas.  No.  0.442.  The  referee  must  pass 
upon  the  accounts  of  the  trustee,  and 
It  Is  his  duty  to  examine  qnd  pass  upon 
every  item  of  the  account,  without  re- 
gard to  whether  or  not  objections  Co 
partii:ular  items  are  raised  by  the  cred- 
itors. In  re  Fullick  (D.  C.  1912)  201 
Fed.  403;  In  re  Sawyer  (D.  C.  1877) 
Fed.  Cas.  No.  12,396.  The  district 
Judge  has  jurisdiction  Co  investigate  tbe 
condition  of  Che  trustee's  accounts  on 
petition  of  a  creditor,  to  ascertain  what 
dividenda,  if  any,  are  due  and  payable. 
In  re  Sand  (D.  C.  1822)  Fed.  Cas.  No. 
12.302. 

Any  person  who  desires  to. object  to 
the  decision  of  the  referee  in  allowing 
or  disallowing  a  particular  item,  wheth- 
er it  be  the  trustee  himself  or  a  cred- 


Itor.  should  promptly  file  exceptions  to 
the  account  as  passed,  and  bring  ths 
matter  before  the  judge  by  petition  for 
review  of  the  referee's  rulings.  In  re 
Beliapce  Storage  &  Warehouse  Co.  (D. 
G.  1900)  100  Fed.  619.  4  Am.  Bankr. 
Rep.  49;  In  re  Clark  (D.  C.  1874)  9 
N.  B.  R.  67,  Fed.  Cas,  No.  2,810.  See 
In  re  Byerly  (D.  C.  1904)  128  Fed.  637, 
12  Am.  Bankr.  Rep.  186.  But  the  ex- 
ceptant must  move  promptly,  or  be  will 
be  deemed  to  have  acquies:^ed.  In  re 
Scherr  (D.  C.  1005)  138  Fed.  695,  14 
Am.  Bankr.  Rep.  794.  The  decision  of 
the  judge  on  such  exceptions  is  aim 
subject  to  review  by  the  appellate  court, 
but  proceedings  for  its  review  must  be 
taken  in  due  season,  and  if  not,  the 
order  of  the  court  will  become  final  and 
cannot  be  set  naide  or  modified  on  mo< 
tioD.  In  re  Hoyt  &  Mitchell  (D.  0. 
1904)  127  Fed.  968,  11  Am.  Bankr. 
Rep.  784. 

21.  Duty  to  furnish  Interaatlon.— 
Failure  of  the  trustee  to  Inform  credi- 
tors of  their  rights  and  of  the  condition 
of  the  estate,  when  the  suppression  of 
facts  is  in  the  interest  of  one  class  of 
creditors,  is  good  cause  for  the  removal 
of  the  trustee.  Ex  parte  Perkins  (C. 
C.  1373)  Fed.  Cas.  No.  10,982. 

The  referee  is  one  of  those  entitled 
to  demand  proper  and  necessary  infor- 
mation from  tbe  trustee.  In  re  Clark 
(D.  C.  1871)  6  N.  B.  R.  194,  Fed.  Cas. 
No.  2,807.  And  so  is  the  bankrupt. 
In  re  Blaisdell  (D.  a  1871)  Fed.  Cas. 
No.  1.488.  And  so  is  any  creditor  of 
the  bankrupt  even  thoujtb  be  has  not 
formally  proved  bis  claim.  In  re  Ssm- 
nelsohn  (D.  C.  1000)  174  Fed.  Oil,  23 
Am.  Bankr.  Rep.  528.  Or  tbougb  he 
has  instituted  proceedings  against  tbe 
trustee  for  the  reclamation  of  specific 
property.  In  re  Saur  (D.  C.  1903)  122 
Fed.  101,  10  Am.  Bankr.  Rep.  353. 

22.  OlBoharga  ef  tmstse.— The  dis- 
cbarge of  a  trustee  in  bankruptcy  may 
be  effected  by  a  written  order  made  by 
the  referee,  but  the  Judge  has  power 
to  review  and  vacate  such  order. 
Brown  v.  Persons  (1903)  122  Fed.  212, 
5S  C.  C.  A.  658,  10  Am.  Bankr.  Rep. 
416. 

Objections  to  the  allowance  of  the 
account  and  the  discharge  of  tbe  trus- 
tee may  be  filed  by  any  creditor  who 
alleges  fraud  or  embezzlement  on  the 
part  of  the  trustee  or  any  such  mis- 
management of  the  estate  as  would 
render  him  liable  to  be  surchai^ed  with 
losses  or  wasting  of  assets.  In  re 
Peabody  (D.  C.  1877)  16  N.  B.  R. 
243.  Fed.  Cas.  No.  10,866. 

The  court  may  set  aside  a  discharge 
of  the  trustee  which  has  inadvertently 
found  its  way  into  the  files  of  the  court, 
and  may  order  bim  to  proceed.  May- 
bin  V.  Raymond  (C.  C.  1877)  16  N.  B. 
E.  353.  Fed.  Cas.  No.  9,338. 

After  receiving  his  discharge,  and 
unless  it  is  vacated,  the  trustee  has 
BO    ^wer    t«    convey    property    which 
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awte  into  his  handi  at  ameti  of  the 
estate,  and  the  mere  fact  that  hit  con- 
Teyance  recitcB  that  it  ie  executed  to 
correct  a  former  deed  giyis  it  do  ad- 
ditions! effect.  Richards  v.  North- 
western Coal  &  MiDing  Co.  (1909)  221 
Mo.  149,  119  S.  W.  963.  But  an  order 
made  by  the  referee  authorizing  a  dis- 
cliarged  trustee  to  sell  aubseauently 
acquired  peeeU  is  equivalent  to  open- 
ing  the  ^scharge  or  reappointing  the 
trustee.  Gelsreiter  v.  Sevier  (1878) 
33  Ark.  S22. 

23.  Closing  and  raopaning  estataa^- 
The  referee  to  whom  the  case  was 
original);  referred  baa  jurisdiction  of 
a  petition  to  reopen  it  and  may  make 
the  necessary  order.  Bilafsky  v.  Abra- 
ham (1903)  183  UasB.  401,  67  N.  B. 
318.  Where  a  bankrupt  has  concealed 
property  which  he  should  have  surren- 
dered, the  title  tbereto  does  not  re- 
vest in  him  upon  bis  diacharge  so  as 
to  deprive  the  conrt  of  Jurisdiction  up- 
on the  reopening  of  tb«  estate.  Fowler 
V.  Jenks  (1903)  00  Minn.  74,  96  N.  W. 
887. 

A  petition  to  reopen  an  estate  can  be 
filed  only  by  one  who  baa  an  interest 
and  will  be  benefited  thereby.  In  re 
Meyer  (D.  C.  1910)  181  Fed.  904,  25 
Am.  Bankr.  Bep.  44.  Tbia  does  not 
include  a  creditor  who  baa  not  proved 
his  claim  within  the  time  allowed.  In 
re  Peine  (D.  C.  1904)  127  Fed.  246,  II 
Am.  Bsnkr.  Rep.  861.  But  a  peti- 
tion to  reopen  may  be  filed  by  the  orig- 
inal trustee  in  bankruptcy.  In  re  Faiue 
(D.  C.  1904)  127  Fed.  246,  11  Am. 
Bankr.  Rep.  351.  And  the  bankrupt 
himself  in  a  voluntary  case.  In  re 
Shaffer  (D.  C.  1900)  104  Fed.  982,  4 
Am.  Bankr.  Sep.  728. 

As  the  statute  provides  no  limita- 
tion of  time  wilhin  which  closed  es- 
tates may  be  reopened,  the  application 
must  be  made  within  a  reaeonable  time, 
and  the  doctrine  of  laches  applies  if 
there  has  been  nnreaaonable  delay. 
Traub  v.  MarshaU  Field  &  Co.  (C.  C. 
A.  1910)  182  Fed,  622,  26  Am.  Bankr. 
Kep.  410:  In  re  Paine  (D.  C.  1904) 
127  Fed.  240,  11  Am.  Bankr.  Rep. 
351;  Clark  v.  Pideock  (1904)  129  Fed. 
746,  64  C.  C.  A.  273,  12  Am.  Bankr. 
Rep.  309.  There  are  no  terms  of  court 
in  bankruptcy,  within  the  rule  that  or- 
ders may  be  vacated  at  any  time  dur- 
ing the  term  at  which  they  are  msda. 
In  te  Rochester  Sanitarium  &  Baths 
Co.  (1916)  222  Fed.  22,  137  C.  O.  A. 
660. 

The  granting  of  such  an  application 
rests  very  much  in  the  discretion  of 
the  court,  and  its  decision  will  not  be 
reversed  unless  an  abuse  of  discre- 
tion is  shown.  In  re  Psine  (D.  C. 
1904)  127  Fed.  246,  11  Am.  Bankr. 
Rep.  361;  In  re  Goldman  (1904)  129 
Fed.  212.  63  C.  C.  A,  370,  11  Am. 
Bankr.  Rep.  707.  Generally  the  ap- 
plication ia  made  on  the  ground  of  the 
discovery  of  unadministered  assets,  and 
(11470) 


Estate  (D.  C.  1906)  141  1 
640,  le  Am.  Bankr.  Rep.  569. 
not  if  the  assets  in  question  are  bo 
con  aide  rable  as  not  to  justify 
trouble  and  expense.  In  re  O'Con 
(1904)  137  Fed.  838,  70  C.  C.  A.  ; 
14  Am.  Bankr.  Rep.  237;  Id  re  N 
ton  (1901)  107  Fed.  429,  46  C.  C, 
390,  6  Am.  Bankr.  Rep.  62.  Wher 
does  not  appear  that  an  estate  in  be 
ruptcy  was  not  fully  administ< 
when  closed,  the  court  had  no  juris 
tion  to  open  the  same  that  the  be 
rupt  might  include  certain  omi 
creditors  in  his  schedules.  In  re  8i 
(D.  C.  1914)   210  Fed.  397. 

The  vacating  of  an  order  closing 
eatate  and  discharging  the  trustee  ( 
not  reinstate  the  original  truatee  in 
office.  In  re  Rochester  Sanitarian 
Batbs  Co.  (1916)  222  Fed.  22,  13'i 
C.  A.  660.  Bnt  the  first  step  to 
taken  on  the  reopening  of  an  estat 
to  call  a  meeting  of  the  creditors, 
tbey  are  thereupon  to  elect  a  trui 
as  in  the  first  instance.  In  re  Nev 
(1901)  107  Fed.  429,  46  C.  C.  A,  ; 
6  Am.  Bankr.  Rep.  52;  In  rs  Pi 
(D.  C.  1904)  127  Fed.  246,  11  . 
Bankr.  Rep.  361;  In  re  Boche 
Sanitarium  Sc  Baths  Co.  (1815) 
Fed.  22,  137  C.  0.  A.  660.  As  thi 
a  case  of  "vacancy"  in  the  office 
trustee,  it  is  not  proper  for  the  refi 
to  mske  an  appointment  to  that  o 
until  after  the  creditors  have  had 
opportunity  to  elect  and  have  eii 
neglected  to  do  so  or  failed  to  n 
an  agreement  But  it  the  referee  ] 
eeeds  at  once  to  appoint  a  truatee, 
title  of  the  latter  will  not  be  consii 
ed  invalid  in  any  collateral  proceed 
Fowler  v.  Jenka  (1903)  90  Minn. 
95  N.  W.  887. 

Where  no  creditors  took  the  tro' 
to  prove  their  claims  because 
bankrupt  achednled  no  assets,  and 
was  discharged  and  the  estate  do 
but  afterwards  property  was  disco 
ed  and  the  estate  reopened,  it  was 
that  the  court  might  permit  the  B 
of  claims  for  a  year  from  the  dati 
the  order  for  reopening  the  case, 
though  the  year  after  the  adjudicai 
bed  expired.  In  re  Pierson  (D. 
1909)  174  Fed.  160.  23  Am.  Bai 
Rep.  68.  CONTRA,  In  re  Meyer 
C.  1910)  181  Fed.  904,  25  Am.  Bai 
Rep.   44. 

The  order  reopening  the  estate  c 
not  of  itself  authoriie  the  hringiof 

have  been  newly  discovered  In 
hands  of  a  third  person,  but  sin 
leaves  the  matter  In  the  banda  of 
referee  to  cause  the  election  of  a  t 
tee  and  to  antborise  such  suit,  or 
aa  he  shall  deem  proper  nnder  the 
cumstances  shown.  In  re  Rybum 
C.  1906)  14S  F«d.  662,  IS  Am.  Ba 
£ep.  514. 
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II.  SALES  OF  PROPERTY  BY 
TRUSTEES 
24.  Aalherity  of  trii«lM  In  genaral^ 
Before  the  appoiatmeot  of  el  trustee 
In  bankruptcy,  tbe  court  has  aotborit; 
to  ordu  the  sale  of  particular  aeseta 
of  the  baokrupt  If  special  drcufti- 
Btances  render  it  necessary  or  desir- 
able. In  re  Hitehings  (D.  C.  1870) 
4  N.  B.  R.  384,  Fed.  Cae.  No.  6,542; 
In  re  Vila  (C.  C.  1842)  Fed.  Caa.  No. 
16,941.  Bnt  when  a  trustee  ia  ap- 
pointed he  becomes  invested  by  opera- 
tion of  law  with  title  to  all  the  non- 
exempt  property  of  the  bankrupt  and 
is  charged  with  the  duty  of  reducing 
the  some  to  money.  This  applies  to 
all  property  in  the  possession  of  the 
bankrupt  when  the  proceedings  were 
instituted.  In  re  UnioD  Trust  Co. 
(1903)  122  Fed.  937,  59  0.  C.  A.  Ml, 
9  Am.  Bankr.  Bep.  767. 

A  truatee  in  bankruptcy  has  a  trans- 
ferable  interest   in   real   estate    owned 
by  the  bankrupt  and  conveyed  by  him  in 
Irand  of  creditors,  and  may  sell  such  in- 
terest, together  with  the  right  to  sue  to 
set  aside  the  fraudulent  conveyance.    If 
he  is  not  able  to  prosecute  such  a  suit 
blmaelf  because  he  has  no  funds  of  the 
estate  in  hand  and  creditors  refuse  to 
contribute  to  the  expense,  it  Is  proper 
for  the  court  to  authorize  him   to  sell 
his  ioferest  in  the  property  and  assign 
his  right  to  sue  for  tbe  benefit  of  tbe 
estate.     In  re  Downing  (C.  C.  A.  1912) 
201  Fed.  93,  29  Am.  Bankr.  Rep.  228; 
Id.  (D.  C.  1912)  192  Fed.  683,  27  Am. 
Bankr.  Hep.  309.     A  trustee's  right  to 
recover    property    transferred    by    the 
baohmpt   as   a   preference    is    not   as- 
signable.    LoveU  V.  Tithsm  &  Co.   (D. 
C.  1914)  211  Fed.  374.    Where  a  bank- 
rupt's  trustee   applied   to   sell   all   the 
interest  of  the  bnntrupt  tn  the  estate 
of  his  father,  and  the  referee  found  that 
there  was  a  purchaser  who  was  willing 
to  give  a  substantial  sum  for  the  pro- 
posed transfer,  and  it  did  not   plainly 
appear  that  the  bankrupt  had  no  right 
in  bis  father's  estate  which  passed   to 
bis  truatee,  it  was  held  proper  to  au- 
thoriie  tbe  sale.     In  re  Guttersoo   (D. 
C.  1905)   136  Fed.  688,  14  Am.  Bankr. 
Rep.   4W.     The   personal  medical   and 
surgical   practice   and    good   will    of   a 
bankrupt  as  a  physician  are  not  subject 
to    sale    by    his    trustee,    although    his 
property  interest  in  a  practice  and  good 
win   purchased   from    another    may   he 
so  sold.     In  re  Myers  (0.  0.  A.  1913) 
208  Fed.  407.     Where  a  note  becomes 
Ibe  property  of  a  bankrupt  estate,  the 
title  thereto  cannot  pass  except  by  sale, 
as  provided  by  the  United  States  Bank- 
ruptcy Act.    Segen  v.  Fabacher  (1915) 
67   So.   309,   136  La.   C68.      Sale   by   a 
corporation's  tmstee  In  bankruptcy  of 
the  assets  and  property  of  its  business, 
without  ita  good  will  and  trsde- marks, 
destroyed  both  tbe  good  will  and  trade- 
marks aa  things  of  value,  and  precluded 
the    trustee    Irom    thereafter    selling 
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them  aa  property  of  tba  bankrupt, 
re  Jaysee  Coraet  Co.  (D.  C.  1911)  201 
Fed.  779. 

If  tbe  truatee  fails  or  refuses  to  sell 
available  asseta  for  the  beneSt  of  the 
creditors,  he  may  be  held  personally  re- 
sponsible. In  re  Jackson  (D.  C.  1869) 
2  N.  B.  R.  608,  Fed.  Gas.  No.  7.127. 
The  powei*of  the  trustee  to  sell  and 
convey  the  bankrupt's  estate  is  wholly 
statutory,  and  a  sale  otherwise  than  aa 
the  statute  directs  will  not  be  valid. 
Wisner  v.  Brown  (1883)  50  Mich.  553, 
15  N.  W.  901. 

When  the  trustee  once  sells  particu- 
lar property  at  public  auction,  he  di- 
vests himself  of  all  title  to  it  and  an 
attempted  second  sale  thereafter  is 
entirely  void.  Towuebend  t.  Thomson 
(1892)  60  N.  T.  Super.  Ct.  454,  18  N. 
Y.  Supp.  870. 

Where  the  bankrupt's  assets  include 
a  stock  of  liquors,  the  trustee  may  sell 
them  in  bulk  without  being  obliged  to 
take  out  a  license  or  pay  a  tax  under 
either  state  or  federal  laws.  In  re 
Becker  (D.  C.  1900)  2  Nat  Bankr. 
News,  226. 

25.  Order  of  court,— Eicept  In  caaea 
of  private  sales,  or  where  the  property 
to  be  sold  is  incumbered  with  valid 
liens,  the  trustee  may  and  should  pro- 
ceed on  his  own  responsibility,  and  no 
order  of  court  is  necessary  to  authorise 
the  sale  or  enable  him  to  give  a  good 
title-  In  re  La  France  Copper  Co.  (D. 
C.  1913)  20B  Fed.  207;  Hallyburton  v. 
Slagle  (1902)  130  N.  0.  482,  41  S.  BJ. 
877;  In  re  White  <D,  C.  1868)  1  N.  B. 
H.  218,  Fed.  Cas.  No.  17,531;  Curdy 
T.  Stafford  (1605)  88  Tei.  120,  30  S. 
W.  551.  A  court  of  bankruptcy  may 
make  a  standing  rule  or  order  pre- 
scribing when  and  how  trustees'  sales 
are  to  be  held,  and  in  ordinair  cases 
the  trustee  needs  no  further  or  specific 
authority  or  direction.  Farmers'  Loan 
&  Trust  Co.  V.  Eno  (C.  C.  1888)  35 
Fed.  89.  But  when  tbe  trustee  has 
never  gained  possession  of  the  property 
in  question,  and  tbe  title  is  in  liUgadon, 
if  such  property  can  be  sold  at  all,  It 
can  only  be  done  under  an  order  of 
tbe  court  of  bankruptcy,  made  on  the 
trustee's  petition  and  after  notice  to 
the  parties  claiming  adversely.  Shaw  v. 
Lindsey  (1877)  60  Ala.  344;  In  re  Lud- 
wigBon  (C.  0.  1876)  Fed.  Caa.  No.  8,- 
601;  Knight  v.  Cheney  (C.  C.  1S71)  6 
N.  B.  R.  305.  Fed.  Cas.  No.  7.883; 
Stanley  T.   Sutheriand   (1876)    64   Ind. 

A  special  order  of  court  for  the  sale 
of  property  by  ft  trustee  should  fix  the 
time  and  place  of  the  sale,  and  it  will 
be  irregular  and  void  for  omitting  these 
details,  Osborn  v.  Baiter  (1840)  4 
Cush.  (MasB.)  406.  But  it  is  not  void 
because  it  does  not  fix  an  upset  price 
tor  the  property.  Schuler  v.  Hassinger 
(1910)  177  Fed.  119,  100  C.  C.  A. 
539,  24  Am.  Bankr.  Rep.  184.  An  or- 
der for  such  aale  it  not  to  be  relied 
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on  aa  an  adjudicaton  that  the  property 
in  qnesUoQ  belonged  to  the  bankrupt. 
Wilkins  T.  Tounellott  (1882)  28  Kan. 
S25.  But  a  Bale  of  peratKml  propertr 
b;  a  traatee  in  bankruptcy,  acting  un- 
der an  order  of  aale  issued  by  the  court, 
la  a  "judicial  aale."  Corney  v.  Averill 
(1912)  110  Me.  172,  §5  A.tL  404.  For 
tbe  purpose  of  making  an  order  for 
the  Bale  of  property  by  tbe  trustee,  the 
referee  la  Uie  court  and  may  exerdse 
ita  full  powers.  In  re  Sanborn  (D.  C. 
1&99)  96  Fed.  5S1,  3  Am.  Bankr.  Rep. 
M;  In  re  Bank  of  North  Carolina  (D. 
C.  187»)  19  N.  B.  R,  104,  Fed.  Cas. 
No.  806;  In  r«  Styer  (D.  G.  1809) 
08  Fed.  200,  3  Am.  Bankr.  Kep.  424. 
But  it  U  said  (in  the  case  last  cited) 
that  if  the  property  is  io  the  hauda  of 
a  receiver  at  the  time  of  tbe  adjudica- 
tion in  bankruptcy,  an  order  fur  its 
appiaiaement  and  sale  can  be  made  only 
by  the  judge  sLtting  as  the  court  of 
bankruptcy.  Ad  order  for  the  sale  of 
property  of  a.  bankrupt  ie  nooe  the 
leaa  an  order  of  court  becauae  signed 
by  the  Judge.  There  is  no  practical  dia- 
tinctioD  in  a  court  of  bankruptcy  be- 
tween an  order  of  the  judge  and  an 
order  of  the  court,  because  tbe  court  in 
bankruptcy  is  always  open,  and  when- 
ever tbe  judge  acts,  wherever  be  may 
be,  tbe  act  ia  the  act  of  the  court.  In 
re  Mott  (D.  C.  1881)  6  Fed.  680.  The 
trustee's  petition  for  authority  to  sell 
should  be  filed  with  the  referee  and  not 
with  the  clerk  of  tbe  court.  In  the 
case  of  joint  trustees,  all  should  join 
in  tbe  petition.  But  in  a  case  where 
the  creditors  irregularly  elected  two 
trustees  instead  of  three,  and  the  two 
so  chosen  presented  a  petition  for  au- 
thority to  sell  assets,  and  afterwards 
the  creditors  appointed  a  third  trustee, 
it  waa  held  that  the  irregularity  was 
cured  by  his  joiolnn  in  tbe  petidon. 
In  re  William  F.  Fisher  &  Co.  (D.  C. 
lOttJ)  135  Fed.  223.  14  Am.  Bankr.  Rep. 

3f;(i. 

The  pendency  of  composition  proceed- 
ings may  prevent  a  sale  of  the  bank- 
rupt's assets,  if  all  bas  been  done  that 
is  necessarv  to  make  the  compoulion 
effective,  in  re  William  F.  Fisher  & 
Co.  (D.  C.  laa-l)  135  Fed.  223,  14  Am. 
Bankr.  R.-p.  3W.  But  the  sale  is  not 
void  merely  because  it  does  not  follow 
imniediately  after  the  order  QHtboriiiog 
it,  nor  even  because  so  long  a  period 
as  eix  years  is  allowed  to  elapse.  Pot- 
ter V.  Mnrtin  (1899)  122  Mich.  542, 
81  N.  W.  424. 

In  a  proceeding  by  a  trustee  for  an 
order  anthorizing  the  sale  of  real  es- 
tate in  bis  posseaeion,  tbe  bankruptcy 
court  Is  without  jurisdiction  to  cite 
into  court  a  mortgagee  of  such  real 
estate  and  adjudicate  upon  the  validity 
of  bis  mortgage,  without  hia  conaent 
and  over  hia  objection.  Id  re  Heoder- 
aon  (D.  C.  1913)  206  Fed,  139. 
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incumbered  by  Talid  Uen«,  tbe  t 
may  either  sell  the  equity  of  re 
tion  subject  to  the  liena  or  ht 
take  posaeaaion  and  sell  the  pp 
free  from  tbe  liens.  In  re  Cui 
John  (D.  C.  1916)  228  Fed.  771. 
in  tbe  latter  case,  he  muat,  befor 
ing,  obtain  from  the  bankruptcy 
an  order  for  that  purpose;  and 
sells  tbe  property  without  such 
he  can  only  sell  it  subject  to  t 
cumbrances,  and  the  purchase 
take  no  better  title  than  the  bai 
bad;  that  ia,  be  wUI  take  on 
bankrupt's  equity  of  redemptit 
take  the  property  subject  to  tbe 
See  V.  Rogers  (1888)  31  W.  Vi 
7  S.  B.  436:  Ray  v.  Norseworthy 
23  Wall.  238,  23  I>.  Ed.  116;  In 
bane  (D.  C.  1860)  3  N.  B.  B 
Fed.  Cas.  No.  9,380;  In  re  A 
(D.  C.  1874)  Fed.  Cas.  No.  76; 
ware  v.  Hartaook's  Adm'r  (181 
Va.  679,  3  8.  E.  289;  King  v.  B. 
(1872)  24  La.  Ann,  506;  In  r 
Clellac  (D.  C.  1868)  1  N.  B.  ] 
Fed.  Caa.  No.  8,694;  In  re  Stewi 
C,  1912)  193  Fed.  791,  27  Am. 
Rep.  529.  One  buying  propert; 
bankruptcy  sale,  subject  to  tbe  lii 
mortgage  thereon,  does  not  tlieri 
aume  payment  of  the  mortgagi 
but  be  becomes  the  owner  of  the 
arty  subject  to  the  incumbrance, 
man  V.  Leeper  (Mo.  App.  1013) 
W.  084.  Where  property  ia  thi 
subject  to  liens,  by  order  of  th« 
of  bankruptcy,  it  passes  ont  of 
risd lotion,  and  the  state  coarl 
then  proceed  to  enforce  tbe  lieni 
all  y.  Walker  (1885)  26  W.  Vi 
And  by  ordering  and  confirming 
under  a  mortgage,  the  bankniptc; 
exhausts  ita  Jurisdiction,  so  as 
validate  a  aubaequent  sale  ut 
purported  vendor's  lien.  J.  M. 
Lumber  Co.  v.  Lj-on  (1909)  5 
Civ.  App.  648,  116  S.   W.  652. 

If  the  trustee  obtains  an  ore 
tbe  sale  of  tbe  property,  but  I 
der  does  not  menliou  liens,  it 
construed  as  only  autboriiing 
subject  to  eiistiog  valid  liens. 
Piattevilie  Foundry  &  Machine  ( 
C.  1006)  147  Fed.  828.  17  Am. 
Rep.  291 ;  Ex  parte  City  of  Ar 
(1909)   82  S.  C.  131.  63  S.  E.  . 

If  the  trustee  obtains  an  oii 
the  sale  of  tbe  property  subjec 
certain  specified  lien,  or  if  the 
directs  it  to  he  made  free  from  i 
ified  lien,  in  either  case  the  at 
not  divest  a  superior  lien  not 
tioned  in  the  order  and  the  ho 
which  was  not  made  a  party 
proceeding.  In  re  McCilton 
1872)  7  N.  B.  R.  204,  Fed.  C( 
8.708;  Cain  v.  Sheets  (1884)  1 
402;  Basaett  v.  Thackara  (lOi 
N.  J.  Law,  81,  60  Aa  30.  In 
ceeding  by  a  trustee  tor  an  oni 
thorizing  the  sale  of  real  estate 
poBsession,  the  bankruptcy  coui 
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wt  have  jnriadlction  to  dte  Into  court 
I  mortgagee  of  Bach  real  estate  and 
idjudicate  Dpon  the  vallditT  of  hi* 
□orCsage,  witboDt  hia  conseot  or  over 
lia  objectioa.  In  re  HeDdersou  (D.  0. 
LfilS)  206  Fed.  139.  But  it  there  la 
I  direction  to  Bell  free  from  first  or 
niperior  liens,  the  fact  that  interior 
iens  are  not  mentioned  will  not  pre- 
rent  tbelr  being  divented  in  Hccordanca 
rith  the  ordinary  mle  goTemini;  Judi- 
cial aalea.  McCay  v.  HamiU  (0.  C.  A, 
L911)  186  Fed.  11,  26  Am.  Bankr.  Rep. 
L64.  The  right  of  a  mortgagor  to  re- 
leem  under  Code  Ala.  1907,  |  5T46, 
rrom  foreclosure  within  two  years  does 
lot  pass  to  a  purchaser  from  the  mort' 
[Bgor's  trustee  in  bankruptcy.  I«itb 
r.  GBllaway  Coat  Co.  (Ala.  1914)  66 
Jo.  149. 

Where  other  courts  have  taken  full 
farisdictioti  of  property  on  which  Hens 
Ire  asserted,  the  court  of  bankruptcy 
will  not  ordinarily  interfere.  In  re 
raliafero  (C.  C.  1874)  Fed.  Gas.  No. 
13,736.  And  where  it  is  reasonably 
i^ertain  that  the  markpt  value  of  the 
property  does  not  eiceed  the  amount 
of  the  valid  liens  npoo  it,  it  is  not  the 
duty  of  the  trustee  to  petition  for  ita 
■ale,  nor  is  it  a  proper  exercise  of  the 
court's  discretion  to  order  It  sold.  In 
re  Rose  (D.  C.  1911)  193  Fed.  815.  28 
Am.  Bankr.  Rep.  752:  In  re  FoBter 
CD.  C.  1910)  181  Fed.  703,  25  Am. 
Bankr.  Bep.  M:  In  re  Union  Trust 
Ck>.  (1903)  122  Fed.  937,  69  C.  C,  A. 
461.  9  Am.  Bankr.  Rep.  767;  In  re 
Mebane  (D.  0.  1869)  IN.  B.  R.  347. 
Fed.  Css.  No.  6,380;  In  re  T-ndwigaon 
(C.  C.  1876)  Fed.  Cas.  No.  8,601;  In  re 
Dillard  (C.  C.  1873)  9  N.  B.  R.  8,  Fed. 
CsB,  No.  3,912:  In  re  Hahnlen  (D.  C. 
1842)  Fed.  Cas.  No.  6,901;  In  re 
Bowie  (D.  C.  1868)  1  N.  B.  R.  628.  Fed. 
Cas.  No.  1,728.  For  anch  a  course 
would  result  in  no  benefit  to  the  general 
creditors,  and  would  amount  merely 
to  putting  through  a  sale  for  the  bene- 
fit of  the  lien-holder,  saving  him  the 
cost  of  foreclosure  and  making  the  ei- 
pense  fall  unjuatiBably  upon  the  gen- 
era! estate.  In  re  Cogley  <D.  C.  1901) 
107  Fed.  73.  6  Am.  Bankr.  Rep.  731. 
In  euch  a  case,  it  is  entirely  proper 
for  the  court  to  order  the  aurreoder  of 
the  property  to  the  lien  creditor,  if  he 
irill  take  it  in  setiafactioti  of  his  claim; 
If  not,  he  should  be  allowed  to  fore- 
dose  on  his  own  account.  Equitable 
Loan  &  Security  Co.  v,  B.  L.  Mosa  & 
Co.  (1903)  125  Fed.  809.  60  0.  C.  A. 
345.  11  Am.  Bankr.  Bep.  Ill;  In  re 
Rose  (D.  0.  1911)  193  Fed.  815,  20 
Am.  Bankr.  Rep.  752;  In  re  Lauaman 
(D.  C.  1910)  183  Fed.  647.  25  Am. 
Bankr.  Rep.  186. 

27.  Sale  fre*  trsM  lnnmbr«noe«^- 
The  court  of  bankmptcy  has  power  and 
authority  to  order  th«  sale  of  any 
property  of  the  bankrupt  free  and  clear 
of  bU  liens  or  ineumbranceB  then  rest- 
iai  npon  it,  transferring  the  U«nB  to 
8  U.fi.CoMP.'lft-Tia 


the  fund  realized  by  the  Bale,  or  rather, 
traneforming  the  lien  creditors'  contrac- 
tual right  into  an  equity  to  claim  sat* 
isfacti6n  out  of  the  proceeds  of  the 
■ale.  Ray  v.  Norseworthy  (1874)  23 
Wall.  128.  23  L.  Ed.  118:  In  re  Kohl- 
Hepp  Brick  Co.  (1910)  176  Fed.  340, 
100  0.  C.  A.  260.  23  Am.  Bankr.  Rep. 
822;  In  re  Lovelund  (1907)  165  Fed. 
838,  84  C.  C.  A,  72,  19  Am.  Bankr.  Bep, 
18;  SturgiBS  v.  Corbin  (1906)  141  Fed. 
1.  72  C.  C.  A.  179.  15  Am.  Bankr.  Rep. 
643;  In  re  Roger  Brown  &  Co.  (C.  C. 
1912)  196  Fed.  768,  28  Am.  Bankr.  Rep. 
338:  In  re  Travna  &  Cohn  (C.  G,  A. 
1012)  195  Fed.  486,  27  Am.  Bankr.  Bep. 
594;  In  re  Shoe  &  Leather  Beporter 
(1904)  129  Fed.  588.  64  C.  C.  A.  156. 
12  Am.  Bankr.  Rep.  248;  In  re  Tor- 
chU  (D.  C.  1911)  185  Fed.  676.  26 
Am.  Bankr.  Rep.  188:  In  re  United 
States  Graphite  Go.  (D.  G.  1908)  161 
Fed.  583,  20  Am,  Bankc.  Bep.  573; 
In  re  Keet  (D.  G.  1903)  128  Fed. 
651.  11  Am.  Bankr.  Rep.  117;  In  re 
Prince  ft  Walter  (D.  C.  1004)  131  Fed. 
546.  12  Am.  Bankr.  Rep.  675;  In 
re  Union  Trust  Co.  (1903)  122  Fed. 
937,  59  C.  C.  A.  461,  9  Am.  Bankr. 
Rep.  767:  Southern  Loan  &  Trust  Go. 
V.  Benbow  (D.  C.  1899)  96  Fed.  614,  3 
Am.  Bankr.  Rep.  9;  In  re  PitCelknw  (D. 
C.  1899)  92  Fed.  901,  1  Am.  Bankr. 
Bep.  472;  In  re  Worland  (D.  C.  1800) 
92  Fed.  893,  1  Am.  Bankr.  Rep.  450;  In 
re  Mead  (D.  0.  1893)  58  Fed.  312;  In 
re  Kahiey  (D,  C.  1870)  4  N.  B.  R. 
378,  Fed.  Gas.  No,  7,.'593:  In  re  Kirt- 
land  (C.  C.  1873)  Fed.  Cas.  No.  7.851; 
Sutherland  v.  Lake  Superior  Ship  Ca- 
nal. R.  &  I.  Co.  (C.  G.  1874)  9  N.  B. 
R.  298,  Fed,  Cas.  No.  13.643;  In  re 
Rhodes  (C.  C,  1872)  Fed.  Cas,  No. 
11.746;  Giveen  v.  Smith  (C.  C.  1871) 
Fed.  Cas.  No.  6,467;  In  re  Barrow 
(D.  C.  1868)  1  N.  B.  R.  481.  Fed.  Gas. 
No.  1,057;  Foater  v,  Ames  (C.  G.  1869) 
2  N.  B.  R.  456,  Fed  Cas.  No,  4,965: 
In  re  Columbian  Metal  Works  (D,  C, 
1861)  3  N.  B,  R.  75,  Fed,  Cas.  No. 
3,039;  Meets  v.  Whatley  (1873)  48 
Miss.  337,  10  N,  B.  B.  498;  Blair  v. 
Carter's  Adm'r  (1884)  78  Va.  621. 
But  in  order  to  do  this,  it  IB  absolutely 
essential  that  each  lien  creditor  whose 
rights  may  be  affected  should  have  per- 
sonal notice  of  the  trustee's  applica- 
tion for  an  order  directing  the  Bale  to 
be  made  in  this  manner,  aud  be  ac- 
corded an  opportunity  to  present  any 
objections  he  may  have.  Factors*  & 
Tradera'  Ins.  Co.  v.  Murphy  (1884) 
111  U,  S,  738,  4  Sup.  Gt.  679.  28  L. 
Ed.  682;  Bay  v.  Norseworthy  (1874)  23 
WalL  128,  23  L.  Ed.  116;  In  re  Kohl- 
Bepp  Brick  Go.  (1910)  176  Fed.  340, 
100  G.  G,  A,  260.  23  Am.  Bankr.  Bep. 
822:  In  re  Stewart  (D.  G,  1912)  193 
Fed.  791,  27  Am,  Bankr.  Rep.  629;  In 
re  Sazton  Furnace  Co,  (D.  C.  1905) 
136  Fed.  697.  14  Am.  Bankr.  Rep.  483; 
In  re  Oerdes  (D.  C.  1900)  102  Fed, 
818,  4  Am.  Bankr,  Bep.  346:    Anon- 
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ymouB  (D.  C.  1872)  Fed.  Caa.  No.  456: 
Ei  parte  Drewry  (D.  C.  1875)  Fed. 
Caa.  No.  4.081 ;  In  re  Taliatero  (C.  C. 
1874)  Fed.  Cas.  No.  13.736;  In  re 
Major  (D.  C.  1877)  Fed.  CaB.  No. 
8.081;  In  re  Rowland  (C.  C.  1875) 
Fed.  Cbb.  No.  12,096;  Murphy  t.  Fac- 
tors' &  Traders'  InB.  Go.  (1881)  33  La. 
Ann,  454;  Meeka  v.  Whatlcy  (1873)  48 
Miss.  337.  10  N.  B.  R.  498.  Unless  his 
conduct  at  or  after  the  sale  ma;  be 
taken  as  a  waiver  of  notice  or  acquies- 
cence in  the  order  of  tbe  court,  as, 
where  he  was  present  at  the  sale  and 
raised  no  objections.  Giveen  v.  Smith 
(C.  C.  1871)  Fed.  Cbb.  No.  5.467.  Or 
where  he  brings  trover  aEsinst  the 
trustee  for  the  conversion  of  the  prop- 
erty sold.  Id  re  Plotteville  Foundry 
&  Machine  Co.  (D.  C.  1906)  147  Fed. 
82S.    17    Am.    Bankr.    Rep.    201: 

Tbe  actual  consent  of  the  lien  cred- 
itor to  a  Bale  of  the  property  free  of 
liens  will  obviate  any  possible  qncB- 
tion  as  to  the  jurisdiction  and  power  of 
the  court.  Chauncpy  v.  Dyke  Bros. 
<1902)  119  Fed.  1,  55  C.  C.  A.  679. 
0  Am.  Bankr.  Rep.  444;  In  re  Caldwell 
(D.  0.  1910)  178  Fed.  377,  24  Am. 
Baukr.  Rep.  495.  But  jurisdiction  la 
based  npon  the  court's  control  over 
the  eatste  in  bankruptcy,  and  the  con- 
sent of  a  creditor  is  not  essential  to 
tbe  authority  of  the  coott  to  decide  how 
tbe  property  shall  be  sold.  In  re  Krou- 
rot  (D.  0.  1810)  183  Fed.  653,  25  Am. 
Bonkr.  Rep.  738.  The  referee  in 
bankruptcy  has  authority,  in  the  ex- 
orcise of  a  judicial  discretion,  to  or- 
der the  sale  o(  property  free  from  liens, 
transferring  tbe  claims  of  lieu  cred- 
itors to  the  proceeds  of  sale,  and  to 
confirm  the  sale  when  made.  la  re 
Miners'  Brewing  Go.  (D.  C.  1908)  162 
Fed.  327.  20  Am.  Bankr.  Rep.  717;  la 
re  Sanborn  (D.  G.  1S99)  96  Fed.  551. 
3  Am.  Bankr.  Rep.  54;  In  re  Water- 
loo Organ  Co.  (D.  C.  1902t  118  Fed. 
904,  9  Ato.  Bankr.  Kep.  427.  An  or- 
der to  Bell  a  bankrupt's  property  free 
of  bens,  being  within  the  jurisdiction 
of  the  conrt,  cannot  be  collaterally  at- 
tacked. Equitable  Tmst  Co.  of  New 
York  V.  Vanderbilt  Realty  Improvement 
Co.  (1013)  140  N.  T.  8.  1008.  155  App. 
Div.  723. 

The  mortgagee  or  other  lienor  must 
have  notice  and  a  bearing,  but  be  may 
bo  brought  In  by  a  rule  to  show  cause. 
In  re  E.  A.  Kinsey  Co.  (1911)  184 
Fed.  694,  106  C.  G.  A.  048,  25  Am» 
Itankr.  Rep.  651. 

The  mere  fact  that  a  lien  creditor 
objects  is  not  enough  to  prevent  tbe 
court  from  ordering  a  sale  free  of  in- 
cumbrances, if  that  course  shall  ap- 
pear best  for  the  general  interesta 
of  the  estate.  In  re  E.  A.  Kinsey  Co. 
■  1911)  184  Fed.  694,  106  C.  O.  A.  648, 
26  Am.  Bankr.  Rep.  651;  In  re  Howard 
(D.  C.  1013)  207  Fed.  402. 

Where  claimant  sold  certain  chattels 
to  the  S.  company  subject  to  &  por- 
(U474) 


cbsse-money  mortgsge  and  the 
pany  sold  tbe  chattels  to  the  b 
subject  to  tbe  mortgage,  clain 
the  (lUfccnce  of  novation  or  aasi 
of  the  debt,  could  not  become 
Itor  of  tbe  bankrupt  so  as  to  o 
an  order  for  a  sale  of  the  b 
free  from  liens.  In  re  Pittsb 
Muddy  Coal  Co.  (C.  G.  A.  19: 
Fed.   703. 

Mortgaged  chattels  may  be 
sold  free  cf  liens  not  withstand 
fact  that  the  mortgagee  has, 
contract,  a  right  to  tbe  immedii 
session  of  the  good  a  and  dei 
avail  himself  of  that  right  Fi 
Ames  (G.  C.  1869)  Fed.  Cas. 
MS. 

When  ■  sale  is  made  free  of 
brancea  under  order  of  tbe  c 
bankruptcy,  the  purchaaer  '  wi 
an  entirely  free  and  unincumber 
Ray  V.  Norseworthy  (1874)  2 
128,  23  L.  Ed.  116.  And  it  ia  i 
rial  that  the  proceeds  of  the  a 
not  be  sufficient  to  discharge 
riouB  liens  on  the  property  or  < 
senior  lien  alone.  Houston 
Bank  of  New  Orleans  (1848) 
486,  12  L.  Ed.  626;  In  re  Sanb 
C.  1899)  96  Fed.  551,  3  Am. 
Rep.  54. 

I(  a  third  person  becomcB  t 
chaser,  the  rights  of  the  mortg 
other  lienor  are  transferred  to  1 
ariaing  from  the  sale,  and  afl 
is  eitinguiahed,  it  is  not  necesi 
him  to  take  any  further  steps 
way  of  continuing  or  renewing  il 
an  V.  Schnugg'  (D.  G.  1874)  F< 
No.  9,786;  Shinn  v.  Kemp  & 
(1913)  73  Wash.  254,  131  Pac. 

The  court  of  bankruptcy  i 
order  the  trustee  to  sell  prope: 
of  liens,  unless  sstisfied  that 
terests  of  the  general  creditors 
advanced  thereby,  by  tbe  produ 
a  fund  available  for  their  daii 
and  above  tbe  liens,  and  that 
threats  of  creditorB  holding  U( 
not  be  injuriously  affected.  In 
etteville  Wagon-Wood  &  LumI 
(D.  C.  1912)  197  Fed.  180, 
Bankr.  Rep.  30T;  In  re  Shael 
C.  1900)  105  Fed.  352,  S  Am. 
Rep.  248;  In  re  Styer  (D.  G.  1 
Fed.  290.  3  Am.  Bankr.  Rep.  ' 
re  Pittelkow  (D.  C.  1800)  92  F 
1  Am.  Baukr.  Sep.  472.  See 
.  ble  Trust  Co.  v.  \  aoderbilt  Res 
provement  Co.  (1013)  155  At 
723,  140  N.  Y.  Supp.  1008.  Th 
ei  inquiry  tor  both  tbe  truatee 
court  ie:  On  what  terms  will  tt 
erty  bring  moat  for  the  credito 
ject  to  or  diBchai^ed  from  the 
brancea  upon  it?  In  re  Natioi 
Co.  (D.  0.  1873)  8  N.  B.  R.  41 
Cas.  No.  10.045.  Foreclosure  o 
gage  on  bankrupt'a  property  h 
to  be  delayed,  unleas  sale  by 
free  from  incumbrances,  within 
able  time,  will  produce  enough 
bondholders  in  full.    In  re  Proj 
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aU  Paper  Corporation  (D.  C.  1916) 
2  Fed.  87. 

Where  a  porUon  ol  the  baDknipt'a 
operty  was  subj^et  to  a  tbU<1  attarh- 
ent  lien,  snd  it  appeired  that  the 
Je  of  the  attached  property  by  the 
leriff  would  dismember  the  property 
id  result  in  destToying  its  valae,  while 
Bale  of  the  whole  property  b;  the 
inkrupt's  trustee  would  enable  the 
«ditora  to  obtain  a  better  price,  held 
:oper  to  order  the  sale  free  from 
>nB.      In    re   United   States   Graphite 

0.  (D.  C.  lOOS)  161  Fed.  B88,  20  Am. 
ankr,    Kep.  B7S. 

Where,  by  a  prompt  sale  of  the  bank- 
ipt'B  BSBetB,  iuterest  accruing  on 
ens   thereoQ  and  taxes  would  be  sar- 

1,  and  the  sale  could'be  made  by  the 
'ustee  with  less  expense  than  by  the 
;eriff  on  foreclosare  of  the  liena,  and 

sale  by  the  trustee  would  enable  the 
itate  to  be  settled  promptly,  without 
waiting  the  outcome  of  an  action  by 
en  credltora  to  enforce  their  liens, 
nd  the  bankrupt?)  wife  bad  quitclaimed 
er  dower  in  the  property  to  the  trus- 
>e,  these  facta  were  held  sufficient  to 
lOTe  the  court  to  exercise  its  discre- 
Lon  to  order  an  immediate  sale  of  the 
('■eta  free  from  the  liens.  In  re  Keet 
D.  C.  1903)  128  Fed.  651,  11  Am. 
tenkr.  Bep.  117. 

Where  claimants  had  liens  on  sep- 
rate  portions  of  the  property,  all  of 
rhich  was  sold  as  a  whole  for  a  lump 
nm,  the  referee,  In  proportioninK  the 
iioceedB  aa  between  such  liens,  proper- 
?  fixed  the'value  of  the  various  por- 
ions  In  sccordance  with  a  previous 
id  for  the  property  when  offered  sep- 
rately.  In  re  Beni  (1914)  218  Fed. 
a,  134  C.  0.  A.  26. 

28.  What  hiUmte  not  divested^ 
Since  i  trustee  in  bankruptcy  can  sell 
lo  more  then  the  bankrupt  himself 
iwned,   a  sale  of  real  estate  by  thd 

TUB  tee  does  not  bar  or  eitinguiah  an 
nchoate  right  of  dower  therein  exiat- 
ng  in  the  bankrupt's  wife.  Porter 
r.  Lazear  (1883)  109  U.  S.  84,  3  Sup. 
:t  58,  27  L.  Ed.  866;  In  re  Shaef- 
er  (D.  C.  1900)  105  Fed.  352,  5  Am. 
Jaokr.  Rep.  248;  In  re  Hays  {C.  C.  A. 
1910)  181  Fed.  674.  24  Am.  Bankr. 
Sep.  669;  In  re  Angier  (D.  C.  1871)  4 
U.  B.  n.  619,  Fed.  Cas.  No.  388;  Dwy- 
■r  V.  Qarlongh  (1877)  31  Ohio  St.  158j 
Selso's' Appeal  (1882)  102  Pa.  7:  La- 
■ear  v.  Porter  (1870)  87  Pa.  513,  30 
Im.  Rep.  380;  Worcester  v.  Clark 
(1853)  2  Grant  (Pa.)  84;  Cooper  v. 
rabor  (1880)  8  Wkly.  Notes  Cas.  (Pa.) 
Ml.  See  Baird  y,  Winstead.  123  N.  C. 
181,  31  S,  E,  390.  But  as  it  is  highly 
lesirable  to  make  the  sale  free  from 
inch  dower  right,  as  the  property  will 
jrdinarily  bring  a  much  better  price, 
■iit  wife's  consent  to  release  her  dower 
thould  be  obtained  If  possible,  and  in 
l&t  case  she  may  be  compensated  by  a 
^air  allowance  out  of  the  proceeds  of 
:he  sale.  Savage  v.  Savage  (1905)  141 
red.  846,  72  C.  0.  A.  494,  IS  Am. 


Bankr.  Bep.  669.  Since  in  Pennsylva- 
nia a  widow  has  dower  only  in  the  sur- 
plus of  her  husband's  estate  after  pay- 
ment of  debts,  an  order  directing  a  sale 
of  a  bankrupt's  PenoBylvania  real  prop- 
erty free  from  liens  contemplated  a  S(je 
free  from  the  inchoate  right  of  dower 
of  his  widow,  under  this  section,  giv- 
ing the  traatee  the  rights  of  a  lien 
creditor.  In  re  Codori  (D.  O.  1912) 
207  Fed.  784.  Under  the  law  of  Penn- 
sylvania, by  which  dower  is  an  estate 
of  the  wife  and  not  of  the  husband,  a 
sale  of  real  estate  by  a  trustee  in  bank- 
ruptcy under  order  of  the  bankruptcy 
court,  free  and  discharged  of  all  liens, 
does  not  divest  the  property  of  the  in- 
choate dower  interest  of  the  bank- 
rupt's wife.  In  re  Chotiner  (D.  C. 
1914)  216  Fed.  916. 

The  liens  of  state  and  muniinpal  tax- 
es are  not  divested  hy  a  bankruptcy 
sale,  even  though  ordered  to  be  made 
free  of  all  incumbrances.  In  re  Gerry 
(D.  C.  1002)  112  Fed.  058.  7  Am. 
Bankr.  Rep.  459;  In  re  Keller  (D.  C. 
1001)  109  Fed.  131.  6  Am.  Bankr.  Rep. 
351;  Stokes  v.  State  (1872)  46  Ga. 
412,  9  N.  B.  R.  191,  12  Am.  Rep.  588. 
But  it  seems  that  tbey  may  be  so 
divested  if  the  revenue  officer  or  other 
proper  representative  of  the  state  is 
n;ode  a  party  to  the  trustee's  applica- 
tion for  an  order  of  sale.  Meeks  v. 
WhaOey  (1873)  48  Miss.  337.  The 
purchaser  at  a  bankruptcy  sale  of 
property  on  which  a  city  had  a  lien  for 
taxes  takea  it  subject  to  the  lien;  the 
sale  not  having  been  free  of  tax  liena. 
and  tbe  city  not  having  had  notice  of 
Ibe  bankruptcy  proi^eedings.  or  that  its 
claim  was  therein  adjudicated.  Citi- 
■ens'  Savings  Bank  of  Paducah  v.  City 
of  Paducah  (1914)  167  S.  W.  870,  159 
Ky.  683.  Property  of  a  bankrupt,  aold 
free  from  all  liens  and  Incumbrances, 
held  to  bave  been  sold  free  from  taxes. 
In  re  New  Tork  &  Philadelphia  Pack- 
age Co.  (D.  C.  1915)  225  Fed.  219. 

Where  tbe  court  of  baokruptcy  or- 
dered the  sale  of  real  estate  subject 
only  to  a  first  mortgage  thereon,  it  was 
held  that  all  other  liens  were  divested. 
Including  a  lien  for  taxes,  and  this,  al- 
though a  statute  of  the  state  provided 
that  taxes  should  be  a  continuing  lien 
on  property  notwithstanding  a  judicial 
sale  of  it,  unless  the  proceeds  of  the 
sale  were  sufficient  to  pay  them,  where 
it  further  appeared  that  this  statute 
was  not  enacted  until  after  the  eri>ation 
of  tbe  first  mortgage  and  tbst  it  was 
not  retroactive  In  re  Prince  &  Walter 
(D.  C.  1904)  131  Fed.  646,  12  Am. 
Bankr.  Rep.  675. 

A  person  holding  tbe  legal  title  to 
lands,  but  bound  under  a  deed  of  trust 
to  account  to  third  persons  tor  specific 
Interests  therein,  conveyed  tbe  S3me  to 
his  trustee  In  bankruptcy.  No  issues 
were  framed  or  determined  In  the  court 
of  bankruptcy  as  between  the  trustee 
and  such  third  persons,  and  at  the  trus- 
tee's sale,  tbe  bankrupt  repurchased  the 
landa.    Held,  that  tbe  sale  did  not  di- 
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TeEt  t^e  InteieHta  of  tbe  (bird  persons, 
and  that  tbe  bankrupt  took  tbe  landB 
■till  burdened  with  tbe  tmat.  Roby  v. 
Colebour  (1892)  14C  U.  B.  153,  13  Sup. 
Ct  47,  86  L.  Ed.  622. 

Where  certain  realty  was  conveyed 
by  an  alleged  fraudulent  conveyauce 
from  huaband  to  wife,  and  aubsegaent- 
ly  they  jointly  executed  •  mortgage 
tbereon  to  a  third  party,  bsld,  that  the 
Eubeequent  private  sale  in  bankruptcy 
of  the  realty  in  Queatioti  as  the  prop- 
erty of  tbe  hiiaband  could  not  discharge 
tbe  land  from  the  lien  of  the  mort- 
eage,  since  tbe  mortgage  naa  good  un- 
der tbe  wife'*  title,  which  would  remain 
perfect  until  directly  impeached  1^  the 
husband's  creditors,  Schwarti  \.  Kle- 
ber  (Pa.   ISSU)  7  AtL  209. 

29.  Sal*  ot  parlthabla  property^- 
Where  property  of  a  bankrupt  ia  of  a 
periabable  nature  and  must  be  disposed 
of  immediately  in  order  to  prevent  its 
dissipation  or  loss,  it  may  be  ordered 
sold  ,it  any  time  after  tbe  filing  of  the 
petition  in  bankruptcy,  even  before  the 
adjudication,  or  before  the  appointment 
of  a  trustee.  In  re  Kelly  Ury-Gooda 
Co.  (D.  C.  1900)  102  Fed.  747,  4  Am. 
Bankr.  Bep.  528. 

When  the  trustee  has  aold  property 
as  perishable,  and  his  action  is  con- 
firmed by  the  court  on  hla  petition,  it 
is  not  necessary  to  atate  the  grounds 
on  which  the  property,  taken  as  a  whole, 
was  considered  to  be  in  the  nature  of 
periabable  property.  Rogers  v.  Abbot 
(1910)  206  Mass.  270,  92  N.  E.  4T2,  138 
Am.  St.  Rep.  394. 

But  the  court  baa  no  power  to  order 
the  sale  of  auch  property  unleas  It  Is 
in  tbe  possession  of  the  bankrupt  or  the 
trustee  or  of  some  ofBcer  of  tbe  court 
appointed  to  take  charge  of  it,  auch  aa 
tbe  marshal  or  a  receiver.  In  re  Met>- 
ler  (D.  C.  ISOT)  Fed.  Caa.  No.  9.512. 

An  order  authorizing  the  receiver 
of  a  bankrupt  to  sell  perishable  prop- 
erty consisting  of  produce  in  storage, 
"at  public  or  private  sale  within  his 
discretion,  at  current  rates,  without  no- 
tice," will  Justify  a  sale  in  bulk  of  all 
the  property  in  the  banda  of  a  ware- 
houseman,  after  it  has  been  offered  in 
car  load  lots.  In  re  Roberta  (1008) 
168  Fed.  06,  92  C.  0.  A-  80,  21  Am, 
Bankr.  Rep.  673. 

30.  Sala  of  land  In  ansthar  district  or 
state.— A  state  statute  providing  that 
lands  taken  In  execution  shall  be  sold 
in  the  county  where  tbe  property  is 
iituated  has  no  application  to  a  pro- 
ceeding in  bankruptcy  in  a  federal 
court,  and  a  trustee  in  bankruptcy  may 
conduct  a  sale  ot  land  in  a  county  oth- 
er than  that  in  which  tbe  land  lies. 
James  v.  Koy  (Tei.  Civ.  App.  lOOO) 
00  S.  W.  205.  And  the  Act  of  Con- 
grpsB  of  March  3,  IS93,  requiring  sales 
of  land  to  be  made  on  tbe  property  or 
at  tbe  courthouse  In  the  county  where 
tbe  land  lies,  does  not  apply  to  sales  in 
bankruptcy  proceedings.  In  re  Brit- 
tania  Mii^g  Oo.   (C  C.  A.  1913)  203 
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Fed.  460,  29  Am.  Bankr.  Rep.  '. 
re  La  France  Copper  Co.  (D.  C 
205  Fed.  207,  30  Am.  Bankr.  R) 
Robertson  v.  Howard  (1013)  Z, 
254,  33  Sup.  Ct.  8j4.  57  L.  Ed. 

So  tbe  fact  that  land  of  a  b 
ma;  be  situated  in  a  state  bey 
federal  district  where  the  proi 
are  pending  la  no  obstacle  to  i 
ing  It  into  cash  for  the  benefit 
estate.  If  the  trustee  has  tak 
sesaion,  it  is  within  tbe  custod] 
court  of  bankruptcy,  and  the 
has  jurisdiction  to  order  its  si 
from  liens.  In  re  Wilka  (D.  C 
131  Fed.  1004,  12  Am.  Bank 
727;  Robertson  v.  Howard  (19 
U.  S.  254,  33  Sup.  Ct.  854,  57 
1174.  30  Am.  Bankr.  Rep.  611 
Wells  &  Co.  V.  Sharp  (1013)  2 
393.  125  C.  C.  A.  600;  Brown  i 
(1013)  153  Ky.  452,  166  8. 
The  court  of  bankruptcy  has  j 
tion  in  proceedings  pending 
court  to  order  tbe  trustee  to  i 
tificates  of  purchase  of  schor 
owned  by  the  bankrupt,  though  ' 
is  situated  iu  another  state.  Rt 
V.  Howard  (1013)  33  S.  Ct.  fi 
U.  S.  254,  67  L.  Ed.  1174.  n 
judgments  (1910)  109  P.  690.  I 
588;    112  P.  162,  83  Kan.  453. 

As  to  the  place  where  tbe  sal< 
be  conducted,  in  the  case  of  Ian 
other  state,  it  has  been  held  I 
trustee  may  bold  tbe  sale  at  tl 
where  he  would  sell  any  chatt 
is,  where  the  estate  is  being  i 
tered.  Oakey  v.  Corrj  (1855) 
Ann.  502.  And  see  In  re  £ 
Mining  Co.  (D.  G.  1912)  107  F 
28  Am.  Bankr.  Rep.  651. 

It  ia  not  necessary  for  tbe  tn 
go  in  person  to  the  place  of 
order  to  be  present  and  superii 
but  he  may  employ  an  auctio 
conduct  the  sale.  It  was  ao  hi 
case  where  tbe  land  to  be  s< 
situated  in  Arisona,  but  the  ei 
bankruptcy  was  being  administ 
Massachusetts.  In  re  National 
Eiplorntion  Co.  (D.  C.  1911)  I 
232,  27  Am.  Bankr.  Rep.  92. 

31.  Notin  Ot  sala^The  requ 
of  notice  to  creditors  of  a  p 
sale  of  tbe  bankrupt's  propert 
give  tbem  an  opportunity  to  app 
show  cause  against  the  sale,  or 
tbe  time,  place,' or  terms  of  si 
re  Vila  (C.  C.  1842)  Fed.  C 
16.941. 

The  only  requirements  as  tc 
of  bankruptcy  sales  which  the 
are  bound  to  regard  are  to  be  f 
the  bankruptcy  act  itself,  and 
fore  the  act  of  March  3.  1803, 
Ing  publication  of  notice  ot 
sales  once  a  week  tor  four  weel 
not  apply.  Robertson  v. 
(1013)  229  U.  a.  254,  33  Sup.  ' 
67  L.  Bd.  1174,  30  Am.  Bank 
611;  In  re  Edes  (D.  C.  1005)  1 
695.  14  Am.  Bankr.  Rep.  382: 
National  Mining  Exploration  ( 
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.  1911)  193  Prf.  2S2.  27  Am.  Bankr. 
ep.  92.  Bat  aee,  CONTRA,  In  ta 
rittania  Mining  Co.  (D,  C.  1912)  197 
ed.  4SQ,  28  Am.  Bankr.  Hep.  651. 
Wlieu  the  time  fiied  b;  order  (or  the 
lie  has  expired  without  the  Bale  being 
Eld,  notice  to  creditora  and  others  iH' 
treated  must  be  given  de  noro  before 
new  order  of  saie  is  made.  Allgaii 
.  William  F.  Fisher  &  Co.  (1906)  143 
•ed.  962.  75  C.  C.  A.  148,  16  Am. 
lankr.  Rep.  278. 

In  addition  to  this,  all  holders  of  llena 
n  the  propertj  and  claimantB  of  in- 
ereBtB  therein  must  be  served  with 
otice  or  pTocesa,  which  mnst  affirma- 
ively  appear  by  the  record,  or  the  sale 
rill  be  ineffectual  to  diveit  their  liens 
T  interests.  In  re  Reading  Hat  Mfg. 
;o.  (D.  C.  191B)  224  Fed.  786;  Fac- 
ora"  &  Traders'  Ins.  Co.  v.  Murpbj 
18S4)  111  U.  S.  738,  4  Sup.  Ct  679, 
18  L..  Ed.  682;  Ei  parte  Uryan  (D. 
:.  1876)  14  N.  B.  R-  71,  Fed.  Cas.  No. 
^061:  Moorman  v.  Arthur  (1894)  90 
ra.  455,  18  8.  E.  869;  In  re  Platte- 
rUle  Foundry  &  Machine  Co.  (D.  C. 
L906)  147  Fed.  82a,  17  Am.  Bankr. 
Etep.  291.  Notice  to  the  trustee  in  a 
nortgage  is  enough  to  give  jurisdic- 
tion over  holders  o(  the  bonds  secured. 
Equitable  Trust  Co.  v.  Tanderbilt  Real- 
ty Improvement  Co.  (1913)  155  App. 
Div.  723,  140  N.  T.  Supp.  1008.  Stock- 
holders ot  a  bankrupt  corporation  are 
not  entitled  to  this  notice.  In  re  With- 
erbee  (C.  C.  A.  1913)  202  Fed.  896, 
30  Am.  Bankr.  Hep.  314.  An  adverse 
claimant  or  lien  holder  may  waive 
the  objection  of  a  want  o(  notice,  and 
he  will  be  held  to  have  done  so  where 
he  is  personally  present  at  the  sale 
and  interposes  no  objection.  Keyser 
V.  Weasell  (1904)  128  Fed.  2S1,  62 
C.  C.  A.  6.10.  12  Am.  Bankr.  Rep.  126; 
In  re  Caldwell  (D,  C.  1910)  178  Fed, 
377.  24  Am.  Bankr.  Hep.  495. 

A  notice  in  bankruptcy,  serving  in  a 
double  capacity,  as  a  notice  to  creditors 
that  application  for  a  sale  of  property 
will  be  made,  and  as  notice  to  bidders 
that  they  may  attend  and  offer  bids, 
though  irregular,  will  not  vitiate  the 
■ale.  if  it  U  shown  that  the  notice  was 
freely  advertised,  and  it  does  not  ap- 
pear that  further  publicity  would  have 
produced  a  better  bid.  In  re  Nevada- 
L'tah  Mines  &  Smelters  Corp.  (D.  C. 
1912)  198  Fed.  497,  28  Am.  Bankr. 
Hep.  409. 

While  the  statute  reiiuires  notice  to 
be  given  to  creditors  of  sales  by  trus- 
tees, it  does  not  require  notice  to  be 
giien  of  sales  by  pledgees,  and  hence 
a  trustee,  while  acting  as  receiver,  la 
not  chargeable  (or  a  sale  of  pledged 
collaterals  under  an  order  authorizing 
a  public  or  private  sale  thereof,  with- 
out notice  to  creditors.  In  re  James 
Carothers  &  Co.  (D.  C.  1911)  193  Fed. 
68T,  27  Am.  Bankr.  Hep,  921. 

32.  Mannar  tnd  oondaot  of  •■le.— 
The  court  at  bankruptcy  or  the  referee 
ha*  diacretioiiar;   jiower    to   order    a 
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private  sale  ot  the  bankrupt's  property, 
with  or  without  notice.  In  re  Knoz 
AutomobUe  Co.  (D.  C.  1913)  210  Fed. 
669;  In  re  Hawkins  (D.  0.  1903)  125 
Fed.  633,  11  Am.  Bankr.  Rep.  48;  In 
re  Edes  (D.  C.  1905)  135  Fed.  696, 
14  Am.  Bankr.  Hep.  382;  In  re  Gut- 
terson  (D.  C.  1905)  130  Fed.  608,  14 
Am.  Bankr.  Rep.  496.  But  authoriza- 
tion from  the  court  or  referee  is  strict- 
ly necessary,  and  a  private  sale  made 
by  the  trustee  without  an  order  of  the 
court  allowing  him  so  to  sell  is  void. 
Reid  v.  Hobrecht  (1894)  102  Cal.  .')20, 
36  Pac.  875.  Compare  Curdy  v.  Staf- 
ford (1895)  88  Tei.  120,  30  S.  W.  551. 

There  is  a  "public"  sale  in  bankrupt- 
cy, where  all  persous  are  permitteil  (o 
bid,  where  bids  are  not  held  open  ex- 
cept with  the  bidders'  consent,  and 
where  notice  inviting  bids  is  publicly 
given,  though  the  sale  is  not  made  by 
auction,  and  is  combined  with  a  meet- 
ing of  the  creditors  of  the  bankrupt 
held  for  the  purpose  of  enabling  snch 
creditors  to  vote  on  the  acceptance  of 
the  bid  or  bids  made.  In  re  Nevada- 
Utah  Mines  &  Smelters  Corp.  (D.  C. 
1912)  198  Fed.  49T,  28  Am.  Bankr. 
Rep.  409.  On  appeal  in  this  case  <[C. 
C.  A.  1913]  202  Fed.  126,  29  Am. 
Bankr.  Rep.  764),  it  was  held  that  a 
sale  msde  under  an  order  passed  at  a 
meeting  of  creditors,  accordtog  to  a 
notice  addressed  to  "creditors,  stock- 
holders, and  other  parties  in  interest," 
but  not  inviting  the  public  to  attend 
and  bid,  was  a  private  sale,  but  was 
Justified  in  the  drcumstances  of  the 
case.  It  is  also  a  permissible  method 
of  conducting  a  sale  in  bankruptcy  for 
the  trustee,  under  an  order  ot  court, 
to  invite  sealed  bids  for  specified  prop- 
erty, to  be  accompanied  by  certified 
checks  for  a  certain  amount,  such  bidu 
to  be  opened  in  the  presence  of  the 
referee  on  a  day  and  at  an  hour  named, 
and  the  property  to  be  awarded  to  the 
highest  bidder,  subject  to  confirmation 
by  the  court,  upon  the  hearing  and 
determination  of  objections,  which  are 
directed  to  be  filed  by  a  certain  day  and 
appointed  to  be  beard  on  a  designated 
other  day.  In  re  Chandler  (C.  C.  A. 
1912)  194  Fed.  944,  28  Am.  Bankr. 
Hep.  89.  Proposals  to  purchase  cer- 
tain assets  o(  a  bankrupt  made  to  the 
trustee  held  not  mere  offers  which  pe- 
titioner could  withdraw  at  any  time  be- 
fore acceptance  by  the  trustee  but  con- 
stituted a  binding  contract  on  the  trus- 
tee having  approved  the  proposals  and 
taken  steps  looking  to  a  confirmation 
of  the  sale  by  the  court.  In  re  Lane 
Lumber  Co.  (C.  C.  A.  1913)  207  Fed. 
762. 

Section  1840,  ante,  requiring  sales  of 
land  to  be  made  on  the  property  or  at 
the  courthouse  in  the  county  where  the 
Irnd  lies,  does  not  apply  to  bankruptcy 
proceedings.  In  re  Britannia  Mining 
Co.  (1913)  203  Fed.  450,  121  C.  C.  A. 
395,  reversing  order  (D.  C.  1912)  197 
Fed.  459.     The  provision  requiring  Ju- 
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didal  sales  of  Und  to  be  made  on  the 
[iropertj  or  at  the  courthoaae  in  the 
couDtj  where  It  Uee,  does  oot  applj'  to 
Bales  by  truateea  in  bankruptcy.  In  re 
La  France  Copper  Co.  (O.  C.  1913) 
205  Fed., 207.  A  court  of  baiikrapt^:;, 
when  selling  bankrupt's  equitable  inter- 
est in  land  in  anuCber  state  represented 
by  certificates  of  purchase  of  school 
lands,  ia  not  governed  by  section  1640 
et  seq,,  ante,  regulating  generally  the 
sale  of  real  estate  by  federal  courts. 
Robertson  y.  Howard  (1913)  33  Sup. 
Ct.  854,  229  U.  S.  234,  57  L.  Ed.  1174, 
reversing  judgments  (1910)  109  Pac. 
696,  82  Kan.  588;  112  Pac.  162,  88 
Kan.  453. 

A  petition  by  the  trustee  to  the  bank- 
ruptcy court  tor  an  order  anthorizing 
a  meeting  of  creditors,  the  object  of 
the  meeting  being  to  enable  the  credi- 
tors to  act  upon  any  bid  for  certain 
property  of  the  bankrupt  which  ma;  be 
submitted  at  the  meeting,  is  irregular, 
but  yet  is  sufficient  to  authorize  the 
referee  to  act  upon  it,  and  is  sufficient 
notice  that  a  sale  is  proposed.  In  re 
Nevada- Utah  Mines  &  Smelters  Corp. 
(D.  C.  1912)  198  Fed.  497,  28  Am. 
Bankr.  Rep.  409. 

There  is  no  spedGe  requirement  in 
the  bankruptcy  act  that  sates  shall  be 
made  persooallj  by  the  trustee,  and 
therefore  it  Is  held  to  be  within  the 
power  and  discretion  of  the  court  of 
bankruptcy  to  appoint  eommissionera 
Co  make  a  given  sale.  Sturgiss  v.  Cor- 
bin  (1905)  141  Fed.  1,  72  C.  C.  A.  170, 
16  Am.  Bankr.  Rep.  643.  Or  the  court 
may  appoint  an  auctioneer  to  sell  prop- 
erty of  a  bankrupt's  estate  in  advance 
of  any  particular  occasion  therefor.  In 
re  Benjamin  (1905)  136  Fed.  176,  69 
C.  C.  A.  191,  14  Am.  Bankr.  Bep.  481. 
The  trustee  may  also  employ  en  auc- 
tioneer to  cry  the  sale,  but  only  under 
the  authority  of  the  court.  In  re  Na- 
tional Mining  Exploration  Co.  (D.  C. 
1911)  183  Fed.  232.  27  Am.  Bankr. 
Rep.  92;  Id  re  Pegues  (D.  C.  1869) 
3  N.  B.  R,-80,  Fed.  Cas.   No.   10,907. 

It  is  the  duty  of  the  trustee  to  sell 
the  bankrupt's  property  with  all  rea- 
BODable  promptness,  unless  all  the 
creditors  will  consent  to  a  delay.  Hart 
V.  Crane  (1837)  7  Paige  (N.  Y.)  37,  A 
mistake  in  judgment  as  to  the  proper 
place  for  the  sale  will  not  InvaUdate  it 
in  the  absence  of  fraud  or  collusion. 
Hills  V.  Alden  (D.  C,  1878)  Fed.  Cas. 
No.  .6.507. 

In  pursuance  of  his  duty  to  realize 
as  much  as  possible  for  the  creditors, 
it  is  incumbent  upon  the  trustee  not  to 
sell  in  bulk,  but  to  divide  the  property 
into  portions,  If  susceptible  of  division, 
and  if  it  will  thus  command  a  higher 
price:  if  his  failure  to  do  this  results 
in  a  sacrifice  of  the  property,  the  sale 
will  be  Bet  aside.  In  re  Lloyd  (D,  C. 
1882)  U  Fed.  686;  Chesley  v.  Chesley 
(1S72)  49  Mo.  540;  Smith  v.  Scbolti 
(1877)  68  N.  I.  41.  A  sale  of  a  bank- 
mpt's  assets  en  masse  for  a  larger  aum 
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than  was  bid  for  the  proper^ 
eels,  under  the  court's  order 
held  valid.  In  re  Haywood  We 
(1914)  219  Fed.  666,  136  C 
391. 

Anything  like  coUusion  or  an 
to  sbBe  competition  will  of  co 
validate  the  sale  but  this  reai 
not  follow  because -of  a  private  i 
ment  between  the  attorney  for 
chaser  and  the  auctioneer  that 
of  any  other  person  should  bi 
fGO  each  time  until  a  sign  to  s 
given.  In  re  Ketterer  Mfg.  Cc 
1907)  156  Fed.  719,  19  Am. 
Bep.  038, 

The  property  should  be  sold 
highest  bidder,  and  a  "bid"  m 
offer  by  a  purchaser  to  pay  se 
to  the  trustee  for  the  proper 
chased  which  the  trustee  may  di 
antong  creditors.  Jn  re  J.  B. 
Cornell  Co.  (D,  C,  1911)  186  I 
26  Am.  Bankr.  Eep.  252.  Tbi 
est  bidder"  is  the  one  who  mi 
highest  bid  in  good  faith.  For 
tee  is  not  bound  to  accept  ev 
and  the  court  will  always  suBt 
in  refusing  bids  wbicb  would  ml 
frustrste  the  very  object  and 
of  the  sale.  Gray  v.  Veirs  (1 
Md.  18.  And  a  hid  which  was 
cepted  will  not  give  the  bidi 
standing  to  complain  either  of 
jectlon  or  of  a  sale  to  anoth' 
higher  price.  In  re  Chandler 
A.  1912)  194  Fed.  944,  28  Am. 
Rep.  89.  But  see  In  re  ^ 
(1912)  197  Fed.  1,  116  C.  0. 

28  Am.  Bankr.  Rep.  258. 
Generally    speaking,    the    trv 

bound  to  obtain  the  best  poasibi 
under  the  conditions  attending  I 
and  will  be  held  responsible 
negligence  in  falling  to  do  so. 
Ryan  (D,  C.  18T2)  fl  N.  B.  B,  2 
Cas,  No.  12,182;  In  re  Knott 
1874)  Fed.  Cas.  No.  7,893;  I 
V.  Alston  (1845)  4  Ired.  Eq.  (3( 
137. 

33.  Term*  of  tale.— There  la 
in  the  bankruptcy  act  which  ept 
forbids  the  sale  of  a  bankrupt's 
ty  by  the  trustee  on  credit.  An 
the  act  of  18S7,  it  was  held  tha 
BO  made  was  not  necessarily  inv 
that  reason  alone.  Traer  y. 
(1885)  IIB  D.  S.  628,  6  Sap.  < 

29  L.  Ed.  467. 

If  the  trustee,  without  the  i 
of  the  court,  sells  the  effects  of 
tate  on  credit,  taking  the  puri 
notes  for  the  price,  and  then  is 
atory  or  negligent  in  his  efforta 
lect  the  notes  that  he  suffers  1 
become  outlawed,  he  is  personi 
Bponsible  for  the  loss,  wbett 
makers  of  the  notes  were  oi 
responsible  or  not.  In  re  Newcc 
C.  1887)   32  Fed.  826. 

34.  Who  may  purchasa.— On 
has  been  employed  in  appraisi 
property  cannot  bu;  It  at  the  ti 
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Bale  in  baakmptcy,  either  directly  or 
throQich  tbe  acencj  ot  au  attorney.  In 
re  Fraiin  &  Oppenheim  <C.  C.  A,  1810) 
ISl  Fed.  307,  24  Am.  Bankr.  Rep.  MS. 
Tbe  trustee  In  bankruptcy  canDot  be- 
come tbe  purchaaer  at  his  own  sale. 
Citiiens'  Bank  y.  Ober  (C.  C.  1870) 
Fed.  Cae.  No.  2,731.  Such  ■  sale  wUI 
be  set  aside;  and  though  the  tmitee 
may  not  be  required  to  lose  the  value 
of  improvementa  made  by  him  □□  the 
property  after  the  sale,  yet  it  Ih  not 
enough  to  prevent  a  resale  that  he  ae- 
coante  for  the  ralae  of  the  property  at 
the  tine  of  the  sale,  it  It  largely  ap- 
preciated thereafter.  In  re  Hawiey  (D. 
C.  1902)  117  Fed.  364,  9  Am.  Bankr. 
Rep.  61.  But  nhere  real  estate  came 
to  the  trustee  incumbered  with.  Ileus 
exceeding  its  value,  the  trustee  him- 
self being  one  of  the  Judgmeat  credi- 
tors, it  was  held  competent  for  the 
court  to  grant  him  leave  to  proceed  in 
a  state  court  to  sell  tbe  property  on 
his  judgment,  and  to  bid  in  his  individu- 
al right  at  tbe  sheriCTs  sale.  In  re 
Carrier  (D.  C.  1880)  30  Fed.  103.  A 
sale  in  l»nkruptcy  is  not  voidsble  be- 
cause one  ot  the  three  trustees  of  the 
bankrnpt  was  a  stockholder  and  officer 
of  a  new  corporation  organized  for  the 
purpose  ot  purchasing  the  bankrupt's 
property,  when  the  creditors  appointed 
him  with  full  knowledge  ot  this  fact, 
and  the  new  company  was  promoted  by 
a  reorganizatioQ  committee  ot  the  bank- 
rupt's creditora  for  the  purchase  of  the 
property,  and  all  tbe  stockholders  of 
the  bankrupt  corporation  were  given 
full  opportunity  to  participate.  In  re 
National  Mining  Exploration  Co.  (D. 
C.  1911)  193  Fed.  232,  27  Am.  Bankt. 
Rep.  92. 

There  is  nothing  to  prevent  the  bank- 
rupt himself  from  buying  any  portion 
of  his  former  assets  when  offered  tor 
sale  by  his  trustee,  if  he  can  pay  the 
price  either  out  ot  his  exempt  proper- 
ty or  out  ot  properly  acquired  after 
the  adjudication;  and  if  he  does  so  pur- 
chase, he  will  take  a  new  title,  embrac- 
ing all  tbe  interest  which  tbe  trustee 
had  to  convey.  Hallyburton  v.  Slagle 
(1802)  130  N.  G.  482,  41  S.  E.  877; 
Gates  T.  Fraser  (1882)  9  lU.  App.  624; 
Udall  T.  School  District  No.  4  (1876) 
48  Vt.  5^:  Arnold  v.  Leonard  (1S49) 
12  Smedes  ft  M.  (Hiss.)  258.  Tbe 
bankrupt  may  make  such  purchase 
through  en  attorney.  Beall  v.  Chat- 
bam  {1007)  100  Tei.  371,  99  8.  W. 
1116.  And  it  does  not  invalidate  the 
sale  that  the  snccessful  bid  was  made 
by  an  attorney  employed  by  tbe  pur- 
chaser for  that  purpose  and  that  the 
sttomey  had  acted  as  counsel  for  the 
bankrupt  and  also  for  the  trustee  in 
rendering  certain  legal  services  requir- 
ed locally,  where  he  had  no  connection 
with  tbe  bankruptcy  proceedings.  In 
re  National  Mining  Exploration  Co.  (D. 
C.  1911)  193  Fed.  232,  27  Am.  Bankr. 
Sep.  92. 

Any  coBnsiTe  or  fraudulent  combinft- 
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.  tion  among  creditoia  or  other  bidden 
will  be  gronnd  for  setting  aside  the 
•ale.  In  re  Troy  Woolen  Co.  (G.  G. 
1871)  Fed.  Cas.  No,  14,201.  But  when 
the  property  of  a  bankrupt  corpora- 
tion Is  tor  sale,  it.  is  perfectly  proper 
tor  the  bondholders,  stockbolders,  oi 
officers  to  form  a  syndicate  or  a  re- 
organiiaUon  committee  or  a  new  cor- 
poration, for  the  purpose  of  bidding  on 
the  property  and  acquiring  it  if  they 
can  fairly,  and  if  they  make  no  attempt 
to  stiae  or  exclode  independeot  compe- 
tition. In  re  Fittsborgh  Dick  Creek 
Min.  Co.  (D.  C.  1912)  197  Fed.  106, 
28  Am.  Bankr.  Rep.  613;  Schuler  v. 
HasBinger  (1910)  177  Fed.  119,  100  O. 
C.  A.  530,  24  Am.  Bankr.  Rep.  184. 

35.  Rights  and  ilabllitles  of  purohas. 
ars.— Tbe  powers  of  a  trustee  in  bank- 
ruptcy are  in  no  sense  judicial,  and  his 
acts  bind  only  those  whom  he  repre- 
sents. In  the  sale  of  the  bankrupt's  es- 
tate, be  acts  only  for  tbe  creditors  who 
prove  their  claims,  and  la  such  matters 
he  can  conclude  the  rights  of  no  one 
else.  Second  Nat.  Bank  v,  Nationsl 
State  Bank  (1873)  10  Bush  (Ky.)  367. 
A  purchaser  at  a  bankruptcy  sale  must 
take  notice  that  nothing  Is  sold  except 
the  bankrupt's  interest  Asbeville  Sup- 
ply &  Foundry  Co.  v.  Macbin  (1909) 
ISO  N.  a  738,  64  S.  E.  887.  And  see 
Whitman  v.  Cammack  (1844)  7  Rob. 
(La.)  361;  Sbesler  v.  Patton  (1906)  114 
App.  Div.  846,  100  N.  T.  Supp.  286; 
Oabom  T.  Mills  (CaL  App.  1013)  128 
Pac.  1009.  Where  a  bankrupt  con- 
structed an  addition  to  a  leased  build- 
ing on  leased  ground,  the  question 
whether  such  building  constituted  a 
fixture,  or  whether  it  was  removable, 
as  against  tbe  laadlord,  by  a  purchaser 
at  a  sale  ot  the  bankrupt's  assets,  could 
not  be  determined  in  advance  ot  a  sale 
and  en  attempt  to  sever.  In  re  Gor- 
wood  (D.  C.  1905)  138  Fed.  844,  15 
Am.  Bankr.  Rep.  107.  Where  the 
trustee  sells  land,  the  title  to  which 
was  acquired  by  the  bankrupt  after  tbe 
tiling  ot  the  petition  In  bankruptcy,  the 
burden  is  on  him  and  those  who  claim 
under  him  to  show  that  the  land  equita- 
bly belonged  to  tbe  bankrupt  when  the 
petition  was  filed.  Wilkins  t.  Tourtel- 
lot  (1882)  28  Kan.  825. 

Altbougb  a  sale  is  ordered  and  con- 
firmed by  the  court,  this  Is  not  an  ad- 
judication that  the  property  sold  be- 
longed to  tbe  estate  of  the  bankrupt, 
but  only  that  whatever  title  the  bank- 
rupt had  to  tbe  property  legally  passed 
to  (be  purchaser  at  tbe  sale.  Cbellis 
T.  Coble  (1887)  37  Kan.  658,  IB  Pac. 
BOS.  That,  as  recited  in  the  deed  of 
an  assignee  In  bankruptcy,  there  was 
an  Bssignment  to  him  of  the  property, 
and  an  order  of  sale,  may  40  years 
after  the  discharge  of  the  bankrupt  be 
presumed,  though  there  has  been  no 
actual  possession  of  the  land.  Lacey 
V.  Southern  Mineral  I^and  Co.  (Ala. 
10121  60  So.  283. 

A  court  ot  equity.  In  pursuance  ot 
justice,  may  set  aside  a  sste  made  by 
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B  tnutee  Id  bankniptcr  where  it  U 
■howQ  that  the  purchaaei  has  beeo  in- 
nocently misled  by  the  advertised  no- 
tice of  the  sale.  Searcy  t.  McChord 
(D.  C.  1880)  1  Fed.  261;  In  re  Mott 
(D.  C.  1873)  1  N.  B.  B.  223,  Fed.  Cas. 
No.  9,879:  Carney  t.  AveriU  (1S12) 
110  Me.  172,  86  Ail.  494.  But  where 
the  purchaser  was  expressly  informed 
that  the  trastee  waa  selling  only  such 
title  as  he  posBessed,  and  knew  that 
anch  title  was  in  UtigatloQ,  and  that  the 
tmatee  assumed  no  personal  responsi- 
bilitf  and  did  not  warrant  the  title  or 
salability  of  the  property,  the  purchas- 
er cannot  recover  the  money  paid  there- 
for, when  it  is  Bubseguently  determin- 
ed that  the  trustee  had  no  interest 
which  he  could  convey.  Id  re  Frssin 
tC.  C.  A.  1912)  201  Fed.  343,  29  Am. 
Bankr.  Rep.  212.  It  is  the  duty  of  an 
intending  purchaser  at  such  a  sale  to 
make  en  iudcpeudeut  investigation  of 
the  nature  and  validity  of  the  bank- 
rupt's title,  and  to  follow  up  all  in- 
quiries which  are  suggested  by  his  dis- 
covery of  doubtful  or  suspicious  cir- 
cumstances, otherwise  he  is  in  no  posi- 
tion to  ask  aid  or  relief  from  the  court. 
Webber  v.  Clark  (1891)  130  Ul.  256,  28 
N.  E.  360.  But  be  is  entitled  to  rely 
oD  BU  absolute  compliance  with  the 
terms  of  the  sale,  and  on  the  absolute 
fairness  of  sn  auction  conducted  under 
the  order  of  the  courL  In  re  Erourot 
(D.  C.  1910)  183  Fed.  653,  25  Am. 
Bankr.  Itep.  738.  He  is  not  bound  to 
see  that  every  particular  in  tbe  ap- 
pointment and  qualificatioD  ol  the  trus- 
tee bas  been  complied  with.  Zeigler  v. 
Shomo  a87C)  78  Fa.  367. 

Tbe  purchaser  becomes  so  far  a 
party  to  the  proceedings  as  to  give  the 
court  of  bankruiitcy  jurisdiction  to 
make  any  and  all  orders  necessary  to 
compel  him'  to  complete  his  purchase. 
And  if  be  abaodODs  his  purchase,  with- 
out any  attempt  to  secure  the  property 
(transferable  only  ou  certain  condi- 
tions) he  will  be  liable  for  the  loss  on 
a  resale.  Snyder  v.  Bougher  (1906) 
214  Pa.  453,  63  Atl.  803;  In  re  Myers- 
Wolf  Mfg.  Co.  (C.  C.  A.  191.^)  205  Fed. 
289,  30  Am.  Bankr.  Rep.  572.  So  long 
as  the  proceedings  are  pending  in  the 
court  0^  bankruptcy,  as,  on  application 
to  have  tbe  sale  confirmed,  the  proper- 
ty is  still  within  the  control  of  that 
court,  and  it  may  give  the  purchaser 
what  aid  he  may  Deed.  Fotter  f.  Mar- 
tin (1899)  122  Mich.  642,  81  N.  W.  424. 
Damage  to  bankrupt's  property  after 
ssle,  but  before  conSrmation,  cannot  ba 
visited  upon  tbe  purchaser.  In  re 
Finks  (1915)  224  Fed.  92.  139  C.  C.  A, 
648.  But  when  the  sale  has  been  made, 
the  proceeds  received  by  the  trustee, 
and  tbe  sale  ratified  by  the  court,  it 
has  no  further  jurisdiction  over  the 
property,  and  cannot  interfere,  by  In- 
junction or  otherwise,  to  protect  the 
purchaser  agaiust  the  assertion  of  ad- 
verse claims.  He  le  thereafter  left  to 
himself,  and  must  protect  his  own  1d- 
terests  in  any  appropriate  court,  btit 
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cannot  treat  the  bankruptcy  coi 
general  warrantor  of  title.  Ai 
Crittenden  (C.  C.  1881)  17  E 
Briggs  r.  Stephens  (D,  C.  18* 
Cas.  No.  1,873;  Henrie  v.  He 
(1906)  146  Fed.  316,  76  C  0. 
16  Am.  Bankr.  Bep.  617.  Th 
does  not  follow  the  property  of 
tates  of  bankrupts  into  the  h 
purchasers,  but  only  to  the  b 
purchasers.  After  they  have  o 
the  property,  they  must  take 
it  and  of  the  posaesston  of  it. 
Bale  (D.  G.  187t))  19  N.  B. 
Fed.  Cas.  No.  5,912.  Assets  of 
rupt  corporation  having  been  si 
reorganiiatiou  committee,  a  coi 
bankruptcy  proceeding  has  no  j 
tion  to  control  the  riglits  to  be  j 
such  committee  to  stockholders 
old  company  in  the  reorganilat 
re  Witherbee  (C.  C.  A.  1013)  2 
896,  30  Am.  Bankr.  Bep.  314. 
Where  tbe  property  sold  is 
in  action,  the  purchaaer  may  bv 
and  it  ia  sufGcient  evidence  of 
tbority  of  the  trustee  in  ban 
that  be  acted  as  such,  withoul 
evidence  thereof.  Arnold  v.  1 
(1849)  12  Smedes  &  U.  (Misi 
See  Breakstone  v.  Buffalo  Fou 
Machine  Co.  (1S13)  79  Misc.  B 
141  N.  Y.  Supp.  150.  A  sale  by 
bankruptcy   under  order 


t  of  a 


stock  B 


es  the  legal  title  to  the  purcbas 
may  sue  thereon  with  bU  Ihe'rij 
trustee  had.  Bailey  v.  Andersi 
1814)  82  S.  E.  200.  And  wbert 
due  to  the  bankrupt  from  a  thi 
SOD  is  sold,  it  cauDOt  be  offsi 
debt  due  from  the  bankrupt 
third  persoD  which  was  acquirt 
the  Imnkruptcy.  Judson  v.  ! 
(1851)  6  La.  Ann.  587. 

Where  an  equity  of  redemptioi 
and  a  vaUd  conveyance  made,  t 
chaser  may  muintain  a  suit  to 
Davis  T.  Ives  (1903)  76  Conn. 
Atl.  922. 

The  special  short  statute  of 
tions  contained  in  the  bankrup 
does  not  apply  to  actions  by  pui 
to  recover  property  or  collec 
bought  by  them.  Judson  t.  1 
(1851)  6  La.  Ann.  587. 

36  Nature  and  axtenl  of  tit 
veyed. — A  purchaser  at  a  trustc 
of  the  property  of  a  bankrupt  i 
DO  higher  title  or  greater  righ 
the  bankrupt  himself  had  in  the 
ty  sold.  McKiernan  v.  Fletcher 
2  La.  Ann.  438;  Wallace  v. 
(1911)  99  Ark.  360,  138  S.  T 
Watson  T.  Conrad  (1803)  38 
536,  18  S.  E.  744;  Winter,  Loel 
V.  Montgomery  Cooperage  Co. 
169  Ala.  628,  53  South.  90Q;  N 
WiUard  (C.  C.  1871)  Fed.  C 
10,374;  Converse  v.  Sorley  (If 
Ter.  515;  Roberta  y.  W.  H. 
Co.  (1912)  86  Tt.  76.  83  Aa  8( 
born  v.  liTilIa  (1913)  20  Gal.  Aj 
128  Fac.  1009.    A  deed  ol  land  t 
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nch  a.  Bale  conveys  only  an  iDterest  in 
he  surface  of  the  land,  where  the  bank- 
iipt  bad  previouel;  conrejed  by  a  re- 
orded  deed  the  coal  and  other  miQeralB 
inderlying  it.  Catlin  Coal  Co.  t.  Uoyd 
1899)  ISO  lU.  366,  54  N.  E.  214,  72 
Lm.  St.  Rep.  216.  Where  tba  tenant 
rf  a  building  placea  fixtnrea  therein,  the 
lurchaser  of  the  aarae  from  his  trustee 
a  bankruptcy  acquires  only  such  right 
o  remove  the  fiitures  aa  the  tenant 
nay  have  bad.  Jacob  v.  Kellogg  (1907) 
W  Misi  Sep.  661,  107  N.  Y.  Supp. 
'13.  See  Sacred  Heart  Boman  Catholic 
:hHrch  V.  Vedder  (1913)  80  Misc.  Kep. 
141,  142  N.  Y.  Supp.  870.  Convey- 
ince  by  the  trustee  of  a  bankrupt  in 
vhich  the  only  property  deacribed  wae 
'eal  estate  beld  not  to  convey  a  bond 
loase  on  the  property  which  to  the 
mowledge  of  the  grantee  belonged  to 
mother.  Sacred  Heart  Itonan  Catholic 
:;hurch  V.  Vedder  (1913)  142  N.  Y.  a 
no,  80  Miac.  Bep.  641.  Evidence  held 
naufficient  to  ehon  that  a  sale  of  a 
Mrporadon'a  property  by  its  trustee  in 
bankruptcy  included  a  certain  ware- 
louse  and  ita  equipment,  or  that  the 
joyer  had  any  reasonable  cause  to  sup- 
iraae  they  had  bought  it.  Union  Trad- 
ing Co.  V.  Drach  (Colo.  1015)  146  P. 
r67. 

One  who  buys  land  from  a  trustee  in 
l>ankruptcy  knowing  that  the  bankrupt 
lield  the  land  in  trust  for  auolher, 
though  by  a  deed  absolute  id  form,  ac- 
quires no  title  on  which  he  can  main- 
tain a  writ  o(  entry.  Faxon  v.  Fol- 
re;  (18T2)  110  Mass.  392. 

One  who  bnya  the  bankrupt's  interest 
in  a  contract  for  the  conveyance  of 
land  tn  him  has  all  the  rights  therein 
which  the  bankrupt  would  have  had  but 
(or  the  bankruptcy,  Harriman  v.  Tyn- 
dale  (1904)  184  Mass.  534,  69  N.  B. 
353.  And  a  sale  by  the  trustee  of  land 
beld  in  trust  by  the  bankrupt  to  se- 
cure debts  due  to  himself  passes  to  the 
purchaser  the  debts  secured  as  well  as 
the  legal  estate  in  the  land,  and  entitles 
birr:  to  possession  until  the  debts  are 
paid.  Green  v.  Green  (1878)  79  N.  C. 
343. 

The  purchaser  acquires  whatever  title 
the  bankrupt  bad  in  the  land  at  the 
time  of  the  sale,  and  if  the  bankrupt 
acquired  any  better  or  difFerenl  title 
from  the  time  of  the  adjudication  in 
bankruptcy  to  the  time  the  sale  was 
made,  that  title  inures  to  the  benefit  of 
the  purchaser.  Mc Alpine  v.  Tourte- 
lotte  (C.  C.  1885)  24  Fed.  69.  Dnder 
Revisal  N.  C.  lOOC,  i  983,  and  this  sec- 
tion, a  sale  by  trustee  In  bankruptcy  of 
property  bought  by  the  bankrupt  under 
an  unrecorded  conditional  sale  contract 
passes  title  as  against  seller.  Hinton  v. 
WilliaiDH  (N.  C.  1915)  86  S.  B.  994. 
But  it  is  otherwise  as  to  a  title  vesting 
in  the  bankrupt  by  devise  after  the  sale. 
Wilson  V.  Dresser  (1894)  152  El.  387, 
38  N.  E.  888. 

A  purchaser  of  property  at  a  bank- 
mptcy  sale  takes  it  subject  to  all  the 
cqnltiea  with  which  It  was  chargeabU 


Id  the  hands  of  the  bankrapt.  Renlck 
T.  Daws«n  (1881)  65  Tex.  102;  Baker 
r.  VinlDg  (1849)  30  Me.  121,  50  Am. 
Dec.  617;  Anderson  v.  Millsr  (1846) 
7  Smedes  &  M.  (Miss.)  586;  Steadman 
V.  Taylor  (1877)  77  N.  0.  134.  Where, 
pending  snit  to  subject  to  the  rigbta  of 
creditor*  a  bankrupt's  interest  in  his 
mother's  estate,  such  intereat  was  pur- 
chased by  defendants  from  the  bank- 
rupt's trustee,  the  purchase  was  sub- 
ject and  not  superior  to  the  rights  of 
such  creditors.  Collier  v.  Seward  & 
Roper   (Va.  1914)  82  S.  E.  100. 

Unless  the  court  of  bankruptcy  orders 
the  property  sold  free  of  incunibraaces, 
the  purchaser  will  take  it  subject  to  all 
valid  and  recorded  liens,  that  is,  he  will 
take  only  the  equity  of  redemption,  and 
the  holder  of  a  mortgage  or  other  lien 
may  proceed  to  enforce  it  against  such 
purchaser.  In  re  Heading  Hat  Klfg. 
Co.  (D.  C.  1916)  224  Fed.  786;  In  re 
Wyiie  (1907)  153  Fed.  281,  82  C.  C, 
A.  411,  18  Am.  Bankr.  Hep.  G03;  In  re 
Allin  (D.  C.  1882)  12  Fed.  433;  Buck- 
nam  v.  Dunn  (D.  C.  1817)  16  N.  B.  R. 
470,  Fed.  Cas.  No.  2.096;  In  re  Coop- 
er (D.  C.  J877)  16  N.  B.  R.  178.  Fed. 
Cas.  No.  3,190;  Horkan  v.  Eason 
(1912)  10  Ga.  App.  236,  73  S.  E.  352; 
Owen  V.  Potter  (1898)  115  Mich.  556, 
73  N.  W.  977.  One  by  buying  propAty 
at  the  sale  of  a  trustee  in  bankruptcy, 
subject  to  the  lien  of  a  mortgage  there- 
on, does  Dot  assume  payment  of  the 
mortgage  debt,  but  becomes  owner  o{ 
the  property  subject  to  the  incum- 
brance. Herman  v.  Leeper  (1013)  167 
S.  W.  984,  172  Mo.  App.  286.  The 
purchaser  vrill  have  the  right  to  redeem 
from  a  mortgage  or  other  lien  or  from 
a  sale  on  foreclosure  thereof.  Greene 
T.  Taylor  (1889)  132  C.  S.  415,  10  Sup, 
Ct  138.  33  L.  Ed.  411.  Since  the  trus- 
tee in  bankruptcy  takes  the  property  of 
the  bankrupt  with  alt  the  equities  im- 
pressed on  it  by  the  bankrupt  and  with 
the  equities  in  the  bankrupt's  favor, 
a  purchaser  from  the  bankrupt  as- 
sumes no  obligation  not  enforceable 
against  the  bankrupt.  Consolidated  Ari- 
zona Smelting  Co.  v.  Hinchman  (1914) 
212  Fed.  813,  129  C.  C.  A.  267,  re- 
versing decree  Hinchman  v.  Con  solids  t- 
ed  Arizona  Smaltiog  Co.  (D.  C.  1912) 
198  Fed.  907. 

The  purchaser  will  be  protected 
against  a  prior  unrecorded  deed  of  the 
bankrupt  if  he  has  no  notice  ol  it  and 
is  not  chargeable  with  knowledge  of 
facta  sufficient  to  put  him  on  inquiry. 
Webber  v.  Clark  (1891)  136  HI,  266, 
26  N.  E.  360,  32  N.  E,  748;  Holbrook 
V,  Dickenson  (1870)  56  III.  497.  But 
see  Hinchman  v.  Consolidated  Arizona 
Smelting  Co,  (D,  C,  1912)  198  Fed. 
907,  29  Am.  Bankr.  Rep.  893.  But  an 
announcement  made  at  the  sale,  con- 
cerning the  eiistence  of  an  unrecorded 
mortgage  or  deed,  will  charge  the  pur- 
chaser with  notice.  Roberts  v.  W.  H. 
Hughes  Co.  ( 1912)  86  Vt.  76,  83  Atl. 
807.  And  where  the  order  of  court  di- 
recting the  sale  authorizes  the  trustee 
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to  »U  only  the  right,  title,  and  Inter- 
est of  the  bankrupt  Id  the  property  and 
to  coavej  bj  a  quitelaim  deed,  a  pur- 
chaser who  has  actual  notice  of  an 
agreement  made  bj  the  banhrupt  and 
binding  Um  to  pa;  certain  royalties  on 
mining  operations  conducted  on  the  land 
to  the  former  owner,  the  same  conad- 
tuting  a  covenant  running  with  the  land, 
will  take  subiect  to  the  same  and  not 
free  from  it.  Uinchman  v.  Consolidated 
Arizona  Smelting  Co.  (D.  C.  1012)  198 
Fed.  907,  29  Am.  Bankr.  Rep.  893. 
But  it  a  previous  conveyance,  trans- 
fer, or  asaigameut  of  the  property  In 
question,  made  by  the  bankrupt,  ia 
voidable  under  the  bankruptcy  law  as 
having  been  preferential  or  as  made  in 
fraud  of  creditors,  tlie  purchaser  of  the 
property  at  the  trustee's  sale  of  it  will 
succeed  to  the  trustee's  rijht  to  vacate 
or  anuul  such  transfer  or  assignment, 
end  may  maintain  an  appropriate  action 
to  do  so.  In  re  Downing  (C.  G.  A. 
1912)  201  Fed.  93,  29  Am.  Baukr.  Bep. 
228:  Bryan  t.  Madden  (1903)  79  App. 
Dlv.  638,  80  N.  T.  Supp.  1131;  s.  c. 
(1906)  109  App.  Div.  876.  96  N.  T. 
Supp.  465;  Dwinet  t.  Perley  (1860) 
32  Me.  197;  Bartles  t.  Gibson  (C.  G. 
1883)  17  Fed.  293.  But  see  Annis  t. 
Butterfleld  (1901)  99  Me.  181,  58  AtL 
Sfiff;  Beldlng-Hall  Mfg.  Go.  t.  Mercef 
&  Ferdon  Lumber  Go.  <C.  G.  A.  1909) 
17B  Fed.  335,  23  Am.  Rankr.  Rep.  595. 

Whatever  title  the  purchaser  takes,  tt 
is  understood  to  be  absolute  and  final, 
and  not  provisional  or  defeasible.  The 
court  has  no  power  to  deprive  him  of 
whatever  rights  he  may  acquire  by  hia 
purchase,  and  therefore  cannot  grant 
leave  to  a  creditor  of  the  estate,  or  to 
any  one  else,  to  redeem  from  the  sals 
on  reimbursing  the  purchaser.  In  re 
Novak  (D.  G.  1901)  111  Fed.  B78,  7 
Am.  Bankr.  Rep.  267, 

The  purchaser  will  be  entitled  to  the 
rents  and  profits  of  real  property  pur- 
chased from  the  da;  of  the  sate,  and 
not  merely  from  the  date  of  its  con- 
firmation. Hall  V.  Scovel  (D.  C.  1874) 
10  N.  B.  R.  295,  Fed.  Gas.  No.  5.946. 
A  bankrupt  corporation  was  the  owner 
of  a  valuable  lease  on  the  property 
which  It  occupied,  subject  to  a  mort- 
gage on  the  fee  given  by  the  lessor. 
The  lease  contained  a  provision  giring 
the  lessee  the  right  to  apply  the  rent 
in  payment  of  the  taxes  on  the  proper- 
ty and  (he  interest  and  principal  of  the 
mortgage,  snd  so  far  as  the  rent  had 
been  paid  it  had  been  so  applied.  The 
tmslee  sold  the  leasehold,  there  being 
at  the  time  a  certain  amount  of  rent 
due.  in  part  accruing  before  the  bank- 
ruptcy and  in  part  from  the  trustee 
during  bis  occupancy.  Held,  that  such 
provision  of  tbe  lease  was  for  the  pro- 
tection of  the  bankrupt's  leasehold  in- 
terest, and  that  tbe  purchaser  took 
such  leasehold  with  respect  to  the 
mortgage  in  the  condition  it  stood  at 
the  time  of  the  sale,  and  could  not  In- 
sist OD  the  application  of  the  unpaid 
rent   on   the   mortgage   as  against   the 
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leaser,  -who  had  duly  prored  h 
therefor.  In  re  Ketterer  Mfg. 
0.  1908)  162  Fed.  583,  20  Am. 
Rep.  694.  The  purchaser  caiu 
the  bankrupt's  right  to  any  po 
the  crops  growing  on  the  U 
stipulated  to  be  paid  to  him  by 
rent  In  re  Bledsoe  (D.  G.  1 
N.  B.  a  402,  Fed.  Gaa.  No.  1, 
Where  the  property  sold  cor 
a  going  business,  the  pnrchai 
take  it  with  the  good  will,  if  t 
meant  to  be  included  in  tl 
James  Van  Dyk  Co.  v.  F.  V.  It 

(1911)  73  Misc.  Rep.  87,  13( 
Supp.  755.  The  sale  by  a  cohk 
trustee  in  bankmptcy  of  the  Bsi 
property  of  its  business,  witl 
good  will  and  trade  marks,  i 
both  the  good  will  and  trade  ic 
things  of  value,  and  will  precl 
trustee  from  thereafter  Belling 
property  of  the  bankrupt,  and  I 
tempts  to  do  so,  he  may  be  rei 
In  re  Jayeee  Corset  Co.  (D.  C 
201  Fed.  779,  29  Am.  Bankr.  B 
The  purchaser  of  a  going  buaii 
quiring  also  tbe  good  will,  m 
tinue  the  business  in  the  uam< 
former  owner,  when  it  was  a  < 
tion.  S.  F.  Myers  Go.  v.  Tuttli 
1911)  188  Fed.  532,  26  Am. 
Bep,  541.  Where  a  business  of 
ing  remedies  for  the  hair  and 
made  valuable  by  advertising  i 
be  conducted  by  clerks  filling  oi 
supplying  labeled  packages  of 
size  and  shape,  it  is  a  busine 
commercial  and  nonprofessioni 
acter;  and  on  a  sale  of  the  I 
and  good  will  by  a  trustee  In  ba 
cy,  an  incorporation  of  a  compi 
ing  the  name  of  the  bankrupt,  ^ 
addition  of  tbe  word  "compa 
take  over  the  purchase,  cannot 
Joined  by  the  bankrupt.    Austin 

(1912)  171  m.  App.  327.  The  i 
er  will  st  least  have  the  right 
vertise  himself,  by  store  slgms 
erwise,  as  the  successor  of  th 
rupt  in  the  business.  Fceeman 
man  (1903)  86  App.  Div.  110 
T.  Supp.  478.  While,  upon  the 
the  assets  of  bankrupt  corporal 
good  will  may  be  assigDed  to  t 
chaser,  the  trustee  cannot  con 
right  to  so  use  the  bankrupt's  i 
to  convey  to  the  public  an  imi 
that  the  assignee  and  the  bankt 
the  same  person.  Hotel  Claridg 
George  Rector,  Inc.  (1914)  14 
S.  748,  164  App.  Div.  185. 

Taxes  due  on  the  property 
time  of  the  sale  will  be  taken  : 
count  in  fixing  the  price.  But  tt 
sessed  after  the  sale,  though  be: 
payment  of  the  balance  of  the  p 
price  and  delivery  of  tbe  deed  i 
paid  by  tbe  purchaser,  and  be 
claim  reimbursement  out  of  th 
of  the  estate,  and  this  although 
was  made  free  of  liens  and 
brances,  since  this  applies  only 
liens  as  eziated  at  tha  date  of  t 
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a  r«  Crowell  (D.  0.  1912)  199  Fed. 
S8,  29  Am.  Bankr.  Rep.  478.  The  li- 
tiUity  af  a  purchaser  of  a  baakrupt'B 
;al  estate  (or  taxes  theceoo,  conatl- 
iting  under  tbe  law  o(  the  state  a  lien, 
epends  on  the  tenns  o(  sale.  In  re 
Leading  Hat  Mfg.  Co.  (D.  0.  191C)  224 
'ed.  78a. 

37.  Approval  on  oonflrmatlon  of  sale. 
-Under  the  requirement  of  section  96S4, 
oat,  aaj  sate  for  which  it  is  practica- 
le  to  obtain  the  approval  of  the  court 
f  bankruptcy  must  be  approved  OT 
oaSrmed,  and  tbe  sale  posses  no  title 
atdl  approved  or  confirmed,  either  ex- 
re  saly  or  impliedly.  In  re  Shea 
1903)  126  Fed.  153,  61  C.  a  A.  219, 
1  Am.  Bankr.  Rep.  207;  Everett  v. 
letdeD  &  Wright  (1910)  127  La.  S73, 
Z  South.  867.  If  the  matter  ia  drown 
a  question,  a  purchaser  under  a  troa- 
ee'a  sole  which  was  not  approved  b; 
he  court  has  the  burden  of  proving 
hat  it  was  impracticable  to  make  the 
ale  subject  to  such  approvoL  Davl«  t. 
ves  (1903)  7S  Couii.  611.  94  Atl.  922. 
['he  authority  of  the  court  in  this  re- 
ipect  ma?  be  exercised  by  the  referee. 

Where,  after  an  alleged  nnauthorized 

lale  of  the  bankrupt's  assets,  the  trus- 
ee  applied  for  an  order  directing  that 
lie  proceeds  be  delivered  to  him,  wbich 
vas  duly  entered  by  tbe  court,  this  was 
leld  to  constitute  an  affirmance  of  the 
lale.  Maaon  v.  Wolkowich  (1906)  150 
Fed.  699,  80  C.  C,  A.  435,  10  L.  R.  A. 
(N.  S.)  765,  17  Am.  Bankr.  Rep.  709. 
3nt  where  the  trnstee  makes  a  sale  nn- 
ler  order  of  tbe  court  and  reports  it 
'.OT  confirmation,  the  general  rules  gov- 
erning Judicial  sales  apply,  and  the  va- 
iditr  of  the  title  acquired  depends  up- 
:in  the  validity  of  the  order  of  con- 
9rmotion.  J.  M.  West  Lumber  Co.  v. 
Lyon  (1909)  53  Tei.  Civ.  App.  648, 116 
3.  W.  652. 

The  creditors  of  the  estate  are  not 
entitled  to  notice  of  an  application  for 
the  confirmatiou  of  a  sale.  In  re 
Nevada-Utah  Mines  ft  Smelters  Corp. 
{D.  C.  1912)  198  Fed.  497,  28  Am. 
Bankr.  Rep.  409. 

Aa  to  the  matters  to  be  considered 
on  such  an  application,  the  approval  or 
ctisapproval  of  the  sale  reste  very  much 
in  the  dtscretioQ  of  the  court.  In  re 
Sanborn  (D.  C.  1899)  96  Fed.  B51,  3 
Am.  Bankr.  Rep.  54.  And  it  may 
withhold  ita  approval  on  account  of 
mere  inadequacy  of  price,  without  more; 
It  is  not  necessary  that  there  should  be 
trand  shown,  or  such  gross  inadequacy 
of  price  as  to  be  proof  of  fraud.  In  re 
Groves,  2  Nat  Bankr.  News,  30;  In 
re  O'Fallon  (C.  C.  1873)  Fed,  Cas.  No. 
10,445.  See  In  re  Thompson,  1  Nat. 
Bankr.  News,  356.  Tbe  court,  In  de- 
dding  whether  or  not  to  confirm  or  ap- 
prove a  sale,  where  tbe  only  qnestion 
ia  whether  the  price  offered  is  the  best 
that  could  be  obtained,  should  consider 
what  ia  for  the  boueSt  of  the  crediton 
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In  general,  and  may  properly  be  influ- 
enced by  their  wishes,  if  a  large  major- 
ity concur  in  their  viewa.  See  In  re 
Feerlesa  F^niahing  Co.  (D.  C.  1912) 
199  Fed.  350,  28  Am.  Bankr.  Rep.  429. 

The  highest  bidder  at  the  trustee's 
sale,  provided  he  is  able  and  willing  to 
comply  with  tbe  terms  of  sate,  is  end- 
tied  to  have  his  bid  accepted  and  re- 
ported for  confirmation,  and  to  hBve> 
the  sale  to  him  confirmed,  if  the  sale 
was  made  on  sufficient  notice  and  for  a 
fair  price,  and  there  appears  to  have 
been  a  compliance  with  all  neceasary 
and  proper  requirements  for  holding 
the  sale,  and  honesty  and  fair  dealing 
in  the  sale  itself.  In  re  Williams  (C. 
C.  A.  1912)  197  Fed.  1,  28  Am.  Bankr. 
Rep.  258;  In  re  National  Mining  Ex- 
ploration Co.  (D.  C.  1911)  193  Fed. 
232,  27  Am.  Bankr.  Rep.  92;  In  re 
Throckmorton  (1906)  149  Fed.  145,  T9 
C.  C.  A.  15,  17  Am.  Bankr.  Hep.  856; 
In  re  Ewing  (C.  C.  1883)  16  Fed.  753; 
In  re  Kronrot  (D.  C.  1910)  183  Fed. 
653,  25  Am.  Bankr.  Eep.  738.  Trus- 
tees in  bankruptcy  petitioned  tor  and 
were  granted  by  the  referee  authority 
to  offer  real  estate  at  auction,  adjudi- 
cations to  be  made  at  such  prices  as 
they  might  determine,  not  less  than 
three- fourths  of  the  appraised  value. 
The  advertisement  of  aale  referred  to 
the  order  and  stated  that  the  sale  was 
subject  to  confirmation  by  the  referee, 
and  the  auctioneer  read  the  advertise- 
ment including  such  provision  before 
offering  the  proper^.  A  bid  of  more 
than  three- fourths  of  the  appraised 
value,  but  less  than  the  amotmt  which 
the  trustees  had  told  tbe  auctioneer  they 
would  accept,  was  made,  and  the  auc- 
tioneer made  no  adjudication,  and  re- 
fused to  accept  a  depoait,  .but  had  the 
bidder  sign  an  agreement  to  make  such 
deposit,  in  order  that  he  might  be  held 
if  the  trustees  decided  to  accept  the 
bid.  They,  however,  declined  to  do  bo. 
Held,  that  tbe  bidder  acquired  no  legal 
rights  in  tbe  bid,  as  no  adjudication 
was  made,  and  the  trustees  were  vested 
with  ample  discretion  to  reject  the  bid 
as  a  private  offer,  and  hence  tbe  referee 
acted  within  his  autbority  and  discre- 
tion in  declining  to  compel  a  transfer 
of  the  property,  tintereiner  v.  Camors 
(C.  C.  A.  1916)  ?28  Fed.  890. 

The  court  may  impose  equitable 
terms  or  conditiona  upon  the  purchas- 
er, as,  for  Instance,  by  requiring  him 
to  give  security  for  the  payment  of  fu- 
ture rent  on  the  sale  of  a  leasehold  in- 
terest. In  re  Yarley  &  Bauman  Cloth- 
ing Co.  (D.  0.  1911)  188  Fed.  761,  26 
Am.  Bankr.  Rep.  104. 

An  order  of  confirmation  has  the  ef- 
fect of  a  judgment  and  may  raise  an 
estoppel  against  parties  whose  rights 
were  before  tbe  court.  Blood  v.  Munn 
(1909)  165  OaL  228,  100  Pac.  694. 
But  it  le  not  a  ratification  of  any  act 
of  the  trustee  done  in  excess  of  his 
authority,  where  it  doea  not  appear 
that    the.  0XGeM    of   power    exercised 
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waa  brought  to  the  knowledfe  of  th« 
court.  In  re  McGilton  (C.  O.  1872) 
Fed.  Caa.  No.  8,798.  Tbe  order  ot 
confirmation  relates  back  to  the  data 
ot  the  Bale,  bo  bb  to  ioveat  the  pur- 
chaaer  with  the  character  of  an  own- 
er from  the  day  of  Mb  porchase.  X>Bth- 
rop  F.  NelHon  (C.  C.  1877)  Fed.  Caa. 
No.  8.111.  Older  confiriniiiE  aale  of 
bankrupt's  property  held  not  to  be 
treated  as  made  nunc  pro  tunc  as  of 
date  of  Hale,  though  referee  told  trus- 
tee it  would  be  confirmed;  the  proper- 
ty having  been  damaged  in  the  mean- 
time. In  re  Finks  (1915)  224  Fed.  92, 
139  0.  0.  A.  648. 

38.  Payment  or  reoovary  of  purohaaa 
money.— The  court  ot  bankruptcy  has 
jurisdiction  and  power  to  enforce  in 
a  summary  manner  the  completion  ol 
tbe  contract  ot  sale,  and  to  compel  ths 
purchaser  to  pay  the  Btipulated  price, 
which  ma;  also  include  interest  it 
there  has  been  unreasonable  delay. 
Mason  y.  Wolkowicb  (1906)  150  Fed. 
699,  80  G.  C.  A.  435.  10  L.  E.  A.  (N. 
S.)  785,  17  Am.  Bankr.  Rep.  709,  On 
the  other  hand,  the  purchaser  may  be 
entitled  to  a  deducUon  or  refund  of 
part  of  the  purchase  money  on  account 
of  a  shortage  in  the  quantity  of  tb« 
property  sold.  In  re  Drumgoole  (D. 
C.  1905)  140  Fed.  208.  IS  Am.  Bankr. 
Rep.  261.  See  Owens  v.  Bruce  (1901) 
109  Fed.  72,  48  C.  C.  A.  23S,  6  Am. 
Bankr.  Rep.  322.  And  he  may  be  en- 
titled to  be  excused  from  paying  any 
part  of  tbe  price,  or  to  a  restoration 
of  what  he  may  have  paid,  when  it 
proTea  impossible  tor  the  trustee  to 
make  a  title.  Id  re  CapouiKri  (C.  0. 
A.  1914)  210  Fed.  897.  A  bankrupt's 
tmstee  became  vested  with  the  bank- 
rupt's title  to  pateata  and  applicationi 
therefor,  bo  that  a  sale  thereof  by  the 
bankrupt's  receiver,  concurred  tu  by 
the  trustee,  and  confirmed  by  the  ref- 
eree, vested  all  the  bankrupt's  rights 
ID  the  purchaser,  who  would  therefore 
be  compelled  to  complete  the  purchase. 
Id  re  Myers-Wolf  Mfg.  Oo.  (1913)  205 
Fed.  289, 123  0.  C.  A.  441. 

When  the  property  sold  is  a  license 
for  tbe  sale  of  liquors,  having  a  mar- 
ket value,  but  transferable  only  by  the 
consent  and  approval  of  the  licensing 
authority,  if  the  transfer  of  the  license 
to  the  trustee's  vendee  is  refused  by 
tbe  licensing  authority,  without  any 
reason  being  BBsigncd,  or  for  resBona 
not  personal  to  the  purchaser,  the 
latter  is  entitled  to  a  refund  ot  bis 
earnest  money.  In  re  Miller  (D.  C, 
1909)  171  Fed.  263,  22  Am.  Bonkr. 
Rep.  B60.  But  not  so  if  tbe  transter 
Is  relused  on  the  specific  ground  that 
the  purchaser  is  not  a  proper  person 
to  bold  the  license.  Id  re  Comer  & 
Co.  (D.  C.  1909)  171  Fed.  231,  22 
Am.   Bankr.   Hep.   558. 

An  order  for  the  Bale  of  a  bankrupt's 
property  properly  provided  that  in  case 
ot  a  purchase  by  t,  lien  cieditoi  h« 
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could  have  credit  on  tlie  price  foi 
portion  thereof  as  would  otherwi 
crue  to  bin)  by  reason  of  hii 
Clark  Hardware  Co.  v.  Sauve  I 
A.  1915)  220  Fed.  102.  Where 
erty  incumbered  by  a.  mortgage 
ing  an  issue  of  bonds  is  aold  in 
ruptcy,  the  holders  of  bonds,  i 
become  the  purchasers,  must  bi 
mitted  to  use  their  bonds  in 
tbe  purchase  price.  In  re  Fayet 
Wagon -Wood  &  Lumber  Oo.  ( 
1912)  197  Fed.  180.  28  Am.  1 
Rep.  307;  In  re  Saiton  Furaai 
(D.  0.  1905)  136  Fed.  607,  1- 
Bankr.  Rep.  483:  In  re  Wateric 
gan  Co.  (D.  C.  1902)  118  Fed. 
Am.  Bankr.  Rep.  427;  Schuler  v 
singer  <19I0)  177  Fed.  119.  1 
C.  A.  539,  24  Am.  Bankr.  Rep 
But  thia  rule  does  not  apply  whe 
bonds  are  void  onder  the  const 
of  the  state.  In  re  Wyoming 
Ice  Co.  (D.  O.  1907)  153  Fed 
And  the  court  will  not  ratify  : 
where  the  boudholders  of  the  ba 
corporation,  who  do  not  include 
its  creditors,  propose  to  take  oi 
property  and  assets,  by  tranafe 
new  corporation,  and  to  pay  thi 
included  creditors  only  a 'percent 
their  claims  or  else  give  them  < 
tione  ot  the  new  corporation,  f 
court  has  no  power  thus  arbi 
to  preclude  the  claims  of  the  c 
senting  creditors.  In  re  J.  B.  & 
CorneU  Co.  (D.  C.  1911)  18€ 
859,  26  Am.  Bankr.  Rep.  252. 

39.  Conveyance  and  dellvary^- 
tbere  ia  a  valid  sale,  under  whi 
price  has  been  paid,  the  mere 
to  deliver  a  deed  will  not  anthc 
resale.  In  re  King  (D.  G.  If 
Fed.  839. 

The  deed  of  a  trustee  in  bank 
should  be  made  in  exact  acco 
with  the  direct! ona  ot  the  coui 
an  error  in  this  respect  will  be 
by  an  order  confirming  the  deed. 
man  t.  Stearna  (1897>  95  Va. 
.3.  B.  601.  It  should  be  eiecn 
the  tmstee  In  bis  official  capad 
by  describing  himself  as  "true 
bankruptcy."  Coryell  v.  Klebm 
157  111.  462,  41  N.  E.  864.  An  i 
ual  deed  by  a  trustee  in  bankrui 
property  held  in  his  official  ca 
after  the  title  bad  revested  in  the 
rupt,  is  ineffective  for  any  pi 
Calligan  v.  Calligan  (1913)  21 
52,  102  N.  E.  247.  Where  a  dee 
trustee  in  bankruptcy  ia  relied  oi 
action  against  straugers.  preli: 
proof  of  the  trustee's  title  and  I 
thority  to  make  the  sale  is  neci 
Brown  v.  WWte  (1913)  153  K] 
156  S.  W.  96.  The  trustee'e  dee 
not  contain  a  recital  ot  the  order 
court  ot  bankruptcy  anthorini 
sale  to  be  private.  Ryder  v. 
(1882)  102  III.  838.  It  will  b( 
dent  to  pass  title  though  not 
aeaL     Westfeldt  t.  Adanu  <19C 


Ch.iS) 


BANKBDPTCX    (|  47) 


•T.  C.  STB,  42  a  B.  82S.  The  deed 
ihoold  be  acknowledged  before  a  com- 
tetent  officer.  Harris  t.  Pratt  (1887) 
IT  Kan.  316.  16  Pac.  216.  It  should 
KiDtaiu  a  Buffldent  descrlpUoD  of  the 
iroperty  to  identify  it  with  reason- 
ible  certainty.  James  v.  Koy  (Ter. 
3iT.  App.  1900)  69  B.  W.  205.  It 
pbodld  ran  to  tlie  parchaser  at  the 
lale,  unless  he  directs  it  to  be  made 
tnt  in  the  name  of  some  other  person, 
Wilson  y.  Winslow  (1887)  145  Mass. 
t3»,  14  N.  E.  lOS.     A  state  court  haa 

10  jarisdiction  to  enjoin  the  eiecution 
)f  s  (teed  to  the  purchaser,  on  h  bill 
iled  by  one  claiming  to  be  jointly  in- 
:ereBted  with  him  in  the  purchase  of 
he  property.  Henderson  v.  Henri e 
1907)  ei  W.  Va.  183,  66  S.  E.  369. 
LI    Ann.    Cas.    741. 

In  the  absence  of  specific  covenants 
if  tide,  the;  are  not  to  be  read  into  a 
TuBiee's  deed  by  implication,  Clark 
r.  Post  (1889)  113  N.  T.  17,  20  N. 
<:.    573. 

A  bankrupt  fa  poBsession  of  reulty 
It  the  time  of  its  sale  by  his  trustee, 
who  thereafter  agrees  with  the  pur- 
diaser  to  Tscate  on  a  certain  day,  holds 
IS  a  tenant  under  the  purchaser,  and 
I  petition  will  not  lie  b?  the  trustee  Id 
bankruptcy  for  delivery  of  possession. 
In  re  Hale  (D.  C.  1879)  19  N.  B.  R. 
J30,  Fed,  Cas,  No.  5,012. 

In  case  of  the  sale  of  personal  prop- 
erty, the  duty  of  the  trustee  is  to  de- 
liver it  to  the  purchaser.  But  au- 
thoritiy  as  trustee  ceases  when  he  has 
■old  the  property,  and  his  subsequent 
Failure  to  make  delivery  is  a  personal, 
ind  not  an  official,  breach  of  duty. 
Sheldon  t.  Rounds  (1879)  40  Mich. 
125.  On  his  refusal  to  deliver,  the  pur' 
chaser  may  maintain  trover  against  him 
In  a  state  court,  to  which  action,  how- 
[ver.  sn  order  of  the  court  of  bank- 
ruptcy setting  aside  the  sale  would  be  a 
complete  defense.  Ives  v.  Tregent 
(1874)  29  Mich.  S90, 

In  the  case  of  Intangible  property  or 
Aosea  in  action,  delivery  to  the  pur- 
diaser  will  include  whatever  is  neces- 
nry  to  make  his  title  clear  and  his 
ownership  effectlTe,  as.  for  instance,  a 
written  sssignment  of  a  mortgage 
irhich  was  th«  subject  of  the  sale.  In 
r»  Franklin  Sav.  Fund  Soc.  (D,  C. 
1874)  Fed.  Ch8,  No.  5.059.  Hut  on 
the  sale  of  a  negotiable  note  by  a  trus- 
tee in  banltruptcy,  after  its  indorse- 
ment by  the  payee,  or  where  it  was 
[nyable  to  bearer,  it  Is  not  necessair 
in  order  to  pass  title  that  the  trustee 
■hould  indorse  the  note,  mere  delivery 
being  sufficient.    Wade  v.  Elliott  (191^ 

11  Ga.  App.  848.  75  S.  H.  989;  Arnold 
r.  Leonard  (1849)  12  Smedea  &  M. 
(HIbs.)  258.  An  assignment  by  a  tras- 
tee  in  bankraptcy  in  pnrsnance  of  an 
order  of  sale  of  the  bsnhrupt's  bills 
receivable  includes  a  debt  due  to  the 
tnnkrnpt  for  goods  sold,  slthoiigh  the 
debt,  without  the  knowledge  of  the 
tr«itM  or  tlM  pnrohuwri  had  b«en  pre- 


Tlonsly  redDMd  to  Judgment  Rogers  v. 
Abbot  (1910)  206  Mass,  270,  82  N.  E. 
472,  138  Am.  St.  Rep,  394. 

40.  Application  of  prbcsBds^-Out  of 
the  proceeds  of  a  trustee's  sale  in 
bankruptcy  are  to  be  paid  first  the 
costs  and  expenses  of  the  sale.  In  re 
Utt  (1901)  105  Fed.  754.  45  C.  C.  A. 
32,  5  Am.  Bankr.  Rep.  383:  Araold  v. 
Greene  Oold-SUver  Co.  (1910)  68  Misc. 
Rep.  449,  125  N.  Y.  Supp.  29;  In  re 
Johnston  (D.  C.  1878)  Fed,  Cas,  No. 
7,424;  In  re  Whitehead  (D.  C.  1800) 
2  N.  B.  R,  590,  Fed.  Cas.  No,  17,562. 
On  sale  of  incumbered  real  property 
constituting  all  of  a  bankrupt's  estate, 
where  both  the  trustee  and  the  lienors 
had  made  untenable  claims  and  were 
more  or  less  in  the  wrong,  held,  that 
there  would  be  allowed  out  of  the  pro- 
ceeds the  necessary  ezpensea  of  vari- 
ous sales  but  not  the  expenses  of  ad- 
ministration In  the  bankruptcy  court. 
In  re  Howard  (D.  0.  1918)  207  Fed. 
402. 

Proper  expenses  incnrred  in  caring 
for  the  property  or  putUng  it  in  condi- 
tion to  be  sold,  including  payments  for 
insBranee,  are  to  be  paid  out  of  the 
proceeds  of  sa]«  next  after  the  costs  of 
the  sale.  In  re  Prince  &  Walter  (D. 
C.  1904)  181  Fed,  646.  12  Am.  Bankr. 
Rep,  675.  Also  the  value  of  improve- 
ments put  upon  the  property  by  a  pur- 
chaser at  s  former  sale  which  was  set 
aside.  In  re  William  F.  Fisher  &  Co, 
(D.  C.  1906)  148  Fed.  907,  17  Am. 
Bankr.  Rep.  404. 

Where  the  property  is  incumbered  by 
a  valid  mortgage  or  other  lien,  it  is 
wrong  practice  to  charge  the  mort- 
gagee with  a  proportionate  part  of 
the  costs  and  expenses  of  the  sale,  but 
these  should  first  be  paid  out  of  the 
proceeds,  snd  then  the  mortgage  credi- 
tor should  be  paid  in  full  if  the  fund  is 
sufficient  for  that  purpose.  In  re  Snn- 
derlin  (D,  C.  1901)  109  Fed.  857.  6 
Am.  Bankr,  Rep.  384:  McNair  v.  Mc- 
Intyre  (1902)  118  Fed,  113,  61  C.  C. 
A.  89,  7  Am.  Bankr.  Rep.  038.  But 
see  In  re  Howard  (D.  C.  1913)  207 
Fed.  402.  Only  those  fees,  charges, 
and  expenses  necessary  for  the  preser- 
vation of  the  property  and  the  fore- 
closnre  of  the  lien  may  be  charged 
against  >the  fund  realized  from  the 
sale  without  the  couaeut  of  a  lienhold- 
er  of  a  bankrupt's  property  subject  to 
the  lien,  made  free  from  liens.  In  re 
New  Torh  &  Philadelphia  Package  Co. 
(D.  C.  1915)  225  Fed.  210.  The  bank- 
ruptcy court  cannot  sell  mortgaged 
premises  tree  of  the  Hen  and  use  the 
proceeds  in  paying  the  expenses  of  ad- 
ministering the  estate  but  may  ascer- 
tain the  amount  actnally  due  and  make 
proper  allowances  for  the  necessary 
expenses  of  so  doing.  In  re  Howard 
(D.  C.  1B13)  207  Fed.  402.  Chattel 
mortgagee  petitioning  for  proceeds  of 
sale  by  trustee  in  bankruptcy  held  lia- 
ble for  ezpenaa  of  sale,  including  rent 
(11485) 
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e  latematlonal  Min- 
16)  222  Fed.  41S. 
iiiB  to  moT*  for  the 
crupti^;  sale  mast  be 
t,  and  one  who,  with 
the  cirtrumBtanceB  of 
k  divideiid  from  the 
we  the  purchaser  to 
cannot  avoid  the  aale 
4  colluB[oD.  HiUs  V. 
8)   Fed.  Cae.  No.  6,- 

t  creditor  may  com- 
tbe  bankrupt's  assets, 
nred  end  most  of  the 
■a  were  satisfied  with 
ridenee  that  the  good 
ee  should  not  be  im- 
3a; wood  Wagou  Co. 
165,  135  C.  C.  A.  391. 
ot  be  vacated  at  the 
lo  is  au  entire  strang- 
Qgs  and  whose  rights, 
■operty  could  not  be 
:  Bsle.  In  re  Mubl- 
1  Fed.  660.  57  C.  C. 
Bsulir.  Rep.  236.  A. 
batiiirupt  corporation, 
itandiDg  in  the  bsnk- 
;quire  the  trustee  to 
in  to  set  aside  a  sale 
assets  to  a  rcorgam- 
In  re  Witherbee  (0. 
;    Fed.    896,    30    Am. 

irt  statute  ot  limita- 
I  the  bankruptcy  act 

0  proceedings  to  va- 
k  Y.  Clark  (18S4)  17 
Sa.  77. 

'  vacating  a  sale  li 
:auBeB  for  which  the 
in  any  way  reaponsi- 
itled  to  have  hia  mon- 
llso  such  expenses  as 
'  and  properly  incur- 
vation of  the  proper- 
Woolen  Co.  (C.  C. 
lo.  14.201. 

1  for  vaoatlng.— A 
lankruptcy  should  not 
)t  for  cause  auffideot 
jcicnce  of  the  court, 
lecialty  Mfg.  Co.  ID. 
.  300,  27  Am.  Baukr. 
'here  It  would  be  a 
the  administration  ot 
I  should  be  permitted 
Troy  Woolen  Co.  (O. 
.s.  No.  14.201. 

m  of  the  sate  which 
he  attendance  ot  bid- 
i  competition  among 
icicnt  ground  for  va- 
)hea  (1003)  126  Fed. 
219,  11  Am.  Bankr. 
Bthier  (D.  C.  1!K>2) 
im.  Bankr.  Rep.  160. 
tisburgh  Dick  Creek 
,  1912)  197  Fed.  106, 
!p.  S13.  where  it  waa 
itherwise  saUstactory 
I  side  St  the  instance 
tllegea  that  there  was 


a  conspiracy  to  keep  him  anay 
the  sale  and  otherwise  to  defrau 
of  hi*  just  rights,  since,  it  anc 
really  the  case,  he  has  a  remedy 
for  damages.  And  see  In  re  Ei 
(D.  C:  1910)  183  Fed.  6S3,  2i 
Bankr.  Hep.  738. 

That  the  only  other  bidder  was 
fer  employed  to  run  np  bids  he 
ground  for  releasiog  person  tro 
at  Bale  of  bankrupt's  property, 
absence  of  any  assurance  to  the 
or  belief  that  he  would  not  be  he 
ble.  Williams  v.  Hogue  (1914 
Fed.  182.  134  C.  C.  A.  556. 

4G.  inadequacy  ot  prioa.— 

quacy  of  price  will  tie  ground  fn 
ting  aside  a  sale  in  bankrupti^ 
only  in  case  it  ia  unconscionable 
gross  as  fairly  to  raise  a  presui 
of  fraud.  In  re  National  Mioiu 
ploration  Co.  (D.  C.  1911)  193  Fe 
27  Am.  Bankr.  Rep.  92;  In  re  U 
SpecUlty  Mfg.  Co.  (D.  C,  191i 
Fed.  300,  27  Am.  Bankr.  Rep 
In  re  Shapiro  (D.  C.  1907)  Ifr 
673.  19  Am.  Bankr,  Rep.  125; 
Throckmorton  (1006)  149  Fed.  ] 
C.  C.  A.  15.  17  Am.  Bankr.  Bei 
In  re  Bousfleld  (D.  C.  1S77)  16 
R.  481,  Fed.  Gas.  No.  1.702.  A 
Ballentyne  v.  Smith  (1907)  205 
285,  27  Sup.  Ct  527,  51  L.  Ed.  I 

The  appraisal  Gies  the  value 
bankrupt's  property,  in  the  abac 
reliable  evidence  impeaching  it, 
sale  for  more  than  the  appraised 
confirmed  by  the  court,  will  not 
aside  by  an  appellate  court  i 
ground  of  Inadequacy  of  price.  E 
T.  Hassingor  (1910)  177  Fed.  1] 
C.  C.  A.  530.  .24  Am.  Bankr.  Re 

The  fact  that  the  property  1 
creased  in  value  since  the  sale,  i 
it  is  discovered  to  possess  a 
greater  than  was  then  suppose 
not  warrant  annulling  the  sale, 
7.  McDonald  (1876)  2  MacArthi 
C.)  375;  Tyson  v.  Mickle  (1844) 
(Md.)  376.  The  difference  betwe 
250,  for  which  property  was  firi 
by  a  truBtee  in  bankruptcy,  and  < 
which  it  brought  on  a  resale,  hi 
to  show  sucb  a  gross  inadequ: 
price  as  to  justify  the  vacation 
confirination  and  the  setting  at 
the  lirBt  sale.  In  re  Burr  Mfg.  i 
ply  Co.  (1914)  217  Fed.  16,  133 
A.  126,  reversing  order  <D.  G. 
209  Fed.  138.  A  bankruptc; 
should  not  be  set  aside  merely  b 
a  third  person  offers  to  pay  a 
price  than  was  realised  at  the  sa 
re  Ethier  (D.  C.  1902)  118  Fa 
9  Am.  Bankc.  Bep.  160;  In  re 
(D.  C.  1003)  120  Fed.  624. 
■  Bankr.  Rep.  679.  But  an  offer 
advanced  price,  made  by  a  genui 
responsible  bidder,  is  strong  ei 
that  tbe  price  ^ven  at  the  sale  i 
adequate,  and  if  tbe  court  ia  i 
way  satisfied  that  there  was  a 
discrepancy  between  the  actual 
of  the  property  and  the  price  ob 
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lay  properly  vacate  the  sale  sud  or- 
a  resale.  In  re  Palmer  (D.  C. 
2)  13  Fed.  870;  In  re  Collins  (D.  C. 
5)  Fed.  Css.  No.  3,000.  'But  the 
sDoe  so  offered  muat  be  substantial, 
not  H  mere  trifle.  Sturgtss  v.  Cor- 
(1905)  141  Fed.  1,  72  C.  C.  A.  179. 
Am.  Bankr.  Rep.  643.  And  tbe  in- 
lins  purchaser  may  be  required  to 
tr  into  an  agreement  with  the  court, 
to  give  seeurity,  that  be  will  attend 
resale  and  bid  at  least  as  much  as 
has  offered.  In  re  Sbea  <1»03)  128 
I.  153,  61  C.  G.  A.  219,  11  Am. 
ifer.  Kep.  207. 

'.  Collateral  ImpsBchmant  of  sale.— 
'  validity  of  a  trustee's  sale  in  bank- 
tcy  is  not  open  to  inquiry  or  im- 
chment   in   any   collateral    proceed- 

eitber  in  a  state  or  federHl  court. 
'kler'a  Adm'r  v.  Sogers  (1900)  54 
W.  848.  21  Ky.  Law  Rep.  126S; 
imbo  V.  Fulk  (1904)  103  Va.  73,  48 
E.  525;  Keller  v.  Faickney  (1906) 
Tei.  Civ.  App.  4fB,  94  S.  W.  103; 
Iton  V.  Metcalf  (1011)   2U  Mo.  27, 

S.  W.  701;  Mims  y.  SwartE  (1873) 
Tei.  13;  Steele  v.  Moody  (1875) 
iJa.  418,  16  N.  B.  K.  558;  Equitable 
I8t  Co.  v.  Vanderbilt  Realty  Im- 
rement  Co.  (1913)  155  App.  Div. 
,  140  N.  Y.  Supp.  1008.  Tbia  rule 
lies  especially  after  tbe  lapse  of  a 
siderable     period    of     time,    during 
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nhlch  all  parties  In  intereet  have  ac- 
quiesced in  the  sale.  Buckler's  Adm'r 
V.  Rogers  (IMO)  21  Ky.  Law  Rep. 
1265,  54  H.  W.  848.  Or  where  tbe 
attack  upon  tbe  sale  is  based  on  mere 
irregularities.  Robertson  v.  Howard 
(1913)  229  U.  S.  254,  33  Sup.  CL  854. 
57  L.  Ed.  1174.  30  Am.  Bsnkr.  Kep. 
611;  James  v.  Koy  (Tei.  Civ.  App. 
1900)  59  S.  W.  295;  Herbsl  v.  Bates, 
13  Wklj.  Law  Bui.  (Ohio)  565;  Smith 
V.  Long  (1881)  9  DaJy  (N.  Y.)  420. 
An  order  of  the  referee  in  bankruptcy, 
made  under  the  discretionary  power 
conferred  by  |  70b,  post,  |  9654,  eon- 
firming  a  trustee's  sale  of  the  bank- 
rupt's interest  in  real  estate,  validates 
the  sale  as  against  collatersl  attack  for 
alleged  lack  of  appraisement  and  error 
in  description.  Robertson  r.  Howard 
(1913)  33  Sup.  Ct  854.  229  U.  8.  254, 
67  L.  Ed,  1174,  reversing  judgments 
(1910)  109  P.  696,  82  Kan.  588,  112  P. 
162,  83  Kan.  453. 

Where  a  bankrupt's  tig  nor  Ucense 
was  sold  subject  to  the  condition  that 
its  transfer  to  the  purchaser  must  be 
authorized  by  the  local  court  having  Ju- 
risdiction, an  inquiry  by  the  court  of 
bnukruptcy  to  ascertain  the  grounds 
on  which  the  local  court  refused  to  ap- 
prove tbe  transfer,  is  not  a  collateral 
attack  on  its  order.  In  re  Miller  (D. 
0.  1909)  ITl  Fed.  263.  22  Am.  Bankr. 
Rep.  560. 


)632.  (Act  July  1,  1898,  c.  541,  §  48,  as  amended.  Act  Feb.  5, 
1903,  c.  487^  §  11,  and  Act  June  25.  1910,  c.  412,  §  9.)  Compen- 
sation oi  trustees,  receivers,  and  marshals. 
^Compensation  of  Trustees,  Receivers  and  Marshals; — (a)  Trus- 
s  shall  receive  for  their  services,  payable  after  they  are  rendered, 
ee  of  five  dollars  deposited  with  the  clerk  at  the  time  the  peti- 
n  is  filed  in  each  case,  except  when  a  fee  is  not  required  from 
mluntary  bankrupt,  and  such  commissions  on  all  moneys  disbursed 
turned  over  to  any  person,  including  lien  holders,  by  them,  as  may 
allowed  by  the  courts,  not  to  exceed  six  per  centum  on  the  first 
e  hundred  dollars  or  less,  four  per  centum  on  moneys. in  excess 
five  hundred  dollars  and  less  than  fifteen  hundred  dollars,  two 
r  centum  on  moneys  in  excess  of  fifteen  hundred  dollars  and  less 
m  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess 
ten  thousand  dollars.  And  in  case  of  the. confirmation  of  a  compo- 
ion  after  the  trustee  has  qualified  the  court  may  allow  him,  as  com- 
Bsation,  not  to  exceed  one-half  of  one  per  centum  of  the  amount 
be  paiti  the  creditors  on  such  composition. 

[b)  In  the  event  of  an  estate  being  administered  by  three  trustees 
lead  of  one  trustee  or  by  successive  trustees,  the  court  shall  ap- 
rtion  the  fees  and  commissions  between  them  according  to  the 
■vices  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees 
■  the  administering  of  any  estate  a  greater  amount  than  one  trus- 
;  would  be  entitled  to. 

^c)  The  court  may,  in  its  discretion,  withhold  all  compensation  from 
y  trustee  who  has  been  removed  for  cause. 

(d)  Receivers  or  marshals  appointed  pursuant  to  section  two,  sub- 
fision  three,  of  this  Act  shall  receive  for  their  services,  payable 
;er  they  are  rendered,  compensation  by  way  of  commissions  upon 
;  moneys  disbursed  or  turned  over  to  any  person,  including  lien 
Iders,  by  them,  and  also  upon  the  moneys  turned  over  by  them  or 
» U.S.Coicp.'16-719  (11489) 
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afterwards  realized  by  the  trustees  from  property  turned  o 
kind  by  them  to  the  trustees,  as  the  court  may  allow,  not  to  i 
six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  c 

on  moneys  in  excess  of  five  hundred  dollars  and  less  than  one 
sand  five  hundred  dollars,  two  per  centum  on  moneys  in  exc 
one  thousand  five  hundred  dollars  and  less  than  ten  thousand  c 
and  one  per  centum  on  moneys  in  excess  of  ten  thousand  d 
Provided,  That  in  case  of  the  confirmation  of  a  compositioi 
commissions  shall  not  exceed  one-half  of  one  per  centum  ■ 
amount  to  be  paid  creditors  on  such  compositions :  Provided  fi 
That  when  the  receiver  or  marshal  acts  as  a  mere  custodian  an 
not  carry  on  the  business  of  the  bankrupt  as  provided  in  clau 
of  section  two  of  this  Act,  he  shall  not  receive  nor  be  allowed 
form  or  guise  more  than  two  per  centum  on  the  first  thousand 
or  less,  and  one-half  of  one  per  centum  on  all  above  one  the 
dbllars  on  moneys  disbursed  by  him  or  turned  over  by  him 
trustee  and  on  moneys  subsequently  realized  from  property 
over  by  him  in  kind  to  the  trustee :  Provided  further.  That  bef( 
allowance  of  compensation  notice  of  application  therefor,  spei 
the  amount  asked,  shall  be  given  to  creditors  in  the  manner  ini 
in  section  fifty-eight  of  this  Act. 

(e)  Where  the  business  is  conducted  by  trustees,  marsh; 
receivers,  as  provided  in  clause  five  of  section  two  of  this  A 
court  may  allow  such  officers  additional  compensation  for  suci 
ices  by  way  of  commissions  upon  the  moneys  disbursed  or 
over  to  any  person,  including  lien  holders,  by  them,  and,  in  c< 
receivers  or  marshals,  also  upon  the  moneys  turned  over  by  tl 
afterwards  realized  by  the  trustees  from  property  turned  o 
kind  by  them  to  the  trustees ;  such  commissions  not  to  exce 
per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  t 
on  moneys  in  excess  of  five  hundred  dollars  and  less  than  ont 
sand  five  hundred  dollars,  two  per  centum  on  moneys  in  exc 
one  thousand  five  hundred  dollars  and  less  than  ten  thousand  ( 
and  one  per  centum  on  moneys  in  excess  of  ten  thousand  d 
Provided,  That  in  case  of  the  confirmation  of  a  compositioi 
commissions  shall  not  exceed  one-half  of  one  per  centum  i 
amount  to  be  paid  creditors  on  such  composition:  Provided  f 
That  before  the  allowance  of  compensation  notice  of  appi 
therefor,  specifying  the  amount  asked,  shall  be  given  to  credil 
the  manner  indicated  in  section  fifty-eight  of  this  Act.  (3( 
557.    32  Stat.  799.    36  Stat.  840.) 

In  thia  section,  as  originBlly  enncted,  eubdivislon  a  thereof  was  as 
"a  Trustees  sbsll  receive,  sa  full  coDiliensation  for  their  aervicea, 
after  the;  are  rendered,  a  fee  cf  five  dullara  deposited  with  the  clerli 
time  the  petition  is  Rled  in  each  case,  eicept  when  a  fee  ia  not  requir 
a  voluntary  bankrupt,  and  from  estates  which  they  have  admioisten 
commissluDB  on  sums  to  be  paid  as  dividends  and  cummisaioDa  as  ma, 
lowed  by  tbe  courts,  not  to  exceed  three  per  centum  on  the  Grat  five  t 
dollara  or  less,  two  per  centum  un  the  second  live  thousand  dollars 
thereof,  and  one  per  centum  on  such  sums  in  eiceea  of  ten  thousand  < 
Said  subdivision  s  was  amended  by  Act  Feb.  5,  1903.  c.  487,  f  1 
above,  to  read  as  followst 

"a  Trustees  shall  receive  for  their  services,  payable  after  they  are  r 
a  fee  of  five  dollars  deposited  with  the  clerit  at  the  time  the  petition 
in  each  case,  except  when  a  fee  ia  not  required  from  a  voluntary  banbn 
from  estates  which  they  have  administered  such  commiasiona  on  all 
disbursed  hy  them  as  may  be  allowed  by  the  courts,  not  to  exceed  six 
turn  on  the  first  five  hundred  dollars  or  lesa,  four  per  centum  on  mt 
eiceaa  of  five  hundred  dollara  and  less  than  fifteen  hundred  dollars,  i 
centum  on  moneys  in  excess  of  Hftcea  hundred  dollars  and  less  than  ti 
sand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thoust 
lars.    And  in  case  of  the  confirmation  of  a  composition  aftei  \tht  trtu 
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qualified  the  court  may  allow  him,  as  compenaation,  not  to  exceed  oae-halF  at 
one  per  ceDtQin  of  the  amount  to  be  paij  the  creditors  od  such  compositioii." 

The  section  was  further  amended  b;  Act  June  2S,  1010,  c.  412,  t  9,  last 
cited  above,  by  cbanging  said  BubdivlBion  a,  as  bo  previously  amended,  and  by 
adding,  after  subdivieioiia  b  and  c,  two  further  subdivisions  d  and  e,  making 
the  section  read  as  set  forth  here. 

S^tion  IB  of  said  first  amendatory  Act  Feb.  G,  1903.  c  487,  32  Stat.  801, 
provided  that  the  act  should  not  apjily  to  bankruptcy  cases  pending  when  it 
took  eEfecl,  but  that  such  cases  should  be  adjodicated  and  disposed  of  conform- 
ably  to  the  provisions  of  the  oriihnal  act. 

Section  14  of  said  second  amendatory  Act  Jone  25,  1910,  c.  412,  36  Stat. 
842,  also  provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending 
when  it  took  effect,  but  that  such  esses  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  origins!  act  as  previously  amended. 

Trustees,  receivers,  and  marshals  were  prohibited  from  receiving  any  com- 
pensation other  than  that  allowed  by  the  set,  by  section  72,  added  thereto  by 
amendment  by  Act  Feb.  5,  1003,  c.  487,  |  18.  post,  |  06S6. 

HotM    of 

t,  CoMpensstlon  of  truiteM.^This 
ction  and  t  9624,  aute,  when  read  in 
>iuiection  with  |  9668,  post,  provide 
ir  compensation  for  trastees  based  on 
)m  missions  on  moneys  disbursed. 
raerican  Surety  Co.  v.  Freed  (191S) 
H  Fed.  333.  140  C.  0.  A.  19,  revera- 
Lg  decree  In  re  Breakwater  Co.  (D. 
.  191B)  220  Fed.  226. 
Where  a  partnership  and  its  members 
re  adjudged  bankrupt  on  a  single  pe- 
tion,  there  la  but  one  case  for  the 
urpose  at  computing  the  tmstee's 
^es  tod  commissions.  The  word 
case,"  as  used  in  the  bankruptcy  act, 
I  used  in  its  ordinary  meaning  as  a 
^mprehensive  term,  embracing  the  ag- 
regate  in  respect  to  that  which  is 
rougbt  and  prosecuted  in  the  form  of 
sincle  proceeding.  Id  re  Bider  (D. 
!.  1915)  220  Fed.  193. 
The  provision  of  the  statute  with  ref- 
rence  to  the  compensation  of  trustees 
I  mandatory  and  must  be  followed, 
nd  the  court  has  no  authority  to  al- 
>w  to  a  trustee  a  lump  sum  in  lien  of 
ammissions  calculated  as  the  act  dl- 
ectB.  In  re  Carolina  Cooperage  Co. 
D.  C.  If^OO)  9e  Fed,  050,  3  Am.  Bantr. 
:ep.  154.  The  commission  must  be 
■Iculated,  as  the  statute  prescribes, 
n  the  amount  of  mouey  disbursed  or 
imed  over,  and  not  on  the  gross 
mount  collected.  In  re  Smith  (D.  C. 
001)  108  Fed.  39,  5  Am.  Bankr.  Rep. 
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Under  f  9644,  ante,  !  9656,  post,  and 
his  seelioD  prior  to  the  ameodment  of 
910,   where   pledged   securities  having 

msrket  vslue  about  equal  to  the  se- 
ared loans  were  sold  in  bankruptcy, 
ealioQg  a  small  surplus,  trustee  held 
ndtled  to  com  missions  only  on  the 
Drplus.  In  re  Meadows  (G.  0.  A. 
S14)  211  Fed,  94S.  affirming  order  (D. 
1.  1B12)  199  Fed.  304.  Under  this 
ection,  held,  that  commiaHions  are  al- 
iwable  to  trustees  on  moneys  receiv- 
d  and  disbursed,  which  were  derived 
ram  Che  sale  of  mortgaged  property, 
nd  which  were  covered  by  and  prop- 
rly  applicable  to  the  payment  of  the 
en.  especially  in  view  of  the  amcnd- 
lent  of  Act  June  25,  1910,  i  9.  In  re 
luwatd    (D.   0.   1013)   207   Fed.   402. 


The  trustee  In  bankruptcy  held  entitled 

to  fees  upon  the  total  amount  of  the 
asEets  transferred  to  a  new  corpora- 
tion, not  upon  the  amount  actually  re- 
ceived at  the  sale  of  the  assets  subject 
to  existing  liens.  In  re  Breakwater 
Co.  <D.  C.  1915)  220  Fed.  226,  decree 
reversed  American  Surety  Co.  v.  Freed 
(1916)  224  Fed.  333,  140  C.  C.  A.  10. 
Where,  to  preserve  assets  of  a  bank- 
rupt, they  were  transferred  to  a  cor- 
poration for  a  small  sum,  and  secured 
and  unsecnred  creditors  received  stock, 
the  commissions  to  tmstee  must  be 
based  on  the  cash,  within  Bankr.  Act,  EJ 
403.  48a.  as  smended.  American  Sure- 
ty Co,  V.  Freed  (1915)  224  Fed.  333, 
140  C.  C.  A.  19,  reversing  decree  In 
re  Breakwater  Co.  (D.  C.  1915)  220 
Fed.  228. 

Money  is  disbursed  or  turned  over 
by  the  trustee  when  it  is  paid  into 
the  bands  of  a  receiver  appointed  by  a 
state  court  in  a  suit  between  the  bank- 
rupt and  a  creditor,  (he  former  claim- 
ing it  as  exempt  and  the  latter  denying 
the  contention.  In  re  Csstleberry  (D. 
C.  1900)  143  Fed.  1021,  16  Am.  Bankr. 
Itep.  430. 

Under  S  9656,  post,  the  court  has  no 
authority  to  make  any  extra  allowance 
to  a  trustee  in  bankruptcy  for  unusual 
or  highly  beneficial  services  to  the  es- 
tate or  for  particularly  onerous  or  in- 
convenient duties.  In  re  Coventry  Ev- 
ans Furniture  Co.  (D.  C.  1009)  171 
Fed,  673.  22  Am.  Bankr.  Hep.  623;  In 
re  Screws  (D.  C,  19061  147  Fed.  989. 
17  Am,  Bankr,  Bep,  269;  In  re  Caro- 
lina Cooperage  Co.  (D.  C.  1S09)  96 
Fed.  950,  3  Am,  Rnnkr,  Bep.  154;  In 
re  Epstein  (D.  C.  1901)  109  Fed.  8T8, 
6  Am.  Bankr.  Bep.  191.  CONTRA, 
In  re  Dimm  &  Co.  <D.  C.  lOOfi)  146 
Fed.  402,  17  Am.  Bankr.  Rep.  119;  In 
re  Mammoth  Pine  Lumber  Co.  (D.  C. 
1002)  116  Fed.  731,  8  Am.  Bankr.  Bep. 
651. 

It  the  trustee  is  himself  a  lawyer, 
he  is  not  bound  to  perform  legal  serv- 
ices for  the  estate,  and  if  be  does,  he 
cannot  have  a  fee  therefor  from  the 
estate.  In  re  Oeorge  Halbert  Co. 
(3004)  l;i4  Fed.  236,  67  C.  0.  A.  18. 
13  Am.   Bankr.  Bep.  390;    In  re  Mc- 
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Kenna  (D.  C.  1906)  137  Fed.  611.  15 
Am.  Bankr.  Rep.  4;  In  re  Felson  (D. 
C.  19051  139  Fed,  275,  IB  Am.  Bankr. 
Bep.  185:  In  re  Van  Denburg  (D.  a 
1814)  221  Fed.  475. 

Even   where   a   creditor,   desiring   to 
eectire  tbe  services  of  a  particular  per- 


eicesa  of  the  coanuissioDg  which  he 
will  receive,  the  bargain  is  void  and 
cannot  be  enforced  in  the  face  of  the 
expreBB  prohibition  contained  in  the 
■latute.  Devries  v.  Orem  (llHMi)  104 
Md.  mS,  as  Atl.  430;  Cowing  v.  Altman 
<N.  Y.  1875)  5  Hun.  558. 

If  the  business  of  the  banlcrupt  ia 
carried  on  for  a  limited  time  by  the 
IriiEtee,  nnder  authority  of  the  court, 
he  may  be  allowed  additional  com  pen - 
cation  for  hie  aervicea  in  such  buHineas. 
The  amount  of  it  rests  very  much  in 
the  discretion  of  the  court,  liaving  re- 
gard to  the  nature  of  the  aervifes  ren- 
dered and  their  benelit  to  the  estate, 
provided  that  it  shall  not  exceed  the 
percentages  specified  in  the  act.  lu  re 
George  W.  Shiebler  &  Co.  (1909)  174 
Fed.  336.  98  C.  C.  A.  208,  23  Am. 
Bankr.  Rep.  162.  But  the  court  baa 
Lo  authority  to  fix  the  compensation  of 
a  trustee  In  advance  for  such  services 
to  be  rendered  in  the  future.  In  re 
WilUs  W.  Russell  Card  Co.  (D.  C. 
1909)  174  Fed.  202,  23  Am.  Bankr. 
Rep.  300. 

The  provision  of  thia  section  allowing 
the  court.  Id  its  discretion,  to  withhold 
all  compensation  from  a  trustee  who 
has  been  retnoved  for  cause  is  ap- 
plicable to  a  case  where  there  waa 
sufficient  ground  (or  the  removal  of  a 
tiuBtee,  but,  to  avoid  the  odium  of  such 
a  course,  he  was  allowed  to  resien. 
In  re  E.  I.  Fidler  &  Son  (D.  C.  1000) 
172  Fed.  632,  23  Am.  Bankr.  Rep,  16. 
And  since,  within  the  limits  fixed  by 
law,  the  amount  to  be  allowed  as  com- 
missions to  a  trustee  is  subject  to  the 
sound  judicial  discretion  of  the  court, 
it  is  held  that,  where  a  trustee  haa 
been  negligent  in  the  performance  of 
hia  duty,  the  court  may  in  a  proper 
esse,  and  even  without  the  filing  of 
any  exceptions,  deny  him  any  commis- 
sions. In  re  Scboenfeld  (1010)  183 
Fed.  219.  105  C.  C.  A.  481,  25  Am. 
Bankr.  Bep.  748. 

2.  Faes    and    axpanses    of    marshals 

and  receivers.— L'rl or  to  the  amenda- 
tory act  of  1010,  a  receiver  might  be 
allowed  the  maximum  commission  which 
would  be  awarded  to  a  trustee  in  sim- 
ilar cases,  but  could  claim  nothing  ex- 
tra for  carrying  on  the  bankrupt's  busi- 
ness. In  re  Cambridge  Lumber  Co.  (D. 
C.  1905)  136  Fed.  083.  14  Am.  Bankr. 
Rep.  168;  In  re  Richards  (D.  C.  1903) 
127  Fed.  772,  11  Am.  Bankr.  Bep.  581. 
The  general  rule  was  that  the  court 
had  authority  to  ailow  the  receiver  a 
just  and  reusonable  compensation  for 
bia  personal  services,  the  amount  of 
which  rested  in  the  sound  discretion 
ot  the  court  and  should  depend  upon  all 
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of  the  pi 
case.  In  reScott  (D.  G.  1£00) 
404,  3  Am.  Bankr.  Rep.  625; 
Hardware  Co.  v.  Uuddleston  {' 
1909)  167  Fed.  433,  21  Am. 
Rep.  731;  In  re  Huddleston 
1008)  187  Fed.  428.  21  Am.  Ban 
600;  In  re  Scott  (D.  C.  1000) 
404.  3  Am.  Bankr.  Bep.  625: 
Sully  (D.  C.  1904)  133  Fed- 
Am.  Bankr.  Rep.  783;  In  re 
Sartorial  Art  Co.  (D.  C.  1900)  1 
215,  4  Am.  Baakr.  Rep.  107. 

The  court  has  power  in  the 
Btaore  to  direct  that  the  eipei 
tbe  compensation  ot  the  receiv 
be  paid  out  of  tbe  property  in  hi 
although  the  proceedings  art 
wards  dismissed,  as  it  is  uo  pai 
receiver's  duty  to  move  to  re;o' 
expenses  and  compensation  age 
petitionlDg  creditors.  In  re  T. 
Co.  (1907)  159  Fed.  73;  86  ( 
263,  20  Am.  Bankr.  Bep.  73. 

Where,  after  the  appointme 
receiver,  a  aecond  petition  is 
another  district,  where  an  adju 
is  made,  and  to  which  the  pro 
are  transferred,  aa  being  the 
of  the  bankrupt's  domicile,  tl 
in  the  latter  district  has  juriadi 
fix  the  compensation  of  the  i 
although  payment  can  only  be  : 
order  of  the  court  having  the 
of  the  eatate.  Jo  re  Isaacson 
174  Fed.  406.  98  C.  0.  A.  614, 
Bankr.  Rep.  98. 

Where  the  receiver  is  afterwi 
pointed  trustee,  the  set  tie  men 
fees  should  be  determined  in 
tion  with  the  claim  for  comi 
and  fees  for  servicea  rendered 
estate  as  a  whole.  In  re  Jan 
others  &  Co.  (D.  C.  1910)  1 
501. 

In  regard  to  tbe  additional  co 
tion  to  be  allowed  to  the  receiv 
he  carries  on  the  business  of  tt 
rupt,  it  haa  been  held  that  a 
who  takes  possession  of  the  ha 
store,  advertises  a  sale,  and  ki 
store  open,  for  the  purpose  t 
sale,  only  for  tbe  remainder  of 
on  whi:'h  he  takes  possession  B 
closes  the  store  and  sella  the 
bulk,  is  not  a  mere  custodian, 
the  other  hand,  tie  does  not  "( 
tbe  business"  ot  tbe  bankrupt  i 
entitle  himself  to  the  extra  co 
tion.  In  re  Charles  Knosher 
(1912)  197  Fed.  136,  116  C.  C. 
28  Am.  Bankr.  Rep.  747,  Wl 
receiver  iovenlorics  the  ha 
stock,  has  it  appraised,  and  sel 
is  more  than  a  mere  custodian, 
he  does  not  carry  on  the  busin 
he  is  entitled  to  such  compens 
the  court  may  allow  for  bit 
services,  within  the  general  pr 
of  the  section.  In  re  Ginsbur; 
1013)  208  Fed.  160.  Receiver 
rvipts,  for  a  sale  ot  their  proper' 
having  it  tn  possession  not  mc 
six  days,  during  which  time  tl 
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ma  closed,  held  entitled  to  fee  not  ei- 

ceeding  2  per  cent,  on  the  first  $1,000 
snd  one  half  of  1  per  cent,  on  t^e  bal- 
sncc.  In  re  Grieaheiiner  (D.  C.  1913) 
20fl  Fed.  134,  Under  this  eection  and 
I  058G,  subd.  6.  ante,  where  a  bank- 
rupt's receiver  turned  over  to  the  trui- 
lee  11,739.02,  together  with  the  bank- 
rupt's stock,  fiittirea,  and  uncollected 
book  accouDta,  the  receiver  was  only 
entitled  at  that  time  to  an  allowance 
of  $148,56  for  Lis  services,  and  was  not 
entitled  to  an  allowance  on  the  property 
:umed  over  in  kind  until  the  trustee  had 
realized  thereon.  In  re  Falkenberg  (D. 
D.  1013)  209  Fed.  835. 

The  requirement  of  notice  to  credi- 
tors ot  the  receiver's  application  tor 
Mnipensation  is  imperative,  and  no  al- 
lowance of  tfet  can  rightfully  be  made 
until  after  8u;h  notice.  In  re  Falken- 
berg  {!)-  C.  3013)  206  Fed.  835,  30 
Am.  Hankr.  Rep.  718.  A  notice  of 
hearing  of  an  applic-ation  for  an  allow- 
»nce  of  tees  to  a  bankrupt's  receiver 
and  hia  counsel,  specifying  the  amount 
asked  in  dollars  and  cents,  was  not  ob- 
fcctionable  for  failure  to  ask  for  an 
additional  allowance.  In  re  Cssh-Pap- 
«orth,  Grow-Sir  (1013)  210  Fed.  24, 
126  C.  C.  A.  604.  Creditors  desiring 
In  object  shouid  promptly  file  exceptiona 
(rich  the  referee,  and  may  bring  the 
Diatter  before  the  court  by  petition  for 
review  ot  the  dedsioa  of  the  referee 
DO  the  qnestionB  thus  raised.  In  re 
RcHsnce  Storage  &  W.  Co.  (D.  C. 
1000)  100  Fed.  610,  4  Am.  Bankr.  Rep. 
40. 

If  the  receivership  was  obtained  by 
fraud  or  imposition  practiced  upon  the 
eonrt,  and  was  in  no  way  beneficial  to 


the  estate,  the  conrt  will  be  justified  In 
refusing  to  make  any  allowance  for  the 
services  of  the  receiver.  In  re  Des- 
rochers  (D.  C.  1011)  183  Fed.  991,  25 
Am.  Bankr.  Rep.  703. 

Where  the  court  of  bankruptcy,  up- 
on the  fiiinc  of  a  petition  in  involuntary 
bankruptcy,  orders  the  marshal  to  Cake 
poasession  of  the  property  ot  the  bank- 
rupt and  hold  the  same  until  a  trustee 
is  appointed,  the  marshal  is  entitled  to 
receive,  out  of  the  estate,  compensnlion 
for  his  services  under  such  order,  in 
addition  to  the  costs  and  expenses  in- 
cnrred.  In  re  Adams  Sartorial  Art  Co. 
(D.  C.  1000)  101  Fed.  215,  4  Am. 
Bankr.  Itep.  107.  A  marshal,  placed  in 
charge  of  the  property  of  the  bank- 
rupt, may  hire  a  competent  watchman 
or  store-keeper,  it  be  conaiders  it  nec- 
essary for  the  preservation  of  the  prop- 
erty, and  the  reasonable  pay  of  such 
a  keeper  will  be  allowed  out  of  the 
estate.  In  re  Scott  (D.  C.  1000)  09 
Fed.  404,  3  Am.  Bankr.  Rep.  625;  In 
re  Lowenatein  (D.  C.  1869)  3  N.  B. 
R.  268,  Fed.  Gas.  No.  8,572;  In  re 
Comstock  {D.  C.  1S74)  9  N.  B.  R.  88, 
Fed.  Gas.  No.  3,075;  In  re  Pace  (D.  C. 
1878)  Fed.  Cas.  No.  10(140;  In  re 
Johnston  (D.  C.  1875)  12  N.  B.  R.  345, 
Fed.  Cas.  No.  7,421. 

The  expenses  incurred  by  s  receiver, 
in  counsel  and  witness  fees,  in  resist- 
ing a  motion  for  his  removal,  will  he 
allofred  as  a  charge  upon  the  fund  or 
estate,  where  it  appears  that,  although 
there  were  apparent  grounds  for  the 
moHon.  yet  the  receiver  had  acted  in 
good  faith  and  with  inteerity  of  pur- 
pose. Cowdrey  v.  Railroad  Co.  (C.  C. 
1870)  Fed.  Cas.  No.  3.203. 

§  9633.  (Act  July  1,  1898,  c.  541,  §  49.)     Accounts  and  papers  of 
trustees. 

Accounts  and  Papers  of  Trustees. — a  The  accounts  and  papers 
of  trustees  shall  be  open  to  the  inspection  of  officers  and  all  par- 
ties in  interest.     (30  Stat.  558.) 

§  9634.  (Act  July  1,  1898,  c.  541,  §  50.)    Bonds  of  referees  and  trus- 
tees. 

Bonds  of  Referees  and  Trustees. — a  Referees,  before  assuming 
the  duties  of  their  offices,  and  within  such  time  as  the  district 
courts  of  the  United  States  having  jurisdiction  shall  prescribe,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States  in 
such  sum  as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand 
dollars,  with  such  sureties  as  shall  be  approved  by  such  courts,  condi- 
tioned for  the  faithful  performance  of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of  their  official 
duties,  and  within  ten  days  after  their  appointment,  or  within  such 
further  time,  not  to  exceed  five  days,  as  the  court  may  permit,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States,  with 
such  sureties  as  shall  be  approved  by  the  courts,  conditioned  for  the 
faithful  performance  of  their  official  duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after  the 
adjudication,  or  after  a  vacancy  has  occurred  in  the  office  of  trustee, 
or  after  an  estate  has  been  reopened,  or  after  a  composition  has  been 
set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the  office  of 
trustee,  shall  &x  the  amount  of  the  bond  of  the  trustee;  they  may  at 
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any  time  increase  the  amount  of  the  bond.  If  the  creditors  do  not 
the  amount  of  the  bond  of  the  trustee  as  herein  provided  the  col 
shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  ti 
property  of  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

fThe  actual  value  of  the  property  of  the  sureties,  over  and  abo* 
their  liabilities  and  exemptions,  on  each  bond  shall  equal  at  least  tli 
amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureti' 
upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted 
sureties  upon  the  bonds  of  referees  and  trustees  whenever  t 
courts  are  satisfied  that  the  rights  of  all  parties  in  interest  will 
thereby  amply  protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories  shall 
filed  of  record  in  the  office  of  the  clerk  of  the  court  and  maji 
sued  upon  in  the  name  of  the  United  States  for  the  use  of 
person  injured  by  a  breach  of  their  conditions. 

i  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to 
United  States,  for  any  penalties  or  forfeitures  incurred  by  the  t> 
rupts  under  this  Act,  of  whose  estates  they  are  respectively  trus 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein 
vided   and   within  the   time   limited,    he   shall   be   deemed   to 
declined  his  appointment,  and  such  failure  shall  create  a  vacanc 
his  ofhce. 

1  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to 
years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequen 
two  years  after  the  estate  has  been  closed.     (30  Stat.  558.) 
Hot*!  of  De«lalona 


Bond)   of  trustect   to   bankruptcy.— 

A  trustee  la  tiackruptcy  must  give  a 
aeiinrate  end  diatin^^t  bond  in  ^ach  case 
ID  whicb  be  may  be  appointed  trustee; 
H  gpnL>ral  boLd  coodilLoned  for  tbe  lier- 
forniimce  of  bis  duties  in  oil  caees  in 
which  be  03a;  be  appointed  is  not  suffi- 
cient. In  re  SIoFaden  (D.  C.  18«9)  3 
N.  B.  R.  IW.  Fed.  Cas.  No.  8,TS0. 

Tbe  mere  fact  that  the  aareties  are 
not  residents  of  tbe  district  is  not  a 
sufficient  reason  for  rejecting  a  bond 
which  is  in  nil  other  reapecta  unobjec- 
tionable. Rx  parte  Milwnuliee  R.  Co. 
(1866)  3  WolL  188.  18  L.  Ed.  676. 
And  where  the  prindpal  becomes  liable 
for  the  full  amount,  and  the  bond  is 
executed  by  several  sureties,  who  be- 
come liable  in  smaller  sums  aEgregating 
the  whole  amouut  of  the  bond,  this  la 
a  good  and  sufficient  bond.  Bradley 
FerEilizer  Co.  v.  Pace  (1897)  80  Fed. 
8G2,  28  C.  C.  A.  198.  But  the  wife  of 
the  trUEtee  should  not  be  accepted  as  a 
surety  on  hia  bond,  it  the  law  of  the 
particular  state  is  such  that  a  married 
woman  cannot  bind  hi^rself  or  her  sep- 
arate property  na  a  surety  on  a  bond. 
In  re  MeFndcn  (D.  C.  1SG9)  3  N.  B.  R. 
104,  Fed.  Cas.  No.  8,785. 

The    condition    of    such    an    obliRation 

is  construed  with  some  strictneSH,  and 

8  held  that  if  a  trustee  in  bankrupt- 


cy 


I   paym' 


of    1 


oney 


bands   without  an   order  of  the   courtt 
(H494) 


and  in  Tiolation  of  the  rules,  a  liab 
on  bis  bond  will  accrue,  notwithstau' 
the  tact  that  the  paymeuts  were  i 
as  the  court  might  have  authoriie 
it  had  beeu  applied  to.  In  re  Hoy 
Mitchell  (D.  C.  1904)  127  Fed.  968 
Am.  Bankr.  Hep.  784. 

Generally  speaking,  an  accounting 
the  trustee,  under  an  order  in  that 
half,  is  a  necessary  prercquisitie  to 
action  on  bis  bood.  as  fixing  the  m( 
ure  of  his  responsibility.  U.  S.  v.  Si 
helm  (D.  C.  1910)  188  Fed.  3T8.  . 
this  does  uot  apply  where  the  trui 
has  absconded  and  canuot  be  locatec 
where  he  is  a  fugitive  from  jusi 
Schofield  V.  C.  S.  11909)  174  Fed 
98  C.  C.  A.  30.  23  Am.  Bankr.  I 
259.  In  the  latter  case,  he  is  not  ( 
a  necessary  party  to  the  action  on 
bond.  Alexander  v.  Union  Suret' 
Guaranty  Co.  (1003)  89  App.  Dii 
85  N.  T.  Supp.  282. 

The  bond  may  be  sued  on  in  the  n 
of  the  United  States  for  the  use  of 
person  injured  by  the  breach  of 
condition,  and  it  is  not  necessary 
tbe  party  so  injured  to  obtain  leavi 
court  to  sue.  Alexander  v.  If] 
Surety  &  Gnaranty  Co.  (1903)  89  I 
Div.  3,  85  N.  T.  Supp.  282.  Whei 
trustee  in  bankruptcy  haa  been  remc 
from  bis  office  for  mismanasenient 
di'fault.  and  a  new  trustee  appoin 
the  Utter  maj  be  considered  u  a  "i 


:h.  5) 
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&  Gaarantr  (!^o.  (1903)  8I>  App.  Div. 
3,  85  N.  T,  Supp.  282.  But  n  state, 
court  of  general  original  jurisdiction 
wilt  also  have  jurisdiction  of  an  action 
on  the  bond  of  a  tmatee  in  bankruptcj. 
Alexnnder  v.  Union  Surety  &  Guaranty 
Co.  (1!M)3)  89  App.  Div,  8,  85  N.  Y. 
Supp.  282. 


lUD  injured"  b;  the  breach  of  condition 
if  the  Imnd  of  the  former  trustee  and 
DB7  Boe  thereon,  and  a  district  court 
if  the  United  States  has  jurisdiction 
.f  the  action.  U.  S.  v.  Union  Surety  &. 
iaaranty  Co.  (D.  C.  1902)  U8  Fed. 
182.  0  Am.  Bankr.  Rep.  114.  But  see 
:ONTRA,  Alexander  v.   Union  Surety 

\  9635.  (Act  July  1.  1898,  c.  541,  §  51.)    Duties  of  clerks. 

Duties  of  Clerks. — a  Clerks  shall  respectively  (1)  account  for, 
IS  for  other  fees  received  by  them,  the  clerk's  fee  paid  in  each 
:ase  and  such  other  fees  as  may  be  received  for  certified  copies  of 
■ecords  which  may  be  prepared  for  persons  other  than  officers ; 
2)  collect  the  fees  of,  the  clerk,  referee,  and  trustee  in  each  case 
nstituted  before  filing  the  petition,  except  the  petition  of  a  proposed 
voluntary  bankrupt  which  is  accompanied  by  an  affidavit  stating 
:hat  the  petitioner  is  without,  and  can  not  obtain,  the  money  with 
which  to  pay  such  fees ;  (3)  deliver  to  the  referees  upon  application 
ill  papers  which  may  be  referred  to  them,  or,  if  the  offices  of  such 
referees  are  not  in  the  same  cities  or  towns  as  the  offices  of  such 
:lerks,  transmit  such  papers  by  mail,  and  in  like  manner  return  papers 
which  were  received  from  such  referees  after  they  have  been  used ; 
(4)  and  within  ten  days  after  each  case  has  been  closed  pay  to  the 
referee,  if  the  case  was  referred,  the  fee  collected  for  him,  and  to  the 
trustee  the  fee  collected  for  him  at  the  time  of  filing  the  petition. 
(30  Stat.  558,  559.) 

Motaa  of  Daisialoiu 

guilty  of  a  false 


I.  Depotll  of  fliing  lata.— The  deposit 
with  the  clerk  of  the  fees  prescribed  by 
this  section  00  the  part  of  a  voluntary 
bankrupt  not  excused  on  the  ground  of 
poyeriy  is  a  condition  precedent  to  the 
Sling  of  the  petition;  but  it  the  peti- 
tion is  placed  on  file  and  an  adjudica- 
tion made  without  pa.vmeiit  of  the  fees, 
the  objection  may  be  raised  on  tbe 
bankrupt's  application  for  discharge, 
and  action  on  such  application  will  be 
stayed  until  the  filing  fees  are  paid. 
In  re  Barden  (D.  C.  1900)  101  Fed. 
553,  4  Am.  Bankr.  Bep.  31. 

When  the  petition  of  a  proposed  vol- 
ontary  bankrupt  is  accompanied  by  an 
affidavit  stating  that  be  has  not  and 
cannot  obtain  the  money  with  which  to 
pay  the  filing  fees,  the  clerk  will  file 
the  pelition  and  docket  the  case  with- 
out exacting  the  deposit  of  such  fees. 
In  re  Fees  Payable  by  Voluntary  Bank- 
rupts  (D.  C.  1899)  95  Fed.  120. 

An  affidavit  by  a  voluntary  bankrupt 
that  he  is  without,  and  canout  obtain, 
tbe  money  with  which  to  pay  the  filing 
fees  ia  prima  facie  evidence  of  the 
facts  stated.  In  re  Levy  ID.  C.  1900) 
101  Fed.  247.  But  it  is  not  conclusive, 
and  if  circumstances  appear  casting 
dimbta  on  the  truth  of  the  afBdavit,  the 
case  may  be  sent  to  the  referee  to  in- 
vestigate and  report  the'facts.  In  re 
Corner  (D.  C.  1890)  93  Fed.  191.  1 
Am.  Bankr.  Rep.  182.  And  the  peti- 
tioner must  then  support  his  allegation 
of  poverty  by  convincing  evidence.  In 
re  wmiams.  2  Nat.  Bankr.  News.  206. 
As  to  the  fact  of  hia  actual  inability 
lo  procure  the  money  with  which  to  pay 
the  fees,  he  is  not  required  Co  solicit 
(ifts  or  loana  from  bis  friends  tor  that 


purpose,  and  he  is  n 

oath  in  making  aSd 
not  obtain"  the  rei|uisite  sum,  although 
it  appears  that  friends  would  have  ad- 
vanced him  the  smi>unt  if  requested. 
Sellers  v.  Bell  (1899)  M  Fed.  801.  36 
C.  C.  A.  502,  2  Am.  Bankr.  Bep.  520; 
In  re  Mason  (IX  C.  1910)  181  Fed. 
809,  25  Am.  Bankr.  Hep.  T3,  But 
compare  In  re  Hines  (D.  C.  1902)  117 
Fed.  790.  9  Am.  Bankr.  Rep.  27.  But 
he  cannot  hold  out  property  which  is 
exempt  under  the  laws  of  the  state 
and  still  make  the  poverty  affidavit. 
The  provision  of  the  bankruptcy  act  giv- 
ing bankrupts  the  benefit  of  eiemp- 
tions  allowed  by  state  lew  was  not  in- 
tended to  exonerate  them  from  payment 
of  the  filing  fees  on  their  voluntary  pe- 
titions. Such  a  bankrupt  Is  excused 
from  payment  of  the  fees  only  in  esse 
of  absolute  inability  to  pay  them:  and 
such  inability  does  not  exist  so  long  as 
he  has  money  or  property  sufficient  for 
the  purpose,  although  it  is  exempt.  In 
re  Mason  (D.  C.  1010)  181  Fed,  809, 
25  Am.  Bnnkr.  Rep.  73:  In  re  Ilines 
(D.  C.  1002)  117  Fed.  790,  9  Am. 
Bankr.  Rep.  27:  In  re  Bean  (n.  C. 
1900)  100  Fed.  262.  4  Am.  Bankr.  Rep. 
53;  In  re  Collier  <D.  C.  1899)  93  Fed. 
191.  1  Am.  Bankr.  Rep.  182.  CON- 
TRA, see  Sellers  v.  Bell  (1899)  94  Fed. 
801.  86  C.  C.  A.  502,  2  Am.  Bankr. 
Rep.  529.  A  voluntary  bankrupt  whose 
petition  is  accompanied  by  a  poverty  af- 
fidavit cannot  subsequently  be  required 
to  pay  the  filing  fees  out  of  money 
earned  by  him  after  the  filing  of  the 
petition.  Sellers  v.  Bell  (1899)  94 
Fed.  801.  36  C.  C.  A.  602,  2  Am.  Bankr. 
Bep.   629.     TJudei   Qeoeral   Order   No. 
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35  d  9614,  ante),  an  order  for  tbe  pay- 
meat  out  of  the  estate  of  the  filing 
fees,   or  an   order  to  tbe   bankrupt   to 

pay  them,  can  be  made  only  by  the 
Judge,  not  by  the  referee.  In  re  Plimp- 
ton (D.  C.  1000)  103  Fed.  77S,  4  Am. 
Bankr.  Rep.  614. 

General  Order  No.  10  H  9614,  ante), 
providing  that  clerka  and  other  officers, 
before  incurring  expenses  of  certain 
kinds,  may  require  the  bankrupt  or 
other  person  in  whose  behalf  the  duty 
Is  to  be  performed  to  furnish  indem- 
nity for  aucb  expenses,  and  that  money 
advanced  by  the  bankrupt  or  other  per- 
son for  this  purpose  shall  be  repaid  him 
out  lit  the  estate,  does  not  apply  to  tbe 
filing  tees  prescribed  by  this  spction, 
and  such  fees,  paid  by  a  voluntary 
bankrupt  on  tbe  Gliug  of  his  petition, 
arc  not  to  be  repaid  to  bim.  In  re 
Matthews  (D.  C.  1809)  07  Fed.  T72,  3 
Am.  Bankr.  Rep.  265. 

2.  — •  In  partnsrship  oasts^IIpan 
tbe  voluntary  application  of  a  partner- 
sbip  (or  tbe  beneSt  of  the  act,  only  one 
petition  need  be  Sled,  and  all  that  is 
(lone  thereupon  constitutes  one>  pro- 
ceeding, although  it  involves  granting  a 
discharge  to  each  of  ihe  partners,  and 
only  one  deposit  of  the  filing  fee  is  re- 
quired: it  cannot  be  demanded  of  the 
partners,  as  a  prerequisite  to  discharg- 
ing them,  that  tbey  sbould  eacb  sep- 
arately deposit  a  tike  fee.  In  re  Langs- 
low  (D.  C.  1800)  08  Fed.  868,  1  Am. 
Bankr.  Rep.  258:  In  re  Gay  (D.  C. 
ISnO)  98  Fed.  870,  3  Am.  Bankr.  Rep. 
S29.  But  compare  In  re  Farley  (D.  C. 
1002)  115  Fed.  359.  8  Am.  Bankr.  Rep. 
206.  But  where  a  partnership  files  a 
voluntary  petition  for  tbe  adjudication 

§  9636.  (Act  July  1,  1898,  c.  541,  §  52.)     Compensatioi 
and  marshals. 

Compensation  of  Clerks  and  Marshals. — a  Clerks  shall  re 
lively  receive  as  full  compensation  for  their  service  to  each  es 
a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required 
a  voluntary  bankrupt. 

b  Marshals  shall  respectively  receive  from  the  estate  wher 
adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise 
vided,  for  the  performance  of  their  services  in  proceedings  in  1 
ruptcy,  the  same  fees,  and  account  for  them  in  the  same  way,  as 
are  entitled  to  receive  tor  the  performance  of  the  same  or  si 
services  in  other  cases  in  accordance  with  laws  now  in  force,  or 
as  may  be  hereafter  enacted,  fixing  the  compensation  of  mars 
(30  Stat.  559.) 

Motes  of  Declatou 


(T 

in  bankruptcy  of  the  Srm  as  and 
also  separate  petitions  tor  the  adj 
tion  of  the  several  partners,  eact 
tion,  with  the  accompanying  Bcb< 
constitutes  a  leparate  and  d 
"case,"  within  the  meaning  of  th< 
ute,  and  a  deposit  of  the  sta 
filing  fees  must  be  made,  not  on 
tbe  partnership,  but  also  for  each 
her  of  the  firm  who  seeks  an  adj 
tion.  In  re  Barden  (D.  C.  190C 
Fed.  553,  4  Am.  Bankr.  Rep.  31. 

3.  ^—  By  patltlonlng  eradit 
When  the  fibng  fees  are  deposii 
the  petitioning  creditors  in  an  in 
tary  case,  or  by  their  attornei 
them,  they  are  entitled  to  hat 
amount  refunded  to  them  out  < 
estate  in  bankruptcy.  In  re  Silv 
ID.  C.  1809)  07  Fed.  325,  3  Am.  1 
Rep.  227;  In  re  J.  W,  Harrison 
cantile  Co.  (D.  C.  1800)  85  Fee 
2  Am.  Bankr.  Rep.  419. 

4.  Clerk'i  dockat^-The  clerk's  c 
required  to  be  kept  by  General 
No.  1  a  0614,  ante),  sbould  she 
only  the  fact  and  the  date  of  tht 
of  each  petition  in  bankruptc] 
also  that  it  was  filed  in  duplies 
required  by  tbe  statute,  if  thi 
done.  In  re  Stevenson  (D.  C.  18! 
Fed.  110.  2  Am.  Bankr.  Rep.  6 
re  Dupree  (D.  C.  1899)  97  Fed.  I 

As  a  court  of  bankruptcy  is  i 
open  (or  the  transaction  of  bu 
and  has  no  regular  terms,  it  i 
necessary  for  the  clerk  to  ma 
entry  showing  the  opening  and  ( 
of  the  court  on  daj's  when  h« 
proceedings  in  bankruptcy  casee. 
ley  V.  U.  3.  (1909)  45  Ct.  CI.  3t 

1  Of  c 


I.  Fees  af  clerks^-Where  the  local 
rule  of  court  provides  that  the  notice  of 
final  meeting  shall  be  issued  by  the 
clerk  in  accordance  with  Official  Form 
No.  57  (S  9614,  ante),  which  includes 
the'  petiliin  for  tbe  bankrupt's  dis- 
charge, the  order  of  notice,  jurat,  etc., 
it  is  held  that  the  clerk  is  not  entitled 
to  charge  a  fee  of  2.')  cents  for  each 
notice  sent  to  creditors,  on  petition  for 
discharge,  but  is  only  entitled  to  tbe 
actual   items    of   expense    thereon   for 


postage,  stationery,  and  clerical  i 
ance.  In  re  Dunn  Hardware  &  '■ 
ture  Co.  (D.  C.  iSOU)  134  Fed.  9 
Am.  Bankr.  Rep.  186. 

Sections  1383,  1405.  ante,  hel 
to  entitie  clerks  of  federal  cou 
Washington  to  fees  for  sending  on 
ies  of  the  petition  and  notice  n(  i 
plication  tor  a  bankrupt's  disc! 
he  being  entitled  only  to  charge 
sory  expense  therefor  under  e 
0642,  post,  and  General  Bankrupti 
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lep  35  (ante,  f  9614).  In  re  Loughney  sought  to  review  a  final  order  or  decree 
;D.  C.  1914)  218  Fed.  980.  on  writ  o(  error  or  appeal,  held  to 
A  clerk  of  a  federal  district  and  cir-  apply  to  a  petition  to  reTiae  in  bank- 
iuit  court  !■  entitled  to  hia  statu-  mptqy  proceedinga.  In  re  Burr  Mfg. 
Miy  per  diem  compensation  for  daya  Co.  (C.  C.  A.  1914)  215  Fed.  898. 
ID  which  he  refera  to  the  referee  in  2.  Account*  and  clftlmt  of  marthali.— 
bankruptcy  voluntary  petitiona  in  bank-  Marshals  must  present  vouchers  for  the 
ruptcy  filed  during  the  absence  of  the  items  charged  in  their  accounts,  or  pro- 
judge  from  the  district,  though  wilh-  duce  satisfactorj'  reaaona  for  the  ab- 
out ■written  orders  to  open  the  court  aence  of  such  vouebera.  In  re  Corn- 
tor  that  or  any  other  purpoae.  U.  S.  atoek  (D.  C.  1874)  9  N.  B.  R.  88.  Fed. 
V.  Marvin  (1909)  29  Sup.  Ct.  297,  Cas.  No.  3.075.  The  clabn  of  the 
2fl8,  212  U.  S.  275,  53  L.  Ed.  510.  marshal  for  expenditures  must  be  sup- 

If  a  per  dieni  can  be  allowed  a  clerk  ported  by  his  own  oBth  as  to  their 
in  equity  and  admiralty  cases  when  a  amount  and  tbe  necessity  (or  tbem. 
judge  ia  not  preaeot.  it  should  like-  In  re  Hellmar  (D.  C,  1877)  Fed.  Cas. 
wise  be  allowed  in  a  bankruptcy  court  No.  6,342.  Such  affidavit  is  not  con- 
Owen  V.  U.  S.   (lOOfl)  41  Ct.  CI.  69.  elusive  ao  aa  to  preclude  any  further  in- 

SectioD   1857,   ante,   wbicb    abolishes  quiry   into   the   items   charged.      In   re 

the  clerk's  auperyision  fee  where  it  is  Pace  (D.  C.  1878)  Fed.  Cas.  No.  10.640. 

§  9637.  (Act  July  1,  1898,  c.  541,  §  53.)     Duties  of  Attorney-Gen- 
eral. 

Duties  of  Attorney-General. — a  The  Attorney-General  shall  an- 
nually lay  before  Congress  statistical  tables  showing  for  the  whole 
crountry,  and  by  States,  the  number  of  cases  during  the  year  of 
voluntary  and  involuntary  bankruptcy;  the  amount  of  the  prop- 
erty of  the  estates ;  the  dividends  paid  and  the  expenses  of  administer- 
ing such  estates ;  and  such  other  like  information  as  he  may  deem 
important.     (30  Stat.  559.) 

§  9638.   (Act  July  1,  1898,  c.  541,  §  54.)     Statistics  of  bankruptcy 
proceedings. 

Statistics  of  Bankruptcy  Proceedings. — a  Officers  shall  furnish 
in  writing  and  transmit  by  mail  such  information  as  is  within  their 
knowledge,  and  as  may  be  shown  by  the  records  and  papers  in 
their  possession,  to  the  Attorney-General,  for  statistical  purposes, 
within  ten  days  after  being  requested  by  him  to  do  so.  (30  Stat. 
559.) 


CHAPTER  SIX 


96,19.  Meetings  of  creditors.  9643.  Who   may   Qle  and  dismiss   peti- 

9640.  Voters   nt   meetings   of  creditors,  tions. 

9641.  Proof  and  allowance  of  claims.  9644.  Preferred  creditora. 

9642.  Notices  to  creditors. 

§  9639.  (Act  July  1,  1898,  c.  541,  §  55.)    Meetings  of  creditors. 

Meetings  of  Creditors. — a  The  court  shall  cause  the  first  meet- 
ing of  the  creditors  of  a  bankrupt  to  be  held,  not  less  than  ten 
nor  more  than  thirty  days  after  the  adjudication,  at  the  county  seat 
of  the  county  in  which  the  bankrupt  has  had  his  principal  place 
of  business,  resided,  or  had  his  domicile;  or  if  that  place  would  be 
manifestly  inconvenient  as  a  place  of  meeting  for  the  parties  in  in- 
terest, or  if  the  bankrupt  is  one  who  does  not  do  business,  reside,  or 
have  his  domicile  within  the  United  States,  the  court  shall  fix  a 
place  for  the  meeting  which  is  the  most  convenient  for  parties  in  in- 
terest. If  such  meeting  should  by  any  mischance  not  be  held  within 
such  time,  the  court  shall  fix  the  date,  as  soon  as  may  be  thereafter, 
when  it  shall  be  held. 

b  At  the  first  meeting  of  creditors  the  judge  or  referee  shall  preside, 
and,  before  proceeding  with  the  other  business,  may  allow  or  disallow 
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editors  there  presented,  and  may  publicly  examirn 
use  him  to  be  examined  at  the  instance  of  any  ■ 

rs  shall  at  eacli  meeting  take  such  steps  as  may  be 
:ssary  for  the  promotion  of  the  best  interests  o 
nforcement  of  this  Act, 

of  creditors,  subsequent  to  the  first  one,  may  be 
I  place  when  all  of  the  creditors  who  have  securei 
eir  claims  sign  a  written  consent  to  hold  a  meetit 
place. 

hall  call  a  meeting  of  creditors  whenever  one-four 
!r  of  those  who  have  proven  their  claims  shall  1 
to  that  effect;  if  such  request  is  signed  by  a  maj 
rs,  which  number  represents  a  majority  in  amou 
d  contains  a  request  for  such  meeting  to  be  held 
ce,  the  court  shall   call  such  meeting  at  such 
ays  after  the  date  of  the  filing  of  the  request. 
;he  affairs  of  the  estate  are  ready  to  be  closed  a 
ditors  shall  be  ordered.     (^0  Stat.  559,  560.) 
Deolilona 
Phelps  (D.  0.  1868)  1  N.  B.  R 
Fed.   Gas.  No.  11.071.      If   one  i 
joint  proiiea  is  disqnalified,  becai 
i8   the  bankrupt's  attonier,  neitl 
them  can  vote  under  the  power 
torney  at  a  emptors'  meeting. 
Columbia  Iron  Works  (D.  C.  IBQ; 
Fed.  234,  14  Am.  Bankr.  Rep.  0 
A  letter  of  attorney  merelj   er 
erini;;  the  agent  to  attend  and  v< 
meetingH  of  creditors  will  not  a- 
i£e  him  to  file  opposition  to  the 
rupt'a  application  for  discharge. 
ItorB  V,  WilliamB  (C.  C.  1870)  4 
R.  579.  Fpd.  Oas.  No.  3.379. 

Where  an  attorney  Bought  to 
sent  certain  creditors  npon  an  ap 
ment  by  tlieir  general  attorney 
was  himself  constituted  and  api 
prior  to  the  passage  of  the  banki 
lew,  by  a  power  of  attorney  ant 
jng  him  to  sign  the  creditors' 
to  any  paper  writing,  proper  or 
sary  to  collect  or  receive  debt 
with  power  of  substitution,  held 
the  authority  of  the  speciial  ati 
was  sufficient.  In  re  Knoepfel  I 
1867)   Fed.  Chs.  No.  7,8OT. 

An  attorney  at  law,  who  is  a 
ber  of  (he  bar  of  the  particular 
need  not  produce  a  written  be 
kuowledged  authority  in  order  to 
sent  his  client  at  creditors'  meed 
tiankniptcy.  in  respect  to  such  a 
fall  wilbin  the  ordinary  scope  of 
torncT's  duties  and  employment. 
Scott  (D.  C.  1876)  15  N.  B.  R.  7J 
Gas.  No.  12.619:  In  re  Hill  ( 
1867)  Fed.  Cas.  No.  6.481. 

3.  Partlolpatlon  of  cradltors  ii 
ceedlngS'— "Tlie  rights  of  credito 
parties  to  the  proceeding  in  banki 
arise  and  accrue  only 'upon  pr 
their  claims.  In  re  Jones  (D.  G. 
2  N,  B.  R.  59,  Fed.  Caa.  No.  7,4 
re  Brisco  (D.  C.  18C9)  2  N.  B.  I 
Fed.  Cas.  No,  1,880. 
A  noDresideut  creditor  aubjecti 


Hotel  «( 

Draditcra.— A    credi- 

uld  not  be  held  on  a 
t  the  fact  that  it  was 
be  cauae  for  setting 
dings    taken    at    that 

appears  that  no  one 
sby.     In  re   McQljnn 

Oas.  No.  8,804. 

of  any  specific  pro- 
le  conduct  of  a  cred- 
>roperly  goided  by  the 
of  parliamentary  bod- 
lants'  Ins.  Co.  (D.  C, 

No.   9,442. 

IS  to  a  claim  are  filed 
tiat  the  claimant  has 
race,  he  should 


ntU    the 


a  the 


In 


arks  (D.  0.  1904)  142 
Bankr.  Rep.  526. 
Irregularities    in   the 
Bt  meeting   or  in  the 
:b,  or  if,  for  any  other 

it  seems  to  the  ref- 
Ijoura  the  meeting  to 
(,  tie  has  power  to  do 
ley  (D.  C.  1S7&1  19 
Cas.  No.  2,637:  In  re 
867)  Fed.  Cas.  No. 
rder  to  take  this  ac- 
UQSt  himself  be  preB- 
ig.  If  he  is  prevent- 
g,  he  cannot  adjourn 
:ter.  In  that  case,  the 
ails  and  a  new  meet- 
ed.  In  re  Dickinson 
I.  B.  R.  514.  Fed.  Gas. 

on     by     attamay     or 

letter  of  attorney,  to 
t  for  the  principal  at 
ing  in  bankruptcy,  is 
more  persons  jointly. 


:  be   I 


iraeja   alone.     In   i 
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Mlf  to  the  jarisdlction  of  the  court  by 
proving  his  debt,  and  is  thereafter 
bound  to  obey  all  the  orders  of  the 
court  touchiog  his  claim,  and  the  court 
cau,  iu  case  he  disobefB  iti  orders,  de- 
prive him  of  all  the  benefit  of  the  act, 
aqd  can  reject  and  expunge  his  claim. 
In  re  Kyler  (D.  C.  1868)  Fed.  Cas.  No. 
7.956. 

If  no  trustee  has  jet  been  appointed, 
any  creditor  may  petition  the  court  to 
enjoin  another  creditor  from  proceeding 
with  a  pending  suit,  or  enforcing  a 
voidable  lien  or  attachment  against  the 
ttankrupt,  and  injanction  may  issue  ou 
BDch  petition.  In  re  Carrier  (D.  C. 
1892)  51,  Fed.  9O0. 

Any  creditor  may  object  to  the  allow- 
ance of  another  creditor's  claim,  and 
if  it  is  allowed,  the  objecting  creditor 
may  move  the  court  to  direct  the  trus- 
tee to  appeal,  or  to  allow  him  to  ap- 
peal in  the  uame  of  the  trustee.  Chat- 
field  V.  O'Dwyer  (C.  C.  A.  1900)  101 
Fed.  797.  4  Am.  Bankr.  Rep.  313. 

If  the  trustee  sells  property  of  the 
bankrupt  for  a  grossly  inadequate 
price,  himself  discouraging  competition, 
and  refuses  to  have  the  sale  set  aside, 
a  dissatiBfied  creditor  may  take  action 
in  that  behalf.  In  re  Groves  (1900)  2 
Nat,  Bankr.  News,  466. 

While  the  trustee  is  the  one  in  whom 
the  title'  to  the  bankrupt's  property  is 
vested,  and  therefore  the  proper  per- 
son to  bring  all  necessary  actions  for 
its  recovery,  yet  the  creditors  are  in- 
terested in  having  the  assets  brought  in 
and  realized  upon,  acd  the  trustee  can- 
not complain  of  the  institution  by  cred- 
itors  of  suits  to  recover  assets  which 


he,  the  trustee,  might  intentionally  or 
unintentionally  permit  to  escape.  Da- 
vis V.  W.  F.  Vandiver  &  Co.  <1905)  143 
Ala,  202,  38  South.  850. 

4,  Furnlihlng  Indemnity  for  «xp«ns- 
•8.— Where  creditors  of  an  estate  de- 
sire the  trustee  to  bring  suit  to  set 
aside  alleged  preferences  or  fraudulent 
conveyance 8,  or  otherwise  to  recover 
property  alleged  to  belong  to  the  bank- 
rupt, the;  may  be  required  to  gnaranty 
to  the  trustee  all  the  probable  costs  and 
expenses  likely  to  be  incurred  in  the 
prosecution  of  such  suit,  if  there  are 
no  funds  of  the  estate  to  pay  such  ex- 
penses, or  if  the  money  in  band  is  not 
more  than  enough  for  the  creditors 
having  priority,  or  if  the  wish  of  those 
creditors  is  opposed  by  the  trustee  him- 
self or  by  a  considerable  body  of  otlier 
creditors.  In  re  Barrett  (D.  C,  1904) 
132  Fed.  302,  12  Am,  Bankr.  Rep. 
626;  In*re  Barnes  ID.  C,  18S3)  IS 
Fed.  158;  In  re  Griffith,  1  Nat.  Bankr. 
News,  546:  In  re  Hughes  (D.  C,  1868) 
1  N.  B.  E.  226,  Fed.  Cas.  No.  6.841; 
In  re  Sawyer  (D.  C.  1877)  16  N.  B.  R. 
460,  Fed.  Cas.  No.  12,306;  In  re  Me- 
Namara  (1900)  2  Nat.  Uankr.  News, 
341,  But  though  a  trustee  in  bankrupt- 
cy is  not  required  to  litigate  every  ques- 
tion called  to  his  notice  by  creditors, 
however  frivolous  or  apparently  lacking 
in  support,  yet  he  cannot,  by  requiring 
indemnity  in  every  instance  against) 
costs  and  elpenaes.  cast  the  risk  of  a 
controversy  respecting  alleged  prefer- 
ences, etc.,  on  the  particiilar  creditor 
requesting  him  to  undertake  it.  In  re 
Baird  (D.  C.  11)02)  112  Fed.  960,  7  Am. 
Bankr,  Rep.  448. 

§9640.  (Act  July  1,  1898,  c.  541,  §  56.)  Vetera  at  meetings  o! 
creditors. 

Voters  at  Meetings  of  Creditors, — a  Creditors  shall  pass  upon 
matters  submitted  to  them  at  their  meetings  by  a  majority  vote 
in  number  and  amount  of  claims  of  all  creditors  whose  claims  have 
been  allowed  and  are  present,  except  as  herein  otherwise  provided. 

b  Creditors  holding  claims  which  are  secured  or  have  priority  shall 
not,  in  respect  to  such  claims,  be  entitled  to  vote  at  creditors'  meet- 
ings, nor  shall  such  claims  be  counted  in  computing  either  the  number 
of  creditors  or  the  amount  of  their  claims,-  unless  the  amounts  of 
such  claims  exceed  the  values  of  such  securities  or  priorities,  and 
then  only  for  such  excess.     (30  Stat.  560.) 

Notes  of  Dealilona 

I.  GENERAL  CREDITORS 
1.  Right  to  vots  In  seneral^-A  cred- 
itor who  holds  a  voidable  preference 
has  a  provable  claim,  in  the  sense  that 
formal  written  proof  of  it  may  be  made 
and  filed,  but  it  is  a  claim  on  which 
he  cannot  be  allowed  to  vote  until  he 
has  surrendered  his  preference,  Ste- 
vens V.  Nave-McCord  Mercantile  Co. 
(C,  C.  A,  1906)  150  Fed,  71,  17  Am. 
Bankr,  Rep.  609, 

Where,  after  a  decision  b;  the  referee 
between  two  parties  as  to  the  right  to-. 
vote  upon  a  claim,  the  person  aggrieved 

(U499) 


L  Right  to  V 
i.  RepreaeaU 
I.    CoBtrollJng 


1*.  Voilns  at  creditors'  meeUoss. 


§  9640 


BAMKBTJPTCT  (i  56) 


(1 


allows  the  Tote  to  be  taken  without 
further  objeetion,  he  canDot  again  re- 
open the  queation.  In  re  Speacer  (C. 
C.  1878)  18  N.  B.  R.  liffl.  Fed.  Cas.  No. 
13.220. 

Claims  which  have  been  proved,  and 
then  Bold  and  BBsigned  before  the  elec- 
tion of  a  trustee,  must  be  voted  upon 
in  such  election  li;  the  actnnl  owner  at 
the  time  and  not  by  the  ori^nal  cred- 
itor. In  re  Frank  (D.  C.  1871)  Fed. 
Cas,  No.  5,050. 

2.  Rapretaatatlon  by  attorney.— An 
attorney  at  law,  retained  generally  to 
represent  n  creditor  in  bankruptcy  pro- 
ceedings, cannot  cast  the  vote  of  aueh 
creditor  in  the  election  of  a  trustee  at 
a-  creditors'  meeting,  without  showing 
an  eipress  authorization  thereto  as  at- 
torney in  fact.  In  re  Blankfein  (D.  C. 
1890)  97  Fed.  101,  3  Am.  Bankr.  Rep. 
165;  In  re  Christley  (D.  C.  1874)  Fed. 
Caa.  No.  2,702. 

3.  Controlling  ictlon*  of  trustto.— 
The  provision  of  tbia  section  that 
"creditors  shall  pass  upon  matters  sub- 
mitted to  them  at  meetings  by  a  major- 
ity vote"  does  not  vest  such  majority  at 
a  special  meeting  with  autjiority  to  di- 
rect the  trustee  to  compromise  and  dis- 
continue a  pending  suit.  In  re  Mead- 
ows. Williams  &  Co.  (D.  C,  1910)  181 
Fed.  911,  25  Am.  Bankr.  Rep.  100. 

While  it  is  not  necessarily  the  duly 
of  a  trustee  in  bankruptcy  to  follow 
the  wishes  of  a  majority  in  number  and 
amount  of  the  creditors  in  prosecuting 
or  defending  suits,  yet  when  his  judg- 
ment concurs  with  that  of  a  great  ma- 
jority of  the  creditors  who  speak,  all 
having  the  opportunity  to  apeak,  that  it 
would  be  inadvisable  to  defend  a  pend- 
ing suit  against  the  bankrupt,  and  not 
for  the  best  interest  of  the  estate,  he 
is  justified  in  refusing  to  defend,  and 
iC  Is  not  error  for  the  referee,  on  ap- 
plication of  the  minority,  to  refuse  to 
direct  him  to  do  so,  unless  such  cred- 
itors will  assume  responsibility  for  the 
expense.  In  re  Kearney  (D.  C.  1010) 
184  Fed.  100,  25  Am.  Bankr.  Rep,  757. 

II.  SECURED  CREDITORS 

4.  Who  are  aaourtd  oradltors.— Under 
{  05»5.  cL  23,  ante,  defining  a  secured 
creditor  as  one  "who  has  security  for 
bis  debt  upon  the  property  of  the  bank- 
rupt of  a  nature  to  be  assignable  under 
this  act,  or  who  owns  such  B  debt  for 
which  Bnmp  indorscr,  surety,  or  other 
person  secondarily  liable  for  the  bank- 
rupt baa  such  security  upon  the  bank- 
rupt'a  assets,"  the  creditor  must  either 
bold  security  against  the  property  of 
the  bankrtipt  himself,  or  be  secured  by 
the  individual  obligation  of  another  who 
holds  such  security.  Gorman  v.  Wright 
<1905)  136  Fed.  184.  60  C.  C.  A.  76, 
14  .\in.  Bankr.  Rep.  135.  Under  the 
former  bnnkruptcy  law  it  was  held  that 
a  creditor  was  not  to  be  treated  as  "se- 
■  cured"  because  a  surety  or  guarantor 
of  the  debt  was  protected  by  a  lien  on 
(11500) 


the  bankrupt'e  property.  In  re 
(D.  C.  1877)  15  N.  B.  R.  207,  Fe. 
No.  8,420. 

To  Constitute  a  lien  or  securitj 
in  the  meaning  of  the  act,  then 
be  a  security  additional  to  the  p< 
obligation  of  the  debtor.  Shoenu 
National  Mechanics'  Bank  (O.  0 
Fed.   Cas.   No.   12,801. 

A  banker  has  no  lien  upon  thi 
eys  of  a  depositor  for  any  se 
debt  which  the  depositor  may  < 
him,  and  the  mere  fact  that  he 
such  moneys  on  deposit  at  the  t 
the  bankruptcy  does  not  make 
secured  creditor.  In  re  Warn* 
C.  1871)  5  N.  B.  R.  414,  Fed 
No.  17,177:  In  re  Weeks  (D.  C. 
Fed.  Cas.  No.  17349. 

Where  a  firm  is  dissolved  and 
the  partners  assumes  payment 
the  debts,  this  makes  him  a  pr 
debtor  and  the  other  partner  a  i 
but  it  does  not  follow  that  a  ci 
of  the  partnership  becomea  a  a 
creditor.  Schmitt  v.  Greenberg 
58  Misc.  Rep.  570,  109  N.  Y. 
881. 

Where  the  bankrupt  had  I 
goods  on  credit,  and  payment 
guaranteed  to  the  seller  by  a  thir 
eon,  the  creditor  is  not  "secured 
less  the  guarantor  baa  taken  si 
from  the  bankrupt.  In  re  Am 
(D.  C.  1878)  Fed.  Cas.  No.  S.W. 
A  mere  promise  by  a  subst 
purchaser  of  property  subject  to 
chanic's  lien,  in  consideration  o: 
bearance,  to  pay  the  demand  si 
by  the  lien,  is  not  "collateral  s 
ty"  and  does  not  discharge  the 
Mervin  v.  Sherman  (18Q9)  9  lowi 
It  is  necessary  that  the  ae 
ahould  attach  to  the  bankrupt's  ' 
erty"  or  "assets";  that  is,  there 
be  a  lien  upon  property  which 
otherwise  go  into  tbe  general  fu 
be  available  for  tbe  claims  of  f 
al  creditors.  In  re  Spades  (D.  O. 
Fed.  Cas.  No.  13,106.  And  a  er 
holding  security  on  property  ' 
never  belonged  to  the  bankrupt 
prove  bis  whole  debt  without  firs 
posing  of  the  security.  In  re  Do 
son  (D.  C.  1868)  12  N.  B.  R. 
Fed.  Cas.  No.  4,157.  A  bank  h< 
the  note  of  a  third  person,  secur 
a  pledge  of  atock  which  does  ot 
long  to  tbe  bankrupt,  the  latter 
'liable  thereon  as  an  indorser, 
prove  its  claim  against  the  banki 
estate  without  surrendering  the  i 
In  re  Thompson  (D.  C.  1913)  208 
297. 

The  term  "security,"  as  used  i 
bankruptcy  act,  will  include  ever 
terest  or  right  attached  to  or  whi 
a  charge  upon  specific  property 
which  entitles  the  owner  thereof 
paid  out  of  specific  property,  wh 
legal  or  equitable,  absolute  or  cc 
gent.  Storm  v.  Waddell  (N.  T.  1 
2  Sandf.  Ch.  494.    Where  the  by 
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of  B  corporation  provide  that  It  BhaU 
ha-re  a  UeD  od  tbe  stock  of  aur  share- 
holder for  his  iadebtednesH  to  tbe  cor- 
poration. Bad  an  indebted  atockbolder 
becomes  bankrupt,  the  corporation  is 
a  Be  cured  creditor.  In  re  Morrison 
(!>.  C.  1873)  10  N.  B.  R.  105.  Fed. 
Cas.  No.  9,839.  Taxes,  particularly 
those  assessed  by  municipalides,  may 
or  may  not  attach  to  real  property 
as  liens,  according  to  the  local  law, 
and  upoD  this  will  depend  the  position 
of  tbe  state  or  municipality  as  a  se- 
enred  or  unsecured  creditor.  Id  re 
Harvey  (D.  C.  1903)  122  Fed.  745, 
10    Am.   Bankr.   Rep.    607. 

When  property  or  iecuritiei  are  de- 
livered to  a  creditor,  it  may  be  the  In- 
tention and  nnderstanding  of  the  par- 
ties that  a  payment  and  discharge  o( 
the  debt  shall  be  effected,  rather  than 
the  creation  of  a  lien,  and  in  tbe  for- 
mer case,  tbe  creditor  cannot  present 
himself  in  the  guise  of  a  secured  cred- 
itor, though  be  may  have  been  disap- 
pointed in  tbe  value  of  the  property 
turned  over  to  him.  In  re  Black  Dia- 
mond Copper  Min.  Co,  (1008)  11  Ariz. 
415,  95  Pac.  117. 

It  is  not  permissible  for  tbe  bankrupt 
himself,  after  receiving  bis  discharge, 
to  purchase  and  tBke  an  assignment 
to  himself  of  debts  against  bis  owu  es- 
tate in  bankruptcy  secured  by  liens, 
and  collect  the  same  for  his  own  use 
out  of  assets  iu  the  hands  of  bis  trus- 
tee, to  the  eicluaion  of  subsequent  lien 
holders.  Elis  purchase  of  his  own  debt 
operates  to  extinguish  the  debt,  and  this 
rule  is  Dot  affected  by  the  fact  of  his 
having  been  discharged,  because  the 
Recharge  does  not  destroy  or  extiu- 
gniab  tbe  debt,  though  it  bars  the  reme- 
dy for  Its  recovery.  In  re  Burton  (D. 
C.  1886)  29  Fed.  637. 

5.  Mortgaaeea,^rbe  bolder  of  a 
mortgage  on  real  or  personal  proper- 
ty of  a  bankrupt  is  a  secured  credi- 
tor within  tbe  meaning  of  this  section. 
Kmgtneier  v.  Hackett  (1907)  134  Wis. 
57.  113  N.  W.  1103.  Bondholders  of 
a  bankrupt  corporation  are  not  pre- 
cluded from  proving  their  debta  as 
secured  because  of  their  omission  to 
record  the  deed  of  trust  securing  the 
bonds.  In  re  Cbarles  Town  Light  & 
Power  Co.  (D.  C.  1912)  109  Fed.  846. 
20  Am.  Bankr.  lU'p.  721.  The  holder 
of  a  mortgage  on  the  bankrupt's  prop- 
erty is  a  secured  creditor  although  tbe 
mortgage  was  not  made  by  tbe  bank- 
rupt himself,  but  by  his  predecessor 
in  the  title.  McKay  v.  Hamill  (C,  C. 
A.  1911)  185  Fed.  11.  26  Am.  Bankr. 
Bep.  1S4.  See  In  re  Altenheim  (D. 
C,  1867)  1  N.  B.  H.  85.  Fed.  Cas.  No. 
2es.  It  is  immaterial  that  the  mort- 
eage  covers  after- acquired  property  as 
well  as  that  in  possessina  at  the  time. 
Barnard  v.  Norwich  &  W.  R.  Co.  (O. 
C.  1876)  14  N.  B.  R.  469.  Fed.  Cas. 
No.  1.007.  See  In  re  Raker  (D.  C. 
1875)   Fed.  Cas.  No.  T62.     The  joint 


note  of  a  husband  and  wife  secured 
by  a  deed  of  trust  on  the  wife's  prop- 
erty should  be  allowed  as  a  secured 
claim  against  the  estate  of  the  husband 
in  bankruptcy,  although  the  wife  may 
have  died  leaving  heirs.  In  re  Hartel 
(D.  C.  1873)  7  N.  B.  B.  559,  Fed.  Cas. 
No.   6,157. 

A  creditor  holding  a  mortgage  on 
exempt  property  of  the  bankrupt  is 
not  entitled  to  receive  a  dividend  on 
bis  entire  claim,  and  resort  to  tbe  se- 
curity only  to  satisfy  an  unpaid  bal- 
ance. In  re  Lantzenbeimer  (D.  C. 
1903)  124  Fed.  716.  10  Am.  Bankr. 
Bep.  720.  One  holding  a  mortgage  on 
tbe  exempt  homestead  of  the  bank- 
rupt is  a  secured  creditor.  Feoley  v. 
Poor  (1903)  .121  Fed.  739,  58  C.  C.  A 
21.  10  Am.  Bankr.  Rep.  377.  CON- 
TRA, In  re  BaUey  (D.  G.  1910)  176 
Fed.  090,  24  Am.  Bankr.  Rep.  201. 

Ad  equitable  lien  on  land,  in  the  na- 
ture of  a  mortgage,  is  a  security  with- 
in the  meaning  of  tbe  act.  Id  re  Peas- 
ley  (D.  C.  1005)  137  Fed.  190,  14  Am, 
.Bankr.  Rep.  496.  Where  money  la 
loaned  or  advanced  under  an  agree- 
ment that  it  is  to  be  used  to  discharge 
an  incumbrance  on  the  borrower's 
property,  and  the  lender  is  to  have  a 
first  lien  to  secure  its  repayment,  and 
tbe  money  is  so  used,  the  lender  may  be 
subrogated  to  the  rights  of  the  incum- 
brancer whose  debt  was  paid,  against 
the  borrower's  trustee  in  bankruptcy. 
In  re  Lee  (C.  C.  A.  1910)  182  Fed. 
579,  25  Am.  Bankr.  Rep.  438;  Dewey 
V.  Kelton  (D.  C.  1878)  18  N.  B.  R. 
217,  Fed.  Cas.  No.  3.850. 

6.  Judgment        credltors^-Ownership 

of  a  judgment  against  the  bankrupt 
will  constitute  the  creditor  a  "secured 
creditor."  within  the  meaning  of  the 
act,  provided  there  is  property  of  the 
bankrupt  upon  which  the  judgment  may 
attach,  or  has  attached,  as  a  lien.  In 
re  Cale  (D.  O.  1910)  182  Fed,  439, 
25  Am.  Bankr.  Rep.  367;  Guardlana 
of  Poor  V.  Ovens,  L.  R.  8  Bi.  37.  See 
American  Woolen  Co.  v.  Maaget  (1012) 
86  Conn.  234,  85  Atl.  583.  But  not  so 
if  the  law  of  the  state  confines  the  lien 
of  judgments  to  real  property  and  the 
estate  of  the  particular  bankrupt  con- 
sists wholly  of  persoaalty.  In  re  Er- 
win  (D.  C.  1870)  3  N.  B.  E,  580.  Fed. 
Cas.   No.   4,524. 

Where  the  creditor  claims  the  rights 
of  a  secured  creditor  by  virtue  of  an 
alleged  judgment  lieo  on  the  property 
of  tbe  estate,  the  burden  is  on  him  to 
show  that  he  has  done  everything  re- 
quired by  statute  to  make  his  judg- 
ment attach  as  a  lien.  In  re  Wood  (D. 
C.  1899)  95  Fed,  946.  2  Am.  Bankr. 
Rep.  695.  Where,  by  tbe  local  law.  a 
lien  is  acquired  on  property  only  by 
the  levy  of  an  execution  upon  it,  the 
fact  that  a  creditor  has  procured  and 
docketed  a  Judgment  against  the  bank- 
rupt, or  has  caused  a  writ  to  be  Issued, 
thereon,  will  not  make  him  a  secured 
(H501) 
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>T  witMn  tbe  meaniiiK  of  the 
ptcy  law.  In  re  Mcintosh  (D. 
))  2  N.  B.  B.  506.  Fed.  Cas.  No. 

Where    a    judgment    recovered 

a   jastice    of   the   peace   is   Dot 

on  land  until  docketed  in  tbe 
r  court,  tbia  atep  must  have 
iken  before  the  bankruptcy,  or 
Igment  will  oot  constitute  a  se- 
within  tbe  meaniDg  of  the  act. 
iVood  (D.  C.  180S)  95  Fed.  We, 
Banbr.  Hep.  695.    And  the-same 

of  a  jadgment  which  has  been 
1  to  become  dormant,  nnleea  the 

of  limitations  is  applicable  only 
>r  of  subsequent  purchasers  and 
□t  creditors,  in  which  case,  not 
ivailable  in  favnr  of  tbe  judg- 
lebtor,  it  cannot  be.  set  up  ia 
if  his  trustee  in  bankruptcy.  In 
Idell  (C.  C.  1801)  47  Fed.  207. 
)therwiBe  if  the  dormant  judg- 
laa  been  dulv  revived.  Appeal 
knor  (Pa.  1886)  4  Atl.  738. 
Igment  creditor  does  not  acquire 

such  as  to  make  him  a  secured 
r,  by  the  mere  commencement  of 
lings  supplementary  to  eiecu- 
ir,  until  the  appointment  of  a  re- 

his  right  is  not  a  liea,  la  re 
!r  (D.  C.  1878)  18  N,  B.  R.  385. 
Tas.  No,  17,490.  A  jaiinment 
r  who  attacks  hh  alleged  traud- 
onveyance,  but  does  not  procure 
ee  setting  it  aside  until  after 
ikniptoy  of  the  debtor,  is  not  a 
I  creditor  within  this  section. 
Estea  {O.  C.  1880)  5  Fed.  80. 
gdgeat,  uslgneaa,  and  holders  of 
■al. — One  holding  specific  per- 
iroperty  in  pledge,  as  a  means  of 
ag  the  payment  of  a  debt,  is  a 
I  creditor  within  this  section.  In 
Ues  (D.  C.  1875)  Fed.  Cas.  No. 
One  is  also  a  secured  creditor 
claim  is  secured  by  the  pledge 
ig,  stocks,  mortgages,  or  other 
■al  security.  In  re  McVay  (U-  C. 
3  Fed.  443:  Dayton  Nat.  Bank 
■chants'  Nat.  Bank  (1881)  37 
t.  208;  Mitchell  v.  Roberta  (G. 
!)  17  Fed.  776:    Dumont  v.  Fry 

1882)  14  Fed.  293,  One  who 
I  policy  of  insurance  oo  tbe  life 
debtor  as  collateral  security  for 
)t,  is  a  secured  creditor.  Bur- 
1  v.  Crouae  (C.  C.  A.  1910)  181 
79,  24  Am.  Bankr.  Rep.  632: 
Mertens  (D.  C.  1905)  134  Fed. 
t  Am.  Bsnkr.  Rep.  226:  In  re 
d  (D,  C.  1873)  7  N.  B.  R.  477. 
las.  No.  10.170:  In  re  Shoen- 
(D.  C.  1879)  Fed.  Cas.  No.  12,- 
Ln  assignment  of  a  lease  run- 
>  the  debtor  will  constitute  the 
r  a  secured  creditor.  Pitch  v, 
Ison  11909)  147  Fed.  197,  77 
L,.  423,  16  Am.  Bankr.  Rep.  835. 
1  of  the  transfer  of  an  order 
on  a  third  person.     In  re  Hines 

1906)    144   Fed.   543.   16   Am. 

Rep.  495.  Or  an  assignment  of 
to  become  due  under  a  contract. 


(Ti 

Id  re  De  Long  Furniture  Co.  (1 
1911)  188  Fed.  686.  26  Am.  B 
Rep.  469.  But  the  bolder  of  a  ' 
houseman's  receipt  which  is  atti 
to  a  note  executed  to  the  wareb 
ntaa.  as  collateral  security,  is  not 
cured  creditor  in  the  bankruptcy  o 
warehouseman.  State  v.  Federal 
ion  Surety  Co.  (1911)  156  Uo. 
603,  137  S.  W.  613. 

Tbe  holder  of  a  protested  < 
drawn  b;  a  bankrupt  bank,  is  no 
titled  to  preference  over  other  cret 
of  the  bank,  in  the  character  of  : 
cured  creditor,  merely  because 
drawee,  which  was  another  bank, 
funds  of  the  drawer  In  its  bands  a 
time  it  refused  to  accept  the  < 
Bank  of  Commerce  v.  Russell  (< 
1873)   Fed.  Cfas.  No.  884. 

8.  Holders  o(  aotea^-A  promii 
note  is  not  a  security  tor  the  pay 
of  a  debt,  within  the  meauiiig  of 
section.  United  States  Trust  C 
Brady  (N.  T.  1855)  20  Barb.  US. 
indorsement  of  the  bankrupt's  nol 
a  third  person  does  not  make  tbe 
er  a  secured  creditor,  unless  the  ini 
er  has  security  on  property  of 
bsnkrupt.  la  re  Broich  (D.  0.  : 
Fed.  Cub.  No.  1,921. 

A  creditor  of  a  bankrupt  who  ho 
note  containing  a  waiver  of  exemp 
Is  In  the  position  of  a  secured  cret 
the  exempt  property  being  in  efF< 
security  for  his  debt.  Id  re  Mer 
(D.  C.  1006)  144  Fed.  230,  16 
Bankr.  Rep.  331. 

g.  Effact  of  iddlHonal  teciirtt} 
claim  against  third  person^If  a  i 
itor  of  the  bankrupt  holds  securil 
the  form  of  an  obligation  of  a 
person,  but  the  third  person  does 
bold  counter  security,  the  creditor 
prove  his  debt  in  the  bankruptcy  ^ 
out  surrendering  the  security,  and 
notwithstanding  such  proof,  procet 
enforce  his  security  against  such  i 
person,  provided,  however,  that  be 
not  take,  under  the  bankruptcy 
the  securitf.  mure  than  tbe  full  am 
of  his  debt.  In  re  Babcoek  (C 
1844)  Fed.  Cas.  No.  600;  In  re  Tl 
as  (D.  C.  18t8)  17  N.  B.  R.  54. 
Cas.  No.  13.886:  In  re  Beaver  Knil 
Mills  (1007)  154  Fed.  320,  83  C.  C 
240,  18  Am.  Bankr.  Rep.  528;  Ii 
Otto  F.  Lange  Co.  (D.  C.  1909) 
Fed.  114,  22  Am.  Bankr.  Itep.  414 
re  Kinne  (D.  C.  1880)  5  Fed.  59; 
re  SauthoS  (D.  C.  1876)  14  N.  B 
364,  Fed,  Cas.  No.J2.379;  In  re  » 
(1907)  14  N.  Mei.  246,  89  Pac 
The  enforcement  of  tbe  security  in 
case  does  not  diminish  the  estate  ol 
bankrupt  to  which  the  general  or 
secured  creditors  must  look  tor  B: 
faction,  and  moreover,  the  courl 
bankruptcy  would  have  no  authorit 
interfere  between  the  creditor  and 
third  person,  the  latter  being  a  at 
ger  to  tbe  bankruptcy  proceedii^a, 
le  Thomas  (D.  a  1878)  Fed.  Caa. 
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L3,886.      So,  if  B  Jndgmetit  la  recovered 
agamst     t^o   codefendanta,   and   execu- 
tion  thereon  is  levied  on  the  property 
of    one    of    them,   and   the   other  is   ad- 
judged baufcrupt,  the  jiidBment  creditor 
lotky   prove  his  clnim  against  the  bank- 
rupt UB   unsecured.     In  re  Headlpy  (D. 
C.    18nO>    87  Fed.   766.  3  Am.   Bankr. 
Rep.    272.     And  a  creditor  of  a  bank- 
rupt  partnership  ia  not  required  to  ap- 
ply   Becarities  in  his  hands,   which  are 
the    iadifidual   property  of   one   of  the 
partners,    upon    his   claim   against    the 
partnership     estate.      In     re     Mertens 
(1906)    144  Fed.  818,  75  C.  C.  A.  548, 
15    Am.    Itankr.    Rep.    3^.      The   rule 
is   the    same  where  the  creditor  is  ad- 
ditionally  secured   by    the   undertaking 
of  a  third  person  to  guaranty  the  per- 
formance of  the  bankrupt's  contract  or 
to  be  surety  (or  him.    Tbe  creditor  los- 
CB     none    of    his    rights    or    remedies 
against  the  surety  by  proving  his  debt 
III  the  bankruptcy  proceedings  and  par- 
ticipating in  the  distribution  of  the  es- 
tate.   In  re  Levy  (D.  C.  1868)  1  N.  B. 
R.   327,  Fed.  Cas.  No.  8,297;    Gorman 
V.   Wright  (1905)   13tl  Fed.  164.  60  C. 
C.  A.  76,  14  Am.  Bankr.  Rep.  135;   Vet- 
te  T.  J.  S.  Merrell  Drug  Co.  (IDOf))  137 
Mo.   App.   229.   117   S.   W.   660.      And 
tbe  surety   upon  a  promissory   note  is 
liable  in  an  action  on  the  note,  altbougb 
the    principal    has    been    adjudged    a 
bankrupt   and   tbe  note   has   been   filed 
by  the   payee   in   the   bankruptcy   pro- 
ceedings.    Gregg   T.   Wilson   (1875)   50 
Ind.  400,  15  N.  B,  R.  142. 

Where  the  bankrupt  wax  indorser  on 
s  note,  and  his  liability  has  become 
fixed  and  absolute,  the  creditor  holding 


BANKBUPTCS   (S  67) 


§  9641 


tbe  I 


I    fuU    I 


against  him,  notwithstanding  tbe  pri- 
mary liability  of  tbe  maker  of  the  note, 
and  eveu  though  he  holds  a  mortgage 
on  the  latter's  prc^erty,  to  secure  it, 
which  has  not  been  foreclosed  end 
which  he  does  not  surreoder.  In  re 
Cram  (D.  C.  1867)  Fed.  Cas.  No.  3,- 
343;  Gorman  v.  Wright  (1905)  136 
Fed.  164,  69  C.  C,  A,  76,  14  Am.  Bankr. 


Rep.  135.  And  where  both  the  maker 
and  indorser  of  a  note  are  ia  bank- 
ruptcy, the  bolder  may  prove  the 
amount  of  tbe  note  as  a  claim  against 
each,  and  receive  dividends  from  both 
estates,  up  to  the  full  amount  of  hie 
debt.  National  Mt.  Wollaston  Bank  v. 
Porter  (18T7)  122  Mass.  308.  But  a 
creditor  holding  a  note  of  tbe  bank- 
rupt, and,  as  collateral  security  there- 
for, another  note  on  which  the  bank- 
rupt is  also  liable,  is  not  entitled  to 
prove  bis  claim  against  the  estate  in 
bankruptcy  for  both,  but  only  for  the 
amount  of  tbe  actmil  indebtedoesa  to 
him.  First  Nat.  Bank  v.  Eason  (1906) 
149  Fed.  204.  79  C.  C.  A.  162,  17  Am. 
Bankr.  Kep.  693. 

Where  a  mortgage  was  made  by  tbe 
bankrupt  to  secure  the  mortgagee  as  a 
surety  for  him,  it  was  held  that  the 
mortgagee  was  not  entitled  to  be  paid 
personally  the  amounts  of  the  debts  for 
which  be  was  surety  out  of  tbe  bank- 
rupt's estate,  but  was  entitled  to  hove 
such  debts  paid  to  tbe  creditors  out  of 
tbe  proceeds  of  the  mortgaged  prop- 
erty, and  to  be  released  from  his  lia- 
bility as  surety.  In  re  Randolph  (D. 
C.  1911)  187  Fed.  186,  26  Am.  Bankr. 
Eep.  623. 

10.  Voting  at  creditors'  meetlnaa— 
Where  a  partnership  creditor  holds  se- 
curities on  both  the  property  of  the 
partnership  and  the  individual  property 
of  one  of  the  partners  (the  firm  and  all 
its  members  being  in  bankruptcy  to- 
gether), the  value  of  the  security  on 
the  individual  property  of  tbe  partner 
need  not  be  deducted  in  ascertaining ' 
the  voting  power  of  the  creditor,  but 
only  the  value  of  the  security  on  tbe 
firm  property.  In  re  Coe,  Powers  & 
Co.,  1  Nat.  Bankr.  News.  294.  But  a 
mortgage  creditor  who,  after  the  ad- 
judication, sells  the  mortgaged  prem- 
ises, and  himself  becomes  the  purchas- 
er, cannot  vote  on  the  deficiency  as  an 
unsecured  creditor.  In  re  Hunt  (D.  C. 
1878)  17  N.  B.  R.  206,  Fed.  Gas.  No. 
6,884. 


§  9M1.  (Act  July  1,  1898,  c.  541,  §  57,  as  amended.  Act  Feb.  5, 
1903,  c.  487,  §  12.)    Proof  and  allowance  of  claims. 

Proof  and  Allowance  of  Claims. — a  Proof  of  claims  shall  con- 
sist of  a  statement  under  oath,  in  writing,  signed  by  a  creditor 
setting  forth  the  claim,  the  consideration  therefor,  and  whether 
any,  and,  if  so  what,  securities  are  held  therefor,  and  whether  any, 
and,  if  so  what,  payments  have  been  made  thereon,  and  that  the 
sum  claimed  is  justly  owing  from  the  bankrupt  to  the"  creditor. 

b  Whenever  a  claim  is  founded  upon  an  instrument  of  writing,  such 
instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the  proof  of 
claim.  If  such  instrument  is  lost  or  destroyed,  a  statement  of  such 
fact  and  of  the  circumstances  of  such  loss  or  destruction  shall  be 
filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  disal- 
lowed, such  instrument  may  be  withdrawn  by  permission  of  the  court, 
upon  leaving  a  copy  thereof  on  file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be 
filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending 
or  before  the  referee  if  the  case  has  been  referred. 
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d  Claims  which  have  been  duly  proved  shall  be  allowed,  upo 
ceipt  by  or  upon  presentation  to  the  court,  unless  objection  to 
allowance  shall  be  made  by  parties  in  interest,  or  their  consider 
be  continued  for  cause  by  the  court  upon  its  own  motion. 

e  Claims  of  secured  creditors  and  those  who  have  priority  ra; 
allowed  to  enable  such  creditors  to  participate  in  the  proceedin 
creditors'  meetings  held  prior  to  the  determination  of  the  vah 
their  securities  or  priorities,  but  shall  be  allowed  for  such 
only  as  to  the  courts  seem  to  be  owing  over  and  above  the  val 
their  securities  or  priorities. 

f  Objections  to  claims  shall  be  heard  and  determined  as  soon  a 
convenience  of  the  court  and  the  best  interests  of  the  estates  an 
claimants  will  permit. 

g  The  claims  of  creditors  who  have  received  preferences, 
able  under  section  sixty,  subdivision  b,  or  to  whom  conveyances,  t 
fers,  assignments,  or  incumbrances,  void  or  voidable  under  s( 
sixty-seven,  subdivision  e,  have  been  made  or  given,  shall  not  t 
lowed  unless  such  creditors  shall  surrender  such  preferences, 
veyances,  transfers,  assignments,  or  incumbrances. 

hThe  value  of  securities  held  by  secured  creditors  shall  be  ( 
mined  by  converting  the  same  into  money  according  to  the  ten 
the  agreement  pursuant  to  which  such  securities  were  deliver 
such  creditors  or  by  such  creditors  and  the  trustee,  by  agreei 
arbitration,  compromise,  or  litigation,  as  the  court  may  direct 
the  amount  of  such  value  shall  be  credited  upon  such  claims,  : 
dividend  shall  be  paid  only  on  the  unpaid  balance. 

i  Whenever  a  creditor,  whose  claim  against  a  bankrupt  est: 
secured  by  the  individual  undertaking  of  any  person,  fails  to  ] 
such  claim,  such  person  may  do  so  in  the  creditor's  name,  and 
discharge  such  undertaking  in  whole  or  in  part  he  shall  be  subro 
to  that  extent  to  the  rights  of  the  creditor. 
,  j  Debts  owing  to  the  United  States,  a  State,  a  county,  a  distri 
a  municipality  as  a  penalty  or  forfeiture  shall  not  be  allowed,  e 
for  the  amount  of  the  pecuniary  loss  sustained  by  the  act,  transai 
or  proceeding  out  of  which  the  penalty  or  forfeiture  arose, 
reasonable  and  actual  costs  occasioned  thereby  and  such  intert 
may  have  accrued  thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  for  < 
and  reallowed  or  rejected  in  whole  or  in  part,  according  to  the 
ties  of  the  case,  before  but  not  after  the  estate  has  been  closed 

1  Whenever  a  claim  shall  have  been  reconsidered  and  reject* 
whole  or  in  part,  upon  which  a  dividend  has  been  paid,  the  tr 
may  recover  from  the  creditor  the  amount  of  the  dividend  rec 
upon  the  claim  if  rejected  in  whole,  or  the  proportional  part  th 
if  rejected  only  in  part. 

m  The  claim  of  any  estate  which  is  being  administered  in  1 
ruptcy  against  any  like  estate  may  be  proved  by  the  trustee  ar 
lowed  by  the  court  in  the  same  manner  and  upon  like  terms  a 
claims  of  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsei 
to  one  year  after  the  adjudication;  or  if  they  are  liquidate 
litigation  and  the  final  judgment  therein  is  rendered  within  1 
days  before  or  after  the  expiration  of  such  time,  then  within 
days  after  the  rendition  of  such  judgment:  Provided,  That  the 
of  infants  and  insane  persons  without  guardians,  without  noti 
the  proceedings,  may  continue  six  months  longer.  (30  Stat. 
32  Stat.  799.) 

Id  this  Eoction,  as  origiaall)'  enacted,  subdiviaion  g  thereof  was  aa  fc 
"g  The  claims  of  ereditnrs  who  have  received  preferences  ah«,U  not  be  a 
unless  such  creditors  shall  surrender  their  preferences," 

.^  (11504) 
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Said  sabdiYisioxi  g  was  amended  by  Act  Feb.  6,  1908,  c.  487,  f  12,  cited 
above,  to  read  as  set  forth  here. 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat.  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act 
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Proceedings  and  evidence. 
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I.  Necessity  of  proof  of  claims.— In 

general,  a  creditor  is  not  compelled  to 
present  his  claim,  and  bis  failure  to  do 
80  may  merely  deprive  him  of  the  right 
to  share  in  the  distribution  and  bar  any 
fnrther  relief  against  the  bankrupt.  In 
re  Kligerman  (D.  C.  1915)  219  Fed. 
758.  Where  property  of  a  bankrupt, 
on  which  is  a  mortgage  given  by  him, 
is  sold  in  the  bankruptcy  proceedings 
free  of  the  incumbrance,  the  mortgagee, 
who  intervenes  merely  to  subject  the 
proceeds  to  part  payment  of  his  debt, 
i«  not  bound  to  prove  his  claim.  In  re 
Goldsmith  (D.  C.  1902)  118  Fed.  763,  9 
Am.  Bankr.  Rep.  419.  And  a  creditor 
J^ay  procure  an  order  for  the  examina- 
tion of  the  bankrupt,  without  first 
proving  his  claim,  when  he  desires  by 
this  means  to  ascertain  whether  it  will 
he  worth  while  to  prove  his  claim.  In 
re  Jehu  (D.  C.  1899)  94  Fed.  638,  2 
Am.  Bankr.  Rep.  498;  In  re  Walker 
g).  C.  1899)  96  Fed.  650,  3  Am.  Bankr. 
Kep.  85.     Bat  if  he  wishes  to  partid- 
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pate  in  the  distribution  of  the  bank- 
rupt's estate,  through  and  by  means  of 
the  bankruptcy  proceedings,  it  is  neces- 
sary for  him  to  establish  his  status  and 
the  validity  and  amount  of  his  claim 
by  proving  it  as  the  law  directs.  In  re 
Dunn  Hardware  &  Furniture  Co.  (D. 
C.  1904)  132  Fed.  719,  13  Am.  Bankr. 
Rep.  147.  Where  all  things  necessary 
to  bring  a  proposed  composition  before 
the  court  for  confirmation  have  been 
done,  the  court  cannot  as  a  matter  of 
law  refuse  confirmation  on  the  objec- 
tion of  creditors  whose  claims,  though 
mentioned  in  the  schedules,  have  not 
been  proved  or  allowed.  In  re  French 
(D.  C.  1909)  181  Fed.  583. 

Since  taxes  assessed  against  the 
property  of  a  bankrupt  during  the  ad- 
ministration of  his  estate  are  matters 
of  public  record,  they  need  not  be  prov- 
ed as  a  claim  against  the  bankrupt's  es- 
tate in  order  to  be  allowed.  In  re 
Prince  &  Walter  (D.  C.  1904)  .131  Fed. 
546,  12  Am.  Bankr.  Rep.  675.  Where 
a  city  has  a  lien  for  municipal  taxes 
only  on  the  property  assessed,  it  has 
no  right  to  share  in  the  general  assets 
of  a  delinquent  taxpayer  who  is  a  bank- 
rupt, and  need  not  prove  its  claim  in 
order  to  preserve  its  lien.  In  re  'Har- 
vey (D.  C.  1903)  122  Fed.  745,  10  Am. 
Bankr.  Rep.  567. 

The  United  States  is  not  bound  to 
prove  a  debt  or  claim  in  bankruptcy,  as 
a  condition  to  the  priority  of  payment 
accorded  to  it  by  the  statute.  In  re 
Stoever  (D.  C.  1904)  127  Fed.  394; 
U.  S.  V.  Lewis  (C.  C.  1875)  Fed.  Cas. 
No.  15,595;  In  re  Bousfield  &  Poole 
Mfg.  Co.  (D.  C.  1878)  Fed.  Cas.  No. 
1,704. 

A  landlord,  having  a  lien  or  charge 
for  the  rent  due  him  on  the  property 
of  his  tenant  at  the  time  of  the  latter's 
bankruptcy,  but  the  amount  of  which 
has  not  been  adjudicated,  must,  in  or- 
der to  preserve  his  priority,  establish 
his  claim  by  proof,  the  same  as  other 
creditors.  In  re  Hay  ward  (D.  C.  1904) 
130  Fed.  720.  12  Am.  Bankr.  Rep.  264. 

The  lien  of  a  judgment  is  not  lost  by 
failure  to  prove  the  claim  in  bankrupt- 
cy. Cottrell  V.  Pierson  (C.  C.  1881)  12 
Fed.  805.  But  the  judgment  creditor 
cannot  share  in  the  distribution  of  the 
estate  without  proving  bis  claim.  In 
re  Rosenberg  (D.  C.  1906)  144  Fed. 
442,  16  Am.  Bankr.  Rep.  465.  Where 
the  defendant  in  a  judgment  is  adjudi- 
cated a  bankrupt,  and  the  plaintiff  with 
knowledge  of  the  bankruptcy  proceed- 
ings fails  to  schedule  his  judgment  in 
such  proceedings,  he  cannot  thereafter 
set  off  his  judgment  against  a  judgment 
of  the  bankrupt  recovered  >against  him 
prior   to   the   bankruptcy    proceedings. 
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lorwlta   (1914)    66  Pa. 

I  H  decree  of  adjudica- 
ry  bankruptc;.  that  tbe 
itoc    has    a    Talld    and 

upon  the  trustee  and 
to  dispense  witb  proof 
lat  creditor,  or  to  pre- 
ig  hii  right  to  par* 
distribution  of  the  ea- 
rper  (D.  C.  1910)  175 
I.  Bankr.  Rep.  !>18;  In 
i.  Co.  (C.  C.  1884)  22 
a  voluntary  litigation 
tee  of  a  claim  against 
utting    in    a    judgment 

wliich  COD  be  enforced 
the  estate,  but  its  only 
]ate  tbe  claim,  and  the 
)e  proved.     In  re  Hav- 

182  Fed.  3ti7.  26  Am. 
i.  Tbe  statement  of  a 
]ule  of  tlie  bankrupt  is 
t;  it  ma;  be  stated  in 
lot  exist,  or  the  bnnk- 
nade  payments  upon  it 
^ajna  againat  it.  The 
>Ted  b;  tbe  oatb  of  tbe 
aw  directs.     In  re  Da- 

2  N.  B.  R.  391,  Fed. 

lo   proves   his   debt   in 

t  do  BO  absolutely  and 
directions  of  tbe  stat- 
j  of  tbe  court,  and  will 
I  interpose  any  protest, 
reservation.  Dutton  v. 
1842)   Fed.   Cas.   No. 

proceedings  upon  the 
'BDce  of  tbe  detnands 
editors  are  part  of  tbe 
g  in  bankruptcy,  and 
carded  as  so  many  sep- 
iw  or  in  e<iuity.  Wis. 
1  (1876)  93  U.  S.  347, 


iroof.— A  creditor  wbo 
against  the  bankrupt's 
icipates  in  tbe  subse- 
gs  cannot  afterwards 
I  inritdiction  to  make 
of  bankruptcy.  Sabin 
I  Logging  Co.  (D.  O. 
B84.  If  the  creditor  is 
bis  proving  bin  claim 
acceptance  ot  the  Ju- 
court  over  bim,  and  his 
I  orders  in  the  bank- 
ig  may  be  enforced  by 
iking  out  his  claim.  In 
.  1868)  Fed.  Caa.  No. 
en  creditor  voluotarily 
yvea  his  claim  and  re- 
thereon,  he  waires  his 
lunit;  from  the  opera- 
ruptcy  law,  which  oth- 
re  saved  his  claim  from 
>  bankrupt's  discbarge. 
1830)  3  Pet.  411,  7  L. 

establisbea  tlte  atatua 


of  tbe   claimant  as  a  creditor   o 

bankrupt,  connects  him  with  the 
ceediDgs.  and  gives  him  the  lig 
participate  therein  to  the  fullest  t 
allowed  to  creditors.  In  re  Smit 
C.  1868)  Fed.  Caa.  No.  12.871; 
Baldwin  <D.  C.  1872)  Fed.  Cas 
795.  He  may  join  in  a  call  for  a 
ing  of  creditors.  In  cc  Back  Ba; 
tomobile  Co.  (D.  C.  1907)  IBS  Fed 
19  Am.  Bankr.  Bep.  635.  He  me 
charges  against  the  trustee  and  at 
his  removal.  In  re  Roanoke  Fu 
Co.  (D.  C.  1907)  152  Fed.  846.  If 
Bankr.  Rep.  661.  Tbe  proof  estab 
the  validity  and  provable  charact 
tbe  claim  and  Us  amount,  and,  v 
an  appeal  or  proceeding  for  re-e: 
nation  is  successfully  prosecuted, 
matters  are  res  judicata  in  the  i 
quent  proceedings  in  bankruptcy 
the  creditor's  subsequent  action.  ! 
ford  Bros.  Dry  Goods  Co.  v.  < 
(1913)  37  Okl.  616.  133  Pae.  193; 
Merrick  (D.  C.  187.^)  7  N.  B.  R. 
Fed.  Cas.  No.  9.4ffi(. 

3,  ^—  Rights  ol  actl(in.^Pro( 
claim  by  a  creditor  is  nut  a  waic 
bis  right  of  action  on  it  in  an 
court,  unless  his  suit  is  stayed  o 
Joined  by  the  court  of  bankmptcj 
re  ISuchao's  Soap  Corp,  (D.  C. 
169  Fed.  1017,  22  Am.  Bankr,  Rep. 
Ringenoldus  v.  Ahresch  (1903)  119 
410.  96  N.  W.  817.  See  In  re 
Havens  &  Co.  (D.  C.  1911)  186 
583;  Graves  v.  Neosho  Falls 
(1913)  89  Kan.  17fl,  131  Pac.  146. 
ing  a  claim  in  bankruptcy  again 
agent,  without  knowledge  of  an  i 
closed  principal,  does  not  predui 
■iction  sgalnst  tbe  latter.  Sweei 
DouglnH  Copper  Co.  (1912)  149 
Div.  56S,  134  N.  T.  Supp.  247. 
o(  bis  claim  does  not  preclude  the 
itor  from  proceeding  indepeni 
against  any  other  person  wbo  m: 
separstely  lisble  on  tbe  aame  del 
such  as  a  surety.  U.  S.  v.  Schofiel 
(C.  O.  1910)  182  Fed.  240.  Or  an 
partner  in  tbe  same  firm  who  is  i 
bankruptcy.  Robinson  v.  First 
Hank  (1904)  98  Tei.  184,  82  S.  W 
And  it  does  not  waive  bia  right  I 
sert  and  enforce  a  lien  on  part 
property.  Coles  County  v.  Hayi 
Lyons  (1907)  134  111.  App.  320: 
ler  V.  Paducab  Dietilleriea  Co.  ( 
A.  1009)  168  Fed.  44.  21  Am.  F. 
Rep.  723.  But  see  Brown  v.  City 
Bank  (1911)  72  Misc.  Rep.  201 
N.  Y,  Supp.  92.  Or  to  claim  secu 
held  SB  collateral.  Thomas  v. 
gart  (1008)  209  V.  S.  385.  28  Su 
519,  52  L.  Ed.  845.  Or  to  purai 
independent  remedy  given  by  tbe 
law,  such  as  tbe  arrest  of  the  d 
in  caee  ol  a  debt  fraudulently  con 
ed.  In  re  Lew«nsohn  (1900)  104 
1006.  44  G.  C.  A.  309. 

If  the  creditor  holds  a  note  coi 
ing  a  waiver  of  exemptions,  his  pi 
the  note  as  an  unsecured  debt  i 
bankruptcy  proceedings  will  not 
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Im  from  proceeding  in  a  competent 
oart  to  subject  tbe  exempt  propert;  to 
lie  satiafactioD  of  tbe  demand.  In  re 
^en  (D.  C.  1910)  184  Fed.  966,  2S 
im.  Bankr.  Rep.  017;  In  re  Meredith 
D.  C.  1006)  144  Fed.  230,  16  Am. 
iankr.  Rep.  331.  See  In  re  Strickland 
D.  C.  1909)  167  Fed.  867,  21  Am. 
tankr.  Rep.  734. 

Where  the  claim  is  for  goods  obtained 
7  false  representations  and  not  paid 
or,  the  creditor  does  not  waive  his 
ight  of  action  for  damages,  or  tor  the 
alance  of  the  account,  b;  proving  his 
lebt  in  the  bankruptcy  proceedings.  J. 
L  Orr  Shoe  Co.  t.  Upshaw  &  Pow- 
edge  <Ga.  App.  1913)  79  S.  E.  362; 
ilaiwel]  r.  Martin  (1909)  130  App. 
Mv,  80,  114  N.  Y.  Supp.  349;  Stand- 
ird  Sewing  Ma;^bine  Co.  v.  Alexander 
1904)  68  8.  C.  606,  47  8.  B.  711.  But, 
10  far  as  the  bankruptcy  proceedings 
>re  concerned,  he  is  put  to  his  election 
dlher  to  confirm  tbe  sale  and  assume 
he  position  of  a  creditor  for  tbe  price 
IT  to  repudiate  the  sale  and  recover  tbe 
■ooda:  and  having  made  his  election. 
fith  knowledge  of  the  facts,  by  proving 
lis  claim  and  voting  as  a  creditor  Id 
he  bankruptc;  groceedings.  he  is  con- 
Juded  thereby,  and  cannot  atterwards 
ritbdraw  bis  claim  and  demand  the 
[oodB.  Standard  Varniah  Works  r. 
Haydock  (1906)  143  Fed.  318,  74  C. 
:;.  A.  456.  16  Am.  Bankr.  Rep.  286; 
Lynch  V.  Bronson  (D.  C.  1908)  160 
Fed.  139,  20  Am.  Bankr.  Rep.  409. 
?root  of  a  claim  in  bankruptcy  as  upon 
1  contract,  and  participation  in  com- 
josician  proceedings,  is  not  a  bar  to  ac- 
don  for  deceit  In  obtaining  credit  by 
[slse  reports  to  a  commercial  agency. 
Friend  v.  Talcott  (1913)  33  S.  Ct.  505, 
!28  U.  a.  27.  67  L.  Ed.  718.  affirming 
iadgment  Talcott  v.  Friend  (1910)  1T9 
Fed.  676.  103  C.  C.  A.  80. 

If  the  bankrupt  does  not  succeed  In 
lis  applicBtion  for  a  discharge,  then  a 
creditor  who  has  proved  his  claim  ia 
remitted,  as  to  any  unpaid  balance,  to 
lis  former  rights  and  remedies,  and  will 
Qot  be  estopped  from  pursuing  any 
loeh  remedy  by  the  mere  fact  that  ho 
[iroved  his  claim  and  received  a  divi- 
dend in  tbe  bankruptcy  proceedings. 
Prey  v.  Torrey  (1903)  ITS  N.  Y.  501. 
57  N.  E.  1082;  Dlngee  v.  Becker  (D.  O. 
1874)  9  N.  B.  R.  508,  Fed.  Chs.  No. 
3,919;  Ansonts  Brass  &  Copper  Co. 
r.  New  Lamp  Chimney  Co.  (1873)  53 
N.  y.  123,  13  Am.  Rep.  476,  10  N.  B. 
R.  356;  Hoyt  v.  Freel  (1869)  8  Abb. 
Prac.  N.  8.  [N.  Y.)  220,  4  N.  B.  H. 
131.  But  one  whose  claim  has  been 
proved  against  the  estate  of  a  bankrupt, 
and  afterwards  expunged,  cannot  there- 
sfter  prosecute  it  in  a  state  court. 
Pease  v.  Bennett  (1846)  17  N.  H.  124. 

Proof  of  a  claim  against  t  corpora- 
tion in  bankruptcy  is  not  a  bar  to  an 
action  thereon  against  the  stockholders. 
Chamberlin  v.  Huguenot  Mfg.  Co. 
(1S75)  118  Mass.  532;  ShelUngton  v. 
Rowland   (1873)    63  N.   I.  871.     But 


§  9641 

where  a  creditor  filed  its  claim  against 
a  bankrupt  corporation,  aod  accejpted 
dividends,  it  was  estopped  from  subse- 
quently suing  on  the  same  debt  the 
stockholders  as  partners,  even  though 
it  could'  have  maintained  such  suit  be- 
fore filing  its  claim.  Swofford  Bros, 
Dry  Goods  Co.  v.  Owen  (1913)  37  OkL 
616,  133  Pac.  193. 

4.  Time  of  miking  proof,— Under  th« 
provisloos  of  this  section  and  General 
Order  No.  21  ({  9614.  ante),  claims 
must  be  proved  within  a  yeur  after  the 
adjudication.  In  re  McCarthy  Porta- 
ble Elevator  Co.  (D.  C.  1913)  205  Fed. 
686.  But  creditors  have  a  year  in 
which  to  file  tbeir  claims,  and  the  court 
cannot  prescribe  a  shorter  time  than 
this  for  the  proof  of  claims  of  general 
creditors.  In  re  Latbrop,  Hoakins  & 
Co.  (1915)  223  Fed.  912,  139  C.  C.  A. 
392.  A  creditor  of  s  bankrupt  is  not 
chargeable  with  laches  in  proving  his 
claim,  where  it  is  presented  within  the 
year  allowed  by  tbe  statute,  unless  the 
rights  of  others  have  been  prejudiced 
by  tbe  delay.  In  re  Dunlap  Carpet  Go. 
(D.  C.  1913)  206  Fed.  726. 

In  the  provision  limiting  proof  of 
claims  to  one  year  after  the  "adjudica- 
tion," this  term  means  the  date  of  tbe 
entry  of  a  decree  that  the  defendant  is 
a  bankrupt,  or.  if  such  decree  is  ap- 
pealed from,  the  date  when  such  de- 
cree is  finally  confirmed,  aud  this  in- 
cludes nut  only  the  case  where  an  ap- 
peal from  an  adjudication  is  aOirmed, 
but  also  where  such  appeal  is  dismissed. 
In  re  Lee  (D.  C.  1909)  171  Fed.  266, 
22  Am.  Bankr.  Rep.  820. 

The  limitation  of  time  for  proving 
claims  is  not  binding  on  the  United 
States  as  a  creditor.  In  re  Stoever  (D. 
C.  1904)  127  Fed.  394,  11  Am.  Bankr. 
Rep.  345.  ' 

The  limitation  of  time  prescribed  by 
tbia  section  does  not  apply  to  a  claim 
of  ownership  of  property  adverse  to  the 
bankrupt  and  to  bis  estate.  Nauman 
Go.  V.  Bradshaw  (1912)  103  Fed,  350, 
113  G.  C.  A.  274,  27  Am.  Bankr.  Rep. 
566. 

As  to  specific  claims  to  funds  or  prop- 
erty in  tbe  posHCBBion  of  the  trustee, 
the  court  of  bankruptcy  may  limit  the 
time  tor  claimants  to  prove  their  titles 
to  less  than  a  year,  provided  notice  is 
given  them  and  a  reasonable  length  of 
time  accorded.  In  re  T.  A.  Mclntjre  A 
Co.  (1910)  176  Fed.  652.  100  C.  C.  A. 
140.  24  Am.  Bankr,  Rep.  4;  In  re 
Latbrop,  Hoskina  &  Co.  (1915)  223 
Fed,  012.  139  C.  C.  A.  392. 

Creditors  may  prove  their  claims  be- 
fore the  day  of  the  first  meeting  of 
creditors,  so  as  to  make  themselves  par- 
ties to  the  proceeding  and  be  entitled 
to  an  order  for  the  examination  of  tbe 
bankrupt  in  re  Patterson  (D.  C. 
1867)  Fed.  Cas.  No.  10,814. 

The  presentation  and  delivery  of  « 
proof  of  claim  to  the  tnietee  In  bank- 
ruptcy, within  the  limited  time,  is  a 
sufficient  filing  of  it,     J.  B.  Orcutt  Co. 
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T.  Green  (1907)  204  U.  S.  06.  27  Sup. 
Ct.  185.  51  L.  Ed.  300.  Where  a  cred- 
itor proaecuteB  a  suit  or  petitiuD  ngamst 
the  true  tee,  and  recovera  judgment,  his 
claim  is  ao  far  before  the  court  that  it 
mar  be  couaidered  aa  "proved"  for  the 
purpose  of  Baring  the  bar  of  the  statnte. 
liuckingham  v.  Eates  (1904)  128  Fed. 
584.  03  C.  G.  A.  20;  In  re  Strobel  (D. 
C.  1008)  163  Fed.  787,  20  Am.  Bankr. 
Bep.  884.  So,  a  claim  duly  proved 
within  the  year  may  be  increased  after 
that  time  where  it  ia  made  neceasar; 
by  a  requirement  that  the  creditor  shall 
return  preferences  received  as  a  con- 
dition to  its  allowance.  In  re  Shiebler 
(D.  C.  1008)  105  Fed.  363,  21  Am. 
Bankr.  Rep.  300. 

S. ClaloH  liquidated  by  litiga- 
tion.—In  the  special  proviaioa  of  sub- 
division *'n"  of  this  section,  relating  to 
tbe  time  for  proving  claims  which  have 
been  "liquidated  by  litigation,"  it  is 
held  that  the  term  "litigation"  is  not 
limited  to  proceedings  having  for  their 
object  only  the  ascertainment  of  the 
amount  due  on  tbe  claim,  but  includes 
as  well  proceedingB  to  ascertain  the 
Mnd  and  character  or  validity  of  the 
claim.  In  re  Standard  Telephone  & 
Electric  Co.  (D.  C.  1911)  18C  Fed. 
586,  26  Am.  Bankr.  Rep.  601.  Hence 
it  applies  to  a  case  where  the  creditor 
has  claimed  to  hold  securit;,  and  has 
litigated  that  question  and  been  de- 
feated, and  thereafter  attempts  to  prove 
as  a  general  creditor.  In  re  Salvntor 
Brewing  Co.  (D.  C.  1911)  188  Fed. 
522,  26  Am.  Bankr.  Rep.  21.  In  any 
case  where  the  creditor  has  a  suit  pend- 
ing which  will  determine  the  validity, 
nature,  and  amount  of  his  claim,  be 
has  the  right  to  wait  until  the  end  of 
the  litigation  and  then  prove  his  claim, 
'  though  more  than  a  year  from  tbe  date 
of  the  adjudication  may  then  have 
tlapsed.  In  re  Baird  (D.  C.  1007)  164 
Fed.  215,  18  Am.  Bankr.  Rep.  S65;  In 
re  Keyes  (D.  C.  1907)  100  Fed,  763, 
20  Am.  Bankr.  Rep.  183;  Powell  v. 
Leavitt  (1907)  150  Fed.  80,  80  0.  C.  A. 
43;  In  re  Salvator  Brewing  Co.  (1912) 
193  Fed.  989,  113  C.  C.  A.  626,  28 
Am.  Bankr.  Rep.  56;  In  re  Venstrom 
(D.  C.  1913)  205  Fed.  325,  30  Am. 
Bankr.  Bep.  569;  Piatt  v.  Ives  (1913) 
86  Conn.  690,  86  Atl.  579. 

An  agreement  between  a  trustee  and 
a  secured  creditor  as  to  the  value  of 
tbe  letter's  security,  made  while  both 
were  parties  to  a  suit  in  which  the 
(inestion  was  involved,  held  a  liquidation 
by  litigation,  which  entitled  the  cred- 
itor to  prove  the  unsecured  part  of 
the  claim  witbin  60  days.  First  Nat. 
Bank  v,  Cameron  (1013)  200  Fed.  611, 
126  C.  0.  A.  433. 

Where  the  claim  of  an  accommodation 
indorser  of  notes  of  a  bankrupt  corpo- 
ration was  not  liquidated  until  the  ter- 
mination of  litigation  between  the 
bankrupt's  trustee  and  tbe  indorser 
more  than  a  year  after  adjudication, 
the  expiration  of  that  time  did  not  bar 
the  indorser's   right   to   file   her   claim 
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against  the  estnfe.    Piatt  t. 
86  A.  579,  86  Conn.  690. 

For  dedsions  on  the  meaning  i 
phrase  "liquidated  by  litigation,' 
In  re  Clover  Creamery  Ass'n  ( 
176  Fed.  907,  100  C.  C.  A.  37 
Am.  Bankr,  Rep.  S81;  Powell  v,  L 
(1907)  150  Fed.  89,  80  C.  C.  J 
In  re  Lyons  Beet  Sugar  Refinin 
(D.  C.  1911)  192  Fed.  445.  27 
Bankr.  Rep.  610;  In  re  Clark  ( 
1910)  176  Fed.  955,  24  Am.  I 
Rep.  388;  In  re  Coventry  Evans 
niture  Co.  (D.  C.  1909)  171  Fed 
22  Am.  Bankr.  Itep.  623;  In  re  J 
(D.  C.  1905)  140  Fed.  758.  15 
Eankr.  Rep.  520;  In  re  E.  0.  T1 
Bon'a  Sons  (D.  C.  1903)  123  Fed 
10  Am.  Bankr.  Rep.  581;  In  re  I 
(D.  C.  1907)  166  Fed.  318.  18 
Bankr.  Bep.  420. 

6.  — —  Allowaneo  of  proof  afti 
piration  of  ysar.— The  bar  of  the 
ute.  aa  to  the  time  for  proving  c 
is  absolute  end  prohibitive;  a  cr 
cannot  be  permitted  under  any  ci 
stances  whatever  to  come  in  f( 
purpose  of  making  proof  after  tt 
of  tbe  year  (except  as  specially 
iu  tbe  statute),  but  fo^eits  aU  ri 
that  behalf  by  detav;  and  the  cou 
no  discretionary  power  to  perm 
filing  of  proofs  after  tbe  end  c 
year,  either  nunc  pro  tunc  or 
n-ise.  In  re  Ingalls  Bros.  (190E 
Fed.  617,  70  C.  C.  A.  101,  If 
Bankr.  Rep.  512;  In  re  Blood  ( 
1910)  188  Fed.  452;  In  re  Pec 
C.  A.  J909)  168  Fed.  48,  21  Am.  ] 
Rep.  707;  In  re  Hawk  (1902)  11- 
916,  52  C.  C.  A.  536,  8  Am.  f 
Rep.  71;  Bray  v.  Cobb  (D.  O. 
100  Fed.  270,  3  Am.  Bankr.  Rep 
In  re  Co- Operative  Knitting  Mill 
C.  1913)  202  Fed.  1016,  30  Am.  I 
Rep.  181;  In  re  Knosco  (D.  O. 
208  Fed.  201;  In  re  Trion  Mf| 
(D.  C.   1915)   224   Fed.   521. 

This  rule  is  applied  so  strictl; 
it  ia  held  to  make  no  differenci 
the  particular  claim  was  not  sch< 
and  that  the  creditor  had  no  nol 
the  proceedings.  Santa  Rosa  Bi 
White  (1903)  130  Cal.  703,  73 
577;  la  re  Muskoka  Lumber  Ci 
C.  1004)  127  Fed.  886,  11  Am.  I 
Rep.  761.  Or  that,  during  the  sta 
year,  the  creditor  was  assertin 
litigating  tbe  validity  of  a  prefe 
and  was  thereby  prevented  from 
ing  hia  proof.  In  re  Leibowit 
C.  1901)  108  Fed.  617,  6  Am.  I 
Rep.  268;  In  re  Kemper  (D.  C. 
142  Fed.  210,  15  Am.  Bankr.  Rep 
In  re  Rhodes  (D.  C.  1900)  lOS 
231,  6  Am.  Bankr.  Bep.  197.  O 
a  composition  had  been  effectet 
re  Brown  (D.  C.  1903)  123  Fed 
10  Am.  Bankr.  Bep.  588.  Or  tfai 
failure  to  make  proof  in  due  tim 
caused  solely  by  accident  and  mi 
In  re  Sanderson  (D.  G.  1908)  16( 
278,  20  Am.  Bankr.  Rep.  396. 
because  tbe  creditor  was  misle' 
omitted  to  prove  Ma  claim  in  i 
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quence  of  the  fraadolenl  conceilment 
of  aaaets  b;  the  bankrupt,  who  listed 
nc  property.  In  re  Meyer  (D.  C.  1910) 
181  Fed.  004,  25  Am.  Bankr.  Rep  44; 
In  re  Peck  (D.  C.  1908)  181  Fed.  762, 
20   Am.   Bankr.   Rep.   629. 

A  claim  cmnot  be  allowed,  after  the 
end  of  the  year  under  the  goise  of  an 
BmeadmeDt  or  substitute  (or  a  prior 
claim  filed  in  due  lime  btit  afterwards 
withdrawn.  In  re  E.  O.  Thompson'! 
Sons  (D.  C.  1903)  123  Fed.  174.  10 
Am.  Bankr.  Rep,  B81.  But  where  a 
claim  BgHinst  a  bankrupt's  estate  was 
orisinally  filed  within  the  year,  but  waa 
disallowed,  and  subaequent  proceedings 
showed  that  it  ahould  have  been  filed 
for  a  larger  amount,  the  amendment 
filed  after  the  year  bad  expired  waa 
not  barred  by  the  one -year  limitation. 
In  re  Hamilton  Automnbile  Co.  (1913) 
209  Fed.  596,  126  C.  C,  A.  418. 

Where  a  claim  against  a  bankrupt  es- 
tate was  seasonably  delivered  to  the 
referee,  bu(  lacked  a  statement  of  the 
official  i^hnracter  of  the  officer  signing 
the  jurat,  and  the  referee  therefore 
returned  it  to  the  creditor's  attorney 
for  correction,  and  it  was  not  redeliv- 
ered to  the  referee  tor  about  two  years, 
the  claim  was  properly  allowed,  as  it 
waa  auflicient  as  origioally  filed  to  form 
the  foundation  for  a  good  proof  of  claim 
liy  perfecting  amendments,  and  the  ref- 
eree had  no  right  to  refuse  to  receive 
and  file  it  when  first  tendered.  In  re 
Haskell  (D.  C,  1915)  228  Fed,  819. 

The  statute  should  not  be  so  con- 
■tnied  as  to  prevent  proof  of  a  valid 
claim  after  tbe  expiration  of  the  year. 
where  objection  is  not  made  by  any  oth- 
er creditor  or  by  the  trustee,  but  by 
the  bankrupt  alone,  and  the  delay  waa 
caused  by  the  latter's  own  fraud.  In 
re  Towne  (D.  C.  1003)  122  Fed.  313, 
10  Am.  Bankr.  Rep.  284.  So  where 
the  peculiar  circumstances  of  the  case 
rendered  it  impossible  to  file  the  claim 
for  proof  within  the  limited  time.  In 
re  Fagan  (D.  C.  19051  140  Fed.  753, 
15  Am.  Bankr.  Rep.  620.  Where  a 
preferred  creditor  is  compelled  to  sur- 
render a  voidable  preference,  he  should 
thereafter  be  allowed  to  prove  his  claim 
before  tbe  estate  Is  finally  settled, 
though  more  than  a  year  after  the  ad- 
judication. In  re  Otto  E.  Lange  Co, 
(D.  C.  1909)  170  Fed.  114,  22  Am. 
Bankr.  Rep,  414.  And  In  a  case  where 
tbe  bankruptcy  court  ordered  a  sale  of 
the  bankrupt's  estate,  on  conditloD  that 
llic  purchaser  should  pay  to  each  unse- 
cured creditor  a  specified  per  cent,  of 
bis  claim,  and  tbe  piirchnser  paid  the 
money  to  the  receiver,  who  turned  it 
over  to  the  trustee,  who  declared  a 
dividend  to  tbe  unsecured  creditors, 
hut  excluding  one  creditor  on  the  ground 
tbat  he  bad  failed  to  prove  bis  claim 
within  the  statutory  time,  it  was  held 
that  the  court  must  permit  the  filing 
nunc  pro  tunc  of  an  amended  formal 
proof  of  the  claim.  In  re  Basba  (C.  C. 
A  1912)  200  Fed.  851,  28  Am,  Bankr. 
Rep.  220. 


7. PrMf  after  dtelaratlon  of  dlv- 

Idand^The  fact  that  a  creditor  did 
not  present  hia  claim  for  proof  and  al- 
lowance until  after  a  partial  dividend 
had  been  paid  does  not  affect  bis  rights 
where  tbe  delay  was  not  great,  and 
Kufficient  funds  remuin  to  pay  the  claim, 
and  it  does  not  appear  that  other  cred- 
itors will  be  prejudiced  thereby.  Wil- 
Uam  Openhyra  Sc  Sons  v.  Blake  (C.  C. 
A.  1907)  157  Fed,  536,  19  Am.  Bankr, 
Bep.  639. 

While  duims  may  be  proved  within  a 
year  after  the  adjudication,  final  div- 
idend ms.v  be  declared  nt  any  time  aft- 
er four  months  from  tbe  adjudication. 
with  the  effect  that  one  thereafter, 
tbough  within  the  year,  proving  his 
claim,  is  barred  from  participation  in 
the  distribution.  In  re  Coulter  (D,  C. 
1913)  206  Fed.  90a 

8.  P«r*i>ns  autherizad  to  prova,— Any 
person  being  the  lawful  owner  of  a 
claim  against  the  bankrupt  may  prove 
it  against  his  estate,  and  the  fact  that 
another  has  previously  filed  a  claim  as 
a  creditor  on  the  same  account  does 
not  prejudice  his  right  to  oEfer  proof 
of  it  In  re  James  Dunlap  Carpet  Co. 
(D,  C.  1909)  171  Fed.  532,  22  Am. 
Bankr.  Rep.  T8S;  In  re  Dunlap  Carpet 
Co,  (D.  C.  1013)  206  Fed,  726,  30  Am, 
Bankr,  Rep.  664,  A  bank  which  fur- 
nished the  credit  with  which  imported 
goods  were  purchased,  taking  the  bills 
of  lading  in  its  own  name  and  the  usual 
trust  receipt  when  the  goods  were  sold 
by  the  importers,  held  the  legal  owner 
of  the  account  against  the  purchaser 
and  entitled  to  prove  the  same  on  its 
bankruptcy.  In  re  Dunlap  Carpet  Co, 
(D.  C.   1913)  206  Fed.  726. 

Where  various  claims  of  tbe  same 
general  order  have  been  pooled  or  plac- 
ed in  the  hands  of  a  committee  or  a 
trustee,  tbey  may  be  proved  by  such 
representative.  In  re  Salvator  ISrewing 
Co.  (D,  C,  1011)  188  Fed.  532.  26  Am. 
Bankr.  Rep.  21;  In  re  E.  T.  Kenney 
Co,  (D.  C.  1905)  136  Fed.  451,  14  Am. 
Bankr.  Rep.  611.  But  the  fact  that  a 
aeriea  of  bonds  issued  by  the  bankrupt 
corporation  are  secured  by  a  mortgage 
to  a  trustee  does  not  exclude  the  right 
of  individual  bondholders  to  prove  their 
several  claims.  Macks y  v.  Randolph 
Macon  Coal  Co.  (1910)  178  Fed.  881, 
102  C,  C,  A  115,  24  Am.  Bnnkr.  Rep. 
719. 

Where  joint  indorsera  of  the  bank- 
rupt's note  have  taken  It  up,  each  ad- 
vancing half  the  necessary  funds,  they 
may  join  in  making  proof  of  the  claim. 
In  re  Farmers'  Supply  Co.  (D.  C.  1909) 
170  Fed,  502,  22  Am.  Bankr.  Rep.  460. 

A  creditor  whose  claim  is  for  unliq- 
uidated dama'ges,  should  first  apply  to 
the  court  to  direct  the  manner  in 
which  it  shall  be  liquidated,  and  when 
that  is  done,  he  may  file  and  prove  hia 
claim.  In  re  Silverman  (D.  C.  1899) 
101  Fed.  219,  4  Am.  Bankr.  Rep.  83. 

Any  person  who  is  aulhoriied  to  give 
an.  BcquittaQce  of  a  debt  may  prove  it 
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bankruptcr,  and  a  receiver  appoint- 
to  take  charge  ot  a  corporation  oo 
diasolutioD,  or  upon  proceedinga  in 
ikruptc;  or  insolvency  against  it. 
T  make  proof  of  a  debt  due  to  ancb 
poration    from    a    bankrupt    debtor. 

parte  Norwood  (D.  C.  1873)  Fed. 
I.   No.  10.364;    In  re   Republitr  Ins. 

(D.  C.  1873)  8  N.  B.  R.  197,  Fed. 
I.  No.  11,705;  In  re  Baiter  (D.  C. 
8)  18  N.  B.  R.  560,  Fed.  Cas.  No. 
21;     Dight   v.    Chapman    (1004)    44 

265.  75  Pac  585.  65  L.  E.  A.  793. 
■he  fact  that  the  president  of  a  cor- 
ation  baa  ceaaed  to  be  a  stockholder 
not  be  raised  a  a  an  objection  to 
of  of  a  claim  b;  him  in  favor  of  the 
poration  against  his  estate  in  bank- 
tey.  In  re  Morgan  (D.  C.  1875) 
I.  Cas.  No.  0,707. 

.  county  or  municipal  corporation 
r  tile  and  prove  a  claim  against  an 
ite  in  bankruptcy.  In  re  Worcester 
inty  (1000)  102  Fed.  808,  42  C.  C. 
E37.  4  Aro.  Baukr.  Rep.  406. 
f  the  claim  to  be  proved  is  due  to 
tate,  the  proof  should   be   madp   by 

Btate  treasurer,  or  by  some  officer 
ling  a  relation  to  the  state  goveru- 
it  aimilar  to  that  which  a  treasurer 
(iashier  bears  to  a  business  corpora- 
1  of  which  he  is  such  officer.  In  re 
It  Eicbange  Bank  (D.  C.  1877)  16 
B.  H.  216,  Fed.  Cas.  No.  3,243. 

,  Proof  by  agant  or  attornoy. — 
ere  tbe  creditor  himself  has  no  per- 
al   knowledge   of  the   facts  respect- 

the  debt,  proof  may  be  made  b}>  an 
nt  who  has  had  exclusive  charge  and 
trol  of  tbe  same,  and  who  has  per- 
al  knowledge  of  all  the  facta  requir- 
to  be  sworn  to  in  making  the  proof, 
re  Watroua  (D.  C.  1876)  14  N.  B.  R. 
,  Fed.  Cas.  No.  17,270. 
'  a  creditor,  at  the  time  of  executing 
Dwer  of  attorney  to  prove  his  claim 
bankruptcy,  ia  in  a  foreign  country, 

instrument  may  be  acknowledged 
>re  a  United  States  consul  in  such 
ntry.  In  re  Sugenheimer  (D.  O. 
0)  91  Fed.  744,  1  Am.  Bankr.  Bep. 

power  of  attorney  duly  executed  to 
er  of  three  persons  as  aubatitutea, 

acknowledged  before  one  of  them, 
ugh  void  as  to  that  one,  may  law- 
f  be  executed  by  either  of  the  other 


Id. 

oardlans,  executors,  administrators, 
all  other  persons  acting  in  a  rep- 
sutative  capacity,  may  make  proof  in 
kruptcy   ot   the  claima   of  the   per- 

re  Republic  Ins.  Co.  (D.  C.  1873)  8 
B.  R.  197,  Fed.  Caa.  No.  J1.7(J5. 
roof  of  claim  for  labor.by  minor  held 
pcrly   made   by   tbe   minor's   father. 
re  Haskell   (D.  C.  1016)   228  Fed. 

be  bankrupt  himself  cannot  act  aa 
trustee  or  reprcBentative  of  a  cred- 
in  proving  the  latter's  claim  against 
own  estate  and  securing  its  allow- 
;.    In  re  Mitteldorfer  (C.  C.  1869} 


Fed.  Caa.  No.  9,674.  Bat  while  tl 
tomey  for  the  bankrupt  should  i 
permitted  Co  appear  in  the  procei 
aa  attorney  for  a  creditor  alao.  y 
the  absence  of  a  rule  of  court  o 
subject,  a  claim  duly  proved  again 
bankrupt's  eatate  should  not  b 
jected  merely  because  filed  fo 
creditor  by  the  bankrupt's  atton 
being  apparent  that  the  attorney 
in  entire  good  faith.  In  re  Kimba 
C.  1800)  100  Fed.  777,  4  Am.  I 
Bep.  144. 

10.  Proof  by  asilgaM  of  claln. 
assignee  of  a  nonnegotiable  cbc 
action  may  prove  it  against  the  i 

of  tbe   debtor   in  bankruptcy   upo 


ifficiency  of  the  proof  thi 
deposition  ot  the  aaaignor  shou 
added,  if  the  aasignment  was 
before  the  commencement  of  the 
ceedings  in  bankruptcy,  atthoug 
that  case,  tbe  deposition  should 
the  name  of  the  original  crcdiCoi 
re  McCarthy  Portable  Elevator  Ci 
C.  1913)  205  Fed.  086.  30  Am.  I 
Rep.  247;  Ex  parte  Davenport  ( 
1869)  3  N.  B.  R.  312,  Fed.  Cai 
3.686.  The  fact  that  certain  ere 
have  made  a  champertous  agre. 
with  a  third  party  for  the  oollecti 
their  debta  from  the  bankrupt  fun 
no  ground  for  the  disallowance  ol 
claima.  on  petition  o(  a  creditoi 
re  Lathrop  (D.  C.  1880)  3  N. 
410.  Fed.  Cas.  No.  8,103. 

Negotiable  paper,  acquired  In 
faith  before  maturity,  may  be  p 
against  the  eatate  of  the  maker  in 
ruptcy  by  an  indorsee  upon  ahov 
valid  coDsideraHoD  paid  by  him: 
such  showing.  In  such  a  case,  w 
held  to  be  a  compliance  with  tti 
quirement  ot  tbe  statnte,  and  It  wi 
be  required  of  the  holder  to  show 
as  between  the  maker  ot  the  pape 
its  original  payee,  there  was  a  goo 
valid  consideratloQ,  op  what  thai 
alderation  was.  In  re  Liake  Su] 
Ship-Canal,  R.  &  I.  Co.  (D.  G. 
10  N.  R.  R.  76,  Fed.  Caa.  No.  7.99 

Where,  after  the  Gling  of  a  pc 
in  bankruptcy  by  or  against  the  d 
a  creditor  tranafers  or  assigns  hii 
to  another,  the  debt  is  to  be  prov 
tbe  person  who  Is  the  owner  ot 
the  time  of  making  proof.  Id  re 
dock  (D.  C.  1869)  3  N.  B.  R.  146 
Cas.  No.  0.039.  And  see  In  r«  Swi 
(P.  C.  1004)  131  Fed.  667. 

The  receiver  ot  the  property 
creditor  is  an  "assignee"  ot  the 
due  to  such  creditor,  and  may  proi 
debt  in  bankruptcy  in  the  mannet 
templated  for  proof  by  a  conyen 
assignee.  In  re  Mills  (C.  C.  187 
N.  B.  R.  472,  Fed.  Cas.  No.  ' 
But  a  ■  mere  agent  holding  nego 
paper,  not  as  owner  or  Indorset 
simply  for  hi  a  principal,  cannot 
it  except  in  the  name  and  for  the 
fit  of  the  real  owner,  and  not  i 
when  tbe  owner  k  In  ■  situatii 
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make  the  proof  for  himself.  In  re 
Saundera  (D.  C.  187B)  Fe<l.  Ca».  No. 
12^71. 

1 1.  PrMf  by  seourad  wadlton^lf  a 
secured  creditor  wiabes  to  participata 
in  the  bankruptcy  proceedings,  he  must 
iDBke  bimself  a  party  b;  Sling  a  proof 
of  bis  claim,  disclosiog  the  partJculai 
nature  of  the  security  which  he  holds. 
In  re  Bridgman  (D.  C.  1868)  I  N.  B.  R, 
312,  Fed,  Caa,  No.  1,866.  A  secured 
creditor,  who  retained  bia  security,  held 
not  entitled  to  prove  a  claiiu  against 
the  estate  after  the  year  for  proving 
claims  had  expired.  In  rs  Thompson 
(C.  C.  A.  1915)  227  Fed.  981.  A  cred- 
itor, holding  bankrupt's  Indorsed  note 
for  part  of  claim,  held  entitled  to  diri- 
dend  on  the  full  claim,  though  indorser 
paid  the  note  after  proofs  of  claim  were 
filed;  it  not  being  a  "secured  creditor," 
nnder  |  9585,  ante,  and  this  section. 
Yonng  T.  Gordon  <I»I4)  219  Fed.  168, 
J35  C.  0.  A.  66. 

When  a  creditor  holds  a  mortRsge  or 
other  security  on  property  belonging 
to  a  third  person,  the  latter  not  having 
counter  aecnrity,  he  is  not  hound  to  dis- 
close or  mention  It  in  his  proof  of  debt. 
Merchants'  Sc  Farmers'  State  Bank  v. 
Sheridan  (1810)  166  in.  App.  2B. 

When  ■  creditor  proves  his  debt  as 
secured,  he  does  not  waive,  abandon, 
or  surrender  the  secnrity,  or  in  any 
way  relinquish  or  prejudice  hli  rights 
under  it.  In  re  Medina  Quarry  Co. 
(D.  a  1910)  179  Fed.  929,  24  Am. 
Bankr.  Rep.  769;  Bucknam  v.  Dunn 
(D.  O.  1877)  16  N.  B.  R.  470,  Fed. 
Cas.  No.  2.006;  In  re  Bolton  (D.  O. 
1868)  1  N.  B.  R.  370,  Fed.  Cas.  No.  1.- 
614;  Kohont  v.  Chaloupka  (1903)  69 
Neh.  677.  96  N.  W.  173;  Bassett  v. 
Thackara  (1906)  T2  N.  J.  Law,  81,  60 
AU.  30:  In  re  Grlnnell  (D.  C.  1873)  9 
N.  B.  R.  29,  Fed.  Cas.  No.  5,830. 

As  an  adjudication  of  bankmpt<7 
brings  the  assets  of  the  hankmpt  into 
the  custody  of  the  court  of  bankruptcy 
for  administration,  a  creditor  of  the 
bankrupt  having  a  lien  on  such  prop- 
erty, at  that  time,  is  not  bound  to  fol- 
low the  course  of  procedure  prescribed 
by  the  state  statute  nnder  which  the 
lien  arises,  requiring  certain  action  to 
be  taken  within  a  limited  time  for  its 
preservation,  but  only  to  prove  his 
claim  as  the  bankruptcy  law  directs.  In 
re  Falls  City  Shirt  Mfg.  Co.  (D.  O. 
1800)  98  Fed.  ri!)2.  3  Am.  Bankr.  Rep. 
437. 

If  any  other  creditor  is  interested  in 
objecting  to  the  claim  of  the  proving 
creditor  to  an  alleged  security,  or  avers 
that  the  lien  claimed  is  invalid  under 
the  laws  of  the  state,  or  is  a  voidable 
preference,  or  otherwise  should  not  be 
allowed,  it  is  within  the  jurisdiction  of 
the  court  of  bankruptcy  or  the  referee 
(and  it  is  the  proper  practice)  to  de- 
termiae  whether  the  claim  is  a  secured 
or  an  nnsecured  claim,  so  far  aa  con- 
cenu   its   allowance    M    such,    though 
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such  a  determlnatiou  will  not  have  the 
effect  to  deprive  the  creditor  of  his  lien, 
if  be  has  one,  for  that  question  can  be 
decided  only  in  a  proper  action  or  pro- 
ceeding brought  by  the  trustee  in  bank- 
ruptcy, and  not  on  a  summary  hear- 
ing. In  re  Quinn  (C.  0.  A.  lOOSj  165 
Fed.  144,  21  Am.  Bankr.  Rep.  261; 
In  re  Ciamond  (D.  C.  190S)  145  Fed. 
966,  17  Am.  Bankr.  Rep.  22;  In  re 
Braselton  (D.  C.  1909)  169  Fed.  960, 
22  Am.  Bankr.  Rep.  419;  In  re  Har- 
rison (D.  C.  1900)  2  Nat  Bankr.  News, 
541. 

The  claim  of  a  broader  lien  than  the 
tacts  warrant  will  not  affect  the  actual 
lien  of  the  creditor.  McKinsey  v.  Hard- 
ing (D.  C.  1869)  4  N.  B.  E.  38,  Fed. 
Cas.  No.  8,866. 

Where  a  mortgage  is  made  in  good 
faith,  prior  to  the  commencement  of 
the  proceedings  against  the  mortgagor, 
a  mistake  in  the  description  of  the 
premises  in  such  mortgage  may  be 
corrected  as  against  the  trustee  in 
bankruptcy  to  the  same  extent  as  would 
have  been  allowed  against  the  mort- 
gagor. Schuize  V.  Bolting  (D.  C.  1878) 
Fed.  Cas.  No.  12,489.  But  where  a 
mortgage  given  by  the  bankrupt  se- 
en i-es  a  certain  note  only,  and  not  an 
open  account,  an  agreement  that  the 
account  should  also  be  covered  by  the 
mortgage  cannot  be  implied.  In  re 
Johnson  (D.  C.  1903)  125  Fed.  838,  11 
Am.  Bankr.  Rep.  138.  Mortgagees  who 
prove  their  debts  in  the  bankruptcy  pro- 
ceedinga  become  creditors  of  the  mort- 
gagor's general  estate  only  for  the  bal- 
ance of  the  debt  remaining  after  de- 
ducting the  value  of  the  mortgaged 
property.  McHenry  v.  Soci^t^  Fran- 
Caise  (1877)  05  0.  8.  58,  24  L.  Ed. 
370;  In  re  Little  (D.  C.  1901)  110  Fed. 
621,  6  Am.  Bnnkr.  Rep.  681. 

Creditor  of  a  bankrupt  corporation, 
secured  by  a  pledge  of  its  mortage 
bonds,  held  entitled  to  prove  for  the 
balance  due  on  its  claim  after  exhaust- 
ing the  mortgaged  property.  In  re  Pro- 
gressive Wall  Paper  Corporation  (D. 
C.  1915)  224  Fed.  143.  Where  all 
of  the  mortgage  bonds  of  a  bankrupt 
corporation  were  proved  by  the  owners 
and  allowed,  no  foreclosure  suit  having 
been  Instituted,  and  the  property  was 
Bold  by  the  trustee  in  bankruptcy,  the 
court  held  to  have  properly  rejected 
the  claim  of  the  mortgage  trustee, 
which  sought  to  prove  the  entire  debt 
in  its  own  name.  United  States  Trust 
Co.  V.  Gordon  (1014)  216  Fed.  929, 
133  C.  C.  A.  117.  Officers  who  paid 
an  obligation  of  the  bankrupt  corpora- 
tion and  received  the  bonds  given  as 
collateral  security  therefor  can  claim 
on  the  bonds  only  the  amount  paid  by 
them.  Sauve  v.  Fleschutz  (1915)  219 
Fed.  542,  136  C.  C.  A  310. 

One  whose  judgment  is  a  lien  on 
property  which  had  been  sold  and  con- 
veyed by  the  bankrupt  in  good  faith 
before  the  bankruptcy  may  claim   and 
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nt leave  of  the  bank- 
i   without   joiniDg   the 

proceed!  Dg  was  held 
ra'  commisBioDB  aad 
to  be  paid  od  foreclo- 

be  allowed.  In  re 
.877)  16  N.  B.  R.  56, 
MT.    Hut  a  mortgagee 

not   chargeable   with 

Costa  in  bankruptc;, 
pen  see  of  the  sale  of 
rty  other  than  that  on 
age  was  a  valid  lien, 
C.  C.  1870)  Fed.  Caa. 

for  daflolancy.— If  the 

a  lien  creditor  ie  valu- 
;  between  himaelf  and 
jnder  the  direction   of 

>  valuation  is  lees  than 
[b  debt  or  claim — or  if 

ditor,    in    eitber 

0  prove  a  claim  in  the 
edingB  for  such  defi- 
led balance.  McHenry 
raise  (1877)  95  XJ.  S. 
0;    In  re  Rudd  (D.  C. 

312,  25  Am.  Itankr. 
Ball  <D.  C.  1903)  123 
.  Bankr.  Rep.  664;  In 
C.  1898)  87  Fed.  386; 

1  (D.  C.  1883)  18  Fed. 
(D.  C.  1867)  1  N.  B. 

,a.  No.  17.876;  In  re 
868)  1  N.  B.  R.  370. 
614;  In  re  Grant  (C. 
a.  No.  5,690;  Ei  parte 
B76)  3  N.  B.  R.  731, 
MO;  In  re  Rueble  (D. 

R.  577,  Fed.  Cas.  No. 
v.  Worthington  (1827) 
>09.  See  In  re  J.  H. 
3o.  (D.  C.  1905)  137 
.  Bankr.  Rep.  78.  At 
r,  he  will  not  be  enti- 
■ference  or  ad  vantage 
ors,  bat  Bimpl;  to  take 
e  share  out  of  the 
^ral  asaetB.  In  re 
i.  R.  168.     If  a  mort- 

within  a  year  after 
in  bankruptcy,  he  6an- 
im  for  a  deficiency  aft- 
1  of  Buch  year,  as  he 
prove  it  in  the  first  in- 
icured  claim.  In  re 
170  Fed.  838.  96  C.  0. 
tankr.  Rep.  357.     And 

>  obtain  and  enforce  a 
in  the  foreclosure  pro- 
tfat  will  be  suspended 
liriipt's  application  for 
will  be  lost  if  the  dia- 
led. Scott  V.  Bliery 
.  381,  12  Sup.  Ct  233, 

y  ia  Bold  on  foredo- 
and  is  bid  in  by  the 
<r  a  merely  nomloal 
lompeting  bid  againsl 
Buccessful  bid  is  less 
due,  tlie  ftctual  value 


of  the  property  may  be  inquirei 
and  he  will  be  allowed  to  pr 
claim,  aa  od  a  deficiency,  only  f 
difference  between  the  amount 
original  debt  and  tbe  value  ao 
Uined.  In  re  Dii  (D.  C.  1»1( 
Fed.  582,  23  Am.  Bankr.  Bep 
In  re  Graves  (D.  C.  1910)  18S 
443,  26  Am.  Bankr.  Hep.  372; 
WoodB  (D.  C.  1881)  7  Fed.  66 
tiie  case  last  cited,  it  was  aaid  th 
amoimt  of  tbe  proceeds  of  a  Huba 
eale  of  the  property  by  the  cred 
DO  test  of  the  actual  value  of  the 
erty,  and  should  not  be  credit 
such  to  the  bankrupt,  In  'tlie  abse 
an  agreement  between  the  partie 
the  creditor  should  sell  the  pr 
and  apply  the  proceeds  to  want 
BBtisfactioQ  of  the  debt.  A  mor 
cannot  be  permitted  to  come  up< 
estate  for  any  deficiency  where  h 
cecded  to  foreclose  in  a  state 
without  obtaining  leave  of  the 
ruptcy  court  and  without  makii 
trustee  a  party,  as  this  amounts 
election  to  rely  wholly  on  his  at 
and  stay  out  of  the  bankruptcy. 
Miller  (D.  C.  1879)  19  N.  B.  : 
Fed.  Gas.  No.  9.665;  In  re  B 
(D.  C.  1878)  17  N.  B.  B.  335 
Cas.  No.  6,421.  CONTRA,  In  r. 
!er  (C.  C.  1877)  Fed.  Cas.  No. 
Where  a  mortgHge  creditor  oh 
permission  of  the  bankruptcy  co 
foreclose  his  mortgage  in  a  state 
but  upon  condition  of  waiving  an 
sonal  claim  for  deficiency,  but  the 
itor,  for  good  reasons  and  w 
laches,  failed  to  prosecute  bis  t 
Judgment,  it  was  held  that  he  -w. 
bound,  as  by  an  election,  to  relj 
ly  on  the  mortgaged  property,  1 
might  be  subsequently  admitted 
creditor  against  the  estate  on  a 
of  the  aame  debt.  In  re  Unfor 
C.    1898)    87   Fed.   386. 

16.  -^  Claims  for  InterMt  and 
—The  mortgagee  of  property 
bankrupt  is  equitably  entitled  to 
tbe  rents  and  profits  of  the  pri 
collected  by  the  trustee  in  banki 
applied  on  the  interest  on  his  d 
tbe  security  itself  is  insufficien 
re  Industrial  Cold  Storage  &  I< 
(D.  C.  1908)  163  Fed.  390,  2( 
Bankr.  Bep.  904;  In  re  Bennett 
1877)  Fed.  Caa.  No.  1.313.  T 
particularly  the  case  if  he  has  a 
an  equitable  lien  on  the  rents  by 
In  equity  and  the  appointment 
receiver  after  default  In  re  Sne 
4  N.  B.  R.  168.  But  some  case 
tbat  tbe  mortgagee  in  anch  a  c 
not  entitled  to  the  renta  unless, 
ditlon  to  showing  the  insuffidei 
bia  security,  he  actually  intercepi 
receives  them.  Foster  v.  Rhod< 
C.  1874)  10  N.  B.  a.  523,  Fed 
No.  4,981;  In  re  Hollenfelti  ( 
1890)  94  Fed.  620,  2  Am.  Bankr 
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A  aecured  creditor  who  aeUs  the 
pcoperty  on  which  he  has  a  tlec,  after 
the  GliDg  of  the  petition  in  bankruptcy, 
aad  Gads  the  proceeds  insufficient  to 
pa;  the  whole  amount  of  his  claim, 
ia  not  entitled  to  apply  such  proceeds 
first  to  interest  accrued  since  the  fil- 
ing of  the  petition,  and  then  to  the 
principal  debt,  and  theo  prove  a  claim 
for  the  balance.  Sexton  v.  Dreyfus 
ll&ll)  219  U.  S.  339,  31  Sup.  Ct.  256, 
5a  L.  Ed.  244,  25  Am.  Bankr.  Sep. 
363,  reversing  In  re  Kessler  <1S10) 
ISO  Fed.  979,  103  C.  0.  A.  682,  24 
Am.  Bankr.  Rep.  287,  which  affirmed 
In  re  Kessler  &  Co.  (D.  C.  1909)  171 
Fed.  751,  22  Am.  Bankr.  Rep.  606. 

Where  an  estate  in  bankruptcy  1b 
amply  sufficient  for  the  purpose,  a 
mortgagee  may  be  allowed  interest  on 
his  debt  after,  as  well  as  before,  the 
filing  of  the  petition  in  bankruptcy. 
Coder  v.  Arts  (1909)  213  U.  S.  223, 
2»  Sup.  Ct,  436,  53  L.  Ed.  772. 

As  to  costs  and  fees,  where  these  are 
stipulated  in  the  mortgage  to  be  paid 
in  case  of  foreclosure  by  proceedings 
in  court,  they  may  be  allowed  when  the 
security  is  realized  on  in  the  manner 
specified,  but  not  where  the  property 
covered  is  sold  by  the  trustee  in  bank- 
ruptcy at  private  sale  under  order  of 
the  court.  In  re  Roche  (C.  C.  A. 
1900)  101  Fed.  956,  4  Am.  Bsukr.  Rep. 
369. 

17.  —  Right  to  rely  on  security  and 
disregard  bankruptcy  proeeedlnga.  — 
One  holding  a  secured  claim  against  a 
bankrupt  is  not  bound  to  file  formal 
proof  of  the  claim,  or  to  come  in  to  the 
bankruptcy  proceeding  at  all,  but  he 
may  rely  on  his  security  and  enforce 
it  otherwise.  Courtney  v.  Fidelity 
Trust  Co.  (1914)  219  Fed.  67,  134  0. 
C.  A.  595:  Yeatman  v.  New  Orleans 
Sflv.  Inst.  (1877)  95  U.  8.  764,  24  L. 
Ed.  589;  Ward  v.  First  Nat.  Bank 
(0.  0.  A.  191.^)  202  Fed.  609,  29  Am. 
Bankr.  Hep.  312;  In  re  Barber  (D.  O. 
189^  97  Fed.  547,  3  Am.  Bankr.  Rep. 
306:  In  re  Hanke  (D.  0.  1872)  7  N. 
B.  R.  61,  Fed.  Cas.  No.  5,883;  Jonea 
V.  Lellyet  (1889)  39  Ga.  64;  Spiiman 
V.  Johnson  (1876)  27  Orat.  (Va.)  33, 
16  N.  B.  R.  145;  Selfridge  v.  Gill 
(1808)  4  Mass.  95.  CONTRA,  Davis 
y.  Anderson  (D.  C.  1872)  6  N.  B.  R. 
145.  Fed.  Cas.  No.  3,823;  In  re  Davis 
(D.  C.  1874)  2  N.  B.  R.  391,  Fed.  Cas. 
No.  3,618.  A  creditor  of  a  bankrupt 
corporation  whose  debt  is  secured  by  a 
valid  pledge  of  its  mortgage  bonds, 
is  not  required  to  prove  his  claim  as  a 
general  creditor  to  entitle  him  to  have 
his  bonds  participate  in  the  mortgage 
fund.  Butterfield  v.  Woodman  (1915) 
223  Fed.  956,  139  O.  C.  A.  436,  modi- 
fying decree  In  re  NaUonal  Boat  & 
Engine  Co.  (D.  C.  1914)  216  Fed.  208. 
If  a  secured  creditor  bas  no  occasion 
to  apply  to  the  court  of  bankruptcy 
for  aid  in  the  enforcement  of  his  lien, 
he  may  rely  upon  hia  ■ecoiity  and  omit 


to  prove  his  claim,  and  by  so  doing  be 
will  lose  nothing  but  his  right  to  par- 
ticipate in  tbe  distribution  of  the  gen- 
eral estate  of  the  bankrupt.  CuttrcU 
V.  Pierson  (C.  C.  1881)  12  Fed.  80j; 
Wicks  V.  Perkins  (C.  O.  1871)  .  Fed. 
Cas.  No.  17,610. 

If  the  creditor  is  in  physical  posses- 
sion of  personal  property  or  collaterals 
pledged  to  him  by  the  bankrupt,  or 
chattels  covered  by  a  chattel  mort- 
gage, be  cannot  be  compelled  to  sur- 
render the  possession  to  the  trustee 
in  bankruptcy  vitbout  satisfaction  of 
Ms  debt  Teatman  v.  New  Orleans 
Sav.  Inst  (1877)  96  U.  S.  784,  24  L. 
Ed.  689:  Cadmus  v.  Beman  (D.  G. 
1851)  Fed.  Cas.  No.  2,281;  In  re  Bun- 
trock  Clothing  Co.  (D.  C.  1899)  92 
Fed.  886.  1  Am.  Bankr.  Rep.  454; 
Dallas  v.  Flues  (C.  0.  1871)  Fed.  Cas. 
No.  3,544.  CONTRA,  In  re  Cobb  (D. 
C.  1899.  96  Fed.  821,  3  Am.  Bankr. 
Rep.  129. 

The  court  of  bankruptcy  has  jurisdic- 
tion, if  tbe  interests  of  the  creditors 
at  large  are  involved,  to  determine 
questions  of  liens  on  the  property  of 
the  bankrupt  or  their  validity  or 
amount,  and  this  jurisdiction  may  be 
invoked  by  the  secured  creditor  bim- 
seif.  though  he  bas  not  proved  bin  debt. 
In  re  High  (D.  C.  1860)  3  N.  B.  R. 
191,   Fed.   Cas.  No.  6,473. 

If  a  secured  creditor  brings  a  suit 
in  a  state  court,  after  the  commence- 
ment of  tbe  bankruptcy  proceedings, 
to  foreclose  a  mortgage  or  enforce  any 
other  lien,  not  having  proved  his  debt 
or  otherwise  participated  in  the  pro- 
ceedings in  bankruptcy,  he  may  be  en- 
joined from  proceeding  further  with 
his  suit,  and  such  injunction  may  issue 
in  a  case  where  the  trustee  alleges  that 
the  mortgage  or  other  security  was 
fraudulent  and  void.  Marksnn  v. 
Heaney  (0.  C.  1871)  4  N.  B.  R.  510, 
Fed.  Cas.  No.  9,098:  In  re  Snedaker 
(Utah)  3  N.  B.  B.  629:  In  re  Brooks 
(D.  C.  1898)  91  Fed.  508, 1  Am.  Bankr. 
Rep.  531;  In  re  Grinnell  (D.  C.  1873) 
9  N.  B.  R.  29.  Fed.  Cas.  No.  5.830. 
See  Barstow  v.  Feckbam  (D.  C.  1873) 
6  N.  B.  R.  72.  Fed.  Cas.  No.  1,064. 
If  a  secured  creditor  sues  in  a  state 
court  and  enforces  bis  lien,  and  it  does 
not  appear  that  other  creditors  were 
Injured,  it  is  in  the  authority  and  dis- 
cretion of  the  court  of  bankruptcy  to 
ratify  and  ccmfirm  a  sale  made  under 
such  proceedings,  as  if  leave  to  make 
it  bad  first  been  obtained.  Bradley  v. 
Adams  Ecpress  Co.  <G.  0.  ISSO)  3 
Fed.   895. 

Since  the  statute  vests  the  trustee 
in  bankruptcy  with  title  to  the  bank- 
rupt's property  "as  of  the  date  when 
he  was  adjudged  a  bankrupt,"  it  is  beld 
that,  until  that  date,  a  lienor  or  pledgee 
is  at  liberty  to  make  any  disposition 
of  or  perfect  any  title  to  the  property 
which  the  nature  of  tbe  lien  permits, 
and  where  he  has  converted  tbe  securi- 
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ty  into  money  pursuant  to  bis  contract 
righta,  he  mar  prove  tbe  unsatisfied 
balance  of  Ma  claim.  In  re  Mertens 
(1906)  144  Fed.  818.  75  G.  C.  A.  548, 
15  Am.  Bankr.  Rep.  362. 

If  the  creditor  relies  on  his  secnrity 
and  omits  to  prove  his  claim  in  the 
bankruptcy,  a  discharge  granted  to  the 
bankrupt  will  not  be  a  bar  or  defense 
to  any  proceedings  to  enforce  the  lien, 
but  will  preclude  the  creditor  from 
setting  op  any  claim  for  a  deficiency. 
Dixon  V.  Bamum  (D.  C.  1878)  Fed, 
Cos.  No.  3,928;  Pease  v.  Ritchie 
(1890)  132  111.  638,  24  N.  B.  433.  8 
L.  R.  A.  566;  Cohn  v.  Colby  (1879) 
57  How.  Prac.  (S.  Y.)  168;  Barnett 
V.  Salyers  (Ky.  1889)  12  8.  W.  303; 
Klnloch  V.  Savage  (1844)  Speer,  Eq. 
(S.  0.)  464. 

18.  Form  and  sutnofency  of  deposi- 
tion.— Depositions  to  prove  claims  in 
bankruptcy  must  contain  the  aver- 
ments and  the  particular  detaile  requir- 
ed by  the  statute,  and  must  he  made  by 
the  party  authorized,  and  conform  aub- 
Btaotially  to  the  official  forma.  In  re 
Port  Huron  Dry  Dock  Co.  (D.  C.  1878) 
14  N.  B.  B.  253.  Fed.  Caa.  No.  11,293. 
Though  a  proof  of  debt  fails  to  state 
one  of  the  essential  facta  required  by 
good  pleading,  yet  if  it  compliea  ap- 
parently with  tbe  forma  in  bankruptcy 
and  the  or<iers  and  the  statute  itself, 
it  ia  tbe  duty  of  the  referee  to  allow 
it.  In  re  Ankeny,  1  Nat.  Bankr.  News, 
511.  The  fact  that,  at  the  head  of  a 
proof  of  claim,  the  title  of  the  court  is 
not  given  as  required  by  the  general 
order  and  form,  ia  not  sufficient  to  vi- 
tiate the  proof  ao  far  as  to  prevent 
tbe  creditor  from  participating  ia  the 
creditors'  meeting.  In  re  Blue  Bidge 
Packing  Co.  (D.  C.  1900  125  Fed. 
619,  11  Am.  Bankr.  Rep.  36.  A  proof 
of  claim  need  not  observe  all  the  for- 
malities required  in  ordinary  plead- 
ings. Kelaey  y.  Munaon  (1012)  198 
Fed,  841.  117  C.  0.  A.  483,  28  Am. 
Bankr.  Rep.  520.  A  claim  against  the 
estate  of  a  bankrupt  firm  held  sufficient 
in  form  to  justify  its  allowance  against 
the  bankrupt  estate  of  an  individual 
partner  who  was  liable  as  indoraer 
on  a  note  evidencing  tbe  indebtedness. 
In  re  CoUins  (D.  0.  1014)  215  Fed. 
247. 

A  claim  is  not  duly  proved  unless  it 
appears  from  tbe  deposition  thst  a 
debt  exists  which  the  creditor  has  a 
present  right  to  have  paid  out  of  the 
bnoknipfs  estate.  In  re  Walton  (D. 
C.    18C8)   Fed.   Cas.   No.   17.129. 

The  referee  has  power  to  require  a 
creditor  to  file  a  bill  of  particulars  as 
to  any  certain  item  of  his  claim,  wheth' 
er  the  claim  is  liquidated  or  unliquidat- 
ed, end.  having  such  power,  the  mat- 
ter is  within  the  judicial  discretion  of 
the  referee.  In  re  Henry  Siegel  Co. 
(D,  C,  1914)  223  Fed.  3GS, 

An  allegation  on  information  and  be- 
lief on  a  vital  point  in  fk  proof  of  claim 
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in  bankruptcy  is  not  suffident  as 
of  such  allegatioo.  In  re  United 
leas  Telegraph  Co.  (D.  C.  1912 
Fed.  445. 

The  absence  of  a  date  to  tbe 
tor's  proof  of  claim  is  a  fatal  i 
In  re  Blue  Ridge  Packing  Co.  ( 
1903)  125  Fed.  619,  11  Am.  I 
Rep.  36. 

It  is  Imperatively  necessary  th: 
proof  of  claim  should  state  wheth 
claim  is  secured  or  unsecured,  and 
creditor  has  a  lien  on  property 
cure  it.  he  must  disclose  its  pari 
character,  so  that  it  can  be  idei 
and,  if  necessary,  liquidated  b, 
trustee,  Cunningham  v.  Cady  ( 
1876)  13  N.  B.  B.  525.  Fed.  Ca 
3.4SO:  In  re  Bridgman  (D.  G.  It 
N,  B.  R,  312,  Fed.  Cas.  No.  1.886, 

It  is  necessary  to  set  forth  th 
and  the  particulars  of  any  partia 
ments  which  may  have  been  madt 
the  claim.  In  re  Girvin  (D.  C. 
160  Fed.  197.  20  Am.  Bankr.  Rej 

It  is  necessary  that  the  considp 
for  the  claim,  and  tbe  particuh 
tbe  consideration,  should  be  dul 
adequateiy  stated  in  the  depositic 
re  Elder  (D,  C,  1870)  Fed.  Cas.  ! 
326.  The  statements  in  regard 
consideration  must  be  sufEcientl 
and  specific  to  enable  other  cri 
to  pursue  proper  and  legicima 
quiries  as  to  the  fairness  and  li 
of  the  claim;  if  too  meagre  or  g 
to  serve  tbia  purpose,  they  will  b 
inadetiuate,  and  the  proof  of  del 
be  eipnnged,  unless  leave  is  gi" 
amend.  In  re  United  Wireleaa 
graph  Co,  ID,  C,  1912)  201  Fed 
29  Am,  Bankr,  Rep.  848;  In  te 
Hoot  Co.  (D.  0.  1911)  190  Fed. 
Am.  Bnnkr.  Rep.  48:  In  re  Grifli 
C.  1910)  188  Fed.  389;  In  re  Tl 
town  Paper  Co.  (1900)  169  Fee 
94  C.  C.  A.  528,  22  Am.  Bankr, 
190;  In  re  Coventry  Evans  Fui 
Co.  (D.  C.  1009)  166  Fed.  51 
Am.  Bankr.  Rep.  272;  In  re  Morr 
C.  1907)  154  Fed.  211,  18  Am.  1 
Bep.  SliS;  In  re  Blue  Ridge  P. 
Co.  (D.  C.  1903)  125  Fed.  619.  1 
Bankr.  Rep.  36;  In  re  Stevens 
1901)  107  Fed.  243,  5  Am.  Bankr 
806:  In  re  Scott  (D.  C.  1899)  9; 
418.  1  Am.  Bankr.  Hep.  553.  A 
of  debt  on  a  promissory  note  i 
sufficient  atthougb  it  sets  out  thi 
in  full,  unices  it  also  states  whs 
the  consideration  and  whether  an; 
menta  have  been  made  thereon. 
Loder  (D.  C.|1870)  Fed,  Cas.  ^ 
466.  A  proof  of  claim  for  legal  st 
rendered  held  insufficient,  not  sb 
the  nature  of  the  services',  their 
or  tbe  time  consumed.  Id  re  B 
Porcelain  Co.  (D.  C.  1916)  22S 
325.  But  this  rule  does  not  appt. 
debt  which  has  been  reduced  to 
ment;  that  is  to  say,  it  is  not 
■ary  in  proving  on  the  judgment 
cite  or  describe  the  consideration 
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original  debt,  as  that  is  now  merged  in 
the  judgment.  In  re  Mott  (D.  0.  1842) 
Fed.   Cas.  No.  9,878b. 

A      manufacturing     company     agreed 
with   a  board  of  commerce  which  fur- 
nished it  a  factory   site  and  defrayed 
the  cost  of  moving  its  plant  to  maintain 
an  annual  pay  roll  in  specified  amounts 
for  seven  years,  except  and  contingent 
upon  strikes,  labor  difficulties,  fire,  acts 
of    elements,   panics,  and  other  causes 
beyond    the    control    of    the    company. 
The  company  became  bankrupt,  having 
previously  complied   with   its   contract, 
and  the  board  filed  sworn  proof  of  its 
claim    for   the   breach   of   contract,   al- 
leging: that  the  breach  was  not  brought 
about  by  strikes,  etc.     Held,  that  the 
proof  of  claim  was  prima  facie  proof 
that    the   breach   of   contract   was   not 
so   caused,  and,  in  the  absence  of  any 
evidence  on  the  subject  by  the  trustee, 
sufficiently  proved  the  claim.    Board  of 
Commerce    of    Ann    Arbor,    Mich.,    T. 
Security   Trust    Co.    (1915)    225   Fed. 
454,  140  C.  C.  A.  486. 

19.  — -  Claims  founded  on  written 
InstrumentSd^AU  the  formalities  re- 
quired in  ordinary  pleadings  do  not  ap- 
ply to  proofs  in  bankruptcy,  and  a  fail- 
ure to  file  a  written  instrument  upon 
which  a  claim  is  founded  does  not  raise 
a  presumption  against  the  existence 
of  the  writing.  Kelsey  v.  Munson  (C. 
C.  A.  1912)  198  Fed.  841,  28  Am. 
Bankr.  Rep.  520. 

When  the  creditor  held  a  promissory 
note  made  by  the  bankrupt  and  has 
already  recovered  a  judgment  upon  it, 
if  he  proves  his  claim  on  the  note^  it 
must  be  filed  with  the  deposition,  but 
if  he  proves  a  claim  on  the  judgment, 
instead  of  the  note,  the  note  need  not 
be  produced,  because  it  is  merged  in 
the  judgment  as  a  debt  of  a  higher  or- 
der, and  the  judgment  need  not  be  set 
out  in  full  in  the  deposition,  nor  ac- 
company it,  because  it  is  not  an  "in- 
strument of  writing."  In  re  Knoepfel 
(D.  C.  1867) -1  N.  B.  R.  70,  Fed.  Cas. 
No.  7,892.  See  In  re  Jaycox  (D.  C. 
1872)  7  N.  B.  R.  303,  Fed.  Cas.  No. 
7,240. 

Where  proof  of  claim  on  judgment  in- 
corporated copy  of  judgment,  what  fur- 
ther particularity  should  be  required 
held  largely  for  the  referee,  who  did 
not  exceed  his  powers  in  treating  proof 
as  adequate.  In  re  Haskell  (D.  C. 
1915)  228  Fed.  819. 

If  a  promissory  note  of  the  bankrupt 
was  made  payable  in  coin,  the  holder,  in 
proving  his  debt  in  the  bankruptcy, 
should  set  forth  that  fact  in  his  deposi- 
tion, and  the  demand  should  be  entered 
upon  the  books  of  the  trustee  as  pay- 
able in  the  stipulated  currency.  In  re 
Elder  (D.  C.  1870)  Fed.  Cas.  No.  4,- 
326. 

In  proving  a  claim  founded  on  a  note 
in  which  only  the  initials  of  the  Chris- 
tian names  are  given,  the  full  names 
must  appear.  In  re  Valentine  (D.  0. 
1869)  Fed.  Cas.  No.  16,812. 


20.  Aoknowiedgment  of  deposition.— 

A  notary  j^ublic  is  authorized  to  ad- 
minister the  oath  to  a  proof  of  claim, 
and  such  oath  is  sufficiently  authenti- 
cated, prima  facie,  by  what  purport  to 
be  the  notary's  ofiicial  signature  and 
seal,  although  made  in  a  different  state 
from  that  in  which  the  proceedings  are 
pending,  and  without  regard  to  the 
special  requirements  of  the  statutes  of 
either  state.  In  re  Pancoast  (D.  C. 
1904)  129  Fed.  643,  12  Am.  Bankr. 
Rep.  275.  See  In  re  Nebe  (D.  C.  1875) 
11  N.  B.  R.  289,  Fed.  Cas.  No.  10,073; 
In  re  McKibben  (D.  C.  1875)  12  N.  B. 
R.  97,  Fed.  Cas.  No.  8,859. 

It  is  not  a  Valid  objection  to  the  proof 
of  a  claim  that  the  ofiicer  taking  the 
acknowledgment  was  the  creditor's 
own  attorney.  In  re  Kimball  (D.  C. 
1899)  100  Fed.  777.  4  Am.  Bankr.  Rep. 
144.  Compare  In  re  Nebe  (D.  C.  1875) 
11  N.  B.  R.  289,  Fed.  Cas.  No.  10,073; 
In  re  Keyser  (D.  C.  1877)  Fed.  Cas. 
No.  7,748. 

21.  Receiving  and  filing  proof 8.^The 

mere  execution  and  acknowledgment  of 
a  proof  of  claim  is  not  sufiicient  to  es- 
tablish the  status  of  the  creditor,  but 
it  is  necessary  that  the  claim  thus  prov- 
ed should  be  filed  or  presented  in  the 
bankruptcy  proceeding.  In  re  French 
(D.  C.  1909)  181  Fed.  583,  25  Am. 
Bankr.  Rep.  77. 

The  fact  that  the  bankrupt's  attor- 
ney filed  a  claim  for  a  creditor  will 
not  be  sufiicient  to  justify  its  rejection 
if  the  claim  was  duly  proved  and  it 
appears  that  he  acted  in  entire  good 
faith.  In  re  Kimball  (H  C.  1899)  100 
Fed.  777,  4  Am.  Bankr.  Rep.  144.  A 
trustee  in  bankruptcy  cannot  file  with 
himself  his  proof  of  his  own  daim 
against  the  bankrupt  estate,  nor  will 
the  delivery  of  such  claim  to  his  at- 
torney, to  be  filed  with  the  referee,  be 
deemed  the  equivalent  of  a  delivery  to 
such  referee.  J.  B.  Orcutt  Co.  t. 
Green  (1907)  204  U.  S.  96,  27  Sup.  Ct 
195,  51  L.  Ed.  390.  The  handing  of 
a  verified  claim  to  an  employ^  of  the 
trustee  in  the  latter's  office  does  not 
constitute  a  filing  of  the  claim  where 
it  was  not  in  fact  filed  and  it  does  not 
appear  in  what  capacity  the  person 
with  whom  it  was  left  was  employed  by 
the  trustee.  In  re  Lathrop,  Haskins  & 
Co.  (1912)  197  Fed.  164,  116  C.  C.  A. 
601,  28  Am.  Bankr.  Rep.  756. 

The  referee  will  not  refuse  to  receive 
a  proof  of  debt  which  appears  on  its 
face  to  have  been  taken  before  a  proper 
officer  and  to  be  correct  in  form  and 
substance.  In  re  Merrick  (D.  C.  1873) 
7  N.  B.  R.  459,  Fed.  Cas.  No.  9,463. 
A  creditor  who,  after  making  a  deposi- 
tion to  prove  his  debt,  retains  posses- 
sion of  the  deposition,  and  does  not  al- 
low it  to  go  upon  the  files,  cannot  be 
considered  as  a  creditor  who  has  prov- 
ed his  debt.  In  re  Shepard  (D.  O. 
1868)  1  N.  B.  R.  439,  Fed.  Cas.  No. 
12,753.  A  creditor  cannot  be  prejudic- 
ed by  the  loss  from  the  files   of  his 
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he  wiU  8tm  be  eatiUed 
notices  provided  for  b; 

Friedlob  (D.  C.  1879) 
2,  Fed.  Can.  No.  8,118. 

of  proved  daimt^nn- 
>D  of  f  0639,  ante,  Uiat 
eree  Bhall  preside  at  the 
■(  creditors,  "and  may 
iw  the  claims  of  credi- 
mted."  claima  cannot  be 

a  meetiog  nf  Che  credi- 
ek  Bay  Automobile  Co. 
158  Fed.  679,  18  Am. 
15. 

and  the  "allowance"  of 
rate  and  diatinct  steps, 
aim  is  duly  proved  and 
year  granted  for  that 
□ougb  to  take  it  out  of 
mitation,  and  its  allow- 
wance  may  come  later, 
rtens  &  Co.  (1906)  147 
□.  C.  A.  473,  16  Am. 
!5.  A  diatinctioD  is  to 
'en  proving  a  claim  and 
ID  bankruptcy  proceed- 
inlta  in  the  right  of  a 
e  a  secured  claim,  when 
^Bsity  for  its  allowance 
ible,  even  though  it  may 
jnneceBsary  because  the 
[uate  to  pay  it  Bmer- 
(1915)  219  Fed.  68,  134 

The  filing  of  a  proved 
leceasarily  constitute  an 
of,  since,  until  a  direct 
r  of  allowance  is  made, 
properly  be  filed.  In  re 
'oodenware  Co.  (1912) 
18  C.  C.  A.  325,  29  Am. 

ebt,  made  Id  the  mode 
statute,  and  cod  form - 
to  all  the  requirements 
id  the  general  orders, 
facie  case,  though  it  is 
tion  and  counter  proof, 
the  creditor  to  have  his 
e  an  established  claim 
te,  unless  objections  are 
re  J.  M.  Mertens  &  Co. 
.  177.  77  C.  C.  A.  473, 

Rep.  825i  In  re  Saun- 
175)    13   N.   B.   R.   164, 

12371;  In  re  Cohoan 
N.  B.  R.  562.  Fed.  Caa. 

■  Ankeny,  1  Nat.  Bankr. 
the  latter  case,  the  ju- 
;  court  to  bear  and  de- 
m  and  objections  is  un- 

■  voluntary  appearance 
for  the  purpose  of  filing 

it  within  the  control  of 
e  Jackson  Brick  &,  Tile 

)  189  Fed.  636,  26  Am. 
5;  In  re  L'Hommedieu 
.  708,  77  C.  C.  A.  134, 

Rep.   850.     But  if  the 

^d.  on  the  ground  that 
Ids  security  for  it,  the 
DO  jurisdiction  to  value 
I  enter  a  decree  against 
the  excess  of  ita  value 
Fitcb   T,   mchardaoD 


(1906)  147  Fed.  197,  77  C.  C.  . 
16  Am.   Bankr.   Eep.  83B. 

There  is  nothing  in  the  act 
makes  a  proof  of  claim  an  ei 
which  the  court  must  either  ac< 
full  or  reject  altogether.  If  i 
the  claim  is  found  to  be  valid,  ai 
must  be  rejected  for  want  ot 
proof  or  other  reasons,  the  refer 
allow  the  claim  to  the  extent  th 
valid,  and  it  is  not  necessary  t( 
it  to  be  amended  and  resworn. 
Goldstein  (D.  C.  1912)  199  Fe 
29  Am.  Bankr.  Rep.  301;  Stre 
liowe  (1911)  184  Fed.  263.  108 
A.  405.  23  Am.  Bankr.  Rep.  7 
re  T.  L.  KeUy  Dry-Goods  Co. 
1900)  102  Fed.  747,  4  Am.  Bank 
S28.  Referee's  disposition  of  cl 
contract  for  sale  of  automobile 
ers,  which  never  got  beyond  exp< 
tal  stage,  by  treating  contract  ai 
doned  and  allowiog  for  expense 
periments,  held  to  constitute  s 
tial  justice.  In  re  Louis  J.  £ 
Motor  Co.   (D.  O.  1918)  229  F( 

Where  one  of  the  three  equal 
holders  of  a  bankrupt  cotporat 
its  organiiation,  transferred  to  t 
poration  a  stock  of  merchandisi 
agreed  vat  us  tion,  a  part  of  the  p. 
ing  applied  in  payment  for  his 
and  the  remainder  standing  as 
debtedness  of  the  corporation,  oi 
of  his  claim  therefor  against  thi 
rupt  estate,  the  valuation  fixed 
parties  is  not  conclusive,  but  t 
narket  value  of  the  property 
determined  as  a  basis  for  the  all 
of  bis  claim.  In  re  Peerless  SI 
(D.  C.  1915)   226  Fed.  1020. 

23.  Allnwanoe   as  adjidic 

The  allowance  of  a  claim  in  banl 
is  an  adjudication  of  all  the 
properly  before  the  court  for  itE 
mi  nation,  and  therefore  cannot 
peached  or  questioned  colla 
Carr  v.  Barnes  (1909)  138  M. 
264,  120  8.  W.  705.  See  Ski 
Coddington  (1905)  105  App.  Di 
93  N.  Y.  Supp.  460.  The  actic 
referee  in  bankruptcy,  allowing 
allowing  a  claim,  is  a  final  judgn 
the  absence  of  review.  Stearns 
Lumber  Co.  v.  Hammond  (191 
Fed.  559,  133  C.  C.  A.  411.  A 
In  bankruptcy  allowii^  a  claiu 
contract  is  binding  on  both  the 
tor  and  the  bankrupt,  and  in  a 
quent  action  to  enforce  the  con 
reply  setting  up  such  decree  is 
plete  answer  to  s  plea  that  tl 
tract  was  ultra  vires.  Elmore.  ( 
&  Co.  V.  Henderson-Miaell  Mei 
Co.  (Ahi.  1913)  60  So.  820.  Thi 
lownnce  of  a  claim  in  bankrup 
usury  held  available  to  a  prior  p' 
er  as  res  judicata  of  the  claim 
holder  of  a  mortgage  antedatin 
purchase  and  given  to  secure  the 
ous  debt.  De  Wstteville  v.  Sim 
1915)  146  P.  224.  The  presents 
a  claim  against  a  bankrupt  to  th 
tee  in  bankruptcy  doe«  not  prei 
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action  thereon  against  the  bankrupt, 
where  the  claim  was  stricken  out 
Graves  v.  Neosho  Falls  Bank  (1913) 
131  P.  146,  89  Kan.  179. 

The  order  of  allowance,  in  so  far  as 
concerns  its  binding  effect  on  the  trus- 
tee and  the  other  creditors,  does  not 
amount  to  an  adjudication  that  the  par- 
ticular creditor  has  not  previously  re- 
ceived an  illegal  or  voidable  preference, 
that  question  not  being  necessarily  in- 
volved in  it.  Steams  fialt  &  Lumber 
Go.  V.  Hammond  (1914)  217  Fed.  559, 
133  C.  C.  A.  411;  Buder  v.  Columbia 
Distilling  Co.  (1902)  96  Mo.  App.  658, 
70  S.  W.  508;  Utah  Ass'n  of  Credit 
Men  V.  Boyle  Furniture  Co.  (1911)  39 
Utah.  518,  117  Pac.  800.  Compare 
Clendening  v.  Red  River  Valley  Nat 
Bank  (1903)  12  N.  D.  51,  94  N.  W. 
901. 

24.  Postponement  of  proofs^— If  ob- 
jection to  a  claim  is  interposed,  or  if 
the  court  is  not  satisfied  with  the  prima 
fade  case  made  out  by  the  claimant's 
sworn  statement,  the  claim  will  not 
be  accepted  as  proved  until  the  objec- 
tion has  been  disposed  of,  or  until  the 
court  is  convinced,  by  testimony  or  oth- 
erwise, of  the  validity  of  the  claim.  In 
re  Sumner  (D.  C.  1900)  101  Fed.  224, 
4  Am,  Bankr.  Rep.  123;  In  re  Dreeben 
(D.  C.  1900)  101  Fed.  110,  4  Am. 
Bankr.  Rep.  146.  When  a  review  by 
the  judge  of  the  action  of  the  referee 
in  such  cases  is  sought,  the  better  prac- 
tice on  behalf  of  the  creditors  who  ob- 
ject to  such  postponement  of  their 
claims  is  to  have  the  objection  noted, 
obtain  a  stay  of  proceedings,  and  have 
the  case  certified,  before  any  further 
action  is  taken  before  the  referee,  for 
if  no  objection  is  made  at  the  time,  and 
the  trustee  is  appointed  and  enters  up- 
on his  duties,  the  court  will  not  inter- 
fere. In  re  Jackson  (D.  C.  1876)  Fed. 
Cas.  No.  7,123.  When  the  claim  of  a 
creditor,  at  the  first  meeting,  is  post- 
poned by  the  referee,  and  again  pre- 
sented after  the  election  of  a  trustee, 
the  proof  of  claim  must  be  treated  in 
all  respects  as  if  it  had  not  been  before 
tendered;  that  is,  such  action  does  not 
cast  upon  the  creditor  the  necessity  of 
producing  evidence  in  support  of  its 
validity,  or  of  taking  any  other  affirma- 
tive action  not  required  in  ordinary 
cases  for  the  proof  of  a  debt.  In  re 
Herrman  (D.  C.  1870)  Fed.  Cas.  No. 
6,425. 

25.  Objections  to  claliri8.^The  words 
"parties  in  interest,"  who  are  authoriz- 
ed to  object  to  the  allowance  of  claims 
in  bankruptcy,  mean  parties  who  have 
an  interest  in  the  res  to  be  administer- 
ed, and  hence  Include  stockholders  of 
the  bankrupt,  who  were  the  only  per- 
sons who  would  be  injuriously  affected 
by  the  allowance  of  a  claim  objected  to. 
Rosenbaum  v.  Dutton  (1913)  203  Fed. 
838,  122  C.  C.  A.  156,  30  Am.  Bankr. 
Hep.  155. 

The   trustee  in   bankruptcy*  as   the 


representative  of  all  the  creditors,  is 
authorized  to  contest  the  allowance  of 
any  claim  filed  against  the  estate.  At- 
kins V.  Wilcox  (1900)  105  Fed.  595, 
44  C.  C.  A.  626,  53  L.  R.  A.  118,  5 
Am.  Bankr.  Rep.  313;  In  re  Two  Riv- 
ers Wooden  ware  Co.  (1912)  199  Fed. 
877,  118  C.  C.  A.  325,  29  Am.  Bankr. 
Rep.  439.  But  where  the  validity  of 
a  claim  is  conceded,  and  the  only  dis- 
pute is  between  two  persons  about  the 
ownership  of  it,  the  controversy  con- 
cerns them  alone,  and  the  trustee,  as 
the  representative  of  the  other  cred- 
itors, has  no  interest  In  re  Dunlap 
Carpet  Co.  (D.  C.  1913)  206  Fed.  726, 
30  Am.  Bankr.  Rep.  664. 

If  the  trustee  neglects  or  refuses  to 
oppose  the  allowance  of  a  claim  alleg- 
ed to  be  false,  fraudulent,  or  exaggerat- 
ed, creditors  who  have  proved  their 
debts  may  proceed  in  his  name,  by 
order  of  the  .referee,  to  contest  the 
claim.  In  re  Knox  Automobile  Co.  (D. 
C.  1915)  229  Fed.  241;  First  Nat. 
Bank  v.  Cooper  (1873)  20  Wall.  171,  22 
L.  Ed.  273. 

Any  creditor  may  proceed  on  his  own 
initiative  to  object  to  the  allowance  of 
a  claim  offered  by  another,  and  is  not 
required  to  present  his  objections 
through  the  trustee,  or  to  show  that 
the  latter  has  refused  to  act.  In  re 
Canton  Iron  &  Steel  Co.  (D.  C.  1912) 
197  Fed.  767,  28  Am.  Bankr.  Rep.  791 ; 
In  re  Hatem  (D.  C.  1908)  161  Fed.  895, 
20  Am.  Bankr.  Rep.  470;  In  re  Wyom- 
ing VaUey  Ice  Co.  (D.  C.  1907)  153 
Fed;  787;  In  re  Joseph  (C.  C.  1875) 
Fed.  Cas.  No.  7,532;  In  re  Overton 
(D.  C.  1871)  5  N.  B.  R.  .366,  Fed.  Cas. 
No.  10,625.  Compare  In  re  Randall 
(D.  C.  1870)  Fed.  Cas.  No.  11,552. 
But  the  contesting  creditor  must  first 
have  proved  his  own  claim  and  secured 
its  allowance.  Dressel  v.  North  State 
Lumber  Co.  (D.  C.  1902)  119  Fed.  531, 
9  Am.  Bankr.  Rep.  541;  First  Nat. 
Bank  v.  Cooper  (1873)  20  Wall.  171, 
22  L.  Ed.  273.  An  objecting  creditor 
cannot  further  contest  the  claim  of 
another  creditor  after  a  decision  on 
its  validity  by  the  court.  Proceedings 
to  review  such  decision  must  be  taken 
by  the  trustee  by  appeal.  In  re  Troy 
Woolen  Co.  (C.  C.  1871)  Fed.  Cas. 
No.  14,202.  The  creditor  at  whose  in- 
stance the  trustee  contests  the  clnim 
of  another  creditor  is  liable  to  the  lat- 
ter for  costs  where  the  clnim  is  allow- 
ed. Id.  (D.  C.  1873)  8  N.  B.  R.  412, 
Fed.  Cas.  No.  14,203. 

The  right  to  contest  claims  does  not 
belong  to  those  who  are  merely  debtors 
or  alleged  debtors  of  the  bankrupt.  In 
re  Sully  (1907)  152  Fed.  619,  81  C. 
O.  A.  609,  18  Am.  Bankr.  Rep.  123. 

26.  »—  Manner  and  form  of  objeo- 

tlon8.F— Objections  to  the  proof  of  a 
claim  should  be  in  writing,  and  the  al- 
legations should  be  sufficiently  explicit 
to  indicate  to  the  claimant  the  nature 
and  character  of  the  objections.  Spen- 
cer v.  Lowe  (1912)  198  Fed.  961,  117 
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U.  G.  A.  497,  29  Am.  Bankr.  Bep.  S70; 
III  re  Royce  Dry  Gooda  Co.  (D.  0. 
1904>  133  Fed.  100.  13  Am.  Bankr. 
Itep.  2ST.  It  la  not  neceasar;  that  ob- 
jectiODB  should  be  cast  in  the  ahape  of 
a  formal  pleading.  Otr  v.  Park  (IBIO) 
183  Fed.  683,  106  C.  0.  A.  33,  25  Am. 
Bunkr.  Kep.  514;  In  re  Carter  (D.  C. 
1905)  138  Fed.  848.  15  Am.  Bankr. 
Rep.  126.  The  atatement  of  objectiona 
is  not  required  to  be  under  oath.  Id 
re  Wooten  (D.  C.  1902)  118  Fed.  670, 
9  Am.  Bankr.  Rpp.  247.  It  is  within 
the  diacretioii  of  tbe  referee  to  permit 
a  merely  oral  statement  on  the  part  of 
tbe  objecting  creditor,  proTided  it  ia 
deHmte  and  to  the  poinL  In  re  Can- 
non (D.  C.  1904)  133  Fed.  837,  14 
Am.  Bankr.  Rep.  114;  Embry  v.  Ben- 
nett (C.  C.  A.  1908)  162  Fed.  130.  20 
Am.  linnkr.  Bep.  651. 

Creditors  who  desire  to  eon  teat  the 
allowance  of  a  claim  must  make  their 
objections  OD  their  own  behalf,  and 
they  cannot  become  parties  to  the  is- 
aue  merely  b;  formally  adopting  objec- 
tions filed  by  the  bankrupt,  nor  have 
they  any  aCanding  to  conteat  such  claim 
on  an  appeal  taken  from  the  decision 
of  the  court  by  the  trustee,  in  which 
they  did  not  join.  Ayrea  ».  Cone  (1905) 
138  Fed.  778,  71  C.  C.  A.  144,  14 
Am.  Baokr.  Sep.  739. 

27.  Grouids    of    •b]«ot)oa.-^rhe 

allowance  of  a  claim  in  bankruptcy  may 
be  contested  for  fraud  or  illegality.  In 
re  Fenn  (D.  C.  1909)  172  Fed.  620, 
22  Am.  Bankr.  Bep.  833.  Or  becauae 
it  ia  barred  by  the  statute  of  limita- 
tions. In  re  John  J.  Lafferty  &  Bro. 
(D.  C.  1003)  122  Fed.  558,  10  Am, 
Bankr.  Rep.  290;  Pace's  Trustee  v. 
Pace  (1915)  162  Ky.  457,  172  S.  W. 
925.  Or  because  tbe  proving  creditor 
has  received  a  preference  which  he 
has  not  surrendered.  Stern  v.  Louis- 
ville Trust  Co.  (1901)  112  Fed.  501, 
60  C.  C.  A.  367,  7  Am.  Bankr.  Rep. 
305;  McCulloch  v.  Davenport  Savings 
Bank  (D.  C.  1915)  226  Fed.  309.  The 
fact  tbat  one  presenting  a  claim  against 
the  bankrupt  is  closely  related  to  him, 
while  it  will  justify  a  rigid  scrutiny 
of  tbe  claim,  will  not  alone  warrant 
ita  rejection.  Ohio  Volley  Bank  Co.  v. 
Mack  (1906)  163  Fed.  155,  89  C.  0. 
A.  605,  20  Am.  Bankr.  Bep.  40. 

Informality  in  tbe  proof  will  not 
cause  the  rejection  of  the  claim  when 
the  creditor,  under  examination,  has 
testified  positively  to  facta  which  es- 
tsbiish  ita  validit}'.  McKinaey  v.  Hard- 
ing (D.  C.  1860)  4  N.  B.  R,  38,  Fed. 
Cas.  No.  8.860. 

When  a  judgment  debt  is  offered  for 
proof,  the  petition  of  the  bankrupt  hav- 
ing been  filed  aft.:r  the  rendition  of  the 
judgment,  it  may  be  objected  to  by 
tbe  trustee  or  by  other  creditors  on 
the  ground  of  fraud  or  irregularity,  in- 
cluding fraudulent  preference;  for  they, 
not  being  parties  or  privies  to  tbe  judg- 
ment, are  not  precluded  from  attacking 
it  collaterally.     Chandler  t.  Thompson 


(1002)  120  Fed.  940.  B7  C.  C.  A 
Bi  parte  O'NeU  (D.  C.  1867>  1 
H.  677,  Fed.  Caa.  No.  10,527;  B 
T.  Maybin  (C.  O.  1877)  Fed.  Cai 
1,700.  Compare  Stillwen  v.  V 
(C.  C.  1878)  17  N.  B.  R.  669. 
Cas.  No.  13,461.  For  similar  re; 
the  tmstee  ia  not  bound  by  a 
settlement  or  accounting,  not  fol 
by  payment  or  transfer  of  pro 
between  the  bankrupt  and  a  en 
but  he  ma;  show  tbat  It  wna  errc 
or  fraudulent.  In  re  Comstock  ( 
1875)   Fed.  Cas.  No.  3,079. 

Tbe  tmstee  may  set  ap  usury 
defense  to  the  claim  of  a  crt 
In  re  Stern  (1906)  144  Fed.  056, 
C.  A.  10,  16  Am.  Bankr.  Rep.  611 
versing  In  re  Worth  [D.  C.  19W 
Fed.  027,  12  Am.  Bankr.  Rep. 
In  re  Moore  (C.  C.  1878)  Fed. 
No.  9,752;  Bromley  v.  Smith  ( 
1871)  5  N.  B.  R.  152,  Fed.  Cai 
1.922. 

As  against  a  negotiable  note  ma 
the  bankrupt,  the  trustee  can 
himself  only  of  such  defenses  as 
available  to  the  maker,  not  inc 
collateral  isaues  between  the  indi 
subsequent  to  delivery.  In  re  Sc 
(D.  C.  1912)  200  Fed.  309,  2t 
Bankr.  Rep.  700, 

28.  ^—  Coitett  and  dstermlnal 

FroceediogB  to  eatabliah  claims  a 
the  estate  of  a  bankrupt  are  pi 
tbe  suit  in  bankruptcy,  and  not 
pendent  auita  at  law  or  in  t 
Maryman  v.  S.  G.  Dreyfus  Co. 
1016)  174  S.  W.  549. 

If  objection  is  made  tt>  the 
ance  of  a  claim  presented  st  a  m 
of  tbe  creditors,  tbe  question  of  : 
Iowa  nee  should  be  beard  as  so 
feasible,  and  if  the  court  is  not 
fied  with  the  weight  of  tbe  evident 
hearing  may  be  adjourned  to  a  : 
time.  In  re  Eagles  (D.  C.  190 
Fed.  695,  3  Am.  Bankr.   Rep.   7 

A  creditor  presenting  hie  claii 
proof  and  allowance  against  tbe 
(if  a  bankrupt,  which  Is  contested  I 
trustee,  is  not  entitled  to  demi 
trial  by  jury.  In  re  Christenae 
C.  1900)  101  Fed.  243,  4  Am.  I 
Rep.  09. 

Contests  over  the  allowance  of 
in  bankruptcy  are  intended  to  be 
and  determined  by  tbe  referee,  t 
haa  full  jurisdiction  over  them. 
Schwarz  (D.  C.  1012)  200  Fed.  3 
Am.  Bankr.  Rep.  700.  It  is  not 
sery  that  the  referee  should  adh 
any  prescribed  order  of  proof. 
Montgomery  (D.  C.  1011)  185 
055,  25  Am.  Bankr.  Rep.  431. 

Where  a  claim  was  allowed  aga 
bankrupt  firm  and  tbe  bankrupt 
of  an  individual  partner,  tbe  t 
was  estopped  after  four  years  I 
ject  that  the  claim  was  inauffici 
form  to  justify  its  allowance  a 
tbe  partner's  estate.  In  le  Colli) 
C.  1014)  215  Fed.  247. 
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29.  — -  Bniileii    of   proof   and    evi- 

donee. — The  barden  of  proof  is  on  one 
claiming  to  be  a  creditor  of  the  bank- 
rupt and  presenting  a  demand  against 
his  estate.  In  re  Graves  (D.  G.  1910) 
182  Fed.  443,  25  Am.  Bankr.  Rep.  372; 
In  re  Hopper-Morgan  Co.  (D.  G.  1907) 
156  Fed.  533,  19  Am.  Bankr.  Rep.  539. 
The  fact  that  an  alleged  creditor  of  a 
bankrupt  is  his  wife  does  not  bar  her 
assertion  of  her  rights  as  a  creditor, 
but,  if  her  claim  is  disputed,  the  burden 
is  on  her  to  establish  it  by  proof.  In 
re  Crumling  (D.  G.  1914)  214  Fed. 
603. 

The   creditor  sustains  the  bufden  of 
proof  in  the  first  instance,  and  makes 
out  a  prima  fade  case,  when  he  files  a 
proof  of  his  claim,  sufficient  in  form  and 
substance,  and  duly  verified  by  his  affi- 
davit,  as  required  by  the  statute,  as 
such    proof   is    regarded    rather   as    a 
deposition  than  as  a  pleading.    Whitney 
▼.   Dresser   (1906)   200  U.  S.  532,  26 
Sup.   Ct,  316,  50  L.  Ed.  584,  15  Am. 
Bankr.  Rep.  326;    In  re  United  Wire- 
less  Telegraph  Co.   (D.  C.  1912)   201 
Fed.  445,  29  Am.  Bankr.  Rep.  848;   In 
re  Schwars  (D.  C.  1912)  200  Fed.  309, 
29  Am.  Bankr.  Rep.  700;   In  re  Mont- 
gomery (D.  C.  1911)  185  Fed.  955,  25 
Am.    Bankr.  Rep.  431;    In  re  Baum- 
hauer  (D.  C.  1910)  179  Fed.  966,  24 
Am.    Bankr.  Rep.  750;    In  re  James 
Dunlap  Carpet  Co.   (D.  C.  1909)   171 
Fed.  532,  22  Am.  Bankr.  Rep.  788;   In 
re  Jones   (D.  C.  1907)   151  Fed.  108, 
18  Am.  Bankr.  Rep.  206;  In  re  Castle 
Braid  Co.  (D.  C.  1906)  145  Fed.  224, 
17  Am.  Bankr.  Rep.  143;   In  re  Carter 
(D.   G.   1905)    138   Fed.  846,   15  Am. 
Bankr.  Rep.  126;  In  re  Dresser  (1905) 
135  Fed.  495,  68  G.  C.  A.  207,  13  Am. 
Bankr.  Reo.  747;    In  re  Wooten   (D. 
C.  1902)  118  Fed.  670,  9  Am.  Bankr. 
Rep.  247;    In  re  Shaw   (D.  C.  1901) 
109  Fed.  780,  6  Am.  Bankr.  Rep.  499; 
In  re  Sumner  (D.  C.  1900)   101  Fed. 
224,  4  Am.  Bankr.  Rep.  123;  Moore  v. 
Crandall  (C.  C.  A  1913)  205  Fed.  689, 
30  Am.  Bankr.  Rep.  517. 

When  the  creditor  has  made  out  a 
prima  fade  case  by  filing  proof  of  his 
daim,  the  burden  is  shifted  to  the  ob- 
jecting creditor  or  creditors,  or  the 
trustee  as  the  representative  of  all  the 
creditors,  and  they  are  required  to  re- 
but the  claimant's  prima  fade  case  by 
eridence  having  a  probative  value  at 
least  equal  to  his  affidavit.  In  re  Hull 
(D.  C.  1915)  224  Fed.  796;  In  re 
Harper  (D.  C.  1910)  175  Fed.  412,  23 
Am.  Bankr.  Rep.  918;  In  re  Carter 
(D.  C.  1905)  138  Fed.  846,  15  Am. 
Bankr.  Rep.  126;  In  re  Sanger  (D.  C. 
1909)  169  Fed.  722,  22  Am.  Bankr. 
Rep.  145;  In  re  Pfaffinger  (D.  C.  1906) 
154  Fed.  523,  18  Am.  Bankr.  Rep.  807; 
In  re  Coventry  Evans  Furniture  Co. 
(D.  C.  1909)  166  Fed.  516,  22  Am. 
Bankr.  Rep.  272;  West  v.  W.  A  Mc- 
Laughlin &  Co.'s  Trustee  (G.  C.  A. 
1908)  162  Fed.  124,  20  Am.  Bankr. 
Rep.  654;    In  re  Canton  Iron  &  Steel 
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Co.  (D.  O.  1912)  197  Fed.  767,  28  Am. 
Bankr.  Rep.  791.  Compare  Mason  v. 
St.  Albans  Furniture  Co.  (D.  C.  1906) 
149  Fed.  898,  17  Am.  Bankr.  Rep.  868. 

Where  the  daim  is  for  damages  for 
breach  of  a  contract,  and  the  claimant 
has  suffidently  established  the  elements 
of  his  case,  the  burden  is  on  objecting 
creditors  to  show  any  drcumstances  in 
reduction  or  mitigation  of  damages.  In 
re  Duquesne  Incandescent  Light  Co. 
(D.  C.  1910)  176  Fed.  785,  24  Am. 
Bankr.  Rep.  419. 

In  order  to  support  the  claimant's 
demand  and  warrant  its  allowance,  the 
proof  of  claim  must  conform  to  the  re- 
quirements of  the  law  and  be  fair  on 
its  face.  It  is  not  self-proving  if  in- 
suffident  in  form,  or  if  its  recitals  are 
contradictory  and  irreconcilable,  or  if 
the  facts  alleged  are  improbable  and 
suspicious.  In  re  Hudson  Porcelain 
Co.  (D.  C.  1915)  225  Fed.  325;  In  re 
Goble  Boat  Co.  (D.  C.  1911)  190  Fed. 
92,  27  Am.  Bankr.  Rep.  48;  Orr  v. 
Park  (1910)  183  Fed.  683,  106  C.  O. 
A.  33,  25  Am.  Bankr.  Rep.  544 ;  In  re 
Shaw  (D.  C.  1902)  112  Fed.  947,  7 
Am.  Bankr.  Rep.  458.  Failure  to  file 
a  written  instrument  which  is  the  basis 
of  a  claim  against  the  bankrupt's  es- 
tate, as  required  by  the  statute,  does 
not  raise  a  presumption  against  the  ex- 
istence of  the  writing.  In  re  Dresser 
(1905)  135  Fed.  495,  68  C.  C.  A.  207, 
13  Am.  Bankr.  Rep.  747. 

If  the  claimant  does  not  choose  to 
rely  on  the  presumption  of  correctness 
of  his  claim  raised  by  the  formal  proof 
of  it,  but  elects  to  offer  additional  evi^ 
dence,  and  such  evidence  is  insuffident 
to  establish  his  case  or  contradicts  the 
allegations  of  his  petition,  he  must 
abide  by  the  result,  and  be  taken  to 
have  waived  the  advantage  of  the  posi- 
tion which  he  originally  occupied.  In 
re  Greenfield  (D.  C.  1912)  193  Fed.  98, 
27  Am.  Bankr.  Rep.  427;  In  re  T.  A 
Mclntyre  &  Co.  (1909)  174  Fed.  627, 
98  C.  C.  A.  381,  24  Am.  Bankr.  Rep.  1. 

When  objection  is  made  to  a  proof 
of  claim,  the  proving  creditor  may  be 
summoned  as  a  witness  and  be  ques- 
tioned (in  the  nature  of  cross-examina- 
tion) by  -the  trustee  or  the  objecting 
creditors,  concerning  his  claim  and  its 
particulars;  and  if  he  fails  to  appear 
and  submit  to  such  examination,  he 
will  be  taken  to  have  admitted  the  ob- 
jections to  his  claim,  and  the  same  will 
be  rejected.  Baumhauer  v.  Austin 
(1911)  186  Fed.  260,  108  C.  G.  A.  306, 
26  Am.  Bankr.  Rep.  885;  In  re  Sumner 
(D.  C.  1900)  101  Fed.  224,  4  Am. 
Bankr.  Rep.  123;  In  re  Lount  (D.  C. 
1875)  11  N.  B.  R.  315,  Fed.  Cas.  No. 
8,543.  But  testimony  of  the  bankrupt 
or  other  witnesses  taken  before  the 
referee  in  other  issues  in  the  bankrupt- 
cy proceedings,  to  which  the  claimant 
was  not  a  party  and  when  he  was  not 
present,  cannot  be  used  against  him. 
In  re  KeUer  (D.  C.  1901)  109  Fed.  118, 
6  Am.  Bankr.  Rep.  334;   In  re  Hersey 
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0.  0.  1909)  171  Ted.  1004,  22  Am. 
BDkr.  Rep.  863.  The  teatimoDy  of  an 
Beer  ol  B  bankrupt  corporation,  taken 
1  bis  general  examination,  but  not  di- 
tcted  to  an;  particular  ieaue,  is  not 
dmiaaibte  on  the  bearing  at  a  conteat- 
i  claim  before  tbe  referee.  In  re  Na- 
onal  Boat  &  Engine  Co.  (D.  O.  1914) 
16  Fed.  208. 

Tbe  proving  creditor  is  k  competeat 
ItneHS  in  bis  own  bebaU  to  prove  the 
>ntract  out  of  which  his  claim  aroae, 
10 ugh  tbe  bankrupt  ia  deed,  as  the 
ilea  of  evidence  in  sucb  cases  are  gov- 
rned  by  the  lewe  of  tbe  United  States, 
id  not  of  tbe  state,  and  §  14S4,  ante, 
lea  not  apply  to  proceedings  in  bank- 
iptcy.  In  re  Merrill  (D.  C.  1877)  16 
.  B.  R.  35,  Fed.  Cas.  No.  9,468.  Con- 
jraely,  tbe  bankrupt  ia  a  competent 
itnesB  where  a  claim  against  bis  ea- 
ite  ia  contested,  tbough  tbe  creditor 
dead  and  the  claim  is  presented  by 
is  eiecutor.  In  re  Moore  (G.  C. 
S78)  Fed.  Caa.  No.  9,752.  On  aimilar 
ilnciplee,  where  a  contest  is  made  as 
I  a  claim  offered  to  be  proved  against 
le  estate  of  a  baukrupt  by  bis  wife, 
le  is  a  competent  witness  in  her  own 
>half.  In  re  Bicbards  (D.  C.  1876)  17 
.  B.  R.  562,  Fed.  Caa.  No.  11,770; 
1  re  Bean  (D.  C.  1875)  14  N.  B.  R. 
32,  Fed.  Cas.  No,  1,166.  Compara 
1  re  Becbtel  (D.  C.  18T2)  Fed.  Cas. 
o.  1.204. 

A  judgment  recovered  by  tbe  creditor 
1  a  state  court  is  not  conclusive  evi- 
ence  either  of  the  existence  or  the 
mount  of  bis  claim,  when  be  seeks  to 
rove  it  in  the  bankruptcy  proceedings, 
t  least  where  the  trustee  was  not  a 
arty  to  the  suit  In  re  Freeman  (D. 
.  1902)  117  Fed.  680.  9  Am.  Bankr. 
^p.  68;  Bourne  v.  Maybin  (O.  C. 
B77)  Fed.  Cas.  No.  1,700. 
Tbe  general  rule  of  law  that  a  party 
in  only  recover  on  the  cause  of  actioo 
lleged  in  bis  pleading  applies  to  claims 
resented  in  bankruptcy,  and  a  claimant 
'ho  baa  Bled  a  statement  of  hia  de- 
land  under  oath,  as  required  by  the 
tatute,  cannot  sustain  it  by  evidence 
t  an  indebtedness  arising  in  a  differ- 
Qt  manner  from  that  stated.  In  re 
lansaw  (D.  C.  1902)  118  Fed.  365,  9 
.m.  Bankr.  Rep.  167;  Orr  v.  Park 
1910)  183  Fed.  683.  106  C.  C.  A.  33, 
5  Am.  Bankr.  Rep.  544. 
As  In  other  cases,  tbe  evidence  may 
e  circumstantial  on  questions  of  mo- 
ve, intent,  good  faith,  and  the  like. 
a  re  Friedman  (D.  C.  190S)  164  Fed. 
31,  21  Am.  Bankr.  Rep.  213;  In  re 
[erman  (D.  C.  1913)  207  Fed.  694. 
nd  the  claimant,  it  put  to  his  defense, 
LUSt  ahow  all  the  elements  of  a  valid 
od  enforceable  demand,  jnst  as  on  tbe 
ial  ot  an  issue  in  a  plenary  auit.  In 
I  Rosenthal  &  Lehman  (D.  C.  1902) 
20  Fed.  848.  9  Am.  Bsnkr.  Rep.  626; 
n  re  Banks  (D.  C.  1913)  20T  Fed.  662. 
rbere  a  bankrupt,  on  full  considera- 
OD  paid  before  bankruptcy,  contracted 
)  absolutely  pay  tbe  claimant  $3  per 
ay  during  the  remainder  ot  bia  life, 
(11522) 


the  mortality  tables  might  he  n 
determine  the  claimant's  life. 
Miller  (D.  C.  1915)  225  Fed.  3 
the  creditor  and  the  bankmpt  f 
only  witnesses  and  they  square) 
tradict  each  other,  circumstancei 
ing  to  corroborate  the  one  or  thi 
will  turn  tbe  scale.  In  re  Kald 
(D.  C.  1900)  1(^  Fed.  232, 
Bankr.  Rep.  6.  The  referee  shi 
bis  own  motion  consider  tbe' ere 
of  tbe  witnesaea  and  of  their  test 
and  that  be  is  not  obliged  to  all 
claim  even  if  tbe  evidence  in  it 
port  is  uncontradicted.  In  re  ( 
(D.  C-  1904)  133  Fed.  837,  1 
Bankr.  Rep.  114. 

Decisions  on  weight  and  suffidi 
evidence  on  contested  claims,  see 
worth  V.  Union  Trust  &  Depo: 
(C.  C.  A.  1914)  211  Fed.  912; 
Cordova  Shop  (D.  C.  1914)  21 
818;  In  re  Kanter  (D.  C.  191 
Fed.  276;  In  re  Hawks  (D.  C. 
204  Fed.  309 ;  In  re  House  ot  I 
(1913)  203  Fed.  471.  121  C.  C.  , 
In  re  Utica  Pipe  Foundry  Co. 
1915)   221  Fed.  787. 

30.  Amendmant  of  proofs.— Pr 
debt  may  always  be  amended,  if  a 
tjon  ia  made  in  proper  time,  in 
to  tbe  correction  of  clerical  errc 
supplying  ot  omiasions,  or  to 
technical  defects  in  tbe  proofs  i 
ters  of  form,  and  when  tbe  p 
amended  so  aa  to  comply  with  tl 
it  will  relate  back  to  tbe  origina 
unless  the  rights  of  othera  have 
mean  time  intervened.  In  re 
(D.  C.  1900)  99  Fed.  691,  3  Am. 
Rep.  760;  In  re  Salvator  Brewi 
(1912)  193  Fed.  989,  113  C.  C.  . 
28  Am.  Bankr.  Rep.  56;  In  re  J 
Quarry  Co.  (D.  C.  1910)  179  Fe 
24  Am.  Bankr.  Bep.  769;  In  re  i 
(D.  C.  1901)  107  Fed.  243, 
Bankr.  Rep.  806;  In  re  Maybin 
1876)  15  N.  B.  R.  468,  Fed.  C; 
9,337;  In  re  Myrick  <D.  C.  1; 
N.  B.  R.  156,  Fed.  Cas.  No. 
In  re  Montgomery   (D.   0.  1869 

B.  R.  423,  Fed.  Cas.  No.  9,720; 
Lowerre  (D.  C.  1867)  1  N.  B. 
Fed.  Cas.  No.  8,577:    In  rfe  Bae 

C.  A-  1912)  200  Fed.  851,  2 
Bankr.  Rep.  225. 

If  a  creditor,  in  proving  bis 
has  illegally  increased  the  amo 
it,  or  if  a  portion  of  the  considi 
is  good  and  a  portion  illegal,  he  i 
be  allowed,  on  tbe  detection 
fraud,  to  aeparate  the  good  fr» 
bad  and  amend  bis  proof,  or  t 
it  allowed  for  the  valid  portioi 
for  his  frand  taints  tbe  whole. 
Elder  (D,  0.  1870)  Fed.  Caa.  1 
326.  So,  where  a  claim  ot  lien 
a  mortgage  has  been  declared  I 
lent,  the  claimant  is  not  entil 
amend  so  as  to  prove  his  dain 
general  claim  against  the  estate. 
Vogt  <D.  0.  1911)  188  Fed.  764. 
ther  is  it  permissible,  under  tbe  g 
an  amendment,   to  introduce  a 
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Benr  and  dilTerent  claim  afainst  the 
bankrupt.  Id  re  Miners'  Brewing  Co, 
<D.  0.  1908)  162  Fed.  327.  20  Am. 
Bankr.  Hep.  717;  In  re  Uontgomery 
<D.  C.  1869)  8  N.  B.  R.  430,  Fed.  Caa. 
No.  0,731. 

31. Aftar  mpiration  of  ysar^An 

amended  proof  of  claim  agaiuat  a  bank- 
rupt's eBtate,  Gled  more  than  a  ;ear 
after  the  adjudication,  ma;  be.  substi- 
tuted tor  the  originnl  proof  when  the 
latter  waa  defective,  Irregular,  or  oth- 
erwiae  inanfficient,  notwithstanding  the 
proTiaion  of  the  art  limiting  the  time 
for  original  filing  of  proofa.  Hutchiu- 
■on  T.  OtiB,  Wilcox  &  Co.  (1903)  190 
U.  S.  552,  23  Sup.  Ct.  778,  47  L.  Ed. 
1179,  10  Am.  Bankr.  Rep.  135;  In  re 
Roeber  (1903)  127  Fed.  122.  62  O.  O. 
A.  122,  11  Am.  Bankr.  Rep.  461;  Hutch- 
inaon  v.  Otis  (1902)  IIB  Fed.  937.  53 
C.  C,  A.  419,  8  Am.  Bankr.  Rep.  382; 
In  re  Salvator  Brewing  Co.  (D.  O. 
1911)  188  Fed.  622,  26  Am.  Bankr.  Rep. 
21;  In  re  Standard  Telephone  ft  Elec- 
tric Co.  (D.  C.  1911)  186  Fed.  586,  26 
Am.  Bankr.  Bcp.  601;  In  re  Kesaler 
(C.  O.  A.  1010)  184  Fed.  Bl,  25  Am. 
Bankr.  Bep.  512;  In  re  Fisk  ft  Robin- 
son (D.  C.  1011)  185  Fed.  974;  In  re 
McCarthy  Portable  Elevator  Co.  (D.  O. 
1913)  205  Fed.  986,  30  Am.  Bankr. 
Rep.  247.  Compare  In  re  Moebiua  (D. 
a  1902)  116  Fed.  47,  S  Am.  Bankr. 
Rep.  690.  A  claim  against  a  bankrupt's 
eatate  hanng  been  Sled  within  the  year, 
and  baring  stated  tbe  true  nature  of 
the  conaideration,  the  fact  that  it  was 
defective  tor  failure,  in  that  the  proof 
was  not  made  by  the  owner,  but  by  bia 
agent,  without  stating  wiiy  it  was  not 
made  by  tbe  owner,  etc,  did  not  pre- 
vent Its  amendment  after  the  year  had 
expired  so  as  to  comply  with  tbe  law. 
In  re  McCarthy  Portable  Elevator  Oo. 
(D.  0.  19131  205  Fed.  986. 

An  amendment  cannot  be  allowed 
after  tbe  expiration  of  a  year  from  the 
adjudication  (or  the  purpose  of  en- 
abling the  creditor  to'aet  up  an  entirely 
new  and  separate  claim.  In  re  McCal- 
Inm  &  McCallum  (D.  C.  1904)  127  Fed. 
768,  11  Ant.  Bankr.  Rep.  447;  In  re 
Stevens  (D.  .0.  1901)  107  Fed.  243,  S 
Am.  Bankr.  Rep.  806. 

Where  ■  creditor  filed  a  claim  in  the 
form  of  a  book  account,  an  amended 
claim,  based  on  promissory  notes  of 
the  bankrupt,  may  be  treated  as  an 
amendment  of  the  original  claim,  and 
tbe  court  may  permit  it  to  be  filed  after 
tbe  expiration  of  tbe  year,  where  it  la 
shown  that  the  notes  were  given  In 
B^tlement  of  the  account,  but  were 
not  shown  by  the  creditor's  books,  and 
that  the  original  claim  was  based  on 
the  account,  rather  than  the  notes, 
through  mere  inattention  or  because 
the  creditor  did  not  realize  that  It 
wonld  make  any  difference  as  to  the 
form  of  proof.  Brown  v,  O'Connell 
(1B12)  200  Fed.  220,  118  0.  C.  A.  416, 
28  Am.  Bankr.  Bep.  668.     So,  where 
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the  creditor  originally  ffled  on  a  note 
and  the  claim  waa  disallowed  because 
it  carried  uaurioua  interest,  he  was  al- 
lowed to  amend  his  proof  by  substitut- 
ing therefor  a  claim  for  money  fraud- 
ulently obtained  by  the  bankrupt  and 
received  to  the  claimant's  nae.  In  re 
Eobinaon  (D.  C.  1905)  136  Fed.  99*.  14 
Am.  Baokr.  Rep.  626.  Where,  after  la- 
bor claims  were  returned  by  a  referee 
In  bankruptcy  for  inauffidency,  claim- 
ants* attorney  sought  nnauccesafully  to 
cure  the  defects  by  his  own  affidavit 
and,  thta  being  returned,  nothlug  fur- 
ther was  done  for  more  than  a  year,  the 
claimants'  right  then  to  amend  and  re- 
file  the  claims  was  barred.  In  re  Booth 
(D.  C.  1014)  216  Fed.  675.  Though  a 
claim  was  not  formally  filed  within  tbe 
year,  but  an  aaslgnment  of  it  was  ex- 
ecuted and  filed  with  tbe  referee,  it  waa 
held  that  this  might  be  treated  as  suf- 
ficiently presenting  the  claim  to  per- 
mit an  amendtuent  after  the  year. 
Bennett  v.  American  Credit  Indemnity 
Co.  (1908)  159  Fed.  624,  86  C.  O.  A. 
614,  20  Am.  Bankr.  Rep.  258.  So  a 
paper  filed  by  a  creditor,  denominated 
"an  application  for  tbe  sale  of  col- 
lateral," and  containing  all  the  Btate- 
ments  esaendal  to  a  formal  proof  of 
claim,  may  be  used  as  the  foundation 
for  an  amendment  after  the  expira- 
tion of  the  year.  In  re  Faulkner  (C.  0. 
A-  1908)  161  Fed.  900,  20  Am.  Bankr. 
Rep.  642.  Compare  In  re  Baaha  (D. 
C.  1912)  193  Fed.  161,  27  Am.  Bankr. 
Rep.  436.  Where  the  truatee  circulated 
a  paper  among  the  creditors  for  their 
signatures,  containing  a  proposal  for 
a  settlement,  each  creditor  to  state  on 
it  the  amount  of  his  claim,  and  it  was 
signed  by  all  and  returned  and  filed 
with  the  referee  within  a  year  after  the 
adjudication,  it  was  held  to  constitute 
a  sufficient  claim  to  be  amendable,  aft- 
er the  end  of  tbe  year,  by  a  creditor 
who  signed  it  in  the  belief  that  a  proof 
of  bis  claim  waa  not  required,  but  with- 
out whose  assent  the  settlement  could 
not  have  been  effected.  In  re  Fairlamb 
(D.  0.  1912)  190  Fed.  278.  28  Am. 
Bankr.  Rep.  515.  A  letter  written  by 
a  creditor  to  attorneys  for  a  receiver 
after  filing  of  the  petition,  but  before 
adjudication,  held  not  to  constitute  an 
informal  proof  of  claim,  which  coold 
be  amended  after  the  lapse  of  three 
yeora.  In  re  Thompaon  (C.  0.  A.  1915) 
227  Fed.  981. 

A  court  of  bankruptcy  may  allow  an 
amended  proof,  filed  with  the  trustee's 
consent,  to  be  substituted  for  tbe  de- 
fective original  proof,  although  the 
tmatee  has  an  appeal  pending  from 
the  decree  of  the  court  permitting  the 
creditor  to  prove  his  claim.  Hutchin- 
son V.  Otia  (1903)  190  U.  S.  552,  28 
Bup.  Ct  778,  47  Ifc  Ed.  1170. 

32.  ^—  By  BMurad  ortdl tors.— The 
power  of  allowing  amendments  is  not 
infrequently  appealed  to  in  behalf  of  ae- 
Gored  creditors;   and  it  ia  well  settled 
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Uiat  where  a  creditor  of  thta  daes  has 
proved  hia  claim  as  unsecured,  but  thia 
has  been  done  through  iDadvertence  or 
iniBtake  or  ignoTaiice  ot  hia  righta,  it 
ia  in  the  diacretion  of  the  court  to  al- 
low him  to  amend  hia  proof  bo  aa  to 
Btate  the  facts  correctly,  even  after  th« 
lapse  of  a  year  from  the  adjudicadon, 
provided  this  will  not  operate  to  the 
prejudice  of  any  other  creditor,  or  pro- 
vided  all  parties  can  be  restored  to  their 
origmal  positionB.  Maxwell  v.  McDan- 
tela  (C,  C,  A,  1912)  185  Fed.  426,  27 
Am.  Baukr.  Rep.  692;  In  re  James 
Carothers  &  Co.  (D.  C.  1910)  182  Fed. 
501;  In  re  Wilder  (D.  0.  1900)  101 
Fed.  104;  In  re  Falls  City  Shirt  Mff, 
Co.  (D.  C.  1899)  98  Fed.  692,  3  Am, 
Bankr.  Rep,  437;  In  re  Clark  (D  O. 
1871)  5  N.  B.  E.  255,  Fed.  Oas.  No. 
2,800:  In  re  Parkea  {D.  C.  1874)  10 
N.  B.  R.  82,  Fed.  Gas.  No.  10.754;  In 
re  Hubbard  (D.  C.  1867)  1  N.  B.  R. 
679,  Fed.  Caa.  No.  6,813:  In  ra  Jay- 
coi  (D.  C.  1873)  8  N.  B.  B.  241,  Fed. 
Cas.  No.  7,242;  Ei  parte  Harwood  (D. 
0.  1842)  Fed.  Cae.  No.  6,185;  Ei  parte 
Lapsley  <D,  C.  1842)  Fed.  Caa.  No. 
8,083;  In  re  Hope  Min,  Co.  (D.  C.  1871) 
Fed.  Cas.  No.  6,681;  In  re  Baiter  (D. 
a  1882)  12  Fed.  72.  But  see  In  re 
E.  B.  Havens  &  Co.  (D.  O.  1911)  18S 
Fed.  583.  And  it  ia  not  an  inauperable 
objection  to  the  allowance  of  auch  an 
amendment  that  the  creditor  baa  al- 
ready received  a  dividend  on  hia  claim 
as  unaecured.  for  it  can  be  made  a  con- 
dition o(  the  leave  granted  to  him  to 
amend  that  be  ahall  refund  to  the 
truatee  the  sum  so  received  as  a  divi- 
dend. In  re  Parkea  (D.  C.  1874)  10  N. 
B.  R.  82.  Fed.  Cas.  No.  10,754;  In  re 
Baiter  (D.  C.  1882)  12  Fed.  72.  On 
eimilar  principlea,  where  a  bankrupt 
had  money  on  depoait  in  a  bank  and 
was  indebted  to  the  bank  on  prom- 
iaaory  notes  for  a  larger  sum,  and  the 
cashier  of  the  bank  made  proof  against 
the  bankrupt's  estate  for  the  entire  sum 
of  the  notes,  omitting,  through  mistake 
or  forgetfulnesa,  to  offset  the  amount 
of  the  deposit,  It  was  held  that  the 
bank  ahould  be  permitted  to  amend  ita 
proof  BO  as  to  retain  the  amount  of  the 
deposit,  credit  the  same  on  the  DOtes, 
and  prove  a  claim  for  the  balance.  In 
re  Myers  (D.  C.  IBOO)  99  Fed.  691,  3 
Am.  Bankr.  Bep.  760.  Claimant,  who 
loaned  money  to  bankrupt  immediately 
prior  to  proceedings,  taking  a  note  and 
mortgages,  knowing  of  bankrupt's  in- 
tention to  pay  certain  creditors,  effect- 
ing a  preference,  could  amend  hia  proof 
ot  claim  to  atand  as  tor  an  unsecured 
debt  Seligman  v.  Gray  (U  O.  A.  1915) 
227  Fed.  417. 

33.  Withdrawal  Of  praofa^A  creditor 
of  a  bankrupt  will  not  bs  allowed  to 
withdraw  bis  proof  of  debt,  so  as  to 
place  himaelt  outside  the  bankruptcy 
proceedings,  after  the  claim  has  been 
filed  in  the  case  and  allowed.  In  re 
(11524) 


Mcintosh  (D,  C.  1860)  2  N.  B 
Fed.  Cas.  No.  8,826;  In  re 
(D.  O.  1868)  2  N.  B.  B.  596,  I 
No.  4,459;  In  ra  Lowerre  (D. 
1  N.  B.  R.  74,  Fed.  Caa  No.  8,5 
a  creditor  who  baa  proved  a  cL 
note  may  withdraw  the  note,  by 
mission  of  the  court,  on  leavin 
on  file.  In  re  Lodeo  (D.  O.  1! 
Fed.  966,  25  Am.  Bankr.  R 
Withdrawal  of  a  claim  will  ju 
lowed  after  leave  has  been  gr 
the  creditor  to  amend  his  pr 
re  HaUis  (D.  C.  1874)  Fed.  i 
6,960.  But  a  creditor  who  ha 
biB  claim  may  be  permitted  to  \ 
it  if  it  was  made  under  a  mi 
fact  or  law,  provided  neither  tl 
rapt  nor  th  other  creditors  v 
proved  will  be  injured  thereby 
Hubbard  (D.  C.  1867,  Fed.  i 
6318. 

A  creditor  who  was  In  fact 
of  his  properly  through  the  fr 
acts  of  the  bankrupt,  of  wl 
creditor  was  ignorant  and  whict 
diacovera  on  the  eiamination 
bankrupt,  alter  be  has  proved  I 
as  a  general  creditor,  is  not  the 
ped  to  withdraw  his  claim  and 
the  return  of  bis  property.  In  j 
art  (D.  C.  1910)  178  Fed.  463, 
Bankr.  Rep.  474. 

But  tbe  court  will  not  grai 
to  withdraw  a  proof  merely 
purpose  of  allowing  the  cre< 
continue  an  arrest  of  the  t 
which  was  made  before  the  coi 
ment  of  tbe  pro'ieedinga  in  ban 
In  re  Wiener  <D.  C.  1S76)  14  1 
218,  Fed.  Cas.  No.  17,620. 

34.  Re-Bx&mlnatloH  of  olalms 
punglnd^-The  provision  of  this 
with  reference  to  the  reconsi 
of  claims  which  have  been 
does  not  apply  to  claims  agai 
estate  for  expenses  of  adminii 
auch  as  the  charges  and  e 
shown  <»]  the  account  of  a  rece 
pointed  to  take  chdrge  of  the  baJ 
estate.  In  re  Reliance  Stoi 
Warehouse  Co.  (D.  C.  1900)  1 
619,  4  Am.  Bankr.  Rep.  49,  N 
it  apply  to  filed  liens  on  the  i 
tate  of  tbe  bankrupt.  Hawth 
Hendrie  &  Bolthoff  Mfg.  &  Su[ 
(1911)  150  Colo.  342.  116  Pac.  : 
In  bankruptcy  proceedings,  the 
power  to  reconsider  and  revise 
dera  and  decrees  does  not  eipi 
the  term  at  which  they  were  mi 
re  Kejea  (D.  C.  1907)  160  Fed. 
Am.  Bankr.  Rep.  183.  But  pa 
interest  may  lose  their  right  t 
for  the  expunging  of  an  allowe 
when  they  have  acquiesced  in 
such  a  length  of  time  as  to  b< 
chargeable  with  laches.  In  re  F. 
I*ad  &  Enc  Co.  (D.  C.  1012)  J 
316,  28  Am.  Bankr.  Rep.  880; 
Hinckel  Brewing  Co.  (D.  C. 
123  Fed.  942,  10  Am.  Bankr.  R. 
In  r«  Hamilton  Furniture  Co. 
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1902)  116  Ted.  115,  8  Am.  Bankr.  Rep. 
588;  In  re  Effinger  (D.  G.  I&IO)  184 
Fed.  724.  25  Am.  Bankr.  Rep.  924;  In 
re  Merwin  &  Willoughby  Co.  (D.  O. 
1913)  208  Fed.  293;  In  re  WilUams 
<D.  O.  1915)  224  Fed.  984.  But  a  de- 
lay of  a  year  or  even  more,  no  other 
facts  appearing,  and  where  no  dividend 
has  been  declared,  cannot  be  said  to 
constitute  by  itself  such  laches  as  to 
bar  the  re-ezamination  of  a  claim.  In 
re  Globe  Laundry  (D.  G.  1912)  198 
Fed.  365,  28  Am.  Bankr.  Rep.  831. 

While  it  would  be  an  abuse  of  discre- 
tion for  the  court  to  set  aside  an  or- 
der allowing  a  claim  and  to  grant  a 
rehearing,  for  the  sole  purp^ose  of  ex- 
tending the  time  within  which  an  ap- 
peal may  be  taken,  yet  such  an  order, 
like  all  others,  is  within  the  control  of 
the  court,  and  may,  in  its  sound  discre- 
tion, b6  set  aside  for  good  cause  shown, 
even  after  the  expiration  of  the  time 
allowed  for  appeal.  West  v.  W.  A. 
Mcl-aughlin  &  Go.*s  Trustee  (G.  C.  A. 
1908)  162  Fed.  124,  20  Am.  Bankr. 
Rep.  654. 

The  court  has  power  to  investigate  a 
claim  at  any  stage  of  the  proceedings, 
before  the  final  closing  of  the  estate, 
and  to  make  any  correction  that  equity 
and  justice  demand— not  only  to  reduce 
the  amount  of  the  claim  if  it  is  found 
to  have  been  allowed  for  too  large  a 
sum,  but  also  to  increase  it  if,  through 
inadvertence  or  mistake,  it  is  less  than 
by  right  it  should  be,  or  to  allow  the 
proofs  to  stand  for  any  sum  which,  up- 
on examination,  is  found  to  be  actually 
due.  In  re  W.  A.  Paterson  Go.  (1911) 
186  Fed.  629,  108  C.  G.  A.  493,  34  L. 
R.  A.  (N.  S.)  31,  25  Am.  Bankr.  Rep. 
855;  In  re  Montgomery  (D.  G.  1869) 
3  N.  B.  R.  426,  Fed.  Gas.  No.  9,730; 
In  re  New  Brunswick  Garpet  Go.  (D.  G 
1880)  4  Fed.  614.  But  on  motion  to 
expunge  a  proof  of  debt  and  establish  a 
set- off,  a  personal  judgment  cannot  be 
rendered  against  the  creditor  for  mon- 
ey in  his  hands.  In  re  Forbes  (D.  0. 
1874)  Fed.  Gas.  No.  4,922;  In  re  Pea- 
cock (C.  G.  1910)  178  Fed.  851,  24  Am. 
Bankr.  Rep.  159.  Where  a  referee's 
order  disallowing  claims  in  bankruptcy 
on  the  sole  ground  that  the  claims  were 
not  offered  for  proof  within  the  time 
required  was  sustained  on  a  petition 
for  review,  and  shortly  afterwards  the 
Gircuit  Gourt  of  Appeals  in  another 
case  so  construed  the  bankruptcy  act 
tiiat  such  claims  would  not  have  been 
barred,  the  claimants  were  held  entitled 
to  a  rehearing,  although  no  appeal  was 
claimed.  In  re  Keyes  (D.  G.  1907) 
160  Fed.  763,  20  Am.  Bankr.  Rep.  183. 
Allowance  of  a  secured  claim  in  part 
may  be  annulled,  on  its  appearing  that 
the  security  is  sufficient  to  pay  it,  or, 
if  allowed  for  too  great  an  amount,  the 
allowance  may  be  reduced,  instead  of 
annulling  the  daim.  Gourtney  v.  Fi- 
delity Trust  Go.  (1914)  219  Fed.  57, 
134  G.  G.  A.  595. 

When  a  trustee  in  bankruptcy  is  not 


satisfied  of  the  legality  or  correctness 
of  any  claim  which  has  been  proved 
and  allowed  against  the  estate,  or  de- 
sires to  contest  such  claim  in  respect 
either  to  its  validity  or  amount,  the 
proper  practice  is  for  him  to  move  to 
have  it  re-examined,  under  the  provi- 
sions of  the  general  order,  and  proceed 
as  therein  directed.  In  re  Firemen's 
Ins.  Go.  (D.  G.  1873)  Fed.  Gas.  No. 
4,796. 

35.  —  Parties   who    may   apply.— 

Where  no  trustee  has  been  appointed 
for  the  estate  of  a  bankrupt,  a  motion 
for  the  re-examination  and  expunction 
of  a  claim  proved  and  allowed  against 
his  estate  may  be  made  by  the  bank- 
rupt himself.  In  re  Ankeny  (D.  G. 
1900)  100  Fed.  614,  4  Am.  Bankr.  Rep. 
72.  Compare  In  re  Golumbia*  Iron 
Works  (B.  G.  1904)  142  Fed.  234,  14 
Am.  Bankr.  Rep.  526.  If  the  bankrupt 
can  be  estopped  from  disputing  the  va- 
lidity of  a  claim  against  his  estate,  or 
from  applying  to  have  it  expunged  aft- 
er it  has  been  proved,  by  reason  of  his 
haidng  induded  it  in  his  sworn  schedule 
of  debts,  no  such  estoppel  can  be  claim- 
ed in  favor  of  a  purchaser  of  the  dalm 
who  was  informed  by  the  bankrupt, 
before  purchasing,  that  the  seller  of 
the  claim  had  no  valid  claim  against 
the  estate.  In.  re  Pease  (D.  G.  1887) 
20  Fed.  593. 

As  between  the  trustee  and  the  gen- 
eral creditors  of  the  estate,  it  has 
been  held  that  the  trustee  alone  is 
vested  with  the  right  to  move  for  the 
reconsideration  of  a  claim  which  has 
been  allowed,  that  the  provision  au- 
thorizing "any  creditor"  to  do  so  is 
meant  to  apply  only  to  the  case  where 
a  trustee  has  not  yet  been  appointed, 
and  that,  after  the  appointment  of  a 
trustee,  such  a  proceeding  may  not  be 
instituted  by  a  creditor  without  the 
concurrence  of  the  trustee.  In  re  Sul- 
ly (D.  G.  1905)  142  Fed.  895,  15  Am. 
Bankr.  Rep.  304;  In  re  Lewensohu 
(1903)  121  Fed.  538,  57  G.  G.  A.  600, 
9  Am.  Bankr.  Rep.  368.  If  any  credi- 
tor is  dissatisfied  with  the  allowance 
of  another,  creditor's  claim,  his  prop- 
er course  is  to  demand  of  the  trustee 
that  the  latter  shall  move  for  its  re- 
consideration. But  if  the  trustee  re- 
fuses to  do  so,  then  the  creditor  may 
apply  to  the  court  for  an  order  requir- 
ing the  trustee  so  to  move,  or  for  per- 
mission for  the  objecting  creditor  to 
move  in  his  own  name.  In  re  Mexico 
Hardware  Go.  (D.  G.  1912)  197  Fed. 
650,  28  Am.  Bankr.  Rep.  736;  In  re 
Stem  (1906)  144  Fed.  956,  76  G.  G.  A. 
10,  16  Am.  Bankr.  Rep.  510.  And 
where  it  appears  that  a  claim  has  been 
properly  disallowed  on  objections  made 
and  conducted  by  the  creditors  in  their 
own  names,  who  voluntarily  assumed 
liability  for  costs  and  expenses,  the 
order  of  disallowance  wUl  not  be  dis- 
turbed on  the  theory  that  the  trustee 
was  the  only  proper  person  to  attack 
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the  claim.  Id  re  Canton  Iron  &  Steel 
Co.  <D.  C.  1912)  197  Fed.  787,  28  Am. 
Bankr.  Bep.  791.  And  the  right  to 
have  a  daiin  re-examined  should  not 
be  denied  to  creditors  who  clearly  have 
an  interest  therein  because  the;  seek 
HUcb  re-examination  chieS;  or  aolel;  in 
the  interest  of  a  third  party.  In  re 
Sully  (1907)  152  Fed.  619,  81  a  C.  A. 
e09,  18  Am.  Bankr.  Itep.  123. 

36.  —  Grounds  for  axpunglng  elaln. 
— If  the  claim  aa  made  by  the  creditor  is 
wholly  disproved  in  form  and  substance 
upon  a  re -examination,  it  should  be  en- 
tirely expunged.  Iq  re  Mead  (D.  C. 
1882)  14  Fed.  287.  A  claim  mny  be 
stricken  out  on  proof  that  the  cred- 
itor had  received  a  fraudulent  prefer- 
ence which  has  not  been  surrendered, 
whereby  he  is  disabled  from  proviDK 
any  part  of  his  debt.  In  re  Headle; 
<D.  C.  1890)  97  Fed.  785,  3  Am.  Bankr. 
Bep.  272;  In  re  Leland  (C.  C.  1877) 
Fed.  Gas.  No.  8,235.  A  claim  may  be 
expunged  on  accoimt  of  a  purpose, 
which  was  accomplished,  of  hindering 
and  defrauding  other  creditors.  In  re 
Headley  (D.  C.  1890)  97  Fed.  705,  S 
Am.  Bankr.  Bep.  272.  Or  because,  aft- 
er the  proof  and  allowance  of  a  debt 
founded  on  a  judgment,  the  court  In 
which  the  judgment  was  rendered  has 
set  it  atide.  In  re  Bruce  (D.  0.  18T3) 
Fed.  Cos.  No.  2,044.  Or  because  the 
claim  ia  shown  to  have  been  barred  by 
tbe  statute  of  limitations  at  the  time 
the  petition  in  bankruptcy  was  filed. 
In  le  IJpman  (D.  C.  1899)  94  Fed.  363, 
2  Am.  Bankr.  Rep.  46. 

37.  — —  Proceedings  and  evldenoe^— 
A  proceeding  for  the  re -examination 
of  a  proved  claim  should  be  begun  by 
the  filing  of  a  petition,  which  should 
be  distinct  and  specific,  but  it  is  not 
necessary  to  allege  facts  which,  if 
proved,  would  defeat  the  claim,  bnt  Mily 
facts  which  constitute  a  sufficient  cansa 
for  the  re -examination  of  it  which  Is 
demanded.  In  re  George  Watkinson 
&  Co.  (D.  C.  1904)  130  Fed.  218.  12 
Am.  Baukr.  Bep.  370;  In  re  Aukeny 
(D.  C.  1900)  100  Fed.  614,  4  Am. 
Bankr.  Bep.  72.  If  the  petition  la 
faulty  in  thie  respect,  the  proper  meth- 
od of  objecting  to  it  is  by  motion  for 
a  more  specific  statement,  not  by  mo- 
tion to  strike  out  parts  of  the  petition. 
In  re  Ankeny  (D.  G.  1900)  100  Fed. 
614,  4  Am.  Bankr.  Rep.  72.  If  the 
creditor  whose  claim  is  in  contest  does 
not  file  an  answer,  or  obtain  an  ex- 
tension of  time  for  answering,  it  is 
proper  to  enter  a  decree  against  bim 
pro  .confesso,  carrying  the  ordinary  in- 
cidenta  and  consequences  of  such  a 
decree.  In  re  Docker-Foster  Co.  (D. 
C.  1903)  123  Fed.  100,  10  Am.  Bankr. 
Bep.  584;  In  re  Lewis,  Ech  &  Co.  (D. 
C.  1907)  153  Fed.  495,  IS  Am.  Bankr. 
Bep.  657. 

The  burden  of  sbowiim  that  a  credi- 
tor's  claim,   duly    proven   according   to 
tho  provisions  of  ttie  statute,  is  not  a 
(11526) 


valid  claim  against  the  estate,  re 
on  the  trustee  or  the  creditor  mo 
have  it  expunged.    In  re  Fraiin 

A.  1912)  201  Fed.  86,  29  Am. 
Bep.  214;  In  re  Pittsburg  Lead 
Co.  (D.  C.  1912)  198  Fed.  316.  S 
Bankr.  Bep.  880;  In  re  Howard 
1900)  100  Fed.  630.  4  Am.  Bank 
60;  In  re  Felter  <D.  G.  1881) 
904;  In  re  Bobinson  (D.  C.  18 
N.  B.  K.  130,  Fed.  Cas.  No.  1 
Canby  t.  McLear   (D.  C.  1876) 

B.  B.  22,  Fed.  Cas.  No.  2.378. 
examination  of  a  claim  filed  agi 
bankrupt's  estate,  the  proofs  i 
filed  constitute  a  prima  fade  ca 
are  sufficient  unless  overcome  b; 
live  testimony  when  the  claims  i 
supported  by  other  evidence- 
Elk  Valley  Goal  Min.  Co.  (D.  G. 
210  Fed.  386.  On  the  petitioi 
truatee  in  bankruptcy  to  expt 
creditor's  claim  on  the  ground  o 
erence.  the  burden  is  on  the  trui 
proving  that  the  preferential  pi 
was  received  after  information 
insolvency  of  the  bankrupt  In  r 
iln  <1912)  201  Fed.  86,  119  0. 
424.  Where  a  trustee's  petition 
punge  certain  claims  was  based  e 
on  the  allegation  that  they  were 
by  limitations  and  no  offer  to 
was  made,  evidence  of  an  unci 
payment  on  ooe  of  the  claims  w 
error.  In  re  Banks  (D,  C.  191; 
Fed.  662. 

The  creditor  whose  claim  is  an< 
examination  may  be  ordered  to  i 
for  examination  toncerning  it,  an 
refuses  or  fails  to  do  so.  the  claii 
be  expunged.  In  re  George  Wat 
&  Co.  (D.  C.  1904)  130  Fed.  2 
Am.  Bankr.  Bep.  370;  Laffoon  i 
(1908)  159  Fed.  861.  87  C.  G.  A. 
Am.  Bankr.  Bep,  174:   In  re  Kyi 

C.  1868)  2  N.  B.  R,  649,  Fed.  Gi 
7,956.  Where  proceedings  are  in 
ed  for  re -examination  of  certain 
claims  against  a  bankrupt's  estai 
referee  is  not  authorized  by  On 
(ante,  {  9614),  to  require  of  thi 
tioner  a  deposit  of  money  to  indi 
the  claimants  for  traveling  ex. 
and  hotel  bills  while  attending  the 
ing.  In  re  Elk  VaUey  Goal  Mini] 
(D.  C.  3914)  210  Fed.  386.  If  tl 
timony  of  the  bankrupt  is  desirei 
motion  to  expunge  a  proved  cb 
may  be  obtained  by  summoning  hi. 
witness.  Canby  v.  McLear  ( 
1878)  13  N.  B.  B.  22,  Fed.  Cas.  1 
378. 

The  referee  must  give  due  nol 
the  creditor  whose  claim  ia  chal 
of  the  time  fixed  for  bearing  thi 
tion.  In  re  Stoever  (D.  0.  190( 
Fed.  355,  5  Am.  Bankr.  Bep.  250 
be  is  not  required  to  give  not 
his  findings  and  decieion  on  the  p( 
as  theae  become  matter  of  recc 
which  a  creditor  who  has  proved  a 
is  bound  to  take  notice.  In  re 
(D.  O.  1887)  29  Fed.  693. 
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38.  Review  e(  raferas't  prooifldlngB 
by   jli<oe.^^?he   referee   in   bankruptcy 

has  jurisdiction  in  the  Gret  instance  to 
hear  objections  to  the  proof  of  claims, 
and  to  pasH  upon  the  Question  of  allow- 
ioK  or  rejecting  them,  and  also  to  en- 
tertain Bad  decide  motions  for  their  re- 
conaideration  or  eipunctioa;  and  the 
remedy  to  obtain  a  review  of  his  ded- 
sion  on  such  a  motion  lies  in  the  court 
of  bankruptcy.  Clendening  t.  Hed  RIt- 
er  Valley  Nat.  Hant  (1903)  12  N.  D. 
51,  04  N.  W.  901.  Aa  to  procedure  on 
finding  referee's  decision  wrong,  and 
remand  of  case  for  rehearing,  see  Uoore 
V.  Crandall  (C.  0.  A.  1913)  205  Fed. 
689,  30  Am.  Itankr.  Hep.  517.  A  per- 
son dig  satisfied  with  the  referee's  deci- 
sion must  file  a  petition  for  a  review 
of  his  order.  In  re  Russell  (D.  C. 
1900)  105  Fed.  501.  5  Am.  Baokr.  Rep. 
966.  Compare  In  re  John  A.  Baber 
Notioc  Co.  (D.  O.  1010)  180  Fed.  922, 
24  Am.  Bankr.  Rep.  808.  Ordinarily  a 
general  creditor  may  not  prosecute  be- 
lore  the  bankruptcy  court  a  petition 
for  review  of  the  allowance  of  the  claim 
of  another  creditor;  only  the  trustee 
may  do  so.  In  re  Mexico  Hardware  Co. 
(D.  a  1912)  187  Fed.  650,  28  Am. 
Bankr,  Bep.  736.  The  matter  cannot 
be  brought  into  the  district  court  for 
review  by  filing  ezceptioDs  in  that 
court  In  re  Hawley  (D.  C.  1902)  116 
Fed.  42S,  8  Am.  Bankr.  Rep.  332. 
Where  a  petition  for  discharge  waB  de- 
nied, the  refusal  of  the  referee  to  allow 
a  claim  against  the  bankrupt,  filed  by 
him  as  guardian  of  bis  infant  children, 
was  not  reviewable  on  his  application, 
as  it  was  immaterial  to  him  whether 
the  dajih  was  allowed  or  not.  In  re 
Roberts  (D.  0.  1914)  213  Fed.  905. 
Where  a  bankrupt  filed  three  separate 
claims  against  his  trustee  for  services 
tendered  to  the  estate,  two  of  which 
nere  disallowed  and  the  tbird  allowed  in 
part,  his  acceptance  of  auch  aUowaoce 
did  not  estop  him  from  the  right  to  re- 
view the  referee's  decision  as  to  the 
other  claims.  Pect  v.  Richter  (1914) 
217  Fed.  880,  133  C.  0.  A.  590. 

A  person  desiring  a  review  of  the 
referee's  decision  on  the  allowance  or 
expanction  of  a  claim  must  present  bis 
petition  within  the  time  limited  therefor 
by  any  rule  of  the  court.  In  re  T.  M. 
Lesher  &  Son  (D,  C.  1910)  176  Fed. 
660.  25  Am.  Bankr.  Rep.   218.     If  no 


such  rule  applies,  he  must  act  with  rea- 
sonable promptness,  or  he  will  ba 
chargeable  with  laches,  and  may,  for 
that  reason,  be  denied  all  relief.  In  re 
Nichols  (D.  O.  1900)  166  Fed.  603,  22 
Am.  Bankr.  Rep.  216. 

It  was  within  the  discretion  of  the 
district  judge  to  permit  a  claimant  in 
bankruptcy  to  amend  the  specifications 
of  its  claim,  after  a  recommendation  by 
the  referee  that  a  composition  be  ac- 
cepted, where  the  referee  disallowed 
such  smendments  because  of  a  doubt  as 
to  his  power.  In  re  Soloway  &  Kata 
(C.  C.  A.  1914)  211  Fed.  333. 

On  such  a  petition  for  review,  the 
burden  of  proof  is  on  those  who  object 
to  the  referee's  decision  and  desire  its 
reversal.  In  re  WilUama  (D.  C.  1903) 
120  Fed.  542,  9  Am.  Bflnkr.  Rep.  731; 
In  re  Pittaburgh  I^ad  &  Zinc  Co.  (D. 
C.  1912)  198  Fed.  316,  28  Am.  Bankr. 
Bep.  880.  The  referee  is  vested  with 
a  large  measure  of  discretion  and  bis 
decision  on  any  matter  of  fact  or  evi- 
dence will  be  entitled  to  at  least  the 
weight  accorded  to  the  verdict  of  e 
Jury,  and  will  not  be  reversed  by  the 
court  unless  plainly  unsupported  by  the 
evidence  or  otherwise  palpably  erroue- 
ouB.  In  re  New  York  &  PhUadelphia 
Package  Co.  (D.  C.  1915)  225  Fed.  218; 
In  re  Miller  (D.  C.  1916)  225  Fed.  331; 
In  re  Charles  R.  Partridge  Lumber  Co. 
(D.  G.  1914)  215  Fed.  973:  Baumhauer 
V.  Austin  (1911)  186  Fed.  260,  108  C. 
0.  A,  306,  26  Am.  Bankr.  Bep.  385; 
In  re  Schwari  (D.  C.  1912)  200  Fed. 
309,  29  Am.  Bankr.  Hep.  700;  In  re 
Montgomery  (I>.  C.  1911)  185  Fed. 
955,  25  Am.  Baokr.  Rep.  431;  In  re 
Levin  (D.  0.  1009)  173  Fed.  119,  21 
Am.  Bankr.  Rep.  665;  In  re  Carter 
CD.  C.  1905)  138  Fed.  846,  15  Am. 
Bankr.  Rep.  126;  Id  re  Grant  (D.  C. 
1002)  118  Fed.  73,  9  Am.  Bankr.  Rep. 
93:  In  re  Stout  (D.  C.  1900)  109  Fed. 
794.  6  Am.  Bankr.  Rep.  505;  In  re 
Rider  (D.  C.  1899)  96  Fed.  811,  3  Am. 
Bankr.  Rep.  192. 

Where  a  referee,  in  rejecting  a  claim, 
erroneoualy  iguosed  material  legal  evi- 
dence, it  was  improper  for  the  district 
court  to  allow  the  claim,  in  addition  to 
reversing  the  determination  of  the  ref- 
eree; the  proper  procedure  being  to  re- 
mand the  claim  to  the  referee  for  re- 
hearing. Moore  v.  Crandall  (1913)  205 
Fed.  689,  124  0.  C.  A.  11. 


§  9642.  (Act  July  1,  1898,  c.  541,  §  58,  as  amended.  Act  June  25, 
1910,  c.  412,  §  9%.)  Notices  to  creditors. 
Notices  to  Creditors. — a  Creditors  shall  have  at  least  ten  days' 
notice  by  mail,  to  their  respective  addresses  as  they  appear  in  the 
list  of  creditors  of  the  bankrupt,  or  as  afterwards  filed  with  the 
papers  in  the  case  by  the  creditors,  unless  they  waive  notice  in 
writing,  of  (i)  all  examinations  of  the  bankrupt;  (2)  all  hearings  upon 
applications  for  the  confirmation  of  compositions ;  (3)  all  meetings  of 
creditors ;  (4)  all  proposed  sales  of  property ;  (5)  the  declaration  and 
time  of  payment  of  dividends;  (6)  the  filing  of  the  final  accounts  of 
the  trustee,  and  the  time  when  and  the  place  where. they  will  be  ex- 
amined and  passed  upon;   (7)  the  proposed  compromise  of  any  con- 
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troversy;  (8)  the  proposed  dismissal  of  the  proceedings,  and 
there  shall  be  thirty  days'  notice  of  all  applications  for  the  disch: 
of  bankrupts, 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at  1 
once  and  may  be  published  such  number  of  additional  times  as 
court  may  direct ;  the  last  publication  shall  be  at  least  one  w 
prior  to  the  date  fixed  for  the  meeting.  Other  notices  may  be  i 
lished  as  the  court  shall  direct. 

c  All  notices  shall  be  given  by  the  referee,  unless  otherwise  ordi 
by  the  judge.     (30  Stat.  561.    36  Stat.  841.) 

In  this  eectioD,  as  orlginallr  eoacted,  BubdlriBion  a  thereof  was  as  foil 
"a  Creditors  shall  have  at  least  ten  days'  notice  by  mail,  to  their  resjw 
addresses  as  they  appear  In  the  list  of  creditors  of  the  bankrupt,  or  as  i 
wards  filed  with  the  papers  in  the  case  by  the  creditors,  unlesa  they  i 
notice  in  writing,  of  (1)  all  eiaminatiODB  o(  the  bankrupt ;  (2)  all  bea 
upon  applications  for  the  confirmation  of  compositions  or  the  diechari 
bankrupts;  (3)  all  meeUngs  of  creditors;  (4)  all  proposed  sales  of 
erty  ;  (S)  the  declaration  and  time  of  payment  of  dividends ;  (6)  the 
at  the  final  accounts  of  the  trustee,  and  the  time  when  end  the  place  i 
they  will  be  examined  and  passed  upon ;  (T)  the  proposed  compromise  ol 
controversy,  and   (8)   the  proposed  dismissal  of  the  proceedings." 

It  was  amended  by  Act  June  25,  1910,  c,  412,  |  &Vi,  laat  cited  abov 
changing  the  time  of  notice  of  applications  tor  discharge  of  bankrupts,  m: 
Baid  subdivision  a  read  as  set  forth  here. 

Section  14  of  said  amendatory  Act  June  2D,  1910,  c.  412,  3Q  SUt.  842, 
vided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conforr 
to  the  provisions  of  the  original  act  as  previously  amended. 

If  ot««  «t  Deolslona 


Nolicis  to  cradltors^^The  require- 
ment of  this  section  that  notice  shall 
be  given  to  tlie  creditors  of  the  varioua 
Steps  in  the  proceeding  is  mandatory,  in 
such  sense  that  the  failure  to  give  no- 
tice of  any  particular  meeting  or  other 
matter  enumerated  in  the  statute  as 
requiring  notice  may  be  cause  for  set- 
'  ting  aside  the  proceedings  taken  there- 
in, or  in  such  sense  that  the  creditors 
who  should  have  been  notified,  and 
were  not,  may  not  be  tiouDd  by  anything 
done  at  the  meeting  or  in  relation  to  the 
matter  in  hand.  In  re  Gilbert  (D.  0. 
1900)  2  Nat.  Bankr.  News,  378;  In  re 
HaU  (D.  C.  1868)  2  N.  B.  R.  192,  Fed. 
Cas.  No.  5,922;  Anonymous  (D.  0. 
1867)  1  N.  B.  R.  122,  Fed.  Cas.  No. 
457.  In  an  action  agtiinst  an  asaignee 
in  bankruptcy  for  willful  neglect  to  give 
notice  of  creditors'  meetings,  it  Is  suffi- 
cient for  bim  to  show  that  he  placed  the 
notice  in  the  mail,  and  it  is  not  mate- 
rial to  show  that  It  was  received.  Rus- 
aeU  V.  Phelps  (1880)  42  Mich.  377,  4 
N.  W.  1.  But  the  jurisdiction  of  the 
court,  either  over  the  proceedings  in 
general  or  over  the  bankrupt's  appli- 
cation for  discharge,  is  not  made  de- 
pendent upon  the  correctness  ot  the 
bankrupt's  list  of  creditors  or  upon  the 
actual  receipt  of  notice  by  the  cred- 
itors. Jurisdiction  is  acquired  by  the 
petition  and  adjudication,  and  if  the  no- 
tices required  hy  the  act  were  duly 
and  regularly  published  and  served,  the 
regularity  of  the  proceedings,  or  the 
jurisdiction  of  tbe  court  to  proceed 
with  the  case,  is  not  affected  by  the 
failure  of  any  creditor,  or  any  number 
of  creditors,  to  receive  the  notice.  In 
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re  Archenbrown  (D.  G.  1875)  1 
B.  B.  146,  Fed.  Cas.  No.  504:  1 
SteUon  (D.  C.  1870)  3  N.  B.  R. 
Fed.  Gas.  No.  13,381.  See  In  re  S 
ler  (D.  O.  1899)  96  Fed.  400,  2 
Bankr.  Rep.  704. 

Written  notice  by  mail,  as  req 
by  this  section,  must  be  sent  to  fo 
creditors,  as  well  as  to  those  wh 
side  within  the  United  States.  ] 
Heys  (D.  C.  1867)  Fed.  Cas.  No.  f 

Notices  of  meetings  of  creditors 
sequent  to  the  first  should  be  se 
all  tbe  known  creditors,  whether 
have  i«oved  their  claims  or  not. 
Milla  (D.  C.  1874)  Fed  Cas.  No.  t 
RusseU  V.  Phelps  (ISiU)  42  Mich. 
4  N.  W.  1. 

If  the  name  of  a, given  credito 
pears  in  the  bankrupt's  list,  w{ 
statement  that  hia  residence  la 
known,  the  failure  to  give  bim  i 
will  not  vitiate  the  proceedings. 
Puiver  (D.  O.  1867)  Fed.  Cas. 
11,466. 

Clerical  errors  or  minor  Inaccui 
in  notices  to  creditors  will  not  v 
the  proceedings,  provided  tbey  ar 
such  as  to  mislead  or  deceive  cred 
In  re  Hill  (D.  a  1867)  Fed.  Cas 
6,481. 

■Wbese  an  assignee  in  bankr 
sought  to  renounce  his  trust  by  m 
an  application  for  his  discharge,  I 
on  his  own  affidavit,  alleging  thi 
tangible  assets  bad  come  to  his  1 
and  that  be  bad  no  Information  o 
property  belonging  to  tbe  ban 
other  than  a  chose  in  actJoD  In 
of  the  estate,  it  was  held  that  noti 
creditors  ot  such  application  waa 


Ch.  6)  BANKftOTTCY  «  S9>  S  9643 

eseaiT-    In  re  SaTiga  (D.  G.  1882)  12  alve  In  face  of  a  record  of  the  bank- 
Fed.  719.  ruptcy  court  that  tbe  stntutory  notice 
A  Judgment  creditor's  denial  that  he  was  given.    Clafiin  v.  Wolff  (N.  J.  1910) 
received   notice,   or   had   knowledge   of  96  A.  78. 
bankrnptc;  proceedinEa,  la  not  conclo- 

§  9643.  (Act  July  1,  1898,  c.  541,  §  59,  as  amended.  Act  June  25, 
1910,  c.  412,  §  10.)    Who  may  file  and  dismiss  petitions. 
Who  may  File  and  Dismiss  Petitions. — a  Any  qualiiied  person 
may  file  a  petition  to  be  adjudged  a  voluntary  bankrupt. 

b  Three  or  more  creditors  who  have  provable  claims  against  any 
person  which  amount  in  the  aggregate,  in  excess  of  the  value  of 
securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over;  or 
if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may 
file  a  petition  to  have  him  adjifdged  a  bankrupt. 

c  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and  one 
for  service  on  the  baykrupt. 

d  If  it  be  averred"  in  the  petition  that  the  creditors  of  the  bankrupt 
arc  less  than  twelve  in  number,  and  less  than  three  creditors  have 
joined  as  petitioners  therein,  and  the  answer  avers  the  existence  of  a 
larger  number  of  creditors,  there  shall  be  filed  with  the  answer  a 
list  under  oath  of  all  the  creditors,  with  their  addresses,  and  there- 
upon the  court  shall  cause  all  such  creditors  to  be  notified  of  the 
pendency  of  such  petition  and  shall  delay  the  hearing  upon  such 
petition  for  a  reasonable  time,  to  the  end  that  parties  in  interest 
shall  have  an  opportunity  to  be  heard;  if  upon  such  hearing  it  shall 
appear  that  a  sufficient  number  have  joined  in  such  petition,  or  if 
prior  to  or  during  such  hearing  a  sufficient  number  shall  join  therein, 
the  case  may  be  proceeded  with,  but  otherwise  it  shall  be  dis- 
missed. 

e  In  computing  the  number  of  creditors  of  a  bankrupt  for  the 
purpose  of  determining  how  many  creditors  must  join  in  the  peti- 
tion, such  creditors  as  were  employed  by  him  at  the  time  of  the 
filing  of  the  petition  or  are  related  to  him  by  consanguinity  or 
affinity  within  the  third  degree,  as  determined  by  the  common  law, 
and  have  not  joined  in  the  petition,  shall  not  be  counted. 

f  Creditors  other  than  original  petitioners  may  at  any  time  enter 
their  appearance  and  join  in  the  petition,  or  file  an  answer  and  be 
heard  in  opposition  to  the  prayer  of  the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the 
petitioner  or  petitioners  or  for  want  of  prosecution  or  by  consent  of 
parties  until  after  notice  to  the  creditors,  and  to  that  end  the  court 
shall,  before  entertaining  an  application  for  dismissal,  require  the 
bankrupt  to  file  a  list,  under  oath,  of  a!!  his  creditors,  with  their  ad- 
dresses, and  shall  cause  notice  to  be  sent  to  all  such"  creditors  of  the 
pendency  of  such  application,  and  shall  delay  the  hearing  thereon  for 
a  reasonable  time  to  allow  all  creditors  and  parties  in  interest  oppor- 
tnnity  to  be  heard.    (30  Stat.  561.    36  Stat.  841.) 

Id  this  eection,  as  originally  enacted,  Bubdivision  g  thereof  wan  sa  follows: 
"f  A  voluntary  oi  involuDtary  petition  shall  not  be  dismissed  by  the  petl- 
tioner  or  petitioners  or  Inr  want  of  prosecution  or  by  consent  of  parties  until 
after  notice  to  the  creditors." 

It  was  amended  by  Act  June  26,  lUlO,  c.  412,  }  10,  cited  above,  by  adding  to 
the  subdivision,  at  the  end  thereof,  tbe  further  provisions  beginning  with  the 
words  "and  to  tbat  end  the  court,"  etc.,  making  said  subdivision  read  as  set 
forth  here. 

Section  14  of  said  amendatory  Act  June  25,  1910,  c.  412,  36  Stat.  842,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  It  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act  as  previously  amended. 

Notes  of  Deolalons 

I;   Creditors  entlUed  (o  flls  Involuotary  ps- 
UUon. 
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4.   Katura  of  elklmt. 

G.    Time  ol  Mseni*!  at  cUimi. 

t.    Corporation  and  putnerahlp  cred- 
itors. 
T.    Baoursil  creditors. 

5.   Preferred  creditors. 

>.   Creditors  estopped  to  peUtlou. 

10.    Requisites     u     to     number     SDd 

■mount. 
IL    BollcltatloD,   procurement,  or  pur- 

11   WItbdrawsl  or  petitioner*. 

I.  VolMiitary  pttltisn  and  adjudiea- 
tioa^-A  bankrupt  in  a  Toluutar;  peti- 
tion need  odI;  ever  tbat  be  owei  debts 
wbich  he  is  unable  to  pay,  snd  desires 
to  take  tbe  beoeSt  of  the  act.  Id  re 
Lachenmaier  <igi3)  203  Fed.  32,  121  G. 
C.  A.  368. 

There  is  no  legal  obliEHtion  on  s.n  in- 
eolvent  debtor  to  file  ■  volnntary  peti- 
tion in  bankruptcj.  Richmond  Stand- 
ard St«e!  Spike  ft  Iron  Co.  v.  Allen 
(1906)  148  Fed.  857,  78  G.  C.  A.  389, 
17  Am.  Bankr.  Rep.  583;  Summer*  t. 
Abbott  (1803)  122  Fed.  36,  68  C.  G.  A. 
352, 10  Am.  Bankr.  Bep.  254. 

A  voluntary  petition  maj  be  with- 
drawn and  all  further  proceedings  stay- 
ed on  the  appllcatioD  of  tbe  petitioner, 
before  an  adjudication  bas  been  made, 
upon  proper  cause  shown  and  the  pay- 
ment of  costs,  fii  parte  Randall  (C.  O. 
1842)  Fed.  Caa.  No.  11,550.  But  this 
canuot  be  done  if  it  la  opposed  by  the 
creditors,  except  upon  abowioB  very 
substantial  grounds.  Bz  parte  Har- 
ris (D.  C.  1845)  Fed.  Cias.  No.  6,110. 
Bat  where,  upon  the  institution  of  pro- 
ceedings in  composition,  it  appeared 
that  no  adiadication  had  yet  been  made 
upon  the  bankruptcy  petition,  wbich 
was  voluntary,  it  was  held  that  an  ad- 
judication ought  not  to  be  made  mere- 
ly because  certain  creditors  asked  it, 
if  the  debtor  did  not  desire  IL  In  re 
AlBberg  (D.  G.  1877)  Fed.  Gas.  No. 
%0. 

After  an  adjudication  of  bankruptcy 
has  been  made,  it  is  not  open  to  the 
bankrupt  to  withdraw  and  obtain  a  dis- 
missal of  the  proceedings  without  the 
concurrence  of  aU  whose  interest  ma; 
be  affected.  In  re  GHe  (D.  G.  1842) 
Fed.  Gas.  No.  5,423. 

Where  a  petition  In  involuntary  bank- 
ruptcy Is  filed,  the  default  of  the  de- 
fendant, through  failure  to  appear,  does 
not  convert  tbe  proceeding  into  one  of 
voluntary  bankruptcy.  In  re  Taylor 
(1900)  102  Fed.  728.  42  C.  G.  A,  1,  4 
Am.  Bankr.  Rep.  515. 

A  voluntary  petitiaD  for  adjudication 
of  a  corporation  as  a  bankrupt  filed 
pursuant  to  ths  authority  of  the  board 
of  directors  is,  in  the  absence  of  any 
restriction  by  statute  or  charter  and 
by-laws  as  to  the  powers  of  the  board, 
sufficient.  In  re  Guanacevl  Tunnel  Co. 
(1612)  201  Fed.  316,  119  G.  C-  A.  554. 

If  proceedings  in  involuntary  bank- 
ruptcy are  begun  against  a  corporation, 
and  it  adopts  a  resolution  consenting  to 
an  adjudication  being  made,  the  pro- 
ceeding   sub  Stan  ttally    becomes    volua- 
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tary,  though  compalaorj  Id 
re  New  Amsterdam  Motor  C 
ISIO)  180  Fed.  943,  24  Ai 
Rep.  757. 

Where  a  petition  is  filed  by 
ber  of  a  Srm  against  the  fin 
partners,  it  is  involuntary  in 
it  affects  the  partners  who  i 
sent,  and  hence  they  cannot  I 
ed  bankrupt  except  upon  pn 
commission  of  ao  act  of  b 
within  the  statutory  time.  Ii 
Ceballos  &  Co.  (D.  C.  1008) 
445.  20  Am.  Bankr.  Bep.  459 

Whether  a  court  of  b 
should  proceed  under  a  volun 
tioD  of  a  debtor,  or  a  pendin. 
lary  petition  against  bim  is  n 
tioD  of  jurisdiction  or  of  ri{ 
parties,  but  one  of  practice; 
adjudication  should  be  madi 
proceeding  in  whicb,  under  a 
cumstances,  it  appears  to  b 
best  interests  of  the  entire  ei 
a  general  rule,  it  should  be  m 
voluntary  ease,  with  proper 
to  the  rights  of  prior  petition 
tors,  because  quicker,  less  ' 
and  leas  likely  to  lead  to  coi 
tion;  and  the  court  is  not 
from  acting  under  this  gener 
the  fact  that  the  debtor  may 
peared  and  participated  in  th 
tary  proceeding  under  sucl 
stances  as  migbt  ordinarily 
estoppel  if  hfs  own  interests  s 
involved.  In  re  New  Cbattano 
ware  Go.  (D.  C.  1911)  190 
27  Am.  Bankr.  Hep.  77.  Ai 
re  Stegar  (D.  C.  1902)  113 
7  Am,  BsDkr.  Rep.  665;  In  r 
(D.  G.  1842)  Fed.  Gas.  No.  : 
re  Ftanagnn  (D.  C.  1878)  18 
439.  Fed.  Gas.  No.  4.850.  G( 
re  Stewart  (D.  C.  1868)  3  N. : 
Fed.  Cas.  No.  13.419;  In  r. 
maier  (C.  C.  A.  1913)  203  Fi 
Am.  Bankr.  Rep.  325. 

2. Oppoaitioa  by  orvdll 

act  does  not  authorize  credii 
proposed  voluntary  bankrupt 
swers  in  opposition  to  his  pe 
adjudication.  In  re  Jehu  (D. 
94  Fed.  638,  2  Am.  Bankr.  : 
In  re  R.  H.  Pennington  &  C 
1915)  228  Fed.  388. 

Creditors  vrill  not  be  heard 
that  a  debtor  filing  a  petition 
tary  bankruptcy  la  not  in  rea 
vent  and  therefore  not  entitl 
benefits  of  the  act.  In  re  Cai 
C.  1902)  115  Fed.  246.  8  Ai 
Rep.  270;  In  re  Fowler  (D. 
Fed,  Caa.  No.  4,098.  A  ere. 
not  complain  of  an  adjudicatio: 
mptcy  of  a  corporation  in  a 
proceeding  on  the  ground  tha 
notary  petition  waa  filed  wi 
thori^.  In  re  Guanacevl  T 
(1912)  201  Fed.  316,  119  O.  ' 
The  giving  of  preferences,  1 
transfers  of  property,  conce: 
assets,  or  other  acts  in  coni 
of  the  atatnte,  u«  not  groun 
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JecUon  to  an  adJndicaUon  in  toIudU.!? 
bankmptcy.  In  re  Houghton  <D.  C. 
1842)  Fed.  Caa.  No.  6,727;  Ex  parte 
Paget  (D.  O.  1842)  Fed.  Caa.  No.  10,- 
670:  Compare  In  le  Bailey  (D.  C. 
1842)  Fed.  Caa.  No.  726.  Mere,  pend- 
ency  of  an  involuntary  bankruptcy  peti- 
tion does  not  deprive  the  court  of  ju- 
risdiction to  receive  and  consider  a  vol- 
untary petition.  In  re  Idchenmaier 
tl913)  203  Fed.  32,  121  C.  G.  A,  868, 
following  In  re  Stegar  <D.  G.  1902) 
113  Fed.  978. 

The  objection  that  tb<  district  court 
for  a  district  was  without  Jurisdiction 
to  adjudicate  a  corporation  a  bankrupt, 
on  the  ground  that  it  bad  not  main- 
tained il8  principal  place  of  bneiQeBH  in 
the  district  for  the  greater  part  of  six 
months  before  the  filing  of  the  petition 
as  required  i>;  S  2  (1),  ante,  {  9586 
(1),  is  jurisdictional,  and  may  be  made 
bj  a  creditor.  In  re  Guanacevi  Tunnel 
Co.  (1812)  201  Fed.  316,  119  C.  C.  A. 
S!H:  In  re  Waielbaum  (D.  C.  1899)  98 
Fed.  S80,  8  Am.  Bankr.  Bep.  302. 

Where  a  petition  in  voluntary  bank- 
ruptcy, on  which  an  adjudication  ia 
made,  doea  not  correctly  allege  the  res- 
idence, domicile,  and  principal  place  of 
busineia  of  the  debtor,  the  adjudica- 
tion may  be  vacated  for  want  of  juris- 
diction on  the  petition  of  creditors,  or 
of  a  receiver  appointed  by  a  sCate  court. 
In  re  San  Antonio  Land  &  Irrigation 
Go.  (D.  C.  1916)  228  Fed.  984.  But 
creditors  who  prove  their  debts,  choose 
a  trustee,  and  otherwise  participate  in 
the  proceedings  bo  as  to  recognize  their 
validity,  will  be  considered  a«  having 
waived  the  objection  of  a  want  of  ju- 
risdiction, and  cannot  first  set  it  up  in 
oppoeition  to  the  bankrupt's  applica- 
tion for  diBcbarge.  Allen  v.  Thompson 
(D.  C.  1882)  10  Fed.  116;  In  re  Ma- 
son (D.  C.  1900)  99  Fed.  256,  3  Am. 
Bankr.  Hep.  599. 

3.  Craditora  BntltlMl  to  flia  involun- 
tary petillon. — Each  creditor  joining  in 
a  petition  in  involuntary  bankruptcy 
must  be  the  owner  of  a  demand  or 
claim  provable  against  the  bankrupt. 
In  re  Howell  (1914)  215  Fed.  1,  131  G. 
C.  A.  309;  In  re  Crafts- Rid rdon  Shoe 
Co.  (D.  C.  1910)  185  Fed.  931,  26  Am. 
Bankr.  Rep.  449,  Bankruptcy  Act  1898, 
H  59b.  63.  Persona  related  to  the  al- 
leged bankrupt  vrithin  the  third  degree 
of  consanguinity  may  bring  a  petition  in 
involuntary  bankruptcy  againat  him,  al- 
though it  is  provided  that  they  are  not 
to  be  Included  in  computing  the  total 
number  of  bis  creditora  for  the  purpose 
of  ascertaining  whether  a  sufficient  pro- 
portion have  joined  in  the  petition. 
Ferkins  v.  Dorman  (D.  C.  1918)  206 
Fed.  858.  A  corporation  of  another 
State  may  be  a  petitioning  creditor,  and 
It  is  not  necessary  to  allege  that  it  baa 
obtained  the  right  to  do  business  in  the 
state  where  the  proceeding  ia  brought. 
In  re  R.  L.  Radke  Co.  (D.  G.  1911) 
193  Ted.  785,  27  Am.  Bankr.  Rep.  950. 
9at  peraoiu  who  extended  credit  to  a 


corporation,  in  violation  of  the  eipresa 
provisions  of  the  statute  under  which  it 
waa   organised   that   it   should   neither 

give  nor  receive  credit,  have  no  claims 
which  could  be  proved  in  bankruptcy 
against  it,  and  cannot  maintain  a  peti- 
tion to  have  It  adjudged  an  invoiuntary 
bankrupt.  In  re  Wyoming  Valley  Co- 
op. Ass'n  (D.  C.  1912)  198  Fed.  436, 
28  Am.  Bankr.  Rep.  462. 

A  creditor  who  has  aold  and  assigned 
hia  claim  has  no  standing  to  bring  or 
Join  in  the  petition.  In  re  Burliogton 
Malting  Co.  (D.  a  1901)  109  Fed.  777, 
6  Am.  Bankr.  Rep.  369.  This  applies 
to  one  who  was  qualified  at  the  time 
the  original  petition' was  filed,  but  ceas- 
ed to  be  a  creditor  before  the  filing  of 
an  amended  petition,  the  first  having 
been  dlgmissed  for  insufficiency.  In  re 
Western  Savings  ft  T.  Co.  (D.  C. 
1877)  Fed.  Caa.  No.  17,442,  It  is  im- 
material that  a  creditor  baa  contracted 
to  sell  his  claim,  agreeing,  as  a  condi- 
tion, first  to  join  in  a  petition  in  bank- 
ruptcy against  the  debtor,  if  the  trans- 
fer is  not  made  until  after  the  petition 
Is  filed.  Lowenatein  v.  Henry  McShane 
Mfg.  Co.  {D.  C.  1904)  130  FPd.  1007, 
12  Am.  Bankr.  Rep.  601.  The  bank- 
ruptcy proceeding  ia  not  defeated  by  the 
fact  that  one  of  the  petitiooing  cred- 
itors baa  received  payment  of  hia  claim 
from  the  debtor  after  the  filing  of  the 
petition.  In  re  Lutfy  (D.  C.  1907)  166 
Fed.  873,  19  Am.  Bankr.  Hep.  614. 

A  creditor  of  a  bankrupt  may  not 
split  up  Ms  claim  and  assign  some  of 
the  parts  to  other  persona  for  the  pur- 
pose of  qualifying  them  as  joint  peti- 
tioners in  a  proceeding  in  Involuntefy 
bankruptcy.  In  re  Halaey  Electric 
Generator  Co.  (D.  0.  1908)  163  Fed. 
118,  20  Am.  Bankr.  Bep.  738.  One  is 
not  qualified  as  a  petitioner  to  whom 
a  claim  has  been  transferred  without 
consideration  and  as  a  mere  subterfuge 
to  avoid  a  possible  set-off  or  counter- 
claim. In  re  Pangborn  (D.  C.  1910) 
185  Fed.  673,  26  Am.  Bankr.  Rep.  40. 
Where  separate  creditors  of  a  bank- 
rupt assigned  their  claims  to  assignees, 
wbo  bad  no  financial  interest  in  the 
claims,  but  held  the  same  merely  as 
trustees  for  their  respective  assignors, 
they  were  nevertheless  entitled  to  the 
rights  of  creditors.  In  re  Halsey  Elec- 
tric Generator  Co.  (D.  G.  1908)  163 
Fed.  118,  20  Am.  Bankr.  Rep.  738. 

A  state  may  be  a  petitioner  in  invol- 
nntary  bankruptcy  against  its  debtor. 
In  re  Chamberlin  (D,  C.  1877)  Fed. 
Cas.  No.  2,580. 

A  married  woman  may  file  a  petition 
against  her  own  husband,  if  the  law  of 
the  state  permits  the  creation  of  en- 
forceable debts  as  between  man  and 
wife,  and  she  is  an  actual  creditor  of 
her  husband  in  good  faith,  having  a 
pcovable  claim.  In  re  Novak  (D.  G. 
1900)  101  Fed.  800,  4  Am.  Bankr.  Rep. 
811. 
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the  debtor's  UabtUtr  1«  &xea  and  not 
contingent,  will  support  a  petition  in 
bankruptcy,  aa  in  the  case  of  a  prom- 
iasor;  note  not  ret  due.  In  re  Rothen- 
bers  (D.  C.  1905)  140  Fed.  798, 15  Am. 
Baokr.  Rep.  485;  LiuD  t.  Smith  (C.  C. 
1870)  4  N.  B.  K.  46,  Fed.  Caa.  No. 
8,375;  In  re  Alexander  <D.  C.  1870)  4 
N.  B.  R,  178,  Fed.  CflB.  No.  181;  Phelps 
T.  Clasen  (C.  C.  1868)  Pad.  Caa.  No. 
1I.0T4:   In  re  Mntler  (D.  G.  1809)  3  N. 

B.  K.  329,  Fed.  Caa.  No.  9,912;  In  re 
Ouimette  <D.  C.  1870)  Fed.  Gas.  No. 
10,622;  Barton  v.  Tower  (D.  C.  1842) 
Fed.  Caa.  No.  1,085:  In  re  King  (D.  0. 
1842)  Fed.  Cas.  No.  7.780.  Compare 
In  re  Morse  (C.  C.  1879)  Fed.  Caa.  No. 
9,861. 

A  anret;  who  has  not  paid  the  debt 
is  not  a  creditor  in  auch  aense  as  to 
be  entitled  to  &Ie  a  petition  in  bank- 
ruptcy against  the  principal  debtor. 
PbiUipa  V.  Dreber  Shoe  Co.  (D.  O. 
1902)  112  Fed.  404,  7  Am.  Bankr.  Bep. 
326.  See  Boyce  t.  United  Sutes  Fidel- 
ity Sc.  Guaranty  Co.  (1901)  111  Fed. 
138,  49  C.  C.  A.  276,  7  Am.  Bankr. 
Bep.  6.  Nor  a  subcontractor  whosa 
claim  against  the  contractor  was  not 
to  become  fixed  until  the  latter  sbould 
have  been  paid  by  the  owner,  the  lat- 
ter event  not  having  occurred  at  the 
time  of  filing  the  petition.  In  re  Ellis 
(1906)  143  Fed.  103,  74  C.  O.  A.  297. 
16  Am.  Bankr.  Rep.  221. 

Where  the  law  of  the  state  provides 
that  a  tax  collector  may  sue  for  the 
recovery  of  delinquent  taxes  only  aft- 
er they  have  remained  unpaid  for  three 
months,  he  cannot  maintain  a  petition 
in  bankruptcy  against  the  taxpayer 
without  showing  that  the  prescribed 
time  has  elapsed.  Id  re  Corwin  Mfg. 
Co.  <D.  C.  1910)  180  Fed.  676,  28  Am. 
Bankr.  Rep.  269. 

The  claim  of  a  creditor  entitling  blm 
to  file  or  join  in  a  petition  in  bank- 
ruptcy may  be  an  equitable  demand. 
Sigsby  V.  Willis  (D.  C.  1809)  Fed.  Cas. 
No.  12,849.  Or  the  liability  ot  a  stock- 
holder in  a  corporation  to  pay  the 
debts  of  the  corporation  to  the  extent 
of  the  unpaid  balance  on  his  stock. 
In  re  Putnam  (D.  C.  1911)  193  Fed. 
464,  27  Am,  Banhr.  Rep.  923;  Walker 
V.  Woodside  (C,  C.  A.  1908)  164  Fed. 
680,  21  Am.  Bankr.  Rep.  132.  Or  a 
liability  of  directors  to  creditors  o(  a 
corporation  growing  out  ot  the  embez- 
zlement or  misappropriation  of  Its 
funds  by  ita  officers.    In  re  Brown  (0. 

C.  A.  1908)  164  Fed.  673,  21  Am. 
Bsnkr.  Rep.  123.  Or  where  the  claim 
is  a  fixed  liability,  though  the  amount 
of  damages  -remains  to  be  determined 
and  liquidated.  In  re  Frederick  L. 
Grant  Shoe  Co.  (D.  C.  1903)  125  Fed. 
576,  11  Am.  Baokr.  Rep.  48.  But 
otherwise  as  to  on  unliquidated  claim, 
the  validity  of  which  is  not  admitted 
but  la  disputed.  In  re  Big  Meadows 
Gas  Co.  <D.  C.  1902)  113  Fed.  974,  T 
Am.  Bankr.  Bep.  697.  A  creditor  ia 
entitled  to  file  or  join  in  the  petition 
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who  holdi  a  claim  for  breach 
executory  contract  In  re  Stern 
116  Fed.  604,  54  C.  C.  A.  60, 
Bankr.  Rep,  069.  Or  a  da 
damages  arising  out  of  a  brt 
warranty  on  the  aale  of  persons 
erty.  Frederick  L.  Grant  8h 
T.  W.  M.  Laird  Co.  (1909)  21! 
445.  29  Stip.  Ct  332,  53  L.  £ 
21  Am.  Bankr.  Rep.  4S4.  Com] 
re  Morales  (D.  C.  1901)  105  Fi 
6  Am.  Bankr.  Bep.  425.  B 
whose  claim  is  for  uoliquidate 
ages  grovring  ojit  of  an  alleged 
not  qualified  aa  a  petitioning  c 
In  re  Brinckman  (D.  0.  1900)  li 
65,  4  Am.  Baokr.  Rep.  551, 
Beers  v.  Hanlin  (D.  C.  1900)  1 
695,  8  Am.  Bankr.  Bep.  745;  E 
Charles,  14  East,  197.  16  Te 
Bat  otherwise  when  a  dsim  fc 
ages  has  been  reduced  to  jndgm< 
re  Pntman  (D.  O.  1911)  193  Fi 
27  Am.   Bankr.  Rep.   923. 

A  creditor  cannot  maintain 
tion  in  involuntary  bankruptcy 
debt  which  Is  outlawed  by  the 
of  limitations.  In  re  Putman 
1911)  193  Fed.  464.  27  Am. 
Rep.  923;  In  re  Lipmau  (D.  C 
94  Fed.  353.  2  Am.  Bankr.  R 
In  re  Resler  (D.  C.  1699)  96  Fi 
2  Am.  Bankr.  Rep.  602;  In  n 
wall  (C.  C.  1871)  6  N.  B.  R.  30 
Cas.  No.  3,250.  Nor  a  debt  w) 
operation  of  law,  would  be  eitin 
by  the  adjudication  in  bankrupt 
re  Windt  (D.  O.  1910)  177  F( 
24  Am.  Bankr.  Rep.  636.  Nor 
against  which  there  exists  a  c 
claim,  of  a  nature  to  be  prav 
bankruptcy,  sufficient  to  redu 
creditor's  claim  below  the  juris 
al  amount.  In  re  Osage  Valle 
K.  R.  Co.  (D.  C.  1873)  9  N.  B. 
Fed.   Gas.   No.    10.592. 

Creditors  who  have  proved 
claims  in  bankruptcy  are  not  < 
while  the  estate  is  still  in  pro 
administration,  though  after  th< 
rupt  has  been  refused  a,  dischi 
maintain  proceedings  to  hare  1 
Judged  a  bankrupt  a  second  t 
account  of  the  same  debts, 
ground  that  be  has  acquired  p 
after  the  first  adjudication  whir 
alleged  to  have  conveyed  in  fi 
hia  creditors.  In  re  Barton'a 
(D.  C.  1906)  144  Fed.  640.  : 
Bankr.  Rep.  568. 

5.  ^—  Time  of  aooraal  •(  « 

A  debt  contracted  before  the  j 
of  the  bankruptcy  law  is  wit 
operation  and  will  support  a  i 
and  it  is  no  objection  that  the 
is  thus  made  to  retroact  by  gii 
creditor  a  remedy  which  was  no 
able  to  him  when  the  claim  < 
Ex  parte  Hull  (D.  O.  1842)  Fe 
No.  6,806. 

Some  of  the  decisions  hold  tfa 
those  creditors  can  bring  or  ioii 
petition     who     had     provable 
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asainst   the  bankrupt  at  the  time  of 
the    commission  of  the  alleged  act  of 
bankruptcy.     Brake  y.  Callison   (1904) 
129  Fed.  201,  63  G.  G.  A.  359,  11  Am. 
Bankr.   Bep.  797;    In  re  Gallison  (D. 
G.  1903)  130  Fed.  987,  12  Am.  Bankr. 
Bep.    344;     In    re    Brinkman    (D.    G. 
1900)  103  Fed.  65,  4  Am.  Bankr.  Bep. 
561;     Beers    v.   Hanlin    (D.    G.   1900) 
99  Fed.  695,  3  Am.  Bankr.  Rep.  745; 
In  re  MuUer  (D.  G.  1869)  3  N.  B.  B. 
329,  Fed.  Gas.  No.  9,912.    But  others 
hold  that  it  is  only  necessary  that  the 
petitioning  creditors  should  have  prov- 
able claims  at  the  time  they  sign  the 
petition.     In  re  Banyan   (D.  G.  1910) 
180  Fed.  498,  24  Am.  Bankr.  Bep.  72, 
affirmed  without  opinion  in   (G.  G.  A. 
1910)    181  Fed.  1021,  24  Am.  Bankr. 
Bep.    954;    In  re  Lewis  F.   Perry   & 
Whitney  Go.    (D.    G.   1909)    172   Fed. 
745,    22   Am.    Bankr.    Rep.    772;     Ex 
parte  Shouse   (D.  G.  184%)  Fed.  Gas. 
No.    12,815. 

6.  —  Corporation  and  partnership 
oradltors^-Oreditors  of  a  corporation 
who  are  also  stockholders  ajid  directors 
of  the  company  are  not  precluded,  by 
reason  of  that  relation,  from  com- 
mencing proceedings  in  involuntary 
bankruptcy  against  the  corporation. 
In  re  Rollins  Gold  &  Silver  Min.  Go. 
(D.  G.  1900)  102  Fed.  982,  4  Am. 
Bankr.  Rep.  327;  Home  Powder  Go. 
V.  Geis  (G.  G.  A.  1913)  204  Fed.  568, 
29  Am.  Bankr.  Rep.  580. 

One  is  not  a  creditor  of  a  corpora- 
tion, within  the  meaning  of  the  law, 
merely  because  goods  furnished  by  him 
were  shipped  to  and  used  by  the  com- 
pany, where  they  were  billed  and 
charged  to  another  corporation,  though 
the  latter  owns  the  stock  and  controls 
the  business  of  the  former  company. 
In  re  Hudson  River  Electric  Power 
Co.  (D.  G.  1909)  173  Fed.  934,  23 
Am.  Bankr.  Rep.  191. 

A  creditor  of  a  partnership  is  also 
a  creditor  of  each  member  of  the  firm, 
and  is  entitled  as  such  to  join  in  a  pe- 
tition in  bankruptcy  against  one  of  the 
partners  individuaUy.  In  re  Mercur 
(D.  G.  1899)  95  Fed.  634,  2  Am.  Bankr. 
Rep.  626.  One  partner  may  file  a 
petition  against  the  firm  and  his  co- 
partners. In  re  J.  M.  Geballos  &  Go. 
(D.  G.  1908)  161  Fed.  445,  20  Am. 
Bankr.  Rep.  459.  But  not  where  his 
only  claim  is  for  a  share  in  the  assets 
of  the  firm,  growing  out  of  unsettled 
partnership  transactions,  since  in  that 
case  he  could  not  compete  with  Qrm 
creditors,  his  right  being  subordinate 
to  their  claim  to  full  satisfaction  out  of 
firm  property.  Sigsby  v.  Willis  (D.  G. 
1869)  Fed.  Gas.  No.  12,849;  In  re 
Schenkein  (D.  G.  1902)  113  Fed.  421. 

7.  ^-»  Secured  oredltors*— Secured 
creditors,  as  well  as  those  who  are  un- 
secured, may  file  a  petition  in  involun- 
tary bankruptcy,  although,  in  making 
np  the  requisite  amount  of  debts,  their 
claimg  are  to  be  counted  only  to  the 


extent  to  which  they  may  exceed  the 
value  of  the  securities.  Emerine  v. 
Tarault  (1915)  219  Fed.  68,  134  G.  G. 
A.  606;  In  re  Bloss  (0.  G.  1870)  4 
N.  B.  R.  147,  Fed.  Gas.  No.  1,562; 
In  re  Stonsell  (G.  G.  1872)  6  N.  B.  R. 
183,  Fed.  Gas.  No.  13,293;  In  re  Alex- 
ander (D.  G.  1870)  4  N.  B.  R.  178,  Fed. 
Gas.  No.  161;  In  re  Galifornla  Pac 
R.  Go.  (D.  G.  1874)  11  N.  B.  R.  193, 
Fed.  Gas.  No.  2,315.  See  In  re  Hazens 
(G.  O.  1877)  Fed.  Gas.  No.  6,286. 

8.  —  Preferred    oreditor8.^Numer- 

ous  authorities  maintain  that  a  cred- 
itor who  has  received  a  preference  is 
not  thereby  disqualified  from  bringing 
a  petition  in  involuntary  bankruptcy 
against  his  debtor.  In  re  Hornstein 
(D.  G.  1903)  122  Fed.  266,  10  Am. 
Bankr.  Rep.  308;  In  re  Herzikopf  (D. 
G.  1902)  118  Fed.  101,  9  Am.  Bankr. 
Rep.  90;  In  re  Norcross,  1  Nat.  Bankr. 
News,  257,  1  Am.  Bankr.  Rep.  644; 
In  re  Gain,  1  Nat.  Bankr.  News,  389, 
2  Am.  Bankr.  Rep.  378;  In  re  Bloss 
(G.  G.  1870)  Fed.  Gas.  No.  1,562;  In 
re  Galifornia  Pac.  R.  Go.  (D.  G.  1874) 
11  N.  B.  R.  193,  Fed.  Gas.  No.  2,315; 
In  re  StanseU  (G.  G.  1872)  6  N.  B. 
R.  183,  Fed.  Gas.  No.  13,293;  Rankin 
▼.  Florida,  A.  &  G.  G.  Ry.  Co.  (D.  G. 
1868)  1  N.  B.  R.  647,  Fed.  Gas.  No. 
11,567;  Goxe  v.  Hale  (G.  G.  1872)  8 
N.  B.  R.  562,  Fed.  Gas.  No.  3,310. 

The  majority  of  the  decisions  hold 
that  a  creditor  having  a  preference, 
which  he  does  not  surrender  or  dis- 
claim, is  not  entitled  to  join  in  the  pe- 
tition, and  that  if  his  elimination  re- 
duces the  number  of  creditors  (or  the 
amount  of  their  claims)  below  what  the 
statute  requires,  the  defect  is  jurisdic- 
tional and  the  petition  must  be  dismiss- 
ed. In  re  Fishblate  Clothing  Go.  (D. 
G.  1903)  125  Fed.  986,  11  Am.  Bankr. 
Rep.  204;  In  re  Schenkein  (D.  G.  1902) 
113  Fed.  421;  In  re  Burlington  Malt- 
ing Co.  (D.  O.  1901)  109  Fed.  777,  6 
Am.  Bankr.  Rep.  369;  In  re  Rogers 
MUling  Co.  (D.  G.  1900)  102  Fed.  687, 
4  Am.  Bankr.  Rep.  540;  In  re  Gillette 
(D.  G.  1900)  104  Fed.  769,  5  Am. 
Bankr.  Rep.  119;  Buckingham  v. 
Schuylkill  Plush  &  Silk  Co.  (1902)  38 
Misc.  Rep.  305,  77  N.  Y.  Supp.  857; 
In  re  Hunt  (D.  G.  1871)  5  N.  B.  R. 
433,  Fed.  Gas.  No.  6,882;  In  re  Rado 
(D.  G.  1872)  Fed.  Gas.  No.  11,522; 
Bcker  v.  McAllister  (1876)  45  Md.  290. 
But  a  creditor  will  not  be  considered  as 
preferred  because  he  holds  as  security 
for  his  debt  a  life  insurance  policy  hav- 
ing no  surrender  value.  In  re  BloUnt 
(D.  C.  1906)  142  Fed.  263,  16  Am. 
Bankr.  Rep.  97. 

Where  a  preferred  creditor  based  his 
petition  on  a  separate  and  distinct  debt, 
as  to  which  he  had  received  no  prefer- 
ence, held,  that  he  was  not  qualified  to 
join  in  the  petition.  In  re  Rogers  Mill- 
ing Co.  (D.  C.  1900)  102  Fed.  687,  4 
Am.  Bankr.  Rep.  540. 

A  preferred  creditor  cannot  proceed 
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for  edjudicatiaD  against  bis  debtor  when 
he  allegea  as  the  act  of  bankruptcy  □□ 
which  his  petition  ii  founded  the  very 
act  of  prefereuce  to  which  he  was  a 
party,  as  he  is  estopped  on  every  priu- 
dpie  of  equity,  and  the  law  ahould  dis- 
courage a  course  of  procedure  which 
wouJd  amount  to  laying  a  trap  for  an 
emburraBsed  and  unwary  debtor.  In  re 
Currier  (D.  C.  1875)  13  N.  B.  R.  68, 
Fed.  Caa.  No.  3,492;  In  re  WUUams 
(D.  C.  1876)  14  N.  B.  R.  132,  Fed. 
Cas.  No.  17.706. 

If  the  preferred  creditor,  in  his  peti- 
tion, diaclaims  or  abjures  the  preference 
which  he  has  received,  or  offers  to  sur- 
render or  vacate  it,  or  to  bring  the 
money  into  court,  it  it  was  a  payment 
in  money,  or  if  he  will  otherwise,  ac- 
cording to  its  nature,  renounce  ail  ben- 
efit or  advantage  from  It,  then  he  may 
join  in  the  petition  as  an  ordinary  cred- 
itor. In  re  Murphy  (D.  C.  1815)  225 
Fed.  392;  In  re  Vastbinder  (D,  C. 
1903)  126  Fed.  41T,  11  Am.  Bankr. 
Rep.  118;  Stevens  v.  Nave-McCord 
MercanUle  Co.  (C.  C.  A.  1906)  ISO 
Fed.  71.  17  Am.  Bankr.  Rep.  609;  In 
re  Mareer  (D.  C.  1872)  6  N.  B.  E.  351, 
Fed.  Cas.  No.  9.060. 

A  creditor  is  not  disqualified  from  pe- 
titioning, because  of  the  receipt  of  a 
payment  more  than  fonr  months  previ- 
ously, which,  if  made  within  that  time, 
would  have  l>een  preferential,  but  un- 
der the  actual  drcum stances  is  not.  In 
re  Girard  Glazed  Kid  Co,  (D.  0.  1904) 
129  Fed.  841,  12  Am.  Bankr.  Rep.  295. 

9.  —~  Creditors  aitappad  ta  psM- 
tlon.— Where  the  act  of  bankruptcy  re- 
lied on  in  an  involuntary  petition  is  the 
makiDg  of  a  general  assignment  for  the 
benefit  of  creditors,  no  creditors  will  be 
entitled  to  join  in  the  petition  who 
have  recognized  and  assented  to  the  aa- 
signnent  and  participated  in  the  pro- 
ceedings under  it,  so  as  to  make  them- 
selves parties  to  it,  being  estopped  by 
the  election  between  their  rights  under 
the  assign  merit  and  those  under  the 
bankruptcy  law.  Despres  v.  Galbraith 
(1914)  2J3  Fed.  190,  129  C.  C.  A,  534; 
Utz  &  Dunn  Co.  v.  Regulator  Co. 
<1914)  213  Fed.  3IB.  130  C.  C.  A.  17; 
In  re  Lewis  F.  Perry  &  Whitney  Co. 
(D.  C.  1909)  172  Fed.  745.  22  Am. 
Bankr.  Rep.  772;  Moulton  v.  Coburn 
<1904)  131  Fed.  201.  66  C.  C.  A.  90, 
12  Am.  Bankr.  Rep.  553;  In  re  Roma- 
now  (D.  C.  1899)  92  Fed.  510,  1  Am. 
Bankr.  Rep.  461;  Durham  Paper  Co.  r. 
Seaboard  KnitUng  Mills  (D-  C.  1903) 
121  Fed.  179,  10  Am.  Bankr.  Rep.  29; 
In  re  Kraft   (D.  C.  1880)  3  Fed.  892. 

This  rule  is  spplied  as  against  cred- 
itors who  have  received  and  accepted 
dividends  on  their  claims  under  the  as- 
signment. In  re  Brokaw  (D.  C.  1882) 
11  Fed.  704.  Or  who  hsTe  filed  their 
Cjaima  and  permitted  the  assignee  to 
sell  the  property  and  collect  the  pro- 
ceeds. Involving  delay  and  expense. 
Simonson  v.  Sinsheimer  (1898)  95  Fed. 
948,  S7  C.  C.  A.  337.  Or  who  have 
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simply  allowed  four  mouths  to  i 
without  attempting  to  institute  o 
in  bankruptcy  proceedings.  In  re 
ia  F.  Perry  &  Whitney  Co,  (1 
1909)  172  Fed.  752,  22  Am.  I 
Rep.  780. 

The  rule  does  not  apply  to  a  a 
who  merely  offered  to  assent  to  tl 
signment  if  the  assignee  shou 
changed,  which  was  not  done.  I 
V.  Ward  (D.  C.  1870)  3  N.  B.  R 
Fed.  Cas.  No.  13,241.  Or  who  a 
to  the  state  court  to  have  the  be 
the  assignee  increased.  Perry  v. 
ley  (D.  0.  1868)  1  N.  B.  R.  559 
Gas.  No.  11,006.  Or  who  merel: 
bis  claim  in  the  as  signment  pn 
ings  but  derived  no  benefit  from  i 
re  CurUs  (D,  C.  1899)  91  Fed.  ' 
Am.  Bankr.  Rep.  440.  Or  wht 
his  claim  in  ignorance  of  facts  ti 
to  show  that  the  ssaignmeut  wae  . 
ulent  and  that  the  debtor  had  dii 
of  property  in  trand  of  bis  crei 
In  re  Curtis  (1899)  94  Fed,  630. 
C.  A.  430,  2  Am.  Bankr.  Hep.  2'. 

Creditors  were  not  estopped  to 
tain  a  petitiaa  in  Involuntary  ban! 
cy  on  any  or  all  of  the  foil 
grounds:  (1)  that,  having  knoi 
of  the  assignment  and  o(  the  acts 
assignee  thereunder  in  conductir 
business  and  selling  the  stock  on 
they  delayed  instituting  proceedin 
two  montlis;  (2)  that,  pending  a  ] 
sition  (or  compromise,  they  s< 
such  assignee  for  cash  small  b 
goods  to  replenish  the  stock  and 
it  more  salable;  (3)  that  tbey  si 
ted  to  the  assignee,  at  bis  requei 
verified  statements  of  their  datn 
the  specific  purpose  of  comparii 
same  with  the  entries  in  the  insol 
books;  (4)  that  an  order  made  1 
state  court  tor  the  sale  of  the  a 
or's  goods  was  submitted  to  the 
neys  for  the  said  creditors  and  b} 
indorsed  "seen."  Sinsheimer  v.  £ 
son  (D.  C.  1899)  96  Fed.  579,  ai 
Simonson  v.  Sinsheimer  (1900 
Fed.  426.  40  0.  C.  A.  474.  3  Am.  I 
Rep.  824. 

Where  the  secretary  and  treasu 
a  corporation,  which  was  a  credi 
the  bankrupt,  agreed  to  act  s 
bankrupt's  assignee  iu  his  capsc 
an  individual  only,  this  did  not 
the  corporation  from  joining  i 
bankruptcy  petition.  In  re  Winst' 
C.  1903)  122  Fed.  187,  10  Am.  I 
Bep.  171. 

A  creditor  should  not  be  held 
ped  who  went  into  the  state  cour 
for  the  purpose  of  attacking  certi 
leged  preferences  ss  fraudulent, 
the  purpose  of  preventing  a  dii 
tion  of  the  assets  until  proceedi. 
bankruptcy  could  be  begun.  I 
Carriage  Co.  v.  Stengel  (1899)  91 
637,  87  C.  C.  A.  210,  2  Am.  Baoki 
883. 

The  rule  does  not  apply  to  cr< 
who  were  induced  to  assent  to  t 
■tgnment  by  the  debtor's  fraud  o 
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representation.     Oanner     ▼.     Webster 
Tapper  Ca.  (C.  O.  A.  1909)   168  Fed. 
519,  21  Am.  Bankr.  Rep.  872.    There  is 
no  estoppel  where  the  act  of  bankrupt- 
cy relied  on  is  a  conveyance  of  proper- 
ty not  included  in  the  assignment  nor 
dra^m  into  the  proceedings  in  the  state 
court  thereimder.    In  re  Salmon  &  Sal- 
mon (D.  C.  1906)  143  Fed.  395,  16  Am. 
Bankr.   Rep.   122.     Where   a   creditor 
would  be  thus  estopped  with  respect  to 
a  particular  debt  or  claim,  it  will  not 
preclude  him  from  joining  in  the  petir 
tion  in  bankruptcy  in  respect  to  a  dif- 
ferent claim.    Hays  v.  Wagner  (1907) 
150  Fed.  533,  80  O.  C.  A.  275,  18  Am. 
Bankr.   Rep.   163;  Johnson  y.  Rogers 
(D.  C.  1876)  15  N.  B.  R.  1,  Fed.  Cas. 
No.  7,408. 

The  rule  of  estoppel  does  not  apply 
where  the  state  court  in  which  the  pro- 
ceedings were  had  was  entirely  without 
jurisdiction,  because  operating  under  a 
statute  annulled  or  suspended  by  the 
bankruptcy  law.  In  re  Weedman  Stave ' 
Co.  (D.  C.  1912)  199  Fed.  948,  29  Am. 
Bankr.  Rep.  460. 

An  arrangement  effected  between  an 
insolvent  debtor  and  his  creditors  for 
the  conversion  of  his  stock  in  trade  and 
accounts  into  cash,  through  the  agency 
of  a  trustee,  and  the  proportional  dis- 
tribution of  the  proceeds  among  the 
creditors,  to  be  accepted  by  them  in  full 
payment,  will  estop  creditors  who  par- 
ticipated in  the  agreement  from  peti- 
tioning in  bankruptcy,  when  the  plan 
has  been  so  far  carried  out  that  a  sale 
of  the  property  has  been  accomplished. 
Clark  V.  Henne  &  Meyer  (1904)  127 
Fed.  288,  62  C.  C.  A.  172,  11  Am. 
Bankr.  Rep.  583.  But  otherwise 
where,  after  such  a  transfer  and  sale, 
the  proceeds  were  diverted  by  the  debt- 
or to  other  purposes  than  that  propos- 
ed. In  re  Gillette  (D.  C.  1900)  104 
Fed.  769,  5  Am.  Bankr.  Rep.  119. 

Creditors  of  a  corporation  who  inter- 
vened in  a  suit  against  it  in  a  state 
court  and  assisted  in  having-  receivers 
appointed  are  estopped  to  petition 
against  it  in  bankruptcy.  Lowenstein 
y.  Henry  McShane  Mfg.  Co.  (D.  C. 
1904)  130  Fed.  1007,  12  Am.  Bankr. 
Rep.  601;  In.  re  Gold  Run  Mining  & 
Tunnel  Co.  (D.  C.  1912)  200  Fed.  162, 
29  Am.  Bankr.  Rep.  563. 

Where  an  agreement  of  the  creditors 
of  an  embarrassed  debtor  to  grant  him 
an  extension  of  time  for  payment  is 
not  to  be  binding  unless  all  the  credi- 
tors will  unite  in  it,  an  unequivocal  dis- 
sent by  any  creditor  will  release  others 
who  had  already  signed,  and  remove 
any  impediment  to  their  petitioning  in 
bankruptcy.  Ex  parte  Potts  (D.  0. 
1842)    Fed.  Cas.  No.  11,344. 

It  should  probably  be  a  defense  to 
such  a  petition  that  the  creditor  main- 
taining it  had  previously  agreed  to  com- 
promise with  his  debtor  on  receiving 
a  certain  proportion  of  his  claim;  but 
not  where  the  composition  was  not  car- 
ried into  effect,  and  it  is  not  shown  that 


such  an  agreement  on  the  part  of  one 
creditor  was  made  the  basis  for  a  simi- 
lar agreement  by  another.  Simonson 
y.  Sinsheimer  (1899)  95  Fed.  948,  37  C. 
C.  A.  a37;  In  re  Simonson  (D.  C.  1899) 
92  Fed.  904,  1  Am.  Bankr.  Rep.  197. 

A  release  of  his  debt  would  put  the 
creditor  in  a  position  where  he  would 
no  longer  be  entitled  to  petition  in 
bankruptcy;  but  a  release  obtained  by 
fraud  and  deceit  may  be  repudiated. 
Michaels  v.  Post  (1874)  21  Wall.  398, 
22  L.  Ed.  620. 

'  An  estoppel  against  a  creditor  may 
be  based  on  his  having  consented  to  the 
giving  of  a  preference  to  another  cred- 
itor, at  least  so  far  as  to  preclude  him 
from  alleging  that  preference  as  an  act 
of  bankruptcy.  In  re  Massachusetts 
Brick  Co.  (D.  C.  1871)  Fed.  Cas.  No. 
9,259. 

Obtaining  the  consent  of  an  insolvent 
corporation  to  be  thrown  into  bank- 
ruptcy (by  a  resolution  declaring  its 
inability  to  pay  its  debts  and  its  will- 
ingness to  be  adjudged  bankrupt)  is 
not  necessarily  collusion  such  as  to  de- 
feat the  petition,  where  the  object  of 
the  creditor  was  not  to  obtain  an  ad- 
vantage for  himself,  but  to  secure  the 
e(Tual  distribution  of  its  property  among 
all  the  creditors.  In  re-C.  Moench  & 
Sons  Co,  (D.  C.  1903)  123  Fed.  965, 
10  Am.  Bankr.  Rep.  656,  affirmed 
(1904)  130  Fed.  685,  66  C.  C.  A.  87,  12 
Am.  Bankr.  Rep.  240. 

Where  the  president  and  secretary  of 
a  corporation  assigned  a  claim  against 
it  to  another  for  the  express  purpose 
of  creating  a  record  condition  which 
would  sustain  an  involuntary  bankrupt- 
cy petition  against  the  corporation,  such 
officer  held  estopped  to  file  the  petition 
and  procure  the  adjudication.  In  re 
Taylor  House  Ass'n  (D.  C.  1913)  209 
Fed.  924. 

Since  a  proceeding  in  involuntary 
bankruptcy  is  not  one  for  the  recovery 
of  a  debt,  but  to  secure  an  equitable  di- 
vision of  die  debtor's  proper^,  the  fact 
that  a  particular  creditor  has  brought 
suit  for  the  recovery  of  his  debt,  or 
the  pendency  of  such  an  action,  is  not 
a  bar  to  his  filing  a  petition  in  bank- 
ruptcy against  the  debtor.  In  re  Hen- 
derson (D.  C.  1881)  9  Fed.  196.  At 
least  where  he  bases  the  bankruptcy 
petition  on  a  distinct  and  independent 
demand.  Everett  v.  Derby  (D.  C.  1842) 
Fed.  Cas.  No.  4,576.  A  creditor  is  not 
estopped  from  filing  a  petition  in  bank- 
ruptcy by  the  fact  of  his  having  levied 
execution  on  Sufficient  property  to  sat- 
isfy the  debt,  or  of  his  having  collected 
a  portion  of  it  by  means  of  execution, 
if  he  will  surrender  the  preference  thus 
obtained,  by  releasing  the  levy  or  bring- 
teg  into  court  the  sum  already  realized. 
In  re  Sheehan  (D.  C.  1873)  8  N.  B.  R. 
345,  Fed.  Cas.  No.  12,737;  In  re  Miller 
(D.  C.  1900)  104  Fed.  764,  5  Am.  Bankr. 
Rep.  140. 

ID.  — i  Requisites  as  to  number  and 
amountw— A  petition  in  involuntary 
bankruptcy  may  be  filed  by  a  person 
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)  ig  the  011I3  creditor  of  the  alleged 
ikrupt,  if  Ma  claim  amounts  to  the 
uired  Bum.  In  re  Aleundet'  (D.  0. 
0)  Fed.  Cas.  No.  161.  But  a  peti- 
1  presented  by  a  single  creditor  who 
.  ample  security  for  ^is  claim  ia  not 
bin  the  purpose  ol  the  statute  and 
uld  not  be  entertained.  Avery  t. 
lami  (D.  C.  1839}  3  N.  B.  B.  144, 
].  Cas.  No.  675;  In  re  Jobann  (D. 
1869)  4  N.  B.  R.  434,  Fed  Cas.  No. 
n;  In  re  Scaramon  (D.  C.  1874) 
L  Caa.  No.  12,428.  A  single  inter- 
ling  creditor  may  carry  ou  an  inToI- 
arj  petition  in  bankruptcy  good  on 
face.  lo  re  Gulgin-Pace  Contract- 
Co.  <D,  C.  1915)  224  Fed.  245. 
a  computing  the  number  of  credl- 
s,  to  determine  whether  enough  have 
led  in  the  petition,  or  whether  the 
al  number  is  greater  or  lesa  than 
■Ive,  Uie  time  to  be  taken  is  the  date 
tbe  filing  of  the  petition.  Moulton 
Coburn  (1904)  131  Fed.  201,  69  C. 

A.  90,  12  Am.  Bankr.  Rep.  653: 
obeim  v.  Lewis  F.  Perry  &,  Whit- 
■  Co.  (C.  C.  A.  1910)  175  Fed.  52, 
Am.  Bankr.  Rep.  695;  In  re  Co- 
il (D.  C.  1003)  126  Fed.  218,  11  Am, 
ikr.  Bep.  212.  CONTRA,  aee  In  re 
mouth  Cordage  Co.  (1005)  135  Fed, 
lO,  68  C.  C  A.  434,  13  Am.  Bankr. 
».  665. 

Creditors  holding  fraudulent  or  votd- 
e  prelereoces  are  not  to  be  counted 
computing  the  number  of  creditors. 
vens  7.  Nave-McCord  Mercantile  Co. 

C.  A.  1006)  160  Fed.  71,  17  Am. 
ikr.  Rep.  600;  Clinton  v.  Mayo  (D. 
1876)    12  N.  B.  R.  39.  Fed.  Cas. 

2,890;  In  re  Carrier  (D.  C.  1875) 
N.  B.  B.  68,  Fed.  Cas.  No.  8,402; 
re  Israel  (C.  C.  1875)  12  N.  B.  R. 
:,  Fed.  Cas.  No.  7,111;   In  re  Jewett 

C.  1876)  Fed.  Cas.  No.  7.805;  In 
Sorafford    (C.   C.   1877)    Fed.    Caa. 

12,566.  Nor  secured  creditors  un- 
I  their  claims  severally  exceed  the 
lie  of  the  securities  which  they  hold, 
re  Blount  (D.  C.  1006)  142  Fed.  263, 
Am.  Bankr.  Bep.  97;  In  re  Croa- 
te  (D.  C.  1878)  17  N.  B.  B.  208,  Fed. 
1.  No.  3,435;  In  re  Bouton  (D.  C, 
9)  Fed.  Cas.  No.  1,706.  Nor  should 
'  creditors  be  included  who  would  be 
spped  to  join  in  the  petition,  as,  by 
ing  asseuted  to  a  general  asiign- 
at  by  the  debtor.  In  re  Miner  (D. 
1900)  104  Fed.  520,  4  Am.  Bankr. 
?.  710.  But  see  In  re  Coburu  (D. 
1003)  126  Fed.  218,  11  Am.  Bankr, 
1.  212. 

lelatives  of  tbe  bankrupt,  within  the 
n]  degree,  as  well  as  others,  may 
ig  a  proceeding  in  involuotary  bank- 
tcy.  Perkins  v.  Dorman  (D.  O. 
3)  206  Fed.  858. 

.11  creditora  must  be  counted,  in 
king  the  computation  aa  to  the  nec- 
ary  number  or  proportion,  even 
se  whose  claims  are  for  mere^  nom- 
I  sums.    In  re  Brown  (C.  &  1901) 

Fed.  979,  7  Am.  Bankr.  Kep.  102. 
NTRA,  Gage  v.  Bell  (D.  C.  1003) 
:  Fed.  371,  10  Am.  Bankr.  Bep.  680. 
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And  see  In  re  Blonnt  (D.  C.  1900] 
Fed.  263,  16  Am.  Bankr.  Rep.  07. 

In  estimatiDg  tbe  number  and  am 
of  claims  on  a  petitioa  against  ■  | 
ner,  the  parCnerahip  debts  and  1 
itora  must  be  considered.  In  re  I 
(D.  C.  1877)  16  N.  B.  H.  257, 
Cas.  No.  8,429. 

An  insolvent  debtor  having  more 
twelve  creditors  cannot  defeat  t 
ruptcy  proceedings  against  bin 
transferring  bis  property  for  the  I 
fit  of  Home  of  his  creditors,  leavinj 
tbsn  three  unprovided  for,  but  ai 
same  time  leaving  tbe  preferred 
itora  actually  unpaid  for  the  purpo 
requiring  them  to  be  counted,  bo 
tboae  remaiaiug  will  be  iosuffide: 
number  to  main  tain  the  petition, 
re  Blount  (D.  C.  1906)  142  Fed. 
16  Am.  Bankr.  Bep.  07.  But  see  L 
ton  V.  Kennedy  (1904)  129  Fed. 
64  C.  C.  A.  265.  12  Am.  Bankr. 
229. 

Payments  made  by  the  bankrui 
some  of  tbe  petitioning  creditors, 
the  filing  of  the  petition,  so  as  to 
icate  them  from  the  count  or  r< 
tbe  aggregate  amount  of  the  petitji 
creditors'  claims  below  tbe  stat' 
limit,  will  not  defeat  the  jurisdicti< 
the  court,  at  least  where  enough  ' 
creditora  afterwards  come  in  to 
the  amount  above  the  jurisdictions! 
it.  In  re  Byan  (D.  C.  1002)  114 
373,  7  Am.  Bankr.  Rep.  562;  V 
Gage  &  Co.  v.  Bell  (D.  C.  1903] 
Fed  371,  10  Am.  Baokr.  Rep.  696. 

It  Is  not  necessary  that  the  an 
due  to  the  petitioning  creditor  a 
be  exactly  determioed,  if  it  clearl; 
pears  that  It  will  amount  to  more 
$500.  In  re  Hughes  (D.  C.  1910 
Fed.  872,  26  Am.  Bankr.  Rep,  65t 
re  Stern  (1902)  116  Fed.  604,  54 
A.  60,  S  Am.  Bankr.  Rep.  668;  : 
Manhattan  Ice  Co.  (J).  C.  1001) 
Fed.  399,  7  Am.  Bankr.  Rep.  408. 

It  ia  not  necessary  that  tbe  pril 
sum  of  the  debts  should  equal  the  ; 
dictional  amount,  but  accrued  int" 
evidently  due  on  tbe  face  of  tbe 
tion,  may  be  added  for  this  pur 
Sloan  V.  Lewis  (1874)  22  Wall.  15 
L.  Ed.  832.  But  coats  incurred 
paid  by  the  petitioning  creditors  ci 
bo  added.  In  re  Skelley  (D.  C.  ] 
Fed.  Cas.  No.  12,921.  When  a  cr« 
has  received  a  conditional  paymeoi 
eltect  of  wbich  is  to  reduce  bis 
below  the  amount  entitling  him  to  i 
tain  a  petition,  he  cannot  briog  pro 
Ings  in  bankruptcy  unless  tbe  com 
baa  faped,  so  as  to  mske  the  pay 
nugatory.  In  re  Ommette  (D.  C.  ] 
Fed.  Cas.  No.  10,622. 

The  petition  should  affirmatively 
that  it  ia  subscribed  by  tbe  reqi 
number  snd  amount  of  creditora 
re  Keeler  (D.  C.  1874)  10  N.  I 
419,  Fed.  Cas.  No.  7,638;  In  re 
fomlB  Pac.  R.  Co.  (D.  C.  1874) 
Cas.  No.  2.316, 

A  merchant  who  has  refused,  01 
demand  of  creditora,  to  fin  that 
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formation  about  his  affairs  sufficient  to 
enable  them  to  know  the  number  and 
amount  of  his  debts,  will  not  be  heard 
to  object  that  a  sufficient  number  of 
his  creditors  did  not  join  in  the  peti- 
tion, at  least  if  enough  have  come  la 
before  the  trial.  Perin  &  Gaff  Mfg. 
Co.  ▼.  Peale  (D.  C.  1878)  17  N.  B.  B. 
877,  Fed.  Oas.  No.  10,981. 

Petitioning  creditors  must  be  held  to 
ffood  faith  in  the  matter  of  alleging  and 
showing  that  they  constitute  the  req- 
uisite quorum  of  creditors.  They  can- 
not "recklessly  file  a  petition  for  the 
purpose  of  making  the  respondent  file 
a  statement  of  his  creditors.  It  would 
be  intolerable  if  any  one  or  two  cred- 
itors, upon  either  a  real  or  pretended 
claim,  could  by  a  simple  allegation  in 
the»  words  of  the  act  compel  a  business 
man  to  spread  upon  the  records  a  state- 
ment of  his  liabilities.  Such  a  fishing 
petition  cannot  be  entertained  under  the 
act."  In  re  Scammon  (D.  G.  1874) 
Fed.  Gas.  No.  12,429. 

The  petition  will  be  dismissed  on 
motion,  without  requiring  the  debtor 
to  file  a  schedule,  where  it  appears  that 
the  petitioning  creditors  knew  that  they 
did  not  constitute  the  requisite  num- 
ber.   Id. 

If  the  debtor  wishes  to  contest  the 
aUegation  that  there  are  less  than 
twelve  creditors  in  all,  he  must  do  so 
by  an  answer  accompanied  by  a  sworn 
list  of  all  his  creditors  with  their  ad- 
dresses.    Lastrapes   y.   Blanc    (G.    G. 

1878)  Fed.  Gas.  No.  8,100;  In  re  Stein- 
man  (D.  G.  1874)  Fed.  Gas.  No.  13,357; 
In  re  Hymes  (D.  G.  1874)  Fed.  Gas.  No. 
6,980.  A  creditor  desiring  to  oppose 
the  adjudication  may  suggest  the  insuffi- 
ciency of  the  number  of  creditors  or 
amount  of  claims  joining  in  the  peti- 
tion, and  require  the  bankrupt  to  file 
the  list  of  creditors.  Glinton  v.  Mayo 
(D.  O.  1875)  12  N.  B.  K.  39,  Fed.  Gas. 
No.  2,899.  Such  opposing  creditor  may 
himself  file  the  answer  contemplated 
by   the    statute.     Anonymous    (D.    0. 

1879)  Fed.  Gas.  No.  441. 

The  petitioning  creditors  must  be  ac- 
corded a  reasonable  length  of  time  to 
secure  the  concurrence  of  a  sufficient 
number  of  other  creditors  to  make  up 
the  jurisdictional  quorum.  In  re  Gal- 
ifomia  Pac.  R.  Go.  (D.  G.  1874)  11  N. 
B.  R.  193,  Fed.  Gas.  No.  2,315;  In  re 
Rebmeister  (G.  G.  1879)  Fed.  Gas.  No. 
11,623;  In  re  Bedingfield  (D.  G.  1899) 
96  Fed.  190,  2  Am.  Bankr.  Rep.  355. 

The  joinder  of  the  specified  propor- 
tion of  creditors,  in  number  and  amount, 
in  a  petition  in  involuntary  bankruptcy 
is  not  a  jurisdictional  prerequisite.  In 
re  Plymouth  Gordage  Go.  (1905)  135 
Fed.  1000,  68  G.  G.  A.  434,  13  Am. 
Bankr.  Rep.  665;  In  re  Haff  (1905) 
136  Fed.  78,  68  G.  G.  A.  646,  13  Am. 
Bankr.  Rep.  362;  In  re  Henderson  (D. 
G.  1881)  9  Fed.  196;  Ex  parte  Jewett 
(D.  C.  1875)  11  N.  B.  R.  443,  Fed.  Gas. 
No.  7,303;    In  re  Duncan  (D.  0.  1876) 
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14  N.  B.  R.  18,  Fed.  Gas.  No.  4,181. 
GONTRA.  In  re  Scammon  (D.  G. 
18741  Fed.  Gas.  No.  12,427;  In  re 
Rosenfields  (D.  G.  1871)  11  N.  B.  R. 
86,  Fed.  Gas.  No.  12,061;  Buckingham 
V.  Schuylkill  Plush  &  Silk  Go.  (1902) 
38  Misc.  Rep.  305,  77  N.  Y.  Supp. 
857.  If  the  petition  does  not  appear 
to  have  been  presented  by  the  requisite 
number  or  proportion  of  creditors,  it  is 
an  irregularity  which  the  bankrupt 
may  waive,  by  consenting  to  an  adjudi- 
cation. In  re  Williams  (G.  G.  1874) 
Fed.  Gas.  No.  17,700.  The  judgment  of 
the  court  of  bankruptcy  that  the  requir- 
ed number  and  amount  of  creditors  have 
joined  in  the  petition  is  final,  and  the 
question  so  adjudged  is  not  Uiereafter 
re-ezaminable,  except  it  may  be  in 
cases  of  fraud  or  imposition  practised 
on  the  court.  In  re  Duncan  (D.  G. 
1876)  14  N.  B.  R.  18,  Fed.  Gas.  No. 
4,131;  In  re  Funkenstein  (D.  G.  1876) 
14  N.  B.  R.  213,  Fed.  Gas.  No.  5,158; 
In  re  Lloyd  (G.  G.  1878)  Fed.  Gas. 
No.  8,431. 

M.  — -  Solicitation,  procurement,  or 
purchaso  of  claims.— There  is  no  legal 
fraud  in  aS  insolvent  debtor's  request- 
ing his  creditors  to  petition  against  him, 
or  soliciting  a  sufficient  number  of  cred- 
itors to  join  in  the  petition,  when  the 
court  otherwise  has  jurisdiction  and 
he  has  committed  an  act  of  bankruptcy. 
In  re  Ordway  (D.  G.  1879)  19  N.  B.  R. 
171,  Fed.  Gas.  No.  10,552;  In  re  Dun- 
can (D.  G.  1876)  14  N.  B.  R.  18,  Fed. 
Gas.  No.  4,131;  In  re  Bouton  (D.  G. 
1879)  Fed.  Gas.  No.  1,706;  In  re  Matot 
(D.  G.  1877)  16  N.  B.  R.  485,  Fed.  Gas. 
No.  9.282.  The  fact  that  proceedings 
in  involuntary  bankruptcy  were  insti- 
gated by  a  promise  on  the  part  of  the 
debtor  that  the  petitioning  creditor 
should  be  paid  in  full,  while  it  would 
affect  the  right  to  a  discharge,  will  not 
invalidate  the  proceedings  in  bankrupt- 
cy so  as  to  make  void  a  sale  made  by 
the  bankrupt's  assignee.  Wallace  v. 
Loomis  (1877)  97  U.  S.  146,  24  L.  Ed. 
895.  But  a  bankrupt  who  procures  a 
fraudulent  petition  to  be  filed  by  his 
creditors,  with  intent  to  procure  a  dis- 
charge, which  he  could  not  obtain  by 
voluntary  proceedings,  is  in  contempt 
of  court.  In  re  Lalor  (D.  G.  1879)  19 
N.  B.  R.  253,  Fed.  Gas.  No.  8,001. 

An  agreement  of  a  debtor  to  with- 
draw opposition  to  a  proceeding  in  in- 
voluntary bankruptcy  against  him,  and 
to  consent  and  submit  to  an  adjudica- 
tion of  bankruptcy,  is  not  in  fraud  ot 
the  act  Sanford  v.  Huxford  (1875)  32 
Mich.  313,  20  Am.  Rep.  647. 

A  creditor  desiring  to  institute  bank- 
ruptcy proceedings  against  his  debtor 
may  seek  out  other  creditors  of  the 
common  debtor  and  ask  them  to  join 
in  the  petition,  or  to  come  in  after  the 
filing  of  the  petition  and  join  in  it,  when 
such  intervention  becomes  necessary  to 
save  the  proceeding.    In  re  Smith  (D. 
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C.  I&IO)  176  Fed.  426,  28  Am.  Banlcr. 
Rep.  864. 

It  other  creditors  than  the  one  chief' 
ly  moving  In  the  matter  are  anwilUnB 
to  ligD  the  petition,  It  it  perfectlj  prop- 
er for  other  persons  to  purchase  their 
claims,  in  order  to  be  qualified  to  join, 
and  BO  to  make  up  the  requisite  num- 
ber of  petitioning  creditors.  In  re  Bev- 
ine  (1908)  165  Fed.  434,  M  O.  0.  A. 
302,  21  Am.  Bankr.  Rep.  S44:  In  re 
Woodford  (D.  O.  18761  13  N.  B.  R. 
57C,  Fed.  Gas.  No.  17.072.  CONTRA, 
Emerine  v.  Taranit  (1916)  219  Fed. 
68,  134  C.  C.  A.  806.  If  such  a  sale  of 
a  claim  fs  Toid  for  fraud  or  want  of 
coDside ration,  the  claim  is  to  be  con- 
sidered as  still  belonging  to  the  assign- 
or, and  it  will  be  ho  treated  in  count- 
ing the  number  of  creditors.  In  re 
Woodford  (D.  C.  1876)  13  N.  B.  R.  DTB, 
Fed.  Cas.  No.  17.972. 

A  creditor  of  A  bankrupt  maj  not 
spilt  up  bia  claim  into  portions  and 
assfgD  some  ol  the  parts  to  third  per- 
sons for  the  purpose  of  qualifying  them 
as  joint  petitioners  In  a  proceeding  In 
involuntary  bankruptcy.  In  re  Halsey 
Electric  Generator  Co.  (D.  O.  1908) 
IflS  Fed.  118.  20  Am.  Bankr.  Rep.  738; 
Stroheim  t.  Lewis  P.  Perry  &  Whit- 
ney Co.  (0.  C.  A.  1910)  175  Fed.  52, 23 
Am,  Bankr.  Rep.  69S;  In  re  Tribel- 
hom  (1905)  137  Fed.  3,  69  C.  0.  A. 
601,  14  Am.  Bankr.  Rep.  491;  In  re  In- 
dependent Thread  Co.  (D.  C.  1902)  113 
Fed.  998,  7  Am.  Bankr.  Rep.  704;  In  re 
Lewis  F.  Perry  &,  Whitney  Co.  (D.  0. 
1909)  172  Fed.  74G,  22  Am.  Bankr.  Rep. 
772. 

An  agreement  between  creditors  who 
have  received  preferences  to  contribute 
proportionally  such  sum  as  may  be  nec- 
essary to  indnce  the  other  creditors  to 
forbear  to  put  the  debtor  Into  bank- 
ruptcy is  not  invalid.  Ferryman  v.  Al- 
len (1874)  60  Ala.  B78. 

12. Withdrawal  of  patltlonert^— 

A  creditor  who  haa  Joined  in  e  peti- 
tion In  bankruptcy  will  not  be  permit- 
ted to  withdraw  his  name  from  the  pro- 
ceedings, agninst  the  protest  of  the  oth- 
ers, merely  because  he  repents  of  bia 
action  or  has  obtained  a  settlement  of 
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his  dalm,  when  hia  withdraw 
reduce  the  number  of  creditoi 
amount  of  debts  below  the  jurii 
minimam,  and  so  require  the 
of  the  petition.  In  re  Bedini 
C.  1899)  96  Fed.  190,  2  Am 
Rep.  366;  In  re  Qnincy  Grani 
ries  Co.  (D.  0.  1904)  147  Fe<i 
Am.  Bankr.  Rep.  823;  In  re  C 
G.  1899)  98  Fed.  684. 3  Am.  Ba 
662:  In  re  Vogel  (D.  0.  187! 
B.  R.  165,  Fed.  Caa.  No.  16 
re  Hetfron  (D.  O.  1874)  10 
213.  Fed.  Caa.  No.  6,321;  In 
enSelds  (D.  O.  1871)  11  N.  I 
Fed.  Cas.  No.  12,061;  In  re 
phia  Aile  Works  (D.  O.  1874) 
Notes  Cas.  126,  Fed.  Cas.  No 
In  re  Black  Diamond  Copper 
(1906)   10  Aril.  42,  85  Pac  ' 

But  a  creditor  whose  name  w 
with  others  in  the  petition  wii 
knowledge  or  consent  may  : 
the  proceeding,  and  if  he  doei 
petition  will  be  dismissed  a« 
even  though  the  result  is  to  t 
quorum.  In  re  Rosenfielda  (D. 
11  N.  B.  R.  86,  Fed.  Caa.  Nc 
And  it  Is  in  the  discretion  of  1 
to  permit  the  withdrawal,  at 
before  an  adjudication,  of  a 
who  was  Induced  to  Join  by  i 
sentation  or  misunderstanding 
Sargent  (U.  C.  1875)  13  N.  B 
Fed.  Cas.  No.  12,361.  Or  one 
so  under  a  mistake  of  fact  i 
having  previously  assented  to 
or's  general  assignment  for  tli 
of  creditors.  In  re  Cobnm  (D. 
126  Fed.  218,  11  Am.  Ban; 
212.  Or  one  whose  qualiGc 
become  a  petitioning  creditor 
to  doubt  or  challenge.  Moultc 
bTrrn  (1904)  131  Fed.  201.  68 
90,  12   Am.  Bankr.   Rep.  663. 

Where  two  of  the  three  pi 
creditors  brought  about  the  pa 
a  Judgment  on  the  claim  of  one 
and  the  latter's  withdrawal  ai 
tioning  creditor.  It  was  held  t 
were  estopped  to  complain  of 
creditor's  withdrawal  from  the 
ing.  Cummins  Grocer  Co.  ^ 
(19U)  187  Fed.  607,  109  0.  C 
26  Am.  Bankr.  Rep.  484. 


§  9644.  (Act  July  1,  1898,  c.  541,  §  60,  as  amended.  Act 

1903,  c.  487,  §  13,  and  Act  June  25,  1910,  c  412,  §  11.; 

ferred  creditors. 

Preferred  Creditors. — a  A  person  shall  be  deemed  to  hav 

a  preference  if,  being;  insolvent,  he  has,  within  four  months 

the  hling  of  the  petition,  or  after  the  filing  of  the  petition  : 

fore  the  adjudication,  procured  or  suffered  a  judgment  to 

tered  against  himself  in  favor  of  any  person,  or  made  a  tran 

any  of  his  property,  and  the  effect  of  the  enforcement  of  sue 

ment  or  transfer  will  be  to  enable  any  one  of  his  creditors  to 

a  greater  percentage  of  his  debt  than  any  other  of  such  cred; 

the  same  class.     Where  the  preference  consists  in  a  transfc 

period  of  four  months  shall  not  expire  until  four  months  al 
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date  of  the  recording  or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required. 

b  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be 
entered  against  him  in  favor  of  any  person  or  have  made  a  transfer  of 
any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the  entry 
of  the  judgment,  or  of  the  recording  or  registering  of  the  transfer  if 
by  law  recording  or  registering  thereof  is  required,  and  being  within 
four  months  before  the  filing  of  the  petition  in  bankruptcy  or  after  the 
filing  thereof  and  before  the  adjudication,  the  bankrupt  be  insolvent 
and  the  judgment  or  transfer  then  operate  as  a  preference,  and  the 
person  receiving  it  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  then  have  reasonable  cause  to.  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would  effect  a  preference,  it  shall 
be  voidable  by  the  trustee  and  he  may  recover  the  property  or  its  value 
from  such  person.  And  for  the  purpose  of  such  recovery  any  court 
of  bankruptcy,  as  hereinbefore  defined,  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall 
have  concurrent  jurisdiction. 

clf  a  creditor  has  been  preferred,  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  security  of  any  kind  for 
property  which  becomes  a  part  of  the  debtor's  estates,  the  amount  of 
such  new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set  off  against  the  amount  which  would  otherwise 
be  recoverable  from  him. 

d  If  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the 
filing  of  a  petition  by  or  against  him,  pay  money  or  transfer  prop- 
erty to  an  attorney  and  counselor  at  law,  solicitor  in  equity,  or 
proctor  in  admiralty  for  services  to  be  rendered,  the  transaction  shall 
be  reexamined  by  the  court  on  petition  of  the  trustee  or  any  cred- 
itor and  shall  only  be  held  valid  to  the  extent  of  a  reasonable  amount 
to  be  determined  by  the  court,  and  the  excess  may  be  recovered  by 
the  trustee  for  the  benefit  of  the  estate.  (30  Stat.  562.  32  Stat. 
799.    36  Stat.  842.) 

In  this  section,  as  originally  enacted,  subdivisions  a  and  b  were  as  follows: 

'*a  A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class. 

'*b  If  a  bankrupt  shall  have  given  a  preference  within  four  months  before 
the  filing  of  a  petition,  or  after  the  filing  of  the  petition  or  before  the  adjudi- 
cation, and  the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  its  value  from  such  person." 

They  were  amended  by  Act  Feb.  5,  1903,  c.  487,  §  13,  cited  above,  so  as  to 
make  subdivision  a  read  as  set  forth  here,  and  subdivision  b  read  as  follows: 

"b  If  a  bankrupt  shall  have  given  a  preference,  and  the  person  receiving 
it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  have  had  rea- 
sonable cause  to  believe  that  it  was  intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its  value 
from  such  person.  And,  for  the  purpose  of  such  recovery,  any  court  of  bank- 
ruptcy, as  hereinbefore  defined,  and  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concurrent  jurisdic- 
tion." 

Said  subdivision  b  was  further  amended  by  Act  June  25,  1910,  c.  412,  §  11, 
last  dted  above,  to  read  as  set  forth  here. 

Seclion  19  of  said  first  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat.  801, 
provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it 
took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  original  act. 

Section  14  of  said  second  amendatory  Act  June  25,  1910,  c.  412,  36  Stat 
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S42,  also  provided  that  the  act  ahould  not  appi;  to  bankrnptcy  euet  p 
wbes  It  took  effect,  but  that  Buch  cases  should  be  adjudicated  and  di 
of  conformably  to  the  proTiaious  of  the  orisiual  act  as  previously  amende 

3lat«a  of  D««lsloBa 

Bank  (1914)  26  Idaho,  532,  14^ 
U08. 

The  baokTQptcy  act  does  not 
bibit  or  Hnnul  all  traiiefera  oC  pr 
b;  an  ineolvent  debtor,  bat  only 
made  under  the  special  drcuma 
aud  conditioDB  which  it  set«  fartb 
drews  V.  KeUoEK  (1007)  41  Co 
92  Pac.  222;  Oodwia  v.  Murchiso 
Bank  (l&OT)  146  N.  0.  320.  58 
154,  17  L.  H.  A.  <N.  8.)  935.  . 
veyaace  or  security  given  to  a  or 
made  and  operatiag  as  a  prefi 
may  constitute  an  act  of  banki 
and  yet  be  valid  to  the  extent  tt 
property  or  security  transferred 
be  recovered  from  tlje  creditor 
trustee  in  bankruptcy,  Ashby  v. 
(C.  C- 1846)  Fed.  Caa.  No.  576. 
an  assignment  of  a  cause  of  acti< 
Btitutea  an  unlawful  preference  ii 
ruptcy,  tbe  ssaignuient  is  voidabi 
Leonard  v.  Springer  (1912)  1 
App,  516.  But  a  creditor  recel 
preferential  transfer  has  no  title 
he  can  hold  against  the  tmstee  in 
ruptcy  subsequently  appointed. 
Wolff  Mfg.  Co.  V.  Battreal  Sh 
(Mo.  App.  1915)  180  S.  W.  396. 

U  s  given  tranefer  of  propert 
not  fraudulent  in  fact,  the  qi 
wbetber  it  is  voidable  aa  a  pre! 
must  be  determined  In  accordant 
the  express  provisions  of  the  b 
In  re  Arinatrong  <D.  C.  1906)  U 
202,  16  Am.  Bankr.  Rep.  583. 
trustee  in  bankruptcy  sues  to  se 
a  transfer,  sllegiug  it  to  have  be 
en  as  an  illeeal  preference,  he 
recover  on  showing  that  tbe  { 
ance  was  void  at  common  law  oi 
the  law  of  the  state.  Cragin  v. 
chael  (C.  a  1873)  Fed.  Caa.  ] 
819.  On  the  other  hand,  where  i 
tel  mortgage  was  attacked  aa  a  T 
preference,  it  was  no  answer  ti 
that  it  was  otherwise  valid  whet 
or  off  the  record,  whether  sgsiui 
parties  or  between  the  original 
thereto.  WilliamB  r.  Germao-An 
TruBt  Co.  (1915)  219  Fed.  50 
C.  C.  A.  257. 

2.  EsiSMtlata  of  a  voidable  praf 
— The  easentisla  of  a  voidable  . 
ence  are  insolvency  of  the  debti 
giving  of  the  preference  withl 
months  of  bankruptcy,  the  secu 
the  creditor  of  a  greater  perceni 
hiB  debt  than  others,  and  knowle 
the  preferred  creditor  that  he  w 
ting  a  preference.  Newman  v.  ' 
CampbeU  Dry  Goods  Co.  (Mo 
1913)  100  S.  W.  825;  Mayes  v.  : 
(C.  0.  A.  1913)  208  Fed.  97; 
Wolff  Mfg.  Co.  Y.  Battreal  Sh 
(Mo.  App.  1015)  180  a  W.  396; 
V.  Blaekwell  Lumber  Co.  (19] 
Idaho,  642, 136  Pac.  742;  Soulo  i 


9.   Tranelers  at  property. 
ID.   TrBDSfar  at  property  In  snbttltn- 

tlon  or  mtlstactlon  ol  lien. 
IL    RaloraClon    at    apeclflc     properly    or 

fundi. 
U.   Trust  tands  and  money  eonvortad 

or  embeuled. 
11.    aiTlDg   prcBent   conatder* tlon— Security 

lor  present  loan  or  future  adtancaa. 
It,    Prior   freemen  t   to    glvo   security   or 

IE.    Eicbange  or  subeUtuUon  oC  aacurltlw. 
It.   ParmeDti  by  debtor. 
II.    Pajment  or  traoiler  by  third  penon. 
U.   ParmeDts  to  attoraeya  tor  put  or  fu- 
ture ssrvlcea. 
IS.    Set-oK   or   adjuatment   of   mutual   ae- 


2D.  Partial  paymeata  on  ruuntng  i 

El.  Time  of  itving  preference. 

a.  Time  of  Bllng  pelUlon. 

23.  Time  at  recardlng  or  flllDg  Hen. 

U.  InsolTuicy  of  debtor. 

K.  Intention  of  debtor. 

2a.  Credltor'a  knovledEs  or  cauae  of  tMllet. 

2T.  Ground!  oE  euspiclon  or  doubt. 

2S.  Facta  putUnj  on  Inquiry— Duty  to 

_         iDVestlgats. 

a  conatltuting  ground 


lief. 


knowledge  ot  agent  or  at- 
or    threats    by 


n.    SollcltalloQ,     coei 
creditor. 

12.   FrelerBQce  oI  partnenhlp  or  Individual 
credltora. 

IS.    Rights  of  preferred  eredlton  aa  to  prov- 
ing claims. 

H.    Creditor's  knowledge  of  Intent  (o 

3B.   Surrender  of  preference. 

it.   Separata  or   Independent   olalna. 

n.   Proceedings  to  recover  preference— Ju- 

U.  Right  ot  action. 

11.  Farm  at  action  or  proceeding, 

«.  Pleading. 

It.  Defeuae^ 

<I.  Set-off  of  amouDt  of  new  credit. 

43.  Burden  of  proof  and   evidence. 

«.  Trial. 

«.  Uesiure  ot  damagai  or  recovery. 

I.  Praferenoflt  In  genaral^— Where  a 

mortgage  waa  executed  by  tbe  bank- 
rupt to  a  creditor  aubsequent  to  June 
25,  1910,  the  question  whether  it  was  a 
voidable  preference  it  governed  by  this 
section  aa  amended  on  that  date.  Og- 
den  V.  Reddish  (D.  C,  1912)  200  Fed. 
977,  29  Am.  Bankr.  Rep.  931.  Wheth- 
er a  transfer  ie  a  voidable  preference 
must  be  determined  by  the  evidence  in 
each  case.  Cauthora  t.  Barley  State 
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Nat.  Bank  of  Ashton  (Idaho,  1914)  140 
Pac.  1098. 

All  of  the  various  ekmenter  necessary 
to  constitute  a  voidable  preference  must 
be  present  or  concur  in  order  to  give 
the    trustee  in  bankruptcy  a  right  to 
recover   the  payment   or  property   or 
avoid    the    transfer    as    a   preference. 
Clarion  Bank  v.  Jones  (1874)  21  Wall. 
325,  22  L.  Ed.  542;  In  re  Starkweather 
&  Albert  (D.  C.  1918)  206  Fed.  797, 
30   Am.   Bankr.   Rep.   743;    Sparks  v. 
Marsh  (D.  C.  1910)  177  Fed.  739,  24 
Am.    Bankr.  Rep.   280;    In   re   Gesas 
(1906)  146  Fed.  784,  77  O.  O.  A.  291, 
16  Am.  Bankr.  Rep.  872;    Morgan  v. 
First  Nat.  Bank  (1906)  145  Fed.  466, 
76  O.  O.  A.  236,  16  Am.  Bankr.  Rep. 
639;    Foster  v.  Hackley  (C.  O.  1869) 
2  N.  B.  R.  406,  Fed.  Oas.  No.  4,971; 
In  re  Palmer  (D.  O.  1869)  3  N.  B.  R. 
283,  Fed.  Cas.  No.  10,681;  Woodsum  v. 
Bray  (D.  O.  1878)  Fed.  Cas.  No.  17,- 
998;    In  re  George  (D.  G.  1869)  Fed. 
Gas.  No.  5,325;    Baden  v.  Bertenshaw 
(1908)  68  Kan.  82,  74  Pac.  639;   Sum- 
merville  v.  Stockton  Milling  Go.  (1904) 
142  Gal.  529,  76  Pac.  243;   Whitwell  v. 
Wright    (1909)    115  N.  Y.   Supp.   48; 
Jackman    v.    Eau    Glaire    Nat.    Bank 
a905)  125  Wis.  465,  104  N.  W.  98,  115 
Am.  St  Rep.  955;  M.  Kahn  &  Bro.  v. 
Bledsoe  (1908)   22  Okl.  666,  98  Pac. 
921;     Stewart  v.  Hoffman    (1904)    31 
Mont    184,    77  Pac.   689,   81    Pac.   3; 
Locke  V.  Winning  (1807)  3  Mass.  325. 
There  must  be  an  actual  transaction, 
and  a  mere  intent  to  give  or  to  gain  a 
preference   amounts  to   nothing  under 
the  bankruptcy  law  if  not  accomplished 
by  the  execution  of  the  purpose.    In  re 
Bousfield    &  Poole   Mfg.    Go.    (D.    G. 
1877)  16  N.  B.  R.  489,  Fed.  Gas.  No. 
1,703.    Although  the  bankrupt  may  have 
made  a  transfer  of  property  intending 
that  the  creditor  should  receive  it  and 
thereby  be  preferred,  this  is  not  enough 
if   the   creditor   does   not  receive   the 
property.    Aiello  v.  Grampton  (G.  G.  A. 
1912)    201  Fed.   891,   29  Am.  Bankr. 
Rep.  1;    Engel  v.  Union  Square  Bank 
(1905)  182  N.  T.  544,  75  N.  B.  1129. 
A  creditor  who  has  never  accepted  a 
deed  of  trust  or  mortgage  which  would 
give  him  a  preference  may  disclaim  all 
interest  in  it  and  prove  his  debt  as 
unsecured.    In  re  Saunders  (D.  G.  1875) 
Fed.   Cas.  No.  12,371.     A  preference 
cannot  be  created  by  an  attempted  con- 
veyance which  was  originally  and  re- 
mains a  mere  nullity.     Rosenbluth  v. 
De  Forest  &  Hotchkiss  Co,  (1911)  85 
Conn.  40,  81  Atl.  955. 

Where  a  bank  purchased  with  its  own 
funds  silk  for  certain  bankrupts,  taking 
title  in  its  own  name,  and  delivered  the 
silk  to  the  bankrupts  under  a  trust  re- 
ceipt binding  the  latter  to  hold  the 
goods  or  their  proceeds  for  the  bank 
until  the  price  was  paid,  the  title  never 
passed  to  the  bankrupts;  and  their 
agreement  while  insolvent  to  return  the 
goods  to  the  bank  was  not  a  preference. 
In  re  Killian  Mfg.  Go.  (D.  G.  1913) 
209  Fed.  498,  order  affirmed  (G.  G.  A. 


1914)  215  Fed.  82.  The  act  of  one  who 
simply  retakes  the  possession  of  prop- 
erty of  his  own  which  is  in  the  posses- 
sion of  the  bankrupt  does  not  make 
him  a  preferred  creditor.  In  re  Wright- 
Dana  Hardware  Go.  (D.  G.  1913)  205 
Fed.  335,  30  Am.  Bankr.  Rep.  582.  A 
contract  foi^  the  consignment  of  goods 
for  sale  is  not  a  preference  to  the  con- 
signor, which  is  avoided  by  the  bank- 
ruptcy of  the  consignee  less  than  four 
months  thereafter.  Ellet-KendaU  Shoe 
Go.  V.  Martin  (1915)  222  Fed.  851,  138 
G.  G.  A.  277.  A  preference  is  not  ef- 
fected by  the  reclamation  of  property 
*  originally  placed  in  the  bankrupt's  hands 
under  a  contract  of  conditional  sale  re- 
serving title  in  the  seller  until  pay- 
ment. In  re  Farmers'  Go-operative  Go. 
(D.  G.  1913)  202  Fed.  1005,  30  Am. 
Bankr.  Rep.  187;  In  re  Anson  Mer- 
cantile Go.  (D.  G.  1911)  203  Fed.  871; 
In  re  Levin  (D.  G.  1909)  173  Fed.  119, 
21  Am.  Bankr.  Rep.  665;  John  Deere 
Plow  Go.  V.  Edgar  Farmer  Store  Go. 
(Wis.  1913)  143  N.  W.  194.  An  unpaid 
vendor  of  goods  who  exercises  the  right 
of  stoppage  in  transitu  does  not  there- 
by gain  a  preference,  though  it  be  with 
the  consent  of  the  debtor,  for  the  latter 
cannot  be  considered  as  active  in  the 
creation  of  a  preference  merely  because 
he  assents  to  what  he  could  not  law- 
fully prevent  In  re  Foot  (G.  G.  1874) 
11  N.  B.  R.  153,  Fed.  Gas.  No.  4,907. 

It  is  essential  to  constitute  a  prefer- 
ential transfer  that  the  bankrupt  should 
have  turned  over  to  the  creditor  some 
portion  of  his  own  property.  Mason  v. 
National  Herkimer  Gounty  Bank  (C.  G. 
A  1909)  172  Fed.  529,  22  Am.  Bankr. 
Rep.  733.  The  property  transferred 
must  have  been  of  such  a  nature  that 
his  creditors  would  have  the  right  to 
subject  it  to  the  satisfaction  of  their 
claims.  In  re  Leech  (1909)  171  Fed. 
622,  96  G.  G.  A.  424,  22  Am.  Bankr. 
Rep.  599.  Hence  the  transfer  of  an  ex- 
empt homestead  does  not  come  within 
the  denunciation  of  the  act  though  every 
other  element  of  a  preference  be  pres- 
ent, except  in  so  far  as  its  value  may 
exceed  the  statutory  limit  of  the  ex- 
emption. First  Nat.  Bank  v.  Lanz  (G. 
G.  A.  1913)  202  Fed.  117,  29  Am. 
Bankr.  Rep.  247.  And  an  assignment 
(as  security  for  a  loan)  of  something 
which  does  not  constitute  legal  "prop- 
erty" but  is  no  more  than  a  mere  revo- 
cable license  or  privilege,  as,  a  news- 
paper agency  or  route,  does  not  consti- 
tute a  preference.  In  re  Martin  (G.  G. 
A.  1912)  200  Fed.  940,  29  Am.  Bankr. 
Rep.  623.  And  mere  fictitious  book  en- 
tries, though  made  through  collusion  be- 
tween the  creditor  and  the  bankrupt, 
for  the  purpose  of  deceiving  others,  but 
which  do  not  succeed  in  such  purpose 
and  do  not  affect  the  rights  of  other 
creditors,  do  not  constitute  a  prefer- 
ence. In  re  Steam  Vehiole  Go.  (D.  G. 
1903)  121  Fed.  939,  10  Am.  Bankr. 
Rep.  885.  And  so  of  the  mere  giving 
of  an  indorsed  note  by  the  bankrupt,  as 
the  advantage  secured  by  the  creditor 
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1  to  whom  the  trons- 
iB  meant  to  pay  Ihe 
iitor  in  preference  to 
Wnyne  t.  Gold  (1911) 
i,  130N.  Y.  Supp.  942. 
r  a  liankrupt  iadirect- 
bird  person  ma;  con- 
ice,  if  made  with  this 
int.  In  re  Harrison 
)  202  Fed.  244;  Wick- 
;ity  Sbv.  Bank  (1911) 
13  N.  W.  100. 
the  preference  and  in- 
ly are  independent  ol 
,.  Wright  V.  Gotten 
1,  52  S.  E.  141.  And 
same  whetber  or  not 
raudulent  at  common 
statute  of  fraudulent 
otherwise.  Webb's 
burg  Shoe  Co.  (1908) 
S.  E.  130.- 

ire  to  record  a  deed 
en  as  security  until 
iptcy   of  the   grantor 


e  the  si 


e  Mcintosh  (1907) 
C.  G.  A.  250,  18  Am. 
;  In  re  Watson  (D. 
1  9«2. 

n  insolvent  person,  to 
eference  in  b&nkrupt- 

'.  Mechanics'  &■  Metals 
;)  201  Fed.  GRi,  120 
4.m.  Bankr.  Rep,  28S; 
X  G.  1S12)  201  Fed. 
between  a.  bank  mak- 
ly  to  day  to  a  stock- 
■oker,  which  stipnlates 
:is  shall  be  used  spe- 
elease  of  the  broker's 
I,  that  their  proceeds 
of  Butiatituted  aecu- 
medlately  deposited  in 
'meut  of  the  loan,  aad 
ihsll  actually  take  up 
ities  and  deliver  them 
amst  payment  of  the 
rente  a  voidable  pref- 
roker.  Ernst  t.  Me- 
Ib  Nat  Bank  (1912) 
)  C.  C.  A.  92,  29  Am. 

that  the  effect  of  the 
i  enable  the  creditor 
:er   proportion   of   his 


□  othei 


crediti 


m.  John  S.  Brittain 
r.  Bertensbaw  (1904) 
Pac.  1027;  Sellers  v. 
3  Ind.  422,  72  N.  E. 
e  is  no  preference  if 
pts  only  that  part  of 
I  he  would  be  entitled 
I  liable  to  the  debtor's 
ipportioned  among  bis 
erg  T.  Riddle  (Iflll) 
South.  635.  But  the 
I  receiving  of  a  larger 
other  creditors;  It  is 
ot,  in  view  of  Uie  ob- 


liKBtion  of  Bureties  to  pay  the  c 
the  payment  HCtually  benefited  the 
ferred  creditor.  Swarta  v.  Fourth 
Bank  (1902)  117  Fed.  1,  &4  C.  t 
3S7,  8  Am.  Bankr.  Rep.  673.  A 
payment  is  none  the  less  a  prefei 
because  some  othei;  creditors  have 
obtained  larger  payments  on 
claims  than  they  would  have  beei 
titled  to  in  the  bankruptcy  proceed 
In  re  Mayo  Contracting  Co.  (I 
1907)  157  Fed.  489,  19  Am.  B 
Eep.  551. 

If  all  the  creditor!  consented 
discrimination  in  the  payment  of  c1 
no  one  can  object  that  an  unh 
preference  was  created,  though 
creditor  obtains  more  than  his  s 
Curran  t.  Muuger  (G.  C.  1S71)  6  : 
R.  33,  Fed.  Gas.  No.  3,487.  An< 
same  is  true  where  all  the  cre( 
joined  in  the  arrangemeni  by  whic 
transfer  was  made.  Jndson  v.  Gc 
Go.   (D.  C.  1881)  8  Fed.  422. 

If  there  is  a  Burplus  of  the  c 
after  pajing  all  the  other  crediton 
preferred  creditor  is  entitled  to 
he  has  secured,  for  as  betweei 
bankrupt  and  himself  the  preferei 
not  voidable.  In  re  McGuire  (1 
1876)   Fed.  Gas.  No.  8,313. 

3.  Transferee  as  creditor  or  p 
bsneflted.— Tn  conelitntc  a  prefei 
the  payment  or  transfer  must  hsve 
made  to  a  "creditor"  or  "perst 
be  benefited  thereby,"  and  nothi 
within  the  purview  of  this  pro' 
except  with  reference  to  debts  ■ 
miiy  be  proved  for  a  dividend,  but 
thing  which  may  be  so  proved  is 
in  its  purview.  Clarke  v.  R 
(1910)  183  Fed.  518.  106  G.  G.  J 
26  Am.  Bsnkr.  Rep.  413.  It  ii 
necessary  that  the  creditor's 
should  be  presently  due,  but  it  is 
cient  if  it  eiislB  as  a  fixed  lial 
Moody  T.  Chicago  "Ktle  &  Trus 
(1907)  138- III.  App.  233;  Burp 
First  Nat  Bank  (G.  C.  1873) 
B.  R.  314,  Fed.  Gas.  No.  2.185; 
V.  Brookmire  (C.  C.  18T0)  4  N.  . 
196,  Fed.  Cue.  No.  1,168.  And  a 
itor  who  receives  property  in  9 
ment  of  a  claim  not  yet  matured 
be  chargeable  with  accepting  a  pi 
ence.  Mathews  v.  Riggs  (1688)  8 
107.  13  Atl.  48.  It  is  immaterial 
the  creditor  may  be  an  officer  o 
bankrupt  corporation.  Cooper  t.  1 
(G.  G.  A.  1013)  203  Fed.  383,  3C 
Bankr.  Bep.  194;  Arnold  t.  Knapi 
Va.  1915)  84  S,  E.  895.  A  ban 
who  pays  money  to  the  creditors  1 
wife  does  not  give  a  preference,  tl 
the  eCEect  is  to  reduce  the  perce 
which  would  otherwlBe  be  paid  t 
own  creditors.  In  re  Kayser  (1 
177  Fed.  383,  100  C.  C.  A.  615,  24 
Bankr.  Rep.  174.  A  person  wh< 
contracted  to  purchase  property 
the  bankrupt  and  has  made  an  ad 
payment  thereon  is  not  a  "crei 
in  any  proper  sense,  and  the  dedi 
of  the  amount  of  euch  advance  fro: 
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price  when  payment  was  nude  on  de- 
UTei7  18  not  the  receiving  of  a  pref- 
erence. Templeton  t.  Kehler  (D.  C. 
1909)  173  Ted.  S75,  23  Am.  Bankt. 
Rep.  41,  The  same  is  true  of  persons 
wbo  mar  l>BTe  a  cause  of  action  to 
charge  the  debtor  with  a.  slatutor;  lia- 
bility for  the  debts  of  a  corporatioi]. 
Cooktngham  r.  Ferguson  (C.  G.  1S71)  ' 
Fed.  CsB.  No.  3,182.  And  where  one 
partner  sells  to  the  other  his  entire 
interest  in  the  property  o£  the  firm,  the 
traneteree  is  not  a  creditor,  and  the 
transactian  is  not  impeachable  as  a 
preference.  In  re  Buduick  (D.  G. 
leOO)  102  Fed.  7G0.  4  Am.  Bankr.  Rep. 
631.  Where  the  bankrupt  feloniously 
or  fraudnlently  got  possession  of  per- 
sonal property  which  was  in  the  cus- 
tody of  a  warehouseman  as  bailee  of 
the  owner,  and,  on  being  discovered, 
settled  with  the  warehouseman  by  turn- 
iug  over  money,  property,  or  securities, 
this  does  not  constitute  the  giving  of 
a  preference,  because  the  warehouseman 
was  not  a  creditor  of  the  bankrupt. 
Keystone  Warehouse  Co.  v.  Bissell  <G. 
a  A.  1913)  203  Fed.  662,  30  Am. 
Bsnkr.  Rep.  213. 

As  to  the  meaning  of  the  phrase  "per- 
son to  be  benefited  tbereb?,"  it  is  held 
that  a  transaction  which  has  the  pur- 
pose and  effect  of  exonerating  or  re- 
leasing a  surety  tor  the  bankrupt 
"benefits"  the  latter  within  the  mean- 
ing of  the  Btfltnte.    In  re  Sanderson  (D. 

C.  1806)  149  Fed.  273,  17  Am.  Bankr. 
Bep.  871.  And  so,  a  transfer  of  prop- 
erty by  an  insolvent  debtor  by  means 
of  which  a  note  given  by  himself  and 
a  surety  is  paid,  and  the  transferee, 
who  had  obligated  himself  to  indemnify 
the  surety  against  loss  thereon,  is  re- 
leased from  bis  liability,  is  one  by  which 
buch  transferee  is  benefited.  Hunting- 
ton T.  Baskerrille  (1911)  192  Fed. 
813,  113  C.  G.  A.  137.  27  Am.  Bankr. 
Bep.   219. 

A  conveyance  of  real  estate  within 
four  months  before  bankruptcy,  made 
by  the  bankrupt  to  a  stockholder  of  a 
creditor  company,  who  held  the  same 
for  the  company,  and  paid  for  it  with 
money  which  was  furnished  by  the  com- 
pany, and  received  back  by  it  from  the 
bankrupt,  is  a  voidable  preference. 
Golden  &  Go.  t.  Loving  (1914)  42  App. 

D.  G.  480, 

This  section  ban  no  appUcation  to 
owners  of  property  who  have  no  claim 
against  a  bankrupt  contractor,  on  ac- 
count of  possible  liens  by  a  preferred 
*ubcon tractor.  Jump  v,  Bernier  (1916) 
108  N.   E.   ip27,  221  Mass.  241. 

4.  ^—  Preference  aver  other  vrsd- 
Hsre  af  same  olaas^-To  constitute  a 
preference,  It  is  necessary  that  the  pre- 
ferred creditor  should  be  placed  io  po- 
sition to  collect  a  greater  percentage  of 
his  claim  than  "any  other  creditor  of 
the  same  class."  If  all  the  creditors  of 
Qie  same  class  are  equally  interested  in 
and  benefited  by  the  transaction  In 
qneationi-  there  <b  no  preterencp.  Gill 
V.  Bell's  Knitting  Mills  (180S)  128  App. 


DiT.  691.  113  N.  T.  Supp.  90.  And  It 
is  said  that  the  test  of  the  classification 
of  creditors  is  the  percentage  of  their 
claims  which  they  are  entitled  to  draw 
out  of  the  estate  of  the  bankrupt  If 
tbey  are  entitled  to  receive  the  same 
percentage,  they  are  in  the  same  class, 
but  if  different  percentages.  In  different 
classes.  Swarts  v.  Fourth  Nat  Bank 
(1902)  117  Fed.  1,  54  G.  C.  A.  387,  8 
Am.  Bankr.  Rep.  673.  And  the  fact 
that  a  debt  owing  by  an  insolvent  is  se- 
cured does  not  prevent  a  transfer  of 
property  by  the  insolvent  to  pny  it 
from  being  preferential  as  to  creditors 
not  secured.  Horstman  v.  Little  (Tex. 
av.  App.  1905)  88  S.  W.  286.  At 
least,  creditors  whose  claims  are  secur- 
ed by  indorsement  or  guaranty  of  one 
or  more  third  persons  are  in  the  same 
class  as  those  whose  claims  are  not  so 
secured.  Swarts  v.  Fourth  Nat  Bank 
(1902)  117  Fed.  t,  B4  C,  C,  A.  387,  8 
Am.  Bankr.  Rep,  673,  See  In  re 
Harpke  (1902)  116  Fed.  295.  64  C.  0. 
A.  97,  8  Am.  Bankr.  Rep.  S35. 

Strictly  speaking,  there  are  only  two 
general  classes  of  creditors,  those  who 
have  priority  and  are  to  be  paid  in  full, 
and  those  who  are  entitled  to  equal  div- 
idenda  after  the  priority  claims  have 
been  satisfied.  Livingstone  v.  Heine - 
man  (1903)  120  Fed.  786,  57  C.  C.  A. 
154,  10  Am.  Bankr.  Rep.  39. 

Payments  made  by  a  bankrupt  to  a 
clerk  within  three  months  prior  to  the 
filing  of  the  petition,  in  the  absence  of 
specific  application  to  other  debta,  are 
to  be  applied  in  payment  of  the  wages 
earned  by  the  clerk  during  that  time, 
but  such  payments,  up  to  the  amount 
of  wages  BO  earned,  do  not  constitute 
a  preference  which  must  be  surrender- 
ed before  the  clerk  can  prove  his  claim 
for  the  remainder  due  him,  unless  the 
bankrupt's  assets  are  insufficient  to  pay 
all  the  priority  claims.  In  re  Flick  (D. 
C.  1900)  105  Fed.  C03,  5  Am.  Bankr. 
Bep.  460. 

5.  fluarantora,  sarotles,  and  In- 

dorssrs. — A  guarantor  or  surety  for  the 
bankrupt,  or  an  Indorser  of  his  notes, 
or  the  accommodation  maker  of  a  note 
for  his  use  and  benefit,  is  a  "creditor" 
within  the  meaning  of  the  bankruptcy 
act,  and  if  he  receives  money  or  se- 
curity or  collateral  from  the  bankrupt 
to  meet  the  obligation  when  it  shall 
mature,  or  to  secure  himself  against 
loss,  under  such  circumstances  as  would 
constitute  it  a  preference  in  other  cas- 
es, he  Is  to  be  treated  as  a  preferred 
creditor,  and  must  surrender  his  pref- 
erence before  being  admitted  to  prove 
his  debt,  or  may  be  required  to  sur- 
render it  at  the  suit  of  the  trustee.  In 
re  W,  A,  Silvemail  Co,  (D.  G,  1914) 
218  Fed,  979;  Lazarus  v.  Eagan  (D, 
0.  1912)  206  Fed.  618,  30  Am.  Bankr. 
Hep.  207;  Paper  v.  Stem  (G.  C,  A. 
1912)  198  Fed.  642,  28  Am.  Baokr. 
Bep.  592:  Eobusch  v.  Hand  (1907) 
156  Fed.  660.  84  C.  C,  A.  372,  19  Am. 
BankE.  Bep.  379;    Stem  v.  Paper   (D. 
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10)  1S3  Fed.  226,  2S  Am.  Bankr. 
451;  Huttig  Mfg.  Co.  t.  Edwards 
;)  160  Fed.  619,  87  C.  C.  A.  521, 
n.  Bankr.  Rep.  349;  Id  re  Cbris- 
r  BaUey  Sc.  Son  (D.  C.  1909)  166 
982,  21  Am.  BanVr.  Rep.  811; 
tB  V.  Siegel  (1902)  117  Fed.  13. 
.  0.  A.  899.  8  Am.  Baokr.  Rep. 
CrandaU  v.  Coats  (D.  C.  1005) 
'ed.  065,  13  Am.  Banbr.  Rep.  712; 
laa  V.  Woodbury  (D.  C.  1875)  Fed. 
No.  13,916;  Smith  T.-UtUe  (C.  C. 
9  N.  B.  B.  Ill,  Fed.  Caa.  No. 
2;  ScammoD  v.  Cole  (C.  C.  1871) 
B.  R.  257,  Fed.  Cas.  No.  12,432; 
.  Thorner  (D.  C.  1869)  3  N.  B.  a 
Fed.  Cas.  No.  103;  SiU  t.  SoJberg 
;.  1881)  6  Fed.  468;  Goldberg  t. 
iQ  <1872)  33  Ind.  App.  465.  67  N. 
7;  Bank  of  Wayne  v.  Gold  (1911) 
App,  Div.  296,  130  N.  T.  Snpp. 
Piatt  T.  Ives  (1913)  86  Conn.  600, 
tl.  579;  M.  Kahn  &  Bro.  t.  Bled- 
1908)  22  ObL  666,  98  Pac.  921; 
tman  t.  Little  (Tei.  Civ.  App. 
I  88  S.  W.  286.  Compare  Horton 
imford  (19U)  79  N.  J.  Eq.  356, 
tl.  761. 

lete  an  agreement  for  the  indemni- 
DS  of  a  contractor's  surety  assign' 
>  the  latter  all  the  contractor's 
in  the  event  of  the  contractor's 
unable  to  complete  the  undertak- 
and  the  contractor  subsequently 
loned  the  contract  and  was  sdjudg- 
inkrupt,  the  surety  became  a  cred- 
from  the  date  of  the  abandoDmeut 
e  contract,  within  the  provisions  of 
tatute  relating  to  preferences,  al- 
;h  the  amount  of  the  surety's  claim 
ided  on  contingencies  and  was  not 
lated.  Wood  v.  United  States  Fi- 
'  &  Guaranty  Co.  (D.  C.  IdOo)  143 
424.  16  Am.  Bankr.  Rep.  21.  So 
ety  for  the  bankrupt  who  has  dis- 
ced the  d«bt,  either  before  or  after 
bankruptcy,  is  subrogated  to  the 
g  of  the  creditor,  but  is  also  affect- 
F  any  preference  received  by  the 
lor  before  payment,  which  inheres 
e  claim.  livingston  v.  Eeineman 
1)  120  Fed.  786,  57  C.  C.  A.  154, 
m.  Bankr,  Rep.  30;  In  re  Schmech- 
oak  ft  Suit  Co.  (D.  a  1900)  104 
64,  4  Am.  Bankr.  Rep.  719.  But 
n  re  New  (D.  C.  1902)  116  Fed. 
8  Am.  Bankr.  Rep.  566.  Bat 
e  an  indorser  receives  from  the 
T  of  the  note  an  amount  suScient 
ly  a  part  thereof,  and  loans  him 
lalaoce  required  to  pay  it,  he  will 
le  chargeable  witb  taking  a  prefer- 
beyond  the  amount  actually  paid 
im  by  the  maker.  Thomas  v. 
iliury  (D.  C.  1875)  Fed.  Cas.  No, 
6. 

:reditor  who  receives  the  debtor's 
or  check,  indorses  it,  and  procures 
be  discounted  at  a  bank,  remains 
editor  within  the  meaning  of  the 
ruptcy  act,  and  the  payment  of  th« 
or  check  to  the  bank  after  the 
r's  insolveocy  and  within  four 
hs  prior   to  bis   bankruptcy,  coa- 


0 

■tituteB  a  preferential  transfer  ol 
erty  to  the  Indorser,  which  will 
him  from  the  allowance  of  any 
in  his  favor,  unless  the  amount  i 
is  first  surrendered.  Swarts  v.  ] 
Nat.  Bank  (1902)  117  Fed.  1.  G4 
A.  387,  8  Am.  Bankr.  Rep.  673: 
Lyon  (1903)  121  Fed.  723,  58  C, 
143,  10  Am.  Bankr.  Rep.  25; 
Meyer  (D.  C.  1002)  116  Fed. 
Am.  Bankr.  Rep.  608;  In  re  1 
bury  Furniture  Co.  (D.  C.  190! 
Fed.  255,  8  Am.  Bankr.  Rep.  79 
see  In  re  Bullock  (D.  C.  lOO: 
Fed.  667,  8  Am.  Bankr,  Rep 
Tbotnas  v.  Woodbury  (D.  O.  1875 
Cas.  No.  13,916.  The  payment 
bank  by  an  insolvent,  within 
months  prior  to  his  bankrupt 
notes  given  to  third  persoDB,  but 
have  been  Indorsed  to  and  are  ow 
the  bank,  constitutes  a  prefereni 
en  to  the  bank,  which  it  must  sur 
before  proving  a  claim  against  I 
tate.  In  re  George  M.  Hill  Co. 
130  Fed.  316,  64  C.  C.  A.  561,  « 
A.  68,  12  Am.  Bankr.  Rep.  221 
a  note  discounted  by  a  bank  * 
knowledge  of  the  insolvency  < 
maker  and  in  due  course  of  bn 
by  crediting  the  payee  with  tbe  s 
of  tbe  discount,  which  note  in  the 
of  the  payee  and  indorser  would 
provable  against  the  maker's  esl 
bankruptcy  until  certain  prcferen 
ceived  were  surrendered,  is  provt 
the  bank  as  a  bona  fide  bolder. 
Levi  (D.  C.  1903)  121  Fed.  198, 
Bankr.  Rep.  176;  In  re  Wyly 
1902)  116  Fed.  38,  8  Am.  Bonki 
604. 

6.  Natara  ud  fann  of  traiisu: 
Whether  or  not  a  given  tram 
amounts  to  a  preference  is  to 
termined  by  Its  effect  in  giving 
due  advantage  to  the  particular 
itor,  rather  than  by  its  form,  f 
court  will  look  to  the  result  and 
tbe  way  in  which  it  Is  accomi; 
Rogers  v.  Fidelity  Sav.  Bank  & 
Co.  (D.  C.  1909)  172  Fed.  735,  : 
Bankr.  Rep.  1;  In  re  C.  J.  Mel 
&  Sons  (D.  C.  1910)  178  Fed.  4 
Am.  Bankr.  Rep.  446. 

Any  form  of  mortgage  or  oth. 
which  Is  meant  to  give  to  one  oi 
creditors  an  undue  advantage  ov< 
ers  will  be  a  voidable  preference 
Lean  v.  Lafayette  Bank  (C.  G, 
Fed.  Cas.  No.  8,885.  A  contr 
conditional  sale,  by  which  the  st 
allowed  to  retake  posse saion  ■ 
goods  Id  case  of  the  buyer's  defi 
bankruptcy,  is  not  an  unlawful  ] 
ence,  as  tlie  bankrupt  buyer  do 
transfer  any  property  or  secui 
antecedent  debt.  John  Deere  Fli 
V.  Edgar  Farmer  Store  Co.  (Wis. 
143  N.  W.  194;  Big  Four  Imp 
Co.  V.  Wright  (O.  C.  A.  1013)  2C 
635,  31  Am.  Bankr.  Rep.  125. 

A  chattel  mortgage  which  is  mt 
and  does  give  the  secnred  credi 
ftdvantage   over  other  cnditoii 
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preference.  In  re  Hersey  (D.  C.  1909) 
171  Fed.  1004,  22  Am.  Bankr.  Rep. 
863;  Matthews  V.  Westphal  (C.  G. 
1880)  48  Fed.  664.  And  so  is  a  deed 
of  tmst  in  the  nature  of  a  mortgage. 
May  V.  Le  Claire  (C.  C.  1882)  18  Fed. 
164.  And  an  unrecorded  bill  of  sale  of 
furniture  and  fixtures  given  by  a  ten- 
ant as  security  for  past-due  rent  In 
re  Eokenroth  (D.  O.  1876)  Fed.  Gas. 
No.  4.265.  And  a  bill  of  sale  of  prop- 
erty to  a  creditor  who  has  attached  it. 
Parsons  v.  Topliff  (1876)  119  Mass. 
245.  And  an  assignment  by  an  insol- 
vent trader  of  his  stock,  book  accounts, 
and  other  assets  to  one  of  his  creditors, 
the  latter  in  return  agreeing  to  assume 
and  pay  certain  debts,  is  a  preference 
if  it  enables  that  creditor  to  secure  his 
own  debt  in  full  or  in  a  larger  propor- 
tion than  other  creditors.  North  ▼. 
House  (D.  G.  1872)  6  N.  B.  R  865, 
Fed.  Gas.  No.  10,310. 

The   assignment   of  a  policy   of  life 
insurance    may    constitute    a    voidable 
preference.     Barnes  v.   Vetterlein   (D. 
G.   1882)    16  Fed.  218.     And  so  also 
the   assignment   of  a  claim,  against  a 
fire  insurance  company  for  a  loss  under 
its  policy.    Hanson  v.  W.  L.  Blake  & 
Co.  (D.  G.  1907)  155  Fed.  342,  19  Am. 
Bankr.  Bep.  325.     And  where  a  mort- 
gage  is  given   on  property  under  ^  cir- 
cumstances   such    as    to    render   it    a 
voidable   preference,   and   insurance   is 
taken  out  on  the  mortgaged  property 
in  the  name  of  the  mortgagor,  but  at 
the  instance  and  expense  of  the  mort- 
gagee,  and,   a   loss   occurring,  the   in- 
surance is  collected  by  the  mortgagee, 
being   less  in  amount  than  the   mort- 
gage  debt,    the   insurance   contract   is 
no  less  a   preference  than   the   mort- 
gage, and   its  proceeds   are   merely  a 
substitute  for  the  mortgage  pro  tanto, 
and  therefore  recoverable  by  the  mort- 
gagor's trustee  in  bankruptcy.     Brown 
City  Sav.  Bank  v.  Windsor  (G.  G.  A. 
1912)    198  Fed.  28. 

A  lease  of  a  manufacturing  estab- 
lishment, made  by  an  insolvent  debtor 
to  one  of  his  creditors  as  part  of  a 
fraudulent  scheme  to  place  his  proper- 
ty within  the  exclusive  control  of  such 
creditor,  and  accepted  by  the  latter 
with  knowledge  of  the  lessor's  insol- 
vency, and  with  an  intention  of  secur- 
ing to  himself  an  advantage  over  the 
other  creditors,  will  be  set  aside  as  a 
preference.  Garter  v.  Hobbs  (D.  G. 
1899)  94  Fed.  108,  2  Am.  Bankr.  Rep. 
224. 

A  preference  is  also  involved  (the 
other  conditions  being  present)  in  the 
sale  of  a  partner's  interest  in  the  busi- 
ness to  his  copartner  and  the  taking 
of  the  latter's  notes  for  the  price. 
Crampton  v.  Jerkowski  (G.  G.  1880) 
2  Fed.  489;  Mattocks  v.  Rogers  (D. 
C.  1874)  Fed.  Gas.  No.  9.300.  And 
see  Off  V.  Hakes  (1905)  142  Fed.  364, 
73  C.  G.  A.  464,  15  Am.  Bankr.  Rep. 
696,    And  in  the  act  of  a  creditor  in 


appropriating  property  in  his  hands 
under  a  claim  of  a  factor's  lien.  Nudd 
V.  Burrows  (1875)  91  U.  8.  426,  23 
L.  Ed.  286.  Or  an  alleged  vendor's 
lien.  In  re  Klingaman  (D.  G.  1900) 
101  Fed.  691,  4  Am.  Bankr.  Rep.  254. 
Or  an  agreement  between  the  debtor 
and  creditor  enabling  the  latter  to  en- 
force a  lien  by  attachment.  Samson  v. 
Burton  (D.  G.  1870)  Fed.  Gas.  No.  12,- 
285. 

Where  an  unpaid  vendor  of  mer- 
chandise accepts  a  return  thereof,  in- 
stead of  payment,  it  may  be  regard- 
ed as  a  rescission  of  the  contract  of 
sale,  rather  than  as  a  transfer  of  prop- 
erty. In  re  AspinwaU  (D.  G.  1882) 
11  Fed.  136.  Where  a  creditor  obtains, 
in  good  faith,  as  security,  a  receipt  for 
coal  in  the  debtor's  yard  not  separat- 
ed from  the  common  mass,  he  may  take 
possession  after  discovering  the  in- 
solvency of  the  debtor.  Sherman  v. 
Traders'  Nat  Bank  (G.  G.  1879)  Fed. 
Gas.  No.  12,770. 

An  insurance  effected  by  an  insolvent 
debtor  upon  the  house  he  occupies  in 
pursuance  of  covenants  in  the  lease  is 
not  a  preference.  In  re  Rosenfeld  (D. 
G.  1868)  2  N.  B.  R  116,  Fed.  Gas. 
No.  12,057.  Nor  is  the  surrender  of  a 
policy  of  insurance  under  a  stipulation 
giving  such  right,  with  a  return  of  a 
part  of  the  premium  paid.  In  re  Inde- 
pendent Ins.  Go.  (D.  G.  1872)  Fed. 
Oan.  No.  7,019.  No  preference  is 
created  by  an  equitable  lien  on  funds 
or  property  arising  from  the  accept- 
ance of  a  bill  of  exchange.  In  re 
Baxter  (G.  G.  1886)  28  Fed.  452.  And 
a  deed  of  property  executed  by  the 
bankrupt  in  pursuance  of  a  decree  of 
a  state  court,  on  a  showing  that  he  had 
misappropriated  'trust  funds  which  had 
been  finally  invested  in  such  property 
in  his  own  name,  is  not  voidable  as  a 
preference.  In  re  Myers  (G.  G.  1877) 
Fed.  Gas.  No.  9,984.  But  it  would 
be  otherwise  in  regard  to  a  sale  under 
a  decree  which  was  procured  by  fraud 
and  imposition  practised  on  the  court 
Stem  V.  LouisviUe  Trust  Go.  (1901) 
112  Fed.  501,  50  G.  G.  A.  367,  7  Am. 
Bankr.  Rep.  305. 

Where  it  appeared  that  the  bankrupt 
was  a  member  of  a  stock  exchange,  the 
rules  of  which  provided  that,  when  a 
member  became  insolvent,  he  should  as- 
sign his  seat  to  be  sold,  and  that  the 
proceeds  should  be  first  applied  to  the 
payment  of  his  debts  to  the  members  of 
the  exchange,  to  the  exclusion  of  his 
other  creditors,  but  the  purchaser  of  the 
seat  could  not  become  a  member,  or 
enjoy  any  of  the  privileges  of  member- 
ship, unless  elected  by  the  exchange, 
held,  a  member  who  became  insolvent, 
complied  with  this  rule,  and  was  aft- 
erwards adjudged  a  bankrupt,  was  not 
guilty  of  giving  a  preference  to  those 
creditors  whose  debts  were  in  this 
manner  paid  first;  for  while  his  incor- 
poreal   right   to   his   seat    was   indeed 
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it  wKi  Bubject  to  certain 

H  and  restrictioDB,  includ- 
:  to  membern,  and 


I   hie   1 


1   any 


lose  conditions  had  been 
.     Hyde  t.  Woods  (1876) 

24  L.  Ed.  264. 
:e  is  none   the  less  void- 
it  was  given  in  and  as  a 
neral  aesignment   for   the 
idltora,  which   asaignment 

tbe  adjudication  in  bank' 
1  T.  Louisville  Trust  Co, 
:d.  BOl,  BO  C.  C.  A.  867, 
r.  Rep.  306;  Wilson  v. 
154  N.  C.  211,  70  8.  B. 
ere  a  debtor  entera  upon 
a  position  and  compromise 
;reditori,  if  one  of  them 
■ayraent  while   the  others 

it  iB  a  voidable  prefer- 
&moiT  ro.  C.  1843)  Fed. 
LO  N.  B.  R.  244,  Fed.  Gas. 

contract  between  a  bank- 
tain  of  its  creditors,  by 
;reed  to  contribute  to  the 
:erUdn  of  tbe  bankrupt's 
ilr  in  case  their  debts 
ankrupt  were  fully  satia- 
ferendal,  and  not  to  en- 
enforce  a  lien  against  the 

by   tbe  bankrupt's   traa- 

of  tbe  machiuer;.  In  re 
intz  &  Bon  Co.  (D.  O. 
■d.  425.  A  preference  Is 
'  the  debtor  com  promise  a 
lis   creditors   except 


I   pay 


I   full   ( 


.  transferring 
rty  aa  aecuritv  therefor, 
ely  (D.  C.  1873)  6  N.  B. 
Cas.  No.  4,260. 

pursuant  to  a  contem- 
'omise  sCtUement  oE  s 
;btB,  defendant,  a  judg- 
',  was  paid  a  atipulated 
itain  a  discharge  of  his 
«ceived  tbe  same  in  good 
appeared  that  tbe  aetlle- 
iBVe  been  completed  but 
:rupt  became  insane  and 
landoned,  it  was  held  that 
so  received  was  not  re- 
ft preference.  Templeton 
C.  C.  A.  1912)  200  Fed. 

Banbr.  Rep.  208.  And 
lb  (D.  0.  1898)  91  Fed. 
Jankr,  Eep.  22.  Several 
'  with  tbe  aid  of  their 
re  to  gain  an  advantage 
reditors,  by  a  voluntary 
the  means  used  are  not 

the  preference  is  made 
our    months    before    the 

the  debtor.  Van  Kleeck 
::.  1879)  19  N.  B.  R.  484, 
16360. 

or  suffering  Judgments 
:rupt,  within  four  months 
iling  of  the  petition,  per- 
reditora    to    obtain   judg- 

hlm  and  to  sell  his  stock 
reuoder,  such  Judgments 


cooatltated  preferences,  and  the 
rupt'l  trustee  was  entitled  to  r' 
tbe  reasonable  value  of  the  got 
sold.  Moore  v.  John  H.  Smith  & 
(D.  C.  1913)  205  Fed.  431. 

Something  more  than  pasmve 
resistance  on  the  part  of  an  ins 
debtor  is  necessary  to  invalid 
Judgment  .and  levy  on  hie  pr< 
when  the  debt  is  due  and  he  has 
fense.  But  slight  drcumstaoccB 
ing  to  show  a  desire  on  the  part 
bankrupt  to  give  a  preference  m 
sufficient  to  show  that  he  "procui 
suffered"  the  judgment.  Wilai 
City  Bank  of  St  Paul  (1873)  17 
473,  21  L.  Ed.  723;  Parsona  v. 
well  (C.  C.  1880)  1  Fed.  74;  H 
man  v.  Smith  (1875)  42  Md.  It 
N.  B.  K.  121;  Sleek  v.  Turner  ( 
76  Pa.  142,  10  N.  B.  B.  580;  Kei 
er  V.   Tool   (1876)   81   Pa.   467, 

B.  R.  334;    Mason  v.  Warthens 
7  W.  Vfl.  532,  14  N.  B.  E.  346. 

It  is  competent  for  a  creditor 
atitute  a  suit  against  an  insolvent 
or  and  to  obtain  judgment  ani] 
execution,  and  unleas  tbe  banktup 
some  act  by  which  he  has  partic 
in  some  way  in  the  action  of  the 
itor,  the  preference  thereby  aC' 
is  valid  as  against  other  credito 
far  as  it  is  sffected  by  this  pari 
part  of  the  statute.     In  re  Run: 

C.  1879)  3  Fed.  790. 

A  creditor  may  pursue  bis  ins 
debtor  to  judgment  and  execution 
full  knowledge  of  the  insolvency 
withstanding  tbe  provisions  ol 
bankruptcy  act,  provided  the  < 
does  nothing  to  aid  tbe  pursui 
there  be  no  collusion  between  the 
or  and  the  creditor,  tbe  ordinary 
dies  of  the  law  are  open  to  the  1 
Clark  V.  laelin  (1874)  21  Wall.  31 
L.  Ed.  568:  Brown  v.  Jefferson  > 
ty  Nat.  Bank  (C.  0.  1881)  9  Fed. 

A  debtor  does  not  procure  or 
judgment  who  merely  coneentB  i 
amicable  action  or  revival,  which 
the  creditor  no  advantage  wlii< 
could  not  at  once  have  secured  b 
versary  process.  Kemmerer  t. 
(1870)  81  Pa.  467.  Nor  is  it  a 
of  procuring  or  suffering  judi 
where  the  debtor  merely  agrees  t< 
notice  to  a  certain  creditor  when  < 
don  is  issued  against  him,  and  df 
notify  that  creditor.  Gaskill  t.  B 
(C.  0.  1881)  8  Fed.  746.  But  a 
ment  by  default  is  prima  facie  fr 
tent,  and  one  seeking  to  retain  a 
erence  secured  thereby  must  nci 
all  the  drcumatancee  under  the 
ute  making  such  a  transfer  void. 
Binna  (D.  C,  18T0)  Fed.  Cas.  No. 
And  a  judgment  obtained  by  serv 
process  on  sn  absconding  debtor 
secretly  returns  within  tbe  jarisd 
permit  such  service,  is  procur 
Tered  by  bim,  within  the  mean] 
tbe  statute,  Beattie  v.  Gardner  ( 
1871)  Fed.  Cas.  No.  1,I9B.  i 
preference  U  created  if  the  debto: 
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tribatea  to  the  nnditloii  of  the  Judf- 
ment  at  hd  earUer  date  than,  without 
hU  aid,  It  aoald  have  been  entered. 
Rogera  v.  Palmer  (1880)  102  U.  S.  263, 
26  Li.  Ed.  164.  Or  vhere  a  member  of 
an  iiiBolvent  firm  delivers  a  message  at 
the  request  of  a  creditor,  although  un- 
willjnf;!;.  directing  an  attorney  to  ni- 
ter judgment  on  a  judgment  note  which 
the  Grm  had  previously  given.  In  re 
Benton  (C.  C.  187T)  16  N.  B.  E,  75, 
Fed.  Caa.  No.  1,333.  Or  where  a  Judg- 
ment debtor  agrees  that  the  sheriff 
shall  place  a  cashier  in  charge  of  bit 
store,  and  that  the  proceeds  of  each 
day's  sales  shall  be  paid  over  to  the 
BheriS  and  applied  ou  the  execution. 
In  re  Metiger  Toy  ft  Novelty  Co.  (D. 
C.  1902)  114  Fed.  9flT,  8  Am.  Bankr. 
Bep.  307. 

An  order  in  void  receivership  pro- 
ceedings whereby  the  bankrupt's  prop- 
erty was  transferred  to  defendant  may, 
when  made  within  fonr  months  of  bank- 
ruptcy, be  vacated  as  a  preference. 
Jones  V.  Schaff  Bros.  Co.  (1915)  174 
S.  W.  177,  187  Mo.  App.  597. 

8.  ^—  iudgmanl  hy  oonfesalon  or 
Mlt«nl.— A  confession  of  judgment,  or 
the  eiTlng  of  a  warrant  of  attome?  to 
confeaa  judgment,  by  an  insolvent  debt- 
or, witb  the  intention  of  preferring  the 
partjcnlar  creditor,  may  be  a  voidable 
preference,  and  especially  where  this 
conrae  Is  taken  For  the  purpose  of  en- 
abling that  creditor  to  lev;  hia  execu- 
tion before  other  creditors  can  do  ao. 
First  Nat  Bank  v.  Jones  (1874)  21 
WaU.  326,  22  U  Ed.  M2;  Bachacan  v. 
Smith  (1872)  16  Wall.  277,  21  L.  Ed. 
280;  Benjamin  v.  Chandler  (D.  O. 
190B)  142  Fed.  217,  IB  Am.  Bankr. 
Sep.  439;  Haughey  v.  Albln  (D.  0. 
18m>  2"N.  B.  B.  309,  Fed.  Cos.  No. 
e,m:  Fitch  V.  McGle  (D.  C.  1869)  2 
N.  B.  B.  531,  Fed.  Gas.  No.  4,836; 
Zahm  T.  Fry  (C.  C.  18T4)  9  N.  B.  R. 
H8,  Fed.  Cas.  No.  18,198;  Street  v. 
Dawson  (C.  C.  1870)  4  N.  B.  R.  207, 
Fed.  Cas,  No.  13,533.  And  a  debtor 
who  voluntarily  confesses  judgment  in 
Invor  of  the  creditor,  and  allows  him  to 
issue  an  execution  and  to  make  a  levy 
and  sole,  restilting  in  the  creditor  be- 
coming the  purchaser,  "transfers"  hii 
property.  Grant  v.  National  Bank  of 
Auburn  (D.  C.  1912)  197  Fed.  581,  28 
Am.  Bankr.  Rep.  712.  And  the  same 
principles  apply  in  the  case  of  a  decree 
entered  by  consent  In  re  Mayo  Con- 
tracting Co.  (D.  C.  1007)  167  Fed.  409, 
19  Am.  Bankr.  Bep.  551. 

Bat  an  order  or  decree  requiring  a 
trustee  to  pay  over  money  to  his  suc- 
cessor, made  in  a  proceeding  b;  the 
cestui  qne  trust  to  have  him  removed 
on  tlie  ground  of  bis  insolvency,  result- 
ing in  an  adversary  decree  appointing 
a  new  trustee,  la  not  a  Judgment  "pro- 
cured or  suffered"  by  the  insolvent 
Fry  T.  Pennsylvania  Trust  Co.  (1000) 
195  Pa.  343,  46  At!.  10.  And  the  same 
i*  tme  of  a  judgment  which  merely  con- 


firms an  award  made  more  than  four 
months  before  tbe  bankruptcy  of  the 
debtor.  In  re-Koslowski  (D.  C.  1907) 
153  Fed.  823,  18  Am.  Bankr.  Rep.  723. 

Although  a  Judgment  by  confession 
may  be  entered  under  such  circum- 
stances as  to  make  it  a  voidable  pref- 
erence, yet  where  it  was  intended  mere- 
ly as  collateral  security  for  tbe  sggre- 
gate  amount  of  several  valid  and  ex- 
isting Judgments,  Its  invalidity  does  not 
in  any  way  affect  the  original  judg- 
menta.  Vogle  v.  Latiirop  (C.  C.  1870) 
4  N.  B.  R.  439,  Fed.  Cas.  No.  16,985. 

9.  Transfar*  of  proparty^^he  act 
does  not  permit  an  insolvent  debtor  to 
transfer  any  portion  of  bis  property  in 
kind  to  a  creditor  in  settlement  of  the 
debt,  though  it  be  an  honest  and  valid 
one,  if  tbe  effect  will  be  to  prefer  that 
creditor  over  others,  and  the  creditor 
has  reasonable  cause  to  believe  tbat 
such  result  will  follow.  Sherman  v. 
Luckhardt  (1902)  96  Mo.  App.  320.  70 
S,  W.  388;  In  re  House  (D.  G.  1843) 
Fed.  Cas.  No.  6.735. 

The  trustee  stands  In  the  shoes  of 
the  ttankrupt  and  cannot  recover  in 
assumpsit  the  proceeds  of  a  sale  of 
property  which  was  In  the  poasession 
of  a  warehouseman  when  the  petition 
was  filed,  and  the  receipts  for  which 
were  held  by  bona  fide  credilorH  who 
became  pledgees  thereof  without  knowl- 
edge of  insolvency  and  long  before 
tiankruptcy  proceedings  snd  without  in- 
tention to  defraud.  Chicniio  Title  & 
Trust  Co.  V,  First  Nat  Bank  (1012) 
174  HI.  App.  330. 

A  preferential  "transfer"  of  property 
may  include  a  mortgage  or  any  other 
kind  of  lien  voluntarily  created  by  the 
debtor.  Coder  v.  Arts  (1007)  152  Fed. 
943,  82  C.  G.  A.  91,  18  Am.  Bankr.  Rep. 
613;  In  re  Ed.  W.  Wright  Lumber 
Co.  (D.  0.  1902)  114  Fed.  1011,  8 
Am.  Bankr.  Rep.  345;  In  re  Jones 
(D.  C.  1902)  118  Fed.  873,  0  Am. 
Bankr.  Rep.  262.  Or  a  deed  of  land  de- 
livered with  tbe  understanding  that  it 
is  not  to  be  recorded  but  held  aa  aecu- 
lity.  Bagan  v.  Donovan  (D.  O.  1911) 
189  Fed.  138,  26  Am.  Bankr.  Bep.  311. 
Or  a  bill  of  sale  of  a  stock  of  merchan- 
dise. W,  B,  Beitnsp  &  Co.  v.  LyeU 
(1007)  88  Miss.  197,  42  South.  790. 
Or  an  order  drawn  by  the  bankrupt  on 
a  third  person  and  accepted  by  tbe 
latter.  In  re  Hines  (D.  -C.  1906)  144 
Fed.  643,  16  Am.  Bankr.  Rep.  495. 
And  an  agreement  to  "transfer"  prop- 
erty may  be  construed  as  au  Biree- 
ment  to  "deliver"  it  Godwin  t,  Murch- 
ison  Nat  Bank  (1907)  145  N.  C.  320, 
69  S.  E.  164,  17  L.  R.  A.  (N.  3.)  935. 

Where  the  creditor  almply  takes  pos- 
session of  property  of  the  debtor, 
meaning  to  satisfy  his  claim  oat  of  it 
this  may  constitute  a  preference. 
Bailey  v.  Henderson  (D.  C.  1878)  Fed. 
Cas.  No.  737.  Especially  where  the 
debtor  thereupon  gives  the  creditor  a 
written    release.     CooUdge    v.    Ay  era 
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.  405,  R7  AU.  970.  But  a 
not  created  by  the  act  at 
taking  poBBessian  of  cal- 
isited  as  Hccurity,  though 
montha  before  the  baok- 
'e  the  collateral  was  set 
>>efore  to  secure  the  debt- 
credit.  Sexton  V.  Keasler 
225  U.  8.  90,  32  Sup.  CL 
1.  895. 

lined  by  a  corporate  cred- 
Qowledge  of  the  debtor's 
id  within  four  months  be- 
rnptcy,  which  sum  was  due 
D  tbe  bankrupt  under  an 
J  which  the  corporation, 
employes,  was  to  deduct 
tges  the  amounts  due  from 
bankrupt  for  supplies  fur- 
□  to  tfaem,  and  was  to  re- 
le  amount  so  deducted,  tr- 
any  indebtedness  other- 
bim  to  the  corporation,  is 
bte  preference.  Western 
r  Co.  T.  Brown  (1905)  190 
S  Sap.  Ct  339,  49  L.  Ed. 
Bnnkr.  Itep.  447. 
mance  of  labor  by  an  iii- 
or  for  his  creditor,  for 
liven  credit  on  tiis  indebt- 
•t  a  transfer  of  property, 
m  Steers  Lumber  Co.  (D. 
>  Fed.  738.  6  Am.  Bankr. 

may  constitute  a  voidable 
[ider  the  act  although  the 
ot  conveyed  directly  to  the 
iditor,  if  the  effect  of  the 
I  to  enable  him  to  secure 
re  of  the  debtor's  estate 
-editors  of  the  same  class 
n  the  bankrnptcy.  West- 
mber  Co.  v.  Brown  a»04) 
,  64  0.  0.  A.  256,  12  Am. 
111.  But  see  this  case  on 
)  196  V.  S.  502,  25  Sup. 
,.  Ed.  571,  13  Am.  Bankr. 
Lence  it  is  sufficient  if  tbe 
lade  to  a  third  person  for 
I  benefit.  National  Bank 
,  National  Herkimer  Coun- 
2)  225  U.  S.  178,  32  Sup. 
.  Ed.  1042,  28  Am.  Bankr. 
Dd  a  debtor  cannot  escape 
'   giving   a   preference   by 

conveyance  through  hia 
■ing  her  convey  or  mort- 
tbe  creditor.  Gibson  v. 
18T1)  14  N.  B.  H.  156. 
,  6,394.  And  a  prefereuce 
here  the  creditor  induces 
.  a  third  person  to  lend 
bankrupt  with  which  the 
im  is  to  be  satisBed,  tak- 
;e  on  the  bankrupt's  stock 
security.  In  re  Beerman 
)  112  Fed.  603,  7  Am. 
ISl. 
y  difference  who  the  cred- 

Tbe  officers  of  a  corpora- 
ince,  may  lawfully  lend  it 
annot  take  a  preferential 
a  property  when  it  is  in- 
1  (1908) 


199  Mass.  199,  85  N.  E.  530;  & 
Chicago  Title  &  Trust  Co.  (19 
BL  App.  68;  Cullen  v.  Veasi 
Super.  1915)  90  AH  665. 

Tbe  act  of  a  foreign  credito: 
taining  a  lien  on  property  of  th< 
in  a  foreign  country  may  cone 
preference.  In  re  Pollmann 
1907)  166  Fed.  221,  19  Am. 
Rep.  474. 

Since  property  of  the  bankrui 
Is  exempt  under  the  laws  ot  t 
will  not  in  any  event  conetitnti 
of  his  estate  in  bankruptcy  for 
pose  of  distribution  among  tl 
itors,  a  conveyance  or  incumbi 
exempt  property  for  the  beneG 
particular  creditor  cannot  be 
amount  to  a  preference  wit 
meaning  of  tbe  statute.  Hnnti 
BsskerviUe  (1911)  192  Fed.  i 
C.  C.  A.  137,  27  Am.  Bankr.  B 
In  re  Leech  (D.  C.  1908)  171  F 
Titzthnm  v.  Large  (D.  C  19 
Fed.  685,  20  Am.  Bankr.  Ri 
CONTKA,  r«cy  v.  Chandler  (1 
App.  1914)  163  8.  W.  328. 

10. Transfer  of  propert] 

stitutlan  or  « at  isf actio  b  ot  I 
voidable  preference  is  created 
debtor,  though  insolvent,  tram 
surrenders  to  ■  creditor  prop 
which  tbe  latter  already  has 
lien,  in  satisfaction  and  discb 
the  debt  and  the  lien  securin 
property  In  subatitntioa  for 
which  the  lien  attaches,  provi 
property  is  ot  no  greater  val 
the  amount  ot  the  lien,  so  t 
debtor's  general  estate  is  not 
depleted.  Ashuelot  Bank  t.  F 
C.  1884)  19  Fed.  237;  Coze 
(C.  C.  1872)  8  N.  B.  R.  662.  F 
Xo.  3,310;  Catlin  v.  Hoffman 
1874)  9  N.  B.  B.  342,  Ped.( 
2,521;  Boothe  v.  Brooks  (D.  I 
12  N.  B.  R.  398,  Fed.  Gas.  N< 
Hallack  v.  Tritch  (C.  C.  1878 
B.  B.  293,  Fed.  Cas.  No.  5,958 
V.  Garrison  (1904)  36  Tel.  C 
674,  82  S.  W.  800;  Posey  v.  ! 
a902)  28  Tei.  Civ.  App.  452,  f 
792.  See  Silberstein  v.  Stahl  (1 
Misc.  Rep.  363,  66  N.  Y.  Supp. 

A  transfer  by  a  bankrupt  to 
itor  of  property  of  no  more  va 
sucb  creditor's  lien  thereon,  . 
amount  of  claim  ot  other  cred 
bankrupt,  nhich  be  then,  by  ag 
with  bankrupt,  pays,  is  not  a 
ence,  though  such  other  claims 
secured.  Russell's  Trustee  v.  '. 
Lumber  Co.  (1914)  164  S.  W.  ' 
Ky.  219. 

But  a  preference  is  created 
value  of  the  property  transfe 
surrendered  is  in  substantial  e: 
tbe  creditor's  claim.  Waring 
obanan  (D.  C.  1879)  IS  N.  B. 
Fed.  Cas.  No.  17.170.  Or  if  th 
action  puts  the  creditor  in  a  n 
ly  better  position  with  referenc 
enforcement  of  bis  claim.  In 
blee  (D.  C.  1869)  Fed.  Cas.  Ni 
Where  defendant,  ivith  knowl 
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the  inaolyency  of  his  brother-in-law,  ad- 
yanced  money  to  take  up  notes  of  a 
bank  which  was  pressing  for  payment 
and  for  such  advancement  took  notes  of 
the  bankrupt  and,  on  the  maturity  of 
the  first  of  the  series,  procured  a  deed 
of  trust  of  the  bankrupt's  property,  of 
which  the  trustee  immediately  took 
possession,  the  deed  constituted  a  pref- 
erence. Dean  y.  Davis  (O.  C.  A.  1914) 
212  Fed.  88. 

To  justify  a  transaction  of  this  kind, 
there  must  be  an  actual  and  valid  lien 
of  some  kind,  not  a  mere  promise  or  un- 
ezecnted  agreement  to  give  security. 
Page  V.  Rogers  (1009)  211  U.  S.  575, 
20  Sup.  Ct.  159,  63  L.  Ed.  332,  21  Am. 
Bankr.  Bep.  496;  Sharp  v.  Philadelphia 
Warehouse  Co.  (O.  C.  1880)  19  N.  B. 
R.  378,  Fed.  Cas.  No.  12,709a.  But  if 
a  creditor  holds  a  valid  and  subsisting 
lien  on  the  debtor's  property,  and  the 
equity  of  redemption  therein  is  releas* 
ed  to  him  under  such  circumstances  as 
to  make  it  a  fraudulent  preference, 
though  the  conveyance  is  void,  this  will 
not  divest  the  lien,  but  the  parties  will 
be  remitted  to  their  original  position. 
Avery  v.  Hackley  (1874)  20  Wall.  407, 
22  L.  Ed.  385.  , 

II.  Restoration  of  speoiflo  proporty 
or  funds^-A  transfer  or  surrender  of 
property  by  an  insolvent  debtor  will 
not  constitute  a  voidable  preference 
where  the  person  receiving  it  was 
actually  the  owner  of  the  property,  and 
no  title  was  vested  in  the  bankrupt  in 
any  such  sense  that  it  could  have  been 
made  available  for  his  general  credt- 
toiui.  Bradley,  Clark  &  Co.  v.  Benson 
(1904)  93  Minn.  91,  100  N.  W.  670; 
Sears  v.  GUman  (1908)  199  Mass.  384, 
85  N.  E.  466;  In  re  Wright-Dana  Hard- 
ware Co.  (D.  C.  1913)  205  Fed.  335^ 
30  Am.  Bankr.  Rep.  582.  Where  a 
broker  buys  stock  for  a  customer  on  a 
margin,  the  title  to  the  stock  is  in  the 
customer,  and  not  in  the  broker,  the 
latter  holding  it  merely  as  a  pledgee  to 
secure  the  advances  made  by  him  in  the 
purchase.  Hence  the  customer  is  not 
a  creditor  of  the  broker,  and  no  pref- 
erence is  created  by  the  transfer  of  the 
stock  to  the  customer  on  the  settlement 
of  his  account.  Richardson  v.  Shaw 
(1906)  147  Fed.  659,  77  C.  C.  A.  643, 
16  Am.  Bankr.  Rep.  876;  In  re  GraflE 
(D.  O.  1902)  117  Fed.  343,  8  Am. 
Bankr.  Rep.  744.  Or  by  the  broker's 
action  in  redeeming  the  stock  (already 
pledged  by  him)  and  turning  it  over  to 
the  customer  on  demand.  Richardson 
V.  Shaw  (1908)  209  U.  S.  365,  28  Sup. 
Ct.  512,  52  L.  Ed.  835,  19  Am.  Bankr. 
Rep.  717. 

A  transfer  of  realty  by  an  insolvent, 
though  made  within  four  months  be- 
fore bis  bankruptcy,  is  not  a  preference 
if  made  in  good  faith  to  his  wife  in  re- 
placement of  her  dotid  property  alien- 
ated by  him,  and'  the  subject  of  the 
transfer  does  not  exceed  in  value  such 
dotal  property.  Gomila  v.  Wilcombe 
(1007)  151  Fed.  470,  81  0.  0.  A.  268, 
18  Am.  Bankr.  Rep.  143. 


(Money,  as  well  as  other  property, 
may  be  subject  to  this  rule.  Thus,  the 
return  of  excessive  margins  by  an  in- 
solvent stockbroker  to  a  customer  does 
not  constitute  a  preference.  Richard- 
son V.  Shaw  (1908)  209  U.  S.  365,  28 
Sup.  Ct  512,  52  L.  Ed.  835,  19  Am. 
Bankr.  Rep.  717.  So  where  money  is 
placed  in  the  hands  of  one  who  after- 
wards becomes  bankrupt,  but  on  the 
agreement  that  it  shall  be  used  for  a 
particular  purpose,  and  it  is  not  so 
used,  but  is  returned  to  the  owner,  this 
does  not  create  a  preference.  Sharp  v. 
Simonitsch  (1909)  107  Minn.  133,  119 
N.  W.  790;  Dressel  v.  North  State 
Lumber  Co.  (D.  C.  1902)  119  Fed.  531, 
9  Am.  Bankr.  Rep.  541;  In  re  W.  W. 
Mills  Co.  (D.  C.  1908)  162  Fed.  42,  20 
Am.  Bankr.  Rep.  501.  But  the  case  is 
different  where  goods  have  passed  to 
the  bankrupt  under  a  contract  of  sale. 
It  is  an  unlawful  preference  if  the 
seller  accepts  the  return  of  the  goods 
or  a  part  of  them  in  settiement  of  his 
claim,  unless  he  has  retained  titie  in 
himself  by  some  lawful  reservation  or 
agreement.  Plummer  v.  Myers  (D.  C. 
1905)  137  Fed.  660,  14  Am.  Bankr. 
Rep.  805;  West  v.  Fulling  (1873)  36 
Ind.  App.  617,  76  N.  E.  325. 

12. Trust  funds  and  money  oon- 

vorted  or  embezzled^— If  money  stolen 
or  embezzled  by  the  bankrupt,  or  mis- 
appropriated to  his  own  use  while  hold- 
ing it  in  the  character  of  a  trustee,  has 
been  kept  separate  and  apart  from  the 
bankrupt's  own  money,  or  if  it  is  dis- 
tinctiy  traceable  into  property  or  other 
funds  into  which  it  has  been  converted, 
the  owner  may  follow  it  and  reclaim  it 
from  the  trustee  in  bankruptcy,  on  the 
theory  that  it  does  not  constitute  any 
part  of  the  assets  In  bankruptcy.  And 
if  the  fund  (or  its  avails)  is  surren- 
dered or  restored  to  the  owner  before 
bankruptcy  intervenes,  it  cannot  be  said 
to  constitute  the  giving  of  a  preference. 
Block  V.  Rice  (D.  C.  1909)  167  Fed. 
693,  21  Am.  Bankr.  Rep.  691;  McNaboe 
V.  Columbian  Mfg.  Co.  (1907)  153  Fed. 
967,  83  C.  C.  A.  81,  18  Am.  Bankr. 
Rep.  684;  Goode  v.  El  wood  Lodge 
(1903)  160  Ind.  251,  66  N.  E.  742. 

But  if  the  person  entitied  to  the  fund, 
having  knowledge  of  the  embezzlement 
or  conversion,  and  of  the  debtor's  in- 
solvency, accepts  a  payment  out  of  the 
latter's  general  funds  or  a  conveyance 
of  property  or  a  security  offered,  this 
is  an  election  to  treat  the  misappropri- 
ation as  creating  a  debt,  and  conse- 
quently he  will  stand  in  no  better  posi- 
tion than  any  general  creditor.  Ather- 
ton  V.  Green  (1910)  179  Fed.  806,  103 
C.  C.  A.  298,  24  Am.  Bankr.  Rep.  650. 

Under  these  circumstances,  a  pay- 
ment or  transfer  of  property,  or  the 
giving  of  a  mortgage  or  other  security, 
will  constitute  a  voidable  preference, 
supposing  the  other  elements  of  a  pref- 
erence to  be  present.  Clarke  v.  Rog- 
ers (1910)  183  Fed.  518,  106  C.  C.  A. 
64,  26  Am.  Bankr.  Rep.   413;   In  re 
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600;  Bargoyne  y.  Mc- 

1910)  182  Fed.  452, 
tep.  387 1  In  re  Keam- 
ICT  Fed.  995,  21  Am. 
:  tjmith  V.  TowDship  of 
L  leuO)  lao  Fed.  2S7, 
tep.  745. 

of  his  liability  on  any 
n  obtigatian  ol  a  con- 
'GBting  upon  a  default' 

trustee  to  restore  to 
:he  ralue  of  assets  em- 

oblisatioD  is  a  pro*a- 
ruptcy.  Hence,  where 
in  several  trusts,  and 

to  be  insolvent,  and 
tha  prior  to  bis  bank- 
fera  hie  own  property 
idividually  to  one  of 
to  himself  in  the  char- 
therein,  to  make  good 
the  effect  is  to  enable 
over  a  larger  share  of 
tie  others,  a  voidable 
en.     Clarke  v.  Rogers 

534,  33  Sup.  Ct.  587, 
)  Am.  Bankr.  Eep.  39. 
lent  ooNBldaratlon— Se- 
nt loan  or  future  ad- 
ivful  preference  ia  cre- 
a  transfer  is  made  or 
ir  a  pre-existing  debt 
D.  C.  1806)  136  Fed. 
nkr.  Eep.  281;  In  re 
K>3)  124  Fed.  4«9,  10 
.  650;  Uarsh  v.  Wal- 
ked. 805,  136  C.  C.  A. 
e  when  a  debt  ia  cre- 
'  has  a  right  to  dictate 
licb  be  will  part  with 
roperty,  and  he  may 
d  that  be  shall  firat 
3ch  an  extent  as  will 
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il  preference.  In  re 
(03)   124  Fed.  46&,  10 

650. 

takes  security,  though 
olvent  and  tbough  hia 
Fs  within  four  months, 
a  preference  which  ia 
le  act,  if  the  conaider- 
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r  the  security.  Tif- 
I's  Sbv.  lust.  (1873) 
1  L.  Ed.  888;  Lindtey 
..  1912)  200  Fed.  733, 
:ep.  610;  In  re  Empire 
1912)  193  Fed.  225; 
'.  C.  1910)  185  Fed. 
ikr.  Hep.  444;  PoweU 
It  (1910)  178  Fed.  609. 
,  24  Am.  Bankr.  Rep. 
ley  (D.  C.  1009)  171 
L.m.  Bankr.  Rep.  863; 
D.  C.  1909)  172  Fed. 
nkr.  Rep.  891;  In  re 
Co.  (D.  C.  1909)  170 
m.  Bankr.  Rep.  460; 
arwater  Sbortline  Ry. 
164  Fed.  1007,  21  Am, 
!;  Crim  r.  Woodford 


(Ti 

(1905)  136  Fed.  34,  68  C.  C.  A. 
14  Am.  Bankr.  Rep.  302;  Far 
Bank  of  Edgefield  v.  C.  D.  Carr  i 
(1904)  127  Fed.  600,  62  C.  C.  A 
11  Am.  Bankr.  Rep.  733;  Young  v 
son  (C.  C.  1902)  116  Fed.  192,  t 
Bankr.  Rep.  377;  In  re  Little  H 
1901)  110  Fed.  321,  6  Am.  Bankr. 
681;  In  re  Davidson  (D.  G.  1901 
Fed.  882,  5  Am.  Bankr.  Bep.  52 
re  Wolf  (D.  G.  1888)  88  Fed. 
Am.  Bankr.  Eep.  555;  In  re  litUe 
er  Lumber  Cc,  (D.  C.  1899)  92 
686,  1  Am.  Bankr.  Eep.  483;  Ex 
Ames  (D.  C.  1871)  7  N.  B.  B. 
Fed.  Caa.  No.  323;  In  re  Stowe  (I 
1871)  6  N.  B.  B.  429,  Fed.  Caa. 
13.513;  Schulze  v.  Bolting  (D 
1878)  17  N.  B.  E.  167,  Fed.  Caa 
12,489;  In  re  Uorrison  (D.  C.  1 
10  N.  B.  B.  105,  Fed!  Cas.  No.  9 
In  re  Pierson  (D.  C.  1874)  10  I 
R,  107,  Fed.  Chb.  No.  11,153;  Pip 
Baldy  (C.  C.  1874)  10  N.  B.  R. 
Fed.  Cas.  No.  11,179;  In  re  b 
gomery  (D.  C.  1875)  12  N.  B 
321,  Fed.  Cas.  No.  9,732;  In  re  I 
field  &.  Poole  Mfg.  Go.  (D.  C.  1 
16  N.  B.  R.  489,  Fed.  Cas.  No.  1 
GampbeU  v.  Waite  (D.  C.  1877)  3 

B.  E.  93,  Fed.  Cas.  No.  2^74;  Ne 
Barbaree  (1911)  135  6a.  771.  70  I 
638;  Crooks  v.  People's  Nat. 
(1001)  34  Misc.  Rep.  4S0,  70  I 
Supp.  271;  Claridge  v.  Evans  (1 
137  Wis.  218,  118  N.  W.  198,  80; 
h.  E.  A.  (N.  8.)  144;  Eason  v.  G 
eon  (1904)  36  Tex.  Civ.  App.  ST. 
S.  W.  800.  Advancement  of  mont 
brick  manufacturers  under  agree: 
that  they  would  manufacture  brick: 
the  lender  held  not  a  voidable  pri 
ence,  the  lender  having  taken  po: 
sioQ  before  bankruptcy.  Sieg  t.  Or 
(C.  C.  A.  1915)  225  Fed.  955. 

A  mortgage  made  in  good  faith  b 
cure  future  Bales  of  goods  to  the  n 
gagor  ia  valid  to  the  extent  of  the 
Tancea  actually  made,  and  to  such 
tent  is  not  defeated  but  protectei 
the  bankruptcy  acL  Marvin  v.  CI 
bera  (C.  C.  1875)  13  N.  B.  R.  77, 
Gas.  No.  9,179;    In  re  Watkiuson 

C.  1906)  142  Fed.  782,  16  Am.  Bi 
Rep.  38;  Peterson  v.  Nash  Bros.  (1 
112  Fed.  311,  50  G.  G.  A.  200,  55  I 
A  344,  7  Am.  Bankr.  Rep.  181. 
where  new  aales  succeed  payments, 
the  net  result  is  to  increase  the  v 
of  tbe  debtor'a  estate,  payments  i 
by  an  inaolvent  debtor  on  a  runuinj 
count  are  not  to  be  conaidered  pri 
ential.  Joseph  Wild  &  Go,  v.  Pi 
dent  Life  &  Trust  Co.  (1907)  163 
562,  82  C.  C.  A  516,  18  Am.  Bs 
Rep.  506.  A  mortgage  given  for  i 
ey  borrowed  at  the  time  to  pay  the 
cbaae  price  of  the  property  raortgt 
whether  or  not  the  same  identical  i 
ey  ia  used  to  make  the  payment,  I 
effect  a  purchase  money  mortgage, 
entitled  to  protection  as  such.  Ii 
Franklin  (D.  C.  1907)  151  Fed. 
18  Am.   Bankr,   Bep.   218;   Lindle. 
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Ross  (1912)  200  Fed.  783,  119  G.  G. 
A.  177.  A  chattel  mortgage,  executed 
bj  an  insolvent  corporation  under  an 
agreement  made  at  the  time  of  the 
loan,  though  a  few  days  thereafter,  is 
not  a  security  for  a  past  debt,  and  is 
not  invalidated  by  the  Bankruptcy  Act 
or  by  Stock  Gorporatlon  Law  N.  Y.  | 
66.  In  re  Metropolitan  Dairy  Go. 
(1915)  224  Fed.  444,  140  G.  G.  A.  646. 
A  bank  held  to  have  a  valid  lien  on 
collateral  pledged  to  secure  an  indebt* 
edness  of  a  bankrupt  for  money  bor- 
rowed within  four  months  prior  to  the 
bankruptcy  to  redeem  such'  collateral 
from  a  prior  valid  pledge.  Dodge  v. 
Harris  (1915)  224  Fed.  434,  140  G.  G. 
A,  128. 

A  person  may  sell  or  exchange  his 
property,  though  he  is  insolvent  at  the 
time,  if  it  is  done  in  good  faith  and 
with  no  fraudulent  design  as  against 
his  creditors.  And  one  who  takes  a 
conveyance  of  such  property,  acting  in 
equal  good  faith,  and  who  has  already 
advanced  the  money  therefor,  or  gives 
a  present  and  adequate  consideration 
for  it,  is  not  chargeable  with  receiving 
a  preference.  Ernst  v.  Mechanics'  & 
Metals  Nat  Bank  (G.  G.  A.  1912)  201 
Fed.  664, 29  Am.  Bankr.  Rep.  289;  Mills 
V.  Virginia-Garolina  Lumber  Go.  (G. 
C.  A.  1908)  164  Fed.  168,  20  Am. 
Bankr.  Rep.  750;  In  re  Hosenfeld  (D. 
C.  1868)  2  N.  B.  R.  116,  Fed.  Gas.  No. 
12,057;   Harrison  v.   McLaren    (D.   G. 

1874)  10  N.  B.  R.  244,  Fed.  Gas.  No. 
6,139;    Sparhawk   v.   Richards    (G.   G. 

1875)  12  N.  B.  R.  74,  Fed.  Gas.  No. 
13,205;  Weeks  v.  Spooner  (1906)  142 
N.  G.  479,  55  S.  B.  432.  But  see  Kerr 
V.  Melum  (1911)  27  S.  D.  208,  130  N. 
W.  83.  And  either  in  the  case  of  a  se- 
curity or  a  conveyance,  it  is  not  neces- 
sary that  the  transfer  and  the  giving  of 
the  consideration  should  be  exactly  con- 
temporaneous. For  an  advance  will  be 
considered  a  present  consideration  for 
a  conveyance  made  within  a  reasonable 
time  thereafter  and  in  pursuance  of  a 
prior  agreement.  Douglass  v.  Vogeler 
(D.  G.  1881)  6  Fed.  53;  Gattman  v. 
Honea  (D.  G.  1875)  12  N.  B.  R.  493, 
Fed.  Gas.  No.  5,271. 

If  one  lends  money  to  an  insolvent 
debtor  (whose  bankruptcy  follows  with- 
in four  months),  and  knows  at  the  time 
that  the  borrower's  purpose  is  not  to 
use  the  money  in  supporting  his  credit 
or  carrying  on  his  business,  but  to*  use 
it  in  paying  off  one  of  the  creditors, 
thereby  giving  a  preference,  the  lender 
is  so  far  affected  by  the  fraudulent  pur- 
pose that  any  security  given  to  him 
for  the  loan  will  be  voidable  at  the  suit 
of  tiie  trustee  in  bankruptcy.  Buck- 
nam  v.  Goss  (D.  G.  1877)  13  N.  B.  R. 
337,  Fed.  C^as.  No.  2,097.  And  it  seems 
that  actual  knowledge  on  the  part  of 
the  lender  is  not  necessary  to  produce 
this  result,  if  the  circumstances  were 
80  unusual  and  suspicious  as  to  lay 
upon  him  the  duty  of  making  reason- 
able inquiries  concerning  the  destina- 


tion of  the  money,  which  inquiries 
would  have  enlightened  him  as  to  the 
debtor's  purpose.  Bx  parte  Mendell 
(D.  G.  1870)  Fed.  Gas.  No.  9,418. 

If  the  consideration  for  a  security  or 
transfer,  though  contemporaneous  with 
it,  was  illegal,  as  being  contrary  to  law, 
to  good  morals,  or  to  public  policy,  it 
will  not  support  the  lien  or  convey- 
ance. Sharp  V.  Philadelphia  Warehouse 
Go.  (G.  G.  1881)  10  Fed.  379;  Adams 
V.  Merchants'  Nat  Bank  (G.  G.  1880) 
2  Fed.  174. 

Whiere  it  appears  that  the  transfer  or 
security  was  given  in  part  to  secure  a 
pre-existing  debt,  and  in  part  to  secure 
a  new  advance  of  money  made  at  the 
same  time  with  it,  and  there  was  no 
actual  fraud  in  the  transaction  as  to 
the  other  creditors  or  upon  the  bank- 
ruptcy act  the  creditor  will  be  entitled 
to  enforce  his  security  against  the  es- 
tate of  the  debtor  in  bankruptcy  to  the 
extent  of  the  money  advanced  at  the 
time,  although  it  is  void  as  a  prefer- 
ence so  far  as  concerns  the  pre-existing 
debt  In  re  Wolf  (D.  G.  1899)  98  Fed. 
.84,  3  Am.  Bankr.  Rep.  555;  In  re 
Gobb  (D.  G.  1899)  96  Fed.  821,  3  Am. 
'Bankr.  Rep.  129;  In  re  Sanderlin  (D. 
G.  1901)  109  Fed.  857,  6  Am.  Bankr. 
Rep.  384;  In  re  Hull  (D.  G.  1902)  115 
Fed.  858,  8  Am.  Bankr.  Rep.  302;  In 
re  Dismal  Swamp  Contracting  Go.  (D. 
G.  1905)  135  Fed.  415,  14  Am.  Bankr. 
Rep.  175;  In  re  First  Nat  Bank 
(1907)  155  Fed.  100,  84  G.  G.  A.  16, 
18  Am.  Bankr.  Rep.  766.  But  see  Tut- 
tie  V.  Truax  (D.  G.  1868)  1  N.  B.  R. 
601,  Fed.  Gas.  No.  14,277. 

An  increase  in  a  mortgage  lien  on  a 
bankrupt's  property,  supported  by  a 
new  and  adequate  consideration,  and 
not  lessening  his  estate  or  impairing  in 
any  respect  the  fund  available  to  pay 
general  creditors,  must  be  sustained, 
although  made  within  four  months  prior 
to  his  bankruptcy.  State  Bank  of  Wil- 
liamson V.  Fish  (1909)  120  N.  Y.  Supp. 
865. 

An  assignment  of  collateral  by  an  in- 
solvent debtor  with  intent  to  give  a 
preference  to  a  creditor  who  has  rea- 
sonable grounds  to  believe  that  a  pref- 
erence is  intended,  made  a  short  time 
before  an  adjudication  of  bankruptcy,  as 
security  for  a  pre-existing  debt,  and 
also  for  a  small  additional  loan,  is  void 
as  to  the  whole.  Grannie  v.  Beardsley 
(G.  C.  1876  &  D.  G.  1874)  Fed.  Gas. 
No.  5,688. 

14.  Prior  agreement  to  give  security 
or  make  transfer^-Where  an  agree- 
ment is  made  or  a  promise  given,  at  the 
time  when  money  is  loaned  or  advanced, 
that  a  transfer  of  property  shall  be 
made  or  a  security  given  to  the  lender, 
the  subsequent  execution  of  the  trans- 
fer or  giving  of  security  does  not  con- 
stitute an  illegal  preference,  though  it 
takes  place  at  a  time  when  the  debtor 
is  insolvent  and  within  four  months 
prior  to  his  bankruptcy.  In  re  Harvey 
(D.  G.  1914)  212  Fed.  340;   TomUnson 
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T.  Bank  of  I>xiiigtoD  (1006)  145  Fed. 
824,  76  G.  C.  A.  400,  10  Am.  Bankr. 
R«p.  632;  RftteDberg  t.  Schefer  (D. 
C.  1904)  131  Fed.  313,  11  Am.  Baiikr. 
Rep.  662;  Payne  t.  Solomoo  <D.  C. 
1876)  14  N.  B.  B.  162,  Fed.  Gas.  No. 
10,856;  Id  re  Wood  (D.  G.  1871)  6 
N.  B,  R.  421,  Fed.  Caa.  No.  17,937; 
Hurdick  v.  JackHon  (N.  T.  1876)  7  Hun, 
4SS,  IB  N.  B.  R.  818;  U.  &  M.  Na- 
tional Bank  v.  Brady'a  Bend  Iron  Go. 
(D.  C.  1871)  3  N.  B.  R.  491,  Fed.  Caa. 
No,  9,018:  Smoot  v.  Morebouae  (1845) 
8  Ala.  370,  42  Am.  Dec.  044. 

Bnt  there  are  decisiona  to  the  effect 
that  a  trantfer  of  property  to  a  credi- 
tor by  ao  iDBOlvent  debtor  tour  months 
prior  to  hia  baokruptcy,  which  would 
otberwiae  conatitute  a  voidable  prefer- 
ence, ia  not  deprived  of  that  character 
by  the  fact  that  it  was  made  pursuant 
to  a  prior  agreement  made  more  than 
four  months  before  the  bankruptcy. 
Citizens'  TniBt  Co.  y.  Tilt  (1S12)  200 
Fed.  410,  118  C.  C.  A.  562,  29  Am. 
Bankr.  Rep.  006;  Lathrop  Bank  v.  Hol- 
land (1913)  205  Fed.  143,  30  Am. 
Bankr.  Rep.  62;    In  re  Thomaa   (D.  C. 

1012)  199  Fed.  214,  29  Am.  Bankr. 
Rep.  946;  Tilt  v.  Gitizena'  Trust  Co. 
(D.  0.  1011)  101  Fed,  441,  27  Am. 
Bankr.  Rep.  320;  In  re  Smith  (D.  G. 
1910)  176  Fed.  426,  23  Am.  Bankr. 
Rep.  864:  In  re  Great  Weaterii  Mfg. 
Co.  (1907)  152  Fed.  123,  81  G.  C.  A, 
341,  18  Am.  Bankr.  Rep.  259;  In  re 
Diamal  Swamp  Contracting  Co.  (D.  O, 
1910)  135  Fed.  416,  14  Am.  Bankr. 
Bep,  175;  In  re  Mandel  (D.  G.  1003) 
127  Fed,  8C3,  afBrmed  (1905)  136  Fed. 
1021,  68  0.  G.  A.  646:  In  re  Ronb 
(D.  G.  1901)  111  Fed.  154,  7  Am. 
Bankr.  Rep.  31;  Second  Nat  Bank  t 
Hunt  (18T0)  11  Wall.  301,  20  L.  Ed. 
100;  In  re  Connor  (D.  C.  1871)  Fed, 
Csa.  No.  3,118;  Lloyd  v.  Strobridge 
(D.  O.  1877)  16  N.  B.  R.  197,  Fed. 
Caa.  No.  8.435;    In  re  Herman   (D.  G. 

1013)  207  Fed.  504. 

If  the  promlae  or  agreement  waa  of 
such  a  apccific  nature  and  related  to 
such  apecific  property  aa  to  give  rise 
to  an  inchoate  or  equitable  lien  (in 
advance  of  its  execution)  then  the  cre- 
ation of  a  specific  lien  at  a  later  time, 
in  accordance  with  the  prior  promiae, 
will  not  violate  the  hnnkruptcy  law. 
Sabin  v.  Gamp  (C.  C.  1900)  08  Fed. 
074,  3  Am.  Bankr.  Rep.  678:  Stover  v. 
Kennedy  (C.  G.  1878)  Fed.  Cas.  No. 
13,510.  And  see  Gage  Lumber  Co.  v. 
McEldowney  (C.  G.  A.  1013)  207  Fed, 
250,  30  Am.  Bankr.  Rep.  251,  But 
these  conditions  are  not  met  by  a  gen- 
eral parol  agreement,  entered  into  when 
the  debt  was  contracted,  not  pledging 
any  apedfic  property,  but  merely  that 
security  ahould  be  given  when  required. 
In  re  Connor  (D.  C.  1871)  Fed.  Cas, 
No.  3,118;  Southwick  v.  Whipple  (D. 
C.  1880)  2  Fed.  770.  Or  if  the  debtor 
should  become  financially  embarraased. 
Rebrini;  v.  WelUngton  (1901)  63  App. 
Div.  498.  71  N.  I.  Supp.  788.    A  mere 


promise  by  the  debtor,  at  the  I 
debt  wai  contracted,  to  give  a  n 
to  secure  it,  but  without  specit 
nature  of  the  mortgage  or  the  ] 
on  which  it  wiB  to  be  given,  t 
create  an  equitable  mortgage, 
ezecution  of  a  mortgage  on  e 
quent  renewal  of  the  debt,  at 
when  the  debtor  ia  insolvent  ai 
in  four  months  before  hia  ban 
constitutes  a  transfer  of  proi 
secure  an  antecedent  debt,  and 
a  preference.  Pollock  v.  Jonei 
124  Fed.  163,  61  C.  G.  A.  555, 
Bankr.  Rep.  616.  The  prior 
must  contemplate  the  giving  ol 
dfic  and   definite   security,   not 
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agreement  as  could  be  enforci 
hill  for  specific  performance. 
Jackaon  Iron  Mfg.  Go.  (D.  C.  1 
N.  B.  R.  438,  Fed.  Caa.  No.  7,1 
agreement  that  the  creditor  sh 
a  general  lien  on  the  propert] 
debtor,  a  corporation,  will  not 
Mathews  v.  Hnrdt  (1903)  79  A 
570.  80  N.  T.  Snpp.  462.  And  a 
ment  to  pledge  personal  proi 
■ecnrity  for  a  debt  la  not  < 
where  the  gooda  are  not  delii 
the  creditor  nor  set  apart  and 
aa  hia  property,  so  that  wh 
creditor  takes  posaeasion  of  tl 
erty  shortly  before  the  filing  of 
Hon  in  banbmptcy,  the  transa 
voidable  aa  a  preference.  In  r 
dan  (D.  C.  1809)  98  Fed.  406 
Baukr.  Rep.  554:  In  re  Arkoi 
ric  Mfg.  Co.  (D.  G.  19071  1 
914.  18  Am.  Bankr.  Rep.  470. 
agreement,  while  negotiating  a 
make  repayment  out  of  a  certa 
does  not  create  a  lien  on  tb 
and  hence  when  repayment  is  n 
of  it  within  four  montha  befort 
ceeding  in  bankruptcy,  it  will  b 
ed  to  be  preferential  and  voi< 
the  suit  of  the  trustee.  Ton 
WinGeld  Nat.  Bank  (1903)  66  E 
71  Pac.  235.  An  agreement,  mt 
bankrupt  more  than  four  moot' 
to  the  bankruptcy,  by  which  it 
to  assign  to  a  bank  its  future  l 
receivable,  and  the  bank  ag 
make  advances  on  the  same.  1 
to  operate  aa  an  eituitable  ass 
of  the  accounta,  which  would 
asaigTimentB  mniie  within  th 
months'  period  and  otherwise  p 
tial.'  In  re  Got  ton  Mannfa 
Sales  Co.  (D.  G.  1013)  209  Fed 

IS.  Exchanga  or  aubstltutlon 
ourltla>.r^An  exchange  or  sub) 
of  one  valid  aecurity  for  anoth 
not  create  an  unlawful  pre 
though  occurring  when  the  d( 
insolvent  and  within  four  montl 
to  his  bankruptcy,  provided  t 
aecurity  is  not  of  greater  vali 
the  old  and  does  not  put  the 
In  better  position  with  referene 
forcing  hia  claim,  since,  in  th 
nothing  is  taken  away  from  the 
creditora  of  the  bankrupt.     8a 
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or'a  propert7.  London  v.  Firat  Ntt. 
Bank  (D.  G.  1877)  15  N.  B.  H.  476,  Fed. 
Cm.  No.  S,525. 

Where  a  bankrupt  executed  a  note  (or 
its  iudebtedneBB  to  a  corporation,  which 
the  corporation  transferred  to  claim- 
ant, its  principal  stockbolder,  tbe  fact 
that  tbe  corporation  thereafter  received 
from  the  bankrupt  certain  notes  of  a 
third  person  in  part  pajment  of  its 
claim  was  Insufficient  to  show  thaf 
clnitnaut  had  received  a  preference. 
Aiollo  T.  Crampton  (1912)  201  Fed. 
&01,  120  C.  C.  A.  180. 

It  does  not  neressarll;  follow  that  tbe 
Dew  security  is  voidable  to  its  entire 
extent.  Where  a  debtor  eives  a  mort- 
gage in  exchange  or  substitution  for  an 
existing  valid  mortgage,  but  of  greater 
value,  it  may  be  voidable  by  bis  trus- 
tee in  bankruptcy,  but  onl;  as  to  such 
excess  of  value.  In  re  Manning  (D.  C. 
1903)  123  Fed.  181,  10  Am.  Bankr. 
Kep.  500. 

16.  Paymiat*  by  debtor.— Payment  of 
a  debt  in  money  is  a  "transfer,"  and  If 
made  under  such  drcumstances  ae 
would  consCitule  a  preference  in  tbe 
case  of  s  transfer  of  an;  other  form  ol 
property,  may  be  recovered  by  the  debt- 
or's trustee  in  bankruptcy.  West  Phil- 
adelphia Bank  V.  Dickson  (18TT)  95 
U.  S.  ISO.  24  L.  Ed.  407;  Pirie  v.  Chi- 
cago Title  &  Trust  Co.  (D.  C.  1911) 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  L. 
Ed.  1171;  Vollmar  v.  Plage  (D,  O. 
1911)  186  Fed.  698,  26  Am.  Bankr. 
Kep.  590;  In  re  Bice  (B.  C.  1908)  164 
Fed.  514,  21  Am.  Bankr.  Bep.  211;  In 
re  W.  W.  Mills  Co.  {D.  C.  1908)  162 
Fed.  42,  20  Am.  Bankr.  Hep.  501; 
Wright  V.  William  Skinner  Mfg.  Co. 
(1908)  162  Fed.  316,  80  C.  C.  A.  23, 
20  Am.  Bankr.  Bep.  527;  Sargent  v. 
Blake  (1908)  IGO  Fed.  57,  87  C.  C.  A. 
213.  20  Am.  Bankr.  Rep.  115;  Wright 
V.  Sampter  (D.  C.  1907)  152  Fed.  196, 
18  Am.  Bankr.  Bep.  365;  In  re  John 
Morrow  &  Co.  (D.  C.  1901)  134  Fed. 
686,  13  Am.  Bankr.  Rep.  392;  In  re 
Colton  Export  &  Import  Co.  (1003) 
121  Fed,  603.  57  C.  C.  A.  417,  10  Am. 
Bankr.  Bep.  14:  Swarts  v.  Fourth  Nat 
Bank  (1902)  117  Fed.  1,  54  C.  C.  A, 
387.  S  Am.  Bsnkr.  Bep.  673;  In  re 
Fixen  (1900)  102  Fed.  295,  42  C.  C.  A. 
354,  BO  L.  B.  A.  605,  4  Am.  Bankr.  Bep. 
10;  In  re  Sloan  (D.  C.  1900)  102  Fed. 
116,  4  Am.  Bankr.  Bep.  356;  In  re 
Cbristensen  (D.  C.  1900)  101  Fed.  802, 
4  Am.  Bankr.  Rep.  202;  Strobe!  &  WU- 
ken  Co.  V.  Knost  (D.  C.  1900)  09  Fed. 
409.  3  Am.  Bankr.  Bep,  631;  In  re  Ft. 
Wayne  Electric  Corp.  (1900)  99  Fed. 
400,  39  C.  C,  A.  582,  3  Am.  Bankr.  Bep. 
634;  In  re  Conhaim  (D.  C.  1899)  97 
Fed.  923.  3  Am.  Bankr.  Rep.  240;  In 
re  Ft  Wayne  Electric  Corp.  (D.  C. 
1899)  96  Fed.  803,  3  Am.  Bankr.  Bep. 
186;  In  re  Baiter  (D.  C.  1885)  25 
Ted.  700;  Metcalf  v.  Officer  (O.  C. 
1880)  2  Fed.  640;  Paige  v.  Loring  (C. 
C.  1873)  Fed.  Cas.  No.  10,672;  An- 
drews V.  EeUogg  (1807)  41  Colo.  80, 
(11554) 
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92  Psc  222;  Landry  t.  Andrews 
22  K.  1.  597,  48  AtL  1036;  C 
Citiceas'  Bank  (1900)  77  Miss. 
South.  637;  Sherman  v.  Lo 
(1902)  96  Mo.  App.  320,  70  S.  ' 
Wright  V.  Gotten  (1905)  140  ! 
62  S.  E.  141;  West  v.  Bsok  of 
(1906)  16  Okl.  328,  85  Pac.  1 
O.  Wise  Coal  Co.  v.  SmaU  (19 
Fell,  524,  140  C.  C.  A.  608. 

Payment  of  a  debt  by  tbe  b 
after  tbe  filing  of  the  petition  i 
ruptcy  against  him  is  unaut 
and  ordinarily  tbe  trustee  is  eni 
recover  tbe  amount  paid;  bul 
debt  was  one  wholly  or  in  part  i 
able  against  the  trustee,  it  is  a 
exercise  of  discretion  for  tbe  < 
deny  such  recovery,  either  in  v 
pro  tnnto.  Toof  v.  City  Nai 
(C.  C.  A.  1913)  206  Fed.  250, 
llunkr.  Bep.  79.  But  nhere  a 
just  before  filing  his  voluntary 
in  bankruptcy,  went  to  two  of  li 
Itors,  whose  debts  were  barred 
statute  of  limitations,  and  paid 
them  one  dollar,  and  did  this 
purpose  of  taking  their  claims 
the  statute,  so  that  they  migh 
with  the  otber  creditors  in  the 
ing  bankruptcy,  and  they  had  n( 
edge  or  cause  to  believe  that  h 
to  give  them  any  advantage  ott 
the  revival  of  their  debts.  It  n 
that  no  preference  was  created 
Banks  (D.  C.  1913)  207  Fed.  > 

As  respects  tbe  crestion  of  a 
ence,  it  is  immaterial  in  what  f 
payment  is  made,  whether  in 
by  a  certified  check.  Cannon  v 
M.  Bell  Co.  (1901)  84  Misc.  B 
70  N.  T.  Supp.  1024.  Or  by  the 
once  of  a  draft  drawn  on  the  d> 
the  creditor.  Fox  v.  Gardner 
21  Wall.  475,  22  L.  Ed.  685.  O 
der  on  a  third  person  to  pay  to  t 
ilor  money  which  is  due  to  tbe 
In  re  The  Leader  (D.  C.  1911)  1 
624,  26  Am.  Bankr.  Bep.  668. 
giving  a  lien  on  property  fron 
the  creditor  realizes  his  debt 
In  re  Belding  (D.  C.  1902)  1 
1016,  8  Am.  Bankr.  Bep.  716, 
insurance  was  effected  on  mc 
property,  and,>the  proceeds  ther< 
ing  been  collected,  a  portion 
was  surrendered  to  tbe  mortgag 
bad  become  bankrupt,  that  it  n 
repaid  to  the  mortgatsee  in  liq 
of  an  unsecured  debt,  the  am 
relinquished  at  once  became  th 
erty  of  the  mortgagor,  and  whei 
constituted  a  preference.  Stea: 
&  Lumber  Co.  v.  Hammond  (It 
Fed.  559,  133  C.  C.  A.  411,  ' 
ceptance  by  a  creditor  of  a  po 
the  insurance  money,  under  an 
meat  seeking  to  avoid  bankrupt 
ceedlngs,  is  a  waiver  of  the  o 
rights  under  an  order  by  the  de 
the  insurance  compsny,  before 
edge  of  the  creditor's  in  solves 
such  order  is  no  defense  to  ai 
hj  the  trustee  in  banknipb?  to 
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the  payment  Schuetz  y.  International 
Hary eater  Co.  of  America  (Iowa,  1914) 
149  N.  W.  855. 

It  is  immaterial  on  the  question  of  a 
preference    that   the    payment   is   not 
made  directly  into  the  creditor's  hands, 
as,   where   the   debtor's   check  passes 
through  seyeral  banks  and  a  clearing 
house  and  is  finally  credited  to  the  cred- 
itor.     In   re  Lyon    (D.  C.   1902)    114 
Fed.    326,    7    Am.    Bankr.    Rep.    412. 
Where  a  creditor  of  the  bankrupt  as- 
signs his  account  to  a  purchaser  of  the 
bankrupt's  property,  under  an  arrange- 
ment whereby  such  purchaser  pays  the 
claim,  the  legal  effect  is  to  appropriate 
out  of  the  assets  of  the  bankrupt  the 
amount  used  in  satisfying  such  claim 
by  the  purchaser  assuming  the  liability, 
and    an    unlawful    preference    results 
therefrom.      Hackney    y.    Hargreayes 
Bros.    (1903)   68  Neb.  624,  94  N.  W. 
822;    Rogers  y.  Fidelity  Say.  Bank  & 
Loan  Co.  (D.  O.  1909)  172  Fed.  735, 
23  Ajn.  Bankr.  Rep.  1.    This  is  also  the 
case  where  the  paying  teller  of  a  bank, 
claiming  to  be  its  creditor,  draws  his 
check  and  pays  himself  the  amount  out 
of  the  funds  on  hand,  just  before  the 
bank  closes  its  doors.    In  re  Plant  (D. 
O.  1906)  148  Fed.  37,  17  Am.  Bankr. 
Rep.  272.     And  where  a  bank  which 
acts   as   agent  for   another   bank    for 
dfaring  house  purposes  pays,  upon  the 
day  of  its  failure,  to  the  latter,  which 
has  knowledge  of  its  insolyency,  depos- 
its which  haye  been  made  on  its  gen- 
eral  account   to   meet   checks   in   the 
clearing  house,  such  payment  is  an  il- 
legal preference.    Phelan  y.  Iron  Moun- 
tain Bank  (C.  C.  1877)  Fed.  Cas.  No. 
11,069.    Where  check  giyen  by  deposi- 
tor in  defendant's  bank  for  amount  of 
bond  and  mortgage  executed  by  bank- 
rupt was  exchanged  for  a  check  on  an- 
other bank,  which  was  deliyered  to  de- 
fendant in  payment  of  an  indebtedness, 
defendant  held  to  haye  receiyed  a  pref- 
erential transfer.     Obermeier  y.  Kass 
(1914)  219  Fed.  529,  135  O.  O.  A.  279. 
And  where  the  president  and  general 
manager  of  a  bankrupt  corporation  acts 
for  it  in  purchasing  certain  accounts 
against  it,  he  can  only  charge  the  cor- 
poration for  the  amount  actually  paid 
by  him  for  the  accounts,  and  must  ac- 
count to  the  trustee  in  bankruptcy  for 
all  profits  made.    Atherton  y.  Emerson 
(1908)   199  Mass.  199,  85  N.  E.  530. 
.\nd  a  trustee  in  bankruptcy  is  not  pre- 
cluded from  recoyering,  from  the  payee 
of  a  note,  money'  paid  by  the  bankrupt 
on  the  note  within  four  months  before 
bis  adjudication,  by  reason  of  the  fact 
that  there  is  a  solyent  indorser  on  the 
note.      Harris   y.    Second   Nat.    Bank 
(1903)  110  Tenn.  239.  75  S.  W.  1053; 
Bartholow  y.  Bean  (1873)  18  Wall.  635, 
21  L.  Ed.  866. 

There  is  no  yiolation  of  the  law 
against,  preferences  where  a  debtor 
turns  oyer  money  to  his  wife  to  be 
used,  and  which  is  in  fact  used,  by  her 
in  defraying  necessary  household  and 
family  expenses,  though  she  is  also  a 


creditor  of  his.  Neumann  y.  Blake 
(1910)  178  Fed.  916,  102  C.  C.  A.  294, 
24  Am.  Bankr.  Rep.  575. 

Nor  is  the  payment  of  house  rent  or 
rent  of  a  store  the  giying  of  a  prefer- 
ence where  there  is  no  intention  to 
Ipheat  other  creditors  or  to  eyade  the 
law.  In  re  Locke  (D.  O.  1868)  2  N.  B. 
R.  382,  Fed.  Cas.  No.  8,439.  But  where 
an  insolyent  debtor,  haying  a  leasehold 
interest  in  a  bakery  where  he  carries 
on  his  business,  pays  the  rent  due  on 
the  same,  as  a  means  of  enabling  him- 
self to  continue  the  business,  but  with 
the  purpose  of  defrauding  his  creditors, 
by  hoarding  and  secreting  the  proceeds 
of  the  business  so  continued,  and  incur- 
ring new  business  debts  without  pay- 
ing any  old  ones,  the  payment  of  the  rent 
should  be  considered  as  a  fraudulent 
preference  under  the  bankruptcy  law. 
In  re  Lange  (O.  C.  A.  1899)  97  Fed. 
107.  Payments  made  by  an  insolyent 
to  his  landlord  within  four  months  of 
his  adjudication  in  bankruptcy,  and  ap- 
plied by  the  landlord,  not  to  rent  for 
the  current  year,  but  to  rent  in  arrears, 
constitutes  a  preference.  In  re  Louis 
J.  Bergdoll  Motor  Co.  (D.  C.  1915)  225 
Fed.  87.  Where  creditors  of  a  bank- 
rupt, with  knowledge  of  its  insolyen- 
cy, placed  a  representatiye  in  charge 
and  furnished  goods  on  credit  to  re- 
plenish the  stock,  and  would  haye  suc- 
ceeded in  re-establishing  the  business, 
had  not  the  issuance  of  an  execution  by 
another,  precipitated  bankruptcy,  pay- 
ments made  for  goods  so  furnished 
within  four  months  prior  to  adjudica- 
tion were  preferential.  In  re  Farm- 
ers' Store  &  Supply  Co.  (D.  O.  1914) 
214  Fed.  505. 

A  preference  is  not  created  by  the 
payment  of  interest  in  advance  to  a 
bank  to  secure  a  renewal  of  a  note  held 
by  it  In  re  KeUar  (D.  C.  1901)  110 
Fed.  848,  6  Am.  Bankr.  "bep.  621.  Nor 
by  the  payment  of  the  salary  of  an  of- 
ficer of  a  bankrupt  corporation,  proyid- 
ed  the  amount  does  not  exceed  a  fair 
compensation  for  his  seryices.  Ather- 
ton y.  Emerson  (1908)  199  Mass.  199, 
86  N.  E.  530.  Nor  by  the  payment  of 
accrued  interest  on  a  statutory  dower 
in  real  estate.  In  re  Riddle's  Sons  (D. 
C.  1903)  122  Fed.  559,  10  Am.  Bankr. 
Rep.  204. 

A  debt  due  to  a  railroad  company 
for  freight  is  not  in  any  way  priyileged, 
and  to  pay  it  may  constitute  a  pref- 
erence, if  the  circumstances  would  pro- 
duce that  result  in  the  case  of  any  other 
creditor.-  Farrin  y.  Crawford  (O.  C. 
1869)  2  N.  B.  R.  602,  Fed.  Cas.  No. 
4,686.  Payment  by  insolyent  makers 
to  the  holder  of  a  note,  for  the  pur- 
pose of  relieying  an  indorser,  is  a  pref- 
erence under  the  statute.  Landry  y. 
Andrews  (1901)  22  R.  L  597,  48  AtL 
1086. 

Payments  receiyed  by  the  president 
and  manager  of  a  bankrupt  hotel  com- 
pany on  money  loaned  to  it  to  pay  tax- 
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M,  etc.,  while  intolreet,  held  prefer- 
eucee,  which  were  recoTeraUe,  and 
irhich  preclnded  proof  of  the  baluice 
ot  the  debt  until  returned.  Cooper  t. 
Miller  {1913)  203  Fed.  383.  121  0.  a 
A.  567. 

It  la  mmeceasacy,  to  cooatitute  a^ 
preference,  that  the  creditor  should 
have  been  paid  In  full.  The  givlns  and 
acceptance  of  a  partial  payment  mar  be 
equally  within  the  atatnte.  Bnt  a  pay- 
ment by  an  insolvent  debtor  ot  a  per- 
ceatase  on  claima  of  a  part  of  hia  cred- 
itors, which  does  not  lessen  the  per- 
centage which  his  other  creditors  will 
receive,  is  not  a  preference  nor  forbid- 
den by  the  bankruptcy  law.  In  re  Hap- 
Kood  (D.  C.  1873)  Fed.  Caa.  No.  6,044. 

Where  a  aolvent  corporation  as  a 
Eoinc  concern  declares  dividends  which 
are  paid  out  of  the  capital  stock  and 
are  received  by  the  shareholdera  In  ig- 
norance, the  trustee  in  bankruptcy  aft- 
er the  corporation's  insolvency  cannot 
recover  such  diyidenda.  Carlisle  v.  Ott- 
ley  (1916)  85  S.  E.  1010,  143  Ga.  797. 

If  the  payment  was  made  In  total  or 
partial  discharce  of  a  valid  exiating  lien 
on  property  of  the  baukrapt,  which 
would  not  have  been  disturbed  by  the 
bankmptcy  proceedings,  it  cannot  be 
consideied  a  preference,  because  the 
asaeta  available  for  general  creditora 
are  not  thereby  diminished.  Root  Mfg. 
Co.  T.  Johnson  (1914)  219  Fed.  397, 
135  C.  C.  A.  139.  This  rule  has  been 
applied  where  the  creditor  merely  held 
an  inchoate  lien.  In  re  Lynn  Camp 
Coal  Co.  (O.  C.  1908)  168  Fed.  998.  22 
Am.  Bankr.  Rep.  60.  And  it  appUes 
where  the  obligation  ia  to  the  form  of 
a  Talid  mortgage.  Stewart  v.  Hopkina 
(1876)  30  Ohio  St.  002.  Compare 
Shutts  V.  First  Nat.  Bank  (D.  C.  1899) 
98  Fed.  705.  3  Am.  Bankr.  Rep.  492. 
But  a  mortgage  or  deed  of  trust  never 
delivered  as  a  aubaiadng  obligation  can- 
not excuae  a  payment  by  the  mortgagor 
on  the  indebtedneaa  covered  thereby, 
which  payment  otherwiae  would  be  In- 
valid as  a  preference.  Page  t.  Rogers 
(1909)  211  U.  S.  675,  29  Sup.  Ct.  159, 
53  li.  Ed.  332,  21  Am.  Bankr.  Rep.  496. 
A  creditor  holding  security  for  leas 
than  the  amount  of  his  claim  cannot,  if 
he  knows  the  debtor  to  be  inaolvent, 
obtain  a  valid  preferential  payment  of 
the  unsecured  part  of  hia  debt  within 
tuur  montha  before  the  adjudication  in 
bankruptcy.  Claridge  v.  Evana  (1908) 
137  Wis.  218,  118  N.  W.  198,  25  L.  B. 
A.  (N.  S.)   144 

That  the  proceeds  of  a  transfer  of 
property  by  a  bankrupt  were  applied 
on  a  debt  due  the  government  did  not 
prevent  a  recovery  of  the  goods  or  their 
value,  as  there  are  four  classes  ot  pay- 
ments to  be  made  before  the  govern- 
ment is  paid.  Parker  v,  Sherman 
(1914)  212  Fed.  917,  129  C.  C.  A.  437, 
affirming  decree  (D.  a  1912)  201  Ved. 
166. 
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17.  Payment  or  tr«a«f»r  by  tl 
■•■.r— A  pajwent  received  by  a 
of  a  bankrupt  from  a  tUrd 
which  does  not  come  ont  of  tt 
ot  the  bankrupt,  does  not  con. 
preference.  Dreasel  t,  Nort 
Lumber  Co.  (D.  C.  1902)  119  I 
9  Aju.  Bankr.  Rep.  541:  Maao 
tional  Herkimer  County  Banli 
172  Fed.  529,  97  C  0.  A.  155 
Bankr.  Rep.  733.  Thus,  whe 
the  bankrupt  bad  made  an  aai 
for  the  beneflt  of  his  credit 
just  before  bankruptcy  pre 
were  instituted  against  him,  a 
which  he  was  a  member  paid  t 
claim  against  him  on  which 
was  at  most  only  partially  liabt 
held  that  this  pajrment  did  i 
atitute  a  preference.  In  re  B 
G.  1906)  144  Fed.  543,  16  Am 
Bep.  495.  So,  payments  madi 
wife  of  the  bankrupt  out  of 
arate  estate  in  settlement  o 
against  him,  tboogb  made  wit 
months  before  his  bankruptcy, 
preferential  Goode  v.  Elwoo 
(1903)  160  Ind.  251,  66  N.  E.  7 
where  directors  ot  a  corporat 
row  money,  which  is  used  by 
poration,  and  thereafter,  when 
poration  is  insolvent,  pay  the  i 
money  which  they  borrow  b 
their  individual  notes,  secured  '. 
gage  on  their  own  property, 
DO  preference  given  by  the  cor| 
Keegan  v.  Hamiltoo  Nat  Banl 
163  Ind.  216,  71  N.  B.  647. 

But  where  an  inaolvent  trai 
veya  his  stock  to  certain  pers 
are  sureties  on  his  note  giv 
bank,  and  the  sureties,  in  « 
tion  of  the  transfer,  agree  to 
debt  to  the  bank,  the  bank  not 
pating  in  this  arrangement, 
being  paid  by  the  sureties  ou 
proceeds  of  the  property,  tht 
preference  as  to  the  sureties,  bi 
to  the  bank.  Horstman  v.  Utti 
99  Tei.  530,  90  8.  W.  1095. 

Payments  made  by  a  bant 
notea  held  not  voidable  pre' 
which  an  indoraer  who  paid  tht 
due  wat  required  to  aurronde 
terfield  v.  Woodman  (1915)  '. 
956.  139  0.  C.  A.  436.  modifyin 
In  re  National  Boat  &  Engine 
Q  1914)  216  Fed.  208. 

One  of  three  Interlocking 
tions,  which  received  money i 
from  the  sale  of  the  bonds  of 
company,  held  liable  to  it  for  si 
eys.  where  it  loaned  them  witl 
tbority  to  the  third  corporatioi 
Hunter  Arms  Co.  (D.  0.  1916)  : 
866. 

18.  Payments  to  attorneys 
•r  fetura  wrvloes^-It  ia  not 
for  a  person  who  expects  to 
voluntary  petition  in  bankru 
expects  that  creditora  will 
against  liim,  to  retain  an  atto 
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the  purpose  of  such  proceedings,  and  to 
pay  him  in  advance  a  reasonable  fee 
for  his  services,  or  transfer  property 
to  him  in  compensation  for  sach  serv- 
ices or  give  lum  security  for  the  pay* 
ment  of  his  fee.  In  re  Cummins  (D. 
C.  1912)  196  Fed.  224,  28  Am.  Bankr. 
Rep.  385;  Triplett  v.  Hanley  (C.  O. 
1871)  Fed.  Cas.  No.  14,179;  WiUiams 
T.  Pultze  (1877)  5  Ohio  Dec.  603;  Lyon 
r.  Marshall  (N.  Y.  1851)  11  Barb.  241; 
Furth  V.  Stahl  (1903)  205  Pa.  439,  55 
Atl.  29.  Compare  In  re  Evans  (D.  C. 
1869)  3  N.  B.  R.  261,  Fed.  Cas.  No. 
4,552.  This  does  not  constitute  the 
giving  of  a  preference,  under  the  stat- 
ute, to  such  attorney.  Swartz  v.  Frank 
(1904)  183  Mo.  438,  82  S.  W.  60.  And 
the  transaction  will  be  valid  as  against 
the  subsequent  proceedings  in  bankrupt- 
cy, unless  there  was  a  fraudulent  pur- 
pose to  place  assets  out  of  the  reach  of 
the  creditors.  Goodrich  v.  Wilson 
(1876)  119  Mass.  429.  Or  unless  some 
party  in  interest  objects  to  it  and  pe- 
titions to  have  the  transaction  examin- 
ed by  the  court,  in  which  case  the  ques- 
tion of  the  reasonableness  of  the  fee 
paid  is  to  be  determined  and  the  ex- 
cess, if  any,  refunded.  In  re  Morris 
(D.  C.  1903)  125  Fed.  841,  11  Am. 
Bankr.  Rep.  145. 

In  a  proceeding  by  a  trustee  against 
an  attorney  for  a  re -examination  of 
the  latter's  fee,  the  question  is  wheth- 
er the  debtor,  in  making  the  transfer 
tc  the  attorney,  was  acting  in  contem- 
plation of  the  filing  of  a  bankruptcy 
petition.  As  used  hi  this  section,  au- 
thorizing re-examination  of  an  attor- 
ney's fee  where  a  debtor  has  contract- 
ed to  pay  same  "in  contemplation  of  the 
filing  of  a  petition  by  or  against  him," 
the  words  quoted  do  not  mean  simply 
the  consciousness  by  the  debtor  of  a 
bankrupt  condition,  but  it  is  essential 
that  there  be  some  relation  between 
the  knowledge  of  his  condition  and  the 
transaction  with  the  attorney.  Where, 
in  proceedings  by  a  trustee  in  bank- 
ruptcy, to  re-examine  the  payment  of 
an  attorney's  fee  by  the  debtor,  the 
case  turns  upon  the  character  of  the 
attorney's  service,  such  service  must 
be  of  a  kind  relevant  to  the  matter  of 
bankruptcy,  not  one  which  would  be 
necessary  in  the  ordinary  course  of 
business,  regardless  of  bankruptcy.  A 
debtor's  contract,  made  three  days  aft- 
er a  fire,  with  an  attorney  to  collect 
insurance,  where  the  insurers  question- 
ed their  liability,  was  a  proceeding  in 
the  usual  course  of  business,  having  no 
necessary  relationship  to  bankruptcy; 
and  such  contract  could  not  of  itself 
justify  the  conclusion  that  it  was  made 
*'in  contemplation  of  the  filing  of  a  pe- 
tition" in  bankruptcy,  though  a  petition 
in  bankruptcy  was  filed  against  the 
debtor  ^y^  days  after  the  transfer  to 
the  attorney.  Tripp  v.  Mitschrich  (0. 
C.  A.  1914)  211  Fed.  424. 

The  provision  of  this  section  author- 
iang  the  re- examination  by  the  bank- 
ruptcy court  of  fees  paid  by  the  bank- 


rupt to  an  attorney  in  contemplation 
of  bankruptcy,  does  not  apply  to  fees 
paid  to  an  attorney  by  assignees  under 
a  general  assignment  made  by  the 
bankrupt  prior  to  the  bankruptcy  pro- 
ceedings. In  re  Geller  (D.  0.  1914) 
216  Fed.  558. 

This  part  of  the  statute  refers  only 
to  services  rendered  to  the  bankrupt 
prior  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  Pratt  v.  Bothe 
(1904)  130  Fed,  670,  65  C.  0.  A.  48, 
12  Am.  Bankr.  Rep.  529. 

The  provisions  of  the  statute  on  this 
subject  refer  only  to  such  professional 
services  as  are  rendered  in  aid  of  the 
bankruptcy  proceedings  and  for  the  ben- 
efit of  the  creditors,  or  in  the  admin- 
istration and  distribution  of  the  bank- 
rupt's estate.  Magee  v.  Fox  (C.  C. 
A.  1916)  229  Fed.  395.  And  they  wUl 
not  validate  a  transfer  of  an  insolvent's 
property  to  an  attorney  in  considera- 
tion of  an  agreement  to  negotiate  with 
the  creditors  of  the  insolvent  for  a 
settlement  of  his  difficulties  without 
resort  to  the  bankruptcy  court,  nor  a 
payment  or  transfer  of  property  for 
services  to  be  performed  in  defending 
the  bankupt  against  anticipated  crim- 
inal proceedings  which  are  not  brought 
until  after  the  filing  of  the  petition  in 
bankruptcy.  In  re  Habegger  (1905) 
139  Fed.  623,  71  0.  O.  A.  607,  15  Am. 
Bankr.  Rep.  198. 

Although,  in  a  case  coming  within  the 
provisions  of  the  statute,  a  transfer  of 
property  may  be  equally  allowable  as 
a  payment  of  money,  yet  an  agreement 
that  the  attorney  shall  take  certain 
goods  in  payment  for  his  services, 
where  there  is  no  actual  delivery  or 
change  of  possession,  does  not  consti- 
tute a  "transfer"  of  the  property,  and 
if  the  attorney  takes  possession  of  the 
goods  after  the  adjudication,  and  there- 
fore after  they  have  passed  into  the 
custody  of  the  law,  he  must  restore 
fhem.  In  re  Corbett  (D.  C.  1900)  104 
Fed.  872,  5  Am.  Bankr.  Rep.  224. 

As  to  a  payment  for  legal  services 
rendered  in  the  past,  and  not  relating 
to  the  bankruptcy  proceedings,  it  stands 
on  the  same  footing  as  a  payment  to 
any  other  creditor,  and  will  be  prefer- 
ential in  the  same  circumstances  or 
under  the  same  conditions.  In  re 
George  W.  Shiebler  &  Co.  (D.  C.  1908) 
163  Fed.  545,  20  Am.  Bankr.  Rep. 
777.  Unless  the  attorney  has  a  lien  on 
a  particular  fund  or  an  agreement 
which  amounts  to  an  equitable  assign- 
ment of  it.  In  re  Coney  Island  Lum- 
ber Co.    (D.   C.   1912)    199  Fed.  803. 

19.  Set-off  or  adjustment  of  mutual 
accounte^-A  bank  which  had  issued 
margin  certificates  to  a  depositor  to 
secure  performance  of  dealings  on  the 
Board  of  Trade  did  not  receive  a  pref- 
erence, where  the  depositor  afterwards 
transferred  his  open  trades  to  a  corpo- 
ration which  carried  them  out,  substi- 
tuting its  own  securities  for  his  and 
turning    over    the    margin  ^  certificates 
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tbuB  EecDred  to  the  bank  wltbln  four 
montha  of  proceediogB  in  baokruptcy 
against  tbe  origioal  depositor,  wbere- 
upon  the  bank  applied  tbe  depositor*! 
balance  to  his  debt  to  the  baok.  Con- 
tinental &  Commercial  Trust  &  Sav- 
ings Bank  v.  Chicago  Title  &  Trait  Co. 
(1913)  33  Sup.  Ct  829,  229  U.  S.  436, 
57  L.  Ed.  1268,  reversing  decree  (1912) 
109  Fed.  704,  118  C.  C.  A.  142. 

The  application  b;  a  banli  of  the 
amount  standing  to  the  credit  of  a  de- 
IK'Sitor  in  his  general  account,  subject 
to  check,  on  a  note  ot  the  depositor  or 
other  indebtedness  to  tbe  bank,  does  not 
ecmstitute  a  voidable  preference,  though 
made  wbile  tbe  depositor  nes  !□  solvent 
and  within  four  montha  prior  to  his 
bankruptcy.  Continental  &  Commer- 
cial Truat  &  Savings  Dank  v.  Chicago 
Title  &  Truat  Co.  (1913)  229  U,  S. 
436,  33  Sup.  Ct  829,  57  L.  Ed.  1268, 
30  Am.  Bankr.  Hep.  624;  Studley  v. 
Boylston  Nat.  Bank  (1913)  229  U.  S. 
523,  33  Sup.  Ct,  806,  57  L-  Ed.  1313, 
30  Am.  Bankr.  Rep.  161;  New  York 
County  Nat.  Bank  v.  Massey  (1904) 
192  U.  S.  138,  24  Sup.  Ct.  191),  48  L. 
Ed.  380,  11  Am.  Bankr.  Rep.  42;  Chi- 
cago Title  &  Trust  Co.  v.  Federal 
Trust  &  Sav.  Bank  (D.  C.  1911)  192 
Fed,  967;  In  re  WriEht-Dana  Hard- 
ware Co.  (D.  C.  1913)  207  Fed.  636; 
lomlinsou  v.  Bank  ot  Leiington  (1906) 
145  Fed.  824,  76  C.  C.  A.  400,  16  Am. 
Bankr.  Rep.  632;  In  re  George  M.  Hill 
Co.  (1904)  130  Fed.  315,  64  C.  C.  A. 
661,  66  L.  B.  A.  68.  12  Am.  Bankr. 
Kep.  221;  Tn  re  Scherzer  (D.  C.  1904) 
130  Fed.  631,  12  Am.  Bankr.  Rep.  451; 
Robinson  v.  Wisconsin,  M.  &  V.  Ins. 
Co.  Bank  (C.  C.  1879)  18  N.  B.  R.  243, 
Fed.  Cas.  No.  11.909;  Habegger  v. 
First  Nat.  Bank  (1905)  94  Minn.  445, 
103  N.  W.  216,  110  Am.  St  Hep.  379; 
Coi  V.  First  Nat.  Bank  (1910)  126 
La.  8S,  52  South.  227;  Booth  v.  Prete 
(1904)  81  Conn.  636,  71  AU.  938.  20 
L.  R.  A.  (N.  S.)  803,  15  Ann.  Cas.  306; 
West  V.  Bank  of  Lahoma  (1906)  16 
Okl.  328,  85  Pac.  469;  American  Bank 
&  Trust  Co.  V.  Coppard  (C.  C.  A. 
1915)  227  Fed.  597;  In  ce  Hadiey  Steel 
Const.  Co.  (D.  C.  1914)  212  Fed.  462; 
Parker  v.  First  Nat.  Bank  (Vt  1915) 
94  Atl.  1.  CONTRA,  In  re  KeUar  (D. 
C.  1901)  110  Fed.  348,  6  Am.  Bankr. 
Rep.  621.  And  see  Evans  v.  National 
Broadway  Bank  (1905)  48  Misc.  Rep. 
248,  90  N.r.  Supp.  789;  In  re  Stark- 
weather &  Albert  (D.  C.  1913)  206 
Fed.  707,  30  Am.  Bankr.  Rep.  743. 

This  rule  does  not  apply  if  the  bank 
knew  or  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended  to 
be  given.  Ernst  v.  Mechanics'  &  Met- 
als Nat.  Bank  (C.  C.  A.  1912)  201  Fed. 
664,  29  Am.  Bankr.  Rep.  289;  Ridge 
Ave.  Bank  v.  Studheim  (1906)  14^  Fed. 
798,  76  0.  C.  A.  362,  16  Am.  Bankr. 
Bep.  863;  In  re  Warner  (D.  C.  1871) 
5  N.  B.  R.  414,  Fed.  Cas.  No.  17.177; 
Knoll  V.  CommereUl  Trust  Co.  (1915) 
249  Pa.  197.  94  Atl.  750.  That  a 
debtor,   while  insolvent,  paid  unmatul- 
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ed  notes  to  a  bank  in  full,  { 
that  he  might  stand  well  with  I 
and  be  able  to  borrow  from 
again  went  into  business,  be 
dent  to  show  an  intent  to  pr 
bank.  Batchelder  v.  Home  Ni 
o(  Milford  (1914)  105  N.  E.  1' 
Mass.  420.  Payment  by  a  baa 
notes  held  by  a  bank  on  which 
indoraer,  a  few  days  before  tl 
ruptcy  and  before  their  maturi 
check  on  his  deposit  in  such  be 
not  valid  as  a  set-off  but  to 
tute  a  voidable  preference  un 
section.  Heyman  v.  Third  Ni 
of  Jersey  City  (D.  C.  1914)  '. 
685.  The  rule  aUowing  a  si 
such  cases  does  not  apply  it  it 
that  there  was  en  intent  od  tbe 
the  bank  to  accumulate  funds 
baukrupt  in  its  possession  for 
ultimate  security,  or  that  th 
any  restriction  Impoaed  b;  it 
bankrupt's  withdrawal  ot  sucl 
or  an  appropriation  ot  SDch  t 
the  bank  towards  the  paymen 
claim.  Id  re  Percy  Ford  Co. 
1911)  199  Fed.  334,  28  Am. 
Rep.  919.  Where  a  bank,  witli 
edge  of  tbe  bankrupt's  insoive. 
cumulated  a  fund  in  its  deposit 
until  the  same  was  sufficient  t 
note  owing  by  the  bankrupt 
bank,  and  two  days  before  bai 
obtained   payment   by    a    check 


the 


,    the 


Btituted  a  preference,  notwith: 
the  set-olT  authorized  by  S  961 
In  re  National  Lumber  Co.  (li 
Fed.  928,  129  0.  C,  A.  448.  Z 
doea  not  apply  if  the  deposit  w. 
for  a  special  purpose  and  there 
not  create  the  relation  of  deh 
creditor,  but  that  of  bailor  anc 
Continental  &  Cnmmercial  T 
Sav.  Bank  t.  Chicago  Title  i 
Co.  (C.  C.  A.  1912)  199  Fi 
But  see  this  case  on  appeal  (19 
U.  S.  435,  33  Sup.  Ct.  829,  67 
1268,  30  Am.  Bankr.  Rep.  624, 
the  claim  was  assigned  with  kn 
of  insolvency  and  for  the  exprt 
pose  ot  being  used  as  a  set-ol3 
pected  bankruptcy  proceedings. 
Shults  (D,  C.  1904)  132  Fed. 
Am.  Bankr,  Rep.  84.  And  so, 
bank,  to  which  the  bankrupt  wa 
ly  indebted  on  tbe  day  the  lai 
came  insolvent  closed  its  accc 
credited  tbe  balance,  including  a 
jTist  made,  on  the  bankrupt's  ii 
ness  to  it,  such  deposit  amount 
paymeut  pro  tanto  ot  the  loan, 
applicatioD  an  unlawful  pre 
Ernst  V.  Mechanics'  &  Meta 
Bank  (D.  C,  1911)  200  Fed.  29 
where  a  depositor's  debt  to  tl 
exceeds  the  amount  standing 
credit,  and  he  settles  by  giv 
bank  a  check  for  the  amount 
credit  balance  and  cash  for  the 
der  of  tbe  debt,  the  payment 
will  be  a  frftudnlent  preference. 


Ch.6) 


BANKRUPTCY  (|  60) 


§  9644 


the  giving  of  the  check  may  not. 
Hough  Y.  First  Nat  Bank  (D.  0.  1869) 
Fed.  Cas.  No.  6,721. 

On  the  same  principle  it  is  held  that 
a   bank  which   receives  from  a   clear- 
ing  house  association  the  proceeds  of 
checks    presented    for   clearing    by    a 
member  shortly  before  suspending  pay- 
ment,   cannot    escape    liability    to    ac- 
count to  the  estate  in  bankruptcy  of 
the  defaulting  member,  where  the  clear- 
ing house,  in  revising  the  day's  clear- 
ings because  of  such  suspension,  elim- 
inated and  returned  the  checks  which 
had  been  debited  against  the  default- 
ing member,  on  the  theory  that,  under 
the   doctrine  of  rescission  and  follow- 
ing  of  trust  funds,  the  bank  had  the 
right   to  appropriate   any   property   of 
the  defaulting  member  and  apply  it  to 
the    reduction   of  an  advance   of   cur- 
rency   made    on    that    day,    especially 
where  such  currency  was  paid  out  by 
such  defaulting  member  over  its  coun- 
ter to  its  customers;   nor  is  the  trans- 
action any   the   less  a  preference  be- 
cause   the    clearing    house,    under    its 
rules,   might  have   called   on  its   other 
members  to  pay  pro  rata  the  amount 
of  the  checks  drawn  upon  the  default- 
ing   member,   and   might   have   treated 
the  credits  in  favor  of  the  defaulting 
member  as  belonging  proportionally  to 
the  contributing  members,  since,   even 
under  these  rules,  a  check  which  was 
the  result  of  the  clearings  of  the  pre- 
vious day  would  not  be  entitled  to  par- 
ticipation.     Rector    v.    City    Deposit 
Bank  C3o.  (1906)  200  U.  S.  405,  26  Sup. 
Ct  289,  50  L.  Ed.  527,  15  Am.  Bankr. 
Rep.  336. 

A  bank  which  credits  to  the  deposit 
account  of  certain  stock  brokers  the 
amount  of  a  clearance  loan  to  be  used 
to  clear  securities  and  to  be  repaid 
later  in  the  day,  and  which  does  not 
require  a  separate  account  to  be  kept 
of  money  received  from  deliveries  of 
the  stock  so  released,  obtains  a  pref- 
erence voidable  on  the  subsequent 
bankruptcy  of  the  brokers,  where  aft- 
er their  suspension  it  receives  securi- 
'  ties  to  make  good  the  brokers'  obliga- 
tion to  the  bank.  National  City  Bank 
of  New  York  v.  Hotchkiss  (1913)  34 
Sup.  Ct  20,  231  U.  S.  50,  58  L.  Ed. 
115,  affirming  decree  Ernst  v.  Me- 
chanics' &  Metals  Nat.  Bank  of  City 
of  New  York  (1912)  201  Fed.  664,  120 
C.  0.  A.  92. 

20.  Partial  payments  on  running  ac- 
counts^—The  provisions  of  the  bank- 
ruptcy act  relating  to  preferences  are 
not  so  construed  as  to  require  a  cred- 
itor to  surrender  partial  payments  re- 
ceived by  him  on  account  in  the  usual 
course  of  business  where  the  transac- 
tions covered  by  the  account  between 
the  parties,  taken  together,  result  in 
increasing  the  net  indebtedness  to  the 
creditor  and  correspondingly  increas- 
ing the  bankrupt's  estate.  In  re  Dick- 
son (1901)  111  Fed.  726,  49  C.  0.  A. 


574,  55  L.  R.  A.  849,  7  Am.  Bankr. 
Rep.  186;  In  re  Sagor  (1903)  121  Fed. 
658,  57  O.  O.  A.  412,  9  .Am.  Bankr. 
Rep.  361;  Kimball  v.  E.  A.  Rosenham 
Co.  (1902)  114  Fed.  85,  52  C.  C.  A. 
33,  7  Am.  Bankr.  Rep.  718;  C.  S. 
Morey  Mercantile  Co.  v.  Schiffer 
(1902)  114  Fed.  447,  52  C.  C.  A. 
249,  7  Am.  Bankr.  Rep.  670.  Com- 
pare In  re  Arndt  (D.  C.  1900)  104 
Fed.  234,  4  Am.  Bankr.  Rep.  773. 

Payments  made  on  an  open  account, 
though  within  four  months  of  the  debt- 
or's adjudication  in  bankruptcy,  which 
are  received  in  good  faith  and  without 
the  creditor  having  knowledge  of  the 
debtor's  insolvency,  and  which  are  less 
in  amount  than  the  credit  sales  made 
by  such  creditor  to  the  debtor  during 
that  period,  do  not  constitute  a  pref- 
erence within  the  meaning  of  the  bank- 
ruptcy law.  Jaquith  v.  Alden  (1903) 
189  U.  S.  78,  23  Sup.  Ct.  649,  47  L. 
Ed.  717,  9  Am.  Bankr.  Rep.  773; 
Yaple  V.  Dahl-Millikan  Grocery  Co. 
(1904)  193  U.  S.  526,  24  Sup.  Ct.  552, 
48  L.  Ed.  776,  11  Am.  Bankr.  Rep. 
596;  Jaquith  v.  Alden  (1902)  118  Fed. 
270,  55  O.  C.  A.  364,  9  Am.  Bankr. 
Rep.   165. 

A  stockbroker,  four  months  before 
his  adjudication  in  bankruptcy,  was 
indebted  to  a  customer  to  the  extent 
of  $1,550,  and  afterwards  he  was  em- 
ployed to  purchase  and  carry  stocks 
on  a  margin,  receiving  considerable 
sums  of  money  from  the  customer,  and 
paying  him  considerable,  but  less,  sums 
as  profits  on  his  operations.  At  the 
date  of  the  adjudication,  the  bank- 
rupt owed  the  customer  $6,500.  It  was 
held  that  no  injustice  would  be  done 
in  this  case  by  treating  the  parties 
simply  as  debtor  and  creditor,  and  as 
the  effect  of  the  whole  series  of  trans- 
actions was  to  increase  the  net  indebt- 
edness to  the  customer,  and  presum- 
ably to  increase  the  bankrupt's  estate, 
the  customer  was  not  in  the  position 
of  one  who  had  received  a  voidable 
preference.  In  re  Topliff  (D.  O.  1902) 
114  Fed.  323,  8  Am.  Bankr.  Rep.  141. 
Compare  In  re  Gaylord  (D.  C.  1902) 
113  Fed.  131,  7  Am.  Bankr.  Rep.  577. 

Where  a  bankrupt  corporation,  while 
insolvent,  made  payments  on  notes  in- 
dorsed for  its  accommodation  by  the 
mother  of  its  secretary  and  treasurer, 
the  effect  of  which  was  to  relieve  her 
from  liability  as  indorser,  they  consti- 
tuted preferences  recoverable  by  the 
bankrupt's  trustee.  Piatt  v.  Ives 
(1913)  86  A.  579,  86  Conn.  690. 

21.  Time    of    giving    preference.  —  A 

preference  given  to  a  creditor,  whether 
in  the  form  of  a  payment,  transfer  of 
property,  or  security,  is  not  contrary  to 
the  bankruptcy  law  unless  given  with- 
in four  months  before  the  filing  of  the 
petition  in  bankruptcy,  or  after  the  fil- 
ing of  the  petition  and  before  the  ad- 
judication. If  it  antedates  that  pe- 
riod, it  is  not  impeachable  in  the  sub- 
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aeqaeut  banbrnptcr  of  the  debtor,  dot 
can  the  creditor  be  required  to  aurren- 
der  it  SturdiTsnt  Bunlf  v.  Schade  (0. 
0.  A.  1912)  195  Fed.  188,  27  Am. 
Bankr.  Rep.  763;  Jackaou  v.  Sedgwick 
(1811)  188  Fed.  508.  26  Am.  Uankr. 
Bep.  836;  In  re  Arden  (D.  C.  1911) 
188  Fed.  475.  26  Am.  Bankr.  Rep.  684; 
In  re  FarreU  (1910)  178  Fed.  505,  100 
C.  C.  A.  63,  23  Am.  Bankr.  Rep.  826; 
Wood  r.  United  Ststea  Fidelity  &  Guar- 
anty Co.  (D.  C.  1905)  143  Fed.  424.  16 
Am.  Bankr.  Rep.  21;  In  re  Kindt  (D. 
C.  1900)  101  Fed.  107,  4  Am.  Bankr. 
Rep.  148;  In  re  TerrUl  (D.  C.  1900) 
100  Fed.  778,  4  Am.  Bankr.  Kep.  145; 
In  re  Wiae  (D.  C.  1900)  2  Nat.  Bankr. 
Newa,  151;  Maurer  t.  FranCi,  4  N.  B. 
B.  431;  Aabby  v.  Steere  (C.  C.  1846) 
Fed.  Cas,  No.  576;  Pratt  v.  Christie 
11904)  95  App.  Div.  282,  88  N.  Y. 
Snpp.  586;  Joseph  t.  Raff  (1903)  82 
App.  Di».  47,  81  N.  Y.  Supp.  546; 
Brown  v.  at;  NaL  Bank  (1911)  72 
Mlac  Rep.  201,  131  N.  Y.  Snpp.  92; 
McKay  t.  Weager  (1811)  134  N.  Y. 
Snpp.  66:  Hurlbutt  v.  Brown  (1803) 
72  N.  H.  235,  55  AU.  1046;  AretE  v. 
KlooB  (1903)  80  Minn.  432,  96  N.  W. 
216,  769;  Hawes  v.  Bank  of  Elberton 
(1906)  124  Ga.  597.  52  S.  E.  922; 
Beatty  v.  Dudley  (1882)  80  Ky.  381. 
The  bankruptcy  act  doea  not  avoid  a 
lien  for  labor  preeerred  and  enforced 
by  legal  proceedings,  where  it  attached 
more  than  eight  months  before  pro- 
ceedings in  bankruptcy.  Tube  (^ty 
Min.  &  Mill.  Co.  T.  Otterson  (1915)  146 
P.  203.  Where  a  transfer  by  a  bauk- 
mpt  more  than  (our  months  before 
bankruptcy  was  kept  secret  UDtil  within 
that  period,  it  was  subject  to  be  declar- 
ed preferential.  Gill  t.  Bly-Norris 
Safe  Co.  (1913)  156  8.  W.  811.  170  Mo. 
App.  478. 

A  preference  given  to  a  creditor  by 
means  of  a  note  or  hodi  with  warrant 
of  attorney  to  confess  Judgment,  is 
given,  not  when  the  note  and  warrant 
are  executed  and  delivered,  but  when 
the  warrant  is  executed  by  the  entry 
of  a  judgment  thereon  and  the  levy 
of  an  eiecution  on  the  debtor's  prop- 
erby.  Hence  if  jadgment  is  entered  on 
such  a  warrant  within  tour  montha  be- 
fore bankruptcy,  under  circumstances 
maltiDg  it  fraudulent  or  preferential,  it 
is  not  saved  by  the  fact  that  the  war- 
rant may  have  been  given  any  length  of 
time  before.  In  re  Moyer  (D.  G.  1899) 
93  Fed.  188,  1  Am.  Bankr.  Rep.  677; 
Hood  V.  Karper  (O.  C.  IS71)  5  N.  B.  R. 
358.  Fed.  Cas.  No.  6.664;  Golson  v. 
Niehoff  (D.  0.  1871)  5  N.  B.  B.  56, 
Fed.  Cas.  No.  6.524;  In  re  Lord  (D. 
C.  1871)  5  N.  B.  R.  318,  Fed,  Cas,  No, 
8.503;  Ford  v.  Keys  (C.  C.  1872) 
Fed.  Cas.  No.  4,933.  CONTRA.  Bal- 
four V.  Wheeler  (C.  C.  1884)  18  Fed. 
893;  Field  v.  Baker  (C.  C,  1876)  11 
N.  B.  R.  416.  Fed.  Cas.  No.  4,762; 
Shimer  v.  Huber  (C.  C.  1879)  19  N 
B.  R.  414,  Fed.  Caa.  No.  12,787;  Lon- 
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Payment  within  foor  mor 
fnnd  created  more  than  four  n 
fore  the  bankruptcy  of  conti 
payment  of  claims  against  c 
by  contractor's  sureties  ani 
company  owing  the  contractoi 
an  unlawful  preference.  Root 
T.  Johnson  (1914)  219  Fed. 
O.  C.  A.  139. 

A  garnishment  lien  cannot 
to  the  lien  of  eiecation  iss' 
judgment  against  defendant,  i 
upon  the  indebtedness  owing 
nisbee.  so  as  to  make  out 
month  period.  Marsh  t.  Wil: 
(1914)  144  N.  W.  959,  134  Mi 
A  mortgage,  pledge,  or  bill  i 
chattels  takes  effect  from  the 
given,  rather  than  from  the  ti 
the  mortgagee  or  pledgee  take 
Bion  of  the  goods.  Hence  il 
canty  was  valid  when  given 
es  between  the  parries),  and  i 
more  than  four  months  befor 
stitution  of  bankrupt)?  pri 
against  the  mortgagor  or  pledgt 
not  be  assailed  as  a  preferenc 
because  the  act  of  the  secured 
in  taking  possession  occurred  wi 
period,  but  such  act  wilt  be  c< 
as  relating  back  to  the  inceptii 
lien.  Thompson  v.  Fairbanki 
196  n.  S.  616,  25  Sup.  Ct.  3( 
Ed.  577,  13  Am.  Bankr.  R 
Humphrey  v.  Tatman  (1905)  ] 
91,  26  Sup.  Ct.  667.  49  L.  Ed 
Am.  Bankr.  Rep.  74;  In  re  I 
Mantel  &  Tile  Co.  (D.  C.  1) 
Fed.  276,  29  Am.  Bankr.  R 
First  Nat.  Bank  t.  Lan*  (( 
1913)  202  Fed.  117,  29  Am 
Bep.  247;  Fisher  v.  Zoliingei 
146  Fed.  54.  79  C.  0.  A.  76:  I 
tional  Valve  Co.  (D,  C.  1906) 
679,  15  Am.  Bankr.  Bep.  52i 
B(^ers  &  Woodward  (D.  C.  II 
Fed.  580,  13  Am.  Bankr.  Rep 
re  Automobile  Uvery  Service 
C.  1910)  173  Fed.  792,  23  Am 
Rep.  799;  Thompson  ».  F 
(1903)  76  Vt  361,  66  AtL  11, 
St.  Bep.  899;  Woods  v.  KJeii 
223  Pa.  256.  72  AU.  623;  C 
Zehner  (1906)  212  Pa.  188.  91  , 
Farnbam  v.  Friedmeyer  (1903) 
App.  54.  But  see  In  re  Ball 
1903)  123  Fed.  164.  10  Am. 
Bep.  564;  Landis  v.  McDonald 
88  Mo.  App.  335;  In  re  Klinga 
C.  1000)  101  Fed.  691,  4  Am. 
Rep.  254.  The  effect  of  taki 
session  of  personal  property  wit 
months  of  bankruptcy  by  a  mo 
according  to  the  terms  of  tbi 
gage  made  prior  to  such  four 
period,  is  to  be  determined  by  t 
law.  Coggan  v.  Ward  (1913)  1( 
336.  216  Mass.  13. 

An  agreement  to  pledge  col 
as  security,  or  to  assign  a  claim 
a  third  person,  a  particular  i 
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the  like,  may  constitute  an  equitable  as- 
signment thereof,  and  if  so,  will  take 
effect,  so  far  as  regards  this  provision 
of  the  bankruptcy  law,  from  the  date 
of  the  agreement  and  not  from  the 
time  of  the  actual  delivery  or  formal 
pledge  of  the  subject-matter.  McDon- 
ald V.  Daskam  (1902)  116  Fed.  276, 
63  O.  G.  A.  554,  8  Am.  Bankr.  Rep.  543; 
Godwin  v.  Murchison  Nat  Bank  (1907) 
145  N.  G.  320,  59  S.  B.  154,  17  U  R. 
A.  (N.  S.)  935.  Where  complainant 
bad  an  equitable  lien  on  lumber  manu- 
factured and  shipped  to  it  by  the  bank- 
rupt as  late  as  the  same  month  in  which 
the  bankruptcy  intervened,  complain- 
ant's right  to  the  lumber  having  accrued 
under  a  contract  of  sale  executed  more 
than  a  year  previous,  such  shipments 
did  not  constitute  a  preference.  Gage 
Lumber  Go.  v.  McEldowney  (1913)  207 
Fed.  255,  124  G.  O.  A.  641,  reversing 
decree  In  re  Glairfield  lAimber  Go.  (D. 
a  1911)  194  Fed.  181. 

To  constitute  an  equitable  assignment 
within  this  rule  there  must  be  some- 
thing more  than  a  mere  promise  to  as- 
sign upon  a  future  contingency,  some- 
thing, in  fact,  sufficient  to  bind  the  par- 
ties in  a  court  of  chancery  and  to  Jus- 
tify the  application  of  the  rule  that 
equity  will  regard  that  as  done  which 
ought  to  have  been  done.  Johnston  v. 
Huff.  Andrews  &  Moyler  Co.  (1904) 
133  Fed.  704,  66  C.  C.  A.  634,  13  Am. 
Bankr.  Rep.  287;  Long  v.  Farmers* 
State  Bank  (1906)  147  Fed.  360,  77  0. 
G.  A.  538,  17  Am.  Bankr.  Rep.  103. 
An  agreement  to  give  a  mortgage,  if 
definite  and  certain  and  relating  to  spe- 
cific property,  will  be  held  in  equity  as 
equivalent  to  an  actual  mortgage,  and 
may  be  sustained  in  the  bankruptcy 
proceedings  though  actually  executed 
within  the  four  months  period.  Murray 
V.  Beal  (1901)  23  Utah.  548,  65  Pac 
726.  CONTRA,  In  re  Herman  (D.  G. 
1913)  207  Fed.  5194.  So,  also,  where 
the  mortgage  first  offered  to  the  credi- 
tor was  rejected  by  him  because  con- 
sidered defective  in  form,  a  subsequent 
mortgage  accepted  and  delivered  will 
relate  back  to  the  former.  In  re  Mont- 
gomery (D.  C.  1875)  12  N.  B.  R.  321, 
Fed.  Gas.  No.  9,732.  And  where  there 
was  a  valid  transfer  of  goods  by  the 
bankrupt  to  a  creditor  in  payment  of 
the  debt,  sufficient  to  pass  title,  more 
than  four  months  before  the  bankrupt- 
cy, the  rights  of  the  creditor  will  not 
be  affected  by  the  fact  that  the  debtor, 
within  the  four  months,  entertaining  a 
doubt  as  to  the  validity  of  the  transac- 
tion, attempted  to  perfect  it  by  filing  a 
claim  of  exemption  with  reference  to 
the  goods  transferred  and  then  execut- 
ing a  bill  of  sale  to  the  creditor.  In  re 
Ratliffe  (D.  G.  1910)  177  Fed.  587. 

Where  involuntary  petition  was  filed 
by  parties  to  assignment  for  benefit  of 
creditors,  and  intervening  petition  sub- 
sequently filed  by  creditors  not  parties 
to  the  assignment,  payments  more  than 
four  months  before  the  filing  of  the 


intervening  petition,  though  within  four 
months  before  the  first  petition,  held 
not  preferential;  the  first  petition  be- 
ing void.  Despres  v.  Galbraith  (1914) 
213  Fed.  190,  129  C.  0.  A  534. 

Property  conveyed  by  wife  of  an  in- 
solvent to  its  beneficial  owner,  held  not 
to  be  impressed  with  trust  for  benefit 
of  insolvent's  creditors  under  the  na- 
tional Bankruptcy  Act,  where  he  had 
worked  a  preference  by  putting  his 
funds  into  such  properly  more  than 
four  months  before  his  adjudication  as 
a  bankrupt.  Ar^ury  v.  De  Niord  (1915) 
152  N.  T.  S.  763. 

A  lien  on  part  of  the  raw  material 
used  in  a  factory  held  not  to  support 
an  assignment  to  the  holder  of  all  of 
the  accounts  for  finished  product  sold, 
made  within  four  months  prior  to  bank- 
ruptcy of  the  manufacturer.  Mer- 
chants' Nat  Bank  of  Baltimore  v.  Gorr 
(1915)  221  Fed.  419,  137  G.  G.  A  217. 

A  ^ansfer  of  property  by  a  corpo- 
ration as  security  for  a  past  indebted- 
ness, within  four  months  prior  to  its 
bankruptcy,  when  it  was  insolvent  and 
the  creditor  had  reason  to  believe  it 
insolvent,  is  voidable  as  a  preference, 
even  though  such  transfer  was  made 
in  ratification  of  an  unauthorised  trans- 
fer made  by  an  officer  of  the  corpora- 
tion before  the  four  months  period.  In 
re  W.  W.  Mills  Co.  (D.  C.  1908)  162 
Fed.  42,  20  Am.  Bankr.  Rep.  501;  In 
re  Kansas  City  Stone  &  Marble  Mfg. 
Co.  (D.  G.  1873)  9  N.  B.  R.  76,  Fed. 
Gas.  No.  7,610.  All  preferences  made 
by  the  officers  and  directors  of  an  in- 
solvent corporation  within  four  months 
of  adjudication  in  bankruptcy  held  void- 
able, and  recoverable  by  the  trustee  in 
bankruptcy  after  adjudication.  Arnold 
V.  Knapp  (W.  Va.  1915)  84  S.  B.  895. 

Where  the  bankrupt  gave  his  note  to 
a  creditor,  which  he  i^terwards  paid, 
the  preference,  if  any,  is  in  the  pay- 
ment and  not  in  the  giving  of  the  note, 
and  must  be  considered  as  having  been 
given  at  the  date  of  such  payment  In 
re  Wolf  &  Levy  (D.  G.  1903)  122  Fed. 
127,  10  Am.  Bankr.  Rep.  153.  But 
where  a  note  of  the  bankrupt  payable 
at  a  bank,  was  presented  to  the  bank 
for  payment  oh  the  day  of  its  maturity, 
and  was  duly  certified,  and  subsequent- 
ly paid  by  the  bank,  the  time  of  cer- 
tification is  to  be  taken  as  the  time  of 
payment  in  determining  whether  the 
payment  was  preferential.  In  re  Fra- 
«in  (G.  C.  A.  1912)  201  Fed.  86,  29  Am. 
Bankr.  Rep.  214.  A  creditor  of  a  bank- 
rupt is  not  liable  to  his  estate  as  for 
conversion,  or  money  had  and  received, 
where,  after  bankruptcy,  he  accepted 
certified  checks  theretofore  tendered 
and  delivered  by  bankrupt;  the  matter 
having  meantime  been  under  considera- 
tion. Early  v.  Electro  Bleaching  Gas 
Co.  (1915)  153  N.  Y.  S.  698,  90  Misc. 
Rep.  613.  But  the  fact  that  accounts 
assigned  by  the  bankrupt  to  a  cred- 
itor as  collateral  security  more  than 
four  months  before  the  bankruptcy  are 
collected  within  the  four  months  period, 
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doei  not  entitle  tbe  trnitee  to  recover 
inch  coUectioUB  as  prefereocee.  Lowell 
T.  JnternatioDal  Trnit  Co.  (1907)  IBS 
Fed.  781,  86  C.  C.  A.  137,  1»  Am. 
Bankr.  Rep.  8S3;  In  re  Bird  (D.  O. 
1910)  180  Fed..  229,  25  Am.  Bankr. 
Rep.  24. 

A  pledge  of  corporate  stock  b;  na  in- 
■olvent  debtor  more  than  four  montha 
prior  to  hU  bankruptcy  to  secure  an 
antecedeot  debt  does  not  constitate  a 
preference,  alUiougb  tbe  stock  is  sold 
by  the  creditor  within  the  four-months 
period.  First  Nat.  Bank  v.  Lam 
(1013)  2fti  Fed.  117,  120  C.  C.  A.  271. 
And  where  a  debtor  makes  an  absolute 
Bale  of  propertj',  uoder  an  agreement 
that  the  purchase  money  shall  be  ap- 
plied by  the  vendee  in  paying  the  claims 
of  certain  creditors  of  the  seller,  the 
time  of  giving  a  preference,  if  any,  ia 
the  time  when  tbe  buyer  takes  posaes- 
■iOD  of  the  property,  and  not  the  time 
when  he  pays  those  creditors.  Fitch 
V.  Bank  of  Grand  Bapida  (1911)  146 
Wig.  430,  131  N.  W.  1095. 

A  secret  advantage  giTen  by  a  debtor 
to  one  creditor  in  a  compoBltian,  made 
several  years  prior  to  tbe  debtor's 
bankruptcy,  cnnnot  be  reached  and 
avoided  as  a  preference  under  the  prea- 
eut  bankruptcy  statute.  Batcbclder  & 
Lincoln  Co.  v.  Wbitmore  (1003)  122 
Fed.  356.  58  C.  C.  A.  617,  10  Am. 
Bankr.  Rep.  641.  But  compare  In  re 
Cbaplin  (D.  C.  1902)  116  Fed.  162,  8 
Am.  Bankr.  Rep.  121. 

22. TIma  o(  flling  petltton.— Tbe 

four  montha  period  within  which  pref- 
erences given  by  a  bankrupt  may  be 
declared  void  is  to  be  determined  by 
computing  four  calendar  montha  back- 
ward from  the  date  of  the  filing  of  the 
petition  in  bankruptcy,  and  not  by  com- 
puting tbe  time  by  day  a.  Kelly  v. 
Skaggs  (1900)  00  lU.  App.  543.  And 
either  the  day  on  which  tbe  transfer  or 
payment  was  made,  or  the  day  on  which 
the  petition  was  filed,  must  be  exclud- 
ed. Butcher  v.  Wright  (1876)  91  U. 
S.  653,  24  L.  Ed.  130;  Kelly  v.  Skaggs 
(1000)  00  III.  App.  548;  Whitley  Gro- 
cery Co.  v.  Roach  (1902)  116  Oa.  916, 
42  S.  E.  282. 

Amendments  to  a  petition  in  involun- 
tary bankruptcy  filed  by  a  single  cred- 
itor or  by  an  insufficient  number  of 
creditors,  whereby  other  creditors  Join 
In  the  petition  and  aet  out  their  claims, 
relate  back  to  the  original  filing  of  tbe 
petition,  and  do  not  advance  tbe  date 
of  ita  filing,  with  reference  to  reckon- 
ing the  prohibited  period  for  prefer- 
ences, though  such  Joinder  of  creditors 
was  necessary  to  make  it  sufficient. 
First  State  Bank  v.  Haewell  (1000) 
174  Fed.  200,  98  C.  C.  A.  217,  23  Am. 
Bankr.  Rep.  330;  Manning  v.  Evans 
(D.  C.  1907)  156  Fed.  106,  16  Am. 
Bankr.  Rep.  217.  See  Witters  v.  Sow- 
lea  (C.  C.  1887)  32  Fed.  758. 

A  transfer  of  property  made  on  the 

same    day    on    which    the    pedtlon    in 

bankruptcy   is   filed   wUl   constitute   an 

unlawful  preference,  U  the  other  caaen- 
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tials  of  a  preference  are  prea 
ler  V.  Faickney  (1006)  42 
App.  483,  04  S.  W.  103;  Mon 
frey  (a  C.  1844)  Fed.  Cas.  N 
23.  ^—  Tins  of  retwrdlni 
ll«n^-The  provision  of  Bankr 
t  3b  (ante,  S  9587),  which  dec 
if  the  act  of  bankruptcy  is 
of  a  preference,  tbe  time  sbi 
pire  until  four  months  afte 
cording  or  registering  there' 
law  such  recording  or  regiate: 
quired  or  permitted,  or.  If 
from  the  date  when  the  I 
takes  notorious,  exclusive,  o: 
ous  possession  of  the  proper 
the  petitioning  creditors  havi 
actual  notice  of  each  transf 
aignment"  has  reference  mer 
time  of  filing  a  petition  in  bi 
and  does  not  in  any  way  lim 
trol  the  proviaions  of  the  pr 
tion.  little  v.  HoUey-Broo 
ware  Co.  (1004)  133  Fed.  874 
A.  46,  13  Am.  Bankr.  Rep.  ■ 
see  Murphy   v.   W.  T.   Murp 

(1004)  120  Iowa.  67,  101  N, 
Ashury  Park  Building  &  Loai 
Shepherd  (N.  J.  Eq.  1901)   5 

Where  an  alleged  prefereni 
fer  by  a  bankrupt  was  ezeci 
than  four  moaths  before  b 
but  was  recorded  as  requirei 
St  Ohio  IOCS,  i  4134,  witbic 
mouths'  period,  it  was  subjec 
tion  by  tbe  bankrupt's  trustee 
standing  tbe  four  mouths'  pro 
posed  by  this  section.  Carey 
hue  (1913)  209  Fed.  328,  12( 
254. 

The  phrase  "required  by  h 
recorded  refers  to  the  charac 
instrument  of  transfer,  rathe 
tbe  creditors  or  others  who  m 
not  be  affected  by  an  unreco 
veyance.     First  Nat.  Bank  ( 

(1005)  142  Fed.  33,  73  C.  < 
15  Am.  Bankr.  Rep.  662;  In 
Bunch  Commission  Co.  (D. 
225  Fed.  243.  A  state  stat 
requires  a  conveyance  or  ti 
be  recorded  in  order  to  be 
sgainst  any  class  or  classes  < 
is  a  law  by  which  such  re< 
"required."  Dulany  v.  Mot 
80  App.  D.  C.  623;  Loesei 
ings  Deposit  Bank  &  Trust  ( 
148  Fed.  075,  78  C.  C.  A.  59 
Bankr.  Rep.  628:  Bowler  v,  : 
Bank  (1907)  21  S.  D.  449,  1 
618,  130  Am.  St.  Rep.  725.  A 
"require"  a  chattel  mortgage 
corded  and  although  it  does 
an  unrecorded  mortgage  void 
ly  and  under  all  drcumstanc 
Nat  Bank  T.  Connett  (1905) 
S3,  73  C.  a.  A.  219,  16  Ai 
Rep.  662. 

Where  the  local  law  is  anch 
nre  to  file  or  record  a  chattel 
or  other  aucb  instrument  dot 
feet  its  validity  as  between  tl 
or  as  against  general  credl 
only  as  against  creditors  bsv 
01    subsequent  purchasers  < 
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brauceri  in  gooA  faith,  the  mortRage  is 
not  one  which  is  "required"  to  be  re- 
corded or  filed.  In  re  East  End  Mantel 
&  Tile  Co.  (D.  C  1913)  202  Fed.  27S; 
In  re  Boyd  (1914)  213  Fed.  774,  130 
G.  C.  A.  288;  Denpree  t.  Watson  (G. 
C.  A.  1914)  216  Fed.  483;  In  re  Rob- 
erto (D.  C.  1615)  227  Fed.  177;  In  re 
Jacobeon  &  Ferrill  <D.  C.  1912)  200 
Fed.  812,  29  Am.  Baukr.  Rep.  603; 
Rogers  V.  Fajge  (190S}  140  Fed.  596, 
72  G.  C.  A.  164,  IS  Am.  Bankr.  Rep. 
502;  Meyer  Bros.  Drug  Co.  v.  Pipkin 
Drug  Co.  (1905)  136  Fed.  396,  69  0. 
C.  A.  240,  14  Am.  Bonkr.  Rep.  477; 
In  re  Hunt  (D.  C.  1905)  139  Fed.  283; 
In  re  Chadwick  (D.  C.  1905)  140  Fed. 
674,  15  Am.  Bankr.  Rep.  528;  Pew  t. 
Price  (Mo.  1913)  158  S.W.  338.  Com- 
pare Loeser  v.  Savings  Deposit  Bank  Sc 
Trust  Co.  (1906)  148  Fed.  975,  78  C. 
C.  A.  597,  17  Am.  Bankr.  Rep,  628. 
And  Bee  First  XaL  Bank  t.  Connett 
(1905)  142  Fed.  33,  73  C.  C.  A.  219, 
IS  Am.  Bankr.  Rep.  662;  In  re  Mon- 
tague (D.  C.  1905)  143  Fed.  428,  16 
Am.   Bankr.  Bep.  18. 

This  provision  of  the  statute  applies 
ordinarily  to  such  instruments  as  deeds 
of  conveyance.  Ragan  y.  Donovan  (D. 
C.  1011)  189  Fed.  138,  26  Am.  Bankr. 
Rep.  311;  In  re  CahiU  (D.  0.  1912) 
208  Fed.  193.  30  Am.  Bankr.  Rep.  794. 
And  to  deeds  of  trust  in  the  nature  of 
mortgages.  Dulany  v.  Morse  (1913) 
39  App.  D.  C.  523;  Harris  v.  Exchange 
NaL  Bank  (C.  G.  1876)  14  N.  B.  B. 
510,  Fed.  Cas.  No.  6,119.  A  deed,  giv- 
en as  security  for  a  loan,  executed 
more  than  four  months  previously,  but 
withheld  from  record  until  the  day  pre- 
ceding the  filing  of  a  petition  in  bank- 
ruptcy against  the  grantor,  whose  cred- 
itors had  no  notice  of  its  eziatence,  will 
be  set  aside  as  a  voidable  preference, 
irrespective  of  the  sufficiency  of  the  con- 
sideration or  of  the  good  faith  of  the 
parties,  where  the  local  statute  makes 
a  deed  or  mortgage  effective  as  against 
creditors  withoat  notice  only  from  the 
time  of  recording  it.  Dulany  v.  Morse 
(1B13)  30  App.  D.  C.  523.  The  provi- 
sion of  the  statute  applies  also  to  chat- 
tel mortgages:  In  re  Mission  Fixture 
A  Mantel  Co.  (D.  C.  1910)  180  Fed. 
203,  24  Am.  Bankr.  Rep.  873:  First 
Nat.  Bank  v.  Johnson  (1908)  68  Neb. 
641,  94  N.  W.  837,  4  Ann.  Cas,  485. 
Where  a  chattel  mortgage  by  the 
bankrupt,  securing  S 4,500,  was  record- 
ed September  22,  1911,  but  no  annual 
sworn  statement  was  made  or  record- 
ed as  required  by  the  state  law,  and  the 
mortgagee  took  possession  April  2S, 
1913,  the  four-month  period  began  to 
ran  from  the  latter  date.  Williams  v. 
(Jerman- American  Trust  Go.  (C.  C.  A. 
1816)  219  Fed.  507.  The  statute  ap- 
pUea  to  bills  of  sale  of  chattels.  Ben- 
ner  v.  Scandinavian  American  Bank 
(Wash.  1613)  131  Pac.  1149;  In  re 
Reynolds  (D.  0.  1007)  1B3  Fed.  295, 
18  Am.  Bankr.  Rep.  666.  But  see  Cog- 
(an  T.  Ward  (1913)  216  Masa.  13,  1<^ 
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N.  E.  886.  But  it  does  not  apply  t< 
lien  given  by  an  oral  chattel  mortgage. 
Mower  t.  McCarthy  (1906)  79  Vt.  142. 
64  Atl.  578,  7  L.  R.  A.  (N.  3.)  418.  118 
Am.  St  Rep.  942.  Nor  to  a  convey- 
ance of  real  estate  absolute  on  its  face 
bat  intended  as  a  aecurity,  where  the 
local  law  prohibits  such  a  deed  from 
being  reduced  to  a  mortgage  except  by 
a  defeasance  in  writing,  signed,  sealed, 
and  delivered  by  the  grantor  at  the 
same  time  and  recorded  within  sixty 
days.  English  v.  Ross  (D.  G.  1005) 
140  Fed.  630,  IS  Am.  Bankr.  Rep.  370. 
And  the  fact  that  a  contract  of  condi- 
tional sale  was  not  recorded  until  aft- 
er the  insolvency  of  the  purchaser,  or 
until  within  four  months  prior  to  bis 
bankruptcy,  does  not  constitute  it  a 
preferential  transfer,  nor  deprive  the 
seller  of  the  right  to  reclaim  the  prop- 
erty if  unpaid  For.  Bailey  v.  Baker  Ice 
Macb.  Co.  (1915)  36  Sup.  Ct  60;  In 
re  Farmers'  Co-operntive  Co.  (D.  C. 
1913)  202  Fed.  1005;  Big  Four  Imple- 
ment Co.  V.  Wright  (C.  C.  A.  1013) 
207  Fed.  S35. 

Rev.  Laws  Minn.  IBOB,  J  3502,  pro- 
viding for  assignment  of  debts,  does  not 
require  a  "recording"  or  "registering," 
within  this  section,  els.  "i 
amended  by  Act  Feb.  G,  ld< 
June  25,  1910,  so  that  a  wri 
ment  of  a  claim,  made  mor 
months  prior  to  bankruptcy, 
a*  a  preference,  though  : 
Telford  v.  Henrickson  (1913)  139  N. 
W.  941,  120  Minn.  427. 

Where  a  contract  providing  for  the 
execution  of  a  trust  deed  to  secure 
bonds  of  a  corporation  given  for  ad- 
vances is  not  recorded,  a  trust  deed  ex- 
ecuted pursuant  to  such  contract  with- 
in four  months  prior  to  the  institution 
of  bankruptcy  proceedings  cannot  take 
effect  by  relation  as  of  the  date  of  the 


and  Act 
1  assign- 
filed. 
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as  against  unsecured  creditors.  Morgan 
T.  First  Nat.  Bank  (1006)  145  Fed. 
466,  78  C.  0.  A.  236,  16  Am.  Bankr. 
Rep.  630. 

Mortgages  given  and  promised  more 
than  four  months  before  bankruptcy 
for  a  present  consideration  held  void- 
able preferences,  where  they  were  not 
acknowledged  until  within  the  four 
months.  In  re  Caslon  Press  (C.  C.  A. 
1915)  229  Fed.  133.  Deeds  placed  in 
the  possession  of  the  grantee  with  the 
understanding  that  they  are  to  be  re- 
turned on  the  payment  of  the  grantor's 
Indebtedness  to  the  grantee  were  not 
complete  until  recorded,  at  which  time 
they  were  to  be  considered  as  having 
been  execnted  for  the  purpose  of  de- 
termining whether  the;  operated  as  a 
preference.  In  re  Cahlll  (D.  C.  1912) 
208  Fed.  183. 

The  only  effect  of  the  provision  con- 
cerning the  recording  or  registering  of 
a  transfer  is  to  carry  forward  the  four 
months  period  within  which  a  record- 
able transfer,  which  was  In  tact  prefer- 
ential, might  be  attacked  as  voidable, 
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tstioii  whetber  or  not  the 
tuted  a  voidable  prefer- 
inoiaed  according  to  the 
intention  B  of  the  parties 
en  it  was  actuaU;  made; 
r  wbich   was   tben  made 

consideration,  and  waa 
;>referential|  does  not  be- 
ise  of  dEla;  in  recording 
)rds,  dela;  in  placing  the 
the  record  does  not  war- 
in  treating  it  as  U  made 
or  an  antecedent  debt. 
mercial  Nat.  Bank  (G.  C. 
Fed.  661;   In  re  Watson 

201  Fed.  962.  30  Am. 
71;  Debns  v.  Yates  (D. 
Fed.  427,  30  Am.  Baukr. 

a  Jackson  Brick  &  Tile 
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915;  ItL  re  Stnrtevant 
3d.  196,  110  0.  C.  A.  68, 
r.  Rep.  674;  Uattlef  t. 
187  Fed.  970,  110  0.  C. 
Bankr.  Bep.  116;  In  te 
1910}  185  Fed.  962,  26 
:p.  444;  Seager  T.  Lamm 
inn.  325,  104  N.  W.  1; 
,  &  Co.  V.  Benson  <1004) 

00  N.  W.  670:  Fwnham 
(1903)  109  III.  App.  64; 

ane  (1008)  137  Wis.  218, 
S,  803,  25  L.  R.  A.  (N. 

section,  as  amended  in 
transfer  within  tour 
:  bankruptcy  la  required 
ed,  iDsaiidating  eircum- 
exist  at  time  of  transfer, 
mmercial  Nat.  Bank  of 
□.  C.  A.  1916)  228  Fed. 
;  stated  above  is  not  af- 
e    amendment    of    1610, 

wording  of   this   section. 

(D.   G.  1912)   201   Fed. 

lankr.  Eep.  871.    Wbetb- 

1  eiecuted  by  a  bankrupt 
after  June  25,  1910,  was 

ferential  transfer  was  to 
by  Banhr.  Act,  j  60b,  as 

ct  June  25,  1910.  Ogden 
I.  O.  1912)  200  Fed.  977. 
oy  of  debtor.— Id  order 
lent  rendered  against  a 
transfer  of  property  or 
^e;  made  by  him.  should 
voidable  preference,  it  is 
he  should  have  been  in- 
solvent he  has  the  right 
tary  satisfaction  to  any 
of  bis  creditors,  leaving 
their  legal  remedies.  In 
.  C.  A.  1912)  196  Fed. 
lankr.  Bep.  233;  Coleman 
;g  Case  Co.  (1911)  186 
I  C.  C.  A.  248,  26  Am. 
M8;  In  re  Sayed  <D.  C 
>d.  962,  20  Am.  Baukr. 
e  W.  W.  Mills  Co.  (D.  C. 
I.  42,  20  Am.  Bankr.  Rep. 
ttenberg  Veneer  &  Panel 
01)  108  Fed.  B93.  6  Am. 
71;  In  re  Oregon  BuUetin 
ibliahins  Co.  (D.  0.)  13 


N.  B.  B.  603,  Fed.  Caa.  No. 
Empire  State  Trust  Co.  v.  Will 
Fisher  Co.  (1904)  67  N.  J.  Bq. 
AtL  502;  Blyth  &  Fargo  Co.  v. 
(1908)  17  Wyo.  180,  97  Pai 
To  entitle  a  trustee  in  bankm; 
recover  money  collected  on  a  ju 
as  creating  a  preference,  he  m 
lege  and  prove  that  the  baukru 
insolvent  when  the  judgment  v 
tained.  McNeel  v.  Folk  (W.  Ta 
83  S.  B.  192.  This  section  d< 
invalidate  the  lien  ot  a  judgmi 
tered  within  tour  monttaa  prior 
filing  of  a  petition  in  bani 
agaiiwt  the  Judgment  defendant, 
subsequently  adjudicated  a  ba 
where  he  was  not  inaolvent  wl 
Judgment  was  entered.  Keystoui 
ing  Co.  V.  Scbermer  (1913)  88 
241  Pa.  361. 

But  the  amendatory  act  of  J 
far  changea  this  rule  that,  in  t 
of  a  transfer  required  by  law  tt 
corded,  it  is  sufficient  if  the  di 
Insolvent  either  at  the  time  of 
the  transfer  or  at  the  time  it 
corded.  HcBlvain  v.  Hardeaty 
169  Fed.  81,  94  0.  0.  A.  389, 
Bankr.  Rep.  320. 

It  is  not  necessary  In  any  ca 
the  insolvent  condition  of  the  de 
the  time  of  making  the  transfer 
be  perpetuated  by  the  existence 
same  debts  as  compared  with  tli 
assets,  up  to  the  time  the  truste 
action  to  avoid  the  conveyance, 
tinuous  insolvency  is  sufficient, 
none  of  the  debts  existing  at  tl 
of  the  transfer  may  remain,  if  ni 
have  been  contracted  in  their 
O'Neill  V.  Kilduff  (1908)  81  Coi 
70  Atl.  640. 

Id  the  case  of  a  partnership, 
be  shown  that  both  the  firm  i 
individual  partners  ar^  insolv 
were  insolvent  at  the  time,  I 
that  the  aggregate  of  the  part 
and  individual  assets  ia  not  suffii 
pay  the  debts.  Levor  v.  Seiter 
34  Misc.  Bep.  382,  69  N.  T.  Sqi 
Rodolf  T.  First  Nat.  Bank  (M 
Okl.  631, 121  Pac.  629,  41  L.  B. 
S.)   204. 

An  assignment  made  by  a  cor( 
to  secure  a  pre-existing  Indeb 
when  the  assignor  Is  iDsolveni 
contemplation  of  insolvency  Is  v 
der  the  United  States  l^ankrup^ 
John  Agnew  Co.  v.  Board  of  Ec 
of  City  of  Pateraon  (1914)  88  J 
decree  affirmed  (Err.  &  App.  i: 
A.  1135. 

It  is  not  enongh  to  show  t 
debtor  was  finan  daily  embarras 
hard  pressed  by  hia  creditors 
condition  may  exist  and  yet  be 
■olveiit.  In  re  Farmers'  Sup 
(D.  C.  1909)  170  Fed.  602,  : 
Bankr.  Bep.  460. 

"Insolvency"  must  her*  be 
stood  In  the  sense  i^ven  to  it 
bankruptcy  act  itself,  that  is. 
son    ^aU  ba   deemed  insolveu 
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the  aggregate  of  his  property,  exda- 
siye  of  any  property  which  he  may  have 
conyeyed,  transferred,  con<*ea1ed,  or  re- 
moyed,  or  permitted  to  he  concealed  or 
removed,  with  intent  to  defraud,  hinder 
or  delay  his  creditors,  shall  not,  at  a 
fair  yaluation,  be  sufficient  in  amount 
to  pay  his  debts/'  Ogden  v.  Reddish 
(ID.  C.  1912)  200  Fed.  977,  29  Am. 
Bankr.  Rep.  531;  Empire  State  Trust 
Co.  Y.  WilUam  F.  Fisher  Ck».  (1904) 
er  N.  J.  Eq.  88,  67  AtL  602;  Des 
Moines  Sst.  Bank  y.  Morgan  Jewelry 
Co.  (1904)  123  Iowa,  482,  99  N.  W. 
121;  Summerville  y.  Stockton  Milling 
Co.  (1904)  142  CaL  629,  76  Pac.  243; 
In  re  GhappeU  (D.  G.  1901)  113  Fed. 
645,  7  Am.  Bankr.  Rep.  608;  Huttig 
Mfg.  Go.  Y.  Edwards  (1908)  160  Fed. 
ei9,  87  G.  G.  A,  521,  20  Am.  Bankr. 
Bep.  349;  Paper  y.  Stem  (1912)  198 
Fed.  642,  117  O.  G.  A.  346,  28  Am. 
Bankr.  Rep.  692.  InsolYency  necessary 
to  render  a  payment  by  a  debtor  a 
preference  is  not  mere  inability  of  the 
debtor  to  pay  his  debts  in  the  usual 
course  of  business,  but  his  inability  to 
pay  his  debts  out  of  the  proceeds  of 
his  property  at  a  fair  Yaluation.  New- 
man Y.  Tootle-Campbell  Dry  Goods  Go. 
(Mo.  App.  1913)  160  S.  W.  825. 

In  making  this  estimate  and  compari- 
son,   all    the   property    of    the   debtor 
which  has  Yalue  must  be  included,  not 
omitting    property    exempt    under    the 
law   of  the  state,  and  including  prop- 
erty transferred  in  payment  of  or  as 
security  for  a  just  debt,  irrespective  of 
whether  or  not  it  constitutes  a  prefer- 
ence, but  not  property  transferred  in 
fraud    of    creditors.      Utah    Ass'n    of 
Gredit    Men    y.    Boyle    Furniture    Go. 
(1911)    39  Utah,   618,   117  Pac.   800. 
Property  subject  to  a  mortgage  must  be 
included  if  the  mortgage  is  not  shown 
to  be  fraudulent  as  against  creditors. 
Posey  Y.  McManis  (1902)  28  Tex.  GiY. 
App.  452,  67  S.  W.  792.    And  accounts 
against  Uiird  persons  in  fsYor  of  the 
debtor  are  to  be  included  if  they  are 
not  shown  in  any  way  to  be  nncoUecti- 
ble.      Blyth   &   Fargo   Go.   y.    Elastor 
(1908)    17    Wyo.    180,    97    Pac    921. 
Where  the  principal  asset  pOnsists  of 
a  plant  or  property  which  loses  value 
if  not  kept  in  continuous  operation- 
such  as  a  hotel,  a  periodical  publica- 
tion, and  some  kinds  of  manufacturing 
establishments— the   value  assigned   to 
it  in  making  the  estimate  must  be  what 
it  is  worth  as  a  going  concern  and  not 
what  it  is  worth  as  dead  property  after 
bankruptcy    has     intervened.      In    re 
Klein  (G.  G.  A,  1912)  197  Fed.  241;  J. 
W.  Butler  Paper  Go.  v.  Gtoembel  (1906) 
143  Fed.  295,  74  G.  G.  A.  433,  16  Am. 
Bankr.  Rep.  26;  Ghicago  Title  &  Trust 
Go.  v.  John  A.  Roebling's  Sons  Go.  (G. 
C.  1901)   107  Fed.  71,  6  Am.  Bankr. 
Rep.  368.    Gn  the  other  liand,  in  add- 
ing up  the  bankrupt's  debts,  it  is  prop- 
er to  include  his  liability  as  guarantor 
of  the  debt  of  a  third  person,  the  latter 
being  insolvent,   though  the   guaranty 


was  oral  and  therefore  within  the  stat- 
ute of  frauds.  Huttig  Mfg.  Go.  v.  Ed- 
wards (1908)  160  Fed.  619,  87  G.  G. 
A.  521,  20  Am.  Bankr.  Rep.  349. 

The  trustee  in  bankruptcy,  assailing 
a  judgment  or  transfer  as  preferential, 
must  assume  the  burden  of  showing  the 
insolvency  of  the  debtor  by  satisfactory 
and  sufficient  evidence;  in  the  absence 
of  this,  the  transaction  cannot  be  dis- 
turbed. Gleage  v.  Laidley  (1906)  149 
Fed.  346,  79  G.  G.  A.  284,  17  Am. 
Bankr.  Rep.  598;  In  re  Gliftord  (D.  G. 
1905)  136  Fed.  475,  14  Am.  Bankr. 
Rep.  281;  In  re  Alexander  (D.  G.  1900) 
102  Fed.  464,  4  Am.  Bankr.  Rep.  376; 
Evans  v.  National  Broadway  Bank 
(1905)  48  Misc.  Rep.  248,  96  N.  Y. 
Supp.  789;  Kimball  v.  Dresser  (1904) 
98  Me.  519,  57  Atl.  787;  Deland  v. 
Miller  &  Ghaney  Bank  (1903)  119 
Iowa,  368,  93  N.  W.  304;  Capital  Nat. 
Bank  v.  Wilkerson  (1905)  36  Ind.  App. 
467,  75  N.  B.  837.  The  existence  of 
unsatisfied  judgments  against  the  debt- 
or does  not  necessarily  prove  his  insol- 
vency. Summerville  v,  Stockton  Mill- 
ing Go.  (1904)  142  Gal.  529,  76  Pac. 
243;  Levor  v.  Seiter  (1901)  34  Misc. 
Rep.  382,  69  N.  Y.  Supp.  987.  But 
the  fact  that  his  paper  has  gone  to 
protest  may  do  so,  in  connection  with 
other  circumstances.  In  re  Louis  (D. 
G.  1869)  Fed.  Gas.  No.  8,527.  Evi- 
dence showing  that  the  debtor  was  not 
in  possession  of  ready  money  with 
which  to  meet  a  particular  debt,  of 
which  he  obtained  a  renewal,  falls  short 
of  what  is  required.  In  re  GhappeU 
(D.  G.  1901)  113  Fed.  545,  7  Am. 
Bankr.  Rep.  608.  The  fact  that  a  cor- 
poration engaged  in  the  performance 
of  a  contract  which  required  a  consid- 
erable expenditure  before  it  was  enti- 
tled to  any  payments,  arranged  with  a 
bank  for  making  overdrafts,  is  no  evi- 
dence that  it  was  insolvent.  McDonald 
V.  Clearwater  Shortline  Ry.  Go.  (G.  G. 
1908)  164  Fed.  1007,  21  Am.  Bankr. 
Rep.  182. 

25.  Intention  of  debtor.— Prior  to  the 

amendment  of  1910,  it  was  held  that 
there  could  be  no  voidable  preference 
under  the  statute  unless  there  was  an 
actual  intention,  not  merely  an  assum- 
ed or  attributed  intention,  on  the  part 
of  the  debtor  to  give  a  preference  to 
the  creditor  receiving  it  or  to  be  ben- 
efited  by  it     Debus  v.   Yates   (D.   G. 

1910)  193  Fed.  427, 30  Am.  Bankr.  Rep. 
823;     Kimmerle    v.    Farr    (C.    C.    A. 

1911)  189  Fed.  295,  26  Am.  Bankr. 
Rep.  818;  Germania  Savings  Bank  & 
Trust  Go.  Y.  Loeb  (G.  G.  A.  1911) 
188  Fed.  286,  110  C.  G.  A.  263,  26  Am. 
Bankr.  Rep.  238;  In  re  Houghton  Web 
Go.  (D.  G.  1910)  185  Fed.  213,  26  Am. 
Bankr.  Rep.  202;  In  re  Sayed  (D.  G. 
1910)  185  Fed.  962,  26  Am.  Bankr. 
Rep.  444;  In  re  Salvator  Brewing  Go. 
(D.  G.  1910)  183  Fed.  910,  25  Am. 
Bankr.  Rep.  536;  Tnmlin  v.  Bryan 
(G.  G.  A.  1908)  165  Fed.  166,  21  Am. 
Bankr.   Rep.   319;    In   re   First  Nat 
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Bank  (1907)  166  Fed.  100,  84  C.  C. 
A.  16,  18  Am.  Bankr.  Rep.  766;  la  re 
Armstrong  (D.  C.  1900)  145  Fed.  202, 
16  Am.  Bankr.  Kep.  583;  Hardy  t. 
Gray  (1906)  144  Fed.  922,  75  C.  C.  A. 
662,  16  Am.  Baukr.  Rep.  387;  McNair 
V.  Mclntyre  (1902)  113  Fed.  113,  51 
C.  C.  A.  83,  7  Am.  Bankr.  Kep.  638;  In 
re  Smoke  (D.  C.  1900)  104  Fed.  289,  4 
Am.  Bankr.  Rep.  434;  Lynch  v.  Bron- 
ion  (1008)  80  Conn.  566.  69  Atl.  538; 
Bradley,  Clark  &  Co.  t.  Benson  (1004) 
83  Minn.  91,  100  N.  W.  670;  Parker 
V.  Gates  (1911)  87  Ark,  621,  135  S. 
W.  330;  Webb's  IVustee  v.  Lynchburg 
Shoe  Co.  (1908)  107  Va.  807.  60  S.  E. 
130;  Bacon  v.  Merchants'  Bank  of 
Florence  (1906)  140  AJa.  521,  40  South. 
413;  Hannoo  7.  Feldhelm  (1002)  181 
Mich.  470,  91  N.  W.  744;  Crooks  t. 
People's  Nat  Bank  (1901)  84  Miic. 
Bep.  450,  70  N.  T.  Supp.  271;  Stern  t. 
Mayer  (1906)  113  App.  Div.  181,  98 
N.  T.  Sapp.  1028,  CONTRA.  Hotch- 
kiss  V.  National  City  Bank  (D.  C.  1911) 
200  Fed.  287;  In  re  Doyle  (D.  C. 
1912)  199  Fed.  247.  28  Am.  Bankr. 
Hep.  102;  Alexander  y.  Redmond 
CaiO)  180  Fed.  92,  103  C.  C.  A.  446, 
*  24  Bankr.  Rep,  620;  Parker  v.  Black 
(D.  C.  19061  143  Fed.  560.  16  Am. 
Bankr.  Rep.  202;  In  re  Hanyan  (D. 
C.  1810)  180  Fed.  498,  24  Am.  Bnnkr. 
Rep.  72;  Gabriel  v.  Tonner  (1902) 
138  Cal.  03,  70  Pac.  1021;  Schmidt  v. 
Bank  of  Commerce  (1910)  15  N.  M. 
470,  110  Pac.  613.  33  L.  R.  A.  (N.  S.) 
558.  Also  it  was  held  by  many  of  the 
courts  that  if  the  necessary  and  in- 
evitable result  of  a  transfer  was  to  give 
a  preference  to  the  creditor  receiving  it. 
it  must  be  conclusively  presumed  that 
the  intention  of  the  debtor  correspond- 
ed with  the  result,  on  the  general  prin- 
ciple that  every  man  must  be  presumed 
to  have  foreseen  and  intended  the  nec- 
essary coDaequences  of  his  own  acts. 
First  Nat.  Bank  v,  Jones  (1874)  21 
Wall.  325.  22  L.  Ed.  642;  Toof  v.  Mar- 
Hn  (1871)  13  Wall.  40,  20  L.  Ed,  481; 
Collett  V.  Bronx  Nat  Bank  (D.  C. 
1912)  200  Fed.  111.  29  Am.  Bankr. 
Rep.  454;  In  re  BaU  (D.  0.  1907)  166 
Fed.  682.  19  Am.  Bankr.  Rep.  609; 
In  re  Grant  (D.  C.  1901)  106  Fed.  496, 
6  Am.  Bankr.  Rep.  837;  In  re  McLam 
(D.  C.  1899)  97  Fed.  822,  3  Ara.  Bankr. 
Rep.  245;  Giddings  v.  Dodd  (a  C. 
1871)  4  N.  B.  R.  657.  Fed.  Cas.  No. 
6.405;  Graham  v.  Stark  (D.  C.  1869) 
3  N.  B.  a.  357,  Fed.'  Cas.  No.  6.676; 
Chism  V.  Citizens'  Bank  (1900)  77 
Miss.  599,  27  South.  637;  Benedict  t. 
Deshel  (1908)  177  N.  Y.  1.  68  N.  B. 
099:  Hume  v.  Brown  Shoe  Co.  (1911) 
33  OkL  634,  126  Pac.  823;  Lazarus 
V.  Eagen  (D.  C.  1912)  206  Fed.  518, 
>30  Am.  Bankr  Hep.  2S7. 

The  amendatory  act  of  1910  only  re- 
quires that  the  debtor  shall  be  in- 
solvent, that  the  transfer  shall  operate 
as  a  preference,  and  that  the  creditor 
shall  have  reasonable  cause  to  believe 
that  the  enforcement  of  the  transfer  will 
effect  a  preference;  and  aiuce  thia 
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amendment  it  is  not  necessary 
the  existence  of  the  debtor's 
prefer,  or  the  cause  for  belii 
creditor's  part  that  a  prefer 
intended,  or  that  the  debtor 
his  insolvency,  the  test  being 
the  creditor  had  reasonable 
believe  that  the  bankrupt  was 
solvent,  and  that,  in  acceptinj 
taining  the  transfer,  the  credit 
leceive  a  larger  percentage  of 
than  any  other  creditor  of 
class.  In  re  Harrison  Bros 
3912)  202  Fed.  243;  In  re  He 
C.  1813)  207  Fed.  691;  ^ 
Mitch  eU- Woodbury  Co.  (19 
Mass.  514,  102  N.  K  119;  H 
Third  Nat  Bank  of  Jeraey  Cii 
1614)  216  Fed.  685;  Covi 
Brlgman  (D.  G.  1914)  210  1 
Rogers  v.  American  Halibut  C 

216  Mass.  227,  103  N.  E.  689; 
son  Y.  Baker  Grocery  Co,  (( 
144  Pac.  673;  Souk'  v.  First  ^ 
of  Asbton  (f.laho,  1914)  140  I 

26.  Creditor's  knowledgs  vr 
bellel^To  constitute  a  voidabi 
cnce  it  is  strictly  essential 
person  receiving  it  or  to  be 
by  it,  or  his  agent  acting  for  h 
transaction,  should  have  n 
cause  to  believe  that  a  prefer 
be  effected  by  the  enforcemei 
judgment,  transfer,  security, 
ment,  as  the  caee  may  be.  Fa 
it  cannot  be  recovered  from 
the  trustee  in  bankruptcy,  no 
be  required  to  surrender  it, 
standing  that  it  was  given  by  c 
ent  debtor  and  within  four 
prior  to  bis  bankruptcy,  and 
it  may  actually  result  in  the  i 
creditor's  receiiing  full  sstisf: 
a  larger  proportion  of  his  d 
other  creditors  receive,  ilosep 
Co.  V.  Provident  Life  *  T 
(1909)  214  U.  S.  292,  29  Sup. 
63  L.  Ed.  1003;  Mayes  v.  Pa 
C.  A.  1013)  208  Fed.  97;  L.  A 
Co.  V.  GUI  (1913)  206  Fed. 
C.  C.  A,  170;  Stockgrowei 
Bank  V.  Corker  (C.  C.  A.  11 
Fed.  614;   In  re  Kdwards  (D. 

217  Fed.,  102;  Sheppard-St 
Co.  V.  Black  (C.  C.  A.  1914) 
643;  Heber  v.  Shulman  (It 
Fed.  564.  106  C.  C.  A.  110, 
Bankr.  Bep.  475;  Greenhall 
negie  Trust  Co.  (D.  C.  1910) 
812,  25  Am.  Bankr.  Rep.  30( 
Peacock  (C.  C.  1910)  178  Fed 
Am.  Bankr.  Bep.  159;  Nelson 
Pub.  Co.  (D.  C.  1910)  178  I 
In  re  KnUberg  (D.  C.  1009) 
585,  23  Am.  Bankr.  Rep.  76! 
Evans  Lumber  Co.  (D.  O.  II 
Fed.  643,  23  Am.  Bankr.  B 
In  re  Neill- Pin  ckney-Mai well 
C.  1909)  170  Fed.  481,  22  An 
Rep.  401;  In  re  Burlage  Broi 
1909)  169  Fed.  1006,  22  Ani 
Bep.  410;  Ohio  Valley  Banl 
Mack  (1906)  163  Fed.  166.  ; 
A.  606,  20  Am.  Boukr.  Rep,  81 
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▼.  Citizens'  Trust  Co.  (D.  O.  1908) 
163  Fed.  880,  21  Am.  Bankr.  Rep.  39; 
Coder  v.  Arts  (1907)  152  Fed.  948, 
82  C.  G.  A.  91,  18  Am.  Bankr.  Rep. 
513;  In  re  Maher  (D.  G.  1906)  144 
Fed.  503,  16  Am.  Bankr.  Rep.  340; 
McNair  v.  Mclntyre  (1902)  113  Fed. 
113,  51  G.  C.  A.  89,  7  Am.  Bankr. 
Rep.  638;  In  re  Dandas  (D.  C.  1901) 
111  Fed.  500,  7  Am.  Bankr.  Rep.  129; 
In  re  Blair  (D.  C.  1900)  102  Fed.  987. 
4  Am.  Bankr.  Rep.  220;  In  re  Eggert 
(D.  G.  1900)  98  Fed.  843,  3  Am. 
Bankr.  Rep.  541;  Lindsey  y.  Lambert 
B.  &  U  A8s*n  (D.  C.  1S80)  4  Fed.  48); 
Peckham  v.  Cozzens  (D.  G.  1880)  3 
Fed.  794;  AUeman  v.  Kneedler  (C.  G. 
1880)  2  Fed.  671;  In  re  Hoffman  (1900) 
2  Nat.  Bankr.  News,  554;  Rankin  v. 
Third  Nat.  Bank  (G.  C.  1876)  14  N. 
B.  R.  4,  Fed.  Gas.  No.  11,508;  Winsor 
V.  KendaU  (G.  G.  1874)  Fed.  Gas.  No. 
17,886;  In  re  Black  (D.  G.  1874)  2 
N.  B.  R  171,  Fed.  Gas.  No.  1,458;  Lee 
V.  Franklin  Avenue  German  Say.  Inst 
(D.  C.  1869)  3  N.  B.  R.  218,  Fed.  Gas. 
No.  8,188;  McLean  y.  Lafayette  Bank 
(C.  C.  1846)  Fed.  Gas.  No.  8,888; 
Nash  V.  Le  Clercq  (G.  G.  1877)  Fed. 
Cas.  No.  10,021;  Leyor  v.  Setter  (1902) 

69  App.  Diy.  33,  74  N.  Y.  Supp.  499; 
Capital  Nat.  Bank  y.  Wilkerson  (1905) 
36  Ind  App.  467,  75  N.  E.  837;  Gul- 
linane  y.  State  Bank  (1904)  123  Iowa, 
340,  98  N.  W.  887;  Thompson  y.  First 
Nat.  Bank  (1904)  84  Miss.  54,  36  South. 
65;  Wilson  y.  Weighle  (1905)  69  N. 
J.  Eq.  561,  62  Atl.  458;  Galyeston  Dry 
Goods  Go.  y.  Frenkel  (1905)  39  Tex. 
Civ.  App.  19,  86  S.  W.  949;  Johnston 
V.  George  D.  Witt  Shoe  Co.  (1905)  103 
Va.  611,  50  S.  B.  153;  Lampkin  v. 
People's  Nat.  Bank  (1902)  98  Mo. 
App.  239,  71  S.  W.  715;  Hawes  v. 
Bank  of  Elberton  (1905)  124  Ga.  567, 
52  S.  E.  922;  Blankenbaker  y.  Charles- 
ton State  Bank  (1903)  111  111.  App. 
393;  North  v.  Taylor  (1901)  61  App. 
Div.  253,  70  N.  Y.  Supp.  339;  Lewis 
V.  First  Nat  Bank  (1904)  46  Or.  182, 
78  Pac.  990;  Townes  y.  Alexander 
(1904)  69  S.  G.  23,  48  S.  E.  214;  Gam- 
ble V.  Blkin  (1903)  205  Pa.  226,  54 
Atl.  782;  Johnson  y.  Anderson  (1903) 

70  Neb.  2a3,  97  N.  W.  339;  Cummiugs 
V.  Kansas  City  Wholesale  Grocery  Co. 

(1907)  123  Mo.  App.  9,  99  S.  W.  470; 
Herzberg  y.  Riddle  (1911)  171  Ala. 
368,  54  South.  635;  Blyth  &  Fargo  Co. 
y.  Kastor  (1908)  17  Wyo.  180,  97 
Pac.    921;     Stuart   y.    Farmers*    Bank 

(1908)  137  Wis.  66,  117  N.  W.  820,  16 
Ann.  Cas.  821;  Brooks  y.  Bank  of 
Beaver  aty  (1910)  82  Kan.  597,  109 
Pac  409;  Maxwell  v.  Dayis  Trust  Co. 
(1911)  69  W.  Va.  276,  71  S.  E.  270; 
Russell's  Trustee  v.  Mayfield  Lumber 
Co.  (1914)  158  Ky.  219, 164  S.  W.  783; 
Soule  y.  First  Nat.  Bank  oC  Ashton 
(Idaho,  1914)  140  Pac.  1098;  Sbuetz 
V.  Walter  Boyt  Saddlery  Co.  (Iowa, 
1914)  147  N.  W.  897;  Kentucky  Bank 
&  Trust  Co.  y.  Pritchett  (Okl.  1914) 
143  Pac.  338. 

The  statute  does  not  require  that  the 


preferred  creditor  should  have  any  ac- 
tual knowledge  on  the  subject  of  the 
debtor's   insolyency    or    the    result   of 
the  transaction  in  giying  a  preference, 
nor  eyen  that  be  should  haye  any  actual 
belief  on  that  point.    AVhat  the  law  re- 
quires is  "reasonable  cause  to  belieye,'* 
and  if  this  exists  it  is  enough,  without 
regard  to  the  actual  state  of  the  cred- 
itor's mind  or  opinion.     Toof  y.  Mar- 
tin (1871)  13  Wall.  49,  20  L.  Ed.  481; 
In  re  The  Leader   (D.  C.  1911)   190 
Fed.  624,  26  Am.  Bankr.  Rep.  668;  In 
re  Hines  (D.  G.  1906)  144  Fed.  543,  16 
Am.    Bankr.   Rep.   495;     Sundheim   y. 
Ridge  Ayenue  Bank  (D.  G.  1905)  138 
Fed.   951,   15  Am.   Bankr.   Rep.   132; 
In  re  Eggert  (G.  G.  A.  1900)  102  Fed. 
735,  4  Am.  Bankr.  Rep.  449;    Graham 
V.  Stark  (D.  G.  1869)  3  N.  B.  R.  357, 
Fed.  Gas.  No.  5,676;   WUson  y.  Taylor 
(1911)   154  N.  C.  211,  70  S.  E.  286; 
Utah   Ass'n   of   Credit  Men   y.   Boyle 
Furniture  Co.  (1911)  39  Utah,  518,  117 
Pac  800.    The  intent  of  a  debtor  mak- 
ing a  transfer,  or  of  the  person  receiy- 
ing  it,  is  immaterial  if  the  creditor  has 
reasonable   cause   to   belieye    that   the 
taking  and  enforcement  thereof  would 
give  him  a  preference.     In  re  Gaylord 
(D.  G.  1915)  225  Fed.  234.    Where  a 
bankrupt  in  contemplation  of  insolyency 
mortgaged   his   assets   to   raise   funds 
with  which  to  pay  preferred  creditors, 
the  mortgagee  was  entitled  to  enforce 
the  lien  of  his  mortgage,  unless  he  not 
only  knew  of  the  mortgagor's  plan  to 
prefer  creditors,  but  also  that  he  in- 
tended to  go  into  bankruptcy  and  there- 
by defraud  his  other  creditors.     In  re 
Soforenko  (D.  C.  1913)  210  Fed.  562. 
The   creditor   must  haye   reasonable 
cause  to  belieye  that  the  debtor  is  in- 
solvent, as,  without  this,  there  is  no 
reason  to  suppose  he  is  gaining  a  pref- 
erence,   and    without    such    knowledge 
or   belief  the   transaction   will  not  be 
yoidable  though  it  actually  results  in  a 
preference.       Brigman     y.     Covington 
(1915)  219  Fed.  500,  135  C.  G.  A.  250; 
In  re  Gaylord   (D.  C.  1915)  225  Fed. 
234;    First  Nat.  Bank  y.  Orten   (Okl. 
1914)    142    Pac.    1096;     Auffmordt   y. 
Rasin  (1880)  102  U.  S.  620,  26  L.  Ed. 
262;    In  re  Greenbergef  (D.  G.  1913) 
203    Fed.    583,   30   Am.    Bankr.   Rep. 
117;    Ogden  y.  Reddish  (D.   G.   1912) 
200    Fed.    977,    29    Am.    Bankr.    Rep. 
531;   In  re  Pfaffinger  (D.  G.  1906)  154 
Fed.    523,    18   Am.   Bankr.   Rep.   807; 
Wright  v.  Sampter   (D.   0.1907)   152 
Fed.    196,   18   Am.   Bankr.   Rep.   355; 
In  re   Oliver   (D.   C.  1901)    109  Fed. 
784,   6  Am.  Bankr.  Rep.   626;    In  re 
Eggert  (D.  C.   1900)    98  Fed.  843,  3 
Am.    Bankr.    Rep.    541;     Stobaugh    v. 
MiUs  (D.  C.  1873)  8  N.  B.  R.  361,  Fed. 
Cas.  No.  13,461;   Gillenwaters  y.  Miller 
(1873)  49  Miss.  150;    Pearsall  y.  Nas- 
sau  Nat    Bank    (1902)    74  App.    Diy. 
89,  77  N.  Y.   Supp.  11;    Des  Moines 
Say.    Bank    y.    Morgan    Jewelry    Go. 
(1904)  123  Iowa,  432,  99  N.  W.  121; 
Wright  Y.  Gotten  (1905)  140  N.  0.  1, 
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S2  S.  E.  141;  Etuib  t.  Claridce  (190S) 
137  Wis.  218,  118  N.  W.  198,  803.  20 
L.  E.  A.  (N.  S.)  1«;  Shelton  v.  FirHt 
Nat.  Bank  (1912)  31  OkL  217.  120  Pac. 
9C9.  The  trustee  need  not  show  tbat 
the  creditor  had  actual  knowledte  of 
the  bankrupt' a  inaol'reDcy.  but  it  u 
sufficient  if  tbe  drcumataoceB  would 
have  led  to  tbe  conduaion  that  tbe 
bankruiit  was  inBolTeitt  and  that  the 
payment  would  operate  as  a  preference. 
Rogers  t.  American  Halibnt  Co.  (1913) 
216  Masi.  227,  103  N.  E.  669.  It  doea 
oot  follow  that  because  a  creditor 
knows  of  the  inaolTencr  of  a  Srm,  he 
baa  an  J  cause  to  believe  in  tbe  insol- 
vency of  one  of  the  partners,  who  la 
his  bidividual  debtor.  Jacobs  v.  Tan 
Sickel  (G.  G.  1903)  123  Fed.  840,  10 
Am.  Bankr.  Rep.  B19.  And  neither 
tbe  fact  that  a  debtor's  accouats  are 
past  due,  nor  the  fact  of  hia  being 
finnnriBlly  embarrBBsed,  is  sufficient  to 
impeach  the  good  faith  of  a  creditor 
in  taking  aecurity,  bo  bi  to  render  it 
voidable  as  a  preference,  where  there 
were  dicumatances  which  tended  to 
explain  such  embHrraasment  upon 
grouDds  other  than  insolvency.  3.  W. 
Butler  Paper  Co.  t.  Qoembel  (1905) 
143  Fed.  295,  74  a  0.  A.  433,  16  Am. 
Bankr.  Rep.  26. 

It  the  creditor  knows  or  baa  reason- 
able ground  to  believe  that  the  debtor 
la  Inaolvent,  then  it  may  be  inferred 
without  further  proof,  that  he  has  also 
reasonable  ground  to  believe  that  tbe 
enforcement  of  the  judgment  or  trans- 
fer which  he  takes  wiU  effect  a  pref- 
erence, snch  being  its  natural  and  in- 
evitable result.  In  re  Lynden  Mercan- 
tile Co.  (D.  O.  1907)  156  Fed.  713,  19 
Am.  Bsnkr.  Rep.  444;  Qrabam  v. 
Stark  (D.  C.  1869)  3  N.  B.  B.  357, 
Fed.  Gas.  No.  5,676;  In  re  Hauck  (D. 
G.  1878)  17  N.  B.  R.  IBS,  Fed.  Gas. 
No.  6,219;  In  re  Kingsbury  (D.  G. 
1869)  3  N.  B.  R.  817,  Fed.  Caa.  No. 
7316;  Johnson  v.  Gohn  (1902)  39 
Misc.  Rep.  189,  79  N.  T.  Supp.  139; 
Beas  V.  Theodore  Hamm  Brewing  Co. 
(1909)  108  Minn.  22,  121  N.  W.  232; 
Hackney  v.  Raymond  Broa.  Glarke  Co. 
(1903)  68  Neb.-  624,  84  N.  W.  822.  »» 
N.  W.  675;  In  re  Bockaway  Soda 
Water  Mfg.  Go.  (D.  C.  1915)  226  Fed. 
620;  Gill  v.  Ely-Norria  Safe  Co. 
(IfllS)  170  Mo.  App.  478,  156  S.  W. 
SU. 

The  preference  which  a  transferee 
muat  have  reasonable  cause  to  believe 
will  be  effected  is  not  tbe  preference 
over  unae cured  creditors  necessarily 
obtained  by  a  mortgagee,  but  one  made 
and  accepted  to  evade  the  rule  tor 
equal  distribution  to  creditors.  In  re 
Gbicago  Car  Equipment  Co.  (G.  C.  A. 
1914)  211  Fed.  63S.  Where  en  offer 
of  compromise  la  made,  creditors  are 
not  bound  to  Investigate  the  debtor's 
ability  to  pay  tbe  amount  offered,  and 
ascertain  whether  it  is  his  intention  to 
pay  it  to  all  creditor!  alike,  but  ara 
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entitled  to  beUeve  that  the  c 
made  in  good  faith  and  to  i 
creditora,  unless  something  oct 
put  them  on  inquiry.  Smith  v.  I 
Robin  Co.  (1910)  178  Fed.  21 
G.  G.  A.  676.  24  Am.  Bankr.  Rt 
Where  a  mercantile  company, 
before  ita  bankruptcy,  sent  a  ( 
letter  to  ita  creditora,  in  which  i 
ed  that  ita  laat  aeason's  buaine 
not  been  good  and  that  it  waa 
to  meet  ita  pajmentB;  that 
about  to  make  a  special  sale, 
strongly  advertlaed,  for  tbe  p 
of  paying  Its  bills,  and  would  ] 
the  receipts  from  tbe  aale  ami 
creditors;  and  that  It  was  solve 
hoped  to  pay  in  full  within  thirt 
it  was  held  that  creditors  re 
such  drcuiars,  and  a  few  days 
after  small  payments  on  their 
were  not  chargeable  with  reai 
cause  to  believe  that  they  were 
ed  as  a  preference,  though  the 
was  in  fact  insolvent  and  did  d 
tribute  the  proceeds  of  the  se 
rata.  In  re  Varley  &  Bauman 
Ing  Go.  (D.  0.  1911)  191  Fed.  ■ 
Am.  Bankr.  Rep.  840.  But  see 
Diin  V.  Chandler  (D.  G.  1905)  14 
217,  16  Am.  Bankr.  Bep.  439. 
sale  by  a  debtor  will  not  be  avoii 
cause  the  porcbaser  was  aware 
intention  of  the  seller  to  prefi 
tain  of  his  creditors  by  the  use 
proceeds  of  the  sale.  Van  Kli 
MiUer  (D.  C.  1879)  19  N.  B.  1 
Fed.  Gas.  No,  16,860.  But  w 
mortgagee  of  a  bankrupt  had  : 
able  cause  to  believe  that  the  mi 
would  "effect  a  preference,"  1 
reasonable  cause  to  believe  I 
would  "operate  as  a  preference,' 
phrases,  as  uaed  In  the  bankrupt 
being  synonymoua.  Ogden  v.  I 
(D.  0.  1912)  200  Fed.  977,  S 
BBukr.  Rep.  531. 

Whether  an  alleged  preferred 
tor  of  a  bankrupt  bad  reasonabli 
to  believe  a  preference  waa  in 
when  the  payment  was  mode,  la  i 
tion  of  fact  to  be  determined  fri 
circumstances  attending  the  ps 
Batchelder  v.  Home  Nat.  Bank  i 
ford  (1914)  106  N.  B.  1052,  21S 
420. 

27. Grounda     at     luspleli 

doubt. — To  iovaiidate  a  payment, 
fer,  or  arecurity,  as  a  preferenci 
not  enough  that  tbe  creditor  aho 
tertaln  doubts  concerning  the  s( 
of  tbe  debtor  or  the  effect  of  the 
action  as  preferential,  or  that  he 
heve  cause  to  regard  the  debtoi 
cumBtan:?es  or  the  transaction  ii 
with  suspicion.  He  must  have  a 
edge  of  such  facta  as  will  carry  b 
yond  thia  and  furnisb  a  rcae 
ground  to  believe  that  tbe  enfon 
of  his  transfer  or  security  will  gi 
a  preference  over  other  cr« 
Hosenman  v.  Goppard  (C.  C.  A. 
228  Fed.  114;  Nichols  t.  Elken 
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A.  1915)  225  Fed.  689;   Beall  y.  Bank 
of  Bowden  (D.  C.  1915)  219  Fed.  316; 
Brookbeim  y.  Greenbaum  (D.  G.  1912) 
225  Fed.  635;  Batchelder  y.  Home  Nat 
Bank  of  Milford  (1914)  218  Mass.  420, 
105  N.  E.  1052;  Paper  y.  Stem  (C.  O. 
A.  1912)  198  Fed.  642,  28  Am.  Bankr. 
Rep.    592;     Stocky    y.    Masonic    Say. 
Bank  (1883)  108  U.  S.  74,  2  Sup.  Ct. 
219,  27  L.  Ed.  640;   Grant  y.  National 
Bank   (1877)   97  U.  S.  80,  24  L.  Ed. 
971;    In  re  F.  M.  &  S.  Q.  CarUle  (D. 
G.  1912)  199  Fed.  612,  29  Am.  Bankr. 
Rep.  373;    First  Nat  Bank  y.  Abbott 
(1908)  165  Fed.  852,  91  G.  G.  A.  538, 
21    Am.   Bankr.   Rep.   436;    Powell  y. 
Gate  Gity  Bank  (1910)  178  Fed.  609, 
102  G.  G.  A  55,  24  Am.  Bankr.  Rep. 
316;  In  re  Eggert  (1900)  102  Fed.  735, 
43  C.  G.  A.  1,  4  Am.  Bankr.  Rep.  449; 
Off  y.  Hakes  (1905)  142  Fed.  364,  73 
G.  C.  A.  464,  15  Am.  Bankr.  Rep.  696; 
May  y.  Le  Glaire  (G.  G.  1882)  18  Fed. 
164;  Glaridge  y.  Knlmer  (G.  G.  1880)  1 
Fed.   399;    Mackel  y.  Bartlett   (1907) 
86  Mont  7,  91   Pac.   1064;    King  y. 
Storer  (1883)  75  Me.  62;    Farmers'  & 
Mechanics'  Bank  y.   Wilson   (1903)   4 
Neb.  (Unof.)  606,  95  N.  W.  609:    Suf- 
fel  y.  McGartney  Nat.  Bank  (1906)  127 
Wis.  208,  106  N.  W.  837,  115  Am.  St 
Rep.  1004;    Sirrine  y.  Stoner-MarshaU 
Co.  (1902)  64  S.  G.  457,  42  S.  B.  432; 
Gni:btel  y.  First  Nat  Bank  (N.  J.  Eq. 
1904)  57  Ati.  508;   Steyenson  y.  MiUi- 
ken-TomHnson  Go.  (1904)  99  Me.  320, 
59  Atl.  472.    But  see  Gampbell  y.  Trad- 
ers' Nat.  Bank  (D.  G.  1871)  3  N.  B. 
R  498,  Fed.  Gas.  No.  2,370;  Guernsey 
y.  MUler  (1880)  80  N.  Y.  181. 

Knowledge  of  the  fact  that  the  debtor 
,  iff  not  able  to  pay  the  creditor* s  debt  in 
cash  may  raise  a  suspicion  as  to  his 
solyency,  but  is  not  of  itself  reasonable 
cause  to  belieye  that  a  preference  is  in- 
tended. Andrews  y.  Kellogg  (1907)  41 
Golo.  35,  92  Pac.  222.  Nor  is  knowl- 
edge of  the  fact  that  the  debtor  is  of- 
fering to  sell  his  business.  Taft  y. 
Fourth  Nat  Bank  (1900)  8  Ohio  N.  P. 
59.  Or  that  he  has  caUed  his  creditors 
together  for  the  purpose  of  making 
terms  with  them.  In  re  Kerr  (D.  G. 
1869)  2  N.  B.  R  388,  Fed.  Gas.  No. 
7,728.  The  general  reputation  of  the 
debtor's  solvency  is  not  a  safe  test  of 
the  creditor's  good  faith.  Garey  y. 
Donohue  (1913)  209  Fed.  328,  126  G. 
C.  A.  254. 

Foreign  bankers  haying  accepted  and 
paid  in  due  course  and  in  entire  good 
faith  drafts  with  forged  railroad  bills 
of  lading  attached,  covering  alleged 
through  shipments  of  cotton  by  rail  and 
water  to  a  foreign  port,  are  not  charge- 
able with  knowledge  that  a  preference 
was  intended  or  given  when  the  bank- 
rupt consignors  substituted  in  place  of 
the  fictitious  bills  of  lading  genuine  bills 
of  lading  issued  by  an  ocean  carrier 
covering  cotton  subsequently  shipped  by 
such  consignors  to  prevent  the  discov- 
ery of  their  dishonest  methods,  the 
physical  possession  of  such  cotton  hav- 
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ing  passed  during  transit  from  a  re- 
sponsible railroad  to  a  trustworthy 
steamship  company,  and  the  bankers 
having  no  actual  knowledge  of  the  fraud 
practiced  upon  them.  Pyle  v.  Texas 
Transport  &  Terminal  Go.  (1915)  238 
U.  S.  90,  35  Sup.  Gt.  667,  59  L.  Ed. 
1215. 

28. Facts   putting  on   inquiry-* 

Duty  to  InvostlgatOd— Where  a  creditor, 
about  to  receive  a  payment  or  security 
from  his  debtor,  has  knowledge  or  no- 
tice of  facts  which  would  incite  a  man 
of  ordinary  prudence  and  business  in- 
telligence to  inquire  as  to  the  debtor's 
Bolxency  and  the  probable  effect  of  the 
transaction  as  a  preference,  he  is  bound 
to  prosecute  a  reasonably  diligent  in- 
quiry to  ascertain  the  truth;  and  if  he 
fails  to  do  so,  he  is  chargeable  with 
knowledge  of  the  facts  which  such  an 
inquiry  would  have  disclosed;  and  if 
such  ultimate  knowledge  would  give  him 
reasonable  cause  to  believe  that  the 
transaction  would  result  in  giving  him 
a  preference,  within  the  meaning  of  the 
bankruptcy  law,  then  he  cannot  safely 
accept  the  payment,  transfer,  or  secu- 
rity, for  if  the  debtor's  bankruptcy  fol- 
lows within  four  months,  the  transac- 
tion will  be  voidable  at  the  suit  of  the 
trustee.  Toof  v.  Martin  (1871)  13 
Wall.  49,  20  L.  Ed.  481;  R.  H.  Her- 
ron  Go.  v.  Moore  (G.  G.  A.  1913)  208 
Fed.  134;  Walters  v.  Zimmerman  (D. 
G.  1913)  208  Fed.  62,  30  Am.  Bankr. 
Rep.  780;  Tilt  v.  Gitizens'  Trust  Go. 
(D.  G.  1911)  191  Fed.  441,  27  Am. 
Bankr.  Rep.  320;  Ragan  v.  Donovan 
(D.  G.  1911)  189  Fed.  138,  26  Am. 
Bankr.  Rep.  311;  In  re  Thomas 
Deutschle  &  Go.  (D.  G.  1910)  182  Fed. 
435,  25  Am.  Bankr.  Rep.  348;  In  re 
G.  J.  McDonald  &  Sons  (D.  G.  1910) 
178  Fed.  487,  24  Am.  Bankr.  Rep.  446; 
Brewster  v.  Goff  Lumber  Go.  (D.  G. 
1908)  164  Fed.  124.  21  Am.  Bankr.  Rep. 
106;  In  re  W.  W.  MiUs  Go.  (D.  G. 
1908)  162  Fed.  42,  20  Am.  Bankr.  Rep. 
501;  In  re  Tindal  (D.  G.  1907)  155 
Fed.  456,  18  Am.  Bankr.  Rep.  773; 
English  v.  Ross  (D.  G.  1905)  140  Fed. 
630,  15  Am.  Bankr.  Rep.  370;  In  re 
Virginia  Hardwood  Mfg.  Go.  (D.  G. 
1905)  139  Fed.  209,  15  Am.  Bankr. 
Rep.  135;  In  re  Eggert  (1900)  102 
Fed.  735,  43  G.  G.  A.  1,  4  Am.  Bankr. 
Rep.  449;  National  Exchange  Bank  v. 
Pepperdine  (1900)  2  Nat.  Bankr.  News, 
675;  Judson  v.  Courier  Go.  (C.  G.  18S3) 

15  Fed.  541;  Buchanan  v.  Smith  (1872) 

16  Wall.  277,  21  L.  Ed.  280;  Glark  v. 
Skilton  (D.  G.  1874)  Fed.  Gas.  No. 
2,834;  Burpee  v.  First  Nat.  Bank  (O. 
G.  1873)  9  N.  B.  R.  314,  Fed.  Gas.  No. 
2,185;  In  re  Wright  (D.  C.  1869)  2  N. 
B.  R.  490,  Fed.  Gas.  No.  18,071;  Cap- 
ital Nat  Bank  v.  WUkerson  (1905)  36 
Ind.  App.  560,  76  N.  E.  258;  Bardes 
V.  First  Nat.  Bank  (1904)  122  Iowa, 
443,  98  N.  W.  284;  Blyth  &  Fargo  Go. 
v.  Kastor  (1908)  17  Wyo.  180,  97 
Pac.  921;  Wilson  v.  Taylor  (1911)  154 
N.  G.  211,  70  S.  E.  286;    Andrews  v. 
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Kellogs  (1907)  41  Colo.  35,  92  Pac 
222;  WhitweU  v.  Wright  (1909)  115 
N.  Y,  Supp.  48;  Atberton  v.  Emerson 
(1908)  199  Maaa.  198,  65  N.  E.  530; 
Jackman  t.  Ebu  Claire  Nat  Bank 
(1905)  126  WiB.  465,  104  N.  W.  08. 
115  Am.  St  Rep.  955;  Hackney  t. 
Raymond  Uros.  Clarke  Co.  (1903)  68 
Neb.  624,  94  N.  W.  822,  99  N.  W.  675; 
Walker  t.  Tenison  Bros.  Saddler;  Co. 
(Tex.  Civ.  App.  1006)  04  S.  W.  166; 
Chrialopheraon  v.  Oleson  (1905)  19  8. 
D.  176,  102  N.  W.  eS5;  Acooin  v. 
Security  Bank  ot  New  York  (C.  C.  A. 
1915)  228  Fed.  S88;  In  re  Gaylord  (D. 
C.  1915)  225  Fed.  234;  Utah  Ass'n  of 
Credit  Men  t.  Boyle  Furniture  Co. 
(Utah,  1913)  130  Pac,  572;  Newman 
T.  Tootle-Campbell  Dry  Goods  Co.  IMo. 
App.  1913)  160  S.  W.  825;  Firat  Nat 
Dank  of  Mayaville  v,  Alexander  (OkJ. 
1915)  153  Pac.  646. 

"Beaaonable  cause  to  believe."  in  the 
bankniptcj  act,  covers  subatantially  the 
eame  field  aa  "notice"  in  determining 
whether  a  person  is  a  bona  Sde  pur- 
chaser of  property.  Stern  v.  Paper 
(D.  C.  1910)  183  Fed.  228,  26  Am. 
Bankr.  Bep.  451. 

If  the  creditor  knows  that  the  debtor 
has  lost  his  position  because  ot  a  de- 
falcation, that  his  principal  indorner 
is  dead,  and  that  hla  notes  are  over- 
due and  unpaid,  it  is  sufficient  to  put 
him  on  inquiry.  Sebring  v.  Wellington 
(1901)  63  App.-  Div.  498,  71  N.  Y.  Supp. 
788.  In  a  suit  by  a  bankrupt's  trustee 
to  recover  an  alleged  preference  from 
a  bank,  evidence  of  the  continued  pro- 
test of  the  bankrupt's  checks  from 
March,  1910,  until  November,  when  the 
preferences  were  given,  held  gu Sclent 
to  put  the  bank  on  inquiry  aa  to  the 
bankrupt'a  insolvency.  In  a  suit  by  a 
bankrupt's  trustee  to  recover  certain 
alleged  preferences,  evidence  ot  knowl- 
edge that  the  bankrupt  bad  forged  the 
name  of  certain  indorsera  to  certain 
notes  held  by  defendant  bank,  taken 
in  connectiOQ  with  other  facts  concern- 
ing hie  finaoi^ial  stunciing,  held  suffi- 
dent  to  give  the  bank  reasonable  cause 
to  believe  that  he  was  insolvent  Con- 
ners  r.  Buckaport  Nat.  Bank  (D.  C. 
1914)  214  Fed.  347,  decree  affirmed 
Itackspott  Nat.  Bank  v.  Conners  (C. 
C.  A.  1914)  216  Fed.  990. 

A  creditor  is  put  on  inquiry  by  the 
fact  that  he  holds  unpaid  protested  pa- 
per of  the  bankrupt  Swan  v.  Bobip- 
Bon  (C.  C.  18S1)  5  Fed.  287.  Or  that 
the  debtor,  on  drawing  up  the  mortgage 
In  queation,  asked  to  be  allowed  to  ae- 
on re  other  creditors  in  the  same  in- 
strument Lloyd  V.  Strobridge  (D.  C. 
1877)  18  N.  B.  R.  197.  Fed.  Cas.  No. 
8,435.  FacU  held  to  show  that  detend- 
,  ant.  who  purchased  stock  of  goods  from 
bankrupt  must  have  known  of  mort- 
gage thereon,  and  that  the  proceeds 
were  to  be  applied  for  the  benefit  of  the 
mortgagee,  thus  hindering  and  delaying 
other  creditors,  and  hence  his  purchaae 
was  not  in  good  faith.  Parker  v.  Sher- 
man (1914)  212  Fed.  917,  129  C.  C.  A. 
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437,  affirming  decree  (D.  a  19 
Fed.  155. 

Mere  knowledge  that  the  debt 
to  meet  bis  obligations  promptl 
sufficient  to  put  the  creditor  on 
Arkansas  Nat.  Bank  v.  Sparks 


i  Ark.  ; 


.  W.  t 
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Raymond  Bros.  Clarke  tJo. 
t«i  Neb.  624,  94  N.  W.  822. 
the  fact  that  there  are  outstond 
nnsatisGed  judgments  agajnat  tl 
or.  Summerville  v.  Stockton 
Co.  (1904)  142  Cal.  529,  76  Pi 
Or  tbat  he  is  engaged  in  a  busi 
a  speculative  character,  and  t 
creditor  doea  not  know  of  an, 
property  owned  by  the  debtor 
his  interest  in  certain  eontractf 
ties  V.  Kingman  (1908)  169  F< 
87  C.  C.  A.  60,  20  Am.  Bankr.  ] 

Knowledge  that  money  loanei 
insolvent  firm  on  security  of  b 
counts  was  to  be  used  to  pay  ai 
ing  debt  does  not  charge  the  tro 
with  knowledge  of  any  intent  of 
rower  to  defraud  so  as  to  ent 
trustee  in  bankruptcy  to  set  th< 
ler  aside  as  fraudulent.  Van  li 
V.  National  Discount  Co.  (IS 
Sup.  Ct.  343,  227  D.  S.  576,  67 
652,  affirming  decree  (1900)  1' 
518,  98  C.  C.  A.  300.  A  banke 
titled  to  transact  business  with  i 
er  in  the  ordinary  way,  take 
cotes,  and  receive  partial  pa 
and  to  assume  that  tbe  customei 
vent,  and  not  liable  to  restore  pt 
when  bankruptcy  intervenes. 
Eon  V.  Robertson  (D.  C.  1015)  2 
985, 

As  to  the  kind  of  investigatio 
conducted  by  a  creditor  thus  ' 
inquiry,"  his  duty  is  not  discha 
inquiries  addressed  to  the  debto 
at  least  !f  any  better  or  more 
sources  of  information  are  open 
McGirr  v.  Humphreys  Grocery 
C.  1011)  192  Fed.  55,  26  Am. 
Bep.  518;  Singer  v.  Jacobs 
1862)  11  Fed.  559.  And  bis  iiit< 
avoidance  of  obvious  and  rellnbli 
es  ot  information  will  charge  hi 
tbe  knowledge  he  could  have  c 
from  tbem.  Pittsbnrgb  Plate  Gl 
V.  Edwards  (1906)  148  Fed.  ; 
C.  C.  A.  101,  17  Am.  Bankr.  Ri 
At  tbe  same  time,  he  is  not  oh 

mation  of  a  suspicious  nature 
may  come  to  Ms  knowledge.  B 
baker  v.  Charleston  State  Bank 
111  111.  App.  303.  And  It  the  <; 
ot  the  debtor's  solvency  is  so  ( 
to  require  an  inventory  and  k 
debts  to  determine  It,  tbe  failnri 
this  degree  of  diligence  will  not 
the  creditor  with  knowledge.  E 
V,  Carondelet  Milling  Co.  (19( 
Mo.  App.  275.  83  S.  W.  764.  I 
he  be  charged  with  notice  o 
which  could  be  learned  only  fro 
mate  and  inac:;es!iible  sources, 
the  books  ot  the  bankrupt  bu 
only  responsible  for  such  infoi 
aa  could  be  obtained  by  open  o 
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tion  and  reasonable  inquiry.  In  re 
Wolf  Co.  (D.  O.  1908)  164  Fed.  448, 
21  Am.  Bankr.  Rep.  73. 

At  the  same  time,  if  the  creditor  ia 
permitted  to  examine  the  books  of  the 
debtor,  or  does  make  an  independent  in- 
vestigation of  his  business  and  affairs, 
especially  through  the  medium  of  an 
expert  or  accountant,  he  may  claim  the 
benefit  of  Uie  knowledge  so  acquired* 
and  if  the  result  is  not  such  as  to  fur- 
nish  reasonable  ground  to  believe  the 
debtor  insolvent  and  a  preference  in- 
tended, the  creditor  will  be  safe  from 
the  attack  of  the  trustee  in  bankruptcy. 
Stratton  v.  Lawson   (1902)   27  Wash. 
310,  67  Pac.  562;    Brown  v.  Guichard 
(1902)  37  Misc.  Rep.  78,  74  N.  Y.  Supp. 
735;     Hussey    v.    Richardson-Roberts 
Dry   Goods  Co.   (1906)   148  Fed.  598, 
78  C.  C.  A.  370,  17  Am.  Bankr.  Rep. 
511;    In  re  Mayo  Contracting  Co.  (D. 
C.  1907)  157  Fed.  469,  19  Am.  Bankr. 
Rep.  551;   In  re  Bartlett  (D.  0.  1909) 
172  Fed.  679,  22  Am.  Bankr.  Rep.  891; 
In  re  Gaylord   (D.  C.  1915)  225  Fed. 
234.     So,  also,  where  he  inquired  about 
the  condition  of  the  debtor  corporation, 
not  only  from  its  ofl5cers,  but  also  from 
others  who  were  in  position  to  know, 
and   was  assured  that  it  was   solvent 
and  that  its  embarrassment  was  only 
temporary.      In   re   Wolf   Co.    (D.    0. 
1908)  164  Fed.  448,  21  Am.  Bankr.  Rep. 
73. 

The  rule  of  constructive  notice  and 
diligent  inquiry  should  not  be  applied 
with  too  great  severity  in  the  case  of 
a  young  woman  of  no  business  experi- 
ence whatever  dealing  with  a  banker, 
who  was  also  a  relative  in  whom  she 
had  confidence,  she  being  "incapable  of 
comprehending  the  significance  of  busi- 
ness facts  which  would  have  been  more 
enlightening  to  men  of  the  business 
world."  Wright  v.  Sampter  (D.  0. 
1907)  152  Fed.  196,  18  Am.  Bankr. 
Rep.  355. 

29.  -^  CIrcumstfinces  oonstltuting 
ground  for  beliefs— What  constitutes 
"reasonable  ground  to  believe"  that  a 
debtor  is  insolvent  or  intends  a  prefer- 
ence must  depend  on  the  facts  and  cir- 
cumstances of  each  case.  Whitwell  v. 
Wright  (1910)  136  App.  Div.  246,  120 
N.  Y.  Supp.  1065.  And  although  the 
general  business  transactions  and  con- 
dition of  the  bankrupt,  at  the  time  of 
giving  a  preference,  may  not  have  been 
sufficient  to  raise  this  reasonable 
ground  of  belief,  yet  if  the  special  facts 
and  circumstances  passing  between  the 
particular  parties,  and  out  of  which  the 
preference  grew,  were  such  as  to  give 
a  reasonable  cause  for  such  belief,  the 
creditor  is  chargeable  with  notice.  Al- 
derdice  v.  State  Bank  of  Virginia  (C.  0. 
&  D.  C.  1875)  Fed.  Gas.  No.  154. 

If  there  is  reasonable  cause  to  be- 
lieve that,  at  the  time  of  the  bankrupt's 
transfer  of  property  within  the  stat- 
utory period,  he  is  insolvent,  and  pay- 
ment is  accepted  of  a  debt  overdue,  it 
IB  immaterial,   upon  the  issue  of  the 


validity  of  the  transfer,  whether  the 
transferee  believes  that  the  bankrupt 
is  insolvent;  he  being  charged  with 
what  should  be  reasonably  inferred 
from  the  circumstances.  Hewitt  v. 
Boston  Straw  Board  Co.  (1913)  101 
N.  E.  424,  214  Mass.  260. 

The  mere  fact  that  the  creditor's 
claim  is  past  due  when  a  payment  is 
made  on  it  or  security  given  for  it,  is 
not  alone  sufllcient  to  charge  him  with 
knowledge  that  the  debtor  is  insol- 
vent or  that  a  preference  will  be  ef- 
fected. In  re  Goodhile  (D.  C.  1904) 
130  Fed.  471,  12  Am.  Bankr.  Rep.  374; 
Lyon  V.  Clark  (1902)  129  Mich.  381,  88 
N.  W.  1046.  Nonpayment  of  a  debt  on 
demand  and  circum  stanches  sufficient  to 
create  a  suspicion  or  fear  of  insolvency 
are  insufficient  to  charge  the  creditor 
with  notice  so  as  to  make  a  payment 
subsequently  made  before  bankruptcy 
recoverable  as  a  preference.  Arthur 
V.  Harrington  (D.  O.  1914)  211  Fed. 
215.  Nor  the  mere  fact  that  an  adju- 
dication in  bankruptcy  actually  follows 
within  four  months  afterwards.  Laun- 
dy  V.  First  Nat,  Bank  (1903)  66  Kan. 
759.  71  Pac.  259.  Though  it  is  oth- 
erwise if  the  creditor  at  the  time  knew 
that  the  bankrupt's  attorney  was  then 
engaged  in  preparing  a  petition  in  bank- 
ruptcy. In  re  Galvin  (1900)  2  Nat. 
Bankr.  News,  146. 

A  creditor  may  know  that  his  debtor 
is  financially  embarrassed,  and  may  be 
insistent  in  his  demands  for  settle- 
ment, and  yet  he  may  not  have  a  rea- 
sonable cause  to  believe  the  debtor  in- 
solvent Sharpe  v.  Allender  (1909) 
170  Fed.  589,  96  C.  O.  A.  104,  22  Am. 
Bankr.  Rep.  431;  Stackhonse  v.  Holden 
(1901)  66  App.  Div.  423,  73  N.  Y.  Supp. 
203.  But  see  In  re  Kingsbury  (D.  C. 
1869)  3  N.  B.  R.  317,  Fed  Cas.  No. 
7,816;  In  re  Hine?  (D.  C.  1906)  144 
Fed.  543,  16  Am.  Bankr.  Rep.  495. 
Nor  is  such  reasonable  cause  to  be 
deduced  from  the  mere  fact  that  the 
debtor  had  some  time  previously  com- 
promised with  his  creditors  at  45  cents 
on  the  dollar.  Warren  v.  Tenth  Nat. 
Bank  (D.  C.  1871)  Fed.  Cas.  No.  17,- 
200. 

Knowledge  of  a  partnership  creditor 
that  the  partnership  is  insolvent  does 
not  charge  the  creditor  with  knowledge 
that  an  individual  partner  is  insolvent. 
In  re  Hull  (D.  C.  1915)  224  Fed.  796. 
But  the  fact  that  suits  are  pending 
against  the  debtor  on  claims  which  he 
does  not  dispute,  is  a  very  suspicious 
circumstance,  and,  if  coupled  with  oth- 
er facts,  may  be  enough  to  charge  the 
creditor  with  notice.  Crittenden  v. 
Barton  (1901)  59  App.  Div.  555,  69  N. 
Y.  Supp.  559;  Empire  State  Trust  Co. 
V.  William  F.  Fisher  Co.  (1904)  67  N. 
J.  Eq.  88,  57  Att.  502. 

Bank,  which  had  protested  notes  and 
draft  against  insolvent  corporation  and 
pressed  for  payment  of  indebtedness  to 
it,  held  to  have  cause  to  believe  that 
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It  WB»  recelTlni  k  preferent^e  when  re- 
ceivlDg  paymentB.  Orandiaon  t.  Na- 
tional Bnnk  of  Commeroe  of  RocheHter 
(D.  a  1815)  220  Fed.  981.  And  a  busi- 
ness man  who  allowa  his  paper  to  go  to 
protest,  suBpends  payment,  and  cIobcb 
the  door  o(  bis  place  of  business,  pro- 
claima  to  the  world  that  he  is  insolvent. 
Markson  t.  Hobeou  (O.  0.  1871)  Fed. 
Cas.  No.  9.099;  UerdiautB'  Nat  Bank 
V.  Cook  (1877)  9S  U.  a  342,  24  L.  Ed. 
412. 

In  order  to  determine  a  debtor's  in- 
solvency within  the  bsnkruptcy  act,  all 
bis  salable  property  should  be  consider- 
ed, including  that  exempt  from  execu- 
tion, and  if  his  creditor  has  reasonahle 
cBUBe  to  believe  that  the  debtor  is  nn- 
sble  to  meet  his  obligatJona  as  they  ma- 
ture in  the  ordinary  course  of  businesB, 
he  has  notice  of  his  Insolvency.  Patter- 
son V.  Bnker  Grocer;  Co.  (Or.  1914) 
144  P.  673. 

Where  the  creditor  learned  that  an 
account  wbicb  the  bankrupt  had  as- 
signed a 8  security  was  fictitious,  and 
that  his  place  of  business  was  closed, 
snd  that  it  was  rumored  that  be  had 
absconded,  and  placed  its  claim  In  the 
bands  of  its  attorney  for  coUectioo,  al- 
tbougb  it  was  not  due,  and  the  claim 
was  paid  shortly  before  the  adjudica- 
tion in  bankruptcy.  It  was  held  that  the 
creditor  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended  by 
Buch  payment  Pratt  T.  Columbia 
Bank  (D.  C.  1907)  157  Fed.  137.  18 
Am.  Bankr.  Rep.  406. 

The  mere  fact  that  a  creditor  de- 
mands security  for  a  debt  prevlonsly 
unsecured  does  not  show  that  he  has 
reasonable  ground  for  believing  the 
debtor  to  be  iuBolvenL  Perry  t.  Booth 
(1903)  80  App.  Div.  373,  60  N.  Y.  Supp, 
706;  ConglPton  v.  Schreibofer  (N.  J. 
Eq.  1&03)  54  AtL  144.  But  see  In  re 
Hickerson  (D.  C.  1908)  182  Fed.  345, 
20  Am.  Bankr.  Rep.  682.  This  is  es- 
pedally  the  case  where  the  security 
also  covers  a  contemporary  loan  of 
money.  Stedman  v.  Bank  of  Monroe 
(1902)  117  Fed.  237,  54  0.  0.  A.  269, 
9  Am.  Bankr.  Rep.  4.  But  It  Is  otber- 
wiae  when  it  appears  that  the  Becarity 
given  pledgeB  substantially  all  of  the 
debtor's  uneiempt  property.  Coilpr  T. 
Mcpherson  (1907)  152  Fed.  951,  82  C. 
C,  A.  99,  18  Am.  Bankr.  Rep.  623; 
Roberts  v.  Johnson  (1907)  151  Fed. 
567, 81  0.  C.  A.  47.  18  Am.  Bankr.  Rep. 
132.  Or  where  the  creditor  knows  that 
the  property  would  be  insufBcient  to 
satisfy  the  other  creditors  after  pay- 
ing his  own  debt.  Robinson  v,  Tuttle 
(D.  C.  1876)   Fed.  Gas.  No.  11,968. 

Evidence  that  the  creditor  was  Id- 
vestignting  the  financial  standing  of  the 
bankrupt  immediately  prior  to  and  con- 
tinuously up  to  the  time  when  the 
transfer  was  executed  in  admiHuible  on 
this  point  Capital  Nat.  Bank  v.  Wil- 
kerson  (1005)  36  Ind.  App.  550,  7« 
N.  E.  258.    And  it  ma;  b«  ahoirn  that 
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be  knew  that  the  debtor  was 
pressed  and  without  credit,  and  tb 
himself  had  been  persistently  pre 
bis  own  claim  for  several  mc 
Wright  V.  William  Skinner  Mfg. 
(1908)  162  Fed.  316,  89  G.  C.  A 
20  Am.  Bankr.  Rep.  627.  And  re 
able  cause  to  believe  a  debtor  : 
vent  may  arise  from  the  fact  thi 
conveyed  his  residence  tor  the 
fit  ot  an  insistent  creditor,  statii 
the  time  that  It  was  bis  only  ava 
resource.  Brewster  v.  Goff  (I 
1908)  1S4  Fed.  127,  21  Am.  B 
Rep.  239. 

Circumstances  Justifying  sach  a 
may  also  be  found  in  the  tact  the 
debtor  settled  with  creditors  b; 
turning  goods  bought  from  them 
re  Andrews  (D.  C.  1906)  135  Fed 
14  Am.  Bankr.  Rep.  247.  Or  tl 
creditor  indirectly  bought  back 
from  the  debtor  and  sold  them 
at  a  loss.  Hardy  v.  Gray  (1906 
Fed.  922,  75  C.  0.  A.  562,  16 
Bankr.  Rep.  387.  Ot  accepted  foi 
of  his  claim  goods  for  which  h< 
no  use,  or  which  were  not  of  a 
that  he  dealt  in  or  employed  i 
business.  In  re  Chriatopher  Bai 
Son  (D.  0.  1909)  166  Fed.  98 
Am.  Bankr.  Bep.  911;  Fowler 
Bank  v.  White  (C.  C.  A.  1912; 
Fed.  631,  28  Am.  Bankr.  Bep. 
Or  that  the  money  to  make  a  pai 
was  obtained  by  the  sale  of  the 
or's  entire  stock  in  trade,  especii 
Buch  sale  was  made  secretly  or 
any  suspicious  conditions.  Thom 
Adelman  (D.  O.  1905)  136  Fed.  9; 
Am.  Bankr.  Rep.  610.  See  Dun 
Thomas  (1902)  28  Wash.  521,  6E 
909. 

Where  a  graia  company  sells  it 
vator  and  applies  the  proceeds  tc 
]ng  a  debt  due  a  bank,  the  bank  c 
contend  that,  even  if  it  knew  the 
pany  was  insolvent  at  the  time  t 
payment  it  was  not  an  illegal 
erence  If  the  company  was  ins< 
when  It  began  doing  business  wil 
bank  some  months  prior  th 
where  the  company  had  sustained 
losses  and  the  sale  o(  the  elevato 
not  in  the  usual  course  of  busines 
a  sale  forced  by  the  bank.  Chi9h( 
First  Nat  Bank  (1912)  176  El. 
382. 

Where  it  appears  that  overi 
were  made  by  a  merchant  in  col 
with  a  defaulting  teller  in  the 
for  which  a  deed  of  preference 
given  to  the  bank  Just  before  the 
ruptcy  ot  the  merchant,  the  de 
voidable,  as  such  facts  constitute 
sonable  cause  for  the  bank  to  b 
that  the  debtor  was  insolvent  and 
a  preference  was  iotended.  Aldi 
V.  State  Bank  of  Virginia  (G.  C. 
O,  1876)   Fed.  Cas,  No,  154. 
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able  if  reasonable  cause  to  believe  that 
the  debtor  is  insolvent  and  a  preference 
intended  is  brought  home  either  to  the 
creditor  himself  or  to  "his  agent  acting 
therein."     If  the  agent  has  knowledge 
of  facts  which  should  have  induced  such 
a  belief,  or  of  facts  which  should  have 
put  him  upon  inquiry  as  to  the  debtor's 
financial  condition,   that   knowledge  is 
imputed  to  the  principal  and  the  effect 
is  the  same  as  if  he  himself  had  taken 
part  in  the  transaction  being  in  pos- 
session   of    such    information.      In    re 
Nassau  (D.  0.  1905)  140  Fed.  912,  14 
Am,  Bankr.  Rep.  828;   Constam  v.  Ha- 
ley   (C.  0.  A.  1913)  206  Fed.  260,  30 
Am.   Bankr.  Rep.  650;    Sage  v.  Wyn- 
koop  (C.  C.  1877)  16  N.  B.  R.  363,  Fed. 
Cas.    No.    12,215;     Mathews   v.    Riggs 
(1888)  80  Me.  107,  13  AtL  48.     And 
it  is  no  defense  to  the  trustee's  suit  to 
recover  the  preference  that  the  credi- 
tor had  no  personal  knowledge  of  the 
debtor's  insolvency.     Plummer  v.  My- 
ers (D.  C.  1905)  137  Fed.  660,  14  Am. 
Bankr.  Rep.  805.    And  it  is  immaterial 
how   or  when  the  agent   obtained  his 
knowledge,  or  that  he  had  confidential 
relations  with  the  bankrupt,  or  personal 
interests    which    prevented    him.  from 
disclosing  his  knowledge  to  his  princi- 
pal.    Campbell  v.  Balcomb  (1910)  183 
Fed.   766,  106  C.   0.  A  474,  25  Am. 
'  Bankr.  Rep.  538. 

But  the  agent  must  be  one  acting  for 
the  creditor  "therein,"  that  is,  in  the 
particular  transaction  by  which  the 
preference  was  created,  though  a  gen- 
eral financial  agent  may  answer  this 
descripUon.  Wright  v.  Gotten  (1905) 
140  N.  0.  1,  52  S.  B.  141.  Where  the 
holder  of  a  note  against  a  bankrupt  is 
charged  with  an  agent's  knowledge  of 
facts  indicating  the  bankrupt's  insol- 
vency, such  notice  is  not  limited  to  its 
effect  to  convert  into  preferences  pay- 
ments obtained  through  the  activities 
of  the  agent,  but  extends  as  well  to 
subsequent  payments  made  by  the  bank- 
rupt direct  to  the  holder.  Constam  v. 
Haley  (O.  O.  A.  1913)  206  Fed.  260,  30 
Am.  Bankr.  Rep,  650. 

Notice  cannot  be  imputed  to  a  prin- 
cipal which  was  acquired  by  one  who 
was  the  derk  or  agent  of  the  bankrupt 
at  the  time  the  preference  was  given, 
and  who  was  not  employed  by  the  cred- 
itor until  afterwards.    Whitson  v.  Far- 
ber  Bank  (1904)  105  Mo.  App.  605,  80 
S.  W.  327.     Where  an  indorsee  of  a 
note  executed  by  the  bankrupt  intrusted 
it  to  the  payees'  agent  to  collect  or  ad- 
just, the  indorsee  was  charged  with  no- 
tice  of   the   facts   discovered  by   such 
agent  concerning  the  maker's  insolven- 
cy as  to  render  subsequent  payments  on 
account  preferences.    Constam  v.  Haley 
(1913)  206  Fed.  260,  124  O.  0.  A.  128. 
.     If  the  holder  of  a  note  sends  it  to  a 
bank    for   collection,   the   bank   is   his 
agent,   and   he  is   to  be  charged  with 
whatever  knowledge  the  bank  possesses. 
Hooker  v.  Blount  (1906)  44  Tex.  Civ. 
App.  162,  97  S.  W.  1083.    But  where  a 


bank,  being  the  holder  of  a  note,  and 
having  no  correspondent  in  the  town 
where  the  maker  lives,  sends  it  to  its 
correspondent  in  the  nearest  large  city 
for  collection,  and  the  latter  sends  it 
to  the  local  bank  for  collection,  al- 
though the  local  bank  may  know  facts 
about  the  maker  which  would  render 
the  payment  of  the  note  to  it  a  pref- 
erence under  the  bankruptcy  act,  that 
knowledge  is  not  imputable  to  the  cred- 
itor, for  the  collecting  bank  is  not  its 
agent  Balcomb  v.  Old  Nat.  Bank  (C. 
C.  A.  1912)  201  Fed.  679,  29  Am. 
Bankr.  Rep.  329.  If  the  creditor  sends 
his  daim  to  a  collection  agency,  and  the 
agency  employs  an  attorney  to  collect 
it,  and  the  latter  procures  a  confession 
of  judgment,  knowing  the  debtor  to  be 
insolvent,  this  does  not  affect  the  va- 
lidity of  the  preference  so  far  as  con- 
cerns the  creditor,  the  attorney  not 
being  his  agent.  Hoover  V.  Wise  (1875) 
91  U.  S.  308,  23  li.  m.  392. 

An  attorney  at  law  employed  direct- 
ly by  the  creditor  to  take  proceedings 
for  the  enforcement  of  the  claim,  or  to 
effect  a  settlement  with  the  debtor,  is 
the  creditor's  "agent,"  and  his  knowl- 
edge is  imputable  to  the  creditor.  Rog- 
ers V.  Palmer  (1880)  102  U.  &  263,  26 
L.  Ed.  464;  Wight  v.  Muxlow  (D.  C. 
1875)  Fed.  Cas.  No.  17,629;  Vogle  v. 
Lathrop  (C.  C.  1870)  4  N.  B.  R.  439, 
Fed.  Cas.  No.  16,985;  Mayer  v..  Her- 
mann (C.  C.  1872)  Fed.  Cas.  No.  9,- 
344;  Hewitt  v.  Boston  Straw  Board 
Co.  (1913)  214  Mass.  260,  101  N.  E. 
424.  And  it  is  immaterial  that  the  at- 
torney, unknown  to  the  creditor  em- 
ploying him,  has  special  and  peculiar 
facilities  for  acquiring  information,  as, 
by  being  the  professional  adviser  of 
the  debtor  also.  So  long  as  the  dis- 
closure of  the  knowledge  acquired 
would  not  involve  a  breach  of  profes- 
sional confidence,  the  creditor  is 
chargeable  with  it.  Brown  v.  Jeffer- 
son County  Nat  Bank  (C.  C.  1881)  9 
Fed.  258. 

In  the  case  of  a  corporation  which  is 
a  creditor,  the  knowledge  of  any  of  its 
principal  officers  will' be  imputed  to  the 
corporation  itself.  Farmers'  Bank  of 
Edgefield  v.  C.  D.  Carr  &  Co.  (1904) 
127  Fed.  690,  62  C.  C.  A.  446,  11  Am. 
Bankr.  Rep.  733;  Arnold  v.  Knapp 
(W.  Va.  1911^  84  S.  E.  895.  Where  a 
bankrupt  was  treasurer  of  a-  corpo- 
ration, the  fact  that  he  knew  himself  to 
be  Insolvent  at  the  time  he  made  a 
payment  on  his  indebtedness  to  the  cor- 
poration did  not  charge  it  with  knowl- 
of  such  fact.  Arthur  v.  Harrington  (D. 
C.  1914)  211  Fed.  215.  A  corporation 
is  not  chargeable  with  knowledge  pos- 
sessed by  an  officer  who  resigned  before 
the  giving  of  the  alleged  preference, 
though  he  is  also  the  principal  stock- 
holder of  the  bankrupt  corporation. 
Benner  v.  Blumauer- Frank  Drug  Co. 
(D.  C.  1912)  198  Fed.  362,  28  Am. 
Bankr.  Rep.  798.    A  person  will  be  held 
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to  haTe  notice  aa  an  individual  of  what 
be  does  BH  tlie  preddont  of  a  corpo- 
ra tioD.      Laocaater    v.    Collin  a    (C.    C. 

1881)  7  Fed.  338. 

Knowledge  poHsessed  by  a  township 
trustee  BB  to  tile  ioaolvenc;  of  tiis 
brother,  a  defaulting  township  treasur- 
er, is  imputable  to  the  township  itself. 
Fainter  v.  Napoleon  Tp,  (D.  C.  1910) 
190  Fed.  637,  36  Am.  Bankr.  Rep.  324. 

Id  the  Case  of  a  banking  corporation, 
either  the  president  or  the  cashier  may 
be  regarded  as  the  "agent"  of  the 
bank,  so  that  if  either  has  knowledge 
of  drcumstEinces  which  would  furnish 
reasonable  ground  to  believe  that  the 
debtor  of  the  bank  was  insolvent  and 
that  a  preference  would  result  from  any 
payment,  transfer  or  security  given  to 
the  bank,  then  the  preference  ao  given 
will  be  voidable.  Niabit  v.  Macon  Bank 
&  Trust  Co.  (C.  C.  1882)  12  Fed.  680; 
Crooks  V.  Ppople's  Nat.  Bsnk  (1902)  72 
App.  Div.  331.  76  N.  y.  Supp.  92.  405; 
Oollett  V.  Broni  Nat.  Bank  (C.  C.  A. 
1913)  205  Fed.  370.  30  Am.  Bankf. 
Bep.  598. 

3).  SoildtatioR,  owrolon,  or  thnatt 
by  oredftor.-^  preference  is  none  the 
less  voidable  under  the  bankruptcy  act 
because  it  was  not  yielded  voluntarily, 
but  was  wrong  from  the  debtor  b;  the 
urgent  solicitation  of  the  creditor,  by 
tlireata  of  prosecution,  fe.ir  of  expos- 
ore  and  disgrace,  or  anv  other  form  of 
coercion  or  pressure.  First  Not.  Bank 
V.  Jones  (1874)  21  WalL  325.  22  L. 
Kd.  M2\  Strain  v.  Gourdin  (C.  C.  1874) 
11  N.  B.  R.  156,  Fed.  Caa.  No.  13..121: 
Van  Kleeck  v.  Thurber  (D.  C.  1S42) 
Fed.  Caa.  No.  16,801;  Campbell  v. 
Traders'  NaL  Bank  (D.  C.  1871)  3  N. 
B.  R.  498;  Fed.  Gas.  No.  2.370:  In  re 
Amory  &  Leeds  (C.  0.  1844)  Fed.  Caa. 
No.  336c;  Atkinson  v.  Farmers'  Bank 
(D.  C.  1844)  Fed.  Caa.  No.  609;  Bison 
V.  Knapp  (D.  C.  18G8)  4  N.  B.  B.  349, 
Fed.  Cas.  No.  11,861;  Foster  v.  Hack- 
ley  (C.  O.  1869)  2  N.  B.  B.  406,  Fed. 
Cas.  No.  4.971;  Wilson  v.  Brinkman 
(D.  C.  1860)  2  N.  B.  B,  468,  Fed.  Caa. 
No.  17.794;  Graham  v.  Stark  (D.  C. 
1809)  3  N.  B.  R.  357,  Fed.  Gas.  No.  5,- 
676. 

32.  Pr«f«r»oa«  of  partnarthip  or  is- 
lilvtdsil  oradltori. — Tbe  purpose  of  the 
bsnkniptcy  act  with  reference  to  the 
joint  assets  of  a  bankrupt  partnership 
is  that  they  shall  be  Grst  applied,  !□ 
good  faith,  to  the  payment  of  partner- 
ship debts,  and  that  the  individual  prop- 
erty of  the  several  partners  shall  first 
be  applied  in  payment  of  tbeir  aeparate 
debts;  and  any  scheme  or  device  re- 
sorted to  by  persona  contemplating 
bankruptcy  for  the  purpose  of  charg- 
ing partnership  ssscts  with  individual 
debts,  or  vice  versa,  is  in  violation  of 
the  act  and  will  be  frustrated  by  tbe 
court,  the  law  being  administered  in 
such  s  manner  as  to  prevent  preferenc- 
ea  and  secure  the  equitable  distribotion 
of  the  estate.  In  re  Jonea  (D.  O,  1900) 
(11574) 


100  Fed.  781.  And  see  Johnson  v. 
Icy-Hoye  Co.  (D.  C.  1911)  18S 
762.  26  Am,  Bankr.  Rep.  748.  I 
if  a  creditor  of  a  firm,  knowing  tbi 
to  be  insolvent,  takes  a  mortgage  t 
individual  property  of  one  of  the 
nera,  it  is  an  unlawful  prefei 
Mayes  v.  Palmer  (C.  G.  A,  1913 
Fed.  87;  In  re  Parker  (D.  C.  18S 
Fed.  387;  PoUock  v.  Jones  (1903 
Fed.  163,  61  C.  G.  A.  655.  Bu 
SarRent  v.  Blake  (1908)  160  Fei 
87  C.  C.  A.  213,  20  Am.  Bankr. 
115.  And  the  rule  la  the  same 
member  of  tbe  firm,  owiqg  a  pi 
debt,  gives  the  firm'e  note  for  it,  < 
own  note  indorsed  by  the  firm. 
Jones  (D.  0.  1900)  100  Fed.  7 
Am.  Bankr.  Rep.  141.  But  it  a 
BO  indorsed  la  paid  by  the  Grm.  an 
individual  partner  becomes  ban 
(but  not  the  firm)  bis  creditors  ci 
object  to  the  payment  as  a  prefei 
because  the  payee  baa  not  receivei 
of  the  propertv  of  tbe  banli 
Catchings  v.  Chatham  JiJat  Bank  ( 
180  Fed.  103,  103  C.  C.  A.  801,  24 
Bankr.  Bep.  843. 

A  partner's  individual  indorseme 
tbe  firm's  notes,  white  the  firm  wi 
solvent,  held  to  give  the  payee  a 
erenee.  In  re  Praser  (D.  C.  1915 
Fed.  83.  But.  on  tbe  other  ha 
mortgage  given  by  a  partner  on  h 
dividual  property  to  aecure  bia  iui 
nal  debt  is  not  voidable  as  a  prefe 
in  tbe  subsequent  bsnkruptc;  oi 
firm.  Hewitt  v.  Norlhrup  (N.  Y.  : 
g  Hun,  543,  16  N.  B.  R.  27,  aflB 
(1878)  75  N.  Y.  506.  Or  at  leaat 
creditors  of  the  finn  will  h&v< 
standing  to  object  to  it  and  see 
vacation.  In  re  Lebigb  Lumbel 
(D.  C.  1900)  101  Fed.  216,  4 
Bankr.  Rep.  221.  A  preference 
firm  to  a  firm  creditor  cannot  b 
covered  by  tbe  trustee  in  bankn 
of  tbe  continuing  partner,  tbe  rig 
recover  being  a  right  of  tbe  crei 
of  tbe  firm,  and  not  a  right  of  the 
to  which  the  continuing  partner 
ceeds.  Rubeoatein  v.  Ijodow  (] 
107  N.  E.  718.  220  Mass.  156. 

A  mortgage  given  by  a  partnersh 
its  property  is  not  affected  by  • 
quent  bankruptcy  proceedings  ag 
one  of  the  partners  alone.  In  re 
dcrlin  (D.  C.  1901)  109  Fed.  8( 
Am.  Bankr.   Bep.  384. 

In  a  suit  by  a  truatee  in  tiankri 
of  a  partoerahip  to  recover  payr 
made  to  a  creditor  as  a  prefereni 
must  be  shown  that  both  the  firm 
the  partners  individually  were  inso 
when  tbe  payment  was  made.  Ti 
V.  Bryan  (C.  C.  A.  1908)  165  Fed. 
21  Am.  Bankr.  Hep.  319:  Worn 
Whitney  (D.  C.  1910)  179  Fed. 
24  Am.  Bankr.  Rep.  749;  Forsai 
Merritt  (D.  C.  1869)  3  N.  B.  R 
Fed.  Gas.  No.  4,946. 

As  to  tranaactiona  between  the  ; 
Den  themaelves,  it  ia  held  that  n 
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one  partner  sells  to  his  copartner  his 
entire  interest  in  the  property  of  the 
firm,  the  transfer  cannot  be  impeached 
as  a  preference,  since  the  transferee  is 
not  a  creditor,  and  the  effect  of  the 
transfer  is  a  loss  to  all  the  creditors 
of  the  firm  alike.  In  re  Rudnick  (D. 
O.  1900)  102  Fed.  750,  4  Am.  Bankr. 
Rep.  531;  Barnes  v.  Vetterlein  (G.  (X 
1883)  16  Fed.  759. 

33.  Rights  of  preferred  creditors  as 
to  proving  claims*— The  provision  of 
section  57g  (ante,  §  9641),  that  the 
claims  of  preferred  creditors  shall  not 
be  allowed  "unless  such  creditors  shall 
surrender  such  preferences,"  is  not  a 
penal  requirement  in  such  sense  that 
it  must  be  construed  strictly.  Pirie  v. 
Chicago  Title  &  Trust  Co.  (1901)  182 
U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed. 
1171.  It  applies  only  to  transactions 
which  constitute  preferences  within  the 
meaning  of  other  provisions  of  the  act, 
where  preferences  are  defined  and  de- 
clared to  be  voidable.  In  re  Peacock 
(C.  C.  1910)  178  Fed.  851,  24  Am. 
Bankr.  Rep.  159.  A  claim  by  a  chattel 
mortgagee  to  the  proceeds  of  a  sale  of 
mortgaged  property  is  not  such  a  claim 
as  will  be  disallowed  until  the  surrender 
of  an  illegal  preference.  In  re  John- 
son (D.  0.  1915)  224  Fed.  180.  A  pro- 
vision in  bonds  of  a  bankrupt  corpora- 
tion giving  holders  a  contingent  right 
to  share  in  surplus  at  maturity  of  the 
bonds  held  not  to  defeat  their  right  to 
prove  as  general  creditors.  In  re  In- 
terborough  Realty  Co.  (1916)  223  Fed. 
646,  139  O.  C.  A.  300. 

Where  a  creditor  files  proof  of  his 
claim  and  asks  its  allowance,  and  it  is 
opposed  on  the  ground  of  his  having 
received  a  preference,  and  this  is  found 
to  be  the  fact,  allowance  of  the  claim 
will  be  refused  or  withheld  until  he 
shall  surrender  the  preference.  In  re 
Flynn  &  Co.  (D.  C.  1903)  126  Fed. 
422,  11  Am.  Bankr.  Rep.  318;  In  re 
GraflF  (D.  C.  1902)  117  Fed.  343,  8 
Am.  Bankr.  Rep.  744;  In  re  Keller 
(D.  C.  1901)  109  Fed.  118,  6  Am^ 
Bankr.  Rep.  334;  In  re  Hoffman  (1900) 
2  Nat.  Bankr.  News,  554;  Cookingham 
V.  Morgan  (O.  C.  1870)  5  N.  B.  R.  16, 
Fed.  Cas.  No.  3,183;  Bingham  v.  Rich- 
mond (D.  C.  1872)  6  N.  B.  R.  127, 
Fed.  Cas.  No.  1,415.  The  referee  has 
jurisdiction  to  determine  whether  or 
not  a  preference  has  been  received 
when  the  creditor  offers  to  prove  his 
claim  as  an  unsecured  debt.  In  re  Key- 
stone Press  (D.  C.  1913)  203  Fed.  710, 
29  Am.  Bankr.  Rep.  715.  If  the  claim 
has  been  proved  and  allowed,  and  it  is 
afterwards  discovered  that  the  creditor 
had  been  preferred,  the  claim  may  be 
expunged  on  motion  of  the  trustee  and 
at  the  cost  of  the  creditor.  In  re 
Forsyth  (D.  C.  1873)  7  N.  B.  R.  174, 
Fed.  Cas.  No.  4,948;  In  re  Wise  (1899) 
2  Nat.  Bankr.  News,  151. 

A  creditor  who  has  received  partial 
satisfaction  of  his  debt,  by  means  of  a 
preference,  cannot  retain  it  and  prove 


a  claim  for  the  unsatisfied  balance.  The 
amount  of  the  preference  cannot  be 
treated  as  a  set-off,  either  to  reduce 
the  amount  of  his  claim,  or  against  the 
dividend  to  be  received  thereon,  but 
the  amount  must  be  surrendered  to  the 
trustee.  In  re  Chaplin  (D.  C.  1902) 
115  Fed.  162,  8  Am.  Bankr.  Rep.  121; 
In  re  Sumner  (D.  C.  1900)  101  Fed, 
224,  4  Am.  Bankr.  Rep.  123;  In  re 
Colton  Export  &  Import  Co.  (D.  C. 
1902)  115  Fed.  158,  8  Am.  Bankr.  Rep. 
257;  In  re  Keller  (D.  C.  1901)  109 
Fed.  306,  6  Am.  Bankr.  Rep.  487; 
Batohelder  &  Lincoln  Co.  v.  Whitmori* 
(1903)  122  Fed.  355,  58  C.  C.  A.  517, 
10  Am.  Bankr.  Rep.  641.  And  a  cred- 
itor having  both  a  claim  entitled  to 
priority  and  a  common  claim  cannot  so 
apply  a  preferential  payment  received 
as  to  reduce  or  extinguish  the  cofhmon 
claim  and  then  prove  the  priority  claim 
in  full.  In  re  Henry  C.  King  (3o.  (D. 
C.  1902)  113  Fed.  110,  7  Am.  Bankr. 
Rep.  619. 

Where  it  was  doubtful  whether  serv- 
ants of  the  bankrupt  were  entitled  to  a 
preference  to  the  amount  of  $300,  under 
section  64b,  cl.  4  (post,  §  9648),  they 
could  file  their  claim  for  a  preference 
to  that  amount,  and  for  the  balance  as 
a  general  claim.  In  re  Crawford  Wol- 
len  Co.  (D.  C.  1915)  218  Fed.  951. 

If  the  creditor  will  surrender  his 
preference,  all  taint  of  fraud  arising  out 
of  it  is  removed  and  he  is  restored 
to  an  equality  with  all  other  creditors, 
and  may  then  prove  his  entire  claim  as 
unsecured.  In  re  Richard  (D.  C.  1899) 
94  Fed.  638,  2  Am.  Bankr.  Rep.  506; 
In  re  Israel  (C.  C.  1876)  Fed.  Cas.  No. 
7,112;  In  re  Huntenberg  (D.  C.  1907) 
153  Fed.  768,  18  Am.  Bankr.  Rep.  697; 
In  re  Nathan  (1900)  2  Nat.  Bankr. 
News,  611.  In  fact,  a  creditor  in  this 
position  has  his  option  either  to  make 
the  surrender  and  take  his  place  in  the 
ranks  of  the  unsecured  creditors,  or  to 
retain  and  rely  upon  the  preference  re- 
ceived. In  re  Privett  (D.  C.  1904)  132 
Fed.  592,  13  Am.  Bankr.  Rep.  151.  A 
secured  creditor  of  a  bankrupt,  who 
proves  his  debt  as  unsecured,  waives  his 
security.  In  re  Burr  Mfg.  &  Supply 
Co.  (1914)  217  Fed.  16,  133  C.  C.  A. 
126,  reversing  order  (D.  C.  1913)  209 
Fed.  138.  A  secured  creditor  of  a 
bankrupt  is  only  required  by  §  57g 
(ante,  §  9641),  to  surrender  a  prefer- 
ence as  a  condition  to  the  allowance  of 
his  claim  in  case  he  attempts  to  have 
it  allowed  as  an  unsecured  claim  for 
any  sum  in  excess  of  the  value  of  his 
security.  In  re  Keystone  Press  (D.  C. 
1913)   203  Fed.  710. 

If  a  creditor  comes  into  the  court  of 
bankruptcy  to  claim  a  fund  which  has 
been  paid  into  court  subject  to  the 
rights  of  conflicting  claimants,  yet  if 
he  does  not  seek  to  prove  his  claim  as 
a  general  creditor,  the  fund  must  be 
paid  over  to  him  intact,  on  his  title  to 
it  being  decided,  and  without  deducting 
a  preference   which  he   had   received. 
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In  r«  West  Norfolk  Lamber  Co.  (D, 
C.  1902)  112  Fed.  769,  7  Am.  Bankr. 
Rep.  64a 

If  allowance  of  the  claim  la  opposed 
on  thia  gronnd,  it  ia  iocumbeDt  upon 
the  trustee  to  Bhow  the  actual  receijit 
by  the  creditor  of  money,  goods,  or 
other  property  or  security  which,  if 
retained,  will  diminish  the  assets  avail- 
sble  for  (eueral  creditors  and  ifite  the 
preferred  creditor  an  adTBOtage  over 
the  rest.  In  re  Hickey  (D.  C.  1901) 
112  Fed.  287,  7  Am.  Bankr.  Bep.  282; 
In  re  George  M.  HiU  Co.  (1904)  130 
I'cd.  315.  64  C.  C.  A.  561.  66  L.  R.  A. 
68,  12  Am.  Baukr.  Bep.  221;  In  re 
Christensen  (1900)  2  XaL  Bankr.  News, 
685^  But  it  the  property  preferentially 
transferred  was  a  not«  of  a  third  per- 
son, the  creditor  mnst  be  charged  with 
the  face  value  of  it,  without  regard  to 
the  amovDt  he  actually  realized  on  it 
In  re  Chaplin  (D.  C.  1902)  115  Fed.  182, 
8  Am.  Bankr.  Bep.  121.  But  the  re- 
turn of  unaalable  goods  to  the  un- 
paid vendor  of  them,  under  an  agree- 
ment that  they  may  be  exchanged  for 
new  and  salable  stock  does  not  consti- 
tute the  giving  of  a  preference  such 
that  he  must  account  for  their  value 
before  being  allowed  to  prove  hia  claim. 
In  re  Nicholas  (D.  C.  1903)  122  Fed. 
299,  10  Am.  Bankr.  Bep.  291.  If  the 
bankrupt's  estate  proves  sufficient  to 
pay  in  full  the  claima  of  all  unpre- 
ferred  creditors,  and  leave  a  surplus, 
then  a  creditor  who  had  received  a 
preference,  and  had  been  excluded  from 
participation  in  the  division  of  the  es- 
tate in  bankruptcy  because  of  bis  re- 
fusal to  surrender  it,  will  be  entitled, 
as  againat  the  bankrupt,  to  share  in 
such  surplus.  Id  re  Morton  (D.  C. 
1902)  118  Fed.  908,  9  Am.  Bankr.  Reg. 


34.  -^  Cradltor'a  knowlsdgt  af  !■- 
tent  to  prsfer^-Prior  to  the  amenda- 
tory act  of  1903,  the  claim  of  a  pre- 
ferred creditor  could  not  be  proved  and 
allowed  without  surrender  of  the  pref- 
ereuce,  irrespective  of  the  question 
whether  or  not  such  creditor  bad  rea- 
sonable cause  to  believe  that  the  debtor 
was  insolvent  and  that  a  preference 
was  intended  or  would  result.  Pirie  v, 
Chicago  Title  &  Trust  Co.  (1901)  1S2 
U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed. 
1171,  S  An.  Bankr.  Rep.  814;  In  re 
Abraham  Steers  Lumber  Co.  (1901) 
112  Fed.  406.  50  C.  C.  A.  310,  7  Am. 
Bankr.  Hep.  332;  In  re  Dickson  (1901) 
111  Fed.  726,  49  C.  C.  A.  674.  55  L. 
B.  A.  349,  7  Am.  Bankr.  Bep.  186; 
Mills  V.  Lewis  (1901)  110  Fed.  512, 
49  C.  C.  A.  131,  6  Am.  Bankr.  Rep. 
612;  In  re  Keller  (D.  C.  1901)  100 
Fed.  118,  6  Am.  Bankr.  Rep.  334;  In 
re  Bashline  (D.  C.  1901)  109  Fed.  965, 
6  Am.  Bankr.  Rep.  194;  In  re  Seckler 
(D.  C.  1901)  106  Fed.  484,  5  Am. 
Bankr.  Hep.  579;  In  re  Flick  (D.  C. 
1000)  105  Fed.  603,  6  Am.  Bankr.  Bep. 
465;  In  re  Alexander  (D.  C.  1900) 
102  Fed.  464,  4  Am.  Bankr.  Rep.  376; 
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In  re  Fizeu  (1900)  102  Fed.  296, 
C.  C.  A.  354,  60  K  R.  A.  606,  4 
Bankr.  Rep.  10;  In  re  Sloan  (D, 
1900)  102  Fed.  116,  4  Am.  Bankr.  1 
366;  Strobel  &  Wilken  Co.  v.  Ki 
(D.  C.  1900)  90  Fed.  409.  3  Am.  Ba 
Bep.  631;  In  re  Fort  Wayne  Elec 
Corp.  (1900)  99  Fed.  400,  38  C.  C 
582,  3  Am.  Bankr.  Bep.  634;  In 
Conhaim  (D.  C.  1809)  97  Fed.  92 
Am.  Bankr.  Bep.  249:  In  re  Joiu 
(1900)  2  Nat  Bankr.  News,  581;  L 
Wise  (1889)  2  Nat  Bankr.  News,  : 
Harris  v.  Second  Nat  Bank  (1903) 
Tenn.  239,  75  S.  W.  1053. 

But  the  act  of  1903  makes  the  ; 
render  of  a  preference,  as  a  conditio 
the  allowance  of  the  creditor's  cL 
depend  upon  the  preference  b 
"voidable"  under  the  other  pro  via 
of  the  act,  and  hence  the  claim  c 
creditor  cannot  be  disallowed  or 
punged  after  proof,  unless  it  is  sh< 
that  the  preference  would  be  void 
in  a  suit  by  the  trustee,  that  is,  it  n 
be  shown  that  the  bankrupt  was 
solvent  at  the  time  and  that  the  c 
itor  bad  reasonable  cause  to  bel 
that  the  enforcement  of  the  trant 
payment  or  security  would  effec 
preference.  In  re  Praiin  (C.  C. 
1912)  201  Fed.  SG.  29  Am.  Bankr.  1 
214;  In  re  Sam  Z.  Lorch  &  Co.  (D 
1912)  109  Fed.  944,  28  Am.  Ea 
Rep.  784;  Hardy  v.  Gray  (1906) 
Fed.  022.  73  C.  C.  A.  562.  16 
Bankr.  Rep.  387;  In  re  Bloch  (It 
142  Fed.  674.  74  C.  C.  A.  250, 
Am.  Bankr.  Rep.  748;  In  re 
penbeimer  (D.  C.  1906)  140  1 
61,  15  Am.  Bankr.  Rep.  267;  It 
PettingiU  &  Co.  (D.  C.  1905) 
Fed.  218;  In  re  Ratliff  (D.  C.  It 
107  Fed.  80.  6  Am.  Bankr.  Rep. 
But  it  a  given  payment  received  t 
creditor  without  knowledge  of  ir 
veucy  need  not  be  surrendered  be 
proof,  not  being  a  preference  within 
bankruptcy  act  because  the  resuli 
the  whole  transaction  was  to  incri 
the  net  indebtedness  to  the  cred 
*the  same  payment,  received  with  kn< 
edge  of  insolvency,  is  not  a  preCeri 
and  need  not  be  surrendered.  Ir 
Henry  C.  King  Co.  (D.  C.  1902) 
Fed.  110,  7  Am.  Bankr.  Rep.  610. 

35. Suri-aader  of  pratertnos^ 

entitle  a  preferred  creditor  to  p: 
bis  claim,  the  "surrender"  of  the  p 
erence  must  be  voluntary  or  in 
sponse  to  the  trastee's  mere  dem 
and  not  forced  by  litigation.  In 
Oreth  (D.  C.  1902)  112  Fed.  97! 
Am.  Bankr.  Rep.  598;  In  re  Ow 
(D.  C.  1001)  109  Fed.  623.  6 
Bankr.  Rep.  454;  In  re  Israel  (C 
1876)  Fed.  Caa.  No.  7,112;  In  re 
vidaon  (D.  C.  1870)  3  N.  B.  R. 
Fed.  Cas.  No.  3,599;  In  re  Richt 
Estate  (C.  C.  1870)  4  N.  B.  R. 
Fed.  Cas.  No.  11,803;  In  re  Toi 
(D.  C.  1870)  4  N.  B.  R  52,  Fed.  • 
No.  14,094 ;  Jn  re  Ayera  (D.  C.  1( 
Fed.  Cas.  No.  686;  In  re  LeUnd  (B 
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18T4)  S  N.  B.  R.  20»,  Fed.  Cas.  No. 
8,230;  In  re  Moutiomery  (D.  C.  1869) 
S  N.  B.  R.  374.  Fed.  Caa.  No.  9,728; 
In   re  Stephens   (D.  C.   18T2)   6  N.  B. 

B.  533,  Fed.  Ghb.  No.  13,365;  In  re 
■Graves  (D.  C.  1881)  9  Fed.  816;  In 
re  Drummond  (C.  C.  1868)  Fed.  Caa. 
No.  4,094;  Phelps  v.  Sterna  (D.  O. 
1870)  4  N.  B.  R.  34,  Fed.  Gas.  No. 
11,080;  In  re  Scott  (D.  C.  1870)  4 
N.  B.  H.  414,  Fed.  Gas.  No.  12.518; 
Id  re  Forsyth  (D.  C.  1S73)  7  N.  B.  R. 
174,  Fed.  Gas.  No.  4,948;  In  re  Gramer 
(D.  O.  1875)  13  N.  B.  R.  225,  Fed. 
Caa.  No.  8,346;    Bnrr  t,  Hopkins   (C. 

C.  1875)  12  N.  B.  R.  211,  Fed.  Cas. 
No.  2,192;  Id  re  Riorden  (D.  G.  1870) 
14  N.  B.  E.  332,  Fed.  Cas.  No.  11,852. 
This  rule  applies  in  cases  where  tbe 
traDBaction  is  tainted  b;  frand,  but 
a  creditor  wbo  has  in  good  faith  re- 
ceived a  preference,  which  is  voidable 
under  the  bankruptcy  law  only  because 
givcD  within  four  months  prior  to  the 
filing  of  the  petition,  and  who  has  in 
Kood  faith  retained  tbe  preference  until 
deprived  thereof  by  the  judgment  of  a 
CO  art  in  a  snit  by  the  trustee,  may 
still  prove  tbe  debt  so  voidably  pre- 
ferred, notwithstanding  the  statutory 
provision  concerulng  the  "surrender"  of 
preferences.  Keppel  v.  Tiffin  Sav.  Bank 
(190B)  197  U.  S,  356,  25  Sup.  Ct.  443. 
49  L.  Ed.  790.  13  Am.  Bankr.  Rep.  552 ; 
Page  y.  Rogers  (1909)  211  U.  S.  576, 
29  Sup.  Ct.  159,  53  L.  Ed.  332,  21 
Am.  Bankr.  Rep.  496;  Streeter  v.  Jef- 
ferson County  Nat.  Bank  (1893)  147 
U.  S.  36,  13  Sup.  Ct.  236.  37  L.  Ed. 
68;  In  re  Blletson  Co.  (D.  C.  1912) 
193  Fed.  84,  28  Am.  Bankr.  Rep.  434; 
In  re  John  A.  Baker  Notion  Go.  (D.  0. 
1910)  180  Fed.  922,  24  Am.  Bankr. 
Rep.  808;  In  re  Clark  (D.  C.  1010) 
170  Fed.  955,  24  Am.  Bankr.  Rep.  .t88; 
In  re  Otto  F.  Lange  Co.  (D.  C.  1909) 
170  Fed.  114,  22  Am.  Bankr.  Rep,  414; 
In  re  Baker  (1900)  2  Nat.  Bankr,  News, 
195;  In  re  Newcomer  (D.  C.  1878)  18 
N.  B.  R.  86,  Fed.  Gar.  No.  10.148:  In 
re  Cadwell  (D.  C.  1883)  17  Fed.  693; 
In  re  Gurrier  (D.  G.  1875)  13  N.  B.  R. 
68.  Fed.  Caa.  No.  3.492:  In  re  Gabill 
(D.  C.  1912)  208  Fed.  193;  Union 
Cent.  Life  Ins.  Go.  y.  Drake  <C.  C.  A. 
1914)   214  Fed.  536. 

If  the  preference  given  consisted  of 
a  payment  of  money,  it  must  be  paid 
over  to  the  trustee  in  bankruptcy,  and 
an  offer  by  the  creditor  to  allow  tbe 
amount  of  the  preference  from  any 
dividend  payable  to  bim  on  bla  claim 
Is  not  sumdeuL  In  re  Flick  (D.  C. 
1900)  106  Fed.  603,  5  Am.  Bankr.  Rep. 
465.  Tbe  costs  of  legal  proceedings  to 
vacate  the  preference  may  be  charged 
against  the  preferred  creditor  if  the 
circumstances  of  the  case  make  it  equi- 
table to  do  so.  In  re  Moyer  (D.  C. 
1899)  07  Fed.  324.  Where  a  convey- 
acce  of  land  is  surrendered  sa  having 
been  preferential,  the  creditor  is  en- 
titled to  be  reimbursed  for  money  ex- 
pended in  paying  off  incumbran:?ea  on 
the  properly.    Crandall  v.  CoaU  (D.  C. 


1905)  133  Fed.  060,  13  Am.  Bankr. 
Rep.  712.  Where  the  property  trans- 
ferred was  a  note  of  a  third  person,  the 
statute  is  satisfied  by  a  return  of  tbe 
note  itself,  and  the  trustee  cannot  re- 
fuse to  receive  It  and  demand  its  face 
value  in  cash.  DiekinsoD  v.  Security 
Bank  of  Richmond  (1901)  110  Fed. 
353,  49  C.  0.  A.  84,  6  Am.  Bankr.  Rep. 
661. 

Where  the  court  in  a  bankruptcy  pro- 
ceeding found  that  the  application  of 
a  deposit  by  the  bankrupt  on  a  debt 
due  a  bank  constituted  a  preference,  its 
decree  properly  authorized  the  bank, 
upon  payment  of  the  deposit,  to  file  a 
new  or  amended  claim  for  the  sums 
found  to  be  preferences.  In  re  Wrigbt- 
Dana  Hardware  Co.  (1914)  212  Fed. 
397,  modifyiDK  decree  (D.  0.  1913)  207 
Fed.  636.  The  surrender  of  a  cbose  in 
action  must  be  completed  by  such  in- 
dorsements or  other  forms  of  assign- 
ment as  may  be  necessary  to  pass  ti- 
tle. Traders'  Ins.  Co.  v.  Mann  (1903) 
118  Ga.  381,  45  S.  E.  426. 

Where  petitioner's  claim  against  a 
bankrupt  was  disallowed  because  it  bad 
received  a  preference  of  a  $1,600  au- 
tomobile, and  a  claim  against  M.,  and 
the  $1,600  having  been  recovered  and 
paid,  and  petitioner  having  offered  to 
surrender  tbe  claim  against  M.  as 
worthless,  a  petition  to  amend  and 
prove  its  claim  should  thereafter  be 
considered  on  the  basis  of  a  creditor 
who  had  received  and  surrendered  a 
preference.  In  re  Hamilton  Automo- 
bUe  Co.  (1813)  209  Fed.  696,  126  C.  C. 
A.  418.  A  written  waiver  of  a  lien 
may  be  a  sufficient  surrender  of  it  In 
re  Bolinger  (D.  C.  1001)  108  Fed.  374, 
6  Am.  Bankr.  Rep.  171.  If  the  cred- 
itor has  instituted  proceedings  in  a 
state  court  to  establish  or  enforce  a 
lien,  they  must  be  abandoned  or  dis- 
missed as  a  part  of  the  surrender  of 
bis  preference.  In  re  Heinsfurter  (D. 
C.  1899)  97  Fed.  198,  3  Am.  Bankr. 
Rep.  113;  Buckingham  v.  Schuylkill 
Silk  &  Plush  Co.  (1902)  38  Misc.  Rep. 
305.  77  N.  T.  Supp.  857. 

The  surrender  of  a  preference  must 
be  made  to  the  trustee  in  bankruptcy, 
and  not  to  the  bankrupt  or  any  oUier 
person.  In  re  Bailey  (B.  C.  1910) 
178  Fed.  990,  24  Am.  Bankr.  Rep.  201; 
In  re  Currier  (D.  C.  1876)  Fed.  Cas. 
No.  3,492.  Pending  tbe  appointment 
and  qualification  of  a  trustee,  the  proof 
of  debt  must  be  postponed,  and  the  pre- 
ferred creditor  caunot  vote  in  the  elec- 
tion for  trustee.  In  re  Parham  (D.  C. 
1878)  17  N.  B.  R.  300,  Fed.  Cas.  No. 
10.712.  Ordinarily  it  is  intended  that 
the  surrender  shall  be  made  by  tbe 
creditor  himself.  But  where  the  pref- 
erence consistod  in  a  deed  of  trust  in 
the  nature  of  a  mortgage.  It  Is  suffi- 
cient if  tbe  trustee  therein  surrenders 
tbe  property  covered.  In  re  Clarke 
(D.  C.  1874)  Fed.  Cas.  No.  2.843. 

Where  the  question  of  preference  bas 
been  conteated,  and  decided  by  the  ref- 
•ree   in   bankruptcy  adversely  to   the 
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:  referee  abould  fix  a  lett- 
1  within  which  the  creditor 
ler  hie  preference  aud  have 
lowed.  In  re  Oppenheimer 
S)    140  Fed.   51.   ID   Am. 

267.  And  where  the  cred- 
aod  ol  the  trustee  in  benk- 
promised  and  agreed  t«  pa; 

the  amonut  of  a  preteren- 
t  received  by  him,  which 
ifterwarda  fulfills,  he  is  not 
im  having  bis  proof  of  claim 
the  faet  that,  far  the  con- 
connsel,  the  actual  payment 
e;  was  delayed  for  a  few 
I  the  close  ot  a  jear  after 
tion  in  bankruptcy.  Hntcb- 
9,  Wilcox  &  Co.  (1903)  100 
a  Sup.  Ct  778.  47  L.  BdL 
1.  Bankr.  Rep.  135. 
Saparat*  or  Indapandtnt 
:  provision  of  the  bankrupt- 
iting    to    the    surrender    of 

as  a  condition  to  the  al- 
:lBimB,  ia  aimed  at  the  pre- 
tor,  rather  than  the  partic- 
ugbt  to  be  proved;  apd  the 
if  the  bankrupt's  indebted- 
t  creditor  at  the  time  the 
was  given  is  affected  by  it, 
.'hat  may  be  the  nature  and 
the  items  of  that  indebted- 
it.  although  the  preference 
I  discharge  of  or  as  security 
ticular  debt,  yet  the  cred- 
be  allowed  to  prove  a  claim 
ther  debt,  eiistlDg  at  that 
It  separate  and  distinct,  un- 
surrender  the  preference. 
0  Contracting  Co.  (D.  C. 
Fed.  469,  19  Am.  Itankr. 
Dunn  V.  Cans  (1904)  129 
H  C.  C.  A.  278,  12  Am. 
I.  316;  In  re  Delling  (D. 
;4  Fed.  852.  10  Am.  Bantr. 

Livingstone  v.  Heineman 
Fed.  786,  57  C.  C.  A.  154, 
akr.   Rep.  39;  In  re  B.  O. 

Sons  (D.  C.  1003)  121  Fed. 
Lyon  (1903)  121  Fed.  723, 
,  143,  10  Am.  Bankr.  Rep. 
T.  Fonrtb  Nat.  Bank  (1902) 
,  64  C.  C.  A.  387.  8  Am. 

673;  In  re  Dickson  (1901) 
!6.  49  C.  C.  A.  574,  55  L. 
r  Am.  Bankr.  Rep.  186:  Id 
liUing  Co.  (D.  C.  1900)  102 

Am.  Bankr.  Rep.  540;  In 
D.  C.  1000)  104  Fed.  229, 
lir.  Rep.  757;  In  re  Flick 
>0)  106  Fed.  503,  5  Am. 
.  465;  In  re  Gillette  (D.  C. 
ed.  768,  5  Am.  Bankr.  Rep. 

Conhaim  (D.  C.   1A99)   97 

Am.  Bankr.  Rep.  249;  In 
(1900)  2  Nnt.  Bankr.  News, 
ilyera  (1000)  2  Nat,  Bankr. 

Id  re  Rlcbter's  Estate  (0. 
S.  B.  R.  221,  Fed.  Cas.  No. 
re  Kingsbury  (D.  C.  1869) 
17,  Fed.  Cas.  No.  7,816;  In 
D.  C.  1874)  Fed.  Cas.  No. 
!  Nat  Bank  v.  Monroe  Cot- 
o.  (1887)  39  La.  Ann.  834, 
5.     CONTRA,  In  n  Hunt 


(D.  C.)  188  Fed.  707,  26  Am. 
Rep.  781;  In  re  Wiae  (1889) 
Unnkr.  News,  151;  In  re  Coi 
(D.  C.  1875)  12  N.  B.  R.  IIC 
Cas.  No.  3,079;  Whiston  ».  Smi 
C.  1872)  Fed.  Cas.  No.  17,5i 
re  Stephens  (D.  C.  1872)  6  N. 
533,  Fed.  Cas.  No.  13.365;  Cor 
Woodward  (C.  C.  1879)  Fed.  Cl 
3,223;  Cramton  v.  TarbeU  ( 
ISTfi)  Fed.  Cas.  No.  3,340.  . 
creditor  having  several  claims  i 
the  same  debtor,  who  receives 
meat  on  account  without  apeci 
propriation.  under  circumstancei 
ing  it  a  preference,  cannot  ap[ 
payment  to  the  eitinguisbment  o 
of  the  claims,  and  then  prove  tl 
era  as  unsecured.  Kimball  v. 
Rosenham  Co.  (1902)  114  Fed. 
C.  C.  A.  33,  7  Am.  Bankr.  Rei 
C.  S.  Morey  Mercantile  Co.  v.  S 
(1902)  114  Fed.  447,  52  0.  C.  A. 
Am.  Bnnkr.  Rep.  670;  Dunn  v. 
(1904)  129  Fed,  760.  64  C.  C.  J 
12  Am.  Bankr.  Rep.  316;  In  r. 
haim  (D.  C.  1899)  97  Fed.  923. 
Bankr.  Rep.  249;  In  re  Singsbu 
C.  1860)  3  N.  B.  R.  317,  Fei 
No.  7,816.  And  the  same  prinrii 
piles  where  part  of  the  original  i 
edness  has  been  transferred  or  i 
ed  by  the  creditor  to  a  third  [ 
no  part  of  it  can  be  allowed  as  { 
against  the  estate  in  bankmptc; 
the  preference  has  been  anrrel 
Swarts  V.  Fourth  Nat.  Bank  (19( 
Fed.  1,  54  C.  C.  A.  387,  8  Am. 
Rpp,  073.  But  this  applies  only 
state  of  the  accounts  between  tt 
ties  at  the  time  the  preference  w 
en.  A  creditor  who  haa  rece 
preference  is  not  thereby  debarre 
proving  a  claim  in  bankruptcy  on 
arate  and  new  debt  created  aft 
giving  of  the  preference,  and  to 
the  preference  could  have  no  n 
In  re  Wolf  &  Levy  (D.  C.  lOO; 
Fed.  127,  10  Am.  Bankr.  Rep.  1! 
re  Abraham  Steers  Lumber  Co. 
112  Fed.  406.  50  O.  C.  A.  310, 
Bankr.  Rep.  332;  In  re  Welsan 
C.  1902)  lis  Fed.  421,  8  Am. 
Rep.  177;  In  re  Jourdan  (1900) 
Bankr.  News,  681;  In  re  Arnold 
1868)  2  N.  B.  R.  160,  Fed.  Cas.  N 
But  where  notes  given  by  a  del 
close  an  account  are  stiU  held 
creditor  and  unpaid  at  the  time 
ther  indebtedness  on  account  I 
tracted.  both  the  notes  and  the  a 
wUl  constitute  the  Indebtcdnes) 
due,  end  a  payment  of  the  notes 
after,  when  the  debtor  is  in  solve 
within  four  months  prior  to  bia 
ruptcy,  will  constitute  the  givin 
preference,  which  muat  be  siirre 
before  the  account  can  be  prov< 
allowed.  In  re  Jones  (D.  C.  19f 
Fed,  128,  10  Am.  Bankr.  Rep.  5: 
re  Meyer  (D.  C.  1902)  115  Fed. 
Am.  Bankr.  Rep.  598. 
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who  is  alleged  to  have  received  a  pref- 
erence Babmita  fainiBelf  to  the  jurisdic- 
tion of  tte  court  of  bankruptcj,  the 
question  of  Mb  rights  and  liahiliUes  may 
be  determined  Bumoiarily.  Id  re  Black 
(D.  C.  1868)  1  N.  B.  R.  353,  Fed.  Cas. 
No.  1,467.  And  «ee  Giveen  t.  Smith 
(C.  C.  1S71)  Fed.  Caa.  No.  5,467.  But 
the  tmatee  cannot  require  a  creditor  ia 
tbia  situation,  who  haa  not  in  any  way 
become  a  party  to  the  bankruptcy  pro- 
ceedingfi,  to  appear  before  the  referee 
aod  litigate  the  queation  of  preference, 
bnt  be  muat  proceed  by  plenary  a  ait 
against  the  creditor  ia  a  proper  court. 
In  re  Keyatone  Presa  (D.  C.  1913)  203 
Fed.  710,  21)  Am.  Bankr.  Rep.  715:  In 
re  F.  M.  &  S.  Q.  CarlUe  (D.  C.  1913) 
199  Fed.  612,  29  Am.  Bankr.  Rep.  373. 
Proceedinga  of  a  aecured  creditor  to . 
BUbject  the  mortgaged  property  of  the 
banhrupt  to  the  payment  of  its  secured 
debt  bpid  not  a  general  appearance  au- 
thorizing a  referee  to  determine  wheth- 
er a  aecured  creditor  bad  received  a 
preference  uoleas  the  creditor  claimed 
to  prove  an  unpaid  balance  remaining 
after  applying  the  proceeds  of  the  mort- 
gaged property  to  the  aecured  debt  as 
an  nnwoured  claim.  In  i%  Keystone 
Press  (D.  C.  1913)   203  Fed.  710. 

The  court  of  bankruptcy  baa  juria- 
diction  of  an  action  at  law  (or  the  pur- 
pose of  determining  tbe  question  of  an 
alleged  preference.  Kraver  v.  Abra- 
hams (D.  C.  1913)  203  Fed.  782,  29 
Am.  Bankr.  Rep.  365;  Fenian  v.  I.ou- 
ergan  (1857)  29  Pa.  471;  In  re  Mal- 
lory  (D.  C,  1871)  6  N,  B.  E.  22,  Fed. 
Cas.  No.  8,991.  And  an  action  by  a 
trustee  against  a  creditor  to  recover 
an  alieged  preference,  began  by  sum- 
within  tbe  jurisdiction  of  tlie  bank- 
ruptcy court,  notwithatanding  an  alle- 
gation in  the  complaint  of  the  conver- 
sion of  the  property  by  the  creditor. 
Grant  v.  National  Bank  of  Auburn  (D. 
C.  1912)  197  Fed.  581,  28  Am.  Baokr. 
Rep.  712,  The  federal  court  is  not  pre- 
vented from  taking  jurisdiction  by  tbe 
fact  that  the  alieged  preference  con- 
sisted of  a  confessed  judgment,  under 
which  there  baa  been  a  levy  and  sale 
and  a  diatribution  of  tbe  proceeds  to 
hen  creditors.  First  Nat  Bank  t. 
Jones  (1874)  21  Wall.  325,  22  L.  Ed. 
642.  But  if  tbe  proceeds  of  a  sale  re- 
main in  the  custody  of  the  state  court, 
the  proper  course  (or  tbe  trustee  Is 
to  file  an  intervening  petition,  asking 
that  such  proceeds  should  be  ordered 
delivered  over  to  bim.  Bear  v.  Chase 
{C.  C.  A,  1900)  69  Fed.  920,  3  Am. 
Bankr.  Rep.  746.  And  in  any  case  tbe 
fund,  if  recovered,  must  be  turned  over 
to  tbe  bankruptcy  court  and  adminis- 
tered by  it  as  a  part  of  the  bankrupt's 
estate.  Lovell  t.  Latham  &  Co.  (C.  0. 
1911)  186  Fed.  002.  26  Am.  Baukr. 
Bep.  699. 

38. Right     •(     actlon^^ince     a 

trustee  in  bankruptcy  repreaenta  tha 
whole  body  of  creditors,  and  not  metel; 


lien  claimanta  or  the  bankmpt.  It  !s  his 
right  and  duty  to  conteat  the  validity 
of  any  conveyance,  mortgage,  payment, 
or  other  trans(er  of  property  by  which 
one  creditor  has  obtained  a  pre(erence 
over  others,  and  be  ia  the  only  proper 
party  to  bring  the  necessary  action.  In 
re  MetEger  (D.  0.  1868)  2  N.  B.  R. 
355,  Fed.  Cas.  No.  9,510;  Balfour  v. 
Wheeler  (D.  C.  1883)  15  Fed.  229. 
Such  an  action  cannot  be  brought  by  a 
creditor  who  has  not  made  himself  a 
party  to  the  bankruptcy  proceedings. 
Smith  v.  Brainerd  (1887)  37  Minn.  479, 
35  N.  W.  271.  An  attack  by  a  bank- 
ruptcy trustee  on  a  transfer  as  a  void- 
able preference,  if  made  within  tbe 
four-month  period,  is  not  affected  by 
atate  lawa  or  deciaions  which  apply 
only  to  attacka  on  other  grounds.  Wil- 
liama  v.  German- American  Truat  Co. 
(1915)  219  Fed.  607,  135  C.  C.  A.  257. 
The  amendment  of  1910  to  section  47 
(ante,  §  9631),  authorizes  the  trustee 
to  challenge  any  security  or  conveyance 
that  a  lien  or  judgment  creditor  might 
have  challenged  had  bankruptcy  not  in- 
tervened. Corey  v.  Blackwell  Lumber 
Co.  (1913)  135  P.  742,  24  Idaho,  642. 

The  proper  defendant  in  sucb  an  ac- 
tion is  the  party  receiving  the  alleged 
preference  or  who  is  to  be  benefited  by 
it  Gray  v.  Brunold  (1903)  140  Cab 
616,  74  Pac.  303.  It  is  immaterial  that 
anch  party  is  a  mnnicipal  corporation. 
Painter  v.  Napoleon  Tp.  (D.  C.  1907) 
156  Fed.  289,  19  Am.  Bankr.  Rep.  412. 


It  i 
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right  of  action  that  the  creditor  should 
have  actually  received  money  or  prop- 
erty, but  a  preference,  voidable  at  the 
suit  of  the  trustee,  is  given  by  tbe 
creation  of  a  security,  or  by  a  releaae 
of  the  debtor'a  equity  of  redemption  in 
property.  Jackman  v.  Eau  Claire  Nat. 
Bank  (1905)  125  Wia.  465,  104  N.  W. 
98,  115  Am.  St  Hep.  955.  Or  by  a 
transfer  o(  a  claim  against  a  third  per- 
son, which  ia  credited  upon  tbe  price  of 
the  bankrupt's  stock  in  trade  when 
bought  by  the  preferred  creditor. 
Hackney  v.  Raymond  Bros.  Clarke  Co. 
(1903)  68  Neb.  624,  94  N.  W.  822. 
Where  the  trustee,  alleging  that  a  sale 
by  the  bankrupt  juat  prior  to  bis  ad- 
JDdicatioc,  was  fraudulent,  brings  an 
action  against  Che  purchaser  for  the 
value  of  tbe  goods,  and  receivea  money 
in  settlement  of  such  claim,  he  is  not 
thereby  precluded  from  following  the 
money  received  by  tbe  bankrupt  for  the 
goods  into  the  bands  of  preferred  cred- 
itors. Lampkin  t.  People's  Nat  Bank 
(1902)  98  Uo.  App.  239.  71  8.  W.  716. 
A  previous  demand  for  the  return  or 
surrender  of  a  preference  is  not  a  con- 
dition precedent  to  tbe  truslee's  right 
to  sue  for  its  recovery  or  aunulment 
Eau  Claire  Nat.  Bank  v.  Jackman 
(1907)  204  U.  S.  522.  27  Sup.  Ct  391, 
51  L.  Ed.  596,  17  Am.  Bankr.  Bep.  675: 
Boonvtilc  Nat.  Bank  v.  Blakey  (1906) 
166  Ind.  427,  76  N.  E.  529;  Capital 
Nat  Bank  v.  Wilkeraon  (1905)  36  Ind. 
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App.  467,  TS  N.  B.  837;  Chicago  Title 
&  Trnrt  Co.  v.  Moody  (1908)  233  IlL 
634,  84  N.  E.  656;  Bowler  v.  First  Nat. 
Bank  (1907)  21  S.  D.  449,  118  N.  W. 
eiS,  130  Am.  St  Bep.  72S. 

39. Fern  ef  Botl«R  or  preMed- 

ln(|.--Wliere  a  trustee  in  bankruptcy 
seeks  to  recOTec  a  preference,  but  'with- 
out showing  the  need  of  sd  injunction 
or  discovery  or  acconnting,  or  of  specific 
performance  or  the  reformation  or  can- 
cclIatioD  of  an;  instrument,  but  merely 
asks  s  decree  for  the  amount  of  the 
preference,  be  has  an  adequate  remedy 
at  law.  Detroit  Trust  Co.  v.  Old  Nat. 
Bank  (1908)  155  Micb.  61,  118  N.  W. 
729;  Boonville  Nat.  Bank  t.  Blakey 
(1906)  188  Ind.  427,  76  N.  E.  529;  Al- 
len v.  Gray  (1911)  201  N.  T.  504,  94 
N.  E.  662,  Ann.  Cas.  1912B,  123.  But 
if  it  is  necessary  to  his  case  that  be 
should  avoid  a  conveyance,  transfer,  or 
Incumbrance  apparently  good,  or  a  judg- 
ment valid  on  its  face,  his  proper  course 
is  to  sue  in  cQuity,  and  it  is  none  tbe 
less  an  equitable  action  because  the  ul- 
timate relief  sought  is  a  money  judg- 
ment Dyer  v.  Kratzenstein  (1905) 
103  App.  Div.  404,  92  N.  Y.  Supp. 
1012;  Lesser  v.  Bradford  Reslty  Co. 
(1906)  116  App.  Div.  212,  101  N.  T. 
Supp.  571;  Andrews  v.  Mather  (1902) 
134  Ala.  358,  32  South.  738;  In  re 
Swenk  (C.  C.  1881)  9  Fed.  643.  A 
trustee's  suit  to  recover  a  prohibited 
preference  is  analogous  to  a  suit  by  a 
judgment  creditor  to  set  aside  a  fraud- 
ulent conveyance,  and  bence  its  main- 
tenance as  a  suit  in  equity  Is  not  objec- 
tionable on  the  ground  of  the  existence 
of  an  adequate  remedy  at  law.  Pond 
V.  New  Tork  Nat.  Exch.  Bank  (D.  C. 
1903)  124  Fed.  902,  10  Am.  Bankr. 
343;  Johnson  v.  Hanley  (D.  C.  1911) 
188  Fed.  752,  28  Am.  Bankr.  Rep.  748; 
Goodenow  v.  MiUiken  (D.  C.  1871) 
Fed.  Cns.  No.  5,535;  Houghton  ».  Stin- 
er  (1004)  02  App.  Div.  171,  87  N.  Y. 
Supp.  10.  CONTRA,  Baden  v.  Berten- 
sbaw  (1903)  68  Kan.  32,  74  Pac.  839; 
Brock  &  Spight  V.  Oliver  (1907)  149 
Ala.  93,  43  South.  357.  But  where  a 
suit  in  equity  is  brought  by  a  trustee  to 
avoid  an  alleged  preferential  treusfer, 
and  to  recover  a  fund  to  be  administer- 
ed by  the  bankruptcy  court,  one  claim- 
ing a  lien  on  tbe  fund  if  recovered  can- 
not intervene  and  enforce  such  lien  by 
cross-bill,  for  tbe  rule  Is  tliat  the  sub- 
ject-matter of  a  croBB-bill  must  be  a 
defense  to  the  original  bill,  or  essential- 
ly connected  with  and  necesaary  to  a 
complete  determination  of  the  original 
suit.  I^vell  V.  Latham  &  Co.  (C.  C. 
1911)  188  Fed.  602,  26  Am.  Bankr. 
Bep.  599. 

Where  tbe  action  fa  maiutsined  In  tbe 
bankruptcy  court,  it  must  be  a  plenary 
suit,  and  not  a  mere  anmmary  hearing, 
unless  tbe  defendant  will  consent;  but 
if  be  is  properly  brought  into  court,  it 
Is  competent  (or  him  to  waive  an  objec- 
tion of  this  kind,  and  in  that  case  the 
Issue  may  be  determined  in  any  appco- 
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priate  form  ot  proceeding.  In 
(D.  C.  1906)  137  Fed.  694,  : 
Bankr.  Bep.  715;  In  re  Ulridi 
1869)  Fed.  Cas.  No.  14,827. 

40. Pleadiag.— In    tbe    t 

bill  or  complaint  to  avoid  or  re 
preference,  it  ia  not  necessary  t 
facts  sufficient  to  constitute  a  c 
action  to  set  aside  a  fraudulent 
ance  of  real  estate,  all  that  ii 
earj  being  sufficient  allegatioi 
preference  given  by  an  insolven 
four  months  of  the  Sling  of  the 
in  bankruptcy.  Marion  State  ' 
Gossett  (1911)  1T5  Ind.  211,  9 
996;  Lesser  v.  Bradford  Res 
(1906)  116  App.  Div.  212,  10: 
Supp.  571.  The  plsintifl  must  n 
show  his  own  capacity  to,  sue,  i 
is  done  by  alleging  the  filing 
petition  in  bankruptcy,  the  edju 
of  the  bankrupt  and  the  appo 
and  qualification  of  the  plaintiff 
tee,  together  vritb  an  allegatioi 
mand  and  refusal  of  surrender 
preference.  Lesser  v.  Bradforc 
Co.  (1908)  118  App.  Div.  212, 
Y.  Supp.  571;  Capital  Nat  1 
Wilkerson  (1905)  36  I«d.  App. 
N.  E.  837.  Aside  from  this,  t 
essential  allegations  of  the  c( 
are  (1)  that  the  bankrupt  wa 
vent  when  tbe  alleged  preferei 
given;  (2)  that  it  was  with 
months  prior  to  tbe  bankrupti 
that  the  effect  of  the  enforcei 
the  judgment  or  transfer  wit]  b 
able  the  defendant  to  obtain  a 
percentage  of  his  debt  than  el 
creditor  of  the  same  class;  ( 
defendant  had  reasonable  groun 
lieve  that  a  preference  wouli 
from  the  transaction.  The  omi 
any  one  of  these  allegations  v 
der  tbe  complaint  demurrable. 
V.  Napoleon  Tp.  (D.  C.  1907)  1 
289,  10  Am.  Bankr.  Rep.  412; 
BOD  V.  Ledcrer,  Strauss  &  Co. 
128  Iowa,  286,  103  N.  W.  794. 

The  allegation  of  the  debtor' 
vency  must  be  specific;  it  is  n 
cient  to  state  that  he  was  In  fai 
cum  stances  and  unable  to  m 
debts  in  fulL  Martin  y.  Bigelon 
36  Misc.  Rep.  298,  73  N.  Y.  Su 
And  It  is  necessary  to  show,  e 
or  by  necessary  allegation,  t 
payment  was  made  or  propert; 
ferred  out  of  the  estate  ol  tb 
rupt.  Riehter  t.  Nimmo  (IS 
App.  Div.  422,  71  N.  Y.  Supp.  t 

As  to  tbe  allegation  that  the 
ence,  if  permitted  to  stand,  wil 
the  defendant  to  obtain  a  lari 
centage  of  his  claim  than  oth« 
tors  of  tbe  same  class,  this  is 
necessary.  Schreyer  t.  Citise: 
Bank  (1902)  74  App.  Div.  47f 
X.  Supp.  404;  West  v.  Bank 
boma  (1908)  18  Okl.  329,  : 
469;  Lesser  v.  Bradford  Bee 
(1906)  116  App.  Div.  212,  10 
Supp.  B71;  Crooks  v.  Peopli 
Bank  (1890)   46  App.  Div.  S3l 


Ch.  6) 


BANKRUPTCY    (§  60) 


§  9644 


Y.  Snpp.  604.  To  'show  this,  it  is 
necessary  to  insert  allegations  disdos- 
inif  the  existence  of  other  creditors, 
C^neral  unsecured  creditors  who  are 
entitled  to  participate  in  the  distribu- 
tion of  the  estate.  Gering  v.  Leyda 
(1911)  186  Fed.  110,  108  0.  O.  A.  222, 
26  Am.  Bankr.  Rep.  137.  And  it  has 
been  held  that  the  bill  is  demurrable 
if  it  fails  to  allege  that  there  are  not 
sufficient  assets  to  pay  all  the  credi- 
tors who  have  filed  claims  against  the 
estate.  Lesser  v.  Bradford  Realty  Co. 
(1905)  47  Misc.  Rep.  463,  95  N.  Y. 
Supp.  933.  Or  that  if  the  complaint 
alleses  that  the  schedules  of  the  bank- 
rupt show  a  certain  amount  of  unse- 
cured claims,  it  must  also  show 
the  amount  of  preferred  and  secured 
claims.  Grant  y.  National  Bank  of 
Auburn  (D.  0.  1912)  197  Fed.  581, 
28  Am.  Bankr.  Rep.  712.  But 
later  and  perhaps  better  considered  de- 
cisions are  to  the  effect  that  the  trus- 
tee need  not  allege  that  the  assets  of 
the  estate  are  not  sufficient  to  pay  the 
creditors  in  full.  Krayer  y.  Abrahams 
(D.  C.  1913)  203  Fed.  782,  29  Am. 
Bankr.  Rep.  365.  Or  even  that  any 
creditor  has  filed  a  claim  in  the  bank- 
ruptcy proceeding  or  any  fact  show- 
ing the  necessity  for  recoyering  the 
alleged  preference.  Jackman  y.  Eau 
Claire  Nat  Bank  (1905)  125  Wis.  465, 
104  N.  W.  98,  115  Am.  St.  Rep.  955. 
And  the  yalue  of  the  debtor's  proper- 
ty and  the  extent  of  his  indebtedness 
need  not  be  set  out,  as  these  are  mat- 
ters of  eyidence.  Crooks  y.  People's 
Nat.  Bank  (1899)  46  App.  Diy.  335, 
61  N.  y.  Supp.  604. 

It  is  strictly  necessary  to  ayer  that 
the  defendant  had  reasonable  cause  to 
belieye  that  the  enforcement  of  the 
judgment  or  transfer  would  result  in 
giving  him  a  preference.  Greene  y. 
Montana  Brewing  Co.  (1903)  28  Mont 
880,  72  Pac.  751;  Johnson  y.  Ander- 
son (1903)  70  Neb.  233,  97  N.  W.  339; 
Peck  y.  CJonnell  (1902)  21  Pa.  Super. 
Ct.  22.  But  it  is  not  necessary  to  ayer 
a  reason  why  he  had  such  cause  of 
belief  or  to  state  the  evidence  of  it. 
Crooks  v.  People's  Nat  Bank  (1899) 
46  App.  Diy.  335,  61  N.  Y.  Supp.  604. 
It  is  not  sufficient  to  allege  that  the 
transaction  in  question  was  fraudulent, 
or  that  there  was  a  fraudulent  intent 
on  the  part  of  the  debtor  or  of  the 
creditor;  this  kind  of  allegation  can- 
not take  the  place  of  specific  state- 
ments of  the  insolvency  of  the  debtor 
and  of  the  effect  of  the  transaction  as 
a  preference.  In  re  Leech  (1909)  171 
Fed.  622,  96  C.  C.  A.  424,  22  Am. 
Bankr.  Rep.  599;  Severin  v.  Robin- 
son (1901)  27  Ind.  App.  55,  60  N.  E. 
966;  Hallack  v.  Tritch  (C.  C.  1878) 
17  N.  B.  R.  293,  Fed.  Cas.  No.  5,956. 
But  on  the  other  hand,  if  all  the 
elements  of  a  voidable  preference  are 
pleaded,  no  allegation  of  fraud  is  need- 
ed, as  the  statute  does  not  require  the 


presence  of  any  other  fraud  than  such 
as  is  implied  in  the  particular  kind  of 
transactions  which  it  denounces  as 
preferential.  Chism  v.  Bank  of  Friars 
Point  (Miss.  1900)  27  South.  610; 
Thompson  v.  First  Nat.  Bank  (1904) 
84  Miss.  54,  36  South.  65. 

In  an  action  at  law  by  a  trustee  in 
bankruptcy  to  recover  a  preference, 
the  complaint  is  not  demurrable  merely 
because  it  demands  judgment  for  too 
large  a  sum.  Grant  y.  National  Bank 
of  Auburn  (D.  C.  1912)  197  Fed.  581, 
28  Am.  Bankr.  Rep.  712. 

41.  ^—  DefenseSdi— Ignorance  of  the 
law  is  no  defense  to  a  creditor  who  is 
sued  for  the  recoyery  of  an  illegal 
preference.  Martin  y.  Toof  (D.  C. 
1870)  Fed.  Cas.  No.  9,167.  Nor  a  de- 
cree of  a  land  court  granting  registra- 
tion of  title  to  the  property  in  ques- 
tion under  the  conveyance  assailed  as 
preferential,  especially  if  the  defend- 
ant is  not  a  bona  fide  purchaser  taking 
in  reUance  on  the  registered  title. 
Morris  y.  Small  (C.  C.  1908)  160  Fed. 
142,  20  Am.  Bankr.  Rep.  138.  Nor 
can  the  preferred  creditor  resist  the 
trustee's  action  on  the  ground  that  he 
has  expended  money  in  the  custody  and 
care  of  the  property  in  question,  his 
claim  for  compensation  being  one  which 
must  be  presented  for  allowance 
against  the  estate  in  bankruptcy.  In 
re  Nechamkus  (D.  C.  1907)  155  Fed. 
867,  19  Am.  Bankr.  Rep.  189. 

The  defendant  in  a  suit  to  recover 
an  alleged  preference  may  defend  on 
the  ground  tiiat  his  taking  of  the  prop- 
erty was  merely  in  pursuance  of  his 
rescission  of  a  contract  by  which  he 
had  sold  it  to  the  bankrupt  Blyth  & 
Fargo  Co.  v.  Kastor  (1908)  17  Wyo. 
180,  97  Pac.  921.  Or  he  may  escape 
liability  by  repudiating  all  claim  to  the 
property  or  its  proceeds.  Giveen  v. 
Smith  (C.  C.  1870)  Fed.  Cas.  No.  5,- 
4!dQ,  Or  he  may  show  that  the  pay- 
ment or  transfer  was  not  received  from 
the  bankrupt,  but  from  a  third  person. 
North  y.  Taylor  (1901)  61  App.  Div. 
253,  70  N.  Y.  Supp.  339. 

42.  — ~  Set-off  of  amount  of  new 
oreditdi— The  proyision  of  subdivision 
"c"  of  this  section,  with  reference  to 
the  set-off  of  new  credits,  entitles  a 
preferred  creditor  to  a  deduction  of  the 
amount  of  the  new  credit  from  a  pref- 
erence which  he  is  required  to  surren- 
der before  proying  his  claim,  and  is 
not  limited  in  its  application  to  cases 
where  the  trustee  sues  to  recoyer  the 
preference.  Kahn  v.  Ck>ne  Export  & 
Commission  Co.  (1902)  115  Fed.  290, 
53  C.  C.  A.  92,  8  Am.  Bankr.  Rep. 
157;  Cans  y.  ElUson  (1902)  114  Fed. 
734,  52  C.  C.  A.  366,  8  Am.  Bankr. 
Rep.  153;  McKey  v.  Lee  (1901)  105 
Fed.  923,  45  C.  C.  A.  127,  5  Am.  Bankr. 
Rep.  267;  Peterson  v.  Nash  Bros. 
(1901)  112  Fed.  311,  50  C.  C.  A.  260, 
55  li.  R.  A.  344,  7  Am.  Bankr.  Rep. 
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ISl;  Id  !«  Southern  OveralU  Mfg. 
Co.  (D.  0.  1001)  111  Fed.  518,  6  Am. 
Baokr.  Rep.  OSS;  Id  re  Rjan  (D.  C. 
1900)  105  Fed.  760,  5  Am.  Bankr.  Rep. 
396;  In  re  Seckler  (D.  C.  1001)  106 
Fed.  484,  6  Am.  Baokr.  Rep.  579; 
In  re  Soldosky  <D.  G.  1901)  111  Fed. 
611,  7  Am.  Bonkr.  R«p.  123.  CON- 
TRA, see  In  re  KeUer  (D.  C.  1001) 
109  Fed.  lis,  6  Am.  Bankr.  Rep.  334; 
In  re  ChristeDBen  (D.  C.  1900)  101 
Fed.  802,  4  Am.  Bankr.  Rep.  202;  In 
re  Abrabam  Steert  Lumber  Co.  (D.  C. 
IStOl)  110  Fed.  738,  6  Am.  Baokr.  Rep. 
315. 

It  JB  the  intentioa  of  this  proviaion 
that  the  preference  shall  have  been 
pven  In  settlement  and  discharge  of 
an  eiisUng  debt,  and  that  a  new  and 
uneonnei^ted  transfer  of  property  on 
credit  ahaU  liave  ensued.  In  re  John 
Morrow  &  Co.  (D.  0.  1901)  134  Fed. 
686,  13  Am.  Baokr.  Rep.  392;  In  re 
Bailey  <D.  C.  1901)  110  Fed.  928,  7 
Am.  Bankr.  Rep.  26.  Where  a  mort- 
gagee anrrendered  a  portion  ot  the 
proceeda  of  (certain  insurance  to  the 
mortgagor,  that  it  might  be  repaid  to 
the  mortgagee  and  credited  on  an  un- 
secured debt,  the  tranaaction  was  not 
evcb  that,  on  the  repayment  being  de- 
clared a  preference,  the  mortgagee 
conld  claim  the  right  then  to  credit  it 
against  the  mortgage  debt.  Steams 
Salt  &  Lumber  Co.  v.  Hammond  (1914) 
217  Fed.  559,  133  C.  C.  A.  411.  De- 
posits of  an  insolvent  customer  after 
the  bank  cashier  baa  forbidden  pay- 
ment ot  checks  against  the  depoait,  and 
but  B  few  honrs  before  an  involuntary 
petition  in  bankruptcy  against  tbe  cus- 
tomer, constitute  a  voidable  preferenco, 
and  cannot  be  allowed  by  way  of  set-off 
against  the  customer's  debt  to  the 
bank.  Mechanics'  &  Metals  Nat.  Bank 
of  City  of  New  York  v.  Ernst  (1913) 
34  Sup,  Ct.  22,  231  U.  8.  60.  68  L. 
Ed.  121,  affirming  decree  Ernst  t.  Me- 
chanics' &  Metals  Nat.  Bank  of  City 
of  New  York  (1912)  201  Fed.  664,  120 
0.  C.  A.  92. 

Where  preferential  payments  faHve 
been  made  on  an  account  for  goods 
sold,  snd  the  trustee  demands  their 
surrender  before  the  claim  shell  be  al- 
lowed, the  creditor  cannot  set  off  the 
unpaid  balance.  In  re  Cbristensen  (D. 
C.  1900)  101  Fed.  802.  4  Am.  Bankr. 
Rep.  202;  In  re  Ryan  (D.  C.  1000)  105 
Fed.  760,  6  Am.  Bankr.  Rep.  306. 
Payments  made  by  s  bankrupt,  who 
was  general  manager  of  defendant,  to 
i[  on  overdrafts,  which  were  retain- 
ed, held  voidable  preferences,  subject 
to  defeudaut'a  right  to  set  off  subse- 
quent credits  made  Id  good  faith  to  the 
bankrupt  and  without  security.  Rogers 
T.  American  Halibut  Co.  (1913)  103  N. 
E.  689,  216  Mass.  227. 

It  is  necessary  that  the  property  for 

which  the  credit  was  given  should  have  ' 

been  acquired  by  the  bankrupt  from  the 

preferred    creditor    himselL      Oarleton 
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Dry  Goods  Co.  t.  Rogers  (190; 
Fed.  14.  57  C.  G.  A.  34.  9  Am. 
Rep.  787.  But  it  is  not  necessa 
the  property  should  remain  a  [ 
the  debtor's  estate  until  his  ad 
tion  in  bankruptcy,  or  that  It 
be  used  in  payment  of  preferred 
Kaufman  v.  Treadway  (1004)  : 
S.  271.  25  Sup.  Ct.  33.  49  L,  E 
The  creditor  claiming  this  right 
off  must  allege  and  show  all  th 
essential  Co  entitle  him  to  it,  tbi 
as  if  be  sought  to  maintain  a  s( 

O.  1901)  109  Fed.  784.  6  Am. 
Rep.  626. 

43.  Burden    of    proof    an 

dance.— In  an  action  to  set  aside 
cover  a  transfer,  incumbrance,  t 
ment,  alleged  to  constitute  an  ul 
preference,  the  burden  ot  prool 
the  trustee  in  bankruptcy  to  ee 
the  exietenee  of  each  of  the  sli 
elements  of  a  voidable  pref 
Carey  v.  Donohue  (1913)  209  F( 
126  C.  C.  A.  254;  Northern  Necl 
Bank  t.  Smilh  (1913)  206  Fei 
124  C.  C.  A.  207;  Mayes  v.  Pain 
C.  A.  1913)  208  Fed.  97;  Ni 
Neck  State  Bank  v.  Smith  (191 
Fed.  894,  30  Am.  Bankr.  Rep.  t 
re  Dorr  (C.  C.  A.  1912)  196  Fc 
28  Am.  Bankr.  Rep.  605;  Kimm 
Farr  (C.  C.  A.  1911)  189  Fed.  1 
Am.  Bankr.  Rep.  818;  Bro 
Streicher  (D.  C.  1910)  177  Fe. 
24  Am.  Bankr.  Kep.  267;  Cr 
Penny  (D.  C.  1880)  2  Fed.  187 
sons  v.  Topliff  (1876)  119  Mas 
14  N.  B.  R.  647;  Burnham  v.  Ft. 
Grocery  Co,  (1909)  144  Iowa,  5^ 
N.  W.  220;  G«tman  t.  Seeon. 
Bauk  (1882)  89  N.  Y.  136;  St 
V.  Gebo  (1906)  48  Misc.  Rep.  S 
N.  Y.  Supp.  781;  Keith  t.  Gett 
Nat  Bank  (1003)  23  Pa.  Super.  ( 
Wickwire  v.  Webster  City  Sav. 
(1911)  153  Iowa,  225,  133  N.  Vi 
Hackney  v.  First  Nat.  Bank  (19 
Neb.  688,  94  N.  W.  805.  08  N.  'fl 
Kentucky  Bank  &  Trust  Co.  v.  1 
ett  (Okl.  1914)  143  Pac.  338. 

To  show  the  fact  that  tbe  bank 
law  has  become  applicable  to  tbe 
action  in  question,  by  reason 
debtor's  having  been  adjudged 
rupt  as  of  a  certain  date,  a  p> 
certified  copy  of  the  adjudicat 
bankruptcy  is  admissible.  Call 
Fsrmers'  &,  Mechanics'  Bank 
09  Mo.  App.  609.  73  S.  W.  1098; 
SOD  V.  Farber  Bank  (1904)  10 
App.  606,  80  S.  W.  327.  Anc 
proper  to  show  thst  tbe  detei 
attorney  was  present  when  tbe 
ruptcy  proceedings  were  had,  as 
ing  notice  thereof.  Calkins  v. 
ers'  &  Mechanics'  Bank  (1903)  I 
App.  609.  73  S.  W.  1098.  But  tl 
that  the  particular  transactii: 
which  the  trustee's  suit  is  base 
alleged  as  an  act  ot  bankruptcy 
petition  in  bankruptcy,  and  tb 
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adjodication  was  based  on  it,  is  not  con- 
clusive proof  against  the  defendant  that 
it  constituted  an  illegal  preference,  be- 
cause the  issues  in  the  two  proceed- 
ings are  not  the  same.    Hussey  ▼.  Rich- 
ardson-Roberts Dry  Goods  Co.  (1906) 
148  Fed.  598,  78  C.  C.  A.  370.  17  Am. 
Bankr.  Rep.  511;  In  re  Dunkle  (D.  O. 
1870)  7  N.  B.  R.  72,  Fed.  Cas.  No.  4,- 
160.     But  on  the  other  hand,  a  decree 
of  a  state  court  adverse  to  the  credi- 
tor, in  a  suit  between  the  trustee  and 
himself,  is  a  condusiye  estoppel  upon 
the   creditor  if  he  seeks  afterwards  to 
prove  his  claim  in  the  bankruptcy  pro- 
ceedings.    In  re  Dakin   (D.   C.  1879) 
10  N.  B.  R.  181,  Fed.  Cas.  No.  3,539. 
One  thing  absolutely  essential  to  con- 
stitute a  voidable   preference   is   that 
the  debtor  should  have  been  insolvent 
at  the  time  it  was  given,  and  the  trus- 
tee has  the  burden  of  proving  this  fact. 
In   re  Gaylord  (D.  O.  1915)   225  Fed. 
234;    Shuetz  v.   Walter  Boyt   Saddlery 
Co.  (Iowa,  1914)  147  N.  W.  897;  In  re 
F.  M.  &  S.  Q.  CarlUe  (D.  C.  1912)  190 
Fed.  612,  29  Am.  Bankr.  Rep.  373;  In 
re    Arkonla   Fabric   Mfg.    Co.    (D.   O. 
1907)    151   Fed.  914,   18  Am.   Bankr. 
Rep.  470:  Edwards  v.  Carondelet  Mill- 
ing Co.  (1904)  108  Mo.  App.  275,  83  S. 
W.  764;  J.  W.  Crancer  &  Co.  v.  Wade 
(1910)  26  Okl.  757,  110  Pac.  778.    But 
in  an  action  by  the  trustee  to  recover 
money  paid  by  the  bankrupt  prior  to 
his  adjudication  in  alleged  satisfaction 
of  a  debt,  where  the  question  at  issue 
is   whether   any   such   debt  existed  in 
fact,  it  is  not  necessary  to  show  that 
there  were  unsatisfied  creditors  at  the 
time  the  payment  was  made,  or  at  the 
time   of  bringing  suit  or  of  the  trial. 
Breckons   v.    Snyder    (1905)    211   Pa. 
176.  60  Ati.  675. 

The  mere  fact  that  the  debtor  was 
afterwards  adjudged  bankrupt  raises 
no  presumption  that  he  was  insolvent 
at  any  given  time  within  four  months 
prior  to  the  filing  of  the  petition.  In 
re  Chappell  (D.  C.  1901)  113  Fed.  545, 
7  Am.  Bankr.  Rep.  608;  Swartz  v. 
Frank  (1904)  183  Mo.  438,  82  S.  W. 
60.  And  the  giving  of  a  confession  of 
judgment  does  not  of  itself  raise  a 
presumption  of  insolvency.  In  re  Dib- 
blee  (D.  C.  1869)  2  N.  B.  R.  617,  Fed. 
Cas.  No.  3,884.  But  the  verified  sched- 
ules <A  the  bankrupt,  containing  a  pre- 
sumptively complete  list  of  his  assets 
and  liabilities,  are  admissible  in  evidence 
on  the  question  of  his  insolvency  at  the 
time  of  the  transaction  in  suit,  at  least 
if  it  occurred  not  very  long  before  the 
bankruptcy  and  without  opportunity  for 
any  great  change  in  either  property  or 
debts.  In  re  Mandel  (1905)  135  Fed. 
1021,  68  C.  C.  A.  546;  Lynch  v.  Bron- 
son  (1908)  80  Conn.  566,  69  Atl.  538; 
Summerville  v.  Stockton  Milling  Co. 
(1004)  142  Cal.  530,  76  Pac.  243; 
Hackney  v.  Raymond  Bros.  (1903)  68 
Neb.  624,  94  N.  W.  822,  99  N.  W.  675; 
Utah  Ass'n  of  Credit  Men  v.  Boyle 
Furniture  Co.  (1911)  39  Utah,  518,  U7 


Pac.  800.    But  see,  CONTRA,  Halbert 

V.  Pranke  (1904)  91  Minn.  204,  97  N. 
W.  976;  Hibbs  v.  Marpe  (1901)  84 
Minn.  10,  86  N.  W.  612;  Batchelder  v. 
Home  Nat.  Bank  (1914)  218  Mass.  420, 
105  N.  B.  1052. 

The  admission  in  evidence,  in  an  ac- 
tion by  a  ^trustee  in  bankruptcy  to  re- 
cover an  alleged  preferential  payment, 
of  the  inventory  and  appraisement  made 
in  the  bankruptcy  proceeding,  held  not 
prejudicial  to  defendant,  where  the  tes- 
timony of  a  witness  also  introduced  by 
plaintiff  placed  a  much  higher  valuation 
on  the  property  than  that  shown  by 
the  appraisement.  BergdoU  v.  Harri- 
gan  (1914)  217  Fed.  943,  133  C.  C.  A. 
615.  The  bankrupt's  books  of  account 
are  competent  evidence  on  this  issue, 
to  which  either  party  may  have  re- 
course, and  while  their  showing  as  to 
the  debtor's  solvency  or  insolvency  is 
not  conclusive,  yet  it  is  ordinarily  im- 
portant evidence  and  entitled  to  much 
weight.  Grandison  v.  National  Bank 
of  Commerce  (D.  C.  1915)  220  Fed. 
981;  Ernst  v.  Mechanics'  &  Metals 
Nat.  Bank  (D.  C.  1911)  200  Fed.  295; 
In  re  Pocker-Foster  Co.  (D.  C.  1903) 
123  Fed.  190,  10  Am.  Bankr.  Rep.  584; 
Utah  Ass'n  of  Credit  Men  v.  Boyle 
Furniture  Co.  (1911)  39  Utah,  518,  117 
Pac.  800. 

The  bankrupt  may  also  be  called  as 
a  witness  in  the  trustee's  suit,  and  his 
testimony  may  be  received  concerning 
his  financial  condition  at  the  date  in 
question;  and  if  the  giving  of  a  prefer- 
ence excites  a  suspicion  of  collusion  be- 
tween the  bankrupt  and  the  preferred 
creditor,  or  of  a  desire  on  the  part  of 
the  former  to  aid  and  shield  the  latter, 
this  only  goes  to  the  bankrupt's  credi- 
bility, not  his  competency.  Supplee  v. 
Hall  (1902)  75  Conn.  17,  52  Ati.  407, 
96  Am.  St.  Rep.  188;  Blyth  &  Fargo 
Co.  V.  Kastor  (1908)  17  Wyo.  180,  97 
Pac.  921;  Otis  v.  Hadley  (1873)  112 
Mass.  100.  And  it  is  proper  and  per- 
missible for  the  trustee  in  bankruptcy 
to  testify  as  to  the  value  of  the  assets 
of  the  bankrupt  coming  into  his  hands, 
the  amount  of  debts  proved,  the  amount 
he  realized  at  a  sale  at  auction  of  the 
bankrupt's  assets,  and  other  like  mat- 
ters, as  all  these  matters  have  a  ten- 
dency to  show  the  bankrupt's  solvency 
or  insolvency  at  the  time  of  the  alleged 
preference,  although  of  course  they 
must  be  considered  in  connection  with 
any  changes  in  his  financial  condition 
which  may  be  shown  to  have  occurred 
in  the  interval.  Ridge  Ave.  Bank  v. 
Studheim  (1906)  145  Fed.  798,  76  C.  C. 
A.  362,  16  Am.  Bankr.  Rep.  863;  Cap- 
ital Nat  Bank  v.  Wilkerson  (1905) 
36  Ind.  App.  467.  75  N.  B.  837;  Lynch 
V.  Bronson  (1908)  80  Conn.  566,  69 
Atl  538;  CooUdge  v.  Ayers  (1905)  77 
Vt  448,  61  Ati.  40.  But  see  Cullinane 
V.  State  Bank  (1904)  123  Iowa,  340, 
98  N.  W.  887. 

Where  a  grain  company  used  the 
proceeds  of  a  sale  of  its  elevator  to 
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pa;  a  debt  to  a  bank.  In  an  action  by 
its  trustee  in  bankraptc;  to  recover 
such  amouDt  from  tbe  bank  ■■  an  un- 
lawful preference,  evi(!ence  b;  farm  en 
wbo  had  aold  grain  to  tbe  company  that 
their  cbecka  had  not  been  honored  bj 
SDch  bank  when  presented  after  the 
sale  Is  Incompetent  to  shop  that  the 
payment  of  the  debt  was  an  illegal 
preference,  and  does  not  show  that  the 
bank  bad  knowledge  of  the  transactions 
with  the  farmers,  but  such  evidence  is 
competent  as  again bc  payments  to  the 
bank  after  tbe  checks  were  presented, 
if  such  payments  were  not  made  in  the 
usoa]  course  of  business,  or  were  made 
for  tbe  purpose  of  giving  the  bank  a 
preference.  C  bis  holm  v.  First  Nat, 
Bank  (1912)  176  111.  App.  882.  Where 
the  validity  of  a  mortgage  Is  In  isaae, 
tt  la  proper  to  show  that,  on  the  day 
following  its  execution,  the  mortgagor 
made  a  voluntary  conveyance  to  his 
son  of  substantially  all  his  property. 
Supplee  V.  Hall  (1902)  TS  Conn.  17,  S2 
Atl.  407,  06  Am,  St  Rep.  188. 

Where  defendant  permitted  a  bank- 
rupt's goods  to  be  sold  under  eiecu- 
tion  for  an  amount  leas  than  defend- 
ant's claim,  evidence  of  what  the  goods 
brought  at  tbe  sale  was  admissible  In  a 
suit  by  the  debtor's  trustee  in  bank- 
ruptcy to  recover  the  preference  there- 
by obtained  by  defendant  as  bearing  on 
the  question  whether  defendant  knew 
Xhe  debtor  was  insolvent  at  the  time  of 
the  attachment.  Patterson  v.  Baket 
Grocery  Co.   (Or.   1614)   144  P.  673. 

The  burden  is  on  the  trustee  to  es- 
tablish the  fact  that  the  Intention  of 
the  debtor  in  tbe  transaction  was  to 
give  a  preference.  Debus  v.  Tates  (D. 
C.  1910)  193  Fed.  427,  30  Am.  Bankr. 
Sep.  823;  Stevens  v,  Oscar  Holway  Co. 
(D.  C.  1007)  156  Fed.  90,  18  Am. 
Bankr.  Bep.  300;  WhitweU  v.  Wright 
(1910)  136  App.  Div.  246,  120  N.  Y. 
Supp.  1066;  Jackman  v.  Eau  Claire 
Nat.  Bank  (1905)  126  Wis.  466,  104 
N.  W.  9S.  115  Am.  St.  Bep.  055.  Such 
intention  ma;  be  proved  by  dccumstan- 
tial  evidence,  all  the  circumstances 
which  go  to  to  show  the  intent  being 
considered.  Little  v.  Alexander  (1874) 
21  Wall.  600,  22  L.  Ed.  625;  Atherton 
T.  Emerson  (1908)  199  Mass.  199,  85 
N.  E.  530;  Wills  v.  Venus  SUk  Glove 
Mtg.  Co.  (1916)  166  N.  X.  Sopp.  115. 
The  dednratioDB  of  the  bankrupt  at  and 
prior  to  the  time  of  the  transaction  in 
question  may  also  be  shown.  Nudd  v. 
Barrows  (1875)  91  U.  S.  426.  23  L.  Ed. 
286.  Failure  of  tbe  defendant  to  pro- 
duce the  testimony  of  the  bankrupt  or 
of  the  creditor  alleged  to  have  been 
preferred,  Is  strongly  corroborative  of 
such  evidence  in  the  ease  as  tends  to 
show  an  intent  to  prefer.  Darling  v. 
Townsend  (D.  C.  1880)  6  Fed.  176. 
But  the  testimony  of  the  parties  to  an 
alleged  preferential  transfer  is  entitied 
to  little  weight  as  against  proof  of  tbe 
transaction  Itself.  Oxford  Iron  Go.  v. 
Slafter  (G.  0.  1876)  Fed.  Oaa.  No. 
10,637. 

(11584) 


If  the  natural  and  Inerltabli 
the  payment  or  transfer  is 
preference,  the  intention  of  t 
In  that  behalf  need  not  be  p 
will  be  conclusively  presume 
Nat.  Bank  v.  Jones  (1874) 
325,  22  L.  Ed.  542;  Kimmerl 
(C.  C.  A.  1011)  189  Fed.  28; 
Bankr.  Bep.  818;  Brewstei 
Lumber  Co.  (D.  C.  1908}  164 
21  Am.  Bankr.  Bep.  106;  In  i 
(D.  C.  1899)  87  Fed.  922,  3  A 
Rep.  245;  Galveston  Dry  Goi 
Frenkel  (Tex,  Civ.  App.  190 
W.  224;  Blyth  &  Fargo  Co. 
(1908)  17  Wyo.  180,  97  Pac. 
er  V.  McAllister  (1876)  45 
Laiarus  v.  Bagen  (D.  C.  1 
Fed.  618;  Utah  Ass'n  of  Cret 
Boyle  Furniture  Co.  (Utah,  : 
Pac.  572. 

The  trustee  must  also  as 
burden  of  proving  that  the  p 
ceiving  the  alleged  preference 
benefited  by  it,  or  his  agent  i 
him  in  the  transaction  had  "i 
cause  to  believe  that  the  en 
of  the  Judgment  or  transfer 
feet  a  preference;"  this  fa  . 
essential  and  there  can  be  no 
without  it.  Barbour  v.  Prie: 
103  U.  8.  283,  26  L.  Ed.  478; 
v.  Tredway  (1004)  195  U.  S 
Sup.  Ct  33,  49  L.  Ed.  190 
Bankr.  Rep.  682;  Ogden  v.  Ri 
C.  1012)  200  Fed.  977,  28  Aj 
Hep.  Jhfl;  TUt  v.  CitiMus'  ' 
(D.  C.  1811)  181  Fed.  441 
Bankr.  Rep.  320;  Alexander 
moiid  (1810)  180  Fed.  02,  ] 
A.  448,  24  Am.  Bankr.  Bep.  ( 
Houghton  Web  Co.  (D.  C.  1 
Fed.  213,  26  Am.  Bankr.  1 
Reber  v.  Louis  Shulman  &  B) 
1010)  179  Fed.  674.  24  At 
Bep.  782;  Sparks  v.  Marsl 
1910)  177  Fed.  739,  24  Ai 
Rep.  280;  McElvaiu  v.  Hardes 
168  Fed.  31,  84  C.  C.  A.  391 
Bankr.  Rep.  320;  Getts  t. 
Wholesale  Grocery  Co.  (D. 
163  Fed.  417,  21  Am.  Bankr 
Calhoun  County  Bank  v.  Cai 
162  Fed.  983,  82  C.  C.  A.  11- 
Bankr.  Rep.  509;  Parker 
(1007)  151  Fed.  18.  80  C.  G  . 
Am.  Bankr.  Rep.  15;  Harder 
(1910)  86  Misc.  Rep.  684,  I 
Supp.  1102;  Matthews  v.  Joan 
Co.  (1008)  156  Mich.  683,  1 
272;  Coutorie  v.  Crespie  ('. 
App.  1911)  1.34  a.  W.  267;  W 
Wright  (1009)  116  N.  T.  1 
Atherton  v.  Emerson  (1008)  ! 
189.  86  N.  E.  630;  Lynch  v. 
(1808)  80  Conn.  586,  69  Atl 
drews  v.  KeUogg  (1807)  41 
92  Pac,  222;  Arkansas  Nat 
SparkH  (1907)  83  Ark.  324,  1 
626;  Walker  v.  Tenison  Bros. 
Co.  (Tex.  Civ.  App.  1906)  1 
166;  Blyth  &  Fargo  Co.  i 
(1808)  17  Wyo.  180,  87  Pac 
ter  V.  Clark  (D.  C.  1011) 
163;     Galbrsith    t.    Whitakei 
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119  Minn.  44T,  138  N.  W.  772,  43  L. 
R.  A.  (N.  a)  427;  Hewitt  v.  Bos- 
ton Straw  Board  Co.  (1913)  214  Maas. 
260,  101  N.  B.  424;  Burnes  ▼.  Epstein 
(O,  C.  1913)  201  Fed.  393;  Owena  ▼. 
Farmers'  Bank  of  Abbeville  (G.  C.  A. 
1915)  228  Fed.  508;  Covington  v.  Brig- 
man  (D.  C.  1914)  210  Fed.  499;  In  re 
Chicago  Car  Equipment  Co.  (C.  C.  A. 
1914)  211  Fed.  038;  Patterson  v.  Baker 
Grocery  Co.  (Or.  1914)  144  Pac.  673; 
Continental  &  Commercial  Trust  & 
Savings  Bank  v.  Breen  &  Kennedy 
(1914)  188  ni.  App.  467;  Voorheis  ▼. 
National  Shawmut  Bank  (1914)  218 
Mass.  69,  105  N.  E.  382;  Cauthorn  y. 
Burley  State  Bank  (1914)  26  Idaho, 
532,  144  Pac.  1108;  Soule  v.  First  Nat 
Bank  of  Ashton  (Idaho,  1914)  140  Pac. 
1098.  In  an  action  by  a  trustee  in 
bankruptcy  to  recover  as  an  unlawful 
preference  an  amount  received  by  a 
bank  in  payment  of  a  debt,  an  instruc- 
tion that  the  law  presumes  that  the 
bank  had  no  reasonable  cause  to  be- 
lieve a  preference  would  be  created  by 
the  payment  of  the  debt,  and  the  jury 
should  act  on  such  presumption  unless 
it  is  overcome  by  a  preponderance  of 
evidence,  states  the  law  correctly,  and 
is  not  covered  by  an  instruction  inform- 
ing the  Jury  what  the  plaintiff  must 
prove  by  a  preponderance  of  evidence, 
but  not  informing  the  jury  what  the 
presumption  of  law  is  in  such  a  case. 
Chisholm  v.  First  Nat  Bank  (1912) 
176  IlL  App.  382. 

The  burden  of  showing  that  the  cred- 
itor had  reasonable  cause  to  believe 
that  a  preference  was  intended  is  suf- 
ficiently sustained  by  showing  facts  and 
circumstances  with  respect  to  the  debt- 
or's financial  condition  such  as  would 
put  an  ordinarily  prudent  man  on  in- 
quiry, which  would  have  disclosed  the 
debtor's  insolvency  and  the  consequent 
fact  that  the  transfer  would  effect  a 
preference.  Capital  Nat  Bank  v.  Wil- 
keraon  (1905)  36  Ind.  App.  467,  75  N. 
£.  837.  The  existence  of  reasonable 
cause  to  believe  that  a  preference  was 
intended  may  be  shown  by  circumstan- 
tial evidence.  In  re  Baker  (D.  C. 
1876)  14  N.  B.  R.  433,  Fed.  Cas.  No. 
763.  The  test  of  the  sufficiency  of  the 
evidence  to  warrant  the  submission  of 
the  question  to  the  jury  does  not  rest 
on  the  assertions  of  either  party  as  to 
his  intent  or  belief,  but  on  inferences 
which  may  fairly  arise  from  the  facts 
in  evidence.  Hamilton  Nat.  Bank  v. 
Balcomb  (1910)  177  Fed.  155,  100  0. 
C.  A.  575,  24  Am.  Bankr.  Rep.  338. 
Such  cause  of  belief  is  not  shown  by 
circumstantial  evidence  where  the  cir- 
cumstances are  as  consistent  with  the 
theory  of  innocence  and  good  faith  on 
the  part  of  the  creditor  as  with  the 
theory  of  a  fraudulent  purpose.  Burn- 
ham  V.  Ft.  Dodge  Grocery  Co.  (1909) 
144  Iowa,  577,  123  N.  W.  220.  Proof 
that  the  bankrupt,  while  insolvent,  paid 
or  secured  the  defendant  creditor  in 
full,  without  making  adequate  compen- 
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sation  to  his  other  creators,  raises  a 
presumption  that  the  defendant  knew 
that  he  was  being  preferred  and  that 
the  debtor  was  insolvent,  and  casts  up- 
on him  the  burden  of  showing  the  con- 
trary. Stobaugh  V.  BfiUs  (D.  O.  1873) 
8  N.  B.  R.  381,  Fed.  Cas.  No.  13,461; 
Crawford  v.  Rumpf  (1903)  205  Pa.  164, 
54  Atl.  709.  The  treasurer  of  a  corpo- 
ration, to  whom  it  made  a  preferential 
payment  while  insolvent  will  be  pre- 
sumed to  have  known  its  true  financial 
condition.  In  re  W.  A.  Silvemail  Co. 
(D.  C.  1914)  218  Fed.  979. 

It  is  likewise  necessary,  in  order  to 
establish  a  voidable  preference,  to 
show  that  the  preferred  creditor  ac- 
tually received  as  a  result  of  the  trans- 
action a  greater  percentasre  of  his 
debt  than  that  payable  to  the  other 
creditors.  Engel  v.  Union  Square  Bank 
(1905)  182  N.  Y.  544,  75  N.  E.  1129; 
Gering  v.  Leyda  (1911)  186  Fed.  110. 
108  C.  O.  A,  222,  26  Am.  Bankr.  Rep. 
137.  And  the  burden  is  on  the  trus- 
tee to  show  that  the  transaction  took 
place  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy.  Al- 
len V.  Gray  (1909)  63  Misc.  Rep.  219, 
115  N.  Y.  Supp.  928.  And  that  the  re- 
lation of  debtor  and  creditor  then  sub- 
sisted between  the  parties,  and  not  a 
a  trust  relation  or  other  situation 
which  would  take  the  case  out  of  the 
statute.  Ferguson  v.  Bauemfeind 
(1909)  140  Wis.  42,  121  N.  W.  647. 
And  that  the  transaction  was  not  a 
mere  exchange  or  substitution  of  secu- 
rities.  State  Bank  of  Williamson  v. 
Fish  (1909)  120  N.  Y.  Supp.  365. 

Dedsiona  on  weight  and  sufficiency  of 
evidence,  see  Grandison  v.  Robertson 
(D.  0. 1915)  220  Fed.  985;  In  re  Mosh- 
er  (D.  C.  1915)  224  Fed.  739;  Harris 
v.  Dodge  (191^  224  Fed.  432,  140  C. 
C.  A.  126;  Brookheim  v.  Greenbaum 
(D.  C.  1912)  225  Fed.  635;  Aronin 
V.  Security  Bank  of  New  York  (O.  0. 
A.  1915)  228  Fed.  888;  Cardozo  v. 
Brooklyn  Trust  Co.  (C.  C.  A.  1915)  228 
Fed.  333;  Newman  v.  Tootle-Camp- 
bell Dry  Goods  Co.  (Mo.  App.  1913) 
160  S.  W.  825;  Rubenstein  v.  Lottow 
(1915)  220  Mass.  156,  107  N.  E.  718; 
Kendall  v.  Kroeger-Amos-J^mes  Grocer 
Co.  (1912)  173  111.  App.  504. 

44.  — -  Trial^-On  the  trial  of  an 
action  to  recover  an  unlawful  prefer- 
ence, disputed  issues  of  fact  must  be 
submitted  to  the  jury,  if  there  is  suffi- 
cient evidence  to  warrant  or  require  it, 
and  not  taken  from  them  by  binding 
instructions.  Clingman  v.  Miller  (1908) 
160  Fed.  326,  87  C.  C.  A.  278,  20  Am. 
Bankr.  Rep.  360;  Utah  Ass'n  of  Cred- 
it Men  V.  Boyle  Furniture  Co.  (1911) 
39  Utah,  518,  117  Pac.  800;  Blake  v. 
Third  Nat.  Bank  (1909)  219  Mo.  644, 
118  S.  W.  641. 

The  question  whether  or  not  the  de- 
fendant had  "reasonable  cause  to  be- 
lieve" that  a  preference  would  result 
from   the    transaction  in   question   or 
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from  the  enforcement  of  the  secnrit; 
obtained  by  bim  la  a  qneBtion  of  fact, 
and  ordinarily  he  baa  tbe  rigbt  to  bare 
the  jury  pass  upoD  and  decide  it.  Cole- 
man T.  Decatur  Egg  Case  Go.  (1911) 
186  Fed.  136,  108  G.  C.  A.  248,  26 
Am.  Bankr.  Rep.  248;  Wetsteiu  t. 
Frandacaa  (1904)  133  Fed.  900.  67 
C.  C.  A.  62,  13  Am.  Bankr.  Rep.  326; 
Ridge  Ave.  Bank  t.  Studbeim  (1006) 
145  Fed.  788,  76  C.  C.  A.  362,  16  Am. 
Bankr.  Rep.  863:  Andrews  v.  Kellogg 
(1907)  41  Colo.  35,  92  Pap.  222;  Brown 
T.  Pelonaky  (1912)  210  Mass.  502,  96 
N.  E.  1102:  Bastings  v.  Fithian  (1905) 
71  N.  J.  Law,  311,  60  Aa  350:  Sfar- 
den  V.  Sugden  (1902)  71  N.  H.  274,  52 
AtL  74;  Jackman  v.  Bau  Claire  Nat. 
Bank  (19051  125  Wis,  465,  104  N.  W. 
98,  115  Am.  St.  Rep.  955;  Upson  v, 
Mt  Morris  Bank  (1905)  103  App.  Diy, 
367.  92  N.  T.  Supp.  1101:  Hackney  t. 
Raymond  Bros.  Clarke  Go.  (1903)  6S 
Neb.  624.  94  N.  W.  822.  99  N.  W.  675; 
Landis  v.  McDonald  (1901)  88  Mo. 
App.  335;  Harmon  v.  Walker  (1902) 
131  Mich.  540,  91  N.  W.  1025:  Deland 
V.  Miller  &  Cbane.v  Bank  (1903)  119 
Iowa,  308.  93  N.  W.  304.  But  where 
tbe  undisputed  facts  unmistakably  show 
the  existence  of  sucb  reasonable  cause 
of  belief,  it  is  not  error  to  direct  a 
verdict.  Sbale  t.  Farmers'  Bank  of 
Morrill  (1910)  82  Kan.  649.  100  Pae. 
408:  Christopherson  t.  Olsson  (1905) 
19  S.  D.  176,  102  N.  W.  68S.  Where 
the  only  tbiuK  that  would  prevent  a 
truatee  in  bankruptcy  from  recovering 
property  sold  under  ft  mortgage  fore- 
closure as  a  preference  was  the  fact 
that  he  bad  takeu  possession  under  ar- 
rangement of  tbe  parties,  a  verdict  for 
defendant  was  improperly  directed 
where  a  portion  of  surh  property  was 
not  turned  over  to  bim.  Clifford  t. 
Dalton-Ingersoll  Mfg.  Co.  (1913)  101 
N.  B.  373,  214  Maes.  302.  Where  there 
is  DO  evidence  in  tbe  case  from  which 
the  jury  could  draw  tbe  conclusion 
that  the  creditor  bad  reaaonable  cause 
to  believe  a  preference  was  Intended, 
binding  instructions  in  favor  of  the  de- 
feodaDt  are  proper.  Keitb  v.  Gettya- 
burg  Nat.  Bank  (1903)  23  Pa.  Super. 
Ct.  14. 

Tbe  Instructions  ton  mattera  of  law, 
euch  as  the  meaning  of  "insolvency,"  the 
nature  of  a  voidable  preference,  what 
constitutes  reasonable  cause  to  believe 
a  preference  was  intended,  and  tbe  like, 
must  be  framed  with  careful  regard  to 
tbe  language  of  the  statute  and  its  ac- 
cepted interpretation.  Lynch  v.  Brcm- 
son  (1908)  80  Conn.  566,  69  Atl.  538; 
Galveston  Dry  Goods  Co.  v.  Frenkel 
(Tei.  Civ.  App.  19071  103  S.  W.  224; 
Johnston  V.  George  D.  Witt  Shoe  Co. 
(1905)  103  Va.  611.  50  S.  E.  1C3; 
■\Vilklnson  v.  Anderson -Taylor  Co. 
(1004)  28  Utah,  340,  70  Pac.  46;  Forbes 
V.  Howe  (1809)  103  Mass.  427,  3  Am. 
Rep.  475;  Bljth  &  Fargo  Co.  v.  Kastor 
(1908J  17  Wjo.  180,  97  Pae.  921.  But 
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a  charge  in  regard  to  tbe  di 
having  "ground  to  believe" 
ence  was  intended,  instead  ' 
to  believe,"  in  the  languag 
statute,  is  not  objectionable. 
V.  Carondelet  Milling  Co.  ( 
Mo.  App.  275,  83  8.  W.  7 
where  tbe  trustee's  suit  procei 
on  tbe  ground  of  th«  defend) 
ing  received  an  unlawful  pre 
request  to  charge  on  the  elen 
fraudulent  conveyance  is  pre 
fused.  Johnston  v.  George 
Shoe  Oo.  (1905)  103  Va.  611 
153.  Where  an  asstgnment  b 
rapt  was  attacked  as  a  prefe 
not  on  the  ground  of  actual 
finding  that  it  was  not  give: 
faith  would  not  be  regarded 
Drmative  fiudius  of  fraud.  ' 
Henrickson  (1913)  139  N.  W. 
Minn.  427.  In  an  HcdoD  aj 
creditor  of  a  bankrupt  pera 
cover  preferential  payments  a 
tion  on  tbe  "net  result  ml 
omits  tbe  elements  of  oper 
knowledge  of  insolvency  and 
in  tbe  regular  course  of  busi 
properly  refused.  Cbisbolm 
NaL  Bank  of  Le  Roy  (lOl.-il 
657.  ■269  lU.  110.  reversing 
(1914)  190  111.  App.  354. 

45.  —  H«aaur»  of  damai 
oovary^Wbere  a  transfer  b. 
rnpt  is  found  to  be  a  voidat 
ence.  the  trustee  is  entitled  i 
the  value  of  the  property  f 
istration  in  accordance  with 
sions  of  tbe  bankruptcy  la' 
some  of  the  bankrupt's  debts 
^tracted  subse<]uent  to  tbe 
Covington  v.  Brigman  (D.  C. 
Fed.  499. 

If  an  unlawful  preference  c< 
a  payment  of  money,  tbe  tri 
vaUing  in  a  suit  to  annul  i 
tied  to  a  judgment  for  an  equj 
Jones  V.  Kinney  (D.  C.  1871) 
No.  7,473.  If  it  consisted  of 
of  personal  property,  he  is  i 
a  return  of  the  specific  pro| 
still  remains  in  the  credito 
Cookingbam  V.  Morgan  (C. 
Fed.  Gas.  No.  3,183:  Claridi 
mer  (C.  C.  1880)  1  Fed.  : 
where  he  left  tbe  disposition 
ties  transferred  by  tbe  bank 
bank  to  tbe  absolute  discret: 
bnnk,  the  proceeds  if  sold  t< 
the  place  of  tbe  securities,  tl 
entitled  to  avoid  the  transfer 
erence  under  the  bankruptcy  f 
entitled  to  a  return  of  tbe 
and  an  accounting  as  to  any 
or  interest  collected  in  tbe 
he  cannot  hold  the  bonk  liablt 


1  tbe 


Ernst  V.  Mechanii 
als  Nat.  Bank  <C.  G.  A.  1912 
6G4.  A  trustee  in  bankrupts 
sued  to  reco 
red  by  way  of  prefer 
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to  recOTSr  damages  Instead  of  a  return 
of  the  HecuritleB,  where  they  have  de- 
preciated in  valne  and  where  defend- 
ant aathorized  to  sell  the  secarities  in 
its  discretioD  bad  eiercised  its  jndgmeat 
Dot  to  sell.  National  Cit;  Bank  of  New 
York  v.  HotchkiSB  (1813)  34  Sup.  Ct 
20,  231  n.  S.  50.  58  L.  Ed.  115,  af- 
Grmisg  dei^ree  Ernst  t.  Mechamcs'  & 
Metals  Nat  Bank  of  City  of  New  York 
(1912)  201  Fed.  664,  120  C.  C.  A.  92. 
It  ttie  property  transferred  to  the 
preferred  creditor  has  been  sold  by  him, 
or  it  Is  otherwise  out  of  bis  power  to 
retnm  It,  the  trustee  is  entitled  to  a 
Judgment  for  its  value.  McElvain  i. 
Hardesty  (1909)  1(»  Fed.  31,  91  C.  O. 
A.  309,  22  Am.  Bankr.  Bep.  320;  An- 
drews V.  EellOEE  (1907)  41  Colo.  30,  92 
P&c  222;  Gtaridge  v.  Kulmer  (0.  G. 
1880)  1  Fed.  309:  Gookingham  v.  Mor- 
Itan  (C.  G.  1870)  6  N.  B.  R.  16.  Fed. 
Cas.  No.  3,183;  Drummond  t.  Smith 
(1900)  118  N.  Y.  Snpp.  718.  And 
where  the  bankrupt  had  given  two 
mortgages  on  bis  stock  of  goods,  both 
preferentia].  and  the  first  mortgagee 
took  poseesuion,  sold  enough  to  pay  his 
claim,  and  turned  over  the  rest  to  the 
second  mortgagee,  and  was  then  sued 
by  the  tnistee  in  bankruptcy  and  his 
mortgage  held  void  as  a  preference,  it 
was  held  that  he  was  liable  for  the  vel- 
ne  of  the  eutire  stock,  and  not  merely 
tor  the  vslne  of  the  goods  sold  while 
the  stock  was  in  his  possession.  Wblt- 
son  T.  Farber  Bank  (1901)  lOD  Mo. 
App.  605,  80  a  W.  327. 

If  the  preference  consisted  in  a  sale 
of  the  bankrupt's  property  to  a  cred- 
itor for  less  than  half  its  value,  but  the 
amount  received  by  the  bankrupt  has 
been  turned  over  to  the  trustee,  the 
latter  is  entitled  to  recover  from  the 
preferred  creditor  the  difference  he- 
tveen  the  amount  so  received  and  the 
value  of  the  property.  Stern  v.  Louis- 
vme  Trust  Co.  (1901)  112  Fed.  501,  50 
O.  C.  A.  367,  7  Am.  Bankr.  Rep.  305. 
For  the  purposes  of  a  judgment  in 
such  cases,  the  value  of  the  property 
preferentially  transferred  is  to  be  taken 
as  its  actual  market  value  at  the  time 
of  the  transfer,  and  not  the  sum  which 
it  brought  on  a  sale  of  it  by  the  pre- 
ferred creditor  or  under  process  is- 
sued at  his  suit.  First  Nat.  Bank  v, 
Jones  (1874)  ?1  Wall.  325.  22  L.  Ed. 
542.  But  if  it  appears  that  he  sold 
the  property  to  as  good  advantage  as 
the  tmatee  could  have  done,  the  cred- 
itor should  not  he  held  to  account  for 
more  than  he  received.  Allen  v.  Mc- 
Manmes  (D.  C.  1907)  166  Fed.  615,  19 
Am.  Bankr.  Rep.  27&  And  if  the 
parties,  at  the  trial,  stipnlate  the  mar- 
ket vatu*e  of  the  property  at  the  time 
of  the  transfer,  the  sum  so  fixed  will 
be  the  measure  of  the  defendant's  lia- 
bility. Oering  v.  Leyda  (1911)  186 
Fed.  110,  108  O.  C.  A.  222,  26  Am. 
Bankr.  Rep.  187.  Where  one  to  whom 
a  brick  plant   was   transferred  by   a 


bankrupt,  within  tour  months  before  hts 
bankruptcy,  made  large  expenditures  in 
putting  in  new  machinery  and  other- 
wise improving  the  plant,  any  prop- 
erty thus  added  was  no  part  of  the 
estate  in  bankruptcy.  Sieg  v.  Greene 
(C.  C.  A.  1915)  225  Fed.  955. 

If  the  preference  consisted  in  a  judg- 
ment procured  or  suffered  by  the  bank- 
rupt, under  which  the  creditor  issued 
execution  and  sold  property,  he  may  be 
allowed  credit  for  the  actual  expenses 
of  the  sale,  but  not  including  the  offi- 
cer's fees.  Sedgwick  v.  Millward  (D. 
C.  1871)  5  N.  B.  R.  347,  Fed.  Cas.  No. 
12,618. 

The  preferred  creditor  should  also  be 
charged  with  interest,  but  only  from  the 
time  when  demand  was  made  on  him 
for  the  surrender  of  the  preference,  as, 
after  that  time,  he  holds  the  property 
or  fund  as  a  trustee  ex  malefido.  Ben- 
jamin V.  Chandler  (D.  C.  1905)  142 
Fed.  217,  15  Am.  Bankr.  Rep.  430; 
Ommen  v.  Talcott  (D.  C.  1909)  175 
Fed.  261,  23  Am.  Bankr.  Rep.  572; 
Gookingham  v.  Morgan  (C.  C.  1870)  5 
N.  B.  R.  13,  Fed.  Cas.  No.  3.183.  Ac- 
cording to  some  of  the  author! ties,  be 
should  be  charged  with  interest  from 
the  commencement  of  the  action.  Gap- 
ital  Nat.  Bank  v.  Wilkerson  (1873)  36 
Ind.  App.  487,  75  N.  B.  837;  Utah 
Ass'n  of  Credit  Men  v.  Boyle  Furni- 
ture Co,  (UUh.  1913)  136  Pac.  572. 

In  the  case  where  the  money  or  prop- 
erty preferentially  transferred  -would 
have  been  more  than  sufficient  to  pay 
in  full  all  the  remaining  creditors  of 
the  bankrupt,  only  so  much  may  be  re- 
covered by  the  trustee  as  is  necessary 
for  that  purpose  and  for  the  coats  and 
expenses  of  the  bankruptcy  proceed- 
inea.  Rogers  v.  Page  (1005)  140  Fed. 
500,  72  C.  C.  A.  184,  15  Am.  Bankr. 
Bep.  502. 

Where  the  suit  is  brought  and  judg- 
ment recovered  in  the  bankruptcy  court, 
the  bill  containing  a  prayer  for  general 
relief,  the  court  is  not  Umited  to  the 
entry  of  a  money  Judgment  against  the 
preferred  creditor,  but  may  issue  an  or- 
der commanding  him  to  pay  the  amount 
of  the  judgment  to  the  trustee  in  bank- 
ruptcy, and  may  commit  him  for  con- 
tempt until  compliance.  In' re  Plant 
(D.  C.  1006)  148  Fed.  37,  IT  Am. 
Bankr.  Rep.  272.  And  the  defenilant  is 
not  entitled  to  have  judgment  withheld 
until  he  has  proved  bis  claim  and  a 
dividend  in  his  favor  has  been  declared, 
and  to  have  the  amount  thereof  deduct- 
ed from  the  judgment,  Templeton  t. 
Kehler  (D.  C.  1009)  173  Fed.  574.  23 
Am.  Bankr.  Rep.  39.  The  court  of 
bankruptcy,  posseEsing  the  full  powers 
of  a  court  of  equity,  may  also  enforce 
equities  of  the  defendant  as  against 
any  other  creditor  who  would  be  enti- 
tled otherwise  to  share  in  the  recovery. 
Allen  V.  McMannes  (D.  O.  1007)  166 
Fed.  615,  19  Am.  Bankr.  Rep.  276.  On 
the  other  hand,  the  dismissal  of  a  bill 
by  tbe  trustee  to  set  aside  an  alleged 
(11687) 
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frHQdulent  pretereace,  where  the  con- 
struction of  the  statute  nee  doabtEul, 
should  be  without  costB.  CoUioi  t. 
Gray  (C.  C.  1871)  Fed.  Cas.  No.  3.- 
013. 
The  tlsht  to  dower  In  land  reviTCS, 


where  a  convejance  ot  tnich 
■et  aside  as  an  llleBal  prefereo 
the  baokniptc;  law,  or  is  sur 
b7  the  preferred  creditor.  Ii 
tert  (D.  C.  1H75)  U  N.  B.  B,  ! 
Caa.  No.  8329. 


CHAPTER  SEVEN 
Estates 


Bee. 

9652.  Set-oIfB  and  coimterctali 

9653.  Posaesaion  of  propertj. 

9654.  Title  to  property. 

9655.  Bankruptcy     recordji; 

clerka  to  keep ;    inapei 

9666.  Beatrictiou    of    compeni 

referees, 

and  trustees. 


9647.  Debta  which  may  be  proved. 

9648.  Debts  ^vhich  have  priority. 

9649.  Declaration  and  payment  of  divi- 

9660.  Unclaimed  divldenda. 
9651.  Liens. 


§  9645.  (Act  July  1,  1698,  c.  S41,  §  61.)  Depositories  for 
Depositories  for  Money. — a  Courts  of  bankruptcy  shall 
nate,  by  order,  banking  institutions  as  depositories  for  the 
of  bankrupt  estates,  as  convenient  as  may  be  to  the  reside 
trustees,  and  shall  require  bonds  to  the  United  States,  sul 
their  approval,  to  be  given  by  such  banking  institutions,  a 
from  time  to  time  as  occasion  may  require,  by  like  order  incn 
number  of  depositories  or  the  amount  of  any  bond  or  chan 
depositories.     (30  Stat.  562.) 

Notes  of  D«el*ioiu 


Depoiltar1«s  and  thsfr  bondi,— Where 

a  trustee  In  bankruptcy,  depositing  the 
bankrupt's  money  to  hia  own  account 
or  his  firm's  account,  paid  to  the  bank- 
rapt  the  amount  set  apart  as  exempt 
under  Civ.  Code  Ga.  1910,  |  3413.  as 
soon  as  set  apart  by  the  referee,  cred- 
itors of  the  bankrupt,  holding  weivtrs, 
could  not  compel  the  trustee  to  rede- 
posit  in  a  bankruptcy  depository  the 
money  paid  to  the  baukrupt.  In  re 
Bamett  (D.  C.  1914)  214  Fed.  263. 

Under  this  section,  the  benefi:iarie8 
of  the  bond  of  a  designated  depository 
of  the  money  of  bankrupt  estates  in- 
dude  all  depositing  trustees  and  receiv- 
ers of  bankrupt  estates.    A  surety  on 


a  depository's  bond  has  no  rigl 
rogatioa  nulil  all  the  credito 
payment  of  the  depository's  en 
gaCion.  An  action  may  be  br 
sucb  a  bond  in  the  name  of  tt 
States  oD  behalf  and  for  the  i 
t(ie  interested  parties.  Id.  T 
of  trustees  and  receivers  ii 
bankruptcy  proceedings,  thou 
on  a  single  obligation,  are  sei 
as  the  United  States  is  not  : 
empowered  to  represent  the 
as  equitable  beneficiaries,  the 
law  furnishes  no  remedy,  and  i 
equity  conld  alone  afford  an 
remedy.  Illinois  Surety  Co, 
(C.  C.  A.  1915)  226  Fed.  665 


§  964S.  (Act  July  1,  1898,  c.  541,  §  62.)    Expenses  of  admin 
estates. 

Expenses  of  Administering  Estates. — a  The  actual  and 
sary  expenses  incurred  by  officers  in  the  administration  of 
shall,  except  where  other  provisions  are  made  for  their  pj 
be  reported  in  detail,  under  oath,  and  examined  and  appn 
disapproved  by  the  court.  If  approved,  they  shall  be  paii 
lowed  out  of  the  estates  in  which  they  were  incurred.  (', 
562.) 

Note*  of  Deelaloiu 

Expenses  or  administratlan.— It  is  tbs      cost  of  sdministerinK  estates, 

policy  of  the  bankruptcy  a^t,  manifest       courts  are   bound   to  give   th< 

in  all  its  provisions  regarding  eipeoses       such  ■  canstruction  and  appli 

and  fees,  to  reduce  to  a  minimum  the      will  fulfill  tlie  intention  of  Oo 
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this  respect  In  re  Harrison  Mercan- 
tUe  Co.  (D.  C.  1899)  95  Fed.  123,  2 
Am.  Bankr.  Rep,  419. 

A  depatr  mambal  appointed  Co  take 
charge  of  a  bankrupt's  store  and  the 
stock  of  goods  tbRTeiD,  and  responsible 
on  his  bond  for  the  valne  of  the  prop- 
erty, ma;  hire  d  competent  peraon  as 
watcbinan  if  he  has  an;  reason  to  ap- 
prehend danger  to  the  propert;,  and 
charge   in   bis    accouata    a    reasonable 
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sum  aa  compensation  (or  tbe 
of  such  watchman.  In  re  Scott  (D.  C. 
1900)  99  Fed.  404.  3  Am.  Bankr.  Bep. 
625.  Compare  In  re  Pickhardt  (D.  C, 
1912)  198  Fed.  879,  29  Am.  Bankr.  Rep. 
524.  But  the  creditors  are  not  officers; 
and  hence,  for  iustaoce,  the  expenses 
of  the  creditors  in  attending  meetings 
will  not  be  allowed  out  of  the  estate. 
In  re  Ward  (D.  C.  1874)  9  N.  B.  R. 
349.  Fed.  Gas.  No.  17,145. 

§  9647.  (Act  July  1,   1898,  c.   541,  §  63.)     Debts  which  may  be 
proved. 

Debts  which  may  be  Proved. — a  Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate  which  are  (1)  a  fixed  lia- 
bility, as  evidenced  by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of  the  petition  against  him, 
whether  then  payable  or  not,  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date  or  with  a  rebate  of  interest  upon 
such  as  were  not  then  payable  and  did  not  bear  interest;  (2)  due  ^s 
costs  taxable  against  an  involuntary  bankrupt  who  was  at  the  time 
of  the  filing  of  the  petition  against  him  plaintiff  in  a  cause  of  action 
which  would  pass  to  the  trustee  and  which  the  trustee  declines  to 
prosecute  after  notice;  {3)  founded  upon  a  claim  for  taxable  costs 
incurred  in  good  faith  by  a  creditor  before  the  filing  of  a  petition 
an  action  to  recover  a  provable  debt;  (4)  founded  upon  an  open  ac- 
count, or  upon  a  contract  express  or  implied;  and  (5)  founded  upon 
provable  debts  reduced  to  judgments  after  the  filing  of  the  petition 
and  before  the  consideration  of  the  bankrupt's  application  for  a  dis- 
charge, less  costs  incurred  and  interest  accrued  after  the  filing  of 
the  petition  and  up  to  the  time  of  the  entry  of  such  judgments. 

b  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  ap- 
plication to  the  court,  be  liquidated  in  such  jnanner  as  it  shall  direct, 
and  may  thereafter  be  proved  and  allowed  against  the  estate.  (30 
Stat.  562,  563.) 

H«t«a  of  D««laioBa 


Conslriiction  ot  this  section. 
Creditors    entitled   to    proTe 
EBtoppsl  to  proTe  clatm. 
Fraud   barrtng    proor   ot    cU< 
Nature  d(  clalma  proTable. 


.    Flaes.  penalties,  and  tarfelture*. 

.    Debts  barred  by  HmltatloDi. 

.   Acknowledgment     or     part     par- 


85.    Ultra   vires   ■ 


11.    Judgmect; 


ind  den 


iiaiidi    and    11  abilities. 
Unliquidated    demaoda. 
Aailgaed  clslma. 
Debta  paj'able  In  the  to  tore. 
Interest  accrued  and  accralng. 
Costs,   expengea.  and  collection  tees. 
UablllCir     ot     bankrupt     ae      Indoraer 


rantor, 
n.    RIgbU     of    1 


BeTeral  par- 


.    Blghta  et  creditor  vhc 

tleg   liable. 
.    Clalma  ef  bankrupt'a  wife. 

Clalme  tor  allmonr. 
.    Unpaid     eubecrlptlonB     to     stock     and 

atockbolder's   statu lorr   liability. 
.    Debu   created    by   baokrupt's    fraud. 
.    Tarn  and  Interest  and  penalUes  there- 

.    Breaches   ot   real  covsaanta. 


tnd  remedlsa. 

e  after  adlodlcatlon. 


I.  Construotloi  •I  this  section.— The 
several  subdivisionB  of  this  aectioQ  are 
not  to  be  regarded  as  an  enumeration 
of  a  group  of  characteristics  all  of 
wbicb  are  essential  to  a  provable  claim, 
but  as  a  classiticalion,  each  specifying 
a  separate  class  of  provable  claims  in- 
dependentl;  of  the  otbera:  and  beoce 
the  provision  of  the  first  clause,  lim- 
iting the  clalma  provable  thereunder  to 
those  which  were  a  fixed  liabilit;  ab- 
sulutel;  owing  at  the  time  of  tbe  filing 
of  the  petition,  does  not  impose  tbe 
game  limitation  npon  daima  which  fall 
within  tbe  otber  classes.    In  re  Smith 
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(D.  C.  1906)  146  Fed.  923,  17  Am. 
Bankr.  Rep.  112. 

This  whole  ae^tion  should  be  ao  con- 
strued as  to  make  all  debta  (airly  irith- 
in  its  meani'Ds  provable  debts,  in  order 
to  effectuate  the  purpose  of  the  act  in 
relieving  inaolvent  debtora,  and  any 
doubt  whether  a  debt  ia  provable,  or 
whether  it  ia  au  uoliquidated  demand 
nhich  may  be  made  provable,  should 
be  resolved  in  favor  of  ita  provability. 
Dycus  V.  Brown  <1909)  135  Ky.  140, 
121  S.  W.  1010,  28  L.  E.  A.  (N.  8.) 
190. 

2.  Crsdltnra  entitled  to  prove  daime. 
—The  court  may  permit  the  bankrupt 
hi  ma  elf,  acting  in  a  representative  ca- 
pacity as  the  administrator  of  an  es- 
tate, to  prove  an  equitable  debt,  aris- 
ing from  a  loan  ot  funds  borrowed  from 
the  estate  of  his  intestate,  whether  such 
loan  was  lawful  or  not.  Warner  v. 
Spooner  (G.  C.  1880)  3  Fed.  890.  One 
to  whom  the  bankrupt  bad  previously 
made  a  general  aasignment  for  the  ben- 
efit of  his  creditora  may  be  permitted  to 
prove  a  claim.  In  re  Rudd  (D.  C.  1910) 
180  Fed.  312,  25  Am.  Bankr.  Rep.  35. 
A  surety  for  the  bankrupt  may  prove 
a  claim.  Sessler  v.  Paducab  Dlstiller- 
ies  Co.  (C.  C.  1900)  168  Fed.  44.  21 
Am.  Bankr.  Rep.  723.  A  committee 
representing  the  bondholders  of  a  bank- 
rupt corporation  may  prove  a  claim 
against  ita  estate.  In  re  Medina  Quar- 
ry Co.  (D.  C.  1910)  179  Fed.  929.  24 
Am.  Bankr.  Rep.  769.  But  a  corpora- 
tion which  is  a  mere  agent  of  another 
corporation  cannot  prove  claiQis  against 
the  eatate  of  the  latter  in  bankruptcy. 
Clere  Clothing  Co.  v.  Union  Trust  & 
Savings  Bank  (1915)  224  Fed.  363, 
140  C.  C.  A.  49. 

Mere  aecommcdation  paper,  not  based 
on  any  actual  consideration  does  not 
constitute  a  provable  claim  in  bnnkrupt- 
cy.  Merchants'  &  Manufacturera'  Nat. 
Bank  v.  Galbrnitb  (1907)  1^7  Fed.  208, 
f4  C.  C.  A.  6S.1,  19  Am.  Bankr.  Rep. 
319.  One  who  has  dealt  with  a  bank- 
rupt corporation,  but  has  agreed  to  ac- 
cept shares  of  ita  stock  in  satisfaction 
of  his  claim,  has  no  demand  provable 
in  bankruptcy.  Id  re  I-e  Sueur  County 
Co-operative  Co.  (C.  C.  A.  1912)  196 
Fed.  926,  27  Am.  Bankr.  Rep.  S82. 

A  claim  cannot  he  allowed  where  it 
is  shown  that  the  money  to  question 
was  not  advanced  by  the  claimant  per- 
sonally, but  by  a  corporation  in  which 
he  was  a  stockholder.  In  re  Watklnson 
(D.  C.  1906)  143  Fed.  602,  16  Am. 
linnkr.  Rep.  245.  Where  a  bank  fur- 
nished money  or  credit  with  which  cer- 
tain imported  wool  was  purchased  in  a 
foreign  country,  taking  bills  of  lading 
end  trust  receipts  in  its  own  name,  and, 
when  the  wool  wss  sold  by  the  impor- 
ter, became  the  owner  of  the  account, 
it  alone  was  entitled  to  prove  the  claim 
againat  the  estate  of  the  purchaser  in 
bankruptcy.  Assets  Realiscatlon  Co.  v. 
Snverpign  Bank  of  Canada  (1914)  210 
Fed.  156,  126  0.  0.  A.  662,  affirming 
(11590) 


Judgment  In  re  Dnnlap  Carpet 
C.  1913)  206  Fed.  726. 

It  is  no  objection  to  the  allon 
a  claim  against  a  bankrupt  cori 
for  money  lent  that  it  passed 
several  hands,  where  the  daimi 
Dished  the  money  with  the  u 
that  it  ahould  be  a  loan  to  tbt 
ration,  and  the  latter  received 
used  it  as  such.  In  re  Americ 
cialty  Co.  (0.  C.  A.  1911)  191  E 
27  Am.  Bankr.  Rep.  463.  But  i 
nisbing  materials  to  a  eubco 
of  a  general  contractor  of  the 
States,  who  gave  bond  in  cot 
with  the  act  of  Congress  of  1 
1906,  will  he  required  to  pur 
remedy  prescribed  by  that  act.  i 
not  prove  a  claim  under  the  bai 
law  againstt  the  estate  of  tb 
rupt  contractor.  In  re  Hawls] 
1912)  194  Fed.  751,  28  Am. 
Rep.  58. 

Where  a  new  company  is  o 
to  take  over  and  carry  on  tbe 
of  a  falling  corporation,  whic! 
wards  becomea  bankrupt,  one  ' 
ing  a  director  in  both  the  old 
new  company,  takes  an  active 
organising  the  new  concern,  a 
Bcribea  and  paya  for  aome  of  i 
in  cash,  may  be  conaidered  as 
ttor  of  the  bankrupt  corporatioi 
eitent.  In  re  Holbrook  Shoe  i 
er  Co.  (D.  C.  1908)  165  Fed. 
Am.  Bankr.  Rep.  511.  An  < 
tbe  court  in  bankruptcy  pro 
against  a  company  owning  tti 
ot  another  company  held  to  aut 
creditor  to  establiab  his  claim 
the  proceeds  of  the  latter  c 
Carroll  v.  Stern  (1915)  223  F 
139  C.  C.  A.  253.  Nor  can  a 
who  lent  money  to  the  bankrup 
barred  from  proving  his  claim 
fact  that  be  himself  borrowed  t' 
ey  from  a  bank,  pledging  aa  c 
the  note  and  security  given  bin 
bankrupt  Ohio  Valley  Bant 
Mack  (1906)  163  Fed.  155,  8S  ' 
605.  20  Am.  Bauhr,  Hep.  40. 

One  who  aells  property  on  c 
a  third  person,  who  turns  it  o 
corporation  which  does  not  bi 
party  to  the  contract  of  sale.  < 
thereby  become  a  creditor  of  i 
poratioD  so  aa  to  be  entitled  to 
claim  against  its  estate  in  ban 
In  re  Builders'  Lumber  Co.  (D.  I 
148  Fed.  244,  17  Am.  Bankr.  R 

The  rule  that  one  may  tske  ai 
of  a  contract  to  which  he  wa 
party,  but  which  waa  made  lor 
cfit  between  two  other  persons 
effective  in  bankruptcy,  but  hii 
to  the  agreement  must  have  be< 
effective  before  the  bankruptcj 
promisor.  Blake  v.  Atlantic  Ni 
(1012)  33  R.  I.  464,  82  AtL  22 
R.  A.  (N.  S.)  874. 

It  is  also  a  rule  that  a  credi 
bankrupt,  who  is  also  bis  deb' 
larger  amount,  will  not  be  pern 
prove  tiis  claim  againet  tbe  ei 
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lonif  as  hie  own  debt  remains  unpaid. 
In  re  Gereon  (D.  O.  1901)  105  Fed. 
893,  5  Am.  Bankr.  Rep.  850;  In  re 
Wiener  &  Goodman  Shoe  Co.  (D.  O. 
18d9)  d6  Fed.  949,  3  Am.  Bankr.  Rep. 
200. 

Where  the  father  of  a  bankrupt,  to 
whom  the  bankrupt  was  indebted,  died 
after  his  adjudication,  the  right  of  the 
executor  to  prove  the  full  indebtedness 
against  the  estate  in  bankruptcy  is  not 
affected  by  the  fact  that  the  father,  by 
his  will,  left  the  bankrupt  a  share  of 
his  estate,  from  which  any  indebtedness 
due  from  the  bankrupt  was  directed  to 
be  deducted.  In  re  Woods  (D.  O.  1904) 
133  Fed.  82,  13  Am.  Bankr.  Rep.  240. 

3.  Estoppel  to  prove  claim.— The  or- 
dinary principles  of  estoppel  apply  to 
a  creditor  seeking  to  prove  a  claim  in 
bankruptcy.  Sledge  v.  Denton  (Tex. 
Civ.  App.  1912)  147  S.  W.  281.  The 
rule  that  a  creditor  having  his  choice 
between  two  inconsistent  remedies  must 
make  his  election  and  cannot  pursue 
both,  applies  to  a  proof  of  debt  in 
bankruptcy.  Du  Vivier  &  Co.  v.  Gal- 
Uce  (C.  C.  A.  1906)  149  Fed.  118,  17 
Am.  Bankr.  Rep.  557.  Lender  of  mon- 
ey to  corporation,  who  received  stock 
under  an  agreement  that  he  might  elect 
to  retain  the  stock  or  demand  repay- 
ment of  the  loan,  but  who  had  not 
elected  prior  to  bankruptcy,  held  estop- 
ped from  demanding  his  rights  as  cred- 
itor. In  re  W.  A.  Silvernail  Co.  (D.  O. 
1914)  218  Fed.  977.  One  cannot  re- 
scind a  contract  and  recover  the  orig- 
inal consideration,  and  at  the  same  time 
prove  a  claim  in  bankruptcy  upon  the 
contract  itself.  In  re  Kenyon  (D.  C. 
1907)  156  Fed.  863,  19  Am.  Bankr. 
Rep.  194;  Scott  v.  Abbott  (1908)  160 
Fed.  573,  87  C.  C.  A.  475,  20  Am. 
Bankr.  Rep.  335.  And  see  In  re  Hirsch- 
man  (D.  C.  1000)  104  Fed.  69,  4  Am. 
Bankr.  Rep.  715;  In  re  Howard  (D. 
C.  1900)  100  Fed.  630,  4  Am.  Bankr. 
Rep.  69.  But  where,  prior  to  the  bank- 
ruptcy, a  claimant  sought  to  replevin 
the  balance  of  a  bill  of  goods  remaining 
in  the  bankrupt*s  possession  unsold,  in 
which  he  was  unsuccessful,  it  was  held 
that  he  was  entitled  to  file  against  the 
bankrupt's  estate  for  his  whole  claim. 
In  re  Venstrom  (D.  C.  1913)  205  Fed. 
325,  30  Am.  Bankr.  Rep.  569.  And  see 
Boden  &  Haac  v.  Lovell  (C.  O.  A. 
1913)  203  Fed.  234,  30  Am.  Bankr. 
Rep.  353,  where  certain  foreign  attach- 
ment litigation  was  held  unavailable  to 
sustain  an  estoppel  preventing  claim- 
ants from  asserting  claims  not  .involved 
in  such  litigation  against  the  bankrupt. 

A  creditor  of  a  bankrupt  who,  after 
the  bankruptcy,  has  taken  a  new  prom- 
ise based  on  the  original  debt,  is  not 
thereby  precluded  from  maintaining  his 
proof  against  the  estate  in  bankruptcy 
and  receiving  dividends  thereon,  and  at 
the  same  time  proceeding  against  the 
bankrupt  on  the  new  obligation,  so  long 
as  he  receives  but  a  single  satisfaction 


of  his  debt.  In  re  Sweetser  (D.  C. 
1904)  128  Fed.  165,  affirmed,  Dowse  v. 
Hammond  (1904)  130  Fed.  108,  64  C. 
C.  A.  437.  And  the  fact  that  a  cred- 
itor, prior  to  the  bankruptcy,  had  be- 
gun a  suit  to  set  aside  a  deed  as  fraud- 
ulent does  not  estop  him,  on  the  deter- 
mination of  the  suit  against  him,  from 
claiming  the  benefit  of  a  lien  reserved 
by  such  deed  for  his  benefit  Maxwell 
V.  McDaniels  (C.  C.  A  1912)  195  Fed. 
426,  27  Am.  Bankr.  Rep.  692.  So  where 
the  bankrupt  commenced  a  suit  before 
his  bankruptcy,  which  was  tried  after 
the  adjudication,  and  the  defendant  in 
that  action  set  up  in  defense  a  particu- 
lar claim  as  a  distinct  cause  of  action, 
but  offered  no  evidence  in  support  of 
it,  and  judgment  went  in  favor  of  the 
bankrupt,  this  does  not  estop  such  de- 
fendant from  proving  his  claim  in  the 
bankruptcy  proceedings.  In  re  Peo-* 
pie  s  toafe  Deposit  &  Sav.  Inst  (D.  C. 
1878)  Fed.  Cas.  No.  10,971.  Where, 
subsequent  to  bankruptcy,  creditor  re- 
covered judgment  against  bankrupt  and 
surety,  such  creditor's  release  and 
waiver  of  right  to  participate  in  divi- 
dends held  not  to  prevent  surety's 
proof  of  claim.  Ealpatrick  v.  United 
States  Fidelity  &  Guaranty  Co.  (C.  C. 
A.  1916)  228  Fed.  587.  And  though 
one  named  as  assignee  in  a  general  as- 
signment for  the  benefit  of  creditors, 
which  is  voided  by  the  bankruptcy  of 
the  assignor,  has  accepted  the  trust, 
this  does  not  preclude- him  from  prov- 
ing a  bona  fide  debt  which  he  has 
against  the  bankrupt  In  re  Horton 
(D.  C.  1872)  Fed.  Cas.  No.  6,707.  So 
a  mere  covenant  by  a  creditor  not  to 
sue  an  accommodation  acceptor  does 
not  prevent  such  creditor  from  prov- 
ing against  the  drawer's  estate  in  bank- 
ruptcy. Downing  v.  Traders'  Bank  (C. 
C.  1873)  Fed.  Cas.  No.  4,046. 

Where  the  president  of  a  bankrupt 
corporation  had  loaned  money  to  it  on 
notes,  he  is  not  estopped  to  claim  the 
allowance  thereof  against  the  corpora- 
tion's estate  in  bankruptcy  because  of 
statements  of  assets  and  liabilities 
made  at  various  tiipes,  which  did  not 
include  the  notes,  in  the  absence  of  any 
evidence  that  he  had  knowledge  of 
their  contents,  or  that  credit  was  ex- 
tended to  the  corporation,  and  the  posi- 
tion of  creditors  changed,  on  the  faith 
thereof.  Spencer  v.  Lowe  (C.  C.  A. 
1912)  198  Fed.  961,  29  Am.  Bankr. 
Rep.  876.  Claimant,  having  contribut- 
ed $50,000  to  a  bankrupt  corporation, 
which  was  thereafter  represented  as 
an  increase  in  capital,  and  held  him- 
self out  as  connected  with  the  business, 
held  estopped,  as  to  creditors  who  re- 
lied thereon,  to  daim  that  he  was  a 
creditor  and  not  a  stockholder.  In  re 
Desnoyers  Shoe  Co.  (D.  C.  1914)  210 
Fed.  533.  In  bankruptcy  proceedings 
against  K.  Co.,  the  principal  stockhold- 
er of  D.  Co.,  a  seller  of  goods  to  D. 
Co.  held  not  estopped  from  establish- 
ing his  claim  against  proceeds  of  D. 
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3(irroIl  T.  Stern  (1915) 
39  C.  C.  A.  263. 
bankrupt'B  bookkeeper 
lodal  statement  vhich 
to  a  bank  es  a  basis  for 
statement  did  not  show 
ipt  was  indebted  to  tbe 
his  salar;,  this  does 
itter  to  file  a  claim  for 
in  the  absenoe  of  evi- 
it  vaa  extended  on  tbe 
itatement.  In  re  Cox 
190   Fed.   962,   29  Am. 


a  and  t 

e  clear!;  fraudulent,  be 
by  such  action,  and  not 

ive  the  claim  as  one  for 
and  so  entitled  to  pri- 

[ematreet   (D.  C.  1903) 

1  Am.  Bankr.  Rep.  823. 

Ian  praol  of  claim.— To 
fraud  as  will  estop  a 
bariuK  with  other  cred- 
itribution  of  the  estate 
D  baokiuptcy,  he  muat 
J  of  some  moral  turpi- 
ot  duty  whereby  the 
were  deceived  to  their 
iduciary  or  confidential 
between  creditors  of  an 
r  Buch  as  will  preclude 
igainat  the  estate  of  the 
uptcy,  of  th«  claim  of  a 
Jiough  knowing  of  the 
Dcy,  fails  to  inform  the 
thereof.  Crowd er  v. 
imiesion  Co.  (1914)  213 
C.  C.  A.  S21,  affirming 
awks   (D.  C.  1913)  204 

litor  of  a  bankrupt  ac- 
es or  assists  him  in  tbe 
scheme  to  delay  oc  de- 
■  creditors,  and  in  fur- 
t  advances  money  or  in- 
he  entire  transaction  is 
y  the  fraud,  and  tbe 
uptcy  wUl  not  aid  tbe 
allowing  claims  for  auch 
peiises  agsinst  the   cs- 

T.  Werkaman  (D.  C. 
.   330,   30  Am.   Bankr. 

Friedman  (D.  C.  190S) 
I  Am.  Bankr.  Bep.  213; 
^man  Hardware  Co.  (D. 
ed.  611,  22  Am.  Bankr. 
e  Lansaw  (D.  C.  1902) 
'  Am.  Bankr.  Rep.  107; 

C.  1900)  98  Fed.  685, 
[tep.  371:  In  re  Hugill 
100  Fed.  616,  3  Am. 
8;    In  re  Hatje   (D.  C. 

B.  548.  Fed.  Caa.  No. 
In  re  Medina  Quarry 
)  179  Fed.  929,  24  Am- 
9.  And  compare  In  re 
hardware  Co.  (C.  C.  A. 
.   810,   25   Am.    Bankr. 

also,  where  money  is 
ices  made  for  tbe  pur- 


pose of  establisUng  a  Sctltloi 
for  the  bankrupt  and  so  enat 
to  cheat  others.  In  r«  Fried 
C.  1906)  164  Fed.  131,  21  Am 
Rep.  213;  In  re  Boyca,Dry  Q 
(D.  C.  1904)  133  Fed.  100, 
Bankr.  Rep.  2S7.  And  ao 
creditor  has  attempted  to  gal; 
vantage  over  other  creditors  b 
ing  in  hia  proof  fictitious  item 
agge rated  amounts,  or  by 
fraudulent  or  illegal  and  non- 
claims,  bis  proof  will  not  be 
even  to  the  extent  of  an  hoi 
which  may  be  included  in  it,  be 
rejected  as  an  entirety.  In  r 
man  (D.  C.  1908)  164  Fed. 
Am.  Bankr.  Bep.  213;  In  re  I 
C.  1900)  106  Fed.  603,  5  Am 
Rep.  406;  In  re  Elder  (D.  C. 
N.  B.  R.  670,  Fed.  Cos.  Nt 
Marrett  v.  Atterbury  (C.  C-  1 
N.  B.  R.  225,  Fed.  Cas.  No.  9, 

Fraudulent  conduct  barring 
a  claim  in  bankruptcy  occurre 
a  creditor  holding  collateral 
under  a  pledge,  took  tbe  opp 
as  soon  as  a  petition  in  bankri 
been  Sled,  to  a  ell  the  security 
sett  at  a  pretended  auction  at 
fraction  of  its  face  value,  and 
notice  to  any  party  in  interest 
Mertens  <D.  C.  1905)  134  f 
14  Am.  Bankr.  Bep.  226. 
Turner  v.  Metropolitan  Trust 
C.  A.  1913)  207  Fed.  495,  whei 
chase  of  pledged  collateral 
pledgee  waa  held,  under  the  p 
circumstances,  not  to  prevei 
against  the  estate  in  bankrupt 

There  ia  nothing  illegal  in  e 
ing  to  buy  up  all  the  daima  agi 
estate  of  a  bankrupt,  for  the 
of  staying  the  bankruptcy  pre 
altogether;  and  if  the  purcha 
in  this,  he  should  nevertheless  I 
ed  to  prove  such  claims  as  he 
quired  as  though  he  were  an 
creditor.  In  re  Fcaae  (D.  C. 
N.  B.  R.  173.  Fed.  Caa.  No.  1( 
re  Stracban  (D.  C.  1872)  Fed. 
13,619.  An  agreement  by  one  i 
solvent's  creditor  a  to  ad  vane 
with  which  to  moke  a  composil 
his  creditors,  on  considerotion 
insolvent  would  pay  euch  credit 
in  full,  held  not  fraudulent,  i 
preclude  the  creditor  from  suba 
proving  its  whole  debt  against 
solvent's  estate  in  bankruptcy. 
Hawks  (D.  C.  1913)  204  F 
That  a  person  adjudged  a  ban 
1010  made  a  composition  at 
vritb  bis  creditors  in  1690,  and 
secret  agreement  with  A.,  one 
to  pay  bia  claim  in  full  in  consi 
of  a  loan  of  the  money  require 
the  other  creditor  a  the  con 
percentage,  held  not  ground  fi 
lowBuce  of  A.'a  claim  againat  tl 
rupt's  estate,  where  the  credit 
er  rescinded  the  composition, 
debtor,  after  execution  of  the  < 
tlon,  had  voluntarily  paid  A.  t 
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ey  loaned.  That  one  creditor  who  had 
advanced  money  to  the  debtor,  know- 
ing  him  to  be  insolvent,  but  believing 
that  such  money  would  enable  him  to 
become  sufficiently  prosperous  to  pay 
his  debts,  failed  to  notify  the  other 
creditors  of  the  debtor's  insolvency  held 
not  to  constitute  a  breach  of  duty, 
fraud,  or  deceit  on  the  other  creditors 
or  to  authorize  disallowance  of  such 
creditor's  claim  against  the  estate  of 
such  debtor  in  bankruptcy.  Crowder 
V.  Allen -West  Commission  Co.  (1914) 
213  Fed.  177,  120  C.  C.  A.  521,  affirm- 
ing decree  In  re  Hawks  (D.  C.  1913) 
204  Fed.  309. 

The  act  of  a  creditor  in  withholding 
from  record  a  chattel  mortgage  secur- 
ing his  debt,  by  agreement  with  the 
mortgagor,  until  the  latter's  bankrupt- 
cy, while  it  may  render  the  mortgage 
invalid  as  a  lien  as  against  subsequent 
creditors  without  notice,  does  not  of  it- 
self affect  his  right  to  prove  his  debt 
in  bankruptcy,  nor  subordinate  it  to  the 
claims  of  subsequent  creditors.  In  re 
Ewald  &  Brainard  (D.  C.  1905)  135 
Fed.  168,  14  Am.  Bankr.  Rep.  267;  In 
re  Abell  (1912)  198  Fed.  484,  117  C. 
C.  A.  243.  But  see  In  re  Thweatt  (D. 
C.  1912)  199  Fed.  319,  29  Am.  Bankr. 
Rep.  84. 

Such  fraudulent  conduct  on  the  part 
of  a  creditor  as  will  forfeit  his  right  to 
prove  against  the  bankrupt  estate  may 
also  operate  to  the  disadvantage  of  oth- 
ers who,  though  not  directly  implicat- 
ed, are  still  bound  by  his  acts,  as  in  the 
case  of  a  partner  who,  though  innocent 
himfielf,  cannot  disavow  fraudulent  acts 
of  bis  copartner  done  in  the  firm  name. 
Capelle  v.  Hall  (D.  C.  1875)  12  N.  B. 
R.  1.  Fed.  Cas.  No.  2,391.  And  where 
the  holder  of  a  note  has  forfeited  his 
claim  against  the  estate  of  the  bank- 
rupt maker  by  taking  a  preference,  the 
guarantors  of  the  note  have  no  right 
to  prove  it  against  the  estate,  their  li- 
ability having  been  discharged  by  the 
principal.  In  re  Ayers  (D.  C.  1874) 
Fed.  Cas.  No.  685. 

5.  Nature  of  claims  provabied^Any 
debt  which  is  recoverable  either  at 
law  or  in  equity  is  provable  in  bank- 
ruptcy. In  re  Jordan  (D.  C.  1880)  2 
Fed.  319;  In  re  H.  V.  Keep  Shirt  Co. 
(D.  C.  1912)  200  Fed.  80,  28  Am. 
Bankr.  Rep.  765.  See  In  re  Hawks  (D. 
'  C.  1913)  204  Fed.  309,  30  Am.  Bankr. 
Rep.  365.  "Provable"  debts  and  "al- 
lowable" debts  in  bankruptcy  are  not 
necessarily  equivalent  terms.  On  the 
distinction,  see  R.  P.  Williams  &  Co. 
V.  United  States  Fidelity  &  Guaranty 
Co.  (1912)  11  Ga.  App.  635,  75  S.  B. 
1067.  Claims  which  are  entitled  to  pri- 
ority under  the  statute  (such  as  claims 
for  wages  of  labor)  are  provable  and 
must  be  proved.  But  the  fact  that  a 
father  employed  "his  minor  son  to  work 
as  bis  chief  clerk,  while  the  son  paid 
board  to  his  mother,  does  not  establish 
an  emancipation  of  the  son,  so  as  to 
entitle  him  to  prove  a  claim  for  wages 


against  his  father's  estate.  In  re  Riff 
(D.  C.  1913)  205  Fed.  406,  30  Am. 
Bankr.  Rep.  594.  Where  a  bankrupt 
prior  to  the  bankruptcy  promised  to 
pay  his  minor  children  for  their  serv- 
ices in  his  store,  with  intent  to  relin- 
quish his  claim  to  their  services,  their 
claims  for  services  were  provable  in 
bankruptcy.  In  re  Kanter  (D.  O.  1914) 
215  Fed.  276. 

Any  debt  which  may  be  proved  by 
complying  with  any  of  the  provisions 
of  the  statute  is  provable  in  bankrupt- 
cy. Rankin  v.  Florida,  A.  &  G.  C.  R. 
Co.  (D.  C.  1868)  1  N.  B.  R.  647,  Fed. 
Cas.  No.  11,567.  The  fact  that  a  daim 
arises  as  a  consequence  of  the  bank- 
ruptcy is  sufficient  to  render  it  prov- 
able as  a  fixed  liability  absolutely  ow- 
ing at  the  date  of  the  petition.  In  re 
Neff  (1907)  157  Fed.  57,  84  C.  0.  A. 
561,  19  Am.  Bankr.  Rep.  23. 

A  claim  against  the  bankrupt  for 
money  loaned  is  liquidated  and  prova- 
ble in  bankruptcy.  In  re  Halsey  Elec- 
tric Generator  Co.  (D.  C.  1908)  163 
Fed.  118,  20  Am.  Bankr.  Rep.  738. 
A  claim  upon  an  open  account  or  ac- 
count current  is  provable  in  bankrupt- 
cy. In  re  Stanton  (C.  C.  1845)  Fed. 
Cas.  No.  13,295. 

It  is  no  objection  to  the  proof  and 
allowance  of  a  claim  that  it  is  of  such 
a  character  as  not  to  be  barred  or  re- 
leased by  the  bankrupt's  discharge,  as 
in  the  case  of  a  debt  created  by  him  by 
fraud  or  while  acting  in  a  fiduciary 
capacity.  In  re  Tebbetts  (C.  C.  1842) 
Fed.  Cas.  No.  13,817;  Bourne  v.  May- 
bin  (C.  G.  1877)  Fed.  Cas.  No.  1,700. 
A  debt  evidenced  by  a  note  or  other 
writing  is  provable  notwithstanding  the 
fact  that  it  is  expressed  to  be  payable 
in  a  particular  species  of  currency  or 
in  gold  coin.  In  re  Whittaker  (D.  C. 
1870)  4  N.  B.  R.  160,  Fed.  Cas.  No. 
17,598;  In  re  Elder  (D.  C.  1870)  Fed. 
Cas.  No.  4,326.  Such  a  debt  is  prova- 
ble though  it  was  stipulated  to  be  paid 
in  labor  and  merchandise.  In  re  Spot 
Cash  Hooper  Co.  (D.  C.  1911)  188 
Fed.  861,  26  Am.  Bankr.  Rep.  546;  Mc- 
MuUin  V.  Bank  of  Penn  Tp.  (1845)  2 
Pa.  343. 

An  attorney  may  file  and  prove  a 
daim  against  the  bankrupt  for  profes- 
sional services  rendered  to  him  be- 
fore the  bankruptcy  and  in  matters 
not  connected  therewith,  although 
there  was  no  express  contract  fixing 
the  amount  of  his  fees.  In  re  Coney 
Island  Lumber  Co.  (D.  C.  1912)  199 
Fed.  803.  At  least  where  his  services 
conduced  to  the  benefit  of  the  estate 
or  to  its  more  prompt  administration, 
as  where  they  resulted  in  obtaining  a 
reduction  of  taxes  assessed  against  the 
property  or  stopping  the  prosecution 
•  of  an  attachment  suit.  In  re  Duran 
Mercantile  Co.  (D.  C.  1912)  199  Fed. 
961,  29  Am.  Bankr.  Rep.  450.  So  a 
ward  may  prove  his  daim  against  his 
guardian's  estate  in  bankruptcy,  not- 
withstanding the  fact  that  the  accounts 
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L,700.  The  go 
lini  againBt  a  debtor  id 
y  and  sboiild  file  proof 
J.  S.  V.  Murpby  (C.  C. 
689.  In  the  esse  of  a 
mnce  company,  under 
ute,  it  was  held  that  a 
ID  a  covenant  to  repay 
nium  paid  for  insursDce 
)f  the  policy  was  prova- 
pendent  Ins.  Co.  (D.  G. 

No.  7.019.     But  see  In 

.  Co.  fD.'  C.  1872)   fed. 

And  although  money 

bankrupt  was  purely  in 
lonuB,  to  induce  him  to 

locality,  yet  on  bis  fail- 
d  his  ensuing  bankrupt- 

Sturgiss  V.  Meiirer 
,  9,  111  C.  C.  A.  551, 
tep.  851.  Where  a  sub- 
increase  of  stock  paid 
price  thereof,  under  the 
such  payment  ahould  lie 
.  DutU  isBuance  of  the 
re  that  the  corporation 
bankrupt,  the  Bubacrib- 
to  have  his  claim  al- 
leral  claim  against  the 
■k  V.  Hamilton  (1814) 
t3  C.  C.  A.  223.  Where 
ed  money  to  a  corpora- 
ement  to  pay  divideodB 
tock,  1 


pay  II 

^ock  therefor  when,  the 
pital  should  be  increas- 
:b  of  the  consideration 
.  were  valid  and  suffi- 
ce claimant  could  not 
for  the  whole  amount 
e  theory  that  the  con- 
i  for  want  of  mutuality 
In  re  Deenoyers  Shoe 
>  210  Fed.  533. 

debt  was  not  original- 
'  the  bankrupt,  yet  it  he 
(reed  to  pay  it  (aa  in 
buying  a  going  business 
isseta  and  liabilities  to- 
ig  mortgaged  land  with 
of  the  mortgage),  it 
against  hia  estate.     In 

D.  C.  1907)  153  Fed. 
inkr.  Bep.  720;  Begein 
))  123  Ind.  leo,  23  N. 
here   a   aale   by   an   in- 

the  proceeda  of  which 
>ay  certain  creditors  in 
aside  a  a  constructively 
to  other  creditors,  the 
'Blid  claim  against  the 
!  in  bankruptcy  for  the 
money  he  paid,  less  the. 
etting  aside  the  sale. 
[1906)  144  Fed.  381,  75 

Am.  Bankr.  Rep.  419. 
.ea   where   the   eeparnte 
[larried  woman  is  liable 


in  e()uity  for  her  busineas  obli 
though  under  the  local  law  sh< 
technically  a  tree  trader,  if 
gsges  in  business  on  her  own 
her  obligations  contracted  in  t! 
nesB  are  provable  debta  in  ban 
MacDonald  v.  Tefft-Weller  Co. 
128  Fed.  381,  63  C.  C.  A.  123.  I 
A.  lOfl.  11  Am.  Banfer.  Rep.  8C 

The  amount  contributed  by 
aer  to  the  capital  of  Ihe  par 
cannot,  on  the  bankruptcy  of  t 
be  proved  as  a  debt  entitled  t 
ratably  with  the  claims  of  the 
creditors.  In  re  W.  J.  Floyd  & 
C.  1907)  153  Fed.  206,  19  Am. 
Bep.  438. 

Where  one  induces  others 
with  him  in  a  purchase  of  prop 
rep  reset!  tati  one  as  to  its  valu 
prove  to  be  incorrect,  but  with 
e  I  press  promise  to  reimburse  t 
any  loss  which  they  may  sust 
law  will  not  raise  such  a  pro 
implication,  so  aa  to  create  a 
fia  on  ao  implied  contract  ] 
against  his  estate  in  bankruptcy 
ter  V.  Henking  (1908)  158  F 
86  C.  C.  A.  140,  16  L.  «.  A. 
1151,  19  Am,  Bankr.  Bep.  300. 

Owelty  of  partition  is  a  legal 
on  the  land,  but  not  created  by 
tract  of  the  parties  but  by  t 
and  therefore  ia  not  provable  i 
ruptcy.  El  parte  Walker  (18! 
N.  C.  340, 12  S.  E.  136. 

Where  one  institutes  a  suit 
his  debtor  and  against  another 
nishee,  and  Che  tatter  goes  int 
ruptcy  before  the  recovery  of  ai 
ment,  the  creditor  has  no  | 
claim  against  the  garniahee'a 
Ex  parte  Columbian  Ins.  Co. 
1871)  Fed.  Gas.  No,  3.037.  A  c 
an  account  of  prc^ta  against  an 
er  of  a  patent-right  is  not  ] 
against  his  estate  in  bankrup 
re  Boston  &  F.  Iron  Works 
1885)  23  Fed.  880,  citing  Boot 
way  Co.  (1881)  105  U.  S.  189, 
L.  Ed.  976. 

Where  a  bankrupt's  ageot 
authority  exchanged  certain  of  i 
for  bouda,  which  the  bankrupt'e 
aold  without  knowledge  of  the 
lack  of  authority,  the  trustee  c 
pudiate  the  transfer  on  retun 
bonds,  if  possible,  or  to  per 
other  party  to  file  an  amendi 
for  their  value.  In  re  Charles  '. 
ridpe  Lumber  Co.  (D.  C.  1914)  '. 
973. 

A  pledgee  of  the  bonds  of  a  I: 
corporation  pledged  to  aecure 
note,  which  purchased  the  boni 
sold  nt  public  auction,  held,  in 
facts  shown,  entitled  to  prove  t 
against  the  estate.  Turner  v, 
politan  Trust  Co.  of  City  of  Ni 
(C.  C.  A.  1913)  207  Fed.  495. 

6.  Amount  of  claim   provable 

claim  by  one  member  of  a  sync 
banking  firms  aKainat  the  eats 
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bankrupt  member,  the  court  will  ex- 
amine into  the  accounts  of  all  the  mem- 
bers,  in  order  to  make  a  definite  allow- 
ance against  the  bankrupt's  estate.  In 
re  Cooke  (D.  O.  1875)  12  N.  B.  R.  30, 
Fed.  Cas.  No.  3,170. 

"Where  a  corporation  gave  its  note 
to  a  bank  for  the  indebtedness  of  a  third 
party,  for  which  it  was  not  responsible, 
and  also  for  its  own  debt,  the  note  was 
invalid  in  the  hands  of  the  bank  (hav- 
ing knowledge  of  the  facts)  to  the  ex- 
tent of  the  amount  of  the  debt  of  the 
third  party,  and  it  was  held  that  the 
bank's  claim  against  the  estate  of  the 
corporation  in  bankruptcy  must  be  re- 
duced to  the  amount  which  the  corpo- 
ration itself  owed  when  the  note  was 
given.  Ma  pes  v.  German  Bank  of  Til- 
den  (1910)  176  Fed.  89,  99  C.  O.  A. 
609,  23  Am.  Bankr.  Rep.  713. 

Where  a  manufacturer  consigned 
goods  to  factors,  who  advanced  him 
their  notes  to  an  amount  larger  than 
was  ultimately  realized  on  the  goods, 
which  notes  were  indorsed  by  him  and 
discounted,  and  both  parties  became 
bankrupt,  and  the  factors,  employing 
the  goods  then  in  their  possession, 
made  a  composition  with  their  credi- 
tors, including  the  holders  of  the  notes, 
who  reserved  the  right  to  prove  in  full 
against  all  other  parties  to  them,  it 
was  held  that  such  creditors,  in  proving 
against  the  estate  of  the  manufacturer, 
wc»'ild  not  be  required  to  give  credit  for 
the  full  amount  received  by  them  on 
the  composition,  but  would  be  required 
to  abate  their  proof  by  giving  credit  for 
the  property  of  such  manufacturer  so 
employed  by  the  factors,  which  might, 
upon  their  application,  have  been  ap- 
plied towards  paying  their  debts.  Ex 
parte  Harris  (D.  O.  1877)  Fed.  Oas. 
No.  6,109. 

An  indorsee  before  maturity  of  a  ne- 
gotiable note,  wilhout  notice  of  exist- 
ing equities,  can  only  prove  against 
the  estate  of  the  maker  the  amount 
paid  therefor.  In  re  Shelbourne  (D. 
C.  1879)  19  N.  B.  R.  359,  Fed.  Cas. 
No.  12,745.  And  so,  where  a  mort- 
gage is  given  to  indemnify  the  mort- 
gagee for  his  advances,  and  he  loans 
his  acceptances  to  the  mortgagor,  and 
after  the  bankruptcy  of  the  latter, 
buys  up  the  paper  at  a  discount,  he 
can  charge  against  the  mortgaged  prop- 
erty only  what  he  paid  in  cash  to  take 
up  the  acceptances.  Ex  parte  Ames 
(D.  C.  1871)  Fed.  Cas.  No.  323.  But 
the  pledgee  of  notes  held  to  secure  a 
debt  in  a  smaller  amount  may  prove 
them  against  the  maker's  estate  to 
their  fuU  amount,  and  receive  dividends 
to  the  extent  of  his  debt.  .  In  re  Anger 
Baking  Co.  (C.  C.  A.  1915)  228  Fed. 
181;  Bailey  v.  Nichols  (D.  C.  18G9) 
2  N.  B.  R  478,  Fed.  Cas.  No.  741. 
Where,  prior  to  bankruptcy,  claimant 
sought  to  replevin  the  balance  of  a  bill 
of  goods  remaining  in  the  bankrupt's 
possession  unsold,  in  which  it  was  un- 
successful, it  was  entitled  to  file  against 


the  bankrupt's  estate  for  its  whole 
claim.  In  re  Venstrom  (D.  C.  1913) 
205  Fed.  325. 

In  a  case  where  the  fund  to  be  dis- 
tributed among  the  creditors  of  a  bank- 
rupt storage  company  consisted  entire- 
ly of  the  proceeds  of  insurance  on  the 
property  of  such  creditors,  burned 
while  in  storage,  the  amount  of  which 
bad  been  determined  by  an  agreement 
between  the  insurers  and  the  respective 
owners  as  to  the  value  of  the  property 
of  each,  it  was  held  that  the  creditors 
were  bound  by  such  valuations  as  be- 
tween themselves,  and  one  cannot  be 
permitted  to  prove  a  larger  claim.  In 
re  Reliance  Storage  &  Warehouse  Co. 
(D.  C.  1900)  105  Fed.  351,  5  Am. 
Bankr.  Rep.  249.  So,  where  the  bank- 
rupt's brokers  were  carrying  stocks  on 
a  margin,  and,  at  the  commencement 
of  the  bankruptcy  proceedings,  could 
have  sold  them  out  at  a  profit,  but  car- 
ried the  stocks  until  a  decline  and 
finally  sold  them  at  a  loss,  all  without 
application  to  the  court,  it  was  held 
that  they  could  not  prove  their  claim 
for  differences  against  the  estate.  In 
re  Daniels  (D.  C.  1875)  Fed.  Cas.  No. 
3,566. 

Where  the  general  manager  of  a  trad- 
ing corporation  (who  was  also  a  stock- 
holder and  director)  had  been  allowed  a 
salary  for  his  services  at  a  fixed  month- 
ly rate,  but  by  the  mere  agreement  of 
the  board  of  directors  without  any  by- 
law or  resolution  or  entry  of  record,  it 
was  held  that  he  was  not  entitled  to 
prove  a  claim  against  the  estate  of  the 
corporation  in  bankruptcy  for  arrears 
of  salary  at  the  rate  so  fixed,  but  only 
for  the  reasonable  value  of  his  services 
as  determined  by  the  court.  In  re 
Grubbs-Wiley  Grocery  Co.  (D.  C. 
1899)  96  Fed.  183,  2  Am.  Bankr.  Rep. 
442. 

For  a  buyer's  breach  of  a  contract 
for  the  manufacture  and  sale  of  cer- 
tain articles  of  merchandise,  the  meas- 
ure of  the  seller's  damage,  on  the  al- 
lowance of  his  claim  against  the  bank- 
iTipt  estate  of  the  buyer,  is  the  differ- 
ence between  the  cost  of  manufacture 
and  the  contract  price,  notwithstand- 
ing the  entire  lot  of  goods  were  not 
nianufactured  or  ready  for  delivery.  In 
re  Duquesne  Incandescent  Light  Co. 
(D.  C.  1910)  176  Fed.  785,  24  Am. 
Bankr.  Rep.  419;  Pratt  v.  Auto  Spring 
Repairer  Co.  (1912)  196  Fed.  495.  116 
C.  C.  A.  261,  28  Am.  Bankr.  Rep.  483. 

Where  an  agreement  indemnifying  a 
contractor's  surety,  containing  an  as- 
signment of  the  contractor's  plant  on 
the  work  in  case  he  should  be  unable 
to  carry  out  the  contract,  was  executed 
more  than  four  months  before  the  con- 
tractor became  bankrupt  and  while  he 
was  solvent,  the  amount  of  the  sure- 
ty's claim  against  the  bankrupt  is  not 
the  amount  which  the  latter  might  have 
paid  by  reason  of  his  liability  on  the 
bonds,  independent  of  the  plant  so  as- 
signed, but  the  amount  of  the  loss  the 
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Buret;  mlcbt  ■aataln  In  completing  the 
contract  with  luch  aid  aa  he  might 
gain  b;  taking  aad  usiog  the  plant 
Wood  T.  United  States  Fidelity  ft 
Guaranty  Co.  (D.  G.  lOOS)  143  Fed. 
424,  16  Am.  Bankr.  Hep.  21. 

7.  Effeot  of  paymtnt  or  latttfaellon.— 

A  note  which  ia  subject  to  an  offset  for 
a  larger  amount  ia  not  a  provable  debt 
in  bankruptcy.  In  re  Ford  (D.  C. 
1878)  18  N.  B.  E.  426,  Fed.  Caa.  No. 
4.932.  A  creditor  cannot  prove  a  claim 
which  he  has  «xpreBBly  waived  or  re- 
leased to  the  bankrupt  In  re  Howard 
(D.  a  1000)  100  Fed.  630.  4  Am. 
£aukr.  Rep.  69.  N'or  a  claim  which  he 
had  previously  settled  hy  an  accord 
and  compromise,  receiving  the  couaid- 
eration  then  agreed  on,  though  leia 
than  the  amount  of  the  debt.  In  re 
Decker  (D.  C.  1875)  Fed.  Caa.  No. 
2,723;  In  te  Lathrop  (D.  G  1869) 
Fed,  Cas,  No.  8,103.  Nor  one  which 
l:aa  been  adjusted  by  accepting  from  the 
trustee  in  bankruptcy  a  surrender  of 
the  property  in  dispute  or  a  quitclaim 
deed,  Kenyon  v.  Mulert  (C.  C.  A. 
1911)  184  Fed.  825,  20  Am.  Bankr. 
Eep.  184;  In  re  Davis  (D.  C,  1910) 
170  Fed.  871,  24  Am.  liankr.  Hep. 
G67.  Proof  ,will  not  be  permitted  upr>n 
BO  much  of  a  claim  as  has  previously 
been  satisfied  by  a  payment  in  cash,  or 
by  a  transfer  and  acceptance  of  prop- 
erty. In  re  Carpenter  (D.  C.  1910) 
179  Fed.  743.  See  Baas-Baruch  & 
Co.  v.  Portuondo  (D.  C.  1905)  138  Fed. 
949,  15  Am.  Bankr.  Rep.  130.  A  ven- 
dor of  goods  under  a  conditional  sale 
tu  the  bankrupt  may  affirm  the  Bale 
and  enforce  a  claim  on  the  notes  given 
by  the  bankrupt,  or  be  may  retp.ke  the 
property,  but  he  cannot  do  both,  and 
if  be  chooses  the  latter  course,  he  can- 
not proTt'  the  noti^s  as  a  claim  agaicst 
the  estate.  In  re  Norton  (D.  C.  1910) 
181  Fed.  901,  24  Am.  Bankr.  Rep.  704; 
In  re  Heinsfurter  (D.  C.  1S09)  97 
'   Fed.  198,  S  Am.  Bankr.  Rep.  113. 

Merely  taking  a  note,  without  any 
payment  on  it.  does  not  discharge  an 
original  debt  having  any  privilegea  un- 
der the  bankruptcy  law,  and  either  may 
be  proved.  In  re  Worcester  County 
{1000)  102  Fed.  808,  42  C.  C.  A.  637,  4 
Am.  Bankr.  Rep.  496;  Dowse  v.  Ham- 
mond (1901)  130  Fed.  103,  64  C.  a 
A.  437. 

The  acceptance  of  sbarea  of  stock  in 
a  corporation  in  lieu  of  payment  of  a 
debt  may  cancel  the  debt  so  that  it  will 
no  longer  be  provable  In  bankruptcy, 
U  the  creditor  expressly  releases  the 
debtor  from  liability.  In  re  Norris  (D. 
C.  1911)  190  Fed.  101,  23  Am.  Bankr. 
Sep.  946.  But  this  is  not  the  case  if 
there  ia  no  sufficient  proof  that  the 
creditor  ever  accepted  the  stock.  In 
n  Blumer  (D.  O.  1882)  11  Fed.  700. 
Or  if  it  was  merely  given  as  a  substi- 
tute for  collateral  security  held  by  the 
creditor  and  is  not  of  value.  In  re 
Lorrilard  (1901)  107  Fed  677,  46  O. 
O.  A.  035,  5  Am.  Bankr.  Rep.  602. 
(11596) 


Where  a  creditor  has  received 
tial  payment  on  bis  debt  under 
eral  asaignment  for  the  benefit  i 
iturs,  made  before  the  bankrac 
Cfcnnot  prove  for  the  whole  of  t 
but  only  for  the  ba'ance  remain 
satisfied.  In  re  Folb  (D.  C.  It 
Fed.  107,  1  Am.  Bankr.  Rep. 
If  Hamilton  <D.  C.  1880)   1  Fi 

Where  the  holder  of  a  note  n 
a  partnership  and  indorsed  by 
the  partners,  both  maker  and  i 
baring  been  adjudicated  bSE 
proves  his  claim  ogainst  the  ; 
abip  estate  after  a  dividend  lu 
declared  and  paid  to  other  cr 
his  right  to  a  preference  in  futi 
idends  cannot  be  considered  eqi 
t(p  a  dividend  actually  declared 
favor,  or  to  en  actual  part  payi 
bis  note  by  the  maker,  and  hi 
is  entitled  to  prove  his  claim 
the  estate  of  the  indorser  for 
amount  ot  the  note.  In  re  Sn 
C.  1901)  106  Fed.  65,  5  Am. 
Rep.  415.  Generally,  tbe  boldi 
note  who  has  received  a.  divider 
the  estate  in  bankruptcy  of  the 
can  prove  only  the  balance  agai 
estate  of  the  bankrupt  indorser. 
Howard  (D.  C.  1871)  4  N.  B. 
Fed.  Cas.  No.  6,760;  In  re  1 
(D.  C.  1880)  14  Fed.  247.  But 
other  hand,  a  creditor  whose  cli 
been  partly  paid  by  an  accomm 
indorser  may  prove  tbe  claim  to 
amount  without  giving  tbe  eati 
btnefit  of  such  part  payment. 
Noyes  Bros.  (1003)  127  Fed.  1 
C.  C.  A.  218,  11  Am.  Bankr.  Re 
S warts  V.  Fourth  Nat  Bank 
117  Fed.  1,  64  C.  C.  A.  387, 
Bankr.  Rep.  673.  Where  a  < 
has  received  partial  payment 
debt  from  a  surety  of  tbe  bankri 
right  to  prove  the  claim  for  ilt 
amount,  against  the  estate  in  bni 
cy,  is  in  the  creditor  ia  prefer 
the  surety.  In  re  Hey  man 
1899)  95  Fed.  800,  2  Am.  Bank 
651. 

8.  Time   of   acorual  «f  claim 

provability  of  a  claim  depends  u 
status  at  tbe  time  of  tbe  filing 
petition  in  bankruptcy,  which 
date  when  tbe  right  of  credit 
share  in  tbe  estate  becomes  fiie 
any  claim  which  la  not  then  a  p 
debt,  as  defined  In  tbe  act,  cai 
proved  although  it  may  thereafti 
within  such  definition.  Zav 
Reeves  (1913)  227  U.  S.  625,  : 
Ct.  365.  67  L.  Ed.  676,  29  Am. 
•Rep.  403;  Seiton  v.  Dreyfus 
219  U.  S.  339,  31  Sup.  Ot  256 
Ed.  244,  25  Am.  Bankr.  Rep.  3 
re  American  Vacuum  Cleaner  ( 
C.  1911)  192  Fed.  939,  28  Am. 
Bep.  621;  Swarta  v.  Fourth  Nal 
(1902)  117  Fed.  1,  54  C.  C.  A.. 
Am.  Bonkr.  Rep.  673;  In  re  P« 
&  Co.  (D.  C.  1905)  137  Fed.  : 
Am.  Bnnkr.  Rep.  728.  A  debt  o 
which  did  not  accrue  or  come  h 
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iatence  until  after  the  filing  of  the  pe* 
tition  is  not  provable.  Colman  Go.  v. 
Withoft  (C.  C.  A.  1912)  195  Fed.  250, 
28  Am.  Bankr.  Rep.  328;  In  re  Walker 
(D.  C.  1910)  176  Fed.  455,  28  Am. 
Bankr.  Rep.  805;  In  re  Reading  Hosie- 
ry Co.  (D.  C.  1909)  171  Fed.  195,  22 
Am.  Bankr.  Rep.  5^;  In  re  Rome  (D. 
C.  1908)  162  Fed.  971,  19  Am.  Bankr. 
Rep.  820;  In  re  Black  Diamond  Copper 
Mining  Co.  (1908)  11  Ariz.  415,  95 
Pac.  117;  In  re  Riker  (D.  C.  1878) 
18  N.  B.  R  393,  Fed.  Cas.  No.  11,833; 
In  re  Merrell  (D.  C.  1884)  19  Fed.  874; 
In  re  Ward  (D.  C.  1882)  12  Fed.  325; 
Phenix  Nat.  Bank  v.  Waterbury  (1908) 
123  App.  Div.  453,  108  N.  Y.  Supp.  391. 
And  it  is  immaterial  that  the  claim  was 
for  money  loaned  to  the  bankrupt  to 
be  ased  in  complying  with  the  terms  of 
a  composition  agreement.  Zavelo  v.  J. 
S.  Reeves  &  Co.  (1911)  171  Ala.  401, 
54  Sonth.  654.  And  it  is  immaterial 
that  the  debt  accrued  or  came  into  ex- 
istence before  any  adjudication  was 
made  upon  the  petition,  if  it  did  not  ex- 
ist when  the  petition  was  filed;  for 
the  statute  is  explicit  in  fixing  the  date 
of  filing  the  petition,  and  not  the  dat6 
of  the  adjudication,  as  the  decisive 
time.  In  re  Burka  (D.  C.  1900)  104 
Fed.  326,  5  Am.  Bankr.  Rep.  12;  In 
re  Merrill  (D.  O.  1884)  21  Fed.  120. 
Compare  Spalding  v.  Dixon  (1848)  21 
Vt.  46. 

Where  the  filing  of  a  petition  in  bank- 
ruptcy operates  as  a  breach  of  an  ex-  > 
ecutory  contract,  bt^cause  equivalen^  to 
a  refusal  to  perform,  the  filing  of  the 
petition  and  the  accrual  of  a  claim  for 
damages  are  contemporaneous,  and  the 
creditor  may  prove  his  claim  for  dam- 
ages as  one  existing  at  the  time  of  the 
filing  of  the  petition.  In  re  Swift 
(1901)  112  Fed.  315.  50  C.  O.  A.  264, 
7  Am.  Bankr.  Rep.  374. 

A  claim  founded  upon  an  open  ac- 
count or  a  contract  is  not  provable 
in  bankruptcy  unless  it  existed  at  the 
time  of  the  filing  of  the  petition.  Col- 
man Co.  V.  Withoft  (C.  G.  A.  1912) 
195  Fed.  250,  28  Am.  Bankr.  Rep.  328; 
In  re  Roth  &  Appel  (1910)  181  Fed. 
667,  104  G.  G.  A.  649,  31  L.  R.  A.  (N. 
S.)  270,  24  Am.  Bankr.  Rep.  588;  In 
re  Swift  (1901)  112  Fed.  315,  50  C.  C. 
A.  264,  7  Am.  Bankr.  Rep.  374;  In  re 
Adams  (D.  C.  1904)  130  Fed.  381,  12 
Am.  Bankr.  Rep.  368;  In  re  Burka  (D. 
C.  1900)  104  Fed.  326,  5  Am.  Bankr. 
Rep.  12.  A  debt,  to  be  provable  in 
bankruptcy,  must  continue  to  exist  in 
the  same  condition  after  as  at  the  time 
of  the  commencement  of  the  proceed- 
ings; and  proof  of  a  claim  as  indorser 
opon  a  note  made  by  the  bankrupt  will 
be  disallowed  where  it  appears  that, 
after  the  adjudication  of  bankruptcy,  a 
new  note  had  been  given  and  the  first 
note  taken  up.  In  re  Montgomery  (D. 
.  C.  1869)  3  N.  B.  R  426,  Fed.  Gas.  No. 
9,730.  Gn  this  principle  also,  a  claim 
against  a  bankrupt  for  work  done  under 
a  contract  after  the  filing  of  the  peti- 
tion cannot  be  proved  as  a  debt  against 


the  estate,  although  the  contract  was 
entered  into  before  the  commencement 
of  the  proceedings,  but  was  then  wholly 
executory.  In  re  Adams  (D.  C.  1904) 
130  Fed.  381,  12  Am.  Bankr.  Rep.  368. 
Where  an  assignor  held  a  bond  secured 
b3  mortgage  against  the  bankrupt  at 
the  time  the  petition  was  filed,  and  the 
property  was  sold  and  a  judgment  for 
a  deficiency  was  entered  a  month  after 
the  bankruptcy,  the  assignor  had  a 
claim  which  was  provable  though  not 
yet  recoverable  at  the  time  of  the  filing 
of  the  petition.  In  re  Fitzgerald  (D. 
C.  1911)  191  Fed.  95,  28  Am.  Bankr. 
Rep.  773. 

9.  Claims  on  contraots^^The  provi- 
sion of  this  section  for  the  proof  of 
claims  founded  on  an  "open  account 
or  upon  a  contract  express  or  im- 
plied*' is  not  limited  by  the  provision 
that  debts  may  be  proved  and  allowed 
which  are  a  "fixed  liability,  evidenced  by 
a  judgment  or  instrument  in  writing, 
absolutely  owing."  In  re  Lyons  Beet 
Sugar  Refining  Co.  (D.  C.  1911)  192 
Fed.  445,  27  Am.  Bankr.  Rep.  610. 
CONTRA,  In  re  D.  C.  Clark  Shoe  Co. 
(D.  C.  1913)  211  Fed.  341.  An  ac- 
count for  the  balance  due  for  goods  sold 
and  delivered  is  a  provable  debt. 
Standard  Sewing  Machine  Co.  v.  Kat- 
tell  (1909)  132  App.  Div.  539,  117  N. 
Y.  Supp.  32.  So  is  the  amount  due  on 
a  conditional  sale  of  property,  provided 
such  sale  is  not  Invalid  under  the  laws 
of  the  state.  In  re  Gray  (D.  G.  1908) 
170  Fed.  638,  21  Am.  Bankr.  Rep.  375. 
So  is  a  fixed  sum  due  for  subscriptions 
to  a  mercantile  agency.  In  re  Glick 
(D.  C.  1911)  184  Fed.  967,  25  Am. 
Bankr.  Rep.  871.  So  is  a  claim  for 
damages  for  breach  of  an  appeal  bond. 
Coe  V.  Waters  (1901)  16  Colo.  App. 
311.  64  Pac.  1054.  Where  a  bankrupt, 
on  full  consideration  paid  before  bank- 
ruptcy, contracted  to  absolutely  pay  the 
claimant  $3  per  day  during  the  remain- 
der of  his  life,  the  claim  was  fixed  and 
provable.  In  re  Miller  (D.  C.  1915) 
225  Fed.  331. 

A  claim  for  damages  for  the  breach 
of  an  executory  contract  is  a  claim 
"founded  upon  a  contract"  within  the 
meaning  of  the  statute,  and  is  provable 
in  bankruptcy,  equally  as  in  the  case 
where  the  contract  itself  is  for  the  pay- 
ment of  a  fixed  sum^  In  re  Frederick 
L.  Grant  Shoe  C3o.  (1904)  130  Fed.  881, 
66  G.  G.  A.  78,  12  Am.  Bankr.  Rep. 
349;  In  re  Adams  (D.  G.  1904)  130 
Fed.  381,  12  Am.  Bankr.  Rep.  368;  In 
re  Stem  (1902)  116  Fed.  604,  54  C.  C. 
A.  60,  8  Am.  Bankr.  Rep.  569;  In  re 
Swift  (1901)  112  Fed.  316,  50  C.  G.  A. 
264,  7  Am.  Bankr.  Rep.  374;  Ex  parte 
Pollard  (D.  C.  1875)  17  N.  B.  R.  228, 
Fed.  Gas.  No.  11,252;  Forest  City 
Steel  &  Iron  Co.  v.  Detroit  &  T.  S.  L. 
R.  Co.  (1908)  154  Mich.  182,  117  N. 
W.  645;  Lothrop  v.  Reed  (Mass.  1866) 
13  Allen,  294.  Compare  Watson  v. 
Merrill  (1905)  136  Fed.  359,  69  G.  G. 
A.  185,  14  Am.  Bankr.  Rep.  453.    And 
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if  the  bankrnpt,  at  the  time  of  tlie 
bBakruptcy,  by  disenabling  Mm  self 
from  performing  hie  part  of  r  particu- 
lar contract,  and  by  repudiatiag  its  ob- 
ligation, conld  give  to  the  other  part; 
the  right  to  malutaiii  at  once  a  suit  in 
whicb  damages  could  be  aaeessed  at 
law  or  in  equity,  then  such  other  part; 
Dia;  prove  as  a  creditor  in  the  bank- 
ruptcy proceedings,  on  the  ground  that 
bankruptcy  is  the  equiTalent  of  disen- 
ablement  aud  repudiation  or  is  an  an- 
ticipatory breach  of  the  contract  In 
re  Pettingitl  &  Co.  (D.  C.  1905)  137 
Fed.  143,  14  Am.  Bankr.  Rep.  728;  In 
re  Swift  (D.  C.  1900)  106  Fed.  403,  S 
Am.  Bankr.  Rep.  335;  Id  re  Saiton 
Furnace  Co.  (D.  C.  1905)  142  Fed.  293, 

15  Am.  Bankr.  Rep.  446:  Pratt  v.  Auto 
Spring  Repairer  Co.  (C.  C.  A.  1912) 
196  Fed.  495,  28  Am.  Bankr.  Rep.  483; 
In  re  Duquesne  Incandescent  Light  Co. 
(D.  C.  1910)  176  Fed.  785,  24  Am. 
Bankr.  Rep.  419;  In  re  Spittler  (D.  G. 
1907)  151  Fed,  942,  18  Am.  Bankr. 
Rep.  425;  In  re  Neff  (1907)  167  Fed. 
57,  84  C.  C.  A.  561, 19  Am.  Bankr.  Rep. 
911;  Id  re  Nationai  Wire  Corp.  (D.  0. 
1909)  166  Fed.  631,  22  Am.  Bankr. 
Hep.  186;  Wood  v.  Fiak  (1913)  156 
App.  Div.  497,  141  N.  y.  Supp.  342; 
Board  of  Commerce  of  Ann  Arbor, 
Micb.,  T.  Security  Trust  Co.  (1915)  22& 
Fed.454, 140C.C.  A,486;  In  re  Frank 
E.  Scott  Transfer  Co.  (a  C.  A.  1914) 
216  Fed.  308,  CONTRA.  In  re  Imperial 
Brewing  Co.  (D.  C.  1906)  143  Fed.  579, 

16  Am.  Bankr.  Rep.  IlOi  In  re  Inman  & 
Co.  (D.  C.  1910)  176  Fed.  312,  23  Am. 
Baufcr.  Rep.  566.  But  this  rule  doea 
not  apply  if  the  claimant  was  himself 
in  default,  for  if  he  failed  to  carry  out 
his  own  part  of  the  contract,  he  cannot 
file  a  claim  tor  damagee.  In  re  Mar- 
gantown  Tin  Plate  Co,  (1911)  184  Fed. 
109,  25  Am.  Bankr.  Rep.  836.  And 
such  a  claim  cannot  be  allowed  for 
more  than  the  amount  of  damagea'ac- 
tnaliy  sustained;  the  court  will  not  al- 
low the  creditor  to  take  this  means  of 
enforcing  a  mere  penalty.  In  re  Bevier 
Wood  Pavement  Co.  (D.  C.  1907)  156 
Fed.  683,  19  Am.  Bankr.  Rep.  462. 
The  claim  cannot  include  a  sum  named 
in  the  contract  as  liquidated  damages, 
where  it  is  not  shown  that  the  claim- 
ant has  sustained  any  actual  damage  by 
tiie  bankrupt's  breach  of  the  contract 
Northwest  Fixture  Co.  t.  Kilbourne  & 
Clark  Co.  (1004)  128  Fed.  256.  62  C. 
C.  A.  638,  11  Am.  Bankr,  Rep,  725. 

A  claim  for  breach  of  contract  may 
be  proved  in  bankruptcy,  though  the 
time  for  performance  bad  not  arrived 
when  the  petition  in  bankruptcy  was 
filed.  Wood  V.  Fisk  (1913)  141  N.  T. 
S.  342,  156  App.  Div.  497.  Where  a 
contract  by  a  bankrupt  to  fnrnish  liv- 
ery and  bsggage  service  to  a  hotel  pro- 
vided that  it  was  subject  to  revocation 
by  the  hotel  on  six  months'  notice,  such 
provision  rendered  the  contract  mutual- 
ly obligatory  for  that  term  only,  which 
limited  the  term  for  which  the  aBsoda- 
tion  was  entitled  to  recover  damages  on 
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ruptcy.    In  re  Frank  E.  Scott 
Co,  (C.  C.  A,  1914)  218  Fed, 

In  a  case  where  one  holdin 
ent  for  an  invention  bad  grai 
corporation  an  eicluaive  li< 
manufacture  the  product,  and 
po ration  had  thereupon  contc 
pay  to  the  patentee  a  bonus  o 
on  the  patented  articles  sold 
guaranty  of  a  minimum  numbt 
the  year,  and  the  corporation 
bankrupt  before  the  end  of  I 
it  was  held  that  the  patentee 
titled  to  prove  a  daim  for  thi 
of  royalty  which  bad  accrued  i 
time  of  the  bankruptcy  at  the  ; 
rate,  irrespective  of  the  numb< 
tides  actually  sold,  but  that 
not  prove  a  daim  for  future 
accruiog  during  the  remainde 
term,  although  he  was  en ti tied 
a  claim  for  damages  for  the  I 
the  contract,  to  be  estimated 
of  the  tact  tbat  the  licensi 
fallen  in,  he  was  at  liberty  tc 
of  it  again.  Id  re  Dr.  Voorhf 
ing  Hood  Co.  (D.  C.  1911)  : 
611. 

The  provision  at  this  sectii 
allows  proof  of  debts  founder 
"contract  express  or  implied." 
given  a  construction  sufficienl 
to  indude  quael  contracts  aria 
a  con  vers  [on  of  property,  wl 
tort  has  been  waived.  Reynold 
York  Trust  Co.  (1911)  183  I 
110.  C.  G.  A.  409,  26  Am.  Bai 
698. 

10.  -^  Contracts  of  sntplo 
One  employed  as  a  salesman, 
tendent,  manager,  secretary,  ( 
regard  his  contract  of  employ 
dissolved  by  the  employer's  i 
tion  in  bankruptcy  (especially 
case  where  the  bankrupt  is  a 
tion  or  a  partnership)  and  may 
claim  for  the  unpaid  balance  ol 
ary  to  the  time  of  the  filing  ol 
tition,  Bi  parte  Pollard  (D.  ' 
Fed.  Cas,  No.  11.2K.  See  ] 
H.  Gladding  Co.  <D.  C.  1908)  : 
709,  9  Am.  Bankr.  Rep.  700. 
salary  was  not  fixed  by  a  writ 
tract  or  other  inatrument  he  a 
the  reasonable  value  of  his 
In  re  Grubbs- Wiley  Grocery 
C.  1899)  96  Fed.  183,  2  Am 
Rep.  442.  And  see  In  re  & 
Tortahie  Elevator  Co,  (D.  C.  II 
Fed.  247,  28  Am.  Bankr.  Rep. 
has  been  ruled  tbat  the  measui 
employe's  damages  in  such  a  ca 
be  the  amount  which  be  woi 
received  under  the  contract  foi 
mainder  of  the  term  fixed,  1< 
amount  as  he  would  be  able 
during  Chat  time  from  other 
In  re  Silverman  (D.  C,  1899)  : 
219,  4  Am.  Bankr.  Rep.  83. 
preponderance  of  authority  n 
effect  that  the  employ^  cannot 
claim  for  any  salary  beyond  i 
of  the  filing  of  the  petition  i 
ruptcy,  on  the  theory  that  bis 
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tion  of  receiving  a  salary  during  the  re- 
mainder of  the  term,  if  it  can  be  called 
a  debt  or  a  claim  for  damages,  is  no 
more  than  a  contingent  liability,  and 
the  present  statute  has  made  no  pro- 
vision for  the  proof  or  allowance  of 
claims  of  that  character.  In  re  Inman 
&  Co.  (D.  C.  1909)  171  Fed.  185,  22 
Am.  Bankr.  Rep.  5^;  In  re  American 
Vacuum  Cleaner  Co.  (D.  0.  1911)  192 
Fed.  939,  26  Am.  Bankr.  Rep.  621;  In 
re  Dr.  Voorhees  Awning  Hood  Co.  (D, 
C.  1911)  187  Fed.  611;  Orr  v.  Ward 
(1874)  73  lU.  318;  In  re  D.  Levy  & 
Sons  Co.  (D.  C.  1913)  208  Fed.  479,  31 
Am.  Bankr.  Rep.  25;  In  re  Montague 
&  Gillet  (D.  C.  1914)  212  Fed.  452. 

The  rule  is  substantially  the  same 
where  the  contract  required  the  pay- 
ment of  commissions  to  a  salesman  in 
addition  to  his  salary.  Such  commis- 
sions as  were  actually  earned  before 
the  date  of  bankruptcy  constitute  a 
provable  debt,  but  a  claim  for  commis- 
sions on  sales  which  possibly  or  proba- 
bly might  have  been  made  if  the  con- 
tract had  continued  to  its  appointed 
term  is  top  speculative  and  remote  to 
he  available  as  a  provable  debt  in  bank* 
ruptcy.  See  Clairemonte  v.  Napier  Mo- 
tor Co.  (1909)  11  Cal.  App.  266.  104 
Pac.  712;  In  re  SUverman  (D.  C.  1899) 
101  Fed.  219,  4  Am.  Bankr.  Rep.  83. 

II.  Promissory  notesw— A  promissory 
note  is  a  provable  debt  in  bankruptcy 
as  being  a  "fixed  liability  evidenced  by 
an  instrument  in  writing,"  and  may  be 
proved  by  the  payee  or  indorsee  as  the 
case  may  be.  In  re  Shelbourne  (D.  C. 
1879)  19  N.  B.  R,  359,  Fed.  Cas.  No. 
12,745.  Notes  made  by  a  corporation 
are  provable  against  its  estate  in  bank- 
ruptcy, if  duly  executed  under  proper 
authority  and  for  a  legitimate  corporate 
purpose.  In  re  New  York  Car  Wheel 
Works  (D.  C.  1905)  141  Fed.  430,  15 
Am.  Bankr.  Rep.  571. 

Where  a  loan  was  in  fact  made  to  a 
bankrupt  corporation,  the  claim  was 
provable  against  it,  though  evidenced  by 
the  individual  notes  of  the  corporation's 
executive  officers.  Hogin  v.  Central 
Nat.  Bank  (1915)  223  Fed.  325,  138  O. 
C.  A.  587. 

A  claim  on  a  note  may  be  proved 
against  the  estate  of  the  bankrupt  in- 
dorser.  In  re  Bruce  (D.  C.  1873)  Fed. 
Cas.  No.  2,044. 

A  claim  founded  on  a  promissory  note 
will  not  be  allowed  where  it  appears 
that  it  was  not  founded  upon  a  good 
and  valid  consideration.  In  re  Hook 
(D.  C.  1874)  11  N.  B.  R.  282,  Fed.  Cas. 
No.  6,672.  And  a  renewal  note,  which 
is  not  supported  by  any  fresh  consid- 
eration, is  not  provable  where  the  origi- 
nal note  was  without  consideration.  In 
re  Stanford  Clothing  Co.  (D.  C.  1911) 
187  Fed.  172,  26  Am.  Bankr.  Rep.  124; 
In  re  Cornwall  (D.  O.  1871)  4  N.  B.  R. 
400,  Fed.  Cas.  No.  3,251.  See  In  re 
New  York  Car  Wheel  Works  (D.  C. 
190«^  139  Fed.  421,  14  Am.  Bankr.  Rep. 
595b     But  a  note  given  by  a  bankrupt 


corporation  to  a  stockholder  for  money 
borrowed  with  which  to  effect  a  compo- 
sition, and  which  was  so  used,  is  not 
without  consideration  and  may  be  prov- 
ed as  a  debt  in  a  second  bankruptcy 
proceeding.  In  re  C.  H.  Bennett  Shoe 
Co.  (D.  C.  1908)  162  Fed.  691,  20  Am. 
Bankr.  Rep.  704. 

Further  it  is  necessary  that  the  claim- 
ant offering  to  prove  on  the  note  should 
be  a  holder  in  good  faith  and  for  value 
or  at  least  (in  the  case  of  a  remote  in- 
dorsee) that  he  should  prove  affirma- 
tively that  his  immediate  indorser  was 
a  bona  fide  holder  for  value.  In  re 
Hopper-Morgan  Co.  (D.  C.  1907)  156 
Fed.  525,  IQ  Am.  Bankr.  Rep.  518,  af- 
firmed (1909)  166  Fed.  1020,  91  C.  C. 
A.  37.  A  person  to  whom  notes  are 
sent  for  discount,  and  who  fails  to  pay 
drafts  drawn  against  the  proceeds  in 
favor  of  an  indorser  of  the  notes,  can- 
not prove  his  claim  on  the  notes  against 
the  bankrupt  payee  of  the  drafts,  for, 
having  failed  to  pay  the  drafts,  he  has 
no  right  to  retain  the  notes  and  is  not 
a  holder  for  value.  In  re  Howard  (D. 
C.  1873)  6  N.  B.  R.  372,  Fed.  Cas.  No. 
6,751. 

The  cashier  of  a  national  bank  had 
discounted  notes  for  the  maker  of  them, 
far  in  excess  of  the  amount  which  the 
bank  could  legally  loan  to  one  person, 
and  beyond  the  ability  of  the  maker  and 
indorser  of  the  notes  to  pay,  and  this 
was  done  without  the  knowledge  or 
consent  of  the  other  officers  of  the 
bank.  A  criminal  prosecution  was  in- 
stituted against  the  cashier  and  he  was 
sentenced  to  imprisonment  for  misap- 
plying the  funds  of  the  bank,  and  crim- 
inal proceedings  against  the  maker  of 
the  notes  for  aiding  him  in  so  doing 
likewise  resulted  in  a  conviction.  The 
bank  having  become  insolvent,  its  re- 
ceiver sued  on  the  cashier's  bond  and 
recovered  judgment  for  the  amount  of 
the  penalty  of  such  bond.  But  it  was 
held  that  these  facts  did  not  affect  the 
validity  of  the  notes,  nor  the  bank's 
ownership  of  them,  and  the  receiver 
might  prove  the  same  in  bankruptcy 
against  the  estate  of  the  indorser.  In 
re  Edson  (D.  C.  1902)  119  Fed.  487, 
9  Am.  Bankr.  Rep.  505. 

A  pledgee  in  good  faith  and  for  value 
of  a  promissory  note,  transferred  to 
him  before  maturity,  may  prove  it  for 
its  full  amount  against  the  estate  in 
bankruptcy  of  the  maker,  whatever  may 
have  been  the  equities  between  th€ 
maker  and  the  pledgor;  but  if  there  are 
such  equities  as  would  prevent  the 
pledgor  from  proving,  then  the  pledgee 
can  receive  in  dividends  only  the  amount 
for  which  he  holds  the  note  in  pledge. 
Ex  parte  Kelty  (D.  C.  1869)  Fed.  Cas. 
No.  7,681. 

12.  Judgments.— A  verdict,  not  fol- 
lowed by  the  entry  of  judgment  before 
the  institution  of  bankruptcy  proceed- 
ings, is  not  a  provable  debt.  In  re 
Ostrom  (D.  C.  1911)  185  Fed.  988,  26 
Am.  Bankr.  Rep.  273;  Black  v.  McClel- 
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lud  (a  0. 1876}  12  N.  B.  B.  4S1,  Fed. 
Cu.  No.  1,462. 

A  judgment  recoTered  betore  the  fil- 
ing of  a  pstitioa  in  baukraptc;  agoinBt 
tbe  debtor  Ib  a  provable  debt  Johnson 
T.  Jos1;d  <1907)  45  Wash.  310,  88  Pac 
324;  Graham  t.  Piersoa  (N.  Y.  1843)  6 
Kill,  247;  People's  Nat  Bank  of  In- 
dependence  v.  Maiaon  (Iowa,  1016)  150 
N.  W.  601.  The  provabilit;  of  such  • 
judgment  does  not  depend  on  the  na- 
ture of  the  cauBe  of  action,  and  the 
judgment  is  provable  although  the 
cause  of  action  by  itself  would  not  have 
constituted  a  provable  claim.  Uowland 
T.  Carson  (1876)  28  Ohio  St  625. 
Compare  Turner  v.  Turner  (D.  C. 
1901)  108  Fed.  785,  6  Am.  Bankc.  Bep. 
289. 

A  judgment  in  an  action  for  a  tort, 
such  as  fraud,  cousplracf,  or  deceit,  is 
provable  in  bankruptcy.  Landgraf  v. 
Griffith  (1875)  41  Ind.  App.  372,  83 
N.  E.  1021.  Judgment  for  damages  for 
plaintiff  in  trover  to  recover  goods  pur- 
chased when  insolvent,  where  no  fraud- 
ulent mis  re  presentations  are  shown,  is 
a  provable  debt,  witliin  Bankr.  Act 
July  1,  1898,  i  63a(4).  Kreitlein  v. 
Ferger  (1015)  35  Sup.  Ct  665.  238  U. 
8.  21,  59  L.  Ed.  1184,  reversing  judg- 
ments (1879)  97  N.  E.  819,  52  Ind. 
App.  190,  and  (1875)  08  N.  B.  1005.  52 
Ind.  App.  109.  Judgment  against  city 
marshal  for  paying  attached  rents  to 
attaching  creditor  with  notice  of  as- 
signee's claim  held  provable  in  bank- 
ruptcy. Ulner  v.  Doran  (1915)  152  N. 
T.  S.  656,  167  App.  Div,  2o0.  A  cbim 
may  be  proved  on  a  judgment  for  dam- 
ages for  negligence  causing  death.  In 
re  Putnam  (D.  C.  1911)  103  Fed.  4C4, 
27  Am.  Bankr.  Bep,  023.  Or  a  judg- 
ment for  breach  of  promise  of  mar- 
riage. In  re  Fife  (D.  C.  1901)  109 
Fed.  880,  6  Am.  Bankr.  Bep.  258;  In 
ro  Sidle  <D.  0.  1868)  2  N.  B.  R.  220, 
Fed.  Caa.  No.  12,844.  Or  a  judgment 
recovered  by  a  woman  for  seduction. 
In  re  McCauley  (D.  C.  1900)  101  Fed. 
223,  4  Am.  Bankr.  Bep.  122.  Or  a. 
judgment  filing  the  liability  of  a  stock- 
holder in  on  insolvent  corporation  for 
a  contribution  equal  to  the  amount  of 
his  stock  to  pny  its  debts.  Dight  v. 
Chapman  (1904)  44  Or.  265,  75  Pac. 
685,  65  L.  K.  A.  793. 

A  judgment,  proved  as  a  debt  in  bank- 
ruptcy, is  conclusive  ot  tbe  validity  and 
amount  of  the  claim.  KfcKinsey  v. 
Harding  (D.  C.  1800)  4  N.  IJ.  B.  38, 
Fed.  Cas.  No.  8,806.  The  conclusive- 
ness of  the  judgment  and  its  availabil- 
ity as  a  provable  claim  are  not  impaired 
by  the  fact  thiit  an  appeal  is  pending 
or  a  writ  of  error  with  superseileBB  of 
eiecution.  In  re  Lesnynnky  (D.  C. 
1869)  Fed.  Cas.  No.  8.278;  In  re  Shee- 
han  (D.  C.  1873)  8  N.  B.  B.  345,  Fc-d. 
Cas.  No.  12.737.  Under  Code  Civ. 
Proc.  Cal.  i  942,  a  judgment  for  dam- 
ages for  personal  injuries,  from  which 
an  appenl  bad  been  taken  without  bond, 
is  s  final  judgment,  on  which  n  claim 
against  a  bankrupt's  estate  can  be  baa- 


ed.    In  re  Berlin  Dye  Works 
dry  Co.  (D.  C.  1015)  225  Fed 

The  liability  of  a  bankrupt  I 
on  the  bond  of  an  adminiBtrati 
a  fixed  liability  absolutely  owii 
to  be  provable  against  his  estat 
no  final  judgment  or  decree  I 
rendered  in  tbe  probate  cour 
state  adjudging  the  liability  of 
cipal,  but  only  a  decree  nisi,  w 
der  the  law  of  tbe  state.  Is  me 
liminary,  reguiring  a  further 
make  it  final,  and  where  sue 
had  been  luspeniled  prior  to  t 
mptcy.  In  re  Wiseman  (D.  ' 
123  Fed.  185,  10  Am.  Bankr.  1 

For  the  purpose  of  proving  a 
bankruptcy,  a  debt  is  not  Bo  D 
a  judgment  recovered  upon  it 
judgment  must  be  proved  inste 
debt.  UcDce  where  a  credit* 
provable  claim  and  has  broi 
upon  it  before  tbe  a<l judication 
ruptcy,  and  recovers  a  judgmi 
the  adjudication  and  before  the 
application  for  discharge,  he  m 
tbe  original  debt,  although  tbe  , 
WBB  for  a  less  sum  than  the  de 
ed  and  offered  for  proof.  In  i 
1  Nat  Bankr.  News,  138;  In  i 
(D.  0.  1870)  3  N.  B.  It.  584.  1 
No.  1,975;  In  re  Crawford 
1870)  3  N.  B.  R.  69a  Fed. 
3.303;  In  re  Stnnsfield  (D.  ■ 
16  N.  B.  R.  268.  Fed.  Cas.  Nc 
In  re  Vickery  (C.  C.  1870)  3 
606,  Fed.  Cas.  No.  16,030; 
Carter  (1884)  78  Va.  621.  Ai 
re  Smith  (D.  C.  1910)  176  1 
23  Am,  Bankr.  Bep.  804. 

Where  a  creditor  holding  a 
provable  debt  against  a  ban 
tbe  date  of  the  adjudication  t 
briogB  suit  in  a  state  court 
covers  judgment,  be  may  pn 
judgment  as  an  unsecured  cloii 
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red  and  interest  accrued  after 
of  the  petition  up  to  the  entry 
ment  In  re  McBryde  (D.  C. 
Fed.  686,  3  Am.  Bankr.  B 
Compare  Hackelt  v.  Supreme 
A.  I.,.  H.  (1910)  206  Mass.  12 
E.  133. 

A  creditor  holding  a  pro  miss 
valid  and  enforceable  agaioBt  tl 
at  the  date  of  the  latter'g  adj 
in  bankruptcy,  but  against  w 
statute  of  limitations  has  nei 
may  reduce  the  same  to  judj 
suit  brought  in  a  state  court  a 
adjudication,  and  the  judgmeni 
tabUsh  the  claim  and  stop  the 
of  the  statute,  though  it  wilt 
the  creditor  a  lien  or  priority  i 
him  to  levy  on  the  bankrupt's  ; 
In  re  McISryde  (D.  C.  1899) 
686.  3  Am.  Kankr.  Bep.  729. 

A  claim  for  damages  for  n 
causing  personal  injuries  is  uoi 
able  debt,  and  it  is  not  made 
by  the  recovery  ot  a  judgme 
after  the  filing  of  the  petition 
ruptcy.     In  re  Crescent  I<un 
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(D.  G.  1907)    154  Fed.  724,  19  Am. 
Bankr.  Bep.  112. 

It  has  been  held,  in  a  case  where  the 
trustee,  eighteen  months  after  the  ad- 
judication, brought  an  action  in  a  state 
court  against  a  supposed  debtor  of  the 
estate,  but  was  defeated,  and  the  de- 
fendant recovered  a  judgment  on  a 
counterclaim  against  the  bankrupt,  that 
the  trustee  was  liable  for  the  costs  of 
the  action,  but  that  the  creditor,  having 
filed  no  claim  within  the  time  allowed, 
could  not  prove  his  judgment  against 
the  estate.  In  re  Havens  (D.  C.  1910) 
182  Fed.  367,  25  Am.  Bankr.  Rep.  116. 

13.  Equitable  claims  and  demands.— 

As  courts  of  bankruptcy  have  jurisdic- 
tion in  equity  as  well  as  at  law,  equi- 
table claims  against  a  bankrupt  are 
provable  if  within  the  purview  of  the 
general  rules  of  equity,  even  though 
they  have  no  status  at  law.  In  re  Put- 
man  (D.  O.  1911)  193  Fed.  464,  27 
Am.  Bankr.  Rep.  923;  In  re  Upson 
(D.  C.  1903)  123  Fed,  807,  10  Am. 
Bankr.  Rep.  602;  Sigsby  v.  Willis  (D. 
C.  1809)  3  N.  B.  R.  207,  Fed.  Cas.  No. 
12,849;  In  re  Blandin  (D.  C.  1871)  5 
N.  B.  R.  39,  Fed.  Oas.  No.  1,527;  In  re 
Buckhause  (D.  O.  1874)  10  N.  B.  R. 
206,  Fed.  Cas.  No.  2,086;  In  re  Coney 
Island  Lumber  Co.  (D.  C.  1912)  199 
Fed.  803. 

In  equity,  and  therefore  in  bankrupt- 
cy*  a  married  woman  can  contract  with 
her  husband  in  respect  to  her  separate 
estate  and  sue  him  in  regard  to  it,  and 
hence  a  claim  in  bankruptcy  in  favor  of 
the  wife  of  the  bankrupt,  for  money 
loaned  to  a  partnership  of  which  he 
was  a  member,  may  be  proved.  In  re 
James  (1904)  131  Fed.  401,  65  C.  C.  A. 
385,  1  L.  R.  A.  (N.  S.)  321,  12  Am. 
Bankr.  Rep.  573.  And  see  In  re  Batch- 
elder  &  Lincoln  Co.  (1903)  122  Fed. 
355,  58  C.  C.  A.  517,  10  Am.  Bankr. 
Rep.  641;  In  re  Jordan  &  Blake  (D.  C. 
1880)  2  Fed.  319. 

A  mere  claim  in  equity  to  rescind  a 
contract  is  not  a  debt  which  is  provable 
in  bankruptcy.  Doggett  v.  Emerson  (C. 
C.  1846)  Fed.  Cas.  No.  3,962. 

14.  Contingent  demands  and  liabili- 
ties.— Contingent  demands  and  liabili- 
ties are  not  provable  as  debts  in  bank- 
ruptcy. Dunbar  v.  Dunbar  (1903)  190 
U.  S.  340,  23  Sup.  Ct  757,  47  L.  Ed 
1084,  10  Am.  Bankr.  Rep.  139;  In  re 
American  Vacuum  Cleaner  Co.  (D.  O. 
1911)  192  Fed.  939,  26  Am.  Bankr. 
Rep.  621;  In  re  Inman  &  Co.  (D.  C. 
1909)  171  Fed.  185,  22  Am.  Bankr. 
Rep.  624;  In  re  Wilson  (D.  C.  1912) 
194  Fed.  564,  27  Am.  Bankr.  Rep.  867; 
In  re  Hartman  (D.  0.  1909)  166  Fed. 
776,  21  Am.  Bankr.  Rep.  610;  Phenix 
Nat.  Bank  v.  Waterbury  (1908)  123 
App.  Div.  453,  108  N.  T.  Supp.  391; 
Leader  v.  Mattingly  (1904)  140  Ala. 
444,  37  South.  270. 

A  contingent  claim  in  this  sense  is 
one  where  all  the  facts  necessary  to 
be   shown  to  establish   the  bankrupt's 
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liability  to  the  claimant  had  not  oc- 
curred before  the  petition  in  bank- 
ruptcy was  filed.  Colman  Co.  v.  With- 
oft  (C.  C.  A.  1912)  195  Fed.  250,  28 
Am.  Bankr.  Rep.  328.  A  contingent 
claim  is  one  the  valuation  or  estima- 
tion of  which  it  is  substantially  impos- 
sible to  prove  because  of  the  uncer- 
tain or  fortuitous  elements  which  may 
enter  into  it  Dunbar  v.  Dunbar 
(1903)  190  U.  S.  340,  23  Sup.  Ot  757. 
47  L.  Ed.  1084.  The  liability  of  an 
indorser  of  the  bankrupt's  promissory 
note,  is  not  a  contingent  demand,  al- 
though the  note  is  not  due  at  the  time 
of  the  filing  of  the  petition.  Colman 
Co.  v.  Withoft  (C.  C.  A.  1912)  195  Fed. 

250,  28  Am.  Bankr.  Rep.  328. 

The  liability  of  a  bankrupt  on  a  guar- 
anty executed  by  him  of  the  payment 
by  a  corporation  of  dividends  at  a  cer- 
tain rate  on  its  ^tock,  owned  by  an- 
other, with  respect  to  dividends  not  due 
or  payable  at  the  time  of  the  fiUng  of 
the  petition  in  bankruptcy,  is  so  far 
contingent  that  a  claim  based  thereon 
is  not  a  provable  debt.  In  re  Pettin- 
gill  (D.  C.  1905)  137  Fed.  143,  14  Am. 
Bankr.  Rep.  728.  The  same  rule  has 
been  applied  to  an  agreement  by  the 
bankrupt  to  pay  an  annuity  to  his  di- 
vorced wife  "during  her  life  or  until 
she  remarries."  Dunbar  '  v.  Dunbar 
(1903)  190  U.  S.  340,  23  Sup.  Ct.  757, 
47  L.  Ed.  1084.  And  so  of  a  daim 
against  the  bankrupt  by  his  lessee  for 
prospective  profits  of  the  business  con- 
ducted at  a  stand  on  the  bankrupt's 
premises,  on  breach  of  the  lease  by 
the  bankrupt  In  re  Leland  (D.  C. 
1875)  Fed.  Cas.  No.  8,233.  Nor  can  a 
claim  be  proved  on  a  covenant  in  a 
lease  permitting  the  lessor,  on  default, 
to  re-enter  and  relet  the  premises  at 
the  risk  of  the  lessee,  the  latter  to  re- 
main liable  for  the  rent  and  be  credited 
with  the  sums  actually  realized.  Ex 
parte  Lake  (D.  C.  1877)  16  N.  B.  B. 
497,  Fed.  Cas.  No.  7,991;  Bowditch  v. 
Raymond  (1888)  146  Mass.  109,  15 
N.  E.  285.  And  see  In  re  Gallacher 
Coal  Co.  (D.  C.  1913)  205  Fed.  183. 
29  Am.  Bankr.  Rep.  766.  Bonds  of  a 
corporation  which  by  their  terms  were 
payable  only  out  of  funds  created  from 
the  surplus  earnings  of  the  company 
held  not  provable  in  bankruptcy 
against  the  company,  where  there  nev- 
er had  been  any  surplus  earnings,  and 
such  funds  had  therefore  never  been 
created.  Synnott  v.  Tombstone  Consol. 
Mines   Co.    (C.   C.  A.   1913)   208  Fed. 

251,  denying  rehearing  (C.  C.  A.  1913) 
207  Fed.  544.  But  a  contract  liability 
of  the  bankrupt,  contingent  at  the 
time  the  petition  was  filed,  but  liquidat- 
ed within  the  year  allowed  for  making 
proof,  is  a  provable  debt.  In  re  James 
Dunlap  Carpet  Co.  (D.  C.  1908)  163 
Fed.  541,  20  Am.  Bankr.  Rep.  882. 

15.  Unliquidated  demands^— The  pro- 
vision of  this  section  that  unliquidated 
claims  may  be  liquidated  in  such  man- 
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ner  aa  the  court  m»j  direct,  aod  may 
thereafter  be  proved  and  allowed 
BgainBt  the  estate,  covera  only  such 
claimB  a  a,  when  liquidated,  will  be 
provable  debts  under  the  apecifieationa 
of  the  precedlDg  paragiaph  aod  doea 
not  enlarge  the  claas  of  provable  debts 
□or  permit  the  proof  of  claims  for 
damages  for  tons  cot  reduced  to  cer- 
tainty by  Judgment.  Dunbar  v.  Dun- 
bar (1003)  100  U.  S.  340,  23  Sup.  CL 
757.  47  L.  Ed.  1084.  10  Am.  Bankr. 
Rep.  1391  In  re  Southern  Steel  Co. 
(D.  C.  1910)  183  Fed.  498.  25  Am. 
Bankr.  Rep.  368;  In  re  New  York  Tun- 
nel Co.  (1908)  ]59  Fed.  688.  80  C.  C. 
A.  650,  20  Am.  Bankr.  Rep.  25;  In  re 
Hirsehman  (D.  C.  1900)  104  Fed.  flfl. 
4  Am.  Bankr.  Rep.  715;  Brown  & 
Adams  V.  United  Button  Co.  (1906)  149 
Fed.  48,  79  C.  C.  A,  70,  17  Am.  Bankr. 
Rep.  565.  A  claim  which  is  botb  un- 
liquidated and  contingent  is  not  a  prov- 
able debt  Getting  y.  Hooper,  Lewis 
&  Co.  (1915)  220  Mass.  273,  107  N. 
E.  931. 

A  claim  (or  damages  (or  breach  of  a 
contract,  where  tbe  amount  of  damage 
ia  to  be  ascertained  b;  proof  and  not 
by  mere  calculation,  is  an  unliquidated 
demand.  In  re  Erie  Lumber  Co.  (D. 
C.  1006)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689.  And  ao  is  the  Uability  aris- 
ing upon  a  written  guaranty  to  pay  the 
fnture  indebtedness  of  another  person 
upon  an  open  account  Hargrovea  v. 
Cooke  (1854)  15  Ga.  321.  And  the 
liability  of  a  bankrupt  broker  for  stock 
purchased  by  him  for  a  customer  and 
converted  to  bis  own  use,  the  eract 
Ume  of  the  converaion  not  being 
ahown.  In  re  Graff  (D.  C.  1902)  117 
Fed.  343,  8  Am.  Bankr.  Rep.  744. 
So  where  plaintiff  was  a  partner  with 
defendant  in  a  transaction  iuvolvins 
the  purchase  and  sale  of  a  certain  com- 
modity, and  plaintiff  knew,  when  de- 
fendant filed  hie  petition  in  bankruptcy, 
that  tbe  venture  would  result  in  a  loss, 
leaving  tbe  defendant  indebted  to  him, 
thougb  the  exact  amount  was  not  then 
known  and  could  not  be  ascertained 
until  tbe  rest  of  the  stock  on  hand 
was  disposed  of,  it  was  held  that  plain- 
tiff had  an  "unliquidated  claim"  against 
defendant  at  tbe  date  of  the  bank- 
ruptcy. Dyeus  v.  Brown  (1915)  135 
Ky.  140,  121  8.  W.  1010,  28  L.  R.  A. 
(N.  S.)  190.  In  this  classification  also 
are  included  losses  suffered  by  a  broker 
in  disposing  of  goods  purchased  for 
the  bankrupt  which  he  failed  or  refus- 
ed to  receive.  In  re  Smith  (D.  0. 
1S72)  Fed,  Cas.  No.  12,975.  And  a 
claim  against  a  testamentary  trustee 
for  nejtligence  and  mismanneeraenr.  In 
re   Griffin  (D.   C.   1010)    188  Fed.  389. 

A  claim  against  the  estate  of  a  bank- 
rupt for  sums  of  money  obtained  by 
him  from  the  claimants,  while  in  their 
employment,  by  means  of  forged  in- 
dorsemente,  pilfering  of  cash,  and  in- 
ducing tbem  to  purchase  stocks  oo 
false   and    fictitious   orders,   cannot  b« 


denied  allowance,  on  the  grount 
being  an  unliquidated  demand, 
tbe  amounts  taken  from  and  p 
by  the  claimants  are  certain. 
Filer  (D.  C.  1901)  125  Fed. 
Am.  Bankr.  Rep.  S35, 

When  a  creditor's  claim  agai 
bankrupt  is  unliquidated  he  caj 
oDce  proceed  to  make  proof  of 
have  it  allowed.  He  must  fira 
an  application  to  the  court  to  b 
claim  "liquidated,"  and  it  will  I 
liquidated  in  such  manner  aa  th 
shall  direct,  or  it  must  be  liq 
by  suit  or  in  some  other  manne 
the  court  will  allow  or  accept, 
a  previous  application  to  it,  ant 
after  he  may  prove  the  claim 
manner  prescribed  by  law,  and 
its  allowance  for  the  amount  I 
such  liquidation.  In  re  Rubel 
1008)  166  Fed.  131.  21  Am. 
Rep.  566;  In  re  Silverman  (D.  ( 
101  Fed.  219,  4  Am.  Bankr.  R 
In  re  Heinsfurter  (D.  C.  18 
Fed.  198,  3  Am.  Bankr.  Re| 
In  re  Clough  (D.  C.  1868)  2  N 
151.  Fed.  Cas.  No.  2,005.  Th 
dation  may  be  effected  by  a  beai 
fore  the  referee,  by  a  plenary 
a  court  of  competent  jurisdici 
by  permitting  an  action  pending 
court  to  proceed  to  judgment. 
Buchan's  Soap  C3orp.  (D.  C.  19i 
Fed.  1017,  22  Am.  Bankr.  Re 
In  re  Dnquesne  llicandesceni 
Co.  (D.  C.  1910)  176  Fed.  ■ 
Am.  Bankr.  Rep.  419;  In  re 
Button  Co.  (D.  C.  1906)  140  F. 
16  Am.  Bankr.  Rep.  300.  A 
against  a  bankrupt  for  breach  o 
iae  to  marry,  on  which  suit  wa 
ing  in  a  state  court,  held  an  unl 
ed  claim,  which  tbe  court  propi 
dered  liquidated  by  trial  in  th 
couEt.  In  re  Martin  (G.  C.  A 
228  Fed.  184.  Where  an  actioi 
unliquidated  claim  is  pending  in 
court  when  bankruptcy  occurs, 
trustee  does  not  apply  for  a  a 
permits  tbe  case  to  go  to  judgm 
claim  is  thereby  liquidated,  a 
judgment  afforda  proper  proof 
amount  of  tbe  claim.  In  re  £ 
Soap  Corp.  (D.  C.  1909)  If 
1017.  22  Am.  Bankr.  Rep.  382. 
a  claim  secured  by  a  mortgage 
bankrupt's  stock  In  trade  was  i 
by  the  trustee  aa  a  preferen 
thereupou  tbe  creditor  sued  in 
court  (o  eatablisb  the  validity 
mortgage,  and  in  that  action  th 
gage  was  held  to  be  invalid  as 
ercuce,  it  was  held  that  the  ci 
claim  was  thereby  "liquidate* 
was  provable  as  an  unsecure< 
Powell  V,  Leavitt  (C.  0.  A.  IS 
Fed.  89. 

16.  Assignad  etalms.— Where 

able  claim  against  the  bankrupt 
at  the  time  the  petition  waa  fi 
subsequent  assignment  of  it  wi 
with  it  all   the    rifhta  and   i 
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which  the  assignor  had,  including  the 
right   to   intervene   in   the   bankruptcy 
proceedings.     In  re  Fitzgerald   (D.  G. 
1911)  191  Fed.  95,  26  Am.  Bankr.  Rep. 
773.     Bzcept  in  the  case  of  negotiable 
paper,  the  assignee  will  take  the  claim 
in  the  same  condition  in  which  his  as- 
sic^or    held    it,    and    will    acquire    no 
Btronger  or  higher  rights.    In  re  Wien- 
er &  Goodman  Shoe  Co.  (D.  G.  1899) 
96   Fed.  949,  3  Am.  Bankr.  Rep.  200; 
Humphreys  v.  Blight's  Assignee  (G.  C. 
1803)    Fed.  Gas.  No.  6,870.     He  may 
I>rove  the  claim  for  its  full  amount,  al- 
though he  purchased  it  at  a  discount 
In  re  Houghton  (D.  0. 1842)  Fed.  Gas. 
No.    6,728.     He  may  prove  the  claim 
and    receive  dividends   on  it,   notwith- 
standing that  the  assignment  was  in- 
tended only  as  collateral  security.     In 
re   American  Specialty  Go.    (G.  G.  A. 
1911)    191   Fed.   807,   27  Am.   Bankr. 
Rep.  4G3.     Gompare  In  re  Eagles  (D. 
C.   1900)   99  Fed.  695,  3  Am.  Bankr. 
Rep.  733. 

Where  various  creditors  have  all  as- 
signed their  claims  to  a  committee,  with 
a  view  to  purchasing  the  bankrupt's 
property  and  selling  it  for  the  benefit 
of  the  assignors,  the  right  to  prove  the 
claims  in  the  bankruptcy  is  in  the  com- 
mittee, and  not  in  the  individual  credi- 
tors. In  re  E.  T.  Kenney  Go.  (D.  C. 
1905)  136  Fed.  451,  14  Am.  Bankr. 
Rep.  611. 

The  form  by  which  a  claim  against  a 
bankrupt  is  transferred  is  immaterial, 
and  cannot  affect  the  right  of  the  as- 
signee to  prove  the  claim,  provided  only 
that  it  is  sufficient  to  estop  the  original 
holder  from  asserting  any  right  to  it. 
In  re  Miner  (D.  G.  1902)  117  Fed.  953, 
9  Am.  Bankr.  Rep.  100. 

One  taking  an  assignment  of  a  pror- 
ed  claim  as  security  for  an  antecedent 
liability  of  the  person  in  whose  name  it 
is  proved,  who  is  apparently  though 
not  really  the  owner  thereof,  is  not  a 
purchaser  for  value,  and  cannot  hold 
the  claim  against  the  true  owner.  In 
re  Sime  (D.  G.  1875)  Fed.  Gas.  No. 
12,861. 

It  is  not  unlawful  to  buy  up  claims 
against  an  insolvent  person  for  the 
purpose  of  preventing  or  stopping  pro- 
ceedings in  bankruptcy  against  him.  In 
re  Strachan  (D.  G.  1872)  Fed.  Gas. 
No.  13,519.  And  it  has  been  held  that 
the  aUowance  of  a  claim,  in  favor  of 
an  assignee  who  acquired  it  after  the 
adjudication,  but  from  an  innocent  and 
bona  fide  holder  in  whose  hands  it  was 
valid  and  provable,  will  not  be  set  aside 
upon  an  allegation  by  other  creditors 
that  the  assignee  bought  the  claim  for 
the  purpose  of  acquiring  a  majority  in- 
terest in  the  estate,  of  controlling  the 
bankruptcy  proceedings  in  the  interest 
of  the  bankrupt  and  himself,  and  of 
hindering  and  defrauding  the  other 
creditors,  when  it  does  not  appear  that 
such  fraudulent  purpose  has  actually 
been  carried  out  to  the  injury  of  other 
creditors.    In  re  Headley  (D.  0. 1899) 


97  Fed.  765,  3  Am.  Bankr.  Rep.  272. 
But  where  a  person  intending  to  go  into 
bankruptcy  procured  a  friend  to  buy 
up  a  large  part  of  his  indebtedness  at  a 
small  fraction  of  its  nominal  value,  by 
disseminating  false  and  discouraging 
statements  as  to  the  amount  of  divi- 
dends his  estate  would  pay,  it  was  re^ 
marked  that  no  court  of  bankruptcy 
would  hesitate  to  hold  that  claims  thus 
tinctured  with  fraud  should  not  be 
proven  against  the  estate.  In  re  State 
Ins.  Go.  (D.  G.  1883)  16  Fed.  756. 
Where  an  insolvent,  in  contemplation 
of  bankruptcy,  executed  a  mortgage  on 
real  estate  for  $1,000  to  his  brother- 
in-law,  which  was  fraudulent,  and  the 
mortgagee,  after  bankruptcy,  assigned 
the  mortgage  to  L.,  it  was  not  provable 
as  a  claim  against  the  bankrupt's  estate. 
Butcher  v.  Werksman  (D.  G.  1913)  204 
Fed.  330. 

If  the  trustee  has  assets  in  hand  more 
than  sufficient  to  pay  all  other  claims, 
debts  purchased  by  agents  for  the 
bankrupt  may  be  allowed  to  the  ex- 
tent of  the  sums  paid  therefor  by  the 
purchasers.  In  re  Lathrop  (D.  G. 
1871)  Fed.  Gas.  No.  8,104. 

17.  Debts  payable  In  the  future.— A 

claim  which  constitutes  a  fixed  liability 
and  is  absolutely  owing  at  the  time  of 
filing  a  petition  in  bankruptcy  is  prov- 
able as  a  debt  against  the  estate, 
though  not  yet  matured.  De  Long  v. 
Mechanics  &  Metals  Nat.  Bank  (1915) 
168  App.  Div.  525,  153  N.  Y.  Supp. 
1010.  If  one  owing  a  debt  has  pro- 
cured an  extension  of  time  for  its  pay- 
ment and  becomes  bankrupt,  the  credi- 
tor has  a  provable  claim,  even  before 
the  expiration  of  the  time  agreed  on. 
Bcfort  V.  Greely  (D.  G.  1873)  6  N.  B. 
R.  433,  Fed.  Gas.  No.  4,260.  A  prom- 
issory note  made  by  the  bankrupt  is  a 
provable  debt  in  bankruptcy,  although 
not  due  at  the  time  of  the  filing  of  the 
petition.  In  re  Percy  Ford  Go.  (D.  G. 
1911)  199  Fed.  334,  28  Am.  Bankr. 
Rep.  919. 

A  penal  bond,  executed  by  a  person 
who  is  thereafter  adjudged  a  bankrupt, 
to  secure  the  payment  to  the  obligee  of 
an  annuity  during  life, 'is  an  instrument 
creating  a  fixed  liability  absolutely  ow- 
ing at  the  time  of  the  filing  of  the  peti- 
tion, payable  in  the  future,  and  is  prov- 
able as  a  debt  against  the  bankrupt's  es- 
tate for  the  amount  of  the  penalty  stat- 
ed therein,  where  the  value  of  the  annu- 
ity, computed  on  the  life  tables,  exceeds 
such  penalty.  Gobb  v.  Overman  (1901) 
109  Fed.  65,  48  G.  G.  A.  223,  54  L.  R. 
A.  369,  6  Am.  Bankr.  Rep.  324  (over- 
ruUng  Bray  v.  Gobb  [D.  G.  1900]  100 
Fed.  270,  3  Am.  Bankr.  Rep.  788); 
Haywood  v.  Shreve  (1882)  44  N.  J. 
Law,  94;  Roosevelt  v.  Mark  (N.  Y. 
1822)  6  Johns.  Gh.  266. 

A  claim  for  attorney's  fees  under  a 
stipulation  in  a  mortgage  which  was 
not  due  when  the  petition  was  filed  and 
no  services  had  been  rendered  is  not 
allowable  against  the  bankrupt's  estate. 
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Britisb   A   Amcriraii  Mortgage   Co.   t. 
Stuart  <C.  C.  A.  1914)  210  Fed.  425. 
18.  Interest  aoarued  and  aocrulng.— 

To  entitle  hiumeK  to  iotercBt  on  his 
claim  proved  in  bankruptcy,  the  creditor 
must  elion  either  a  debt  entitled  to  in- 
terest by  operation  of  law  or  else  B 
mutual  agreement  ol  the  parties  that 
interest  should  be  charged.  In  re  Ste- 
vens (D.  C.  1900)  104  Fed.  323.  S  Am. 
Uaokr.  Rep.  i).  The  right  to  claim  in- 
terest in  banbruptc;  proceedings  ma; 
depend  upon  the  making  o(  a  previous 
demand  for  paj'ment.  In  re  North 
CaroUna  Car  Co.  (D.  G.  1903)  127  Fed. 
ITS,  11  Am.  Bankr.  Rep.  488.  Where 
a  claimant  sent  a  bankrupt  annual 
statements,  showing  that  the  bankrupt 
was  charged  interest  at  8  per  cent, 
compounded  annuall;,  the  bankrupt 
never  having  objected,  the  atatementa 
constituted  accounts  stated  as  against 
the  bankrupt's  trustee.  In  re  Hawks 
<D.  C.  I»i3)  204  Fed.  309.  Even 
though  the  parties  ma;  have  agreed 
that  no  interest  should  be  payable  on  a 
loan  of  money,  yet  where  this  stipula- 
tion was  based  on  the  performance  of 
certain  acta  on  the  part  of  the  bor- 
rower, his  failure  to  obierve  the  con- 
tract may  entitle  the  lender  to  claim 
interest  as  against  his  estate  in  bank- 
ruptcy. In  re  Fenn  <D.  C.  1009)  172 
Fed.  620,  22  Am.  Bankr.  Rep.  833. 
Bat  interest  should  not  be  allowed 
where  the  debt  ia  one  which  would  have 
been  barred  by  the  statute  of  limita- 
tions if  It  bad  not  been  saved  by  a  new 
promise,  la  re  Reed  ID.  0.  1S74)  Fed. 
Caa.  No.  11,035.  In  the  case  of  a  debt 
put  into  judgment  before  the  petition 
in  bankruptcy  was  filed,  interest  may 
he  proved  with  the  debt.  Ex  parte 
O'Neil  (D.  C.  1867)  Fed.  Cas.  No.  10,- 
527. 

If,  by  the  law  of  the  state,  the  taking 
of  usury  cauaes  a  forfeiture  of  all  in- 
terest, when  the  debt  is  put  in  suit,  the 
seme  consequence  attends  the  presen- 
tation in  bankruptcy  of  a  claim  on 
which  usury  has  been  exacted.  In  re 
Prescott  (D.  C.  1874)  9  N.  B.  B.  386, 
Fed.  Cas.  No.  11,389. 

Id  the  case  of  all  ordinary  debts,  In- 
terest accruing  subsequent  to  the  time 
of  the  filing  of  the  petition  in  bankrupt- 
cy is  not  provable.  In  re  Haake  (D. 
0.  1872)  7  N.  B.  a.  61,  Fed.  Cas.  No. 
6,883;  In  re  Bugbee  (D.  C.  1874)  9  N. 
B.  R.  258,  Fed.  Cas,  No.  2,115.  But 
interest  may  run  on  a  valid  debt  se- 
cured by  a  mortgage  or  other  specific 
lien  up  to  the  time  of  its  payment  out 
of  the  proceeds  of  a  sale  of  the  prop- 
erty. In  re  Torphia  (D.  C.  1911)  185 
Fed.  576,  26  Am.  Bankr.  Rep.  168. 

Where  an  estate  in  bankruptcy  proves 
to  be  solvent,  that  ia,  where  all  proved 
claims  are  paid  in  full  and  there  remaina 
a  balance  in  the  hands  of  the  trustee, 
the  proving  creditors  are  entitled  to 
an  additional  allonnnce  of  interest, 
from  tbe  date  of  filing  the  petition  to 
the  dale  when  the  last  payment  on  their 


debts  waa  made,  before  any  par 
surplus  shaU  be  returned  to  th 
rupt  Johnson  v.  Norria  (19 
Fed.  459,  111  C.  0.  A.  291, 
Bankr.  Rep.  107:  In  re  John  ( 
Sona  &.  Co.  (1910)  177  Fed.  1 
C.  C.  A.  392,  24  Am.  Bankr.  I 
Bromley  v.  Goodere,  1  Atkyns. 
parte  Mills,  2  Tes.  Jr.  295;  Gl« 
demons  (1896)  69  Vt  646,  38  ^ 

19.  Cosia,  MpMiai,  and  ci 
fM*.— The  provision  of  this  sec 
lowing  proof  of  a  claim  for  ' 
coats"  includes  costa  incurred 
atCBcfameDt  proceeding  prior  to 
ing  of  the  petition  in  ban! 
though  the  lien  of  the  attach 
dissolved  by  the  adjudication. 
Allen  (D.  C.  ISOfl)  96  Fed.  512 
Bankr.  Rep.  38;  In  re  Frestoc 
1S71)  6  N.  B.  It,  293,  Fed.  C 
11393.  Compare  In  re  Hatje 
1875)  Fed.  Cas.  No.  6£15. 
especially  the  case  If  the  atti 
proceedings  had  the  effect  of  | 
ing  the  property  for  the  benefi 
general  creditors.  In  re  Heller 
1910)  176  Fed.  656,  23  Am. 
Rep,  792.  Costs  incurred  by 
ment  credilor  in  obtaining  th 
menj  and  in  defending  an  appea 
from  are  provable  against  the  e 
the  surely  on  the  appeal  bond. 
Waters  (1901)  16  Colo.  App. 
Pac.  1054.  Although  the  costi 
able  are  ordinarily  only  those 
under  the  law  of  the  state  wb 
action  was  maintained,  and  n 
limited  to  the  amounts  fixed 
law,  yet  it  ia  competent  for  t 
ties  to  a  litigation  to  stipulate 
payment  to  such  oRicers  as  a 
OF  master  In  chancery,  and  ali 
stenographer,  of  feea  in  excess 
statutory  rate,  and  when  the 
done  so,  the  amount  agreed  up 
be  proved  and  allowed  in  banl 
In  re  J.  B.  Brewster  &  Co.  (19 
Fed.  109,  103  C.  C.  A.  42,  ; 
Bankr.  Rep.  838. 

Costs,  to  be  allowable  at  al 
have  been  incurred  in  an  ac 
recover  a  provable  debt,  and  he 
costs  of  an  attachment  laid  by  t 
of  the  bankrupt  in  a  libel  for 
are  not  provable  in  the  bankrup 
re  Foye  (D.  0.  1876)  Fed.  C 
6,021.  A  creditor  who  sues, 
ers  judgment,  and  levies  ezecul 
fore  the  filing  of  the  petition  ii 
ruptcy  cannot  be  charged  wi 
faith  merely  because  he  ma; 
known  or  believed  that  the  deb 
in  financial  straits  when  he  be. 
suit.  In  re  Haraden  (D.  C.  19: 
Fed.  172,  20  Am.  Bankr.  Rep.  60 
expenses  and  disburaementa  i 
by  a  creditor  in  endeavoring  to 
the  bankruptcy  act  and  to  obtain 
erenee  over  other  creditora  caj 
allowed  as  a  claim  against  the 
In  reArchenbrown  (D.  C.  1876} 
R.  429,  Fed.  Oaa.  No.  603. 
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^Where  the  creditor's  daim  is  based 
apon  a  note  which  contains  a  stipula- 
Hon  for  the  payment  of  an  attorney's 
fee,    in  addition  to   principal   and  in- 
terest, in  case  the  note  is  ^'placed  in 
the  hands  of  an  attorney  for  collection/* 
the  right  to  add  the  attorney's  fee  to 
the  amount  of  the  claim,  in  proving  it 
in  bankruptcy  will  depend  upon  the  con- 
cmrrence  of  two  things,  the  maturity  of 
the  note  and  the  placing  it  in  an  at- 
torney's hands  for  collection,  both  be- 
fore the  filing  of  the  petition  in  bank- 
raptcy.    If  the  note  fell  due  and  was  so 
placed   for   collection,    and   the    bank- 
ruptcy of  the  maker  occurred  after  both 
these  events,  then  the  creditor  will  be 
entitled  to  prove  his  daim  for  the  stip- 
ulated attorney's  fee  in  addition  to  the 
face  of  the  note.    In  re  Edens  Co.  (D. 
O.  1907)  151  Fed,  940,  18  Am.  Bankr. 
Rep.  648.    But  if  the  note  did  not  ma- 
tare  until  after  the  institution  of  the 
bankruptcy    proceedings,    no    such    fee 
can  be  claimed,  although  it  may  have 
been  given  to  an  attorney  for  collection 
when  due.    In  ^e  T.  H.  Thompson  Mill- 
ing Co.  (D.  C.  1906)  144  Fed.  314,  16 
Am.  Bankr.  Rep.  454;  In  re  Edens  Co. 
(D.    C.   1907)    151   Fed.   940,   18  Am. 
Bankr.  Rep.  643;   In  re  Garlington  (D. 
C.  1902)  115  Fed.  999,  8  Am.  Bankr. 
Rep.    602.     And    on    the    other   hand, 
although  the  note  fell  due  before  the 
filing  of  the  petition  in  bankruptcy,  yet 
if  it  was  not  placed  in  the  hands  of 
an   attorney  for  collection  until  after 
the  institution  of  the  bankruptcy  pro- 
ceedings, the  claim  for  an  attorney's  fee 
cannot  be  proved,  because  not  a  "fixed 
liability  absolutely  owing"  at  the  com- 
mencement of  the  proceedings.     In  re 
Keeton,  Stell  &  Co.   (D.  C.  1903)  126 
Fed.    426,   11   Am.   Bankr.   Rep.   367; 
In    re    V.   &  M.   Lumber   Co.    (D.   C. 
1910)    182   Fed.   231;    In  re   Gebhard 
(D.    C.    1905)   140   Fed.   571,   15  Am. 
Bankr.  Rep.  381.    Compare  Merchants' 
Bank  v.  Thomas  a903)  121  Fed.  306,  57 
C.  C.  A  374,  10  Am.  Bankr.  Rep.  299. 
Further,  where   the  law  of  the  state 
regards  a   stipulation  of  this  kind  as 
merely   a  contract  of  indemnity— that 
is,  as  creating  a  liability  for  reasonable 
fees  for  services  rendered,  not  exceed- 
ing  the  amount  stipulated — a  creditor 
will  not  be  entitled  to  the   allowance 
of  such  a  fee  unless  he  gives  proof  of 
collection    services   actually    rendered 
and    entitling   him    to   indemnification. 
McCabe  v.  Patton  (1909)  174  Fed.  217, 
98  C.   C.  A.  225,  23  Am.  Bankr.  Rep. 
335.     Nor  should  an  attorney's  fee  be 
allowed  where  the  payee  of  the  note,  fil- 
ing it  for  proof,  is  himself  an  attor- 
ney.    In  re  Hersey  (D.  C.  1909)   171 
Fed.   1004,  22  Am.  Bankr.   Rep.   863. 
In  the  case  of  an  attorney's  fee  stipu- 
lated for  in  a  mortgage,  its  allowance 
or  rejection  in  bankruptcy  wiU  depend 
upon  the  wording  pf  the  particular  in- 
strument.       Where      the      mortgagee 
proves  his  claim  as  a  secured  creditor, 


and  the  property  is  sold  by  the  trus- 
tee in  bankruptcy  at  private  sale  un- 
der orders  of  the  court,  a  fee  for  the 
mortgagee's  attorney  cannot  be  claim- 
ed where  the  instrument  only  stipulat- 
ed for  such  a  fee  in  case  it  became 
''necessary  to  foreclose"  the  mortgage 
"by  suit  or  proceedings  in  court"  In 
re  Roche  (1900)  101  Fed.  956.  42  C. 
C.  A.  115,  4  Am.  Bankr.  Rep.  369. 
But  otherwise  where  it  provided  for  an 
attorney's  fee  "in  case  legal  services 
should  become  necessary  to  protect  the 
interests"  of  the  mortgagee.  In  re 
Holmes  Lumber  Co.  (D.  C.  1911)  189 
Fed.  178,  26  Am.  Bankr.  Rep.  119.  Al- 
though a  state  statute  provides  that  a 
mortgagee  may  recover  attorneys'  fees 
on  foreclosure,  provided  he  will  pre- 
viously give  a  certain  notice  of  his  in- 
tention to  foreclose,  yet  such  fees  do 
not  constitute  a  provable  claim  in  bank- 
ruptcy, where  the  bankruptcy  of  the 
mortgagor  intervened  after  the  giving 
of  such  notice,  but  before  any  foreclo- 
sure was  had.  In  re  Weiland  (D.  C. 
1912)  197  Fed.  116,  28  Am.  Bankr. 
Rep.  620. 

As  to  the  allowance  of  fees  to  the 
attorneys  of  creditors,  independently  of 
the  agreement  of  the  parties  or  of  any 
statutory  provisions,  the  rule  is  that 
such  an  allowance  may  be  made  on 
equitable  considerations  for  services 
from  which  the  estate  in  bankruptcy 
has  derived  benefit,  and  to  the  extent 
only  that  such  services  were  beneficial 
in  fact.  In  re  Zier  &  Co.  (1905)  142 
Fed.  102,  73  C.  C.  A.  326,  15  Am. 
Bankr.  Rep.  646.  See  In  re  Crave  & 
Martin  Co.  (1910)  183  Fed.  769,  106 
C.  C.  A  180;  In  re  Duran  Mercantile 
CJo.  (D.  C.  1912)  199  Fed.  961,  29  Am. 
Bankr.  Rep.  450;  In  re  Coney  Island 
Lumber  Co.  (D.  C.  1912)  199  Fed.  803. 
Thus,  attorneys  who  filed  a  petition  in 
involuntary  bankruptcy  for  creditors, 
which  was  defective  and  insufficient  to 
warrant  an  adjudication,  a  second  peti- 
tion presented  by  other  *  creditors  re- 
sulting in  an  adji^dication,  are  not  en- 
titled to  an  allowance  of  fees  from  the 
estate.  In  re  Fischer  (C.  C.  A  1910) 
175  Fed.  531,  23  Am.  Bankr.  Rep.  427. 
Where  an  adjudication  ,ot  bankruptcy 
was  made  against  a  corporation  which 
was  already  in  the  hands  of  a  receiver 
appointed  by  a  state  court,  and  the  at- 
torneys for  the  receiver  antagonized  the 
bankruptcy  proceedings  and  instigated 
litigation  which  delayed  and  obstructed 
such  proceedings  and  caused  a  large 
amount  of  expense  to  the  estate,  it  was 
held  that  they  were  not  entitled  to  the 
allowance  of  any  fees  from  the  estate, 
and  their  belief  that  they  were  within 
their  legal  rights,  and  that  the  state 
court  had  prior  jurisdiction  of  the  case, 
was  considered  immaterial;  and  it  was 
further  held  tl^at  they  could  not  be  al- 
lowed compensation  for  any  services 
which  were  actually  beneficial  to  the 
estate,  where  it  appeared   that,  as  a 
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whole,  tbeir  services  coit  the  estate  and 
the  general  creditors  aeveral  ticaea  the 
amount,  in  increased  ezpenaes  of  ad- 
ministration. In  re  Zier  &  Co.  (1905) 
142  Fed.  102.  73  C.  G.  A.  S26,  15  Am. 
Bankr.  Rep.  646;  In  re  M.  Zier  &  Co. 
(D.  C.  19041  127  Fed.  399,  11  Am. 
Bankr.  Kep.  527. 

20.  Liability  or  bankrupt  as  ladonsr, 
Buarartor,  or  luraty.— Tbe  liability  o( 
a  bankrupt  as  an  indnraei  of  commer- 
cial paper  is  a  debt  provable  against  his 
estate.  In  re  Letchworth  (D.  C.  1884) 
19  Fed.  873;  Hunt  y.  Taylor  (1871) 
108  Mass.  508.  4  N.  B.  H,  683;  In  ra 
Morse  ID.  C.  I87S)  11  N.  B.  B.  482, 
Fed.  Caa.  No.  9,8.53;  Ei  parte  Paroa- 
wortb  (D.  C.  1870)  Fed.  Caa.  No.  4.- 
672.  And  where  a  note  has  matured  at 
the  time  of  the  filing  of  the  petition, 
and  there  have  been  presentation,  de- 
mand of  payment,  and  protest,  the  lia- 
bility of  an  indoraer  thereon  is  a  "fixed 
liability  abaolutely  owing."  Whitwell  v. 
Wright  (1910)  136  App.  Div.  248,  120 
N.  Y.  Supp.  1065.  But  some  of  the  cas- 
es have  maintained  that  no  provable 
claim  on  an  indorsement  can  be  aaid 
to  have  arisen  nnless  dishonor,  protest, 
and  notice  have  preceded  the  iustitu- 
tioQ  of  the  proceedings  in  bankruptcy. 
In  re  I-oder  (D.  C.  1870)  4  N.  B.  R. 
ISO,  Fed.  Cbh,  No.  8,457;  In  re  Schaef- 
er  (D.  C.  1900)  104  Fed.  973;  Stow- 
ell  V.  Richardson  (Mass.  18R1)  3  Al- 
len, 64.  Compare  Ei  parte  Russell 
(D.  C.  1877)  18  N.  B.  R.  476,  Fed.  Caa. 
No.  12,148.  Notice  of  non-payment  of 
a  note  is  not  neceasary  to  bind  the  es- 
tate in  bankruptcy  of  an  indorser, 
where  the  estates  of  the  maker  and  the 
indorser  are  both  represented  by  the 
same  trustees.  In  re  T.  A.  Mclntyre  & 
Co.  (D.  C.  1912)  198  Fed.  5i79.  28  Am. 
Bankr.  Bep.  450.  In  the  case  of  a 
promissory  note  payable  on  demand, 
and  which  must  therefore  be  presented 
for  payment  within  a  reasonable  time 
in  order  to  charge  the  indorser.  it  has 
been  said  that' where  auch  a  note  is  not 
presented  nor  any  demand  made  with- 
in four  years,  a  proteat  made  after 
that  lapae  of  time  does  not  Sx  any  lia- 
bility on  tbe  indorser,  and  a  claim 
fonnded  on  the  note  cannot  be  proved 
againat  his  eatate  in  bankruptcy.  In 
re  Crawford  (D.  C.  1871)  5  N.  B.  B.  301, 
Fed.  Caa.  No.  S,.^e4.  But  the  prevail- 
ing opinion  is  that  the  liability  of  a 
bankrupt  indoraer  of  negotiable  paper, 
though  it  doea  not  become  abaolute  by 
(dishonor  and  protest)  until  after  the 
Sling  of  the  petition,  ia  nevertheless  a 
"debt"  within  the  meaning  of  the  atat- 
ote,  which  enumerates  debts  on  con- 
tract, express  or  implied,  among  thoae 
provable  in  bankrupt?;  and  it  ma?  he 
proved  against  bis  estate  after  auch  lia- 
ttility  has  become  fixed,  if  within  the 
time  limited  for  proving  claims.  Moch 
7.  Market  Street  Nat  Bank  (1901)  107 
Fed.  897,  47  C.  C.  A.  49.  6  Am.  Bonkr. 
Rep.  11;  In  re  Phillip  Semmer  Glass 
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Co.  (1905)  136  Fed.  77,  87 
Wl,  14  Am.  Bankr.  Rep.  1 
Smith  (D.  C.  1906)  146  Fe 
Am.  Bankr.  Rep.  112;  In 
(D.  C.  lOOl)  105  Fed.  89 
Bankr.  Rep.  89;  McNeU 
(1852)  11  Ga.  142;  In  re  N 
(D.  C.)  3  N.  B.  R.  230,  Fed 
10.254.  It  haa  been  held  thai 
cr  of  a  note  might  prove  a  cla 
the  extate  of  the^  bankrupt 
notwithstanding  the  fact  thai 
would  not  be  due  for  more  tt 
after  tbe  adjudication  in  hi 
In  re  Ruiiini  &  Co.  (D.  C. 
Fed.  827.  Even  where  th. 
question  ia  rendered  nonn^ 
tbe  insertion  of  a  restrictive 
In  regard  to  the  mode  of  ita 
a  proof  against  the  bankrupt 
doraer  of  it  wiU  nut  be  expun 
it  is  shown  that  it  was  nego 
his  sole  benefit.  In  re  Grang 
1873)  8  N.  B.  R  30.  Fed-  C8 
684.  But  on  the  other  band, 
rupt  cannot  be  held  liable  w 
shown  that  hia  indorsemeni 
note  was  forged  and  that  he 
ceived  any  benefit  from  the  pi 
it.  In  re  Lamon  (D.  C.  1909) 
518,  22  Am.  Bankr.  Bep.  635. 
A  provable  claim  may  be 
tbe  liability  of  the  tuuikrnpt  ai 
on  a  replevin  bond.  Choate 
chett  (Tenn.  1873)  12  Heiak. 
his  liability  as  surety  on  tbe  1 
guardian.  Davis  v,  McCurdy  ' 
Wis.  569,  7  N.  W.  065.  A  not 
teed  by  a  corporation  ia  provab! 
its  estate  in  bankruptcy.  In  n 
ka  Bros.  Co.  (D,  C.  1913)  206 
But  tbe  bankruptcy  act  does 
mit  proof  of  a  claim  against 
nntU  there  has  been  a  forf 
breach  of  condition  or  failuri 
formance,  or,  in  tbe  case  of  b 
nity  bond,  some  actual  loss  or 
the  obligee.  Loeser  v.  I 
(1910)  176  Fed.  265,  100  C.  • 
24  Am.  Bankr.  Rep.  75;  KL 
Fowle  (Mass.  1862)  5  Allen,  1 
bett  V.  Woodward  (C.  G.  18 
Caa.  No.  3,223;  Loriug  v. 
(Mass.  1854)  1  Gray.  305.  A; 
the  bankrupt  is  a  guarantor, 
is  nothing  presently  due  or  ci 
liquidation  at  the  time  of  tbe  t 
cy,  and  no  certainty  that  anyt 
ever  be  due  or  that  any  liah 
arise,  no  claim  can  be  provet 
the  bankrupt's  estate.  In  re  ? 
Baker  (1911)  186  Fed.  312,  1 
A.  390;  In  re  PettingiU  &  C< 
1905)  137  Fed.  143,  14  Am.  Baj 


21,  Rights  of  bankrupt's  s«rc 
dorser.— A  euret>y  on  a  bond, 
made  the  payment  or  discba. 
obligation  for  which  the  princ 
liable,  has  a  provable  claim  ag 
latter'a  estate  In  bBnkruptc.v. 
Lyons  Beet  Sugar  Refining  Cc 
1911)    192  Fed.  446,  27  Am 
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Rep.  610;  liddcH  v.  WisweD  (1887)  59 
Vt.  365,  8  Ati.  680. 

The  bankrupt's  surety  has  no  prov- 
able daim,  to  be  set  up  in  his  own  name, 
until  he  has  paid  the  debt  or  damages 
or  liquidated  the  obligation  called  for 
by  the  bond.  Insley  v.  Garside  (1903) 
121  Fed.  699,  58  O.  O.  A.  119,  10  Am. 
Bankr.  Rep.  52;  R.  P.  Williams  &  Co. 
▼.  United  States  Fidelity  &  Guaranty 
Co.  (1912)  11  Ga.  App.  635,  75  S.  B. 
1067;  Hester  v.  Baldwin  (C.  C.  1875) 
Fed.  Gas.  No.  6,438;  Steele  v.  Graves 
(1880)  68  Ala.  21;  Ecker  v.  Bohn 
(1876)  45  Md.  278.  16  N.  B.  R.  544. 
Compare  Lipscomb  v.  Grace  (1870)  26 
Ark.  231,  7  Am.  Rep.  607.  And  a  par- 
tial payment  is  not  sufficient  to  give 
bim  a  provable  claim  pro  tanto.  Unless 
and  until  the  debt  or  claim  is  paid  in 
full,  the  right  to  prove  it  as  a  debt  in 
bankruptcy  is  in  the  original  creditor 
and  not  in  the  surety.  In  re  Heyman 
(D.  O.  1899)  95  Fed.  800,  2  Am.  Bankr. 
Rep.  651;  In  re  Hollister  (D.  C.  1880) 
3  Fed.  452.  But  a  sure^  need  not 
necessarily  pay  in  cash.  If  his  individ- 
ual note  is  expressly  received  and  ac- 
cepted in  payment,  he  may  then  prove 
against  the  bankrupt  principal.  In  re 
MorriU  (D.  0.  1873)  Fed.  CSas.  No. 
9,821.  A  surety  on  a  bond  to  dissolve 
a  garnishment,  against  whom  judgment 
was  recovered,  after  the  adjudication  in 
bankruptcy  of  the  principal,  has  a  prov- 
able claim.  Kilpatrick  v.  United  States 
Fidelity  &  Guaranty  Co.  (C.  0.  A. 
1916)  228  Fed.  587. 

Where  the  surety  holds  collateral  se- 
curities, for  his  own  indemnity,  and 
pays  the  debt  of  the  principal,  he  can 
prove  only  the  difference  between  the 
debt  and  the  amount  realized  on  the  se- 
curities. In  re  Baldwin  (D.  O.  1878) 
19  N.  B.  R  52,  Fed.  Gas.  No.  796. 

The  provision  of  the  statute  that 
"whenever  a  creditor,  whose  daim 
against  a  bankrupt  is  secured  by  the 
individual  undertaking  of  any  person, 
fails  to  prove  such  claim,  such  person 
may  do  so  in  the  creditor's  name,  and 
if  he  discharge  such  undertaking  in 
whole  or  in  part,  he  shall  be  subrogated 
to  that  extent  to  the  rights  of  the  credi- 
tor," does  not  give  to  a  surety  who  has 
not  taken  up  the  obligation  the  right 
to  Institute  proceedings  in  involuntary 
bankruptcy  .against  the  principal,  but 
only  to  prove  the  claim,  if  the  creditor 
fails  to  do  so,  after  an  adjudication  of 
bankruptcy  has  been  made.  Phillips  v. 
Dreher  Shoe  Co.  (D.  C.  1902)  112  Fed. 
404,  7  Am.  Bankr.  Rep.  326.  And  see 
Insley  v.  Garside  (1903)  121  Fed.  699, 
58  C.  C.  A.  119,  10  Am.  Bankr.  Rep. 
52;  In  re  Carter  (D.  C.  1905)  138 
Fed.  846,  15  Am.  Bankr.  Rep.  126; 
Rosenthal  v.  Nove  (1900)  175  Mass. 
559,  56  N.  B.  884,  78  Am.  St.  Rep.  512. 

An  indorser  of  the  bankrupt's  paper 
may  prove  a  claim  for  the  amount,  in 
his  own  name,  against  the  estate,  after 
he  has  paid  the  note,  but  not  before. 
In  re  Salvator  Brewing  Ck>.  (1912)  193 


Fed.  989,  113  C.  O.  A.  626,  28  Am. 
Bankr.  Rep.  56;  In  re  Dr.  Voorhees 
Awning  Hood  Co.  (D.  C.  1911)  187 
Fed.  611;  In  re  Morse  (D.  C.  1875) 
11  N.  B.  R.  482,  Fed.  Cas.  No.  9,853; 
Marks  v.  Barker  (C.  C.  1804)  Fed.  Cas. 
No.  9,096.  See  In  re  EUetson  Co.  (D.  O. 

1912)  193  Fed.  84,  28  Am.  Bankr.  Rep. 
434.  Though  such  an  indorser  may 
have  become  absolutely  liable  to  the 
holder  of  the  note,  by  due  notice  of  its 
dishonor,  before  the  filing  of  the  peti- 
tion in  bankruptcy,  this  does  not  make 
him  a  creditor  of  the  bankrupt  In  re 
Riker  (D.  C.  1878)  18  N.  B.  R.  393, 
Fed.  Cas.  No.  11,833.  When  the  hold- 
er of  a  note  fails  to  prove  the  same 
against  the  maker's  estate,  thus  show- 
ing that  he  looks  to  the  indorser  alone 
for  payment,  the  indorser  may  prove  it 
and  receive  dividends,  though  he  has  not 
proved  the  note.  In  re  Ellerhorst  (D. 
C.  1871)  5  N.  B.  R.  144,  Fed.  Cas.  No. 
4,381.  Where  indorsers  of  notes  of  the 
bankrupt  paid  a  portion  of  the  debt  and 
secured  their  release  as  indorsers  and 
the  holders  proved  the  notes Jor  the  en- 
tire amount  against  the  bankrupt's  es- 
tate, the  indorsers  were  not  entitled  to 
prove  the  amount  paid  by  them  as 
claims  against  the  estate,  since  under 
section  9641  (i),  ante,  they  were  only 
entitled  to  receive  from  the  holders  any 
overplus,  after  crediting  dividends  re- 
ceived from  the  bankrupt's  estate  and 
the  amount  paid  by  the  indorsers.  In 
re  Manhattan  Brush  Mfg.  Co.   (D.  C. 

1913)  209  Fed.  997.  An  accommoda- 
tion indorser  of  a  note  for  the  accom- 
modation of  a  corporation -not  fully  or- 
ganized for  want  of  the  filing  of  a  certif- 
icate of  organization,  as  required  by 
state  statute,  held  entitled,  on  paying 
the  note,  to  an  allowance  against  the 
corporation,  becoming  a  bankrupt,  for 
the  amount  thereof.  In  re  Halsey  W. 
Kelley  &  Co.,  Inc.  (D.  O.  1914)  215 
Fed.  155. 

Under  a  state  statute  providing  that, 
where  a  party  to  a  negotiable  instru- 
ment has  been  adjudged  bankrupt,  no- 
tice may  be  given  either  to  the  party 
himself  or  to  his  trustee,  and  that  no- 
tice of  dishonor  is  not  necessary  where 
the  drawer  and  drawee  are  the  same 
person,  or  to  an  indorser  where  he  is 
the  person  to  whom  an  instrument  is 
presented  for  payment,  where  the  mak- 
er and  indorser  of  notes  were  partners, 
and  were  adjudged  bankrupts,  both  as 
partners  and  individually,  before  the 
notes  matured,  and  the  same  trustees 
were  appointed  for  all  the  estates,  it 
was  held  that  notice  of  nonpayment  on 
the  maturity  of  the  notes  was  not  nec- 
essary to  bind  the  estate  of  the  indors- 
er. In  re  T.  A.  Mclntyre  &  Co.  (D.  C. 
1912)  198  Fed.  579,  28  Am.  Bankr. 
Rep.  459. 

22.  Rights  of  creditor  where  several 
parties  liable^— The  holder  of  a  claim 
upon  which  several  parties  are  per- 
Boually    liabU    may    prove    his    claim 
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against  the  eitates  of  «ii7  of  them  who 
become  bankrupt,  aod  ma;  at  the  same 
time  pareue  the  others  at  law,  and  not- 
nithstandiag  partial  payments  after  the 
bankruptcy,  received  from  the  nonbank- 
rupta  or  from  the  estates  of  those  in 
bankruptcy,  the  creditor  may  recover 
dividends  (roin  each  estate  in  bankrupt- 
cy upon  the  full  amount  of  his  claim,  as 
it  stood  at  the  time  the  petition  in 
bankruptcy  was  filed  therein,  until, 
from  all  Bonrcea,  he  has  received  lull 
payment  of  his  claim.  Board  of  Com'rs 
of  Shawnee  County  v.  Hurley  (1909) 
169  Fed.  92,  94  C.  C.  A.  362,  22  Am. 
Banhr.  Rep.  209;  In  re  Simon  (D.  C. 
1012)  197  Fed.  105.  28  Am.  Bankr.  Eep. 
611;  In  re  Girvin  (D.  C.  1908)  160 
Fed.  206,  20  Am.  Bankr.  Rep.  320; 
Downing  v.  Traders'  Bank  (C.  C,  1873) 
II  N.  B.  R.  371,  Fed.  Cas,  No.  4,W6; 
la  re  Hicks  (D.  C.  1879)  19  N.  B.  B. 
299,  Fed.  Cas.  No.  6,408;  In  re  How- 
ard <D.  C.  ISH)  4  N.  B.  R.  571,  Fed. 
Oaa.  No.  6,750.  Thus,  the  holder  of  a 
bill  of  exchange  is  entitled  to  prove  his 
debt  in  bankruptcy  against  the  drawer, 
the  scceptfir,  and  the  payee,  and  to  re- 
ceive dividends  from  all  their  estates 
until  his  debt  is  paid  in  full;  and  if 
only  one  of  the  parties  is  in  bankrupt- 
cy, he  may  prove  bis  claim  against  tbat 
one,  and  slao  proceed  against  the  oth- 
ers at  law.  In  re.  Babcock  (C.  C.  1844) 
Fed.  Cas.  No.  606.  So,  when  the  hold- 
er of  a  note  proves  his  debt  In  bank- 
ruptcy against  the  maker  of  the  note 
for  the  full  amount  thereof,  as  an  un- 
secured claim,  this  does  not  affect  or 
release  an  indoraer  from  his  liability  on 
the  note.  -Merchants'  Nat  Bank  v. 
Comstoek  (1873)  55  N.  Y.  24. 

The  estate  of  the  bankrupt  is  entitled 
to  the  benefit  of  a  partial  payment  of 
the  debt  made,  before  the  bankruptcy, 
by  any  of  the  othet  parties  liable  for 
it,  and  In  this  case  the  creditor  can 
prove  against  the  bankrupt  only  the 
unpaid  balance  of  his  claim  after  cred- 
iting the  payment  In  re  Pulsifer  (D. 
C.  1880)  14  Fed.  247;  Ei  parte  Har- 
ris (D.  C.  1877)  16  N.  B.  R.  432,  Fed. 
Cas.  No.  6.109;  In  re  Weeks  (D.  C. 
1875)  13  N.  B.  R.  203,  Fed.  Cas.  No. 
17349;  Sohier  v.  Loring  (1S50)  6  Cush. 
(Mass.)  537.  Where  the  maker  of  a 
note  becomes  bankrupt  after  the  holder 
has  received  part  payment  from  the  in- 
dorser,  the  creditor  should  prove  a 
claim  in  tbe  bankruptcy  proceedings  for 
the  entire  face  of  the  note,  because  he 
U  in  the  position  of  a  trustee  for  the 
indorser,  and  if  he  receives,  in  divi- 
dends, more  than  enough  to  satis^  tbe 
unpaid  balance  of  bis  claim,  he  will  hold 
tbe  snrpluB  (or  tbe  indorser,  who  will 
be  entitled  to  reimbucsement  In  ra 
Souther  (D.  C.  1874)  9  N.  B.  R,  502, 
Fed.  Oas,  No.  13,184;  In  re  BUerhorst 
(D.  O.  1871)  6  N.  B.  R.  144,  Fed.  Gas. 
No.  4.381.  And  see  In  re  Baxter  (D. 
C.  1878)  18  N.  3.  B.  497,  Fed.  Caa. 
No.  1,120.  But  In  other  cases,  nothing 
short  of  actual  payment,  or  a  present 
right  to  receive  a  dividend  from  an  es- 
(1160S) 


tate  in  bankruptcy,  will  opiratt 
vent  the  creditor  from  provlD; 
against  the  estates  of  the  ot 
sons  lUble;  the  fact  tbat  on. 
debtora,  being  In  bankruptcy, 
fered  notes  for  composition  [ 
will  not  have  this  effect  In 
(D.  C.  1879)  19  N.  B.  K.  209,  1 
No.  6.466.  So  where  a  credi 
had  sold  goods  to  the  hanki 
which  a  third  person  became 
afterwards  received  from  the  s 
security,  a  note  of  the  bankru; 
Dpon  a  separate  traoaaction,  it 
that  such  note,  being  the  pro 
the  surety,  did  not  inure  to  t! 
Tupt's  interest,  but  to  that  ot  < 
tj,  and  was  a  separate  debt, 
the  creditor  was  entitled  to  i 
both  claims.  In  re  H.  V.  Kt 
Co.  (U.  C.  1D12)  200  Fed.  80 
Bankr.  Rep.  765.  But  where  a 
ot  a  bankrupt  has  a  lien  on  t 
ertj  ot  a  third  party,  as  par 
security  for  his  debt,  he  canuo 
his  lien  for  a  consideration 
crediting  the  amount  of  the  ci 
tion  on  his  claim,  Seay  v.  W 
0-  1881)  9  Fed.  589. 

23.  Claims    of    bankrupt's 

bankruptcy  a  wife  may  be  a  ci 
her  husband,  and  may  prove 
tain  a  claim  against  his  estate 
ey  which  was  her  sepsrate  i 
and  which  she  loaned  to  him, 
to  his  keeping  and  managemei 
lowed  him  to  use  in  bis  husiu 
clearly  appears  that  no  gift  wa 
ed,  but  only  a  loan  or  trust 
Remmerde  (D.  C.  1013)  206  1 
30  Am.  Bankr.  Rep.  707;  In  ri 
son  (D.  C.  1902)  116  Fed.  100 
Neiman  (D.  C.  1001)  109  F 
Tucker  v.  Curtia  (1906)  148  1 
78  C.  C.  A.  557,  17  Am.  Bar 
3M;  Clark  v.  Heiekiah  (D.  C. 
Fed.  663;  In  re  Bigelow  (D.  G 
N.  B.  R.  568,  Fed.  Cas.  No.  1.3> 
Blandin  (D.  C.  1871)  6  N.  B.  a 
Cbb.  No.  1,527.  The  failure  o 
ried  woman  to  register  a  dain 
her  husband  ss  her  separate  i 
under  the  laws  ot  Oregon,  i 
affect  her  right  to  prove  t 
against  his  estate  in  bankrui 
re  Miner  (D.  C.  1002)  117  Fe 
Am.  Bankr.  Rep.  100.  This 
plies  notwithstanding  the  fact 
law  ot  tbe  particular  state 
give  to  husband  and  wife  any 
contract  with  each  other  or  to 
other,  and  for  this  reason  a 
ment  to  repay  the  wife's  moo 
not  be  enforced  by  a  suit 
James  v.  Gray  (1904)  131  Fed 
C.  C.  A.  385,  1  L.  R.  A.  (N. 
12  Am.'Bankr.  Rep.  573;  In  re 
C.  1911)  J90  Fed,  390,  27  An 
Rep.  146;  In  re  Domenig  (D. 
128  Fed.  146,  II  Am.  Bankr.  I 
In  re  Nlckerson  (D.  C.  1902) 
1003.  Compare  In  re  Talbo' 
1901)  110  Fed.  024,  7  Am.  Bai 
SS,    Bat  the  wife's  claim  &gi 
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bankrupt  husband  must  be  supported, 
like  any  other,  by  a  valid  consideration, 
and  she  cannot  proye  a  claim  where  she 
has  already  received  satisfaction  of  the 
debt  in  the  form  of  a  conveyance  of 
property.  In  re  Carpenter  (D.  C.  1910) 
179  Fed.  743.  Or  where  she  had  no 
▼aUd  title  to  the  property  placed  in 
her  husband's  hands,  having  previously 
received  the  same  from  him  as  a  gift 
nnder  circumstances  which  rendered 
the  transfer  invalid.  In  re  Tucker  (D. 
G.  1906)  148  Fed.  928,  17  Am.  Bankr. 
Rep.  247.  And  where  a  wife  allows 
her  husband  to  appropriate  the  income 
of  her  separate  estate  in  the  support 
of  the  family,  this  does  not  create  such 
a  debt  on  his  part  as  is  provable  in 
bankruptcy  against  his  estate.  In  re 
Jones  (D.  C.  1874)  Fed.  Cas.  No.  7,444. 

The  wife  of  a  bankrupt  is  entitled  to 
the  allowance  of  a  claim  for  money  lent 
to  her  husband,  which  she  procured  by 
mortgaging  her  own  realty.  In  re  ]^oss 
(D.  C.  1906)  147  Fed.  790,  17  Am. 
Bankr.  Rep.  439.  She  is  entitled  to 
prove  a  claim  on  a  note  given  to  her 
by  the  bankrupt,  regardless  of  the  con- 
sideration therefor,  if  it  is  not  shown 
that  the  bankrupt  was  indebted  at  the 
time  the  note  was  made.  In  re  Kyte 
(D.  O.  1908)  164  Fed.  302,  21  Am. 
Bankr.  Rep.  110.  See  In  re  Chapman 
(D.  C.  1900)  105  Fed.  901,  5  Am. 
Bankr.  Rep.  570. 

Under  the  dvil  law  prevailing  in  Lou- 
isiana, a  husband's  debt  to  his  wife 
for  paraphernal  property  is  provable 
against  him  in  bankruptcy.  Fleitas  v. 
Richardson  (1893)  147  U.  S.  550,  13 
Sup.  Ct  495,  37  L.  Bd.  276. 

As  to  a  wife's  claim  of  payment  for 
services  rendered  to  her  husband  in 
his  business,  as,  in  the  capacity  of  a 
derk,  bookkeeper,  or  the  like,  a  claim 
may  be  proved  in  bankruptcy  for  the 
value  of  such  services  if  the  law  of  the 
state  has  removed  the  disabilities  of 
married  women.  In  re  Domenig  (D.  C. 
1904)  128  Fed.  146,  11  Am.  Bankr. 
Rep.  552;  In  re  Cox  (D.  C.  1912)  199 
Fed.  952,  29  Am.  Bankr.  Rep.  456. 
But  not  where  the  common  law  in  this 
respect  still  prevails.  In  re  Suckle  (D. 
C.  1910)  176  Fed.  828,  23  Am.  Bankr. 
Rep.  861;  In  re  Winkels  (D.  C.  1904) 
132  Fed.  590,  12  Am.  Bankr.  Rep.  696. 

Under  a  state  statute  providing  that 
a  wife  who  is  granted  a  divorce  from 
her  husband  shall  be  entitled  to  one- 
•  third  of  his  personal  property  abso- 
lutely, the  interest  of  a  wife  in  the  per- 
sonal property  of  her  husband,  after 
the  commencement  of  an  action  for  di- 
vorce, but  before  decree,  is  not  such  a 
claim  as  is  provable  against  hik  estate 
hi  bankruptcy.  Hawk  v.  Hawk  (D.  O. 
1900)  102  Fed.  679,  4  Am.  Bankr.  Rep. 
463. 

24.  Claims  for  alimony.  —  Alimony 
awarded  to  a  divorced  wife  by  the  de- 
cree of  a  competent  court  does  not  con- 
stitute a  debt  or  claim  which  is  prova- 
ble against  the  estate  of  the  husband  in 
bankruptcy,  whether  the  daim  be  for 


arrears  remaining  unpaid  at  the  date  of 
the  bankruptcy  or  for  installments  to 
accrue  thereafter.  Audubon  v.  Shuf eldt 
(1901)  181  U.  Sw  575,  21  Sup.  Ct  735, 
45  L.  Ed.  1009,  5  Am.  Bankr.  Rep.  829; 
In  re  Hubbard  (D.  C.  1899)  98  Fed. 
710,  3  Am.  Bankr.  Rep.  528;  Turner 
V.  Turner  (D.  C.  1901)  108  Fed.  785,  6 
Am.  Bankr.  Rep.  289;  In  re  Shepard 
(D.  C.  1899)  97  Fed.  187;  In  re  An- 
derson (D.  C.  1899)  97  Fed.  321,  5  Am. 
Bankr.  Rep.  858;  In  re  No  well  (D.  C. 
1900)  99  Fed.  931,  3  Am.  Bankr.  Rep. 
837;  In  re  Smith,  1  Nat  Bankr.  News, 
471;  In  re  Lawrie  (D.  C.  1899)  2  Nat 
Bankr.  News,  77;  In  re  Garrett  (D.  C. 
1875)  11  N.  B.  R.  493,  Fed.  Cas.  No. 
5,252;  In  re  Lachemeyer  (D.  C.  1878) 
18  N.  B.  R.  270,  Fed.  Cas.  No.  7,966; 
Beach  v.  Beach  (1883)  29  Hun  (N.  Y.) 
181;  Barclay  v.  Barclay  (1900)  184  lU. 
375,  56  N.  E.  636,  51  L.  R.  A.  351; 
Welty  V.  Welty  (1901)  96  111.  App.  141; 
Maisner  v.  Maisner  (1901)  62  App. 
Div.  286,  70  N.  Y.  Supp.  1107;  Lemert 
V.  Lemert  (1903)  25  Ohio  Cir.  Ct  Rep. 
253.  CONTRA,  In  re  Challoner  (D.  C. 
1899)  98  Fed.  82,  3  Am.  Bankr.  Rep. 
442;  In  re  Houston  (D.  C.  1899)  94 
Fed.  119,  2  Am.  Bankr.  Rep.  107;  In 
re  Van  Orden  (D.  C.  1899)  96  Fed.  86, 
2  Am.  Bankr.  Rep.  801;  Arrington  v. 
Arrington  (1902)  131  N.  C.  143,  42  S. 
E.  554,  92  Am.  St  Rep.  769. 

But  where  a  wife,  after  securing  a 
decree  of  divorce  granting  alimony,  re- 
moves into  another  state,  and  there 
sues  to  recover  unpaid  arrears  of  ali- 
mony and  obtains  a  judgment,  and  the 
husband  lists  the  said  judgment  as  an 
indebtedness  in  his  schedules  in  bank- 
ruptcy, it  constitutes  a  provable  debt 
against  his  estate.  In  re  Williams'  Es- 
tate (1909)  118  N.  Y.  Supp.  562. 

25.  Unpaid  subseriptions  to  stock  and 
stockholder's  statutory  liability.— Thie 
liability  of  a  stockholder  in  a  corpora- 
tion to  make  good  the  difference  be- 
tween the  face  value  of  stock  for  which 
he  has  subscribed  and  the  amount  he 
has  actually  paid  on  it  is  a  debt  found- 
ed on  contract,  and  is  therefore  prova- 
ble against  his  estate  in  bankruptcy,  at 
the  instance  of  a  judgment  creditor  of 
the  corporation,  although  no  assess- 
ment or  call  has  yet  been  made  by  the 
corporation.  In  re  Putman  (D.  C. 
1911)  193  Fed.  464,  27  Am.  Bankr.  Rep. 
923;  Carey  v.  Mayer  (1897)  79  Fed. 
926,  25  C.  C.  A.  239;  Glenn  v.  AbeU 
(C.  C.  1889)  39  Fed.  10;  Marr  v.  Bank 
of  West  Tennessee  (1880)  4  Lea 
(Tenn.)  578.  See  In  re  Watkinson  (D. 
C.  1906)  143  Fed.  602,  16  Am.  Bankr. 
Rep.  245.  But  some  decisions  hold  that 
such  a  liability  is  not  a  provable  debt 
until  the  corporation  itself  has  been  re- 
quired to  make  the  necessary  assess- 
ment upon  its  stockholders,  so  that  the 
extent  of  the  liability  of  each  may  be 
determined.  Gibson  v.  Lewis  (C.  O. 
1875)  11  N.  B.  R.  247,  Fe^.  Cas.  No. 
5,398;  Sayre  v.  Glenn  (1888)  87  Ala. 
6?>1.  6  South.  45;  Glenn  v.  Howard 
(1886)  65  Md.  40,  3  Ati.  895.     Receiv- 
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compan; 
■im  against  the  estate 
ibacriber  to  tlie  stock 
where  it  did  not  ap- 
bscription  wss  necee- 
I,  or  that  in  ah  equal- 
tockbolders  the  ban  li- 
the debtor,  instead  of 
B.  In  re  Bbm  (D.  G. 
76. 

Ltf  imposed  by  statnta 
ders  ot  certain  classes 
to   be   personally    an- 

debts  of  theic  com- 
t  proportioDed  to  their 
lough  theic  stock  has 
1,  it  Is  generallr  held 
ucb  a  claim  as  can  be 
ptc;  against  a  stifck- 
,  Atlantic  Delaine  Co. 
[.  B.  B.  390,  Fed.  Oaa. 
tol  T.  Sanford'  (C.  C. 
B.  TS,  Fed.  Cas.  No. 
.  UncoLn  (1858)  10 
.  At  least  if  his  per- 
Lt;   remains   ud certain 

or  tbe  amount  for 
ecome  liable  has  not 
Irons  V.  Mauufac- 
r  (C.  C.  1886)  27  Fed. 
'ise  if  it  is  liquidated 
f  a  judgment  or  a  de- 
fore  the  eipiration  of 
I  for  proving  debts. 
I  (C.  C.  1880)  1  Fed. 
receiver  of  tbe  corpo- 
Aiul;  determine  the 
icertaining  the  amount 
.  liabilitleB  of  tbe  cor- 
las  determining  how 
eded  from  tbe  atock- 

up  the  deficiency  of 
corporation.  Irons  t. 
at  Bank  (0.  C.  1883) 

latsd     by     bankrupt's 

liability  is  a  provable 
estate  of  a  bankrupt 
a  contractual  cbarac- 
uced  by  the  fraud  of 
if  the  circnm  stances 
t  claimant  may  waive 
■  as  upon  as  implied 
ord  T.  Burke  (1904) 
Sup.  Ct  9,  49  L.  Ed. 
ikr.  Rep.  659;  In  re 
)  125  Fed.  2G1,  B  Am. 
;  In  re  Scbwarts  (G. 
B.  R.  330,  Fed.  Cas. 
ler  tbe  former  bank- 
s  held  that  a  debt  or 
by  the  fraud  of  the 
e  proved  and  allowed 
>,  notwithstanding  the 
d  not  be  released  by 
result  being  that  any 
oo  it  would  be  mere- 
account,  leaving  the 
ir  the  unpaid  balance. 
C.  1868)  2  N.  8.  R. 
18,070;  In  re  Rosea- 
2  N.  B.  R.  236.  Fed. 
In  re  Rundle  (D.  0. 
!.  113,  Fed.  Cbb.  No. 
lewa  (D.  a  1878)  19 


N.  B.  a  109,  Fed.  Cas.  No.  2 
re  Eureka  Mfg.  Co.  (D.  a  18 
Gas.  No.  4,660. 

A  claim  arising  out  of  the  cc 
by  stockbrokers  of  shares  p 
and  held  by  them  on  a  cuaton 
count  is  provable  on  this 
Crawford  v.  Burke  (1004)  It 
176,  25  Sup.  Ct  9,  49  li.  Ed. 
Am.  Bankr.  Rep.  659.  And  < 
in  bankruptcy  proceedings  ma; 
the  principle  that  money  pro< 
fraud  may  be  recovered  back 
ing  a  demand  for  money  bad 
ceived  by  tbe  bankrupt  to  their 
re  E.  J.  Arnold  &  Co.  (D.  C.  1 
Fed.  788,  13  Am.  Bankr.  K 
There  is  an  obligation  resting 
defaulting  testamentary  trusti 
peodently  of  bis  bond,  to  rea 
value  of  the  assets  embeuled, 
of  a  contractnal  character,  aui 
a  bans  for  proof  of  a  claim  ag 
estate  in  bankruptcy  therefoi 
•accessor  in  the  trust  Clarke 
ers  (1910)  188  Fed.  D18,  106 
64,  23  Am.  Bankr.  Rep.  413, 
(1913)  228  U.  8.  534,  33  Sup. 
GT  L.  Ed.  953.  Where  a  bank] 
was  in  tbe  employ  of  a  firm  of 
caused  them  to  purchase  st 
false  and  Petitions  orders  purpi 
have  been  given  by  custome 
purchases  being  in  fact  iuteode 
own  benefit,  tbe  firm  will  have 
to  treat  him  as  the  principa 
transactions,  and  to  prove  I 
against  him  in  bankruptcy,  aa 
money  paid  at  his  request  anc 
nse.  In  re  Filer  (D.  0,  1901) 
261,  5  Am.  Bankr.  Rep.  835. 

.  A  creditor  who  advanced  n 
the  bankrupt  on  tbe  strengtt 
latter's  false  and  fraudulent  i 
tations  concerning  his  credit 
sources  may  prove  a  claim  in  b 
cy  for  the  amount,  for  though 
vas  induced  by  fraud,  there  v 
the  less  a  contract  tor  its  re] 
In  re  E.  J.  Arnold  &  Co.  (D. 

.  133  Fed.  789,  13  Am.  Bankr.  I 
Compare  In  re  Schucbardt  (D. 
15  N.  B.  B.  161,  Fed.  Cas.  No 
So  where  the  creditor  baa  bj 
means  been  induced  to  part  wil 
be  may  affirm  the  contract  aJ 
claim  for  the  value  of  tbe  gi 
stead  of  electing  to  claim  for 
sustained  by  tbe  fraud.  In  r 
brant  (P.  G.  1003)  120  Fed.  9»2 
Bankr.  Bep.  184. 

27,  Taxes  and  Intsreit  and  | 
Ihsrean. — State  and  municipal  t 
from  a  bankrupt  do  not  cone 
claim  against  bis  estate  to  be 
like  those  of  creditors,  and  the  i 
interest  will  not  be  allowed  i 
after  tbe  Sling  of  tbe  petition 
application  thereto,  but  it  is  < 
of  tbe  court  of  bankruptcy  to  d 
payment  of  such  taxes,  togetl 
such  penalties  or  Interest  as  1 
cmed  thereon  nnder  the  lawi 
state  to  the  tima  of  actual  i 
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Stanard  t.  Dayton  (O.  0.  A.  1916)  220 
Fed.  441;  In  re  KaUak  (D.  C.  1906) 
147  Fed.  276,  17  Am.  Bankr.  Rep.  414; 
In  re  Scheldt  Bros.  (D.  O.  1908)  177 
Fed.  599,  23  Am,  Bankp.  Rep.  778.  See 
In  re  Duryee  (D.  C.  1880)  2  Fed.  68; 
Warren  R.  Co.  v.  Belvidere  (1871)  35 
N.  J.  Law,  584.  Taxes  accruing  after 
the  institution  of  the  proceeding  in 
bankruptcy  are  to  be  paid  out  of  the 
estate.  Stanard  t.  Dayton  (C.  C.  A. 
1915)  220  Fed.  441.  Additional  cus- 
toms duties  levied  on  reappraisement 
of  coke  imported  into  Alaska  are  not 
penal  in  their  nature  and  may  be  col- 
lected from  a  bankrupt.  U.  S.  v.  Browa- 
Alaska  Co.  (1910)  4  Alaska,  89.  Where 
a  bankrupt,  having  sold  certain  orchard 
tracts,  transferred  the  contracts  and 
agreed  that,  in  case,  of  forfeiture,  it 
would  deed  the  tract  or  tracts  to  whom 
the  assignee  of  the  contract  might  elect, 
the  bankrupt  still  held  title  to  the  land, 
and  taxes  assessed  thereon  were  pay- 
able by  the  trustee,  though  the  taxes 
were  enforceable  only  against  the  land. 
In  re  Wenatchee  Heights  Orchard  Co. 
(D.  C.  1914)  212  Fed.  787. 

Taxes  which  have  been  actually  paid, 
though  irregularly,  are  not  a  liability 
of  the  estate  nor  a  provable  debt,  as 
where  the  bankrupt,  being  a  deputy  tax 
collector,  has  settled  with  his  principal 
tor  the  taxes  on  his  own  property, 
though  the  latter  remains  personally 
liable  for  the  amount  to  the  municipal- 
ity. Moore  v.  Green  (1906)  145  Fed. 
480,  76  C.  C.  A.  260,  16  Am.  Bankr. 
Rep.  607.  Where  taxes  have  been  de- 
ducted from  the  value  of  property  taken 
by  creditors  under  attachments  valid 
against  the  trustee,  they  are  not  a 
charge  upon  the  estate.  Foster  v.  Ing- 
lee  (D.  C.  1876)  13  N.  B.  R.  239,  Fed. 
Gas.  No.  4,973.  Where  a  certified  check 
for  taxes  against  mortgaged  property 
of  the  bankrupt  was  given  to  the  city 
tax  collector  in  payment  of  the  taxes, 
and  was  received  by  him  as  such  to 
prevent  his  bidding  at  a  foreclosure  sale, 
it  constituted  a  satisfaction  of  the  tax- 
es, and  precluded  the  city  from  estab- 
lishing a  claim  therefor  agaiust  the 
bankrupt's  personal  assets.  City  of 
Pittsburgh  v.  South  Side  Trust  Co. 
(1913)  208  Fed.  984,  126  0.  C.  A.  72. 

The  provisions  for  the  payment  of 
taxes  by  the  trustee  in  bankruptcy  do 
not  apply  to  an  aunual  license  fee  im- 
posed by  the  state  law  on  corporations, 
which  has  been  held  by  the  courts  of 
the  state  not  to  be  a  tax,  but  an  arbi- 
trary imposition  laid  on  corporations  as 
a  condition  of  their  continued  exist- 
ence; and  neither  is  it  a  contractual 
obligation  attaching  by  implication  from 
the  inception  of  the  company,  so  as  to 
be  provable  as  a  debt  founded  on  con- 
tract, at  l^ast  against  the  estate  of  a 
corporation  becoming  bankrupt  before 
the  fee  for  the  year  is  assessed  or  col- 
lectible. In  re  Danville  Rolling  Mill  Co. 
(D.  0.  1903)  121  Fed.  432,  10  Am. 
Bankr.  Rep.  327. 


28.  Breaches   of   real   covenant8.^A 

claim  for  damages  for  breach  of  the 
covenants  in  a  deed,  such  as  those  of 
warranty  of  title,  of  possession,  of 
quiet  enjoyment,  and  against  incum- 
brances, constitutes  a  provable  debt  in 
bankruptcy.  Parker  v.  Bradford  (1876) 
45  Iowa,  311;  Reed  v.  Pierce  (1853) 
36  Me.  455,  58  Am.  Dec.  761;  Abbott 
V.  Rowan  (1878)  33  Ark.  593;  Jend- 
son  V.  Blowers  (1849)  5  Barb.  (N.  Y.) 
686.  CONTRA,  Riggin  v.  Magwire 
(1872)  15  WaU.  549,  21  L.  Ed.  232; 
Murray  v.  De  Rottenham  (1822)  6 
Johns.  Oh.  (N.  Y.)  52;  Burrus  v.  Wil- 
kinson (1856)  31  Miss.  537;  Magwire 
V.  Riggin  (1869)  44  Mo.  512.  See  Bates 
V.  West  (1857)  19  111.  134;  BaUey  v. 
Moore  (1859)  21  IlL  165. 

A  lessee  cannot  prove  a  claim  for 
damages  for  breach  of  a  covenant^for 
quiet  enjoyment  in  the  lease  against  the 
estate  of  his  lessor  in  bankruptcy  be- 
cause of  an  eviction  which  did  not  take 
place  until  after  the  commencement  of 
the  proceedings  in  bankruptcy.  In  re 
Pennewell  (1902)  119  Fed.  139,  55 
C.  O.  A.  571,  9  Am.  Bankr.  Rep.  490. 

29.  Claims  for  torts.— A  claim  for 
damages  for  a  tort,  not  connected  with 
any  contractual  liability,  and  not  reduc- 
ed to  judgment  before  the  filing  of  the 
petition  in  bankruptcy,  is  not  a  provable 
debt.  Brown  &  Adams  v.  United  But- 
ton Co.  (1906)  149  Fed.  48,  79  C.  C.  A. 
70,  17  Am.  Bankr.  Rep.  565,  affirming 
In  re  United  Button  Co.  (D.  C.  1906) 
140  Fed.  495,  15  Am.  Bankr.  Rep.  390; 
In  re  Bailey  (C.  C.  1876)  Fed.  Cas.  No. 
729;  Bever  v.  Swecker  (1908)  138 
Iowa,  721,  116  N.  W.  704;  Newman  v. 
Goodard  (1880)  20  Hun  (N.  Y.)  563; 
Lomax  v.  Spear  (1874)  51  Ala.  532. 

A  claim  of  damages  for  a  tort  is  not 
made  provable  by  that  clause  of  the 
section  which  provides  that  "unliquidat- 
ed claims"  may  be  liquidated  in  such 
manner  as  the  court  shall  direct  and 
may  thereafter  be  proved  and  allowed; 
for  this  relates  only  to  a  matter  of  pro- 
cedure, and  does  not  enlarge  the  class 
of  claims  provable  under  the  preceding 
paragraph,  and  contemplates  only  the 
liquidation  of  claims  founded  on  con- 
tracts or  on  open  accounts.  Nor  are 
the  debts  which  may  be  proved  in  bank- 
ruptcy enlarged  by  the  fact  that  it  is 
assumed  in  the  seventeenth  section  of 
the  act  (regulating  the  effect  of  a  dis- 
cbarge) that  liabilities  for  torts  are 
provable  and  therefore  released  by  a 
discharge,  certain  specified  torts  being 
thereupon  excepted  from  the  effect  of 
a  discharge.  For  this  section,  as  orig- 
inally enacted,  referred  only  to  judg- 
ments already  recovered  in  actions  for 
torts  of  the  specified  kinds,  and  was 
therefore  not  inconsistent  with  the  six- 
ty-third section  of  the  statute,  relating 
to  provable  debts.  And  the  present 
want  of  harmony  between  the  two  sec- 
tions is  the  result  of  the  amendment  of 
1903,  and  therefore,  in  case  of  conflict, 
the  sixty-third  section,  being  spedfical- 
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17  devoted  to  tlbe  ennmeradon  and  de- 
acriptlon  of  the  classeB  of  piovabla 
debts,  mast  conttoL  Brown  &  Adams 
r.  United  Buttoo  Co.  <1906)  149  Fed. 
48,  T»  C.  0.  A.  70,  17  Am.  Bankr.  Rep. 
665.  See  BieU  t.  Urbancayk  <1905) 
38  Tei.  Civ.  App.  213,  85  S.  W.  451. 

A  claim  tor  unliquidated  damages  for 
negligence  resultiDg  in  peraooal  inju- 
ries is  not  a  provable  debt.  Imbrianl 
V.  Anderson  (1912)  76  N.  H.  491,  84 
Atl.  974.  Nor  a  cause  of  action  for 
negligence  causing  tbe  death  ot  a  hu- 
man beiug.  In  re  New  York  Tunnel  Co. 
(1908)  169  Fed.  OSS,  86  C.  C.  A.  566, 
20  Am.  Bankr.  Hep.  25.  Or  for  uec- 
Ugence  or  nuisance  resulting  in  injury 
to  goods.  Brown  &  Adams  t.  United 
Button  Co.  (1906)  149  Fed.  48,  79  a 
C.  A,  70,  17  Am.  Bankr.  Bep.  565;  Du- 
Bsr  V.  Murgatrojd  (0.  0.  1803)  Fed. 
Cas.  No.  4,199.  Or  for  trespass  to  land. 
Weisfield  t.  Beate  (1911)  231  Pa.  39, 
79  Atl.  878:  Kellogg  V.  Schuyler  (1846) 
2  Denio  (N.  Y.)  73:  Oilman  t.  Cate 
(1884)  63  N.  H.  278.  Or  tor  deceit. 
In  re  Schuchardt  (D.  C.  1876)  Fed. 
Gas.  No.  12,483.  Or  for  assault  and 
battery  and  false  impriBonmeut.  Beers 
T.  Hanlin  (D.  O.  1900)  99  Fed.  695,  3 
Am.  Bankr.  Bep.  745;  In  re  Hennocks- 
burgh  (D.  C.  1872)  Fed.  Cas.  No.  6,- 
367.  But  a  claim  for  the  wrongful  re- 
pledge  of  collateral  is  one  founded  op- 
on  a  contract  and  therefore  a  provable 
debt.  Wood  V.  Fiak  (N.  Y.  Ifll6)  109 
N.  B.  177. 

In  all  those  cases  where  the  tort  can 
be  waived  and  a  recovery  had  as  upon 
a  quasi  contract,  the  claim  may  be 
provable,  it  the  amount  is  definitely 
fixed,  or  after  being  liquidated  as  the 
coort  may  direct.  In  re  Griffin  (Q.  C. 
1910)  188  Fed.  389;  In  re  Southern 
Steel  Co.  (D.  O.  1910)  183  Fed.  498.  25 
Ant.  Bankr.  Rep.  358;  Burgoyne  v.  Mc- 
Killip  (C.  0.  A.  1910)  182  Fed.  452,  2B 
Am.  Bankr.  Bep.  SS7;  Clingman  t. 
Miller  (1908)  160  Fed.  326,  87  C.  C.  A, 
278,  20  Am.  Bankr.  Rep.  860;  In  re 
Filer  (D.  C.  1901)  125  Fed.  261,  6  Am. 
Bankr.  Bep.  835;  In  re  Hirscbman  (D. 
C.  1800)  104  Fed.  69,  4  Am.  Bankr. 
Fed.  715;  Reinhardt  v.  Friederich 
(Ind.  App.  1915)  108  N.  E.  258;  First 
Nat  Bank  of  Euosburg  FhIIb  v.  Bam- 
forth  (Vt  1918)  06  AU.  600.  A  claim 
for  the  conversion  ot  personal  proper- 
ty is  a  provable  debt.  Weaver  v.  Voile 
(1879)  68  Ind.  191;  Cole  v.  Roach 
(1873)  37  Tei.  413,  10  N.  B.  R.  28a 

30.  Flnss,  panaltiM,  and  forfslturei. 
— A  Judgment  imposing  a  fine  as  a  pun- 
ishment for  a  crime  or  misdemeanor  or 
any  violation  of  a  state  statute  is  not 
a  debt  provable  against  the  estate  of 
tbe  defendant  in  bankruptcy.  In  re 
Sutherland  (D.  C.  18G8)  Fed.  Cas.  No. 
13,039;  In  re  Moore  (D.  C.  1001)  111 
Fed.  145,  6  Am.  Bankr.  Bep.  590. 
CONTRA,  lo  re  Alderaon  (D.  C.  1899) 
08  Fed.  688,  3  Am.  Bankr.  Bep.  544. 
A  fine  imposed  on  the  bankrupt  by  a 
state  court,  as  a  pnnishment  for  a  civQ 
(U612) 


contempt  In  disobeying  tta  ord 
a  provable  debt.  People  v.  i 
Kings  County  (D.  C.  1913} 
666,  31  Am.  Bankr.  Bep.  84. 
ment  or  sentence  in  a  bastard} 
ing,  condemning  tbe  defendai 
a  fixed  sum  for  the  maintenan 
child,  is  not  a  debt  provable 
ruptcy.  In  re  Baker  (D.  C. 
Fed.  954,  3  Am.  Bankr.  Bep. 
re  Cotton  (D.  C.  1843)  Fed. 
3,209;  Hawes  v.  Cooksey  ( 
Ohio,  242;  Commonwealth  v, 
21  PittBb.  Leg.  J.  O.  S.  (Pa.) 
liability  of  a  bankrupt  for  tbe 
penalty  tor  cutting  trees,  imp' 
state  statute,  is  not  a  debt  U 
an  implied  contract,  such  ai 
proved  against  his  estate  in  ba 
In  re  Southern  Steel  Co.  (D. 
183  Fed.  498,  25  Am.  Bankr. 
A  claim  in  favor  of  the  Umt 
for  fines  or  penalties  incurrc 
bankrupt  for  violations  ot  th< 
re  Venn  e  laws  is  a  provable 
bankruptcy.  In  re  Rose;  (D. 
Fed.  Css.  No.  12.066.  A  clai 
United  States  against  a  bac 
recover  as  a  penalty  the  value 
imported  and  entered  contrar 
is  a  provable  debt  against  the 
the  bankrupt  In  re  Vetterle 
1875)  Fed.  Oas.  No.  16,929. 
ot  the  United  States  on  a  for 
cognisance  for  bail  in  a  crin 
Is  one  for  a  penalty  or  forfeit 
though  provable  in  bankruplc 
be  allowed  for  more  than  the 
ary  loss  actually  sustained.  1 
ponigri  (D.  C.  1912)  193  Fee 
Am.  Bankr.  Bep.  513.  The  i 
applies  to  a  penalty  imposed  I 
law  on  a  corporation  for  faili 
port  and  pay  the  prescribed  f 
nus  to  the  state  on  an  increi 
capitsj  stock.  Commonweattl 
SUk  Mfg.  Co.  0911)  192  Fed.  f 
C.  A.  B13,  27  Am.  Bankr.  1 
A  judgment  for  penslties  reci 
tbe  state  against  bankrupts  f 
ing  Agricultural  Law  N.  X.  i 
not  a  debt  that  can  be  proved 
ed  as  such  agaiuBt  tbe  bank] 
tate  under  Bankr.  Act.  ||  57J, 
re  Abramson  (C.  0.  A.  1914) 
878. 

Where  the  government  has 
a  judgment  against  the  bankr 
penalty  incurred  by  a  violati< 
revenue  laws  and  has  proved 
as  a  creditor  of  the  banktup 
former  by  whose  procurement 
action  was  prosecuted  has  nc 
come  into  the  bankruptcy  cou 
petition  asking  for  a  summai 
cation  of  his  right  to  a  share  o1 
aity  aa  against  tbe  United  Sta 
court  has  no  Jurisdiction  to  e 
an  adjustment  in  a  proceeding 
ruptcy  Bgainat  the  debtor.  Tbi 
tbe  informer  la  not  against  1 
rupt  but  against  the  governc 
it  must  be  worked  out  in  thi 
prescribed   by   tbe   fe venue   1 
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not  in  a  bankruptcy  proceeding.    In  re 
Jayne  (D.  0. 1886)  28  Fed.  419. 

31.  Debts  barred  by  limitatlone^A 
debt  or  claim,  once  valid  and  which 
otherwise  would  be  provable  in  bank- 
ruptcy, but  which  is  barred  by  the  stat- 
ute of  limiUtions  of  the  state  in  which 
the  bankrupt  resides  and  where  the 
proceeding  in  bankruptcy  is  pending, 
at  the  time  of  the  filing  of  the  petition, 
cannot  be  proved  or  allowed.  In  re 
Putman  (D.  O.  1911)  193  Fed.  464,  27 
Am-  Bankr.  Re^.  923;  Nicholas  v. 
Murray  (O.  O.  1878)  18  N.  B.  R.  469, 
Fed.  Cas.  No.  10,223;  In  re  Doty  (D. 
C.  1877)  16  N.  B.  R.  202,  Fed.  Oas. 
No.  4,017;  In  re  Kingsley  (D.  C.  1868) 

1  N.  B.  R.  329,  Fed.  Cas.  No.  7,819; 
In  re  Hardin  (D.  O.  1868)  1  N.  B.  R. 
395,  Fed.  Cas.  No.  6,048;  In  re  Reed 
(D.  C.  1874)  11  N.  B.  R.  94,  Fed.  Cas. 
No.  11,635;  In  re  Noesen  (D.  C.  1875) 
11  N.  B.  R.  422,  Fed.  Cas.  No.  10,288; 
In  re  Cornwall  (C.  C.  1871)  6  N.  B. 
R.  305,  Fed.  Cas.  No.  3,250;  Face's 
Trustee  v.  Pace  (1915)  162  Ky.  457, 
172  S.  W.  925.  The  rule  is  not  alter- 
ed by  the  fact  that  the  debt  is  not 
barred  under  the  statutes  of  the  state 
in  which  the  creditor  resides,  or  of 
the  state  in  which  both  parties  lived 
when  the  contract  was  made.  Har- 
gadine-McKittrick  Dry  Goods  Co.  v. 
Hudson  (1903)  122  Fed.  232,  58  C.  0. 
A.  596,  10  Am.  Bankr.  Rep.  225;  In 
re  Resler   (D.  C.   1899)  95  Fed.  804, 

2  Am.  Bankr.  Rep.  602;  In  re  Hardin 
(D.  C.  1868)  1  N.  B.  R.  395,  Fed. 
Cas.  No.  6,048;  In  re  Kingsley  (D.  C. 
1868)   1  N.  B.  R.  329,  Fed.  Cas.  No. 

7319. 

A  debt  which  was  not  barred  by  the 
statute  of  limitations  at  the  time  when 
the  petition  was  filed  will  remain  valid 
against  the  trustee  throughout  the 
bankruptcy  proceedings,  and  *  will  be 
provable  at  any  time  within  a  year 
after  the  adjudication,  notwithstand- 
ing the  whole  term  fixed  by  the  stat- 
ute of  limitations  has  expired  when  the 
claim  is  offered  for  proof,  for  the  in- 
stitution of  bankruptcy  proceedings 
stops  the  running  of  the  statute.  In 
re  McKinney  (D.  C.  1883)  15  Fed. 
912;  In  re  Graves  (D.  C.  1881)  9 
Fed.  816;  In  re  Wright  (D.  C.  1875) 
Fed.  Cas.  No.  18,068;  In  re  Maybin 
(D.  C.  1876)  15  N.  B.  R.  468,  Fed. 
Cas.  No.  9.337;  Wofford  v.  Unger 
(1880)  53  Tex.  634;  Mnot  v.  Thacher 
(1844)  7  Mete.  (Mass.)  848,  41  Am. 
Dec  444. 

32.  —  Acknowiedflmeiit  or  part 
payment.— Payment  on  a  barred  debt  by 
the  debtor  immediately  before  bank- 
ruptcy and  the  filing  of  his  petition,  to 
'renew  an  outlawed  debt  to  enable  the 
creditor  to  come  in  and  share  in  the 
distribution,  the  creditor  having  no 
reasonable  cause  to  believe  that  it 
would  appear  as  a  preference  held  not 
fraudulent    as    to    creditors    nor    as 


against  the  bankruptcy  law.  In  re 
Banks  (D.  C.  1913)  207  Fed.  662. 
Acknowledgment  by  a  bankrupt  of  a 
barred  debt  to  his  sister  in  contempla- 
tion of  bankruptcy  held  not  a  fraud  on 
his  other  creditors,  or  on  the  bank- 
ruptcy act.  In  re  Blankenship  (D.  C. 
1915)  220  Fed.  395.  If  a  debtor,  with- 
in four  months  before  the  filing  of  his 
•  petition  in  bankruptcy,  gives  a  bond 
and  mortgage  to  a  creditor  whose  claim 
Is  outlawed  under  the  state  statute  of 
limitations,  the  bond  will  revive  the 
debt,  even  though  the  mortgage  is  void- 
able as  a  preference.  In  re  Stendts,  1 
Nat.  Bankr.  News,  509.  A  note  ex- 
tended after  it  was  barred  by  limita- 
tion under  the  statute  of  Texas,  unless 
the  extension  was  in  writing  and  sign- 
ed by  the  maker  and  contains  a^  ac- 
knowledgment of  the  debt,  as  required 
by  Rev.  St.  Tex.  1911,  art  5705,  is  not 
provable  against  his  estate  in  bank- 
ruptcy. Wood  V.  Ledgerwood  (C.  O. 
A.  1913)  210  Fed.  163. 

The  mere  fact  that  the  bankrupt  in- 
cludes in  his  schedule  of  debts  a  claim 
already  barred  by  the  statute  of  limi- 
tations does  not  revive  it  so  as  to  make 
it  a  provable  claim  against  his  estate, 
to  the  prejudice  of  his  other  creditors, 
but  it  is   the  duty   of  the   trustee  in 
bankruptcy  to  oppose  the  allowance  of 
the  claim,  on  the  ground  of  limitations, 
in  behalf  of  the  creditors  in  general 
In   re  Banks   (D.  C.   1913)    207   Fed. 
662;    In   re  Resler    (D.   C.   1899)   95 
Fed.    804,    2    Am.    Bankr.    Rep.    602; 
In  re  Lipman    (D.   C.   1899)   94  Fed. 
353,   2  Am.   Bankr.    Rep.   46;     In   re 
Wooten  (D.  C.  1902)  118  Fed.  670,  9 
Am.  Bankr.  Rep.  247;    In  re  Kingsley 
(D.  C.  1868)  1  N.  B.  R.  329,  Fed.  Cas. 
No.  7,819;    In  re  Ray  (D.  O.  1867)  1 
N.  B.  R.  203,  Fed.   Cas.  No.  11,589; 
In  re  Hardin  (D.  C.  1868)  1  N.  B.  R. 
395,  Fed.  Cas.  No.  6,048.    Compare  In 
re  Hertzog  (D.  C.  1878)  18  N.  B.  R. 
626,  Fed.  Cas.  No.  6,433.     If  the  es- 
tate proves  sufBcient  to  pay  all  the  ex- 
penses  of   administration  and   all   the 
other  proved   and   allowed  claims,  the 
creditor  whose  debt  was  outiawed,  but 
was  included  in  the  bankrupt's  list  of 
debts,  should  be  entitied  to  satisfaction 
out  of  the  surplus,  because,  as  between 
the  bankrupt   and  himself,   the  listing 
of  the  debt  was  a  sufficient  acknowledg- 
ment to  take  it  out  of  the  statute.    In 
re  Currier  (D.  C.  1912)  192  Fed.  695, 
27  Am.  Bankr.  Rep.  597. 

33.  — -  Dormant  Judgments^-^ 

judgment  is  not  a  provable  debt  in 
bankruptcy  if  it  has  become  dormant, 
or  if  it  has  not  been  kept  alive  in  such 
manner  as  the  law  of  the  state  pre- 
scribes, by  suit  or  scire  facias  upon  it, 
by  the  issue  or  levy  of  execution,  or 
otherwise  according  to  the  local  law, 
within  the  time  limited  by  that  law  be- 
fore the  bankruptcy.  In  re  Rebman 
(1906)  150  Fed.  759,  80  C.  C.  A  594, 
17  Am.  Bankr.  Rep.  767;    In  re  Far- 
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mer  (D.  0.  1002)  116  Fed.  763,  9  Am. 
Bankr.  Bep.  19;  In  re  IJpman  (D.  O. 
1809)  94  Fed,  353.  2  Am.  Bankr.  Hep. 
46;  In  re  MorrU  (D.  C.  1837)  Fed. 
Caa.  No.  9,825. 

34,  Claim*  founded  on  itiegal  or  Im- 
moral oonBlderKtlon^-A  claim  arising 
on  a  contract  wliich  ia  illegal  or  con- 
trary to  morality  is  not  provable  in- 
bankniptcy.  Forsyth  v.  Wooda  (1870) 
11  Wall.  484,  20  L.  Ed.  207;  Bailey 
T.  MUner  (D.  C.  1868)  1  N.  B.  K.  413, 
Fed.  Caa.  No.  740;  Buckner  v.  Street 
(C.  C.  1871)  7  N.  B.  B.  258,  Fed.  Caa. 
No.  2,098. 

A  claim  lor  money  alleged  to  ba  due 
under  a  atock- gambling  transaction,  or 
otber  form  of  wagering  contract,  ia 
not  provabia  in  bankruptcy.  Ia  re 
MtUA  Cotton  Milla  (D.  C.  1809)  171 
Fed.  994,  22  Am.  Bankr.  Bep.  629; 
HiU  V.  Levy  (D.  C.  1889)  98  Fed.  94, 
3  Am.  Bankr.  Bep.  374;  la  re  Chan- 
dler (D.  G.  1874)  9  N.  B.  B  614,  Fed. 
Caa.  No.  2,500;  In  re  Green  (D.  C. 
1877)  IB  N.  B.  E.  198,  Fed.  Caa.  No. 
6,761.  But  money  placed  in  the  bank- 
rupt's banda  for  tbe  parpoae  of  being 
DBed  in  a  gambling  tranaaction,  aince 
it  could  be  recovered  in  an  action  at 
law,  nay  likewlae  eupport  a  claim  in 
bankruptcy.  Streeter  v.  Lone  <1911) 
184  Fed.  263,  106  G.  C.  A.  406,  26 
Am.  Bankr.  Bep.  774;  In  re  E.  J.  Ar- 
nold &  Co.  (D.  C.  1904)  133  Fed.  7S9, 
13  Am.  Bankr.  Bep.  320;  Ex  parte 
Young  (D.  C.  1874)  Fed.  Caa.  No.  18,- 
145.  AJid  even  it  a  contract  to  pur- 
chase atock  was  odgLaally  invalid  as 
a  gambling  transaction  on  margins,  in 
violation  of  a  state  statute,  atill  the 
illegality  cannot  be  asserted  by  the 
broker's  trustee  in  bankruptcy  again  at 
a  claim  by  the  purchaser,  where  Che 
contract  was  executed  by  the  broker 
pnrcbaaing  the  stock,  and  where  be 
disposed  of  it  without  the  claimant's 
knowledge  or  consent,  and  misappro- 
priated the  proceeds.  In  re  Dorr 
(1911)  186  Fed.  270.  108  0.  0.  A.  322, 
26  Am.  Bankr.  Bep.  46S.  And  see  In 
re  Norris  (D.  C.  1911)  190  Fed.  101, 
26  Am.  Bankr.  Bep.  045. 

A  claim  founded  upon  a  sale  of  In- 
toxicating liquors.  Illegal  and  void  un- 
der the  laws  of  tbe  state  nbere  made, 
is  not  provable  in  bankruptcy.  Jacobs 
V.  Ballantine  Breweries  Co,  (1812)  193 
Fed.  393.  113  C.  C.  A.  389.  27  Am- 
Bankr.  Rep.  918;  In  re  Town  (D.  0. 
1873)  8  N.  B.  R.  38.  Fed.  Caa.  No.  14,- 
111;  In  re  Paddock  (D.  C.  1872)  6 
N.  B.  R.  182.  Fed.  Cas.  No.  10,6B7. 
But  a  claim  for  the  price  of  spirituous 
liquors  lawfully  sold  in  New  York  to 
a  citizen  of  Maine,  who  intended  them 
for  sale  in  Maine  In  violation  of  law, 
Is  provable  in  bankruptcy  in  Maine, 
though  it  could  not  be  recovered  in  the 
courts  of  that  state.  In  re  Murray  (D. 
C.  1870)  3  N.  B.  B.  765,  Fed.  Cas.  No. 
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a  valid  conrideration,  and  in 
a  consideration  agalnat  publ 
if  the  two  portions  are  distiii 
may  be  proven  in  banknipb 
much  as  was  originally  volic 
elder  &  Lincoln  Co.  v. 
(1003)  122  Fed,  356,  58  0.  • 
10  Am.  Bankr.  Rep.  641. 

"(Vhere  tbe  laws  of  the  sta 
for  the  forfeiture  of  the  ei 
where  it  is  tainted  with  usur 
the  creditor  could  not  recovei 
tion  of  it  by  action  in  a  state 
part  of  such  debt  will  be  pi 
bankruptcy.  In  re  Pittocl 
18T3)  Fed.  Cas.  No.  11,189.  . 
given  by  the  bankrupt  for  the 
bonus  over  tbe  legal  interea 
provable.  Bhalfer  v.  Fritche 
1S71)  4  N.  B.  B,  548,  Fed. 
12.697.  But  if  tbe  statute  m 
Titles  for  the  forfeiture  of  a 
reserved,  in  case  of  usury,  thi 
prevent  the  proof  and  allowaj 
priodpal  sum.  National 
Bank  v.  Moore  (D.  O.  1868) 
No.  10,041. 

Where  a  state  statute  pro' 
no  property  transported  by 
should  be  delivered  except  a 
der  and  cancellation  of  thi 
lading,  and  a  carrier  delive 
without  requiring  surrender 
bills  of  lading,  and  the  com 
poaited  some  of  the  bills  as 
security  for  loans,  and  some 
were  held  by  the  original  veni 
the  con  si  Knee  became  bank 
the  csrrier  took  assignmeni 
drafts  secured  by  the  bills 
and  open  accounts,  and  bills 
owned  by  the  original  vendors 
cured  the  billa  of  lading,  1 
though  the  carrier  had  via 
statute,  it  could  recover  aj 
bankrupt's  trustee  on  the  aai 
In  re  T.  H.  Bunch  Co.  (D. 
ISO  Fed.  519.  A  transfer  of 
stock  not  stamped  as  require 
Law  N.  T.  i  270,  as  re-enacte< 
1910,  c.  38,  is  not  void,  altho 
section  278  no  action  can 
taiued  thereon,  and  notes  givi 
stock  are  valid  and  provable 
ruptcy.  In  re  Wyliy  (D.  0. 
Fed.  954. 

Corporate  bonds  tasued  to 
ter,  in  violation  of  a  state  St 
voluntary  obligations  not  e: 
In  bankruptcy  to  the  prejudici 
actual  creditors.  In  re  Wyo: 
ley  Ice  Co.  (D.  0.  1907)  153 

35.  Ultra  vires  and  ■niai 
traots  of  DOrpDratlons.--A  c< 
has  no  power  to  purchase 
stock,  where  the  transaction 
der  it  inaolvent  and  so  opei 
fraud  on  its  creditors,  and 
done,  notes  given  by  It  for  the 
price  are  invalid  and  cannot 
ed  against  its  estate  In  bi 
at  least  in  tbe  bands  of  t 
■tockholder.    In  r«  a  P.  Smlt 
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Go.  (D.  G.  1904)  132  Fed.  618,  13 
Am.  Bankr.  Bep.  123,  affirmed,  Mene- 
fee  V.  Phelan  (1906)  140  Fed.  988,  72 
G.  0.  A.  682.  So,  a  company  charter- 
ed for  the  purpose  of  buying  and  sell- 
ing building  materials  has  no  power 
to  bind  itself  as  guarantor  for  the  per« 
formance  of  a  building  contract  by  an- 
other, and  such  a  contract,  being  ultra 
vires  and  void,  affords  no  basis  for  a 
claim  against  its  estate  in  bankruptcy. 
In  re  S.  P.  Smith  Lumber  Co.  (D.  C. 
1904)  132  Fed.  620,  13  Am.  Bankr. 
Rep.  118.  So  where  a  sayings  bank,  in 
violation  of  its  charter  and  the  laws  of 
the  state,  discounts  notes  of  the  bank- 
rupt, neither  the  notes  nor  a  claim  for 
money  loaned  thereon  can  be  proved. 
In  re  Jaycox  (0.  0.  1874)  Fed.  Gas. 
No.  7,237.  Tlie  same  rule  applies 
where  the  charter  of  a  manufacturing 
corporation  limits  the  amount  of  in- 
debtedness which  it  may  lawfully  in- 
cur to  one-half  the  amount  of  its  paid- 
np  capital  stock;  debts  contracted  in 
excess  of  this  limit  are  not  provable. 
Gunningham  v.  German  Insurance 
Bank  (C.  G.  A.  1900)  101  Fed.  977,  4 
Am.  Bankr.  Rep.  363.  And  so,  a  claim 
cannot  be  proved  in  bankruptcy  against 
a  corporation  on  a  note  which  it  gave 
to  cover  the  indebtedness  of  a  third 
party,  for  which  it  was  in  no  way  re- 
sponsible. Mapes  V.  German  Bank 
(1910)  176  Fed.  89,  99  G.  G.  A.  609, 
23  Am.  Bankr.  Rep.  713.  Or  on  notes 
which  were  authorized  by  the  stock- 
holders, but  which  were  issued  by  the 
managing  officer  direct  to  his  personal 
creditors  as  collateral  security  for  a 
prior  indebtedness  of  his  own.  Ameri- 
can Woodworking  Machinery  Go.  v. 
Norment  (G.  G.  A.  1908)  157  Fed.  801, 
19  Am.  Bankr.  Rep.  679. 

Where  the  law  of  a  state  forbids  all 
foreign  corporations  to  do  business 
within  its  limits  until  they  have  com- 
plied with  certain  requisites  (such  as 
appointing  a  resident  agent  upon  whom 
process  may  be  served,  or  the  like)  a 
foreign  corporation  which  has  not  com- 
plied with  the  statute  has  no  power  to 
make  contracts  or  to  bring  suits  with- 
in the  state.  Consequently  a  contract 
made  by  the  corporation,  under  such 
circumstances,  with  a  citizen  of  the 
state  is  illegal,  and  is  not  provable 
against  the  estate  of  such  citiien  in 
bankruptcy.  As  the  bankrupt  himself 
might  have  avoided  it,  his  trustee  may 
object  to  its  being  proved.  In  re  Cora- 
stock  (D.  G.  1874)  11  N.  B.  R.  169, 
Fed.  Gas.  No.  3,078;  In  re  Montello 
Brick  Works  (D.  G.  1909)  174  Fed. 
498,  23  Am.  Bankr.  Rep.  375.  But  the 
holder  of  special  stock  of  a  corporation, 
which  was  illegally  issued,  may  prove 
against  the  estate  of  the  corporation 
a  daim  for  the  amount  paid  by  him 
for  the  stock,  deducting  any  dividends 
received,  although  he  did  not  rescind 
the  contract  before  the  insolvency. 
Reed  v.  Boston  Machine  Go.  (1886) 
141  Mass.  454,  5  N.  B.  852. 


36.  Landlord's  rights  and  remedies^— 

Upon  the  bankruptcy  of  a  tenant,  his 
possession  of  the  leased  premises  be- 
comes the  possession  of  the  court  of 
bankruptcy,  and  thereafter  the  rights 
and  claims  of  the  landlord  must  be 
worked  out  through  the  bankruptcy 
proceedings,  and  not  by  independent  ac- 
tion. In  re  Steadman  (D.  G.  1873)  8 
N.  B.  B.  319,  Fed.  Gas.  No.  13,330. 
So  also  the  right  of  the  bankrupt  ten- 
ant to  remove  machinery  or  other  fix- 
tures from  the  building  passes  to  his 
trustee  in  bankruptcy.  In  re  Breck 
(1).  G.  1875)  Fed.  Gas.  No.  1,822. 

The  landlord  may  prove  a  claim  in 
bankruptcy  for  rent  accrued  up  to  the 
commencement  of  the  proceedings,  if 
he  has  a  written  lease  or  a  valid  oral 
agreement,  or  even  an  implied  promise 
to  pay  rent.  In  re  Sherwooda  (G.  G. 
A.  1913)  210  Fed.  754;  In  re  Scruggs 
(D.  G.  1913)  205  Fed.  673;  In  re  Mil- 
ler (D.  G.  1904)  132  Fed.  414,  13  Am. 
Bankr.  Rep.  87.  And  he  may  daim 
his  rent  Out  of  the  proceeds  of  goods 
which  were  specifically  liable  for  it 
while  on  the  demised  premises  and 
which  have  been  sold  by  the  trustee  in 
bankruptcy.  In  re  Bowne  (D.  G.  1875) 
12  N.  B.  B.  529,  Fed.  Gas.  No.  1,741. 
Or  out  of  money  paid  to  the  tenant  in 
eminent  domain  proceedings  on  the 
basis  of  his  obligation  to  pay  rent  In 
re  Clancy  (D.  G.  1874)  10  N.  B.  R. 
215,  Fed.  Gas.  No.  2,782.  So,  also,  the 
landlord  may  prove  a  claim  for  rent  ac- 
cruing during  a  period  when  the  prem- 
ises stood  vacant,  having  been  surren- 
dered by  the  tenant,  the  latter  having 
agreed  to  account  for  the  rent  until 
they  were  relet.  In  re  Bruce  (D.  G. 
1873)  Fed.  Gas.  No.  2,044.  And  where 
the  original  tenant  assigned  the  lease 
or  sublet  the  premises,  the  landlord, 
having  agreed  to  the  transfer,  may 
prove  his  claim  in  bankruptcy  against 
the  estate  of  the  assignee  or  sublessee. 
Witherow  v.  South  Side  Trust  Go.  (G. 
G.  A.  1910)  181  Fed.  753;  WyUe  v. 
Smith  (G.  G.  1875)  Fed.  Cas.  No.  18,- 
110. 

It  is  also  competent  for  a  landlord 
to  require  the  tenant  to  pay  current 
taxes  on  the  leased  premises,  and  mu- 
nicipal assessments,  and  water  rates, 
and  to  stipulate  that  they  shall  con- 
stitute a  part  of  the  rent  reserved,  and 
when  this  is  done,  he  may  include  the 
amount  thereof,  remaining  unpaid  at 
the  date  of  the  bankruptcy,  in  his  claim 
against  the  estate  of  the  bankrupt  ten- 
ant Ellis  V.  Rafferty  (1912)  199  Fed. 
80,  117  G.  G.  A.  592,  29  Am.  Bankr. 
Rep.  192;  McCann  v.  Evans  (C.  G.  A. 
1911)  185  Fed.  93,  26  Am.  Bankr.  Rep. 
47.  And  see  In  re  Griblier  (D.  G. 
1911)  184  Fed.  338,  25  Am.  Bankr. 
Rep.  765;  In  re  Sherwoods  (G.  G.  A. 
1913)  210  Fed.  754.  But  a  state  stat- 
ute providing  that,  where  a  tenant  un- 
lawfully withholds  possession  of  rented 
premises  from  his  landlord,  judgment 
■hall  go  against  such  tenant  "for  double 

(11615) 


h 


:!| 


§  9647 


BANERDPTCY   ({  63) 


the  Tent  reierved  or  stipulated  to  be 
paid,"  relHtea  merel;  to  the  measure  of 
the  amount  for  which  the  tenant  shall 
be  liable,  and  does  not  characterize  the 
landlord's  demand  tat  doable  rent  dur- 
iiiK  the  period  of  unlawful  detention  aa 
a  debt  springing  out  of  the  original  con- 
tractual lelation;  and  hence  such  de- 
mand,  not  ariBing  ex  contractu,  is  not 
provable  in  bankruptcy.  Hamilton  ». 
McCroBkey  <1901)  112  Oa.  651.  37  8. 
E.  859.  Where  a  lease  provided  that 
the  tenant  might  make  alteratioua  in 
the  premist^B,  he  agreeing  to  restore  the 
property  at  the  expiration  of  the  lease 
to  its  former  condition,  and  before  the 
end  of  the  term  the  tenant  became 
bankrupt,  and  tbe  landlord  resumed 
posBesBioD  of  the  premises  and  leased 
^  then:!  to  the  truatee  in  bankruptcy  aft- 
erwards seeking  to  prove  a  claim 
against  the  estate  tor  the  estimated 
cost  of  restoring  the  property,  it  was 
held  that  the  daim  was  not  provable, 
as  the  clause  in  the  lease  contemplated 
the  expiration  of  the  lease  by  its  own 
terms,  and  not  by  re-entry  by  the  land- 
lord. In  re  Amstein  (D.  G.  1899)  101 
Fed.  706,  i  Am.  Bankr.  Rep.  246. 
And  see  In  te  O'Maliey  &  Olynn  (D. 
C.  1911)  191  Fed.  999,  27  Am.  Bankr. 
Rep.  143. 

Dnder  lease  of  ahoe  manufacturing 
machinery  providing  for  termination  at 
lessor's  option  and  payment  of  specified 
sums  by  lessee  upon  termination,  where 
lessee  became  bankrupt  and  lessor  ter- 
minated the  lease,  claim  for  such  speci- 
fied payments  held  provable  In  bank- 
ruptcy as  a  fixed  liabtUty.  In  re  D.  0. 
CUrk  Shoe  Oo.  (D.  O.  1918)  211  Fed. 
341. 

37.  —  Landjord'a  ilan..r-A  landlord 
to  whom  rent  is  due  for  the  use  of  the 
premises  by  the  bankrupt  will  not  be 
required  to  bring  ^n  action  in  a  state 
court  for  the  establishment  of  his  lien, 
as  provided  by  tbe  atate  statute,  as  a 
condition  precedent  to  tbe  aBBertion  of 
his  rights  agaiDst  the  bankrupt's  prop- 
erty in  the  bands  of  the  trustee,  but 
be  may  at  once  prove  his  debt  and  be 
heard  in  the  court  of  bankruptcy  in 
support  of  his  claim  to  priority  of  pay- 
ment. In  re  Byrne  (D.  C.  1899)  97 
Fed.  762,  3  Am.  Bankr.  Rep.  288.  But 
under  the  laws  of  some  of  the  states, 
a  landlord  who  takes  from  his  tenant 
a  mortgage  on  the  personalty  used  or 
kept  on  tbe  demised  premisea,  covering 
not  only  arrears  of  tent  but  also  other 
debts,  is  deemed  to  have  waived  bis 
statutory  lien  oo  such  property  for 
rent  due,  and  he  will  not  be  entitled  to 
enforce  such  a  lien  against  the  prop- 
erty in  the  hands  of  the  tenant's  trus- 
tee in  bankruptcy.  In  re  Wolf  (D.  C. 
1899)  98  Fed.  74,  3  Am.  Bankr.  Rep. 
658.  Up  to  tbe  time  of  the  commence- 
ment of  tbe  proceedings  in  bankruptcy, 
the  landlord  may  enforce  his  lien  by 
distress,  if  allowed  by  the  lawa  of  the 
state,  and  the  security  thus  acquired 
Is  not  invalidated  by  the  adjudication  of 


the  tenant  in  bankmptcr,  thoi 
in  four  months  thereafter.  U 
Knox  (1872)  16  Wall  651.  ! 
481;  Goodwin  t.  Bharkey  ( 
Pa.  149,  IS  N.  B.  R.  626.  1 
the  filing  of  tbe  petition  in  ba 
the  whole  estate  comes  into 
Btructive  custody  and  posse ssi 
bankruptcy  court,  and  therei 
landlord  will  not  be  permitted 
the  goods  on  a  distress  war 
must  proceed  against  the  ti 
bankruptcy.  In  re  Bishop  (D. 
153  Fed.  304,  18  Am.  Bankr,  1 
Bucke;  v.  Snouffer  (1856)  10 
69  Am.  Dec  129;  Noe  v.  Gibu 
7  Paige  (N.  Y.)  613. 

38. Rent  to  aocrna  afti 

cation.— A  landlord  cannot  m 
claim  in  Bankruptcy  against  t 
of  his  tenant  for  an;  rent  ac 
to  accrue  under  tbe  terms  of 
after  the  commencement  of 
ceedings  In  bankruptcy.  In 
Bros.  Grocery  Co.  (1915)  219 
136  0,  O.  A.  521;  In  re  OalU< 
Co.  (D.  C.  1913)  205  Fed.  18; 
Bankr.  Rep.  766;  South  Side  ' 
v.  Watson  (1912)  200  Fed.  6 
C.  A.  278,  29  Am.  Bankr.  I 
In  re  Abrams  (D.  0.  1913) 
1005,  29  Am.  Bankr.  Bep.  6S 
Scruggs  (D.  O.  1913)  205  Fe< 
Am.  Bankr.  Bep.  94;  In  n 
Drug  Co.  (D.  a  1913)  204  : 
30  Am.  Bankr.  Rep.  3!I8:  Co 
T.  Withott  (C.  C.  A.  1912) 
250,  28  Am.  Bankr,  Rep.  32 
Roth  &  Appel  (1910)  181  1 
104  O.  C.  A.  649,  31  L,  R,  A 
270,  24  Am.  Bankr.  Rep.  68 
Bubel  (D.  C.  1008)  166  Fed 
Am.  Bankr.  Rep.  666;  Watso: 
rill  (19051  136  Fed.  359,  69 
185,  69  L.  H.  A.  719,  14  An 
Rep.  463;  In  re  Roth  A  App 
1909)  174  Fed.  64.  22  Am.  Ba 
S04;  In  re  Haya,  Foster  &  ■> 
(D,  O.  1902)  117  Fed.  8H 
Bankr.  Rep.  144;  Atkins  v 
(1900)  105  Fed.  595,  44  C.  < 
53  L.  B.  A.  lis,  5  Am.  Bai 
313;  In  re  Uahler  (D.  C.  1 
Fed.  428,  5  Am.  Bankr.  Rep 
re  Amstein  (D.  C.  1899)  101 
4  Am.  Bankr.  Rep.  .246;  Bra; 
(D.  0.  1900)  100  Fed,  27( 
Bankr.  Rep.  788;  In  re  Jetft 
C.  1899)  93  Fed.  948.  2  An 
Rep,  206;  In  re  CoUignon  (D. 
2  Nat.  Bankr.  News,  660;  Ir 
stein  (D.  C.  1900)  2  Nat.  Ban 
106;  In  re  Frankel  (D.  C.  IflO 
Bankr.  Newa,  840;  In  re  Mahl 
1890)  2  Nat.  Bankr.  News,  7 
Shillidsy,  1  Nat.  Bankr,  Newt 
re  May  (D.  C,  1874)  »  N.  B 
Fed.  Cas.  No.  9.325;  Bailey 
(C.  C.  1875)  11  N.  B.  R.  271, 
No.  731);  'In  re  Commprctal 
Co.  (C.  C.  1876)  14N.  B.  R. 
Cas.  No.  3,060;  In  re  Lyncl 
1873)  Fed.  Cas,  No.  8.6.^4;  ■; 
T.  Matden  (1877)   123  Mass. 
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Am.  Sep.  106;  Scott  t.  Demarest 
(1912)  75  Misc.  Rep.  289,  135  N.  Y. 
Supp.  264.  CONTRA,  In  re  StGUer 
Bros.  Grocery  Co.  (D.  C.  1913)  208 
Fed.  673;  In  re  Caswell-Massey  Co. 
(D.  C.  1910)  208  Fed.  571.  Under 
lease  of  a  cash  carrier  system,  the  les- 
sor held  entitled  to  enter  and  claim  a 
forfeiture  only  for  breach  of  the  lease, 
and  not  for  bankruptcy  of  the  lessee; 
and  hence  such  an  entry  and  seizure  on 
the  intervention  of  bankruptcy  waived 
a  forfeiture  and  effected  a  surrender  of 
the  lease,  precluding  a  claim  for  accru- 
ing: rent  after  adjudication.  In  re 
Quaker  Drug  Co.  (D.  C.  1913)  204 
Fed.  689.  It  is  immaterial  that  the 
tenant  may  have  given  notes  for  the  in- 
stallments of  rent  to  accrue  in  the  fu- 
ture; they  cannot  be  proved  as  debts 
against  his  estate.  Atkins  v.  Wilcox 
(1900)  105  Fed.  595,  44  C.  C.  A.  626, 
53  li.  R.  A.  118,  5  Am.  Bankr.  Rep. 
313;  In  re  Hays,  Foster  &  Ward  Co. 
(D.  C.  1902)  117  Fed.  879,  9  Am. 
Bankr.  Rep.  144. 

As  to  the  effect  of  a  covenant  in  the 
lease  that,  on  default  in  the  payment  of 
any  installment  of  rent,  the  rent  for  the 
entire  term  shall  at  once  become  due 
and  payable,  it  has  been  held  that  the 
bankruptcy  of  the  lessee,  while  so  in 
default,  will  give  the  landlord  a  right  to 
prove  a  claim  for  the  entire  rent  so  far 
as  it  is  definitely  fixed  by  the  terms  of 
the  lease.  In  re  Pittsburg  Drug  Co. 
(D.  C.  1908)  164  Fed.  482,  20  Am. 
Bankr.  Rep.  227.  But  he  must  take 
the  position  of  an  ordinary  general 
creditor,  and  will  not  be  entitled  to  pri- 
ority of  payment  In  re  Cronson,  1 
Nat.  Bankr.  News,  474.  But  if  the 
tenant  is  not  in  default  at  the  time  of 
his  bankruptcy,  the  filing  of  the  peti- 
tion will  not  cause  the  rent  for  the 
whole  term  to  become  exigible  or  ma- 
ture notes  given  for  future  installments. 
Atkins  V.  Wilcox  (1900)  105  Fed.  595, 
44  C.  C.  A.  626,  53  L.  R.  A  118,  5  Am. 
Bankr.  Rep.  313.  Where  a  lease  to  a 
bankrupt  of  a  store  service  system  for 
a  term  of  10  years  provided  that,  on  a 
breach  by  the  lessee  or  its  bankruptcy, 
the  lessor  might  enter  and  take  posses- 
sion of  the  property,  which  it  did  after 
the  bankruptcy,  a  further  provision 
that  in  such  case  the  rent  for  the  entire 
term  should  immediately  become  due 
and  payable  held  one  for  a  penalty,  and 
a  claim  therefor  against  the  bankrupt 
estate  disallowed.  In  re  Merwin  & 
WiDoughby  Co.  (D.  C.  1913)  206  Fed. 
116. 

A  provision  in  the  lease  that,  in  case 
the  tenant  shall  be  adjudicated  a  bank- 
rupt, the  lessor  may  re-enter  and  ter- 
minate the  lease,  and  that  the  lessee 
will  then  pay  to  the  lessor  "as  dam- 
ages" a  sum  representing  the  difference 
between  the  rental  value  of  the  prem- 
ises and  the  rent  reserved  for  the  res- 
idue of  the  term,  does  not  create  a  lia- 
bility which  can  be  proved  as  a  debt 
against  the  estate.     Slocum  v.  Soliday 
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(1910)  188  Fed.  410,  106  O.  G.  A  66, 
25  Am.  Bankr.  Rep.  460;  In  re  Rhoads 
(D.  C.  1900)  2  Nat.  Bankr.  News,  179. 
Compare  In  re  Qoldstein,  1  Nat  Bankr. 
News,  422.  See  In  re  Merwin  &  Wil- 
loughby  (3o.  (D.  C.  1913)  206  Fed. 
116,  30  Am.  Bankr.  Rep.  486.  So  a 
state  statute  giving  to  the  lessor  a  Hen 
on  the  tenant's  property  on  the  prem- 
ises, to  secure  the  payment  of  one 
year's  rent  due  or  to  become  due,  does 
not  entitle  tlie  landlord,  when  the  ten- 
ant becomes  bankrupt  during  the  term, 
to  priority  of  payment  out  of  his  estate 
for  a  year's  rent  from  the  date  of  the 
adjudication.     In  re  Jefferson   (D.  C. 

1899)  93  Fed.  948,  2  Am.  Bankr.  Rep. 
206. 

39.  -—  Oooupation  and  use  of  prem- 
ises by  trustee^— Where  there  is  a  lease- 
hold estate  among  the  assets  of  the 
bankrupt,  the  trustee  may  accept  it  if 
it  is  salable  and  has  a  money  value,  but 
he  is  not  bound  to  do  so  unless  it  ap- 
pears to  be  for  the  interest  of  the  cred- 
itors. White  V.  Griffing  (1877)  44 
Conn.  437.  If  the  trustee  accepts  the 
term,  for  the  purpose  of  realizing  its 
value  as  an  asset,  he  is  bound  by  the 
covenants  of  the  lease,  including  that 
for  the  payment  of  rent  at  the  stipu- 
lated rate.  Ex  parte  Faxon  (D.  C. 
1869)  Fed.  Cas.  No.  4,704;  White  v. 
Griffing  (1877)  44  Conn.  437.  But 
there  must  be  some  positive  and  un- 
equivocal act  of  acceptance  by  the  trus- 
tee before  he  will  be  held  liable  on  the 
lease.  In  re  Washburn  (D.  C.  1874) 
11  N.  B.  R.  66,  Fed.  Cas.  No.  17,211. 
And  he  does  not  accept  the  premises 
and  become  responsible  for  the  rent 
merely  by  leaving  some  goods  there. 
In  re  Yeaton  (D.  C.  1870)  Fed.  Cas. 
No.  18,133.  And  occupation  of  the 
leased  premises  by  the  trustee  inde- 
pendently of  the  lease,  where  he  pays 
for  such  occupation,  is  not  evidence  of 
an  election  to  accept  the  lease.  In  re 
Ten  Eyck  (D.  C.  1872)  7  N.  B.  R.  26, 
Fed.  Cas.  No.  13,829. 

If  the  trustee,  vnthout  accepting  or 
assuming  the  lease  (or  holding  over 
after  the  expiration  of  the  bankrupt's 
term),  continues  to  occupy  and  use  the 
demised  premises  for  purposes  connect- 
ed with  the  administration  of  the  estate, 
the  landlord  will  be  entitled  to  com- 
pensation for  the  reasonable  value  of 
the  use  of  the  premises  by  the  trustee, 
from  the  date  of  the  filing  of  the  peti- 
tion in  bankruptcy  until  the  possession 
is  surrendered  to  him.  In  re  Abrams 
(D.  C.  1913)  200  Fed.  1005,  29  Am. 
Bankr.  Rep.  590;  In  re  Hunter  (D.  C. 
1907)  151  Fed.  904,  18  Am.  Bankr. 
Rep.  477;  In  re  Hinckel  Brewing  Co. 
(D.  C.  1903)  123  Fed.  942,  10  Am. 
Bankr.  Rep.  484;   Bray  v.  Cobb  (D.  C. 

1900)  100  Fed.  270,  3  Am.  Bankr.  Rep. 
788;  In  re  Chambers  (D.  C.  1900)  98 
Fed.  865,  3  Am.  Bankr.  Rep.  537;  In 
re  Grimes  (D.  C.  1899)  96  Fed.  529, 
2  Am.  Bankr.  Rep.  730;  In  .re  McGrath 
(».  C.  1871)  6  N.  B.  R.  254,  Fed.  Cas. 
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No.  8.808 ;  In  re  Walton  <D.  C.  1873) 
1  N.  B.  R.  657,  Fed.  Caa.  No.  17,131; 
In  re  Ivea  (D.  C.  187&>  18  N.  B.  R. 
28,  Fed.  Ca».  No.  7,116;  In  re  Meti 
(D.  C.  1873)  Fed.  Cbh.  No.  9.509;  In 
re  Croney  (D.  C.  1875)  Fed.  Cas.  No. 
3,411;  In  re  Hamburger  (D.  C.  1875) 
la  N.  B.  R.  277,  Fed.  Caa.  No.  5.975; 
In  re  Hutnagel  (D.  C.  1875)  12  N.  B. 
R.  554,  Fed.  Caa.  No.  6,837.  In  ordi- 
naif  drcumHCauces,  this  may  be  fair); 
measured  b;  Che  rent  which  the  bank- 
rupt waa  payinE,  and  compensatiun  to 
the  leaeor  will  be  allowed  at  the  rate 
ot  the  rent  reserved  in  the  leaae,  if 
this  appears  fair  and  reasonable  to  the 
court.  In  re  Breek  (D.  C.  1675)  12 
N.  B.  R.  215,  Fed.  Cas.  No.  1.822;  In 
re  Appold  (D.  C.  1868)  1  N.  B.  R.  621, 
Fed.  Cas.  No.  499;  In  re  Cronson,  I 
Nat  Banfcr.  News,  474.  U  the  trustee 
continues  to  occupy  and  use  the  prem- 
ises only  for  the  purpose  of  storing  the 
goods  of  the  bankrupt  therein  until  they 
can  be  sold,  he  should  pay  rent  to  the 
landlord  only  to  the  extent  to  which 
the  estate  in  bankruptcy  has  been  bene- 
fited by  the  use  of  the  preifiises.  Tbat 
la,  the  landlord  cannot  recover  the 
amount  which  wonld  be  a  proper  rental 
for  the  premises  if  used  as  a  place  of 
buainess  by  a  merchant  in  trade,  but 
only  what  they  were  worth  es  a  mere 
storehouse.  In  re  Fowler  (D.  C.  1876) 
Fed.  Cas.  No,  4,997;  In  re  Lucius  Hart 
Mfg.  Oo.  (D.  C.  1878)  17  N.  B.  H.  459, 
Fed.  Cas.  No.  8,592;  In  re  Wbeeler 
(D.  C.  1878)  18  N.  B.  R.  385,  Fed.  Caa. 
No.  17,490;  In  re  Dunham  (D.  C. 
1870)  Fed,  Cas.  No.  4,145.  And  even 
to  this  extent,  the  trustee  is  chargeable 
only  for  the  time  be  actually  used  the 
place.  In  re  Merrifield  (D.  C.  1869) 
3  N.  B.  R.  98,  Fed.  Cas.  No.  9,465.  See 
Longstreth  v.  Pennock  (G.  C.  1872)  7 
N.  B.  R.  449.  Fed.  Caa.  No.  8.483.  And 
if  he  surrenders  the  keys  immediately 
after  he  receives  them,  he  incurs  no 
liability  for  rent  which  accmed  before 
he  took  possession.  In  re  Criblier  (D. 
C.  1911)  184  Fed.  333.  25  Am.  Bnnkr. 
Hep.  765.  And  in  a  case  where  the 
premises  had  been  used  by  the  henk- 
rupt  for  the  purpose  ot  storing  his 
goods,  under  a  lease,  and  the  trustee 
knew  nothing  of  the  lease  until  two  or 
three  months  after  his  eppointment, 
when  he  was  applied  to  for  the  rent, 
whereupon  he  denied  his  liability  and 
removed  the  goods,  it  was  held  that,  as 
be  had  not  accepted  the  lease  and  in 
fact  derived  no  beneflt  from  the  prem- 
ises, he  was  not  liable  to  the  landlord 
for  any  sum.  In  re  Washburn  (D.  C. 
1874)  11  N.  B,  R.  66.  Fed.  Cas.  No. 
17,211. 

Whatever  may  be  the  sum  to  which 
the  landlord  is  entitled  for  the  Dse  of 
his  premises  by  the  trustee,  he  is  not 
required  to  prove  it  as  a  debt  in  the 
bankruptcy  proceedings  and  share  with 
other  creditors.  It  should  be  settled  by 
the  court,  paid  as  a  part  of  the  expens- 
es of  admiaiatering  the  estate,  and  en- 
tered as  a  credit  item  on  the  trustee's 
(11C18) 


In  re  JeSenea  (I 
98  Fed.  948,  2  Am.  Bankr. 
In  re  Butler  (C.  0.  1871)  i 
501,  Fed.  Gas.  No,  2,236;  I 
(D.  C.  18T2)  6  N.  B.  R.  302 
No.  17,315;  In  re  Rose  (D 
8  N.  B.  R.  265,  Fed.  Cas.  > 
In  re  Hoagland  (D.  C.  1878 
R.  530.  Fed.  Cas.  No.  6,541 
the  trustee  has  no  cash  in 
which  to  pay  the  landlord's  ( 
may  be  ordered  to  sell  suScii 
al  property  for  that  purposi 
will  take  precedence  of  the 
claim  to  bave  his  eiemptioni 
out  of  such  personalty.  In 
(D.  C.  1899)  96  Fed.  529,  2  J 
Rep.  730. 

40.  ^^  Damages  for  brea 
tract  or  covenant.-— A  land 
bankrupt  tenant  cannot  pro 
for  the  rent  which  wonld  ba 
under  the  lease  during  the  re 
the  term,  on  the  theory  that  i 
is  recoverable  as  damages  f( 
ant's  breach  of  his  contract  o 
to  pay  the  stipulated  rent. 
Merrill  (1905)  136  Fed.  35S 
A,  185.  14  Am.  Bankr.  Rei 
re  Arnstein  (D.  C.  1899)  10] 
4  Am.  Bankr.  Rep.  246; 
Houghton  (D.  C.  1871)  Fed 
6,725;  In  re  Croney  <D.  C. 
Cas.  No.  3.411;  In  re  Hutnt 
1875)  12  N.  B.  B.  554,  Fed 
6,837.  Compare  In  re  Calori 
(D.  C.  1910)  179  Fed.  72 
Bankr.  Rep.  609.  And  see  1 
(C.  C.  1882)  12  Fed.  779, 

Where  the  lease  contains 
covenant  thai,  upon  the  bnn 
the  leasee,  the  lessor  may  ter 
leaae  and  re-enter,  and  that 
shall  thereupon  be  liable  for  i 
damage  sustained  by  the  lea 
count  of  the  premisea  reni.ii 
or  being  let  for  the  remain 
term  for  a  less  rent  than  tbt 
in  the  lease,  a  claim  for  the 

"filed  liability  obsolutelj  ow 
time  of  the  filing  of  the  petitii 
ruptcy,"  but  the  liability  is 
contingent,  becauae  of  the  i 
as  to  whether  the  lessor  wi 
and  terminate  the  lease,  and, 
whether  there  will  be  any  lo 
amount;  nor  is  such  a  claii: 
as  a  debt  "founded  upon  ei 
tract."  under  the  clause  of  t 
relating  thereto,  because  this 
construed  es  permitting  the 
claims  which  are  contingent 
liability  and  amount  at  the  i 
ment  of  the  proceedings.  In 
(D.  C.  1903)  124  Fed.  11 
Bankr.  Hep.  633;  In  re  Ri 
pel  (C.  C.  A.  1910)  181  Fe 
Am.  Bankr.  Rep.  588;  In  r 
C.  1900)  98  Fed.  967,  3  A 
Rep.  564.  And  for  similar 
has  been  held  that  a  claim  fc 
against  a  lessee  for  abanc 
premises,  a  dwelling  bouse. 
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was  wrongfully  entered,  and  bnrned  and 
destroyed,  is  not  a  provable  claim  in 
bankruptcy  proceedings.  Winfree  v. 
Jones  (1905)  104  Va.  39,  51  S.  E.  153, 
1  L.  R.  A.  (N.  S.)  201.  A  claim  of  the 
lessor  of  a  coal  mine  for  the  cost  of 
pumping  the  mine  after  abandonment 
of  the  lease,  due  to  the  bankruptcy  of 
the  lessee,  in  view  of  stipulations  in 
the  lease,  held  for  a  contingent  liability, 
dependent  on  continuance  of  the  term, 
and  not  provable  against  the  estate. 
In  re  Gallacher  Coal  Co.  (D.  O.  1913) 
205  Fed.  183.    Where  lease  of  machin- 


ery, authorizing  termination  at  lessor's 
option  upon  bankruptcy  of  lessee,  was 
not  terminated  until  after  the  adjudica- 
tion, claims  for  repairs,  freight,  and  re- 
turn charges,  payable  under  the  lease 
upon  its  expiration,  held  not  provable. 
In  re  Jorolemon- Oliver  Co.  (1914)  213 
Fed.  625,  130  C.  C.  A.  217.  Obligation 
under  leases  of  machinery  to  pay  cer- 
tain charges  and  expenses  upon  termi- 
nation held  provable,  where  leases  were 
terminated  by  the  bankruptcy.  In  re 
Desnoyers  Shoe  Co.  (C.  C.  A.  1915) 
227  Fed.,401. 


§  9648.  (Act  July  1,  1898,  c.  541,  §  64,  as  amended,  Act  Feb.  5, 
1903,  c.  487,  §^  14,  Act  June  15,  1906,  c.  3333.)  Debts  which 
have  priority.  * 

Debts,  which  have  Priority. — a  The  court  shall  order  the  trustee 
to  pay  51II  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  State,  county,  district,  or  municipality  in  advance  of 
the  payment  of  dividends  to  creditors,  and  upon  filing  the  receipts 
of  the  proper  public  officers  for  such  payment  he  shall  be  credited 
with  the  amount  thereof,  and  in  case  any  question  arises  as  to  the 
amount  or  legality  of  any  such  tax  the  same  shall  be  heard  and 
determined  by  the  court. 

b  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be 
paid  in  full  out  of  bankrupt  estates,  and  the  order  of  payment  shall 
be  (i)  the  actual  and  necessary  cost  of  preserving  the  estate  subse- 
quent to  filing  the  petition;  (2)  the  filing  fees  paid  by  creditors  in 
involuntary  cases,  and,  where  property  of  the  bankrupt,  transferred  or 
concealed  by  him  either  before  or  after  the  filing  of  the  petition,  shall 
have  been  recovered  for  the  benefit  of  the  estate  of  the  bankrupt  by 
the  efforts  and  at  the  expense  of  one  or  more  creditors,  the  reasonable 
expenses  of  such  recovery;  (3)  the  cost  of  administration,  includ- 
ing the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter 
provided  by  the  laws  of  the  United  States,  and  one  reasonable 
attorney's,  fee,  for  the  professional  services  actually  rendered, 
irrespective  of  the  number  of  attorneys  employed,  to  the  petition- 
ing creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary 
cases  while  performing  the  duties  herein  prescribed,  and  to  the  bank- 
rupt in  voluntary  cases,  as  the  court  may  allow;  (4)  wages  due  to 
workmen,  clerks,  traveling  or  city  salesmen,  or  servants  which  have 
been  earned  within  three  months  before  the  date  of  the  commence- 
ment of  proceedings,  not  to  exceed  three  hundred  dollars  to  each 
claimant ;  and  (5)  debts  owiilg  to  any  person  who  by  the  laws  of  the 
States  or  the  United  States  is  entitled  to  priority. 

c  In  the  event  of  the  confirmation  of  a  composition  being  set  aside, 
or  a  discharge  revoked,  the  property  acquired  by  the  bankrupt  in 
addition  to  his  estate  at  the  time  the  composition  was  confirmed  or 
the  adjudication  was  made  shall  be  applied  to  the  payment  in  full  of 
the  claims  of  creditors  for  property  sold  to  him  on  credit,  in  good 
faith,  while  such  composition  or  discharge  was  in  force,  and  the  resi- 
due, if  any,  shall  be  applied  to  the  payment  of  the  debts  which  were 
owing  at  the  time  of  the  adjudication.  (30  Stat.  563.  32  Stat.  800. 
34  Stat.  267.) 

In  this  section,  as  originally  enacted,  in  subdivision  b  thereof,  clause  2  was 
as  follows: 

"(2)  the  filing  fees  paM  by  creditors  in  involuntary  cases ;" 

It  was  amended  by  Act  Feb.  5,  1903,  c.  487,  §  14,  cited  above,  by  adding  to 
Raid  clause  the  further  provisions  beginning  with  the  words  "and  where  prop- 
erty of  the  bankrupt,"  etc.,  to  the  end  of  the  clause  as  set  forth  here. 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat.  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
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effect,  bat  tha.t  such  ckses  should  be  adjudicated  and  disposed  ol  ci 
to  tlie  provisioDB  of  the  original  kct. 

In  Ibis  sectiOD,  aa  orislnall;  enacted,  ftlso,  In  said  Bubdivision 
clause  4  was  as  follows: 

"(4)  wages  due  to  workmen,  clerks,  or  Berrants  which  bavs  bt 
witbiD  three  months  before  the  date  of  the  commencement  of  proca 
to  exceed  three  hundred  dallars  to  each  claimant ;" 

It  was  amended  b;  Act  June  IS,  1906,  c.  3333,  last  cited  above,  b} 
after  the  words  "wages  due  to  workmen,  elerka,"  the  wordi  "travel 
salesoleD,"  making  the  clause  read  aa  set  forth  here. 

The  United  States  is  entitled  to  priorit;  of  payment  of  all  debt! 
an  iusolvent  or  bankrupt  debtor,  by  R.  S.  |  3466,  ante,  {  6372. 

Deoialona 

Fed,  676,  94  C.  C.  A.  Iffi 
Bankr.  Rep.  834.  Taking  tl 
note  does  not  discharge  e 
debt  entitled  t6  priority  ii< 
the  creditor  from  claiming  hi 
In  re  Worcester  Countj- 
1000)  102  Fed.  SOS.  4  Am.  B 
406.  Creditors  entitled  unde 
law  to  priorit;  for  a  part  of  t 
are  entitled  to  prove  the 
general  or  unsecured  credi 
crediting  the  amount  realixei 
priority.  In  re  Floyd  &  Bo 
C.  1012)  200  Fed.  lOlG,  29  i 
Rep.  149.  Where  a  bankn 
been  discharged  by  perforn 
composition  agreement,  prom 
his  creditors  to  pay  the  full 
bis  debt,  and  the  debtor  is 
judged  bankrupt,  there  is  no 
quiring  such  creditor  to  be 
to  others  who  have  become 
since  the  first  bankruptcy  [ 
on  the  faith  of  the  former 
In  re  Merriman  (D.  C.  1878 
687,  Fed.  Gas.  No.  0.479. 

3.  Rglativ*  rank  of  priorft 
Claims  entitled  to  priority  ( 
b;  this  section  of  the  stati 
outrank  claims  secured  by 
A  mortgage  or  other  lien  gii 
cepCed  iu  good  faith  and  foi 
consideratioD,  and  which  ia 
able  as  a  preference  or  ot 
fraud  of  the  act,  is  recogni 
bankruptcy  proceedings  a 


Notu  of 

1.  CoDBtructloa  of  this  aectloD. 

t.  Rights  at  cndlton  entitled  to  priority. 

t,  Relatlvs  rank  ot  pHoiIlT  clalma. 

4.  Assignment  at  priority  claims. 

6.  Prlarltjr  of  tsi«g. 

t.  Eflect  ot  ebIb  o[  land  hj  troites. 

T.  Determination    oI    amount   or    le- 
gality ol   tax. 

•.  What  tsies  Included. 

t.  Coats  and  expeDses  of  Bdmldlatrstlon. 

10.  Racelvers'    certlflcates. 

11.  Attorney's  claim   tor  eenlca. 
11.  Wases  of  workman,   Elerks,   and  aerv- 

U.    Who    are    workmen,    clerks,    and 

IG.    Traveling   sslanmen. 

le.    Limitation  oC  three  montha, 

IT.    Advance   ot   money    to   pay    labor 

IS.  Claims   ot  United  Btatee. 

U.  Subrogation    to    rlgbca    at    United 

Stalea. 

to.  Claim*  ot  state  or  munldpsUty. 

XL  Clalma  to  priority  under  state  Iswa. 

IZ,  Landlord's  claim  tar  rent. 

23.  Trust  creditors  and  trust  funds. 

1.  ConstructloH  of  this  seetloa,— This 
section  was  not  repealed  or  in  any  way 
altered  or  stFected  by  the  amendatory 
act  of  June  25,  1010,  which  gives  to 
the  trustee  in  bankruptcy  the  rights  of 
a  creditor  holding  a  lien.  In  re  Laus- 
man  (D.  C.  1010)  183  Fed.  647,  25  Am. 
Bankr.  Rep.  186.  This  section  does 
not  merely  prescribe  the  order  ot  dis- 
tribution of  assets  after  satisfaction  of 
liens  against  the  property,  but  it  cre- 
ates prior  liens  to  the  extent  stated  in 
favor  of  the  classes  of  debts  specified, 
and  is  enforceable  without  reference  to 
state  statutes  relating  to  the  same  sub- 
ject. In  re  McDavid  Lumber  Co.  (D. 
C.  1911)  190  Fed.  97,  27  Am.  Bankr. 
Rep.  30.  This  section  must  not  be  ex- 
tended bj  an  unduly  liberal  construc- 
tion, as  it  is  contrary  to  the  general 
policy  of  the  bankruptcy  act,  which 
contemplates  the  equal  distribution  of 
the  estate  among  all  tbe  creditors.  In 
M  Nonanan  (Utah)  7  N.  B.  R.  15. 

2.  Rights  of  oredltora  entitled  to  prU 
orlty^Where  a  priority  creditor  votes 
hia  whole  claim  at  a  creditors'  meeting 
in  the  election  of  a  trustee,  this  will 
not  smount  to  a  waiver  of  bis  right  of 
priority,  and  will  not  estop  him  from 
claiming  the  same,  where  no  other  cred- 
itor is  shown  to  have  been  prejudiced. 
In   re  Ashlaud   Steel   Co.    (1900)    168 


l  permitted  e 
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property  to  which  i 
property  cannot  be  taken  fr 
cored  creditor  and  distribu 
tbe  claims  entitled  to  prior: 
tight  of  priority  applies  oi 
general  assets  of  the  estate 
right  of  priority  as  against 
unsecured  creditors.  In  re 
Co.  (1903)  121  Fed.  706,  5 
126,  10  Am.  Bankr.  Rep.  £ 
Yoke  Vitrified  Brick  Co.  (E 
180  Fed.  235,  25  Am.  Banfci 
In  re  Proudfoot  (C.  0.  1909 
733,  23  Am.  Bankr.  Rep.  ] 
Cramond  (D.  C.  1906)  145 
17  Am.  Bankr.  Rep.  22;  In 
1  Nat.  Bapkr.  News,  214; 
Connell  (D.  C.  1874)  9  N. 
Fed.  Cas.  No.  8,712.  '  COt 
In  re  Illackstaff  Engineerio 
C.  1912)  200  Fed.  1019,  29  i 
Bep.  663;  In  le  Erie  Lumb 
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C.  1906)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689;  In  re  Tebo  (D.  C.  1900)  101 
Fed.  419,  4  Am.  Bankr.  Rep.  235. 

Claims  for  wages,  being  enumerated 
in  the  fourth  clause  of  the  section,  will 
take  precedence  oyer  claims  enumerated 
in  the  fifth  clause,  that  is,  **debts  owing 
to  any  person  who,  by  the  laws  of  the 
states  or  the  United  States,  is  entitled 
to  priority."  Hence  such  labor  claims 
must  be  paid  in  full  in  preference  to  a 
landlord's  statutory  lien  for  rent  of  the 
prenodses  in  which  the  bankrupt's  busi- 
ness was  carried  on.  In  re  Byrne  (D. 
C.  1899)  97  Fed.  762,  3  Am.  Bankr. 
Rep.  268.  Wages  and  labor  claims 
must  be  paid  in  full  in  preference  to 
debts  or  claims  due  to  the  United 
States.  Guarantee  Title  &  Trust  Co. 
V.  Title  Guaranty  &  Surety  Co.  (1912) 
224  U.  S.  152,  32  Sup.  Ct.  457,  56  L. 
Ed.  706,  27  Am.  Bankr.  Rep.  873.  The 
actual  and  necessary  cost  of  preserving 
the  bankrupt's  estate  subsequent  to 
filing  the  petition,- which  is  an  expense 
necessary  to  enable  the  court  to  exer- 
cise its  jurisdiction  is  entitled  to  pri- 
ority of  payment  over  taxes  due  to  the 
state.  State  of  New  Jersey  v.  Lovell 
(1910)  179  Fed.  321,  102  C.  C.  A.  505, 
24  Am.  Bankr.  Rep.  562.  Where  a 
state  statute  creates  a  lien  ifl  favor  of 
employes  performing  labor  in  the  man- 
ufacture of  lumber,  but  provides  that 
the  debt  or  claim  shall  not  remain  a 
lien  on  the  product,  unless  a  statement 
thereof  is  filed  within  thirty  days  and 
an  action  begun  within  three  months, 
holders  of  such  claims,  perfected  ac- 
cording to  the  statute,  against  the  es- 
tate of  the  employer  in  bankruptcy,  are 
entitled  to  payment  in  full  out  of  the 
proceeds  of  the  property  affected,  in 
preference  to  claims  for  labor  of  the 
same  kind  which  have  not  been  pre- 
served as  the  statute  directs,  and  this 
although  both  classes  of  claims  are 
equally  claims  for  **wages"  within  the 
bankruptcy  law.  In  re  Kerby- Dennis 
Co.  (1899)  95  Fed.  116,  36  C.  C.  A. 
677,  2  Am.  Bankr.  Rep.  402. 

Where  the  estate  of  a  bankrupt  is 
insufficient  to  pay  in  full  the  claims  en- 
titled, to  preference,  the  court  may, 
where  equity  requires  it,  scale  a  claim 
which  would  ordinarily  be  entitled  to 
priority  over  others.  In  re  Grignard 
Lithographing  Co.  (D.  C.  1907)  158 
Fed.  557,  19  Am.  Bankr.  Rep.  743. 

A  bank  which  is  not  shown  to  have 
had  constructive  notice  of  a  fraudulent 
agreement  between  a  corporation  and 
its  director  not  to  record  a  mortgage 
securing  a  note  assigned  to  the  bank 
as  collateral  security,  does  not  lose  its 
priority  against  unsecured  creditors 
after  the  corporation  became  bankrupt. 
Hicks  V.  Second  Nat.  Bank  of  Cincin- 
nati, Ohio  (1915)  224  Fed.  53,  139  C. 
C.  A.  615. 

4.  Assignment  of  priority  olalms.— A 

claim  which  is  accorded  priority  by  the 
bankruptcy  law  itself,  such  as  a  claim 
for  wages,  or  one  which  is  given  pri- 


ority by  the  laws  of  the  state,  does  not 
lose  its  right  to  be  satisfied  in  full  in 
advance  of  distribution  to  general  cred- 
itors by  the  fact  of  its  having  been  as- 
signed to  a  third  person  before  the 
commencement  of  the  proceedings  in 
bankruptcy.  Shropshire,  Woodliff  & 
Co.  V.  Bush  (1907)  204  U.  S.  186,  27 
Sup.  Ct  178,  51  L.  Ed.  436,  17  Am. 
Bankr.  Rep.  77;  In  re  Bennett  (1907) 
153  Fed.  673,  82  C.  C.  A.  531,  18  Am. 
Bankr.  Rep.  847;  In  re  Fuller  &  Ben- 
nett (D.  C.  1907)  152  Fed.  538, 18  Am. 
Bankr.  Rep.  443;  In  re  Br  oven  (D.  C. 
1870)  3  N.  B.  R.  720,  Fed.  Cas.  No. 
1,974.  But  see  In  re  Westlund  (D.  O. 
1900)  99  Fed.  3^9,  3  Am.  Bankr.  Rep. 
646.  Nor  is  its  priority  lost  by  its  as- 
signment after  the  filing  of  the  peti- 
tion in  bankruptcy.  In  re  Campbell 
(D.  C.  1900)  102  Fed.  686,  4  Am. 
Bankr.  Rep.  535.  And  where  as  the 
statute  speaks  of  debts  for  wages  *'due 
to"  workmen,  clerks,  etc.,  it  is  satisfied 
if  the  debt  was  originally  so  due,  and 
does  not  mean  that  it  must  continue  to 
be  so  due  until  bankruptcy  proceedings 
are  begun  or  until  the  claim  is  proved 
and  allowed.  Shropshire,  Woodliff  & 
Co.  V.  Bush  (1907)  204  U.  S.  186,  27 
Sup.  Ct.  178,  51  L.  Ed.  436,  17  Am. 
Bankr.  Rep.  77.  The  fact  that  a  large 
number  of  laborers  holding  claims  for 
labor  performed  for  the  bankrupt  as- 
signed such  claims  to  two  of  their  num- 
ber, who  were  also  laborers  and  who 
held  claims  of  their  own,  in  order  to 
save  costs  in  prosecuting  suits  against 
the  bankrupt  to  recover  such  wages, 
the  assignees  agreeing  to  account  to 
their  assignors  for  the  amounts  due 
each  when  collected,  does  not  deprive 
the  claims  so  assigned  of  their  right 
to  priority.  In  re  Harmon  (D.  C. 
1903)  128  Fed.  170,  11  Am.  Bankr. 
Rep.  64.  But  where  one  holding  an  as- 
signment of  claims  for  wages  exchang- 
es them  vdth  the  bankrupt  for  the  lat- 
ter*s  note  or  other  obligation,  this  op- 
erates as  a  novation  of  the  wage  claims 
and  extinguishes  the  right  of  priority 
given  to  them  by  the  statute.  In  re 
FuUer  &  Bennett  (D.  C.  1907)  152 
Fed.  538,  18  Am.. Bankr.  Rep.  443. 

5.  Priority  of  taxes.— A  state  need  not 
prove  its  claim  in  bankruptcy  in  order 
to  recover  taxes  due  to  it  on  property 
of  the  bankrupt.  Stokes  v.  State 
(1872)  46  Ga.  412,  12  Am.  Rep.  588. 

A  claim  for  taxes  due  either  to  the 
IJnited  States  or  a  state  is  entitled  to 
priority  over  all  other  claims.  In  re 
Brand  (D.  C.  1867)  Fed.  Cas.  No.  1,809. 
It  is  entitled  to  priority  even  over  the 
trustee's  commissions  and  his  neces- 
sary expenses.  In  re  Weiss  (D.  O. 
1908)  159  Fed.  295,  20  Am.  Bankr. 
Rep.  247.  It  is  immaterial  that, 
through  the  negligence  of  the  officers 
charged  with  the  collection  of  taxes, 
they  have  accumulated  until  the  ag- 
gregate amount  with  interest  will  ab- 
sorb all  or  a  large  part  of  the  estate. 
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In  re  Weiasmiui  (D.  C.  1910)  178  Fed. 
115,  24  Am.  Banttr.  Rep.  150.  It  makeB 
CO  difference  that  the  taxes  in  (lues- 
tion  were  levied  on  property  which  nev- 
er passed  into  the  baud  a  of  the  trustee 
in  bankruptcy.  City  of  Chattanooga  v. 
Hill  (1903)  139  Fed.  600.  71  C.  C.  A. 
G$4.  15  Am.  Bankr.  Rep.  195;  City  of 
Waco  V.  Bryan  (1904)  127  Fed.  79,  62 
G.  a  A.  79,  11  Am.  Bankr.  Rep.  481. 
Nor  that  they  were  levied  upon  the 
exempt  property  of  the  bankrupt.  In 
re  Tilden  (D.  C.  1899)  91  Fed.  600,  1 
Am.  Bankr.  Rep,  300.  The  priority 
right  of  a  county  or  municipality  in  re- 
spect to  taxes  due  to  it  is  not  lost  by 
[he  fact  that  the  property  assessed  has 
been  struck  off  to  it  at  a  tax  aale  for 
want  of  other  bidders.  Hecoi  v.  Teller 
County  (C.  C.  A.  1912)  198  Fed.  634, 
28  Am.  Bankr.  Rep.  525.  Or  that  the 
property   has   been   sold   for   leas   than 


the  a 


s  the  c 


licipality  will  i 
entitled  to  priority  of  payment  for  the 
balance  due.  In  re  Stalker  (D.  C.  19031 
123  Fed.  961.  10  Am.  Bankr.  Rep.  709. 

If  there  is  any  statute  of  limitations 
applica.ble  to  the  tax  Id  question,  such 
AS  B  municipal  tax.  it  may  be  invoked 
by  the  trustee  in  bankruptcy  as  a  pro- 
tection against  being  required  to  pay 
the  tax.  In  re  Stalker  (D.  C.  1903) 
123  Fed.  961.  10  Am.  Bankr.  Rep.  709. 

This  provision  of  the  bankruptcy  law 
is  to  be  construed  in  accordance  with 
equitable  principles,  such  as  that  of  the 
marshaling  of  assets;  and  where  taxes 
due  to  a  county  are  a  lieu  on  pro|ierty 
of  the  bankrupt,  the  greater  portion 
of  which  has  been  taken  to  satisfy  a 
mortgagp,  leaving  no  more  than  enough 
to  pay  the  costs  and  expenses  of  ad- 
ministration,  it  is  within  the  power  of 
the  court  to  require  the  county  to  re- 
sort to  the  raorlgnged  property.  In 
re  Oxley  (D.  C.  19131  204  Fed.  826,  30 
Am.  Bankr.   Rep.  406. 

Where  the  bankrupt  is  not  the  owner 
of  the  property,  but  a  lessee  of  it,  the 
state  or  municipality  csnnot  come  upon 
his  estate  in  bankruptcy  wilh  a  pref- 
erential claim  for  payment  of  the  tax- 
es, though  he  covenanted  in  the  lease 
to  pa}'  all  taxes  assessed  upon  the  prop- 
erty. For  such  a  ciwenant  is  not  made 
for  the  benefit  of  the  state  or  munici- 
pality and  cannot  be  enforced  by  it 
In  re  Bronm  (D.  C.  100.3)  123  Fed.  639. 
10  Am.  Bankr.  Rep.  427:  In  re  SipkhI- 
Hillman  Drv  Goods  Co.  (D.  C.  ISKIOt 
2  Nat.  Bankr.  News,  8S0;  In  re  Wil- 
liam A.  Harria  Steam  Engine  Co.  (D. 
C.  1915)  225  Fed.  609.  And  if  the  own- 
er pays  the  taxes,  which  the  bankrupt 
lessee  bad  covenanted  to  pay.  he  may 
prove  a  claim  therefor  as  a  general 
creditor  in  the  bankruptcy  proceedings, 
but  is  not  entitled  to  be  subrogated  to 
tbe  rights  of  the  state  or  municipality 
BO  as  to  occupy  the  position  of  a  cred- 
itor entitled  to  priority.  Cooper  firo- 
cerj  Co.  V.  Bryan  (1004)  127  Fed.  815, 


G2  C.  C.  A.  495.  11  Am.  Bai 
734;  In  re  Parker  (D.  C.  U 
Cas.  No.  10,719. 

Where  the  bankrupt  bad  bt 
ty  tax  collector,  bis  indebtedne 
county  for  taxes  collected  an( 
counted  for,  or  for  taxes  wlu< 
have  been  collected  and  for 
is  liable  under  the  laws  of  the 
not  a  debt  (or  "taxes  legally 
owing  by  the  bankrupt"  to  tb< 
and  therefore  is  not  entitled 
ity.  In  re  Waller  (D.  C.  1 
Fed.  883,   15  Am.   Bankr.   Re 

6.  ^—  Etract  Of  sals  of  luid 
tM^A  sale  of  the  land  by  tb< 
in  bankruptcy  does  not  divest 
of  the  state  for  taiea  due  npoi 
though  the  Bale  was  made  fri 
cumbrancea.  Stokes  v.  Stat 
46  Ga.  412,  12  Am.  Rep.  GS8,  9 
191;  Mesker  v.  Koch  (1881) 
68;  Meehs  v.  Whatley  (1873) 
337.  10  N.  B.  R.  408.  Compi 
Stalker  (D.  C.  1003)  123  Fed 
Am.  Bankr.  Rep.  709.  But  in 
the  taxes  are  to  be  paid  by  Uie 
er  at'the  sale,  rather  than  oi 
funds  of  the  estate  in  bankr 
least  if  ,  the  amount  realizei 
more  than  enough  to  dischai 
In  re  Brinker  (D,  C.  1904) 
634,  12  Am.  Bankr,  Rep.  12; 
Conhaini  (D.  C.  1900)  100  I 
i  Am.  Bankr.  Rep.  58;  In  i 
(D.  C.  1900)  101  Fed.  251 
Bankr.  Rep.  112.  See  In  rt 
(I).  C.  1003)  122  Fed.  745, 
Bankr.  Rep.  567.  And  the  p 
paying  the  taxes,  la  not  eubn 
tbe  rights  of  the  taxing  power 
claim  priority.  In  re  M.  I.  Hit 
chine  Supply  Co.  (D.  0. 1912) 
741.  27  Am.  Bankr.  Rep.  612. 

7.  ^—  Datamlnatloii  of  an 
legality  of  tax^A.  trustee  of 
rupt  corporation  is  not  bound  I: 
termination  of  tbe  comptroller 
a  license  or  franchise  tax  on 
poration,  but  the  amount  and  1< 
the  tax  is  reviewable  by  the  \ 
cy  court  In  re  Heffron  Co 
1014)  216  Fed.  642.  The  con 
tborized  to  decide  amount  or  1< 
tax  presented  as  preferred  cl 
not  limited  to  such  question: 
bankrupt  might  have  raised  ag 
tax.  In  re  E.  C.  Fisher  Corj 
1915)  229  Fed.  316.  In  suth 
ry,  the  finding  of  a 
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capital  stock  of  i 
for  the  purpose  of  fixing  th( 
of  the  annual  license  fee  or 
tax  imposed  by  a  law  of  the 
not  conclusive  on  the  court 
ruptcy.  New  Jersey  v. 
(1006)  203  II,  S.  483,  27  Sup. 
61  L.  Ed.  284,  17  Am.  Bankr. 
Where  the  claim  of  a  city  i 
against  a  bankrupt  for  unpaid 
supported  b;  aworn  voluationi 
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unjust  nor  illegal,  the  daim  must  be 
allowed  as  preferred,  without  reference 
to  the  hardship  worked  on  general  cred- 
itors. In  re  Bnshnell  (D.  C.  1914)  215 
Fed.  651.  The  court  is  authorized  to 
refuse  to  allow  a  claim  for  personal 
taxes  on  the  ground  that  the  property 
supposed  to  be  taxed  did  not  actually 
exist.  In  re  Otto  Freund  Arnold  Yeast 
Ck>.  (D.  C.  1910)  178  Fed.  305,  24  Am. 
Bankr.  Rep.  458.  State  held  not  enti- 
tled to  allowance  of  tax  in  bankruptcy, 
where  it  was  based  upon  bankrupt's 
padded  and  false  return,  when,  if  real 
facts  had  been  disclosed,  no  assess- 
ment could  properly  have  been  made. 
In  re  E.  C.  Fisher  Corp.  (D.  O.  1915) 
229  Fed.  316. 

8.  What    taxes    included.  —  The 

provision  of  the  bankruptcy  act  requir- 
ing the  trustee  to  pay  all  taxes  legally 
due  and  owing  by  the  bankrupt  intends 
that,  while  the  estate  is  in  the  hands 
of  the  trustee,  his  custody  of  it  shall 
not  operate  as  a  bar  to  the  collection  of 
taxes  which  would  be  collectible  under 
the  law  if  the  property  had  remained 
in  the  possession  and  control  of  the 
bankrupt  himself.  In  re  Conhaim 
(D.  C.  1900)  100  Fed.  268,  4  Am. 
Bankr.  Rep.  58.  Compare  In  re  Booth 
(D.  C.  1876)  14  N.  B.  R.  232,  Fed.  Cas. 
No.  1,645.  The  funds  of  the  estate  in 
the  hands  of  the  trustee  are  subject  to 
state  and  local  taxation  in  that  taxing 
district  where  the  yalues  might  have 
been  assessed  for  taxation  if  the  bank- 
ruptcy had  not  supervened,  and  on 
proper  application  the  court  will  order 
the  payment  of  such  taxes  by  the  trus- 
tee, as  coming  within  the  spirit,  if  not 
the  letter,  of  the  bankruptcy  act.  In 
re  Sims  (D.  O.  1902)  118  Fed.  356,  9 
Am.  Bankr.  Rep.  162.  Since  the  stat- 
ute makes  no  distinction,  taxes  are 
entitled  to  priority  of  payment  wheth- 
er they  were  assessed  before  the  com- 
mencement of  the  bankruptcy  proceed- 
ings or  during  their  pendency.  In  re 
Prince  &'  Walter  (D.  C.  1904)  131 
Fed.  546,  12  Am.  Bankr.  Rep.  675; 
In  re  Flynn  (D.  C.  1905)  134  Fed.  145, 
13   Am.  Bankr.  Rep.  720. 

The  word  "tax,"  as  used  in  this 
section,  will  include  all  obligations  im- 
posed by  the  state  and  general  govern- 
ments under  their  respective  taxing  or 
police  powers  for  governmental  or  pub- 
lic purposes;  and  hence  it  will  include 
a  license  fee  or  tax  imposed  on  the 
privilege  of  carrying  on  certain  lines  of 
business  supposed  to  require  regula- 
tion under  the  police  power,  such  as 
dealing  in  intoxicating  liquors  or  cigar- 
ettes. In  re  Otto  F.  Lange  Co.  (D.  O. 
1908)  159  Fed.  586, 20  Am.  Bankr.  Rep. 
478.  But  see  In  re  Ott  (D.  C.  1809)  95 
Fed.  274,  2  Am.  Bankr.  Rep.  637.  The 
term  will  also  include  an  annual  license 
fee  or  franchise  tax  imposed  on  a  corpo- 
ration by  the  state  which  granted  its 
charter,  though  it  does  no  business  and 
has  no  property  in  that  state.     New 


Jersey  v.  Anderson  (1906)  203  U.  S. 
483,  27  Sup.  Ct  137.  51  L.  Ed.  284, 
17  Am.  Bankr.  Rep.  63;  In  re  Halsey 
Electric  Generator  Co.  (D.  C.  1909) 
175  Fed.  825,  23  Am.  Bankr.  Rep.  401. 
But  a  bonus  required  by  the  state  law 
to  be  paid  to  the  state  by  any  corpora- 
tion on  increasing  its  capital  stock,  is 
not  a  tax.  Commonwealth  of  Penn- 
sylvania V.  York  Silk  Mfg.  Co.  (1911) 
192  Fed.  81,  112  C.  C.  A.  613,  27  Am. 
Bankr.  Rep.  525. 

An  obligation  imposed  by  state  stat- 
ute on  corporations  doing  business 
within  the  state  to  collect  from  res- 
ident holders  of  its  bonds  or  other  ob- 
ligations the  state  tax  on  such  bon<^, 
by  the  process  of  having  the  treasurer 
of  the  corporation  withhold  the  amount 
of  such  tax  from  the  interest  due  the 
bondholders,  is  not  a  tax  on  the  cor- 
poration, though  it  is  liable  to  the  state 
therefor,  and  hence  is  not  entitled  to 
priority  of  payment  out  of  the  estate 
of  the  corporation  in  bankruptcy.  In 
re  York  Silk  Mfg.  Co.  (D.  C.  1911)  188 
Fed.  735,  26  Am.  Bankr.  Rep.  650;  In 
re  Wyoming  Valley  Ice  Co.  (D.  C. 
1906)  145  Fed.  267,  16  Am.  Bankr. 
Rep.  594.  An  assessment  levied  on  an 
employer  of  labor  under  Workmen's 
Compensation  Act  (Laws  Wash.  1911, 
p.  345)  held  not  a  tax  entitled  to  a  pre- 
ferred payment.  In  re  Farrell  (D.  C. 
1914)    211  Fed.   212. 

Water  rents  due  to  a  municipality, 
Which  are  levied  annually  on  property 
as  tax  is  levied  and  made  a  lien  in  like 
manner, 'are  "taxes"  within  the  mean- 
ing of  the  bankruptcy  law.  In  re  In- 
dustrial Cold  Storage  &  Ice  Co.  (D.  C. 

1908)  163  Fed.  390,  20  Am.  Bankr. 
Rep.  904;  In  re  MoUer  (C.  C.  1877) 
Fed.  Cas.  No.  9,700.  But  not  a  charge 
for  water  furnished  by  a  city,  as  shown 
by  a  meter.  In  re  Hills  (1915)  221  Fed. 
260,  137  C.  C.  A.  150. 

Assessments  levied  for  local  improve- 
ments are  entitled  to  priority  of  pay- 
ment as  "taxes,"  if  the  law  of  the  par- 
ticular state  regards  and  treats  them 
as  taxes,  and  gives  the  same  remedies 
for  their  enforcement  In  re  Stalker 
(D.  C.  1903)  123  Fed.  961,  10  Am. 
Bankr.  Rep.  709. 

9.  Costs  and  expenses  of  administra- 
tion.—Where  property  of  the  estate  is 
turned  over  to  the  admiralty  court  to 
be  sold  for  the  satisfaction  of  maritime 
liens,  the  proceeds  of  the  sale  are  sub- 
ject, to  the  payment  of  the  necessary 
costs  incurred  by  the  bankruptcy  court 
in  preserving  the  property  until  it  was 
so  turned  over.    In  re  Hughes  (D.  C. 

1909)  170  Fed.  809,  22  Am.  Bankr. 
Rep.  303. 

Among  the  "costs  of  administration," 
after  the  trustee  takes  charge  of  the 
estate,  may  be  included  the  expense  of 
storage  of  the  property  and  the  pay 
of  a  watchman  or  keeper.  In  re  Allen 
(D.  C.  1899)  96  Fed.  512,  3  Am.  Bankr. 
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Rep.  38:  In  re  UtcbeU  mU)  212  Fed. 
932,  129  C.  C.  A.  452.  And  rent  ot 
the  store  or  other  buildioE  occnpied  by 
the  bankrupt  ai  hie  place  of  businest. 
In  re  Abrami  (D.  C.  1913)  200  Fed. 
1005.  Though  not  the  rent  ot  luch 
portion  of  the  building  no  he  occupies 
as  a  residence.  In  r«  Hersey  (D.  G. 
1909)  171  Fed.  1001,  22  Am.  Bankr. 
Rep.  860.  An  expert  employed  by  the 
banknipt,  after  the  commencement  of 
the  proccediogH  and  before  the  adju- 
dication, with  the  consent  of  the  cred- 
itors, to  make  certain  surveys  and  cal' 
dilations  having  an  Important  bearing 
on  the  colIcL'tioD  of  the  bankrupt's 
cltims  against  third  persons,  and  nbo 
renders  services  which  inure  largely  to 
the  benefit  of  the  creditors,  may  have 
a  preferred  claim  for  his  compensatioa. 
In  re  Nounnan  &  Orr  (1871)  1  Utah, 
44.  But  one  who  has  paid  Che  premium 
un  a  policy  of  fire  insurance  held  by 
him  under  a  pledge,  and  whicb  is  aft- 
erwards assigned  to  the  receiver  of 
tbe  assured  in  bankruptcy,  is  not  en- 
titled to  a  preference  for  the  payment 
of  such  claim,  and  the  payment  of  the 
same  by  the  receiver  Is  not  authorized. 
In  re  Hamilton  (D.  C.  1900)  102  Fed. 
683.  4  Am.  Bankr.  Bep.  543. 

The  fees  paid  by  voluntary  bankrupta 
on  filing  their  papers  are  not  returnable 
to  them,  but  it  lias  been  held  thst  a 
persou  advancing  money  to  tbe  bank- 
rupt to  psy  tbe  fees,  has  a  first  lieu  on 
Ihe  estate  for  its  repayment.  Whiston 
V.  Smith  (D.  C.  1872)  Fed.  Gas.  No. 
17,523. 

The  "costs  of  administration"  are 
neit  entitled  to  sstis faction,  and  these 
will  include  the  commissions  of  the 
referee  and  trastee.  In  re  Cramond 
(D.  C.  1906)  146  Fed.  906,  17  Am. 
Ilankr.  Itep.  22.  And  ordinary  and  nee- 
eseary  ezpenses  incurred  in  caring  for 
and  collecting  the  estate  of  tbe  bank- 
rupt, but  not  usually  the  cost  of  con- 
tinuing tbe  bankrnpt'a  business.  Nor 
eipenditores  made  by  the  receiver  or 
trustee,  for  the  sole  benefit  of  general 
creditors,  in  carrying  out  c^m tracts  of 
the  bankrupt  which  were  thought  to  be 
profitable.  In  re  Bourlier  Cornice  & 
Boofiug  Co.  ID.  C.  1905)  133  Fed.  958, 
13  Am.  Bankr.  Rep.  685. 

A  claim  for  taxable  costs  Incurred  by 
a  creditor  In  good  faith  before  tbe  fil- 
ing of  Che  petition  in  an  action  to  re- 
cover a  provable  debt,  is  a  claim  which 
may  be  r>roved  and  allowed  in  the  bank- 
ruptcy  proceedings,  but  it  is  not  a  debt 
entitlpd  to  priority  of  pa.vmeni  In  re 
The  Copper  King  {D.  C.  1906)  14.1  Fed. 
649,  10  Am.  Bankr.  Rep.  148;  In  re 
Daniels  (D.  C.  1901)  110  Fed.  745. 
6  Am.  Bankr.  Rep.  699;  In  re  Beaver 
Coal  Co.  (D.  C.  1901)  107  Fed.  98.  5 
Am.  Bankr.  Rep.  7S7;  In  re  Allen  (D. 
C.  1890)  96  Fed.  612.  3  Am.  Bankr. 
Rep.  38.  Unless  there  is  some  provi- 
sion of  the  local  law  under  which  such 
costs  may  claim  a  prefereucc.  In  re 
Daniels  (D.  C.  1901)  110  Fed.  745,  S 
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Am.    Bankr.   Rep.   699;    Id 
<D.  G.  1900)  99  Fed.  935,  4  J 
Bep.  61. 
An  assignee  for  the  benefi 

Itors,  whose  functions  are  i 
by  the  institution  ot  bankri 
ceedlngs  against  the  assign 
hen  on  the  assets  and  a  prefe 
for  his  necessary  disbursei 
tor  the  reasonable  value  of 
es  and  those  at  his  counsel, 
Bb  such  services  increased  oi 
the  estate  ot  the  bankrupt 
V.  Scruggs  (1903)  190  U.  i 
Sup.  Ct  710,  47  L.  Ed.  116 
Bankr.  Rep.  1;  In  re  Chase  ( 
Fed.  753,  59  C.  C.  A.  629. 
Stearns  v.  Flick  (D.  C.  1 
Fed.  919,  4  Am.  Backr.  Rep. 
I'eter  Paul  Book  Co.  (D.  C. 
Fed.  780,  5  Am.  Bankr.  Rep 
tt,  componsation  of  a  receive 
ed  by  a  stnte  court,  see  In 
Alison  Lumber  Co.  (D.  C. 
Fed.  643,  14  Am.  Bankr.  Re; 
attorney  for  whom  another  ii 
ed  upon  bis  cHent's  bankrup 
in  the  «i<me  posldou  as  any  ( 
itor  respecting  services  not  r 
the  action,  except  that  he 
to  a  charging  lien  upon  the 
his  bands.  Kraus  v.  Centu 
Electric  Fixture  Co.  (1914y 
S.  1086,  161  App.  Div.  916. 
Tbe  holder  of  a  lien  on  spt 
erty  of  the  bankrupt,  the  ' 
which  is  not  disputed,  is  < 
payment  in  full  from  the  p: 
the  property,  when  it  is  b( 
trustee,  witb  interest  to  tb 
payment,  and  cannot  he  n 
contribute  anything  to  tbe  g 
peoses  ot  tbe  bankruptcy  i 
In  re  Allert  (D.  C.  1908)  173 
23  Am.  Bankr.  Rep.  101;  In 
Coal  ft  Coke  Co.  (D.  C. 
Fed.  068,  23  Am.  Bankr. 
But  see  In  re  Teho  (D.  C. 
Fed.  419,  4  Am.  Bankr,  Rep. 
ing  V.  Moore  (1911)  37  App. 
But  a  secured  creditor  who 
of  the  bankruptcy  court  and 
to  realize  on  bis  security  may 
ed  to  contribute  his  proport 
costs  of  the  proceedings,  and 
tor  the  preservation  of  the 
during  their  pendency,  wher 
not  sufficient  unincumbered 
the  purpose.  In  re  J.  H.  Al 
her  Co.  (D.  C.  1905)  137  Ft 
Am.  Bankr.  Rep.  7S. 

Reoelvert'     Derttfloats 
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luthorizcd  by  e 
luptcy,  to  raise  the  money  rt 
the  care  and  preservation  of 
erty  of  Ihe  estate,  represents 
diture  for  tbe  benefit  of  all 
interest,  and  such  certificate 
titled  to  priority  ot  payment 
proceeds  of  such  property.  1 
ka  Fishing  &  Development  ( 
1909)  167  Fed.  875.  21  Ai 
Bep.  685.     Xbe  i      ' 


Ch.7) 


BANKRUPTCY  (f  64) 


§  9648 


thorized  to  borrow  the  sum  of  $10,000, 
and  began  by  borrowing  half  of  that 
amount,  for  which  he  issued  certificates. 
These  were  purchased  by  a  company 
which  was  the  surety  on  the  bankrupt's 
bond  guaranteeing  the  performance  of 
the  contracts  which  the  receiver  ex- 
pected to  complete.  He  also  incurred 
other  indebtedness  of  the  same  charac- 
ter, for  which  no  certificates  were  is- 
sued, to  an  amount  in  excess  of  the 
authorized  limit,  all  of  whicn  was  done 
with  the  knowledge  of  the  surety  com- 
pany, to  which  the  receiver  paid  $1,000 
on  account  of  the  certificates  •  which  it 
held.  It  was  held  that  the  holders  of 
the  debts  incurred  by  the  receiver,  for 
which  no  certificates  were  issued,  to 
the  amount  of  $6,000,  were  entitled  to 
participate  in  the  bankrupt's  assets  in 
the  hands  of  the  receiver  on  the  same 
footing  with  the  remaining  $4,000  of 
the  certificates.  In  re  Restein  (D.  G. 
1908)  162  Fed.  986,  20  Am.  Bankr. 
Kep.  832. 

11.  Attorney's  claim  for  servloeSd— 
Where  the  bankrupt's  attorney  includes 
his  fee  in  the  bankrupt's  list  of  debts 
as  an  unsecured  claim,  it  will  not  be 
entitled  to  priority  as  a  part  of  the 
costs  of  administration.  In  re  Morris 
(D.  C.  1903)  125  Fed.  841,  11  Am. 
Bankr.  Rep.  145.  Where  the  purchaser 
of  property  subject  to  a  mortgage, 
while  a  foreclosure  suit  was  pending  in 
a  state  court,  filed  his  voluntary  peti- 
tion in  bankruptcy,  with  the  manifest 
intention  of  acting  adversely  to  the  in- 
terests of  the  mortgagee,  it  was  in  the 
discretion  of  the  court  to  reject  a  claim 
of  the  bankrupt's  attorney  for  compen- 
sation for  professional  services  render- 
ed. Liddon  &  Bro.  v.  Smith  (1905) 
135  Fed.  43,  67  C.  C.  A.  517,  14  Am. 
Bankr.  Rep.  204. 

Compensation  of  attorneys  employed 
by  a  trustee  in  bankruptcy  is  properly 
included  in  the  costs  of  administration, 
the  allowance  of  a  fee  to  the  attorney 
for  the  petitioning  creditors  not  being 
exclusive  of  the  right  to  allow  a  priori- 
ty claim  to  the  attorneys  for  the  trus- 
tee. In  re  Standard  Fullers'  Earth  Go. 
(D.  C.  1911)  186  Fed.  578,  26  Am. 
Bankr.  Rep.  562;  In  re  Grignard 
Lithographing  Co.  (D.  G.  1907)  158 
Fed.  557,  19  Am.  Bankr.  Rep.  743. 
\^Tiere  an  attorney  is  retained  by  the 
trustee  in  a  suit  to  recover  a  voidable 
or  fraudulent  preference  made  by  the 
bankrupt,  his  reasonable  fee  should  be 
allowed  as  part  of  the  expenses  of  ad- 
ministration, and  accorded  priority  of 
payment.  Page  v.  Rogers  (1906)  149 
Fed.  194,  79  G.  C.  A.  153,  17  Am. 
Bankr.  Rep.  854. 

12.  Wages  of  workmen,  clerks,  and 
servantSd^Laborers,  whose  services 
contributed  to  enhance  the  assets  of 
the  bankrupt,  held  to  have  a  lien  for 
wages  due,  and  to  be  entitled  to  priori- 
ty of  payment  In  re  Blackstaff  Engi- 
neering Go.  (D.  G.  1912)  200  Fed. 
1019.  X 


A  claimant  who  comes  within  the 
statute  does  not  lose  his  right  of  prior- 
ity by  reason  of  the  fact  that,  within 
four  months  before  the  bankruptcy  and 
while  the  employer  was  insolvent,  he 
recovered  a  judgment  against  him  for 
the  wages  due.  In  re  Haskell  (D.  G. 
1915)  228  Fed.  819;  In  re  Anson  (D. 
G.  1899)  101  Fed.  698,  4  Am.  Bankr. 
Rep.  231.  But  see  In  re  Burton  Bros. 
Mfg.  Co.  (D.  C.  1905)  134  Fed.  157, 14 
Am.  Bankr.  Rep.  218.  And  the  claim 
of  a  father  for  the  wages  due  to  his 
minor  son,  employed  by  the  bankrupt,  is 
entitled  to  the  same  priority.  In  re 
Harthorn  (D.  G.  1870)  4  N.  B.  R.  103, 
Fed.  Gas.  No.  6,162.  Wages  earned 
by  the  wife  and  daughter  of  a  bankrupt 
within  three  months  prior  to  the  bank- 
ruptcy, under  contracts  with  him,  held 
provable  against  his  estate  as  prefer- 
red claims.  In  re  Strauch  (D.  G.  1913) 
208  Fed.  842.  But  a  claim  for  wages 
for  an  unexpired  term  of  employment, 
the  employ^  having  been  wrongfully 
discharged,  is  not  entitled  to  priority, 
because  in  reality  the  demand  is  for 
damages  for  oreach  of  the  contract,  and 
not  for  "wages  which  have  been  earn- 
ed," etc.  In  re  Pevear  (D.  C.  1878) 
17  N.  B.  R.  461,  Fed.  Gas.  No.  11,053. 
And  where,  by  agreement,  a  derk  per- 
mits his  employer  to  retain  a  certain 
portion  of  his  wages  each  week  to  form 
li  fund  which  is  to  be  paid  to  the  clerk 
or  used  for  his  benefit  later,  and  the 
employer  becomes  bankrupt,  the  clerk 
cannot  claim  priority  for  the  sums  so 
retained  during  the  preceding  three 
months  as  "wages,"  because  the  fund 
has  become,  by  the  contract  between 
the  parties,  a  debt  of  a  different  class. 
In  re  Flick  (D.  G.  1900)  105  Fed.  503, 

5  Am.  Bankr.  Rep.  465.  Where  trus- 
tee was  authorized  to  continue  under 
bankrupt's  contract  and  to  borrow 
money,  the  lender  to  have  a  lien  subject 
only  jto  costs  of  administration,  labor- 
ers, and  materialmen,  held  entitled  to 
priority.  Unpaid  laborers,  employed  by 
trustee,  in  continuing  under  bankrupt's 
contract,  held  entitled  to  no  priority  of 
payment  over  materialmen,  having  per- 
fected no  lien.     In  re  John  W.  Farley 

6  Co.  (C.  C.  A.  1915)  227  Fed.  378. 

A  state  statute  cannot  enlarge  the 
class  of  persons  to  whom  the  bankrupt- 
cy law  gives  priority  in  the  character 
of  "workmen,  clerks,  or  servants." 
Though  a  oerson  not  a  workman,  clerk, 
or  servant  might  come  under  the  de- 
scription of  "employ 6,"  or  similar  com- 
prehensive term,  in  a  state  statute  giv- 
ing priority  of  payment,  this  would  not 
entitle  him  to  priority  in  bankruptcy. 
For  the  clause  specifically  relating  to 
labor  claims  is  not  affected  or  enlarged 
by  that  relating  to  claims  entitled  to 
priority  under  the  laws  of  a  state. 
In  re  Crown  Point  Brush  Co.  (D.  C. 
1912)  200  Fed.  882,  29  Am.  Bankr. 
Rep.  638;  In  re  Slomka  (1903)  122 
Fed.  630,  58  G.  C.  A.  322,  9  Am.  Bankr. 
Rep.  635;  In  re  Shaw  (D.  G.  1901) 
109  Fed.  782,  6  Am.  Bankr.  Rep.  501; 
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that  purpose.  Bell  v.  Arledge  (1912) 
192  Fed.  837,  113  0.  O.  A.  161,  27  Am. 
Bankr.  Rep.  773;  United  Surety  Co.  v. 
Iowa  Mfg.  Co.  (1910)  179  Fed.  55,  102 
C.  C.  A.  623,  24  Am.  Bankr.  Rep.  726; 
In  re  St.  Louis  Ice  Mfg.  &  Storage  Co. 
(D.  C.  1906)  147  Fed.  752,  17  Am. 
Bankr.  Rep.  194;  In  re  North  Carolina 
Car  Co.  (D.  C.  1903)  127  Fed.  178,  11 
Am.  Bankr.  Rep.  488;  In  re  Paulson 
(D.  C.  1842)  Fed.  Cas.  No.  10,849. 
An  assignee  of  workmen  employed  by  a 
bankrupt  is  entitled  to  the  same  priori- 
ty to  which  the  assignors  were  entitled. 
In  re  Dutcher  (D.  C.  1914)  213  Fed. 
908. 

Orders  for  goods  drawn  by  a  manu- 
facturing company  in  favor  of  its  em- 
ployes are  not  preferred  claims  in  the 
hands  of  the  drawees  against  the  es- 
tate of  the  company  in  bankruptcy.  In 
re  Erie  Rolling  MiU  Co.  (D.  C.  1880) 
1  Fed.  585. 

Claimants,  holding  undated  time 
checks  issued  by  bankrupt  to  laborers/ 
for  which  they  exchanged  goods  under 
an  arrangement  with  batikrupt,  without 
any  assignment  or  contract  with  the  la- 
borers, held  not  subrogated  to  the  la- 
borers* right  to  preference.  In  re  Mc- 
Gowin  Lumber  Co.  (D.  C.  1915)  223 
Fed.  553;  J.  C.  Stewart  &  Co.  v.  Mc- 
Leod  (1915)  222  Fed.  253,  138  C.  C.  A. 
75;  BeU  v.  Arledge  (1914)  219  Fed. 
675,  135  C.  C.  A.  347;  J.  P.  Browder  & 
Co.  V.  HiU  (1905)  136  Fed.  821,  69  C. 
C.  A.  499,  14  Am.  Bankr.  Rep.  619. 
One  who  cashes  checks  giyen  by  a 
bankrupt  to  his  workmen  for  wages  is 
entitled  to  a  preference  as  an  assignee 
of  the  claims  for  wages;  the  checks 
unpaid  not  discharging  the  debts  for 
which  they  were  given.  In  re  Stultz 
Bros.   (D.  C.  1915)  226  Fed.  989. 

Under  the  law  of  Massachusetts,  la- 
borers working  on  a  state  building  have 
an  equitable  lien  on  funds  remaining 
in  the  hands  of  the  state's  officers, 
which  is  superior  to  any  interest  of  the 
contractor's  trustee  in  bankruptcy. 
Burr  V.  Com.  (1912)  212  Mass.  534, 
99  N.  E.  323. 

18.  Claims  of  United  States.— In  all 

cases  of  insolvency  or  bankruptcy  of 
one  indebted  to  the  United  States,  the 
government  is  entitled  to  priority  of 
payment  out  of  the  debtor's  property. 
U.  S.  V.  Fisher  (1805)  6  U.  S.  (2 
Cranch)  358,  2  L.  Ed.  304. 

The  provision  of  this  section  that 
claims  of  the  United  States  against  the 
bankrupt  shall  be  entitled  to  priority  of 
payment,  and  be  paid  in  full,  is  in  pari 
materia  with  R.  S.  §§  3466,  3467,  ante, 
§§  6372,  6373,  providing  for  priority  of 
debts  due  the  United  States  in  cases  of 
insolvency,  and  requiring  every  assignee 
or  other  person  to  first  pay  the  debts 
of  the  United  Statesr,  and  therefore  en- 
titles the  United  States  to  priority, 
whether  it  prove  its  debt  in  the  bank- 
ruptcy proceedings  or  not.  In  re  Stoev- 
er  (D.  C.  1904)  127  Fed.  394. 

This  right  of  priority  in  favor  of  the 
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United  States  no  longer  exists  under 
the  bankruptcy  act  of  1898,  so  far  as 
regarder  labor  claims,  but  since  the  sec- 
tion of  the  act  relating  to  priority 
claims  not  only  specifies  such  claims 
but  also  prescribes  the  order  of  their 
payment,  and  since,  in  that  enumerated 
order,  labor  claims  are  named  before 
"debts  entitled  to  priority  under  the 
laws  of  the  United  States,"  it  follows 
that  labor  claims  must  be  paid  in  full 
before  payment  of  any  debt  due  to  the 
United  States,  except  for  taxes.  Guar- 
antee Title  &  Trust  Co.  v.  Title  Guar- 
anty &  Surety  Co.  (1912)  224  U.  S. 
152,  32  Sup.  Ct.  457,  56  L.  Ed.  706,  27 
Am.  Bankr.  Rep.  873. 

The  United  States,  not  being  bound 
by   the  bankrupt  acts,   and   not  being 
compelled  to  proceed  under  them  to  re- 
cover a  claim  against  a  bankrupt,  is  en- 
titled to  aUowance  from  the  bankrupt 
estate  of  its  full  claim,   regardless  of 
the  rights  of  the  creditors.    In  re  Hud- 
deU  (D.  C.  1891)  47  Fed-  206.    By  the 
Revised  Statutes  the  right  of  priority 
in   payment   of  debts   due   the   United 
States    is    established,    inter    alia,    in 
cases  where  an  act  of  bankruptcy  has 
been  committed,  and  every  assignee  and 
other  person  who  pays  debts   due  by 
the  person  or  estate  from  whom  or  for 
which  he  acts  before  h^  has  discharged 
all  that  may  be  owing  the  United  States 
by  such  person  or  estate  is  made  per- 
sonally answerable  for  whatever   may 
be  needed  to  satisfy  the  unpaid  claims 
of  the  government.     U.  S.  v.  Murphy 
(C.  C.  1883)  15  Fed.  589.    The  United 
States,  by  omitting  to  prove  its  claim 
in  the  bankruptcy  proceedings  until  aft- 
er the  distribution  is  made,  does  not 
lose  its   right   to  proceed  against   the 
trustee  personally,  as  the  doctrines  of 
waiver,  laches,  and  estoppel  cannot  be 
invoked   against   the   government.     U. 
S.  V.  Barnes  (C.  C.  1887)  31  Fed.  705. 
A  claim  founded  upon  the  indorsement 
of  a  bill  of  exchange,  of  which  the  gov- 
ernment  is   the   holder,  is   entitled   to 
priority.      U.    S.    V.    Fisher    (1805)    2 
Cranch,  358,  2  L.  Ed.  304.    And  so  is 
a  claim  for  breach  of  condition  of  a 
bond  given  under  the  internal  revenue 
laws.     In  re  Webb  (D,  C.  1869)  2  N. 
B.  R.  614,  Fed.  Cas.  No.  17,313.    And 
for  a  penalty  incurred  by  a  violation  of 
the  internal  revenue  laws.    In  re  Rosey 
(D.    C.    1873)    Fed.    Cas.   No.    12,066. 
The  claim  of  the^United  States  against 
an  agent  importing  goods  for  his  princi- 
pal for  the  duties  has  priority,  and,  on 
the   agent   becoming   a   bankrupt,   the 
trustee  failing  to  pay  the  debt  is  per- 
sonally liable.     Walkof  v.  Fox  (1915) 
153    N.    Y.    S.    27,    judgment   affirmed 
WalkoflP  V.  Same  (1915)  155  N.  Y.  S. 
1146.     The  government  is  entitled  to 
payment  out  of  the  estate  of  the  bank- 
rupt debtor  whether  he  is  principal  or 
surety,  or  solely  or  jointly  liable  with 
others.    Lewis  v.  U.  S.  (1875)  92  U.  S. 
618,  23  L.  Ed.  513.     Where  a  bank- 
rupt firm,  through  fraudulent  underval- 
uations of  goods  entered  at  the  custom 
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house,  has  incarred  a  forfeiture  of  their 
Talue  to  the  United  States,  the  claim  of 
the  latter  against  the  firm  for  the  tort 
is  joint  and  several;  and  upon  proof  of 
the  debt,  containing  a  statement  of  the 
facts,  the  United  States  is  entitled,  un- 
der R.  S.  f{  3466,  5501,  ante,  f  6372, 
and  post,  |  10287,  to  priority  of  pay- 
ment out  of  any  of  the  proceeds  of  ei- 
ther the  joint  or  several  estates,  with- 
out reference  to  what  may  be  the  par- 
ticular claim  of  priority  in  its  proof  of 
debt.  In  re  Vetterlem  (D.  O.  1884)  20 
Fed.  109. 

In  the  distribution  of  a  bankrupt's  ef- 
fects in  this  country,  the  United  States 
is  entitled  to  a  preference,  although 
the  debt  was  contracted  by  a  foreigner 
in  a  foreign  country;  and  although  the 
United  States  had  proved  its  debt  under 
the  commission  of  bankruptcy,  and  had 
voted  for  an  assignee.  Harrison  v. 
Sterry  (1809)  5  Cranch,  289,  298,  3 
li.  Ed.  104.  An  agent  of  the  United 
States  in  England  cannot,  by  conform- 
ing to  the  bankrupt  laws  there,  lessen 
the  priority  of  the  United  States  es- 
tablished here.  Harrison  v.  Sterry  (D. 
C.  1807)  Fed.  Cas.  No.  6,144. 

The  right  of  priority  is  not  in  the  na- 
ture of  a  lien,  but  only  a  preferential 
right  of  payment  out  of  the  general  es- 
tate, and  the  government  has  no  right 
of  preference  over  the  holders  of  valid 
liens.  U.  S.  v.  Hooe  (1805)  3  Cranch,  73, 
2  Li.  Ed.  370;  U.  S.  v.  Mechanics'  Bank 
(D.  C.  1829)  Fed.  Cas.  No.  15.756;  The 
Thomas  Scattergood  (D.  0.  1828)  Fed. 
Cas,  No.  11,106;  U.  S.  v.  Griswold  (C. 
C.  1881)  8  Fed.  496.  The  government 
is  not  bound  by  the  general  equity  rule 
for  marshaling  assets,  nor  by  any  rule 
prescribed  by  the  bankruptcy  law  in 
conformity  thereto,  any  further  than 
as  that  rule  is  founded,  in  the  particular 
case,  on  the  liens  of  the  several  parties 
inter  sese.  In  re  Strassburger  (C.  C. 
1877)  Fed.  Cas.  No.  13,526.  And  hence 
the  government  may  enforce  its  right 
of  priority  without  first  exhausting  se- 
curities which  it  may  hold.  U.  S.  v. 
liewis  (C.  C.  1875)  Fed.  Cas.  No.  16,- 
595.  affirmed  (1875)  92  U.  S.  618,  23 
L.  Ed.  513. 

After  an  execution  had  been  issued  by 
the  proper  officers  of  the  government 
on  ce'rtaiq  real  estate  of  one  of  several 
joint  judgment  debtors  of  the  United 
States,  another  of  the  judgment  debtors 
was  adjudicated  bankrupt  and  the  de- 
fendant appointed  his  trustee.  During 
the  entire  course  of  the  administration 
of  the  latter's  estate,  the  real  estate 
exceeded  in  value  the  amount  of  the 
whole  debt,  the  execution  of  it  contin- 
ued in  force,  and  the  officers  of  the  gov- 
ernment, with  full  knowledge  of  the 
facts,  never  even  intimated  the  right  of 
priority  for  the  claim,  nor  demanded  its 
payment.  Acting  on  a  belief,  induced 
by  these  circumstances  that  the  govern- 
ment relied  for  satisfaction  exclusively 
on  the  property  so  levied  on,  the  as- 
signee withheld  only  his  bankrupt's  full 
contributive  portion  of  the  judgment,  on 


proper  demand  paid  this  to  the  United 
States,  and  distributed  all  the  assets  ac- 
cording to  law.  Held  that  the  officers 
of  the  government  having  received  its 
quota  of  the  debt,  and  having  executed 
a  release  to  the  debtor  whose  property 
had  been  taken  in  execution,  the  trustee 
of  the  debtor  was  not  personally  lia- 
ble. U.  S.  V.  Murphy  (C.  0.  1883)  16 
Fed.  589. 

The  United  States  is  not  bound  by 
the  rule  for  the  division  of  an  estate 
as  between  partnership  and  separate 
creditors;  that  is,  though  the  claim 
of  the  government  is  against  an  in- 
dividual partner,  it  is  entitled  to  pri- 
ority of  payment  out  of  the  partner- 
ship funds,  and  vice  versa.  U.  S.  v. 
Lewis  (C.  C.  1875)  Fed.  Cas.  No.  16,- 
595,  affirmed  (1875)  92  U.  S.  618,  23  L. 
Ed.  513;  In  re  Strassburger  (0.  C. 
1877)  Fed.  Cas.  No.  13,626. 

Under  former  bankruptcy  acts  it  was 
held  that  the  general  government,  not 
being  specifically  named  in  such  stat- 
utes, was  not  bound  by  them,  and  there- 
fore was  not  compelled  to  proceed 
against  a  bankrupt  debtor  under  and  in 
accordance  with  such  acts,  but  was  en- 
titled to  an  allowance  of  its  full  claim 
out  of  the  estate  in  bankruptcy,  with- 
out regard  to  the  rights  of  other  cred- 
itors. In  re  HuddeU  (D.  C.  1891)  47 
Fed.  206;  Lewis  v.  U.  S.  (1875)  92  U. 
S.  618,  23  L.  E^.  513;  Mott  v.  Maris 
(C.  C.  1808)  Fed.  Cas.  No.  9,880;  U. 
S.  V.  Fisher  (1805)  2  Cranch,  358,  2 
L.  Ed.  304;  Harrison  v.  Sterry  (1809) 
5  Cranch,  289,  3  L.  Ed.  104;  In  re 
Bousfield  &  Poole  Mfg.  Co.  (D.  C.  1878) 
17  N.  B.  R.  153,  Fed.  Cas.  No.  1,704. 

Voting  for  an  assignee,  and  proving 
the  debt  before  the  commissioners,  did 
not  deprive  the  United  States  of  their 
right  to  priority  of  payment  Harrison 
V.  Sterry  (1809)  9  U.  S.  (5  Cranch) 
289,  3  L.  Ed.  104.  The  government  is 
not  bound  to  go  into  a  bankruptcy 
court,  nor  is  its  debt  barred  by  a  cer- 
tificate of  discharge;  but,  to  secure 
priority  in  payment  out  of  funds  upon 
which  such  court  is  administering  under 
the  act,  the  right  must  be  as^serted  in 
that  court,  and  worked  out  through 
that  act.  Failure  of  the  government, 
with  full  knowledge  of  the  adjudication 
of  bankruptcy,  to  make  this  claim  be- 
fore final  settlement  of  the  estate, 
waives  such  right,  and  leaves  it  no 
ground  on  which  to  hold  the  assignee 
responsible  out  of  his  own  means.  Hav- 
ing done  all  he  had  undertaken  to  do 
when  he  had  distributed  the  estate  ac- 
cording to  the  terms  of  the  act,  the  or- 
ders of  the  court,  and  the  directions  of 
a  committee  of  creditors,  the  assignee 
would  not  be  liable  on  an  express  or  an 
implied  assumpsit.  U.  S.  v.  Murphy 
(C.  C.  1883)  15  Fed.  589. 

The  provisions  of  R.  S.  §  3466,  ante, 
§  6372,  and  the  provisions  of  the  nation- 
al banking  law  being,  as  applied  to  de- 
mands against  national  banks,  incon- 
sistent and  repugnant,  the  former  law 
must  yield  to  the  latter,  and  is,  to  the 
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extent  of  the  repugnancy,  superseded 
by  it;  bence,  tbe  provisions  of  the  na- 
tional banking  act  protecting  the  United 
States  by  requiring  national  banks  to 
deposit  satisfactory  security,  with- 
draws national  banks,  which  have  fail- 
ed, from  that  class  of  insolvent  per- 
sons out  of  whose  estates  demands  of 
the  United  States  are,  under  this  sec- 
tion to  be  paid  in  preference  to  the 
claims  of  other  creditors.  This  view 
of  the  banking  law  is  not  affected  by 
the  subsequent  enactment  in  1867  of 
the  bankrupt  act,  giving  priority  to  the 
demands  of  the  United  States  against 
the  estates  of  bankrupts.  That  act 
dealt  only  with  the  estates  of  persons 
adjudged  insolvent  under  that  law,  and 
covers  only  the  distribution  of  their 
estates.  Cook  County  Nat  Bank  y. 
U.  S.  (1882)  2  S.  Ct.  561,  563.  107  U.  S. 
445,  27  L.  Ed.  537.  Banking  Law  N.  Y. 
(Consol.  Laws,  c  2)  §  19,  declares  that 
dividends  to  be  paid  by  the  superin- 
tendent of  banks  out  of  the  assets  of 
institutions  in  his  charge  for  administra- 
tion shaU  be  paid  to  such  persons  and 
in  such  amounts  and  upon  such  notice 
as  may  be  directed  by  the  supreme 
court  in  the  judicial  district  in  which 
the  principal  oflSce  of  such  corporation 
or  individual  banker  is  located.  Held, 
that  where  a  New  York  trust  company, 
prior  to  failure,  had  been  appointed  a 
depositary  for  bankruptcy  funds,  wheth- 
er deposits  made  by  trustees  in  bank- 
ruptcy were  entitled  to  preference  un- 
der R.  S.  §  3466,  ante,  §  6372,  giving 
preference  to  debts  due  the  United 
States,  was  solely  within  the  jurisdic- 
tion of  the  state  supreme  court,  and 
could  not  be  determined  on  a  motion  in 
bankruptcy  for  orders  requiring  the 
superintendent  of  banks  to  pay  out  such 
deposits.  In  re  Bologh  (D.  C.  1911) 
185  Fed.  825. 

19.  —  Subrogation  to  rights  of 
United  State8.»A  surety  for  the  bank- 
rupt on  a  bond  executed  to  the  United 
States,  who  pays  a  judgment  recovered 
against  him  on  the  bond,,  is  entitled  to 
be  subrogated  to  the  claim  and  right 
of  priority  of  the  government.  Title 
Guaranty  &  Surety  Co.  v.  Guarantee 
Title  &  Trust  Co.  (1909)  174  Fed.  385, 
98  C.  C.  A.  603,  23  Am.  Bankr.  Rep. 
340.  Where  a  contract  for  government 
work  provided  for  the  retention  of  per- 
centages until  the  work  was  completed, 
and,  the  contractor  having  become  a 
bankrupt,  its  surety  satisfied  unpaid 
claimants  to  an  amount  larger  than  the 
percentages  retained,  such  surety  was 
entitled  to  receive  the  amount  so  retain- 
ed in  preference  to  the  contractor's 
general  creditors,  without  reference  to 
whether  the  complainants  had  an  en- 
forceable right  thereto  under  Act  Aug. 
13,  1894  (ante,  §  6923),  authorizing  a 
suit  under  certain  circumstances  on  a 
contractor's  bond.  In  re  Scofield  Co. 
(C.  C.  A.  1914)  215  Fed.  45. 

A  surety  who  has  paid  money  for 
a  bankrupt  in  discharge  of  a  customs 
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duty  bond  is  entitled  to  subrogation  to 
the  rights  and  priority  of  the  United 
States.  Kerr  v.  HamUton  (C.  C. 
1809)  Fed.  Cas.  No.  7,731.  But  see 
Pollock  V.  Pratt  (C.  C.  1811)  Fed.  Cas. 
No.  11,256.  And  so  is  one  who  pur- 
chased imported  goods,  and  who  was 
compelled,  in  order  to  obtain  possession 
of  them,  to  pay  the  duties  which  the 
importer  should  have  paid.  In  re  Kirk- 
land  (C.  C.  1875)  Fed.  Cas.  No.  7,843. 
And  so  is  an  internal  revenue  officer 
who  has  paid  to  the  government  the 
amount  of  a  dishonored  check  received 
by  him  from  a  debtor  to  the  govern- 
ment In  re  McBride  (D.  C.  1878)  19 
N.  B.  R.  452,  Fed.  Cas.  No.  8,662.  But 
see  Wilkinson  v.  Babbitt  (C.  C.  1877) 
Fed.  Cas.  No.  17,668. 

20.  Claims  of  state  or  municipalityw— 

A  state  is  a  "person"  within  the  mean- 
ing of  that  provision  of  the  bankruptcy 
act  which  gives  priority  to  "debts  owing 
to  any  person  who  by  the  laws  of  the 
states  or  the  United  States  is  entitled 
to  priority,"  and  hence  is  a  preferred 
claimant  against  a  bankrupt  if  its  own 
laws  so  provide.  In  re  Western  Im- 
plement Co.  (D.  C.  1909)  166  Fed.  576, 
22  Am.  Bankr.  Rep.  167.  And  if  tbe 
insolvency  law  of  the  state  makes  the 
municit>al  corporations  of  the  state  pre- 
ferred creditors  of  an  insolvent,  a 
county  having  a  claim  against  a  bank- 
rupt is  entitled  to  priority  of  payment 
out  of  his  estate.  In  re  Worcester 
County  (1900)  102  Fed.  808.  42  C.  C. 
A.  637,  4  Am.  Bankr.  Rep.  496;  In 
re  Wright  (D.  O.  1899)  95  Fed.  807,  2 
Am.  Bankr.  Rep.  592.  But  not  unless 
some  state  law  so  provides.  In  re  Wal- 
ler (D.  C.  1905)  142  Fed.  883,  15 
Am.  Bankr.  Rep.  753;  In  re  Manistee 
Watch  Co.  (D.  C.  1912)  197  Fed.  455, 
28  Am.  Bankr.  Rep.  316.  And  if  the 
state  law  regulating  assignments  for 
creditors  or  the  administration  of  in- 
solvents' estates  declares  that  it  shall 
be  for  the  equal  and  common  benefit  of 
all  creditors,  and  supersedes  the  com- 
mon-law rule  that  debts  due  the  crown 
were  entitled  to  priority  as  against  gen- 
eral creditors,  the  state  itself  can  claim 
no  priority  in  bankruptcy  proceedings 
against  its  debtor.  In  re  Devlin  (D.  C. 
1910)  180  Fed.  170,  24  Am.  Bankr. 
Rep.  863. 

But  assuming  the  state  to  be  entitled 
to  priority,  this  right  will  attach  to  a 
claim  upon  a  contract  for  the  hire  of 
convict  labor.  In  re  Worcester  Coun- 
ty (1900)  102  Fed.  808,  42  C.  C.  A 
637,  4  Am.  Bankr.  Rep.  496;  In  re 
Dodge  (C.  C.  1877)  Fed.  Cas.  No.  3,- 
949;  I;i  re  Southwestern  Car  Co.  (D. 
C.  1879)  19  N.  B.  R.  404,  Fed,  Cas. 
No.  13,192.  And  for  the  price  of  goods 
made  in  the  state  prison  and  sold  to 
the  bankrupt,  or  any  other  property  of 
the  state  so  sold.  In  re  Mercer  (1909) 
171  Fed.  81,  96  C.  C.  A.  185.  22  Am. 
Bankr.  Rep.  413;  In  re  Mellor  (D.  C 
1878)  17  N.  B.  R.  402,  Fed.  Cas.  No. 
9,401.     And  a  judgment   rendered  in 
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favor  of  the  state  against  a  surety  on 
a  bail  bond  given  for  the  aiypearance  of 
a  person  under  Indictment  for  a  crime. 
In  re  Chamberlin  (D.  C.  1877)  17  N.  B. 
R.  49,  Fed.  Cas.  No.  2,580.  But  the 
state  has  no  claim  to  priority  against  a 
bankrupt  bank  in  which  the  warden  of 
a  penitentiary  had  deposited  funds  in 
his  own  name,  as  he  is  liable  to  the 
state  on  his  bond.  -In  re  Corn  Ex- 
change Bank  (C.  C.  1877)  15  N.  B.  R. 
431,  Fed.  Cas.  No.  3,242. 

21.  Claims   to    priority    under    state 

lawsw— While  a  state  law  could  not,  of 
its  own  force,  grant  or  determine  pri- 
orities of  payment  in  the  distribution 
of  a  bankrupt's  estate,  yet  that  clause 
of  the  national  bankruptcy  law  which 
accords  priority  to  "debts  owing  to  any 
person  who,  by  the  laws  of  the  states 
or  the  United  States,  is  entitled  to  pri- 
ority" adopts  the  law  of  the  state  for 
this  purpose  and  makes  it  applicable  as 
federal  law  in  determining  the  ques- 
tion of  priorities.  In  re  Bennett  (1907) 
153  Fed.  673,  82  C.  C.  A.  531,  18  Am. 
Bankr.  Rep.  847.  And  see  In  re  New 
Gait  House  Co.  (D.  C.  1911)  199  Fed. 
BSS;  Bean  ▼.  Orr  (C.  C.  A.  1910)  182 
Fed.  599,  25  Am.  Bankr.  Rep.  400;  In 
re  Bazemore  (D.  C.  1911)  189  Fed. 
236,  26  Am.  Bankr.  Rep.  494;  Central 
Trust  Co.  of  Illinois  v.  George  Lueders 
&  Co.  (1915)  221  Fed.  829,  137  C.  C. 
A-  387.  And  the  controlling  principle 
is  that  the  creditor  shall  be  allowed 
the  same  priority  under  the  bankruptcy 
act  as  he  would  have  had  under  the 
state  law  governing  the  distribution  of 
the  estates  of  insolvent  debtors,  if  that 
law  had  not  been  superseded  by  the 
bankruptcy  act.  In  re  Jones  (D.  C. 
1907)  151  Fed.  108,  18  Am.  Bankr. 
Rep.  206.  For  a  state  insolvency  law, 
though  its  operation  upon  insolvents 
is  suspended  while  the  national  bank- 
ruptcy law  is  in  force,  still  remains  a 
*naw  of  the  state*'  within  the  meaning 
of  this  clause.  In  re  Wright  (D.  C. 
1899)  95  Fed.  807,  2  Am.  Bankr.  Rep. 
592.  And  a  creditor  may  claim  a  right 
of  priority  in  payment  which  the  law 
of  the  state  gives  him,  though  he  does 
not  set  up  such  claim  until  more  than  a 
year  after  the  adjudication  in  bank- 
ruptcy, when  the  question  of  the  distri- 
bution of  assets  first  arises.  In  re 
Ashland  Steel  Co.  (1909)  168  Fed.  679, 
94  C.  C.  A.  165,  21  Am.  Bankr.  Rep. 
834.  But  this  provision  does  not  op- 
erate to  place  all  preferred  debts  of  this 
class  upon  a  plane  of  equality ;  but  liens 
created  by  the  laws  of  the  state  will 
attach  to  the  property  of  a  bankrupt 
in  the  hands  of  his  trustee  in  the  same 
relative  rank  and  order  in  which  they 
are  fixed  by  the  state  statutes.  In  re 
Falls  City  Shirt  Mfg.  Co.  (D.  C.  1899) 
98  Fed.  592,  3  Am.  Bankr.  Rep.  437. 
Under  Rem.  &  Bal.  Code  Wash.  §  1162, 
liens  of  laborers  removing  timber  from 
land  sold  to  a  bankrupt  held  prior  in 
right  to  a  lien  on  the  logs  reserved  in 


the  vendor's  conveyance,  to  secure  pay- 
ment of  the  balance  due  on  the  price. 
In  re  Ldttle  Elk  Logging  Co.  (D.  C. 
1914)  218  Fed.  142. 

Priority  of  payment  in  bankruptcy 
may  be  claimed  under  a  statute  pro- 
viding that  persons  who  shall  have  fur- 
nished materials  or  supplies  for  the 
carrying  on  of  the  business  of  any  man- 
ufacturing company  shall  have  a  lien  on 
its  property  and  effects  involved  in  the 
business,  superior  to  any  mortgage  or 
other  incumbrance  thereon.  Louisville 
Woolen  Mills  v.  Johnson  (C.  C.  A. 
1916)  228  Fed.  606;  Central  Trust  Co. 
of  Illinois  V.  George  Lueders  &  Co. 
(1915)  221  Fed.  829,  137  C.  C.  A.  387; 
In  re  Bennett  (1907)  153  Fed.  673,  82 
C.  C.  A.  531,  18  Am.  Bankr.  Rep.  847. 
And  see  In  re  I.  Rhcinstrom  &  Sons 
Co.  (D.  C.  1913)  207  Fed.  119.  So  the 
laws  of  some  states  give  a  preferential 
right  of  payment  to  the  holders  of  me- 
chanics* liens,  and  this  will  be  recog- 
nized and  enforced  in  bankruptcy.  In 
re  Clark  Coal  &  Coke  Co.  (D.  C.  1909) 
173  Fed.  658,  23  Am.  Bankr.  Rep.  273. 
See  In  re  Cramond  (D.  C,  1906)  145 
Fed.  966,  17  Am.  Bankr.  Rep.  22. 

Where  the  civil  law  prevails,  commu- 
nity property  is  primarily  a  fund  for 
the  payment  of  community  debts,  |ind 
will  be  so  applied  in  bankruptcy,  the 
law  postponing  the  claim  of  an  ante- 
nuptial creditor.  In  re  Chavez  (C.  C. 
A.  1906)  149  Fed.  73.  17  Am.  Bankr. 
Rep.  641.  In  some  states  also,  the 
statutes  give  a  preference  to  debts  due 
from  an  insolvent  person  in  the  char- 
acter of  a  guardian,  to  his  ward,  which 
will  furnish  the  rule  for  distribution  in 
bankruptcy.  In  re  Crow  (D.  C.  1902) 
116  Fed.  110,  7  Am.  Bankr.  Rep.  545. 
Compare  In  re  Jones  (D.  C.  1907)  151 
Fed.  108,  18  Am.  Bankr..  Rep.  206. 
And  if  the  local  law  gives  priority  to 
the  legal  costs  and  expenses  of  an  at- 
tachment suit  against  an  insolvent,  as 
is  the  case  in  several  states,  such  items 
will  be  accorded  a  like  priority  in  bank- 
ruptcy proceedings.  In  re  Amoratis 
(1910)  178  Fed.  919,  102  C.  C.  A.  297; 
In  re  Iroquois  Mach.  Co.  (D.  C.  1909) 
166  Fed.  629,  22  Am.  Bankr.  Rep.  183; 
In  re  Goldberg  &  Bros.  (D.  C.  1906) 
144  Fed.  566;  In  re  Lewis  (D.  C.  1900) 
99  Fed.  935,  4  Am.  Bankr.  Rep.  51. 
But  compare  In  re  The  Copper  King 
(D.  C.  1906)  143  Fed.  649,  16  Am. 
Bankr.  Rep.  148. 

Right  of  antecedent  creditors  under 
Ky.  St  §  1907,  to  set  aside  a  convey- 
ance valid  as  to  subsequent  creditors, 
is  not  a  debt  given  priority  by  state 
latw.  Globe  Bank  &  Trust  Co.  of 
Paducah,  Ky.,  v.  Martin  (1915)  35  Sup. 
Ct.  377,  236  U.  S.  288,  59  L.  Ed.  583, 
denying  certiorari  In  re  Martin  (1912) 
193  Fed.  841,  113  C.  C.  A.  627. 

22.  Landlord's  claim  for  rent.— Where 

the  law  of  the  state  gives  priority  of 
payment  to  the  claim  of  a  landlord  for 
rent  due  and  unpaid,  in  case  of  the  in- 
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Bolvency  of  the  tenant  or  a  levy  on  his 
goods,  it  will  be  applicable  in  bankrupt- 
cy proceedings  against  the  tenant,  and 
the  lessor  will  be  entitled  to  claim  such 
priority  oi  payment.  In  re  Mt  Winans 
Lumber  Co.  (D.  C.  1915)  228  Fed.  831; 
In  re  Grovenstein-Bishop  Go.  (D.  G. 
1915)  223  Fed.  878;  Longstreth  v.  Pen- 
nock  (1874)  20  Wall.  575,  22  L.  Ed, 
451;  In  re  Bayley  (D.  G.  1909)  177 
Fed.  522,  22  Am.  Bankr.  Rep.  249; 
In  re  Burns  (D.  G.  1909)  175  Fed.  633, 
23  Am.  Bankr.  Rep.  640;  In  re  V.  D. 
L.  Go.  (D.  G.  1909)  175  Fed.  635,  23 
Am.  Bankr.  Rep.  643;  In  re  West  Side 
Paper  Go.  (D.  G.  1908)  159  Fed.  241,  20 
Am.  Bankr.  Rep.  289;  In  re  Morris  (D. 
G.  1908)  159  Fed.  591,  19  Am.  Bankr. 
Rep.  781;  In  re  Bishop  (D.  C.  1907) 
153  Fed.  304,  18  Am.  Bankr.  Rep.  635; 
In  re  Renda  (D.  G.  1906)  149  Fed. 
614.  17  Am.  Bankr.  Rep.  521;  In  re 
Gerson,  1  Nat.  Bankr.  News,  315;  In 
re  Gronson,  1  Nat.  Bankr.  News,  474; 
In  re  Shilliday,  1  Nat.  Bankr.  News, 
475.  And  he  is  not  required  to  bring 
an  action  in  a  state  court  for  the  es- 
tablishment of  his  lien,  or  to  levy  on 
the  property,  but  may  at  once  prove  his 
debt  and  be  heard  in  the  court  of  bank- 
ruptcy in  support  of  his  claim  to  p'ri^ 
ority.  In  re  Byrne  (D.  G.  1899)  97 
Fed.  762,  3  Am.  Bankr.  Rep.  268;  In 
re  Pittsburg  Drug  Go.  (D.  G.  1908) 
164  Fed.  482,  20  Am.  Bankr.  Rep.  227. 
Unless  the  local  statute  requires  him  to 
levy  a  distress  as  a  condition  precedent 
to  claiming  a  lien.  In  re  Ghaudron  & 
Peyton  (D.  G.  1910)  ISO  Fed.  841.  24 
Am.  Bankr.  Rep.  811;  In  re  Southern 
Go.  of  Baltimore  Gity  (D.  G.  1904)  180 
Fed.   838. 

Where  the  landlord  permits  the  re- 
ceiver or  trustee  in  bankruptcy  to  make 
a  sale  in  bulk  of  the  entire  equipment 
of  the  bankrupt's  business,  including 
some  assets  which  would  be  subject  to 
his  claim  for  rent  and  some  which 
would  not,  making  no  objection  and  in- 
terposing no  claim,  he  cannot  ask  the 
court  to  apportion  the  proceeds  of  the 
sale  so  as  to  give  him  priority  of  pay- 
ment out  of  any  part  of  the  fund.  In 
re  McFadgen  (D.  G.  1907)  156  Fed. 
715,  19  Am.  Bankr.  Rep.  481.  But  see 
In  re  Federal  Biscuit  Go.  (1914)  218 
Fed.  753,  134  G.  G.  A.  431. 

Where  the  state  law  limits  the  right 
of  priority  to  such  rent  as  may  be  due 
for  not  more  than  one  year  last  past, 
the  landlord  cannot  gain  a  preferred 
right  to  more  than  a  year's  rent  by  dis- 
training on  the  property  after  the  ad- 
judication in  bankruptcy,  though  before 
the  appointment  of  a  trustee.  In  re 
Duble  (D.  G.  1902)  117  Fed.  794,  9  Am. 
Bankr.  Rep.  121.  Priority  can  be  given 
only  to  such  rent  as  is  past  due  at  the 
date  of  the  adjudication,  which  fixes 
the  rights  of  priority  creditors  as  well 
as  others,  so  that  the  landlord  can  gain 
no  advantage  from  a  provision  in  the 
lease  (or  even  in  the  state  statute)  that 
the  rent  for  the  entire  unexpired  por- 
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tion  of  the  term  shall  become  due  and 
payable  upon  the  bankruptcy  of  the 
tenant  In  re  Abrams  (D.  C.  1913) 
200  Fed.  1005,  29  Am.  Bankr.  Rep.  590; 
WiJson  V.  Pennsylvania  Trust  Co. 
(1902)  114  Fed.  742.  52  G.  G.  A.  374,  8 
Am.  Bankr.  Rep.  169;  In  re  Jefferson 
(D.  G.  1899)  93  Fed.  948,  2  Am.  Bankr. 
Rep.  206;  In  re  Winfield  Mfg.  Co.  (D. 
G.  1905)  140  Fed.  185,  15  Am.  Bankr. 
Rep.  257.  Compare  In  re  Keith -Gara 
Go.  (D.  G.  1913)  203  Fed.  585,  29  Am. 
Bankr.  Rep.  466;  Ludlow  v.  Pugh 
(1914)  213  Fed.  450,  130  C.  O.  A.  96. 
Where  it  was  agreed  between  the  land- 
lord and  the  bankrupt  that  the  counter 
indebtedness  of  the  landlord  to  the 
bankrupt  should  be  applied  as  it  arose 
to  other  indebtedness  of  the  bankrupt 
to  the  landlord  than  rent,  it  would  be  so 
applied,  though  such  application  re- 
sulted in  a  larger  claim  for  rent,  enti- 
tled to  priority.  In  re  Bell  Engraving 
Co.  (D.  G.  1914)  214  Fed.  510.  Where 
the  bankrupt  occupied  a  part  of  the 
leased  premises  as  a  storeroom,  and 
the  remainder  for  living  quarters,  the 
landlord  will  have  a  preferred  claim  on 
the  goods  in  the  storeroom  for  the 
amount  due  as  rent  for  the  entire  prem- 
ises. In  re  Hersey  (D.  G,  1900)  171 
Fed.  1001,  22  Am.  Bankr.  Rep.  860. 

If  the  statute  gives  the  landlord  a 
preferential  claim  on  goods  and  chat- 
tels of  the  tenant  "liable  to  distress." 
he  cannot  claim  priority  of  payment 
out  of  the  proceeds  of  the  bankrupt's 
liquor  license  sold  by  the  trustee.  In 
re  Myers  (D.  C.  1900)  102  Fed.  869,  4 
Am.  Bankr.  Rep.  536. 

The  claim  will  be  restricted  to  rent 
properly  so  called,  and  will  not  be  al- 
lowed to  include  the  amount  of  an  un- 
paid dty  water  tax.  In  re  Family 
Laundry  Go.  (D.  G.  1912)  193  Fed.  297, 
27  Am.  Bankr.  Rep.  517.  Or  a  sum 
which  the  landlord  was  compelled  to  pay 
to  discharge  a  lien  for  repairs  made  by 
the  municipal  health  department  In 
re  Schomacker  Piano  Forte  Mfg.  Go. 
(D.  G.  1908)  163  Fed.  413,  20  Am. 
Bankr.  Rep.  899.  The  bankruptcy  law 
does  not  entitle  a  landlord's  claim  to 
priority  over  all  other  claims  whatever, 
but  only  over  those  not  specified  in  the 
bankruptcy  act  as  being  higher  in  rank 
or  right.  In  re  CJonsumers'  Coffee  Go. 
(D.  G.  1907)  151  Fed.  933,  18  Am. 
Bankr.  Rep.  500.  Under  Civ.  Code  La. 
art  2705  et  seq.,  the  lien  of  a  landlord 
who  distrained  property  of  a  lessee  be- 
fore bankruptcy  held  superior  to  the 
claims  of  wage-earners.  In  re  Mock 
(D.  G.  1915)  228  Fed.  94. 

23.  Trust  creditors  and  trust  funds. 

—The  right  of  a  creditor  to  recover  or 
reclaim  property  of  his  which  was  held 
by  the  bankrupt  in  trust  for  him,  or  to 
receive  payment  in  full  out  of  trust 
funds  in  the  hands  of  the  trustee  in 
bankruptcy,  does  not  depend  upon  the 
insolvency  laws  of  the  states  or  laws 
giving  priority  to  favored  claims.  Smith 
Y.  MotUey  (1906)  150  Fed.  266»  80  G. 


Ch.7) 


BANKBUPTCY  (|  65) 


§  9649 


O.  A.  154,  17  Am.  Bankr.  Rep.  863.  A 
trust  creditor  of  a  bankrupt  is  not  en- 
titled to  any  preference  over  the  gen- 
eral creditors  merely  because  of  the 
character  of  his  claim.  But  he  is  en- 
titled to  satisfaction  of  his  claim  if  he 
can  show  that  the  trust  fund,  or  prop- 
erty into  which  it  was  converted,  came 
into  the  hands  of  the  trustee  in  bank- 
ruptcy and  increased  the  assets  of  the 
estate,  even  though  the  property  cannot 
be  exactly  identified.  In  re  Brunsing, 
ToUe  &  Postel  (D.  C.  1909)  169  Fed. 
668,  22  Am.  Bankr.  Rep.  129;  In  re 
J.  M.  Acheson  Cp.  (1909)  170  Fed.  427, 
95  C.  G.  A.  597,  22  Am.  Bankr.  Rep. 
338;  In  re  Smith,  Thorndyke  &  Brown 
Co.  (D.  C.  1908)  159  Fed.  268,  20  Am. 
Bankr.  Rep.  312;  Smith  v.  Mottley 
(1906)  150  Fed.  266,  80  C.  0.  A.  154, 
17  Am.  Bankr.  Rep.  863;  In  re  North 
Carolina  Car  Co.  (D.  C.  1903)  127  Fed. 
178,  11  Am.  Bankr.  Rep.  488;  John 
Deere  Plow  Co.  v.  McDavid  (1905)  137  . 
Fed.  802,  70  C.  C.  A.  422 ;  In  re  Tracy 
(D.  C.  1911)  185  Fed.  844;   In  re  Gas- 


kill  (D.  G.  1904)  130  Fed.  235,  12  Am. 
Bankr.  Rep.  251.  But  first,  the  trust 
must  be  distincUy  established,  and  a 
contract  or  transaction  which  merely 
creates  the  relation  of  debtor  and  cred- 
itor between  the  parties,  without  im- 
pressing a  trust  on  any  fund  or  prop- 
erty, will  not  be  sufficient  to  support  a 
claim  to  payment  in  full.  In  re  Meyer 
(D.  C.  1901)  106  Fed.  828,  5  Am, 
Bankr.  Rep.  596;  Smith  v.  Mottley 
(1906)  150  Fed.  266,  80  C.  C.  A.  154, 
17  Am.  Bankr.  Rep.  863;  Block  v. 
Shaw  (1906)  78  Ark.  511.  95  S.  W.  806. 
But  subject  to  this  condition,  the  gen- 
eral rule  may  apply  to  special  deposits 
in  a  bank  or  trust  company.  Riley  v. 
Pope  (D.  G.  1911)  186  Fed.  857,  26 
Am.  Bankr.  Rep.  618;  In  re  Smart  (D. 
G.  1905)  136  Fed.  974,  14  Am.  Bankr. 
Rep.  672;  Binghampton  Trust  Co.  v. 
Gregory  (1911)  148  App.  Div.  520,  132 
N.  Y.  Supp.  950;  In  re  Smith,  Thorn- 
dyke  &  Brown  Co.  (1909)  170  Fed.  900, 
96  G.  G.  A  76,  22  Am.  Bankr.  Rep. 
350. 


§  9649.  (Act  July  1,  1898,  c.  541,  §  65,  as  amended.  Act  Feb.  5, 
1903,  c.  487,  §  15.)    Declaration  and  payment  of  dividends. 

Declaration  and  Payment  of  Dividends. — a  Dividends  of  an  equal 
per  centum  shall  be  declared  and  paid  on  all  allowed  claims,  except 
such  as  have  priority  or  are  secured. 

b  The  first  dividend  shall  be  declared  within  thirty  days  after  the 
adjudication,  if  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  which  have  priority  and  such  claims  as 
have  not  been,  but  probably  will  be,  allowed  equal§^five  per  centum 
or  more' of  such  allowed  claims.  Dividends  subsequent  to  the  first 
shall  be  declared  upon  like  terms  as  the  first  and  as  often  as  the 
amount  shall  equal  ten  per  centum  or  more  and  upon  closing  the  es- 
tate. Dividends  may  be  declared  oftener  and  in  smaller  proportions 
if  the  judge  shall  so  order :  Provided,  That  the  first  dividend  shall  not 
include  more  than  fifty  per  centum  of  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debts  which  have  priority  and  such 
claims  as  probably  will  be  allowed:  And  provided  further,  That  the 
final  dividend  shall  not  be  declared  within  three  months  after  the  first 
dividend  shall  be  declared. 

c  The  rights  of  creditors  who  have  received  dividends,  or  in  whose 
favor  final  dividends  have  been  declared,  shall  not  be  affected  by  the 
proof  and  allowance  of  claims  subsequent  to  the  date  of  such  pay- 
ment or  declarations  of  dividends;  but  the  creditors  proving  and 
securing  the  allowance  of  such  claims  shall  be  paid  dividends  equal 
in  amount  to  those  already  received  by  the  other  creditors  if  the 
estate  equals  so  much  before  such  other  creditors  are  paid  any  fur- 
ther  dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  a 
court  without  the  United  States  and  also  by  a  court  of  bankruptcy, 
creditors  residing  within  the  United  States  shall  first  be  paid  a  divi- 
dend equal  to  that  received  in  the  court  without  the  United  States 
by  other  creditors  before  creditors  who  have  received  a  dividend  in 
such  court  shall  be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt  estate 
any  greater  amount  than  shall  accrue  pursuant  to  the  provisions  of 
this  Act.    (30  Stat.  563.    32  Stat.  800.) 

In  this  section,  as  originally  enacted,  subdivision  b  thereof  did  not  contain 
the  two  provisos  annexed  to  the  subdivision  as  set  forth  here.  Said  provisos, 
beginning  with  the  words  "Provided,  That  the  first  dividend,"  etc.,  to  the  end 
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of  the  subdivision  as  set  forth  here,  were  added  by  amendment  by  Act  Feb. 
6,  1903,  c.  487,  §  15,  cited  above. 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat.  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act. 

Notes  of  Deoisioiui 


1.  Meaning  of  "dividend"  In  bankruptcy. 

2.  Funds    for   distribution   as   dividends. 

3.  Time   for  declaration  of  dividends. 

4.  Declaration  and  payment  of  dividends. 
6.  Opening  and  setting  aside  order. 

6.  Payment  of  dividends. 

7.  Recovery  of  dividends  paid  on  rejected 

claims. 

8.  Claims  proved  after  dividend. 

9.  Interest  on  dividends. 

I.  Meaning  of  "dividend"  In  bank- 
ruptcy.—As  used  in  this  section,  the 
term  "dividend"  applies  only  to  pay- 
ments made  on  the  claims  of  the  gen- 
eral and  unsecured  creditors,  and  not 
to  disbursements  by  the  trustee  in  dis- 
charge of  taxes,  claims  entitled  to  pri- 
ority, or .  valid  liens,  and  not  to  the 
claims  of  secured  creditors  at  all,  ex- 
cept in  80  far  as  the  amount  of  the 
claim  may  exceed  the  value  of  the  se- 
curity. Hawthorne  v.  Hendrie  &  Bolt- 
hoff  Mfg.  &  Supply  Co.  (1911)  50  Colo. 
342,  116  Pac.  122;  In  re  Utt  (1901) 
105  Fed.  754,  45  C.  0.  A.  32,  5  Am. 
Bankr.  Rep.  383;  In  re  Hinckel  Brew- 
ing Co.  (D.  C.  1903)  124  Fed.  702,  10 
Am.  Bankr.  Rep.  692;  In  re  Mammoth 
Pine  Lumber  Co.  (D.  C.  1902)  116  Fed. 
731,  8  Am.  Bankr.^  Rep.  651;  In  re 
Gardner  (D.  C.  1900)  103  Fed.  922,  4 
Am.  Bankr.  Rep.  420;  In  re  Ft  Wayne 
Electric  Corp.  (D.  C.  1899)  94  Fed. 
109,  1  Am.  Bankr.  Rep.  706.  Compare 
In  re  Barber  (D.  C.  1899)  97  Fed.  647, 
3  Am.  Bankr.  Rep.  306. 

Upon  the  filing  of  a  petition  in  bank- 
ruptcy, there  vests  in  each  creditor  as  a 
cestui  que  trust  an  equitable  estate  in 
such  a  part  of  the  property  of  the 
bankrupt  as  the  amount  of  his  provable 
claim  at  that  time  bears  to  the  entire 
amount  of  the  provable  claims  against 
the  estate.  Board  of  County  Com'rs  of 
Shawnee  County  v.  Hurley  (1909)  169 
Fed.  92,  94  C.  C.  A.  362,  22  Am.  Bankr. 
Rep.  209.  If  the  creditor  had  an  ac- 
tion pending  on  his  claim  at  the  time 
of  the  adjudication  in  bankruptcy,  and 
the  debtor  fails  to  obtain  a  discharge, 
then  dividends  in  the  bankruptcy  pro- 
ceedings received  by  the  plaintiff  will 
merely  reduce  his  cause  of  action  pro 
tanto.  American  Woolen  Co.  v.  Maaget 
(1912)  86  Conn.  234,  85  Ati.  583.  A 
demand  proved  in  bankruptcy  is  not 
merged  in  the  judgment  of  allowance, 
but  the  creditor  may  sue  thereon  in 
the  state  court,  where  the  bankrupt 
was  refused  a  discharge  and  no  divi- 
dend was  paid  on  the  demand.  Yalente 
v.  Cosentino  (1914)  105  N.  E.  551,  218 
Mass.  125. 


2.  Funds  for  distribution  as  dlvi- 
dends.r— If  the  bankrupt  misappropriat- 
ed trust  funds  in  his  hands,  and  the 
money  has  come  into  the  possession  of 
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the  trustee,  the  defrauded  cestui  que 
trust  may  follow  and  reclaim  the  fund 
by  appropriate  proceedings;  but  it  is 
on  the  theory  of  its  being  his  property 
and  not  a  part  of  the  estate  in  l)ank- 
ruptcy.  In  re  Wilkes-Barre  Furniture 
Mfg.  Co.  (D.  C.  19(H)  130  Fed.  796, 12 
Am.  Bankr.  Rep.  472.  But  one  ac- 
quiescing in  an  order  of  the  court  for 
the  sale  of  his  own  property  and  prop- 
erty of  the  bankrupt  in  one  lot,  and 
who  thereafter  prays  for  preference  in 
payment  out  of  the  proceeds  of  the 
sale,  is  estopped  from  receiving  a  lar- 
ger proportion  of  such  proceeds  than  the 
'  ratio  which  the  value  of  his  property 
bore  to  the  value  of  the  lot  sold  at  the 
time  of  the  sale.  In  re  Great  Western 
Mfg.  Co.  (1907)  152  Fed.  123,  81  C.  C. 
A.  341,  18  Am.  Bankr.  Rep.  259.  Mon- 
ey contributed  by  relatives  and  friends 
of  the  bankrupt,  to  increase  his  estate, 
under  an  agreement  with  creditors,  may 
constitute  a  fund  for  dividends,  but  not 
where  its  payment  was  induced  by  a 
bargain  which  was  contrary  to  law  or 
to  public  policy,  such  as  an  agreement 
not  to  prosecute  the  bankrupt  crim- 
inally. In  re  Rosenblatt  (D.  C.  1907) 
153  Fed.  335,  18  Am.  Bankr.  Rep.  663. 
Where  property  or  its  value  is  recov- 
ered by  the  trustee  in  bankruptcy  by 
means  of  a  suit  to  vacate  a  fraudulent 
conveyance  or  a  voidable  preference,  or 
to  dissolve  attachment  or  other  liens 
which  are  not  preserved  in  bankruptcy, 
the  proceeds  constitute  a  fund  availaUe 
for  dividends,  that  is,  for  distribution 
among  all  the  general  creditors  propor- 
tionally, and  are  not  for  the  benefit  of 
those  alone  who  began  an  attack  on  the 
fraudulent  transaction  or  who  held 
provable  claims  at  that  time.  In  re 
Martin  (1912)  193  Fed.  841,  113  C.  C. 
A.  627,  27  Am.  Bankr.  Rep.  545;  In 
re  Kohler  (1908)  159  Fed.  871,  87  C. 
C.  A.  51,  20  Am.  Bankr.  Rep.  89;  Tres- 
eder  v.  Burgor  (1906)  130  Wis.  201, 
109  N.  W.  957. 

Where  a  person  buys  up  claims 
against  a  bankrupt  partnership,  and 
agrees  to  pay  any  amount  in  excess  of 
five  per  cent  of  the  claims  received 
from  the  estate  of  the  partnership,  a 
dividend  on  the  partnership  claims  is 
received  from  the  bankrupt  estate  of 
the  partnership,  though  the  funds  there- 
for were  derived  from  the  estate  in 
bankruptcy  of  one  of  the  partners,  and 
though  the  assets  of  that  partner  were 
not  formally  transferred  to  the  assets 
of  the  firm  estate;  for  the  only  way  in 
which  a  firm  creditor  could  share  in 
the  surplus  of  a  partner*s  estate  is  by 
its  transfer,  actual  or  constructive,  to 
the  partnership  estate,  and  hence  a  con- 
Btructive  transfer  by  operation  of  law 
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most  be  held  to  have  been  made. 
Frame  v.  Attermeier  (1911)  147  Wis. 
485,  133  N.  W.  603. 

3.  Time  for  declaration  of  dividends. 

— ^When  all  the  known  assets  of  the 
bankrupt  have  been  collected  and  re- 
duced to  money,  and  the  estate  is  ready 
to  be  closed,  a  final  dividend  may  be 
declared  at  any  time  after  the  expira- 
tion of  three  months  from  the  declara- 
tion of  the  first  dividend.  In  re  Bell 
Piano  Co.  (D.  C.  1*7)  155  Fed.  272, 
18  Am.  Bankr.  Rep.  183;  In  re  Eldred 
(D.  C.  1907)  155  Fed.  686,  19  Am. 
Bankr.  Rep.  52;  In  re  MiUs  (D.  C. 
1874)  11  N.  B.  R.  117,  Fed.  Gas.  No. 
9,610.  And  this  may  be  done  notwith- 
standing the  fact  that  the  period  of  one 
year  from  the  date  of  the  adjudication, 
within  which  time  creditors  mdy  prove 
their  claims,  has  not  yet  expired,  and 
creditors  proving  thereafter  will  only 
be  entitled  to  subseqaently  discovered 
assets  and  unclaimed  dividends.  In  re 
Stein  (D.  C.  1899)  94  Fed.  124,  1  Am." 
Bankr.  Rep.  662. 

4.  Deciaration  and  payment  of  divi- 
dends.—The  declaration  and  payment  of 
a  dividend  may  be  stayed  by  the  court, 
when  a  motion  is  pending  to  expunge 
certain  claims,  the  allowance  or  disal- 
lowance of  which  will  materially  affect 
the  result  and  the  amount  of  the  shares 
of  other  creditors.  In  re  Jaycox  (D.  0. 
1872)  7  N.  B.  R.  303,  Fed.  Gas.  No. 
7,240. 

The  distribution  of  the  bankrupt's  es- 
tate is  strictly  governed  by  the  provi- 
sions of  this  section.  In  re  York  SUk 
Mfg.  Co.  (D.  G.  1911)  188. Fed.  735,  26 
Am.  Bankr.  Rep.  650.  An  order  enter- 
ed by  consent  of  all  known  creditors,  in 
proceedings  against  an  insolvent  cor- 
poration, for  the  settlement  of  the  es- 
tate and  distribution  of  the  proceeds  as 
therein  provided,  but  not  in  accordance 
with  any  express  provision  of  the  bank- 
ruptcy act,  must  be  held  subject  to  the 
rights  of  any  unknown  creditors  who 
may  Appear  within  the  time  allowed  by 
law  and  present  their  claims.  In  re 
Lockwood  (D.  C.  1900)  104  Fed.  794,  4 
Am.  Bankr.  Rep.  731.  So  where  a 
trustee  in  bankruptcy  has  paid  to  a  lien 
creditor  of  the  bankrupt  his  distributive 
share  of  the  estate,  but  without  any  or- 
der or  warrant  of  the  referee  or  the 
court  so  to  do,  and  the  court  after- 
wards determines  that  such  creditor's 
attorney  is  entitled  to  a  lien  on  the 
fund  for  his  services  in  securing  its  al- 
lowance, the  money  must  be  regarded 
as  still  in  the  hands  of  the  trustee,  and 
he  will  be  required  to  satisfy  the  claim 
of  the  attorney.  In  re  Rude  (D.  C. 
1900)  101  Fed.  805,  4  Am.  Bankr.  Rep. 
319. 

Rate  of  the  dividend  to  be  distributed 
among  creditors  depends  upon  the 
amount  of  proved  claims,  the  amount  of 
assets,  and  the  fixing  of  the  rate  of  dis- 
tribution by  the  bankruptcy  court. 
Bausman  t.  Mead  (1913)  182  111. 
App.  35. 


It  is  competent  to  postpone  the  claim 
of  one  creditor  to  that  of  another,  when 
the  fraudulent  conduct  of  the  one,  as 
compared  with  the  innocence  and  good 
faith  of  the  other,  demands  that  such 
a  course  should  be  taken.  In  re  Paris 
Modes  Go.  (C.  G.  A.  1912)  196  Fed. 
357,  28  Am.  Bankr.  Rep.  470.  The 
court  is  not  authorized  to  postpone 
payment  of  dividends  on  a  claim  which 
has  been  allowed,  because  the  creditor 
had  received  a  voidable  preference  or 
fraudulent  conveyance  of  property 
which  had  been  surrendered  to  the  trus- 
tee. Wells  V.  Lincoln  (1914)  214  Fed. 
227,  130  C.  G.  A.  641,  modifying  judg- 
ment In  re  Wenatchee  Heights  Orchard 
Go.  (D.  C.  1913)  209  Fed.  84.  An  al- 
leged indebtedness  from  one  creditor  of 
the  bankrupt  to  another,  growing  out 
of  transactions  not  connected  with  the 
bankruptcy  proceedings,  cannot  be  liti- 
gated in  such  proceedings  or  adjusted 
in  the  distribution  of  dividends.  In  re 
Girard  Glazed  Kid  Go.  (D.  G.  1005)  136 
Fed.  511,  14  Am.  Bankr.  Rep.  485. 

The  trustee  in  bankruptcy  cannot  be 
permitted  to  make  a  profit  out  of  his 
trust;  and  where  he  has  purchased  a 
claim  against  the  estate  for  less  than 
its  face  value,  dividends  will  be  allow- 
ed thereon  only  to  the  extent  of  the 
amount  he  actually  paid  for  it,  with  in- 
terest, and  even  though  he  has  trans- 
ferred the  claim  to  another.  In  re 
Sweetser  (G.  G.  1907)  157  Fed.  567. 

5.  Opening  and  setting  aside  order.— 
A  motion  to  reopen  or  vacate  an  or- 
der for  a  dividend  may  be  made  by  any 
person  interested,  on  proper  papers  and 
notice,  and  on  the  showing  of  a  suffi- 
cient case,  the  referee  and  trustee  will 
be  forbidden  to  take  steps  for  the  pay- 
ment of  the  dividend  until  the  further 
orders  of  the  court  In  re  New  York 
MaU  S.  S.  Go.  (D.  G.  1869)  3  N.  B. 
R.  280,  Fed.  Gas.  No.  10,212.  An  or- 
der for  a  dividend,  when  made  pursu- 
ant to  proper  notice  and  filed  in  court, 
becomes  virtually  a  judgment  of  the 
court,  and  cannot  be  disturbed  except 
for  some  error  committed  by  the  ref- 
eree and  apparent  from  his  memoranda 
and  papers  on  file  in  the  case.  In  re 
Smith  (D.  G.  1876)  15  N.  B.  R.  97,  Fed. 
Gas.  No.  12.989.  The  correctness  of 
an  order  declaring  a  dividend  is  to  be 
determined  with  reference  to  the  time 
when  it  was  made,  and  if  proper  at 
that  time  the  subsequent  filing  of  fur- 
ther claims  does  not  afford  ground  for 
subjecting  it  to  review.  Whether  an 
order  declaring  a  dividend,  which  was 
right  when  made,  should  be  revoked 
because  of  the  subsequent  filing  of  a 
new  and  large  claim,  is  a  matter  within 
the  discretion  of  the  referee,  the  ex- 
ercise of  which  is  not  reviewable,  ex- 
cept so  far  as  it  proceeds  on  erroneous 
principles  of  law.  In  re  Henry  Siegel 
Co.  (D.  G.  1914)  216  Fed.  943. 

After  a  dividend  has  been  not  only 
declared  but  actually  paid  out  to  the 
creditors  entitled,  it  cannot  be  set  aside, 
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notwithstanding  the  fact  that  it  was  er- 
roneously made  so  large  as  not  to 
leave  sufficient  money  in  the  trustee's 
hands  for  an  equal  dividend  to  cred- 
itors afterwards  perfecting  their  proofs, 
in  addition  to  the  costs  of  administra- 
tion. In  re  Scott  (D.  C.  1899)  96  Fed. 
607,  2  Am.  Bankr.  Rep.  324;  In  re 
Smith  (D.  C.  1876)  16  N.  B.  R.  97,  Fed. 
Cas.  No.  12,989. 

6.  Payment  of  dividends.— Checks  is- 
sued by  a  trustee  in  payment  of  divi- 
dends, if  made  payable  to  attorneys, 
should  designate  them  as  such,  and  they 
must  also,  in  compliance  with  the 
rules,  state  the  account  on  which  they 
are  drawn,  to  constitute  proper  vouch- 
ers corresponding  with  the  dividend 
sheet  Checks  payable  to  persons 
whose  names  do  not  appear  on  the  div- 
idend sheet,  or  which  do  not  show  what 
daiins  are  covered  thereby,  or  the  au- 
thority of  the  payee  to  receive  them, 
will  not  be  approved  as  proper  vouch- 
ers. In  re  Carr  (D.  C.  1902)  116  Fed. 
556,  8  Am.  Bankr.  Rep.  635. 

The  trustee  may  withhold  the   pay- 
ment of  a  dividend,  if  its  declaration,  so 
far  as  regards  the  particular  claim  con- 
cerned was  unauthorized.     In  re  Her- 
rick  (D.  C.  1876)  13  N.  B.  R.  312,  Fed. 
Cas.  No.  6,420.    He  may  withhold  pay- 
ment if  the  creditor  is  also  a  debtor 
to  the  bankrupt  firm  or  a  member  of  it, 
until  the  determination  of  a  suit  by  the 
trustee  to  recover  the  debt    Atkinson 
V.  KeUogg    (D.  O.   1874)  10  N.   B.   R. 
535,  Fed.  Cas.  No.  613.     If  the  trus- 
tee  withholds   payment   of   a  dividend 
without  a   sufficient   legal   reason,   the 
creditor  may  have  an  order  requiring 
him  to  pay  it.     In  re  Augusta  Pottery 
Co.  (D.  C.  1908)  163  Fed.  1011,  21  Am. 
Bankr.  Rep.  64.     Any  court  of  general 
jurisdiction,  including  a  state  court,  has 
jurisdiction   of  an    action  i  against   the 
trustee  to  recover  a  dividend  declared 
and  which  the  trustee  has  fraudulently 
converted  to  his  own  use.     Berford  v. 
Barnes  (1887)  45  Hun  (N.  Y.)  253. 

A  dividend  declared,  but  unpaid,  may 
be  assigned,  and  the  assignee  may  take 
proper   steps  to   enforce  its   payment 
Rockland   Sav.   Bank  v.   Alden   (1907) 
103  Me.  230,  68  Ati.  863,  14  L.  R.  A. 
(N.   S.)   1220,  13  Ann.  Cas.  806.     See 
Stires  v.    First   Nat   Bank   (1909)   83 
Neb.  193.  119  N.  W.  258.     But  a  div- 
idend declared  and  due  to  a  particular 
creditor,  but  not  yet  paid  to  him,  can- 
not  be  attached   or   garnished   in   the 
hands  of  the  trustee.     In  re  Hollander 
(D.  C.  1910)   181  Fed.  1019,  25  Am. 
Bankr.  Rep.  48;    In  re  Argonaut  Shoe 
Co.  (1911)  187  Fed.  784,  109  C.  C.  A. 
632,  26  Am.  Bankr.  Rep.  584;    Cowart 
V.  W.  E.  Caldwell  Co.  (1910)  134  Ga. 
544,  68  S.  B.  500,  30  L.  R.  A.  (N.  S.) 
720;    In  re  Bridgman  (D.   C.   1868)  2 
N.    B.   R.   252,    Fed.    Cas.   No.   1,867; 
Gilbert  v.  Quimby  (C.  C.  1880)  1  Fed. 
Ill;    In   re  Chisholm    (D.  C.   1880)  4 
Fed.  526.    The  bankruptcy  court,  in  the 
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absence  of  statutory  authority,  has  no 
jurisdiction  to  permit  the  garnishment 
of  a  declared  dividend.  In  tp  Amer- 
ican Electric  Telephone  Co.  (0.  0.  A. 
1914)  211  Fed.  88.  Dividends  declared 
by  a  bankrupt's  trustee,  while  still  in 
his  possession  and  unpaid  to  the  claim- 
ants, are  in  the  custody  of  the  court, 
and  cannot  be  reached  by  attachment  or 
garnishment  from  a  State  court  In 
re  Argonaut  Shoe  Co.  (1911)  187  Fed. 
784,  109  C.  C.  A.  632,  26  Am.  Bankr. 
Rep.  584;  Gilbert  v.  Quimby  (C.  C. 
1880)  1  Fed.  Ill;  Cowart  v.  W.  E. 
Caldwell  Co.  (1910)  134  Ga.  544,  68  S. 
E.  500,  30  L.  R.  A.  (N.  S.)  720.  A  bill 
in  equity  will  not  lie  in  favor  of  a  part- 
nership creditor,  to  restrain  the  ap- 
plication of  a  dividend  in  the  hands  of 
an  assignee  in  bankruptcy  to  the  debt 
of  an  individual  creditor,  where  both  of 
the  creditors  have  attached  such  divi- 
dend under  process  issued  by  a  state 
court.  Gilbert  v.  Quimby  (C.  C.  1880) 
1  Fed.  Ill,  114. 

A  creditor  of  the  creditor,  claiming 
a  specific  lien  on  the  fund,  may  as- 
sert his  rights  in  the  court  of  bank- 
ruptcy, or  if  he  has  a  suit  pending  in  a 
state  court,  that  court  may  appoint  a 
receiver  who  will  represent  him  in  the 
bankruptcy  proceeding  and  receive  the 
money  coming  to  the  defendant  as  a 
dividend,  and  then  account  to  the  court 
appointing  him  for  the  same.  In  re 
Hollander  (D.  C.  1910)  181  Fed.  1019, 
25  Am.  Bankr.  Rep.  48;  Jackson  y. 
MiUer,  9  N.  B.  R.  143. 

7.  Recovery  of  dividends  paid  on  n- 
Jected   olaims.— Where   a  dividend   has 
been  paid  on  an  allowed  claim,  and  aft- 
erwards the  claim  is  reconsidered  and 
rejected,  in  whole  or  in  part,  the  trus- 
tee may  recover  from  the  creditor  the 
amount  of  the  dividend   so  paid  or  a 
proportional  part     For  the   purposes 
of  such  recovery  a  plenary  suit  is  not 
necessary,  at  least  where  the  creditor 
has  contested  the  reconsideration  and 
rejection  pf  his  claim,  as   he   thereby 
submits  himself  to   the  jurisdiction  of 
the   bankruptcy   court,   and  in   such  a 
case  it  may  simply  make  an  order  re- 
quiring him  to  pay   to   the   trustee  in 
bankruptcy  a  designated  amount    Pirie 
V.  Chicago  Title  &  Trust  Co.    (1901) 
182  U.  S.  438,  21  Sup.  Ct  906,  45  L. 
Ed.   1171.     Prior  to  a  direct  or  indi- 
rect allowance  of  a  claim,  it  is  not  nec- 
essary for  the  trustee  to  move  for  a 
reconsideration    of    the   claim,    as    the 
statute  directs,  in  order  to  recover  div- 
idends paid.    In  re  Two  Rivers  Wood- 
enware  Co.  (1912)   199  Fed.  877,  118 
C.  C.  A.  325,  29  Am.  Bankr.  Rep.  618. 
Where  a  judgment  of  the  state  court 
against  a  bankrupt  pending  bankruptcy 
proceedings  was  reversed  on  an  appeal 
taken  after  the  time  within  which  the  . 
bankruptcy  court  required  an  order  to 
suspend  payment  of  dividends,  the  bank- 
rupt's trustee  was  entitled  to  recover 
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the  dividends  paid  on  such  claim.  Nel- 
son y.  Heckscher  (1014)  210  Fed.  670, 
135  C.  C.  A,  361. 

8.  Claims  proved  after  dividend.— 
Where  the  trustee  reserves  money  suf- 
ficient to  pay  a  like  dividend  on  claims 
which  had  previously  been  disallowed 
for  want  of  sufiBcient  proof,  but  with 
leave  to  the  creditors  to  amend,  the 
latter  have  no  lien  on  the  money,  so 
reserved,  nor  is  the  referee  bound  to 
distribute  it  to  them;  so  that  if,  there- 
after, a  claim  for  an  attorney's  fee  is 
presented,  which  is  entitled  to  priority 
of  payment  as  part  of  the  costs  of  ad- 
ministration, it  must  be  paid  out  of 
such  reserved  fund,  in  preference  to  the 
general  creditors.  In  re  Scott  (D.  G. 
1899)  96  Fed.  607,  2  Am.  Bankr.  Rep. 
324.  And  where  all  the  assets  of  the 
estate  have  been  collected  and  reduced 
to  nioney  and  a  final  dividend  declared, 
any  creditor  who  has  not  then  proved 
his  claim  is  debarred  from  participating 
in  the  fund.  In  re  Bell  Piano  Go.  (D. 
C.  1907)  166  Fed.  272,  18  Am.  Bankr. 
Rep.  183;  In  re  MiUer  (D.  G.  1842) 
Fed.  Gas.  No.  9,666;  In  re  Goulter  (D. 
G.  1913)  206  Fed.  906,  30  Am.  Bankr. 
Rep.  75. 


9.  interest  on  dlvldende^— A  trustee  in 
.  bankruptcy  is  not  bound  to  pay  inter- 
est upon  dividends  which  may  be  de- 
clared upon  debts  which  have  been  fair- 
ly and  reasonably  disputed,  from  the 
time  that  like  dividends  were  declared 
upon  undisputed  debts.  Hersey  v.  Fos- 
dick  (G.  G.  1884)  20  Fed.  44.  But 
where  the  payment  of  a  dividend  to  a 
particular  creditor  has  been  withheld, 
in  consequence  of  delays  attributable  to 
the  trustee  or  to  other  creditors,  in- 
terest should  be  allowed  from  the  time 
it  became  payable;  and  this  interest 
will  be  reckoned  at  the  rate  of  legal 
interest  in  the  state,  where  the  trus- 
tee has  not  applied  to  have  the  money 
set  aside  or  invested  pending  an  inves- 
tigation or  re-examination  of  the  claim; 
and  where,  upon  appeal  from  an  or- 
der allowing  interest  at  seven  per  cent, 
upon  a  creditor's  dividend,  the  creditor 
procures  an  order  directing  the  trustee 
to  deposit  the  money  with  a  trust  com- 
pany pending  the  appeal,  it  does  not 
constitute  a  waiver  of  his  right  to  full 
interest,  but  is  merely  a  change  of  in- 
vestment by  the  trustee  for  the  greater 
security  of  the  creditor.  In  re  Kitzin- 
ger  (D.  O.  1879)  10  N.  B.  R.  307,  Fed. 
Gas.  No.  7,863. 
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§  9650.  (Act  July  1,  1898,  c.  541,  §  66.)    Unclaimed  dividends. 

Unclaimed  Dividends. — a  Dividends  which  remain  unclaimed  for 
six  months  after  the  final  dividend  has  been  declared  shall  be  paid 
by  the  trustee  into  court. 

b  Dividends  remaining  unclaimed  for  one  year  shall,  under  the 
direction  of  the  court,  be  distributed  to  the  creditors  whose  claims 
have  been  allowed  but  not  paid  in  full,  and  after  such  claims  have 
been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt :  Provided, 
That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may 
have  one  year  after  arriving  at  majority  to  claim  such  dividends. 
(30  Stat.  564.) 

Notea  of  DeciaioBa 


Unclaimed  dividenda^— The  object  of 
inserting  this  provision  in  the  statute 
has  been  thus  explained:  "To  those 
familiar  with  the  incidents  following  the 
adntiinistration  of  the  bankruptcy  act 
of  1867,  the  purpose  of  the  provisions 
of  said  section  66  is  quite  obvious.  It 
occurred  under  that  act,  elsewhere,  no 
doubt,  as  in  this  district,  that  dividends 
declared  in  favor  of  general  creditors 
of  the  bankrupt,  which  were  covered 
into  the  court  registry  or  depository 
remained  uncalled  for  by  the  distribu- 
tees for  a  great  number  of  years,  and 
this  fund  in  some  of  the  depositories 
was  quite  large.  As  this  fund  had  not 
for  so  long  a  period  been  called  for  by 
the  designated  distributees,  the  ques- 
tion arose  as  to  whether  or  not  the 


courts  ought  not  to  hold  that  this  seem- 
ingly abandoned  fund,  in  equity,  should 
either  be  distributed  pro  rata  among 
the  creditors  who  had  not  been  paid  in 
full,  or  returned  to  the  bankrupt.  But 
the  better  opinion  seemed  to  be  that 
such  a  contingency  was  a  casus  omissus 
of  the  bankruptcy  act,  which  section  66 
of  the  act  of  1898  sought  to  remedy.  In 
re  Fielding  (D.  O.  1899)  96  Fed.  800,  3 
Am.  Bankr.  Rep.  135.  It  was  held  that 
unclaimed  dividends  on  the  bankrupt's 
estate  would  not  be  awarded  to  his 
administrator,  after  many  years,  when 
opposed  by  creditors  whose  claims  had 
not  been 'paid  in  full.  In  re  Blight's 
Estate  (D.  O.  1842)  Fed.  Cas.  No.  1,- 
640. 


§  9651.  (Act  July  1,  1898,  c.  541,  §  67,  as  amended.  Act  Feb.  5, 

1903,  c.  487,  §  16,  and  Act  June  25,  1910,  c.  412,  §  12.)    Liens. 

Liens. — a  Claims  which  for  want  of  record  or  for  other  reasons 

would  not  have  been  valid  liens  as  against  the  claims  of  the  credi- 

'tors  of  the  bankrupt  shall  not  be  liens  against  his  estate. 
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b  Whenever  a  creditor  is  prevented  from  enforcing  his  rights  as 
against  a  lien  created,  or  attempted  to  be  created,  by  his  debtor,  who 
afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate  of  such 
bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  pro- 
ceeding at  law  or  in  equity,  including  an  attachment  upon  mesne  pro- 
cess or  a  judgment  by  confession,  which  was  begun  against  a  person 
within  four  months  before  the  filing  of  a  petition  in  bankruptcy  by 
or  against  such  person  shall  be  dissolved  by  the  adjudication  of  such 
person  to  be  a  bankrupt  if  (i)  it  appears  that  said  lien  was  obtained 
and  permitted  while  the  defendant  was  insolvent  arid  that  its  exist- 
ence and  enforcement  will  work  a  preference,  or  (2)  the  party  or  par- 
ties to  be  benefited  thereby  had  reasonable  cause  to  believe  the  de- 
fendant was  insolvent  and  in  contemplation  of  bankruptcy,  or  (3)  that 
such  lien  w-as  sought  and  permitted  in  fraud  of  the  provisions  of  this 
Act;  or  if  the  dissolution  of  such  lien  would  militate  against  the 
best  interests  of  the  estate  of  such  person  the  same  shall  not  be  dis- 
solved, but  the  trustee  of  the  estate  of  such  person,  for  the  benefit 
of  the  estate,  shall  be  subrogated  to  the  rights  of  the  holder  of  such 
lien  and  empowered  to  perfect  and  enforce  the  same  in  his  name  as 
trustee  with  like  force  and  effect  as  such  holder  might  have  done 
had  not  bankruptcy  proceedings  intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation 
of  or  in  frajid  upon  this  Act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record  thereof  was  necessary 
in  order  to  impart  notice,  shall,  to  the  extent  of  such  present  consider- 
ation only,  not  be  affected  by  this  Act. 

e  That  all  conveyances,  transfers,  assignments,  or  incumbrances  of 
his  property  or  any  part  thereof,  made  or  given  by  a  person  adjudged 
a  bankrupt  under  the  provisions  of  this  Act  subsequent  to  the  passage 
of  this  Act  and  within  four  months  prior  to  the  filing  of  the  petition, 
with  the  intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud 
his  creditors,  or  any  of  them,  shall  be  null  and  void  as  against  the 
creditors  of  such  debtor,  except  as  to  purchasers  in  good  faith  and  for 
a  present  fair  consideration ;  and  all  property  of  the  debtor  conveyed, 
transferred,  assigned,  or  encumbered  as  aforesaid  shall,  if  he  be  ad- 
judged a  bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liability  for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part 
of  the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his  said 
trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the  same  by 
legal  proceedings  or  otherwise  for  the  benefit  of  the  creditors.  And 
all  conveyances,  transfers,  or  incumbrances  of  his  property  made  by 
a  debtor  at  any  time  within  four  months  prior  to  the  filing  of  the 
petition  against  him,  and  while  insolvent,  which  are  held  null  and 
void  as  against  the  creditors  of  such  debtor  by  the  laws  of  the  State, 
Territory,  or  District  in  which  such  property  is  situate,  shall  be  deem- 
ed null  and  void  under  this  Act  against  the  creditors  of  such  debtor 
if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the 
assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of 
the  creditors  of  the  bankrupt.  For  the  purpose  of  such  recovery  any 
court  of  bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  have  concurrent  jurisdiction. 

f  That  all  levies,  judgments,  attachments,  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjuciged  a 
bankrupt,  and  the  property  aflfected  by  the  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly  discharged  and  released 
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from  the  same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order  that 
the  right  under  such  levy,  judgment,  attachment,  or  other  lien  shall 
be  preserved  for  the  benefit  of  the  estate ;  and  thereupon  the  same 
may  pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of 
the  estate  as  aforesaid.  And  the  court  may  order  such  conveyance 
as  shall  be  necessary  to  carry  the  purposes  of  this  section  into  effect : 
Provided,  That  nothing  herein  contained  shall  have  the  effect  to 
destroy  or  impair  the  title  obtained  by  such  levy,  judgment,  attach- 
ment, or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall 
have  acquired  the  same  without  notice  or  reasonable  cause  for  in- 
quiry.   (30  Stat.  564.    32  Stat.  800.    36  Stat.  842.) 

In  this  section,  as  originally  enacted,  subdivision  e  thereof  did  not  contain 
the  provision  at  the  end  thereof  as  set  forth  here,  beginning  with  the  words 
"For  the  purpose  of  such  recovery,"  etc.  Said  provision  was  added  at  the  end 
of  said  subdivision  by  amendment  by  Act  Feb.  5,  1903,  c.  487,  §  16,  cited 
above. 

In  this  section,  as  originally  enacted,  also,  subdivision  d  thereof  was  as 
follows: 

**d  liiens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in 
fraud  upon  this  Act,  and  for  a  present  consideration,  which  have  been  re- 
corded according  to  law,  if  record  thereof  was  necessary  in  order  to  impart 
notice,  shall  not  be  affected  by  this  Act.*' 

It  was  amended  by  Act  June  25,  1910,  c.  412,  §  12,  last  cited  above,  by  in- 
serting therein,  after  the  words  **in  order  to  impart  notice,  shall,"  the  words 
"to  the  extent  of  such  present  consideration  only,"  making  said  subdivision  d 
read  as  set  forth  here. 

Section  19  of  said  first  amendatory  Act  Feb.  5,  1903,  c.  48Y,  32  Stat.  801, 
provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it 
took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  original  act. 

Section  14  of  said  second  amendatory  Act  June  25,  1910,  c  412,  36  Stat. 
842,  also  provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending, 
when  it  took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed 
of  conformably  to  the  provisions  of  the  original  act  as  previously  amended. 

Transfers,  etc.,  constituting  preferences,  within  section  60  of  this  act,  ante, 
I  9644,  are  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its 
value,  by  the  provisions  of  that  section. 

Thp  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which 
any  creditor  of  such  bankrupt  might  have  avoided,  by  section  70  of  this  act, 
post,  §  9654. 

Notes  of  Decisions 


I.  Effect  of  bankruptcy  on  existing  liens 

1.  Construction  of  this  section. 

2.  Validity   of  liens  as  against  trustee. 

3.  Equitable  liens. 

4.  Liens  invalid  as  against  creditors. 

5.  Mortgages  of  real  property. 

6.  Chattel  mortgages. 

7.    Filing   or  recording. 

8.    Right  of  trustee  to  impeach. 

9.    After-acquired   property. 

10.    Pledges   and  assignments  of  collateral. 

II.  Maritime  liens. 

12.  Attorney's  lien  for  services. 

13.  Vendors'   liens. 

14.  Statutory  liens. 

15.  Landlord's  lien  for  rent. 

16.  Mechanics'  and  laborers'  liens. 

17.  Liens    acquired  .  by    legal    proceedings 

before   bankruptcy. 

18.  Lien  of  attachment. 

19.    Effect    of    dissolution    of    attach- 
ment. 

20.  Lien  by  garnishment. 

21.  Date  of  attachment  or   garnishment. 

22.  Judgment  or  execution. 

23.  Dissolution  of  liens  by   adjudication. 

24.  Insolvency  of  debtor. 

25.  Date  of  attaching  of  lien  as  afTecting 

dissolution. 

26.  Rights  of  bona  fide  purchasers. 

27.  Rights  of  trustee  as  to  property  affect- 

ed by  liens. 


28.  Conveyance    or    surrender    of    property 

under  order  of  court. 

29.  Subrogation    of    trustee    to    rights    of 

lienholder. 

80.  Rights  and  remedies  of  creditor  on  dis- 

solution of  lien. 

81.  Costs  and  fees  under  dissolved  lien. 

II.  Proceedings  to   establish   or  enforce 

liens 

82.  Remedies  In  general. 

33.  Jurisdiction  of  court  of  bankruptcy. 

34.  Jurisdiction   of  state  courts. 

35.  Conflicting  Jurisdiction    of   federal   and 

state  courts. 

86.  Permission  of  bankruptcy  court  to  sue 

in  state  court. 

87.  Restraining       proceedings       in       state 

courts. 

38.    Priority    of    Jurisdiction    in    state 

court. 

39.    Protecting      interest     of     general 

creditors. 

40.  Foreclosure  of  mortgages. 

41.    Restraining    foreclosure    in    state 

court. 

42.    Protecting     interests     of     general 

creditors. 

48.    Power    of    sale    in    mortgage    or 

trust   deed. 

44.  Abandonment  of  property  by  trus- 
tee. 
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Of  this  seotlon^-Al- 

'  o(  thia  section  re- 
j  tc  liens  on  proper- 
againat"  whom  a  pe- 
:ey  ia  filed,  it  ii  held 
)  cBseB  of  voluntary 
■11  BB  to  involuntary 
liarda  (1890)  8«  Fed. 
.  634,  3  Am.  Bankr. 
DobBon  (D.  G.  1809) 
n.  Bankr.  Rep.  420; 
I.  1902)  116  Fed.  630, 
.639;  In  re  VauKhan 
r  Fed.  560,  S  Am. 
In  te  Lesaer  (D.  O. 
3.  S  Am.  Bankr.  Eep, 
dB  (D.  C.  1899)  m 
i.    Bankr.    Sep.    380; 


Id  re  McCartney  (D.  O.  1001>  I0» 
Fed.    621,    «    Am.    Bankr.    Bep.    367; 

Gabriel  v.  Tonner  (1902)  138  Cat  (B, 
70   Pac.    1021;     McKenney    v.    Cheney 

(1903)  118  Ga.  387.  45  S.  E.  433; 
Jones  V.  Stevens  (1001)  94  Me. 
582,  48  Atl.  170;  Stickney  &  Babcock 
Coal  Co.  V.  Goodwin  (1901)  95  Me. 
246.  49  AtL  1030.  85  Am.  8L  Rep. 
408;  Brown  v.  Case  (1901)  ISO  Mass. 
4S,  61  N.  B.  270;  Oavanaugh  v.  Fen- 
ley  (1005)  04  Minn.  SOS,  103  N.  W. 
711,  110  Am.  Sl  Rep.  382;  National 
Bank  &  Loan  Ga.  y.  Speneer  (1900) 
53  App.  Div.  547,  60  N.  Y.  Sopp.  1001; 
Wallace  v.  Camp  (1001)  200  ft.  220, 
49  Atl.  942;  Hencke  v.  Roaenberg 
(1002)  202  Pa.  131.  51  AtL  767.  90 
Am.  St.  Rep.  618;  Rothennel  v.  Hoy« 

(1904)  24  Pa.  Super.  Ct.  325;  Gardi- 
oer  V.  Roaa  (1005)  19  8.  D.  497,  104 
N.  W.  220;  Parrell  v.  W.  B.  Lockett 
&.  Co.  (1905)  115  Tenn.  404.  01  8.  W. 
200.  CONTRA,  In  re  De  Lue  (D.  a 
1890)  01  Fed.  510.  1  Am.  Bankr.  Bep. 
387;  In  re  O'Connor  (D.  C.  1809)  93 
Fed.  043;  In  re  Easley  (D.  G.  180H) 
03  Fed.  419,  1  Am.  Bankr.  Rep.  715. 
Atkd  see  In  re  Kemp  (D.  C.  1900)  101 
Fed.  680,  4  Am.  Bankr.  Rep.  242. 
Although  this  clause  may  apply  to  pro- 
ceedings on  debts  contracted  before 
tbe  passage  of  the  act,  it  is  not  ob- 
jecdonable  aa  impairing  tbe  abligatioB 
of  contracts,  since  it  affects  only  ttie 
remedy  and  not  the  contract  icspK. 
In  re  Rhoads  (D.  C.  1899)  OS  Fed.  399, 
8  Am.  Bankr.  Rep.  380.  This  provi- 
sion ia  not  intended  solely  for  effect  in 
the  courts  of  bankruptcy,  but  is  equal- 
ly bindioB  on  the  state  courts.  Thomp- 
son V.  Ragan  (1004)  117  Ky.  677.  78 
8.  W.  486.  And  it  overrides  and  ia 
superior  to  all  state  lawa  on  tbe  same 
aubject.  Atkinson  v.  Pnrdy  (D.  C. 
1844)  Fed.  Cas.  No.  61ft 

Clause  "f  of  this  section  is  merely 
carrying  oat  tbe  general  purposes  of 
the  bankruptcy  act  to  secure  to  cred- 
itors the  bankrupt's  entire  property. 
Corey  v.  Blackwell  Lumber  Co.  (1913) 
135  P.  742.  24  Idaho,  642. 

The  two  clauaea  "c"  and  "f  of  thia 
section  are  irreconcilable  and  repug- 
nant, and  in  caae  of  conflict  between 
them,  clause  "c"  .  must  give  way,  and 
clause  "f  must  prevail,  aa  being  the 
latest  expression  of  the  tegiBlativt 
will.  Cook  V.  Robinson  (0.  C.  A  1912) 
194  Fed.  785,  28  Am.  Bankr.  Rep- 
182;  In  re  Richards  (1800)  96  Fed. 
036.  37  C.  C.  A.  634,  3  Am,  Bankr. 
Bep.  146:  In  re  Rhoads  (D.  C.  1S9») 
08  Fed.  399,  3  Am.  Bankr.  Bep.  380. 
The  two  clauses  mast  be  read  togelli- 
er  for  the  light  they  may  throw  os 
each  other,  in  conatruing  tbe  act  u  a 
whole.  Folger  v.  Pntnam  (1912)  IM 
Fed.  793,  28  Am.  Bankr.  Rep.  173. 
It  has  been  held  that  tbe  particular 
or  special  provisions  in  clause  "e"  ■'■ 
to  be  taken  aa  exceptions  to  tbe  gen- 
eral proviaiona  of  clause  "f."    St  parW 
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Chase    (1901)  62  S.  0.  853,  38  S.  E. 
718. 

2.  Validity  of  liens  as  against  trustee. 
— ^Except  as  to  the  classes  of  liens  ex- 
pressly declared  by  the  bankruptcy  act 
to  be  dissolved  by  an  adjudication  with- 
in four  months  after  they  attached, 
and  except  also  in  cases  of  fraud  or 
attempted  preference,  the  rule  is  that 
proceedings  in  bankruptcy  do  not  in- 
terfere with  existing  valid  liens,  but 
the  trustee  takes  the  property  of  the 
bankrupt  subject  to  all  such  liens  as 
would  have  been  enforceable  against 
it  in  the  hands  of  the  bankrupt  himself. 
Rode  &  Horn  v.  Phipps  (1912)  195 
Fed.  414,  115  C.  O.  A.  316,  27  Am. 
Bankr.  Rep.  827;  Atchison,  T.  &  S. 
F.  Ry.  (Do.  V.  Hurley  (1907)  153  Fed. 
503,  82  C.  O.  A.  453,  18  Am.  Bankr. 
Rep.  396;  Tucker  v.  Ourtin  (1906) 
148  Fed.  929,  78  O.  C.  A.  557,  17  Am. 
Bankr.  Rep.  354;  In  re  Boschelli  (D. 
C.  1910)  183  Fed.  864,  25  Am.  Bankr. 
Rep.  528;  In  re  Columbia  Fireproof 
Door  &  Trim  Co.  (D.  O.  1909)  168 
Fed.  159,  21  Am.  Bankr.  Rep.  714; 
In  re  Platteville  Foundry  &  Machine 
Co.  (D.  C.  1906)  147  Fed.  828,  17  Am. 
Bankr.  Rep.  291;  In  re  Clifford  (D.  C. 
1905)  136  Fed.  475,  14  Am.  Bankr. 
Rep.  281;  Schoenthaler  v.  Rosskam 
(1903)  107  111.  App.  427;  Mattocks  v. 
Baker  (D.  C.  1880)  2  Fed.  455;  Robin- 
son V.  Tuttle  (D.  C.  1876)  Fed.  Cas. 
No.  11,968;  Presbyterian  Board,  ^tc, 
V.  Gilbee  (1905)  212  Pa.  St.  310,  61 
Atl.  925.  The  rule  that;  the  filing  of  a 
petition  in  bankruptcy  is  in  effect  an 
attachment  and  injunction  has  no  ap- 
plication to  those  holding  substantial 
claims,  antedating  the  filing,  to  liens 
upon  property  of  the  bankrupt.  In  re 
Rathman  (1910)  183  Fed.  913,  106  C. 
C.  A.  263,  25  Am.  Bankr.  Rep.  246. 

As  the  trustee  does  not  occupy  the 
technical  position  of  a  purchaser  for 
value,  he  is  supposed  to  take  with  no- 
tice of  any  given  lien.  State  v.  Su- 
perior Court  of  King  County  (1911) 
63  Wash.  312,  115  Pac.  307,  Ann.  Cas. 
1913D,  1119«  Clason  v.  Morris  (1812) 
10  Johns.  (N.  Y.)  524. 

As  to  liens  which  are  protected  and 
preserved  by  this  section,  the  bank- 
ruptcy law  makes  no  distinction  be- 
tween them,  as  to  the  manner  in  which 
they  originated,  or  whether  they  are 
enforceable  at  law  or  in  equity.  Reed 
V.  Bullington  (1873)  49  Miss.  223.  The 
law  will  preserve  them  all  and  direct 
their  payment  in  the  relative  order  of 
their  rank  and  priority.  McLean  v. 
Lafayette  Bank  (C.  C.  1846)  Fed.  Cas. 
No.  8,888;  In  re  LongfeUow  (D.  C. 
1878)  Fed.  Cas.  No.  8,486.  If  the  trus- 
tee in  bankruptcy  does  not  undertake 
the  administration  of  the  property  af- 
fected, and  the  lien  creditor  does  not 
prove  his  debt  in  the  bankruptcy  pro- 
ceeding, the  lien  will  survive  that  pro- 
ceeding. Clan  ton  v.  Estes  (1887)  7^ 
Ga.  352,  1  S.  E.  163. 

In  order  to  be  preserved  and  protect- 


ed by  this  section  of  the  bankruptcy 
law,  the  lien  claimed  by  a  creditor  must 
be  valid  under  the  laws  of  the  particu- 
lar state.  In  re  United  States  Lum- 
ber Co.  (D.  C.  1913)  206  Fed.  236,  30 
Am.  Bankr.  Rep.  682;  In  re  Hersey 
(D.  C.  1909)  171  Fed.  1004,  22  Am. 
Bankr.  Rep.  863;  Piatt  v.  Preston  (D. 
C.  1879)  Fed.  Oas.  No.  11,219.  Though 
the  rights  of  a  trustee  in  bankruptcy 
and  those  of  an  assignee  in  insolvency 
under  a  state  statute  are  defined  in 
similar  language,  yet  a  state  statute 
making  a  certain  transfer  void  as 
against  an  assignee  eo  nomine  does  not 
make  it  void  as  against  a  trustee  in 
bankruptcy.  In  re  Loveland  (1907) 
155  Fed.  838,  84  C.  C.  A.  72,  19  Am. 
Bankr.  Rep.  18. 

Where  the  question  is  purely  between 
the  trustee  in  bankruptcy  and  the  lien 
creditor,  the  rights  of  the  former  are 
measured  by  those  of  the  bankrupt. 
If  the  contract  or  arrangement  by 
which  the  lien  was  created  was  binding 
on  the  bankrupt,  it  will  be  binding  on 
his  trustee.  In  re  Greek  Mfg.  &  En- 
terprising (Do.  (D.  C.  1909)  167  Fed. 
424,  21  Am.  Bankr.  Rep.  717.  An 
agreement  under  which  a  creditor 
claims  a  lien  on  property,  while  good 
as  between  the  parties,  may  not  be 
good  as  against  a  trustee,  under  sec- 
tion* 8  of  the  amendatory  act  of 
June  25,  1910.  Scandinavian- American 
Bank  v.  Sabin  (C.  C.  A.  1915)  227 
Fed.  579.  But  if  it  was  not  binding 
as  between  the  immediate  parties 
— as,  for  instance,  in  the  case  of 
an  agreement  for  a  lien  on  personal 
property,  but  without  change  of  pos- 
session—it will  not  affect  the  proper- 
ty in  the  hands  of  the  trustee.  In  re 
Faulhaber  Stable  Co.  (1909)  170  Fed. 
68,  95  C.  C.  A.  344,  22  Am.  Bankr. 
Rep.  381;  Bank  of  Leavenworth  v. 
Hunt  (1870)  11  Wall.  391,  20  L.  Ed. 
190.  But  if  the  circumstances  were 
such  that  the  bankrupt  would  be  es- 
topped to  take  advantage  of  a  defect 
or  irregularity,  the  estoppel  may  also 
be  set  up  against  his  trustee.  Allen 
V.  Whittemore  (D.  C.  1876)  Fed.  Cas. 
No.  241.  Where  a  corporation,  before 
becoming  bankrupt,  had  given  a  mort- 
gage on  its  property,  but  without  com- 
plying with  the  state  law  requiring 
such  a  mortgage  to  be  authorized  by  a 
vote  of  the  stockholders  in  meeting,  it 
was  held  that  its  trustee  in  bankruptcy 
could  not  take  advantage  of  the  defect, 
in  view  of  the  fact  that  the  courts  of 
the  state  had  construed  that  provi- 
sion of  the  statute  as  be^Lg  for  the  ex- 
clusive benefit  of  the  stockholders.  In 
re  V.  &  M.  Lumber  Co.  (D.  C.  1910) 
182  Fed.  231.  But  the  trustee  is  not 
so  far  in  privity  with  the  bankrupt  as 
to  be  prohibited  from  attacking  judg- 
ments against  him  collaterally,  as,  in 
the  case  of  a  judgment  obtained  on  a 
debt  not  due.  Partridge  v.  Dearborn 
(D.  C.  1873)  Fed.  Cas.  No.  10,785. 

It  is  necessary  that  the  lien   should 
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dle (D.  C.  1879)  Fed.  Ca».  No.  1,135. 

Compare  In  re  Pitts  (D.  C,  1881)  9 
Fed.  542.  And  see  Blick  t.  Nimmo 
(1913)  121  Md.  130,  88  AU.  U6.  At 
least,  such  a  lieu  will  be  good  after  the 
service  of  an  injunctioii  or  the  appoint- 
ment of  a  receiver.  In  re  Smith  (C. 
C.  1842)  Fed.  Cas.  No.  12,007;  Jolm- 
son  V.  Rogers  (D.  C.  1876)  15  N.  B. 
R.  1.  Fed.  Cas.  No.  7,408.  A  customer 
of  bankrupt  brokers,  whose  stocks  had 
been  loaned  by  them  and  sold  by  the 
borrowers  on  their  insolvency,  held  not 
entitled  by  subrogation  to  a  lien  on  the 
proceeds  of  the  sale  o(  their  seat  in  tlie 
stock  exchange.  In  te  Van  Schaick  & 
Co.  (C.  C.  A,  1015)  228  Fed.  46S. 

3.  Equitable  Dans.— A  merely  per- 
sonal claim  against  a  bankrupt's  estats 
does  not  constitute  a  lien.  Easun  v. 
Garrison  (1004)  36  Te».  Civ.  App.  574, 
82  S.  W.  800;  Hotcbkiss  v.  National 
City  Bank  (D.  C.  1911)  200  Fed.  287. 
That  a  bankrupt  bank  converted  end 
diasipated  the  proceeds  of  a  note  iCBt 
it  tor  collection  held  not  to  give  the 
owner  a  lien  upon,  or  right  to  priority 
of  payment  from,  the  general  assets  of 
the  bankrupt.  Macy  v.  Boedenbeck  (C 
C.  A.  1015)  227  Fed.  346. 

The  bankruptcy  act  will  save  and  pro- 
tect equitable  liens,  as  well  as  those 
given  by  statute  or  raised  by  the  ex- 
plicit agreement  of  the  parties,  and  tbe 
court  of  bankruptcy  will  recogniie  s 
lien  of  this  character  wherever  a  court 
of  equity  would  do  bo.  Qage  Lumbel 
Co.  v.  McEldowney  (C.  C.  A,  1913) 
207  Fed,  255,  30  Am.  Bankr.  Rep.  251; 
In  re  Hoffman  (D.  C.  1912)  199  Fed. 
448,  28  Am.  Bankr.  Rep.  680;  Parker 
V.  Bates  (D.  0.  1013)  203  Fed.  2H, 
30  Am.  Bankr.  Bep.  108;  Atchison,  T. 
&  a  F.  Ry,  Co.  T.  Hurley  (1907)  153 
Fed.  603,  82  C.  C.  A.  453.  18  Am, 
Bankr.  Kep.  396;  Smith  v.  Township 
of  Au  GrcB  (C.  G.  A.  1906)  160  Fed. 
257,  17  Am.  Bankr.  Rep.  745;  Hanson 
V.  W.  L,  Blake  &  Co.  (D.  C.  1807)  155 
Fed.  342,  19  Am.  Bankr.  Rep.  325; 
In  re  J.  F.  Grandy  ft  Son  (D.  C. 
1006)  146  Fed.  318,  17  Am.  Bankr. 
Rep.  206;  In  re  MsoDongall  (D.  C. 
1900)  175  Fed.  400.  23  Am.  Bankr. 
Rep.  762;  Loving  t.  Moore  (1911)  37 
App.  D.  C.  214;  Crosby  v.  Bidont 
(1906)  27  App.  D.  C.  481;  Kelly 
Buckley  Co.  v.  Cohen  (1907)  196  Mm. 
585,  81  N.  B.  297;  Smith  v.  God- 
win (1907)  145  N.  C.  242,  58  S.  B. 
1089:  Gardner  v.  Planters'  Nat.  Bank 
(19091  04  Tex.  Civ.  App.  672,  118  3. 
W.  1146;  Newlin  v.  McAfee  (1879)  64 
Ala.  357;  Fletcher  v.  Morey  (C.  C. 
1843)  Fed.  Cbb.  No.  4,864;  Bi  part* 
General  Assignee  (D.  C.  1842)  Fed- 
Cas.  No.  5,305.  See  also  the  following 
cases,  where  the  drcnmstancea  were 
held  not  sufficient  to  create  an  equJU- 
bte  lieu:  Blmore  \.  Symonds  (1903) 
183  Mass.  321,  67  N.  E.  314;  Bobi  r. 
Saunders  (C.  C.  1003)  123  Fed.  737; 
Moore  t.  Green  (1906)  145  Fed.  472. 
76  C.  0.  A.  242,  16  Am.  Bankr.  BeP- 


Ch.7) 


BANKRUPTCY  ({  07) 


§  9651 


©48;  In  re  Teter  (D.  C.  1009)  173  Fed. 
798,  2S  Am.  Bankr.  Rep.  223;  Ernst  y. 
Mechanics'  &  Metals  Nat.  Bank  (G.  C. 
A.  1912)  201  Fed.  664,  29  Am.  Bankr. 
Rep.  289.  Where  a  mortgagor,  after 
having  paid  a  part  of  the  mortgage 
debt,  borrowed  further  sums  from  the 
mortgagee,  and  indorsements  were 
made  on  the  mortgage  note  to  the  ef- 
fect that  such  sums  should  be  added  to 
the  amount  previously  remaining  due 
thereon,  it  was  held  that  the  mortgage 
was  a  valid  lien  in  equity  for  the  full 
amount  as  so  Increased,  as  against  the 
mortgagor's  trustee  in  bankruptcy.  .  In 
re  I^veland  (1907)  155  Fed.  838,  84 
C.  C.  A.  72.  Where  a  loss  under  an  in- 
surance policy  taken  out  by  the  receiv- 
er in  bankruptcy  occurs  before  the  ap- 
pointment of  a  trustee,  the  money  paid 
on  the  policy  stands  in  place  of  the 
realty,  and  is  impressed  with  an  equi- 
table lien  in  favor  of  the  mortgagees. 
Reilley  v.  Buffalo  German  Ins.  Go. 
(1914)  147  N.  Y.  S.  1086,  88  Misc.  Rep. 
69.  The  mother  of  a  bankrupt  held  en* 
titled  to  a  lien  on  his  home,  which  was 
built  with  money  advanced  by  her,  as 
against  his  trustee.  Parker  y.  Bates 
(D.  G.  1913)  203  Fed.  294. 

A  written  agreement  whereby  specific 
property  or  a  fund  is  made  security  for 
a  debt  creates  an  equitable  lien.  Root 
Mfg.  Co.  ^.  Johnson  a914)  219  Fed. 
397,  135  G.  G.  A.  139.  And  an  equita- 
ble lien  on  personal  property  may  be 
created  by  a  verbal  agreement,  provid- 
ed the  intention  is  dear  to  charge  some 
particular  property.  Goodnough  Mer- 
cantile &  Stock  Co.  V.  GaUoway  (D. 
G.  1906)  156  Fed.  504,  19  Am.  Bankr. 
Rep.  244.  An  oral  agreement  by  a 
mortgagor  to  insure  the  property  for 
the  benefit  of  the  mortgagee,  whose 
money  was  used  in  its  purchase,  will 
give  the  mortgagee  an  equitable  lien  on 
the  proceeds  of  the  Insurance  after  the 
property  has  been  destroyed  by  fire,  as 
against  the  mortgagor  or  his  trustee  in 
bankruptcy.  Hanson  v.  W.  L.  Blake  & 
Co.  (D.  G.  1907)  155  Fed.  342,  19  Am. 
Bankr.  Rep.  325.  A  purchaser  of 
drafts  drawn  by  a  bankrupt  on  a  Lon- 
don bank,  which  were  refused  payment 
because  of  the  intervening  bankruptcy, 
held  entitled  to  an  equitable  lien  on  se- 
curities deposited  by  the  bankrupt  in 
New  York  to  protect  such  drafts,  pur- 
suant to  an  agreement  with  the  drawee. 
In  re  Hollins  (C.  <3.  A.  1914)  215  Fed. 
41,  affirming  order  In  re  H.  B.  Hollins 
&  Go.  (D.  G.  1914)  210  Fed.  965.  One 
whose  money  oi  property  was  held  by 
the  bankrupt  in  the  capacity  of  a  trus- 
tee, and  was  converted  or  misappropri- 
ated by  the  latter,  the  proceeds  going 
to  swell  his  general  estate,  may  claim 
a  lien  on  the  assets  of  the  bankrupt  to 
the  extent  of  his  loss,  provided  he  is 
able  to  trace  his  property,  either  in  its 
original  shape  or  in  a  substituted  form, 
into  the  hands  of  the  trustee  in  bank- 
ruptcy. In  re  Brown  (1912)  193  Fed. 
24,   113   C.  C.  A.  348;   In  re  A.   O. 


Brown  &  Co.  (1912)  193  Fed.  30,  113 
G.  G.  A.  354. 
4.  Liens  invalid  as  against  creditors. 

— Since  a  trustee  in  bankruptcy  is  the 
representative  of  the  creditors,  no  one 
can  successfully  assert  against  him  a 
lien  on  property  of  the  bankrupt  which, 
though  it  might  have  been  good  as 
against  the  bankrupt  himself,  would  be 
invalid  as  against  his  creditors.  First 
Nat  Bank  v.  Staake  (1906)  202  U.  S. 
141,  26  Sup.  Gt.  580,  50  L.  Ed.  967,  15 
Am.  Bankr.  Rep.  639;  McHarg  v. 
Staake  (1906)  202  U.  S.  150,  26  Sup. 
Ct  584,  50  L.  Ed.  971,  15  Am.  Bankr. 
Rep.  646;  Casey  v.  Gavaroc  (1877)  96 
U.  S.  467,  24  li.  Ed.  779;  Receivers  of 
Virginia  Iron,  Goal  &  Coke  Go.  v. 
Staake  (1904)  133  Fed.  717,  66  G.  G. 

A.  550;  In  re  Thomas  (D.  C.  1912) 
199  Fed.  214,  232,  29  Am.  Bankr.  Rep. 
945;  In  re  Gramond  (D.  G.  1906)  145 
Fed.  966,  17  Am.  Bankr.  Rep.  22; 
Hanson  v.  W.  L.  Blake  &  Go.  (D.  G. 
1907)  155  Fed.  342,  19  Am.  Bankr. 
Rep.  325;  In  re  I.  S.  Vickerman  &  Go. 
(D.  G.  1912)  199  Fed.  589,  29  Am. 
Bankr.  Rep.  298;  In  re  Booth  (D.  G. 
1900)  98  Fed.  975;  Skilton  v.  Coding- 
ton (1906)  185  N.  Y.  80,  77  N.  E.  790, 
113  Am.  St  Rep.  885;  Moore  v.  Young 
(G.  G.  1868)  Fed.  Gas.  No.  9,782;  In 
re  Wynne  (G.  G.  186^  4  N.  B.  R.  23, 
Fed.  Gas.  No.  18,117;  Odell  v.  Flood 
(D.  C.  1876)  Fed.  Gas.  No.  10,428; 
Todd  V.  Townsend  (D.  G.  1874)  Fed. 
Gas.  No.  14,075;  Johnson  v.  Rogers 
(D.  C.  1876)  15  N.  B.  R.  1,  Fed.  Gas. 
No.  7,408;  Edmondson  v.  Hyde  (G.  G. 
1872)  7  N.  B.  R.  1,  Fed.  Gas.  No.  4,- 
285;    In  re  Morrill  (D.  C.  1873)  8  N. 

B.  R.  117,  Fed.  Cas.  No.  9,821;  In  re 
Dunn  (D.  C.  1877)  11  N.  B.  R.  270, 
Fed.  Cas.  No.  4,172;  Benner  v.  Scandi- 
navian American  Bank  (1913)  73 
Wash.  488,  131  Pac.  1149.  It  is  imma- 
terial in  this  respect  whether  the  in- 
validity arises  from  failure  to  record 
the  instrument  creating  the  alleged  lien 
or  from  any  other  cause.  Security 
Warehousing  Co.  v.  Hand  (1907)  206 
U.  S.  415,  27  Sup.  Ct  720,  51  L.  Ed. 
1117,  19  Am.  Bankr.  Rep.  291,  affirm- 
ing (1906)  143  Fed.  32,  74  C.  G.  A. 
186,  16  Am.  Bankr.  Rep.  49.  See  In  re 
Thackara  Mfg.  Co.  (D.  G.  1905)  140 
Fed.  126,  15  Am.  Bankr.  Rep.  258, 
holding  the  lien  of  an  outstanding  ex- 
ecution invalid  because  it  had  been  al- 
lowed to  lie  dormant  in  the  hands  of 
the  sheriff  for  several  months.  So,  a 
creditor  who  sold  machinery  to  the 
bankrupt  with  the  understanding  that 
it  was  to  be  used  in  a  vessel  being  built 
under  contract  for  the  United  States 
was  held  to  have  no  lien  upon  the  ma- 
chinery, nor  upon  the  contract  or  its 
proceeds,  because  an  act  of  congress 
makes  void  the  assignment  of  any  in- 
terest in  government  contracts.  In  re 
Waters-Colver  Co.  (D.  C.  1913)  206 
Fed.  845,  30  Am.  Bankr.  Rep.  763. 
The*  provision  of  this  section  which 
makes  invalid  as  liens  against  the  es- 
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provisions  of  this  section,  tbe  troBtee 
takes  the  property  charged  with  the 
mortgnge  and  has  no  greater  interest 
or  higher  rights  than  th«  bankrupt 
himself.  In  re  Stewart  (D.  C.  1912) 
193  Fed.  791,  27  Am.  Bankr.  Rep.  529; 
In  re  Dunavaut  (D.  C.  1899)  96  Fed. 
S42.  3  Am.  Bankr.  Bep.  41.  The  trus- 
tee is  entitled  only  to  tbe  equity  of  re- 
demption or  the  surplus  proceeds  of 
the  property.  Lyall  v.  MUler  (G.  C. 
1855)  Fed.  Gas.  No.  a613: .  In  re  Erifl 
Lumber  Co.  (D.  C.  1906)  150  Fed.  817, 
17  Am.  Bankr.  Rep.  689.  Erroneous 
stipulation  by  mortgagor  as  to  amount 
due  at  the  time  of  an  assignment  held 
not  to  increase  the  Uen  of  the  mortgage 
as  against  the  mortgagor's  trustee  in 
bankruptcy  and  creditors.  Id  re  How- 
ard (D.  0.  1013)  207  Fed.  402.  The 
trustee  is  boimd  by  the  mortgagor'* 
coveuaut  to  keep  the  premises  insured 
for  the  benefit  of  the  mortgagee.  In 
re  Sands  Ale  Brewing  Co.  (D.  C 
1872)   Fed.  Cat.  No.  12,307. 

Where  a  bill  is  filed  by  a  junior  mort- 
gagee for  the  foreclosure  and  sale  of 
the  equity  of  redemption,  the  trustee 
in  bankruptcy  of  the  mortgagor  lias  no 
standing  to  object  to  the  order  in 
which  the  priority  of  valid  and  sub- 
sisting liens  on  the  mortgaged  property 
is  fixed  by  the  decree  of  foreclosure,  ss 
be  can  get  nothing  in  any  event  until 
all  valid  liens  have  been  satisfied.  Je- 
rome V.  McCarter  (1876)  94  U.  S.  734, 
24  L.  Ed.  136.  And  see  In  re  Times 
Pub.  Co.  (D.  C.  1910)  183  Fed.  603. 

A  security  otherwise  valid  is  not 
avoided  merely  because  taken  in  the 
form  of  an  absolute  deed  instead  of  a 
mortgage.  Gaffney's  Assignee  v.  Signs- 
igo  (G.  C.  1870)  Fed.  Cas.  No.  5,169; 
Alter  r.  Clark  (D.  G.  1911)  193  Fed. 
163.  Nor  because  it  covers  sll  of  the 
bsnkrupt's  property,  if  given  to  secure 
bans  Sde  debts  and  liabilities.  Sidener 
v.  Klier  (D.  G.  1869)  Fed.  Gas.  No. 
12,843.  Nor  because,  being  a  partner- 
ship obligation,  it  in  terms  adopts  a 
debt  incurred  by  one  of  tbe  partners  in 
behalf  of  the  firm  and  includes  it  in  the 
mortgage.  Wait  v.  Bull's  Head  Bank 
(D.  C.  1879)  19  N.  B.  H.  500.  Fed.  Cas. 
No.  17,043.  A  deed  of  trust  executed 
in  tbe  name  of  a  bankrupt  corporation 
by  its  officers,  without  authority  or  rst- 
ification  by  the  directors,  held  not  to 
create  a  valid  lien  as  against  its  unse- 
cured creditors.  Bernard  v.  Lea  (C.  C. 
A.  1913)  210  Fed.  683.  Under  BaL 
Ann.  Codes  &  St  Wash.  |S  4635,  4536, 
providing  for  the  execution  and  record 
of  real  estate  mortgages,  a  mortgage  of 
a  corporation's  real  property,  though 
detecCiyely  acknowledged,  having  been 
properly  recorded,  held  to  create  a  vsiid 
Uen  on  sncb  property  as  against:  the 
corporation's  trustee  in  bankruptcy  en- 
titled only  to  the  rights  of  a  Uen  cred- 
itor. Pacific  State  Bank  v.  Coiu 
(1913)  205  Fed.  618. 123  C.  C.  A  «31 
A  mortgage  which  was  valid  when  ex- 
ecuted and  entirely  fiee  from  fraud  i$ 
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not  invalidated  in  the  bankruptcy  pro- 
ceedings simply  because  it  was  not  plac- 
ed on  the  record  until  after  the  debtor 
had    become   insolvent  or  until  shortly 
before  the  filing  of  the  petition  in  bank- 
ruptcy, provided  it  is  not  shown  that 
there  was  any  fraudulent  purpose  in  so 
withholding  it  from  the  record,  and  if 
the   law  of  the  state  is  such  that  re- 
cording is  not  necessary  to  its  vadidity 
as    between    the    parties.      Martin    v. 
Commercial    Nat    Bank    (G.    C.    A.)' 
228    Fed.   651;    In   re   Brown    (D.   C. 
1915)  228  Fed.  533;    Sturdivant  Bank 
V.  Schade  (1912)  105  Fed.  188,  115  O. 
G.    A.  140,  27  Am..  Bankr.  Rep.  673; 
In   re  Doran   (1907)  154  Fed.  467,  83 
C.  C.  A.  265,  18  Am.  Bankr.  Rep.  760; 
In  re  Adams  (D.  G.  1899)  97  Fed.  188, 
2  Am.  Bankr.  Rep.  415;    In  re  Wright 
(D.  C.  1899)  96  Fed.  187,  2  Am.  Bankr. 
Bep.  364;    Stewart  v.  Hopkins  (1876) 
30  Ohio  St  502;   Glark  v.  Hezekiah  (D. 
C.  1885)   24  Fed.  663;    Gurry  v.  Mc- 
Cauley    (G.    G.    1884)    20    Fed.    583; 
Seaver  v.  Spink  (1872)  8  N.  B.  R.  218, 
65  HL  441;  Folsom  v.  Glemence  (1873) 
111   Mass.  273.     But  see  Bostwick  v. 
Foster  (G.  C.  1878)  18  N.  B.  R.  123, 
Fed.  Gas.  No.  1,682;  In  re  Lukens  (D. 
C.  1905)  138  Fed.  188,  14  Am.  Bankr. 
Rep.  683;  In  re  Randolph  (D.  G.  1911) 
187  Fed.  186,  26  Am.  Bankr.  Rep.  623. 
A   deed   of   trust  on   certain  of  bank- 
rupts' assets,  neither  filed  nor  recorded 
as  required  by  Rev.  St  Tex.  1911,  art 
6824,  created  no  lien  enforceable  against 
the  bankrupts'  trustee,  though  mention- 
ed in  the  bankrupts'  voluntary  petition. 
Gooper    Grocery    Go.    ▼.    Park    (1914) 
218  Fed.  42,  134  G.  G.  A.  64.    A  mort- 
gage on  lands  in  Georgia,  executed  in 
Florida,  which  was  attested  in  accord- 
ance with  Giv.  Gode  Ga.  1910.  §  4203, 
held  to  entitle  the  mortgagee  to  priori- 
ty upon  bankruptcy  of  the  mortgagor. 
In  re  WUliams  (D.  C.  1915)  224  Fed. 
984. 

The  trustee  cannot  recover  the  value 
of  the  mortgaged  property  if  the  mort- 
gagee took  possession  before  the  com- 
mencement of  the  proceedings  in  bank- 
ruptcy, although  the  mortgage  was  not 
properly  recorded.  Miller  v.  Jones  (G. 
G.  1876)  15  N.  B.  R.  150,  Fed.  Gas. 
No.  9,576. 

In  the  case  of  an  indemnity  mortgage 
given  to  a  surety,  the  holder  can  en- 
force it  to  the  extent  of  the  indemnity 
contracted  for,  but  not  to  any  greater 
extent,  although  he  may  have  paid 
debts  or  incurred  liabilities  to  a  larger 
amount.  Whatever  might  be  his  equities 
as  against  the  mortgagor  himself  in 
this  case,  he  can  claim  no  more  than 
the  face  of  the  mortgage  as  against  the 
trustee  in  bankruptcy.  Gourier- Journal 
Job  Printing  Go.  v.  Schaefer-Meyer 
Brewing  Go.  (1900)  101  Fed.  699,  41 
G.  G.  A.  614,  4  Am.  Bankr.  Rep.  183. 
And  see  In  re  Stoddard  Bros.  Lumber 
Co.  (D.  G.  1909)  169  Fed.  190,  22  Am. 
Bankr.  Rep.  435.  If  the  surety  in  such 
a  case,  has  not  paid  the  creditors  to 
whom  he  became  bound  as  surety*  the 


mortgage  may  be  held  by  the  court  of 
bankruptcy  to  inure  to  their  benefit 
In  re  Pierce  (D.  G.  1874)  Fed.  Gas. 
No.  11,140. 

In  the  case  of  a  valid  mortgage,  the 
discharge  of  the  debtor  in  bankruptcy 
does  not  extinguish  the  mortgage  debt 
so  far  as  the  same  is  necessary  to  up- 
hold the  mortgage.  Ghamberlain  v. 
Meeder  (1844)  16  N.  H.  381;  Sosnow- 
ski  V.  Rape  (1882)  69  Ga.  548;  Thax- 
ton  V.  Roberts  (1881)  66  Ga.  704; 
GarUsle  v.  Wilkins  (1874)  51  Ala.  371. 

6.  Chattel  mortgages.  —  A  chattel 
mortgage  is  a  valid  form  of  security 
and  gives  a  lien  which  may  be  enforced 
as  against  the  trustee  in  bankruptcy  of 
the  mortgagor,  if  free  from  fraud,  bas- 
ed on  an  actual  consideration,  and  re- 
corded or  filed  as  required  by  local  law. 
In  re  Baar  (1914)  213  Fed.  628,  130 
G.  G.  A.  292;  Title  Guaranty  &  Surety 
Go.  V.  Witmire  (1912)  195  Fed.  41, 
115  G.  G.  A.  43,  28  Am.  Bankr.  Rep. 
235;  Davis  v.  Turner  (1903)  120  Fed. 
605,  56  G.  G.  A.  669,  9  Am.  Bankr. 
Rep.  704;  In  re  Durham  (D.  G.  1902) 
114  Fed.  750,  8  Am.  Bankr.  Rep.  115; 
Simmons  v.  Greer  (1909)  174  Fed.  654, 
98  G.  G.  A.  408,  23  Am.  Bankr.  Rep. 
443;  Long  v.  Gump  (1906)  144  Fed. 
824,  75  G.  G.  A.  554,  16  Am.  Bankr. 
Rep.  501;  In  re  ColUns  (D.  G.  1875) 
Fed.  Gas.  No.  3,004;  Ex  parte  Ames 
(D.  G.  1871)  7  N.  B.  R.  230,  Fed.  Gas. 
No.  323;  In  re  Gregg  (D.  G.  1868)  3 
N.  B.  R.  529,  Fed.  Gas.  No.  5,796.  But 
ic  is  always  open  to  the  trustee  to 
question  the  validity  of  the  mortgage. 
Carlsbad  Water  Go.  v.  New  (1905)  33 
Colo.  389,  81  Pac.  34;  In  re  Hartman 
(D.  G.  1911)  185  Fed.  196,  26  Am. 
Bankr.  Rep.  76.  Or  to  show  that  its 
lien  has  been  lost  by  delay  on  the  part  of 
the  mortgagee  in  taking  possession  aft- 
er default.  Elnapp  v.  Milwaukee  Trust 
Go.  (1910)  216  U.  S.  545,  30  Sup.  Gt 
412,  56  L.  Ed.  610;  Hanson  v.  W.  U 
lilake  &  Go.  (D.  C.  1907)  155  Fed.  342, 
19  Am.  Bankr.  Rep.  325;  In  re  Forbes 
(D.  G.  1874)  Fed.  Gas.  No.  4,922; 
Stewart  v.  Hoffman  (1905)  31  Mont  184 
77  Pac.  689,  81  Pac.  3;  Schaupp  v. 
Miller  (D.  G.  1913)  206  Fed.  575,  30 
Am.  Bankr.  Rep.  699.  A  mortgagee 
who  is  in  possession  of  the  mortgaged 
property  at  Lhe  time  of  the  adjudication 
in  bankruptcy  against  the  mortgagor  is 
entitled  to  retain  such  possession  as 
against  the  trustee  in  bankruptcy  and 
the  general  creditors.  In  re  Howard 
(D.  G.  1913)  207  Fed.  402;  Goggan 
V.  Ward  (Mass.  1913)  102  N.  E.  336. 
But  compare  Gornelius  v.  Boling  (1907) 
18  Okl.  469,  90  Pac  874.  The  trustee 
may  show  that  the  hen  of  the  mortgage 
has  been  lost  by  the  mortgagee's  allow- 
ing the  mortgaged  goods  to  be  inextri- 
cably commingled  with  other  property 
not  covered  by  it.  In  re  Holmes  Lum- 
ber Go.  (D.  G.  1911)  189  Fed.  178,  26 
Am.  Bankr.  Rep.  119. 

If,  for  any  reason,  a  chattel  mortgage 
is  null  and  void  as  against  the  other 
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creditors  of  the  mortgagor,  it  is  DOt 
valid  against  his  trustee  in  bankrupt- 
cy. Harvey  v.  Crane  (C.  C.  1871)  5 
N.  B.  R.  218,  Fed.  Cas.  No.  6,178; 
Kane  v.  Rice  (D.  C.  1873)  10  N.  B.  R. 
4C9,  Fed.  Cas.  No.  7,609.  Under  a 
state  statute  providing  that  "any  chat- 
tel mortgage  securing  notes  which  do 
not  state  upon  their  face  the  fact  of 
such  security  shall  be  absolutely  void," 
the  holder  of  such  a  note  and  mortgage 
has  no  lien,  as  against  the  trustee  in 
bankruptcy,  even  though  he  has  taken 
possession.  In  re  Birck  &  Co.  (1905) 
142  Fed.  438,  73  C.  C.  A.  554,  15  Am. 
liankr.  Rep.  694.  But  where  the  state 
law  provides  that  mortgages  may  be 
made  only  on  certain  enumerated  kinds 
of  personal  property,  yet  provides  that 
mortgages  of  other  kinds  of  chattels 
shall  be  valid  between  the  parties,  and 
their  heirs,  legatees,  personal  repre- 
sentatives, and  persons  who,  before 
parting  with  value,  have  actual  notice 
thereof,  a  chattel  mortgage  of  property 
other  than  that  specified,  if  executed  in 
good  faith  and  for  a  good  consideration, 
is  valid  a  gainst  the  mortgagor's  trustee 
in  bankruptcy  and  the  general  creditors. 
In  re  Grainger  (1908)  160  Fed.  69,  87 
C.  C.  A.  225,  20  Am.  Bankr.  Rep.  166. 
A  chattel  mortgage  upon  a  stock  of 
goods  which  allows  the  mortgagor  to 
remain  in  possession  and  sell  the  goods 
and  buy  others  in  their  place,  is  fraud- 
ulent and  void  as  against  his  creditors, 
at  least  in  the  absence  of  a  provision 
for  an  accounting,  and  therefore  may 
also  be  avoided  by  his  trustee  in  bank- 
ruptcy. In  re  Noethen  (C.  C.  A.  1912) 
201  Fed.  97,  29  Am.  Bankr.  Rep.  234; 
In  re  Marine  Construction  &  Dry  Dock 
Co.  (1906)  144  Fed.  649,  75  C.  C.  A. 
451,  16  Am.  Bankr.  Rep.  325;  In  re 
First  Nat.  Bank  (1905)  135  Fed.  62, 
67  C.  C.  A.  536,  14  Am.  Bankr.  Rep. 
180;  In  re  Antigo  Screen  Door  Co. 
(1903)  123  Fed.  249,  59  C.  O.  A.  248, 
10  Am.  Bankr.  Rep.  359;  Stroud  v. 
McDaniel  (1901)  106  Fed.  493,  45  C. 
C.  A.  453,  5  Am.  Bankr.  Rep.  695; 
In  re  Hawks  (D.  C.  1913)  204  Fed. 
309,  30  Am.  Bankr.  Rep.  365;  In  re 
Tucker  (D.  C.  1908)  161  Fed.  584,  20 
Am.  Bankr.  Rep.  404;  Mitchell  v. 
Mitchell  (D.  C.  1906)  147  Fed.  280, 
17  Am.  Bankr.  Rep.  382;  In  re  Stand- 
ard Telephone  &  Electric  Co.  (D.  O. 
1907)  157  Fed.  106,  19  Am.  Bankr. 
Rep.  491;  Marden  v.  PhiUips  (D.  O. 
3900)  103  Fed.  196,  4  Am.  Bankr.  Rep. 
566;  In  re  Leigh  (D.  C.  1899)  96 
Fed.  806;  In  re  Forbes  (D.  C.  1874) 
Fed.  Cas.  No.  4,922;  Smith  v.  Ely 
(C.  C.  1874)  10  N.  B.  R.  553,  Fed.  Cas. 
No.  13,044;  In  re  Manly  (D.  C.  1869) 
3  N.  B.  R.  291,  Fed.  Cas.  No.  9,- 
031;  Benner  v.  Scandinavian  American 
Bank  (1913)  78  Wash.  488,  131  Pac 
1149.  Under  the  law  of  Oregon,  as  set- 
tled by  decisions,  where  it  appears  ei- 
ther from  the  face  of  the  mortgage  or 
by  evidence  aliunde  that  a  chattel 
mortgage  has  given  the  mortgagor  un- 
limited power  and  authority  to  dispose 
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of  the  property  in  the  usual  course  of 
trade,  without  accounting  therefor,  the 
mortgage  is  void  as  to  attaching  cred- 
itors, though  there  was  no  actual 
fraudulent  intent,  and  it  is  equally  void 
as  to  the  trustee  in  bankruptcy  of 
the  mortgagor.  Scandinavian- American 
Bank  v.  Sabin  (C.  C.  A.  1915)  227  Fed. 
579. 

The  security  must  be  based  upon  a 
real,  present,   and  sufficient  considera- 
tion, and  failing  this,  it  creates  no  lien 
which  will  be  preserved  in  the  bank- 
ruptcy   proceedings.      In    re    Builders* 
Lumber  Co.  (D.  C.  1906)  148  Fed.  244, 
17  Am.  Bankr.  Rep.  449;  In  re   Levine 
(D.    C.    1912)    196  Fed.  589,   28  Am. 
Bankr.    Rep.    481.      See    Stedman    v. 
Bank  of  Monroe  (1902)  117  Fed.  237, 
54  C.  O.  A.  269,  9  Am.  Bankr.  Rep.  4. 
And    if    the    circumstances    suggest   a 
fraudulent  transaction  or  an  attempt  to 
give  a   preference,  the  burden  may  be 
en  the  mortgagee  to  show  both  his  good 
faith  in   tlie  matter  and  the  existence 
of  a  good  consideration.     In   re  Sims 
(D.  C.  1878)  19  N.  B.  R.  57,  Fed.  Cas. 
No.  12,889;    In  re  Ewald  v.  Brainard 
(D.    C.   1905)    135  Fed.   168,    14  Am. 
Bankr.  Rep.  267.     A  chattel  mortgage 
given  by  a  bankrupt  on  payment  of  a 
present  consideration  in  cash  and  also 
to  cover  an  antecedent  indebtedness  is 
valid,  in  the  absence   of  actual  fraud 
shown,  though  made  within  four  months 
prior  to  the  filing  of  the  petition,  in  so 
far  as   it  secures  alleged  advances  at 
the  time  it  was  made,  which  were  used 
for  the  benefit  of  his  creditors.     In  re 
Mahland    (D.   C.   1911)    184   Fed.  743. 
26  Am.  Bankr.  Rep.  81.    If  the  alleged 
debt  is  purposely  exaggerated  for  the 
sake  of  deceiving  a  creditor  and  hiding 
the   property  from   execution,  and  the 
mortgagee  knows  the  fact  and  records 
the  mortgage  with  an  affidavit  that  the 
entire  amount  is  justly  due,  the  whole 
transaction   is    so   vitiated    with   fraud 
that  the  mortgage  cannot  be  enforced  in 
bankruptcy  even  to  the  extent  of  the 
sura  really  due.     In  re  Hugill   (D.  C 
1900)  100  Fed.  616,  3  Am.  Bankr.  Rep. 
686.     But  a  renewal  chattel  mortgage 
given  to  a  bankrupt's  creditor  may  be 
good  so  far  as  the  renewal  debts  were 
previously  validly  rtecured,  although  the 
renewal  mortgage  be  otherwise  invalid. 
In  re  Endlar  (1911)  192  Fed.  762,  113 
C.  C.  A.  48.     As  to  the  validity  of  a 
curative    chattel    mortgage,    given   in 
place  of  one  technically  defective,  and 
for  that  reason   not  recorded,   see  In 
re  International  Mahogany  Co.  (1906) 
147  Fed.  147,  78  O.  C.  A.  68,  15  Am. 
Bankr.  Rep.  797. 

7. Filing    or    reoordlng^Where 

the  law  of  the  state  makes  a  chattel 
mortgage  invalid  as  against  the  credi- 
tors of  the  mortgagor,  if  it  is  not  filed 
or  recorded,  it  is  also  invalid,  for  the 
same  cause,  as  against  his  trustee  io 
bankruptcy.  Mattley  v.  Giesler  (1911) 
187  Fed.  970,  110  a  C.  A.  90,  26  Am. 
Bankr.    Rep.    116;     In    re   Beckbaof 
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(1910)  177  Fed.  141,  100  O.  C.  A.  561, 
24  Am.  Bankr.  Rep.  380;  In' re  South- 
ern Textile  Co.   (1909)   174  Fed.  523, 
98  C.  C.  A.  305,  23  Am.  Bankr.  Rep. 
172 ;    Simmons  v.  Greer  (1909)  174  Fed. 
654,  98  C.  O.  A.  408,  23  Am.  Bankr. 
Rep.  443;   In  re  McDonald  (D.  C.  1908) 
173   Fed.  99,  23  Am.  Bankr.  Rep.  51; 
In  re  Shiebler  (D.  C.  1908)  165  Fed. 
363,  21  Am.  Bankr.  Rep.  309;    In  re 
Burlage  Bros.   (D.  C.  1909)  169  Fed. 
1006,  22  Am.  Bankr.  Rep.  410;    In  re 
Shaw   (D.  C.  1906)   146  Fed.  273,  17 
Am.  Bankr.  Rep.  196;  In  re  H.  G.  An- 
drae  Co.  (D.  C.  1902)  117  Fed.  561,  9 
Am.  Bankr.  Rep.  135;  In  re  Jones  (D. 
C.  1902)   116  Fed.  431,' 8  Am.  Bankr. 
Rep.  626;    In  re  Tatem  (D.  C.  1901) 
110  Fed.  519,  6  Am.  Bankr.  Rep.  426; 
In   re  Wright   (D.   C.  1900)    107  Fed. 
428;   In  re  Booth's  Estate  (D.  C.  1900) 
98  Fed.  975;  In  re  Leigh  (D.  C.  1899) 
96  Fed.  806;   Goodrich  v.  Dore  (1907) 
194     Mass.     493,     80     N.     E.     480; 
Clark    V.   Williams    (1906)    190   Mass. 
219,  76  N.  E.  723.     But  where,  as  un- 
der the  law  in  Wisconsin,  the  failure  of 
a  chattel  mortgagee  to  file  his  mortgage 
or    take    possession    of   the    property, 
without  fraud  or  collusion,  renders  the 
mortgage    voidable   only   as   to   subse- 
quent creditors  or  those  who  acquire  a 
lien,  the  taking  possession  by  the  hold- 
er of  an  unrecorded  chattel  mortgage, 
after  the  filing  of  a  petition  in  bank- 
ruptcy against  the  mortgagor,  validates 
the   mortgage   as   against   the   general 
creditors,  so  that  it  cannot  be  attacked 
in  their  behalf  by  the  trustee.     In  re 
Antigo    Screen   Door   Co.    (1903)    123 
Fed.    249,   59   C.    C.   A.   248,   10  Am. 
Bnnkr.  Rep.  359.    And  see  In  re  Chad- 
wick  (D.  C.  1905)  140  Fed.  674, 15  Am. 
Bankr.   Rep.  528.     It  is  stated  to  be 
the  settled  law  in  Georgia  (which  will 
be  recognized  by   the  courts  of  bank- 
ruptcy sitting   within  that  state)  that 
recording  is  not  essential  to  the  valid- 
ity of  a  chattel   mortgage,  and  under 
this  tule,  a  chattel  mortgage  given  to  a 
bank  to  secure  a  present  loan,  made  by 
the    bank   in    good    faith    and    without 
I^nowledge  of  the  borrower's  insolvency, 
although  unrecorded,  will  create  a  valid 
lien  as  against  the  trustee  in  bankrupt- 
cy, provided  that  the  withholding  of  the 
mortgage  from  record  was  not  for  any 
fraudulent  purpose  nor  pursuant  to  any 
agreement  between  the  parties.     In  re 
Josephson  (D.  C.  1902)  116  Fed.  404,  8 
Am.  Bankr.  Rep.  423.    Where  the  mort- 
gage is  recorded  or  filed,  but  not  until  a 
considerable   time  after  its  execution, 
or  just  before  the   commencement  of 
the  bankruptcy  proceedings,  this  does 
not   necessarily    invalidate   it.      In   re 
Roberts  (D.  C.  1915)  227  Fed.  177;   In 
re  Perrin  (D.  C.  1873)  7  N.  B.  R.  283, 
Fed.  Cas.  No.  10,995;    In  re  Barman 
(D.  C.  1876)  14  N.  B.  R.  125,  Fed.  Cas. 
No.  999.    Except  as  to  creditors  of  the 
bankrupt  who  became  such  between  the 
time  of  the  execution  and  the  filing  of 
the  mortgage.    In  re  Jacobson  &  Perrill 
(D.  0.  1912)   200  Fed.  812,  29  Am. 


Bankr.  Rep.  603;  In  re  Harnden  (D.  C. 
1912)  200  Fed.  175,  29  Am.  Bankr. 
Rep.  507;  Detroit  Trust  Co.  v.  Pontiac 
Sav.  Bank  (1912)  196  Fed.  29,  115  C. 
C.  A.  663,  27  Am.  Bankr.  Rep.  821; 
Post  V.  Berry  (1910)  175  Fed.  564,  99 
C.  C.  A.  186,  23  Am.  Bankr.  Rep.  699; 
In  re  Wade  (D.  C.  1911)  185  Fed.  664, 
26  Am.  Bankr.  Rep.  169;  Mattley  v. 
Wolfe  (D.  C.  1909)  175  Fed.  619,  23 
Am.  Bankr.  Rep.  673;  In  re  J.  C.  H. 
Claussen  &  Co.  (D.  C.  1908)  164  Fed. 
300,  21  Am.  Bankr.  Rep.  34;  In  re 
Doran  (D.  C.  1906)  148  Fed.  327,  17 
Am.  Bankr.  Rep.  799;  In  re  Beede  (D. 
C.  1905)  138  Fed.  441,  14  Am.  Bankr. 
Rep.  697;  In  re  Adams  (D.  C.  1809) 
97  Fed.  188,  2  Am.  Bankr.  Rep.  415; 
In  re  fiZauffman,  2  Nat.  Bankr.  News, 
778.  Where  an  unfiled  chattel  mort- 
gage, void  as  to  subsequent  creditors 
under  the  state  law,  is  set  aside  in 
bankruptcy  proceedings  against  the 
mortgagor,  the  mortgagee  will  be  en- 
titled to  share  in  the  proceeds  of  the 
mortgaged  property  with  the  mortga- 
gor's subsequent  creditors.  In  re  Hux- 
oU  (1912)  193  Fed.  851,  113  C.  C.  A. 
637,  27  Am.  Bankr.  Rep.  579.  But  see 
In  re  Cannon  (D.  C.  1902)  121  Fed. 
582,  10  Am.  Bankr.  Rep.  64,  holding 
that  both  the  mortgagee  and  the  ante- 
cedent creditors  must  be  excluded  from 
the  distribution.  See  Detroit  Trust  Co. 
▼.  Pontiac  Sav.  Bank  (1915)  237  U. 
S.  186.  35  Sup.  Ct.  509,  59  L.  Ed.  907. 
Plaintiff,  who  held  a  chattel  mortgage 
on  the  property  of  a  bankrupt,  delay- 
ed filing  his  mortgage.  In  the  meantime 
others  extended  credit.  There  was  a 
second  chattel  mortgage,  which  was  ex- 
pressly subject  to  that  of  plaintiff,  and 
likewise  there  were  general  unsecured 
creditors-  whose  debts  were  incurred 
before  plaintiff's  mortgage  was  given. 
Held,  that  subsequent  creditors  had  pri- 
ority; that  plaintiff  then  had  priority 
to  the  extent  of  his  mortgage  above  the 
claim  of  such  creditors;  that  next  came 
the  second  mortgagee;  and  that  after 
the  bankrupt  claimed  his  exemptions 
plaintiff  and  the  other  general  creditors 
were  entitled  to  the  remainder.  Hol- 
lenbeck  v.  Louden  (1915)  152  N.  W. 
116,  35  S.  D.  320. 

Where,  by  a  secret  agreement  be- 
tween a  bankrupt  and  one  of  his  cred- 
itors, who  held  a  chattel  mortgage  on 
the  bankrupt's  stock,  the  mortgasre  was 
withheld  from  record  in  order  that  the 
bankrupt  might  obtain  credit  to  which 
he  was  not  entitled,  the  mortgage  was 
fraudulent  and  void,  not  only  as  to  sub- 
sequent creditors,  but  as  to  all  those 
interested  in  the  bankrupt's  estate. 
Fourth  Nat.  Bank  of  Ma -on  v.  Willing- 
ham  (1914)  213  Fed.  219,  129  C.  C.  A. 
563;  In  re  Duggan  (D.  C.  1910)  182 
Fed.  252,  25  Am.  Bankr.  Rep.  105;  In 
re  Hickerson  (D.  C.  1908)  162  Fed.  345, 
20  Am.  Bankr.  Rep.  682;  In  re  Noel 
(D.  C.  1905)  137  Fed.  694,  14  Am. 
Bankr.  Rep.  715 ;  Texas  Brewing  Co.  v. 
Mallette  (1902)  28  Tex.  Civ.  App.  461, 
67   S.  W.   441;    Deland   v.    MiUer   & 
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Hans.  —  Maritime  liens 
classes  of  secnrities  pre- 
lect ed  by  the  bankrupt- 
end  free  from  fraud  aud 
itures.  The  Home  (D. 
I.  B.  R.  557,  Fed.  Gas. 
le  Loulie  Dole  (C.  C. 
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Cas.  No.  7.069.     Where 
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I.  Fed.  Gas.  No.  12.517. 
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admiralty  agatnat  the  vessel  after  the 
filing  of  the  petition,  and  while  the 
tiDStee  in  bankruptcy,  in  such  a  case, 
has  the  right  to  appear  and  be  heard, 
the  court  of  bankruptcy  will  accept  the 
determination  of  the  admiralty  court  ai 
to  the  validity  and  amount  of  the  lien. 
The  Ironsides  (D.  C.  1868)  Fed.  Cas. 
No.  7/KI9.  But  compare  In  re  Peo- 
ple's Mail  S.  8.  Co.  (D.  C.  1869)  Fed. 
Gas.  No.  10,970.  And  a  court  of  ad- 
miralty, which  has  obtained  full  Jari». 
diction  over  a  vessel  in  a  suit  to  en- 
force maritime  liens  thereon,  before  the 
Institution  of  bankruptcy  proceeding* 
against  the  owner,  is  not  deprived  of 
such  Jurisdiction  by  the  adjudication  in 
bankruptcy,  but  will  retain  jurisdiction 
and  determine  all  questions  with  re- 
spect to  such  liens.  The  Phflomena 
(D.  G.  1911)  200  Fed.  859;  The  Bethu- 
lia   (D.  C.  1911)  200  Fed.  862. 

12.  Attarnay'a  llan  for  servlcM^-llia 
institutioD  of  proceedings  in  bankrupt- 
cy will  not  displace  or  invalidate  an  at- 
torney's lien  on  securities  belonging  to 
tbe  bankrupt  in  tbe  posaeaaion  of  the 
attorney,  or  on  funds  collected  for  the 
bankrupt  or  a  Judgment  recovered  for 
him,  or  (aa  the  law  ie  in  some  states) 
npon  his  cause  of  action.  In  re  Eur- 
ich's  Ft.  Hamilton  Brewery  (D.  a 
1908)  158  Fed.  644,  19  Am.  Bankr.  Bep. 
798:  In  re  Baiter  &  Go.  (1907)  IM 
Fed.  22.  83  C.  C.  A.  106,  18  Am.  Bankr. 
Rep.  450;  Kneeland  v.  PenneU  (1907) 
54  Miac.  Rep.  43.  104  N.  Y.  Supp.  498; 
Clarke  v.  Clarke  (C.  C.  1853)  Fed.  Cas. 
No.  18279;  Hartman  v.  Swiger  (D.  a 
1914)  215  Fed.  986;  Scboecherr  v.  Van 
Meter  (1915)  216  N.  T.  548.  109  N.  E. 
625.  The  fact  that  an  attorney,  in 
drawing  up  tbe  bankrupt's  schedule  of 
asaets,  includes  certain  notes  or  securi- 
ties in  his  possession  does  not  estop 
him  from  claiming  a  lien  tbereon  far 
his  professional  services.  In  re  Brown 
(D.  C.  1812)  Fed.  Caa.  No.  1.984.  So 
when  a  suit  in  which  tbe  bankrupt  is 
the  plaintiff,  and  which  is  pending  and 
undetermined  at  the  time  of  the  bank- 
ruptcy, is  taken  up  and  prosecuted  by 
the  trustee,  an  attorney's  lien  for  com- 
ppnaation  for  services  rendered  in  the 
suit  prior  to  the  adjudication  in  InDk- 
ruptcy  is  preserved  and  is  binding  apon 
the  trustee.  In  re  Wilson  (D.  C.  1882) 
12  Fed.  235.  Attorneys  for  bankrupts 
were  not  entitled  to  a  lien  for  fees  for 
services  rendered  to  tlie  hantriipW 
subsequent  to  the  institution  of  tbe  pro- 
ceedings in  an  ancillary  suit  by  the  re- 
ceiver to  recover  moneys  belonging  to 
the  estate.  Musica  v.  Prentice  (C.  0, 
A.  1914)  211  Fed.  326.  affirming  de- 
cree In  re  A.  Musica  &  Son  (D,  C. 
1913)  205  Fed.  413,  Appeal  dismisaeJ 
Lazarus.  Michel  &  Lazarus  v.  Frentic* 
(1914)  34  S.  CL  851,  234  U.  S.  263.  58 
L.  Ed.  1305. 

13.  Vendors'  lltaa.— A  vendor's  lisa 
on  real  property  is  not  divested  by  tbe 
bankruptcy  of  tha  parchaaer.    ^  ra 
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I^ne  Lumber  Co.  (1914)  217  Fed.  550. 
133   C.  C.  A.  402;    Ex  parte  Drewry 
(D.    C.    1875)    Fed.    Cas.    No.    4,081; 
Deaton  v.  Soathern  Irr.  Co.  (Tex.  Civ. 
App.  1912)  144  S.  W.  294;   Stewart  ▼. 
Mercantile  Co.   (Tex.  Civ.  App.  1912) 
147  S.  W.  1166.     Compare  Bernard  v. 
Lea    (C.   C.   A.    1913)    210   Fed.   583. 
Where  a  trustee  in  bankruptcy  seeks  to 
quiet   title   to  land   the   bankrupt   bad 
contracted  to  purchase,  the  vendor  is 
entitled  to  a  lien  for  the  balance  of  the 
purchase  price  with  the  agreed  interest. 
Whalen  v.  Wolford  (1915)  150  P.  608, 
96    Kan.  211.     The  holder  of  a  note 
given  for  the  price  of  land  had  a  pur- 
chase-money   lien    on    the    land    para- 
mount to  all  other  demands  against  it, 
and  which  was  not  affected  by  the  pur- 
chaser's   bankruptcy.      Sheridan    State 
Bank  v.  Rowell  (D.  C.  1914)  212  Fed. 
529.    A  trustee  in  bankruptcy  of  a  ven- 
dee   held   not   a   purchaser   or  incum- 
brancer in   good   faith    and   for   value 
within  Rev.  Codes  Idaho,  §§  3441,  3443, 
though  entitled  to  the  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien 
by  legal  or  equitable  proceedings  under 
§  47a,  ante,  §  9631,  as  amended,  and 
hence   a  vendor's  lien  for   the   unpaid 
portion  of  the  price  was  valid  against 
the     vendee's    trustee    in    bankruptcy 
though  not  recorded.     Where  vendors 
of  real  property  bad  a  valid  lien  against 
the    bankrupt   vendee   for    the   unpaid 
portion  of  the  price,  such  lien  was  not 
affected  by  the  vendors'  failure  to  com- 
mence suit  to  foreclose  the  lien  prior  to 
the  institution  of  bankruptcy  proceed- 
ings.    In  re  Lane  Lumber  Co.   (D.  C. 
1913)  210  Fed.  82. 

Where  a  claimant  had  sold  goods  to 
the  bankrupt,  taking  his  notes  as  con- 
ditional payment,  but  retained  posses- 
sion of  the  property  until  after  the  ad- 
judication in  bankruptcy  and  after  the 
notes  fell  due  and  remained  unpaid,  it 
was  held  that  he  had  a  lien  for  the  un- 
paid portion  of  the  price,  which  •  the 
trustee  in  bankruptcy  must  recognize. 
In  re  Manuel  J.  Portuondo  Co.  (D.  C. 
1905)  135  Fed.  592,  14  Am.  Bankr. 
Rep.  337.  A  statute  providing  that 
property  shall  not  be  exempt  from 
claims  for  its  purchase  money  and  for 
the  seizure  and  sequestration  of  the 
property  in  a  suit  for  the  purchase 
money,  does  not  give  the  seller  of  per- 
sonalty a  lien  arising  at  the  time  of  the 
sale,  and  such  as  to  be  protected  by 
the  bankruptcy  act,  but  only  a  right  to 
gain  a  lien  by  attachment,  and  a  lien 
so  acquired  will  be  divested  by  the  ad- 
judication in  bankruptcy  of  the  pur- 
chaser within  four  months  thereafter. 
In  re  Wilkes  (D.  C.  1902)  112  Fed.  975, 
7  Am.  Bankr.  Rep.  574.  A  vendor's 
hen  may  also  be  reserved  by  the  con- 
tract of  the  parties,  and  will  be  pre- 
served in  bankruptcy  on  the  same  terms 
and  under  the  same  conditions  as  other 
liens.  In  re  Munde  Pulp  Co.  (1907) 
151  Fed.  732,  81  C.  C.  A.  116,  18  Am. 
Bankr.  Rep.  56;  National  Bank  of 
Commerce  y.  Williams  (1907)  159  Fed. 


615,  86  C.  C.  A  605,  20  Am.  Bankr. 
Rep.  79. 

A  contract  of  conditional  sale,  in 
which  the  seller  attempts  to  reserve 
for  himself  a  lien,  to  secure  paytnent  of 
the  price,  on  so  much  of  the  property 
as  may  remain  in  the  buyer's  hands 
and  on  the  proceeds  of  what  he  has 
sold,  is  generally  held  invalid  in  bank- 
ruptcy, unless  the  contract  is  filed  or 
recorded  like  a  chattel  mortgage.  Pon- 
tiac  Buggy  Co.  v.  Skinner  (D.  C.  1908) 
158  Fed.  858,  20  Am.  Bankr.  Rep.  206. 
Compare  American  Woodworking  Ma- 
chinery Co.  V.  Norment  (C.  C.  A.  1908) 
157  Fed.  801,  19  Am.  Bankr.  Rep.  679. 
But  failure  to  file  or  record  such  a  con- 
tract will  not  defeat  the  lien  in  bank- 
ruptcy, where  all  the  creditors  of  the 
bankrupt  had  actual  notice  of  the  sale 
and  its  conditions,  because  in  that  case 
the  trustee  would  represent  no  class  as 
to  which  the  condition  would  be  void, 
actual  notice  removing  the  necessity  of 
showing  constructive  notice.  In  re 
Bazemore  (D.  C.  1911)  189  Fed.  236, 
26  Am.  Bankr.  Rep.  494.  But  in  some 
states,  a  contract  of  this  kind  is  valid 
only  from  the  time  of  its  record,  as 
against  creditors  even  with  actual  no- 
tice, and  where  this  is  the  law,  it  would 
be  of  course  be  void  as  against  the 
trustee  in  bankruptcy.  In  re  Builders* 
Lumber  Co.  (D.  C.  1906)  148  Fed.  244, 
17  Am.  Bankr.  Rep.  449. 

14.  Statutory  Uens^— It  is  entirely 
within  the  power  of  a  state  legislature 
to  create  classes  of  liens  by  statutory 
enactment,  in  respect  to  property  with- 
in the  state,  and  such  liens,  being  oth- 
erwise valid,  will  be  protected  in  the 
bankruptcy  courts.  In  re  Burt  (C.  C. 
1874)  Fed.  Cas.  No.  2,209;  Moore  v. 
Green  (1906)  145  Fed.  472,  76  C.  C.  A. 
242,  16  Am.  Bankr.  Rep.  648.  But  be- 
fore a  creditor  can  claim  a  lien  given 
by  a  state  statute  on  property  of  a 
bankrupt,  he  must  perfect  the  same  as 
required  by  such  statute.  In  re  Frank- 
lin (D.  C.  1907)  151  Fed.  642,  18  Am. 
Bankr.  Rep.  218.  A  lien  which  derives 
its  existence  wholly  from  a  state  stat- 
ute, and  the  continuance  of  which  is  by 
such  statute  made  dependent  upon  the 
commencement  of  a  suit  in  a  state 
court  within  a  prescribed  time,  is  not 
preserved  as  a  valid  incumbrance  on 
the  bankrupt's  estate  when  no  suit  has 
been  instituted  in  the  state  court,  and 
no  step  taken  in  the  bankruptcy  pro- 
ceedings equivalent  to  such  suit,  with- 
in the  time  limited  by  the  law,  the  mere 
commencement  of  bankruptcy  proceed- 
ings not  being  a  sufficient  compliance 
with  the  statute.  In  re  Brunquest  (D. 
C.  1876)  Fed.  Cas.  No.  2,055.  Filing 
of  petition  in  bankruptcy  held  equiva- 
lent to  issuance  of  execution,  within 
Act  Pa.  June  16,  1836,  §  83  (P.  L.  777), 
relative  to  payment  of  rent  out  of 
property  taken  on  execution  and  sub- 
ject to  distress.  In  re  W.  R.  Kuhn  Co. 
(1915)  225  Fed.  13,  140  C.  C.  A.  473. 

If  the  lien  springs  directly  from  the 
statute,  or  from  the  acts,  transactions, 
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1913)  206  Fed.  623,  30  Am.  Binkr. 
Rep.  418;  In  re  Meyer  (D.  C.  1912) 
105  Fed.  633,  28  Am.  Bankr.  Kep.  17; 
In  re  Mitchell  (D.  C.  1902)  118  Fe4 
67,  8  Am.  Bankr.  Rep.  324;  MerdD  r. 
Orgain  (1909)  174  Fed,  772,  08  f.  C. 
A.  246,  23  Am.  Bankr.  Rep.  454;  L 
Trager  Co.  t.  Cavaroc  Co.  (1909)  124 
La.  611,  60  South.  598;  Shapiro  y. 
Thompson  (1909)  160  ALi.  363,  49 
South.  391;  McLean  v.  Klein  IC.  C. 
1876)  Fed.  Gas.  No.  8,884:  Anatia  t. 
O'Reilly  (C.  C.  1876)  12  N.  B,  B.  328, 
Fed.  Cas.  No.  665;  In  re  Trim  (D.  C. 
1871)  5  N.  B.  R.  23.  Fed.  Caa.  No. 
14,174;  Ei  parte  Morrow  (U.  C.  1869) 
2  N.  B.  R.  666,  Fed.  Caa.  No.  9^50; 
In  re  Wynne  (C.  0.  1868)  4  N.  B.  R. 
23,  Fed.  Cas.  No.  18,117;  In  re  Hoag- 
land  (D.  C.  1878)  18  N.  B.  R  53a 
Fed.  Caa.  No.  6,545;  In  re  DaDbim 
(D.  C.  1870)  Fed.  Caa.  No.  4.145;  In 
re  Eckenroth  (D.  C,  1876)  Fed.  Caa. 
No.  4.265;  Watson  v.  I*mar  (D.  C 
1842)  Fed.  Caa.  No.  17.287;  London 
V.  Blandford.  66  Ga.  150.  See  la  re 
Gallacher  Coal  Co.  (D.  C.  1913)  205 
Fed.  183,  29  Am.  Bankr.  Rep.  766. 
A  provision  in  a  coal  mine  lease,  giv- 
ing the  leaaor  a  lien  to  secure  all 
'amounts  that  might  become  due  under 
the  lease,  did  not  extend  to  a  claim  (or 
damages  caused  by  the  bankruptcy  ot 
tbe  lessee  and  conaequeDt  abandonmeaC 
of  the  leaae.  In  re  Gallacher  (kial  Co. 
(D.  C.  1913)  205  Fed.  183.  The  valid- 
ity of  a  lien  for  rent  reserved  in  an 
unrecorded  lease,  as  againat  a  tmate* 
in  bankruptcy,  waa  governed  by  the 
local  law.  Dellinger  v.  Waite-Threaher 
Co.  (C.  C.  A.  1015)  228  Fed.  606. 

Where  the  leaae  had  terminated,  but 
the  tenant  remained  in  poaaeaaion  un- 
der a  contract  to  purchase,  and  was  (o 
holding  at  the  time  of  his  hankniptcy. 
the  relation  ot  landlord  and  tenant  no 
longer  exlated,  and  the  landlord  bad 
no  lien  on  the  tenant'a  personal  prop- 
erty for  subspquently  accruing  rent  on 
the  nonperformance  of  the  contract  of 
purchase.  Des  Moines  NaL  Bank  v. 
Council  Bluffa  Sav.  Bank  (C.  C.  A. 
1906)  150  Fed.  301,  18  Am.  Bankr. 
Rep.  108.  A  landlord  baa  no  priority 
under  a  lease  containing  a  covenant 
coDBtituting  the  rent  a  lien  or  mortgaga 
on  all  goods  on  the  premises,  where 
auch  leaae  is  void  aa  against  the  cred- 
Itora  ot  the  tenant  for  not  having  been 
recorded  as  a  chattel  mortgage  under 
tbe  state  laws.  In  re  Dyke  (D.  C. 
1873)  9  N.  B.  R.  430.  Fed.  C»a.  No- 
4,227.  So,  where  the  leaaehold  interest 
of  the  bankrupt  tenant  is  sold  by  d* 
trustee,  the  landlord  haa  no  Uen  M  '''• 
proceeds  of  the  aate  for  rent  ©"verdu* 
at  tbe  time  of  the  bankruptcy,  it  ^ 
Ruppel  (D.  C.  1800)  07  Fed.  77&  * 
Am.  Bankr.  Bep.  233. 

Where  the  atate  law  is  such  that  the 
landlord'a  lien  attachea  to  goods  and 
chattela  on  the  demised  premiaei  vben 
the  seme  are  levied  on  under  an  execo- 
tion,  it  has  been  held  that  the  landlort 
cannot  fi'^im  a  Hen  in  tbe  baoknipu? 
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proceedings  against  the  tenant  by  rea- 
son of  the  levy  of  an  execution  on  the 
goods  within  four  months  prior  to  the 
bankruptcy  proceedings,  as  the  lien  of 
the  execution  would  be  dissolved  there- 
by. In  re  Wheal  ton  Restaurant  Co. 
(D.  C.  1906)  143  Fed.  921,  16  Am. 
Bankr.  Rep.  294;  In  re  Butler  (C.  C. 
1871)  6  N.  B.  R.  501,  Fed.  Cas.  No. 
2.236;  Appeal  of  Barnes  (1874)  76 
Pa.  50,  13  N.  B.  R.  543.  But,  on  the 
other  hand,  if  the  court  of  bankruptcy 
takes  possession  of  the  chattels  which 
would  be  liable  to  the  lien  and  orders 
them  sold,  its  process  may  be  regarded 
aa  an  equitable  execution,  for  the  pur- 
pose of  preserving  the  landlord's  lien, 
such  a  case  being  clearly  within  the 
equity  of  the  statute.  Longstreth  v. 
Pennock  (1874)  20  Wall.  575,  22  L.  Ed. 
451;  In  re  Hoover  (D.  C.  1902)  113 
Fed.  136,  7  Am.  Bankr.  Rep.  330.  But 
a  landlord  to  whom  rent  is  due  for  the 
ase  of  the  premises  by  the  bankrupt 
as  a  store  will  not  be  required  to  bring 
an  action  in  a  state  court  for  the  es- 
tablishment of  his  lien,  as  provided  by 
the  state  statute,  as  a  precedent  step 
to  the  assertion  of  his  rights  against 
the  bankrupt's  property  in  the  hands  of 
the  trustee,  but  he  may  at  once  prove 
his  debt  and  be  heard  in  the  court  of 
bankruptcy  in  support  of  his  claim  to 
priority.  In  re  Byrne  (D.  C.  1899)  97 
Fed.  762,  3  Am.  Bankr.  Rep.  268. 
But  where  the  statute  gives  the  lien, 
not  upon  mere  default  in  the  payment 
ef  rent,  but  upon  the  levy  of  a  dis- 
tress warrant,  the  landlord  will  have  no 
lien  available  in  the  bankruptcy  pro- 
ceedings unless  he  has  levied  his  dis- 
traint before  the  filing  of  the  petition  in 
bankruptcy.  In  re  Grovenstein- Bishop 
Co.  (D.  C.  1915)  223  Fed.  878;  In  re 
Potec  Brick  Co.  (D.  C.  1910)  179  Fed. 
525:  Morgan  v.  Campbell  (1874)  22 
WalL  381,  22  L.  Ed.  796;  In  re  Joslyn 
(D.  C.  1870)  3  N.  B.  B.  473,  Fed.  Cas. 
No.  7,550.  But  see  In  re  Rose  (D.  C. 
1869)  3  N.  B.  R.  265,  Fed.  Cas.  No. 
12,043.  The  fact  that  a  distraint  is 
necessary  to  perfect  the  inchoate  lien 
does  not  make  it  a  lien  "obtained 
through  legal  proceedings"  in  such  sense 
as  to  be  dissolved  by  the  adjudication 
in  bankruptcy  of  the  tenant  within  four 
months.  In  re  West  Side  Paper  Co. 
(1908)  162  Fed.  110,  89  C.  C.  A.  110, 
20  Am.  Bankr.  Rep.  660  (reversing 
[D.  C.  1908]  159  Fed.  241),  20  Am. 
Bankr.  Rep.  289;  In  re  Potee  Brick 
Co.  (D.  C.  1910)  179  Fed.  525;  Hen- 
derson V.  Mayer  (1912)  225  U.  S.  631, 
32  Sup.  Ct  699,  56  L.  Ed.  1233,  28 
Am.  Bankr.  Rep.  387. 

16.  Mechanics*  and  laborers'  llens^— 
The  liens  given  by  statute  to  me- 
chanics, subcontractors,  and  material- 
men are  not  dissolved  by  the  adjudica- 
tion in  bankruptcy  of  the  owner,  con- 
tractor, or  other  person  liable,  but  on 
the  contrary  are  preserved  and  may  be 
enforced  against  the  trustee  in  bank- 
ruptcy.   In  re  Grissler  (1905)  136  Fed. 


754,  69  C.  C.  A.  406,  13  Am.  Bankr. 
Rep.  508;  In  re  Cramond  (D.  C.  1906) 
145  Fed.  966,  17  Am.  Bankr.  Rep.  22; 
Hastings  v.  Thompson  (1911)  47  Pa. 
Super.  Ct.  424;  National  Fire  Proofing 
Co.  V.  Daly  (1910)  77  N.  J.  Eq.  583, 
78  Atl.  1135;  Clifton  v.  Foster  (1869) 
103  Mass.  233,  4  Am.  Rep.  539 ;  In  re 
Wilkinsburg  Borough  School  Dist. 
(1912)  234  Pa.  373,  83  Aa  410;  Felin 
V.  Conway  (1906)  32  Pa.  Super.  Ct. 
171;  Grainger  &  Co.  v.  Riley  (C.  C.  A. 
1913)  201  Fed.  901,  29  Am.  Bankr. 
Rep.  114;  Hildreth  Granite  Co.  v.  City 
of  Water vliet  (1914)  161  App.  Div. 
420,  146  N.  Y.  Supp.  449.  Persons 
furnishing  material  to  a  contractor  for 
use  in  the  construction  of  a  building 
have  no  claim  to  the  amount  due  the 
contractor  in  preference  to  his  general 
creditors,  where  they  are  not  entitled 
to  a  lien  under  the  mechanics'  lien  laws. 
In  re  Fowble  (D.  C.  1914)  213  Fed. 
676.  This  rule  applies  also  to  the 
statutory  liens  existing  in  some  states 
for  the  wages  of  labor.  In  re  Kerby- 
Dennis  Co.  (1899)  95  Fed.  116,  36  C. 
C.  A.  677,  2  Am.  Bankr.  Rep.  402;  In 
re  Laird  (1901)  109  Fed.  550,  48  C. 
C.  A.  538,  6  Am.  Bankr.  Rep.  1;  In 
re  Lowensohn  (D.  C.  1900)  100  Fed. 
776,  4  Am.  Bankr.  Rep.  79.  In  the 
case  last  cited,  it  appeared  that  a 
clothier  gave  out  garments  in  lots,  to 
different  tailors,  to  be  made  up  by  the 
piece  and  returned  in  whole  or  broken 
lots  for  examination,  and  to  be  paid 
for  at  stated  intervals  if  approved,  and 
the  tailors  employed  other  workmen  in 
making  up  the  goods.  It  was  held 
that,  as  against  the  estate  of  the  cloth- 
ier in  bankruptcy,  the  tailors  had  a  lien 
upon  all  articles  remaining  in  their 
hands,  not  only  for  the  work  done  upon 
those  articles,  but  also  for  work  done 
upon  any  portions  of  the  same  specific 
lot  which  had  been  returned  for  ex- 
amination and  not  yet  paid  for,  and 
also  that,  where  the  whole  of  a  par- 
ticular lot  had  been  returned  for  exam- 
ination, this  was  not  such  an  unqualified 
delivery  of  the  goods  as  to  deprive  the 
workmen  of  their  lien  for  labor  be- 
stowed on  that  lot,  unless'  there  had 
been  such  a  delay  in  afterwards  de- 
manding payment  as  would  amount  to  a 
waiver  of  the  lien.  Selling  agents  for  a 
bankrupt  manufacturing  company  on 
commission  held  not  entitled  to  a  lien 
for  their  services  as  "workmen,  labor- 
ers or  other  persons  performing  labor" 
by  contract,  under  Code  W.  Va.  1913, 
c.  75,  §  7  (sec.  3848).  In  re  Crawford 
Wollen  Co.  (D.  C.  1915)  218  Fed.  95L 
Liens  of  these  kinds  are  not  opposed 
to  either  the  terms  or  the  policy  of 
the  bankruptcy  law,  since  they  do  not 
in  any  way  prefer  one  creditor  at  the 
expense  of  another,  nor  diminish  the 
general  assets  of  the  debtor  otherwise 
applicable  to  the  payment  of  his  gen- 
eral creditors.  In  re  Coulter  (D.  O. 
1871)  5  N.  B.  R.  64,  Fed.  Cas.  No. 
3,276.  On  the  bankruptcy  of  a  con- 
struction company  under  contract  with 
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the  dty  and  the  appointment  of  an  an- 
cillary receiver,  held,  that  no  liens 
could  be  filed,  under  Municipal  Im- 
provements Liens  Act,  against  the  fund 
due  the  construction  company  from  the 
city.  John  Agnew  Co.  v.  Board  of  Ed- 
ucation of  City  of  Paterson  (1914)  89 
A.  1046,  decree  affirmed  (Err.  &  App. 
1914)  90  A.  1135. 

Although  the  local  law  requires  that 
a  mechanic's  or  materialman's  lien  shall 
be  perfected  by  the  filing  or  recording 
of  a  claim,  or  even  the  institution  of  a 
suit,  within  a  limited  time,  yet  this 
does  not  make  it  a  lien  "obtained 
through  legal  proceedings,"  in  such 
sense  that  it  will  be  dissolved  by  the 
subsequent  adjudication  in  bankruptcy 
of  the  debtor  within  four  months  there- 
after. In  re  West  Norfolk  Lumber  Co. 
(D.  C.  1902)  112  Fed.  759,  7  Am. 
Bankr.  Rep.  648;  In  re  Kerby-Dennis 
Co.  (1899)  95  Fed.  116,  36  C.  C.  A. 
677,  2  Am.  Bankr.  Rep.  402;  Id.  (D.  C. 
1899)  94  Fed.  818,  2  Am.  Bankr.  Rep. 
218;  In  re  Emslie  (1900)  102  Fed.  291, 
42  C.  C.  A.  350,  4  Am.  Bankr.  Rep. 
126;  In  re  Beck,  2  Nat.  Bankr.  News, 
532;  Holland  v.  Cunlifif  (1902)  96  Mo. 
App.  67,  69  S.  W.  737. 

If,  by  the  local  law,  the  lien  of  a  me- 
chanic or  materialman  arises  from  the 
doing  of  the  work  and  attaches  to  the 
building  from  that  time,  upon  the  con- 
dition subsequent  that  the  lien  creditor 
shall   file    or    record    a   certain   notice 
within  a  given  time,  the  lien  is  not  af- 
fected or  impaired   by   the  commence- 
ment of  bankruptcy  proceedings  between 
the  doing  of  the  work  and  the  filing  of 
the  notice,  but  the  notice  may  be  filed, 
and   the   lien   thereby  perfected,   after 
the  adjudication  in  bankruptcy,  provid- 
ed it  is  done  within  the  time  prescribed 
by   the   state   statute.     In   re   Coulter 
(D.  C.  1871)  5  N.  B.  R.  64,  Fed.  Cas. 
No.    3,276;   In    re    McAllister-Newgord 
Co.  (D.  C.  1912)  193  Fed.  285,  27  Am. 
Bankr.  Rep.  459;  In  re  Grissler  (1905) 
136  Fed.  754,  69  C.  C.  A.  406,  13  Am. 
Bankr.  Rep.  508;  In  re  Georgia  Handle 
Co.   (1901)  109  Fed.  632,  48  C.  C.  A. 
571.  6  Am.  Bankr.  Rep.  472;  In  re  Lil- 
lington  Lumber  Co.   (D.  C.  1904)   132 
Fed.    886,    13   Am.    Bankr.    Rep.    153; 
Crane  Co.  v.   Smythe    (1904)   94  App. 
Div.  53,  87  N.  Y.  Supp.  917;  Sabin  v. 
Connor    (D.   C.    1871)    Fed.    Cas.    No. 
12,197;   CUfton   v.   Foster   (1869)    103 
Mass.  233,  4  Am.  Rep.  539,  3  N.  B.  R. 
656;  In  re  Dey  (C.  C.  1872)  Fed.  Cas. 
No.  3.871;  Church  E.  Gates  &  Co.  v. 
Jno.  F.  Stevens  Const.  Co.  (1915)  169 
App.   Div.  221,  154  N.  Y.   Supp.  605; 
Moreau  Lumber  Co.  v.  Johnson  (N.  D. 
1914)    150   N.    W.    563.      But   if    the 
statute    gives   the   lien   only   from   the 
time  of  filing  the  notice,  this  must  be 
done  before  the  institution  of  the  pro- 
ceedings in  bankruptcy,  and  if  not,  the 
trustee    in    bankruptcy    will    take    the 
property  free  from  any  claims  of  me- 
chanics or  materialmen,  and  they  cannot 
thereafter  raise  a  lien  by  filing   their 
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notices.  In  re  Roeber  (1902)  121  Fed. 
449,  57  C.  C.  A.  565,  9  Am.  Bankr. 
Rep.  303;  In  re  Cramond  (D.  C.  1906) 
145  Fed.  966,  17  Am.  Bankr.  Rep.  22; 
Lazzari  v.  Havens  (1902)  39  Misc.  Rep. 
255,  79  N.  Y.  Supp.  395;  Garretson  v. 
Clark  (N.  J.  Eq.  1904)  57  Atl.  414;  In 
re  Sabin  (D.  C.  1875)  12  N.  B.  R.  142, 
Fed.  Cas.  No.  12,194;  Hildreth  Gran- 
ite Co.  V.  City  of  Watervliet  (1913)  82 
Misc.  Rep.  243,  143  N.  Y.  Supp.  867. 
Relative  to  the  question  of  certain 
creditors  of  a  bankrupt  contractor  be- 
ing entitled  to  priority  as  having  filed 
notices  of  Uen  within  30  days  of  com- 
pletion of  a  building,  the  bankrupt's 
trustee  is  bound  by  the  agreement  of 
the  contractor  and  building  owner  in 
extending  time  for  the  completion. 
Harrison  v.  KnafB  (Tenn.  1913)  161  S. 
W.  1003. 

Where  a  bank  advanced  money  to  a 
building  contractor  to  enable  him  to 
complete  his  contract,  in  consideration 
of  an  assignment  of  the  amount  due 
him  from  the  owner,  it  was  held  that 
the  bank  could  not  claim  a  lien  in  the 
character  of  a  laborer  or  a  material- 
man. Though  property  is  charged  with 
valid  liens  of  this  kind,  it  cannot  be 
withheld  from  the  control  of  the  court 
of  bankruptcy,  but  must  be  turned  over 
to  the  trustee  to  be  administered  for 
the  benefit  of  all  concerned,  due  recog- 
nition being  given  to  the  liens.  In  re 
Cramond  (D.  C.  1906)  145  Fed.  966, 
17  Am.  Bankr.  Rep.  22.  The  lien 
claimants  must  discontinue  any  pro- 
ceedings they  may  have  begun  in  the 
state  courts.  In  re  Cook  (D.  C.  1871) 
Fed.  Cas.  No.  3,151.  Nor  can  the 
claimant  insist  upon  his  lien  in  the  bank- 
ruptcy proceedings  if  he  has  previously 
waived  it  by  accepting  security  for  his 
debt,  unless,  indeed,  the  security  proves 
to  have  been  entirely  void.  In  re  Lynn 
Camp  Coal  Co.  (D.  C.  1908)  108  Fed. 
998,  22  Am.  Bankr.  Rep.  60. 

If  the  state  law  is  such  that  the  liens 
of  mechanics  relate  back  to  the  com- 
mencement of  the  building,  there  can 
be  no  priority  among  the  mechanics  in 
the  bankruptcy  proceedings,  but  they 
all  stand  upon  the  same  footing  and 
are  to  be  paid  in  full  or  pro  rata  as  the 
funds  may  suffice.  In  re  Hoyt  (D.  C. 
1873)   Fed.  Cas.  No.  6,805. 

17.  Liens  acquired  by  iegai  proceed- 
ings before  bankruptcy.— Under  sub- 
division "c"  of  this  Section,  if  the  en- 
forcement of  the  lien  will  work  a  pref- 
erence, it  is  not  necessary  that  the 
creditor  should  have  known,  or  had 
reasonable  cause  to  believe,  that  the 
debtor  was  insolvent,  or  that  the  lieo 
should  have  been  sought  and  permitted 
in  fraud  of  the  act.  In  re  Burrus  (D. 
C.  1899)  97  Fed.  926,  3  Am.  Bankr. 
Rep.  296.  Under  the  construction  giv- 
en to  this  provision,  an  attaching  cred- 
itor "obtains"  his  lien  when  proceed- 
ings instituted  by  him  result  in  its  at- 
taching to  an  ii^solvent's  estate  in  such 
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manner  as  to  effect  a  preference,  and 
the  debtor  "permits"  it  when  he  allows 
a  state  of  facts  to  exist  rendering  such 
lien  possible,  and  cannot  and  does  not 
in  good  faith  resist  it.  In  re  Arnold 
(D.  O.  1899)  94  Fed.'  1001,  2  Am. 
Bankr.  Rep.  180;  In  re  Burrus  (D.  G. 
1899)  97  Fed.  926,  3  Am.  Bankr.  Rep. 
296. 

But  under  the  wider  provisions  of 
clause  "f  of  this  section,  all  liens  ob- 
tained through  legal  proceedings  against 
an  insolvent  debtor,  within  four  months 
prior  to  the  filing  of  a  petition  in  bank- 
ruptcy by  or  against  him,  are  annulled 
by  his  adjudication,  irrespective  of  the 
question  whether  the  debtor  suffered  or 
permitted  the  lien  to  be  obtained,  and 
irrespective  of  any  knowledge  by  the 
creditor  of  the  debtor's  insolvency.  In 
re  Richards  (1899)  96  Fed.  935,  37  O. 
C.  A.  634,  3  Am.  Bankr.  Rep.  145.  But 
this  provision  of  the  statute  does  not 
apply  to  property  set  apart  by  the 
bankruptcy  court  as  exempt  Burcell 
v.  Goldstein  (1912)  23  N.  D.  257,  136 
N.  W.  243.  It  is  strictiy  necessary, 
that  the  lien  should  have  been  created 
within  four  months  before  the  filing  of 
the  petition  and  that  the  debtor  should 
have  been  insolvent  at  the  time  it  was 
created.  Gay  v.  Ray  (1007)  196  Mass. 
8,  80  N.  B.  693;  W.  S.  Danby  MiUinery 
Co.  V.  Dogan  (1907)  47  Tex.  Giv.  App. 
.'^23,  105  S.  W.  337. 

If  a  valid  lien  upon  particuhir  prop- 
erty or  a  fund  has  been  acquired  more 
than  four  months  before  bankruptcy 
proceedings,  its  enforcement  within 
that  time  is  not  an  illegal  preference 
under  the  bankruptcy  act.  Wood  v. 
Kerkeslager  (1909)  225  Pa.  296,  74 
Atl.  174.  An  order  of  a  referee  in 
bankruptcy,  directing  that  a  receiver 
take  charge  of  and  administer  as  part 
of  the  assets  certain  property  on  which 
a  valid  judicial  lien  had  been  obtained 
in  state  court  more  than  four  months 
prior  to  filing  of  petition  in  bankruptcy, 
held  erroneous.  In  re  Pilcher  &  Son 
(D.  C.  1916)  228  Fed.  139.  The  time 
and  manner  in  which  a  lien  attaches  to 
property  through  legal  proceedings  be- 
gun before  bankruptcy  depends  wholly 
upon  the  law  of  the  state  in  which  the 
property  is  located.  In  re  Schow  (D. 
C.  1914)  213  Fed.  614.  A  money  judg- 
ment rendered  in  a  state  court  pending 
bankruptcy  proceedings  does  not  impose 
a  lien  on  lands  forming  a  part  of  the 
bankrupt's  nonexempt  property.  Cham- 
bers V.  Kirk  (Okl.  1914)  139  P.  986. 

This  section  does  not  apply  to  a  lien 
obtained  by  a  landlord  by  a  levy  of  a 
distress  warrant  for  past-due  rent  un- 
der a  lease  entered  into  in  good  faith 
and  giving  him  the  right  to  resort  to 
that  remedy.  In  re  Robinson  &  Smith 
(1907)  164  Fed.  843.  88  G.  G.  A.  121, 
18  Am.  Bankr.  Rep.  663;  Schall  v.  Kin- 
sella  (1906)  117  La.  687,  42  South.  221. 
This  provision  of  the  statute  applies  to 
a  seizure  of  property  on  a  writ  of  re- 
plevin.   In  re  ^mes  Buggy  lb  Imple- 


ment Co.  (D.  O.  1904)  130  Fed.  977, 

12  Am.  Bankr.  Rep.  477;  In  re  Wein- 
ger,  Bergman  &  Go.  (D.  G.  1913)  126 
Fed.  876,  11  Am.  Bankr.  Rep.  424;  In 
re  Haynes  (D.  G.  1903)  123  Fed.  1001, 
10  Am.  Bankr.  Rep.  715.  And  it  ap- 
plies to  the  lien  secured  by  the  filing 
of  a  creditor's  bill.  In  re  Potee  Brick 
Go.  (D.  C.  1910)  179  Fed.  626.  Where 
a  receiver  of  a  corporation  appointed 
by  a  state  court  did  not  take  possession 
nor  qualify  until  less  than  four  months 
prior  to  bankruptcy  of  the  corpora- 
tion, the  bankruptcy  court  will  controL 
Stacey  v.  McNicholas  (Or.  1915)  148  P. 
67.  The  taking  possession  of  property 
of  a  corporation  by  a  court  through  re- 
ceivers in  a  creditor's  suit  constitutes  a 
**levy,"  and  the  jurisdiction  of  the  court 
over  the  property  is  not  affected  by 
bankruptcy  proceedings  against  the  cor- 
poration instituted  more  than  four 
months  thereafter.  Blair  v.  Brailey 
(1916)  221  Fed.  1,  136  G.  O.  A.  624, 
certiorari  denied  (1916)  35  S.  Gt  938, 
238  U.  S.  634,  69  L.  Ed.  1499.  This 
section  applies  to  a  suit  to  reach  and 
subject  the  surplus  income  of  an  es- 
tate held  in  trust  for  the  debtor.  In 
re  Tiffany  (D.  G.  1914)  133  Fed.  799. 

13  Am.  Bankr.  Rep.  310.  And  it  ap- 
plies to  a  suit  to  vacate  a  chattel  mort- 
gage, as  being  invalid  against  creditors. 
Dunn  Salmon  Go.  v.  Pillmore  (1907) 
65  Misc.  Rep.  646,  106  N.  Y.  Supp.  88. 
A  creditor  who  sues  on  behalf  of  all 
creditors  to  set  aside  a  fraudulent  con- 
veyance by  the  debtor  does  not  thereby 
acquire  a  lien,  within  the  meaning  of 
this  section,  providing  that  liens  ac- 
quired within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  are 
void.  Blick  v.  Nimmo  (1913)  88  A.  116, 
121  Md.  139. 

A  mortgage  creditor  does  not  lose 
his  lien  by  suing  for  and  obtaining  a 
decree  of  foreclosure  and  an  advertise- 
ment of  the  property  for  sale,  with- 
in four  months  prior  to  the  debtor's 
bankruptcy,  for  the  lien  is  not  one  cre- 
ated by  the  decree,  but  by  the  mort- 
gage itself.  In  re  Gerdes  (D.  G.  1900) 
102  Fed.  318,  4  Am.  Bankr.  Rep.  346. 

Where  property  of  a  bankrupt,  at  the 
time  of  the  bankruptcy,  is  in  the  law- 
ful custody  of  a  state  court  under  sei- 
zure in  a  pending  suit  begun  within 
four  months,  the  court  of  bankruptcy 
has  power  to  stay  such  suit  and  to  di- 
rect the  property  to  be  turned  over  for 
administration  in  the  bankruptcy  pro- 
ceedings. Orr  V.  Tribble  (D.  G.  1907) 
168  Fed.  897,  19  Am.  Bankr.  Rep.  849. 

IB.  Lien  of  attachment.»The  lien  ac- 
quired by  an  attachment  of  the  proper- 
^  of  an  insolvent  debtor  is  a  lien  "ob- 
tained through  legal  proceedings,"  both 
on  general  principles  and  by  the  explic- 
it description  of  it  as  such  in  the 
bankruptcy  law,  and  is  dissolved  by 
the  filing  of  a  petition  in  bankruptcy  by 
or  against  the  debtor,  if  that  occurs 
within  four  months  after  its  date.    Bear 
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e  debtor,  and  a  transfer 
attached  property,  prior 
:ineut  of  the  truBtPe  in 
ee  not  so  alter  tbe  rights 
as  to  entitle  tbe  attach- 
<  preference  in  the  pay- 
idgment  he  may  obtain. 
vies     (1874)    58    N.    Y. 

rt   af  diHOlution  of  at- 

!  effect  of  the  diaaolution 
lent  by  the  commence- 
edings  in  bankruptcy  is 
ittached  property.    Bank 

Mnlley  (1910)  103  Tex. 

1004;  Lebman,  Stern  & 
in  &  Co.  (1813)  132  La. 
212.  This  result  follows 
■r  of  dissolution  may  be 
»iiFt  where  the  action  is 


pending.  Sullivan  v.  Rabb  (ISSB)  SB 
Ala.  433,  5  South.  746.  See  E1d(  t. 
Will  J.  Block  Amusement  Co.  (1908) 
193  N.  T.  608.  86  N.  B.  1126.  A  pnr- 
cbater  of  the  property  niider  tbe  at- 
tachment has  no  standing  to  maintain 
a  bill  to  clear  his  title  or  set  adde  caa- 
veyances.  Hatfield  v.  MoUer  (C.  G 
1880)  4  Fed.  717.  Further  proceedisn 
in  the  suit  in  which  the  attachment  was 
issued  may  be  enjoined  by  the  court  of 
bankruptcy.  In  re  Bellows  (C,  0, 
1844)  Fed.  Cas.  No.  1*78;  0.  Tennant 
Sons  &  Co.  V.  New  Jersey  Oil  &  Med 
Co.  (1912)  78  Misc.  Rep.  497,  139  N. 
T.  Snpp.  1023:  Pope  v.  Title  Goaraoty 
&  Surety  Co.  (1913)  162  Wis.  611,  140 
N.  W.  348;  In  re  Federal  Biscuit  Co. 
(C.  C.  A.  1B13)  203  Fed.  37,  29  Am. 
Bankr.  Bep.  393.  The  attached  prop- 
erty must  be  surrendered  to  tbe  tms- 
tee  in  bankruptcy.  New  Orleans  Add 
&  Fertilizer  Co.  v.  GHssom  (1902)  79 
Miss.  662,  31  South.  336.  But  if  the 
property  attached  has  already  been  sold 
and  the  proceeds  paid  over  to  tbe  at- 
taching creditor.  It  is  doubtful  whethei 
he  can  be  made  to  refund  tbem  at  tbe 
suit  of  the  trustee.  Botts  v.  Hammond 
(C.  G.  A.  19001  99  Fed.  917,  3  Am. 
Bnnkr.   Rep.   775. 

20.  Llan  by  garnishment.— Tbe  renitt- 
tion  of  a  judgment  against  the  gsr- 
nisbee  creates  a  lien  on  the  fund  or 
property,  aad  even  Ihe  service  ot  the 
writ,  before  judgment,  if  it  does  not 
create  a  lien,  at  least  raises  s  spedfic 
rigbt  to  a  lien  and  in  either  case  the 
right  or  preference  secured  by  the  cred- 
itor ia  "obtained  through  legal  pro- 
ceedings," in  such  sense  as  to  be  dis- 
solved by  tbe  subsequent  adjudicstiDll 
of  the  debtor  within  four  months.  In 
re  Hansford  (C.  C.  A,  1912)  IW  Fed. 
658,  28  Am.  Bankr.  Bep.  78;  Longley 
Bros.  V.  McCnnn  (1909)  90  Ark.  252, 
110  S.  W.  268:  Fairlamb  v.  Smedley 
Const  Co.  (1908)  36  Pa.  Super.  CL  17: 
Hobbs  V.  Thompson  (1909)  160  Ala.  3«), 
49  South.  787,  18  Ann.  Cas.  381;  Cav- 
anangb  v.  Fenley  (1905)  94  Minn.  504 
Itti  N.  W.  711.  110  Am.  St  Bep.  3S2; 
Wilbur  v.  Wilson  (C.  C.  1876)  Fed. 
Cas.  No.  17,637;  Howe  v.  Union  Int 
Co.  (1872)  42  Cal.  G28;  In  re  Peck 
(D.  C.  1877)  16  N.  B.  It.  48.  Fed.  Cas. 
No,  10,SS6.  See  London  Guarantee  4 
Accident  Co.  v.  Mossnesa  (19031  108 
IlL  App.  440.  Where  an  attachment  ii 
sued  out  against  a  defendant  within 
four  months  of  bis  bankruptcy,  and  u 
dissolved,  a  garnishment  in  aid  of  radi 
attachment  falls  with  it  Hobaon- 
Starnea  Coal  Co.  v.  Alabama  Coal  * 
Coke  Co.  (Ala.  1014)  66  80.  622.  The 
effect  is  to  vest  in  and  transfer  to  tbe 
trustee  in  bankruptcy  the  indebtedneM 
of  tbe  gurnisbee  to  the  banknipl-  '^ 
be  alone  has  the  right  to  claim  and  col- 
lect it  Wright-Dallon-BeU-Ancnor 
Store  Co.  v.  Sanders  (1910)  142  «»■ 
App.  50,  126  a  W.  517;  Peck  Lmn- 
ber  Co.  V.  Mitchell,  1  Nat.  Bankr.  Nem 
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262.  Where  a  gnmisher  has  notice  of 
a  prior  lien  on  the  money  which  he  at- 
tempts to  garnish,  such  lien  will  prevail 
a^rainst  his  rights,  and  also  against  a 
trustee  in  bankruptcy  to  whom  the  mon- 
ey was  subsequently  transferred,  the 
latter  also  having  notice  of  the  prior 
lien.  Gardner  v.  Plantjers'  Nat.  Bank 
(1909)  54  Tex.  Civ.  App.  572,  118  S. 
W.  1146.  No  judgment  can  thereafter 
be  properly  rendered  against  the  gar- 
nishee in  the  suit  of  the  creditor. 
Wright-Dalton-Bell-Anchor  Store  Co. 
V.  Sanders  (19^0)  142  Mo.  App.  50,  125 
S.  W.  517.  And  if,  nevertheless,  a 
jndgment  is  so  rendered,  it  is  void,  and 
must  be  treated  as  a  nullity  whenever 
drawn  in  question  whether  directly  or 
coUaterally.  In  re  Heals  (D.  C.  1902) 
116  Fed.  530,  8  Am.  Bankr.  Rep.  639. 
And  the  decree  of  the  federal  court 
adjudicating  the  principal  debtor  a 
bankrupt  will  constitute  a  complete  de- 
fense to  any  attempt  to  enforce  a  judg- 
ment rendered  by  the  state  court 
against  the  garnishee.  Hall  v.  Chica- 
go, B.  &  Q.  R.  Co.  (1910)  88  Neb.  20, 
128  N.  W.  645. 

21.  Date  of  attachment  or  garnish- 
ments—A  lien  by  attachment  or  gar- 
nishment secured  more  than  four 
months  before  the  filing  of  the  petition 
in  bankruptcy  is  not  dissolved  by  the 
adjudication,  but  remains  a  valid 
charge  on  the  property  or  fund,  which 
must  be  recognized  and  allowed  in  the 
bankruptcy  proceedings.  Doe  v.  Child- 
ress (1874)  21  WaU.  642,  22  L.  Ed. 
549;  Crowe  v.  Reid  (1876)  57  Ala.  281; 
Martin  v.  Lile  (1879)  63  Ala.  406; 
Daggett  V.  Cook  (1870)  37  Conn.  341; 
Carr  v.  Thomas  (1882)  18  Fla.  736; 
Bowman  v.  Warding  (1869)  56  Me. 
559;  Currier  v.  King  (1908)  81  Vt 
285,  69  Ati.  873;  Stickney  &  Babcock 
Coal  Co.  V.  Goodwin  (1901)  95  Me. 
246,  49  Atl.  1039,  85  Am.  St.  Rep.  408; 
Francis  Batchelder  &  Co.  v.  Wedge 
(1907)  80  Vt.  353,  67  Atl.  828;  Bloch 
Bros.  V.  Moore  (Ala.  1905)  39  South. 
1025;  Allen  v.  Ingalls  (1911)  33  Nev. 
281,  111  Pac.  34,  114  Pac.  758;  In  re 
Albrecht  (D.  C.  1877)  17  N.  B.  B. 
287,  Fed.  Cas.  No.  145;  In  re  Maher 
(D.  C.  1909)  169  Fed.  997,  22  Am. 
Bankr.  Rep.  290;  Holladay  v.  Hare 
(1886)  69  CaL  515,  11  Pac.  28;  Ress- 
meyer  v.  Norwood  (1912)  117  Md.  320, 
83  Ati.  347;  In  re  J.  L.  Philips  & 
Co.  (D.  C.  1915)  224  Fed.  628;  Light 
V.  Hunt  (Ga.  App.  1916)  87  S.  E.  763; 
Pelton  V.  Sheridan  (Or.  1914)  144  Pac. 
410. 

To  constitute  an  attachment  of  per- 
sonal property,  the  officer  must  actually 
take  it  into  his  custody  and  control,  and 
the  mere  taking  of  a  receipt  for  cer- 
tain property,  followed  by  a  return 
that  he  had  attached  it  more  than 
four  months  before  the  bankruptcy 
proceedings,  though  it  would  estop  the 
receiptor  from  denying  that  there  was 
an  attachment,  is  not  enough  to  create 


a  lien  as  against  the  trustee  in  bank- 
ruptcy. In  re  Ashley  (D.  C.  1879) 
19  N.  B.  R.  237,  Fed.  Cas.  No.  581. 
See  Merceline  State  Bank  v.  Sinith 
(1906)  122  Mo.  App.  61,  98  S.  W.  104; 
In  re  Schow  (D.  C.  1914)  213  Fed. 
514. 

Having  a  valid  lien,  accruing  more 
than  four  months  before  the  bank- 
ruptcy, the  creditor  will  be  entitied  to 
prosejcute  his  action  to  judgment,  at 
least  so  far  as  to  obtain  a  decree  in 
rem  against  the  specific  property  at- 
tached, and  to  proceed  to  a  sale  of  the 
property  thereunder.  In  re  Snell  (D. 
C.  1903)  125  Fed.  154,  11  Am.  Bankr. 
Rep.  35;  May  v.  Courtnay  (1872)  47 
Ala.  185;  Hill.  v.  Harding  (1886)  116 
HL  92,  4  N.  E.  361;  GiUett  v.  Mc- 
Carthy (1880)  23  Kan.  668;  Stoddard 
V.  Locke  (1870)  43  Vt.  574,  5  Am. 
Rep.  308,  9  N.  B.  R.  71;  Bates  v. 
Tappan  (1868)  99  Mass.  376,  3  N.  B. 
R.  647.  See  Ray  v.  Wight  (1876)  119 
Mass.  426,  20  Am.  Rep.  333,  14  N.  B. 
R.  563.  If  the  proceeds  are  not  suffi- 
cient to  satisfy  his  whole  claim  against 
the  debtor,  he  may  come  into  the  bank- 
ruptcy proceedings  with  a  claim  for  the 
balance,  after  crediting  the  amount 
realized  under  the  attachment.  In  re 
Knight,  Yancey  &  Co.  (D.  C.  1911) 
190  Fed.  893,  26  Am.  Bankr.  Rep.  787. 

22.  Judgment  or  exeoutionw— A  credi- 
tor holding  an  unsatisfiied  judgment,  or 
an  execution  levied  on  property  of  the 
debtor,  can  claim  no  preference  or  ad- 
vantage over  other  creditors  if  the 
debtor  is  adjudged  bankrupt  within 
four  months  after  its  date.  The  judg- 
ment may  remain  as  a  provable  debt 
against  Uie  bankrupt,  but  its  lien  is 
lost.  In  re  Harrington  (D.  C.  1912) 
200  Fed.  1010,  29  Am.  Bankr.  Rep. 
666;  Severin  v.  Robinson  (1869)  27 
Ind.  App.  55,  60  N.  E.  966;  L.  Mohr  & 
Sons  V.  Mattox  (1904)  120  Ga.  962, 
48  S.  E.  410;  Burgett  v.  Paxton  (1881) 
99  111.  288.  Compare  Doyle  v.  Hall 
(1899)  86  HI.  App.  163.  As  merging  the 
original  cause  of  action,  as  an  obli- 
gation, as  an  evidence  of  debt,  as  the 
basis  for  a  new  suit,  as  evidence  in 
the  courts  of  another  state,  as  sub- 
ject to  revival  by  scire  facias,  and  in  all 
other  respects  save  only  the  question 
of  lien,  the  judgment  is  not  affected. 
See  Pope  v.  Tide  Guaranty  &  Surety 
Co.  (1913)  152  Wis.  611,  140  N.  W. 
348.  Where  a  judgment  is  rendered 
within  four  months  of  an  adjudication 
of  bankruptcy,  it  becomes  a  lien  on 
real  estate  which  the  trustee  does  not 
elect  to  take,  in  spite  of  subdivision 
"f '  of  this  section,  although  not  effec- 
tive as  against  the  trustee,  or  persons 
claiming  under  him,  or  the  insolvent 
personally.  McCarty  v.  Light  (1913) 
139  N.  Y.  S.  853,  155  App.  Div.  36. 
CONTRA,  People's  Nat.  Bank  of  Inde- 
pendence V.  Maxson  (Iowa,  1915)  150 
N.  W.  601.  The  provision  of  this  sec- 
tion applies  to  judgment  liens  on  ex- 

(11657) 


BANKRCPTCT  (|  67) 


(Tit  61 


People'i  Nat.  Bank  of 
.  Maxson  (Iowa,  I&IS) 

Where  a  iraatee  takes 
■  lien  at  a  Judgment 
itOF,  who  ia  subaequeDt- 
lankrapt,  the  rigbta  of 
tors  to  enforce  their 
:  gnutee  cannot  be  ev- 
iction of  tlie  trustee  In 
vhjch  they  Bre  not  iwr- 
:  fact  that  the  tniitee 
m  the  Bale  and  collect 

the  parcbase  money. 
ring  Oo.  v.  Scbcrmer 
17,  241  Pa.  381.  Where 
hia  interest  in  the  film 
more  than  four  months 
LkruptcT  .of  tbe  latter, 
itime  firm  creditors  re- 
enta  against  it,  the; 
M  tbe  sama  against  the 
pert;  in  tbe  possession 
cy  court,  but  were  only 
jibliah  tbeir  claima  in 
B.  Id  re  Suprenant  (D. 
■a.  470. 

to  whether  a  lien  arises 
■ry  of  an  execution  to 
>re  levy,  or  wbether  it 
'  held  under  a  contract 
■ale,  will  be  controlled 
tbe  state,  and  tbe  led' 
be  governed  by  tbe  de- 
lighest  tribunal.  Bear- 
aland  Plow  Co,  (1909) 
•4  C.  C.  A.  118.  22  Am. 
;  Pence  v.  Gocbran  (D. 
,  269. 

tcy  act  la  beld  appli- 
(tarticular,  not  only  to 
lered  in  contested  ac- 
to  Jadgnents  b;  confes- 
eeks  (D.  C.  1870)  4  N. 
.  Cae.  No.  17^50;   Jor- 

(1874)  40  Md.  401,  12 

Hoover  v.  Greenbaum 
T.  306.     And  to  judg- 


by 


In 


94    Fed. 
Rep.  606.     A  judgment 
!   for   a   violatiou   of   a 

municipal  ordinance  ia 

In  re  Green  (D.  O. 
.  870,  24  Am.  Bankr. 
idgment  lieu  on  proper- 
ase  price  obtained  with- 
prior  to  the  bankmptcy 
leld  not  protected  from 
■  adjudicatjon  by  a  state 
np.  St.  N.  J.  1910,  p. 
oTiding  that  a  a  a  gain  at 
e  should  be  no  exemp- 
h  a  Judgment     In  re 

1914)  215  Fed.  129. 
e   Judgment   which   tbe 

annuls  or  avoida,  but 
Terence  springing  from 
t  applies   only  to  Judg- 

B  Ben  on  property  is  a 
t  or  concomitant  Met- 
(1902)  187  U.  8,  174, 
,  47  L.  Ed.  122:    In  re 

0.  1900)  99  Fed.  928. 
.ep.  832.    A  decree  fore- 


closing a  mortcnge,  entered  vitbiii 
four  months  before  the  bankruptcy  of 

the  mortgagor,  is  not  a  Judgment  crest- 
ing a  lien,  such  as  to  be  rendered  void 
by  tbe  adjudication,  but  merely  a  de- 
cree for  tbe  enforcement  of  a  prior  lien, 
which  ia  not  affected  by  the  proceed- 
Inga  in  bankruptcy.  In  re  McKane  (D. 
0.  1907)  152  Fed.  733.  And  so.  a 
Judgment  disposaeaaing  a  tenant  ren- 
dered shortly  before  hia  bankriiptcy, 
is  not  one  which  creates  a  lien  on  his 
estate.  Plant  v.  Gorham  Mfg.  Co.  (D. 
C.  1909)  174  Fed.  852.  23  Am.  Bsnkr. 
Rep.  42. 

Where  a  Judgment  has  been  recover- 
ed, an  execution  issued  and  levied,  and 
a  sale  of  the  property  made  thereun- 
der, all  within  (our  months  prior  to  Ihe 
bankruptcy,  the  title  of  the  eiecotioD 
purchaser  is  eipreisly  saved  by  tbe 
statute  in  case  he  bought  in  good 
faith  and  for  value  and  without  notice, 
and  as  to  the  proceeds  of  the  sale, 
they  may  perhaps  be  recovered  by  the 
trustee  in  bankruptcy  If  they  yet  re- 
main in  tbe  bands  of  the  sheriff,  but 
not  after  they  have  been  paid  over  to 
tbe  judgment  creditor,  saviog  question! 
as  to  preference  or  fraud.  Nelson  v. 
Svea  Pub.  Co.  (D.  0.  1910)  178  Fed. 
136;  In  re  Bailey  (D.  G.  1906)  144 
Fed.  214,  16  Am.  Bankr.  Rep.  289; 
In  re  Franks  (D.  G.  1899)  96  Fed.  635, 
2  Am.  Bankr.  Rep.  634;  In  re  FcaDcis- 
Valentine  Co.  (D.  C.  1899)  93  Fed. 
953,  2  Am.  Bankr.  Rep.  1S8;  In  re 
Kenney  (D.  C.  189»>  95  Fed.  427.  2 
Am.  Bankr.  Rep.  494;  Dyson  v.  Har- 
per (1875)  64  Oa.  2S2;  aement  v. 
King  a910)  1G2  N.  G.  4f»6.  67  R  B. 
1023.  Compare  In  re  Breslauer  (D. 
C.  1903)  121  Fed.  910.  10  Am.  Bankr. 
Rt-p.  33. 

If  a  lien  was  gained  by  the  recoverr 
of  a  Judgment,  or  by  the  levy  of  an 
execution  thereunder,  more  than  four 
months  before  the  instltatian  of  bank- 
ruptcy proceedings,  it  is  not  dissolved 
or  affected  by  the  adjudication  of  tbe 
debtor,  but  tbe  creditor  is  entitled  ti 
claim  and  enforce  the  advantages  of  Us 
position.  In  re  Bruce  (D.  C.  1907)  IBS 
Fed.  123,  19  Am.  Bankr.  Rep.  7TD; 
United  States  FideU^  &  Gnarantj  Co, 
V.  Murphy  (1908)  4  Ga.  App.  IS,  80  S. 
E.  831;  Tucker  v.  Denico  (190B)  2T 
R.  1,  239.  81  Atl.  642;  Meirknrd  v. 
Helming  (1908)  139  Iowa,  437,  116  N. 
W.  785:  KamiEsky  v.  HorriEan  (1907) 
2  Ga.  App.  332,  58  S.  E.  497;  In  « 
Fuller  (D.  C.  1870)  4  N.  B.  B.  H* 
Fed.  Cas.  No.  5.148;  Virgin! a -CDr[>lJD" 
Chemical  Co.  v.  Rylee  (1913)  139  G». 
669.  78  8.  R.  27;  In  re  I/Horomeiflei 
(liXB)  140  Fed.  708,  77  C.  C.  A.  134. 
10  Am.  Bankr.  Rep.  850;  Id  re  K?" 
(D,  C.  1916)  228  Fed.  472;  BobinioB 
&  Co.  V.  Coaner  (1915)  136  La.  595,  «i 
South.  468.  Bankruptcy  procefiiiii(< 
do  not  discharge  vested  equitable  lienl 
of  judgment  creditors  acquired  more 
than  four  montha  before  the  baoknipt- 
cy  proceedings,  on  property  frandoleot- 
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ly  kept  from  creditors  in  snch  proceed- 
ings. Robinson  v.  Tischler  (Fla.  1915) 
67  So.  565.  An  execution  levied  on 
property  under  a  judgment  in  a  state 
court,  recorded  more  than  four  months 
prior  to  filing  of  a  voluntary  petition  in 
bankruptcy  by  the  judgment  debtor, 
held  to  give  a  valid  preferential  lien, 
in  view  of  Code  Ala.  1907,  |  4157, 
though  the  judgment  was  not  recorded 
in  a  county  to  which  the  property  was 
removed.  In  re  Pilcher  &  Son  (D.  O. 
1915)  228  Fed.  139.  Where  personal 
property  has  been  levied  on  under  a 
mortgage  fi.  fa.  more  than  four  months 
prior  to  the  adjudication  of  the  de- 
fendant in  execution  as  a  bankrupt,  and 
a  forthcoming  bond  has  been  given,  the 
seizure  by  the  bankruptcy  court  of  the 
property  levied  on  will  not  release  the 
surety  on  the  forthcoming  bond.  Kin- 
ney v.  Avery  &  Co.  (Ga.  App.  1914)  80 
S.  E.  663.  The  statute  does  not  af- 
fect the  lien  of  an  execution  levied 
within  the  four  months,  but  founded  on 
a  judgment  recovered  two  years  before. 
In  re  Easley  (D.  C.  1898)  93  Fed.  419, 
1  Am.  Bankr.  Rep.  715.  A  creditor 
who  obtained  a  judgment  against  the 
debtor  after  the  filing  of  a  petition  in 
bankruptcy  by  other  creditors  against 
the  debtor,  but  nearly  a  year  before 
the  adjudication  of  bankruptcy,  and 
who  filed  and  recorded  the  judgment 
over  four  months  before  the  adjudica- 
tion, did  not  thereby  obtain  a  preferred 
claim  under  the  bankruptcy  law.  In  re 
Octave  Mining  Co.  (D.  O.  1914)  212 
Fed.  457. 

If  the  lien  of  a  judgment  has  been  lost 
by  lapse  of  time,  and  the  judgment  has 
become  dormant  by  the  laws  of  the 
state,  there  is  no  lien  which  is  enforce- 
able in  bankruptcy.  In  re  Cozart  (D. 
C.  1870)  3  N.  B.  R.  508,  Fed.  Cas.  No. 
3,313.  Where  sale  under  execution  is- 
sued more  than  four  months  before 
bankruptcy  was  repeatedly  adjourned, 
and  would  not  have  been  adjourned 
without  consent  of  execution  creditor, 
held,  that  it  had  become  dormant  as 
against  trustee  in  bankruptcy.  In  re 
Zeis  (D.  C.  1916)  229  Fed.  472;  In  re 
Monarch  Acetylene  Co.  (D.  C.  1916) 
229  Fed.  474.  Where  an  execution 
has  been  returned  "nulla  bona,"  there 
Is  no  lien  enforceable  in  the  bankrupt- 
cy proceedings.  In  re  E.  Matthews  & 
Sons  (D.  C.  1908)  163  Fed.  127,  20 
Am.  Bankr.  Rep.  570.  But  this  is  not 
necessarily  the  case  because  a  sale 
under  the  execution  has  been  enjoined 
by  strangers.  In  re  Randolph  (D.  C. 
1911)  187  Fed.  186,  26  Am.  Bankr. 
Rep.  623.  An  execution  levied  upon 
property  after  the  filing  of  a  petition 
in  bankruptcy,  while  not  rendered  void 
by  subdivision  "f"  of  this  section,  which 
applies  only  to  liens  prior  to  the  filing 
of  the  petition,  creates  no  lien  which 
will  be  recognized  by  the  bankruptcy 
court  In  re  Schow  (D.  C.  1914)  213 
Fed.  514. 

The  validity  of  a  levy  which  is  YaUd 


under  the  state  law,  being  a  matter  of 
record,  is  conclusive  and  cannot  be  en- 
quired into  in  the  bankruptcy  proceed- 
ings, and  if  the  recital  of  a  levy  is 
false,  the  officer  may  be  held  to  answer 
for  it  to  the  proper  party,  but  this 
does  not  entitle  the  trustee  in  bank- 
ruptcy to  daim  or  hold  the  proceeds  of 
sale.  Armstrong  v.  Rickey  (D.  C.  1869) 
2  N.  B.  R  473,  Fed.  Cas.  No.  546. 

A  judgment  creditor  of  a  bankrupt, 
having  a  lieji  on  his  real  estate,  has  no 
'better  daim  than  any  other  creditor  to 
the  proceeds  of  a  fire  insurance  policy 
taken  by  the  bankrupt  for  his  own  ben- 
efit In  re  Balsier  (D.  C.  1914)  215 
Fed.  134. 

23.  Dissolution  of  liens  by  adjudica- 

tloiiw— Although  the  filing  of  the  peti- 
tion in  bankruptcy  fixes  the  date  from 
which  the  period  of  four  months  pre- 
ceding is  to  be  calculated,  with  refer- 
ence to  the  dissolution  of  liens  obtained 
within  that  period,  it  is  not  the  filing 
of  the  petition  which  vacates  the  lien 
but  the  adjudication  of  the  debtor  as 
a  bankrupt,  and  hence  if  an  adjudica- 
tion is  denied  and  the  petition  dismiss- 
ed, the  lien  remains  in  full  force.  Sul- 
livan V.  King  (1903)  31  Tex.  Civ.  App. 
432,  72  S.  W.  207.  And  even  where  the 
adjudication  is  duly  made,  it  does  not 
affect  valid  liens  on  such  of  the  debt- 
or's property  as  is  exempt  by  law.  In 
re  Snyder  (D.  0.  1914)  216  Fed.  989; 
First  International  Bank  of  Portal  v. 
Lee  (N.  D.  1913)  141  N.  W.  716;  Jew- 
ett  Bros  v.  Huffman  (1905)  14  N.  D. 
110,  103  N.  W.  408.  Compare  In  re 
Forbes  (1911)  186  Fed.  79,  108  C.  C.  A. 
191,  26  Am.  Bankr.  Rep.  355;  In  re 
Tune  (D.  C.  1902)  115  Fed.  906,  8 
Am.  Bankr.  Rep.  285. 

It  is  within  the  jurisdiction  of  the 
court  of  bankruptcy  to  order  that  the 
rights  obtained  under  the  levy,  attach- 
ment, or  other  lien  shall  be  preserved 
for  the  benefit  of  the  estate.  But  if  no 
such  order  is  made,  the  lien  is  dis- 
solved without  the  necessity  of  any 
judgment  to  that  effect  on  the  part  of 
the  court  of  bankruptcy.  Goodnough 
Mercantile  &  Stock  Co.  v.  Galloway  (D. 
C.  1909)  171  Fed.  940,  22  Am.  Bankr. 
Rep.  803;  Thompson  v.  Fairbanks 
(1903)  75  Vt  361,  56  Atl.  11,  104  Am. 
St.  Rep.  899;  Goodnough  Mercantile 
Co.  V.  Galloway  (1906)  48  Or.  239,  84 
Pac.  1049;  Watschke  v.  Thompson 
(1901)  85  Minn.  105,  88  N.  W.  263. 
But  it  is  entirely  proper  practice  for 
the  trustee  in  bankruptcy  to  apply  to 
the  state  court  where  the  proceeding 
is  pending  for  an  order  discharging  the 
attachment  or  other  lien.  Hardt  v. 
SchuylkiU  Plush  &  Silk  Co.  (1902)  69 
App.  Div.  90,  74  N.  Y.  Supp.  549;  Kent 
V.  Downing  (1871)  44  Ga.  116,  10  N. 
B.  R.  538;  Louden  v.  Kong  (1873)  50 
Ga.  302;  King  v.  Loudon  (1874)  53  Ga. 
64;  Dickerson  v.  Spaulding  (N.  Y.  1876) 
7  Hun,  288,  16  N.  B.  R.  313.  And  for 
this  purpose  he  need  not  make  himself 
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formally  a  party  of  record.  Louden  v. 
King  (1873)  50  Ga.  802;  King  v.  Lou- 
don (1874)  53  Ga.  64.  But  laches  of 
the  trustee  in  failing  to  move  for  the 
dissolution  of  an  attachment  which  is 
avoided  by  the  adjudication  in  bank- 
ruptcy will  not  validate  it.  Hardt  v. 
SchuylkiU  Plush  &  Silk  Co.  (1902)  69 
App.  Div.  90,  74  N.  Y.  Supp.  549.  The 
rights  of  the  parties  are  not  altered  by 
the  fact  that  a  receiver  of  the  debtor's 
estate  had  been  appointed  l)y  the  state 
court  and  the  attached  property  turned 
over  to  him.  Miller  v.  Bowles  (1874) 
58  N.  Y.  253.  But  if  the  property  has 
already  been  sold  under  the  process  of 
the  state  court,  the  title  of  the  pur- 
chaser is  not  impeachable  in  the  bank- 
ruptcy proceedings,  if  he  bought  in 
good  faith,  for  value,  and  without  no- 
tice. Zahm  V.  Fry  (C.  C.  1874)  Fed. 
Cas.  No.  18,198. 

This  section  relates  merely  to  levies, 
judgments,  attachments,  and  liens  ac- 
quired through  legal  proceedings,  and 
not  to  contractual  or  quasi  contractual 
liens.  Gray  v.  Arnot  (N.  D.  1915)  154 
N.  W.  268.  The  statute  does  not  op- 
erate upon  and  dissolve  liens  obtained 
by  execution,  levy,  attachment,  or  oth- 
er process,  as  against  all  the  world,  but 
only  a^  against  the  trustee  in  bankrupt- 
cy and  those  claiming  under  him.  Mc- 
Kenney  v.  Cheney  (1903)  118  Ga.  387, 
45  S.  E.  433;  Frazee  v.  Nelson  (1901) 
179  Mass.  456,  61  N.  E.  40,  88  Am.  St 
Rep.  391.  And  a  court  will  not  pre- 
sume the  appointment  and  qualifica- 
tion of  a  trustee,  merely  because  the 
bankruptcy  act  provides  for  such  ap- 
pointment, when  the  question  is  as  to 
the  discharge  of  a  lien  alleged  to  be 
invalidated  by  the  adjudication  of  the 
debtor.  Schoenthaler  v.  Rosskam 
(1903)  107  ni.  App.  427.  In  effect, 
this  statutory  dissolution  of  liens  is  for 
the  benefit  of  creditors,  not  for  the  ben- 
efit of  the  bankrupt,  and  as  to  him  all 
such  liens  remain  in  force  notwith- 
standing his  adjudication  in  bankrupt- 
cy, as,  for  instance  with  reference  to 
his  exempt  property  or  property  which 
the  trustee  disclaims  or  which  never 
comes  into  his  possession.  Miller  v. 
Barto  (1910)  247  111.  104,  93  N.  E. 
140;  Rochester  Lumber  Co.  v.  Locke 
(1903)  72  N.  H.  22,  54  Atl.  705.  And- 
nlthough  a  sale  of  land  on  execution 
within  four  months  before  the  defend- 
ant's adjudication  in  bankruptcy,  may 
be  avoided  by  his  trustee,  its  nullity 
cannot  be  pleaded  by  a  former  grantee 
of  the  same  property.  Hutchins  v. 
Cantu  (Tex.  Civ.  App.  1902)  66  S.  W. 
138.  Nor  does  the  adjudication  of  the 
principal  debtor  release  the  sureties  on 
a  replevin  bond  or  forthcoming  bond. 
Kaminsky  v.  Horrigan  (1907)  2  Ga. 
App.  332,  58  S.  E.  497;  Ehrlich  v. 
Sklamberg  (Mun.  Ct.  1909)  116  N.  Y. 
Supp.  602;  In  re  Federal  Biscuit  Co. 
(1914)  214  Fed.  221,  130  C.  C.  A.  635. 
Compare  Kaiser  v.  Richardson  (N.  Y. 
1874)  5  Daly,  301.    After  nullification 
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of  the  lien  of  attachment  by  the  filing 
of  a  petition  in  bankruptcy,  the  sheriff 
holds  merely  as  an  involuntary  bailee 
for  the  benefit  of  the  trustee.    Gray  ▼. 
Arnot  (N.  D.  1915)  154  N.  W.  268. 

24.  Insolvency     of    debtor.^Reasoii- 
able  cause  to  believe  a  person  to  be  in- 
solvent means  knowledge  of  a  state  of 
facts  which  would  put  a  prudent  man 
upon  inquiry  as  to  the  condition  of  the 
person  with  whom  he  is  dealing.    Rison 
V.  Knapp  (D.  C.  1868)  4  N.  B.  R.  349, 
Fed.  Cas.  No.  11,861;    In  re  McDon- 
ough    (D.   C.   1869)   3   N.   B.  R.  221, 
Fed.  Cas.  No.  8,775;    Webb  v.  Sachs 
(D.  C.   1877)    15  N.  B.  R.  168,   Fed. 
Cas.  No.  17,325;    Scammon  v.  Cole  (G. 
C.  1871)  5  N.  B.  R.  257,, Fed.  Cas.  No. 
12,432.      Reasonable   cause   to   believe 
the  debtor  insolvent  may  be  imputed  to 
a    creditor   when    he    knows    that  the 
debtor  cannot  pay  his  debts  in  the  or- 
dinary course  of  his  business.    Wilson 
V.  Brinkman  (D.  C.  1869)  2  N.  B.  B. 
468,  Fed.  Cas.  No.  17.794;   In  re  For- 
syth (D.  C.  1873)  7  N.  B.  R.  174,  Fed 
Cas.  No.  4,948.    Or  that  the  debtor  baa 
been   embarrassed  for  two  years,  bad 
made  small  payments  on  overdue  debts, 
has  unavaiiingly  applied  for  extensiona 
of  time,  has  been  pressed  by  his  cred- 
itors, and  has  declined  to  give  a  morV 
gage  on  the  ground  that  it  would  m* 
jure  his  credit.    Hall  v.  Wager    (C  0. 
1871)   5  N.  B.  R.  181,  Fed.  Oas-   No. 
5,951.     So  the  debtor's  repeated    t^' 
ure  to  fulfill  promises  in  regard  to  pay* 
ing  the  claim,  the  creditor  alsa    liaving 
knowledge  of  other  debts,  charg^es    bim 
with  notice  of  insolvency,   or    rea.s<>^" 
able  cause  for  belief.    In  re  Armstrong 
(D.   C.  1877)   16  N.  B.  R.   275,     *«^ 
Cas.    No.    539.      And    so    also,      wliere 
creditors  have  to  sue  for  the  colle<^ti"J^ 
of  accounts  long  overdue,  and  tb.e    ^  .    I 
or  submits  to  suits  on  claims    cl^»^* 
which  he  has  no  defense.    Stran^^l^^^rt-* 
Gregory   (D.  C.  1871)  4  N.  B.   :tt-^:': 
Fed.  Cas.  No.  13.522;    Mayer  ^-     *=*a. 
mann   (C.  C.  1872)   Fed.  Cas.  l!^^VaTl^ 


344;    Dunning  v.  Perkins  (C.  C 


Fed.  Cas.  No.  4,180.     Again, 


tbst 


creditor  takes  a  check,  the  facr 
payment  of  it  is  refused  puts  ^^^^^^^j^rf 
on  inquiry.  Warren  v.  Tentl:*  ^J, 
Bank  (D.  C.  1871)  5  N.  B.  R.  4r^-  *  7. 
Cas.  No.  17,200.  And  it  is  sal  cS ,  ^^nw 
the  existence  of  a  financial  cri  ^  ^^  ,  j^ 
panic  constitutes  of  itself  rea»^^*|j 
cause  to  believe  persons  other^^'^**^^^^ 
doubtful  circumstances  to  be  in»^^^  p 
In  re  Clarke  (D.  C.  1874)  10  N.  -^-  * 
21,  Fed.   Cas.  No.  2,843.  ^ 

Under  the  definition  of  insolve:**^^ 
accepted  in  the  application  of  ^^^^'^j 
bankruptcy  laws  (inability  to  J^^ 
debts  as  they  mature  in  the  oir^l^r: 
course  of  trade),  it  was  held  -C:^****  * 
creditor  who  has  knowledge  o^  *r 
transactions  by  the  debtor  out  o^  .  ^ 
ordinary  course  of  trade  is  put  \>I>o^  ^' 
quiry  as  to  his  solvency.  Scaiii**^*^,^  * 
Hobson  (D.  C.  1872)  Fed.  Oj 
12,434.    And  the  giving  of  a 


_  No. 


CIlT) 


BANKRUPTCY  (§  67) 


§  9651 


to  secure  prior  advances  or  a  pre-ex- 
isting debt  is  out  of  the  usual  course  of 
business,  and  is  therefore  a  circum- 
stance to  put  the  creditor  upon  inquiry. 
In  re  HoUand  (D.  O.  1876)  Fed.  Cas. 
No.  6.603;  Wager  v.  HaU  (1872)  16 
Wall.  584,  21  L.  Ed.  504.  But  compare 
Ex  parte  Packard  (D.  C.  1871)  Fed. 
Cas.  No.  10,650;  McLean  v.  Lafayette 
Bank  (C.  C.  1846)  Fed.  Cas.  No.  8,888. 
But  on  the  other  hand,  the  creditor  is 
not  to  be  charged  with  knowledge  of  his 
debtor's  insolvency,  or  reasonable  cause 
to  believe  in  it,  merely  from  the  fact 
that  he  knows  that  the  debtor  is  em- 
barrassed in  carrying  on  his  business 
for  want  of  means.  In  re  Wynne  (C. 
C.  1868)  4  N.  B.  R,  23,  Fed.  Cas.  No. 
18,117.  Or  that  the  debtor  was  short 
of  funds  on  the  particular  occasion,  and 
wished  the  creditor  to  take  a  note  and 
mortgage  in  substitution  for  a  check  on 
a  bank.  Collins  v.  Bell  (D.  C.  1870)  3 
N.  B.  R.  587,  Fed.  Cas.  No.  3,010.  So 
the  fact  that  a  person  doing  a  large 
business  obtains  renewals  of  his  com- 
mercial paper,  or  under  special  cir- 
cumstances pays  a  large  discount,  is 
not  notice  of  insolvency  where  it  ap- 
pears that  such  commercial  paper  was 
selling  at  equal  rates  in  the  market 
Golson  V.  Niehoff  (D.  C.  1871)  5  N.  B. 
R,  56,  Fed.  Cas.  No.  6,524.  And  in  a 
rural  commimity,  the  mere  non-pay- 
ment of  a  note  at  maturity  is  not  suf- 
ficient evidence  of  insolvency  to  put  a 
creditor  on  inquiry.  Shaffer  v.  Fritch- 
ery  (D.  C.  1871)  4  N.  B.  R.  548,  Fed. 
Cas.  No.  12,697. 

As  to  the  meaning  of  the  phrase  "con- 
templation of  bankruptcy,"  some  of  the 
decisions  imder  the  former  statutes  ap- 
plied the  strict  rule,  that  this  coiUd 
only  mean  the  debtor's  contemplation 
of  the  commission  of  an  act  denounced 
by  the  statute  as  an  act  of  bankruptcy, 
or  his  contemplation  of  a  decree  ad- 
judicating him  a  bankrupt  either  on  his 
own  petition  or  in  involuntary  proceed- 
ings. Buckingham  v.  McLean  (1851) 
13  How.  151,  14  L.  Ed.  91;  In  re  Craft 
(C.  C.  1868)  £  N.  B.  R.  Ill,  Fed.  Cas. 
No.  3,317;  In  re  Goldschmidt  (D.  C. 
1869)  3  N.  B.  R.  164,  Fed.  Cas.  No. 
5,520.  But  other  decisions  held  that 
the  phrase  means  contemplation  on  the 
debtor's  part  of  a  state  of  insolvency 
such  as  to  involve  a  thorough  break- 
ing up  of  his  business,  and  hence  some- 
thing more  than  insolvency  in  the  sense 
of  mere  inability  to  pay  debts  promptly 
and  as  they  mature.  Everett  v.  Stone 
(C.  C.  1844)  Fed.  Cas.  No.  4,577;  Mc- 
Lean V.  Lafayette  Bank  (C.  C.  1846) 
Fed.  Cas.  No.  8,888;  Hutchins  v.  Tay- 
lor (C.  C.  1842)  Fed.  Cas.  No.  6,953; 
In  re  Dibblee  (D.  C.  1869)  2  N.  B.  R. 
617,  Fed.  Cas.  No.  3,884;  Atkinson  v. 
Farmers*  Bank  (D.  O.  1844)  Fed.  Cas. 
No.  609.  Payments  made  or  securities 
given  by  a  party  who  knew  himself  to 
be  insolvent,  were  not  considered  as 
being  "in  contemplation  of  bankrupt- 
cy" if,  at  the  time,  he  fully  expected 


to  continue  his  business  and  retrieve 
his  losses.  Atkinson  v.  Farmers'  Bank 
(D.  C.  1844)  Fed.  Cas.  No.  609. 

Insolvency  of  persons  against  whom 
liens  specified  in  subdivision  "f*  of  this 
section  are  obtained,  held^  indispensable 

.  to  their  avoidance  under  that  section, 
and  to  the  jurisdiction  of  the  court  of 

'  bankruptcy  to  order  conveyance  or 
make  other  orders  to  that  effect  there- 
under. Stone-Ordean- Wells  Co.  v. 
Mark  (C.  C.  A.  1915)  227  Fed.  975. 
To  satisfy  the  statute,  it  is  necessary 
that  the  debtor  should  have  been  in- 
solvent at  the  time  the  lien  attached  or 
was  obtained.  If  he  was  then  solvent, 
the  lien  is  not  dissolved  by  his  sub- 
sequent adjudication  in  bankruptcy, 
though  it  be  within  four  months.  New- 
berry Shoe  Co.  V.  CoUier  (1910)  111 
Va.  288,  68  S.  E.  974;  Jackson  v.  Val- 
ley Tie  &  Lumber  Co.  (1908)  108  Va, 
714,  62  S.  E.  964;  D.  C.  Wise  Coal 
Co.  V.  Columbia  Zinc  &  Lead  Co. 
(3911)  157  Mo.  App.  315,  138  S.  W. 
67;  W.  S.  Danby  Millinery  Co.  v.  Do- 
gan  (1907)  47  Tex.  Civ.  App.  323,  105 
S.  W.  337.  And  his  insolvency  must 
be  alleged  in  any  proceeding  to  avoid  or 
discharge  the  lien,  and  proved  by  satis- 
factory evidence.  Simpson  v.  Van  Et- 
ten  (C.  C.  1901)  108  Fed.  199,  6  Am. 
Bankr.  Rep.  204;  Hardt  v.  Schuylkill 
Plush  &  Silk  Co.  (1902)  69  App.  Div. 
90,  74  N.  Y.  Supp.  549;  Kellogg-Mac- 
kay- Cameron  Co.  v.  William  Schmidt 
Baking  Co.  (1902)  101  111.  App.  209; 
In  re  Crafts-Riordon  Shoe  Co.  (D.  C. 
1910)  185  Fed.  931,  26  Am.  Bankr. 
Rep.  449. 

25.  Date  of  attaching  of  lien  as  af- 
fecting dissolution.— After  the  filing  of 
a  petition  in  bankruptcy  no  creditor  can 
gain  an  advantage  over  others  by 
fastening  any  kind  of  a  lien  upon  prop- 
erty of  the  bankrupt.  Cox  v.  State 
Bank  (O.  C.  1903)  125  Fed.  654,  11  Am. 
Bankr.  Rep.  112;  In  re  Engle  (D.  C. 
1901)  105  Fed.  893,  5  Am.  Bankr.  Rep. 
372;  Morgan  v.  Campbell  (1874)  22 
Wall.  381,  22  L.  Ed.  796;  Kinmouth  v. 
Braeutigam  (1902)  63  N.  J.  Eq.  103, 
52  Atl.  226. 

Certain  classes  of  liens  acquired 
within  four  months  prior  to  the  filing 
of  the  petition  are  expressly  avoided 
by  the  statute  upon  the  subsequent  ad- 
judication of  the  debtor,  such  as  the 
lien  of  an  execution  and  levy  on  per- 
sonal property.  Rothermel  v.  Moyer 
(1904)  24  Pa.  Super.  Ct  325.  And  the 
lien  acquired  by  an  attachment.  In  re 
Federal  Biscuit  Co.  (1914)  214  Fed. 
221,  130  C.  C.  A.  635;  Ernest  Wolff 
Mfg.  Co.  v.  Battreal  Shoe  Co.  (Mo. 
App.  1915)  180  S.  W.  396.  And  the 
lien  of  a  distress  warrant.  In  re  D. 
H.  Dougherty  Co.  (D.  C.  1901)  109 
Fed.  480,  6  Am.  Bankr.  Rep.  457;  In 
re  United  Motor  Chicago  Co.  (1915) 
220  Fed.  772,  136  C.  C.  A.  37a  And 
the  statutory  lien  acquired  by  proceed- 
ings against  a  manufacturing  corpora- 
tion by  a  laborer  in  its  employment    In 
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re  Monroe  Lamber  Go.  (D.  C.  1910) 
186  Fed.  252,  24  Am.  Bankr.  Rep.  371. 

Where  four  months  or  more  have  in- 
tervened between  the  attaching  of  the 
lien  and  the  institution  of  the  bank- 
ruptcy proceedings,  the  lien  is  not  an- 
nulled but  preserved.  In  re  Louisell 
Lumber  Co.  (1913)  209  Fed.  784,  126 
O.  G.  A.  508.  This  is  the  case  in  re- 
gard to  the  lien  of  an  attachment. 
Hurlbutt  V.  Brown  (1903)  72  N.  H.  236, 
55  AU.  1046;  Tucker  v.  Denico  (1905) 
26  B.  I.  560,  59  AU.  920.  And  the  Uen 
of  a  garnishment.  Citizens'  Nat.  Bank 
V.  Dasher  (Ga.  App.  1915)  84  S.  E.  482. 
And  the  lien  acquired  by  the  rendition 
and  entry  of  a  final  judgment.  In  re 
Harrington  (D.  C.  1912)  200  Fed.  1010; 
Hillyer  v.  Le  Roy  (1904)  179  N.  Y.  369, 
72  N.  B.  237,  103  Am.  St  Rep.  919. 
And  the  lien  obtained  by  levy  of  an  ex- 
ecution on  land.  Virginia-Carolina 
Chemical  Co.  v.  Rylee  (1913)  139  Ga. 
669,  78  S.  E.  27.  Or  by  the  docketing 
of  a  judgment  in  the  county  where  the 
debtor's  land  lies.  In  re  Dunavant  (D. 
C.  1899)  96  Fed.  542,  3  Am.  Bankr. 
Rep.  41.  As  applied  to  judgments,  the 
provisions  of  this  section  relate  only 
to  the  lien  of  the  judgment,  and  do  not 
render  unenforceable  against  a  surety 
a  judgment  rendered  against  a  bank- 
rupt principal  within  four  months  be- 
fore the  filing  of  the  petition  in  bank- 
ruptcy. Pope  V.  Title  Guaranty  & 
Surety  Co.  (1913)  152  Wis.  611,  140 
N.  W.  348. 

A  deed  takes  effect  from  its  delivery, 
if  there  are  no  restrictions  upon  the 
right  of  the  grantee  to  record  it,  and 
it  will  give  a  title  available  as  against 
a  trustee  in  bankruptcy  if  delivered 
more  than  four  months  before  the  be- 
ginning of  the  bankruptcy  proceedings, 
though  not  recorded  until  later.  Na- 
tional Bank  of  Fredericksburg  v.  Con- 
way (C.  C.  1876)  14  N.  B.  B.  513,  Fed. 
Cas.  No.  10,037.  The  lien  of  an  at- 
tachment is  not  dissolved  by  the  bank- 
ruptcy of  the  debtor  if  the  writ  was 
issued  more  than  four  months  before 
the  filing  of  the  petition  in  bankruptcy, 
though  it  was  amended  within  that  pe- 
riod to  cure  a  formal  defect  Harring- 
ton V.  Fire  Ass'n  (O.  O.  1877)  Fed. 
Cas.  No.  6,106. 

An  attachment  made  on  February  8th 
will  be  dissolved  by  an  adjudication  in 
bankruptcy  on  a  petition  filed  on  June 
8th  following,  and  the  time  of  day  when 
the  attachment  was  made  or  the  peti- 
tion filed  is  immaterial.  In  re  Warner 
(D.  C.  1906)  144  Fed.  987,  16  Am. 
Bankr.  Rep.  519;  Jones  v.  Stevens 
(1901)  94  Me.  582,  48  AU.  170.  The 
maxim  that  the  law  does  not  take  ac- 
<;ount  of  fractions  of  a  day  has  no  ap- 
plication to  transactions  in  bankruptcy, 
as  the  time  thereof  is  made  certain  by 
record.  Westbrook  Mfg.  CJo.  v.  Grant 
(1872)  60  Me.  88,  11  Am.  Rep.  181. 

A  creditor  who  brings  suit  against 
his  debtor  and  secures  the  issue  and 
levy  of  an  attachment,  more  than  four 
months  before  the  filing  of  a  petition  in 

(11662) 


bankruptcy  against  the  debtor,  acquires 
a  lien  which  will  not  be  dissolved  by 
the  adjudication  in  bankruptcy,  not- 
withstanding the  fact  that  the  judgment 
in  the  action,  which  enforces  the  lien, 
was  rendered  within  the  four-m<ftiths 
period.  Metcalf  v.  Barker  (1902)  187 
U.  S.  165,  23  Sup.  Ct  67,  47  L.  Ed. 
122,  9  Am.  Bankr.  Rep.  36;  In  re 
Crafts-Riordon  Shoe  Co.  (D.  C.  1910) 
185  Fed.  931,  26  Am.  Bankr.  Rep.  449; 
In  re  United  States  Graphite  C3o.  (D. 
C.  1908)  161  Fed.  583,  20  Am.  Bankr. 
Rep.  573;  In  re  Beaver  Coal  Co.  (1902) 
113  Fed.  889,  51  O.  C.  A.  519.  7  Am. 
Bankr.  Rep.  542;  In  re  Blair  (D.  C. 
1901)  108  Fed.  529,  6  Am.  Bankr.  Rep. 
206;  Jackson  v.  Valley  Tie  &  Lumber 
Co.  (1908)  108  Va.  714,  62  S.  E.  964; 
Pepperdine  v.  Bank  of  Seymour  (1903) 
100  Mo.  App.  387.  73  S.  W.  890;  Wake- 
man  V.  Throckmorton  (1902)  74  Conn. 
616,  51  Atl.  554;  Hurlbutt  v.  Brown 
(1903)  72  N.  H.  235,  55  AtL  1046;  Kit- 
tredge  v.  Warren  (1844)  14  N.  H.  509; 
Rowe  V.  Page  (1874)  54  N.  H.  190,  13 
N.  B.  R.  366;  Hudson  v.  Adams  (D.  C. 
1878)  18  N.  B.  R.  102.  Fed.  Cas.  No. 
6,832.  CONTRA,  see  In  re  Johnson 
(D.  C.  1901)  108  Fed.  373,  6  Am. 
Bankr.  Rep.  202;  DufBeld  v.  Horton 
(N.  Y.  1877)  10  Hun,  140.  16  N.  B.  B. 
59;  In  re  Cook  (C.  C.  1842)  Fed.  Cas. 
No.  3,152. 

The  equitable  lien  arising  from  a 
creditor's  bill  to  set  aside  a  fraudulent 
conveyance,  having  its  date  from  the 
filing  of  the  bill,  and  not  from  the  date 
of  the  decree  rendered  in  the  suit,  is 
not  avoided  by  the  bankruptcy  proceed- 
ings, where  the  bill  is  filed  more  than 
four  months  prior  to  the  petition  in 
bankruptcy,  though  the  decree  is  ren- 
dered within  such  four  months.  Met- 
calf V.  Barker  (1902)  187  U.  S.  165,  23 
Sup.  Ct  67,  47  L.  Ed.  122,  9  Am. 
Bankr.  Rep.  36;  Doyle  v.  Heath  (1900) 
22  R.  I.  213,  47  Atl.  213;  Snyder  v. 
Smith  (1904)  185  Mass.  58,  69  N.  E. 
1089;  Schoenthaler  v.  Rosskam  (1903) 
107  m.  App.  427;  Taylor  v.  Taylor 
(1900)  59  N.  J.  Eq.  86,  45  AtL  440; 
Iselin  V.  Goldstein  (1901) '35  Misc.  Rep. 
489,  71  N.  Y.  Supp.  1069;  Ninth  Nat 
Bank  v.  Moses  (1903)  39  Misc.  Rep. 
664,  80  N.  Y.  Supp.  617;  In  re  O'Con- 
nor (D.  C.  1899)  96  Fed.  943.  Com- 
pare In  re  Lesser  (D.  C.  1900)  100  Fed. 
433,  3  Am.  Bankr.  Rep.  815.  So,  also, 
the  title  of  a  receiver  appointed  in  pro- 
ceedings supplementary  to  execution  re- 
lates back  to  the  date  of  the  service  of 
the  order,  and  will  be  superior  to  that 
of  the  trustee  in  bankruptcy,  if  the  or- 
der was  served  more  than  four  months 
before  the  beginning  of  the  bankruptcy 
proceedings,  regardless  of  the  fact  that 
the  receiver  was  appointed  within  that 
period.  Arnold  v.  Greene  Gold-Silver 
Co.  (1910)  68  Misc.  Rep.  449.  125  N. 
Y.  Supp.  29;  Wrede  v.  Clark  (1909) 
132  App.  Div.  293,  117  N.  Y.  Supp.  6; 
Smith  V.  Meisenheimer  (1898)  104  Ky. 
753,  47  S.  W.  1087.  But  see  In  re 
O'Connor  (D.  G.  1899)  85  Fed.  943. 
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Where  the  law  of  the  state  gives  a  lien 
to  an  award  of  arbitrators,  it  is  valid 
against  the  trustee  in  bankruptcy  if  the 
award     was     made     more     than    four 
months  before  the  bankruptcy,  though 
the  judgment  confirming  it  was  obtain- 
ed within  that  time.     In  re  Koslowski 
(D,    C.   1907)    153   Fed.   823,   18   Am. 
Bankr.  Rep.  723.     The  lien  of  a  chat- 
tel mortgage  depends  upon  the  date  of 
its  execution,  and  not  upon  the  subse- 
quent act  of  the  mortgagee  in  taking 
possession  of  the  goods.    Thompson  v. 
Fairbanks  (1903)  75  Vt  361,  56  Atl.  11, 
104  Am.  St  Hep.  899.     But  see  Bank 
of    Leavenworth    v.    Hunt    (1870)    11 
Wall.   391,   20   L.   Ed.   190.     But   the 
merely  provisional  or  inchoate  lien  ac- 
quired  by  the  service  of  garnishment 
process,   which   under   the  law  of   the 
state     can     be     made     effective     only 
through  the  recovery  of  a  judgment  and 
a  levy  or  demand  thereunder,  is  not  of 
a    kind  to  be  preserved  in   the   bank- 
ruptcy proceedings  where  the  judgment 
was  given  within  the  four  months,  ir- 
respective of  the  time  when  the  process 
was  served.    In  re  Lesser  (D.  C.  1901) 
108  Fed.  201,  5  Am.  Bankr.  Rep.  326. 
But  compare  Albany  &  Northern  Ry. 
Co.  V.  Dunlap  Hardware  Co.  (1910)  8 
Ga.  App.  171,  68  S.  B.  868. 

Although  the  statute  speaks  of  the 
dissolution  of  liens  obtained  through  a 
suit  or  proceeding  which  was  "begun" 
against  a  person  within  four  months  be- 
fore his  bankruptcy,  this  does  not  nec- 
essarily refer  to  the  beginning  of  the 
suit  or  action  itself,  but  to  the  begin- 
ning of  that  part  or  branch  of  the 
proceedings  whose  special  object  is  to 
secure  a  lien  on  property.  In  re  Hig- 
gins  (D.  C.  1899)  97  Fed.  776,  3  Am. 
Bankr.  Rep.  364.  It  is  competent  for 
a  state  to  provide  by  law  that  the  lien 
of  a  judgment,  in  a  certain  class  of  cas- 
es, shall  relate  back  to  the  institution 
of  the  suit,  and  the  bankruptcy  law  will 
preserve  such  lien.  Voyles  v.  Parker 
(C.  C.  1880)  4  Fed.  210.  The  revival 
of  a  judgment  by  amicable  scire  facias 
and  confession,  though  within  four 
months,  thereafter  the  debtor  is  adjudg- 
ed bankrupt,  is  not  in  fraud  of  the 
bankruptcy  law.  Kemmerer  v.  Tool 
(1876)  81  Pa.  467,  12  N.  B.  R.  334. 
The  lien  obtained  by  the  levy  of  an  ex- 
ecution on  property  newly  purchased 
or  acquired  by  the  debtor,  within  four 
months  prior  to  the  bankruptcy,  will 
be  dissolved  by  the  adjudication,  though 
the  judgment  was  entered  more  than 
four  months  previously.  In  re  Darwin 
(1902)  117  Fed.  407,  54  C.  O.  A.  581, 
8  Am.  Bankr.  Rep.  703;  In  re  Spacht 
(1900)  2  Nat  Bankr.  News,  238.  And 
so  will  the  lien  obtained  on  land  in  an- 
other county  within  the  four-months  pe- 
riod, by  the  transfer  to  that  county  of 
an  older  judgment.  Mencke  v.  Rosen- 
berg (1902)  202  Pa.  131,  51  AU.  767,  90 
Am.  St.  Rep.  618.  So,  although  a  judg- 
ment may  have  been  standing  for  sever- 
al years,  yet  if  garnishment  proceedings 


founded  on  it  were  begun  within  four 
months  before  the  bankruptcy  of  the 
debtor,  the  lien  thereby  acquired  will 
be  dissolved.  Armour  Packing  Co.  v. 
Wynn  (1904)  119  Ga.  683,  46  S.  E. 
865.  And  so  of  an  attachment  sued 
out  within  the  prescribed  period,  no 
matter  how  long  the  original  action 
may  have  been  pending.  In  re  Higgins 
(D.  C.  1899)  97  Fed.  775,  3  Am.  Bankr. 
Rep.  364,  disapproving  In  re  De  Lue 
(D.  C.  1899)  91  Fed.  510, 1  Am.  Bankr. 
Rep.  387.  Where  a  creditor  holding  a 
note  with  warrant  of  attorney  to  con- 
fess judgment  enters  up  judgment  there- 
on and  levies  on  the  debtor's  property, 
the  latter  being  then  insolvent,  and 
within  four  months  thereafter  a  peti- 
tion in  bankruptcy  is  filed  by  or  against 
the  debtor,  the  lien  is  dissolved,  not- 
withstanding the  fact  that  the  note 
was  given  more  than  four  months  be- 
fore and  at  a  time  when  the  debtor 
was  solvent.  In  re  Richards  (1899)  96 
Fed.  935,  37  C.  C.  A.  634,  3  Am.  Bankr. 
Rep.  145;  In  re  Rhoads  (D.  C.  1899) 
98  Fed.  399,  3  Am.  Bankr.  Rep.  380; 
In  re  Engle  (D.  C.  1901)  105  Fed.  893, 

5  Am.  Bankr.  Rep.  372;  Ferguson  v. 
Greth  (1900)  195  Pa.  272,  46  Ati.  735, 
78  Am.  St.  Rep.  812. 

26.  Rights  of  bona  flde  purchasers.— 

An  adjudication  in  bankruptcy  does  not 
affect  the  title  acquired  by  a  bona  fide 
purchaser  at  a  sale  under  a  levy,  judg- 
ment, attachment,  or  other  lien,  pro- 
vided he  bought  without  notice  of  the 
debtor's  insolvency  or  of  his  intention 
to  prefer  a  creditor  or  work  a  fraud 
upon  the  act,  and  without  reasonable 
cause  *for  inquiry  into  the  circumstanc- 
es in  this  respect.    In  re  Alabama  Goal 

6  Coke  Co.  (D.  C.  1913)  210  Fed. 
940;  Dreyer  v.  Kicklighter  (D.  C. 
1916)  228  Fed.  744;  In  re  Kenney  (D. 
C.  1899)  95  Fed.  427,  2  Am.  Bankr. 
Rep.  494;  State  Bank  v.  Munroe 
(1902)  109  111.  App.  34;  Jones  v. 
Springer  (1909)  15  N.  Mex.  98,  103 
Pac.  265.  Where  a  bank  took  an  as- 
signment of  certain  accounts  receivable 
fiom  the  bankrupt  to  secure  a  present 
loan,  within  fonr  months  prior  to  bank-, 
ruptcy,  in  good  faith  and  without  notice 
or  reasonable  cause  for  inquiry,  it  was 
entitled  to  the  benefit  of  its  lien  as 
against  a  subsequent  attachment  sought 
to  be  preserved  for  the  benefit  of  the 
estate.  In  re  Alabama  Coal  &  Coke 
Co.  (D.  C.  1913)  210  Fed.  940. 

The  provision  of  this  section  saving 
the  rights  of  bona  fide  purchasers  is 
intended  only  for  their  benefit,  and 
affords  no  protection  to  the  creditor 
m  the  execution  or  attachment.  In 
re  Kaupisch  Creamery  Co.  (D.  C.  1901) 
107  Fed.  93,  5  Am.  Bankr.  Rep.  790. 
Nor  to  one  acting  in  concert  or  collu- 
sion with  the  creditor.  In  re  Goldberg 
(D.  C.  1903)  121  Fed.  578,  10  Am. 
Bankr.  Rep.  97.  Nor  to  the  officer 
making  the  sale  or  who  holds  the  pro- 
ceeds thereof.  Jones  v.  Stevens  (1901) 
94  Me.  582,  48  Atl.  170;    In  re  Ken- 
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ney  (D.  0.  1899)  95  Fed.  427,  2  Am. 
Bankr.  Rep.  494. 

Surrounding  circumstances,  leading 
an  ordinarily  prudent  business  man  to 
conclude  that  execution  debtor  is  in- 
solvent, will  deprive  purchaser  at  ex- 
ecution sale  of  status  of  bona  fide  pur- 
chaser. Dreyer  v.  Kicklighter  (D.  C. 
1916)  228  Fed.  744.  A  person  is  not 
to  be  considered  a  bona  fide  purchaser, 
'viho,  in  addition  to  knowledge  of  sus- 
picions circumstances,  is  aware  that  he 
is  purchasing  a  large  and  valuable 
amount  of  property  at  a  grossly  in- 
adequate consideration.  In  re  Gold- 
berg (D.  C.  1903)  121  Fed.  578,  10  Am. 
Bankr.  Rep.  97.  Where,  a  few  days 
before  an  execution  sale,  one  who  be- 
came the  purchaser  was  handed  a  copy 
of  the  debtor*8  assignment  for  the  ben- 
efit of  creditors,  and  the  debtor  was 
present  at  the  sale  and  publicly  an- 
ncunced  that  he  was  insolvent,  and  the 
assignee  exhibited  the  assignment  and 
forbade  the  sale,  the  purchaser  had 
reasonable  cause  to  believe  that  the 
sale  would  not  stand,  and  he  cannot 
hold  his  purchase  against  the  trustee  in 
bankruptcy  of  the  debtor.  Brown  v. 
Case  (1901)  180  Mass.  45,  61  N.  E. 
279.  And  the  same  rule  has  been  ap- 
plied against  the  purchaser  at  an  ex- 
ecution sale  who  merely  had  heard 
rumors  that  the  debtor  had  already 
been  adjudged  bankrupt,  this  being  suf- 
ficient to  put  him  upon  inquiry.  Wal- 
lace V.  Camp  (1901)  200  Pa.  220,  49 
Atl.   942. 

27.  RIohta  of  trustee  as  to  property 
affected  by  liens./— Where  the  Uen  of  an 
attachment,  execution,  or  other  writ 
is  dissolved  by  the  adjudication  of  the 
debtor  as  a  bankrupt  within  four 
months,  it  is  the  right  and  duty  of  the 
trustee  in  bankruptcy  to  demand  and 
recover  the  property  affected  from  the 
possession  of  the  officer  holding  it  un- 
der the  writ.  In  re  Walsh  Bros.  (D, 
O.  1908)  159  Fed.  560,  20  Am.  Bankr. 
Rep.  472;  In  re  Francis-Valentine  Co. 
(C.  C.  A,  1899)  94  Fed.  793,  2  Am. 
Bankr.  Rep.  522;  In  re  Fellerath  (D. 
.0.  1899)  95  Fed.  121;  In  re  Richards 
(D.  C.  1899)  95  Fed.  258,  2  Am. 
Bankr.  Rep.  518;  In  re  Francis- Val- 
entine Co.  (D.  C.  1899)  93  Fed.  953, 
2  Am.  Bankr.  Rep.  188;  In  re  Bene- 
dict (1902)  37  Misc.  Rep.  230,  75  N. 
Y.  Supp.  165;  Smith  v.  Godwin  (1907) 
145  N.  C.  242,  58  S.  E.  1089;  Ansonia 
Brass  &  Copper  Co.  v.  Pratt  (N.  Y. 
1877)  10  Hun,  443,  16  N.  B.  R.  170. 
And  the  pendency  of  an  action  of  re- 
plevin in  .a  state  court  against  the  of- 
ficer by  a  stranger  claiming  ownership 
of  the  property  is  no  justification  for 
his  refusal  to  surrender  it.  In  re 
Francis- Valentine  Co.  (C.  C.  A.  1899) 
94  Fed.  793,  2  Am.  Bankr.  Rep.  522. 
And  the  trustee  has  sufficient  title  to 
maintain  trover  against  the  officer,  aft- 
er demand  and  refusal,  and  is  not  re- 
quired to  apply  first  to  the  court  from 
which  the  process  issued  for  an  order 
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for  its  delivery  to  him.  Cooley  y. 
Cook  (1878)  125  Mass.  406.  And  the 
same  course  may  be  pursued  against 
one  who  holds  attached  property  un- 
der a  receipt  to  the  sheriff  or  a  forth- 
coming bond.  Parks  v.  Sheldon  (1870) 
36  Conn.  466,  4  Am.  Rep.  95;  Towle 
V.  Robinson  (18441)  15  N.  H.  408. 
Even  if  the  proper^  is  in  the  posses- 
sion of  a  receiver  appointed  by  a  state 
court,  it  should  be  surrendered  to  the 
trustee  in  bankruptcy,  on  his  petition 
to  the  state  court  for  an  order  to  that 
effect  In  re  English  (1904)  127  Fed. 
940,  62  C.  C.  A.  572,  11  Am.  Bankr. 
Rep.  674;  BalUn  v.  Ferst  (1874)  55 
Ga.  546;  Rodgers  v.  Forbes  (1902)  23 
Ohio  Cir.  Ct.  R.  438.  It  is  proper,  but 
not  necessary,  for  the  trustee  formal- 
ly to  move  the  state  court  for  the  dis- 
charge or  vacating  of  the  judgment  or 
other  lien  in  question.  Thompson  v. 
Ragan  (1004)  117  Ky.  577,  78  S.  W. 
485:  Gage  v.  Bates  Machine  Co.  (1902) 
71  N.  H.  384,  52  AtL  457. 

After  the  trustee  in  bankruptcy  has 
asserted,  under  the  sanction  of  the 
court  with  the  assent  of  a  debtor  to 
the  bankrupt  estate,  the  power  to  take 
legal  possession  of  the  debtor's  stock 
which  he  had  agreed  to  hold  as  securi- 
ty for  the  debt,  it  is  too  late  for  the 
creditors  of  the  bankrupt  under  an 
agreement  with  such  debtor  thereaft- 
er made  to  raise  the  question  whether 
the  original  agreement  between  the 
debtor  and  the  bankrupt  was  ineffective 
to  operate  as  a  lien  as  to  creditors 
for  want  of  delivery.  Merchants'  Nat 
Bank  of  the  City  of  New  York  v.  Sex- 
ton (1913)  33  Sup.  Ct.  725,  228  U.  S. 
634,  57  L.  Ed.  998,  affirming  decree 
In  re  Kessler  (1911)  186  Fed.  127,  108 
C.  C.  A.  239.  A  receiver  or  trustee 
in  bankruptcy  may  retain  property  pur- 
chased conditionally  and  pay  the  bal- 
ance due  with  the  court's  approval.  In 
re  Wegman  Piano  Co.  (D.  O.  1915) 
221  Fed.   128. 

If  property  has  already  been  sold 
for  the  enforcement  of  a  lien  upon  it, 
before  the  filing  of  a  petition  in  bank- 
ruptcy, the  bankruptcy  proceedings 
will  not  affect  the  title  acquired  by  a 
purchaser  at  such  sale  taking  without 
notice  and  in  good  faith.  In  re  Weit- 
zel  (D.  C.  1911)  191  Fed.  463.  27  Am. 
Bankr.  Rep.  370;  In  re  Goldman  (D. 
C.  1900)  102  Fed.  122,  4  Am.  Bankr. 
Rep.  100.  Where  an  attachment  lien 
has  been  nullified  by  the  filing  of  a  pe- 
tition in  bankruptcy,  the  trustee  may 
recover  the  property,  though  it  has 
been  sold  under  the  attachment  after 
the  filing  of  the  petition.  Gray  v.  Ar- 
not  (N.  D.  1915)  154  N.  W.  268.  The 
officer  holding  the  proceeds  of  a  sale 
made  under  a  lien  which  is  dissolved 
by  the  proceedings  in  bankruptcy  may 
be  enj6ined  from  paying  over  the  mon- 
ey to  the  lien  creditor,  and  may  be 
compelled,  by  order  of  the  court  of 
bankruptcy,  to  surrender  it  to  the  tras- 
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tee.  Clark  y.  Larremore  (1903)  188 
U.  a  486,  23  Sup.  Ot.  36|?,  47  L.  Ed. 
555,  9  Am.  Bankr.  Rep.  476;  Bear  y. 
Chase  (1900)  99  Fed.  920,  40  C.  G.  A. 
182,  3  Am.  Bankr.  Rep.  746;  In  re 
Duguid  (D.  O.  1900)  100  Fed.  274,  3 
Am.  Bankr.  Rep.  794;  In  re  Kenney 
(D.  O.  1899)  97  Fed.  554,  3  Am.  Bankr. 
Rep.  353;  In  re  Richards  (D.  C.  1899) 
95  Fed.  258,  2  Am.  Bankr.  Rep.  518; 
In  re  FeUerath  (D.  C.  1899)  95  Fed. 
121,  2  Am.  Bankr.  Rep.  40;  In  re 
Franks  (D.  C.  1899)  95  Fed.  635,  2 
Am.  Bankr.  Rep.  634;  Pennington  y. 
Ix)wen8tein  (D.  C.  1868)  1  N.  B.  R. 
670,  Fed.  CJas.  No.  10,938;  In  re  Bene- 
dict (1902)  37  Misc.  Rep.  230,  75  N. 
Y.  Supp.  165;  Schmiloyitz  v.  Bern- 
stein (1901)  22  R.  I.  330,  47  Atl.  884; 
Kosches  y.  Ldbowitz  (Tex.  Oiy.  App. 
1900)  56  8.  W.  613.  But  if  the  money 
arising  from  the  sale  has  been  paid 
oyer  to  the  lien  creditor,  it  cannot  be 
reclaimed  from  him  by  the  trustee. 
For  the  statute  does  not  apply  to  the 
.  case  of  a  lien  which  has  been  satisfied 
and  discharged  by  sale  and  the  applica- 
tion of  the  proceeds  to  the  debt  before 
the  filing  of  a  petition  in  bankruptcy. 
Farrell  y.  W.  B.  Lockett  &  Co.  (1905) 
115  Tenn.  494,  91  S.  W.  209;  Levor 
y.  Seiter  (1902)  69  App.  Div.  33,  74 
N.  Y.  Supp.  499;  Greene  y.  Montana 
Brewing  Go.  (1903)  28  Mont  380.  72 
Pac.  751;  Dayis  y.  Jewett  Bros.  (1903) 
17  S.  D.  410,  97  N.  W.  16.  Compare 
McCord  y.  McNeil  (C.  C.  1877)  Fed. 
Cas.  No.  8,714.  If  a  sheriff  leyies  an 
execution  on  property  of  the  debtor 
and  sells  it,  after  the  filing  of  a  pe- 
tition in  bankruptcy  (which  is  said  to 
haye  the  effect  of  a  caveat  and  an  in- 
junction to  all  the  world),  he  is  liable 
to  the  trustee  in  bankruptcy  for  the 
proceeds  of  the  sale,  though  he  has 
paid  them  over  to  the  creditor  before 
receiving  any  notice  of  the  bankruptcy. 
MiUer  v.  O'Brien  (C.  C.  1871)  9  N.  B. 
R.  26.  Fed.  Cas.  No.  9.586;  In  re 
GrinneU  (D.  C.  1873)  9  N.  B.  R.  29, 
Fed.  Cas.  No.  5,830.  And  see  Balms 
y.  Button.  9  Bing.  471;  Garland  v. 
CarUsle,   10  Bing.   452. 

The  rule  that  the  trustee  is  entitled 
to  the  possession  of  property  covered 
by  a  lien  which  is  dissolved  by  the  ad- 
judication in  bankruptcy  is  subject  to 
this  limitation,  that  due  recognition 
must  be  given  to,  and  provision  made 
for,  other  liens  which  are  valid  and 
unaffected  by  the  bankruptcy  and  which 
affect  the  same  property,  for  the  trus- 
tee is  only  the  representative  of  the 
general  or  unsecured  creditors,  and  his 
right  to  the  property  is  measured  by 
the  interest  which  th^y  may  have  in 
it.  In  re  Torchia  (1911)  188  Fed.  207, 
110  C.  C.  A.  248,  26  Am.  Bankr.  Rep. 
579;  Stewart  v.  Piatt  (1879)  101  U. 
S.  731,  25  L.  Ed.  816;  Houston  Ice 
&  Brewing  Co.  v.  Fuller  (1901)  26 
Tex.  Civ.  App.  239,  63  S.  W.  1048; 
McElvain  v.  Hardesty  (1909)  169  Fed, 
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31,  94  C.  C.  A.  399,  22  Am.  Bankr. 
Rep.  320;  In  re  Sink,  2  Nat  Bankr. 
News,  645.  Expenses  of  operating 
vessels  of  bankrupt  shipowner  by  trus- 
tee after  adjudication  held  not  charge- 
able to  proceeds  of  vessels  as  against 
holders  of  maritime  liens,  where  there 
were  general  funds  of  the  estate.  In 
fe  New  England  Transp.  Co.  (D.  C. 
1914)  220  Fed.  203.  Where  the  legal 
title  and  the  mortgagee's  title  vested' 
in  a  trustee  in  bankruptcy  there  was 
no  merger  of  the  mortgage  lien,  as  it 
was  to  the  advantage  of  the  trustee  to 
keep  the  lien  alive  to  defeat  a  junior 
mortgage.  Fidelity  &  Deposit  Co.  of 
Maryland  v.  Albrecht  (Tex,  Civ.  App. 
1914)  171  S.  W.  819. 

28.  Conveyance  or  surrender  of  prop- 
erty  under   order  of  courts— Where  a 

claim  to  the  possession  of  property  of 
a  bankrupt's  estate,  as  against  the  trus- 
tee's right  of  possession,  is  based  solely 
on  the  lien  of  an  execution,  attachment, 
or  other  writ  or  process,  the  lien  of 
which  is  avoided  by  the  adjudication  in 
bankruptcy,  the  person  or  oflicer  so  in 
possession  is  not  an  adverse  claimant, 
but  holds  as  bailee  for  the  trustee,  and 
must  deliver  the  property  on  a  proper 
demand,  and  he  may  be  required  to  do 
so  by  a  summary  order  of  the  court  of 
bankruptcy.  Staunton  v.  Wooden 
(1910)  179  Fed.  61,  102  C.  O.  A.  355, 
24  Am.  Bankr.  Rep.  736.  So  the  court 
may  receive  from  one  indebted  to  the 
bankrupt  the  amount  of  the  debt,  al- 
though it  was  garnished  within  four 
months  before  the  adjudication  in  bank- 
ruptcy, and  judgment  entered  therefor 
against  such  debtor  in  a  state  court, 
and  may  make  such  order  as  may  be 
necessary  to  protect  the  garnishee.  In 
re  McCartney  (D.  C.  1901)  109  Fed. 
621,  6  Am.  Bankr.  Rep.  367. 

29.  Subrogation  of  trustee  to  rights 
of  llenholder.— The  word  ''prevented," 
as  used  in  clause  "b"  of  this  section, 
providing  that  when  a  creditor  is  pre- 
vented from  enforcing  his  lien  by  his 
debtor,  who  afterwards  becomes  a  bank- 
rupt, the  trustee  shall  be  subrogated  to 
the  creditor's  rights,  means  "prevent- 
ed" by  bankruptcy  proceedings.  In  re 
Schweitzer  (D.  O.  1914)  217  Fed.  495. 

The  preservation  of  a  lien  and  subro- 
gation of  the  trustee  are  proper  in  cas- 
es where,  if  this  course  were  not  pur- 
sued, the  property  affected  would  not 
come  into  the  hands  of  the  trustee  at 
all,  but  would  be  claimed  by  the  holder 
of  a  valid  and  undissolved  lien,  with  a 
possible  loss  to  the  estate  of  its  value 
over  and  above  the  amount  of  the  in- 
cumbrance. Thompson  v.  Fairbanks 
(1903)  75  Vt.  361.  56  Atl.  11,  104  Am. 
St.  Rep.  899.  And  see  Merchants'  Nat 
Bank  v.  Sexton  (1913)  228  U.  S.  634, 
33  Sup.  Ct  725,  57  L.  Ed.  998,  30  Am. 
Bankr.  Rep.  278.  These  provisions  of 
the  statute  were  only  designed  to  pre- 
serve some  interest  acquired  by  virtue 
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of  the  inyalid  or  diBsolvable  lien  which 
would  not  otherwise  pass  to  the  trus- 
tee in  bankruptcy.  Goodnough  Mercan- 
tile &  Stock  Co.  V.  Galloway  (D.  O. 
1909)  171  Fed.  940,  22  Am.  Bankr. 
Rep.  803.  To  construe  them  as  refer- 
ring only  to  liens  on  property  which,  if 
such  liens  were  annulled,  would  vest  in 
the  trustee,  would  restrict  their  appli- 
cation to  a  contingency  already  provid- 
ed for  in  the  statute.  First  Nat  Bank 
V.  Staake  (1906)  202  U.  S.  141,  26  Sup. 
Gt  580,  50  Ix  Ed.  967,  15  Am.  Bankr. 
Rep.  639. 

A  lien  acquired  by  an  attaching  cred- 
itor on  real  property  *  which,  but  for 
such  attachment,  would  have  passed  to 
a  subsequent  purchaser  under  an  un- 
recorded deed,  should  be  preserved  by 
order  of  the  court  of  bankruptcy  for 
the  benefit  of  the  bankrupt's  estate,  al- 
though it  would  be  liable  to  dissolution 
as  having  been  acquired  within  four 
months  before  the  bankruptcy.  Re- 
ceivers of  Virginia  Iron,  Coal  &  Coke 
Co.  V.  Staake  (1904)  133  Fed.  717,  66 
C.  C.  A.  547,  13  Am.  Bankr.  Rep.  281; 
First  Nat.  Bank  y.  Staake  (1906)  202 
V.  S.  141,  26  Sup.  Ct.  580,  50  L.  Ed. 
967,  15  Am.  Bankr.  Rep.  639;  In  re 
Baird  (D.  C.  1904)  126  Fed.  845»  11 
Am.  Bankr.  Rep.  435.  Where  the  debt- 
or has  sold  personal  property,  but  un- 
der circumstances  such  as  to  make  the 
sale  void  as  against  attaching  creditors, 
and  an  attachment  has  been  levied 
within  four  months  before  the  bank- 
ruptcy, its  lien  will  not  be  dissolved, 
but  will  be  preserved  for  the  benefit 
of  the  estate.  Love  v.  Hill  (1908)  21 
Okl.  347,  00  Pac.  623.  Where  a  chat- 
tel mortgage  given  by  the  insolvent  is 
void  as  against  judgment  creditors  be- 
cause not  filed  as  required  by  law,  but 
would  be  valid  as  to  general  creditors 
and  would,  as  to  them,  entitle  the  mort- 
gagee to  the  possession  of  the  property, 
judgment  liens  which  have  attached 
(though  within  four  months  before  the 
bankruptcy)  will  be  preserved  by  sub- 
rogating the  trustee  to  the  rights  of  the 
judgment  creditors.  In  re  Beede  (D.  C. 
1905)  138  Fed.  441,  14  Am.  Bankr.  Rep. 
697;  Dunn  Salmon  Co.  v.  Pillmore 
(1907)  55  Misc.  Rep.  546.  106  N.  Y. 
Supp.  88.  And  so  as  to  the  liens  of 
execution  creditors  on  property  held  by 
the  insolvent  debtor  under  a  contract 
of  conditional  sale.  Rock  Island  Plow 
Co.  V.  Reardon  (1912)  222  U.  S.  354,  32 
Sup.  Ct.  164,  56  L.  Ed.  231,  27  Am. 
Bankr.  Rep.  402.  And  on  the  same  prin- 
ciple, any  advantage  which  a  creditor 
may  have  gained  by  taking  the  proper 
steps  to  subject  to  his  claim  property 
apparently  belonging  to  the  bankrupt  or 
standing  in  his  name,  but  claimed  by  a 
third  party,  should  be  preserved  and 
transferred  to  the  trustee  in  bankrupt* 
cy.  In  re  Hammond  (D.  0.  1899)  98 
Fed.  845;  Patten  v.  Francis  D.  Car- 
ley  &  Co.  (1902)  69  App.  Div.  423,  74 
N.  Y.  Supp.  993;  In  re  Merrow  (D.  C. 
1904)    131   Fed.   993,    12  Am.  Bankr. 
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Rep.  615k  The  trustee  in  bankmptcy, 
whose  bankrupts  had  assigned  to  their 
creditors  to  secure  loans  certain  notes 
held  by  the  bankrupts  secured  by  the 
stock  in  trade  and  accounts,  is  entitled 
under  the  rule  of  subrogation  and  un- 
der this  section  to  participate  in  the 
collaterals  to  the  extent  that  the  funds 
of  the  bankrupt  estate  have  been  used 
to  discharge  a  secured  debt  and  acquire 
the  collateral  notes,  including  a  deposit 
to  the  bankrupt's  credit  which  the  se- 
cured creditor  set  <^  against  the  debt 
Merchants'  Nat.  Bank  of  the  City  of 
New  York  v.  Sexton  (1913)  33  Sup.  Ct 
725,  228  tJ.  S.  634,  57  L.  Bd.  998,  af- 
firming decree  In  re  Kessler  (1911) 
186  Fed.  127,  108  C.  C.  A.  239.  A 
referee  held  to  have  power  under  sec- 
tion 67f  of  the  bankruptcy  act  to  order 
an  attachment  lien  on  a  bankrupt's 
homestead,  valid  under  the  state  law, 
preserved  for  the  benefit  of  the  estate. 
In  re  Malone's  Estate  (D.  C.  19129  228 
Fed.  566. 

This  authority  and  discretion  on  the 
part  of  the  court  of  bankruptcy  with 
reference  to  the  preservation  of  liens 
otherwise  voidable,  when  an  advantage 
is  thereby  to  be  gained  for  the  benefit 
of  the  general  estate,  is  not  confined  to 
liens  which  would  be  void  as  creating 
a  preference.  In  re  Baird  (D.  C.  1904) 
126  Fed.  845,  11  Am.  Bankr.  Rep.  435. 
It  extends  to  all  classes  of  liens,  in- 
cluding liens  of  judgments.  In  re  Beede 
(D.  C.  1905)  138  Fed.  441,  14  Am. 
Bankr.  Rep.  697;  Wills  v.  E.  K  Wood 
Lumber  &  Mill  Co.  (CaL  App.  1915)' 
154  Pac.  613.  And  to  liens  of  execu- 
tions. Reardon  v.  Rock  Island  Plow 
Co.  (1909) -168  Fed.  654,  94  C.  C.  A. 
118,  22  Am.  Bankr.  Rep.  26;  In  re 
Schweitzer  (D.  C.  1914)  217  Fed.  495. 
The  title  or  lien  acquired  by  an  assignee 
under  a  general  assignment,  valid  ac- 
cording to  the  law  of  the  state  where 
made,  if  it  would  be  to  the  advantage 
of  the  estate  when  it  has  subsequently 
passed  into  bankruptcy,  is  not  neces- 
sarily destroyed  by  the  supersession  of 
the  assignment  proceeding,  but,  if  the 
court  of  bankruptcy  will  so  order,  may 
be  retained  by  the  trustee  for  the  ben- 
efit of  the  creditors.  In  re  Fish  Bros. 
Wagon  Co.  (C.  C.  A.  1908)  164  Fed. 
553,  21  Am.  Bankr.  Rep.  149.  So,  the 
trustee  has  such  an  interest  in  mort- 
gaged land  of  the  bankrupt  as  will  en- 
title hipi  to  pay  the  mortgage  debt  and 
have  the  mortgage  assigned  to  himself, 
although  it  is  not  in  process  of  fore- 
closure, where  such  a  course  will  ben- 
efit the  estate  by  enabling  him  to  sell 
the  property  to  better  advantage.  In 
re  Bacon  (D,  C.  1904)  132  Fed.  157, 12 
Am.  Bankr.  Re^.  730.  But  the  stat- 
ute does  not  transfer  to  the  trustee 
the  right  of  a  judgment  creditor  to 
enforce  an  equitable  lien  acquired  by 
the  filing  of  a  creditor's  bill  before 
bankruptcy  proceedings  were  hegnn. 
Taylor  v.  Taylor  (1900)  59  N.  J.  Eq.  86, 
45  Atl.  440.    Nor  will  the  preservation 
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of  the  lien  and  the  subrogation  of  the 
trustee  be  ordered  merely  to  enable  him 
to  defeat  another  lien  on  the  same 
property  which  is  valid  and  which  pos- 
sesses at  least  equal  claims  to  the  con- 
sideration of  a  court  of  equity.  In  re 
Scntenne  &  Green  Co.  (D.  O.  1903) 
120  Fed.  436,  9  Am.  Bankr.  Rep.  648; 
In  re  Moore  (D.  C.  1901)  107  Fed.  234, 
d  Am.  Bankr.  Rep.  175;  Thompson  v. 
Fairbanks  (1005)  196  U.  S.  516,  25 
Sup.  Ct  306.  49  L.  Ed.  577,  13  Am. 
Bankr.  Rep.  437.  And  in  any  event,  if 
the  substitution  of  the  trustee  is  de- 
sired, proper  steps  must  be  taken  to 
that  end  before  the  lien  is  discharged. 
In  re  Walsh  Bros.  (D.  C.  1912)  195 
Fed.  576,  28  Am.  Bankr.  Rep.  243. 
And  where  a  sheriff  is  holding  prop- 
erty of  the  bankrupt  under  a  levy,  void- 
able because  made  within  the  four 
months,  and  the  trustee  in  bankruptcy 
takes  possession  of  the  property,  the 
lien  of  the  levy  is  wholly  discharged, 
and  the  trustee  cannot  thereafter  as- 
sert any  rights  under  it  as  against  an 
adverse  claimant  Davis  v.  Grompton 
(1907)  158  Fed.  785,  86  0.  C.  A  633, 
20  Am.  Bankr.  Rep.  53. 

30.  Rights  and  remedies  of  creditor 
on  dissolution  of  llen.i— If  a  lien  obtain- 
ed through  legal  proceedings  is  dis- 
BoWed  by  the  adjudication  of  the  debtor 
in  bankruptcy  within  four  months  there- 
after, it  is  extinguished  for  any  and 
all  purposes,  and  cannot  afterwards  be 
made  effective,  even  though  the  bank- 
rupt falls  to  obtain  his  discharge.  St. 
Cyr  V.  Daignault  (D.  G.  1900)  103  Fed. 
854,  4  Am.  Bankr.  Rep.  638.  The  only 
remedy  of  the  creditor  in  such  a  case  is 
to  prove  his  claim  as  a  general  creditor, 
and  as  such  to  share  in  the  distribution 
of  the  estate.  In  re  Brand  (D.  G. 
1867)  3  N.  B.  R.  324,  Fed.  Gas.  No. 
1,809;  Gole  v.  Duncan  (1871)  58  111. 
176.  He  should  apply  to  the  court  of 
bankruptcy  for  an  application  in  his  fa- 
vor of  the  proceeds  of  the  sale  of  the 
property  by  the  trustee  in  bankruptcy 
if  he  has  any  superior  claim  on  them. 
D.  O.  Wise  Coal  Go.  v.  Columbia  Zinc 
&  Lead  Go.  (1911)  157  Mo.  App.  315, 
138  S.  W.  67.  If  he  has  paid  off  other 
liens  or  charges  on  the  property  affect- 
ed by  his  lien,  in  order  to  preserve  it, 
he  is  entitled  to  be  repaid  the  amount 
thereof  out  of  the  general  funds  of  the 
estate,  though  his  own  lien  is  dissolved 
by  the  bankruptcy  proceedings,  since 
his  discharge  of  liens  which  otherwise 
would  have  bound  the  property  in  the 
hands  of  the  trustee  has  pro  tanto  in- 
creased the  assets  of  the  estate.  In  re 
Baker  (D.  G.  1875)  Fed.  Gas.  No.  762. 
A  creditor  in  this  situation  is  not  re- 
quired to  execute  an  assignment  to  the 
trustee  of  his  lien,  as  a  condition  prece- 
dent to  his  sharing  in  the  distribution 
of  the  estate  (unless  its  preservation 
for  the  benefit  of  the  estate  is  ordered 
by  the  court),  where  he  has  refrained 
from  enforoing  his  lien  in  obedience  to 
an    injunction    from    the    banlEruptcy 


court  In  re  Carrier  (D.  0.  1892)  61 
Fed.  900. 

The  dissolution  of  a  lien  on  particular 
property,  as  having  been  obtained  with- 
in the  four- months  period,  does  not 
enlarge  other  liens  on  the  same  proper- 
ty or  affect  their  rank  and  priority.  In 
re  Nelson  (D.  G.  1877)  Fed.  Gas.  No. 
10,100. 

Where  an  attachment  upon  property 
of  the  bankrupt  for  its  full  value  is  dis- 
solved by  the  adjudication,  a  judgment 
creditor  who  has  made  a  levy  of  execu- 
tion subsequent  to  such  attachment  is 
not  entitled  to  priority  of  payment.  All 
the  right  which  the  judgment  creditor 
acquired  was  by  a  levy  on  property  al- 
ready incumbered  to  its  fuU  value,  and 
such  a  levy  does  not  give  him  security. 
In  re  Klancke  (D.  G.  1870)  Fed.  Gas. 
No.  7,864;  In  re  Steele  (D.  G.  1877) 
Fed.  Gas.  No.  13,345. 

31.  Costs  and  fees  under  dissolved 
HeRd— Where  a  lien  acquired  by  attach- 
ment, execution,  or  other  process  is 
dissolved  by  an  adjudication  in  bank- 
ruptcy, the  sheriff  or  other  officer  hold- 
ing the  property  under  his  writ  is  enti- 
tled to  his  fees  for  services  rendered 
up  to  the  filing  of  the  petition  in  bank- 
ruptcy. Piatt  V.  Stewart  (D.  G.  1875) 
11  N.  B.  R.  191,  Fed.  Gas.  No.  11,221; 
In  re  Welch  (D.  a  1871)  Fed.  Gas.  No. 
17,867.  But  he  has  no  lien  on  the  prop- 
erty itself  for  such  fees  or  his  costs, 
unless  such  a  lien  is  expressly  given 
by  the  state  statute.  If  it  is,  he  must 
be  paid  his  fees  and  expenses  before 
being  ordered  to  deliver  up  the  property 
to  the  trustee  in  bankruptcy.  Wilkin- 
son V.  Raymond  (1903)  80  App.  Div. 
378,  81  N.  Y.  Supp.  82;  In  re  Hous- 
berger  (D.  G.  1868)  2  N.  B.  B.  92,  Fed. 
Gas.  No.  6,734.  His  fees  are  taxable 
in  the  court  from  which  the  writ  issued, 
and  when  there  taxed  and  allowed,  may 
be  made  the  basis  of  a  claim  in  the 
court  of  bankruptcy,  but  the  property 
must  be  surrendered  forthwith.  In  re 
Francis- Valentine  Co.  (1899)  94  Fed. 
793,  36  G.  G.  A.  499,  2  Am.  Bankr. 
Rep.  522;  In  re  Stevens  (D.  C.  1870) 
5  N.  B.  R.  298,  Fed.  Gas.  No.  13,392. 
On  the  other  hand,  if  he  applies  first 
to  the  court  of  bankruptcy  for  an  al- 
lowance of'  his  fees/  and  is  dissatisfied 
with  its  decision,  his  only  remedy  is  by 
appeal,  and  he  cannot  recur  to  the  state 
court.  Johnson  v.  Woodend  (1901)  44 
Misc.  Rep.  524,  90  N.  Y.  Supp.  43. 

After  the  adjudication  in  bankruptcy 
the  officer  can  make  no  fees  or  charges, 
except  it  may  be  for  the  preservation 
of  the  property  as  a  temporary  custo- 
dian. At  that  time  he  becomes  a  sim- 
ple bailee  of  the  property,  holding  the 
same  for  the  use  of  the  trustee  to  be 
subsequently  appointed,  and  is  not  enti- 
tled to  make  additional  costs  in  his  of- 
ficial character.  In  re  Preston  (D.  G. 
1873)  e  N.  B.  R.  545,  Fed.  Gas.  No. 
11,394;  Barker  v.  McLeod  (1879)  14 
Nev.  148. 

Ab  for  the  creditor  whose  lien  is  dif- 
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solved  by  the  bankruptcy  proceedings, 
his  claim  for  costs  and  disbursements 
incurred  by  him  and  for  attorneys'  fees 
is  a  provable  debt  in  bankruptcy,  but 
is  not  entitled  to  priority  of  payment, 
and  is  not  a  lien  on  the  property  af- 
fected or  on  the  proceeds  of  the  trus- 
tee's sale  of  it.  In  re  Allen  (D.  C. 
1899)  96  Fed.  612,  3  Am.  Bankr.  Rep. 
38;  In  re  Young  (D.  C.  1899)  96  Fed. 
606,  2  Am.  Bankr.  Rep.  673;  Hanson  v. 
Stephens  (1902)  116  Ga.  722,  42  S.  E. 
1028;  In  re  Davis  (D.  C.  1869)  Fed. 
Cas.  No.  3,616;  In  re  Preston  (D.  0. 
1873)  6  N.  B.  R.  545.  Fed.  Gas.  No. 
11,394;  In  re  Ward  (D.  0.  1874)  9 
N.  B.  R.  349,  Fed.  Cas.  No.  17,145. 
But  if  a  lien  creditor  successfully  pros- 
ecutes his  claim  to  priority  of  payment, 
his  attorney  is  entitled  to  a  fee,  which 
becomes  a  lien  on  the  fund  so  secured 
for  his  client,  and  may  be  fixed  and 
enforced  by  the  court  of  bankruptcy. 
In  re  Rude  (D.  C.  1900)  101  Fed.  805,  4 
Am.  Bankr.  Rep.  319.  But  he  may  claim 
such  a  lien  if  it  is  expressly  given  by 
the  law  of  the  state.  Gardner  v.  Cook 
(D.  C.  1872)  7  N.  B.  R.  346,  Fed.  Gas. 
No.  5,226.  A  more  liberal  rule  is  ap- 
plied in  cases  where  the  lien  is  ordered 
to  be  preserved  for  the  benefit  of  the 
estate.  Here  the  court  may  direct  the 
payment  out  of  the  general  funds,  not 
only  of  the  sherifif's  costs  and  the  dis- 
bursements of  the  lien  creditor,  but 
also  a  reasonable  compensation  to  at- 
torneys for  professional  services  pre- 
viously rendered.  Receivers  of  Virginia 
Iron,  Goal  &  Coke  Go.  v.  Staake  (1904) 
133  Fed.  717,  66  G.  O.  A.  547,  13  Am. 
Bankr.  Rep.  281;  In  re  Jenks  (D.  G. 
1877)  15  N.  B.  R.  301,  Fed.  Gas.  No. 
7,276;  In  re  Ward  (D.  G.  1874)  9  N. 
B.  R.  349,  Fed.  Cas.  17,145;  Ex  parte 
Holmes  (D.  C.  1876)  14  N.  B.  R.  493, 
Fed.  Cas.  No.  6,631. 

Where  a  third  person  having  posses- 
sion of  goods  of  the  bankrupt,  refuses 
to  surrender  them  to  the  trustee  on  the 
lutter's  demand,  on  the  mistaken  theory 
that  he  has  a  lien  on  them  for  storage, 
though  this  claim  is  cejected,  he  will 
be  entitled  to  suitable  compensation  for 
the  storage  and  care  of  the  goods  from 
the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy  up  to  the 
time  of  the  demand  and  refusal.  In  re 
KeDy  (D.  O.  1883)  18  Fed.  628. 

II.  PROCEEDINGS  TO    ESTAB- 

LISH   OR   ENFORCE 

LIENS 

32.  Remedies  In  general./— An  adjudi- 
cation of  bankruptcy  brings  the  bank- 
rupt's assets  into  the  custody  of  the 
court  of  bankruptcy  for  administration, 
and  a  creditor  of  the  bankrupt,  hav- 
ing a  lien  on  such  property  at  that  time, 
is  not  bound  to  follow  the  course  of 
procedure  prescribed  by  the  state  stat- 
ute under  which  the  lien  arises,  requir- 
ing certain  action  to  be  taken  within 
a  limited  time  for  its  preservation,  but 
only  to  prove  his  claim  in  the  character 
of  a  secured  creditor  as  the  bankruptcy 
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law  directs.  In  re  Falls  Gity  Shirt  Mfg. 
Go.  (D.  C.  1899)  98  Fed.  592,  3  Am. 
Bankr.  Rep.  437;  In  re  Rude,  2  Nat 
Bankr.  News,  498;  McFarland  Carriage 
Co.  V.  Solanes  (G.  G.  1901)  108  Fed. 
532,  6  Am.  Bankr.  Rep.  221.  The  pro- 
vision of  the  bankruptcy  act,  that  valid 
liens  shall  not  be  affected,  relates  only 
to  the  obligation  of  the  contract,  and 
not  to  the  remedies  for  its  enforcement, 
which  may  be  changed  without  impair- 
ing the  contract  In  re  Hasie  (D.  G. 
1913)  206  Fed.  789,  30  Am.  Bankr. 
Rep.  83. 

Where  tJie  rules  of  a  stock  exchange 
give  to  members  of  the  exchange  a  lien 
for  debts  due  them  from  a  defaulting 
member  upon  the  proceeds  of  the  sale 
of  .his  seat,  by  proving  their  claims  be- 
fore a  committee  while  the  fund  re- 
mains in  their  hands,  but  do  not  ex- 
pressly assume  to  make  this  remedy  ex- 
clusive, a  court  of  bankruptcy,  when 
equity  requires  it,  may  properly  recog- 
nize and  enforce  such  lien  after  the 
fund  has  come  under  its  control 
Hutchinson  v.  Otis  (1902)  115  Fed. 
937,  53  G.  G.  A.  419,  8  Am.  Bankr. 
Rep.  382,  affirmed  Hutchinson  v.  Otis, 
Wilcox  &  Co.  (1903)  190  U.  8.  552,  23 
Sup.  Ct  778,  47  L.  Ed.  1179,  10  Am. 
Bankr.  Rep.  135. 

For  the  purpose  of  asserting  his  lien, 
a  secured  creditor  or  pledgee  of  prop- 
erty is  always  entitled  to  intervene  in 
the  bankruptcy  proceedings  against  his 
debtor.  Fisher  v.  Gushman  (1900)  103 
Fed.  860,  43  C.  C.  A.  381,  51  L.  R.  A. 
292,  4  Am.  Bankr.  Rep.  646;  Ward  v. 
First  Nat  Bank  (G.  C.  A.  1913)  202 
Fed.  609,  29  Am.  Bankr.  Rep.  312. 
And  even  where  one  has  waived  or  re- 
linquished* his  lien,  through  oversight  or 
a  mistake  of  fact  not  operating  to  the 
prejudice  of  any  one  else,  he  may  come 
into  the  court  of  bankruptcy  and  ask 
to  be  restored  to  his  lien,  which  relief 
will  be  granted  if  he  shows  himself 
entitled  to  it  Hutchinson  v.  Otis 
(1902)  115  Fed.  937,  53  C.  O.  A.  419.  8 
Am.  Bankr.  Rep.  382,  affirmed  Hutchin- 
son V.  Otis,  Wilcox  &  Go.  (1903)  190 
U.  S.  552,  23  Sup.  Gt  778,  47  L.  Ed. 
1179,  10  Am.  Bankr.  Rep.  135. 

In  any  petition  for  the  recognition 
and  enforcement  of  a  lien,  the  facts 
should  be  clearly  and  fully  set  forth, 
and  the  appropriate  measure  of  relief 
asked  for.  Teter  v.  Viquesney  (1910) 
179  Fed.  655,  103  G.  G.  A.  213.  24 
Am.  Bankr.  Rep.  242;  In  re  (rosch 
(D.  G.  1903)  121  Fed.  604,  9  Am. 
Bankr.  Rep.  618;  In  re  George  W. 
Shiebler  &  Go.  (D.  G.  1908)  163  Fed. 
545,  20  Am.  Bankr.  Rep.  777.  Such 
petition  may  be  opposed  by  the  trustee 
in  bankruptcy  without  formal  plead- 
ings. In  re  Mulligan  (D.  G.  1902)  116 
Fed.  715,  9  Am.  Bankr.  Rep.  8. 
Where  the  facts  rest  in  parol,  they 
may  be  established  by  the  evidence  of 
the  parties  to  the  transaction,  if  cred- 
ible and  uncontradicted,  without  further 
testimony.    Union  Trust  Go.  ▼•  Bolke- 
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ley  (1907)  160  Fed.  510,  80  O.  0.  A. 
328,  18  Am.  Bankr.  Rep.  35.  If  the 
Talidity  of  the  lien  is  contested  on  the 
ipround  that  the  debtor  was  insolvent  at 
the  time  it  was  created,  the  burden  of 
proving  such  insolvency  is  on  the  party 
asserting  it.  Jackson  v.  Valley  Tie  & 
Lumber  Co.    (1908)  108  Va.  714,  62 

B.  E.  964. 

33.  Jurisdiction  of  court  of  bankrupt- 
cy d— The  court  of  bankruptcy  has  juris- 
diction to  inquire  into  and  determine 
the  validity,  extent,  and  pribrity  of 
liens  asserted  upon  any  property  of  the 
bankrupt  which  has  come  into  its  ac- 
tual or  constructive  possession,  in  a 
summary  manner,  or  at  any  rate  with- 
out the  formalities  attending  a  plenary 
suit,  on  the  petition  of  the  trustee  de- 
siring to  contest  the  alleged  lien  or  to 
settle  any  question  in  regard  to  it.  In 
re  Kligerman  (D.  G.  1915)  219  Fed. 
758;  Courtney  v.  Fidelity  Trust  Co. 
(1914)  219  Fed.  57,  134  C.  C.  A.  595; 
Ex  parte  Christy  (1845)  3  How.  292. 
11  L.  Ed.  603;  In  re  Eppstein  (1907) 
156  Fed.  42,  84  C.  C.  A.  208,  19  Am. 
Bankr.  Rep.  89;  In  re  Hobbs  &  Co. 
(D.  C.  1906)  145  Fed.  211,  16  Am. 
Bankr.  Rep.  544;  In  re  Lemmon  & 
Gale  Co.   (1901)   112  Fed.  296,  50  C. 

C.  A.  247,  7  Am.  Bankr.  Rep.  291;  In 
re  KeUogg  (D.  C.  1902)  113  Fed.  120, 
7  Am.  Bankr.  Rep.  623;  In  re  Ellis 
Bros.  Printing  Co.  (D.  C.  1907)  156 
Fed.  430,  19  Am.  Bankr.  Rep.  472; 
Wakeman  v.  Throckmorton  (1902)  74 
Conn.  616,  51  Atl.  554;  Jungbecker  v. 
Huber  (1907)  101  Tex.  148,  105  S.  W. 
487;  In  re  LOgan  (D.  C.  1912)  196 
Fed.  678,  28  Am.  Bankr.  Rep.  543; 
Bear  Gulch  Placer  Mining  Co.  v.  Walsh 
(D.  C.  1912)  198  Fed.  351,  28  Am. 
Bankr.  Rep.  724;  In  re  Hooven-Owens- 
Rentschler  Co.  (C.  C.  A.  1912)  195  Fed. 
424,  -28  Am.  Bankr.  Rep.  135.  Or  on 
the  petition  of  the  lien  claimant,  with- 
out regard  to  the  possession  of  the 
property,  if  the  latter  voluntarily  comes 
into  court  asserting  a  lien  on  the  prop- 
erty and  seeking  to  have  it  established, 
protected,  or  enforced  as  against  the 
trustee.  In  re  MacDougall  (D.  C.  1909) 
175  Fed.  400,  23  Am.  Bankr.  Rep.  762; 
In  re  Platteville  Foundry  &  Machine 
Co.  (D.  C.  1906)  147  Fed.  828,  17  Am. 
Bankr.  Rep.  291;  Goodnough  Mercan- 
tile &  Stock  Co.  V.  Galloway  (D.  C. 
1906)  156  Fed.  504,  19  Am.  Bankr.  Rep. 
244;  Reeve  v.  Keman  (N.  J.  1914) 
90  Atl.  285.  But  if  the  property  is  in 
the  possession  of  the  claimant  (as,  for 
instance,  a  chattel  mortgagee)  liis 
claims  upon  it  cannot  be  determined  in 
a  summary  proceeding  at  the  instance 
of  the  trustee,  unless  with  the  con- 
sent of  the  lienor.  In  re  Buntrock 
Clothing  Co.  (D.  C.  1899)  92  Fed.  886, 
1  Am.  Bankr.  Rep.  454;  Goodnough 
Mercantile  &  Stock  (3o.  v.  Galloway 
(D.  C.  1906)  156  Fed.  504,  19  Am. 
Bankr.  Rep.  244:  In  re  L.  B.  Pickens 
&  Bro.  (D.  a  1911)  184  Fed.  954,  26 


Am.  Bankr.  Rep.  6;  In  re  Munro  (D. 
C.  1912)  195  Fed.  817,  28  Am.  Bankr. 
Rep.  369.  A  chattel  mortgagee,  hav- 
ing failed  to  object  to  certain  prelim- 
inary proceedings  in  the  bankruptcy 
court,  by  which  it  acquired  jurisdiction 
of  the  property,  sold  the  same,  and 
obtained  the  proceeds,  held  not  entitled 
thereafter  to  object  that  the  bankrupt- 
cy court  had  no  jurisdiction  to  deter- 
mine the  validity  of  its  lien.  T.  E. 
Wells  &  Co.  V.  Sharp  (1913)  208  Fed. 
393,  125  C.  C.  A.  609,  affirming  decree 
In  re  Pl3rmouth  Elevator  Co.  (D.  C. 
1911)  191  Fed.  633.  And  where  the 
question  to  be  determined  is  a  matter 
in  controversy  between  third  persons, 
the  test  of  jurisdiction  to  hear  and  de- 
cide it  is  the  necessity  of  so  doing  in 
order  to  administer  the  estate  of  the 
bankrupt.  In  re  Hobbs  &  Co.  (D.  C. 
1906)  146  Fed.  211,  16  Am.  Bankr.  Rep. 
544;  In  re  Graves  (D.  C.  1008)  163 
Fed.  358,  20  Am.  Bankr.  Rep.  818; 
Spears  v.  Frenchton  &  B.  R.  Co. 
(1914)  213  Fed.  784,  130  C.  C.  A. 
442;  In  re  Traunstein  (D.  C.  1915)  226 
Fed.  317.  A  court  of  bankruptcy  being 
vested  with  exclusive  jurisdiction  to  ad- 
minister estates  of  insolvents  when 
such  jurisdiction  is  properly  invoked 
cannot  refuse  -to  exercise  it  by  deter- 
mining the  validity  of  indebtedness  cre- 
ated by  a  state  receiver  for  a  bank- 
rupt. In  re  Benwood  Brewing  Co.  (D. 
C.  1913)  202  Fed.  326. 

Where  a  fund  is  in  an  equity  court, 
and  an  issue  is  made  as  to  its  owner- 
ship, between  a  surety  company  assert- 
ing a  lien  against  it  and  a  trustee  in 
bankruptcy,  the  court  will  adjudicate 
the  issue  with  regard  to  the  bankruptcy 
act  and  the  rights  of  the  respective 
parties  under  it,  and  to  that  end  pro- 
tect the  estate  of  the  bankrupt  Lyt- 
tle  V.  National  Surety  Co.  (1915)  43 
App.  D.  C.  136. 

The  court  of  bankruptcy  will  not  un- 
dertake to  determine  or  adjust  liens  up- 
on property  of  the  bankrupt,  unless  it 
appears  that  the  trustee  has  at  least 
a  probable  interest  in  it  for  the  general 
creditors.  In  re  Gibbs  (D.  C.  1901) 
109  Fed.  627,  6  Am.  Bankr.  Rep.  485. 
But  compare  Chauncey  v.  Dyke  Bros. 
(1902)  119  Fed.  1,  55  C.  C.  A.  579,  9 
Am.  Bankr.  Rep.  444. 

34.  Jurisdiction  of  state  courts.— The 

jurisdiction  of  a  state  court  over  a  pro- 
ceeding to  establish  and  enforce  a  valid 
lien  on  property  is  not  taken  away  by 
the  mere  fact  of  the  intervening  bank- 
ruptcy of  the  debtor;  but  unless  its 
hand  is  stayed  by  the  order  of  the 
court  of  bankruptcy,  or  the  parties 
have  placed  themselves  in  a  position 
where  they  can  no  longer  invoke  its  ju- 
risdiction, it  may  proceed,  without  re- 
gard to  the  bankruptcy  proceedings,  to 
render  such  judgment  as  may  be  ap< 
propriate  in  the  case.  Hobbs  v.  Head 
&  Dowst  Co.  (1911)  184  Fed.  409,  106 
a  C.  A.  519,  26  Am.  Bankr.  Rep.  63; 
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Frasier  t.  Southern  Loan  &  Tmst  Go. 
(1900)  99  Fed.  707^  40  O.  O.  A.  76,  3 
Am.  Bankr.  Rep.  588;  In  re  Maaget 
(D.  0.  1909)  173  Fed.  282,  23  Am. 
Bankr.  Rep.  14;  In  re  Platteville 
Foundry  &  Machine  Go.  (D.  G.  1906) 
147  Fed.  828,  17  Am.  Bankr.  Rep.  291; 
In  re  Major  (D.  G.  1877)  Fed.  Gaa. 
No.  8,981;  Kimberling  v.  Hartly  (G.  G. 
1880)  1  Fed.  671;  Thames  ▼.  MiUer  (G. 
0.  1873)  Fed.  Gas.  No.  13,860;  Mat- 
tocks V.  Farrington  (D.  G.  1879)  Fed. 
Gas.  No.  9,298;  Kritzer  v.  Tracy  En- 
gineering Co.  (1911)  16  Gal.  App.  287, 
116  Pac.  700;  Mass  v.  Knhn  (1909) 
130  App.  Div.  68,  114  N.  Y.  Supp.  444; 
Murphey  v.  Brown  (1909)  12  Ariz.  268, 
100  Pac.  801;  Linthicum  v.  Fenley 
(Ky.  1875)  11  Bush,  131;  Vance  v. 
Lane's  Trustee  (1904)  82  S.  W.  297, 26 
Ky.  Law  Rep.  619;  Reed  y.  Equitable 
Trust  Co.  (1902)  115  Ga.  780,  42  S. 
E.  102;  Dyson  v.  Harper  (1875)  54 
Ga.  282;  South  End  Imp.  Go.  v.  Har- 
den (N.  J.  Eq.  1902)  52  Ati.  1127; 
Douglas  y.  St  Louis  Zinc  Go.  (1875)  56 
Mo.  388;  Dayis  y.  Lumpkin  (1879)  57 
Miss.  506;  Bradley  v.  United  Wire- 
less Telegraph  Go.  (1911)  79  N.  J. 
Eq.  458,  81  Ati.  1107,  affirmed  (1914) 
83  N.  J.  Eq.  688,  93  Ati.  1084.  Gom- 
l>are  Goodnough  Mercantile  Go.  y.  Gal- 
loway (1906)  48  Or.  239,  84  Pac  1049; 
Glifton  y.  Foster  (1869)  103  Mass.  233, 
4  Am.  Rep.  539. 

Bankruptcy  proceedings  against  a 
corporation  do  not  stand  in  the  way  of 
a  resort  to  a  method  prescribed  by 
Rey.  Laws  Minn.  1905,  ff  3184-^190, 
of  enforcing  the  liability  of  a  stockhold- 
er for  corporate  debts.  Selig  y.  Ham- 
ilton (1914)  34  a  Gt.  926,  234  U.  S. 
652,  58  L.  Ed.  1518,  affirming  judgment 
Hamilton  y.  Selig  (D.  G.  1912)  195 
Fed.  153. 

A  chattel  mortgagee,  notwithstanding 
the  mortgagor's  bankruptcy,  may  sue  a 
sheriff  leyying  on  the  property  without 
complying  with  Giy.  Code  Gal.  §§  2968, 
2969,  and  recoyer  the  damages  fixed  by 
section  3336.  Lackenbach  y.  Finn 
(1915)   147  P.  471,  26  Gal.  App.  482. 

A  judgment  so  rendered  by  a  state 
court  will  be  condusiye  and  binding  on 
the  trustee  in  bankruptcy,  if  he  was 
heard  in  the  case  or  had  an  opportunity 
to  interyene.  In  re  Van  Alatyne  (D. 
C.  1900)  100  Fed.  929,  4  Am.  Bankr. 
Rep.  42;  Frazier  y.  Southern  Loan  & 
Trust  Co.  (1900)  99  Fed.  707,  40  C.  G. 
A.  76,  3  Am.  Bankr.  Rep.  710;  Jackson 
y.  Valley  Tie  &  Lumber  Co.  (1908)  108 
Va.  714,  62  S.  E.  964;  O'Reilly  y.  Pie- 
tri  (La.  1914)  64  South.  922.  Where 
the  original  contractor  is  adjudged  a 
bankrupt  during  the  construction  of  the 
building,  his  trustees  should  be  made  a 
party  defendant  in  actions  by  subcon- 
tractors or  materialmen,  and  the  judg- 
ment taken  against  him  should  be  made 
the  basis  of  the  liens  claimed  against 
the  property.  Eberle  y.  Drennan  (Okl. 
1913)  136  P.  162.  Failure  to  take 
proper  steps  to  secure  a  hearing  on  the 
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merits  in  the  highest  state  court  of  the 
exceptions  to  a  judgment  enforcing  a 
mechanics'  lien  against  a  bankrupt's  es- 
tate is  not  ground  for  going  behind  the 
state  court's  judgment  at  the  instance 
of  the  trustee  in  bankruptcy  to  defeat 
the  Uen,  where  the  failure  to  get  the 
exceptions  considered  was  due  solely  to 
the  conduct  of  those  then  representing 
the  estate.  Hobbs  y.  Head  &  Dowst 
Go.  (1914)  34  S.  Ct  253,  231  U.  8. 
692,  58  L.  Ed.  440,  affirming  decrees 
(1911)  184  Fed.  409,  106  C.  G.  A.  519, 
and  (1911)  185  Fed.  1006,  107  G.  C. 
A.  663.  Where  a  purchaser  of  land 
from  an  assignee  in  bankruptcy  is  put 
in  possession,  and  is  made  a  party  to 
subsequent  foreclosure  proceedings  in 
a  state  court  which  has  jurisdiction  of 
the  parties  and  of  the  foreclosure  of 
liens,  he  cannot  maintain  ejectment 
against  one  who  purchases  the  land  on 
such  proceedings,  and  is  put  in  posses- 
sion, on  the  ground  that  the  state  court 
had  no  jurisdiction  by  reason  of  the 
bankruptcy  proceedings,  but  the  error, 
if  any,  can  be  corrected  by  appeal  from 
the  decree  in  foreclosure  only.  Adams 
y.  Conner  (1890)  10  S.  Gt  304,  133  U. 
S.  296,  33  L.  Ed.  623. 

A  judgment  so  rendered  by  a  state 
court  cannot  be  renewed,  reyersed,  or 
modified  by  the  court  of  bankruptcy. 
In  re  Eash  (D.  G.  1907)  157  Fed.  996, 
19  Am.  Bankr.  Rep.  738.  But  see  D. 
G.  Wise  Coal  Co.  y.  Columbia  Lead  & 
Zinc  Co.  (1907)  123  Mo.  App.  249,  100 
S.  W.  680,  as  to  a  judgment  enforcing 
a  lien  dissolyed  by  the  adjudication  in 
bankruptcy. 

The  jurisdiction  of  a  state  court  to 
establish  and  enforce  a  lien  is  not  tak- 
en away  by  the  fact  that  the  lien  in 
question  is  one  which  would  be  yoidable 
under  the  bankruptcy  act  at  the  in- 
stance of  the  trustee  in  bankruptcy,  if 
he  does  not  seek  to  annul  it  or  assert 
any  right  to  the  property  in  controyer- 
sy.  Rochester  Lumber  Co.  y.  Locke 
(1903)  72  N.  H.  22,  54  Ati.  705.  And 
see  Dayis  y.  Planters'  Trust  Go.  (D. 
C.  1912)  196  Fed.  .970,  28  Am.  Bankr. 
Rep.  495.  A  garnishee  against  whom 
judgment  has  been  entered  has  no 
standing,  after  both  the  plaintiff  and 
the  defendant  in  the  suit  haye  been  ad- 
judicated bankrupts,  to  moye  the  court 
to  dissolye  the  garnishment  and  strike 
off  the  judgment,  as  only  the  trustee  in 
bankruptcy  of  the  defendant  can  take 
such  action.  Lamorelle  y.  Nass  (1906) 
30  Pa.  Super.  Ct.  190.  But  see  Ar- 
mour Packing  Co.  y.  Wynn  (1904)  119 
Ga.  683,  46  S.  E.  865. 

Jurisdiction  of  state  courts  to  fore- 
close yendor's  lien  under  Act  La.  No. 
63  of  1890,  on  agricultural  products  in 
hands  of  a  third  person,  was  lost  on 
dissolution  of  attachment  under  subdi- 
yision  "f '  of  this  section,  where  bank- 
ruptcy proceedings  were  begun  within 
four  months  of  the  attachment  Leh- 
man, Stem  &  Co.  y.  S.  Gumbel  &  Ca 
(1915)  35  S.  Gt.  307,  236  U.  S.  448,  59 
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Li.  Ed.  666,  affirming  judgment  Same  v. 
E3.  Martin  &  Oo.  (1913)  61  So.  212, 132 
JjtL.  231. 

A  creditor  will  not  be  enjoined  from 
prosecuting  a  pending  suit  to  enforce  a 
Hen,  where  this  would  result  in  injury 
to  other  lien  claimants.  In  re  Grissler 
(1905)  136  Fed.  754,  69  C.  C.  A.  406, 
13  Am.  Baukr.  Rep.  508.  Where  prior 
to  bankruptcy  proceedings  the  state 
court  had  foreclosed  loggers*  liens  and 
adjudged  the  proceeds  of  the  sale  of 
the  logs  to  the  lien  claimants,  the  entry 
of  a  formal  judgment  would  not  be  en- 
joined, nor  would  the  fund  be  transfer- 
red to  the  bankruptcy  court  for  distri- 
bution among  the  lien  claimants.  In  re 
Bach  (D.  C.  1914)  212  Fed.  575.  A 
state  court  will  not  grant  an  injunction, 
at  the  instance  of  a  general  creditor  of 
an  insolyent  debtor,  to  tie  up  the  as- 
sets of  the  debtor,  which  have  come 
into  the  hands  of  another  creditor  by 
execution  on  the  latter's  judgment,  un- 
til the  former  creditor  can  institute 
bankruptcy  proceedings  against  the 
debtor.  Victor  ▼.  Lewis  (1898)  24 
Misc.  Rep.  515,  53  N.  Y.  Supp.  944. 
Again,  if  the  court  of  bankruptcy  has 
assiuned  jurisdiction  of  a  controversy 
respecting  an  alleged  lien,  the  state 
court  will  naturally  not  attempt  to  in- 
terfere with  the  full  exercise  of  that 
jurisdiction.  Ball  v.  Walker  (1885)  26 
W.  Va.  741.  And  again,  if  the  lien 
creditor  has  made  himself  a  party  to 
the  proceedings  in  bankruptcy,  he  is 
subject  to  the  jurisdiction  of  the  court 
of  bankruptcy  and  must  work  out  his 
rights  in  that  forum  alone.  Francisco 
v.  Shelton  (1889)  85  Va.  779.  8  S.  B. 
789;  Reed  v.  Bullington  (1873)  49 
MisB.  223. 

35.  Conflicting  jurisdiction  of  federal 
and  state  oourts.— A  court  of  equity 
may  decree  an  equitable  lien  on  a  bank- 
rupt's property,  though  the  fund  should 
be  administered  by  the  bankruptcy 
court  Robinson  v.  Tischler  (Fla. 
1915)  67  So.  565.  A  state  court  ac- 
quired jurisdiction  to  foreclose  a  mort- 
gage by  the  filing  of  the  suit  and  the 
granting  of  an  order  for  executory  pro- 
cess before  the  filing  of  petitions  in 
bankruptcy,  though  the  land  was  not 
seized  until  after  the  filing  of  the  peti- 
tion. McLoughlin  v.  l^^nop  (D.  O. 
1913)  214  Fed.  260.  The  state  courts 
have  concurrent  jurisdiction  to  sell  the 
property  of  a  bankrupt  for  the  purpose 
of  foreclosing  a  mortgage,  and,  where 
their  jurisdiction  has  attached  prior  to' 
bankruptcy,  it  should  not  be  disturbed. 
McLoughlin  v.  Knop  (D.  C.  1913)  214 
Fed.  260. 

Property  in  the  possession  of  a  bank- 
rupt's trustee  cannot  be  taken  on  re- 
plevin without  the  consent  of  the  bank- 
ruptcy court.  In  re  Brockton  Ideal 
Shoe  Co.  (D.  0.  1912)  212  Fed.  764. 
An  order  directing  receivers  to  appear 
in  a  bankruptcy  proceeding  and  oppose 
the  adjudication  of  defendant  held  not  a 
surrender  by  the  court  of  ita  jurisdic- 


tion over  the  property  to  the  bankrupt- 
cy court  Blair  v.  Brailey  (1915)  221 
Fed.  1,  136  C.  C.  A.  524,  certiorari 
denied  (1915)  35  S.  Gt  938,  238  U.  S. 
634,  59  L.  Ed.  1499.  Issuance  of  an 
order  authorizing  a  state  receiver  to 
apply  to  the  bankruptcy  court  for  res- 
toration of  possession  of  land  surren- 
dered to  a  receiver  of  the  bankruptcy 
court  held  not  error.  Luxury  Fruit  Co. 
v.  Harris  ((5a.  1914)  83  S.  E.  1093,  142 
Ga.  866.  Application  of  state  court 
receiver  for  possession  of  property  vol- 
untarily surrendered  to  receiver  in 
bankruptcy,  pursuant  to  order  of  the 
superior  court,  reversed  by  the  su- 
preme court,  held  to  be  denied.  Wright 
V.  Harris   (D.  C.  1915)  221  Fed.  738. 

The  act  of  a  bankrupt  in  voluntarily 
dismissing  a  cross-action  in  insolvency 
proceedings,  under  which  a  receiver  had 
taken  possession  of  land,  held  not  to 
deprive  the  state  court  of  its  power  to 
restore  the  status,  so  far  as  possession 
of  the  land  was  concerned.  Luxury 
Fruit  Co.  V.  Harris  (1914)  83  S.  B. 
1093,  142  6a.  866. 

Attachment  by  writ  of  garnishment 
does  not  place  the  possession  of  the 
property  in  the  court  or  the  one  who 
has  obtained  the  writ,  and  the  attach- 
ment does  not  create  any  lien  in  favor 
of  attaching  creditors  which  is  recog- 
nized by  the  bankruptcy  law;  and  at- 
taching creditors  must  assert  their 
rights  against  the  debtor  in  the  bank- 
ruptcy court.  Lehman,  Stern  &  Co.  v. 
E.  Martin  &  Co.  (1913)  61  So.  212, 
132  La.  231. 

36.  Permission  of  bankruptcy  court 
to  sue  In  state  courtd— A  creditor  hold- 
ing a  valid  lien  on  property  of  a  bank- 
rupt, which  is  not  dissolved  by  the 
adjudication  in  bankruptcy,  is  entitled 
to  perfect  his  title  and  enforce  his 
rights  as  though  no  proceeding  in  bank- 
ruptcy had  been  commenced,  and  it  is 
not  necessary  that  he  should  first  ap- 
ply to  the  court  of  bankruptcy  for  leave 
to  do  so.  Eyster  v.  Gafif  (1875)  91 
U.  S.  521,  23  L.  Ed.  403;  Jerome  v. 
McCarter  (1876)  94  U.  S.  734.  24  L. 
Ed.  136;  In  re  Mortens  (1906)  144 
Fed.  818,  75  C.  C.  A.  548,  15  Am. 
Bankr.  Rep.  362.  CONTRA,  In  re 
EmsUe  (C.  C.  A.  1900)  102  Fed.  291, 
4  Am.  Bankr.  Rep.  126.  A  state  court 
has  no  jurisdiction  to  foreclose  a  mort- 
gage after  bankruptcy  has  intervened 
without  leave  of  the  bankruptcy  court 
and  making  the  trustee  a  party.  Mc- 
Loughlin V.  Knop  (D.  C.  1913)  214 
Fed.  260.  A  court  of  bankruptcy  may, 
in  the  exercise  of  its  discretion,  grant 
permission  to  lien  claimants  of  the 
bankrupt  to  sue  in  state  courts  to  en- 
force their  liens,  and  it  may  modify  its 
order  permitting  suits  in  the  state 
courts,  provided  that,  in  so  doing,  it 
does  not  deprive  the  claimants  of  any 
right  to  which  they  may.be  entitled  in 
the  bankruptcy  proceedings.  Virginia 
Iron,  Coal  &  Coke  Co.  v.  Olcott  (1912) 
197  Fed.  730, 117  C.  C.  A.  124,  28  Am. 
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Bankr.  Bep.  321.  If  the  property  in 
question  is  in  the  custody  of  the  court 
of  bankruptcy,  no  one  can  proceed  in 
a  state  court  for  the  purpose  of  en- 
forcing a  lien  on  it,  unless  with  the 
permission  of  the  bankruptcy  court 
Owen  V.  Potter  (1898)  115  Mich.  556» 
73  N.  W.  977. 

37.  Restraining  proceedinna  in  state 
courts.— An  adjudication  of  bankruptcy 
draws  the  property  and  assets  of  the 
bankrupt  within  the  exclusive  jurisdic- 
tion of  the  court  of  bankruptcy  for  the 
purposes  of  administration  and  distribu- 
tion, and  it  may  defend  that  jurisdic- 
tion by  all  appropriate  means.  In  re 
Lines  (D.  C.  1IK)3)  133  Fed.  803,  13 
Am.  Bankr.  Rep.  318;  In  re  Vastbinder 
(D.  G.  1904)  132  Fed.  718,  13  Am. 
Bankr.  Rep.  148. 

The  court  of  bankruptcy  has  juris- 
diction to  assume  the  entire  adminis- 
tration of  the  estate  of  the  debtor,  to 
determine  all  questions  touching  the 
existence  of  liens  thereon,  and  to  as- 
certain and  settle  the  amount  of  such 
liens,  and  make  provision  for  the  liq- 
uidation and  settlement  thereof;  and 
as  incidental  to  this,  it  has  ample  pow- 
er to  restrain  a  claimant  of  such  lien 
fiom  proceeding  elsewhere  to  enforce 
his  lien.  In  re  Clark  (O,  C.  1872) 
Fed.  Gas.  No.  2,801. 

If  any  creditor  brings  an  action  In  a 
state  court  to  establish  or  enforce  a 
lien  on  any  property  of  the  bankrupt, 
at  least  without  the  permission  of  the 
bankruptcy   court  first   obtained,   it  is 
an  unwarrantable  interference  with  its 
jurisdiction  and  control  over  the  prop- 
erty, and  the  creditor  will  be  enjoined 
from    the    further    prosecution    of   his 
action.     In  re  Emslie  (1900)  102  Fed. 
291,  42  G.   G.  A.  350,  4  Am.  Bankr. 
Rep.  126;    Beall  v.  Walker  (1885)  26 
W.  Va.  741;    In  re  Tune  (D.  O.  1902) 
116  Fed.  906,  8  Am.  Bankr.  Rep.  285; 
In  re  Roger  Brown  &  Go.    (G.  G.  A. 
1912)    196   Fed.  758,   28   Am.   Bankr. 
Rep.  336;  In  re  Tomlinson  (D.  G.  1912) 
193    Fed.    101,   27   Am.    Bankr.    Rep. 
780;    In  re  Trayna  &  Cohn  (G.  C.  A. 
1912)    195   Fed.   486,   27   Am.   Bankr. 
Rep.  594.     And  it  is  generally  proper 
so  to  enjoin  the  secured  creditor  when 
the  value  of  the  property  exceeds  the 
amount   secured    by    the    mortgage    or 
other   lien,    or   where    the   validity   or 
amount    of    the    lien    is    disputed,    or 
there  is  danger  that  the  property  may 
bo  sacrificed,  or  whore  the  course  taken 
by  the  secured  creditor  would  be  prej- 
udicial to  the  interests  of  the  general 
body  of  creditors.     In  re  San  Gabriel 
Sanatorium  Go.    (C.  G.   A.  1900)    102 
Fed.    310,    4   Am.    Bankr.    Rep.    197; 
In  re  Pittelkow  (D.  G.  1899)  92  Fed. 
901,   1  Am.  Bankr.   Rep.  479;    In   re 
Snedaker  (Utah)   3  N.  B.  R  629;    In 
re  Iron  Mountain  Go.   (G.  G.  1872)  4 
N.   B.   R.  645,  Fed.  Gas.  7,065;    The 
Skylark    (D.   G.   1869)    Fed.  Gas.   No. 
12,929;     McLean    v.    Dafayette    Bank 
(G.    G.    1843)    Fed.    Gas.    No.    8,885; 
Piatt  V.  Dickenson  (D.  0.  1878)  Fed. 
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Gas.  No.  11,216a;  In  re  Kerosene  Oil 
Co.  (D.  G.  1868)  2  N.  B.  R.  528, 
Fed.  Gas.  No.  7.725;  In  re  Banna 
(D.  G.  1871)  4  N.  B.  R.  411,  Fed. 
Gas.  No.  6,026;  Getz  v.  First  Nat 
Bank  (G.  G.  1878)  Fed.  Gas.  No.  5»- 
374;  In  re  Kerosene  Oil  Go.  (C.  C. 
1869)  3  N.  B.  R.  125,  Fed.  Gas.. No. 
7,726;  Foster  v.  Ames  (G.  G.  1889) 
2  N.  B.  R.  455,  Fed.  Gas.  No.  4,965; 
In  re  Brinkman  (D.  G.)  7  N.  B.  R. 
421,  Fed.  Gas.  No.  1,884;  Whitman  v. 
Butler  (D.  G.  1873)  8  N.  B.  R  487. 
Fed.  Gas.  No.  17,579;  Markson  v. 
Heaney  (C.  G.  1871)  4  N.  B.  R.  510, 
Fed.  Gas.  No.  9,098;  McKay  v.  Funk 
(1873)  37  Iowa,  6t>l,  13  N.  B.  R  a34; 
Markson  v.  Haney  (1874)  47  Ind.  31, 
12  N.  B.  R.  484.  A  trustee  in  bank- 
ruptcy by  applying  to  a  state  court  to 
set  aside  an  order  granting  executory 
process  for  the  foreclosure  of  a  mort- 
gage could  not  impair  or  affect  the  ju- 
risdiction of  the  bankruptcy  court  to 
enjoin  the  foreclosure.  George  B. 
Matthews  &  Sons  v.  Joseph  Webre 
Go.   (D.  G.  1914)  213  Fed.  396. 

Although  the  action  in  the  state  court 
may  have  been  pending  at  the  time  of 
the  adjudication  in  bankruptcy,  yet  its 
further  prosecution  may  be  stayed  or 
enjoined  when  it  affects  property  which 
is  in  the  actual  custody  or  possession 
of   the   bankruptcy   court   through  its 
trustee,  receiver,  or  other  officer.    In 
re  Dana  (G.  G.  A.  1909)  167  Fed.  529. 
21  Am.  Bankr.  Rep.  683;  In  re  White- 
ner  (1900)   105  Fed.  180,  44  G.  a  A. 
434,   5  Am.  Bankr.   Rep.   198;    In  re 
Neely  (D.  G.  1901)  108  Fed.  371.    Or 
where  the  lien,  if  enforced,  would  con- 
stitute a  preference  voidable  under  the 
bankruptcy  law.    Bear  v.  Ghase  (1900) 
99  Fed.  920,  40  G.  G.  A.  182,  3  Am. 
Bankr.  Rep.  746;   In  re  Kimball  (D.  C. 
1899)  97  Fed.  29,  3  Am.  Bankr.  Rep. 
161.    Gompare  Heath  v.  Shaffer  (D.  a 
1899)  93  Fed.  647,  2  Am.  Bankr.  Rep. 
98.     Under  section  70,  subd.  "e"  (post, 
§  9654),  where  state  court  had  obtain- 
ed   jurisdiction    of    land    to    foreclose 
mortgage    before    the    intervention   of 
bankruptcy,  held,  that  the  trustee,  who 
claimed  it  was  fraudulently  transferred 
by  the  bankrupt,  should  obtain  any  pro- 
tection  by  .injunction   or  stay  of  pro- 
ceedings to  which  he  might  be  entitled 
in  the  state  court,  though  he  had  in- 
tervened  in   the   state   court   and  his 
prayer  for  injunction  had  been  denied. 
McLoughUn  v.  Knop  (D.  G.  1913)  214 
Fed.  260.    Prosecution  of  a  suit  to  en- 
force a  lien  may  be  stayed  where  the 
Uen  is  of  such  a  character  as  to  be  dis- 
solved by  the  adjudication  in  bankrupt- 
C3*,  as  having  been  acquired  within  four 
months  prior  thereto.    In  re  Lesser  (D. 
C.  1900)   100  Fed.  433,  3  Am.  Bankr. 
Rep.    815;     In    re    Pruschen,   1   Nat 
Bankr.  News,  526;   In  re  Ransford  (G. 
C.   A.    1912)    194   Fed.   658,  2S  Am. 
Bankr.  Rep.  78.     Or  even  where  the 
continuance  of  the  action  in  the  state 
court  would  embarrass  the  administra- 
tion of  the  estate  in  bankruptcy.  In  ^ 
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Oatman  (D.  G.  1902)  114  Ted.  1009,  8 
Am.  Bankr.-Rep.  252;  In  re  Monro  (D. 
a  1912)  195  Fed.  817,  28  Am.  Bankr. 
Bep.  3^;  In  re  Roger  Brown  &  Co. 
(1912)  196  Fed.  758,  U6  C.  0.  A.  386, 
28  Am.  Bankr.  Rep.  336;  Virginia 
Iron,  Coal  &  Coke  Co.  v.  Olcott  (1912) 
197  Fed.  730,  117  C.  C.  A.  124,  28  Am. 
Bankr.  Rep.  321.  Subdivision  "a"  of 
section  9595,  ante,  does  not  authorize  a 
court  of  bankruptcy  to  stay  a  suit  to 
foreclose  a  valid  mortgage  on  property 
of  a  bankrupt  pending  in  a  state  court 
when  the  petition  was  filed.  In  re 
Wagner's  Estate  (D.  C.  1913)  206  Fed. 
364.  Where  general  creditors  claimed 
an  interest  in  the  mortgaged  property 
of  an  alleged  bankrupt,  it  was  proper 
to  stay  a  sale  on  foreclosure  until  20 
days  after  adjudication  and  the  appoint- 
ment of  a  trustee.  In  re  Morse  (D. 
C.  1914)  210  Fed.  900.  Where  mort- 
gage and  foreclosure  judgment  were 
more  than  four  months  old  before 
bankruptcy  petition  was  fileil,  and  sher- 
iff had  seized  the  property,  sale  under 
state  court  process  held  not  to  be  en- 
joined. Broach  v.  Mullis  (D.  C.  1915) 
228  Fed.  551. 

The  jurisdiction  of  the  federal  court 
in  these  cases  is  not  affected  by  the 
fact  that  the  creditor's  cause  of  action 
is  such  as  would  not  be  affected  by  the 
discharge  of  the  debtor  in  bankruptcy. 
Bear  v.  Chase  (1900)  99  Fed.  920,  40 
C.  C.  A.  182,  3  Am.  Bankr.  Rep.  746.. 
See  In  re  Van  Buren  (D.  C.  1908)  164 
Fed.  883,  20  Am.  Bankr.  Rep.  896. 
Or  the  fact  that  the  bankrupt  may  al- 
ready have  received  his  discharge. 
Southern  Loan  &  Trust  Co.  v.  Benbow 
(D.  C.  1899)  96  Fed.  514,  3  Am.  Bankr. 
Rep.  9;  In  re  Driggs  (t).  C.  1909)  171 
Fed.  897,  22  Am.  Bankr.  Rep.  621. 
Or  the  fact  that  the  claim  of  the  par- 
ticular creditor  is  not  mentioned  in  the 
bankrupt's  schedules,  at  least  where  he 
has  knowledge  of  the  bankruptcy  pro- 
ceedings. In  re  Beerman  (D.  C.  1901) 
112  Fed.  662,  7  Am.  Bankr.  Rep.  434. 
See  In  re  Bluestone  Bros.  (D.  C.  1909) 
174  Fed.  53,  23  Am.  Bankr.  Rep.  264. 

A  trustee  in  bankruptcy  cannot  have 
an  injunction  against  a  foreclosure  in 
a  state  court  of  a  mortgage  against 
the  bankrupt,  where  he  appeared  and 
permitted  the  proceedings  to  advance 
to  a  final  adjudication,  and  no  injury  is 
done  thereby  to  the  estate  of  the  bank- 
rupt. Augustine  v.  McFarland  (D.  C. 
1876)  13  N.  B.  R.  7,  Fed.  Cas.  No.  648.-^ 

An  injunction  issued  by  a  court  of 
bankruptcy  restraining  litigants  from 
prosecuting  a  suit  in  a  state  court 
against  a  bankrupt  should  not  be  ex- 
tended to  the  court  or  the  judge  there- 
of, unless  in  case  of  imperative  neces- 
sity, assuming  that  the  court  has  power 
so  to  extend  it.  In  re  Dana  (C.  C.  A. 
1909)  167  Fed.  529,  21  Am.  Bankr. 
Rep.  683.  The  state  court  should  re- 
spect the  purpose  of  the  injunction,  and 
refuse  to  sanction  any  further  pro- 
<*Aeding8  in  the  case  by  any  of  the  par- 


ties.   Levi  V.  Ck>ldberg  (1902)  76  App. 
Div.  210.  78  N.  Y.  Supp.  867. 

On  ancillary  application,  trustee  un- 
der mortgage  on  bankrupt's  property 
held  to  be  restrained  from  foreclosing 
until  it  applied  for  and  obtained  leave 
from  the  court  having  jurisdiction  of 
the  mortgaged  premises.  In  re  Pat- 
terson Lumber  Co.  (D.  C.  1916)  228 
Fed.  916.  A  federal  district  court  has 
ancillary  jurisdiction  over  a  petition  by 
a  bankrupt's  trustee,  appointed  and 
qualified  in  another  district,  to  restrain 
the  prosecution  of  distress  proceedings 
by  a  landlord  against  property  of  the 
bankrupt  within  the  district.  In  re 
Printograph  Sales  Co.  (D.  O.  1914)  210 
Fed.  567. 

Where  there  is  no  dispute  as  to  the 
title  to  the  property  but  only  a  ques- 
tion as  to  the  enforcement  of  a  lien 
upon  it,  a  formal  or  plenary  proceeding 
is  not  necessary,  but  the  petition  to  en- 
join the  creditor  from  foreclosing  may 
be  heard  and  determined  in  a  summary 
manner.  In  re  Clark  (C.  C.  1872)  6 
N.  B.  R.  403,  Fed.  Cas.  No.  2,801.  The 
court  of  bankruptcy  has  no  jurisdiction 
to  enjoin  the  plaintiff  in  a  suit  against 
the  bankrupt  in  a  state  court  from  col- 
lecting his  judgment  from  the  surety  on 
the  bankrupt's  bail  bond.  Jaquith  v. 
Rowley  (1903)  188  U.  S.  620,  23  Sup. 
Ct.  369,  47  L.  Ed.  620.  Where  a  bank- 
rupt corporation  within  four  months 
prior  to  adjudication  conveyed  certain 
real  property  to  a  director  in  trust  to 
indemnify  him  as  surety  on  an  indem- 
nifying bond  to  a  surety  company  to 
obtain  an  undertaking  to  discharge  an 
attachment,  the  conveyance  to  the  di- 
rector being  valid,  the  trustee  was  en- 
titled to  have  the  attachment  suit  stay- 
ed. In  re  Federal  Biscuit  Co.  (1913) 
203  Fed.  37,  121  C.  C.  A.  373. 

38.  —  Priority  of  Jurisdiotion  in 
state  courtd— If  a  state  court  of  com- 
petent jurisdiction  has  taken  cognizance 
of  an  action  to  establish  or  enforce  a 
lien  on  property  of  a  debtor,  and  the 
action  is  pending  at  the  time  of  his 
adjudication  in  bankruptcy,  but  the  lien 
is  not  dissolved  thereby,  because  it  at- 
tached more  than  four  months  previ- 
ously, the  jurisdiction  of  the  state 
court  is  not  divested  by  the  bankruptcy  * 
proceedings,  and  the  federal  court  has 
no  rightful  authority  to  enjoin  the  cred- 
itor from  the  further  prosecution  of 
his  action.  Metcalf  v.  Barker  (1902) 
187  U.  S.  165,  23  Sup.  Ct.  67,  47  L. 
Ed.  122,  9  Am.  Bankr.  Rep.  36;  Pick- 
ens V.  Roy  (1902)  187  U.  S.  177,  23 
Sup.  Ct.  78,  41  L.  Ed.  128,  9  Am. 
Bankr.  Rep.  47;  In  re  Wagner's  Estate 
(D.  C.  1913)  206  Fed.  364,  30  Am. 
Bankr.  Rep.  396;  Pickens  v.  Dent 
(1901)  106  Fed.  653,  45  C.  0.  A.  522, 
5  Am.  Bankr.  Rep.  644;  In  re  United 
Wireless  Telegraph  Co.  (D.  C.  1911) 
102  Fed.  238.  27  Am.  Bankr.  Rep.  1; 
In  re  Shinn  (D.  C.  1911)  185  Fed.  990, 
25  Am.  Bankr.  Rep.  833;  Ex  parte 
Donaldson  (D.  C.  1867)  1  N.  B.  R.  181, 
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Fed.  Oas.  No.  8,981;  Clarke  y.  Rist 
(C.  O.  1844)  Fed.  Gas.  No.  2,861. 
Compare  New  River  Coal  Land  Co.  v. 
Ruffner  Bros.  (1908)  165  Fed.  881,  91 
C.  C.  A.  559,  20  Am.  Bankr.  Rep.  100; 
In  re  Baughman  (D.  C.  1905)  138  Fed. 
742,  15  Am.  Bankr.  Rep.  23.  This 
rule  applies  with  special  force  where 
the  property  to  be  affected  ia  in  the 
actual  custody  and  possession  of  the 
state  court  Tennessee  Producer  Mar- 
ble Co.  V.  Grant  (1905)  136  Fed.  322, 
67  C.  C.  A.  676,  14  Am.  Bankr.  Rep. 
288;  In  re  Seebold  (1901)  105  Fed. 
910,  45  C.  C.  A.  117,  5  Am.  Bankr. 
Rep.  358;  White  ▼.  Thompson  (1903) 
119  Fed.  868,  56  C.  C.  A.  398,  9  Am. 
Bankr.  Rep.  653;  In  re  Shoemaker  (D. 
C.  1902)  112  Fed.  648,  7  Am.  Bankr. 
Rep.  487;  Downer  v.  Brackett  (D.  C. 
1842)  21  Vt.  599,  Fed.  Cas.  No.  4,043, 
Or  where  it  is  in  the  possession  of  a 
receiver  appointed  by  the  state  court. 
In  re  Sterlingworth  Ry.  Supply  Co.  (D. 
C.  1908)  165  Fed.  267,  21  Am.  Bankr. 
Rep.  342. 

39.  ....  Protecting  Interest  of  gener- 
al oredltorSd— The  fact  that  a  trustee  in 
bankruptcy  may  be  interested  in  the 
result  of  a  litigation  which  is  pending 
between  third  parties  in  a  state  court 
does  not  entitle  him  to  have  the  pro- 
ceedings in  such  action  stayed,  as  be- 
tween such  third  parties,  and  to  have 
the  controversy  transferred  for  adjudi- 
cation to  the  bankruptcy  court.  In  re 
Horton  (1900)  102  Fed.  986,  43  C.  O, 
A.  87. 

A  creditor  will  not  be  enjoined  from 
proceeding  to  enforce  a  valid  lien,  ex- 
cept where  this  is  necessary  to  pro- 
tect an  equity  of  the  bankrupt,  or  to 
prevent  a  sacrifice  of,  or  serious  in- 
jury to,  the  interests  of  the  creditors 
at  large.  In  re  Davis  (D.  C.  1870) 
8  N.  B.  R.  167,  Fed.  Cas.  No.  3,620; 
Blake  v.  Francis- Valentine  Co.  (D.  C. 
1898)  89  Fed.  691,  1  Am.  Bankr.  Rep. 
372;  Pennington  v.  Sale  (D.  C.  1868) 
1  N.  B.  R.  572,  Fed.  Cas.  No.  10,939; 
In  re  Wilbur  (D.  C.  1867)  3  N.  B.  R. 
276,  Fed.  Cas.  No.  17,633.  A  pending 
suit  will  not  ordinarily  be  stayed  unless 
the  trustee  in  bankruptcy  shows  that 
he  has  some  interest  in  it  as  the  rep- 
resentative of  the  general  creditors,  or 
that  such  a  course  may  result  in  secur- 
ing for  them  some  surplus  over  the 
claims  of  the  lien  creditor.  In  re  Mer- 
cedes Import  Co.  (1908)  166  Fed.  427, 
92  C.  C.  A.  179,  20  Am.  Bankr.  Rep. 
648;  In  re  Arden  (D.  C.  1911)  188  Fed. 
475,  26  Am.  Bankr.  Rep.  684.  If  it  is 
clearly  shown  that  the  property  affected 
is  of  no  value  beyond  the  admitted  in- 
cumbrances upon  it,  so  that  there  is 
nothing  to  be  gained  for  the  general 
creditors,  an  injunction  will  be  refused, 
or,  if  issued,  will  be  dissolved.  In  re 
O'Malley  (D.  C.  1879)  Fed.  Cas.  No. 
10,507a;  In  re  Iron  Mountain  Co.  (C. 
C.  1872)  4  N.  B.  R.  645,  Fed.  Cas.  No. 
7,065;  McLean  v.  Rockey  (0.  0.  1843) 
Fed.  Cas.  No.  8,891. 
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mortgage  creditor  of  a  bankrupt  baa  a 
right  to  institute  proceedings  in  the 
court  of  bankruptcy  to  enforce  his  lien 
and  to  reach  other  assets.  Owen  v.  Pot- 
ter (1898)  115  Mich.  556.  73  N.  W.  977. 
And  where  the  mortgagee  of  property 
has  proved  his  debt  in  the  bankruptcy 
proceedings,  and  the  court  of  bankruptcy 
has  made  an  order  for  the  sale  of  the 
property,  in  a  proceeding  to  which  he 
was  a  party,  he  cannot  then  go  into  a 
state  court  and  sue  for  foreciosure. 
Levy  V.  Haake  (1878)  53  CaL  267. 

A  mortgagee  may  prosecute  a  suit 
in  a  state  court  for  the  establishment 
and  enforcement  of  his  lien  without  re- 
gard to  the  pendency  of  proceedings  in 
bankruptcy  against  the  debtor,  provided ' 
that  he  has  not  made  himself  a  party 
to  those  proceedings  and  subjected  hiin< 
self  to  the  jurisdiction  of  the  court  of 
bankruptcy  by  proving  his  claim  or  oth- 
erwise, and  provided  that  no  action  is 
taken  by  the  trustee  in  bankruptcy  to 
interfere  with  such  suit,  nor  any  order 
to  that  effect  issued  by  the  bankruptcy 
court.  Jerome  v.  McCarter  (1876)  94 
U.  S.  734,  24  L.  Bd.  136;  In  re  Bose- 
berry  (D.  C.  1877)  16  N.  B.  B.  340, 
Fed.  Cas.  No.  12,052;  Sedgwick  v. 
Grinnell  (D.  C.  1878)  Fed.  Cas.  No. 
12,612;  In  re  Davis  (D.  C.  1870)  4 
N.  B.  R.  715,  Fed.  Cas.  No.  3,620;  In 
re  Smith  (D.  C.  1868)  1  N.  B.  R.  599, 
Fed.  Cas.  No.  12,973;  Swope  v.  Arnold 
(D.  C.  1871)  5  N.  B.  R.  148,  Fed.  Oas. 
No.  13,702;  Yeadon  v.  Planters'  &  Me- 
chanics' Bank  (D.  C.  1843)  Fed.  Gas. 
No.  18,130;  Brown  v.  Gibbons  (1873) 
37  Iowa,  654,  13  N.  B.  R.  407;  Hayes 
V.  Dickinson  (N.  Y.  1876)  9  Hun,  277, 
15  N.  B.  R.  350;  Barber  v.  TcrreU 
(1875)  54  Ga.  146;  Gumming  v.  Clegg 
(1874)  52  Ga.  605,  14  N.  B.  K.  49; 
Winship  v.  Phillips  (1874)  52  Ga.  593, 
14  N.  B.  R«  50;  HaU  v.  Bliss  (1875) 
118  Mass.  554,  19  Am.  Rep.  476,  14 
N.  B.  R.  329 ;  Hatcher  v.  Jones  (1874) 
53  Ga.  208,  14  N.  B.  R  387;  Middle's 
Appeal  (1871)  68  Pa.  13,  9  N.  B. 
144;  Green  v.  Arbuthnot  (Pa-  1876) 
4  Wkly.  Notes  Cas.  357. 

The  jurisdiction  of  a  state  cotsrt  over 
a  pending  foreclosure  suit  is  not  divest- 
ed by  the  adjudication  of  the  moxtc^a^or 
in  bankruptcy,  and  if  the  mortgage  was 
given  more  than  four  months  before  the 
filing  of  the  petition  in  bankruptcy,  and 
.its  validity  is  not  assailed  on  any  other 
ground  under  the  bankruptcy  law,  the 
state  court  may  proceed  to  foreclosure 
and  sale,  and  the  mortgagee  should  not 
be  stayed  by  injunction  from  either  the 
court  of  bankruptcy  or  the  state  court 
Jerome  v.  McCarter   (1876)  94  TJ.  S. 
734,    24   L.    Ed.    136;    In    re  Rohrer 
(1910)  177  Fed.  381. 100  C.  0.  A  613, 
24  Am.  Bankr.  Rep.  52;   Clark  v.  Nor- 
walk  Steel  &  Iron  Co.  (C.  C.  1908)  188 
Fed.  999;   In  re  Lattimer  (D.  0. 1909) 
174  Fed.  824,  28  Am.  Bankr.  Rep.  388; 
In  re  McKane   (D.  C.  %Wr)  158  Fed. 
647,  18  Am.  Bankr.  Hep.  594;  In  f 
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Oerdes  (D.  G.  1900)  102  Ted.  818,  4 
Am.  Bankr.  Rep.  346;  Wikle  y.  Jones 
(1909)  133  Ga.  266,  65  S.  E.  577;  Parks 
▼.  Baldwin  (1905)  123  6a.  869,  51  S.  B. 
722;  Harvey  v.  Smith  (1901)  179  Mass. 
592,  61  N.  B.  217;  Furth  v.  Stahl 
(1903)  205  Pa.  439,  55  AU.  29;  Carter 
▼.  People's  Nat.  Bank  (1900)  109  Ga. 
573,  35  S.  E.  61;  Merrill  y.  Jordan 
(1880)  60  N.  H.  425 ;  Lenihan  v.  Ha- 
mann  (1873)  55, N.  Y.  652;  Cutter  v. 
Dingee  (D.  C.  1876)  14  N.  B.  R.  294, 
Fed.  Cas.  No.  3,518;  In  re  Irving  (D. 
C.  1876)  14yN.  B.  R.  289,  Fed.  Cas. 
No.  7,073;  Gets  v.  First  Nat.  Bank 
(C.  C.  1878)  Fed.  Cas.  No.  5,374. 
Compare  Carpenter  v.  O'Connor  (1898) 
16  Ohio  Cir.  Ct.  R.  526;  In  re  Doran 
(1907)  154  Fed.  467,  83  0.  0.  A.  265, 
18  Am.  Bankr.  Rep.  760. 

Where,  prior  to  the  commencement 
of  the  proceedings  in  bankruptcy,  a  re- 
ceiver is  appointed  in  an  action  in  a 
state  court  to  foreclose  a  mortgage, 
property  in  his  possession  cannot  be 
taken  by  the  trustee  in  bankruptcy 
without  discharging  the  mortgage  debt 
Davis  v.  RaUroad  Co.  (O.  C.  1873) 
Fed.  Clas.  No.  3,048.  But  after  the  ap- 
pointment of  the  trustee,  a  receiver  will 
not  be  appointed  for  the  bankrupt's 
mortgaged  land,  as  the  trustee  is  cloth- 
ed with  like  functions  as  a  receiver. 
In  re  Bennett  (C.  C.  1877)  Fed.  Cas. 
No.  1313. 

The  trustee  in  bankruptcy 'is  a  prop- 
er party  to  the  suit  in  the  state  court, 
where  he  must  appear  and  assert  his 
rights,  and  he  should  apply  for  leave 
to  intervene,  or  he  may  be  directed  by 
the  bankruptcy  court  so  to  apply. 
Byster  v.  Gaff  (1875)  91  U.  S.  521,  23 
L.  Ed.  403;  In  re  Gerdes  (D.  C.  1900) 
102  Fed.  318,  4  Am.  Bankr.  Rep.  346; 
Heath  v.  Shaffer  (D.  C.  1899)  93  Fed. 
647,  2  Am.  Bankr.  Rep.  98;  In  re 
Porter  (D.  C.  1901)  109  Fed.  Ill,  6 
Am.  Bankr.  Rep.  259.  In  such  an  ac- 
tion, the  defense  of  usury  is  available 
to  the  trustee  in  bankruptcy.  In  re 
Kellogg  (1903)  121  Fed.  333,  57  C.  C. 
A.  547,  10  Am.  Bankr.  Rep.  7;  In  re 
Miller  (D.  C.  1901)  118  Fed.  360,  9 
Am.  Bankr.  Rep.  274.  If  the  trustee 
does  not  ask  to  be  joined  as  a  party  in 
the  snit,  it  is  not  necessary  to  stay 
the  proceedings  and  compel  him  to 
come  in.  Oliver  v.  Cunningham  (C. 
C.  1881)  6  Fed.  60.  The  trustee  in 
bankruptcy  will  not  be  barred  or  in  any 
way  affected  by  a  decree  of  foreclosure 
if  he  was  not  joined  as  a  party  in  the 
suit  in  which  it  was  rendered,  since  he 
succeeds  in  title  to  the  equity  of  re- 
demption of  the  bankrupt  Barron  y. 
Newberry  (O.  C.  1857)  Fed.  Cas.  No. 
1,066;  Townshend  v.  Thomson  (1892) 
60  N.  T.  Super.  Ct.  454,  18  N.  Y.  Supp. 
870;  Griffin  y.  Hodshire  (1889)  119 
Ind.  235,  21  N.  B.  741;  Cobleigh  v. 
Spitznagle  (1905)  120  111.  App.  110; 
Leary  v.  Shaffer  (1881)  79  Ind.  567. 
But  this  rule  does  not  apply  where  the 
trustee  has  disclaimed  any  interest  in 


the  property.  Scott  y.  Gordon  (1904) 
109  Mo.  App.  695,  83  S.  W.  550. 

Instead  of  a  decree  of  foreclosure, 
the  state  court  may',  in  proper  circum- 
stances make  its  order  giving  the  trus- 
tee in  bankruptcy  the  right  to  redeem, 
or  if  he  has  no  funds  in  hand  for  that 
purpose,  it  may  order  a  sale  under  the 
mortgage,  with  directions  that  the  sur- 
plus shall  be  paid  into  court  for  the 
benefit  of  the  trustee.  Jobbins  v.  Mon- 
tague (1872)  23  N.  J.  Bq.  182.  But  no 
deficiency  decree  can  be  rendered 
against  the  mortgagor,  at  least  until 
the  question  of  his  discharge  has  been 
determined.  Scott  v.  Ellery  (1892)  142 
U.  S.  381,  12  Sup.  Ct.  233,  35  L.  Ed. 
1050;  McKay  y.  Funk  (1873)  37  Iowa, 
661. 

If  foreclosure  proceedings  have  pro- 
ceeded in  a  state  court  so  far  as  the 
rendition  of  a  judgment  or  decree  be- 
fore any  adjudication  in  bankruptcy  is 
made,  the  whole  matter  is  then  within 
the  exclusive  jurisdiction  of  the  state 
court,  and  the  execution  of  the  decree 
will  not  be  stayed  or  enjoined.  In  re 
Gerdes  (D.  C.  1900)  102  Fed.  318,  4 
Am.  Bankr.  Rep.  346;  In  re  HoUoway 
(D.  C.  1899)  93  Fed.  638,  1  Am.  Bankr. 
Rep.  659. 

The  adjudication  in  bankruptcy  is  no 
bar  to  an  ejectment  by  a  mortgagee 
against  a  third  person,  not  connected 
with  the  trustee  in  bankruptcy,  though 
such  suit  is  brought  without  permis- 
sion of  the  court  of  bankruptcy,  where 
the  trustee  never  assumed  possession 
of  nor  intermeddled  with  the  estate  af- 
fected. Byster  v.  C^aff  (1873)  2  Colo. 
22a 

41.  ...  Restraining  foreclosure  In 
state  eourtd— The  court  of  bankruptcy 
may  stop  the  prosecution  of  a  foreclo- 
sure suit  in  a  state  court,  where  such 
suit  was  not  begun  until  after  the  in- 
stitution of  the  bankruptcy  proceedings. 
In  re  San  Gabriel  Sanatorium  Co. 
(1900)  102  Fed.  310,  42  C.  C.  A.  369, 
4  Am.  Bankr.  Rep.  197.  Or  where  the 
validity  of  the  mortgage  is  denied  on 
common-law  grounds.  In  re  Duryea 
(D.  C.  1878)  17  N.  B.  R.  495,  Fed.  Cas. 
No.  4,196.  Or  where  it  is  claimed  that 
the  lien  of  the  mortgage  was  dissolved 
by  the  adjudication  in  bankruptcy  fol- 
lowing within  four  months  after  it  was 
given.  In  re  Oxley  (D.  C.  1910)  182 
Fed.  1019,  25  Am.  Bankr.  Rep.  656. 
Or  where  the  giving  of  the  mortgage 
was  the  act  of  bankruptcy  on  which  the 
adjudication  was  based.  In  re  Don- 
neUy  (D.  C.  1910)  188  Fed.  1001,  26 
Am.  Bankr.  Rep.  304.  Or  where  the 
proceedings  taken  by  the  holder  of  a 
chattel  mortgage  were  not  such  as  to 
bring  the  property  within  the  jurisdic- 
tion of  the  state  court.  In  re  Brooks 
(D.  C.  1898)  91  Fed.  508.  But  an  ad- 
judication that  a  mortgage  is  invalid 
as  an  illegal  preference  does  not  pre- 
vent the  mortgagee  from  suing  in  a 
state  court  to  foreclose  the  mortgage, 
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SO  far  as  the  same  affects  exempt  prop- 
erty. Morris  v.  Covey  (1912)  104  Ark. 
226,  148  S.  W.  257. 

The  court  of  bankruptcy  will,  in  gen- 
eral, interfere  with  the  creditor's  pro-% 
ceedings  only  where  the  interests  of  the 
general  creditors  will  be  materially  af- 
fected or  where  there  is  controversy  as 
to  the  validity  of  the  alleged  lien.  God- 
dard  V.  Weaver  (C.  C.  1872)  6  N.  B. 
R.  440,  Fed.  Gas.  No.  5,495.  In  the 
absence  of  such  circumstances,  it  may 
permit  the  creditor  to  proceed  in  his 
own  way  and  allow  him  to  make  a  sale 
of  the  property.  In  re  Lesser  (D.  C. 
1900)  100  Fed.  433,  3  Am.  Bankr.  Rep. 
815;  In  re  GrinneU  (D.  O.  1873)  9  N. 
B.  R.  29,  Fed.  Cas.  No.  5,830;  In  re 
Sacchi  (C.  O.  1872)  6  N.  B.  R.  497, 
Fed.  Cas.  No.  12,200.  If  any  fraud  is 
discoverable  in  the  sale,  the  bankrupt- 
cy court  will  not  hesitate  to  interfere, 
as  was  done  in  a  case  where  a  pledgee 
of  valuable  collateral  sold  it  to  himself 
at  a  pretended  auction  sale  for  about 
one-sixth  its  nominal  value,  after  the 
filing  of  a  petition  in  bankruptcy 
against  the  pledgor,  and  without  any 
other  authority  than  the  contract  of 
pledge,  and  without  notice  to  the  pledg- 
or or  any  other  party  in  interest.  In 
re  Mertens  (D.  C.  1905)  134  Fed.  101, 
14  Am.  Bankr.  Rep.  226.  Where  there 
was  a  growing  crop  on  the  mortgaged 
real  property  of  a  bankrupt  which  the 
trustee  had  been  directed  by  the  cred- 
itors to  cultivate  and  harvest,  the  mort- 
gagee would  not  be  permitted  to  fore- 
close, though  he  might  have  any  relief 
to  which  he  would  be  entitled  in  equity, 
and,  when  the  property  was  eventually 
sold,  he  could  not  suffer  any  diminution 
of  right  or  be  subjected  to  any  greater 
expense  than  by  a  foreclosure  in  the 
state  court.  George  B.  Matthews  & 
Sons  V.  Joseph  Webre  Co.  (D.  C.  1914) 
213  Fed.  396.  But  where  the  whole 
property  of  the  bankrupt,  including  that 
affected  by  the  lien  of  a  mortgage,  has 
been  sold  in  the  bankruptcy  proceed- 
ings, the  secured  creditor  can  enforce 
his  lien  upon  the  proceeds  by  proper 
application  to  the  court  of  bankruptcy, 
and  in  these  circumstances  a  foreclo- 
sure suit  in  a  state  court  is  unneces- 
sary. Owen  V.  Potter  (1898)  115 
Mich.  556,  73  N.  W.  977. 

42.  — —  Protecting  Interests  of  gen- 
eral oredltorSd— Where  it  appears  that 
it  would  be  for  the  interest  of  the  cred- 
itors at  large  to  have  mortgaged  real 
estate  taken  by  the  trustee  and  admin- 
istered with  the  remainder  of  the  as- 
sets, preserving  the  lien  of  the  secur- 
ed creditor,  the  court  of  bankruptcy 
has  jurisdiction  to  order  the  trustee  to 
take  possession  of  the  property,  and  to 
enjoin  the  secured  creditor  from  sell- 
ing it  or  otherwise  interfering  with  it. 
In  re  Booth  (D.  C.  1899)  96  Fed.  943, 
2  Am.  Bankr.  Rep.  770;  In  re  Zehner 
(D.  C.  1912)  193  Fed.  787,  27  Am. 
Bankr.  Rep.  536.  As  where  it  appears 
that    its    value    greatly    exceeds    the 
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amount  of  the  incumbrance  and  that 
the  surplus  is  more  likely  to  be  realized 
by  a  sale  made  by  the  trustee.  In  re 
Ball  (D.  O.  1902)  118  Fed.  672,  9  Am. 
Bankr.  Rep.  276;  In  re  Zehner  (D.  a 
1912)  193  Fed.  787,  27  Am.  Bankr. 
Rep.  536.  Or  that  the  mortgagee  is 
endeavoring  to  delay  the  sale  unrea- 
sonably and  to  prevent  the  property 
from  bringing  a  fair  price.  In  re  Hol- 
loway  (D.  C.  1899)  93  Fed.  638,  1  Am. 
Bankr.  Rep.  659.  Or  where  a  large 
and  valuable  tract  of  land  is  incumber- 
ed by  numerous  mortgages,  the  sepa- 
rate foreclosure  of  which  would  involve 
heavy  expense  and  leave  little  or  noth- 
ing for  the  general  creditors,  while 
such  a  result  could  be  avoided  by  ad- 
ministering the  property  in  the  bank- 
ruptcy proceeding.  In  re  Pittelkow  (D. 
C.  1899)  92  Fed.  901,  1  Am.  Bankr. 
Rep.  472. 

Since  the  trustee  in  bankruptcy  when 
appointed,  will  be  under  the  duty  of  in- 
vestigating the  security  and  the  prop- 
erty which  it  is  alleged  to  cover,  and  of 
determining  whether  there  is  any  equity 
which  can  be  made  available  for  the 
general  creditors,  a  sale  made  before  he 
is  qualified  will  be  at  least  voidable  as 
against  him.  In  re  Brooks  (D.  C.  1898) 
91  Fed.  508,  1  Am.  Bankr.  Rep.  531; 
Taylor  v.  Robertson  (C.  C.  SS84)  21 
Fed.  209. 

Another  course  open  to  the  court  of 
bankruptcy  is  to  permit  the  mortgage 
creditor  to  continue  his  action  in  the 
state  court,  making  the  trustee  a  party, 
in  order  tiiat  all  questions  as  to  its 
validity  under  the  state  laws  may  be 
there  determined,  but  at  the  same  time 
to  reserve  to  the  trustee  the  right  to 
seU  the  property  in  the  bankruptcy  pro- 
ceedings and  hold  the  proceeds  to  await 
the  decision  of  the  state  court  In  re 
Johnson  (D.  C.  1904)  127  Fed.  618,  11 
Am.  Bankr.  Rep.  544.  As  to  the  mort- 
gagee's claim  on  rents  and  profits  of 
the  property  collected  by  the  trustee 
while  in  possession,  see  In  re  Chase  (D. 
C.  1904)  133  Fed.  79,  13  Am.  Bankr. 
Rep.  294;  In  re  Hollenfeltz  (D.  a 
1899)  94  Fed.  629,  2  Am.  Bankr.  Rep. 
499. 

43.  —  Power  of  sale  in  mortgage  or 
trust  deed.— A  power  of  sale  given  in  a 
mortgage  is  not  a  power  coupled  with 
an  interest  and  therefore  it  is  revoked 
by  the  bankruptcy  of  the  mortgagor. 
Lockett  V.  HiU  (C.  0.  1874)  9  N.  B.  B. 
167,  Fed.  Cas.  No.  8,443:  Morris  v. 
Davidson  (1873)  49  Ga.  361.  But  in 
the  case  of  a  deed  of  trust  by  which 
the  legal  title  is  vested  in  one  or  more 
trustees  for  the  benefit  of  the  lawful 
holder  of  the  obligation  secured,  noth- 
ing comes  within  the  scope  of  the  bank- 
ruptcy proceedings  but  the  grantor's  re- 
versionary or  equitable  title.  McGrcady 
V.  Harris  (1873)  54  [Mo.  137.  See  In 
re  Davis  (D.  C.  1874)  2  N.  B.  R,  891, 
Fed.  Cas.  No.  3,618. 

44.  —  Abandonment  of  property  by 
trustee^— If  the  trustee  is  satisfied  that 
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the  secured  creditor's  claim  is  valid  and 
that  the  property  covered  is  of  no 
greater  value  than  will  be  sufficient  to 
pay  it,  he  may  abandon  the  property  to 
the  creditor.  Second  Nat.  Bank  v.  Na- 
tional State  Bank  (Ky.  1873)  10  Bush, 
367;  In  re  MoUer  (D.  C.  1876)  Fed. 
Cas.  No.  9,609.  And  when  this  is  done 
it  is  perfectly  permissible  for  the  cred- 
itor to  proceed  as  if  no  proceeding  in 
bankruptcy  were  pending,  and  for  a 
state  court  to  take  and  exercise  juris- 
diction without  regard  to  such  proceed- 
ing. Stoddard  v.  Locke  (1870)  43  Vt 
674,  5  Am.  Hep.  308,  9  N.  B.  R.  71; 
Second  Nat.  Bank  v.  National  State 
Bank  (Ky.  1873)  10  Bush,  367.  And 
such  abandonment  may  be  presumed 
when  the  trustee  takes  no  steps  to 
bring  the  property  within  the  jurisdic- 
tion of  the  court  of  bankruptcy  for  ad- 
ministration. Crowe  V.  Reid  (1876)  57 
Ala.  281.  Or  when  he  permits  a  pend- 
ing foreclosure  suit  to  proceed  without 
objection  or  intervention.  In  re  Stans- 
field  (D.  0.  1877)  16  N.  B.  R.  268,  Fed. 
Cas.  No.  13,294. 

45.  Proceedings  out  of  courts— As  to 

property  which  comes  to  the  trustee  for 
administration,  a  landlord  cannot  en- 
force his  claim  for  rent  by  distress,  but 
is  only  entitled  to  proceed  against  the 
tmstee  in  the  bankruptcy  court.  In  re 
Bishop  (D.  C.  1907)  153  Fed.  304,  18 
Am.  Bankr.  Rep.  635.  A  creditor  can- 
not levy  execution  on  real  property  on 
which  his  judgment  is  a  lien,  unless 
permitted  by  the  court  of  bankruptcy. 
In  re  Lesser  (D.  G.  1900)  100  Fed.  433, 
3  Am.  Bankr.  Rep.  815.  It  must  not 
be  understood  that  the  creditor,  even  if 
his  judgment  lien  is  perfect,  will  have 
the  right  to  issue  and  levy  an  execution 
and  cause  a  sale  of  the  property,  after 
it  has  passed  into  the  control  of  the 
tmstee  in  bankruptcy.  While  he  has 
the  advantageous  position  of  a  secured 
creditor,  he  will  not  be  allowed  to  in- 
terfere, at  will,  with  property  in  the 
custody  of  the  bankruptcy  court.  Pen- 
nington V.  Sale  (D.  C.  1868)  1  N.  B. 
B.  572,  Fed.  Cas.  No.  10,939;  Davis 
▼.  Anderson  (D.  C.  1872)  6  N.  B.  R. 
145,  Fed.  Cas.  No.  3,623;  Russell  v. 
McCord  (D.  C.  1878)  17  N.  B.  R.  508, 
Fed.  Cas.  No.  12,157.  Distress  pro- 
ceedings by  a  landlord  against  a  bank- 
rupt tenant  not  instituted  until  after 
adjudication  in  bankruptcy  in  the  court 
of  primary. jurisdiction  are  unsustain- 
able as  against  the  bankrupt's  trustee, 
who,  under  section  70a  (post,  §  9654), 
acquires  title  to  the  bankrupt's  assets 
as  of  the  date  of  adjudication.  In  re 
Printograph  Sales  Co.  (D.  C.  1914)  210 
Fed.  567.  Tax  sales  of  a  bankrupt's 
property  made  after  the  adjudication  in 
bankruptcy  may  be  avoided.  Stanard 
T.  Dayton  (C.  0.  A.  1915)  220  Fed.  441. 
And  a  pre-existing  tax  lien  cannot  be 
converted  into  a  full  title  by  taking  out 
a  tax  deed,  without  the  sanction  of  the 
court  In  re  Eppstein  (1907)  156  Fed. 
42,  84  0.  a  A  208,  19  Am.  Bankr. 


Rep.  89.  A  creditor  may  be  restrained 
from  proceeding  to  sell  property  under 
the  power  contained  in  a  chattel  mort- 
gage or  a  deed  of  trust.  Massachusetts 
Bonding  &  Ins.  Co.  v.  Kemper  (1915) 
220  Fed.  847,  136  C.  C.  A.  593;  In  re 
Hasie  (D.  C.  1913)  206  Fed.  789,  30 
Am.  Bankr.  Rep.  83;  In  re  Nathan  (D. 
C.  1899)  92  Fed.  590;  In  re  Jersey 
Island  Packing  Co.  (1905)  138  Fed.  625, 
71  C.  C.  A.  75,  2  L.  R.  A.  (N.  S.)  560, 
14  Am.  Bankr.  Rep.  689.  The  holder 
of  a  chattel  mortgage  cannot  take  pos- 
session of  the  property  covered  after 
the  appointment  of  a  trustee  in  bank- 
ruptcy, without  the  consent  of  such 
trustee.  In  re  Gutman  (D.  C.  1902) 
114  Fed.  1009,  8  Am.  Bankr.  Rep.  252; 
In  re  Rosenberg  (D.  C.  1869)  Fed.  Cas. 
No.  12,055;  Hatchings  v.  Muzzy  Iron 
Works  (D.  C.  1873)  8  N.  B.  IL,  458, 
Fed.  Cas.  No.  6,952. 

A  pledgee,  acting  fairly,  has  the  right 
to  sell  the  property  in  accordance  with 
the  terms  of  the  contract  and  apply  the 
proceeds  in  payment  of  his  debt,  ac- 
counting to  the  trustee  for  any  surplus, 
and  he  will  not  be  enjoined  from  so  do- 
hig.  Hiscock  V.  Varick  Bank  (190T) 
206  U.  S.  28,  27  Sup.  Ct  681,  51  L. 
Ed.  945,  18  Am.  Bankr.  Rep.  1;  John 
Mathews,  Inc.,  v.  Knickerbocker  Trust 
Co.  (1911)  192  Fed.  557,  113  V.  C.  A 
29,  27  Am.  Bankr.  Rep.  627:  In  re 
Ironclad  Mfg.  Co.  (C.  C.  A.  1912)  192 
Fed.  318;  In  re  Peacock  (C.  C.  1910) 
178  Fed.  851,  24  Am.  Bankr.  Rep.  159; 
In  re  Mertens  (1906)  144  Fed.  818,  75 
C.  C.  A.  548,  15  Am.  Bankr.  Rep.  362; 
In  re  Mayer  (C.  C.  A.  1907)  157  Fed. 
836,  19  Am.  Bankr.  Rep.  356;  In  re 
Browne  (D.  C.  1900)  104  Fed.  762,  5 
Am.  Bankr.  Rep.  220.  CJompare  In  re 
Cobb  (D.  C.  1899)  96  Fed.  821,  8  Am. 
Bankr.  Rep.  129.  But  where  bonds 
deposited  as  collateral  to  a  corpora- 
tion's note  were  simple  promises  to  pay, 
not  secured,  and  had  never  been  is- 
sued by  the  bankrupt  untU  delivery  to 
secure  the  bankrupt's  note,  the  cred- 
itor was  held  not  entitled  to  sell  the 
bonds  to  realize  funds  with  which  to 
pay  the  note,  since  to  do  so  would  sim- 
ply increase  the  corporation's  indebted- 
ness, to  the  prejudice  of  other  credi- 
tors. In  re  Matthews  (D.  C.  1911)  188 
Fed.  445,  26  Am.  Bankr.  Rep.  19. 
Where  one  is  employed  in  the  capacity 
of  a  factor  to  purchase  goods  for  a 
bankrupt,  and  the  goods  so  bought  are 
not  shipped  and  sold  under  the  bank- 
rupt's instructions  because  of  his  bank- 
ruptcy, the  factor  is  entitled  to  sell  the 
property  for  the  best  price  obtainable 
and  charge  the  bankrupt  with  the  loss 
in  satisfaction  of  his  lien.  Couturie  v. 
Roensch  (Tex.  Civ.  App.  1911)  134  S. 
W.  413. 

46.  Redemption  of  property  by  trus- 
teed—A  trustee  in  bankruptcy  is  vested 
with  such  an  interest  in  the  mortgaged 
real  estate  of  the  bankrupt  as  entitles 
him  to  pay  off  the  mortgage  debt  and 
have  the  mortgage  assigned  to  himself 

(11677) 


§  9661 


BANKRUPTCT  (|  07) 


(Tit  61 


or  to  a  person  designated  by  him,  al- 
though it  is  not  in  process  of  foreclo- 
sure, where  it  is  shown  that  such  a 
course  will  be  for  the  benefit  of  the 
estate,  by  enabling  him  to  sell  the  prop- 
erty to  better  advantage;  and  the  court 
of  bankruptcy  has  jurisdiction,  on  his 
petition,  to  compel  the  mortgagee  to 
accept  payment  and  execute  the  assign- 
ment. In  re  Bacon  (D.  C.  1904)  132 
Fed.  157,  12  Am.  Bankr.  Rep.  730;  In 
re  Straub  (D.  C.  1908)  158  Fed.  S75, 
19  Am.  Bankr.  Rep.  808;  Foster  v. 
Ames  (O.  C.  1869)  2  N.  B.  R.  455,  Fed, 
Cas.  No.  4,965.  Where  payment  of  an 
alleged  specific  lien  is  made  by  a  bank- 
rupt's trustee  after  notice  to  all  cred- 
itors and  without  objection,  a  general 
judgment  creditor  claiming  a  prior  lien 
cannot  thereafter  object,  the  rule  be- 
ing that  lien  creditors  who  are  not 
prompt  and  persistent  in  asserting  their 
rights  may  lose  them.  In  re  Torchia 
(D.  C.  1911)  185  Fed.  676,  26  Am. 
Bankr.  Rep.  18a 

47.  Sale    of    property    by    order    of 
bankruptcy  court.— The  court  of  bank- 
ruptcy has  jurisdiction   and   power   to 
dispose  of  incumbered  property  of  the 
bankrupt  in   any   manner  deemed  best 
for  the  interests  of  all  concerned.     It 
may  order  such  property  to  be  sold  by 
the  trustee  in  bankruptcy,  and  may  di- 
rect the  sale  to  be  made  subject  to  a 
particular   lien,    admitted   to   be   valid, 
or  free  of  all  liens  and  incumbrances, 
and  in  the  latter  case  the  proceeds  of 
the  sale  will  be  brought  into  court  for 
distribution  to  those  entitled,  and  any 
valid  lien  will  be  transferred  from  the 
property  to  the  fund  in  court.     In  re 
Booth    (D.    C.   1899)    96   Fed.   943,   2 
Am.  Bankr.  Rep.  770;    In  re  Pittelkow 
(D.  C.  1891)  92  Fed.  901,  1  Am.  Bankr. 
Rep.  479;    In  re  Schnepf  (D.  O.  1867) 
.     1  N.  B.  R.  190,  Fed.  Cas.  No.  12,471; 
In  re  Bowie  (D.  0.  1868)   1  N.  B.  R. 
628,  Fed.  Cas.  No.  1,728;    In  re  Ham- 
bright   (D.  C.  1869)   2  N.  B.  IL  498, 
Fed.  Cas.  No.  5,973;    Davis  v.  Ander- 
son (D.  C.  1872)  6  N.  B.  R.  145,  Fed. 
Cas.   No.    3,623;    In   re    Salmons    (D. 
C.  1868)  2  N.  B.  R.  56,  Fed.  Cas.  No. 
12,268;    Second  Nat.  Bank  v.  National 
State  Bank   (Ky.  1873)   10  Bush,  367, 
11  N.  B.  R.  49.     It  is  within  the  ju- 
risdiction of   the   court,   admitting  the 
validity   of  a  lien   claimed   on  proper- 
ty of  the  bankrupt,  to  order  the  sale  of 
the  property  and  the  payment  of  the 
lien  creditor  out  of  the  proceeds,  pre- 
serving the  remainder  for  the  general 
creditors.     In  re  Arden   (D.   C.   1911) 
188    Fed.    475,    26   Am.    Bankr.    Rep. 
684;    In   re  Vastblnder    (D.   C.   1904) 
132  Fed.  718,  13  Am.  :^ankr.  Rep.  148. 
And  this  action  may  be  taken  not  only 
at  the  instance  of  the  trustee  in  bank- 
ruptcy,   but   the   lien    creditor   himself 
may  petition  the  court  to  take  charge 
of  the  property  and  order  its  sale,  or 
for  leave  to  conduct  the  sale  himself, 
in   either   case   first  proving  his   debt 
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and  making  at  least  a  prima  fade 
showing  as  to  the  validity  and  priority 
of  his  lien.  In  re  Stewart  (D.  G. 
1868)  1  N.  B.  B.  278,  Fed.  Cas.  No. 
13,418;  In  re  Bigelow  (D.  C.  186S) 
1  N.  B.  R.  632,  Fed.  Cas.  No.  1,396. 

An  order  of  the  bankruptcy  court  so 
made  will  oust  the  jurisdiction  of  the 
state  courts  to  foreclose  the  lien  in 
the  ordinary  way.  In  re  Devore  (D. 
C.  1877)  16  N.  B.  B.  66,  Fed.  Cas.  No. 
3,847. 

If  it  is  quite  clear  that  the  property 
is  not  worth  anything  more  than  the 
amount  of  the  mortgage  or  other  in- 
cumbrance upon  it,  the  court  will  not 
order  its  sale,  but  will  leave  the  cred- 
itor to  deal  with  it  in  his  own  way. 
In  re  Lambert  (D.  O.  1869)  2  N.  B. 
R.  426,  Fed.  Cas.  No.  8,026;  Foster 
V.  Ames  (C.  O.  1869)  Fed.  Cas.  No. 
4,965. 

If  a  sale  has  been  ordered  and  made 
and   the   proceeds   brought   into  court, 
all   questions    concerning   the  right  of 
the    creditor    to    payment    out   of  the 
fund,    or   the   amount   to   which  he  is 
entitled,    must    be    determined   by   the 
bankruptcy    court    on    a    petition   for 
distribution,  not  by  a  suit  at  law.    In 
ro  Masterson  (D.  C.  1870)  4  N.  B.  R. 
653,  Fed.  Cas.  No.  9,268.     And  if  the 
property  does  not  bring  as  much  as  the 
amount  of  the  lien,  the  creditor  is  not 
entitled  to  be  paid  in  full  out  of  the 
estate    as    holding    a    privileged   debt; 
in  other  words,  he  cannot  come  upon 
the  general  funds  of  the  estate  for  the 
deficiency   in   the   character  of  a  lien 
creditor,  though  he  may  prove  a  claim 
for  such  deficiency  as  a  general  or  un- 
secured   creditor.      In    re    Purcell   (D. 
C.  1868)   Fed.   Gas.   No.  11,469.    And 
even   ahead   of   the   claim   of  the  lien 
creditor,  the  proper  costs  and  expenses 
of  the   sale   must  be  paid  out  of  the 
proceeds.      In    re    Baughman    (D.    G. 
1908)    163   Fed.    669,    20   Am.  Bankr. 
Rep.  81;  In  re  Ellerhorst  (C.  C.  1872) 
7  N.  B.-  R.  49,   Fed.   Cas.   No.  4,380; 
In  re  Dummont  (D.  C.  1871)  4  N.  R 
R.   17,    Fed.   Cas.    No.  4,127.     Where 
property  incumbered  by  a  vaHd  lien  is 
sold,  and  more  is  realized  than  is  re- 
quired to  satisfy  the  lien,  the  surplus 
will  be  available  for  creditors.    But  if 
the   bankrupt   had   a   right    to  compel 
contribution  from  a  person  jointly  in- 
terested with  him  in  the  property,  the 
claim  of  creditors  to  be  subrogated  to 
this  right  can  only  be  considered  and 
determined  in  ancillary  proceedings  in- 
stituted    for     that     purpose.       In    re 
Straub  (D.  C.  1908)  158  Fed,  876, 1» 
Am.  Bankr.  Rep.  808. 

48.  Marshaiiipo  assetsw— As  amonf 
the  various  secured  creditors  of  B  bank- 
rupt, the  general  equitable  pirindpls 
of  marshalling  securities  vdll  be  sp* 
plied,  so  that  a  creditor  having  secori- 
ty  on  two  or  more  funds  or  prt^perties 
will  be  required  to  exhaust  tlist  on 
which  his  Uen  stands  alone,  befo:Te  pro* 
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ceediag  agEinat  that  on  which  other 
creditors  beside  himself  have  liens. 
In  re  Santhoff  (D.  G.  1876)  U  N.  B. 
R.  364,  Fed.  Gas.  No.  12,379;  In  re 
Bowler  (D.  G.  1877)  Fed.  Gas.  No. 
1,736;  McLean  y.  Lafayette  Bank  (G. 
G.  1848)  Fed.  Gas.  No.  8,889.  Where 
a  creditor  held  several  judgment  notes 
against  a  debtor  and  also  some  mort- 
gages and  two  insurance  policies  aa 
collateral,  and  caused  judgment  to  be 
entered  on  the  notes  and  execution  is- 
sued thereon,  and  shortly  afterwards 
a  petition  was  filed  against  the  debtor 
And  he  was  adjudged  bankrupt,  it  was 
held  that  the  court  had  power  so  to 
niarshall  the  assets  as  to  require  such 
creditor  to  foreclose  a  mortgage  be- 
fore resorting  to  the  general  fund.  In 
re  Sauthoff  (D.  G.  1876)  14  N.  B.  R. 
864,  Fed.  Gas.  No.  12379.  Where  the 
purchaser  of  a  tract  of  land  gave  a 
mortgage  back  covering  the  entire  prop- 
erty and  afterwards  divided  it  into 
lota,  and  sold  some  of  them,  and  oth- 
ers remained  on  his  hands  at  the  time 
of  his  adjudication  in  bankruptcy,  and 
these  were  sold  by  the  trustee  in  bank- 
ruptcy discharged  of  incumbrances, 
thus  displacing  the  lien  of  a  second 
mortgage  which  covered  these  lots  only, 
it  was  held  that  the  fund  belonged  to 
the  first  mortgagee  and  not  to  the  sec- 
ond. In  re  Garothers  (D.  G.  1882)  12 
Fed.  692. 

III.  FRAUDULENT   CONVEYANCES 
VOIDABLE    BY   TRUSTEE 

49.  Constniotion    of    this    seotloiiw— 

The  conveyances  or  transfers  intended 
by  subdivision  "e"  of  this  section  are 
only  such  as  are  fraudulent  either  at 
common  law  or  under  the  statutes  of 
the  state,  as  distinguished  from  those 
which  are  in  fraud  of  the  bankruptcy 
act  itself.  Bailey  v.  Wood  (1912)  211 
Mass.  37,  97  N.  E.  902,  Ann.  Gas. 
1912A,  950;  Allen  v.  Montgomery 
(1873)  48  Miss.  101. 

Prior  to  the  filing  of  a  voluntary 
bankruptcy  petition,  the  bankrupt  la 
the  owner  of  all  his  property  and  may 
sell  and  incumber  it  except  ir.  fraud 
of  creditors  or  in  violation  of  law,  and 
after  filing  and  prior  to  adjudication  he 
retains  title  though  holding  as  trustee 
for  creditors.  In  re  Banks  (D.  G. 
1913)  207  Fed.  662. 

With  subdivision  "e"  of  this  section 
should  be  compared  section  70e  (post, 
I  9654).  In  consequence  of  the  latter 
provision,  it  is  held  that,  if  there  be 
any  kind  of  transfer  of  property  which 
a  creditor  of  the  grantor  might  have 
avoided,  though  it  was  neither  made 
with  intent  to  delay  or  defraud  credi- 
tors nor  is  denounced  as  void  by  the 
laws  of  the  state,  then  the  trustee  in 
bankruptcy  may  avoid  it,  and  without 
any  regard  to  the  time  when  it  was 
made  as  compared  with  the  date  of 
bankruptcy.  Joseph  v.  Raff  (1903) 
176  N.  7.  611,  68  N.  B.  1118;   Trese- 


der  V.  Burgor  (1906)  130  Wis.  201,  109 
N.   W.  957;    Friedman  v.   Verchofsky 

(1903)  105  HL  App.  414;  Sharp  v. 
FiUhugh  (1905)  75  Ark.  562,  88  S.  W. 
929;  Boyd  v.  Arnold  (1912)  103  Ark. 
105,  146  S.  W.  118;  Thomas  v.  Flet- 
cher (D.  G.  1907)  153  Fed.  226, 18  Am. 
Bankr.  Rep.  623;  In  re  Toothaker 
Bros.  (D.  G.  1904)  128  Fed.  187,  12 
Am.  Bankr.  Rep.  99;  In  re  Schenck 
(D.  G.  1902)  116  Fed.  554,  8  Am. 
Bankr.  Rep.  727.  Notwithstanding 
these  specific  provisions,  the  whole  act 
must  be  read  in  the  light  of  the  pre- 
dominating purpose  of  congress  with 
reference  to  the  distribution  of  the 
assets,  which  was  to  prevent  any  in- 
equality of  payment  among  the  unse- 
cured    creditors.       Sellers     v.     Hayes 

(1904)  163  Ind.  422,  72  N.  B.  119. 

50.  Rights  of  trustee  aa  to  transfers. 

— ^With  respect  to  the  ownership  of 
property  in  general,  and  so  far  as  re- 
gards valid  sales,  liens,  and  incumbranc- 
es, the  trustee  merely  succeeds  to  the 
titiie  of  the  bankrupt  and  has  no  stron- 
ger rights  than  he.  In  re  Great  Western 
Mfg.  Go.  (1907)  152  Fed.  123,  81  G.  G. 
A.  341,  18  Am.  Bankr.  Rep.  259. 

By  the  express  terms  of  the  act,  the 
trustee  represents  creditors,  succeeds 
to  their  rights,  and  is  invested  with 
the  same  rights  of  action  which  they 
would  have  had  (if  bankruptcy  had  not 
intervened)  concerning  any  such  con- 
veyances or  transfers.  In  re  Lukens 
(D.  C.  1905)  138  Fed.  188,  14  Am. 
Bankr.  Rep.  683;  Fourth  Street  Nat. 
Bank  v.  Millboume  Mills  Go.'s  Trustee 
a909)  172  Fed.  177,  96  G.  G.  A.  629, 
22  Am.  Bankr.  Rep.  442;  In  re  Rodgers 
(1903)  125  Fed.  169,  60  C.  C.  A.  567, 
11  Am.  Bankr.  Rep.  79;  Pfeiffer  v. 
Roe  (1905)  108  App.  Div.  54,  95  N.  Y. 
Supp.  1014;  Beasley  v.  Smith  (Chi. 
1915)  87  S.  E.  293.  A  trustee  in  bank- 
ruptcy holds  not  only  the  legal  title  to 
the  bankrupt's  estate,  but  he  also  rep- 
resents the  creditors  of  the  bankrupt, 
and  has  such  rights  as  the  creditors 
possessed,  and  he  can  avoid  any  trans- 
fer which  the  creditors  could  have 
avoided,  and  the  trustee  has  plenary 
power  to  take  all  steps  necessary  to 
subject  the  bankrupt's  property  to  the 
satisfaction  of  his  debts.  Benner  v. 
Scandinavian  American  Bank  (Wash. 
1913)  131  P.  1149.  The  trustee  in 
bankruptcy  may,  by  proper  proceed- 
ings, avoid  or  annul  any  transfer  made 
by  the  bankrupt  which  any  creditor 
might  have  attacked  by  similar  pro- 
ceedings. Thomas  v.  Roddy  (1907)  122 
App.  Div.  851,  107  N.  Y.  Supp.  473; 
Gox  V.  Wall  (1903)  132  N.  0.  730,  44 
S.  E.  635;  Landis  v.  McDonald  (1901) 
88  Mo.  App.  335;  Studebaker  Bros. 
Mfg.  Go.  V.  Elsey-HemphiU  Carriage 
Co.  (1911)  152  Mo.  App.  401,  133  S. 
W.  412;  Earle  v.  National  Metallurgic 
Go.  (1910)  77  N.  J.  Bq.  17,  76  Atl.  555; 
Hunt  V.  Doyal  (1907)  128  Ga.  416,  57 
S.  E.  489;   In  re  MuUen  (D.  G.  1900) 
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101  Fed.  413,  4  Am.  Bankr.  Rep.  224; 
Everett  y.  Stone  (G.  G.  1844)  Fed.  Gas. 
No.  4,577;  Bradshaw  v.  Klein  (D.  G. 
1868)  1  N.  B.  R.  542,  Fed.  Gas.  No.  1,- 
790;  In  re  Metzger  (D.  G.  1868)  2  N. 
B.  R.  355,  Fed.  Gas.  No.  9,510;  In  re 
Lpland  (D.  G.  1874)  9  N.  B.  R.  209, 
Fed.  Gas.  No.  8,230;  Id.  (G,  G.  1873) 
Fed.  Gas.  No.  8,234.  The  trustee  occu- 
pies exactly  as  strong  a  position,  and 
especially  since  the  amendment  of  1910, 
as  a  creditor  who  has  levied  an  attach- 
ment or  one  who  holds  a  judgment  or 
an  Unsatisfied  execution.  In  re  Rod- 
gers  (1903)  125  Fed.  169,  60  G.  G.  A. 
567,  11  Am.  Bankr.  Rep.  79;  Bunnell 
V.  Bronson  (1906)  78  Gonn.  679,  63 
Atl.  396;  Putnam  v.  Southworth  (1908) 
197  Mass.  270,  83  N.  E.  887;  In  re 
Carpenter  (D.  G.  1903)  125  Fed.  831, 
11  Am.  Bankr.  Rep.  147.  Since  an  ex- 
ecution creditor  may  maintain  an  ac- 
tion of  trespass  on  the  case  against  per- 
sons who  have  fraudulently  conspired 
to  secrete  and  transfer  the  property  of 
the  debtor,  such  an  action  may  be  main- 
tained by  the  debtor's  trustee  in  bank- 
ruptcy subsequently  appointed,  by  vir- 
tue of  the  amendment  of  1910  giving 
him  the  rights  and  remedies  of  an  execu- 
tion creditor.  Sattler  v.  Slonimsky  (D. 
G.  1912)  199  Fed.  592,  28  Am.  Bankr. 
Rep.  729.  The  trustee  in  bankruptcy 
may  maintain  a  suit  to  set  aside  any 
fraudulent  conveyance  made  within  four 
months  before  the  filing  of  the  petition 
in  bankruptcy,  which  could  have  been 
attacked  by  creditors  holding  an  attach- 
ment or  an  unsatisfied  execution.  Al- 
len V.  Massey  (1872)  17  Wall.  351.  21 
L.  Ed.  542;  Schmitt  v.  Dahl  (1903) 
88  Minn.  506,  93  N.  W.  665,  67  L.  R. 
A.  590;  Adams*  Assignee  v.  Branch 
(1880)  3  Ky.  Law  Rep.  178;  McMaster 
V.  Gampbell  (1879)  41  Mich.  513,  2 
N.  W.  836.  A  corporation's  trustee  in 
bankruptcy  has  capacity  to  contest  the 
validity  of  a  mortgage  covering  the 
bankrupt's  real  and  personal  property. 
Pacific  State  Bank  v.  Goats  (G.  G.  A. 
1913)  205  Fed.  618,  30  Am.  Bankr.  Rep. 
655.  It  is  Immaterial  to  the  trustee's 
right  of  action  to  set  aside  a  fraudulent 
conveyance  or  transfer  that  the  partic- 
ular transaction  would  have  been  valid 
and  binding  as  between  the  immediate 
parties  to  it.  Dulany  v.  Morse  (1913) 
39  App.  D.  G.  523;  Adams  v.  Mer- 
chants' Nat.  Bank  (G.  G.  1880)  2  Fed. 
174;  Grooks  v.  Stuart  (G.  G.  1881)  7 
Fed.  800;  Mann  v.  Flower  (1879)  25 
Minn.  500.  It  is  immaterial  that  the 
bankrupt  himself  could  not  have  sus- 
tained an  action  to  recover  the  money 
or  property,  vacate  the  conveyance,  or 
otherwise  annul  his  own  act.  Elmore  v. 
Symonds  (1903)  183  Mass.  321,  67  N. 
E.  314;  Bennett  v.  J^tna  Ins.  Go. 
(1909)  201  Mass.  554,  88  N.  E.  335, 
131  Am.  St.  Rep.  414;  Garr  v.  Gale 
(G.  G.  1847)  Fed.  Gas.  No.  2,435. 

As  to  property  conveyed  in  fraud 
of  creditors,  the  trustee  is  not  merely 
a  successor  to  the  rights  of  defrauded 
creditors,  but  he  is  invested  with  the 
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title.  Hillyer  v.  Le  Roy  (1903)  84  App. 
Div.  129,  82  N.  Y.  Sup.  80;  Amnis  v. 
Butterfield  (1904)  99  Me.  181,  58  AtL 
898;  Starks  v.  Gurd  (1889)  88  Ky. 
164,  10  S.  W.  419;  In  re  Wynne  (C.  C. 
1868)  4  N.  B.  R.  23,  Fed.  Gas.  No. 
18,117;  Mann  v.  Flower  (1879)  25 
Minn.  500.  And  he  may  sae  to  vacate 
or  avoid  any  fraudulent  transfer  of  the 
bankrupt's  property,  whether  or  not 
there  is  any  creditor  armed  with  a  lien 
or  otherwise  in  position  to  attack  sock 
transfer.  Sheldon  v.  Parker  (1902)  66 
Neb.  610,  92  N.  W.  923.  And  sec 
Faulkner  v.  Kaplon  (D.  G.  1913)  203 
Fed.  114.  GONTRA,  Goleman  v.  Hagh- 
ey  (Mo.  1913)  158  S.  W.  829. 

A  bill  by  the  trustee  to  vacate  a 
fraudulent  conveyance  should  be  main- 
tained in  his  own  name  as  trustee,  and 
not  in  the  name  of  the  bankrupt  or  of 
any  creditor.  Exchange  Nat.  Bank  v. 
Stewart  (1909)  158  Ala.  218,  48  South. 
487.  As  it  is  the  duty  of  the  trustee  to 
represent  the  unsecured  creditors,  he  is 
not  entitled  to  sue  to  annul  a  convey- 
ance merely  as  given  in  fraud  of  a  cred- 
itor who  has  a  Hen  on  the  property. 
Gowan  v.  Stoggs  (Ala.  1912)  59  Sooth. 
153.  A  suit  by  a  trustee  in  bankrupt- 
cy to  divest  from  defendants  title  to 
property  of  the  bankrupt  corporation 
claimed  to  have  been  fraudulently  con- 
veyed to  defendants  is  brought  on  the 
theory  that  the  transfer  of  the  property 
was  in  fraud  of  the  corporate  creditors, 
and,  if  it  was  not  fraudulent,  the  suit 
cannot  be  maintained.  Goleman  v.  Hag- 
ey  (Mo.  1913)  158  S.  W.  829.  The 
trustee  cannot  complain  of  the  fraudu* 
lent  character  of  a  mortgage  given  by 
a  purchaser  from  the  bankrupt  to  a 
third  person,  unless  he  can  impeach 
the  sale  from  the  bankrupt  to  the  pur- 
chaser on  other  grounds.  SeUers  v. 
Hayes  (1904)  163  Ind.  422,  72  N.  B. 
119. 

51.  Election  by  trustee^— Where  prop- 
erty is  alleged  to  have  been  conveyed  in 
fraud  of  creditors,  but  it  appears  that 
it  could  only  be  recovered  by  coatly  and 
doubtful  litigation,  with  probable  small 
benefit  to  the  estate,  the  trustee  is  not 
bound  to  claim  the  property,  but  he 
may  elect  either  to  do  so,  and  to  pro- 
ceed for  its  recovery,  or  not  to  claim  it, 
and  if  he  does  not  elect  to  take  it  with- 
in a  reasonable  time,  it  is  deemed  an 
election   to   reject  it.     Nash   v.  Simp- 
son (1886)  78  Me.  142,  3  Atl.   53.    II 
the  trustee  has  once  elected  not:  to  at- 
tempt to  set  aside  a  conveyance  or  trans- 
fer by  the  bankrupt,  he  cannot:  after- 
wards  come  into  equity  to   att:iick  it 
Laughlin  v.  Galumet  &  G.  Ganal  &  Dock 
Go.  (1895)  66  Fed.  441,  13  C.  O-  A.  1. 
And  see  Greenhall  v.  Gamegie   Trust 
Co.  (D.  G.  1910)  180  Fed.  812,  »  Am. 
Bankr.    Rep.    300.     Where    a   debtor, 
within   four  months   before   bis    buik' 
niptcy,  sold  and  assigned  certain  ac- 
counts to  a  third  person,  and  his  tmi- 
tee.  with  full  knowledge  of  the  facts, 
applied  for  and  obtained  an  order  from 
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the  court  of  bankruptcy  reqairing  the 
bankrupt  to  turn  over  a  part  of  the  pro^ 
ceeds  of  the  sale  which  had  not  been 
accounted  for,  such  action  of  the  trus- 
tee was  held  an  election  to  affirm  the 
Bale  and  he  could  not  thereafter  main-* 
tain  a  petition  against  the  assignee  to 
recover  the  accounts,  on  the  ground 
that  the  sale  was  fraudulent  Thomas 
▼.  Sugerman  (1907)  157  Fed.  669,  85  0. 
C.  A.  337,  19  Am.  Bankr.  Rep.  509. 

52.  Trustee's  right  of  aotion  exciu- 

tivew^Bef  ore  the  appointment  of  a  trus- 
tee in  bankruptcy,  creditors  may,  if 
necessary  to  preserve  their  rights,  sue 
to  set  aside  fraudulent  transfers  or  con- 
veyances. Guaranty  Title  &  Trust  Co. 
V.  Pearlman  (D.  0. 1906)  144  Fed.  550, 
16  Am.  Bankr.  Rep.  461. 

After  the  adjudication  in  bankruptcy 
and  the  appointment  of  a  trustee,  no 
creditor  has  the  right  to  institute  legal 
proceedings  to  set  aside  a  transfer  or 
conveyance  alleged  to  have  been  fraudu- 
lent, as  that  right  pertains  to  the  trus- 
tee alone.    Trimble  v.  Woodhead  (1880) 

102  U.  S.  647,  26  L.  Ed.  290;  Glenny 
V.  Langdon  (1878)  98  U.  S.  20,  25  L. 
Ed.  43;  Barnes  Mfg.  Co.  v.  Norden 
(1902)  67  N.  J.  Law,  493,  51  Atl.  464; 
In  re  Gray  (1900)  47  App.  Div.  554,  62 
N.  Y.  Supp.  618;  Elder's  Bx'rs  v.  Har- 
ris (1882)  76  Va.  187;  Boiling  v. 
Munchus  (1877)59  Ala.  482;  Thurmond 
V.  Andrews    (Ky.  1893)    10  Bush,  400, 

13  N.  B.  R.  157;  Anderson  v.  Ander- 
son (1883)  80  Ky.  638;  AUen  y.  Mont- 
gomery ri873)  48  Miss.  101,  10  N.  B. 
R.  503;  Goodwin  v.  Sharkey  (N.  T. 
1868)  6  Abb.  Prac.  N.  S.  64,  3  N.  B. 
R.  658;  Scott  v.  Devlin  (D.  C.  1898) 
89  Fed.  970;  In  re  Lowe  (D.  C.  1884) 
19  Fed.  589;  New  Orleans  Nat.  Bank- 
ing Ass'n  V.  Le  Breton   (O.  0.  1882) 

14  Fed.  646;  Allen  v.  Massey  (C.  O. 
1870)  4  N.  B.  R.  248,  Fed.  Cas.  No. 
231;  McMahon  v.  Pithan  (Iowa,  19f4) 
147  N.  W.  920.  CONTRA,  Robmson  v. 
Tischler  (Fla.  1915)  67  South.  566. 
As  to  suits  begun  by  creditors  more 
than  four  months  before  the  bankrupt- 
cy, the  right  to  continue  them  after  the 
appointment  of  a  trustee,  and  the  pref- 
erence gained  by  the  suing  creditors,  see 
Boyd  V.  Arnold  (1912)  103  Ark.  106, 
146  S.  W.  118;  Hillyer  v.  Le  Roy 
(1904)   179  N.  T.  369,  72  N.  E.  237, 

103  Am.  St.  Rep.  919.  Where  a  bank- 
rupt's creditors,  seeking  equitable  re- 
lief on  the  ground  of  fraud  by  reason 
of  equitable  liens  acquired  prior  to  the 
bankruptcy  proceedings,  do  not  pur- 
posely' violate  the  bankruptcy  law  or 
seek  an  unlawful  preference,  they  are 
entitled  to  equitable  relief.  Robinson 
V.  Tischler  (Fla.  1916)  67  So.  565.  The 
adjudication  in  bankruptcy  and  ap- 
pointment of  a  trustee  constitute  a 
complete  defense  to  a  creditor's  bin  fil- 
ed for  such  a  purpose  in  a  state  court 
Leseure  ▼.  Weaver  (1902)  108  111.  App. 
616. 

The  refusal  or  failure  of  the  trustee 
in  bankruptcy  to  sue  for  the  avoidance 
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of  an  alleged  fraudulent  conveyance 
within  the  time  prescribed  by  law,  or  at 
all,  does  not  transfer  the  right  to  any 
creditor  or  to  the  creditors  generally, 
nor  authorise  them  to  sue  in  their  own 
behalf.  Moyer  y.  Dewey  (1880)  103  U. 
S.  301,  26  L.  Ed.  394;  Ruhl-Koblegard 
Co.  v.  GUlespie  (1907)  61  W.  Va.  584, 
66  S.  E.  898,  10  L.  R.  A.  (N.  S.)  305, 
U  Ann.  Cas.  929.  Compare  Bated  v. 
Bradley  (N.  Y.  1881)  24  Hun,  84. 
CONTRA,  Casey  v.  Baker  (D.  C.  1914) 
212  Fed.  247.  The  remedy  of  creditors 
who  are  dissatisfied  with  the  refusal  or 
inactivity  of  the  trustee  is  to  apply  to 
the  court  of  bankruptcy  for  an  order 
directing  the  trustee  to  institute  the 
necessary  proceedings.  If  the  court  is 
satisfied  that  such  action  should  be  tak- 
en and  will  probably  result  in  benefit  to 
the  estate,  it  has  power  to  require  the 
trustee  to  proceed.  Glenny  y.  Langdon 
(1878)  98  U.  S.  20,  25  L.  Ed.  43;  Mc- 
Master  v.  Campbell  (1879)  41  Mich. 
513,  2  N.  W.  836;  Freelander  v.  HoUo- 
man  (D.  C.  1873)  9  N.  B.  R.  331,  Fed. 
Cas.  No.  5,081. 

53.  Conditions  precedent  to  trustee's 

action.— Since  the  bankruptcy  law  vests 
the  trustee  with  title  to  all  property 
conveyed  by  the  bankrupt  in  fraud  of 
creditors,  he  may  proceed  to  recover 
such  property  notwithstanding  the  fact 
that  there  may  be,  at  the  time,  no  cred- 
itor who  has  put  his  claim  in  judgment 
and  thus  placed  himself  in  a  position  to 
assail  the  transfer  as  fraudulent.  The 
trustee's  title  "accrues  by  force  of  the 
act,  and  not  through  the  right  of  the 
creditor  to  assert  the  fraud."  Piatt  v. 
Matthews  (D.  C.  1882)  10  Fed.  280. 
The  bankruptcy  law  makes  it  impossi- 
ble for  creditors  to  reduce  their  claims 
to  judgment  after  the  adjudication,  al- 
though this  is  usually  necessary  as  a 
condition  precedent  to  the  right  to 
avoid  a  fraudulent  conveyance,  or  even 
that  the  creditor  should  hold  an  execu- 
tion returned  unsatisfied.  Thomas  v. 
Roddy  (1907)  122  App.  Div.  851,  107 
N.  T.  Supp.  473;  Riker  v.  Gwynne 
(Sup.  1908)  116  N.  Y.  Supp.  10.  But 
the  trustee  occupies  the  position  of  an 
execution  creditor,  and  hence  it  is  not 
a  prerequisite  to  his  right  to  institute 
proceedings  for  such  purpose,  nor  a 
condition  to  his  action,  that  judgments 
at  law  should  have  been  obtained  upon 
the  claims  of  the  creditors  in  whose  be- 
half the  equitable  remedy  is  invoked. 
Mitchell  V.  Mitchell  (D.  C.  1906)  147 
Fed.  280,  17  Am.  Bankr.  Rep.  382; 
MueUer  v.  Bruss  (1901)  112  Wis.  406, 
88  N.  W.  229;  Thomas  v.  Roddy  (1907) 
122  App.  Div.  851,  107  N.  Y.  Supp.  47.S; 
Crary  y.  Kurtz  (1906)  132  Iowa,  105, 
105  N.  W.  590,  109  N.  W.  462,  119  Am. 
St.  Rep.  549;  Beasley  v.  Coggins 
(1904)  48  Fla.  215,  37  South.  21.3,  6 
Ann.  Cas.  801;  Hobbs  v.  Frazier  (1911) 
61  Fla.  611.  56  South.  848;  Hood  v. 
Blair  State  Bank  (1902)  3  Neb. 
(Unof.)  432,  91  N.  W.  701;  Ryan  y. 
Rogers  (1908)  14  Idaho,  309,  94  Pac. 
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427;  Cragin  y.  Garmichael  (G.  G.  1873) 
11  N.  B.  B.  611,  Fed.  Gas.  No.  3^19. 
Gompare  Earle  v.  National  Metallurgic 
Co.  (1910)  77  N.  J.  Bq.  17,  76  Atl.  555. 
Nor  is  any  demand  necessary  before 
the  commencement  of  an  action  by  the 
trustee  to  recover  property  unlawfully 
transferred  by  the  bankrupt.  Goldberg 
y.  Harlan  (1903)  33  Ind.  App.  465,  67 
N.  E.  707.  Neither  is  he  bound  to  ten- 
der to  the  purchaser  the  amount  which 
the  latter  may  haye  paid  to  the  bank- 
rupt. Johnston  y.  Forsyth  Mercantile 
Co.  (D.  C.  1904)  127  Fed.  845.  11  Am. 
Bankr.  Rep.  669.  The  trustee  is  bound 
to  show  some  actionable  injury  to  the 
estate  which  he  represents,  and  there- 
fore an  action  will  not  lie  to  ayoid  an 
alleged  fraudulent  sale  of  personal 
property,  where  the  goods  haye  already 
been  seized  under  a  warrant  in  bank- 
ruptcy and  turned  oyer  to  the  trustee, 
whose  possession  is  undisputed.  Smith 
y.  Glaflin  (D.  G.  1879)  19  N.  B.  B. 
523,  Fed.  Gas.  No.  13,026. 

54.  —  Proof  of  debts  and  Insufll- 
olency  of  assets^-In  a  suit  to  set  aside 
a  fraudulent  conveyance  or  transfer, 
the  trustee  must  be  prepared  to  show 
that  there  were  creditors  of  the  bank- 
rupt at  the  time  of  the  alleged  fraud, 
except  in  those  cases  where  the  trans- 
action may  be  regarded  as  fraudulent 
with  respect  to  subsequent  creditors. 
Union  Trust  Go.  v.  Amery  (1912)  67 
Wash.  1,  120  Pac.  539;  Coleman  y. 
Hagey  (Mo.  1913)  158  S.  W.  829.  Also 
he  must  allege  and  show  that  there  are 
proved  and  allowed  claims  against  the 
estate  in  bankruptcy,  or  at  least  prova- 
ble debts,  at  the  time  of  bringing  the 
suit,  for  otherwise  there  would  be  no 
one  for  him  to  represent  and  a  recov- 
ery would  simply  inure  to  the  benefit  of 
the  bankrupt  himself,  which  is  not  the 
purpose  of  the  act.  Crary  v.  Kurtz 
(1906)  132  Iowa,  105,  105  N.  W.  590, 
109  N.  W.  452,  119  Am.  St.  Rep.  549; 
Leavengood  v.  McGee  (1907)  50  Or. 
233,  91  Pac.  453;  Nicholas  v.  Murray 
(G.  G.  1878)  18  N.  B.  R.  489.  Fed. 
Gas.  No.  10,223.  See  Treseder  v.  Bur- 
gor  (1906)  130  Wia.  201,  109  N.  W. 
957.  Compare  Donegan  v.  Davis 
(1880)  66  Ala.  362.  Hence,  if  the  cred- 
itors purporting  to  be  represented  in 
the  action  by  the  trustee  have  failed  to 
present  their  claims  for  allowance 
within  the  time  required  by  the  statute, 
and  are  therefore  barred  from  partici- 
pation in  the  estate,  the  action  cannot 
be  maintained.  Cartwright  v.  West 
(1911)  173  Ala.  198,  55  South.  917. 
Such  a  suit  may  be  prosecuted  for  the 
sole  benefit  of  one  person,  if  he  is  the 
only  creditor  of  the  bankrupt.  Level 
Land  Go.  v.  Sivyer  (1901)  112  Wis. 
442,  88  N.  W.  317.  But  not  where  that 
creditor  has  so  conducted  himself  with 
reference  to  the  transaction  in  suit  as 
to  estop  himself  from  alleging  its  fraud- 
ulent character.  Parker  v.  Travers 
(1908)  74  N.  J.  Bq.  812,  71  Atl.  612. 

Further,  and  to  put  himself  in  a  po- 
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sition  analogous  to  that  of  a  creditor 
holding  an  execution  returned  unsatis- 
fied, the  trustee  must  aver  that  the  as- 
sets of  the  estate  in  his  hands  are  not 
sufficient  to  satisfy  the  claims  filed 
against  it.  Knapp  v.  Milwaukee  Trust 
Go.  (1910)  216  U.  S.  545,  30  Sup.  Gt 
412,  54  L.  Ed.  610;  Prescott  v.  Gal- 
lucdo  (D.  G.  1908)  164  Fed.  618,  21 
Am.  Bankr.  Rep.  229;  Mueller  v.  Bruss 
(1901)  112  Wis.  406,  88  N.  W.  229; 
Flint  v.  Ghaloupka  (1908)  81  Neb.  87, 
115  N.  W.  535;  SheUy  v.  Nolen  (1905) 
38  Tex.  Civ.  App.  343,  88  S.  W.  524; 
McKey  v.  Smith  (1912)  255  BL  465. 
99  N.  E.  695.  Compare  Entwisle  v. 
Cohen  (1910)  141  App.  Dlv.  834,  125 
N.  Y.  Supp.  935.  It  is  not  necessary  for 
the  trustee  to  allege  and*show  an  insuf- 
ficiency of  assets  where  the  bankrupt 
states  in  his  petition  or  schedule  that 
he  has  no  assets.  In  re  Schoenfield 
(D.  O.  1911)  190  Fed.  53,  27  Am. 
Bankr.  Rep.  64. 

55.  Nature  and  form  of  transaotiOBw- 

•  Any  disposition  of  real  or  personal 
property  by  a  debtor  which  would  have 
been  void  as  against  his  creditors,  as 
being  fraudulent  at  common  law  or  un- 
der the  statutes  of  the  state,  if  no  pe- 
tition in  bankruptcy  had  been  filed 
against  him,  wiU  be  equally  void  as 
against  creditors  represented  by  his 
trustee  in  bankruptcy.  Union  Trust  ft 
Say.  Bank  v.  Amery  (1913)  72  Wash. 
648,  131  Pac.  199;  In  re  Wynne  (C.  C. 
1868)  4  N.  B.  R.  23,  Fed.  Gas.  No. 
18,117;  In  re  Morrill  (D.  O.  1873)  8  N. 
B.  R.  117,  Fed.  Gas.  No.  9,821;  Smith 
y.  Ely  (G.  G.  1874)  10  N.  B.  R.  553. 
Fed.  Gas.  No.  13,044.  This  section  ap- 
plies to  an  act  by  which  bankrupt  sur- 
renders his  property  for  the  benefit  of 
a  particular  creditor.  Bailey  v.  Baker 
Ice  Mach.  Go.  (1915)  36  S.  Ct  60. 
An  indorser  or  guarantor  of  a  note  of  ft 
brfhkrupt  is  a  creditor  within  section 
60b  (ante,  |  9644),  so  as  to  charge 
him  with  a  preferential  payment  made 
to  the  holder  of  the  note,  and  he  and 
the  owner  of  the  note  may  be  charged 
for  the  receipt  of  a  preferential  pay- 
ment, but  only  the  amount  by  which  the 
assets  of  the  estate  have  thereby  been 
depleted  must  be  returned.  Continen- 
tal &  Commercial  Trust  &  Savings 
Bank  v.  Breen  &  Kennedy  (1914)  188 
ni.  App.  467.  Where  the  evidence 
showed  that  the  defendant  and  another 
conspired  with  the  bankrupt  in  the  con- 
veyance of  property  of  the  bankrupt  to 
the  defendant  for  the  purpose  of  de- 
frauding creditors  of  the  former,  the 
principles  governing  constructive  fraud 
are  inapplicable.  Blake  v.  Thwing 
(1914)  185  111.  App.  187.  A  general 
assignment  by  a  debtor,  available  at 
common  law  or  made  pursuant  to  a 
state  statute,  not  providing  for  the  debt- 
or's release,  and  hence  not  an  insolvent 
law,  is  upheld  if  not  attacked  by  feder- 
al bankruptcy  proceedings  within  the 
time  limited  therefor.  Pelton  v.  Sher- 
idan (Or.  1914)   144  P.  410.     Deposit 
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just  before  bankruptcy  of  all  one's  as- 
sets, to  be  paid  to  creditors  pro  rata, 
is  a  general  assignment  for  creditors, 
▼old  against  the  trustee  in  bankruptcy, 
as  regards  right  to  administer  them. 
Gill  y.  Farmers'  &  Manufacturers' 
Bank  (1916)  176  S.  W.  1111,  189  Mo. 
App.  401.  Bankrupt  having  made  as- 
signments for  the  benefit  of  creditors, 
sales  of  his  stocks  of  goods  by  the  as- 
signee to  his  daughter  and  his  wife's 
nephew  held  fraudulent,  and  for  the 
benefit  of  bankrupt.  Faulkner  y.  Eap- 
lon  (D.  C.  1913)  203  Fed.  114. 

56.  — ^  Sale  and  transfer  of  proper- 
ty.—One  may  lawfully  sell  any  part  of 
his  property  for  a  present  fair  .con- 
sideration, eyen  though  he  is  insolyent, 
and  the  transfer  will  not  be  voidable 
in  bankruptcy,  if  the  laws  of  the  state 
were  complied  with  in  respect  to  de- 
livery and  other  such  requisites,  and 
there  was  no  intent  to  place  the  prop- 
erty beyond  the  reach  of  creditors. 
In  re  Ozark  Cooperage  &  Lumber  Co. 
(1910)  180  Fed.  105,  103  C.  C.  A.  603, 

24  Am.  Bankr.  Rep.  835;  Burnes  v.  Ep- 
stein (D.  0.  1913)  201  Fed.  393.  And 
see  Meyer  v.  Perkins,  20  Cal.  App. 
661,  130  Pac.  206.  The  mere  fact  that 
the  defendant,  haying  purchased  prop- 
erty from  the  bankrupt,  got  it  at  a  bar- 
gain price  or  for  much  less  than  its 
actual  value,  is  not  enough  to  warrant 
setting  aside  the  sale  as  fraudulent, 
since  mere  inadequacy  of  price  is  not 
alone  a  proof  of  fraud.  Klein  v.  Qallin 
(1913)  141  N.  Y.  Supp.  831.  Selection, 
separation,  weighing,  and  marking  of 
certain  hop  bales  by  the  buyer  on  the 
seller's  ranch,  and  transportation  there- 
of to  the  station  for  shipment  to  a  con- 
signee, held  a  sufScient  delivery  and 
change  of  possession  to  render  the 
transfer  valid*  under  Civ.  Code  CaL 
I  3440.  Williamson  v.  Bichardson 
(1913)  205  Fed.  245,  123  C.  C.  A.  427. 

A  transfer  of  property  for  a  past 
consideration,  or  in  discharge  of  an  un- 
secured debt,  will  generally  be  voidable 
either  as  a  preference  or  as  a  fraud  on 
the  creditors.  In  re  Webb  Co.  (D.  O. 
1915)  224  Fed.  258;  Carpenter  v.  Kar- 
now  (D.  C.  1911)  193  Fed.  762,  28  Am. 
Bankr.  Rep.  21;  Greenhall  v.  Carnegie 
Trust  Co.  (D.  C.  1910)   180  Fed.  812, 

25  Am.  Bankr.  Rep.  300;  In  re  Con- 
nelly (D.  C.  1913)  204  Fed.  479,  30 
Am.  Bankr.  Rep.  340;  Raley  v.  Ray- 
mond Bros.  Co.  (1905)  73  Neb.  496, 
103  N.  W.  57;  In  re  Ansley  Bros. 
(D.  C.  1907)  153  Fed.  983,  18  Am. 
Bankr.  Rep.  457.  But  where  a  debtor, 
shortly  before  his  bankruptcy,  conveys 
real  and  personal  property  which  he 
had  previously  sold  and  for  which  he 
had  received  payment,  but  had  not  yet 
conveyed,  the  conveyance  is  not  void, 
although  the  debtor  knew  that  he  was 
insolvent,  as  the  title  to  such  property 
was  merely  held  by  him  in  trust  for 
the  purchaser.  Stead  man  v.  Caswell 
(D.  C.  1880)  Fed.  Cas.  No.  13,330a. 
A  contract  of  conditional  sale  of  ma- 


chinery to  a  bankrupt,  duly  filed  in  ac- 
cordance with  Gen.  St.  Kan.  1909,  § 
6237,  though  within  four  months  prior 
to  bankruptcy,  held  not  a  "transfer"  by 
the  bankrupt  to  the  claimant,  but  a  re- 
tention of  title  in  him  and  enforceable 
against  the  bankrupt's  trustee.  Baker 
Ice  Mach.  Co.  v.  Bailey  (1913)  209 
Fed.  603,  126  C.  C.  A.  425.  Where  de- 
fendant received  certain  notes^  of  third 
persons  and  a  check  from  a  bankrupt 
after  having  delivered  to  him  a  car 
load  of  metal,  which  became  a  part  of 
the  bankrupt's  estate,  but  which  was 
not  paid  for,  defendant  was  entitled  to 
retain*  the  notes  and  check  regardless 
of  his  knowledge  of  the  bankrupt's  in- 
solvency. Burnes  v.  Epstein  (D.  C. 
1913)  201  Fed.  393.  Where  W.  sold 
an  automobile  truck  to  a  bankrupt, 
without  reserving  a  lien  for  the  unpaid 
portion  of  the  price,  and  later,  with 
knowledge  of  impending  bankruptcy,  ac- 
cepted a  return  of  the  truck,  and  sold  it 
to  another,  and  appropriated  the  pro- 
ceeds, he  was  properly  required  to  sur- 
render such  proceeds  to  the  bankrupt's 
trustee.  In  re  C6nneUy  (D.  C.  1913) 
204  Fed.  479. 

The  trustee  in  bankruptcy  may  avoid 
a  pretended  sale  which  is  merely  col- 
orable, and  amounts  to  no  more  than 
a  device  to  put  the  apparent  title  in 
a  third  person  while  the  debtor  re- 
mains the  real  owner.  In  re  Siegel  (D. 
C.  1908)  164  Fed.  559,  21  Am.  Bankr. 
Rep.  154;  Visanska  v.  Cohen  (D.  C. 
1908)  165  Fed.  552,  21  Am.  Bankr. 
Rep.  350.  And  a  transaction  where- 
by a  chose  in  action  is  assigned  to  a 
third  person,  without  any  considera- 
tion, but  merely  that  he  may  collect  the 
money  and  hand  it  to  the  bankrupt. 
O'Sullivan's  Trustee  v.  Douglass  (1907) 
30  Ky.  Law  Rep.  366,  98  S.  W.  990. 
Or  where  the  sale  Includes  the  fix- 
tures and  furniture  and  the  lease  of  the 
debtor's  place  of  business,  and  so  de- 
prives him  of  the  means  of  continuing 
his  business.  Brooks  v.  D'OrviUe  (D. 
C.  1874)  Fed.  Cas.  No.  1,951.  Or 
where  a  voluntary  settlement  by  a  debt- 
or effects  the  payment  of  debts  and  con- 
tingent liabilities  existing  at  the  time, 
but  by  means  of  contracting  other  obli- 
gations, which  result  afterwards  in  his 
insolvency.  Spaulding  v.  McGovern 
(C.  C.  1878)  Fed.  Cas.  No.  13,218.  A 
transaction  by  which  a  bankrupt  trans- 
ferred accounts  receivable  receiving  ad- 
vances thereon  of  a  certain  per  cent 
of  thelx  face  held  a  pledge  and  not  a 
sale  of  the  accounts,  and  the  contracts 
under  which  the  pledges  were  made 
held  usurious.  Home  Bond  Co.  v.  Mc- 
Chesney  (C.  C.  A  1914)  210  Fed.  893, 
affirming  order  In  re  American  Fibre 
Reed  Co.  (D.  C.  1913)  206  Fed.  309. 
Where  persons  who  subsequently  be- 
came stockholders  of  a  corporation 
placed  property  in  the  hands  of  a  bank- 
rupt, on  the  faith  of  which  money  was 
loaned  to  her,  a  subsequent  transfer 
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of  the  property  to  the  corporation  for 
the  benefit  of  such  stockholders  was 
fraudulent  and  subject  to  vacation  at 
the  instance  of  the  bankrupt's  trustee. 
Osborn  v.  Peace  (D.  O.  1914)  215  Fed. 
181.  Advancement  to  enable  bankrupt 
to  keep  in  Business  long  enough  to  pre- 
vent avoidance  of  prior  preferences  is  a 
fraud  on  the  bankruptcy  act,  so  that 
the  trustee  can  recover  property  as- 
signed in  consideration  of  the  advance-* 
ment.  Rubenstein  v.  Lottow  (1915)  107 
N.  E.  718,  220  Mass.  156. 

57.  ^—  Transfers  to  bankrupt's  wife. 

— A  transfer  of  property  by  a  debtor 
to  his  wife,  either  directly  or  through 
an  intermediary,  should  be  carefully 
scrutinized,  and  it  will  be  voidable  at 
the  instance  of  his  trustee  in  bankrupt- 
cy if  found  to  hav^  been  without  con- 
sideration and  in  contemplation  of  in- 
solvency, or  merely  colorable,  the  wife 
taking  the  record  title,  but  the  hus- 
band retaining  all  the  fruits  of  own- 
ership and  the  power  of  disposition* 
Henkel  v.  Seider  (D.  C.  1908)  163  Fed. 
553,  20  Am.  Bankr.  Rep.  773;  In  re 
Smith  (D.  C.  1899)  100  Fed.  795,  3 
Am.  Bankr:  Rep.  95;  In  re  Wood  (D. 
O.  1881)  5  Fed.  443;  Fisher  v.  Hen- 
derson (D.  C.  1873)  8  N.  B.  R.  175, 
Fed.  Cas.  No.  4,820;  Lawrence  v. 
Graves  (C.  0.  1871)  5  N.  B.  R.  279, 
Fed.  Cas.  No.  8,138;  Saxton  v.  Se- 
bring  (1904)  96  App.  Div.  570,  89  N. 
Y.  Supp.  372;  Breschemier  v.  Hous- 
ton (Iowa,  1903)  96  N.  W.  756;  In  re 
Eldred  (D.  O.  1869)  3  N.  B.  R.  256, 
Fed.  Cas.  No.  4.328;  Jackson  v.  Jet- 
ter  (Iowa,  1913)  142  N.  W.  431.  Use 
of  bankrupt's  money  by  his  brother  in 
creating  a  trust  for  the  bankrupt's  wife 
for  the  purpose  of  concealing  bank- 
rupt's money  held  a  transfer  avoidable 
by  the  trustee,  as  one  which  a  cred- 
itor might  have  avoided.  Milkman  v. 
Arthe  (D.  C.  1914)  213  Fed.  642.  A 
trustee  in  bankruptcy  may  recover 
from  the  bankrupt's  wife  property  pur- 
chased by  her  savings  from  money  giv- 
en her  for  the  maintenance  of  the 
household,  which  was  not  a  valid  gift 
by  the  husband.  Milkman  v.  Arthe  (D. 
0.  1914)  221  Fed.  134,  decree  revers- 
ed (1915)  223  Fed.  507.  139  C.  0.  A. 
55. 

58.  —  Fraudulent     Inoorporation^— 

Where  an  embarrassed  merchant  or 
manufacturer  procures  the  organization 
of  a  corporation,  to  which  he  transfers 
his  stock  and  property,  ostensibly  as 
his  successor  in  business,  but  which  is 
really  conducted  thereafter  solely  for 
his  own  benefit,  the  purpose  being  to 
delay  and  defraud  his  creditors  by  in- 
terposing an  apparently  new  ownership 
between  the  property  and  their  claims, 
such  a  transfer  is  voidable  in  bank- 
ruptcy. In  re  Berkowitz  (D.  0.  1908) 
173  Fed.  1013,  22  Am.  Bankr.  Rep. 
233;  In  re  Holbrook  Shoe  &  Leather 
Co.  (D.  C.  1908)  165  Fed.  973,  21  Am. 
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Bankr.  Rep.  511;  In  re  Medina  Quarry 
Co.  (D.  C.  1910)  179  Fed.  929.  24  Am. 
Bankr.  Rep.  769;  Ludvigh  v.  American 
Woolen  Co,  (D.  O.  1907)  159  Fed.  798. 
19  Am.  Bankr.  Rep.  795;  Foster  v.  Hip 
Lung  Ying  Kee  &  Co.  a909)  243  III 
163,  90  N.  E.  875.  See  In  re  L.  M. 
Alleman  Hardware  Co.  (D.  C.  1907) 
158  Fed.  119,  19  Am.  Bankr.  Rep.  765; 
In  re  Jamaica  Slate  Roofing  &  Supply 
Co.  (D.  C.  1912)  200  Fed.  460.  Bank- 
rupt's wife  held  to  have  received  void- 
able preference,  where  bankrupt  as- 
signed lease  of  dancing  academy  to 
her,  and  organized  corporation,  trans- 
ferring the  bulk  of  the  stock  to  her. 
Block  V.  Academy  Ball  Room,  Inc.  (D. 
C.  1915)  221  Fed.  1004.  But  it  is  oth- 
erwise  where  the  creditors  themselves 
engineer  the  formation  of  the  corpora- 
tion, or  cause  it  to  be  operated  for 
their  benefit,  rather  than  for  that  of 
the  debtor.  In  re  A.  L.  Robertshaw 
Mfg.  Co.  (D.  C.  1904)  133  Fed.  556, 
13  Am.  Bankr.  Rep.  409. 

59.  —  Mortgage  or  other  Hen  or 
security w^One  may  take  a  mortgage  or 
other  security  upon  the  property  of  an 
insolvent  or  failing  debtor,  and  main- 
tain it  as  against  his  trustee  in  bank- 
ruptcy, provided  full  and  present  con- 
sideration was  given  and  there  was  no 
knowledge  of  an  intent  to  defraud  or  to 
give  a  preference.  In  re'  Mosber  (D. 
C.  1915)  224  Fed.  739;  Grinstead  v. 
Union  Savings  &  Trust  Co.  (1911) 
190  Fed.  546,  111  C.  C.  A.  398,  27 
Am.  Bankr.  Rep.  123;  Lindley  v.  Ross 
(C.  C.  A.  1912)  200  Fed.  733,  29  Am. 
Bankr.  Rep.  610;  First  Nat  Bank  v. 
Haverkampf  (1911)  16  N.  M.  497,  121 
Pac.  31.  A  conveyance  of  property  by 
a  bankrupt  to  a  mortgagee  in  pay- 
ment of  that  and  other  valid  liens  is  not 
voidable  in  the  bankruptcy  proceed- 
ings. Meservey  v.  Roby  (1912)  198 
Fed.  844,  117  C.  C.  A.  486,  28  Am. 
Bankr.  Rep.  529.  Nor  is  the  enforce- 
ment of  an  existing  mechanic's  lien  nec- 
essarily invalid  as  against  subsequent 
proceedings  in  bankruptcy.  Fehling  v. 
Goings  (1904)  67  N.  J.  Eq.  375,  58  AtL 
642.  Nor  a  transaction  the  effect  of 
which  is  merely  to  render  specific  a  pre- 
viously existing  general  lien.  Dnplan 
Silk  Co.  V.  Spencer  (1902)  115  Fed. 
689,  53  C.  C.  A,  321,  8  Am.  Bankr.  Rep. 
367.  An  antecedent  agreement  by  a 
debtor  to  execute  a  mortgage  to  a  par- 
ticular creditor  to  secure  its  claim  did 
not  render  the  mortgage,  when  exe- 
cuted, fraudulent  as  to  the  mortgagor's 
other  creditors.  In  re  Hawks  (D.  C 
1913)  204  Fed.  309.  It  is  not  neces- 
sarily fraudulent  in  bankruptcy  to  con- 
vert alimony  due  and  accruing  under  a 
decree  of  court  into  an  annuity  for  lif^ 
secured  by  a  duly  recorded  mortgage  of 
specific  property.  Savage  v.  Savage 
(1905)  141  Fed.  346,  72  O.  C.  A  4H 
15  Am.  Bankr.  Rep.  599. 

But  a  mortgage  or   other  security 


Ch.7) 


BANKRUPTCT  (§  67) 


§  9651 


newly  given  for  a  debt  past  due  is  gen- 
erally voidable  in  bankruptcy,  either 
as  a  preference  or  as  a  fraud  on  the 
other  creditors.  In  re  Salvator  Brew- 
ing Co.  (D.  0.  1910)  183  Fed.  910,  25 
Am.  Bankr.  Rep.  536;  Bradley  y.  Far- 
weU  (G.  G.  1874)  Fed.  Gas.  No. 
1,779;  Bradley  v.  Converse  (G.  O. 
1876)  Fed.  Gas.  No.  1,776;  Durack 
V.  Wilson  (1905)  46  Misc.  Rep.  237, 
94  N.  Y.  Supp.  232;  Mathews  v. 
Hardt  (1903)  79  App.  Div.  570,  80  N. 
Y.  Snpp.  462.  That  a  renewal  of  a 
chattel  mortgage  may  be  invalid  as 
asrainst  the  trustee  in  bankruptcy  of 
the  debtor,  see  Scott  v.  One  Thousand 
Island  Boat  &  Engine  Go.  (Sup.  1911) 
134  N.  Y.  Supp.  150.  Adjudication  In 
bankruptcy  held  to  avoid  assignment  of 
mortgaged  property  for  payment  of  the 
mortgages  and  payment  of  any  balance 
to  unsecured  creditors,  and  the  prop- 
erty, subject  to  the  mortgages,  passed 
to  the  trustee.  In  re  Gutler  &  John 
(D.  G.  1916)  228  Fed.  771.  A  deed  of 
trust  executed  to  secure  a  present  ad- 
vancement by  the  beneficiary  with 
knowledge  of  the  bankrupt's  insolvency 
in  order  to  take  up  notes  held  by  a 
pressing  creditor  with  knowledge  that 
foreclosure  would  result  in  the  re- 
duction of  the  value  of  the  bankrupt's 
assets,  the  payment  of  a  preferred  debt, 
and  failure  to  pay  other  debts,  was 
constructively  fraudulent  and  invalid. 
Dean  v.  Davis  (G.  G.  A.  1914)  212 
Fed.  88. 

A  temporary  loan  upon  exorbitant  in- 
terest, upon  the  conveyance  of  the  in- 
solvent borrower's  whole  assets,  is  a 
fraud  on  the  bankruptcy  law  and  is 
void.  Brooks  v.  Davis  (G.  G.  1876) 
Fed.  Gas.  No.  1, 950.  A  mortgage  of  all 
the  bankrupt's  stock  of  goods  to  claim- 
ant to  secure  a  loan  of  $6,000,  the  pro- 
ceeds of  which  was  paid  to  favored 
creditors  and  which  precipitated  bank- 
ruptcy, held  fraudulent  and  void  as  to 
creditors.  Johnson  v.  Dismukes  (G.  C. 
A.  1913)  204  Fed.  382,  affirming  decree 
In  re  Thweatt  (D.  G.  1912)  199  Fed. 
819. 

A  mortgage  given  by  a  corporation  to 
secure  the  personal  indebtedness  of  its 
principal  stockholder  is  voidable  in 
bankruptcy.  American  Wood  Working 
Machinery  Go.  v.  Norment  (G.  G.  A. 
1908)  157  Fed.  801,  19  Am.  Bankr. 
Rep.  679.  Mortgage  bonds,  issued  by 
a  bankrupt  corporation  and  pledged  for 
an  invalid  consideration,  held  not  en- 
titled to  share  in  the  lien  of  the  mort- 
gage. In  re  National  Boat  &  Engine 
Go.  (D.  G.  1914)  216  Fed.  208.  A 
mortgage  by  a  bankrupt  to  secure  ad- 
vances to  be  made  to  a  corporation  of 
which  he  was  an  officer  and  stockhold- 
er, and  on  whose  paper  he  was  in- 
dorser,  to  be  used  in  carrying  out  con- 
tracts in  which  he  was  vitally  interest- 
ed, held  not  fraudulent  nor  preferential, 
but  valid  and  enforceable.  Angle  v. 
Bankers'  Surety  Co.  (D.  0.  1913)  210 


Fed.  289.  A  mortgage  made  by  a  cor- 
poration which  lacks  the  consent  of  the 
necessary  proportion  of  the  stockhold- 
ers, as  provided  by  the  state  statute,  is 
voidable  in  bankruptcy.  In  re  Eagle 
Steam  Laundry  Go.  (D.  G.  1910)  176 
Fed.  740,  23  Am.  Bankr.  Rep.  859. 

A  mortgage  given  by  a  bankrupt,  al- 
though for  a  valid  consideration  and 
valid  as  between  the  parties,  if  with- 
held from  record  by  agreement  or  un- 
derstanding between  them,  so  as  not 
to  afifect  the  mortgagor's  credit,  may 
be  set  aside  at  the  suit  of  his  trustee. 
National  Bank  of  Athens  v.  Shackelford 
(1913)  208  Fed.  677,  125  C.  G.  A. 
575.  Failure  to  record  a 'second  real 
estate  mortgage  given  by  a  bankrupt  is 
only  relevant  as  to  the  intention  of  the 
parties,  and  is  corroborative  of  fraud  in 
case  the  mortgage  is  otherwise  shown 
to  be  without  consideration  or  in  fraud 
of  creditors.  Butcher  v,  Werksman 
(D.  G.  1913)  204  Fed.  330.  Failure  to 
record  a  New  York  mortgage  is  not,  as 
to  general  creditors,  a  badge  or  indicia 
of  fraud,  the  statute  authorizing  recor- 
dation not  being  for  their  protection. 
In  re  Mosher  (D.  G.  1915)  224  Fed. 
739. 

A  chattel  mortgage  comes  within  the 
terms  of  the  bankruptcy  law,  and  may 
be  avoided  by  the  trustee,  if  fraudu- 
lent and  void  as  against  creditors, 
whether  for  failure  to  record,  or  because 
there  was  no  change  of  possession, 
or  the  mortgagor  was  not  bound  to  ac- 
count for  sales,  or  for  other  reasons. 
In  re  Geiver  (D.  G.  1912)  193  Fed.  128, 
28  Am.  Bankr.  Rep.  413;  Egan  State 
Bank  v.  Rice  (1902)  119  Fed.  107,  56 
G.  G.  A.  157,  9  Am.  Bankr.  Rep.  437; 
In  re  Platts  (D.  C.  1901)  110  Fed.  126, 
6  Am.  Bankr.  Rep.  568;  Kappner  v. 
St  Louis  &  St  J.  R.  'Ass'n  (C.  C. 
1875)  Fed.  Gas.  No.  7,612;  In  re  Le- 
land  (C.  G.  1873)  Fed.  Gas.  No.  8,234; 
In  re  Jacobson  &  Perrill  (D.  C.  1912) 
200  Fed.  812,  29  Am.  Bankr.  Rep.  603; 
Johnson  v.  Dismukes,  204  Fed.  382,  29 
Am.  Bankr.  Rep.  686;  In  re  Raney  (D. 
G.  1912)  202  Fed.  996.  Compare  In  re 
Durham  (D.  C.  1902)  114  Fed.  750,  8 
Am.  Bankr.  Rep.  115.  Where  a  chat- 
tel mortgage  was  valid  as  between  the 
parties  under  the  law  of  the  state 
where  n;iade,  and  the  rights  of  any  cred- 
itor did  not  attach  prior  to  the  time  of 
the  mortgagee  taking  possesBion,  the 
trustee  in  bankruptcy  of  the  mortgagor, 
was  not  entitled  to  the  mortgaged  chat- 
tels. In  re  East  End  Mantel  &  Tile 
Co.  (D.  C.  1913)  202  Fed.  275.  The 
provisions  of  this  section  do  not  af- 
fect the  validity  of  a  chattel  mortgage 
recorded  prior  to  bankruptcy.  In  re 
Virgin  (D.  C.  1915)  224  Fed.  128.  A 
chattel  mortgage  executed  by  a  bank- 
rupt to  claimant  held  to  have  been  giv- 
en for  a  valid  consideration,  and  not  to 
hinder,  delay,  or  defraud  creditors,  or 
to  have  been  withheld  from  record  with 
a  fraudulent  intent,  and,  having  been 
recorded   prior   to   the   attachment   of 
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the  lien  of  the  trustee  in  bankruptcy, 
was  enforceable  against  Mm.  Ander- 
son V.  J.  O.  &  N.  B.  Chenault  (C.  C.  A. 
1913)  208  Fed.  400.  A  mortgage  ex- 
ecuted by  a  bankrupt  corporation  held 
not  fraudulent  as  to  the  mortgagor's 
•creditors  as  permitting  it  to  sell  off  the 
mortgaged  property  without  accounting 
for  the  proceeds  to  the  mortgagee.  In 
re  Haywood  Wagon  Co.  (1914)  219 
Fed.  655,  135  C.  C.  A.  391.  Where  a 
bankrupt  in  good  faith  and  for  present 
consideration  executed  a  chattel  mort- 
gage on  all  its  property,  which  mort- 
gage provided  that  the  bankrupt  might 
sell  a  portion  of  the  property  without 
liability  to  .account  therefor  to  the 
mortgagee,  the  mortgage  was  not  there- 
by rendered  void  as  against  the  trus- 
tee, except  as  to  the  property  the  bank- 
rupt was  so  authorized  to  sell.  Peter- 
son V.  Sabin  (1914)  214  Fed.  234.  130 
C.  C.  A.  608. 

A  pledge  of  personal  property  as  se- 
curity for  the  payment  of  an  existing 
debt,  disguised  as  a  bill  of  sale  with  a 
separate  instrument  of  defeasance, 
without  change  of  possession,  is  voida- 
ble in  bankruptcy.  In  re  Crroezinger 
(D.  C.  1912)  199  Fed.  985,  28  Am. 
Bankr.  Rep.  732.  See  In  re  American 
Fibre  Reed  Co.  (D.  C.  1913)  206  Fed. 
309,  30  Am.  Bankr.  Rep.  223.  Succes- 
sive assignments  of  accounts  by  way  of 
security  under  contract  for  advances  to 
enable  the  assignor  to  get  the  goods 
without  knowledge  of  the  assignor's  in- 
solvency and  without  fraudulent  intent, 
were  good  as  against  the  bankrupt  as- 
signor's general  creditors.  Greey  v. 
Dockendorff  (1913)  34  Sup.  Ct.  166,  231 
U.  S.  513,  58  L.  Ed.  339,  affirming  de- 
cree In  re  Schwab-Kepner  Co.  (1913) 
203  Fed.  476,  121  C.  C.  A.  597. 

60.  ^—  Payment  or  transftr  of 
money.F— Where  property  is  purchased 
by  a  man  with  his  own  money,  but,  by 
his  direction  or  procurement,  the  con- 
veyance is  made  to  his  wife  and  the 
title  vested  in  her,  it  may  properly  be 
said,  within  the  meaning  of  the  bank- 
ruptcy law,  that  the  money  so  paid  by 
him  is  "transferred,"  and  if  this  is  done 
in  fraud  of  his  creditors,  the  title  to 
the  fund  will  pass  to  his  trustee  in 
bankruptcy,  and  the  land,  as  represent- 
ing it,  may  be  subjected  to  the  admin- 
istration of  the  estate.  Piatt  v.  Mead 
(D.  C.  1881)  9  Fed.  91;  In  re  Meyers 
(D.  C.  1868)  1  N.  B.  R.  681,  Fed.  Cas. 
No.  9,518;  In  re  Schonberg  (D.  C. 
1874)  Fed.  Cas.  No.  12,477.  The  rule 
is  the  same  when  any  third  person,  oth- 
er than  the  bankrupt's  wife,  is  made 
the  cover  to  receive  the  title,  the  bank- 
rupt furnishing  the  money.  Hyde  y. 
Cohen  (D.  C.  1874)  11  N.  B.  R.  461, 
Fed.  Cas.  No.  6,967;  Parker  v.  Travers 
(1908)  74  N.  J.  Bq.  812,  71  Aa  612. 
Payment  on  a  debt  within  four  months 
of  the  filing  of  the  petition  in  bank- 
ruptcy, with  insurance  money  received 
for  the  destruction  of  a  building  ex- 
empt as  a  homestead  under  Bev.  Laws 
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Okl.  1910,  H  3342,  3343,  held  not  a 
preference.  First  Nat.  Bank  of  Cleve- 
land V.  Orten  (1914)  142  P.  1096. 

Where  a  majority  stockholder  of  a 
corporation,  with  knowledge  of  its  pre- 
carious financial  condition,  agreed  to 
sell  to  the  corporation  its  stock  of  a 
par  value  of  ^,100  for  $2,000,  receiv- 
ing $5(X)  cash  and  notes  secured  by  a 
deed  of  trust  covering  all  the  corpora- 
tion's assets  for  the  balance,  the  trans- 
action was  fraudulent  as  against  the 
corporation's  creditors  and  void  as 
against  its  trustee  in  bankruptcy.  M. 
V.  Moore  &  (Do.  v.  Gilmore  (C.  C.  A. 
1914)  216  Fed.  99.  On  purchase  of 
shares  of  its  own,  outstanding  stock  by 
a  corporation  and  payment  therefor 
without  diminishing  capital  stock,  re- 
sulting in  injury  to  creditors,  held  its 
trustee  in  bankruptcy  could  recover  the 
payments.  Union  Trust  &  Savings 
Bank  v.  Amery  (1913)  131  P.  199,  72 
Wash.  648.  Under  §  70,  post,  {  9654, 
a  trustee  in  bankruptcy  of  a  corpora- 
tion may  not  recover  corporate  funds 
used  to  pay  for  purchase  of  stock  with- 
out showing  that  the  payment  was  in 
fraud  of  creditors.  Coleman  v.  Dana 
(1915)  178  S.  W.  256, 191  Mo.  App.  370. 

One  may  loan  money  to  his  wife  to 
enable  her  to  purchase  real  estate,  and 
if  the  loan  is  repaid  before  the  institu- 
tion of  bankruptcy  proceedings  against 
the  husband,  the  land  cannot  be  taken 
from  the  wife  or  impressed  with  a 
trust  for  the  husband's  creditors.  Clark 
V.  Else  (1906)  21  S.  D.  112,  110  N. 

w.  8a 

It  may  also  be  a  fraudulent  ''trans- 
fer" of  property,  within  the  meaning  of 
the  statute,  when  funds  are  diverted  by 
an  insolvent  debtor  from  the  claims  of 
his  creditors  and  invested  in  a  home- 
stead. Painter  v.  Napoleon  Township 
(D.  C.  1910)  190  Fed.  637,  26  Am. 
Bankr.  Rep.  324;  Johnson  ▼.  Bfay  (C. 
C.  1877)  16  N.  B.  R.  425,  Fed.  Cas.  No. 
7,397.  But  see  In  re  LeUon  (1907) 
167  Fed.  78,  84  C.  C.  A.  582,  19  Am. 
Bankr.  Rep.  506.  Or  when  a  payment 
to  a  creditor  covers  not  only  existing 
debts  but  also  the  amount  of  a  note  not 
yet  due.  Irish  v.  Citizens'  Trust  Co. 
(D.  C.  190^  163  Fed.  880,  21  Am. 
Bankr.  Rep.  39.  But  a  set-off  by  a 
bank  of  a  deposit  account  due  to  a 
bankrupt  against  his  liability  to  the 
bank  on  a  note  is  not  a  "transfer  of 
property"  by  the  bankrupt  Booth  v. 
Prete  (1909)  81  Conn.  636,  71  Aa  938, 
20  L.  R.  A.  (N.  S.)  863,  15  Ann.  Cas. 
806. 

A  gift  of  money  or  property  of  con- 
siderable value  by  a  husband  to  his  wife 
is  in  fraud  of  his  creditors,  and  recov- 
erable by  his  trustee  in  bankruptcy,  if 
made  while  he  was  insolvent  and  in 
contemplation  of  the  bankruptcy  which 
shortly  followed.  Wiley  v.  McBride 
(1905)  74  Ark.  34,  85  S.  W.  84;  In  re 
Friedman  (D.  C.  1907)  153  Fed.  939. 
And  this  includes  payments  made  by 
him  on  policies  of  insurance  on  hia  own 
life  for  the  wife's  benefit    In  re  Bear 
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(D.    C.  1875)   11  N.  B,  E.  46,  Fed. 
Oas.  No.  1,178. 

61.  —  Judgment  or  exeoutioiiw— A 
debtor  may  "transfer**  his  property  to 
another  by  voluntarily  confessing  judg- 
ment in  favor  of  such  other  and  al- 
lowing him  to  issue  execution  and  make 
a  levy  and  sale  resulting  in  his  becom- 
ing the  purchaser.  Grant  v.  National 
Bank  of  Auburn  (D.  C.  1912)  197  Fed. 
581,  28  Am.  Bankr.  Rep.  712.  But  the 
plaintiff  in  a  pending  suit  has  the  right 
to  abandon  or  settle  the  contest  at  any 
stage,  at  his  election,  and  on  his  sub- 
sequent adjudication  as  a  bankrupt  his 
tmstee  has  no  cause  of  action  growing 
out  of  the  settlement  of  the  case,  un- 
less in  the  direction  of  pursuing  the 
proceeds  of  a  compromise  actually  re- 
ceived by  the  bankrupt  Edington  v. 
Masson  (1910)  177  Fed.  209,  101  0. 
C.  A.  379,  24  Am.  Bankr.  Rep.  183. 
Where  property  of  the  debtor  is  sold 
under  execution  in  coercive  adversary 
proceedings,  in  which  he  made  an  ac- 
tive though  unsuccessful  defense,  it 
cannot  be  said  that  the  sale  is  in  any 
sense  a  fraud  on  his  creditors.  Nelson 
v.  Svea  Pub.  Co.  (D.  C.  1910)  178  Fed. 
136. 

62.  SatM  Of  merchandise  In  bulkw— 

Where  a  merchant  sells  his  entire  stock 
in  trade  at  one  time  to  one  purchaser, 
it  is  such  an  unusual  occurrence  and  so 
far  out  of  the  ordinary  course  of  busi- 
ness as  to  be  presumptive  evidence  of 
fraud  and  to  charge  the  purchaser  with 
knowledge  of  tbe  facts  and  with  bad 
faith,  80  that  the  burden  is  on  him  to 
sustain  the  validity  of  his  purchase  by 
showing  that  he  took  all  reasonable  and 
proper  steps  to  ascertain  the  seller's 
financial  condition  and  that  he  bought 
in  good  faith  and  for  a  present  fair  con- 
sideration.    Walbrun  v.  Babbitt  (1872) 

16  Wall.  577,  21  -L.  Bd.  489;  In  re 
Calvi  (D.  O.  1911)  185  Fed.  642,  26 
Am.  Bankr.  Rep.  206;  Dokken  v.  Page 
(1906)  147  Fed.  438,  77  O.  O.  A.  674, 

17  Am.  Bankr.  Rep.  228;  In  re  Eaiopf 
(D.  C.  1906)  144  Fed.  245.  16  Am. 
Bankr.  Rep.  432;  In  re  Hemstreet  (D. 
G.  1903)  139  Fed.  958,  14  Am.  Bankr. 
Rep.  823;  Norton  v.  Billings  (G.  G. 
1880)  4  Fed.  623;  Main  v.  Glen  (D.  G. 
1875)  Fed.  Gas.  No.  8,973;  In  re  Dean 
(D.  C.  1874)  2  N.  B.  R.  89.  Fed.  Gas, 
No.  3,700;  Foster  v.  Hackley  (G.  G. 
1869)  2  N.  B.  R.  406,  Fed.  Gas.  No. 
4,971;  Parker  v.  Sherman  (D.  G.  1912) 
201  Fed.  155;  In  re  Lipman  (D.  G. 
1912)  201  Fed.  169.  29  Am.  Bankr. 
Rep.  139.  Gompare  Shelton  v.  Price 
(D.  G.  1909)  174  Fed.  891,  23  Am. 
Bankr.  Rep.  431.  And  if  it  is  shown 
that  the  sale  was  made  secretly,  or 
with  an  evident  desire  to  conceal  it, 
that  it  was  made  at  night,  or  made  hur- 
riedly and  with  little  or  no  preliminary 
negotiation,  that  it  was  made  after  a 
superficial  examination  of  the  goods  or 
without  taking  an  inventory,  and  par- 
ticularly if  the  price  paid  was  consid- 
erably less  than  the  value  of  the  goods, 
these    are   indida    of    fraud    counting 


heavily  against  the  pnrchaser  in  the 
trustee's  suit  to  set  aside  the  sale  as 
fraudulent  Dokken  v.  Page  (1906)  147 
Fed.  438,  77  G.  G.  A.  674,  17  Am. 
Bankr.  Rep.  228;  In  re  Knopf  (D.  G. 
1906)  146  Fed.  109,  17  Am.  Bankr. 
Rep.  48;  Johnston  v.  Forsyth  Mer- 
cantile Go.  (D.  G.  1907)  155  Fed.  268, 
19  Am.  Bankr.  Rep.  48;  In  re  Lipman 
(D.  G.  1912)  201  Fed.  169;  Godwin  v, 
Tuttle  (Or.  1914)  141  Pac.  1120. 

If  the  state  law  is  construed  as  avail- 
able only  in  favor  of  those  creditors 
whose  claims  arose  from  the  sale  of 
the  stock  of  merchandise  or  some  part 
of  it,  and  only  as  giving  such  a  cred- 
itor a  lien,  analogous  to  a  vendor's  lien, 
which  may  be  enforced  by  appropriate 
legal  proceedings  in  the  event  of  a  sale 
in  violation  of  the  provisions  of  the 
act,  but  not  as  enabling  any  creditor  to 
treat  the  sale  as  a  nullity  and  proceed 
with  the  collection  of  his  entire  debt, 
then  a  sale  made  in  defiance  of  the  stat- 
ute is  not  such  a  one  as  may  be  im- 
peached by  the  trustee  in  bankruptcy 
of  the  seller,  for  the  general  estate  of 
the  seller  can  derive  no  benefit  from 
such  impeachment.  Sellers  v.  Hayes 
(1904)  163  Ind.  422,  72  N.  B.  119.  And 
see  Gorham  v.  Buzzell  (D.  G.  1910)  178 
Fed.  596,  24  Am.  Bankr.  Rep.  440. 
Further,  where  personal  property,  part 
of  the  bankrupt  merchant's  stock  in 
trade,  was  sold  to  the  same  defendant, 
but  at  three  different  times,  shortly  be- 
fore bankruptcy,  the  goods  not  com- 
prising the  entire  stock  in  trade,  it  was 
not  a  sale  in  bulk.  Garpenter  v.  Ear- 
now  (D.  G.  1911)  193  Fed.  762,  28  Am. 
Bankr.  Rep.  21.  Substantially  the 
same  rules  apply  to  the  case  of  a  mort- 
gage covering  an  entire  stock  in  trade 
or  the  whole  assets  of  a  partnership  or 
corporation.  Pollock  v.  Jones  (1903) 
124  Fed.  163,  61  G.  G.  A.  555,  10  Am. 
Bankr.  Rep.  616;  Zartman  v.  First 
Nat  Bank  (1907)  189  N.  T.  267,  82  N. 
B.  127,  12  L.  R.  A.  (N.  S.)  1083. 

63.  Preference  and  fraudulent  trans- 
fer di8tlnguished.^A  transfer  or  con- 
veyance to  a  creditor  is  not  voidable 
under  this  section  of  the  act  merely  be- 
cause it  gives  that  creditor  a  larger 
percentage  of  his  debt  than  other  cred- 
itors will  obtain,  and  because  given  and 
received  with  that  intention.  These 
circumstances  may  make  the  transac- 
tion voidable  as  a  preference,  but  it  is 
not  voidable  as  a  fraudulent  convey- 
ance imless  there  was  an  actual  fraud- 
ulent, intent  and  a  purpose  to  secure 
some  advantage  to  the  bankrupt  him- 
self. Goder  v.  Arts  (1909)  213  U.  S. 
223,  29  Sup.  Gt  436,  53  L.  Ed.  772; 
In  re  Maher  (D.  G.  1906)  144  Fed. 
503,  16  Am.  Bankr.  Rep.  340.  And  see 
Meservey  v.  Roby  (1912)  198  Fed.  844, 
117  G.  G.  A.  486,  28  Am.  Bankr.  Rep. 
529;  In  re  Doyle  (D.  G.  1912)  199 
Fed.  247,  29  Am.  Bankr.  Rep.  102; 
Van  Iderstine  v.  National  Discount  Go. 
(1909)  174  Fed.  518,  98  G.  G.  A.  300, 
23  Am.  Bankr.  Rep.  345;  Githens  v. 
Shiffler  (D.  a  1902)  112  Fed.  505,  7 
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Am.  Bankr.  Bep.  458;  In  re  Doyle  (D. 
O.  1912)  199  Fed.  247,  29  Am.  Bankr. 
Bep.  102;  Ex  parte  Stubbins,  L.  B.  17 
Oh.  Div.  68;  Kingsbury  v.  First  Nat 
Bank  (1905)  71  Kan.  570.  81  Pac.  187; 
Studebaker  Bros.  Mfg.  Co.  t.  Elsey- 
HemphiU  Carriage  Co.  (1911)  152  Mo. 
App.  401, 133  S.  W.  412.  Compare  In  re 
HiU  (D.  C.  1905)  140  Fed.  984,  15  Am. 
Bankr.  Bep.  499;  Allen  y.  French 
(1901)  178  Mass.  539,  60  N.  E.  125. 

If,  in  a  case  of  payments  made  to 
certain  creditors  to  the  exclusion  of 
others,  there  is  any  substantial  evi- 
dence of  an  intent  to  delay  or  defraud 
the  unpaid  creditors,  it  is  properly  sub- 
mitted to  the  consideration  of  the  jury. 
Webb's  Trustee  v.  Lynchburg  Shoe  Co. 

(1907)  106  Va.  726,  56  S.  E.  581. 

A  payment  of  money  or  a  transfer  of 
property  by  an  insolvent  debtor,  for 
the  purpose  of  discharging  or  securing 
a  bona  fide  existing  debt,  in  good  faith 
and  without  any  intent  to  affect  other 
creditors  injuriously  beyond  what  must 
necessarily  result  from  the  correspond- 
ing diminution  of  the  debtor's  assets,  is 
not  in  itself  a  "fraudulent  transfer,'* 
nor  evidence  of  an  Intent  to  delay  or 
defraud  creditors,  and  is  not  voidable 
by  the  trustee  in  bankruptcy  unless 
violative  of  those  provisions  of  the 
statute  which  relate  specifically  to 
preferences.  Coder  v.  Arts  (1907)  152 
Fed.  943,  82  C.  C.  A,  91,  18  Am. 
Bankr.  Bep.  513;  Manning  v.  Evans 
(D.  C.  1907)  156  Fed.  106.  19  Am. 
Bankr.  Bep.  217;  Congleton  v.  Schrei- 
hofer  (N.  J.  Eq.  1903)  54  Atl.  144; 
Maffi  V.  Stephens  (Tex.  Civ.  App. 
1906)  93  S.  W.  158.  If  the  debtor  in- 
tended to  give  a  preference,  and  the 
creditor  knew  it  or  had  reasonable 
cause  to  believe  it,  the  transfer  is  void- 
able in  the  character  of  a  preference, 
without  regard  to  an  actual  fraudulent 
intent  on  either  part  Ferguson  v. 
Lederer,  Strauss  &  Co.  (1905)  128 
Iowa,  286,  103  N.  W.  794.  To  make  a 
conveyance  voidable  under  this  section 
of  the  act  it  is  not  enough  to  show 
that  the  debtor  intended  to  give  a  pref- 
erence, or  that  he  had  a  fraudulent  de- 
sign to  hinder,  delay,  or  exclude  his 
other    creditors.       Sargent     v.    Blake 

(1908)  160  Fed.  57,  87  C.  C.  A.  213, 
20  Am.  Bankr.  Bep.  115;  Blakey  v. 
BoonvUle  Nat  Bank  (D.  C.  1899)  95 
Fed.  267,  2  Am.  Bankr.  Bep.  459; 
Townes  v.  Alexander  (1904)  69  S.  C. 
23,  48  S.  E.  214. 

A  mortgage  given  by  an  insolvent 
debtor,  subsequently  and  within  four 
months  adjudged  a  bankrupt,  to  secure 
money  borrowed  at  the  time  for  the 
purpose  of  preferring  certain  of  his 
creditors,  is  voidable,  provided  the 
lender  knew  or  had  reason  to  believe 
that  such  was  his  purpose.  In  re 
Pease  (D.  C.  1902)  129  Fed.  446,  12 
Am.  Bankr.  Bep.  66.  Where  a  corpo- 
ration executed  mortgages  covering  all 
its  property,  to  certain  favored  credi- 
tors, who  were  not  pressing  it  for  pay- 
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ment  nor  asking  to  be  secured,  intend- 
ing thereby  to  force  indulgence  from 
its  other  creditors  and  further  advances 
from  those  secured,  held,  that  the 
mortgages  were  intended  to  "hinder, 
delay,  and  defraud"  creditors,  and  were 
on  that  ground  voidable  in  bankruptcy. 
In  re  Steininger  Mercantile  Co.  (1901) 
107  Fed.  669,  46  C.  0.  A.  548,  6  Am. 
Bankr.  Bep.  68. 

64.  Transfera  void  unden  statt  laws. 

—All  transfers,  conveyances,  or  incum- 
brances of  property  made  by  an  insol- 
vent debtor,  within  four  months  before 
his  bankruptcy,  are  voidable  at  the  suit 
of  the  trustee  in  bankruptcy,  if  held 
nuU  and  void  as  against  creditors  by 
the  law  of  the  state,  whether  or  not 
they  would  be  voidable  at  common 
law,  and  whether  or  not  within  the 
specific  denouncements  of  the  bank- 
ruptcy act  Allen  v.  Massey  (1872)  17 
WaU.  351,  21  L.  Ed.  542;  Pew  v.  Price 
(1913)  251  Mo.  614,  158  S.  W.  338; 
In  re  Bement  (C.  C.  A.  1909)  172  Fed. 
98,  96  C.  C.  A.  412,  22  Am.  Bankr. 
Bep.  616;  Wright  v.  Sampter  (D.  C. 
1907)  152  Fed.  196,  18  Am.  Bankr. 
Bep.  355;  In  re  Broome  (D.  C.  1869) 
3  N.  B.  B,  343,  Fed.  Cas.  No.  1,966; 
In  re  J.  S.  Appel  Suit  &  Cloak  Co.  (D. 
C.  1912)  198  Fed.  322,  28  Am.  Bankr. 
Bep.  818;  Pew  v.  Price  (Mo.  1913) 
158  S.  W.  338.  Where  an  action  is 
brought  to  set  aside  a  conveyance  al- 
leged to  be  fraudulent  and  void  under 
the  state  law,  actual  fraud  or  an  actual 
fraudulent  intent  is  not  necessary  to  be 
made  out  unless  the  state  law  requires 
it.  If  that  law  avoids,  as  to  creditors, 
transactions  only  presumptively  fraud- 
ulent, or  attended  by  "legal"  as  distin- 
guished from  "actual"  fraud,  the  same 
will  be  void  at  the  suit  of  the  trustee  in 
bankruptcy.  In  re  Geiver  (D.  C. 
1912)  193  Fed.  128,  28  Am.  Bankr. 
Bep.  413.  In  determining  the  validity 
of  any  transfer  or  incumbrance  alleged 
to  be  voidable  under  the  law  of  the 
state,  and  assailed  distinctly  on  that 
ground,  the  courts  of  bankruptcy  wiU 
follow  and  be  governed  by  the  applica- 
ble decisions  of  the  courts  of  the  state. 
AUen  V.  Massey  (1872)  17  Wall.  351, 
21  L.  Ed.  542;  Chicago  Bank  v.  Kan- 
sas Bank  (1890)  136  U.  S.  223, 10  Sui>. 
Ct  1013,  34  L.  Ed.  341;  Etheridge  v. 
Sperry  (1891)  139  U.  S.  266,  11  Sup. 
Ct.  565,  35  li.  Ed.  171;  Dooley  v. 
Pease  (1901)  180  U.  S.  126,  21  Sup. 
Ct  329,  45  L.  Ed.  457;  Thompson  v. 
Fairbanks  (1905)  196  U.  S.  516,  25 
Sup.  Ct  306,  49  L.  Ed.  577,  13  Am. 
Bankr.  Bep.  437;  Humphrey  v.  Tat- 
man  (1905)  198  U.  S.  91,  25  Sup.  Ct 
567,  49  L.  Ed.  956, 14  Am.  Bankr.  Rep. 
74;  Swager  v.  Smith  (C.  C.  A.  1912) 
194  Fed.  762,  27  Am.  Bankr.  Bep.  660; 
Howard  v.  Prince  (D.  C.  1874)  11  N, 
B.  B.  322,  Fed.  Cas.  No.  6,762;  Sieg  v. 
Greene  (C.  C.  A.  1915)  225  Fed.  955; 
Holbrook  v.  International  Trust  CJo. 
(1915)  220  Mass.  150.  107  N.  E.  665. 
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The  trustee  in  bankruptcy  may  avoid 
a  mortgage  which  is  invalid  under  the 
lows  of  the  state  because  made  by  a 
corporation  while  insolvent  Empire 
State  Trust  Co.  v.  Trustees  of  Wm.  F. 
Fisher  &  Co,  (1905)  67  N.  J.  Eq.  602, 
60  Atl.  940.  The  trustee  in  bankrupt- 
cy, as  the  representative  of  creditors, 
may  resist  adverse  claims  to  property 
or  liens  thereon  on  the  ground  of  fail- 
ure of  compliance  with  a  state  statute 
providing  that  every  sale  of  goods  in 
the  possession  of  the  vendor,  not  ac- 
companied by  immediate  delivery  and 
change  of  possession,  shall  be  presum- 
ed fraudulent  as  to  creditors.  Skillen 
V.  Endelman  (1902)  39  Misc.  Rep.  261, 
79  N.  Y.  Supp.  413;  In  re  Waite-Rob- 
bins  Motor  Co.  (D.  C.  1911)  192  Fed. 
47,  27  Am.  Bankr.  Rep.  541;  Benner 
V.  Scandinavian  American  Bank  (Wash. 
1913)  131  Pac.  1149;  In  re  Colonial 
Mill  &  Lumber  Co.  (D.  C.  1914)  215 
Fed.  640;  Parker  v.  Sherman  (D.  C. 
1912)  201  Fed.  155.  The  trustee  in 
bankruptcy  may  take  advantage  of  a 
state  statute  prohibiting  any  corpora-, 
tion,  while  incurring  debts  and  liabili- 
ties, from  giving  to  a  stockholder  and 
director  for  the  benefit  of  another 
stockholder  or  director  any  part  of  its 
capital.  Hazard  v.  Wight  (1911)  201 
N.  Y.  399,  94  N.  E.  855.  A  transfer  or 
mortgage  of  property,  which  is  invalid 
under  the  law  of  the  state  because 
made  to  one  having  knowledge  or  rea- 
sonable cause  to  suspect  that  it  was 
made  with  the  intention  of  hindering  or 
defrauding  creditors,  will  be  voidable 
by  the  trustee  in  bankruptcy.  In  re 
Walden  Bros.  Clothing  Co.  (D.  C. 
1912)  199  Fed.  315,  29  Am.  Bankr. 
Rep.  80.  Where  a  state  statute  pro- 
vides that  certain  transfers  of  prop- 
erty shall  be  declared  void  '*at  the  suit 
of  any  creditor,"  ill  cannot  be  invoked 
in  a  case  where  bankruptcy  proceedings 
were  instituted  before  any  such  suit 
was  commenced.  In  re  Chad  wick  (D. 
C.  1905)  140  Fed.  674,  15  Am.  Bankr. 
Rep.  528.  And  see  Mayhew  v.  Todis- 
man  (1912)  246  Mo.  288,  151  S.  W. 
436.  And  though  the  rights  of  a  trus- 
tee in  bankruptcy  and  those  of  an  as- 
signee in  insolvency  under  the  state 
statute  are  defined  in  similar  terms, 
yet  it  does  not  follow  that  a  state  stat- 
ute making  a  certain  transfer  void  as 
against  an  assignee  eo  nomine  will  also 
make  it  void  as  against  a  trustee  in 
bankruptcy.  In  re  Loveland  (1907) 
155  Fed.  838,  84  C.  C.  A,  72;  Stell- 
wagen  v.  Clum  (1914)  218  Fed.  730, 
134  C.  C.  A.  408. 

65. Chattel    mortgage8.-^In   the 

case  of  a  chattel  mortgage,  aside  from 
any  question  of  actual  fraud  or  of  an 
intention  to  contravene  or  defeat  the 
bankruptcy  law,  the  validity  of  such  an 
instrument  is  to  be  tested  by  the  law 
of  the  state;  and  if  that  law  prescribes 
certain  conditions  as  essential  to  its  va- 
lidity when  attacked  by  other  creditors 
—such  as  registration  or  filing  for  rec- 


ord, change  of  possession,  accountabil- 
ity for  sales  out  of  stock,  or  the  like,-- 
the  trustee  in  bankruptcy  may  assail 
and  avoid  it  for  lack  of  compliance  with 
those  conditions.  Holt  v.  Crucible 
Steel  Co.  (1912)  224  U.  S.  262,  32 
Sup.  Ct.  414,  56  L.  Ed.  756;  Pacific 
State  Bank  v.  Coats  (1913)  205  Fed. 
618,  123  C.  0.  A.  634;  Millikin  v.  Sec- 
ond Nat.  Bank  (1913)  206  Fed.  14,  124 
C.  O.  A.  148;  Toof  v.  City  Nat  Bank 
(1913)  206  Fed.  250,  124  C.  C.  A. 
118;  Massachusetts  Bonding  &  Ins. 
Co.  V.  Kemper  (1915)  220  Fed.  847, 
136  O.  C.  A.  593;  In  re  Cooper's  Es- 
tate (D.  O.)  226  Fed.  317;  In  re 
Palmer  (D.  C.  1914)  218  Fed.  74;  In 
re  Marriner  (D.  C.  1915)  220  Fed.  542; 
Davis  V.  Hanover  Savings  Fund  Soc. 
(C.  C.  A.  1913)  210  Fed.  768;  Schaupp 
▼.  Miller  (D.  C.  1913)  206  Fed.  575; 
In  re  Virgin  (D.  C.  1915)  224  Fed. 
128;  In  re  Bolstad  (D.  C.  1915)  224 
Fed.  283;  In  re  Mosher  (D.  C.  1915) 
224  Fed.  739;  In  re  Jacobson  &  Perrill 
(D.  C.  1912)  200  Fed.  812;  In  re 
Nuckols  (D.  C.  1912)  201  Fed.  437; 
In  re  Watson  (D.  C.  1912)  201  Fed. 
962;  In  re  Pittsburgh-Big  Muddy  Coal 
Co,  (O.  O.  A.  1914)  215  Fed.  703; 
Deupree  v.  Watson  (D.  C.  1912)  201 
Fed.  962;  Coggan  v.  Ward  (1913)  215 
Mass.  13,  102  N.  E.  336;  Gill  v.  Ely- 
Norris  Safe  Co.  (1913)  170  Mo.  App. 
478,  156  S.  W.  811;  In  re  Noethen 
(D.  C.  1912)  196  Fed.  578,  27  Am. 
Bankr.  Rep.  910;  In  re  Jules  &  Fred- 
eric Co.  (D.  C.  1911)  193  Fed.  533,  27 
Am.  Bankr.  Rep.  136;  Alter  v.  Clark 
(D.  C.  1911)  193  Fed.  153;  In  re  Gei- 
ver  (D.  C.  1912)  193  Fed.  128,  28  Am. 
Bankr.  Rep.  413;  In  re  Jackson  Brick 
&  Tile  Co.  (D.  C.  1911)  189  Fed.  636, 
26  Am.  Bankr.  Rep.  015;  Mishawaka 
Woolen  Mfg.  Co.  v.  Teasdale  (19U) 
145  Wis.  73,  129  N.  W.  671;  Low  v. 
Taylor  (1907)  73  N.  J.  Eq.  406,  68 
Atl.  128;  In  re  Walden  Bros.  Clothing 
Co.  (D.  O.  1912)  199  Fed.  315,  29 
Am.  Bankr.  Rep.  80;  L.  A.  Becker  Co. 
V.  Gill  (C.  C.  A.  1913)  206  Fed.  36,  30 
Am.  Bankr.  Rep.  429;  In  re  United 
States  Lumber  Co.  (D.  C.  1913)  206 
Fed.  236,  30  Am.  Bankr.  Rep.  682. 

The  rule  in  some  of  the  states  that 
chattel  mortgages  upon  changeable 
stocks  of  merchandise  of  which  the 
mortgagor  is  in  possession,  with  liberty 
to  sell  in  the  ordinary  course  of  busi- 
ness and  apply  the  proceeds  to  his  own 
use,  are  fraudulent  and  void,  must  be 
given  effect  in  the  bankruptcy  court 
In  re  Thorson  Bros.  (D.  C.  1913)  209 
Fed.  961;  In  re  Noethen  (1912)  201 
Fed.  97,  119  C.  C.  A.  435;  In  re  Raney 
(D.  C.  1912)  202  Fed.  996.  A  chattel 
mortgage  on  a  stock  of  merchandise, 
given  to  secure  payment  of  a  part  of 
the  purchase  price,  and  allowing  the 
mortgagor  to  sell  but  did  not  require 
him  to  apply  the  proceeds  to  the  pay- 
ment of  the  mortgage  debt  or  to  the 
purchase  of  new  stock,  held  fraudulent 
as  to  the  mortgagor's  creditors  and  un- 
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enforceable  in  bankruptcy  proceedings 
against  the  mortgagor.  In  re  Pnrtell 
(D.  C.  1914)  215  Fed.  191.  Under  the 
laws  of  Arkansas,  a  merchandise  mort- 
gage permitting  the  mortgagor  to  re- 
main in  possession  and  sell  the  mer- 
chandise without  accounting  to  the 
mortgagee  is  absolutely  void;  but  one 
permitting  him  to  retain  possession, 
sell  the  property,  and  account  for  all 
receipts  to  the  mortgagee,  less  the  ex- 
pense of  carrying  on  the  business  and 
the  mortgagor's  living  expenses,  is  val- 
id. In  re  Hawks  (D.  C.  1913)  204  Fed. 
309.  Under  Civ.  Code  Ga.  1910,  §  3349, 
relating  to  crop  mortgages,  a  crop  mort- 
gage, though  not  recorded  until  after 
action  brought  against  the  mortgagor 
on  a  note,  held  prior  to  the  claim  of 
the  holder  of  the  note  in  bankruptcy; 
the  mortgagor  having  been  declared  a 
bankrupt  before  recovery  of  judgment 
on  the  note.  In  re  Beard  (D.  C.  1913) 
204  Fed.  129. 

The  trustee  in  bankruptcy  may  take 
advantage  of  decisions  in  the  courts  of 
the  state  against  the  validity  of  a  chat- 
tel mortgage  where  the  principal  part 
of  the  property  covered  consists  of  ar- 
ticles perishable  in  their  nature,  or 
which  would  ordinarily  be  consumed  in 
the  use  before  sale  on  foreclosure  could 
be  made.     Swager  v.  Smith   (C.  C.  A. 

1912)  19,4  Fed.  762,  27  Am.  Bankr. 
Rep.  660. 

A  mining  lease,  reserving  a  lien  for 
royalties,  held  not  a  conveyance  to  se- 
cure a  debt,  which  was  required  to  be 
recorded  by  Code  Ala.  1907,  §§  3376, 
3386,  but  valid  and  enforceable,  on  the 
bankruptcy  of  the  lessee,  for  past- due 
royalties.  In  re  Gallacher  Coal  Co. 
(D.  C.  1913)  205  Fed.  183. 

66.  — —  Conditional  salea.^Where  a 
contract  of  conditional  sale  of  goods  to 
the  bankrupt  is  voidable  under  the  laws 
of  the  state,  because  not  duly  filed  or 
recorded  as  required  by  statute,  it  may 
be  avoided  by  the  trustee  in  bankruptcy 
for  the  same  reason.  L.  A.  Becker  Co. 
V.  Gill  (1913)  206  Fed.  36,  124  C.  C. 
A.  170;  In  re  Johnson  (D.  C.  1914) 
215  Fed.  666;  In  re  O'Brien  (D.  C. 
1914)  215  Fed.  129;  In  re  White's  Ex- 
press Co.  (C.  C.  A.  1914)  215  Fed. 
894;  In  re  Zephyr.  Mercantile  Co.  (D. 
C.  1913)  203  Fed.  576;  In  re  M.  L.  B. 
Sturkey  Co.  (D.  C.  1915)  224  Fed. 
251;  In  re  Pacific  Electric  &  Automo- 
bile Co.  (D.  C.  1915)  224  Fed.  220; 
In  re  Wall  (D.  C.  1910)  207  Fed.  994; 
In  re  United  States  Lumber  Co.  (D.  C. 

1913)  206  Fed.  236;  In  re  Johnson  (D, 
C.  1914)  212  Fed.  311;  In  re  Vande- 
water  &  Co.  (D.  C.  1915)  219  Fed. 
627.  Where  a  contract  for  the  sale  of 
fertilizers  on  credit  to  the  bankrupt 
provided  that  the  proceeds  of  sales 
made  by  him  should  be  held  for  the  sell- 
er to  be  applied  on  the  price,  such  debts 
constituted  personal  property  and  re- 
quired the  contract  to  be  recorded,  un- 
der Civ.  Code  S.  C.  1912,  §  3542,  and 
the    seller    as    against   the    bankrupt's 
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trustee  was  not  entitled  to  a  lien 
thereon  on  failure  to  record.  Townsend 
V.  Ashepoo  Fertiliser  Co.  (C.  C.  A 
1914)  212  Fed.  97. 

67.  Transfers  fraudulent  as  to  part- 
nership or  Individual  crtdttors^— The 
trustee  of  a  bankrupt  partnership  can 
sue  to  set  aside  fraudulent  transfers 
of  its  property  or  assets  on  the  same 
grounds  and  under  the  same  conditions 
as  in  the  case  of  an  individual  bank- 
rupt Barker  v.  Franklin  (1902)  37 
Misc.  Rep.  292,  76  N.  Y.  Supp.  305; 
Shainwald  v.  Lewis  (D.  C.  1881)  6 
Fed.  753;  Hull  v.  Hudson  (1911)  9 
DeL  Ch.  205,  80  Atl.  67^.  The  vaUdity 
of  a  mortgage  given  by  the  partnership 
as  such  is  not  affected  by  bankruptcy 
proceedings  within  four  months  there- 
after against  one  of  the  partners  alone. 
McNair  v.  Mclntyre  (1902)  113  Fed. 
113,  51  C.  C.  A.  89,  7  Am.  Bankr.  Rep. 
638.  Where  an  insolvent  partnership, 
within  four  months  prior  to  its  bank- 
ruptcy, incumbers  its  property  to  se- 
cure the  individual  debt  of  one  part- 
ner, or  pays  such  debt  with  firm  assets, 
the  transfer  is  voidable  by  the  trustee. 
In  re  W.  J.  Floyd  &  Co.  (D.  C.  1907) 
156  Fed.  206,  19  Am.  Bankr.  Rep.  438. 
CONTRA,  Crawford  v.  Sternberg 
(1915)  220  Fed.  73,  135  C.  C.  A-  641. 
Unless  in  the  case  where  all  who  were 
creditors  of  the  firm  at  the  time  con- 
sented to  the  transaction  or  were  paid 
off  before  the  bankruptcy.  Merchants' 
Bank  v.  Thomas  (1903)  121  Fed.  306, 
57  C.  C.  A.  374,  10  Am.  Bankr.  Rep. 
299;  Thompson  v.  First  Nat  Bank 
(1904)  84  Miss.  54,  36  South.  65. 

The  dissolution  of  a  partnership  while 
insolvent,  and  the  division  of  the  firm 
property  among  the  partners,  to  be 
held  as  their  individual  property,  thus 
giving  individual  creditors  a  more  ad- 
vantageous position  than  firm  creditors, 
the  latter  being  justly  and  equitably  en- 
titled to  priority  of  payment  from  such 
property,  is  contrary  to  the  whole  the- 
ory of  the  bankruptcy  law;  and  where 
such  dissolution  takes  place  within  four 
months  before  the  firm  is  adjudged 
bankrupt,  it  will  be  treated  as  a  void 
transfer,  and  the  property  In  the  hands 
of  both  partners  will  be  treated  as  firm 
property,  without  regard  to  any  actual 
fraudulent  intention  on  their  part  In 
re  Head  (D.  C.  1902)  114  Fed.  489,  7 
Am.  Bankr.  Rep.  556;  In  re  Terens 
(D.  C.  1910)  175  Fed,  495,  23  Am. 
Bankr.  Rep.  680.  See  Hodgskin  v. 
Heim  (1901)  33  Misc.  Rep.  548,  67  N, 
Y.  Supp.  876.  A  pretended 'dissolution 
of  a  partnership,  with  a  fraudulent  in- 
tention to  place  the  continuing  part- 
ner in  a  position  where  he  can  claim  in- 
dividual exemptions  in  bankruptcy  out 
of  the  firm's  assets,  is  ineffectual  as 
against  partnership  creditors.  In  re 
Abrams  (D.  C.  1912)  193  Fed.  27L 
Where  one  of  the  partners  of  an  in- 
solvent firm  sells  and  transfers  his  en- 
tire interest  in  the  firm  and  its  busi- 
ness to  his  co-partner,  the  latter  agree- 
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lag  to  assume  the  firm  debts,  the  trans- 
action is  not  necessarily  fraudulent  and 
voidable  under  the  bankruptcy  law. 
In  re  Rudnick  (D.  O.  1900)  102  Fed. 
750,  4  Am.  Bankr.  Rep.  531.  But  it 
is  BO  if  made  in  contemplation  of  the 
bankruptcy  of  the  continuing  partner, 
and  with  no  bona  fide  expectation  of 
continuing  the  business.  In  re  Byrne 
(D.  C.  1868)  1  N.  B.  R,  464,  Fed.  Gas. 
No.  2,270.  Or  if  the  sale  was  fictitious, 
the  money  paid  being  covertly  returned 
to  the  buyer  and  afterwards  used  in 
the  firm's  business.  Burrill  y.  Lawry 
(D.  C.  1878)  Fed.  Gas.  No.  2,199.  A 
chattel  mortgage  taken  by  the  retiring 
partner  and  covering  all  the  goods  in 
stock  and  to  be  acquired,  and  which  is 
by  agreement  kept  from  the  record,  is 
fraudulent  and  void  as  to  subsequent 
creditors.  In  re  Stephens  (D.  G. 
1872)  Fed.  Gas.  No.  13,365. 

Where  a  firm  which  became  bank- 
rupt paid  a  substantial  sum  of  money 
to  one  of  the  partners  in  return  for  his 
investment  in  the  business,  after  he 
saw  that  it  was  not  going  to  be  profit- 
able, and  when  the  partners  knew  tbat 
the  financial  condition  of  the  firm  was 
precarious,  it  was  held  that  this  con- 
stituted a  withdrawal  of  the  partner's 
interest  before  the  firm's  debts  were 
paid,  and  he  was  therefore  boifhd  to 
repay  the  amount  to  the  firm's  trustee 
in  bankruptcy.  In  re  Rosenthal  (D.  G. 
1912)  200  Fed.  190,  29  Am.  Bankr. 
Rep.  615. 

68.  Property  or  rights  transferredd— 

Under  the  provisions  of  this  section 
relating  to  fraudulent  transfers  of 
"property,"  that  term  may  include  the 
furniture  and  other  belongings  of  the 
debtor's  own  house,  when  given  to  his 
wife  without  consideration  and  while  he 
is  insolvent.  In  re  Pierce  (G.  G.  1877) 
Fed.  Gas.  No.  11,139.  It  will  include  a 
lease  or  leasehold  interest  if  it  has 
value.  Jones  y.  Slauson  (G.  G.  1888) 
33  Fed.  632.  And  a  claim  for  money 
or  other  chose  in  action.  O'Sullivan's 
Trustee  v.  Douglass  (1907)  30  Ky.  Law 
Rep.  366,  98  S.  W.  990.  See  William- 
son V.  Colcord  (D.  G.  1875)  Fed.  Gas. 
No.  17,752.  And  the  salary  of  a  dty 
oflicial,  when  assigned  by  him  in  fraud 
of  his  creditors.  O'Sullivan's  Trustee 
V.  Douglass  (1907)  30  Ky.  Law  Rep. 
866,  98  S.  W.  990.  And  a  policy  of 
life  insurance  having  a  cash  surrender 
value.  Kirkpatrick  v.  Johnson  (D.  G. 
1912)  197  Fed.  235,  28  Am.  Bankr. 
Rep.  291.  And  a  paid-up  endowment 
life  policy  taken  out  by  the  bankrupt, 
the  insured,  and  transferred  to  his  wife. 
Bailey  y.  Wood  (1909)  202  Mass.  549, 
80  N.  B.  147,  25  L.  R.  A.  (N.  S.)  722. 

Since  creditors  can  be  defrauded  only 
by  the  transfer  of  something  to  which 
they  might  have  had  recourse  for  the 
satisfaction  of  their  claims,  the  stat- 
ute does  not  apply  to  a  transfer  of 
real  property  in  which  the  bankrupt 
had  no  beneficial  interest  though  he 
held  the  legal  title,  such  title  being  held 


merely  in  trust  for  his  wife.    Phillipps 
V.  Kleinman  (1911)  232  Pa.  571,  81  Atl. 
648.     And  the   trustee   in  bankruptcy 
cannot  maintain  an  action  to   recover 
property    which    never    stood    in    the 
bankrupt's  name,  although  he  paid  the 
price  of  it,  when  it  was  transferred  di- 
rectly from  the  seller  to  a  third  per- 
son,  notwithstanding   this   course   was 
taken  in  pursuance  of  a  purpose,  on  the 
part  of  the  bankrupt  and  the  person 
taking  the  title,  to  hinder  and  defraud 
creditors,    since    the    property    cannot 
be  said  to  have  been  transferred  by  the 
bankrupt.     London   v.   Epstein    (1910) 
138  App.  Div.  513,  123  N.  Y.  Supp.  399. 
Any    mortgage    or    conveyance    of    a 
homestead   or  other   exempt   property 
which  would  be  good  against  the  debt- 
or under  the  state  law  wUl  also  be  good 
against  his  trustee  in  bankruptcy.     In 
re  National  Grocer  Go.  (G.  G.  A.  1910) 
181  Fed.  33,  24  Am.  Bankr.  Rep.  360; 
Go  wan  v.  Burchfield  (D.  G.  1910)  180 
Fed.   614.   25   Am.   Bankr.    Rep.   293; 
Hackney  v.  First  Nat.  Bank  (1903)  68 
Neb.  588,  94  N.  W.  805,  98  N.  W.  412. 
See  Bohannon  v.  Glark   (1904)   78  S. 
W.  479,  25  Ky.  Law  Rep.  1710.     The 
use  of  money   or  of  the  proceeds   of 
nonezempt   property    by    an    insolvent 
debtor  to  purchase  a  homestead,  or  to 
discharge  a  lien  thereon,  is  not  fraud- 
ulent and  does  not  invalidate  his  daim 
to  the   homestead   exemption,   or   give 
his  trustee  in  bankruptcy  the  right  to 
subject  the  homestead  to  a  lien  for  the 
amount  so  diverted  from  his  creditors. 
In  re  Wilson   (1903)   123  Fed.  20,  59 
G.  G.  A.  100,  10  Am.  Bankr.  Rep.  522; 
Gray  v.  Brunold   (1903)   140  Gal.  615, 
74  Pac  303.     GONTRA,  In  re  Boston 
(D.    G.    1899)    98    Fed.    587,    3   Am. 
Bankr.  Rep.  388. 

69.  Time  of  conveyance  or  transfer* 

—If  no  petition  in  bankruptcy  is  filed 
by  or  against  the  debtor  until  more 
than  four  months  have  elapsed  after  a 
sale  or  other  transfer  of  property  by 
him,  or  the  giving  'of  a  mortgage  there- 
on, or  a  giftf  or  a  preferential  payment 
or  an  assignment  for  creditors,  the- 
transaction  will  remain  valid  so  far 
as  the  bankruptcy  law  is  concerned, 
and  cannot  be  impeached  by  a  trustee  in 
bankruptcy  subsequently  appointed.  In 
re  Mosher  (D.  G.  1915)  224  Fed.  739; 
Johnson  v.  Wilson  (D.  G.  1914)  217 
Fed.  99;  First  Nat.  Bank  v.  Exchange 
Nat.  Bank  (1915)  153  N,  Y.  Supp.  818; 
Sturdivant  Bank  v.  Schade  (G.  C.  A. 
1912)  195  Fed.  188,  27  Am.  Bankr.  Rep. 
673;  In  re  Shinn  (D.  G.  1911)  185 
Fed.  090,  25  Am.  Bankr.  Rep.  a^3; 
Little  V.  Holley-Brooks  Hardware  Go. 

(1904)  133  Fed.  874,  67  G.  G.  A.  46,  13 
Am.  Bankr.  Rep.  422;  In  re  Kindt  (D. 
G.  1900)  101  Fed.  107,  4  Am.  Bankr. 
Rep.  148;  Joseph  v.  Raff  (1903)  176  N. 
Y.  611,  68  N.  B.  1118;  Murphy  v.  W. 
T.  Murphy  &  Go.  (1904)  126  Iowa,  57, 
101  N.  W.  486;    Mclntire  v.  Jennings. 

(1905)  88  Wash,  119,  80  Pac.  278;   Ea- 
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son  V.   Garrison  (1904)    36  Tex.   Civ. 
App.  674,  82  S.   W.  800;    Wateon  v. 
Taylor  (1874)  21  Wall.  378,  22  L.  Ed. 
576.    See  In  re  Taylor  (D.  C.  1890)  95 
Fed.  956;  Merrill  v.  Hussey  (1906)  101 
Me.  489,   64  Atl.   819.     The   transfer 
must  have  been  made,  or  the  lien  giv- 
en, more  than  four  months  before  the 
bankruptcy.     If  made  or  given  within 
that  period,  it  will  not  be  saved  by  the 
fact  that  it  merely  carried  into  effect 
an  agreement  entered  into  at  an  earlier' 
date.     Vitzthum  v.  Large  (D.  C.  1908) 
162  Fed.  685,  20  Am.  Bankr.  Rep.  666. 
But  compare  Goodnough  Mercantile  & 
Stock  Co.  V.  Galloway  (D.  C.  1909)  171 
Fed.    940,    22   Am.    Bankr.    Rep.    803. 
And  see  Belding-Hall  Mfg.  Co.  v.  Mer- 
cer &  Ferdon  Lumber  Co.   (C.  C.  A. 
1909)    175   Fed.   335,   23   Am.    Bankr. 
Rep.  595,  holding  that  property  deliv- 
ered by  a  bankrupt  in  good  faith  within 
four  months   prior   to   the   bankruptcy 
on  a  previous  contract  of  sale  does  not 
vest  in   the  trustee,   even   though   the 
transfer  may  be  voidable  as  a  prefer- 
ence.    Facts   held   insufficient  to   con- 
stitute a  constructive  trust  of  tiie  pro- 
ceeds  of   bankrupts'   tobacco   crop,   so 
that  an  order  for  payment  of  claimant's 
debt  out  of  such  proceeds,  having  been 
given   within   four   months   before   the 
debtors  were  declared  bankrupts,  was 
invalid  as  against  the  bankrupts'  trus- 
tee.   Maltbie  v.  Olds  (1914)  92  A.  403, 
88  Conn.  633.    A  purchase  from  a  bank- 
rupt within  four  months  prior  to  the 
filing    of    the    petition    in    bankruptcy, 
which  is  not  based  on  good  faith  and  a 
present  fair  consideration,   constitutes 
actual  fraud,  and  under  the  bankrupt- 
cy act,  the  sale  is  void  in  toto  as  to 
creditors   of   the   bankrupt.     Blake   v. 
Thwing  (1914)  185  HI.  App.  187. 

It  is  the  date  when  the  transfer  or 
incumbrance  is  executed,  not  the  date 
when  it  is  recorded,  which  fixes  the 
question  of  its  validity  in  bankruptcy. 
Davis  V.  Hanover  Savings  Fund  Soc. 
(C.  C.  A.  1913)  210, Fed.  768;  Under- 
leak  V.  Scott  (1912)  117  Minn.  136,  134 
N.  W.  731;  Dean  v.  Plane  (1901)  96 
ni.  App.  428,  affirmed  (1902)  195  lU. 
495,  63  N.  B.  274.  CONTRA,  In  re 
Tysor-Cheatham  Mercantile  Co.  (D.  O. 
1?10)  178  Fed.  733,  24  Am.  Bankr. 
Rep.  434;  Arnold  v.  Eastin's  Trustee 
(1903)  116  Ky.  686,  76  S.  W.  855; 
Oartwright  v.  West  (Ala.  1914)  64 
South.  293. 

These  provisions  of  the  statute  did 
not  enable  the  trustee  in  bankruptcy 
to  set  aside  a  fraudulent  conveyance  or 
transfer  made  before  the  passage  of 
the  bankruptcy  act.  In  re  Brown  (D. 
C.  1898)  91  Fed.  358;  Gardner  v. 
Haines  (1905)  19  S.  D.  514,  104  N.  W. 
244.  Compare  Shelley  v.  Nolen  (1905) 
39  Tex.  Civ.  App.  307,  88  S.  W.  524. 

Although  the  statute  makes  no  spe- 
cific provision  covering  the  case  of  a 
sale  or  transfer  of  property  by  the 
bankrupt  after  the  filing  of  the  peti- 
^on  against  him,  i^et  such  an  attempt 
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to  control  the  disposition  of  his  aisets 
is  of  course  a  fi^aud  upon  the  law  it- 
self, and  is  clearly  voidable  by  the  trus- 
tee in  bankruptcy,  at  least  when  made 
to  a  party  chargeable  with  knowledge 
of  the  facts.  In  re  Denson  (D.  C. 
1912)  195  Fed.  854,  28  Am.  Bankr. 
Rep.  158. 

Another   section   of   the   bankruptcy 
act  (post,  {  9654,  subd.  "e"),  provides 
that  "the  trustee  may  avoid  any  trans- 
fer by   the  bankrupt  of  his   property 
which   any   creditor   of   such   bankrupt 
might  have  avoided,"  and  if  a  trustee 
in  bankruptcy  bases  his  suit  distinctly 
on  this  provision  of  the  statute — ^that  is, 
on   his    statutory    right    to    avoid   any 
transfer  of  property  which  any  credi- 
tor of  the  bankrupt  might  have  avoided 
— then    it   is   immaterial    whether   the 
transfer   or   conveyance  which   he  at- 
tacks was  made  more  or  less  than  four 
months  before   the  filing  of   the  peti- 
tion in  bankruptcy.    Thomas  v.  Fletch- 
er (D.  C.  1907)  153  Fed.  226,  18  Am, 
Bankr.    Rep.    623;     In    re    Toothaker 
Bros.    (D.  C.  1904)   128  Fed.  187.  12 
Am.   Bankr.  Rep.  99;    In   re  Schenck 
(D.    C.    1902)    116   Fed.   554,   8  Am. 
Bankr.  Rep.  727;    Cartwright  v.  West 
(1908)    155    Ala.    619,    47    South.   93; 
Commercial  State  Bank  &  Trust  Co.  v. 
Bates   (1910)   96  Miss.  386,  51  South. 
599;   Joseph  v.  Raff  (1903)  176  N.  Y. 
611,  68  N.  B.  1118;    Treseder  v.  But- 
gor   (1906)   130  Wis.  201,  109  N.  W. 
957;    Friedman  v.    Verchofsky    (1903) 
105  HI.  App.  414;    Sharp  v.  Fitzhugh 
(1905)    75   Ark.   562,   88   S.   W.  929; 
Boyd  V.  Arnold    (1912)   103  Ark.  105. 
146    S.    W.    118;     Underleak   v.   Scott 
(1912)  117  Minn.  136,  134  N.  W.  731; 
Cookingham  v.  Ferguson  (C.  C.  1871) 
4  N.  B.  R.  685,  Fed.  Cas.  No.  3,182; 
Cady   V.    AVhaliug    (C.    C.    1877)    Fed. 
Cas.  No.  2,285;    In  re  Herpich  (C.  C. 
1877)  15  N.  B.  R.  426,  Fed.  Cas.  Na 
6,418;     Knowlton    v.    Moseley    (1870) 
105  Mass.  136.     Except  as  prohibited 
by  the  bankruptcy  act,  a  hasband  may 
legally  prefer  his  wife  as  a  creditor, 
in  the  absence  of  fraud,  actual  or  con- 
structive,   to    which    she    is    a   party. 
Weld  V.  McKay   (1914)  218  Fed.  807, 
134  C.  C.  A.  495. 

70.  Insolvency  of  debtor^— A  convey- 
ance or  incumbrance  of  property  made 
at  a  time  when  the  debtor  was  solvent 
is  not  voidable  at  the  suit  of  his  trus- 
tee, although  bankruptcy  follows  with- 
in four  months.  Adams  v.  Collier 
(1887)  122  U.  S.  882,  7  Sup.  Ct.  1208, 
30  L.  Ed.  1207;  MUkman  v.  Arthe 
(1915)  223  Fed.  607,  139  C.  O.  A.  55; 
Butcher  v.  Cantor  (D.  C.  1911)  185 
Fed.  945.  26  Am.  Bankr.  Rep.  424; 
Metropolitan  Nat.  Bank  v.  Rogers 
(J893)  53  Fed.  776,  3  C.  C.  A.  666; 
Richardson  v.  Winnissimmet  Nat  Bank 
(1905)  189  Mass.  25,  75  N.  B.  97;  Mer- 
cer's Trustee  v.  Mercer  (1903)  74  S. 
W.  285,  24  Ky.  Law  Rep.  2469;  But- 
ton v.  Cloar  (1901)  26  Tex.  Civ.  App^ 
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647,  65  S.  W.  70;  Schilling  v.  Curran 
11904)  30  Mont.  370,  76  Pac.  998;  In 
re  Cornwall  (C.  O.  1871)  6  N.  B.  R. 
305,  Fed.  Cas.  No.  3,250;  Sedgwick  v. 
Wormser  (D.  O.  1872)  7  N.  B.  R.  186, 
Fed.  Cae.  No.  12,626;  Sedgwick  v. 
Lynch  (D.  0.  1872)  8  N.  B.  R.  289, 
Fed.  Cas.  No.  12,615.  CONTRA,  Hol- 
brook  V.  International  Trust  Co.  (1915) 
220  Mass.  150,  107  N.  B.  665;  Bnttz 
V.  James  (N.  D.  1916)  156  N.  W.  547. 
If  the  trustee,  in  a  suit  to  set  aside  a 
conveyance  or  incumbrance  of  property 
by  the  bankrupt,  does  not  allege  insol- 
vency at  the  date  of  the  transfer,  or 
offer  evidence  to  show  that  fact,  the 
court  wUl  presume  that  the  bankrupt 
was  solvent  at  that  time.  Schilling  v. 
Curran  (1904)  30  Mont.  370,  76  Pac. 
99S. 

Some  decisions  hold  that  a  transfer  is 
voidable  by  the  trustee  if  the  remain- 
ing assets  of  the  debtor  would  be  in- 
sufficient to  pay  his  debts,  that  is,  al- 
though he  may  have  been  solvent  be- 
fore making  the  transfer,  yet  if  it  left 
him  insolvent  the  statute  is  satisfied. 
National  Bank  &  Loan  Co.  ▼.  Spen- 
cer (1900)  53  App.  Div.  547,  65  N.  Y. 
Supp.  1001;  Hamlin  v.  Arbolino  (1911) 
72  Misc.  Rep.  190,  131  N.  T.  Supp. 
45.  But  other  decisions  hold  that  the 
debtor  must  be  insolvent  both  before 
and  at  the  making  of  the  transfer, 
since  the  statute  avoids  transfers  made 
by  the  bankrupt  "while  insolvent" 
Upson  V.  Mt  Morris  Bank  (1905)  108 
App.  Div.  367,  92  N.  T.  'Supp.  1101; 
Schilling  v.  Curran  (1904)  30  Mont  370, 
76  Pac.  998.  When  the  point  at  which 
insolvency  becomes  material  has  been 
determined,  the  condition  itself  is  to 
be  ascertained  by  applying  the  statu- 
tory definition,  taking  into  account  all 
the  primary  and  contingent  indebted- 
ness of  the  bankrupt  and  all  his  prop- 
erty, the  latter  at  a  fair  valuation. 
Rutland  County  Nat  Bank  v.  Graves 
(D.  C.  1907)  156  Fed.  168,  19  Am. 
Bankr.  Rep.  446;  Bailey  v.  Wood 
(1912)  211  Mass.  37,  97  N.  E.  902, 
Ann.  Cas.  1913A,  950;  Gill  v.  Ely- 
Norris  Safe  Co.  (1913)  170  Mo.  App. 
478,  156  S.  W.  811.  A  trader  is  insol- 
vent when  he  does  not  meet  his  ob- 
ligations as  they  mature  in  the  ordi- 
nary course  of  business,  though  the  rule 
does  not  apply  to  all  persons.  Hol- 
brook  V.  International  Trust  Co.  (1916) 
107  N.  E.  665,  220  Mass.  150. 

71.  Intention  of  debtor^— In  the  case 
of  conveyances  held  null  and  void  as 
to  creditors  under  the  laws  of  the  par- 
ticular state,  it  is  probably  not  neces- 
sary to  show  an  actual  fraudulent  pur- 
pose on  the  part  of  the  debtor,  in  or- 
der to  avoid  them  in  bankruptcy,  since 
these  laws  usually  apply  to  cases  of 
constructive,  technical,  or ,  presumed 
fraud.  Lavender  v.  Bowen  (Iowa 
1904)  101  N.  W.  760.  But  where  an 
action  to  avoid  a  conveyance  or  incum- 
brance is  based  ma  the  provisioB  of  tho 


bankruptcy  law  which  makes  such 
transfers  or  liens  voidable  when  m^de 
within  four  months  prior  to  bankruptcy 
and  "with  the  intent  and  purpose  to 
hinder,  delay,  or  defraud  his  creditors, 
or  any  of  them,"  an  actual  fraudu- 
lent purpose  on  the  part  of  the  debtor 
is  an  essential  element  of  the  trustee's 
right  of  action,  and  unless  it  is  affirma- 
tively established  the  transaction  must 
stand  good.  Van  Iderstine  v.  National 
Discount  Co.  (1909)  174  Fed.  518,  98 
C.  C.  A.  300,  23  Am.  Bankr.  Rep.  345; 
Coder  v.  Arts  (1907)  152  Fed.  943,  82 
C.  C.  A.  91,  18  Am.  Bankr.  Rep.  513; 
In  re  Kayser  (1910)  177  Fed.  383,  100 
0.  C.  A.  615,  24  Am.  Bankr.  Rep.  174; 
Rutland  County  Nat  Bank  v.  Graves 
(D.  C.  1907)  156  Fed.  168,  19  Am. 
Bankr.  Rep.  446;  In  re  Burnstine  (D. 
C.  1903)  131  Fed.  828,  12  Am.  Bankr. 
Rep.  596;  Thompson  v.  Fairbanks 
(1903)  75  Vt  361,  56  Atl.  11.  104  Am. 
St  Rep.  899  (affirmed  [1905]  196  U. 
S.  516,  25  Sup.  Ct  306,  49  L.  Ed.  577, 
13  Am.  Bankr.  Rep.  437);  Conley  v. 
Nelin  (Tex.  Civ.  App.  1910)  128  S.  W. 
424;  Barnard  v.  Davis  (1875)  54  Ala. 
565;  Vowinkel  v.  Moser  (1906)  213 
Pa.  St  587,  63  Atl.  130.  It  is  not 
enough  to  show  that  the  necessary 
consequence  of  the  transfer  or  incum- 
brance is  to  hinder  creditors  in  en- 
forcing their  claims,  or  «that  it  de- 
frauds them  in  the  sense  of  leaving 
the  debtor  insolvent  or  even  penni- 
less, or  that  the  property  so  disposed 
of  was  more  in  value  than  the  debtor 
could  rightfully  withdraw  from  the 
reach  of  his  creditors.  Adams  v.  Col- 
Uer  (18SID  122  U.  S.  382,  7  Sup.  Ct 
1208,  30  L.  Ed.  i207;  Kentucky  Bank 
&  Trust  Co.  V.  Pritchett  (OkL  1914) 
143  Pac.  338.  The  statute  cannot  be 
read  as  denouncing  any  transfer  which 
produces  a  given  result  irrespective 
of  the  motive.  On  the  contrary  it  is 
aimed  only  at  such  conveyances  as 
would  be  fraudulent  and  voidable  at 
common  law  or  under  the  statute  of 
Elizabeth,  and  under  the  bankruptcy 
act,  as  in  those  cases,  an  actual  fraud- 
ulent intent  on  the  part  of  the  debtor 
is  essential.  Coder  v.  Arts  (1909)  213 
U.  S.  223,  29  Sup.  Ct  436;  Sargent  v. 
Blake  (1908)  160  Fed.  57.  87  C.  C.  A. 
213,  20  Am.  Bankr.  Rep.  115.  The 
good  faith  of  an  alleged  conveyance  by 
a  bankrupt  in  fraud  of  creditors  is  to 
be  measured  by  the  same  standard  of 
care  that  is  applied  to  a  creditor  in  ac- 
cepting payments,  or  transfers  as  pay- 
ments, from  an  insolvent  debtor.  Lew- 
is V.  JuUus  (D.  C.  1913)  212  Fed.  225. 
A  sale,  payment  or  mortgage  made 
in  good  faith  and  for  the  honest  pur- 
pose of  discharging  a  debt,  and  in  the 
expectation  that  by  so  doing  the  per- 
son could  continue  in  business,  cannot 
be  set  aside  as  a  fraudulent  transfer, 
whatever  may  be  the  effect  on  the  other 
creditors.  Tiffany  v.  Lucas  (1872)  15 
WalL  410,  21  U  Ed.  198.     Nor  would 
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it  be  voidable  where  a  fair  and  honest 
sale  of  property  was  made  with  the 
particular  view  of  keeping  out  of  bank- 
ruptcy. Darby  v.  Lucas  (O.  O.  1870) 
Fed.  Cas.  No.  3,573;  Mercer  v.  War- 
field's  Guardian  (1880)  1  Ky.  Law  Rep. 
273.  Though  a  man  is  insolvent,  he 
may  give  to  his  wife  a  reasonable  and 
suitable  amount  of  money  for  current 
household  expenses.  Gray  v.  Brunold 
(1903)  140  Cal.  616,  74  Pac.  303.  A 
transfer  of  exempt  property  is  not 
voidable  by  the  trustee.  Bohannon  v. 
Clark  (1904)  25  Ky.  Law  Rep.  1710, 
78  S.  W.  479.  But  a  conveyance  of 
property  by  a  debtor  for  the  purpose 
of  compelling  a  creditor  to  compromise, 
by  the  hindrance  and  delay  thereby  oc- 
casioned, is  voidable  as  to  all  creditors. 
Voorheis  v.  Blanton  (0.  C.  A.  1898) 
89  Fed.  885. 

72.  ^—  Intention  as  to  future  cred* 
itors.— If  a  person  is  solvent  and  able 
to  meet  his  debts,  and  makes  a  trans- 
fer or  conveyance  of  property  in  good 
faith  and  without  any  fraudulent  pur- 
pose at  the  time,  it  is  not  voidable, 
though  he  afterwards  contracts  debts, 
becomes  insolvent,  and  is  thrown  into 
bankruptcy.  Warren  v.  Moody  (1887) 
122  U.  S.  132,  7  Sup.  Ctl  1063,  30  L. 
Ed.  1108;  Savage  v.  Savage  (1905) 
141  Fed.  346,  72  0,  O.  A.  494,  15  Am. 
Bankr.  Rep.  t599;  Herring  v.  Richards 
(D.  C.  1880)  8  Fed.  439;  Sedgwick  v. 
Place  (D.  0.  1871)  5  N.  B.  R.  168, 
Fed.  Gas.  No.  12,620;  Jones  v.  Clifton 
(C.  C.  1878)  18  N.  B.  R.  125,  Fed. 
Cas.  No.  7,457;  Anonymous  (C.  C. 
1843)  Fed.  Cas.  No.  474.  But  if  a  per- 
son is  engaged  in  a  ha^sardous  business 
and  fears  loss,  and  conveys  proper- 
ty to  his  wife  or  children  as  an  an- 
chor to  protect  his  family  in  case  of 
insolvency,  or  if  he  takes  this  course 
because  he  is  about  to  embark  in  new 
enterprises  or  speculations  and  means 
to  secure  his  property  against  seizure 
for  the  debts  which  he  expects  to  con- 
tract, then  the  transfer  is  fraudulent 
as  to  those  who  subsequently  become 
his  creditors  and  will  be  voidable  by 
his  trustee  in  bankruptcy.  Beasley  v. 
Coggins  (1904)  48  Fla.  215,  37  South. 
213,  5  Ann.  Cas.  801;  U.  S.  v.  Griswold 
(O.  C.  1881)  8  Fed.  556;  Barker  v. 
Barker's  Assignee  (C.  C.  1874)  2 
Woods,  87,  12  N.  B.  R.  474,  Fed.  Cas. 
No.  986;  Scott  v.  Mead  (D.  C.  1889)  37 
Fed.  865;  Sedgwick  v.  Place  (C.  C. 
1874)  10  N.  B.  R.  28,  Fed.  Cas.  No. 
12,621;  Burdick  v.  Gill  (C.  C.  1881)  7 
Fed.  668;  Antrim  v.  Kelly  (D.  C.)  -4 
N.  B.  R.  587,  Fed.  Cas.  No.  494;  Case 
V.  Phelps  (1868)  39  N.  Y.  164,  5 
N.  B.  R.  452;  Caller  v.  McNabb  (C. 
C.  1878)  Fed.  Cas.. No.  2,322.  Com- 
pare In  re  Foss  (D.  C.  1906)  147  Fed. 
790,  17  Am.  Bankr.  Rep.  439.  In  or- 
der to  defeat  a  settlement  made  by  a 
husband  upon  his  wife,  it  must  be  in- 
tended to  defraud  existing  creditors, 
or  creditors  whose  rights  are  expected 
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shortly  to  supervene,  or  creditors 
whose  rights  may  and  do  so  supervene, 
the  settler  proposing  to  throw  the 
hazards  of  business  in  which  he  is 
about  to  engage  upon  others,  instead 
of  honestly  holding  his  means  subject 
to  the  chance  of  those  adverse  results 
to  which  all  business  enterprises  are 
Uable.  Smith  v.  Vodges  (1375)  92  U. 
S.  183,  23  L.  Ed.  481. 

73.  Consideration^— A  sale,  assign- 
ment, or  mortgage  of  property  by  one 
who  is  afterwards  adjudged  a  bankrupt 
is  not  voidable  at  the  instance  of  Us 
trustee  if  the  purchaser  or  mortgagee 
took  the  same  in  good  faith  and  gave 
a  present  consideration  fairly  propor- 
tioned to  the  value  of  the  property,  ir- 
respective of  the  motive  or  purpose  of 
the  bankrupt  National  Bank  of  Golds- 
boro  V.  Hill  (D.  C.  1915)  226  Fed.  102; 
Anderson  v.  J.  O.  &  N.  B.  Chenault 
(C.  C.  A  1913)  208  Fed.  400;  VoUmer 
V.  Plage  (D.  0.  1911)  186  Fed.  698, 
26  Am.  Bankr.  Rep.  590;  In  re  Me- 
Cord  (C.  C.  A  1909)  174  Fed.  820,  23 
Am.  Bankr.  Rep.  164;  Perry  v.  Avery 
(1907)  148  Mich.  211,  111  N.  W.  746; 
Schilling  v.  Curran.  (1904)  30  Mont 
370,  76  Pac.  998;  Rosenfeld  v.  Sieg- 
fried (1901)  91  Mo.  App.  169;  Ma- 
thews  V.  Hardt  (1903)  79  App.  Div. 
570,  80  N.  Y.  Supp.  462;  Friedman  v. 
Verchofsky  (1903)  105  El.  App.  414; 
Piedmont  Sav.  Bank  v.  Levy  (1905) 
138  N.  C.  274,  60  S.  B.  657,  3  Ann. 
Cas.  785;  In  re  Pusey  (D.  C.  1872) 
7  N.  B.  R.  45,  Fed.  Cas.  No.  11,478; 
In  re  Keefer  (D.  C.  1870)  4  N.  B.  R 
389,  Fed.  Cas.  No.  7,636;  Floumoy 
V.  Newton  (1850)  8  Ga.  306.  A  sale 
by  an  insolvent  trader  of  his  entire 
stock  in  trade,  if  for  its  full  value,  and 
without  any  marks  of  secrecy,  haste, 
or  intent  to  defraud  or  prefer,  cannot 
be  impeached  in  his  subsequent  baok- 
ruf)tcy.  In  re  Strens  (D.  C.  1881)  8 
Fed.  311.  Although  it  may  be  proved 
or  admitted  that  the  transfer  was  made 
with  intent  to  defraud  creditors, 'y^t  if 
it  is  also  established  that  the  purchas- 
er acted  in  good  faith,  then  the  only 
question  for  decision  is  whether  the 
price  paid  was  a  present  fair  consider- 
ation. Montgomery  v.  McNichoIas  (D. 
C.  1905)  138  Fed.  956,  15  Am.  Bankr. 
Rep.  93.  A  chattel  mortgage,  executed 
by  a  mortgagor  subsequently  adjudg- 
ed a  bankrupt,  held  not  to  be  set  aside 
unless  the  bankrupt  was  guilty  of  ac- 
tual fraud,  which  was  not  shown  by  the 
fact  that  the  mortgagee,  giving  full 
consideration,  stipulated  that  part  Of 
the  proceeds  should  be  applied  to  re- 
lieve a  corporation  of  which  he  was 
president  and  a  relative  of  liability 
as  accommodation  indorsers  of  the 
bankrupt  In  re  Baar  (1914)  213  Fed. 
628,  130  C.  C.  A.  292.  But  the  fact 
of  payment  and  the  amount  of  the  con- 
sideration must  be  clearly  and  fully  es- 
tablished    by     satisfactory     evidence. 


r 


Ch.7) 


BANKBUPTGT  d  67) 


§  9651 


Greensfelder  v.  Corbett  (1901)  190  DL 
565,  60  N.  E.  847. 

74.  — —  Nature    of    oonslderatloiid-* 

The  consideration  which  will  save  a 
conveyance  or  transfer  from  being 
Toidable  in  bankruptcy  may  be  cash  or 
solvent  credit.  Unmack  y.  Douglass 
(1903)  75  Conn.  633,  65  AU.  12.  A 
pledge  of  ita  mortgage  bonds  by  a  bank- 
rupt corporation  as  security  for  notes 
of  another  corporation,  whose  proper- 
ty bankrupt  had  taken  over  with  an- as- 
sumption of  its  indebtedness,  held  valid. 
Butterfield  v.  Woodman  (1915)  223 
Fed.  956,  189  G.  C.  A.  436,  modifying 
decree  In  re  National  Boat  &  Engine 
Co.  (D.  C.  1914)  216  Fed.  208.  A 
mortgage  given  by  one  subsequently 
bankrupt,  to  induce  persons  to  indorse 
his  note  so  that  he  could  obtain  a  loan, 
held  not  a  preference  within  Bank- 
ruptcy Act,  {  60b,  as  amended.  In  re 
Mosher  (D.  C.  1915)  224  Fed.  739. 
The  consideration'  for  a  transfer  or 
conveyance  may  be  the  surrender  of 
securities  of  equal  value.  Shaffer  y. 
Fritchery  (D.  O.  1871)  4  N.  B.  R.  548, 
Fed.  Cas.  No.  12,697;  First  State 
Bank  v.  Sibley  County  Bank  (1905)  96 
Minn,  456,  105  N.  W.  485.  Or  real 
property  deeded  in  exchange  for  oth- 
er land.  Hoffman  v.  Chicago  Title  & 
Trust  Co.  (1902)  198  lU.  452,  64  N.  B. 
1027.  Or  the  assumption  of  the  un- 
paid balance  of  purchase  money  due  on 
the  property  transferred.  Unmack  ▼• 
Douglass  (1903)  75  Conn.  633,  55  AtL 
12.  Or  the  relinquishment  of  a  dower 
interest  in  the  bankrupt's  lands,  at 
least  to  the  extent  of  the  value  of  the 
dower  released.  Moore  v.  Green  (1906) 
145  Fed.  472,  76  C.  C.  A,  242,  16  Am. 
Bankr.  Rep.  648.  That  a  transfer  by  a 
failing  husband  to  his  wife,  though  ab- 
solute in  form,  was  in  fact  a  mortgage, 
did  not  show  that  it  was  fraudulent, 
where  she  did  not  claim  the  value  of 
the  property,  but  only  a  lien  for  a  debt. 
Weld  v.  McKay  (1914)  218  Fed.  807, 
134  C.  0.  A.  495. 

Marriage  may  be  a  good  consideration 
for  a  transfer  of  property,  but  not 
where  the  gift  to  the  wife  consists  of 
house  furnishings  of  large  value  bought 
on  credit,  she  having  knowledge  of  the 
husband's  insolvency,  and  the  whole 
transaction  being  part  of  a  scheme  to 
defraud  his  creditors.  Hosmer  v.  Tif- 
fany (1907)  54  Misc.  Rep.  402,  105  N. 
Y.  Supp.  1055.  Nor  where  the  woman 
had  a  husband  living  and  was  therefore 
incapable  of  entering  into  the  marriage 
contract  with  the  bankrupt.  Hosmer 
V.  Tiffany  (1906)  115  App.  Div.  303, 
100  N.  Y.  Supp.  797.  Past  services 
rendered  by  a  relative  in  the  capacity 
of  a  housekeeper,  which  were  given 
gratuitously  at  the  time  and  not  regard- 
ed as  the  foundation  of  any  indebted- 
ness, cannot  support  a  transfer  of  prop- 
erty as  against  the  trustee  in  bankrupt- 
cy. Bartlett  v.  Mercer  (D.  C.  1876) 
Fed.  Cas.  No.  1,078.    In  a  suit  by  the 


trustee  to  recover  the  consideration  for 
an  annuity  purchased  by  the  bankrupt 
in  fraud  of  creditors,  the  payments  to 
begin  several  years  later,  the  execu- 
tion of  the  insurance  company's  execu- 
tory contract  does  not  constitute  a  pay- 
ment of  value  which  would  prevent  a 
termination  of  the  contract  and  recov- 
ery of  the  consideration.  Smith  v.  Mu- 
tual life  Ins.  Co.  (C.  C.  1910)  178  Fed. 
510,  24  Am.  Bankr.  Rep.  514. 

75.  —  Past  debts  and  present  ad- 
vances^—A  mortgage,  deed  of  trust,  or 
other  form  of  security,  based  solely  up- 
on an  antecedent  debt  and  without  any 
new  consideration,  is  voidable  if  given 
within  four  months  before  bankruptcy, 
because  it  lacks  the  saving  element  of 
a  "present  fair  consideration,"  because 
it  operates  as  a  preference,  and  because 
it  is  constructively  fraudulent,  since  it 
removes  from  the  reach  of  general  cred- 
itors part  of  the  assets  to  which  they 
might  have  had  recourse.  National 
Bank  of  Goldsboro  v.  Hill  (D.  C.  1915) 
226  Fed.  102;  Morgan  v.  First  Nat 
Bank  (1906)  145  Fed.  466,  76  C.  C.  A. 
236,  16  Am.  Bankr.  Rep.  639;  William 
Firth  Co.  v.  South  Carolina  Loan  & 
Trust  Co.  (1903)  122  Fed.  569,  59  C. 
C.  A.  73;  Empire  State  Trust  Co.  v. 
Trustees  of  Wm.  F.  Fisher  &  Co. 
(1905)  67  N.  J.  Eq.  602,  60  Atl.  940; 
Lehrenkrauss  v.  Bonnell  (1910)  138 
App.  Div.  493,  122  N.  Y.  Supp.  866; 
In  re  Antisdel  (D.  C.  1878)  18  N.  B.  R, 
289,  Fed.  Cas.  No.  490;  GiUespie  v. 
McKnight  (D.  O.  1870)  3  N.  B.  R.  468, 
Fed.  Cas.  No.  5,435.  Where  the  mort- 
gage or  other  lien  is  given  partly  to  se- 
cure an  old  debt,  but  partly  also  in 
consideration  of  fresh  advances,  it  will 
constitute  a  valid  lien  to  the  extent  of 
the  new  consideration  (if  otherwise  un- 
impeachable) but  no  further.  City  Nat. 
Bank  v.  Bruce  (1901)  109  Fed.  69,  48 
C.  C.  A.  236,  6  Am.  Bankr.  Rep.  311; 
PhiUips  V.  Kahn  (1904)  96  App.  Div. 
166,  89  N.  Y.  Supp.  250;  Asbury  Park 
Building  &  Loan  Ass'n  v.  Shepherd  (N. 
J.  Eq.  1901)  50  AU.  65.  Although  the 
consideration  may  consist  wholly  of  a 
present  loan  or  advance  of  money,  with- 
out including  any  past  debts,  still  the 
mortgage  will  be  sustainable  in  bank- 
ruptcy only  to  the  extent  of  the  mon- 
ey actually  advanced,  with  proper  in- 
terest, not  to  the  extent  of  an  exagger- 
ated or  fictitious  value  recited  in  the 
notes  or  mortgage.  In  re  Sawyer  (D. 
C.  1904)  130  Fed.  384,  12  Am.  Bankr. 
Rep.  269;  Jackson  v.  Sedgwick  (C.  C. 
1911)  189  Fed.  508,  26  Am.  Bankr. 
Rep.  836.  A  transfer  of  property  by  a 
bankrupt  to  a  creditor,  which  pays  one 
of  several  notes  owed  to  him  in  full, 
amounts  to  a  preference.  Wilson  v. 
Mitchell-Woodbury  Co.  (1913)  102  N. 
E.  119,  214  Mass.  514. 

76.  — —  Adequacy  of  consideration^— 
Where  the  transaction  in  question  is  a 
sale  of  goods,  it  will  be  voidable  in 
bankruptcy  if  the  price  paid  was  so  in- 
adequate that  it  cannot  be  regarded  as 
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a  ''fair  consideration.**  Ott  v.  Doro- 
show  (D.  O.  1906)  147  Fed.  762,  17 
Am.  Bankr.  Rep.  417;  Myers  v.  Fultz 
(1904)  124  Iowa,  437,  100  N.  W.  351; 
Gans  y.  Weinstein  (1903)  83  App.  Div. 
358,  82  N.  Y.  Supp.  280.  Bat  if  the 
triVQsfer  was  mr.de  in  good  faith  and 
for  a  valuable  consideration,  it  is  not 
necessary,  in  order  to  save  it,  to  show 
strictly  that  the  price  paid  was  fully 
equal  to  the  value  of  the  property,  pro- 
vided it  was  not  so  inadequate  as  to 
amount  in  itself  to  an  actual  fraud  on 
creditors.  Meservey  v.  Roby  (C.  C.  A. 
1912)  198  Fed.  844,  28  Am.  Bankr. 
Rep.  629.  The  *sale  will  not  be  set 
aside  on  this  ground  unless  there  was 
such  a  gross  inadequacy  of  price  as 
would  put  the  purchaser  upon  inquiry 
as  to  the  fraudulent  intent  of  the  seller 
in  disposing  of  the  goods.  Dunlop  v. 
Thomas  (1902)  28  Wash.  521,  68  Pac. 
909.  Or  such  as  would  impress  him 
with  the  conviction  that  the  sale  could 
not  have  been  made  in  good  faith.  My- 
ers V.  FultB  (1904)  124  Iowa,  437,  100 
N.  W.  351. 

77.  —  Want  or  invalidity  of  con- 
siderations—A voluntary  transfer  by 
one  of  all  his  property,  with  intent  to 
defraud  his  creditors  and  to  secure  it 
to  himself  and  his  children,  is  fraudu- 
lent, though  the  transferee  acted  in 
good  faith,  and  the  trustee  in  bank- 
ruptcy of  the  transferror  may  maintain 
an  action  to  set  aside  the  transfer. 
Clowe  V.  Seavey  (1913)  102  N.  E.  521, 
208  N.  Y.  496,  affirming  judgment 
(1912)  135  N.  Y.  S.  1105,  151  App. 
Div.  912. 

Mortgage  bonds  pledged  by  a  bank- 
rupt corporation  for  an  invalid  consid- 
eration held  not  entitled  to  share  in  the 
lien  of  the  mortgage.  Butterfield  ▼. 
Woodman  (1915)  223  Fed.  956,  139  0. 
O.  A.  436,  modifying  decree  In  re  Na- 
tional Boat  &  Engine  Oo.  (D.  0.  1914) 
216  Fed.  208. 

78.  Knowledge,  bad  faith,  or  partici- 
pation of  tran8feree.F-A  transfer  or  in- 
cumbrance of  property  cannot  be  set 
aside,  although  the  party  making  it  is 
insolvent  at  the  time  and  is  adjudged 
bankrupt  within  four  months,  if  the 
person  receiving  it,  in  addition  to  giv- 
ing a  present  fair  consideration,  is  a 
"purchaser  in  good  faith."  Van  Ider- 
stine  V.  National  Discount  Co.  (1913) 
227  U.  S.  575,  33  Sup.  Ct.  343;  Young 
V.  Allen  (C.  C.  A.  1913)  207  Fed.  318, 
30  Am.  Bankr.  Rep.  261;  Shelton  v. 
Price  (D.  C.  1909)  174  Fed.  891,  23 
Am.  Bankr.  Rep.  431;  Pratt  v.  Chris- 
tie (1904)  95  App.  Div.  282,  88  N.  Y. 
Supp.  585;  Kennedy  v.  Pierce's  Loan 
Co.  (1903)  100  Mo.  App.  269,  73  S.  W. 
357;  Clarke  v.  Sherman  (1905)  128 
Iowa,  353,  103  N.  W.  982;  Bunnell  v. 
Bronson  (1906)  78  Conn.  679,  63  Atl. 
396;  Lewis  v.  First  Nat.  Bank  (1904) 
46  Or.  182,  78  Pac.  990.  Compare 
Beecher  v.  Qark  (C.  C.  1874)  10  N. 
B.  R.  385,  Fed.  Cas.  No.  1,223.  This 
rule  prevails  even  though  a  fraudulent 
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intent  on  the  part  of  the  bankrupt  to 
cheat  or  obstruct  his  creditors  is  fully 
made  out.  In  re  Benjamin  (D.  Q, 
1906)  140  Fed.  320,  15  Am.  Bankr. 
Rep.  351;  Schilling  v.  Curran  (1901) 
30  Mont.  870,  76  Pac  998.  Compare 
Sherman  v.  Luckhardt  (1903)  67  KaiL 
682,  74  Pac.  277;  Lehrenkrauss  v.  Bon- 
nell  (1910)  138  App.  Div.  493,  122  N. 
Y.  Supp.  866;  Clowe  ▼.  Seavey  (1913) 
208  N.  Y.  496,  102  N.  E.  521. 

But  if  the  purchaser  or  incambrancer 
acted  in  collusion  with  the  bankrupt, 
participated  in  his  fraudulent  purpose, 
or  even  had  a  guilty  knowledge  of  it, 
the  sale  or  lien  cannot  stand  as  against 
the  trustee  in  bankruptcy.  McAtee  v. 
Shade  (C.  C.  A.  1910)  185  Fed.  442,  26 
Am.  Bankr.  Rep.  151;  Bolander  v. 
Gentry  (1868)  36  CaL  105,  95  Am. 
Dec.  162,  2  N.  B.  R.  655;  Crump  v. 
Chapman  (D.  C.  1877)  15  N.  B.  R  571, 
Fed.  Cas.  No.  3.455.  And  see  Grant 
V.  National  Bank  of  Auburn  (D.  C. 
1912)  197  Fed.  581,  28  Am.  Banlff. 
Rep.  712. 

Knowledge  on  the  part  of  the  pur- 
chaser or  lienor,  such  as  will  defeat  the 
transaction,  is  knowledge  that  the  bank- 
rupt is  not  acting  in  good  faitli  and 
with  an  honest  purpose  but  is  seeldng 
to  gain  an  advantage  for  himself  by  de- 
feating or  obstructing  his  creditors. 
In  re  Soudan  Mfg.  Co.  (1902)  113  Fed. 
804,  51  C.  C.  A.  476,  8  Am.  Bankr.  Rep. 
45;  Houck  v.  Christy  (1907)  152  Fed. 
612,  81  C.  C.  A.  602,  18  Am.  Banlcr. 
Rep.  330.  Or,  as  otherwise  stated, 
knowledge  that  there  are  equitable 
claims  upon  the  property  in  question 
such  as  should  prevent  the  debtor  from 
disposing  of  it  in  the  way  and  at  the 
price  intended.  Friedman  v,  Verchof- 
sky  (1903)  105  111.  App.  414.  The  as- 
signee of  a  mortgage  given  by  a  bank- 
rupt  to  third  persons  stands  in  no  bet- 
ter position  than  his  assignor,  where 
he  took  with  knowledge  of  all  the  fact^. 
In  re  Mosher  (D.  C.  1915)  224  Fed. 
739. 

If  there  are  any  circumstances  at- 
tending the  transaction  sufficient  to 
arouse  the  suspicions  of  an  ordinarily 
careful  and  prudent  person,  then  the 
purchaser  is  bound  to  exercise  ordi- 
nary diligence  in  making  and  pursuing 
inquiries  in  order  to  ascertain  wheth- 
er or  not  the  seller  can  make  a  traDs- 
fer  of  the  property  which  will  not  be 
in  violation  of  the  bankruptcy  law,  and 
he  will  be  chargeable  with  any  knowl- 
edge which  such  reasonable  inquiries 
would  have  revealed.  In  re  Moody 
(D.  C.  1905)  134  Fed.  628,  14  Am. 
Bankr.  Rep.  272;  In  re  Calvi  (D.  C5. 
1911)  185  Fed.  642,  26  Am.  Bankr. 
Rep.  206;  McWilliams  v.  Thomas  (Tex. 
Civ.  App.  1903)  74  S.  W.  596;  G«ns  v. 
Weinstein  (1902)  37  Misc.  Rep.  209.  75 
N.  Y.  Supp.  155;  Lumpkin  v.  Foley 
(C.  C.  A.  1913)  204  Fed.  372,  29  Am. 
Bankr.  Rep.  673.  A  mortgagee  is  no* 
to  be  charged  with  Imowledge  of  • 
fraudulent  purpose  on  the  part  of  the 
debtor  merely  because  he  is  aware  that 
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a  large  part  of  the  money  borrowed 
IB  to  be  used  in  paying  outstanding  un- 
secured debts.  Van  Iderstine  ▼.  Na- 
tional Discount  Co.  (1913)  227  U.  S. 
575,  3d  Sup.  Ct.  343,  67  L.  Ed.  652,  29 
Am.  Bankr.  Rep.  478;  In  re  Soudan 
Mfg.  C5o.  (1902)  113  Fed.  804,  51  O. 
C.  A.  476,  8  Am.  Bankr.  Rep.  45.  Nor 
is  he  to  be  charged  with  knowledge 
of  a  fraudulent  purpose  on  the  part  of 
the  bankrupt  merely  because  he  has 
acted  as  his  attorney.  Webb  v.  Man- 
heim  (1905)  109  App.  Div.  63,  95  N.  Y. 
Supp.  1003.  But  where  a  mortgagor 
of  chattels  is  selling  off  the  goods  for 
his  own  use  with  the  consent  of  the 
mortgagee,  the  latter  is  not  a  bona  fide 
holder  of  the  mortgage.  Skillen  v.  En- 
delman  (1902)  39  Misc.  Rep.  261,  79 
N.    Y.   Supp.  413. 

Where  the  person  taking  the  proper- 
ty, or  acquiring  a  lien  on  it,  acted  in 
coUusion  with  the  seller  or  mortgagor, 
not  only  knowing  of  his  fraudulent 
purpose,  but  joining  in  the  transaction 
for  the  purpose  of  assisting  him  in  car- 
rying it  out,  the  sale  or  lien  is  void- 
able at  the  instance  of  the  trustee  in 
bankruptcy,  even  though  it  was  based 
upon  an  honest  debt  or  though  the 
purchaser  gave  full  value.  Gorham  v. 
Buzzell  (D.  C.  1910)  178  Fed.  596,  24 
Am.  Bankr.  Rep.  440;  In  re  ICyte 
(D.  O.  1910)  182  Fed.  166,  25  Am. 
Bankr.  Rep.  337;  In  re  Pease  (D.  C. 
1902)  129  Fed,  446,  12  Am.  Bankr. 
Rep.  66;  B.  S.  Bonnie  &  Co.  v.  Per- 
ry's Trustee  (1904)  117  Ky.  459,  78 
S.  W.  208;  Parker  v.  Trav^irs  (1908) 
74  N.  J.  Eq.  812,.  71  Atl.  612;  Bab- 
bitt V.  Walbrun  (C.  0. 1871)  6  N.  B.  R. 
359,  Fed.  Gas.  No.  695.  And  see  In 
re  Groezinger  (D.  C.  1912)  199  Fed. 
935,  28  Am.  Bankr.  Rep.  732.  An 
agreement  to  withhold  the  deed  or 
mortgage  from  the  record  is  not  of  it- 
self such  evidence  of  a  fraudulent  pur- 
pose as  to  constitute  fraud  in  law,  and 
so  to  warrant  setting  aside  the  convey- 
ance or  mortgage  without  more,  but  it 
is  a  fact  which  constitutes  more  or  less 
ccgent  evidence  of  a  want  of  good  faith, 
according  to  the  particular  situation  of 
the  parties  and  the  intent  as  indicated 
by  all  the  facts  and  circumstances  of 
the  case.  Rogers  v.  Page  (1905)  140 
Fed.  596,  72  C.  O.  A.  164,  15  Am. 
Bankr.  Rep.  502;    Oowan  v.  Burchfield 

(D.  C.  1910)  180  Fed.  614,  25  Am. 
Bankr.  Rep.  293;  Dean  v.  Plane,  195 
Bl.  495,  63  N.  E.  274. 

79.  Rights  and  liabilities  of  trans- 
ferees.—When  a  sale  or  incumbrance  of 
property  is  set  aside  at  the  instance  of 
the  trustee  in  bankruptcy  as  fraudulent 
in  fact,  the  buyer  or  lienor  having  taken 
in  bad  faith,  with  knowledge  of  the 
circumstances,  or  having  participated  in 
the  bankrupt's  fraudulent  purpose  such 
transferee  is  not  entitled  to  retain  any 
portion  of  the  property,  or  to  receive 
credit  for  property  or  money  actually 
advanced,  in  other  words,  he  loses  any 
consideration  which  he  may  have  given 
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for  the  transfer.  Johnson  ▼.  Gohn 
(1902)  39  Bdisc.  Rep.  189,  79  N.  Y. 
Supp.  1^;  Rosenbluth  v.  De  Forrest 
&  Hotchkiss  Go.  (1911)  85  Gonn.  40, 
81  Atl.  955;  Holloway  v.  Brame  (1904) 
83  Miss.  335,  36  South.  1;  Allen  v. 
French  (1902)  180  Mass.  487,  62  N.  B. 
987;  Jaokson  v.  Sedgwick  (D.  G.  1912) 
193  Fed.  374;  Scammon  y.  Hobson  (D. 
G.  1872)  Fed.  Gas.  No.  12,434;  Blake 
▼.  Thwing  (1914)  185  IlL  App.  187; 
Rubenstein  v.  Lottow  (1915)  220  Mass. 
156,  107  N.  B.  718.  A  creditor  to 
whom  a  bankrupt  has  granted  a  pref- 
erence cannot  surrender  part  of  the 
property  received  in  partial  reduction 
of  the  damages  sustained  by  the  estate 
of  the  bankrupt  Wilson  v.  Mitchell- 
Woodbury  Go.  (1913)  102  N.  E.  119, 
214  Mass.  514.  The  transferee  is  not 
entitled  to  reimbursement  for  the  cost 
of  improvements  made  on  the  property 
or  for  money  advanced  to  reduce  in- 
cumbrances. In  re  Mead  (D.  G.  1878) 
19  N.  B.  R.  81,  Fed.  Gas.  No.  9,365. 
Where,  to  defraud  a  bankrupt's  cred- 
itors, his  wife,  with  his  money,  purchas- 
ed goods  at  the  bankrupt's  sale  and  oth- 
er goods  which  she  transferred  to  a 
corporation,  held  that,  before  such  prop- 
erty could  be  recovered  for  the  benefit 
of  the  bankrupt's  creditors,  the  obliga- 
tions of  the  corporation  for  goods  pur- 
chased by  it  should  be  first  paid.  Wood- 
ford V.  Rice  (D.  G.  1913)  207  Fed.  473. 
The  fact  that  the  fraudulent  vendee  of 
real  property,  prior  to  accepting  an 
absolute  transfer  of  it  from  the  bank- 
rupt, held  a  mortgage  upon  the  same 
property  will  not  entitle  him  to  a  lien 
thereon.  Railton  y.  Chicago  Title  & 
Trust  Go.  (1906)  125  Bl.  App.  617, 
affirmed  (1906)  224  III.  4S5,  79  N.  B. 
600.  From  one  to  whom,  in  considera- 
tion of  advancement  to  bankrupt,  con* 
stituting  a  fraud  on  the  bankruptcy 
act,  bankrupt  assigned  accounts,  the 
trustee  may  recover,  in  addition  to  the 
accounts  or  their  proceeds,  interest  on 
sums  collected  by  the  assignee.  Ruben- 
stein V.  Lottow  (1915)  107  N.  E.  718, 
220  Mass.  156. 

But  if  the  transferee  acted  in  good 
faith,  having  no  knowledge  of  the 
fraudulent  design  of  the  bankrupt  and 
giWng  value,  and  it  is  therefore  decided 
that  the  transfer  is  not  void  in  toto, 
but  only  voidable  to  the  extent  of  the 
excess  of  the  value  of  the  property 
over  the  consideration  given,  then  the 
transferee  is  entitled  to  be  protected 
to  the  extent  of  the  actual  present  con- 
sideration paid  or  given.  Jackson  v. 
Sedgwick  (G.  G.  1911)  189  Fed.  508, 
26  Am.  Bankr.  Rep.  836;  In  re  Ghase 
(D.  G.  1904)  133  Fed.  79,  13  Am. 
Bankr.  Rep.  294;  Paddock  v.  Fish  (D. 
G.  1882)  10  Fed.  125;  Glowe  v.  Seavey 
(1911)  74  Misc.  Rep.  254,  131  N.  Y. 
Supp.  817;  Weatherwax  v.  Gorman 
(1907)  150  Mich.  316,  113  N.  W.  1105. 
And  see  Unity  Banking  &  Sav.  Go.  v. 
Boyden  (1908)  159  Fed.  916,  87  G.  G. 
A.  96, 20  Am.  Bankr.  Rep.  264.    Where, 
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efter  the  execution  of  a  fraudulent  bill 
of  Bale  of  a  certain  vessel,  the  buyer 
paid  various  claims  which  were  valid 
liens  thereon,  and  after  the  sale  had 
been  adjudged  void  at  the  instance  of 
the  seller's  trustee  in  bankruptcy,  the 
buyer  voluntarily  surrendered  the  vessel 
to  the  trustee,  it  was  held  that  the 
court  had  no  further  jurisdiction  to  re- 
quire the  trustee  to  reimburse  the  buy- 
er to  the  amount  of  the  liens  so  paid  as 
a  condition  to  decreeing  a  delivery  to 
the  trustee.  Arnold  v.  Eastings  Trustee 
(1903)  116  Ky.  686,  76  S.  W.  855.  Aa 
to  the  right  of  the  grantee  or  lienor 
to  add  interest  to  the  amount  of  his 
valid  claims,  see  Dean  v.  Plane  (1902) 
195  111.  495,  63  N.  E.  274.  If  the 
transferee  acted  in  good  faith  and  with- 
out knowledge  of  fraud,  the  trustee 
cannot  have  the  sale  or  lien  canceled 
and  recover  the  specific  property  with- 
^out  returning  the  consideration  receiv- 
ed. Sharood  v.  Jordan  (1903)  90 
Minn.  249,  95  N.  W.  1108.  He  may  give 
bonds  to  secure  the  transferee  for  the 
amount  that  is  found  to  be  due  to  him. 
Horton  v.  Bamford  (1911)  79  N.  J. 
Eq.  356,  81  Atl.  761.  An  appUcation 
of  a  preferred  creditor  to  have  the 
avoidance  of  the  preference  condition- 
ed upon  his  admission  to  participate 
as  a  general  creditor  in  the  distribution 
of  the  assets  to  the  full  amount  of  the 
debt  due  at  the  date  of  performance, 
held  to  have  been  properly  denied  by 
the  court  below,  where  the  court  did 
not  deny  the  right  of  the  preferred 
creditor  to  prove  his  claim  for  the  sur- 
render of  the  preference.  Golden  & 
Co.  V.  Loving  (1914)  42  App.  D.  C. 
489. 

Where  a  deed  of  land  from  the  bank- 
rupt to  his  wife  is  vacated  as  voluntary 
and  therefore  fraudulent,  the  wife  is 
entitled  to  a  homestead  allowance  out 
of  the  proceeds  of  the  property.  Smith 
V.  Kehr  (C.  C.  1872)  Fed.  Cas.  No. 
13,071,  affirmed,  Kehr  v.  Smith  (1873) 
20  Wall.  31,  22  L.  Ed.  313.  Where  an 
assignment  of  a  cause  of  action  con- 
stitutes an  unlawful  preference  in  bank- 
ruptcy and  no  steps  are  taken  in  the 
bankruptcy  court  to  set  it  aside,  it  is 
not  subject  to  collateral  attack  by  a 
defendant  in  an  action  of  fraud  by  the 
assignor  to  the  use  of  the  assignee. 
Leonard  v.  Springer  (1912)  174  111. 
App.  516.  If  the  trustee  in  bankruptcy 
sues  the  transferee  for  the  value  of 
the  property  and  recovers  a  judgment, 
and  the  transferee  thereupon  pays  the 
iudgment,  he  becomes  invested  with 
full  title  to  the  property  itself,  in  so 
far  as  title  was  vested  in  the  bankrupt 
or  the  trustee.  Thompson  v.  Toland 
(1874)  48  Cal.  99.  A  mortgagee  in 
possession  of  the  mortgaged  property 
when  the  mortgagor  was  adjudicated  a 
bankrupt  was  entitled  to  retain  such 
possession  as  against  the  trustee  in 
bankruptcy  and  general  creditors.  In 
re  Howard  (D.  C.  1913)  207  Fed.  402. 

80.  Rights  of  bona  fide  purchasers.— 
A   purchase   from  a  bankrupt,   within 
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four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy,  in  good  faith 
and  for  a  present  fair  consideration,  is 
not  in  contravention  of  the  bankraptcy 
act,  and  the  purchaser  cannot  be  de- 
prived of  the  property  by  the  applica- 
tion of  the  principles  governing  con- 
structive fraud.  Blake  v.  Thwing 
(1914)  185  111.  App.  187. 

A  conveyance  by  a  failing  husband  to 
his  wife  will  be  sustained,  if  the  bona 
fide  character  thereof  is  shown.  Weld 
v.  McKay  (1914)  218  Fed.  807,  134 
C.  C.  A.  495. 

Although  one  may  have  acquired 
property  under  such  circumstances  that 
the  transfer  constituted  a  fraud  upoo 
the  creditors  of  the  grantor,  and  there- 
fore may  he  unable  to  hold  the  property 
as  against  the  grantor's  trustee  in 
bankruptcy,  yet,  until  proceedings  for 
its  recovery  are  begun,  his  title  is  de- 
feasible only  and  not  absolutely  void, 
and  therefore  he  may  in  the  mean  time 
convey  a  good  and  unimpeachable  title 
to  a  third  pereon,  and  if  the  latter  took 
in  good  faith,  gave  value,  and  had  no 
notice  of  the  facts  which  would  in- 
validate the  title  of  his  immediate 
grantor,  the  trustee  in  bankruptcy  has 
no  remedy  against  him.  Bush  v.  Ex- 
port Storage  Co.  (C.  C.  1904)  136 
Fed.  918,  14  Am.  Bankr.  Rep.  138; 
Paddock  y.  Fish  (D.  G.  1882)  10  Fed. 
125;  Jarrell  v.  HarreU  (C.  C.  1871) 
7  N.  B.  R.  400,  Fed.  Cas.  No.  7,222; 
Dennett  v.  Mitchell  (D.  C.  1842)  Fed. 
Cas.  No.  3,789;  Judson  v.  Kelty  (D. 
C.  1871)  6  N.  B.  R.  165,  Fed.  Cas.  No. 
7,567;  CooUdge  v.  Ayers  (1904)  76 
Vt.  405,  57  Ati.  970;  Hackney  v.  First 
Nat.  Bank  (1903)  68  Neb.  5S8,  94  N. 
W.  805,  98  N.  W.  412;  Unmack  v. 
Douglass  (1903)  75  Conn.  633,  55  AtL 
12;  Union  Trust  &  Savings  Bank  v. 
Amery  (1913)  72  Wash.  648,  131  Fac. 
199.  The  trustee  may  proceed  against 
the  fraudulent  grantee  and  recover 
judgment  for  the  value  of  the  property 
transferred.  Hackney  v.  First  Nat 
Bank  (1903)  68  Neb.  588,  94  N.  W.  805. 
If  the  third  purchaser  gave  a  mortgage 
for  a  part  of  the  price,  the  trustee 
may  claim  the  mortgage  and  the  right 
to  enforce  it,  as  representing  the  bank- 
rupt's creditors.  Prescott  v.  Gallucdo 
(D.  C.  1908)  164  Fed.  618,  21  Am. 
Bankr.  Rep.  229.  But  the  court  should 
not  decree  the  setting  aside  of  tbe 
conveyance  from  the  bankrupt  to  his 
immediate  grantee,  aa  this  would  cloud 
the  title  of  an  innocent  holder.  Skillin 
V.  Maibrunn  (1903)  176  N.  Y.  685,  68 
N.  E.  1124. 

If  a  fraudulent  grantee  of  property 
executes  a  mortgage  on  the  same^  to 
one  who  lends  his  money  in  good  faith, 
on  the  credit  of  the  mortgagor's  ap- 
parent title  and  without  notice  of  any 
claims  which  might  be  asserted  against 
that  title  by  the  trustee  in  bankruptcy 
of  the  grantor,  the  rights  of  such  mort- 
gagee must  be  fully  recognized  and  pro- 
tected in  the  bankruptcy  proceedings. 
Putnam    y.    Southworth     (1908)    197 


Ch.7) 


BANKRUPTCY  (§  67) 


§  9651 


Mass.  270,  83  N.  E.  887;  Brooka  ▼. 
D'OrviUe  (D.  C.  1874)  Fed.  Cas.  No. 
1,951;  Sedgwick  v.  Place  (C.  C.  1874) 
10  N.  B.  R.  28,  Fed.  Cas.  No.  12.621. 
But  he  must  have  recorded  his  mort- 
gage before  the  adjudication  in  hank- 
mptcy.  Putnam  ▼.  Southworth  (1908) 
197  Mass.  270,  83  N.  B.  887.  The 
bankruptcy  law  does  not  prevent  a 
creditor  of  the  fraudulent  grantee, 
without  notice,  from  acquiring  rights  in 
the  property  superior  to  those  of  the 
trustee  in  bankruptcy  of  the  grantor, 
as,  by  levying  an  attachment  on  the 
j>roperty.  In  re  Mullen  (D.  C.  1900) 
101  Fed.  413,  4  Am.  Bankr.  Rep.  224. 

The  bona  fide  purchaser  of  negotia- 
ble paper  secured  by  a  mortgage,  before 
maturity  and  without  notice,  takes  the 
mortgage,  as  he  does  the  notes,  free 
from  equities  arising  between  the  pre- 
vious parties  thereto,  and  also  free 
from  any  latent  equity  existing  in  a 
trustee  in  bankruptcy  at  the  time  of 
the  assignment  of  the  notes,  of  which 
latent  equity  there  is  no  notice  actual 
or  constructive.  In  re  Schwarz  (D.  O. 
1912)  200  Fed.  309,  29  Am.  Bankr. 
Rep.  700;  Carpenter  v.  Longan  (1872) 
16  Wall.  271,  21  L.  Ed.  313.  He  is  en- 
titled to  protection  and  to  the  benefit 
of  his  security,  as  against  the  trustee, 
although  his  immediate  vendor  held  it 
under  such  circumstances  of  fraud  as 
would  have  made  him  liable  to  an  ac- 
tion by  the  trustee  to  set  aside  the  se- 
curity. Myers  v.  Hazzard  (O.  C.  1881) 
50  Fed.  155.  A  purchaser  of  negotia- 
ble instruments  secured  by  a  mortgage 
issued  by  an  insolvent  within  four 
months  of  bankruptcy  cannot  defeat 
the  right  of  the  insolvent's  creditors  to 
set  aside  the  incumbrance  by  mere 
proof  that  the  purchaser  is  a  bona  fide 
one  within  the  purview  of  the  Nego- 
tiable Instruments  Law,  but  must  bring 
himself  within  the  Bankruptcy  Act. 
Clement  v.  Saratoga  Holding  Co. 
(1914)  145  N.  Y.  S.  628,  161  App.  Div. 
898. 

The  mere  fact  that  the  property 
transferred  was  the  bankrupt's  whole 
stock  of  goods  may  not  be  enough  to 
charge  a  purchaser  from  the  fraudu- 
lent grantee  with  notice  of  the  fraud. 
Babbitt  v.  Walbrun  (C.  C.  1870)  Fed- 
Cas.  No.  694.  But  if  he  had  reasonable 
cause  to  believe  that  the  transfer  was 
fraudulent,  or  was  aware  of  suspicious 
circumstances  and  omitted  to  make 
proper  inquiries,  he  cannot  claim  to 
occupy  the  position  of  an  innocent  pur- 
chaser without  notice.  Lewis  v.  Julius 
(D.  C.  1913)  212  Fed.  226;  Bentley  v. 
Young  (D.  C.  1914)  210  Fed.  202; 
Blake  v.  Thwing  (1914)  185  111.  App. 
187;  In  re  Moody  (D.  C.  1905)  134 
Fed.  628,  14  Am.  Bankr.  Rep.  272; 
Darby  v.  Lucas  (C.  C.  1870)  Fed. 
Cas.  No.  3,573.  The  mere  institution 
of  proceedings  in  bankruptcy  does  not 
give  constructive  notice  to  third  per- 
sons that  they  must  be  on  their  guard 
hi    dealing   with   property   which   the 


bankrupt  had  previously  conveyed  or 
incumbered,  because  there  may  be 
ground  to  attack  such  conveyance  or 
incumbrance  as  fraudulent.  In  re 
Mullen  (D.  C.  1900)  101  Fed.  413,  4 
Am.  Bankr.  Rep.  224;  Paddock  v.  Fish 
(D.  C.  1882)  10  Fed.  125.  But  after 
the  trustee  in  bankruptcy  has  begun 
his  action  to  set  aside  a  transfer  of 
property  as  fraudulent,  no  third  per- 
son can  acquire  a  good  title  to  it  from 
the  defendant  in  that  action.  Brewster 
V.  Goff  (D.  C.  1908)  164  Fed.  127,  21 
Am.  Bankr.  Rep.  239. 

81.  Jurisdiction    of   trustee's   sultd— 

A  suit  by  a  trustee  in  bankruptcy  to 
set  aside  an  alleged  fraudulent  convey- 
ance by  the  bankrupt  may  be  maintain- 
ed either  in  the  court  of  bankruptcy  or 
in  any  state  court  which  would  have 
had  jurisdiction  of  a  similar  action  by 
the  creditors;  for  this  purpose  the  ju- 
risdiction of  the  two  courts  is  concur- 
rent Johnston  v.  Forsyth  Mercantile 
Co.  (D.  C.  1904)  127  Fed.  845,  11  Am. 
Bankr.  Rep.  669;  Carter  v.  Hobbs 
(D.  C.  1899)  92  Fed.  594,  1  Am. 
Bankr.  Rep.  215.  And  see  Whittington 
V.  Simmons  (1877)  32  Ark.  377.  But 
when  the  court  of  bankruptcy  has  tak- 
en jurisdiction,  any  proceedings  in  the 
state  court  which  would  interfere  with 
the  full  exercise  of  that  jurisdiction  or 
with  its  control  of  the  property  in  suit 
may  be  restrained.  Kellogg  v.  Russell 
(C.  C.  1874)  Fed.  Cas.  No.  7,666. 
Where  an  action  of  this  kind  has  been 
begun  in  a  United  States  court  by  judg- 
ment creditors,  its  jurisdiction  to  pro- 
ceed with  the  case  is  not  affected  by  the 
filing  of  a  petition  in  bankruptcy 
against  the  debtor.  National  Bank  of 
the  RepubUc  v.  Hobbs  (C.  C.  1901) 
118  Fed.  626,  9  Am.  Bankr.  Rep.  190. 
But  it  should  not  take  jurisdiction  of  a 
creditor's  bill  when  proceedings  in 
bankruptcy  have  already  been  com- 
menced. Cruchet  v.  Red  River  Biin. 
Co.  (C.  C.  1906)  155  Fed.  486,  18  Am. 
Bankr.  Rep.  814. 

82.  Form  of  action  or  proceeding^— 

Since  a  trustee's  suit  to  set  aside  a 
fraudulent  transfer  of  property  is  in 
the  nature  of  a  creditor's  bill,  he  may 
appropriately  proceed  by  a  bill  in  eq- 
uity, notwithstanding  the  fact  that 
there  may  be  a  remedy  at  law.  Parker 
V.  Black  (1907)  151  Fed.  18,  80  C.  C. 
A.  484,  18  Am.  Bankr.  Rep.  15;  Wall 
▼.  Cox  (1900)  101  Fed.  403,  41  C.  C. 
A.  408,  4  Am.  Bankr.  Rep.  659;  Cox  v. 
Wall  (D.  C.  1900)  99  Fed.  546;  Schren- 
keisen  v.  Miller  (D.  C.  1877)  Fed.  Cas. 
No.  12,480;  In  re  Hunt  (D.  C.  1869) 
2  N.  B.  R.  539,  Fed.  Cas.  No.  6,881; 
Lisberger  v.  Garnett  (C.  C.  1877)  Fed. 
Cas.  No.  8.383;  Gnichtel  v.  First  Nat. 
Bank  (1902)  66  N.  J.  Eq.  88,  53  Atl. 
1041;  Thompson  v.  First  Nat.  Bank 
(1904)  84  Miss.  54,  36  South.  65. 
Compare  Gray  v.  Beck  (D.  C.  1881) 
6  Fed.  595.  And  see  Frank  v.  Mus- 
liner  (1902)  76  App.  Div.  616,  78  N. 
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Y.  Supp.  369;  Blake  t.  Thwing  (1914) 
185  lU.  App.  187.  Equity  had  no  ju- 
risdiction of  a  bill  by  a  bankrupt's  trus- 
tee to  recover  an  alleged  preference, 
consisting  of  a  payment  of  money  only, 
under  Judicial  Code,  |  267,  ante,  I 
1244.  First  SUte  Bank  of  Milliken  y. 
Spencer  (1915)  219  Fed.  503,  135  O. 
C.  A.  253. 

If  the  trustee  sues  at  law,  he  may, 
according  to  the  circumstances  of  the 
case,  bring  an  action  for  money  had 
and  received.  Elmore  y.  Symonds 
(1903)  183  Mass.  321,  67  N.  E.  314. 
Or  an  action  of  trover.  Mowry  y. 
Reed  (1905)  187  Mass.  174,  72  N.  E. 
936.  Or  assumpsit  where  the  goods 
transferred  have  been  converted  into 
money.  Lyon  y.  Clark  (1902)  129 
Mich.  381,  88  N.  W.  1046. 

If  the  trustee,  upon  his  appointment, 
finds  a  suit  already  commenced  and  in 
progress  in  a  state  court  by  one  or 
more  of  the  creditors  to  set  aside  a 
fraudulent  conveyance  by  the  bank- 
rupt, he  may  apply  to  the  court  of  bank- 
ruptcy for  permission  to  intervene  in 
such  action,  and  leave  will  generally  be 
granted  if  it  appears  to  be  for  the  best 
interests  of  the  estate.  In  re  Riker 
(D.  O.  1901)  107  Fed.  96,  5  Am.  Bankr. 
Rep.  720;  Kinmouth  v.  Braeutigam  (N. 
J.  Eq,  1904)  67  Atl.  1013;  Bunch  v. 
Smith  (1906)  116  Tenn.  201,  93  S.  W. 
80;  Atkins  v.  Globe  Bank  &  Trust  Co. 
(Ky.  1910)  124  S.  W.  879;  Tharp  y. 
Tharp's  Trustee  (Ky.  1909)  119  S.  W. 
814.  See  Davis  y.  W.  F.  Vandiver  & 
Co.  (1905)  143  Ala.  202,  38  South.  850. 

83.  PartieSd^The  bankrupt  himself  is 
neither  a  necessary  nor  a  proper  party 
to  a  bill  in  equity  by  his  trustee  to  set 
aside  an  alleged  fraudulent  conveyance 
or  transfer.  Buffington  v.  Harvey 
(1877)  95  U.  8.  99,  24  L.  Ed.  381; 
Benton  v.  Allen  (C.  0.  1880)  2  Fed. 
448;  Huntington  v.  Saunders  (0.  C. 
1883)  14  Fed.  907. 

Where  several  persons  are  all  con- 
nected with  various  fraudulent  under- 
takings for  the  purpose  of  preventing 
the  bankrupt's  property  from  reaching 
the  control  of  the  trustee,  although 
they  are  not  all  connected  with  each 
fraudulent  act,  but  some  of  them  per- 
formed one  act  and  some  another,  aU 
tending  to  the  same  result,  the  trustee 
may  join  them  all  in  one  suit  to  obtain 
possession  of  the  property  involved. 
Potts  V.  Hahn  (D.  C.  1887)  32  Fed. 
660;  Jones  y.  Slauson  (C.  C.  1888)  33 
Fed.  632;  Strasburger  v.  Bach  (C.  C. 
A.  1907)  157  Fed.  918,  19  Am.  Bankr. 
Rep.  732;  Norcross  v.  Nathan  (D.  0. 
1900)  99  Fed.  414,  3  Am.  Bankr.  Rep. 
613.  But  in  a  suit  to  recover  a  pref- 
erential transfer  only  those  persona 
who  have  received  some  benefit  or  ad- 
vantage from  it  are  proper  defendants. 
Page  V.  Moore  (D.  C.  1910)  179  Fed. 
988,  24  Am.  Bankr.  Rep.  745. 

84.  Pleading  and  practice.  —  As  to 
matters  of  pleading  and  practice,  the 
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trustee's  suit  win  be  governed  by  the 
laws  and  rules  of  the  court  where  it  is 
brought,  and  where  that  is  a  federal 
court,  the  suit  is  treated  as  one  in  eq- 
uity and  will  be  governed  by  the  rules 
of  pleading  and  practice  in  equity,  in- 
dependently of  the  state  practice. 
WestaU  v.  Avery  (1909)  171  Fed.  626, 
96  C.  C.  A.  428,  22  Am.  Bankr.  Rep. 
673;  In  re  Hawks  (D.  C.  1913)  204 
Fed.  309. 

The  trustee's  bill  or  complaint  must 
set  forth  specifically  all  the  facts  and 
circumstances   necessary   to   show  the 
nature    of   the   transaction  in  contro- « 
versy  and  its  fraudulent  character.    In 
re  Mcintosh   (1907)   150  Fed.  546,  80 
C.    O.    A.    250,   18   Am.    Bankr.   Rep. 
169;    Johnston  v.   Forsyth  Mercantile 
Co.  (D.  C.  1904)  127  Fed.  845,  11  Am. 
Bankr.  Rep.  669;   Com  stock  v.  Tracey 
(C.   C.   1891)    46   Fed.   162;    Gray  v. 
Brunold  (1903)  140  Cal.  615,  74  Pac 
303.     Allegations  in  a  bill  by  tmstee 
in  bankruptcy  to  recover  realty  alleged 
to  have  been  conveyed  by  the  bankrupt 
to  his  wife  in  fraud  of  creditors  held 
sufficient  to  sustain  a  finding  that  the 
transfer   was    colorable    and   that  the 
bankrupt    was    the    beneficial    owner. 
McKey  v.  Cochran   (1914)   104  N.  B. 
693,  262  111.  376.     If  trustee,  suing  to 
recover  property  fraudulently  transfer- 
red, sought  to  recover  property  subse* 
quently  acquired  by  transferee  as  pro- 
ceed$  of  that  transferred,  held,  that  the 
complaint   should  show   the  necessary 
facts.    Hane  v.  Crown  &  Keystone  Co. 
(D.  C.  1915)  223  Fed.  439.    A  bin  by 
the  trustee  of  a  bankrupt  corporation 
to  recover  the  amount  paid  by  the  cor- 
poration on  an  accommodation  note  in 
fraud  of  its  creditors,  while  insolvent, 
which  does  not  allege  that  the  hold- 
er knew  of  the  fraud,  is  insufficient 
Oulledge  y.  Woods  (Miss.  1914)  66  So. 
636. 

Such  a  bill,  seeking  to  set  aside  a 
chattel  mortgage  and  a  sale  there- 
under, and  also  an  assignment  for  the 
benefit  of  creditors,  as  fraudulent 
against  creditors,  and  to  recover  the 
property,  is  not  multifarious,  its  object 
being  to  recover  the  estate  and  clear  it 
of  incumbrances,  and  all  the  acts  of 
the  defendants  having  been  done  with 
a  common  purpose.  Piatt  y.  Preston 
(D.  C.  1879)  19  N.  B.  R.  241,  Fed.  Caa. 
No.  11,219. 

The  answer  should  deny  specifically 
the  essential  allegations  of  the  biU. 
Prestridge  y.  Wallace  (1908)  155  Ala. 
640,  46  South.  970.  Under  Civ.  Code 
Cal.  §  3440,  declaring  certain  transfers 
fraudulent,  except  as  to  property  ex- 
empt from  execution,  held,  that  the  ex- 
ception extended  to  the  transferee,  and 
that,  relying  thereon  in  an  action  by  the 
transferror's  trustee  in  bankruptcy,  it 
was  incumbent  upon  him  to  set  forth 
in  his  answer  the  facts  bringing  him 
within  the  exception.  Meyer  y.  Per- 
kins (CaL  App.  1913)  130  P.  206,  re- 
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hearincT  denied  by  Supreme  Court,  Id. 
208. 

It  is  not  necessarily  a  defense  that  the 
property  in  suit  is  already  in  the  pos- 
Bession  of  the  trustee,  havincr  been 
seized  by  the  marshal.  Kellogg  y.  Rus- 
sell (O.  C.  1874)  Fed.  Gas.  No.  7,666. 
Nor  that  the  bankrupt's  discharge  was 
irranted  notwithstanding  opposition  to 
it  on  the  ground  of  the  same  alleged 
fraudulent  transaction.  Jones  v.  Mil- 
bank  (1872)  6  Lans.  (N.  Y.)  73. 

Where  the  conveyance  of  a  bankrupt 
is  attacked  as  in  fraud  of  creditors,  his 
grantee  may  plead  limitations  as  a  de- 
fense to  the  bankrupt's  liabilities  exist- 
ing  antecedently  to  the  conveyance. 
Pace's  Trustee  v.  Pace  (1915)  172  S. 
W.  925.  162  Ky.  457. 

In  a  suit  by  a  trustee  in  bankruptcy 
to  reach  property  transferred  by  the 
bankrupt  to  wife,  a  finding  that  wife 
knew  of  her  husband's  fraudulent  in- 
tent, without  finding  any  secret  trust, 
held  not  to  sustain  decree  for  plaintiff. 
Lyon  V.  Wallace  (1916)  108  N.'  B. 
1075,  221  Mass.  351.  The  verdict  of 
jury  in  favor  of  a  trustee  in  bankrupt- 
cy to  set  aside  a  transfer  of  book  ac- 
counts as  fraudulent  cannot  be  treated 
as  a  finding  of  intent  to  defraud  of 
which  the  transferee  had  notice.  Van 
.  Iderstine  v.  National  Discount  Co. 
(1913)  33  Sup.  Ot  343,  227  U.  S.  575, 
57  L.  Ed.  662,  affirming  decree  (1909) 
174  Fed.  518,  98  C.  C.  A.  300.  In  an 
action  to  recover  money  paid  by  a  cor- 
poration for  its  outstanding  stock  from 
a  person  who  claimed  that  he  sold  the 
stock  to  a  third  person,  whether  the 
stock  was  sold  to  the  corporation  was  a 
question  of  fact  Union  Trust  &  Sav- 
ings Bank  v.  Amery  (1913)  131  P.  199, 
72  Wash.  648. 

85.  Burden  of  proof  and  evidence^— 
In  a  suit  to  set  aside  an  alleged  fraudu- 
lent transfer  of  property,  the  trustee 
must  assume  the  burden  of  proving  the 
fraud  charged  by  clear  and  satisfactory 
evidence.  Woodford  v.  Rice  (D.  O. 
1913)  207  Fed.  473;  McOrory  v.  Don- 
ald (Ala.  1915)  68  South.  306;  Finch 
V.  Ceca  (N.  O.  1915)  86  S.  E.  991; 
Peterson  v.  Mettler  (D.  O.  1912)  198 
Fed.  938,  29  Am.  Bankr.  Rep.  158; 
Jacobs  V.  Van  Sickel  (C.  O.  1903)'  123 
Fed.  340,  10  Am.  Bankr.  Rep.  519; 
Benton  v.  Allen  (C.  0.  1880)  2  Fed. 
448;  Joseph  v.  Raff  (1903)  176  N.  Y. 
611,  68  N.  E.  1118;  Klein  v.  Gallin 
(Sup.  1913)  141  N.  Y.  Supp.  831; 
Smith  V.  Eldredge  (Sup.  1913)  143  N. 
Y.  Supp.  87;  Kanne  v.  Kanne  (1912) 
119  Minn.  265,  138  N.  W.  25;  Halbert 
V.  Pranke  (1904)  91  Minn.  204,  97  N. 
W.  976;  Sharood  v.  Jordan  (1903)  90 
Minn.  249,  95  N.  W.  1108;  Bailey  v. 
Wood  (1912)  211  Mass.  37,  97  N.  E. 
902,  Ann.  Oas.  1913A,  950;  Eason  v. 
Garris6n  (1904)  36  Tex.  Civ.  App.  674, 
82  S.  W.  800;  FaUs  City  Tinware  Co.'s 
Trustee  v.  Levine  (1907)  104  S.  W.  716, 
81   Ky.  Law  Rep.  1103;    Coleman  ▼. 


Hagey  (Mo.  1913)  168  S.  W.  829;  Ho- 
rine  v.  Luria  (1912)  49  Pa.  Super.  Ct. 
171;  GUmore  v.  Wall  (1912)  31  OkL 
754,  123  Pac.  1060.  A  purpose  to  hin- 
der or  defraud  creditors,  and  knowl- 
edge thereof  on  the  part  of  the  trans- 
feree, cannot  be  presumed  from  the 
bare  fact  of  a  conveyance  of  property 
by  one  who  was  then  insolvent  and  aft- . 
erwards  becomes  bankrupt  Webb's 
Trustee  v.  Lynchburg  Shoe  Co.  (1907) 
106  Va.  726,  56  S.  E.  581;  Dutton 
V.  Cloar  (1901)  26  Tex.  Civ.  App.  547, 
65  S.  W.  70;  Love  v.  Export  Storage 
Co.  (1906)  143  Fed.  1,  74  C.  C.  A.  156, 
16  Am.  Bankr.  Rep.  171.  Compare 
Thomas  v.  Roddy  (1907)  122  App.  Div. 
851,  107  N.  Y.  Supp.  473.  And  see 
Fouche  V.  Shearer  (D.  O.  1909)  172 
Fed.  592,  22  Am.  Bankr.  Rep.  828; 
Klinger  v.  Hyman  (1916)  223  Fed.  257, 
188  C.  C.  A.  499.  Proof  of  highly  sus- 
picious facts  in  connection  with  the 
transfer  or  in  the  conduct  of  the  parties 
may  make  out  a  prima  facie  case  of 
fraud.  In  re  Hunt  (D.  C.  1869)  2  N.  B. 
R.  539,  Fed.  Cas.  No.  6,881.  In  a  cred- 
itors' suit  against  the  members  of  an  in- 
solvent banking  firm,  to  set  aside  al- 
leged fraudulent  transfers  of  the  bank's 
assets,  the  failure  of  the  defendants  to 
produce  the  important  books  of  the 
bank  when  required,  or  to  account  for 
the  same,  raises  a  presumption  of  fraud 
of  the  most  damaging  character.  Na- 
tional Bank  of  Republic  v.  Hobbs  (C. 
C.  1901)  118  Fed.  626,  9  Am.  Bankr. 
Rep.  190.  The  fact  alone  that  a  sale 
is  made  out  of  the  usual  course  of  busi- 
ness of  the  debtor  is  not  sufficient  to 
stamp  the  transaction  as  fraudulent, 
though  it  may  be  a  badge  of  fraud,  de- 
pending for  its  effect  on  the  surround- 
ing facts.  Houck  v.  Christy  (1907)  152 
Fed.  612,  81  C.  C.  A.  602,  18  Am. 
Bankr.  Rep.  330;  Babbitt  v.  Walbrun 
(C.  C.  1870)  4  N.  B.  R.  121,  Fed  Cas. 
No.  694. 

In  this  connection,  the  trustee  is  en- 
titled to  avail  himself,  in  like  manner 
as  any  judgment  creditor,  of  a  decree 
of  a  state  court  declaring  the  trans- 
fer or  conveyance  by  the  debtor  to  have 
been  fraudulent  and  void.  In  re  Lesser 
(D.  C.  1900)  100  Fed.  433,  3  Am. 
Bankr.  Rep.  816.  And  every  declara- 
tion of  the  bankrupt  in  reference  to  de- 
frauding his  creditors  and  acts  on  his 
part  showing  the  nature  and  intent  of 
the  fraudulent  scheme  are  admissible 
where  a  prima  facie  case  of  conspiracy 
is  made  out.  Tyler  v.  Angevine  (C.  C. 
1879)  Fed.  Cas.  No.  14,306.  And  it 
may  be  shown  that,  eight  days  after  an- 
other sale  made  a  month  before  the  sale 
in  question,  a  secret  agreement  was 
entered  into  between  the  parties  where- 
by the  vendor  was  reinvested  with  an 
interest  in  the  property  sold.  Rosen- 
thal V.  Walker  (1884)  111  U.  S.  185,  4 
Sup.  Ct  382,  28  L.  Ed.  395.  But  evi- 
dence of  transactions  with  others  than 
the  transferee  in  question,  proper  to  be 
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considered  in  determinincr  the  bank- 
rupt's intention,  or  as  bearing  on  the 
question  of  his  insolvency,  is  not  ad- 
missible against  the  transferee  without 
evidence  that  he  had  knowledge  of  such 
transactions.  D  ox  see  v.  Waddick 
(1904)  122  Iowa,  599,  98  N.  W.  483. 
So  evidence  of  what  the  bankrupt  said 
to  the  defendant  some  days  before, 
when  he  borrowed  the  money  of  him, 
as  to  what  he  wanted  it  for,  or  of 
statements  then  made  by  the  bankrupt 
as  to  his  financial  condition,  or  of  the 
time  fixed  for  repaiyment,  has  no  bear- 
ing on  the  question  whether  the  defend- 
ant knew  or  had  reasonable  cause  to 
believe  the  bankrupt  was  insolvent  when 
he  repaid  the  loan.  Goodrich  v.  Wilson 
(1876)  119  Mass.  429.  And  testimony 
that  the  bankrupt  secreted  the  money 
which  he  received  on  the  sale  in  ques- 
tion, for  the  purpose  of  defrauding  his 
creditors,  does  not  show  that  the  de- 
fendant had  any  knowledge  of  such 
fraudulent  intent  Schilling  v.  Ourran 
(1904)  30  Mont.  370,  76  Pac.  998.  And 
so,  where  a  bill  of  sale  is  attacked  as 
fraudulent,  evidence  that  the  bankrupt 
secreted  certain  of  his  property  is  not 
admissible  except  for  the  purpose  of 
showing  what  goods  were  on  hand  at 
the  date  of  the  bill  of  sale.  Frank  v. 
Musliner  (1902)  76  App.  Div.  616,  78 
N.  Y.  Supp.  369.  The  trustee's  case 
must  fail  where  the  only  witnesses  in- 
troduced, who  were  the  parties  to  the 
transaction  attacked,  all  testify  that  the 
transfer  was  made  in  good  faith  and 
for  a  fair  consideration.  Entwisle  v. 
Seidt  (D.  O.  1907)  155  Fed.  864,  19 
Am.  Bankr.  Rep.  185.  In  suit  by  trus- 
tee in  bankruptcy  to  reach  property 
transferred  by  bankrupt  to  wife,  the 
mere  fact  that  neither  husband  nor 
wife  was  called  by  the  defense  held  not 
to  sustain  plaintiff's  burden  of  showing 
secret  trust.  Lyon  v.  Wallace  (J.915) 
108  N.  E.  1075,  221  Mass.  351. 

It  is  also  incumbent  on  the  trustee  to 
prove,  by  competent  and  satisfactory 
evidence,  that  the  bankrupt  was.  in- 
solvent at  the  time  of  the  transaction 
in  question  and  that  the  transferee 
knew  of  it  or  had  sufficient  cause  to  be- 
lieve it  Van  Iderstine  v.  National  Dis- 
count Co.  (1909)  174  Fed.  518,  98  C. 
C.  A.  300,  23  Am.  Bankr.  Rep.  345; 
Gans  V.  Weinstein  (1903)  83  App.  Div. 
358,  82  N.  Y.  Supp.  280;  Joseph  v. 
Raff  (1903)  176  N.  Y.  611,  68  N.  E. 
1118;  Horton  v.  Bamford  (1911)  79 
N.  J.  Eq.  356,  81  Atl.  761;  Way  v. 
Ruff  (1910)  112  Minn.  57,  127  N.  W. 
564,  609.  The  Insolvency  may  be  shown 
by  the  books  of  the  bankrupt,  including 
private  memorandum  books.  In  re  E. 
S.  Wheeler  &  Co.  (1907)  158  Fed.  603, 
85  C.  C.  A.  425,  19  Am.  Bankr.  Rep. 
461.  Or  by  the  debtor's  schedules  in 
bankruptcy,  if  filed  shortly  after  the 
transfer  in  question.  Saxton  v.  Sebring 
(1904)  96  App.  Div.  570,  89  N.  Y.  Supp. 
372;  Buttz  v.  James  (N.  D.  1916)  156 
N.    W.   547.     The    schedules   are    not 
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evidence  if  filed  more  than  a  year  after 
the  transaction  which  is  alleged  to 
have  been  fraudulent.  Barr  v.  So- 
franski  (1909)  130  App.  Div.  783,  115 
N.  Y.  Supp.  533.  In  an  action  by  trus- 
tee in  bankruptcy  to  set  aside  a  con* 
veyance,  evidence  that  the  bankrupt 
was  reputed  in  the  community  to  be 
insolvent  at  date  of  the  conveyance  was 
admissible.  First  Bank  of  Maysville  v. 
Alexander  (OkL  1915)  153  P.  646. 

Evidence  that  a  bankrupt,  while  in- 
solvent, conveyed  valuable  property  to 
his  brother  for  an  inadequate  consid- 
eration, that  by  agreement  between 
them  the  brother  withheld  the  deeds 
from  record,  and  that  the  bankrupt  aft- 
erwards borrowed  large  sums  of  money 
on  his  representation  that  he  owned 
such  property,  will  be  sufficient  to  es- 
tablish actual  fraud  and  entitle  the 
bankrupt's  trustee  to  recover  the  prop- 
erty. Peterson  v.  MetUer  (D.  O.  1912) 
198  Fed.  938,  29  Am.  Bankr.  Rep.  158. 
Where  the  transfer  attacked  is  a  pay- 
ment of  money,  it  is  not  necessary  to 
trace  it  to  the  present  possession  of 
the  defendant.  Smith  v.  Mutual  life 
Ins.  Co.  (C.  O.  1910)  178  Fed.  510,  24 
Am.  Bankr.  Rep.  514.  Where  the  trus- 
tee's contention  is  that  the  bankrupt 
conspired  with  several  other  persons  to 
secure  or  convert  his  property,  and 
withdraw  it  from  the  reach  of  the  credi- 
tors, he  will  establish  his  case  by  proof 
that  any  two  of  the  defendants  acted  in 
concert  in  the  fraudulent  scheme,  though 
he  may  be  unable  to  prove  that  all  of 
the  defendants  were  parties  to  the  con- 
spiracy. Saxton  V.  Sebring  (1904)  96 
App.  Div.  570,  89  N.  Y.  Supp.  372. 

On  the  other  hand,  at  least  when  the 
trustee   has   made    out   a   prima  fade 
case,   the   defendant  must  assume  the 
burden  of  proving  that  he  was  a  pur- 
chaser for  value  and  in  good  faith  and 
for   a   fair   consideration.     Bentley  v. 
Young    (D.    C.    1914)    210  Fed.  202; 
Pope  V.  Cantwell  (D.  C.  1913)  206  Fed. 
908;   Sturdivant  Bank  v.  Schade  (1912) 
195  Fed.  188,  27  Am.  Bankr.  Rep.  673; 
Lawrence  v.  Lowrie  (D.  C.  1903)  133 
Fed.   995,   13   Am.    Bankr.    Rep.  297; 
Wick  V.  Hickey  (Iowa,  1905)  103  N.  W. 
469;   Buttz  y.  James  (N.  D.  1916)  156 
N.  W.  547.    The  wife  of  bankrupt,  who 
purchased  goods  at  trustee's  sale  and 
other  goods  which  she  transferred  to  a 
corporation  organized  to  carry  on  the 
business,   held  to  have   the   burden  of 
showing  that  the  purchases   were  not 
made  with  money  furnished  her  by  the 
bankrupt.     Woodford   v.    Rice   (D.  C. 
1913)    207    Fed.   473.     The   defendant 
may    present    all    competent    evidence 
bearing  on  the  question  of  good  faith 
and  the  consideration  given.    Joseph  ▼. 
Raff  (1903)   176  N.  Y.  611,  68  N.  E3. 
1118;    Hunt  v.  Doyal   (1907)  128  Ga. 
416,  57  S.  E.  489.    The  bona  fide  char- 
acter of  a  conveyance  by  a  failing  huB- 
band  to  his  wife  may  be  established  by 
the    uncorroborated    testimony  of  the 
husband    or    wife.      Weld    v.    McKay 
(1914)  218  Fed.  807,  134  0.  C.  A  4»5. 
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The  defendant  is  not  estopped  from 
claiming  that  the  conveyance  in  ques- 
tion was  valid  as  to  him  by  the  fact 
that  the  adjudication  in  bankruptcy  was 
based  upon  an  allegation  that  it  was  a 
fraadulent  conveyance  and  an  act  of 
bankruptcy.  In  re  Marter  (D.  C.  1875) 
12  N.  B.  R.  185,  Fed.  Cas.  No.  9,143. 
Nor  by  the  fact  that  the  same  transac- 
tion was  specified  as  a  ground  of  op- 
position to  the  bankrupt's  application 
for  discharge.  Bradley  y.  Hunter 
(1874)  50  Ala.  265.  The  question 
whether  or  not  the  conveyance  or  trans- 
fer drawn  in  question  was  fraudulent 
is  a  question  of  fact,  which  must  go  to 
the  jury.  Bailey  v.  Wood  (1912)  211 
Mass.  37,  97  N.  B.  902,  Ann.  Gas. 
1913A,  950;  Webb's  Trustee  v.  Lynch- 
burg Shoe  Co.  (1908)  107  Va.  807,  60 
S.  E.  130;  Coolidge  v.  Ayers  (1904) 
76  Vt.  405,  57  Ati.  970;  Dutton  v.  Cloar 
(1901)  26  Tex.  Civ.  App.  547,  65  S.  W. 
70;  Sherman  v.  Luckhardt  (1902)  96 
Mo.  App.  320,  70  S.  W.  388. 

Decisions  on  weight  and  sufficiency  of 
evidence  in  suits  by  trustees  in  bank- 
ruptcy to  set  aside  alleged  fraudulent 
transfers  or  conveyances,  see  Harvey  v. 
Stowe  (1914)  219  Fed.  17,  134  C.  C.  A. 
635;  Bison  V.  Parham  (1915)  219  Fed. 
176,  134  C.  C.  A.  550;  Stroecker  v. 
Patterson  (1915)  220  Fed.  21,  135  C. 
C.  A.  597;  Bidgeway  v.  Kendrick 
(1913)  208  Fed.  849,  126  C.  C-  A.  7; 
In  re  Snodgrass  (1913)  209  Fed.  325, 
126  O.  C.  A.  251 ;  Walsh  v.  First  Nat. 
Bank  (1913)  201  Fed.  522,  120  C.  C. 
A.  30;  Deupree  v.  Watson  (C.  C.  A. 
1914)  216  Fed.  483;  Dean  v.  Davis 
(C.  C.  A.  1914)  212  Fed.  88;  In  re 
Cotton  Manufacturers'  Sales  Co.  (I).  C. 
1913)  209  Fed.  629;  Kendl  v.  Taun- 
ton (D.  C.  1913)  206  Fed.  509;  Cart- 
wright  V.  West  (Ala.  1914)  64  South. 
293;  McCrory  v.  Donald  (Ala.  1915) 
68  South.  306;  Guernsey  v.  Douglas 
(Cal.  1915)  153  Pac.  227;  Brewer  v. 
Brown  (1915)  268  lU.  562,  109  N.  H. 
264;  McKey  v.  Cochran  (1914)  262  111. 
376,  104  N.  B.  693;  Meehan  v.  Pithan 
(Iowa,  1914)  147  N.  W.  913;  Hol- 
brook  V.  International  Trust  Co.  (1915) 
220  Mass.  150,  107  N.  B.  665;  Well- 
man  V.  Kaiser  Inv.  Co.  (Mo.  1914)  171 
S.  W.  370;  Gregory  v.  Bingham  ton 
Trust  Co.  (1915)  168  App.  Div.  805, 
154  N.  T.  Supp.  376 ;  Smith  v.  Rldredge 
(Sup.  1913)  143  N.  Y.  Supp,  87;  Klein 
V.  Gallin  (Sup.  1913)  141  N.  Y.  Sup. 
831;  Bean  v.  Parker  (Vt.  1915)  96 
Atl.  17. 

86.  Nature  and  extent  of  trustee's  re- 
covery.—In  the  case  of  a  fraudulent 
conveyance  of  real  property,  vacated  at 
the  suit  of  the  trustee  in  bankruptcy, 
the  plaintiff  is  entitled  to  a  decree  de- 
claring and  establishing  the  title  as 
vested  in  him.  Chirrie  v.  Look  (1906) 
14  N.  D.  482,  106  N.  W.  131.  Or  a 
decree  requiring  the  defendant  to  exe- 
cute the  necessary  deed.  McFarland  v. 
Goodman  (C.  C.  1874)  Fed.  Cas.  No. 
8,789.     In   the    case   of  a  fraudulent 


transfer  of  a  note  and  mortgage,  the 
trustee  is  entitled  to  an  order  requiring 
that  they  shall  be  assigned  to  him. 
Clarke  v.  Sherman  (1905)  128  Iowa, 
353,  103  N.  W.  982.  If  the  property 
transferred  was  a  certificate  of  corpo- 
rate stock,  and  it  still  remains  in  the 
hands  of  the  defendant,  he  may  be  re- 
quired to  surrender  the  certificate  it- 
self to  the  trustee  in  bankruptcy  and 
to  account  for  dividends  received. 
Wasey  v.  Holbrook  (1910)  141  App. 
Div.  336,  125  N.  Y.  Supp.  1087.  See 
In  re  Kessler  &  Co.  (D.  C.  1909)  174 
Fed.  906,  23  Am.  Bankr.  Rep.  391. 
If  the  property  in  controversy  consist- 
ed of  chattels,  they  are  to  be  delivered 
in  specie  to  the  trustee.  Edwards  v. 
Schillinger  Bros.  Co.  (1910)  153  111. 
App.  219.  Generally,  if  it  is  in  the 
power  of  the  fraudulent  transferee  to 
restore  the  status  quo  by  delivering  to 
the  trustee  the  identical  property  which 
he  received  from  the  bankrupt,  this  is 
the  relief  which  the  trustee  must  seek 
and  obtain,  and  he  cannot  abandon  the 
pursuit  of  the  property  itself  and  sim- 
ply have  a  judgment  in  personam  for 
its  value  against  the  defendant.  Phipps 
V.  Sedgwick  (1877)  95  U.  S.  3,  24  L. 
Ed.  591;  Wasey  v.  Holbrook  (1910) 
141  App.  Div.  336, 125  N.  Y.  Supp.  1087; 
Off  V.  Hakes  (1905)  142  Fed.  364,  73 
C.  C.  A.  464,  15  Am.  Bankr.  Rep.  696. 
But  if  the  surrender  of  certificates  of 
corporate  stock  (the  property  fraudu- 
lently transferred)  would  offer  insuffi- 
cient relief  because  of  their  depreda- 
tion in  value,  the  court  may  render  a 
personal  judgment  against  the  trans- 
feree. Wasey  v.  Holbrook  (1909)  65 
Misc.  Rep.  84,  120  N.  Y.  Supp.  675. 
And  see  Gill  v.  Ely-Norris  Safe  Co. 
(1913)  170  Mo.  App.  478,  156  S.  W. 
811. 

In  the  case  of  a  fraudulent  payment 
of  money,  the  natural  and  only  appro- 
priate judgment  is  one  against  the 
transferee  personally  for  the  sum  shown 
to  have  been  received  by  him.  Andreas' 
Assignee  v.  Rust  (1882)  3  Ky.  Law 
Rep.  772;  Greenhall  v.  Carnegie  Trust 
Co.  (D.  C.  1910)  180  Fed.  812.  25  Am. 
Bankr.  Rep.  300;  Smith  v.  Mutual  Life 
Ins.  Co.  (C.  C.  1907)  158  Fed.  365,  19 
Am.  Bankr.  Rep.  707.  Where  the 
transfer  assailed  consisted  in  the  as- 
signment of  a  judgment,  the  collection 
of  the  judgment  should  not  be  enjoined, 
but  the  court  should  direct  payment  to 
be  made  to  the  trustee  in  bankruptcy. 
Barnard  v.  Davis  (1875)  54  Ala.  565. 
In  an  action  by  the  trustee  of  a  bank- 
rupt in  a  state  court  to  set  aside  voida- 
ble conveyances,  a  personal  judgment 
against  the  bankrupt  on  tfie  claims  of 
creditors  was  unauthorized.  Douthat 
V.  Roberts  (W.  Va,  1914)  80  S.  E.  819. 

If  the  property  has  passed  into  the 
possession  of  a  bona  fide  holder  for 
value,  taking  by  assignment  or  trans- 
fer from  the  original  fraudulent  trans- 
feree without  notice,  so  that  it  can  no 
longer  be  reclaimed  or  recovered  by  the 
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trustee  in  bankruptcy,  then  the  appro- 
priate relief  of  the  latter  is  a  judg- 
ment for  damages  against  the  fraudu- 
lent grantee,  measured  by  the  value  of 
the  property.  Skillin  y.  Maibrunn 
(1903)  176  N.  Y.  588,  68  N.  B.  1124; 
Pfeiffer  ▼.  Roe  (1905)  108  App.  Div.  54, 
95  N.  Y.  Supp.  1014;  Gray  ▼.  Brunold 
(1903)  140  Cal.  615,  74  Pac.  303.  The 
judgment  should  indude  in  the  case  of 
real  estate,  the  rents  and  profits  which 
he  received  or  should  have  received 
from  it  while  in  his  hands.  Gray  v. 
Chase  (1903)  184  Mass.  444,  68  N.  B. 
676.  The  value  of  the  property,  for 
the  purpose  of  the  trustee's  recovery, 
is  not  measured  by  the  price  the  fraud- 
ulent transferee  paid  for  it.  In  re  Den- 
son  (D.  C.  1912)  195  Fed.  854,  28  Am. 
Bankr.  Rep.  158.  Nor  necessarily  by 
its  estimated  value  at  the  time  of  the 
transfer,  but  rather  by  the  price  for 
which  he  sold  it  to  the  present  holder. 
RusseU  V.  Powell  (1905)  38  Wash.  651, 
80  Pac.  837.  The  transferee  may  be 
held  to  account  for  any  profit  he  made 
out  of  the  property.  Sbuman  v.  Fleck- 
enatein  (D.  C.  1877)  15  N.  B.  R.  224, 
Fed.  Gas.  No.  12,826.  See  Dunlop  v. 
Thomas  (1902)  28  Wash.  521,  68  Pac 
909. 

Where  a  new  corporation,  organized 
to  succeed  the  bankrupt,  took  the  lat- 
ter's  assets  under  a  lease  which  was 
void  for  fraud  as  against  creditors,  and 
operated  the  bankrupt's  property  for  a 
considerable  period,  the  corporation  is 
not  to  be  considered  as  a  mere  tres- 
passer, but  is  liable  in  an  accounting 
for  its  acts  under  the  lease  for  the  net 
profits  earned  after  allowance  of  ex- 
penditures other  than  taxes.  In  re  Me- 
dina Quarry  Co.  (D.  C.  1910)  179  Fed. 
929,  24  Am.  Bankr.  Rep.  769. 

In  the  case  of  a  joint  pur::hase,  fraud- 
ulent and  voidable  under  the  bankrupt- 
cy act,  each  purchaser  is  liable  for  the 
full  value  of  the  property,  although 
they  were  interested  in  different  pro- 
portions. Schulenburg  v.  Kabureck  (C. 
C.  1873)  Fed.  Gas.  No.  12,487.  But 
where  the  actual  purchaser  was  only 
acting  as  agent  for  another,  and  sur- 
rendered the  property  to  his  principal, 
it  would  be  error  to  make  an  order  re- 
quiring the  agent  to  turn  over  the  prop- 
erty to  the  trustee.  In  re  Denson  (D. 
C.  1912)  195  Fed.  854,  28  Am.  Bankr. 
Rep.  158.  So  where  the  fraudulent 
transaction  consisted  of  a  sale  of  the 
bankrupt's  property  and  application  of 
the  proceeds  to  the  discharge  of  an  un- 
recorded chattel  mortgage,  and  the 
trustee's  action  is  to  set  aside  the  sale, 
the  court  should  not  adjudge  that  the 
mortgage  he  canceled,  the  mortgagee 
not  being  a  party  to  the  suit,  and  the 
mortgage  not  being  void  to  the  extent 
that  it  evidenced  a  debt,  though  not  a 
lien  against  subsequent  creditors.  B.  S. 
Bonnie  &  Co.  v.  Perry's  Trustee  (1904) 
117  Ky.  459,  78  S.  W.  208. 

As  against  the  trustee  in  bankruptcy, 
the  wife  of  the  bankrupt  is  not  barred 
or  estopped  to  claim  dower  by  reason 
of  her  having  joined  her  husband  in  a 
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deed  which  is  fraudulent  as  to  creditors, 
and  which  has  for  that  reason  been  set 
aside  at  the  instance  of  the  trustee. 
When  the  deed  is  decreed  to  be  fraudu- 
lent and  void  at  the  suit  of  the  trustee, 
he  cannot  set  it  up  to  defeat  the  right 
of  the  wife  to  dower.  Cox  v.  Wilder 
(C.  C.  1872)  Fed.  Gas.  No.  3,308. 

87.  Rights  of  creditors  In  property  or 
fund  rocovorod*— When  the  trustee  in 
bankruptcy  procures  a  fraudulent  con- 
veyance or  transfer  of  property  of  the 
bankrupt  to  be  set  aside,  and  the  prop- 
erty subjected  to  the  payment  of  the 
provable  debts  in  bankruptcy,  this  will 
inure  to  the  benefit  of  all  the  creditors 
of  the  bankrupt  having  provable  claims, 
including  those  whose  claims  accrued 
subsequent  to  the  transfer,  and  not 
merely  to  the  advantage  of  those  who, 
as  existing  creditors,  or  holding  judg- 
ments, would  have  been  entitled  to  at- 
tack the  conveyance  at  the  time  it  was 
made.  Kehr  v.  Smith  (1873)  20  Wall 
31,  22  L.  Ed.  313;  PUitt  v.  Mead  (D.  a 
1881)  9  Fed.  91;  In  re  Lowe  (D.  0. 
1884)  19  Fed.  589;  Smith  v.  Kehr  (C. 
C.  1872)  7  N.  B.  R.  97,  Fed.  Gas.  No. 
13,071;  Pratt  v.  Curtis  (D.  C.  1871)  6 
N.  B.  R.  139,  Fed.  Gas.  No.  11^75; 
White  V.  Jones  (D.  0. 1873)  6  N.  B.  R. 
175,  Fed.  Gas.  No.  17,550;  Treseder  v. 
Burgor  (1906)  130  Wis.  201,  109  N. 
W.  9SI7;  Maffi  v.  Stephens  (1908)  49 
Tex.  av.  App.  354,  108  S.  W.  1008. 
See  also  In  re  Martin  (1912)  193  Fed. 
841,  113  G.  C.  A.  627,  27  Am.  Bankr. 
Rep.  545;  Boyd  v.  Arnold  a912)  103 
Ark.  105,  146  S.  W.  118;  AUen  v.  Mc- 
Mannes  (D.  C.  1907)  156  Fed.  615,  19 
Am.  Bankr.  Rep.  276.  Preservation  by 
the  bankruptcy  court  under- subdivision 
"f  of  this  section  of  lien  of  attach- 
ments in  state  court  to  set  aside  fraud- 
ulent conveyance,  entitles  all  creditors 
of  a  bankrupt  to  participate  in  the  fund 
from  sale  under  order  of  the  state 
court,  which  while  setting  aside  the 
conveyance  as  to  antecedent  creditors 
held  that  under  Ky.  St.  §  1907,  it  was 
valid  as  to  subsequent  creditors.  Globe 
Bank  &  Trust  Go.  of  Paducah,  Ky.,  v. 
MarHn  (1915)  35  S.  Ct.  377,  236  U.  S. 
289,  59  L.  Ed.  583,  denying  certiorari 
In  re  Martin  (1912)  193  Fed.  841, 113 
G.  G.  A.  627.  A  fraudulent  conveyance 
being  good  as  between  the  parties  to 
it,  a  judgment  thereafter  recovered 
does  not  attach  as  a  lien  on  the  prop- 
erty, and  when  it  is  vacated  at  the  suit 
of  the  trustee,  there  is  no  superior 
equity,  or  right  to  prior  satisfaction,  in 
a  creditor  who  holds  a  judgment  Neal 
V.  Foster  (G.  C.  1888)  36  Fed.  29; 
Wood  V.  Wright  (C.  C.  1880)  4  Fed.  511. 
See  Pool  V.  Ragland  (1876)  57  Ala. 
414.  So,  a  creditor's  biU  instituted  sub- 
sequent to  an  adjudication  in  bankrupt- 
cy against  the  debtor,  to  set  aside  a 
chattel  mortgage  and  a  sale  of  a  stock 
of  merchandise,  does  not  give  rise  to  a 
lien  in  favor  of  the  creditor  filing  the 
same  on  the  goods  sought  to  be  reach- 
ed- Moore -Schafer  Shoe  Mfg.  Co.  v. 
Billings  a905)  46  Or.  401,  80  Pac  422. 
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§  9652.  (Act  July  1,  1898,  c.  541,  §  68.)  Set-ofFs  and  counter- 
claims. 

Set-Off s  and  Counterclaims. — ^aln  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor  the 
account  shall  be  stated  and  one  debt  shall  be  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed  or  paid. 

bA  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any 
debtor  of  the  bankrupt  which  (i)  is  not  provable  against  the  estate ; 
or  (2)  was  purchased  by  or  transferred  to  him  after  the  filing  of  the 
petition,  or  within  four  months  before  such  filing,  with  a  view  to 
such  use  and  with  knowledge  or  notice  that  such  bankrupt  was 
insolvent,  or  had  committed  an  act  of  bankruptcy.    (30  Stat.  565.) 


Notes  of  DeoiaJons 


1. 
2. 
S. 

4. 

6. 

6. 

7. 
8. 

9. 

10. 
11. 
12. 


Right  of  set-off  in  general. 

Nature  of  claims  subject  to  set-off. 

Partnership  and  individual  debts. 

Meaning  of  mutual  debts  and  mutual 
credits. 

Time  of  accrual  of  debts  or  claims. 

Claims  purchased  with  a  view  to  set- 
off. 

Claims  already  filed  or  proved. 

Joint   debts   and  credits. 

Set-off  against  deposit  account  in 
bank. 

Unpaid   stock    subscriptions. 

Set-off  against  trustee. 

Suit  to  recover  preference. 


I.  Right  of  set-otr  in  gonerai^— The 

proylsion  of  this  section  for  the  set-oS 
of  mutual  debts  or  credits  is  permis* 
Bive  rather  than  mandatory.  In  re  Kyte 
(D.  C.  1910)  182  Fed.  166,  25  Am. 
Bankr.  Rep.  337.  It  does  not  enlarge 
the  doctrine  of  set-off,  and  cannot  be 
invoked  in  cases  where  the  general 
principles  of  legal  or  equitable  set-off 
would  not  authorize  it.  Morris  v.  Wind- 
Bor  Trust  Co.  (1914)  213  N.  Y.  27,  106 
N.  E.  753;  Wagner  v.  Citizens*  Bank 
&  Trust  Co.  (1909)  122  Tenn.  164,  122 
S.  W.  245,  135  Am.  St  Rep.  869,  19 
Ann.  Cas.  483.  A  bankrupt  who  lists  a 
claim  against  him  in  his  schedule  with- 
cat  mentioning  any  offset  may  be  estop- 
ped from  afterwards  alleging  a  counter- 
claim. Pindel  ▼.  Holgate  (1915)  221 
Fed.  342,  137  C.  C.  A.  158.  The  ob- 
ject of  this  provision  is  to  give  to  the 
court  of  bankruptcy  the  right  to  apply 
the  principles  of  set-off  to  mutual  cred- 
its when  its  action  is  invoked  for  that 
purpose.  Cumberland  Glass  Mfg.  Co.  v. 
De  Witt  (1915)  237  U.  S.  447,  35  Sup. 
Ct.  636,  59  L.  Ed.  1042.  The  court 
may  disallow  a  claim  of  set-off  against 
the  bankrupt,  when  its  allowance  would 
work  injustice.  Hitchcock  v.  Rollo  (C. 
C.  1872)  Fed.  Cas.  No.  6,535.  It  may 
order  a  set-off  where  injustice  would 
otherwise  result,  though  an  action  at 
law  could  not  be  maintained  on  the 
claim  in  question.  Wyckoff  v.  Wil- 
liams (1910)  136  App.  Div.  495,  121  N. 
Y.  Supp.  189. 

Where  a  debtor  of  the  bankrupt  who 
had  a  claim  against  the  latter  which 
the  !aw  would  allow  him  to  offset,  mis- 
took his  legal  rights  in  the  matter  and 
acted  on  incompetent  advice,  to  the 
effect  that  the  bankruptcy  law  would 


prevent  any  set-off,  and  therefore  paid 
the  entire  amount  of  his  debt  to  the 
trustee  in  bankruptcy,  it  was  held  that 
he  was  entitled  to  a  return  of  the 
n>oney  so  paid  by  him.  In  re  Fanners' 
&  Mechanics*  Bank  (D.  C.  1882)  13 
Fed.  361.  But  a  claim  cannot  be  used 
in  this  way  where  the  transaction  out 
of  which  it  arose  was  fraudulent.  Mc- 
Kay V.  Weager  (Sup.  1911)  134  N,  Y. 
Supp.  66.  Though  the  allowance  of 
a  set-off  enables  the  particular  credi- 
tor to  obtain  payment  in  full  of  his 
daim,  while  other  creditors  are  only 
partially  paid,  and  thus  he  becomes  a 
preferred  creditor,  yet  it  is  a  prefer- 
ence growing  out  of  the  business  rela- 
tions of  the  parties  as  they  stood  at' 
the  time,  and  not  one  contrived  between 
them,  and  therefore  it  is  not  obnoxious 
to  the  act.  Drake  v.  Rollo  (C.  C.  1872) 
4  N.  B.  B.  689,  Fed.  Cas.  No.  4,066. 
Compare  In  re  White  (1910)  177  Fed. 
194,  101  C.  C.  A.  364,  24  Am.  Bankr. 
Rep.  107. 

2.  Nature  of  claims  subject  to  set-off. 

— ^A  perfectly  gratuitous  expenditure 
of  money  with  no  expectation  of  repay- 
ment (as  by  a  father  for  the  support 
and  education  of  his  children)  cannot 
be  made  the  subject  of  a  set-off.  Em- 
bry  V.  Bennett  (C.  C.  A.  1908)  162  Fed. 
139,  20  Am.  Bankr.  Rep.  651.  And  a 
payment  on  a  note  given  by  an  insolvent 
to  close  up  an  existing  account  with  a 
creditor,  made  within  four  months  of 
the  filing  of  his  petition  in  bankruptcy, 
cannot  be  treated  as  a  set-off  against  a 
now  debt  afterwards  created  by  him 
with  the  same  creditor,  when  he  seeks 
to  prove  the  latter  in  the  bankruptcy 
proceedings.  In  re  Seay  (D.  C.  1902) 
113  Fed.  969,  7  Am.  Bankr.  Rep.  700; 
In  re  Abraham  Steers  Lumber  Co. 
(1901)  112  Fed.  406,  50  C.  C.  A.  310,  7 
Am.  Bankr.  Rep.  332.  So  also,  a  credi- 
tor proving  a  daim  against  the  bank- 
rupt on  an  open  account  cannot  be  sub- 
jected to  a  set-off  which  would  reduce 
or  extinguish  it,  merely  because  he 
applied  funds  sent  to  him  by  the  bank- 
rupt to  the  satisfaction  of  another  claim 
(which  was  secured  by  mortgage)  in- 
stead of  applying  them,  as  the  debtor 
directed,  to  the  open  account.  Stew- 
art V.  Hopkins  (1876)  30  Ohio  St.  502. 
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A  contingent  liability  or  obligation  can- 
not be  set  off  against  a  debt  absolutely 
owing  to  the  bankrupt.  Abbott  v. 
Hicks,  7  Scott.  715. 

A  claim  for  unliquidated  damages  for 
a  tort  or  a  breach  of  contract  cannot 
be  set  off  against  a  debt  absolutely 
owing  to  the  bankrupt.  Pindel  v.  Hol- 
gate  (1915)  221  Fed.  342,  137  O.  C.  A. 
158;  In  re  Becker  Bros.  (D.  C.  1905) 
139  Fed.  366,  15  Am.  Bankr.  Rep.  22a 
But  compare  In  re  Harper  (D.  C.  1910) 
176  Fed.  412,  23  Am.  Bankr.  Rep.  918, 
holding  that  the  trustee  in  bankruptcy 
may  allege,  as  a  set-off  against  a  claim 
filed  by  a  creditor,  a  claim  for  unliqui- 
dated damages  existing  in  favor  of  the 
bankrupt  against  such  creditor,  which 
passed  to  the  trustee,  and  which  un- 
der the  law  of  the  state  the  bankrupt, 
but  for  his  bankruptcy,  might  have 
pleaded  as  a  counterclaim  in  an  ac- 
tion by  the  creditor.  A  judgment  ob- 
tained by  a  trustee  in  bankruptcy  for  a 
penalty  incurred  by  the  violation  of  a 
state  statute  against  usury  cannot  be 
set  off  against  a  claim  of  the  judgment 
debtor  against  the  bankrupt  estate. 
Wilson  V.  National  Bank  of  RoUa  (G. 
C.  1880)  3  Fed.  391. 

Money  or  property  held  or  due  under 
a  trust  must  be  employed  or  applied  ac- 
cording to  the  terms  of  the  trust,  and 
cannot  be  made  the  subject  of  a  set- 
off as  against  the  private  debt  or  ob- 
ligation of  the  trustee.  Western  Tie 
&  Timber  Co.  v.  Brown  (1905)  196  U. 
S.  502,  25  Sup.  Ot.  339,  49  L.  Ed. 
571,  13  Am.  Bankr.  Rep.  447;  Libby  v. 
Hopkins  (1881)  104  U.  S.  303,  26  U 
Ed.  769;  In  re  Davis  (D.  C.  1903) 
119  Fed.  950.  9  Am.  Bankr.  Rep.  670; 
Scammon  v.  Kimball  (C.  0.  1873)  Fed. 
Cas.  No.  12,435;  In  re  Troy  Woolen 
Co.  (D.  0.  1873)  8  N.  B.  R.  412,  Fed. 
Cas.  No.  14,203;  In  re  Lane  (D.  C. 
1874)  13  N.  B.  R.  43,  Fed.  Cas.  No. 
8,043;  Alvord  v.  Ryan  (C.  C.  A.  1914) 
212  Fed.  83. 

W^here  a  creditor  has  goods  of  the 
bankrupt  in  his  hands,  which  could  be 
reached  only  by  a  suit  at  law  or  in 
equity,  there  is  a  "debt"  or  "claim" 
against  him  which  may  be  the  subject 
of  a  set-off.  Murray  v.  Riggs  (1818) 
15  Johns.  (N.  Y.)  571.  A  creditor  of 
the  bankrupt  who  has  in  his  possession, 
at  the  time  of  the  bankruptcy,  goods 
consigned  to  him  by  the  bankrupt  for 
sale,  may  sell  the  goods  and,  as  against 
a  claim  for  the  proceeds,  set  off  his 
claim  against  the  bankrupt  Goodrich 
V.  Dobson  (D.  C.  1876)  43  Conn.  576, 
Fed.  Cas.  No.  18,297.  A  trustee  in 
bankruptcy,  substituted  as  defendant 
for  bankrupt  in  replevin  by  plaintiff, 
claiming  under  a  transfer  from  the 
bankrupt,  could  under  Code  Civ.  Proc. 
N.  Y.  I  501,  set  up  as  counterclaim  his 
right  to  avoid  the  transfer  tmder  the 
Bankruptcy  Act.  Gleason  v.  Bush 
(1915)  152  N.  Y.  S.  54,  166  App.  Div. 
865.  The  value  of  property  converted 
by  the  bankrupt  may  be  set  off.    Mc- 
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Cabe  V.  Winship  (D.  C.  1877)  17  N.  B. 
R.  113,  Fed.  Caa.  No.  8,668.  Where  a 
main  contractor  was  entitled  to  com- 
plete the  work  and  use  the  bankrupt 
subcontractor's  materials  and  tools,  and 
he  did  so  at  a  great  loss,  any  claim  for 
such  materials  and  tools  could  be  set 
off  against  the  contractor's  daim  for 
damages.  In  re  Manneschmidt  (D.  G. 
1913)  202  Fed.  815.  A  daim  for  loss 
under  an  insurance  policy  may  be  set 
off  by  the  insured  against  his  indebted- 
ness to  the  company.  Drake  v.  RoUo 
(C.  C.  1872)  Fed.  Cas.  No.  4.066. 
Where  a  landlord  received  a  specified 
sum  from  the  tenant  for  an  extension 
of  the  lease  for  a  definite  period,  but 
the  lessee  obtained  no  benefit  from  the 
extension  because  of  his  bankruptcy 
during  the  original  term,  in  proceedings 
to  establish  claims  for  rent  and  for 
damages  to  the  leased  premises,  the 
lessor  must  account  to  the  estate  for 
the  sum  so  received.  In  re  Abrams 
(D.  C.  1913)  200  Fed.  1006,  29  Am. 
Bankr.  Rep.  590. 

A  creditor  having  two  distinct  debts, 
and  holding  property  in  pledge  for  one 
of  them,  with  power  of  sale  existing  at 
the  date  of  the  bankruptcy,  may  apply 
the  surplus  proceeds  after  paying  the 
first  debt  to  the  discharge  of  the  sec- 
ond. Ex  parte  Whiting  (D.  O.  1876) 
14  N.  B.  R.  307,  Fed.  Cas.  No.  17,573; 
In  re  McVay  (D.  C.  1882)  13  Fed.  443; 
In  re  Searles  (D.  C.  1912)  200  Fed. 
893,  29  Am.  Bankr.  Rep.  635. 

3.  Partnership  and  Individual  debtSw— 

In  partnership  cases,  the  right  of  set- 
off cannot  be  so  applied  as  to  run 
counter  to  the  cardinal  rule  that  firm 
assets  are  for  firm  creditors  and  the 
separate  estates  of  the  partners  for 
their  individual  creditors.  But  as  be- 
tween the  partners  themselves,  daims 
arising  out  of  independent  dealings  may 
be  offset  against  demands  growing  out 
of  the  partnership  affairs.  In  re  Voet- 
ter  (D.  C.  1880)  4  Fed.  632;  Warren 
V.  Burnham  (C.  C.  1887)  32  Fed.  579. 
A  debt  owing  from  a  bankrupt  part- 
nership to  a  creditor  and  one  owing 
from  the  creditor  to  an  individual  part- 
ner are  not  "mutual  debts,"  which  may 
be  set  off  against  each  other.  In  re 
Neaderthal  (1915)  225  Fed.  38,  140  C. 
C.  A.  364. 

4.  Meaning  of  mutual  debts  and  mu- 
tual credits^— In  order  that  debts  may 
be  set  off  under  this  section  they  must 
be  mutual  and  must  be  in  the  same 
right.  In  re  Howe  Mfg.  Co.  (D.  C. 
1912)  193  Fed.  524,  27  Am.  Bankr. 
Rep.  477. 

Where  the  creditor  has  goods  or 
choses  in  action  of  the  bankrupt  put  in 
his  hands  before  the  bankruptcy  by  a 
valid  contract,  by  the  terms  of  which 
the  deposit  wUl  result  in  a  debt,  as,  if 
they  are  deposited  for  sale  or  collec- 
tion, the  case  of  mutual  credits  has 
arisen  within  the  meaning  of  the  bank- 
ruptcy law.     Ez  partt  Cayloa  (D.  C 
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1871)  Fed.  CaB.  No.  2,534;  Marka  v. 
Barker  (C.  O.  1804)  Fed.  Gas.  No. 
9,096;  Rose  ▼.  Hart,  8  Taunt  499. 
And  see  Waltber  ▼.  Williams  Mercantile 
Ck>.  a909)  169  Fed.  270,  »4  0.  C.  A. 
546,  22  Am.  Bankr.  Hep.  328.  Where 
there  is  a  debt  due  on  one  side,  and  on 
the  other  a  delivery  of  property  with 
directions  to  turn  it  into  money,  the 
property  thus  delivered  constitutes  a 
"credit"  within  the  meaning  of  the  stat- 
ute. Goodrich  v.  Dobson  (D.  G.  1876) 
43  Conn.  576,  Fed.  Gas.  No.  18,297.  A 
customer  of  a  bankrupt  stockbroker 
held  entitled  to  a  set-off  equal  to  the 
value  of  stock  converted,  and  entitled 
to  have  the  value  of  the  stock  fixed  as 
of  the  date  of  the  bankruptcy.  In  re 
J.  F.  Pierson,  Jr.,  &  Go.  (D.  G.  1916) 
225  Fed.  889.  Where  the  shares  on 
hand  of  stockbrokers  purchasing  stock 
for  customers  was  at  the  time  they  be- 
came bankrupts  less  than  the  amount 
required  to  satisfy  l^e  demands  of  the 
customers,  any  customer  indebted  to 
the  brokers  could  set  off  his  indebted- 
ness against  shares  not  recoverable.  In 
re  H.  B.  Hollins  &  Go.  (D.  G.  1914) 
212  Fed.  317. 

Where  a  bankrupt  had  deposited  chat- 
tels with  a  bailee  for  the  purpose  of 
having  certain  work  done  upon  them, 
and  the  trustee  sought  to  recover  them 
in  an  action  of  trover,  it  was  held  that 
the  defendant  was  not  entitled  to  re- 
tain them  for  his  general  balance  for 
such  work  done  by  him  for  the  bank- 
rupt previously  to  the  bankruptcy,  for 
this  was  not  a  case  of  mutual  credits. 
Rose  V.  Hart,  8  Taunt.  499;  Birdwood 
V.  Raphael,  5  Price,  593.  Neither  un- 
der this  section  nor  under  general  prin- 
ciples can  a  party  sued  for  conversion 
of  a  pledge  set  off  as  a  counterclaim 
rights  based  on  contracts  unconnected 
with  the  conversion.  Morris  v.  Wind- 
sor Trust  Go.  (1914)  106  N.  E.  753,  213 
N.  Y.  27,  reversing  order  (1914)  148  N. 
Y.  S.  1131,  163  App.  Div.  955.  So,  in 
an  action  by  the  trustee  in  bankruptcy 
of  an  insolvent  corporation,  which  car- 
ried on  a  livery  stable,  for  board  of 
defendant's  horses,  the  latter  cannot 
offset  his  personal  claims  against  the 
former  owner  of  the  stable,  who  had 
conducted  the  business  in  the  same 
name  adopted  by  the  corporation,  and 
afterwards  managed  the  business,  since, 
whatever  equities  the  defendant  may 
have  against  such  former  owner,  he  has 
no  counterclaim  against  the  trustee. 
Davis  V.  Lohsen  (1901)  34  Misc.  Rep. 
769,  68  N.  Y.  Supp.  795.  Where  a 
claim  against  a  bankrupt  insurance 
company  for  loss  under  its  policies  has 
been  assigned,  after  notice  of  Insolven- 
cy, the  assignee  cannot  set  it  off  against 
his  previous  indebtedness  to  the  com- 
pany, the  debts  and  credits  not  being 
"mutual"  within  the  meaning  of  the 
law.  Hitchcock  v.  RoUo  (G.  G.  1872) 
Fed.  Gas.  No.  6,535.  Where  the  trus- 
tee of  a  bankrupt  corporation  is  prose- 
cuting  an  action  against  another  cor- 
poration for  goods  sold,  a  creditor  of 


the  bankrupt  cannot  have  the  value  of 
the  property  credited  on  his  claim 
against  the  bankrupt,  and  have  the  ac- 
tion dismissed,  on  the  contention  that 
the  goods  were  bought  by  him  from  the 
bankrupt  and  sold  by  him  to  the  other 
corporation,  when  it  appears  that  he 
was  an  officer  of  the  bankrupt  corpora- 
tion and  in  charge  of  its  sales,  and  at 
the  same  time  an  officer  and  agent  of 
the  purchasing  corporation.  In  re  Fort 
Wayne  Electric  Gorp.  (D.  G.  1899)  95 
Fed.  264,  2  Am.  Bankr.  Rep.  503. 
Where  a  claimant  ordered  materials 
from  a  corporation,  but  another  corpo- 
ration furnished  the  materials,  intend- 
ing to  charge  the  same  to  the  claim- 
ant, and  became  bankrupt,  and  the 
claimant,  before  changing  his  position 
or  suffering  any  loss,  learned  of  the 
facts  and  insisted  on  receiving  the  ma- 
terials from  the  bankrupt,  held,  that 
the  claimant  made  himself  a  debtor  to 
the  bankrupt  without  any  right  to  off- 
set against  the  shipment  any  claim  he 
had  against  the  other  corporation.  In 
re  Belleview  Pipe  &  Foundry  Go. 
(1910)  189  Fed.  169.  A  corporation, 
dissolved  for  distribution  of  its  assets, 
held  entitled,  on  the  bankruptcy  of  its 
treasurer,  to  set  off,  as  against  the 
amount  the  treasurer  was  entitled  as  a 
stockholder,  the  amount  he  was  in  de- 
fault Marcus  Shipping  Ass*n  v.  Barnes 
(Iowa,  1915)  151  N.  W.  525. 

5.  Time  of  accnial  of  debts  or  claims. 

-—To  entitle  a  person  to  a  set-off  against 
the  estate  of  a  bankrupt,  his  debt  or 
demand  must  be  a  provable  one,  and 
therefore  must  have  been  in  existence 
at  the  commencement  of  the  proceed- 
ing in  bankruptcy.  Shepherd  v.  Turner 
(1825)  3  McGord  (S.  G.)  249,  15  Am. 
Dec.  631;  Smith  v.  Brinkerhoff  (1852) 
2  Edm.  Sel.  Gas.  (N.  Y.)  369;  Moore 
V.  Third  Nat  Bank  (1909)  41  Pa.  Super. 
Gt.  497.  And  if  he  was  not  the  original 
holder  of  the  claim  he  must  have  ac- 
quired it  before  the  filing  of  the  peti- 
tion in  bankruptcy.  Smith  v.  Brinker- 
hoff (1850)  8  Barb.  (N.  Y.)  519;  Ogden 
V.  Gowley  (1807)  2  Johns.  (N.  Y.)  274. 
A  creditor  of  a  bankrupt  cannot  obtain 
a  preference  of  his  debt  by  purchasing 
the  property  of  the  bankrupt  through 
the  intervention  of  an  agent,  and  ten- 
dering the  notes  of  the  bankrupt  in 
payment  for  the  same;  and  in  an  ac- 
tion by  the  trustee  to  recover  the  value 
of  such  property,  the  creditor  cannot 
set  off  the  notes  of  the  bankrupt. 
Fleming  v.  Andrews  (G.  G.  1880)  3  Fed. 
632. 

But  if  a  debt  or  claim  constitutes  a 
fixed  and  definite  liability  at  the  time  of 
the  bankruptcy,  it  is  a  provable  debt, 
although  the  time  for  its  payment  has 
not  yet  arrived,  and  a  debt  not  yet  due 
may  be  set  off  against  a  debt  due  im- 
mediately, if  it  is  of  a  provable  nature. 
Ex  parte  Prescot,  1  Atk.  230;  Ex  parte 
Wagstaff,  13  Ves.  65;  In  re  Gity  Bank 
of  Savings,  Loan  &  Discount  (D.  G. 
1873)   6  N.  B.  R.  71,  Fed.  Gas.  No. 
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2J42.  Thus,  notes  made  by  the  bank- 
rupt, though  not  due  at  the  time  of  the 
bankruptcy,  may  be  used  as  a  set-off 
in  an  action  against  the  holder  by  the 
trustee  in  bankruptcy.  Frank  v.  Mer- 
cantile Nat  Bank  (1905)  182  N.  Y.  264, 
74  N.  E.  841,  106  Am.  St  Rep.  806. 
An  indorser  or  surety  who  pays  the 
debt  of  his  principal  after  the  latter's 
bankruptcy  may  claim  the  benefit  of  it 
as  a  set-off,  provided  his  contract  of 
indorsement  or  suretyship  was  made 
before  the  filing  of  the  petition.  In  re 
DUlon  (D.  C.  1900)  100  Fed.  627,  4 
Am.  Bankr.  Rep.  63;  Marks  v.  Barker 
(C.  C.  1804)  Fed.  Cae.  No.  9,096. 

6.  Claims  purchased  with  a  view  to 
set-off^— When  it  is  alleged  that  a  claim 
attempted  to  be  set  off  was  purchased 
by  the  creditor  or  transferred  to  him 
with  a  view  to  its  being  so  used,  the 
question  turns  upon  his  knowledge  or 
notice  of  the  insolvency  of  the  debtor, 
or,  LQ  the  case  of  involuntary  bank- 
ruptcy, of  the  commission  of  an  act  of 
bankruptcy.  Mattocks  v.  Levering  (O. 
C.  1880)  3  Fed.  212;  RoUins  v.  Twitch- 
eU  (D.  O.  1876)  14  N.  B.  R.  201, 
Fed.  Cas.  No.  12,027;  Mattox  v.  Cady 
(C.  C.  1878)  Fed.  Cas.  No.  9,301; 
Hovey  v.  Home  Ins.  Co.  (C.  C.  1874) 
10  N.  B.  R.  224,  Fed.  Cas.  No.  6,743. 
If  this  particular  fact  is  drawn  in  is- 
sue,, the  burden  is  on  the  party  claim- 
ing the  right  of  set-off  to  show  that  he 
had  no  notice  or  knowledge  of  the  in- 
solvency of  the  party  with  whom  he 
was  dealing,  and  consequently  no  in- 
tention of  using  the  claim  in  question 
as  a  set-off  in  the  latter's  bankruptcy. 
In  re  Shults  (D.  C.  1905)  135  Fed.  623, 
14  Am.  Bankr.  Rep.  378.  Though  this 
clause  of  the  statute  speaks  only  of 
claims  "purchased  by  or  transferred 
to"  the  debtor  of  the  bankrupt,  it  is 
held  that,  where  an  indorser  of  the 
bankrupt's  paper  takes  it  up  within 
four  months  prior  to  the  bankruptcy, 
knowing  that  the  bankrupt  is  insolvent, 
and  for  the  purpose  of  setting  it  off 
against  his  debt  to  the  bankrupt,  the 
statute  applies,  and  it  cannot  be  so 
used.  Mason  v.  National  Herkimer 
County  Bank  (0.  C.  A.  1909)  172  Fed. 
529,  22  Am.  Bankr.  Rep.  733. 

7.  Cialms  already  filed  or  proved.F-- 

Where  the  creditor  proved  his  claim, 
but  omitted  to  credit  the  bankrupt  with 
a  debt  due  to  him  from  the  creditor, 
and  the  trustee  sued  for  such  debt,  it 
was  held  that  the  creditor  could  not 
offer  the  claim  already  proved,  by  way 
of  set-off  to  that  suit;  for  his  doing 
BO  would  be  equivalent  to  the  prosecu- 
tion of  an  original  suit  for  its  amount, 
the  right  to  which  he  had  waived. 
Brown  v.  Farmers'  Bank  of  Kentucky 
(1869)  6  Bush  (Ky.)  198;  Russell  v. 
Owen  (1875)  61  Mo.  185.  A  creditor 
who  has  proved  his  claim  in  the  bank- 
ruptcy proceedings  may  withdraw  the 
same  and  plead  it  as  a  set-off  in  a  suit 
brought  against  him  by  the  trustee,  and 
that  if  he  is  not  allowed  thus  to  plead 
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the  claim,  and  Judgment  goes  against 
him  in  the  trustee's  suit,  the  court  of 
bankruptcy,  having  full  power  over 
such  a  judgment,  is  bound  by  the  stat- 
ute to  set  off  against  it  the  claim  of 
the  creditor  at  its  proper  valne.  Har- 
manson  v.  Bain  (D.  C.  1877)  Fed.  Cas. 
No.  6,073.  A  creditor,  holding  a  note 
secured  by  collateral  and  another  unse- 
cured, which  was  proved  as  such,  held 
entitled  to  apply  a  surplus  arising  from 
a  subsequent  sale  of  the  collateral  as 
a  set-off  on  the  unsecured  note.  In  re 
Searles  (D.  C.  1912)  200  Fed.  893. 

8.  Joint  debts  and  oredlts^— Where  a 

bankrupt  owed  a  debt  to  two  persons 
jointly,  and  held  a  joint  note  given  by 
one  of  them  and  a  third  person,  it  wai 
held  that  the  two  claims  were  not  sub- 
ject to  set-off  under  the  bankruptcy 
act,  being  neither  mutual  debts  or 
credits.  Gray  v.  RoUo  (1873)  18  Wall 
629,  21  L.  Ed.  927.  A  solvent  partner- 
ship which  is  indebted  to  a  bankrupt 
cannot  set  off  against  such  indebtedness 
a  claim  due  from  the  bankrupt  estate 
to  one  of  the  partners.  In  re  Shults 
(D.  O.  1904)  132  Fed.  573,  13  Am. 
Bankr.  Rep.  84.  A  claim  on  promis- 
sory notes  of  a  partner  cannot  be  set 
off  against  a  judgment  in  behalf  of  the 
firm,  the  debts  not  being  in  the  same 
right  In  re  T.  1£  Lesher  &  Son  (D. 
C.  1910)  176  Fed.  650,  25  Am.  Bankr. 
Rep.  218.  Where  f(ve  persons,  only 
one  of  whom  was  solvent,  had  a  joint 
claim  against  the  estate  of  a  bank- 
rupt, and  each  of  them  had  severally 
become  liable  to  the  trustee  in  bank- 
ruptcy, the  amounts  of  such  liabili- 
ties aggregating  more  than  the  daim, 
but  it  did  not  appear  that  the  joint  lia- 
bility and  the  separate  debts  grew  out 
of  the  same  transaction,  or  that  either 
formed  the  inducement  or  considera- 
tion for  the  other,  it  was  held  that 
there  could  be  no  set-off  of  such  claims. 
In  re  Crystal  Spring  Bottling  Co.  (D. 
C.  1900)  100  Fed.  265,  4  Am.  Bankr. 
Rep.  55.  Where  the  bankrupt  and  a 
person  who  was  indebted  to  him  were 
jointly  liable  on  a  promissory  note  to 
a  bank,  and  the  bank  proved  its  claim 
on  the  note,  and  thereafter  the  bank- 
rupt's debtor  took  up  the  note,  it  was 
held  that  the  latter  could  not  set  off 
against  his  indebtedness  to  the  estate 
the  moiety  of  the  note  which  the  bank- 
rupt should  have  paid,  but  that,  on 
paying  his  debt  to  the  trustee,  he 
should  be  subrogated  to  the  rights  of 
the  bank  as  to  that  moiety,  and  en- 
titled to  receive  such  dividends  as 
should  be  declared  thereon.  In  re 
Bingham  (D.  C.  1899)  94  Fed.  796, 
2  Am.  Bankr.  Rep.  223. 

Where  a  debtor  of  the  bankrupt  paid 
a  debt  to  a  creditor  on  which  he  was 
jointly  liable  with  the  bankrupt,  and 
the  creditor  to  whom  the  payment  was 
made  had  received  a  preference,  which 
he  had  not  surrendered,  and  therefore 
was  not  entitled  to  prove  hit  daim  la 
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the  bankruptcy,  it  was  held  that  the 
debtor  payincr  the  claim  was  not  en- 
titled to  set  off  the  payment  against 
his  debt  to  the  bankrupt  by  virtue  of 
bis  right  of  subrogation  to  the  rights 
of  the  creditor,  since  he  succeeded  to 
the  creditor's  dUsabilities  as  well  as  to 
his  rights,  but  that  the  claim  of  such 
debtor  was  a  "mutual  credit,"  within 
the  meaning  of  the  bankruptcy  act,  and 
on  that  ground  he  was  entitled  to  have 
the  same  set  off  against  the  claim  of 
the  bankrupt's  estate  against  him. 
Morgan  v.  Wardell  (1901)  178  Mass. 
350.  59  N.  B.  1037,  55  L.  R.  A.  33. 
'Where  part  of  a  claim  accrued  to  the 
bankrupt  himself  before  the  bank- 
ruptcy, but  the  remainder  to  his  trus- 
tee after  the  bankruptcy,  one  desir- 
ing to  set  off  a  claim  in  his  own  favor 
must  show  against  which  portion  of  the 
trustee's  claim,  if  any,  it  is  available 
by  way  of  set-off.  Howard  v.  Magazine 
&  Book  Co.  (1911)  147  App.  Div.  335, 
131  N.  Y.  Supp.  916. 

9.  Set-off  against  deposit  aocount  In 
bank^—A  general  deposit  account  in  a 
bank  subject  to  check  becomes,  upon 
the  bankruptcy  of  the  depositor,  a  se- 
curity for,  and  a  payment  pro  tanto  of, 
his  liabilities  to  the  bank,  by  the  op- 
eration of  the  law  of  mutual  credits. 
Hough  V.  First  Nat  Bank  (D.  G.  1869) 
Fed.  Gas.  No.  6,721;  Ex  parte  How- 
ard Nat.  Bank  (D.  C.  1876)  16  N.  B. 
R.  420,  Fed.  Gas.  No.  6,764.  Where 
a  bankrupt  is  indebted  to  a  bank,  on 
promissory  notes  or  otherwise,  in 
which  he  also  has  a  balance  to  the 
credit  of  his  general  deposit  account, 
the  bank  is  entitled  to  have  the  one 
daim  set  off  against  the  other,  and  to 
account  to  the  trustee  in  bankruptcy 
only  for  the  balance  of  the  money  on 
deposit  after  satisfying  its  own  claims, 
or,  if  those  claims  exceed  the  amount 
of  the  bankrupt's  balance,-  then  to  prove 
its  claim  for  the  remainder.  New  York 
County  Nat.  Bank  v.  Massey  (1904) 
192  U.  S.  138,  24  Sup.  Ot.  199,  48  L. 
Ed.  380,  11  Am.Bankr.  Rep.42;  Seam- 
mon  V.  Kimball  (1875)  92  U.  S.  362, 
23  L.  Ed.  483;  In  re  Myers  (D.  G. 
1900)  99  Fed.  691,  3  Am.  Bankr.  Rep. 
760;  In  re  Little  (D.  G.  1901)'  110 
Fed.  621,  6  Am.  Bankr.  Rep.  681; 
In  re  Meyer  (D.  G.  1901)  107  Fed.  86, 
5  Am.  Bankr.  Rep.  593;  In  re  Kalter 
(D.  G.  1900)  2  Nat  Bankr.  News,  264; 
In  re  Petrie  (D.  C.  1871)  7  N.  B.  R. 
332,  Fed.  Gas.  No.  11,040;  Blair  v. 
Allen  (G.  G.  1874)  Fed.  Gas.  No.  1,- 
483;  Booth  v.  Prete  (1909)  81  Conn. 
636,  71  AtL  938,  20  L.  R.  A.  (N.  8.) 
863,  15  Ann.  Cas.  306;  Steinhardt  v. 
National  Park  Bank  (1907)  120  App. 
Div.  255,  105  N.  Y.  Supp.  23;  Whitak- 
er  V.  Growder  State  Bank  (1910)  26 
Okl.  786,  110  Pac  776;  West  v.  Bank 
of  Lahoma  (1906)  16  OkL  328,  85  Pac. 
469;  Toof  v.  City  Nat  Bank  (O.  G. 
A.  1913)  206  Fed.  250,  30  Am.  Bankr. 
Rep.  79;  In  re  Wright-Dana  Hardware 


Co.  (G.  G.  A.  1914)  212  Fed.  897; 
Conquest  v.  Broadway  Nat  Bank 
(Tenn.  1916)  183  S.  W.  160;  Ghisholm 
V.  First  Nat  Bank  of  Le  Roy  (1915) 
269  lU.  110,  109  N.  E.  657.  A  deposit 
with  a  bank  before  the  beginning  of 
bankruptcy  proceedings  would  not  be 
such  a  transfer  as  would  be  unavailable 
as  a  set-off,  unless  it  were  fraudulent 
as  against  creditors  and  not  valid  as 
the  basis  of  any  legal  claims.  In  re 
Radley  Steel  Const  Co.  (D.  G.  1914) 
212  Fed.  462. 

A  bank  is  entitled  to  set  off  against 
the  balance  due  to  the  bankrupt  on  his 
deposit  account  any  debt  or  claim  which 
it  holds  against  him,  if  fixed  and  abso- 
lute, although  not  due  at  the  date  of 
the  bankruptcy.  Germania  Savings 
Bank  &  Trust  Go.  v.  Loeb  (1911)  188 
Fed.  285,  110  G.  G.  A.  263,  26  Am. 
Bankr.  Rep.  238;  De  Long  v.  Me- 
chanics' &  Metals'  Nat  Bank  (1915) 
168  App.  Div.  525,  153  N.  Y.  Supp. 
1010;  Shields  v.  John  Shields  Const 
Go.  (N.  J.  1910)  89  Atl.  1022.  Notes 
of  the  bankrupt  discounted  by  the  bank 
prior  to  the  filing  of  the  petition  in 
bankruptcy  may  be  set  off  against  his 
deposit  account,  whether  matured  or 
not  at  the  date  of  the  adjudication  in 
bankruptcy.  Frank  v.  Mercantile  Nat 
Bank  (1905)  100  App.  Div.  449,  91  N. 
Y.  Supp.  488,  affirmed  (1905)  182  N.  Y. 
264,  74  N.  E.  841,  108  Am.  St  Rep. 
805.  The  bankrupt's  liability  as  in- 
dorser  of  a  note  held  by  the  bank  may 
be  set  off  against  his  deposit  account, 
though  such  liability  did  not  become 
absolute  untU  after  the  filing  of  the 
petition.  In  re  Philip  Semmer  Glass 
Go.  (1905)  135  Fed.  77,  67  G.  G.  A. 
551,  14  Am.  Bankr.  Rep.  25.  ' 

Although  the  deposit  account  may 
have  been  transferred  on  the  books  of 
the  bank  to  an  assignee  for  creditors 
or  a  receiver,  or  even  to  the  trustee 
in  bankruptcy,  yet  if  there  has  been  no 
actual  payment  of  the  money  nor  any 
change  of  possession,  it  is  not  too  late 
to  claim  the  right  of  set-off.  In  re 
Myers  (D.  C.  1900)  99  Fed.  691,  3 
Am.  Bankr.  Rep.  760.  Compare  Pear- 
sail  V.  Nassau  Nat  Bank  (1902)  74 
App.  Div.  89,  77  N.  Y.  Supp.  11. 
Where  a  bank,  holding  a  note  of  the 
bankrupt  and  also  having  funds  of  his 
on  deposit  sufficient  to  satisfy  it,  paid 
over  the  entire  fund  to  the  trustee 
in  bankruptcy,  through  oversight,  with- 
out first  satisfying  the  note,  it  was 
entitled  to  recover  the  amount  of  the 
note  from  the  trustee  in  a  court  of 
equity,  without  first  offering  to  satisfy 
the  note  or  bringing  it  into  court  for 
cancellation.  Union  Nat  Bank  v.  Mc- 
Key  (1900)  102  Fed.  662,  42  C.  G. 
A.  583. 

If  a  bank,  after  the  commencement 
of  proceedings  in  bankruptcy,  collects 
money  on  drafts  deposited  with  it  by 
the  bankrupt  before  that  time,  it  may 
apply  the  money  towards  the  payment 
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of  a  note  of  the  bankrupt  held  by  it. 
In  re  Farnsworth  (D.  C.  1873)  6  Biss. 
223,  14  N.  B.  R.  148,  Fed.  Gas.  No: 
4,673.  And  see  In  re  Northrup  (D.  G. 
1907)  152  Fed.  763,  18  Am.  Bankr.  Rep. 
335.  But  compare  Gontinental  &  Gom- 
merdal  Trust  &  Sayings  Bank  y.  Ghi- 
eago  Title  &  Trust  Go.  (1912)  199  Fed. 
704,  118  G.  G.  A.  142.  And  a  firm  note 
to  a  bank,  assumed  by  an  insolyent 
partner  on  the  dissolution  of  the  firm, 
becomes  his  indiyidual  indebtedness, 
so  that  such  debt  and  the  amount  due 
to  him  as  a  depositor,  independent  of 
any  partnership  consideration,  become 
mutual  debts  within  the  meaning  of  the 
bankruptcy  law.  Hooks  y.  Gila  Valley 
Bank  &  Trust  Go.  (1909)  12  Ariz.  315, 
100  Pac.  806. 

Where,  on  motion  of  the  receiyer  to 
compel  a  bank  to  turn  oyer  a  deposit 
by  the  bankrupt,  the  bank  claims  a 
right  to  hold  the  deposit  by  way  of 
set-off  on  claims  not  yet  matured,  its 
right  to  refuse  a  check  of  the  depositor 
or  the  order  of  the  court  as  to  disposi- 
tion of  the  deposit  depends  on  whether 
a  claim  of  the  nature  of  the  one  set 
up  is  proyable  against  the  estate.  In 
re  Radley  Steel  Gonst  Go.  (D.  G.  1914) 
212  Fed.  462.  A  liability  as  indorser, 
where  the  principal  is  solyent,  cannot 
be  set  off  against  a  bank  deposit  by 
^  the  indorser  on  his  bankruptcy.  Ex 
parte  Howard  Nat.  Bank  (D.  G.  1876) 
Fed.  Gas.  No,  6,764. 

A  bank  will  not  be  allowed  to  set 
off  a  deposit  made  by  a  bankrupt  short- 
ly prior  to  the  bankruptcy  against  a 
previous  indebtedness  of  the  bankrupt 
contrary  to  the  agreement  under  which 
the  deposit  was  made.  Farmers*  & 
Merchants'  State  Bank  of  Waco,  Tex., 
V.  Park  (1914)  209  Fed.  613,  126  G.  G. 
A.  607.  A  bank  will  not  be  allowed  to 
set  off  its  claim  against  a  deposit  made 
by  the  bankrupt,  where  the  money  was 
deposited  under  an  agreement  that  the 
bankrupt  should  use  it  to  pay  salary 
checks  and  pay  roll  checks  and  for 
certain  other  specified  purposes.  Con- 
tinental &  Commercial  Trust  &  Say. 
Bank  v.  Chicago  Title  &  Trust  Go. 
(1912)  199  Fed.  704,  118  G.  G.  A.  142. 
Nor  where  the  bank  received  a  deposit 
from  a  customer  merely  for  safe-keep- 
ing, the  money  to  be  ultimately  ap- 
propriated for  the  benefit  of  his  cred- 
itors, and  the  bank  knew  him  to  be 
insolvent  Lynam  y.  Belfast  Nat.  Bank 
(1904)  98  Me.  448,  67  Ati.  799.  Where 
the  treasurer  of  a  town  deposited  mon- 
ey in  a  bank  which  failed,  and  town 
warrants  paid  with  the  bank's  money 
were  in  the  hands  of  the  bank  at  the 
time  of  its  bankruptcy,  and  the  trustee 
in  bankruptcy  obtained  the  warrants, 
it  was  held  that,  although  the  town 
was  liable  to  him  on  the  warrants,  no 
right  to  set-off  could  exist  in  favor  of 
the  treasurer  and  the  sureties  on  his 
bond.  Town  of  Cicero  v.  Grisko  (1909) 
240  111.  220,  88  N.  B.  478.  Surety  for 
H.  Bank,  a  county  depository,  operated 
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by  a  partnership,  could  not  offset,  in  salt 
by  the  partnersliip's  trustee  in  bank- 
ruptcy on  notes,  an  amount  which 
surety  had  paid  the  county  treasurer 
for  loss  of  county  funds  deposits  after 
a  partner's  death,  whether  or  not  sure- 
ty knew  deceased  was  a  partner;  he 
being  chargeable  with  notice.  In  re 
Hallock  (D.  G.  1915)  226  Fed.  821. 

The  mutual  accounts  between  a  bank- 
rupt and  his  bank  of  deposit  are  closed 
by  operation  of  law  at  the  time  when 
the  petition  in  bankruptcy  is  filed,  and 
no  right  of  set-off  exists  in  the  bank  as 
to  deposits  made  after  that  time,  even 
though  neither  party  knew  of  the  filing 
of  the  petition  when  the  deposit  was 
made.  In  re  Michaelis  &  lindeman 
(D.  G.  1912)  196  Fed.  718. 

Where  a  bank  claims  a  set-off  against 
the  claim  of  the  bankrupt's  trustee  for 
money  on  deposit,  its  claim  arising  out 
oi  the  bankrupt's  alleged  conversion  of 
certain  property  of  which  the  bank  was 
the  real  owner,  the  claim  can  be  ad- 
judicated only  in  a  plenary  suit,  and 
cannot  be  reached  by  a  summary  order. 
In  re  Boston -Gerrillos  Mines  Corp.  (D. 
G.  1913)  206  Fed.  794,  30  Am.  Bankr. 
Rep.  739.  Owners  of  securities  in  the 
hands  of  bankrupts,  who  were  brokers, 
which  had  been  wrongfully  pledged  as 
collateral  for  a  bank  loan,  and  were 
sold  by  the  bank,  held  subrogated  to  the 
bank's  right  of  set-off  with  respect  to 
a  general  balance  to  the  credit  of  the 
bankrupts  in  their  deposit  account  In 
re  Leavitt  &  Grant  (G.  G.  A.  1914) 
215  Fed.  901. 

On  the  bankruptcy  of  a  bank  or  bank- 
er, a  depositor,  having  a  balance  to 
the  credit  of  his  deposit  account,  is  en- 
titled to  set  off  the  same  against  a  note 
on  which  he  is  indebted  to  the  bank. 
In  re  Shults  (D.  G.  1904)  132  Fed.  573, 
13  Am.  Bankr.  Rep.  84;  Winslow  v. 
BUss  (1870)  3  Lans.  (N.  Y.)  220. 

10.  Unpaid  stock  subsorlptionSd^A 
stockholder  indebted  to  a  bankrupt  cor- 
poration for  unpaid  shares  of  stock 
cannot  set  off  against  such  liability 
a  debt  due  to  him  from  the  corpora- 
tion. Sawyer  v.  Hoag  (1873)  17  Wall. 
610,  21  L.  Ed.  731;  Scammon  v.  Kim- 
ball (1875)  92  U.  S.  362,  23  K  Ed. 
483;  Id.  (G.  G.  1873)  8  N.  B.  R.  337, 
Fed.  Gas.  No.  12,436;  In  re  Howe  Mfg. 
Go.  (D.  G.  1912)  193  Fed.  524,  27 
Am.  Bankr.  Rep.  477;  Kiskadden  v. 
Steinle  (1913)  203  Fed.  375,  121  C.  C. 
A.  559,  29  Am.  Bankr.  Rep.  346. 
Where  the  trustee  of  a  bankrupt  insur- 
ance company  sues  a  stockholder  for 
the  unpaid  balance  of  his  subscription 
to  its  capital,  the  latter  cannot  set  off 
a  claim  against  the  company  for  a  loss 
under  its  policy.  Scammon  v.  Kim- 
ball (G.  G.  1873)  Fed.  Gas.  No.  12,436. 
The  claim  of  a  creditor  of  a  bankrupt 
corporation,  who  is  also  a  stockholder 
and  indebted  to  the  corporation  on  an 
unpaid  stock  subscription,  should  not  be 
allowed  until  such  indebtedness  has 
been  collected,  and,  if  uncollectible,  the 
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amount  may  be  applied  on  his  claim  as 
an  equitable  set-off.  Kiskadden  t. 
Steinle  (1918)  203  Fed.  376,  121  G.  O. 
A.  559.  The  fact  that  stockholders  of 
a  bankrupt  corporation  are  also  holders 
of  its  bonds,  and  as  such  entitled  to 
share  in  the  distribution  of  the  estate, 
does  not  entitle  them  to  set  off  their 
daims  as  such  in  a  suit  acrainst  them 
by  the  trustee  in  bankruptcy  to  recover 
unpaid  subscriptions.  Babbitt  v.  Read 
(C.  C.  1909)  173  Fed.  712,  23  Am. 
Bankr.  Bep.  254.  The  trustee  of  a 
bankrupt  corporation  may  interpose  as 
a  set-off  against  the  claim  of  a  stock- 
holder a  claim  against  him  for  the  dif- 
ference between  the  value  of  property 
turned  over  by  him  in  payment  for  his 
stock  and  the  nominal  value  of  the 
stock,  and  the  court,  in  the  interest  of 
creditors,  will  scrutinize  with  care  the 
integrity  and  fairness  of  the  transaction. 
In  re  Royce  Dry  Goods  Co.  (D.  C. 
1904)  133  Fed.  100,  13  Am.  Bankr. 
Rep.   257. 

II.  Set-off  against  trustee^— A  trus- 
tee in  bankruptcy  has  no  other  or 
greater  rights  than  the  bankrupt  had 
when  he  became  bankrupt;  and  hence 
when  a  third  person  had  at  that  time 
a  right  as  against  the  bankrupt  to  a 
credit,  he  is  entitled  to  assert  such  right 
in  a  suit  against  him  by  the  trustee. 
Wasey  v.  Whitcomb  (1911)  167  Mich. 
58,  132  N.  W.  572.  And  for  the  pur- 
pose of  a  set-off  in  such  a  suit,  it  is 
immaterial  that  the  creditor  has  not 
proved  his  claim  in  bankruptcy  or  that 
the  year  allowed  for  that  purpose  has 
expired.  Norfolk  &  W.  Ry.  Co.  v. 
Graham  (1906)  145  Fed.  809,  76  C.  O. 
A.  386,  16  Am.  Bankr.  Rep.  610; 
Wagner  v.  Bumham  (1909)  224  Pa. 
586,  73  AtL  990.  A  party  against 
whom  a  judgment  has  been  rendered  in 
favor  of  the  truste  may,  by  proper  pro- 
ceedings in  equity,  be  allowed  to  offset 
against  the  same  a  claim  allowed  in 
his  favor  against  the  bankrupt.  Too- 
tle-Weakley  Millinery  Co.  v.  Billingsley 
(1905)  74  Neb.  531,  105  N.  W.  85. 
The  provision  of  the  statute  in  relation 
to  the  set-off  of  mutual  debts  or  credits 
is  broad  enough  to  include  a  liability 
on  the  part  of  a  creditor  which  has  ac- 
crued to  a  trustee  in  bankruptcy  as 
such,  though  not  to  the  bankrupt  him- 
self, when  the  creditor's  claim  and  such 
liability  are  mutual.  In  re  Crystal 
Spring  Bottling  Co.  (D.  C.  1900)  100 
Fed.  265,  4  Am.  Bankr.  Rep.  55.  In 
an  action  by  a  trustee  in  bankruptcy  to 
recover  the  price  of  certain  live  stock, 
where  defendant  set  up  as  a  counter- 
^aim  a  demand  for  services  rendered 
by  him  in  keeping  the  stock  before  and 
after  the  time  when  the  trustee  acquir- 


ed title  thereto,  it  was  held  that  so 
much  of  the  claim  as  related  to  serv- 
ices rendered  before  the  plaintiff  ac- 
quired title  was  not  a  valid  claim 
against  the  estate,  and  could  not  be  al- 
lowed as  a  counterclaim,  but  otherwise 
as  to  so  much  of  the  claim  as  related 
to  services  rendered  after  the  plaintiff 
acquired  title  to  the  property.  Moran 
V.  Bogert  (1875)  3  Hun  (N.  T.)  603. 
A  claim  based  on  a  breach  of  contract 
by  a  bankrupt  after  the  bankruptcy  is 
not  available  as  counterclaim  against  a 
clidm  for  services  or  materials  supplied 
by  the  trustee  in  bankruptcy,  while 
continuing  a  contract  partly  performed 
by  the  bankrupt,  because  of  want  of 
mutuality,  though  the  claim  is  avail- 
able as  against  any  daim  of  the  bank- 
rupt set  up  by  the  trustee.  Howard  v. 
Magazine  &  Book  Co.  (1911)  147  App. 
Div.  335,  131  N.  Y.  Supp.  916. 

12.  Suit  to  recover  preferance.— In  a 
suit  by  a  trustee  in  bankruptcy  to  re- 
cover an  unlawful  preference,  the  cred- 
itor will  not  be  allowed  to  set  off  the 
debt  in  respect  to  which  the  preferen- 
tial transfer  of  property  or  payment 
was  made.  Western  Tie  &  Timber  Co. 
v.  Brown  (1904)  129  Fed.  728,  64  C. 
C.  A.  256,  12  Am.  Bankr.  Rep.  Ill; 
Moody  V.  Chicago  Title  &  Trust  Co. 
(1907)  138  lU.  App.  233;  Harris  v. 
Second  Nat.  Bank  (1903)  110  Tenn. 
239,  75  S.  W.  1053;  Schmidt  v.  Bank 
of  Commerce  (1910)  15  N.  Mex.  470, 
110  Pac.  613,  33  L.  R.  A,  (N.  S.)  558. 
Nor  will  he  be  entitled  to  credit  for 
services  rendered  or  disbursements 
made  in  caring  for  or  disposing  of  the 
property  in  question.  Ommen  v.  Tall- 
cott  (D.  C.  1909)  175  Fed.  261,  23 
Am.  Bankr.  Rep.  672.  So  a  court  of 
equity,  in  a  suit  by  the  trustee  in  bank- 
ruptcy to  recover  a  preference,  will  not 
entertain  a  cross-bill  for  the  recovery 
by  the  defendant  of  the  amount  of  the 
dividend  to  which  he  claims  to  be  en- 
titled from  the  bankrupt  estate,  but  will 
require  him  to  prove  his  claim  in  the 
bankruptcy  court,  though  it  may  permit 
him,  on  the  giving  of  security,  to  retain 
in  his  hands  sufficient  of  the  amount 
which  the  complainant  is  entitled  to  re- 
cover to  cover  his  dividend  in  case  his 
claim  shall  be  allowed.  Ommen  v.  Tall- 
cott  (D.  C.  1909)  175  Fed.  259,  23  Am. 
Bankr.  Rep.  570.  Nor  is  this  rule  con- 
fined to  cases  in  which  the  trustee  is 
forced  to  bring  suit  in  order  to  avoid 
the  preference.  It  is  likewise  applica- 
ble where  he  opposes  the  allowance  of 
a  claim  filed  by  a  creditor,  on  the 
ground  that  the  ^creditor  has  received 
a  preference  which  he  has  not  surren- 
dered. In  re  Christensen  (D.  C.  1900) 
101  Fed.  802,  4  Am.  Bankr.  Rep.  202. 


§  9653.  (Act  July  1,  1898,  c.  541,  §  69.)    Possession  of  property. 

Possession  of  Property. — s.  A  judge  may,  upon  satisfactory  proof, 
by  affidavit,  that  a  bankrupt  against  whom  an  involuntary  peti- 
tion has  been  filed  and  is  pending  has  committed  an  act  of  bank- 
ruptcy, or  has  neglected  or  is  neglecting,  or  is  about  to  so  neglect 
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his  property  that  it  has  thereby  deteriorated  or  is  thereby  deteriorat- 
ing or  is  about  thereby  to  deteriorate  in  value,  issue  a  warrant  to 
the  marshal  to  seize  and  hold  it  subject  to  further  orders.  Before 
such  warrant  is  issued  the  petitioners  applying  therefor  shall  enter 
into  a  bond  in  such  an  amount  as  the  judge  shall  fix,  with  such  sure- 
ties as  he  shall  approve,  conditioned  to  indemnify  such  bankrupt  for 
such  damages  as  he  shall  sustain  in  the  event  such  seizure  shall  prove 
to  have  been  wrongfully  obtained.  Such  property  shall  be  released, 
if  such  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by 
the  judge,  with  such  sureties  as  he  shall  approve,  conditioned  to  turn 
over  such  property,  or  pay  the  value  thereof  in  money  to  the  trustee, 
in  the  event  he  is  adjudged  a  bankrupt  pursuant  to  such  petition. 
(30  Stat.  565.) 

Notes  of  Deolaioiui 


1.  Custody  and  control  of  property. 

2.  Rights  and  duUes   of  bankrupt  before 

appointment  of  trustee. 

8.    Jurisdiction  in  voluntary  cases. 

4.  Warrant  and  seizure  before  adjudica- 
tion. 

6.  Seizure  of  property  In  hands  of  third 
person. 

6.  Remedies      against      marshal      seizing 

property  of  stranger. 

7.   Suit  for  damages  In  state  court. 

8.  Restraining    waste    or    disposition    of 

property  by   bankrupt. 

9.  Restraining  interference  with  property 

by  third  persons. 

10.  Ekijoinlng  levy  or  judicial  sale. 

11.  Enjoining  seizure  under  replevin. 

12.  Restraining      proceedings       In       state 

courts. 

IS.    Indemnity    bond    by   petitioning    cred- 
itors. 

14.    Forthcoming  bond  by  bankrupt. 

1.  Custody  and  control  of  property w— 

An  estate  in  bankruptcy  is  regarded 
as  in  the  custody  and  aubject  to  the  ex- 
clusive jurisdiction  of  the  court  of 
bankruptcy  from  the  time  of  the  filing 
of  the  petition.  Oorbett  v.  Riddle 
(1913)  209  Fed.  811,  126  C.  C.  A.  535; 
Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Co.  (1911)  222  U.  S.  300,  32  Sup. 
Ct  96,  56  L.  Ed.  208,  27  Am.  Bankr. 
Rep.  262;  In  re  Walsh  Bros.  (D.  C. 
1908)  159  Fed.  560,  20  Am.  Bankr. 
Rep.  472;  Whittlesey  v.  Philip  Becker 
&  Co.  (1911)  142  App.  Div.  313,  126 
N.  T.  Supp.  1046;  Smith  y.  Berman 
(1910)  8  Ga.  App.  262.  68  S.  B.  1014; 
Gage  Lumber  Co.  v.  McEIdowney  (O. 
C.  A.  1913)  207  Fed.  255.  30  Am. 
Bankr.  Rep.  251.  The  removal  and  ' 
concealment  by  third  persons  of  prop- 
erty, in  contemplation  of  the  appoint- 
ment of  a  receiver  in  bankruptcy,  and 
after  the  filing  of  the  petition,  is  a  con- 
tempt against  the  court  of  bankruptcy. 
In  re  Iron  Clad  Mfg.  Co.  (D.  C.  1912) 
193  Fed.  781.  Property  of  which  the 
bankruptcy  court  has  taken  possession 
through  its  trustee  is  withdrawn  from 
the  jurisdiction  of  all  other  courts,  and 
cannot  be  taken  from  the  trustee's  pos- 
session on  process  from  a  state  court. 
Meek  v.  Eggerman  (Okl.  1916)  155  P. 
522. 

2.  Rights  and  duties  of  bankrupt  be- 
fore appointment  of  trustee.— ^After  the 

.  adjudication  in  bankruptcy  and  before 
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the  appointment  and  qualification  of  t 
trustee,  the  title  to  the  bankrupt's 
property  remains  unchanged;  it  is  not 
divested  until  there  is  a  trustee  to  take 
it.  Schoenthaler  v.  Rosskam  (1903) 
107  m.  App.  427.  The  bankrupt  is  not 
to  be  regarded  as  civiliter  mortuus  dar- 
ing this  period.  Plant  y.  €k>rham  Mfg. 
Co.  (D.  C.  1909)  174  Fed.  852,  23  Am. 
Bankr.  Rep.  42.  Until  a  trustee  is  ap- 
pointed, the  bankrupt  has  the  right  to 
pursue  all  proper  legal  measures  for 
securing  and  preserving  the  estate. 
Hampton  v.  Rouse  (1874)  22  WalL 
263,  22  L.  Ed.  755;  Blake  y.  Francis- 
Valentine  Co.  (D.  C.  1898)  89  Fed. 
691,  1  Am.  Bankr.  Rep.  372;  March  v. 
Heaton  (D.  C.  1868)  2  N.  B.  R  180, 
Fed.  Cas.  No.  9,061;  Myers  v.  Calla- 
ghan  (C.  C.  1881)  5  Fed.  726;  In  re 
Bowie  (D.  C.  1868)  1  N.  B.  R  628» 
Fed.  Cas.  No.  1,728;  Jones  v.  Leach 
(D.  C.  1868)  1  N.  B.  R.  595,  Fed.  Cas. 
No.  7,475;  In  re  Jessup  (D.  O.  1884) 
19  Fed.  94;  In  re  Steadman  (D.  0. 
1873)  8  N.  B.  R.  319,  Fed.  Cas.  No. 
13,330.  The  bankrupt  may  file  a  peti- 
tion to  enjoin  the  enforcement  of  t 
judgment  against  the  property.  In  re 
Bowie  (D.  C.  1868)  1  N.  B.  R  628» 
Fed.  Cas.  No.  1.728.  Or  to  restram  a 
sheriff  from  selling  under  a  levy.  Jones 
V.  Leach  (D.  C.  1868)  1  N.  B.  R.  595, 
Fed.  Cas.  No.  7,475.  The  bankrupt 
may  redeem  his  land  from  a  tax  sale. 
Hampton  v.  Rouse  (1874)  22  WalL 
263,  22  L.  Ed.  755.  He  may  maintain  t 
suit  for  damages  occasioned  by  an  un- 
lawful judicial  sale  of  a  portion  of  the 
property.  Johnson  ▼.  Collier  (1912) 
222  U.  S.  538,  32  Sup.  Ct.  104,  56  L 
Ed.  306.  He  is  the  proper  person  to 
be  notified  of  the  dishonor  of  notes  or 
bills  on  which  he  is  an  indorser,  and 
is  competent  to  waive  demand  and  no- 
tice. Ex  parte  Tremont  Nat.  Bank 
(D.  C.  1875)  Fed.  Cas.  No.  14,169.  If 
the  bankrupt  dies  before  the  appoint- 
ment of  a  trustee,  the  trust  and  duty 
of  holding  and  preserving  the  property 
devolve  upon  hin  heirs.  Ferguson  r. 
Dent  (C.  C.  1885)  24  Fed.  412. 

By  reason  of  the  exclusive  nature  of 
the  bankruptcy  act,  the  manner  of  its 
enforcement,  and  the  forum  in  which  it 
is  enforced,  creditors  obtain  rights  hi 
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the  assets  and  property  of  their  insol- 
vent debtors,  of  which  they  may  not 
be  deprived  by  the  voluntary  action  of 
the  debtors.  In  re  Heleker  Bros.  Mer- 
cantile Co.  (D.  G.  1914)  216  Fed.  963. 
And  after  the  filing  of  the  petition  in 
bankruptcy,  the  bankrupt  is  not  justi- 
fied in  selling  any  portion  of  his  prop- 
erty, even  for  the  purpose  of  raising 
money  to  pay  lawful  fees,  unless  by 
leave  of  the  court.  In  re  Pryor  (I>. 
C.  1868)  Fed.  Cas.  No.  11,457;  In  re 
Jessup  (D.  G.  1884)  19  Fed.  94.  See 
Shipman  v.  Daubert  (1879)  7  Mo.  App. 
576.  And  compare  In  re  Livingston  & 
Turk  (G.  G.  A  1913)  205  Fed.  364,  30 
Am.  Bankr.  Rep.  531.  The  bankruptcy 
court  has  no  jurisdiction  to  punish  the 
bankrupt  as  l^r  contempt,  where,  sub- 
sequent to  the  adjudication,  he  sold 
and  disposed  of  certain  of  his  assets 
and  converted  the  money  to  his  own 
use,  while  holding  his  property  subject 
generally  to  the  orders  of  the  court, 
but  his  act  in  selling  it  not  being  in  vi- 
olation of  any  particular  order.  In  re 
Probst  (G.  G.  A  1913)  205  Fed.  612. 
30  Am.  Bankr.  Rep.  600.  Where  a 
partner  was  a  trustee  in  bankruptcy, 
and  his  copartners  secured  an  injunc- 
tion against  his  delivery  to  his  succes- 
sor of  alleged  partnership  funds  receiv- 
ed by  the  trustee,  the  funds,  having 
been  received  by  the  successor  without 
notice,  are  no  longer  subject  to  the  ju- 
risdiction of  the  state  court.  Brous- 
sard  V.  Le  Blanc  (1916)  182  S.  W.  78. 
If  the  property  is  perishable,  or  must 
be  sold  at  once  for  fear  of  deteriora- 
tion, the  court  ^nH  order  the  marshal 
to  sell  it,  and  the  bankrupt  cannot  be- 
come the  purchaser.  March  v.  Heaton 
(D.  C.  1868)  Fed.  Gas.  No.  9,061. 

3.  Jurisdiotion   in  voluntary  cases^— 

Though  this  section  relates  in  terms 
only  to  "a  bankrupt  against  whom  an 
involuntary  petition  has  been  filed,"  yet 
in  voluntary  cases,  if  circumstances 
make  it  necessary  or  proper  that  the 
court  should  take  actual  charge  of  the 
property  by  a  receiver  or  the  marshal, 
pending  the  appointment  of  a  trustee,  it 
has  power  to  do  so.  The  Ironsides  (D. 
C.  1869)  Fed.  Cas.  No.  7,069.  Where 
a  bankrupt,  after  the  filing  of  the  peti- 
tion, absconded  from  the  jurisdiction 
and  was  arrested  in  a  distant  city,  and 
there  subjected  to  search,  resulting  in 
the  discovery  on  his  person  of  a  large 
sum  of  money  belonging  to*  his  estate 
in  bankruptcy,  which  was  claimed  by 
his  receiver,  it  was  held  that  the  court 
was  not  required  to  order  the  restora- 
tion of  the  money  to  the  bankrupt,  on 
the  ground  that  the  search  had  been 
unlawful,  since  it  would  then  have  pow- 
er immediately  to  order  him  to  surren- 
der it  to  the  receiver.  In  re  A.  Muaica 
&  Son  (D.  C.  1913)  205  Fed.  413,  30 
Am.  Bankr.  Rep.  556.  Under  the  pro- 
visions of  this  section  and  of  section  2, 
Bubd.  3  (ante,  §  9586),  the  bankruptcy 
court  is  limited  to  the  appointment  of  a 
receiver  "to  take  charge  of  the  prop- 
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erty  of  the  bankrupt"  pending  the  elec- 
tion of  a  trustee.  Greenhall  v.  Hur- 
witx  (1913)  141  N.  T.  S.  914,  80  Misc. 
Rep.  186. 

4.  Warrant  anri  aeiznre  before  adjo- 
dioation.— A  warrant  for  the  sequestra- 
tion of  the  bankrupt's  property  may  is- 
sue before  the  adjudication  where  he 
has  disposed  of  a  part  of  his  assets  and 
has  expressed  an  intention  of  going 
abroad.  In  re  Hale  (D.  G.  1878)  18  N. 
B.  R.  335,  Fed.  Gas.  No.  5,911;  In  re 
GUrk  (D.  G.  1878)  17  N.  B.  R.  554, 
Fed.  Gas.  No.  2,811. 

The  practice  of  uniting  in  one  peti- 
tion a  prayer  for  an  adjudication  in  in- 
voluntary bankruptcy  against  the  debt- 
or and  a  prayer  for  a  warrant  directing 
the  marshal  to  seize  and  hold  his  prop- 
erty pending  the  adjudication  is  con- 
demned. The  proceedings  for  such 
warrant  and  in  execution  thereof  are 
separate  and  distinct  from  the  petition 
in  bankruptcy,  and  must  be  prosecuted 
by  separate  petition.  In  re  Kelly  (D. 
G.  1890)  91  Fed.  504,  1  Am.  Bankr. 
Rep.  306.'  The  application  for  a  war- 
rant is  to  be  supported  by  affidavits, 
and  these  must  set  forth  fully  and  spe- 
cifically all  the  essential  facts,  includ- 
ing the  insolvency  of  the  debtor,  and 
the  facts  constituting  the  alleged  act 
of  bankruptcy  or  neglect  of  his  proper- 
ty. In  re  Kelly  (D.  C.  1899)  91  Fed. 
504,  1  Am.  Bankr.  Rep.  306.  It  is  not 
a  sufficient  compUance  with  the  stat- 
ute where  the  application  is  supported 
merely  by  an  affidavit  of  the  bankrupt 
that  he  waives  proof  of  the  necessary 
facts  and  consents  to  the  issuance  of 
the  warrant  In  re  Sarsar  (D.  G.  1903) 
120  Fed.  40,  9  Am.  Bankr.  Rep.  578. 
Where  the  affidavits  show  the  neces- 
sary facts,  the  warrant  will  not  be  va- 
cated where  such  facts  are  not  dis- 
proved, and  it  appears  that  the  pur- 
pose of  the  bankrupt  in  moving  to  va- 
cate the  warrant  is  merely  to  deprive 
the  marshal  of  his  fees.  In  re  Glark 
(D.  G.  1878)  17  N.  B.  R.  554,  Fed. 
Gas.  No.  2,811. 

If  the  marshal,  acting  merely  as  the 
messenger  of  the  court,  has  taken  pos- 
session of  the  bankrupt's  property,  but 
without  any  order  of  court  to  that  ef- 
fect, his  possession  is  not  that  of  the 
court  of  bankruptcy.  The  Ironsides 
(D.  G.  1869)  Fed.  Gas.  No.  7,069. 
Property  in  the  custody  of  the  marshal, 
under  a  warrant  in  bankruptcy,  may 
be  insured  under  the  direction  of  the 
judge  or  referee.  In  re  Garow  (D.  G. 
1871)  4  N.  B.  R.  543,  Fed.  Gas.  No. 
2,426. 

5.  8elzar«  of  property  in  hands  of 
third  persoHd— The  marshal  will  be  jus- 
tified in  taking  possession  not  only  of 
such  property  of  the  bankrupt  as  may 
remain  in  the  latter's  own  hands,  but 
also  of  all  property  actually  belonging 
to  the  bankrupt  which  may  be  found  in 
the  possession  of  third  persons  holding 
it  as  the  bankrupt's  agents,  custodians, 
Off    bailees.      Feibelman    ▼.    Packard 
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(1888)  lOG  tf.  S.  421,  3  Sup.  Gt  289,  27 
L.  Ed.  984;  Sharpe  T.  Doyle  (1880) 
102  U.  S.  686,  26  L.  Ed.  277;  In  re 
White  (D.  C.  1913)  205  Fed.  393,  29 
Am.  Bankr.  Rep.  358;  In  re  Franklin 
Suit  &  Skirt  Co.  (D.  O.  1912)  197  Fed. 
591,  28  Am.  Bankr.  Rep.  278.  A  mar- 
shal appointed  to  take  charge  of  the 
property  of  an  alleged  bankrupt  has  the 
right  to  seize  property  in  the  posses- 
FTion  of  a  third  person,  even  though  the 
latter  claims  it  adversely,  where  there 
is  reason  to  believe  that  it  actually  be- 
longs to  the  bankrupt's  estate;  and  the 
bankruptcy  court  has  jurisdiction  to 
determine  the  title  thereto,  and  if  the 
adverse  claimant  files  a  petition  for  its 
recovery  in  the  bankruptcy  court,  he 
thereby  assents  to  the  jurisdiction  of 
that  court  summarily  to  determine  his 
rights.  Further,  the  fact  that  property 
was  unlawfully  taken  from  one  in  pos- 
session of  it  by  state  ofiicers,  by  an  un- 
reasonable or  unlawful  search  and  seiz- 
ure, affords  no  reason  why  it  may  not 
be  lawfully  seized  while  in  the  posses- 
sion of  such  authorities  by  the. marshal 
acting  as  receiver  in  bankruptcy.  Le 
Master  v.  Spencer  (C.  C.  A.  1913)  203 
Fed.  210,  29  Am.  Bankr.  Rep.  264. 
But  on  motion  in  bankruptcy  to  require 
third  parties  to  turn  over  property,  al- 
leged to  belong  to  the  bankrupt,  to  the 
receiver,  specific  proof  must  be  made  as 
to  the  identity  or  value  of  the  property; 
and  a  search  of  a  third  person's  premis- 
es for  property  belonging  to  the  bank- 
rupt is  proper  only  as  to  specific  prop- 
erty or  to  obtain  known  assets  of  the 
bankrupt  In  re  Iron  (31ad  Mfg.  Ck>. 
(D.  0.  1912)  193  Fed-  781. 

Property  of  a  bankrupt  in  the  hands 
of  third  persons  is  included  within  the 
provisions  of  the  statute,  so  that  it  may 
be  seized  by  the  marshal,  where  the 
possessor's  title  rests  upon  a  founda- 
tion which  is  void  or  voidable  under  the 
bankruptcy  act,  as  in  the  case  of  a  pur- 
chaser from  an  assignee  under  a  gener- 
al assignment  for  creditors,  which  as- 
signment was  itself  an  act  of  bankrupt- 
cy, and  the  sale  having  been  made  be- 
fore the  appointment  of  a  trustee  in 
bankruptcy,  but  after  and  with  notice 
of  the  filing  of  the  petition  in  bankrupt- 
cy. Bryan  v.  Bemheimer  (1901)  181 
U.  S.  188,  21  Sup.  Ct.  557,  45  L.  Ed. 
814,  5  Am.  Bankr.  Rep.  623.  CONTRA, 
In  re  Rock  wood  (D.  C.  1899)  91  Fed. 
363, 1  Am.  Bankr.  Rep.  272;  In  re  Kel- 
ly (D.  C.  1899)  91  Fed.  504,  1  Am. 
Bankr.  Rep.  306;  Beach  v.  Macon  Gro- 
cery Co.  (1902)  116  Fed.  143,  63  C.  0. 
A.  463,  8  Am.  Bankr.  Rep.  751;  In  re 
Kolin  (1905)  134  Fed.  557,  67  O.  O.  A. 
481,  13  Am.  Bankr.  Rep.  581;  In  re 
Andre  (1905)  135  Fed.  736,  68  C.  0.  A. 
374,  13  Am.  Bankr.  Rep.  132.  And  see 
In  re  Gibson  (1908)  22  Okl.  867,  98 
Pac.  923.  The  marshal,  acting  under  a 
warrant,  is  justified  in  seizing  property 
in  the  hands  of  third  persons  not  only 
where  the  possessor  claims  under  an 
assignment  for  creditors,  but  also  where 
the  transfer  to  him  was  fraudulent  •r 

(11714) 


preferentiaL  Sharpe  t.  Doyle  (1880) 
102  U.  S.  686.  26  L:  Ed.  277;  Feibel- 
man  v.  Packard  (1883)  109  U.  S.  421,3 
Sup.  Ct.  289,  27  L.  Ed.  984;  In  re 
Rochford  (1903)  124  Fed.  182,  99  C. 
C.  A.  388,  10  Am.  Bankr.  Rep.  608; 
McNulty  V.  Feingold  (D.  C.  1904)  129 
Fed.  1001,  12  Am.  Bankr.  Rep.  338;  In 
re  Moody  (D.  C.  1904)  131  Fed.  525, 
12  Am.  Bankr.  Rep.  718;  In  re  Knopf 
(D.  C.  1906)  144  Fed.  245,  16  Am. 
Bankr.  Rep.  432;  In  re  Smith,  1  Nat 
Bankr.  News,  61;  In  re  Muller  (D.  G. 
1869)  3  N.  B.  R.  329,  Fed.  Cas.  No. 
9,912;  In  re  Briggs  (D.  C.  1870)  3 
N.  B.  R.  638.  Fed.  Caa.  No.  1,869;  Stev- 
enson T.  McLaren  (1876)  23  Minn.  Ill, 
14  N.  B.  R.  403;  In  re  MiUer  (C.  0. 
1874)  Fed.  Cas.  No.  9,^1.  A  third 
person  in  the  possession  of  property 
may  be  summarily  ordered  to  surrender 
It,  where  the  validity  of  the  title  which 
he  sets  up  in  himself  depends  on  a 
question  of  law  rather  than  one  of  fact 
In  re  Michaelis  &  lindeman  (D.  G. 
1912)  196  Fed.  718. 

Where  a  justice  of  the  peace  refused 
to  regard  an  adjudication  in  bankruptcyt 
but  proceeded  to  render  judgment  and 
order  the  sale  of  attached  property 
which,  by  virtue  of  su3h  adjudication 
had  passed  into  the  jurisdiction  of  the 
court  of  bankruptcy,  the  latter  court 
was  held  justified  in  directing  the  seiz- 
ure of  the  property  by  the  marshal  In 
re  Tune  (D.  O.  1902)  115  Fed.  906,  8 
Am.  Bankr.  Rep.  285.  But  if  the  prop- 
erty is  in  the  hands  of  a  receiver  ap- 
pointed by  a  state  court,  it  cannot  be 
seized  on  the  warrant,  as  the  possession 
of  the  receiver  is  that  of  the  court 
which  appointed  him.  Carling  v.  Sey- 
mour Lumber  Co.  (1902)  113  Fed.  483, 
51  C.  C.  A.  1,  8  Am.  Bankr.  Rep.  29. 

If  property  which  really  belongs  to  a 
third  person  is  erroneously  seized,  the 
court  of  bankruptcy  may  order  it  to  be 
returned  to  him.  But  this  course  should 
not  be  taken  where  his  right  to  it  is 
in  good  faith  denied  by  creditors  of  the 
bankrupt;  in  that  case  the  claimant  will 
be  required  to  assert  his  rights  in  a 
plenary  action.  In  re  Young  (1901)  111 
Fed.  158,  49  C.  C.  A.  283,  7  Am.  Bankr. 
Rep.  14.  Where  the  property  seised 
was  in  the  possession  of  an  assignee  for 
the  benefit  of  creditors  (the  assignment 
being  rendered  nugatory  by  the  subse- 
quent institution  of  the  bankruptcy  pro- 
ceedings), it  was  said  that  it  should  be 
restored  to  him  only  on  condition  of  his 
releasing  the  marshal  from  all  dam- 
ages, and  his  agreeing  not  to  dispose  of 
the  property  without  the  approval  of 
the  bankruptcy  court  In  re  Manahan 
(D.  C.  1878)  19  N.  B.  R.  65,  Fed.  Gas. 
No.  9,003. 

6.  Remedies  against  manliai  uiiiaf 
property  of  straiiger.r-Where  the  mar- 
shal, in  the  execution  of  a  warrant  of 
seizure  in  bankruptcy,  has  taken  pos- 
session of  property  which  did  not  be- 
long to  the  bankrupt,  bat  was  owned 
by  a  third  person,  the  latter  may  file  > 
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petition  in  the  court  of  bankruptcy,  Bet- 
ting ap  his  title  to  the  property  in 
qnestion,  and  praying  for  an  order  that 
it  may  be  restored  to  him.  On  such 
intervention,  the  bankrnptcy  court  has 
authority  to  grant  him  full  protection 
and  justice,  and  will  order  the  immedi- 
ate return  to  him  of  the  property  seiz- 
ed, or  its  proceeds  if  it  has  already 
been  sold.  In  re  Harthill  (D.  C.  1871) 
4  N.  B.  R.  392,  Fed.  Cas.  No.  6,161; 
In  re  Davidson  (D.  O.  1868)  2  N.  B.  R. 
114,  Fed-  Cas.  No.  3,598;  Krippendorf 
T.  Hyde  (1884)  110  U.  S.  276,  4  Sup. 
Ot.  27,  28  L.  Ed.  145;  Lammon  v. 
Feusier  (1884)  111  U.  S.  17,  4  Sup.  Ct. 
286,  28  L.  Ed.  837;  Gumbel  v.  Pitkin 
(1888)  124  V,  S.  131,  8  Sup.  Ot.  379, 
31  li.  Ed.  374.  The  marshal  or  re- 
ceiver may  defend  his  possession  of 
goods  seized  as  belonging  to  the  bank- 
rupt. In  re  Lipman  (D.  O.  1912)  201 
Fed.  169.  The  claimant  may  be  al- 
lowed costs,  counsel  fees,  and  dam- 
ages occasioned  by  the  seizure  and  de- 
tention of  the  property,  to  be  paid  by 
the  creditors  at  whose  instance  his 
property  was  taken.  In  re  Abraham 
(1899)  93  Fed.  767,  35  0.  C.  A.  592,  2 
Am.  Bankr.  Rep.  266.  The  owner  of 
the  property  cannot  be  compelled  to 
submit  his  claims  to  adjudication  in  a 
summary  proceeding,  on  petition,  rule 
to  show  cause,  and  reference  to  a  ref- 
eree, but  he  may  maintain  a  plenary 
action  against  the  marshal  in  the  court 
of  bankruptcy  if  he  prefers  to  do  so. 
In  re  Russell  (O.  0.  A.  1900)  101  Fed. 
248,  3  Am.  Bankr.  Rep.  658. 

7.  .^  Suit  for  damages  In  state 
oourt-F— The  owner  of  property  wrong- 
fully seized  by  the  marshal  as  belong- 
ing to  the  estate  in  bankruptcy  may 
abandon  the  property  and  maintain  an 
action  for  damages  against  the  mar- 
shal, in  the  nature  of  trespass  or  tro- 
ver, in  a  stnte  court.  Buck  v.  Colbath 
(1865)  3  Wall.  334,  18  L.  Ed.  257;  In 
re  RusseU  (0.  0.  A.  1900)  101  Fed.  248, 
3  Am.  Bankr.  Rep.  658;  Marsh  v.  Arm- 
strong (1874)  20  Minn.  81  (Gil.  66), 
18  Am.  Rep.  355.  11  N.  B.  R,  125;  In 
re  Davidson  (D.  O.  1868)  2  N.  B.  R. 
114,  Fed.  Cas.  No.  3,598;  In  re  Marks 
(D.  O.  1869)  2  N.  B.  R.  575,  Fed.  Cas. 
No.  9,095.  See  Leroux  v.  Hudson 
(1883)  109  U.  S.  468,  3  Sup.  Ot.  309,  27 
Jj.  Ed.  1000.  Compare  Hudson  v. 
Schwab  (O.  0.  1878)  18  N.  B.  R.  480, 
Fed.  Cas.  No.  6,835.  If  the  petitioning 
creditors  in  the  bankruptcy  proceedings 
have  given  the  marshal  a  bond  of  in- 
demnity, they  will  be  bound  to  defend 
such  a  suit  against  him  in  the  state 
court,  in  re  Marks  (D.  O.  1869)  2 
N.  B.  R.  575,  Fed.  Cas.  No.  9,095.  The 
fact  that  the  claimant  may  have  ap- 
plied to  the  bankruptcy  court  to  stop 
proceedings  for  the  sale  of  the  prop- 
erty until  he  could  establish  his  title 
will  not  make  him  a  party  to  the  bank- 
ruptcy proceedings,  nor  will  the  deci- 
sion on  such  application  make  his  ti-* 


tie  res  judicata  In  his  actioq  against 
the  marshal  for  trespass.  Marsh  v. 
Armstrong  (1874)  20  Minn.  81,  18  Am. 
Rep.  355.  If  the  marshal  justifies  un- 
der his  warrant,  and  the  state  courts 
hold  that  he  had  no  authority  under 
the  laws  of  the  United  States  to  levy  on 
the  property  in  controversy,  the  deci- 
sion is  one  which  may  be  reviewed  by 
the  Supreme  Court  of  the  United 
States.  Sharpe  v.  Doyle  (1880)  102 
U.  S.  686.  26  L.  Ed.  277.  The  claim- 
ant cannot  maintain  an  action  of  re- 
plevin in  any  state  court  against  the 
marshal  or  the  trustee  in  bankruptcy 
for  the  specific  restoration  of  the  prop- 
erty, and  if  such  an  action  is  begun,  its 
prosecution  will  be  enjoined  by  the 
court  of  bankruptcy.  In  re  Russell  (C. 
0.  A.  1900)  101  Fed.  248,  3  Am.  Bankr. 
Rep.  658;  Freeman  v.  Howe  (1860)  24 
How.  450,  16  L.  Ed.  749;  Covell  v. 
Heyman  (1884)  111  U.  S.  176,  4  Sup. 
Ot  355.  28  D.  Ed.  890;  Petterson  v. 
Mater  (0.  0.  1885)  26  Fed.  31;  Sum- 
mers V.  White  (1895)  71  Fed.  106,  17 
O.  O.  A.  631;  Hannebutt  v.  Cunning- 
ham (1879)  3  HI.  App.  353;  Feusier  v. 
Lammon  (1870)  6  Nev.  209;  Lewis  v. 
Buck  (1862)  7  Minn.  104  (Gil.  71),  82 
Am.  Dec.  73;  Munson  v.  Harroun 
(1864)  34  HI.  422,  85  Am.  Dec.  316. 

If  a  United  States  marshal,  under 
process  from  the  federal  court,  seizes 
property  which  does  not  belong  to  the 
defendant  in  the  writ,  but  to  a  third 
person,  the  latter  cannot  have  a  writ 
of  injunction  from  a  state  court  for- 
bidding the  marshal  to  sell  the  prop- 
erty. It  is  for  the  federal  court  to  give 
him  relief  in  that  behalf.  Brooks  v. 
Montgomery  (1871)  23  La.  Ann.  450. 

8.  Restraining  waste  or  dispesition  of 
property  by  bankrupt^-The  bankruptcy 
court  has  power  to  restrain  the  com* 
mission  of  any  act  that  will  interfere 
with  or  prevent  the  due  administration 
of  the  bankruptcy  act  to  preserve  the 
statu  quo  pending  adjudication  of  bank- 
ruptcy. In  re  Schow  (D.  0.  1914)  213 
Fed.  514.  If  the  circumstances  make 
it  necessary  for  the  preservation  of 
the  estate,  after  the  filing  of  a  petition 
in  bankruptcy,  that  the  bankrupt  him- 
self or  any  third  person  should  be  re- 
strained from  wasting,  selling,  or  oth- 
erwise disposing  of  the  property,  an 
injunction  may  issue  for  that  pur- 
pose, to  be  in  force  until  a  trustee  is 
elected  and  qualified.  Hampton  v. 
Rouse  (1874)  22  Wall.  263.  22  L.  Ed. 
755;  In  re  Ulrich  (D.  0.  1873)  8  N.  B. 
R.  15,  Fed.  Cas.  No.  14,328;  Hyde 
V.  Bancroft  (D.  0.  1873)  8  N.  B.  R.  24, 
Fed.  Cas.  No.  6,966;  Ex  parte  Harris 
(D.  O.  1845)  Fed.  Cas.  No.  6.110;  In 
re  Muller  (D.  0.  1869)  3  N.  B.  R.  329, 
Fed.  Css.  No.  9,912;  Johnson  v.  Price 
(0.  C.  1876)  13  N.  B.  R.  523.  Fed.  Cas. 
No.  7,407;  In  re  Camp  (D.  O.  1868)  1 
N.  B.  R.  242,  Fed.  Cas.  No.  2,346.  The 
offcers  of  a  bankrupt  corporation  may 
be   enj<»ned   from    withdrawing    funds 
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of  the  corporation  on  deposit  in  a  bank. 
In  re  McGinley  (1915)  219  Fed.  159, 
135  G.  G.  A.  57.  The  bankrupt  may  be 
enjoined  from  coUectintr  accounts  doe 
to  him,  from  Miuandering  his  assets,  or 
from  making  transfers  or  gifts  or  mort- 
gages of  his  property.  In  re  Galendar 
(D.  G.  1842)  Fed.  Gas.  No.  2,308;  In 
re  Irving  (D.  C.  1876)  Fed.  Gas.  No. 
7,073.  He  wiU  not  be  permitted  to 
convey  away  his  property  after  the  fil- 
ing of  the  petition  in  bankruptcy. 
Muschel  V.  Austem  (19Q4)  43  Misc. 
Rep.  352,  87  N.  Y.  Supp.  235.  If  he 
thereafter  delivers  property  in  his  pos- 
session to  a  third  person,  on  the  pre- 
tense that  the  latter  is  the  owner  of  the 
property  and  the  bankrupt  only  a  bailee, 
it  is  a  contempt  of  the  court  of  bank- 
ruptcy and  may  be  dealt  with  as  such. 
In  re  Potteiger  (D.  G.  1910)  181  Fed. 
640,  24  Am.  Bankr.  Rep.  648.  It  may 
be  proper  to  enjoin  the  bankrupt  from 
disposing  even  of  his  exempt  property, 
where  the  creditor  moving  for  the  writ 
claims  the  property  because  of  a  waiv- 
er of  exemptions.  Floyd  v.  Johnson 
(1914)  142  Ga.  833,  83  S.  E.  943. 

A  creditor  of  a  bankrupt  who  re- 
ceives a  payment  in  money  from  him 
after  the  institution  of  the  proceedings 
violates  the  spirit  and  purpose  of  the 
bankruptcy  law,  and  if  he  does  this 
knowingly  and  fraudulently,  he  may  be 
proceeded  against  criminally  and  pun- 
ished on  conviction,  under  the  twenty- 
ninth  section  of  the  act.  Knapp  & 
Spencer  Go.  v.  Drew  (1908)  160  Fed. 
413,  87  G.  C.  A.  865,  20  Am.  Bankr. 
Rep.  355. 

9.  Restraining  Interferenea  with 
property  by  thiri  persons^— The  filing 
of  a  bankruptcy  petition  is  supposed  to 
give  notice  to  all  the  world  of  the  pen- 
dency of  the  proceedings,  and  operates 
as  an  attachment  of  the  bankrupt's 
property  and  as  an  injunction  restrain- 
ing all  persons  from  intermeddling  with 
it.  Mueller  v.  Nugent  (1902)  184  V.  S. 
1,  22  Sup.  Gt  269,  46  L.  Ed.  405,  7 
Am.  Bankr.  Rep.  224;  In  re  Krinsky 
(D.  G.  1902)  112  Fed.  972,  7  Am. 
Bankr.  Rep.  535;  In  re  Breslauer  (D, 
G.  1903)  121  Fed.  910.  10  Am.  Bankr. 
Rep.  83;  In  re  Mertens  (D.  G.  1904) 
131  Fed.  507,  12  Am.  Bankr.  Rep. 
698;  In  re  Reynolds  (D.  G.  1904)  127 
Fed.  760, 11  Am.  Bankr.  Rep.  758.  Be- 
sides this  implied  injunction,  it  is  with- 
in the  authority  of  the  court  of  bank- 
ruptcy to  issue  its  actual  injunction, 
for  the  purpose  of  preserving  the  es- 
tate intact  untU  a  trustee  can  be  ap- 
pointed to  take  charge  of  it,  forbidding 
any  third  person  whomsoever  from 
interfering  with  the  property,  taking 
possession  of' any  portion  of  it,  selling 
it,  or  otherwise  disturbing  the  status 
quo.  In  re  Lineberry  (D.  G.  1910)  183 
Fed.  338,  25  Am.  Bankr.  Rep.  164;  In 
re  BerkowiU  (D.  G.  1908)  173  Fed. 
1013,  22  Am.  Bankr.  Rep.  233;  Beach 
▼.  Macon  Grocery  Go*  (1902)  116  Fed. 
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143,  53  G.  G.  A.  463,  8  Am.  Bankr.  Rep. 
751;  In  re  Smith  (D.  G.  190^  113 
Fed.  993,  8  Am.  Bankr.  Rep.  65;  In  re 
Moses  (D.  C.  1872)  6  N.  B.  R.  181, 
Fed.  Gas.  No.  9,869;  In  re  Ulridi  (D. 
G.  1873)  8  N.  B.  R.  15,  Fed.  Gas.  No. 
14,328;  Hyde  v.  Bancroft  (D.  C.  1873) 
8  N.  B.  R.  24,  Fed.  Gas.  No.  6.966; 
In  re  MuUer  (D.  G.  1869)  3  N.  B.  R. 
329,  Fed.  Gas.  No.  9,912;  Johnson  v. 
Price  (G.  G.  1876)  13  N.  B.  R.  523, 
Fed.  Gas.  No.  7,407. 

Removal  or  concealment  by  third  per- 
sona of  property,  in  contemplation  of 
the  appointment  of  a  receiver  or  trus- 
tee in  bankruptcy,  after  the  filing  of 
the  petition,  is  in  fact  a  contempt  of 
the  court;  and  any  third  person  who 
has  interfered  widi  personalty  ^Hiich 
was  in  the  bankrupt's  possession  when 
the  petition  in  bankruptcy  was  filed, 
has  the  burden  of  showing  the  right  un- 
der which  he  removed  the  property, 
and  on  his  failure  to  make  such  show- 
ing, he  is  properly  directed  to  surrender 
to  the  trustee  possession  of  everything 
shown  to  have  been  in  the  bankrupt's 
possession.  In  re  Iron  Glad  Mfg.  Go. 
(D.  G.  1912)  193  Fed.  781. 

Where  the  debtor  had  made  an  as- 
signment for  the  benefit  of  his  creditors 
(which  is  alleged  as  the  act  of  bank- 
ruptcy upon  which  the  petition  is  found- 
ed), and  the  assignee  is  in  possession 
of  the  estate  and  is  about  to  make  sale 
thereof,  the  court  of  bankruptcy  has 
jurisdiction  to  enjoin  such  aasignee 
from  proceeding  further  with  the  ad- 
ministration of  the  estate.  In  re  Gut- 
willig  (1899)  92  Fed.  337.  34  C.  G.  A. 
877,  1  Am.  Bankr.  Rep.  388;  Rumsey 
&  Sikemier  Go.  v.  Novelty  &  Machine 
Mfg.  Go.  (D.  G.  1899)  99  Fed.  699,  3 
Am.  Bankr.  Rep.  704;  Davis  v.  Bohle 
(1899)  92  Fed.  325,  34  C.  O.  A.  372, 
1  Am.  Bankr.  Rep.  412;  In  re  Sievers 
(D.  G.  1899)  91  Fed.  366,  1  Am. 
Bankr.  Rep.  117.  Pending  the  adjudi- 
cation on  an  involuntary  petition,  the 
court  of  bankruptcy  may  enjoin  any 
person  from  conveying  away,  disporing 
of,  or  interfering  with  any  property 
once  owned  by  the  debtor  and  claimed 
to  have  been  fraudulently  transferred 
by  him  and  concealed,  upon  prima  facie 
proof  of  the  fraud.  In  re  Abbott  (D. 
G.  1869)  Fed.  Gas.  No.  10;  In  re  Hol- 
land (D.  G.  1875)  12  N.  B.  R.  403,  Fed. 
Gas.  No.  6,605;  In  re  Fendley  (D.  G. 
1874)  10  N.  B.  R.  260,  Fed.  Gas.  No. 
4,728.  The  authority  of  the  court  of 
bankruptcy  to  preserve  the  property  in- 
tact until  the  proper  person  can  be 
vested  with  its  possession  and  control 
extends  to  cases  where  any  portion  of 
the  bankrupt's  estate  is  in  the  custody 
of  an  officer  of  a  state  court,  who  has 
levied  a  writ  thereon.  The  sale  or  oth« 
er  disposition  of  such  property,  under 
the  officer's  authority  may  be  stayed 
until  a  trustee  in  bankruptcy  can  inter- 
vene for  the  protection  of  the  rights  of 
the  general  creditors,  or  make  out  a 
case  against  the  yalidity  of  the  leyyt 
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Chapman  ▼.  Brewer  (1885)  114  U.  S. 
158,  5  Sup.  Ct.  7d0,  20  L.  Ed.  83; 
In  re  Schloerb  (D.  C.  1899)  97  Fed. 
326,  3  Am.  Bankr.  Rep.  224;  In  re 
Lutfy  (D.  O.  1907)  158  Fed.  873.  19 
Am.  Bankr.  Rep.  614.  But  Bee  In  re 
Ogles  (D.  C.  1899)  93  Fed.  426,  1  Am. 
Bankr.  Rep.  671. 

Aftei;  a  recover  is  appointed,  if  he 
finds  goods  in  the  possession  of  a  third 
person,  which  creditors  claim  as  a  part 
of  the  bankrupt's  estate,  but  which  tiie 
holder  claims  as  his  own,  under  a  title 
set  up  in  good  faith  and  supported  by 
a  prima  facie  case,  the  receiver  cannot 
have  him  enjoined  from  selling  or  re- 
moving the  property;  he  must  proceed 
by  a  plenary  action.  Jji  re  Glenn  (D. 
C.  1911)  185  Fed.  554,  25  Am.  Bankr. 
Rep.  806.  And  see  In  re  Ward  (D.  C. 
1900)  104  Fed.  985,  5  Am.  Bankr.  Rep. 
215. 

In  order  to  justify  the  issuance  of  an 
injunction,  it  must  appear  that  a  i^ro- 
ceeding  in  bankruptcy  has  been  com- 
menced by  the  filing  of  a  petition  and 
is  pending.  In  re  Goldberg  (D.  O. 
1902)  117  Fed.  692,  9  Am.  Bankr.  Rep. 
156.  If  any  power  exists  in  either  a 
state  or  a  federal  court  to  impound  the 
assets  of  an  insolvent  debtor  and  hold 
them  until  bankruptcy  proceedings 
against  him  can  be  instituted,  it  can 
only  be  exercised  in  a  very  strong  case  * 
and  where  there  is  absolutely  no  other 
remedy.  Yietor  v.  Lewis  (1898)  24 
Misc.  Rep.  515,  63  N.  Y.  Supp.  944,  af- 
firmed (1898)  34  App.  Div.  631,  54  N.  Y. 
Supp.  1118.  A  court  of  bankruptcy  has 
no  power  to  enjoin  third  persons  from 
interfering  with  property  within  its  ter- 
ritorial jurisdiction!  but  claimed  as  as- 
sets of  an  estate  in  bankruptcy  which  is 
being  administered  in  the  federal  court 
in  another  district.  In  re  Dempster  (0. 
G.  A.  1909)  172  Fed.  353,  22  Am. 
Bankr.  Rep.  751.  Such  an  injunction 
cannot  be  made  to  apply  to  persons  who 
are  outside  of  the  jurisdiction  of  the 
court  and  who  do  not  come  within  the 
district  to  participate  in  the  adminis- 
tration of  the  estate.  In  re  Isaac  Har- 
ris Co.  (D.  C.  1909)  173  Fed.  735,  23 
Am.  Bankr.  Rep.  237. 

An  injunction  to  restrain  third  per- 
sons from  interfering  with  the  bank- 
rupt's estate  may  be  granted  at  the 
instance  of  creditors  other  than  the 
petitioning  creditors.  Depauli  y.  Espi- 
talUer  (1906)  3  CaL  App.  239.  84  Pac. 
999.  Or  at  the  instance  of  their  attor- 
ney acting  in  their  behalf.  In  re  Gold- 
berg (D.  0.  1902)  117  Fed.  692,  9  Am. 
Bankr.  Rep.  156.  Or  at  the  instance 
of  the  bankrupt  himself.  In  re  Wal- 
lace (D.  O.  1868)  2  N.  B.  B.  134,  Fed. 
Cas.  No.  17,094;  In  re  Bowie  (D.  C. 
1868)  1  N.  B.  B.  628,  Fed.  Cas.  No. 
1,728;  Blake  v.  Francis- Valentine  Co. 
(D.  C.  1898)  89  Fed.  691, 1  Am.  Bankr. 
Rep.  372;  Brock  v.  Terrell  (D.  C. 
1S69)  2  N.  B.  R.  643,  Fed.  Oas.  No. 
1,914;  Jones  v.  Leach  (D.  C.  1868)  1 
N.   B.   B.   595,   Fed.   Oas.  No.   7,475. 


But  this  power  will  not  be  exercised  in 
aid  of  a  purchaser  of  lands  at  a  bank- 
ruptcy sale,  who  has  been  put  in  pos- 
session, and  who,  long  after  the  estate 
is  fully  administered,  is  threatened  with 
executions  issued  by  a  state  court  on 
judgments  against  the  bankrupt  Sar- 
gent V.  Helton  (1885)  115  U.  S.  348,  6 
Sup.  Ct  78,  29  L.  Ed.  412.  No  judg- 
ment can  be  rendered  against  a  third 
person  for  contempt  in  disobeying  an 
injunction  issued  in  aid  of  the  proceed- 
ings in  bankruptcy,  without  proper  pro- 
ceedings taken  against  him,  distinct 
from  those  against  the  bankrupt  Cred- 
itors V.  Cozzens  (D.  C.  1869)  8  N.  B. 
R.  281,  Fed.  Cas.  No.  8,378. 

10.  Enjoining  levy  or  Judicial  salo.P- 

After  the  filing  of  a  petition  in  bank- 
ruptcy, if  judgment  creditors  are 
threatening  to  levy  executions  or  at- 
tachments on  property  of  the  bankrupt, 
they  will  be  enjoined  from  so  doing. 
Samson  v.  Burton  (D.  C.  1870)  4  N. 
B.  R.  1,  Fed.  Cas.  No.  12,285;  In  re 
Eastern  Commission  &  Importing  Co. 
(D.  C.  1904)  129  Fed.  847,  12  Am. 
Bankr.  Rep.  305;  Dittemore  v.  Cable 
MUUng  Co.  (1909)' 16  Idaho,  298,  101 
Pac.  593,  133  Am.  St  Rep.  98.  If  a 
sheriff  has  an  execution  in  his  hands, 
he  will  be  enjoined  from  levying  on  the 
goods,  or  if  he  has  already  levied,  the 
court  of  bankruptcy  may  restrain  him 
from  making  a  sale.  Chapman  v. 
Brewer  (1885)  114  U.  S.  158,  5  Sup. 
Ct  799,  29  li.  Ed.  83;  In  re  Goldberg 
(D.  C.  1902)  117  Fed.  692,  9  Am. 
Bankr.  Rep.  156;  Blake,  Moffitt  & 
Towne  v.  Francis- Valentine  Co.  (D.  C. 
1898)  89  Fed.  691,  1  Am.  Bankr.  Rep. 
372;  In  re  WaUace  (D.  C.  1868)  2  N. 
B.  R.  134,  Fed.  Cas.  No.  17,094;  In 
re  Bowie  (D.  C.  1868)  1  N.  B.  R  628. 
Fed.  Cas.  No.  1,728;  Brock  v.  Terrell 
(D.  C.  1869)  2  N.  B.  R.  643,  Fed.  Cas. 
No.  1,914;  Jones  v.  Leach  (D.  C.  1868) 
1  N.  B.  R.  595,  Fed.  Cas.  No.  7,475; 
In  re  Atkinson  (D.  C.  1872)  7  N.  B. 
R.  143,  Fed.  Cas.  No.  606;  In  re  Mal- 
lory  (D.  C.  1871)  6  N.  B.  R.  22,  Fed. 
Cas.  No.  8,991;  In  re  Mellor  (D.  C. 
1842)  Fed.  Cas.  No.  9,402.  Or  the 
sheriff  may  be  allowed  to  sell  the  prop- 
erty, but  under  the  supervision  and  con- 
trol of  the  court  of  bankruptcy,  being 
then  required  to  hold  the  proceeds  sub- 
ject to  the  order  of  that  court.  Allen 
y.  Montgomery  (1873)  48  Miss.  101; 
In  re  Jackson  (D.  C.  1881)  9  Fed.  493. 
The  sheriff  may  be  thus  allowed  to  sell 
under  his  writ  where  a  majority  of  the 
creditors  desire  it  and  it  does  not  ap- 
pear that  the  property  is  likely  to  be 
sacrificed  or  that  the  interests  of  the 
minority  creditors  will  be  injured.  In 
re  Edward  Ellsworth  Co.  (D.  C.  1909) 
173  Fed.  699,  23  Am.  Bankr.  Rep.  284. 
After  process  of  execution  issuing 
from  a  state  court  has  been  executed 
by  a  sale  of  the  bankrupt's  property,  it 
is  too  late  for  the  bankruptcy  court  to 
interfere   by  injunction   or   otherwise, 
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the  purchaaer  havfiig  acquired  a  good 
title.  In  re  Fuller  (D.  0.  1870)  Fed. 
Cas.  No.  6,148.  In  this  case,  the  court 
of  bankruptcy  will  not  have  jurisdiction 
over  the  proceeds  of  the  sale  remaining 
in  the  hands  of  the  sheriff,  and  he  can- 
not be  enjoined  from  paying  over  the 
same  to  the  execution  creditor.  In  re 
Easley  (D.  C.  1898)  03  Fed.  419,  1 
Am.  Bankr.  Rep.  716. 

11.  Enjoining  seizure  under  replevin. 

—After  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  though  a  trus- 
tee has  not  yet  been  appointed,  prop- 
erty scheduled  as  a  part  of  the  bank- 
rupt's estate  cannot  rightfully  be  seiz- 
ed by  an  officer  acting  under  a  writ  of 
replevin  from  a  state  court.  If  it  is 
so  taken,  the  officer  will  be  forbidden, 
by  injunction,  to  sell  the  property  un- 
der his  writ,  or  deliver  it  to  the  claim- 
ant, or  otherwise  dispose  of  it,  and 
will  be  ordered  to  restore  it  to  the  cus- 
tody of  the  court  of  bankruptcy,  and 
the  consequences  of  his  disobedience 
will  recoil  upon  those  who  may  have 
instigated  his  disregard  of  the  authority 
of  the  court  of  bankruptcy.  In  re 
Schloerb  (D.  G.  1$09)  97  Fed.  326,  3 
Am.  Bankr.  Rep.  224;  In  re  Walsh 
Bros.  (D.  C.  1908)  159  Fed.  560,  20 
Am.  Bankr.  Rep.  472;  In  re  Alton 
Mfg.  Co.  (D.  C.  1908)  158  Fed.  367, 
19  Am.  Bankr.  Rep.  805;  In  re  Gut- 
wilUg  (D.  C.  1898)  90  Fed.  481;  In  re 
Wilk  (D.  C.  1907)  156  Fed.  943,  19 
Am.  Bankr.  Rep.  178. 

12.  Restraining  proceedings  In  state 
courts^— Where  particular  creditors  are 
alleged  to  have  gained  an  unlawful 
preference  by  means  of  attachments 
levied  on  the  debtor's  property,  the  ap- 
pointment of  a  receiver,  and  the  sale  of 
the  property,  the  proceeds  remaining  in 
the  hands  of  the  receiver,  they  may  be 
enjoined  from  taking  proceedings  in  the 
state  court  for  the  distribution  of  the 
fund  so  held,  at  least  where  the  neces- 
sity of  prompt  action  is  shown  and  it 
appears  that  the  money  would  be  lost 
by  the  policy  of  waiting  until  a  trustee 
subsequently  to  be  appointed  could  sue 
them  for  the  avoidance  of  the  alleged 
preference  and  the  recovery  of  its 
fruits.  In  re  Ogles  (D.  O.  1899)  93 
Fed.  426,  1  Am.  Bankr.  Rep.  671.  So 
where  a  building  leased  by  the  bankrupt 
and  containing  his  stock  in  trade  pass- 
es into  the  possession  of  a  receiver  in 
bankruptcy,  and  its  occupation  is  nec- 
essary to  the  proper  settlement  of  the 
estate,  the  landlord  will  not  be  allowed 
to  prosecute  an  action  of  ejectment  in 
a  state  court  to  recover  the  building, 
but  will  be  enjoined,  and  remitted  to  his 
proper  remedy  in  the  court  of  bank- 
ruptcy. In  re  Chambers,  Calder  &  Co. 
(D.  C.  1900)  98  Fed.  865,  3  Am. 
Bankr.  Rep.  537;  In  re  Kleinhans  (D. 
C.  1902)  113  Fed.  107,  7  Am.  Bankr. 
Rep.  604. 

The  power  to  stay  actions  pending  in 
the  state  court  against  a  bankrupt  is 
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given  only  for  the  benefit  of  the  bank- 
rupt's estate,  and,  if  the  estate  has  no 
interest  in  the  suit,  it  cannot  properly 
be  stayed.  In  re  Federal  Biscuit  Co. 
(1913)  208  Fed.  37,  121  O.  O.  A.  373. 
A  showing  of  the  amounts  secured  by 
mortgages  against  a  bankrupt's  prop- 
erty, without  a  showing  of  the  amonnt 
due,  does  not  show  that  the  bankruptcy 
court  abused  its  discretion  in  enjoining 
the  proceedings  to  foreclose  the  mort- 
gage. Pugh  V.  Loisel  (1915)  219  Fed. 
417,  135  C.  C.  A.  22L  Injunction  will 
not  be  granted  as  of  course,  on  the 
filing  of  an  involuntary  bankruptcy  pe- 
tition, restraining  proceedings  under  a 
judgment  recovered  against  the  bank- 
rupt in  the  state  court.  In  re  Penn 
Development  Co.  (D.  a  1915)  220 
Fed.  222. 

13.  indemnity  bond  by  petltioilif 
oreditors^— When  application  is  made 
fo9  the  appointment  of  a  recnver  pend- 
ing the  adjudication  of  bankruptcy,  the 
creditors  must  furnish  the  indemnify- 
ing bond  required  by  the  statute,  and 
the  authori^  of  the  court  to  grant 
their  application  is  conditioned  on  this 
being  done.  Beach  v.  Macon  Grocery 
Co.  (1902)  116  Fed.  143,  53  C.  0.  A. 
463,  8  Am.  Bankr.  Rep.  751;  In  re 
Haff  (1906)  135  Fed.  742,  68  C.  C.  A. 
380,  13  Am.  Bankr.  Rep.  354.  Where 
an  order  appointing  a  receiver  requires 
the  petitioner  to  give  a  bond,  but  fails 
to  fix  the  time  when  the  bond  shall  be 
filed,  or  fails  to  require  such  filing  be- 
fore the  receiver  is  directed  to  take 
possession  of  the  property,  it  is  erro- 
neous. In  re  HaS  (1905)  135  Fed. 
742,  68  C.  C.  A.  380,  13  Am.  Bankr. 
Rep.  354.  If  bond  given  on  appoint- 
ment of  receiver,  is  insufficient,  held, 
that  alleged  bankrupt  may  apply  to  the 
court  to  require  an  additional  bond.  T. 
E.  Hill  Co.  V.  United  States  Fidelity  & 
Guaranty  Co.  (1914)  107  N.  E.  194, 
265  111.  534,  affirming  judgment  (1914) 
184  lU.  App.  528. 

The  creditors*  bond  protects  a  receiv- 
er in  bankruptcy  for  his  outlay  in  ex- 
cess of  the  amount  collected  by  him, 
but  it  is  only  in  cases  where  the  pro- 
ceedings, resulting  in  a  receivership* 
were  instituted  improvidently  or  with- 
out probable  cause,  or  without  good 
faith,  or  the  like,  that  the  petitioning 
creditors  are  liable  for  the  payment  of 
the  excess  of  the  cost  of  the  receiver- 
ship over  the  assets.  In  re  Metals  Ex- 
traction &  Refining  Co.  (C.  C.  A.  1912) 
195  Fed.  226,  27  Am.  Bankr.  Rep.  U- 
The  court,  in  a  proper  case,  may  re- 
quire the  bond  to  contain  as  one  of  its 
conditions  that  the  creditors  will  W 
the  expenses  of  the  receivership  if  ^ut- 
ficient  assets  applicable  to  that  pur- 
pose are  not  discovered.  In  re  Mc- 
Kane  (D.  C.  1907)  152  Fed.  733. 
There  is  ordinarily  no  liability,  on  a 
bond  of  this  kind,  in  the  way  of  dam- 
ages to  the  bankrupt,  unless  the  cred- 
itors   acted    malidonsly    and   withoot 
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probable  cause,  and  in  that  case  the 
remedy  is  a  suit  in  the  nature  of  an 
action  of  malicious  prosecution.  In  re 
Moehs  &  Rechnitzer  (D.  C.  1909)  174 
Fed.  165,  22  Am.  Bankr.  Rep.  286. 
Where  the  condition  in  a  bond  giren  to 
a  trustee  in  bankruptcy  provides  for 
the  payment  to  legal  creditors  of 
•*whatever  pro  rata  sum  may  be  ad- 
judged to  be  due  them/'  there  is  no 
basis  for  a  judgment  permitting  a  re- 
covery for  breach  thereof,  when  no  rate 
of  distribution  was  fixed  by  the  bank- 
mptcy  court.  Bausman  t.  Mead 
(1913)  182  BL  App.  35. 

If  the  order  appointing  the  receiver  is 
set  aside,  that  is  sufficient  to  show  that 
the  taking  possession  of  the  debtor's 
property  was  "wrongful,"  within  the 
meaning  of  the  statute,  without  show- 
ing malice,  fraud,  or  lack  of  probable 
cause;  and  it  is  not  necessary,  to  sus- 
tain an  action  in  a  state  court,  that 
the  costs  and  damages  should  first  have 
been  fixed  by  the  court  of  bankruptcy. 
.T.  E.  HiU  Go.  V.  United  States  Fidel- 
ity &  Guaranty  Ck>.  (1911)  250  Bl. 
242,  95  N.  B.  150. 

As  to  the  bond  required  when  the 
property  of  the  bankrupt  is  to  be  seiz- 
ed by  the  marshal  under  a  warrant, 
that  is  only  given  as  a  prerequisite  to 
the  taking  of  the  property  of  an  alleg- 
ed bankrupt  at  the  instance  of  the 
petitioners  pending  adjudication;  and 
where  property  had  already  been  seized 
under  an  execution,  a  bond  given  to  se- 
cure an  injunction  restraining  the  sale 
is  not  within  this  provision  of  the  stat- 
ute. In  re  Hines  (D.  C.  1906)  144 
Fed.  147,  16  Am.  Bankr.  Rep.  538. 
The  liability  on  such  a  bond  only  runs 
in  favor  of  the  respondent  or  res]>ond- 
ents  who  were  such  when  it  was  given, 
any  persons  subsequently  becoming  re- 
spondents, if  they  desire  to  be  protect- 
ed, being  required  to  move  for  an  addi- 
tional bond.  In  re  Spalding  (G.  G.  A. 
1906)  150  Fed.  120,  17  Am.  Bankr. 
Rep.  667.  There  is  a  right  of  recov- 
ery on  the  bond  when  the  petition,  be- 
ing against  several  persons  as  partners, 
is  dismissed  as  to  one  or  more  of  them. 
In  re  Nixon  (D.  G.  1901)  110  Fed.  633, 
6  Am.  Bankr.  Rep.  693.  Though  the 
bond  covers  "aU  costs,  counsel  fees,  ex- 
penses, and  damages  occasioned  by 
such  seizure,"  the  bankrupt  is  entitled 
to  only  one  allowance  which  must  in- 
clude all  such  items  as  he  claims,  and 
If  he  makes  no  claim  for  damages,  be 
cannot  afterwards  make  a  further  claim 
therefor  against  the  petitioners  and 
their  bondsmen.     Nixon  v.  Fidelity  & 


Deposit  Go.  (1907)  150  Fed.  574,  80 
G.  G.  A.  336,  18  Am.  Bankr.  Rep.  174. 
Upon  the  appointment  of  a  receiver  on 
the  application  of  a  creditor  of  an  al- 
leged bankrupt,  the  alleged  bankrupt 
can  be  indemnified  only  by  the  provi- 
sions of  section  3e  (ante,  f  9587),  and 
the  bond  there  required  is  the  only 
bond  he  can  look  to,  to  recover  his 
damages  and  expenses  upon  the  dis- 
charge of  the  receiver.  T.  B.  Hill  Go. 
▼.  United  States  Fidelity  &  Guaranty 
Go.  (1914)  107  N.  E.  194,  265  UL  534, 
affirming  judgment  (1914)  184  111.  App. 
628.  The  costs,  expenses,  and  damages 
to  be  recovered  are  such  as  are  inci- 
dent to  the  taking  and  detention  of  the 
property,  not  includiug  costs,  expenses, 
and  damages  incident  to  the  institution 
of  the  bankruptcy  proceedings.  Whefe 
the  marshal,  while  in  possession  of  the 
property,  allowed  certain  water  pipes 
thereon  to  freeze  and  burst,  it  was  held 
that  the  bankrupt  was  entitled  to  re- 
cover the  resultant  damages,  although 
he  had  free  access  to  the  premises, 
since  the  petitioning  creditors,  on  tak- 
ing possession  of  the  property,  assum- 
ed full  responsibility  for  its  care.  Sel- 
kregg  V.  Hamilton  Bros.  (D.  G.  1906) 
144  Fed.  557. 

14.  Forthcoming  bond  by  bankruptw-* 

TVhere  property  of  an  alleged  bankrupt 
is  seized  on  a  warrant  to  the  marshal, 
upon  the  filing  of  a  petition  and  before 
adjudication,  and  the  bankrupt  obtains 
the  release  of  the  property  by  giving 
the  bond  authorized  by  this  section,  if 
the  adjudication  is  afterwards  made, 
the  condition  of  the  bond  requires  the 
immediate  surrender  of  the  property, 
and  it  is  not  a  good  plea  in  an  action 
on  the  bond  that  an  appeal  from  the  ad- 
judication has  been  taken,  without 
showing  whether  the  appeal  is  stiU 
pending  or  has  been  determined.  It  is 
a  defense  to  such  an  action  that  the 
property  has  been  actually  surrendered 
to  some  one  authorized  to  receive  it, 
as  a  step  in  the  bankruptcy  proceeding, 
but  it  must  be  shown  that  such  person 
possessed  and  acted  in  an  official  ca- 
pacity, as,  a  receiver  appointed  in  vol- 
untary bankruptcy  proceedings  after- 
wards instituted  by  the  bankrupt. 
!Moore  Bros.  v.  Gowan  (1911)  173  Ala. 
536,  55  South.  903.  The  court  of  bank- 
ruptcy has  jurisdiction  of  a  proceeding 
against  the  sureties  on  a  forthcoming 
bond  of  this  kind,  and  such  a  proceed- 
ing may  be  based  on  a  summary  peti- 
tion. In  re  Mayo  (G.  G.  1882)  Fed. 
Gas.  No.  9,353a. 


§  9654.  (Act  July  1,  1898,  c.  541,  §  70,  as  amended,  Act  Feb.  5, 
1903,  c,  487,  §  16.)    Title  to  property. 

Title  to  Property. — a  The  trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and  qualification,  and  his  successor  or  suc- 
cessors, if  he  shall  have  one  or  more,  upon  his  or  their  appoint- 
ment and  qualification,  shall  in  turn  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a 
bankrupt,  except  in  so  far  as  it  is  to  property  which  is  exempt,  to  all 
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(i)  documents  relating  to  his  property;,  (2)  interests  in  patents,  patent 
rights,  copyrights,  and  trade-marks ;  (3)  powers  which  he  might  have 
exercised  for  his  own  benefit,  but  not  those  which  he  might  have  ex- 
ercised for  some  other  person;  (4)  property  transferred  by  him  in 
fraud  of  his  creditors ;  (5)  property  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against  him: 
Provided,  That  when  any  bankrupt  shall  have  any  insurance  policy 
which  has  a  cash  surrender  value  payable  to  himself,  his  estate,  or 
personal  representatives,  he  may,  within  thirty  days  after  the  cash 
surrender  value  has  been  ascertained  and  stated  to  the  trustee  by  the 
company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so 
ascertained  and  stated,  and  continue  to  hold,  own,  and  carry  such 
policy  free  from  the  claims  of  the  creditors  participating  in  the  dis- 
tribution of  his  estate  under  the  bankruptcy  proceedings,  otherwise 
the  policy  shall  pass  to  the  trustee  as  assets ;  and  (6)  rights  of  action 
arising  upon  contracts  or  from  the  unlawful  taking  or  detention  of, 
or  injury  to,  his  property. 

b  All  real  and  personal  property  belonging  to  bankrupt  estates 
shall  be  appraised  by  three  disinterested  appraisers ;  they  shall  be 
appointed  by,  and  report  to,  the  court.  Real  and  personal  property 
shall,  when  practicable,  be  sold  subject  to  the  approval  of  the  court; 
it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court 
for  less  than  seventy-five  per  centum  of  its  appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which  has  been  sold,  as 
herein  provided,  shall  be  conveyed  to  the  purchaser  by  the  trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge  revoked, 
the  trustee  shall,  upon  his  appointment  and  qualification,  be  vested  as 
herein  provided  with  the  title  to  all  of  the  property  of  the  bankrupt 
as  of  the  date  of  the  final  decree  setting  aside  the  composition  or  re- 
voking the  discharge. 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt  might  have  avoided,  and 
may  recover  the  property  so  transferred,  or  its  value,  from  the  person 
to  whom  it  was  transferred,  unless  he  was  a  bona  fide  holder  for  value 
prior  to  the  date  of  the  adjudication.  Such  property  may  be  recov- 
ered or  its  value  collected  from  whoever  may  have  received  it,  except 
a  bona  fide  holder  for  value.  For  the  purpose  of  such  recovery  any 
court  of  bankruptcy  as  hereinbefore  defined,  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy  hadi  not  intervened,  shall 
have  concurrent  jurisdiction. 

f  Upon  the  confirmation  of  a  composition  offered  by  a  bankrupt, 
the  title  to  his  property  shall  thereupon  revest  in  him.  (30  Stat. 
565.    32  Stat.  800.) 

In  this  section,  as  originally  enacted,  subdivision  e  thereof  did  not  contain 
the  provision  at  the  end  thereof  as  set  forth  here,  beginning  with  the  words 
"For  the  purpose  of  such  recovery,"  etc.  Said  provision  was  added  at  the 
end  of  said  subdivision  by  Act  Feb.  5,  1903,  c.  487,  |  16,  cited  above. 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat.  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act. 

This  act  contained  further  provisions,  immediately  foUowing  this  eectioni 
under  a  separate  heading,  in  two  subdivisions,  a  and  b,  as  follows: 


"The  Time  When  This  Act  Shall  Go  into  Effect 

''a  This  act  shall  go  into  full  force  and  effect  upon  its  passage:  Provided, 
however,  "That  no  petition  for  voluntary  bankruptcy  shall  be  filed  within  one 
month  of  the  passage  thereof,  and  no  petition  for  involuntary  bankruptcy  shall 
be  filed  within  four  months  of  the  passage  thereof. 

**b  Proceedings  commenced  under  State  insolvency  laws  before  the  pasM^^ 
of  this  Act  shall  not  be  affected  by  it.*' 
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These  proTlsions  are  omitted,  as  temporary  merely. 

Two  new  sections,  sections  71  and  72,  added  to  the  act  by  amendment  by 
Act  Feb.  6,  1908,  c.  487,  ||  17,  18,  are  set  forth  as  amended  by  Act  June  25, 
1910,  c  412,  I  13,  post,  §§  0656,  9656. 

Votes  of  Deoisloiui 

I.  Property   vetting   In   trustee 

Nature  and  extent  of  trustee's  title. 

Effect  of  amendment  of  19X0. 

Estoppels    and    contracts    binding 

on  trustee. 

-  Trustee  taking  title  by  operation 
of  law. 

Date  of  accrual  of  trustee's  title. 
Assets  in  bankruptcy  in  general. 

Property  not  scheduled. 

^—   Books,  iMipers,  and  records. 

Property  subject  to  Judicial  pro- 


or 


24. 
25. 
28. 
27. 
28. 
29. 
20. 
SI. 
32. 
32. 
84. 
36. 
86. 
87. 


40. 
41. 

42. 
43. 

44. 

46. 
46. 

47. 
48. 

49. 

60. 
51. 
62. 

63. 
64. 

66. 
56. 
67. 
68. 

69. 
60. 


^~   Nature  of  bankrupt's  title. 

-  Stock  in  corporations. 
Situation  of  property. 
Burdensome  Interests. 

Trustee's    election    to    accept 

abandon  property* 

Property  in  baTtknipt's  possession. 
Property  in  custody  of  the  law. 
Interests  in  real  estate. 

Equity  of  redemption. 

Leased    property. 

Remsinders  and  expectant  es- 
tates. 

^—  Estates  by  curtesy  and  commu- 
nity property. 

Estates  of  Tendor  and  vendee  un- 
der executory  contract. 

^~   Settlers'  rights  and  improvements 

on  public  lands. 
-—'   Resulting   trusts. 

Power  of  sppointment. 

Growing  crops. 

Patents  and  patent  rights. 

Copyrights. 

Trade-marks  and  trade-names. 

Franchises  and  licenses. 

Membership  in  stock  exchange.  . 

Executory   contracts. 

Good  will  of  business. 

Debts  due  to  bankrupt. 

Claims  against  government. 

Rights  of  action. 

For   personal   injuries    snd   other 

torts. 

For  i:sury. 

Legacies  snd  inheriiances. 
Property  held  in  trust  for  bankrupt 

Testamentary  trusts  and  annui- 
ties. 

Policies  of  life  insurance. 

Meaning  of  "cash  surrender  val- 
ue." 

-^-  Endowment,  tontine,  and  annuity 
policies. 

Rights  of  beneficiaries. 

-  Interest  claimable  by  trustee- 
Liens. 

Effect  of  death  of  bankrupt. 

^—  Indemnity  snd  accident  insur- 
ance. 

Wife's  personalty  and  choses  in  action. 

Acquisitions  of  minor  children. 

Dower  rights. 

Property  of  third  persons  in  bank- 
rupt's possession. 

Goods    sold   to  bankrupt 

•>"—    Estoppel    of    bankrupt    to 

title. 

Remedies  of  owner. 

Laches  of  claimsnt 

Property  held  by  bankrupt  as  trustee. 

Claims   to,   and   identification   of, 

trust  funds. 

•>"—   Trust  receipt  to  secure  advances. 

-  Deposits  in  bank. 


assert 


6L    Property  held  by  bsnkrupt  as  sgent  or 
bailee. 

62.   Goods  consigned  to  bankrupt  for 

sale. 

63.   Proceeds  of  goods  already  sold. 

64.    Transaction   as   disguise   for   sale 

on  credit. 

66.    Money  or  collsteral  in  hands  of  bank- 
rupt as  stockbroker. 

66.  Property  held  under  conditional  sale. 

67.  —   meet  of  state  law  as  to  filing  or 
recording. 

68.    Effect  of  amendment  of  1910. 

68.    Property  held  under  executory  or  op- 
tion contracts  of  sale. 

70.  Property     procured    by    bankrupt    by 

fraud. 

71.    Essential  elements  of  fraud. 

72.  Property  sold  by  bankrupt 

73.    Delivery  and  passing  of  title. 

74.  Goods  pledged  by  bankrupt. 

76.    Equitable  rights  of  third  persons. 

76.  After-acquired  property. 

77.  Partnership   and  individual  property. 

<ll.  Assets  of  bankrupt  corporation 

78.  Franchises  as  assets. 

79.  Assessment  on  unpaid  stock. 

80.    Proceedings     for    assessment    or 

call. 

81.  ^~   Proceedings  to  collect  assessment. 

82.  ^~   Persons   liable. 

83.  ^~   Set-off   against  assessment. 

84.  Statutory  liability  of  stockholders  and 

directors. 

III.  Rights  of  trustee  aa  against  prior 
aaaiones  for  credltora 

86.    Effect    of    adjudication    in   bankruptcy 
on  previous  assignment. 

86.  Assignment  more  than  four  months  be- 

fore bankruptcy. 

87.  Enjoining  action   by   assignee. 

88.  Setting  aside  assignment 

89.  Recovery  of  assets  by  trustee. 

90.  Requiring  suiVender  of  property  by  as- 

signee. 

91.  Nature    of   trustee's   title    to    assigned 

property. 

92.  Estate  partly  settled  by  assignee. 

93.  Rights  of  purchasers  from  assignee  and 

paid  creditors. 

94.  Appointment  of  assignee  as  trustee. 
96.    Credits  and  allowances  to  assignee. 

96.    Coitapensation    for  services. 

97.   Fees  of  assignee's  attorney. 

98.    Allowance  and  payment  of  charg- 
es. 

IV.  Time  of  taking  affect  of  act 

99.  Date  of  approval  of  act. 

100.    Fractions  of  a  day. 

V.  Effect  pf  act  on  state  Inaolvancy  lawa 

101.  Validity  of  state  insolvency  laws. 

102.  Suspension     of     insolvency     laws     by 

bankruptcy   act. 

103.  What  state  laws  affected. 

104.   Winding    up    insolvent    corpora- 
tions. 

106.   Foreclosure    and    receivership. 

106.  Cases  not  covered  by  bankruptcy  law. 

107.  Laws      regulating      assignments      for 

creditors. 

106.    Effect    of    suspension    of   state    insol- 
vency laws. 

109.    Fending  proceedings  under  state  laws. 
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I.  PROPERTY   VESTING    IN    TRUS- 

TEE 

I.  Nature  and  extent  of  truetee'e  tl- 
tle.F— A  trustee  in  bankruptcy  does  not 
occupy  the  technical  position  of  an  in- 
nocent purchaser  for  value  without  no- 
tice. In  re  Scruggs  (D.  O.  1Q13)  206 
Fed.  673,  31  Am.  Bankr.  Rep.  94;  In 
re  Charles  Town  Light  &  Power  Co. 
(D.  C.  1912)  199  Fed.  846,  29  Am. 
Bankr.  Rep.  721;  In  re  Interstate  Pav- 
ing Co.  (D.  C.  1912)  197  Fed.  371,  28 
Am.  Bankr.  Rep.  573;  First  Nat  Bank 
V.  Bacon  (1906)  113  App.  Div.  612,  98 
N.  T.  Supp.  717;  Ellison  v.  Ganiard 
(1906)  167  Ind.  471,  79  N.  E.  450; 
Goodyear  Rubber  Co.  v.  Schreiber 
(3902)  29  Wash.  94,  69  Pac.  648;  Chace 
V.  Chapin  (1881)  130  Mass.  128;  F.  A. 
Ames  Co.  v.  Slocomb  Mercantile  Co. 
(1910)  166  Ala.  99,  51  South.  994;  In 
re  Bozeman,  1  Nat  Bankr.  News,  479. 
Trustees  in  bankruptcy,  except  in  the 
case  of  Jiens  or  transfers  which  are 
fraudulent  or  void  under  the  statute, 
take  only  such  rights  and  interests  as 
the  bankrupt  himself  had  and  could 
himself  claim  and  assert  at  the  time  of 
his  bankruptcy,  and  they  take  the  prop- 
erty subject  to  and  affected  with  all 
those  claims,  liens,  and  equities  which 
were  valid  against  it  in  the  hands  of 
the  bankrupt,  and  which  would  affect 
and  bind  him  if  he  were  asserting  those 
rights  and  interests.  Zartman  v.  First 
Nat.  Bank  (1910)  216  U.  S.  134,  30  Sup. 
Ct  368,  54  L.  Ed.  418,  23  Am.  Bankr. 
Rep.  635;  York  Mfg.  Co.  v.  CasseU 
(1906)  201  U.  S.  344,  26  Sup.  Ct  481, 
50  L.  Ed.  782,  15  Am.  Bankr.  Rep.  633; 
Hewit  V.  Berlin  Machine  Works  (1904) 

194  U.  S.  296,  24  Sup.  Ct  690,  48  L. 
Ed.  986;  Bacon  v.  International  Bank 
(1881)  131  U.  S.  ccxvi,  26  L.  Ed.  439; 
Yeatman  v.  New  Orleans  Sav.  Inst 
(1877)  95  U.  S.  764,  24  L.  Ed.  589; 
Gage  Lumber  Co.  v.  McEldowney 
(1913)  207  Fed.  255,  124  C.  C.  A.  641; 
In  re  SneUing  (D.  C.  1912)  202  Fed. 
259;  In  re  Place  (D.  C.  1915)  224  Fed. 
778;  Galbraith  v.  First  Nat  Bank 
(1915)  221  Fed.  386,  137  C.  C.  A.  194; 
In  re  Scruggs  (D.  C.  1913)  205  Fed. 
673,  31  Am.  Bankr.  Rep.  94;  In  re 
Thompson  (D.  C.  1913)  205  Fed.  556, 
30  Am.  Bankr.  Rep.  576;  In  re  Inter- 
state Paving  Co.  (D.  C.  1912)  197  Fed. 
371,  28  Am.  Bankr.  Rep.  573;  In  re 
E.  M.  Newton  &  Co.  (1907)  153  Fed. 
841,  83  C.  C.  A.  23, 18  Am.  Bankr.  Rep. 
567;    In  re  Walsh  Bros.  (D.  C.  1912) 

195  Fed.  576,  28  Am.  Bankr.  Rep. 
243;  In  re  Peacock  (C.  C.  1910)  178 
Fed.  851,  24  Am.  Bankr.  Rep.  159; 
Walter  A.  Wood  Co.  v.  Eubanks  (1909) 
169  Fed.  929,  95  C.  C.  A.  273,  22  Am. 
Bankr.  Rep.  307;  In  re  Blake  (C.  C. 
A.  1906)  150  Fed.  279,  17  Am.  Bankr. 
Rep.  668;  In  re  Kellogg  a902)  118 
Fed.  1017,  56  C.  C.  A.  383;  Duplan 
SDk  Co.  V.  Spencer  (1902)  115  Fed. 
689,  53  C.  C.  A.  321,  8  Am.  Bankr. 
Rep.  367;  Chattanooga  Nat  Bank  v. 
Rome  Iron  Co.  (C.  0.  1900)  102  Fed. 
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755,  4  Am.  Bankr.  Rep.  441;  MitcheU 
V.  Winslow  (C.  C.  1843)  Fed.  C!as.  No. 
9,673;    Ez  parte  Newhall  (C.  C.  1842) 
Fed.  Cas.  No.  10,159;  Fletcher  v.  Mor- 
ey  (C.  C.  1843)   Fed.  Cas.  No.  4,864; 
In  re  Rockford,  R.  I.  &  St  L.  R.  0>. 
(D.  C.  1869)  Fed.  Cas.  No.  11,978;  Bx 
parte  Dalby  (D.  C.  1870)  Fed.  Gas.  No. 
8,540;    Williamson   v.   Colcord  (D.  C 
1875)  Fed.  Cas.  No.  17,752;    Mattocks 
V.  Baker  (D.  C.  1880)  2  Fed.  465;  In 
re  Dow  (C.  0.  1871)   6  N.  B.  R,  10, 
Fed.  Cas.  No.  4,036;   Webber  v.  Clark 
(1891)   136  111.  256,  26  N.  E.  300,  32 
N.  E.  748;    Union  Brewing  Co.  v.  In- 
terstate Bank  &  Trust  Co.  (1909)  240 
111.  454,  88  N.  E.  997;  Hardy  v.  Weyer 
(1908)  42  Ind.  App.  343,  85  N.  E.  731; 
Wick  V.  Hickey  (Iowa,  1905)  103  N.  W. 
469;     Exchange    &    Deposit   Bank  v. 
Stone  (1882)  80  Ky.  109;   Linthicum  v. 
Fenley  (1875)  74  Ky.  (11  Bush)  131; 
Chambers  v.  Northern  Bank  of  Ken- 
tucky   (1883)    5   Ky.    Law    Rep.  123; 
Clarke  v.  Rosenda  (1843)  5  Rob.  (La.) 
27;  Blank  v.  Blank  (1909)  124  U.  832, 
50  South.  745;  Kenney  v.  IngaUs  (1879) 
126  Mass.  488;  Upton  v.  National  Bank 
of    South    Reading    (1876)    120  Mass. 
153;     Du^an    v.    Nichols    (1878)    125 
Mass.  43;    Chace  v.  Chapin  (1881)  130 
Mass.  128;    Lock  wood  v.  Noble  (1897) 
113  Mich.  418,  71  N.  W.  856;  Davis  v. 
Lumpkin  (1879)   57  Miss.  506;   Abbey 
V.   Commercial  Bank  of  New  Orleans 
(1857)  34  Miss.  571,  69  Am.  Den.  401; 
South  End  Imp.  Co.  v.  Harden  (N.  J. 
Eq.  1902)   52  AU.  1127;    Hunt  v.  Os- 
born  (1904)   180  N.  Y.  508,  72  N.  B. 
1143;     First   Nat    Bank    v.    Zartman 
(1907)  189  N.  Y.  553,  82  N.  E.  1126; 
Van  Heusen  v.  Van  Heusen  Charles  Co. 
(1911)    74  Misc.  Rep.  292,  131  N.  Y. 
Supp.  401;   Crane  Co.  ▼.  Smytbe  (1904) 
94  App.  Div.  53,  87  N.  Y.  Supp.  917; 
White  V.  O'Brien  (1900)  31  Misc.  Rep. 
770,  64  N.  Y.  Supp.  387;    Woodin  v. 
Frasee  (1874)  38  N.  Y.  Super.  Ct  190; 
Godwin  v.  Murchison  Nat.  Bank  (1907) 
145  N.  C.  320,  59  S.  E.  154,  17  L.  R. 
A.  (N.  S.)  935;  Walker  v.  Taylor  (Tex. 
av.  App.  1912)  142  S.  W.  31;   Bason 
V.  Garrison  (1904)   36  Tex.  Civ.  App. 
574,  82  S.  W.  800;    Beall  v.  Walker 
(1885)    26  W.   Va.   741;    Ferguson  v. 
Bauernf  eind  (1909)  140  Wis.  42. 121  N. 
W.  647;    Claridge  v.  Evans  (1908)  137 
Wis.  218.  118  N.  W.  198,  803,  25  L. 
R.  A.  (N.  S.*)   144;    Kimball  v.  Baker 
Land  &  Titie  Co.  (1913)  152  Wis.  441, 
140  N.  W.  47;  Lyttle  v.  National  Sure- 
ty Co.  (1915)  43  App.  D.  C.  136;  Wil- 
liams   V.    Noyes    &    Nutter  Mfg.   Co. 
(1914)  112  Me.  408,  92  Atl.  482;  Pal- 
mer V.  Welch  (Mo.  App.  1913)  154  S. 
W.  433;    Southern  Trust  Co.  v.  WU- 
kins  (1915)  101  S.  0.  457,  86  S.  B.  26; 
Walkof  V.  Fox  (Sup.  1915)  163  N.  l^- 
Supp.  27;    Coggan  v.  Ward  (191S)  215 
Mass.  13,  102  J^.  B.  836;    Chicago  Ti- 
tle &  Trust  Co.  V.  National  Stori^««  ^* 
(1913)  260  Dl.  485,  103  N.  E.  ^'^'  . 
The  effect  of  an  adjudication  it^  ****' 
ruptcy   in    divesting    the    title    -<>'  ^J* 
bankrupt   and   transferring   it    'to  ^^ 
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trnstee  is  within  the  terms  of  ft  policy 
of  insurance  rendering  the  contract  void 
in  case  of  an  "alienation"  or  **tran8- 
fer**  of  the  property  covered,  .or  a 
"change  in  the  title  or  possession*' 
without  the  consent  of  the  insurer. 
Perry  v.  Lorillard  Fire  Ins.  Co.  (1874) 
61  N.  Y.  214;  Adams  v.  Rockingham 
Ins.  Go.  (1840)  29  Me.  292;  Stark- 
Tveather  v.  Cleveland  Ins.  Co.  (C.  O. 
1872)  Fed.  Cas.  No.  13,309. 

2.  —  Effect  of  amendment  of  1910. 

— ^The  amendatory  act  of  1910,  provid- 
ing that  "as  to  all  property  in  the  cus- 
tody or  coming  into  the  custody  of  the 
bankruptcy  court,"  the  trustee  "shall 
be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor 
holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon,  and  also,  as  to  all 
property  not  in  the  custody  of  the 
bankruptcy  court,  shall  be  deemed  vest- 
ed with  all  the  rights,  remedies,  and 
powers  of  a  judgment  creditor  holding 
an  execution  duly  returned  unsatisfied," 
enlarges  the  powers  of  the  trustee  in 
bankruptcy  and  strengthens  his  title  aS 
to  certain  kinds  of  transactions  which 
would  have  been  valid  as  against  the 
bankrupt  himself,  though  voidable  as  to 
lien  creditors.  In  re  Chotiner  (D.  C. 
1914)  216  Fed.  916;  In  re  Gehris-Her- 
bine  Co.  (D.  C.  1911)  188  Fed.  502,  26 
Am.  Bankr.  Rep.  470;  In  re  Butter- 
wick  (D.  C.  1904)  131  Fed.  371,  12  Am. 
Bankr.  Rep.  536;  Thomas  v.  Taggart 
(1908)  209  U.  S.  385,  28  Sup.  Gt.  519, 
52  L.  Ed.  845, 19  Am.  Bankr.  Rep.  710; 
Crawford  v.  Mandell  (1912)  173  aiich. 
109,  138  N.  W.  705.  Under  the  act  as 
thus  amended,  the  trustee's  rights  de- 
pend upon  the  law  of  the  state,  as  the 
"rights  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings"  are  es- 
sentially  a  matter  of  state  law.  In  re 
Floyd-Scott  Co.  (D.  C.  1915)  224  Fed. 
987. 

The  trustee  cannot  hold  real  estate 
against  a  third  person-  who  claims  un- 
der an  earlier  and  unrecorded  convey- 
ance made  to  him  by  the  bankrupt.  In 
re  Rutiand-Perry  Co.  (D.  C.  1913)  205 
Fed.  200;  Goss  v.  Coffin  (1877)  66  Me. 
432,  22  Am.  Rep.  585.  A  trustee  in 
bankruptcy  succeeds  to  the  title  of  the 
bankrupt,  but  liens  not  avoided  by  the 
bankruptcy  law  are  unaffected,  except 
so  far  as  the  remedy  of  enforcement  is 
limited  by  the  property  passing  into  the 
custody  of  the  court  In  re  Reading 
Hat  Mfg.  Co.  (D.  C.  1915)  224  F.  786. 
The  trustee  has  not  a  lien  superior  to 
mortgage  recorded  within  four  months 
and  before  any  other  creditor  had  ac- 
quired a  lien.  Martin  v.  Commercial 
Nat.  Bank  of  Macon,  Ga.  (C.  C.  A. 
1916)  228  Fed.  651.  The  right  of  a 
trustee  to  property  in  the  possession  of 
the  bankrupt  is  superior  to  that  of  a 
mortgagee  holding  under  an  unrecord- 
ed mortgage,  good  as  between  the  bank- 
rupt and  the  mortgagee.  In  re  Social 
Circle  Cotton  Mills  (D.  O.  1914)  213 
Fed.  994.  Where  the  United  States 
paid  over  to  a  receiver  appointed  by 


the  court  the  balance  due  on  a  con- 
tract, and  thereafter  a  trustee  in  bank- 
ruptcy Ob  the  contractor  intervenes  and 
claims  the  fund,  and  it  is  admitted  by 
the  trustee  that  the  surety  company's 
lien  on  the  fund  is  a  valid  one,  and  also 
that  the  surety  company  is  entitled  to 
be  subrogated  to  the  rights  of  the 
United  States  in  respect  to  the  security 
of  the  fund,  the  fund  will  not  be  turned 
over  to  the  trustee  for  administration 
in  the  bankruptcy  court.  Lyttle  v.  Na- 
tional Surety  Co.  (1915)  43  App.  D.  C, 
136. 

When  the  trustee  brings  his  bill  to 
set  aside  a  sale  of  the  bankrupt's  real- 
ty, made  under  a  deed  of  trust,  and 
for  leave  to  redeem,  he  has  no  greater 
rights  than  the  bankrupt  himself  would 
have  under  the  circumstances,  and  any 
defense  that  would  be  available  against 
the  bankrupt  may  be  urged  against  the 
trustee.  Jenkins  v.  Pierce  (1881)  98 
111.  646.  So  where  the  bankrupt  had 
borrowed  money  to  pay  for  certain  real 
estate,  and  it  was  orally  agreed  that, 
on  payment  of  a  note  given  for  the  loan, 
the  title  should  be  conveyed  to  him,  he 
took  merely  an  equitable  title  subject 
to  a  lien  in  favor  of  the  holder  of  the 
note,  and  his  trustee  in  bankruptcy  oc- 
cupies no  more  advantageous  position. 
Beer  v.  Wisner  (1905)  74  Neb.  437, 104 
N.  W.  757.  So  where  a  purchaser  of 
personal  property  under  a  conditional 
sale  sold  the  property  to  the  bankrupt, 
the  latter' B  trustee  will  acquire  no  bet- 
ter title  than  the  bankrupt  had.  Crock- 
er-Wheeler Co.  V,  Genesee.  Recreation 
Co.  (1910)  140  App.  Div.  726,  125  N. 
Y.  Supp.  721. 

3.  — -  Estoppels  and  contracts  bind- 
ing on  trust  ec^Estoppels  effective 
against  the  bankrupt  may  also  bind  his 
trustee,  as,  for  example,  with  reference 
to  ostensible  membership  in  a  firm, 
when  the  question  concerns  the  rights 
of  creditors  who  relied  thereon.  Kelly 
V.  Scott  (1872)  49  N.  T.  595.  Or  with 
reference  to  the  merger  of  a  lien  in  the 
legal  title  to  the  property.  In  re  Stand- 
ard Laundry  Co.  (1902)  llO.Fed,"  476, 
53  C.  C.  A.  644,  8  Am.  Bankr.  Rep.  538; 
Palmer  v.  Welch  (1913)  171  Mo.  App. 
580, 154  S.  W.  433.  Where  none  of  the 
creditors  of  a  bankrupt  extended  credit 
to  him  in  reliance  on  his  ownership  of 
property  which,  while  standing  in  his 
name,  was  in  fast  held  by  him  in  trust 
for  others,  his  trustee  takes  no  greater 
interest  or  right  therein  than  he  himself 
had,  and  if  the  trust  was  enforceable 
in  equity  against  him,  it  is  equally  so 
against  his  trustee.  In  re  Coffin  (1907) 
152  Fed.  381,  81  C.  C.  A.  507,  18  Am. 
Bankr.  Rep.  127. 

As  a  court  of  bankruptcy  is  a  court 
of  equity,  trustees  in  bankruptcy  will 
sometimes  be  ordered  to  do  full  justice 
even  in  cases  where  the  circumstances 
give  rise  to  no  legal  right,  nor  even, 
perhaps,  to  a  right  which  could  be  en- 
forced in  a  court  of  equity  as  against 
an    ordinary    litigant.      In    re    Chase 
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(IMS)  124  Fed.  763,  GS  O.  G.  A.  629, 
10  Am.  Bankr.  Rep.  677. 

Wbere  the  bnsineBs  of  the  bankrupt 
!■  the  retailing  of  a  patented  article  un- 
der a  license  frtlm  the  patentee,  which 
license  requiree  him  to  hsU  only  at  a 
fixed  prl::e  and  tjvee  him  the.prlTilege 
of  retuminB  any  of  the  articlea  not  told, 
the  trastee  in  bankraptcy  is  alao  boand 
b;  the  terms  of  the  license,  and,  .aa  to 
the  stock  on  hand  when  he  tabes  pos- 
session, he  must  either  aell  the  articlea 
at  tbe  fixed  price  or  return  them.  In 
te  S.  SpitieT  &  Co.  (D.  C.  1909)  168 
Fed.  1S6,  21  Am.  Bankr.  Bep.  729. 

4. TruatH  taking  title  hy  optra- 

(lon  of  law.— The  tiUe  of  a  trustee  in 
bankruptcy  resemblea  that  of  an  execu- 
tor. Dillard  v.  Collins  (1874)  25  Grat 
<Va.)  343.  In  another  case  it  ia  said 
that  assignees  in  bankruptcy  do  not 
take  the  whole  legal  title  in  the  bank- 
rupt's property  as  heirs  and  executors 
do.  Notbing  vestu  in  them,  even  at  law, 
but  eucb  estate  as  tbe  bankrupt  had  a 
benefioiel  as  well  as  a  legal  interest  in. 
Ontario  Bank  v.  Mumford  (1848)  2 
Harb.  Cb.  (N.  T.)  506.  Proceedings  in 
bankruptcy  may  be  regarded  as  an  equi- 
table attachment,  and  the  equitable  in- 
terest vested  in  the  trustee  in  bank- 
ruptcy (or  the' benefit  of  all  the  cred- 
itors.    In  re  Hinds  (D.  0.  1869)  3  N. 

B.  R.  S51,  Fed.  Cas.  No.  6,516.  The 
trustee's  title  is  a  title  cast  upon  him 
by  operation  of  law,  at  least  coextensive 
with  the  title  of  the  bankrupt  and  in 
some  respects  wider  or  stronger,  and 
not  held  for  his  own  benefit  or  adran- 
tage,  but  in  trust  tor  those  entitled  to 
share  in  tbe  distribution  of  tbe  estate. 
Brown  V.  Frenken  (1908)  87  Ark.  160, 
112  8.  W.  207:   Aiken  v.  EdrinKton  (C. 

C.  1876)  15  N.  B.  R.  271,  Fed.  Cas.  No. 
111.  The  only  object  of  its  creation 
is  to  enable  the  trustee  to  collect  and 
distribute  tbe  assets  among  the  cred- 
itors. Bracklee  Co.  v.  O'Connor  (1910) 
67  Misc.  Rep.  599,  122  N.  T.  Supp.  710. 
The  title  of  the  trustee  ia  exclusive  and 
be  is  the  only  person  who  can  sne  for 
the  recovery  of  assets.  Schnurman's 
Ex'x  r.  Biddle  ft  Co.  (1909)  109  Va. 
702,  64  S.  E.  977.  The  trustee  may 
maintain  replevin  for  the  recovery  of 
specific  personal  property,  or  trover  for 
damages  for  its  conversion.  Hangbey 
V.  Aibin  (D.  C.  1869)  Fed.  Cas.  No. 
8,222;  Foster  v.  Hackley  (C.  G.  1869) 
2  N.  B.  R,  406,  Fed.  Cas.  No.  4,971; 
McLeish  v.  Tylee  (1848)  3  Strob.  (8. 
C.)  287.  No  creditor  can  pursue,  and 
subject  to  the  pnyment  of  his  claim, 
assets  of  the  bankrupt  which  existed  at 
the  time  of  the  adjudication  and  passed 
to  the  trustee,  unless  tbe  latter  has 
ibandoned  them.  8tarr  v.  Whitcomb 
[1907)  150  Micb.  491,  114  N.  W.  345; 
Jenkins  v.  Pilcher  (1(110)  160  Mich. 
J49,  12.^  N.  W.  355,  28  L.  R,  A.  (N.  8.) 
123.  Where  a  trustee  in  bankruptcy 
las  taken  possession,  the  property  is 
in  the  custody  of  the  law  and  cannot  be 
removed  therefrom  by  any  private  per- 
son or  by  any  process  out  of  any  court, 
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escept  one  having  a  Bapervisory  c«d- 
trol  or  superior  JnrisdictioD  In  the 
premises.  WDliama  v.  Noyes  It  Nutter 
Mfg.  Co.  (1914)  92  A.  482,  112  He.  408. 
Where  H.  acquired  property  10  daja 
before  his  death,  end  turned  it  over 
to  his  sons  to  be  handled  by  them  onder 
the  firm  name  of  H.  Sc  Sons,  and  bi* 
heirs  made  no  claim  thereto  until  the 
bankruptcy  of  the  firm,  the  idminia- 
trator  cannot,  after  the  bankruptcy, 
claim  the  property  as  indiTidnal  prop- 
erty. In  re  F.  W.  Hall  &  Bona  (D.  C. 
1913)  208  Fed.  B7a 

The  title  of  the  trustee  is  not  in  aoy 
way  affected  by  the  discharge  of  the 
bankrupt  or  by  hia  failure  to  obtaia  a 
discharge.  In  re  Cheney  (C.  C.  1842) 
Fed.  Cas.  No.  2,636.  The  trustee  hai 
no  control  over  the  interests  oE  others 
in  the  property,  except  aa  expreisiy  gl»- 
eu  by  law  to  protect  tha  bankrupt's  in- 
terests for  the  benefit  of  the  creditors. 
Qoddard  v.  Weaver  (0.  C.  1872)  Fed. 
Cas.  No.  5,495.  The  title  of  a  trustee 
in  bankruptcy  to  a  patent  is  not  of  tbe 
kind  that  must  be  recorded;  and  th« 
transfer  of  the  patent  to  the  trustee 
by  the  adjudication  in  bankraptcy, 
though  not  re»>rded  In  the  patent  office, 
win  prevail  over  a  recorded  asslgnmeat 
of  the  patent  from  the  administrator 
of  the  bankrupt  made  after  the  bank- 
ruptcy. Prime  v.  Brandon  Mfg.  Co. 
(0.  C.  1879)  Fed.  Caa.  No.  11,421.  The 
title  of  tbe  trustee  cannot  be  divested 
except  by  tbe  order  of  the  court  which 
has  control  of  the  administration  of  the 
estate,  and  until  this  has  been  done,  all 
other  courts  must  respect  tbe  trustee's'' 
title,  at  least  until  he  baa  been  dis- 
charged. May  v.  New  Orleans  &  C.  R. 
Co.  (1892)  44  La.  Ann.  444,  10  Santh. 
769. 

5.  D«t«  of  aeenial  of  trtstaa'a  tM*^ 
Under  the  eipUdt  provision  of  the  stat- 
ute, the  title  of  the  trustee  in  bankrupt- 
cy takes  effect,  by  relation,  from  tbe 
date  of  the  adjudication  of  bankraptrr- 
In  re  Bntterwi:k  (D.  0.  1904)  131  Fed 
371,  12  Am.  Bankr.  Rep.  536;  ]n  re 
Fulton  (D.  C.  1907)  163  Fed.  ©64, 18 
Am.  Bankr.  Rep.  601;  Currie  t.  Look 
(1906)  14  N.  D.  482. 106  N.  W.  131  ;  Ben- 
nett V.  Mtna  Ins.  Co.  (1900)  201  Hit'. 
554,  88  N.  E.  335,  131  Am.  St_  Rtp. 
414;  Simpson  v.  Miller  (1908)  "7  (W. 
App.  248,  94  Pac.  252;  Willi  a  mi  ». 
Noyes  &  Nutter  Mfg.  Co.  (1914^)  112 
Me.  408,  92  Atl.  482.  Tbe  conditdnn  i>I 
a  bankrupt's  property,  after  tbe  a  djii^- 
cation  and  before  the  appolntmeat  of 
a  trustee,  is  analogous  to  the  coaditian 
of  the  personal  property  of  a  decedent 
before  the  appointment  of  an  executor 
or  administrator.  Bankruptcy,  like 
death,  divests  the  title  of  the  o<n>er. 
It  becomes  thereupon  in  custodla  Itpt. 
Upon  the  appointment  of  a  trustee,  be 
takes  title  by  relation  back  ai  of  tke 
date  of  the  adjudication.  In  re  FrBiia 
&  Oppenheim  (D.  C.  1909)  174  Fed. 
713.  23  Am.  Bankr.  Rep.  280.  And  see 
In   re   GutwUlig   (D.   C.  1898)  00  Tei 
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475,  1  Am.  Bankr.  Rep.  78.  The  pro- 
vision of  the  act  requiring  the  trustee 
to  file  a  certified  copy  of  the  adjudica- 
tion in  every  county  where  the  bankrupt 
holds  real  estate  does  not  affect  the 
rule  as  to  the  time  of  accrual  of  the 
trustee's  title,  and  such  filing  is  not 
necessary  to  complete  his  title  to  given 
real  property.  Hull  v.  Burr  (1911)  61 
Fla.  625,  55  South.  852.  The  trustee 
may  maintain  trover  for  property  con- 
verted before  his  appointment,  if  the 
conversion  occurred  after  the  adjudi- 
cation. Mitchen  V.  McKibbin  (I>.  G. 
1872)  8  N.  B.  R.  548,  Fed.  Gas.  No.  9,- 
666. 

The  title  of  the  trustee  to  specific 
property  vests  as  of  the  date  of  the  ad- 
judication of  bankruptcy,  and  not  as  of 
the  date  of  the  filing  of  the  petition  in 
bankruptcy.  Hiscock  v.  Varick  Bank 
(1907)  206  U.  S.  28.  27  Sup.  Gt  681, 
51  Ii.  Ed.  945,  18  Am.  Bankr.  Rep.  1; 
In  re  Rose  (D.  G.  1913)  206  Fed.  991; 
Christopherson  v.  Harrington  (1912) 
118  Minn.  42,  136  N.  W.  289,  41  L.  R. 
A.  (N.  S.)  276.  GONTRA,  In  re  Jud- 
son  (G.  G.  A.  1912)  192  Fed.  834,  27 
Am.  Bankr.  Rep.  7(>4;  Glidden  v.  Mas- 
sachusetts Hospital  Life  Ins.  Go.  (1905) 
187  Masq.  538,  73  N.  R.  538;  St  Louis 
County  V.  Watson  (1877)  3  Mo.  App. 
599;  Gornelius  v.  BoUng  (1907)  18  OkL 
469,  90  Pac.  874;  MUler  v.  Barto 
(1910)  247  HI.  104,  93  N.  E.  140;  Sar- 
gent  V.  Blake  (1908)  160  Fed.  57,  87 
C.  O.  A.  213,  20  Am.  Bankr.  Rep.  115; 
Potter  V.  Martin  (1899)  122  Mich.  542, 
81  N.  W.  424;  Toof  v.  Gity  Nat.  Bank 
(C.  C.  A.  1913)  206  Fed.  250,  30  Am. 
Bankr.  Rep.  79;  Kopplin  v.  Ludwig 
(Tex.  Giv.  App.  1914)  170  S.  W.  105. 
But  by  virtue  of  the  amendment  of 
1910  the  trustee  takes  the  status  of  a 
creditor  holding  a  lien  as  of  the  tinje 
when  the  petition  in  bankruptcy  was 
filed.  Bailey  v.  Baker  Ice  Mach.  Go. 
(3915)  36  Sup.  Gt.  50;  In  re  Federal 
Contracting  Go.  (1914)  212  Fed.  688, 
129  G.  G.  A.  224;  Big  Four  Implement 
Co.  V.  Wright  (G.  G.  A  1913)  207  Fed. 
585. 

The  rule  as  to  the  date  when  the 
trastee's  title  attaches  is  not  affected 
by  the  proWsion  of  the  statute  that  he 
shall  be  vested  with  title  to  property 
which,  prior  to  the  petition,  the  bank- 
rupt could  have  transferred,  since  this 
refers  merely  to  the  class  of  property 
which  passes  to  the  trustee.  Gray  v. 
Chase  (1903)  184  Mass.  444,  68  N.  E. 
676.  The  trustee  cannot  maintain  tro- 
ver to  recover  the  value  of  mort- 
gaged personal  property  of  which  the 
mortgagee  had  taken  possession  and 
appropriated  the  same  to  his  own  use 
before  the  adjudication  in  bankruptcy. 
Jones  V.  Miller  (G.  G.  1877)  17  N. 
B.  R.  316,  Fed.  Gas.  No.  7,482.  Where 
a  chose  in  action  has  been  assigned  by 
a  bankrupt  before  the  adjudication,  an 
action  thereon  must  be  brought  in  the 
name  of  the  bankrupt,  and  not  in  that 
of    his    trustee.      Hynson    v.    Burton 


(1844)  5  Ark.  402.  The  lien  of  a  bank- 
rupt's trustee  does  not  relate  to  a  point 
four  months  prior  to  the  institution  of 
the  proceedings,  nor  can  it  antedate 
the  time  the  proceedings  were  institut- 
ed. In  re  Jacobson  &  Perrill  (D.  O. 
1912)  200  Fed.  812. 

The  fact  that  the  bankrupt  obtains 
his  discharge  does  not  bar  the  right  of 
the  trustee  to  recover  property  subse- 
quently discovered.  Maybin  v.  Ray- 
mond (G.  G.  1877)  15  N.  B.  R.  353. 
Fed.  Gas.  No.  9^38.  If  the  discharge 
be  set  aside,  and  bankrupt's  assignment 
of  life  policies  be  voided,  their  status, 
as  regards  the  trustee's  interest,  is  of 
the  date  of  adjudication,  though  bank- 
rupt has  died.  In  re  Levy  (D.  G.  1915) 
227  Fed.  1011. 

6.  Aseels  In  bankrvfrtcy  In  generalw— 

Assets  in  bankruptcy  are  property  of 
the  bankrupt,  or  the  proceeds  thereof, 
coming  into  the  hands  of  the  trustee 
and  applicable  to  the  payment  of  debts. 
In  re  WUson  (G.  G.  1875)  Fed.  Gas.  No. 
17,782. 

The  enumeration  in  this  section  of 
certain  classes  or  kinds  of  property 
which  shall  pass  to  the  trustee  in  bank- 
ruptcy is  not  to  be  construed  as  exclu- 
sive of  other  assets  not  therein  de- 
scribed, and  if  there  be  other  kinds  of 
property  owned  by  the  bankrupt  and 
applicable  to  his  debts,  they  will  also 
vest  in  the  trustee.  In  re  Baudouine 
(D.  G.  1899)  96  Fed.  536,  3  Am.  Bankr. 
Rep.  55. 

The  trustee  in  bankruptcy  will  be  en- 
titled to  claim  money  in  bank  to  the 
credit  of  the  bankrupt  Wagner  v.  Citi- 
zens' Bank  &  Trust  Go.  (1909)  122 
Tenn.  164,  122  S.  W.  245,  135  Am.  St. 
Rep.  869.  And  rents  accruing  from  his 
property.  Keenan  v.  Shannon  (G.  G. 
1874)  9  N.  B.  R.  441,  Fed.  Gas.  No. 
7,640;  In  re  Dole  (D.  G.  1901)  110 
Fed.  926,  7  Am.  Bankr.  Rep.  21.  And 
removable  trade  fixtures.  Montello 
Brick  Go.  v.  Trexler  (G.  G.  A.  1909) 
167  Fed.  482,  21  Am.  Bankr.  Rep. 
896.  A  stock  of  intoxicating  liquors 
held  to  vest  in  trustee  of  licensed  deal- 
er, notwithstanding  claim  that  trustee 
could  not  sell  them.  Strub  v.  Gamble 
(1915)  221  Fed.  253,  137  G.  G.  A. 
258.  Under  Laws  N.  Y.  1910,  c.  348, 
i  25,  as  amended  by  Laws  1911,  c.  393, 
trustee  in  bankruptcy  of  private  bank- 
ers held  entitled  to  amount  of  their 
bond.  In  re  Deutsche  Bros.  (D.  G. 
1915)  220  Fed.  532.  Pending  bankrupt- 
cy proceeding,  judgment  creditor  of 
bankrupt  held  not  entitled  to  proceed 
under  the  Bankruptcy  Act  or  under 
Code  Giv.  Proc.  N.  Y.  §  1391,  against 
bankrupt's  pension  as  retired  city  em- 
ploy4.  In  re  Hoag  (D.  G.  1915)  227 
Fed.  480. 

7.  -^  Property     not     scheduled.  — 

Though  the  bankrupt  is  required  to  file 
a  schedule  of  his  property,  the  ex- 
tent of  the  trustee's  title  does  not  de- 
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pend  upon  it,  but  the  latter  will  take 
title  to  any  property  which  he  may  dis- 
cover and  which  properly  constitutes 
assets  of  the  estate,  though  omitted 
from  the  schedule.  In  re  Levy  (D.  G. 
1915)  227  Fed.  1011;  Jones  v.  Barnes 
(Miss.  1914)  06  South.  212;  Chachere 
▼.  Bloch  (1894)  40  La.  Ann.  1380,  10 
South.  170;  Hallyburton  v.  Slagle 
(1902)  130  N.  O.  482,  41  S.  E.  877; 
Ledoux  V.  Samuels  (1907)  110  App. 
Div.  720,  102  N.  Y.  Supp.  43;  Leist 
V.  Dierssen  (1900)  4  Cal.  App.  034, 
88  Pac.  812;  Juden  t.  Nebham  (Miss. 
1912)  00  South.  45. 

8.  —  Books,  papers,  and  records.— 

The  trustee  is  entitled  to  the  posses- 
sion of  all  the  bankrupt's  books  of  ac- 
count, business  papers,  contracts,  se- 
curities, and  other  documents  relating 
to  his  business.  In  re  Hess  (D.  0. 
1905)  134  Fed.  109,  14  Am.  Bankr. 
Rep.  559.  In  the  case  of  the  bank- 
ruptcy of  a  corporation,  its  trustee  is 
entitled  to  the  possession  of  the  corpo- 
rate records  and  stock  books.  Bab- 
bitt V.  Dutcher  (1910)  210  U.  S.  102, 
30  Sup.  Ct  372,  54  L.  Ed.  402.  But  if 
the  bankrupt's  books  of  account  have 
been  transferred  by  him  before  the 
commencement  of  the  proceedings  in 
bankruptcy,  in  such  a  way  as  to  give 
the  holder  an  apparent  legal  title  to 
them,  the  trustee  must  resort  to  ple- 
nary proceedings  for  their  recovery. 
Rogers  v.  Winsor  (D.  C.  1872)  0  N.  B. 
R.  246,  Fed.  Gas.  No.  12,023. 

9.  -^  Property  subject  to  Judicial 
processw— A  bankrupt's  trustee  is  vest- 
ed with  the  bankrupt's  title  to  all  prop- 
erty which  either  he  could  have  trans- 
ferred, or  which  might  have  been  lev- 
ied on  and  sold  under  judicial  process, 
except  property  exempt  under  the  laws 
of  the  state.  In  re  T.  G.  Burnett  & 
Go.  (D.  G.  1912)  201  Fed.  102.  Wheth- 
er particular  property  could  have  been 
levied  on  and  sold  under  judicial  pro- 
cess is  to  be  determined  according  to 
the  local  law.  Rosenbluth  v.  De  For- 
est &  Hotchkiss  Go.  (1911)  85  Gonn. 
40,  81  Atl.  955.  Transferability  is  the 
test  of  the  title  of  a  trustee  in  bank- 
ruptcy under  the  provision  of  the 
bankruptcy  act  that  all  property  which 
the  bankrupt  could  have  transferred,  or 
which  could  have  been  levied  on  or  sold 
under  judicial  proceedings,  shall  pass  to 
his  trustee.  In  re  Packer's  Estate 
(1914)  92  A.  70,  240  Pa.  110.  The 
claus^  relating  to  property  which  could 
be  '^levied  upon  and  sold  under  judicial 
process"  will  include  all  property  to 
which  the  bankrupt  had  title  as  between 
himself  and  his  creditors.  Ghesapeake 
Shoe  Go.  T.  Seldner  (1903)  122  Fed. 
593,  58  G.  G.  A.  201,  10  Am.  Bankr. 
Rep.  400;  Boone  v.  Hall  (1870)  7 
Bush  (Ky.)  00,  3  Am.  Rep.  288;  In 
re  MiUboume  Mills  Go.  (D.  G.  1908)  102 
Fed.  988,  20  Am.  Bankr.  Rep.  748; 
Patterson  v.  Boyd  (Tenn.  1912)  150  a 
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W.  424;  In  re  T.  O.  Burnett  &  CJo.  (D. 
G.  1912)  201  Fed.  102,  29  Am.  Bankr. 
Rep.  872.  Where  personal  property  i« 
held  by  a  third  person  under  a  lease 
from  the  bankrupt,  although  the  local 
law  would  not  subject  it  to  attachment 
or  execution  at  the  suit  of  the  lessor's 
creditors,  yet  if  it  could  be  reached  by 
trustee  process,  subject  to  the  rights  of 
the  lessee,  it  is  assets  of  the  estate  in 
bankruptcy.  Glark  v.  Williams  (1906) 
190  Mass.  219,  70  N.  B.  723. 

10. Nature  of  bankrupts  tltle.- 

There  must  be  some  definitely  fixed  or 
ascertainable  title  or  estate,  in  which 
the  bankrupt  has  a  beneficial  as  well 
as  a  legal  interest.  Ontario  Bank  v. 
Mumford  (1848)  2  Barb.  Gh.  (N.  Y.) 
590;  In  re  Twaddell  (D.  G.  1901)  110 
Fed.  145,  0  Am.  Bankr.  Rep.  539.  But 
the  fact  that  his  interest  is  defeasible' 
or  contingent  does  not  necessarily  pre- 
vent it  from  being  transferable  or  as- 
signable and  therefore  assets  in  bank- 
ruptcy. In  re  Wright  (G.  G.  A  1907) 
157  Fed.  544,  19  Am.  Bankr.  Rep.  454; 
In  re  Judson  (D.  G.  1911)  188  Fed. 
702,  20  Am.  Bankr.  Rep.  775.  The 
trustee  will  be  entitled  to  claim  money 
which  was  placed  in  the  bankrupt's 
hands  and  was  converted  by  him  under 
circumstances  such  as  to  make  his  act 
larcenous.  Lord  v.  Seymour  (1903) 
177  N.  Y.  525,  09  N.  E.  1120.  But  the 
case  is  different  in  regard  to  property 
which  is  held  by  the  bankrupt  under  no 
real  title,  but  by  virtue  of  a  convey- 
ance which  was  fraudulent  and  void  as 
against  the  grantor's  creditors.  It  is 
the  latter,  the  grantor's  creditors,  who 
will  be  entitled  to  it,  and  not  the  trus- 
tee in  bankruptcy  of  the  grantee.  Man- 
ning V.  Drake  (1847)  1  Mich.  34; 
Gunther  y.  Greenfield  (1870)  8  Abb. 
Prac.  N.  S.  (N.  Y.)  191,  3  N.  B.  R. 
730. 

Where  the  bankrupt  is  not  tlie  sole 
owner  of  pioperty,  but  jointly  inter- 
ested in  it  with  others,  the  trustee  will 
take  only  the  bankrupt's  share  or  inter- 
est. Goddard  v.  Weaver  (G.  G.  1872) 
Fed.  Gas.  No.  5,495.  But  on  the  bank- 
ruptcy of  a  person  who  was  in  ffict  the 
sole  owner  of  a  business,  though  it  was 
conducted  in  the  name  of  himself  ^^ 
another  as  partners,  the  property  and 
assets  of  the  business  will  pass  to  his 
trustee  as  his  individual  property  #  ^^^' 
out  regard  to  any  liability  of  the  osten- 
sible partner  to  the  creditors.  In  re 
Gibson  (D.  G.  1911)  191  Fed.  «^,  2T 
Am.  Bankr.  Rep.  401. 

1 1.  — —  Stock   in   corporatlons^-^^ 

trustee  in  bankruptcy  is  entiti  ed  ^^ 
shares  of  corporate  stock  stand^f  ^ 
the  name  of  the  bankrupt.  Wilson  v. 
Atlantic  &  St  L.  R.  Co.  (D.  C.  1880) 
2  Fed.  459.  And  to  the  hiterest  ^t  the 
bankrupt  in  a  stock  pool  organised  to 
advance  the  market  in  a  certain  stock 
and  then  sell  to  the  public.  In  re  l*^^' 
rop,  Haskins  &  Go.  (D.  G.  1910  }  184 
Fed.  534,  24  Am.  Bankr.  Rep.  911 
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The  trustee  in  bankruptcy  of  a  cor- 
porate stockholder  acquires  nothing  but 
the  rights  and  remedies  of  the  stock- 
holder. Chicago  Railway  Equipment 
Go.  V.  National  Hollow  Brake  Beam 
Co.  (1912)  173  lU.  App.  573.  As  to 
corporate  stock,  the  trustee  has  a  right 
to  have  the  certificate  transferred  to 
him  or  to  have  a  new  one  issued,  if  it 
is  beyond  his  power  to  compel  a  trans- 
fer from  the  bankrupt  Wilson  v.  At- 
lantic &  St.  L.  R  Co.  (D.  C.  1880) 
2  Fed.  459.  And  probably  to  vote  the 
stock  at  stockholders*  meetings,  though 
if  he  allows  the  bankrupt-  to  do  this, 
the  other  stockholders  have  no  right 
to  object  State  v.  Ferris  (1875)  42 
Conn.  560.  But  while  shares  of  cor- 
porate stock  pass  to  the  trustee,  for 
whatever  they  may  be  currently  worth, 
a  stockholder's  interest  in  the  accumu- 
lated but  undivided  profits  of  the  com- 
pany is  not  "property,"  and  therefore 
the  trustee  cannot  recover  dividends  de- 
clared on  the  stock  after  the  bank- 
rupt's discharge.  Bryan  v.  Sturgis  Nat 
Bank  (1905)  40  Tex.  Civ.  App.  307, 
90  S.  W.  704.  And  although  the  bank- 
rupt may  be  employed  by  a  given  cor- 
poration, all  the  stock  of  which  stands 
in  the  name  of  his  wife,  and  its  pros- 
perity may  be  chiefly  due  to  his  efforts, 
it  does  not  follow  that  any  part  of  its 
property  can  be  claimed  as  assets  of  his 
estate.  Campbell  v.  Thompson  (1902) 
18  Colo.  App.  93,  70  Pac.  161. 

The  individual  liability  of  a  stock- 
holder in  a  corporation  does  not  descend 
upon  his  trustee  in  bankruptcy,  nor  at- 
tach to  the  assets  in  his  hands,  at  least 
where  the  trustee  has  not  accepted  the 
stock  or  consented  to  become  a  stock- 
holder in  the  corporation.  American 
File  Co.  V.  Garrett  (1884)  110  U.  S. 
288,  4  Sup.  Ct  90.  28  L.  Ed.  149;  Gar- 
rett V.  Sayles  (C.  C.  1880)  1  Fed.  371. 

12.  Situation  of  property-— All  prop- 
erty of  the  bankrupt  situated  anywhere 
within  the  T7nited  States  passes  to 
and  vests  in  his  trustee  in  bankruptcy, 
without  regard  to  the  territorial  limits 
of  the  jurisdiction  of  the  court  which 
made  the  adjudication  of  bankruptcy. 
Knauth,  Nachod  &  Kuhne  v.  Latham  & 
Co.  (1915)  219  Fed.  721,  135  C.  C.  A. 
419;  In  re  Granite  City  Bank  (1905) 
137  Fed.  818,  70  C.  C.  A.  316,  14  Am. 
Bankr.  Rep.  404;  In  re  WUka  (D.  C. 
1904)  131  Fed.  1004,  12  Am.  Bankr. 
Rep.  727;  Ward  v.  Hargett  (1909)  151 
N.  C.  365,  66  S.  B.  340;  Cannon  t. 
WeUford  (1872)  22  Grat  (Va.)  195. 

By  another  part  of  the  act  (section 
7,  cL  5  [ante,  §  9591]),  it  is  made  the 
duty  of  the  bankrupt  to  "execute  to 
his  trustee  transfers  of  all  his  property 
in  foreign  countries,"  because  a  decree 
in  bankruptcy  would  not  be  sufficient  in 
itself  to  invest  the  trustee  with  title 
to  real  property  of  the  bankrupt  sit- 
uated in  a  foreign  country.  Oakey  ▼. 
Bennett  (1850)  11  How.  33,  13  L.  Ed. 
593;  Chaison  v.  McFaddin  (Tex.  CJiv. 
App.  1910)  132  S.  W.  524;  In  re  Dele- 


hanty's    Estate    (1908)    11   Ariz.   366, 
96  Pac.  109,  21  Ann.  Cas.  1038. 

13.  Burdensome      interests.— Though 

title  to  all  the  bankrupt's  property  de- 
scends upon  his  trustee,  the  latter  is 
not  bound  to  accept  or  to  administer 
any  portion  of  it  or  any  item  of  assets 
which  he  may  decide  to  be  worthless, 
or  likely  to  cost  more  than  it  will  yield, 
or  to  be  more  of  a  burden  than  a  ben- 
efit to  the  estate.     In  the  exercise  of 
his    judgment    and    discretion   on    this 
point,  he  may  reject,  abandon,  or  re- 
fuse to  take  charge  and  possession  of, 
any  such  property,  and  so  free  himself 
from  any  duty  or  responsibility  in  re- 
gard to  it    Sparhawk  v.  Yerkes  (1891) 
142  U.   S.   1,  12  Sup.   Ct  104,  35  L. 
Ed.  915;   American  File  Co.  v.  Garrett 
(1884)  110  U.  S.  288,  4  Sup.  Ct  90,  28 
L.    Ed.    149;     Sessions    v.    Romadke 
(1892)  145  U.  S.  29,  12  Sup.  Ct  799, 
86  L.  Ed.  609;    In  re  Schiermann  (D. 
C.   1900)    2   Nat.  Bankr.    News,   118; 
Tavlor  v.  Irwin   (C.  C.  1884)  20  Fed. 
615;  Kimberling  v.  Hartly  (C.  C.  1880) 
1   Fed.  571;    Amory  v.  Lawrence   (C. 
C.  1872)  Fed.  Cas.  No.  336;    Copeland 
v.  Stephens,  1  Bam.  &  Aid.  603;   Smith 
▼.  Gordon  (D.  C.  1843)   Fed.  Cas.  No. 
13,052;    Glenn   v.   Howard    (1886)    66 
Md.  40,  3  Atl.  895;   Griswold  v.  Morse 
(1879)  59  N.  H.  2U;    Berry  v.  GiUis 
(1845)  17  N.  H.  9,  43  Am.  Dec.  584; 
Briggs  V.  Avary   (19Q7)   47  Tex.   Civ. 
App.  488,  106  S.  W.  904;    Fleming  v. 
Courtenay  (1903)  98  Me.  401,  57  Atl. 
592,  99  Am.  St  Rep.  414;  In  re  Zehner 
(D.  C.   1912)    193   Fed.  787,  27   Am. 
Bankr.   Rep.    536;    McCarty   v.   Light 
(1913)    155  App.   Div.   36,   139  N.   Y. 
Supp.    853;     Dow    v.    Bradley    (1913) 
110  Me.  249,  85  Atl.  896;   In  r^  Scruggs 
(D.  O.  1913)   205  Fed.  673.     While  a 
trustee   in   bankruptcy   is   vested   in   a 
qualified  sense  with  all  the  assets  of  the 
bankrupt,  he  may  decline  to  take  such 
property  as  he  deems  burdensome  and 
worthless,  and  title  thereto  remains  in 
the  bankrupt     Dow  v.   Bradley    (Me. 
1913)  85  A.  896.    Although  the  title  to 
land  passes  to  the  trustee  in  bankrupt- 
cy by  the  proceedings  in  bankruptcy,  if 
he  so  elects,  he  is  not  required  to  ac- 
cept it,  if  in  his  opinion  it  is  worthless 
or   will   be   unprofitable,     McCarty    v. 
Light  (1913)  139  N.  Y.  S.  853, 155  App. 
Div.  36. 

If  the  trustee  finds  property  of  the 
bankrupt  so  heavily  burdened  vnth 
mortgages  or  other  liens  that  he  con- 
siders it  impossible  to  realize  anything 
out  of  the  equity  of  redemption  for 
the  benefit  of  the  general  creditors, 
he  may  refuse  to  administer  it  and 
abandon  it  to  the  secured  creditor,  and 
it  is  in  fact  his  duty  to  do  so  when- 
ever it  is  certain  that  the  general  es- 
tate would  derive  no  benefit  from  a 
sale  of  the  property.  In  re  Zehner  (D. 
C.  1912)  193  Fed.  787,  27  Am.  Bankr. 
Rep.  536;  In  re  Jersey  Island  Packing 
Co.  (1905)  138  Fed.  625,  71  C.  C.  A. 
75,  2  L.  B.  A.   (N.  S.)    560,   14  Am. 
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truatee  did  not  claim  the  bonds,  right 
to  enforce  payment  waa  in  registered 
holder.  Shaffer  t.  Federal  Cement  Go. 
(D.  G.  1915)  225  Fed.  893.  Trustee 
in  bankruptcy,  lurrenderlng  lease  held 
as  asset  for  several  months,  does  not 
lose  right  to  collect  rent  for  interval 
on  doctrine  of  relation.  Citiiena'  Sav- 
inga  &  Tmat  Co.  v.  Rogers  (1915)  155 
N.  W,  156. 

14.  ^—  Tnatae**  alaotloi  ta  aoMpt 
sr  Bbaadon  praparty.— Tbe  trustee  can- 
not be  held  to  have  rejected  or  aban- 
doned an  asset  of  the  bankrupt  unlesa 
it  ia  shown  that  he  hod  either  actoal 
knowledge  of  the  property  in  queation 
or  sufficient  means  of  obtainiog  full  in- 
formation. Dushane  v.  Beall  (1896) 
161  U.  S.  613,  16  Sup.  Ot.  637,  40  I.. 
Ed.  791;  Atwood  v.  Bailey  (1003)  184 
Mass.  133,  68  N.  E.  18;  Buckingham 
V.  Buckingham  (1880)  36  Ohio  St.  68. 
Title  to  a  claim  for  usurioua  intereat 
paid  to  a  national  bank  cannot  be  as- 
serted by  a  bankrupt  upon  the  ter- 
mination of  tbe  bankruptcy  proceedii^a 
where  he  returned  no  assets  to  the 
trustee,  and  failed  to  notify  either  the 
trustee  or  the  creditors  of  the  exist- 
ence of  the  claim.  First  Nat  Bank  v. 
Laseter  (1906)  196  D.  S.  115,  25  Sofk. 
Ot  206,  49  L.  Bd.  406.  If  the  trustee 
assumes  control  oyer  the  property  with 
reasonable  promptnesa,  after  learniag 
ot  ita  existence,  no  previous  inaction 
on  his  part  will  count  for  anything  or 
prejudice  his  rights  in  any  way.  Ham- 
mond V.  Whittredge  (1907)  204  U.  8. 
538,  27  Sup.  Ct  396,  61  L.  Bd.  606; 
In  re  Wiseman  &  Wallace  (D.  0.  190S) 
1S9  red.  236,  20  Am.  Bankr.  Rep.  293. 

The  trustee  must  be  accorded  a  rea- 
sonable length  of  time  in  which  to  in- 
form himself  aa  to  any  particular  item 
or  asset,  aud  to  make  his  election 
whether  he  will  claim  and  administer 
It  or  abandon  it  Briggs  v.  Avsry 
(1907)  47  Tex.  Civ.  App.  488,  106  3. 
W.  904;  Whittredge  v.  Sweetser  (1905) 
189  Maaa.  46,  76  N.  E.  222.  If  he  por- 
aaea  a  policy  of  mere  neglect  and  in- 
action, and  this  continues  for  an  on- 
reaaonable  length  of  time.  It  will  glT* 
rise  to  a  presumption  that  he  has  aban- 
doned the  property,  and  will  estop  him 
to  assert  any  interest  in  it  at  least  as 
againat  rights  or  liens  subsequently  ac- 
quired by  third  peraons,  such  ss  a  pai- 
chaaer  from  the  bankrupt,  or  a  credi- 
tor who  tiBB  independently  taken  slept 
to  subject  the  property  to  the  pay- 
ment ot  bis  debt  SesaioDS  v.  Romsd- 
ka  (1892)  145  U.  8.  29,  12  Sup.  Ct 
790.  36  I*  Ed.  609;  Taylor  v.  Irwia 
(G.  G.  1864)  20  Fed.  615;  Rugely  '. 
Robinson  (1861)  19  Ala.  404;  Smilli 
▼.  Gordon  (D.  0.  1843)  6  Law  Rep. 
313,  Fed.  Gas.  No.  13,062;  Flemini:  i. 
Courteosy  (1003)  98  Me.  401,  67  Aa 
602,  99  Am.  St.  Rep.  414.  The  conrts 
will  not  permit  tbe  trustee  to  wait  is- 
definitely  io  order  to  see  whethrr  so 
Item  of  property,  now  apparently  tbI* 
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uelesiU  may  eventually  become  suffi- 
ciently valuable  to  justify  him  in  taking 
possession  of  it  for  the  benefit  of  the 
estate.  Sparhawk  v.  Yerkes  (1891) 
142  U.  S.  1,  12  Sup.  Ct  104,  85  U 
£>].    915. 

The  trustee's  election  not  to  take  the 
property  may  be  manifested  formal" 
ly,  as  where  he  gives  a  written  waiver 
of  his  right,  title,  and  interest  in  the 
property,  containing  also  permission  to 
the  bankrupt  to  deal  with  it  as  owner. 
Briggs  V.  Avary  (1907)  47  Tex.  Civ. 
App.  488,  106  S.  W.  904.  Or  he  may 
obtain  an  order  of  court  directing  him 
to  pursue  t^iis  course,  or  approving 
nunc  pro  tunc  an  abandonment  of  the 
property  already  made.  In  re  Joseph- 
son  (D.  G.  1903)  121  Fed.  142,  9  Am. 
Bankr.  Rep.  345.  The  abandonment  of 
the  profperty  by  the  trustee  may  be 
conclusively  presumed,  not  only  from 
unreasonable  delay  in  claiming  it,  but 
also  from  any  conduct  on  his  part 
which  is  plainly  inconsistent  with  an 
election  to  retain  it  or  to  administer 
it.  Sessions  v.  Romadka  (1892)  145 
U.  S.  29.  12  Sup.  Ct  799,  36  L.  Ed. 
609;  Fleming  v.  Courtenay  (1904)  98 
Me.  401.  57  Atl.  592,  99  Am.  St.  Rep. 
414;  Lalng  v.  Fish  (1905)  119  111. 
App.  645. 

15.  Property  in  bankrupft  pottea- 
sioiid— All  property  of  a  bankrupt  in  his 
actual  possession  at  the  time  of  the 
adjudication  passes  into  the  hands  of 
the  trustee  immediately  upon  his  ap- 
pointment, except  such  as  is  exempt  by 
law.  In  re  Vogel  (C.  C.  1869)  Fed. 
Cas.  No.  16,982.  A  private  banker  un- 
der the  laws  of  Missouri  being  sub- 
jected to  adjudication  as  a  bankrupt, 
the  property  employed  in  the  business 
vests  in  the  trustee.  In  re  Sage  (D. 
C.  1915)  224  Fed.  525.  Trustee,  in 
bankruptcy  of  a  private  banker  held 
entitled  to  the  assets  of  the  bank  as 
against  common  unsecured  creditors. 
'  Ledgerwood  v.  Dashiell  (Tex.  Civ. 
App.  1915)  177  S.  W.  1010. 

Where  a  deficit  is  shown  in  the  assets 
of  the  bankrupt's  estate,  he  must  ac- 
count for  it  by  a  satisfactory  explana- 
tion or  pay  the  amount  of  the  deficit  to 
the  trustee.  In  re  Goodman  (D.  C. 
1912)  196  Fed.  566,  27  Am.  Bankr. 
Rep.  697;  In  re  Peltasohn  (C.  C.  1877) 
Fed.  Cas.  No.  10,912.  If  the  bank- 
rupt attempts  to  conceal  or  withhold 
any  property  which  is  in  his  posses- 
sion or  under  his  own  control  or  the 
control  of  those  who  are  holding  it 
merely  as  his  agents  or  bailees,  he 
may  be  compelled,  by  order  of  the  court 
of  bankruptcy,  to  surrender  it  to  his 
trustee,  and  punish  for  his  failure  to 
obey.  In  re  Kreuger  (D.  C.  1912)  197 
Fed.  124,  28  Am.  Bankr.  Rep.  890;  In 
re  Karp  (D.  C.  1912)  196  Fed.  998,  28 
Am.  Bankr.  Rep.  559;  In  re  Weber 
Co.  (1912)  200  Fed.  404,  118  C.  C.  A 
656,  29  Am.  Bankr.  Rep.  217;  Les- 
saius  V.  Goodman  (1908)  165  Fed.  889, 
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91  C.  C.  A  567,  21  Am.  Bankr.  Rep. 
446;    In  re  JabUn    (D.  C.   1912)    194 
.Fed.  228,  28  Am.  Bankr.  Rep.  54. 

16.  Property  in  outtody  of  the  law.— 
A  trustee  in  bankruptcy  is  entitled  to 
possession  of  all  the  bankrupt's  prop- 
erty and  to  administer  the  same,  al- 
though it  may  be  subject  to  liens  or  in 
the  possession  of  a  state  court  in  pro- 
ceedings to  enforce  a  Uen.  In  re  Kap- 
lan (D.  C.  1905)  144  Fed.  159,  16  Am. 
Bankr.  Rep.  267.  Whether  administra- 
tion of  mortgaged  stock  of  merchandise 
should  be  left  to  the  state  court,  which 
had  taken  jurisdiction,  or  be  brought 
into  bankruptcy,  held  for  the  deter- 
mination of  the  United  States  district 
judge.  Bank  of  Dillon  v.  Murchison 
(1914)  213  Fed.  147,  129  C.  C.  A  499. 

If  property  of  the  bankrupt's  estate 
la  in  the  possession  of  a  receiver  ap- 
pointed by  a  state  court,  the  trustee 
in  bankruptcy  will  apply  to  the  state 
court  for  an  order  directing  the  sur- 
render of  the  property  by  its  receiver, 
and  if  this  is  refused,  the  trustee  must 
intervene  in  the  pending  suit.  Kennedy 
V.  American  Tanning  Co.  (1913)  81 
N.  J.  £q.  109,  85  AU.  812;  A  H.  Alden 
&  Co.  V.  New  York  Commercial  Co. 
(1913)  157  App.  Div.  872,  142  N.  Y. 
Supp.  772.  If  property,  or  money  aris- 
ing from  its  sale,  is  in  the  hands  of  a 
sheriff,  the  trustee  may  claim  it,  pro- 
vided the  lien  under  which  the  sheriff 
seized  the  property  was  one  dissolved 
by  the  adjudication  in  bankruptcy,  oth- 
erwise it  must  be  treated  as  in  the  cus- 
tody of  the  court,  and  a  proper  appli- 
cation made  for  its  surrender.  In  tc 
FarreU  (C.  C.  A.  1912)  201  Fed.  338; 
Bristol  V.  Mills  (19(X))  14  Pa.  Super. 
Ct  107. 

17.  Interests  In  real  estate^— Upon  an 
adjudication  in  bankruptcy  against  the 
owner  of  land,  the  situation  as  to  the 
title  to  the  land  is  the  same  as  it  would 
have  been  under  a  deed  from  the  bank- 
rupt to  his  trustee.  Hough  v.  City  of 
North  Adams  (1907)  196  Mass.  290,  82 
N.  E.  46.  The  title  to  all  real  estate 
of  the  bankrupt  passes  to  and  vests  in 
his  trustee.  Pearce  v.  Foreman  (1874) 
29  Ark.  563.  The  trustee  may,  if  nec- 
essary, maintain  ejectment  for  its  re- 
covery. Beach  v.  Beach  (1842)  14  Vt. 
28.  39  Am.  Dec.  204;  Essex  Co.  v. 
Durant  (1860)  14  Gray  (Mass.)  447. 

Any  interest  which  the  bankrupt  may 
have  in  real  property  will  constitute  as- 
sets of  his  estate,  provided  it  is  a  bene- 
ficial interest  and  one  which  he  might 
have  transferred  by  his  own  deed,  or 
ivhich  might  have  been  subjected  to  the 
claims  of  his  creditors  outside  of  the 
bankruptcy  proceedings.  Merrill  v. 
Hussey  (1906)  101  Me.  439,  64  Atl. 
819;  Wright  v.  Green  (1912)  239  Mo. 
449,  144  S.  W.  437.  Although  the  title 
to  realty  may  be  in  another,  yet  if  the 
bankrupt  has  an  interest  in  it,  that  in- 
terest will  be  available  under  the  ad- 
ministration   of    the    trustee.      In    re 
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(D.  C.  1906)  149  Fed.  273, 
ikr.  Bep.  871.  The  trustee 
:o  a  decree  adjudging  a  lieu 
leit;  of  tbe  bankrupt's  wife 
unt  of  the  mouey  expended 
ikrupt  in  improve metits  on 
f.  McKa^T.  WeaKer<lBll) 
jupp.  66.  Wbere  the  bank- 
naily  the  owner  of  land,  but 
IB  an  undivided  intereBt  in  it, 
at  will  be  an  aBset  of  hia 
re  Throckmorton  (1906)  149 
)  C.  C.  A.  15.  17  Am.  Bankr. 
Where  an  estate  is  devised 
ally  to  two  persona,  and 
eath  of  the  testator  but  be- 
jbate  of  tbe  will,  one  of  the 
adjudged  bankrupt,  the  es- 
dsed  will  pass  to  Ills  trus- 
kruptcy.  Ex  parte  Fuller 
!)  Fed.  Cas.  No.  5,147. 
ate  vested  in  the  bankrupt 
>  of  the  adjudicadoQ  ia  an 
I  estate  and  may  be  sold  by 
.  Adair  V.  Adair's  Trustee 
£y.  Law  Hep.  857,  99  S.  W. 
ot  BO  a  life  estate  which  did 
til  after  the  adjudication  of 
Hsckett's  Executors  t. 
rustee  (Ky.  1900)  118  S.  W, 

ince  of  land  on  condition  of 
it  of  an  annual  sum  to  the 
ing  his  life  gives  the  grantee 
b  will  pasa  to  his  trustee  in 
Atwood  V.  Kittell   (D,  0. 

Cas.  No.  641.  The  trustee 
ke  title  to  exempt  property, 

claim  land  once  occupied  as 
i  but  since  voluntarily  aban- 
the  bankrupt.  Martin  t, 
r)  31  Ky.  Law  Rep.  882,  104 
Where  the  bankrupt  was 
in  fee  of  a  public  street  in 
ect  only  to  the  public  ease- 
ssage,  the  right  ot  the  own- 
will  pass  to  bis  trustee  in 
Kinzie  v.  Winston  (1870) 
A  mere  usufruct  Ln  proper- 
ible  of  being  transferred  by 

with  the  owner's  permis- 
t  assets  in  baukruptcy.     In 

(D.  C.  1873)  8  N.  B.  R. 
;aB.  No.  10,439. 

of  a  sanitariom  conducted 
jpt  held  not  to  have  passed 
under  a  deed  to  the  realty, 
not  owned  by  tbe  bankrupt, 

mortgage  made  thereon  by 

In  re  Dr.  Biegel  Sanitari- 
I.  C.  1913)  206  Fed.  319. 
eld  to  make  a  gueation  for 
I  ether  certain  store  fixtures 
nstalled  by  defeudant  were 
'  a   bankrupt,   so  as   to   ac- 

prior  to  its  bankruptcy, 
lohn  Hofman  Co.  (1913)  141 
0,  1S7  App.  Div.  88. 

:qulty  Of  radanptlon.— When 
iy  of  the  bankrupt  is  in- 
ly  a  mortgage,  valid  as  to 
Dd  not  voidable  nnder  tbe 
act,  the  trustee  takca  title 
rupt's  equity  of  tedemptioii 
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in  the  premiaea.  In  re  Kellogg  (D.  C 
1002)  113  Fed.  120,  7  An.  Bankr.  Bep. 
623:  Bryar's  Appeal  (1886)  111  Pa.  81, 
2  AtL  344;  Robinson  v.  Denny  118TT) 
57  Ala.  492:  Wlnslow  t.  Clark  (1872) 
47  N.  X.  261;  In  re  Stewart  (D.  C. 
1912)  193  Fed.  791,  27  Am.  Bankr. 
Rep.  629.  Tbia  applies  not  only  to  a 
common-law  mortgage  in  the  ordinary 
form,  hut  to  equitable  mortgages  and 
various  other  anomalons  forma,  such  as 
a  conveyance  of  land  which,  thoogb  ab- 
Bolute  in  form,  Is  intended  as  security 
for  a  debt  and  is  accompanied  by  an 
unrecorded  agreement  of  defeasance. 
Moore  t.  Albro  (1880)  129  Mass.  9. 
And  to  an  instrument  in  the  form  of  a 
deed  of  tmat  bnt  meant  to  secare  a 
debt.  In  re  Jersey  Island  Packing  Co. 
(1905)  138  Fed.  625,  71  C.  C.  A.  75,  2 
L.  R.  A.  (N.  S.)  560,  14  Am,.  Bankr. 
Rep.  689.  And  to  a  mortgage  of  per- 
sonal property  which  authorizes  the 
debtor  to  sell  tbe  items  covered.  In 
re  Hull  (D.  C.  1902)  115  Fed.  858,  8 
Am.  Bankc.  Rep.  302.  And  to  an  as- 
aignment  of  a  judgment,  absolute  in 
form,  hut  intended  as  security  for  the 
price  of  goods  sold  or  to  be  sold  to  the 
assignor.  EngUsh  v.  Rosa  (D.  C.  ld<^) 
140  Fed.  630,  IS  Am.  Bankr.  Rep.  3T0. 

Where  the  local  law  allows  a  certain 
period  of  time  for  redemption  from  a 
sale  of  real  estate  under  eiecDtion. 
this  right  may  be  exercised  by  tbe  debt- 
or's trustee  in  bankruptcy,  provided  the 
appointed  time  bas  not  expired  when 
be  is  appointed,  though  it  will  not  be 
enlarged  by  tbe  intervening  bankruptcy. 
In  re  Goldman  (D.  O.  1900)  102  Fed. 
122,  4  Am.  Bankr.  Rep.  100. 

A  trustee  in  bankruptcy  will  be  en- 
titled to  collect  and  receive  the  rents 
of  mortgaged  property'  of  the  bankrupt, 
at  least  nntil  the  mortgagee  shall  have 
taken  proper  steps  to  secure  their  ap- 
plication on  hia  debt.  Alter  v.  dark 
(D.  C.  1911)  193  Fed.  153;  Hunter  v. 
Haya  (C.  C.  1877)  7  Bias.  362,  Fed. 
Caa.  No.  6,906.  But  if  a  mortgage  od  ^ 
land  of  the  bankrupt  baa  actually  been 
paid,  the  property  will  pass  to  tbe  tnu- 
tee  in  bankruptcy  free  from  the  incum- 
brance, although  the  mortgage  has  been 
assigned  to  a  third  person  instead  ot 
being  canceled.  McMaster  v.  Camp- 
beU  (1879)  41  Mich.  513,  2  N.  W.  836. 

19.  —  Laaaad  proparty.  — If  tbt 
bankrupt  is  a  tenant  of  leased  prem- 
ises, bis  interest  in  the  unexpired  tern 
of  the  lease  will  constitnte  aaaets  ot  hi> 
estate  in  bankruptcy  and  pass  to  tlie 
trustee.  Crowe  v.  Baumaan  (D.  C. 
1911)  190  Fed.  399,  27  Am.  Bankr.  Btp- 
100:  In  re  Fraiin  &  Oppenheim  (D.  C 
1909)  174  Fed.  713,  23  Am.  Bankr. 
Bep.  289:  Olden  v.  Sassman  (19(S) 
68  N.  J.  Eq.  799,  64  AU.  1134;  ffiW- 
man  v.  Taylor  (D.  0.  1879)  Fed,  Ctt. 
No.  17.654.  And  see  Ijyon  v.  Moore 
(1918)  259  111.  23,  102  N.  B.  179.  It  i" 
the  duty  of  the  trustee  either  to  fii  M 
upset  price  for  the  sale  of  the  leaaeli«" 
sufficient  to  pay  tbe  lessor  the  eDtii> 
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rentfil  for  the  remainiDg  term  of  the 
lease  and  t>ay  oTer  Buch  amount  to  the 
lessor,  or  else  to  require  a  bond  with 
ample   security,   obliging   the   purchas* 
er  to  conform  strictly  to  all  the  terms 
of  the  lease*  and  if  bids  cannot  be  ob- 
tained subject  to  these  conditions,  the 
trustee  should  surrender  the  lease  to 
the    landlord.     In   re   Gutman    (D.    G. 
1912)  197  Fed.  472,  28  Am.  Bankr.  Rep. 
643.     If  notice  to  quit  has  been  serv- 
ed on  the  tenant  before  his  bankrupt- 
cyt  it  will  serve  as  notice  to  the  trustee, 
who  takes  only  such  rights  as  the  bank- 
rupt had  at  the  time  of  the  adjudica- 
tion, and  a  new  notice  is  not  necessary. 
Lindeke  v.  Associates  Realty  Go.  (1906) 
146  Fed.  630,  77  G.  G.  A.  56,  17  Am. 
Bankr.  Rep.  215.    And  see  In  re  Van 
Da  Grift  Motor  Gap  Go.   (D.  G.  1912) 
192  Fed.  1015,  27  Am.  Bankr.  Rep.  474. 
If  a  suit  to  cancel  the  lease  is  pending, 
which   finally   results  in   favor  of  the 
landlord,    but   meanwhile    the   lessee's 
trustee  in  bankruptcy  has  remained  in 
the  use  and  occupation  of  the  premises, 
his    possession    pendente    lite    will    be 
that  of  a  trespasser  under  a  claim  of 
title.    In  re  St.  Louis  &  Kansas  Oil  & 
Gas  Go.  (D.  G.  1908)  168  Fed.  984,  22 
Am.   Bankr.  Rep.  56.     Where   at  the 
time  of  bankruptcy  the  bankrupt  was  in 
possession  of  real  property  under  leas- 
es which  had  more  than  10  years  to  run, 
trade   fixtures  held  real  property  and 
subject  to  judgments  recovered  against 
it  more  than  four  months  before  bank- 
ruptcy.   In  re  J.  L.  Kesner  Go.  (1914) 
219  Fed.  512,  135  G.  G.  A.  262. 

20.  —  Remainders  and  expectant 
estates^-A  vested  estate  in  remainder 
in  real  property  is  an  asset  which  will 
vest  in  the  trustee  in  bankruptcy,  as  in 
the  ordinary  case  of  an  estate  limited 
to  one  for  life,  with  remainder  to  his 
surviving  child  or  children  and  their 
heirs.  Here,  if  the  life-tenant  is  still 
living  and  the  bankrupt  is  his  child,  the 
latter  has  a  vested  estate  which  will 
pass  to  his  trustee  in  bankruptcy.  In 
re  McHarry  (1901)  111  Fed.  498,  49  G. 
C.  A.  429,  7  Am.  Bankr.  Rep.  83;  In 
re  Haslett  (D.  G.  1902)  116  Fed.  680; 
In  re  TwaddeU  (D.  C.  1901)  110  Fed, 
145,  6  Am.  Bankr.  Rep,  539;  In  re 
St.  John  (D.  C.  1900)  105  Fed.  234,  5 
Am.  Bankr.  Rep.  190;  In  re  Wood 
(D.  G.  1900)  98  Fed.  972,  3  Am.  Bankr. 
Rep.  572;  Loomer  v.  Loomer  (1904) 
76  Gonn.  522,  57  Atl.  167;  Simpson  v. 
Miller  (1908)  7  Gal.  App.  248,  94  Pac. 
262. 

A  vested  interest  in  a  contingent  re- 
mainder will  pass  to  a  trustee  in  bank- 
ruptcy, at  least  where  the  contingency 
relates  to  the  event  and  not  to  the  per- 
son. Putnam  v.  Story  (1882)  132 
Mass.  205;  Belcher  v.  Burnett  (1879) 
126  Mass.  230;  In  re  Ghurchman 
(1887)  4  Pa.  Go.  Gt  R.  237;  Bo- 
denhamer  v.  Welch  (1883)  89  N.  G. 
78;  Glark  v.  Grosh  (1912)  81  Misc. 
Rep.  407,  142  N.  Y.  Supp.  966;   Glows 


V.  Seavey  (1913)  208  N.  Y.  496,  102 
N.  B.  521;  In  re  Twaddell  (D.  G.  1901) 
110  Fed.  145,  6  Am.  Bankr.  Rep.  539; 
Martin  v.  Maxwell  (1910)  86  S.  C.  1, 
67  S.  B.  962,  138  Am.  St  Rep.  1012, 
Under  Real  Property  Law  N.  Y.  §§  36, 
40,  59,  declaring  that  an  expectant  es- 
tate is  descendible,  devisable,  and  alien- 
able, the  interest  of  a  granddaughter 
under  her  grandfather's  will,  which  will 
vest  in  possession  on  her  surviving  her 
father,  is  alienable,  and  passes  on  her 
bankruptcy  to  her  trustee  in  bankrupt- 
cy, who  may  sue  to  set  aside  a  fraudu- 
lent transfer  thereof.    Glowe  v.  Seavey 

(1913)  102  N.  B.  521,  208  N.  Y.  496, 
affirming  judgment  (1912)  135  N.  Y.  S. 
1105,  151  App.  Div.  912.  Under  Real 
Property  Law  N.  Y.  §§  35,  36,  37,  40, 
where  testatrix  devised  property  to  a 
daughter  for  life  with  remainder  to  a 
son,  or  if  he  did  not  survive  the  daugh- 
ter to  his  children  living  at  the  daugh- 
ter's death,  the  interest  of  a  child  of 
the  son  was  an  expectant  estate  as- 
signable under  section  59,  and  hence 
passed  to  a  trustee  in  bankruptcy  un- 
der Bankruptcy  Act,  §  70.  Glark  v. 
Grosh  (1912)  142  N.  Y.  S.  966,  81  Misc. 
Rep.  407.  An  expectation  of  succeed- 
ing to  an  estate,  fixed  as  to  the  person 
but  contingent  on  his  surviving  one 
or  more  previous  takers  or  life  tenants, 
is  nothing  more  than  a  mere  possibility, 
and  not  of  such  a  nature  that  it  could 
be  reached  by  a  creditors'  bill,  and 
therefore  not  vesting  in  the  trustee  in 
bankruptcy.  Van  Heusen  v.  Van  Heu- 
sen  Gharles  Co.  (1911)  74  Misc.  Rep. 
292,  131  N.  Y.  Supp.  401;  Gierke  v. 
Fay  (1910)  205  Mass.  228,  91  N.  B.  328, 
27  L.  R.  A.  (N.  S.)  454;  Smith  v.  Kear- 
ney (1848)  2  Barb.  Gh.  (N.  Y.)  533; 
Lutgen  V.  Tiffany  (R.  I.  1915)  93  Atl. 
182. 

Under  a  devise  to  the  use  of  pne  for 
life,  with  power  of  appointment  by  will, 
and,  in  case  of  failure  to  exercise  the 
power,  the  property  to  go  to  the  sur- 
viving next  of  kin  of  the  testator,  one 
who  is  next  of  kin  does  not  take  such 
an  interest  in  the  estate  in  remainder 
as  will  pass  to  his  trustee  in  bankrupt- 
cy. In  re  Wetmore  (D.  G.  1900)  102 
Fed.  290,  4  Am.  Bankr.  Rep.  335,  af- 
firmed (1901)  108  Fed.  520,  47  G.  G. 
A.  477,  6  Am.  Bankr.  Rep.  210. 

21.  — —  Estates  by  eourtety  and 
00  mm  unity  property.— An  estate  by  the 
curtesy,  consummate  by  the  death  of 
the  wife,  will  pass  to  the  trustee  in 
bankruptcy  of  the  husband.  Elmore  v. 
Symonds  (1903)  183  Mass.  321,  67  N.  E. 
314;  Gonoly  v.  Gayle  (1875)  54  Ala. 
269;  Beamish  v.  Horyt  (1864)  2  Rob. 
(N.  Y.)  307.  A  bankrupt  under  the 
law  of  Virginia  held  to  have  no  interest 
as  tenant  by  the  curtesy  in  land  of  his 
deceased  wife,  which  he  caused  to  be 
conveyed  to  her  and  for  which  he  paid 
the    consideration.     Gox    v.     Wallace 

(1914)  219  Fed.  126,  134  G.  G.  A.  562. 
An  estato  by  the  curtesy  initiate  by  the 
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I  win  pass  to  tbe  trustee 

of  the  huBband,  U  regard- 
ty  ol  a,  tranalerable  na- 
)e  local  Ian.     In  r«   Mc- 

1881)  9  Fed.  27.  Under 
[«Bsa<jtosetU.  ancb  an  ea- 
operl;  whicb  the  husband 
)r  Bsaiin,  nor  ia  it  a  pow- 
ligbt  exerdte  for  hie  own 
lerefore  it  will  not  pais  to 
I  bankruptcy.     Hesaeltine 

C.  1899)  96  Fed.  802,  2 
Rep.  600;  Parka  t.  Tir- 
Allen  (MasB.)  15. 
state .  is  devised  to  a  man 
abaolatel;  and  forever  as 
ntiretieB,  tlie  trustee  in 
'  the  hnaband  is  not  enti- 
tle life  of  the  wife,  to  any 
ropertj,  or,  in  the  caie  of 

anr  part  of  the  principa] 
1  re  Meyer's  Estate  (1911) 
31  Aa  145,  36  L  B.  A. 
Ann.  Cas.  1912C,  1240. 
anity  property,  it  has  been 
bere  funds  belonging  to 
7  estate  of  huBband  and 
ed  by  the  husband  in  the 
iprovementa  on  the  wife'a 

estate,  and  the  fund  re- 
it  ezteat  comma  nit;  prop- 
>and's  trustee  in  bankrupt- 
ed to  recover  the  amount 
unit;  funds  so  expended, 
It  of  the  proceeds  of  tha 
mproTementa.  Collins  t. 
I  40  Tex.  Civ.  App.  88, 
I.  Under  tbe  Bankruptcy 
u.  &  BaL  Code  Wash.  | 
nkruptc;  court  haa  juria- 
termine  the  disposttion  of 
hands  of  tbe  trustee  aris' 
le  of  communit;  property, 
oldamitb  (1915)  222  i'ed. 

A.  262. 

tatM  of  vandor  and  vandea 
lory    con  t  rant  .—Wb  ere    a 

lands  under  an  uncom- 
act  becomes  bankrupt, 
treet  be  baa  in  the  lands 
tiis  trustee,  who  is  there- 
iper  party  to   maintain   a 

for  tbe  apedflc  perform- 
ontract,  and,  on  tbe  other 
iroper  defendant  In  a  suit 
le  vendor's  lien.  Rea  v. 
re)  66  Ala.  396;  McDon- 
bon  (1880)  66  Ala.  115; 
neaby  (1877)  58  Ga.  529; 
ish  (1904)  124  Iowa.  286, 
'4.  And  see  Gbristopher- 
gtOD  (1912)  118  Minn.  42, 
89,  41  L.  R.  A.  (N.  S.) 
DUgb  a  parol  contract  for 
ud  ia  void  under  the  local 
e  purchaser  under  such  a 

Into  poaaession  and  im- 
property  with  tbe  con- 
■ndor,  he  baa  an  equity  in 
h  can  be  subjected  to  tbe 
litora  in  bankruptcy  pro- 
ercast  v.  Lawrence  (1910) 
tl  S.  W.  1029.    Whatever 


interest  ma;  remain  in  the  Ttaiot  of 
land  under  an  executory  contrafl  wID 
Test  in  his  trustee  in  bankruptcy,  and 
tbe  latter  may  maintain  ejectment  oa 
failurB  of  tk«  vendee  to  pa;  Ott  price 
Clements  r.  Taylor  a880)  66  Ak.  363. 
And  aee  In  re  Sayed  (D.  0.  ISIO)  ISS 
Fed.  962,  26  Am.  Bankr.  Rep.  444  Bat 
aince  tbe  bankruptcy  act  does  not  fin 
tbe  trustee  an;  greater  right  or  eUtCe 
tfaan  the  bankrupt  bad,  a  purehuer  on- 
der  an  oral  contract  of  purcbiH,  and 
who  was  entitled  prior  to  the  bonknipt- 
cy  of  the  vendor  to  compel  a  conTe;aDce 
by  the  vendor,  ma;  compel  the  trunee 
to  convey.  In  re  Snelling  (D.  C.  1B12) 
202  Fed.  259,  29  An.  Bankr.  Rep.  SIS. 

23.  Settler*'  risbt*  and  iMprav*- 

menti  oi  publio  lan#»^-A  pre-empdon 
claimant  upon  tbe  public  lands  who  hu 
dfne  all  that  is  required  of  him,  and  la 
folly  entitled  to  receive  a  patent,  ku 
snch  an  equitable  title  aa  will  piss  to 
and  vest  In  bis  trustee  in  bankropccy. 
though  a  patent  haa  not  been  issotd. 
Colorado  Co.  v.  Commiasionera  (ISTT) 
95  O.  B.  259,  M  L.  Ed.  496;  Mjen  r. 
Croft  (1871)  IS  WalL  291,  20  L  Ed. 
562;  Hutebinga  v.  Low  (1872)  IB  WilL 
77,  21  li.  Ed.  82;  CarroU  v.  Saffotd 
(1846)  3  How.  441,  11  L.  Ed.  871: 
Webster  v.  Bowman  (O.  G.  1865)  25 
Fed.  889;  D.  a  t.  Freyberg  "  " 
1886)  32  Fed.  195;  Boggan 
(1889)  1  Wash.  614.  20  Pac  42&. 
aettler'a  improvements  upon  the 
lands  are  property  available  to  his 
itors  In  bankruptcy.  French  t.  Cart 
(1845)  7  lU.  664.  But  not  after  thrt 
have  been  forfeited  by  tbe  canceUati"" 
of  the  aale  to  him  by  the  nationaJ  "' 
state  government.  Snodgrass  v.  "^"^ 
(1902)  30  Tex.  Civ.  App.  584,  70  S-  ^' 
884. 

24. Resnltlan    trwta,  —  riaoufj 

the  legal  title  to  real  property  ■"  ( 
stand  in  the  name  of  a  third  peraoxx.  7'* 
It  tbe  bankrupt  haa  an  equitable  iute'" 
eat  in  it  by  virtue  of  a  reaultinp  «:rtj« 
in  hia  favor,  that  Intereat  will  v^*'  !" 
his  tmstee  as  assets  of  the  est«>.*:e  ■? 
bankraptcy.  In  re  Dunavant  (I^-  "^ 
1899)  96  Fed.  642,  3  Am.  Bankr.  H-eP- 
41.  Where  the  bankrupt  paid  tim.^  en- 
tire consideration  for  property,  baafc  ^* 
deed  waa  taken  in  the  name  of  ».E>t>ch- 
er,  the  bankrupt'a  interest  will  v^"*  JJ" 
liis  trustee.  Carr  v.  Hilton  (tJ-  " 
1852)  Fed.  Caa.  No.  2,436;  Goyf  '• 
Lawrence  (1853)  26  N.  H.  484.  "VWTie« 
two  parties  purchase  property.  **f5 
paying  part  of  the  parchaae  money.  ■'"I 
title  ia  taken  in  the  name  of  one.  us 
trustee  in  bankrupt*?  of  the  le^ai  **'"" 
er  cannot  claim  a  greater  interest  W3 
tbe  bankrupt  actually  had,  J" £>»*''■ 
Dugan  (1914)  92  A.  776,  124  fc*^  ™ 
Tbe  trustee  vrill  take  title  £»*»r^ 
standing  a  previous  levy  of  eiecLX  *^^t 
the  bankrupt's  equitable  lnter*»*^  '^tt 
sale  thereunder,  where,   by  the  ^^jA 

the  state,  a  resulting  trust  is  a.*^* 
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property  as  can  be  aold  on  execution. 
In  re  Dnnayant  (D.  O.  1899)  96  Fed. 
542,  3  Am.  Bankr.  Rep.  41. 

Although  the  bankrupt  swore  on  his 
schedules  that  he  owned  no  real  estate 
at  the  time  of  filing  the  petition,  neither 
he  nor  his  heirs  will  be  estopped  by 
that  oath  from  asserting  their  claim 
to  property  fraudulently  procured  from 
him  by  his  vendee,  and  after  the  death 
of  the  bankrupt,  the  heirs  at  law  may 
file  a  bill  to  recover  such  property,  and 
their  recovery  will  inure  to  the  trustee 
in  bankruptcy.  Ferguson  v.  Dent  (O. 
G.  1885)  24  Fed.  412. 

25.  —  Power  of  appointments— A 
trustee  in  bankruptcy  of  a  life  devisee 
with  power  to  appoint  the  remainder 
by  will,  and  in  default  of  will  to  his 
heirs  at  law,  though  vested  with  all 
powers  which  the  bankrupt  or  a  cred- 
itor had,  may  not  exercise  the  powei; 
of  appointment,  whether  the  bankrupt 
is  alive  or  dead.  Montague  v.  Silsbee 
(1914)  105  N.  E.  611,  218  Mass.  107. 

26.  Growing  crops.— When  the  bank- 
rupt is  the  owner  of  agricultural  land, 
crops  sown  and  growing  thereon  at  the 
time  of  the  filing  of  the  petition  will 
pass  to  the  trustee  along  with  the  land 
and  as  a  part  of  it,  and  the  trustee  may 
sell  the  crops  with  the  land,  or  claim 
them  as  assets  of  the  estate  when 
grown  Hand  severed.  Hebert  v.  Craw- 
ford (1913)  228  U.  S.  204,  33  Sup.  Gt 
484,  57  L.  Ed.  800,  30  Am.  Bankr.  Rep. 
24;  In  re  T.  G.  Burnett  &  Go.  (D.  G. 
1912)  201  Fed.  162,  29  Am.  Bankr.  Rep. 
872;  In  re  Eastman  (D.  G.  1899)  2 
Nat  Bankr.  News,  86;  Gamey  v.  Aver- 
ill  (1912)  110  Me.  172,  85  Atl.  494. 
So  where  the  bankrupt  was  tenant  of  a 
farm  under  a  contract  reserving  to  the 
landlord,  as  rent,  one-fourth  of  the  crops 
raised  on  the  land,  the  bankrupt's  in- 
terest in  the  growing  crops,  though  they 
are  immature  and  unsevered  at  the  com- 
mencement of  the  proceeding  in  bank- 
ruptcy, is  property  which  he  might  have 
transferred  at  that  date,  within  the 
meaning  of  the  statute,  and  therefore 
vests  in  his  trustee  as  assets  of  the 
estate;  and  after  the  crops  have  been 
severed,  the  bankrupt  must  surrender 
them  to  the  trustee  or  else  account 
for  the  proceeds.  In  re  Place  (D.  G. 
1915)  224  Fed.  778;  In  re  Barrow  (D. 
G.  1899)  98  Fed.  582,  3  Am.  Bankr. 
Rep.  414. 

Crops  not  sown  at  the  time  of  the 
adjudication  do  not  become  a  part  of 
the  bankrupt's  estate  and  the  trustee 
has  no  interest  in  them.  Bank  of  Nea 
Perce  v.  Pindel  (G.  G.  A.  1912)  193 
Fed.  917,  28  Am.  Bankr.  Rep.  69;  Jack- 
son V.  Jetter  (Iowa,  1913)  142  N.  W. 
431. 

Physical  possession  of  a  crop,  first  by 
the  bankrupts  and  later  by  the  trustee, 
brought  the  property  within  the  exclu- 
sive jurisdiction  of  the  bankruptcy 
court  as  assets  of  the  estate.    Hebert  v. 


Crawford  (1918)  83  Sup.  Gt  484,  228 
U.  S.  204,  57  L.  Ed.  204. 

27.  Patents    and    patent    rights.— A 

trustee  in  bankruptcy  will  take  title,  aa 
of  the  date  of  the  adjudication,  to  in- 
terests then  owned  by  the  bankrupt  in 
patents  already  issued  and  in  force, 
whether  as  patentee,  assignee  of  the 
patent,  or  holder  of  rights  acquired  un- 
der a  patent  to  a  third  person,  such  as 
licenses  or  manufacturing  rights.  In  re 
McDonnell  (D.  G.  1900)  101  Fed.  239, 
4  Am.  Bankr.  Rep.  92.  But  the  trus- 
tee takes  no  title  to  a  patent  for  an 
invention  granted  to  the  bankrupt  aft- 
er the  date  of  the  adjudication,  al- 
though the  application  for  the  patent 
was  made  before  the  bankruptcy  and 
was  pending  at  the  time  of  the  adjudi- 
cation. In  re  McDonnell  (D.  G.  1900) 
101  Fed.  239,  4  Am.  Bankr.  Rep.  92;  In 
re  Dann  (D.  G.  1904)  129  Fed.  495,  12 
Am.  Bankr.  Rep.  27.  CONTRA,  In  re 
Gantelo  Mfg.  0>.  (D.  G.  1911)  185  Fed. 
276,  26  Am.  Bankr.  Rep.  57. 

28.  Copyrights^— Where  an  existing 
copyright  has  been  assigned  by  the  slw- 
thor  to  a  third  person,  absolutely  and 
unconditionally,  it  constitutes  property 
of  the  assignee  which  will  pass  to  his 
trustee  in  bankruptcy.  In  re  Howley- 
Dresser  Co.  (D.  C.  1904)  132  Fed. 
1002,  13  Am.  Bankr.  Rep.  94.  A  con- 
tract between  an  author  and  a  publish- 
er for  the  publication  and  sale  of  a 
work  having  only  a  limited  circulation 
among  a  special  class  of  readers,  who 
constitute  the  special  clientele  of  the 
publisher,  which  contract  contemplates 
the  taking  out  of  copyright  in  the  name 
of  the  publisher  and  the  payment  of  a 
royalty  to  the  author,  is  in  the  nature 
of  a  personal  engagement.  And  where 
the  contract  expressly  provides  that  it 
ahall  not  be  transferred  without  the  au- 
thor's consent,  and  that,  on  failure  to 
carry  out  its  provisions,  the  copyright 
shall  revert  to  the  author,  such  copy- 
right cannot  be  sold  by  a  trustee  in 
bankruptcy  as  an  asset  of  the  publish- 
er's estate,  against  the  objection  of  the 
author,  but  the  latter  is  entitled,  on  pe- 
tition therefor,  to  have  the  copyright 
assigned  to  him  by  the  trustee  in  ac- 
cordance with  the  contract  In  re  D. 
H.  McBride  &  Co.  (D.  C  1904)  132 
Fed.  285,  12  Am.  Bankr.  Rep.  81. 

29.  Trade-marks  and  trade-names^* 

A  trade-mark  or  trade-name,  consisting 
of  a  man's  individual  name  prefixed  to 
the  title  of  the  article  he  manufactures, 
is  not  property  which  will  vest  in  his 
trustee-  in  bankruptcy.  Helmbold  v. 
Helmbold  Mfg.  Co.  (1877)  53  How. 
Prac.  (N.  Y.)  453;  Mattingly  v.  Stone 
(Ky.  1890)  14  S.  W.  47.  The  right  to 
use  trade-marks,  in  connection  with  a 
manufacturing  or  mercantile  business, 
which  are  not  personal  in  their  charac- 
ter, but  are  descriptive  titles  or  fanci- 
ful appellations,  or  which  merely  desig- 
nate the  place  or  establishment  at 
which  the  goods  are  made,  or  the  pro- 
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i,  will  pais  to  and  vcBt  In 
a  iasoWencf  of  the  owner, 
rarren  Thread  Co.  (1883) 
347;  Bradley  v.  Norton 
.Mb.  157,  87  Am.  Dec.  200. 
las*  and  lloenses.— A  li- 
e  Bale  of  iutuiicatbg  liq- 
y  tlie  authorities  of  a  Htat« 
ty  or  by  a  court,  and  which 
iferred  on  written  applica- 
holder  and  eubjest  to  the 
lucb  autboritieB,  which  ap- 
inarily  cranted,  and  which 
lOBe  of  sale  and  transfer 
[zed  and  actual  money  val- 
ed  upou  the  acceptance  ol 
ee  by  the  autboritiea,  ia 
he  licensee,  which  is  avail- 
a  of  bia  estate  in  bankrupt- 
ly  be  required  by  the  court 
y  to  aign  the  neceeear;  ap- 

a  transfer  or  to  execute 
ler  instrument  in  the  na- 
nsfer  ma;  be  neceaaary  to 
ruBtee  to  convert  it  into 
re  Benz  (1914)  218  Fed. 
}.  A.  26;  Fisher  v.  Cnab- 
103  Fed.  860,  43  C.  0.  A. 
EL  A.  292,  4  Am.  Bankr. 
1  re  Wiesel  (D.  G.  1909) 
I,  23  Am.  Bankr,  Rep.  59; 
ine  (D.  C.  1889)  93  Fed, 
ankr.  Bep.  53;  In  re  Beck- 
809)   98   Fed.   407.  3  Am. 

412;  In  re  Fisher  (D.  C. 
d.  89,  3  Am.  Bankr.  Bep. 
re  E:.  S.  Bonnie  &  Co.  t. 
tee  (1904)  117  £y.  4G9,  78 

Where  bankrupts  had  an 
[uor  Ucenae  at  tbe  time  of 
ration,  which  was  sold  by 
the  right  to  the  unexpired 
a  inseparable  incident,  the 
ight  to  a  renewal,  passed 
baser,  and  tbe  bankrupts 
ly  be  compelled  to  job  in 
ings  as  were  necessary  to 
e  effective.  In  re  John  F. 
a  (1913)  209  Fed.  1,  126 
3,  reversing  order  (D.  C. 
'ed.  643.     A  bankrupt  will 


lelled   I 


e  in  disposing 
l>enefit  of  tbe  estate,  un- 
iired  that  it  was  the  cus- 
icenaing  Iraard  to  allow  li- 
rrender  hia  certificate  and 


a  place  of  the  one  aurren- 
laving  done  so.  to  grant  a 
:e  Beahn  (D.  G.  1912)  212 

icenae  to  occupy  a  partlcu- 
city  market  may  be  revo- 
[)leafluTe  of  the  city  anthor- 
inot  be  assigned  to  another 
out  their  written  permia- 
:  has  an  ascertainable  mar- 
s  an  article  of  sale  and 
terred  without  any  practi- 
it  is  an  asset  in  the  handa 
r'a  trustee  in  bankruptcy, 
)lder  may  be  required  to 
■Mjft  as  are  neceaaary  and 

) 


usual  to  effect  t  transfer.  In  re  Gal- 
lagher (C.  C.  1879)  18  BlatcbC.  410, 
Fed.  Cas.  No.  B.192;  In  re  Emrich  (D. 
C.  1900)  101  Fed.  231,  4  Am.  Baokr. 
Bep.  Sg. 

Where  a  contract  by  an  amusement 
park  company  granting  a  license  to  a 
concessionaire  to  conduct  a  bar  provides 
that  it  must  not  l>e  assigned  or  tnna- 
lerred  withont  the  consent  of  the  park 
company,  on  the  concesaionaire  becom- 
ing bankrupt  the  license  does  not  pass 
to  hia  trustee  in  bankruptcy.  Day  v. 
Luna  Park  Co.  (1912)  174  HL  App. 
477. 

31.  Hembersliip  in  stook  «ehan|«.— 

A  membership  in  a  stock  exchange  or 

other  similar  body  is  an  asset  of  tlie 

member  which  will  pass  to  and  real  in 

his  trustee  in  bankruptcy,  provided  tbsl 

it  has  an  actual  and  substantial  mwtj 

value  for  purposes  of  sale  and  con  be 

transferred     to    a    purchaser    without 

practical   difficulty;    and   this,   notvitb- 

standing  the  fact  that  the  transfer  ot  t 

membership   may   be   restricted  by  tbe 

rules   of   the   exchange — as   where   tbe 

membership  is  limited  and  tbe  purcbas' 

er  of  a  seat  must  pass  the  acrutlDy  °^ 

a  committee  and  be  elected  by  baUot' 

and  notwithstanding   the  rules  pro'viJ* 

that   the   proceeds   of  a  member's    oeft^ 

shall  first  be  applied  in  liquidation   <•' 

any  indebtedness  of  his  to  the  eicba"*^ 

itself  or  to  other  members  of  it ;     Bf^ 

if  the  rules  or  customs  of  the  excban** 

require  the  execution  of  an  a9aigi»i»*''_ 

or  other  transfer  by  the  bankrupt    nx^"*', 

ber,    in    order    to    make    an    eGE«?<^'"^ 

transfer    of    the    seat   to   a    P>"-*^**^^ 

from  the  trustee,  he  may  be  coinl>«»*° 

by  tbe  court  of  bankruptcy  to  e*:*^^''™ 

Bueh    assignment.      Page    v.    Edrnw^S, 

(1903)  187  V.  S.  BOO,  23  Sup.  Ct-   ^\ 

47  L.  Ed.  318,  9  Am.  Bankr.  Eep-     —  *a 

Sparhawk  v.  Yerkes  (1891)  142     t'-  f 

1.  12  Sup.  Ct.  104,  34  L.  Ed.  915;     *^', 

T.  Woods   (1876)   04  D.  8.  523,     £=^-i^ 

Ed.  265;  O'DeU  v.  Boyden  (lOOS  >       ?^ 

Fed.    731,   80   C.   C.   A.   397,    1T_. -'^"u 

Bankr.  Rep.  751;  In  re  Hurlbutt,  ^^^^    r 

&  Co.   (190C)   135  Fed.  604.  6S    t^-     ^ 

A.  216,  13  Am.  Bankr.  Bep.  50;     X«»     ' 

Page   (1901)   107  Fed.  89.  46  C.     *^i_„ 

160,  59  L.  R.  A.  94.  6  Am.  Bankr-      *%,f 

707;  In  re  Qaylord    (D.  C.  1901  >         -'■'^ 

Fed.  717.  7  Am.  Bankr.  Rep.  19B;     :M:xj  » 

Page  (D.  C.  1900)  102  Fed.  746,  '*^^- 

Bankr.  Rep.  467;  In  re  Werder  C  <^-,J;' 

1883)  15  Fed.  789;  In  re  KetchucK*     ("■ 

C.   1880)   1  Fed.  840;  Wrede  y.   <^^'^'^ 

(1909)    132  App.  Div.   203.   117  Tr^  J 

Supp.  5;   Piatt  v.  Jones   (1884)   ^►^  2 

T.  24;  PoweU  v.  Waldron  (1882)   ^«*  "; 

T.   828,  42  Am.   Bep.  301;  lUtte ■«-*»? 

T.  Raggett  (1877)  4  Abb.  New  Oa*-,^?; 

T.)  67;  McCabe  v.  Emmons   (lSS»'  " 

N.    T.    Super.    Ct.    219;    Londb«»*^-; 

White    (1884)   67  How.  Prac    t^*-^ 

467;  Grocers'  Bank  v.  Murphy      *■  -     ,t 

60  How.  Prac.    (N.  T.)   420;   B5^    V 

Mercbanta'   Exchange    (1883)    ^^^m) 
...  _^^^ 
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713, 12  Am.  St  Rep.  63;  Clute  v.  Love- 
land  (1885)  68  CaL  254,  9  Pac.  133. 
CONTRA,  In  re  Sutherland  (D.  C. 
1876)  Fed.  Cas.  No.  13,637;  Barclay 
V.  Smith  (1883)  107  111.  349,  47  Am. 
Bep.  437;  Weaver  v.  Fisher  (1884)  110 
m.  146;  Thompson  v.  Adams  (1879) 
93  Pa.  55;  Pancoaat  v.  Go  wen  (1879) 
d3  Pa.  66.  An  order  requiring  the 
bankrupt  to  transfer  his  seat  on  the 
stock  exchange  to  his  trustee  cannot 
be  made  after  he  has  obtained  his  dis- 
charge in  bankruptcy,  as  he  is  not  then 
subject  to  the  summary  jurisdiction  of 
the  court;  but  semble,  that  the  trustee 
conld  proceed  by  bill  in  equity.  In  re 
Nichols  (D.  O.  1880)  1  Fed.  842;  Piatt 
V.  Jones  (1884)  96  N.  Y.  24;  Powell  v. 
Waldron  (1882)  89  N.  Y.  328,  42  Am. 
Rep.  301. 

The  trustee,  knowing  that  the  bank- 
rupt holds  a  membership  in  a  stock  ex- 
change, must  claim  it  with  reasonable 
promptness,  and  cannot  wait  indefinite- 
ly for  the  seat  to  increase  in  value  or 
for  the  bankrupt  to  clear  it  from  pre- 
ferred debts,  and  an  unreasonable  de- 
lay will  be  held  an  abandonment  of  the  * 
seat  to  the  bankrupt  or  an  election  not 
to  take  it  Sparhawk  v.  Yerkes  (1891) 
142  U.  S.  1,  12  Sup.  Ct  104,  34  L.  Bd. 
915. 

A  rule  of  a  stock  exchange  that,  upon 
the  insolvency  of  a  member,  the  pro- 
ceeds of  a  sale  of  his  seat  shall  first  be 
applied  to  his  indebtedness  to  the  ex- 
change, and  then  to  debts  due  from  him 
to  fellow  members,  to  the  exclusion  of 
outside  creditors,  will  be  recognized  as 
valid  in  the  bankruptcy  proceedings, 
and  when  the  trustee  in  bankruptcy 
sells  the  scat,  he  wiU  be  entitled,  as 
the  representative  of  the  general  cred- 
itors, only  to  such  surplus  of  the  pur- 
chase price  as  may  remain  after  satis- 
fying the  preferred  debts  mentioned. 
Page  V.  Edmunds  (1903)  187  U.  S.  596, 
23  Sup.  Ct  200,  47  L.  Ed.  318,  9  Am. 
Bankr.  Rep.  277;  Hyde  v.  Woods 
(1876)  94  U.  S.  523,  24  L.  Ed.  266;  In 
re  Currie  (1911)  185  Fed.  263,  107  C. 
G.  A.  369,  26  Am.  Bankr.  Rep.  345;  In 
re  Gregory  (1909)  174  Fed.  629,  98  C. 
G.  A.  383,  23  Am.  Bankr.  Rep.  270; 
Gohen  v.  Budd  (1906)  52  Misc.  Rep. 
217,  103  N.  Y.  Supp.  45. 

32.  Executory  contractsw^— The  trus- 
tee does  not  take  title  to  such  execu- 
tory contracts  of  the  bankrupt  as  can- 
not be  made  available  for  the  payment 
of  the  debts.  Nor  to  those  which  would 
be  onerous  or  unprofitable,  or  more  of 
a  burden  than  a  benefit  to  the  estate. 
Streeter  v.  Sumner  (1855)  31  N.  H.  542. 
Nor  those  which  depend  upon  the  future 
personal  services  of  the  bankrupt, 
where  his  special  knowledge  or  skill  or 
adaptability  to  the  employment,  or  spe- 
cial trust  and  confidence  reposed  in  him, 
constitute  an  essential  part  of  the  con- 
tract, so  that  it  could  not  be  performed 
by  a  third  person  to  the  equal  satis- 
faction of  the  employer.  Id.  But  the 
fact  that  a  contract  for  the  personal 


services  of  the  bankrupt  is  not  assign- 
able as  a  whole  does  not  prevent  the 
trustee  from  claiming  compensation  al- 
ready earned  under  the  contract,  pro- 
vided that  compensation  is  apportion- 
able  and  not  dependent  upon  the  future 
completion  of  the  entire  contract.  In 
re  Wright  (0.  O.  A.  1907)  157  Fed. 
544,  19  Am.  Bankr.  Rep.  454;  Buck- 
ingham V.  Buckingham  (1880)  36  Ohio 
St  68;  In  re  Jones  (D.  O.  1871)  4  N. 
B.  R.  347,  Fed.  Cas.  No.  7,448. 

Where  the  bankrupt  had  rendered 
certain  services  for  a  third  person,  for 
which  that  person  was  to  pay  him  a 
fixed  sum  in  case  he  succeeded  in  a 
pending  suit  in  chancery,  which  event 
happened  during  the  administration  of 
the  estate  in  bankruptcy,  held,  that  the 
trustee  was  entitled  to  recover  the  com- 
pensation. Burton  v.  Lockert  (1849)  9 
Ark.  411.  Where  the  bankrupt's  in- 
terest in  a  contract  is  a  right  to  share 
in  the  profits  resulting  from  it,  his  in- 
terest will  pass  to  and  vest  in  his  trus- 
tee in  bankruptcy,  in  so  far  as  profits 
have  accrued,  or  the  bankrupt's  right 
to  share  in  future  profits  has  become 
fixed,  at  the  time  of  the  bankruptcy. 
Sherman  v.  International  Bank  (C.  C. 
1878)  Fed.  Cas.  No.  12,765;  Fraser  v. 
Gates  (1885)  118  Bl.  99,  1  N.  B.  817. 
i^n  interest  in  the  business  of  another, 
which  the  bankrupt  conducts  in  his  own 
name,  receiving  half  the  profits  as  com- 
pensation, is  not  property  which  will 
pass  to  his  trustee.  In '  re  Beardsley 
(D.  C.  1868)  1  N.  B.  R.  457,  Fed.  Cata. 
No.  1,184. 

33.  Good  will  of  business^— It  is  the 

duty  of  a  trustee  in  bankruptcy  to  as- 
certain whether  the  good  will  of  the 
bankrupt's  going  business  has  any  mar- 
ket value,  and  if  so,  to  realize  it  for 
the  benefit  of  the  estate.  In  re  Long 
(D.  0.  1868)  Fed.  Cas.  No.  8,477.  The 
value  of  the  good  will  may  be  taken 
into  account,  as  an  asset  of  the  al- 
leged bankrupt,  in  determining  the  ques- 
tion of  his  solvency  or  insolvency.  Bell 
V.  EllU  (1867)  33  Cal.  620.  A  good  wiU 
which  rests  only  on  the  voluntary  for- 
bearance of  those  who  are  engaged  in  s 
particular  trade,  whereby  they  refrain 
from  inaug^urating  an  enterprise  which 
would  rival  that  already  set  on  foot  by 
another,  though  they  are  under  no  legal 
obligation  so  to  refrain,  is  not  proper- 
ty in  any  sense  known  to  the  law.  Shel- 
don V.  Houghton  (0.  O.  1865)  Fed. 
Cas.  No.  12,748. 

34.  Debts  due  to  bankrupt^-Upon  an 

adjudication  in  bankruptcy,  all  debts 
and  claims  due  to  the  bankrupt  pass  to 
his  trustee,  and  the  latter  thereafter  is 
alone  entitled  to  collect  and  receive  pay- 
ment of  the  same.  Pullman  v.  Upton 
(1877)  96  U.  S.  328,  24  L.  Ed.  818; 
Stow  V.  Yarwood  (1858)  20  III.  497; 
Rogers  v.  Union  Stone  Co.  (1883)  134 
Mass.  31;  Ex  parte  Goodwin,  1  Atk. 
Ch.  100.  See  In  re  Smyth  (D.  C.  1909) 
167  Fed.  871,  21  Am.  Bankr.  Rep.  853 ; 
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First  Nat  Bank  y.  Guarantee  Title  & 
Trust  Co.  (1910)  178  Fed.  187,  101  0. 
C.  A.  507,  24  Am.  Bankr.  Kep.  330. 
Payment  of  a  debt  directly  to  the  bank- 
rupt, made  after  the  institution  of  the 
bankruptcy  proceedings,  though  made  in 
good  faith,  and  even  in  the  usual  course 
of  business,  and  without  any  other 
notice  than  such  constructive  notice  as 
the  filing  of  a  bankruptcy  petition  is 
supposed  to  impart  to  all  concerned, 
is  not  effectual  to  discharge  the  debt, 
and  is  no  protection  against  a  suit  for 
its  recovery  subsequently '  brought  by 
the  trustee  in  bankruptcy.  Mays  v. 
Manufacturers'  Nat  Bank  (1870)  64 
Pa.  74,  4  N.  B.  R.  660,  3  Am.  Rep.  573; 
Stevens  v.  Mechanics'  Sav.  Bank  (1869) 
101  Mass.  109,  3  Am.  Rep.  325;  How- 
ard V.  Crompton  (C.  0.  1877)  Fed.  Gas. 
No.  6,758;  In  re  Hayden  (D.  G.  1872) 
7  N.  B.  R.  192,  Fed.  Gas.  No.  6,257; 
Ex  parte  Goodwin,  1  Atk.  Gh.  100.  But 
see  In  re  Zotti  (1911)  186  Fed.  84,  108 
G.  G.  A.  196,  26  Am.  Bankr.  Rep.  234; 
Galvin  v.  Boyd  (G.  G.  1877)  Fed.  Gas. 
No.  5,208;  Mersf elder  v.  Peters  Car- 
tridge Go.  (1910)  32  Ohio  Gir.  Gt  R.- 
187.  A  payment  made  in  bad  faith,  or 
with  knowledge  of  the  pending  proceed- 
ing, and  with  the  purpose  of  evading  or 
defeating  the  operation  of  the  bank- 
ruptcy act  in  any  way,  is  void  as  against 
the  trustee.  Babbitt  v.  Burgess  (G.  G. 
1873)  Fed.  Gas.  No.  693.  If  the  trustee 
dies  or  becomes  bankrupt,  the  right  to 
receive  payihent  of  outstanding  debts 
due  to  the  estate  in  his  charge  does  not 
vest  in  his  personal  representatives  or 
trustee,  but  passes  to  a  new  trustee  to 
be  appointed  in  the  original  bankruptcy. 
In  re  Merrick  (1842)  5  Watts  &  S. 
(Pa.)  9. 

The  trustee  in  bankruptcy  is  entitled 
to  recover  money  borrowed  from  the 
bankrupt  after  the  filing  of  the  petition 
and  before  thf  adjudication.  Gromp- 
ton  V.  ConkUng  (D.  G.  1877)  Fed.  Gas. 
No.  3,407.  And  to  a  judgment  render- 
ed in  the  bankrupt's  favor  before  the 
adjudication.  First  Nat  Bank  v.  Gook 
(1878)  154  U.  S.  628,  14  Sup.  Gt  481, 
24  L.  Ed.  916;  Brown  v.  Wygant 
(1892)  21  D.  G.  16;  Hale  v.  Ghristy 
(1888)  24  Neb.  746,  40  N.  W.  295;  Sim- 
mons V.  Heman  (1885)  17  Mo.  App. 
444;  Moore  v.  Jones  (D.  G.  1848)  23 
Vt  739,  Fed.  Gas.  No.  9.768.  And  to 
a  claim  against  a  sheriff  for  failing  to 
make  the  money  on  an  execution  issued 
on  such  a  judgment  Gary  y.  Bates 
(1847)  12  Ala.  544.  And  to  rent  due 
and  accrued  for  premises  owned  by  the 
bankrupt  Brock  v.  Weiss  (1882)  44 
N.  J.  Law,  241.  A  covenant  made  by 
a  landlord  to  return  a  deposit  made  by 
the  tenant  as  security  to  carry  out  the 
lease  is  collateral  and  personal  and 
does  not  pass  to  the  tenant's  assignee 
as  against  his  trustee  in  bankruptcy. 
Sanford  v.  Zimmem  (1912)  76  Miss. 
Rep.  434,  134  N.  Y.  Supp.  1116.  The 
trustee  is  entitled  to  claim  the  amount 
due  to  the  bankrupt  from  another  es- 
tate in  bankruptcy.    In  re  Ellis  (D.  G. 
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1871)  Fed.  Gas.  No.  4,399.  Or  from  the 
estate  of  a  decedent  in  process  of  ad- 
ministration in  a  probate  court  Gol- 
Uer  V.  Hunter  (1871)  27  Ark.  74.  The 
trustee  is  entitled  to  a  claim  under  a 
policy  of  fire  insurance  for  the  loss  by 
fire  of  property  of  the  bankrupt  cover- 
ed by  such  policy.  Home  Ins.  Go.  y. 
Hollis  (1875)  53  Ga.  659.  And  to  a 
claim  against  a  city  for  damages  to  the 
bankrupt's  real  property  occasioned  by 
a  change  in  the  grade  of  a  street,  where 
the  property  was  injured  but  not  taken. 
In  re  Torchia  (D.  C.  1911)  185  Fed. 
576,  26  Am.  Bankr.  Rep.  188.  And  to 
money  received  by  the  administrator 
of  a  bankrupt  who  dies  after  the  adju- 
dication and  pending  the  proceedings. 
In  re  Matschke  (D.  G.  1912)  193  Fed. 
284,  27  Am.  Bankr.  Rep.  770. 

The   bankrupt   was   managing   agent 
for  a  life  insurance  company,  under  a 
contract  having  several  years  to  run, 
which  entitled  him  to  an  interest  in  re- 
newal premiums  on  policies  previously 
written,  when  collected,  so  long  as  the 
contract  was  in  force,  but  subject  to 
the  right  of  the  company  to  terminate 
such  interest  if  dissatisfied  or  if  the 
bankrupt  failed  to  comply  with  the  con- 
tract   In  case  of  his  death,  his  widow 
or  estate  was  entitled  to  receive  such 
interest  for   five  years,   subject  to  a 
fee  for  collection.    It  was  held  that  this 
interest  was  property  which  the  bank- 
rupt could  have  transferred,  and  which 
therefore  vested  in  his  trustee  in  bank- 
ruptcy.   In  re  Wright  (G.  G.  A.  1907) 
157  Fed.  544,  19  Am.  Bankr.  Rep.  454. 
But   an  agreement  between  a  debtor 
and  his  surety  that  property  held  in 
trust  by  the  surety  as  indemnity  shall 
be  applied  to  the  payment  of  the  debt, 
does  not  constitute  a  demand  against 
the  surety  which  will  pass  to  the  trus- 
tee in  bankruptcy  of  the  debtor,  as  it  if 
not  a  money  demand,  but  merely  a  right 
to  require  perfoi*mance  of  an  obligation 
or  duty.    White  v.  Grew  (1854)  16  Ga. 
416.     Where  the  payee  of  a  note  or 
duebill  sells  it  before  his  bankruptcy, 
the  purchaser  takes  title  as  against  the 
seller's    trustee,    though    the    indorse- 
ment  is   made   after   the    bankruptcy. 
Smoot  v.  Morehouse  (1845)  8  Ala.  370. 
42   Am.    Dec.   644;    Hersey    v.   Elliot 
(1878)  67  Me.  526,  24  Am.  Rep.  50. 
If   the   bankrupt    holds   a   promissory 
note,  an  agreement  on  his  part  to  ac- 
cept payment  of  it  in  labor  or  care  of 
himself  or  in  his  own  support,  made 
without  any  new  consideration,  will  not 
be  valid  as  against  his  general  creditors 
where  the  contract  was  not  fulfilled  be- 
fore the  institution  of  bankruptcy  pro- 
ceedings.   In  re  Powers,  1  Nat  Bankr. 
News,  135. 

35. Claims  against  goversMMt 

— Glaims  against  a  government,  even, 
though  they  cannot  be  enforced,  consti- 
tute property,  and  pass  to  one's  as* 
signee  in  bankruptcy,  notwithstanding 
the  statute  restraining  the  transfer  of 
claims  against  the  government    Enrio 
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T.  United  States  (1878)  97  U.  S.  392, 
24  li.  Ed.  1065;  Phelps  y.  McDonald 
(1878)  99  U.  S.  298,  25  L.  Ed.  478; 
Id.  (1876)  2  MacArthur  (D.  C.)  375, 
16  N.  B.  R.  217;  Oomegys  v.  Vasse 
(1828)  1  Pet,  193,  7  L.  Ed.  108. 

Claims  against  the  United  States 
pass  to  the  claimant's  trustee  in  bank- 
raptcy  even  before  congress  has  made 
any  provision  for  the  payment  of  such 
claims,  and  even  though  the  claim  is 
only  a  right  to  share  in  the  distribution 
of  a  fund  received  by  the  United  States 
from  a  foreign  government  to  be  ap- 
portioned as  compensation  among  its 
own  injured  citizens,  though  both  the 
accrual  of  the  claim  and  the  bankrupt- 
cy of  the  claimant  preceded  the  mak- 
ing of  the  treaty  under  which  such  fund 
eventually  became  available.  Williams 
T.  Heard  (1891)  140  U.  S.  529,  11  Sup. 
Ct  885,  35  L.  Ed.  550;  Phelps  v.  Mc- 
Donald (1878)  99  U.  S.  298,  25  L.  Ed. 
478;  Erwin  v.  U.  S.  (1877)  13  Ct  CL 
49:  Leonard  v.  Nye  (1878)  125  Mass. 
455;  Williamson  v.  Colcord  (D.  C. 
1875)  13  N.  B.  R.  319,  Fed.  Cas.  No. 
17,752. 

A  trustee  in  bankruptcy  does  not 
take  title  to  a  claim  against  the  United 
States  where  it  is  not  of  such  a  nature 
that  it  would  be  legally  enforceable 
against  an  individual,  and  where  its 
recognition  and  payment  are  wholly 
optional  with  congress,  being  a  matter 
of  grace  or  favor  and  not  of  moral  ob- 
ligation. Dockery  v.  U.  S.  (1891)  26 
Ct.  CI.  148. 

A  mere  expectation  of  receiving  a  re- 
ward from  the  Treasury  department 
for  furnishing  information  concerning 
violations  of  the  revenue  laws,  which 
has  been  applied  for  by  the  informer 
but  not  yet  passed  upon  by  the  Secre- 
tary of  the  Treasury,  whose  action  in 
the  matter  is  discretionary,  is  not  prop- 
erty of  such  a  nature  as  to  vest  in  the 
claimant's  trustee  in  bankruptcy.  In 
re  Ghazal  (1909)  174  Fed.  809,  98  C. 
0.  A.  517,  23  Am.  Bankr.  Rep.  178. 

Under  R.  S.  S  3477,  ante,  §  6383,  for- 
bidding the  assignment  of  a  claim 
against  the  United  States,  unless  it  has 
been  previously  allowed  and  a  warrant 
issued  for  its  payment,  an  assignment 
of  such  a  claim,  not  yet  allowed,  has 
no  effect  against  the  trustee  in  bank- 
ruptcy of  the  claimant,  and  he  takes  it 
as  an  asset  of  the  estate,  free  from  any 
right  or  interest  on  the  part  of  the  as- 
signee. National  Bank  of  Commerce 
V.  Downie  (1910)  218  U.  S.  345,  31 
Sup.  Ct  89,  54  L.  Ed.  1065,  25  Am. 
Bankr.  Rep.  199,  affirming  (1908)  161 
Fed.  839,  88  C.  C.  A.  657,  20  Am. 
Bankr.  Rep.  531;  Guarantee  Title  & 
Trust  Co.  V.  First  Nat  Bank  (1911) 
185  Fed.  373,  107  C.  C.  A.  429,  26  Am. 
Bankr.  Rep.  85. 

36.  Rights  of  aotioRd— A  trustee  in 
bankruptcy  is  entitled  to  claim,  and  to 
enforce  for  the  benefit  of  the  estate,  a 
promissory  note  of  a  thfrd  person  be- 
longing to  the  bankrupt  at  the  time  of 


the  filing  of  the  petition.  In  re  Dun- 
can (D.  C.  1906)  148  Fed.  464,  17  Am. 
Bankr.  Rep.  283.  And  a  claim  of  the 
bankrupt  against  a  third  person  for 
goods  sold  to  the  latter,  to  the  extent 
of  their  value  where  no  price  was  fixed 
at  the  time  of  the  sale.  Leist  v.  Diers- 
sen  (1906)  4  Cal.  App.  634,  88  Pac 
812.  And  a  claim  against  an  insolvent 
estate  pending  in  the  probate  court. 
Miller  v.  Parker  (1872)  47  Ala.  312. 
And  the  right  to  contest  the  account 
of  the  administrator  of  the  bankrupt's 
ancestor.  In  re  Clute,  1  Nat  Bankr. 
News,  386.  Where  an  agent,  import- 
ing goods  for  his  principal,  became  a 
bankrupt,  and  the  United  States  filed 
its  claim  for  duties,  the  estate  suffered 
a  loss  for  which  the  trustee  in  bank- 
ruptcy could  recover  from  the  princi- 
pal, though  the  duties  had  not  been 
paid.  Walkof  v.  Fox  (1915)  153  N.  Y. 
S.  27,  judgment  affirmed  Walkoff  v. 
Same  (1915)  155  N.  Y.  S.  1146.  The 
trustee  takes  a  right  of  action  for  land 
in  dispute  and  held  in  adverse  posses- 
son  by  a  third  person.  Pope  v.  Daven- 
port (1879)  52  Tex.  206.  And  he  may 
maintain  an  action  to  set  aside  the  can- 
cellation of  a  real-estate  mortgage 
which  was  fraudulently  procured  from 
the  bankrupt.  Alexander  v.  Bemey 
(1877)  28  N.  J.  Eq.  90.  The  trustee  is 
vested  with  the  right  of  action  on  a 
policy  of  fire  insurance  for  the  destruc- 
tion of  insured  property  of  the  bank- 
rupt occurring  after  the  adjudication, 
though  before  the  appointment  of  the 
trustee.  Fuller  v.  New  York  Fire  Ins. 
Co.  (1903)  184  Mass.  12,  67  N.  E.  879. 
But  not  where  the  claim  against  the  in- 
surance company  has  been  transferred 
to  a  creditor  of  the  bankrupt,  before 
the  bankruptcy,  in  such  a  way  as  to 
constitute  an  accord  and  satisfaction 
between  them  and  a  novation  of  the 
debt  In  re  Haynes  Son  &  Co.  (D.  C. 
1915)  224  Fed.  269.  The  trustee  is 
vested  with  a  right  of  action  against  a 
sheriff  for  failing  to  make  money  on 
an  execution,  or  for  selling  the  prop- 
erty on  credit  and  failing  to  collect  the 
amount  of  the  bid.  In  re  Geiser  (D.  C. 
1904)  129  Fed.  237,  12  Am.  Bankr. 
Rep.  208;  SuUivan  v.  Bridge  (1805)  1 
Mass.  511.  The  bankrupt's  right  to 
file  a  notice  of  and  to  enforce  a  me- 
chanic's lien  passes  to  his  trustee  in 
bankruptcy.  Held  v.  Burke  (1903)  83 
App.  Div,  509,  82  N.  Y.  Supp.  426.  A 
claim  transferred  by  a  bankrupt  as  a 
credit  on  a  pre-existing  indebtedness, 
on  the  day  on  which  he  filed  his  peti- 
tion in  bankruptcy,  may  be  sold  by  the 
trustee,  although  the  transfer  is  only 
voidable  and  not  void.  Keller  v.  Faick- 
ney  (1906)  42  Tex.  Civ.  App.  483,  94 
S.  W.  103.  See  In  re  Thomas  (D.  C. 
1912)  199  Fed.  214,  29  Am.  Bankr. 
Rep.  945. 

A  personal  claim  of  the  bankrupt, 
which  there  is  no  legal  power  to  en- 
force, though  an  award  upon  it  has 
been  made  by  arbitrators,  does  not  pass 

(11737) 


BANKKtrPTOT  (|  70) 


tee  Id  t)uikruptC7.  TaUman 
.  <1850)  S  CuBb.  (MasB.) 
iim  ot  a  wife  (or  alimoDy  is 
iperty  right,  and  property 
her  aa  alimony,  or  arrearB 
accruiiiE-  after  her  adjudica- 
kniptcf ,  do  Dot  constitute  b 
r  estate.  In  re  Le  Claire 
m  124  Fed.  664.  10  Am. 
1.  733;  Bolton  v.  Bolton  (N. 
»  AtL  1014. 

!  in  bankruptcy  aucceeds  to 
pt's  title  to  choBes  in  action, 
uiy  defense  or  counterclaim 
Jiey  would  have  been  liable 
Is  of  the  bankrupt  Nebraa- 
Plow  Cd.  T.  Blackbtirn 
Neb.  24fl,  104  N.  W.  178. 
n  bankruptcy  bad  no  greater 
L  note  payable  to  the  bank- 
igner  of  wbicb  added  to  hit 
'ords  indicating  that  he  eign- 
mrer  of  a  corporation,  than 
ipt  himself  had.  Jump  v. 
1914)  IDS  N.  B.  878,  218 
The  trustee  In  bankruptcy 
iration  stands  in  no  better 
attack  an  arrangement  be- 
corporation's  selling  agent 
laser  whereby  the  agent  wai 
debt  to  the  purchaaer  by 
rt  of  the  purchase  price, 
ratified  by  the  corporation, 
d  the  bankrupt  company. 
'.  Montgomery  Ward  &  Co. 
m.  App.  SOS.  Where  prop- 
bankrupt  covered  by  insur- 
:en  destroyed  by  fire,  bat  he 
I  right  to  sue  on  the  policy 

0  render  a  statement  forth- 
«quired  by  the  policy,  his 
lankruptcy  cannot  sue  on  it. 

iEtna  Ins.  Co.  (1000)  201 
88  N.  E.  335.  131  Am.  St 

Far  penonal  Injarita  and 
1.1— If   the   bankrupt  bas   an 

1  claim  for  damages  against 
carrier  or  other  person,  for 
or  wrongful  act  which  cans- 
I  bis  person,  it  does  not  vest 
tee  in  bankruptcy  and  the 
no  interest  in  it.  Sibley  v. 
►7)  106  Mass.  125,  81  N.  B, 
R.  A.  (N.  S.)  1173,  124  Am. 
10,  12  Ann.  Caa.  938;  Han- 
t  Nat.  Bank  (Tex.  Civ.  App. 
i.  W.  1147;  Rand  v.  Fleiab- 
\  fl  Wkly.  Notes  Caa.  (Pa.) 
d  T.  Collins  (1874)  25  Grat 

Stone  V.  Boston  &  M.  R. 
)  7  Gray  (Mass.)  539; 
V.  Joplin-Pitteburg  By.  Co. 
1913)  168  S.  W.  868.  But 
laim  for  the  value  of  prop- 
bankrupt  lost  or  damaged 
ence  of  the  negligence  or 
;t  of  a  carrier  or  other  per- 
sset  of  his  estate  and  pasB- 
trustee.  Borden  v.  Brad- 
')  68  Ala.  3ti2. 
tee  In  bankruptcy  cannot 
tht  of  action  for  damages 
t  of  an  aasaolt  and  battery 


CTitei 

upon  the  bankrupt  Hudson  v.  Hetti 
(1844)  11  Paige  (N.  S.)  18ft  Or  for 
slander  or  libel  against  him.  DiUard 
T.  Collins  (1874)  25  Grat  (Va.)  343; 
Irion  V.  Knapp  (1918)  132  La.  60,  60 
South.  719.  43  L.  R.  A.  (N.  8.)  640. 
Or  for  malicioas  prosecution  and  false 
imprisonment  In  re  HaenseU  (D.  C 
1800)  81  Fed.  365,  1  Ajn.  Bankr.  Bep. 
286;  Noonan  t.  Orton  (1874)  34  Wii. 
269,  17  Am.  Rep.  441;  Stanly  v.  Du- 
burst  <179d)  2  Root  (Conn.)  52. 

Mslicioos  attachment  is  an  injury  to 
property,  and  not  to  the  person,  and 
tbe  right  of  action  will  vest  in  the 
trastee  in  bankruptcy.  Hansen  Mer. 
cantiie  Co.  v.  Wyman,  Partridge  &  Co. 
(1908)  105  Minn.  491,  117  N.  W.  926. 
21  L.  R.  A.  (N.  8.)  727.  A  right  of 
action  for  deceit,  based  on  false  and 
fraudulect  representatidns,  whereby  tbe 
plaintiff  was  induced  to  sign  a  contract, 
enter  into  a  partnership,  buy  property 
at  an  eECessive  price,  or  extend  credit 
to  a  third  person,  to  his  pecuniary  lots, 
ia  a  "right  of  action  arising  from  an 
Injury  to  bis  property,"  within  the 
meaning  of  the  statute,  and  therefore 
passes  to  the  trustee.  In  re  Gay  (D. 
C.  1910)  182  F^d.  260.  25  Am.  Bankr. 
Bep.  Ill;  In  re  Harper  (D.  a  1910) 
175  Fed.  412,  23  Am.  Bankr.  Rep.  918; 
Hyde  T.  Tufts  (1870)  45  N.  T.  Super. 
GL  66.  A  right  of  action  for  damagei, 
given  by  a  state  statute  to  an;  person 
injured  by  the  operation  of  any 
"trust,"  (as,  for  instance,  for  a  con- 
spiracy whereby  tbe  plaintiff  was  driven 
oat  of  business),  is  held  to  be  for  an 
injury  to  business,  employment,  or 
property,  and  therefore  such  as  will 
vest  in  the  trustee  in  bankruptcy.  Cie- 
land  V.  -Anderson  (1902)  66  Neb.  252, 
02  N.  W.  806,  96  N.  W.  5l2,  08  N.  W. 
1075,  6  L.  R.  A.  (N.  S.)  136;  Id. 
(1005)  76  Neb.  273,  105  N.  W.  1092,  9 
L.  R  A.  (N.  S.)  138.  Under  the  stat- 
utes giving  a  right  of  action  for  the 
wrongful  killing  of  a  human  being,  the 
recovery  to  be  lor  the  benefit  of  the 
next  of  kin,  where  a  father  is  entitled 
to  the  entire  amonnt  to  be  recovered 
for  tbe  wrongful  killing  of  bis  son,  hia 
right  thereto  constitutes  an  asset  of  his 
estate  in  bankruptcy.  In  re  Bnmstine 
(D.  C.  1903)  131  Fed.  828,  12  Am. 
Bankr.  Rep.  596.  Where  profits  of  the 
business  of  a  corporation  are  wrong- 
fully appropriated  to  hia  own  use  by  an 
officer  of  the  company,  under  tbe  guise 
of  a  salary,  the  trustee  in  bankruptcy 
of  the  corporation  may  recover  the 
same.  Fillebrown  t.  Haywood  (1006) 
190  Mass.  472,  77  N.  E.  45.  A  tnwtee 
in  bankruptcy  of  a  trading  corpontioD 
succeeds  to  any  right  which  it  may 
have  to  sue  directors  for  loas  from  a 
breach  of  duty.  McEwen  v.  Kelly 
(1913)  70  S.   E.  777,  140  Ga.   720. 

38.  .—  For  tiaHry.~A  riKht  of  te- 
tiOD  under  a  state  statute  to  recover 
back  usurious  Interest  paid  (or  doable 
the  amount  of  it,  or  a  penalty  tot  ex- 
acting it,  u  tbe  case  owy  bej  will  vest 
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in  the  trustee  in  bankruptcy  of  the 
borrower,  since  the  injury  done  by  the 
usurer  is  an  injury  to  the  property  or 
estate  of  the  borrower  and  not  a  per- 
sonal tort  Reed  y.  American-German 
Nat  Bank  (C.  0.  1907)  155  Fed.  233, 
19  Am.  Bankr.  Rep.  140;  Lasater  y. 
First  Nat  Bank  (1903)  96  Tex.  345, 
72  S.  W.  1057;  Wheelock  y.  Lee  (1873) 
15  Abb.  Prac.  N.  S.  (N.  Y.)  24,  10  N. 
B.  R.  363;  Moore  y.  Jones  (D.  G. 
1848)  Fed,  Gas.  No.  0,768.  GONTRA, 
Lafountain  v.  Burlington  Say.  Bank 
(1883)  56  Yt  332.  The  right  of  action 
against  a  national  bank,  to  recoyer 
twice  the  amount  of  usurious  interest 
paid  to  it,  under  the  act  of  Gongress  in 
that  behalf  (R.  S.  S  5198),  will  pass  to 
and  yest  in  the  trustee  in  bankruptcy 
of  the  borrower,  who  is  the  "legal 
rcpresentatiye"  of  the  borrower,  within 
the  meaning  of  that  statute,  for  al- 
though the  action  thereon  is  one  to  re- 
coyer  a  penalty,  yet  it  is  distinguishable 
from  causes  of  action  for  damages 
growing  out  of  mere  personal  torts. 
Wright  V.  First  Nai.  Bank  (G.  G.  1878) 
18  N.  B.  R.  87,  Fed.  Gas.  No.  18,078; 
Markson  y.  First  Nat  Bank  (G.  G. 
1876)  Fed,  Gas.  No.  9,097;  Grocker  y. 
First  Nat  Bank  (G.  G.  1876)  Fed. 
Cas.  No.  3,397;  Monongahela  Bank  y. 
Oyerholt  (1881)  96  Pa.  327.  CON- 
TRA, Bamett  y.  Munde  Nat  Bank 
(C.  G.  1876)  Fed.  Gas.  No.  1,026; 
Bromley  y.  Smith  (D.  G.  1871)  5  N. 
B.  R.  152,  Fed.  Gas.  No.  1,922. 

39.  Legaoiet  and  inheritances.— Prop- 
erty coming  to  a  bankrupt  as  his  dis- 
tributiye  share  of  the  estate  of  one. 
dying  intestate,  or  as  a  legacy  or  devise, 
will  pass  to  and  vest  in  his  trustee 
in  bankruptcy.  Watkins  y.  Bigelow 
(1904)  93  Minn.  361,  101  N.  W.  497; 
Ex  parte  Newhall  (G.  G.  1842)  Fed. 
Cas.  No.  10,159;  Dohner  v.  .Dohner 
(Pa.)  1  Am.  Law  J.  N.  S.  78.  It  is  im- 
material that  the  legacy  or  derise  is  as 
yet  undetermined  in  respect  to  its  ex- 
tent In  re  Mosier  (D.  G.  1901)  112 
Fed.  138,  7  Am.  Bankr.  Rep.  2t)8.  Gr 
that  it  may  consist  of  an  undivided  in- 
terest In  re  Kane  (D.  G.  1908)  161 
Fed.  633,  20  Am.  Bankr.  Rep.  616. 
Where  the  death  of  the  testator  and 
the  filing  of  the  petition  in  bankruptcy 
occurred  on  the  same  day,  the  frac- 
tions of  that  day  will  be  inquired  into 
for  the  purpose  of  fixing  the  status  of 
the  property,  and  if  the  filing  of  the 
petition  was  the  later  event,  the  trus- 
tee in  bankruptcy  may  claim  the  inher- 
itance. In  re  Stoner  (D.  G.  1901)  105 
Fed.  752,  5  Am.  Bankr.  Rep.  402;  In 
re  McKenna  (D.  G.  1905)  137  Fed.  611, 
15  Am.  Bankr.  Rep.  4.  Where  the 
bankrupt's  interest  in  a  legacy  is  con- 
tingent, and  becomes  vested  by  the  hap- 
pening of  the  event  or  contingency  after 
his  adjudication  in  bankruptcy,  it  will 
then  become  available  as  an  asset  of 
his  estate.  Churchman's  Appeal  (Pa. 
1888)  12  Ati.  600.  Where  the  estate 
devised  includes  both  real  and  personal 


property,  the  administrator  of  the  de- 
cedent will  have  no  right  or  interest  in 
the  real  property  as  against  the  trustee 
in  bankruptcy,  though  he  may  be  entitled 
to  possession  of  the  personal  property 
pending  its  administration.  In  re  Kane 
(D.  G.  1908)  161  Fed.  633,  20  Am. 
Bankr.  Rep.  616.  If  there  are  no  local 
creditors  to  be  protected,  the  probate 
court  will  be  justified  in  turning  over  to 
a  foreign  trustee  in  bankruptcy  of  the 
heir  or  next  of  kin  the  bankrupt's 
share  in  the  personal  estate.  In  re 
Delehanty's  Estate  (1908)  11  Ariz.  366, 
95  Pac.  109,  21  Ann.  Cas.  1038. 

40.  Property  held  In  trust  for  bank- 
rupt—When property  is  held  in  trust 
for  the  bankrupt  under  a  mere  passive 
trust,  with  no  direction  as  to  accumu- 
lation and  no  discretion  in  the  trustee 
to  devote  the  fund  or  the  income  to 
any  person  other  than  the  bankrupt,  it 
constitutes  assets  of  the  letter's  estate 
and  may  be  recovered  by  the  trustee, 
who  need  not  give  notice  to  the  holder 
of  the  trust  in  order  to  complete  his 
title.  Whittredge  v.  Sweetser  (1905) 
189  Mass.  45,  75  N.  E.  222,  affirmed  in 
Hammond  v.  Whittredge  (1907)  204 
U.  S.  538.  27  Sup.  Gt  396,  51  L.  Ed. 
606;  Wallace  v.  Everett  (Ky.  1910) 
325  S.  W.  745.  A  trustee  in  bankrupt- 
cy may  enforce  a  resulting  trust  in  land 
in  favor  of  the  bankrupt.  In  re  Duna- 
vant  (D.  G.  1899)  96  Fed.  542,  3  Am. 
Bankr.  Rep.  41;  Currie  v.  Look  (1906) 
14  N.  D.  482,  106  N.  W.  131.  The 
trustee  in  bankruptcy  may  enforce  a 
trust  in  the  avails  of  personal  proper- 
ty or  choses  in  action  in  favor  of  the 
bankrupt  In  re  Perley  (D.  G.  1846) 
Fed.  Gas.  No.  10,992.  Compare  Butler 
V.  Merchants'  Ins.  Co.  (1848)  14  Ala. 
777.  A  trustee  in  bankruptcy  may  re- 
cover chattels,  taken  by  a  mortgagee 
thereof  more  than  a  year  after  the 
original  filing  of  the  chattel  mortgage, 
where  no  renewal  statement  of  the 
mortgage  was  filed,  as  required  by 
Lien  Law  N.  Y.  §  235.  Benedict  v. 
Zutes  (1914)  150  N.  Y.  S.  147,  o8  Misc. 
Rep.  214.  Property  which  is  in  the 
possession  of  a  third  person,  who  holds 
it  merely  as  the  agent  or  bailee  of  the 
bankrupt,  must  be  surrendered  to  the 
trustee  in  bankruptcy.  In  re  Cole 
(3906)  144  Fed.  392,  75  G.  G.  A.  330, 
16  Am.  Bankr.  Rep.  302.  Where  mu- 
nicipal corporations  held  funds  payable 
to  a  bankrupt  contractor  under  im- 
provement contracts,  and  notices  to  re- 
tain were  given  as  provided  by  Code 
Civ.  Proc.  Gal.  f  1184,  the  municipaU- 
ties,  though  having  no  personal  inter- 
est in  the  fund,  had  a  noncolorable 
claim  to  retain  the  same  pursuant  to 
the  notices,  and  the  bankruptcy  court 
could  not  compel  payment  thereof  to 
the  bankrupt's  trustee.  In  re  Cotton 
(D.  C.  1913)  209  Fed.  124. 

When  a  trust  created  by  a  will  or 
deed  confers  upon  the  trustee  an  au- 
thority to  chose  or  change  the  beneficia- 
ry, or  gives  him  a  discretion  which  he 
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is  not  obliged  to  exercise  in  favor  of 
the  bankrupt,  the  latter's  expectation 
of  benefiting  by  the  trust  is  not  an  in- 
terest which  will  pass  to  his  trustee  in 
bankruptcy.  Nichols  v.  Eaton  (1875) 
91  U.  S.  716,  23  L.  Bd.  254.  Trustee 
in  bankruptcy  take  no  higher  or  great- 
er estate  than  the  bankrupt  himself 
possessed  when  the  trustee  was  ap- 
pointed; and  hence  where  the  condi- 
tions upon  which  the  bankrupt  was  to 
become  entitled  to  a  trust  fund  were 
not  performed  until  after  his  adjudica- 
tion, and  after  his  debts  had  been  ex- 
tinguished by  his  discharge,  his  trus- 
tee had  no  title  thereto  for  the  use  of 
creditors.  Hull  v.  Palmer  (1913)  140 
N.  Y.  S.  811, 155  App.  Div.  636.  Prop- 
erty conveyed  to  holder  of  legal  title 
by  the  wife  of  an  insolvent,  such  wife 
having  held  in  trust  for  her  grantee, 
held  not  subject  to  trust  in  favor  of 
such  insolvent's  creditors  after  his  ad- 
judication in  bankruptcy.  Arbury  y. 
De  Niord  (1915)  152  N.  Y.  S.  763. 

41.  —  Testamentary  trusts  and  an- 
nuities^^ Whether  or  not  the  provisions 
of  a  will  create  such  a  trust  as  will 
prevent  a  fund  bequeathed  from  pass- 
ing to  the  trustee  in  bankruptcy  of  the 
beneficiary  or  legatee,  is  to  be  deter- 
mined by  the  law  of  the  particular  state. 
In  re  McKay  (D.  C.  1906)  143  Fed. 
671,  16  Am.  Bankr.  Rep.  238. 

Where  property  is  devised  to  trus- 
tees, with  directions  to  pay  the  income 
therefrom  into  the  hands  of  a  named 
beneficiary  during  his  life,  the  latter 
has  no  such  interest  or  estate  either 
in  the  corpus  of  the  property  or  in  the 
income  as  will  pass  to  and  vest  in  his 
trustee  in  bankruptcy,  as  his  rights  or 
interests  are  not  alienable  by  any  sale 
or  assignment  on  his  part  In  re  Mc- 
Kay (D.  C.  1906)  143  Fed.  671,  16 
Am.  Bankr.  Rep.  238;  Spindle  v. 
Shreve  (C.  C.  1880)  4  Fed.  136;  In 
re  Hoadley  (D.  C.  1900)  101  Fed.  233, 
3  Am.  Bankr.  Rep.  780;  Degraw  v. 
Clason  (1844)  11  Paige  (N.  Y.)  136; 
Munroe  v.  Dewey  (1900)  57  N.  E.  340, 
176  Mass.  184,  79  Am.  St.  Rep.  304, 
2  Nat.  Bankr.  News,  840;  Boston  Safe 
Deposit  &  Trust  Go.  v.  Luke  (1915) 
220  Mass.  484,  108  N.  E.  64.  Where 
the  income  of  a  trust  fund  is  directed 
to  be  applied  to  the  support  of  a  des- 
ignated beneficiary  and  his  wife  and 
children,  the  trustee  in  bankruptcy  of 
the  beneficiary  cannot  claim  such  in- 
come, and  the  court  cannot  apportion 
the  income,  as  between  the  bankrupt 
himself  and  his  family,  so  as  to  give  the 
trustee  an  aliquot  share.  Durant  v. 
Hospital  Life  Ins.  Co.  of  Mass.  (D.  O. 
1877)  16  N.  B.  R.  324,  Fed.  Gas.  No. 
4,188.  Compare  Rugdy  v.  Robinson 
(1846)  10  AJa.  702.  It  is  competent 
for  a  testator  to  direct  that  the  income 
of  the  trust  fund  shall  cease  to  be  paid 
to  the  named  beneficiary  if  he  shall 
become  bankrupt,  and  that  it  shall  in 
that  event  be  paid  to  his  wife  or  chil- 
dren or  to  other  specified  beneficiaries. 
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Such  a  provision  is  not  contrary  either 
to  the  general  policy  of  the  law  or  to 
that  of  the  bankruptcy  act  in  particular, 
and  it  leaves  nothing  for  the  trustee  in 
bankruptcy  to  claim  for  the  estate. 
Nichols  V.  Eaton  (1875)  91  U.  S.  716, 
23  L.  Ed.  254,  affirming  (G.  C.  1873) 
Fed.  Gas.  No.  10,241.  A  trustee  in 
bankruptcy  held  not  entitled  to  aid  of 
a  court  of  equity  to  reach  trust  proper- 
ty; the  testamentary  trustee  having 
an  absolute  discretion,  and  any  interest 
of  the  bankrupt  as  heir  having  already 
passed  to  the  trustee  in  bankruptcy  by 
the  adjudication.  Brown  v.  Lambert 
(1915)  108  N.  E.  1079,  221  Mass.  419. 

When  the  law  provides  that  where  a 
trust  is  created  by  which  the  trustee  is 
to  receive  and  collect  the  income  from 
property  and  apply  it  to  the  use  and 
benefit  of  a  named  beneficiary  during 
his  life,  the  latter  shall  not  take  any 
legal  estate  or  interest  in  the  property, 
and  can  only  enforce  the  trust  in  equity, 
and  cannot  transfer  his  rights,  but  that, 
if  no  valid  direction  for  accumulation  is 
given,  the  surplus  of  such  income,  be- 
yond the  sum  necessary  for  the  educa- 
tion and  support  of  the  beneficiary, 
shall  be  liable  to  the  claims  of  his  cred- 
itors in  the  same  manner  as  other  per- 
sonal property  which  cannot  be  reach- 
ed by  execution,  the  surplus  of  an  in- 
come so  settled  may  be  claimed  by  the 
trustee  in  bankruptcy  of  the  beneficiary 
as  assets  of  his  estate.  In  re  Tiffany 
(D.  G.  1904)  133  Fed.  799,  13  Am. 
Bankr.  Rep.  310;  In  re  Baudouine  (D. 
G.  1899)  96  Fed.  536,  3  Am.  Bankr. 
Rep.  55.  See  the  latter  case  on  appeal 
*  (1900)  101  Fed.  574,  41  G.  G.  A.  318,  3 
Am.  Bankr.  Rep.  651,  where,  however, 
the  decision  was  not  on  the  merits,  but 
on  the  question  whether  the  trustee  in 
bankruptcy  must  bring  a  plenary  suit 
See,  also,  Graff  v.  Bonnett  (1865)  31  N. 
Y.  9,  88  Am.  Dec.  236;  Brown  v.  Bar- 
ker (1902)  68  App.  Div.  592,  74  N,  Y. 
Supp.  43;  Jenks  v.  Title  Guarantee  & 
Trust  Go.  (Sup.  1915)  166  N.  Y.  Supp. 
47a  GONTRA,  Butler  v.  Baudouine 
(1903)  177  N.  Y.  530,  69  N.  E.  1121. 
And  see  McNaboe  V.  Marks  (1906)  51 
Misc.  Rep.  207.  99  N.  Y.  Supp.  960; 
Guthbert  v.  Ghauvet  (1893)  136  N.  Y. 
326,  32  N.  E.  1088.  18  L.  R.  A*  745; 
Wetmore  v.  Wetmore  (1896)  149  N.  Y. 
520,  44  N,  B.  169.  33  L.  R.  A.  708.  52 
Am.  St.  Rep.  752;  Mills  v.  Husson 
(1893)  140  N.  Y.  99,  35  N.  E.  422. 
Where  a  testator  gives  property  to 
trustees  for  the  benefit  of  a  designated 
beneficiary,  but  with  the  direction  that 
they  shall  hold  it  and  the  accumulations 
until  the  beneficiary  reaches  a  certain 
age.  later  than  the  ordinary  age  of  ma- 
jority, and  the  beneficiary  is  adjudged 
bankrupt  before  attaining  the  age  men- 
tioned in  the  will,  his  trustee  in  bank- 
ruptcy is  entitled  to  daim  the  fund 
from  the  testamentary  trustees.  San- 
ford  V.  Lackland  (G.  G.  1871)  Fed.  Cat. 
No.  12.312^  And  see  Loomer  v.  Loom- 
«r  a904)  76  Gonn.  522,  57  Aa  167. 

As  to  a  testamentary  annuity,  created 
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by  a  will  which  directs  trmtees  to  pay 
a  fixed  annaal  sam  to  a  named  benefici- 
ary dnring  his  life»  it  is  held  that  the 
right  of  the  beneficiary  is  property 
which  he  could  assign  and  which  could 
be  followed  by  his  creditors,  and  there- 
fore will  Test  in  his  trustee  in  bank- 
ruptcy, to  be  sold  by  the  latter  for  its 
present  yalue.  In  re  Burtis  (D.  O. 
1911)  188  Fed.  527,  26  Ani.Bankr. 
Rep.  680;  Degraw  v.  Clason  (1844)  11 
Paige  (N.  T.)  136;  Graves  v.  Dolphin 
(1826)  1  Simons,  66;  Brandon  v.  Rob- 
isaon  (1811)  18  Ves.  429.  Although  it 
may  not  pass  any  estate  or  interest  in 
the  particular  lands  which  are  expected 
to  furnish  the  income  out  of  which  the 
annuity  shall  be  paid.  De  Haven  v. 
Sherman  (1889)  181  111.  115,  22  N.  S. 
711.  6  L.  R.  A.  745.  Where  property  is 
devised  in  trust,  the  income  to  be  paid 
to  a  named  person  for  life,  and  the  prin- 
cipal, after  his  death,  to  his  executor  in 
trust  for  the  use  of  such  person  as  he 
may  appoint  by  will,  and  the  first  taker 
executes  the  power,  the  property  appro- 
priated is  deemed  in  equity  part  of  his 
assets  and  subject  to  the  demand  of  his 
creditors,  in  preference  to  the  claims 
of  his  voluntary  appointees  or  legatees, 
and  hence  it  should  be  available  as 
assets  of  his  estate  in  bankruptcy. 
Clapp  V.  Ingraham  (1879)  126  Jiass. 
200. 

42.  Policies  of  life  Insurance^— Under 
the  provisions  of  this  section,  insurance 
policies  having  a  surrender  or  disposa- 
ble value  are  assets  passing  to  the 
bankrupt's  trustee,  if  not  exempt.  In 
re  Phillips  &  Goldman  (D.  0«  1912)  192 
Fed.  1020;  In  re  Churchill  (D.  C.  1912) 
198  Fed.  711,  29  Am.  Bankr.  Rep.  158; 
In  re  Whelpley  (D.  C.  1909)  169  Fed. 
1019,  22  Am.  Bankr.  Rep.  433.  It  is 
the  intention  of  the  provision  to  ex- 
clude from  the  estate  in  bankruptcy  all 
insurance  policies  except  such  as  may 
have  a  surrender  value.  Burlingham  v. 
Crouse  (1913)  228  U.  8.  459,  33  Sup. 
Ct.  564,  57  L.  Ed.  920,  30  Am.  Bankr. 
Rep.  6,  affirming  (1910)  181  Fed.  479, 
104  C.  C.  A.  227,  24  Am.  Bankr.  Rep. 
632;  In  re  Josephson  (D.  G.  1906)  121 
Fed.  142,  9  Am.  Bankr.  Rep.  845,  af- 
firmed in  Meyers  v.  Josephson  (1908) 
124  Fed.  734,  59  G.  C.  A.  650,  10  Am. 
Bankr.  Rep.  687;  In  re  Churchill 
(1913)  209  Fed.  766,  126  C.  C.  A.  490; 
Grems  v.  Traver  (Sup.  1914)  148  N. 
Y.  Supp.  200.  Though  the  policy  in 
question  may  have  no  surrender  value 
in  cash,  yet  if  it  has  any  actual  value 
(such  as  an  inchoate  value,  or  a  value 
for  the  purpose  of  being  pledged  as  col- 
lateral, or  a  paid-up  insurance  value), 
the  trustee  may  claim  it  as  an  asset  of 
the  estate,  since  it  is  property  which 
the  bankrupt  himself  could  have  trans- 
ferred and  is  therefore  within  the 
broader  clause  of  the  statute.  Part- 
ridge V.  Andrews  (C.  C.  A.  1911)  191 
Fed.  325,  27  Am.  Bankr.  Rep.  388;  In 
re  Drear  (1910)  178  Fed.  632.  102  C. 
0.  A.  78,  24  Am.  Bankr.  Rep.  343;   In 


re  Coleman  (1905)  186  Fed.  818,  69  C. 
C.  A.  496,  14  Am.  Bankr.  Rep.  461: 
In  re  Welling  (1902)  113  Fed.  189,  51 
C.  G.  A.  151,  7  Am.  Bankr.  Rep.  340; 
In  re  Dolan  (D.  G.  1910)  182  Fed.  949, 
25  Am.  Bankr.  Rep.  145;  In  re  Hett- 
ling  (G.  0.  A.  1910)  175  Fed.  65,  23 
Am.  Bankr.  Rep.  161;  Clark  v.  Equita- 
ble life  Assur.  Soc.  (C.  C.  1906)  143 
Fed.  175,  16  Am.  Bankr.  Rep.  137; 
Van  Kirk  v.  Vermont  Slate  Co.  (D.  C. 
1905)  140  Fed.  38,  15  Am.  Bankr.  Rep. 
239;  Gould  v.  New  York  Life  Ins.  Co, 
(D.  G.  1904)  132  Fed.  927,  13  Am. 
Bankr.  Rep.  233.  A  policy  which  has 
no  surrender  value,  and  no  cash  value 
to  the  estate,  and  in  fact  no  value  for 
any  purpose  except  the  contingency  of 
its  becoming  valuable  at  the  death  of 
the  bankrupt  in  case  the  premiums  are 
kept  paid,  does  not  constitute  an  asset 
of  the  estate  in  bankruptcy.  In  re 
Buelow  (D.  G.  1899)  98  Fed.  86,  3  Am. 
Bankr.  Rep.  389;  Gould  v.  New  York 
Life  Ins.  Co.  (D.  G.  1904)  132  Fed. 
927,  13  Am.  Bankr.  Rep.  233;  Kmg  v. 
Miles  (Miss.  1915)  67  South.  182. 

43.  —  Meaning  of  "etsh  surrender 
value.''— In  order  that  a  policy  may 
have  a  cash  surrender  value,  within  the 
meaning  of  this  section,  it  is  not  neces- 
sary that  the  policy  should  contain  an 
express  agreement  or  stipulation  to 
that  effect;  it  ib  Huffident  if  it  possess- 
es an  actual  value,  either  in  cash  or  foi 
the  purchase  of  a  paid-up  policy,  which 
would  be  recognized  and  paid  by  the  in- 
surer on  the  surrender  of  the  policy, 
as  a  matter  of  settled  and  usual  prac- 
tice, or  even  as  a  concession  in  the  par- 
ticular case.  Holden  v.  Stratton  (1905) 
198  U.  S.  214,  25  Sup.  Ct  656,  49  L. 
Ed.  1022,  14  Am.  Bankr.  Rep.  94;  His- 
cock  V.  Mertens  (1907)  205  U.  S.  202, 
27  Sup.  Ct  488,  51  L.  Ed.  771,  17  Am. 
Bankr.  Rep.  483;  Equitable  Life  As- 
sur. Soc  V.  MiUer  (C.  C.  A.  1911)  185 
Fed.  98,  25  Am.  Bankr.  Rep.  560;    In 

•re  Herr  (D.  G.  1910)  182  Fed.  716,  25 
Am.  Bankr.  Rep.  142;  In  re  Coleman 
(1905)  136  Fed.  818,  69  C.  G.  A.  496, 
14  Am.  Bankr.  Rep.  461;  In  re  Board- 
man  (D.  C.  1900)  103  Fed.  783,  4  Am. 
Bankr.  Rep.  620.  But  compare  Pul- 
sifer  V.  Hussey  (190^)  97  Me.  434,  54 
Atl.  1076. 

44.  —  Endowment,  tontine,  and  an- 
nuity policies^— An  endowment  policy  on 
the  life  of  the  bankrupt,  payable  to  him 
with  accumulated  dividends  if  he  sur- 
vives the  term,  or  to  his  wife  in  case 
of  his  death  before  its  maturity,  if  it 
has  a  cash  surrender  value,  will  vest 
in  the  trustee  in  bankruptcy  unless  re- 
deemed by  the  bankrupt.  Remley  v. 
Travelers*  Ins.  Co.  (1909)  108  Minn. 
31,  121  N.  W.  230;  In  re  Schofield  (D. 
G.  1905)  147  Fed.  862,  15  Am.  Bankr. 
Rep.  824;  In  re  Young  (D.  C.  1912) 
208  Fed.  373,  31  Am.  Bankr.  Rep.  29; 
In  re  Dreuil  &  Go.  (D.  G.  1915)  221 
Fed.  796.  Where  the  amount  of  such 
a  policy  is  considerable,  and  it  win  ma- 
ttire  before  the  estate  can  be  closed, 
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the  trustee  may,  with  the  sanction  of 
the  court  and  the  assent  of  the  cred- 
itors, retain  it,  and  pay  the  remaining 
premiums  as  they  mature,  and  in  case 
the  amount  is  realized,  the  creditors 
will  be  entitled  to  at  least  the  propor- 
tion equitably  to  the  credit  of  the  pol- 
icy at  the  date  of  the  adjudication,  with 
the  outlay  for  premiums.  In  re  Sling- 
luff  (D.  C.  1900)  106  Fed.  154,  5  Am. 
Bankr.  Rep.  76;  In  re  Mertens  (D.  C. 
1904)  131  Fed.  972,  12  Am.  Bankr. 
Rep.  712.  The  same  rule  as  to  paying 
premiums  and  claiming  the  bankrupt's 
interest  in  the  policy  applies  to  the 
"tontine"  and  "semi-tontine"  forms  of 
policies.  Hiscock  y.  Mertens  (1907) 
205  U.  S.  202,  27  Sup.  Ct  488,  51  L. 
Ed.  771,  17  Am.  Bankr.  Rep.  483;  In 
re  Welling  (1902)  113  Fed.  189,  51  O. 
G.  A.  151,  7  Am.  Bankr.  Rep.  340;  In 
re  Mertens  (D.  C.  1904)  131  Fed.  972, 
12  Am.  Bankr.  Rep.  712.  A  paid-up 
policy  insuring  the  bankrupt's  life,  un- 
der an  agreement  to  pay  him  an  an- 
nuity for  life  after  twenty  years,  which 
term  has  not  expired,  and  to  pay  his 
widow  a  fixed  sum  on  his  death.  Tests 
in  his  trustee  in  bankruptcy,  but  only 
as  to  the  bankrupt's  interest  in  the  an- 
nuity, and  not  as  to  the  entire  pres- 
ent value  of  the  policy.  In  re  Schaefer 
(D.  O.  1910)  189  Fed.  187,  26  Am. 
Bankr.  Rep.  340. 

45.  —  Rights    of    beneficiaries.— A 

policy  of  insurance  on  the  life  of  the 
bankrupt,  but  payable  to  his  wife,  is 
her  property,  and  is  not  an  asset  of  his 
estate  in  bankruptcy.  In  re  Flanigan 
(D.  C.  1915)  228  Fed.  339;  In  re  Jami- 
son Bros.  &  Co.  (D.  C.  1915)  222  Fed. 
92;  Grems  v.  Traver  (1914)  148  N.  Y. 
Supp.  200;  In  re  Steele  (D.  C.  1899) 
98  Fed.  78,  3  Am.  Bankr.  Rep.  549; 
In  re  PfaflBnger  (D.  C.  1908)  164  Fed. 
526,  21  Am.  Bankr.  Rep.  255;  In  re 
Bear  (D.  C.  1875)  11  N.  B.  R.  46,  Fed. 
Cas.  No.  1,178;  Pace  t.  Pace  (1882) 
19  Fla.  438;  Haskell  v.  Equitable  Life' 
Assur.  Soc.  (1902)  181  Mass.  341,  63 
N.  E.  899;  Pulsifer  v.  Hussey  (1903) 
97  iMe.  434,  54  Atl.  1076.  But  see  In 
re  White  (1909)  174  Fed.  333,  98  C. 
G.  A.  205,  23  Am.  Bankr.  Rep.  90;  In 
re  Holden  (1902)  114  Fed.  650,  52  G. 
G.  A.  346.  Gompare  In  re  Young  (D. 
G.  1912)  208  Fed.  373,  31  Am.  Bankr. 
Rep.  29;  In  re  Loveland  (1912)  200 
Fed.  136,  118  G.  G.  A.  310,  29  Am. 
Bankr.  Rep.  560.  A  policy  on  the  life 
of  a  bankrupt  payable  to  his  wife  if 
she  survived  him,  otherwise  to  his  es- 
tate or  any  designated  beneficiary,  and 
which  he  was  authorized  at  a  specified 
time  to  surrender  for  cash  or  paid-up 
insurance,  was  property  which  passed 
to   his  trustee.     In  re  Draper  (D.   G. 

1914)  211  Fed.  230.  The  beneficial  in- 
terest in  insurance  policies  on  the  life 
of  a  bankrupt  held  to  pass  to  his  trus- 
tee, notwithstanding  Act  Pa.  April  15, 
1868  <P.  L.  103),  and  that  the  policies 
named  the  bankrupt's  daughter  as 
beneficiary.     In  re   Shoemaker  (D.  G. 

1915)  225  Fed.  329. 
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Where  the  policy  is  on  the  life  of 
the  bankrupt,  but  is  payable  to  a  nam- 
ed beneficiary,  it  does  not  become  an 
asset  of  his  estate  in  bankruptcy  be- 
cause he  has  the  right,  with  the  consent 
of  the  company,  to  change  the  bene- 
ficiary, if  he  has  not  done  so.  In  re 
Flanigan  (D.  G.  1915)  228  Fed.  339; 
In  re  Pfaffinger  (D.  G.  1908)  164  Fed. 
526,  21  Am.  Bankr.  Rep.  255;  Grems 
V.  Traver  (1914)  148  N.  Y.  Supp.  200. 
GONTRA,  In  re  Jamison  Bros.  &  Go. 
(D.  G.  1916)  222  Fed.  92.  The  bank- 
rupt cannot  be  compelled  to  substitute 
himself  as  beneficiary  in  a  life  insur- 
ance policy  payable  to  his  wife,  and 
borrow  the  loan  value  thereof  for  the 
benefit  of  his  creditors.  In  re  L.  Ham- 
mel  &  Go.  (1915)  221  Fed.  56,  137  G. 
G.  A.  80. 

The  trustee  cannot  claim  a  policy 
which  was  originally  payable  to  the 
personal  representatives  of  the  bank- 
rupt, but  which  was  assigned  to  his 
^  wife  more  than  four  months  before  the 
bankruptcy,  where  nothing  appears  to 
impugn  the  good  faith  of  the  transac- 
tion. In  re  Steele  (D.  G.  1899)  98 
Fed.  78,  3  Am.  Bankr.  Rep.  549. 
Gompare  South  Side  Trust  Go.  v.  Wil- 
marth  (1912)  199  Fed.  418,  117  G.  G.  A. 
650,  29  Am.  Bankr.  Rep.  29.  Any  in- 
terest, in  policy  reserving  right  to 
change  beneficiary,  remaining  in  insur- 
ed after  assignment,  held  to  pass  to 
his  trustee  in  bankruptcy,  and  to  a 
purchaser  from  the  trustee.  Mutual 
Ben.  Life  Ins.  Go.  v.  Swett  (1915)  222 
Fed.  200,  137  G.  G.  A.  640.  The  trus- 
tee cannot  claim  a  policy  assigned  by 
the  bankrupt  to  his  wife  or  a  third 
person  where,  at  the  time  of  the  as- 
signment, it  had  no  surrender  value  in 
cash.  Morris  v.  Dodd  (1900)  110  Ga. 
606,  36  S.  E.  83,  50  L.  R.  A.  33,  78  Am. 
St  Rep.  129. 

Where  the  policy  provides  that  the 
principal  sum  shall  be  paid  to  the  as- 
sured himself  at  the  end  of  a  stipulat- 
ed term  of  years  if  he  is  then  living,  or 
to  his  wife  if  he  dies  before  the  ex- 
piration of  the  term,  its  surrender 
value  is  payable  to  the  assured,  and  it 
becomes  a  part  of  his  estate  in  bank- 
ruptcy. In  re  Steele  (D.  G.  1899)  98 
Fed.  78.  3  Am.  Bankr.  Rep.  549;  Brig- 
ham  V.  Home  Ins.  Go.  (1881)  131  Mass. 
319.  But  the  mere  expectancy  of  one 
who  is  named  as  the  beneficiary  in  a 
policy  of  insurance  on  the  life  of  an- 
other is  not  an  asset  in  his  estate  in 
bankruptcy,  where  the  policy  also 
gives  the  assured  the  unquali^d  right 
to  change  the  beneficiary  at  will,  as 
this  is  not  property  which  he  could 
have  transferred  or  which  could  have 
been  levied  on  and  sold.  In  re  Hogan 
(G.  C.  A.  1912)  194  Fed.  846,  28  Am. 
Bankr.  Rep.  166;  In  re  McDonnell  (D. 
G.  1900)  101  Fed.  239,  4  Am.  Bankr. 
Rep.  92.  But  where  the  assured  in 
such  a  case  dies  shortly  after  the  ad- 
judication in  bankruptcy,  leaving  the 
bankrupt  as  the  last  designated  benefi- 
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ciary,  the  interest  of  the  latter  in  the 
policy  becomes  fixed  and  unalterable, 
and  passes  to  his  trustee.  In  re  Hogan 
(D.  C.  1911)  186  Fed.  537.  And  so, 
'Where  a  wife  holds  a  policy  of  insur- 
ance on  the  life  of  her  husband,  by 
the  terms  of  which  she  is  bound  to 
pay  the  premiums  and  is  entitled  to  re- 
cedye  the  proceeds  of  the .  policy,  such 
policy  will  become  a  part  of  the  assets 
of  her  .estate  in  bankruptcy,  unless  she 
secures  or  pays  to  her  trustee  its  sur- 
render yalue.  In  re  Steele  (D.  O.  1899) 
98  Fed.  78,  3  Aju.  Bankr.  Rep.  549. 

46.  —  Interest  claimable  by  trustee 
— Liensw— The  only  interest  which  the 
trustee  can  claim  is  the  surrender 
value  of  the  policy  at  the  time  of  the 
bankruptcy,  and  if  that  is  paid  or  se- 
cured to  him,  the  bankrupt  remains  the 
owner  of  the  policy  and  of  whatever 
interest  or  value  may  thereafter  accrue 
under  it.  In  re  Dreuil  &  Co.  (D.  O. 
1915)  221  Fed.  796;  Pulsifer  v.  Hus- 
sey  (1903)  97  Me.  434,  54  Atl.  1076. 
The  policy,  so  far  as  respects  any  fu- 
ture insurance  under  it,  would  be  a 
burden  to  the  estate  rather  than  a 
benefit,  which  the  trustee  would  not 
be  authorized  to  continue.  In  re  Mc- 
Kinney  (D.  C.  1883)  15  Fed.  535. 
But  if  the  bankrupt  does  not  redeem 
the  policy,  as  authorized  by  the  stat- 
ute, it  is  for  the  court  of  bankruptcy 
to  determine  in  what  way  the  trustee 
shall  treat  the  bankrupt's  interest  in 
it,  whether  by  sale  or  by  postponement 
of  any  action  until  the  policy  shall  fall 
due.  Waldron  v.  Becker  (1900)  33 
Misc.  Rep.   182,   68  N.  Y.   Supp.  402. 

The  trustee  takes  the  surrender 
value  of  the  policy  subject  to  any  valid 
existing  liens  upon  it,  as,  for  example, 
an  equitable  lien  in  favor  of  the  bank- 
rupt's wife  for  the  amount  of  premi- 
ums which  she  has  paid  out  of  her  own 
money  in  past  years  in  order  to  keep 
the  policy  alive.  In  re  Diack  (D.  G. 
1900)  100  Fed.  770,  3  Am.  Bankr.  Rep. 
723;  Waldron  v.  Becker  (1900)  33 
Misc.   Rep.   182,  68   N.   Y.   Supp.  402. 

Or  the  lien  of  one  to  whom  the  policy 
had  previously  been  pledged  as  col- 
lateral security  for  a  loan.  In  re 
Wolff  (D.  C.  1908)  165  Fed.  984,  21 
Am.  Bankr.  Rep.  452;  King  v.  Miles 
(Biiss.  1915)  67  South.  182.  And  if 
the  insurance  company  itself  has  loan- 
ed the  bankrupt  a  sum  equal  to  the 
full  surrender  value  of  the  policy,  hold- 
ing the  policy  as  security,  there  is 
nothing  for  the  trustee  in  bankruptcy 
to  take.  Burlingham  v.  Grouse  (G.  G. 
A.  1910)  181  Fed.  479,  24  Am.  Bankr. 
Rep.  632. 

47.  ^—  Effect  of  death  of  bankrupt. 
—The  time  when  the  petition  in  bank- 
ruptcy is  filed,  and  not  the  date  of  the 
adjudication,  fixes  the  cash  surrender 
value  of  a  policy  on  the  bankrupt's 
life,  and  the  death  of  the  bankrupt  be- 
tween the  filing  of  the  petition  and 
the    adjudication   does    not   make   the 


proceeds  of  the  policy,  above  the  cash 
surrender  value,  assets  in  the  hands 
of  the  trustee,  but  the  right  to  re- 
deem on  paying  the  surrender  value 
may  be  exercised  by  the  bankrupt's 
executors.  Everett  v.  Judson  (1913) 
228  U.  S.  474,  33  Sup.  Gt.  568,  57  L. 
Ed.  927,  30  Am.  Bankr.  Rep.  1,  af- 
firming (1912)  192  Fed.  834,  113  G. 
G.  A.  158,  27  Am.  Bankr.  Rep.  704; 
Andrews  v.  Partridge  (1913)  228  U. 
S.  479,  33  Sup.  Gt.  570,  57  L.  Ed.  929, 
30  Am.  Bankr.  Rep.  4,  reversing  (1911) 
191  Fed.  325,  112  G.  G.  A.  69,  41  L.  R. 
A.  (N.  S.)  123,  27  Am.  Bankr.  Rep. 
388;  Sanders  v..  ^Etna  Life  Ins.  Go. 
(1913)  95  S.  G.  36,  78  S.  B.  532. 
If  bankrupt's  assignment,  with  his  wife, 
of  policies  on  his  life,  was  void,  the 
wife  may,  on  their  return,  after  his 
death,  in  30  days  after  determination 
of  their  surrender  value,  at  date  of 
adjudication,  redeem.  In  re  Levy  (D. 
G.  1915)  227  Fed.  1011.  Where  the 
bankrupt's  death  occurs  by  suicide,  and 
the  policy  thereupon  becomes  void, 
but  the  insurance  company  returns 
premiums  paid  under  the  policy,  the 
money  belongs  to  the  trustee,  as  being 
a  refund  of  the  bankrupt's  own  money. 
In  re  Judson  (D.  G.  1911)  188  Fed. 
702,  26  Am.  Bankr.  Rep.  775,  affirmed 
(1912)  192  Fed.  834,  113  O.  G.  A. 
158,  27  Am.  Bankr.  Rep.  704. 

48.  —  Indemnity  and  aoeldent  In- 
surance.—Where  an  employer  of  labor 
holds  a  policy  undertaking  to  indemni- 
fy him  against  loss  sustained  by  acci- 
dent to  an  employ 4,  and  pays  a  judg- 
ment recovered  by  an  employ^  against 
him,  and  becomes  bankrupt,  his  claim 
against  the  insurance  company  under 
the  policy  for  reimbursement  will  pass 
to  his  trustee  in  bankruptcy  as  an  as- 
set of  his  estate.  Travelers'  Ins.  Go. 
V.  Moses  (1901)  63  N.  J.  Eq.  260,  49 
Atl.  720,  92  Am.  St.  Rep.  663.  The 
trustee  in  bankruptcy  is  entitled,  as 
against  the  bankrupt's  widow,  to  the 
proceeds  of  a  policy  of  insurance 
against  permanent  disability.  In  re 
Matschke  (D.  G.  1912)  193  Fed.  284, 
27  Am.  Bankr.  Rep.  770. 

49.  Wife's  personalty  and  choses  In 
action^^Where  the  rule  of  the  common 
law  has  not  been  changed  or  abrogated 
by  statute,  the  personal  property  of 
the  wife  of  a  bankrupt,  owned  by  her  at 
the  time  of  the  marriage,  and  not  ex- 
cluded from  the  control  of  the  husband 
by  any  trust,  and  also  her  choses  in 
action  reduced  to  his  possession,  are 
assets  of  his  estate  in  bankruptcy.  In 
re  Boyd  (D.  G.  1871)  5  N.  B.  R.  199, 
Fed.  Gas.  No.  1,745;  In  re  Grant  (G. 
G.  1842)  Fed.  Gas.  No.  5,693;  Butler 
V.  Merchants'  Ins.  Go.  (1845)  8  Ala. 
146;  Gayle  v.  Randall  (1882)  71  Ala. 
469;  Smith  v.  Ghandler  (1855)  3  Gray 
(Mass.)  392;  In  re  Hammond  (D.  G. 
1899)  98  Fed.  845.  But  courts  of 
equity  have  always  recognized  the 
wife's  right  to  a  settlement— that  is,  to 
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an  adequate  proyision  for  her  support 
to  be  made  out  of  her  own  property— 
and  have  enforced  it  whenever  it  be- 
came necessary  for  the  husband  to  re- 
sort to  chancery  in  order  to  reach  her 
property  or  rights  of  action,  and  courts 
of  bankruptcy  will  take  the  same 
course.  Clark  t.  Hezekiah  (D.  C. 
1885)  24  Fed.  663;  In  re  Brandt  (C. 
O.  1872)  Fed.  Cas.  No.  1,811;  In  re 
CampbeU  (D.  C.  1877)  17  N.  B.  R.  4, 
Fed.  Cas.  No.  2.348;  Shaw  t.  MitcheU 
(D.  C.  1843)  Fed.  Cas.  No.  12,722;  BeU 
V.  BeU  (1847)  1  Ga.  637.  Where  the 
husband  and  wife  were  jointly  prose- 
cuting a  suit  in  respect  to  a  chose  in 
action  of  the  wife,  and  during  its  pen- 
dency the  husband  is  adjudged  bank- 
rupt, his  trustee  should  join  with  the 
wife  in  the  further  conduct  of  the  suit, 
and  his  recovery  therein  will  inure  to 
the  benefit  of  the  husband's  creditors. 
In  re  Boyd  (D.  C.  1871)  5  N.  B.  IL 
199,  Fed.  Cas.  No.  1,745. 

But  the  trustee  is  not  entitled  to  a 
chose  in  action  of  the  bankrupt's  wife, 
where  there  is  nothing  to  show  that 
the  bankrupt  ever  asserted  his  marital 
right  thereto  or  made  any  attempt  to 
reduce  it  to  his  possession.  Wickham 
V.  Valle  (C.  C.  1875)  11  N.  B.  R.  83, 
Fed.  Cas.  No.  17,613;  In  re  Snow  (D. 
O.  1842)  Fed.  Cas.  No.  13,142;  Shay 
y.  Sessaman  (1849)  10  Pa.  432.  And 
merely  including  it  in  his  schedule  of 
assets  filed  in  the  bankruptcy  proceed- 
ings is  not  such  a  reduction  to  posses- 
sion as  to  give  his  trustee  or  creditors 
a  claim  upon  it  Poor  t.  Hazleton 
(1844)  15  N.  H.  564.  A  legacy  to  the 
bankrupt's  wife,  dependent  on  her  sur- 
viving another  person,  is  a  mere  pos- 
sibility and  does  not  pass  to  the  hus- 
band's trustee.  Krumbaar  v.  Burt  (C. 
C.  1809)  Fed.  Cas.  No.  7,944. 

Where  the  wife's  separate  property 
is  secured  to  her  by  statute,  the  hus- 
band's trustee  in  bankruptcy  has  no 
claim  to  any  personal  property  or  chose 
in  action  acquired  and  owned  by  her 
before  the  marriage,  such,  for  instance, 
as  stock  in  a  corporation.  Bryan  v. 
Sturgis  Nat.  Bank  (1905)  40  Tex.  Civ. 
App.  307,  90  S.  W.  704.  And  the  fact 
that  the  wife  allows  her  husband  to 
have  and  use  her  money  in  his  own 
business  indefinitely  does  not  prevent 
her  from  reclaiming  it,  as  against  oth- 
er creditors,  in  his  subsequent  bank- 
ruptcy. Van  Kleeck  v.  Miller  (D.  C. 
1879)  19  N.  B.  R.  484,  Fed.  Cas.  No. 
16,860;  In  re  Westervelt  (D.  C.  1880) 
Fed.  Cas.  No.  17.445a;  Shippen's  Ap- 
peal (1876)  80  Pa.  391,  15  N.  B.  R. 
553.  But  see  Keating  y.  Keefer  (O. 
C.  1871)  5  N.  B.  R.  133,  Fed.  Cas. 
No.  7,635.  But  this  is  not  so  if  the 
statutory  law  of  the  state  expressly 
precludes  her  from  asserting  owner- 
ship as  against  creditors.  In  re  Hem- 
street  (D.  C.  1903)  139  Fed.  958,  14 
Am.  Bankr.  Rep.  823.  Or  if  such  law 
raises  a  presumption  that  a  gift  of  the 
money  was  intended.    Teter  y.  Yiques- 
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ney  (1910)  179  Fed.  666,  103  G.  0.  A 
218,  24  Am.  Bankr.  Rep.  242.  The 
property  or  profits  which  the  hasband 
may  have  accumulated  fai  busineii 
transactions,  using  his  wife's  monty  u 
capital,  but  adding  hia  own  skill  and 
energy,  constitute  his  own  aasets  and 
not  hers,  and  vest  in  his  trustee.  Muir- 
head  y.  Aldridge  (C.  C.  1876)  14  N. 
B.  R.  249,  Fed.  Cas.  No.  9,904. 

Either  money  or  other  property  given 
by  a  man  to  his  wife,  at  a  time  when 
he  is  solvent  and  entertains  no  fraudu- 
lent purpose,  passes  out  of  his  own- 
ership into  hers,  and  cannot  be  re- 
claimed for  the  benefit  of  his  creditors 
when  he  afterwards  becomes  insolvent 
and  bankrupt  In  re  Brandt  (G.  0. 
1872)  Fed.  Cas.  No.  1,811;  In  re  Lud- 
low (D.  C.  1843)  Fed.  Cas.  No.  8,599. 
Although  it  is  a  general  rule  that  mon- 
ey saved  by  a  wife  out  of  an  allowance 
made  by  her  husband  for  the  expenses 
of  the  household  belongs  to  him  and 
not  to  her,  yet  where  the  wife,  during 
the  twelve  years  of  her  marriage,  man- 
aged, by  doing  her  own  work,  to  save 
from  the  allowance  a  considerable  sum, 
which  she  deposited  in  bank  in  her  own 
name,  besides  on  different  occasions  ex- 
pending considerable  sums,  which  fact 
was  probably  known  to  her  husband, 
the  presumption  is  that  he  intended 
such  savings  as  a  gift  to  her;  and 
where  he  was  solvent  at  all  times  un- 
til his  death,  the  trustee  in  bankruptcy 
of  the  surviving  partner  of  a  firm  of 
which  he  had  been  a  member,  on  its 
bankruptcy,  after  his  death,  cannot 
claim  such  money.  In  re  Simon  (D.  G. 
1912)  197  Fed.  102,  28  Am.  Bankr. 
Rep.  616. 

50.  Acqaisitlons  of  minor  chiliroii^ 

The  property  of  minor  children,  accum- 
ulated   by    their    sole    exertions  with 
their  father's  consent,  and  which  he  has 
not  reduced  to  his  own  possession  but 
which  has  always  stood  in  their  names, 
does  not  pass  to  his  trustee  iza  bank- 
ruptcy.   Ex  parte  Tebbets  (D.  0. 1842) 
Fed.  Cas.  No.  13,816.    Where  a  father, 
although  himself  insolvent,  has  express- 
ly   emanicipated    his    minor    son,   the 
earnings   of  the  latter,   thenceforward 
and  during  the  remainder  of  his  minor- 
ity,   or   property    purchased   with  the 
same,  do  not  belong  to  the  father  and 
cannot  be  claimed  by  his  creditors  as 
assets  of  his  estate  in  bankruptcy.   In 
re  Dunavant  (D.  C.  1899)  96  Fed.  542, 
8  Am.  Bankr.  Rep.  41. 

51.  Dower    rights.^— A    woman's   in- 
choate right  of  dower  in  the  lands  ot 
her  husband  is  not  such  prope:rty  as 
will  pass  to  and  vest  in  her  trustee  in 
bankruptcy.     Lucas  v.  Bennett  ^18^^) 
42  Iowa,  703.    But  when  a  wife"  s  con- 
tingent interest  in  her  husband's    ^^ 
has    been    transformed   into  a    -nested 
right  by  the  event  of  his  deatl3«  >^^ 
cannot  then  divest  it  by  parol  without 
consideration,  as  against  her  creditors, 
and  consequently,  if  she  has  not  ^>arted 
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with  it  prior  to  lier  bankruptcy,  it  will 
constitute  an  asset  of  ber  estate.  Wat- 
terson's  Appeal  (1880)  96  Pa.  812. 

52.  Property  of  third  persons  In 
limnknipfs  possMslon.-^ropert7  sur- 
rendered or  turned  over  by  a  bankrupt 
to  his  trustee,  which  belongs  to  a  third 
person,  is  not  an  asset  of  the  estate  hi 
bankruptcy,  but  the  trustee  must  take 
charge  of  it  until  it  is  reclaimed  by  the 
riirhtful  owner,  and  cannot  surrender  ii 
to  any  other  person.  In  re  Condon 
(1912)  198  Fed.  480,  117  O.  O.  A.  212, 
28  Am.  Bankr.  Rep.  851;  In  re  Cox 
(D.  G.  1912)  199  Fed.  952,  29  Am. 
Bankr.  Rep.  456;  In  re  Thompson  (D. 
C.  1913)  205  Fed.  556,  30  Am.  Bankr. 
Rep.  64;  In  re  Walsh  Bros.  (D.  C. 
1912)  195  Fed.  676,  28  Am.  Bankr. 
Rep.  243;  Cooper  v.  White*  (1856)  19 
Ga.  554.  This  includes  real  property  as 
to  which  the  joint  owners  (one  of 
whom  became  bankrupt)  had  previously 
effected  a  partition  as  between  them- 
selves by  cross  deeds.  Ludvigh  v.  Um- 
stadter  (D.  C.  1906)  148  ^ed.  319,  17 
Am.  Bankr.  Rep.  774.  The  trustee 
takes  no  title  to  cans  in  which  a  man- 
ufacturer's goods  were  shipped  to  the 
bankrupt  retailer,  where  the  latter  was 
bound  to  return  the  cans  and  was 
charged  a  certain  amount  for  each  as 
a  means  of  securing  such  return.  In 
re  Woodman  (D.  C.  1910)  186  Fed.  533. 
A  claimant,  which  advanced  money  to 
bankrupt  for  purchase  of  cotton  seed 
to  be  shipped  to  it,  held  entitled  to  re- 
claim seed  remaining  in  storage  and  not 
shipped  at  time  of  bankruptcy,  although 
an  unknown  part  of  it  had  been  paid  for 
by  bankrupt.  Southern  Cotton  Oil  Co. 
V.  Elliotte  (1914)  218  Fed.  567,  134  C. 
C.  A.  295.  A  check,  sent  by  defendant 
to  a  bankrupt  in  order  to  assist  the 
bankrupt  in  paying  a  check  he  had  pre- 
viously given  to  defendant,  held  not  an 
asset  of  the  bankrupt's  estate  which 
the  trustee  could  enforce.  Bumes  v. 
Epstem  (D.  C.  1913)  201  Fed.  393. 
The  trustee  takes  no  title  to  personal 
property  which  was  in  the  possession 
of  the  bankrupt  under  a  contract  of 
lease,  although  he  may  have  had  an  op- 
tion to  buy  it  at  a  stated  price,  which 
he  never  exercised.  McEwen  v.  Tot- 
ten  (C.  C.  A.  1908)  164  Fed.  837.  21 
Am.  Bankr.  Rep.  386;  In  re  Kay -Tee 
Film  Exchange  (D.  C.  1911)  193  Fed. 
140. 

Property  of  a  third  person  in  the 
possession  of  the  bankrupt  must  be  re- 
claimed by  the  owner  himself;  the 
bankrupt  cannot  withhold  any  proper- 
ty actually  in  his  possession  and  set  up 
in  defense  to  the  trustee's  demand  for 
it  that  the  title  is  in  a  stranger.  In  re 
Moses  (D.  C.  1880)  1  Fed.  845.  But 
if  money  has  been  paid  to  the  bankrupt 
by  mistake,  and  he  has  turned  it  over 
to  the  person  entitled  to  it,  the  trustee 
cannot  maintain  a  suit  to  recover  it 
back.  Jackman  v.  Eau  Claire  Nat 
Bank  (1905)  125  Wis.  465,  104  N.  W. 
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98v  115  Am.  St  Rep.  966,  affirmed  Eau 
Claire  Nat  Bank  y.  Jackman  (1907) 
204  U.  a  622»  27  Sup.  Ot  d»l, 6II1. Ed. 
596. 

53.  —  Goods    sold    to    bankmpt^- 

Where  certain  goods  were  sold  to  the 
bankrupt  on  open  account,  the  title 
vested  at  once,  and  the  relation  of  debt- 
or and  creditor  was  created,  so  thut 
on  bankruptcy  intervening  the  seller 
was  not  entitled  to  rescind  and  reclaim. 
In  re  Caldwell  Machinery  Co.   (D.  O. 

1914)  215  Fed.  428.  Where  goods  sold 
prior  to  bankruptcy  were  shipped  after 
election  of  trustee  and  not  reclaimed 
seller  held  not  entitled  to  full  payment 
of  the  purchase  price.  In  re  Nicol  (D. 
O.  1915)  221  Fed.  82.  Where  defend- 
ant, having  a  bill  of  sale  conveying  a 
right  to  cut  timber  from  certain  land, 
agreed  to  assign  the  same  to  the  bank- 
rupt, and  delivered  the  bill  of  sale  to 
it,  such  act  was  sufficient  to  transfer 
the  title.  Cullen  v.  Armstrong  (D.  C. 
1913)  209  Fed.  704.  The  seUer  of 
property  to  a  bankrupt  may  reclaim 
and  recover  the  property  when  there 
has  been  no  delivery  of  it  of  such  a 
character  as  to  pass  title.  In  re  Kings- 
ton Realty  Co.  (D.  C.  1907)  157  Fed. 
303,  19  Am.  Bankr.  Rep.  703;  Kellogg- 
Mackey-Cameron  Co.  v.  Curtice  (1912) 
162  Mo.  App.  124,  144  S.  W.  152. 
Where  the  bankrupt,  on  receipt  of  prop- 
erty which  he  had  contracted  to  pur- 
chase, objected  to  its  quantity  and  qual- 
ity, and  stored  it  separately,  and  re- 
fused to  pay  for  it  except  at  a  reduced 
price,  which  had  not  been  agreed  to 
when  he  became  bankrupt,  title  had 
not  passed  and  the  property  was  not 
a  part  of  the  estate  in  bankruptcy.  In 
re  Planett  Mfg.  Co.  (O.  O.  A.  1907)  157 
Fed.  916.  19  Am.  Bankr.  Rep.  729. 
The  seller  may  reclaim  the  goods  where 
the  contract  was  for  an  absolute  sale 
and  payment  of  the  price  in  cash  was 
a  condition  precedent  to  the  passing  of 
title,  and  pajrment  has  not  been  made. 
Hauck  V.  Frey  (D.  C.  1916)  228  Fed. 
779;  Roth  v.  Smith  (CCA.  1914)  215 
Fed.  82;  Southern  Pine  Co.  v.  Savan- 
nah Trust  Co.  (1905)  141  Fed.  802,  73 
C.  C.  A.  60.  15  Am.  Bankr.  Rep.  618; 
In  re  Smith  (D.  C.  1903)  119  Fed.  1004, 
9  Am.  Bankr.  Rep.  590;  In  re  Burkle 
(D.  C.  1902)  116  Fed.  766,  8  Am. 
Bankr.  Rep.  542.  This  rule  applies 
where  payment  has  been  tendered  in 
a  medium  which  the  seller  refused  to 
accept  such  as  an  uncertified  check 
which  is  afterwards  dishonored.  In  re 
Tracy  (D.  C.  1911)  185  Fed.  844;  In 
re  Selman  Heating  &  Plumbing  Co. 
(D.  C.  1913)  203  Fed.  777.  Under  con- 
tract between  automobile  manufacturer 
and  dealer,  held,  that  there  was  no 
bona  fide  reservation  of  title  to  auto- 
mobile parts,  and  that  the  manufactur- 
er could  not  reclaim  such  parts  from 
the  dealer's  trustee  in  bankruptcy. 
Flanders  Motor  Co.  v.  Reed  (d  C.  A. 

1915)  220    Fed.    642,    affirming    judg- 
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ment  In  re  Harrington  (D.  G.  1914)  212 
Fed.  542. 

The  fact  that  a  iperchant  ships  goods 
to  a  cnstomer,  but  consigned  to  him- 
self* is  not  conclusive  proof  of  his  asser- 
tion that  he  reserved  title  in  himself 
for  the  purpose  of  a  future  scrutiny  of 
the  customer's  financial  condition,  if 
there  are  other  facts  tending  to  show 
an  actual  sale  and  a  resort  to  this 
equivocal  method  for  the  purpose  of  de- 
nying a  sale  in  case  of  the  customer's 
bankruptcy;  there  must  be  good  faith, 
and  no  sinister  design,  in  the  transac- 
tion. In  re  Leeds  Woolen  Mills  (D. 
O.  1904)  129  Fed.  922,  12  Am.  Bankr. 
Rep.  136;  In  re  Levin  (D.  O.  1904) 
127  Fed.  886,  11  Am.  Bankr.  Rep.  446. 
See  Grange  Co.  v.  Farmers'  Union  & 
Milling  Co.  (1906)  3  Cal.  App.  519,  86 
Pac.  615. 

54. Estoppel  of  bankrupt  to  as- 
sert title.— Bankrupts  had  agreed  to 
build  a  locomotive  engine  for  a  railroad 
company.  They  notified  the  company 
that  the  engine  was  finished  and  dis- 
patched, whereupon  the  price  was  paid. 
No  such  engine  then  existed,  but  two 
engines,  either  of  which  would  answer 
the  contract,  were  afterwards  finished, 
and  one  of  them  was  delivered  to  a 
third  person  before  the  bankruptcy.  At 
the  date  of  the  bankruptcy,  the  other 
remained  in  the  bankrupts*  shop.  It 
was  held  that  the  railroad  company  had 
a  title  to  the  engine  as  against  the 
bankrupts  and  their  trustee  by  estoppel. 
Ex  parte  Rockford,  R.  I.  &  St.  L.  R. 
Co.  (D.  0.  1869)  3  N.  B.  R.  50,  Fed. 
Cas.  No.  11,978.  And  see  In  re  Cantelo 
Mfg.  Co.  (D.  O.  1911)  185  Fed.  276, 
26  Am.  Bankr.  Rep.  57;  Lovell  v.  Isi- 
dore Newman  &  Son  (O.  O.  1911)  188 
Fed.  534,  26  Am.  Bankr.  Rep.  660. 

55.  —  Remedies   of   owner.— When 

property  in  the  possession  of  a  bank- 
rupt, but  which  belongs  to  a  stranger, 
passes  into  the  hands  of  the  trustee 
in  bankruptcy,  the  proper  remedy  of  the 
owner,  desiring  to  reclaim  it,  is  to  file 
his  petition  in  the  court  of  bankruptcy 
setting  forth  the  facts  and  his  claim, 
and  the  referee  has  authority  summarily 
to  call  the  parties  in  interest  before 
him  and  to  hear  and  determine  the 
claim,  and  if  it  is  admitted  or  estab- 
lished by  proof,  to  make  an  order  for 
the  restoration  of  the  property  to  the 
claimant.  Mound  Mines  Co.  v.  Haw- 
thorne (1909)  173  Fed.  882,  97  O.  O. 
A.  394.  23  Am.  Bankr.  Rep.  242;  In 
re  Squier  (D.  C.  1908)  165  Fed.  515, 
21  Am.  Bankr.  Rep.  346;  In  re  Pierce 
(CCA.  1907)  157  Fed.  757,  19  Am. 
Bankr.  Rep.  664;  In  re  Schloerb  (D. 
C  1899)  97  Fed.  326,  3  Am.  Bankr. 
Rep.  224;  Keegan  v.  King  (D.  0.  1899) 
96  Fed.  758,  3  Am.  Bankr.  Rep.  79; 
In  re  Anderson  (D.  0.  1885)  23  Fed. 
482;  In  re  Clark  (O.  O.  1872)  6  N.  B. 
R.  410,  Fed.  Cas.. No.  2,802;  In  re 
Havens  (D.  O.  1875)  Fed.  Cas.  No. 
6,230.    That  claimant,  having  claim  on 
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open  account  and  right  to  retake  prop- 
erty, was  described  in  petition  to  set 
aside  order  of  sale  as  a  creditor  for  the 
full  amount,  held  not  to  prevent  recla- 
mation. In  re  Midland  Motor  Go. 
(1915)  224  Fed.  368,  140  C.  C.  A.  54. 
Where  trustee  in  bankruptcy  refused 
to  surrender  property  in  possession  of 
bankrupt  belonging  to  claimant,  held, 
that  he  and  the  estate  were  liable  for 
such  of  the  property  as  subsequently 
disappeared,  whether  he  was  negligent 
or  without  fault  In  re  Reeves  (D.  C. 
1915)  227  Fed.  711. 

Property  in  the  possession  of  a  trus- 
tee in  bankruptcy,  but  which  belongs 
to  a  third  person,  cannot  be  taken  from 
the  trustee  by  the  rightful  owner  on  a 
writ  of  replevin.  In  re  Schloerb  (D.  C. 
1899)  97  Fed.  326,  3  Am.  Bankr.  Rep. 
224;  In  re  Clark  (C  C  1872)  6  N.  B. 
R.  410,  Fed.  Cas.  No.  2,802;  Erb  v. 
Perkins  (1877)  32  Ark.  428.  Compare 
Leighton  v.  Harwood  (1872)  111  Mass. 
67,  15  Am.  Rep.  4,  12  N.  B.  B.  360. 
And  see  Kennedy  v.  Strong  (1813)  10 
Johns  (N.  Y.)  289.  Nor  by  a  suit  in  a 
state  court  against  the  trustee  to  es- 
tablish his  title  and  restrain  the  trustee 
from  selling  the  property.  Keegan  v. 
King  (D.  C  1899)  96  Fed.  758,  3  Am. 
Bankr.  Rep.  79.  See  In  re  Litchfield 
(D.  C  1882)  13  Fed.  863.  Nor  by  an 
attempted  exercise  of  the  right  of  stop- 
page in  transitu.  In  re  Allen  (D.  C. 
1910)  178  Fed.  879,  24  Am.  Bankr. 
Rep.  574.  Property  in  the  possession 
of  the  trustee  is  not  liable  to  be  lev- 
ied on  and  taken  in  execution  by  a  sher- 
iff at  the  suit  of  a  creditor  of  the  person 
who  claims  title  thereto  as  against  the 
bankrupt  In  re  Clark  (C  C  1872)  6 
N.*B.  R.  410,  Fed.  Cas.  No.  2,802. 
See  Hill  v.  Fleming  (1869)  39  Ga. 
662.  Certificates  of  deposit,  as  to  which 
prima  facie  showing  of  individual  own- 
ership by  oflScer  of  bankrupt  corpora- 
tion was  made,  held  not  to  be  impound- 
ed, so  as  to  be  available  to  satisfy 
judgment  which  might  be  obtained 
against  the  officer  by  the  trustee.  In 
re  McGinley  (1915)  219  Fed.  159,  135 
C  C.  A.  57. 

56. Laehes  of  ol  aim  an  tw— Where 

certain  stocks  which  had  been  pledged 
by  a  bankrupt  firm  of  brokers  as  col- 
lateral, some  of  which  they  held  for 
customers  under  various  arrangements, 
were  released  and  turned  over  to  their 
receiver,  and  an  omnibus  notice  was 
published  requiring  all  claimants  to  any 
of  such  stocks  to  file  their  claims  by  a 
stated  time  or  they  would  be  barred, 
the  court  is  not  required  to  consider  a 
claim  filed  more  than  two  years  after 
the  expiration  of  such  time,  in  the  ab^ 
scnce  of  allegation  and  proof  that  the 
claimant  did  not  have  actual  knowledge 
of  the  notice.  In  re  Ennis  (1912)  198 
Fed.  381,  117  C  C  A.  257. 

57.  Property  held  by  bankrupt  as 
trustee-— Property  held  by  a  bankrupt 
by  a  mere  naked  legal  title,  and  purely 
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in  trust  for  another,  is  no  part  of  his 
estate  in  bankruptcy  and  does  not  pass 
to  his  trustee.    Lowell  ▼,  International 
Trust    Co.    (1907).  168    Fed.   781,    86 
C.  C.  A.  137,  19  Am.  Bankr.  Rep.  853; 
In   re  Coffin   (1907)   152  Fed.  381,  81 
C.  C.  A.  507,  18  Am.  Bankr.  Rep.  127; 
Clark  y.  Wilson   (1876)   53  Miss.  119, 
16    N.    B.    R.    356;     Welch    v.   PoUey 
(1904)   177  N.  y.  117,  69  N.  E.  279; 
Butler  V.  Merchants'  Ins.   Co.    (1848) 
14  Ala.  777;   Starr  v.  Keefer  (1873)  1 
MacArthur    (D.   C.)   166;    Pickerell  v. 
Zell   (1875)   2  MacArthur  (D.  C.)  66; 
Pugh  V.  Hoffiday  (1854)  3  Ohio  St.  284; 
Bailey  v.  Wood  (1912)  211  Mass.  37, 
97   N.  E.  902,  Ann.  Cas.  1913A,  950; 
Blin  V.  Pierce  (1847)  20  Vt  25;   Shry- 
ock  ▼.   Waggoner    (1857)   28  Pa.  430; 
L.udwig  ▼.   Highley   (1847)   6  Pa.  132. 
Compare   Carr  ▼.   Gale    (C.   C.   1847) 
Fed.    Cas.   No.    2,435.      See   Hatch   t. 
Curtin  (1907)  154  Fed.  791,  83  C.  C. 
A.   495,   19  Am.  Bankr.   Rep.   82.     In 
cases  where  the  trust  has  been  virtual- 
ly terminated  by  such  acts  or  conduct 
on  the  part  of  the  cestui,  que  trust  as 
would   estop  him  to  claim  any  benefit 
from  it,  the  estoppel  is  equally  avail- 
able to  the  trustee  in  bankruptcy  as  it 
would  have  been  to  the  bankrupt  him- 
self.    In  re   Coffin   (D.   C.   1906)    146 
Fed.    181,    16   Am.   Bankr.    Rep.    682. 
The   trustee   in   bankruptcy   will   have 
the   right   to   claim  for  the  benefit  of 
creditors  any  interest  which  the  bank- 
rupt himself  had  in  the  subject  of  the 
trust,  whether  by  way  of  compensation 
for  his  services  or  as  a  part  owner  or 
distributee.     Appling  v.  Bailey    (1870) 
44  Ala.  333;  Rankin  v:  Bancroft  (1885) 
114  111.  441,  3  N.  E.  97.     See  Clark  v. 
Snelling  (C.  C.  A.  1913)  205  Fed.  240, 
30  Am.  Bankr.  Rep.  50. 

Where  merchandise  is  by  mistake  de- 
livered to  a  factor  to  whom  it  was  not 
consigned,  and  is  sold  by  a  warehouse- 
man and  the  proceeds  deposited  in  bank 
to  the  credit  of  the  factor,  the  money  is 
held  in  trust  for  the  owner  and  does  not 
pass  to  the  factor's  trustee  in  bank- 
ruptcy. In  re  Woods  &  Mai  one  (D.  C. 
1903)  121  Fed.  599,  9  Am.  Bankr.  Rep. 
615.  So,  where  a  husband  has,  by 
fraud  or  mistake,  been  invested  with 
the  title  to  land  inherited  by  his  wife, 
equity  will  treat  him  as  trustee  of  the 
wife,  and  a  court  of  bankruptcy  will 
not  subject  the  land  to  the  claims  of 
the  husband's  creditors.  In  re  Ander- 
son (C.  C.  1874)  Fed.  Cas.  No.  351. 
Where  a  bankrupt  held  certain  real 
property  as  trustee  for  his  mother  at 
the  time  of  bankruptcy,  ahd,  holding  the 
legal  title,  might  have  transferred  the 
same  to  a  bona  fide  purchaser,  such 
title  passed  to  the  trustee  in  bankrupt- 
cy, but,  so  far  as  such  section  was  con- 
cerned, the  trustee  took  no  different  ti- 
tle than  the  bankrupt.  Clark  v.  Snel- 
Ung  (1913)  205  Fed.  240,  123  C.  C.  A. 
430,  affirming  judgment  In  re  Snelling 
(D.  C.  1912)  202  Fed.  259.  Where  a 
bankrupt's  mother  fraudulently  convey- 
ed property  to  him,  and  he  used  it  to 


purchase  a  hotel,,  the  mother's  transfer 
having  been  set'  aside  as  fraudulent 
against  her  creditors,  and  the  hotel 
property  having  been  sold  in  bankruptcy 
proceedings  against  the  son,  the  moth- 
er's creditor  held  entitled  to  receive  the 
balance  of  the  proceeds,  after  satisfying 
a  lien  of  the  landlord  ^n  the  furniture, 
fixtures,  etc.,  and  of  a  bank  on  the 
leasehold.  In  re  Benz  (1914)  218  Fed. 
60,  134  C.  C.  A.  26.  Land  which  the 
bankrupt  holds  upon  an  implied  trust 
for  another  is  not  an  asset  of  his  es- 
tate, although  no  declaration  of  trust 
has  been  made  or  recorded.  Low  v. 
Welch  (1885)  139  Mass.  33,  29  N.  E. 
216.  Compare  Putnam  v.  Southworth 
(1908)-  197  Mass.  270,  83  N.  B.  887. 
Although  one  who  has  given  a  bond  to 
convey  becomes,  in  equity,  a  trustee  for 
the  purchaser,  yet  if  he  has  not  re- 
ceived the  whole  of  the  purchase  mon- 
ey, he  is  not  a  mere  naked  trustee, 
and  his  interest  in  the  property  will 
pass  to  his  trustee  in  bankruptcy.' 
Swepson  v.  Rouse  (1871)  65  N.  C.  34, 
6  Am.  Rep.  735.  The  bankruptcy  of  a 
vendor  under  a  patrol  contract  of  sale, 
followed  by  the  exclusive  possession  by 
the  purchaser  for  ten  years  under  a 
claim  of  right  under  the  contract,  does 
not  give  the  trustee  the  rights  of  a 
judgment  creditor  who  has  levied  with- 
out notice,  but  he  will  be  compelled  to 
convey  to  the  purchaser.  In  re  Snell- 
ing (D.  0.  1912)  202  Fed.  259. 

58.  — —  Claims  to,  and  identification 
of,  trust  funds^i— If  trust  funds  have 
been  intermingled  with  the  general 
funds  of  the  trustee  so  as  to  render 
their  identification  impossible,  still  a 
court  of  bankruptcy  will  follow  them 
and  decree  restitution  to  the  cestui  que 
trust,  if  the  unlawful  appropriation  of 
them  resulted  in  increasing  the  assets 
6t  the  bankrupt  as  they  come  into  his 
trustee's  possession,  as  where  the  trust 
money  is  mingled  with  the  bankrupt's 
own  by  being  deposited  in  his  name  in 
bank,  but  the  amount  of  the  deposit  at 
all  times  equals  or  exceeds  the  amount 
of  the  trust  fund.  In  re  M.  E.  Dunn  & 
Co.  (D.  C.  1912)  193  Fed.  212,  28  Am. 
Bankr.  Rep.  127;  In  re  Royea's  Es- 
tate (D.  C.  1906)  143  Fed.  182,  16  Am. 
Bankr.  Rep.  141 ;  In  re  Woods  &  Ma- 
lone  (D.  C.  1903)  121  Fed.  599,  9  Am. 
Bankr.  Rep.  615;  In  re  A.  O.  Brown  & 
Co.  (D.  C.  1911)  189  Fed.  432;  In 
re  City  Bank  of  Dowagiac  (D.  C.  IflTlO) 
186  Fed.  250,  25  Am.  Bankr.  Rep.  236; 
Ex  parte  Hobbs  (D.  C.  1876)  14  N. 
B.  R.  495,  Fed.  Cas.  No.  6,549.  CON- 
TRA, Hosmer  v.  Jewett  (D.  C.  1872) 
Fed.  Cas.  No.  6,713;  Illinois  Trust  & 
Sav.  Bank  v.  First  Nat.  Bank  (C.  C. 
1883)  15  Fed.  858;  In  re  Vetterlein 
(D.  C.  1886)  26  Fed.  145;  In  re  Rich- 
ard (D.  C.  1900)  104  Fed.  792;  In  re 
Jane  way  (D.  C.  1870)  4  N.  B.  R.  100, 
Fed.  Cas.  No.  7,208.  See  Hotchkiss  v. 
National  City  Bank  (D.  C.  1911)  200 
Fed.  287.  To  charge  a  bankrupt  estate 
with  liability  for  a  trust  fund,  it  must 
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be  clearly  traced.  In  re  Leigh  (D.  G. 
1913)  208  Fed.  486.  *  Persons  seeking 
to  recover  trust  funds  in  the  posses- 
sion of  the  trustee's  trustee  in  bank- 
ruptcy must  prove  title,  and  if  the 
identification  is  doubtful  that  doubt 
must  be  resolved  in  favor  of  the  trus- 
tee in  bankruptcy.  Schuyler  v.  Little- 
field  (1914)  34 'S.  Ct.  466,  232  U.  S. 
707,  68  L.  Ed.  806,  affirming  decrees 
In  re  Brown  (1912)  193  Fed.  24,  113 
C.  G.  A.  348,  and  In  re  A.  O.  Brown  & 
Go.  (1912)  193  Fed.  30,  113  G.  G.  A. 
354.  In  order  to  trace  an  alleged  trust 
fund  into  the  hands  of  the  bankrupts' 
trustee  and  recover  same,  it  is  insuffi- 
cient to  show  that  it  went  in  a  general 
way  to  swell  the  bankrupts'  entire  es- 
tate, but  complainants  are  bound  to 
trace  the  money  to  the  trustee's  posses- 
sion or  to  show  that  it  went  into  or 
paid  for  property  of  which  the  trustee 
acquired  possession  from  the  bankrupts. 
Knauth,  Nachod  &  Kuhne  v.  Lovell 
(D.  G.  1914)  212  Fed.  337. 

Where  a  trustee  has  intermingled 
trust  funds  with  his  own  and  becomes 
bankrupt,  if,  before  the  date  of  the 
bankruptcy  so  much  of  the  money  on 
deposit  is  withdrawn  as  to  leave  less 
in  bank  than  the  amount  of  the  trust 
fund,  the  cestui  que  trust  dannot  es- 
tablish a  lien  on  the  whole  or  any  part 
of  the  balance.  In  re  Mulligan  (D.  G. 
1902)  116  Fed.  715,  9  Am.  Bankr.  Rep. 
8.  And  if  the  whole  of  the  money  is 
withdrawn  from  the  bank,  his  right  to 
reclaim  his  specific  fupds  will  not  be 
restored  by  the  subsequent  deposit  of 
other  money  obtained  from  other  sourc- 
es to  the  credit  of  the  account.  In  re 
M.  B.  Dunn  A  Go.  (D.  G.  1912)  193 
Fed.  212,  28  Am.  Bankr.  Rep.  127. 
Where  the  bankrupt  took  the  trust 
funds  and  added  some  of  his  own  money 
and  placed  the  sum  in  the  hands  of  a 
broker  for  investment  in  stocks,  and 
most  of  it  was  lost,  the  cestui  que  trust 
cannot  claim  a  lien  on  any  of  the  stocks 
remaining  in  the  hands  of  the  broker 
and  recovered  by  the  trustee  in  bank- 
ruptcy, unless  he  can  prove  that  they 
were  bought  with  his  money  and  not 
with  that  of  the  bankrupt.  In  re  Mul- 
ligan (D.  G.  1902)  116  Fed.  715,  9 
Am.  Bankr.  Rep.  8. 

59.  —  Trust  receipt  to  secure  ad- 
vances^—Where  a  bank  (or  an  individu- 
al) advances  money  to  a  merchant  to 
enable  him  to  buy  or  import  a  stock  of 
goods,  and  the  merchant  executes  a 
trust  receipt,  by  which  he  agrees  to 
hold  the  goods  in  trust  for  the  one  so 
advancing  the  funds  and  as  the  latter's 
property,  but  with  liberty  to  sell  the 
same  in  the  course  of  trade,  and  bind- 
ing him  to  pay  over  the  proceeds  of 
such  sales  as  fast  as  received  until  the 
advances  are  repaid,  the  title  to  the 
goods,  before  such  repayment,  does  not 
vest  in  the  merchant  in  such  sense  that 
they  will  be  assets  of  his  estate  in 
bankruptcy,  but  the  cestui  que  trust 
will  be  entitled  to  reclaim  the  goods 

(11748) 


from  the  trustee  in  bankruptcy,  or  their 
proceeds  if  sold.  In  re  Gattus  (1910) 
183  Fed.  733, 106  G.  G.  A.  171,  26  Am. 
Bankr.  Rep.  348;  Gharavay  &  Bodvin 
V.  York  SUk  Mfg.  Go.  (G.  G.  1909)  170 
Fed.  819;  In  re  E.  Reboulin  F'lls  k 
Go.  (D.  G.  1908)  165  Fed.  245.  21  Am. 
Bankr.  Rep.  296;  In  re  Emerson,  Mar- 
low  A  Go.  (1912)  199  Fed.  99.  117  C. 
G.  A.  639,  29  Am.  Bankr.  Rep.  179. 
And  the  same  rule  is  applied  where,  in- 
stead of  an  advance  of  cash,  the  goodi 
are  directly  supplied  to  the  merchant 
by  a  manufacturer  or  wholesaler,  under 
the  same  form  of  trust  receipt.  Walter 
A.  Wood  Go.  V.  Eubanks  (1909)  109 
Fed.  929,  95  G.  G.  A.  273.  22  Am. 
Bankr.  Rep.  307;  Gorbitt  Buggy  Co.  v. 
Ricaud  (1909)  169  Fed.  935,  95  G.  0. 

A.  279,  22  Am.  Bankr.  Rep.  316;  In 
re  J.  V.  lindsley  &  Go.  (D.  G.  1910) 
185  Fed.  684,  25  Am.  Bankr.  Rep. 
239;  Webster  v.  Stearns  (1910)  75 
N.  H.  451,  75  Atl.  983.  But  see  Unge- 
witter  V.  Von  Sachs  (D.  G.  1870)  3 
N.  B.  R.  723,  Fed.  Gas.  No.  14.343. 
On  bankruptcy  of  importers  under  let- 
ters of  credit,  bankers  furnishing  cred- 
it, who  were  unable  to  trace  proceeds 
of  sales  into  trustee's  hands,  held  not 
entitled  to  an  equal  amount  from  the 
general  estate.  In  re  K.  Marks  &  Go. 
(1915)  222  Fed.  52, 137  G.  G.  A.  590. 

60.  — —  Deposits  in  bank.f— The  re- 
lation between  a  bank  and  a  depositor 
is  simply  that  of  debtor  and  creditor, 
and  in  the  absence  of  any  agreement  to 
the  contrary,  deposits  are  not  special 
but  become  the  property  of  the  bank, 
which  does  not  occupy  the  position  of 
a  trustee,  so  that  upon  its  bankruptcy, 
an  ordinary  depositor  cannot  claim  to 
be  repaid  the  amount  of  his  balance  but 
must  take  his  place  with  all  other  cred- 
itors.   In  re  Smith  (D.  G.  1877)  15  N. 

B.  R.  459,  Fed.  Gas.  No.  12,990;  Bank 
of  Republic  V.  MiUard  (1869)  10  Wall. 
152,  19  L.  Ed.  897;  Glaflin  Go.  v.  Ea- 
son,  1  Nat.  Bankr.  News,  360. 

The  creditor  claimed  to  have  deposit- 
ed 72  $20  gold  pieces,  as  a  special  de- 
posit, with  the  bankrupt,  who  was  a 
banker.  It  was  alleged  that  this  money 
was  sewed  up  in  a  belt,  with  the  own- 
er's name  attached,  and  the  bankrupt 
was  directed  to  keep  it,  deliverable  only 
to  the  owner  or  to  some  person  special- 
ly authorized  by  him  to  receive  it.  The 
creditor  petitioned  to  have  his  debt 
paid  in  full  out  of  the  general  assets. 
The  trustee  refused  to  pay,  stating 
that  no  such  belt  was  tound.  and  that 
he  was  not  able  to  say  whether  these 
particular  gold  coins  were  among  the 
gold  received  as  part  of  the  bankrupt's 
assets.  It  was  held  that  the  creditor 
could  only  share  pro  rata  with  the  other 
creditors  and  was  not  entitled  to  pay- 
ment in  full.  In  re  King,  9  N.  B.  R. 
140. 

The  mere  fact  that  money  is  deposit- 
ed for  a  specific  purpose,  as,  to  pay  a 
mortgage  note  when  preaented,  does  not 
stamp  it  a«  a  trust  fund,  or  make  the 
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banker  a  fiduciary.  In  re  Hosie  (D.  C. 
1873)  7  N.  B.  R.  601,  Fed.  Cas.  No.  6,- 
711.  And  those  who  deposit  money  in 
a  bank  after  it  has  suspended  payment 
and  then  resumed  business,  on  the 
strength  of  an  advertisement  by  the 
bonk  that  it  will  keep  the  old  and  new 
accounts  separate,  are  not  entitled  to  a 
preference  on  its  subsequent  bankrupt- 
cy. In  re  Mutual  Building  Fund  Society 
&  Dollar  Sav.  Bank  (D.  C.  1876)  Fed. 
Oas.  No.  9,976.  A  creditor  of  a  bank 
which  collects  money  for  him  and  fails 
to  pay  it  over  has  no  priority  over  other 
creditors  in  the  bankruptcy  of  the  bank. 
Bank  of  Commerce  v.  Russell  (C.  G. 
1873)  Fed.  Cas.  No.  884.  A  check  or 
note  deposited  with  a  bank  for  collec- 
tion, and  against  which  the  depositor 
is  not  allowed  to  draw  until  payment, 
does  not  become  the  property  of  the 
bank,  and  may  be  reclaimed  from  its 
trustee  in  bankruptcy.  In  re  Havens 
(D.  C.  1875)  Fed.  Cas.  No.  6,230.  But 
not  so  where  the  note  or  check  is  at 
once  passed  to  the  credit  of  the  depos- 
itor's general  account,  especially  if  the 
account  was  then  overdrawn.  In  re 
Bank  of  Madison  (D.  C.  1874)  Fed.  Cas. 
No.  890.  Where  one  bank  agrees  to 
become  the  agent  of  another,  for  clear- 
ing house  purposes,  and  in  that  capacity 
agrees  to  pay  all  the  checks  of  the  lat- 
ter which  come  to  it  through  the  clear- 
ing houBe,  and  in  pursuance  of  this  ar- 
rangement the  latter  bank  sends  funder 
to  the  former  from  time  to  time,  which 
are  passed  to  its  credit  but  not  kept 
separate,  the  relation  of  the  two  banks 
is  simply  that  of  debtor  and  creditor, 
and  the  funds  cannot  be  considered  as 
clothed  with  a  trust,  but  will,  on  failure 
of  the  bank  receiving  them,  pass  to  its 
trustee.  Phelan  v.  Iron  Mountain  Bank 
(C.  C.  1877)  Fed.  Cas.  No.  11,069. 

61.  Property  held  by  bankrupt  as 
agent  or  bailee^— Property  in  the  pos- 
session of  a  bankrupt^  which  he  holds 
only  as  agent  or  bailee  for  another, 
does  not  pass  to  the  trustee  in  bank- 
ruptcy. L.  C.  Smith  &  Bro.  Typewrit- 
er Co.  V.  Alleman  (1912)  199  Fed.  1, 
117  C.  C.  A.  577,  28  Am.  Bankr.  Rep. 
699;  In  re  Marx  Tailoring  Co.  (D.  C. 
1912)  196  Fed.  243,  28  Am.  Bankr.  Rep. 
147;  In  re  Wright- Dana  Hardware 
Co.  (C.  C.  A.  1914)  211  Fed.  908.  This 
rule  applies  to  money  received  by  an  at- 
torney for  his  client,  and  which  he  kept 
separate  and  distinct  from  his  own 
funds.  Schoolfield's  Adm'r  v.  Rudd 
(1848)  9  B.  Mon.  (Ky.)  291.  And  to 
bonds  or  stocks  or  other  securities  in 
the  hands  of  a  broker  for  sale  on  ac- 
count of  his  customer,  or  the  proceeds 
of  such  sales  if  capable  of  identification. 
Hamilton  v.  National  Loan  Bank  (C.  C. 
1875)  Fed.  Cas.  No.  5,987;  Voight  v. 
Lewis  (C.  C.  1876)  Fed.  Cas.  No.  16,- 
989.  And  to  raw  material  or  unfinished 
products  placed  in  the  hands  of  the 
bankrupt  for  manufacture  or  completion 
or  for  repairs.  In  re  Susquehanna 
Roofing  Co.  (D.  0.  1909)  173  Fed.  160, 


23  Am.  Bankr.  Rep.  5;  Safford  v.  Bur- 
gess (C.  C.  1877)  16  N.  B.  R.  402,  Fed. 
Cas.  No.  12,213;  In  re  Oberhoflfer  (D. 
C.  1878)  17  N.  B,  R.  546,  Fed.  Cas. 
No.  10,396;  Stow  v.  Yarwood  (1858)  20 
111.  497.  But  see  In  re  Sassman  (D. 
C.  1909)  167  Fed.  419,  21  Am.  Bankr. 
Rep.  893;  Chisholm  v.  Eagle  (Ore 
Sampling  Co.  (1906)  144  Fed.  670,  75 
C.  C.  A.  472,  16  Am.  Bankr.  Rep.  423. 
Compare  In  re  MacDonald  (D.  C.  1905) 
138  Fed.  463,  14  Am.  Ban^r.  Rep.  797. 
This  rule  applies  also  to  grain  stored 
with  a  warehouseman,  provided  it  is 
kept  separate  or  in  such  a  manner  as 
to  be  capable  of  identification  or  sepa- 
ration. Adams  v.  Meyers  (D.  C.  1870) 
Fed.  Cas.  No.  62.  And  a  right  of  ac- 
tion upon  a  contract  made  by  the  bank- 
rupt in  his  own  name,  but  as  agent  for 
an  undisclosed  principal,  in  which  the 
bankrupt  has  no  beneficial  interest,  does 
not  vest  in  his  trustee.  Rhoades  v. 
Blackiston  (1871)  106  Mass.  334. 
Where  an  agent  agrees  to  be  liable  to 
his  principal  for  any  damage  by  fire  to 
the  latter's  property  in  his  hands,  the 
money  due  from  an  insurance  com- 
pany to  the  agent  on  account  of  loss  un- 
der its  policy,  is  not  a  trust  fund  for  the 
benefit  of  the  principal,  but  a  debt  due 
to  the  agent,  which  becomes  a  part  of 
his  general  estate  in  bankruptcy.  Da- 
vid' Bradley  Co.  v.  Brown  (1907)  78 
Neb.  836,  112  N.  W.  331,  13  L.  R.  A. 
(N.  S.)  152,  126  Am.  St.  Rep.  647. 

62. Goods  consigned  to  bankrupt 

for  sale.— A  contract  by  which  goods 
are  consigned  to  a  factor  or  agent,  to 
be  sold  for  the  account  of  the  consignor, 
and  to  remain  his  property  until  sold, 
the  agent  to  account  for  the  proceeds  of 
sales,  is  a  valid  contract,  and  consti- 
tutes a  bailment  and  not  a  conditional 
sale,  and,  on  the  bankruptcy  of  the  fac- 
tor or  agent,  the  principal  is  entitled 
to  reclaim  from  the  trustee  in  bank- 
ruptcy all  of  the  goods  remaining  un- 
sold and  the  proceeds  of  any  sold  by 
the  trustee.  General  Electric  Co.  v. 
Brower  (1915)  221  Fed.  597,  137  C. 
C.  A.  321;  In  re  Reynolds  (D.C.  1912) 
203  Fed.  162;  In  re  Chalmers  (D.  C. 
1913)  206  Fed.  143;  In  re  CaldweU  Ma- 
chinery Co.  (D.  C.  1914)  215  Fed.  428; 
Thomas  v.  Field -Brundage  Co.  (C.  C. 
A.  1914)  215  Fed.  891;  In  re  Reeves 
(D.  C.  1915)  227  Fed.  711;  In  re  Na- 
tional Home  &  Hotel  Supply  Co.  (D. 
C.  1915)  226  Fed.  840;  In  re  Marx 
Tailpring  Co.  (D.  C.  1912)  196  Fed. 
243,  28  Am.  Bankr.  Rep.  147;  In  re 
Smith  (D.  C.  1911)  192  Fed.  574,  27 
Am.  Bankr.  Rep.  647;  In  re  Mononga- 
hela  Distillery  Co.  (D.  C.  1910)  186 
Fed.  220;  In  re  Fabian  (D.  C.  1907) 
151  Fed.  949,  18  Am.  Bankr.  Rep.  488; 
In  re  Smith  &  Nixon  Piano  Co.  (1906) 
149  Fed.  Ill,  79  C.  C.  A.  53,  17  Am. 
Bankr.  Rep.  636;  Franklin  v.  Stough- 
ton  Wagon  Co.  (1909)  168  Fed.  857, 
94  C.  C.  A.  269,  22  Am.  Bankr.  Rep. 
63;  Walter  A.  Wood  Mowing  &  Reap- 
ing Mach.  Co.  v.  Vanstory  (1909)  171 
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Fed.  376,  96  C.  C.  A.  331,  22  Am. 
Bankr.  Rep.  740;  In  re  Gait  (1903)  120 
Fed.  64,  56  C.  C.  A.  470,  13  Am.  Bankr. 
Rep.  575;  In  re  Pierce  (C.  C.  A.  1907) 
157  Fed.  757,  19  Am.  Bankr.  Rep.  664; 
In  re  Bailey  (D.  C.  1910)  176  Fed. 
628,  23  Am.  Bankr.  Rep.  876;  Price  v. 
Ralston  (Pa.  1790)  2  Dall.  60,  1  L. 
Ed.  289,  1  Am.  Dec.  260.  The  rule  is 
otherwise  if  such  a  contract  of  con- 
signment for  sale  is  made  fraudulent 
and  void  as  to  creditors  by  any  provi- 
sion of  the  local  statute.  Gallaspy  y. 
International  Harvester  'Co.  (Miss. 
1915)  67  South.  904;  Chesapeake  Shoe 
Co.  V.  Seldner  (1903)  122  Fed.  593.  58 
C.  C.  A.  261,  10  Am.  Bankr.  Rep.  466. 

63.  Proceeds   of    goods    already 

sold.— Where  goods  are  consigned  to  a 
factor  or  agent  for  sale,  who  after- 
wards becomes  bankrupt,  the  consignor 
is  entitled  to  the  possession  and  benefit 
of  any  notes,  checks,  or  specific  uncol- 
lected debts  for  goods  of  his  sold  prior 
to  the  bankruptcy.  In  re  McGehee  (D. 
C.  1909)  166  Fed.  928,  21  Am.  Bankr. 
Rep.  656;  Hutchinson  v.  Reed  (N.  Y. 
1840)  1  Hoff.  Ch.  316;  In  re  Taft 
(1904)  133  Fed.  511,  66  C  0.  A.  385, 
13  Am.  Bankr.  Rep.  417.  And  to  the 
cash  proceeds  of  any  sale  which  can 
be  traced  and  specifically  distinguished 
from  the  general  mass  of  the  agent's 
property.  In  re  Bank  of  Madison  (D. 
C.  1874)  Fed.  Cas.  No.  890;  Nutter  v. 
Wheeler  (D.  C.  1874)  Fed.  Cas.  No. 
10,384.  If  the  proceeds  of  such  sales 
of  the  principal's  goods  have  swelled' 
the  funds  coming  to  the  trustee  in 
bankruptcy,  and  such  funds  have  at  all 
times  equalled  or  exceeded  the  amount 
due  to  the  principal,  equity  will  follow 
the  goods  into  their  proceeds  and  de- 
cree his  reimbursement.  In  re  North- 
rup  (D.  C.  1907)  152  Fed.  763,  18 
Am.  Bankr.  Rep.  335;  In  re  Kurtz  (D. 
C.  1903)  125  Fed.  992,  11  Am.  Bankr. 
Rep.  129.  Proceeds  of  flour  belonging 
to  claimants  and  sold  by  the  bankrupts 
on  commission  held  not  recoverable  as 
a  preferred  claim  from  the  bankrupts' 
estate,  where  the  money  was  entirely 
dissips^ted  in  paying  the  bankrupts' 
debts  and  running  expenses  before  ad- 
judication. In  re  Larkin  &  Metcalf  (D. 
C.  1912)  202  Fed.  572. 

64. Transaction   as  disguise  for 

sale  on  credit.— Where  the  transaction 
is  really  a  sale  of  goods  on  credit  to 
the  bankrupt,  but  the  device  of  a  con- 
signment of  the  goods  to  the  bankrupt 
as  an  agent  or  factor  is  resorted  to 
for  the  purpose  of  protecting  the  seller 
in  case  of  the  buyer's  bankruptcy,  the 
seller  will  not  be  allowed  to  reclaim 
goods  unsold  or  the  proceeds  of  any 
sales.  In  re  Cozatsky  (D.  0.  1914) 
216  Fed.  920;  In  re  Carpenter  (D.  C. 
1903)  125  Fed.  831.  11  Am.  Bankr. 
Rep.  147;  In  re  Rabenau  (D.  0.  1902) 
118  Fed.  471,  9  Am.  Bankr.  Rep.  180; 
In  re  Landaberger  (D.  0.  1910)  177 
Fed.  443.  24  Am.  Bankr.  Rep.  107;  In 
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re  Linforth  (O.  0.  1877)  16  N.  B.  R. 
435,  Fed.  Cas.  No.  8,369;  In  re  A. 
GagUone  &  Son  (D.  0.  1912)  200  Fed. 
81,  28  Am.  Bankr.  Rep.  694. 

To  make  out  a  case  of  agency  con- 
tract for  sale,  it  must  appear  that  the 
goods  were  at  all  times  subject  to  the 
owner's  control,  both  as  to  the  selling 
price    and    the    manner   in    which   the 
goods  should  be  sold,  that  there  was  a 
strict    accounting    between    the    bank- 
rupt and  the  owner  at  the  periods  call- 
ed for  in  the  contract,  giving  the  names 
of  purchasers  and  all  other  details  of 
sales,  and,  if  sales  were  made  other- 
wise than  for  cash,  that  the  notes  and 
accounts  had  either  been  forwarded  to 
the    owner    or    accounted    for   by   the 
bankrupt,  and  held  subject  to  the  own- 
er's orders,  to  be  forwarded  on  demand. 
In  re  Agnew    (D.   C.   1909)    178  Fed. 
478,  23  Am.  Bankr.  Rep.  360.    Where 
t^e  consignee  is  at  liberty  to  sell  the 
goods  at  any  price  and  on  any  terms 
he  pleases,  accounting  at  a  fixed  price 
to  the  consignor,  and  is  to  pay  taxes 
and   insurance   and   is   responsible  for 
the  loss  of  the  goods,  and  is  to  pay  for 
such  as  remain  unsold  at  a  fixed  time, 
he  is  not  an  agent  or  factor,  but  the 
contract  is  one  of  conditional  sale.    In 
re  Rabenau  (D.  C.  1902)  118  Fed.  471, 
9  Am.  Bankr.  Rep.  180;  In  re  Wells 
(D.   C.  1905)    140   Fed.   752,   15  Am. 
Bankr.  Rep.  419.     If  the  contract  con- 
tains no  provisions  for  commissions  on 
sales,  nor  for  the  return  of  goods  under 
any  circumstances,  and  they  are  billed 
as  sold,  it  is  a  sale  on  credit  and  not  a 
consignment  for   sale.     In  re  Biartin- 
Vernon  Music  Co.    (D.  0.   1904)   132 
Fed.  983,  13  Am.  Bankr.  Rep.  276.    If 
the  consignee  is  made  liable  to  buy  and 
pay  for  all  of  the  'goods  which  may  re- 
main unsold  at  a  given  time,  it  is  a  sale 
and  not  a  contract  of  factorage.    Par- 
lett  V.  Blake  (1911)  188  Fed.  200.  110 
C.  C.  A.  72,  26  Am.  Bankr.  Rep.  25. 
An  agreement  between  woolen   manu- 
facturers and  a  corporation  represent- 
ing a  firm  of  dealers  in  woolens  held  a 
bailment  in  the  nature  of  a  consignment 
arrangement  with  the  net  proceeds  to 
be  accounted  for  by  the  consignor  and 
with  a  right  to  return  the  unsold  goods, 
which    agreement   is   good   as    against 
creditors  in  the  event  of  the  bankrupt- 
cy of  the  firm.     Ludvigh  v.  American 
Woolen  Co.   of  New  York    (1913)   34 
Sup.  Ct.  161,  231  U.  S.  522,  58  L.  Bd. 
345,  afilrming  decree   (1911)   188  Fed. 
30,  110  O*  O.  A,  180.    Where  flour  was 
shipped  to  the  bankrupts  for  sale  on 
commission,   and   they  never   promised 
to  pay  or  assume  any  personal  respon- 
sibility therefor,  the  flour  before  sale 
and  the   proceeds  thereafter   remained 
the  property  of  the  claimants.     In  re 
Larkin  &  Metcalf  (D.  C.  1912)  202  Fed. 
572.     Where  a  merchant  is  charged  a 
fixed  price  for  the  goods  sent  to  him, 
including  the  cases  and  bottles  in  which 
they  are  contained,  but  allowed  a  "re- 
bate^ for  empty  cases  and  bottles  re* 
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turned,  the  contract  is  not  one  of  bail- 
ment as  to  the  cases  and  bottles,  but 
of  sale  and  return,  and  such  as  remain 
in  hie  hands  *at  the  time  of  his  bank- 
ruptcy are  assets  of  his  estate.  In  re 
Allen  (D.  C.  1910)  183  Fed.  172,  25 
Am.  Bankr.  Rep.  722. 

65.  Money  or  eollateral  In  hands  of 
bankrupt    as    stockbroker^— Where    a 

stockbroker  has  in  his  possession,  at 
the  time  of  his  bankruptcy,  certificates 
of  stock  placed  in  his  hands  by  a  cus- 
tomer but  not  yet  sold,  or  stock  bought 
for  a  customer  but  not  yet  delivered  to 
him,  he  holds  the  same  as  an  agent  or 
bailee,  and  the  stock  may  be  reclaimed 
by  the  owner  from  his  trustee  in  bank- 
ruptcy. In  re  J.  F.  Pierson,  Jr.,  &  Co. 
(D.  C.  1915)  225  Fed.  889;  In  re 
James  Garothers  &  Co.  (D.  0.  1910) 
182  Fed.  501.  And  if  the  bankrupt  had 
a  larger  quantity  of  that  particular 
stock  on  hand  at  the  time  of  his  fail- 
ure, it  will  be  presumed  that  part  of  it 
was  the  stock  belonging  to  such  cus- 
tomer. In  re  Graff  (D.  C.  1902)  117 
Fed.  343,  8  Am.  Bankr.  Rep.  744; 
Gorman  v.  Littlefield  (1908)  229  U.  S. 
19,  33  Sup.  Ct.  690,  57  L/  Ed.  1047,  30 
Am.  Bankr.  Rep.  266.  And  see  Rich- 
ardson V.  Shaw  (1908)  209  U.  S.  365, 
28  Sup.  Ct  512,  52  L.  Ed.  835,  14  Ann. 
Gas.  981,  19  Am.  Bankr.  Rep.  717; 
Sexton  V.  Kessler  &  Co.  (1912)  225  U. 
S.  90,  32  Sup.  Ct.  657,  56  L.  Ed.  995, 
28  Am.  Bankr.  Rep.  85.  Where  stock- 
brokers who  had  purchased  stock  for 
customers  and  who  had  charged  them- 
selves on  their  books  with  the  stock  as 
''long'*  became  bankrupts,  each  custom- 
er for  that  kind  of  stock  was  entitled 
to  a  pro  rata  share  of  the  stock  in  the 
brokers'  possession  at  the  time  of  the 
bankruptcy.  In  re  H.  B.  Hollins  &  Co. 
(D.  G.  1914)  212  Fed.  317. 

But  if  a  broker  has  converted  stock 
purchased  for  a  customer,  other  stock 
of  the  same  kind,  found  in  his  posses- 
sion at  the  time  of  his  bankruptcy  and 
bought  by  him  after  the  conversion 
cannot  be  claimed  by  the  customer,  to 
the  exclusion  of  general  creditors,  un- 
less he  can  show  that  the  proceeds  of 
his  own  converted  stock  went  to  its 
purchase.  In  re  'Brown  (1911)  184 
Fed.  454,  106  C.  C.  A  536.  Compare 
In  re  A.  O.  Brown  &  Co.  (D.  G.  1909) 
171  Fed.  254,  22  Am.  Bankr.  Rep.  659. 
Or  unless  there  has  been  some  express 
act  on  the  part  of  the  broker  setting 
it  apart  for  him.  In  re  A.  O.  Brown 
&  Go.  (D.  C.  1911)  189  Fed.  440. 
Where  a  bankrupt  stockbroker  did  not 
have  in  his  possession  free  and  clear 
stock  for  all  customers,  none  of  them 
could  reclaim  any  part  of  the  stock  on 
hand  or  any  equity  in  such  loans  as  had 
among  their  collateral  the  remaining 
stock.  In  re  J.  F.  Pierson,  Jr.,  &  Co. 
(D.  G.  1915)  225  Fed.  889;  In  re  Hol- 
lina  (1914)  219  Fed.  544,  135  G.  G.  A. 
812.  Customers  of  bankrupt  stockbro- 
kers were  only  general  creditors,  ex- 


cept so  far  as  they  might  be  able  to 
trace  and  identify  the  stock  purchased 
for  them  by  the  brokers.  In  re  Hol- 
Uns  (1914)  219  Fed.  544,  135  C.  C.  A. 
312.  A  customer  of  a  bankrupt  stock- 
broker, unable  to  trace  his  stock  by 
certificate  number  into  a  loan,  held  not 
entitled  to  reclaim  any  stock.  In  re 
J.  F.  Pierson,  Jr.,  A  Co.  (D.  G.  1915) 
225  Fed.  889. 

A  deposit  of  securities  with  a  broker 
by  a  customer  as  margin,  and  as  secu- 
rity against  losses  in  stock  transac- 
tions, under  an  agreement  which  does 
not  contemplate  a  sale  or  disposition  of 
such  securities  by  the  broker  except  in 
the  event  of  losses,  constitutes  a  pledge 
and  does  not  create  the  relation  of 
debtor  and  creditor,  and  where  the  se- 
curities have  not  been  sold  by  the  bro- 
ker to  meet  marginal  requirements  pri- 
or to  his  bankruptcy,  they  may  be  re- 
covered by  the  pledgor  from  the  bank- 
rupt's trustee.  In  re  Jacob  Berry  & 
Co.  (1906)  149  Fed.  176,  79  G.  C.  A 
124,  17  Am.  Bankr.  Rep.  467,  affirmed 
Thomas  v.  Taggart  (1908)  209  U.  S. 
385,  28  Sup.  Ct  519,  52  L.  Ed.  845,  19 
Am.  Bankr.  Rep.  710;  United  Nat 
Bank  v.  Tappan  (1911)  33  R.  I.  1,  79 
AtL  946;  In  re  T.  A  Mclntyre  &  Go. 
(G.  G.  A.  1910)  181  Fed.  955,  24  Am. 
Bankr.  Rep.  626.  And  the  court 
should  not  require  him  to  make  good 
losses  for  which  he  would  have  been 
liable,  if  the  stocks  pretended  to  have 
been  bought  for  him  had  really  been 
bought  and  carried,  as  a  condition  to 
his  recovery  of  the  securities  deposited 
as  collateral.  In  re  Ennis  (1901)  187 
Fed.  726,  109  G.  C.  A.  474.  But  a 
claimant  who  remitted  money  to  bro- 
kers to  purchase  stocks,  which  were 
bought  and  paid  for  by  the  brokers  but 
afterwards  converted  to  their  own  use, 
cannot  rescind  the  whole  transaction 
and  recover  the  money  so  remitted, 
from  the  trustee  in  bankruptcy  of  the 
brokers,  as  a  trust  fund,  although  he 
may  follow  the  proceeds  of  the  stocks, 
if  sold  by  the  brokers,  and  if  such  pro- 
ceeds can  be  traced  into  the  hands  of 
the  trustee.  In  re  Brown  (1910)  175 
Fed.  769,  99  G.  G.  A.  345,  23  Am. 
Bankr.  Rep.  423;  In  re  A.  O.  Brown  & 
Go.  (D.  G.  1910)  185  Fed.  972.  Where 
the  customer  does  not  remit  to  the 
broker  the  entire  price  of  the  stock  to 
be  bought  for  him,  but  a  margin,  and 
the  broker  buys  and  carries  the  stock, 
the  latter  holds  it  as  a  pledgee,  and  on 
his  bankruptcy  the  customer  is  entitled 
to  the  stock  on  payment  of  the  amount 
due  thereon,  or  to  the  surplus  realized 
from  its  sale  by  the  trustee,  to  the  ex- 
clusion of  the  general  creditors.  Kean 
v.  Dickinson  (1907)  152  Fed.  1022,  82 
C.  G.  A.  667;  In  re  BoUing  (D.  C. 
1906)  147  Fed.  786,  17  Am.  Bankr. 
Rep.  399. 

Where  a  broker,  having  in  his  pos- 
session stock  bought  for  a  customer 
and  paid  for,  or  stock  placed  in  his 
hands  as  secority  for  a  customer's  ac- 
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wiAont  antliority  to  une  or 
:e  the  ume,  pledges  it  oM 
security  for  bis  own  debt  to 
re  on,  the  pledgee  has  a  lien 
ck  for  repayment  of  bis  ad- 
C  if  his  debt  is  satisfied  fTom 
ces  and  the  stock  surrender- 
iroker'a  trustee  in  baakmpt- 
Btomer  may  then  reclaim  it, 
tock  remains  in  the  hands  of 
e,  the  customer  ma;  be  sub- 
'  the  rlEhts  of  the  bankrupt 
«ver  it.     In  re  T.  A.  Mcln- 

<1911)  18&  Fed.  46,  110  C. 
26  Am.  Bankr.  Rep.  771;  In 
(1911)  187  Fed.  720,  109  C. 
;  In  re  A.  O.  Brown  &  Co, 
HO)  183  Fed.  861.  25  Am. 
p.  800;  In  re  Meadows,  Wil- 
).  (D.  0.  1909)  173  Fed.  694, 
lanbr.  Rep.  124.  But  the 
lust  be  able  to  trace  his  own 
a  show,  at  least  with  a  rea- 
gree  of  certainty,  that  som« 

tile  stock  JD  the  trustee's 
he  identical  stock  which  be- 
him  and  which  the  bankrupt 

hypothecated,  or  represents 
(a.  In  re  Enois  (1911)  187 
109  0.  C.  A.  476;  In  re  T.  A. 
a  Co.  (C.  O.  A.  1910)  181 
26  Am.  Bankr.  Rep.  93. 
he  broker  baa  sold  his  cos- 
K^uritiea,  or  they  have  been 

third  person  to  whom  he 
lem,   the   customer   may  still 

reimbursemeut  out  of  the 
[  he  can  trace  hix  money  in- 
cutar  fund,  and  this  can  be 
:he  doctrine  of  the  commin- 
nds— if  be  can  show  that  the 
broker's  balance  in  bank,  or 
t  due  to  him  from  the  party 
he  customer's  stock  was  sold 
,  has  been,  at  all  times  since 
sion,  equal  to  or  greater  than 
t  realized  on  the  sale  of  the 

securities.  In  re  Swift  (D. 
08  Fed.  212;  In  re  Qraff  (D. 
117  Fed.  343,  8  Am.  Bankr. 

In  re  A.  O.  Brown  &  Go. 
HI)  189  Fed.  432;  In  re 
.  C.  A.  1910)  185  Fed.  766; 
es  Carothers  &  Co.  {D.  O. 
Fed.  501.  Where  a  cuBtom- 
I  the  broker  to  sell  certain 
is  account,  and,  on  being  ad- 
the  sale  had  been  made,  de- 
the  broker  hia  certificate  for 
and  received  in  eichange  s 
ch  proved  to  be  worthless, 
roker's  bankruptcy  followed, 
I  shown  that  the  broker  had 
le  of  so  many  shares  of  the 
irected  by  his  customer,  but 
red  stock  of  his  own  and  re- 
nent,  held,  that  the  customer 
gbt  to  recover  the  proceeds 
k  from  the  bankrupt's  trua- 

had  not  been  dissipated,  and 
i  been,  to  rescind  the  deliv- 
olaim  his  stock.  In  re  A.  O. 
Co.  (D.  a  19U)  189  Fed. 
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66.  Property  hrid   mtiiar  Miidltlvul 
ula.— Bicept  In  80  far  as  the  matter 
may  be  regulated  by  •  local  statute,  the 
rule  is  tbat  property  in  tUe  po«se««ion 
of  a  bankrupt  nnder  s  contract  of  condi' 
tional    sale,   the   condition   not   bafing 
been  performed   (as,  where  be  bough' 
under    a   written    contract    stipula^ 
that  the  title  should  remain  in  the  i^>. 
dor  until  the  goods  were  fully  paid  V^ 
does  not  vest  in  the  trustee  in  tj«XA* 
ruptcy,  and  he  is  not   entitled  to   laolS 
it   as   against   the   unpaid   vendor.        In 
re  Remsen  Mfg.  Co.  (D.  C.  191S)    2ST 
Fed.  207;   Breakstone  T.  Buffalo   Fooa. 
dry   &   Machine   Co.    (1916)   167     App. 
Div.   62,  162  N.  T.   Supp.  394:      In    r« 
Wegman  Piano   Co.    (D.  C.   1915)    2aj 
Fed.  128;    In  re  White's  Eipress    dj. 
<C.  C.  A.  1914)  216  Fed.  894;    Sovlb. 
em  Hardware  &  Supply  Co.  v.    Clark 
(1912)  201  Fed.  1,  119  CCA.    339; 
Davis   T.   Crompton    (1007)    1S8     Fed. 
736,  86  G.  C.  A.  633,  20  Am.  Bankr. 
Rep.  S3:   In  re  Regealed  Ice  Co.  (ID.  G. 
1911)    lei   Fed.   931;     In   re   Gai-tmia 
(D.  0.  1911)  188  Fed.  349:   In  re  F"or« 
(D.   G.   1910)    182   Fed.   212,   25     A.T6. 
Bankr.  Hep.  134;    In  re  C.  K.  Hiitchirf 
Co.  (D.  C.  19l0)  179  Fed.  864.  24    Am- 
Bankr.  Rep.  647;    In  re  Pittaburgl*    In- 
dustrial Iron  Works  (D.  C.  1910  >     I*" 
Fed.   151,   26   Am.   Bankr.    Rep.       221; 
In  re  Atlanta   News  Pub.  Co.   (I>.     <* 
1907)    160    Fed.   519.   20   Am.   Ba«»k»- 
Rep.  193;    Sprague  Canning  Macb-    Oo. 
y.  Puller  (1908)  153  Fed.  588.  86    C.   C 
A,  46.  20  Am.  Bankr.  Rep.  157;     r>«Ma- 
lop  T.  Mercer  (G.  C.  A.  19071  15»    Fed. 
545.  19  Am.  Bankr.  Rep.  361;    Xn     W 
McKay,  1   Nat  Bankr.  News,  133  ;      I" 
re  Gregg  (D.  C.  1868)  8  N.  B.  R-    029. 
Fed.  Cbb.  No.  5.796;    In  re  Pusey      (C 
C.  1871)  6  N.  B.  R.  40,  Fed.  Ca»,     N"o. 
11,477;     Ex    parte    General    Asai^nct 
(D.    Q    1842)    Fed.    Caa.    No.   B.30e; 
Rogers   t.   Whitehouse   (1S80)  TL      &fe, 
222:  Andre  v.  Murray  (Ind.  1013)  lOl  N. 
E.  81.    But  compare  In  re  Gercew^ch 
(1902)  115  Fed.  87.  63  G.  O.  A  SIO,  8 
Am.  Bankr.  Hep.  149;  In  re  Gait  tl>-  C 
1903)  120  Fed.  443.  9  Am.  Bankr.   Rep. 
682.    And  see  Ex  parte  Flannagans   (D- 
C.  1875)  12  N,  B.  R.  230.  Fed.  Ca»-  N"- 
4,865.      Modification    of   the   terina    of 
payment   for   a   machine   sold  oJifleP  ■ 
conditional   sale   contract,   may    not  be 
a  waiver  of  the  reservation  of  t**^*/^ 
as  to  prevent   the  seUer,  on   tbe  °^ 
er'a    bankruptcy,    from    entorcio' 
condition.    Colonial  Trust  Co.  v.  1^°^ 
(1012)  104  Fed.  300,  114  C.  C.    A"  ^ 
27  Am.  Bankr.  Rep.  451.     A  a^^er" 
property  to  a  bankrupt  by  a  *^**5^^t 
of  conditional  sale,  which  provide"     j^ 
it  should  be  insured  for  his  benefi*'      j. 
be  entitled  to  the  proceeda  of  the    ""-nri 
ance  where   the   property   was     ^^jviik- 
within  four  months  prior  to  the      ^u(*^ 
mptcy,  although  the   bankrupt  SJ*^;    c. 
in  his  ovm  name.     In  re  Zitron     ^     xij 
1013)  203  Fed.  79.  30  ^.  Bankx--      ^ 
172,    The  purcliMe  by  a  bankrufi'*' 
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plant  containing  two  heayy  drop  forges 
held  by  its  vendor  under  a  duly  record- 
ed conditional  sale  contract  providing 
that  the  forges  should  remain  person- 
alty and  the  property  of  the  seller  until 
paid  for,  and  the  substitution  of  bank- 
rupt for  its  vendor  by  means  of  a  sim- 
ilar contract, .  held  not  to  change  the 
status  of  the  property  as  between  the 
seUer  and  the  bankrupt  and  its  cred- 
itors. In  re  Superior  Drop  Forge  & 
Mfg  Co.  (D.  O.  1913)  208  Fed.  813. 

If  the  bankrupt,  receiving  property 
tinder  a  contract  of  conditional  sale  of 
it  to  him,  has  paid  a  part  of  the  price, 
the  vendor  has  a  good  and  valid  lien 
upon  it  for  the  unpaid  balance  of  the 
purchase  money,  which  the  trustee  in 
bankruptcy  must  recognize.  Southern 
Hardware  &  Supply  Co.  v.  Clark  (0. 
C.  A.  1912)  201  Fed..  1.  And  if  it  is 
likely  to  result  in  benefit  to  the  estate, 
the  trustee  may  pay  such  balance,  and 
thereby  become  invested  with  full  title 
to  the  property.  In  re  Lyon  (D.  C. 
1872)  7  N.  B.  R.  182,  Fed.  Cas.  No. 
8,644.  Or  the  trustee  may  be  ordered 
to  sell  the  property  at  public  auction, 
and  out  of  the  proceeds  pay^  to  the 
vendor  the  balance  due  him  on  the  con- 
tract In  re  Azule  Natural  Seltzer  Wa- 
ter Co.  (1900)  2  Nat  Bankr.  News,  639; 
AUen  V.  Whittemore  (D.  C.  1876)  14  N. 
B.  R.  189,  Fed.  Cas.  No.  241.  If  the 
property  in  question  is  valuable  in  the 
use  (such  as  machinery)  and  was  to 
have  been  paid  for  in  monthly  install- 
ments called  "rent,"  the  vendor  cannot 
recover  such  contract  rentals  for  the 
time  the  property  remained  in  the  pos- 
session of  the  trustee  pending  the  de- 
termination of  his  rights,  but  if  the 
trustee  used  the  property  without  his 
consent,  he  may  recover  the  reason- 
able value  of  such  use.  In  re  Daterson 
Pub.  Co.  (1911)  188  Fed.  64,  110  C.  C. 
A.  134,  26  Am.  Bankr.  Rep.  582.  See 
Haskell  v.  MerriU  (1901)  179  Mass.  120, 
60  N.  E.  485. 

The  preliminary  question  whether  the 
contract  between  the  vendor  and  the 
bankrupt  was  one  of  conditional  sale, 
absolute  sale,  sale*  and  return,  or  lease 
or  bailment,  is  a  question  of  local  law, 
and  is  to  be  determined  in  accordance 
with  the  decisions  of  the  highest  court 
of  the  state.  Mishawaka  Woolen  Mfg. 
Co.  V.  Westveer  (1911)  191  Fed.  465, 
112  C.  C.  A.  109,  27  Am.  Bankr.  Rep. 
345.  citing  Thompson  v.  Fairbanks 
(1905)  196  U.  S.  516,  25  Sup.  Ct  306, 
49  L.  Ed.  577,  13  Am.  Bankr.  Rep.  437; 
York  Mfg.  Co.  v.  Cassell  (1906)  201  U. 
S.  344,  26  Sup-.  Ct.  481,  50  L.  Ed.  782, 
15  Am.  Bankr.  Rep.  633;  Bryant  v. 
Swofford  (1909)  214  U.  S.  279,  29  Sup. 
Ct.  614,  53  L.  Ed.  997,  22  Am.  Bankr. 
Rep.  Ill;  Dodge  v.  Norlin  (1904)  133 
Fed.  363,  66  C.  C.  A.  425,  13  Am. 
Bankr.  Rep.  176;  In  re  E.  M.  Newton 
&  Co.  (1907)  153  Fed.  841,  83  C.  C. 
A.  23,  18  Am.  Bankr.  Rep.  367;  Brad- 
ley, Alderson  &  Co.  v.  McAfee  (D.  0. 


1906)  149  Fed.  254,  17  Am.  Bankr. 
Rep.   495;     In   re   Butterwick    (D.    C. 

1904)  131  Fed.  371, 12  Am.  Bankr.  Rep. 
536.  This  is  also  true  of  the  question 
of  the  validity  of  the  contract,  assum- 
ing it  to  be  one  of  conditional  sale. 
First  Nat  Bank  v.  Guarantee  Title  & 
Trust  Co.  (1910)  178  Fed.  187,  101  C. 
C.  A.  507,  24  Am.  Bankr.  Rep.  330; 
Davis  V.  Crompton  (1907)  158  Fed. 
735,  85  C.  C.  A.  633,  20  Am.  Bankr. 
Rep.  53;  In  re  Great  Western  Mfg. 
Co.  (1907)  152  Fed.  123,  81  C.  C.  A. 
341,  18  Am.  Bankr.  Rep.  259;  In  re 
Lutz  (D.  C.  1912)  197  Fed.  492,  28 
Am.  Bankr.  Rep.  649;  In  re  Osbom 
(C.  C.  A.  1912)  196  Fed.  257;  In  re 
Nelson  (D.  C.  1911)  191  Fed.  233,  27 
Am.  Bankr.  Rep.  272;  In  re  Dunn 
Hardware  &  Furniture  Co.  (D.  C.  1904) 
132  Fed.  719,  13  Am.  Bankr.  Rep.  147. 
Where  a  conditional  sale  contract  pro- 
vided for  the  delivery  of  goods  in  the 
Indian  Territory,  there  being  no  local 
law  therein  inhibiting  such  contracts, 
the  question  whether  the  fact  that  they 
were  furnished  to  the  buyer  for  resale 
in  the  usual  course  of  business  invali- 
dated the  contract  must  be  tested  in 
bankruptcy  proceedings  against  the  buy- 
er in  accordance  with  the  general  law. 
In  re  Gray  <D.  C.  1908)  170  Fed.  638, 
21  Am.  Bankr.  Rep.  375.  Where  a 
contract  of  conditional  sale  of  personal 
property  is  made  in  one  state,  but  pro- 
vides for  the  delivery  of  the  chattels 
in  another  state  and  their  use  there  by 
the  purchaser,  it  is  to  be  governed,  in 
a  contest  between  the  vendor  and  the 
trustee  in  bankruptcy  of  the  vendee,  by 
the  law  of  the  latter  state,  not  the  for- 
mer. In  re  Legg  (D.  C.  1899)  96  Fed. 
326;  In  re  Gehris-Herbine  Co.  (D.  C. 
1911)  188  Fed.  502,  26  Am.  Bankr.  Rep. 
470.  If  the  contract  was  originally  one 
of  conditional  sale,  but  the  local  law 
would  make  the  reservation  of  title  in 
the  vendor  ineffective  as  against  cred- 
itors, it  cannot  be  turned  into  a  con- 
tract of  bailment,  or  of  lease,  or  of  fac- 
torage, after  the  buyer  has  become  in- 
solvent or  especially  after  he  has  been 
adjudged  bankrupt    In  re  Poore  (D.  C. 

1905)  140  Fed.  786, 15  Am.  Bankr.  Rep. 
407;  In  re  Martin- Vernon  Music  Co. 
(D.  C.  1904)  132  Fed.  983,  13  Am. 
Bankr.  Rep.  276;  In  re  Rinker  (D.  C. 
1909)  174  Fed.  490,  23  Am.  Bankr.  Rep. 
62;  In  re  Tweed  (D.  C.  1904)  131  Fed. 
355,  12  Am.  Bankr.  Rep.  648. 

67.  —  Effect  of  state  law  as  to  fil- 
ing or  recording.— Where  the  law  of  the 
of  the  state  requires  a  contract  of  con- 
ditional sale  to  be  cast  in  the  form  of 
a  chattel  mortgage,  or  to  be  filed  or 
recorded,  in  order  to  be  good  against 
creditors,  if  the  vendor  complies  with 
such  a  provision,  it  will  be  effective  to 
preserve  his  rights  as  against  the  pur- 
chaser's trustee  in  bankruptcy.  In  re 
Farmers'  Co-operative  Co.  (D.  C.  1913) 
202  Fed.  1006,  30  Am.  Bankr.  Rep.  187; 
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Woods  V.  Bmnswick-Balke-Collender 
Co.  (1911)  190  Fed.  936,  111  O.  C.  A. 
669,  27  Am.  Bankr.  Rep.  172;  In  re 
Canuet  Lumber  Co.  (D.  O.  1910)  178 
Fed.  340. 

Prior  to  the  amendatory  act  of  1910, 
many  of  the  decisions  held  that  a  con- 
tract of  conditional  sale,  which  was  void 
as  to  creditors  for  want  of  filing  or  re- 
cording under  the  laws  of  the  state, 
would  be  equally  yoid  as  against  the 
purchaser's  trustee  in  bankruptcy,  so 
that  the  vendor  could  not  reclaim  the 
property.  Augusta  Grocery  Co.  v. 
Southern  Moline  Plow  Co.  (1914)  213 
Fed.  786,  130  C.  C.  A.  444;  In  re  Fitz- 
hugh  Hall  Amusement  Co.  (D.  C.  1916) 
228  Fed.  169;  In  re  M.  L.  B.  Sturkey 
Co.  (D.  C.  1915)  224  Fed.  251;  In  re 
National  Home  &  Hotel  Supply  Co. 
(D.  C.  1915)  226  Fed.  840;  Liquid  Car- 
bonic Co.  V.  Quick  (1910)  182  Fed. 
603,  105  C.  C.  A.  141,  26  Am.  Bankr. 
Rep.  394;  In  re  Faulkner  (D.  C.  1910) 
181  Fed.  981,  25  Am.  Bankr.  Rep.  416; 
In  re  G.  &  K.  Trunk  Co.  (D.  C.  1910) 
176  Fed.  1007,  23  Am.  Bankr.  Rep.  914; 
In  re  Penny  &  Anderson  (D.  C.  1909) 
176  Fed.  141,  23  Am.  Bankr.  Rep.  116; 
In  re  Rinker  (D.  C.  1909)  174  Fed. 
490,  23  Am.  Bankr.  Rep.  62;  Chilberg 
V.  Smith  (1909)  174  Fed.  806,  98  C.  C. 
A.  513;  McElvain  v.  Hardesty  (1909) 
169  Fed.  31,  94  C.  C.  A.  399,  22  Am. 
Bankr.  Rep.  320;  In  re  Burke  (D.  O. 
1909)  168  Fed.  994,  22  Am.  Bankr.  Rep. 
69;  In  re  Fish  Bros.  Wagon  Co.  (C.  C. 
A.  1908)  164  Fed.  663.  21  Am.  Bankr. 
Rep.  149;  In  re  Burt  (D.  C.  1907)  156 
Fed.  267,  19  Am.  Bankr.  Rep.  123; 
In  re  Perkins  (D.  0.  1907)  166  Fed. 
237,  19  Am.  Bankr.  Rep.  134;  In  re 
George  O.  Hassam  &  Son  (D.  C.  1907) 
163  Fed.  932,  18  Am.  Bankr.  Rep.  746; 
In  re  Franklin  Lumber  Co.  (D.  C.  1906) 
147  Fed.  862,  17  Am.  Bankr.  Rep.  443; 
In  re  Tice  (D.  C.  1905)  139  Fed.  52, 
15  Am.  Bankr.  Rep.  97;  In  re  Poore 
<D.  C.  1905)  139  Fed.  862,  16  Am. 
Bankr.  Rep.  174;  In  re  Ducker  (1906) 
134  Fed.  43,  67  C.  C.  A.  117,  13  Am. 
Bankr.  Rep.  760;  In  re  Smith  &  Shuck 
(D.  C.  1904)  132  Fed.  301.  13  Am. 
Bankr.  Rep.  103;  In  re  Tweed  (D.  O. 
1904)  131  Fed.  365, 12  Am.  Bankr.  Rep. 
648;  In  re  Carpenter  (D.  C.  1903)  126 
Fed.  831,  11  Am.  Bankr.  Rep.  147;  In 
re  Pekin  Plow  Co.  (1901)  112  Fed.  308, 
60  C.  C.  A.  257,  7  Am.  Bankr.  Rep.  369; 
In  re  Howland  (D.  O.  1901)  109  Fed. 
869,  6  Am.  Bankr.  Rep.  495;  In  re 
Legg  (D.  C.  1899)  96  Fed.  326.  2  Am. 
Bankr.  Rep.  805;  Press  Post  Printing 
Co.  ▼.  Landon  Printing  &  Pub.  Co.,  2 
Nat.  Bankr.  News,  774;  Logan  v.  Ne- 
braska MoUne  Plow  Co.  (1902)  3  Neb. 
(Unof.)  516.  92  N.  W.  129;  McFarlan 
^Carriage  Co.  v.  Wells  (1903)  99  Ma 
App.  641,  74  S.  W.  878.  Under  Rem. 
&  Bal.  Code  Wash.  §  3670,  a  memoran- 
dum of  conditional  side  containing  print- 
ed name  of  seller,  with  nothing  to  show 
its  adoption  as  signature  of  the  seller, 
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held  not  to  reserve  title  in  hun  u 
against  buyer's  trustee  in  bankruptcy. 
In  re  Frankel  (D.  C.  1916)  225  Fed. 
129.  But  other  decisions  held  that  if 
the  contract  was  free  from  actual  fraud 
and  good  as  between  the  parties,  it' 
would  be  equally  good  and  binding  upon 
the  purchaser's  trustee  in  bankruptcy, 
although  not  acknowledged  or  recorded 
as  required  by  the  state  law,  and  what- 
ever might  have  been  the  rights  of  cred- 
itors outside  of  the  bankruptcy  pro- 
ceedings, for  the  reason  that  a  trustee 
in  bankruptcy  has  no  higher  or  stronger 
rights  in  property  in  the  bankrupt's 
possession  than  the  bankrupt  himsell 
In  re  Brown  Wagon  Co.  (D.  C.  1915) 
224  Fed.  266;  Jennings  t.  Swartz 
(1916)  86  Wash.  202,  149  Pac  947; 
Bryant  v.  Swofford  Bros.  Dry  Goods 
Co.  (1909)  214  U.  S.  279,  29  Sup.  Ct 
614,  63  L.  Ed.  997,  22  Am.  Bankr.  Rep. 
Ill;  Nauman  Co.  y.  Bradshaw  (1912) 
193  Fed.  350,  113  C.  C.  A.  274,  27 
Am.  Bankr.  Rep.  666;  In  re  Anson 
Mercantile  Co.  (D.  C.  1911)  203  Fed. 
871;  In  re  Ferguson  Contracting  Co. 
(D.  C.  1910)  183  Fed.  880;  Crucible 
Steel  C6.  of  America  ▼.  Holt  (1909)  174 
Fed.  127,  98  C.  O.  A.  101,  23  Am. 
Bankr.  Rep.  302;  York  Mfg.-  Co.  r. 
Brewster  (1909)  174  Fed.  666,  98  C 
C.  A.  348,  23  Am.  Bankr.  Rep.  474; 
John  Deere  Plow  Co.  t.  Anderson 
(1909)  174  Fed.  816,  98  O.  O.  A.  523, 23 
Am.  Bankr.  Rep.  480;  In  re  Hager  (D. 
C.  1909)  166  Fed.  972;  In  re  Pickens 
Mfg.  Co.  (D.  C.  1905)  166  Fed.  585; 
In  re  Cavagnaro  (D.  O.  1906)  143  Fed. 
668,  16  Am.  Bankr.  Rep.  320;  Misha- 
waka  Woolen  Mfg.  Co.  v.  Smith  (D.  C. 
1908)  168  Fed.  886,  20  Am.  Bankr. 
Rep.  317;  In  re  Pierce  (C.  C.  A.  1907) 
167  Fed.  766,  19  Am.  Bankr.  Rep.  662; 
In  re  KeUogg  (1902)  118  Fed.  1017, 
66  C.  C.  A.  383;  In  re  Hinsdale  (D.  C. 
1901)  111  Fed.  602,  7  Am.  Bankr.  Rep. 
85;  In  re  Sewell  (D.  O.)  Ill  Fed. 
791,  7  Am.  Bankr.  Rep.  133;  Buck- 
waiter  Stove  Co.  T.  Stratton  (1907) 
118  App.  Div.  916,  103  N.  Y.  Supp.  118; 
Studebaker  Bros.  Mfg.  Co.  ▼.  Blsey- 
Hemphill  Carriage  Co.  (1911)  152  Mo. 
App.  401,  133  S.  W.  412;  John  Deere 
Plow  Co.  V.  Edgar  Farmer  Store  Co. 
(Wis.  1913)  143  N.  W.  194.  Where 
the  state  law  provides  for  the  filing  of 
contracts  of  conditional  sale,  but  makes 
an  unfiled  contract  of  that  kind  void 
only  as  to  those  creditors  who  have 
fastened  upon  the  property  by  some 
specific  lien,  an  adjudication  in  bank- 
ruptcy is  not  the  equivalent  of  a  judg- 
ment or  attachment,  so  as  to  operate 
as  a  lien  in  favor  of  the  trustee  as 
against  the  conditional  vendor  of  prop- 
erty sold  to  the  bankrupt,  because  of 
failure  to  comply  with  the  state  law. 
York  Mfg.  Co.  v.  CasseU  (1906)  201 
U.  S.  344,  26  Sup.  Ct  481,  50  L.  Ed. 
782,  15  Am.  Bankr.  Rep.  633;  Hewit 
V.  Berlin  Machine  Works  (1904)  194 
U.  &  296,  24  Sup.  Ct  690,  48  I4.  Ed. 
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086,  11  Am.  Bankr.  Rep.  709.  Com- 
pare In  re  Press-Post  Printing  Go.  (D. 
C.  1001)  134  Fed.  098.  13  Am.  Bankr. 
Rep.  797;  Chesapeake  Shoe  Co.  ▼. 
Seldner  (1903)  122  Fed.  593,  58  C.  C. 
A.  261,  10  Am.  Bankr.  Rep.  466;  In 
re  Fraizer  (D.  C.  1902)  117  Fed.  746, 
9  Am.  Bankr.  Rep.  21.  Bnt  this  does 
not  apply  where  ^actual  fraud  entered 
into  the  arrangement  between  the  par- 
ties or  where  the  transaction  was  mere- 
ly colorable.  In  re  Fitzgerald  (D.  C. 
1911)  188  Fed.  763,  26  Am.  Bankr. 
Rep.  104. 

68.  —  Effect  of  amendment  of  1910. 

— The  1910  amendment  to  the  bank- 
ruptcy act,  giving  the  trustee  in  bank- 
ruptcy the  rights  of  a  creditor  armed 
with  a  lien,  was  intended  to  protect 
the  general  creditors  of  a  bankrupt 
against  holders  of  unrecorded  mort- 
gages and  conditional  sales,  and  since 
its  passage  the  right  of  the  trustee 
in  bankruptcy  to  hold  and  administer 
the  property  held  by  the  bankrupt  un- 
der an  unrecorded  contract  of  condi- 
tional sale  is  superior  to  the  right  of 
the  seller.  Potter  Mfg.  Co.  v.  Ar- 
thur (1915)  220  Fed.  843,  136  0.  C.  A. 
589;  In  re  Kreuger  (D.  C.  1912) 
199  Fed.  367,  27  Am.  Bankr.  Rep. 
623;  In  re  Dancy  Hardware  &  Fur- 
niture Co.  (D.  C.  1912)  198  Fed.  336, 
28  Am.  Bankr.  Rep.  444;  In  re  Far- 
mers' Supply  Co.  (D.  C.  1912)  196  Fed. 
990,  28  Am.  Bankr.  Rep.  535;  In  re 
Nelson  (D.  C.  1911)  191  Fed.  233,  27 
Am.  Bankr.  Rep.  272;  In  re  J.  S.  Ap- 
pel  Suit  &  Cloak  Co.  (D.  C.  1912) 
198  Fed.  322,  28  Am.  Bankr.  Rep.  818; 
In  re  Hartdagen  (D.  C.  1911)  189  Fed. 
546,  26  Am.  Bankr.  Rep.  532;  In  re 
Calhoun  Supply  Co.  (D.  C.  1911)  189 
Fed.  537,  26  Am.  Bankr.  Rep.  528; 
In  re  Gehris-Herbine  Co.  (D.  C.  1911) 
188  Fed.  502,  26  Am.  Bankr.  Rep.  470; 
In  re  Franklin  Lumber  Co.  (D.  C. 
1911)  187  Fed.  281,  26  Am.  Bankr. 
Rep.  37;  In  re  Williamsburg  Knitting 
Mill  (D.  C.  1911)  190  Fed.  871,  27 
Am.  Bankr.  Rep.  178.  See  In  re  Rut- 
land-Perry Co.  (D.  C.  1913)  205  Fed. 
200,  30  Am.  Bankr.  Rep.  383.  The 
amendatory  act  confers  on  the  trustee 
an  absolute  right  to  attack  the  un- 
recorded lien  of  a  conditional  seller, 
without  reference  to  whether  the  trus- 
tee represents  creditors  who  have  in 
fact  acquired  liens  by  legal  or  equitable 
proceedings  against  the  bankrupt.  In 
re  Bazemore  (D.  C.  1911)  189  Fed. 
236,  26  Am.  Bankr.  Rep.  494.  But 
property  delivered  to  a  bankrupt  un- 
der an  unrecorded  contract  of  condi- 
tional sale,  but  retaken  by  the  seller 
prior  to  the  bankruptcy,  though  with- 
in four  months,  is  not  recoverable  by 
the  trustee,  since  it  never  became  the 
bankrupt's  property.  Hart  v.  Emmer- 
son-Brantingham  Co.  (D.  C.  1913) 
203  Fed.  60,  30  Am.  Bankr.  Rep.  218. 
The  amendatory  act  of  1910  was  not 
retroactive  and  did  not  enable  the  true* 


tee  to  invalidate  a  contract  of  con- 
ditional sale  made  prior  to  its  passage 
and  otherwise  valid.  Arctic  Ice  Mach. 
Co.  V.  Armstrong  County  Trust  Co. 
(1911)  192  Fed.  114,  112  C.  C.  A.  458, 
27  Am.  Bankr.  Rep.  562;  In  re  Schnei- 
der (D.  C.  1913)  203  Fed.  589,  29  Am. 
Bankr.  Rep.  469.  Section  47a  (2),  as 
amended  by  Act  June  25,  1910,  §  8 
(ante,  §  9631),  held  not  to  give  a  trus- 
tee the  right  to  property  in  possession 
of  the  bankrupt  under  a  conditional 
sale  contract  recorded  prior  to  the 
bankruptcy.  In  re  Farmers*  Co-oper- 
ative Co.  of  Barlow,  N.  D.  (D.  C. 
1913)  202  Fed.  1005.  Under  section  47 
(ante,  {  9631),  giving  to  the  trustee  the 
rights  of  a  judgment  creditor,  the  lien 
of  a  bankrupt's  trustee,  has  no  priority 
over  a  claim  under  a  contract  of  con- 
ditional sale  executed  in  good  faith 
prior  to  the  four- months  period,  but 
recorded  within  such  period.  In  re 
Brown  Wagon  Co.  (D.  C.  1915)  224 
Fed.  266.  Where  a  conditional  sale 
contract  did  not  identify  the  property, 
and  there  was  no  identification  of  in- 
Toices  of  goods  sold  as  the  goods  in- 
tended to  be  covered,  the  contract  was 
void  as  against  the  buyer's  trustee  in 
bankruptcy  exercising  the  rights  of  a 
lien  creditor  under  Act  June  25,  1910, 
§  8  (ante,  {  9631).  Meier  &  Frank 
Co.  V.  Sabin  (1914)  214  Fed.  231,  130 
C.  O.  A.  605.  The  term  "creditors," 
as  used  in  Rev.  St  Tex.  1895,  art. 
8327,  relating  to  conditional  sale  con- 
tracts, having  been  defined  to  '  mean 
persons  with  a  fixed  lien,  a  bankrupt's 
trustee  held  not  within  that  class  prior 
to  adjudication  under  Act  Cong.  June 
25,  1910  (ante,  §  9631),  and  hence 
registration  of  a  conditional  sale  con- 
tract before  adjudication  is  valid  as 
against  the  buyer's  trustee  in  bank- 
ruptcy. In  re  Anson  Mercantile  Co. 
(D.  C.  1911)  203  Fed.  871. 

The  liens  of  execution  creditors  on 
property  held  by  the  insolvent  judg-^ 
ment  debtor  under  a  contract  of  con- 
ditional sale,  as  they  existed  when  the 
petition  in  bankruptcy  was  filed,  can- 
not be  subsequently  destroyed  so  as 
to  prevent  the  court  of  bankruptcy 
from  preserving  them  for  the  benefit 
of  the  estate,  by  the  act  of  the  con- 
ditional vendor  in  retaking  the  prop- 
erty. Rock  Island  Plow  Co.  v.  Rear- 
don  (1912)  222  U.  S.  354,  32  Sup.  Ct 
164,  56  L.  Ed.  231,  27  Am.  Bankr.  Rep. 
492. 

69.  Property  held  under  executory  or 
option  contracts  of  sale.— Property  de- 
livered to  the  bankrupt  under  a  con- 
tract of  lease  with  an  option  to  pur- 
chase it  on  making  certain  specified 
payments,  the  title  meanwhile  to  re- 
main in  the  lessor  or  vendor,  but  which 
has  not  been  paid  for  at  the  time  of 
bankruptcy,  does  not  vest  in  the  trus- 
tee, but  may  be  claimed  from  him  by 
the  vendor,  or  its  proceeds  if  sold. 
Colonial  Trust  Co.  v.  Thorpe    (O.   d 
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[  Fed.  300,  27  Am.  Bankr. 
[d  re  Kay- Tee  Film  £x- 
C.  1911)  183  Fed.  140; 
erican  Trust  &  SaT.  Bank 
Fed.  276,  92  C.  C.  A.  194, 
kr.  Bep.  533.  If  aome  of 
8  have  been  made,  while 
□  default,  and  the  lessor 
■mpted  to  forfeit  the  con- 
ike  the  propertj,  the  trus- 
Itruptcy  may  tender  the 
niniOB  due  under  thd  Cod- 
acquire  title  to  the  prop- 
Palatable  DistQIed  Water 
907)  154  Fed.  531,  18  Am. 
>.  833.  In  determining 
:ract  with  retail  desler,  ad- 
akrupt,  was  one  of  agency 
aent,  or  sale  with  rescrva- 
,  the  court  must  consider 
intended,  and  the  manner 
partlea  carried  it  out.  In 
Home  &  Hotel  Supply  Co. 
t  226  Fed.  840. 
ods  were  delivered  to  a 
memorandum,  the  under- 
Qg  that,  if  he  signified  his 
>p  them  within  thirty  days 
7,  they  should  be  charged 
erwJae  they  should  he  re- 
contract  was  one  of  de- 
iption  to  purchase,  and  the 
ed  in  the  aelter  until  the. 
it  the  boyer's  option,  so 
)  becoming  bankrupt,  the 
^ntiUed  to  a  return  of  aU 
as  had  been  delivered  to 
t  within  thirty  days  before 
the  petition  in  bankruptcy. 
Her  (D.  O.  1B07I  IHS  Fed. 
Bankr.  Rep.  800.  But  see 
r  &.  Brown  (D.  G.  1905) 
es.  14  Am.  Bankr.  Rep. 
e  other  hand,  where  prop- 
reted  to  the  bankrupt  on 
at  ttiat  he  is  to  put  it  into 
t  and  try  it  for  a  limited 
at  he  sbaU  have  the  privi- 
rning  it  if  it  proves  unsat- 
is  a  sale  with  privilege  of 
id  return,  under  which  the 
to  the  bankrupt  on  deliv- 
subject  to  be  divested  if  be 
to  return  the  goods,  and 
e  seller  cannot  reclaim  the 
the  trustee  but  simply  be- 
ditor  for  the  price.  In  re 
D.  1907)  161  Fed.  808. 18 
Rep.  483.  But  compare 
licb  Rubber  Refining  Co. 
5)  139  Fed.  201,  15  Am. 
72.  Where  a  wholesaler 
merchant  a  large  assort- 
Is  of  a  certain  line,  and  the 
ects  those  which  he  wiahes 
places  them  in  his  stock, 
he  rest  separate,  in  their 
lages,  and  marks  them  to 
,  the  transaction,  so  far 
he  goods  to  be  returned,  is 
and  return,"  but  a  bail- 
lose  goods  may  be  reclaim- 
eller  from   the   merchant's 
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trustee  in  bankroptcy.  In  re  Ulller  A 
Brown  (D.  C.  1905)  135  Fed.  871,  14 
Am.  Bankr.  Bep.  443.  The  vendor  it 
entitled  to  reclaim  property  wliich  was 
to  be  paid  for  when  installed,  but  which 
had  not  been  installed  or  even  unpack- 
ed when  bankruptcy  intervened,  aa  the 
title  had  nut  passed  from  him.  Prid- 
more  v.  Puffer  Mfg.  Co.  (C.  0.  A. 
1908)  163  Fed.  496,  20  Am.  Bankr. 
Rep.  861.  If  the  bankrupt  wrongfully 
gets  possession  of  property  which  was 
not  to  be  delivered  to  him  ontil  paid 
for,  and  mingles  it  with  his  own  goods 
of  like  kind,  the  seller  will  be  entitled 
to  recover  from  the  trustee  in  bank- 
ruptcy the  value  of  so  much  of  bis 
property  as  came  into  the  trustee's 
hands.  Erie  B.  Co.  v.  Dial  (1905)  140 
Fed.  689,  72  C.  C.  A.  183,  15  Am, 
Bankr.  Rep.  550.  But  otherwise, 
where  the  goods  are  delivered  to  tbe 
purchaser  to  be  sold  by  him  in  the 
usual  course  of  his  business,  and  tbe 
seller  attempts  to  reserve  title  until 
payment  with  the  right  to  take  posses- 
sion at  any  time,  such  a  contract  being 
fraudulent  and  void  as  against  pur- 
rhaaera  and  creditors.  In  re  RasmuS' 
sen's  Estate  (D.  C.  1905)  136  Fed.  704, 
13  Am.  Bankr.  Rep.  462.  Tbe  trustee 
acquires  no  title  to  land,  the  contract 
for  which  tbe  bankrupt  has  forfeited 
before  the  bankruptcy,  for  failure  of 
performance  on  his  part.  Norton  ▼. 
Hood  (1888)  124  U.  8.  20,  8  Sup.  Ct 
357,  31  L.  Ed.  264. 

70.  Properly  procured  by  bankripl 
by  fraud.— If  oue  obtains  goods  from 
another  on  credit,  with  no  intention  of 
paying  for  tbem,  or  at  least  with  no 
reaaonabie  expectation  of  being  able  to 
pay  for  them,  and  the  sale  was  induced 
by  bia  false  and  fraudulent  representa- 
tions as  to  his  financial  condition,  on 
which  the  seller  relied,  or  would  not 
have  been  made  but  for  his  fraudulent 
concealment  of  his  insolvency,  the  sell- 
er has  the  right  to  rescind  the  sale  and 
recover  bia  property,  and  this  right  is 
not  lost  by  tbe  bankruptcy  of  the  piir- 
chaaer.  Though  the  latter  has  a  title 
to  the  good  a,  and  though  this  title  pass- 
es to  his  trustee  in  bankruptcy,  It  is  no 
more  than  a  defeasible  title,  and  if  the 
goods  have  not  lost  their  identity  nor 
ceased  to  be  distinguishable  from  oth- 
ers, tbe  seller  ma;  follow  them  into  tbe 
hands  of  the  trustee  in  bankruptcy  and 
reclaim  and  recover  them.  Donaldson 
V.  Forwell  (1876)  93  U.  S.  631,  33  L. 
Ed.  993;  Montgomery  v.  Bucyrus  Ma- 
chine Works  (1876)  92  U.  S.  257.  23 
L.  Ed.  666;  In  re  Midland  Motor  Co. 
(1916)  224  Fed.  368.  140  C.  C.  A.  54; 
In  re  New  York  Commercial  Co.  (C  C. 
1915)  228  Fed.  120;  In  re  Gold  (C.  C.  A 
1013)  210  Fed.  410;  In  re  Watmough 
(D.  C.  1913)  210  Fed.  630;  In  le  Benry 
Siegel  Co.  (D.  C.  1915)  223  Fed.  360;  In 
re  Selmon  Heating  So  Plumbing  Co.  (D. 
C.  1013)  203  Fed.  777;  Halsey  v.  Dia- 
mond Distilleries  Co.   (1^11)  191  Fed. 
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496,  112  G.  G.  A.  142,  27  Am.  Bankr. 
Rep.  333;  Bloomingdale  v.  Empire 
Rubber  Mfg.  Co.  (D.  C.  1902)  114  Fed. 
1016,  8  Am.  Bankr.  Rep.  74;  In  re  J. 
S.  Patterson  &  Co.  (D.  C.  1903)  126 
Fed.  562,  10  Am.  Bankr.  Rep.  748;  In 
re  Salmon  (D.  C.  1906)  145  Fed.  649, 
16  Am.  Bankr.  Rep.  623;  William  Open- 
hym  &  Sons  v.  Blake  (C.  C.  A.  1907) 
157  Fed.  536,  19  Am.  Bankr.  Rep.  639; 
Haywood  Co.  v.  Pittsburgh  Industrial 
Iron  Works  (D.  C.  1908)  163  Fed.  799, 
19  Am.  Bankr.  Rep.  780;  In  re  Mc- 
Peck  (1900)  2  Nat.  Bankr.  News,  172; 
Davis  ▼.  Stewart  (C.  C.  1881)  8  Fed. 
803;  Donaldson  v.  Farwell  (O.  C.  1873) 
Fed.  Cas.  No.  3,983;  Purviance  v.  Un- 
ion Nat  Bank  (C.  C.  1873)  8  N.  B.  R. 
447,  Fed.  Cas.  No.  11,475;  Goodyear 
Rubber  Co.  ▼.  Schreiber  (1902)  29  Wash. 
94,  69  Pac.  648;  Richardson  v.  Vick 
(1910)  125  Tenn.  532,  145  S.  W.  174.  • 
The  seller  may  recover  the  proceeds  of 
the  goods  if  they  have  been  sold  by  the 
trustee  in  bankruptcy,  provided  the 
money  arising  from  the  sale  of  those 
particular  goods  can  be  distinguished 
from  other  funds  in  his  hands.  Gil- 
lespie V.  J.  C.  Piles  &  Co.  (1910)  178 
Fed.  886,  102  C.  C.  A.  120,  24  Am. 
Bankr.  Rep.  502;  In  re  Weil  (D.  C. 
1901)  111  Fed.  897,  7  Am.  Bankr.  Rep. 
90.  This  right  of  reclamation  on  the 
part  of  a  defrauded  vendor  is  not  af- 
fected by  the  1910  amendment  to  the 
bankruptcy  act,  giving  the  trustee  in 
bankruptcy  the  rights  and  remedies  of 
a  creditor  holding  a  lien.  In  re  J.  S. 
Appel  Suit  &  Cloak  Co.  (D.  C.  1912) 
198  Fed.  322,  28  Am.  Bankr.  Rep.  818. 
Compare  In  re  Whatley  Bros.  (D.  C. 
1912)  199  Fed.  326,  29  Am.  Bankr. 
Rep.  64.  And  although  an  attachment 
levied  within  four  months  before  bank- 
ruptcy is  avoided  by  the  adjudication, 
yet  if  a  creditor  takes  this  method  of 
recovering  the  goods  from  his  fraudu- 
lent vendee,  and  pursues  his  process 
through  a  long  and  costly  litigation  for 
several  'years,  without  interference  on 
the  part  of  the  trustee,  it  will  be  too 
late  for  the  latter  to  have  the  attach- 
ment vacated.  Jacobsonv.  Sims  (1877) 
60  Ala.  185. 

An  unpaid  seller  of  goods,  who  was 
induced  to  sell  and  deliver  them  to  the 
bankrupt  by  the  latter's  false  and 
fraudulent  representations,  and  who  de- 
sires to  rescind  the  sale  and  reclaim 
the  goods  from  the  hands  of  the  trus- 
tee in  bankruptcy,  must  act  with  rea- 
sonable promptness.  In  re  Mertens  (D. 
C.  1904)  131  Fed.  507,  12  Am.  Bankr. 
Rep.  698.  And  he  must  sustain  the 
burden  of  proving  by  clear  and  satis- 
factory evidence  all  the  essential  ele- 
ments of  his  case,  particularly  the  al- 
leged false  representation  or  conceal- 
ment, its  influence  in  inducing  him  to 
make  the  sale,  and  the  buyer's  knowl- 
edge of  his  own  financial  condition  and 
the  seller's  ignorance  of  it.  In  re  K. 
Marks  &  Co.  (1914)  218  Fed.  453,  134 
C.  C.  A.  253;  In  re  Davis  (D.  C.  1901) 


112  Fed.  294,  7  Am.  Bankr.  Rep.  276; 
In  re  O'Connor  (D.  C.  1901)  112  Fed. 
666,  7  Am.  Bank^  Rep.  428;  In  re  Stew- 
art (D.  C.  1910)  178  Fed.  463,  24 
Am.  Bankr.  Rep.  474;  In  re  Rose  (D. 
C.  1905)  135  Fed.  888,  14  Am.  Bankr. 
Rep.  345;  In  re  American  Knit  Goods 
Mfg.  Co.  (D.  C.  1907)  155  Fed.  906,  19 
Am.  Bankr.  Rep.  212.  Where  the  sell- 
er of  goods  to  a  bankrupt  elected  to  re- 
scind for  fraud,  it  was  not  bound  to  re- 
turn to  the  bankrupt's  trustee  the 
amount  received  beyond  the  purchase 
price,  which  amount  would  have  been 
greater  than  the  value  of  the  goods  re- 
turned. In  re  Underwood  &  Daniel  (D. 
C.  1914)  215  Fed.  279;  In  re  Midland 
Motor  Co.  (1915)  224  Fed.  368,  140  C. 
C.  A.  54.  After  the  bankruptcy  of  the 
buyer,  who  had  wrongfully  rejected  the 
goods,  the  seller  cannot  reconsider  his 
previous  refusal  of  a  rescission  and 
thereby  revest  the  title  in  himself. 
Murphy  v.  John  Hofman  Co.  (N.  Y. 
1915)  100  N.  E.  101,  reversing  judg- 
ment (1913)  141  N.  Y.  S.  900,  157  App. 
Div.  88.  Where  a  seller  in  one  state 
delivered  goods  to  a  buyer  in  another 
state,  title  thereto,  as  between  the  sell- 
er and  the  trustee  in  bankruptcy  of  the 
buyer,  is  governed  by  the  laws  of  the 
state  of  the  buyer.  In  re  O'Callaghan 
(D.  C.  1914)  225  Fed.  133. 

As  to  real  estate,  if  the  bankrupt  has 
been  the  recipient  of  a  conveyance 
made  in  fraud  of  the  creditors  of  the 
grantor,  although  such  a  conveyance  is 
voidable  at  the  instance  of  those  cred- 
itors, yet,  as  between  the  grantor  and 
grantee  (the  bankrupt)  it  operates  to 
pass  title  to  the  latter,  and  hence  it 
gives  him  an  estate  which  he  must  in- 
clude in  his  schedule  and  which  will 
vest  in  his  trustee.  In  re  O'Bannon 
(D.  C.  1868)  2  N.  B.  R.  15,  Fed.  Gas. 
No.  10,394;  Aiken  v.  Edrington  (C. 
C.  1876)  15  N.  B.  R.  271,  Fed.  Cas. 
No.  111. 

71.  — —  Essential  elements  of  fraud. 

—To  entitle  a  defrauded  vendor  to  the 
right  of  reclamation  spokeii  of  above, 
some  decisions  hold  it  necessary  to 
show  that  the  purchaser  was  insolvent 
at  the  time  of  the  purchase.  In  re  SoL 
Aarons  &  Co.  (C.  C.  A.  1912)  193  Fed. 
646,  28  Am.  Bankr.  Rep.  399.  Others 
hold  that  this  is  not  essential  where, 
specific  false  statements  as  to  assets 
and  concealment  of  debt  are  brought 
home  to  the  purchaser  and  shown  to 
have  induced  the  sale.  In  re  Bendall 
(D.  C.  1910)  183  Fed.  816,  25  Am. 
Bankr.  Rep.  698;  Grant  v.  Feldman 
(1912)  171  lU.  App.  473.  The  pur- 
chaser must  have  had  an  actual  inten- 
tion jiot  to  pay  for  the  goods  when  he 
acquired  them.  In  re  Sol.  Aarons  &  Co. 
(1912)  193  Fed.  646.  113  C.  C.  A.  514, 
28  Am.  Bankr.  Rep.  399;  In  re  Levi 
Sc  Pickard  (D.  C.  1906)  148  Fed.  654, 
16  Am.  Bankr.  Rep.  756.  CONTRA, 
no  such  actual  intention  is  necessary 
if  he  knew  at  the  time  that  he  could 
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not  then  pay  for  them  and  had  no  rea- 
sonable expectation  of  ever  being  able 
to  do  80.  In  re  Hamilton  Furniture  & 
Carpet  Co.  (D.  C.  1902)  117  Fed.  774, 
9  Am.  Bankr.  Rep.  65;  In  re  Berg  (D. 
C.  1910)  183  Fed.  885,  26  Am.  Bankr. 
Rep.  170. 

It  is  a  sufficient  case  of  fraud  if  the 
purchaser  merely  conceals  his  insol- 
vency or  financial  embarrassment,  be- 
ing well  aware  of  it  himself.  In  re 
Spann  (D.  C.  1910)  183  Fed.  819,  25 
Am.  Bankr.  Rep.  551.  CONTRA,  In 
re  Davis  (D.  C.  1901)  112  Fed.  294,  7 
Am.  Bankr.  Rep.  276.  Where  the  cred- 
itor sold  goods  to  the  bankrupt  in  an 
assumed  name,  extending  credit  to  the 
man  rather  than  to  the  name,  the  bank- 
rupt cannot  be  said  to  have  obtained 
the  goods  by  fraud  merely  because  he 
did  not  disclose  his  true  name.  In  re 
McUlta  <D.  C.  1911)  189  Fed.  250,  26 
Am.  Bankr.  Rep.  480.  The  false  rep- 
resentations or  statements  must  have 
been  made  to  the  particular  vendor,  and 
it  is  not  enough  for  him  to  show  a  gen- 
eral scheme  to  defraud  creditors.  In 
re  O'Connor  <D.  C.  1901)  112  Fed. 
666,  7  Am.  Bankr.  Rep.  428.  Where 
goods  were  sold  to  a  bankrupt  on  cred- 
it, the  seller  relying  entirely  on  a  com- 
mercial rating  which  was  based  on  in- 
formation given  by  the  bankrupt  orally 
to  the  commercial  agency's  representa- 
tive, which  was  false,  the  seller  was 
entitled  to  reclaim  the  goods.  In'  re 
Johnson  (D.  C.  1913)  208  Fed.  164. 
The  seller  will  have  no  right  to  re- 
scind the  sale  and  reclaim  the  goods 
if  he  delivered  them  with  knowledge 
that  the  buyer  y^&s  in  failing  circum- 
stances. In  re  Sweeney  (1909)  168 
Fed.  612,  94  C.  C.  A.  90,  21  Am. 
Bankr.  Rep.  866.  Or  if  he  fairly  un- 
derstood the  bankrupt's  financial  con- 
dition. Id  re  Hess  (D.  C.  1905)  138 
Fed.  954,  14  Am.  Bankr.  Rep.  635.  Or 
where  he  admits  that  he  might  have 
sold  the  goods  if  the  representations 
claimed  had  not  been  made.  In  re  Da- 
vis (D.  C.  1901)  112  Fed.  294,  7  Am. 
Bankr.  Rep.  276.  Where  the  seller 
continues  to  rely  for  a  period  of  three 
months  on  financial  statements  of  the 
bankrupt,  satisfactory  when  made,  this 
is  not  necessarily  such  negligence  as  to 
preclude  him  from  rescinding  the  sale. 
Jn  re  J.  S.  Patterson  &  Co.  (D.  C. 
1903)  125  Fed.  562,  10  Am.  Bankr. 
Rep.  748.  Where  a  bankrupt,  at  the 
time  of  purchasing  certain  materials 
from  claimant  on  cash  terms,  intended 
to  pay  promptly,  and  reasonably  ex- 
pected to  be  able  to  do  so,  the  seller 
was  not  entitled  to  a  preference  on  the 
theory  that  the  purchase  was  fraudu- 
lent. Cincinnati  Ry.  Supply  Co.  t. 
Hartlieb  (1914)  214  Fed.  177, 130  C.  C. 
A.  525. 

72.  Property  sold  by  bankrupts- 
Property  actually  sold  or  assigned  by 
the  bankrupt,  without  fraud,  before  the 
adjudication,  and  the  title  to  which  has 
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passed,  cannot  be  daimed  or  recovered 
by  the  trustee  nor  retained  by  him,  as 
against  the  purchaser,  if  it  comes  into 
his  possession.  Rode  &  Horn  v.  Phipps 
(1912)  195  Fed.  414,  115  C.  C.  A.  316, 
27  Am.  Bankr.  Rep.  827;  Pyle  v.  Texas 
Transport  &  Terminal  Co.  (D.  C.  1911) 
192  Fed.  725,  27  Am.  Bankr.  Rep.  225; 
Lovell  V.  Isidore  Newman  &  Son  (C.  C. 
A.  1912)  192  Fed.  753,  27  Am.  Bankr. 
Rep.  746;  Scammon  v.  Bowers  (D.  C. 
1873)  Fed.  Cas.  No.  12,431;  Green  v. 
Hohnes  (1878)  125  Mass.  46,  note; 
Gill  V.  BeU's  Knitting  Mills  (1908)  128 
App.  Div.  691,  113  N.  T.  Supp.  90; 
Carr  v.  PhilUps  (1878)  39  Mich.  319; 
Hall  V.  Keating  Implement  &  Machine 
Co.  (1903)  33  Tex.  Civ.  App.  526,  77 
S.  W.  1054;  Eason  v.  Garrison  &  Kelly 
(1904)  36  Tex.  Civ.  App.  574.  82  S.  W. 
800.  But  those  acquiring  rights  to  the 
.bankrupt's  property  subsequent  to  the 
adjudication  are  not  bona  fide  purchas- 
ers, at  least  where  they  had  knowledge 
of  sufficient  facts  to  put  them  on  in- 
quiry. Hull  V.  Burr  (1911)  61  Fla.  625, 
55  South.  852.  Property  of  a  partner- 
ship contributed  by  its  members  to  the 
capital  of  another  partnership  of  which 
they  became  members  held  to  have 
passed  to  the  new  partnership  and  to 
be  subject  to  its  debts  in  bankruptcy 
as  against  the  trustee  of  the  former 
owner  and  its  members.  Warner  v. 
Grafton  Woodworking  Co.  (1913)  210 
Fed.  12,  126  C.  C.  A.  592.  If  the 
transfer  constituted  a  voidable  prefer- 
ence, the  remedy  of  the  trustee  is  by 
action,  but  meanwhile  the  purchaser  is 
entitled  to  the  possession  of  the  prop- 
erty. In  re  Blake  (D.  C.  1909)  171 
Fed.  298,  22  Am.  Bankr.  Rep.  612.  A 
bankrupt's  trustee  is  vested  with  all 
the  rights,  remedies,  and  powers  of  a 
judgment  creditor  having  an  execution 
returned  unsatisfied,  and  may  set  aside 
a  fraudulent  transfer  and  apply  the 
proceeds  to  the  payment  of  debts.  In 
re  Downing  (1912)  201  Fed.  93,  119 
C.  C.  A.  431,  affirming  order  (D.  C. 
1912)  192  Fed.  683;  Globe  Bank  & 
Trust  Co.  V.  Martin  (1915)  236  U.  S. 
288.  35  Sup.  Ct.  377,  59  L.  Ed.  583; 
Buttz  V.  James  (N.  D.  1916)  166  N.  W. 
547.  Proceeds  of  the  insurance  on  a 
building  on  land  conveyed  to  insured  in 
fraud  of  the  grantor's  creditors  do  not 
take  the  place  of  the  property  destroy- 
ed by  fire,  and  the  trustee  in  bankrupt- 
cy of  the  grantor  may  not  recover 
them.  Trenholm  v.  Klinker  (Miss. 
1914)  66  So.  738. 

An  adjudication  in  bankruptcy  oper- 
ates to  dissolve  the  lien  of  an  execa- 
tion  levied  within  four  months  prior 
thereto,  but  if  a  sale  has  been  held  un- 
der an  execution  and  the  property  deliv- 
ered to  the  purchaser  at  such  sale,  his 
title  is  not  affected  by  the  subsequent 
adjudication  of  the  debtor,  and  the  lat- 
ter's  trustee  cannot  take  the  property 
from  him.  In  re  Weitzel  (D.  C.  1011) 
191  Fed.  463,  27  Am.  Bankr.  Rep.  370; 
Nelson  v.  Svea  Pub.  Co.  (D.  C.  1910) 
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178  Fed.  136.  The  same  rule  applies 
where  a  sale  has  been  made  under  a 
chattel  mortgage.  Stewart  v.  Piatt 
(1879)  101  U.  S.  731,  26  L.  Ed.  816. 

73.  -»-  Delivery  and  passing  of  ti- 

tle^-As  between  the  trustee  in  bank- 
ruptcy and  one  claiming  to  have  pur- 
chased property  from  the  bankrupt,  the 
question  whether  title  had  passed  be- 
fore the  adjudication  in  bankruptcy  de- 
pends on  the  intention  of  the  parties, 
to  be  gathered  from  the  contract,  and 
if  not  expressly  stated,  then  by  infer- 
ence or  presumption  from  its  terms.  In 
re  Clairfield  Lumber  Co.  (D.  C.  1911) 
194  Fed.  181;  Gage  Lumber  Go.  v.  Mc- 
Eldowney  (C.  C.  A.  1913)  207  Fed. 
255,  30  Am.  Bankr.  Rep.  251. 

The  question  whether  title  has  passed 
may  depend  on  the  fact  of  delivery  or 
nondelivery  of  the  goods.  In  re  Na- 
tional Boat  &  Engine  Co.  (D.  C.  1912) 
198  Fed.  407;  Lovell  v.  H.  Hentz  & 
Co.  (C.  C.  1910)  181  Fed.  555;  Allen 
V.  Hollander  (C.  C.  1904)  128  Fed.  159, 
11  Am.  Bankr.  Rep.  753;  Weeks  v. 
Fowler  (1902)  71  N.  H.  518,  53  Atl 
543.  Whether  delivery  of  property 
sold  by  a  bankrupt  was  sufficient  to 
pass  the  title  is  to  be  determined  by  the 
law  of  the  state.  In  re  Waite-Robbins 
Motor  Co.  (D.  C.  1911)  192  Fed.  47, 
27  Am.  Bankr.  Rep.  541.  Where  a  buy- 
er of  a  hop  crop  at  a  specified  price 
per  pound,  to  be  delivered  by  the  seller 
at  a  railroad  station,  inspected,  weigh- 
ed, and  accepted  a  part  of  the  crop  at 
the  buyer's  ranch  before  bankruptcy  of 
the  seller,  title  passed,  as  to  such  part 
of  the  crop,  as  against  the  seller's  trus- 
tee in  bankruptcy.  Williamson  v.  Rich- 
ardson (1913)  205  Fed.  245,  123  C.  O. 
A.  427.  Transfer  of  logs  cut  from  a 
dpbtor's  homestead  under  an  oral  agree- 
ment held  to  have  been  followed  by  an 
immediate  delivery  and  change  of  pos- 
session as  against  the  trustee  in  bank- 
ruptcy, within  Rev.  Codes  Idaho,  § 
3170.  In  re  McCartney  (D.  C.  1914) 
218  Fed.  717.  Where  bankrupts  had 
set  aside  cotton,  and  weighed,  marked, 
and  shipped  it  to  a  steamship  for  a  pur- 
chaser's account  before  bankruptcy, 
held,  that  there  was  a  delivery  whereby 
it  passed  beyond  the  control  of  the 
bankrupt.  Hiller  v.  Comille  &  De 
Blonde  (C.  C.  A.  1915)  228  Fed.  670. 
Where  complainant  purchased  lumber 
from  the  bankrupt  to  be  manufactured, 
making  advances  thereon,  title  to  lum- 
ber sawed  and  piled  in  the  millyards, 
intended  by  the  bankrupt  to  be  applied 
to  the  contract  at  the  time  bankruptcy 
intervened,  had  not  passed  to  complain- 
ant, so  as  to  entitle  it  to  recover  the 
value  thereof  as  against  the  bankrupt's 
trustee.  Gage  Lumber  Co.  v.  McBl- 
downey  (1913)  207  Fed.  255,  124  C.  O. 
A.  641,  reversing  decree  In  re  Clairfield 
Lumber  Co.  (D.  C.  1911)  194  Fed.  181. 

In  the  case  of  personal  property,  sold 
by  the  bankrupt  to  a  third  person  be- 
fore the  adjudication,  the  title  may  pass 
by  delivery  of  the  key  to  a  room  where 


the  goods  are  stored.  In  re  Cole  (D.  O. 
1909)  171  Fed.  297,  22  Am.  Bankr. 
Rep.  611.  Or  by  the  delivery  of  ware- 
house receipts  covering  the  property  in 
question. ;  Taney  v.  Penn  Nat.  Bank 
(1911)  187  Fed.  689,  109  C.  C.  A.  437; 
Chicago  Title  &  Trust  Co.  v.  First  Nat 
Bank  (1912)  174  lU.  App.  339. 

In  the  case  of  land,  the  title  may  be 
considered  as  passing  upon  the  delivery 
of  a  deed  to  the  purchaser.  Mason  v. 
Perkins  (1904)  180  Mo.  702,  79  S.  W. 
683,  103  Am.  St.  Rep.  591;  Congleton 
v.  Schreihofer  (N.  J.  Bq.  1903)  54 
Atl.  144.  Where  a  bankrupt  corpora- 
tion was  engaged  in  conducting  a  sani- 
tarium, and  title  to  the  building  and  the 
furniture  therein  had  previously  been 
vested  in  the  same  person,  who  con- 
veyed the  personal  property  to  the 
bankrupt,  and  the  real  estate  later  to 
another  corporation,  which  was  organ- 
ized at  the  time  for  the  purpose  of 
holding  the  same,  and  such  corporation 
executed  a  mortgage  thereon,  and  nei- 
ther the  deed  nor  the  mortgage  con- 
tained any  reference  to  the  personal 
property,  nor  to  the  purpose  for  which 
the  realty  ,was  used,  held,  that  neither 
conveyed  the  furniture  as  fixtures,  the 
title  thereto  having  been  previously 
vested  in  the  bankrupt.  In  re  Dr.  Rie- 
gel  Sanitarium  Co.  (D.  C.  1913)  206 
Fed.  319. 

A  conveyance  of  real  property  which 
is  intended  as  security  only,  though  in 
form  an  absolute  deed,  is  no  more  than 
a  mortgage,  and  though  it  creates  an 
enforceable  lien,  yet  the  property  it- 
self is  an  asset  of  the  mortgagor's  es- 
tate in  bankruptcy.  In  re  Moore  (D.  C. 
1906)  146  Fed.  187,  17  Am.  Bankr. 
Rep.  164.  In  the  case  of  a  mortgage 
regular  in  form,  the  mortgagee  is  not 
generally  entitled  to  uncollected  rents, 
but  they  must  go  to  the  trustee  in  bank- 
ruptcy. In  re  Dole  (D.  C.  1901)  110 
Fed.  926,  7  Am.  Bankr.  Rep.  21;  El- 
more V.  Symonds  (1903)  183  Mass.  321, 
67  N.  E.  314. 

74.  Goods  pledged  by  bankrupts- 
Goods  pledged  by  the  bankrupt  to  se- 
sure  a  debt  or  claim,  supposing  that 
there  is  nothing  fraudulent  or  prefer- 
ential in  the  contract,  are  equally  be- 
yond the  reach  of  the  trustee,  who  can 
recover  them  and  make  them  available 
as  assets  only  on  condition  of  redeem- 
ing from  the  pledge.  In  re  Dreuil  & 
Co.  (D.  C.  1913)  205  Fed.  573,  31  Am. 
Bankr.  Rep.  69;  Bank  of  Brodhead  v. 
Smith  (1912)  199  Fed.  703,  118  C.  C. 
A.  141;  Lovell  v.  Isidore  Newman  & 
Son  (1912)  192  Fed.  753,  113  C.  C.  A. 
39,  27  Am.  Bankr.  Rep.  746;  In  re 
Macauley  (D.  C.  1907)  158  Fed.  322, 
18  Am.  Bankr.  Rep.  459;  Van  Kirk  v. 
Vermont  Slate  Co.  (D.  C.  1905)  140 
Fed.  38,  15  Am.  Bankr.  Rep.  239; 
Bush  V.  Export  Storage  Co.  (C.  O. 
1904)  136  Fed.  918,  14  Am.  Bankr. 
Rep.  138;  Lamb  v.  Hall  (1905)  147 
Cal.  44,  81  Pac.  288;  King  v.  Cram 
(1904)  185  Mass.  103,  69  N.  E.  1049. 
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See  Bank  of  North  America  t.  Penn 
Motor  Car  Co.  (1912)  235  Pa.  194,  83 
Atl.  622;  Commercial  Nat.  Bank  y. 
HiUer  (C.  C.  A.  1914)  211  Fed.  337. 
But  the  bailment,  to  have  this  effect, 
must  be  in  all  respects  valid  and  bind- 
ing under  the  laws  of  the  state,  and  if 
an  actual  change  of  possession  is  nee* 
essary  to  constitute  a  valid  pledge,  the 
claimant  must  be  able  to  show  that  this 
has  taken  place,  or  else  he  cannot  hold 
the  goods  as  against  the  trustee  in 
bankruptcy  of  the  pledgor.  In  re  Geb- 
bie  &  Co.  (D.  C.  1909)  167  Fed.  609, 
21  Am.  Bankr.  Rep.  694;  Fourth  Street 
Nat.  Bank  v.  Millbourne  Mills  Co.*8 
Trustee  (1909)  172  Fed.  177,  96  C.  C. 
A.  629,  22  Am.  Bankr.  Rep.  442;  In 
re  A.  P.  Wilson  &  Co.  (D.  C.  1910) 
176  Fed.  652,  23  Am.  Bankr.  Rep.  907; 
Godwin  v.  Murchison  Nat.  Bank  (1907) 
145  N.  C.  320,  59  S.  E.  154,  17  L.  R.  A. 
(N.  S.)  935;  French  v.  White  (1905) 
78  Vt  89,  62  AtL  35,  2  L.  R.  A.  (N.  S.) 
804,  6  Ann.  Cas.  479;  Goodrich  v. 
Dore  (1907)  194  Mass.  493,  80  N.  E. 
480.  See  In  re  Zinner  (CCA.  1912) 
202  Fed.  197,  29  Am.  Bankr.  Rep.  860; 
In  re  Shulman  (D.  C  1913)  206  Fed. 
129,  30  Am.  Bankr.  Rep.  238;  In  re 
Stiger  (D.  C  1913)  202  Fed.  791.  A 
pledge  of  certain  warehouse  receipts 
for  whisky  belonging  to  a  corporation 
executed  first  by  one  who  was  per- 
mitted to  act  as  president  of  the  cor- 
poration, though  not  duly  elected,  and 
afterwards  renewed  by  him  when  he 
had  been  elected  president,  held  valid  as 
against  the  corporation's  trustee  in 
bankruptcy.  .  In  re  Miller  Pure  Rye 
Distilling  Co.  of  Pennsylvania  (1914) 
214  Fed.  189,  130  C  O.  A.  537. 

75.  Equitable  rights  of  third  persons, 

—A  trustee  in  bankruptcy  takes  the 
property  of  the  bankrupt  subject  dot 
only  to  specific  liens,  but  also  to  equi- 
ties in  favor  of  third  persons,  whether 
arising  out  of  the  act  of  the  bankrupt 
or  by  operation  of  law,  which  are  not 
invalid  as  to  creditors.  In  re  Sher- 
woods  (C  C  A.  1913)  210  Fed.  754; 
Triumph  Electric  Co.  v.  Patterson  (C 
C  A.  1914)  211  Fed.  244;  Gage  Lum- 
ber Co.  V.  McEldowney  (C.  C  A.  1913) 
207  Fed.  255,  30  Am.  Bank.  Rep.  251; 
In  re  M.  E.  Dunn  &  Co.  (D.  C  1912) 
393  Fed.  212,  28  Am.  Bankr.  Rep.  127; 
In  re  McConnell  (D.  C.  1912)  197  Fed. 
438,  28  Am.  Bankr.  Rep.  659;  Good- 
ncugh  Mercantile  &  Stock  Co.  v.  Gallo- 
way (D.  C  1909)  171  Fed.  940,  22 
Am.  Bankr.  Rep.  803;  In  re  Chan  tier 
Cloak  &  Suit  Co.  (D.  C  1907)  151 
Fed.  952,  18  Am.  Bankr.  Rep.  498; 
Crosby  v.  Ridout  (1906)  27  App.  D.  C 
481;  Blake  v.  Meadows  (1909)  225  Mo. 
1,  123  S.  W.  868,  30  L.  R.  A.  (N.  S.) 
1;  Kimball  v.  Baker  Land  &  Title  Co. 
(1913)  152  Wis.  441,  140  N.  W.  47. 
See  Hotchkiss  v.  National  City  Bank 
(D.  C  1911)  200  Fed.  287.  A  subcon- 
tractor who  failed  to  perfect  his  lien 
is  not  entitled,  as  against  the  trustee  in 
bankruptcy  of  the  general  contractor, 
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to  a  lien  on  the  balance  due  him,  paid 
into  court  by  the  general  contractor. 
Furst-Kerber  Cut  Stone  Co.  v.  Wells 
(Va.  1914)  81  S.  B.  22. 

One  having  a  claim  against  a  fund  by 
an  equitable  assignment  from  a  bank- 
rupt may  assert  it  against  the  trustee 
in  bankruptcy.     In   re   Hanna    (D.  C. 
1900)  105  Fed.  587,  5  Am.  Bankr.  Rep. 
127.     A  check  on  a   bank  where   the 
drawer  has  sufficient  funds  to  meet  it 
operates  as  an  equitable  assignment  pro 
tanto   of   the   money   as   between  the 
holder  of  the  check  and  the  trustee  in 
bankruptcy  of  the  drawer.     First  Nat 
Bank  v.  Coates   (C   C.  1881)   8  Fed, 
540;    Fourth  Nat   Bank  v.  City  Nat 
Bank    (1873)    68  lU.   39a     But  it  is 
otherwise  if  the  statutory  law  of  the 
state  has  established  a  different  rule. 
In  re  Grive  (D.  C  1907)  151  Fed.  711, 
18  Am.  Bankr.  Rep.  202.    If  the  draw- 
er of  a  draft,  having  no  funds  to  meet 
it  at  the  time  it  is  presented,  afterwards 
makes    a    remittance    for    the    specific 
purpose   of   taking   up    the   draft,   the 
holder  has  an  equitable  claim  upon  the 
fund  thus  set  apart.    Dickey  v.  Harmon 
(C    C    1804)    Fed.    Cas.    No.    3,894; 
Seligman  v.  Wells  (C  C  1880)  1  Fed. 
302.     An  order  given  by  the  bankrupt 
on  his  attorney  directing  the  latter  to 
pay  the  holder  out  of  the  proceeds  of 
notes  collected  by  him  for  the  bankrupt 
constitutes    an    equitable    assignment, 
available  against  the  trustee  in  bank- 
ruptcy.    In  re  Smith  (D.  C  1877)  16 
N.   B.   R.  399,   Fed.   Cas.  No.   12.992. 
And  this  is  true  of  an  order  on  the 
bankrupt's  agent  to  pay  the  holder  out 
of  rents  collected  by  the  agent  for  the 
bankrupt     In  re  OUver  (D.  C  1904) 
132  Fed.  588,  12  Am.  Bankr.  Rep.  694. 
But  a  mere  promise  to  pay  out  of  a 
particular     fund     when    received,    the 
promisor  retaining  control  of  the  fund, 
and  no  notice  being  given  to  the  person 
who  is  to  pay,  does  not  create  any  lien 
or  charge  upon  the  fund  or  any  equity 
in  it.     Ex  parte  Tremont  Nail  Co.  (D. 
C   1877)    16  N.  B.  R.  448,  Fed.  Cas. 
No.  14,168.     Nor  does  an  order  direct- 
ing   an    insurance    agent    to    pay   the 
holder  part  of  an  insurance  loss  due 
to  the  bankrupt,  where  no  notice  is  giv- 
en to  the  insurance  company  and  the 
agent  has  no  authority  from  the  com- 
pany to  comply  with  such  an  order.    In 
re  The  Leader  (D.  C.  1911)  190  Fed. 
624,   26  Am.    Bankr.   Rep.    668.     One 
who  holds  funds  of  the  bankrupt  in  the 
character  of  a  trustee,  or  as  security 
for  his  own  debt,  has  no  power  to  bind 
the  trustee  in  bankruptcy  by  a  promise 
giten  to  a  creditor  to  pay  him  out  of 
the  fund.    In  re  Ballantine  (1911)  186 
Fed.   91,   109  C   C   A.   203,  26  Am. 
Bankr.  Rep.  275.     See  In  re  Kessler 
&  Co.   (D.  C  1908)  165  Fed.  508,  21 
Am.  Bankr.  Rep.  583. 

Where  plaintiff,  being  a  member  of  a 
stock  exchange,  is  in  the  habit  of  exe- 
cuting orders  for  a  brokerage  firm  not 
a  member,  and  the  firm  accepts  orders 
of  customers,  which  it  directs  plaintiff 
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to  execute,  such  caitomers,  though  un- 
known to  plaintiff,  sustain  the  relation 
to  him  of  debtor  and  creditor,  and  he 
will  be  required  to  pay  them  the  funds 
be  may  have  from  their  business  done 
on  the  firm*s  orders,  before  he  pays 
soytiiing  to  the  firm's  trustee  in  bank- 
raptcy.  Doucette  v.  Baldwin  (1907) 
194  Mass.  131,  80  N.  E.  444. 

An  equitable  right  or  claim  in  favor  of 
a  third  person  may  also  grow  out  of  cir- 
cumstances which  would  raise  an  estop- 
pel against  the  bankrupt  to  claim  par- 
ticular property  as  his  own.  Generally, 
Buch  an  estoppel  will  be  equally  effective 
against  the  trusted  in  bankruptcy.  Al- 
dine  Trust  Co.  v.  Smith  (CCA.  1910) 
182  Fed.  449,  25  Am.  Bankr.  Rep.  608. 
And  conversely,  the  trustee  may  claim 
an  estoppel  against  one  who  fails  to  as- 
sert his  claims  at  the  proper  season, 
provided  that  positive  and  clear  loss  has 
resulted.  In  re  Loll  (D.  C  1908)  162 
Fed.  79,  20  Am.  Bankr.  Rep.  548.  But 
the  advantage  derived  from  a  mistake 
made  by  a  bankrupt  when  reducing  to 
writing  a  contract  made  by  him,  is  not 
an  asset  in  the  hands  of  his  trustee, 
for  the  latter  is  not  a  bona  fide  pur- 
chaser for  value  in  such  sense  as  to 
bar  the  reformation  of  the  contract  in 
equity.  Zartman  v.  First  Nat.  Bank 
(1910)  216  U.  S.  134,  80  Sup.  Ct.  368, 
54  L.  Ed.  4ia  But,  on  the  other  hand, 
circumstances  under  which  a  court  of 
equity  might  permit  a  rescission  of  a 
contract  of  sale,  on  the  ground  of  mis- 
take, where  the  parties  could  be  restor- 
ed to  their  original  position,  may  not 
warrant  such  relief  after  the  purchas- 
er has  become  bankrupt  and  the  rights 
of  creditors  have  intervened,  and  espe- 
ciallv  where  the  specific  property  can- 
not be  restored.  In  re  American  Knit 
Goods  Mfg.  Co.  (b.  C  1907)  165  Fed. 
906,  19  Am.  Bankr.  Rep.  212. 

76.  After-acquired  property.— What- 
ever property  vests  in  the  bankrupt  aft- 
er the  date  of  the  adjudication  is  his 
own  and  is  free  from  the  claims  of  the 
trustee  and  the  creditors.  Wilkins  v. 
Tourtellott  (1889)  42  Kan.  176,  22  Pac. 
11;  In  re  UghthaU  (D.  C  1915)  221 
Fed.  791;  Cohen  v.  Bacharach  (C  C 
A.  1916)  229  Fed.  385.  Salary  earn- 
ed by  a  bankrupt  after  adjudication  and 
pending  discharge  does  not  belong  to 
his  estate  unless  affected  by  a  gar- 
nishee levy,  and  prior  assignments  of 
such  salary  to  creditors  are  ineffective. 
In  re  Green  (D.  C.  1914)  213  Fed. 
542;  In  re  GiUespie  (D.  C  1913)  209 
Fed.  1003.  Wages  of  a  bankrupt  earn- 
ed after  adjudication  are  not  properly 
a  part  of  the  assets  to  be  administered. 
Progressive  Building  &  Loan  Co.  t. 
HaU  (1914)  220  Fed.  45,  135  C.  C  A. 
613. 

Rents  accruing  after  the  adjudication 
of  bankruptcy  on  mortgaged  property 
of  the  bankrupt  which  comes  into  the 
possession  of  the  trustee,  and  before 
the  mortgagee  has  taken  such  action 
as  to  entitle  him  to  the  possession  of 
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the  property,  belong  to  the  estate  in 
bankruptcy.  In  re  Dole  (D.  C.  1901) 
110  Fed.  926,  7  Am.  Bankr.  Rep.  21. 
Where  an  item  of  the  bankrupt's  assets 
consists  in  a  judgment  in  his  favor, 
rendered  before  the  adjudication  in 
bankruptcy,  but  which  was  inadvertent- 
ly entered  for  an  amount  less  than  the 
vc^rdict,  and  it  is  amended  by  order  of 
the  court,  after  the  adjudication,  so  as 
to  cover  the  fuU  anlount,  the  trustee  in 
bankruptcy  may  claim  the  full  amount 
of  the  judgment  as  finally  ascertained, 
not  merely  the  sum  for  which  it  was 
entered  originalb'.  Zantzinger  v.  Ribble 
(1872)  36   Md.   32. 

77.  Partnership  and  individual  prop- 
erty.—Where  only  one  partner  of  a  firm 
is  adjudged  a  bankrupt,  the  bankruptcy 
court  does  not  draw  to  itself  the  admin- 
istration of  the  partnership  estate,  ex- 
cept by  consent  of  the  solvent  partner, 
who  is  entitled  to  administer  the  busi- 
ness, accounting  to  the  bankrupt's  trus- 
tee only  for  the  bankrupt's  interest  in 
the  business.  Marnet  Oil  &  Gas  Co.  v. 
Staley  (1914)  218  Fed.  45,  133  C  C  A. 
108.  Intervening  trustee  in  bankrupt- 
cy held  not  entitled  to  the  fund  gar- 
nisheed,  where  it  appeared  that  the 
fund  was  obtained  from  the  assets  of 
the  partnership,  which  had  not  been 
adjudicated  a  bankrupt,  and  not  from 
the  assets  of  the  bankrupt  partner. 
Foot,  Schulze  &  Co.  v.  Porter  (Minn. 
1915)  154  N.  W.  1078.  The  act  of  a 
bankrupt  partner  in  surrendering  to  his 
trustee  property  belonging  to  the  firm 
did  not  enlarge  the  jurisdiction  of  the 
bankruptcy  court  to  administer  the 
partnership  property,  where  the  solvent 
partner  did  not  consent  or  waive  its 
right  to  administer  such  property. 
Marnet  Oil  &  Gas  Co.  v.  Staley  (1914) 
218  Fed.  45,  133  C  C  A.  108. 

On  the  adjudication  of  a  firm  as  a 
bankrupt,  the  assets  of  all  the  partners 
must  be  turned  into  the  proceeding  for 
administration.  Abbott  v.  Anderson 
(1914)  106  N.  E.  782,  265  HI.  285,  af- 
firming judgment  (1914)  184  111.  App. 
598.  An  individual  partner  not  ad- 
judged a  bankrupt  may  be  required  to 
turn  over  his  separate  estate  to  the 
trustee  of  the  firm  in  bankruptcy,  where 
the  partnership  and  individual  estate 
was  not  enough  to  pay  the  partnership 
debts,  where  the  partner  had  not  ob- 
jected that  he  should  have  been  put  in- 
to bankruptcy,  and  where  such  partner 
has  never  objected  to  the  administration 
of  the  firm  property  by  the  trustee. 
Francis  v.  McNeal  (1913)  33  Sup.  Ct. 
701,  228  U.  S.  695,  57  L.  Ed.  1029; 
Id.  (1911)  186  Fed.  481,  108  C.  C  A. 
459.  A  bankruptcy  court  in  proceed- 
ings against  a  partnership  has  no  juris- 
diction to  administer  the  estate  of  an  al- 
leged secret  partner  without  declaring 
him  a  bankrupt  or  finding  him  insolvent. 
In  re  Samuels  (C.  C.  A.  1914)  215 
Fed.  845,  reversing  decree  In  re  Sam- 
uels &  Lesser  (D.  C.  1913)  207  Fed. 
195.     Where   a   partnership    and    one 
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member  individually  are  adjudged  bank- 
rupt, the  bankruptcy  court  may  adminis- 
ter the  other  member's  property  to  the 
extent  necessary  to  pay  partnership 
debts;  Bankr.  Act,  {  5h  (ante,  §  9589), 
being  inapplicable,  and  limited  to  cases 
where  the  partnership  is  not  adjudged 
bankrupt.  Armstrong  v.  Fisher  (1915) 
224  Fed.  97,  139  O.  C.  A.  653.  Where 
a  firm  is  dissolved,  and  a  partner  sells 
his  interest  to  a  copartner,  who  is  ad- 
judged a  bankrupt,  firm  creditors  may 
apply  firm  property  to  payment  of  debts 
in  settlement  of  the  bankrupt's  estate. 
In  re  Young  (D.  0. 1915)  223  Fed.  659. 

II.  ASS&TS  OF   BANKRUPT 
CORPORATION 

78.  Franchises  as  assets^— The  fran- 
chises of  a  bankrupt  corporation  vest 
in  its  trustee  in  bankruptcy,  like  its 
other  property,  and  are  subject  to  sale 
by  him.  Adams  v.  Boston,  H.  &  E.  R. 
Co.  (D.  C.  1870)  4  N.  B.  R.  314,  Fed. 
Cas.  No.  47;  Sweatt  v.  Boston,  H.  & 
E.  R.  Co.  (C.  C.  1871)  5  N.  B.  R.  234, 
Fed.  Cas.  No.  13,684.  But  parties  who 
purchase  the  property  and  franchises 
of  a  corporation  from  iter  assignee  in 
bankruptcy  do  not  thereby  become  its 
corporators  and  acquire  the  corporate 
entity.  Metz  v.  Buffalo,  C.  &  P.  R.  Co. 
(1874)  58  N.  Y.  61,  17  Am.  Rep.  201, 
12  N.  B.  R.  559.  A  water  supply  com- 
pany, engaged  in  the  business  of  obtain- 
ing, transporting,  and  supplying  pure 
water  for  municipal  and  domestic  use, 
is  not  exempt  from  the  operation  of  the 
bankruptcy  law  on  the  ground  of  its  be- 
ing a  quasi  public  corporation  and  sub- 
serving a  public  use,  if  its  franchise  is 
assignable,  so  that  its  functions  might 
be  exercised  by  any  transferee  to  whom 
its  powers  might  pass  through  proceed- 
ings in  bankruptcy.  In  re  New  York 
&  W.  Water  Co.  (D.  C.  190^)  98  Fed. 
711,  3  Am.  Bankr.  Rep.  508. 

79.  Assessment    on    unpaid    stocks— 

W^hen  the  assets  of  a  bankrupt  cor- 
poration are  not  sufficient  to  pay  its 
debts,  the  court  of  bankruptcy  has  pow- 
er and  authority  to  levy  an  aersessmcnt 
upon  the  stockholders  and  call  upon 
them  to  make  good  the  unpaid  balance 
of  their  suhscriptions  to  the  capital 
stock  of  the  company,  to  an  amount  not 
exceeding  in  the  aggregate  the  defi- 
ciency of  the  other  assets  as  compared 
with  the  debts.  Ogilvie  v.  Knox  Coun- 
ty Ins.  Co.  (1859)  22  How.  380,  16  L. 
Ed.  349;  Sanger  v.  Upton  (1875)  91 
U.'  S.  56,  23  L.  Ed.  220;  Scovin  v. 
Thayer  (1881)  105  U.  S.  155,  26  L.  Ed. 
968;  TurnbuU  v.  Payson  (1877)  95  U. 
S.  418,  24  L.  Ed.  437;  In  re  Munger 
Vehicle  Tire  Co.  (1908)  168  Fed.  910, 
94  C.  C.  A.  314,  21  Am.  Bankr.  Rep. 
395;  In  re  Remington  Automobile  & 
Motor  Co.  (1907)  153  Fed.  345,  82  O. 
C.  A.  421,  18  Am.  Bankr.  Rep.  389;  In 
re  Miller  Electrical  Maintenance  Co. 
(D.  C.  1901)  111  Fed.  515,  6  Am. 
Bankr.  Rep.  701;  In  re  Eureka  Furni- 
ture Co.    (D.  C.  1909)   170  Fed.  485, 
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22  Am.  Bankr.  Rep.  395;   In  re  Mon- 
arch Corporation  (1910)  177  Fed.  404, 
24   Am.    Bankr.   Rep.   428;    Glenn    ▼. 
Soule  (C.  C.  1884)  22  Fed.  417;  In  re 
Crystal    Spring    Bottling    Co.    (D.    C. 
1899)  96  Fed.  945,  3  Am.  Bankr.  Bep. 
194;    In  re  RepubUc  Ins.  Co.  (D.   G. 
1873)  Fed.  Cas.  No.  11,704;  Payson  ▼. 
Stoever   (C.   C.   1873)    Fed.  Cas.   No. 
10,863;  Upton  v.  Burnham  (D.  0. 1873) 
Fed.  Cas.  No.  16,799;    Upton  v.  Jack- 
son (C.  G.  1874)  Fed.  Gas.  No.  16,802; 
WUbur  V.   Stockholders   (D.  C.  1878) 
18  N.  B.  R.  178,  Fed-  Gas.  No.  17.636; 
Myers  v.  Seeley  (D.  C.  1874)  10  N.  B. 
R.  411,  Fed.  Cas.  No.  9,994;    Upton  ▼. 
Hansbrough  (D.  G.  1873)  10  N.  B.  R. 
368,   Fed.   Cas.   No.    16,801;    Lane   v. 
Nickerson  (1881)  99  lU.  284.    A  pro- 
vision in  the   subscription  and  in  the 
stock  certificate  that  the  unpaid  balance 
was  to  be  paid  on  the  call  of  the  direc- 
tors "when  ordered  by  a  vote  of  a  ma- 
jority of  the  stockholders  themselves," 
does  not  prevent  the  effectual  exerdse 
of  this  power  by  the  court  of  bankrupt- 
cy.   Upton  V.  Hansbrough  (D.  G.  1873) 
Fed.  Cas.  No.  16,801.    The  directors  of 
the  corporation  cannot  relieve  the  stock- 
holders from  this  liability  by  refusing 
to  issue  a  call;   and  where  the  clxarter 
provided  that  the  company  should   com- 
mence business  with  the  full  amouixt  of 
its  capital  stock  paid  in,  the  fact:     that 
it     actually     commenced     business    is 
enough   for  the   trustee  in  bankrxaptcy 
to  show,  in  an  action  against  stockliold- 
ers  for  unpaid  balances,  without  allow- 
ing   any   call   for    their    subscriptions* 
Rathbone  v.  Ayer  (1903)  84  App-    J)iv. 
186,  82  N.  Y.  Snpp.  235. 

Liability    of   subscribers   for  (mK)aid 
balances^  up  to  the  full  par  value  of 
their  stock,  is  an  asset  of  the  corpora- 
tion itself,  not  a  remedy  available  to 
creditors.    It  is  in  the  character   of  an 
asset  of  the  corporation  that  it   vests 
in  the  trustee  in  bankruptcy,  and  he  is 
thereupon  solely  invested  with  the  right 
to  maintain  actions  against  the   stock- 
holders who  are  in  arrear.     Rathbone 
V.  Ayer   (1903)   84  App.  Div.    XS6.  83 
N.    Y.    Supp.   235;     Stoddard    v.  I^^J 
(1899)  159  N.  Y.  272,  53  N.  Ei.  ^l^ 
45  L.  R.  A.  551,  70  Am.  St  R«t>.  ^^■' 
Stocker  v.  Davidson    (1906)   'T-*  ^^^• 
214,  86  Pac.  136,  118  Am.  St  RcM)|^^*' 
Harris  v.  Wells  (1907)  57  Miaso^-  ■^^^P* 
172,  108  N.  Y.  Supp.  1078;    ^"^^jjVr' 
Kaupisch  Creamery  Co.  (1903)       ^^  J';" 
422,  70  Pac.  286;   In  re  Reming'*:*^? ^"V 
tomobile  &  Motor  Co.  (1907)  1^£  *t:' 
345,  82  G.  C.  A.  421,  18  Am.       ^i^ii 
Rep.    389;     Foote    v.    Greilick         <^^^l; 
166  Mich.  636,  132  N.  W.  473  ^        ^^^^ 
mercial  Bank   of  Augusta  v.  ^^^^^^-Pfiv- 
(1904)  119  Ga.  990,  47  S.  E.  ^^l^tA 
kins  V.  Cowles  (1910)  157  Cal.  ^^^'  Jo? 
Pac.  711,  30  L.  R.  A.  (N.  S.)  2^^'   m 
Am.  St.  Rep.  158;   Babbitt  v.  Ri^^^   Ibe 
C.   1914)    215   Fed.   395.     Wher:«'^  ^^jt 
statute  provides  (as  in  New  Yor^^^i^j^ 
holders  of  stock  in  a  corporatiot*     ^^  |jj. 
is  not  fully  paid  shall  be  persona.  ^^^^  jq 
ble  to  certain  classes  of  credit^' 
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the  extent  of  the  amount  unpaid  on 
their  stock,  this  gives  the  corporation 
itself  no  claim  or  right  of  action  against 
Buch  stockholders,  and  therefore  no 
right  of  action  thereunder  passes  to  the 
trustee  in  bankruptcy  of  the  corpora- 
tion. In  re  Jassoy  Co.  (1910)  178  Fed. 
515,  101  C.  C.  A.  641,  23  Am.  Bankr. 
Rep.  622;  Courtney  v.  Georger  (D.  O. 
1915)  221  Fed.  502.  So,  if  stosk  was 
issued  in  exchange  for  patent  rights  or 
other  property,  and  the  corporation  it- 
self cannot  claim  that  it  was  not  fully 
paid,  neither  can  its  trustee  in  bank- 
ruptcy. Sternbergh  v.  Buryea  Power 
Co.  (C.  C.  A.  1908)  161  Fed.  540,  20 
Am.  Bankr.  Rep.  625.  And  see  In  re 
Beachy  &  Co.  (D.  C.  1909)  170  Fed. 
825,  22  Am.  Bankr.  Rep.  538;  In  re 
Jassoy  Co.  (lOlQ)  178  Fed.  515,  101 
C.  C.  A.  641,  23  Am.  Bankr.  Rep.  622. 

80.  — »  Proceedings  for  assessment 
or  caliw— The  trustee  of  a  bankrupt  cor- 
poration cannot  levy  an  assessment  for 
unpaid  stock  on  his  own  motion;  there 
must  be  either  corporate  action  to  fix 
the  liability  of  the  stockholders  or  a 
judicial  ascertainment  of  their  liability. 
Payson  t.  Brooke  (D.  O.  1874)  Fed. 
Cas.  No.  10,857. 

Where  a  formal  assessment  and  call 
are  necessary,  the  proper  practice  is 
for  the  trustee  to  file  his  petition  in 
the  court  of  bankruptcy,  asking  for  an 
order  directing  him  to  make  an  assess- 
ment and  call  upon  the  unpaid  stock 
of  the  corporation  for  the  purpose  of 
paying  its  debts.  On  th^  hearing  of 
this  petition,  the  court  will  decide  the 
necessary  preliminary  questions,  such 
as  the  question  whether  particular 
stock  has  or  has  not  been  fully  paid, 
whether  the  corporation  is  indebted  in 
excess  of  its  assets,  and  what  is  the 
amount  of  its  indebtedness.  But  the 
order  should  not  be  so  framed  as  to  au- 
thorize the  issue  of  an  execution  against 
any  named  stockholder  for  the  amount 
considered  to  be  due  from  him.  The 
trustee  should  proceed  against  each  in 
a  plenary  action.  In  re  Remington  Au- 
tomobile &  Motor  Co.  <1907)  153  Fed. 
345,  82  C.  C.  A.  421,  18  Am.  Bankr. 
Rep.  889;  citing  Scovill  v.  Thayer 
(1881)  105  U.  8.  143,  26  L.  Ed.  968. 
A  formal  assessment  or  call  is  neces- 
sary only  where  it  is  not  certain  that 
the  whole  amount  of  the  unpaid  subscript 
tions  to  stock  will  be  needed  to  pay  the 
debts  of  the  company,  or  when  no  time 
waer  fixed  for  the  payment  of  the  suc- 
cessive installments  on  the  stock,  but 
they  were  to  be  called  in  by  order  of 
the  directors  from  time  to  time.  Rath- 
bone  T.  Ayer  (1903)  84  App.  Div.  186, 
82  N.  Y.  Supp.  235;  Phoenix  Warehous- 
ing Co.  V.  Badger  (1876)  67  N.  Y.  294; 
Ross-Mehan  Brake  Shoe  Foundry  Co. 
V.  Southern  Malleable  Iron  Co.  (C.  O. 
1896)  72  Fed.  957;  Scovill  v.  Thayer 
(1881)  105  U.  S.  143,  26  L.  Ed.  968; 
Citizens'  &  Miners'  Sav.  Bank  v.  Gilles- 
pie (1887)  115  Pa.  564,  9  Atl.  73;  Ti- 
ger Shoe  Mfg.  Co.'s  Trustee  t.  Shank- 


lin  (1907)  102  S.  W.  295,  31  Ky.  Law 
Rep.  298.  A  stock  subscription  con- 
tract and  note  given  in  part  payment 
for  the  stock  held  not  of  such  condition- 
al character  or  on  such  special  terms 
cs  to  preclude  the  trustee  in  bankruptcy 
of  the  corporation  from  recovering  on 
the  note.  Bailey  v.  Anderson  (6a. 
1914)  82  S.  B.  290. 

81.  -»-  Proceedings  to  collect  as- 
sessmentw^An  assessment  on  unpaid 
stock  of  a  bankrupt  corporation  having 
been  levied,  compliance  with  a  call  for 
its  payment  may  be  enforced  by  a  suit 
in  equity  in  the  federal  court  in  which 
the  estate  of  the  corporation  is  being 
adminstered.  In  re  Crystal  Spring  Bot- 
Uing  Co.  (D.  C.  1899)  90  Fed.  945,  3 
Am.  Bankr.  Rep.  194.  A  referee  in 
bankruptcy  has  jurisdiction  of  a  pro- 
ceeding to  compel  the  officers  of  a 
bankrupt  corporation  to  pay  over  the 
proceeds  of  sales  of  its  stock  alleged 
to  belong  to  the  corporation,  and  also 
to  pay  an  amount  assessed  against  them 
for  unpaid  shares.  In  re  Kbrnit  Mfg. 
Co.  (D.  C.  1911)  192  Fed.  392,  27  Am. 
Bankr.  Rep.  244.  In  suits  to.  enforce 
the  collection  of  the  assessment,  the 
validity  of  the  action  of  the  bankruptcy 
court  in  making  the  levy  cannot  be 
brought  into  question.  Clevenger  v. 
Moore  (1904)  71  N.  J.  Law,  148,  58 
Atl.  88;  Payson  v.  Stoever  (C.  C. 
1873)  Fed.  Cas.  No.  10,863;  Michener 
V.  Payson  (C.  C.  1875)  13  N.  B.  R.  49, 
Fed.  Cas.  No.  9,524.  Compare  Lamb  v. 
Lamb  (D.  C.  1875)  13  N.  B.  R.  17, 
Fed.  Cas.  No.  8,018.  A  stockholder  of 
a  bankrupt  corporation,  although  he  is 
a  nonresident  and  cannot  be  brought 
within  the  jurisdiction  of  the  court,  is 
bound  by  the  result  of  proceeding  for 
assessment  of  stockholders  if  he  volun- 
tarily appears  and  contests  the  same. 
In  re  Newfoundland  Syndicate  (1913) 
201  Fed.  917,  120  C.  C.  A.  255,  modify- 
ing order  (D.  C.  1912)  196  Fed.  443. 

A  stockholder  of  the  bankrupt  cor- 
poration, sued  for  an  assessment  on  his 
unpaid  stock,  cannot  defend  on  the 
ground  that  the  proceedings  to  increase 
the  stock  of  the  corporation  (his  sub- 
scription being  made  for  such  increase) 
were  irregular  or  invalid.  Chubb  v. 
Upton  (1877)  95  U.  S.  6G5,  24  L.  Ed. 
523.  Nor  on  the  ground  that  his  sub- 
scription for  the  stock  and  agreement 
to  pay  for  it  were  based  on  an  ex- 
press understanding  that  he  was  to  re- 
ceive the  stock  for  two-thirds  of  its  .par 
value.  FUnn  v.  Bagley  (D.  C.  1881)  7 
Fed.  785.  Nor  on  the  ground  that  he 
was  ignorant  of  the  condition  of  the 
company  at  the  time  the  subscription 
was  made.  Payson  v.  Withers  (C.  C. 
1873)  Fed.  Cas.  No.  10,864.  Nor  on 
the  ground  that  he  was  fraudulently 
misled  and  induced  to  believe  that  there 
was  no  personal  liability  for  the  unpaid 
balance  and  that  the  amount  thereof 
could  not  be  assessed  against  him.  Up- 
ton V.  Tribilcock  (1875)  91  U.  S.  45, 
23  L,  Ed.  203;  Michener  v.  Payson  (C. 
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C.  1875)  13  N.  B.  R.  49,  Fed.  Qab, 
No.  9,524.  Nor  on  the  ground  that  the 
word  "non-assessable''  was  written 
across  the  face  of  his  certificate  of 
stock.  Upton  y.  Burnham  (D.  0.  1873) 
Fed.  Gas.  No.  16,799.  Under  Gen.  St 
Minn.  1913,  §  6193,  as  construed  by 
Minnesota  Supreme  Court,  where  a  cor- 
poration agreed  that  stock  would  be 
nonassessable,  unpaid  balance  of  par 
value  held  not  recoverable  by  trustee 
in  bankruptcy.  Courtney  v.  Georger 
(O.  C.  A.  1915)  228  Fed.  859.  The  fact 
that  a  call  for  unpaid  subscriptions  was 
for  more  than  was  necessary  to  pay  the 
debts  of  the  company  cannot  be  tried  in 
an  action  by  the  trustee  against  an  in- 
dividual stockholder.  Upton  v.  Hans- 
brough  (D.  C.  1873)  Fed.  Cas.  No.  16,- 
801.  The  court  of  bankruptcy  has  au- 
thority to  determine  the  necessity  for 
an  assessment  on  stock  subscriptions, 
and  to  direct  the  trustee  to  make  the 
assessment,  notwithstanding  a  dispute 
as  to  whether  anything  was  unpaid.  In 
re  M.  Stipp  Const.  Co.  (1915)  221  Fed. 
372,  137  C.  C.  A.  180. 

The  provision  of  the  statute  that 
suits  shall  not  be  brought  by  or  against 
a  trustee  in  bankruptcy  subsequent  to 
two  years  after  the  estate  has  been 
closed,  applies  to  an  action  by  a  trus- 
tee to  enforce  against  stockholders  the 
payment  of  their  unpaid  shares.  Walk- 
er V.  Towner  (C.  C.  1877)  Fed.  Cas. 
No.  17,069;  Parson  v.  Coffin  (C.  C. 
1878)  Fed.  Cas.  No.  10,859-,  Scovill  v. 
Shaw  (C.  O.  1878)  Fed.  Cas.  No.  12,- 
552. 

82.  —  Persons  liable.  — The  fact 
that  the  defendant's  name  appears  on 
the  books  of  the  corporation  as  a  stock- 
holder is  presumptive  evidence  that  he 
is  the  owner  of  the  stock,  and  proof 
that  he  received  a  dividend  on  the  stock 
renders  the  presumption  conclusive. 
Turnbull  v.  Payson  (1877)  95  U.  S. 
418,  24  L.  Ed.  437.  The  transferee  of 
stock  is  liable  on  such  an  assessment, 
unless  it  appears  that  the  transfer  has 
not  been  accepted  by  him,  in  which 
case  the  transferror  alone  is  liable. 
Wilbur  V.  Stockholders  (D.  C.  1878) 
Fed.  Cas.  No.  17,636. 

83.  —  Set-off  against  astettmenlF-i 

Under  the  doctrine  that  the  capital  of 
a  corporation  constitutes  a  trust  fund 
for  the  benefit  of  its  creditors,  it  is  held 
that  a  stockholder  who  is  indebted  to 
the  bankrupt  corporation  for  unpaid 
shares  cannot  set  off  against  his  liabil- 
ity thereon  a  debt  due  to  him  by  the 
corporation.  The  fund  arising  from 
such  unpaid  stock  must  be  equally  di- 
vided among  all  the  creditors.  Sawyer 
V.  Hoag  (1873)  17  Wall.  610,  21  L.  Ed. 
731;  Jenkins  v.  Armour  (D.  C.  1875) 
14  N.  B.  R.  276,  Fed.  Cas.  No.  7,260. 
The  fact  that  stockholders  of  a  bank- 
rupt corporation  are  also  holders  of  its 
bonds,  and  as  such  entitled  to  share  in 
the  distribution  of  its  estate,  does  not 
entitle  them  to  set  off  their  claims  on 
the  bonds  in  a  suit  against  them  by  the 
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trustee  to  recover  unpaid  subscrip- 
tions. Babbitt  v.  Read  (C.  C.  1909) 
173  Fed.  712,  23  Am.  Bankr.  Rep.  251 
Nor  will  a  delinquent  stockholder  be 
permitted  to  prove  his  claim  against 
the  estate  of  the  corporation  in  bank- 
ruptcy until  he  has  paid  the  balance  re- 
maining due  on  his  •  subscription.  In 
re  Wiener  &  Goodman  Shoe  (36.  (D.  C. 
1899)  96  Fed.  949,  3  Am.  Bankr.  Rep. 
200. 

84.  Statutory  liability  of  stockholders 
and  dlrectort^-The  trustee  in  bank- 
ruptcy of  a  corporation  acquires  no 
right  to  enforce,  for  the  benefit  of  the 
estate  or  of  creditors,  a  liability  impos- 
ed by  the  law  of  the  state  upon  the 
stockholders  for  the  payment  of  the 
debts  of  the  company,  or  a  similar  lia- 
bility imposed  upon  directors  for  vio- 
lations of  the  corporation  laws  of  the 
state  or  for  derelictions  of  duty  or  mis- 
feasance in  their  office.  In  re  Beachy 
&  Co.  (D.  C.  1909)  170  Fed.  825,  22 
Am.  Bankr.  Rep.  538;  In  re  Crystal 
Spring  BottUng  Co.  (D.  C.  1899)  96 
Fed.  945,  3  Am.  Bankr.  Rep.  194; 
Jacobson  v.  Allen  (C.  C.  1882)  12  Fed. 
454;  Bristol  v.  Sanford  (C.  C.  1874) 
13  N.  B.  R.  78,  Fed.  Cas.  No.  1,893; 
Dutcher  v.  Marine  Nat  Bank  (C.  CS. 
1875)  11  N.  B.  R.  457,  Fed.  Cas.  No. 
4,203;  Rathbone  v.  Ayer  (1903)  84 
App.  Div.  186,  82  N.  Y.  Supp.  235; 
John  V.  Farwell  Co.  v.  Jackson  Stores 
(1911)  137  Ga.  174,  73  S.  B.  13;  Tiger 
Shoe  Mfg.  Co.'s  Trustee  v.  Shanklin 
(1907)  31  Ky.  Law  Rep.  298,  102  S. 
W.  295.  Compare  Mohr  v.  Minnesota 
Elevator  Co.  (1889)  40  Minn.  343,  41  N. 
W.  1074.  In  the  ease  of  Main  v.  Mills 
(C.  C.  1874)  Fed.  Cas.  No.  8,974,  it 
was  held  that  if  the  directors  of  a  cor- 
poration spend  its  capital  stock  in  de- 
claring and  paying  dividends,  when 
there  are  no  actual  profits  to  be  divid- 
ed, and  the  company  is  adjudged  bank- 
rupt, the  trustee  in  bankruptcy  may  re- 
cover the  amount  so  paid  in  dividends, 
at  least  from  any  officer  of  the  corpora- 
tion who  was  bound  to  know  the  con- 
dition of  its  affairs,  and  that  he  had  no 
right  to  receive  the  dividends.  The 
fact  that  directors  of  the  bankrupt  cor- 
poration have  made  themselves  thas 
liable  under  the  state  law  is  not  a  cir- 
cumstance which  will  prevent  the  trus- 
tee- from  calling  upon  stockholders  for 
the  unpaid  balance  of  their  stock.  In 
re  Crystal  Spring  Bottling  Co.  (D.  C. 
1S99)  9^  Fed.  945,  3  Am.  Bankr.  Rep. 
194.  Proceedings  in  bankruptcy  against 
a  corporation  will  not  prevent  a  judg- 
ment creditor  of  the  corporation  from 
pursuing  in  a  state  court  his  remedy 
upon  the  statutory  individual  liability  of 
stockholders  or  directors.  Allen  ▼. 
Ward  (N.  Y.  1873)  4  Jones  &  S.  290, 
10  N.  B.  R.  285.  And  see  Jacobson  v. 
Allen  (C.  C.  1882)  12  Fed.  454. 

Where  officers  or  directors  of  a  cor- 
poration are  alleged  to  have  appropri- 
ated its  property  to  their  own  use,  or 
to  have  wasted  or  lost  its  assets  by  a 
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violation  of  their  dnties  or  abuse  of 
their  powers,  the  right  of  action  against 
tbem  is  in  favor  of  the  corporation,  not 
the  creditors,  aod  hence  it  vests  in  the 
corporation's  trustee  in  bankruptcy  as 
part  of  its  assets  and  may  be  enforced 
by  him.  In  re  Swofford  Bros.  Dry 
Goods  Co.  (D.  C.  1910)  180  Fed.  549, 
25  Am.  Bankr.  Rep.  282;  Rathbone  v. 
Ayer  (1903)  84  App.  Div.  184,  82  N. 
Y.  Supp.  239. 

III.  RI6HT8    OF    TRUSTEE    A8 

AGAINST  PRIOR  ASSIGNEE 

FOR  CREDITORS 

85.  Effect  of  adjudfoatlon  in  bank- 
ruptcy on  previous  aesJgnment.— A  gen- 
eral assignment  for  the  benefit  of  cred- 
itors, though  an  act  of  bankruptcy  and 
liable  to  be  avoided  by  the  subsequent 
adjudication  of  the  assignor  as  a  bank- 
rupt, is  not  void  originally,  but  only 
voidable;  it  remains  valid  unless  and 
tmtil  such  an  adjudication  is  made.  In 
re  Romanow  (D.  C.  1890)  92  Fed.  510, 
1  Am.  Bankr.  Rep.  461;  Ostrander  v. 
Meunch  (C.  G.  1881)  12  Fed.  662; 
Barnes  v.  Rettew  (C.  O.  1871)  Fed. 
Gas.  No.  1,019;  Maltbie  t.  Hotchkiss 
(1871)  38  Conn.  80,  9  Am.  Rep.  364, 
5  N.  B.  R.  485;  Cook  v.  Rogers  (1875) 
31  Mich.  391,  13  N.  B.  R.  97;  Thrash- 
er V.  Bentley  (1874)  59  N.  Y.  649; 
Bostwick  V.  Burnett  (1878)  74  N.  Y. 
317.  Until  an  assignment  for  the  bene- 
fit of  creditors  is  expressly  accepted,  it 
is  a  mere  power  and  therefore  revoca- 
ble, and  the  bankruptcy  of  the  assign- 
or operates  as  a  revocation.  Ashley  v. 
Robinson  (1856)  29  Ala.  112,  65  Am. 
Dec.  387.  PotentiaUy  it  is  a  fraud  up- 
on the  bankruptcy  law  and  upon  the 
creditors,  since  its  necessary  effect  (if 
allowed  to  stand)  is  to  defeat  the  op- 
eration of  the  bankruptcy  law  and  to 
deprive  creditors  of  the  benefit  of  all 
the  provisions  of  that  act  which  are 
made  for  their  protection  and  meant  to 
secure  a  speedy  and  equal  distribution 
of  the  estate.  In  re  Gutwillig  (1899) 
92  Fed.  337,  34  O.  C.  A.  377,  1  Am. 
Bankr.  Rep.  388;  Id.  below  (D.  O. 
1898)  90  Fed.  475,  1  Am.  Bankr.  Rep. 
78.  The  assignment  is  voidable  at  the 
instance  of  the  creditors,  provided  a 
sufficient  number  of  them,  owning  a 
sufficient  amount  of  claims,  will  join  in 
a  petition  in  bankruptcy.  In  re  Sievers 
(D.  C.  1899)  91  Fed.  366,  1  Am. 
Bankr.  Rep.  117.  An  assignee  for  the 
benefit  of  creditors  is  charged  with 
knowledge  that  he  is  acting  under  an 
instrument  which  of  itself  is  an  act  of 
bankruptcy,  and  that  if  the  assignor,  in 
bankruptcy  proceedings  commenced 
within  four  months  of  the  assignment, 
is  adjudicated  a  bankrupt,  he  will  hold 
the  assigned  estate  merely  for  the  use 
of  the  bankrupt's  creditors,  to  be  ad- 
ministered in  the  bankruptcy  court.  In 
re  Bombino  (Utah,  1914)  138  P.  1155. 

When  a  debtor  who  has  previously 
made  a  general  assignment  for  the 
benefit    of    his    creditors   is   adjudged 


bankrupt,  the  adjudication  ipso  facto 
annuls  or  dissolves  the  assignment  and 
subjects  the  assigned  property  to  the 
exclusive  and  complete  jurisdiction  of 
the  court  of  bankruptcy.  Davis  v. 
Bohle  (1899)  92  Fed.  325,  34  C.  C.  A 
372,  1  Am.  Bankr.  Rep.  412;  In  re 
Sievers  (D.  C.  1890)  91  Fed.  366,  1 
Am.  Bankr.  Rep.  117;  In  re  Smith 
(D.  C.  1899)  92  Fed.  135,  2  Am. 
Bankr.  Rep.  9;  In  re  Gutwillig  (D.  C. 
1898)  90  Fed.  475,  1  Am.  Bankr.  Rep. 
78;  In  re  Smith  (D.  C.  1869)  3  N.  B. 
R.  377,  Fed.  Cas.  No.  12,974;  Hobson 
V.  Markson  (C.  C.  1871)  Fed.  Cas.  No. 
6,555;  Globe  Ins.  Co.  v.  Cleveland  Ins. 
Co.  (C.  C.  1876)  14  N.  B.  R.  311,  Fed. 
Cai^.  No.  5,486;  Waring  v.  Buchanan 
(D.  C.  1879)  19  N.  B.  R.  502,  Fed. 
Cas.  No.  17,176;  In  re  Croughwell  (D. 
C.  1878)  17  N.  B.  R.  837,  Fed.  Cas. 
No.  3,440;  Dolson  v.  Kerr  (N.  Y. 
1877)  52  How.  Prac.  481,  16  N.  B.  R. 
405;  Cohen  v.  American  Surety  Co. 
(1908)  192  N.  Y.  227,  84  N.  E.  947. 
It  is  immaterial  that  proceedings  have 
been  taken  in  a  state  court  to  have  the 
administration  of  the  assigned  estate 
take  place  under  its  supervision  and 
control.  The  pendency  of  such  pro- 
ceedings, or  the  making  of  orders  or 
decrees  by  the  state  court,  will  not 
prevent  an  adjudication  of  bankruptcy, 
but  on  the  contrary,  when  the  adjudica- 
tion is  made,  it  ousts  the  jurisdiction 
of  the  state  court  and  establishes  the 
jurisdiction  of  the  bankruptcy  court, 
which  is  exclusive  and  which  relates 
back  to  the  commission  of  the  act  of 
bankruptcy,  that  is,  the  making  of  the 
assignment.  In  re  Knight  (D.  C.  1903) 
125  Fed.  35,  11  Am.  Bankr.  Rep.  1; 
In  re  Lengert  Wagon  Co.  (D.  C.  1901) 
110  Fed.  927,  6  Am.  Bankr.  Rep.  535; 
In  re  Curtis  (D.  C.  1899)  91  Fed.  737, 
1  Am.  Bankr.  Rep.  440,  affirmed 
(1899)  94  Fed.  630,  36  C.  C.  A  430,  2 
Am.  Bankr.  Rep.  226.  And  if  the  as- 
signment falls  to  the  ground  in  conse- 
quence of  the  adjudication  in  bankrupt- 
cy, so  also  do  all  rights  and  interests 
created  by  it  or  growing  out  of  it.  The 
various  rights  of  creditors  thereafter 
are  to  be  determined  according  to  the 
provisions  of  the  bankruptcy  law,  not 
according  to  the  deed  of  assignment  nor 
according  to  the  state  insolvency  law 
under  which  it  may  have  been  made. 
In  re  Bousfield  &  Poole  Mfg.  Co.  (D. 
C.  1878)  17  N.  B.  R.  153,  Fed.  Cas. 
No.  1,7()4.  And  the  money  and  prop- 
erty are  to  be  distributed  by  the  trus- 
tee in  bankruptcy,  and  not  by  the  as- 
signee. Sedgwick  v.  Place  (D.  C. 
1869)  3  N.  B.  B.  302,  Fed.  Cas.  No. 
12,623.  If  the  deed  of  assignment  cre- 
ated any  liens  or  trusts,  they  are  an- 
nulled by  the  adjudication,  and  the 
property  is  not  subject  to  them  as  it 
passes  into  the  bands  of  the  trustee  in 
bankruptcy.  In  re  Slomka  (1903)  122 
Fed.  630,  58  C.  C.  A.  322,  9  Am. 
Bankr.  Rep.  635.  So  also,  if  the  as- 
signment  gives    a    preference    to   any 
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creditor,  it  is  avoided  in  bankruptcy, 
and  the  preferred  creditor  can  claim  no 
advantage  from  it.  Randolph  v.  Scruggs 
(1903)  190  U.  S.  533,  23  Sup.  Ct  710, 
47  L.  Ed.  1165. 

86.  Assignment  more  than  four 
months  before  bankruptoyw— The  bank- 
ruptcy law  does  not  attempt  to  super- 
vise or  inquire  into  proceedings  under 
an  assignment  for  creditors  or  under 
state  insolvency  laws  begun  more  than 
four  months  before  the  institution  of 
bankruptcy  proceedings.  In  re  Boner 
(D.  C.  1909)  169  Fed.  727.  22  Am. 
Bankr.  Rep.  151.  If  one  is  adjudged 
bankrupt  more  than  four  months  after 
making  an  assignment  for  the  benefit  of 
his  creditors,  the  assignment  cannot  be 
set  aside  at  the  instance  of  the  trustee 
in  bankruptcy,  and  the  trustee  will  not 
be  entitled  to  the  possession  and  ad- 
ministration of  the  assigned  estate  as 
against  the  voluntary  assignee,  but  will 
tak.^  only  such  rights  as  the  bankrupt 
himself  had  or  could  claim  at  the  date 
of  the  bankruptcy.  Mayer  v.  Hellman 
(1875)  91  U.  S.  496,  23  L.  Ed.  377;  In 
re  Kimball  (D.  C.  1877)  16  N.  B.  R, 
188,  Fed.  Cas.  No.  7,770;  In  re  Ar- 
ledge  (D.  C.  1873)  1  N.  B.  R,  644, 
Fed.  Oas.  No.  533;  Hoague  v.  Cumner 
(1905)  187  Mass.  296,  72  N.  E.  956; 
Mathews  v.  Stewart  (1880)  44  Mich. 
209,  6  N.  W.  633.  The  trustee  in 
bankruptcy  may  claim  any  property  re- 
maining undistributed  in  the  hands  of 
the  assignee  at  the  date  of  the  adjudi- 
cation in  bankruptcy.  In  re  Carver 
(D.  O.  1902)  113  Fed.  138,  7  Am. 
Bankr.  Rep.  539.  The  trustee  in  bank- 
ruptcy is  not  entitled  to  an  accounting 
from  a  former  assignee  for  creditors 
of  the  bankrupt,  who  had  sold  the  as- 
signed property  and  paid  the  money  to 
creditors  more  than  four  months  prior 
to  bankruptcy.  In  re  Martinez  (D.  C. 
1915)  223  Fed.  433. 

87.  Enjoining    action    by    assignee.— 

When  an  insolvent  debtor  makes  a  gen- 
eral assignment  for  the  benefit  of  his 
creditors,  and,  within  four  months 
thereafter,  a  petition  in  bankruptcy 
against  him  is  filed,  it  is  within  the 
power  and  jurisdiction  of  the  court  of 
bankruptcy  to  make  an  order,  pending 
the  hearing  on  such  petition,  enjoining 
the  assignee  from  disposing  of  or  inter- 
fering with  the  property  transferred  to 
him  under  the  assignment,  or  exqjrcis- 
ing  any  acts  of  ownership  or  control, 
particularly  when  it  appears  that  the 
assignee  is  about  to  make  a  sale  of  the 
property  or  to  pay  out  money  in  his 
hands,  so  that,  if  an  adjudication  in 
bankruptcy  is  ultimately  made,  assets 
of  the  estate  might  thus  be  withdrawn 
from  the  reach  of  the  trustee.  In  re 
GutwilUg  (1899)  92  Fed.  337,  34  C.  C. 
A.  377,  1  Am.  Bankr.  Rep.  388:  Lei- 
digh  Carriage  Co.  v.  Stengel  (1899)  95 
Fed.  637,  37  C.  C.  A.  210,  2  Am. 
Bankr.  Rep,  383;  Davis  v.  Bohle 
(1899)  92  Fed.  325,  34  C.  0.  A.  372,  1 
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Am.  Bankr.  Rep.  412;  In  re  Sievers 
(D.  C.  1899)  91  Fed.  366.  1  Am- 
Bankr.  Rep.  117;  In  re  SkoU  (D.  C. 
1877)  16  N.  B.  R.  175,  Fed.  Cas.  No. 
12,926.  See  Ex  parte  Nightingale  (D. 
C.  1842)  Fed.  Cas.  No.  10,263,  holding 
that  a  mere  possibility  of  waste  or  mis- 
application of  the  bankrupt's  estate  by 
the  assignee  will  not  justify  an  injunc- 
tion. After  a  decree  of  adjudication  is 
made,  and  pending  the  appointment  of 
a  trustee  in  bankruptcy,  the  court  may 
enjoin  the  voluntary  assignee  from  dis- 
posing of  the  property  or  exercising 
any  of  the  powers  given  him  by  the  as- 
signment, except  merely  to  hold  posses- 
sion of  the  property  and  preserve  it. 
Rumsey  &  Sikemier  Co.  v.  Novelty  & 
Machine  Mfg.  Co.  (D.  C.  1899)  99  Fed. 
699,  3  Am.  Bankr.  Rep.  704.  And  if 
the  circumstances  warrant  such  a 
course,  the  court  of  bankruptcy,  pend- 
ing a  determination  on  the  petition, 
may  appoint  a  receiver  (or  the  mar- 
shal) to  take  the  property  out  of  the 
hands  of  the  assignee  and  hold  it  until 
the  dismissal  of  the  petition  or  the  ap- 
pointment of  a  trustee.  In  re  Ether- 
idge  Furniture  Co.  (D.  C.  1899)  92 
Fed.  329,  1  Am.  Bankr.  Rep.  112;  Da- 
vis V.  Bohle  (1899)  92  Fed.  325,  34  C. 
C.  A.  372,  1  Am.  Bankr.  Rep.  412: 
Sedgwick  v.  Place   (D.  C.  1869)  3  N. 

B.  R.  139,  Fed.  Cas.  No.  12,619.  If, 
pending  a  hearing  on  the  petition  in 
bankruptcy,  the  creditors  go  into  a 
state  court  and  there  protest  against 
any  further  proceedings  under  the  as- 
signment, this  will  not  have  the  effect 
of  a  writ  of  injunction  from  the  court 
of  bankruptcy.  In  re  Scholtz  (D.  C. 
1901)  106  Fed.  834,  5  Am.  Bankr.  Rep. 
782.  Bankrupt's  assignee  held  to  act 
at  his  peril  in  carrying  on  business, 
selling  it  out,  and  winding  it  up,  or  do- 
ing anything  beyond  what  is  necessary 
to  preserve  property  after  filing  of  pe- 
tition. In  re  Karp  (D.  C.  1915)  228 
Fed.  798. 

88.  Setting  aside  assignments— An  as- 
signment for  the  benefit  of  creditors  is 
avoided  by  the  adjudication  of  the  as- 
signor as  a  bankrupt  within  four 
months  afterwards,  and  the  trustee  be- 
comes invested  with  title  to  the  assign- 
ed property,  not  as  the  successor  of  the 
assignee  but  as  the  successor  of  the 
bankrupt,  and  no  suit  or  proceeding  on 
bis  part  is  necessary  to  avoid  the  as- 
signment, but  the  assignee  may  be  sum- 
marily cited  to  appear  in  the  bankrupt- 
cy proceedings  and  surrender  the  prop- 
erty in  his  hands.  Randolph  v.  Scruggs 
(1903)  190  U.  S.  533,  23  Sup.  Ct  710, 
47  L.  Ed.  1165,  10  Am.  Bankr.  Rep.  1; 
In  re  Smith  (D.  C.  1899)  92  Fed.  135, 
2  Am.  Bankr.  Rep.  9;  Leidigh  Carriage 
Co.  V.  Stengel  (1899)  95  Fed.  637,  37 

C.  C.  A.  210,  2  Am.  Bankr.  Rep.  383; 
Comingor  v.  Louisville  Trust  Co. 
(1908)  108  S.  W.  950,  33  Ky.  Law  Rep. 
53;  In  re  Stokes  (D.  C.  1901)  106 
Fed.  312;  In  re  Thompson  (D.  C.  1903) 
122  Fed.  174, 10  Am.  Bankr.  Rep.  242; 


Ch.7) 


BANKRUPTCY    (J  70) 


§  9654 


In  re  Stewart  (1910)  179  Fed.  222, 
102  O.  C.  A.  348;  Bryan  v.  Bernheimer 
(1901)  181  U.  S.  188,  21  Sup.  Ct.  557, 
45  L..£d.  814,  5  Am.  Bankr.  Bep.  623; 
WhilUesej  y.  Philip  Becker  &  Go. 
(1911)  142  App.  Div.  313,  126  N.  Y. 
Sapp.  1046;  Rogers  t.  Abbot  (1910) 
206  Mass.  270,  92  N.  E.  472,  138  Am. 
St.  Rep.  394. 

89.  Recovery  of  assets  by  trusteow— 

When  a  volnntary  assignment  for  the 
benefit  of  creditors  is  avoided  by  the 
subsequent  adjudication  of  the  assignor 
in  barJsruptcy,  the  trustee  in  bankrupt- 
cy becomes  entitled  to  the  possession 
and  administration,  of  the  estate  cov- 
ered by  the  assignment  and  may  require 
the  assignee  to  account  to  him  and  to 
surrender  the  property  in  his  hands. 
Davis  V.  Bohle  (1899)  92  Fed.  325,  34 
C.  C.  A.  372,  1  Am.  Bankr.  Rep.  412; 
In  re  Knight  (D.  C.  1903)  125  Fed.  35, 
11  Am.  Bankr.  Rep.  1;  Hobson  v. 
Markson  (C.  O.  1871)  Fed.  Gas.  No. 
6,555;  Gomingor  v.  Louisville  Trust 
Co.  (1908)  108  S.  W.  950,  33  Ky.  Law 
Rep.  53.  A  petition  by  the  trustee  in 
bankruptcy  for  an  order  requiring  the 
surrender  of  property  by  the  assignee 
need  not  allege  a  previous  demand. 
Comingor  v.  Louisville  Trust  Go. 
(1908)  108  S.  W.  950,  33  Ky.  Law  Rep. 
53.  Although  the  law  of  the  state  may 
require  such  assignments  to  be  carried 
out  under  the  direction  or  supervision 
of  a  state  court,  and  the  property  as- 
signed is  in  process  of  administration 
in  the  manner  prescribed  by  the  law, 
this  does  not  make  a  case  of  concur- 
rent jurisdiction,  nor  give  the  state 
court  such  a  prior  right  of  possession 
as  will  prevent  the  court  of  bankrupt- 
cy from  assuming  exclusive  jurisdiction 
of  the  bankrupt's  estate.  In  re  Smith 
(D.  C.  1899)  92  Fed.  135,  2  Am.  Bankr. 
Rep.  9.  But  if  the  assignee  alleges  that 
he  is  under  the  control  and  direction  of 
the  state  court,  there  is  nothing  to 
prevent  the  trustee  from  applying  to 
that  court  for  an  order  directing  the 
surrender  of  the  property  to  him,  just 
as  he  would  do  in  the  case  of  a  receiv- 
er. See  Gragin  v.  Thompson  (G.  G. 
1873)  12  N.  B.  R.  81,  Fed.  Gas.  No. 
3,320.  If  the  state  statute  does  not  go 
to  the  length  of  making  such  an  as- 
signee an  officer  of  the  state  court, 
property  in  his  hands  is  not  in  the  cus- 
tody of  the  law  or  the  possession  of  the 
court.  Jones  v.  McCormick  Harvest- 
ing Mach.  Go.  (1897)  82  Fed.  295,  27 
C.  G.  A.  133;  Lehman  v.  Rosengarten 
(C.  G.  1885)  23  Fed.  642.  So,  if  the 
assignee  is  cited  to  account  in  a  state 
court,  he  may  show,  in  bar  of  the  pro- 
ceeding, that  the  property  has  been 
taken  from  him  under  a  decree  of  the 
court  of  bankruptcy  and  that  he  has 
accounted  in  the  latter  court.  Burk- 
holder  v.  Stump.  (D.  G.  1871)  4  N.  B. 
R.  597,  Fed.  Gas.  No.  2,165.  Nor  is 
the  pendency  of  an  action  of  replevin 
against  him  any  excuse  for  his  failure 
to  surrender  to  the  trustee  in  bankrupt- 


cy that  portion  of  the  estate  affected 
by  the  proceeding.  In  re  Solomon,  2 
Nat.  Bankr.  News,  460.  If  the  assignee 
is  prosecuting  an  action  to  recover 
property  of  the  assigned  estate,  when 
a  trustee  in  bankruptcy  is  appointed, 
the  latter  may  intervene  in  the  action 
and  assume  control  of  it,  and  need  not 
begin  a  new  suit.  Gollateral  Security 
Bank  v.  Fowler  (1875)  42  Md.  393. 
The  assignee  may  be  required  to  ex- 
ecute any  conveyance  which  may  be 
necessary  to  show  a  dear  title  in  the 
trustee  or  enable  him  more  effectually 
to  proceed  with  the  collection  of  the 
assets.  Burkholder  v.  Stump  (D.  G. 
1871)  4  N.  B.  R.  597,  Fed.  Gas.  No. 
2,165.  If  the  assignee  neglects  or  re- 
fuses to  account  for  the  money  or  prop- 
erty in  his  hands,  on  being  cited  and 
ordered  to  do  so,  the  trustee  in  bank- 
ruptcy has  a  right  of  action  against  the 
surety  on  the  assignment  bond.  Gohen 
V.  American  Surety  Co.  (1908)  192  N. 
Y.  227,  84  N.  E.  947. 

90.  Requiring  surrender  of  property 
by  assignee. — When  a  debtor  who  has 
made  a  general  assignment  for  the  ben- 
efit of  his  creditors  is  adjudged  bank- 
rupt within  four  months  thereafter,  the 
court  of  bankruptcy  has  jurisdiction 
and  power  to  make  an  order  requiring 
the  assignee  to  submit  his  accounts  and 
to  turn  over  to  the  trustee  in  bank- 
ruptcy all  money  and  property  in  his 
hands,  and  this  does  not  require  a 
plenary  suit  at  law  or  in  equity,  but 
may  be  done  in  a  summary  proceeding. 
In  re  Stewart  (1910)  179  Fed.  222,  102 
O.  G.  A.  348;  In  re  Smith  (D.  G.  1899) 
92  FeJ.  135,  2  Am.  Bankr.  Rep.  9; 
In  re  Stokes  (D.  G.  1901)  106  Fed. 
312,  6  Am.  Bankr.  Rep.  282;  In  re 
Thompson  (D.  G.  1903)  122  Fed.  174, 

10  Am.  Bankr.  Rep.  242,  affirmed 
(1904)  128  Fed.  575,  63  G.  G.  A.  217, 

11  Am.  Bankr.  Rep.  719.  A  contrary 
decision  in  Re  Abraham  (1899)  93  Fed. 
767,  35  G.  G.  A.  592,  2  Am.  Bankr. 
Rep.  266,  was  reversed  in  Bryan  v. 
Bernheimer  (1901)  181  V.  S.  188,  21 
Sup.  Gt.  557,  45  L.  Ed.  814,  5  Am. 
Bankr.  Rep.  623.  The  assignee  in  such 
a  case  is  not  an  adverse  claimant.  He 
is  merely  the  agent  of  the  assignor  for 
the  distribution  of  the  proceeds  of  the 
property,  and,  as  such  agent,  his  pos- 
session is  that  of  his  principaL  In  re 
Stewart  (1910)  179  Fed.  222,  102  G. 
C.  A.  348. 

An  order  requiring  the  surrender  of 
property  by  the  assignee  cannot  be 
made  on  the  ex  parte  application  of  the 
trustee  without  bringing  in  the  assignee 
or  affording  him  an  opportunity  to 
show  cause  against  the  petition.  If 
these  conditions  are  not  fulfilled,  an 
order  for  the  surrender  of  property  is 
without  jurisdiction,  and  the  assignee 
cannot  be  punished  for  failure  to  obey 
it.  Smith  V.  Belford  (1901)  106  Fed. 
658,  45  G.  G.  A.  526,  5  Am.  Bankr. 
Rep.  291;  In  re  Banzai  Mfg.  Go.  (1910) 
183  Fed.  298,  105  G.  G.  A.  510,  25  Am. 
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Bankr.  Rep.  497;  In  re  Manzung  (D.  G. 
1903)  123  Fed.  179,  10  Am.  Bankr. 
Rep.  ^7. 

The  assignee  cannot  be  adjudged  in 
contempt  for  failure  to  pay  over  money 
of  the  estate  to  the  trustee  in  bank- 
ruptcy, as  ordered,  where  he  shows 
that  he  has  paid  it  out  in  counsel  fees 
or  other  necessary  disbursements,  or 
that  he  retained  a  portion  of  the  mon- 
ey as  his  own  commission,  and  has 
spent  such  sum  and  is  unable  to  replace 
it.  Louisville  Trust  Co.  v.  Comingor 
(1902)  184  U.  S.  18,  22  Sup.  Ot  293, 
46  L.  Ed.  413,  7  Am.  Bankr.  Rep.  421; 
Sinsheimer  v.  Simonson  (1901)  107 
Fed.  898,  47  C.  C.  A.  51,  5  Am.  Bankr. 
537;  In  re  Klein  (D.  C.  1902)  116  Fed. 
623,  8  Am.  Bankr.  Rep.  559;  In  re 
Stewart  (1910)  179  Fed.  222,  102  0. 
G.  A.  348;  In  re  Banzai  Mfg.  Go. 
(1910)  183  Fed.  298,  105  G.  G.  A.  510, 
25  Am.  Bankr.  Rep.  497. 

91.  Nature  of  trustee's  title  to  as- 
signed property.— The  trustee  in  bank- 
ruptcy does  not  succeed  the  voluntary 
assignee  in  title  or  estate,  and  does  not 
take  the  estate  subject  to  any  prefer- 
ences or  priorities  created  by  the  deed 
of  assignment  or  by  the  acts  of  the  as- 
signee. Randolph  v.  Scruggs  (1903) 
190  U.  S.  533,  23  Sup.  Gt.  710,  47  L. 
Ed.  1165,  10  Am.  Bankr.  Rep.  1;  Alex- 
ander V.  Gait  (D.  G.  1881)  9  Fed.  149. 
CONTRA,  under  the  act  of  1867,  see 
In  re  Beisenthal  (D.  G.  1878)  18  N.  B. 
R.  120,  Fed.  Gas.  No.  1,235;  Johnson 
V.  Rogers  (D.  G.  1876)  15  N.  B.  R.  1, 
Fed.  Gas.  No.  7,408;  In  re  Beadle  (D. 
G.  1879)  Fed.  Gas.  No.  1,155;  Reeser 
V.  Johnson  (1875)  76  Pa.  313.  A  title 
or  lien  acquired  by  the  voluntary  as- 
signee, which  would  be  to  the  advan- 
tage of  the  estate  when  it  has  subse- 
quent]^ passed  into  bankruptcy,  is  not 
necessarily  destroyed  by  the  superses- 
sion of  the  assignment  proceeding,  but, 
upon  the  order  of  the  court  of  bank- 
ruptcy, it  may  be  retained  by  the  trus- 
tee for  the  benefit  of  the  creditors.  In 
re  Fish  Bros.  Wagon  Go.  (G.  G.  A. 
1908)  164  Fed.  553,  21  Am.  Bankr. 
Rep.  149. 

92.  Estate  partiy  settled  by  assignee. 
— Where  an  assignee,  appointed  in  in- 
solvency proceedings  under  a  state  law, 
or  by  a  general  deed  of  assignment, 
has  taken  charge  of  the  debtor's  prop- 
erty, sold  it,  and  distributed  the  pro- 
ceeds to  creditors,  acting  in  all  re- 
spects in  entire  good  faith  and  in  con- 
formity to  the  state  law  and  the  orders 
of  the  state  court,  and  afterwards  pro- 
ceedings in  bankruptcy  against  the  as- 
signor are  had  and  a  trustee  appointed, 
the  assignee  is  not  to  be  held  person- 
ally liable  to  the  trustee  in  bankruptcy 
for  the  value  of  the  property  or  its  pro- 
ceeds. In  such  a  case  the  trustee  must 
seek  his  remedy  against  those  who 
have  received  payments  from  the  de- 
fendant in  contravention  of  the  bank- 
ruptcy act.     Gragin  y»  Thompson   (0. 
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G.  1873)  Fed.  Gas.  No.  8,320;  In  re 
Walker  (D.  G.  1877)  18  N.  B.  R.  56, 
Fed.  Gas.  No.  17,063.  This  rule  holds 
good  even  if  the  assignee  has  paU  out 
the  money  of  the  estate  to  crelitorB 
preferred  by  the  deed  of  assignment. 
Their  preferences  may  be  unlawful  un- 
der the  bankruptcy  law  and  voidable  by 
the  trustee,  but  the  amount  cannot  be 
recovered  from  the  assignee  personally- 
Jones  V.  Kinney  (D.  G.  1871)  Fed.  Gas. 
No.  7,473.  If,  after  the  trustee's  de- 
mand for  the  property,  the  SBsignee 
pays  it  out  in  the  form  of  dividends  to 
creditors,  he  is  personally  liable  to  re- 
place it,  and  it  is  immaterial  that  the 
trustee  did  not  sue  out  an  injunction 
to  restrain  him  from  disposing  of  the 
estate,  a  mere  demand  for  it  being 
enough.  Ostrander  v.  Meunch  (C.  0. 
1881)  12  Fed.  562. 

93.  Rights   of   purchasers   from    as- 
signee and  paid  creditors.— >A  sale  of 
property  by  an  assignee  for  the  benefit 
of   creditors   to    a   purchaser   in    good 
faith  for  a  valuable  consideration  con- 
veys a  title  which  will  prevail  against 
the  claims  of  a  trustee  in  bankruptcy 
of  the  assignor  subsequently  appointedi 
and  the  latter  cannot  recover  the  prop- 
erty  from   the   purchaser.     Goldsmith 
V.  Hapgood  (G.  C.  1875)  Fed.  Gas.  No. 
5,522.     If  there  was  no  more  than  an 
uncompleted  agreement  for  a  sale,  the 
purchaser   not   having   made  any    pay- 
ment on  the  property,  it  is  avoided  by 
the  adjudication  in  bankruptcy  and  the 
trustee  may  claim  the  property.     In  re 
Knight  (D.  G.  1903)   125  Fed.  35,  U 
Am.   Bankr.   Rep.   1.     One   who    buys 
property  from  the  assignee  after   the 
filing  of  the  petition  in  bankruptcy  and 
with  knowledge  thereof,  cannot  t>«  <*^" 
ed  a  purchaser  in  good  faith,  and  be  ac- 
quires no  title  superior  to  that    of  the 
trustee;    but  his  equities  in  respe*^  *® 
the  property  or  the  money  whicb  li©  ^f* 
paid  for  it  may  depend  on  maJiy   ^J" 
cum  stances,  and  can  be  settled     ^^  ^"* 
court  of  bankruptcy,  which  may,    i^  ^^ 
essary,  bring  in  the  assignee.        ^'^S 
V.  Bernheimer  (1901)  181  U.  S.    %SSy^i 
Sup.   Ct.   557,   45  L.  Ed.   814,     ^   ^^ 
Bankr.  Rep.  623. 

The  trustee  may  force  the  ^^^*^!? 
tion  of  money  paid  to  creditors     '^^     * 
voluntary  assignee,  if  they  were     ^r*°** 
ed  preferences  by  the  terms  of  <:I*®  *** 
signment,  and  knew  or  had  rea^*^°*7.* 
cause   to   believe,   when   receivix*^     . 
money  from  the  assignee,  that  it    "^^** 
pursuance  of  the  debtor's  iJitent»-^?|^v 
prefer  them.    In  re  Meyer  (D.  G-      ^^-' 
2  N.  B.  R.  422,  Fed.  Gas.  No. 
The   trustee   may   recover  mon^ 
bursed  in  satisfaction  of  a  Hen  <^ 
a  character  as  to  be  dissolved 
adjudication  in  bankruptcy.     LiiB- 
Lewis  (D.  G.  1880)  4  Fed.  318. 

94.  Appointment  of  assignee 
tee.»A    referee    in    bankruptcy 
properly  refuse  to  approve  the 
tion  of  the  bankrupt's  common-It 
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B^in^ee  as  trustee  in  bankruptcy,  the  as- 
ugnment  being  the  act  of  bankruptcy 
relied  on  by  the  petitioning  creditors, 
and  the  assignee  having  an  unsettled 
account  and  a  claim  for  compensation 
for  his  services.  In  re  Kellar  (CCA. 
1912)  192  Fed.  830.  A  common-law  as- 
signee may  be  appointed  as  temporary 
receiver  of  the  estate  in  bankruptcy, 
and  if  he  turns  over  to  himself,  as  such 
receiver,  the  funds  in  his  hands  as  as- 
signee, witiiout  retaining  any  sum 
therefrom  as  compensation  for  his  past 
services,  he  submits  both  the  fund  and 
himself  to  the  jurisdiction  of  the  court 
of  bankruptcy  with  respect  to  his  right 
to  an  allowance  for  such  services.  In 
re  Klein  (D.  C  1902)  116  Fed.  523,  8 
Am.  Bankr.  Rep.  559. 

95.  Credits    and    allowances    to    as- 
•ignee.— When  an  assignee  for  the  ben- 
efit of  creditors  is  required  to  surren- 
der the  estate  committed  to  him  by  the 
assignment,  at  the  instance  of  a  trus- 
tee in  bankruptcy  subsequently  appoint- 
ed, and  in  order  that  the  property  may 
be  administered  in  bankruptcy,  he  is  en- 
titled to  an  aUowance  for  the  actual 
and    necessaiT    expenses    incurred    by 
him  in  collecting,  caring  for,  and  pre- 
serving the  property  from  the  time  he 
took  charge  of  it  as  assignee  up  to  the 
date  of  the  adjudication  in  bankruptcy. 
In  re  Mays  (D.  C  1902)  114  Fed.  600, 
7  Am.  Bankr.  Rep.  764;    In  re  Tatum 
(D.  C  1901)  112  Fed.  50,  7  Am.  Bankr. 
Rep.  52;   Burkholder  v.  Stump  (D.  C 
1871)   4  N.  B.  B.  597,  Fed.  Cas.  No. 
2,165;    Wehl  v.  Wald  (C  C  1881)  6 
Fed.  163;    In  re  Pauly,  1  Nat.  Bankr. 
News,  405.    Compare  In  re  Stubbs  (D. 
C.  1870)  4  N.  B.  R.  376,  Fed.  Cas.  No. 
13,557.    Thus,  where  the  assignee,  dur- 
ing the  time  the  property  remained  in 
his  care,  and  before  the  adjudication  in 
bankruptcy,  collected  billa  due  to  the 
bankrupt,  continued  insurance   on  the 
property,    arranged    for    guarding    the 
same,  collected  outstanding  goods,  con- 
ducted correspondence,  made  an  hiven- 
tory,  and  incurred  a  liability  for  rent, 
it  was  held  that  he  had  a  lien  on  the 
assets    for    these    necessary    disburse- 
ments.    In  re  Chase   (1903)   124  Fed. 
753,  59  C  C  A.  629,  10  Am.  Bankr. 
Rep.  677.     So  he  should  be  reimbursed 
for  money  paid  for  rent  of  the  prem- 
ises and  for  wages  paid  to  clerks,  work- 
men, and  servants.    Eichholz  v.  Polack 
(1910)   140  App.  Div.  551,  125  N.  Y. 
Supp.  1108.    And  for  taxes  paid  on  the 
property,  the  same  being  a  valid  lien 
w^hich   the  trustee  would  have  had  to 
discharge  if  the  assignee  had  not  done 
so.     In  re  Cohn  (D.  C  1873)  6  N.  B. 
R.  379,  Fed.  Cas.  No.  2,966.     And  he 
may  be  allowed  the  costs  and  expenses 
of  a  sale  of  the  property  or  a  portion 
of  it,  if  it  appears  that  the  sale  was 
an  advantageous  one  and  beneficial  to 
the  estate.    In  re  Scholtz  (D.  C  1901) 
106  Fed.  834,  5  Am.  Bankr.  Rep.  782; 
In  re  Cohn  (D.  C  1873)  6  N.  B.  R.  379, 


Fed.  Cas.  No.  2,966;  Clark  v.  Marx 
(D.  C  1872)  Fed.  Cas.  No.  2,830;  Jack- 
son V.  McCulloch  (C  C.  1871)  13  N.  B. 
R.  283,  Fed.  Cas.  No.  7,140. 

Neither  the  assignee  nor  his  attor- 
ney will  be  entitled  to  daim  any  com- 
pensation for  services  or  expenses  ren- 
dered or  incurred  in  unsuccessfully  at- 
tempting to  resist  the  adjudication  in 
bankruptcy  or  in  the  endeavor  to  main- 
tain his  own  title  and  possession.  Ran- 
dolph V.  Scruggs  (1903)  190  U.  S.  533, 
23  Sup.  Ct.  710,  47  L.  Kd.  1165,  10  Am. 
Bankr.  Rep.  1;  In  re  Stewart  (1910) 
179  Fed.  222,  102  0.  C  A.  348;  Piatt 
V.  AjTcher  (D.  C  1876)  Fed.  Cas.  No. 
11,214;  Clark  v.  Marx  (D.  C  1872) 
Fed.  Cas.  No.  2,830.  The  assignee  can- 
not claim  an  allowance  for  any  items 
which  will  result  in  subjecting  the  es- 
tate to  double  charges  for  the  same 
thing.  In  re  Kurth  (D.  C  1878)  17  N. 
B.  R.  573,  Fed.  Cas.  No.  7,948. 

The  assignee  under  a  common-law  as- 
signment which  is  avoided  by  the  ad- 
judication of  the  debtor  as  a  bankrupt, 
who  was  permitted  by  the  creditors  to 
continue  in  possession  of  the  property 
and  to  operate  the  business,  is  not  nec- 
essarily to  be  charged  with  a  resulting 
loss,  either  before  or  after  the  filing 
of  the  petition  in  bankruptcy;  but  he 
is  liable  for  a  loss  in  carrying  on  the 
business,  in  the  absence  of  a  finding 
that  it  was  good  judgment  to  continue 
the  business,  or  of  a  showing  as  to  bow 
much  of  the  loss  was  incurred  before 
the  filing  of  the  petition.  In  re  Karp 
(D.  C  1915)  228  Fed.  798. 

96.  —  Compensation  for  services.— 

The  allowance  to  be  made  to  an  as- 
signee for  creditors,  on  surrendering 
the  estate  to  the  trustee  in  bankrupt- 
cy, must  be  restricted  to  money  actual- 
ly disbursed,  and  cannot  include  any 
commissions  or  compensation  for  his 
own  services.  In  re  Congdon  (D.  C 
1904)  129  Fed.  478,  11  Am.  Bankr. 
Rep.  219;  In  re  Mays  (D.  C  1902)  114 
Fed.  600,  7  Am.  Bankr.  Rep.  764;  In 
re  Tatum  (D.  C  1901)  112  Fed.  50,  7 
Am.  Bankr.  Rep.  52;  Wilbur  v.  Wat- 
son (D.  C  1901)  111  Fed.  493,  7  Am. 
Bankr.  Rep.  54;  In  re  Peter  Paul  Book 
Co.  (D.  C  1900)  104  Fed.  786,  5  Am. 
Bankr.  Rep.  105:  Steams  v.  Flick  (D. 
C  1900)  103  Fed.  919,  4  Am.  Bankr. 
Rep.  723;  Hunker  v.  Bing  (D.  C  1881) 
9  Fed.  277;  In  re  Cohn  (D.  C  1873) 
6  N.  B.  R.  379,  Fed.  Cas.  No.  2,966; 
In  re  Stubbs  (D.  C  1870)  4  N.  B.  R. 
376,  Fed.  Cas.  No.  13,557;  In  re  Pauly, 
1  Nat  Bankr.  News,  405.  If  there  was 
nothing  inherently  fraudulent  or  illegal 
in  the  assignment  and  the  assignee  was 
not  a  party  to  any  actual  fraud,  he 
should  not  be  deprived  of  compensation 
for  his  services  rendered  under  the  as- 
signment, in  so  far  as  the  same  were 
beneficial  to  the  estate,  merely  because 
of  the  fact  that  the  assignment  was  an 
act  of  bankruptcy  on  which  creditors 
could,  if  they  chose,  institute  proceed- 
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ings.  Randolph  y.  Scruggs  (1908)  190 
U.  S.  533,  23  Sup.  Ct  710,  47  L.  Ed. 
1165,  10  Am.  Bankr.  Rep.  1.  And  see 
Macdonald  y.  Moore  (D.  G.  1876)  15  N. 
B.  R.  26,  Fed.  Gas.  No.  8,763;  White 
y.  HIU  (1889)  148  Mass.  396,  19  N.  E. 
407;  Glark  y.  Sawyer  (1890)  151 
Mass.  64,  2a  N.  E.  726;  Perry-Mason 
Shoe  Go.  y.  Sykes  (1894)  72  Miss.  390, 
17  South.  171,  28  L.  R.  A.  277;  In  re 
Stewart  (1910)  179  Fed.  222,  102  O. 
G.  A.  348;  In  re  Ghase  (1903)  124 
Fed.  753,  59  O.  G.  A.  629,  10  Am. 
Bankr.  Rep.  677;  Summers  y.  Abbott 
(1903)  122  Fed.  36,  58  G.  G.  A.  352, 
10  Am.  Bankr.  Rep.  254;  In  re  Klein 
(D.  G.  1902)  116  Fed.  523,  8  Am. 
Bankr.  Rep.  559;  In  re  Scholtz  (D.  G. 
1901)  106  Fed.  834,  5  Am.  Bankr.  Rep. 
782;  Wald  y.  Wehl  (G.  G.  1881)  6 
Fed.  163;  Jackson  y.  McGulloch  (G.  G. 
1871)  13  N.  B.  R.  283,  Fed.  Gas.  No. 
7,140;  Gatlin  y.  Foster  (G.  G.  1870) 
3  N.  B.  R.  540,  Fed.  Qas.  No.  2,519. 

97.  —  Fees  of  assignee's  attorney. 

— In  so  far  as  counsel's  seryices  ren- 
dered to  an  assignee  for  creditors  were 
beneficial  to  the  estate,  an  allowance 
may  be  made  for  them  on  the  surren- 
der of  the  estate  to  a  trustee  in  bank- 
ruptcy, and  if  the  assignee  has  paid  the 
attorney's  fees,  he  may  claim  reim- 
bursement, and  if  not,  the  attorney 
may  claim  a  lien  on  the  assets  for  the 
reasonable  yalue  of  his  seryices.  Ran- 
dolph y.  Scruggs  (1903)  190  U.  S. 
533,  23  Sup.  Gt.  710,  47  L.  Ed.  1165, 
10  Am.  Bankr.  Rep.  1;  Summers  y. 
Abbott  (1903)  122  Fed.  36,  58  G.  O. 
A.  352,  10  Am.  Bankr.  Rep.  254;  In 
re  Scholtz  (D.  G.  1901)  106  Fed.  834, 
5  Am.  Bankr.  Rep.  782;  Piatt  y.  Ar- 
cher (D.  G.  1876)  Fed.  Gas.  No.  11,- 
214;  In  re  Marble  Products  Go.  (D. 
G.  1912)  199  Fed.  668,  29  Am.  Bankr. 
Rep.  384.  GONTRA,  see  In  re  Gohn 
(D.  G.  1873)  6  N.  B.  B.  379,  Fed.  Gas. 
No.  2,966;  Eichholz  y.  Polack  (1910) 
140  App.  Div.  551,  125'  N.  Y.  Supp. 
1108.  An  attorney's  charge  for  pre- 
paring the  deed  of  assignment  is  not 
entitled  to  preference,  though  it  may 
be  proye^  as  an  unsecured  claim 
against  the  bankrupt's  estate.  Ran- 
dolph y.  Scruggs  (1903)  190  U.  S.  533, 
23  Sup.  Gt  710,  47  L.  Ed.  1165,  10 
Am.  Bankr.  Rep.  1. 

98.  —  Allowanoe  and  payment  of 
charges^-Where  an  assignment  for  the 
benefit  of  creditors  is  made  within  four 
months  prior  to  the  assignor's  adjudi- 
cation in  bankruptcy,  all  the  state  court 
can  do  is  to  preserye  the  property  to 
be     adpiinistered    by    the    bankruptcy 

'  court,  and  it  is  thereafter  without  pow- 
er to  allow  any  claim  for  seryices  to 
any  one  except  such  as  may  in  good 
faith  haye  been  rendered  before  pro- 
ceedings in  bankruptcy.  The  state 
court  may  make  allowances  for  com- 
pensation for  seryices  rendered  under 
an  assignment  for  the  beneQt  of  credi- 
tors,    before    bankruptcy    proceedings 
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against  the  assignor  were  instituted, 
if  the  claim  therefor  is  presented  be- 
fore adjudication  of  bankruptcy.  In 
re  Bombino  (Utah,  1914)  138  P.  1155. 
The  assignee  has  a  lien  on  the  as- 
sets in  his  hands  for  his  necessary  ex- 
penses and  the  yalue  of  his  serrices 
which  were  beneficial  to  the  estate, 
and  is  entitled  to  a  preference  in  pay- 
ment Randolph  y.  Scruggs  (1903)  190 
U.  S.  533,  23  Sup.  Gt  710,  47  L.  Ed. 
1165,  10  Am.  Bankr.  Rep.  1;  In  re 
Ghase  (1903)  124  Fed.  753,  59  a 
G.  A.  629,  10  Am.  Bankr.  Rep.  677. 
Gompare  In  re  Lains  (D.  G.  1877)  16 
N.  B.  R.  168,  Fed.  Gas.  No.  7,989;  In 
re  Rogers  (D.  G.  1902)  116  Fed.  435, 
8  Am.  Bankr.  Rep.  723.  If  he  sub- 
mits himself  to  the  jurisdiction  of  the 
court  of  bankruptcy,  and  that  court 
makes  an  order  requiring  him  to  sur- 
render to  the  trustee  the  assets  in  his 
hands,  it  may  expressly  except  from 
the  operation  of  the  order  such  sums 
as  he  may  be  entitled  to  claim  by  way 
of  credit  or  allowance.  Neill  y.  Jack- 
son (D.  G.  1881)  8  Fed.  144.  If  he  is 
sued  by  the  trustee  in  bankruptcy  for 
the  surrender  of  the  estate,  he  may 
set  off  his  claim  for  compensation  and 
expenses  against  the  amount  demand- 
ed of  him  by  the  trustee.  Gatlin  t. 
Foster  (G.  G.  1870)  Fed.  Gas.  No.  2,- 
519.  In  respect  to  such  credits  and 
allowances,  the  assignee  must  be  con- 
sidered as  occupying  the  position  of  an 
"adverse  claimant"  And  therefore  the 
court  of  bankruptcy  has  no  jurisdiction 
to  adjudicate  the  merits  of  his  daim 
to  retain  out  of  the  estate  money  dis- 
bursed by  him,  or  which  he  claims  on 
account  of  his  commission  as  assignee, 
xmless  he  consents  to  the  exercise  of 
such  jurisdiction.  Louisyille  Trust  CSo. 
y.  Gomingor  (1902)  184  U.  S.  18,  22 
Sup.  Gt  293,  46  L.  Ed.  413,  7  Am. 
Bankr.  Rep.  421. 

IV.  TIME  OF  TAKING  EFFECT  OF 

ACT 

99.  Date  of  approval  of  act^— In  view 
of  the  declaration  of  the  bankruptcy 
act  of  1898  that  it  "shaU  go  into  fuH 
force  and  effect  upon  its  passage,"  And 
that  proceedings  under  state  insol- 
yency  laws  commenced  "before  the  pas- 
sage of  this  act"  shall  be  sayed,  it  is 
held  that  its  operation  in  suspending 
the  insolyency  laws  of  the  states,  and 
depriying  the  courts  of  jurisdiction 
thereunder,  is  to  be  dated  from  the  day 
of  its  approyal,  July  1st,  and  not  ft'om 
Noyember  1st,  the  day  when  petitions 
in  inyoluntary  cases  could  first  be  filed. 
In  re  Bruss-Ritter  Go.  (D.  0.  18^) 
90  Fed.  651,  1  Am.  Bankr.  Rep.  58, 
holding  also  that  the  postponement  of 
the  right  to  file  petitions  in  inyolnntary 
cases  until,  four  months  after  the  pfts* 
sage  of  the  bankruptcy  act  did  not  au- 
thorize state  courts,  in  the  interval,  to 
take  jurisdiction  of  proceedings  begun 
under   state   insolyency  laws   (on  tbe 
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ground  that  the  creditor  would  other- 
wise be  without  a  remedy),  being  a 
mere  regulation  of  procedure,  and  not 
a  denial  or  impairment  of  the  rights  of 
suitors.  And  see  Parmenter  Mfg.  Co. 
V.  Hamilton  (1898)  172  Mass.  178,  51 
N.  E.  529,  70  Am.  St  Rep.  258. 

The  statute  took  effect  from  the  date 
of  its  approval,  rather  than  from  the 
date  when  proceediugs  under  it  might 
be  commenced,  as  to  all  acts  done  in 
fraud  of  the  purpose  of  the  statute, 
such  as  the  giving  of  preferences  or 
the  transfer  or  conveyance  of  proper- 
ty in  fraud  of  creditors,  or  the  com- 
mission of  an  act  of  bankruptcy.  Lei- 
digh  Carriage  Co.  v.  Stengel  (1899)  95 
Fed.  637,  37  C.  O.  A.  210,  2  Am. 
Bankr.  Rep.  383;  Blake,  Moffitt  & 
Towne  v.  Francis- Valentine  Co.  (D. 
C.  1898)  89  Fed.  691,  1  Am.  Bankr. 
Rep.  372. 

100.  — -  Fractions  of  a  day^-Where 
the  endeavor  is  made  to  save  the  validi- 
ty of  a  transfer  or  mortgage  of  prop- 
erty recorded  on  the  same  day  on 
which  the  bankruptcy  act  was  ap- 
proved, evidence  is  admissible  to  show 
that  the  instrument  in  question  was 
actually  placed  on  the  record  several 
hours  before  the  President  approved 
the  act  by  his  signature.  In  re  Wynne 
(O.  C.  1868)  Fed.  Cas.  No.  18,117. 
But  in  the  absence  of  evidence  to  show 
at  what  hour  on  the  first  day  of  July, 
1808,  the  President  signed  his  approval 
to  the  bankruptcy  act,  it  will  be  pre- 
sumed to  have  taken  effect  from  the 
earliest  moment  of  that  day;  and 
therefore,  under  the  provision  that  "no 
petition  for  involuntary  bankruptcy 
shall  be  filed  within  four  months  of 
the  passage''  of  the  act,  such  a  peti- 
tion, filed  on  the  first  day  of  November, 
1898,  was  not  premature.  Leidigh 
Carriage  Co.  ▼.  Stengel  (1899)  95  Fed. 
637,  37  C.  C.  A.  210,  2  Am.  Bankr. 
Rep.  883. 

V.  EFFECT    OF     ACT     ON    STATE 
INSOLVENCY  LAWS 

101.  Validity  of  state  insolvency  laws. 
— ^Insolvency  laws  may  be  passed  by 
the  several  states,  regulating  the  dis- 
tribution of  the  estates  of  insolvent 
debtors,  on  their  own  petition  or  on 
compulsory  proceedings  against  them, 
and  authorizing  the  discharge  of  debt- 
ors from  their  obligations  and  liabili- 
ties on  just  and  reasonable  terms,  and 
the  same  will  be  operative  in  the  ab- 
sence *of  a  national  bankruptcy  law. 
Butler  V.  Goreley  (1892)  146  U.  S. 
303,  13  Sup.  Ct.  84,  36  L.  Ed.  981; 
Day  V.  Bardwell  (1867)  97  Mass.  246; 
Pettitt  V.  Seaman  (C3onn.  1795)  2  Root 
178;  Pugh  V.  BusseU  (Ind.  1831)  2 
Blackf.  394. 

102.  Susponsion  of  Insolvency  laws  by 
bankruptoy  aot.P-All  state  insolvency 
laws  in  force  at  the  time  of  the  enact- 
ment of  a  national  bankruptcy  law  must 
yield  to  it»  and  can  no  longer  operate 


upon  the  persons  or  cases  within  the 
purview  of  the  federal  statute.  The 
latter  does  not  repeal  or  destroy  the 
state  laws  on  the  same  subject,  but  it 
supersedes  them  and  suspends  their  op- 
eration for  the  time  being.  Sturges  v. 
Crowninshield  (1819)  4  Wheat  122, 
4  L.  Ed.  529 ;  Ogden  v.  Saunders  (1827) 
12  Wheat  213,  6  L.  Ed.  606;  Baldwin 
V.  Hale  (1863)  1  WaU.  223.  17  L.  Ed. 
531;  In  re  Pickens  Mfg.  Co.  (D.  C. 
1908)  158  Fed.  894,  20  Am.  Bankr. 
Rep.  202;  In  re  F.  A.  Hall  Co.  (D.  C. 
1903)  121  Fed.  992,  10  Am.  Bankr. 
Rep.  88;  Carling  v.  Seymour  Lumber 
Co.  (1902)  113  Fed.  483,  61  C.  C.  A.  1, 
8  Am.  Bankr.  Rep.  29;  In  re  Curtis 
(1899)  94  Fed.  630,  36  C.  C.  A.  430, 
2  Am.  Bankr.  Rep.  226;  Torrens  v. 
Hammond  (C.  C.  1882)  10  Fed.  900; 
In  re  Smith  (D.  C.  1899)  92  Fed.  135, 
2  Am.  Bankr.  Rep.  9;  In  re  John  A. 
Etheridge  Furniture  Co.  (D.  C.  1899) 
92  Fed.  329,  1  Aju.  Bankr.  Rep.  112; 
In  re  Bruss-Ritter  Co.  (D.  C.  1898) 
90  Fed.  651,  1  Am.  Bankr.  Rep.  58; 
In  re  Richard  (D.  C.  1899)  94  Fed. 
633,  2  Am.  Bankr.  Rep.  506;  Perry  v. 
Laugley  (D.  C.  1868)  1  N.  B.  R.  559, 
Fed.  Cas.  No.  11,006;  In  re  Mallory 
(D.  C.  1871)  6  N.  B.  R.  22,  Fed.  Cas. 
No.  8,991;  In  re  Atkinson  (D.  C.  1872) 

7  N.  B.  R.  143,  Fed.  Cas.  No.  606; 
In  re  Temple  (D.  C.  1879)  Fed.  Cas. 
No.  13,826;  Ex  parte  Eames  (C.  C. 
1842)  Fed.  Cas.  No.  4,237;  In  re  Bar- 
row (D.  C.  1868)  1  N.  B.  R.  481,  Fed. 
Cas.  No.  1,057;  In  re  Bunster  (D.  C. 
1871)  5  N.  B.  R.  82,  Fed.  Cas.  No. 
2,136;  In  re  Merchanto'  Ins.  Co.  (D. 
C.  1871)  6  N.  B.  R.  43,  Fed.  Cas.  No. 
9,441;  In  re  Independent  Ins.  Co. 
(C.  C.  1872)  6  N.  B.  R.  260.  Fed.  Cas. 
No.  7,017;  In  re  Safe-Deposit  &  Sav. 
Inst  (D.  C.  1872)  7  N.  B.  R.  392,  Fed. 
Cas.  No.  12,211;  Freelander  v.  Hollo- 
man  (D.  C.  1873)  9  N.  B.  R.  331, 
Fed.  CJas.  No.  5,081;  In  re  Green  Pond 
R.  Co.  (D.  C.  1876)  13  N.  B.  R.  118, 
Fed.  Cas.  No.  5,786;  Harbaugh  v.  Cos- 
tello  (1900)  184  111.  110,  56  N.  E.  363, 
75  Am.  St  Rep.  147;  First  Nat  Bank 
V.  Ware  (1901)  95  Me,  388,  50  Atl. 
24;    Parmenter  Mfg.  Co.  v.  Hamilton 

(1898)  172  Mass.  178,  51  N.  E.  529, 
70  Am.  St  Rep.  258;  Foley-Bean  Lum- 
ber Co.  V.  Sawyer  (1899)  76  Minn.  118, 
78  N.  W.  1038;  Armour  Packing  Co. 
V.  Brown  (1899)  76  Minn.  465,  79  N. 
W.  522;    E.  C.  Wescott  Co.  v.  Berry 

(1899)  69  N.  H.  505,  45  Atl.  352; 
Potts  V.  Smith  Mfg.  Co.  (1904)  25  Pa. 
Super.  Ct.  206;  Hickman  v.  Parlin- 
Orendorf  Co.  (1909)  88  Ark.  519.  115 
S.  W.  371;  Rosenfeld  v.  Siegfried 
(1901)  91  Mo.  App.  169;  Mauran  v. 
Crown  Carpet  lining  Co.  (1901)  23 
R.  I.  324,  50  Atl.  331 ;  Hoover  v.  Ober 
(1910)  42' Pa.  Super.  Ct  308;  Martin 
V.  Berry  (1869)  37  Cal.  208;  Barber 
V.  Rodgers  (1872)  71  Pa.  362;  Hudson 
V.  Bigham   (Tenn.  1873)  12  Heisk.  58, 

8  N.  B.  R.  494;  Rowe  v.  Page  (1874) 
54  N.  H.  190,  13  N.  B.  R.  366;  In  re 
McKee  (Ey.)  1  Nat  Bankr.  News,  139; 
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In  re  Reynold!  (1867)  8  R.  I.  485,  9 
N.  B,  R.  50,  5  Am.  Rep.  615;  Lavender 
T.  GosneU  (1875)  43  Md.  153,  12  N.  B. 
R.  282;  Steelman  y.  Matdx  (1873) 
36  N.  J.  Law,  344;  Fisk  y.  Mont- 
gomery (1869)  21  La.  Ann.  446;  Van 
Nostrand  y.  Garr  (1869)  30  Md.  128; 
Boese  v.  Locke  (N.  Y.  1877)  53  How. 
Prac.  148;  Commonwealth  y.  0*Hara 
(Pa.  1867)  6  Phila.  402.  CONTRA,  In 
re  Scholtz  (D.  C.  1901)  106  Fed.  834, 
5  Am.  Bankr.  Rep.  782. 

A*  state  insolvency  law,  being  only 
superseded  by  the  enactment  of  a  na- 
tional bankruptcy  law,  is  revived  by  the 
repeal  of  the  federal  statute,  without 
the  necessity  of  its  being  re-enacted  as 
a  law  of  the  state.  Butler  v.  Goreley 
(1892)  146  U.  S.  303,  13  Sup.  Ct.  84, 
36  L.  Ed.  981;  Tua  v.  Carriere  (1886) 
117  U.  S.  201,  6  Sup.  Ct.  565.  29  L. 
Ed.  855;  In  re  Wright  (D.  C.  1899) 
95  Fed.  807,  2  Am.  Bankr.  Rep.  592; 
Lothrop  V.  Highland  Foundry  Co. 
(1880)  128  Mass.  120;  Ward  v.  Proc- 
tor (Mass.  1843)  7  Mete.  318,  39  Am. 
Dec.  782;  Lavender  v.  Gosnell  (1875) 
43  Md.  153,  12  N.  B.  R.  282;  Orr  v. 
Lisso  (1881)  33  La.  Ann.  476.  The 
legislation  of  Congress  on  the  subject 
of  bankruptcy  does  not  annul  that  of  a 
state  in  any  such  sense  that  the  state 
law  may  not  be  amended  without  re- 
enactment  after  its  operation  is  revived 
by  the  repeal  of  the  act  of  Congress. 
Torrens  y.  Hammond  (C.  C.  1882)  10 
Fed.  900.  Where  a  court  of  bank- 
ruptcy refuses  to  grant  a  <Uscharge  to 
a  bankrupt  before  it,  his  creditors,  after 
the  repeal  of  the  bankruptcy  law,  may 
take  proceedings  against  him  under  the 
state  insolvency  law  and  prove  their 
claims  against  his  estate.  Fisher  y. 
Currier  (Mass.  1844)  7  Mete.  424.  A 
state  insolvency  law,  suspended  during 
the  operation  of  a  national  bankruptcy 
law  and  revived  by  its  repeal,  may  take 
cognizance  of  all  acts  within  its  pro- 
visions done  while  it  was  so  suspended, 
and  will  apply  to  contracts  made  during 
that  time.  Palmer  y.  Hixon  (1883)  74 
Me.  447.  A  conveyance  by  way  of 
preference,  made  by  an  insolvent  debt- 
or, in  contravention  of  the  provisions 
of  the  insolvency  law  of  the  state,  while 
the  federal  bankruptcy  act  is  in  force, 
is  a  sufficient  cause  for  instituting  pro- 
ceedings in  insolvency  against  the  debt- 
or after  the  repeal  of  the  bankruptcy 
act.  Lothrop  y.  Highland  Foundry  Co. 
(1880)  128  Mass.  120. 

It  is  competent  for  a  state  legislature 
to  enact,  amend,  or  repeal  a  state  in- 
solvency law  while  the  bankruptcy  act 
is  in  force.  A  state  law  of  this  char- 
acter, passed  while  the  federal  act  is 
operative,  will  not  come  into  effect  at 
once,  but  this  does  not  make  it  void 
ab  initio.  The  legislature  has  the  pow- 
er to  make  the  time  when  its  enact- 
ment shall  take  effect  depend  upon  the 
happening  of  some  future  event.  This 
event  being  the  repeal  of  the  bank- 
ruptcy law,  the  postponement  of  the 
efficiency  of  the  state  law  until  it  oc- 
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curs  may  be  implied,  and  until  that  time 
the  insolvency  law  will  remain  in  abey- 
ance. Tua  v.  Carriere  (1886)  117  U. 
S.  201,  6  Sup.  Ct  665,  29  L.  Ed.  855; 
In  re  Wright  (D.  C.  1899)  95  Fed.  807, 
2  Am.  Bankr.  Rep.  592;  Damon's  Ap- 
peal (1879)  70  Me.  153;  Boedefeld  v. 
Reed  (1880)  55  CaL  299;  LewU  v. 
County  Clerk  (1880)  55  CaL  604;  Se- 
attle Coal  Co.  y.  Thomas  (1881)  57 
Cal.  197;  In  re  Peckham's  Assigned 
Estate  (1908)  35  Pa.  Super.  Ct  330. 

103.  What    state    laws    affected^A 

•tate  law  which  authorizes  proceedings 
against  a  debtor  which  are  distinctly  in 
the  nature  of  insolvency  proceedings  is 
superseded  by  the  national  bankruptcy 
law.  Capital  Lumber  Co.  y.  Saunders 
(1914)  26  Idaho,  408,  143  Pac.  1178. 

A  state  law  which  provides  for  ad- 
ministration upon  the  effects  of  an  in- 
solvent debtor  and  their  distribution 
among  the  creditors  is  an  'insolvency 
law,"  so  as  to  be  superseded  by  the 
national  bankruptcy  law,  though  it  does 
not  authorize  a  discharge  of  the  debtor 
from  his  liabilities.  In  re  Merchants* 
Ins.  Co.  (D.  C.  1871)  Fed.  Cas.  No. 
9,441.  Compare  Ex  parte  Rank  (D.  G. 
1842)  Fed.  Cas.  No.  11,566.  Or  al- 
though it  only  authorizes  a  state  officer 
to  recommend  to  the  creditors  of  the 
defendant  that  they  should  release  him 
from  further  liability.  Carling  v.  Sey- 
mour Lumber  Co.  (1902)  113  Fed.  483, 
61  C.  C.  A.  1,  8  .Am.  Bankr.  Rep.  29. 
Under  Civ.  Code  La.  art  8098,  if  cred- 
itors accept  the  debtor's  propositions 
and  grant  him  a  respite,  the  proceed- 
ing is  not  in  the  nature  of  an  insol- 
vency proceeding,  and  there  is  no  con- 
flict 'vrith  the  bankruptcy  law.  But  if 
they  reject  the  proposal  and  vote  for 
the  appointment  of  a  syndic  to  collect 
and  administer  his  property  under  the 
state  insolvency  law,  this  is  incompati- 
ble with  the  bankruptcy  law,  and  the 
state  law  in  such  a  case  must  give  way. 
Duffy  y.  His  Creditors  (1909)  122  La. 
600,  48  South.  120. 

A  state  law  which  merely  protects  the 
person  of  a  debtor  from  imprisoomeDt, 
without  affecting  the  debt  or  contract 
or  the  other  means  for  its  enforcement, 
or  which  provides  only  for  the  release 
of  poor  debtors  arrested  on  dvil  pro- 
cess, is  not  of  such  a  nature  as  to  be 
suspended  by  the  bankruptcy  law.  Sul- 
Uvan  V.  Hieskill  (D.  C.  1843)  Fed.  Cas. 
No.  13,594;  Ex  parte  Jacobs  (N.  Y. 
1871)  12  Abb.  Prac.  N.  S.  273;  Jordan 
y.  Hall  (1869)  9  R.  L  220,  11  Am.  Bep. 
245.  The  bankruptcy  act  does  not  af- 
fect the  general  laws  of  the  states  pro- 
viding for  the  settlement  of  the  estates 
of  insolvent  deceased  persons.  Haw- 
kins y.  Learned  (1874)  54  N.  H.  333. 
The  bankruptcy  law  does  not  suspend 
a  state  law  enabling  a  creditor  to  pre- 
vent the  departure  of  his  debtor  from 
the  state.  Gottschalk  v.  Meyer  (1876) 
28  La.  Ann.  885.  Or  one  which  au- 
thorizes the  arrest  and  imprisonment 
of  a  Judgment  debtor   on  a  showinf 
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that  he  is  aboat.to  remoye  or  has  con- 
cealed property  with  intent  to  defrand 
his  creditors,  though  it  also  provides 
that  he  may  be  released  on  giving  bond 
to  apply  for  the  benefit  of  the  state 
insolvency  law  and  comply  with  its  re- 
quirements. Ex  parte  Crawford  (1907) 
154  Fed.  769,  83  C.  C.  A.  474,  18  Am. 
Bankr.  Rep.  618.  A  statute  designed 
to  prevent  debtors,  in  contemplation  of 
insolvency,  from  giving  preferences  to 
favored  creditors,  is  not  a  bankruptcy 
law  and  is  not  suspended  by  the  act 
of  Congress.  Grunsfeld  Bros.  v. 
Brownell  (1904)  12  N.  M.  192,  76 
Pac.  310.  A  statute  which  confers  on 
resident  creditors  priority  in  the  dis- 
tribution of  the  assets  of  foreign  cor- 
porations doing  business  within  the 
state  is  not  susp'ended  by  the  national 
bankruptcy  law.  In  re  Standard  Oak 
Veneer  Co.  (D.  C.  1909)  173  Fed.  103, 
22  Am.  Bankr.  Rep.  883.  An  action 
brought  by  a  receiver  in  proceedings 
supplementary  to  execution  is  not  a 
proceeding  commenced  under  a  state  in- 
solvency law,  within  the  meaning  of 
the  saving  clause  of  the  bankruptcy  act 
regarding  such  proceedings  pending  at 
the  time  of  its  taking  effect.  In  re 
Meyers,  1  Nat.  Bankr.  News,  293. 

104.  —  Winding  up  insolvent  cor- 
porations.—When  proceedings  are  be- 
gun under  a  state  statute  to  dissolve 
an  insolvent  corporation  or  forfeit  its 
charter,  and  to  wind  up  its  affairs  and 
distribute  its  assets,  the  attempt  is 
made  to  cover  the  same  ground  and 
administer  the  same  relief  that  would 
be  obtained  under  the  bankruptcy  law, 
and  If  a  proceeding  in  bankruptcy 
against  the  corporation  is  thereupon 
commenced  in  the  proper  federal  court 
within  four  months,  this  will  displace 
the  proceedings  in  the  state  court  and 
put  an  end  to  its  jurisdiction.  In  re 
Watts  (1903)  190  U.  S.  1,  23  Sup.  Ot 
718,  47  L.  Ed.  933,  10  Am.  Bankr.  Rep. 
113.  And  see  In  re  Standard  Fuller's 
Earth  Co.  (D.  C.  1911)  186  Fed.  578, 
26  Am.  Bankr.  Rep.  862;  In  re  Stand- 
ard Cordage  Co.  (D.  C.  1910)  184  Fed. 
156,  80  Am.  Bankr.  Rep.  448;  In  re 
Storck  Lumber  Co.  (D.  C.  1902)  114 
Fed.  360,  8  Am.  Bankr.  Rep.  86; 
Chandler  v.  Siddle  (C.  C.  1874)  10  N. 
B.  R.  236,  Fed.  Cas.  No.  2,594;  French 
T.  O'Brien  (N.  Y.  1876)  62  How.  Prac. 
894;  Barber  v.  International  Co.  (1901) 
73  Conn.  587,  48  Atl.  758;  Moody  v. 
Port  Clyde  Development  Co.  (1907) 
102  Me.  365,  66  AtL  967;  Watson  v. 
Citizens'  Sav.  Bank  (S.  CL  1851)  5 
Rich.  159;  State  v.  Superior  Court  of 
King  County  (D.  C.  1912)  20  Wash. 
545,  56  Pac.  85,  45  L.  R.  A.  177;  In 
re  Weedman  Stave  Co.  (D.  C.  1912) 
199  Fed.  948,  29  Am.  Bankr.  Rep.  460; 
Continental  Building  &  Loan  Ass'n  v. 
Superior  Court  (1912)  163  CaL  579, 
126  Pac.  476.  The  persons  whom,  the 
state  court  has  placed  in  charge  of  the 
corporation  for  the  purpose  of  winding 
it  up,  whether  called  receivers,  com- 


missioners, liquidators,  or  by  any  other 
name,  cannot  successfully  oppose  its  ad- 
judication in  bankruptcy  on  the  ground 
of  the  pending  proceedings  in  the  state 
court ;  and  if  the  state  law  is  to  be  re- 
garded as  an  insolvency  law,  their  ap* 
pointment  must  be  treated  as  void  by 
the  bankruptcy  court,  and  they  have 
no  standing  in  the  latter  court  to  be 
heard  on  the  petition  for  adjudication 
in  bankruptcy.  Thornhill  v.  Bank  of 
Louisiana  (C.  C.  1870)  5  N.  B.  R.  367, 
Fed.  Cas.  No.  13,992.  And  see  In  re 
Salmon  &  Salmon  (D.  C.  1906)  143 
Fed.  395,  16  Am.  Bankr.  Rep.  122. 

The  bankruptcy  law  does  not  neces- 
sarily deprive  a  state  court  of  jurisdic- 
tion conferred  by  a  state  law  to  dis- 
solve a  local  corporation,  even  though 
the  reason  for  exercising  such  jurisdic- 
tion be  the  insolvency  of  such  corpora- 
tion. Nothing  in  the  bankruptcy  act 
prevents  the  winding  up  of  a  defunct 
corporation  under  a  state  statute  and 
by  a  state  court,  where  bankruptcy 
proceedings  are  not  seasonably  insti- 
tuted. The  jurisdiction  of  a  state 
court  to  appoint  a  receiver  of,  and  to 
wind  up,  an  insolvent  corporation,  is 
not  affected  by  bankruptcy  proceedings^ 
instituted  more  than  four  months  after 
the  appointment  of  the  receiver,  in 
pursuance  of  the  provisions  of  the 
bankruptcy  act  Lyon  v.  Russell 
(1914)  41  App.  D.  C.  664. 

105.  —  Foreclosure    and    receKer- 

•hip.— Where  the  main  purpose  of  a 
suit  is  to  foreclose  a  mortgage,  and 
there  is  also  an  incidental  prayer  for 
relief  appropriate  to  insolvency  pro- 
ceedings, a  receiver's  possession  there- 
under will  not  be  affected  by  a  subse- 
quent adjudication  in  bankruptcy.  But 
where  the  main  purpose  is  to  obtain  re- 
lief appropriate  only  in  insolvency  pro- 
ceedings, the  fact  that  a  mortgage  may 
be  foreclosed  as  an  incident  thereto 
will  not  save  the  case  from  the  nulli- 
fying effect  of  bankruptcy  proceedings 
on  pending  insolvency  proceedings. 
Merry  v.  Jones  (1904)  119  Ga.  648,  46 
S.  F.  861;  An  action  to  cancel  certain 
deeds  and  subject  the  land  to  liens, 
when  converted  by  amendment  into  a 
proceeding  to  subject  the  debtor's  equi- 
ty in  the  land  to  the  liens,  not  being 
a  general  insolvency  proceeding,  was 
unaffected  by  the  debtor's  subsequent 
adjudication  as  a  bankrupt  more  than 
four  months  after  the  liens  were  ob- 
tained. Virginia-Carolina  Chemical 
Co.  V.  Rylee  (1913)  78  S.  B.  27,  139 
Ga.  669. 

106.  Cases  not  covered  by  bankrupt- 
cy law.— As  to  any  cases  not  covered 
by  the  bankruptcy  law,  or  expressly  or 
impliedly  omitted  from  its  operation, 
the  insolvency  laws  of  the  several 
states  are  not  superseded,  but  may  be 
put  into  effect.  Johnson  v.  Crav^ord 
(C.  C.  1907)  154  Fed.  761,  18  Am. 
Bankr.  Rep.  608;  In  re  Wilmington 
Hosiery  Co.  (D.  C.  1003)  120  Fed.  180, 
9  Am.  Bankr.  Rep.  581;  In  re  Worces- 

(11773) 


§  9654 


BANKRUPTCY    (§  70) 


(Tit  61 


ter  County  (1900)  102  Fed.  808,  42  C. 
O.   A.   637,   4  Am.   Bankr.   Rep.   496; 
In  re  Reynolds   (1867)  8  R.  I.  485,  9 
N.  B.  R.  50,  5  Am.  Rep.  615;    Singer 
V.  National  Bedstead  Mfg.  Co.  (1903) 
65  N.  J.  Eq.  290,  55  Ati.  868;   Appeal 
of  Geery  (1876)  43  Conn.  289,  21  Am. 
Rep.  663;    Pugh  v.  Bussel  (Ind.  1831) 
2   Blackf.   394;     Fisk   v.   Montgomery 
(1869)   21  La.  Ann.  446;    Simpson  v. 
City  Sav.  Bank  (1876)  56  N.  H.  466,  15 
N.  B.  R.  385.  22  Am.  Rep.  491;    Steel- 
man  V.  Mattix  (1873)  36  N.  J.  Iaw,  344. 
Prior  to  the  amendment  of  1910,  the 
bankruptcy  act  made  no  provision  for 
the   voluntary   bankruptcy   of  corpora- 
tions, but  excluded  them  from   taking 
the  benefit  of  the  act  in  that  form,  and 
it  was  held  that  it  did  not  prevent  a 
state  court  from  taking  jurisdiction  of 
a   stockholder's   suit   for   the   appoint- 
ment of  a  receiver  and  for  winding  up 
the  affairs   of  the  corporation,  in  the 
absence   of  proceedings  in  involuntary 
bankruptcy  against  it.    Roberts  Cotton 
OU  Co.  v.  F.  B.  Morse  &  Co.  (1911)  97 
Ark.    513,   135   S.   W.   334;    Keystone 
Driller  Co.  v.  superior  Court  of  San 
Francisco  (1903)  138  Cal.  738;  72  Pac 
398.     If  proceedings  under  a  state  in- 
solvency law,  or  under  a  law  for  the 
winding  up   of  insolvent  corporations, 
are   commenced   against  a  corporation 
which  is  not  amenable  to  the  bankrupt- 
cy law,  but  which  is  within  the  terms 
of  the  state  law,  such  proceedings  are 
not   contrary    to    the    bankruptcy   law 
nor  suspended  by  it.     State  Nat.  Bank 
V.    Syndicate    Co.    of   Eureka   Springs 
(C.   C.   1910)   178  Fed.  359;    Dille  v. 
People  (1905)  118  DL  App.  426;  Rog- 
ers V.  Boston  Club    (1910)   205  Mass. 
261,  91  N.  E.  321,  28  L.  R.  A.  (N.  S.) 
743;    R.   H.    Herron   Co.   v.    Superior 
Court    of    San    Francisco    (1902)    136 
Cal.  279,  68  Pac  814,  89  Am.  St.  Rep. 
124;   Simpson  v.  City  Sav.  Bank  (1876) 
56  N.  H.  466,  15  N.  B.  R.  385,  22  Am. 
Rep.   491.      Since   the   bankruptcy  act 
forbids    the   institution    of   involuntary 
proceedings  against  "a  wage-earner  or 
a  person  engaged  chiefly  in  farming  or 
the  tillage  of  the  soil,"  the  insolvency 
law  of  the  state  is  not  suspended  as  to 
such  persons,  but  may  be  put  into  op- 
eration against  them  if  they  come  with- 
in its  terms.     Old  Town  Bank  v.  Mc- 
Cormick    (1903)    96  Md.   341,   53  Atl. 
934,  60  L.  R.  A.  577,  94  Am.  St.  Rep. 
577;    Hoover   v.   Ober    (1910)    42  Pa. 
Super.  Ct.  308;   Citizens*  Nat.  Bank  v. 
Gass    (1905)    29   Pa.    Super.   Ct   126; 
Miller  v.  Jackson  (1907)  34  Pa.  Super. 
Ct.  31;    In  re  Rittenhouse's  Insolvent 
Estate   (1906)   30  Pa.  Super.  Ct.  468; 
Lace  V.   Smith   (1912)   34  R  I.  1,  82 
Atl.  268.    The  field  of  voluntary  bank- 
ruptcy of  one  engaged  chiefly  in  farm- 
ing being  covered  by  the  bankruptcy  act 
of   1898,   it   supersedes    the   state   in- 
solvency laws  as  to  voluntary  assign- 
ment of   such   a   person,   so   that    the 
state  court  has  no  jurisdiction  to  ad- 
minister his  assigned  estate.    Rockville 
Nat   Bank   v.   Latham    (1914)    89  A. 
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1117,  88  Conn.  70.  The  national  bank- 
ruptcy law  does  not  supersede  a  state 
insolvency  law  in  cases  where  the  in- 
solvent debtor  owes  debts  less  than 
$1,000  in  amount  Landis  Machine  Co. 
V.  Cooper  (1913)  53  Pa.  Super.  (3t 
416;  Appeal  of  Shepardson  (1869)  36 
Conn.  23;  Corner  v.  Miller,  1  N.  B.  K. 
403.  CONTRA,  Littlefield  v.  (Say 
(1902)  96  Me.  422,  52  AU.  925.  The 
act  of  congress  does  not  suspend  state 
insolvency  laws  so  far  as  concerns  debts 
and  claims  of  a  nature  not  to  be  dis- 
chargeable in  bankruptcy.  Johnson  v. 
Crawford  (C.  C.  1907)  164  Fed.  761, 
18  Am.  Bankr.  Rep.  608;  In  re  Win- 
temitz  (1870)  7  Phila.  380,  18  Pittsb. 
Leg.  J.  (N.  S.)  61.  The  bankruptcy 
does  not  supersede  or  suspend  the  op- 
eration of  poor  debtor  laws  and  those 
which  provide  for  the  release  of  in- 
solvent convicts,  the  bankruptcy  law 
having  no  provision  adapted  to  these 
cases.  Johnson  v.  Crawfora  (C.  C. 
1907)  154  Fed.  761,  18  Am.  Bankr. 
Rep.  608. 

A  state  law  which  provides  for  the 
sequestration  of  the  entire  estate  of  an 
absconding  or  concealed  debtor,  on  a 
writ  of  attachment,  for  the  appointment 
of  trustees  to  be  vested  with  title  to 
such  estate,  and  for  its  distribution  to 
creditors,  is  not  in  conflict  with  the 
bankruptcy  law,  and  is  not  suspended 
or  superseded  by  it  McCullough  v^ 
Goodhart,  1  Nat  Bankr.  News,  612. 
And  see  Scully  v.  Kirkpatrick  (1876) 
79  Pa.  324. 

107.  Laws  rsoulatlng  assignments  for 
creditors^— An  assignment  for  the  ben- 
efit of  creditors,  made  as  at  common 
law,  and  not  under  a  state  insolvency 
law,  will  be  valid  unless  it  is  iinpeach- 
ed  and  overthrown  by  proceedings  in 
bankruptcy  begun  within  the  statutory 
time.  In  re  Sievers  (D.  C.  1899)  91 
Fed.  366,  1  Am.  Bankr.  Rep.  117; 
Pogue  V.  Rowe  (1908)  236  IlL  157,  86 
N.  E.  207;  Thompson  v.  Shaw  (1908) 
104  Me.  85,  71  Atl.  370;  Cook  v.  Rog- 
ers (1875)  31  Mich.  391,  13  N.  B.  B. 
97;  In  re  Hawkins  (1868)  34  Conn. 
548,  2  N.  B.  R.  378;  Haas  v.  O'Brien 
(1876)  66  N.  Y.  597,  16  N.  B.  R.  508; 
Von  Hein  v.  Blkus,  15  N.  B.  R.  194. 
A  creditor  who  does  not  assent  to  an 
assignment  for  the  benefit  of  creditors 
is  entitled  to  attack  it  in  any  appropri- 
ate proceeding,  and  is  not  required  to 
resort  to  a  petition  in  bankruptcy  as 
a  means  of  avoiding  it  Moore  t. 
Gushing  (1911)  116  Minn.  142,  133  N. 
W.  561,  Ann.  Cas.  1913A,  816.  Bank- 
ruptcy act  recognizes  right  of  bank- 
rupt to  make  voluntary  assignment  of 
his  property  to  avoid  attachments 
thereon  and  secure  an  equal  distribn- 
tion  among  all  creditors.  Bell  v.  Bless- 
ing (C.  C.  A.  1915)  225  Fed.  750.  The 
national  bankrupted  act  suspended  state 
laws  concerning  assignments  for  the 
benefit  of  creditors,  leaving  such  as- 
signments to  be  governed  by  the  com- 
mon law.  Sabin  t.  Ghrisman  (Or.  1916) 
154  P.  908. 
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Statutes  which  provide  that  aoy  as- 
aignment,  mortgage,*  or  deed  of  trust, 
made  by  a  debtor  in  contemplation  of 
inaolyency  and  for  the  purpose  of  giv- 
ing a  preference,  shall  operate  as  an 
aaaignment  and  transfer  of  all  his  prop- 
erty and  inure  to  the  benefit  of  all  his 
creditors  pro  rata,  if  proceedings  for 
that  purpose  are  begun  within  a  limited 
time,  are  not  insolvency  laws  in  such 
sense  as  to  be  suspended  or  superseded 
by  the  bankruptcy  law.  Idnthicum  v. 
Fenley  (Ky.  1875)  11  Bush,  131;  Eber- 
sole  V.  Adams  <Ky.  1873)  10  Bush,  83, 
13  N.  B.  R.  141;  Downer  v.  Porter 
(1903)  116  Ky.  422,  76  S.  W.  135; 
Loolsville  Dry  Goods  Co.  v.  Lanman 
(1900)  135  Ky.  163,  121  S.  W.  1042, 
28  Lu  R.  A.  (N.  S.)  363,  135  Am.  St 
Rep.  451.  See  Martin  v.  Hausman 
(C.  C.  1882)   14  Fed.  160. 

Statutes  which  require  an  assignment 
for  the  benefit  of  creditors  to  be  record- 
ed, and  give  to  a  state  court  the  con- 
trol of  the  settlement  and  administra- 
tion of  the  estate,  and  which  require 
the  assignee  to  file  a  bond  and  an  in- 
ventory, and  provide  that  creditors  who 
wish  to  claim  under  the  assignment 
must  present  their  claims  within  a 
stated  time,  and  authorize  the  collec- 
tion of  assets  by  the  assignee  by  suit, 
and  his  discharge  on  settlement  of  the 
trust,  and  provide  for  the  distribution 
of  the  assigned  estate  among  the  cred- 
itors pro  rata,  are  not  necessarily  in- 
solvency laws,  and  proceedings  com- 
menced under  them  are  not  void  mere- 
ly by  reason  of  the  existence  of  a  na- 
tional bankruptcy  law,  though  they  are 
liable  to  be  avoided  at  the  instance  of 
a  trustee  in  bankruptcy  of  the  insolvent 
assignor  appointed  in  the  bankruptcy 
proceedings  in  a  proper  federal  court. 
Mayer  v.  Hellman  (1875)  91  U.  S.  496, 
IS  N.  B.  R.  440,  23  L.  Ed.  377;  In  re 
Gutwillig  (D.  C.  1898)  90  Fed.  475,  1 
Am.  Bankr.  Rep.  78;  In  re  Sievem 
(D.  C.  1899)  91  Fed.  366, 1  Am.  Bankr. 
Rep.  117;  In  re  Farrell  (1910)  176 
Fed.  505,  100  C.  C.  A.  63,  23  Am. 
Bankr.  Rep.  826;  Peck  v.  Parker 
(1870)  65  Pa.  262,  3  Am.  Rep.  625; 
Strong  v.  Carrier  (1845)  17  Conn.  319; 
Duryea  v.  Guthrie  (1903)  117  Wis. 
399,  94  N.  W.  365;  Binder  v.  McDon- 
ald (1900)  106  Wis.  332,  82  N.  W.  156; 
Patty-Joiner  &  Eubank  Co.  v.  Cummins 
(Tex.  av.  App.  1900)  59  S.  W.  297. 

State  statutes  which  treat  an  assign- 
ment for  the  benefit  of  creditors  as  an 
act  of  insolvency,  and  direct  the  admin- 
istration of  the  estate  to  proceed  as 
would  be  the  case  in  voluntary  pro- 
ceedings under  an  insolvency  law,  and 
provide  that  any  creditor  who  has  not 
proved  his  claim  shall  be  debarred  from 
prosecuting  an  action  on  it,  thus  grant- 
ing an  insolvent  a  discharge  from  his 
provable  debts,  are  ixr  effect  insolvency 
laws  and  their  operation  is  suspended 
by  the  enactment  of  the  national  bank- 
ruptcy law.  In  re  Curtis  (D.  C.  1899) 
91  Fed.  737,  1  Am.  Bankr.  Rep.  440; 
In  re  Smith  (D.  C.  1899)  92  Fed.  135, 


2  Am.  Bankr.  Rep.  9;  Lyman  v.  Bond 
(1881)  130  Mass.  291;  Baxter  County 
Bank  v.  Copeland  (Ark.  1914)  169  S. 
W.  1180;  Pelton  v.  Sheridan  (Or.  1914) 
144  Pac.  410;  First  Nat  Bank  of  Ban- 
don  v.  Manassa  (Or.  1915)  150  Pac 
258.  The  statute  of  Indiana  (Rev.  St 
1881,  §§  2662-2683,  inclusive;  2  Bums' 
Rev.  St  1894,  §{  2899-2920,  inclusive) 
regulating  assignments  for  the  benefit 
of  creditors,  and  investing  the  circuit 
courts  of  the  state  with  jurisdiction  and 
control  over  the  administration  of  es- 
tates so  assigned,  including  the  t>roof 
and  allowance  of  claims,  the  collection 
and  distribution  of  assets,  and  the  dis- 
charge of  the  assignee,  is  an  insolvency 
law,  and  its  operation  was  suspended 
by  the  enactment  of  the  bankruptcy  act 
of  1898.  In  re  Smith  (D.  C.  1890)  92 
Fed.  135u  A  decision  of  the  supreme 
court  of  a  state  that  a  statute  of  that 
state  regulating  the  administration  and 
distribution  of  estates  under  general  as- 
signments for  the  benefit  of  creditors  is 
an  insolvency  law,  will  be  followed  by 
the  federal  courts  of  bankruptcy  in  de- 
ciding upon  the  effect  of  the  enactment 
of  the  national  bankruptcy  law  upon  the 
operation  of  such  a  statute.  In  re  Cur- 
tis (D.  C.  1890)  91  Fed.  737,  1  Am. 
Bankr.  Rep.  440. 

If  no  proceedings  are  instituted  in  a 
court  of  bankruptcy  within  the  time 
.limited,  for  the  adjudication  of  the  as- 
signor as  a  bankrupt,  and  for  the  pur- 
pose of  securing  the  administration  of 
the  property  in  that  court,  the  assign- 
ment will  be  valid,  at  least  for  the  pur- 
pose of  securing  an  equal  distribution 
of  the  estate  among  the  creditors;  that 
is,  it  will  be  valid  as  at  common  law, 
though  not  as  an  attempt  to  invoke  the 
state  insolvency  law.  Boese  v.  King 
(1883)  108  U.  S.  379,  2  Sup.  Ct.  765, 

27  L.  Ed.  760;  In  re  Romanow  (D.  C. 
1899)  92  Fed.  510,  1  Am.  Bankr.  Rep. 
461;  Johnson  v.  Crawford  (C.  C.  1907) 
154  Fed.  761,  18  Am.  Bankr.  Rep.  608;. 
Ostrander  v.  Meunch  (C.  C.  1881)  12 
Fed.  562;  Wald  v.  Wehl  (C.  C.  1881) 
6  Fed.  163;  Boese  v.  King  (1879)  78 
N.  T.  471;  Pogue  v.  Rowe  (1908)  236 
Bl.  157,  86  N.  E.  207;  Armour  Pack- 
ing Co.  V.  Brown  (1899)  76  Minn.  465, 
79  N.  W.  522;  Binder  v.  McDonald 
(1900)  106  Wis.  332,  82  N.  W.  156; 
Patty- Joiner  &  Eubank  Co.  v.  Cummins 
(1900)  93  Tex.  598,  57  S.  W.  566;  Bil- 
liard V.  Burlington  Shoe  Co.  (1903)  76 
Vt  57,  56  Atl.  283;  Hoague  v.  Cum- 
ner  (1905)  187  Mass.  296,  72  N.  B.  956; 
Louisville  Dry  Goods  Co.  v.  Lanman 
(1909)   135  Ky.  163,  121  S.  W.  1042, 

28  L.  R.  A.  (N.  S.)  363,  135  Am.  St 
Rep.  451;  Lucas  v.  Lucas'  Assignee,  76 
S.  W.  371,  25  Ky.  Law  Rep.  822; 
Barnes  v.  Rettew  (C.  C.  1871)  Fed. 
Cas.  No.  1,019;  Sparhawk  v,  Drexel 
(C.  C.  1874)  12  N.  B.  R.  450,  Fed.  Gas. 
No.  13,204;  Seaman  v.  Stoughton  (N. 
T.  1848)  3  Barb.  Ch.  344;  Strong  v. 
Carrier  (1845)  17  Conn.  319;  Cook  y. 
Rogers  (1875)  31  Mich.  391;  Bostwick 
T.  Burnett  (1878)  74  N.  Y.  317;   Malt- 
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bie  y.  Hotchkiss  (1871)  88  Conn.  80,  5 
N.  B.  R.  485,  9  Am.  Rep.  364;  Atkins 
V.  Spear  (Mass.  1844)  8  Mete.  490; 
Sadler  y.  Immel  (1880)  15  Nev.  265; 
Thrasher  v.  Bentley  (1874)  59  N.  Y. 
649;  Williams  y.  Pitts  (N.  Y.  1878)  55 
How.  Prac.  331.  ♦ 

A  general  assignment  by  an  insolyent 
debtor,  though  made  for  the  equal  and 
common  benefit  of  all  his  creditors,  with- 
out preferences,  and  without  any  actual 
fraudulent  intent,  either  as  to  creditors 
or  as  to  the  eyasion  of  the  bankruptcy 
law,  is  an  act  of  bankruptcy,  upon 
which  the  assignor  may  be  adjudged 
bankrupt,  if  proceedings  are  begun 
within  four  months  thereafter,  and  if 
the  other  requisites  as  to  jurisdiction 
are  found  to  exist.  Boese  y.  King 
(1883)  108  U.  S.  379.  2  Sup.  Ct  765, 
27  L.  Ed.  760;  Dayis  y.  Bohle  (1899) 
92  Fed.  325,  34  C.  C.  A.  372,  1  Am. 
Bankr.  Rep.  412;  In  re  Sievers  (D.  O. 
'  1899)  91  Fed.  366,  1  Am.  Bankr.  Rep. 
117;  Cragin  y.  Thompson  (O.  C.  1873) 
12  N.  B.  R.  81,  Fed.  Cas.  No.  3,320; 
Perry  y.  Langley  (D.  C.  1868)  1  N.  B. 
R.  559,  Fed.  Cas.  No.  11,006;  In  re 
Pierce  (D.  C.  1869)  3  N.  B.  R,  258, 
Fed.  Cas.  No.  11,141;  In  re  Smith  (D. 
C.  1869)  3  N.  B.  R.  377,  Fed.  Cas. 
No.  12,974;  Barnes  y.  Rettew  (C.  O. 
1871)  Fed.  Cas.  No.  1,019;  Barton  y. 
Tower  (D.  C.  1842)  Fed.  Cas.  No. 
1,085;  In  re  Burt  (C.  C.  1870)  Fed. 
Cas.  No.  2,210;  In  re  Chamberlain  (D. 
C.  1870)  3  N.  B.  R.  710,  Fed.  Cas.  No. 
2,574;  In  re  Croft  (D.  C.  1878)  17  N. 
B.  R.  324,  Fed.  Cas.  No.  3,404;  Jones 
y.  Sleeper  (D.  C.  1843)  Fed.  Cas.  No. 
7,496;  In  re  Kasson  (D.  C.  1878)  18 
N.  B.  R.  379,  Fed.  Cas.  No.  7,617;  In 
re  Romano w  (D,  C.  1899)  92  Fed.  510, 
1  Am.  Bankr.  Rep.  461;  Spicer  y. 
Ward  (D.  C.  1870)  8  N.  B.  R.  512,  Fed. 
Cas.  No.  13,241;  In  re  Randall  (D.  C. 
1869)  3  N.  B.  R  18,  Fed.  Cas.  No. 
11,551. 

The  complete  jurisdiction  of  the  court 
of  bankruptcy  oyer  the  estate  of  the 
bankrupt  is  not  affected  by  the  fact 
that  an  assignment  for  the  benefit  of 
creditors  under  the  state  law  had  been 
made  prior  to  the  adjudication.  The 
trustee  in  bankruptcy  takes  title  to  the 
whole  of  the  estate,  including  that  as- 
signed; the  assignment  is  yoidable  at 
his  instance;  and  he  may  recoyer  the 
property  or  its  proceeds  from  the  as- 
signee. Davis  y.  Bohle  (1899)  92  Fed. 
325,  34  C.  C.  A.  372,  1  Am.  Bankr. 
Rep.  412;  In  re  Gutwillig  (1899)  92 
Fed.  337,  34  C.  C.  A.  377, 1  Am.  Bankr. 
Rep.  388;  In  re  Beyers  (D.  C.  1899) 
91  Fed.  366,  1  Am.  Bankr.  Rep.  117; 
In  re  GutwilUg  (D.  C.  1898)  90  Fed. 
475,  1  Am.  Bankr.  Rep.  78;  In  re 
Smith  (D.  C.  1899)  92  Fed.  135,  2  Am. 
Bankr.  Rep.  9;  In  re  Troth  (C.  C. 
1880)  1  Fed.  405;  Pool  y.  McDonald 
(C.  C.  1877)  15  N.  B.  R.  560,  Fed.  Cas. 
No.  11,268;  Cragin  y.  Thompson  (C.  C. 
1873)  12  N.  B.  R.  81,  Fed.  Cas.  No. 
3,320;  In  re  Temple  (D.  C.  1876)  17 
N.  B.  R.  345,  Fed.  Caa.  No.  13,825; 
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Macdonald  y.  Moore  (D.  G.  1876)  15 
N.  B.  R.  26,  Fed.  Gas.  No.  ^763; 
Boese  y.  Locke  (N.  Y.  1879)  17  Hun, 
270.  Compare  Morning  Telegraph  Pab. 
Co.  y.  S.  B.  Hutchinson  Co.  (1906)  146 
Mich.  38,  109  N.  W.  42;  Scott  y.  Grin- 
stead  (1881)  4  Ky.  Law  Rep.  614. 
Where  a  chattel  mortgagor  assigned  for 
the  benefit  of  creditors  under  Comp. 
St.  Wyo.  1910,  |§  3366^3396,  specific 
prior  lien  of  mortgagee  was  enforceable 
against  the  property  in  the  hands  of 
the  assignee  claiming  under  the  state 
insolyency  law,  suspended  by  the  na- 
tional bankruptcy  act  of  1898.  .  Has- 
brouck  y.  La  Febre  (Wyo.  1915)  162 
P.  168. 

If  the  debtor  is  adjudged  bankrupt 
and  a  trustee  appointed,  but  not  nntil 
more  than  four  months  from  the  mak- 
ing of  the  assignment,  the  latter  will 
not  haye  the  right  to  set  aside  tiie  as- 
signment, nor  will  he  be  entitled  to  the 
possession  and  administration  of  the 
estate  as  against  the  yoluntary  as- 
signee. In  such  a  case,  the  trustee  in 
bankruptcy,  saying  questions  of  fraud, 
will  take  only  such  rights  as  the  bank- 
rupt had  and  could  himself  claim  at 
the  time  of  the  bankruptcy.  Mayer  y. 
Hellman  (1875)  91  U.  S.  496,  13  N,  B. 
R.  440,  23  L.  Ed.  377;  In  re  Arledge 
(D.  C.  1873)  1  N.  B.  R.  644.  Fed.  Cas. 
No.  633;  In  re  KimbaU  (D.  C.  1877)  16 
N.  B.  R.  188,  Fed.  Cas.  No.  7,770. 

i  08.  Effect  of  suspension  of  state  in- 
solvency laws.— A  national  bankruptcy 
law  being  in  existence,  it  is  the  right 
and  duty  of  state  courts  to  refuse  to 
take  jurisdiction  of  proceedihgs  at- 
tempted to  be  instituted  under  the  state 
insolvency  law,  and  when  an  insolvent 
files  a  petition  in  a  state  court  seeking 
the  benefit  of  that  law,  the  court  should 
dismiss  the  petition.  Van  Nostrand  v. 
Carr  (1869)  30  *Md.  128,  2  N.  B.  B. 
485;  Harbaugh  y.  Costello  (1900)  181 
lU.  110,  56  N.  E.  363,  75  Am.  St.  Rep. 
147;  Barber  y.  International  Co.  of 
Mexico  (190M  73  Conn.  587,  48  AtL 
758. 

In  a  case  where  proceedings  are 
pending  in  a  state  court  under  the  state 
insolvency  law  and  in  a  federal  court 
under  the  bankruptcy  law,  against  the 
same  debtor,  the  federal  court  may  stay 
the  action  in  the  state  court,  and  if  an 
assignee  has  been  appointed  under  the 
state  law,  he  may  be  enjoined  from  tak- 
ing possession  of  the  property  of  the 
insolvent  or  required  to  surrender  it  to 
the  trustee  in  bankruptcy.  Bx  parte 
Eames  (C.  C.  1842)  Fed.  Cas.  No.  4,237. 

During  the  existence  of  a  national 
bankruptcy  law,  all  proceedings  under  a 
state  insolvency  law  are  null  and  void 
for  all  purposes.  Thomhill  v.*  Bank  of 
Louisiana  (C.  C.  1870)  5  N.  B.  R.  367, 
F^d.  Cas.  No.  13,992;  LitUefield  v.  Gay 
(1902)  96  Me.  422,  52  Atl.  925;  Martin 
y.  Berry  (1869)  37  Cal.  208,  2  N.  B. 
R.  629;  Coram,  y.  O'Hara,  1  N.  B.  R. 
86.  A  discharge  granted  to  the  in- 
solvent under  the  state  law,  as  the  re- 
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suit  of  proceedings  had  while  the  na- 
tional bankruptcy  law  was  operative 
and  would  have  been  applicable  to  his 
case,  is  entirely  inoperative  and  con- 
stitutes no  defense  to  an  action  sub- 
sequently brought  against  him  by  a  do- 
mestic creditor.  Shears  v.  Solhinger 
(N.  Y.  1870)  10  Abb,  Prac  N.  S.  287; 
Cassard  v.  Kroner  (Md.)  4  N.  B.  R. 
669.  An  assignee  under  the  state  law 
has  no  title  or  claim  to  the  property 
of  the  debtor  such  as  will  enable  him 
to  maintain  an  action  for  its  recovery 
against  a  third  person,  the  existence  of 
the  bankruptcy  law,  which  would  be  ap- 
plicable to  Uie  debtor,  being  a  full  de- 
fense to  such  an  action;  and  this,  al- 
though no  proceedings  under  the  fed- 
eral statute  are  ever  had  against  the 
insolvent  Griswold  v.  Pratt  (Mass. 
1845)  9  Mete.  16.  Compare  Shryock  v. 
Basehore  (1876)  82  Pa.  169,  15  N.  B. 
R.  283.  The  trustee  in  insolvency  ac- 
quires no  such  interest  in  the  insol- 
vent's estate  as  will  entitle  him  to  main- 
tain an  action  to  set  aside  a  fraudulent 
and  preferential  conveyance,  although 
no  adjudication  of  bankruptcy  has  been 
had  against  the  insolvent  in  the  fed- 
eral courts.  Ketcham  v.  McNamara 
(1900)  72  Conn.  709,  46  Atl.  146,  50 
L.  R.  A.  641.  The  invalidity  of  pro- 
ceedings had  under  a  state  insolvency 
law,  including  the  invalidity  of  the  pre- 
tended title  of  the  assignee  under  such 
law,  by  reason  of  the  existence  at  the 
time  of  a  national  bankruptcy  law,  may 
be  asserted,  with  effect,  in  a  contest 
between  attaching  creditors  and  such 
assignee.  Rowe  v.  Page  (1874)  54  N. 
H.  190,  13  N.  B.  R.  366;  Shryock  v. 
Basehore  (1876)  82  Pa.  159,  15  N.  B. 
R.  283.  (Compare  Cook  v.  Rogers 
(1875)  81  Mich.  391,  13  N.  B.  R.  97; 
Reed  v.  Taylor  (1871)  32  Iowa,  209,  4 
N.  B.  R.  710,  7  Am.  Rep.  180. 

Numerous  cases  hold  that  proceed- 
ings may  be  had  and  jurisdiction  exer- 
cised under  the  state  laws  until  their 
authority  is  called  in  question  by  the 
bankruptcy  courts;  that  judicial  action 
taken,  and  titles  accruing,  under  the 
insolvency  laws  are  voidable  at  the 
most;  and  that  they  are  not  to  be 
avoided  unless  proceedings  in  bank- 
ruptcy are  instituted,  and  then  only  at 
the  instance  of*  the  trustee  in  bankrupt- 
cy. Carling  v.  Seymour  Lumber  Co. 
(1902)  113  Fed.  483,  51  C.  C.  A.  1,  8 
Am.  Bankr.  Rep.  29;  Boston  Mercan- 
tae  Co.  V.  Ould-Carter  Co.  (1905)  123 
Ga.  458,  51  S.  E.  466;  Patty-Joiner  & 
Eubank  Co.  v.  Cummins  (1900)  93  Tex. 
598,  57  S.  W.  566;  State  v.  Superior 
Court  of  King  County  (1899)  20  Wash. 
545,  56  Pac.  35,  46  L.  R.  A.  177 ;  Jen- 
sen-King-Byrd  Co.  v.  WiUiams  (1904) 
35  Wash.  161,  76  Pac.  934;  Lavender 
V.  Gosnell  (1875)  43  Md.  153,  12  N.  B. 
R.  282;  Steelman  v.  Mattix  (1873)  36 
N.  J.  Law,  344;  Reed  v.  Taylor  (1871) 
32  Iowa,  209,  4  N.  B.  R.  710,  7  Am. 
Rep.  180;  CJook  v.  Rogers  (1875)  31 
Mich.  391,  13  N.  B.  R.  97;  Ebersole  v. 
Adams  (Ky.  1873)  10  Bush,  83,  13  N. 
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B.  R.  141;  Maltbie  v.  Hotchkiss  (1871) 
38  Conn.  80,  5  N.  B.  R.  485,  9  Am. 
Rep.  864.  Notwithstanding  the  exist- 
ence of  a  bankruptcy  law  which  would 
be  applicable  to  the  case  the  parties  in- 
terested may,  by  consent,  use  the  state 
law  as  a  means  of  collecting  and  dis- 
tributing the  debtor's  estate.  Should 
proceedings  in  bankruptcy  be  instituted 
and  the  federal  court  claim  the  admin- 
istration of  the  estate,  the  state  courts 
would  yield;  but  in  the  absence  of  such 
a  claim,  the  mere  fact  that  a  federal  law 
is  in  existence,  under  which  proceedings 
might  be  taken,  is  no  objection  to  the 
jurisdiction  of  the  state  court  Maltbie 
v.  Hotchkiss  (1871)  38  Conn.  80,  9  Am. 
Rep.  364.  Where  a  state  insolvency 
law  gives  priority  of  payment  out  of 
insolvents'  estates  to  a  certain  class  of 
debts,  the  same  debts  will  be  entitled  to 
priority  of  payment  out  of  bankrupts' 
estates.  In  re  Worcester  County 
(1900)  102  Fed.  808,  42  C.  C.  A.  637, 
4  Am.  Bankr.  Rep.  496.  Where  the 
main  purpose  of  a  suit  is  to  foreclose 
a  mortgage,  and  there  is  also  an  inci- 
dental prayer  for  relief  appropriate  to 
insolvency  proceedings,  a  receiver's 
possession  of  the  property  mortgaged 
will  not  be  affected  by  a  subsequent  ad- 
judication in  bankruptcy.  Nelson  v. 
Spence  (1907)  129  Ga.  35,  58  S.  E.  697. 
Where  the  debtor  refuses  to  file  his 
voluntary  petition  in  bankruptcy,  and 
yet  refrains  from  committing  any  act 
of  bankruptcy  on  which  his  creditors 
could  proceed,  there  is  no  possibility  of 
conflict  between  courts;  and  proceed- 
ings under  the  state  law,  even  though 
compulsory  in  their  nature,  may  be  sus- 
tained for  the  purpose  of  securing  an 
equal  distribution  of  the  debtor's  prop- 
erty among  his  creditors.  Appeal  of 
Geery  (1876)  43  Conn.  289,  21  Am. 
Rep.  653. 

r09.  Pending  proceedings  under  state 
laws^-The  bankruptcy  law  does  not  de- 
prive the  state  courts  of  the  jurisdic- 
tion necessary  to  the  final  administra- 
tion of  the  estate  of  an  insolvent 
against  whom,  or  by  whom  voluntarily, 
proceedings  under  the  state  insolvency 
law  had  been  instituted  before  the  pas- 
sage of  the  federal  statute,  but  the 
state  court  may  proceed  with  the  case 
to  its  final  conclusion,  and  its  action  in 
the  matter  will  be  as  valid  as  if  no  na- 
tional bankruptcy  law  had  been  enact- 
ed. First  Nat  Bank  v.  Ware  (1901) 
95  Me.  388,  50  Atl.  24;  Hood  v.  Blair 
State  Bank  (1902)  3  Neb.  (Unof.)  432, 
91  N.  W.  701 ;  Osbom  v.  Fender  (1903) 
88  Minn.  309,  92  N.  W.  1114;  Meekins 
V.  Creditors  (1867)  19  La.  Ann.  497,  8 
N.  B.  R.  511;  Martin  v.  Berry  (1869) 
37  CaL  208,  2  N.  B.  R.  629;  Lavender 
V.  Gosnell  (1875)  43  Md.  153,  12  N.  B. 
R.  282;  Longis  v.  Creditors  (1868)  20 
La.  Ann.  15;  In  re  Holmes  (D.  C. 
1842)  Fed.  Cas.  No.  6,633;  In  re  Hor- 
ton  (C.  C.  1842)  Fed.  Cas.  No.  6,708. 
When  a  state  insolvency  law  provides 
that  the  insolvent,  on  being  convicted 
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of  fraud,  shall  be  'forever"  deprived  of 
the  benefit  of  laws  passed  in  favor  of 
insolvent  debtors  in  the  state,  the  most 
that  can  be  adjudged  against  an  in- 
solvent in  this  situation  is  to  deprive 
him  of  the  benefit  of  the  particular  state 
law  under  which  the  proceedings  are 
had^  that  is,  to  deny  him  a  discharge. 
Longis  V.  Creditors  (1868)  20  La.  Ann. 
16.  The  pendency  of  proceedings  in  in- 
solvency under  a  state  law,  on  the  debt- 
or's voluntary  petition,  begun  before 
the  passage  of  the  bankruptcy  act,  will 
not  be  ground  for  dismissing  the  debt- 
or's subsequent  voluntary  petition  in 
bankruptcy,  although  he  has  contracted 
no  new  debts,  where  it  appears  that  one 
or  more  of  the  creditors  scheduled  by 
the  bankrupt  are  dtizens  of  other 
states  than  that  in  which  the  insolvency 
proceedings  were  instituted,  because  in 
this  case  the  bankruptcy  law  can  afford 
the  debtor  a  more  extensive  relief  than 


he  could  obtain  under  the  state  law.  In 
re  Mussey  (D.  G.  1900)  09  Fed.  71,  3 
Am.  Bankr.  Rep.  592.  Where  proceed- 
ings in  insolvency  against  a  partnership 
and  the  individuals  composing  it  were 
begun  in  a  state  court,  before  the  pas- 
sage of  the  bankruptcy  act,  and  remain- 
ed pending  at  the  time  one  of  the  part- 
ners was  individually  adjudged  bank- 
rupt, but  no  discharge  had  been  grant- 
ed or  applied  for  under  the  state  law, 
it  was  held  that  a  debt  of  the  partner- 
ship was  provable  in  the  bankruptcy 
proceedings,  notwithstanding  the  fact 
that  it  had  been  proved  and  allowed  in 
the  insolvency  proceedings  and  that 
thefe  were  assets  of  the  firm  for  dis- 
tribution in  the  state  court;  but  such 
debt  could  not  share  in  the  individoal 
assets  of  the  bankrupt  until  his  sep- 
arate creditors  had  been  paid.  In  re 
Bates  (D.  C.  1900)  100  FedL  263,  4 
Am.  Bankr.  Rep.  56. 


§  9655.  (Act  July  1,  1898,  c.  541,  §  71,  as  amended.  Act  Feb.  S, 
1903,  c.  487,  §  17.)  Bankruptcy  records;  duty  of  clerks  to 
keep ;    inspection. 

The  clerks  of  the  several  district  courts  of  the  United  States 
shall  prepare  and  keep  in  their  respective  offices  complete  and  con- 
venient indexes  of  all  petitions  and  discharges  in  bankruptcy  here- 
tofore or  hereafter  filed  in  the  said  courts,  and  shall,  when  requested 
so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not 
any  such  petitions  or  discharges  have  been  filed ;  and  said  clerks  shall 
be  entitled  to  receive  for  such  certificates  the  same  fees  as  now  allow- 
ed by  law  for  certificates  as  to  judgments  in  said  courts :  Provided, 
That  said  bankruptcy  indexes  and  dockets  shall  at  all  times  be  open 
to  inspection  and  examination  by  all  persons  or  corporations  without 
any  fee  or  charge  therefor.     (32  Stat.  800.) 

This  section  was  added,  as  a  new  section,  to  the  Bankruptcy  Act  of  July  1, 
1898,  c.  541,  by  amendment  by  Act  Feb.  5,  1903,  c.  487,  {  17,  dted  above. 

Section  19  of  said  amendatory  Act  Feb.  5,  1903,  c.  487,  32  Stat.  801,  pro- 
vided that  the  act  should  not  apply  to  bankruptcy  cased  pending  when  it  took 
effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  original  act. 

§  9656.  (Act  July  1,  1898,  c.  541,  §  72,  as  amended,  Act  Feb.  5, 
1903,  c.  487,  §  18,  and  Act  June  25,  1910,  c-  412,  §  13.)  Re- 
striction of  compensation  of  referees,  receivers,  marshals,  and 
trustees.  ' 

Neither  the  referee,  receiver,  marshal,  nor  trustee  shall  in  any 
form  or  guise  receive,  nor  shall  the  court  allow  him,  any  other  or 
further  compensation  for  his  services  than  that  expressly  author- 
ized and  prescribed  in  this  Act.    (32  Stat.  800..  36  Stat.  842.) 

This  section  was  added,  as  a  new  section,  to  the  Bankruptcy  Act  of  July  Ir 
1898,  c.  641,  by  amendment  by  Act  Feb.  5,  1903,  c.  487,  §  18,  cited  above. 

The  amendment  of  this  section  by  Act  June  26,  1910,  c.  412,  fi  13,  last 
cited  above,  included  receivers  and  marshals  in  the  restriction  of  compensation, 
the  provision  originally  enacted  having  been  applicable  to  referees  and  trus- 
tees  onlv 

Section  19  of  said  first  amendatory  Act  Feb.  6,  1903,  c.  487,  82  Stat.  801, 
provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending  when  it 
took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  original  act. 

Section  14  of  said  second  amendatory  Act  June  26,  1910,  c  412,  36  Stat 
842,  also  provided  that  the  act  should  not  apply  to  bankruptcy  cases  pending 
when  it  took  effect,  but  that  such  cases  should  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  the  original  act  as  previously  amended. 
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9671.  Dissolution  of  banks  not  extend- 
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Increase  of  capital  stock. 
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Oath  required  from  directors. 
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»» 


§  9657.  (Act  June  20,  1874,  c.  343,  §  1.)     The  "national-bank  act. 

The  act  entitled  "An  act  to  provide  a  national  currency  secured  by 
a  pledge  of  United  States  bonds,  and  to  provide  for  the  circulation 
and  redemption  thereof,"  approved  June  third,  eighteen  hundred  and 
sixty-four,  shall  hereafter  be  known  as  "the  national-bank  act."  (18 
Stat.  123.) 

This  V7as  the  first  section  of  the  Currency  Act  of  1874,  entitled  "An  act  fix- 
ing the  amount  of  United  States  notes,  providing  for  a  redistribution  of  the 
national-bank  currency,  and  for  other  purposes."' 

Section  2  of  the  act,  providing  that  the  amount  of  lawful-money  reserve  to 
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be  kept  on  hand  by  the  banks  should  be  determined  by  the  amount  of  their  de- 
posits, is  set  forth  posl,  §  9748. 

Section  3  of  the  act,  relating  to  deposits  in  the  Treasury  of  the  United  States 
for  redemption  of  circulating  notes,  is  set  forth  post,  f  9751. 

Section  4  of  the  act,  authorizing  the  withdrawal  of  circulating  notes  in  whole 
or  in  part,  is  set  forth  post,  §  9707. 

Section  5  of  the  act,  requiring  the  charter-number  of  each  association  to  be 
printed  on  each  of  its  notes,  is  set  forth  post,  {  9715. 

Section  6  of  the  act,  limiting  the  circulation  of  United  States  notes,  is  set 
forth  ante,  i  6563. 

Section  7  of  the  act  repealed  part  of  R.  S.  §  5179,  and  provided  for  the  with- 
drawal of  a  certain  amount  of  the  circulating  notes  to  secure  an  equitable  dis- 
tribution thereof  around  the  several  states;  section  8  thereof  provided  for  the 
sale  of  bonds  deposited  to  secure  the  circulation  in  case  of  a  refusal  or  neglect 
to  comply  with  the  requisitions  made  by  the  Comptroller  for  the  withdrawal 
of  circulating  notes  as  provided  by  §  7 ;  and  section  9  thereof  provided  for  a 
redistribution  of  the  currency  withdrawn.  Said  sections  7-9  were  superseded 
by  the  repeal  of  provisions  for  withdrawal  and  redistribution  of  natioDal-bank 
currency,  and  other  provisions  made  by  the  Resumption  Act  of  Jan.  14,  1875, 
c.  15,  §  3,  post,  i  9720. 

Act  June  3,  1864,  c.  106,  13  Stat  99,  mentioned  in  this  section  and  des- 
ignated by  it  '*the  National-Bank  Act,"  was  entitled  "An  act  to  provide  a  na- 
tional currency  secured  by  a  pledge  of  United  States  bonds,  and  to  provide 
for  the  circulation  and  redemption  thereof."  It  was  incorporated,  with  subse- 
quent amendatory  and  additional  provisions  relating  to  national  banks,  into 
this  Title  of  the  Revised  Statutes  which  included  sections  5133-5243  thereot 

Notes  of  Deoifltoiis 


Construotlon  and  operation  ot  act.F— 

This  act  does  not  repeal  or  affect  sec- 
tion 6572  et  seq.,  ante,  making  the  coins 
of  the  United  States  legal  tender  (1881) 
17  Op.  Atty.  Gen.  144. 


Cited  without  definite  application, 
Austin  y.  Boston  (1868)  7  Wall.  694, 
699,  19  L.  Ed.  224;  Leather  Manufac- 
turers* Nat'l  Bank  v.  Cooper  (1887) 
7  Sup.  Ct  777, 120  U.  a  778,  30  L.  Ed. 
816. 


§  9658.  (R.  S.  §  5133.)  Formation  of  national  banking  associa- 
tions. 
Associations  for  carrying  on  the  business  of  banking  under  this 
Title  may  be  formed  by  any  number  of  natural  persons,  not  less  in 
any  case  than  five.  They  shall  enter  into  articles  of  association, 
which  shall  specify  in  general  terms  the  object  for  which  the  associa- 
tion is  formed,  and  may  contain  any  other  provisions,  not  inconsist- 
ent with  law,  which  the  association  may  see  fit  to  adopt  for  the  reg- 
ulation of  its  business  and  the  conduct  of  its  affairs.  These  articles 
shall  be  signed  by  the  persons  uniting  to  form  the  association,  and  a 
copy  of  them  shall  be  forwarded  to  the  Comptroller  of  the  Currency, 
to  be  filed  and  preserved  in  his  office. 

Act  June  3,  1864,  c.  100,  i  5,  13  Stat  100. 

The  conversion  of  national  gold  banks  into  currency  banks,  authorized  by 
this  section,  was  provided  for  bj  Act  Feb.  14,  1880,  c  25,  post,  §  &727. 

Notes  of  Deoisions 


Construction  and  validity  of  actd— 
Congress  has  power  to  incorporate  a 
bank.  McCulloch  v.  Maryland  (1819)  17 
U.  S.  (4  Wheat.)  316,  4  L.  Ed.  579. 

The  constitutionality  of  the  act  of 
1864  is  unquestioned,  and  rests  on  the 
same  principle  as  the  act  creating  the 
second  Bank  of  the  United  States. 
Farmers'  &  M.  Nat  Bank  ▼.  D earing 
(1875)  91  U.  S.  29,  33,  23  L.  Ed.  196. 

A  construction  of  the  act  of  1864  es- 
tablishing national  banks,  which  would 
bring  it  in  conflict  with  state  laws, 
would  render  it  unconstitutional.  First 
Nat  Bank  v.  Lamb  (1872)  50  N.  Y.  95, 
10  Am.  Rep.  438. 

When  bank  becomes  corporation.— 
From  the  time  the  comptroller  of  the 
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currency  issues  the  certificate  to  the 
bank,  certifying  to  its  constitution,  it 
becomes  a  body  corporate  with  the 
powers  of  the  banking  institution,  and 
its  shares  of  capital  stock  become  sub- 
ject to  sale,  the  purchasers  of  which 
thereby  become  shareholders  of  the 
bank,  and  the  payment  of  60  per  cen- 
tum of  the  capital  stock  is  an  act  sub- 
sequent to  the  organization  of  the 
bank.  Wallace  v.  Hood  (C.  0.  1898) 
89  Fed.  11,  19,  affirmed  (1899)  97  Fed. 
865,  38  C.  O.  A.  510. 

A  national  bank  does  not  become  a 
corporation  until  the  articles  and  organ- 
ization certificate  are  filed.  Kegester 
v.  Medcalf  (1889)  18  AtL  966,  71  Md. 
528. 
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Cited    without    definite    applioation, 

First  Nat.  Bank  v.  Lanier  (1870)  11 
Wall.  369,  876,  20  L.  Ed.  172;  Bullard 
▼.  National  Eagle  Bank  (1873)  18  Wall. 
589,  21  L.  Ed.  923;  Briggs  y.  Spauld- 
ing  (1891)  11  Snp.  Gt  924,  928,  141 


U.  S.  182,  35  L.  Ed.  662;  Oommerdal 
National  Bank  v.  Weinhard  (1904)  24 
Snp.  Ct.  253,  256,  192  U.  S.  243,  48 
L.  Ed.  425;  Earling  y.  Emigh  (1909)  30 
Sup.  Ct  672,  674,  218  U.  S.  27,  54  L. 
Ed.  915. 


§  9659.  (R.  S.  §  5134.)    Requisites  of  organization  certificate. 

The  persons  uniting  to  form  such  an  association  shall,  under  their 
hands,  make  an  organization  certificate,  which  shall  specifically  state : 

First.  The  name  assumed  by  such  association;  which  name  shall 
be  subject  to  the  approval  of  the  Comptroller  of  the  Currency. 

Second.  The  place  where  its  operations  of  discount  and  deposit 
are  to  be  carried  on,  designating  the  State,  Territory,  or  district,  and 
the  particular  county  and  city,  town,  or  village. 

Third.  The  amount  of  capital  stock  and  the  number  of  shares  into 
which  the  same  is  to  be  divided. 

Fourth.  The  names  and  places  of  residence  of  the  shareholders  and 
the  number  of  shares  held  by  each  of  them. 

Fifth.  The  fact  that  the  certificate  is  made  to  enable  such  persons 
to  avail  themselves  of  the  advantages  of  this  Title. 
Act  June  3,  1864,  c.  106,  §  6,  13  Stat  101. 

National  banks  were  authorized  to  change  their  names  or  locations  by  Act 
May  1,  1886,  c  73,  §|  2-4,  post,  H  9662-9664. 

Notes  of  Deoisloiui 


Name.— Use  of  the  title  "national," 
see  §  9835,  post 

Right  of  bank  to  adopt  any  name,  see 
Third  National  Bank  of  Baltimore  ▼. 
Teal  (C.  C.  1881)  6  Fed.  503. 

The  stockholders  of  an  expiring  asso- 
ciation may  organize  a  new  one,  and 
adopt  for  the  latter  the  name  of  the 
former  (1882)  17  Op.  Atty.  Gen.  288. 

Presumption  of  organization  from 
use  of  name,  see  Slaughter  v.  First  Na- 
tional Bank  (1895)  19  South.  430,  109 
Ala.  157. 

Place.— As  to  domicile,  see  note  un- 
der §  9661,  post 

**The  place  where  its  operations  of 
discount  and  deposits  are  to  be  carried 
on"  means  the  town  or  dty,  and  not 
the  office  or  building.  McCk>rmick  v. 
Market  Nat.  Bank  (1896)  162  lU.  100, 
44  N.  E.  381,  affirming  (1895)  61  lU. 
App.  33. 

Proof  of  Inoorporatlon.— See  notes 
under  §  9711,  post. 

Corporate  existence  may  be  shown 
by  parol.  Yakima  National  Bank  y. 
Knipe  (1893)  33  Pac.  834,  6  Wash. 
348;  National  Bank  of  Commerce  v. 
Galland  (1896)  45  P.  35,  14  Wash. 
502. 

The  certificate  of  organization  is  com- 
petent evidence  of  the  incorporation. 
National  Bank  of  Commerce  y.  Gal- 
land (1896)  45  P.  35,  14  Wash.  502. 

Pleading^— See,  also,  note  under  J 
9661,  post 

Allegation  of  organization  see  Third 
Nat  Bank  of  Baltimore  y.  Teal  (C.  C. 
1881)  5  Fed.  503. 

Allegation  of  place  of  business,  see 
Farmers'  &  Mechanics'  Nat  Bank  of 
Buffalo  y.  Rogers  (Super.  Buff.  1888) 
1  N.  Y.  S.  757, 


Validity  of  organization— Estoppel.— 

When  person  is  estopped  to  deny  valid- 
ity of  organization,  see  Casey  y.  Galli 
(1876)  94  U.  S.  674.  24  L.  Ed.  168; 
Keyser  y.  Hitz  (1883)  2  (13  D.  C.) 
Mackey,  473;  Wheelock  y.  Kost  (1875) 
77  HI.  296;  Huffaker  y.  Nat  Bank  of 
Monticello  (Ky.  1876)  12  Bush,  287; 
Dayis'  Estate  y.  Watkins  (1898)  76 
N.  W.  575.  56  Neb.  288;  Bank  of  Me- 
tropolis y.  Orcutt  (N.  Y.  1867)  48 
Barb.  256;  National  Bank  of  Fairhaven 
y.  Phoenix  Warehousing  Co.  (N.  Y. 
1875)  6  Hun,  71. 

National  banks  In  terrltorieSd— Under 

existing  legislation  relating  to  the  es- 
tablishment of  national  banking  associa- 
tions, and  in  the  present  condition  of 
Oklahoma  (being  without  a  goyem- 
ment  and  ay  stem  of  laws),  such  bacnk- 
ing  associations  cannot  lawfully  be  au- 
thorized and  established  in  the  terri- 
tory known  by  that  name.  (1889)  19 
Op.  Atty.  Gen.  315. 

The  effect  of  certain  provisions  in 
the  treaties  with  the  Creek  Nation  of 
Indians  of  August  28,  1856,  and  Au- 
gust 11,  1866,  which  render  inoperative 
in  the  Creek  territory  the  various  na- 
tional banking  laws,  considered.  (1889) 
19  Op.  Atty.  Gen.  842. 

A  national  bank  cannot  be  lawfully 
established  at  Muskogee  a  town  in  the 
territory  of  the  Creek  Nation.     Id. 

In  view  of  the  provisions  of  the  act 
of  May  2,  1890  (26  Stat  81),  entitied 
''An  act  to  provide  a  temporary  govern- 
ment for  the  territory  of  Oklahoma," 
etc.,  there  no  longer  exists  any  ob- 
stacle to  the  establishment  of  national 
banking  associations  in  the  Indian  Ter- 
ritory.   (1890)  19  Op.  Atty.  Gen.  585. 

The  laws  relating  to  national  bank- 
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ing  associations  are  by  yirtue  of  the 
act  of  May  17,  1884  (23  Stat  24),  in 
force  in  the  territory  of  Alaska,  and 
such  associations  may  be  lawfully  or- 
ganized in  that  territory.  (1890)  19 
Op.  Atty.  Gen.  678. 

By  virtue  of  section  14  of  the  act  of 
April  12, 1900  (31  Stat  77),  the  laws  of 
the  United  States  relative  to  the  or- 
ganization and  powers  of  national  banks 
were  extended  to  Porto  Rico.  (1900) 
23  Op.  Atty.  Gen.  109. 

The  act  of  April  30,  1900  (31  Stat 
141),  extended  the  national  banking 
laws  of  the  United  States  to  the  terri- 
tory of  Hawaii,  and  the  Comptroller  of 
the  Currency  is  authorized  to  grant  per- 
mission for  the  organization  of  national 


banks  therein.  (1900)  23  Op.  Atty. 
Gen.  177. 

The  act  of  April  30,  1900  (81  Stet 
141),  extended  the  national  banking  laws 
of  the  United  States  to  the  territory  of 
Hawaii,  and  the  Comptroller  of  the 
Currency  is  authorized  to  grant  per- 
mission for  the  organization  of  national 
banks  therein.    Id. 

Cited    without    definite    appHoatiee, 

Talbott  V.  Board  of  Com'rs  of  Silver 
Bow  County  (1891)  11  Sup.  Ct  594, 
595,  139  U.  S.  438,  35  L.  Ed.  210; 
Commercial  National  Bank  v.  Weinhard 
(1904)  24  Sup.  Ct.  253,  256,  192  U.  S. 
243,  48  L.  Ed.  425;  Earling  v.  Emi^ 
(1909)  30  Sup.  Ct  672,  674,  218  TJ.  S. 
27,  54  L.  Ed.  915. 


§  9660.  (R.  S.  §  5135.)  How  certificate  shall  be  acknowledged  and 
filed. 
The  organization  certificate  shall  be  acknowledged  before  a  judge 
of  some  court  of  record,  or  notary  public ;  and  shall  be,  together  with 
the  acknowledgment  thereof,  authenticated  by  the  seal  of  such  court, 
or  notary,  transmitted  to  the  Comptroller  of  the  Currency,  who  shall 
record  and  carefully  preserve  the  same  in  his  office.  • 

Act  June  3,  1864,  c  106,  §  6,  13  Stat.  101. 

Copies  of  organization  certificates  certified  and  authenticated  by  the  0>mp- 
troller  of  the  Currency  were  made  evidence  in  all  courts  and  places  within 
the  United  States  of  the  existence  of  the  association,  and  of  aU  matten 
which  could  be  proved  by  the  originals,  by  R.  S.  |  885,  ante,  §  1497. 

§  9661.  (R.  S.  §  5136.)     Corporate  powers  of  associations. 

Upon  duly  making  and  filing  articles  of  association  and  an  organ- 
ization certificate,  the  association  shall  become,  as  from  the  date  of 
the  execution  of  its  organization  certificate,  a  body  corporate,  and  as 
such,  and  in  the  name  designated  in  the  organization  certificate,  it 
shall  have  power — 

First.  To  adopt  and  use  a  corporate  seal. 

Second.  To  have  succession  for  the  period  of  twenty  years  from 
its  organization,  unless  it  is  sooner  dissolved  according  to  the  provi- 
sions of  its  articles  of  association,  or  by  the  act  of  its  shareholders 
owning  two-thirds  of  its  stock,  or  unless  its  franchise  becomes  for- 
feited by  some  violation  of  law. 

Third.  To  make  contracts. 

Fourth.  To  sue  and  be  sued,  complain  and  defend,  in  any  court  of 
law  and  equity,  as  fully  as  natural  persons. 

Fifth.  To  elect  or  appoint  directors,  and  by  its  board  of  directors 
to  appoint  a  president,  vice-president,  cashier,  and  other  officers,  de- 
fine their  duties,  require  bonds  of  them  and  fix  the  penalty  thereof, 
dismiss  such  officers  or  any  of  them  at  pleasure,  and  appoint  others 
to  fill  their  places. 

Sixth.  To  prescribe,  by  its  board  of  directors,  by-laws  not  inconsist- 
ent with  law,  regulating  the  manner  in  which  its  stock  shall  be  trans- 
ferred, its  directors  elected  or  appointed,  its  officers  appointed,  its 
property  transferred,  its  general  business  conducted,  and  the  priv- 
ileges granted  to  it  by  law  exercised  and  enjoyed. 

Seventh.  To  exercise  by  its  board  of  directors,  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  banking;  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt ;  by  receiving  deposits ;  by  buying  and  selling  ex- 
change, coin,  and  bullion;  by  loaning  money  on  personal  security; 
and  by  obtaining,  issuing,  and  circulating  notes  according  to  the 
provisions  of  this  Title. 
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But  no  association  shall  transact  any  business  except  such  as  is  in- 
cidental and  necessarily  preliminary  to  its  organization,  until  it  has 
been  authorized  by  the  Comptroller  of  the  Currency  to  commence 
the  business  of  banking. 

Act  June  3,  ISe^i,  c.  106,  8  8,  13  Stat  101. 

Provisions  for  the  extension  of  corporate  succession  were  made  by  Act  July 
12,  1882,  c.  290,  {§  1-7,  post,  {§  9665-9671. 

Notes  of  Decisions 


I.  "Body    corporate  " 

1.  When  perfected. 

2.  Pleading. 

3.  Domicile. 

II.  Nature   and   powers  of   national 

banks 

4.  In  General. 

III.  Actions  by  and   against  banks 

6.    In  general. 

6.  Jurisdiction. 

IV.  By-laws 

7.  In  general. 

8.  Transfer  of  stock. 

9.  Lien  on  stock. 

V.  Officers,    directors,    and    agents 

10.    "Other    offlcers." 
U.    Eligibility. 

12.  Powers,  duties,  and  liabilities. 

13.  Directors. 

14.  President 

15.  Vice  president. 

16.  Cashier. 

17.  Agent. 

18.  Liability  of  persons  dealing  with 

officers. 

19.  Liability  of  bank. 

20.  Ratification  of  official  acts. 

21.  Official  bonds. 

22.  Tenure  of  office. 

VI.  Discounting    and    negotiating    evi- 
dences   of    debt 

23.  Acts  authorized  by  statute. 

24.  Ultra  vires  acts. 

VII.  Deposits 

26.    Receipt  of  deposits  and  rights  of  depos- 
itors. 

VIII.  Coin    In    pledge 

26.  Power  to  assign. 

IX.  Loans  and   security. 

27.  Loans. 

28.  Security. 

29.    Mortgages. 

80.    Corporate  stock  as  seciu'lty. 

X.  "Incidental  powers" 

31.  Powers  necessary  to  carry  on  business. 

32.  Repair  and  sale  of  realty. 
83.    Collections. 

34.  Unauthorized  transactions  in  general. 

35.  Contracts. 

36.  Borrowing  money. 

37.  Special  deposits,  and  bailments. 

38.  Contracts  of  guaranty  and  suretyship. 
89.  Dealings  in  stocks,  bonds,  and  options. 

40.  Bank  acting  as  broker.   , 

XI.  Guaranty   of   deposits 

41.  State  guaranty  laws. 

XII.  Insurance    of    assets 

42.  Insurance  contract. 


XIII.  Ultrs    vires    acts— Pleading    and 

defenses 

48.    Right   to   plead. 

44.  Action  against  bank. 

45.  Action  by  bank. 

XIV.  Transactions   preliminary  to   or- 

ganization 

46.  Leases   and   other   contracts. 

m 

XV.  state  legislation 

47.  Legal  scope. 

48.  Construction  and  operation. 

i.  "BODY   CORPORATE'' 

1.  When  perfected.— See  note  under  § 
0658,  ante. 

2.  Pleadlng^-As  to  pleading  relative 
to  corporate  character  of  national 
banks,  see  Third  Nat  Bank  of  Balti- 
more V.  Teal  (C.  C.  1881)  5  Fed.  503; 
Joseph  Holmes  Fuel  &  Feed  Co.  v. 
Commercial  Nat.  Bank  of  Denver 
(1896)  47  P.  289,  23  Colo.  210. 

One  who  has  accepted,  as  payee,  a 
note  made  payable  at  a  bank  which  the 
parties  to  the  note  style  a  "national 
bank,"  and  who  has  sold  said  note  to 
the  bank,  cannot  put  in  issue  the  or- 
ganization of  such  institution  by  merely 
averring  want  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to 
whether  it  is  a  body  corporate  organ- 
ized under  act  of  congress.  Huffaker 
V.  National  Bank  of  Monticello  (1876) 
75  Ky.  (12  Bush.)  287. 

A  denial  that  plaintiff  "is  a  corpora- 
tion duly  organized  as  a  national  bank 
under  the  act  of  June  3,  1864,  or  any 
other  act,"  does  not  put  in  issue  the 
plaintifiTs  corporate  existence.  First 
Nat.  Bank  v.  Gibson  (1900)  84  N.  W. 
259,  60  Neb.  767. 

In  an  action  by  a  national  bank  on  a 
draft  discounted  for  defendant,  the  lat- 
ter may  deny  plaintiff's  existence  as  a 
corporation.  Bank  of  Metropolis  v. 
Orcutt  (N.  Y.  1867)  48  Barb.  256. 

Under  Code  Civ.  Proc.  N.  Y.  §  1775, 
requiring  a  corporation  to  allege 
whether  it  is  a  foreign  or  domestic  cor- 
poration, a  national  bank  incorporated 
under  act  of  congress,  when  beginning 
'suit,  must  allege  whether  it  is  a  foreign 
or  domestic  corporation,  in  view  of 
section  18,  defining  corporations  creat- 
ed under  the  laws  of  the  United  States 
located  in  the  state  as  domestic  corpo- 
rations, and  those  located  outside  of  the 
state  as  foreign  corporations.  First 
Nat.  Bank  v.  Doying  (N.  Y.  1886)  18 
Daly,  509. 

A  complaint  by  a  national  bank, 
which  states  that  it  is  duly  organized 
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under  the  national  banking  act,  but 
does  not  state  directly  where  it  is  lo- 
cated and  doing  business,  or  whether  a 
domestic  or  foreign  corporation,  is  suf- 
ficient, on  demurrer,  where  it  is  de- 
scribed as  a  national  bank  of  a  city  in 
the  state,  and  that  it  has  done  busi- 
ness in  that  city  for  more  than  10 
years,  under  Code  Civ.  Proc.  N.  Y.  § 
1775,  providing  that,  in  suits  by  or 
against  corporations,  the  complaint 
must  state  whether  it  is  a  domestic  or 
foreign  corporation,  and,  if  the  latter, 
in  what  state  or  country  it  was  organ- 
ized. Farmers'  &  Mechanics'  Nat. 
Bank  v.  Rogers  (Super.  Buff.  1888)  1 
N.  Y.  Supp.  757,  15  Civ.  Proc.  R,  250. 

A  complainant  designating  itself  as 
the  "Citizens'  National  Bank,"  instead 
of  "Citizens'  National  Bank  of  Water- 
town,"  under  which  title  it  was  incorpo- 
rated, is  not  prevented  from  maintain- 
ing its  suit  where  it  sufficiently  ap- 
pears that  the  complainant  was  the 
bank  to  which  the  certificate  of  incor- 
poration was  issued.  Citizens'  Nat. 
Bank  v.  Great  Western  Elevator  Co. 
(1900)  82  N.  W.  186,  13  S.  D.  1. 

An  allegation  that  plaintiif  is  a  na- 
tional banking  corporation  incorporated 
under  and  by  virtue  of  the  national 
banking  laws  is  a  sufficient  compliance 
with  the  statutory  requirement  of  an 
allegation  that  it  is  duly  incorporated. 
Gill  V.  First  Nat.  Bank  (Tex.  Qv. 
App.  1898)  47  S.  W.  751. 

3.  Domicile^— A  national  bank  located 
in  a  state  is  a  domestic,  not  a  foreign, 
corporation.  Hummel  v.  First  Nat. 
Bank  (1892)  2  Colo.  App.  571,  32  Pac. 
72;  Market  Bank  v.  Pacific  Nat  Bank 
(N.  Y.  1882)  64  How.  Prac.  1,  2  Civ. 
Proc.  R.  330. 

II.  NATURE   AND    POWERS  OF 
NATIONAL  BANKS 

4.  In  generaL^A  national  bank  is  a 
corporation,  the  powers  of  which  are 
defined  and  limited  by  the  acts  of  Con- 
gress authorizing  the  creation  of  such 
institutions.  First  Nat.  Bank  v.  Mur- 
ray (1914)  212  Fed.  140,  128  C.  C.  A. 
652;  Hansford  v.  National  Bank  of 
Tifton  (1912)  73  S.  E.  405,  10  Ga. 
App.  270;  Roberts  v.  Same  (1912)  73 
S.  E.  407,  10  Ga.  App.  272;  Matthews 
V.  Skinker  (1876)  62  Mo.  329,  21  Am. 
Rep.- 425.  They  have  only  those  powers 
specified  in  the  act  and  such  other  pow- 
ers as  are  necessarily  incidental  thereto. 
McBoyle  v.  Union  Nat.  Bank  (Cai 
1912)  122  P.  458. 

National  banking  corporations  are 
agencies  or  instruments  of  the  general 
government,  designed  to  aid  in  the  ad- 
ministration of  an  important  branch  of 
the  public  service,  and  are  an  appro- 
priate constitutional  means  to  that  end. 
Pollard  V.  State  (1880)  65  Ala.  628; 
Tarrant  v.  Bessemer  Nat  Bank  (Ala. 
App.  1913)  61  So.  47. 

As  instrumentalities  of  the  federal 
government,  they  are  necessarily  under 
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the  paramount  authority  of  the  United 
States.  State  v.  Clement  Nat  Bank 
(Vt  1911)  78  A.  944. 

Congress,  having  power  to  create  a 
system  of  national  banks,  is  the  judge 
as  to  the  extent  of  the  powers  which 
should  be  conferred  upon  such  banks, 
and  has  the  sole  power  to  regulate  and 
control  the  exercise  of  their  operations. 
Easton  v.  Iowa  (1903)  23  Sup.  St  289, 
293,  188  U.  S.  220,  47  L.  Ed.  452. 

The  decisions  of  the  United  States 
Supreme  Court  are  ultimate  and  para- 
mount authority  as  to  the  powers  and 
liabilities  of  national  banks.  Hansford 
V.  National  Bank  of  Tifton  (Ga.  App. 
1912)  73  S.  E.  405;  Roberts  v.  Same 
(Ga.  App.  1912)  73  S.  E.  407.  See,  al- 
so, notes  under  Const  art.  6,  cl.  2. 

The  powers  of  a  national  bank  un- 
der the  national  banking  act  are  essen- 
tial matters  for  federal  construction 
and  interpretation,  and  whatever  rules 
may  obtain  in  the  several  states  as  to 
the  powers  of  corporations  under  such 
statutes,  all  state  courts  must  yield  to 
the  decisions  of  the  Supreme  Court  of 
the  United  States  construing  the  pow- 
ers of  national  banks  under,  the  nation- 
al banking  act  First  Nat.  Bank  v. 
American  Nat  Bank  (1903)  173  Mo. 
153,  72  S.  W.  1059. 

Hi.  ACTIONS    BY    AND     AGAINST 

BANKS 

5.  In  general w^Suits  may  be  brought 
by  national  banks  as  well  as  against 
them.  Kennedy  v.  Gibson  (1869)  76 
U.  S.   (8  Wall.)  498,  19  L.  Ed.  476. 

A  national  banking  association  after 
the  appointment  of  a  receiver  may  sue 
and  be  sued  in  all  cases  where  it  may 
be  necessary  that  the  corporate  name 
of  the  association  shall  be  used  for 
that  purpose  in  closing  its  business  and 
winding  up  its  affairs  under  the  provi- 
sions  of  the  act  which  authorised  its 
formation.  Bank  of  Bethel  v.  Pah- 
quioque  Bank  (1871)  14  Wall.  383,  400, 
20  li.  Ed.  840. 

This  section  subjects  banks  to  actions 
as  fully  as  natural  persons,  and  no' 
where  in  the  Banking  Act  is  there  evi- 
dence of  an  intention  on  the  part  of 
Congress  to  exempt  banks  from  the  or- 
dinary rules  of  law  affecting  the  legal- 
ity of  actions  founded  on  local  things. 
Casey  v.  Adams  (1880)  102  U.  S.  66, 
(57,  26  L.  Ed.  52. 

National  banks  are  the  creatures  of 
congressional  legislation  and  their  right 
to  sue  and  be  sued  in  the  United  States 
courts  is  a  matter  purely  of  congres- 
sional legislation.  National  Bank  ▼• 
Fore  (C.  C.  1885)  25  Fed.  209,  210. 

A  national  bank,  olice  chartered  and 
continuing  to  do  business,  is  a  de  facto 
corporation,  and,  though  its  charter 
has  expired,  its  right  to  sue  cannot  be 
questioned.  First  Nat  Bank  of  Kan- 
sas City,  Mo.,  V.  Pennig  (Cal.  ApP* 
1915)  151  P.  1153. 

National  banks  can  sue  and  be  sued, 
the   same   as   natural  persona.     Tal* 
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madge  y.  Third  Nat.  Bank  of  New  York 
(N.  Y.  1882)  27  Hun,  61. 

Banks  have  power  to  employ  attor- 
neys to  prosecute  or  defend  suits,  and 
the  president  may  agree  as  to  their 
compensatioh.  Guthrie  Nat.  Bank  y. 
Earl  (1895)  2  Okl.  617,  39  Pac.  391. 

6.  Jurisdlotion.~See  note  under  S 
96(58,  post 

This  section  and  R.  S.  {  5198  (see 
section  9759,  post),  modified  Judiciary 
Act  1789,  §  9  (R.  S.  §§  563,  711,  ante, 
S§  991,  1233),  as  to  jurisdiction  of  ac- 
tions against  national  banks  for  penal- 
ties, and  give  concurrent  jurisdiction  to 
the  state  courts.  First  Nat  Bank  y. 
Morgan  (1889)  10  Sup.  Ct  37,  38,  132 
IJ.  S.  141,  33  L.  Ed.  282. 

IV.  BY-LAWS 

7.  In  ooneral^A  repealed  statute 
cannot  be  retained  by  a  by-law.  First 
Nat  Bank  v.  Lanier  (1870)  11  Wall. 
369,  374,  20  L.  Ed.  172. 

A  by-law  of  a  national  bank,  though 
indorsed  on  a  stock  certificate,  prohib- 
iting a  stockholder  who  is  indebted  to 
the  bank  from  transferring  his  certifi- 
cate, is  yoid,  as  in  contravention  of  § 
9762.  Feckheimer  y.  National  Exch. 
Bank  (1884)  79  Va.  80. 

8.  Transfer  of  stocks— The  directors 
of  a  national  bank  have  authority  to 
forbid  any  stockholder  indebted  to  the 
bank,  whether  as  principal  or  surety, 
to  transfer  his  stock  without  the  con- 
sent of  a  majority  of  the  directors. 
Knight  y.  Old  Nat  Bank  (0.  C.  1871) 
Fed.  Gas.  No.  7,885. 

The  power  conferred  upon  national 
banks  by  the  national  banking  act  of 
congress,  to  enact  by-laws,  is  broad 
enough  to  authorize  a  by-law  declaring 
that  no  shares  shall  be  transferred 
while  the  holder  is  indebted  to  the 
bank;  and  such  a  by-law  is  reasonable 
and  yalid,  and  any  attempted  transfer 
by  the  shareholder  while  indebted  to  the 
bank  is  void.  Young  y.  Vough  (1873) 
23  N.  J.  Eq.  (8  C.  E.  Green)  325. 

The  articles  of  association  of  a  na- 
tional bank  provided  that  the  bank 
might  make  by-laws  to  prohibit  the 
transfer  of  stosk  owned  by  a  stockhold- 
er liable  to  it  either  as  principal  debtor 
or  otherwise.  Certificates  of  stock 
were  issued,  which  did  not  state  that 
they  were  not  transferable  by  the  hold- 
er while  liable  to  the  bank,  but  which 
stated  that  they  were  transferable  only 
on  the  books  of  the  bank  on  surrender 
of  the  certificates.  Held  that,  though 
the  stock  was  not  negotiable  paper  in 
the  legal  sense  of  the  term,  the  fact 
that  the  bank  had  put  it  in  the  power 
of  the  stockholder  to  transfer  the  stock 
estopped  it  from  objecting  to  a  bona 
fide  transfer  on  the  ground  that  the 
original  holder  was  indebted  to  the 
bank.  Lee  y.  Citizens'  Nat.  Bank  (Ohio, 
1872)  2  Gin;  R.  298. 

A  national  bank  made  a  by-law  per- 
mitting a  transfer  of  stock  by  signing 


a  blank  form  of  indorsement  on  a  stock 
certificate,  which  provided  that  the 
shares  were  transferable  only  on  the 
books  of  the  bank  on  surrender  of  the 
certifi2ate,  but  contained  no  notice  of 
another  by-law  prohibiting  a  stock- 
holder indebted  to  the  bank  from  trans- 
ferring his  stock.  Held,  that  a  bona 
fide  transferee  of  such  a  certificate 
from  a  stockholder  indebted  to  the  bank 
had  an  equity  in  the  shares  of  the  stock 
superior  to  the  bank.  Lee  v.  Citizens' 
Bank  (1872)  5  Ohio  Dec.  21. 

A  national  bank  has  the  power  to 
make  by-laws  providing  that  the  shares 
of  its  capital  stock  shall  be  transferable 
only  on  its  books;  that  no  stockholder 
shall  be  allowed  to  sell  or  transfer  his 
stock  while  indebted  to  the  bank,  with- 
out the  assent  of  its  directors;  and 
that  the  stock  of  any  stockholder  shall 
be  held  pledged  and  liable  for  the  pay- 
ment of  any  debt  due  from  such  stock- 
holder, and  may  be  sold  at  public  auc- 
tion for  the  satisfaction  of  such  debt, 
on  default  of  payment  thereof.  Lock- 
wood  V,  Mechanics'  Nat  Bank  (1869) 
9  R.  I.  308, 11  Am.  Rep.  253. 

9.  Lien  on  stock*— A  national  bank 
has  no  lien,  through  its  by-laws,  on  its 
own  stock  for  a  debt  due  from  a  stock- 
holder to  the  bank.  Second  Nat  Bank 
y.  National  State  Bank  (1874)  73  Ky. 
(10  Bush)  367;  Delaware,  L.  &  W.  R. 
Co.  V.  Oxford  Iron  Co.  (1884)  38  N. 
J.  Eq.  340;  Goodbar  v.  City  Nat.  Bank 
(1^)  78  Tex.  461,  14  S.  W.  851. 

A  national  bank  cannot,  even  by  pro- 
visions framed  with  a  direct  view  to 
that  eifect  in  its  articles  of  associa- 
tion, and  by  direct  by-laws,  acquire  a 
lien  on  its  own  stock  held  by  persons 
who  are  its  debtors.  A  by-law  giving 
to  a  bank  a  lien  on  stock  of  its  debtors 
is  not  "a  regulation  of  the  business  of 
the  bank,  or  a  regulation  for  the  con- 
duct of  its  affairs,"  within  the  meaning 
of  the  national  banking  act  of  1864, 
and  therefore  not  such  a  regulation  as, 
under  the  act,  national  banks  have  a 
right  to  make.  BuUard  y.  National 
Eagle  Bank  (1873)  85  U.  S.  (10  Wall.) 
589,  21  L.  Ed.  923. 

A  national  bank  may,  by  a  by-law, 
subject  the  shares  of  a  stockholder  to 
a  lien  for  his  debt  to  the  bank,  so  as 
to  prevent  a  transfer  on  the  books  un- 
til such  debt  is  paid.  Bath  Sav.  Inst, 
v.  Sagadahoc  Nat  Bank  (1897)  36  A. 
996,  89  Me.  500. 

Unless  the  articles  of  association  of 
a  banking  corporation  expressly  au- 
thorize the  directors  by  a  by-law  to  • 
make  the  stock  of  any  of  its  stockhold- 
ers subject  to  a  lien  in  favor  of  the 
bank,  as  security  for  a  debt  due  by  him 
to  the  bank,  no  such  lien  can  be  thus 
created.  Rosenback  v.  Salt  Springs 
Nat  Bank  (N.  Y.  1868)  53  Barb.  495. 

A  provision  in  the  by-laws  and  stock 
certificates  of  a  national  bank  that  the 
stock  was  not  transferable  until  all  the 
former  stockholder's  liabilities  to  the 
bank  were  paid  is  yoid,  and  will  not 
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give  the  bank  a  lien  on  iter  stock  for  a 
debt  due  from  the  stockholder  arising 
from  collections  made  by  him  for  the 
bank.  A  debt  arising  from  the  proceeds 
of  such  collection  amounts  to  a  loan, 
within  the  prohibition  of  the  act. 
Conklin  y.  Second  Nat.  Bank  of  Oswego 
(1871)  45  N.  Y.  655.  53  Barb.  512, 
note. 

V.  OFFICERS,  DIRECTORS, 
AND  AGENTS 

ID.  "Other  officers."— A  '"solicitor  of 
business"  is  not  within  the  clause  "and 
other  oflBsers."  Case  v.  First  Nat. 
Bank  (1908)  109  N.  Y.  S.  1119,  59 
Misc.  Rep.  269. 

11.  Eligibility ^The  board  of  direc- 
tors of  a  national  bank  may  by  a  by- 
law restrict  their  choice  of  a  president 
to  its  own  members,  even  if  others  are 
eligible  under  the  national  banking  law. 
Rankin  v.  Tygard  (19lS)  198  Fed.  795, 
119  O.  C.  A.  591. 

12.  Powers,  duties,  and  liabilities*— 

Managers  of  a  savings  bank— such  as 
National  Savings  Bank  of  the  District 
of  Columbia— have  no  right  to  profits, 
as  such.  Huntington  v.  Savings  Bank 
(1877)  96  U.  S.  388,  24  L.  Ed.  777. 

Under  this  section  the  directors  may 
empower  the  president,  or  cashier,  or 
both,  to  indorse  the  papers  of  the 
bank.  Auten  v.  U.  S.  Nat  Bank  (1899) 
19  Sup.  Ct.  628,  637,  174  U.  S.  125,  43 
L.  Ed.  920. 

The  executive  officers  of  a  national 
bank  may  legitimately  borrow  money 
for  the  bank's  use,  in  the  usual  course 
of  business  without  special  authority 
from  their  board  of  directors.  Rankin 
V.  City  Nat.  Bank  of  Kansas  City,  Mo. 
(1908)  28  Sup.  Ct.  346,  208  U.  S.  541, 
52  L.  Ed.  610,  affirming  judgment  Cher- 
ry y.  City  Nat.  Bank  of  Kansas  City, 
Mo.  (1906)  144  Fed.  587,  75  C.  O.  A. 
843. 

When  a  bank  has  long  been  in  the 
habit  of  rediscounting  its  bills  receiva- 
ble in  large  amounts,  all  other  banks 
in  the  same  locality  pursuing  the  same 
practice,  and  the  president  and  cashier 
of  such  bank  propose  to  its  regular  <!or- 
respondent  a  rediscount  of  its  bills,  and 
there  are  no  circumstances  attending 
such  proposal  to  arouse  eruspicion,  the 
bank  to  which  it  is  made  may  safely 
act  upon  it,  without  further  inquiry, 
on  the  assumption  that  the  act  has  ei- 
ther been  specially  authorized,  or  that 
the  officers  are  acting  within  the  pur- 
view of  their  general  powers.  United 
States  Nat.  Bank  v.  First  Nat.  Bank 
(1897)  79  Fed.  296,  24  C.  C.  A.  597. 

When  a  loss  has  been  caused  to  a 
national  bank  by  the  appropriation  of 
its  funds  to  a  purpose  unauthorized  by 
law,  or  by  culpable  negligence  or  con- 
version of  its  funds,  the  officers  who 
participated  in  or  consented  to  the  act 
are  jointly  and  severally  liable  for  the 
entire  amount  Cooper  v.  Hill  (1899) 
94  Fed.  582,  36  C.  C.  A.  402. 

The  officers  of  a  national  bank  may 
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borrow  money  of  the  bank  the  same  as 
other  persons.  Blair  v.  First  Nat. 
Bank  (O.  C.  1877)  Fed.  Cas.  No.  1.- 
485. 

The  president  or  other  officer  of  s 
national  bank  may  borrow  money  of  the 
bank,  giving  his  note  therefor.    Id. 

The  officers  of  an  insolvent  national 
bank  cannot  be  held  personally  respon- 
sible to  creditors  for  losses  on  loans 
and  discounts  made  by  them  in  good 
faith,  and,  as  they  thought  at  the  time, 
for  the  best  interests  of  the  bank,  mere- 
ly because  such  loans  and  discounts  ap- 
pear to  have  been  unwise  and  hazard- 
ous when  looked  back  upon.  Witters 
v.  Sowles  (C.  C.  1887)  31  Fed.  1. 

An  officer  of  a  national  bank  has  no 
authority  to  agree  to  receive  anythmg 
but  money  in  payment  of  a  nonnegotia- 
ble  note  indorsed  to  it  First  Nat 
Bank  v.  Alexander  (Ala.  1907)  44  So. 
866. 

Since  there  is  no  implied  warranty 
by  an  agent  that  his  principal  has  au- 
thority to  contract,  an  officer  or  agent 
of  a  national  bank,  acting  within  the 
scope  of  his  authority,  cannot  be  held 
personally  liable  upon  a  contract  of 
guaranty  made  on  behalf  of  the  bank, 
but  which  is  in  excess  of  the  power  of 
the  bank  to  make.  Thilmany  v.  Iowa 
Paper-Bag  Co.  (1899)  79  N.  W.  261, 
108  Iowa,  357,  75  Am.  St  Rep.  259. 

The  receiving  of  securities  or  other 
property  as  custodian  or  bailee,  either 
gratuitously  or  for  hire,  is  not  within 
the  ordinary  business  of  a  bank,  and 
it  is  not  within  the  scope  of  the  general 
powers  or  apparent  authority  of  the 
executive  and  ministerial  officers  of 
such  a  corporation  to  bind  the  corpora- 
tion by  a  contract  for  such  a  bailment 
First  Nat  Bank  v.  Ocean  Nat  Bank 
(1875)  60  N.  Y.  278.  19  Am.  Rep.  181. 

A  discount  clerk  has  no  authority  by 
virtue  of  his  office  or  his  agency  result- 
ing from  assignment  to  him  of  a  bond 
and  mortgage  for  use  of  the  bank  to 
secure  a  debt  due  to  it  to  bind  it  by 
stipulation  in  a  suit  to  which  it  is  not 
a  party,  to  the  effect  that  he  was  holder 
and  owner,  where  he  had  executed  an 
unrecorded  assignment  to  the  bank. 
Slade  v.  Bennett  (1909)  118  N.  T.  a 
278,  133  App.  Div.  666. 

An  agreement  made  by  the  president 
or  cashier  of  a  national  bank  to  indem- 
nify the  indorser  of  a  draft  for  the 
bank's  accommodation  is  binding  upon 
the  bank.  First  Nat  Bank  v.  Sulli- 
van (Pa.  1882)  11  WWy.  Notes  Cas. 
362. 

13.  —  Directors*— As  to  liability  of 
directors,  see  §  9831,  post 

Directors  of  a  national  bank  are  not 
empowered,  without  action  of  the  stock- 
holders, to  levy  the  assessment  order- 
ed by  the  Comptroller  for  the  purpose 
of  restoring  its  capital  and  enabling  it 
to  continue  in  business.  Commercial 
Nat  Bank  v.  Weinhard  (1904)  24  Sup. 
Ct  253,  192  U.  S.  243,  48  L.  Ed.  425, 
affirming  Judgment  Weinhard  T.  Oom- 
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mercial  Nat  Bank  (1902)  68  P.  806, 
41  Or.  359. 

Concealment  by  directors,  of  the 
bank's  embarrassment,  is  no  breach  of 
duty,  unless  the  embarrassment  is  sach 
as  to  demand  immediate  suspension. 
Robinson  y.  Hall  (C.  0.  1894)  59  Fed. 
648,  decree  reversed  (1894)  63  Fed. 
222,  12  O.  C.  A.  674. 

The  directors  of  a  national  bank  are 
regarded  as  trustees  for  the  stockhold- 
ers, and  the  strictest  performance  of 
their  duties  as  such  is  required.  First 
Nat.  Bank  y.  Dohcrty  (1913)  161  S. 
W.  211,  156  Ky.  386.  It  is  their  duty 
to  exercise  a  general  supervision  and 
control  over  its  affairs,  and  they  are 
required,  in  the  performance  of  such 
duty,  to  act  in  good  faith,  with  ordinary 
diligence  and  intelligence,  the  measure 
of  the  care  required  being  a  question 
of  fact,  under  the  particular  circum- 
stances of  each  case.  While  they  can- 
not devest  themselves  of  such  duty  of 
general  supervision  by  committing  it 
to  the  cashier,  they  may  properly  in- 
trust him  with  all  discretionary  powers 
which  appertain  to  the  immediate  man- 
agement of  the  business,  including  the 
discounting  of  paper;  and  they  are  not 
liable  for  losses  occurring  through  his 
malversations,  unleA  their  own  proper 
care  would  have  prevented  such  losses. 
Nor  are  they  required  to  take  measures 
of  unusual  precaution,  when  they  have 
no  reason  to  distrust  the  integrity  or 
efficiency  of  the  cashier  or  other  em- 
ployes. Warner  v.  Penoyer  (1898)  91 
Fed.  587,  33  0.  O.  A.  222,  44  L.  R.  A. 
761,  reversing  decree  (C.  C.  1897)  82 
Fed.  181.  Directors  are  not  guilty  of 
negligence  for  failure  to  examine  the 
books  where  the  cashier,  who  is  univer- 
sally believed  to  be  honest  and  capable, 
has  the  entire  management  of  the  affairs 
of  the  bank,  which  appears  to  be  in  a 
prosperous  condition,  and  there  are  no 
grounds  of  suspicion  known  to  the  di- 
rectors. Id.  The  only  powers  con- 
ferred on  them  by  statute  are  vested  in 
them  as  a  board,  and  when  acting  as  a 
unit;  and  therefore  the  assent  of  a  ma- 
jority of  the  individual  members  of  the 
board,  acting  separately  and  singly,  is 
not  the  assent  of  the  bank,  and  is  not 
binding  upon  it.  First  Nat  Bank  v. 
Drake  (1886)  36  Kan.  564, 11  Pac.  446. 

14.  President^-The  president  of 

a  national  bank  has  power,  by  virtue 
of  his  oflSce:  To  compromise  or  release 
a  debt  due  the  bank.  Farmers'  Nat. 
Bank  y.  Templeton  (Tex.  CUv.  App. 
1896)  40  S.  W.  412.  To  indorse  nego- 
tiable-paper in  the  ordinary  transac- 
tion of  its  business.  United  States  Nat. 
Bank  y.  First  Nat.  Bank  (1897)  79 
Fed.  296,  24  C.  C.  A.  597. 

When  he  has  the  actual  management 
of  its  operations,  he  is  authorized:  To 
procure  the  discount  of  its  paper.  Han- 
over Nat.  Bank  of  City  of  New  York  v. 
First  Nat.  Bank  of  Burlingame,  Kan. 
(1901)  109  Fed.  421,  48  O.  a  A.  482. 


To  purchase  real  estate  for  the  bank  to 
secure  payment  of  suspended  paper  or  a 
doubtful  debt,  in  order  to  save  the  debt, 
or  a  portion  of  it,  from  loss.  Libby  v. 
Union  Nat:  Bank  (1881)  99  UL  622. 
And  to  do  other  acts  within  the  au- 
thority of  ministerial  officers.  Rankin 
y.  Tygard  (1912)  198  Fed.  795,  119 
O.  C.  A.  591. 

The  president  has  no  power  inherent 
in  his  office  to  bind  the  bank  by  the 
execution  of  a  note  in  its  name,  but 
power  to  do  so  may  be  conferred  on 
him  by  the  board  of  directors,  either 
expressly,  by  resolution  to  that  effect, 
or  by  subsequent  ratification,  or  by  ac- 
quiescence in  transactions  of  a  similar 
nature,  of  which  the  directors  have 
notice.  National  Bank  of  Commerce 
V.  Atkinson  (C.  C.  1893)  55  Fed.  465, 
judgment  affirmed  National  Bank  of 
Commerce  v.  First  Nat.  Bank  (1894) 
61  Fed.  809,  10  C.  C.  A.  87. 

In  the  absence  of  special  authority, 
conferred  by  the  directors  of  a  bank  by 
resolution,  acquiescence,  or  implied  as- 
sent, the  president  of  a  bank  has  no 
authority  to  draw  drafts  on  its  funds 
in  payment  of  personal  debts.  Lamson 
y.  Beard  (1899)  94  Fed.  30,  36  C.  C. 
A.  56,  45  L.  R.  A.  822. 

The  president  of  a  national  bank  has 
no  authority  to  subscribe  money  for 
the  bank  on  condition  that  certain  par- 
ties would  erect  a  paper  mill  in  the 
town,  Robertson  v.  Buffalo  County 
Nat  Bank  (1894)  40  Neb.  235,  58  N. 
W.  715. 

The  president  of  a  national  bank  has 
not  necessarily,  by  virtue  of  his  office, 
power  to  draw  checks  against  an  ac- 
count kept  by  his  bank  with  another 
bank.  Putnam  v.  U.  S.  (1896)  16  Sup. 
Ct  923,  162  U.  S.  687,  40  L.  Ed.  1118. 

A  president  of  a  national  bank  has  no 
power,  in  the  ordinary  course  of  busi- 
ness, to  certify  to  the  fidelity  or  integ- 
rity of  the  cashier  for  the  purpose  of 
enabling  him  to  procure  a  bond  insur- 
ing his  fidelity;  and  hence  the  bank 
cannot  be  deemed,  merely  by  virtue  of 
the  president's  relation  to  it,  to  have 
any  knowledge  of  the  giving  by  him  of 
such  certificate.  American  Surety  Co. 
of  New  York  v.  Pauly  (1898)  18  Sup. 
Ct  552,  170  U.  S.  133,  42  L.  Ed.  977, 
affirming  judgment  (1896)  72  Fed.  470, 
18  C.  C.  A.  644. 

The  president  of  a  national  bank,  who 
owned  a  majority  of  its  stock,  and  ex- 
ercised full  control  of  its  affairs,  with 
the  acquiescence  of  the  directors  ob- 
tained a  loan  for  the  bank  at  a  time 
when  it  was  in  fact  insolvent,  though 
it  was  not  known  or  believed  to  be  bo 
by  the  lender.  As  security  the  presi- 
dent executed  a  deed  to  the  bank  build- 
ing and  lot;  producing  what  purported 
to  be  a  certified  copy  of  the  minutes  of 
the  action  of  the  board  of  directors  au- 
thorizing the  conveyance,  though  no 
such  action  had  in  fact  been  taken. 
Held  that,  it  being  consistent  with  the 
course  of  dedsion  in  the  state,  the  deed 
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though  insiifficient  as  a  legal  convey- 
ance hy  the  bank,  would  be  upheld  as 
an  equitable  mortgage.  Stapylton  y. 
Stockton  (1899)  91  Fed.  326,  33  G.  G. 
A.  542. 

A  finding  that  money  of  a  bank,  ap- 
propriated by  the  president  to  his  per- 
sonal use  by  means  of  drafts,  waa 
wrongfully  taken  by  him,  is  equivalent 
to  a  finding  that  he  had  no  authority 
to  draw  and  use  the  drafts.  Lamson 
V.  Beard  (1899)  94  Fed.  30,  36  G.  a 
A.  56,  45  L.  R.  A.  822. 

The  president  of  a  national  bank  dis- 
counted his  note  with  a  correspondent 
bank  under  an  agreement  by  which  the 
latter  placed  the  proceeds  to  the  cred- 
it of  his  own  bank  in  a  special  account 
which  was  not  subject  to  check,  but 
was  to  be  held  to  meet  the  note  at  its 
maturity.  The  books  of  his  bank  show- 
ed the  amount  as  a  deposit  in  its  gen- 
eral account  with  the  correspondent, 
the  purpose  being  to  deceive  the  ex- 
aminer. On  the  failure  of  his  bank 
the  correspondent  charged  the  note  to 
the  special  account  in  accordance  with 
the  agreement  Held,  that  the  amount 
to  the  credit  of  the  insolvent  bank  in 
such  amount  did  not  in  fact  belong  to 
it,  but  remained  the  property  of  the 
pretended  lender;  the  whole  transac- 
tion being  merely  a  subterfuge,  and 
that  its  application  to  the  payment  of 
the  note  was  not  a  conversion.  Cherry 
V.  City  Nat  Bank  of  Kansas  City,  Mo. 
(1906)  144  Fed.  587,  75  O.  C.  A.  343, 
judgment  affirmed  Rankin  v.  Same 
(1908)  28  Sup.  Ct.  346,  208  U.  S.  541, 
52  L.  Ed.  610. 

If  the  transaction  be  regarded  as  a 
real,  and  not  a  pretended,  loan,  it  was 
one  made  for  the  benefit  of  the  borrow- 
ing bank,  and  not  of  its  president,  and 
its  application  to  the  payment  of  his 
note,  which  was  in  reality  that  of  the 
bank,  was  within  the  right  of  the  lend- 
er.    Id. 

A  bank  which,  in  order  to*deceive  a 
bank  examiner,  discounts  the  note  of  a 
president  of  another  national  bank  and 
places  the  proceeds  to  the  credit  of  his 
bank  in  a  special  account,  not  subject 
to  check,  does  not,  by  charging  the  note 
against  the  account,  in  accordance  with 
the  agreement,  without  knowledge  of 
the  other  bank's  failing  condition,  be- 
come liable  to  the  receiver  of  such  other 
bank  as  for  a  conversion,  on  the  theory 
that,  because  such  president  drew  his 
check  on  the  other  bank  for  the  full 
amount,  and  deposited  it  to  his  credit 
in  his  own  bank,  and,  by  means  of  a 
corresponding  check  against  his  person- 
al account,  removed  from  the  assets  of 
his  bank  certain  notes  objected  to  by 
the  bank  examiner,  the  transaction 
must  be  regarded  as  really  a  loan  to 
the  president,  secured  by  an  attempted 
pledge  of  the  funds  of  his  bank.  Ran- 
kin V.  City  Nat  Bank  of  Kansas  City, 
Mo.  (1908)  28  Sup.  Ct  346,  208  U. 
S.  541,  52  L.  Ed.  610,  affirming  judg- 
ment Cherry  v.  City  Nat  Bank  of  Kan- 
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sas  City,  Mo.  (1006)  144  Fed.  587,  75 
C.  C.  A,  343. 

The  act  of  the  president  of  a  nation- 
al bank  in  making  a  note  of  a  corpora- 
tion by  himself  as  treasurer,  crediting 
the  corporation  with  the  amount,  pay- 
ing the  corporation  and  another  sums 
of  money  thereon,  was  his  act  as  its 
president  and  a  breach  of  his  official 
duty.  Rankin  v.  Tygard  (1912)  198 
Fed,  795,  119  C.  O.  A.  591. 

The  president  of  a  national  bank,  be- 
ing in  failing  health,  was  anxious  to  re- 
sign hia  position,  but,  at  the  suKsestion 
of  a   majority   of   the   directors,  con- 
sented to  take  a  year's  leave  of  ab- 
sence,  and   during   such   absence,   and 
without  any  fault  on  his  own  part,  loss- 
es were  sustained  by  the  bank,  and  it 
became  insolvent     Held,  in  a  suit  by 
the    receiver   to   charge   the  directors 
with  such  losses,  that  he  was  not  liable. 
Movius  V.  Lee   (C.  C.  1887)   30  Fed- 
298,  decree  affirmed  Briggs  v.  Spauld- 
ing  (1891)  11  Sup.  Ct  924,  141  U.  S. 
132,  35  L.  Ed.  662. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  hsjok  against  a  corre- 
spondent of  the  bank  to  recover  money 
deposited  by  the  bank  with  Its  corre- 
spondent, the  evidence  showed  that  the 
directors  of  the  bank  left  it  to  the  pres- 
ident to  negotiate  loans,  and  to  make 
such  contracts  as  to  repayment  and  se- 
curity as  were  lawful  and  usual.  Beld, 
that  the  evidence  was  sufficient  to  es- 
tablish the  president's  authority  to 
pledge  the  deposit  with  the  correspond- 
ent as  security  for  loans  made  by  the 
latter.  Bell  v.  Hanover  Nat  Baok  (C 
C.  1893)  57  Fed.  821. 

The   authority   of   the   president    oi 
a  national  bank  to  guaranty  notes  of 
third  parties,  held  and  sold  by  the  bans. 
vrtll  be  presumed  in  favor  of  a  purcbas- 
er    without    notice    to    the    contrary. 
Thomas  v.  City  Nat  Bank   (1894)    ^ 
Neb.  501,  58  N.  W.  943,  24  L.    R.  ^ 
263;  Id.  (1896)  46  Neb.  861,  65  N-  ^' 
895. 

The  president  of  a  national  bank*  '^**'' 
requests  the  cashier  to  make  advan^** 
to  a  minor,  verbally  promising  tli^t  he 
will  see  them  repaid,  is  liable  to  tae 
bank  for  any  loss  sustained  by  jrea^" 
of  said  loans,  as  having  been  guilty  ^^  . 
breach  of  trust  Brown  v.  Farmers  « 
Merchants'  Nat  Bank  (1895)  8S  ^^^ 
265,  31  S.  W.  285. 

Under     the    national    banking        ^^d> 
which  authoricea  banks  to  elect  ^^^"^t 
of  directors  to  which  are  committ^f^    ^^ 
management  and  control  of  the      ^*^,pe 
and  which  are  empowered  to  sele<?*^    ^^,- 
of  their  number  as  president,  in  tX^^  ^ec* 
sence  of  any  by-law  or  any  othe^       ^gi- 
eztending  the  authority  of  the    ^^.^f^tc- 
dent  elected  by  the  directors,  a   ^^  ia 
ment  by  him  that  a  note  which  ^^j^^     ^y 
fact  a  forgery  was  properly  siga-^^^^^^r- 
the  purported  signer  is  without  ai:»^  *^"^iP' 
ity  from  the  bank  and  not  bindii*  ^S^*j  <rgt 
on  it.    Commercial  Nat  Bank  v.     '^^      9T 
Nat  Bank   (1904)    80  S.  W.  60 
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Tex.  536,  104  Am.  St.  Rep.  879,  judg- 
ment reversed  (Tex.  Civ.  App.  1903) 
77  S.  W.  239. 

Where  the  president  of  a  bank  certi- 
fied a  noncommercial  instrument  for 
the  accommodation  of  the  drawers 
solely  in  his  official  capacity  and  ultra 
vires  the  bank's  powers,  he  was  not  in- 
dividually liable  on  such  certification. 
Fidelity  &  Deposit  Go.  of  Maryland  v. 
National  Bank  of  Commerce  of  Dallas 
(Tex.  Civ.  App.  1908)  106  S.  W.  782. 

15. Vioa     president^-The     vice 

president  and  general  executive  officer 
of  a  national  bank  has  no  power  to  bor- 
row so  large  a  sum  as  $200,000  at  four 
months'  time  for  the  bank  in  the  ab- 
sence of  special  authority  from  the 
board  of  directors,  and  persons  dealing 
with  him  are  presumed  to  know  the  ex- 
tent of  his  powers  in  this  regard. 
Western  Nat.  Bank  v.  Armstrong 
(1894)  14  Sup.  Ct.  572,  152  U.  S.  346, 
38  Lu  Ed.  470. 

Where,  by  general  usage  between  cor- 
respondent banks,  money  is  frequently 
borrowed  by  one  from  another, — the  ex- 
ecutive officers  of  the  borrowing  bank 
acting  in  its  behalf,  and  no  other  au- 
thority being  furnished  or  demanded, — 
the  directors,  of  a  national  bank  will  be 
presimied  to  have  knowledge  of  such 
usage;  and  in  the  absence  of  contrary 
provision,  or  notice  to  its  correspond- 
ents, its  vice  president  is  authorized  to 
borrow  money  from  a  correspondent  on 
its  behalf.  Armstrong  v.  Chemical 
Nat.  Bank  (1897)  83  Fed.  556,  27  O. 
C.  A.  601,  affirming  decree  Chemical 
Nat.  Bank  v.  Armstrong  (O.  C.  1896) 
76  Fed.  339. 

A  vice  president  of  a  national  bank, 
who  is  the  acting  president,  may,  in 
conformity  with  established  custom, 
without  special  authority  from  the 
board  of  directors,  borrow  money  on 
behalf  of  the  bank  from  another  bank. 
Chemical  Nat.  Bank  v.  Armstrong  (C. 
C.  1896)  76  Fed.  339.  distinguishing 
Bank  v.  Armstrong  (1894)  14  Sup.  Ct. 
572,  152  U.  S.  346,  38  L.  Ed.  470. 

In  an  action  on  a  note  representing  a 
loan  made  by  plaintiff  national  bank  to 
defendant,  where  it  appeared  that  the 
negotiations  for  the  loan  were  carried 
on  by  one  M.,  plaintiff's  vice  president, 
and  that  as  a  result  of  suoh  negotia- 
tions the  loan  was  made  to  defendant, 
M.  was  an  agent  of  the  bank,  and  evi- 
dence as  to  what  officers  regularly  had 
authority  to  make  loans  was  immate- 
rial. National  Bank  of  North  Amer- 
ica in  New  Tork  v.  Thomas  (R.  L 
1910)  74  A.  1092. 

16.  Cashier.— The    acts    of    the 

cashier  in  receiving  special  deposits  are 
binding  on  a  national  bank.  American 
Nat.  Bank  v.  E.  W.  Adams  &  Co. 
(1914)  143  P.  508,  44  Okl.  129,  L.  R. 
A.  1915B,  542.  But  a  national  bank  is 
not  bound  by  its  cashier's  acts  beyond 
the  scope  of  his  authority.    American 


Nat.  Bank  v.  E.  W.  Adams  &  Co.  (Okl. 
1914)  143  P.  508. 

A  cashier's  guaranty  that  a  stock  of 
shoes  which  he  allows  to  be  stored  in 
the  bank  will  be  delivered  to  the  prop- 
er party  on  compliance  with  stipulated 
conditions  held  not  binding  on  the  bank. 
American  Nat.  Bank  v.  E.  W.  Adams 
&  Co.  (1914)  143  P.  508,  44  Okl.  129, 
L.  R.  A.  1915B,  542. 

The  cashier  of  a  national  bank  has 
power  to  transfer  notes  and  bills  re- 
ceivable, payable  to  the  bank,  without 
special  authority  from  the  directors. 
Memphis  Cotton  Oil  Co.  v.  Gist  (Tex. 
Civ.  App.  1915)  179  S.  W.  1090. 
Where  be  has  actual  authority  to  em- 
ploy a  real  estate  broker  to  find  a  cus- 
tomer for  lands  belonging  to  the  bank, 
he  binds  the  bank  by  a  misstatement  to 
the  broker  as  to  the  identity  of  lands 
owned  by  it,  as  the  ownership  of  the 
lands  is  a  matter  within  the  peculiar 
knowledge  of  the  cashier  and  of  which 
the  broker  is  ignorant.  Arnold  v.  Na- 
tional Bank  of  Waupaca  (1905)  105 
N.  W.  828,  126  Wis.  362,  3  L.  R.  A. 
(N.  S.)  580.  And  where  he  is  the  ac- 
tive executive  officer  and  is  intrusted 
with  the  duty  of  selling  lands  acquired 
by  the  bank  in  satisfaction  of  debts, 
and  has  authority  to  employ  a  broker 
to  sell  such  lands,  he  acts  within  the 
scope  of  his  authority  in  designating  to 
the  broker  the  lands  to  be  offered  for 
sale,  and  a  mistake  in  such  designation 
is  likewise  within  the  scope  of  his  au- 
thority, and  is  in  effect  the  act  of  the 
bank,  for  which  it  is  responsible.  Ar- 
nold V.  National  Bank  of  Waupaca 
(1905)  105  N.  W.  828,  126  Wis.  362, 
3  L.  R.  A.  (N.  S.)  580. 

The  cashier  of  a  bank,  who,  in  addi- 
tion to  his  usual  powers,  is,  in  the  ab- 
sence of  the  president,  running  the 
bank  under  the  advice  of  the  executive 
committee,  has  authority  to  bind  the 
bank  by  a  contract  to  renew  notes,  in 
consideration  of  the  release  by  the  in- 
dorser  of  a  lien  on  the  maker's  prop- 
erty. Bank  of  Commerce  v.  Bright 
(1896)  77  Fed.  949,  23  C.  C.  A.  586. 

It  is  error  to  give  instructions  au- 
thorizing the  jury,  in  determining 
whether  a  transaction  by  which  the 
cashier  of  a  national  bank  obtained  pos- 
session of  some  of  its  funds  was  a.  mis- 
application thereof,  to  consider  the  fact 
that  his  indebtedness  to  the  bank  ex- 
ceeded 10  per  cent,  of  its  capital. 
Mohrenstecher  v.  Westervelt  (1898)  87 
Fed.  157,  30  C.  C.  A.  584. 

The  cashier  of  a  national  bank  in 
Boston  held  to  have  no  authority  to 
certify  checks,  either  by  usage  or  oth- 
erwise. Merchants'  Nat.  Bank  v.  State 
Nat.  Bank  (C.  C.  1868)  Fed.  Cas.  No. 
9,449. 

In  contemplation  of  law,  the  leasing 
of  property  belonging  to  a  national 
banking  association  is  not  within  the 
ordinary  powers  and  duties  of  the  cash- 
ier of  the  bank.     Spongberg  v.  First 
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Nat  Bank  (1910)  110  P.  716, 18  Idaho, 
524. 

Defendant  wrote  on  a  letter  head  of 
a  national  bank,  of  which  he  was  cash- 
ier, requesting  plaintiff  to  sign  a  re- 
plevin bond  for  a  third  person,  who  had 
brought  suit  in  plaintiffs  county,  and 
that  they  would  indemnify  plaintiff  from 
all  harm,  defendant  adding  the  word 
"Cashier,"  after  his  signature  to  the 
letter.  Held,  that  as  the  bank  could 
not  enter  into  such  agreement,  and  as 
the  letter  did  not  clearly  show  that  de- 
fendant was  acting  for  the  bank,  with 
no  intention  of  binding  himself,  he 
would  be  liable.  Knickerbocker  v.  Wil- 
cox (1890)  83  Mich.  200,  47  N.  W.  123, 
21  Am.  St  Rep.  595. 

The  cashier  of  a  national  bank  is  the 
proper  person  to  make  the  affidavit  of 
the  true  amount  of  the  indebtedness  for 
which  the  bai^  brings  suit  Parkhurst 
V.  Citizens'  Nat  Bank  (1883)  61  Md. 
254. 

The  cashier  of  a  bank  has  no  im- 
plied authority  to  make  a  representa- 
tion on  behalf  of  the  bank  as  to  the 
solvency  of  one  of  its  debtors,  so  as 
to  estop  the  bank  by  reason  of  such  a 
representation  made  by  him  in  reply  to 
an' inquiry.  Crawford  v.  Boston  Store 
Mercantile  Co.  (1890)  67  Mo.  App.  39. 

Where  a  note  was  part  of  assets  of 
state  bank  which  became  a  national 
bank,  after  the  change  such  note  could 
be  transferred  by  the  cashier  without 
authority  from  the  directors,  irrespec- 
tive of  Rev.  St  Mo.  1909,  §  1112.  Gill 
v.  Newhouse  (Mo.  1915)  178  S.  W. 
495. 

The  cashier  of  a  national  bank  is  pre- 
sumed to  have  the  same '  authority  as 
cashiers  of  other  banks  of  discount  in 
respect  to  receiving  evidences  of  debt 
for  collection.  Hanson  v.  Heard  (1897) 
38  A.  788,  69  N.  H.  190. 

Where  a  bank  cashier  guarantees 
that  a  stock  of  goods,  which  he  allows 
to  be  stored  ,in  the  bank,  will  be  duly 
delivered  on  compliance  with  certain 
stipulations,  he  is  liable  as  bailee  for 
a  breach  thereof.  American  Nat  Bank 
V.  E.  W.  Adams  &  Co.  (1914)  143  P. 
508,  44  Okl.  129,  L.  R.  A.  1915B,  642. 

The  rule  that  payment  to  an  agent 
acting  within  the  scope  of  his  authority 
is  payment  to  the  principal,  and  that 
the  principal  thereby  becomes  respon- 
sible for  the  default  of  his  agent,  ap- 
plied in  case  of  a  payment  to  a  cashier 
of  a  national  bank;  and  therefore  the 
person  paying  the  money  cannot  sue 
the  cashier  for  a  misappropriation  of 
the  money.  Wilson  v.  Rogers  (1872) 
1  Wyo.  51. 

17.  —  Ag6nt.^Where  a  national 
bank  authorized  an  agent  to  sell  cattie 
subject  to  a  mortgage  to  the  bank  it 
contending  that  specified  cattle  were  in- 
cluded, the  agent's  contract  of  sale  of 
such  cattie  was  within  the  agency,  in 
absence  of  knowledge  of  the  purchaser 
of  any  limitation  of  agent's,  authority. 
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Dupree  y.  First  Nat  Bank  (Tex.  Gir. 
App.  1912)  146  S.  W.  608. 

18.  — «  Liability  of  persons  dealing 
with  0ffl08r8.^Where  the  cashier  in  his 
official  capadty  draws  checks  on  the 
bank's  correspondent  in  favor  of  his 
own  creditor,  and  to  be  applied  to  bis 
individual  use,  the  payee  wiU  be  liable 
to  the  bank  for  the  money  thus  wrong- 
fully applied,  unless  authority  to  the 
cashier  to  so  apply  the  bank's  funds  is 
affirmatively  shown.  Anderson  v.  fQs- 
sam  (C.  C.  1888)  35  Fed.  699,  judg- 
ment reversed  Kissam  v.  Anderson 
(1892)  12  Sup.  Ct  960,  145  U.  &  435, 
36  L.  Ed.  765. 

Neither  the  cashier  of  a  national  bank 
nor  a  member  of  the  discount  board 
owning  a  majority  of  the  stock,  nor  the 
two  conspiring  together,  can  give  away 
the  funds  of  the  bank,  nor  use  them  to 
pay  their  individual  debts,  and  if  they 
conspire  to  pay  the  stockholder's  debt 
by  the  entry  of  credits  on  the  bank 
books  in  favor  of  his  creditor  based  on 
fictitious  notes,  and  the  creditor  checks 
out  the  amount  of  the  credit  without 
the  sanction  of  the  directors,  the  cred- 
itor is  liable  to  the  bank  for  the  mon- 
ey so  drawn,  though  he  may  have  had 
no  knowledge  of  the  fraud  of  the  of- 
ficers. Cobe  V.  Coughlin  Hardware  Go. 
(1910)  112  P.  115,  83  Kan.  522. 

19. Liability  of  bank.— The  fact 

that  a  bank  lost,  through  a  burglary, 
certain  funds  intrusted  to  it,  will  not, 
by  itself,  prove  negligence  on  the  part 
of  the  bank.  Wylie  v.  Northampton 
Nat  Bank  (1886)  7  Sup.  Ct  268,  119 
U.  S.  361,  30  L.  Ed.  455,  affirmmg 
judgment  (C.  C.  1883)  15  Fed.  428. 

Where  a  bank  was  broken  into  by 
burglars,  and  property  belonging  to  it 
and  to  others  was  taken,  it  is  compe- 
tent for  the  bank  to  take  measures  for 
the  recovery  of  its  own;  and  if  deemed 
best  it  might  lawfully  undertake  to  act 
for  others  jointly  concerned;  and  want 
of  proper  skill  and  care  in  the  perform- 
ance of  such  an  undertaking  would  be 
ground  of  liability  in  damages  for  fail- 
ure.   Id. 

Where  the  offer  of  bank  offidals,  to 
a  meeting  of  depositors,  to  appoint  a 
joint  committee  to  recover  certain  de- 
posits loat  by  a  bank  robbery,  is  re- 
jected by  the  depositors,  and  the  bank 
proceeds  to  undertake  the  recovery  on 
its  own  account,  there  is  no  evidence  to 
sustain  the  allegation  of  a  petition, 
brought  against  the  bank  by  depositors, 
that  the  depositors  were  induced  to 
abandon  individual  efforts  at  recovery 
by  the  bank's  undertaking  to  act  as  the 
depositors'  agents  in  the  recovery.  Id. 

Stockholder  in  a  national  bank  can- 
not recover  damages  for  tearing  down 
its  old  building  and  constructing  a  new 
one  during  action  by  him  to  restrain  it 
from  doing  so.  Wingert  v.  First  Nat 
Bank  (1912)  32  Sup.  Ct  391,  223  U. 
&  670,  56  L.  Ed.  605,  dismissing  ap- 
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peal  (1909)  176  Fed.  739,  99  C.  G.  A. 
315. 

The  receiver  of  an  insolvent  national 
bank  is  liable  for  money  borrowed  by 
the  president  of  the  bank  without  spe- 
cial authority,  when  it  appears  that  the 
bank  actually  received  the  money  and 
appropriated  it  to  its  own  use.  Blanch- 
ard  V.  Commercial  Bank  (1896)  75 
Fed.  249,  21  C.  0.  A.  319,  distinguish- 
ing Western  Nat  Bank  v.  Armstrong 
(1894)  14  Sup.  Ct  572,  152  U.  S.  346, 
38  li.  Ed.  470. 

A  national  bank  is  not  bound  by  the 
unauthorized  guaranty  by  its  cashier  of 
a  bond  and  mortgage  sold  by  it  to  one 
who  had  reason  to  know  that  it  was 
acting  only  as  a  broker,  where  he  made 
no  inquiry  as  to  the  cashier's  author- 
ity, and  the  bank  received  none  of  the 
proceeds  of  the  sale.  Farmers'  Sc  Mer- 
chants' Nat  Bank  v.  Smith  (1896)  77 
Fed.  129,  23  G.  G.  A.  80. 

Where  an  accommodation  note  was 
made  to  a  national  bank  and  collaterals 
were  attached  thereto  to  secure  the 
bank  for  a  debt  due  from  its  cashier, 
the  president's  interest  in  the  transac- 
tion was  not  adverse  to  the  bank,  so 
that  his  knowledge  with  respect  to  the 
transaction  was  imputable  to  the  bank. 
Skud  V.  Tillinghast  (1912)  195  Fed.  1, 
115  G.  G.  A.  83. 

Where  the  president  of  a  national 
bank  instructed  its  correspondent  bank 
to  charge  up  against  the  bank  of  which 
he  was  president  the  amount  of  a  note 
given  by  him  in  payment  of  such  note, 
and  an  account  was  rendered  showing 
the  transaction,  the  bank  was  estopped 
from  denying  the  correctness  of  the 
charge  in  an  action  by  a  receiver,  sub- 
sequently appointed,  seeking  to  set 
aside,  the  transaction.  Burton  v.  Bur- 
ley  (G.  G.  1880)  13  Fed.  811. 

The  responsibility  of  a  bank,  in  the 
absence  of  express  authority  to  do  a 
particuligr  act,  is  limited  to  the  acts  of 
ita  officers  and  agents  performed  in  the 
discharge  of  their  ordinary  duties  in 
the  usual  course  of  business  and  within 
the  sphere  and  scope  of  such  duties, 
and  acts  within  the  ordinary  sphere  and 
scope  of  business  are  presumed  to  be 
by  authority  and  within  the  knowledge 
of  the  directors.  National  Bank  of 
Commerce  v.  Atkinson  (G.  G.  1893)  55 
Fed.  465,  472. 

A  national  bank  is  liable  for  fraudu- 
lent representations  by  its  cashier  to 
another  bank  as  to  the  financial  respon- 
sibility of  a  customer.  Nevada  Bank  v. 
Portland  Nat  Bank  (G.  G.  1893)  59 
Fed.  338. 

The  directors  of  a  national  bank  made 
reports  and  issued  a  statement  falsely 
representing  the  bank  to  be  in  good 
condition.  Held,  that  the  bank  could 
not  thereby  be  made  liable  foe  deceit  to 
a  stranger,  who,  in  reliance  upon  such 
reports  and  statement,  had  loaned  mon- 
ey on  the  stock  of  the  bank.     Mer- 


chants' Nat  Bank  y.  Armstrong  (G.  G. 
1895)  65  Fed.  932. 

A  national  bank  is  not  liable  for  the 
misapplication  by  its  president  of  the 
proceeds  of  .checks  intrusted  to  him  by 
a  depositor  as  the  agent  of  the  de- 
positor. Stallo  V.  Wagner  (D.  G.  1914) 
220  Fed.  360. 

The  diversion  of  the  proceeds  of  a 
check  given  a  bank  in  payment  of  a 
note  by  its  president  which  would  not 
appear  in  the  depositor's  statement,  en- 
titles him  to  recover  either  the  note  or 
the  amount  of  the  check  from  the  re- 
ceiver of  the  bank.     Id. 

The  failure  of  a  depositor  to  protest 
against  the  diversion  of  funds  from  his 
bank  account,  amounting  practically  to 
theft  by  the  president,  held  to  preclude 
him  from  enforcing  his  claim  for  that 
amount  against  the  receiver.  Id. 

Evidence  held  insufficient  to  charge 
the  receiver  of  an  insolvent  national 
bank  with  the  proceeds  of  the  sale  of 
certain  bonds,  which  complainant  deliv- 
ered to  the  president  of  the  bank,  tak- 
ing his  individual  receipt  therefor.    Jd. 

Evidence  held  to  show  that  the  trans- 
fer of  items  from  the  account  of  a  de- 
positor of  a  national  bank  to  other  ac- 
counts was  authorized  by  the  depositor, 
so  as  not  to  entitle  him  to  a  claim 
against  the  receiver.     Id. 

Evidence  held  to  show  that  notes  and 
drafts,  which  a  depositor  sought  to 
charge  against  the  receiver  of  a  nation- 
al bank  were  given  for  the  accommoda- 
.tion  of  the  president  of  the  bank.  Stal- 
lo v.  Wagner  (D.  G.  1914)  220  Fed, 
360. 

As  to  the  outside  world  and  persons 
dealing  with  a  national  bank,  its  cash- 
ier is  its  authorized  agent  to  indorse 
negotiable  paper  owned  by  the  bank, 
and  the  bank  is  not  relieved  from  lia- 
bility as  indorser  of  a  note  by  reason 
of  the  fraud  of  the  cashier,  unless  the 
.indorsee  had  notice  of  the  fraud.  Auten 
y.  Manistee  Nat  Bank  (1899)  64  S.  W. 
337,  67  Ark.  243,  47  L.  R.  A.  329. 

Since  neither  the  directors,  officers, 
nor  agents  of  a  national  bank  have  au- 
thority to  institute  prosecutions  for  vi- 
olations of  the  public  criminal  laws, 
nor  to  cause  requisition  papers  to  be 
issued  for  alleged  criminals,  no  liability 
attaches  against  the  bank  .for  such  acts 
on  the  part  of  its  directors,  officers,  or 
agents.  Hansford  v.  National  Bank  of 
Tifton  (Ga.  App.  1912)  73  S.  E.  405; 
Roberts  v.  Same  (Qa.  App.  1912)  73 
S.  E.  407. 

A  company  indebted  to  a  national 
bank  on  a  note,  and  also  to  its  pres- 
ident and  cashier  on  indorsements  made 
for  it,  turned  over  to  such  officers  its 
property,  to  be  sold,  and  the  proceeds 
applied  on  such  indebtedness,  the  sur- 
plus, if  any,  to  be  paid  to  the  compa- 
ny. Held,  that,  regardless  of  the  ques- 
tion of  the  liability  of  the  officers,  the 
bank,  as  such,  was  liable  to  the  com- 
pany for  a  surplus  which  it  received  and 
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used  in  its  bnsiness.  Pazton  v.  Vin- 
cennes  Mffr.  Co.  (1898)  50  N.  E.  583, 
20  Ind.  App.  253. 

A  national  bank  is  not  responsible 
for  any  false  representations  made  by 
its  teller  to  induce  a  person  to  pur- 
chase railroad  bonds,  the  selling  of 
such  bonds  not  being  within  the  author- 
ised business  of  the  bank.  Weckler  v. 
First  Nat  Bank  (1875)  42  Md.  581,  20 
Am.  Rep.  95. 

The  loss  of  a  special  deposit  through 
the  theft  of  the  cashier  or  clerks  of  a 
bank,  does  not  render  the  bank  liable, 
in  the  absence  of  evidence  of  negligence 
in  the  selection  of  such  cashier  or 
clerks,  or  in  permitting  them  to  be  re- 
tained after  notice  of  unfitness.  Smith 
y.  First  Nat  Bank  (1868)  99  Mass.  005, 
47  Am.  Dec.  69. 

A.  shipped  a  cargo  of  sugar  to  B., 
and  gave  him  authority  to  sell  the 
same.  The  bill  of  lading  recited  that 
the  shipment  was  by  order  of  B.,  and 
that  the  sugar  was  deliverable  to  his 
order,  and  made  no  mention  of  any 
agemcy.  B.  indorsed  the  bill  of  lad- 
ing, and  delivered  it  to  a  bank  of  which 
he  was  a  director,  and  pledged  the  car- 
go to  the  bank  as  security  for  a  loan  by 
the  bank  to  him.  This  loan  was  ap- 
proved by  the  board  of  directors  at  a 
meeting  at  which  B.  was  present. 
Held,  that  B.'s  knowledge  of  the  fraud 
was  not  imputable  to  the  bank,  and 
that  an  action  by  A.  against  the  bank 
for  the  conversion  of  the  sugar  could 
not  be  maintained.  Innerarity  v.  Mer- 
chants' Nat.  Bauk  (1885)  139  Biass.  332, 
1  N.  E.  282,  52  Am.  Rep.  710. 

In  an  action  for  money  deposited 
with  its  cashier,  on  agreement  that  the 
money  should  be  invested  in  stocks 
and  bonds,  a  broker  testified  that  his 
firm  bought  certain  shares  for  defend- 
ant bank,  taking  the  certificate  in  plain- 
I  tifiTs  name,  and  that  his  firm  had  had 
another  account  for  several  years. 
Held,  that  a  receipt  for  shares  of  said 
stock  in  plaintifTs  name  from  the  wit- 
ness' firm  signed  by  defendant's  cash- 
ier as  such,  previous  to  the  transac- 
tion in  suit,  was  admissible  on  the  is- 
sue whether  plaintiff  dealt  with  the 
cashier  individually.  L'Herbette  v. 
Pittsfield  Nat  Bank  (1894)  162  Mass. 
187,  38  N.  E.  368,  44  Am.  St  Rep.  354. 

In  an  action  against  a  bank  to  re- 
cover the  proceeds  of  bonds,  held,  that 
the  transaction  was  with  the  bank,  and 
not  wit&  the  president  individually,  and 
that  plaintiff  could  recover.  Van  Leu- 
van  V.  First  Nat  Bank  (N.  Y.  1871) 
6  Lans.  373,  affirmed  in  (1873)  54  N. 
T.  671. 

A  national  bank  was  held  liable  for 
the  wrongful  act  of  the  cashier  in  trans- 
ferring to  his  own  name,  and  hypoth- 
ecating for  his  own  debt,  stocks  which 
plaintiff,  according  to  the  previous 
course  of  business  of  the  bank,  and  with 
the  consent  of  the  president,  had  in- 
trusted to  the  cashier,  in  his  capacity 
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as  such,  to  sell,  and  place  the  proceeds 
to  plaintiff's  credit.  Williamson  v.  Ma- 
son  (N.  T.  1877)   12  Hun,  97. 

A  bank  held  not  liable  for  fraud  of  its 
president  in  connection  with  the  un- 
authorized purchase  and  sale  of  its 
stock.  Prosser  v.  First  Nat  Bank 
(1887)  106  N.  T.  677,  13  N.  E.  287. 

Where  a  cashier  of  a  national  bank 
bought  and  sold  stocks  for  customers 
in  the  name  of  the  bank,  with  the 
knowledge  of  the  directors,  the  bank 
is  liable  for  stocks  embezzled  by  the 
cashier,  though  the  bank  was  unau- 
thorized to  deal  in  stock.  Seafle  v. 
First  Nat  Bank  (Pa.  1885)  2  Walk. 
395. 

Where  all  the  negotiations  for  a 
loan  by  a  national  bank  to  defendant 
were  conducted  by  the  bank's  vice  pres- 
ident acting  for  the  bank,  the  facts  ma- 
terial to  the  transaction  as  to  the  own- 
ership of  property  by  defendant  which 
came  to  the  knowledge  of  the  vice 
president  were  notice  to  the  bank,  and 
it  was  immaterial  whether  the  vice 
president  communicated  his  knowledge 
to  other  officers  of  the  bank,  or  wheth- 
er he  remained  an  officer  until  the  time 
an  attachment  issued  in  a  suit  on  the 
note.  National  Bank  of  North  Amer- 
ica in  New  York  v.  Thomas  (1910)  74 
A.  1092,  30  R.  I.  294. 

A  national  bank  is  not  liable  in  its 
corporate  capacity  for  the  undertaking 
of  an  individual  touching  its  organiu- 
tion,  unless  the  bank,  after  its  organi- 
zation, adopt  in  some  manner  the  con- 
tract McDonough  y.  First  Nat  Bank 
(1870)  34  Tex.  309. 

Knowledge  of  cashier  that  a  draft 
was  the  proceeds  of  mortgaged  sheep 
held  not  imputable  to  the  bank.  Rock 
Springs  Nat.  Bank  v.  Luman  (1894)  5 
Wyo.  159,  38  P.  678. 

20.  Ratlflcatfon  of  (HItciai  acts^The 
indorsement  by  a  bank  officer  of  a  guar- 
anty on  transferring  a  note* is  pre- 
sumed to  be  made  by  authority,  which 
the  bank,  retaining  and  enjoying  the 
proceeds  of  the  transaction,  is  es- 
topped to  deny.  People's  Bank  v.  Man- 
ufacturers' Nat  Bank  (1879)  101  U.  8. 
181,  183,  25  L.  Ed.  907. 

The  borrowing  of  money  on  behalf 
of  a  national  bank  from  its  corre- 
spondent by  one  of  its  officers  is  ratified 
by  the  passing  without  objection -of  a 
monthly  statement  of  the  lending  bank, 
showing  the  loan,  and  sent  according 
to  usage,  where  such  statement  waa 
received  by  employes  who  were  not 
concerned  in  making  the  loan.  Arm- 
strong V.  Chemical  Nat.  Bank  (1897) 
83  Fed.  556,  27  C.  C.  A.  601,  affirming 
decree  Chemical  Nat  Bank  v.  Arm- 
strong (C.  C.  1896)  76  Fed.  339. 

A  national  bank  cannot  authorize  or 
ratify  an  act  absolutely  ultra  vires, 
committed  by  its  agents  or  officers. 
Hansford  v.  National  Bank  of  Tifton 
(Ga.  App.  1912)  73  S.  E.  405;    Bob* 
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erto  y.  Same  (6a.  App.  1912)  73  8. 
E.  407. 

Acts  and  conduct  of  board  of  direc- 
tors held  a  ratification  of  the  action 
of  the  cashier,  which  rendered  the  lease 
contract  entered  into  by  him  the  con- 
tract of  the  banJc.  Spongberg  y.  First 
Nat  Bank  (1910)  110  P.  716,  18  Idaho, 
624.  31  L.  B.  A.  (N.  S.)  73^,  Ann.  Gas. 
1912A,  95. 

The  cashier,  a  bank's  agent  in  gen- 
eral routine  business,  accepted  a  deed 
in  its  behalf,  which  by  grantor's  direc- 
tion he  placed  on  record.  Held  an  ac- 
ceptance by  the  bank.  Hall  y.  Farm- 
ers' &  Merchants'  Bank  (1898)  46  8. 
W.  1000,  145  Mo.  418. 

The  retention  by  a  national  bank  of 
the  proceeds  of  the  sale  and  guaranty 
of  notes  owned  by  the  bank  is  a  ratifi- 
cation of  the  president's  act  in  such 
selling,  whether  he  was  authorized  to 
execute  the  guaranty  or  not.  Thomas 
y.  City  Nat  Bank  (1894)  40  Neb.  501, 
58  N.  W.  943,  24  L.  R.  A.  263;  Id. 
(1896)  46  Neb.  861,  65  N.  W.  895. 

Where  the  president  of  a  national 
bank  had  actual  authority  to  represent 
it  in  specified  negotiations,  his  ratifi- 
cation of  a  contract  made  by  an  agent 
in  such  transaction  was  the  ratification 
of  the  bank.  Dupree  v.  First  Nat  Bank 
(Tex.  Civ.  App.  1912)  .146  S.  W.  608. 

Where  the  directors  allowed  the  cash- 
ier, who  was  the  principal  stockholder 
and  thereafter  became  president,  to  as- 
sume complete  control  over  a  bank,  the 
bank  is  bound  by  his  acts  in  acquiring 
land  for  its  benefit.  First  Nat  Bank 
of  Kennewick  v.  Conway  (Wash.  1915) 
151  P.  1129. 

21.  Offlclaf  bond8.^A  bond  condition- 
ed for  the  proper  performance  by  a 
cashier  of  his  duties  "for  and  during  all 
the  time  he  shall  hold  the  said  office" 
binds  the  sureties  for  all  such  time,  ir- 
respective of  the  fact  that  he  is  reap- 
pointed at  the  beginning  of  each  year. 
Westervelt  v.  Mohrenstecher  (1896) 
76  Fed.  118,  22  O.  O.  A.  93,  34  L.  R. 
A.  477. 

In  an  action  on  a  cashier's  bond  for 
damages  arising  from  breach  thereof 
by  his  misappropriation  of  money  and 
making  of  excessive  loans,  the  fact  that 
the  bank  and  its  receiver  have  sued  and 
obtained  judgment  upon  notes  taken  by 
the  cashier  for  sudi  misappropriated 
money  and  excessive  loans  is  no  defense. 
Id. 

The  making  of  a  loan  exceeding  10 
per  cent  of  a  national  bank's  capital,  in 
the  absence  of  fraud,  is  not  a  breach  of 
the  cashier's  bond.  Mohrenstecher  y. 
Westervelt  (1898)  87  Fed.  157,  30  O. 
C.  A.  584. 

It  is  no  defense  to  an  action  on  the 
bond  of  a  national  bank  officer,  on  the 
theory  that  the  principal  had  made  a 
note  of  $3,000  without  authority  for  a 
corporation,  that  the  receiver  of  the 
bank  sued  the  corporation  on  the  note, 
on  the  theory  that  the  principal  had  an- 
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thority  to  make  it    Rankin  y.  Tygard 
(1912)  198  Fed.  795,  119  G.  G.  A.  591. 

Directors  have  a  discretion  whether 
or  not  to  require  bonds  of  their  officers; 
and  the  omission  to  take  a  bond  of  a 
cashier  who  is  a  man  of  good  repute  and 
character,  and  of  some  visible  property, 
does  not  of  itself  render  them  person- 
ally liable  for  losses  caused  by  his  mis- 
conduct Robinson  v.  Hall  (G.  C.  1894) 
59  Fed.  648,  decree  reversed  (1894) 
63  Fed.  222,  12  O.  G.  A.  674. 

A  plea  by  a  surety  on  the  bond  of 
a  cashier,  in  an  action  for  the  breach  of 
the  covenants  in  such  bond,  that  charg- 
es no  fraud  or  complicity  against  the 
president  or  directors,  but  simply  a  neg- 
lect of  duty  in  not  themselves  discov- 
ering what  the  sureties  covenanted  the 
cashier  should  reveal,  is  bad.  Freling- 
huysen  v.  Baldwin  (D.  G.  1883)  16 
Fed.  452,  following  Minor  v.  Mechanics* 
Bank  (1828)  1  Pet  48,  7  L.  Ed.  47. 

A  plea  that  substantially  alleges  that 
a  cashier's  bond  is  invalid,  as  against 
the  sureties,  because  the  corporation  did 
not  volunteer  information  of  the  fact 
that  the  cashier  was  also  a  director  of 
the  bank,  is  also  bad.    Id. 

The  sureties  on  a  cashier's  bond  are 
not  released  from  liability  for  a  default 
of  the  cashier  because  such  default  was 
permitted  by  the  negligence  and  mis- 
conduct of  the  president  and  directors. 
Phillips  v.  Bossard  (D.  G.  1888)  35 
Fed.  99. 

22.  Tenure  of  offlce^^Mere  suspen- 
sion of  a  national  bank  by  an  examiner 
did  not  effect  a  retirement  of  the  cash- 
ier, especially  where  he  actually  con- 
tinued to  render  service  until  the  ap- 
pointment of  a  receiver  by  the  comp- 
troller. American  Surety  Co.  v.  Pauly 
(1898)  18  Sup.  Ct  552,  558,  170  U.  S. 
133,  42  L.  Ed.  977. 

Retirement  of  a  national  bank  pres- 
ident from  its  service  is  not  efi'ected 
by  the  mere  suspension  of  the  bank 
and  taking  possession  thereof  by  an 
examiner;  but*  in  the  absence  of  some 
other  action,  the  president  continues  in 
his  service  until  at  least  a  receiver  is 
appointed  by  the  comptroller  of  the 
currency.     Id. 

Since  the  national  bank  act  expressly 
provides  that  the  cashier  of  a  national 
bank  shall  hold  his  office  su  eject  to 
the  pleasure  of  the  board  of  directors, 
a'  by-law  providing  that  a  cashier  shall 
hold  his  office  for  one  year,  and  shall 
be  elected  annually,  is  nugatory,  as  is 
a  reappointment  in  accordance  with 
such  by-law  at  the  beginning  of  each 
year.  Westervelt  v.  Mohrenstecher 
(1896)  76  Fed.  118,  22  G.  C.  A.  93, 
34  L.  R.  A.  477. 

The  office  of  cashier  of  a  national 
bank  is  not  an  annual  office,  but  the 
term  of  the  incumbent  continues  until 
he  resigns  or  until  he  is  removed  or  a 
successor  is  appointed  by  the  board  of 
directors  of  the  bank.    Id. 

Subject  to  the  free   exeroisp  by   its 
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board  of  directors  of  its  power  to  re- 
move him  at  its  pleasure,  a  national 
bank  may  fix  the  term  of  office  of  its 
president  or  other  officer.  Rankin  v. 
Tygard  (1912)  198  Fed.  795,  119  C.  C. 
A.  591. 

Even  if  provision  of  articles  of  as- 
sociation and  by-laws,  restricting  the 
power  of  removal  of  the  president  to 
a  two -thirds'  vote,  was  void,  other 
terms  of  the  provision,  that  the  board 
should  elect  one  of  its  members  pres- 
ident, who  should  hold  office  for  the 
term  for  which  he  was  elected  a  di- 
rector, were  valid.    Id. 

The  directors  of  a  national  bank  have 
power  to  remove  the  president,  both 
under  the  act  of  congress  relative  to 
national  banks  and  under  the  articles 
of  association,  where  such  articles  give 
express  authority  to  remove;  and  it 
makes  no  difference  that  the  bank  has 
never  adopted  any  by-laws.  Taylor  v. 
Hutton  (N.  Y.  1864)  43  Barb.  195,  18 
Abb.  Prac.  16. 

Vi.  DISCOUNTING  AND    NEGO- 
TIATING   EVIDENCES   OF 
DEBT 

23.  Acts   aothorlzed   by   8tatute.^As 

to  penalties  imposed  for  violation  of 
this  section,  see  notes  under  §  9831, 
post 

The  discount  of  commercial  paper  is 
the  form  according  to  which  national 
banks  are  authorized  to  make  their 
loans,  and  the  terms  "loans"  and  "dis- 
counts" are  synonymous.  National 
Bank  of  Glovers  vi  He  v.  Johnson  (1881) 
104  U.  S.  271,  277,  26  L.  Ed.  742. 

National  banks  have  the  power  "«to 
carry  on  the  business  of  banking  by 
discounting  and  negotiating"  notes,  etc., 
and  a  note  taken  in  the  usual  eourse  of 
business  may  be  deemed  to  have  been 
"discounted,"  although  the  term  "pur- 
chase" may  be  applied  to  the  transac- 
tion. First  Nat  Bank  v.  Sherbourne 
(1884)  14  Dl.  App.   (14  Bradw.)   566. 

A  national  bank  has  authority  to  take 
and  hold  interest  coupons  not  under 
seal,  attached  to  railway  aid  bonds  un- 
der seal,  where  each  coupon  contains 
an  express  promise  to  pay  to  bearer, 
and  is  signed  by  the  proper  officer. 
First  Nat  Bank  v.  Bennington  (C.  G. 
1879)  Fed.  Gas.  No.  4,807.  It  also 
his  authority:  To  purchase  checks, 
whether  payable  to  order  or  bearer. 
First  Nat  Bank  v.  Harris  (1871)  108 
Mass.  514.  To  purchase  bonds  issued 
by  the  board  of  education  of  a  city. 
Newport  Nat  Bank  v.  Board  of  Edu- 
cation of  Newport  (1902)  70  S.  W.  186, 
24  Ky.  Daw  Rep.  876,  114  Ky.  87.  To 
acquire  title  to  commercial  paper,  al- 
though it  may  be  unable  to  show  that  it 
has  made  a  profit  upon  the  purchase  of 
the  paper.  Blairsville  Nat  Bank  v. 
Grabbs  (1910)  44  Pa.  Super.  Gt  454. 
To  purchase  at  a  discount  notes  or 
bills  of  third  persons  owned  by  and 
available  to  one  dealing  with  the  bank. 
Smith  V.  Exchange  Bank  of  Pittsburg 
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(1875)  26  Ohio  St  141.  To  buy  a 
draft  accompanying  a  bill  of  lading,  the 
draft  being  drawn  in  favor  of  the  bank 
by  a  seller  of  goods  upon  a  buyer. 
Union  Nat  Bank  v.  Rowan  (1885)  23 
S.  G.  339,  55  Am.  Rep.  26.  To  pur- 
chase notes  at  less  than  tneir  face  val- 
ue. Morris  v.  Third  Nat  Bank  (1905) 
142  Fed.  25,  73  G.  G.  A.  211.  writ  of 
certiorari  denied  (1906)  26  Sup.  Ct 
762,  201  U.  S.  649,  50  L.  Ed.  906. 
To  authorize,  through  the  board  of  di- 
rectors, the  president  of  the  bank  to 
discount  commercial  paper,  and  do  any 
other  act  within  the  power  of  the  cash- 
ier, or  of  any  other  officer  of  the  bank. 
Rankin  v.  Tygard  (1912)  198  Fed.  795, 
119  G.  G.  A.  591.  And  to  enter  into 
an  agreement  to  exchange  nonregister- 
ed  United  States  bonds  for  registered 
bonds.  Yerkes  v.  National  Bank  of 
Port  Jervis  (1877)  69  N.  Y.  382.  25 
Am.   Rep.   208. 

In  an  action  by  a  national  bank  to 
recover  on  a  note  held  by  it  it  alleged 
in  the  petition  that,  the  holder  of  the 
note  "sold,  assigned,  transferred,  and 
discounted"  the  note  to  the  plaintiff. 
Held,  that  the  words  "sold"  and  "dis- 
counted" were  intended  by  the  plead- 
er to  have  the  same  meaning  the  word 
"sold"  being  used  to  convey  the  ides 
of  a  transfer  by  discount  according  to 
the  usages  of  business  and  the  regular 
rates  of  discount,  rather  than  a  barter 
and  sale.  Ridgway  v.  National  Bank 
of  New  Gastie  (1890)  12  Ky.  Law  Rep. 
216. 

The  purchase  of  a  note  from  the 
payee,  with  the  latter's  indorsement  is 
a  purchase  by  discounting  in  the  usual 
course  of  business,  and  is  not  a  pur- 
chase by  barter  and  sale,  as  would  be 
the  case  if  the  note  was  taken  without 
indorsement,  or  by  indorsement  with- 
out recourse.  Nicholson  v.  National 
Bank  (1891)  92  Ky.  251,  17  S.  W.  627, 
16  L.  R.  A.  223. 

Where  a  national  bank  purchases  a 
negotiable  note  from  the  payee  upon 
his  indorsement  before  maturity,  it  is  a 
purchase  by  discount,  and  not  by  barter 
and  sale.  The  transaction  is,  there- 
fore, within  the  powers  of  such  bank, 
and  is  not  subject  to  the  plea  of  the 
maker  that  the  purchase  was  ultra 
vires,  and  the  note  stUl  subject  to  the 
defenses  which  were  available  against 
the  payee.    Id. 

Evidence  that  a  note  acquired  by  a 
national  bank  was  in  the  hands  of  the 
indor^er's  agent,  who  consulted  the  in- 
dorser  about  the  rate  of  interest  before 
giving  it  to  *the  bank,  and  that  the 
money  paid  by  the  bank  was  paid  to 
the  indorser  less  the  agent's  commis- 
sion, warrants,  if  it  does  not  require,  a 
finding  that  the  bank  discounted  the 
note  for  the  indorser.  Prescott  Nat 
Bank  v.  Butler  (1893)  157  Nass.  648, 
32  N.  E.  909. 

Where  the  cashier  of  a  national  bank, 
who  was  also  a  director  of  an  insurance 
company,   received   several  notes,  af- 
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gregating  $25,000,  from  snbBcribers  to 
the  stock  of  the  insurance  company, 
entered  them  on  the  books  of  the  com- 
pany as  discounted  paper,  and  passed 
them  at  their  face  value  to  the  credit 
of  the  insurance  company,  the  fact  that 
the  interest  was  not  deducted  in  ad- 
vance, nor  the  money  delivered,  but 
entered  as  a  cash  credit,  does  not  sup- 
port a  contention  that  the  notes  were 
neither  discounted  nor  negotiated.  The 
act  of  the  cashier  was,  therefore,  one 
that  the  bank  could  itself  do  or  ratify. 
Ellorbe  v.  National  Ezch.  Bank  (1892) 
109  Mo.  44.5,  19  S.  W.  241. 

A  national  bank  can  properly  and 
legally  engage  in  the  business  of  dealing 
in  and  exchanging^  government  secur- 
ities. Van  Leuven*  v.  First  Nat  Bank 
(1873)  54  N.  Y.  671. 

The  words,  "by  discounting  and  nego- 
tiating promissory  notes,  drafts,  bills  of 
exchange,'*  do  not  limit  the  mode  of 
exercising  the  "incidental  powers"  nec- 
essary to  carry  on  the  business  of 
banking,  so  that  under  that  section  a 
national  bank  may  carry  on  banking 
"by  discounting  and  negotiating  prom- 
issory notes,  drafts,  bills  of  exchange," 
etc.,  and  may  exercise  "all  such  inci- 
dental powers  as  shall  be  necessary" 
for  that  purpose.  Shinkle  v.  First  Nat. 
Bank  (1872)  22  Ohio  St  516. 

24.  Ultra  vires  aot8.^A  national  bank 
cannot  acquire  title  to  a  note  by  pur- 
chase. Ridgway  v.  National  Bank  of 
New  Castie  (1890)  12  Ky.  Law  Rep. 
216.  Or  purchase  negotiable  paper, 
except  from  surplus  capital.  Lazear 
V.  National  Union  Bank  (1879)  52  Md. 
78,  36  Am.  Rep.  355.  Or  to  discount 
negotiable  paper  only  intended  such 
discounts  as  were  contemplated  by  the 
commercial  law  and  the  customs  and 
usages  of  banks  in  general,  a  national 
bank  has  no  authority  to  discount  a 
note  containing  a  provision  for  attor- 
ney's fees.  Merchants'  Nat  Bank  v. 
Sevier   (N.  Y.  1882)   27  Alb.  Law  J. 

447. 

This  section  confers  no  authority  oi) 
national  banks  to  acquire  notes,  drafts, 
etc.,  otherwise  than  by  way  of  discount, 
for  the  term  **negotiating"  merely  con- 
cerns disposal  by  a  bank  of  the  notes, 
etc,  it  may  have  acquired,  and  author- 
izes the  transfer  thereof.  Danforth  v. 
National  State  Bank  (1891)  48  Fed. 
271,  274,  1  C.  0.  A.  62,  17  L.  R.  A. 
622.  They  cannot  deal  in  promissory 
notes,  as  choses  in  action,  for  the  pur- 
poses of  private  gain  and  profit  alone, 
or  acquire  title  thereto  by  purchase, 
other  than  in  the  way  of  discount 
First  Nat  Bank  v.  Pierson  (1877)  24 
Minn.  140,  31  Am.  Rep.  341. 

Three  days  before  the  maturity  of  a 
note  for  $260,  bearing  no  interest,  a 
national  bank  obtained  title  tD  it  by 
giving  therefor  $259.  The  banl's  rate 
of  discount  was  8  per  cent,  but  the 
cashier  testified  that  he  did  not  calcu- 
late interest  on  the  note,  but  gave  a 
lump  sum  therefor  to  the  holder.    Held, 


that  the  bank  acquired  the  note  by 
purchase,  and  not  by  discount,  and,  be- 
ing a  national  bank,  ita  act  was  ultra 
vires,  and  it  acquired  no  title.  Ridg- 
way V.  National  Bank  of  New  Castle 
(1890)  12  Ky.  Law  Rep.  216. 

A  contract  made  by  a  national  bank 
to  sell  stock  in  another  corporation,  ti- 
tle to  which  had  not  been  acquired  on 
foreclosure  of  a  pledge,  was  ultra  vires 
and  unenforceable.  Hotchkin  v.  Third 
Nat  Bank  of  Syracuse,  N.  Y.  (1914) 
106  N.  E.  974,  219  Mass.  234. 

A  national  bank  may  buy  drafts  with 
bills  of  lading  attached,  but  not  bills  of 
lading.  First  Nat  Bank  of  Mifflintown 
V.  First  Nat.  Bank  of  New  Kensington 
(1915)  92  A.  1076,  247  Pa.  40. 

The  procurement  of  a  signature  to  a 
note  for  another  bank,  in  order  that  it 
may  lend  money  to  a  third  person,  and 
a  representation  that  the  signature  is 
genuine,  are  not  within  the  powers  of 
a  national  bank,  and  it  is  not  liable 
where  the  note  turns  out  to  be  a  for- 
gery. Commercial  Nat  Bank  v.  First 
Nat  Bank  (1904)  80  S.  W.  601,  97 
Tex.  536,  104  Am.  St  Rep.  879,  re-  . 
versing  judgment  (Civ.  App.  1903)  77 
S.  W.  239. 

A  bank  had  no  power  to  certify  an 
instrument  by  which  the  drawers 
agreed  to  pay  their  surety  any  amount 
the  surety  might  be  legally  required  to 
pay  by  virtue  of  such  suretyship,  not 
exceeding  $10,159,  the  check  to  be  void 
in  the  absence  of  such  liability;  such 
instrument  not  being  a  commercial 
check,  drawn  in  the  ordinary  course  of 
banking  business.  Fidelity  &  Deposit 
Co.  of  Maryland  v.  National  Bank  of 
Commerce  of  Dallas  (Tex.  Civ.  App. 
1908)  106  S.  W.  782. 

VII.  DEPOSITS 

25.  Receipt  of  deposits  and  rights  of 
deposltorSd— A  national  bank  is  liable 
for  damages  occasioned  by  the  loss, 
through  gross  negligence,  of  a  special 
deposit  made  in  it  with  the  knowledge 
and  acquiescence  of  its  officers  and  di- 
rectors. Carlisle  First  Nat  Bank  v. 
Graham  (1879)  100  U.  S.  699,  25  L. 
Ed.  750. 

Where  a  bank,  drawer  of  a  foreign 
bill  of  exchange,  represents  to  plaintiff, 
to  whose  order  it  is  made  payable,  that 
one  W.  is  a  bona  fide  holder  of  the  bill, 
as  purchaser  or  remitter,  for  his  use  in 
trading  with  K.,  and  plaintiff,  relying 
on  such  representation,  takes  the  bill 
on  deposit  from  K.  knowing  that  he 
has  received  it  from  W.,  places  it  to  his 
credit  as  cash,  and  pays  his  checks,  the 
drawing  bank  or  its  receiver  is  estop- 
ped, in  an  action  on  the  bill,  to  show 
that  W.  was  not  a  bona  fide  holder. 
Armstrong  v.  American  Exch.  Nat 
Bank  (1890)  10  Sup.  Ct  450, 133  U.  S. 
433,  33  L.  Ed.  747. 

To  receive  deposits  is  among  the 
powers  specially  delegated  to  national 
banks.    Eastern  Tp.  Bank  v.  Vermont 
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Nat.  Bank  <G.  0.  1884)  22  Fed.  186, 
18a 

If,  for  the  purpose  of  making  a  show- 
ing of  money  in  a  national  bank,  to  de- 
ceive an  examiner,  money  is  left  with 
the  bank  in  a  sack  to  be  returned  in 
the  same  condition  without  mingling 
with  the  bank's  funds,  this  is  not  a  de- 
posit which  may  be  entered  as  such  on 
the  books.  U.  S.  v.  Peters  (G.  0. 
1898)  87  Fed.  984. 

Where  a  state  treasurer  places  state 
funds  in  a  national  bank,  subject  to 
check,  the  bank  giving  security  there- 
for, and  agreeing  to  pay  interest  on 
daily  balances,  the  transaction  is  a  de- 
posit, and  not  a  loan  to  the  bank. 
State  of  Nebraska  y.  First  Nat  Bank 
(G.  G.  1898)  88  Fed.  947. 

Where  a  depositor  sued  the  receiver 
of  a  bank  for  the  amount  of  a  deposit, 
and  he  pleaded  that  a  part  of  the  de- 
posit was  used  to  pay  the  depositor's 
subscription  to  the  capital  stock  of  the 
bank,  the  burden  of  proof  was  on  the 
receiver  to  show  that  the  purchase  of 
stock  was  actually  made.  Somerset 
Nat.  Banking  Go.'s  Receiver  v.  Adams 
(1903)  72  S.  W.  1125,  24  Ky.  Law  Rep. 
2083. 

The  fact  that  the  depositor  proved 
his  deposit  account  before  the  receiver, 
without  including  the  part  sued  for,  did 
not  estop  him  from  denying  that  he 
subscribed  for  the  stock.     Id. 

A  national  bank  receiving  money 
from  depositors  for  investment,  under 
an  agreement  to  pay  a  fixed  rate  of  in- 
terest thereon,  is  a  debtor  to  the  de- 
positors for  the  deposits  and  interest, 
for  the  interest  agreed  to  be  paid  on 
the  money  received  is  not  in  the  nature 
of  a  dividend  of  profits  realized  from 
the  successful  management  of  the  bank, 
but  the  depositors'  security  depends  on 
the  general  solvency  of  the  bank. 
State  V.  People's  Nat  Bank  (1908)  70 
A.  542,  75  N.  H.  27. 

Defendant,  depositor  in  insolvent 
bank,  sued  by  the  receiver  as  indorser 
on  notes,  held  entitled  to  set  off  against 
his  liability  as  indorser  the  amount  of 
his  deposit  Gurds  v.  Davidson  (1915) 
109  N.  E.  481,  215  N.  Y.  395. 

The  burden  of  proof  is  on  a  depositor 
in  an  insolvent  bank,  indorser  on  notes 
held  by  it,  in  proceedings  to  have 
amount  of  his  deposit  set  off  against 
his  indorser's  liability,  to  show  that  he 
cannot  indemnify  himself  against  the 
maker.    Id. 

Where,  at  the  time  a  national  bank 
was  placed  in  the  hands  of  a  receiver, 
another  corporation  had  on  deposit 
therein  a  certain  sum  of  money,  and 
was  also  liable  to  the  bank  on  distinct 
contracts,  such  other  corporation  had 
the  right  to  direct  the  application  of 
the  money  so  on  deposit.  Tourtelot  v. 
Whithed  (1900)  84  N.  W.  8,  9  N.  D. 
407. 

The  deposits  of  a  national  bank  con- 
stitute loans  to  it  and  confer  on  the 
depositor    a    mere    chose    in    action, 
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State  y.  Glement  Nat  Bank  (Yt  19U) 
78  A.  944. 

VIII.  COIN  IN  PLEDGE 

/  26.  Power  to  a88igii.^A  bank  having 
coin  in  pledge  may  sell  and  assign  its 
special  property,  and  the  assignee  will 
become  vested  with  the  legal  rights  of 
the  assignor.  Merchants'  Nat  Bank  v. 
State  Nat  Bank  (1870)  10  Wall  604^ 
043,  19  L.  Ed.  1008. 

IX.  LOANS  AND  SECURITY 

27.  Loansw— A  national  bank  may  lend 
money  in  t^ood  faith,  without  any  fraud- 
ulent intent,  to  its  directors  as  well  as 
to  others,  provided  the  amount  so  loan- 
ed does  not  exceed  the  limitation  of 
one-tenth  of  the  capital  stock  actually 
paid  in.  National  Bank  of  Commerce 
V.  National  Bank  of  Missouri  (0.  G. 
1878)  Fed.  Gas.  No.  18,310. 

One  national  bank,  which  loans  mos- 
ey to  another,  knowing  that  the  l&tter 
intends  to  loan  the  same  to  its  direc- 
tors, may  recover  the  same  from  the 
borrowing  bank,  if  it  had  no  knowledge 
of  any  fraudulent  intent  in  making  the 
loans  to  the  directors,  even  though  the 
directors  failed  to  repay  the  same.   Id. 

Where,  in  evidence  of  a  loan  actually 
made  to  a  bank,  the  loaning  bank  ac- 
cepts from  the  borrowing  bank  a  note 
signed  by  the  latter's  cashier  person- 
ally and  indorsed  by  the  borrowing 
bank,  to  avoid  disclosing  on  the  face  of 
the  transaction  an  excessive  loan,  the 
borrowing  bank  is  not  thereby  retieved 
from  its  obligation  as  a  debtor.  First 
Nat  Bank  v.  State  Bank  of  Northwood 
(N.  D.  1906)  109  N.  W.  «1. 

28.  Security.— A  national  bank  jreceiv- 
ing  a  note  of  a  third  person  f^r  the 
debt  of  its  cashier  who  pledged  collat- 
erals attached  to  the  note  must  be 
deemed  to  have  contracted  to  keep  the 
securities  for  the  benefit  of  the  maker,  . 
and  its  failure  to  do  so  was  a  breach  of 
contract  Skud  y.  TUlinghast  Cl^^) 
195  Fed.  1,  115  O.  C.  A.  83. 

Since  the  bank  could  not  recei'we  the 
benefit  of  the  note  without  bearing  the 
burden  of  the  knowledge  of  its  officers 
that  the  note  was  secured  by  th«  col- 
laterals, it  was  liable  for  the  IcM  of 
such  collaterals.    Id. 

The  omission  of  the  ofilcer  of  &  ^^' 
tional  bank  to  exact  security  for  mon- 
eys lent  cannot  be  made  a  ground  of 
defense  to  an  action  brought  bs  ^}^ 
bank  to  recover  such  loan.  Union.  Mia* 
Co.  V.  Rocky  Mt  Nat  Bank  (18^3)  2 
Colo.  248. 

A  bank  held  to  have  power  to  take 
elevator  as  security  for  debt  GeT'oan 
Nat  Bank  v.  Meadowcroft  (18T«)  4 
111.  Ap]^  (4  Bradw.)  630. 

Evidence  held  to  show  that  prei^ident 
of  bank,  after  selling  collateral  seiTTirity 
and  paying  secured  debt,  held  the  ^' 
ance  in  trust  for  the  payment  of  cither 
debts  due  the  bank  from  the  ple^S^'* 
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Frasee  t.  Phoenix  Nat  Bank  (1914)  170 
S.  W.  532,  161  Ky.  175. 

The  original  demand  having  been 
transferred  to  a  national  bank,  the 
question  whether  the  bank  could  law- 
fully take  the  collateral  security  will 
not  be  determined  in  an  action  to  fore- 
close the  mortgage  to  which  the  bank 
is  not  made  a  party.  Briggs  y.  Hanno- 
wald  (1877)  85  Mich.  474. 

A  married  woman  indorsed  upon  a 
promissory  note:  "I  hereby  charge  my 
separate  and  personal  estate  for  the 
payment  of  the  within  note."  Held 
not  to  be  a  mortgage,  in  any  sense,  but 
simply  a  personal  security,  which  a  na- 
tional bank  is  not  prohibited  from  tak- 
ing. Third  Nat  Bank  y.  Blake  (1878) 
73  N.  Y.  260. 

A  national  bank  has  power:  To  loan 
money  on  the  personal  note  of  the  bor- 
rower, secured  by  the  pledge  of  a 
warehouse  receipt  Cleveland  y.  Shoe- 
man  (1883)  40  Ohio  St  176.  To  enter 
into  a  contract  whereby  bonds  are  de- 
posited with  it  as  collateral  security 
for  call  loans.  Third  Nat  Bank  y. 
Boyd  (1876)  44  Md.  47,  22  Am.  Rep. 
35.  To  take  notes  and  mortgages  in 
the  name  of  a  third  person '  for  the 
purpose  of  securing  its  claims.  Shinkle 
V.  First  Nat  Bank  (1872)  22  Ohio  St 
516.  To  take  a  pledge  of  chattels  as 
security  for  money  lent  Pittsburgh 
Locomotive  &  Oar  Works  v.  State  Nat 
Bank  (C.  C.  1875)  Fed.  Oas.  No.  11.- 
198.  And  to  take  an  assignment  of 
the  money  due  and  to  become  due  from 
a  city  on  a  contract  for  paving  a 
street,  from  the  contractors,  to  secure 
an  existing,  bona  fide  indebtedness  by 
the  contractor  to  the  bank.  EMrst  Nat 
Bank  y.  City  of  Ottawa  (1890)  43  Kan. 
294,  23  Pac.  485.  But  it  has  no  au- 
thority to  lend  its  credit  on  personal 
security.  Johnston  v.  Charlottesville 
Nat  Bank  (0.  C.  1879)  Fed.  Cas.  No. 
7,425. 

29.  '-^—  Mortgages.— A  national  bank 
may  take  a  chattel  mortgage  to  secure 
a  previously  contracted  debt,  and  may 
enforce  the  same.  Gaar  v.  Centralia 
Bank  (1886)  20  Bl.  App.  (20  Bradw.) 
611;  Spafford  v.  First  Nat  Bank 
(1873)  37  Iowa,  181;  First  Nat  Bank 
y.  Elmore  (1879)  52  Iowa,  541,  8  N. 
W.  547;  Montgomery  Nat.  Bank  v.  Mc- 
Cleaster  (Com.  PI.  1893)  2  Pa.  Dist 
R.  546.  Such  mortgages  are  only  void- 
able, and  the  government  alone  can  ob- 
ject. Graham  v.  National  Bank  of  New 
York  (1880)  32  N.  J.  Eq.  (5  Stew.)  804. 

Mortgages  void  under  a  state  insol- 
vency law  are  not  freed  from  its  opera* 
tion  because  owned  by  a  national  bank. 
Witters  v.  Sowles  (0.  C.  1887)  32  Fed. 
758. 

Where  the  issue  is  not  raised  by  the 
pleadings,  the  court  will  not  presume 
that  the  mortgage  sought  to  be  fore- 
Closed  by  a  national  bank  was  taken  or 
held  by  the  bank  in  contravention .  of 
the  national  currency  act,  or  that  the 


same  was  invalid.  First  Nat  Bank  v. 
Kidd  (1873)  20  Minn.  234  (GU.  212). 

As  to  loans  on  real  estate  security, 
see  notes  under  {  9674,  post 

30.  — «  Corporate  stock  as  seourity. 

—The  national  bank  act  does  not  pro- 
hibit loans  secured  by  stock  in  another 
bank  as  collateral  Germania  Nat 
Bank  y.  Case  (1878)  99  U.  S.  628,  633, 
25  L.  Ed.  448. 

A  national  bank  has  power  to  lend 
money  upon  the  note  or  other  personal 
obligation  of  the  borrower,  secured  by 
a  pledge  of  stock  of  a  corporation  as 
collateral  security.  Shoemaker  v.  Na- 
tional Mechanics'  Bank  (C.  C.  1869) 
Fed.  Cas.  No.  12,801. 

The  cashier  of  a  national  bank  held 
to  have  authority  to  sell  stock  pur- 
chased by  it  in  insolvency  proceedings 
against  the  pledgor  after  it  had  been 
pledged  as  security  for  a  loan.  Mc- 
Boyle  v.  Union  Nat.  Bank  (Cal.  1912) 
122  P.  458. 

A.  national  bank  may  acquire  stock, 
to  be  afterwards  converted  into  money, 
provided  such  acquisition  is  not  for  the 
purpose  of  speculation,  but  merely  to 
avert  or  diminish  an  apprehended  loss 
on  account  of  a  claim  to  which  the 
bank  has  been  subjected.  First  Nat. 
Bank  v.  National  Exch.  Bank  (1874) 
89  Md.  600. 

A  national  bank,  which  in  the  ordi- 
nary course  of  business  receives  stock 
as  collateral  security  for  a  loan,  may 
protect  itself  from  loss  by  taking  the 
stock  in  payment  of  the  loan.  West- 
minster Nat  Bank  v.  New  England 
Electrical  Works  (1906)  62  A.  971,  73 
N.  H.  465,  3  L.  R.  A.  (N.  S.)  551,  111 
Am.  St  Rep.  637. 

While  a  national  bank  cannot  deal 
in  stocks,  it  may  loan  money  on  shares 
of  other  corporations,  and  to  collect  the 
debt  may  purchase  the  stock,  or  may 
acquire  it  to  protect  itself  against  loss 
in  compromising  a  doubtful  liability. 
Fourth  Nat.  Bank  of  Nashville  v.  SUhl- 
man  (1915)  178  S.  W.  942,  132  Tenn. 
367,  L.  R.  A.  1916A,  568. 

As  incidental  to  the  power  of  loan- 
ing money  on  personal  security,  a  na- 
tional bank,  in  the  usual  course  of  busi- 
ness, may  accept  stock  of  another  cor- 
poration as  collateral;  and  by  the  en- 
forcement of  its  rights  become  owner 
thereof,  and  liable  as  a  stockholder. 
Fulton  V.  National  Bank  of  Denison 
(1901)  62  S.  W.  84,  26  Tex.  Civ.  App. 
135. 

A  national  bank  making  loans  and 
taking  corporate  stock  as  collateral  se- 
curity therefor,  in  the  usual  course  of 
business,  may  enforce  its  rights  against 
the  stock.  Corn  Exch.  Nat.  Bank  v. 
Kaiser  (1915)  151  N.  W.  259,  160  Wis. 
199. 

X.  "INCIDENTAL    POWERS" 

31.  Powers  necessary  to  carry  on 
business^— A  national  bank  may  make 
a  valid  sale  or  assignment  of  a  judg- 
ment  in   its   favor.      Emory   v.    Joice 
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(1879)  70  Mo.  637.  And  may  accept 
an  assignment  of  a  judgment  for  col- 
lection, and  agree  to  hold  the  proceeds 
subject  to  assignor's  order.  Miller  y. 
King  (1912)  32  Sup.  Gt  243,  223  U.  S. 
505,  56  li.  Ed.  528.  It  may  intrust  to 
its  agents  such  authority  as  is  requir- 
ed to  meet  the  legitimate  demanda  of 
its  authorized  business  and  to  conduct 
its  affairs  within  the  scope  of  its  char- 
ter. Ricker  Nat.  Bank  v.  Stone  (Okl. 
1908)  97  P.  577.  It  may  employ  a  solic- 
itor of  business  for  a  year.  Case  ▼. 
First  Nat.  Bank  (1908)  109  N.  Y.  S. 
1119,  59  Misc.  Rep.  269.  It  may  ac- 
quire and  hold  stock  in  a  building  cor- 
poration as  part  of  a  transaction  for 
renting  desirable  banking  quarters. 
Fourth  Nat.  Bank  of  Nashville  v.  Stahl- 
man  (1915)  178  S.  W.  942,  132  Tenn. 
367.  L.  R.  A.  1916A,  568.  It  may  re- 
ceive, before  maturity,  payment  of 
debts  owing  to  the  bank,  although  such 
debts  bear  a  high  rate  of  interest,  if 
the  money  is  needed  for  the  legitimate 
business  of  the  bank.  Keyser  v.  Hits 
(D.  G.  1883)  2  Mackey,  513.  It  may 
be  designated  by  the  mayor  and  coun- 
cil of  a  city  as  the  depository  for  city 
funds,  under  a  law  authorizing  them 
to  designate  the  depository,  and  may 
lawfully  agree  to  pay  interest  on  the 
deposits  and  to  give  a  bond  for  their 
security.  Interstate  Nat.  Bank  y.  Fer- 
guson (1892)  48  Kan.  732,  30  Pac.  237. 
And  it  may  covenant  to  pay  on  demand 
a  lien  on  land  acquired  by  it  Mutual 
Life  Ins.  Co.  of  New  York  y.  Yates 
County  Nat.  Bank  (1898)  54  N.  Y.  S. 
743,  35  App.  Div.  218. 

Authority  is  given  by  this  section  to 
transact  a  banking  business,  and  all  in- 
cidental powers  necessary  to  carry  it 
on  are  granted.  This  power  necessarily 
implies  the  right  of  a  bank  to  incur  lia- 
bilities in  the  regular  course  of  busi- 
ness, as  well  as  to  become  a  creditor  of 
others,  and  the  power  to  adopt  reason- 
able and  appropriate  measureer  for  these 
purposes  is  an  Incident  to  the  power 
to  incur  the  liability  or  become  the 
creditor.  Compromises  to  avoid  or  re- 
duce losses  come  witbin  the  general 
scope  of  the  powers  of  the  board  of 
directors,  and  except  to  the  extent  to 
which  they  are  restrained  by  the  char- 
ter and  by-laws  the  directors  and  of- 
ficers are  authorized  to  use  their  judg- 
ment and  discretion  in  effecting  these 
compromiseer.  First  Nat.  Bank  v.  Nat. 
Exch.  Bank  (1875)  92  U.  S.  122,  127, 
23  L.  Ed.  679. 

Even  if  a  national  bank  does  not  get 
the  legal  title  to  a  note  purchased  in 
the  market,  it  may  maintain  an  action 
thereon,  as  the  holder,  against  the  mak- 
er and  indorsers.  Prescott  Nat.  Bank 
v.  Butler  (1893)  157  Mass.  648,  32 
N.  E.  909. 

A  national  bank  empowered  by  char- 
ter to  provide  necessary  real  estate  for 
its  business  may  make  a  contract  to 
prevent  the  erection  of  buildings  on  ad- 
jacent land  so  as  to  secure  light  and 
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air  for  its  banking  house.  First  Pres- 
byterian Church  v.  National  State  Bank 
(1894)  57  N.  J.  Law,  27,  29  Ati.  320, 
affirmed  in  (1895)  58  N.  J.  Law  (29 
Vroom)  406,  36  Atl.  1129. 

A  national  bank  holding  a  mortgage 
on  cattle  was  authorized  to  contract  to 
obtain  from  the  mortgagor  the  title  to 
the  cattle,  and  resell  them  to  a  third 
person,  or  to  foreclose  and  buy  at  the 
sale,  applying  its  bid  on  the  debt.  Du- 
pree  y.  First  Nat  Bank  (Tex.  Giv.  App. 
1912)  146  S.  W.  608. 

32.  Repair   and    sale    of    realty^A 

bank  may  sell  its  realty.  New  Orleans 
Nat  Bank  v.  Raymond  (1877)  29  La. 
Ann.  355,  29  Am.  Rep.  335;  First  Nat 
Bank  v.  Kidd  (1874)  20  Minn.  234  (Gil. 
212). 

When  a  bank  has  lawfully  acquired 
real  estate  or  other  property,  it  may 
sell  it  and  convert  it  into  money;  and 
to  do  so  it  may  clean  it,  make  reason- 
able repairs  on  it,  and  put  it  in  present- 
able condition  to  attract  purchasers, 
in  the  same  way  that  an  individual  of 
sound  judgment  and  prudence  would  do 
if  he  desired  to  sell.  The  authority  to 
do  these  things  is  an  incidental  power 
vested  in  the  corporation  under  this  sec- 
tion. Cooper  v.  ffiU  (1899)  94  Fed 
582,  585,  36  G.  C.  A.  402. 

A  national  bank  has  the  power  to  en- 
ter into  an  agreement  to  accept  person- 
al property  in  payment  for  its  real  es- 
tate, which  it  has  disposed  of.  First 
Nat  Bank  v.  Reno  (1887)  73  Iowa, 
145,  34  N.  W.  796. 

As  to  dealings  in  realty,  see,  also, 
I  9674,  post 

33.  Collectlens.^A  national  bank  acts 
within  scope  of  its  power  where  It  ac- 
cepts assignment  of  judgment  for  col- 
lection, subject  to  order  of  assignor, 
and  where  the  attorney  pays  the 
amount  to  a  third  person,  the  bank 
may  sue  in  its  own  name  under  the 
local  law,  to  recover  the  proceeds  from 
the  attorney.  Miller  y.  King  (1912) 
32  Sup.  Ct  243,  223  U.  S.  505,  56  L. 
Ed.  528,  affirming  judgment  King  v. 
Miller  (1908)  97  P.  542,  53  Or.  53. 

Collecting  commercial  paper  is  a  part 
of  the  regular  business  of  banking,  and 
a  national  bank  will  be  liable  for  neg- 
ligence in  collecting  a  draft,  the  same 
as  any  other  bank  or  agent  Mound 
City  Paint  &  Color  Go.  y.  Commercial 
Nat  Bank  (1886)  4  Utah,  353,  9  Pac. 
709. 

A  national  bank  has  power  to  re- 
ceive a  note  for  collection,  or  protest 
if  not  paid,  and  hence  it  is  liable  for 
neglect  to  protest.  White  v.  Third 
Nat.  Bank  (Ohio,  1879)  4  Wkly.  Law 
Bui.  791.  It  may  take  an  absolute 
assignment  of  a  claim  for  collection, 
and  agree  to  pay  the  proceeds  or  part 
thereof  to  another,  and  by  such  trans- 
fer the  legal  title  passes  to  the  bank, 
and  its  agent  to  collect  the  money  there- 
on* cannot  refuse  to  pay  it  to  the  bank, 
on  the  ground  that  it  had  no  legal  rif  ht 
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to   own   such   claim.     Elng   y.   Miller 
(Or.  1908)  97  P.  542. 

34.  Unauthorized  transactions,  In 
oonerald— A  bank  has  no  right  to  op- 
erate a  mill  acquired  in  satisfaction  of 
a  debt  GockrUl  v.  Abeles  (1898)  86 
Fed.  505,  612,  30  0.  C.  A,  223.  Or  to 
loan  the  money  of  other  persons. 
Grow  V.  CockriU  (1897)  39  S.  W.  60, 
63  Ark.  418,  36  L.  R.  A.  89.  Or  to 
be  a  member  of  a  partnership,  or  be- 
come liable  as  a  partner.  Merchants' 
Nat.  Bank  y.  Wehrmann  (1903)  68  N. 
E.  1004,  69  Ohio  St  160,  reyersed 
(1906)  26  Sup.  Ct  613,  202  U.  S.  295, 
50  L.  Ed.  1036.  Or  to  agree  to  pro- 
cure a  person  applications  for  insur- 
ance if  he  will  procure  for  it  a  cus- 
tomer. Dresser  y.  Traders'  Nat.  Bank 
(1896)  165  Mass.  120,  42  N.  E.  567. 
Or  to  contract  to  undertake  the  busi- 
ness of  the  recoyery  of  the  stolen 
property  of  special  depositors.  Wylie 
y.  Northampton  Nat  Bank  (0.  O. 
1883)  15  Fed.  428,  judgment  affrmed 
(1886)  7  Sup.  Ct.  268,  119  U.  S.  361, 
30  L.  Ed.  455.  Nor  has  it  power  to 
prosecute  a  mining  business  on  prop- 
erty which  it  has  acquired,— much  less, 
to  expend  its  funds  in  prospecting  for 
mineral  on  such  property.  Cooper  y. 
Hill  (1899)  94  Fed.  582,  36  C.  0.  A. 
402. 

A  transaction  held  not  one  of  bank- 
ing, but  one  in  which  defendant  was 
merely  the  agent  for  both  parties  which 
relationship  was  not  changed  by  the 
fact  that  it  was  expected  that  pro- 
ceeds of  drafts  would  be  mingled  by 
defendant  with  its  own  funds.  Greer 
y.  The  Dalles  Nat  Bank  (C.  C.  1899) 
98  Fed.  681. 

Where  consignments  of  liquor  arc 
made  to  fictitious  persons,  and  the  bills 
of  lading,  with  drafts  attached,  are 
sent  to  a  bank  with  such  instructions 
that  the  goods  are  deliyered  to  any- 
body who  will  pay  the  draft  and  accept 
the  goods,  eyen  though  the  person  to 
whom  the  goods  are  deliyered  has  not 
preyiously  ordered  the  liquor,  such 
a  transaction  would  constitute  a  sale 
by  the  bank,  and  the  bank  in  such  a 
case  would  be  amenable  to  discipline 
by  the  state  for  selling  liquor  contrary 
to  the  state  law,  and  also  to  discipline 
by  the  federal  authorities  for  selling 
liquor  without  compliance  with  the 
proyisions  of  the  internal  reyenue 
laws.  (1911)  29  Op.  Atty.  Gen.  59. 
Such  a  business,  moreover,  is  clearly 
beyond  the  powers  of  a  national  bank, 
and  if  the  Secretary  of  the  Treasury 
is  satisfied  that  there  is  any  consider- 
able amount  of  dealing  of  that  charac- 
ter by  banks,  he  might  well  issue  a 
general  warning  to  them  against  en- 
gaging in  such  ultra  yires  transactions. 
Id. 

Prima  facie,  a  national  bank  has  no 
right  to  make  a  donation  to  keep  a 
manufacturing  company  from  moying 
its  plant  from  the  city.  McOrory  v. 
Chambers  (1892)  48  IlL  App.  445. 


A  national  bank  is  not  a  sayings  bank, 
and  it  cannot  transact  the  same  kind 
of  business  that  a  sayings  bank  is  in- 
corporated to  do,  and,  though  a  na- 
tional bank  has  a  sayings  department, 
it  does  not  receive  deposits  to  be  in- 
vested in  specified  securities  under  the 
supervision  of  the  bank  commissioners, 
and  it  does  not  hold  the  deposits  on  a 
trust  creating  the  relation  of  trustee 
and  cestui  que  trust,  but  on  a  contract 
creating  the  relation  of  debtor  and 
creditor.  State  v.  People's  Nat  Bank 
(1908)  70  A.  542,  75  N.  H.  27. 

If  a  national  bank  attempts  to  com- 
pete with  a  savings  institution,  the  lat- 
ter should  appeal  to  the  law  to  prevent 
the  national  bank  from  seeking  savings 
deposits.  (Err.  &  App.  1904)  Barrett 
y.  Bloomfield  Say.  Inst  (1904)  57  A. 
1131,  66  N.  J.  Eq.  431,  affirming  order 
(1903)  54  Ati.  543,  64  N.  J.  Eq.  425. 

The  fact  that  the  transfer  to  a  na- 
tional bank  of  bills  of  lading  attached 
to  drafts  on  a  purchaser  of  bay  amount- 
ed to  a  sale  of  the  hay  would  not  en- 
titie  the  final  purchaser  to  recover  from 
the  bank  for  deficiency  in  the  quality  of 
the  hay,  since  the  transaction  would  be 
ultra  vires.  Lewis  Leonhardt  &  Co.  v. 
W.  H.  Small  &  Co.  (Tenn.  1906)  96  S. 
W.  1051,  6  L.  R.  A.  (N.  S.)  887. 

A  national  bank  is  liable  in  a  civil 
action  for  fraud  perpetrated  under  the 
guise  of  a  partnership  agreement, 
though  it  had  no  power  to  make  such 
an  agreement  Pronger  y.  Old  Nat 
Bank  (1899)  56  P.  391,  20  Wash.  618. 

35.  Contracts.  —  An  agreement  be- 
tween a  national  bank  and  the  state  to 
pay  on  the  basis  of  average  deposits, 
the  tax  imposed  under  P.  S.  Vt  804- 
820,  on  interest-bearing  deposits,  and 
relieve  its  depositors  from  making  re- 
turns, is  n'ot  ultra  vires  of  the  bank. 
Clement  Nat  Bank  v.  State  of  Ver- 
mont (1913)  34  Sup.  Ct  31,  231  U.  S. 
120,  58  L.  Ed.  147,  affirming  judgment 
State  v.  Clement  Nat  Bank  (1911)  78 
A.  944,  84  y  t  167,  Ann.  Cas.  1912D,  22. 

A  contract  between  two  national 
banks  that  the  proceeds  of  paper,  dis- 
counted by  one  for  the  other,  should 
not  be  drawn  on  in  advance  of  the  ma- 
turity of  such  paper,  is  not  affected  by 
the  subsequent  fraud  of  the  bank  ob- 
taining the  discount,  in  reporting  such 
proceeds  to  the  comptroller  of  the  cur- 
rency as  part  of  its  cash  reserve.  Fish- 
er y.  Tradesmen's  Nat  Bank  (1894) 
64  Fed.  706,  12  C.  C.  A.  409. 

A  contract  by  a  national  bank  to  as- 
sume and  pay  the  liabilities  of  anothei 
bank  in  consideration  of  the  transfer 
to  it  by  the  other  bank  of  its  office  fur- 
niture and  lease  and  its  cash  and  cash 
assets,  and  the  further  assignment  to  a 
trustee  for  its  benefit  of  bills  receiv- 
able and  securities,  is  not  ultra  vires, 
but  is  within  its  powers  conferred  by 
statute  to  conduct  a  general  t>anking 
business.  Schofield  v.  State  Nat  Bank 
(1899)  97  Fed.  282,  38  C.  C.  A.  179. 

Section  9764,  post,  limits  the  power 
conferred  by  subdivision  3  of  this  sec- 

(11799) 


§  9661 


NATIONAL  BANKS 


(Tit.  62 


tion  to  make  contracts.  Eastern  Tp. 
Bank  v.  Vermont  Nat  Bank  (C.  0. 
1884)  22  Fed.  186,  188. 

This  section  does  not  relieve  a  na- 
tional bank  interested  in  such  a  trans- 
action from  the  operation  of  Acts  Ga. 
185d-54,  p.  66,  providing  that,  where 
cotton  has  been  sold  under  a  cash  con- 
tract, the  title  shall  not  pass  to  the 
buyer  until  the  price  has  been  paid. 
National  Bank  of  Augusta  v.  Augusta 
Cotton  &  Compress  Co.  (1808)  30  S.  E. 
888,  104  Ga.  403;  South  Carolina  & 
G.  R.  Co.  V.  Same  (1898)  30  S.  E.  891, 
105  Ga.  486. 

It  is  not  ultra  vires  for  a  national 
bank  to  promise  to  honor  a  draft  upon 
a  patron.  Farmers'  &  Merchants'  Nat. 
Bank  v.  Illinois  Nat  Bank  (1908)  146 
111.  App,  136. 

An  agreement  by  a  national  bank  to 
pay  taxes  on  its  stock  transferred  to 
it,  and  assessed  at  the  time  against  the 
sellers,  in  consideration  of  being  al- 
lowed to  retain  unpaid  dividends  and 
surplus,  is  not  illegal,  although  the  tax- 
es are  not  properly  assessed.  Lull  v. 
Anamosa  Nat  Bank  (1900)  81  N.  W. 
784,  110  Iowa,  537. 

A  national  bank  may  purchase  wheat 
where  the  purchase  is  necessary  to  pro- 
tect its  interests.  First  Nat  Bank  v. 
Bannister  (1898)  64  P.  20,  7  Kan.  App. 
787. 

A  contract  by  the  terms  of  which  a 
national  bank  receives  corporate  stock 
of  another  corporation  in  payment  of  a 
debt  owing  to  the  bank  by  such  other 
corporation  is  not  ultra  vires  as  to  the 
bank  when,  at  the  time  of  making  the 
contract,  such  corporation  is  financially 
embarrassed,  and  unable  to  meet  its 
commercial  obligations  as  they  mature. 
Such  contract  is  directly  incidental  to 
the  proper  exercise  of  the  powers  for 
which  the  bank  was  chartered.  Tourte- 
lot  V.  Whithed  (1900)  84  N.  W.  8.  0 
N,  D.  407. 

The  national  banking  laws  do  not  pre- 
vent a  national  bank  from  selling  on 
credit  grain  owned  by  it,  and  acquiring 
a  seed-grain  lien  for  the  price,  under  a 
state  statute.  First  Nat  Bank  v. 
Peavy  Elevator  Co.  (1897)  72  N.  W. 
402,  10  S.  D,  167. 

A  contract  between  a  national  bank 
and  the  promoter  of  a  building  corpo- 
ration, whereby  the  promoter  was  to 
purchase  from  the  bank  stock  subscrib- 
ed for  by  it,  held  not  ultra  vires  of  the 
bank.  Fourth  Nat  Bank  of  Nashville 
V.  Stahlman  (Tenn.  1915)  178  S.  W. 
942. 

36.  Borrowing  money.  —  Under  this 
section  a  bank  can  exercise  by  its  board 
of  directors  and  officers  all  such  inci- 
dental powers  as  are  necessary  to  car- 
ry on  the  business,  and  while  the  power 
to  borrow  money  or  issue  notes  is 
not  expressly  given  them,  a  bank  could, 
under  proper  circumstances,  tempora- 
rily borrow  money,  but  the  person  mak- 
ing the  loan  would  be  required  to  see 
that  the  officer  acting  for  the  bank  had 


special  authority  to  borrow.  Aldrich  v. 
Chemical  Nat  Bank  (1900)  20  Sup.  Gt 
498.  601,  176  U.  a  618,  44  L.  Ed. 
611. 

A  rediscount  by  a  bank  of  its  bills  re- 
ceivable, though  it  indorses  the  same, 
and  becomes  contingently  liable  for 
their  payment,  is  not  a  borrowing  of 
money  by  the  bank,  but  has  more  the 
characteristics  of  a  sale.  United  States 
Nat  Bank  v.  First  Nat  Bank  (1897) 
79  Fed.  296,  24  C.  0.  A.  697. 

A  national  bank  has  power  to  bor- 
row money  on  call  for  the  purposes  of 
its  business.  Chemical  Nat  Bank  v. 
Armstrong  (C.  C.  1896)  76  Fed.  339. 
Though  there  is  no  emergency.  Byron 
y.  First  Nat  Bank  of  Boseburg  (1915) 
146  P.  516,  75  Or.  296.  It  may  bor- 
row for  the  purpose  of  lending  to  others 
with  a  view  to  making  a  profit  Na- 
tional Bank  of  Commerce  v.  National 
Bank  of  Missouri  (C.  C.  1878)  Fed. 
Cas.  No.  18,310.  And  may  make  a 
binding  oral  agreement  to  repay  money 
it  borrows,  and  to  pay  notes  it  pro- 
cures to  be  discounted.  Hanover  Nat 
Bank  of  City  of  New  York  v.  First  Nat 
Bank  of  Burlingame,  Kan.  (1901)  109 
Fed.  421,  48  C.  C.  A.  482. 

The  president  of  a  national  bank  has 
no  authority  from  his  position  to  bor- 
row money  for  the  bank,  though  the 
creditor  may  hold  the  bank  on  such  a 
transaction  on  the  ground  of  estoppel. 
Byron  v.  First  Nat  Bank  of  Roseburg 
(Or.  1915)  146  P.  516. 

37.  Special  deposits  and  balfments.— 

A  national  bank  may  receive  as  a  gra- 
tuitous bailee  a  special  deposit  of  se- 
curities for  safe-keeping,  and  thereupon 
becomes  liable  to  the  depositor  if  the 
securities  are  lost  through  its  grosa 
negligence.  Chattahoochee  Nat  Bank 
V.  Schley  (1877)  58  Ga.  369;  Patti- 
son  V.  Syracuse  Nat  Bank  (N.  Y.  1879) 
17  Hun,  419  (affirmed  in  [18801  80 
N,  T.  82,  36  Am.  Rep.  582);  Pattison 
V.  Syracuse  Nat  Bank  (1880)  80  N. 
T.  82,  36  Am.  Rep.  582  (limiting  First 
Nat  Bank  v.  Ocean  Nat  Bank  [1875] 
60  N.  T.  278,  and  disapproving  Wiley 
V.  First  Nat  Bank  [1875]  47  Vt  546, 
19  Am.  Rep.  122);  First  Nat  Bank  v. 
Rex  (1879)  89  Pa.  St  308,  33  Am.  Rep. 
767;  Whitney  r.  First  Nat  Bank 
(1877)  50  Vt  389. 

Where  a  national  bank  is  accustomed 
to  take  special  deposits,  with  the  knowl- 
edge and  acquiescence  of  its  depositors, 
it  is  liable  to  the  same  extent  as  though 
such  deposits  were  authorized  by  char- 
ter. First  Nat  Bank  v.  Zent  (1883) 
39  Ohio  St.  105;  First  Nat  Bank  v. 
Graham  (1875)  79  Pa.  St  (29  P.  F. 
Smith)  106. 

City  which  had  special  deposit  in  in- 
solvent national  bank,  and  for  which 
bank  had  also  collected  draft  held  en- 
titled to  apply  the  amount  of  the  bank's 
bond  as  depositary  on  the  special  de- 
posit, and  the  balance  only  on  the  other 
account,  as  to  which  it  was  claimed  the 
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bank  was  a  trustee.  City  of  Centralia 
T.  United  States  Nat  Bank  of  Centra- 
lia, Wash.  (D.  C.  1915)  221  Fed.  755. 

Where  a  bank  organised  under  the 
f  e^ral  banking  law  receives  on  deposit 
United  States  bonds  of  one  class,  under 
promise  or  agreement  to  exchange  them 
for  those  of  another,  it  will  not  be  re- 
^rded  as  a  mere  mandatory  or  bailee, 
acting  without  compensation,  but,  on 
the  contrary,  held  to  the  terms  of  the 
contract,  and  liable  to  the  depositor  for 
the  value  of  the  bonds  on  its  refusal 
to  deliver  them.  An  undertaking  or 
transaction  of  this  character  on  the 
part  of  the  bank,  is  within  the  scope 
of  its  powers  to  do  a  general  banking 
business,  conferred  by  the  act  of  con- 
gress authorizing  the  creation  of  those 
banks.  Leach  v.  Hale  (1870)  31  Iowa, 
60,  7  Am.  Rep.  112. 

Where  a  bank  organised  under  the 
federal  banking  law  receives  on  deposit 
United  States  bonds  of  one  dass,  under 
promise  or  agreement  te  exchange  them 
for  those  of  another,  it  will  not  be  re- 
l^arded  as  a  mere  mandatory  or  bailee 
acting  without  compensation,  but,  on 
the  contrary,  held  to  the  terms  of  the 
contract,  and  liable  to  the  depositor  for 
the  value  of  the  bonds  on  its  refusal  to 
deliver  them.    Id. 

In  an  action  against  a  national  bank, 
by  the  senior  member  of  a  £rm,  to  re- 
cover the  value  of  his  bonds  that  had 
been  deposited  with  the  bank  as  col- 
lateral security  for  "call  loans"  to  the 
firm,  but,  at  a  time  when  the  firm  was 
not  indebted  to  the  bank,  had  been  stol- 
en by  burglars,  held,  that  the  contract 
entered  into  by  the  bank  was  not  a 
mere  gratuitous  bailment.  Third  Nat 
Bank  v.  Boyd  (1876)  44  Md.  47,  22  Am. 
Rep.  35. 

The  receiving  securities  or  other 
property  as  custodian  or  bailee,  either 
^atuitously  or  for  hire,  is  not  within 
the  ordinary  business  of  a  banking  cor- 
poration, and  it  is  not  within  the  scope 
of  the  general  powers  or  apparent  au- 
thority of  the  executive  and  ministerial 
officers  of  such  a  corporation  to  bind 
the  corporation  by  a  contract  for  such 
a  bailment  And  in  the  absence  of 
proof  that  special  authority  has  been 
delegated  by  its  board  of  directors,  or 
has  been  exercised  with  their  sanction 
or  knowledge,  or  of  evidence  that  it  has 
been  the  habit  and  practice  of  the  cor- 
poration to  receive  property  for  safe- 
keeping, it  is  not  responsible  for  prop- 
erty so  received  by  its  cashier.  First 
Nat.  Bank  v.  Ocean  Nat.  Bank  (1875) 
60  N.  Y.  278,  19  Am.  Rep.  181. 

A  circular,  issued  by  a  national  bank- 
ing corporation,  inviting  the  corre- 
spondence of  other  banks,  and  offering 
to  buy  and  sell  securities  for  them,  is 
no  evidence  of  a  consent,  on  its  part, 
to  become  a  general  bailee  and  deposi- 
tory of  such  securities  for  its  corre- 
spondents.   Id. 

A  national  bank  has  power  to  accept 
a  deposit  to  be  held  by  it  as  collateral 


security  for  the  performance  of  a  con- 
tract between  the  depositor  and  anoth- 
er. Bushnell  v.  Chautauqua  County 
Nat  Bank  (N.  Y.  1877)  10  Hun,  378, 
affirmed  in  (1878)  74  N.  Y.  290. 

Where  a  national  bank  has  been  ac- 
customed to  receive  bonds  on  special 
deposit  gratuitously,  it  is  hable  for  a 
loss  occurring  through  want  of  ordi- 
nary care.  First  Nat.  Bank  v.  Zent 
(1883)  39  Ohio  St  105,  15  Chi.  Leg. 
News,  286,  4  Ky.  Law  Rep.  1013. 

A  demand  on  a  bank  for  bonds  held 
on  special  deposit,  and  refusal  to  de- 
liver the  same,  with  no  other  explana- 
tion than  the  statement  that  the  bank 
has  no  such  bonds  in  its  possession,  is 
prima  facie  evidence  of  loss  by  negli- 
gence.   Id. 

Where  a  national  bank,  without  com- 
pensation, receives  bonds  as  a  special 
deposit  for  safe-keeping,  it  is  liable  for 
loss  thereof,  where  it  occurred  through 
want  of  ordinary  care.  Lancaster 
County  Nat  Bank  v.  Smith  (1869)  62 
Pa.  St  (12  P.  F.  Smith)  47. 

Bonds  deposited  in  a  national  bank 
for  safe-keeping  were  stolen  by  the 
bank's  teller.  After  he  had  absconded, 
it  was  discovered  that  for  two  years 
he  had  been  embezsling  funds  of  the 
bank.  The  owner  of  the  bonds  claim- 
ed that  the  bank  had  been  negligent  in 
not  examining  the  teller's  books,  and 
discovering  his  frauds.  Held,  that  such 
negligence  did  not  enter  into  the  cause 
of  the  loss,  and  could,  therefore,  be  no 
ground  of  recovery.  Scott  v.  Chester 
Val.  Nat  Bank  (1873)  72  Pa.  St.  (22 
P.  F.  Smith)  471, 13  Am.  Rep.  711. 

Where  a  national  bank  receives  a  spe- 
cial deposit  without  compensation,  and 
the  same  is  stolen  by  a  teller,  the  only 
ground  on  which  the  bank  can  be  held 
liable  is  that  the  teller  was  an  unfit 
person  to  be  retained  in  its  employ- 
ment, and  that  the  bank  had  knowledge 
of  this  fact    Id. 

A  bank  is  liable  to  a  special  ^positor 
for  the  loss  of  his  deposit  through  its 
diversion  by  the  bank's  officers.  El 
Paso  Nat  Bank  v.  Fuchs  (Tex.  Civ. 
App.  1895)  34  S.  W.  203. 

National  banks  cannot  bind  them- 
selves or  the  corporators  by  accepting 
specific  valuables  on  special  deposit  for 
safe-keeping  and  return  on  demand. 
Wiley  V.  First  Nat.  Bank  (Vt  1875) 
14  Am.  Law  Reg.  (N.  S.)  342. 

The  taking  of  special  deposits,  to 
keep  merely  for  the  accommodation  of 
the  depositor,  is  not  within  the  author- 
ized business  of  national  banks.  Wiley 
V.  First  Nat.  Bank  (1875)  47  Vt  546, 
19  Am.  Rep.  122. 

The  taking  of  special  deposits  to  keep 
merely  for  the  accommodation  of  the 
depositor  is  not  within  the  authorized 
business  of  national  banks,  and  the 
cashiers  of  such  banks  have  no  power 
to  bind  them  on  any  express  contract 
accompanying,  or  any  implied  contract 
arising  out  of,  such  taking.    Id. 

A  national  bank  has  not  implied  pow- 
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er,  as  incidental  to  the  purpose  of  its 
organization,  to  receive  government 
bonds  as  a  special  deposit,  tliough  the 
forty-sixth  section  of  the  banking  act 
allows  such  banks,  while  winding  up 
their  aifairs,  to  deliver  special  deposits. 
Whitney  v.  First  Nat  Bank  (1877)  50 
Vt.  388,  28  Am.  Rep.  603. 

A  national  bank  has  power  to  receive 
special  deposits.  First  Nat.  Bank  v. 
Zent  (1883)  39  Ohio  St  105,  15  Chi 
Leg.  N.  285,  4  Ky.  Law  Rep.  1013. 

38.  Contraots  of  guaranty  and  sure- 
tyship.—Under  the  national  banking 
act,  giving  every  bank  the  right,  by  its 
board  of  directors,  to  exercise  such 
powers  as  shall  be  necessary  to  carry 
on  the  business  of  the  bank  by  negoti- 
ating and  discounting  notes  and  other 
evidence  of  debt,  a  bank  has  the  power 
to  guaranty  payment  of  a  discounted 
note.  People's  Bank  v.  National  Bank 
(1879)  101  U.  S.  181,  25  L,  Ed.  907. 

The  president  of  a  national  bank  has 
no,  power  in  the  ordinary  course  of 
business  to  certify  to  the  fidelity  or  in- 
tegrity of  the  cashier.  Hence  the  bank 
cannot  be  deemed,  by  virtue  of  such 
act,  to  have  any  knowledge  of  the  giv- 
ing of  such  certificate  by  its  president. 
American  Surety  Co.  v.  Pauly  (1898) 
18  Sup.  Gt  552,  558,  170  U.  S.  133,  42 
L.  Ed.  977. 

A  national  bank  which,  in  pursuance 
of  a  previous  agreement  with  its  debtor 
that  he  will  devote  to  the  discharge  of 
his  indebtedness  a  part  of  the  proceeds 
of  a  loan  to  be  obtained  by  him  from 
another  bank,  requests  the  making  of 
such  loan,  and  guarantees  its  payment 
at  maturity,  must  account  to  the  lend- 
ing bank  for  the  sum  which  it  receives 
for  its  own  use  in  the  execution  of  the 
agreement,  even  though  such  guaranty 
is  beyond  its  powers  under  the  national 
banking  statutes.  Citizens'  Cent.  Nat 
Bank  of  New  York  v.  Appleton  (1910) 
80  Sup.  Ct  364,  216  U.  S.,196.  54  L. 
Ed.  443,  affirming  judgment  Appleton  v. 
Citizens'  Cent  Nat  Bank  of  New  York 
(1908)  83  N.  B.  470,  190  N.  T.  417. 

The  act  of  congress  authorizing  the 
organization  of  national  banks  confers 
upon  them  no  authority  to  guaranty  the 
payment  of  debts  contracted  by  a  third 
person,  and  solely  for  his  benefit;  and 
acts  of  this  nature  are  necessarily  ultra 
vires.  Commercial  Nat.  Bank  v.  Pirie 
(1897)  82  Fed.  799,  27  C.  C.  A.  171. 

A  national  bank  has  no  power  to  lend 
its  credit  to  any  person  or  corporation^ 
or  to  become  guarantor  of  the  obliga- 
tions of  anoUier,  except  in  the  case  of 
the  transfer  of  promissory  notes  dis- 
counted, which  is  in  the  ordinary  course 
of  banking.  Bowen  v.  Needles  Nat. 
Bank  (1899)  94  Fed.  925,  36  C.  C.  A. 
553,  affirming  judgment  (C.  O.  1898) 
87  Fed.  430. 

A  national  bank  advised  plaintiff  that 
it  would  pay  all  checks  of  a  third  per- 
son, although  such  person  had  no 
funds  on  deposit,  as  was  known  to  both 
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plaintiff  and  the  bank.  In  reliance  on 
such  promise,  plaintiff  cashed  checks 
of  such  person,  and  transmitted  them 
to  the  bank  for  payment  The  bank 
issued  and  sent  to  plaintiff  its  diafts 
on  a  correspondent  for  the  amount  of 
the  checks,  which  drafts  were  refused 
payment.  Held,  that  the  contract  was 
one  purely  of  guaranty,  and  was  ultra 
vires  on  the  part  of  the  bank,  and  the 
transaction  gave  plaintiff  no  right  of 
action  against  it  on  the  drafts.    Id. 

The  fact  that  a  director  of  a  nation- 
al bank,  whose  presence  was  necessary 
to  constitute  a  quorum  at  a  meetinf 
where,  by  the  action  of  the  directors, 
in  which  he  participated,  a  contract  by 
the  bank  to  assume  and  pay  the  lia- 
bilities of  another*  bank  was  ratified, 
was  also  a  stockholder  in  such  other 
bank,  in  the  absence  of  any  allegation 
of  fraud  in  the  transaction,  is  not  suf- 
ficient to  render  the  contract  invalid. 
Schofield  V.  State  Nat  Bank  (1899)  97 
Fed.  282,  38  C.  0.  A.  179. 

A  national  bank  may  warrant  the  ti- 
tle to  property  it  conveys,  or  become 
liable  as  an  indorser  or  guarantor  of 
obligations  which  it  rediscounts  or  sells, 
but  it  cannot  lend  its  credit  to  another 
by  becoming  surety,  indorser,  or  guar- 
antor for  him,  such  an  act  being  ultra 
vires,  and,  when  its  true  character  is 
known,  no  rights  grow  out  of  it,  though 
it  has  taken  on  in  part  the  garb  of  a 
lawful  transaction.  Merchants'  Bank 
of  Valdosta  v.  Baird  (1908)  160  Fed. 
642,  90  C.  C.  A,  338,  17  L.  R.  A  (N. 
S.)  526. 

A  national  bank  has  no  power  to 
guarantee  the  obligation  of  a  person  on 
the  deposit  of  collateral  security.  Se- 
ligman  v.  Charlottesville  Nat  Bank  (G. 
C.  1879)  Fed.  Cas.  No.  12,642, 

A  national  bank  cannot  loan  its  cred- 
it or  become  an  accommodation  indors- 
er. National  Bank  of  Commerce  v.  At- 
kinson (C.  C.  1893)  55  Fed.  465,  judg- 
ment affirmed  National  Bank  of  Com- 
merce V.  First  Nat.  Bank  (1894)  61  Fed. 
809,  10  C.  C.  A.  87. 

The  cashier  of  a  national  bank  has 
no  power  to  bind  it  to  pay  the  draft  ol 
a  third  person  on  one  of  its  customers, 
to  be  drawn  at  a  future  day,  when  it 
expects  to  have  a  deposit  from  him  suf- 
ficient to  cover  it,  and  no  action  lies 
against  the  bank  for  its  refusal  to  pay 
such  a  draft.  Flannagan  v.  California 
Nat  Bank  (C.  C.  1893)  56  Fed.  959,  23 
L.  B.  A.  836. 

An  agreement  by  a  national  bank,  to 
guaranty  the  payment  of  a  debt  of  a 
third  party,  solely  for  his  benefit,  is 
ultra  vires.  Bowen  v.  Needles  Nat 
Bank  (C.  C.  1898)  87  Fed.  430. . 

Accommodation  indorsements  or  ac- 
ceptances by  a  national  bank  are  ultra 
vires,  and  void  in  the  hands  of  holders 
with  notice.     Id. 

Giving  bond  to  secure  funds  del 
with  it  is  within  the  power  ot  ^  ^ 
tional  bank,  and  auretieB  on  such  bond 
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are  liable.  State  of  Nebraska  y.  First 
Nat.  Bank  (O.  O,  18»8)  88  Fed.  947. 

Where  a  national  bank»  in  order  to 
IndQce  complainant  to  purchase  certain 
steamship  stocks  owned  by  It,  agreed 
to  take  complainant's  note  for  $50,- 
000  for  the  stock  and  hold  the  stodc  as 
collateral  security,  and  to  guarantee 
plaintiff  against  any  loss  in  the  trans- 
action from  the  execution  and  deliv- 
ery of  the  note,  such  guaranty  was  not 
an  ordinary  commercial  guaranty,  but 
one  outside  the  ordinary  business  of 
banking,  and  ultra  yires.  Barron  y. 
McKinnon  (O.  O.  1910)  179  Fed.  759. 

While  a  national  bank  in  negotiating 
its  paper  can  bind  itself  for  the  pay- 
ment thereof  by  its  indorsement  there- 
on, it  cannot  guarantee  payment  of  pa- 
per of  others,  or  become  surety  there- 
on, solely  for  such  other's  benefit. 
First  Nat  Bank  y.  Monroe  (1911)  69  S. 
B.  1128,  135  Ga.  614. 

The  execution  of  a  bond  by  a  na- 
tional bank  as  surety  in  a  replevin  suit 
is  beyond  its  powers  and  void.  Bailey 
V.  Farmers'  Nat  Bank  (1901)  97  111. 
App.  66. 

Where  a  bank  directs  a  letter  to  a 
person,  stating  that  it  will  guarantee  ful- 
fillment of  the  obligations  of  another 
person  to  the  former  for  a  certain 
amount  of  goods  for  a  certain  time, 
and  it  does  not  appear  that  the  sec- 
ond person  purchased  the  letter  or  de- 
posited any  security  therefor,  or  that 
the  bank  had  any  interest  in  tiie  trans- 
action, the  letter,  considered  either  as 
a  guaranty  or  letter  of  credit,  is  void, 
and  the  bank  is  not  liable  thereon. 
Thilmany  y.  Iowa  Paper-Bag  Oo.  (1899) 
79  N.  W.  68,  108  Iowa,  833. 

A  guaranty  against  loss  or  liability 
for  signing  as  sureties,  given  by  a  bank 
president  in  his  own  name,  and  with- 
out authority  from  the  directors,  to 
those  whom  he  had  solicited  thus  to 
sign  a  note  given  to  a  bank  to  retire 
a  prior  note  held  by  it  against  their 
principal,  if  considered  as  made  by  and 
binding  upon  the  bank,  would  be  a  bar 
to  any  suit  by  it  against  the  sureties; 
and  it  is  doubtful  whether,  under  the 
general  banking  law,  a  national  bank 
could  give  such  a  guaranty  in  a  case 
where  the  effect  would  be  to  make  the 
paper  discounted  the  paper  of  one  par- 
ty only,  secured  by  mortgage  on  real 
estate.  First  Nat  Bank  v.  Bennett 
(1876)  33  Mich.  520. 

A  national  bank  may  guaranty  the 
payment  of  commercial  paper  as  inci- 
dental to  the  exercise  of  its  power  to 
buy  and  sell  the  same.  Thomas  v.  City 
Nat  Bank  (1894)  40  Neb.  501,  58  N. 
W.  943,  24  L.  R.  A.  263. 

A  national  bank  cannot  guarantee  a 
building  contract  between  third  per- 
sons. Norton  v.  Derry  Nat  Bank 
(1882)  61  N.  H.  589,  60  Am.  Rep.  335. 

A  national  bank  cannot  indorse  a 
note  for  the  maker's  accommodation, 
and  on  the  credit  of  such  indorsement 


procure  the  note  to  be  discounted  by 
another  bank,  charging  a  commission 
for  such  loan  of  its  credit  National 
Bank  v.  Wells  (1880)  79  N.  Y.  498. 

No  action  will  lie  on  the  promise  of 
the  cashier  of  a  national  bank  to  pay 
the  draft  of  a  third  person  on  one  of 
of  its  customers,  to  be  drawn  at  a 
future  day.  Bank  of  Barnwell  v.  Sixth 
Nat  Bank  (1905)  28  Pa.  Super.  Gt 
413. 

A  national  bank  has  no  power  or  au- 
thority to  become  a  mere  accommoda- 
tion indorser  or  guaranto)r  of  the  pay- 
ment of  a  debt  of  another,  without 
benefit  to  the  bank.     Id. 

A  national  bank  has  no  power  to 
guaranty  the  draft  of  a  third  person  on 
one  of  its  customers  to  be  drawn  on  a 
future  day.  National  Bank  of  Bruns- 
wick V.  Sixth  Nat  Bank  (1905)  61  A. 
889,  212  Pa.  238. 

The  agreement  of  a  national  bank  to 
pay  drafts  to  be  made  on  a  third  per- 
son against  bills  of  lading  was  an  agree- 
ment of  guaranty  and  ultra  vires;  there 
being  no  intent  on  the  part  of  the  bank 
to  purchase  the  drafts.    Id. 

Since  a  national  bank  has  no  power 
to  lend  its  credit  or  to  become  the 
guarantor  of  another's  obligation,  ex- 
cept in  the  ordinary  course  of  banking, 
a  national  bank's  promise  that  if  the 
drawee  would  pay  drafts  held  by  it  for 
collection,  it  would  pay  his  drafts  on 
the  drawers  for  the  amount  he  claim- 
ed that  such  drafts  were  overdrawn, 
was  unenforceable  against  the  bank. 
Groos  V.  Brewster  (Tex.  Civ.  App. 
1900)  55  S.  W.  590. 

A  bank  cannot  bind  itself  by  contracts 
of  suretyship  or  guaranty  made  for  the 
sole  benefit  of  others.  Fidelity  &,  De- 
posit Co.  of  Maryland  v.  National  Bank 
of  Commerce  of  Dallas  (Tex.  Civ.  App. 
1908)  106  S.  W.  782. 

39.  Dealings  in  stocks,  bonds,  and 
optlon8.^Though  the  national  bank  act 
does  not  authorize  a  bank  to  enter  into 
a  contract  to  buy  certain  bonds  and  re- 
turn them  to  the  seller  at  the  purchase 
price,  yet  when  the  amount  which  it 
paid  for  the  bonds  is  tendered  back  to 
it  and  their  surrender  demanded,  its 
authority  to  retain  them  no  longer  ex- 
ists; and  the  fact  that  the  contract  un- 
der which  it  obtained  them  may  be  il- 
legal will  not  prevent  the  seller  from 
maintaining  an  action  for  their  valueM 
as  such  action  is  not  in  affirmance  of 
the  contract  but  in  disaffirmance  of  it 
and  to  prevent  the  bank  from  retaining 
the  benefit  which  it  has  derived  from 
its  unlawful  act  Logan  County  Nat 
Bank  y.  Townsend  (1891)  11  Sup.  Ct 
496,  139  U.  S.  67,  35  L.  Ed.  107,  af- 
firming (Ky.  1887)  3  S.  W.  122. 

A  national  bank  has  no  power  to  deal 
in  stocks,  and  cannot  therefore,  ac- 
quire the  stock  of  another  corporation, 
except  as  incidental  to  its  power  to 
lend  money  on  personal  security.  Cali- 
fornia Nat  Bank  v.  Kennedy  (1897)  17 
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Sup.  Gt  831,  167  U.  S.  362,  42  L.  Ed. 

Ids. 

The  purchase  b;  a  national  bank  of 
the  stock  of  another  corporation,  not 
as  incidental  to  its  banking  business, 
being  void,  cannot  be  ratified,  and 
therefore  the  bank  is  not  estopped  to 
deny  its  liability  for  the  debts  of  such 
corporation,  although  it  has  received 
dividends  on  the  stock.    Id. 

A  national  bank  is  without  power  to 
purchase,  as  an  investment,  with  its 
surplus  funds,  and  to  hold  as  such, 
shares  of  stock  in  another  national 
bank.  First  Nat  Bank  y.  Hawkins 
(1899)  19  Sup.  Ct  739,  174  U.  S.  364, 
43  L.  Ed.  1007,  reversing  judgment 
(1897)  79  Fed.  51,  24  C.  O.  A.  444. 

A  national  bank  has  no  power  to  in- 
vest its  surplus  fund  in  the  stock  of 
another  national  bank,  and  cannot  be 
assessed  thereon  as  a  stockholder,  al- 
though it  actually  made  the  purchase 
and  held  and  received  dividends  on  the 
stock.  Shaw  v.  National  German-Amer- 
ican Bank  of  St  Paul,  Minn.  (1905)  26 
Sup.  Ct.  750,  199  U.  S.  603,  50  L.  Ed. 
328,  affirming  judgment  (1904)  132  Fed^ 
658,  65  C.  C.  A.  620. 

A  national  bank  may  not  become  the 
absolute  ownei^  in  satisfaction  of  a 
debt,  of  shares  represented  by  transfer- 
able certificates  in  a  partnership  form- 
ed to  purchase,  improve,  divide  into 
lots,  and  sell  a  leasehold.  Merchants' 
Nat.  Bank  of  Cincinnati  v.  Wehrmann 
(1906)  26  Sup.  Ct  613,  202  U.  S.  295, 
50  L.  Ed.  1036. 

It  is  ultra  vires  of  a  national  bank  to 
take  stock  in  a  corporation  organized 
to  embark  in  the  purely  speculative 
business  of  buying  and  selUng  the 
stocks  and  assets  of  an  existing  and  in- 
solvent corporation,  with  power,  but 
without  the  obligation,  to  engage,  as  an 
independent  enterprise,  in  a  manufac- 
turing business,  although  the  bank 
takes  such  stock  in  exchange  for  a 
claim  against  the  insolvent  corporation. 
First  Nat  Bank  v.  Converse  (1906)  26 
Sup.  Ct  306,  200  U.  S.  425,  50  L.  Ed. 
537. 

Want  of  authority  of  a  national  bank 
to  subscribe  for  capital  stock  in  a  spec- 
ulative enterprise  is  a  valid  defense  to 
an  action  against  it  to  enforce  its  stat- 
utory liability  as  a  stockholder.    Id. 

Purchase  of  national  bank  stock  for 
speculation  by  a  nationaj  bank  is  ultra 
vires.  Metropolitan  Trust  Co.  of  New 
York  V.  McKinnon  (1909)  172  Fed. 
846,  97  C.  C.  A.  194. 

A  purchase  of  corporate  stock  by  a 
national  bank  for  the  purpose  of  selling 
the  same  at  a  profit  was  ultra  vires 
and  voidable  as  between  the  parties. 
Barron  v.  McKinnon  (1912)  196  Fed. 
933,  116  C.  C.  A.  483. 

A  bank  has  no  power  to  deal  in 
stocks.  Baker  v.  Old  Nat.  Bank  (O.  O. 
1898)  86  Fed.  1006,  1009. 

Under  the  fiicts  stated,  held  that  the 
bank  had  not  acquired  the  stock  as  col- 
lateral, as  authorized  by  the  national 
banking  act.     Chemical  Nat  Bank  v. 
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Havermale  (1898)  62  P.  1071, 120  CaL 
601,  65  Am.  St  Rep.  206. 

Questions  as  to  the  power  of  a  na- 
tional bank  to  purchase  or  own  stock 
in  other  corporations  must  be  deter- 
mined from  the  statutes  of  the  United 
States  aa  conatrued  by  the  United 
States  supreme  court    Id. 

A  national  bank  has  no  power  to  deal 
in  stocks  of  another  corporation.    Id. 

Under  the  act  of  Congress,  national 
banks  have  no  power  to  deal  in  stocks 
for  speculation  or  investment  thoogh 
they  may  be  taken  to  satisfy  a  disputed 
or  doubtful  claim,  or  under  foredoBure 
of  pledge.  McBoyle  v.  Union  Nat 
Bank    (CaL  1912)    122  P.  458. 

The  mere  fact  that  a  national  bank 
and  a  person  engaged  in  buying  grain 
arrange  that  the  contracts  of  sales  for 
future  delivery  into  which  such  person 
has  entered  shall  be  transferred  to  the 
bank  as  security  for  advances  made  or 
to  be  made  by  it,  and  that  the  proceeds 
derived  from  the  sales  of  grain  shipped 
and  sold  by  the  bank  for  the  benefit  of 
such  person  should  be  applied  in  pro- 
tecting his  contracts  for  future  deliv- 
ery, does  not  render  the  bank  a  dealer 
in  board  of  trade  options,  so  as  to  make 
•  the  transactions  ultra  vires.  Morris 
V.  Dixon  Nat  Bank  (1894)  55  DL  App. 
298. 

The  president  of  a  national  bank  who 
largely  controlled  its  polidea  purchased 
stock  in  violation  of  his  duty  so  as  to 
make  him  liable  to  the  bank  for  the  re- 
sulting  loss.     The   National  Treasury 
Department  after  an  examination  re- 
quired the  bank  to  imniediately  dispose 
of  the  stock  which  could  not  then  be 
done  without  loss,  whereupon,  pursuant 
to  an  arrangement  with  the  department 
the  president  and  his  son  executed  a 
bond    to    the    bank,    prepared  by  the 
Treasury  Department  conditioned  to  be 
void  if  within  two  years  the  bank  should 
sell  the  stocks  and  realize  therefrom, 
their  cost,  whereupon  the  Treasury  De- 
partment withdrew  its  demand  for  the 
immediate  sale  of  the  stock.    Held,  that 
the  execution  of  the  bond  was  not  an 
agreement  by  the  bank  not  to  sell  the 
stocks  for  two  years  whatever  might 
be   their   market   fluctuations,  thereby 
making  the  bank  to  speculate  in  stocks, 
so  as  to  be  ultra  vires  on  the  part  of 
the  bank,  especially  when  considered  as 
a  covenant  as  prescribed  in  Code  Cij- 
Proc.  f  1915,  providing  that  a  l)ond  in 
a  penal  sum  containing  a  condition  to 
the  effect  that  it  is  to  be  void  upon  the 
^)erformance  of  any  act  has  the  saffl* 
effect  for  the  purpose  of  maintaining 
an  action  thereon  as  if  it  contained  * 
covenant  to  perform  the  act  spedfied 
in  the  condition.     First  Nat  Bank  ▼• 
Jenkins   (1911)   130  N.  Y.   S.  947,  73 
Misc.  Rep.  277. 

A  customer  of  a  national  bank,  being 
largely  indebted  to  it  and  being  in  i^' 
ing  circumstances,  and  being  the  owner 
of  9  shares  in  a  partnership  consisting 
of  40  shares,  each  evidenced  by  a  ^^ 


Ch.l) 


NATIONAL  BANKS 


§  9661 


tificate  transferable  on  the  books  of 
the  firm,  transferred  his  0  shares  to 
the  bank  to  secure  payment  of  his  in- 
debtedness; the  bank  becoming  the  own- 
er of  such  shares.  Held  not  to  make 
the  bank  a  partner,  bnt  a  part  owner  in 
severalty  of  the  property  then  owned 
by  the  partnership,  and  liable  for  0/40 
of  the  debts  and  expenses  in  purchas- 
ing, improving,  and  disposing  of  the 
firm  property.  Merchants'  Nat  Bank 
V.  Wehrmann  (1903)  68  N.  B.  1004,  69 
Ohio  St  160,  reversed  (1906)  26  Sup. 
Ct  613,  202  U.  S.  296,  50  L.  Bd.  1036. 
Defendant  national  bank  received 
from  plaintiif,  a  depositor,  railroad 
stock  to  be  sold  for  his  account  on  his 
direction,  and  transmitted  it  to  brokers, 
who,  on  the  order  of  plaintiff,  given  to 
defendant,  and  communicated  by  it  to 
them,  sold  the  stock.  They  then  sent 
their  check  for  amount  of  the  proceeds 
to  defendant,  payable  to  its  order.  De- 
fendant credited  plaintiff's  account  on 
its  books  with  the  amount  of  the  check, 
and  then  sent  the  check,  with  others, 
for  collection  for  its  account;  but  pay- 
ment was  refused,  the  brokers  having 
failed  before  its  presentation.  In  the 
meantime  defendant  had  given  plaintiff 
notice  of  the  credit  on  his  account,  and 
he  had  thereupon  drawn  out  an  amount 
in  excess  thereof.  Held,  that  the  bank 
being  in  the  matter  of  the  bonds  mere- 
ly an  agent  to  sell,  and  its  acceptance 
of  the  check  in  payment  not.  having 
been  ratified  by  plaintiff,  it  was  liable 
for  the  amount  thereof,  and  could  not 
charge  it  back  against  plaintifTs  ac- 
count. Pepperday  v.  Citizens'  Nat. 
Bank  (1898)  38  A.  1030,  183  Pa.  St 
619,  41  W.  N.  C.  343,  39  L.  R.  A.  629, 
63  Am.  St  Rep.  769. 

40.  Bank  acting  as  broker^— A  nation- 
al bank  which  itself  purchased  notes  it 
had  been  authorized  by  the  owner  to 
sell  to  a  third  party,  and  which  thus 
became,  under  general  principles  of  law, 
liable  for  their  value  as  for  conversion, 
is  not  protected  from  such  liability  by 
the  national  banking  act,  even  though  it 
was  not  within  its  powers  to  act  as 
agent  for  the  sale  of  the  notes.  First 
Nat.  Bank  v.  Anderson  (1899)  19  Sup. 
Ct  284,  172  U.  S.  673,  43  L.  Ed.  558. 

A  national  bank  has  no  power  to  en- 
gage in  the  business  of  selling  mort- 
gage bonds  on  commission.  Farmers' 
&  Merchants'  Nat  Bank  v.  Smith 
(1896)  77  Fed.  129,  23  C.  C.  A.  80. 

A  national  bank  has  no  authority  to 
engage  in  the  business  of  selling  the 
bonds  of  railroad  companies  on  com- 
mission. Weckler  v.  First  Nat.  Bank 
(1875)  42  Md.  581,  20  Am.  Rep.  95. 

A  national  bank  cannot  act  as  broker 
in  lending  its  depositors'  money  to 
third  persons.  Byron  v.  First  Nat 
Bank  6f  Roseburg  (Or.  1915)  146  P. 

616. 

A  national  bank  has  no  incidental, 
charter,  or  statutory  powers  to  enable 
it  to  act  as  broker  or  agent  in  the  pur- 
chase of  bonds  and  stocks.    First  Nat 


Bank  v.  Hoch  (1879)  89  Pa.  St  324, 
33  Am.  Rep.  769. 

A  national  bank  cannot  act  as  broker 
for  the  sale  of  state  bonds  on  commis- 
sion. Smith  V.  Philadelphia  Nat.  Bank 
(Pa.  1879)  1  Walk.  318. 

A  national  bank  is  not  authorised  to 
sell  stocks  on  commission  for  its  cus- 
tomers. Searle  v.  First  Nat  Bank  (Pa. 
1885)  2  Walk.  396. 

XI.  GUARANTY  OF   DEPOSITS 

41.  State  guaranty  laws^-National 
banks  are  not  unconstitutionally  dis- 
criminated against  by  the  Kansas  bank 
depositors'  guaranty  law  of  March  6, 
1909,  because  it  may  make  the  state 
banks  more  attractive  to  the  public 
than  national  banks,  which  cannot  avail 
themselves  of  the  scheme  and  remain 
national  banks.  Abilene  Nat.  Bank  of 
Abflene  v.  Dolley  (1913)  33  Sup.  Ct. 
409,  228  U.  S.  1,  67  L.  Bd.  707. 

It  is  illegal  for  the  officers  of  any  na- 
tional bank  in  Oklahoma  to  enter  into 
an  agreement  to  contribute  to  the  guar- 
anty fund  provided  for  by  the  Oklahoma 
state  banking  act,  and  persistent  action 
on  the  part  of  any  such  bank  in  accept- 
ing or  conforming  to  the  provisions  of 
section  4  of  that  act  would  be  just 
cause  for  the  forfeiture  of  its  charter. 
(1908)  27  Op.  Atty.  Gen.  37. 

National  banks  in  the  state  of  Kan- 
sas cannot  avail  themselves  of  the 
provisions  of  section  13  of  the  bank  de- 
positors' guaranty  law  of  March  6, 
1909,  of  that  state,  and  participate  in 
the  assessments  and  benefits  of  that 
act  upon  the  same  terms  and  conditions 
as  apply  to  the  state  banks.  Congress 
alone  can  confer  such  power  upon  na- 
tional banks.  (1909)  27  Op.  Atty.  €ten. 
272. 

XII.  INSURANCE  OF  ASSETS 

42.  Insuranoe  oontraot.p— The  Attor- 
ney Oeneral  approves  of  a  form  of  pol- 
icy of  insursnce  guaranteeing  the  as- 
sets of  a  national  bank  agsdnst  loss, 
provided  certain,  modifications  which  he 
suggests  are  made.  (1909)  27  Op. 
Atty.  Gen.  324. 

It  is  entirely  within  the  powers  of  a 
national  bank  to  enter  into  such  a  con- 
tract but  the  contract  must  not  sub- 
ject the  bank  to  periodical  examination 
by  representatives  of  the  insurance 
company.     Id. 

Xiii.  ULTRA  VIRES  ACTS— PLEAD- 
ING   AND    DEFENSES 

43.  Right  tp  pleads— Where  a  bill  of 
lading  is  issued  to  a  national  bank  as 
security  for  money  advanced  on  a  draft 
for  the  price  of  the  goods,  a  creditor  of 
the  shipper,  who  subsequentiy  attached 
the  goods,  cannot  object  that  the  bank 
had  no  authority  to  tal^e  goods  as  se- 
curity for  a  loan.  Ayres,  Weatherwaz 
&  Reed  Co.  v.  Dorsey  Produce  Co. 
(1897)  70  N.  W.  Ill,  101  Iowa,  141, 
63  Am.  St.  Rep.  376. 

The  loaning  by  a  national  bank  to  an 
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individual  of  more  than  the  national 
banking  law  allows  cannot  be  taken  ad- 
vantage of  either  by  the  debtor  or  an- 
other creditor  of  his.  McCartney  v. 
Kipp  (1895)  171  Pa.  St.  644,  33  AtL 
233. 

In  an  action  to  rescind  for  fraud  a 
contract  as  a  part  of  which  a  national 
bank  agreed  to  discount  notes  and  re- 
new them  from  time  to  time  until  they 
were  discharged  as  provided,  it  was  im- 
material whether  the  agreement  by  the 
bank  was  beyond  its  powers  under  the 
federal  statutes;  the  action  being  not 
to  enforce,  but  to  rescind,  the  contract. 
Baker  v.  Berry  Hill  Mineral  Springs 
Co.  (1909)  65  S.  E.  656,  109  Va.  776. 

44.  Action  against  bank.^-An  act  of 

a  national  bank,  void  because  ultra 
vires,  cannot  be  made  good  by  estoppel. 
Merchants'  Bank  of  Valdosta  v.  Balrd 
(1908)  160  Fed.  642,  90  O.  O.  A.  338, 
17  L.  R.  A.  (N.  S.)  526. 

An  agreement  between  the  officers  of 
a  national  bank  and  the  maker  of  a 
note  payable  to  the  bank  that  it  may 
hk  paid  by  the  transfer  to  the  bank  of 
stock  of  another  bank  is  illegal,  and 
the  receiver  of  the  bank  is  not  estop- 
ped from  denying  its  validity  by  reason 
of  having  realized  on  securities  trans- 
ferred to  the  bank  as  a  part  of  the 
transaction;  such  securities  having 
been  received  by  such  maker  as  trustee 
for  the  bank.  Tillinghast  v.  Carr  (O. 
C.  1897)  82  Fed.  29a 

When  a  national  bank  enters  into  a 
contract  which  is  beyond  its  powers, 
it  cannot  be  estopped  from  pleading  ul- 
tra vires,  by  the  performance  of  the 
contract  by  the  other  party.  First 
Nat.  Bank  v.  American  Nat.  Bank 
(1903)  72  S.  W.  1059,  173  Mo.  153. 

When  a  bank  is  sued  on  its  contract 
to  pay  a  draft  drawn  on  its  customer, 
it  can  plead  ultra  vires.  First  Nat. 
Bank  v.  American  Nat.  Bank  (1903)  72 
S.  W.  1059,  173  Mo.  153. 

In  an  action  against  a  national  bank 
for  breach  of  contract,  a  plea  that  de- 
fendant was  a  national  bank,  and  had  no 
authority  to  carry  out  the  contract  on 
its  part,  was  good.  Metropolitan  Stock 
Exch.  V.  LyndonviUe  Nat.  Bank  (1904) 
57  A.  101,  76  Vt.  303. 

In  an  action  for  breach  of  an  agree- 
ment by  a  national  bank  to  procure  a 
person  applications  for  insurance,  if  he 
would  procure  for  it  a  customer,  the 
bank  may  set  up  the  defense  of  ultra 
vires.  Dresser  v.  Traders*  Nat  Bank 
(1896)  165  Mass.  120,  42  N.  E.  567. 

In  an  action  of  deceit  against  a  na- 
tional bank  to  recover  damages  for  the 
alleged  false  representations  of  its  tel- 
ler in  the  sale  to  the  plaintiff  of  cer- 
tain railroad  bonds,  held,  that  the  sell- 
ing of  railroad  bonds  on  commission 
was  not  within  the  authorized  business 
of  a  national  bank;  and,  being  thus  be- 
yond the  scope  of  its  corporate  powers, 
the  defense  of  ultra  vires  was  open  to 
it.  Weckler  v.  First  Nat.  Bank  (1875) 
42  Md.  581,  20  Am.  Rep.  95. 
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Where  the  president  and  cashier  of  a 
bank  had  no  authority  to  certify  a  non- 
commercial instrument,  by  which  the 
drawers  sought  to  indemnify  their  sure- 
ty on  a  building  contractor's  bond  for 
any  liability  the  surety  might  sustain 
by  virtue  of  such  bond,  the  bank  vas 
not  estopped  to  plead  that  the  certifi- 
cation of  such  instrument  was  ultra 
vires  and  void.  Fidelity  &  Deposit  Go. 
of  Maryland  v.  National  Bank  of  Com- 
merce of  Dallas  (Tex.  Civ.  App.  1908) 
106  S.  W.  782. 

A  national  bank,  which  as  a  matter 
of  fact  purchased,  and  held  as  an  in- 
vestment, shares  of  stock  in  a  second 
national  bank,  and  received  dividends 
thereon,  is  not  thereby  estopped  to 
plead  the  unlawfulness  of  its  action  m 
defense  to  an  aetion  by  the  receiver  of 
the  second  bank,  after  its  insolvency, 
to  collect  an  assessment  made  on  the 
shareholders  by  the  comptroller.  The 
contract  by  which  it  assumed  to  become 
a  shareholder,  being  ultra  vires  and  in 
contravention  of  the  policy  of  the  stat- 
ute, was  not  merely  voidable,  but  void, 
and  could  not  be  given  validity,  nor 
made  the  foundation  of  any  right  of  ac- 
tion, by  any  subsequent  ratification  or 
act  of  performance.  First  Nat  Bank 
V.  Hawkins  (1899)  19  Sup.  Ct.  739, 
741,  174  U.  S.  364,  43  L.  Ed.  1007. 

If  it  be  conceded  that  the  liability  of 
a  shareholder  in  a  national  bank  to  re- 
spond to  an  assessment  in  case  of  in- 
solvency is  statutory,  and  not  contrac- 
tual, such  fact  does  not  affect  the  quefl- 
tion  of  the  liability  of  another  national 
bank,  holding  stock  in  the  insolvent 
bank  as  an  investment,  without  author- 
ity of  law,  for  such  an  assessment,  as 
congress  cannot  reasonably  be  presum- 
ed to  have  intended  to  subject  the 
stockholders  and  creditors  of  the  de- 
fendant bank  to  a  liability,  the  power 
to  assume  which  it  had  denied  to  the 
bank  for  their  protection.  First  Nat 
Bank  v.  Hawkins  (1899)  19  Sup.  Gt 
739,  742,  174  U.  S.  364,  43  L.  Ed. 
1007. 

A  national  bank  which  deals  in  stocks 
of  another  corporation,  in  violation  of 
the  national  banking  law,  may  urge  its 
want  of  power  in  avoidance  of  liabil- 
ity as  a  stockholder;  and  this,  though 
it  accepted  dividends  on  such  stock. 
Chemical  Nat.  Bank  v.  Havermale 
(1898)  52  P.  1071,  120  CaL  601,  65 
Am.  St.  Rep.  206. 

Conceding  that  a  national  bank  can- 
not acquire  title  in  the  stock  of  a  cor- 
poration which  is  pledged  to  it,  the 
pledgor  cannot  recover  the  'stock  with- 
out satisfying  the  bank  for  its  advanc- 
es. Fulton  V.  National  Bank  of  Deoi- 
son  (1901)  62  S.  W.  84,  26  Tez.  Gi?. 
App.  115. 

Want  of  authority  of  a  national  bank 
to  subscribe  for  capital  stock  in  a  spec- 
ulative enterprise  is  a  valid  defense  to 
an  action  against  it  to  enforce  its  stat* 
utory  liability  as  a  stockholder.  First 
Nat  Bank  v.  Converse  (1906)  26  Sup. 
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Ct.  306,  311,  200  U.  S.  426,  60  L.  Ed. 
537. 

An  owner  of  mortgaged  property  can- 
not sue  to  enjoin  sale  nnder  foreclo- 
sare,  on  th%  ground  that  defendant  na- 
tional bank  had  taken  an  assignment  of 
the  decree  as  a  speculation,  in  contra- 
yention  of  the  national  banking  act 
Buchanan  y.  Saunders  County  Nat. 
Bank  (1903)  94  N.  W.  631,  4  Neb. 
(Unof.)  410. 

A  national  bank  which  uses  in  its 
business  money  obtained  by  its  yice 
president  as  a  loan  to  it  from  another 
national  bank  cannot  escape  liability  to 
account  therefor  upon  the  ground  that 
the  loan  was  not  negotiated  by  it  or 
by  its  direction,  or  that  it  could  not 
itself  haye  legally  borrowed  the  money. 
Aldrich  y.  Chemical  Nat  Bank  (1900) 
20  Sup.  Ct  49S,  176  U.  S.  618.  44  K 
Ed.  611,  affirming  decree  Armstrong  y. 
Chemical  Nat  Bank  (1897)  83  Fed. 
656,  27  C.  C.  A  601. 

A  bank  having  appropriated  the  pro- 
ceeds of  goods,  held  estopped  to  set  up, 
in  a  suit  for  the  price,  a  want  of  pow- 
er to  buy  them.  American  National 
Bank  y.  National  Wall-Paper  Co. 
(1896)  77  Fed.  85,  93,  23  C.  C.  A.  33. 

It  is  no  defense  to  an  action  against 
a  national  bank  for  money  had  and  re- 
ceived that  the  collateral  security  it 
gave  to  plaintiff  was  issued  without  au- 
thority of  law.  Williams  v.  Amedcan 
Nat  Bank  (1898)  85  Fed.  376,  29  0. 
O.  A  203. 

The  fact  that  a  contract  made  by  a 
national  bank  to  receive  and  collect  se- 
curities and  reinvest  the  proceeds  for 
the  owner  contained  provisions  which 
were  ultra  vires  does  not  relieve  the 
bank  of  the  legal  obligation  to  return 
the  securities  or  account  to  the  owner 
for  their  value.  Emmerling  y.  First 
Nat  Bank  (1899)  97  Fed.  739,  38  C. 

\Jm      A.      0<7«7. 

A  national  bank,  which  has  received 
money  equitably  belonging  to  another, 
cannot  defend  against  a  suit  for  its  re- 
covery on  the  ground  that  it  was  re- 
ceived through  a  contract  made  by  it 
which  was  ultra  vires.  National  Bank 
of  Commerce  in  St  Louis  y.  Equitable 
Trust  Co.  of  New  York  (1915)  227 
Fed.  626,  142  C.  C.  A.  158. 

A  national  bank  cannot  escape  liabil- 
ity to  a  depositor  for  money  which  he 
placed  in  its  hands  by  pleading  that  it 
made  with  him  an  ultra  vir^s  agree- 
ment to  pay  out  the  money  to  some 
third  person  on  deposit  of  collaterals 
for  his  benefit,  when  the  evidence 
shows  it  paid  out  the  money  without 
taking  the  collaterals  agreed  on.  First 
Nat  Bank  v.  Henry  (Ala.  1906)  49 
So.  97. 

A  bank  is  liable  to  the  owner  of  a  lot 
of  whisky  intrusted  to  it  for  shipment 
and  sale,  for  the  proceeds,  independent- 
ly of  the  question  whether  national 
banks  are  by  their  charters  authorized 
to  sell  produce  on  commission.  First 
Nat  Bank  r.  Priest  (1869)  50  HI.  321. 


A  national  bank,  having  taken  as  se- 
curity for  a  pre-existing  debt  a  con- 
veyance of  a  warehouse  or  elevator  for 
storing  grain,  placed  parties  in  charge 
to  continue  the  business  as  its  agents. 
A.,  who  held  a  receipt  from  former 
custodians  of  the  elevator  for  a  certain 
quantity  of  grain  stored  therein,  and 
mixed,  as  was  customary,  with  other 
grain  of  the  same  quality,  made  a  de- 
mand on  the  bank  therefor,  and,  deliv^ 
ery  of  the  same  being  refused,  brought 
suit  for  its  conversion.  It  appeared 
that  when  the  bank  took  possession  of 
the  elevator  there  was  enough  grain 
therein  of  the  kind  described  in  A's 
receipt  to  cover  all  receipts  for  such 
grain  then  outstanding.  Held,  that  the 
bank  had  power  to  take  the  elevator  as 
security  for  its  debt,  and,  even  admit- 
ting that  carrying  on  the  warehouse 
business  was  ultra  vires,  still  it  was  its 
duty  to  hold  the  grain  therein  for  the 
proper  owners,  and  that  it  was,  there- 
fore, liable.  German  Nat.  Bank  v. 
Meadowcroft  (1879)  4  BL  App.  (4 
Bradw.)  630. 

A  national  bank  which,  to  secure  its 
chums,  takes  possession,  by  its  cashier, 
of  goods  under  a  chattel  mortgage,  and 
disposes  of  them,  cannot  claim  immu- 
nity from  liability  for  any  surplus  re- 
maining after  payment  of  its  claims,  on 
the  ground  that  its  cashier,  being  an 
officer  of  a  national  bank,  exceeded  his 
powers,  and  acted  ultra  vires.  Cooper 
y.  First  Nat  Bank  (1888)  40  Kan.  6, 
18  Pac.  937. 

Where  one  sells  bonds  to  a  national 
bank  at  a  certain  price,  the  bank 
agreeing  to  resell  the  bonds  to  the  ven- 
dor at  the  same  price  or  less,  but,  the 
bonds  subsequently  appreciating  in  val- 
ue, the  bank  refused  to  resell  them, 
held,  in  a  suit  by  the  vendor  for  the 
breach  of  contract,  that  the  bank  can- 
not escape  liability  by  setting  up  that 
it  had  no  authority,  under  the  national 
bank  act,  to  buy  the  bonds,  as  it  might 
have  discharged  its  obligation  by  re- 
turning the  bonds,  and  receiving  back 
the  purchase  money;  and  to  permit  it 
to  retain  the  bonds  would  be  to  allow 
it  to  profit  by  its  own  violation  of  the  ' 
act  Logan  County  Nat.  Bank  y. 
Townsend  (Ky,  1887)  3  S.  W.  122. 

A  na'tional  bank,  which  has  purchased 
notes,  and  paid  therefor,  with  the  in- 
tention of  taking  title  thereto,  cannot 
recover  back  the  money  on  the  ground 
that  the  purchase  was  ultra  vires.  At- 
tleborough  Nat.  Bank  v.  Rogers  (187$) 
125  Mass.  339. 

The  cashier  of  a  national  bank,  on  be- 
half of  the  bank,  received  a  deposit 
under  the  agreement  that  it  was  to  be 
invested  by  the  bank  in  stocks  and 
bonds  for  the  benefit  of  the  depositor. 
Held,  that  the  bank  was  liable  for  the 
return  of  the  money,  notwithstanding 
the  agreement  on  which  it  was  receiv- 
ed may  have  been  ultra  vires;  and  the 
fact  that  the  cashier  embezzled  the 
money  does  not  affect  the  bank's  lia- 
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Wlity.  L'Herbette  T.  Pittsfield  Nat 
Bank  (1894)  162  Mass.  137,  38  N.  E. 
368,  44  Am.  St.  Rep.  354. 

In  absence  of  evidence  that  the  pres- 
ident and  cashier  of  a  national  bank 
were  agents  of  a  depositor  in  trans- 
ferring to  their  account  money  of  the 
depositor,  which  they  agreed  to  loan 
on  real  estate,  and  that  the  depositor 
knew  they  were  acting  for  her  in  that 
capacity,  the  bank  and  its  receiver  are 
liable  for  her  funds  so  transferred, 
though  it  could  not  loan  on  such  se- 
curity. Short  V.  Butler  (1900)  117  S. 
W.  114, 136  Mo.  App.  356. 

Where  a  national  bank  has  received 
benefit  from  a  contract  by  one  of  its 
o£5cers  guarantying  a  building  contract 
between  third  persons,  an  action  may 
be  maintained  against  the  bank  for  re- 
covery to  the  exten{  of  such  benefit 
Norton  v.  Derry  Nat  Bank  (1882)  61 
N.  H.  589,  60  Am.  Rep.  335. 

The  act  of  a  national  bank  in  ac- 
cepting a  deposit  to  be  held  by  it  as 
collateral  security  for  the  performance 
of  a  contract  between  the  depositor  and 
another  is  not  illegal,  and  it  would  be 
estopped  to  set  up  the  defense  of  ultra 
vires  against  one  making  such  a  con- 
tract with  it  relying  thereon.  Bushnell 
V.  Chautauqua  County  Nat  Bank  (N. 
T.  1877)  10  Hun,  378,  affirmed  in 
(1878)  74  N.  Y.  290. 

Where  a  national  bank  warranted  to 
another  bank  payment  of  a  loan  made 
to  an  individual  in  order  that  the  nation- 
al bank  might  obtain  from  the  amount 
loaned  a  sum  in  which  the  individual 
was  indebted  to  it,  conceding  that  the 
guaranty  was  ultra  vires,  it  was  liable 
thereon  to  the  amount  actually  received 
by  it  under  the  transaction.  Appleton 
V.  Citizens*  Cent  Nat.  Bank  of  New 
York  (1908)  83  N.  B.  470,  190  N.  Y. 
417,  reversing  judgment  (1907)  105  N. 
Y.  S.  1105,  119  App.  Div.  889. 

A  complaint  alleged  that  defendant, 
a  national  bank,  by  letter  agreed  that 
a  draft  drawn  by  plaintiff,  not  to  ex- 
ceed a  certain  sum,  on  a  certain  firm, 
for  goods  shipped  to  them  by  plaintiff, 
should  be  paid,  and  that  in  considera- 
tion of  such  guaranty  plaintiff  shipped 
the  goods  to  such  firm,  but  that  the 
draft  had  not  been  paid,  and  defendant 
refused  to  pay  it  Held,  that  where 
a  corporation  has  entered  into  a  con- 
tract not  illegal,  which  the  other  par- 
ty has  performed,  it  will  not  be  heard 
to  claim  ultra  vires  to  avoid  perform- 
ance on  its  part,  and,  since  the  national 
banking  act  does  not  prohibit  such  a 
contract,  the  complaint  stated  a  cause 
of  action  and  a  demurrer  thereto 
should  be  overruled.  Hutchins  v. 
Planters'  Nat  Bank  (1901)  38  S.  E. 
262,  128  N.  O.  72. 

A  national  bank  which  assumed  to 
sell  for  another  certain  notes  owned 
by  him,  but  which,  instead  of  selling 
them  to  a  third  person,  without  his 
knowledge  sold  them  to  itself,  violated 
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its  duty  to  the  owner,  tiie  same  as  if 
it  had  full  power  under  the  law  to  act 
as  such  agent;  and  was,  therefore,  guil- 
ty of  a  conversion  of  such  notes,  sot- 
withstanding  its  agency  was*  ultra  vires. 
Anderson  v.  First  Nat  Bank  (1896)  5 
N.  D.  451,  67  N.  W.  821. 

Where  a  cashier  of  a  national  bank 
bought  and  sold  stocks  for  customers 
in  the  name  of  the  bank,  with  the 
knowledge  of  the  directors,  the  bank  is 
liable  for  stocks  embezzled  by  the  cash- 
ier, though  the  bank  was  unauthorized 
to  deal  in  stock.  Searle  v.  First  Nat 
Bank   (Pa.  1885)  2  Walk.  395. 

Where  money  is  deposited  in  a  na- 
tional bank  under  a  contract  obligating 
the  bank  to  pay  it  to  a  third  person 
on  the  performance  of  certain  work  by 
the  latter,  the  bank  cannot,  after  the 
performance  of  the  work,  object  to  the 
payment  of  the  money  to  the  person  en- 
titled thereto  on  the  ground  that  the 
national  banking  act  did  not  empower  it 
to  enter  into  such  a  contract  Sykes 
V.  First  Nat  Bank  (1891)  2  S.  D.  242, 
49  N.  W.  1058. 

A  national  bank,  which  has  received 
and  retained  the  benefits  resulting  from 
its  contract  to  pay  for  goods  sold  on 
its  credit  and  delivered  to  a  depositor 
in  pursuance  of  the  contract  cannot 
avoid  liability  thereon  on  the  ground 
that  the  contract  was  ultra  vires.  First 
Nat  Bank  v.  Greenville  Oil  &  Cotton 
Co.  (1901)  60  S.  W.  828,  24  Tex.  Ci?. 
App.  645. 

Where  a  national  bank  took  over  the 
operation  of  a  creamery  corporation 
which  was  largely  indebted  to  it,  and 
continued  the  operation  of  the  cream- 
ery until  a  receiver  was  appointed  for 
the  bank,  at  which  time  it  held  certain 
funds  actually  identified  in  trust  for  the 
patrons  of  the  creamery,  it  was  no  an- 
swer to  the  receiver's  obligation  to 
pay  over  such  funds  that  the  bank  had 
no  power  to  engage  in  the  creamery 
business.  Emigh  v.  Earling  (Wis.  1908) 
115  N.  W.  128. 

45.  Action  by  bank.«A  national  bank, 
which,  in  the  usual  course  of  its  busi- 
ness, has  become  the  owner  of  notes  se- 
cured by  mortgage,  may  lawfully  agree 
with  others  holding  conflicting  mort- 
gages on  the  same  property,  to  repre- 
sent all  in  an  action  to  enforce  the  se- 
curity, their  respective  rights  in  the 
proceeds  to  be  subsequently  determined, 
where  such  action  was  deemed  best  for 
its  own  interests,  and,  when  vested  with 
title  to  the  other  mortgages  by  proper 
assignments,  its  right  to  maintain  the 
suit  cannot  be  questioned  by  the  defend- 
ant on  the  ground  that  its  agreement 
was  ultra  vires.  Morris  v.  Third  Nat. 
Bank  (1905)  142  Fed.  25,  73  C.  C. 
A.  211,  writ  of  certiorari  denied  (1906) 
26  Sup.  Ct  762,  201  U.  S.  649,  60  U 
Bd.  905. 

The  fact  that  a  contract  made  by  a 
national  bank  is  ultra  vires,  as  con- 
trary to  the  national  bank  act,  cannot 
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be  set  up  in  defense  to  an  action  grow- 
ing out  of  such  contract  Voltz  y.  Na- 
tional Bank  of  lUinois  (1895)  158  SL 
532,  42  N.  E.  69,  80  L.  B.  A.  155,  af- 
firmins  (1894)  57  lU.  App.  360,  follow- 
ing National  Bank  y.  Matthews  (1879) 
98  U.  S.  621,  25  L.  Ed.  188. 

The  defense  cannot  be  urged,  to  de- 
feat securities  giyen  for  a  loan  made  by 
a  national  bank,  that  the  loan  was  for 
an  amount  in  excess  of  the  restriction 
of  the  United  States  statute  upon  the 
amount  of  loans  which  may  be  made  by 
such  banks.  Mills  County  Nat  Bank 
V.  Perry  (1887)  72  Iowa,  15,  33  N.  W. 
841. 

The  defense  of  ultra  yires  is  not 
ayailable  either  to  one  who  has  borrow- 
ed money  of  a  national  bank  on  secu- 
rity upon  which  it  is  not  allowed  by 
law  to  loan,  or  to  a  creditor  of  his,  who 
has  obtained  possession  of  the  prop- 
erty, and  is  chargeable  with  knowledge 
of  the  facts.  Farmers'  Nat  Bank  y. 
Robinson  (1898)  53  P.  762,  59  Kan. 
777. 

The  fact  that  the  purchase,  by  a  na- 
tional bank,  of  a  promissory  note  from 
an  Indorsee  was  ultra  yires,  does  not 
prevent  the  bank  from  maintaining  in 
its  own  name  an  action  against  a  prior 
party  thereto.  National  Pemberton 
Bank  y.  Porter  (1878)  125  Mass.  333,  28 
Am.  Rep.  235. 

Where  a  national  bank  purchases  a 
promissory  note,  indorsed  by  the  payee, 
the  latter  cannot  set  up  as  defense,  in 
an  action  by  the  bank,  a  contract  made 
by  the  bank  with  a  third  person  at  the 
time  of  the  purchase,  which  contract 
was  ultra  yires  and  the  subject-matter 
of  which  was  the  note.     Id. 

A  national  bank  which  purchases  a 
promissory  note  from  an  indorsee  may 
maintain  an  action  thereon  in  its  own 
name  against  a  prior  party  thereto, 
without  regard  to  the  question  wheth- 
er the  purchase  was  one  which  it  was 
authorized  by  law  to  make.  Atlas  Nat 
Bank  v.  Savery  (1879)  127  Mass.  75. 

Eyen  if  the  purchase  of  a  note  by 
such  a  bank  is  ultra  yires,  it  is  an  ordi- 
nary contract,  not  being  made  penal  or 
expressly  forbidden,  and  the  maker  or 
Indorser  cannot  defend  on  the  ground 
that  the  bank  has  acquired  no  title. 
The  yiolation  of  the  law  can  be  ayailed 
of  only  in  proceedings  against  the  bank, 
in  the  interest  of  the  public,  to  deprive 
it  of  its  charter.  Prescott  Nat  Bank 
y.  Butler  (1893)  157  Mass.  548,  32  N. 
E.  909. 

A  recovery  by  a  national  bank  upon 
promissory  notes  purchased  by  it  can- 
not be  defeated  by  the  plea  that  such 
purchase  was  ultra  vires.  Merchants' 
Nat  Bank  v.  Hanson  (1884)  33  Minn. 
40,  21  N.  W.  849,  53  Am.  Rep.  5, 
overruling  First  Nat  Bank  v.  Pierson 
(1877)  24  Minn.  140,  31  Am.  Rep.  341. 

In  an  action  by  a  national  bank  on 
railroad  aid  bonds,  the  United  States 
alone  can  complain  that  the  bank  was 
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not  authorized  to  hold  such  bonds. 
Town  Council  of  Lexington  v.  Union 
Nat  Bank  (1897)  22  So.  291,  75  Miss.  1. 

It  is  no  defense  to  the  maker  of  a 
nonnegotiable  note,  discounted  with  a 
national  bank,  that  such  banks  have  no 
right  to  deal  in  that  kind  of  paper. 
First  Nat  Bank  y.  Gillilan  (1880)  72 
Mo.  77. 

Though  a  national  bank  is  forbidden 
to  lend  money  on  real-estate  security, 
it  can  enfbrce  such  security,  if  taken; 
and,  where  it  takes  a  note  without 
knowledge  that  it  is  so  secured,  it  may 
claim  and  enforce  the  same  when  aft- 
erwards discovered.  George  v.  Somer- 
ville  (1899)  54  S.  W.  491,  153  Mo.  7. 

Even  if  it  appeared  that  the  act  of 
plaintiff  national  bank  in  acquiring  ti- 
tle to  the  special  tax  bill  sued  on  was 
ultra  vires,  such  fact  would  be  no  de- 
fense, the  purchase  being  only  voidable, 
and  its  validity  being  assailable  only  in 
a  direct  proceeding  by  the  government 
First  Nat  Bank  v.  Shewalter  (Mo. 
App.  1911)  134  S.  W.  42. 

One  who  has  borrowed  money  of  a 
national  bank  cannot  defend  proceed- 
ings for  a  sale  of  securities  pledged,  on 
the  ground  that  the  bank  has  violated 
the  banking  law  by  taking  such  secu- 
rities. Union  Nat.  Bank  v.  Touzalin 
Imp.  Co.  (1901)  95  N.  W.  489,  1  Neb. 
(Unof.)  116. 

A  national  bank  indorsed  a  certain 
note  for  the  accommodation  of  the  mak- 
er, and  when  it  became  due  the  bank 
paid  it  and  brought  suit  against  the 
maker,  who  set  up  as  a  defense  that 
the  bank  had  no  power  to  so  indorse. 
Held  that  even  if  the  indorsement  be 
void,  the  note  is  valid,  and  the  bank  is 
entitled  to  recover.  Gloversville  Nat 
Bank  v.  Wells  (N.  Y.  1878)  15  Hun.  51. 
*  To  a  suit  brought  by  a  national  bank 
on  a  renewal  note  it  is  no  defense  that 
the  original  loan  was  for  a  larger  sum 
than  the  bank  was,  by  its  charter,  au- 
thorized to  make;  the  debt  upon  the 
renewal  being  reduced  within  the  lim- 
ited maximum.  Allen  v.  First  Nat 
Bank  (1872)  23  Ohio  St  97. 

Where  a  national  bank  makes  to  one 
of  its  directors  a  loan  of  money,  which 
in  amount  and  in  the  rate  of  interest  is 
in  contravention  of  the  national  bank- 
ing act  the  borrower  is  not  estopped  to 
defend  against  a  recovery  of  interest 
Bank  of  Cadiz  v.  Slemmons  (1877)  34 
Ohio  St  142,  32  Am.  Rep.  364. 

Want  of  authority  in  plaintiff  nation- 
al bank  to  purchase  a  negotiable  note 
cannot  be  pleaded  by  the  maker  of  the 
note  in  defense.  First  Nat  Bank  v. 
Smith  (1895)  8  S.  D.  7,  65  N.  W.  437, 
439. 

A  national  bank,  having  joined  with 
other  persons  in  a  partnership  to  oper- 
ate a  mill,  cannot  be  prevented  from 
recovering  moneys  loaned  to  the  firm, 
on  the  ground  that  it  had  no  power  to 
become  a  partner  in  a  mUl.  Cameron 
y.    First   Nat   Bank    (Tex.    Civ.   App. 
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1896)  34  S.  W.  178,  affirming  (Tex. 
av.  App.  1893)  23  S.  W.  334. 

XIV.  TRANSACTIONS  PRELIM. 
INARY  TO  ORGANIZATION 

46.  Leases  and  other  contraots.p'A 

lease  by  a  national  bank  before  receiv- 
ing the  authorization  provided  for  in 
the  last  clause  of  this  section,  of  a  bank 
building,  is  ultra  vires,  and  will  not  sup- 
port an  action  for  rent  or  for  anything 
beyond  the  value  of  what  the  bank  has 
actually  received  and  enjoyed.  Mc- 
Oormick  v.  Market  Nat  Bank  (1897) 
17  Sup.  Ct  433,  436,  165  U.  S.  538, 
41  Ia  Ed.  817,  affirming  (1896)  44  N. 
E.  381,  162  111.  100. 

Correspondence  between  one  bank 
and  the  person  who  become  the  presi- 
dent of  a  bank  afterwards  formed  can- 
not constitute  an  agreement  controlling 
the  business  between  the  banks,  but 
may  be  referred  to,  in  connection  with 
other  evidence,  to  show  what  was  their 
understanding.  First  Nat.  Bank  v. 
Armstrong  (C.  O.  1890)  42  Fed.  193. 

An  arrangement  made  by  the  officers 
of  the  bank  before  the  date  of  its  cer- 
tificate of  authorization,  of  providing 
for  the  cashing  by  another  bank  of 
checks  drawn  upon  it,  is  invalid.  Arm- 
strong V.  Second  Nat  Bank  (D.  O. 
1889)  38  Fed.  883. 

Where  a  national  bank  executed  a 
lease  before  the  comptroller  of  curren- 
cy had  .authorized  it  to  do  business,  the 
directors  and  stockholders  are  not  lia- 
ble thereon  where  they  are  not  named 
as  parties,  and  there  are  no  words  to 
bind  them  to  its  covenants.  Seeberger 
V.  McCormick  (1899)  53  N.  E.  340,  178 
111.  404,  affirming  judgment  McCormick 
V.  Seeberger  (1898)  73  lU.  App.  87. 

XV.  STATE  LEGISLATION 

47.  Legal  scope.— ^IJongress  may  con- 
fer on  national  banks  such  powers  and 
immunities  as  it  sees  fit,  and  the  states 
can  in  no  manner  interfere  therewith 
except  as  permitted  by  congress. 
Farmers'  &  Mechanics'  Nat  Bank  v. 
Bearing  (1876)  91  U.  S.  29,  23  L.  Ed. 
196. 

National  banks  are  subject  to  state 
legislation,  except  where  it  conflicts 
with  some  act  of  Congress,  or  where  it 
tends  to  impair  or  destroy  the  utility 
of  such  banks  as  agents  or  instru- 
mentalities of  the  United  States,  or  in- 
terferes with  the  purposes  of  their 
creation.  Waite  v.  Dowley  (1876)  94 
U.  S.  627,  533,  24  L.  Ed.  181. 

So  far  as  Code  Iowa,  §§  1884,  1885, 
attempts  to  prohibit  national  banks 
from  receiving  deposits  when  insolvent, 
and  prescribes  a  punishment  for  a  vio- 
lation of  such  prohibition  by  any  offi- 
cer or  agent  thereof,  it  is  invalid  as  an 
attempt  to  control  and  regulate  the 
business  operations  of  national  banks. 
Easton  v.  State  of  Iowa  (1903)  23  Sup. 
Ct.  288,  188  U.  S.  220,  47  L.  Ed.  452, 
reversing  judgment  State  v.  Easton 
(1901)  85  N.  W.  795,  113  Iowa,  516,  88 
Am.  St  Hep.  389. 
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A  national  bank  !b  a  part  of  the  gen* 
eral  government's  financial  system,  and 
state  statutes  relating  to  banks  cannot 
control  national  banks.  Lucas  County 
V.  Jamison  (C.  C.  1909)  170  Fed.  338. 

National  banks  are  instrumentalities 
of  the  federal  government,  and  anj  ac- 
tion of  a  state  which  impairs  their  ef- 
ficiency as  such  governmental  agencies, 
or  interferes  with  their  legitimate  busi- 
ness as  banks,  is  unconstitutional  and 
void.  Larabee  v.  Dolley  (C.  C.  1909) 
175  Fed.  365,  order  reversed  Dolley  ?. 
Abilene  Nat.  Bank  of  Abilene,  Kan. 
(1910)  179  Fed.  461.  102  C.  O.  A.  807, 
32  L.  R.  A.  (N.  S.)  1065,  and  decree 
affirmed  Assaria  State  Bank  of  Assaria 
v.  Dolley  (1910)  31  Sup.  Ct  188,  219 
U.  S.  121,  55  L.  Ed.  123. 

It  is  not  within  the  power  of  a  state 
legislature  to  alter,  modify,  add  to,  or 
diminish  the  powers,  duties,  or  liabili- 
ties created  in  or  conferred  upon  bank- 
ing associations  established  under  a 
law  of  the  United  States.  (1869)  13 
Op.  Atty.  Gen.  56. 

Such  associations  cannot  be  merged 
or  in  any  manner  identified  with  similar 
corporations  created  by  state  legisla- 
tion, without  the  authority  of  Con- 
gress.   Id* 

Acts  18th  Gen.  Assem.  Iowa,  c.  153, 
{|  1,  2,  making  it  a  felony  for  "any  of- 
ficer" of  a  bank  to  receive  deposits 
with  knowledge  that  the  bank  is  in- 
solvent, are  not  void,  in  so  far  as  they 
apply  to  national  bank  officers,  as  an 
attempt  to  control  and  regulate  the  op- 
erations of  national  banks.  State  v. 
Fields  (1895)  98  Iowa,  748,  62  N.  W. 
653. 

The  state  is  without  authority  to  en* 
act  laws,  either  in  the  form  of  consti- 
tution or  statute,  that  in  any  manner 
conflict  with  the  national  banking  act, 
or  interfere  with  or  undertake  to  reg- 
ulate or  control  the  business  that  na- 
tional banks  are  authorised  by  such  act 
to  carry  on.  First  Nat  Bank  of  Eliza- 
bethtown  v.  Commonwealth  (1911)  137 
S.  W.  518,  143  Ky.  816,  34  L.  R.  A. 
(N.  S.)  54. 

National  banks,  as  federal  agencies, 
are  exempted  from  state  legislation 
only  so  far  as  it  may  interfere  with  or 
impair  their  efficiency  in  performing 
the  functions  by  which  they  are  design- 
ed to  serve  the  national  government. 
Thomas  v.  Farmers'  Bank  (1877)  46 
Md.  43. 

The  power  to  create  a  corporation  as 
an  appropriate  instrument  for  the  ex- 
ecution of  a  constitutional  power  vest- 
ed in  the  federal  government,  only  car- 
ries with  it  authority  to  confer  upon 
that  corporation  such  privileges  or  im- 
munities from  state  laws  as  are  neces- 
sary to  enable  it  to  effect  the  legitimate 
national  objects  for  whidi  it  is  created. 
First  Nat  Bank  v.  Lamb  (1872)  50  N. 
Y.  95,  10  Am.  Rep.  438. 

National  banks  are  responsible  alons 
to  the  national  government,  and  are  as 
independent  of  state  legislation  or  in- 
terference as  the  army,  navy,  minti  or 
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judicial  tribunals  of  the  United  States. 
Pittsburgh  v.  First  Nat  Bank  (1867) 
55  Pa.  St  (5  P.  F.  Smith)  45. 

The  rule  that  a  state  can  exercise  no 
control  oyer  a  national  bank,  or  in  any 
manner  affect  its  operation  except  as 
Congress  may  permit,  excepts  the  bank 
only  from  such  legislation  as  tends  to 
impair  its  utility  as  ai^  instrumentality 
of  the  federal  government.  State  v. 
Clement  Nat  Bank  (1911)  78  A.  944, 
84  Vt  167,  Ann.  CJas.  1912D,  22. 

48.  Construction  and  operation.— An 

action  in  attachment  against  a  national 
bank  is  to  be  conducted  and  governed 
by  the  laws  of  the  state  applicable  to 
attachment  siiits  against  natural  per- 
sons. First  Nat  Bank  y.  Colby  (1871) 
46  Ala.  435. 

Acts  18th  Gen.  Assem.  Iowa,  c.  153, 
f §  1,  2,  making  it  a  felony  for  "any  of- 
ficer," of  a  bank  to  receive  deposits 
with  knowledge  that  the  bank  is  in- 
solvent, apply  to  officers  of  national  as 
well  as  other  banks.  State  v.  Fields 
(1895)  98  Iowa,  748,  62  N.  W.  653. 

Laws  Kan.  1891,  c.  43,  {  16,  relating 
to  the  receiving  of  deposits  by  officers 
of  insolvent  banks,  and  imposing  a  pun- 
ishment therefor,  does  not  apply  to  of- 
ficers of  national  banks.  State  v. 
Menke  (1895)  56  Kan.  77,  42  Pac.  350. 

The  provisions  of  Laws  Kan.  1879,  c. 
47,  entitled  "An  act  making  officers  of 
banking  institutions  responsible  for  the 
reception  of  deposits  or  the  creation  of 
debts,  when  such  bank  is  insolvent,  or 
in  a  falling  condition,"  are  not  applica- 
ble to  national  banks  and  their  officers. 
Stout  V.  Lusk  (1900)  59  P.  603,  9  Kan. 
App.  694. 

Ky.  St  1903,  {  483,  placing  notes 
payable  and  negotiable  at  banks  or- 
ganized in  the  state  under  the  state  or 
federal  laws,  and  indorsed  to,  or  dis- 
counted by,  any  such  bank  on  the  same 
footing  as  foreign  bills  of  exchange, 
violates  no  rights  secured  to  national 
banks  by  acts  of  Congress,  such  banks 
being  subject  to  the  control  of  the  state 
in  which  they  are  situated,  as  regards 
the  construction  of  contracts,  the  trans- 
fer of  property,  or  creation  of  debts 
and  liability  to  suit  Merchants'  Nat 
Bank  v.  Ford  (1907)  99  S.  W.  260,  30 
Ky.  Law  "Rep,  558. 

The  purpose  of  Laws  N.  H.  1907,  c 
112,  providing  that  no  person,  corpora- 
tion, or  assodation,  except  savings 
banks  incorporated  in  the  state,  etc., 
shall  make  use  of  words  indicating  that 
a  place  of  business  is  the  office  of  a 
savings  bank,  nor  make  use  of  any 
printed  or  written  matter  having  words 
indicating  that  a  business  is  the  busi- 
ness of  a  savings  bank,  nor  receive  de- 
posits and  transact  business  in  the 
manner  of  a  savings  bank,  etc.,  is  to 
prevent  the  obtaining  of  the  money  of 
depositors  on  a  false  representation 
that  the  party  receiving  it  is  authorized 
to  do  and  is  doing  a  business  like  that 
of  a  savings  bank,  and  the  act  does  not 
interfere  with  the  general  business  of 
investment  by  banking  institutions  of 


deposits  received  from  their  customers 
on  which  they  agree  to  pay  interest, 
and  the  act,  so  constmed,  is  intended 
to  apply  to  and  includes  national  banks. 
State  V.  People*s  Nat  Bank  (1908)  70 
A.  542,  75  N.  H.  27. 

1  Rev.  St  N.  Y.  (2d  Ed.)  p.  708,  §§ 
6,  7,  prohibiting  all  corporations  not 
authorized  by  the  laws  of  this  state 
from  keeping  an  office  of  discount  or 
deposit  in  the  state,  includes  national 
banks  organized  and  doing  business  in 
another  state;  and  therefore,  if  such 
bank  discounts  a  note  at  an  office  kept 
•within  this  state  without  first  comply- 
ing with  its  laws,  it  cannot  maintain  an 
action  thereon.  National  Bank  of  Fair- 
haven  V.  Phojnix  Warehousing  Co.  (N. 
T.  1875)  6  Hun,  71. 

Purd.  Dig.  Pa.  p.  333,  §  93,  prohib- 
iting bank  cashiers  from  engaging  in 
any  other  occupation,  does  not  apply  to 
cashiers  of  national  banks.  Allen  v. 
Carter  (1888)  119  Pa.  192, 13  Ati.  70. 

Section  4,  c.  866,  Act  Aug.  13,  1888, 
declaring  that  national  banks,  '*for  the 
purposes  of  all  actions  by  or  against 
them,  real,  personal,  or  mixed,  and  all 
suits  in  equity,  be  deemed  citizens  of 
the  states  in  which  they  are  respective- 
ly located,"  refers  exclusively  to  civil 
actions,  and  the  right  of  the  state  to 
punish  a  national  bank  for  a  violation 
of  its  police  laws  cannot  be  predicated 
upon  it.  State  v.  First  Nat  Bank 
(1892)  2  S.  D.  568,  61  N.  W.  587,  780. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Case  y.  Citizens'  Bank  (1879)  100  U. 
S.  446,  448,  25  L.  Ed.  695;  U.  S.  v. 
Britton  (1883)  2  Sup.  Ct  528,  530,  108 
U.  S.  193,  27  L.  Ed.  701;  Butier  v. 
Coleman  (1888)  8  Sup.  Ct  718,  721, 
124  U.  S.  721,  31  L.  Ed.  567;  Fritts  v. 
Palmer  (1889)  10  Sup.  Ct  93,  95,  132 
U.  S.  282,  33  L.  Ed.  317;  Fourth  Nat 
Bank  v.  American  Mills  Co.  (1890)  11 
Sup.  Ct  52,  137  U.  S.  234,  34  L.  Ed. 
655;  Briggs  v.  Spaulding  (1891)  11 
Sup.  Ct.  924,  927,  928,  141  U.  S.  132, 
35  L.  Ed.  662:  Petri  v.  Commercial 
Nat  Bank  (1892)  12  Sup.  Ct  325,  326, 
142  U.  S.  644,  35  L.  Ed.  1144;  Chemi- 
cal Nat  Bank  of  Chicago  v.  Hartford 
Deposit  Co.  (1896)  16  Sup.  Ct  439,. 440, 
161  U.  S.  1,  40  L.  Ed.  595;  McClellan 
V.  Chipman  (1896)  17  Sup.  Ct  85,  87, 
164  U.  S.  347,  41  L.  Ed.  461;  Ex  parte 
Jones  (1897)  17  Sup.  Ct  222,  223,  164 
U.  S.  691,  41  L.  Ed.  601;  California 
Nat  Bank  v.  Thomas  (1898)  19  Sup. 
Ct  4,  5,  171  U.  S.  441,  43  L.  Ed.  231; 
Seeberger  v.  McCormick  (1899)  20  Sup. 
Ct  128,  129,  175  U.  S.  274.  44  L.  Ed. 
161;  Continental  National  Bank  of 
Memphis  v.  Buford  (1903)  24  Sup.  Ct. 
54,  56,  191  U.  S.  119,  48  L.  Ed.  119; 
Earling  v.  Emigh  (1909)  30  Sup.  Ct 
672,  674,  218  U.  S.  27,  54  L.  Ed.  915; 
Simons  v.  Fisher  (1893)  55  Fed.  905, 
912,  5  C.  C.  A.  311,  20  L.  R  A.  564 
(dissenting  opinion);    Sioux  City  Ter- 
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minal  Railroad  &  Warehouse  Co.  v. 
Trust  Co.  of  North  America  (1897)  82 
Fed.  124,  135,  27  0.  0.  A.  73  (affirmed 
[1899]  19  Sup.  Ct  341,  173  U.  S.  99. 
43  Li.  Ed.  628) ;  St  Louis  Nat  Bank  v. 
Brinkman  (C.  C.  1880)  1  Fed.  45;  Lyons 
V.  Lyons  Nat  Bank  (O.  C.  1881)  8  Fed. 
869,    376;     Merchants'    Nat    Bank   t. 


Sevier  (C.  C.  1882)  14  Fed.  662;  Scott 
Y.  Pequonnock  Nat.  Bank  (C.  C.  1883) 
15  Fed.  494;  U.  S.  v.  National  Bank  (0. 
G.  1896)  73  Fed.  379,  381;  Natioiud 
Bank  of  Commerce  v.  Wade  (C.  G. 
1897)  84  Fed.  10,  12;  Hulitt  v.  BeU 
(C.  C.  1898)  85  Fed.  98,  99;  In  re 
Headley  (D.  C.  1899)  97  Fed.  765. 


§  9662.  (Act  May  1,  1886,  c.  73,  §  2.)  Change  of  name  or  location. 
Any  national  banking  association  may  change  its  name  or  the 
place  where  its  operations  of  discount  and  deposit  are  to  be  car- 
ried on,  to  any  other  place  within  the  same  State,  not  more  than  thir- 
ty miles  distant  with  the  approval  of  the  Comptroller  of  the  Cur- 
rency, by  the  vote  of  shareholders  owning  two-thirds  of  the  stock 
of  such  association.  A  duly  authenticated  notice  of  the  vote  and  of 
the  new  name  or  location  selected  shall  be  sent  to  the  office  of  the 
Comptroller  of  the  Currency ;  but  no  change  of  name  or  location  shall 
be  valid  until  the  Comptroller  shall  have  issued  his  certificate  of  ap- 
proval of  the-  same.    (24  Stat.  18.) 

This  section  and  the  two  sections  next  following  were  part  of  an  act  en- 
titled "An  act  to  enable  national  banking  associations  to  increase  their  cap- 
ital stock  and  to  change  their  names  or  locations." 

Section  1  of  the  act,  authorizing  increase  of  the  capital  stock  of  such  banki^ 
is  set  forth  post,  $  9680. 

Notes  of  Deoisions 


Change  of  lecation<— VHiere  a  nation- 
al bank  located  in  a  suburb  outside  the 
corporate  limits  of  Oklahoma  City,  hav- 
ing a -population  of  not  to  exceed  3,- 
000,  was  chartered  with  a  capital  of 
$25,000,  and,  after  the  suburb  had  been 
included  in  the  city,  the  Comptroller  re- 
fused permission  to  move  the  bank's 
place  of  business  into  the  business  sec- 
tion of  the  city  unless  it  increased  its 
capital  to  at  least  $200,000  and  agreed 
to  comply  with  the  law  regulating  re- 
serves in  reserve  cities,  of  which  Okla- 


homa City  was  one,  the  alteration  of 
the  city's  boimdaries  did  not  entitle  the 
bank  to  so  remove  without  compliance 
with  the  Comptroller's  conditions,  and, 
it  having  removed  without  fulfilling  such 
conditions,  the  Comptroller  was  enti- 
tled to  maintain  a  suit  for  the  forfei- 
ture of  its  charter.  First  Nat.  Bank 
V.  Murray  (1914)  212  Fed.  140,  128  a 
C.  A.  652. 

Cited  without  definite  applicatloi, 
Fritts  V.  Pahner  (1889)  10  Sup.  Ct 
93,  95,  132  U.  S.  282,  33  L.  Ed.  317. 


§  9663.  (Act  May  1,  1886,  c.  73,  §  3.)     Effect  of  change  of  name 
on  debts,  liabilities,  etc. 
AH  debts,  liabilities,  rights,  provisions,  and  powers  of  the  associa- 
tion under  its  old  name  shall  devolve  upon  and  inure  to  the  associa- 
tion under  its  new  name.    (24  Stat.  19.) 

§  9664.  (Act  May  1,  1886,  c.  73,  §  4.)  Liabilities  and  suits  not  af- 
fected by  change  of  name. 
Nothing  in  this  act  contained  shall  be  so  construed  as  in  any 
manner  to  release  any  national  banking  association  under  its  old 
name  or  at  its  old  location  from  any  liability,  or  affect  any  action 
or  proceeding  in  law  in  which  said  association  may  be  or  become  a 
party  or  interested.    (24  Stat.  19.)  • 

§  9665.  (Act  July  12,  1882,  c.  290,  §  1.)  Extension  of  period  of 
corporate  succession. 
Any  national  banking  association  organized  under  the  acts  of  Feb- 
ruary twenty-fifth,  eighteen  hundred  and  sixty-three,  June  third,  eight- 
een hundred  and  sixty-four,  and  February  fourteenth,  eighteen  hun- 
dred and  eighty,  or  under  sections  fifty-one  hundred  and  thirty-three, 
fifty-one  hundred  and  thirty-four,  fifty-one  hundred  and  thirty-five, 
fifty-one  hundred  and  thirty-six,  and  fifty-one  hundred  fifty-four 
of  the  Revised  Statutes  of  the  United  States,  may,  at  any  time  with- 
in the  two  years  next  previous  to  the  date  of  the  expiration  of  its 
corporate  existence  under  present  law,  and  with  the  approval  of  the 
Comptroller  of  the  Currency,  to  be  granted,  as  hereinafter  provided, 
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extend  its  period  of  succession  by  amending  its  articles  of  association 
for  a  term  of  not  more  than  twenty  years  from  the  expiration  of  the 
period  of  succession  named  in  said  articles  of  association,  and  shall 
have  succession  for  such  extended  period,  unless  sooner  dissolved 
by  the  act  of  shareholders  owning  two-thirds  of  its  stock,  or  unless 
its  franchise  becomes  forfeited  by  some  violation  of  law,  or  unless 
hereafter  modified  or  repealed.    (22  Stat.  162.) 

This  was  the  first  section  of  the  Currency  Act  of  18S2,  entitled  "An  act  to 
enable  national-banking  associations  to  extend  their  corporate  existence,  and 
for  other  purposes." 

Sections  2-7  of  the  act  are  set  forth  post,  §$  9666-9671. 

Section  8  of  the  act,  relating:  to  the  amount  of  bonds  deposited  as  security 
for  circulating  notes  and  to  reduction  of  amount  and  retirement  of  such  notes, 
is  set  forth  post,  S  9708. 

Section  9  of  the  act,  providing  for  withdrawal  of  circulating  notes  on  the  de- 
posit of  lawful  money,  and  the  withdrawal  qt  bonds  held  as  security  therefor, 
is  set  forth  post,  §  9709. 

Section  10  of  the  act  repealed  "K.  S.  (f  6171,  5176,  and  prescribed  and  reg- 
ulated the  issue  of  circulating  notes.  It  was  superseded  by  Act  March  14, 
1900,  c.  41,  {  12,  post,  !  9713. 

Section  11  of  the  act,  provided  for  the  exchange,  for  outstanding  three  and 
one-half  );>er  cent  bonds  of  the  United  States,  of  three  per  cent  bonds.  It  is 
omitted  as  temporary  and  executed. 

Section  12  of  the  act,  authorizing  the  issue  of  gold  certificates  upon  the  de- 
posit of  gold  coin,  is  set  forth  ante,  S  6566. 

Section  13  of  the  act,  providing  for  the  punishment  of  bank  officers,  etc.,  for 
falsely  certifying  checks,  is  set  forth  post,  §  9771. 

Section  14  of  the  act,  reserving  to  Congress  power  to  amend,  etc.,  or  repeal 
this  and  acts  of  which  it  is  amendatory,  is  set  forth  post,  S>  9672. 

Act  Feb.  25,  1863,  c.  58,  12  Stat.  665,  mentioned  in  this  section,  was  repeal- 
ed by  the  National  Bank  Act  of  June  3,  1864,  c  106,  13  Stat  99,  also  men- 
tioned therein,  which  was  incorporated  into  this  Title  of  the  Revised  Statutes. 
See  notes  to  Act  June  20, 1874,  c.  343,  §  3,  ante,  i  9657. 

Act  Feb.  14,  1880,  c.  25,  also  mentioned  in  this  section,  is  set  forth  post,  § 
9727. 

The  Comptroller  of  the  Currency  was  authorized  to  extend,  under  the  provi- 
sions of  this  act,  for  a  further  period  of  20  years,  the  charter  of  any  national 
banking  association  extended  under  the  provisions  of  this  act,  by  Act  April  12, 
1902,  c.  503,  post,  !  9673. 

Notes  of  Decisions 

Opinion   under  former  statute^— See  Cooper  (1887)  7  Sup.  Ct  777,  120  U. 

(1882)  17  Op.  Atty.  Gen.  288.  S.  778,  30  L.  Ed.  816;    Scott  v.  De- 
Cited     without     definite    application,  weese  (1901)  21  Sup.  Ct  585,  181  U. 

Leather  Manufacturers'  Nat'l  Bank  v.  S.  202,  45  L.  Ed.  822. 

§  9666.  (Act  July  12,  1882,  c.  290,  §  2.)     Procedure. 

Such  amendment  of  said  articles  of  association  shall  be  author- 
ized by  the  consent  in  writing  of  shareholders  owning  not  less 
than  two-thirds  of  the  capital  stock  of  the  association;  and  the 
board  of  directors  shall  cause  such  consent  to  be  certified  under 
the  seal  of  the  association,  by  the  president  or  cashier,  to  the  Comp- 
troller of  the  Currency,  accompanied  by  an  application  made  by  the 
president  or  cashier  for  the  approval  of  the  amended  articles  of  asso- 
ciation by  the  Comptroller ;  and  such  amended  articles  of  association 
shall  not  be  valid  until  the  Comptroller  shall  give  to  such  association 
a  certificate  under  his  hand  and  seal  that  the  association  has  complied 
with  all  the  provisions  required  to  be  complied  with,  and  is  authorized 
to  have  succession  for  the  extended  period  named  in  the  amended 
articles  of  association.    (22  Stat.  162.) 

Notes  of  Decisions 

Certlfloate— Presumption    and    proof,  be    presumed    to    have    accepted    the 

— ^Where  a  national  bank  continued  its  benefit  of  a  certificate  executed  by  the 

existence  and  performed  the  functions  Comptroller   of   a   Currency   extending 

of   such  an   association  after   the   ex-  its    corporate    existence.      Clement   v. 

piration  of  its  original  corporate  exist-  U.   S.  (1906)   149  Fed.  305,  79  C.  O. 

ence  for  a  long  period  of  time,  it  would  A.  243,  writ  of  certiorari  denied  (1907) 
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27  Sup.  Ot  795,  206  U.  S.  562,  51  L. 
Ed.  1189. 

Where  a  certificate  of  the  Comptrol- 
ler of  the  Currency  recited  that  a  cer- 
tain bank  had  complied  with  all  the 
provisions  of  this  act  and  declared  that 
the  bank  was  authorized  to  have  suc- 
cession until  November  21,  1908,  such 
certificate  was  conclusive  evidence,  in 


a  prosecution  of  the  president  of  the 
bank  for  violating  the  national  bank  act, 
of  a  compliance  by  the  bank  with  all 
necessary  conditions  precedent  to  the 
extension  of  its  charter.    Id. 

Cited  without  deflnlte  applieatioii, 
Leather  Manufacturers'  Nat  Bank  v. 
Cooper  (1887)  7  Sup.  Ot  777,  120  U. 
S.  778,  30  L.  Ed.  816. 


§  96^7.  (Act  July  12,  1882,  c.  290,  §  3.)  Examination  and  issue 
of  certificate  of  approval  by  Comptroller. 
Upon  the  receipt  of  the  application  and  certificate  of  the  associa- 
tion provided  for  in  the  preceding  section,  the  Comptroller  of  the 
Currency  shall  Cause  a  special  examination  to  be  made,  at  the  ex- 
pense of  the  association,  to  determine  its  condition;  and  if  after 
such  examination  or  otherwise,  it  appears  to  him  that  said  associa- 
tion is  in  a  satisfactory  condition,  he  shall  grant  his  certificate  of  ap- 
proval provided  for  in  the  preceding  section,  or  if  it  appears  that  the 
condition  of  said  association  is  not  satisfactory,  he  shall  withhold 
such  certificate  of  approval.    (22  Stat.  163.) 

§  9668.  (Act  July  12,  1882,  c.  290,  §  4.)  Corporate  powers  upon 
extension  of  period  of  succession;  jurisdicticm  of  suits  by  or 
against  national  banks. 

Any  association  so  extending  the  period  of  its  succession  shall  con- 
tinue to  enjoy  all  the  rights  and  privileges  and  immunities  granted 
and  shall  continue  to  be  subject  to  all  the  duties,  liabilities,  and  re- 
strictions imposed  by  the  Revised  Statutes  of  the  United  States  and 
other  acts  having  reference  to  national  banking  associations,  and  it 
shall  continue  to  be  in  all  respects  the  identical  association  it  was 
before  the  extension  of  its  period  of  succession :  Provided,  however, 
That  the  jurisdiction  for  suits  hereafter  brought  by  or  against  any 
association  established  under  any  law  providing  for  national-banking 
associations,  except  suits  between  them  and  the  United  States,  or  its 
officers  and  agents,  shall  be  the  same  as,  and  not  other  than,  the 
jurisdiction  for  suits  by  or  against  banks  not  organized  under  any 
law  of  the  United  States  which  do  or  might  do  banking  business 
where  such  national-banking  association  may  be  doing  business  when 
such  suits  may  be  begun:  And  all  laws  and  parts  of  laws  of  the 
United  States  inconsistent  with  this  proviso  be,  and  the  same  are 
hereby,  repealed.     (22  Stat.  163.) 

Provisioiis  relating  to  the  citizenship  of  national  banks  for  purposes  of  ac- 
tions by  or  against  them,  and  to  the  jurisdiction  of  the  district  courts  of 'suits 
against  national  banks,  etc.,  were  made  by  Jud.  Code,  ft  24,  par.  16,  ante,  i 
©01(16). 

Notes  of  Deoisiona 


Construotion  and  operation  of  provl- 
so^^For  other  provisions  as  to  the  ju- 
risdiction of  suits  by  or  against  national 
banking  associations,  s^e  notes  under 
{  991(16),  ante. 

Act  Aug.  18,  1888,  c.  866,  §  4,  was 
intended  to  displace  and  be  a  substi- 
tute for  the  proviso  of  this  section. 
George  v.  WaUace  (1904)  135  Fed. 
286,  68  O.  C.  A.  40,  affirmed  (1906) 
26  Sup.  Ot.  495,  201  U.  S.  230,  50  L. 
Ed.  738,  and  (1906)  26  Sup.  Ct.  498, 
201  U.  S.  244,  50  L.  Ed.  742.  But  has 
been  held  not  to  supersede  it.  Levi- 
tan  V.  Houghton  Nat.  Bank  (Mich. 
1913)  140  N.  W.  1019. 

^uits  against  private  persons  after 
a  national  bank  has  been  found  to  be 
insolvent,  and  for  the  exclusive  benefit 
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of  its  creditors,  by  a  receiver,  do  not 
come  within  this  proviso.  Price  v.  Ab- 
bott (C.  C.  1883)  17  Fed.  506.  Its 
object  was  to  deprive  the  United  States 
courts  of  jurisdiction  of  cases  by  or 
against  national  banks  in  all  cases 
where  state  banks  or  banks  organized 
under  state  laws  could  not  likewise 
sue  or  be  sued  in  United  States  conrts. 
Id.  It  refers  only  to  suits  brought 
after  its  passage.  First  Nat  Bank  v. 
Morgan  (1889)  10  Sup.  Ct  37,  132  U. 
S.  141,  33  L.  Ed.  282;  Morgan  v.  First 
Nat  Bank  (1885)  98  N.  G.  352.  And 
relates  to  the  jurisdiction  of  state,  aot 
federal,  courts  in  actions  by  or 
against  national  banks.  Levitan  v< 
Houghton  Nat  Bank  (1918)  140  N.  W. 
1019,  174  Mich.  566. 
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The  clause  of  section  9834,  post, 
forbidding  state  courts  to  grant  pre- 
liminary injunctions  against  national 
banks,  was  not  repealed  by  this  section, 
nor  by  Act  Aug.  13,  1888,  c.  866,  {  4, 
declaring  them,  for  the  purpose  of  suit, 
citizens  of  their  respective  states,  and 
federal  jurisdiction  so  far  %he  same  for 
them  as  for  individuals.  Freeman  Mfg. 
Go.  of  North  Adams  v.  National  Bank 
of  the  RepubUc  (1894)  160  Mass.  398, 
85  N.  B.  865. 

An  application  by  a  stockholder  of  a 
national  bank,  who  has  lost  her  certifi- 
cate of  stock,  for  the  issuance  of  a  new 
one,  held  to  be  a  "suit'*  within  this  sec- 
tion. In  re  Hayt  (1902)  79  N.  Y.  S. 
845,  39  Misc.  Rep.  350. 

In  an  action  by  a  national  bank  be- 
fore a  state  court  to  collect  an  indebt- 
edness, defendant  set  up  a  counterclaim 
founded  on  usury.  Held,  that  under 
this  section  the  defense  was  a  proper 
one.  Wachovia  Nat.  Bank  v.  Ireland 
(1898)  29  S.  E.  835,  122  N.  C.  571. 

—  Jurlsdlotlon  in  generals— Actions, 
local  in  their  nature,  may  be  maintain- 
ed in  the  proper  state  court  against  a 
national  banking  association  in  a  coun- 
ty or  a  city  other  than  that  where  it  is 
established.  Casey  v.  Adams  (1880) 
102  U.  S.  06,  26  L.  Ed.  52. 

To  give  the  supreme  court  jurisdic- 
tion to  review  the  decision  of  a  state 
supreme  court  under  the  banking  act, 
the  plaintiff  in  error  must  be  by  the 
judgment  below  denied  some  right,  ti- 
tle, or  immunity  specially  claimed  un- 
der said  act,  and  such  claim  must  be 
for  himself,  and  not  for  a  third  person, 
in  whose  title  he  has  no  interest  Mil- 
ler V.  National  Bank  of  Lancaster 
(1883)  106  U.  S.  542,  1  Sup.  Gt  536, 
27  L.  Ed.  289. 

A  judgment  of  a  state  court  award- 
ing a  bank  possession  of  land  held  not 
to  deny  to  plaintiff  in  error,  ousted 
from  possession,  any  "title,  right,  priv- 
ilege, or  immunity,"  and  a  writ  of  er- 
ror would  not  lie  to  the  supreme  court. 
Id. 

A  federal  court  has  no  jurisdiction  of 
a  suit  by  a  stockholder  against  the  bank 
and  its  officers  and  directors,  all  of 
whom  are  residents  of  the  same  state, 
to  compel  collection  of  a  note  due  the 
bank,  and  payment  to  the  bank  by  the 
directors  of  sums  lost  by  their  illegal 
conduct.  Whittemore  v.  Amoskeag 
Nat  Bank  (1890)  10  Sup.  Ct  592,  134 
TJ.  S.  527,  33  L.  Ed.  1002,  reversing  de- 
cree (C.  O.  1885)  26  Fed.  819. 

Banks  cannot  sue  or  be  sued  in  the 
federal  courts,  except  where  the  suit  is 
based  on  the  diversity  of  citizenship  of 
the  parties.  Petri  v:  Commercial  Nat 
Bank  (1892)  12  Sup.  Ct  325,  142  U. 
S.  644,  35  L.  Ed.  1144;  Ez  parte  Jones 
(1897)  17  Sup.  Ct  222,  164  U.  S.  691, 
41  L.  Ed.  601. 

A  suit  in  a  federal  court  by  a  na- 
tional bank  located  in  anothier  state, 
will  not  lie  where  declaration  fails  to 
show  diverse  citizenship,  and  the  rec- 
ord   nowhere    supplies    the    omission. 


Thomas  v.  National  Bank  of  D.  O.  Mills 
(1901)  106  Fed.  438,  45  C.  C.  A.  407. 

A  suit  which  may  be  brought  in  a 
federal  Circuit  Court  by  or  against  a 
citizen  of  a  state,  because  it  arises  im- 
der  the  Constitution,  laws  or  treaties 
of  the  United  States,  may,  for  the  same 
reason,  be  brought  in  such  court  by  or 
against  a  national  bank  located  in  the 
same  state,  notwithstanding  this  act. 
George  v.  Wallace  (1904)  135  Fed.  286, 
68  C.  C.  A  40,  decree  affirmed  Wyman 
T.  Wallace  (1906)  26  Sup.  Ct  495,  201 
U.  S.  230,  50  L.  Ed.  738,  and  Frenzer 
T.  Same  (1906)  26  Sup.  Ct.  498,  201  U. 
S.  244,  50  L.  Ed.  742,  and  Poppleton 
V.  Same  (1906)  26  Sup.  Ct  498,  201  U. 
S.  245,  50  L.  Ed.  743. 

The  jurisdiction  of  the  federal  circuit 
court  on  a  creditors'  bill  against  a  na- 
tional bank,  for  discovery  and  .other  re- 
lief upon  allegations  of  fraud  by  the 
officers,  is  not  superseded  by  the  ap- 
pointment of  a  receiver  by  the  comp- 
troller. McElhenny  v.  First  Nat.  Bank 
(C.  C.  1879)  Fed.  Cas.  No.  8.779. 

A  bank,  attempting  to  sue  in  a  fed- 
eral court  for  a  district  other  than  the 
one  in  which  the  bank  is  established,  is 
subject  to  the  jurisdictional  limits  as 
to  the  amount  in  controversy  in  actions 
by  natural  persons.  St.  Louis  Nat. 
Bank  v.  Brinkman  (C.  C.  1880)  1  Fed. 
45,  47. 

A  national  bank  as  such  is  not  au- 
thorized to  sue  in  a  federal  court  out- 
side the  district  in  which  it  is  located, 
but  a  bank  located  in  one  state  is  au- 
thorized to  sue  a  citizen  in  another  in 
a  United  States  court  held  in  the  dis- 
trict where  the  defendant  resides; 
since,  for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court,  a 
national  bank  will  be  regarded  as  a  citi- 
zen of  the  state  where  it  is  established 
or  located.  St.  Louis  Nat.  Bank  v.  Al- 
len (C.  C.  1881)  5  Fed.  551. 

A  United  States  circuit  court  has  ju- 
risdiction of  an  action  by  a  national 
bank  to  enjoin  the  collection  of  an  ex- 
cessive tax  levied  by  a  county  in  which 
it  is  located;  since  such  suit  involves 
the  construction  and  application  of  sec- 
tion 9784,  post,  giving  a  state  authority 
to  tax  national  banks,  but  providing 
that  such  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  on  other 
moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  state;  which  is  a 
matter  involving  federal  authority. 
Union  Nat  Bank  v.  MiUer  (C.  C.  1883) 
15  Fed.  703. 

This  section  placed  national  and  oth- 
er banks,  as 'to  their  right  to  sue  in  the 
federal  courts,  on  the  same  footing,  and 
consequently  a  national  bank  cannot  sue 
in  such  courts,  unless  the  subject-mat- 
ter involves  an  element  of  federal  ju- 
risdiction.    Id. 

This  act  leaves  suits  brought  by  and 
against  national  banks,  "except  suits 
between  them  and  the  United  States, 
or  its  officers  and  agents,'*  to  the  ju- 
risdiction of  the  state   courts,   unless 
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the  domicile  of  the  parties  is  such  as 
to  sriye  the  federal  court  jurisdiction. 
Price  V.  Abbott  (C.  O.  1883)  17  Fed. 
606. 

A  national  bank  cannot  now  institute 
and  maintain  a   suit  against  residents' 
of  its  own  state  and  judicial  district  in 
United  States  courts.     National  Bank 
V.  Fore  (C.  C.  1885)  25  Fed.  209. 

The  right  of  a  national  bank  to'  make 
use  of  the  United  States  courts  is  not 
A  vested  right,  which  cannot  be  defeat- 
ed by  legislation  subsequent  to  the  act 
giving  the  courts  jurisdiction.  Nation- 
al Bank  v.  Fore  (0.  C.  1885)  25  Fed. 
209,  210. 

Federal  courts  have  jurisdiction  of  an 
action  between  a  national  bank  located 
in  one  state  and  a  citizen  of  another 
state.  First  Nat.  Bank  y.  Forest  (C. 
C.  1889). 40  Fed.  705. 

This  act  does  not  deprive  a  circuit 
court  of  the  United  States  of  the  juris- 
diction conferred  by  prior  statutes  over 
suits  brought  by  receivers  of  such 
banks,  without  regard  to  the  citizenship 
of  the  parties.  Earle  v.  McCartney  (C. 
C.  1901)  109  Fed.  13,  decree  affirmed 
McCartney  v.  Earle  (1902)  115  Fed. 
462.  53  C.  O.  A,  392. 

This  act  deprives  the  federal  courts 
of  jurisdiction  of  suits  by  or  against 
national  banks  by  reason  of  their  na- 
tional incorporation,  leaving  such  juris- 
diction dependent  on  diversity  of  citi- 
zenship alone,  unless  a  federal  question 
is  otherwise  involved.  American  Nat. 
Bank  of  Washington  v.  Tappan  (C.  C. 
1909)  174  Fed.  431,  judgment  affirmed 
(1910)  30  Sup.  Ot.  697,  217  U.  S.  600, 
54  L.  Ed.  897. 

Jurisdiction  of  an  action  on  contract 
against  a  national  bank  is  not  prohibit- 
ed to  a  state  court  of  a  county  other 
than  that  in  which  it  is  situated.  Fres- 
no Nat,  Bank  v.  Superior  Court  (1890) 
83  Cal.  491,  24  Pac.  157. 

National  banks,  like  any  other  corpo- 
rations, and  the  receivers  of  the  same, 
may  sue  and  be  sued  in  the  state  courts 
of  their  domicile.  Adams  v.  Daunis 
(1877)  29  La.  Ann.  315. 

State  courts  have  jurisdiction  to  com- 
pel officers  of  a  national  bank  to  permit 
a  stockholder's  examination  of  its  rec- 
ords and  documents  for  a  proper  piir- 
pose.  Woodworth  v.  Old  Second  Nat. 
Bank  (1908)  117  N.  W.  893,  15  Detroit 
Leg.  N.  773,  154  Mich.  459. 

A  state  court  had  jurisdiction  of  an 
action  for  breach  of  contract  against  a 
national  bank  located  in  another  state. 
Holmes  v.  Wilmington  Nat  Bank 
(1882)  18  S.  C.  31.  44  Ain.  Rep.  558. 

Jurisdiction  of  receiver's  action  to 
enforce  stockholders'  liability  held  not 
taken  away  by  this  act.  Stephens  y. 
Bernays  (D.  C.  1890)  41  Fed.  401. 

See,  also,  notes  under  §  991  (16), 
ante. 

^—  Removal  of  causes.— Since  this 
act,  a  cause  to  which  a  national  bank 
is  a  party  cannot  be  removed  from  a 
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state  to  a  federal  court,  as  a  canse 
arising  under  the  laws  of  the  United 
States,  on  the  mere  ground  that  a  na- 
tional bank  is  a  party,  or  on  the  ground 
alone  that  it  is  a  federal  corporation. 
Leather  Manu&icturers'  Nat.  Bank  ▼. 
Cooper  (1887)  120  U.  S.  778,  7  Sup. 
Ct  777,  30  L.  Ed.  816,  affirming  Coop- 
er V.  Leather  Manufacturers'  Nat  Bank 
(1886)  29  Fed.  161. 

The  effect  of  this  section  was  to  place 
national  banks,  for  jurisdictional  pur- 
poses, on  the  same  footing  as  other 
banking  institutions,  and  to  prevent 
the  removal  of  cases -by  national  banks 
because  of  their  organization  as  federal 
corporations.  Speckert  v.  German  Nat 
Bank  (1899)  98  Fed.  151,  153,  38  G.  G. 
A.  682,  appeal  dismissed  (1901)  21 
Sup.  Ct  688,  181  U.  S.  405,  45  L.  Ed. 
926. 

See,  also,  Gerner  v.  Mosher  (1889) 
58  Neb.  135.  And  see  notes  under  ff 
991  (16)  and  1010,  ante. 

Attachment— No  right  to  at- 
tachment against  a  national  bank  be- 
fore judgment  in  a  suit  in  a  state  court 
is  given  by  this  section.  Van  Reed  v. 
People's  Nat  Bank  (1905)  25  Sup.  Gt 
775,  776,  198  U.  S.  554,  49  L.  Ed.  1161, 
3  Ann.  Cas.  1154,  affirming  judgments 
(1903)  66  N.  E.  16,  173  N.  Y.  314, 105 
Am.  St.  Rep.  666,  and  (1901)  73  N.  Y. 
S.  514,  67  App.  Div.  75. 

Since  any  nonresident  person,  natural 
oY  artificial,  who  brings  attachment  in 
a  local  court,  may  be  sued  in  that  court 
on  his  attachment  bond,  a  national 
bank  cannot  claim  any  exception.  Con- 
tinental Nat  Bank  v.  Folsom  (1887) 
78  Ga.  449.  3  S.  E.  269. 

An  attachment  cannot  be  issued  by  a 
state  court  against  the  property  of  a 
solvent  national  bank  located  in  anoth- 
er state.  McDonald  v.  First  Nat  Bank 
(1891)  41  lU.  App.  36a 

Jurisdiction  under  prior  laws.— See 
Bank  of  United  States  v.  Deveaux 
(1809)  9  U.  S.  (5  Cranch)  85,  3  L.  Ed. 
38;  Osborn  v.  Bank  of  United  States 
(1824)  22  U.  S.  (9  Wheat)  738,  6  L. 
Ed.  204;  Bank  of  United  States  v. 
Planters'  Bank  of  Georgia  (1824)  22 
U.  S.  (9  Wheat)  904,  6  L.  Ed.  244; 
Same  v.  Martin  (1831)  30.  U.  S.  (5 
Pet)  478,  8  L.  Ed.  1D8;  Wilson  Coun- 
ty V.  Third  Nat  Bank  (1880)  103  U. 
S.  770,  26  L.  Ed.  488;  Shoemaker  ▼. 
National  Mechanics'  Bank  (C.  C.  1869) 
Fed.  Cas.  No.  12,801;  Union  Nat  Bank 
V.  Chicago  (O.  C.  1871)  Fed.  Cas.  No. 
14,374;  Cadle  v.  Tracy  (C.  O.  1873) 
Fed.  Cas.  No.  2,279;  First  Nat  Bank 
V.  Douglas  County  (C.  C.  1873)  Fed. 
Cas.  No.  4,809;  Commercial  Nat  Bank 
V.  Simmons  (C.  C.  1876)  Fed.  Cas.  No, 
3,062;  Main  v.  Second  Nat  Bank  (D. 
C.  1874)  Fed.  Cas.  No.  8,976. 

Cited  without  definite  application, 
Schuyler  Nat  Bank  v.  Bollong  (1893) 
14  Sup.  Ct  24,  25,  150  U.  S.  85,  37 
L.  Ed.  lOOa 
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§  9669.  (Act  July  12,  1882,  c.  290,  §  5.)  Withdrawal  of  dissenting 
shareholders. 
When  any  national-banking  association  has  amended  its  arti- 
cles of  association  as  provided  in  this  act,  and  the  Comptroller 
has  granted  his  certificate  of  approval,  any  shareholder  not  assenting 
to  such  amendment  may  give  notice  in  writing  to  the  directors,  with- 
in thirty  days  from  the  date  of  the  certificate  of  approval,  of  his  desire 
to  withdraw  from  said  association,  in  which  case  he  shall  be  entitled 
to  receive  from  said  banking  association  the  value  of  the  shares  so 
held  by  him,  to  be  ascertained  by  an  appraisal  made  by  a  committee 
of  three  persons,  one  to  be  selected  by  such  shareholder,  one  by  the 
directors,  and  the  third  by  the  first  two ;  and  in  case  the  value  so  fixed 
shall  not  be  satisfactory  to  any  such  shareholder,  he  may  appeal  to 
the  Comptroller  of  the  Currency,  who  shall  cause  a  reappraisal  to 
be  made,  which  shall  be  final  and  binding;  and  if  said  reappraisal 
shall  exceed  the  value  fixed  by  said  committee,  the  bank  shall  pay 
the  expenses  of  said  reappraisal,  and  otherwise  the  appellant  shall 
pay  said  expenses;  and  the  value  so  ascertained  and  determined 
shall  be  deemed  to  be  a  debt  due,  and  be  forthwith  paid,  to  said  share- 
holder from  said  bank ;  and  the  shares  so  surrendered  and  appraised 
shall,  after  due  notice,  be  sold  at  public  sale,  within  thirty  days  after 
the  final  appraisal  provided  in  this  section:  Provided,  That  in  the 
organization  of  any  banking  association  intended  to  replace  any  ex- 
isting banking  association,  and  retaining  the.  name  thereof,  the  hold- 
ers of  stock  in  the  expiring  association  shall  be  entitled  to  preference 
in  the  Vlotment  of  the  shares  of  the  new  association  in  proportion 
to  the  number  of  shares  held  by  them  respectively  in  the  expiring 
association.    (22  Stat.  163.) 

Notes  of  DeoiflioiiB 


Withdrawal  of  shareholder.— A  ehare- 
holder  ceases  to  be  such  on  giving  no- 
tice of  withdrawal  within  the  required 
time.  Kimball  v.  Apsey  (1908)  164 
Fed.  830,  90  C.  C.  A.  634,  judgment  af- 
firmed Apsey  V.  Kimball  (1.911)  31 
Sup.  Ct.  695,  221  U.  S.  614,  55  L.  Ed. 
834. 

Shareholder  of  national  bank,  who 
gave  written  notice  at  expiration  of  its 
charter  of  her  desire  to  withdraw,  held 
not  entitled  to  dividend  declared  after 
such  notice,  the  greater  part  of  which 
had  been  earned  while  she  was  a  share- 
holder. Smith  V.  Phillips  Nat.  Bank 
(Me.  1915)  96  A.  217. 

Shareholder's  demand  for  and  accept- 
ance of  dividend  declared  by  national 
bank  after  her  notice  of  withdrawal 
held  a  waiver  of  her  wlthdrawaL    Id. 

— -  Appraisement. — A  committee  ap- 
pointed to  appraise  the  value  of  the 
shares  of  shareholders  may  amend  a 
mere  clerical  error  in  their  award  at 
any  time  before  appeal  therefrom  to 
the  comptroller  of  the  currency,  al- 
though the  shareholder  has  been  noti- 
fied of  the  award,  and  has  accepted  it 
in  its  original  form.  First  Nat.  Bank 
V.  Brenneman  (1886)  114  Pa.  St.  315, 
7  Atl.  910. 

Liability  after  withdrawal.— Share- 
holders in  a  national  bank  which  has 
extended  its  corporate  existence,  con- 
formably to  this  act,  ceased  to  be  such 
upon    the    expiration    of    the    original 


term  of  the  bank's  corporate  life,  and 
therefore  could  not  thereafter  be 
chargeable  with  personal  liability  for  its 
debts,  where  they  took  the  steps  re- 
quired of  nonassenting  stockholders,  by 
giving  notice  of  a  desire  to  withdraw, 
and  by  appointing  an  appraiser  to  ob- 
tain a  valuation  of  their  shares.  Ap- 
sey V.  Kimball  (1911)  31  Sup.  Ct.  695, 
698,  221  U.  S.  514,  55  L..  Ed.  834,  af- 
firming judgments  Same  v.  Whittemore 
(1908)  85  N.  E.  91,  199  Mass.  65,  and 
Kimball  v.  Apsey  (1908)  164  Fed.  830, 
90  C.  C.  A.  634. 

Where  a  stockholder  in  a  national 
bank  served  notice  of  withdrawal  on  a 
.renewal  of  its  charter,  as  required  by 
this  section,  appointed  an  appraiser  on 
his  behalf  and  took  all  reasonable  steps 
to  obtain  an  appraisal  of  and  payment 
for  his  shares  as  therein  provided,  and 
thereafter  refused  to  accept  dividends 
on  his  stock,  he  cannot  be  held  liable 
for  an  assessment,  made  on  the  subse- 
quent insolvency  of  the  bank,  on  the 
ground  of  estoppel,  although  through  a 
failure  of  duty  on  the  part  of  the  bank 
and  its  officers  no  appraisal  was  made, 
and  his  name  was  retained  on  the 
stockbook,  and  because  of  such  failure 
to  act  his  certificate  of  stock  had  not 
been  actually  surrendered.  Kimball  v. 
Apsey  (1908)  164  Fed.  830,  90  0.  0.  A. 
634,  affirmed  Apsey  v.  Kimball  (1911) 
31  Sup.  Ct.  695,  221  U.  S.  514,  55  L. 
Ed.  834. 
Where  defendant  within  30  days  after 
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Whittemore  (1908)  85  N.  E.  91,  199 
Mass.  65.  It  was  not  material  that  de- 
fendant in  the  meantime  had  retained 
possession  of  the  stock  certificates, 
which  she  was  not  required  to  surren- 
der until  payment  of  their  appraised 
value,  nor  that  dividends  declared  on 
such  stock  were  credited  to  her  ac- 
count on  her  refusal  to  accept  the 
same.    Id. 


the  extension  of  the  charter  of  a  na- 
tional bank  gave  notice  of  her  election 
to  .withdraw,  the  appraisers  failing  for 
a  Uttle  less  than  two  years  to  act,  be- 
fore the  failure  of  the  bank,  defendant 
having  in  the  meantime  refused  to  ac- 
cept dividends  or  act  as  a  stockholder, 
she  was  a  creditor,  and  not  a  stock- 
holder, of  the  bank,  and  was  not  liable 
for  assessments  levied  on  the  stock 
previously   owned   by   her.     Apsey   v. 

§  9670.  (Act  July  12,  1882,  c.  290,  §  6.)  Redemption  of  circulat- 
ing notes  issued  prior  to  extension  of  period  of  succession. 
The  circulating  notes  of  any  association  so  extending  the  period 
of  its  succession  which  shall  have  been  issued  to  it  prior  to  such 
extension  shall  be  redeemed  at  the  Treasury  of  the  United  States, 
as  provided  in  section  three  of  the  act  of  June  twentieth,  eighteen 
hundred  and  seventy-four,  entitled  "An  act  fixing  the  amount  of 
United  States  notes,  providing  for  redistribution  of  national-bank 
currency,  and  for  other  purposes,"  and  such  notes  when  redeemed 
shall  be  forwarded  to  the  Comptroller  of  the  Currency,  and  destroyed 
as  now  provided  by  law ;  ^nd  at  the  end  of  three  years  from  the  date 
of  the  extension  of  the  corporate  existence  of  each  bank  the  associa- 
tion so  extended  shall  deposit  lawful  money  with  the  Treasurer  of 
the  United  States  sufficient  to  redeem  the  remainder  of  the  circula- 
tion which  was  outstanding  at  the  date  of  its  extension,  as  provided 
in  sections  fifty-two  hundred  and  twenty-two,  fifty-two  hundred  and 
twenty-four,  and  fifty-two  hundred  and  twenty  five  of  the  Revised 
Statutes;  and  any  gain  that  may  arise  from  the  failure  to  present 
such  circulating  notes  for  redemption  shall  inure  to  the  benefit  of 
the  United  States ;  and  from  time  to  time,  as  such  notes  are  redeem- 
ed or  lawful  money  deposited  therefor  as  provided  herein,  new  cir- 
culating notes  shall  be  issued  as  provided  by  this  act,  bearing  such 
devices,  to  be  approved  by  the  Secretary  of  the  Treasury,  as  shall 
make  them  readily  distinguishable  from  the  circulating  notes  hereto- 
fore issued:  Provided,  however.  That  each  banking  association 
which  shall  obtain  the  benefit  of  this  act  shall  reimburse  to  the  Treas- 
ury the  cost  of  preparing  the  plate  or  plates  for  such  new  circulating 
notes  as  shall  be  issued  to  it.    (22  Stat.  163.) 

Act  June  20,  1874,  c.  843,  {  3,  mentioned  in  this  section,  relating  to  the  re- 
demption of  circulating  notes,  is  set  forth  post,  §  9751. 

The  method  of  destroying  bank  notes  by  burning,  as  provided  in  R.  S.  SI 
5184,  5226,  was  superseded  by  Act  June  23,  1874,  c.  455,  §  1,  ante,  §  6560, 
requiring  aU  bank  notes,  etc.,  to  be  macerated  instead  of  burned. 

§  9671.  (Act  July  12,  1882,  c.  290,  §  7.)     Dissolution  of  banks  not 
extending  period  of  succession. 

National-banking  associations  whose  corporate  existence  has  expired 
or  shall  hereafter  expire,  and  which  do  not  avail  themselves  of  the 
provisions  of  this  act,  shall  be  required  to  comply  with  the  provi- 
sions of  sections  fifty-two  hundred  and  twenty  one  and  fifty-two 
hundred  and  twenty-two  of  the  Revised  Statutes  in  the  same  man- 
ner as  if  the  shareholders  had  voted  to  go  into  liquidation,  as  pro- 
vided in  section  fifty-two  hundred  and  tMjenty  of  the  Revised  Stat- 
utes; and  the  provisions  of  sections  fifty-two  hundred  and  twen- 
ty-four and  fifty-two  hundred  and  twenty-five  of  the  Revised  Statutes 
shall  also  be  applicable  to  such  associations,  except  as  modified  by 
this  act;  and  the  franchise  of  such  association  is  hereby  extended 
for  the  sole  purpose  of  liquidating  their  affairs  until  such  affairs  are 
finally  closed.     (22  Stat.  164.) 

Notes  of  Deoisioiu 

Corporation  oontinued  to  olose  af-  bank  whose  charter  had  expired  had.no 
fairs.— An    objection    that    a    national      corporate  existence  for  the  purpose  of 
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being  sued  by  a  stockholder  aiid  cestui 
que  trust  of  a  special  trust  fund  for  the 
appointment  of  a  receiver  is  without 
merit,  under  this  section.  Cogswell  v. 
Second  Nat.  Bank  (1903)  56  A.  574,  76 
Conn.  252. 

A  bank  may,  after  the  expiration  of 
its  charter,  continue  under  its  corpo* 
rate  name  the  prosecution  of  suits 
brought  by  it  before  the  expiration  of 
its  corporate  «%xi8tence.  City  of  Louis- 
viUe  V.  Bank  of  United  States  (1842) 
42  Ky.  (3  B.  Mon.)  138. 


National  banking  association  held  en- 
titled to  continue  to  elect  officers  and 
directors  for  the  purpose  of  effecting 
the  liquidation.  Richards  v.  Attlebor- 
ough  Nat.  Bank  (1889)  148  Mass.  187, 
19  N.  E.  363,  1  L.  R.  A.  781. 
'A  national  bank,  after  expiration  of 
the  time  limit  of  its  charter,  continues 
to  exist  as  a  person  in  law,  capable  of 
suing  and  being  sued,  until  its  affairs 
are  completely  settled.  Farmers'  Nat. 
Bank  v.  Backus  (1898)  77  N.  W.  142, 
74  Minn.  264. 


§  9672.  (Act  July  12,  1882,  c.  290,  §  14.)     Reservation  of  power  to 
amend,  alter  or  repeal  act. 

Congress  may  at  any  time  amend,  alter,  or  repeal  this  act  and  the 

acts  of  which  this  is  amendatory.     (22  Stat.  166.) 

This  was  the  last  section  of  the  Currency  Act  of  1882,  cited  above. 
See  notes  to  section  1  of  the  act,  ante,  |  9665,  and  references  therein  to  the 
other  sections  of  the  act. 

§  9673.  (Act  April  12,  1902,  c.  503.)     Additional  extension  of  pe- 
riod of  corporate  succession. 

The  Comptroller  of  the  Currency  is  hereby  authorized,  in  the  man- 
ner provided  by,  and  under  the  conditions  and  limitations  of,  the  Act 
of  July  twelfth,  eighteen  hundred  and  eightyrtwo,  to  extend  for  a 
further  period  of  twenty  years  the  charter  of  any  national  banking 
association  extended  under  said  Act  which  shall  desire  to  continue 
its  existence  after  the  expiration  of  its  charter.     (32  Stat.  102.) 

This  was  an  act  entitled  *'An  act  to  provide  for  the  extension  of  the  charters 
of  national  banks." 

The  Currency  Act  of  July  12,  1882,  c.  290,  mentioned  in  this  act,  is  set  forth 
or  referred  to  ante,  §|  9665-0672. 

§  9674.  (R.  S.  §  5137.)     Power  to  hold  real  property. 

A  national  banking  association  may  purchase,  hold,  and  convey  real 
estate  for  the  following  purposes,  and  for  no  others : 

First.  Such  as  shall  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its  business. 

Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith. by  way  of 
security  for  debts  previously  contracted. 

Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings. 

Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments,  de- 
crees, or  mortgages  held  by  the  association,  or  shall  purchase  to  se- 
cure debts  due  to  it. 

But  no  such  association  shall  hold  the  possession  of  any  real  estate 
under  mortgage,  or  the  title  and  possession  of  any  real  estate  pur- 
chased to  secure  any  debts  due  to  it,  for  a  longer  period  than  five 
years. 

Act  June  3,  1864,  c.  106,  f  28,  13  Stat  107. 

Notes  of  Deoisiona 


Dealings  In  realty  In  general.— See 
note  under  |  9661,  ante,  ''Incidental 
powers— Power  to  repair  and  sell  real- 
ty." 

The  want  of  authority  of  a  national 
bank  to  become  the  absolute  owner,  in 
satisfaction  of  a  debt,  of  shares  rep- 
resented by  transferable  certificates  in 
a  partnership  formed  to  purchase,  im- 
prove, divide  into  lots,  and  sell  a  lease- 
hold, is  a  valid  defense  to  an  action 
against  it  founded  upon  its  liability  for 
the  partnership  debts.  Merchants'  Nat. 
Bank  of  Cincinnati  v.  Wehrmann  (1906) 


26  Sup.  Ct  613,  202  U.  S.  295,  50  L. 
Ed.  1036. 

Validity  of  bank's  acquisition  of  reai- 
ty^^A  national  bank  may  hold  real  es- 
tate actually  purchased  for  security  of 
the  debt,  although  in  excess  thereof. 
IVIapes  V.  Scott  (1878)  88  El.  352;  Lib- 
by  V.  Union  Nat.  Bank  (1881)  99  111. 
622;  Upton  v.  National  Bank  of  South 
Reading  (1876)  120  Mass.  153. 

Where  a  national  bank,  in  order  to 
secure  the  same  debt,  purchases  other 
real  estate  not  mortgaged  to  it,  it  does 
not  affect  the  title  to  the  land  it  was 
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authorized  to  purchase.  Reynolds  y. 
Crawfordsville  First  Nat  Bank  (1884) 
5  Sup.  Ct.  213,  217,  112  U.  S.  405,  28 
li.  Kd.  733. 

Where  a  national  bank  has  lawfully 
acquired  an  interest  in  real  property,  in 
satisfaction  of  a  debt,  it  may  purchase 
other  undivided  interests  therein  or  in- 
cumbrances existing  thereon,  provided 
such  action  is  necessary  to  enable  it  to 
manage  or  dispose  of  the  property  to 
better  advantage.  Cockrill  v.  Abeles 
(1898)  86  Fed.  505,  30  C.  O.  A.  223. 

A  purchase  of  real  estate  by  a  nation- 
al bank  for  a  purpose  other  than  that 
specified  by  this  section  is  voidable 
only,  and  not  void.  Barron  v.  McKin- 
non  (1912)  196  Fed.  933,  116  C.  C.  A* 
483;  Baker  v.  Schofield  (1915)  221 
Fed.  322,  136  C.  C.  A.  320,  affirming 
decree  Schofield  v.  Baker  (D.  C.  1914) 
212  Fed.  504. 

National  banks  may  hold  real  estate 
security  acquired  by  subrogation  from 
a  holder  of  a  negotiable  note.  Math- 
ews V.  Abbott  (D.  O.  1878)  Fed.  Cas. 
No.  9,276. 

A  national  bank  lawfully  owning  up- 
lands, and  thereby  having  under  state 
laws  a  preference  right  to  purchase 
tidelands  of  the  state,  may  purchase 
tidelands,  and  receiver  acquiring  tide- 
lands  with  the  approval  of  the  Comp- 
troller of  the  Currency  may  not  chal- 
lenge the  right  to  acquire  the  same, 
and  his  holding  can  be  questioned  only 
by  the  government.  Schofield  y.  Baker 
(D.  C.  1914)  212  Fed.  504. 

It  is  no  objection  to  a  national  bank's 
holding  real  estate  for  one  of  the  au- 
thorized purposes  that  it  acquired  it  by 
assignment  of  a  certificate  of  purchase 
at  a  sheriff's  sale  on  execution,  and  by 
a  subsequent  deed  from  the  sheriff. 
Turner  v.  First  Nat  Bank  (1881)  78 
Ind.  19. 

Where  a  national  bank  loans  money 
to  enable  the  borrower  to  purchase  land 
at  a  judicial  sale,  a  subsequent  convey- 
ance of  such  land  to  the  bank  is  in  dis- 
charge of  a  debt  previously  contracted. 
Id. 

This  section  does  not  validate  a  con- 
veyance to  a  national  bank  which  is 
prohibited  by  the  statute  of  the  state 
relating  to  insolvency.  Chipman  y.  Mc- 
Clellan  (1893)  159  Mass.  363,  34  N.  E. 
379,  affirmed  (1896)  164  U.  S.  347,  17 
Sup.  Ct  85,  41  L.  Ed.  461. 

In  the  absence  of  affirmative  evidence 
of  some  contravention  of  the  national 
currency  act,  a  national  bank  may  law- 
fully purchase,  hold,  and  convey  real 
estate.  First  Nat.  Bank  y.  Kidd  (1873) 
20  Minn.  234  (GU.  212). 

National  banks  may  hold  and  convey 
such  real  estate  as  they  shall  purchase 
at  sales  under  decrees  and  judgments. 
Wherry  y.  Hale  (1882)  77  Mo.  20. 

National  banks  have  no  power  to  ac- 
quire and  hold  title  to  real  estate,  ex- 
cept for  the  purposes  expressed  in  or 
necessarily  implied  from  their  char- 
ters, and  the  power  to  acquire  and  hold 
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title  to  real  estate  In  trust  merely  is 
not  afioong  the  express  powers,  nor  is 
it  implied  from  the  language  used.  Hall 
v.  Farmers'  &  Merchants'  Bank  (189S) 
145  Mo.  418,  46  S.  W.  1000. 

A  national  bank  may  acquire  the  land 
of  a  debtor  for  the  purpose  of  pro- 
tecting itself  from  loss.  First  Nat 
Bank  of  Kennewick  v.  Conway  (Wash. 
1915)  151  P.  1129.  Thus,  where  it 
has  loaned  money  on  timber  land,  it 
may,  to  protect  itself  and  collect  the 
debt,  purchase  the  land  at  foreclosure 
sale,  and  cut  and  sell  the  timber. 
Roebiing  v.  First  Nat  Bank  (D.  a 
1887)  30  Fed.  744.  And  where  it  holds 
a  second  mortgage  given  to  secure  a 
debt,  it  may  purchase  the  land  at  a 
foreclosure  sale  under  the  first  mort- 
gage. Heath  v.  Second  Nat  Bank 
(1880)  70  Ind.  106. 

Leases  and  improvements.— The  pow- 
er conferred  on  national  banks  by  this 
section  includes  the  power  to  lease  real 
estate  for  such  purpose,  and  a  bank 
does  not  exceed  its  powers  by  leasing 
ground  for  a  term  of  years  under  an 
agreement  with  the  owner  that  it  will 
erect  a  building  thereon  for  its  use, 
providing  it  acts  in  good  faith,  and  for 
the  purpose  of  obtaining  an  eligible  lo- 
cation and  a  suitable  building  in  whidi 
to  conduct  its  business.  Nor  is  it  lim- 
ited to  the  construction  of  a  building 
only  sufficient  for  its  own  use;  but, 
where  it  has  acquired  property  by  pur- 
chase or  lease  for  the  purpose  author- 
ized by  the  statute,  it  may  improve  the 
same  in  any  manner  that  other  prudent 
owners  would  do,  so  as  to  render  it 
most  productive.  Brown  v.  Schleier 
(1902)  118  Fed.  981,  55  C.  C.  A.  475, 
affirming  decree  (C.  C.  1901)  112  Fed. 
577,  which  is  affirmed  (1904)  24  Sup. 
Ct  558,  194  U.  S.  18,  48  L.  Ed.  857. 

A  lease  of  property  by  a  national 
bank  for  99  years  is  not  ultra  vires  and 
void  because  the  term  will  outlast  its 
corporate  life.  Being  authorized  by 
the  statute  to  purchase  real  estate  in 
fee  simple  for  'specified  purposes,  it 
may  acquire  any  lesser  estate  or  inter- 
est which  is  vendible.    Id. 

A  lessor  of  real  estate  to  a  national 
bank  for  a  long  term,  in  which  the  bank 
covenants  to  erect  a  bank  building 
which  shall  become  part  of  the  realty, 
cannot  be  held  accountable  to  the  stock- 
holders or  creditors  of  the  bank  be- 
cause it  may  have  exceeded  its  powers 
by  expending  more  money  in  the  erec- 
tion of  the  building  than  it  was  author- 
ized to  do  under  the  law,  and  more 
than  was  required  by  the  terms  of  the 
lease;  nor  can  such  excessive  expendi- 
ture be  charged  as  a  lien  upon  the 
property  in  favor  of  creditors  after  the 
same  has  passed  into  the  hands  of  the 
lessor.    Id. 

A  contract  by  which  a  national  bank 
leased  ground  for  99  years,  agreeing  to 
pay  a  monthly  rental  therefor,  does  not 
create   an   indebtedness   for    the   lull 
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amoimt  of  the  rental  accruing  during 
the  term.    Id. 

A  national  bank  has  power  to  lease 
property  for  its  occupancy  in  conduct- 
ing its  business  for  a  term  extending 
beyond  the  expiration  of  its  charter, 
even  though  the  lease  is  assignable  only 
by  consent  of  the  lessor.  Weeks  v.  In- 
ternational Trust  Go.  (1903)  125  Fed. 
370,  60  C.  C.  A.  236,  reversing  judg- 
ment International  Trust  Co.  v.  Weeks 
(C.  G.  1902)  116  Fed.  898,  and  writ  of 
error  dismissed  (1904)  Id.  24  Sup. 
Ct.  853,  193  U.  S.  667,  48  L.  Ed.  839. 

Where  a  national  bank  in  flourishing 
condition  had  been  for  many  years  the 
rightful  owner  of  a  lot  improved  by  its 
bank  building,  it  had  power  to  alter 
and  enlarge  the  improvement  thereon 
so  as  to  furnish  better  accommodation 
for  the  bank's  business,  and  at  the 
same  time  provide  offices  which  could 
be  rented  fo  tenants.  Wingert  v.  First 
Nat.  Bank  of  Hagerstown,  Md.  (1909) 
175  Fed.  739,  99  C.  G.  A.  315,  appeal 
dismissed  (1912)  32  Sup.  Gt  391,  223 
U.  S.  670,  56  L.  Ed.  605. 

The  purchase  of  stock,  by  a  national 
bank,  in  a  corporation  one  of  the  ob- 
jects of  which  is  the  improvement  of 
real  estate,  is  not  within  the  inhibition 
upon  national  banks  to  engage  in  the 
improvement  of  real  estate  not  neces- 
sary for  their  own  use.  Western  Imp. 
Go.  V.  Des  Moines  Nat.  Bank  (1897) 
72  N.  W.  657,  103  Iowa,  455. 

A  national  bank  may  acquire  and  hold 
stock  in  a  building  corporation  as  part 
of  a  transaction  for  renting  desirable 
banking  quarters.  Fourth  Nat.  Bank 
of  Nashville  v.  Stahlman  (1915)  178  S. 
W.  942,  132  Tenn.  367,  L.  R.  A.  1916A, 
568. 

Loans  and  real  estate  securlty^^The 

power  of  a  national  bank  to  take  a 
mortgage  of  real  estate  executed  in 
good  faith,  to  secure  pre-existing  in- 
debtedness, is  not  affected  by  the  fact 
that  at  the  same  time  an  old  note  rep- 
resenting the  debt  is  taken  up,  and  a 
new  one  given.  Oldham  v.  First  Nat 
Bank  (1881)  85  N.  C.  240;  Farmers'  & 
Merchants*  Nat.  Bank  v.  Wallace  (1887) 
45  Ohio  St  152,  12  N.  E.  439;  How- 
ard Nat.  Bank  v.  Loomis  (Vt  1879)  51 
Vt  349. 

A.  executed  a  promissory  note  to  B., 
and,  to  secure  the  payment  thereof,  a 
deed  of  trust  of  lands,  which  was,  in 
effect,  a  mortgage  with  a  power  of  sale 
thereto  annexed.  A  national  bank,  on 
the  security  of  the  note  and  deed,  loan- 
ed money  to  B.,  who  thereupon  assign- 
ed them  to  the  bank.  The  note  not 
having  been  paid  at  its  maturity,  the 
trustee  was,  pursuant  to  the  power, 
proceeding  to  sell  the  lands,  when  A. 
filed  his  bin  to  enjoin  the  sale,  upon 
the  ground  that  the  deed  did  not  inure 
as  a  security  for  a  loan  made  by  the 
bank  at  the  time  of  the  assignment  of 
the  note  and  deed.  Held,  that  the  bank 
was  entitled  to  enforce  the  collection  of 
the  note  by  a  sale,  of  the  lands.    Union 


Nat  Bank  v.  Biatthews  (1878)  98  U.  S. 
621,  25  L.  Ed.  188. 

A  national  bank  may  enforce  against 
the  mortgagee,  and  parties  claiming  un- 
der him  with  notice,  a  mortgage  of 
lands  executed  to  it  as  collateral  se- 
curity for  his  then  existing  indebted- 
ness to  it  and  such  as  he  might  there- 
after incur.  An  objection  to  the  taking 
of  such  a  mortgage  as  security  for  fu- 
ture advances  can  only  be  urged  by  the 
United  States.  National  Bank  v.  Whit- 
ney (1880)  103  U.  S.  99,  26  L.  Ed.  443. 

A  loan  of  money  made  by  a  national 
bank  on  the  security  of  a  mortgage  is 
not  in  violation  of  the  National  Bank 
Act  and  may  be  enforced.  An  objec- 
tion to  the  taking  by  the  bank  of  a 
mortgage  lien  as  security  for  future 
advances  can  only  be  made  by  the  Unit- 
ed States.  Fortier  v.  New  Orleans 
Nat  Bank  (1884)  5  Sup.  Gt  234,  112 
U.  S.  439,  28  L.  Ed.  764. 

This  section,  by  specifying  the  pur- 
poses for  which  a  national  bank  might 
purchase,  hold,  and  convey  real  estate, 
did  not  make  void  mortgages  taken  for 
other  purposes  by  a  banking  associa- 
tion authorized  to  transact  business. 
McGormick  v.  Market  Nat  Bank  (1897) 
17  Sup.  Gt  433,  437,  165  U.  S.  538,  41 
L.  Ed.  817. 

A  national  bank  may  take  from  a 
customer,  as  collateral  security,  the 
note  and  mortgage  of  a  third  person, 
and  may  foreclose  the  same  if  the  bor- 
rower becomes  insolvent,  and  the  per- 
sonal security  fails.  Merchants'  Nat 
Bank  v.  Wears  (G.  G.  1878)  Fed.  Gas. 
No.  9,450. 

A  national  bank  which  lawfully  holds 
a  second  mortgage  may  buy  in  the  first 
one  to  protect  its  interest.  Holmes  v. 
Boyd  (1883)  90  Ind.  332. 

A  national  bank  refused  to  negotiate 
a  loan  upon  the  responsibility  of  a  firm, 
but  agreed  to  and  did  make  th/e  loan 
upon  a  note  made  by  one  member  of- 
the  firm  to  the  other,  and  indorsed  by 
the  latter  to  the  bank,  the  maker  giv- 
ing a  bond  and  mortgage  upon  separate 
property  to  secure  the  indorser  against 
liability  upon  his  indorsement  with  an 
agreement  that,  in  case  of  default,  the 
security  should  inure  to  the  bank. 
Held,  that  the  bond  and  mortgage  were 
not  within  the  prohibition  of  this  sec- 
tion, and  that  the  same  were  therefore 
legal  and  binding,  and  might  be  enforced 
for  the  benefit  of  the  bank.  First  Nat 
Bank  v.  Haire  (1873)  36  Iowa,  443. 

The  defendant  owed  a  large  sum  of 
money  to  a  national  bank.  To  partial- 
ly secure  the  payment  thereof,  he  gave 
a  mortgage  to  the  bank  on  some  prop- 
erty owned  by  him  in  Ghicago,  111. 
There  was  a  prior  lien  of  $2,000  on  the 
Ghicago  property,  which  the  defendant 
agreed  to  pay.  Five  hundred  dollars  of 
the  same  became  due,  and  the  bank, 
in  order  to  save  and  protect  its  own 
lien  on  said  Ghicago  property,  and  at 
the  request  of  the  defendant  paid  said 
sum  of  $500,  and  then  took  the  note 
and  mortgage  now  sued   on  for   that 
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amount  on  property  situated  in  Craw- 
ford county,  Kan.  Held,  that  the  tak- 
ing of  the  last-mentioned  mortgage  was 
not  a  violation  of  the  national  banking 
law,  and  that  the  mortgage  was  valid. 
Omn  V.  Merchants!  Nat.  Bank  (1876) 
16  Kan.  341. 

Though  a  national  bank  is  not  author- 
ized to  take  mortgages  upon  real  es- 
tate, it  may  be  substituted  to  the  rights 
of  a  surety  who  has  taken  such  a  mort- 
gage. MagoflSn  v.  Boyle  Nat.  Bank 
(1902)  09  S.  W.  702,  24  Ky.  Law  Eep. 
585. 

Where  a  bank  sells  any  immovable  it 
owns,  it  may  reserve  a  mortgage  and 
vendor's  privilege  on.  it.  New  Orleans 
Nat  Bank  v.  Raymond  (1877)  29  La. 
Ann.  855,  29  Am.  Rep.  335. 

A  mortgage  taken  by  a  national  bank 
upon  real  estate,  in  violation  of  the 
national  banking  act,  is  not  invalid. 
Fifth  Nat  Bank  v.  Pierce  (1898)  75 
N.  W.  1058,  117  Mich.  376,  5  Detroit 
Leg.  N.  251. 

Where  a  national  bank  sells  realty  on 
credit,  it  may  take  a  mortgage  to  se- 
cure the  unpaid  purchase  money.  First 
Nat  Bank  v.  Kidd  (1873)  20  Minn.  234 
(GiL  212). 

A  loan  by  a  national  bank  on  the 
stock  of  a  corporation  as  collateral  se- 
curity is  not  a  violation  of  the  provi- 
sion of  the  national  banking  act  that 
such  banks  shall  not  loan  money  on  a 
mortgage  of  real  estate,  though  the 
property  of  the  corporation  whose 
stock  is  pledged  consists  wholly  of  real 
estate.  Baldwin  v.  Oanfield  (1879)  26 
Minn.  43,  1  N.  W.  261;  Id.  (1879)  26 
Minn.  62,  1  N.  W.  585. 

If  a  note  secured  by  a  deed  of  trust 
on  real  estate  be  discounted  by  a  na- 
tional bank,  the  security  passes  to  the 
bank  and  may  be  enforced  by  it.  Thorn- 
ton V.  Najdonal  Exch.  Bank  (1879)  71 
Mo.  221. 

The  acceptance  of  a  deed  of  trust  by 
a  national  bank,  though  ultra  vires, 
does  not  render  the  conveyance  void, 
but  only  voidable.  The  sovereign  alone 
can  interfere.  Hall  v.  Farmers*  &.  Mer- 
chants' Bank  (1898)  46  S.  W.  1000,  146 
Mo.  418. 

Where  notes  secured  by  mortgage  on 
land  have  been  assigned  to  a  national 
bank,  and  by  it  to  a  bona  fide  purchas- 
er, the  latter  is  entitled  to  enforce  the 
security,  even  though  the  bank  could 
not  have  done  so,  as  in  case  the  as- 
signment to  it  was  for  other  than  a 
debt  previously  contracted.  Richards 
V.  Kountze  (1876)  4  Neb.  200. 

A  national  bank,  organized  from  a 
state  bank,  may  take  an  assignment  of 
a  note  with  mortgage  security  from  the 
latter,  and  enforce  collection  by  fore- 
closure. Scofield  V.  State  Nat  Bank 
(1879)  9  Neb.  316,  2  N.  W.  888,  31  Am. 
Rep.  412. 

A  national  bank  may  take  an  assign- 
ment of  a  mortgage  as  collateral  se- 
curity. Weir  V.  Birdsall  (1898)  50  N. 
Y.  S.  275,  27  App.  Div.  404. 

A  national  bank  may  enforce  a  real 
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estate  mortgage  assigned  to  an  employ^ 
for  its  benefit,  though  it  is  subject  to 
liability  to  the  federal  government  for 
exceeding  its  powers.  Slade  v.  Ben- 
nett (1909)  118  N.  Y.  S.  278,  133  App. 
Div.  666. 

It  is  competent  for  a  national  bank 
to  purchase  a  note  in  favor  of  a  third 
party,  and  thereby  acquire  incidentally 
a  mortgage  on  land  which  had  been 
given  to  secure  it;  and  the  claim  so 
evidenced  may  be  incorporated  with 
other  indebtedness,  and  a  new  mortgage 
on  real  estate  taken  to  secure  the  whole 
sum.  Oldham  v.  First  Nat  Bank 
(1881)  85  N.  C.  240. 

In  an  action  by  a  national  bank  on  a 
note  given  by  defendant,  where  defend- 
ant's property  was  attached,  statements 
made  to  plaintiff  at  the  time  of  the  loan 
regarding  defendant's  ownership  of  cer- 
tain land  were  material  to  the  trans- 
action, and  were  notice  to  plaintiff, 
though  under  the  provisions  of  the 
banking  act  a  national  bank  may  not 
loan  money  on  real  estate  security  giv- 
en directly  to  the  bank.  National  Bank 
of  North  America  in  New  York  ?. 
Thomas  (1910)  74  A.  1092,  30  R.  L 
294. 

This  section  does  not  imply  a  nega- 
tion of  corporate  power  of  banks  or- 
ganized under  it  to  loan  money  on  real 
estate,  does  not  annul  any  loan  made, 
nor  release  or  discharge  any  deed  of 
trust  or  mortgage  taken  to  secure  pay- 
ment Wro ten's  Assignee  v.  Armat 
(Va.  1879)  31  Grat  228. 

—  Pre-existing  debtSd-^his  section 
does  not  prohibit  national  banks  from 
taking  an  assignment  of  notes  secured 
by  trust  deed  on  real  estate  as  col- 
lateral security  for  pre-existing  debts 
due  them.  Rejmolds  v.  First  Nat  Bank 
(1884)  5  Sup.  Ot  213,  112  U.  S.  405, 
28  L.  Ed.  733;  Worcester  Nat  Bank 
V.  Cheeney  (1878)  87  HL  602;  Rich- 
ards V.  Kountze  (1876)  4  Neb.  200. 

— —  Debts  incurred  in  prsBsenti  and 
In  futurOi— A  mortgage  to  a  bank  to  se- 
cure debts  previously  contracted  may 
be  made  to  secure  future  advances  also. 
National  Bank  of  Genesee  v.  Whitney 
(1880)  103  U.  S.  99,  100,  26  L.  Ed. 
443. 

A  mortgage  upon  real  estate,  given  to 
a  bank  to  secure  a  contemporaneous 
loan  or  future  advances,  is  valid  be- 
tween the  parties  and  may  be  enforced. 
Winton  v.  Littie  (1880)  94  Pa.  St  W 
(overruling  all  previous  decisions  in 
conflict  with  Union  Bank  v.  Matthews 
[1878]  98  U.  S.  621,  25  L.  Ed.  188); 
Hanover  Nat  Bank  v.  First  Nat  Bank 
(1901)  109  Fed.  421,  426,  48  C.  0.  A. 
482;  Waterbury  v.  McKinnon  (1906) 
146  Fed.  737,  77  C.  O.  A.  294. 

A  mortgage  of  real  estate,  securing  a 
contemporaneous  loan  of  money  ad- 
vanced by  a  national  bank,  is  valid  inter 
partes.  John  Warner  v.  De  Witt  Coun- 
ty Nat  Bank  (1879)  4  lU.  App.  (4 
Bradw.)  305;  First  Nat  Bank  v.  El- 
more (1879)  62  Iowa,  541,  3  N.  W.  M7: 


Ch.l) 


NATIONAL  BANKS 


§  9675 


First  Nat.  Bank  y.  GroBshans  (1901)  85 
N.  W.  542,  61  Neb.  575;  Myers  v. 
Campbell  (1899)  44  A.  863,  64  N.  J. 
Law,  ISa 

A  national  bank  may  lawfully  take 
a  mortgage  to  secure  future  indebted- 
ness. Simons  v.  First  Nat.  Bank  (1883) 
9S  N.  Y.  269. 

A  national  bank  has  power  to  take  an 
assignment  of  a  mortgage  on  land  to 
secure  a  loan  made  at  the  time  of  the 
assignment.  First  Nat.  Bank  v.  An- 
drews (1893)  7  Wash.  261,  34  Pac.  913, 
38  Am.  St  Rep.  885. 

Mortgages  given  to  a  national  bank 
to  secure  contemporaneous  loans  of 
money  by  discounting  commercial  pa- 
per in  the  usual  course  of  business  are 
not  void.  Graham  ▼.  National  Bank  of 
New  York  (1880)  32  N.  J.  Eq.  (5  Stew.) 
804. 

In  earlier  cases,  however,  it  was  held 
that  a  national  bank  cannot  take  real 
estate  as  security  for  a  debt  concur-- 
rently  created  or  for  future  advances. 
See  Kansas  Val.  Nat.  Bank  v.  Rowell 
(O.  C.  1873)  Fed.  Gas.  No.  7,611;  Frid- 
ley  V.  Bowen  (1877)  87  111.  151;  Mat- 
thews V.  Skinker  (1876)  62  Mo.  329, 
21  Am.  Rep.  425;  Swope  v.  LefBngwell 
(1877)  4  Mo.  App.  525;  Grocker  v. 
Whitney  (1877)  71  N.  Y.  161  (reversed 
in  [1880]  103  U.  S.  99,  26  L.  Ed.  443) ; 
Fowler  v.  Scully  (1872)  72  Pa.  St.  (22 
P.  F.  Smith)  456,  13  Am.  Rep.  699; 
Woods  V.  People's  Nat  Bank  (1876) 
83  Pa.  St  57.  • 

Where  a  bank  takes  an  assignment 
of  notes  secured  by  a  mortgage  it  will 
not  be  presumed,  in  the  absence  of  ev- 
idence, that  the  debt  for  which  the  as- 
signment was  taken  was  incurred  in 
prtesenti.  Richards  y.  Kountz  (1876) 
4  Neb.  200. 

Right  to  question  bank's  powor.— The 
validity  of  a  mortgage  upon  realty  ex- 
ecuted to  a  national  bank  can  only  be 
questioned  by  the  federal  government 
Weber  v.  Spokane  Nat  Bank  (1894) 
64  Fed.  208,  210,  12  G.  G.  A.  93; 
Camp  V.  Land  (1898)  54  R  839,  122 
Gal.  167;  Warner  v.  De  Witt  County 
Nat  Bank  (1879)  4111.  App.  (4Bradw.) 
305;  State  Nat  Bank  v.  Flathers 
(1892)  45  La.  Ann.  75,  12  South.  243, 
40  Am.  St.  Rep.  216;  Thornton  v.  Na- 
tional Exch.  Bank  (1879)  71  Mo.  221; 
Riesterer  v.  Horton  Land  &,  Lumber 
Go.  (1901)  61  S.  W.  238,  160  Mo.  141; 
Graham  v.  National  Bank  of  New  York 
(1880)    32   N.   J.  Eq.    (5   Stew.)    804; 


Oldham  v.  First  Nat  Bank  (1881)  85 
N.  G.  240;  First  Nat  Bank  v.  Messner 
(N.  D.  1913)  141  N.  W.  999;  Wroten's 
Assignee  v.  Armat  (Va.  1879)  31  Grat 
228;  Taylor  v.  Davidson  (Tex.  Civ. 
App.  1909)  120  S.  W.  1018. 

Questions  as  to  the  powers  of  a  na- 
tional bank  to  buy  or  hold  real  estate 
can  be  raised  by  the  federal  govern- 
ment only.  Kerfoot  v.  Farmers'  & 
Merchants'  Bank  (1910)  31  Sup.  Gt  14, 
218  U.  S.  281,  54  L.  Ed.  1042  (affirm- 
ing decree  Hall  v.  Same  [1898]  46  S. 
W.  1000, 145  Mo.  418) ;  Baker  v.  Scho- 
field  (1915)  221  Fed.  322,  136  G.  C.  A. 
320  (affirming  decree  Schofield  v.  Baker 
[D.  G.  1914]  212  Fed.  504);  Mapes  v. 
Scott  (1880)  94  HI.  379;  De  Witt  Coun- 
ty Nat  Bank  v.  Mickelberry  (1910)  91 
N.  B.  86,  244  HI.  77;  Hennessy  v.  City 
of  St  Paul  (1893)  54  Minn.  219,  55  N. 
W.  1123;  Minneapolis  Threshing  Mach. 
Go.  V.  Jones  (1905)  103  N.  W.  1017. 
95  Minn.  127;  Wherry  v.  Hale  (1882) 
77  Mo.  20. 

Confllot  of  laws.— Pub.  St  Mass.  c. 
157,  §§  96,  98,  which  invalidate  trans- 
fers of  property  made  with  a  view  to 
a  preference  by  any  one  insolvent,  or  in 
contemplation  of  insolvency,  where  this 
fact  is  known  to  the  transferee,  does 
not  conflict  with  this  section.  McClel- 
Ian  V.  Chipman  (1896)  17  Sup.  Gt 
85,  87,  164  U.  S.  347,  41  L.  Ed.  461. 

Escheat^-Where  a  national  bank 
held  real  estate,  not  necessary  to  its 
business,  for  more  than  five  years,  the 
property  was  subject  to  escheat  under 
the  state  law;  it  appearing  that  it 
would  not  impair  the  efficiency  of  the 
bank.  First  Nat.  Bank  of  Elizabeth- 
town  V.  Commonwealth  (1911)  137  S. 
W.  518,  143  Ky.  816^  34  L.  R.  A,  (N. 
S.)  54. 

Citod    without    deflnito    application, 

First  Nat.  Bank  v.  National  Exch.  Bank 
(1875)  92  U.  S.  122,  23  L.  Ed.  679; 
U.  S.  V.  Britton  (1883)  2  Sup.  Gt  512, 
522,  107  U.  S.  655,  27  L.  Ed.  520;  Lan- 
try  V.  Wallace  (1901)  21  S.  Gt.  878,  884, 
182  U.  S.  536,  45  L.  Ed.  1218;  Yates  v. 
Jones  Nat  Bank  (1907)  27  Sup.  Gt 
638,  644,  206  U.  S.  158,  51  L.  Ed.  1002; 
Sioux  City  Terminal  Railroad  &  Ware- 
house Go.  V.  Trust  Go.  of  North  Amer- 
ica (1897)  82  Fed.  124,  135.  27  G.  G. 
A.  73  (affirmed  [1899]  19  Sup.  Gt.  341, 
173  U.  S.  99,  43  L.  Ed.  628) ;  Allen  v. 
Luke  (C.  C.  1908)  163  Fed.  1018. 


§  9675.  (R.  S.  §  5138,  as  amended,  Act  March  14,  1900,  c.  41,  §  10.) 
Requisite  amount  of  capital. 
No  association  shall  be  organized  with  a  less  capital  than  one  hun- 
dred thousand  dollars,  except  that  banks  with  a  capital  of  not  less  than 
fifty  thousand  dollars  may,  with  the  approval  of  the  Secretary  of  the 
Treasury,  be  organized  in  any  place  the  population  of  which  does  not 
exceed  six  thousand  inhabitants,  and  except  that  banks  with  a  cap- 
ital of  not  less  than  twenty-five  thousand  dollars  may,  with  the  sanc- 
tion of  the  Secretary  of  the  Treasury,  be  organized  in  any  place  the 
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population  of  which  does  not  exceed  three  thousand  inhabitants. 
No  association  shall  be  organized  in  a  city  the  population  of  which 
exceeds  fifty  thousand  persons  with  a  capital  of  less  than  two  hun- 
dred thousand  dollars. 

Act  June  3,  1864,  c.  106,  {  7, 13  Stat.  101.  Act  March  14.  1900,  c.  41,  t  10, 
81  Stat.  48. 

This  section,  as  enacted  in  the  Reyised  Statutes,  did  not  contain  the  excep- 
tion at  the  end  of  the  first  sentence  of  the  section  as  set  forth  here,  beginning 
with  the  words  "and  except  that  banks,"  and  ending  with  the  words  '^three 
thousand  inhabitants."  That  clause  was  inserted  by  amendment  by  Act  March 
14,  1900,  c.  41,  I  10,  cited  above,  making  the  section  read  as  set  forth  here. 

Notes  of  Decisions 


Capital  stocks-Act  June  3,  1864,  c. 
106,  and  Act  March  3,  1865,  c.  78,  while 
limiting  the  aggregate  amount  of  bank 
note  circulation  authorized  thereby, 
place  no  restriction,  either  expressly 
or  impliedly,  upon  the  aggregate  amount 
of  the  capital  of  banks  which  may  be 
organized  thereunder.  (1865)  11  Op. 
Atty.  Gen.  334. 

Under  the  law  as  it  t^as  July  15, 
1874,  national  banks  with  a  capital  of 
$50,600  could  (notwithstanding  the  pro- 
viso in  the  fourth  section  of  the  act  of 
June  20,  1874,  c.  343)  still  be  organiz- 


ed, as  heretofore,  upon  a  deposit  of 
$30,000  in  bonds,  and  those  with  a  cap- 
ital of  not  less  than  $150,000  upon  a 
deposit  of  one-third  of  their  capital 
stock  in  bonds.  (1874)  14  Op.  Atty. 
Gen.  415. 

The  capital  stock  of  a  national  bank 
is  the  sum  on  which  it  is  authorized 
to  do  business,  constituting  the  perma- 
nent basis  of  its  credit,  and  does  not 
include  the  deposits  of  the  bank.  State 
V.  Clement  Nat  Bank  (VL  1911)  78  A. 
944. 


§  9676.  (R.  S.  §  5139.)     Shares  of  stock  and  transfers. 

The  capital  stock  of  each  association  shall  be  divided  into  shares 
of  one  hundred  dollars  each,  and  be  deemed  personal  property,  and 
transferable  on  the  books  of  the  association  in  such  manner  as  may 
be  prescribed  in  the  by-laws  or  articles  of  association.  Every  person 
becoming  a  shareholder  by  such  transfer  shall,  in  proportion  to  his 
shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior  holder  of 
such  shares ;  and  no  change  shall  be  made  in  the  articles  of  associa- 
tion by  which  the  rights,  remedies,  or  security  of  the  existing  credit- 
ors of  the  association  shall  be  impaired. 

Act  June  3,  1804,  c.  106,  §  12,  13  Stat.  102. 

Notes  of  Deoisions 


1.  Construction  and  operation  in  generaL 

2.  Rescission  of  subscription. 
8.  Transfer  of  stock. 

4.  Validity  and  right. 

6.  -— —    Rights  of  assignee. 

6.  —   Transfer  on  books. 

7.  By-laws. 

8.  ^—    Elstoppel. 

9.  Rights  of  creditors. 

10.  Persons  liable  as  stockholders. 

11.  State  laws. 

12.  Federal   question. 

1.  Construction  and  operation  in  gen- 
erals—An amendment  of  the  articles 
providing  for  an  increase  of  the  number 
of  directors  would  not  be  inconsistent 
with  this  section.  (1882)  17  Op.  Atty. 
Gen.  288. 

2.  Rescission  of  subscription.— A  sub- 
scription to  the  stock  of  a  national 
bank,  though  induced  by  false  repre- 
sentations of  its  oflScers,  is  not  void, 
but  voidable  only,  at  the  election  of  the 
subscriber;  and  where  he  continues  for 
years,  and  until  the  bank  has  been  plac- 
ed in  liquidation,  to  remain  and  act  as 
a  stockholder,  and  to  receive  dividends 
as  such,  though  without  knowledge  of 
the  fraud,  or  means  of  ascertaining  it, 
he  cannot  then  exercise  his  option  to 


rescind  the  contract  of  subscription  as 
against  the  bank's  creditors,  whatever 
his  rights  might  be  as  against  the  cor- 
poration. Scott  V.  Latimer  (1898)  89 
Fed.  843,  33  C.  C.  A.  1. 

A  subscription  to  stock  induced  by 
fraud  may  be  rescinded  after,  as  well 
as  before,  the  bank  ceases  to  be  a 
going  concern,  where  no  considerable 
time  has  elapsed  since  the  subscription, 
if  the  subscriber  has  taken  no  active 
part  in  the  management,  has  been  dili- 
gent in  discovering  the  fraud  and  in 
taking  steps  to  rescind,  and  where  no 
considerable  amount  of  corporate  in- 
debtedness has  been  created  since  the 
subscription,  and  is  still  unpaid.  Wal- 
lace V.  Bacon  (C.  C.  1898)  86  Fed.  553. 

One  induced  to  purchase  stock  of  a 
national  bank  by  fraudulent  representa- 
tions of  the  bank,  which  was  in  fact 
the  owner  of  the  stock  and  received  the 
price,  cannot  make  an  effectual  tender 
of  rescission  which  wUl  support  an  ac- 
tion at  law  to  recover  the  purchase 
price  after  the  appointment  of  a  re- 
ceiver for  the  bank,  as  neither  the 
bank  nor  the  receiver  then  has  authori- 
ty to  rescind  and  make  restitution  of 
the  purchase  money.    Wallace  t.  Hood 


(11824) 


Ch.l) 


NATIONAL  BANKS 


§  9676 


(C.  C.  1898)  80  Fed.  11,  judgment  af- 
firmed Hood  V.  Wallace  (1899)  97  Fed. 
983,  38  C.  O.  A.  692. 

In  exceptional  cases,  where  there  is 
no  ground  for  an  inference  that  credit 
was  extended  to  a  national  bank  on  the 
faith  of  the  ownership  of  stock  by  a  de- 
fendant, he  should  be  permitted  to  re- 
scind his  agreement  of  subscription  aft- 
er insolvency  of  the  bank,  where  it  was 
induced  by  fraud  as  well  when  there 
are  creditors  as  when  there  are  none. 
There  should  be  no  presumption  of  law 
to  overcome  the  fact  capable  of  proof  in 
such  a  ease.  Stufflebeam  v.  De  Lash- 
mutt  (0.  C.  1900)  101  Fed.  367. 

3.  Transfer  of  stocks— The  power  to 
prescribe  the  manner  of  transfer  only 
extends  to  prescribing  the  conditions 
essential  to  protect  the  association 
against  fraudulent  transfers,  or  such 
as  may  be  designed  to  evade  the  re- 
sponsibility of  the  stockholders,  and  is 
to  be  exercised  reasonably.  Johnston 
V.  Laflin  (1880)  103  U.  S.  800,  803,  26 
L.  Ed.  532. 

Under  the  pretense  of  prescribing  the 
manner  of  transfer,  the  association 
cannot  dog  it  with  useless  restrictions, 
or  make  it  dependent  on  consent  of  di- 
rectors or  other  stockholders.    Id. 

As  between  the  seller  and  purchaser 
of  national  bank  shares,  the  sale  ia 
complete  when  the  certificate  is  deliv- 
ered duly  assigned,  with  power  of 
transfer  on  the  books  of  the  bank,  and 
payment  received  therefor.  Johnson 
V.  Laflin  (O.  C.  1878)  Fed.  Cas.  No. 
7,393. 

A  national  bank  held  bound,  under 
the  local  law,  to  recognize  a  transfer 
of  its  stock  by  a  foreign  executor  duly 
appointed  in  another  state,  when  not 
in  conflict  with  its  by-laws  or  articles 
of  association.  Hobbs  v.  Western  Nat. 
Bank  (C.  C.  1880)  Fed,  Cas.  No.  6,- 
551a. 

The  rules  which  regulate  the  trans- 
fer of  the  stock  of  national  banks  are 
to  be  found  in  the  statutes  of  the  Unit- 
ed States.  The  national  banking  act 
prescribes  no  exclusive  method  of 
transfer,  but  authorizes  every  associa- 
tion to  do  so.  The  decisions  of  the 
courts  of  the  state  in  .which  the  bank 
may  be  located  do  not  control  it.  Scott 
V.  Pequonnock  Nat  Bank  (O.  O.  1883) 
15  Fed.  494. 

Certificates  of  stock  attached  to  an 
executed  blank  assignment  and  power 
to  transfer  are  now  regarded  by  the 
federal  courts  as  approximating  nego- 
tiable securities,  though  neither  in  form 
nor  in  character  negotiable.    Id. 

The  power  conferred  upon  national 
banks  by  the  national  banking  act  of 
congress,  to  enact  by-laws,  is  broad 
enough  to  authorise  a  by-law  declaring 
that  no  shares  shaU  be  transferred 
while  the  holder  is  indebted  to  the 
bank;  and  such  a  by-law  is  reasonable 
and  valid,  and  any  attempted  transfer 
by  the  shareholder  while  indebted  to 
the   bank    is   void.     Young   v.   Yough 

9  U.S.O)i£P.'l^-740 


(1873)  23  N.  J.  Eq.  (8  O.  B.  Green) 
325. 

This  section  does  not  Umit  the  right 
to  pass  title  to  stock  certificates  by  as- 
signment, it  being  enacted  for  the  pro- 
tection of  the  banks,  and  the  corpora- 
tion being  entitled  to  waive  its  provi- 
sions. Gray  v.  Fankhauser  (Or.  1911) 
115  P.  146. 

4.  — —  Validity  and  right.— In  a  pro- 
ceeding in  equity  by  the  receiver  of  a 
national  bank  against^  a  former  stock- 
holder, alleging  a  collusive  and  colora- 
ble transfer  of  his  stock  to  an  insol- 
vent in  order  to  avoid  personal  liability 
as  stockholder,  it  appeared  that  defend- 
ant, having  learned  of  the  precarious 
condition  of  the  bank,  in  a  confidential 
interview  with  the  oflficers  thereof,  im- 
mediately made  a  transfer  of  his  stock 
of  the  par  value  of  $13,000  to  the 
mother  of  his  deceased  wife,  a  person 
without  means,  and  who,  in  testifying, 
was  unable  to  specify  any  other  con- 
sideration tlvan  an  alleged  indebtedness 
for  services  in  the  charge  of  defend- 
ant's household  for  a  period  of  two  and 
a  half  years,  at  the  rate  of  $1,000  per 
year,  for  all  the  stock,  which  she  claim- 
ed to  have  received  at  50  cents  on  the 
dollar.  Defendant  himself  was  not 
sworn  as  a  witness.  Held  sufficient  ev- 
idence of  the  collusive  character  of  the 
transfer,  and  that  the  defendant  was 
liable  to  the  receiver  for  the  amount 
of  his  stock.  Bowden  v.  Johnson 
(1883>  2  Sup.  Ct.  246,  107  U.  S.  251, 
27  L.  Ed.  386. 

The  insolvency  of  the  purchaser  of 
shares  of  stock  of  a  national  bank 
which  subsequentiy  'suspends  business 
does  not  render  the  sale  void  as  in 
fraud  of  the  bank's  creditors,  where 
the  insolvency  of  the  purchaser  is  un- 
known to  the  seller.     Earle  v.  Carson 

(1903)  23  Sup.  Ct.  254,  188  U.  S.  42, 

47  L.  Ed^  873,  aflSrmlng  judgment 
(1901)  107  Fed.  639,  46  C.  O.  A.  498, 
60  L.  R.  A.  266. 

A  bona  fide  sale  of  stock  of  a  nation- 
al bank,  made  in  the  exercise  of  the 
power  given  to  stockholders  by  this 
section  to  transfer  their  stock  *1ike 
other  personal  property,"  was  not  void 
as  a  fraud  on  the  bank's  creditors  be- 
cause it  was  insolvent  at  the  time  of 
transfer,  in  the  sense  that  its  assets 
were  then  insufficient  to  discharge  its 
liabilities,  if  such  fact  were  not  known 
to  the  seller  at  the  time  of  sale.    Id. 

A  national  bank  is  impliedly  preclud- 
ed from  forbidding  any  transfer  of  its 
shares  of  stock,  without  the  consent  of 
the  directors,  by  a  stockholder  while  he 
is  indebted  to  the  bank,  because  of  the 
repeal  of  the  provisions  of  Act  Feb. 
25,  1863,  c.  58  (12  Stat.  665),  subject- 
ing transfer  of  stock  in  a  national  bank 
to  debts  due  by  the  stockholders  to  the 
bank,  or  permitting  the  board  of  di- 
rectors to  provide  to  that  effect.  Third 
Nat.  Bank  v.  Buffalo  German  Ins.  Co. 

(1904)  24  Sup,  Ct.  524,  193  U.  S.  581, 

48  L.  Ed.  801,  affirming  judgment  Buf- 
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make  by-laws  providing  that  the  shares 
of  its  capital  stock  shall  be  transferable 
only  on  its  books;  that  no  stockholder 
shall  be  allowed  to  sell  or  transfer  his 
stock  while  indebted  to  the  bank,  with- 
out the  assent  of  its  directors;  and 
that  the  stock  of  any  stockholder  shall 
be  held  pledged  and  liable  for  the  pay- 
ment of  any  debt  due  from  such  stock- 
holder, and  may  be  sold  at  public  auc- 
tion for  the  satisfaction  of  such  debt, 
on  default  of  payment  thereof.  Lock- 
wood  y.  Mechanics'  Nat.  Bank  (1869)  9 
R.  L  308,  11  Am.  Rep.  253. 

A  by-law  of  a  national  bank,  though 
indorsed  on  a  stock  certificate,  prohib- 
iting a  stockholder  who  is  indebted  to 
the  bank  from  transferring  his  cer- 
tificate, is  void.  Feckheimer  v.  Nation- 
al Exch.  Bank  (1884)  79  Va.  80. 

8.  — —  Estoppel.— The  articles  of  as- 
sociation of  a  national  bank  provided 
that  the  bank  might  make  by-laws  to 
prohibit  the  transfer  of  stock  owned  by 
a  stockholder  liable  to  it  either  as  prin- 
cipal debtor  or  otherwise.  Certificates 
of  stock  were  issued,  which  did  not 
state  that  they  were  not  transferable  by 
the  holder  while  liable  to  the  bank,  but 
which  stated  that  they  were  transfer- 
able only  on  the  books  of  the  bank  on 
surrender  of  the  certificates.  Held 
that,  though  the  stock  was  not  negotia- 
ble paper  in  the  legal  sense  of  the  term, 
the  fact  that  the  bank  had  put  it  in  the 
power  of  the  stockholder  to  transfer 
the  stock  estopped  it  from  objecting  to 
a  bona  fide  transfer  on  the  ground  that 
the  original  holder  was  indebted  to  the 
bank.  Lee  v.  Citizens'  Nat.  Bank  (Ohio, 
1872)  2  Cin.  R.  '298. 

9.  Rights  of  creditors.— The  receipt 
by  a  bank  of  the  proceeds  of  a  fraudu- 
lent sale  of  stock  belonging  to  it,  and 
the  subsequent  appointment  of  a  receiv- 
er, give  its  creditors  no  such  right  in  the 
proceeds  as  will  prevent  the  purchaser 
from  rescinding  the  sale  and  requiring 
restitution.  Merrill  v.  Florida  Land  & 
Imp.  Co.  (1893)  60  Fed.  17,  8  0.  C.  A. 
444,  reaffirming  Florida  Land  &  Imp. 
Co.  V.  MerriU  (1892)  52  Fed.  77,  2  O. 
C.  A.  629. 

Where  no  specified  acts  are  by  posi- 
tive requirement  made  prerequisite  to 


the  vesting  of  a  valid  new  title,  credi- 
tor's of  a  national  bank  take  the  stock 
subject  to  all  bona  fide  liens  and  equita- 
ble transfers.  Scott  v.  Pequonnock  Nat 
Bank  (O.  C.  1883)  15  Fed.  494. 

10.  Persons  liable  as  stockholders.^ 
See  McDonald  v.  Dewey  (1906)  26  Snp. 
Ct  731,  202  U.  S.  510,  50  L.  Ed.  1128, 
6  Ann.  Cas.  419,  736;  Hayes  v.  Shoe- 
maker (C.  C.  1889)  39  Fed.  319.  320; 
Sykes  v.  Holloway  (C.  C.  1897)  81  Fed. 
432;  Laing  v.  Burley  (1881)  101  HL 
591;  Beal  v.  Essex  Savings  Bank  (189$) 
67  Fed.  816,  15  C.  C.  A.  128.  See.  al- 
so,  note  under  §  9689,  post 

11.  State  Iaw8.^1t  is  not  competent 
for  state  legislation  to  limit  or  interfere 
with  the  transferable  quality  of  nation- 
al bank  stock  as  the  same  is  left  by  the 
statutes  of  the  United  States.  Doty 
V.  First  Nat  Bank  (1892)  3  N.  D.  9, 
53  N.  W.  77,  17  L.  R.  A.  259. 

The  state  legislature  may  authorize 
the  sale,  under  execution,  of  national 
bank  stock.  In  re  Braden  (1895)  165 
Pa.  St.  184,  30  AtL  746,  35  Wkly. 
Notes  Cas.  497. 

12.  Federal  question.— A  decision  that 
by  a  donatio  causa  mortis  the  equitable 
title  in  national  bank  shares  passed  to 
the  donee,  under  general  principles  of 
law,  involves  no  federal  question,  and 
is  not  reviewable  by  the  supreme  court; 
though  this  section  makes  such  shares 
transferable  on  the  books  of  the  bank 
in  such  manner  as  may  be  prescribed 
by  the  by-laws,  and  the  by-laws  of  the 
particular  bank  made  the  shares  trans- 
ferable only  on  its  books.  Leyson  v. 
Davis  (1898)  18  Sup.  Ot  BOO,  170  U. 
S.  36,  42  L.  Ed.  939. 

Cited  without  definite  applicatloi, 
Whitney  r.  Butler  (1886)  7  Sup,  Ct 
61,  62,  118  U.  S.  655,  30  L.  Bd.  266; 
Pauly  V.  State  Loan  A  Trust  Ca 
(1897)  17  Sup.  Ct.  465,  165  U.  S.  60«, 
41  L.  Bd.  844;  Hamilton  v.  Loeb  (1911) 
186  Fed.  7,  108  C.  C.  A.  109  (certiorari 
denied  [1911]  32  Sup.  Ct  523.  223  U. 
S.  720,  56  lu  Bd.  629) ;  Young  v.  Mc- 
Kay (C.  C.  1892)  50  Fed.  394,  395; 
Sowles  V.  National  Union  Bank  (CX  CL 
1897)  82  Fed.  696,  697. 


§  9677.  (R.  S.  §  5140.)     How  pa3rment  of  the  capital  stock  must  be 
made  and  proved. 
At  least  fifty  per  centum  of  the  capital  stock  of  every  association 
shall  be  paid  in  before  it  shall  be  authorized  to  commence  business; 
and  the  remainder  of  the  capital  stock  of  such  association  shall  be 
paid  in  installments  of  at  least  ten  per  centum  each,  on  the  whole 
amount  of  the  capital,  as  frequently  as  one  installment  at  the  end 
of  each  succeeding  month  from  the  time  it  shall  be  authorized  by  the 
Comptroller  of  the  Currency  to  commence  business ;  and  the  payment 
of  each  installment  shall  be  certified  to  the  Comptroller,  under  oath, 
by  the  president  or  cashier  of  the  association. 
Act  Jane  3,  1864,  c.  106,  |  14,  13  Stat.  103. 

Notes  of  Deoiaiona 
Stock  sttbaorlptions— Rights  and  lia-       subscription   note   transferred  to  the 
blllties  of  subsoribers^— The  maker  of  a      bank  with  hia  knowledge  cannot  defend 
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against  an  action  by  the  bank's  receiver 
on  the  ground  of  failure  of  considera- 
tion,  because  of  the  bank's  insolvency, 
where  he  has  been  fully  indemnified 
against  loss  by  the  payee.  Myers  v. 
Hettinger  (1899)  94  Fed.  370,  37  G.  C. 
A.  369. 

The  receiver  can  recover  on  a  stock 
subscription  note.  Hepburn  v.  Kin- 
cannon  (1897)  21  South.  569,  74  Miss. 
691. 

That  plaintiff  had  subscribed  to  the 
capital  stock  of  a  national  bank  did  not 
prevent  him  from  suing  the  bank  for 
breach  of  contract.  Wilson  v.  Bank  of 
Cheyenne  (1873)  1  Wyo.  108. 

Nonpayment  of  stock.— The  directors 
of  a  bank  may  compel  the  payment  of 
the  50  per  centum  of  the  capital  stock 


against  subscribers,  and  any  subsequent 
purchaser  of  stock  from  the  bank,  on 
failure  of  the  directors  to  take  the  nec- 
essary action  to  enforce  payment  of  the 
stock,  may  protect  himself  against  the 
dereliction  of  duty.  Wallace  v.  Hood 
(0.  G.  1898)  89  Fed.  11,  19,  affirmed 
(1899)  97  Fed.  865,  38  G.  G.  A.  510. 

Cited    without    definite    application, 

U.  S.  V.  Britton  (1883)  2  Sup.  Ot  526, 
530,  108  U.  S.  193,  27  L.  Ed.  701;  Mc- 
Donald V.  Williams  (1899)  19  Sup.  Gt 
743.  744,  174  U.  S.  397,  43  L.  Ed. 
1022;  Wingate  v.  Orchard  (1896)  75 
Fed.  241,  242,  21  G.  G.  A  315;  Scott 
T.  Latimer  (1898)  89  Fed.  843,  846,  33 
G.  G.  A  1,  affirmed  (1901)  21  Sup.  Gt 
586,  181  U.  S.  202,  45  L.  Ed.  822. 


§  9678.  (R.  S.  §  5141.)     Proceedings  if  shareholder  fails  to  pay 

installments. 
Whenever  any  shareholder,  or  his  assignee,  fails  to  pay  any  install- 
ment on  the  stock  when  the  same  is  required  by  the  preceding  sec- 
tion to  be  paid,  the  directors  of  such  association  may  sell  the  stock 
of  such  delinquent  shareholder  at  public  auction,  having  given  three 
weeks'  previous  notice  thereof  in  a  newspaper  published  and  of  gen- 
eral circulation  in  the  city  or  county  where  the  association  is  located, 
or  if  no  newspaper  is  published  in  said  city  or  county,  then  in  a  news- 
paper published  nearest  thereto,  to  any  person  who  will  pay  the 
highest  price  therefor,  to  be  not  less  than  the  amount  then  due 
thereon,  with  the  expenses  of  advertisement  and  sale ;  and  the  excess, 
if  any,  shall  be  paid  to  the  delinquent  shareholder.  If  no  bidder  can 
be  found  who  will  pay  for  such  stock  the  amount  due  thereon  to  the 
association,  and  the  cost  of  advertisement  and  sale,  the  amount  pre- 
viously paid  shall  be  forfeited  to  the  association,  and  such  stock  shall 
be  sold  as  the  directors  may  order,  within  six  months  from  the  time 
of  such  forfeiture,  and  if  not  sold  it  shall  be  canceled  and  deducted 
from  the  capital  stock  of  the  association.  If  any  such  cancellation 
and  reduction  shall  reduce  the  capital  of  the  association  below  the 
minimum  of  capital  required  by  law,  the  capital  stock  shall,  within 
thirty  days  from  the  date  of  such  cancellation,  be  increased  to  the 
required  amount;  in  default  of  which  a  receiver  may  be  appointed, 
according  to  the  provisions  of  section  fifty-two  hundred  and  thirty- 
four,  to  close  up  the  business  of  the  association. 

Act  June  3,  1804,  c.  106,  §  15,  13  Stat  103. 

Notes  of  Decisions 


Appointment  of  receiven— A  stock- 
holder of  a  national  bank  whose  char- 
ter has  expired,  suing  also  as  cestui 
que  trust  of  a  special  fund  in  the  hands 
of  those  in  control,  is  entitled,  on  prop- 
er allegation  and  proof,  to  have  a  re- 
ceiver appointed  by  a  state  court,  with- 
out violating  this  section.  Cogswell  v. 
Second  Nat.  Bank  (1903)  56  A.  574, 
76  Conn.  252. 

State  8tatuto.^-Code  Ala.  1907,  | 
3744,  authorizing  a  judgment  creditor 
of  a  corporation  to  enforce  payment  by 


a  stockholder  of  his  unpaid  subscrip- 
tion, is  not  available  to  a  judgment 
creditor  of  a  national  bank,  as  its  en- 
forcement would  impair  the  remedy  giv- 
en the  bank  by  this  section.  McQuiddy 
V.  King  (1915)  67  So.  1015,  191  Ala, 
205. 

Cited    without    definite    application, 

Chemical  Nat  Bank  of  Chicago  v. 
Hartford  Deposit  Co.  (1896)  16  Sup. 
Ct.  439,  440,  161  V.  S.  1,  40  L.  Ed. 
595;  McDonald  v.  Williams  (1899)  19 
Sup.  Ct  743,  744,  174  V.  S.  397,  43 
L.  Ed.  1022. 


§  9679.  (R.  S.  §  5142.)     Increase  of  capital  stock. 

Any  association  formed  under  this  Title  may,  by  its  articles  of  as- 
sociation, provide  for  an  increase  of  its  capital  from  time  to  time,  as 
may  be  deemed  expedient,  subject  to  the  limitations  of  this  Title.    But 
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the  maximum  of  such  increase  to  be  provided  in  the  articles  of  associa- 
tion shall  be  determined  by  the  Comptroller  of  the  Currency;  and  no 
increase  of  capital  shall  be  valid  until  the  whole  amount  of  such  in- 
crease is  paid  in,  and  notice  thereof  has  been  transmitted  to  the  Comp- 
troller of  the  Currency,  and  his  certificate  obtained  specifying  the 
amount  of  such  increase  of  capital  stock,  with  his  approval  thereof, 
and  that  it  has  been  duly  paid  in  as  part  of  the  capital  of  such  associa- 
tion. 

Act  June  3,  1864,  c  106,  |  13,  13  Stat  103. 

Other  provisionB  for  the  increase  of  capital  stock  were  made  by  Act  May  1, 
1886,  c.  73,  §  1,  post,  §  9680. 

Notea  of  Deoiaiona 


Purpose  and  operation  of  statute^— 

This  section  does  not  create  a  condi- 
tion which  renders  shares  subscribed 
and  paid  for  in  full  invalid  unless  the 
entire  amount  of  the  proposed  increase 
is  subscribed  and  paid  for  in  full,  but 
refers  only  to  the  actual  increase  creat- 
ed by  a  subscription  for  a  given  num- 
ber of  shares,  which  must  be  paid  up 
in  fuU  to  render  it  valid;  the  amount 
of  the  proposed  increase  approved  by 
the  comptroller  merely  fixing  the  maxi- 
mum amount  within  which  any  increase, 
if  paid  up,  will  be  valid.  Scott  v.  Lati- 
mer (1898)  89  Fed.  843,  33  C.  C.  A.  1, 
affirmed  (1901)  21  Sup.  Ct.  586,  181  U. 
S.  202,  46  L.  Ed.  822. 

The  primary  object  of  this  section  is 
to  prevent  banking  business  being  done 
on  the  basis  of  an  increased  capital  not 
in  fact  existing.  Lyons  v.  Westwater 
(1910)  181  Fed.  681,  104  C.  C.  A.  663. 

I  noreaso  of  eapltai  stocks— Stock  can- 
not be  lawfully  increased  before  the  en- 
tire amount  of  new  capital  has  been 
paid  in  and  the  comptroller  has  certi- 
fied to  the  increase  and  to  the  fact  of 
payment  in  the  mode  prescribed  by  this 
section.  McFarlin  v.  First  Nat  Bank 
(1895)  68  Fed.  868,  872,  16  C.  C.  A,  46. 

The  increase  of  the  capital  stock  of 
a  bank  based  on  a  fictitious  value  of 
assets,  and  on  notes  given  by  the  di- 
rectors, with  an  understanding  that 
they  were  not  to  be  paid,  is  in  viola- 
tion of  this  section,  and  the  directors 
of  the  bank  participating  are  liable  for 
all  losses  resulting  to  the  creditors. 
CJbckrUl  V.  Abeles  (1898)  86  Fed.  606, 
30  C.  C.  A.  223. 

The  effect  of  a  resolution  of  the 
shareholders  of  a  national  banking  as- 
sociation, proposing  to  increase  the 
capital  stock  from  $200,000  to  $500,000, 
and  authorizing  the  presideht  and  cash- 
ier, whenever  $50,000  of  the  increase 
was  subscribed  and  paid,  to  certify  the 
same  to  the  comptroller,  was  to  ren- 
der valid  and  binding  on  the  subscrib- 
ers, when  paid  and  approved  by  the 
comptroller,  any  increase  amounting  to 
$60,000,  or  any  multiple  thereof,  not 
exceeding  $300,000  in  alL  Brown  v. 
Tillinghast  (1899)  93  Fed.  326,  36  G. 
C.  A.  323. 

National  banks  can  increase  their 
capital  stock  only  as  provided  by  this 
section  and  Act  May  6,  1886;  and 
where  an  increase  la  attempted  to  be 
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made  without  obtaining  the  consent  of 
two-thirds  of  the  stock,  the  payment  in 
full  of  the  amount  of  such  increase,  and 
the  certificate  and  approval  of  the 
comptroller  of  the  currency,  as  requir- 
ed by  those  statutes,  the  proceedingB 
are  invalid,  and  preliminary  subscrip- 
tions to  such  increase  cannot  be  en- 
forced. Winters  v.  Armstrong  (C.  C. 
1889)  37  Fed.  60a 

Where  the  articles  provide  for  an  in- 
crease of  capital,  and  the  maximum  of 
such  increase  is  once  fixed  by  the  de- 
termination of  the  comptroller  of  the 
currency,  both  his  power  and  that  of 
the  association  over  the  subject  are  ex- 
hausted. A  further  increase  and  a  new 
maximum  cannot  be  effected  by  an 
amendment  of  the  articles.  (1882)  17 
Op.  Atty.  Gen.  288. 

Certificate  as  to  incroasew— The  cer- 
tificate of  the  comptroller  of  the  cur- 
rency that  the  capital  stock  of  a  bank 
has  been  increased  to  a  certain  amount 
is  conclusive  of  the  sufficiency  of  the 
facts  and  the  regularity  of  the  proceed- 
ings requisite  to  an  increase,  and  can- 
not be  questioned  in  any  collateral  pro- 
ceeding. Columbia  Nat.  Bank  v.  Math- 
ews (1898)  86  Fed.  934,  29  G.  G.  A 
491  (reversing  Judgment  Matthews  v. 
Golumbia  Nat  Bank  [C.  C.  1897]  79 
Fed.  668) ;  BaUey  ▼.  Tillinghast  (1900) 
99  Fed.  801,  40  G.  C.  A.  93  (affirming 
decree  Tillinghast  v.  Bailey  [C.  G.  1897] 
86  Fed.  46);  Brown  v.  Tillinghast 
(1899)  93  Fed.  826,  35  G.  C.  A.  323: 
Latimer  v.  Bard  (G.  G.  1896)  76  Fed. 
636;  TUUnghast  v.  Bailey  (G.  G.  1897) 
86  Fed.  46. 

There  could  be  no  valid  increase  of 
the  capital  stock  of  a  national  bank  un- 
til the  comptroller  of  the  currency  ap- 
proved thereof  and  issued  his  certifi- 
cate. Gharleston  v.  People's  Nat  Bank 
(1873)  5  S.  G.  103,  22  Am.  Rep.  L 

Reduction    of    proposed    increased— 

Where  a  national  bank  undertakes  to 
increase  its  capital  stock  a  certain 
amount,  and  a  smaller  amount  is  acto- 
ally  paid  in,  it  can  reduce  the  amonnt 
of  the  increase  to  the  amount  actually 
paid;  the  amount  of  increase  within 
the  maximum  being  always  subject  to 
the  discretion  of  the  bank.  Delano  t. 
Butier  (1886)  7  Sup.  Gt.  39,  118  U.  S. 
634,  30  L.  Ed.  260;  Mills  v.  Same 
(1886)  7  Sup.  Gt  47,  118  U.  S.  655,  30 
Lu  Ed.  266. 


.  I 


Ch.l) 


NATIONAL  BANKS 


§  9679 


The  statute  is  not  violated  where  the 
proposed  increase  is  reduced  to  the 
amount  actually  paid  in,  and  the  latter 
is  the  amount  Qf  increase  specified  in 
the  notice.  Aspinwall  v.  Butler  (1880) 
10  Sup.  Ct  417,  133  U.  S.  595,  33  L. 
£d.  779,  affirming  judgment  Butler  ▼• 
Aspinwall  (C.  C.  1887)  33  Fed.  217. 
-  Where  a  subscription  to  a  part  of  the 
increased  stock  of  a  national  bank  has 
become  complete  and  binding,  under  the 
terms  of  the  original  resolution  of  in- 
crease, its  validity  is  not  affected  by 
any  subsequent  action  looking  to  a  limi- 
t8.tion  of  the  increase  authorized. 
Brown  v.  Tillinghast  (1899)  93  Fed. 
326,  35  O.  O.  A.  323. 

Action  of  the  stockholders  in  reduc- 
ing amount  of  increase  held  legal,  and 
that  of  the  comptroller  in  approving  the 
increase  under  the  circumstances  prop- 
er. BaUey  v.  Tillinghast  (1900)  99 
Fed.  801,  40  O.  C.  A.  93,  affirming  de- 
cree Tillinghast  v.  Bailey  (C.  C.  1897) 
86  Fed.  46. 

Subscriber  for  proposed  Increase^— 
Where  a  person  subscribed  to  a  pro- 
posed increase  of  stock  and  paid  his 
subscription,  he  is  bound  thereby, 
though  the  bank,  under  the  provisions 
of  its  by-laws  to  "determine  what  dis- 
position shall  be  made  of  the  privilege 
of  subscribing  for  the  new  stock*' 
when  it  has  not  been  subscribed  for  in 
the  time  given  in  its  notice,  limits  the 
amount  of  the  increase  to  the  amount 
paid  in.  Aspinwall  v.  Butler  (1890) 
10  Sup.  Ct  417.  133  U.  S.  595,  33  L. 
Ed.  779. 

Where  a  subscriber  for  a  proposed 
Increase  in  the  capital  stock  of  a  bank 
pays  and  receives  a  receipt  therefor, 
and  is  entered  on  the  stock  books  as  a 
stockholder,  she  becomes  a  stockhold- 
er, though,  her  certificate  of  stock, 
which  was  made  out  for  her  when  she 
should  call  for  it,  was  not  called  for 
or  sent  to  her.  Pacific  Nat.  Bank  of 
Boston  V.  Eaton  (1891)  11  Sup.  Gt 
984,  141  U.  S.  227,  35  L.  Ed.  702.  Her 
position  was  not  affected  by  the  fact 
that  subsequently  thereto,  by  due  pro- 
ceedings, but  unknown  to  her,  the 
amount  of  the  proposed  increase  was 
reduced.     Id. 

Plaintiffs  subscribed  for  certain 
shares  in  a  bank  to  increase  the  capital, 
and,  after  paying  installments  thereon, 
consented  that  the  bank  be  consolidated 
with  a  national  bank,  and  that  the  cap- 
ital of.  the  latter  be  increased,  and  that 
their  subscriptions  should  stand  as  sub- 
scriptions to  the  increased  capital  of 
the  national  bank,  and  paid  installments 
on  their'  subscriptions.  Some  prelim- 
inary steps  were  taken  by  the  national 
bank  to  increase  its  stock,  but  the 
confptroUer  of  the  currency  refused  to 
consent  to  the  fuU  increase,  and  before 
the  amount  of  increase  allowed  by  him 
was  paid  in,  and  a  certificate  therefor 
issued  by  him,  the  national  bank  was 
placed  in  the  hands  of  a  receiver. 
Held,  that  plaintiffs  never  became  stock- 


holders in  the  national  bank.  McFar- 
lin  V.  First  Nat.  Bank  (1895)  68  Fed. 
868,  16  C.  C.  A.  46. 

One  who  subscribes  to  a  proposed  in- 
crease of  stock  with  knowledge  that  the 
stockholders  had  by  a  resolution  au- 
thorized the  officers,  with  the  approval 
of  the  comptroller,  to  increase  the  cap- 
ital stock  in  any  multiple  of  |60,000  up 
to  $300,000,  as  the  subscriptions  shall 
be  paid  in,  is  estopped  from  question- 
ing the  regularity  of  the  proceedings 
after  the  certificate  of  the  comptroller 
to  such  an  increase  is  obtfdned.  Co- 
lumbia Nat  Bank  v.  Mathews  (1898) 
85  Fed.  934,  29  C.  G.  A.  491,  reversing 
judgment  Matthews  v.  Columbia  Nat. 
Bank  (O.  C.  1897)  79  Fed.  558. 

A  sdbscriber  to  an  issue  of  increased 
stock  authorized  by  a  national  bank, 
who  was  given  original  stock  instead, 
which  fact  appeared  on  the  face  of  the 
certificate  and  by  the  books  of  the  bank, 
who  retains  such  stock,  without  objec- 
tion, for  three  years,  and  until  after 
the  bank  has  become  insolvent,  will  be 
presumed  to  have  known  and  assented 
to  such  change,  and  is  precluded  from 
thereafter  asking  to  be  relieved  from 
liability  as  a  stockholder  on  that  ground. 
BaUey  v.  Tillinghast  (1900)  99  Fed. 
801,  40  C.  G.  A.  93,  affirming  decree 
Tillinghast  v.  Bailey  (C.  C.  1897)  86 
Fed.  46. 

In  an  action  by  the  receiver  of  a  na- 
tional bank  to  enforce  subscriptions  to 
a  proposed  increase  of  its  capital  stock, 
an  allegation  that  the  bank,  subsequent 
to  defendants'  subscriptions,  and  with 
their  knowledge,  represented  to  the 
public  by  means  of  circulars,  letter 
heads,  etc,  that  its  capital  stock  had 
been  so  increased,  and  that  defendants 
allowed  their  names  to  remain  "upon 
the  list  of  those  subscribing  for  and 
entitled  to  such  new  or  increase  of 
stock,*'  but  without  alleging  that  the 
public  gave  credit  to  the  bank  on  the 
faith  that  defendants  were  part  owners 
of  such  increase  of  stock,  or  that  they 
allowed  themselves  to  be  held  out  as 
actual  stockholders,  does  not  show  that 
they  are  estopped  to  plead  the  failure 
of  the  bank  to  comply  ^th  the  statu- 
tory requirements  in  perfecting  such 
increase.  Winters  v.  Armstrong  (C.  C. 
1889)  37  Fed.  508. 

Such  a  subscription  is  impliedly  con- 
ditioned on  the  subscription  of  the 
whole  amount  of  the  proposed  increase, 
and  on  the  compliance  by  the  corpora- 
tion with  all  the  requirements  of  the 
statute  necessary  to  make  the  increase 
of  stock  valid.  And  in  case  of  non- 
compliance with  such  requirements 
there  is  a  failure  of  consideration.    Id. 

A  subscriber  who  has  made  payments 
on  his  subscription  to  the  proposed  In- 
crease, believing  that  the  statutory  re- 
quirements would  be  complied  with,  is 
entitled  to  have  the  amount  thereof  al- 
lowed as  a  claim  against  the  assets  of 
the  bank  in  the  receiver's  hands.    Id. 

Subscribers  to  a  duly-authorized  in- 
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creased  issue  of  sto^  by  a  national 
bank,  who  accept  certificates  therefor, 
vote  the  stock  by  proxy,  and  take  div- 
idends thereon,  cannot  question  the  va- 
lidity of  such  stock,  as  against  the  re- 
ceiver, after  the  bank  has  become  in- 
solvent Tillinghast  v.  Bailey  (O.  C. 
1897)  86  Fed.  46. 

A  national  bank  determined  in  due 
form  to  increase  its  capital  stock,  but, 
owing  to  the  entire  amount  not  being 
taken  up,  advertised  an  additional  in- 
crease, which  was  not  authorized  by 
vote  of  the  stockholders,  and  never  ap- 
proved or  certified  by  the  United  States 
comptroller,  as  required  by  law.  Held, 
that  a  subscriber  for  shares  of  the 
original  increase  was  not  a  stockholder, 
and,  upon  the  bank's  insolvencjr,  was 
entitled  to  be  treated  as  a  creditor  to 
the  amount  paid  in  by  him.  Schieren- 
berg  V.  Stephens  (1888)  32  Mo.  App. 
314;  Nichols  v.  Same,  Id.  330. 


Where  a  proposed  increase  of  the 
capital  stock  of  a  national  bank  has  not 
been  authorized  by  the  comptroller  of 
the  currency,  a  stockholder  who  has 
paid  the  amount  of  his  subscription  to- 
wards such  increase  is  upon  the  insol- 
vency of  the  bank  entitled  to  have  sudi 
amount  set  off  pro  tan  to  against  a  note 
held  against  him  by  the  bank.  Arm-' 
strong  V.  Law  (Ohio  1892)  (Super.  Gt 
Cin.)  27  Wkly.  Law  Bui.  100. 

Liability  of  stockholders.^— See  Scott 
V.  Deweese  (1901)  21  Sup.  Ct  585, 
181  U.  S.  202,  45  L.  Ed.  822.  See  also, 
note  under  §  9689,  post. 

Cited  without  definite  application, 
Westwater  v.  Lyons  (1912)  193  Fed. 
817, 113  C.  C.  A.  617;  Morrison  v.  Price 
(O.  O.  1885)  23  Fed.  217,  218  (affirm- 
ed [1886]  7  Sup.  Ot  39,  118  U.  S.  634, 
30  L.  Ed.  260). 


§  9680.  (Act  May  1,  1886,  c.  73,  §  1.)  Increase  of  capital  stock. 
Any  national  banking  association  may,  with  the  approval  of 
the  Comptroller  of  the  Currency,  by  the  vote  of  shareholders  owning 
two-thirds  of  the  stock  of  such  association,  increase  its  capital  stock, 
in  accordance  with  existing  laws,  to  any  sum  approved  by  the  said 
Comptroller,  notwithstanding  the  limit  fixed  in  its  original  articles 
of  association  and  determined  by  said  Comptroller ;  and  no  increase 
of  the  capital  stock  of  any  national  banking  association  either  with- 
in or  beyond  the  limit  fixed  in  its  original  articles  of  association  shall 
be  made  except  in  the  manner  herein  provided.    (24  Stat.  18.) 

This  was  the  first  section  of  an  act  entitled  "An  act  to  enable  national  bank- 
ing associations  to  increase  their  capital  stock  and  to  change  their  names  or 
locations." 

The  other  sections  of  the  act,  sections  2-4  thereof,  are  set  forth  ante,  H 
9662-9664. 

§  9681.  (R.  S.  §  5143,  as  amended,  Act  Dec.  23,  1913,  c.  6,  §  28.) 
Reduction  of  capital  stock. 

Any  association  formed  under  this  title  may,  by  the  vote  of 
shareholders  owning  two-thirds  of  its  capital  stock,  reduce  'its 
capital  to  any  sum  not  below  the  amount  required  by  this  title  to 
authorize  the  formation  of  associations;  but  no  such  reduction 
shall  be  allowable  which  will  reduce  the  capital  of  the  association 
below  the  amount  required  for  its  outstanding  circulation,  nor  shall 
any  reduction  be  made  until  the  amount  of  the  proposed  reduction 
has  been  reported  to  the  Comptroller  of  the  Currency  and  such 
reduction  has  been  approved  by  the  said  Comptroller  of  the  Cur- 
rency and  by  the  Federal  Reserve  Board,  or  by  the  organization 
committee  pending  the  organization  of  the  Federal  Reserve  Board. 

Act  June  3,  1864,  c  106,  §  13,  13  Stat  103.  Act  Dec.  23,  1913,  c.  6,  fi 
28,  38  Stat.  274. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

**Any  association  formed  under  this  Title  may,  by  the  vote  of  shareholders 
owning  two-thirds  of  its  capital  stock,  reduce  its  capital  to  any  sum  not  be- 
low the  amount  required  by  this  Title  to  authorize  the  formation  of  associa- 
tions; but  no  such  reduction  shall  be  allowable  which  will  reduce  the  capital 
of  the  association  below  the  amount  required  for  its  outstanding:  circulation, 
nor  shall  any  such  reduction  be  made  until  the  amount  of  the  proposed  reduc- 
tion has  been  reported  to  the  Comptroller  of  the  Currency  and  his  appi^val 
thereof  obtained." 

It  was  amended  by  the  Federal  Reserve  Act  of  Dec  23,  1913,  c.  6,  |  28, 
dted  above,  to  read  as  set  forth  here. 

Notes  of  Decisions 

Operation  of  statute  In  general^-ZThis      to  a  state  of  facts  showing  that  a  bank, 
section  could  not  be  made  applicable      on  notice  of  increase  of  capital  to  |V 
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000,000,  increased  it  to  $961,000.  Mor- 
rison V.  Price  (O.  O.  1885)  23  Fed.  217, 
219,  affirmed  (1886)  7  Sup.  Ot.  39, 
118  U.  S.  634,  30  L.  I3d.  260. 

Reduetlon  of  capital  stock,  in  general. 

— The  only  method  by  which  a  national 
bank  can  reduce  its  stock  being  that 
prescribed  in  this  section,  and  the  pos- 
sibility of  ownership  of  its  own  stock 
being  recognized  by  section  9762,  post, 
the  unlawful  ownership  of  its  own 
shares  by  a  national  bank  did  not  con- 
stitute a  pro  tanto  reduction  of  its  cor- 
porate stock,  and  hence  was  improp- 
erly omitted  from  the  bank's  state- 
ments of  assets.  U.  S.  v.  Morse  (C.  O. 
1908)   161  Fed.  429.- 

Stockholders  in  a  national  bank,  to 
meet  an  impairment  of  $75,000  in  the 
capital  stock  arising  from  the  insolven- 
cy of  a  borrower  and  the  apparent 
worthlessness  of  the  collaterals,  reduc- 
ed the  capital  stock  $75,000,  at  the 
same  time  voting  to  take  the  depreciat- 
ed securities,  which  were  the  cause  of 
the  impairment  of  the  capital,  from  the 
assets,  and  place  them  in  the  hands  of 
trustees  for  the  benefit  of  stockholders. 
Held,  that  as  it  must*  be  presumed  that 
the  comptroller  of  the  currency,  in  de- 
termining the  amount  of  impairment, 
took  into  consideration  any  value  that 
these  collaterals  had,  they  could  not 
thus  be  withdrawn,  as  such  withdrawal 
would  thereby  further  impair  the  cap- 
ital. McOann  v.  First  Nat.  Bank 
(1892)  131  Ind.  95,  30  N.  B.  893. 

A  national  bank,  having  reduced  its 
capital  stock,  must  return  the  whole 
capital  thus  set  free  to  its  stockholders, 
and  a  resolution  requiring  stockholders 
to  relinquish  a  pro  rata  amount  of  their 
shares  to  correspond  to  the  reduction  in 
capital  stock,  upon  the  payment  of  less 
than  the  amount  of  their  interest  in  the 
capital  set  free,  is  void.  Seeley  v.  New 
York  Nat  Exch.  Bank  (N.  Y.  1878)  8 
Daly,  400,  affirmed  in  (1879)  78  N.  Y. 
608. 

Approval  by  comptroller.— A  reduc- 
tion of  the  capital  of  a  national  bank 
is  not  effective  until  approved  by  the 


comptroller,  but  his  certificate  is  proof 
of  reduction.  Brovm  v.  Ellis  (D.  C. 
1900)  103  Fed.  834. 

Under  an  averment,  in  a  complaint  by 
an  original  stockholder  of  a  national 
bank,  for  the  appointment  of  a  receiver, 
that  a  certain  fund  was  set  apart  for 
the  benefit  of  the  original  stockholders 
when  they  consented  to  a  reduction  of 
capital  and  by  direction  of  the  Comp- 
troller of  the  Currency,  an  objection 
that  no  special  trust  fund  ever  ez* 
is  ted,  because  the  directors  had  no  au- 
thority to  make  it,  is  without  merit, 
since  no  reduction  in  capital  could  have 
been  made  under  this  section  without 
the  approval  of  the  Comptroller,  and 
it  was  fairly  within  his  authority  to 
condition  his  approval  on  the  adoption 
of  such  measures  as  he  might  think 
proper  to  do  justice  to  the  holders  of 
the  original  shares.  Cogswell  v.  Sec- 
ond Nat  Bank  (1903)  56  A.  574,  76 
Conn.  252. 

Effect  of  certificate  as  evidence,  see 
Brown  v.  Ellis  (D.  C.  1900)  103  Fed. 
834.    See,  also,  note  under  §  9689,  post 

Proceeds  of  assets  set  apart.— The 
stockholders  of  record  when  capital 
stock  is  reduced  pursuant  to  this  sec- 
tion, and  not  those  at  the  expiration  of 
the  bank's  charter,  are  entitled  to  the 
proceeds  of  the  doubtful  assets  set 
apart  at  the  time  of  reduction,  pursu- 
ant to  the  requirement  of  the  comptrol- 
ler of  the  currency  requiring  such  as- 
sets to  be  set  aside  for  the  benefit  of 
persons  then  stockholders.  Jerome  v. 
Cogswell  (1907)  27  Sup.  Ct  241,  243, 
204  V,  S.  1,  51  L.  Ed.  343. 

Cited  without  definite  application, 
Rankin  v.  Fidelity  Insurance  Trust  & 
Safe  Deposit  Co.  (1903)  23  Sup.  Ct 
553,  554.  189  U.  S.  242,  47  L.  Ed.  792; 
Commercial  National  Bank  v.  Wein- 
hard  (1904)  24  Sup.  Ct  253,  256,  192 
U.  S.  243,  48  L.  Ed.  425;  Burrows  v. 
Niblack  (1896)  84  Fed.  Ill,  114,  28 
C.  C.  A.  130;  Morse  v.  U.  S.  (1909)  174 
Fed.  539.  98  C.  C.  A.  321,  20  Ann.  Cas. 
938,  certiorari  denied  (1909)  30  Sup. 
Ct  406,  215  U.  S.  605,  64  L.  Ed.  346. 


§  9682.  (R.  S.  §  5144.)     Right  of  shareholders  to  vote. 

In  all  elections  of  directors,  and  in  deciding  all  questions  at  meet- 
ings of  shareholders,  each  shareholder  shall  be  entitled  to  one  vote 
on  each  share  of  stock  held  by  him.  Shareholders  may  vote  by 
proxies  duly  authorized  in  writing;  but  no  officer,  clerk,  teller,  or 
book-keeper  of  such  association  shall  act  as  proxy;  and  no  share- 
holder whose  liability  is  past  due  and  unpaid  shall  be  allowed  to  vote. 
Act  June  3,  1864,  c.  106,  {  11,  13  Stat  102. 

Notes  of  Decisions 


Right  to  voteu— After  the  expiration 
of  the  term  of  its  charter,  the  stock 
of  a  national  banking  association  is  not 
transferable,  so  as  to  give  the  trans- 
feree the  right  to  share  in  the  election 
of  directors.    Richards  y.  Attleborough 


Nat.  Bank  (1889)  148  Mass.  187,  19 
N.  B.  353,  1  L.  R.  A.  781. 

Llablllty^The  "liability"  is  Um- 

ited  to  liability  for  unpaid  subscriptions 
to  stock.  U.  S.  V.  Bsjry  (C.  C.  1888) 
36  Fed.  246. 
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§  9683.  (R.  S.  §  5145.)    Election  of  directors. 

The  affairs  of  each  association  shall  be  managed  by  not  less  than 
five  directors,  who  shall  be  elected  by  the  shareholders  at  a  meeting 
to  be  held  at  any  time  before  the  association  is  authorized  by  the 
Comptroller  of  the  Currency  to  commence  the  business  of  banking; 
and  afterward  at  meetings  to  be  held  on  such  day  in  January  of  each 
year  as  is  specified  therefor  in  the  articles  of  association.  The  direct- 
ors shall  hold  office  for  one  year,  and  until  their  successors  are  elected 
and  have  qualified. 

Act  June  8,  1864,  c.  106,  f f  0,  10,  18  Stat.  }02. 

Notes  of  Deeiflions 


Resignation  of  dlreotor^-This  section 
does  not  prohibit  resignations  of  direc- 
tors within  the  year  for  which  they 
were  appointed,  but  is  intended  to 
make  the  term  of  office  conform  to  the 
time  of  the  new  election,  and  not  to 
absolutely  require  every  director  to 
serve  the  full  term.  Movius  v.  Lee  (G. 
G.  1887)  30  Fed.  298,  301,  affirmed 
Briggs  V.  Spaulding  (1891)  11  Sup.  Gt 
924,  141  U.  S.  132,  35  L.  Ed.  662. 

Since  this  section  does  not  provide 
the  time  when  and  the  methods  by 
which  a  director  may  resign,  the  com- 
mon law  controls,  and  a  verbal  resigna- 
tion by  a  director  given  to  the  presi- 
dent, to  whom  he  at  the  same  time 
sells  his  stock,  with  a  power  of  attor- 
ney for  its  transfer,  is  effective  to  re- 
lease the  director  from  responsibility 
for  the  subsequent  conduct  of  the 
bank's  affairs.  Briggs  v.  Spaulding 
(1891)  11  Sup.  Ct.  924,  928,  141  U.  S. 
132,  35  L.  Ed.  662. 

A  director  of  a  national  bank,  who 
before  the  expiration  of  his  term  sells 
his  stock,  and  orally  resigns  his  office 
to  the  president  in  his  place  of  presi- 
dent at  the  bank,  and  afterwards  re- 
ceives the  money  for  his  stock,  prior 
to  the  sustaining  of  losses  by  the  bank, 
ceases  to  be  a  director,  and  cannot  be 
held  liable  for  subsequent  losses  caus- 


ed by  the  negligence  of  the  directors. 
Movins  V.  Lee  (G.  G.  1887)  30  Fed. 
298,  decree  affirmed  Briggs  v.  Spauld- 
ing (1891)  11  Sup.  Gt  924,  141  U.  8. 
132,  35  L.  Ed.  662. 

Authority  of  direotors^— The  board  of 
directors  are  authorized  to  transact  the 
usual  and  ordinary  business  of  the 
bank,  but  their  authority  does  not  ex- 
tend to  levying  assessments  upon  the 
stockholders  for  the  purpose  of  restor- 
ing the  capital  of  the  bank  and  enabling 
it  to  continue  in  business  under  B.  S.  ( 
6205,  ante,  |  976.7.  Gommerdal  Nat 
Bank  v.  Weinhard  (1904)  24  Sup.  Ct 
253,  255,  192  U.  S.  243,  48  L.  Ed.  425. 

Assent  of  a  majority  of  the  board  of 
directors  acting  separately  is  not  bind- 
ing on  the  bank.  Ft.  Scott  First  Nat 
Bank  v.  Drake  (1886)  35  Kan.  564, 11 
Pac.  445,  57  Am.  Rep.  193. 

Quo  warranto^— An  information  in  the 
nature  of  a  quo  warranto  will  not  lie  in 
a  state  court  to  try  the  right  to  the 
office  of  director.  State  v.  Gurtis 
(1868)  35  Gonn.  374,  95  Am.  Dec  263. 

CKed    without    definite    appllcatioa, 

U.  S.  V.  Britton  (1883)  2  Sup.  Ct  526, 
530,  108  U.  S.  193, 27  L.  Ed.  701;  Barl- 
ing V.  Emigh  (1910)  30  Sup.  Gt  672, 
675,  218  U.  S.  27,  54  L.  Ed.  915. 


§  9684.  (R.  S.  §  5146,  as  amended.  Act  Feb.  28,  1905»  c.  1163.) 
Requisite  qualifications  of  directors. 

Every  director  must,  during  his  whole  term  of  service,  be  a  citi- 
zen of  the  United  States,  and  at  least  three-fourths  of  the  directors 
must  have  resided  in  the  State,  Territory,  or  District  in  which  the 
association  is  located  for  at  least  one  year  immediately  preceding 
their  election  and  must  be  residents  therein  during  their  continu- 
ance in  office.  Every  director  must  own  in  his  own  right  at  least 
ten  shares  of  the  capital  stock  of  the  association  of  which  he  is  a 
director,  unless  the  capital  of  the  bank  shall  not  exceed  twenty-five 
thousand  dollars,  in  which  case  he  must  own  in  his  own  right  at 
least  five  shares  of  such  capital  stock.  Any  director  who  ceases  to  be 
the  owner  of  the  required  number  of  shares  of  the  stock,  or  who 
becomes  in  any  other  manner  disqualified,  shall  thereby  vacate  his 
place. 

Act  June  3,  1864,  c  106,  U  9, 10,  13  SUt  102.  Act  Feb.  28,  1905,  c  1163, 
83  Stat.  818. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
^^Every  director  must,  during  his  whole  term  of  service,  be  a  citisen  of  the 
United  States,  and  at  least  three-fourths  of  the  directors  must  have  resided  in 
the  State,  Territory,  or  District  in  which  the  association  is  located,  for  at 
least  one  year  immediately  preceding  their  election,  and  must  be  residents  there- 
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in  during  their  continuance  in  office.  Every  director  must  own,  in  his  own 
right,  at  least  ten  shares  of  the  capital  stock  of  the  association  of  which  he  is 
a  director.  Any  director  who  ceases  to  be  the  owner  of  ten  shares  of  the 
stock,  or  who  becomes  in  any  other  manner  disqualified,  shall  thereby  vacate 
his  place." 

It  was  amended  by  Act  Feb.  28,  1905,  c.  1163,  cited  above,  as  to  the  quali- 
fications required  of  directors,  so  as  to  read  as  set  forth  here. 

Interlocking  directorates  in  specified  cases  were  prohibited  by  the  Clayton 
Act  of  Oct.  15,  1914,  c  328,  §  8,  as  amended  by  Act  May  15,  1916,  c  120, 
ante,  §  8835h. 

Notes  of  Beoiaioiui 


Eligibility  to  bo  dlreotor^-One  pur- 
pose of  this  enactment  is  to  confine  the 
management  of  each  bank  to  persons 
who  live  in  the  neighborhood  and  know 
the  trustworthiness  of  its  officers  and 
the  character  and  financial  ability  of 
those  seeking  to  borrow  money.  Con- 
cord First  Nat.  Bank  v.  Hawkins 
(1899)  174  V.  S.  364,  19  Sup.  Ct  739, 
43  L.  Ed.  1007. 

A  transferee  of  stock  transferred 
after  the  expiration  of  the  term  of  its 
charter,  not  being  a  stockholder,  is  in- 
eligible as  a  director.  Richards  v.  At- 
tleborough  Nat.  Bank  (1889)  148  Mass. 
187,  19  N.  E.  353,  1  L.  R.  A.  781. 


Liability  of  shanelioid6r$.»See  Finn 
v.  Brown  (1891)  12  Sup.  Ct.  136,  139, 
142  U.  S.  56,  35  L.  Ed.  936.  See,  also, 
note  under  |  9689,  post. 

Cited    without    definite    applieatlon, 

Briggs  V.  Spaulding  (1891)  11  Sup.  Ct 
924,  928,  141  U.  S.  132,  35  L.  Ed.  662; 
First  Nat.  Bank  v.  Hawkins  (1899)  19 
Sup.  Ct.  739,  741,  174  V.  S.  864,  43  L. 
Ed.  1007;  Guthrie  v.  Harkness  (1905) 
26  Sup.  Ct.  4,  7,  199  U.  S.  148,  60  L. 
Ed.  130,  4  Ann.  Cas.  433;  Sigua  Iron 
Co.  V.  Greene  (1898)  88  Fed.  207,  214, 
31  C.  C.  A.  477. 


§  9685.  (R.  S.  §  5147.)    Oath  required  from  directors. 

Each  director,  when  appointed  or  elected,  shall  take  an  oath  that 
he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and  honestly 
administer  the  affairs  of  such  association,  and  will  not  knowingly 
violate,  or  willingly  permit  to  be  violated,  any  of  the  provisions  of  this 
Title,  and  that  he  is  the  owner  in  good  faith,  and  in  his  own  right,  of 
the  number  of  shares  of  stock  required  by  this  Title,  subscribed  by 
him,  or  standing  in  his  name  on  the  books  of  the  association,  and  that 
the  same  is  not  hypothecated,  or  in  any  way  pledged,  as  security  for 
any  loan  or  debt.  Such  oath,  subscribed  by  the  director  making  it, 
and  certified  by  the  officer  before  whom  it  is  taken,  shall  be  imme- 
diately transmitted  to  the  Comptroller  of  the  Currency,  and  shall  be 
filed  and  preserved  in  his  Office. 

Act  June  3,  1864,  c.  106,  |  9,  13  Stat.  102. 

Note*  of  Deeiaiona 


Liability  of  aharehoidersw— See  Finn 
T.  Brown  (1891)  12  Sup.  Ct  136,  139, 
142  tJ.  S.  68,  35  L.  Ed.  936.  See,  also, 
note  under  §  9689,  post. 

Liability  of  dlrector8.»See  Briggs  v. 
Spaulding  (1891)  11  Sup.  Ct.  924,  928, 
141  U.  S.  132,  35  L.  Ed.  662.  See,  also, 
note  under  i  9831,  post 

Citod  without  definite  appilcation, 
Yates  y.  Jones  Nat  Bank   (1907)   27 


Sup.  Ct  638,  643,  206  U.  S.  158,  51  L. 
Ed.  1002;  Spurr  ▼.  U.  S.  (1898)  87 
Fed.  701,  707,  81  C.  O.  A.  202  (revers- 
ed [1899]  19  Sup.  Ct  812,  174  U.  S. 
728,  43  L.  Ed.  1150) ;  Sigua  Iron  Co.  v. 
Greene  (1898)  88  Fed.  207,  214,  31  C. 
C.  A.  477;  U.  S.  v.  Noale  (C.  C.  1882) 
14  Fed.  767,  770;  Gibbons  v.  Anderson 
(C.  C.  1897)  80  Fed.  345,  346. 


§  9686.  (R.  S.  §  5148.)    Filling  vacancies. 

Any  vacancy  in  the  board  shall  be  filled  by  appointment  by  the 
remaining  directors,  and  any  director  so  appointed  shall  hold  his  place 
until  the  next  election. 

Act  June  3,  1864,  c.  106,  |  10,  18  Stat  102. 

Cited  without  definite  application, 
Briggs  T.  Spaulding  (1891)  11  Sup.  Ct 
924,  928,  141  U.  S.  132,  35  L.  Ed.  662. 

§  9687.  (R.  S.  §  5149.)    Proceedings  where  no  election  is  held  on 
the  proper  day. 
If,  from  any  cause,  an  election  of  directors  is  not  made  at  the  time 
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appointed,  the  association  shall  not  for  that  cause  be  dissolved,  but 
an  election  may  be  held  on  any  subsequent  day,  thirty  days'  notice 
thereof  in  all  cases  having  been  given  in  a  newspaper  published  in 
the  city,  town,  or  county  in  which  the  association  is  located ;  and  if 
no  newspaper  is  pubHshed  in  such  city,  town,  or  county,  such  notice 
shall  be  published  in  a  newspaper  published  nearest  thereto.  If  the 
articles  of  association  do  not  fix  the  day  on  which  the  election  shall 
be  held,  or  if  no  election  is  held  on  the  day  fixed,  the  day  for  the 
election  shall  be  designated  by  the  board  of  directors  in  their  by- 
laws, or  otherwise ;  or  if  the  directors  fail  to  fix  the  day,  shareholders 
representing  two-thirds   of  the   shares   may  do   so. 

Act  June  3,  1864,  c  106,  (  10,  13  Stet  102. 

§  9688.  (R.  S.  §  5150.)    Election  of  president  of  the  board. 

One  of  the  directors,  to  be  chosen  by  the  board,  shall  be  the  pres- 
ident of  the  board. 

Act  June  3,  1864,  c.  106,  §  9,  13  SUt.  102. 

Notei  of  BeeisioiMi 

President  of  board^-No  by-laws  need      his  place.     Taylor  y.  Button   (N.  X. 
be  adopted  before  a  president  is  chosen      1864)  43  Barb.  195. 
or  removed  and  another  appointed  in 

(R.  S.  §  5151.    Superseded.) 

This  section  was  as  follows: 

"The  shareholders  of  every  national  banking  association  shall  be  held  in- 
dividually responsible,  equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  association,  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares;  except  that  shareholders  of  any  banking  as- 
sociation now  existing  under  State  laws,  having  not  less  than  five  millions  of 
dollars  of  capital  actually  paid  in,  and  a  surplus  of  twenty  per  centum  on  hand, 
both  to  be  determined  by  the  Comptroller  of  the  Currency,  shall  be  liable  only 
to  the  amount  invested  in  their  shares;  and  such  surplus  of  twenty  per  centum 
shall  be  kept  undiminished,  and  be  in  addition  to  the  surplus  provided  for  in 
this  Title ;  and  if  at  any  time  there  is  a  deficiency  in  such  surplus  of  twenty 
per  centum,  such  association  shall  not  pay  any  dividends  to  its  shareholders 
until  the  deficiency  is  made  good ;  and  in  case  of  such  deficiency,  the  Comp- 
troller of  the  Currency  may  compel  the  association  to  close  its  business  and 
wind  up  its  affairs  under  the  provisions  of  Chapter  four  of  this  Title." 

The  provisions  of  the  section  remaining  operative  were  superseded  by  the 
provisions  as  to  liability  of  shareholders  of  the  Federal  Reserve  Act  of  Dec. 
23,  1913,  c.  6,  §  23,  post,  §  9689.    See  notes  to  that  section. 

§  9689.  (Act  Dec.  23,  1913,  c.  6,  §  23.)  Individual  liability  of  share- 
holders ;  effect  of  transfer  of  shares. 
The  stockholders  of  every  national  banking  association  shall  be 
held  individually  responsible  for  all  contracts,  debts,  and  engage- 
ments of  such  association,  each  to  the  amount  of  his  stock  there- 
in, at  the  par  value  thereof  in  addition  to  the  amount  invested  in 
such  stock.  The  stockholders  in  any  national  banking  association 
who  shall  have  transferred  their  shares  or  registered  the  transfer 
thereof  within  sixty  days  next  before  the  date  of  the  failure  of  such 
association  to  meet  its  obligations,  or  with  knowledge  of  such  im- 
pending failure,  shall  be  liable  to  the  same  extent  as  if  they  had 
made  no  such  transfer,  to  the  extent  that  the  subsequent  transferee 
fails  to  meet  such  liability;  but  this  provision  shall  not  be  con- 
strued to  affect  in  any  way  any  recourse  which  such  shareholders 
might  otherwise  have  against  those  in  whose  names  such  shares 
are  registered  at  the  time  of  such  failure.    (38  Stat.  273.) 

This  section  was  part  of  the  Federal  Reserve  Act  of  1913,  dted  above. 

See  notes  to  section  1  of  the  act,  post,  §  9785. 

The  enforcement  oj  the  liability  prescribed  by  B.  S.  i  6101,  by  a  creditors* 
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bill  or  bin  in  equity  in  cases  of  Toluntary  liquidation  under  B.  S.  §  5220,  post, 
§  9806,  was  autboriied  by  Act  June  30,  1876,  c.  156,  §  2,  post,  §  9825. 

The  liability  of  the  shareholders  of  the  federal  reserve  banlcs  was  prescribed 
by  the  Federal  Reserve  Act  of  Dec  23,  1913,  c.  6,  S  2,  post,  §  9786. 

Notes  of  Booisioiui 

67  Fed.  816,  writ  of  error  dismissed 
(1897)  18  Sup.  Ct.  940,  42  L.  Ed.  1210. 

If  it  be  conceded  that  the  liability  of 
a  shareholder  in  a  national  bank  to  re- 
spond to  an  assessment  in  case  of  in- 
solvency is  statutory,  and  not  contrac- 
tual, such  fact  does  not  affect  the  ques- 
tion of  the  liability  of  another  national 
bank,  holding  stock  in  the  insolvent 
bank  as  an  investment,  without  author- 
ity of  law,  for  such  an  assessment,  as 
congress  cannot  reasonably  be  presum- 
ed to  have  intended  to  subject  the 
stockholders  and  creditors  of  the  de- 
fendant bank  to  a  liability,  the  power 
to  assume  which  it  had  denied  to  the 
bank  for  their  protection.  First  Nat. 
Bank  v.  Hawkins  (1899)  19  Sup.  Ct 
739,  174  U.  S.  364,  43  L.  Ed.  1007,  re- 
versing judgment  (1897)  76  Fed.  61, 
24  C.  C.  A.  444. 

The  statute  merely  attaches  condi- 
tions to  the  ownership  of  stock  in  na- 
tional banks,  and  a  purchaser  accepts 
the  conditions,  and  the  acts  are  then 
completed,  which  give  the  obligation 
imposed  on  shareholders  existence  in 
a  contractual  form.  Aldrich  v.  Mc- 
Claine  (1901)  106  Fed.  791,  45  O.  C.  A. 
631. 

Where  one  subscribes  for  part  of  an 
increased  issue  of  national  bank  stock, 
but  actually  receives  original  stock  in- 
stead, and  holds  it  for  several  years, 
receiving  dividends  and  paying  assess- 
ments thereon,  he  will  be  liable,  upon 
failure  of  the  bank,  to  assessment  on 
such  stock  by  the  comptroller  of  the 
currency.  Band  y.  Columbia  Nat  Bank 
(C.  C.  1898)  87  Fed.  520. 

A  religious  society  purchasing  na- 
tional bank  shares  with  a  bequest  of 
money  is  an  ordinary  stockholder,  lia- 
ble to  assessment  for  debts.  Davis  v. 
First  Baptist  Society  (D.  C.  1877) 
Fed.  Cas.  No.  3,633. 

3. Apparent  owners  and  owners 

where  transfer  Ineffective.— A  stock- 
holder in  a  national  bank  remains  lia- 
ble to  creditors  so  long  as  the  stock 
stands  in  his  name  on  the  books,  al- 
though he  may  have  sold  it  and  deliv- 
ered the  certificate  to  the  purchaser, 
unless  he  has  done  all  that  he  can  rea- 
sonably do  to  have  the  same  transfer- 
red, by  seeing  that  the  certificate  is  de- 
livered to  the  bank,  with  the  proper 
power  of  attorney  and  data  to  enable 
the  officers  to  make  the  transfer.  Mc- 
Donald V.  Dewey  (1905)  134  Fed.  528, 
67  C.  C.  A.  408,  decree  reversed  (1906) 
26  Sup.  Ct  731,  202  U.  S.  610,  50  L. 
Ed.  1128,  6  Ann.  Cas.  419. 

When  bank  stock  is  sold,  but  not 
transferred  on  the  books  of  the  bank, 
and  the  bank  afterwards  fails,  the  ex- 
ecutors of  the  person  in  whose  name 
the  stock  stood  on  the  books  are  liable 


1.  Constmction  and  operation. 

2.  Persons  liable  as  stockholders. 
8.  Apparent     owners     and     owners 

where  transfer  ineffective. 

4.  Real  and  record  owners. 

5.  Subscriber. 

6.  Transferror. 

7.  —   Transferee. 

8.  Pledgor  and  pledgee. 

9.  Married    women. 

10.  Heirs  and  representatives. 

11.  Nature  and  extent  of  liability. 

12.  Determination    of    comptroller. 
18.  Enforcement  of  liability. 

14.  Accrual   of  cause  of  action. 

16.  Prerequisites  to  suit 

16.  Jurisdiction. 

17.  Remedies. 

18.  Receiver. 

19.  Agent. 

20.  Limitations. 

81.  — -   Pleading. 

22.  Variance. 

23.  Evidence. 

24.  Burden   of   proof. 

26.  Defense. 

26.  Estoppel. 

27.  —    Bankruptcy. 

28.  —   Set-off  and  counterclaim. 

29.  Judgment. 

80.  Costa. 

81.  SuccesslYO   assessments. 

82.  Recovery  of  assessment  paid. 

83.  Preferences. 

84.  Asslj^ment   for  benefit  of   creditors. 


1.  ConstruetldM  and  operatloni^The 

general  rule  of  liability  under  this  sec- 
tion is  not  qualified  by  section  9690. 
Parker  v.  Robinson  (1895)  71  Fed. 
256,  257,  18  O.  C.  A.  36. 

The  term  "shareholder"  is  to  be  con- 
sidered as  used  in  its  ordinary  legal 
signification,  and  intended  to  describe  a 
class  of  persons  who  occupy  the  status 
and  relation  of  members  toward  the 
corporation,  and  of  contributions  to- 
ward creditors.  In  Vermont  a  married 
woman  may  become  a  stockholder  and 
charge  her  separate  property.  Witters 
V.  Sowles  (O.  C.  1889)  38  Fed.  700, 
701. 

A  national  bank's  covenant  of  war- 
ranty held  to  be  a  "contract"  and  "en- 
gagement" McLean  v.  Moore  (Tez. 
Civ.  App.  1912)  145  S.  W.  1074. 

2.  Persons   liable   as  8tockholder8.r- 

A  stockholder  held  not  entitled  to  en- 
join the  receiver  from  enforcing  his  ia- 
dividual  liability  as  a  stockholder,  on 
the  ground  that  increase  of  capital  was 
tvoid,  and  that  a  voluntaiy  assessment 
relieved  the  stockholders  of  individual 
responsibility.  Morrison  v.  Price  (O.  O. 
1885)  23  Fed.  217,  affirmed  Delano  v. 
Butler  (1886)  7  Sup.  Ct.  39,  118  U.  S. 
634,  30  L.  Ed.  260. 

A  "shareholder"  is  one  who  has  a 
proportionate  interest  in  its  assets,  and 
is  entitled  to  take  part  in  its  control 
and  receive  its  dividends.  Beal  v.  Es- 
sex Sav.  Bank  (1895)  15  a  C.  A.  128, 
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for  assessmeDt,  although  said  stock  had 
been  paid  for  by  a  purchaser  buying  at 
the  request  of  the  president  of  the 
bank,  who  gave  him  a  cashier's  check 
for  that  purpose,  placing  the  money  so 
furnished  to  the  credit  of  said  purchas- 
er on  the  books  of  the  bank  as  a  tem- 
porary loan,  the  intention  being  ulti- 
mately to  transfer  said  shares  lo  A 
third  party,  as  part  of  a  larger  propos- 
ed investment  in  stock,  for  which  funds 
had  been  placed  in  the  hands  of  the 
president  of  the  bank.  Price  v.  Whit- 
ney (O.  C.  1886)  28  Fed.  297. 

A  person  who  is  entered  on  the 
books  of  a  national  bank  as  the  owner 
of  stock,  but  who  is  admitted  to  hold 
the  stock  in  trust  for  the  true  owner, 
is  not  liable  as  a  stockholder  for  the 
debts  of  the  bank,  when  the  true  own- 
er has  been  adjudged  so  liable,  although 
nothing  is  realized  upon  the  judgment. 
Yardley  v.  Wilgus  (G.  C.  18d3)  56  Fed 
966. 

One  buying  stock  In  a  national  banh 
in  the  names  of  his  minor  children  him- 
self becomes  liable  to  assessment  as  a 
shareholder,  for  minors  are  incapable 
of  assenting  to  become  stockholders,  so 
as  to  bind  themselves  to  the  liabilities 
thereof.  Foster  v.  Chase  (O.  O.  1896) 
75  Fed.  797. 

The  father's  liability  on  stock  bought 
in  name  of  minor  child  is  not  affected 
by  the  fact  that  after  the  assessment, 
but  before  suit  was  brought  to  recover 
it,  the  son  became  of  age,  and  assented 
to  holding  the  stock.     Id. 

A  purchaser  of  stock  in  a  national 
bank  cannot,  after  the  appointment  of 
a  receiver,  have  his  purchase  rescinded. 
Salter  v.  WiUiams  (D.  G.  1914)  219 
Fed.  1017. 

Defendant,  who  was  the  owner  of 
stock  in  a  national  bank,  which,  under 
its  by-laws,  was  transferable  only  on 
the  books  of  the  bank,  sold  the  same, 
and,  after  executing  a  written  assign- 
ment to  the  purchaser,  and  a  power  of 
attorney  in  blank  to  make  the  transfer, 
indorsed  on  her  certificate  of  stock,  de- 
livered the  certificate  to  the  president 
of  the  bank,  who  promised  to  make  the 
proper  transfer  on  its  books,  but  failed 
to  do  so,  though  tiie  certificate  was 
thereafter  treated  and  used  by  the  bank 
as  the  property  of  the  purchaser. 
Held,  that  defendant  was  not  liable  as 
a  stockholder.  Cox  v.  Elmendorf 
(1896)  37  S.  W.  387,  97  Tenn.  518. 

4. Real  and  record  owners.— One 

who  permits  himself  to  appear  on  the 
books  of  a  national  bank  as  a  stock- 
holder is  liable  to  creditors  as  a  share- 
holder whether  he  be  the  absolute  own- 
er or  merely  a  pledgee,  and  if  a  regis- 
tered owner,  acting  in  bad  faith,  trans- 
fers his  stock  in  a  failing  bank  to  an 
irresponsible  person  for  the  purpose  of 
escaping  liability,  Uie  transaction  is 
void  as  to  creditors.  Anderson  v.  Phil- 
adelphia Warehouse  Co.  (1884)  4  Sup. 
Ct.  525,  527,  111  U.  &  479,  28  L.  Bd. 
478. 
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If  one  receives  shares  of  the  stock  of 
a  national  banking  association  as  col- 
lateral security  to  him  for  a  debt  due 
from  the  owner,  with  power  of  attor- 
ney authorizing  him  to  transfer  the 
shares  on  the  books  of  the  assodation, 
and,  being  unwilling  to  incur  the  re- 
sponsibilities of  a  shareholder  as  pre- 
scribed by  this  section,  causes  the 
shares  to  be  transferred  on  such  books 
to  another  under  an  agreement  that 
they  are  to  be  held  as  security  for  the 
debt  ^ue  from  the  real  owner  to  the 
creditor,  such  creditor,  acting  in  good 
faith,  and  for  the  purpose  only  of  se- 
curing payment  of  the  debt  without  in- 
curring the  responsibilities  of  a  share- 
holder, will  not,  although  the  real  own- 
er may,  be  treated  as  a  shareholder, 
within  the  meaning  of  this  section. 
Pauly  V.  State  Loan  &  Trust  Co. 
(1897)  17  Sup.  Ct  465,  470, 165  U.  S. 
606,  41  L.  Ed.  844. 

The  real  owner  of  the  shares  of  thfl 
capital  stock  of  a  national  banking  as- 
sociation may,  in  every  case,  be  treat- 
ed as  a  shareholder  within  the  meaning 
of  this  section.  Pauly  v.  State  Loan  & 
Trust  Co.  (1897)  17  Sup.  Ct  465,  470, 
165  U.  S.  606,  41  L.  Ed.  844;  Hough- 
ton V.  Hubbell  (1899)  91  Fed.  453,  45a, 
33  C.  C,  A.  574. 

Stockholders  of  record  are  liable  un- 
der this  section  for  unpaid  installments, 
though  in  fact  they  may  have  parted 
with  their  stock,  or  held  it  for  others. 
Rankin  v.  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Co.  (1903)  23  Sup.  Ct 
553,  555,  189  U.  S.  242,  47  L.  Ed.  792. 

As  a  general  rule,  the  question  of  lia- 
bility for  an  assessment  on  the  shares 
of  an  insolvent  national  bank  depends 
upon  who  was  the  actual  owner  of  the 
stock  when  the  operations  of  the  bank 
were  suspended.  Hulitt  v.  Ohio  Valley 
Nat  Bank  (1905)  137  Fed.  461,  69  C. 
C.  A.  609,  judgment  affirmed  (1907) 
Ohio  Valley  Nat  Bank  v.  HuUtt  (1907) 
27  Sup.  Ct  179,  204  U.  S.  162,  51  L 
Ed.  423. 

The  real  owner  of  shares  of  stock  in 
a  national  bank,  which,  by  his  procure- 
ment or  permission,  stand  on  the  books 
of  the  bank  in  the  name  of  an  agent, 
and  have  never  been  in  his  own  name, 
may  be  charged  as  a  shareholder  for  an 
assessment  made  on  the  bank's  insol- 
vency, and  the  receiver  may  bring  an 
action  at  law  for  the  collection  of  such 
assessment  directly  against  him,  with- 
out regard  to  the  liability  of  the  agent 
Houghton  v.  HubbeU  (1899)  91  Fed. 
453,  33  C.  O.  A.  574. 

The  owners  of  stock  in  a  national 
bank  are  liable,  and  those  who,  thoogli 
not  record  shareholders,  hold  them- 
selves out,  or  allow  themselves  to  be 
held  out,  as  owners  of  stock,  are  also 
liable  for  the  debts  of  the  bank,  wheth- 
er they  own  stock  or  not  Case  v. 
Small  (C.  C.  1881)  10  Fed.  722. 

A  person  who  appears  upon  the  rec- 
ords of  a  national  bank  to  be  a  stock- 
holder at  the  time  the  bank  becomes  in- 
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•olvent  is  subject  to  ttatatory  person- 
al liability  of  shareholder,  although  he 
has  previously  in  good  faith  sold  his 
Btock«  Irons  v.  Manufacturers*  Nat 
Bank  (G.  G.  1886)  27  Fed.  591,  decree 
reversed  Richmond  v.  Irons,  7  Sup.  Gt. 
788.  121  U.  S.  27,  30  L.  Ed.  864. 

In  fixing  liability  for  assessments 
against  stock  of  an  insolvent  bank,  the 
court  should  try  to  ascertain  who  is 
the  actual  owner,  releasing  the  appar- 
ent owner  if  he  has  done  nothing  to  de- 
ceive or  mislead.  Lucas  v.  Goe  (G.  G. 
1898)  86  Fed.  972,  974. 

Though  a  person  may  have  been  in- 
duced by  fraudulent  representations  to 
purchase  stock  of  a  national  bank,  the 
contract  is  voidable  only  at  his  option; 
and,  where  he  has  not  discovered  the 
fraud  nor  made  his  election  at  the  time 
the  bank  passes  into  the  hands  of  a 
receiver,  he  is  apparently  a  stockhold- 
er, and  can  only  escape  liability  as  such 
by  affirmatively  alleging  and  proving  the 
fraud,  acts  of  diligence  which  negative 
any  charge  of  negligence,  and  that  no 
debt  was  created  nor  credit  given  the 
bank  after  he  became  such  stockholder. 
Wallace  v.  Hood  (C.  G.  1898)  89  Fed. 
11,  judgment  affirmed  Hood  v.  Wallace 
(1899)  97  Fed.  983,  38  G.  G.  A.  692. 

Those  may  be  treated  as  sharehold- 
ers within  this  section  who  are  the  real 
owners  of  stook,  or  who  hold  them- 
selves out  or  allow  themselves  to  be 
held  out  as  owners  in  such  way  and  un- 
der such  circumstances  as  on  principles 
of  fair  dealing  will  estop  them  as 
against  creditors  from  claiming  that 
they  were  not,  in  fact,  owners.  Tour- 
telot  V.  Stolteben  (G.  G.  1900)  101 
Fed.  362,  364. 

5.  *—  Subscriber.  —  Subscribers  to 
the  capital  stock  of  a  national  bank 
previously  organized  and  carrying  on 
business,  who  accepted  certificates  of 
stock  representing  a  portion  of  the 
original  capital  stock,  obtained  by  the 
bank  in  some  manner  from  the  former 
holders,  are  estopped,  after  the  lapse  of 
five  years,  during  which  they  retained 
the  stock,  received  two  dividends,  and 
paid  one  assessment  thereon,  to  deny 
that  they  are  stockholders,  in  a  suit 
by  the  receiver  to  collect  a  further  as- 
sessment, on  the  bank's  insolvency,  on 
the  ground  that  they  supposed  they 
were  purchasing  a  part  of  an  issue  of 
increased  stock  which  the  bank  had 
voted  to  issue,  but  the  issuance  of 
which  had  not  then  been  authorized  by 
the  comptroller.  Rand  v.  Golumbia 
Nat  Bank  (1899)  94  Fed.  349,  36  G. 
G.  A.  292. 

A  national  bank  received  subscrip- 
tions to  increase  its  capital  stock,  but 
before  completing  the  proceeding,  and 
before  obtaining  the  approval  of  the 
comptroller,  it  became  insolvent,  and  a 
receiver  was  appointed,  who  brought 
action  to  enforce  the  subscriptions. 
Held,  that  the  receiver  can  assert  no 
rights   against   the    subtcribert   which 


the  bank  could  not  have  asserted,  and 
therefore,  as  no  valid  stock  can  issue 
to  the  subscribers,  there  can  be  no  re- 
covery. Winters  v.  Armstrong  (G.  G. 
1889)   37  Fed.  508. 

One  who  subscribes  and  pays  for  a 
specified  number  of  shares  of  a  "pro- 
posed increase"  of  the  capital  stock  of 
a  national  bank,  which  increase  is  in 
fact  never  issued,  and  to  whom  the 
bank  officials  transfer,  instead,  old 
stock  of  the  bank  without  his  knowl- 
edge or  consent,  is  not  a  "shareholder** 
within  the  meaning  of  this  section. 
Stephens  v.  Follett  (G.  G.  1890)  43 
Fed.  842. 

6.  *—  Transferror.  —  Individual  lia- 
bility for  the  debts  of  a  national  bank 
cannot  be  escaped  by  a  transfer  of  stock 
to  a  person  pecuniarily  irresponsible,  by 
a  purchaser  who  remains  the  actual 
owner.  Davis  v.  Stevens  (G.  G.  1879) 
Fed.  Gas.  No.  3,653;  Man  v.  Gheese- 
man  (D.  G.  1874)  Fed.  Gas.  No..  9,- 
002a. 

Where  the  holder  of  stock  in  a  bank, 
possessed  of  information  showing  good 
ground  to  apprehend  its  failure,  col- 
ludes with  an  irresponsible  transferee, 
with  the  design  of  substituting  the  lat- 
ter in  his  place,  and  thus  leaving  no  one 
with  ability  to  respond  for  the  individ- 
ual liability  imposed  by  this  section,  and 
transfers  his  shares  to  him,  the  trans- 
action will  be  decreed  a  fraud  on  the 
bank's  creditors,  and  the  transferrer 
held  to  the  same  liability  as  before  the 
transfer.  Bowden  v.  Johnson  (1883) 
2  Sup.  Ct  246,  253,  107  U.  S.  251,  27 
Li.  Ed.  386. 

Where,  upon  the  failure  of  a  nation- 
al bank,  a  suit  is  brought  by  a  receiv- 
er for  an  assessment  upon  a  sharehold- 
er made  by  the  comptroller  of  the  cur- 
rency to  meet  the  debts  of  the  bank, 
and  it  appears  that,  before  the  suspen- 
sion of  the  bank,  such  shareholder 
had  made  a  bona  fide  sale  of  his  stock 
and  surrendered  his  certificates,  and 
delivered  to  its  president  a  power  of 
attorney  sufficient  to  effect,  and  in- 
tended to  effect,  as  that  officer  knew,  a 
transfer  of  the  stock  on  the  books  of 
the  bank  to  the  purchaser,  the  receiver 
cannot  recover.  Whitney  v.  Butler 
(1886)  7  Sup.  Gt.  61,  118  V.  S.  655, 
30  li.  Ed.  266. 

A  stockho'lder  who  sold  stock  several 
months  before  the  bank's  insolvency, 
but  did  not  make  the  transfer  on  the 
bank's  books  until  the  date  of  the 
bank's  failure,  incurred  the  statutory 
liability.  Richmond  v.  Irons  (1887)  7 
Sup.  Ct.  788,  802,  121  U.  S.  27,  30  L. 
Ed.  864. 

If  the  real  owner  of  the  shares  trans- 
fers them  to  another  person,  or  caus- 
es them  to  be  placed  on  the  books  of 
the  association  in  the  name  of  anoth- 
er person,  with  the  intent  simply  to 
evade  the  responsibility  imposed  by 
tide  section,  on  shareholders,  such  own- 
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er  may  be  treated,  for  the  parposea 
of  the  sectioxi,  as  a  shareholder,  and 
liable  as  therein  prescribed.  Pauly  ▼. 
State  Loan  &  Trust  Co.  (18»7)  17  Sup. 
Ct  465,  470,  165  U.  S.  606.  41  L.  Ed. 
844. 

A  stockholder  in  a  national  bank  who 
knows  of  its  existing  or  impending  in- 
solvency cannot  escape  liability  for  as- 
sessment by  transferring  the  stock  with 
intent  to  avoid  such  liability,  though  the 
transfer  is  absolute  and  to  a  solvent 
transferee,  able  to  pay  the  assessments. 
Under  such  circumstances  the  intent 
with  which  the  transfer  is  made  is  ma- 
terial Stuart  V.  Hay  den  (1898)  18 
Sup.  Ct.  274,  169  U.  S.  1,  42  L.  Ed.  639, 
affirming  (1895)  72  Fed.  402,  18  C.  O. 
A.  618. 

The  real  owner  cannot  exonerate  him- 
self from  responsibility  under  this  sec- 
tion by  making  a  colorable  transfer  of 
the  stock,  with  the  understanding  that, 
at  his  request,  it  will  be  retransferred. 
Rankin  v.  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Co.  (1903)  23  Sup.  Ct. 
553,  554,  189  U.  S.  242.  47  L.  Ed.  792. 

One  who,  with  knowledge  of  the  in- 
solvency of  a  national  bank,  transfers 
his  stock  to  an  irresponsible  vendee 
with  intent  to  evade  his  liability  for  the 
debts  of  the  bank,  can  only  be  held  re- 
sponsible for  the  unsatisfied  debts  ex- 
isting when  the  fraudulent  transfei^ 
was  made.  McDonald  v.  Dewey  (1906) 
26  Sup.  Ct.  731,  202  U.  S.  510,  50  L. 
Ed.  1128,  6  Ann.  Cas.  419,  reversing 
decree  (1905)  134  Fed.  528,  67  O.  C.  A. 
408. 

A  stockholder  in  a  national  bank  can- 
not evade  his  liability  for  the  debts  of 
the  bank,  by  a  transfer  of  his  shares  of 
stock  to  a  person  financially  irresponsi- 
ble, provided  he  knew  or  should  have 
known  at  the  time  that  the  bank  was 
then   insolvent.      Id. 

A  colorable  transfer  of  shares  of 
stock  in  a  national  bank,  made  for  the 
benefit  of  the  registered  owner,  can- 
not relieve  the  latter  from  his  liability 
as  a  shareholder  for  the  debts  of  the 
bank.    Id. 

Evidence  held  to  justify  a  finding  that 
transfer  of  stock  was  made  to  escape 
individual  liability  as  stockholder.  Stu- 
art V.  Hayden  (1895)  72  Fed.  402,  18 
C.  C.  A.  618,  decree  affirmed  (1898)  18 
Sup.  Ct  274,  169  U.  S.  1,  42  L.  Ed. 
639. 

S.  subscribed  for  stock  in  a  national 
bank,  borrowing  the  money  to  pay  for 
his  shares  from  C,  the  cashier,  to 
whom  he  indorsed  and  delivered  the 
certificate  as  collateral.  Shortly  after, 
he  sold  the  stock  to  C,  who  retained 
the  certificate,  but  did  not  have  the 
stock  transferred  on  the  books.  C. 
collected  the  dividends  for  some  years. 
The  bank  having  become  insolvent,  and 
S.  being  sued  for  an  assessment,  held, 
that  it  might  be  inferred,  as  a  fact,  that 
the  bank  had  notice  of  the  transfer, 
from  which  a  legal  presumption  would 
follow  that  it  would  do  what  it  was 
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called  on  to  do,  and  that  the  Jury  shonld 
be  permitted  to  draw  such  inference. 
Snyder  v.  Foster  (1886)  73  Fed.  136, 
19  C.  C.  A.  406. 

To  hold  liable  for  an  assessment  one 
who  has  transferred  his  stock  to  an 
irresponsible  person,  the  transferror 
need  not  have  had  actual  knowledge  of 
the  insolvency  of  the  bank  at  the  time 
of  the  transfer,  but  it  is  sufficient  if  he 
had  good  ground  to  apprehend  its  fail- 
ure, and  made  the  transfer  to  relieve 
himself  from  liability.  Cox  v.  Monta- 
gue (1897)  78  Fed.  845w  24  C.  d  A. 
364. 

Title  of  C.  to  stock  in  a  bank  held  de- 
vested, so  as  to  relieve  him  of  liability 
for  an  assessment  levied  four  years 
thereafter.  Earle  ▼.  Coyle  (1899)  97 
Fed.  410,  38  C.  C.  A.  226,  affirming 
judgment  (C.  C.  1899)  95  Fed.  99. 

An  owner  of  shares  in  a  national 
bank,  who  sold  the  same  in  good  faith, 
without  knowledge  or  reason  to  be- 
lieve that  the  bank  was  insolvent,  and 
who  did  everything  that  was  reasonably 
possible  to  have  the  proper  formij 
transfer  made  on  the  books  of  the  bank, 
cannot  be  treated  as  a  shareholder,  and 
held  liable  to  an  assessment  made  by 
the  comptroller  upon  the  subsequent 
closing  of  the  bank  as  insolvent,  upon 
evidence  showing  that  the  bank  was  in 
fact  insolvent  at  the  time  the  sale  was 
made,  and  that  the  purchaser  was  also 
insolvent.  The  statute  imposes  no  re- 
striction upon  the  right  to  transfer 
shares  because  of  the  insolvency  of 
the  bank  or  the  transferee,  nor  do  con- 
siderations of  public  policy  justify  it 
where  the  seller  has  exercised  due  dili- 
gence, and  has  acted  in  the  transaction 
with  fairness  and  good  faith.  Earle 
V.  Carson  (1901)  107  Fed.  639.  46  (3. 
O.  A.  498,  60  L.  R  A.  266,  judgment  af- 
firmed (1903)  23  Sup.  Ct.  254,  188  U, 
S.  42,  47  L.  Ed.  373. 

To  establish  the  liability  of  a  stock- 
holder in  a  national  bank  to  creditors, 
on  its  failure,  after  he  has  made  an 
actual  out-and-out  sale  of  his  stock,  and 
the  same  has  been  transferred  on  the 
books,  although  the  sale  may  have  been 
made  for  the  purpose  of  avoiding  liabil- 
ity, three  things  must  concur:  (1)  The 
bank  must  have  been  insolvent  when 
the  sale  was  made;  (2)  the  seller  mast 
have  known  such  fact,  or  be  chargeable 
with  knowledge  of  it;  and  (3)  the 
transfer  must  have  been  made  to  one 
who  was  insolvent  or  unable  to  respond 
to  an  assessment,  and  whose  financial 
condition  was  known,  or  ought  to  have 
been  known,  to  the  seller.  McDonald  v. 
Dewey  (1905)  134  Fed.  528,  67  C.  C. 
A.  408.  decree  reversed  (1906)  26  Sup. 
Ct  731,  202  U.  S.  510,  50  L.  Ed.  1128. 
6  Ann.  Cas.  419. 

The  transferror  of  national  bank 
stock  cannot  be  made  liable  for  an  as- 
sessment upon  the  stock  on  the  ground 
that  the  bank  was  insolvent  at  the  time 
of  the  transfer,  unless  he  knew  of  such 
insolvency,  and  intended  to  evade  Ub 
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liabflity.  Vandagrift  ▼.  Rich  HOI  Bank 
(1908)  163  Fed.  828,  90  C.  G.  A.  129. 

That  a  stockholder  in  a  national  bank 
having  a  capital  of  $200,000,  at  the  time 
he  sold  and  transferred  his  stock,  was 
a  director  and  was  dissatisfied  with  the 
management,  will  not  charge  him  with 
knowledge  of  its  insolvency,  so  as  to 
render  him  liable  for  a  subsequent  as- 
sessment, though  it  was  in  fact  insol- 
vent, where  its  assets  on  their  face 
largely  exceed  its  liabilities,  and  it  ap- 
peared that  the  directors  were  deceived 
as  to  their  value.  Fowler  v.  Grouse 
(1910)  175  Fed.  646,  99  C.  G.  A.  200. 

The  sale  and  transfer  by  defendant  of 
stock  in  an  insolvent  national  bank  held 
not  shown  to  have  been  with  intent  to 
avoid  the  double  liability  thereon,  and 
therefore  fraudulent,  where  he  did  not 
have  knowledge  of  the  insolvency,  and 
his  sale  was  made  at  the  instance  of  a 
broker,  who  made  him  an  offer  for  his 
stock,  and  apparently  to  persons  who 
were  responsible.    Id. 

A  stockholder  in  a  national  bank  di- 
vests himself  of  the  double  liability  im- 
posed by  the  statute  for  the  protection 
of  creditors  by  a  transfer  of  his  stock 
when  the  bank  is  solvent,  or  even  if  in- 
solvent, by  a  bona  fide  transfer  without 
knowledge  of  the  insolvency;  the  only 
ground  for  holding  him  liable  after  a 
transfer  being  fraud.     Id. 

A  transfer  of  national  bank  shares, 
with  intent  to  relieve  the  transferror 
from  liability  to  creditors,  is  void  as 
against  the  creditors.  Bowden  v.  San- 
tos (G.  G.  1877)  Fed.  Gas.  No.  1,716. 

A  shareholder  in  a  national  bank,  who 
sold  his  shares  through  a  broker  to 
the  president  of  the  bank,  executing 
blank  transfers,  without  knowledge  <^ 
the  real  purchaser  or  the  insolvency  of 
the  bank,  and  received  in  payment  the 
broker's  check  on  the  bank,  which  was 
paid  out  of  the  bank's  funds,  held  not 
liable  for  the  amount  to  the  receiver  of 
the  bank.  Johnson  v.  Laflin  (G.  G. 
1878)  Fed.  Gas.  No.  7,393. 

A  shareholder,  after  having  done  all 
that  a  prudent  and  careful  business 
man  should  do,  will  not  be  held  liable 
onder  this  section  because  of  the  neg- 
lect and  carelessness  of  an  officer  of 
the  bank  to  transfer  his  stock  on  the 
books  of  the  bank.  Hayes  v.  Shoemak- 
er (G.  G.  1889)  39  Fed.  319,  320. 

In  an  action  by  the  receiver  to  en- 
force an  assessment  against  one  cred- 
ited on  the  transfer  books  as  a  stock- 
holder, it  appeared  that  nearly  a  year 
before  the  failure  he  had  sold  his  stock 
to  a  broker  for  an  undisclosed  princi- 
pal; that  he  indorsed  the  same,  and 
requested  the  broker  to  inform  the 
cashier  of  the  transaction,  and  to  have 
the  stock  transferred;  that  the  broker 
accordingly  handed  the  stock  to  the 
cashier,  gave  him  the  necessary  infor- 
mation, and  requested  him  to  make  the 
transfer.  This  the  cashier  promised  to 
do,  but  in  fact  the  transfer  was  never 
made.     The  certificate  recited  that  it 
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was  transferable  on  the  books  of  the 
company  "by  indorsement  hereon  and 
surrender  of  this  certificate."  Held, 
that  in  requesting  the  cashier  to  make 
the  transfer  the  broker  acted  as  the 
seller's  agent,  and  that  the  latter  did 
all  that  was  required  of  him  as  a  pru- 
dent business  man,  and  could  not  be  held 
liable  as  a  stockholder.  Young  v.  Mc- 
Kay (G.  G.  1892)  60  Fed.  394,  foUowing 
Whitney  v.  Butter  (1886)  7  Sup.  Gt. 
61,  118  U.  S.  655,  30  Fed.  266,  and  dis- 
tinguishing Richmond  v.  Irons  (1887) 
7  Sup.  Gt  788,  121  U.  S.  27.  30  U  Ed. 
864. 

A  transfer  of  stock,  though  without 
consideration  and  to  an  irresponsible 
person,  cannot  be  set  aside  by  the  re- 
ceiver if  made  in  good  faith  without 
knowledge  of  the  failing  condition  of 
the  bank.  Sykes  v.  Holloway  (G.  G. 
1897)  81  Fed.  432. 

A  stockholder  in  a  national  bank, 
with  knowledge  that  the  bank  is  in  a 
failing  condition,  cannot  make  a  vol- 
untary transfer  of  his  stock  to  one 
financially  irresponsible,  and  thereby 
escape  liability  for  assessments.  Ba- 
ker V.  Reeves  (C,  G.  1898)  85  Fed.  837. 

A  person  who  sold  his  stock  held  not 
botmd  to  see  that  the  transfer  was 
actually  made,  and  not  liable  for  an  as- 
sessment made  by  the  comptroller  on 
the  stock  that  the  bank  became  in- 
solvent. Earle  v.  Goyle  (G.  G.  1899) 
95  Fed.  99,  judgment  affirmed  (1899) 
97  Fed.  410,  38  G.  G.  A.  226. 

Defendant  prior  to  the  failure  of  a 
national  bank  in  which  his  son  was  a 
director,  owned  certain  shares  of  the 
bank's  stock,  which  he  sold  to  his  son, 
receiving  in  payment  a  demand  note,  se- 
cured by  certain  collateral.  At  the 
time  of  the  sale  the  son  promised  that 
he  would  see  that  the  shares  were 
properly  transferred  but  he  failed  to 
do  so.  Defendant  made  no  attempt  to 
see  that  the  stock  was  transferred, 
and  it  stood  in  his  name  on  the  books 
of  the  bank  at  the  time  of  its  failure. 
Held,  that  the  son  was  prima  facie 
the  father's  agent  to  transfer  the 
shares,  and  that  in  the  absence  of  proof 
that  the  transfer  was  in  good  faith,  and 
of  a  prompt  attempt  to  have  the  stock 
transferred  on  the  books  of  the  bank, 
the  father  was  liable  to  assessment 
thereon.  Schofield  v.  Twining  (G.  G. 
1904)  127  Fed:  486. 

Where  a  father  voluntarily  declared  a 
trust  of  certain  shares  in  a  national 
bank  for  the  benefit  of  his  children  in 
good  faith,  and  not  for  the  purpose  of 
evading  liability,  and  did  not  hold  him- 
self out  as  the  owner  of  the  stock  indi- 
vidually, he  was  not  personally  liable  as 
a  stockholder  on  the  failure  of  the 
bank.  Fowler  v.  Gowing  (G.  G.  1907) 
152  Fed.  801,  judgment  affirmed  (1908) 
165  Fed.  891,  91  G.  G.  A.  569. 

A  transfer  of  stock  in  a  national 
bank,  while  it  was  a  going  concern,  to 
the  stockholder's  infant  children,  under 
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^ye  years  of  age,  not  legally  liable  to 
assume  all  the  obligations  of  stockhold- 
ers, did  not  relieve  the  father  from  his 
liability  for  assessments  levied  on  the 
stock  so  transferred  after  the  bank's 
insolvency.  Aldrich  v.  Bingham  (D.  C 
1904)  131  Fed.  363. 

7.  -»-  TransferMd— A  national  bank 
having  accepted  and  caused  to  be  trans- 
ferred to  it,  as  collateral  security  for 
a  loan,  certain  shares  of  stock  in  anoth- 
er national  bank,  made  a  colorable 
transfer  of  the  same  to  one  of  its 
clerk  si  On  the  insolvency  of  the  lat- 
ter bank,  the  former  was  sued  as  a 
stockholder  therein.  Held,  that  such  a 
loan  was  not  prohibited  by  law,  and  that 
the  defendant  was  liable.  National 
Bank  v.  Case  (1878)  99  U.  S.  628,  25 
L.  Ed.  448. 

One  who  is  informed  of  a  transfer  of 
shares  to  her,  and  who  receives  divi- 
dends, or  who  in  any  way  acquiesces 
in  such  transfer  Is  liable  as  a  share- 
holder. Keyser  v.  HitJS  (1890)  10  Sup. 
Ot  290.  293,  133  U.  S.  138,  33  L.  Ed. 
531. 

A  person  who  was  elected  a  director, 
and  on  the  same  day  appointed  v)ce 
president  and  acting  cashier,  and  who 
served  as  such  for  about  two  months, 
must  be  conclusively  presumed  to  have 
had  knowledge  of  the  fact  that  50 
shares  of  stock  were  standing  in  his 
name  on  the  books  at  the  time  of  his 
election,  and  during  the  period  of  his 
service;  and,  the  bank  having  become 
insolvent,  he  could  not  escape  individ- 
ual liability  for  .an  assessment  of  100 
per  cent.,  as  the  owner  thereof,  by 
showing  that  in  fact  he  had  no  knowl- 
edge that  the  shares  stood  in  his  name 
until  some  20  days  before  the  bank 
closed  its  doors,  when  he  at  once  re- 
pudiated their  ownership, — especially  so 
as  the  shares  were  still  allowed  to  stand 
in  his  name  until  the  bank  closed.  Finn 
V.  Brown  (1891)  12  Sup.  Ot.  136.  142 
U.  S.  56,  35  L.  Ed.  936,  affirming  Brown 
V.  Finn  (O.  0.  1888)  34  Fed.  124. 

One  who  was  notified  that  shares  in 
a  national  bank  had  been  transferred 
into  his  name,  although  he  had  in  fact 
no  interest  therein,  and  who  indorsed 
the  certificates  in  blank,  but  took  no 
steps  to  have  the  stock  transferred  to 
the  name  of  the  true  owner,  cannot 
avoid  liability  for  an  assessment  there- 
on made  by  the  comptroller  to  meet 
the  debts  of  the  bank  after  its  insol- 
vency. Kenyon  v.  Fowler  (1910)  30 
Sup.  Ot  409,  215  U.  S.  593,  54  L.  Ed. 
341,  affirming  judgment  (1907)  156 
Fed.  107,  83  O.  O.  A.  567. 

Stock  of  a  bank  was  purchased  by 
defendants,  of  the  president  thereof,  at 
a  time  when  there  was  no  overissue, 
and  when  the  amount  purchased  was 
credited  to  him  on  the  books.  At  the 
time,  or  shortly  afterwards,  the  sto^, 
by  his  direction,  was  transferred  from 
his  account  to  theirs,  on  the  stock  jour- 
nal and  stock  ledger  and  new  certifi- 
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cates  were  issued  to  them.  Thereafter 
they  were  treated  by  the  bank  as  the 
lawful  owners  of  the  stock,  and  were 
allowed  to  vote  the  same  and  receive 
dividends  thereon.  The  bank  hamg 
failed,  suit  was  brought  to  collect  an 
assessment  made  against  defendants  as 
shareholders.  Held,  that  they  were  es- 
topped from  claiming  that  they  were  not 
stockholders,  although  the  president 
neglected  to  cancel  the  old  certificates, 
and  afterwards  hypothecated  part  of 
them,  thereby  creating  an  overissue. 
Burt  V.  Bailey  (1896)  73  Fed.  693,  19 
0.  C.  A.  651. 

One  to  whom  shares  of  national  bank 
stock  are  transferred  as  collateral  se- 
curity, but  under  a  transfer  made  ab- 
solute in  due  form  on  its  books,  is  lia- 
ble to-  its  creditors  as  a  stockholder. 
Bowden  v.  Farmers'  &  Merchants'  Bank 
(O.  C.  1877)  Fed.  Gas.  No.  1,714; 
Moore  v.  Jones  (C.  O.  1877)  Fed.  Gas. 
No.  9,769. 

After  a  national  bank  has  become  in- 
solvent and  has  closed  its  doors  for 
business,  its  shareholders'  liability  to 
creditors  is  so  far  fixed  that  any  trans- 
fer of  their  shares  must  be  held  fraud- 
ulent and  inoperative  as  against  the 
creditors  of  the  bank.  Irons  v.  Manu- 
facturers' Nat  Bank  (G.  0.  1883)  17 
Fed.  308. 

Where  a  iBihareholder  of  a  national 
bank  makes  a  bona  fide  sale  of  his  sto<^ 
and  goes  with  the  purchaser  to  the 
bank,  indorses  the  certificate,  and  deliv- 
ers it  to  the  cashier  of  the  bank,  with 
directions  to  make  the  transfer  on  the 
books,  he  has  done  all  that  is  incum- 
bent upon  him  to  discliarge  his  liability, 
and  he  is  not  liable,  though  the  cashier 
failed  to  make  the  transfer,  upon  the 
subsequent  suspension  of  the  bank,  for 
an  assessment  made  by  the  comptroller 
of  the  currency  to  pay  the  bank's  debts. 
Hayes  v.  Shoemaker  (O.  0.  1889)  89 
Fed.  319. 

A  transfer  held  to  have  been  made  by 
transferror  in  contemplation  of  the  lia- 
bility, and  that  both  he  and  his  trans- 
ferees were  liable  for  the  assessment, 
the  latter  because  the  liability  was  cast 
upon  them  by  law  when  they  became 
stockholders.    Foster  y.  Lincoln  (G.  G. 

1896)  74  Fed.  382. 

A  transfer  of  stock,  though  without 
consideration  and  to  an  irresponsible 
person,  cannot  be  set  aside  by  the  re- 
ceiver if  made  in  good  faith  without 
knowledge  of  the  failing  condition  of 
the  bank.     Sykes  v.  Holloway  (G.  GL 

1897)  81  Fed.  432. 

One  who  is  induced  by  fraud  to  pur- 
chase stock  of  an  insolvent  national 
bank,  and  have  it  transferred  to  him 
on  the  books  of  the  bank,  and  who,  up- 
on discovery  of  the  fraud,  takes  prompt 
action  to  rescind  the  contract,  is  not 
liable  to  assessment  on  such  stock,  ex- 
cept on  behalf  of  persons  who  extend- 
ed credit  to  the  bank,  after  the  trans- 
fer, without  knowledge  of  the  fraud. 
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Stnfflebeam    t.    De    Lasbmutt    (C.    O. 
3807)  83  Fed.  449. 

The  owner  by  assignment  of  stock  In 
a  national  bank  at  the  time  of  its  fail- 
are  is  liable  for  assessments  thereon^ 
though  his  assignor,  who  transferred  it 
knowing  that  the  bank  was  in  a  failing 
condition,  is  also  liable.  Baker  y. 
Reeves  (0.  G.  1898)  85  Fed.  837. 

Defendant  acquired  stock  of  a  na- 
tional bank  through  his  agents,  in  whose 
names  the  shares  were  registered  on 
the  books  of  the  bank,  and  so  appeared 
when  the  bank  became  insolvent.  De- 
fendant had  all  the  time  held  the  certifi- 
cates, so  indorsed  that  he  might  have 
had  the  shares  registered  in  his  own 
name.  Held,  that  the  receiver  could 
recover  from  defendant  an  assessment 
on  said  stock,  though  he  might  have 
proceeded  against  those  in  whos^  names 
the  shares  appeared  on  the  bank's  stock 
register.  Hubbell  v.  Houghton  (0.  O. 
1898)  86  Fed.  547. 

Where,  on  an  issue  as  to  whether  de- 
fendant was  liable  as  a  stockholder  of 
an  insolvent  national  bank,  it  appears 
from  an  agreed  statement  as  to  what 
the  bank  books  and  reports  show  that, 
at  the  time  the  four  shares  in  ques- 
tion purported  to  have  been  transfer- 
red to  him  by  the  president,  the  latter's 
stock  was  all  pledged,  it  must  be  held 
that  defendant  acquired  no  stock,  and 
never  in  reality  became  a  legal  share- 
holder, and  hence  is  not  subject  to  a 
shareholder's  liabilities.  Burt  v.  Rich- 
mond (D.  0.  1901)  107  Fed.  387. 

A  transferee  of  stock  in  a  bank  after 
the  bank  had  become  insolvent  is  lia- 
ble as  a  stockholder,  though,  by  the 
bank's  charter,  the  assignor  of  the  stock 
is  still  liable  thereon.  Robison  y.  Be- 
aU  (1858)  26  Ga.  17. 

Where  the  legal  title  to  stock  is  tak- 
en by  a  transferee,  who  receives  it  as 
security  for  a  loan  made  by  him  to  the 
bank,  he  becomes  liable  as  a  stockhold- 
er to  the  bank's  creditors.  Wheelock  v. 
Kost  (1875)  77  IlL  296. 

A  person  who  has  accepted  a  trans- 
fer of  shares  of  bank  stock,  and  to 
whom  a  certificate  has  been  issued  by 
the  banking  association,  is  subject  to 
the  liability  imposed  upon  sharehold- 
ers, although  the  transfer  has  never 
been  recorded  on  the  books  of  the  as- 
sociation. Laing  v.  Burley  (1882)  101 
in.  691. 

The  transferee  of  stock  or  shares  in 
a  national  bank  at  the  time  of  the  fail- 
ure of  the  bank  is,  where  the  transfer 
appears  to  be  absolute  on  the  books 
of  the  bank,  liable  for  the  debts  Of  the 
association  to  the  extent  of  the  shares 
held  by  him,  notwithstanding  he  holds 
them  by  transfer  or  assignment  as  col- 
lateral security  for  a  loan  to  the  share* 
holder  from  whom  he  received  the 
transfer.  Hale  v.  Walker  (1871)  31 
Iowa,  344,  7  Am.  Rep.  137. 

8.  —  Pledgor    and    pleigoe.— It    is 

only  in  dear  cases  that  a  pledgee,  oil 


the  ground  of  estoppel,  can  be  subjected 
to  liability  for  an  assessment,  instead 
of  the  owner,  upon  whom  the  legal  ob- 
ligation rests.  Frater  v.  Old  Nat.  Bank 
of  Providence  (1900^  101  Fed.  3^,  42 
G.  G.  A.  133;  Williamson  v.  American 
Bank  (1911)  186  Fed.  66,  107  G.  G.  A. 
286;  Baker  v.  Old  Nat  Bank  (0.  G. 
1898)  86  Fed.  1006;  Hayes  v.  Fidelity 
Ins.  Trust  &  Safe-Deposit  Go.  (O.  G. 
1900)  106  Fed.  160. 

For  the  purposes  of  the  national 
banking  act,  the  pledgor  of  stock  not 
transferred  on  the  books  is  to  be  re- 
garded as  the  owner  until  and  unless 
something  further  transpires  which  op- 
erates to  transfer  the  ownership  to  an- 
other. Hnlitt  V.  Ohio  Valley  Nat  Bank 
(1905)  137  Fed.  461,  69  G.  G.  A.  609, 
judgment  affirmed  Ohio  Valley  Nat 
Bank  v.  Hulitt  (1907)  27  Sup.  Gt  179, 
204  U.  S.  162,  51  L.  Ed.  423. 

Defendant  bank  held  stock  of  a  na- 
tional bank  as  collateral  security  for  a 
note  at  the  time  the  maker  of  the  note 
died  leaving  it  unpaid.  Subsequently 
defendant  caused  the  stock,  which  was 
indorsed  in  blank  by  the  pledgor,  to  be 
transferred  on  the  books  of  the  bank 
to  one  of  its  employes  who  was  irre* 
sponsible,  and  who  paid  no  considera- 
tion for  the  transfer,  but  in  fact  held 
the  stock  for  defendant  Defendant 
then  made  an  indorsement  on  the  note 
of  a  sum  as  proceeds  of  a  sale  of  the 
stock  made  on  the  day  of  the  transfer, 
and  proved  the  balance  due  on  the  note 
against  the  estate  of  the  pledgor,  and 
was  paid  dividends  thereon.  Held,  that 
such  transaction  operated  t^  transfer 
the  ownership  of  the  stock  from  the 
pledgor's  estate  to  defendant,  which  was 
liable  for  an  assessment  thereon  on  the 
subsequent  iailure  of  the  issuing  bank. 
HuUtt  V.  Ohio  Valley  Nat  Bank  (1905) 
137  Fed.  461,  69  G.  G.  A.  609,  judg- 
ment affirmed  Ohio  Valley  Nat.  Bank 
V.  HuUtt  (1907)  27  Sup.  Gt  179,  204 
U.  S.  162,  51  L.  Ed.  423. 

A  pledgee  of  national  bank  stock 
which  he  took  as  collateral  security  for 
a  loan  is  not  chargeable  with  the  per- 
sonal liability  for  the  debts  of  the  bank 
imposed  on  "shareholders,"  unless  he 
has  either  become  the  owner  of  the 
shares  in  fact,  or  has  held  himself  out 
to  be  the  owner,  and  thereby  estopped 
himself  to  deny  his  personal  liability 
as  such.  Rankin  v.  Fidelity  Ins.,  Trust 
&  Safe  Deposit  Go.  (1903)  23  Sup.  Ot 
553,  189  U.  S.  242,  47  L.  Ed.  792,  af- 
firming judgment  EUggins  v.  Fidelity 
Ins.  Trust  &  Safe  Deposit  Go.  (1901) 
108  Fed.  475,  46  G.  G.  A.  509. 

In  the  absence  of  evidence  of  actual 
fraud  or  bad  faith,  the  mere  pledgee  of 
BtodL  of  a  national  bank  is  not  liable 
to  its  creditors  as  a  stockholder,  in  the 
•vent  of  its  failure,  where  he  is  not 
registered  as  owner,  although  he  has 
procured  a  transfer  of  the  stock  to  an 
irresponsible  person,  with  the  avowed 
purpose  of  avoiding  soch  liability.    An- 
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deraoD  y.  Philadelphia  Warehouse  Co. 
(1884)  4  Sup.  Ct.  526,  111  U.  S.  479, 
28  L.  Ed.  478,  affirming  judgment  (G. 
O.  1880)  4  Fed.  130. 

One  who  appears  on  the  official  list 
of  the  names  and  residences  of  the 
shareholders  of  a  national  bank  only 
as  "pledgee"  of  a  given  number  of 
shares  of  the  capital  stock  of  such 
bank,  nothing  else  appearing,  is  not  a 
shareholder,  and  is  not  subject  to  the 
liability  imposed  upon  shareholders. 
Pauly  ▼.  State  Loan  &  Trust  Co. 
(1897)  17  Sup.  Ct  465,  472,  165  U.  S. 
606,  41  L.  Ed.  844,  affirming  (1893)  58 
Fed.  666,  7  C.  C.  A.  422. 

A  bank  which  receives  as  collateral 
security  for  a  note  the  stock  of  a  na- 
tional bank  and  on  default  proceeds  to 
sell  the  stock  and  bid  it  in,  is  not  liable 
as  a  stockholder  in  the  national  bank, 
where  it  never  has  a  transfer  of  the 
shares  made  on  the  books  of  the  na- 
tional bank,  and  as  between  the  pledgee 
bank  and  the  debtor,  who  claims  that 
the  sale  is  invalid  the  stock  continues 
to  be  held  merely  as  collateral  for  his 
debt  Robinson  v.  Southern  Nat.  Bank, 
of  New  York  (1901)  21  Sup.  Ct  383, 
180  U.  S.  295,  45  L.  Ed.  536. 

Whether  a  pledgee  of  national  bank 
stock  is  estopped  to  deny  his  personal 
liability  as  a  shareholder  by  speaking 
of  himself  as  holding  or  owning  the 
stock,  in  letters  to  the  officers  of  the 
bank,  who  understood  perfectly  the  ca- 
pacity in  which  such  stock  was  retain- 
ed, is  a  question  for  the  jury.  Rankin 
v.  Fidelity  Ins.  Trust  &  Safe  Deposit 
Co.  (1903)  23  Sup.  Ct  553,  189  U.  S. 
242,  47  L.  Ed.  792,  affirming  judgment 
Higgins  V.  Fidelity  Ins.,  Trust  &  Safe 
Deposit  Co.  (1901)  108  Fed.  475,  46  C. 
C.  A,  509. 

Liability  under  this  section  may  be 
established  by  allowing  one's  name  to 
appear  upon  the  books  of  the  corpora- 
tion as  owner,  though  in  fact  he  be  only 
a  pledgee.    Id. 

A  corporation  which  holds  national 
bank  stock  as  security  for  a  loan,  and 
is  carried  on  the  registry  of  the  bank 
as  the  holder  of  such  stock  "as  pled- 
gee," is  not  subject  to  the  statutory  li- 
abiUty  of  a  stockholder.  Pauly  v.  State 
Loan  &  Trust  Co.  (1893)  58  Fed.  666, 
7  C.  C.  A.  422,  affirming  judgment  (C. 
C.  1893)  56  Fed.  430,  which  is  affirmed 
(1897)  17  Sup.  Ct  465,  165  U.  S.  606, 
41  L.  Ed.  844. 

A  corporation  which  receives  shares 
of  national  bank  stock  in  pledge,  with 
power  to  use  and  sell,  and  which,  in 
good  faith,  without  suspicion  of  the 
bank's  insolvency,  causes  new  certifi- 
cates to  be  issued  in  the  name  of  one 
of  its  employes,  merely  because  it  is 
unwilling  they  should  stand  in  the  name 
of  the  original  owners,  remains  a  mere 
pledgee,  and  is  not  liable,  as  a  share- 
holder, to  assessment  on  the  stock. 
National  Park  Bank  v.  Harmon  (1897) 
79  Fed.  891,  25  C.  C.  A.  214. 

A  pledgee  of  stock  of  a  national  bank, 
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who  sells  it  in  accordance  with  the 
terms  of  the  pledge,  and  becomes  the 
purchaser,  but  never  has  it  transferred 
on  the  books  of  the  bank,  is  not  liable 
for  an  assessment  Robinson  v.  South- 
in,  Nat  Bank  (1899)  94  Fed.  964,  36 
C.  C.  A.  584. 

A  pledgee  of  stock  of  a  national  hank, 
with  a  power  of  attorney  to  have  the 
shares  transferred  on  the  books,  so 
long  as  he  holds  the  shares  as  security, 
without  intending  to  assume  liability  as 
a  stockholder,  cannot  be  treated  as  one, 
and  subjected  to  an  assessment  on  the 
insolvency  of  the  ba&k,  although  he  has 
caused  the  shares  to  be  tranoferred  to 
a  third  person  under  an  agreement  that 
they  are  still  to  be  held  as  security  for 
the  debt  Wilson  v.  Merchants'  Loan 
&  Trust  Co.  of  Chicago,  HL  (1900)  98 
Fed.  688,  39  C.  C.  A.  231. 

A  pledgee  of  shares  of  stock  in  a  na- 
tional bank  as  collateral  security  for 
a  debt  due  him  from  the  owner,  with 
power  of  attorney  to  transfer  the  same 
on  the  books  of  the  bank,  does  not  be- 
come a  stockholder,  and  liable  to  an  as- 
sessment as  such  on  the  failure  of  the 
bank,  contrary  to  his  intention,  by  caus- 
ing the  stock  to  be  transferred  into  the 
name  of  an  employ^,  who  holds  it  for 
the  benefit  of  all  parties  interested,  nor 
by  any  other  action  which  is  required 
or  is  proper  for  the  protection  of  both 
his  own  interests  and  those  of  the 
pledgor,  and  not  inconsistent  with  his 
retention  of  the  stock  merely  as  pled- 
gee, such  as  paying  an  assessment  re- 
quired by  the  comptroller  to  make  good 
the  impaired  capital  of  the  bank,  and 
charging  the  amount  to  the  pledgor. 
Higgins  V.  Fidelity  Ins.,  Trust  &  Safe- 
Deposit  Co.  (1901)  108  Fed.  475,  46 
0.  C.  A.  509,  judgment  affirmed  (1903) 
Rankin  v.  Same  (1903)  23  Sup.  Ct  553, 
189  U.  S.  242,  47  L.  Ed.  792. 

A  pledgee  of  shares  of  stock  in  a  na- 
tional bank,  who  does  not  appear,  by 
the  books  of  the  bank  or  otherwise,  to 
be  the  owner,  is  not  liable  for  an  as- 
sessment on  the  shares  on  the  insol- 
vency of  the  bank.  Welles  v.  Larrabee 
(C.  C.  1888)  36  Fed.  866,  2  L.  R.  A 
471. 

Persons  who  hold  stock  in  pledge,  the 
certificates  of  which  stand  on  the  books 
of  the  bank  in  the  name  of  the  pledgee, 
are,  in  the  contemplation  of  the  nation- 
al banking  act,  stockholders,  and,  so 
long  as  they  thus  hold  the  stock  in 
pledge,  are  responsible  to  the  creditors 
of  the  bank  in  proportion  to  the  amount 
so  held.  Magruder  v.  Colston  (1876) 
44  Md.  349,  22  Am.  Rep.  47. 

9. Married    women.— A    married 

woman  who  owns  stock  in  a  national 
bank  is  not  exempt,  on  account  of  her 
coverture,  from  the  Uability  imposed 
by  the  national-currency  acts  upon  all 
stockholders  in  such  banks.  Keyser  v. 
Hitz  (1890)  10  Sup.  Ct  290,  133  U.  8. 
138,  33  L.  Ed.  531;  Anderson  v.  Line 
(C.  C.  1880)  14  Fed.  405;  In  re  First 
Nat  Bank  (C.  C.  1891)  49  Fed.  12a 
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The  coyerture  of  the  legatee  of 
shares  of  stock  in  a  national  bank  when 
her  name  was  placed  upon  the  bank's 
books  as  a  stockholder  and*  when  she 
received  the  certificate  of  stock  does 
not  protect  her  against  a  personal  judg- 
ment at  law  for  the  amount  due  as  a 
shareholder  under  an  assessment  made 
by  the  Comptroller  of  the  Currency  to 
pay  the  debts  of  the  bank,  although  a 
married  woman  may  be  incapable,  un- 
der the  local  law»  of  making  or  binding 
herself  personally  by  contract,  if  such 
law  does  not  incapacitate  her  from 
becoming  an  owner  of  such  stock,  by 
bequest  or  otherwise.  Christopher  7. 
NorveU  (1908)  26  Sup.  Ct.  502,  201  U. 
8.  216,  60  L.  Ed.  732,  5  Ann.  Cas.  740, 
affirming  judgment  (1905)  184  Fed. 
842,  67  C.  0.  A.  438. 

This  section  applies  to  a  married  wo- 
man who  is  a  shareholder,  without  re- 
gard to  the  manner  in  which  the  stock 
was  acquired.  Witters  ▼.  Sowles  (C. 
C.  1887)  32  Fed.  767;  Id.  (C.  C.  1888) 
85  Fed.  640. 

The  liability  of  a  shareholder  is  not 
one  on  "a  promise  to  pay  the  debt  or 
answer  for  the  default  or  liability  of 
another,"  within  Rev.  St.  N.  J.  1874,  p. 
469,  §  6,  relating  to  the  liability  of  mar- 
ried women,  so  as  to  exempt  a  married 
woman  from  liability  as  a  shareholder. 
Hobart  v.  Johnson  (C.  0. 1881)  8  Fed. 
493. 

The  contracts  of  a  bank  are  not  con- 
tracts of  the  faidividual  stockholders; 
and  where  an  assessment  was  made 
upon  the  shareholders  of  a  national 
bank  to  satisfy  a  contractual  liability^  a 
married  woman  who  held  stock  in  such 
bank  could  claim  no  immunity  from  the 
assessment  on  the  ground  that  she  had 
no  legal  capacity  to  contract.  Witters 
v.  Sowles  (C.  C.  1887)  32  Fed.  767. 

Where  one  residing  in  Maryland  sub- 
scribes for  stock  of  a  national  bank  of 
another  state,  and  then  transfers  it  to 
bis  wife,  also  a  resident  of  Maryland, 
she  becomes  owner  thereof,  and  is  sub- 
ject to  stockholders'  liability,  without 
regard  to  the  laws  of  the  other  state 
relative  to  contract  by  married  women. 
Kerr  v.  Urie  (1897)  37  Ati.789,86Md. 
72,  38  L.  R.  A.  119,  63  Am.  St  Rep. 
493. 

10. Heirs  and  rdprosoiitativdtd— 

See  note  under  S  9690,  post 

II.  Nature  and  extent  of  liability.^ 

The  sum  to  be  paid  by  stockholders  be- 
ing liquidated,  and  due  and  payable 
when  the  comptroller's  order  therefor 
is  made,  the  amount  bears  interest 
from  the  date  of  the  order.*  Casey  v. 
GaUi  (1876)  94  U.  S.  673,  677,  24  L. 
Ed.  168. 

'*In  addition  to  the  amount  invested  in 
the  shares,"  the  holders  thereof,  after 
the  exhaustion  of  the  assets  of  the  as- 
sociation, are,  to  a  sum  not  exceeding 
the  par  value  of  the  shares,  "individu- 
ally responsible,  equally  and  ratably, 
and  not  one  for  another,"  for  its  out- 


standing debts.  The  liability  is  sever- 
al, and  is  not  affected  by  the  failure  of 
any  other  shareholder  to  pay  the 
amount  assessed  against  him.  IT.  S.  v. 
Knox  (1880)  102  U.  S.  422,  26  L.  Ed. 
216. 

As  the  liability  of  the  stockholders  of 
a  national  bank  i»  for  the  contracts, 
debts,  and  engagements  of  the  bank,  and 
as  these  would  draw  interest  as  against 
the  bank,  it  is  not  error  to  allow  inter- 
est thereon,  as  against  the  stockhold- 
ers, in  enforcing  the  personal  liability 
of  the  latter.  Richmond  v.  Irons 
(1887)  7  Sup.  Ct  788,  121  U.  S.  27,  30 
L.  Ed.  864,  reversing  decree  Irons  v. 
Manufacturers'  Nat  Bank  (C.  C.  1886) 
27  Fed.  591. 

The  officers  of  a  bank  which  has  gone 
into  liquidation,  having  no  authority  to 
bind  the  stockholders  by  the  transac- 
tion of  any  business  except  that  nec- 
essarily involved  in  the  winding  up  of 
its  affairs,  an  agreement  by  the  presi- 
dent of  such  bank  that  its  guaranty, 
made  before  liquidation,  of  certain 
notes,  shall  not  be  discharged  by  the 
release  of  the  principal  debtor,  creates 
no  liability  on  the  part  of  the  stock- 
holders. Schrader  v.  Manufacturers' 
Nat  Bank  (1890)  10  Sup.  Ct  238,  241, 
133  U.  S.  67,  33  L.  Ed.  584. 

The  liability  of  a  shareholder  to  an 
assessment  is  not  a  contractual  liability 
flowing  from  his  acquisition  of  the 
shares,  but  a  liability  arising  by  force  of 
the  statute.  £Hrst  Nat  Bank  v.  Haw- 
kins (1897)  79  Fed.  51,  24  C.  C.  A.  444. 

The  liability  created  by  this  section  is 
for  the  benefit  of  creditors,  and  no  ac- 
tion on  the  part  of  the  bank  can  estop 
the  creditors  from  enforcing  their 
rights,  and  the  liability  is  not  depend- 
ent on  the  terms  or  existence  of  a  con- 
tract of  subscription  to  the  capital 
stock  of  the  bank.  Scott  v.  Latimer 
(1898)  89  Fed.  843,  853,  33  C.  C.  A.  1, 
affirmed  (1901)  21  Sup.  Ct  585,  181 
U.  S.  202,  45  L.  Ed.  822. 

The  stockholders  are  not  guarantors 
or  sureties  one  for  another  as  to  the 
amount  which  each  may  be  required  to 
pay,  and  the  insolvency  of  one  stock- 
holder does  not  in  any  way  affect  the 
liability  of  another.  Aldrich  v.  Camp- 
bell (1899)  97  Fed.  663,  38  C.  C.  A. 
847. 

A  shareholder  shall  pay,  in  such 
amounts  as  the  comptroller  of  curren- 
cy shall  demand,  the  debts  of  the  bank; 
and  hence  a  judgment  in  favor  of  the 
receiver  of  an  insolvent  national  bank 
for  the  recovery  of  an  assessment  made 
by  the  comptroller  on  a  shareholder 
does  not  preclude  him  from  maintaining 
a  second  action  against  the  same  share- 
holder for  another  assessment  which 
had  not  been  made  when  the  first  action 
was  commenced.  Deweese  v.  Smith 
(1901)  106  Fed.  438,  45  C.  C.  A.  408, 
66  L.  R.  A.  971,  judgment  affirmed 
Smith  V.  Brown  (1902)  23  Sup.  Ct  845, 
187  U.  S.  637,  47  U  Ed.  344. 

No  portion  of  the  liability  of  a  stock- 
holder of  a  national  bank  for  the  pay- 
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ment  of  Its  debts  becomes  due  or  en- 
forceable before  the  comptrpUer  de- 
cides that  it  is  necessary  to  collect  it 
and  fixes  the  time  for  its  payment    Id. 

In  the  absence  of  this  statute,  no  per- 
sonal liability  would  have  rested  on  the 
shareholders  of  national  banks  beyond 
the  ordinary  contractual  liability  for 
the  payment  of  the  par  value  of  the 
shares  subscribed  for  by  them.  Wil- 
liamson V.  American  Bank  (1902)  115 
Fed.  793,  52  C.  O.  A.  1,  affirming  (C.  C. 
1901)  109  Fed.  36,  37. 

Where  a  national  bank  assumed  the 
debts  of  an  insolvent  bank  contemplat- 
ing liquidation,  in  consideration  of  a 
transfer  of  certain  of  the  bank's  avail- 
able assets,  and  certain  notes  for  the 
balance,  such  notes  represented  the 
"contracts,  debts,  and  engagements*'  of 
the  insolvent  bank  in  equity,  for  which 
its  stockholders  were  liable.  George  v. 
Wallace  (1904)  135  Fed.  286,  68  O.  C. 
A.  40,  decree  affirmed  Wyman  v.  Same 
(1906)  26  Sup.  Gt  495,  201  U.  S.  230, 
50  L.  Ed.  738,  and  Frenzer  v.  Same 
(3906)  26  Sup.  Ct  498,  201  U.  S.  244, 
50  L.  Ed.  742,  and  Poppleton  v.  Same 
(1906)  26  Sup.  Ct  498,  201  U.  S.  245, 
50  L.  Ed.  743. 

This  section  does  not  mean  that  the 
stockholder  promises  the  creditor  as- 
surety  for  the  debts  of  the  corporation, 
but  merely  imposes  a  secondary  liabil- 
ity for  those  debts  which  themselves 
remain  distinct  and  to  which  he  is  not 
a  party;  his  liability  is  collateral  and 
statutory.  McClaine  v.  Rankin  (1905) 
25  Sup.  Ct  410,  412,  197  U.  S.  154,  49 
L.  Ed.  702,  3  Ann.  Cas.  500. 

The  liability  which  shareholders  in 
national  banks  incur  is  that  of  princi- 
pals, not  of  sureties.  Hobart  v.  John- 
son (C.  C.  1881)  8  Fed.  493. 

The  statute  makes  the  stockholders 
of  national  banks  equally  and  ratably 
liable  and  not  one  for  another.  Wit- 
ters V.  Sowles  (C.  C.  1885)  25  Fed. 
168,  169. 

The  liability  of  the  shareholders  un- 
der this  section  attaches  when  the  con- 
tracts, debts  and  engagements  of  the 
bank  are  entered  into.  Foster  y.  Lin- 
coln (C.  C.  1896)  74  Fed.  382,  affirm- 
ed (1897)  79  Fed,  170,  24  C.  C.  A.  470. 

The  liability  of  shareholders  attaches 
when  the  contracts  are  made,  debts 
created,  or  engagements  entered  into 
by  the  bank,  and  it  is  an  original  lia- 
biUty.  Witters  v.  Sowles  (C.  C.  1887) 
32  Fed.  130,  137. 

A  person  who  becomes  a  stockholder 
in  a  national  bank  thereby  submits  him- 
self to  the  provisions  of  the  national 
bank  act,  and  becomes  liable  to  be  as- 
sessed to  the  extent  of  his  statutory 
liability  for  all  debts  of  the  bank  ex- 
isting while  he  holds  his  stock.  Young 
V.  Wempe  (C.  C.  1891)  46  Fed.  354. 

No  definite  time  within  which  the 
comptroller  of  the  currency  must  levy 
an  assessment  on  stockholders  to  en- 
force their  liability  is  fixed,  and  there 
is  nothing  payable  on  the  liability  of  a 
shareholder  until  the  comptroller  has 
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ascertained  a  fixed  sum  to  be  collected 
on  each  share  of  stock.  Aldrich  v. 
Yates  (C.  C.  1899)  95  Fed.  78,  81. 

Where  a  stockholder  takes  his  stock, 
this  statute  in  contemplation  of  law  la 
regarded  as  written  into  his  sab8ciq»- 
tion  and  constitutes  his  undertakmg, 
and,  when  proceeded  against  to  enforce 
the  liability,  it  is  essentially  a  dec- 
laration on  a  contract  Deweese  v. 
Smith  (C.  C.  1899)  97  Fed.  309. 

The  liability  of  a  stockholder  in  a  oa- 
tional  bank,  who  has  made  full  pay- 
ment for  his  stock,  to  pay  assessmentB 
for  the  benefit  of  the  bank's  creditors, 
is  not  contractual,  but  is  a  conditional 
liability  imposed  by  law  as  an  incident 
to  ownership  of^the  stock.  Aldrich  v. 
Skinner  (C.  C.  1899)  96  Fed.  375. 

It  was  the  intention  of  congress,  to 
make  the  excess  of  the  cost  of  the 
stock  of  a  national  bank,  up  to  the  par 
value,  an  asset  of  the  bank,  to  be  re- 
sorted to  in  the  event  of  insolvency,  or 
a  guaranty  fund,  in  case  the  property 
of  a  bank  is  insufficient  to  pay  its  debts. 
Whoever  becomes  a  stockholder  as- 
sumes this  liability  as  an  element  of  his 
contract  Irons  v.  Manufacturers'  Nat 
Bank  (D.  C.  1884)  21  Fed.  197. 

The  double  liability  of  stockholders  of 
national  banks  is  the  resultant  of  the 
contract  by  which  they  acquire  the 
stock  and  of  the  statute.  Rankin  v. 
Maier  (D.  C.  1913)  207  Fed.  602. 

The  sole  stockholders  of  a  national 
bank  in  taking  over  its  property  ex- 
ceeding in  value  the  bank's  liabilities  on 
its  voluntary  liquidation  held  to  assome 
responsibility  for  the  bank's  covenant 
of  warranty.  McLean  v.  Moore  (Tex. 
Civ.  App.  1912)  145  S.  W.  1074. 

Persons  who  assumed  the  liabilities 
of  a  national  bank  on  its  voluntary  liq- 
uidation are  liable  on  a  breach  of  war- 
ranty occurring  after  the  assumption  of 
liabiUty.     Id. 

12.  Determination    of   oomptrollefi^ 

The  amount  to  be  paid  by  the  stock- 
holders rests  in  the  judgment  and  dis- 
cretion of  the  comptroller,  and  his  de- 
termination cannot  be  controverted  b; 
the  stockholders  in  suits  against  them. 
Casey  v.  GalU  (1876)  94  U.  S.  673,  611, 
24  L.  Ed.  168. 

The  action  of  the  comptroller  of  the 
currency    in    ordering    an    assessment 
against  the  stockholders  of  an  insol^s>^t 
national  bank,  whether  a  first  assess- 
ment or  one  made  subsequentlyt  ^^  ^ 
Judicial  determination  of  the  necessity 
for  such  assessment,  which  is  conclu- 
sive on  the  stockholders,  and  cannot  be 
questioned   by   them   in   any   Utig^^^^ 
which  may  ensue,  either  at  law    or  ^ 
equity.    Aldrich  v.  Campbell  aS^)  ^ 
Fed.  663,  38  C.  C.  A.  347. ' 

A  levy  by  the  Comptroller  oxa  ^^ 
stock  of  an  insolvent  bank,  was  not  va- 
cated by  a  letter  approving  a  s^lIs  of 
the  bank's  bonds,  and  stating  thaft  9^ 
sale  would  probably  make  an  a,0Bf<'' 
ment  unnecessary.  Pepper  ▼.  St^^i' 
field  Institution  for  Savings  (191S3  ^^ 
Fed.  814,  134  C.  C.  A.  602. 
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The  action  of  the  comptroller  of  tb^ 
carrency  in  making  an  assessment 
against  the  stockholders  of  an  insolvent 
national  bank  is  conclusive  aa  to  the 
necessity  for  such  assessment,  and  can- 
not be  questioned  collaterally.  Aldrich 
V.  Yates  (C.  G.  1899)  95  Fed.  78. 

The  ultimate  liability  of  a  sharehold- 
er is  for  the  full  amount  of  the  par 
value  of  the  stock,  and  a  mistake  of 
the  comptroller  of  the  currency  in 
making  an  estimate  of  the  amount  of  a 
needed  assessment  does  not  release  the 
shareholder  from  full  liability.    Id. 

The  action  of  the  comptroller  of  the 
currency  in  ordering  an  assessment, 
upon  the  stockholders  of  an  insolvent 
national  bank  involves  a  determination 
of  the  necessity  for  such  assessment, 
which  is  quasi  judicial,  and  is  conclu- 
sive on  the  stockholders.  De  Weese  ▼• 
Smith  (C.  C.  1899)  97  Fed.  309. 

The  ordering  of  tiie  making  and  en*' 
forcement  of  an  assessment  on  the 
stockholders  of  an  insolvent  national 
bank  by  the  comptroller  is  a  quasi  ju- 
dicial act,  which  exhausts  the  power 
and  jurisdiction  conferred  upon  him  by 
the  statute,  and  he  is  without  authority 
to  make  a  second  assessment    Id. 

The  Comptroller  of  the  Currency  has 
power  to  appoint  a  receiver  for  an  in- 
solvent national  bank,  and  to  call  for 
a  ratable  assessment  upon  stockholders, 
without  a  previous  judicial  ascertain- 
ment of  the  necessity  for  such  action. 
Rankin  v.  Miller  (D.  C.  1918)  207  Fed. 
602. 

13.  Enforoement     of     llability.^En- 

forcement  of  stockholder's  liability  by 
receiver,  see,  also,  §  9821,  post;  en- 
forcement in  case  of  voluntary  liquida- 
tion, see,  also,  §  9807,  post 

A  suit  to  recover  a  dividend  wrong- 
fully paid  and  received  is  not  a  suit 
based  on  the  liability  imposed  by  this 
section.  Lawrence  v.  Qreenup  (1899) 
97  Fed.  906,  38  C.  C.  A.  646. 

The  added  liability  imposed  on  stock- 
holders by  this  section  must  be  ascer- 
tained and  enforced  in  the  statutory 
mode.  Williamson  v.  American  Bank 
(1902)  115  Fed.  793,  62  C.  O,  A.  1,  af- 
firming (C.  C.  1901)  109  Fed.  36,  37. 

In  a  suit  to  enforce  the  liability  creat- 
ed by  this  section,  it  is  essential  that 
the  entire  status  of  the  affairs  of  the 
bank  be  investigated,  and  a  reference 
had  to  determine  what  proportional 
part  of  the  shareholders*  liability  will 
be  necessary  to  be  enforced  against 
them  equally  and  ratably  to  provide  for 
the  payment  of  the  creditors.    Id. 

It  is  of  the  utmost  importance  that 
the  liability  of  the  stockholders  should 
be  rigorously  enforced,  but  the  court 
should  not  treat  them  with  exceptional 
severity  and  apply  to  their  transfers 
different  rules  from  those  which  obtain 
in  other  business  transactions.  Hayes 
V.  Shoemaker  (C.  0.  1889)  89  Fed. 
319,  820. 

14.  -»-  Accrual  of  oaute  of  actioii.p- 

The  right  of  a  receiver  of  a  national 


bank  in  liquidation  to  enforce  the  lia- 
bility of  shareholders  does  not  accrue 
until  such  liability  matures  by  the  act 
of  the  «ourt  in  determining  the  amount 
to  be  paid.  King  v.  Pomeroy  (1903) 
121  Fed.  287,  58  O.  O.  A.  209. 

A  cause  of  action  to  recover  an  as- 
sessment from  a  stockholder  of  an  in- 
solvent national  bank  does  not  accrue 
until  the  receiver  is  authorized  by  law 
to  bring  suit  therefor,  which  is  not  un- 
til the  assessment  has  been  ordered  by 
the  comptroller,  and  the  time  fixed  for 
its  payment,  before  it  shall  become  de- 
linquent, has  expired,  Aldrich  v.  Skin- 
ner (O.  O.  1899)  98  Fed.  375. 

a 

15.  .i-.  Prerequisites  to  •ult.^Ac- 
tion  of  the  comptroller  is  an  indis- 
pensable prerequisite  to  enforcing  the 
liability  of  the  shareholder  under  this 
section.  Gerner  v.  Thompson  (C«  C. 
1896)  74  Fed.  125,  131. 

The  original  order  of  the  comptroller 
of  the  currency  levying  an  assessment 
on  the  shares  of  a  national  bank,  over 
his  official  signature  and  seal,  proves 
itself,  and  fixes  the  liability  of  the 
shareholders  from  its  date,  no  demand 
being  necessary.  Brown  v.  Ellis  (D.  0. 
1900)  103  Fed.  834. 

Demand  of,  or  notice  to,  stockholders 
of  an  insolvent  national  bank  by  the 
Comptroller  of  the  Currency  or  receiv- 
er is  not  a  prerequisite  to  the  main- 
tenance of  a  suit  to  enforce  the  stock- 
holders' statutory  liability.  Rankin  v. 
MiUer  (D.  C.  1913)  207  Fed.  602. 

16.  —  Jarltdlctlond— A  case  arising 
under  the  laws  of  the  United  States, 
of  which  a  federal  circuit  court  has 
jurisdiction,  without  reference  to  di- 
versity of  citizenship,  is  presented  by  a 
bill  filed  by  the  holder  of  a  nonnegoti- 
able  note  given  by  a  national  bank 
which  afterwards  went  into  voluntary 
liquidation  to  exact  in  behalf  of  himself 
and  all  other  creditors  of  the  bank  the 
stockholder's  liability  imposed  by  this 
section,  may  be  enforced  by  a  bill  in 
the  nature  of  a  creditors'  bill  whenever 
the  bank  has  availed  itself  of  the  pro- 
visions of  section  9806,  post,  for  vol- 
untary liquidation.  Wyman  v.  Wallace 
(1906)  26  Sup.  Ct  496,  496,  201  U.  S. 
230,  60  L.  Ed.  738. 

An  action  by  a  citizen  of  another  state 
on  an  assigned  nonnegotiable  note  of  a 
national  bank  which  had  gone  into  vol- 
untary liquidation  to  subject  assets  to 
the  payment  thereof,  and  to  enforce  the 
UabiUty  of  stockholders,  was  properly 
brought  in  the  federal  Circuit  Court,  in 
so  far  as  the  enforcement  of  the 
stockholders'  liability  was  concerned. 
George  v.  Wallace  (1904)  135  Fed.  286, 
68  C.  C.  A.  40,  decree  affirmed  Wyman 
V.  Wallace  (1906)  26  Sup.  Ct  495,  201 
U.  S.  230,  50  L.  Ed.  738,  and  Frenzer 
T.  Same  (1906)  26  Sup.  Ct  498,  201 
U.  S.  244,  60  L.  Ed.  742,  and  Pop- 
pleton  V.  Same  (1906)  26  Sup.  Ct 
498,  201  U.  S.  245.  60  L.  Ed.  743. 

Under  Act  June  30,  1876,  no  new  lia- 
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bility  on  the  part  of  the  Btockholders 
was  created;  nor  did  such  act  provide 
for  enforcing  such  liability  against 
stockholders  under  circumstances  not 
permitting  its  enforcement  before  the 
act  was  passed,  but  it  may  be  construed 
as  limiting  the  tribunal  in  which  such 
proceedings  are  to  be  instituted  to  a 
United  States  court,  instead  of  allow- 
ing creditors  to  resort  to  any  compe- 
tent tribunal  with  equity  power.  Irons 
y.  Manufacturers'  Nat.  Bank  (C.  O. 
1883)  17  Fed.  308. 

Where,  in  suit  to  enforce  statutory 
liability  of  stockholder  of  national  bank, 
a  recovery  is  sought  only  of  a  fraction- 
al part  of  the  total  liability,  the  suit  is 
within  the  equitable  jurisdiction  of  the 
court.  Kankin  v.  Miller  (D.  C.  1913) 
207  Fed.  602. 

17.  — —  Remeflle8.r-Pendency     of    a 

suit  to  enforce  the  liability  under  this 
section  is  not  a  bar  to  suit  by  plaintiff 
on  his  claim  against  the  bank.  Central 
Nat  Bank  v.  Connecticut  Mut  L.  Ins. 
Co.  (1881)  104  U.  S.  54,  76,  26  L.  Ed, 
693. 

This  section  and  section  9831,  post, 
exclude  banking  associations  and  re- 
ceivers from  none  of  the  remedies  for 
the  collection  of  debts,  claims,  and  dues 
of  the  bank  or  its  creditors  provided 
by  the  general  rules  and  principles  of 
law  and  equity,  but  they  impose  on 
shareholders  and  directors  additional 
liabilities  and  subject  them  to  proper 
remedies  for  their  enforcement  Hay- 
den  V.  Thompson  (1895)  71  Fed.  60, 
67,  17  C.  C.  A.  592. 

Where  a  national  bank  goes  into  vol- 
untary liquidation,  the  only  authorized 
procedure  for  the  enforcement  of  the 
individual  liability  of  its  stockholders 
is  by  a  suit  in  equity  in  the  nature  of 
a  creditors'  suit  brought  on  behalf  of 
all  creditors  in  a  court  for  the  district 
in  which  the  bank  is  located,  in  which 
the  necessity  and  extent  of  the  ratable 
enforcement  of  the  stockholders'  liabil- 
ity shall  be  determined.  Such  suit 
should  be  against  the  bank  and  all  its 
stockholders,  and,  in  case  ancillary  pro- 
ceedings should  be  necessary  for  the 
collection  from  nonresident  stockhold- 
ers of  their  ratable  proportion  of  the 
amount  necessary  to  pay  creditors,  such 
suits  should  be  authorized  by  the  court 
of  original  jurisdiction,  and  brought  by 
a  receiver  or  other  person  appointed  by 
such  court.  Williamson  v.  American 
Bank  (1902)  115  Fed.  793,  52  C.  C.  A. 
1,  affirming  decree  (C.  O.  1901)  109 
Fed.  36. 

The  remedy  of  a  creditors'  suit  to  en- 
force the  liability  of  shareholders  of  na- 
tional banks  in  voluntary  liquidation  is 
cumulative,  and  not  exclusive.  King  ▼. 
Pomeroy  (1903)  121  Fed.  287,  58  C.  O. 
A.  209. 

The  provisions  of  the  general  bank- 
ing law  for  winding  up  national  banks 
imder  the  direction  of  the  comptroller 
of  the  currency  are  not  exclusive  of  the 
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remedy  by  creditors'  suit,  and  the  ap- 
pointment of  a  receiver.  Wright  v. 
Merchants'  Nat  Bank  (G.  G.  1876) 
Fed.  Cas.  No.  18,084. 

Liability  of  stockholders  of  national 
bank  is  several,  and  a  suit  at  law  is  the 
proper  remedy  to  enforce  a  specific  as- 
sessment ordered  by  the  comptroller. 
BaUey  v.  Sawyer  (C.  C.  1877)  Fed. 
Cas.  No.  744. 

A  creditors'  bill  was  filed  aptinst  a 
national  bank  before  the  passage  of 
Act  June  13,  1876,  §  3  (19  Stat  63), 
and  a  receiver  was  appointed.  An 
amended  bill  was  filed  after  the  passage 
of  that  act,  to  which  all  the  stockhold- 
ers were  made  parties.  Subsequently 
the  comptroller  of  the  currency  ap- 
pointed a  receiver  to  wind  up  the  af- 
fairs of  the  bank,  who  brought  this  suit 
against  one  of  the  stockholders.  On 
demurrer  to  a  plea  in  abatement,  it  was 
held  that,  as  the  stockholder's  Uabitity 
can  be  completely  enforced  in  the  eq- 
uity suit,  he  should  not  be  vexed  by  two 
suits  in  the  same  jurisdiction  for  the 
same  cause  of  action.  Harvey  t.  Lord 
(C.  C.  1882)  10  Fed.  236. 

The  act  of  June  30,  1876,  did  not 
create  any  new  liability  on  the  part  of 
the  stockholders,  or  provide  for  en- 
forcing such  liability  against  them  un- 
der circumstances  where  it  could  Qot 
have  been  enforced  before  that  act  was 
passed.  This  act  is  not  retroactive, 
and  does  not  create  rights  which  did 
not  exist  prior  to  its  passage,  as  agBJnet 
existing  stockholders,  though  it  may  be 
construed  as  limiting  the  tribunal  in 
which  proceedings  are  to  be  instituted 
for  enforcing  the  stockholder's  liabil- 
ity to  a  United  States  court,  instead  of 
allowing  creditors  to  resort  to  any  com- 
petent tribunal  with  equity  po'wcr. 
Irons  V.  Manufacturers'  Nat  Bank  (C* 
C.  1883)  17  Fed.  308. 

The  liability  of  a  married  woma^i  ^ 
respond  to  an  assessment  againsC  ber 
as  shareholder  in  an  insolvent  l>aiuc 
cannot  be  enforced  by  a  bill  in  eq^^y* 
as  the  remedy  at  law  is  adequate.  ^^^^' 
ters  V.  Sowles  (C.  C.  1887)  32  ^^ 
767,  769. 

The   fact   of  an   assessment  by     *■** 
comptroller  upon  the  stockholders    ^*  J 
national  bank  does  not  conclude     s^^" 
stockholders  as  to  the  validity  o^    *^* 
debts  to  pay  which  the  assessmexst:  u 
made,  and   they  are   entitled  to    ttkfit 
day  in  court  upon  that  question  l>«f  <3f® 
being  required  to  pay  the  assessmeD^  ^ 
an  action  against  them  by  the  reeeiv^*'* 
Where  the  defendants  in  such  an  action 
assert    the    invalidity    of    a    judffnacnj 
against  the  bank  which  is  the  basis  of 
the   assessment,   the  appropriate     P'^' 
cedure  would  seem  to  be  for  thena  to 
file  a  bill  in  equity  to  determine  the  va- 
lidity of  such  judgment,  and  to  eni^in 
the   action  against  them,   giving    \Km 
for  the  payment  of  the  judgment  *^^^, 
in  in  case  the  injunction  should   t>«  y^' 
solved  after  hearing.    Moss  ▼.  W^wtaei 
(C.  C.  1901)  106  Fed.  579. 
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18.  — —  Reoeivdr.p-See  note  under  ( 
9821,  post 

19.  -»*  Agent.^— An  agent  chosen  by 
stockholders  to  take  charge  of  the  busi- 
ness of  a  national  bank  in  liquidation 
cannot,  after  all  debts  have  been  paid, 
enforce  the  individual  liability  of  stock- 
holders, as  he  has  no  greater  powers 
than  those  conferred  upon  the  receiy- 
er.  Church  v.  Ayer  (D.  O.  1897)  80 
Fed.  543;  see,  also,  note  under  §  9827, 
post 

20.  —  Lliiiltatlont.^A  demand 
which  starts  the  running  of  the  statute 
of  limitations  against  the  right  of  a  re- 
ceiver of  a  national  bank  to  enforce  the 
statutory  liability  of  its  shareholders  is 
shown  by  the  allegations  of  the  bill 
filed  by  the  receiver  to  enforce  such  li- 
ability, that  on  a  specified  date  the 
Comptroller  of  the  Currency  made  an 
assessment  upon  the  shareholders  of 
such  bank,  and  "did  thereby  make  de- 
mand upon  each  and  every  share  of  the 
capital  stock  of  the  said  association," 
and  directed  the  receiver  to  take  pro- 
ceedings by  suit  to  enforce  the  individu- 
al liability  of  the  shareholders.  Mc- 
Donald v.  Thompson  (1901)  22  Sup. 
Ct  297,  299,  184  U.  S.  71,  46  L.  Ed. 
437. 

The  objection  that  limitations  does 
not  bar  the  right  of  creditors  of  a  na- 
tional bank  to  enforce  the  Individual 
liability  of  its  shareholders  so  long  as 
there  are  ontstan^ng  claims  against 
the  bank  cannot  be  raised  by  the  re- 
ceiver in  an  action  brought  by  him  un- 
der this  section  to  recover  an  assess- 
ment upon  a  stockholder  in  which  a 
demurrer  to  the  bill  on  the  ground  that 
it  sets  forth  a  ground  of  action  barred 
by  the  limitations  has  been  sustain- 
ed.   Id. 

An  action  brought  by  a  receiver  of  a 
national  bank  to  enforce  the  individual 
liability  of  a  shareholder  is  not  an  ac- 
tion upon  a  "contract  or  promise  in 
writing,"  within  the  meaning  of  the  Ne- 
braska statute  of  limitations,  but  is 
governed  by  the  provision  of  that  stat- 
ute requiring  actions  "upon  a  contract 
not  in  writing,  express  or  implied,"  or 
"upon  a  liability  created  by  statute,"  to 
be  begun  within  four  years.  McDonald 
▼.  Thompson  (1902)  22  Sup.  Ct  297, 
184  U.  S.  71,  46  L.  Ed.  437,  affirming 
judgment  (1900)  100  Fed.  1002,  40  C. 
C.  A.  685,  and  affirming  decree  (1900) 
101  Fed.  183,  41  C.  C.  A.  290. 

The  personal  liability  of  shareholders 
in  a  national  bank  for  the  contracts, 
debts,  and  engagements  of  the  bank 
cannot  be  regarded  as  a  contract  lia- 
bility, for  the  purpose  of  making  ap- 
plicable the  limitation  prescribed  by 
Ballinger's  Ann.  Codes  &  St  Wash.  ( 
4800,  subd.  3,  for  an  "action  upon  a 
contract  or  liability,  express  or  im- 
plied, which  is  not  in  writing,  and  does 
not  arise  out  of  any  written  instru- 
ment" McClaine  t.  Rankin  (1905)  25 
Sup.  Ct  410,  411,  197  U.  S.  154,  49  L. 


Ed.  702,  3  Ann.  Cas.  500,  reversing 
judgment  (1902)  119  Fed.  110,  56  C. 
C.  A.  160. 

The  liability  of  a  stockholder  to  re- 
spond to  an  assessment  on  his  stock  in 
case  of  insolvency  of  the  bank  is  con- 
tractual, since  an  assent  to  the  liability 
attached  to  the  ownership  of  bank 
stock  is  implied  by  his  voluntary  act  of 
acquiring  it;  and  if  (le  is  a  resident  of 
Washington,  and  the  bank  is  located 
there,  a  suit  to  enforce  such  liability  is 
governed  by  Ballinger's  Ann.  Codes  & 
St  Wash.  \  4800,  subd.  3,  which  pro- 
vides that  an  action  on  a  contract  or 
liability,  express  or  implied,  which  is 
not  in  writing,  and  does  not  arise  out 
of  any  written  instrument  may  be  com- 
menced within  three  years  after  the 
cause  of.  action  shall  have  accrued.  Al- 
drich  T.  McClaine  (1901)  106  Fed.  791, 
45  C.  G.  A.  631. 

The  statute  of  limitations  does  not 
commence  to  run  against  the  enforce- 
ment of  the  entire  liability  or  against 
the  enforcement  of  any  particular  por- 
tion of  the  liability  of  the  shareholder 
of  a  national  bank  to  pay  its  debts  un- 
til the  time  when  the  comptroller  has 
declared  the  entire  liability  or  the  par- 
ticular portion  of  it  in  issue  to  be  due. 
Deweese  v.  Smith  (1901)  106  Fed.  438, 
45  C.  C.  A.  408,  66  L.  R.  A.  971,  judg- 
ment affirmed  Smith  v.  Brown  (1902) 
23  Sup.  Ct  845,  187  U.  S.  637,  47  L. 
Ed.  344. 

limitations  do  not  run  against  an  ac- 
tion by  a  receiver  to  enforce  the  liabil- 
ity of  a  shareholder  of  a  national  bank 
while  proper  liquidation  proceedings 
are  pending  in  a  court  of  equity.  King 
▼.  Pomeroy  (1903)  121  Fed.  287,  58  O. 
0.  A.209. 

A  bill  filed  by  a  creditor  of  a  nation- 
al bank,  against  stockholders  of  such 
bank,  to  enforce  their  individual  liabil- 
ity, is  for  the  benefit  of  all  creditors  of 
the  bank,  although  it  does  not  contain 
an  averment  of  that  fact;  and  filing 
such  a  bill  stops  the  running  of  the 
statute  of  limitations  upon  all  claims 
against  the  bank.  Irons  v.  Manufac- 
turers* Nat  Bank  (C.  C.  1886)  27  Fed. 
591,  decree  reversed  Richmonds  v. 
Irons  (1887)  7  Sup.  Ct  788,  121  U.  S. 
27,  30  L.  Ed.  864. 

Actisns  by  tibe  receiver  of  a  national 
bank  against  stockholders  for  assess- 
ments on  the  stock  are  subject  to  the 
state  statutes  of  limitations.  Butler  v. 
Poole  (C.  C.  1890)  44  Fed.  586. 

The  statute  runs  against  an  action  to 
enforce  the  liability  of  shareholders  of 
national  banks  from  the  date  the  as- 
sessment by  the  comptroller  becomes 
due.  Thompson  v.  (German  Ins.  Co. 
(C.  C.  1896)  76  Fed.  892. 

An  action  by  a  national  bank  receiver 
to  enforce  stockholders*  liability  may  be 
barred  by  state  statutes  of  limitation. 
Id. 

On  a  bill  by  the  receiver  of  an  insol- 
vent national  bank  to  collect  an  assess- 
ment by  the  comptroller  from  a  former 
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Stockholder,  on  the  ground  that  to  es- 
cape liability,  he  had  transferred  his 
shares,  within  six  months  of  the  bank's 
failure,  to  one  having  no  means,  it  ap- 
peared that  the  transfer  was  made  on 
the  books  of  the  bank,  no  concealment 
thereof  being  attempted,  and  that  the 
receiver  made  no  inquiry  as  to  the  na- 
ture of  the  transfer,  and  took  no  action 
against  defendant  until  the  assessment 
had  become  barred.  Held,  that  equity 
would  not  relieve  against  the  bar  of  the 
statute.  Thompson  v.  Qerman  Ins.  Co. 
(C.  C.  1806)  77  Fed.  258. 

A  right  of  action  by  the  receiver  of 
an  insolvent  national  bank  against  a 
stockholder  to  recover  an  assessment 
does  not  arise  until  the  necessity  for 
the  assessment  has  been  determined 
and  the  assessment  made  by  the  comp- 
troller, if  it  in  fact  accrues  before  de- 
mand and  refusal  to  pay;  hence  limita- 
tion runs  against  such  an  action  only 
from  that  time.  Aldrich  ▼.  Yates  (C. 
0.  1899)  95  Fed.  78. 

The  liability  of  the  stockholders  of  a 
national  bank  to  an  assessment  on  the 
bank's  insolvency  is  so  far  conditioned 
upon  the  sufficiency  of  the  general  as- 
sets to  pay  its  indebtedness  that  the  re- 
ceiver is  only  authorized  to  proceed 
against  a  stockholder  after  the  comp- 
troller has  determined  the  necessity  of 
the  assessment,  and  the  amount  re- 
quired; hence  the  statute  of  limitations 
does  not  commence  to  run  against  an 
action  to  enforce  the  stockholder's  lia- 
bility until  such  determination  has  been 
made.  De  Weese  v.  Smith  (O.  C. 
1899)  97  Fed.  309. 

No  limit  of  time  having  been  pre- 
scribed by  the  federal  statutes  within 
which  an  action  must  be  brought  to  en- 
force an  assessment  against  a  stock- 
holder in  an  insolvent  national  bank, 
such  an  action  is  governed,  as  to  lim- 
itation, by  the  statute  of  the  state 
where  it  is  brought,  by  virtue  of  sec- 
tion 1538.  Aldrich  v.  Skinner  (0.  O. 
1899)  98  Fed.  375. 

2  Ballinger's  Ann.  Codes  &  St  Wash. 
§  4800,  subd.  3,  prescribing  the  limita- 
tion of  three  years  for  actions  "upon  a 
contract  or  liability,  express  or  implied, 
which  is  not  in  writing,  and  does  not 
arise  out  of  any  written  instrument," 
is  applicable  only  to  actions  up^n  con- 
tracts, or  growing  out  of  contracts,  and 
does  not  include  an  action  against  a 
stockholder  of  an  insolvent  national 
bank  to  recover  an  assessment,  which 
is  governed  by  section  4805,  fixing  two 
years  as  the  general  limitation  for  all 
actions  not  otherwise  provided  for.    Id. 

Under  the  statute  of  limitations  of 
Washington  (2  Ballinger's  Ann.  Codes 
&  St.  §§  4796-4805),  an  action  against 
a  stockholder  of  an  insolvent  national 
bank  to  recover  an  assessment  must  be 
brought  within  two  years  after  such  as- 
sessment has  been  made  by  the  comp- 
troUer,  and  has  become  delinquent  Al- 
drich V.  McClaine  (C.  C.  1899)  98  Fed. 
378. 

Limitations  will  not  run  against  the 
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right  of  action  to  enforce  the  statatory 
liability  of  stockholders  of  national 
banks  until  the  cause  of  action  has  fol- 
ly matured  through  the  making  of  an 
assessment  and  the  arrival  of  the  day 
when  it  becomes  payable.  Bankin  t. 
Miller  (D.  C.  1913)  207  Fed.  602. 

21.  — -  Pleading^— The  bill  alleging 
that  the  married  woman  is  possessed  of 
property  in  her  own  right  sufficient  to 
pay  the  assessment,  and  praying  for  a 
decree  of  payment  therefrom,  and  the 
bill  of  revivor  filed  after  her  death 
against  her  husband,  praying  for  relief 
out  of  the  assets  received  by  him  as 
her  legatee,  devisee,  or  executor,  the 
case  is  one  of  equitable  cognizance. 
Bundy  v.  Cocke  (1888)  9  Sup.  Ct  242, 
128  U.  S.  185,  32  L.  Ed.  396. 

A  judgment  creditor  of  a  national 
bank  filed  a  creditors'  bill  to  enforce 
payment  of  his  judgment,  and  the  court 
appointed  a  receiver.  Pending  the  pro- 
ceedings, congress,  by  Act  Jane  30, 
1876,  amending  the  national  banking 
law,  provided  that  stockholders'  indi- 
vidual liability  could  be  enforced  by  any 
creditor  by  a  bill  in  equity  in  the  na- 
ture of  a  creditors'  bill  Held,  that 
complainant  in  the  pending  suit  could, 
after  passage  of  the  act,  amend  his  bOl 
so  as  to  make  a  case  for  the  enforce- 
ment of  the  stockholders'  individual  lia- 
bUity.  Harvey  v.  Lord  (C.  C.  1882)  10 
Fed.  236. 

An  original  bill  by  a  judgment  credi- 
tor of  a  national  bank  against  the  bank 
for  the  appointment  of  a  receiver,  filed 
before  the  passage  of  the  act  of  June 
30,  1876,  is  not  made  multifarious  by 
an  amendment,  after  such  passage,  ask- 
ing for  the  relief  afforded  by  the  act 
Irons  V.  Manufacturers'  Nat  Bank  (G. 
C.  1883)  17  Fed.  308. 

The  bill  contemplated  by  the  second 
section  of  the  act  of  June  30,  1876,  to 
enforce  the  individual  liability  of  stock- 
holders in  a  national  banking  associa- 
tion   that    has    gone    into    liquidation, 
need  not  purport  expressly  on  its  face 
to  be  filed  by  the  complainant  on  behalf 
of  himself  and  all  other  creditors,  fof 
the  law  would  give  it  that  effect,  and 
the  court  would  so  treat  it;   but,  if  this 
was  necessary,  the  bill  might  be  ame^i^' 
ed  in  that  respect  by  leave  of  the  court 
Id. 

An  allegation  following,  "that  bj  vir- 
tue of  the  premises,  and  of  the   stat- 
utes in  such  case  made  and  provided, 
the  defendant  became  and  is  indebted  to 
your   petitioner  in  the   sum  of,"  eta, 
sufficiently    shows   that  defendant  bad 
become  indebted  in  the  sum  named,  and 
also  that  such  indebtedness  still  con- 
tinued when  the  petition  was  filed,  and 
is  equivalent  to  an  allegation  of  non- 
payment.   Welles  ▼.  Stout  (C.  C.  1889) 
38  Fed.  67. 

In  an  action  by  the  receiver  of  &  ^' 
tional  bank  against  a  shareholder  to 
recover  an  assessment  ordered  by  th« 
comptroller,  an  allegation  in  the  Peti- 
tion that  on  a  day  named  "tbe  co^^P* 
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troller  of  the  carrency,  in  order  to  pay 
the  UabititieB  of  the  bank,  '*made  an 
assessment  npon  all  the  said  shares  of 
the  capital  stock  of  said"  bank  of  100 
per  cent,  upon  its  par  value,  "and  or- 
dered the  stockholders  to  pay  the  same 
on  or  before"  a  day  named,  is  sufficient 
to  show  that  the  requisite  action  was 
had  by  the  comptroller,  not  only  as  to 
determining  upon  the  necessity  of  an 
assessment,  but  also  as  to  the  enforce- 
ment thereof  by  suit  against  the  delin- 
quent stockholders.    Id. 

In  an  action  by  the  receiver  of  a  na- 
tional bank  against  its  stockholders  to 
collect  an  assessment  made  by  the 
comptroller  of  the  currency  the  com- 
plaint need  only  allege  that  the  comp- 
troller determined  that  the  assessment 
was  necessary  and  levied  it,  since  such 
an  assessment  is  conclusive  as  against 
the  stockholders.  Young  v.  Wempa 
(O.  O.  1891)  46  Fed.  354. 

In  an  action  by  the  receiver  of  a  na- 
tional bank  to  enforce  the  individual 
liability  of  a  stockholder,  an  allegation 
in  the  complaint  that  on  a  given  date 
the  comptroller,  having  ascertained  and 
determined  that  the  assets,  property, 
and  credits  of  the  bank  were  insuffi- 
cient to  pay  its  debts  and  liabilities, 
and  as  provided  by  the  act  of  congress, 
made  an  assessment  and  requisition  on 
the  shareholders  of  the  said  bank  of  a 
given  sum  upon  each  share  held  and 
owned  by  them,  respectively,  at  the 
time  of  its  default,  and  directed  the 
receiver  to  take  all  necessary  steps  to 
enforce  the  liability,  is  sufficient.  Nead 
v.  WaU  (O.  O.  1895)  70  Fed.  806,  dis- 
tinguishing Kennedy  v.  Gibson  (1869) 
8  WaU.  498,  19  L.  Ed.  476. 

An  answer  seeking  to  rescind  a  sub- 
scription to  stock  of  an  insolvent  na- 
tional bank,  on  the  ground  that  it  was 
obtained  by  fraud,  must  show  that  the 
creditors  for  whose  benefit  the  as- 
sessment sought  to  be  enforced  was 
levied  did  not  become  such  during  the 
time  defendant  held  such  stock,  and  al- 
lege facts  showing  that  defendant  has 
not  been  guilty  of  laches.  Wallace  v. 
Bacon  (C.  G.  1898)  86  Fed.  553. 

22.  «—  Variance.  —  Where  a  com- 
plaint in  an  action  against  a  national 
bank  as  a  stockholder  in  another  corpo- 
ration alleged  that  it  acquired  such 
stock  in  a  particular  manner,  evidence 
that  it  was  acquired  in  a  different  man- 
ner held  not  a  fatal  variance.  First 
Nat.  Bank  v.  Montgomery  Gounty  Nat. 
Bank  (1902)  67  P.  458,  64  Kan.  134. 

23.  —  Evidence^— A  letter  address- 
ed to  the  receiver  of  a  national  bank, 
and  signed  by  the  comptroller  of  the 
currency,  directing  the  receiver  to  insti- 
tute legal  proceedings  to  enforce, 
against  every  stockholder  of  the  bank 
owning  stock  at  the  time  the  bank  sus- 
pended, his  or  her  personal  liability,  as 
such  stockholder,  under  the  statute,  is 
sufficient  evidence  that  the  comptroller 
decided*  before  the  suit  was  brought. 


that  it  was  necessary  to  enforce  the 
personal  liability  of  the  stockholders. 
Bowden  v.  Johnson  (1883)  2  Sup.  Gt. 
246,  107  U.  8.  251,  27  L.  Ed.  386. 

The  presumption  of  liability  for  an 
assessment  on  shares  of  stock  in  an  in- 
solvent national  bank,  arising  from  the 
presence  of  a  person's  name  on  the 
stock  register,  is  rebutted  by  evidence 
that  a  bona  fide  sale  of  the  stock  had 
been  made,  and  that  the  vendor  had 
performed  every  duty  which  the  law 
imposed  in  order  to  secure  the  trans- 
fer on  the  registry  of  the  bank.  Earle 
V.  Garson  (1903)  23  Sup.  Gt  254,  188 
U.  S.  42,  47  L.  Ed.  373,  affirming  judg- 
ment (1901)  107  Fed.  639,  46  G.  G.  A. 
498,  60  L.  R.  A.  266. 

A  letter  from  the  comptroller  of  the 
currency  is  not  sufficient  evidence  to  es- 
tablish the  liability  of  a  stockholder  of 
a  national  bank  to  contribute  the  en- 
tire amount  of  his  stock  to  meet  its 
liabilities.  Bowden  v.  Morris  (G.  G. 
1876)   Fed.  Gas.  No.  1,715. 

Where  it  is  admitted  by  the  defend- 
ants that  they  were  shareholders  in  an 
insolvent  national  ban'k,  but  the  nubi- 
ber  of  shares  respectively  held  by 
them  is  not  admitted,  the  names  of  the 
shareholders  and  the  number  of  shares 
held  by  each,  as  shown  by  the  stock 
ledger  and  stubs  of  the  stock  certifi- 
cates, and  the  dividend  sheets  of  the 
bank  on  which  they  respectively  drew 
the  last  dividends,  will  be  prima  facie 
proof  of  the  number  of  shares  held, 
and,  unless  rebutted,  sufficient.  Irons 
V.  Manufacturers*  Nat  Bank  (G.  G. 
1883)  17  Fed.  308. 

If  a  stock  register  of  a  bank  is  to  be 
taken  as  a  criterion  for  determining 
who  are  stockholders,  it  must  be  taken 
as  a  whole,  and  all  entries  throwing 
light  on  the  ownership  of  particular 
stock  must  be  considered.  Tourtelot 
V.  Stolteben  (G.  G.  1900)  101  Fed. 
362,367.    • 

In  an  action  by  the  receiver  of  an  in- 
solvent bank  against  the  executrix  of 
a  deceased  shareholder  to  recover  as- 
sessments on  the  stock,  the  certificate 
of  the  comptroller  of  the  currency,  is- 
sued to  a  national  bank,  approving  a 
reduction  of  its  capital  stock,  is  in  itself 
proof  of  such  reduction.  Brown  v.  El- 
lis (D.  G.  1900)  103  Fed.  884. 

24.  •^—  Burden  of  proofs-One  who 

relies  upon  a  sale  of  shares  of  stock  in 
a  national  bank,  made  with  knowledge 
of  its  insolvency,  to  escape  his  liability 
as  a  shareholder  for  the  debts  of  the 
bank,  has  the  burden  of  proving  that 
the  vendee  was  financially  responsible 
to  the  extent  of  the  assessment.  Mc- 
Donald V.  Dewey  (1906)  26  Sup.  Gt. 
731,  736.  202  U.  S.  510,  50  L.  Ed.  1128, 
6  Ann.  Gas.  419.  reversing  decree  (1905) 
134  Fed.  528,  67  G.  G.  A.  408. 

In  an  action  by  receiver  of  consolidat- 
ed bank  to  recover  an  assessment,  in 
which  he  alleged  that   defendant  had 
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purchased  and  become  the  owner  of  the 
stock,  on  the  theory  that  its  haying 
caused  the  substituted  stock  to  be  is- 
sued amounted  to  a  conversion  of  the 
collateral,  held  that  the  burden  rested 
on  the  plaintiff  to  prove  that  the  ex- 
change was  made  without  the  consent 
of  the  pledgor.  Wilson  y.  Merchants' 
Loan  &  Trust  Go.  of  Chicago,  BL 
(1900)  98  Fed.  688,  39  O.  O.  A.  231. 

In  an  action  by  the  receiver  of  a  na- 
tional bank  to  recover  an  assessment 
from  the  defendant  as  a  stockholder, 
where  it  is  admitted  or  proved  that  de- 
fendant is  in  fact  merely  a  pledgee  of 
the  stock,  the  burden  rests  upon  the 
plaintiff  to  show  that  defendant,  by  rea- 
son of  having  knowingly  permitted  the 
stock  to  stand  in  his  name  as  owner 
upon  the  books  of  the  bank,  is  estopped 
to  deny  such  ownership  as  against  its 
creditors.  Tourtelot  v.  Stolteben  (0.  0, 
1900)  101  Fed.  862. 

25.  «—  Defense^-In  an  action  by  the 
receiver  of  an  insolvent  national  bank 
against  a  shareholder,  to  recover  an 
assessment  made  by  the  comptroller  of 
the  currency,  where  defendant  con- 
tended that  she  did  not  own  stock; 
that  transfers  to  her  on  the  books  were 
made  without  her  knowledge;  and  that 
checks  for  dividends  which  were  appar- 
ently indorsed  by  her  were  not  signed 
with  knowledge  of  their  contents, — the 
question  of  fraud  in  procuring  the  trans- 
fers and  indorsements  is  immaterial, 
and  instructions  based  thereon  are  er- 
roneous, since  defendant  is  liable  if 
she  learned  of  the  transfers  after  they 
were  made,  and  received  dividends,  or  in 
any  way  acquiesced  therein,  and  if  she 
signed  the  checks  she  is  estopped  from 
asserting  that  she  was  ignorant  of  their 
contents,  or  was  not  the  owner  of  the 
stock  on  which  the  dividends  were  de- 
clared. Keyser  y.  Hitz  (1890)  10  Sup. 
Ct  290,  133  U.  S.  138,  33  L.  Ed.  631. 

If  defendant  indorsed  the  checks 
over  to  her  husband,  or  indorsed  them 
in  blank,  it  is  entirely  immaterial  that 
their  proceeds  went  to  the  husband's 
account  as  consul  general.    Id. 

Defendant  cannot  escape  liability 
from  the  fact  that  no  new  certificates 
were  issued  to  her,  as  the  transfer  on 
the  books  was  sufficient  as  between  her 
and  the  bank;  nor  can  she  escape  from 
the  fact  that  when  the  bank  was  con- 
verted from  a  savings  bank  into  a  na- 
tional bank  no  new  certificates  were  is- 
sued, as  the  statute  authorizing  the  con- 
version expressly  declares  that  the 
shares  of  the  old  bank  may  continue  to 
be  for  the  same  amount  each  as  they 
were  before  the  conversion.    Id. 

The  payment  of  an  assessment  im- 
posed by  a  bank  on  its  shareholders  in 
order  to  continue  business  and  avoid 
liquidation  is  not  a  discharge  of  a 
shareholder's  liability  in  the  case  of  liq- 
uidation, for  the  obligations  of  the 
bank  to  the  extent  of  the  amount  of  his 
stock  at  par  value  in  addition  to  the 


amount  invested  in  his  shares.  Delano 
y.  Butler  (1886)  7  Sup,  Ct  39, 118  U. 
S.  634,  30  L.  Ed.  260;  MiUs  v.  Same 
(1886)  7  Sup.  Ct  47,  118  U.  a  655, 
80  L.  Ed.  266. 

One  elected  a  director  and  on  the 
same  day  appointed  vice  president  and 
acting  cashier  and  serving  as  such  for 
about  two  months  is  conclusively  pre- 
sumed to  have  had  knowledge  that  GO 
shares  of  stock  were  standing  in  hit 
name  on  the  books  at  the  time  of  his 
election  and  during  the  period  of  his 
service,  so  that  he  could  not  escape  in- 
dividual liability  for  an  assessment  as 
the  owner  thereof  upon  the  bank's  in- 
solvency, by  showing  that  he  had  no 
knowledge  that  the  shares  stood  in  his 
name  until  some  20  days  before  the 
bank  closed  its  doors,  when  he  repudi- 
ated ownership,  especially  where  the 
shares  remained  in  his  name  untH  the 
bank  closed.  Finn  v.  Brown  (1891)  12 
Sup.  Ct  136,  139,  142  U.  a  56,  35  L. 
Ed.  936. 

It  is  not  competent  for  national  bank- 
ing associations  to  invest  any  portion 
of  their  capital  permanently  in  the 
stock  of  another  corporation,  and  they 
may  set  up  such  want  of  power  against 
suits  to  enforce  liability  for  assess- 
ments by  the  Comptroller  of  the  Cur- 
rency, and  while  they  may  not  be  ex- 
empt from  liability  as  shareholders 
where  they  have  accepted  and  held 
stock  as  collateral  security,  there  is  a 
presumption  against  any  intention  on 
the  part  of  the  bank  to  become  an  own- 
er of  the  collateral  shares.  Robinson 
v.  Southern  Nat  Bank  of  New  York 
(1901)  21  Sup.  Ct  383,  389,  180  U.  S. 
295,  45  L.  Ed.  536. 

A  holder  of  certificates  of  stod[  in 
a  national  banking  association  cannot 
escape  liability  as  a  stockholder  to 
creditors  on  the  ground  that  the  shares 
of  stock  which  he  holds  are  part  of 
an  increase  which  was  made  without 
compliance  with  the  statute  which  pro- 
hibits the  increase  of  capital  until  the 
whole  amount  of  such  increase  is  paid 
in  and  the  comptroller  has  certified  to 
that  fact,  even  if  he  has  been  induced 
to  take  such  shares  by  fraud  of  the 
officers  of  the  bank  and  of  the  comp- 
troller. Scott  v.  Deweese  (1901)  21 
Sup.  Ct  585,  181  U.  S.  202,  45  Ia  Ed. 
822,  affirming  judgment  Same  v.  Lati- 
mer (1898)  89  Fed.  843,  33  C.  C.  A. 
1.  14 

Fraudulent  representations  by  which 
a  person  is  induced  to  become  a  stock- 
holder of  a  national  bank  constitate 
no  defense  in  an  action  at  law  by  a 
receiver  of  the  bank  to  enforce  the 
statutory  liability  of  the  stockholders, 
as  the  defense  is  of  an  equitable  nature, 
and  must  be  asserted,  if  at  all,  in  eq- 
uity. Lantry  y,  Wallace  (1901)  21 
Sup.  Ot  878,  182  U.  S.  636,  45  L  Ed* 
1218,  affirming  judgment  (1899)  97 
Fed.  865,  38  C.  C.  A.  510. 

The  illegality  of  a  purchase  by  t  sa* 
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tional  bank  of  its  own  stock  does  not 
relieve  one  who  subsequently  buys  it 
from  the  bank  from  liability  as  a  stock- 
holder.   Id. 

The  liability  of  a  stockholder  in  a 
national  bank  for  assessments  made  by 
the  comptroller  on  its  insolvency  is 
not  dependent  upon  the  contract  of  sub- 
scription between  the  stockholder  and 
the  corporation,  but  is  created  by  stat- 
ute for  the  benefit  of  the  bank's  cred- 
itors, and  can  neither  be  modified  nor 
released  by  any  act  of  the  corporation. 
Scott  Y.  Latimer  (1896)  89  Fed.  843, 
83  G.  G.  A.  1. 

The  liability  of  a  stockholder  of  a  na- 
tional bank  to  assessment  on  the  bank's 
insolvency  is  one  created  by  statute,  for 
the  sole  benefit  of  creditors;  and  one 
who  becomes  and  remains  a  stockhold- 
er for  a  considerable  length  of  time 
while  the  bank  is  engaged  in  business, 
and  until  it  is  declared  insolvent,  can- 
not avoid  such  liability  on  the  ground 
that  this  subscription  was  induced  by 
fraud  which  would  entitle  him  to  a  re- 
scission as  between  himself  and  the 
corporation,  unless  it  is  affirmatively 
shown  that  there  are  no  creditors  who 
became  such  while  he  was  a  registered 
stockholder.  Lantry  v.  Wallace  (1899) 
97  Fed.  865,  38  C.  G.  A.  610. 

It  is  incompatible  with  the  policy  and 
purposes  of  the  national  banking  laws 
to  permit  mere  irregularities  or  even 
fraudulent  practices,  in  the  organiza- 
tion or  management  of  a  bank  created 
thereunder,  to  invalidate  its  action,  and 
give  ground  for  a  stockholder  to  re- 
pudiate his  obligations  to  the  public 
Bailey  v.  TUlinghast  (1900)  99  Fed. 
801,  40  G.  G.  A.  98,  affirming  decree 
Tillinghast  v.  Bailey  (G.  G.  1897)  86 
Fed.  46. 

Officers  of  a  national  bank  may  not 
hold  themselves  out  to  the  Gomptroller 
of  the  Gurrency>  the  bank  examiners, 
and  the  business  public  as  original  sub- 
scribers for  and  holders  of  its  capital 
stock,  which  they  have  never  paid  for, 
and  yet  escape  liability  on  obligations 
given  for  such  stock  by  a  secret  agree- 
ment among  them  that  the  stock  shall 
be  considered  as  belonging  to  the  bank, 
and  not  to  the  one  to  whom  it  is  is- 
sued. Lyons  v.  Westwater  (1910)  181 
Fed.  681,  104  G.  G.  A.  663,  reversing 
judgment  (G.  G.  1909)  173  Fed.  111. 

A  national  bank  went  into  liquidation 
November  30,  1896.  An  action  against 
a  stockholder  to  enforce  an  assessment 
was  commenced  November  9,  1897. 
Defendant's  answer  set  up  in  detail  the 
fraud  by  which  he  had  been  induced  to 
subscribe  and  pay  for  the  stock,  alleg- 
ed that  he  had  ever  since  been  a  reri- 
dent  of  a  distant  state,  and  that,  until 
a  short  time  before  the  filing  of  the 
complaint,  he  had  no  opportunity  of 
discovering  the  fraud.  Held,  that  dili- 
gence was  not  shown.  Wallace  v.  Ba- 
con (G.  G.  1898)  86  Fed.  553. 

A  stockholder,  by  purchase  in  a  na- 
tional bank  which  has  conducted  busi- 


ness as  such  for  six  years,  cannot  de- 
fend against  an  assessment,  on  its  in- 
solvency, on  the  ground  that  the  orig- 
inal capital  stock  was  never  paid  in. 
Wallace  v.  Hood  (G.  G.  1898)  89  Fed. 
11,  judgment  affirmed  Hood  v.  Wallace 
(1899)  97  Fed.  983,  38  G.  G.  A.  692. 

When  the  comptroller  of  the  curren- 
cy has  directed  the  receiver  of  an  in- 
solvent national  bank  to  enforce  the 
collection  of  an  assessment  against  the 
stockholders  for  an  amount  less  than 
the  par  value  of  their  stock,  and  the  re- 
ceiver has  recovered  a  judgment  at  law 
thereon  against  a  stockholder,  which 
has  been  satisfied,  he  cannot  maintain 
a  second  action  against  such  stockhold- 
er to  recover  a  further  assessment 
The  cause  of  action  to  recover  an  as- 
sessment is  one  upon  the  stockholder's 
contract,  which  cannot  be  split,  and' the 
first  recovery  is  a  bar  to  any  subse- 
quent action  on  the  same  contract  De 
Weese  v.  Smith  (G.  G.  1899)  97  Fed. 
309. 

Defendant,  sued  by  the  receiver  of  an 
insolvent  national  bank  for  an  assess- 
ment as  a  stockholder,  was  induced  to 
purchase  the  stock  held  by  him  at  the 
time  the  bank  was  closed  from  the 
president  of  the  bank  by  the  fraudulent 
representations  of  the  president  and 
cashier.  Such  fraud  had  been  estab- 
lished in  a  suit  for  rescission  of  the 
contract,  brought  by  defendant  in  a 
state  court,  to  which  the  receiver  was 
a  party.  The  bank  was  in  fact  insol- 
vent when  the  purchase  was  made,  and 
was  closed  by  the  comptroller  within  36 
days  thereafter.  The  defendant  lived 
several  hundred  miles  from  the  place 
where  the  bank  was  located,  and  took 
no  part  in  its  affairs.  Held,  that  an 
answer  setting  up  such  facts  as  a  de- 
fense was  not  demurrable.  Stnffle- 
beam  v.  De  Lashmutt  (G.  G.  1900)  101 
Fed.  367. 

In  suit  to  enforce  statutory  liability 
of  stockholders  of  national  banks,  held, 
that  laches  on  the  part  of  the  Gomp- 
troller in  collecting  assessments  was 
not  a  defense.  Rankin  v.  Miller  (D.  G. 
1913)  207  Fed.  602. 

In  suit  to  enforce  statutory  liability 
of  stockholders  of  national  banks,  held, 
that  it  could  not  be  shown  that  efiforce- 
ment  of  assessment  by  the  Gomptroller 
would  defeat  the  provision  making 
stockholders  liable  equally  and  ratably, 
and  not  one  for  another;  this  being 
concluded  by  the  Gomptroller's  order. 
Id. 

A  receiver  of  a  national  bank  of  Tex- 
as sued  a  domestic  stockholder  to  re- 
cover a  second  assessment  levied  on  his 
stock,  in  1898,  by  the  comptroller  of 
the  currency.  Defendant  had  paid  ah 
assessment  levied  in  1894.  Had  the  re- 
ceiver collected  all  of  such  first  assess- 
ment, and  realized  on  the  assets,  all  the 
debts  as  then  existing  might  have  been 
paid.  It  did  not  appear  that  he  could 
not  have  done  so.  He  had  also  sold 
a  large  amount  of  the  assets  for  about 
9  per  cent  of  their  face  value  under 

(118S8) 


§  9689 


NATIONAL  BANKS 


(Tit.  62 


an  order  of  the  federal  courts.  Held, 
that  these  facts  constituted  no  defense. 
Beckham  v.  Hague  (1902)  78  N.  Y. 
Supp.  79,  38  Misc.  Rep.  606. 

Since  the  receiver  of  insolvent  na- 
tional bank  has  authority  to  institute 
suit  on  the  individual  liability  of  stock- 
iiolders  to  collect  assessments  ordered 
by  the  comptroller  of  the  currency,  and 
a  satisfaction  of  a  judgment  in  such 
suit  will  release  the  stockholder  from 
further  liability,  such  a  stockholder 
cannot  defend  on  the  ground  that  the 
receiver  has  assigned  the  claim  pending 
the  suit  Schaberg's  Estate  v.  McDon- 
ald (1900)  83  N.  W.  737,  60  Neb.  49a 

It  is  no  defense  to  a  stockholder  in 
an  insolvent  national  bank,  who  is  sued 
by  the  receiver  on  his  individual  liabil- 
ity upon  an  assessment  ordered  by  the 
comptroller  of  the  currency,  to  say  that 
the  receiver  has  unlawfully  disposed  of 
such  claim,  so  that  the  creditors  of  the 
bank  will  not  receive  of  the  proceeds 
thereof  as  much  as  they  are  entitled  to, 
since  the  disposition  of  the  fruits  of 
the  litigation  is  not  a  matter  in  which 
the  stockholder  is  concerned.    Id. 

26.  «—  Eatoppel^^The  fact  that  the 
subscriber  for  tJie  new  shares  received 
a  dividend  on  the  old  shares  so  trans- 
ferred to  him  does  not  estop  him  from 
denying  his  liability  as  a  shareholder, 
where  such  dividend  was  received  in 
the  belief  that  it  was  paid  to  him  by 
virtue  of  his  subscription  to  the  new 
stock.  Stephens  v.  Follett  (C.  G.  1890) 
43  Fed.  842. 

Where  the  capital  of  a  national  bank 
has  been  increased,  and  defendants 
have  received  their  additional  stock, 
and  for  several  years  held  themselves 
out  as  stockholders,  they  cannot  deny 
their  liability  upon  the  ground  that  the 
increase  of  capital  was  fraudulent,  and 
that  they  could  not  have  discovered  the 
fraud  with  ordinary  care.  Latimer  v. 
Bard  (0.  O.  1896)  76  Fed.  536. 

In  an  action  to  recover  an  assessment 
on  national  bank  stock  carried  on  its 
books  in  the  name  of  an  individual  de- 
scribed as  cashier  of  a  certain  other 
bank,  neither  the  latter  bank  nor  the 
individual  is  estopped  from  setting  up 
that  they  hold  the  stock  merely  as 
pledgees.  Baker  v.  Old  Nat  Bank  ((X 
C.  1898)  86  Fed.  1006. 

Where,  in  an  action  by  the  receiver  of 
a  national  bank  to  recover  an  assess- 
ment from  one  in  whose  name  a  certif- 
icate of  stock  had  been  issued,  but  who 
it  was  shown  held  the  same  only  as 
trustee  to  secure  an  unpaid  indebted- 
ness from  the  actual  owner  of  the  stock 
to  a  third  person,  the  plaintiff  did  not 
produce  in  evidence  the  list  of  stock- 
holders required  to  be  kept  by  the 
bank,  or  show  whether  or  not  such  list 
was  in  fact  kept,  but  relied  solely  on 
the  stock  certificate  book,  all  persons 
must  be  held  to  have  been  chargeable 
with  notice  of  all  the  facts  in  regard  to 
such  stock  therein  shown;  and,  con- 
ceding that  defendant's  liability  could 
be  established  by  such  book  alone,  with- 

(11854) 


out  producing  or  accounting  for  the  list 
of  stockholders,  it  is  insufficient  to 
create  an  estoppel  which  would  pre- 
vent him  from  showing  the  facts  where 
it  appears  therefrom  that  the  stock 
was  transferred  to  him  by  one  to  whom 
the  previous  certificate  had  been  issued 
as  pledgee.  Tourtelot  v.  Stolteben  (G. 
0.  1900)  101  Fed.  362. 

27.  «—  Bankruptoy.  —  Where  the 
original  bill  was  filed  February  3, 1875, 
before  the  passage  of  the  act  of  June 
30,  1876,  and  a  receiver  was  appointed 
February  26,  1875,  thereunder,  and  an 
amended  biU,  making  the  individnal 
stockholders  defendants,  was  filed  Oc- 
tober 6,  1876,  and  after  the  filing  of  the 
amended  bill  certain  defendants  were 
adjudged  bankrupts,  their  pleas  of 
bankruptcy  will  constitute  a  safficient 
bar  in  their  behalf.  Irons  v.  Mannfac- 
turers'  Nat  Bank  (O.  C.  1883)  17  Fed. 
308. 

A  discharge  in  bankruptcy  releases  a 
shareholder  of  a  national  bank  from 
his  statutory  individual  liability  to  cred- 
itors of  the  bank,  where  at  the  time  of 
his  discharge  the  claims  of  such  cred- 
itors were  provable,  not  merely  con- 
tingent Irons  V.  Manufacturers*  Nat 
Bank  (C.  C.  1886)  27  Fed.  591,  594,  re- 
versed (1887)  7  Sup.  Ct  788,  121  U. 
fi.  27,  30  L.  Ed,  864. 

28.  «—  Set-off  and  oounterelaim^A 

holder  of  stock  In  a  national  bank  is 
not  entitled  to  offset  against  an  assess- 
ment ordered  by  the  comptroller  apon 
his  stock  the  amount  of  his  deposits  at 
the  time  the  bank  became  insolvent 
Wingate  v.  Orchard  (1896)  76  Fed.  241, 
21  C.  O.  A.  315. 

In  an  action  by  the  receiver  of  a  na- 
tional bank  against  a  stockholder  to  re- 
cover an  assessment,  the  defendant 
cannot  set  up,  by  way  of  counterclaim, 
a  claim  for  damages  against  the  bank 
for  fraudulent  representations  made  to 
induce  his  purchase  of  the  stock.  Lan- 
try  V.  Wallace  (1899)  97  Fed.  865,  38 
C.  0.  A.  510. 

In  an  action  by  a  receiver  of  an  in- 
solvent bank  to  charge  the  estate  of  a 
shareholder  with  an  assessment  on  his 
shares,   the  executor  claimed,  by  way 
of  set-off,  that  property  belonging  to 
the  estate  had  been  delivered  to  the 
bank,  upon  the  understanding  that  it 
should  be  applied  on  the  assessment  if 
the  bank  should  fail.    Held  not  a  prop- 
er subject  of  set-off,  even  though  the 
bank  examiner  assented  to  the  agree- 
ment   Witters  v.  Sbwles  (O.  C.  1887) 
32  Fed.  130. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  bank  to  recover  of  a 
stockholder  an  assessment  on  his 
shares,  defendant  alleged  as  a  counter- 
claim that  the  comptroller  of  the  cur- 
rency had  directed  the  bank  to  restore 
the  value  of  certain  securities  held  hy 
it  which  had  been  reported  worthless  hy 
an  examiner;  that  certain  of  the  stock- 
holders, including  defendant,  had  raised 
a  fund,  which  was  nlaced  in  the  hands 
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of  trustees,  to  apply  so  much  as  might 
be  from  time  to  time  required  by  the 
comptroller  to  retire  such  securities; 
that  the  fund  was  deposited  with  the 
bank  with  full  notice  of  the  purpose  to 
which  it  was  to  be  applied;  that  a  por- 
tion had  been  used  to  retire  the  securi- 
ties designated,  and  that  when  l!he  bank 
failed,  the  balance  of  the  fund  came 
into  the  hands  of  tiie  receiver,  and  was 
now  claimed  by  him  as  a  part  of  the 
ordinary  assets  of  the  bank;  that  a 
certain  portion  of  this  balance  belong- 
ed to  defendant,  which  amount  he  ask- 
ed to  set  off  against  plaintiff's  demand. 
Held,  that  a  general  demurrer,  based 
on  the  ground  that  no  set-off  or  coun- 
terclaim was  available  in  such  an  ac- 
tion, would  be  overruled,  as  the  claim 
could  be  set  off  if  it  was  of  such  a  na- 
ture that  the  holder  would  be  entitled 
to  receive  the  full  amount  before  dis- 
tribution by  the  receiver .  to  general 
creditors.  Welles  v.  Stout  (0.  C.  1899) 
38  Fed.  807. 

Defendant,  for  the  purpose  of  help- 
ing a  bank,  of  which  complainant  was  a 
stockholder,  in  a  financial  crisis,  loan- 
ed it  certain  securities  belonging  to 
complainant,  and  when  complainant  was 
informed  of  the  fact  she  did  not  ob- 
ject She  was  assured  by  the  bank's 
officers  that  if  the  bank  was  saved  the 
securities  would  be  returned,  and  if  it 
failed  the  avails  would  be  credited  on 
her  assessment  as  a  stockholder.  The 
bank  failed,  and  the  securities  were  not 
returned.  Held,  that  she  was  not  en- 
titied,  as  against  other  creditors,  to  set 
off  the  value  of  the  securities  against 
her  assessment,  but  was,  as  to  such 
value,  on  the  same  footing  as  any  other 
creditor.  Sowles  v.  Witters  (C.  C. 
1889)  39  Fed.  403. 

In  an  action  by  the  receiver  of  a  na- 
tional bank  to  enforce  an  assessment 
against  a  stockholder,  the  latter  can- 
not maintain  a  cross  petition  in  the  na- 
ture of  a  counterclaim  to  recover  the 
purchase  price  of  his  stock  on  the 
ground  of  the  alleged  fraud  of  the  bank 
inducing  its  purchase  by  defendant. 
The  proper  proceeding  in  such  case  is. 
by  an  independent  bill  in  equity  against 
both  the  receiver  and  the  bank  for  a 
rescission,  making  tender  of  the  stock. 
Wallace  v.  Hood  (C.  C.  1898)  89  Fed. 
11,  judgment  affirmed  Hood  v.  Wallace 
(3899)  97  Fed.  983,  38  C.  O.  A.  692. 

A  stockholder  of  an  insolvent  nationat 
bank,  who  happens  also  to  be  one  of 
its  creditors,  cannot  cancel  or  diminish 
the  assessment  made  against  him  by 
offsetting  his  individual  claim  against 
it  Hobart  v.  Gould  (D.  O.  1881)  8 
Fed.  67. 

A  stockholder  could  not  offset  against 
his  statutory  double  liability  the  amount 
of  his  unpaid  deposit  account  Wil- 
liams ▼.  Rose  (D.  G.  1914)  218  Fed. 
898. 

A  stockholder  in  a  national  bank  in 
the  process  of  liquidation  cannot  set  off 
his  distributive  share  in  the  assets 
against  his  liability  on  hia  stock.    First 


Nat  Bank  y.  Biggins  (1899)  82  S.  E. 
801,  124  N.  0.  534. 

29.  «—  Judgmont^^While,  in  an  ac- 
tion in  the  United  Stetes  Circuit  Court 
by  the  receiver  of  a  national  bank,  to 
recover  the  100  per  cent  for  which  a 
stockholder  is  liable,  under  this  section, 
a  judgment  of  the  Supreme  Court  of 
the  state,  in  an  action  by  defendant 
against  the  bank  to  recover  the  money 
paid  for  the  stock,  that  defendant  was 
not  bound  by  her  subscription,  is  ad- 
missible in  bar  of  the  receiver's  action, 
When  the  judgment  of  the  state  court 
is  reversed  by  the  United  States  Su- 
preme Court,  the  judgment  of  the  cir- 
cuit court  based  thereon  will  also  be 
reversed.  Butler  v.  Eaton  (1891)  11 
Sup.  Ct  985,  986,  141  U.  S.  240.  35 
L.  Ed.  713;  Thayer  v.  Butter  (1891) 
11  Sup.  Ct  987,  141  U.  S.  234,  35  U 
Ed.  711. 

30.  «—  Costs.  ^  In  proceedings 
against  the  stockholders  of  a  national 
bank  that  has  gone  into  liquidation,  to 
ascertain  and  recover  assessments  for 
the  indebtedness,  the  stockholders  are 
liable  for  cost  as  if  they  were  co-de- 
fendants in  any  ordinary  action.  Irons 
V.  Manufacturers'  Nat  Bank  (C.  G. 
1888)  .36  Fed.  843,  decree  affirmed 
Schrader  v.  Manufacturers'  Nat  Bank 
(1889)  10  Sup.  Ct  238,  133  U.  S.  67, 
33  Ia  Ed.  564. 

Where  proceedings  are  being  prose- 
cuted by  one  creditor,  as  representa- 
tive of  all,  against  the  stockholders  of 
a  national  bank  which  has  gone  into 
liquidation,  and  the  stockholders  appeal 
from  a  decree  against  them,  which  de- 
cree is  reversed,  with  costs,  the  costs 
incurred  by  appellee  in  defense  of  the 
appeal  will  be  deducted  before  any  divi- 
dend will  be  declared.    Id. 

31.  Successive     asftessments.~Where 

the  comptroller  of  the  currency  assess- 
es upon  the  stock  of  an  insolvent  bank 
a  sum  sufficient  to  discharge  an  indebt- 
edness, but,  the  receiver  fails  to  collect 
a  sum  sufficient  for  that  purpose,  ow- 
ing to  the  insolvency  of  some  of  the 
*  stockholders,  the  comptroller  cannot 
order  an  additional  assessment  upon 
the  stock  in  the  hands  of  solvent  stock- 
holders. U.  S.  ex  reL  Citizens'  Nat 
Bank  v.  Knox  (1880)  102  U.  S.  422, 
424,  26  L.  Ed.  216. 

The  comptroller  has  power  to  order 
successive  assessments  against  the 
stockholders  of  an  insolvent  national 
bank,  ratably  on  all,  where  the  aggre- 
gate does  not  exceed  the  par  value  of 
the  stock.  Aldrich  v.  Campbell  (1899) 
97  Fed.  663,  38  O.  0.  A.  347, 

The  comptroller  has  power  to  order 
successive  assessments,  in  the  aggre- 
gate within  the  limit  of  the  stockhold- 
ers' full  liability;  and  this  power  can- 
not be  affected,  and  the  purpose  of  the 
law  defeated,  by  the  fact  that  a  receiv- 
er, in  enforcing  a  first  assessment,  has 
sued  at  law. rather  than  in  equity,  and 
has  recovered  a  judgment  which  has 
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§  9690.  (R.  S.  §  5152.)     Executor s»  trustees,  etc.,  not  personally 
liable. 

Persons  holding  stock  as  executors,  administrators,  guardians,  or 
trustees,  shall  not  be  personally  subject  to  any  liabilities  as  stock- 
holders; but  the  estates  and  funds  in  their  hands  shall  be  liable  in 
like  manner  and  to  the  same  extent  as  the  testator,  intestate,  ward, 
or  person  interested  in  such  trust-funds  would  be,  if  living  and  com- 
petent to  act  and  hold  the  stock  in  his  own  name. 
Act  June  8,  1864,  c.  106,  {  63,  13  Stat.  118. 

Notes  of  Deelsloai 


Construotion  and  operation.  —  See 
Whitney  v.  Butler  (1886)  7  Sup.  Ot. 
61,  118  U.  S.  655,  80  L.  Ed.  266. 

An  executor  is  not  personally  liable 
for  an  assessment  except  as  the  assets 
of  the  estate  in  his  hands  may  be  charg- 
ed for  it,  and  where  there  are  assets 
and  they  are  taken  for  that  purpose, 
the  prospective  share  of  testator's  wife 
and  residuary  legatee  will  be  lessened 
to  the  amount  thereof.  Witters  y. 
Sowles  (0.  O.  1886)  28  Fed.  121. 

This  section  Was  designed  to  pro- 
tect persons  who  hold  stock  in  a  rep* 
resentative  capacity  from  any  personal 
liability,  and  only  makes  the  funds  in 
the  hands  or  under  the  control  of  such 
representatiye  liable.  Irons  v.  Manu- 
facturers* Nat.  Bank  (D.  0.  1884)  21 
Fed.  197. 

See  note  under  {  9689,  ante. 

Personal  liability— Executors  and  ad- 
ministrators.—Where  an  administrator, 
who  is  also  sole  heir  and  next  of  kin 
of  his  intestate,  takes  into  his  posses- 
sion bank  stock  belonging  to  the  intes- 
tate, votes  such  stock,  and  draws  the 
dividends  thereon,  but  does  not  have 
the  stock  transferred  to  his  name,  he 
does  not  thereby  become  personally  li- 
able as  owner  of  the  stock  before  his 
duties  as  administrator  are  ended.  In 
re  Bingham  (1891)  27  N.  E.  1055,  127 
N.  Y.  296,  modifying  (1890)  10  N.  Y. 
Supp.  325,  57  Hun,  586. 

—  Trustees.  — One  who  purchases 
stock  in  a  national  bank  with  his  own 
money  on  the  suggestion  of  another 
person  that  the  latter  would  buy  such 
stock  as  the  former  "could  get  hold  of," 
without  being  under  any  obligation  to 
convey  the  stock  to  the  other,  is  not 
a  trustee  within  the  meaning  of  this 
section.  Horton  v.  Mercer  (1888)  71 
Fed.  153,  18  O.  O.  A.  18. 

This  section  applies  to  every  one 
holding  stock  as  trustee,  and  a  father 
who,  as  trustee  for  his  children,  invest- 
ed funds  belonging  to  them  in  such 
stock,  is  not  personally  liable  for  an 
assessment  thereon,  although  the  fund 
invested  arose  from  an  investment  of 
his  own  money  previously  made  by  him 
in  their  behalf.  Fowier  v.  Gowing 
(1908)  165  Fed.  891,  91  0.  C.  A.  569, 
affirming  judgment  (0.  G.  1907)  152 
Fed.  801. 

When  a  trustee  improperly  invested 
funds  in  national  bank  stock,  the  ben- 
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efidary  was  liable  as  stockholder,  if 
she  accepted  the  iuvestment  or  lost  her 
right  to  reject  it  by  laches  oi  acquies- 
cence. Williams  v.  Gobb  (1914)  219 
Fed.  663,  134  G.  O.  A.  217. 
.  One  to  whom  the  shares  are  assigned 
in  trust  as  security  for  a  debt  due  a 
third  person,  and  following  whose  name 
on  the  stock  book  of  the  bank  is  the 
word  "trustee,"  is  not  liable  for  the 
assessment,  and  is  also  within  the  pro- 
vision, exempting  from  such  liability 
persons  holding  stock  as  trustees. 
Welles  V.  Larrabee  (G.  G.  1895)  36 
Fed.  866,  2  K  R.  A.  471. 

Under  this  section,  where  new  cer- 
tificates of  stock  were  issued  to  a  de- 
fendant who  knowingly  permits  his 
name  to  be  entered  on  the  stock  books 
as  the  owner  Individually,  he  is  liable 
for  an  assessment  thereon,  though  he 
held  the  stock  as  trustee.  Liewls  v. 
Swits  (G.  G.  1896)  74  Fed.  381,  382. 

A  trustee,  though  not  appointed  by 
a  will  or  an  order  of  a  court  or  judge, 
is  not  personally  liable  for  assessments 
against  stock  of  an  insolvent  national 
bank  owned  by  this  cestui  que  trust, 
but  standing  in  his  name,  where  he  has 
been  guilty  of  no  fraud,  concealment,  or 
negligence.  Lucas  v.  Goe  (G.  G.  1898) 
86  Fed.  972. 

Where  stock  in  a  national  bank  at 
the  time  of  its  failure  was  held  by  a 
trustee  for  the  benefit  of  his  children, 
the  fact  that  the  trust  estate  was  wiped 
out  of  existence,  so  far  as  value  or 
financial  responsibility  was  concerned, 
by  the  failure  of  the  bank,  did  not 
charge  the  trustee  individually  as  a 
stockholder  with  the  additional  statu- 
tory liability  imposed  by  this  and  the 
following  sections.  Fowler  v.  Gowing 
(G.  G.  1907)  152  Fed.  801,  judgment 
affirmed  (1908)  165  Fed.  891,  91  G.  G. 
A.  569. 

One  holding  shares  in  a  national  bank 
as  trustee  is  personally  liable  for  debts 
of  the  bank,  unless  his  trusteeship  ap- 
pears on  the  bank's  books.  Davis  v. 
First  Baptist  Society  (D.  G.  1877)  Fed. 
Gas.  No.  3,633. 

A  person  appearing  on  the  books  of 
a  national  bank  to  be  absolute  owner  of 
stock  is  subject  to  stockholders*  liabil- 
ity, though  holding  it  as  trustee.  Kerr 
v.  Urie  (1897)  37  A.  789,  86  Md.  72, 
88  L.  R.  A.  119,  63  Am.  St  Rep.  493. 

As  to  liability  of  creator  of  trust, 
see  Fowler  y.  Gowing  (G.  G.  1907)  152 
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Fed.    801,    judgment    affirmed    (1908) 
165  Fed.  891,  91  C.  C.  A.  569. 
See,  also,  note  under  §  9689,  ante. 

Estates  of  deoedents^^Where  a  re- 
ceiver representing  creditors  has  died, 
and  his  personal  representatives  have 
entered  to  defend,'  the  assets  of  a  bank 
in  their  hands  are  liable  as  he  would 
have  been.  Foster  v.  Lincoln  (G.  C. 
1896)  74  Fed.  382  (affirmed  [1897]  79 
Fed.  170,  24  O.  C.  A.  470). 

The  estate  of  a  stqckholder  of  a  na- 
tional bank,  who  died  prior  to  its  insol- 
vency, but  whose  stock  had  not  been 
transferred  at  the  date  of  the  comptrol- 
ler's order  making  an  assessment,  is 
liable  therefor.  Davis  v.  Weed  (D.  G. 
1877)  Fed.  Gas.  No.  3,65a 

Liability  of  a  stockholder  of  a  nation- 
al bank  held  to  attach  to  his  estate  and 
become  a  charge  or  lien  thereon  at 
least  from  the  declaration  of  insol- 
vency, and  not  merely  from  the  levying 
of  the  assessment  by  the  Gomptroller. 
Rankin  v.  Miller  (D.  G.  1913)  207  Fed. 
602. 

«—  Executors  and  administrators^— 

The  individual  liability  of  the  stodc- 
bolders  is  an  essential  element  of  the 
contract  by  which  stockholders  become 
members  of  the  corporation,  and  there- 
fore the  obligation  survives  as  against 
the  personal  representatives  of  a  de- 
ceased stockholder.  Richmond  v.  Irons 
(1887)  7  Sup.  Ct  788,  796,  121  U.  S, 
27,  30  L.  Ed.  864. 

Neither  executors  nor  legatees  held 
liable  as  stockholders  in  national  bank, 
though  executors'  transfer  of  stock  to 
themselves,  as  trustees,  was  unauthor- 
ized, under  the  rules  and  practice  of 
the  courts  of  Wisconsin  and  Laws  Wis. 
1903,  c.  317.  Williams  v.  Gobb  (1914) 
219  Fed.  663,  134  G.  G.  A.  217. 

The  statute  makes  estates  in  the 
hands  of  executors  liable  in  like  man- 
ner and  to  the  same  extent  as  the  tes- 
tator would  be  if  living.  Witters  y. 
Sowles  (C.  G.  1885)  25  Fed,  168,  169. 

National  bank  stock,  which  has  been 
transferred  without  consideration  to  a 
trustee  by  the  executor  of  an  unsettled 
estate,  is  liable,  as  in  the  hands  of  the 
executor,  to  an  assessment  on  liquida- 
tion of  the  bank.    Id. 

National  bank  stock  in  the  hands  of 
an  executor  is  liable  to  an  assessment 
upon  liquidation  of  the  bank.    Id. 

An  executor  transferred  national  bank 
stock  belonging  to  his  testator  to  the 
residuary  legatee  under  an  order  of 
distribution  which  did  not  specifically 
mention  the  stock.  A  receiver  was 
afterwards  appointed  for  the  bank,  who 
made  an  assessment  on  the  executor  for 
these  shares.  Held,  that  the  stock  was 
no  longer  the  property  of  the  estate  for 
the  purposes  of  assessment    Id. 

This  section  makes  no  distinction  be- 
tween real  and  personal  property  in 
the  hands  of  an  executor,  but  all  prop- 
erty is  liable.  Witters  v.  Sowles  (0. 
G.  1887)  32  Fed.  130,  140. 

(11858) 


The  estate  of  a  deceased  owner  of 
national  bank  stodL  is  liable  to  an  as- 
sessment levied  against  his  executors 
in  consequence  of  the  failure  of  the 
bank  after  his  death.  Wickham  v.  Hull 
(G.  G.  1894)  60  Fed.  326. 

An  executor  who  receives  certificates 
of  national  bank  stock  as  part  of  the 
assets  of  decedent's  estate,  and  in- 
cludes them  in  his  inventory  returned 
to  the  probate  court,  is  a  shareholder, 
and  liable  as  such  for  an  assessment, 
subject  to  the  relief  granted  by  this 
section.  Parker  v.  Robinson  (1896)  71 
Fed.  256,  18  G.  G.  A.  36. 

Under  this  section  a  claim  against  an 
estate  in  the  hands  of  an  executor  for 
assessments  on  national  bank  stock  is 
not  affected  by  the  state  laws  prescrib. 
ing  the  time  for  presentation  of  daims. 
Zimmerman  v.  Garpenter  (G.  G.  1898) 
84  Fed.  747. 

Where  national  bank. stock  was  trans- 
ferred by  an  executrix  to  herself  in- 
dividually, and  she  admits,  before  suit 
and  again  in  her  answer,  that  the 
transfer  was  without  consideration  and 
void,  such  admission  does  not  vacate 
the  transfer,  and  a  bill  in  equity  wiU 
Ue  to  determine  the  liability  of  the  es- 
tate for  an  assessment  on  the  stock. 
Id. 

The  widow  of  a  deceased  stodkholder 
of  an  insolvent  national  bank,  who  by 
authority  of  the  will  undertook  to  set- 
tle the  estate  as  executrix  without  ju- 
dicial proceedings,  but  failed  to  trans- 
fer such  stock  to  herself  or  other  per- 
son, cannot,  on  the  ground  that  the  es- 
tate is  fully  settled,  escape  liability  as 
executrix  for  assessments  on  such  stock 
to  the  extent  of  assets  of  the  estate 
under  her  control  Baker  v.  Beach  (G. 
G.  1898)  85  Fed.  836. 

A  testator  directed  by  his  will  that 
a  daughter's  share  in  his  estate  should 
remain  in  the  hands  of  his  executors, 
and  be  invested  by  them,  and  the  in- 
come paid  to  the  daughter  during  her 
life,  and  at  her  death  the  part  of  the 
estate  so  "held  in  reserve"  by  the  ex- 
ecutors should  revert  to  the  general  es- 
tate. The  executors  set  apart  as  a 
portion  of  the  daughter's  share  certain 
shares  of  stock  in  a  national  bank  held 
by  the  testator,  and  caused  the  same  to 
be  transferred  on  the  books  of  the  bank 
to  themselves  as  ''trustee."  Held,  that 
the  legal  title  to  such  shares  devolved 
upon  them  as  executors,  and  they  had 
no  power  to  devest  themselves  of  such 
title  by  any  transfer,  and  that  an  action 
to  recover  an  assessment  on  the  stock 
was  properly  brought  against  them  as 
executors,  and  especially  where  the  as- 
sessment was  not  made  until  after  the 
daughter's  death.  Earle  v.  Rogers  (G. 
G.  1900)  105  Fed.  20a 

Under  this  section  an  executrix  is  li- 
able as  such  for  assessments  made  by 
the  comptroller  on  shares  of  stock  in  a 
national  bank  held  by  her,  and  issued 
to  the  estate  of  her  testator  in  ex- 
change for  shares  held  by  the  testator 
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in  his  lifetime,  and  snrrendered  by  her 
on  a  reduction  of  the  capital  stock  of 
the  bank.  Brown  v.  Ellis  (D.  C.  1900) 
^03  Fed.  834. 

Receiver  of  insolvent  national  bank, 
before  enforcing  liability  of  estate  of 
deceased  stockholder,  held  not  required 
to  establish  his  claim  before  the  reg- 
ister  of  wills,  to  make  demand  upon  the 
executors,  or  present  to  them  an  affi- 
davit as  required  by  the  state  laws. 
Rankin  v.  Miller  (D.  0.  1913)  207  Fed. 
602. 

Executors  of  a  stockholder  of  a  na- 
tional bank,  which  became  insolvent  be- 
fore distribution  of  the  estate,  although 
not  liable  as  stockholders  for  an  as- 
sessment by  the  Comptroller,  held  lia- 
ble for  their  wrongful  act  in  distrib- 
uting the  estate,  so  as  to  deprive  the 
bank's  creditors  of  their  charge  or  lien 
thereon.    Id. 

The  estate  of  an  administrator,  who 
in  that  capacity  held  stock  in  a  nation- 
al bank,  and  never  had  it  transferred 
to  himself,  though  he  was  the  sole  heir 
of  intestate,  is  not  liable  to  an  assess- 
ment on  it.  In  re  Faulkner's  Estate 
(1890)  10  N.  Y.  Sup.  325,  57  Hun,  586, 
judgment  modified  (1891)  27  N.  E. 
1055,  127  N.  Y.  296. 

«—  Benefloiarioa  and  distributees^— 
The  widow  and  heirs  of  a  shareholder 
in  a  national  bank,  to  whom  the  pro- 
bate court  allots  the  shares  of  stock 
in  indivision,  in  proportion  to  their  in- 
terests in  the  estate,  but  who  let  the 
stock  stand  in  the  name  of  the  deceas- 
ed, without  any  notice  of  their  title  to 
it,  are  liable  to  assessments  on  the 
stock  in  case  the  bank  subsequently  be- 
comes insolvent.  Matteson  v.  Dent 
(1900)  20  Sup.  Ct.  419,  420,  176  U.  S. 
521,  44  L.  Ed.  571,  affirndng  judgment 
(1898)  75  N.  W.  1041,  73  Minn.  170. 

Enforcing  the  whole  amount  of  an  as- 
sessment on  national  bank  stock,  to  the 
extent  of  the  distributive  share  receiv- 
ed, against  one  of  the  heirs  or  next  of 
kin  to  whom  the  stock  has  been  allotted 
by  the  probate  court  in  indivision,  in 
proportion  to  their  interest  in  the  es- 
tate, pursuant  to  Gen.  St.  Minn.  1894, 
S  5918  et  seq.,  does  not  violate  any 
rights  under  the  federal   statutes.    Id. 

On  the  representations  of  the  ex- 
ecutor that  he  had  more  than  sufficient 
assets  in  his  hands  to  satisfy  all  debts 
and  legacies,  he  was  decreed  to  pay  de- 
fendant S.  S.  her  legacy,  but  neglected 
to  do  so  until  after  the  failure  of  the 
national  bank  in  which  the  testator  was 
a  stockholder,  when  he  delivered  prop- 
erty to  her  trustee  in  satisfaction  of 
the  legacy.  Held,  that  the  legatee  and 
her  trustee  were  chargeable  with  an  as- 
sessment upon  testator's  stock  to  meet 
the  liabilities  of  the  bank  accruing  be- 
fore actual  delivery  to  the  legatee. 
Witters  v.  Sowles  (C.  C  1887)  32  Fed. 
130. 

In  a  suit  brought  by  the  receiver  of  a 
national  bank,  to  charge  the  assets  of 
the  eftate  of  a  testator,  in  the  hands  of 


the  executor  and  devisees  and  legatees, 
with  an  assessment  on  certain  shares 
of  the  capital  stock  of  the  bank,  the  bill 
was  framed  so  as  to  charge  defendant 
M.  with  the  assets  in  her  hands  as  leg- 
atee, with  the  payment  of  the  assess- 
ment on  the  testator's  stock.  Held, 
that  she  could  not  be  charged  in  this 
action  as  owner  of  the  stock.    Id. 

Assets  which  have  been  transferred 
to  devisees  or  legatees  cannot  be  sub- 
jected to  liabilities  of  the  bank  accru- 
ing after  the  transfer.    Id. 

Where  bank  stock  is  bequeathed  to 
one  for  life,  with  remainder  over,  an 
assessment  made  after  the  death  of  the 
testator  is  payable  by  the  beneficiaries 
of  the  bequest,  and  testator's  estate 
cannot  be  made  liable  therefor.  Black- 
more  V.  Woodward  (1895)  71  Fed.  321, 
18  0.  C.  A.  57. 

The  estate  of  a  testator,  and  not  that 
of  a  life  beneficiary,  held  liable  for  as- 
sessments on  bank  stock.  Earle  v. 
Rogers  (0.  C.  1900)  105  Fed.  208,  209. 

After  the  estate  of  a  deceased  stock- 
holder of  a  national  bank  was  adminis- 
tered upon,  and  the  assets,  including 
the  bank  stock,  distributed,  the  bank 
became  insolvent,  and  a  receiver  was 
appointed.  The  stock  was  never  trans- 
ferred on  the  books  of  the  bank  to  the 
administrator  or  distributees.  In  an 
action  by  the  receiver  under  Gen.  St 
Minn.  c.  77,  to  recover  of  the  distrib- 
utees, to  the  extent  <^  assets  received 
by  them,  the  amount  of  an  assessment 
on  stockholders,  held  that,  as  the  claim 
was  a  contingent  one,  and  did  not  be- 
come absolute  until  the  bank  had  be- 
come insolvent,  and  this  was  after  the 
time  to  file  claims  against  the  estate 
had  expired,  the  action  can  be  main- 
tained. Dent  V.  Matteson  (1897)  73 
N.  W.  416,  70  Minn.  519. 

Trust  estatesw— Where  the  question  of 
the  liability  of  a  trust  estate  for  an 
assessment  on  shares  of  an  insolvent 
national  bank  held  by  the  trustee  de- 
pends upon  the  power  of  the  trustee, 
under  the  terms  of  the  trust,  to  pur- 
chase such  shares  for  the  estate,  such 
question  cannot  be  determined  in  an  ac- 
tion at  la^  by  the  bank  receiver  against 
the  stockholder,  though  it  is  alleged 
that  he  holds  the  stock  as  trustee. 
Hampton  v.  Foster  (C.  O.  1904)  127 
Fed.  468. 

Wands  and  their  estatosw— Rendition 
of  a  judgment  in  favor  of  the  receiver 
of  an  insolvent  national  bank  against  a 
guardian  for  the  amount  of  an  assess- 
ment on  shareholders  to  pay  debts,  on 
which  execution  was  directed  to  issue 
against  the  estate  of  the  wards,  did  not 
stop  the  running  of  the  statute'  of  limi- 
tations in  favor  of  the  wards,  even  if 
they  were  personally  liable.  Clark  v. 
Ogilvie  (1901)  63  S.  W.  429,  23  Ky. 
Law  Rep.  552,  111  Ky.  181. 

Cited    without    deflnlta    application, 

Keyser  v.  Hitz  (1890)  10  Sup.  Ct  290, 
295,  133  U.   S.  138,  33  L.   Ed.  531; 
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Pauly   y.    State   Loan   ft    Trust    Go.  Gt  739, 174  U.  S.864,  43  L.Bd.1007); 

(1897)  17  Sup.  Gt  465.  466,  165  U.  S.  Witters  v.  Sowlea  (G.  G.  1887)  32  Fed. 

606,  41  L.  Ed.  844;    First  Nat.  Bank  767,  768;  Brown  y.  Ellia  (G.  Gj  1898) 

T.  Hawkins  (1897)  79  Fed.  51,  53,  24  86  Fed.  357;  Aldrich  ▼.  Bingham  (D. 

G.  G.  A.  444  (reversed  [1899]  19  Sup.  G.  1904)  131  Fed.  363,  365. 

§  9691.  (R.  S.  §  5153,  as  amended,  Act  March  3,  1901,  c.  871,  §  1, 
Act  March  4,  1907,  c.  2913,  §  3^  Act  Dec  23,  1913,  c.  6,  § 
27,  and  Act  Aug.  4,  1914,  c.  225.)  Duties  and  liabilities  when 
designated  as  depositaries  of  public  moneys. 
All  national  banking  associations,  designated  for  that  purpose 
by  the  Secretary  of  the  Treasury,  shall  be  depositaries  of  public 
money,  under  such  regulations  as  may  be  prescribed  by  the  Sec- 
retary; and  they  may  also  be  employed  as  financial  agents  of  the 
Government;  and  they  shall  perform  all  such  reasonable  duties,  as 
depositaries  of  public  money  and  financial  agents  of  the  Government, 
as  may  be  required  of  them.  The  Secretary  of  the  Treasury  shall 
require  the  associations  thus  designated  to  give  satisfactory  security, 
by  the  deposit  of  United  States  bonds  and  otherwise,  for  the  safe- 
keeping and  prompt  payment  of  the  public  money  deposited  with  them, 
and  for  the  faithful  performance  of  their  duties  as  financial  agents  of 
the  Government :  Provided,  That  the  Secretary  shall,  on  or  before  the 
fir3t  of  January  of  each  year,  make  a  public  statement  of  the  secu- 
rities required  during  that  year  for  such  deposits.  And  every  associa- 
tion so  designated  as  receiver  or  depositary  of  the  public  money  shall 
take  and  receive  at  par  all  of  the  national  currency  bills,  by  what- 
ever association  issued,  which  have  been  paid  into  the  Government 
for  internal  revenue,  or  for  loans  or  stocks :  Provided,  That  the  Secre- 
tary of  the  Treasury  shall  distribute  the  deposits  herein  provided  for, 
as  far  as  practicable,  equitably  between  the  different  States  and  sec- 
tions. 

Act  June  8,  1864,  c  106,  9  45,  13  Stat.  113.  Act  March  8,  1901,  c.  871, 
i  1,  31  Stat.  1448.  Act  March  4,  1907,  c.  2913,  {  3,  34  SUt  1290.  Act  Dec. 
23,  1913,  c.  6,  i  27,  38  Stat.  274.    Act  Aug.  4,  1914,  a  225,  38  Stat  682. 

This  section,  as  enacted  in  the  Reyised  Statutes,  was  as  follows: 

''All  national  banking  associations,  designated  for  that  purpose  by  the  Sec- 
retary of  the  Treasury,  shall  be  depositaries  of  public  money,  except  receipts 
from  customs,  under  such  regulations  as  may  be  prescribed  by  the  Secretary, 
and  such  depositaries  may  also  be  employed  as  financiid  agents  of  the  Got- 
ernment ;  and  they  shall  perform  all  such  reasonable  duties  as  depositaries  of 
public  moneys  and  financial  agents  of  the  GoTernment  as  may  be  required  of 
them.  The  Secretary  of  the  Treasury  shall  require  the  associations  thus  desig- 
nated to  give  satisfactory  security,  by  the  deposit  of  United  States  bonds  and 
otherwise,  for  the  safe-keeping  and  prompt  payment  of  the  public  money  d^ 
posited  with  them,  and  for  the  faithful  performance  of  their  duties  as  financial 
agents  of  the  Government  And  every  association  so  designated  as  receiver  or 
depositary  of  the  public  money  shall  take  and  receive  at  par  aU  of  the  national 
currency  bills,  by  whatever  association  issued,  which  have  been  paid  into  the 
Government  for  internal  revenue  or  for  loans  or  stocks." 

It  was  amended  by  Act  March  3,  1901,  c.  871,  |  1,  cited  above,  by  inserting, 
in  the  first  sentence  thereof,  after  the  words  "as  may  be  prescribed  by  the 
Secretary,"  the  words  "but  receipts  derived  from  duties  on  imports  in  Alaska, 
the  Hawaiian  Islands,  and  other  islands  under  the  jurisdiction  of  the  United 
States  may  be  deposited  in  such  depositaries  subject  to  such  regulations.*' 

It  was  further  amended  by  Act  March  4,  1907,  c  2913,  I  3,  to  read  as  set 
forth  here. 

By  a  provision  of  the  Federal  Reserve  Act  of  Dec  23,  1913,  c.  6,  i  27,  38 
Stat  274,  as  amended  by  Act  Aug.  4,  1914,  c.  225,  38  Stat  682,  this  section 
and  sections  5172,  5191,  and  5214  of  the  Revised  Statutes,  which  were  amended 
by  Act  May  30,  1908,  were  re-enacted  to  read  as  such  sections  stood  prior  to 
May  30, 1908,  subject  to  such  amendments  or  modifications  as  were  prescribed 
in  said  Federal  Reserve  Act 

This  section  was  not  expressly  amended  by  the  Aldrich-Vreeland  (National 
Currency  Associations)  Act  of  May  30,  1908,  c.  229,  which  was  obviously  re- 
ferred to  in  the  provision  mentioned  above  of  the  Federal  Reserve  Act  of  1913. 
But  said  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,  {  15,  post,  9  9693, 
provided  thai  all  national  banking  associations  designated  as  regular  deposit 
tariee  of  public  money  should  pay  upon  all  special  and  additional  deposits 
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made  by  the  Secretary  of  the  Treasury  in  such  depositaries,  and,  all  such  as- 
sociations designated  as  temporary  depositaries  of  public  moneys  shoald  pay 
upon  all  sums  of  public  money  deposited  in  such  associations,  interest  at  such 
rate  as  the  Secretary  of  the  Treasury  should  prescribe,  not  less  than  one  per 
centum  per  annum  upon  the  average  monthly  amount  of  such  deposits,  etc. 
This  provision  operated  as  a  modification  of  this  section,  by  requiring  the 
payment  of  Interest  on  deposits  of  public  moneys.  Such  requirement  of  pay* 
ment  of  interest  may  be  superseded  by  the  provision,  mentioned  above,  of  the 
Federal  Reserve  Act  of  Dec.  23, 1913,  c.  6,  §  27  as  amended ;  but,  since  such  a 
construction  may  be  questioned,  said  Act  May  30, 1908,  c  229,  f  15,  is  retained 
in  this  compilation,  and  is  set  forth,  post,  |  9683.  See  notes  to  said  i  9693, 
post 

The  provisions  of  R.  S.  i  6191,  post,  |  9746,  relating  to  reserves  of  na- 
tional banks,  were  made  inapplicable  to  deposits  of  public  moneys  in  designated 
depositaries,  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,  {  14,  post, 
i'9692.    See  notes  to  said  |  9692,  post 

Notes  of  Deoistona 


Pubiio  fonds  on  deposit  and  matters 
related  thereto^— Disbursing  officers 
may  legally  make  special  deposits  of 
their  funds  in  non-specie-paying  banks, 
if  so  directed  by  the  President,  where 
they  will  agree  to  receive  the  funds  in 
that  way.    (1837)  3  Op.  Atty.  Gen.  233. 

Any  bank  not  restrained  by  its  char- 
ter or  other  statutory  enactments,  nor 
by  judicial  process,  from  receiving  spe- 
cial deposits,  is  competent  to  enter  into 
a  contract  for  the  safe-keeping  and  re- 
turn of  a  special  deposit  in  such  way 
and  on  such,  terms  as  may  be  agreed 
on.    Id. 

Under  the  order  of  the  Treasury  De- 
partment, approved  by  the  President 
on  the  5th  October,  1833,  disbursing 
officers  may  legally  keep  the  public 
moneys  intrusted  to  them  on  deposit  in 
the  banks  heretofore  selected  by  the 
Treasury,  and  which  now  have  the  pub- 
Uc  money.  (1837)  8  Op.  Atty.  Gen. 
233. 

Where  a  disbursing  agent  of  the 
United  States  had  paid  public  money 
into  a  bank,  the  government  will  not 
undertake  to  settle  incidental  matters 
of  controversy  between  him  and  the 
bank,  but  leaves  all  such  questions  to 
the  courts  of  justice.  (1854)  6  Op. 
Atty.  Gen.  814. 

An  agent  of  the  government  cannot 
require  it  to  receive  the  credit  of  a 
bank,  or  any  other  third  party,  in  the 
place  of  that  of  himself  and  his  sure- 
ties.   Id. 

A  bank  cannot  lawfully  take  public 
funds  which  have  been  deposited  with 
it,  knowing  them  to  be  such,  and  divert 
them  from  a  public  debt  to  the  pay- 
ment of  the  private  debt  of  the  public 
agent,  or  to  a  deb^  contracted  by  him 
in  violation  of  law  and  of  his  duty  to 
the  government.    Id. 

The  Secretary  of  the  Treasury  has 
authority  to  deposit  the  moneys  receiv- 
ed by  the  sale  of  bonds  under  Act  July 
14,  1870,  c.  256,  and  Act  Jan.  14,  1875, 
c  15,  with  public  depositaries  designat- 
ed and  selected  by  him,  taking  such  se- 
curity as  the  statute  requires.  (1877) 
15  Op.  Atty.  Gen.  350. 

Receipt  of  security ^-The  Secretary 
of  the  Treasury  has  authority  to  re- 
ceive from   national   banking  associa- 


tions designated  as  depositaries  of  pub- 
lic money  Treasury  notes  of  the  United 
States  as  security  for  the  safe-keeping 
and  prompt  pajrment  of  the  public 
money  deposited  with  them  and  for  the 
faithful  performance  of  their  duties  as 
financial  agents  of  the  government 
(1878)  16  Op.  Atty.  Gen.  96. 

Chocks  drawn  on  dopositoryd— Uhder 

this  section  and  Treasury  Department 
Circular  49,  {  6,  and  Circular  102, 
checks  drawn  by  a  federal  disbursing 
agent  on  a  government  depositary  pay- 
able to  a  fictitious  payee  with  the 
knowledge  of  the  drawer  could  not  be 
regarded  as  valid  checks  payable  to 
bearer;  the  bank  being  chargeable  with 
notice  of  the  limitations  on  the  draw- 
er's authority.  U.  S.  v.  National  Bank 
of  Commerce  of  Seattle,  Wash.  (1913) 
205  Fed.  433,  123  O.  C.  A.  501. 

Liability  of  bank.^A  national  bank 
received  funds  of  a  school  district 
which  it  had  no  right  to  receive  as  an 
ordinary  deposit,  or  to  mingle  with  its 
own  funds,  and  which  it  undertook  to 
hold  for  the  special  purpose  of  paying 
certain  bonds  of  the  school  district,  and 
no  other.  It  did  in  fact  mingle  the 
funds  with  its  own,  and  became  insol- 
vent, none  of  the  bonds  having  been 
presented  for  payment.  It  had  on 
hand,  at  the  time  it  suspended  busi- 
ness, cash  in  excess  of  the  amount  of 
such  deposit,  which  came  into  the  hands 
of  its  receiver.  Held,  that  such  deposit 
constituted  a  trust  fund,  which  was  re- 
coverable by  the  school  district  from 
the  receiver;  the  presumption  being 
that  so  much  of  the  cash  on  hand  as 
equaled  the  deposit  was  the  money  of 
the  school  district  Merchants*  Nat. 
Bank  v.  School  Dist  No.  8,  of  Meagher 
County,  Mont  (1899)  94  Fed.  705,  36 
O.  C.  A.  432. 

The  fact  that  certificates  of  deposit 
issued  by  a  national  bank  to  a  state 
treasurer  in  his  official  capacity,  for 
money  of  the  state  deposited,  were  sur- 
rendered by  his  successor  in  office,  who 
had  the  amount  credited  in  his  general 
account  as  treasurer,  cannot  affect  the 
liability  of  the  bank  to  the  state  for  the 
money  actually  deposited,  and  which 
was  never  repaid,  nor  does  it  justify 
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ito  receiver  in  contestiiig  the  claim  of 
the  state  or  its  treasurer  therefor» 
where  there  is  no  defense  to  such  claim 
on  its  merits.  McDonald  v.  SUte  of 
Nebraska  (1900)  101  Fed.  171,  41  O. 
C.  A.  278. 

In  action  by  United  States  against  na- 
tional depository  for  pasrments  on 
checks  drawn  by  goyemment  ofScer, 
who  forged  indorsements,  the  bank 
held  not  entitled  to  credit  for  moneys 
paid  on  legitimate  claims  in  the  absence 
of  an  accounting  by  the  officer.  Na- 
tional Bank  of  Commerce  y.  U.  S. 
(1915)  224  Fed.  679,  140  C.  0.  A.  219. 

A  national  bank,  not  designated  as  a 
depository  of  public  moneys,  which  re- 
ceives, under  the  permissive  authority 
of  law  and  the  regulations  of  the  post- 
office  department,  deposits  of  money 
made  by  postmasters  in  their  official 
capacity,  thereby  assumes  a  fiduciary 
relation  to  the  government,  and  be- 
comes a  bailee  of  the  government,  so 
as  to  become  directly  responsible  to  it 
for  any  moneys  which  it  knowingly  or 
,  negligently  allows  the  postmaster  to 
withdraw  by  private  check,  or  other- 
wise appropriate  to  his  own  use;  and 
where,  after  the  removal  of  the  post- 
master, he  deposits  a  sum  to  make 
good  a  shortage  in  his  balance,  the  bank 
cannot  apply  it  in  discharge  of  a  debt 
due  it  from  him  personally.  U.  S.  v. 
National  Bank  of  Asheville  (0.  C 
1896)  73  Fed.  879. 


Liability  of  government.— This  is  a 

provision  to  attain  security  for  the 
benefit  of  the  party  ultimately  entitled 
to  the  money,  and  does  not  render  the 
Government  liable  in  case  of  the  failure 
of  the  depository.  Branch  v.  U.  S. 
(1876)  12  Ot  OL  281. 

Designating  a  national  bank  as  a 
national  depository  of  public  moneys 
under  (reneral  Banking  Law  (13  Stat 
113),  I  45,  does  not  change  the  char- 
acter of  its  organization  or  convert  its 
managers  into  public  officers,  or  ren- 
der the  Crovemment  liable  for  its  acts. 
Id. 

When  public  money  is  deposited  in 
a  designated  depository,  it  is  not  re- 
tained in  kind  as  the  special  property 
of  the  government,  but  is  mingled  with 
other  funds  and  becomes  the  property 
of  the  bank.    Id. 

The  deposit  in  July,  1866,  in  a  na- 
tional bank  by  a  clerk  of  a  district 
court  of  the  proceeds  of  cotton  seized 
under  the  Confiscation  Act  was  held  not 
to  be  a  payment  of  the  money  into  the 
treasury  binding  the  government  to 
claimants  for  its  return  if  the  cotton 
was  found  not  liable  to  confiscation. 
Branch  v.  U.  S.  (1879)  100  U.  a  673, 
25  L.  Ed.  759. 

Cited  without  definite  application, 
Bank  of  Bethel  v.  Pahquioque  Bank 
(1871)  14  WalL  383,  385,  20  L.  Ed. 
840. 


§  9692.  (Act  May  30,  1908,  c  229,  §  14.)  Provisions  relating  to 
reserves  of  national  banks  not  to  apply  to  deposits  of  public 
moneys  in  designated  depositaries.    . 

The  provisions  of  section  fifty-one  hundred  and  ninety-one  of  the 
Revised  Statutes,  with  reference  to  the  reserves  of  national  bank- 
ing associations,  shall  not  apply  to  deposits  of  public  moneys  by  the 
United  States  in  designated  depositaries.    (35  Stat,  552.) 

This  section  and  the  section  next  following  were  part  of  the  Aldrich-Vree- 
land  (National  Currency  Associations)  Act  of  1908,  cited  above. 

Section  20  of  said  Aldrich-Vreeland  Act  provided  that  the  act  should  expire 
by  limitation  on  June  30,  1914.  Act  Dec.  23,  1913,  c.  6,  §  27,  38  SUt.  274,  as 
amended  by  Act  Aug.  4,  1914,  c.  225,  38  Stat  682,  extended  the  provisions  of 
said  Aldrich-Vreeland  Act,  authorizing  national  currency  associations,  the  issue 
of  additional  national-bank  circulation,  and  creating  a  National  Monetary  Com- 
mission, to  June  80,  1915.  Said  last  mentioned  date  having  passed  without 
any  further  extension,  said  Aldrich-Vreeland  Act  must  be  considered  as  hav- 
ing expired  by  such  limitation  and  as  having  become  inoperative.  There  may. 
however,  be  a  question  as  to  whether  this  secticm  and  the  following  section 
which  are  of  general  application  to  national  banks,  expired  by  limitation  on 
June  30,  1914,  or  on  June  30,  1916,  or  even  whether  it  was  not  intended  to  be 
excepted  frcon  such  limitation  altogether,  and  meant  to  be  left  in  full  force 
and  operation.  Accordingly  this  section  and  the  following  section  are  included 
in  this  compilation  as  originally  enacted.  See,  also,  notes  to  Chapter  Two  A 
of  this  Title. 

R.  S.  i  5191,  mentioned  in  this  section,  is  set  forth  post,  |  9746. 

§  9693.  (Act  May  30,  1908,  c.  229,  §  15.)    Rate  of  interest  on  special 
and  additional  deposits  in  national  banks  designated  as  deposi- 
taries. 
All  national  banking  associations  designated  as  regular  deposi- 
taries of  public  money  shall  pay  upon  all  special  and  additional  de- 
posits made  by  the  Secretary  of  the  Treasury  in  such  depositaries, 
and  all  such  associations  designated  as  temporary  depositaries  of  pub- 
lic money  shall  pay  upon  all  sums  of  public  money  deposited  in  such 
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associations  interest  at  such  rate  as  the  Secretary  of  the  Treasury  may 
prescribe,  not  less,  however,  than  one  per  centum  per  annum  upon  the 
average  monthly  amount  of  such  deposits :  Provided,  however,  That 
nothing  contained  in  this  Act  shall  be  construed  to  change  or  modify 
the  obligation  of  any  association  or  any  of  its  officers  for  the  safe-keep- 
ing of  public  money:  Provided  further.  That  the  rate  of  interest 
charged  upon  such  deposits  shall  be  equal  and  uniform  throughout  the 
United  States.    (35  Stat.  552.) 

See  notes  to  R.  B.  {  5193,  ante,  |  0691. 
See,  also,  notes  to  |  9692,  ante. 

Notes  of  Deoiaions 

Prior  aotw— See   (1836)   8  Op.  Atty. 
Gen.  141. 

§  9694.  (R.  S.  §  5154,  as  anwndcd.  Act  Dec.  23,  1913,  c.  6,  §  8.) 
Organization  of  State  banks  as  national  banking  associations. 

Any  bank  incorporated  by  special  law  of  any  State  or  of  the 
United  States  or  organized  under  the  general  laws  of  any  State 
or  of  the  United  States  and  having  an  unimpaired  capital  sufficient 
to  entitle  it  to  become  a  national  banking  association  under  the 
provisions  of  the  existing  laws  may,  by  the  vote  of  the  shareholders 
owning  not  less  than  fifty-one  per  centum  of  the  capital  stock  of 
such  bank  or  banking  Association,  with  the  approval  of  the  Comp- 
troller of  the  Currency  be  converted  into  a  national  banking  asso- 
ciation, with  any  name  approved  by  the  Comptroller  of  the  Cur- 
rency : 

Provided,  however,  That  said  conversion  shall  not  be  in  contra- 
vention of  the  State  law.  In  such  case  the  articles  of  association  and 
organization  certificate  may  be  executed  by  a  majority  of  the  di- 
rectors of  the  bank  or  banking  institution,  and  the  certificate  shall 
declare  that  the  owners  of  fifty-one  per  centum  of  the  capital  stock 
have  authoi^ized  the  directors  to  make  such  certificate  and  to 
change  or  convert  the  bank  or  banking  institution  into  a  national 
association.  A  majority  of  the  directors,  after  executing  the  arti- 
cles of  association  and  the  organization  certificate,  shall  have  power 
to  execute  all  other  papers  and  to  do  whatever  may  be  required 
to  make  its  organization  perfect  and  complete  as  a  national  associa- 
tion. The  shares  of  any  such  bank  may  continue  to  be  for  the  same 
amount  each  as  they  were  before  the  conversion,  and  the  directors 
may  continue  to  be  directors  of  the  association  until  others  are 
elected  or  appointed  in  accordance  with  the  provisions  of  the  stat- 
utes of  the  United  States.  When  the  Comptroller  has  given  to 
such  bank  or  banking  association  a  certificate  that  the  provisions 
of  this  Act  have  been  complied  with,  such  bank  or  banking  asso- 
ciation, and  all  its  stockholders,  officers,  and  employees,  shall  have 
the  same  powers  and  privileges,  and  shall  be  subject  to  the  same 
duties,  liabilities,  and  regulations,  in  all  respects,  as  shall  have  been 
prescribed  by  the  Federal  Reserve  Act  and  by  the  national  banking 
Act  for  associations  originally  organized  as  national  banking  as- 
sociations. 

Act  June  8,  1864,  c.  106,  §  44,  13  Stat.  112.  Act  Dec.  23,  1913,  c  6,  §  8, 
88  Stat  25a 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Any  bank  incorporated  by  special  law,  or  any  banking  institution  organized 
under  a  general  law  of  any  State,  may  become  a  national  association  under 
this  Title  by  the  name  prescribed  in  its  organization  certificate ;  and  in  such 
case  the  articles  of  association  and  the  organization  certificate  may  be  exe- 
cuted by  a  majority  of  the  directors  of  the  bank  or  banking  institution;  and 
the  certificate  shall  declare  that  the  owners  of  two-thirds  of  the  capital  stock 
have  authorized  the  directors  to  make  such  certificate,  and  to  change  and  con- 
vert the  bank  or  banking  institution  Into  a  national  association.  A  majority 
of  the  directors^  after  executing  the  articles  of  association  and  organization 
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certificate,  shall  liaye  power  to  execute  all  other  papers,  and  to  do  whatever 
may  be  required  to  make  its  organization  perfect  and  complete  as  a  national 
association.  The  shares  of  any  such  bank  may  continue  to  be  for  the  same 
amount  each  as  they  were  before  the  conversion,  and  the  directors  may  con- 
tinue to  be  the  directors  of  the  association  until  others  are  elected  or  ap- 
pointed in  accordance  with  the  provisions  of  this  chapter;  and  any  State 
bank  which  is  a  stockholder  in  any  other  bank,  by  authority  of  State  laws, 
may  continue  to  hold  its  stock,  although  either  bank,  or  both,  may  be  organised 
under  and  have  accepted  the  provisions  of  this  Title.  When  the  Comptroller 
of  the  Currency  has  given  to  such  association  a  certificate,  under  his  hand  and 
official  seal,  that  the  provisions  of  this  TiUe  have  been  complied  with,  and 
that  it  is  authorized  to  commence  the  business  of  banking,  the  association  shall 
have  the  same  powers  and  privileges,  and  shall  be  subject  to  the  same  duties, 
responsibilities,  and  rules,  in  all  respects,  as  are  prescribed  for  other  associa- 
tions originally  organized  as  national  banking  associations,  and  shall  be  held 
and  regarded  as  such  an  association.  But  no  such  association  shall  have  a 
less  capital  than  the  amount  prescribed  for  associations  organized  under  this 
Title." 

Other  provisions  of  said  Federal  Reserve  Act,  mentioned  in  this  section,  are 
set  forth  post,  §{  0785-9805. 

It  was  amended  by  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  {  8, 
cited  above,  to  read  as  set  forth  here. 

State  banks  may  not  become  members  of  federal  reserve  banks  unless  pos- 
sessed of  a  paid-pp  unimpaired  capital  sufficient  to  entitle  them  to  become  na- 
tional banking  associations,  by  said  Federal  Reserve  Act  of  Dec.  23,  1913. 
C  6,  S  19,  post,  ff  9792. 


Notes  of 

Operation  of  statute— National  banks 
in  tertitorloa.— -This  and  following  sec- 
tions do  not  apply  to  banks  existing  in 
Hawaii  prior  to  the  passage  of  the 
act  of  April  30,  1900,  but  refer  ex- 
clusively to  banks  organized  under  spe- 
cial or  general  laws  of  a  state.  (1900) 
23  Op.  Atty.  Gen.  177. 

—  Savings  banks  In  District  of  Co- 
in mbla^^Savings  banks  organized  in  the 
District  of  Columbia  held  entitled  to 
become  national  banking  associations. 
Keyser  v.  Hitz  (1890)  10  Sup.  Ot  290, 
133  U.  S.  138,  33  L.  Ed,  631. 

Savings  banks  in  District  of  Co- 
lumbia held  entitled  to  become  national 
banking  associations.  Keyser  v.  Hitz 
(1890)  10  Sup.  Ct.  290,  292,  133  U. 
S.  138,  33  L.  Ed.  531. 

Change  from  state  bank  to  national 
bankw— No  authority  other  than  that 
conferred  by  congress  is  required  to  en- 
able a  bank  existing  under  a  special  or 
a  general  state  law  to  become  a  na- 
tional banking  association.  Casey  v. 
GalU  (1876)  94  U.  S.  673,  24  L.  Ed. 
168,  307. 

An  associatioti  may,  upon  the  ex- 
piration of  the  period  limited  for  its 
duration,  convert  itself  into  a  state 
bank  under  the  laws  of  the  state,  pro- 
vided it  has  liquidated  its  affairs  agree- 
ably to  the  laws  of  Congress;  and  aft- 
er it  has  thus  become  a  state  bank  it 
may  reconvert  itself  into  a  national 
banking  association,  and  adopt  the 
name  of  the  expired  corporation  with 
the  approval  of  the  Comptroller  of  the 
Currency.  (1882)  17  Op.  Atty.  Gen. 
288. 

Where  a  state  bank  under  special 
charter  is  authorized  by  its  charter  to 
issue,  in  addition  to  its  regular  voting 
stock,  nontransferable  stock,  the  hold- 
ers of  which  have  no  power  of  votingy 
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a  majority  of  the  voting  stockholders 
have  the  right,  in  the  absence  of  state 
legislation,  to  change  it  to  a  national 
4)ank,  and  transfer  the  whole  instita- 
tion,  capital  and  assets,  including  non- 
transferable stock,  to  the  new  corpora- 
tion. SUte  y.  Phoenix  Bank  (1867j  34 
Conn.  205. 

The  conversion  of  a  state  bank  to  a 
national  bank,  under  this  section,  is  not 
equivalent  in  law  to  a  paying  off  in  fact 
of  its  stock,  so  as  to  adeem  a  residnary 
legacy  in  certain  shares  of  the  bank's 
stock,  limited  on  a  life  estate  in  such 
shares,  which  is  to  become  absolute  m 
case  the  bank  should  pay  off  its  stock. 
Maynard  v.  Mechanics'  Nat.  Bank  (Pa. 
1867)  1  Brewst  483. 

Assent  or  election  of  stockholders^ 

Where  a  stockholder  in  a  state  bank, 
after  its  reorganization  as  a  national 
bank,  accepted  dividends  on  his  indind- 
ual  shares,  and  in  view  of  the  tender 
age  of  certain  children,   to  whom  he 
had   transferred  part  of  his  stock,  it 
might  be   presumed   that  he   also  re- 
ceived  dividend   checks   made   payable 
by  the  bank  to  the  order  of  sucb  chil- 
dren, he  was  estopped  to  deny  hia  ^" 
bility   for  assessments  levied  on    8n<^ 
stock  by  the  comptroller  on  the    insol- 
vency of  the  bank  on  the  grouncS  that 
he  did  not  expressly  assent  to  tls®  ^^' 
organization  of  the  bank.     Aldrich  r. 
Bingham  (D.  C.  1904)  131  Fed.  $^- 

Where  a  state  bank,  under  atsthor- 
ity  of  its  special  charter,  had  issix^^*  ^ 
addition  to  its  regular  or  voting  iBtock, 
nontransferable  stock,  the  holders  of, 
which  had  no  power  of  voting,  an  elec- 
tion, by  a  majority  of  the  voting  stock- 
holders, to  convert  the  bank  into  a  na- 
tional bank,  devested  the  nonvoting 
stockholders  of  all  their  rights  except 
the  right  to  receive  from  the  asseO  of 
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the  old  iMmk  the  yalne  of  their  stock. 
State  V.  Phcenix  Bank  (1867)  84  GoniL 
205. 

Where  a  state  bank,  under  authority 
of  its  special  charter,  had  issned,  in  ad- 
dition to  its  regular  or  voting  stock, 
nontransferable  or  nonvoting  stock, 
nonvoting  stockholders,  on  election  of  a 
majority  of  the  voting  stockholders  to 
become  a  national  bank,  where  entitled 
to  a  full  share  of  the  assets,  and  could 
not  be  compelled  to  accept  the  par  val- 
ue of  their  stock,  with  interest    Id. 

Voting  stockholders  having  ^ected  to 
act  under  Act  1863  absolutely,  the  non- 
voting stockholders  had  no  right  to 
elect  to  become  stockholders  in  the  na- 
tional bank.    Id. 

Where  an  election  was  made  without 
pursuing  strictly  and  technically  the 
provision  of  the  act,  the  new  institu- 
tion cannot  exclude  from  becoming 
stockholders  nonvoting  stockholders  of 
the  old  corporation  on  the  ground  that 
they  have  not  complied  technically 
with  the  act  State  v.  Hartford  Nat 
Bank  (1867)  84  Conn.  240. 

Where  the  state  was  a  nonvoting 
stockholder,  and  the  bank  solicited  the 
assent  of  the  state  treasurer  to  the 
state  becoming  a  stockholder  in  the 
new  corporation,  and,  acting  upon  the 
knowledge  that  he  Intended  to  assent, 
included  the  state  as  a  stockholder  of 
the  new  corporation,  and  published  the 
certificate,  the  failure  of  the  state 
treasurer  to  give  notice  that  the  state 
desired  to  become  a  stockholder,  the 
notice  being  by  the  acts  of  the  bank 
waived,  did  not  forfeit  its  right.    Id. 

Where  an  election  was  made,  and 
nonvoting  stockholders  of  the  old  cor- 
poration included  as  stockholders  of 
the  new  in  its  certificate  of  organiza- 
tion, without  ascertaining,  in  the  mode 
provided  by  the  statute,  whether  they 
assented  to  become  stockholders,  the 
assumption  that  they  had  so  elected,  so 
far  as  it  was  for  the  benefit  of  such 
stockholders,  was  a  waiver  by  the  new 
corporation  of  the  provisions  of  the 
statute  prescribing  the  method  in  which 
an  election  should  be  made.    Id. 

Rights  and  liabilities  of  reorganized 
bank.— /The  conversion  of  a  state  bank 
into  a  national  bank  is  not  a  "closing 
of  its  business,"  within  the  meaning 
of  the  New  York  statute  of  1859  pro- 
viding for  the  redemption  of  a  state 
bank's  circulation,  and  releasing  it  from 
liability  on  such  notes  as  are  not  pre- 
sented within  six  years  after  the  giving 
of  the  prescribed  notice;  and  any  notes 
•not  so  presented  constitute  a  valid 
claim  against  the  national  bank.  Met- 
ropolitan Nat.  Bank  v.  Claggett  (1891) 
12  Sup.  Ct  60,  141  U.  S.  520,  35  L.  Ed. 
841,  affirming  (1891)  26  N.  E.  757. 

The  change  of  a  state  bank  to  a  na- 
tional bank  after  the  making  of  the 
contract  in  suit  does  not  affect  the 
t>ank's  right  to  sue.  Michigan  Ins. 
Bank  v.  Eldrcd  (1892)  143  U.  S.  293, 12 
Sup.  Ct  450,  36  L.  Ed.  162. 


When  a  state  bank  has  surrendered 
its  charter  to  the  state,  and  has  or- 
ganised as  a  national  bank,  the  right 
of  the  state  to  continue  to  exact  a 
bonus  imposed  by  the  charter  for  the 
exercise  of  the  franchise  is  terminated. 
State  V.  National  Bank  (1870)  89 
Md.  75. 

Where  the  Farmers*  Bank  of  Mary- 
land was  converted  into  the  Farmers' 
National  Bank  of  Annapolis,  in  June, 
1865,  on  a  judgment  obtained  by  it  in 
1864,  a  scire  facias  could  properly 
issue  in  the  old  corporate  name  of  the 
bank  against  the  original  defendants. 
Thomas  v.  Farmers'  Bank  (1876)  46 
Md.  43. 

Under  the  provisions  of  Act  Md.  1865, 
c.  144,  a  state  bank  organized  as  a  na- 
tional bank  in  June,  1866;  and  in  1874 
it  sued  out,  in  its  old  corporate  name,  a 
scire  facias  on  a  judgment  obtained  in 
1864.  Held,  that  the  new  bank  was 
substantially  the  plaintiff,  and,  as  such, 
was  therefore  Hable  for  costs  in  case 
of  judgment  for  the  defendant.    Id. 

Where  a  state  bank,  after  paying  to 
its  president  money  falsely  represent- 
ed by  him  to  have  been  paid  to  an  agent 
to  whom  the  bank  was  indebted,  is  duly 
changed  into  a  national  bank,  the  new 
association,  upon  being  sued  by  the 
agent  who  recovers  a  judgment  against 
it,  can  maintain  an  action  in  its  own 
name  against  the  president  for  money 
had  and  received,  under  St  Mass.  1870, 
c  217,  setting  forth  in  the  writ  the  fact 
of  sale  by  the  state  bank,  and  purchase 
of  the  chose  in  action  by  plaintiff.  At- 
lantic Nat  Bank  v.  Harris  (1875)  118 
Mass.  147. 

When  a  state  bank  reorganizes  as  a 
national  bank,  under  this  section,  the 
change  does  not  relieve  it  from  any 
former  liabUities  to  individuals  with 
whom  it  has  had  dealings.  It  passes 
from  one  jurisdiction  to  another;  but 
its  identity  is  not  thereby  necessarily 
destroyed.  It  remains  substantially 
the  same  institution  under  another 
name.  The  transition  does  not  disturb 
the  relation  of  either  the  stockholders 
or  officers  of  the  corporation,  nor  en- 
large or  diminish  the  assets  of  the  in- 
stitution. These  all  remain  the  same 
under  the  national  as  they  were  imder 
the  state  organization.  Coffey  v.  Na- 
tional Bank  (1870)  46  Mo.  140,  2  Am. 
Rep.  488. 

A  national  bank,  organized  from  a 
state  bank,  may  take  an  assignment  of 
a  note  with  mortgage  security  from  the 
latter,  and  enforce  collection  by  fore- 
closure. Scofield  V.  State  Nat  Bank 
(1879)  9  Neb.  316,  2  N.  W.  888,  31 
Am.  Rep.  412. 

A  reorganization  as  a  national  bank 
does  not  terminate  a  continuing  guar- 
anty to  the  bank  of  notes  to  be  dis- 
counted by  it  for  a  certain  person.  City 
Bank  v.  Phelps  (1881)  86  N.  T.  484, 
affirming  (1878)  16  Hun,  158;  Id. 
(1884)  97  N.  Y.  44. 

A  national  bank,  in  fact  organized  as 
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the  saccessor  of  a  itate  bank,  may  hold 
the  assets  of  its  predecessor  even 
though  in  form  it  was  organized  as  a 
new  bank.  Western  Reserve  Bank  ▼. 
Mclntire  (1884)  40  Ohio  St  528. 

The  conversion  of  a  bank,  organized 
under  the  territorial  laws,  into  a  na- 
tional bank  transfers  the  assets  of  the 
former  to  the  latter,  whibh  succeeds 
thereto  by  operation  of  law,  and  not 
as  a  purchaser.  People's  Nat.  Bank  ▼. 
Board  of  Com'rs  of  Kingfisher  County 
(OkL  1909)  103  P.  682,  judgment  af- 
firmed (Okl.  1909)  104  P.  55. 

A  stockholder  and  director  of  a  bank, 
organized  under  the  territorial  laws, 
having  lost  warrants,  inadvertently 
mingled  with  its  assets  at  time  of  sale 
of  his  stock,  held  not  estopped,  as 
against  said  bank  suing  thereon  as 
owners,  to  set  up  title  thereof,  either 
before  or  after  its  conversion  into  a 
national  bank.  People's  Nat  Bank  v. 
Board  of  Com'rs  ot  Kingfisher  County 
(Okl.  1908)  103  P.  682,  judgment  af- 
firmed (1909)  104  P.  55,  24  Okl.  145. 

A  state  bank,  by.  conversion  into  a 
national  bank,  does  not  escape  liabilities 
incurred  by  it  while  a  state  bank.  State 
v.*  Farmers'  Nat  Bank  of  Cushlng 
(Okl.  1915)  150  P.  212. 

That  a  state  bank  is  converted  into 
a  national  bank  does  not  discharge  de- 
ferred payments  of  an  assessment  lev- 
ied under  Act  OkL  March  11,  1900 
(Sess.  Laws  1909,  c.  5,  art  2)  §  3,  re- 
lating to  depositors'  guaranty  fund.    Id. 

A  national  bank  is  responsible  for  all 
the  liabilities  incurred  by  it  while  a 
state  institution.  Kelsey  v.  National 
Bank  of  Crawford  Co.  (1871)  69  Pa. 
St  (19  P.  F.  Smith)  426. 


Dlreetors^Oath.— Upon  the  conver- 
sion of  a  state  to  a  national  bank  all  the 
directors  of  the  former  become  those 
of  the  latter,  until  an  election  or  ap- 
pointment by  the  national  bank.  It 
seems  that  no  oath  is  required  from 
these  ad  interim  directors,  the  oath 
prescribed  being  designed  for  those 
regularly  elecfed  by  the  national  bank; 
but,  assuming  its  necessity,  a  majority 
of  those  who  were  the  directors  before 
its  conversion  is  necessary  to  make  a 
quorum  of  the  board  of  the  national 
bank.  Lockwood  v.  Mechanics'  Nat 
Bank  (1869)  9  R.  L  308,  11  Am.  Rep. 
253. 

Liability  of  stockholders.^— A  married 
woman  held  not  exempt  from  individu- 
al liability  as  shareholder.  Keyser  v. 
Hitz  (1890)  10  Sup.  Ct  290,  133  U.  S. 
138,  83  L.  Ed.  531. 

Certificate  of  comptroller.— A  certifi- 
cate of  the  comptroller  under  this  sec- 
tion held  conclusive  in  a  suit  to  enforce 
the  liability  of  stockholders.  Casey  v. 
Gain  (1876)  94  U.  S.  673,  679,  24  L. 
Ed.  168. 

It  is  no  objection  to  a  certificate  is- 
suing from  the  office  of  the  comptroller 
of  the  currency,  and  under  the  seal 
of  that  office,  that  it  was  given  by  L. 
as  "acting**  comptroller,  and  that  such 
office  was  unknown  to  the  law.  Keyser 
V.  Hitz  (1890)  10  Sup.  Ct  290, 133  U. 
S.  138,  33  Lw  Ed.  531. 

Cited    withoat    definite    appllcatioi, 

Christopher  v.  Norvell  (1906)  26  Sup. 
Ct.  502,  504,  201  U.  &  216^  50  L.  Ed. 
732,  5  Ann.  Cas.  740. 


§  9695.  (R.  S.  §  5155.)    Sute  banks  having  branches. 

It  shall  be  lawful  for  any  bank  or  banking  association  organized 
under  State  laws,  and  haying  branches,  the  capital  being  joint  and  as- 
signed to  and  used  by  the  mother-bank  and  branches  in  definite  pro- 
portions, to  become  a  national  banking  association  in  conformity 
with  existing  laws,  and  to  retain  and  keep  in  operation  its  branches, 
or  such  one  or  more  of  them  as  it  may  elect  to  retain ;  the  amount 
of  the  circulation  redeemable  at  the  mother-bank,  and  each  branch, 
to  be  regulated  by  the  amount  of  capital  assigned  to  and  used  by 
each. 

Act  March  8,  1866v  c  78,  i  7,  13  Stat.  484. 

•  Notes  of  Deoisions 

Operation  of  statutes-See  note  under 
I  9694,  ante. 

§  9696.  (R.  S.  §  5156.)    Reservation  of  rights  of  associations  organ- 
ized under  act  of  1863. 

Nothing  in  this  Title  shall  affect  any  appointments  made,  acts  done, ' 
or  proceedings  had  or  commenced  prior  to  the  third  day  of  June, 
eighteen  hundred  and  sixty-four,  in  or  toward  the  organization  of 
any  national  banking  association  under  the  act  of  February  twenty- 
five,  eighteen  hundred  and  sixty-three;  but  all  associations  which, 
on  the  third  day  of  June,  eighteen  hundred  and  sixty-four,  were  or- 
ganized or  commenced  to  be  organized  under  that  act,  shall  enjoy 
all  the  rights  and  privileges  granted,  and  be  subject  to  all  the  duties, 
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liabilities,  and  restrictions  imposed  by  this  Title,  notwithstanding  all 
the  steps  prescribed  by  this  Title  for  the  organization  of  associations 
yrere  not  pursued,,  if  such  associations  were  duly  organized  under 
that  act. 

Act  June  3,  1864,  c  106,  i  62,  13  Stat.  118. 


CHAPTER  TWO 
Obtaining  and  Issuing  Circulating  Notes 


See.  See. 

9697.  What  associations   are   gOTemed      9712. 

by  chapters  2,  3,  and  4.  9713. 

9698.  Registered  bonds  intended  by  the     9714. 

term  "United  States  bonds." 

9699.  Increase  or  reduction  of  deposit     9716. 

to  correspond  with  capitaL 

9700.  Exchange  of  coupon  for  register-      9716. 

ed  bonds. 

9701.  Manner  of  making   transfers  of      9717. 

bonds. 

9702.  Registry  of  transfers.  9718. 

9703.  Notice  of  transfer  to  be  given  to 

association  interested.  9719. 

9704.  Examination     of     registry     and 

bonds.  9720. 

9705.  Annual  examination  of  bonds  by 

associations.  9721. 

9706.  Custody  of  bonds,  collection  of  in- 

terest, etc.  9722. 

9707.  Withdrawal  of  circulating  notes      9723. 

on  deposit  of  lawful  money  and 
withdrawal  of  bonds.    .  9724. 

9708.  Amount  of  bonds  required  to  be 

on  deposit ;  reduction  of  amount     9725. 
or  retirement  in  full  of  circulat- 
ing notes.  9726. 

9709.  Withdrawal  of  circulating  notes 

on    deposit    of    lawful    money, 

etc.,  and  withdrawal  of  bonds,     9727. 

or  other  securities. 

9710.  Comptroller  to  determine  if  asso-      9728. 

ciations  can  commence  business. 

9711.  Certificate  of  authority     to  com- 

mence banking  to  be  issued. 


Publication  of  certificate. 

Delivery  of  circulating  notes. 

Printing,'  denominations,  and  form 
of  the  circulating  notes. 

Charter-numbers  to  be  printed  on 
notes. 

Distinctive  paper  for  printing 
notes. 

Plates  and  dies  to  be  under  con- 
trol of  Comptroller. 

Annual  examination  of  plates, 
dies,  etc. 

limit  to  issue  of  notes  under  five 
dollars. 

Aggregate  amount  of  circulating 
notes  not  limited. 

For  what  demands  national  bank 
notes  may  be  received. 

Issue  of  other  notes  prohibited. 

Destroying  and  replacing  worn- 
out  and  mutilated  notes. 

Organization  of  associations  to  is- 
sue gold  notes  authorized. 

Removal  of  limitation  on  circula- 
tion of  gold  banks. 

Their  lawful  money  reserve,  and 
duty  of  receiving  notes  of  other 
associations. 

Conversion  of  national  gold  banks 
into  currency  banks. 

Penalty  for  issuing  circulating 
notes  to  unauthorized  associa- 
tions. 


§  9697.  (R.  S.  §  5157.)    What  associations  are  governed  by  chap- 
ters 2,  3,  and  4. 

The  provisions  of  chapters  two,  three,  and  four  of  this  Title,  which 
are  expressed  without  restrictive  words,  as  applying  to  "national 
banking  associations,"  or  to  "associations,"  apply  to  all  associations 
organized  to  carry  on  the  business  of  banking  under  any  act  of  Con- 
gress. 

The  Federal  Reserve  Act  Dec.  23,  1913,  c  6,  post,  §§  9785-9805,  created  a 
new  system  for  the  government  and  regulation  of  all  national  banks,  and  such 
of  the  state  banks  and  trust  companies  as,  possessing  the  necessary  qualifica- 
tions, should  signify  their  acceptance  of  the  act. 


Notes  of 

CIroaiating  notes.— The  provisions  of 
the  national  currency  act  of  June  3, 
1864  (chapter  106),  and  the  amenda- 
tory act  of  March  3,  1865  (chapter  78) 
authorize  the  creation  of  banking  asso- 
dations  without  the  right  to  obtain,  is- 
sue, and  circulate  notes.  (1865)  U 
(^.  Atty .  C^en.  334. 


Deolsioiis 

The  German-American  Savings  Bank 
of  Washington,  D.  C,  incorporated  un- 
der a  law  of  Congress  relating  to  the 
District  of  Columbia,  and  having  a 
capital  of  $126,000,  is  entitled  to  re- 
ceive circulating  notes.  (1877)  15  Op. 
Atty.  Gen.  606. 
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§  9698.  (R.  S.  §  5158.)     Registered  bonds  intended  by  the  term 

"United  States  bonds." 
The  term  "United  States  bonds/'  as  used  throughout  this  chapter, 
shall  be  construed  to  mean  registered  bonds  of  the  United  States. 

Act  June  3,  1864,  c  106,  |  4,  13  Stat.  100. 

(R.  S.  §  5159.    Repealed.) 

This  section  was  as  follows: 

"Every  association,  after  having  complied  with  the  provisions  of  this  Title, 
preliminary  to  the  commencement  of  the  banking  business,  and  before  it  shall 
be  authorized  to  commence  banking  business  under  this  Title,  shall  transfer 
and  deliver  to  the  Treasurer  of  the  United  States  any  United  States  registered 
bonds,  bearing  interest,  to  an  amount  not  less  than  thirty  thousand  doll&n 
and  not  less  than  one-third  of  the  capital  stock  paid  in.  Such  bonds  shall  be 
received  by  the  Treasurer  upon  deposit,  and  shall  be  by  him  safely  kept  in  his 
office,  until  they  shall  be  otherwise  disposed  of,  in  pursuance  of  the  provisions 
of  this  Title." 

It  was  repealed  by  the  Federal  Reserve  Act  of  Dec  23,  1913,  c  6,  i  It, 
38  Stat.  268,  which  provided  that  *'so  much  of  the  provisions  of  section  fifty- 
one  hundred  and  fifty-^ine  of  the  Revised  Statutes  of  the  United  States 
*  *  *  as  require  that  before  any  national  banking  associations  shall  be  au- 
thorized to  commence  banking  business  it  shall  transfer  and  deliver  to  the 
Treasurer  of  the  United  States  a  stated  amount  of  United  States  registered 
bonds  is  hereby  repealed."  GThe  further  provisions  of  the  section  not  indnded 
in  said  description  of  the  provisions  repealed,  as  they  related  only  to  the  cus- 
tody and  disposition  of  the  bonds  required  to  be  deposited  by  the  repealed  pro- 
visions, became  temporary  merely  upon  such  repeal. 

Banks  having  a  capital  of  $150,000,  or  less,  were  not  to  be  required  to  keep 
on  deposit  bonds  in  excess  of  one-fourth  of  the  capital  stock  as  security  for 
their  circulating  notes,  by  the  Currency  Act  of  July  12,  1882,  c.  290,  §  8, 
post,  §  9708.  So  much  of  said  Act  July  12,  1882,  c.  290,  S  8,  as  required  that 
before  any  national  banking  association  should  be  authorized  to  commence 
banking  business  it  should  transfer  and  deliver  to  the  Treasurer  of  the  United 
States  a  stated  amount  of  United  States  registered  bonds  was  repealed  by  the 
Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  §  17,  88  Stat  268. 

Other  provisions  for  the  issue  of  circulating  notes  to  members  of  national  cur- 
rency associations  to  be  used  in  emergencies  were  made^  by  the  Aldrich-Yree- 
land  Act  of  May  30,  1908,  c  229,  35  Stat.  546.  Such  notes  were  author- 
ized to  be  issued  on  any  securities,  including  commercial  paper,  cm  approv- 
al thereof  by  the  Secretary  of  the  Treasury.  Said  act  also  provided  for 
the  issue  of  additional  circulating  notes  to  national  banking  associations  on 
the  security  of  bonds,  other  than  United  States  bonds,  by  sections  3  and  4 
thereof,  35  Stat  548.    See  notes  to  Chapter  Two  A  of  this  Title. 

In  bonds  to  defray  and  reimburse  expenditures  on  account  of  the  Panama 
Canal,  issued  under  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  |  39, 
ante,  §  6828,  the  Secretary  of  the  Treasury  was  authorized  to  insert  a  provision 
that  such  bonds  should  not  be  receivable  as  security  for  the  issue  of  circulat- 
ing notes  to  national  banks,  and  bonds  containing  such  provision  were  not  to 
be  receivable  for  that  purpose,  by  Act  March  2,  1911,  c  195,  ante,  S  6829. 

§  9699.  (R.  S.  §  5160.)  Increase  or  reduction  of  deposit  to  cor- 
respond with  capital. 
The  deposit  of  bonds  made  by  each  association  shall  be  increased 
as  its  capital  may  be  paid  up  or  increased,  so  that  every  association 
shall  at  all  times  have  on  deposit  with  the  Treasurer  registered 
United  States  bonds  to  the  amount  of  at  least  one-third  of  its  capital 
stock  actually  paid  in.  And  any  association  that  may  desire  to  reduce 
its  capital  or  to  close  up  its  business  and  dissolve  its  organization, 
may  take  up  its  bonds  upon  returning  to  the  Comptroller  its  circulat- 
ing notes  in  the  proportion  hereinafter  required,  or  may  take  up  any 
excess  of  bonds  beyond  one-third  of  its  capital  stock,  and  upon  which 
no  circulating^  notes  have  been  delivered. 

Act  June  3,  1864,  c.  106,  i  16, 13  Stat.  104. 

All  provisions  of  existing  statutes,  requiring  that  before  any  national  banking 
association  should  be  authorized  to  commence  banking  business  it  should  trans- 
fer and  deliver  to  the  Treasurer  of  the  United  States  a  stated  amount  of  Unit- 
ed States  registered  bonds,  were  repealed  by  the  Federal  Reserve  Act  of  Vec 
23,  1913,  c.  6,  §  17,  38  Stat  268. 

Notes  of  Deelaioiui 

Retention   of  bondSw^The  Treasurer      security  for  a  claim   due   the  United 
of  the  United  States  cannot  retain,  aa      States,  the  bonds  deposited  with  bun 
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by  a  national  bank  to  secure  Ita  circu- 
lation.    (1869)  12  Op.  Atty.  Gen.  549. 

Withdrawal  of  bonds^-See  (1882)  17 
Op.  Atty.  Gen.  409. 
See,  also,  note  under  §  9707,  post. 

Subsequent  statute^— The  provision  in 
section  4  of  the  act  of  June  30»  1874 
(chapter  348),  yiz.  "That  the  amount 
of  the  bonds  on  deposit  for  circulation 


shall  not  be  reduced  below  ^,000,"  i^ 
for  all  purposes  connected  therewith 
repugnant  to  the  previous  statutory 
provision  requiring  national  banks  to 
have  and  maintain  with  the  Treasurer 
of  the  United  States  a  bond  deposit  to 
the  amount  of  one-third  of  their  capital 
stock,  and  so 'far  in  effect  does  away 
with  such  provision.  (1880)  16  Op. 
Atty.  Gen.  663. 


§  9700.  (R.  S.  §  5161.)    Exchange  of  coupon  for  registered  bonds. 

To  facilitate  a  compliance  with  the  two  preceding  sections,  the  Sec- 
retary of  the  Treasury  is  authorized  to  receive  from  any  association, 
and  cancel,  any  United  States  coupon  bonds,  and  to  issue  in  lieu 
thereof  registered  bonds  of  like  amount,  bearing  a  like  rate  gf  interest, 
and  having  the  same  time  to  run. 

Act  June  3,  1864,  c.  106,  |  16,  13  Stat.  104. 

All  provisions  of  existing  statutes  including  R.  S.  {  5159,  one  of  the  two  pre- 
ceding sections  mentioned  in  this  section,  requiring  that  before  any  national 
banking  associations  should  be  authorized  to  commence  banking  business  it 
should  transfer  and  deliver  to  the  Treasurer  of  the  United  States  a  stated 
amount  of  United  States  registered  bonds,  were  repealed  by  the  Federal  Re- 
serve Act  of  Dec.  23,  1913,  c.  6,  ^  17,  38  Stat.  268. 

§  9701.  (R.  S.  §  5162.)    Manner  of  making  transfers  of  bonds. 

All  transfers  of  United  States  bonds,  made  by  any  association  un- 
der the  provisions  of  this  Title,  shall  be  made  to  the  Treasurer  of  the 
United  States  in  trust  for  the  association,  with  a  memorandum  writ- 
ten or  printed  on  each  bond,  and  signed  by  the  cashier,  or  some  other 
officer  of  the  association  making  the  deposit.  A  receipt  shall  be 
given  to  the  association,  by  the  Comptroller  of  the  Currency,  or  by 
a  clerk  appointed  by  him  for  that  purpose,  stating  that  the  bond  is 
held  in  trust  for  the  association  on  whose  behalf  the  transfer  is  made, 
and  as  security  for  the  redemption  and  payment  of  any  circulating 
notes  that  have  been  or  may  be  delivered  to  such  association.  No  as- 
signment or  transfer  of  any  such  bond  by  the  Treasurer  shall  be 
deemed  valid  unless  countersigned  by  the  Comptroller  of  the  Cur- 
rency. 

Act  June  3,  1864,  c  106»  i  19,  13  Stat  105. 
See  notes  to  R.  S.  i  5160,  ante,  i  9699. 

Notes  of  Deoisious 


Set-off  against  proceeds  of  bonds.— 

Bonds  deposited  to  secure  the  circula- 
tion of  a  national  bank,  are  held  by  the 
government  as  a  trustee,  and  the  sur- 
plus of  the  proceeds  thereof,  after  pay- 
ment of  the  notes,  cannot  be  set  off  by 


the  government  against  an  unsecured 
deposit  of  postal  funds,  but  must  be  dis- 
tributed ratably  among  all  the  credi- 
tors. Cook  County  Nat.  Bank  v.  U. 
S.  (1883)  2  Sup.  Ct.  561, 107  U.  S.  445, 
27  L.  Ed.  537. 


§  9702.  (R.  S.  §  5163.)    Registry  of  transfers. 

The  Comptroller  of  the  Currency  shall  keep  in  his  Office  a  book 
in  which  he  shall  cause  to  be  entered,  immediately  upon  countersign- 
ing it,  every  transfer  or  assignment  by  the  Treasurer,  of  any  bonds 
belonging  to  a  national  banking  association,  presented  for  his  signa- 
ture. He  shall  state  in  such  entry  the  name  of  the  association  from 
whose  accounts  the  transfer  is  made,  the  name  of  the  party  to  whom 
it  is  made,  and  the  par  value  of  the  bonds  transferred. 

P        Act  June  3,  1864,  c.  106,  §§  19,  20,  13  Stat  105. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  national  banks  for  the  issue  of  the  additional  cir* 
culating  notes  authorized  by  the  Aldrich-Vreeland  (National  Currency  Associa- 
tions) Act  of  May  30,  1908,  c  229,  §  3,  35  Stat  548,  by  section  4  of  that  act, 
85  Stat.  549.    See  notes  to  Chapter  Two  A  of  this  Title. 

See  notes  to  R.  S.  {  5160,  ante,  f  9699. 
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§  9703.  (R.  S.  §  5164.)    Notice  of  transfer  to  be  given  to  associa- 
tion interested. 

The  Comptroller  of  the  Currency  shall,  immediately  upon  counter- 
signing and  entering  any  transfer  or  assignment  by  the  Treasurer, 
of  any  bonds  belonging  to  a  national  banking  association,  advise 
by  mail  the  association  from  whose  accounts  the  transfer  is  made,  of 
the  kind  and  numerical  designation  of  the  bonds,  and  the  amount 
thereof  so  transferred. 

Act  June  3,  1864,  c.  106,  S  19,  13  Stat.  105. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  national  banks  for  the  issue  of  the  additional  cir- 
culating notes  authorized  by  the  Aldrich-Vreeland  (National  Currency  Associa- 
tions) Act  of  May  $0,  1908,  c.  229,  §  3,  35  Stat.  548,  by  section  4  of  that  act, 
35  Stat.  549.    See  notes  to  Chapter  Two  A  of  this  title. 

See  notes  to  R.  S.  §  5160,  ante,  i  9699. 

§  9704.  (R.  S.  §  5165.)    Examination  of  registry  and  bonds. 

The  Comptroller  of  the  Currency  shall  have  at  all  times,  during 
office-hours,  access  to  the  books  of  the  Treasurer  of  the  United 
States  for  the  purpose  of  ascertaining  the  correctness  of  any  transfer 
or  assignment  of  the  bonds  deposited  by  an  association,  presented  to 
the  Comptroller  to  countersign ;  and  the  Treasurer  shall  have  the  like 
access  to  the  book  mentioned  in  section  fifty-one  hundred  and  sixty- 
three,  during  office-hours,  to  ascertain  the  correctness  of  the  entries 
in  the  same ;  and  the  Comptroller  shall  also  at  all  times  have  access 
to  the  bonds  on  deposit  with  the  Treasurer,  to  ascertain  their  amount 
and  condition. 

Act  June  3,  1864,  c  106,  S  20,  13  Stat.  105. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  National  banks  for  the  issue  of  the  additional  cir- 
culatins  notes  authorized  by  the  Aldrich-Vreeland  (National  Currency  Associa- 
tions) Act  of  May  30,  1908,  e.  229,  |  3,  35  Stat.  548,  by  section  4  of  that 
act,  35  Stat  549.    See  notes  to  Chapter  Two  A  of  this  Titie. 

See  notes  to  R.  S.  §  5160,  ante,  i  9699. 

§  9705.  (R.  S.  §  5166.)  Annual  examination  of  bonds  by  associa- 
tions. 
Every  association  having  bonds  deposited  in  the  office  of  the  Treas- 
urer of  the  United  States  shall,  once  or  oftener  in  each  fiscal  year, 
examine  and  compare  the  bonds  pledged  by  the  association  with  the 
books  of  the  Comptroller  of  the  Currency  and  with  the  accounts  of 
the  association,  and,  if  they  are  found  correct,  to  execute  to  the  Treas- 
urer a  certificate  setting  forth  the  different  kinds  and  the  amounts 
thereof,  and  that  the  same  are  in  the  possession  and  custody  of  the 
Treasurer  at  the  date  of  the  certificate.  Such  examination  shall  be 
made  at  such  time  or  times,  during  the  ordinary  business  hours,  as 
the  Treasurer  and  the  Comptroller,  respectively,  may  select,  and  may 
be  made  by  an  officer  or  agent  of  such  association,  duly  appointed  in 
writing  for  that  purpose ;  and  his  certificate  before  mentioned  shall 
be  of  like  force  and  validity  as  if  executed  by  the  president  or  cashier. 
A  duplicate  of  such  certificate,  signed  by  the  Treasurer,  shall  be  re- 
tained by  the  association.  ^     "^ 

Act  June  8,  1864,  c.  106,  §  25,  13  Stat  106. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  national  banks  for  the  issne  of  the  additional  cir- 
culating notes  authorized  by  the  Aldrich-Vreeland  (National  Currency  Associa- 
tions) Act  of  May  30,  1906,  c.  229,  i  3,  35  Stat  548,  by  section  4  of  that 
act,  35  Stat  549.  See  notes  to  Chapter  ISnro  A  of  this  Title. 
See  notes  to  R.  S.  f  5160,  ante,  {  9699.  * 

§  9706.  (R.  S.  §  5167.)     Ciistody  of  bonds,  collection  of  interest, 
etc. 

The  bonds  transferred  to  and  deposited  with  the  Treasurer  of  the 
United  States,  by  any  association,  for  the  security  of  its  circulating 
notes,  shall  be  held  exclusively  for  that  purpose,  until  such  notes  are 
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redeemed,  except  as  provided  in  this  Title.  The  Comptroller  of  the 
Currency  shall  give  to  any  such  association  powers  of  attorney  to 
receive  and  appropriate  to  its  own  use  the  interest  on  the  bonds 
which  it  has  so  transferred  to  the  Treasurer ;  but  such  powers  shall 
become  inoperative  whenever  such  association  fails  to  redeem  its 
circulating  notes.  Whenever  the  market  or  cash  value  of  any  bonds 
thus  deposited  with  the  Treasurer  is  reduced  below  the  amount  of 
the  circulation  issued  for  the  same,^the  Comptroller  may  demand 
and  receive  the  amount  of  such  depreciation  in  other  United  States 
bonds  at  cash  value,  or  in  money,  from  the  association,  to  be  de- 
posited with  the  Treasurer  as  long  as  such  depreciation  continues. 
And  the  Comptroller,  upon  the  terms  prescribed  by  the  Secretary  of 
the  Treasury,  may  permit  an  exchange  to  be  made  of  any  of  the  bonds 
deposited  with  the  Treasurer  by  any  association,  for  other  bonds  of 
the  United  States  authorized  to  be  received  as  seciu-ity  for  circulating 
notes,  if  he  is  of  opinion  that  such  an  exchange  can  be  made  without 
prejudice  to  th^  United  States ;  and  he  niay  direct  the  return  of  any 
bonds  to  the  association  which  transferred  the  same,  in  sums  of  not  less 
than  one  thousand  dollars,  upon  the  surrender  to  him  and  the  can- 
cellation of  a  proportionate  amount  of  such  circulating  notes :  Pro- 
vided, That  the  remaining  bonds  which  shall  have  been  transferred 
by  the  association  offering  to  surrender  circulating  notes  are  equal 
to  the  amount  required  for  the  circulating  notes  not  surrendered  by 
such  association,  and  that  the  amount  of  bonds  in  the  hands  of  the 
Treasurer  is  not  diminished  below  the  amount  required  to  be  kept  on 
deposit  with  him,  and  that  there  has  begn  no  failure  by  the  association 
to  redeem  its  circulating  notes,  nor  any*X)ther  violation  by  it  of  the 
provisions  of  this  Title,  and  that  the  mzrkit  or  cash  value  of  the 
remaining  bonds  is  not  below  the  amount  required  for  the  circulation 
issued  for  the  same. 

Act  June  3,  1864,  c.  106,  §  26,  13  Stat.  107. 

This  section  was  not' modified  or  repealed  by  the  Parity  Act  of  March  14, 
1900,  c.  41,  i  12,  post,  §  9713,  by  a  proviso  to  that  effect  annexed  to  said  sec- 
tion. 

Provisions  authorizing  the  deposit  of  lawful  money,  the  return  of  bonds  de- 
posited, and  the  withdrawal,  in  whole  or  in  part,  of  the  circulating  notes  were 
made  by  the  Currency  Act  of  June  20,  1874,  c.  343,  §  4,  post,  {  9707,  and  the 
Currency  Act  of  July  12,  1882,  c  290,  {  9,  post,  §  9709. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than 
United  States  bonds,  deposited  by  national  banks  for  the  issue  of  the  additional 
circulating  notes  authorized  by  the  Aldrich-Vreeland  (National  Currency  As- 
sociations) Act  of  May  30,  1908^  c.  229,  §  3,  35  Stat  548,  by  section  4  of 
that  act,  35  Stat  549.    See  notes  to  Chapter  Two  A  of  this  Title. 

See  notes  to  R.  S.  {  5160,  ante,  {  9699. 

itotes  of  Deoisioiui 

Set-off  against  proceeds  of  bondSd—  have  been  deposited  by  a  deputy  post- 
See  Cook  County  Nat  Bank  v.  U.  S.  ihaster,  without  security,  in  a  bank 
(1883)  2  Sup.  Ct.  661,  567,  107  U.  S.  which  subsequently  becomes  insolvent, 
445,  27  L.  Ed.  537.  a  bill  by  the  United  States  claiming  a 

See,  also,  note  under  |  9701,  ante.  priority  over  other  creditors,  will  be 

dismissed.     Cook  County  Nat  Bank  v. 

Postal    and    money    order    fnndSw—  U.  S.   (1882)  2  Sup.  Ct  561,  107  U. 

Where  postal  and  money  order  funds  S.  445,  27  L.  Ed.  537. 

§  9707.  (Act  June  20,  1874,  c.  343,  §  4.)  Withdrawal  of  circulat- 
ing notes  on  deposit  of  lawful  money  and  withdrawal  of  bonds. 
Any  association  organized  under  this  act,  or  any  of  the  acts  of 
which  this  is  an  amendment,  desiring  to  withdraw  its  circulating 
notes,  in  whole  or  in  part,  may,  upon  the  deposit  of  lawful  money 
with  the  Treasurer  of  the  United  States  in  sums  of  not  less  than  nine 
thousand  dollars,  take  up  the  bonds  which  said  association  has  on 
deposit  with  the  Treasurer  for  the  security  of  such  circulating  notes ; 
which  bonds  shall  be  assigned  to  the  bank  in  the  manner  specified  in 
the  nineteenth  section  of  the  national-bank  act ;  and  the  outstanding 
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notes  of  said  association,  to  an  amount  equal  to  the  legal-tender  notes 
deposited,  shall  be  redeemed  at*  the  Treasury  of  the  United  States, 
and  destroyed  as  now  provided  by  law :  Provided,  That  the  amount 
of  the  bonds  on  deposit  for  circulation  shall  not  be  reduced  below 
fifty  thousand  dollars.    (18  Stat.  124.) 

This  section  was  part  of  the  Currency  Act  of  1874»  cited  above. 

See  notes  to  section  1  of  the  act,  ante,  {  9657. 

Section  19  of  the  National  Bank  Act  of  June  3,  1864,  e.  106,  33  Stat  106, 
referred  to  in  this  section,  was  incorporated  into  R.  S.  §|  5162-5164,  ante,  H 
9671-9673. 

Subsequent  provisions  for  the  withdrawal  of  circulating  notes  were  madt 
by  the  Currency  Act  of  July  12, 1882,  c.  290,  |  9,  post,  S  9709. 

So  much  of  this  section  as  required  that  before  any  national  banking  asaocia- 
tion  should  be  authorized  to  commence  business  it  should  transfer  and  deliyer 
to  the  Treasurer  of  the  United  States  a  stated  amount  of  United  States  regis- 
tered bonds  was  repealed  by  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c  % 
§  17,  38  Stat  268. 

Notes  of  Deolsions 

Amount   of  deposit.— National  banks  of  coin  or  of  legal  tender  notes.   (18S1) 

with  a  capital  of  $50,000   may    (not-  17  Op.  Atty.  Gen.  121. 

withstanding  the  proviso  in   this   sec-  A   national   bank    whose   charter  is 

tion)  still  be  organized,  as  heretofore,  about  to  expire,  but  which  has  taken 

upon  a   deposit   of  $30,000   in   bonds,  no  steps  toward  going  into  liquidation, 

and  those  with  a  capital  of  not  less  cannot  withdraw  all  of  the  bonds  de- 

than  $150,000  upon  a  deposit  of  one-  posited  to  secure  its  circulation,  upon 

third  of  their  capital  stock  in  bonds,  depositing  lawful  money  equal  to  the 

(1874)   14  Op.  Atty.  Gen.  415.  amount  of  its  outstanding  drculation, 

notwithstanding  the  provisions  of  sec- 
Lawful  money.— The  act  of  1874  was  tion    9699,    ante,    and     this    section, 
not  intended  to  repeal  or  afiEect  the  gen-    »  (1882)  17  Op.  Atty.  (5en.  409. 
eral  provisions  of  law  making  tk€  coins  „    .        .,        «  ai     «^  *    ^*   ^i^.i* 
of  the  United  States  a  le«iU  tender  in  „  Redemption-Retirement    of  cireoii. 

aU   payments.      (1881)    l?^*Op.    Atty.      *l*!r^^-r/flrf^  t  ?^^'K'*fK    n„^ 
Gen   144      *  *      ''         '  *^  of  the  Umted  States,. held  by  the  Unit- 

Silver  certificates  are  not  lawful  mon-  «?  S*,^*?"  Treasurer  as  security  for  the 

ey  within  the  meaning  of  this  section  circulating  notes   of   a   national  bank, 

and  section  9709,  post.    (1894)  20  Op.  ^/^,«  aiUed  m  for  redemption  and  ceas- 

Atty   Gen  725  ed  to  be  mterest  bearing,  advised  that, 

unless  the  bank  substitute  interest- 
Withdrawal  of  notes  and  bonds^Na-  bearing  bonds  for  the  called  bonds,  the 
tlonal  banks  desiring  to  withdraw  their  proceeds  of  the  latter  must  be  applied 
circulating  notes  and  take  up  the  bonds  to  retiring  the  circulation  secured 
deposited  with  the  United  States  Treas-  thereby.  (1886)  18  Op.  Atty.  Gen.  493. 
urer  as  security  therefor,  may  do  so.  The  Treasury,  while  privileged  to  re- 
under  this  section,  by  depositing  with  deem  circulation  in  United  States  notes, 
the  Treasurer  the  required  amount  in  has  also  the  right  to  redeem  the  same 
lawful  money,  which  may  consist  either  circulation    in    coin.      (1881)    17  Op. 

'  Atty.  Gen.  144. 

§  9708.  (Act  July  12,  1882,  c.  290,  §  8.)  Amount  of  bonds  required 
to  be  on  deposit ;  reduction  of  amount  or  retirement  in  full  of 
circulating  notes. 
National  banks  now  organized  or  hereafter  organized,  having 
a  capital  of  one  hundred  and  fifty  thousand  dollars,  or  less,  shall 
not  be  required  to  keep  on  deposit  or  deposit  with  the  Treasurer 
of  the  United  States  United  States  bonds  in  excess  of  one-fourth 
of  their  capital  stock  as  security  for  their  circulating  notes ;  but  such 
banks  shall  keep  on  deposit  or  deposit  with  the  Treasurer  of  the 
United  States  the  amount  of  bonds  as  herein  required.  And  such 
of  those  banks  having  on  deposit  bonds  in  excess  of  that  amount  are 
authorized  to  reduce  their  circulation  by  the  deposit  of  lawful  money 
as  provided  by  law;  provided  That  the  amount  of  such  circulating 
notes  shall  not  in  any  case  exceed  ninety  per  centum  of  the  par  value 
of  the  bonds  deposited  as  herein  provided :  Provided  further,  That 
the  national  banks  which  shall  hereafter  make  deposits  of  lawful  money 
for  the  retirement  in  full  of  their  circulation  shall  at  the  time  of  their 
deposit  be  assessed  for  the  cost  of  transporting  and  redeeming  their 
notes  then  outstanding,  a  sum  equal  to  the  average  cost  of  the  re- 
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demptton  of  national-bank  notes  during  the  preceding  year,  and  shall 
thereupon  pay  such  assessment.  And  all  national  banks /which  have 
heretofore  made  or  shall  hereafter  make  deposits  of  lawful  money  for 
the  reduction  of  their  circulation  shall  be  assessed  and  shall  pay  an 
assessment  in  the  manner  specified  in  section  three  of  the  act  ap- 
proved June  twentieth,  eighteen  hundred  and  seventy-four,  for  the 
cost  of  transporting  and  redeeming  their  notes  redeemed  from  such 
deposits  subsequently  to  June  thirtieth,  eighteen  hundred  and  eighty- 
one.    (22  Stat.  164.) 

This  section  and  the  section  next  following  were  part  of  the  Currency  Act  of 
1882,  cited  above,  entitled  "An  act^o  enable  national  banking  associations  to 
extend  their  corporate  existence,  ana  for  other  paiposes." 

See  notes  to  section  1  of  the  act,  ante,  §  9665. 

The  limitation  by  this  section  of  the  amount  of  the  circulating  notes  to  not 
to  exceed  90  per  centum  of  the  bonds  deposited  was  superseded  by  the  Parity  Act 
«f  March  14,  1900,  c.  41,  §  12,  post,  |  9713. 

Section  3  of  the  Currency  Act  of  June  20,  1874,  c'  343,  mentioned  in  this  sec- 
tion, is  set  forth  post,  §  9751. 

So  much  of  this  section  as  required  that  before  any  national  banking  associa.- 
tion  should  be  authorized  to  commence  banking  business  it  should  transfer  and 
deliver  to  the  Treasurer  of  the  United  States  a  stated  amount  of  United 
States  registered  bonds  was  repealed  by  the  Federal  Reserve  Act  of  Dec.  23, 
1913,  c.  6,  i  17,  38  Stat.  268. 

§  9709.  (Act  July  12,  1882,  c.  290,  §  9,  as  amended,  Act  March  14, 
1900,  c.  41,  §  12,  Act  March  4,  1907,  c.  2913,  §  4,  and  Act  May 
30,  1908,  c.  229,  §  10.)     Withdrawal  of  circulating  notes  on 
deposit  of  lawful  money,  etc.,  and  withdrawal  of  bonds  or  other 
securities. 
Any  national  banking  association  desiring  to  withdraw  its  cir- 
culating notes,  secured  by  deposit  of  United  States  bonds  in  the 
manner  provided  in  section  four  of  the  Act  approved  June  twentieth, 
eighteen  hundred  and  seventy-four,  is  hereby  authorized  for  that  pur- 
pose to  deposit  lawful  money  with  the  Treasurer  of  the  United  States 
and,  with  the  consent  of  the  Comptroller  of  the  Currency  and  the  ap- 
proval of  the  Secretary  of  the  Treasury,  to  withdraw  a  proportionate 
amount  of  bonds  held  as  security  for  its  circulating  notes  in  the  order 
of  such  deposits :    Provided,  That  not  more  than  nine  millions  of  dol- 
lars of  lawful  money  shall  be  so  deposited  during  any  calendar  month 
for  this  purpose. 

Any  national  banking  association  desiring  to  withdraw  any  of  its 
circulating  notes,  secured  by  the  deposit  of  securities  other  than  bonds 
of  the  United  States,  may  make  such  withdrawal  at  any  time  in  like 
manner  and  effect  by  the  deposit  of  lawful  money  or  national  bank 
notes  with  the  Treasurer  of  the  United  States,  and  upon  such  deposit 
a  proportionate  share  of  the  securities  so  deposited  may  be  withdrawn : 
Provided,  That  the  deposits  under  this  section  to  retire  notes  secured 
by  the  deposit  of  securities  other  than  bonds  of  the  United  States  shall 
not  be  covered  into  the  Treasury,  as  required  by  section  six  of  an  Act 
entitled  "An  Act  directing  the  purchase  of  silver  bullion  and  the  issue 
of  Treasury  notes  thereon,  and  for  other  purposes,"  approved  July 
fourteenth,  eighteen  hundred  and  ninety,  but  shall  be  retained  in  the 
Treasury  for  the  purpose  of  redeeming  the  notes  of  the  bank  making 
such  deposit.    (22  Stat.  164.    31  Stat.  49.    34  Stat.  1290.    35  Stat.  551.) 

See  notes  to  sections  1  and  8  of  this  act,  ante,  §§  9665,  9708. 

This  section,  as  originally  enacted,  was  as  follows: 

''Any  national  banicing  association  now  organized,  or  hereafter  organized,  de- 
siring to  withdraw  its  circulating  notes,  upon  a  deposit  of  lawful  money  with 
the  Treasurer  of  the  United  States,  as  provided  in  section  four  of  the  act  of 
June  twentieth,  eighteen  hund^  and  seventy-four,  entitled  'An  act  fixing  the 
amount  of  United  States  notes,  providing  for  a  redistribution  of  national-bank 
currency,  and  for  other  purposes,'  or  as  provided  hi  this  act,  is  authorized  to 
deposit  lawful  money  and  withdraw  a  proportionate  amount  of  the  bonds  held 
as  security  for  its  circulating  notes  in  the  order  of  such  deposits ;    and  no  na- 
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tional  bank  which  makes  any  deposit  of  lawful  money  In  order  to  withdraw  its 
circnlating  notes  shall  be  entitled  to  receive  any  increase  of  its  circulation 
for  the  period  of  six  montibs  from  the  time  it  made  such  deposit  of  lawful  mon- 
ey for  the  purpose  aforesaid:  Provided,  That  not  more  than  three  millions  of 
dollars  of  lawful  money  shall  be  deposited  during  any  calendar  month  for  this 
purpose:  And  provided  further.  That  the  provisions  of  this  section  shall  not 
apply  to  bonds  called  for  redemption  by  the  Secretary  of  the  Treasury,  nor  to 
the  withdrawal  of  circulating  notes  in  consequence  thereof.'* 

The  Parity  Act  of  March  4,  1900,  c.  41,  §  12,  31  Stat  49,  cited  above,  repealed 
so  much  of  this  act  "as  prohibits  any  national  bank  which  makes  any  deposit 
of  lawful  money  in  order  to  withdraw  its  circulating  notes  from  receiving  any  in- 
crease of  its  circulation  for  the  period  of  six  months  from  the  time  it  made  such 
deposit  of  lawful  money  for  the  purpose  aforesaid.'* 

The  section  was  amended  by  Act  Mazth  4,  1907,  c.  2913,  i  4,  also  cited  above, 
to  read  as  follows: 

"Any  national  banking  association  now  organized,  or  hereafter  organized,  de- 
siring to  withdraw  its  circulating  notes,  upon  a  deposit  of  lawful  money  with 
the  Treasurer  of  the  United  States,  as  provided  in  section  four  of  the  Act  of 
June  twentieth,  eighteen  hundred  and  seventy-four,  or  as  provided  in  this  Act, 
is  authorized  to  deposit  lawful  money  and,  with  the  consent  of  the  Comptroller 
of  the  Currency  and  the  approval  of  the  Secretary  of  the  Treasury,  withdraw 
a  proportionate  amount  of  the  bonds  held  as  security  for  its  circulating  notes 
in  the  order  of  such  deposits:  Provided,  That  not  more  than  nine  millions  of 
dollars  of  lawful  money  shall  be  deposited  during  any  calendar  month  for  this 
purpose:  And  provided  further,  That  the  provisions  of  this  section  shall  not 
apply  to  bonds  called  for  redemption  by  the  Secretary  of  the  Treasury,  nor  to 
withdrawal  of  circulating  notes  in  consequence  thereof." 

It  was  again  amended  by  Act  May  30,  1908,  c.  229,  S  10,  last  cited  above,  to 
read  as  set  forth  here. 

Said  amendatory  section  was  a  part  of  the  Aldrich-Vreeland  (National  Car- 
rency  Associations)  Act  of  1908,  entitled  "An  act  to  amend  the  national  bank- 
ing laws,"  which  became  inoperative  by  limitation  on  June  30,  1915.  See  notei 
to  Chapter  Two  A  of  this  Title.  j 

The-  Currency  Act  of  June  20,  1874,  c.  343,  S  4,  mentioned  in  this  section,  ii 
set  forth  ante,  §  9707. 

The  Sherman  Purchase  of  Silver  Act  of  July  14,  1890,  c.  708,  {  6,  also  men- 
tioned in  this  section,  is  set  forth  post,  S  9754. 

All  provisions  of  existing  statutes  requiring  that  before  any  national  banking 
association  should  be  authorized  to  commence  banking  business  it  should  trans- 
fer and  deliver  to  the  Treasurer  of  the  United  States  a  stated  amount  of  Unit- 
ed States  registered  bonds,  were  repealed  by  the  Federal  Reserve  Act  of  Dec. 
23,  1913,  c.  6,  §  17,  38  Stat  268. 

§  9710.  (R.  S.  §  5168.)     Comptroller  to  determine  if  associations 

can  commence  business. 
Whenever  a  certificate  is  transmitted  to  the  Comptroller  of  the 
Currency,  as  provided  in  this  Title,  and  the  association  transmitting 
the  same  notifies  the  Comptroller  that  at  least  fifty  per  centum  of  its 
capital  stock  has  been  duly  paid  in,  and  that  such  association  has 
complied  with  all  the  provisions  of  this  Title  required  to  be  com- 
plied with  before  an  association  shall  be  authorized  to  commence  the 
business  of  banking,  the  Comptroller  shall  examine  into  the  condition 
of  such  association,  ascertain  especially  the  amount  of  money  paid  in 
on  account  of  its  capital,  the  name  and  place  of  residence  of  each  of 
its  directors,  and  the  amount  of  the  capital  stock  of  which  each  is  the 
owner  in  good  faith,  and  generally  whether  such  association  has  com- 
plied with  all  the  provisions  of  this  Title  required  to  entitle  it  to  en- 
gage in  the  business  of  banking;  and  shall  cause  to  be  made  and. 
attested  by  the  oaths  of  a  majority  of  the  directors,  and  by  the  presi- 
dent or  cashier  of  the  association,  a  statement  of  all  the  facts  neces- 
sary to  enable  the  Comptroller  to  determine  whether  the  association 
is  lawfully  entitled  to  commence  the  business  of  banking. 

Act  June  3,  1864,  c.  106,  Sf  17,  13  Stat.  104. 

Notes  of  Deoi^ons 

Concluslvieness  of  acts  of  comptroi-  Law,  conferring  on  him  extensive  pow- 
iarw— Acts  of  the  Comptroller  of  the  ers  of  control  and  visitation  over  os- 
Currency  within  the  National  Banking      tional  banks,  are  not  subject  to  rsTiew 
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by  the  courts.  First  Nat.  Bank  ▼.  Mur- 
ray (1914)  212  Fed.  140,  128  G.  G.  A. 
652. 

Remedies  of  oompt roller^— The  reme- 
dies given  by  the  national  banking  law 
for  a  violation  of  its  provisions  may  be 


pursued  by  the  Gompttoller  of  the  Gur- 
rency.    (1869)  13  Op.  Atty.  Gen.  56. 

Cited    without    definite    appilcatioil, 

McGormick  v.  Market  Nat.  Bank 
(1897)  17  Sup.  Gt  433,  436,  166  U.  S. 
538,  41  L.  Ed.  817. 


§  9711.  (R.  S.  §  5169.)  Certificate  of  authority  to  commence  bank- 
ing to  be  issued. 
If,  upon  a  careful  examination  of  the  facts  so  reported,  and  of  any 
other  facts  which  may  come  to  the  knowledge  of  the  Comptroller, 
whether  by  means  of  a  special  commission  appointed  by  him  for  the 
purpose  of  inquiring  into  the  condition  of  such  association,  or  other- 
wise, it  appears  that  such  association  is  lawfully  entitled  to  com- 
mence the  business  of  banking,  the  Comptroller  shall  give  to  such 
association  a  certificate,  under  his  hand  and  ofRcial  seal,  that  such 
association  has  complied  with  all  the  provisions  required  to  be  com- 
plied with  before  commencing  the  business  of  banking,  and  that  such 
association  is  authorized  to  commence  such  business.  But  the  C!^omp- 
troller  may  withhold  from  an  association  his  certificate  authorizing 
the  commencement  of  business,  whenever  he  has  reason  to  suppose 
that  the  shareholders  have  formed  the  same  for  any  other  than  the 
legitimate  objects  contemplated  by  this  Title. 

Act  June  3,  1864,  c  106,  §{  12,  18,  13  Stat  102,  104. 

Notes  of  Deoieions 


Conolasiveneee     of     certmoate^The 

comptroller's  certificate  as  to  the  com- 
pleteness of  the  organisation  as  deter- 
mined by  him  under  this  section  is  con- 
dusive  in  a  suit  to  enforce  the  liability 
of  stockholders.  Casey  v.  Galli  (1876) 
d4  U.  S.  673.  679,  24  L.  Ed.  168. 

The  comptroller's  certificate  is  con- 
clusive of  the  facts  authorizing  its  is- 
suance. Tillinghast  y.  Bailey  (G.  G. 
1897)  86  Fed.  46,  47,  affirmed  (1900) 
99  Fed.  801,  40  G.  G.  A.  93. 

Certificate  as  evidence^— Comptroller's 
certificate  as  proof  of  organization,  see 
Keyser  v.  Hitz  (1890)  133  U.  S.  138, 
10  Sup.  Gt  290,  33  L.  Ed.  531;  Han- 
over National  Bank  v.  Johnson  (1890) 
8  South.  42,  90  Ala.  549;  Mix  v.  Na- 
tional Bank  of  Bloomington  (1878)  91 
HI.  20,  33  Am.  Rep.  44;  Washington 
County  National  Bank  v.  Lee  (1873) 
112  Mass.  521;  Tapley  v.  Martin  (1874) 
116  Mass.  275;  Merchants'  National 
Bank  of  Bangor  v.  Glendon  (1876)  120 
Mass.  97 ;  Thatcher  v.  West  River  Na- 
tional Bank  (1869)  19  Mich.  196;  First 
National  Bank  of  Memphis  v.  Kidd 
(1874)  20  Minn.  234  (Gil.  212) ;  Mer- 
chants' Exchange  Nat  Bank  v.  Gar- 
dozo  (1872)  35  N.  Y.  Super.  Gt  162; 
Citizens'  Nat.  Bank  of  Watertown  v. 
Great  Western  Elevator  Go.  (1900)  82 
N.  W.  186,  13  S.  D.  1;  National  Bank 
of  Commerce  of  Tacoma  v.  Galland 
(1896)  45  Pac.  35,  14  Wash.  502. 

The  certificate  of  the  comptroller  is 
conclusive  as  to  the  completeness  of  the 
organization  under  the  act  of  con- 
gress, in  a  suit  against  a  stockholder  to 
enforce  his  liability,  or  a  party  up- 
on his  contract  with  the  bank.  Casey 
T.  Galli  (1876)  94  U.  &  673,  24  L.  Ed. 
168,307. 


In  a  suit  by  a  national  bank,  as  in- 
dorsee, upon  a  note,  under  the  issue 
upon  a  plea  of  nul  tiel  corporation,  the 
certificate  of  the  comptroller  of  the  cur- 
rency issued  under  this  section,  that 
such  association  had  complied  with  the 
law,  etc.,  was  admissible  in  evidence. 
Mix  V.  National  Bank  of  Bloomington 
(1878)  91  111.  20,  33  Am.  Rep.  44. 

A  comptroller's  certificate  of  the  due 
organization  of  ''the  Washington  Coun- 
ty National  Bank  of  Greenwich,  in  the 
county  of  Washington  and  state  of  New 
York,"— held,  in  the  absence  of  proof 
that  there  was  any  other  bank  at 
Greenwich  so  named,  to  warrant  an  in- 
ference that  the  plaintiff  bank  was  du- 
ly organized,  although  describing  itself 
in  its  declaration  as  "the  Washington 
County  National  Bank,  a  corporation 
duly  established  by  law,  and  doing 
business  in  Greenwich,"  etc.  Wash- 
ington County  N.it.  Bank  ▼.  Lee  (1873) 
112  Mass.  521. 

It  is  no  objection  to  the  admission  in 
evidence  of  the  certificate  of  the  or- 
ganization of  a  national  bank  that  the 
notary  before  whom  it  was  acknowl- 
edged appears  to  be  one  of  the  share- 
holders of  the  bank.  The  comptroller's 
certificate  of  compliance  with  the  act 
of  congress  removes  any  objection 
which  might  otherwise  have  been  made 
to  the  evidence  on  which  he  acted. 
Thatcher  v.  West  River  Nat.  Bank 
(1869)  19  Mich.  196. 

A  copy  of  the  certificate  of  the  or- 
ganization of  a  national  bank,  certified 
by  the  comptroller  of  the  currency,  as 
required  by  the  national  banking  act  of 
congress,  and  the  certificate  of  the 
comptroller  authorizing  it  to  commence 
business,  together  with  •other  facts 
tending  to  show  it  had  acted  as  a  cor- 
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poration  under  tbe  certificate,  is  suffi-  Bank  t.  Great  Western  Elevator  Go. 

dent  evidence  of  incorporation.     Mer-  (1900)  82  N.  W.  186,  13  S.  D.  1.                   ; 

chants'   Exch.  Nat.   Bank  v.   Gardozo  .^                                  ! 

(1872)  35  N.  Y.  Super.  Ct  (3  Jones  C»ted    without    definite    appllcatioi,              I 

&  S.)  162.  Casey  ▼.  ,Galli   (1876)   94  U.  S.  673,              ' 

Such  certificate  is  conclusive  evidence  678,  24  L.  Ed.  168;  McCormick  v.  Ma^ 

of  the  incorporation  of  the  association  ket  Nat.  Bank  (1897)  17  Sup.  Ct  433, 

to  which  it  is  issued.     Citizens'  Nat  436,  165  U.  S.  538,  41  L.  Ed.  817. 

§  9712.  (R.  S.  §  5170.)    Publication  of  certificate. 

The  association  shall  cause  the  certificate  issued  under  the  preced-  \ 

ing  section  to  be  published  in  some  newspaper  printed  in  the  city 
or  county  where  the  association  is  located,  for  at  least  sixty  days  next  ' 

after  the  issuing  thereof ;  or,  if  no  newspaper  is  published  in  such  city  i 

or  county,  then  in  the  newspaper  published  nearest  thereto. 
Act  June  3, 1864,  c.  106,  f  18,  13  Stat.  104. 

(R.  S.  §  5171.    Repealed.) 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  foUows: 

''Upon  a  deposit  of  bonds  as  prescribed  by  sections  fifty-one  hundred  and  fifty- 
nine  and  fifty-one  hundred  and  sixty,  the  association  making  the  same  shall  be 
entitled  to  receive  from  the  Comptroller  of  the  Currency  circulating  notes  of 
different  denominations,  in  blank,  registered  and  countersigned  as  herein- 
after provided,  equal  in  amount  to  ninety  per  centum  of  the  current  market- 
yalue  of  the  United  States  bonds  so  transferred  and  delivered,  but  not  exceed- 
ing ninety  per  centum  of  the  amount  of  the  bonds  at  the  par  value  thereof,  if 
bearing  interest  at  a  rate  not  less  than  five  per  centum  per  annum:  Provided, 
That  the  amount  of  circulating  notes  to  be  furnished  to  each  association  shall  be 
in  proportion  to  its  paid-up  capital,  as  follows,  and  no  more: 

"First.  To  each  association  whose  capital  does  not  exceed  five  hundred  thou- 
sand dollars,  ninety  per  centum  of  such  capital. 

''Second.  To  each  association  whose  capital  exceeds  five  hundred  thonsand 
dollars,  but  does  not  exceed  one  million  of  dollars,  eighty  per  centum  of  such 
capital. 

''Third.  To  each  association  whose  capital  exceeds  one  million  of  dollars,  bat 
does  not  exceed  three  million  of  dollars,  seventy-five  per  centum  of  such  capital 

"Fourth.  To  each  association  whose  capital  exceeds  three  millions  of  dollars, 
■ixty  per  centum  of  such  capital." 

It  was  repealed  by  the  Currency  Act  of  July  12,  1882,  c.  290,  {  10,  22  Stat 
165,  which  further  provided  as  follows: 

"Upon  a  deposit  of  bonds  as  described  by  sections  fifty-one  hundred  and  fifty- 
nine  and  fifty-one  hundred  and  sixty,  except  as  modified  by  section  four  of  an 
act  entitled  'An  act  fixing  the  amount  of  United  States  notes,  providing  for  a 
redistribution  of  the  national-bank  currency,  and  for  other  purposes,'  approved 
June  twentieth,  eighteen  hundred  and  seventy-four,  and  as  modified  by  section 
eight,  of  this  act,  the  association  making  the  same  shall  be  entitled  to  receive 
from  the  Comptroller  of  the  Currency  circulating  notes  of  different  denomina- 
tions, in  blank,  registered  and  countersigned  as  provided  by  law,  equal  in 
amount  to  ninety  per  centum  of  the  current  market  value,  not  exceeding  par, 
of  the  United  States  bonds  so  transferred  and  delivered,  and  at  no  time  shall  the 
total  amount  of  such  notes  issued  to  any  such  association  exceed  ninety  per 
centum  of  the  amount  at  such  time  actually  paid  in  of  its  capital  stock." 

Said  repealing  section  was  superseded  by  the  Parity  Act  of  March  14,  IdOO, 
c.  41,  §  12,  post,  §  9713,  which  prescribed  the  manner  in  which  circttlating 
notes  were  to  be  issued. 

§  9713.  (Act  March  14,  1900,  c.  41,  §  12.)  Delivery  of  circulatiw 
notes. 
Upon  the  deposit  with  the  Treasurer  of  the  United  States,  by 
any  national  banking  association,  of  any  bonds  of  the  United  States 
in  the  manner  provided  by  existing  law,  such  association  shall 
be  entitled  to  receive  from  the  Comptroller  of  the  Currency  circulating 
notes  in  blank,  registered  and  countersigned  as  provided  by  law, 
equal  in  amount  to  the  par  value  of  the  bonds  so  deposited ;  and  any 
national  banking  association  now  having  bonds  on  deposit  for  the 
security  of  circulating  notes,  and  upon  which  an  amount  of  circulating 
notes  has  been  issued  less  than  the  par  value  of  the  bonds,  shall  be 
entitled,  upon  due  application  to  the  Comptroller  of  the  Currency, 
to  receive  additional  circulating  notes  in  blank  to  an  amount  which 
will  increa*se  the  circulating  notes  held  by  such  association  to  the  par 
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value  of  the  bonds  deposited,  such  additional  notes  to  be  held  and 
treated  in  the  same  way  as  circulating  notes  of  national  bank- 
ing associations  heretofore  issued,  and  subject  to  all  the  provisions  of 
law  affecting  such  notes:  Provided,  That  nothing  herein  contained 
shall  be  construed  to  modify  or  repeal  the  provisions  of  section  fifty- 
one  hundred  and  sixty-seven  of  the  Revised  Statutes  of  the  United 
States,  authorizing  the  Comptroller  of  the  Currency  to.  require  ad- 
ditional deposits  of  bonds  or  of  lawful  money  in  case  the  market 
value  of  the  bonds  held  to  secure  the  circulating  notes  shall  fall  be- 
low the  par  value  of  the  circulating  notes  outstanding  for  which  such 
bonds  may  be  deposited  as  security:  And  provided  further.  That 
the  circulating  notes  furnished  to  national  banking  associations  un- 
der the  provisions  of  this  Act  shall  be  of  the  denominations  prescrib- 
ed by  law,  except  that  po  national  banking  association  shall,  after 
the  passage  of  this  Act,  be  entitled  to  receive  from  the  Comptroller 
of  the  Currency,  or  to  issue  or  reissue  or  place  in  circulation,  more 
than  one-third  in  amount  of  its  circulating  notes  of  the  denomination 
of  five  dollars :  And  provided  further,  That  the  total  amount  of  such 
notes  issued  to  any  such  association  may  equal  at  any  time  but  shall 
not  exceed  the  amount  at  such  time  of  its  capital  stock  actually  paid 
in:  And  provided  further.  That  under  regulations  to  be  prescribed 
by  the  Secretary  of  the  Treasury  any  national  banking  association 
may  substitute  the  two  per  centum  bonds  issued  under  the  provisions 
of  this  Act  for  any  of  the  bonds  deposited  with  the  Treasurer  to  se- 
cure circulation  or  to  secure  deposits  of  public  money ;  and  so  much 
of  an  Act  entitled  "An  Act  to  enable  national  banking  associations 
to  extend  their  corporate  existence,  and  for  other  purposes,"  approv- 
ed July  twelfth,  eighteen  hundred  and  eighty-two,  as  prohibits  any 
national  bank  which  makes  any  deposit  of  lawful  money  in  order 
to  withdraw  its  circulating  notes  from  receiving  any  increase  of  its- 
circulation  for  the  period  of  six  months  from  the  time  it  made  such 
deposit  of  lawful  money  for  the  purpose  aforesaid,  is  hereby  repealed, 
and  all  other  Acts  or  parts  of  Acts  inconsistent  with  the  provisions 
of  this  section  are  hereby  repealed.    (31  Stat.  49.) 

Thig  section  was  part  of  the  Parity  Act  of  March  14,  1900,  c.  41,  cited  above. 

See  notes  to  sectiqn  1  of  the  act,  ante,  §  6480. 

This  section  superseded  Act  July  12,  1882,  c.  290,  |  10,  22  Stat.  165,  which 
repealed  R.  S.  §  5171,  and  provided  a  substitute  therefor.  It  also  superseded 
so  much  of  section  8  of  said  act,  ante,  §  9708,  as  limited  the  circulation  of 
banks  having  a  capital  of  $150,000,  or  less,  to  ninety  per  centum  of  the  bonds 
deposited. 

The  denominations  of  circulating  notes  were  prescribed  by  R.  S.  §  5172,  post, 
§  9714. 

The  two  per  cent,  bonds  mentioned  in  this  section  were  those  authorized  to  be 
issued  by  section  11  of  this  act,  ante,  §  6825. 

The  provisions  of  the  act  referred  to  in  this  section  as  repealed  thereby  were 
part  of  the  Currency  Act  of  July  12,  1882,  c.  290,  §  9,  ante,  §  9709.  See  note 
under  that  section. 

Cited     without    definite    application,      2  Sup.  Gt.  561,  564,  107  U.  S.  445,  27 
Cook  County  Nat  Bank  v.  U.  S.  (1883)      L.  Ed.  537. 

§  9714.  (R.  S.  §  5172,  as  amended.  Act  May  30,  1908,  c.  229,  §  11, 
Act  Dec.  23,  1913,  c.  6,  §  27,  and  Act  Aug.  4,  1914,  c.  225.) 
Printing,  denominations,  and  form  of  the  circulating  notes. 
In  order  to  furnish   suitable  notes  for  circulation,   the   Comp- 
troller of  the  Currency  shall,  under  the  direction  of  the  Secretary 
of  the  Treasury,  cause  plates  and  dies  to  be  engraved,  in  the  best 
manner  to  guard  against  counterfeiting  and  fraudulent  alterations, 
and  shall  have  printed  therefrom,  and  numbered,  such  quantity  of 
circulating  notes  in  blank,  of  the  denominations  of  one  dollar,  two 
dollars,  three  dollars,  five  dollars,  ten  dollars,  twenty  dollars,  fifty 
dollars,  one  hundred  dollars,  five  hundred  dollars,  and  one  thou- 
sand dollars,  as  may  be  required  to  supply  the  associations  en- 
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titled  to  receive  the  same.  Such  notes  shall  express  upon  their 
face  that  they  are  secured  by  United  States  bonds,  deposited  with 
the  Treasurer  of  the  United  States,  by  the  written  or  engraved 
signatures  of  the  Treasurer  and  Register,  and  by  the  imprint  of 
the  seal  of  the  Treasury;  and  shall  also  express  upon  their  face 
the  promise  of  the  association  receiving  the  same  to  pay  on  de- 
mand, attested  by  the  signatures  of  the  president  or  vice-president 
and  cashier ;  and  shall  bear  such  devices  and  such  other  statements, 
and  shall  be  in  such  form,  as  the  Secretary  of  the  Treasury  shall, 
by  regulation,  direct. 

Act  June  3,  1864,  c.  106,  §  22,  13  Stat  105.  Act  May  30,  1908,  c  229,  S  H. 
35  Stat.  551.  Act  Dec.  23,  1913,  c  6,  |  27,  38  Stat.  274.  Act  Aug.  4,  1914, 
c.  1^25,  38  Stat  682. 

This  section  was  amended  by  the  Aldrich-Vreeland  (National  Currency  Associ- 
ations) Act  of  May  30,  1908,  c.  229,  i  11,  cited  above,  to  read  as  follows: 

"In  order  to  furnish  suitable  notes  for  circulation,  the  Comptroller  of  the 
Currency  shall,  under  the  direction  of  the  Secretary  of  the  Treasury,  cause 
plates  and  dies  to  be  engraved,  in  the  best  manner  to  guard  against  counter- 
feiting and  fraudulent  alterations,  and  shall  have  printed  therefrom,  and  num- 
bered, such  quantity  of  circulating  notes,  in  blank,  of  the  denominations  of 
five  dollars,  ten  dollars,  twenty  dollars,  fifty  dollars,  one  hundred  dollars,  five 
hundred  dollars,  one  thousand  dollars,  and  ten  thousand  dollars,  as  may  be 
required  to  supply  the  associations  entitled  to  receive  the  same.  Such  notes 
shall  state  upon  their  face  that  they  are  secured  by  United  States  bonds  or  other 
securities,  certified  by  the  written  or  engraved  signatures  of  the  Treasurer  and 
Register  and  by  the  imprint  of  the  seal  of  the  Treasury.  .  They  shaU  also  express 
upon  their  face  the  promise  of  the  association  receiving  the  same  to  pay  on  de- 
mand, attested  by  the  signature  of  the  president  or  vice-president  and  cashier. 
The  Comptroller  of  tiie  Currency,  acting  under  the  direction  of  the  Secretary 
of  the  Treasury,  Shall  as  soon  as  practicable  cause  to  be  prepared  circulating 
notes  in  blank,  registered  and  countersigned,  as  provided  by  law,  to  an  amount 
equal  to  fifty  per  centum  of  the  capital  stock  of  each  national  banking  associa- 
tion ;  such  notes  to  be  deposited  in  the  Treasury  or  in  the  subtreasury  of  the 
United  States  nearest  the  place  of  business  of  each  association,  and  to  be  held 
for  such  association,  subject  to  the  order  of  the  Comptroller  of  the  Currency,  for 
their  delivery  as  provided  by  law:  Provided,  That  the  Comptroller  of  the  Cur- 
rency may  issue  national  bank  notes  of  the  present  form  until  plates  can  be  pre- 
pared and  circulating  notes  issued  as  above  provided:  Provided,  however,  That 
in  no  event  shall  bank  notes  of  the  present  form  be  issued  to  any  bank  as  addi- 
tional circulation  provided  for  by  this  Act" 

It  was  re-enacted  by  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  §  27, 
38  Stat.  274,  as  amended  by  Act  Aug.  4,  1914,  c.  225,  38  Stat.  682,  cited  above, 
to  read  as  set  forth  here.  Said  last-mentioned  section  provided  that  R.  S.  i 
5172,  which  was  amended  by  said  Act  May  30,  1908,  c.  229,  |  11,  should  be  re- 
enacted  to  read  as  such  section  read  "prior  to  May  thirtieth,  nineteen  hundred 
and  eight,  subject  to  such  amendments  or  modifications  sui  are  prescribed  in 
this  Act" 

The  charter-number  of  each  banking  association  was  required  to  be  printed 
on  each  circulating  note  issued,  by  the  Currency  Act  of  June  20,  1874,  c.  943. 
i  5,  post,  §  9715. 

The  paper  used  in  printing  United  States  notes  was  required  to  be  used  in 
printing  the  circulating  notes,  by  Act  March  3,  1875,  c.  130,  §  1,  post,  {  9716. 

Circulating  notes  issued  to  banks  after  their  period  of  corporate  succession  ha* 
been  extended  were  required  to  be  so  printed  as  to  be  distinguishable  from 
those  issued  before  said  extension,  by  the  Currency  Act  of  July  12,  1882,  c.  290, 
§  6,  ante,  §  9670. 

Provisions  defining  and  punishing  the  forging  and  uttering  of  circulating 
notes  were  made  by  R.  S.  §  5415,  which  was  incorporated  into  the  Criminal 
Code,  in  section  149  thereof,  post,  §  10319,  and  was  repealed  by  section  341 
thereof,  post,  §  10515. 
*  Provisions  defining  and  punishing  the  trafficking  in  forged  notes  were  made 
by  R.  S.  §  5434,  which  was  incorporated  into  the  Criminal  Code,  in  section  154 
thereof,  post,  §  10324,  and  was  repealed  by  section  341  thereof,  post,  {  10515. 

Notes  of  Deoisioiui 

Local  bond  issue,^— The  proposed  is-  the  United  States.    (1894)  21  Op.  Atty. 

sue  of  interest-bearing  bonds  in  small  Gen.  70. 

denominations  by  the  county  commis-  Note  for  fractional  sum^^No  provi- 

sioners  of  Floyd  County,  Ga.,  will  not  sion  is  made  for  a  note  for  less  tibaa 

be  in  conflict  with  the  banking  laws  of  one  dollar,    A  note  for  a  fractional  sum 
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is  not  only  unknown  to  the  law,  but  its 
issue  is  unlawful.  The  supreme  court, 
by  deciding  that  an  obligation  ''payable 
in  goods**  was  not  illegal,  has  left  the 
inference  to  follow  almost  necessarily 
that  it  was  not  such  a  note  as  was  con- 
templated  by  the  statute,  and  therefore 
not  taxable.  In  re  Aldrich  (D.  C.  1883) 
16  Fed.  369. 

Construction  of  vaults^—While  the 
Secretary  of  the  Treasury  was  not  au- 
thorized by  section  16  of  the  act  of 
May  30,  1908  (35  Stat  652),  to  rent 


vault  room  in  the  District  of  Columbia 
for  the  storage  of  certain  emergency 
national  bank  notes  until  additional 
vault  room  can  be  constructed  in  the 
treasury  building,  he  is  authorized  to 
make  necessary  -  expenditures  for  the 
construction  of  vaults  to  be  used  for 
the  purposes  mentioned  in  this  section. 
(1909)  27  Op.  Atty.  Gen.  270. 

Cited  without  definite  application, 
Logan  V.  U.  S.  (1903)  123  Fed.  291, 
292,  59  O.  0.  A.  476;  Ex  parte  Hough- 
ton (D.  C.  1881)  7  Fed.  657,  658. 


§  9715.  (Act  June  20,  1874,  c.  343,  §  5.)  Charter-numbers  to  be 
printed  on  notes. 
The  Comptroller  of  the  Currency  shall,  under  such  rules  and 
regula;tions  as  the  Secretary  of  the  Treasury  may  prescribe,  cause 
the  charter-numbers  of  the  association  to  be  printed  upon  all  na- 
tional-bank notes  which  may  be  hereafter  issued  by  him.  (18  Stat. 
124.) 

• 

This  section  was  part  of  the  Currency  Act  of  1874,  cited  ahove. 
See  notes  to  section  1  of  the  act,  ante,  §  9657. 

• 

§  9716.  (Act  March  3,  1875,  c.  130,  §  1.)     Distinctive  paper  for 
printing  notes. 

The  national-bank  notes  shall  be  printed  under  the  direction  of 
the  Secretary  of  the  Treasury,  and  upon  the  distinctive  or  special 
paper  which  has  been,  or  may  hereafter  be,  adopted  by  him  for 
pnnting  United  States  notes.    (18  Stat.  372.) 

This  was  a  proviso  annexed  to  an  appropriation  for  making  and  issuing  the 
national  currency  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1876,  cited  abova 

Any  distinctive  paper  for  use  in  the  printing  of  national  bank  notes,  which 
may  be  available,  may  be  used  for  printing  the  federal  reserve  notes,  by  a 
provision  of  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c  6,  §  16,  post,  § 
9799. 

§  9717.  (R.  S.  §  5173.)  Plates  and  dies  to  be  under  control  of 
Comptroller. 
The  plates  and  special  dies  to  be  procured  by  the  Comptroller  of 
the  Currency  for  the  printing  of  such  circulating  notes  shall  remain 
under  his  control  and  direction,  and  the  expenses  necessarily  in- 
curred in  executing  the  laws  respecting  the  procuring  of  such  notes, 
and  all  other  expenses  of  the  Bureau  of  the  Currency,  shall  be  paid 
out  of  the  proceeds  of  the  taxes  or  duties  assessed  and  collected  on 
the  circulation  of  national  banking  associations  under  this  Title. 

Act  June  3,  1864,  c.  106,  §  41,  13  Stat  111. 

Provisions  requiring  banks  to  reimburse  the  Treasury  for  the  cost  of  engrav- 
ing plates  ordered  by  them  were  made  by  the  Currency  Act  of  June  20,  2874, 
c.  343,  I  3,  post,  §  9751. 

Provisions  requiring  banks  to  pay  the  cost  of  making  plates  for  their  new 
notes  in  case  they  extend  their  corporate  succession  were  made  by  the  Cur- 
rency Act  of  July  12,  1882,  c.  290,  §  6,  ante,  §  9670. 

.§  9718.  (R.  S.  §  5174,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Annual  examination  of  plates,  dies,  etc. 
The  Comptroller  of  the  Currency  shall  cause  to  be  examined,  each 
year,  the  plates,  dies,  bed-pieces,  and  other  material  from  which 
the  national-bank  circulation  is  printed,  in  whole  or  in  part,  and  file 
in  his  Office  annually  a  correct  list  of  the  same.  Such  material  as 
shall  have  been  used  in  the  printing  of  the  notes  of  associations  which 
are  in  liquidation,  or  have  closed  business,  shall  be  destroyed  under 
such  regulations  as  shall  be  prescribed  by  the  Comptroller  of  the  Cur- 
rency and  approved  by  the  Secretary  of  the  Treasury.  The  ex- 
penses of  any  such  examination  or  destruction  shall  be  paid  out  of 
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any  appropriation  made  by  Congress  for  the  special  examination  of 
national  banks  and  bank-note  plates. 

Act  March  8,  1873,  c.  269,  |  4,  17  Stat  603.  Act  Feb.  27,  1877,  c  69,  19 
Stat  252. 

This  section  was.  amended  by  Act  Feb.  27,  1877,  c  68,  |  1,  cited  above,  by 
striking  out,  after  the  words  "the  plates,  dies,"  the  words  "but  pieces,"  and  mib- 
stituting  therefor  the  word  "bed-pieces,"  as  set  forth  here. 

This  section  was  made  applicable  to  the  plates,  etc.,  for  the  printing  of  the 
federal  reserve  notes,  by  the  -Federal  Reserve  Act  of  Dec.  23,  1913,  c  8,  by 
section  16  thereof,  post,  {  9799. 

§  9719.  (R.  S.  §  5175.)  Limit  to  issue  of  notes  under  five  dollars. 
Not  more  than  one-sixth  part  of  the  notes  furnished  to  any  associa- 
tion shall  be  of  a  less  denomination  than  five  dollars.  After  specie 
payments  are  resumed  no  association  shall  be  furnished  with  notes  of 
a  less  denomination  than  five  dollars. 

Act  June  3,  1864,  c.  106,  $  22,  13  Stat.  105. 

Subsequent  provisions  relating:  to  the  limit  of  the  issuance  of  circulating  notes 
of  the  denomination  of  five  dollars  were  made  by  the  Parity  Act  of  March  14^ 
1900,  c.  41,  §  12,  ante,  §  9713. 

(R.  S.  §  5176.    Repealed.) 

This  section  was  as  follows: 

"No  banking  association  organized  subsequent  to  the  twelfth  day  of  Joly, 
eighteen  hundred  and  seventy,  shall  have  a  circulation  in  excess  of  five  ban* 
dred  thousand  dollars." 

It  was  repealed  by  the  Currency  Act  of  July  12,  1882,  c.  290,  §  10,  22  Stat 
165,  which  enacted  a  substitute  for  R.  S.  §  5171,  which  in  turn  was  superseded 
by  the  Parity  Act  of  March  14,  1900,  c.  41,  {  12,  ante,  S  9713. 

(R.  S.  §5177.    Repealed.) 

This  section  provided  that  the  aggregate  amount  of  circulating  notes  Issued 
under  Act  Feb.  25,  1863,  c.  58,  12  Stat.  665 ;  Act  June  3,  1804,  c  106,  13 
Stat.  99 ;  Act  July  12,  1870,  c.  252,  §  1,  16  Stat  251,  and  this  Titie.  should 
not  exceed  $354,000,000.  It  was  repealed  by  the  Resumption  Act  of  Jan.  H 
1875,  c.  15,  S  3,  post,  {  9720. 

§  9720.  (Act  Jan.  14,  1875,  c.  15,  §  3.)  Aggregate  amount  of  cir- 
culating notes  not  limited. 
Section  five  thousand  one  hundred  and  seventy-seven  of  the 
Revised  Statutes  of  the  United  States,  limiting  the  aggregate  amount 
of  circulating-notes  of  national  banking-associations,  be,  and  is  here- 
by, repealed;  and  each  existing  banking-association  may  increase 
its  circulating-notes  in  accordance  with  existing  law  without  respect 
to  said  aggregate  limit;  and  new  banking-associations  may  be  or- 
ganized in  accordance  with  existing  law  without  respect  to  said  aggre- 
gate limit;  and  the  provisions  of  law  for  the  withdrawal  and  redistri- 
bution of  national-bank  currency  among  the  several  States  and  Ter- 
ritories are  hereby  repealed.     (18  Stat.  296.) 

This  was  part  of  the  last  section  of  the  Resumption  Act  of  1875,  cited 
above. 

See  notes  to  section  1  of  the  act,  ante,  §  6542. 

A  further  provision  of  this  section  was  as  follows: 

"And  provided  that  whenever,  and  so  often,  as  circulating  notes  shall  be 
issued  to  any  such  banking  association,  so  increasing  its  capital  or  circulat- 
ing notes,  or  so  newly  organized  as  aforesaid,  it  shall  be  the  duty  of  the  Sec- 
retary of  the  Treasury  to  redeem  the  legal-tender  United  States  notes  in  ex- 
cess only  of  three  hundred  million  of  dollars,  to  the  amount  of  eighty  per 
centum  of  the  sum  of  national  bank  notes  so  issued  to  any  such  banking  as- 
sociation as  aforesaid,  and  to  continue  such  redemption  as  such  circulating 
notes  are  issued  until  there  shall  be  outstanding  the  sum  of  three  hundred  mil- 
lion dollars  of  such  legal-tender  United  States  notes,  and  no  more." 

This  provision  was  superseded  by  Act  May  31,  1878,  c.  146,  ante,  §  6562; 
which  prohibited  the  further  cancellation  and  retirement  of  United  States 
legal-tender  notes. 

The  remaining  provisions  of  this  section,  omitted  here,  relating  to  the  re- 
demption of  legal-tender  notes,  and  the  issue  and  sale  of  bonds  for  that  pur- 
pose, are  set  forth  ante,  S  6543. 
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R.  S.  §  5177,  repealed  by  this  gection,  limited  the  aggregate  amount  of  cir- 
cnlating  notes  issued  under  certain  acts  to  not  to  exceed  1354,000,000. 

R.  S.  If  5178,  6179,  6180,  and  6181,  and  Act  June  20,  1874,  c.  343,  U  7,  8,  9, 
were  also  repealed  by  this  section. 

Cited    without    definite    application,      Bow  County  (1891)   11  Sup.  Gt.  594, 
Talbott  ▼.  Board  of  Com'rs  of  Silver      595,  139  U.  S.  438,  36  U  Ed.  210. 

See,  also,  note  under  |  5219,  ante. 

(R.  S.  §§  5178-5181.    Repealed.) 

R.  S.  ^  5178,  was  as  follows: 

"One  hundred  and  fifty  millions  of  dollars  of  the  entire  amount  of  circu- 
lating notes  authorized  to  be  issued  shall  be  apportioned  to  associations  in 
the  States,  in  the  Territories,  and  in  the  District  of  Columbia,  according  to  rep- 
resentative population.  One  hundred  and  fifty  millions  shall  be  apportioned 
by  the  Secretary  of  the  Treasury  among  associations  formed  in  the  several 
States,  in  the  Territories,  and  in  the  District  of  Colum|?ia,  having  due  regard 
to  the  existing  banking  capital,  resources,  and  business  of  such  States,  Terri- 
tories, and  District.  The  remaining  fifty-four  millions  shall  be  apportioned, 
among  associations  in  States  and  Territories  having,  under  the  apportionments 
above  prescribed,  less  than  their  full  proportion  of  the  aggregate  amount  of 
notes  authorized,  which  made  due  application  for  circulating  notes  prior  to  the 
twelfth  day  of  July,  eighteen  hundred  and  seventy-one.  Any  remainder  of 
such  fifty-four  millions  shall  be  issued  to  banking  associations  applying  for  cir- 
culating nojtes  in  other  States  or  Territories  having  less  than  their  proportion." 

R.  S.  S  5179,  was  as  follows: 

"In  order  to  secure  a  more  equitable  distribution  of  the  national  banking 
currency,  there  may  be  issued  circulating  notes  to  banking  associations  or- 
ganized in  States  and  Territories  having  less  than  their  proportion,  and  the 
amount  of  circulation  herein  authorized  shall,  under  the  direction  of  the  Sec- 
retary of  the  Treasury,  as  it  may  be  required  for  this  purpose,  be  withdrawn, 
as  herein  provided,  from  banking  associations  organized  in  States  having  more 
than  their  proportion,  but  the  amount  so  withdrawn  shall  not  exceed  twenty- 
five  million  dollars:  Provided,  That  no  circulation  shall  be  withdrawn  un- 
der the  provisions  of  this  section  until  after  the  fifty-four  millions  granted  in 
the  first  section  of  the  act  of  July  twelfth,  eighteen  hundred  and  seventy,  shall 
have  been  taken  up." 

R.  S.  I  5180,  was  as  follows: 

"The  Comptroller  of  the  Currency  shall,  under  the  direction  of  the  Secretary 
of  the  Treasury,  make  a  statement  showing  the  amount  of  circulation  in 
each  State  and  Territory,  and  the  amount  necessary  to  be  withdrawn  from 
each  association,  and  shall  forthwith  make  a  requisition  for  such  amount  upon 
Buch  associations,  commencing  with  chose  having  a  circulation  exceeding  one 
million  of  dollars,  in  States  having  an  excess  of  circulation,  and  withdrawing 
their  circulation  in  excess  of  one  million  of  dollars,  and  then  proceeding  pro- 
portionately with  other  associations  having  a  circulation  exceeding  three  hun- 
dred thousand  dollars,  in  States  having  the  largest  excess  of  circulation,  and  re- 
ducing the  circulation  of  such  associations  in  States  having  the  greatest  propor- 
tion in  excess,  leaving  undisturbed  the  associations  in  States  having  a  smaller 
proportion,  until  those  in  greater  excess  have  been  reduced  to  the  same  grade, 
and  continuing  thus  to  make  such  reductions  until  the  full  amount  of  twenty-five 
millions  has  been  withdrawn;  and  the  circulation  so  withdrawn  shall  be  dis- 
tributed among  the  States  and  Territories  having  less  than  their  proportion, 
so  as  to  equalize  the  same.  Upon  failure  of  any  association  to  return  the 
amount  of  circulating  notes  so  required,  within  one  year,  the  Comptroller 
shall  sell  at  public  auction,  having  given  twenty  days'  notice  thereof  in  one 
daily  newspaper  printed  in  Washington  and  one  in  New  Tork  City,  an  amount 
of  the  bonds  deposited  by  that  association  as  security  for  its  circulation,  equal 
to  the  circulation  required  to  be  withdrawn  from  the  association  and  not  re- 
turned in  compliance  with  such  requisition;  and  he  shall,  with  the  proceeds, 
redeem  so  many  of  the  notes  of  such  association,  as  they  come  into  the  Treas- 
ury, as  will  equal  the  amount  required  and  not  returned ;  and  shall  pay  the  bal- 
ance, if  any,  to  the  association." 

R.  S.  §  5181,  was  as  follows: 

"Any  association  located  in  any  State  having  more  than  its  proportion  of 
circulation  may  be  removed  to  any  State  having  less  than  its  proportion  of 
circulation,  under  such  rules  and  regulations  as  the  Comptroller  of  the  Cur- 
rency, with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe: 
Provided,  That  the  amount  of  the  issue  of  said  banks  shall  not  be  deducted 
from  the  issue  of  fifty-four  millions  mentioned  iti  section  five  thousand  one  hun- 
dred and  seventy-eight." 

These  four  sections  were  included  in  the  repeal  of  "the  provisions  of  law 
for  the  withdrawal  and  redistribution  of  national-bank  currency  among  the 
several  States  and  Territories,"  by  the  Resumption  Act  of  Jan.  14,  1875,  c.  16, 
S  3,  ante,  S  9720. 
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§  9721.  (R.  S.  §  5182.)     For  wiiat  demands  national  bank  notes 
may  be  received. 

After  any  association  receiving  circulating  notes  under  this  Title 
has  caused  its  promise  to  pay  such  notes  on  demand  to  be  signed 
by  the  president  or  vice-president  and  cashier  thereof,  in  such  manner 
as  to  make  them  obligatory  promissory  notes,  payable  on  demand, 
at  its  place  of  business,  such  association  may  issue  and  circulate  the 
same  as  money.  And  the  same  shall  be  received  at  par  in  all  parts 
of  the  United  States  in  payment  of  taxes,  excises,  public  lands,  and 
all  other  dues  to  the  United  States,  except  duties  on  imports;  and 
also  for  all  salaries  and  other  debts  and  demands  owing  by  the  United 
States  to  individuals,  corporations,  and  associations  within  the  United 
States,  except  interest  on  the  public  debt,  and  in  redemption  of  the 
national  currency.  • 

Act  June  3,  1864,  c.  106,  S  23,  13  Stat  106. 

Provisions  requiring  the  redemption  of  lost  or  stolen  notes  put  in  circoU- 
tlo'n  without  the  signature  or  upon  the  forged  signature  of  the  proper  officers 
are  contained  in  Act  July  28,  1892,  c  317,  post,  S  9755. 

Notes  of  Deoisions 


Payment  in  notes— C iron i ail ng  medi- 
um.—While  a  company  may  issue  prom- 
issory notes,  in  the  form  of  bank  notes, 
in  payment,  they  have  no  right  to  issue 
them  for  the  purpose  of  putting  them 
in  circulation  as  a  current  circulating 
medium.  U.  S.  ▼.  Ray  (O.  O.  1817) 
Fed.  Cas.  No.  16,124. 

A  payment  in  bank  notes  issued  with- 
out authority  of  the  bank  is  not  valid 
where  the  party  paying  knew  that  fact 


at  the  time.  Cassedy  v.  WUliams  (G. 
C.  1843)  Fed.  Gas.  No.  2,501. 

Cited    without    definite    appiieation, 

Hollister  v.  Zion*8  Oo-operative  Mer- 
cantile Inst  (1884)  4  Sup.  Ct  263, 
264,  111  U.  S.  62,  28  L.  Ed.  362;  Wood- 
ruff V.  Mississippi  (1896)  16  Sup.  Gt 
820,  823.  162  U.  S.  291,  40  L.  Ed.  973; 
Logan  V.  U.  S.  (190^)  123  Fed.  291, 
292,  59  O.  O.  A.  47a 


§  9722.  (R.  S.  §  5183,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Issue  of  other  notes  prohibited. 
No  national  banking  association  shall  issue  post  notes  or  any  other 
notes  to  circulate  as  money  than  such  as  are  authorized  by  the  provi- 
sions of  this  Title. 

Act  June  3,  1864,  c.  106,  |  23,  13  Stat  106.  Act  F^b.  18,  1875,  c  80,  |  1, 
18  Stat  320. 

This  section  was  amended  by  Act  Feb.  18,  1875,  c.  80,  9  1,  cited  above,  by 
adding,  after  the  words  "shall  issue,"  the  words  "post  notes  or,"  as  set  fortb 
here. 

Notes  of  Deeiatona 


Certiflcates  of  deposltiP-Oertificates 
of  deposit  in  the  ordinary  form  issued 
by  bank  to  depositors  and  payable  to 
order,  are  not  post  notes,  within  the 
prohibition  of  this  section.  Riddle  t. 
First  Nat  Bank  (C.  O.  1886)  27  Fed. 
503,  505. 

The  issuing  of  certificates  of  deposit 
by  a  national  bank  is  not  illegal,  as  be- 
ing in  violation  of  this  section,  which 
forbids  national  banks  to  issue  any  oth- 
er notes  to  circulate  as  money  than 
such  as  are  authorized  by  the  provi- 


sions of  the  statute.  Hunt  y.  Appel- 
lant from  Decree  of  Judge  of  Probate 
(1886)  141  Mass.  515,  6  N.  E.  554. 

This  section  does  not  apply  to  time 
certificates  of  deposit,  representing  an 
actual  loan.  Logan  Nat  Bank  v.  Wil- 
liamson (1887)  2  Ohio  Cir.  Ct  R.  11& 

Post  notes  do  not  include  time  cer- 
tificates of  deposit,  representing  an 
actual  loan,  which  are  not  intended  to 
circulate  as  money.  Logan  Nat  Bank 
v.  Williamson  (C.  C.  1887)  2  OKio  Cir. 
Ct  R.  118,  1  O.  C.  D.  305. 


§  9723.  (R.  S.  §  5184.)  Destroying  and  replacing  worn-out  and 
mutilated  notes. 
It  shall  be  the  duty  of  the  Comptroller  of  the  Currency  to  receive 
worn-out  or  mutilated  circulating  notes  issued  by  any  banking  asso- 
ciation, and  also,  on  due  proof  of  the  destruction  of  any  such  circu- 
lating notes,  to  deliver  in  place  thereof  to  the  association  other  blank 
circulating  notes  to  an  equal  amount.  Such  worn-out  or  mutilated 
notes,  after  a  memorandum  has  been  entered  in  the  proper  books,  in 
accordance  with  such  regulations  as  may  be  established  by  the  Comp- 
troller, as  well  as  all  circulating  notes  which  shall  have  been  paid  or 
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surrendered  to  be  canceled,  shall  be  burned  to  ashes  in  oresence 
of  four  persons,  one  to  be  appointed  by  the  Secretary  of  the  Treasury, 
one  by  the  Comptroller  of  the  Currency,  one  by  the  Treasurer  of  the  * 
United^  States,  and  one  by  the  association,  under  such  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe.  A  certific'late  of  such 
burning,  signed  by  the  parties  so  appointed,  shall  be  made  in  the 
books  of  the  Comptroller,  and  a  duplicate  thereof  forwarded  to  the 
association  whose  notes  are  thus  canceled. 
Act  Jane  8,  1864,  c.  106,  §  24,  13  Stat.  106. 

Provisions  relatinsr  .to  the  destruction  of  national  bank  notes  by  macera- 
tion, and  repealing  so  much  of  this  section  as  required  such  notes  to  be  burned, 
were  made  by  Act  June  23,  1874,  c.  455,  1 1,  ante,  |  6560. 

§  9724.'  (R.  S.  §  5185.)    Organization  of  associations  to  issue  gold 
notes  authorized^ 

Associations  may  be  organized  in  the  manner  prescribed  by  this 
Title  for  the  purpose  of  issuing  notes  payable  in  gold;  and  upon  the 
deposit  of  any  United  States  bonds  bearing  interest  payable  in  gold 
with  the  Treasurer  of  the  United  States,  in  the  manner  prescribed  for 
other  associations,  it  shall  be  lawful  for  the  Comptroller  of  the  Cur- 
rency to  issue  to  the  association  making  the  deposit  circulating  notes 
of  different  denominations,  but  none  of  them  of  less  than  five  dollars, 
and  not  exceeding  in  amount  eighty  per  centum  of  the  par  value  of 
the  bonds  deposited,  which  shall  express  the  promise  of  the  associa- 
tion to  pay  them,  upon  presentation  at  the  office  at  which  they  are 
issued,  in  gold  coin  of  the  United  States,  and  shall  be  so  redeemable. 
But  no  such  association  shall  have  a  circulation  of  more  than  one 
million  of  dollars. 

Act  July  12,  1870.  c.  252,  |  3, 16  Stet.  252. 

Provisions  relating  to  the  removal  of  the  limitation  restricting  the  circulation 
of  banking  associations  issuing  notes  payable  in  gold  were  made  by  Act  Jan.  10, 
1875,  c.  19;  post,  §  9725. 

Provisions  authorizing  the  conversion  of  national  gold  banks  into  currency 
banks  were  made  by  Act  Feb.  14,  1880,  c.  25,  post,  |  9727. 

§  9725.  (Act  Jan.  19,  1875»  c.  19.)  Removal  of  limitation  on  circu- 
lation of  gold  banks. 
So  much  of  section  five  thousand  one  hundred  and  eighty-five  of 
the  Revised  Statutes  of  the  United  States  as  limits  the  circula- 
tion of  banking-associations,  organized  for  the  purpose  of  issuing 
notes  payable  in  gold,  severally  to  one  million  dollars,  be,  and  the 
same  is  hereby,  repealed;  and  each  of  such  existing  banking-asso- 
ciations may  increase  its  circulating-notes,  and  new  banking-asso- 
ciations may  be  organized,  in  accordance  with  existing  law,  with- 
out respect  to  such  limitation.    (18  Stat.  302.) 

This  was  an  act  entitled  *'An  act  to  remove  the  limitation  restricting  the  cir- 
culation of  banking-associations  issuing  notes  payable  in  gold." 

R.  S.  I  5185,  mentioned  in  this  sectioui  is  set  forth  ante,  |  9724.  See  notes 
to 'that  section. 

§  9726.  (R.  S.  §  5186.)    Their  lawful  money  reserve,  and  duty  of 
receiving  notes  of  other  associations. 

Every  association  organized  under  the  preceding  section  shall  at 
all  times  keep  on  hand  not  less  than  twenty-five  per  centum  of  its 
outstanding  circulation,  in  gold  or  silver  coin  of  the  United  States; 
and  shall  receive  at  par  in  the  payment  of  debts  the  gold-notes  of 
every  other  such  association  which  at  the  time  of  such  payment  is 
redeeming  its  circulating  notes  in  gold  coin  of  the  United  States,  and 
shall  be  subject  to  all  the  provisions  of  this  Title:  Provided,  That, 
in  applying  the  same  to  associations  organized  for  issuing  gold-notes, 
the  terms  "lawful  money"  and  "lawful  money  of  the  United  States" 
shall  be  construed  to  mean  gold  or  silver  coin  of  the  United  States ; 
and  the  circulation  of  such  associations  shall  not  be  within  the  limita- 
tion of  circulation  mentioned  in  this  Title. 

.    Act  July  12,  1870,  c  252,  |i  d-5,  16  Stet  252,  253. 
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§  9727.  (Act  Feb.  14,  1880,  c.  25.)  Conversion  of  national  gold 
banks  into  currency  banks. 
Any  national  gold  bank  organized  under  the  provisions  of  the 
laws  of  the  United  States,  may,  in  the  manner  and  subject  to  the 
provisions  prescribed  by  section  fifty-one  hundred  and  fifty-four 
of  the  Revised  Statutes  of  the  United  States,  for  the  conversion 
of  banks  incorporated  under  the  laws  of  any  State,  cease  to  be  a 
gold  bank,  and  become  such  an  association  as  is  authorized  by 
section  fifty-one  hundred  and  thirty-three,  for  carrying  on  the  busi- 
ness of  banking,  and  shall  have  the  same  powers  and  privileges^ 
and  shall  be  subject  to  the  same  duties,  responsibilities,  and  rules,  in 
all  respects,  as  are  by  law  prescribed  for  such  associations : .  Provided, 
That  all  certificates  of  organization  which  shall  be  issued  under  this 
act  shall  bear  the  date  of  the  original  organization  of  each  bank  re- 
spectively as  a  gold  bank.    (21  Stat.  66.) 

This  was  an  act  entitled  "An  act  authorizing  the  conversion  of  national  goM 
banks.'' 

R-  S.  §§  5133,  5154,  mentioned  in  this  section,  are  set  forth  ante,  §S  9658, 

§  9728:  (R.  S.  §  5187.)  Penalty  for  issuing  circulating  notes  to  un- 
authorized associations. 
No  officer  acting  under  the  provisions  of  this  Title  shall  counter- 
sign or  deliver  to  any  association,  or  to  any  other  company  or  per- 
son, any  circulating  notes  contemplated  by  this  Title,  except  in  accord- 
ance with  the  true  intent  and  meaning  of  its  provisions.  Every  officer 
who  violates  this  section  shall  be  deemed  guilty  of  a  high  misde- 
meanor, and  shall  be  fined  not  more  than  double  the  amount  so  coun- 
tersigned and  delivered,  and  imprisoned  not  less  than  one  year  and 
not  more  than  fifteen  years. 

Act  Jane  3,  1864,  c.  106,  S  27,  13  Stat  107. 

(R.  S.  §§  5188,  5189.    Repealed.) 

R.  S.  I  5188,  made  punishable  the  imitating  of  national  bank  notes  bj  bosi- 
ness,  etc.,  cards,  etc,  or  advertisements,  or  writing,  printing,  etc,  on  snch 
notes,  any  business,  etc,  card,  or  notice  or  advertisement. 

R.  S.  §  5189,  made  punishable  the  mutilating,  etc.,  national  bank  notes,  etc, 
with  intent  to  render  the  same  unfit  to  be  r>>iBsaed. 

These  two  sections  were  incorporated  into  the  Criminal  Code,  in  sections 
175,  176,  thereof,  respectively,  post,  §&  10345,  10346,  and  were  repealed  b/ 
section  341  thereof,  post,  |  10515. 


CHAPTER  TWO  A 
National  Currency  Associations 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  this  Ti- 
tle of  the  Revised  Statutes,  included  the  provisions  for  the  issue  by  naticmal 
currency  associations  of  additional  circulating  notes,  in  emergencies;  being 
parts  of  the  Aldrich-Vreeland  (National  Currency  Associations)  Act  of  May  30. 
1908,  c  229,  35  Stat  546,  Act  Aug.  22,  1911,  c  36,  §  4,  35  Stat  553,  and  Act 
Dec.  23,  1913,  c  6,  §  27,  38  Stat  274. 

Section  1  of  said  Act  May  30,  1908,  c.  229,  authorized  national  banking  asso- 
ciations having  a  certain  amount  of  capital  and  surplus  to  form  voluntary  asso- 
ciations, to  be  designated  as  national  currency  associations,  prescribed  the 
method  of  organizing  such  associations,  limited  the  number  of  such  associa- 
tions in  any  one  city,  designated  the  geographical  locations  of  such  associa- 
tions, provided  for  the  admission  to  such  associations  of  national  banks  having 
the  necessary  qualifications,  provided  that  each  association  should  be  composed 
exclusively  of  banks  not  members  of  any  other  association,  provided  for  the 
effect  of  the  dissolution  of  a  member  of  such  association  and  the  effect  of  tbe 
reduction  in  number  of  members  of  such  associations,  provided  for  the  manage- 
ment of  the  affairs  of  such  associations,  provided  for  the  making  of  by-laws  by 
such  associations,  prescribed  the  officers  of  such  associations,  prescribed  the 
powers  of  the  ezeoutLve  committees  of  such  associations,  provided  for  the  issue 
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by  such  associations  of  additional  circulating  notes  on  deposit  of  securities,  in- 
cluding commercial  paper,  and  prescribed  the  liability  of  the  banks  belonging  to 
such  associations  and  their  assets  for  the  redemption  of  such  additional  circulat- 
ing notes. 

Section  2  of  said  act  prescribed  the  procedure  to  be  followed  on  the  failure  of 
any  bank  belonging  to  such  associations  to  preserve  or  make  good  its  fund  for 
the  redemption  of  the  circulating  notes  issued  under  the  provisions  of  section  1. 

Section  3  of  said  act  provided  for  the  issue  by  national  banks,  under  certain 
conditions,  of  additional  circulating  notes  on  deposit  of  bonds  other  than  Unit- 
ed States  bonds. 

Section  4  of  said  act  provided  for  the  disposition,  etc.,  of  the  bonds  deposit- 
ed under  section  3. 

Section  5  of  said  act  prescribed  the  status  of  the  additional  circulating  notes 
issued  under  the  act,  and  limited  the  amount  of  such  notes  which  might  be 
issued. 

Section  6  of  said  act  provided  for  an  additional  redemption  fund  for  addi- 
tional circulating  notes  outstanding.  ^ 

Section  7  of  said  act  provided  for  the  distribution  of  the  additional  circulat- 
ing notes  proportionate  to  the  capital  and  surplus  of  national  banks  in  each 
state,  and  provided  for  emergency  assignments  of  such  circulating  notes  not  ap- 
plied for  from  the  amounts  authorized. 

Section  8  of  said  act  required  the  Secretary  of  the  Treasury  to  obtain  infor- 
mation as  to  the  securities  acceptable  under  the  act  and  to  furnish  such  in- 
formation to  national  banks. 

Section  9  of  said  act  amended  R.  S.  |  5214,  post,  §  9779,  but  said  section 
was  re-ei^acted  to  read  as  it  stood  prior  to  said  amendment,  with  an  amend- 
ment of  a  portion  thereof,  by  a  provision  of  the  Federal  Reserve  Act  of  Dec. 
23,  1913,  c  6,  §  27,  38  Stat  274,  as  amended  by  Act  Aug.  4,  1914,  c.  225,.  38 
Stat.  682. 

Section  10  of  said  act  amended  the  Currency  Act  of  July  12,  1882,  c  290,  § 
9,  as  previously  aiAended  by  Act  March  4,  1907,  c.  2913,  §  4,  and  is  incorpo- 
rated in  said  section  as  set  forth  ante,  §  9709. 

Section  11  of  said  act  amended  R.  S.  f  5172,  and  is  incorporated  in  said  sec- 
tion as  set  forth  post,  §  9714. 

Section  12  of  said  act  provided  for  the  redemption  by  the  Treasury  of  circu- 
lating notes  of  national  banking  associations  in  lawful  money  of  the  United 
States.    It  is  set  forth  post,  §  9752. 

Section  13  of  said  act  required  all  acts  and  orders  of  the  Comptroller  of  the 
Currency  and  the  Treasurer  of  the  United  States  authorized  by  the  act  to  be 
approved  by  the  Secretary  of  the  Treasury,  and  gave  the  Secretary  power  to 
make  rules  and  regulations  concerning,  and  exercise  such  control  over,  the  or- 
ganization and  management  of  national  currency  associations  as  might  be  nec- 
essary to  carry  out  the  purposes  of  the  act. 

Section  14  of  said  act  provided  that  the  provisions  of  R.  S.  S  5191  (post,  | 
9746)  should  not  apply  to  deposits  of  public  moneys  by  the  United  States  in 
designated  depositaries.    It  is  set  forth  ante,  §  9692. 

Section  15  of  said  act  prescribed  the  rate  of  interest  on  special  and  addi- 
tional deposits  in  national  banks  designated  as  depositaries.  It  is  set  forth 
ante,  §  9693. 

Section  16  of  said  act  appropriated  a  sum  sufficient  to  carry  out  the  provi- 
sions of  the  preceding  sections  of  the  act,  out  of  any  money  in  the  Treasnry 
not  otherwise  appropriated,  and  was  merely  temporary  in  its  legal  effect 

Section  17  of  said  act  created  a  National  Monetary  Commission. 

Section  18  of  said  act  prescribed  the  duties  and  powers  of  said  Commission. 

Section  19  of  said  act  made  an  appropriaton  for  the  expenses  of  the  Com- 
mission. 

Section  20  of  said  act  provided  that  the  act  should  expire  by  limitation  on 
June  30,  1914. 

Act  Dec.  23,  1913,  c.  6,  S  27,  38  Stat  274,  extended  the  limitation  fixed  by 
said  section  20  for  another  year.    Said  section  read  as  follows: 

"The  provisions  of  the  Act  of  May  thirtieth,  nineteen  hundred  and  eight,  au- 
thorizing national  currency  associations,  the  issue  of  additional  national-bank 
circulation,  and  creating  a  National  Monetary  Commission,  which  expires  by 
limitation  under  the  terms  of  such  Act  on  the  thirtieth  day  of  June,  nineteen 
hundred  and  fourteen,  are  hereby  extended  to  June  thirtieth,  nineteen  hundred 
and  fifteen,  and  sections  fifty-one  hundred  and  fifty-three,  fifty-one  hundred  and 
seventy-two,  fifty-one  hundred  and  ninety-one,  and  fifty-two  hundred  and  four- 
teen of  the  Revised  Statutes  of  the  United  States,  which  were  amended  by  the 
Act  of  May  thirtieth,  nineteen  hundred  and  eight,  are  hereby  reenacted  to  read 
as  such  sections  read  prior  to  May  thirtieth,  nineteen  hundred  and  eight,  sub- 
ject to  such  amendments  or  modifications  as  are  prescribed  in  this  Act:  Pro- 
vided, however,  That  section  nine  of  the  Act  first  referred  to  in  this  section  is 
hereby  amended  so  as  to  change  the  tax  rates  fixed  ia  said  Act  by  making  the 
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portion  applicable  thereto  read  as  follows:  National  banldng  associations 
having  circulating  notes  secured  otherwise  than  by  bonds  of  the  United  States, 
shall  pay  for  the  first  three  months  a  tax  at  the  rate  of  three  per  centum  per 
annum  upon  the  average  amount  of  such  of  their  notes  in  circulation  as  are 
based  upon  the  deposit  of  such  securities,  and  afterwards  an  additional  tax 
rate  of  one-half  of  one  per  centum  per  annum  for  each  month  until  a  tax  of  six 
per  centum  per  annum  is  reached,  and  thereafter  such  tax  of  six  per  coitum 
per  annum  upon  the  average  amoimt  of  such  notes.'* 

SaM  Act  Dec  23,  1»13,  c.  6,  |  27,  was  amended  by  Act  Aug.  4.  1914,  c  225, 
88  Stat.  682,  to  read  as  follows: 

'*The  provisions  of  the  Act  of  May  thirtieth,  nineteen  hundred  and  eight,  au- 
thorising xiatlonal  currency  associations,  the  issue  of  additional  national-bank 
circulation,  and  creating  a  National  Monetary  Commission,  which  expires  by 
limitation  under  the  terms  of  sudi  Act  on  the  thirtieth  day  of  June,  nineteen 
Imndred  and  fourteen,  are  hereby  extended  to  June  thirtieth,  nineteen  hundred 
and  fifteen,  and  sections  fifty-one  hundred  and  fifty-three,  fif^-one  hundred  and 
seventy-two,  fifty-one  hundred  and  ninety-one,  and  fifty-two  hundred  and  four- 
teen of  the  Revised  Statutes  of  the  United  States,  which  were  amended  by  the 
Act  of  May  thirtieth,  nineteen  hundred  and  eight,  are  hereby  reenacted  to  read 
as  such  sections  read  prior  to  May  thirtieth,  nineteen  hundred  and  eight,  sub- 
ject to  such  amendments  or  modifications  as  are  prescribed  in  this  Act:  Pro- 
vided, however,  That  section  nine  of  the  Act  first  referred  to  in  this  section  is 
hereby  amended  so  as  to  change  the  tax  rates  fixed  in  said  Act  by  making  the 
portion  applicable  thereto  read  as  follows: 

''National  banking  associations  having  circulating  notes  secured  otherwise 
than  by  bonds  of  the  United  States,  shall  pay  for  the  first  three  months  a  tax 
at  the  rate  of  three  per  centum  per  annum  upon  the  average  amount  of  such 
of  their  notes  in  circulation  as  are  based  upon  the  deposit  of  such  securities, 
and  afterwards  an  additional  tax  rate  of  one-half  of  one  per  centum  per  annum 
for  each  month  until  a  tax  of  six  per  centum  per  annum  is  reached,  and  there- 
after such  tax  of  six  per  centum  per  annum  upon  the  average  amount  of  such 
notes:  Provided  further,  That  whenever  in  his  judgment  he  may  deem  it  de- 
sirable, the  Secretary  of  the  Treasury  shall  have  power  to  suspend  the  limita- 
tions imposed  by  section  one  and  section  three  of  the  Act  referred  to  in  this 
section,  which  prescribe  that  such  additional  circulation  secured  otherwise  than 
by  bonds  of  the  United  States  shall  be  issued  only  to  National  banks  having  cir- 
culating notes  outstanding  secured  by  the  deposit  of  bonds  of  the  United  States 
to  an  amount  not  less  than  forty  per  centum  of  the  capital  stock  of  such  banks, 
and  to  suspend  also  the  conditions  and  limitations  of  section  five  of  said  Act 
except  that  no  bank  shall  be  permitted  to  issue  circulating  notes  in  excess  of 
one  hundred  and  twenty-five  per  centum  of  its  unimpaired  capital  and  surplus. 
He  shall  require  each  bank  and  currency  association  to  maintain  on  deposit 
in  the  Treasury  of  the  United  States  a  sum  in  gold  sufficient  in  his  judgment 
for  the  redemption  of  such  notes,  but  in  no  event  less  than  five  per  centum.  He 
may  permit  National  banks,  during  the  period  for  which  such  provisions  are 
suspended,  to  issue  additional  circulation  under  the  terms  and  conditions  of  the 
Act  referred  to  as  herein  amended:  Provided  further.  That  the  Secretary  of 
the  Treasury,  in  his  discretion,  is  further  authorised  to  extend  the  benefits  of 
this  Act  to  all  qualified  State  banks  and  trust  companies,  which  have  joined 
the  Federal  reserve  system,  or  which  may  contract  to  join  within  fifteen  days 
after  the  passage  of  this  Act." 

The  date  last  mentioned  having  passed  without  any  further  extension  having 
been  made,  said  Act  May  30,  1908,  c.  229,  became  inoperative,  and  is  therefore 
omitted  from  this  compilation,  except  sections  12,  14,  and  IS,  which  are  set 
forth  post,  §  9752,  and  ante,  §§  9692,  9693,  respectively. 

Act  Aug.  22,  1911,  c.  36,  S  4,  37  Stat  30,  provided  that: 

^o  one  receiving  a  salary  or  emoluments  from  the  Crovemment  of  the  Unit- 
ed States,  in  any  capacity,  shall  receive  any  salary  or  emolument  as  a  member 
or  employ^  of  said  commission  from  the  date  of  the  passage  of  this  Act:  Pro- 
vided, That  voluntary  assistance,  without  compensation,  may  be  accepted  by 
the  commission  from  present  employes  or  from  others  whose  assistance  may  be 
desired  by  the  commission." 

Said  section  is  also  omitted  from  this  compilation  for  the  reasons  stated 
above. 

Said  Act  Dec.  23,  1913,  c.  6,  §  27,  38  Stat.  274,  as  amended  by  said  Act  Aug. 
4,  1914,  c.  225,  38  Stat.  682,  is  also  omitted  from  this  compilation  for  the  rea- 
sons stated  above. 

The  Federal  Reserve  Act  of  Dec  23,  1913,  c  6,  post,  S§  9785-9805,  created 
a  new  system  for  the  government  and  regulation  of  all  national  banks,  and 
such  of  the  state  banks  and  trust  companies  as,  possessing  the  necessary  qual- 
ifications, should  signify  their  acceptance  of  the  act. 

(U886) 


Ch.3) 


NATIONAL  BANKS 


8§  9729-8743 


§§  9729-9743.    (Omitted  as  obsolete.) 

These  sections,  which  were  Act  May  30,  1906,  c.  229,  S§  IS,  18,  17-20,  35 
Stat.  546,  Act  Aug.  22,  1911,  c.  36,  §  4,  37  Stat.  30,  and  Act  Dec.  23,  1913,  c. 
6,  S  27,  38  Stat  274,  as  amended  by  Act  Aug.  4,  1914,  c  225,  38  Stat  682, 
are  omitted  from  this  compilation  as  having  expired  by  limitation.  See  notes 
at  the  beginning  of  this  Chapter. 

Notes  of  Decisions  to  §  9729 


W  ithdrawal     from     association.  —  A 

member  of  a  national  currency  asso- 
ciation duly  organized  under  this  act 
cannot,  at  its  own  pleasure,  withdraw 
from  such  association.  (1908)  27  Op. 
Atty.  Gen.  63. 

The  several  banks  constituting  a  na- 
tional currency  association  may  give  to 


each  delegate  to  the  governing  body  of 
the  association  the  right  to  consent  to 
the  withdrawal  of  any  particular  bank 
belonging  to  the  association,  but  such 
delegation  of  authority  will  always  be 
revocable  and  cannot  be  permanently 
conferred  by  the  by-laws  of  the  asso- 
ciation.   Id. 


Notes  of  Degisions  to  |  9731 

Purchase  of  munlolpal  bonds^^A  na-      Nat  Bank  of  Junction  City  (Kan.  1915) 
tional  bank  may  contract  to  buy  mu-      153  P.  2S, 
nidpal  bonds.    Junction  City  v.  Central 
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§  9744.  (R.  S.  §  5190.)     Place  of  business. 

The  usual  business  of  each  national  banking  association  shall  be 
transacted  at  an  office  or  banking-house  located  in  the  place  specified 
in  its  organization  certificate. 

Act  Jane  8,  1864,  c  106,  f  8,  18  Stat  101. 

Proyisions  relating  to  change  of  place  of  business  were  made  by  Act  May  1, 
1886,  c.  78,  I  2»  ante,  §  9662. 

Notes  of  Deoisloiui 


Place    of    transacting    buslness^^A 

bank  may  purchase  coin  of  another 
bank  at  the  banking  house  of  the  lat- 
ter. Merchants'  Nat  Bank  y.  State 
Nat.  Bank  (1870)  10  WaU.  604,  651, 
10  L.  Ed.  1008. 

The  provision  of  this  section  as  to 
the  place  at  which  the  usual  business 
of  each  national  banking  association 
shall  be  transacted  refers  to  its  usual 
business  after  obtaining  the  certificate 
from  the  comptroller,  and  to  the  place 
— that  is,  the  dty  or  town— in  which, 
after  it  has  been  authorized  by  such 
certificate  to  commence  business,  its 
office  or  banking  house  is  located.  Mc- 
Cormick  t.  Market  Nat  Bank  (1897) 
17  Sup.  Ct  433,  436,  165  U.  S.  538,  41 
L.  Ed.  817. 

There  is  no  right  to  organize  and. 
carry  on  the  business  of  a  national 
bank  except  on  the  conditions  and  in 
the  manner  prescribed  by  the  acts  of 
Congress  regulating  national  banks,  of 
which  all  must  take  notice.  First  Nat 
Bank  ▼.  Murray  (1914)  212  Fed.  140, 
128  C.  O.  A.  652. 

Under  this  section  a  national  bank 
cannot  make  a  valid  contract  for  the 
cashing  of  checks  upon  it,  at  a  differ- 
ent place  from  that  of  its  residence, 
through  the  agency  of  another  bank. 
Armstrong  v.  Second  Nat  Bank  (D.  G.  . 
1889)  38  Fed.  883. 

This  section,  properly  construed,  re- 
stricts the  carrying  on  of  the  general 
banking  business  by  a  national  bank  to 
one  office  or  banking  house  in  the  place 
designated  in  the  association's  certifi- 


cate  of  organization.     (1911)   29   Qp. 
Atty.  Gen.  81. 

Banks  created  under  the  national 
banking  act  of  the  United  States  are 
not  within  St  |  571,  providing  that  ''all 
corporations,  except  foreign  insurance 
companies,  formed  under  the  laws  of 
this  or  any  other  state,"  shall  at  all 
times  have  a  place  of  business  in  the 
state,  and  that  no  corporation  shall 
carry  on  any  business  in  the  state,  till 
it  shall  have  filed  a  statement  giving 
the  location  of  its  office  and  the  name 
of  its  agent  First  Nat  Bank  v.  Com- 
monwealth (Ky.  1896)  33  S.  W.  1105. 

A  national  bank  bookkeeper  induced 
defendants  to  deposit  funds  in  the  bank, 
and  from  time  to  time  received  money 
outside  the  bank  to  be  deposited  for 
them,  but  so  manipulated  accounts  as 
to  enable  him  to  appropriate  the  money 
to  his  own  use;  checks  against  the  de- 
posits being  charged  against  other  de- 
positors. On  discovery  of  the  book- 
keeper's defalcations,  his  surety  paid 
the  bank  the  shortage  and  took  an  as- 
signment of  the  bank's  claim  against 
defendants,  arising  through  the  over- 
draft resulting  from  charging  their 
checks  against  their  account.  Held 
that,  in  view  of  this  section,  as  affect- 
ing defendants'  liability  to  the  surety, 
the  bookkeeper  must  be  deemed  to  have 
been  defendants'  agent,  and  not  the 
bank's.  Fidelity  &  Deposit  Co.  of 
Maryland  v.  Colby  (Sup.  1911)  132  N. 
X.  Supp.  20. 

Cited    without    deflnfte    applfoation. 

Barling  v.  Emigh  (1909)   30  Sup.  Ct 
672,  674,  218  U.  S.  27,  54  L.  Ed.  915. 


§  9745.  (Act  Dec.  23,  1913,  a  6,  §  25,  as  amended.  Act  Sept.  7, 
1916,  c.  461.)     Foreign  branches. 

Any  national  banking  association  possessing  a  capital  and 
surplus  of  $1,000,000  or  more  may  file  application  with  the 
Federal  Reserve  Board  for  permission  to  exercise,  upon  such  con- 
ditions and  under  such  regulations  as  may  be  prescribed  by  the  said 
board,  either  or  both  of  the  following  powers : 

First.  To  establish  branches  in  foreign  countries  or  dependen- 
cies or  insular  possessions  of  the  United  States  for  the  furtherance 
of  the  foreign  commerce  of  the  United  States,  and  to  act  if  re- 
quired to  do  so  as  fiscal  agents  of  the  United  States. 

Second.  To  invest  an  amount  not  exceeding  in  the  aggregate 
ten  per  centum  of  its  paid-in  capital  stock  and  surplus  in  the  stock 
of  one  or  more  banks  or  corporations  chartered  or  incorporated 
under  the  laws  of  the  United  States  or  of  any  State  thereof,  and 
principally  engaged  in  international  or  foreign  banking,  or  banking 
in  a  dependency  or  insular  possession  of  the  United  States  either 
directly  or  through  the  agency,  ownership,  or  control  of  local  in- 

(11888) 


Ch.  3)  NATIONAL  BANKS  §  9745 

stitutions  ii^  foreign  countries,  or  in  such  dependencies  or  insular 
possessions. 

Such  apph'cation  shall  specify  the  name  and  capital  of  the  bank- 
ing association  filing  it,  the  powers  applied  for,  and  the  place  or 
? laces  where  the  banking  operations  proposed  are  to  be  carried  on. 
^he  Federal  Reserve  Board  shall  have  power  to  approve  or  to 
reject  such  application  in  whole  or  in  part  if  for  any  reason  the 
granting  of  such  application  is  deemed  inexpedient,  and  shall  also 
have  power  from  time  to  time  to  increase  or  decrease  the  number 
of  places  where  such  banking  operations  may  be  carried  on. 

Every  national  banking  association  operating  foreign  branches 
shall  be  required  to  furnish  information  concerning  the  condition 
of  such  branches  to  the  Comptroller  of  the  Currency  upon  demand, 
and  every  member  bank  investing  in  the  capital  stock  of  banks  or 
corporations  described  under  subparagraph  two  of  the  first  para- 
graph of  this  section  shall  be  required  to  furnish  information  con- 
cerning the  condition  of  such  banks  or  corporations  to  the  Fed- 
eral Reserve  Board  upon  demand,  and  the  Federal  Reserve  Board 
may  order  special  examinations  of  the  said  branches,  banks,  or 
corporations  at  such  time  or  times  as  it  may  deem  best. 

Before  any  national  bank  shall  be  permitted  to  purchase  stock 
in  any  such  corporation  the  said  corporation  shall  enter  iftto  an 
agreement  or  undertaking  with  the  Federal  Reserve  Board  to  re- 
strict its  operations  or  conduct  its  business  in  such  manner  or  un- 
der such  limitations  and  restrictions  as  the  said  board  may  pre- 
scribe for  the  place  or  places  wherein  such  business  is  to  be  con- 
ducted. If  at  any  time  the  Federal  Reserve  Board  shall  ascertain 
that  the  regulations  prescribed  by  it  are  not  being  complied  with, 
said  board  is  hereby  authorized  and  empowered  to  institute  an  in- 
vestigation of  the  matter  and  to  send  for  persons  and  papers,  sub- 
poena witnesses,  and  administer  oaths  in  order  to  satisfy  itself  as 
to  the  actual  nature  of  the  transactions  referred  to.  Should  such 
investigation  result  in  establishing  the  failure  of  the  corporation 
in  question,  or  of  the  national  bank  or  banks  which  may  be  stock- 
holders therein,  to  comply  with  the  regulations  laid  down  by  the 
said  Federal  Reserve  Board,  such  national  banks  may  be  required 
to  dispose  of  stock  holdings  in  the  said  corporation  upon  reason- 
able notice. 

Every  such  national  banking  association  shall  conduct  the  ac- 
counts of  each  foreign  branch  independently  of  the  accounts  of 
other  foreign  branches  established  by  it  and  of  its  home  office,  and 
shall  at  the  end  of  each  fiscal  period  transfer  to  its  general  ledger 
the  profit  or  loss  accrued  at  each  branch  as  a  separate  item. 

Any  director  or  other  officer,  agent,  or  employee  of  any  member 
bank  may,  with  the  approval  of  the  Federal  Reserve  Board,  be  a 
director  or  other  officer,  agent,  or  employee  of  any  such  bank  or 
corporation  above  mentioned  in  the  capital  stock  of  which  such 
member  bank  shall  have  invested  as  hereinbefore  provided,  with- 
out being  subject  to  the  provisions  of  section  eight  of  the  Act  ap- 
proved October  fifteenth,  nineteen  hundred  and  fourteen,  entitled 
"An  Act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes."    (38  Stat.  273.    39  Stat.  755.) 

This  section,  as  originally  enacted,  read  as  follows: 

"Any  national  banking  association  possessing  a  capital  and  sarplus  of  $1,- 
000,000  or  more  may  file  application  with  the  Federal  Reserve  Board,  upon 
such  conditions  and  under  such  regulations  as  may  be  prescribed  by  the  said 
board,  for  the  purpose  of  securing  authority  to  establish  branches  in  foreign 
countries  or  dependencies  of  the  United  States  for  the  furtherance  of  the  for- 
eign commerce  of  the  United  States,  and  to  act,  if  required  to  do  so,  as  fiscal 
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agents  of  the  United  States.  Such  application  shall  specify,  in  addition  to  the 
name  and  capital  of  the  banking  association  filing  it,  the  place  or  places  where 
the  banking  operations  proposed  are  to  be  carried  on,  and  the  amount  of  capi- 
tal set  aside  for  the  conduct  of  its  foreign  business.  The  Federal  Reserve 
Board  shall  have  power  to  approve  or  to  reject  such  application  if,  in  its  judg- 
ment, the  amount  of  capital  proposed  to  be  set  aside  for  the  conduct  of  foreign 
business  is  inadequate,  or  if  for  other  reasons  the  granting  of  such  application 
is  deemed  inexpedient. 

"Every  national  banking  association  which  shall  receive  authority  to  estab- 
lish foreign  branches  shall  be  required  at  all  times  to  furnish  information  con- 
cerning the  condition  of  such  branches  to  the  Comptroller  of  the  Currency  up- 
on demand,  and  the  Federal  Reserve  Board  may  order  special  examinations  of 
the  said  foreign  branches  at  such  time  or  times  as  it  may  deem  best.  Every 
such  national  banking  association  shall  conduct  the  accounts  of  each  foreign 
branch  independently  of  the  accounts  of  other  foreign  branches  established  by 
it  and  of  its  home  office,  and  shall  at  the  end  of  each  fiscal  period  transfer  to 
its  general  ledger  the  profit  or  loss  accruing  at  each  branch  as  a  separate  item.** 

It  was  amended  by  Act  Sept  7,  1016,  c.  461,  cited  above,  to  read  as  set 
forth  here. 

The  Clayton  Act  of  Oct  15,  19U,  c.  323,  |  8,  mentioned  in  this  section,  is 
set  forth  ante,  |  8835h. 

§  9746.  (R.  S.  §  5191.)     **Lawful-moncy  reserve"  prescribed. 

Every  national  banking  association  in  either  of  the  following  cities : 
Albany,  Baltimore,  Boston,  Cincinnati,  Chicago,  Cleveland,  Detroit, 
Louisville,  Milwaukee,  New  Orleans,  New  York,  Philadelphia,  Pitts- 
burgh,'Saint  Louis,  San  Francisco,  and  Washington,  shall  at  all 
times  have  on  hand,  in  lawful  money  of  the  United  States,  an  amount 
equal  to  at  least  twenty-five  per  centum  of  the  aggregate  amount  of 
its  notes  in  circulation  and  its  deposits ;  and  every  other  association 
shall  at  all  times  have  on  hand,  in  lawful  money  of  the  United  States, 
an  amount  equal  to  at  least  fifteen  per  centum  of  the  aggregate 
amount  of  its  notes  in  circulation,  and  of  its  deposits.  Whenever  the 
lawful  money  of  any  association  in  any  of  the  cities  named  shall  be 
below  the  amount  of  twenty-five  per  centum  of  its  circulation  and 
deposits,  and  whenever  the  lawful  money  of  any  other  association  shall 
be  below  fifteen  per  centum  of  its  circulation  and  deposits,  such  asso- 
ciation shall  not  increase  its  liabilities  by  making  any  new  loans  or 
discounts  otherwise  than  by  discounting  or  purchasing  bills  of  ex- 
change payable  at  sight,  nor  make  any  dividend  of  its  profits  until 
the  required  proportion,  between  the  aggregate  amount  of  its  out- 
standing notes  of  circulation  and  deposits  and  its  lawful  money  of  the 
United  States,  has  been  restored.  And  the  Comptroller  of  the  Cur- 
rency may  notify  any  association,  whose  lawful-money  reserve  shall 
be  below  the  amount  above  required  to  be  kept  on  hand,  to  make  good 
such  reserve;  and  if  such  association  shall  fail  for  thirty  days  there- 
after so  to  make  good  its  reserve  of  lawful  money,  the  Comptroller 
may,  with  the  concurrence  of  the  Secretary  of  the  Treasury,  appoint 
a  receiver  to  wind  up  the  business  of  the  association,  as  provided 
in  section  fifty-two  hundred  and  thirty-four. 

Act  June  3,  1864,  c.  106,  |  31,  13  Stat  108.  Act  March  1,  1872,  c.  22,  17 
Stat.  32. 

This  section  was  amended  hy  Act  June  20,  1874,  c.  343,  §  2,  post,  |  9748, 
hy  providing  that  the  banking  associations  named  should  not  be  required  to 
keep  on  hand  any  amount  of  money  whatever  by  reason  of  the  amount  of  their 
respective  circulations,  but  that  the  moneys  required  to  be  kept  on  hand  by 
said  associations  should  be  determined  by  the  amount  of  ^eir  deposits  aolely, 
as  provided  by  this  section. 

The  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  |  27,  38  Stat.  274,  as  amend- 
ed by  Act  Aug.  4,  1914,  c.  225,  38  Stat.  682,  provided  that  this  section  and 
other  specified  sections  of  the  Revised  Statutes,  which  were  amended  by  the 
Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,  35  Stat  646,  were  re-enacted 
to  read  as  they  read  prior  to  May  30,  1908,  subject  to  such  amendments  and 
modifications  as  were  prescribed  in  said  Federal  Reserve  Act  of  1913.  This 
section  not  having  been  expressly  amended  by  said  Act  May  30,  1908,  c  229, 
said  provision  of  the  Federal  Reserve  Act  can  have  no  effect  other  than  to 
leave  this  section  as  set  totth  here,  subject  however,  to  any  implied  amend- 
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tnents  or  modifications  which  may  be  found  in  the  other  provisions  of  said 
Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  set  forth  post,  §§  9785-9805. 

The  provisions  of  this  section,  relating  to  reserves  of  national  banks,  were 
made  inapplicable  to  deposits  of  public  moneys  in  designated  depositaries,  by 
said  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,  f  14,  ante,  |  9692.  See 
notes  to  said  §  9692,  ante. 

Upon  application  in  writing  by  three-fourths  of  the  national  banks  located 
in  any  city  having  a  population  of  50,000,  asking  that  the  name  of  such  city 
be  added  to  the  cities  named  in  this  and  the  following  section,  the  Comptroller 
of  the  Currency  was  authorized  to  grant  tiie  application,  and  every  bank  lo- 
cated in  such  city  was  required  to  keep  on  hand  the  reserve  fund  required  by 
this  section  in  the  manner  prescribed  herein  and  by  B.  S.  |  5195,  by  Act  March 
8,  1887,  c.  378,  |  1,  post,  |  9749. 

Upon  application  in  writing  by  three-fourths  of  the  national  banks  in  any 
city  having  a  population  of  200,000,  asking  that  such  city  may  be  a  ''central 
reserve  city,"  as  provided  by  R.  S.  i  5195,  the  Comptroller  of  the  Currency 
was  authorized  to  grant  the  application,  and  every  bank  located  in  such  city 
was  required  thereupon  to  have  on  hand  twenty-five  per  cent,  of  its  deposits, 
as  provided  by  this  section,  by  Act  March  3,  1887,  c.  378,  §  2,  post,  §  9750. 

Gnie  Federal  Reserve  Board  was  authorized  to  add  to  the  number  of  reserve 
and  central  reserve  cities,  or  reclassify  the  same,  or  terminate  their  designa- 
tion as  such,  by  the  Federal  Reserve  Act  of  Dec.  ^,  1913,  c  6,  §  11,  as  amend- 
ed by  Act  Sept  7,  1916,  c.  461,  post,  §  9794. 

The  amount  of  reserves  to  be  kept  by  the  Federal  reserve  banks,  and  their 
member  banks,  was  prescribed  by  the  Federal  Reserve  Act  of  Dec  23,  1913,  c. 
6,  S  19,  as  amended  by  Act  Aug.  15,  1914,  c.  252,  post,  §  9801. 

Provisions  for  redemption  of  circulating  notes  at  the  Treasury  were  made  by 
Act  June  20,  1874,  c.  343,  §  3,  Act  March  3,  1875,  c.  130,  i  3,  Act  July  14, 
1890,  c  708,  »  6,  post,  §§  9751,  9753,  9754. 

Provisions  for  redemption  of  circulating  notes  of  banks  extending  their  pe- 
riod of  corporate  succession,  issued  prior  to  .such  extension,  were  made  by  Act 
July  12,  1882,  c.  290,  §  6,  ante,  S  9670. 

Additional  provisions  for  the  retirement  of  circulating  notes  and  the  re- 
funding of  the  bonds  deposited  as  security  therefor  were  made  by  the  Federal 
Reserve  Act  of  Dec.  23,  1913,  c.  6,  ^  18,  post,  g  9800. 

The  creation  of  Federal  reserve  districts.  Federal  reserve  cities,  and  Federal 
reserve  banks  was  provided  for  by  said  Federal  Reserve  Act  of  Dec.  23,  1913, 
c.  6,  §  2,  post,  §  9786. 

National  banks,  failing  to  signify  their  acceptance  of  the  Federal  Reserve 
Act  within  a  prescribed  time,  were  required  to  cease  to  act  as  reserve  agents, 
on  notice  to  be  given  within  the  discretion  of  the  Reserve  Bank  Organiza- 
tion Committee  or  the  Federal  Reserve  Board,  by  said  Federal  Reserve  Act  of 
Dec.  23,  1913,  c.  6,  §  2,  post,  §  9786. 

The  status  of  reserve  cities  and  central  reserve  cities  was  not  to  be  changed 
by  the  organization  of  Federal  reserve  districts,  authorized  by  said  Federal  Re- 
serve Act  of  Dec.  28,  1913,  c.  6,  post,  §§  9786-9805,  except  in  so  far  as  said 
act  changed  the  amount  of  reserves  that  may  be  carried  with  approved  reserve 
agents  located  therein,  by  a  provision  of  section  2  of  said  act,  post,  §  9786. 

Notes  of  Decisions 


Operation  of  statute^— There  is  no 
right  to  organize  and  carry  on  the 
business  of  a  national  bank  except  as 
prescribed  by  the  acts  of  Congress. 
First  Nat  Bank  v.  Murray  (1914)  212 
Fed.  140,  128  C.  C.  A.  652. 

Reserve  prescribed— Circulating  notes. 

—The  German- American  Savings  Bank 
of  Washington,  D.  C,  incorporated  un- 
der a  law  of  Congress  relating  to  the 
District  of  Columbia,  and  having  a 
capital  of  $126,000,  is,  by  virtue  of  sec- 
tion 6  of  the  act  of  June  30,  1876 
(chapter  156),  required  to  keep  on 
hand  a  reserve  of  25  per  cent,  of  its 
deposits,  and  is  entitled  to  receive  cir- 
culating notes.  (1877)  15  Op.  Atty. 
Gen.  606. 

Transfer  of  stock— Fraud  of  credi- 
tors^—A  transfer  of  stock  of  a  nation- 
al bank  made  with  knowledge  that  the 
bank's  reserve  was  below  the  limit  fix- 
ed by  this  section  does  not  raise  a  pre- 


sumption of  bad  faith  avoiding  the 
transaction  as  a  fraud  on  the  bank's 
creditors  in  the  event  of  future  sus- 
pension; the  statute  not  creating  a  pre- 
sumption of  inability  to  continue  busi- 
ness as  a  result  of  a  reduction  of  the 
reserve  below  the  legal  requirement. 
Earle  v.  Carson  (1903)  23  Sup.  Ct 
254,  255,  188  U.  S.  42,  47  L.  Ed.  373. 

Loss  from  bad  loans.— A  loss  result- 
ing to  a  national  bank  from  bad  loans, 
which  were  not  repaid,  cannot  be  said 
to  have  been  caused  by  a  violation  of 
law  by  the  directors  in  failing  to  keep 
on  hand  the  legal  reserve  required  by 
this  section.  Allen  v.  Luke  (C.  C. 
1908)  163  Fed.  1018. 

Liability  of  stockholders.— See  Wright 
v.  Merchants'  Nat  Bank  (C.  C.  1876) 
Fed.  Cas.  No,  18,084. 

See,  also,  note  under  |  9689,  ante. 

Appointment  of  receiver.— A  stock- 
holder of  a  national  bank  whose  char- 
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ter  has  expired,  euing  also  as  cestni 
que  trust  of  a  special  fund  in  the  hands 
of  those  in  control,  is  entitled,  on  prop- 
er allegation  and  proof,  to  have  a  re- 
ceiver appointed  by  a  state  court,  with- 
out violating  this  section.  Cogswell 
T.  Second  Nat  Bank  (1903)  56  A.  574, 
76  Conn.  252. 

Cited    without    definite    appilcation, 

Briggs  T.  Spaulding  (1891)  11  Sup.  Ct 


924,  927,  141  U.  S.  132,  35  L.  Ed. 
662;  Chemical  Nat  Bank  of  Chicago  t. 
Hartford  Deposit  Co.  (1896)  16  Sup. 
Ct  439,  440,  161  U.  S.  1,  40  I*.  Ed. 
595;  Fisher  ▼.  Tradesmen's  Nat  Bank 
(1894)  64  Fed.  706,  707,  12  O.  C.  A. 
409;  Frelinghuysen  v.  Baldwin  (D.  O. 
1882)  12  Fed.  395;  U.  S.  ▼.  Schlier- 
holz  (D.  0.  1905)  137  Fed.  616. 


§  9747.  (R.  S.  §  5192.)  What  may  be  counted  toward  the  "lawful- 
money  reserve." 
Three-fifths  of  the  reserve  of  fifteen  per  centum  required  by  the 
preceding  section  to  be  kept,  may  consist  of  balances  due  to  an  asso- 
ciation, available  for  the  redemption  of  its  circulating  notes,  from 
associations  approved  by  the  Comptroller  of  the  Currency,  organized 
under  the  act  of  June  three,  eighteen  hundred  and  sixty-four,  or  under 
this  Title,  and  doing  business  in  the  cities  of  Albany,  Baltimore,  Bos- 
ton, Charleston,  Chicago,  Cincinnati,  Cleveland,  Detroit,  Louisville, 
Milwaukee,  New  Orleans,  New  York,  Philadelphia,  Pittsburgh,  Rich- 
mond, Saint  Louis,  San  Francisco,  and  Washington.  Clearing-house 
certificates,  representing  specie  or  lawful  money  specially  deposited 
for  the  purpose,  of  any  clearing-house  association,  shall  also  be 
deemed  to  be  lawful  money  in  the  possession  of  any  association  be- 
longing to  such  clearing-house,  holding  and  owning  such  certificate, 
within  the  preceding  section.  ^ 

Act  Jane  8,  1864,  c.  106,  {  31*  13  Stat  108. 
See  notes  to  R.  S.  S  6101,  ante,  §  9746. 

§  9748.  (Act  June  20,  1874,  c.  343,  §  2.)  "Lawful-money  reserve** 
to  be  determined  by  deposits. 
That  section  thirty  one  of  the  "the  national-bank  act"  b.e  so 
amended  that  the  several  associations  therein  provided  for  shall 
not  hereafter  be  required  to  keep  on  hand  any  amount  of  money 
whatever,  by  reason  of  the  amount  of  their  respective  circulations; 
but  the  moneys  required  by  said  section  to  be  kept  at  all  times  on 
hand  shall  be  determined  by  the  amount  of  deposits  in  all  respects, 
as  provided  for  in  the  said  section.     (18  Stat.  123.) 

This  section  was  part  of  the  Currency  Act  of  1874,  cited  above. 

See  notes  to  section  1  of  this  act,  ante,  §  9657. 

Section  31  of  the  "national-bank  act,"  mentioned  in  this  section,  was  in- 
corporated into  R.  S.  §§  5191,  5192,  ante,  §§  9746,  9747. 

See  notes  to  said  R.  S.  i  5191,  ante,  §  9746. 

So  much  of  this  section  as  provided  that  the  fund  deposited  by  any  national 
banking  association  with  the  Treasurer  of  the  United  States  for  the  redemp- 
tion of  its  notes  should  be  counted  as  a  part  of  its  lawful  reserve  was  repealed 
by  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  §  20,  post,  §  9802,  which 
also  further  provided  that  such  fund  of  five  per  centum  should  in  no  case  be 
counted  by  any  national  banking  association  as  a  part  of  its  lawful  reserve. 

§  9749.  (Act  March  3,  1887,  c.  378,  §  1,  as  amended.  Act  March 
3,  1903,  c.  1014.)     Additional  "reserve  cities"  of  25,000  in- 
habitants. 
Whenever  three-fourths  in  number  of  the  national  banks  located 
in  any  city  of  the  United  States  having  a  population  of  twen- 
ty-five thousand  people  shall  make  application  to  the  Comptroller 
of  the  Currency,  in  writing,  asking  that  the  name  of  the  city  in  which 
such  banks  are  located  shall  be  added  to  the  cities  named  in  sections 
fifty-one  hundred  and  ninety-one  and  fifty-one  hundred  and  ninety- 
two  of  the  Revised  Statutes,  the  Comptroller  shall  have  authority 
to  grant  such  request,  and  every  bank  located  in  such  city  shall  at 
all  times  thereafter  have  on  hand,  in  lawful  money  of  the  United 
States,  an  amount  equal  to  at  least  twenty-five  per  centum  of  its 
deposits,  as  provided  in  sections  fifty-one  hundred  and  ninety-one 
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and  fifty-one  hundred   and  ninety-five  of  the  Revised   Statutes. 
(24  Stat.  559.    32  Stat.  1223.) 

This  was  the  first  section  of  an  act  to  amend  R.  S.  |i  5191,  5192,  and  for 
other  purposes. 

Section  2  of  the  act  is  set  forth  post,  |  9750. 

Section  3  of  the  act  amended  the  Resumption  Act  of  Jan.  14, 1875,  c  15,  §  3. 
and  is  incorporated  in  the  section  amended  as  set  forth  ante,  §  6543. 

This  section  was  amended  by  Act  March  3,  1903,  c.  1014,  cited  above,  by  re- 
ducing the  limit  of  population  of  cities  which  may  become  reserve  cities  from 
50,000  to  25,000. 

R.  S.  §§  5191,  5192,  5195,  mentioned  in  this  section,  are  set  forth  ante,  §| 
9746,  9747,  and  post,  i  9756.     '. 

See  notes  to  said  R.  S.  §  5191,  ante,  |  9746. 

§  9750.  (Act  March  3,  1887,  c.  378,  §  2.)  Additional  "central  re- 
serve  cities." 
Whenever  three-fourths  in  number  of  the  national  banks  lo- 
cated in  any  city  of  the  United  States  having  a  population  of  two 
hundred  thousand  people  shall  make  application  to  the  Comp- 
troller of  the  Currency,  in  writing,  asking  that  such  city  may  be  a 
central  reserve  city,  like  the  city  of  New  York,  in  which  one-half  of 
the  lawful-money  reserve  of  the  national  banks  located  in  other  re- 
serve cities  may  be  deposited,  as  provided  in  section  fifty-one  hun- 
dred and  ninety-five  of  the  Revised  Statutes,  the  Comptroller  shall 
have  authority,  with  the  approval  of  the  Secretary  of  the  Treasury, 
to  grant  such  request,  and  every  bank  located  in  such  city  shall  at 
all  times  thereafter  have  on  hand,  in  lawful  money  of  the  United 
States,  twenty-five  per  centum  of  its  deposits,  as  provided  in  section 
fifty-one  hundred  and  ninety-one  of  the  Revised  Statutes.  (24 
Stat.  560.) 

See  notes  to  preceding  section  of  this  act,  ante,  S  9749,  and  to  R.  S.  §  5191, 
ante,  S  9746. 

§  9751.  (Act  June  20,  1874,  c  343,  §  3.)  Reserve  in  Treasury  for 
redemption  of  circulation;  redemption  of  circulating  notes. 
Every  association  organized,  or  to  be  organized,  under  the  pro- 
visions of  the  said  act,  and  of  the  several  acts  amendatory  thereof, 
shall  at  all  times  keep  and  have  on  deposit  in  the  Treasury  of  the 
United  States,  in  lawful  money  of  the  United  States,  a  sum  equal 
to  five  per  centum  of  its  circulation,  to  be  held  and  used  for  the 
redemption  of  such  circulation;  which  sum  shall  be  counted  as  a 
part  of  its  lawful  reserve,  as  provided  in  section  two  of  this  act ;  and 
when  the  circulating  notes  of  any  such  associations,  assorted  or  un- 
assorted, shall  be  presented  for  redemption,  in  sums  of  one  thousand 
dollars,  or  any  multiple  thereof,  to  the  Treasurer  of  the  United  States, 
the  same  shall  be  redeemed  in  United  States  notes.  All  notes  so 
redeemed  shall  be  charged  by  the  Treasurer  of  the  United  States  to 
the  respective  associations  issuing  the  same,  and  he  shall  notify  them 
severally,  on  the  first  day  of  each  month,  or  oftener,  at  his  discretion, 
of  the  amount  of  such  redemptions;  and  whenever  such  redemp- 
tions for  any  association  shall  amount  to  the  sum  of  five  hundred  dol- 
lars, such  association  so  notified  shall  forthwith  deposit  with  the 
Treasurer  of  the  United  States  a  sum  in  United  States  notes  equal 
to  the  amount  of  its  circulating-notes  so  redeemed.  And  all  notes 
of  national  banks  worn,  defaced,  mutilated,  or  otherwise  unfit  for 
circulation  shall,  when  received  by  any  assistant  treasurer  or  at  any 
designated  depository  of  the  United  States,  be  forwarded  to  the 
Treasurer  of  the  United  States  for  redemption  as  provided  herein. 
And  when  such  redemptions  have  been  so  reimbursed,  the  circulating- 
notes  so  -redeemed  shall  be  forwarded  to  the  respective  associations 
by  which  they  were  issued ;  but  if  any  of  such  notes  are  worn,  muti- 
lated, defaced,  or  rendered  otherwise  unfit  for  use,  they  shall  be 
forwarded  to  the  Comptroller  of  the  Currency  and  destroyed  and  re- 
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placed  as  now  provided  by  law:  Provided,  That  each  of  said  asso- 
ciations shall  re-imburse  to  the  Treasury  the  charges  for  transporta- 
tion, and  the  costs  for  assorting  such  notes;  and  the  associations 
hereafter  organized  shall  also  severally  re-imburse  to  the  Treasury  the 
cost  of  engraving  such  plates  as  shall  be  ordered  by  each  association 
respectively ;  and  the  amount  assessed  upon  each  association  shall  be 
in  proportion  to  the  circulation  redeemed,  and  be  charged  to  the 
fund  on  deposit  with  the  Treasurer:  And  provided  further,  That  so 
much  of  section  thirty-two  of  said  national-bank  act  requiring  or  per- 
mitting the  redemption  of  its  circulating  notes  elsewhere  than  at  its 
own  counter,  except  as  provided  for  in  this  section,  is  hereby  repealed. 
(18  Stat.  123.) 

This  section  was  part  of  the  Currency  Act  of  1874,  cited  above. 

See  notes  to  section  1  of  this  act,  ante,  §  9657. 

The  provisions  of  section  32  of  the  National  Bank  Act  of  June  3,  1864,  c 
106,  13  Stat.  109,  mentioned  in  this  section,  were  incorporated  into  R.  S.  | 
6195,  post,  §  9756. 

The  manner  of  destroying  circulating  notes  was  prescribed  by  Act  June  23, 
1874,  c.  455,  S  1,  ante,  §  6560. 

Provisions  relating  to  the  appointment  of  a  clerical  force  to  carry  out  the  pro- 
visions of  this  section  were  made  by  Act  March  3,  1875,  c  130,  %  3,  poet,  S 
9753. 

Other  provisions  relating  to  the  redemption  of  circulating  notes  at  the  Treas- 
ury were  made  by  the  Sherman  Purchase  of  Silver  Act  of  July  14,  1890,  c 
708,  I  6,  post,  §  9754.  Said  provisions,  however,  are  not  applicable  to  depos- 
its made  under  the  requirements  of  this  section. 

Circulating  notes  presented  to  the  Treasury  for  redemption  were  to  be  re- 
deemed in  lawful  money,  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c 
229,  §  12,  post,  I  9752. 

In  addition  to  the  redemption  fund  required  by  this  lection,  any  national 
banking  association  having  outstanding  any  of  the  additional  circulating  notes 
authorized  to  be  issued  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229, 
35  Stat.  546,  was  riequired  to  keep  on  deposit  in  the  Treasury  an  additional 
sum  equal  to  five  per  cent,  of  such  additional  circulation,  to  be  treated,  held, 
and  used  in  the  same  manner  as  the  fund  provided  for  by  this  section,  by  said 
Act  May  30,  1908,  c.  229,  §  6,  35  Stat.  550. 

So  much  of  this  section  as  provided  that  the  fund  deposited  by  any  national 
banking  association  with  the  Treasurer  of  the  United  States  for  the  redemp- 
tion of  its  notes  should  be  counted  as  a  part  of  its  lawful  reserve  was  repealed 
by  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  {  20,  post,  §  9802,  which 
also  further  provided  that  such  fund  of  five  per  centum  should  in  no  case  be 
counted  by  any  national  banking  association  as  a  part  of  its  lawful  reserve. 

Whenever  any  bank  belonging  to  a  national  currency  association  faOed  to 
preserve  or  make  good  its  redemption  fund  required  by  this  section,  and  the 
national  currency  association  failed  to  make  good  such  fund,  the  redemption 
fund  belonging  to  other  banks  composing  the  national  currency  association 
was  to  be  applied  to  make  good  such  fund,  and  the  securities  deposited  by  such 
bank  were  to  be  sold,  and  the  proceeds  of  the  sale  deposited  as  a  redemption 
fund,  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,  |  2,  35  Stat.  548. 
See  notes  to  Chapter  Two  A  of  this  Title. 

See,  also,  notes  to  R.  S.  §  5191,  ante,  §  9746. 

Notes  of  Decisions 

Signature  to  bank  note.— -A  national 
bank  note  placed  in  circulation  without 
signature  of  the  president  and  cashier 
of  the  bank  being  redeemable  under 
Act  June  20,  1874,  and  Act  July  28, 
1892,  held  an  obligation  or  security  aft- 
er the  similitude  of  an  "obligation  or 
security"  issued  under  authority  of  the 
United  States,  within  section  10320, 
post.  Wiggains  v.  U.  S.  (1914)  214  Fed. 
970,  131  C.  0.  A.  266. 

Redemption  of  circulation.— A  nation- 
al banking  association  may,  under  this 
section,   deposit  coin  in  the  Treasury 
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for  the  redemption  of  its  circulation. 
(1881)  17  Op.  Atty.  Gen.  144. 

— .  Bonds  deposltedi^The  federal 
circuit  court  has  no  jurisdiction  of  a 
suit  in  equity  by  a  private  person  to 
interfere  with  or  control  the  adminis- 
tration of  the  duties  of  the  comptrol- 
ler of  the  currency  and  of  the  treasur- 
er of  the  United  States  in  respect  to 
bonds  deposited  with  the  treasurer  to 
secure  the  redemption  of  national  bank 
notes.    Van  Antwerp  t.  Hulburd  (C.  C. 

1870)  Fed.  Cas.  No.  16,826;   Id,  (0.  C. 

1871)  Fed.  Cas.  No.  16,827. 
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§  9752.  (Act  May  30,  1908,  c.  229,  §  12.)  Redemption  by  Treasury 
of  circulating  notes  in  lawful  money. 
Circulating  notes  of  national  banking  associations,  when  pre- 
sented to  the  Treasury  for  redemption,  as  provided  in  section  three  of 
the  Act  approved  June  twentieth,  eighteen  hundred  and  seventy-four, 
shall  be  redeemed  in  lawful  money  of  the  United  States.  (35  Stat. 
552.) 

This  section  was  part  of  the  Aldrich-Vreeland  (National  Currency  Associa- 
tions) Act  of  1908,  cited  above. 

Section  20  of  said  Aldrich-Vreeland  Act  provided  that  the  act  should  expire 
by  limitation  on  June  30,  1914.  Act  Dec.  23,  1913,  c.  6,  §  27,  38  Stat  274, 
as  amended  by  Act  Aug.  4,  1914,  c.  225,  38  Stat.  682,  extended  the  provisions 
of  said  Aldrich-Vreeland  Act,  nuthorizing  national  currency  associations,  the 
issue  of  additional  national-bank  circulation,  and  creating  a  National  Monetary 
Commission,  to  June  30,  1915.  Said  last-mentioned  date  having  passed  with- 
out any  further  extension,  said  Aldrich-Vreeland  Act  must  be  considered  as 
having  expired  by  such  limitation  and  as  having  become  inoperative.  There 
may,  however,  be  a  question  as  to  whether  this  section,  which  is  of  general  ap- 
plication to  national  banks,  expired  by  limitation  on  June  30,  1914,  or  on 
June  30,  1915,  or  even  whether  it  was  not  intended  to  be  excepted  from  such 
limitation  altogether  and  meant  to  be  left  in  full  force  and  operation.  Accord- 
ingly this  section  is  included  in  this  compilation  as  originally  enacted.  See, 
also,  notes  to  Chapter  Two  A  of  this  Title. 

The  Currency  Act  of  June  20,  1874,  c.  343,  §  3,  mentioned  in  this  section, 
is  set  forth  ante,  |  9751*. 

See  notes  to  R.  S.  i  5191,  ante,  §  9746. 

Notes  of  Deoisions 

Signature  to  bank  notei^— A  national  similitude  of  an  "obligation  or  securl- 
bank  note  placed  in  circulation  without  ty"  issued  under  authority  of  the  Unit- 
signature  of  the  president  and  cashier  ed  States,  within  section  10320,  post, 
of  the  bank  being  redeemable  under  Act  Wiggains  v.  U.  S.  (1914)  214  Fed.  970^ 
June  20,  1874,  and  Act  July  28,  1892,  131  C.  C.  A.  266. 
held  an  obligation  or  security  after  the 

§  9753.  (Act  March  3, 1875,  c.  130,  §  3.)  Clerical  force  for  redemp- 
tion of  circulating  notes. 
To  carry  into  effect  the  provisions  of  section  three  of  the  act 
entitled  "An  act  fixing  the  amount  of  United  States  notes,  providing 
for  a  redistribution  of  the  national-bank  currency,  and  for  other  pur- 
poses" approved  June  twentieth,  eighteen  hundred  and  seventy-four, 
the  Secretary  of  the  Treasury  is  authorized  to  appoint  the  following 
force,  to  be  employed  under  his  direction,  namely :  In  the  Office  of 
the  Treasurer :    *    * 

In  the  Office  of  the  Comptroller  of  the  Currency :  *  * 
And  at  the  end  of  each  month,  the  Secretary  of  the  Treasury  shall 
re-imburse  the  Treasury  to  the  full  amount  paid  out  under  the  pro- 
visions of  this  section  by  transfer  of  said  amount  from  the  deposit 
of  the  national  banking-associations  with  the  Treasury  of  the  United 
States ;  and  at  the  end  of  each  fiscal  year  he  shall  transfer  from  said 
deposit  to  the  Treasury  of  the  United  States  such  sum  as  may  have 
been  actually  expended  under  his  direction  for  stationery,  rent,  fuel, 
light,  and  other  necessary  incidental  expenses  which  have  been  in- 
curred in  carrying  into  effect  the  provisions  of  the  said  section  of 
the  above-named  act.     (18  Stat.  399.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1876,  cited  above. 

The  Currency  Act  of  June  20, 1874,  c.  343,  §  3,  mentioned  in  this  section,  is 
set  forth  ante,  |  9751. 

See  notes  to  R.  S.  §  6191,  ante,  S  9746. 

§  9754.  (Act  July  14,  1890,  c.  708,  §  6.)    Disposition  of  money  de- 
posited for  and  redemption  of  circulating  notes. 

Upon  the  passage  of  this  act  the  balances  standing  with  the 
Treasurer  of  the  United  States  to  the  respective  credits  of  national 
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banks  for  deposits  made  to  redeem  the  circulating  notes  of  such 
banks,  and  all  deposits  thereafter  received  for  like  purpose,  shall  be 
covered  into  the  Treasury  as  a  miscellaneous  receipt,  and  the  Treas- 
ury of  the  United  States  shall  redeem  from  the  general  cash  in  the 
Treasury  the  circulating  notes  of  said  banks  which  may  come  into 
his  possession  subject  to  redemption;  and  upon  the  certificate  of 
the  Comptroller  of  the  Currency  that  such  notes  have  been  received 
by  him  and  that  they  have  been  destroyed  and  that  no  new  notes 
will  be  issued  in  their  place,  reimbursement  of  their  amount  shall 
be  made  to  the  Treasurer,  under  such  regulations  as  the  Secretary 
of  the  Treasury  may  prescribe  from  an  appropriation  hereby,  created, 
to  be  known  as  'National  bank  notes:  Redemption  account,  but  the 
provisions  of  this  act  shall  not  apply  to  the  deposits  received  under 
section  three  of  the  act  of  June  twentieth,  eighteen  hundred  and 
seventy-four,  requiring  every  National  bank  to  keep  in  lawful  money 
with  the  Treasurer  of  the  United  States  a  sum  equal  to  five  per 
centum  of  its  circulation,  to  be  held  and  used  for  the  redemption  of 
its  circulating  notes;  and  the  balance  remaining  of  the  deposits  so 
covered  shall,  at  the  close  of  each  month,  be  reported  on  the  monthly 
public  debt  statement  as  debt  of  the  United  States  bearing  no  interest. 
(26  Stat.  289.) 

This  section  was  part  of  the  Sherman  Purchase  of  Silver  Act  of  1890,  cited 
above. 

See  notes  to  section  1  of  this  act,  ante,  §  6474. 

The  Currency  Act  of  June  20,  1874,  c.  343,  f  3,  mentioned  in  this  Bection, 
it  set  forth  ante,  §  9751. 

See  notes  to  R.  S.  §  5191,  ante,  §  9746. 

§  9755.  (Act  July  28,  1892,  c.  317.)  Redemption  of  lost  or  stolen 
circulating  notes. 
The  provisions  of  the  Revised  Statutes  of  the  United  States, 
providing  for  the  redemption  of  national  bank  notes,  shall  apply 
to  all  national  bank  notes  that  have  been  or  may  be  issued  to,  or 
received  by,  any  national  bank,  notwithstanding  such  notes  may 
have  been  lost  by  or  stolen  from  the  bank  and  put  in  circulation 
without  the  signature  or  upon  the  forged  signature  of  the  president 
or  vice-president  and  cashier.     (27  Stat.  322.) 

This  was  an  act  entitled  ''An  act  to  amend  the  National  Bank  Act  in  pro- 
viding for  the  redemption  of  national  bank  notes  stolen  from  or  lost  by  banks 
of  issue." 

Notes  of  Deoisionji 


Forgery— Defense^^The  fact  that  na- 
tional bank  notes  to  which  the  signa- 
tures have  been  forged,  and  which  have 
been  put  in  circulation,  are  made  re- 
deemable, does  not  relieve  one  who 
forges  the  names  of  the  president  and 
cashier  of  a  national  bank  to  genuine, 
but  unsigned,  notes  from  the  crime  of 
forging  such  notes.  Logan  v.  XJ.  S. 
(1903)  123  Fed.  291,  69  0.  O.  A.  476. 


Note  without  8lgnature<— A  national 
bank  note  placed  in  circulation  without 
signature  of  the  president  and  cashier 
of  the  bank  being  redeemable  under  Act 
June  20,  1874,  and  Act  July  28,  1892, 
held  an  obligation  or  security  after  the 
similitude  of  an  '^obligation  or  security" 
issued  under  authority  of  the  United 
States,  within  section  10320,  post 
Wiggains  v.  U.  S.  (1914)  214  Fed.  970, 
131  C.  C.  A.  266. 


(R.  S.  §  5193.    Repealed.) 

This  section  authorized  the  Secretary  of  the  Treasury  to  receive  United 
States  notes  on  deposit,  without  interest,  from  any  national  bank,  in  sums  of 
not  less  than  ten  thousand  dollars,  and  issue  certificates  therefor,  in  denom- 
inations of  not  less  than  five  thousand  dollars,  payable  on  demand  in  United 
States  notes  at  the  place  where  the  deposits  were  made,  and  provided  that 
the  notes  so  deposited  should  not  be  counted  as  part  of  the  lawful  money  re- 
serve of  the  association,  but  that  the  certificates  issued  might  be  so  counted, 
and  might  be  accepted  in  the  settlement  of  clearing-house  b&lances  at  the  places 
where  the  deposits  therefor  were  made. 

It  was  repealed  by  the  Parity  Act  of  Aiarch  14,  1900,  c.  41,  S  6,  ante,  {  6567. 
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(R.  S.  §  5194.    Superseded.) 

This  section  was  as  follows: 

"The  power  conferred  on  the  Secretary  of  the  Treasury,  by  the  preceding 
section,  shall  not  be  exercised  so  as  to  create  any  expansion  or  contraction  of 
the  currency.  And  United  States  notes  for  which  certificates  are  issued  under 
that  section,  or  other  United  States  notes  of  like  amount,  shall  be  held  as 
special  deposits  in  the  Treasury,  and  used  only  for  the  redemption  of  such  cer- 
tificates." 

It  was  dependent  for  its  operative  effect  on  R.  S.  |  6193,  which  was  repealed 
by  Act  March  14,  1900,  c.  41,  |  6,  ante,  |  6567,  and  therefore  becomes  inopera- 
tive. 

§  9756.  (R.  S.  §  5195.)    Place  for  redemption  of  circulating  notes 
to  be  designated. 

Each  association  organized  in  any  of  the  cities  named  in  section 
fifty-one  hundred  and  ninetv-one  shall  select,  subject  to  the  approval 
of  the  Comptroller  of  the  Currency,  an  association  in  the  city  of  New 
York,  at  which  it  will  redeem  its  circulating  notes  at  par;  and  may 
keep  one-half  o'f  its  lawful-money  reserve  in  cash  deposits  in  the  city 
of  New  York.  But  the  foregoing  provision  shall  not  apply  to  asso- 
ciations organized  and  located  in  the  city  of  San  Francisco  for  the 
purpose  of  issuing  notes  payable  in  gold.  Each  association  not  or- 
ganized within  the  cities  named,  shall  select,  subject  to  the  approval 
of  the  Comptroller,  an  association  in  either  of  the  cities  named,  at 
which  it  will  redeem  its  circulating  notes  at  par.  The  Comptroller 
shall  give  public  notice  of  the  names  of  the  associations  selected,  at 
which  redemptions  are  to  be  made  by  the  respective  associations, 
and  of  any  change  that  may  be  made  of  the  association  at  which 
the  notes  of  any  association  are  redeemed.  Whenever  any  associa- 
tion fails  either  to  make  the  selection  or  to  redeem  its  notes  as  afore- 
said, the  Comptroller  of  the  Currency  may,  upon  receiving  satisfac- 
tory evidence  thereof,  appoint  a  receiver,  in  the  manner  provided 
for  in  section  fifty-two  hundred  and  thirty-four,  to  wind  up  its  affairs. 
But  this  section  shall  not  relieve  any  association  from  its  liability  to 
redeem  its  circulating  notes  at  its  own  counter,  at  par,  in  lawful  money 
on  demand. 

Actr  June  3,  1864,  c.  106,  i  32,  13  Stdt.  109. 

That  part  of  this  section  which  required  or  permitted  national  banks  to  re- 
deem their  circulating  notes  elsewhere  than  at  their  own  counters  was  re- 
pealed by  the  Currency  Act  of  June  20,  1874,  c.  343,  §  3,  ante,  §  9751. 

Other  cities  may  be  made  "central  reserve  cities,"  by  Act  March  3,  1887,  c 
878,  i  2,  ante,  |  9760. 

See  notes  to  R.  S.  f  5191,  ante,  |  9746. 

Notes  of  Deolsioiui 


Liability  of  stockholder«.^See  Wright 
V.  Merchants'  Nat  Bank  (O.  C.  1876) 
Fed.  Gas.  No.  18,084;  note  under  | 
9689,  ante. 

Cited  without  definite  application, 
Bank  of  Bethel  v.  Pahquioque  Bank 
(1871)  14  Wall.  383,  384,  20  L.  Ed. 
8401;    Chemical  Nat.  Bank  of  Chicago 


V.  Hartford  Deposit  Co.  (1896)  16  Sup. 
Ct  439,  440,  161  U.  S.  1,  40  L.  Ed. 
595;  Woodruff  y.  Mississippi  (1896)  16 
Sup.  Ct  820,  823,  162  U.  S.  291,  40 
L.  Ed.  973;  Fisher  v.  Tradesmen's  Nat 
Bank  (1894)  64  Fed.  706,  707,  12  C. 
C.  A.  409;  King  v.  Pomeroy  (1903)  121 
Fed.  287,  58  C.  0.  A.  209. 


§  9757.  (R.  S.  §  5196.)  National  banks  to  receive  notes  of  other 
national  banks. 
Every  national  banking  association  formed  or  existing  under  this 
Title,  shall  take  and  receive  at  par,  for  any  debt  or  liability  to  it, 
any  and  all  notes  or  bills  issued  by  any  lawfully  organized  national 
banking  association.  But  this  provision  shall  not  apply  to  any  asso- 
ciation organized  for  the  purpose  of  issuing  notes  payable  in  gold. 

Act  June  3,  1864,  a  106,  |  32,  13  Stat  109.    Act  July  12,  1870,  c  252,  § 
5,  16  Stat  253. 

Notes  of  Deoisioiis 

Notes  of  stato  bank.^A  national  bank      tender.    Thorp  y.  Wegefarth  (1867)  56 


is  not  bound  to  receive  its  own  issue  as 
a  state  bank,  in  its  own  proper  business, 
the  notes  themselyes  not  being  a  legal 


Pa.  (6  P.  F.  Smith)  82,  93  Am.  Dec. 
789. 
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§  9758.  (R.  S.  §  5197.)  Limitation  upon  rate  <rf  interest  which 
may  be  taken. 
Any  association  may  take,  receive,  reserve,  and  charge  on  any 
loan  or  discount  made,  or  upon  any  note,  bill  of  exchange,  or  other 
evidences  of  debt,  interest  at  the  rate  allowed  by  .the  laws  of  the 
State,  Territory,  or  district  where,  the  bank  is  located,  and  no  more, 
except  that  where  by  the  laws  of  any  State  a  different  rate  is  lim- 
ited for  banks  of  issue  organized  under  State  laws,  the  rate  so  lim- 
ited shall  be  allowed  for  associations  organized  or  existing  in  any 
such  State  under  this  Title.  When  no  rate  is  fixed  by  the  laws  of  the 
State,  or  Territory,  or  district,  the  bank  may  take,  receive,  reserve, 
or  jcharge  a  rate  not  exceeding  seven  per  centum,  and  such  interest 
may  be  taken  in  advance,  reckoning  the  days  for  which  the  note, 
bill,  or  other  evidence  of  debt  has  to  run.  And  the  purchase,  dis- 
count, or  sale  of  a  bona-fide  bill  of  exchange,  payable  at  another  place 
than  the  place  of  such  purchase,  discount,  or  sale,  at  not  more  than 
the  current  rate  of  exchange  for  sight-drafts  in  addition  to  the  in- 
terest, shall  not  be  considered  as  taking  or  receiving  a  greater  rate 
of  mterest. 

Act  June  3,  1864,  c  106,  g  30,  13  Stat.  108. 

Notes  of  DeoisionB 


Interest  chameable— State  laws.— 
This  act,  incorporating  the  bank  of  the 
United  States,  does  not  prohibit  the 
bank  from  discounting  promissory 
notes  or  receiving  a  transfer  of  notes, 
in  payment  of  a  debt  due  the  bank,  and 
the  bank,  on  discounting  notes  and 
bills,  may  deduct  the  legal  interest  from 
the  amount  of  the  note  or  bill  at  the 
time  it  is  discounted,  but  the  bank  may 
not  engage  in  the  ordinary  business  of 
a  trader  or  merchant  in  buying  and  sell- 
ing goods,  etc.,  for  profit.  Fleckner  v. 
Bank  of  U.  S.  (1823)  8  Wheat.  338^ 
349,  6  L.  Ed.  631. 

Under  the  laws  of  Missouri,  10  per 
cent,  interest  may  be  charged  by  all 
persons  except  banks  of  issue,  which 
are  limited  to  8  per  cent  Held,  that 
a  national  bank  in  Missouri  could  charge 
10  per  cent.,  as  the  provision  allowing 
national  banks  to  charge  the  same  rate 
as  state  banks  of  issue  was  intended 
only  to  apply  when  such  banks  were  by 
law  allowed  to  charge  a  higher  rate 
than  other  persons.  Tiffany  v.  Nation- 
al Bank  of  Missouri  (1873)  85  U.  S. 
(18  Wall.)  409,  21  L.  Ed.  862,  1  Am. 
Law  T.  Rep.  (N.  S.)  15a 

National  banks,  having  been  national 
favorites,  may  charge  the  same  rate  of 
interest  that  state  banks  are  allowed 
to  charge.    Id. 

The  sole  particular  in  which  national 
banks  are  placed  on  an  equality  with 
natural  persons  is  as  to  the  rate  of  in- 
terest,  and  not  as  to  the  character  of 
contracts  they  are  authorized  to  make; 
and  that  rate  thus  ascertained  is  made 
applicable  both  to  loans  and  discounts 
if  there  be  any  difference  between  them. 
National  Bank  of  Gloversville  v.  John- 
son (1881)  104  U.  S.  271,  277,  26  L. 
Ed.  742. 

By  compounding  interest  oftener  than 
is  permitted  by  a  state  statute  (R.  S. 
Mo.  f  3711),  a  national  bank  charges 
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interest  at  a  higher  rate  than  that  al- 
lowed by  the  laws  of  the  state,  and  was 
in  the  meaning  of  this  section,  though 
the  compounded  interest  was  less  than 
the  state  laws  permit  to  be  charged  di- 
rectly without  compounding.  Citizens' 
Nat  Bank  v.  Donnell  (1904)  25  Sup. 
Gt  49,  195  U.  S.  369,  49  Ia  Ed.  23a 
A  national  bank  is  entitled  to  the  same 
privileges  in  regard  to  charging  inter- 
est as  is  extended  to  state  banks  of 
issue  in  the  state  in  which  it  is  lo- 
cated. First  Nat.  Bank  y.  Duncan  (C. 
G.  1878)  Fed.  Gas.  No.  4,804;  Same 
v.  Tinstman  (G.  G.  1879)  F«d.  Gas. 
No.  4,805.  GONTRA,  Duncan  v.  First 
Nat.  Bank  (D.  G.  1877)  Fed.  Gas.  No. 
4,135. 

In  Galif  ornia,  the  rate  of  interest  may 
be  agreed  upon.  The  national  banking 
act  permits  a  national  bank  to  charge 
the  same  rates  of  interest  as  state 
banks  may  charge  under  state  laws. 
Held,  that  a  national  bank  in  (Califor- 
nia may  charge  such  rate  of  interest  as 
is  agreed  upon.  Hinds  v.  Marmolejo 
(18S2)  60  Gal.  229;  Farmers'  Nat 
Gold  Bank  v.  Stover,  Id.  387. 

Giv.  Gode  GaL  i  1918,  makes  a  rate 
of  interest  greater  than  the  rate  fixed 
by  law  as  the  legal  rate,  viz.  7  per 
cenL,  vaUd  when  agreed  on  by  the  par- 
ties. Held,  that  a  national  bank  may 
contract  for  any  rate  of  interest.  Gol- 
ifornia  Nat  Bank  v.  Ginty  (1896)  108 
Gal.  148,  41  Pac.  38. 

Under  this  section  and  the  statute 
fixing  a  legal  rate  of  interest,  but  per- 
mitting the -parties  to  stipulate  for  any 
rate  of  interest,  a  national  bank  in  Col- 
orado may  charge  interest  at  any  agreed 
rate.  Rockwell  v.  Farmers*  Nat  Bank 
(1894)  4  Golo.  App.  662,  36  Pac  906. 

The  power  vested  in  congress  to  es- 
tablish a  bank,  and  to  authorize  It  to 
lend  money,  includes  the  power  to  fix 
the  rate  of  interest  it  may  take,  and  to 
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prescribe  the  penalties  for  taking  a 
greater.  Peterborough  Nat  Bank  y. 
Childs  (1882)  133  Mass.  248,  43  Am. 
Bep.  509. 

Under  this  section,  relating  to  nation- 
al currency,  a  national  bank  can  charge 
no  greater  rate  of  interest  than  is  per- 
mitted by  the  banking  laws  Of  the  state 
in  which  it  does  business,  though  a 
greater  rate  is  allowed  by  the  laws  of 
that  state  to  parties  other  than  state 
banks.  Shunk  y.  First  Nat  Bank 
(1872)  22  Ohio  St  508,  10  Am.  Bep. 
762. 

The  legal  rate  of  interest  in  Ohio  is 
fixed  at  6  per  cent,  by  B.  S.  Ohio,  f 
3181,  but  a  national  bank  there  may 
contract  for  interest  on  a  loan  at  the 
rate  of  8  per  cent,  per  annum,  and  re- 
serve the  same  in  advance,  under  sec- 
tion 3179,  which  provides  that  parties, 
may  stipulate  for  the  payment  of  any 
rate  not  exceeding  8  per  cent  and  un- 
der this  section  of  the  federal  statutes. 
La  Dow  V.  First  Nat.  Bank  (1890)  5 
Ohio  Cir.  Ot.  B.  147. 

As  Act  1873  (70  Ohio  Laws,  17^  re- 
peals the  statute  fixing  the  rate  of  in- 
terest for  banks  of  issue,  a  national 
bank  may  charge  interest  at  8  per  cent, 
under  B.  S.  Ohio,  §  3181.  La  Dow  v. 
First  Nat.  Bank  (1894)  51  Ohio  St 
234,  37  N.  E.  11. 

Within  this  section,  except  where,  by 
the  laws  of  any  state,  "a  different  rate 
is  limited  for  banks  of  issue  organized 
under  state  laws,"  savings  and  deposit 
banks  are  not  "banks  of  issue."  First 
Nat  Bank  y.  Gruber  (1878)  87  Pa. 
468,  30  Am.  Bep.  37a 

Although  the  Pennsylvania  usury  law 
of  May  28,  1858,  imposes  no  penalty 
for  taking  a  greater  rate  than  6  per 
cent,  yet  no  greater  rate  is  "lawful," 
within  this  section;  and,  if  a  national 
bank  in  that  state  takes  more  than  6 
per  cent  interest,  it  becomes  liable  for 
the  penalty  imposed  on  it  by  the  next 


section.  Lebanon  Nat  Bank  v.  Kar- 
many  (1881)  98  Pa.  65. 

A  law  providing  that  it  shall  be  law- 
ful to  contract  for  any  rate  of  inter- 
est agreed  on  between  the  parties  "al- 
lows" and  "fixes"  tiie  rate,  within  the 
meaning  of  this  section.  Guild  v.  First 
Nat.  Bank  (1894)  4  S.  D.  566,  57  N. 
W.  499. 

This  section  permits  national  banks 
to  charge  as  high  a  rate  of  interest  as 
is  allowed  by  state  laws.  Texas  stat- 
utes fix  a  legal  rate  when  none  is  speci- 
fied in  the  obligation,  but  allow  agree- 
ment upon  any  rate.  Held,  that  na- 
tional banks  in  Texas  may  contract  for 
any  rate.  National  Bank  of  Jefferson 
V.  Bruhn  (1885)  64  Tex.  571,  53  Am. 
Bep.  771.    • 

Where  10  per  cent  is  the  establish- 
ed legal  rate  of  interest  in  a  state,  that 
amount  may  be  recovered  by  a  national 
bank  as  indorsee  on  a  note  stipulating 
such  rate.  Yakima  Nat  Bank  v.  Ejiipe 
(1893)  6  Wash.  348,  33  Pac.  834. 

Under  this  section  held  that,  since  1 
Hill's  Code  Wash,  g  2796,  and  Sess. 
Laws  Wash.  1893,  p.  29,  allow  individ- 
uals and  state  banks  to  take  any  rate  of 
iifterest  agreed  to  in  writing  by  the 
parties  to  the  contract,  national  banks 
have  the  same  privilege.  Wolverton  v. 
Exch.  Nat  Bank  (1895)  11  Wash.  94, 
89  Pac  247. 

See,  also,  notes  under  §  9759,  post 

Cited  without  definite  application, 
Wheeler  v.  Union  Nat  Bank  (1877)  96 
U.  S.  268,  269,  24  L.  Ed.  833;  First 
Nat  Bank  v.  Morgan  (1889)  10  Sup. 
Ct.  37,  132  U.  S.  141,  33  L.  Ed.  282; 
Schuyler  Nat  Bank  v.  Bollong  (1893) 
14  Sup.  Ct  24,  25,  150  U.  S.  85,  37  L. 
Ed.  1006;  Brown  v.  Marion  Nat.  Bank, 
Ky.  (1898)  18  Sup.  Ct  390,  169  U.  S. 
416,  42  L.  Ed.  801;  Hemple  v.  Bay- 
mond  (1906)  144  Fed.  796,  75  C.  C. 
A.  526;  Beed  v.  American-German  Nat 
Bank  (C.  0.  1907)  155  Fed.  233. 


§  9759.  (R.  S.  §  5198,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 

Conse4uences  of  taking  usurious  interest;  jurisdiction  of  suits 

by  or  against  national  banks. 

.   The  taking,  receiving,  reserving,  or  charging  a  rate  of  interest 

greater  than  is  allowed  by  the  preceding  section,  when  knowingly 

done,  shall  be  deemed  a  forfeiture  of  the  entire  interest  which  the  note, 

bill,  or  other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed 

to  be  paid  thereon.     In  case  the  greater  rate  of  interest  has  been  paid, 

the  person  by  whom  it  has  been  paid,  or  his  legal  representatives,  may 

recover  back,  in  an  action  in  the  nature  of  an  action  of  debt,  twice  the 

amount  of  the  interest  thus  paid  from  the  association  taking  or  re« 

ceiving  the  same;    provided  such  action  is  commenced  within  two 

years  from  the  time  the  usurious  transaction  occurred.    That  suits, 

actions,  and  proceedings  against  any  association  under  this  title  may 

be  had  in  any  circuit,  district,  or  territorial  court  of  the  United  States 

held  within  the  district  in  which  such  association  may  be  established, 

or  in  any  State,  county,  or  municipal  court  in  the  county  or  city 

in  which  said  association  is  located  having  jurisdiction  in  similar  cases. 

Act  June  3,  1864,  c.  106,  fi  30,  13  Stat.  108.    Act  Feb.  18,  1875,  c.  80,  |  1, 
18  Stat  320. 
^This  aection,  aa  enacted  in  the  BeTised  Statutes,  did  not  contain  the  pro- 
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Tision  at  the  end  thereof  as  set  forth  here,  beginning  with  the  words  "That 
suits,  actions,  and  proceedings,"  etc. 

That  provision  was  added  by  amendment  by  Act  Feb.  18,  1875,  c  80,  1 1, 
cited  above. 

Provisions  relating  to  jurisdiction  of  actions  by  and  against  national  banks 
were  made  by  the  Currency  Act  of  July  12,  1882,  c  290,  |  4,  ante,  §  9668, 
and  by  Jud.  Code,  fi  24,  par.  16,  ante,  i  991  (16). 

This  section  was  made  applicable  to  state  banking  associations  on  their  be- 
coming members  of  the  Federal  reserve  banks,  by  the  Federal  Reserve  Act  of 
Dec  23,  1913,  c.  6,  §  9,  post,  S  9792. 

Notes  of  Deoiaions 


I.  Construction,  operatlorit  and  validity 

L    Construction. 
8.    Operation. 

t.   —   Effect  of  usurious  discount  on  ti- 
tle to  note  and  rights  of  holder. 

4.  Validity. 

II.  Forfeiture  of  Interest 

5.  What  and  when  interest  forfeited. 

6.    "Knowingly." 

7.  Renewal  notes. 

8.  Forfeiture  enforced  ss  defense. 


Interest 


III. 

.  Recovery    of    penalty    and 

paid 

». 

Right  ef  action. 

10. 

"Paid." 

11. 

Assignability* 

12. 

Jurisdiction. 

13. 

Change  of  venue. 

14. 

Limitations. 

16. 

Parties. 

16. 

''Legal   representative.** 

17. 

Pleading. 

18. 

Evidence. 

19. 

Burden  of  proof. 

20. 

Instructions. 

2L 

Defenses. 

22. 

Set-offs. 

28. 

Measure  of  recovery. 

24. 

Questions  of  law. 

26. 

New  trial. 

21. 

Review. 

IV.  Excluslveneas  of  federal  remedy 

27.  Remedy  available. 

28.  State  laws. 

20.    Availability    of    penalty    as    set-off    or 
defense. 

i.  CONSTRUCTION,       OPERATION, 
AND    VALIDITY 

I.  Const  ruction  .^This  section  is  rem- 
edial as  well  as  penal,  and  is  to  be  lib- 
erally construed  to  effect  the  object  of 
its  enactment.  Farmers'  &  Mechanics' 
Nat.  Bank  v.  Dearing  (1875)  91  U.  a 

29.  35,  23  L.  Ed.  196. 

This  statute  should  be  liberally  con- 
strued to  effect  the  ends  for  which  it 
was  passed;  but  a  forfeiture  thereun- 
der should  not  be  declared  unless  the 
facts  on  which  it  must  rest  are  clearly 
established.  Wheeler  y.  Union  Nat. 
Bank  (1877)  96  U.  S.  268,  270,  24  L. 
Ed.  833. 

The  rate  of  interest  which  a  national 
bank  may  charge  in  Arizona  is  not  lim- 
ited to  7  per  cent.,  although  R.  S.  Ariz. 
1887,  pars.  2161,  2162,  allow  parties  to 
agree  upon  any  rate,  and  in  default  of 
any  agreement  to  take  7  per  cent,  only, 
since  under  these  statutes  any  rate 
which  may  be  agreed  upon  is  thereby 
''fixed"  by  the  law.    Daggs  y.  Phoenix 


Nat  Bank  (1900)  20  Sup.  Gt  732,  734, 
177  U.  S.  549,  44  L.  Ed.  882,  affirminf 
judgment  (1898)  63  Pac.  201,  5  Aris. 
409. 

This  section  is  remedial  as  well  ai 
penal,  and  is  to  be  liberally  construed 
to  effect  its  object.  Ordway  v.  Central 
Nat.  Bank  (1877)  47  Md.  217,  28  Am. 
Jtep.  455. 

The  construction  placed  by  the  Su- 
preme Court  of  the  United  States  on 
this  section  must  be  followed  by  the  Su- 
preme Court  of  Missouri  Haseltine  v. 
Central  Nat  Bank  (1900)  155  Mo.  68^ 
56  S.  W.  895. 

This  and  the  next  preceding  section 
do  not  constitute  a  penal  statute,  and 
need  not  be  strictly  construed.  Albion 
Nat  Bank  v.  Montgomery  (189S)  74  N. 
W.  1102,  54  Neb.  681. 

2.  Operation.^This  section  relates  to 
transitory  actions  only,  and  not  to  such 
actions  as  are  by  law  local  in  their 
character.  Casey  y.  Adams  (1880)  102 
U.  S.  66,  67,  26  L.  Ed.  52. 

The  forbidden  usurious  transactions 
for  which  penalties  are  prescribed  by 
this  section  refer  to  the  prohibitions  of 
the  preceding  section,  and  not  to  the 
laws  of  the  state.  National  Bank  of 
Gloversville  y.  Johnson  (1881)  104  U. 
S.  271,  278,  26  L.  Ed.  742. 

A  controversy  as  to  usurious  inter- 
est paid  on  a  note  held  by  a  national 
bank  secured  by  collateral  note  and 
mortgage  arising  in  a  suit  to  foreclose 
a  mortgage  is  none  the  less  covered  by 
this  section  because  the  collateral  note 
and  mortgage  were  executed  m  favor 
of  the  bank  president  for  the  benefit  of 
the  bank,  which  was  prohibited  by  law 
from  taking  real  estate  secured  for  a 
debt  coinddentally  contracted.  Schuy- 
ler Nat  Bank  v.  Gadsden  (1903)  24 
Sup.  Ct  129,  130,  191  U.  S.  451,  48  L. 
Ed.  258. 

A  stipulation  of  a  note  binding  the 
maker  "to  pay  an  attorney's  fee  of  ten 
per  cent,  on  the  amount  due,  if  suit  is 
brought  to  enforce  payment,  for  the 
use  of  the  attorney  bringing  the  suit," 
is  void  when  the  note  is  discounted  by 
a  national  bank,  for  the  reason  tbat  the 
discounting  of  such  note  is  in  ex^^ess  of 
the  powers  of  the  bank  under  Ob  char- 
ter. Merchants'  Nat  Bank  y.  Seyier 
(C.  C.  1882)  14  Fed.  662,  666. 

This  section  does  not  apply  to  volun- 
tary payments  of  debts  of  thir<l  per- 
sons to  the  bank,  which  taaay  be  iisfected 
with  usury.    First  Nat  Bank  y.  Davis 


(11900) 


Ch.3) 


NATIONAL  BANKS 


§  9759 


(1911)  70  S.  :Q2.  246,  135  Ga.  687,  36 
L.  R.  A.  (N.  S.)  134. 

That  this  section  authorizes  recovery 
from  a  national  bank  only,  and  not  from 
a  state  bank,  of  a  penalty  for  taking 
uanry  does  not  render  it  obnoxious  to 
the  provision  of  the  state  Constitution 
that  all  laws  of  a  general  nature  shall 
have  uniform  operation;  laws  being  of 
"uniform  operation"  if  they  apply  to  all 
persons  in  like  situation.  Ingraham  v. 
Merchants'  Nat.  Bank  of  Greene  (Iowa, 
1911)  132  N.  W.  869. 

Usury  by  a  national  bank  in  the  In- 
dian Territory  on  a  note  executed  to  it 
did  not,  in  view  of  this  section,  vitiate 
the  note  nor  the  mortgage  given  to  se- 
cure payment  thereof.  Meador  v.  John- 
son  (1910)   112  P.  1121,  27  Okl.  644. 

This  section  does  not  apply  to  the 
discounting  by  the  bank  for  the  payee 
of  a  note  given  in  payment  of  an  ar- 
ticle, and  stipulating  for  legal  inter- 
est, and,  if  it  did,  would  not  avail  the 
maker.  Second  Nat  Bank  v.  Morgan 
(1895)  166  Pa.  199, '30  Atl.  957,  36 
Wkly.  Notes  Cas.  484,  44  Am.  St  Rep. 
652. 

3. Effect  of  usurious  discount  on 

title  to  note  and  rights  of  holder.— An 
agreement  in  a  note  to  pay  an  attor- 
ney's fee  of  10  per  cent  on  the  amount 
due,  if  suit  is  brought  to  enforce  pay- 
ment, for  the  use  of  the  attorney  bring- 
ing the  suit,  which  is  void  as  being  a 
stipulation  for  a  penalty  or  forfeiture, 
oppressive,  a  cover  for  usury,  without 
consideration,  and  contrary  to  public 
policy,  is  also  void,  where  the  note  has 
been  discounted  by  a  national  bank,  as 
being  in  excess  of  the  powers  of  such 
bank  under  its  charter.  Merchants' 
Nat  Bank  v.  Sevier  (0.  O.  1882)  14 
Fed.  662. 

A  surety,  who  signs  a  note,  either 
payable  to  a  national  bank,  or  held  by 
one  as  indorsee,  containing  a  waiver  of 
homestead  and  exemption,  which  is 
usurious,  is  not  thereby  discharged 
from  liability;  the  Georgia  statute,  de- 
claring a  waiver  of  homestead  and  ex- 
emption to  be  void  when  part  of  a  usu- 
rious contract,  not  being  applicable. 
Reese  v.  Colquilt  Nat  Bank  (1913)  77 
S.  E.  320,  12  Ga.  App.  472. 

National  banks  in  Indiana  may  con- 
tract for  interest  upon  loans  at  the 
rate  of  10  per  cent  per  annum.  The 
reservation  of  more  than  that  sum  does 
not  render  vmd,  either  as  to  the  princi- 
pal or  sureties,  a  note  given  for  a  loan. 
Wiley  V.  Starbuck  (1873)  44  Ind.  298. 

In  an  action  by  a  national  bank 
against  the  maker  of  a  promissory  note, 
the  mere  fact  that  the  bank  discounted 
the  note  at  a  usurious  rate  does  not 
aifect  the  title  or  negotiability  of  the 
note,  and  does  not,  therefore,  render  it 
subject  to  defenses  existing  between 
the  maker  and  payee.  Nicholson  ▼. 
National  Bank  of  New  Oistle  (1891) 
92  Ey.  251,  17  &  W.  627»  16  L.  R.  A. 
223. 


The  title  of  a  national  bank  to  a  note 
which  it  has  discounted  is  not  affected 
by  the  fact  that  the  rate  of  discount 
was  usurious.  Newell  v.  First  Nat 
Bank  (1892)  13  Ky.  Law  Rep.  776. 

A  national  bank  holding  for  value  and 
innocently  a  bond  and  mortgage  tainted 
with  usury  may  recover  the  principal 
due.  Slade  v.  Bennett  (1909)  118  N. 
Y.  Supp.  278,  133  App.  Div.  666. 

A  national  bank  extended  the  time  of 
payment  at  a  usurious  rate,  taking 
therefor  notes  and  a  mortgage  from  the 
debtor  to  a  third  person,  who  indorsed 
the  notes.  Held,  that  the  usury  only 
avoided  the  interest,  and  that  the  bank 
acquired  an  equity  in  the  mortgage 
which  was  a  bona  fide  security  to  the 
extent  of  the  validity  of  the  debt  Al- 
len V.  First  Nat  Bank  (1872)  23  Ohio 
St  97. 

4.  Validity.— The  enactment  of  this 
and  the  next  preceding  section  consti- 
tute a  valid  exercise  of  the  power  of 
Congress.  Schlesinger  v.  Gilhooiy 
(1907)  81  N.  B.  619,  189  N.  Y.  1,  af- 
firming judgment  (Sup.  1906)  101  N. 
Y.  Supp.  1143,  116  App.  Div.  914. 

II.  FORFEITURE     OF     INTEREST 

5.  What  and  when  Interest  forfeited. 

— ^Where  a  national  bank  knowingly 
takes,  receives,  or  charges  a  usurious 
rate  of  interest,  such  usurious  contract 
destroys  the  interest-bearing  quality  of 
the  paper.  Shafer  v.  First  Nat.  Bank 
(1894)  63  Kan.  614,  36  Pac.  998; 
Quint  V.  First  Nat  Bank  (1899)  68  P. 
1019,  9  Kan.  App.  474;  Third  Nat 
Bank  of  Philadelphia  v.  Miller  (1879) 
90  Pa.  241;  Guthrie  v.  Reid  (188J5) 
107  Pa.  261. 

A  debt  contracted  or  obligation  given 
for  a  usurious  loan  made  by  a  state  or 
national  bank  is  not  void,  but  the  for- 
feiture is  limited  to  the  interest  Hin- 
termister  v.  First  Nat  Bank  (1876) 
64  N.  Y.  212;  First  Nat  Bank  v.  Mc- 
Carthy (1904)  100  N.  W.  14,  18  S.  D. 
218. 

Where  a  national  bank  has  discount- 
ed a  note,  reserving  a  greater  discount 
than  allowed  by  the  laws  of  the  state, 
it  is  entitled  to  recover  the  principal  of 
the  note,  less  the  discount  reserved. 
Farmers'  &  Mechanics'  Nat  Bank  v. 
Bearing  (1875)  91  U.  S.  29,  23  L.  Ed. 
196. 

Where  a  note  taken  by  a  national 
bank  provides  for  usurious  interest, 
nothing  in  excess  of  the  sums  originally 
loaned  can  be  recovered.  Brown  v. 
Marion  Nat  Bank  (1898)  18  Sup.  Gt 
390,  391.  169  U.  S.  416,  42  L.  Ed.  801. 

A  national  bank,  which  has  made  a 
12  per  cent  charge  on  overdrafts, 
where  8  per  cent  is  the  highest  rate 
of  interest  permitted  by  the  state  laws, 
cannot  escape  the  forfeiture  prescribed 
by  this  section,  where  a  greater  rate  of 
interest  is  charged  than  the  state  laws 
allow,  because  of  the  trifling  amount, 
•r  on  the  theory  that  the  charge  is  a 
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placed  as  now  provided  by  law:  Provided,  That  each  of  said  asso- 
ciations shall  re-imburse  to  the  Treasury  the  charges  for  transporta- 
tion, and  the  costs  for  assorting  such  notes;  and  the  associations 
hereafter  organized  shall  also  severally  re-imburse  to  the  Treasury  the 
cost  of  engraving  such  plates  as  shall  be  ordered  by  each  association 
respectively ;  and  the  amount  assessed  upon  each  association  shall  be 
in  proportion  to  the  circulation  redeemed,  and  be  charged  to  the 
fund  on  deposit  with  the  Treasurer:  And  provided  further,  That  so 
much  of  section  thirty-two  of  said  national-bank  act  requiring  or  per- 
mitting the  redemption  of  its  circulating  notes  elsewhere  than  at  its 
own  counter,  except  as  provided  for  in  this  section,  is  hereby  repealed. 
(18  Stat.  123.) 

This  section  was  part  of  the  Currency  Act  of  1874,  cited  above. 

See  notes  to  section  1  of  this  act,  ante,  |  9657. 

The  provisions  of  section  32  of  the  National  Bank  Act  of  June  3,  1864,  c« 
106,  13  Stat.  109,  mentioned  in  this  section,  were  incorporated  into  R.  S.  { 
5195,  post,  §  9756. 

The  manner  of  destroying  circulating  notes  was  prescribed  by  Act  June  23, 
1874,  c.  455,  i  1,  ante,  i  6560. 

Provisions  relating  to  the  appointment  of  a  clerical  force  to  carry  out  the  pro- 
visions of  this  section  were  made  by  Act  March  3,  1875,  c  130,  §  3,  post,  | 
9753. 

Other  provisions  relating  to  the  redemption  of  circulating  notes  at  the  Treas- 
ury were  made  by  the  Sherman  Purchase  of  Silver  Act  of  July  14,  1890,  c 
708,  I  6,  post,  §  9754.  Said  provisions,  however,  are  not  applicable  to  depo»- 
its  made  under  the  requirements  of  this  section. 

Circulating  notes  presented  to  the  Treasury  for  redemption  were  to  be  re- 
deemed in  lawful  money,  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c. 
229,  §  12,  post,  i  9752. 

In  addition  to  the  redemption  fund  required  by  this  lection,  any  national 
banking  association  having  outstanding  any  of  the  additional  circulating  notes 
authorized  to  be  issued  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229, 
35  Stat.  546,  was  required  to  keep  on  deposit  in  the  Treasury  an  additional 
sum  equal  to  five  per  cenL  of  such  additional  circulation,  to  be  treated,  held, 
and  used  in  the  same  manner  as  the  fund  provided  for  by  this  section,  by  said 
Act  May  30,  1908.  c.  229,  §  6,  35  Stat.  550. 

So  much  of  this  section  as  provided  that  the  fund  deposited  by  any  national 
banking  association  with  the  Treasurer  of  the  United  States  for  the  redemp- 
tion of  its  notes  should  be  counted  as  a  part  of  its  lawful  reserve  was  repealed 
by  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  fi  20,  post,  §  9802,  which 
also  further  provided  that  such  fund  of  five  per  centum  should  in  no  case  be 
counted  by  any  national  banking  association  as  a  part  of  its  lawful  reserve. 

Whenever  any  bank  belonging  to  a  national  currency  association  failed  to 
preserve  or  make  good  its  redemption  fund  required  by  this  section,  and  the 
national  currency  association  failed  to  make  good  such  fund,  the  redemptiim 
fund  belonging  to  other  banks  composing  the  national  currency  association 
was  to  be  applied  to  make  good  such  fund,  and  the  securities  deposited  by  such 
bank  were  to  be  sold,  and  the  proceeds  of  the  sale  deposited  as  a  redemption 
fund,  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c  229,  |  2,  35  StaL  548. 
See  notes  to  Chapter  Two  A  of  this  Title. 

See,  also,  notes  to  R.  S.  S  5191,  ante,  {  9746. 

Notes  of  Deoisionji 

Signature  to  bank  note.^A  national 
bank  note  placed  in  circulation  without 
signature  of  the  president  and  cashier 
of  the  bank  being  redeemable  under 
Act  June  20,  1874,  and  Act  July  28, 
1892,  held  an  obligation  or  security  aft- 
er the  similitude  of  an  "obligation  or 
security"  issued  under  authority  of  the 
United  States,  within  section  10320, 
post.  Wiggains  v.  U.  S.  (1914)  214  Fed. 
970,  131  C.  C.  A.  266. 

Redemption  of  clrculation.^A  nation- 
al banking  association  may,  under  this 
section,   deposit  coin  in  the  Treasury 


for  the  redemption  of  its  circulation. 
(1881)  17  Op.  Atty.  Gen.  144. 

-^  Bonds  depo8ited^-The  federal 
circuit  court  has  no  jurisdiction  of  a 
suit  in  equity  by  a  private  person  to 
interfere  with  or  control  the  adminis- 
tration of  the  duties  of  the  comptrol- 
ler of  the  currency  and  of  the  treasur- 
er of  the  United  States  in  respect  to 
bonds  deposited  with  the  treasurer  to 
secure  the  redemption  of  national  bank 
notes.    Van  Antwerp  v.  Hulburd  (C.  C. 

1870)  Fed.  Cas.  No.  16,826;  Id.  (a  C. 

1871)  Fed.  Cas.  No.  16,827. 
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§  9752.  (Act  May  30,  1908,  c.  229,  §  12.)  Redemption  by  Treasury 
of  circulating  notes  in  lawful  money. 
Circulating  notes  of  national  banking  associations,  when  pre- 
sented to  the  Treasury  for  redemption,  as  provided  in  section  three  of 
the  Act  approved  June  twentieth,  eighteen  hundred  and  seventy-four, 
shall  be  redeemed  in  lawful  money  of  the  United  States.  (35  Stat. 
552.) 

This  section  was  part  of  the  Aldrich-Vreeland  (National  Currency  Associa- 
tions) Act  of  1908,  cited  above. 

Section  20  of  said  Aldrich-Vreeland  Act  provided  that  the  act  should  expire 
by  limitation  on  June  30,  1914.  Act  Dec.  23,  1913.  c.  6,  §  27,  38  Stat  274, 
as  amended  by  Act  Aug.  4,  1914,  c.  225,  38  Stat.  682,  extended  the  provisions 
of  said  Aldrich-Vreeland  Act,  authorizing  national  currency  associations,  the 
issue  of  additional  national-bank  circulation,  and  creating  a  National  Monetary 
Commission,  to  June  80,  1915.  Said  last-mentioned  date  having  passed  with- 
out any  further  extension,  said  Aldrich-Vreeland  Act  must  be  considered  as 
having  expired  by  such  limitation  and  as  having  become  inoperative.  There 
may,  however,  be  a  question  as  to  whether  this  section,  which  is  of  general  ap- 
plication to  national  banks,  expired  by  limitation  on  June  30,  1914,  or  on 
June  30,  1915,  or  even  whether  it  was  not  intended  to  be  excepted  from  such 
limitation  altogether  and  meant  to  be  left  in  full  force  and  operation.  Accord- 
ingly this  section  is  included  in  this  compilation  as  originally  enacted.  See, 
also,  notes  to  Chapter  Two  A  of  this  Title. 

The  Currency  Act  of  June  20,  1874,  c.  343,  |  3,  mentioned  in  this  section, 
is  set  forth  ante,  §  9751. 

See  notes  to  R.  S.  g  5191,  ante,  8  9746. 

Notes  of  Deoisiona 

Signature  to  bank  note.^A  national  similitude  of  an  "obligation  or  secnri- 
bank  note  placed  in  circulation  without  ty"  issued  under  authority  of  the  Unit- 
signature  of  the  president  and  cashier  ed  States,  within  section  10320,  post 
of  the  bank  being  redeemable  under  Act  Wiggains  v.  U.  S.  (1914)  214  Fed.  97a 
June  20,  1874,  and  Act  July  2^  1892,  131  C.  C.  A.  266. 
held  an  obligation  or  security  after  the 

§  9753.  (Act  March  3, 1875,  c.  130,  §  3.)  Clerical  force  for  redemp- 
tion of  circulating  notes. 
To  carry  into  effect  the  provisions  of  section  three  of  the  act 
entitled  "An  act  fixing  the  amount  of  United  States  notes,  providing 
for  a  redistribution  of  the  national-bank  currency,  and  for  other  pur- 
poses" approved  June  twentieth,  eighteen  hundred  and  seventy-four, 
the  Secretary  of  the  Treasury  is  authorized  to  appoint  the  following 
force,  to  be  employed  under  his  direction,  namely :  In  the  Office  of 
the  Treasurer :    *    * 

In  the  Office  of  the  Comptroller  of  the  Currency :  *  * 
And  at  the  end  of  each  month,  the  Secretary  of  the  Treasury  shall 
re-imburse  the  Treasury  to  the  full  amount  paid  out  under  the  pro- 
visions of  this  section  by  transfer  of  said  amount  from  the  deposit 
of  the  national  banking-associations  with  the  Treasury  of  the  United 
States;  and  at  the  end  of  each  fiscal  year  he  shall  transfer  from  said 
deposit  to  the  Treasury  of  the  United  States  such  sum  as  may  have 
been  actually  expended  under  his  direction  for  stationery,  rent,  fuel, 
light,  and  other  necessary  incidental  expenses  which  have  been  in- 
curred in  carrying  into  effect  the  provisions  of  the  said  section  of 
the  above-named  act.     (18  Stat.  399.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1876,  cited  above. 

The  Currency  Act  of  June  20,  1874,  c.  343,  |  3,  mentioned  in  this  section,  is 
set  forth  ante,  f  9751. 

See  notes  to  R.  S.  t  5191,  ante,  i  9746. 

§  9754.  (Act  July  14,  1890,  c.  708,  §  6.)    Disposition  of  money  de- 
posited for  and  redemption  of  circulating  notes. 
Upon  the  passage  of  this  act  the  balances  standing  with  the 
Treasurer  of  the  United  States  to  the  respective  credits  of  national 
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Childs  (1882)  133  Mass.  248,  48  Am. 
Rep.  509. 

In  an  action  by  a  national  bank 
against  the  maker  of  a  nsurious  prom- 
issory note,  on  which  payments  of  in- 
terest have  been  made,  defendant  may 
set  np  snch  payments,  and  have  them 
applied  on  the  principaL  Moniteau 
Bank  v.  MiUer  (1880)  73  Mo.  187. 

The  recovery  from  a  national  bank 
of  the  penalty,  under  federal  statutes, 
for  taking  interest  on  a  note,  does 
not  estop  the  maker  from  pleading,  in 
an  action  by  the  bank  to  foreclose  the 
collateral  mortgage,  the  satisfaction 
of  the  debt  by  payment  of  usurious  in- 
terest on  renewals  before  the  bank 
came  into  possession  of  the  note.  Ex- 
eter Nat  Bank  y.  Orchard  (1894)  39 
Neb.  485,  58  N.  W.  144. 

The  defense  of  usury  is  available  in 
an  action  by  a  national  bank  for  the 
recovery  of  unpaid  interest,  where  the 
rate  contracted  for  by  it  is  in  excess 
of  that  prescribed  by  the  act  of  con- 
gress. Tomblin  y.  Higgms  (1897)  73 
N.  W.  461,  53  Neb.  92,  68  Am.  St  Rep. 
596,  reversed  (Neb.  1899)  78  N.  W.  620. 

An  amount  usuriously  reserved  by  a 
national  bank  in  discounting  a  note  is 
forfeited,  and,  if  the  amount  so  reserv- 
ed has  not  been  paid,  it  cannot  be  re- 
covered in  an  action  on  the  note.  Na- 
tional Bank  of  Auburn  v.  Lewis  (1880) 
81  N.  Y.  15. 

In  view  of  this  section,  it  is  compe- 
tent to  show,  in  an  action  by  a  na- 
tional bank  on  notes  discounted  by  it, 
the  amount  for  which  it  bought  them. 
First  Nat.  Bank  v.  Haulenbeek  (1892) 
65  Hun,  54,  19  N.  Y.  Supp.  567. 

In  an  action  by  a  national  bank  be- 
fore a  state  court  to  collect  an  indebt- 
edness, defendant  set  up  a  counter- 
claim founded  on  usury.  Held  that, 
under  section  9668,  ante,  the  defense 
was  a  proper  one.  Wachovia  Nat 
Bank  v.  Ireland  (1898)  29  S.  E.  835, 
122  N.  C.  571. 

The  discounting  of  a  note  by  a  na- 
tional bank  at  a  usurious  rate  of  inter- 
est does  not  avoid  the  obligation  in 
toto,  but  only  to  the  extent  of  the  inter- 
est First  Nat  Bank  v.  Garlinghouse 
(1872)  22  Ohio  St  492,  10  Am.  Rep. 
751. 

Where  a  national  bank  made  a  usu- 
rious loan  to  one  of  its  directors  ex- 
ceeding in  amount  one-tenth  of  its 
paid-up  capital,  in  contravention  of  the 
national  banking  act,  the  borrower  is 
not  estopped  to  defend  against  a  re- 
covery of  interest  on  the  ground  of 
usury  because  of  the  fact  that  he  is  a 
director  of  the  bank.  Cadiz  Bank  v. 
Slemmons  (1877)  34  Ohio  St  142,  32 
Am.  Rep.  364. 

Where  a  national  bank  makes  a  usu- 
rious loan  in  contravention  of  the  na- 
tional banking  act,  only  the  principal 
can  be  recovered,  and  payments  made 
generally  on  a  note  securing  such  loan 
will  be  applied  in  satisfaction  of  the 
principal.    Id, 

(11904) 


In  an  action  by  a  national  bank  on  a 
promissory  note  on  which  it  has  re- 
ceived usurious  interest,  the  borrower 
is  not  entitled  to  have  snch  interest  de- 
ducted, but  the  bank  cannot  recover  any 
unpaid  interest  Huntington  t.  Krejci 
(1881)  3  Ohio  Dec.  532. 

Where  an  action  is  brought  nominally 
upon  a  promissory  note,  which  was  held 
as  collateral  by  a  national  btfnl  for 
overdrafts  upon  it  by  another  bank, 
the  suit  is  actually  to  recover  the  over- 
drafts against  the  makers  of  the  note 
as  sureties,  and,  if  usurious  interest 
has  been  charged,  the  makers  may  de- 
falcate all  the  interest  charged  against 
the  whole  amount  of  overdrafts  claim- 
ed. PhUadelphia  Bank  v.  Miller  (1879) 
90  Pa.  241. 

An  accommodation  maker  of  a  note 
given  to  a  national  bank  can  set  up  the 
defense  of  usury  to  defeat  the  recov- 
ery of  interest  Trabue  v.  Cook  (Tex. 
Civ.  App.  1910)  124  S.  W.  455. 

Under  tins  section  past  payments  of 
usury  to  a  national  bank  cannot  be  off- 
set in  an  action  on  other  indebtedness. 
Rushing  v.  Citizens'  Nat  Bank  of  Plain- 
view  (Tex.  Civ.  App.  1914)  162  S.  W. 
460. 

Under  this  and  the  preceding  section, 
usurious  interest  actually  paid  on  dis- 
counting and  loaning  a  series  of  notes 
cannot,  in  an  action  by  the  bank,  be 
applied  in  satisfaction  of  the  principal 
of  the  debt  Charleston  Nat  Bank  v. 
Bradford  (1902)  41  S.  E.  153,  51  W. 
Va.  255. 

In  an  action  by  a  national  bank  on  a 
note,  defendant  can,  under  this  and  the 
preceding  section,  reduce  the  recovery 
by  the  amount  of  usury  which  the  note 
bears  on  its  face  or  which  is  included 
therein,  but  cannot  set  off  usurious  in- 
terest actually  paid;  his  remedy  there- 
for being  by  an  action,  under  this  sec- 
tion, to  recover  back  twice  the  amount 
thereof.  National  Bank  of  Weston  v. 
Lynch  (W.  Va.  1911)  71  S.  B.  389. 

Hi.  RECOVERY  OF  PENALTY  AND 
INTEREST  PAID 

9.  Right  of  action^-This  and  the  pre- 
ceding section  apply  to  discounts  of 
commercial  paper  as  well  as  to  loans; 
and,  therefore,  where  such  bank  dis- 
counts paper  at  a  greater  rate  than  7 
per  cenL,  in  the  absence  of  a  state  law 
allowing  a  greater  rate,  it  is  liable  for 
the  penalty  provided  for  taking  usuri- 
ous interest.  National  Bank  v.  John- 
son (1881)  104  U.  S.  271,  26  L.  Ed. 
742;  Johnsen  v.  National  Bank  of 
Gloversville  (1^78)  74  N.  Y.  329. 

No  recovery  under  this  section  of 
twice  the  amount  of  usurious  interest 
paid  to  a  national  bank  contrary  to  sec- 
tion 9758,  ante,  can  be  had  on  the 
theory  that,  because  in  a  foreclosure 
decree  in  which  the  illegal  interest  was 
deducted  from  the  sum  sued  for  was 
included  the  remaining  legal  interest 
which  under  this  section  was  sifb'ject  to 
forfeiture,  iUegal  interest  was  paid  by 
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a  sale  under  flBredoanre  on  such  judg- 
ment; since  it  is  the  interest  charged, 
and  not  that  which  might  be  forfeited, 
which  the  statute  regards  as  illegal. 
Talbot  T.  First  Nat  Bank  of  Sioux  City 
(1902)  22  Sup.  Gt  612,  613,  185  U.  S. 
172,  46  L.  Ed.  857. 

Where  usurious  interest  has  been  ac- 
tually paid,  double  the  amount  thereof 
may  be  recovered  from  a  national  bank 
under  this  section.  Markson  v.  First 
Nat.  Bank  (C.  C.  1876)  Fed.  Cas.  No. 
9,097;    Crocker  y.  Same,  Id.  8,397. 

In  case  "a  rate  of  interest  greater 
than  is  allowed''  has  been  paid,  the 
debtor  may  recover  back  "twice  the 
amount  of  interest  thus  paid."  Hill  y. 
Nat.  Bank  of  Barre  (C.  C.  1883)  15 
Fed.  432. 

If  usurious  interest  is  paid  a  national 
bank,  the  payor  may  recover  back  twice 
the  total  amount  of  interest  paid. 
First  Nat  Bank  v.  Mclnturff  (1896)  3 
Kan.  App.  536,  43  Pac.  839. 

No  action  lies  by  one  who  has  given 
a  note  in  which  unlawful  interest  is  in- 
cluded and  less  than  the  principal  has 
been  paid  on  the  note.  Hall  v.  First 
Nat  Bank  (1890)  30  Neb.  99,  46  N.  W. 
150. 

An  action  cannot  be  maintained 
against  a  national  bank,  located  in  this 
state,  to  recover  back  twice  the  amount 
pt  interest  paid  upon  a  usurious  con- 
tract, where  such  contract  related  ex- 
clusively to  the  private  affairs  of  the 
bank,  and  where,  in  making  it,  the  bank 
was  in  no  sense  acting  as  the  agent  of 
the  general  government  This  section 
has  no  application  to  the  private  con- 
tracts of  national  banks  made  in  this 
state.  Hintermister  v.  First  Nat  Bank 
(N.  Y.  1874)  3  Hun,  345. 

A  national  bank  in  this  state  dis- 
counting business  paper  at  a  greater 
rate  than  7  per  cent,  the  lawful  rate 
for  the  use  of  money,  is  liable  to  the 
penalties  of  this  section  and  the  pre- 
ceding one,  though  such  discounting  is 
not  usurious  under  state  law.  Johnson 
V.  National  Bank  of  Gloversville  (1878) 
74  N.  T.  329,  30  Am.  Rep.  302. 

Where  a  national  bank  charges  usury, 
it  at  once  becomes  liable  for  the  penal- 
ty prescribed  by  this  section,  without 
reference  to  payment  of  the  principal 
obligation.  Meredith  v.  American  Nat 
Bank  of  Sparta  (1913)  153  S.  W.  479, 
127  Tenn.  90. 

Assumpsit  will  lie  for  the  penalty 
prescribed  by  this  section.  Lynch  v. 
Merchants'  Nat  Bank  (1883)  22  W. 
Va.  554,  46  Am.  Rep.  520. 

10.  — —  "Paid."— No  recovery  under 
this  section,  of  twice  the  amount  of 
usurious  interest  alleged  to  have  been 
paid  to  a  national  bank,  can  be  had  on 
the  theory  that  because,  in  a  decree  of 
foreclosure,  in  which  was  deducted  from 
the  sum  sued  for  the  interest  charged 
in  excess  of  the  legal  rate,  was  includ- 
ed the  remaining  legal  interest,  which 
under  that  section  was  subject  to  for- 
feiture, illegal  interest  was  paid  by  a 
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sale  under  foredoaure  on  such  judg- 
ment, since  it  is  the  interest  charged, 
and  not  the  interest  as  to  which  a  for- 
feiture might  be  enforced,  that  the 
statute  regards  as  illegal  Talbot  v. 
First  Nat  Bank  of  Sioux  City  (1902) 
22  Sup.  Ct  612,  613,  185  U.  S.  172, 
46  L.  lid.  857,  affirming  judgment 
a898)  76  N.  W.  726,  106  Iowa,  361. 

The  giving  of  a  renewal  note  will  not 
sustain  a  recovery  from  a  national 
bank,  under  this  section  on  account  of 
usurious  interest  in  the  original  note, 
since  the  payment  contemplated  by  that 
statute  is  an  actual  payment,  and  not 
a  further  promise  to  pay.  First  Nat 
Bank  v.  Lasater  (1905)  25  S.  Ct  206, 
196  U.  S.  115,  49  L.  Ed.  408,  reversing 
judgment  Lasater  v.  First  Nat  Bank 
(Tex.  av.  App.  1902)  72  S.  W.  1054. 

Where  a  national  bank  discounts 
drafts  tit  an  illegal  rate,  the  transfer  of 
the  drafts  to  it  is  a  "payment"  of  the 
interest,  within  the  principle  that  a 
payment  of  usurious  interest  cannot  be 
used  as  a  set-off  in  a  suit  by  the  bank 
on  the  paper  discounted;  therefore  an 
acceptor  is  liable  for  the  face  of  the 
drafts,  though  the  bank  paid  less  for 
them.  Danforth  v.  National  State 
Bank  (1891)  48  Fed.  271,  1  C.  C.  A. 
62,  17  tr.  R.  A.  622. 

This  section  comiMrehends  payment  of 
the  usurious  interest  by  transfer  of 
property  as  w^ell  as  payment  in  money. 
First  Nat  Bank  v.  Davis  (1911)  70  S. 
E.  246,  135  Ga.  687. 

To  constitute  a  payment  by  transfer 
of  property  within  the  statute,  the  par- 
ties must  intend  that  the  property  be 
accepted  as  a  payment    Id. 

This  section  contemplates  an  actual 
payment  of  the  usury,  and,  where  prop- 
erty is  accepted  as  payment,  its  mar- 
ket value  at  the  time  must  exceed  the 
principal  and  lawful  interest,  to  amount 
to  payment  and  receipt  of  illegal  inter- 
est   Id. 

Plaintiff  borrowed  large  sums  of  a 
national  bank  at  usurious  interest, 
made  payments  from  time  to  time,  and 
at  his  occasional  settlements  gave  his 
notes  for  the  balance  due  after  deduct- 
ing his  payments  from  the  principal  and 
interest  Held,  upon  suit  to  recover, 
as  penalty  for  usurious  interest,  dou- 
ble the  amount  paid,  that  the  payments 
must  be  held  to  have  been  applied  pro 
rata  to  the  principal  and  interest.  Kin- 
ser  V.  Farmers'  Nat  Bank  (1882)  58 
Iowa,  728,  13  N.  W.  59. 

In  an  action  against  a  national  bank 
to  recover  usurious  interest  paid,  and 
also  a  penalty,  it  appeared  that  vari- 
ous payments  had  been  made  by  plain- 
tiff, a  borrower,  which  were  deducted 
from  old  notes,  and  new  notes  given  for 
the  balances.  Held,  that  defendant 
could  not  apply  the  payments  first  to 
interest,  in  the  absence  of  an  agree- 
ment to  that  effect    Id.  ^ 

A  payment  on  a  note  stipulating  for 
usurious  interest  is  a  payment  on  the 
principal  debt,  and  not  of  the  interest, 
which  is  forfeited.    First  Nat.  Bank  v. 

(11905) 


§  9769 


NATIONAL  BANKS 


(Tit  62 


i 


Turner   (189^   8   Kan.   App.   352,   42 
Pac.  93e. 

A  payment  to  a  national  bank  on  a 
note  bearing  usurious  interest  is  a  pay- 
ment on  the  principal  debt.  First  Nat. 
Bank  y.  Mclnturff  (1896)  8  Kan.  App. 
686,  43  Pac.  839. 

Where  a  national  bank  contracts  for 
interest  at  a  usurious  rate,  it  at  once 
forfeits  all  interest,  and  unappropriat- 
ed payments  subsequently  made  by  the 
debtor  must  be  first  applied  to  the  prin- 
cipal, so  that  while  any  part  of  the 
principal  remains  unpaid  there  is  no 
payment  of  usurious  interest,  and  no 
right  to  recover  the  penalty  for  taking 
usury  accrues,  unless  payments  made 
by  the  debtor  are  specifically  applied 
by  him  to  usurious  interest.  Citizens' 
Nat.  Bank  y.  Forman's  Assignee  (1901) 
111  Ky.  206,  63  S.  W.  454,  23  Ky.  Law 
Bep.  613,  56  L.  R  A.  673. 

There  may  be  payments  of  usurious 
interest  as  snch  which  will  entitle  a 
debtor  to  recover  of  a  national  bank 
the  penalty  for  taking  usury,  though 
the  principal  sum  remains  unpaid;  and 
such  a  case  is  presented  where  the  in- 
terest upon  one  note  is  included  in  the 
amount  of  another  note,  and  the  other 
note  is  subsequently  paid  in  full.  Sec- 
ond Nat.  Bank  y.  Fitzpatrick  (1901) 
63  S.  W.  459,  28  Ky.  Law  Rep.  610, 
111  Ky.  228,  62  L.  R.  A.  599. 

Where  a  borrower  from  a  national 
bank  under  a  contract  providing  for 
usurious  interest  made  no  specific  ap- 
propriation of  a  payment  to  interest, 
the  bank  had  no  right  to  appropriate 
any  part  of  such  payment  to  the  inter- 
est account,  but  was  required  to  apply 
the  same  in  extinguishment  of  the  prin- 
cipal. Second  Nat.  Bank  v.  Fitzpatrick  « 
(1905)  84  S.  W.  1150,  27  Ky.  Law  Rep. 
283. 

An  action  cannot  be  maintained  un- 
der this  section  where  plaintiff  does 
not  allege  or  prove  that  he  has  paid 
or  tendered  the  principal  sum  due. 
Haseltine  v.  Central  Nat.  Bank  (1900) 
56  S.  W.  895,  155  Mo.  66. 

The  payment  of  a  usurious  loan  made 
by  a  national  bank  is  not  a  condition 
precedent  to  the  right  of  the  borrower 
to  maintain  an  action  against  such  bank 
to  recover  double  the  amount  of  usuri- 
ous interest  paid  on  such  loan.  Exeter 
Nat  Bank  v.  Orchard  (1895)  43  Neb. 
579,  61  N.  W.  833,  834. 

Under  the  national  banking  act,  an 
action  will  lie  against  a  national  bank 
to  recover  back  payments  of  usury, 
though  the  borrower  has  paid  both 
principal  and  interest  First  Nat.  Bank 
V.  Barnett  (1897)  70  N.  W.  937,  51 
Neb.  397. 

If  the  bank  reserved  a  greater  dis- 
count than  is  legal,  paying  the  borrow- 
er the  amount  called  for  by  the  note, 
less  the  illegal  discount,  only  the 
amount  actually  paid  can  be  recovered, 
as  in  such  case  the  interest  cannot  be 
said  to  have  been  paid.  National  Bank 
of  Auburn  v.  Lewis  (1880)  81  N.  Y.  15. 

The  giving  of  a  renewal  note  will  not 
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sustain  a  recovery  from  a  national  bank 
under  this  section  on  account  of  usuri- 
ous interest  in  the  original  note.  First 
Nat  Bank  v.  Latham  (1913)  182  P. 
891,  87  OkL  286. 

The  right  of  action  to  recover  double 
the  amount  of  usurious  interest  paid 
to  a  national  bank  accrues  upon  the 
actual  payment  to  it  by  the  borrower 
of  the  amount  of  the  illegal  interest, 
and  can  be  maintained  whether  the  debt 
has  been  paid  or  not.  Monongahela 
Bank  v.  Overholt  (1880)  96  Pa.  327. 

A  charge  of  interest  by  a  national 
bank,  in  excess  of  the  legal  rate,  in 
making  renewals  of  notes,  is  not  equiv- 
alent to  payment  in  cash,  and  does  not 
render  the  bank  liable  to  the  penalty 
for  receiving  usurious  interest  Os- 
bom  V.  First  Nat  Bank  (1896)  175 
Pa.  494,  34  AtL  858,  38  Wkly.  Notes 
Cas.  341. 

To  entitle  a  party  to  recover  usurious 
interest,  such  interest  must  have  actu- 
ally been  paid  either  in  money  or  its 
equivalent;  and  the  mere  charging  of 
such  interest  in  a  running  account  is 
not  a  payment  of  the  same  within  the 
meaning  of  that  section.  Davey  v. 
First  Nat  Bank  (1896)  8  S.  D.  214, 
66  N.  W.  122. 

Under  this  section  a  cause  of  action 
for  the  penalty  arises  immediately,  and 
only  when  one  who  has  given  a  bank  a 
usurious  note  actually  pays  money 
thereon,  which,  with  his  knowledge  and 
consent,  it  applies  in  payment  of  usuri- 
ous interest,  regardless  of  whether  the 
principal  debt  has  been  paid.  McCarthy 
v.  First  Nat  Bank  (S.  D.  1909)  121 
N.  W.  853. 

The  offense  of  taking  usury  is  con- 
smnmated  when  a  payment  is  made  and 
appropriated  to  usurious  interest,  and 
the  right  to  the  penalty  is  then  fixed, 
and  it  may  be  recovered  by  the  person 
by  whom  the  usury  was  paid,  though 
the  entire  debt  has  not  been  paid. 
Stout  V.  Ennis  Nat  Bank  (1887)  69 
Tex.  384,  8  S.  W.  808, 

Where  a  note  calls  for  usurious  in- 
terest, and  the  maker,  in  order  to  pay 
the  same,  conveys  property  to  one  who 
assumes  the  note  and  pays  it,  the  pay- 
ment is  to  be  deemed  as  made  by  the 
maker  of  the  note,  so  as  to  entitle  him 
to  recover  the  penalty  for  usurious  in- 
terest from  the  payee.  Lasater  v.  First 
Nat  Bank  (1903)  72  S.  W.  1057,  96 
Tex.  345. 

A  discharge  of  a  note  by  a  surety  by 
giving  his  own  note  in  renewal  thereof 
does  not  operate  as  a  payment  by  the 
principal  in  such  sense  as  to  entitle 
him  to  avail  himself  of  the  federal  stat- 
ute authorizing  the  recovery  from  a 
national  bank  of  twice  the  amount  of 
usuri9us  interest  paid  to  the  bank,  nor 
does  the  subsequent  payment  of  the  re- 
newal note  by  the  surety  operate  to 
give  the  principal  a  cause  of  action  un- 
der such  statute.  Lasater  y.  First 
Nat  Bank  (Tex.  dv.  App.  1905)  88  8. 
W.  429. 
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11.  Assignability.  —  Under     the 

statute  ^ving  one  who  pays  usurious 
interest^  or  "his  legal  representative/* 
a  cause  of  action  for  the  recovery  of  a 
penalty  from  the  one  to  whom  payment 
is  made,  such  a  claim  is  subject  to  as- 
signment. Lasater  v.  First  Nat.  Bank 
(1903)  72  S.  W.  1067,  96  Tex.  345. 

12.  Jurlsdictloiid^The  state  courts 
have  jurisdiction  of  an  action  author- 
ised by  this  section  to  recover  twice 
the  amount  of  usurious  interest  paid. 
First  Nat.  Bank  of  Charlotte  v.  Mor- 
gan (1889)  10  Sup.  Ot.  37,  132  U.  S. 
141,  33  L.  Ed.  282;  National  Bank  of 
Iiancaster  v.  Johnson  (1890)  11  Ky. 
Law  Rep.  904;  Henderson  Nat.  Bank 
V.  Alves  (1891)  91  Ky.  142,  15  S.  W. 
182;  National  Bank  of  Lancaster  v. 
Johnson  (1891)  91  Ky.  181,  15  S.  W. 
134;  People  v.  £1rst  Nat.  Bank  (1894) 
15  Ky.  Law  Rep.  748;  aty  Nat  Bank 
of  Paducah  v.  Trimble  (Super.  1891)  13 
Ky.  Law  Rep.  (abstract)  204;  Ordway 
V.  Central  Nat  Bank  (1877)  47  Md. 
217,  28  Am.  Rep.  455;  Endres  v.  First 
Nat  Bank  (1896)  68  N,  W.  1092,  66 
Minn.  257;  Schuyler  Nat  Bank  v.  Bol- 
long  (1891)  32  Neb.  70,  48  N.  W.  826; 
Schuyler  Nat  Bank  v.  Bollong  (1893) 
37  Neb.  620,  56  N.  W.  209;  Cooke  ▼. 
State  Nat  Bank  (1867)  50  Barb.  339, 
3  Abb.  Prac.  (N.  S.)  339  (affirmed 
[1873]  52  N.  Y.  96) ;  Hade  v.  McVay 
(1877)  31  Ohio  St  231;  Farmers'  Nat 
Bank  of  Wewoka  v.  McCoy  (1914)  141 
P.  791,  42  Okl.  420;  Bletz  v.  Columbia 
Nat  Bank  (1878)  87  Pa.  87,  30-  Am, 
Rep.  343,  18  Alb.  Law  J.  231;  Firat 
Nat  Bank  v.  Gruber  (1879)  91  Pa. 
377;  Lebanon  Nat  Bank  v.  Karmany 
(1881)  98  Pa.  65;  Bank  v.  Snyder  (Pa. 
1881)  2  Leg.  Rec.  356;  McCreary  v. 
First  Nat  Bank  (1902)  70  S.  W.  821, 
109  Tenn.  128;  Lynch  v.  Merchants' 
Nat  Bank  (1883)  22  W.  Va.  554^  46 
Am.  Rep.  520. 

Under  this  section,  the  state  courts 
do  not  exercise  a  new  jurisdiction  con- 
ferred upon  them,  but  their  ordinary 
jurisdiction  derived  from  their  consti- 
tution under  the  state  law.  Claflin  v. 
Houseman  (1876)  93  U.  S.  130,  23  L. 
Ed.  833;  First  Nat  Bank  of  Tecumseh 
V.  Overman  (1887)  22  Neb.  116,  34  N. 
W.  107. 

A  judgment  for  plaintiffs  in  the  sum 
of  $2,150.38,  in  an  action  of  debt  under 
this  section  brought  in  a  United  States 
circuit  court  against  a  national  banking 
association  within  the  district  to  re- 
cover twice  the  amount  of  interest,  at 
the  rate  of  9  per  cent,  received  by  de- 
fendant upon  the  discounting  of  certain 
promissory  notes  contrary  to  section 
5197,  R.  S.,  section  9758,  ante,  was 
insufficient  in  amount  to  gfve  jurisdic- 
tion to  the  Supreme  Court  of  the  Unit- 
ed States.  Williamsport  Nat.  Bank  v. 
Knapp  (1886)  7  Sup.  Ct  274,  119  U. 
S.  357,  30  L.  Ed.  446. 

The  exemption  of  national  banks 
from  suits  in  state  courts  elsewhere 
than  in  the  county  or  city  where  the 
bank  is  located,  which  Ib  granted  by 


the  latter  act,  may  be  waived,  and  a 
hank  which  submits  to  trial  in  another 
county  cannot  on  writ  of  error  to  the 
state  supreme  court,  raise  the  objec- 
tion to  the  jurisdiction  and  claim  the 
immunity,     f^rst  Nat  Bank  v.  Morgan 

(1889)  10  Sup.  Ot  37,  132  U.  S.  141, 
33  L.  Ed.  282. 

The  jurisdiction  of  United  States 
courts  under  this  section  is  not  exclu- 
sive of  the  jurisdiction  of  state  courts. 
Schuyler  Nat  Bank  v.  BoUong  (1893) 
14  Sup.  Ct  24,  26,  150  U.  S.  85,  37 
L.  Ed.  1008. 

The  circuit  courts  do  not  have  ex- 
clusive jurisdiction  of  actions  against 
national  banks  under  this  section.  New 
Orleans  Nat.  Banking  Ass'n  v.  Adams 
(O.  O.  1876)  Fed.  Cas.  No.  10,184. 

A  Circuit  Court  of  the  United  States 
has  jurisdiction  of  an  action  by  a  trus- 
tee in  bankruptcy  against  a  national 
bank  to  recover  usurious  interest  re- 
ceived by  thd  defendant  from  the  bank- 
rupt, in  violation  of  this  and  the  pre- 
ceding section;  such  action  being  one 
arising  under  the  laws  of  the  United 
States,  which  might  have  been  brought 
in  such  court  by  the  bankrupt,  regard- 
less of  the  citizenship  of  the  parties. 
Reed  v.  American-German  Nat  Bank 
(C.  C.  1907)  155  Fed.  233. 

By  this  section  and  section  9661, 
ante,  jurisdiction  of  an  action  on  con- 
tract against  a  national  bank  is  not 
prohibited  to  a  state  court  of  a  county 
other  than  that  in  which  it  is  situated. 
Fresno  Nat.   Bank  v.   Superior  Court 

(1890)  83  Cal.  491,  24  Pac.  157. 
State  courts  have  jurisdiction  in  cas- 
es instituted  for  such  recovery.  The 
judiciary  act  of  1789,  giving  the  United 
States  district  courts  exclusive  juris- 
diction, only  contemplates  those  penal- 
ties and  forfeitures  of  a  public  nature  , 
which  may  be  sued  for  by  the  govern- 
ment. Ordway  v.  Central  Nat.  Bank 
(1877)  47  Md.  217,  28  Am.  Rep.  455. 

An  action  to  recover  a  penalty  from 
a  national  bank  under  this  section  for 
taking  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  law,  may  be 
brought  in  any  court  in  the  city  or 
county  in  which  such  bank  is  located, 
having  jurisdiction  in  similar  cases. 
Schuyler  Nat  Bank  v.  Bollong  (1888) 
24  Neb.  821,  40  N.  W.  411;  Id.  (1888) 
24  Neb.  825,  40  N.  W.  413;  Id.  (1890)  ' 
28  Neb.  684,  45  N.  W.  164,  following 
First  Nat  Bank  v.  Overman  (1887)  22 
Neb.  116,  34  N.  W.  107. 

The  provision  of  this  section  author- 
izing suits  in  state  courts  against  na- 
tional banks  situated  in  the  state  ifi 
permissive,  and  not  mandatory.  The 
supreme  court  of  New  York  has  juris- 
diction over  an  action  ex  contractu, 
brought  by  a  citizen  of  New  York 
against  a  national  bank  located  in  an- 
other state.  Robinson  v.  National 
Bank  of  Newberne  (1880)  81  N.  Y.  385, 
37  Am.  Rep.  508,  affirming  (1880)  58 
How.  Prac.  306,  19  Hun,  477. 

Suit  la  not  confined  to  the  county 
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where  the  bank  is  located.  Talmadge 
V.  Third  Nat  Bank  (1882)  27  Hun,  61. 

Act  July  12,  1882  (Acts  47th  Cong., 
Ist  Sess.,  c.  290,  f  4),  conferring  juris- 
diction upon  state  courts  generally  of 
suits  by  or  against  national  banks,  ap- 
plies only  to  suits  "hereafter  brought"; 
and  only  the  state  courts  designated  in 
the  amendment  of  Feb.  18,  1875,  had 
jurisdiction  of  a  suit  against  a  national 
bank,  commenced  before  the  approval 
of  that  act,  to  recover  the  statutory 
penalty  for  taking  usurious  interest 
Morgan  v.  First  Nat  Bank  (1885)  93 
N.  C.  352. 

This  section  may  be  construed  to  ap- 
ply where  the  right  of  action  accrued 
before  its  passage  as  well  as  after. 
Lebanon  Nat  Bank  v.  Karmany  (1881) 
98  Pa.  65. 

A  suit  against  a  national  bank  for  a 
breach  of  contract  may  be  brought  in 
a  state  court  of  a  state  other  than  that 
in  which  the  bank  is  located.     Holmes 

.  National  Bank  of  Wilmington  (1882) 
8  S.  G.  31,  44  Am.  Rep.  558. 

A  state  court  was  not  deprived  of 
jurisdiction  of  an  action  for  breach  of 
contract  against  a  national  bank  locat- 
ed in  another  state.    Id. 

A  bill  to  recover  back  usury  cannot 
be  maintained  against  a  national  bank 
in  the  Tennessee  state  courts.  Ham- 
bright  V.  Cleveland  Nat  Bank  (1879) 
71  Tenn.  (3  Lea)  40,  31  Am.  Rep.  629. 

An  action  against  a  national  bank  to 
recover  a  penalty  for  charging  usurious 
interest  is  a  "civil  action,"  within  the 
meaning  of  Acts  Tenn.  1877,  c.  97,  con- 
ferring on  the  chancery  court  concur- 
rent jurisdiction  with  the  circuit  court 
of  all  civil  causes  of  action  triable  in 
the  circuit  court,  except  in  cases  of  un- 
liquidated damages  or  injuries  to  per- 
son, character,  or  property.  McCreary 
V.  First  Nat  Bank  (1902)  70  S.  W. 
821.  109  Tenn.  128. 

The  state  courts  of  Vermont  have 
jurisdiction  in  assumpsit  against  a  na- 
tional bank,  to  recover  money  paid  as 
usury.  Dow  v.  Irasburgh  Nat  Bank 
(1877)  50  Vt.  112,  28  Am.  Rep.  493. 

See,  also,  notes  under  §  991(16)» 
ante. 

13.  Change  of  venue^— In  the  absence 
of  any  provision  as  to  change  of  place 
of  trial  in  the  national  banking  act,  au- 
thorizing suits  against  national  banks 
in  the  state  courts,  the  rights  of  the 
parties  in  that  respect  are  to  be  gov- 
erned by  the  state  laws.  Kinser  v. 
Farmers'  Nat  Bank  (1882)  58  Iowa, 
728,  13  N.  W.  59. 

14.  Llmltations.^The  "usurious  trans- 
action" from  the  date  of  which  the 
two-year  limitation  prescribed  by  this 
section  for  actions  to  recover  back 
twice  the  amount  of  interest  paid  a  na- 
tional bank  begins  to  run  takes  place 
on  the  date  of  the  payment  of  the  usu- 
rious interest,  and  not  the  date  the 
debt  was  paid.  McCarthy  v.  First  Nat 
Bank  of  Rapid  City,  S.  D.  (1912)  32 
Sup.  Ct  240,  223  U.  S.  493,  56  L.  Sd. 
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523;  Kinser  ▼.  Farmers*  Nat  Bank 
(1882)  58  Iowa,  728,  13  N.  W.  59; 
Henderson  Nat  Bank  v.  Alves  (1891) 
91  Ky.  142.  15  S.  W.  132;  National 
Bank  of  Lancaster  v.  Johnson  (1891) 
91  Ky.  181,  16  S.  W.  134;  First  Nat 
Bank  v.  Smith  (1893)  36  Neb.  199,  54 
N.  W.  254;-  National  Bank  v.  Carpen- 
ter (1890)  52  N.  J.  Law  (23  Vroom) 
165,  19  AtL  181. 

The  inclusion  of  usurious  interest  as 
principal  in  notes  given  to  a  national 
bank  does  not  constitute  a  payment  of 
interest  within  the  meaning  of  this  sec- 
tion so  as  to  start  the  running  of  the 
statute  against  a  right  of  action  to  re- 
cover twice  the  amount  of  the  interest 
paid  under  this  section;  "the  usurious 
transaction"  from  the  date  of  which 
the  statute  begins  to  run  being  the 
time  when  the  usurious  interest  is  ac- 
tually paid.  National  Bank  of  Dainger- 
field  V.  Ragland  (1901)  21  Sup.  Ct  536, 
537,  181  U.  S.  45,  45  L.  Ed.  738. 

A  petition  to  recover  back  usurious 
interest  from  a  national  bank,  under 
this  and  the  preceding  section,  which 
shows  on  its  face  that  the  action  was 
not  "commenced  within  two  years  from 
the  time  the  usurious  transactions  oc- 
curred," as  required  by  the  latter  sec- 
tion, cannot  withstand  a  demurrer  be- 
cause of  an  allegation  that  the  charge 
and  reservation  of  the  usurious  inter- 
est were  without  plaintiff's  knowledge 
or  consent,  since,  even  if  the  period  of 
limitation  of  the  statute  does  not  begin 
until  discovery  of  the  wrong,  the  court 
will  not  indulge  the  presumption  that 
plaintiffs  consciousness  of  the  wrong 
was  not  aroused  until  some  time  with- 
in two  years  before  the  commencement 
of  the  action.  Talbot  v.  Sioux  Nat 
Bank  (1902)  22  Sup.  Ct  621,  623,  185 
U.S.  182,  46  L.  Ed.  862,  affirming  judg- 
ment (1900)  82  N.  W.  963,  111  Iowa, 
583. 

Usury  paid  more  than  two  years  be- 
fore the  commencement  of  the  suit  can- 
not be  recovered  nor  credited  upon  the 
principal  of  the  note.  National  Bank 
of  Madison  v.  Davis  (C.  C.  1877)  Fed. 
Cas.  No.  10,038. 

On  a  settlement  between  a  national 
bank  and  a  debtor  who  owed  the  bank 
some  $69,000  on  a  number  of  notes,  a 
payment  was  made  which  reduced  such 
indebtedness  to  $30,000,  for  which  a 
new  note  was  given.  Held  that,  both 
on  general  principles,  in  accordance 
with  the  presumed  intention  of  the  par- 
ties, and  under  Ky.  St  S  2219,  cL  3, 
which  provides  that  "partial  payment 
on  a  debt  bearing  interest  shall  be  first 
applied  to  the  extinguishment  of  the 
interest  then  due,"  all  past  interest, 
whether  usurious  or  otherwise,  must  be 
regarded  as  having  been  paid  in  the 
settlement,  and  that  limitation  com- 
menced to  run  on  that  date  against  an 
action  under  this  section  to  recover  the 
penalty  for  usury  previously  contracted 
for.  Louisville  Trust  Co.  v.  Kentucky 
Nat  Bank  (0.  a  1900)  102  Fed.  442. 
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Where  a  national  bank  discounts  a 
note  at  a  usurious  rate,  the  maker  or 
his  legal  representative,  on  payment  of 
the  note,  is  entitled  to  recover  as  a 
penalty,  under  this  section,  double  the 
amount  of  the  discount  so  taken,  and 
of  all  interest  subsequently  paid  on  tha 
note  or  its  renewals,  although  separate 
payments  of  interest  were  made  from 
time  to  time  after  its  maturity,  and  all 
at  legal  rates;  and  limitation  does  not 
begin  to  run  against  an  action  to  re- 
cover such  penalty  until  full  payment 
of  the  note  or  its  renewals.    Id. 

The  action  against  a  national  bank 
to  recover  a  penalty  for  usury  in  the 
case  of  successive  renewal  notes  held 
to  accrue  at  the  time  the  interest  tak- 
en was  applied  to  the  principal,  or 
when  judgment  is  entered  therefor. 
Duncan  v.  First  Nat.  Bank  (D.  O. 
1877)  Fed.  Gas.  No.  4,135. 

The  discounting  by  a  national  bank  of 
a  note  at  a  usurious  rate  of  interest  is 
merely  the  "charging"  or  "reserving" 
of  usury,  and  not  the  "taking"  or  "re- 
ceiving" of  usury;  and  the  debtor's 
right  of  action  under  this  section  does 
not  accrue  when  the  note  is  discounted. 
Citizens'  Nat  Bank  v.  Forman's  As- 
signee (1901)  63  S.  W.  454,  23  Ky. 
Law  Rep.  613,  111  Ky.  206,  56  L.  B.  A. 
673. 

Under  this  section,  where  usurious 
interest  has  been  paid,  remedy  by  ac- 
tion within  two  years  held  exclusive, 
and  hence  more  than  two  years  after 
payment  the  borrower  was  not  entitled 
to  have  such  payment  applied  on  the 
principal.  Ghipman  v.  Farmers'  & 
Merchants'  Nat.  Bank  (1913)  88  A. 
151,  121  Md.  343;  note  under  this  sec- 
tion. 

If  suit  is  brought  upon  a  note,  and 
the  forfeiture  of  interest  provided  by 
this  section,  where  a  national  bank  has 
received  a  greater  rate  of  interest  than 
is  allowed  by  the  laws  of  the  state 
where  the  note  was  made,  in  violation 
of  section  9758,  ante,  is  sought  to  be 
availed  of  by  way  of  defense,  such  de- 
fense is  not  limited  to  two  years  after 
the  unlawfiU  receiving  of  interest.  The 
limitation  of  two  years  applies  to  the 
time  within  which  an  action  must  be 
brought  ta  recover  back  twice  the 
amount  of  unlawful  interest  paid.  First 
Nat  Bank  of  Peterborough  v.  Childs 
(1881)  130  Mass.  519,  39  Am.  Rep. 
474;  Id.  (1882)  133  Mass.  248,  43  Am. 
Rep.  509. 

The  limitation  of  two  years  within 
which  suit  may  be  brought  against  a 
national  bank  to  recover  back  usurious 
interest,  as  provided  for  by  act  of  con- 
gress, does  not  begin  to  run  from  the 
time  of  the  agreement  for  such  inter- 
est, but  from  the  time  of  the  receipt  of 
the  money  by  the  bank.  Carpenter' v. 
National  Bank  (1887)  50  N.  J.  Law  (21 
Vroom)  6,  11  Ati.  478. 

An  action  in  the  state  court  to  recov- 
er interest  paid  to  a  national  bank  in 
excess  of  what  ii  allowed  by  this  act 


is  not  within  the  state  act  of  March 
28,  1858,  Umiting  the  bringing  of  the 
suit  to  six  months.  Lucas  v.  Govern- 
ment Nat  Bank  (1875)  78  Pa.  (28  P. 
F.  Smith)  228,  21  Am.  Rep.  17. 

An  application  by  a  national  bank  of 
a  payment  on  a  usurious  note  to  pay- 
ment of  the  usurious 'interest,  with  the 
knowledge  and  consent  of  the  maker, 
so  that  the  two-year  limitation  for  re- 
covery prescribed  by  this  section  of  the 
penalty  begins  to  run  is  shown,  where 
on  the  back  of  the  note  is  indorsed  in- 
terest paid  at  a  usurious  rate,  and 
such  note  is  taken  up  and  a  new  note 
given  for  the  amount  remaining  unpaid 
after  allowing  such  usurious  rate.  Mc- 
Carthy V.  First  Nat.  Bank  (1909)  121 
N.  W.  853,  23  S.  D.  269,  23  L.  R.  A. 
(N.  S.)  335,  21  Ann.  Cas.  437. 

Under  this  section  the  limitation  runs 
from  the  time  the  note  is  discounted 
and  the  usurious  interest  reserved  from 
the  proceeds.  Bobo  v.  People's  Nat 
Bank  (1893)  92  Tenn.  444,  21  S.  W. 
888. 

The  phrase  "commenced  within  two 
years  from  the  time  the  usurious  trans- 
action occurred,"  means  two  years  from 
the  time  the  interest  was  paid,  without 
regard  to  payment  of  the  principal. 
Lynch  v.  Merchants'  Nat  Bank  (1883) 
22  W.  Va.  554,  46  Am.  Rep.  520. 

15.  Parties.— One  paying  usurious  in- 
terest merely  as  the  trustee  of  anoth- 
er, and  with  the  latter's  funds,  is  not 
entitled  to  recover  the  statutory  penal- 
ty in  his  own  right,  although  the  note 
on  which  such  payment  was  made  was 
given  by  him  in  his  individual  capacity, 
and  not  as  trustee.  Pardoe  v.  Iowa 
State  Nat  Bank  (1898)  76  N.  W.  800, 
106  Iowa,  345. 

Under  this  section  one  of  the  joint 
makers  of  a  usurious  note  cannot  re- 
cover the  penalty  where  the  illegal  in- 
terest was  paid  by  the  other  maker. 
First  Nat  Bank  v.  Rowley  (1893)  34 
P.  1049,  52  Kan.  394. 

Where  each  of  several  joint  makers 
of  a  note  has  paid  his  part  of  the  il- 
legal interest  out  of  his  individual  mon- 
ey they  cannot  unite  in  one  action  to 
recover  the  penalty.  Teague  v.  First 
Nat  Bank  (1897)  48  P.  603,  5  Kan. 
App.  300. 

This  and  the  preceding  section,  pro- 
hibiting a  bank  from  exacting  usurious 
interest,  and  providing  for  the  recovery 
back  of  double  the  amount  wrongfully 
exacted,  do  not  confine  the  relief  there- 
under to  natural  persons,  but  extends 
to  partnerships.  Albion  Nat.  Bank  v. 
Montgomery  (1898)  74  N.  W.  1102,  54 
Neb.  681. 

A  stockholder  in  a  national  bank,  who 
has  been  compelled  to  contribute  to  its 
debts,  may  maintain  an  action  against 
the  directors,  charged  by  him  to  have 
caused  the  loss  by  their  negligence  and 
misconduct,  the  bank  and  its  receiver 
having  refused  to  bring  suit  and  the 
comptroller  of  the  currency  having  re- 
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fused  to  sanction  it;  and  such  action 
may  be  brought  in  a  state  court  Nel- 
son V.  Burrows  (N.  Y.  1881)  9  Abb. 
N.  O.  280. 

The  right  given  by  this  section  to 
recover  double  the  interest  paid  to  a 
national  bank,  when  the  interest  so 
paid  is  greater  than  allowed  by  the 
laws  of  the  state,  is  personal  to  the 
party  paying,  such  usurious  interest; 
and  an  action  to  recover  the  same  can 
be  maintained  only  by  such  person,  or 
his  or  her  legal  representative.  Lealos 
V.  Union  Nat.  Bank  (1899)  81  N.  W. 
56,  9  N.  D.  60. 

Two  joint  makers  of  a  note  to  a  na- 
tional bank  who  have  separately,  but 
from  a  joint  fund,  paid  usurious  inter- 
est on  the  note,  may  jointly  maintain 
an  action  to  recover  the  penalty  pro- 
vided by  this  section.  Merchants'  & 
Planters'  Nat.  Bank  of  Mill  Creek  v. 
Horton  (1911)  117  P.  201,  .27  OkL 
689. 

In  Pennsylvania  the  term  "legal  rep- 
resentatives" means  executors  and  ad- 
ministrators, in  the  absence  of  anything 
showing  that  the  words  are  used  in 
different  sense;  and  an  assignee  for 
benefit  of  creditors  cannot  maintain  an 
action  in  such  state,  in  his  own  name, 
against  a  national  bank,  to  recover  the 
penalty  for  usurious  interest  paid  such 
bank  by  the  assignor,  under  this  sec- 
tion. Osbom  V.  First  Nat.  Bank  (1896) 
175  Pa.  St  494,  S4  Atl.  858,  38  Wkly. 
Notes  Gas.  341,  distinguishing  (1880) 
Monongahela  Nat  Bank  v.  Overholt,  96 
Pa.  St.  327. 

In  an  action  against  a  national  bank 
to  recover  the  penalty  for  taking  usuri- 
ous interest,  the  form  of  the  suit,  in- 
cluding the  proper  party  plaintiff,  mUst 
be  determined  by  the  law  of  the  place 
where  the  action  is  brought    Id. 

Where  a  partnership  is  the  maker  of 
a  note  calling  for  usurious  interest, 
and  one  of  the  partners  sells  out  his 
interest  in  the  firm  to  another,  who  as- 
sumes the  liabilities,  such  agreement 
does  not  preclude  the  continuing  part- 
ner from  recovering  from  the  payee  of 
the  note  the  penalty  provided  by  stat- 
ute for  receiving  usurious  interest. 
Lasater  v.  First  Nat.  Bank  (1903)  72 
S.  W.  1057,  96  Tex.  345. 

16. "Legal  representative."— The 

indorser  of  a  bill  of  exchange  is  not 
the  "legal  representative."  Harnett  v. 
Muncie  Nat.  Bank  (O.  O.  1876)  Fed. 
Cas.  No.  1,026,  affirmed  (1878)  98  U. 
S.  555,  25  L.  Ed.  212. 

The  assignee  in  bankruptcy  of  a  per- 
son who  has  paid  to  a  national  bank  a 
greater  amount  of  interest  than  that 
allowed  by  law  is  his  'legal  representa- 
tive," within  this  section,  allowing  a 
recovery  of  twice  the  sum  paid,  and 
may  sue  to  recover  the  same.  Crocker 
V.  First  Nat  Bank  (C.  O.  1876)  Fed. 
Cas.  No.  3,397;  Markson  ▼.  Same,  Id. 
9,097;  Wright  v.  Same  (C.  O.  1878) 
Fed.  Cas.  No.  18,078.  CONTRA,  Bar- 
nett  V.  Muncie  Nat  Bank  (U  G.  1876) 
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Fed.  Cas.  No.  1,026;  Bamits  v.  First 
Nat  Bank,  Id.  1,034. 

The  right  of  a  borrower  on  usury 
from  a  national  bank  to  recover  back 
twice  the  amount  of  interest  received 
passes  to  his  assignee  in  bankruptcy, 
he  being  the  'legal  representative"  of 
*8uch  borrower.  Crocker  v.  First  Nat 
Bank  (C.  C.  1876)  Fed.  Cas.  No.  3,397. 

An  assignee  for  the  benefit  of  cred- 
itors under  the  Kentucky  statutes, 
who,  in  order  to  get  possession  of  col- 
laterals, pays  to  a  national  bank  a  note 
of  his  assignor,  which  includes  usurious 
interest,  may  maintain  an  action  to  re- 
cover it  back,  under  this  section.  The 
assignee  is  the  assignor's  'legal  rep- 
resentative" in  the  meaning  of  that 
section.  Louisville  Trust  Co.  v.  Ken- 
tucky Nat  Bank  (C.  C.  1898)  87  Fed. 
143. 

A  receiver  of  an  insolvent  corporation 
is  a  "legal  representative"  within  the 
meaning  of  this  section.  Barbour  v. 
National  Exch.  Bank  (1887)  45  Ohio 
St  133,  12  N.  E.  5. 

The  right  of  action  against  a  national 
bank  for  collecting  usurious  interest, 
given  by  this  section  to  the  person 
paying  it  "or  his  legal  representatives," 
is  not  available  to  a  judgment  creditor 
of  such  person.  Barret  v.  Sheibyville 
Nat  Bank  (1887)  85  Tenn.  426,  3  S. 
W.  117. 

17.  Pleailing^-A  petition  to  recover 
usurious  interest  from  a  national  bank 
under  section  5197,  R.  S.,  section  9758, 
ante,  and  this  section,  which  shows  on 
its  face  that  the  transaction  was  not 
commenced  within  two  years  "from  the 
time  the  usurious  transactions  occur- 
red," as  required  by  this  section,  is 
not  made  sufficient  because  of  an  al- 
legation that  the  charge  and  reserva- 
tion of  usurious  interest  were  without 
plaintiff's  knowledge  or  consent,  since 
the  court  will  not  presume  that  plain- 
tiff did  not  know  of  the  wrong  until 
some  time  within  two  years  before  com- 
mencement of  the  action.  Talbot  v. 
Sioux  National  Bank  (1902)  22  Sup. 
Ct  621,  623,  185  U.  S.  182,  46  L.  Ed. 
862. 

As  to  necessity  of  alleging  that  the 
usury  was  knowingly  collected,  see 
Washington-Alaska  Bank  v.  Stewart 
(1911)  184  Fed.  673,  108  C.  C.  A.  27a 

In  an  action  against  a  national  bank 
to  recover  twice  the  amount  of  inter- 
est paid  to  the  bank  under  a  usurious 
contract,  the  petition  need  not  refer  to 
the  statute  authorizing  the  suit.  Hen- 
derson Nat  Bank  v.  Alves  (1891)  91 
Ky.  142,  15  S.  W.  132,  12  Ky.  Law 
Rep.  722. 

A  petition  to  recover  a  penalty  few 
taking,  receiving,  reserving,  or  charg- 
ing a  rate  of  interest  greater  than  is 
allowed  by  law  must  charge  that  the 
act  was  "knowingly  done."  Schuyler 
Nat  Bank  v.  Bollong  (1888)  24  Neb. 
821,  826,  40  N.  W.  411,  413. 

In  an  action  by  a  national  bank  on  a 
draft  discounted  by  it,  an  answer  aver- 
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ring  that  the  bank  disconnted  the  draft 
at  a  usurious  rate  of  interest,  contrary 
to  the  statute,  and  specifying  the  inter- 
est taken,  is  not  so  frivolous  as  to  au- 
thori2e  a  judgment  for  plaintiff  on  mo- 
tion, though  it  does  not  expressly  al- 
lege a  corrupt  intent  National  Bank 
of  Metropolis  ▼.  Orcutt  (N.  Y.  1867)  48 
Barb.  266. 

A  complaint  against  a  national  bank 
for  usury  need  not  allege  that  there 
are  no  state  banks  of  issue  which  are 
by  law  allowed  to  charge  the  rate  claim- 
ed to  be  usurious,  such  fact,  if  shown 
to  exist,  being  a  bar  to  the  action. 
Morgan  y.  First  Nat.  Bank  (1885)  93 
N.  C.  352. 

A  complaint,  by  an  executrix  of  the 
will  of  her  deceased  husband,  to  re- 
cover double  the  amount  of  usurious 
interest  paid  for  money  borrowed  from 
a  national  bank  by  her  husband  during 
his  lifetime,  which  shows  that  no  pay- 
ments were  made  thereon  by  the  hus- 
band, and  that  the  total  payments  made 
to  the  bank  by  her  as  executrix  did  not 
equal  in  amount  the  sum  alleged  to 
have  been  borrowed,  with  lawful  inter- 
est, and  that  the  additional  payments 
which  constituted  the  usury  were  made 
by  her  in  an  individual  capacity,  prior 
to  qualifying  as  executrix,  does  not 
state  a  cause  of  action  in  her  repre- 
sentative capacity,  under  this  section. 
Lealos  v.  Union  Nat.  Bank  (1889)  81 
N.  W.  56,  9  N.  D.  60. 

Petition  in  action  against  national 
bank  to  recover  usury  paid  to  it  held 
sufficient  as  against  a  general  demur- 
rer. First  Nat.  Bank  y.  Langston  (OkL 
1912)  124  P.  30a 

Petition,  in  an  action  against  a  na- 
tional bank  for  charging  a  usurious  rate 
of  interest  held  to  state  a  cause  of  ac- 
tion. Farmers'  Nat  Bank  of  Wewoka 
V.  McCoy  (1914)  141  P.  791,  42  OkL 
420. 

A  complaint  which  alleges  that  de- 
fendant knowingly  and  usuriously  re- 
ceived from  plaintiff,  for'  interest,  a 
certain  sum,  .being  at  the  rate  of  24 
per  centum  per  annym,  and  gives  time, 
amount,  etc.,  states  a  good  cause  of 
action  for  recovery,  under  the  national 
banking  act  Guild  v.  First  Nat  Bank 
(1894)  4  S.  D.  566,  57  N.  W.  499. 

In  an  action  by  a  national  bank  on  a 
note,  a  cross  action  for  the  statutory 
penalty,  for  money  paid  the  bank  as 
usurious  interest,  is  deficie&t,  where 
the  plea  fails  to  give  the  amount  of 
usurious  interest  so  paid.  Lomaz  y. 
First  Nat  Bank  (Tex.  Civ.  App.  1897) 
39  S.  W.  655. 

IS.  Evidence.^In  an  action  against  a 
national  bank  to  recover  the  penalty 
for  taking  usury,  it  appeared  that  the 
transactions  between  the  plaintiff  and 
the  bank  consisted  of  a  large  number 
of  loans  evidenced  by  notes,  many  of 
which  had  been  from  time  to  time  re- 
newed. Held,  that  evidence  of  the 
whole  course  of  transactiona  waa  ma- 


terial in  order  to  trace  the  different 
debts  and  the  interest  reserved  on 
each,  although  some  transactions  were 
not  pleaded  as  usurious.  First  Nat 
Bank  y.  Bamett  (1897)  70  N.  W.  937, 
61  Neb.  397. 

In  an  action  by  a  national  bank  to 
collect  a  note,  evidence  held  sufficient 
to  authorize  the  presumption  of  pay- 
ment of  usurious  interest  Trabue  y. 
Cook  (Tex.  Ciy.  App.  1910)  124  S. 
W.  455. 

Habit  or  custom  being  relevant  on 
the  question  of  the  construction  of  a 
contract,  in  an  action  against  a  bank 
to  recoyer  the  statutory  penalty  for 
usury,  a  bank  officer  was  properly  ask- 
ed as  to  the  custom  of  his  bank  rele- 
vant to  interest,  as  to  discounting  notes 
similar  to  those  in  issue.  Nocona  Nat 
Bank  y.  Bolton  (Tex.  Civ.  App.  1912) 
143  S.  W.  242. 

19.  —>  Burden  of  proofs— In  an  ac- 
tion against  a  national  bank  to  recover 
double  the  amount  of  interest  paid  on 
a  usurious  note,  defendant  is  not  liable 
if  it  proves  that  it  sold  and  assigned 
the  note  before  maturity  in  good  faith, 
and  was  acting  merely  as  the  assignee's 
agent  in  collecting  it;  but  the  burden 
of  showing  good  faith  is  on  defendant, 
no  presumption  being  raised  in  its  fa- 
vor by  the  mere  fact  of  assignment 
First  Nat  Bank  y.  MUtonberger  (1892) 
33  Neb.  847,  51  N.  W.  232. 

One  who  seeks  to  recover  the  penalty 
provided  by  this  section  for  usury  on  a 
note  to  a  national  bank  has  the  burden 
of  establishing  that  he  has  paid  a  high- 
er rate  of  interest  than  the  legal  rate, 
and  that  the  bank  received  it  knowing- 
ly. Merchants'  &  Planters'  Nat.  Bank 
of  Mill  Creek  y.  Horton  (1911)  117  P. 
201,  27  OkL  689. 

An  action  against  a  national  bank  for 
double  the  usurious  interest  paid,  be- 
ing governed  by  this  section,  not  by 
Bey.  Laws  Okl.  1910,  §  1005,  it  is  not 
necessary  to  allege  and  prove  demand 
for  return  of  the  usury  claimed.  Pauls 
Valley  Nat  Bank  y.  MitcheU  (Okl. 
1916)  154  P.  1188. 

20.  ln8truotions.^In  an  action  to  re- 
cover the  penalty  given  by  this  section, 
for  usury  on  a  note  to  a  national  bank, 
it  is  error  to  instruct  that  plaintiff  is 
entitled  to  recover  if  the  plaintiff  has 
paid  a  greater  rate  of  interest  than  the 
legal  rate,  and  to  refuse  to  instruct 
that  the  defendant  must  have  received 
the  usurious  interest  knowingly.  Mer- 
chants' &  Planters'  Nat  Bank  of  Mill 
Creek  v.  Horton  (1911)  117  P.  201,  27 
Okl.  689. 

21.  Defensee.F«A  national  bank  which 
has  charged  12  per  cent,  interest  on 
overdrafts  when  8  per  cent  is  the 
highest  interest  permitted  by  state  laws 
cannot  escape  the  forfeiture  prescribed 
by  this  section  because  of  the  trifling 
amount,  or  on  the  theory  that  the 
charge  is  a  penalty  because  of  the  fail- 
ure to  pay  a  debt  when  due.    Citizens^ 
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Nat  Bank  y.  Donnell  (1904)  26  Sup. 
Ct.  49,  195  U.  S.  369.  49  L.  Ed.  23a 

Defendant  is  not  liable  if  it  proves 
that  it  sold  and  assigned  the  note  be- 
fore maturity  in  good  faith,  and  was 
acting  merely  as  the  assignee's  agent  in 
collecting  it.  First  Nat.  Bank  v.  Mil- 
tonberger  (1882)  33  Neb.  847,  61  N. 
W.  232. 

Where  it  appeared  that  plaintiff  in  an 
action  against  a  national  bank  to  re- 
cover usurious  interest  was  the  bene- 
ficial owner  of  the  notes  discounted,  the 
fact  that  a  joint  maker  had  brought 
suit  in  another  court  for  the  recovery 
of  such  usurious  interest  was  no  bar  to 
the  action.  First  Nat.  Bank  ▼.  Gruber 
(1879)  91  Pa.  377. 

22.  —>  Set-offs.  —  In  an  action 
brought  by  the  receiver  of  A.'s  prop- 
erty against  a  national  bank,  under  this 
section,  to  recover  penalties  for  taking 
unlawful  interest,  the  bank  cannot  set 
off  a  balance  due  from  A.  on  an  unpaid 
note.  Morehouse  v.  Second  Nat  Bank 
(N.  Y.  1883)  30  Hun,  628. 

In  suit  against  a  national  bank,  to 
recover  the  penalty  imposed  by  this  sec- 
tion for  taking  usurious  interest,  de- 
fendant cannot  set  off  a  judgment  or 
other  claim  held  by  it  against  plaintiff. 
Lebanon  Bank  v.  Karmany  (1881)  98 
Pa.  65. 

23.  Measure  of  recovery.— The 
amount  of  penalty,  recoverable  in  an 
action  against  banks  under  this  section 
is  twice  the  whole  amount  of  the  in- 
terest paid,  and  not  merely  twice  the 
amount  paid  in  excess  of  the  legal 
rate.  First  Nat  Bank  v.  Watt  (1902) 
22  Sup.  Ct  457,  184  U.  S.  151,  46  L. 
Ed.  475;  Crocker  v.  First  Nat  Bank 
(C.  C.  1876)  Fed.  Cas.  No.  3397; 
HUl  V.  Nat.  Bank  of  Barre  (C.  C.  1883) 
15  Fed.  432;  LouisviUe  Trust  Co.  v. 
Kentucky  Nat.  Bank  (O.  C.  1898)  87 
Fed.  143;  Henderson  Nat  Bank  v. 
Alves  (1891)  91  Ky.  142,  15  S.  W.  132; 
National  Bank  of  Lancaster  v.  Johnson 
(1891)  91  Ky.  181,  15  S.  W.  134; 
Second  Nat  Bank  v.  Fitzpatrick  (1901) 
111  Ky.  228,  62  L.  R.  A.  599,  63  S. 
W.  459,  23  Ky.  Law  Rep.  610;  Na- 
tional Bank  of  Lancaster  v.  Johnson 
(Super.  1890)  11  Ky.  Law  Rep.  (ab- 
stract) 904;  Watt  v.  First  Nat  Bank 
(1899)  79  N.  W.  509,  76  Minn.  458; 
Schuyler  Nat  Bank  v.  Bollong  (1890) 
28  Neb.  684,  45  N.  W.  1G4;  Boerner 
V.  Traders'  Nat  Bank  (1897)  39  S. 
W.  285,  90  Tex.  443;  Colgin  v.  City 
Nat  Bank  (1897)  40  S.  W.  634,  16  Tex. 
Civ.  App.  346. 

The  sum  to  be  recovered  back  is 
not  a  debt,  but  a  penalty,  and  hence 
does  not  bear  interest  Higley  v.  First 
Nat  Bank  (1875)  26  Ohio  St  75.  20 
Am.  Rep.  759;  Columbia  Nat.  Bank 
V.  Bletz  (Pa.  1882)  2  Penny.  169;  Mc- 
Creary  v.  First  Nat  Bank  (1902)  70 
S.  W.  821,  109  Tenn.  128. 

The  penalty  recoverable  from  a  na- 
tional bank,  under  this  section,  where 
a  greater  rate  of  interest  than  is  al- 
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lowed  by  law  has  been  actually  paid 
to  and  received  by  it,  is  twice  the 
amount  of  the  interest  paid  in  excess 
of  the  legal  rate,  not  twice  the  amount 
of  the  entire  interest  Hintermister  v. 
First  Nat  Bank  (1876)  64  N.  Y.  212; 
Bobo  V.  People's  Nat  Bank  (1892)  92 
Tenn.  444,  21  S.  W.  888. 

The  national  banking  act  subjectinc 
a  bank  to  liability  for  taking  usurious 
interest  does  not  declare  the  contract 
of  indorsement  of  collateral  security 
to  the  contract  void,  and,  no  such  pen- 
alty being  prescribed,  the  courts  can- 
not superadd  it  Oates  v.  Montgomery 
First  Nat  Bank  (1879)  100  U.  S.  239, 
25  L.  Ed.  680. 

Where  a  usurious  note  given  to  a 
national  bank  is  renewed,  and  the  inter- 
est inclifded  in  the  principal  of  the  new 
note,  only  the  amount  of  the  original 
debt  can  be  recovered,  notwithstand- 
ing the  new  note,  on  its  face,  bears 
the  legal  rate  of  interest  Farmers' 
&  Mechanics'  Bank  v.  Hoagland  (0. 
C.  1881)  7  Fed.  159. 

The  only  penalties  incurred  by  the 
bank  for  taking  usury,  so  far  as  con- 
cerns the  debtor,  are  the  forfeiture  of 
the  unpaid  interest,  and  a  penalty  of 
twice  the  amount  of  interest  that  has 
been  paid,  if  sued  for  within  two  years. 
Wiley  V.  Starbuck  (1873)  44  Ind.  298. 

Where  a  national  bank  loaned  money 
at  usurious  interesf;,  and  added  it  into 
a  note,  which  was  several  times  re- 
newed at  the,  usurious  rate,  the  bank 
was  only  entitled  to  recover,  in  an  ac- 
tion on  the  last  note,  the  principal  sum 
originally  loaned,  less  the  partial  pay- 
ments made  on  the  notes.  Sydner  v. 
Mt  Sterling  Nat  Bank  (1893)  94  Ky. 
231,  21  S.  W.  1050. 

Where  a  national  bank  lends  money 
at  a  usurious  rate  of  interest,  and  the 
note  therefor  is  renewed  from  time  to 
time,  usury  being  embraced  in  each  re- 
newal, the  entire  interest  may  be  elim- 
inated from  the  last  note,  so  that 
nothing  can-  be  recovered  thereon  ex- 
cept the  original  principal.  Peoples  v. 
First  Nat  Bank  (1894)  15  Ky.  Law 
Rep.  748. 

A  judgment  against  a  national  bank 
for  twice  the  amount  of  interest  paid, 
as  a  penalty  for  taking  usury,  should 
have  allowed  interest  from  the  date  of 
filing  the  petition  to  recover  the  pen- 
alty; that  being  the  date  of  the  first 
demand  therefor.  Second  Nat  Bank  ▼. 
Fitzpatrick  (1901)  63  S.  W.  459,  23 
Ky.  Law  Rep.  610,  111  Ky.  228.  62 
L.  R.  A.  599. 

The  party  entitled  to  maintain  an  ac- 
tion against  a  national  bank,  under 
this  section,  to  recover  usurious  in- 
terest paid,  is  entitled  to  recover  twice 
the  amount  he  has  paid  for  usury  with- 
in two  years  prior  to  the  commence- 
ment of  the  action,  whether  the  amount 
was  paid  in  one  or  several  payments. 
Hintermister  v.  First  Nat  Bank  (1876) 
64  N.  Y.  212. 

Under  this   section  a  national  bank 
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charging  usury  \b  liable  for  twice  the 
amount  of  interest  paid,  and  not  twice 
the  Bum  by  which  the  interest  received 
exceeded  the  lawful  rate.  Meredith  v. 
American  Nat.  Bank  of  Sparta  (Tenn« 
1913)  163  S.  W.  479. 

24.  Questions  of  law^— Where  the  un-' 
disputed  facts  show  that  a  bank  know- 
ingly charged  usurious  interest,  and 
the  only  possible  conclusion  to  be  de- 
rived from  the  evidence,  taken  as  a 
whole,  is  that  the  transaction  is  usuri- 
ous, the  question  is  one  of  law  for  the 
court  and  not  of  fact  for  the  jury. 
Caddo  Nat  Bank  v.  Moore  (Okl.  1911) 
120  P.  1003. 

25.  New  trial.— The  jury,  in  finding  a 
verdict  for  the  amount  which  plain- 
tiff was  entitled  to  recover,  under  this 
section  for  alleged  payments  made  to 
defendant  by  plaintiff  of  a  usurious 
rate  of  discount,  not  having  made  de- 
ductions of  the  balance  due  on  the 
notes  as  instructed  by  the  court,  a 
new  trial  will  be  ordered,  unless  plain- 
tiff, within  10  days,  remit  from  the  ver- 
dict all  over  the  amount  which  the 
jury  would  have  found,  had  they  follow- 
ed the  instructions  of  the  court 
Knapp  V.  Williamsport  Nat  Bank  (C. 
C.  1882)  15  Fed.  333,  writ  of  error  dis- 
missed Williamsport  Nat.  Bank  v. 
Knapp  (1886)  7  Sup.  Ot  274,  119  U. 
S.  357,  30  L.  Ed.  446. 

26.  Review^— ^hese  sections'  do  not 
make  the  construction  of  the  state 
usury  law,  in  case  of  a  loan  by  a  na- 
tional bank,  a  federal  question.  Union 
Nat.  Bank  v.  Louisville,  N.  A.  &  C.  R. 
Co.  (1896)  16  Sup.  Ct  1039,  1040,  163 
U.  S.  a25,  41  L.  Ed.  177. 

In  an  action  in  a  state  court  against 
a  national  bank  to  recover  usurious  in- 
terest paid  the  right  given  to  such 
banks  by  this  section  to  charge  the 
same  rate  of  interest  as  state  banks  of 
issue,  is  not  "specially  set  up  or  claim- 
ed" so  as  to  render  an  adverse  deci- 
sion by  the  state  supreme  court  re- 
viewable in  the  United  States  supreme 
court,  under  section  709,  when  the 
only  objection  made  to  the  complaint 
is  that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  and 
this  question  is  argued  and  determined 
according  to  the  technical  rules  of 
pleading,  without  any  suggestion  that 
defendant  may  be  deprived  of  some 
right  or  privilege  given  by  a  statute 
of  the  United  States.  Schuyler  Nat. 
Bank  v.  Bollong  (1893)  14  Sup.  Ct.  25, 
150  U.  S.  85,  37  L.  Ed.  1008;  Id.,  14 
Sup.  Ct.  26,  150  U.  S.  90,  37  L.  Ed. 
1010. 

A  decision  by  the  highest  court  of  a 
state  adverse  to  the  right  claimed  un- 
der this  and  the  next  section  to  re- 
cover back  usurious  interest  from  a 
national  bank  presents  a  federal  ques- 
tion, which  gives  to  the  supreme  court 
of  the  United  States  the  right  to  review 
the  judgment  of  such  state  court    Tal- 


bot V.  Sioux  City  Nat  Bank  (1902)  22 
Sup.  Ct.  621,  185  U.  S.  182,  46  L.  Ed. 
862,  affirming  judgment  (1900)  82  N. 
W.  963,  111  Iowa,  583. 

A  decision  of  the  highest  state  court 
that  certain  conveyances  absolute  on 
their  face  are  mortgages  on  the  ground 
that  redemption  shall  be  granted  only 
on  condition  that  the  grantor  should  be 
charged  with  the  debt  and  interest  is 
not  reviewable  in  the  federal  Supreme 
Court,  though  the  bill  avers  usury  ex- 
acted by  a  national  bank  and  prays 
that  the  entire  interest  shall  be  ad- 
judged forfeited.  Holden  Land  &  Live 
Stock  Co.  V.  Interstate  Trading  Co. 
(1914)  34  Sup.  Ct  661,  233  U.  S.  536. 
68  L.  Ed.  1083,  dismissing  appeal 
(1912)  123  P.  733,  87  Kan.  221. 

IV.  EXCLUSIVENESS    OF    FEDER- 

AL   REMEDY 

27.  Remedy  available.^The  only 
remedy  open  to  a  party  aggrieved  by 
the  action  of  a  national  bank  in  tak- 
ing usurious  interest  is  that  prescrib- 
ed by  the  act  of  congress,— a  separate 
action  for  double  the  interest  paid  by 
him.  Farmers'  &  M.  Nat.  Bank  v. 
Dearing  (1875)  91  U.  S.  29,  23,  33,  23 
L.  Ed.  196;  Barnet  v.  Muncie  Nat 
Bank  (1878)  98  U.  S.  555,  557,  25  L. 
Ed.  212;  Haseltine  v.  Central  Nat 
Bank  of  Springfield  (1901)  22  Sup.  Ct 
50,  183  U.  S.  132,  46  L.  Ed.  118,  af- 
firming judgment  Central  Nat  Bank  v. 
Haseltine  (1900)  55  S.  W.  1015,  155 
Mo.  58,  85  Am.  St.  Rep.  531;  Na- 
tional Ezch.  Bank  v.  Moore  (D.  C. 
1868)  Fed.  Cas.  No.  10,041;  First  Nat 
Bank  v.  McEntire  (1900)  37  S.  E.  381, 
112  Ga.  232;  Farrow  v.  First  Nat 
Bank  (1898)  47  S.  W.  594,  20  Ky.  Law 
Rep.  1413;  Sowders  v.  Citizens'  Nat 
Bank  (Super.  1890)  12  Ky.  Law  Rep. 
(abstract)    356;     National    Sta^e   Bank 

V.  Boylan  (N.  Y.  1877)  2  Abb.  N.  C. 
216;  Merchants'  &  Farmers'  Nat 
Bank  v.  Myers  (1876)  74  N.  C.  514; 
Oldham  v.  First  Nat  Bank  (1881)  85 
N.  C.  240;  First  Nat.  Bank  v.  Gar- 
linghouse  (1872)  22  Ohio  St  492,  10 
Am.  Rep.  751;  Huntington  v.  Krejci 
(1881)  3  Ohio  Dec.  532;  First  Nat. 
Bank  v.  Gruber  (1879)  91  Pa.  377; 
First  Nat  Bank  v.  McCarthy  (S.  D. 
1904)  100  N.  W.  14;  Hill  v.  National 
Bank  of  Barre  (1884)  56  Vt  582;  Na- 
tional Exch.  Bank  v.  Boylen  (1885)  28 
W.  Va.  554;  Charleston  Nat  Bank  v. 
Bradford  (1902)  41  S.  E.  153,  51  W. 
Va.  255. 

A  controversy  respecting  usurious  in- 
terest paid  on  a  note  held  by  a  na- 
tional bank,  secured  by  collateral  note 
and  mortgage,  which  arises  in  a  suit 
to  foreclose  the  mortgage,  is  none  the 
less  governed  by  the  federal  law  on 
the  subject  of  usury  by  national  banks, 
because  the  collateral  note  and  mort- 
gage were  executed  in  favor  of  the 
bank  president  for  the  benefit  of  the 
bank,  which  was  prohibited  by  the  fed- 
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eral  law  from  taking  real  estate  securi- 
ty for  a  debt  coinddently  contracted. 
Schuyler  Nat.  Bank  v.  Gadsden  (1903) 
24  Sup.  Ct  1^,  191  U.  S.  451,  48  L. 
Ed.  258,  reversing  judgment  Gadsden 
V.  Thrush  (1902)  89  N.  W.  403,  03 
Neb.  881. 

In  an*  action  in  a  state  court  by  a 
national  bank  on  a  note  due  it  the  court 
has  jurisdiction  of  the  defense  of  usury. 
Pickett  V.  Merchants'  Nat.  Bank 
(1879)  32  Ark.  346,  1  Browne,  Nat 
Bank  Gas.  209. 

Where  a  national  bank  loans  money 
upon  a  usurious  contract,  and  attempts 
to  enforce  such  contract  in  a  state 
court,  the  plea  of  usury  can  be  main- 
tained, even  though  it  will  operate  in 
some  sense  as  a  penalty,  and  suits  for 
penalties  can  be  enforced  only  in  the 
United  States  courts.  National  Bank 
of  Winterset  ▼.  Eyre  (1879)  52  Iowa, 
114,  2  N.  W.  995. 

This  section  applies  as  well  to  banks 
established  in  states  where  a  rate  is 
fixed  by  law  as  to  banks  in  states 
where  no  rate  is  fixed.  Gentral  Nat. 
Bank  v.  Pratt  (1874)  115  Mass.  539, 
15  Am.  Rep.  138;  Davis  v.  Randall 
(1874)  115  Mass.  547,  15  Am.  Rep.  146. 

This  section  and  the  preceding-  one 
having  prescribed  as  a  penalty  for  the 
taking  of  usurious  interest  by  a  na- 
tional bank  that  the  person  paying  the 
same  may  recover  twice  the  amount 
so  paid,  he  can  resort  to  no  other  mode 
or  form  of  procedure.  National  Ex- 
change Bank  y.  Boylen  (1885)  26  W. 
Va.  554. 

28.  State  laws.— A  state  la^  impos- 
ing a  penalty  on  banks  exacting  usuri- 
ous discounts  does  not  apply  to  nation- 
al banks,  the  penalty  imposed  on  such 
banks  by  this  section  in  regard  to  usu- 
rious discounts  being  exclusive.  Flor- 
ence R.-  R.  &  Imp.  Go.  V.  Ghase  Nat. 
Bank  (1895)  106  Ala.  364,  17  South. 
720;  Slaughter  v.  First  Nat.  Bank 
(1896)  109  Ala.  157,  19  South.  430; 
Wiley  V.  Starbuck  (1873)  44  Ind.  298; 
Silva  V.  First  Nat  Bank  (Super.  1888) 
10  Ky.  Law  Rep.  (abstract)  365;  Gen- 
tral Nat  Bank  v.  Pratt  (1874)  115 
Mass.  539,  15  Am.  Rep.  138;  Davis  v. 
Randall  (1874)  115  Mass.  547,  15  Am. 
Rep.  146;  Norfolk  Nat.  Bank  v. 
Schwenk  (1895)  46  Neb.  381,  64  N.  W. 
1073;  Barker  v.  Rochester  Nat  Bank 
(1879)  59  N.  H.  310;  First  Nat  Bank 
V.  Lamb  (1870)  57  Barb.  429,  reversed 
(1872)  50  N.  Y.  95,  10  Am.  Rep.  438. 
But  this  section  does  not  prevent  the 
operation  of  the  police  laws  of  the 
state,  making  it  a  misdemeanor  to  take 
illegal  interest  State  v.  First  Nat 
Bank  (1892)  2  S.  D.  568,  51  N.  W. 
587. 

This  and  the  preceding  section  super- 
sede the  state  laws  on  the  subject  of 
usury  so  far  as  they  might  otherwise 
be  applicable  to  such  banks.  Peterbor- 
ough Nat  Bank  v.  GhUds  (1882)  133 
Mass.  248;  Importers'  &  Traders*  Nat 
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Bank  y.  littefl  (1884)  46  N.  J.  Law 
(17  Vroom)  506. 

Under  Act  June  8,  1864,  prescribing 
the  penalty  for  usury  by  national 
banks,  a  state  law  imposing  a  higher 
penalty  is  invalid.  Farmers'  &  Me- 
chanics' Nat  Bank  v.  Dearing  (1875) 
91  U.  S.  29,  23  L.  Ed.  196. 

State  statutes  relating  to  usury  have 
no  application  to  negotiable  instruments 
held  by  national  banks;  the  penalty  fix- 
ed by  this  section  against  national 
banks  for  usury,  and  the  remedy  there- 
for, being  exclusive.  Reese  v.  Golquitt 
Nat  Bank  (Ga,  App.  1913)  77  S.  E. 
320. 

It  is  within  the  constitutional  power 
of  Gongress  to  fix  the  rate  of  interest 
which  a  national  bank  may  take  upon  a 
loan  of  money  and  to  determine  the 
penalty  to  be  imposed  for  taking  a 
greater  rate,  and  such  power,  when  ex- 
ercised by  Gongress,  is  exclusive  of 
state  legislation.  Gentral  Nat  Bank  v. 
Pratt  (1874)  115  Mass.  539,  15  Am. 
Rep.  138;  Davis  v.  Randall  (1874)  115 
Mass.  547,  15  Am.  Rep.  146. 

No  privilege  of  immunity  from  the 
usury  laws  of  the  states  is  conferred 
upon  national  banks  by  this  act  First 
Nat  Bank  v.  Lamb  (1872)  50  N.  Y. 
95,  10  Am.  Rep.  438. 

The  clause  in  this  section,  providing 
that  the  taking  by  a  national  bank  of  a 
greater  rate  than  allowed  shall  be  a 
forfeiture  of  all  interest,  applies  as 
well  to  a  case  where  the  state  haa  a 
fixed  rate  as  to  one  where  there  is  no 
rate  fixed  by  the  state,  congress  having 
full  power  to  so  legislate.  First  Nat 
Bank  v.  Garlinghouse  (1872)  22  Ohio 
St  492,  10  Am.  Rep.  751. 

29.  Availability  of  penalty  as  set-off 
or  defensed— Usurious  interest  paid  on 
a  note  to  a  national  bank  cannot  be  set 
off  against  the  principal;  the  remedy 
being  an  action  for  the  statutory  pen- 
alty. Fleckner  v.  Bank  of  U.  S.  (1823) 
8  Wheat  338,  355,  5  L.  Ed.  631 ;  Bar- 
net  V.  National  Bank  (1878)  98  U.  S. 
555,  25  L.  Ed.  212;  Driesbach  ▼.  Sec- 
ond Nat  Bank  (1881)  104  U.  S.  52,  53, 
26  L.  Ed.  658;  Stephens  v.  Mononga- 
hela  Nat  Bank  (1884)  4  Sup.  Ct  336, 
337,  111  U.  S.  197,  28  L.  Ed.  399;  Has- 
eltine  v.  Gentral  Nat  Bank  of  Spring- 
field (1901)  22  Sup.  Gt  50,  51,  183  U. 
S.  132,  46  L.  Ed.  118  (affirming  judg- 
ment Central  Nat  Bank  v.  Haseltine 
[19001  55  S.  W.  1015,  155  Mo.  68,  85 
Am.  St  Rep.  531);  Danforth  ▼.  Na- 
tional State  Bank  (1891)  48  Fed.  271, 
1  C.  G.  A.  62,  17  L.  R.  A.  622:  Farm- 
ers*  &  Mechanics'  Bank  v.  Hoagland 
(C.  G.  1881)  7  Fed.  159;  Ellis  v.  First 
Nat.  Bank  of  Olney  (1882)  11  111.  App. 
(11  Bradw.)  275;  Wiley  v.  Starbuck 
(1873)  44  Ind.  298;  First  Nat  Bank  v. 
Moore  (1891)  83  Iowa,  740,  48  N.  W. 
1072;  Fraker  v.  CuUum  (1881)  24  Kan. 
679;  Marion  Nat  Bank  v.  Thompson 
(1897)  40  S.  W.  903,  101  Ky.  277,  19 
Ky.  Law  Rep.  436;  Slack  v.  First  Nat 
Bank  (1898)  44  &  W.  354,  19  Ky.  Law 
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Rep.  1684;  Sflva  t.  First  Nat  Bank 
(Super.  1888)  10  Ey.  Law  Rep.  (ab- 
stract) 365;  Lazear  y.  National  Union 
Bank  (1879)  62  Md.  78,  36  Am.  Rep. 
355;  Peterborough  Nat  Bank  v.  C^iilds 
(1882)  133  Mass.  248,  43  Am.  Rep. 
509:    Norfolk  Nat   Bank  y.   Schwenk 

(1895)  46  Neb.  381,  64  N.  W.  1073; 
Lanham  y.  First  Nat  Bank  (1896)  66 
N.  W.  786,  46  Neb.  663;  Montgomery 
y.  Albion  Nat.  Bank  (1897)  70  N.  W. 
239,  50  Neb.  652;  Importers'  &  Trad- 
ers* Nat  Bank  v.  Littell  (Sup.  1885) 
47  N.  J.  Law  (18  Vroom)  233;  Nation- 
al Bank  of  Auburn  y.  Lewis  (1880)  81 
N.  Y.  15  (modifying  [1878]  76  N.  Y. 
516);     Chase    Nat    Bank    y.    Faurot 

(1896)  44  N.  E.  164.  149  N.  Y.  532,  36 
L.  R.  A.  605  (affirming  [1893]  72  Hun, 
373,  25  N.  Y.  Supp.  447) ;  Farmers*  & 
Mechanics*  Bank  y.  Lang  (1880)  22 
Hun,  372;  First  Nat  Bank  y.  Ander- 
son (1900)  67  N.  Y.  Supp.  434,  55  App. 
Div.  670;  Oldham  y.  First  Nat  Bank 
of  Wilmington  (1881)  85  N.  O.  240; 
Shinkle  y.  First  Nat  Bank  of  Ripley 
(1872)  22  Ohio  St  616;  Higley  y.  First 
Nat  Bank  (1876)  26  Ohio  St  76,  20 
Am.  Rep.  759;  Smith  y.  Exchange 
Bank  of  Pittsburg  (1876)  26  Ohio  St 
141;  Brown  y.  Second  Nat  Bank 
(1872)  72  Pa.  (22  P.  F.  Smith)  209; 
Bly  y.  Second  Nat  Bank  (1875)  79  Pa. 
(29  P.  F.  Smith  )  463  j  First  Nat  Bank 
y.  Gruber  (1879)  91  Pa.  877;  National 
Bank  of  Fayette  County  y.  Dushane 
(1880)  96  Pa.  840;  Childs  y.  Alexander 
(1884)  22  S.  C.  169;  First  Nat  Bank 
y.  Hunter  (1902)  70  S.  W.  371,  109 
Tenn.  91;  Hnggins  y.  Citizens*  Nat 
Bank  (1894)  6  Tex.  Ciy.  App.  33,  24 
S.  W.  926;  Lomax  y.  First  Nat  Bank 
(Tex.  Ciy.  App.  1897)  89  S.  W.  666; 
Comanche  Nat  Bank'y.  Dabney  (Tex. 
Civ.  App.  1898)  44  S.  W.  413;  Trabue 
y.  Cook  (Tex.  Ciy.  App.  1910)  124  S. 
W.  456;  National  Exch.  Bank  y.  Boy- 
len  (1885)  26  W.  Va.  664,  63  Am.  Rep. 
113. 

This  section  does  not  apply  to  the  de- 
fense of  usury  set  up  in  an  action  by 
a  national  bank  on  a  note  due  it  Pick- 
ett y.  Merchants*  Nat  Bank  (1877)  32 
Ark.  346,  1  Browne,  Nat  Bank  Cas. 
209. 

It  is  no  defense  to  an  action  on  a 
note  made  to  a  national  bank  that  the 
bank  knowingly  took  a  greater  rate  of 
interest  than  allowed  by  law;  the  rem- 
edy in  such  case  is  by  suit  to  recover 
back  twice  the  amount  paid.  Farmers* 
Nat  Gold  Bank  y.  Stover  (1882)  60 
Cal.  387. 

A  surety,  when  sued  on  the  last  of 
several  renewals  of  a  note,  is  not  en- 
titled to  credit  by  the  usurious  interest 
paid  by  the  principal  at  the  time  of 
the  several  renewals,  but  only  by  the 
amount  withheld  by  the  bank  when  the 
original  note  was  executed,  where  the 
right  of  the  principal  to  recover  the 
penalty  is  barred  by  a  judgment  dis- 
missing, as  settled,  an  action  brought 


by  him  to  recover  the  penalty.  Faulk- 
ner y.  Marion  Nat  Bank  (1897)  43  S. 
W.  249,  19  Ky.  Law  Rep.  1268. 

This  section  does  not  prevent  the 
maker  from  setting  up  usurious  pay- 
ments after  two  years  as  a  defense  to 
an  action  on  the  note.  Peterborough 
Nat  Bank  v.  Childs  (1881)  130  Mass. 
619,  39  Am.  Rep.  474. 

The  national  banking  act,  providing 
that  actions  to  recover  usurious  inter- 
est, which  has  been  paid  to  national 
banks,  shall  be  brought  within  two 
years,  does  not  prevent  the  maker  of 
a  note  from  setting  up  such  payments 
after  two  years,  and  having  them  ap- 
plied on  the  principal,  in  an  action  by 
the  bank  on  the  note.  Moniteau  Nat 
Bank  v.  Miller  (1880)  73  Mo.  187; 

A  borrower,  having  paid  usurious  in- 
terest on  one  loan,  was  sued  by  the 
bank  on  another,  against  which  he 
sought  to  set  off  the  penalty  for  taking 
the  usurious  interest.  Held,  that  the 
right  to  recover  the  usurious  interest 
did  not  arise  on  contract,  and  hence 
was  not  available  as  a  set-off.  Hade 
y.  McVay  (1877)  31  Ohio  St  231. 

Where  a  national  bank  sues  on  a  note 
on  which  it  has  received  usurious  in- 
terest, the  defendant  may  set  off  the 
excess  of  interest  or  discount  paid 
from  time  to  time  on  the  usurious 
loan.  Brown  y.  Second  Nat  Bank 
(1872)  72  Pa.  (22  P.  F.  Smith)  209. 

In  an  action  by  a  national  bank,  the 
defendant  may  set  off  the  amount  of 
usurious  discounts  en  previous  transac- 
tions. The  interest  paid  by  him,  be- 
yond that  authorized  by  the  bank  act  of 
1864/  belongs  to  him,  and  the  bank  can 
hold  it  only  for  his  use.  Lucas  v.  Gov- 
ernment Nat  Bank  (1875)  78  Pa.  (28 
P.  F.  Smith)  228,  21  Am.  Rep.  17. 

The  fact  that  the  bank  which  had 
made  overdrafts  charged  illegal  interest 
to  customers  on  the  notes  discounted 
for  it  by  the  national  bank  affect  the 
right  of  the  sureties  to  set  up,  as 
against  the  national  bank,  its  violatioik 
of  the  act  of  congress,  in  charging  usu- 
rious interest  Philadelphia  Bank  y> 
Miller  (1879)  90  Pa.  241. 

Cited    without    definite    appllcatloir. 

Leather  Manufacturers*  Nat  Bank  v. 
Cooper  (1887)  7  Sup.  Ct  777,  778,  120 
U.  S.  778,  30  L.  Ed.  816;  Butler  v. 
Coleman  (1888)  8  Sup.  Ct  718,  720„ 
124  U.  S.  721,  31  L.  Ed.  567;  Petri 
y.  Commercial  Nat  Bank  (1892)  12 
Sup.  Ct  325,  326,  142  U.  S.  644,  35  L. 
Ed.  1144;   Brown  v.  Marion  Nat.  Bank 

(1892)  13  Sup.  Ct.  260,  261,  146  U.  S. 
619,  36  L.  Ed.  1106;  Haseltine  v.  Cen- 
tral Nat  Bank  of  Springfield  (1901)  22 
Sup.  Ct.  49,  50,  183  U.  S.  130,  46  L. 
Ed.   117;    Southern  Exp.  Co.  v.  Todd 

(1893)  66  Fed.  104, 107,  5  C.  C.  A.  432; 
Hemple  v.  Raymond  (1906)  144  Fed. 
796,  76  C.  C.  A.  626;  St  Louis  Nat 
Bank  v.  Brinkman  (C.  C.  1880)  1  Fed. 
45,  46w 
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§  9760.  (R.  S.  §  5199.)    Dividends. 

The  directors  of  any  association  may,  semi-annually,  declare  a  din- 
dend  of  so  much  of  the  net  profits  of  the  association  as  they  shall 
judge  expedient;  but  each  association  shall,  before  the  declaration 
of  a  dividend,  carry  one-tenth  part  of  its  net  profits  of  the  preceding 
half-year  to  its  surplus  fund  until  the  same  shall  amount  to  twenty 
per  centum  of  its  capital  stock. 

Act  June  3,  1864,  c  106,  §  33, 13  Stat.  109. 

Notes  of  Deoiaioiifl 


"Dividend."— Where  depositors  in  a 
savings  bank  do  not  receive  a  fixed  rate 
of  interest  independently  of  wliat  the 
bank  itself  makes  or  loses  in  lending 
their  money,  but  receive  a  share  of 
such  profits  as  the  bank,  by  lending 
their  money,  makes,  after  deducting  ex- 
penses, etc.,  such  share  of  profits  is  a 
"dividend,"  and  not  "interest."  Gary 
V.  Savings  Union  (1874)  89  U.  S.  (22 
WaU.)  38,  22  L.  Ed.  779. 

Set-off  against  dividends.— A  receiver 
winding  up  a  national  bank  may  set  off 
the  additional  liability  of  a  stockholder 
against  a  dividend  due  on  the  deposit 
account  of  the  stockholder;  and  it  is 
immaterial  that  the  claim  to  the  divi- 
dend has  been  assigned  to  others,  or 
that  the  amount  of  the  stockholder's 
liability  has  not  been  determined. 
Brownell  v.  Armstrong  (Ohio,  1888)  20 
Wkly.  Law  Bui.  465. 

An  assignment  by  the  stockholder  of 
an  insolvent  national  bank  of  his  de- 
posit claim  against  the  bank,  before  the 
direction  of  the  comptroller  to  enforce 
his  individual  liability  as  stockholder, 
but  after  the  insolvency  of  the  bank, 
does  not  affect  the  right  of  the  bank 
to  set  off  such  liability  against  the  divi- 
dend due  on  his  claim,  nor  does  the  fact 
that  the  comptroller,  at  the  time  of  the 
assignment,  had  not  determined  the 
amount  necessary  to  be  collected  from 
the  stockholders  for  the  payment  of  the 
creditors,  affect  such  right.  King  v. 
Armstrong  (1893)  50  Ohio  St.  222,  34 
N.  E.  163. 

The  indebtedness  of  the  stockholders 
of  a  national  bank  on  their  individual 
liability,  together  with  the  other  assets 
of  the  bank,  constitute  a  trust  fund  for 
the  benefit  of  its  creditors;  and,  on  the 
bank*s  becoming  insolvent,  the  indebt- 
edness of  a  stockholder  who  is  also  in- 
solvent may,  in  equity,  be  set  off 
against  a  dividend,  payable  out  of  the 
trust  fund,  on  a  balance  due  him  on  his 
deposit  account  with  the  bank  at  the 
time  of  its  failure.    Id. 

A  bank  may  lawfully  set  off  indebted- 
ness of  a  stockholder  to  the  bank 
against  dividends  accruing  on  such 
stockholder's  shares.  First  Nat.  Bank 
v.  De  Morse  (Tex.  Oiv.  App.  1894)  26 
S.  W.  417. 

Recovery  of  dividends  Illegally  pald^^ 
The  receiver  of  a  national  bank  cannot 
recover  a  dividend  paid  not  at  all  out 
of  profits,  but  entirely  out  of  the  cap- 
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ital,  where  the  stockholder  receiving 
such  dividend  acted  in  good  faith,  be- 
lieving the  same  to  be  paid  out  of  prof- 
its, and  where  the  bank,  at  the  time 
such  dividend  was  declared  and  paid, 
was  not  insolvent  McDonald  v.  Wil- 
Uams  (1899)  19  Sup.  Ct.  743,  174  U. 
S.  397,  43  L.  Ed.  1022. 

A  stockholder  in  an  insolvent  bank 
who  receives  a  dividend  from  funds 
properly  belonging  to  the  creditors 
holds  it  under  an  implied  and  not  an 
express  trust  in  favor  of  the  creditors, 
and  hence  limitations  run  in  his  favor 
against  an  action  to  recover  the  divi- 
dend. Hayden  y.  Thompson  (1895)  71 
Fed.  60,  17  C.  0.  A.  592,  reversing  de- 
cree (C.  O.  1895)  67  Fed.  273. 

It  cannot  be  urged  as  a  defense  to  a 
bill  by  the  receiver  of  an  insolvent  na- 
tional bank  against  the  shareholders,  to 
recover  dividends  unlawfully  paid  out 
of  the  capital  at  times  when  the  bank 
had  earned  no  net  profits,  that  the 
remedies  provided  by  the  national 
banking  act  are  exclusive,  since  the 
right  to  recover  diverted  trust  funds  is 
not  dependent  on  statute.    Id. 

In  the  absence  of  fraud,  the  cause  of 
action  in  favor  of  the  receiver  of  an  in- 
solvent national  bank  against  the  stock- 
holders to  recover  dividends  unlawfully 
paid  out  of  the  capital  at  times  when 
the  bank  had  earned  no  net  profits  aris- 
es when  the  payment  is  made,  and  not 
on  the  appointment  of  the  receiver  and 
the  discovery  that  the  other  assets  of 
the  bank  are  insufficient  to  pay  its 
debts.    Id. 

The  receiver  of  a  national  bank  can- 
not maintain  a  bill  in  equity  against  its 
stockholders  to  recover  dividends  ille- 
gally paid  them  out  of  its  capital  stock, 
as  they  may  be  recovered  in  an  action 
at  law.  Hayden  v.  Thompson  (O.  G. 
1895)  67  Fed.  273,  decree  reversed 
(1895)  71  Fed.  60,  17  O.  O.  A.  592. 

As  to  liability  of  director  where  ex- 
cessive loan  is  made,  and  evidence  in 
suit  to  enforce  such  liability,  see  %  9831, 
post;  as  to  liability  of  cashier,  see  8 
9661,  ante. 

Tax  dividend— Dl8crimination.^-A  pe- 
tition alleging  that  defendant,  a  nation- 
al bank,  ordered  a  tax  dividend  on  its 
capital  stock,  the  distribution  thereof 
to  be  effected  by  the  payment  of  taxes 
levied  on  the  shares  of  stock  held  by 
the  stockholders,  and  further  alleging 
that  in  pursuance  of  said  order  the 
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bank  paid  the  taxes  levied  on  the 
shares  of  many  of  the  shareholders, 
but  failed  to  pay  the*  taxes  levied  on 
certain  other  shares  belonging  to  other 
shareholders,  who  had  assigned  their 
claims  for  such  wrongful  discrimination 


Redhead  v.  Iowa  Nat  Bank  (1904)  98 
N.  W.  806,  123  Iowa,  336. 

Cited    without    definite    appiication, 

Chesbrough  v.  Woodworth  (1912)  195 
Ted.  875,  116  C.  0.  A.  465;  Riddle  v. 
First  Nat.  Bank  (O.  C.  1886)  27  Fed. 


to  plaintiff,  stated  a  cause  of  action.      503,  604. 

§  9761.  (R.  S.  §  5200,  as  amended.  Act  June  22,  1906,  c.  3516.) 
Limit  to  liabilities  which  may  be  incurred  by  any  one  person, 
etc. 
The  total  liabilities  to  any  association,  of  any  person,  or  of  any 
company,  corporation,  or  firm  for  money  borrowed,  including  in 
the  liabilities  of  a  company  or  firm  the  liabilities  of  the  several 
members  thereof,  shall  at  no  time  exceed  one-tenth  part  of  the  amount 
of  the  capital  stock  of  such  associations,  actually  paid  in  and  unim- 
paired and  one-tenth  part  of  its  unimpaired  surplus  fund :  Provided, 
however,  That  the  total  of  such  liabilities  shall  in  no  event  exceed 
thirty  per  centum  of  the  capital  stock  of  the  association.  But  the 
discount  of  bills  of  exchange  drawn  in  good  faith  against  actually 
existing  values,  and  the  discount  of  commercial  or  business  paper 
actually  owned  by  the  person  negotiating  the  same  shall  not  be  con- 
sidered as  money  borrowed. 

Act  June  3,  1864,  c.  106,  8  29,  13  Stat.  108.  Act  June  22,  1906,  c.  8516,  34 
Stot.  451. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"The  total  liabilities  to  any  association,  of  any  person,  or  of  any  company, 
corporation,  or  firm  for  money  borrowed,  including,  in  the  liabilities  of  a  com- 
pany or  firm,  the  liabilities  of  the  several  members  thereof,  shall  at  no  time 
exceed  one-tenth  part  of  the  amount  of  the  capital  stock  of  such  association 
actually  paid  in.  But  the  discount  of  bills  of  exchange  drawn  in  good  faith 
against  actually  existing  values,  and  the  discount  of  commercial  or  business 
paper  actually  owned  by  the  person  negotiating  the  same,  shall  not  be  con- 
sidered as  money  borrowed." 

It  was  amended  by  Act  June  22,  1906,  c.  8516,  cited  above,  to  read  as  set 
forth  here. 

This  section  was  made  applicable  to  state  banking  associations  on  their  be- 
coming members  of  the  Federal  reserve  banks,  by  the  Federal  Reserve  Act  of 
Dec.  23,  1913,  c  6,  §  9,  post,  {  9792, 

Notes  of  Deelsions 


Construction     and     operatlon.^This 

section  is  a  restriction  on  the  power  of 
the  officers  of  national  banking  associa- 
tions in  conducting  business  against 
making  loans  of  its  funds  either  to 
themselves  or  others  beyond  the  limit 
specified.  Huff  v.  Union  Nat.  Bank  (C. 
C.  1900)  173  Fed.  333. 

There  is  no  restriction  of  law  pro- 
hibiting the  Comptroller  of  Currency 
from  permitting  a  national  bank  having 
a  lawfully  established  branch  to  make 
loans  at  either  place,  based  on  the 
total  amount  of  the  capitalization  and 
surplus  of  the  corporation.  The  only 
restriction  in  law  in  this  respect  is  that 
the  aggregate  loans  made  by  the  moth- 
er bank  and  all  its  branches  shall  not 
at  any  one  time  exceed  the  limitations 
expressed  in  this  section.  (1909)  27 
Op.  Atty.  Gen.  601. 

''Money  borrowed."— The  acceptance 
of  a  check,  where  the  drawer  has  no 
funds  on  deposit,  is  a  loan  of  the  cred- 
it of  the  bank  rather  than  a  loan  of 
money,  and,  if  otherwise  unobjection- 
able, is  not  within  the  restriction  pro- 
vided by  this  section.  (1882)  17  Op. 
Atty.  (3en.  471. 


A  national  bank,  at  time  of  its  or- 
ganization from  a  state  bank,  took 
therefrom,  among  the  discounted  notes, 
one  for  a  larger  amount  than  the  na- 
tional bank  was  authorized  to  loan  to  a 
single  borrower.  Held,  that  such  note 
was  not,  nor  was  any  note  subsequent- 
ly given  in  renewal  thereof,  within  the 
meaning  of  this  section,  given  for  mon- 
ey borrowed  of  the  national  bank.  Al- 
len V.  First  Nat.  Bank  (1872)  23  Ohio 
St  97. 

Discount  In  good  faith.^A  bank  cash- 
ier discounted  drafts  drawn  by  P.  & 
Co.  on  W.  &  Co.,  two  distinct  firms  do- 
ing business  in  different  cities,  but  com- 
posed of  the  same  members,  the  former 
firm  buying  lumber,  and  shipping  it  to 
W.  &  Co.  for  sale;  the  latter  also  be- 
ing consignee  of  third  parties  forward- 
ing lumber  on  commission.  Held,  that 
such  drafts  were  within  the  meaning 
of  this  section.  Second  Nat.  Bank  y. 
Burt  (1883)  93  N.  Y.  233,  afilrming 
(1882)  26  Hun,  672. 

Excessive  loans— Penalties.— A  loan 
by  a  national  bank  in  excess  of  the  re- 
striction is  not  void;  but  making  such 
a  loan  subjects  the  bank  and  its  of- 
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fleers  to  the  forfeitures  and  penalties 
prescribed  in  section  9831,  post.  Shoe- 
maker Y.  National  Mechanics'  Bank  (O. 
C.  1869)  Fed.  Cas.  No.  12,801;  Stew- 
art ▼.  National  Union  Bank,  Id.  13,- 
435. 

RiQht  to  80t  up  violation  of  atatuto 
as  a  defense^— A  borrower  from  a  na- 
tional bank  of  an  amount  in  excess  of 
the  amount  allowed  under  national 
banking  act  cannot  plead  such  act  to 
defeat  an  action  to  recover  the  loan. 
Union  Gold  Min.  Co.  y.  Rocky  Mountain 
Nat  Bank  (1877)  96  U.  S.  640,  642, 
24  L.  £d.  648;  Weber  v.  Spokane  Nat. 
Bank  (1894)  64  Fed.  208,  211,  12  G. 
G.  A.  93;  Wyman  y.  Gitizens'  Nat. 
Bank  (C.  G.  1887)  29  Fed.  734;  Biche- 
son  v.  National  Bank  of  Mena  (Ark. 
1910)  132  S.  W.  913;  Mills  Gounty 
Nat  Bank  y.  Perry  (1887)  72  Iowa,  15, 
33  N.  W.  341;  Gorcoran  y.  Batchelder 
(1888)  147  Mass.  541,  18  N.  E.  420; 
Portland  Nat  Bank  y.  Scott  (1891L20 
Or.  421,  26  Pac  276. 

W.,  having  expressly  authorized 
mortgaging  of  his  interest  in  a  dredge 
to  secure  money  to  build  it  and  to  car- 
ry out  a  dredging  contract,  also  knew 
a  national  bank  was  financing  the 
building,  and  the  amount  necessary  ex- 
ceeded $60,000.  Held  that  W.  or  his 
assignee  could  not  object  to  a  chattel 
mortgage  executed  to  the  bank  for  ad- 
vancements in  excess  of  one-tenth  of 
its  capital  stock,  in  violation  of  this 
section;  there  being  no  penalty  impos- 
ed on  a  national  bank  for  violation  of 
such  section,  unless  it  be  a  forfeiture 
of  its  charter,  as  provided  by  section 
5239.  The  Seattie  (1909)  170  Fed. 
284,  95  G.  G.  A.  480. 

A  violation  of  this  section  can  be  tak- 
en advantage  of  only  by  the  govern- 
ment Maryland  Trust  Go.  v.  National 
Mechanics'  Bank  (1906)  63  A.  70,  102 
Md.  608. 

The  fact  that  a  bank  has  lent  in  ex- 
cess of  one-tenth  of  its  capital,  wiU 
not  avoid  the  loan,  if  the  excess  was 
by  mistake  or  ignorance,-  or  known  to 
the  bank  only.  O'Hare  v.  Second  Nat 
Bank  (1874)  77  Pa.  (27  P.  F.  Smith) 
96. 

In  an  action  by  a  national  bank  on  a 
promissory   note,    evidence   that   there 


was  an  agreement  to  Yiolate  this  sec- 
tion, and  that  the  loans  were  in  excess 
of  the  power  of  the  bank  to  make,  held 
to  be  admissible.  Stephens  v.  Monon- 
gahela  Bank  (1878)  88  Pa.  157,  32  Am. 
Bep.  438. 

Foderal  quootion^— A  suit  by  a  stock- 
holder of  a  national  bank  for  its  benefit 
against  the  bank  and  its  officers  having 
charge  of  its  assets  individually,  alleg- 
ing that  they  had  made  excessive  loans 
of  fimds  to  irresponsible  and  insolvent 
borrowers  without  adequate  security  in 
violation  of  the  act,  and  that  the  bank 
after  proper  notice  and  demand  had 
failed  to  bring  the  action,  involved  the  ^ 
construction  of  the  national  bank  act, 
and  was  therefore  a  suit  arising  under 
the  laws  of  the  United  States  of  which 
tbe  federal  courts  had  jurisdiction, 
though  there  was  no  diversity  of  cit- 
izenship. Huff  V.  Union  Nat  Bank  of 
Oakland  (G.  G.  1909)  173  Fed.  33a 

Cited     without    deflnito    appilcatioa, 

U.  S.  V.  Britton  (1883)  2  Sup.  Ct  512, 
522,  107  U.  S.  655.  27  L.  Ed.  520; 
First  Nat  Bank  v.  Hawkins  (1899)  19 
Sup.  Gt  739,  741,  174  U.  S.  364,  43  L. 
Ed.  1007;  Galifornia  Nat  Bank  v. 
Thomas  (1902)  19  Sup.  Gt  4,  5,  171 
U.  S.  441,  43  L.  Ed.  231;  Yates  v. 
Jones  Nat  Bank  (1907)  27  Sup.  Gt 
638,  644,  206.  U.  S.  158,  51  L.  Ed. 
1002;  American  Nat  Bank  of  Nash- 
ville, Tenn.,  v.  MiUer  (1913)  33  Sup. 
Gt  883,  229  U.  S.  517,  57  L.  Ed.  1310; 
Kemp  Y.  National  Bank  of  The  Repub- 
lic (1901)  109  Fed.  48.  51,  48  G.  G.  A. 
213;  .  Waterbury  v.  McKinnon  (1906) 
146  Fed.  737,  77  C.  G.  A.  294;  U.  S. 
V.  Lee  (G.  G.  1882)  12  Fed.  816.  817; 
Witters  v.  Foster  (G.  G.  1886)  26  Fed. 
737,  738;  Riddle  v.  First  Nat  Bank  (G. 
G.  1886)  27  Fed.  503,  504;  Movius  v. 
Lee  (G.  G.  1887)  30  Fed.  298,  303  (af- 
firmed Briggs  v.  Spaulding  [18911  11 
Sup.  Gt  924,  141  U.  S.  132,  35  L.  Ed. 
662);  Stephens  v.  Overstolz  (G.  G. 
1890)  43  Fed.  771,  772;  Gemer  v. 
Thompson  (G.  G.  1896)  74  Fed.  125, 
127,  128;  National  Bank  of  Gommerce 
Y.  Wade  (G.  G.  1897)  84  Fed.  10.  12; 
Allen  Y.  Luke  (G.  G.  1908)  163  Fed. 
1018;  First  Nat.  Bank  v.  Monroe 
(1911)  69  S.  E.  1123, 135  (k.  614. 


§  9762.  (R.  S.  §  5201.)    Associations  not  to  loan  or  purchase  their 
own  stock. 

No  association  shall  make  any  loan  or  discount  on  the  security 
of  the  shares  of  its  own  capital  stock,  nor  be  the  purchaser  or  holder 
of  any  such  shares,  unless  such  security  or  purchase  shall  be  neces- 
sary to  prevent  loss  upon  a  debt  previously  contracted  in  good  faith ; 
and  stock  so  purchased  or  acquired  shall,  within  six  months  from  the 
time  of  its  purchase,  be  sold  or  disposed  of  at  public  or  private  sale ; 
or,  in  default  thereof,  a  receiver  may  be  appointed  to  close  up  the 
business  of  the  assodation,  according  to  section  fifty-two  hundred 
and  thirty-four. 

Act  June  3,  1864,  c.  106,  §  35,  13  Stat.  110. 

This  section  was  made  applicable  to  state  banking  associations  on  tbeir  be> 
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coming  members  of  the  Federal  reserve  banks,  by  the  Federal  Reserve  Act  of 
Dec  23,  1913,  c.  6,  |  9,  post,  §  9792. 

Notes  of  Deeisloiui 


1  "Loan." 

2.  Loans  on  secnrlty  of  stock. 

8.  Liens. 

4.  Piircliase  of  stock. 

5.  Conversion  of  stock. 

6.  Right  to  take  advantage  of  violation  of 

statute. 

7.  Appointment  of  receiver. 

8.  Reduction  of  capital  stock. 

9.  Federal  questions. 

10.  Liability  of  stockholders. 

1.  "Loan.^'-^The  placing  by  one  bank 
^  of  its  funds  on  permanent  deposit  with 

another  bank  is  a  loan.  Bank  v.  Lanier 
(1870)  78  U.  S.  (11  WalL)  369.  20  L. 
Ed.  172. 

2.  Loans  on  seourlty  of  stock.^Na- 

tional  banks  cannot  make  a  valid  loan 
or  discount  on  the  security  of  their 
own  stock,  unless  necessary  to  prevent 
loss  on  a  debt  previously  contracted  in 
good  faith.  Bank  v.  Lanier  (1870)  78 
U.  S.  (11  Wall.)  369,  20  L.  Ed.  172. 

A  national  bank  loaned  money  upon 
shares  of  its  own  stock  as  collateral  se- 
curity, and,  upon  default  in  payment, 
sold  the  stock,  and  applied  the  proceeds 
as  a  credit.  Held,  in  an  action  by  the 
debtor  to  recover  the  proceeds  as  hav- 
ing been  unlawfully  converted,  that,  if 
the  illegality  of  loans  on  such  security 
can  be  urged  at  all,  except  by  the  gov- 
ernment, it  can  only  be  done  while  the 
contract  is  still  unexecuted;  after  the 
stock  is  sold,  and  the  proceeds  applied 
to  the  debt,  the  courts  wiU  not  inter- 
fere. First  Nat  Bank  v.  Stewart 
(1883)  2  Sup.  Ct.  778,  107  U.  S.  676, 
27  L.  Ed.  592. 

The  fact  that  a  national  bank  is  pro- 
hibited from  purchasing  its  own  stock, 
does  not  make  such  a  purchase  a  nul- 
lity, nor  does  the  purchase  extinguish 
the  stock,  and,  where  a  bank  bought 
and  held  shares  of  its  own  stock,  an  en- 
try in  a  report  to  the  Comptroller  of 
the  bonds,  securities,  etc.,  held  by  the 
bank  from  which  such  stock  was  omit- 
ted, constituted  a  false  entry.  Morse* 
V.  V.  S.  (1909)  174  Fed.  539,  98  C.  0. 
A.  321,  20  Ann.  Cas.  938,  writ  of  certio- 
rari denied  (1909)  30  Sup.  Ct.  406,  215 
U.  S.  605,  54  L.  Ed.  346. 

Though  a  bank  has  no  power  to  loan 
money  on  its  own  stock,  as  collateral, 
if  it  does  so  and  takes  the  stock,  it 
may  convey  a  good  title  to  a  purchaser.* 
Barron  v.  McKinnon  (1912)  196  Fed. 
933,  116  C.  C.  A.  483. 

The  acceptance  by  a  national  bank 
of  a  pledge  of  its  own  stock  to  secure 
a  loan,  although  in  violation  of  this  sec- 
tion is  valid,  except  as  against  the 
United  States,  after  the  pledge  has, 
been  executed  by  a  sale.  First  Nat 
Bank  v.  Lanz  (1913)  202  Fed.  117.  120 
C.  C.  A.  271. 

An  affidavit  of  defense,  in  an  action 
by  a  national  bank  on  a  note,  is  insuffi- 
cient which  alleges  that  the  note  was 
given  to  the  bank  in  part  payment  for 


10  shares  of  its  capital  stock,  on  the 
representation  by  an  agent  of  the  bank 
that  the  defendant  would  be  made  a 
director;  that  the  bank  went  into  vol- 
untary liquidation  before  the  maturity 
of  a  note  given  in  renewal  of  the  orig- 
inal note;  that  the  bank,  since  going 
into  liquidation,  has  paid  all  Its  depos- 
itors and  other  creditors;  that  at  the 
time  of  the  purchase  the  shares  of 
stock,  as  affiant  is  informed  and  be- 
lieves, and  expects  to  show  at  the  trial, 
were  of  no  value,  and  have  been  of  no 
value  since;  that  affiant  was  not  made 
a  director,  or  offered  the  position;  and 
that  he  expects  to  show  at  the  trial 
that  it  was  never  the  intention  of  the 
bank,  or  those  in  charge  thereof,  to  of- 
fer him  such  a  position,  but  that  he  was 
^induced  by  such  fraudulent  representa- 
tions to  enter  into  the  arrangement  set 
forth.    Brown  v.  Ohio  Nat  Bank  (1901) 

18  App.  D.  C.  698. 

A  contract  lien  of  a  national  bank  on 
shares  of  its  capital  stock  to  secure  a 
loan  which  it  has  made  thereon  is  valid.  * 
Buffalo  German  Ins.  Co.  v.  Third  Nat 
Bank  (Sup.  1897)  43  N.  Y.  Supp.  560, 

19  Misc.  Rep.  564. 

This  section  prohibits  banking  asso- 
ciations from  making  loans  on  security 
of  shares  of  their  own  stock.  Feck- 
heimer  v.  National  Exch.  Bank  (1884) 
79  Va.  80. 

3.  ^^  Llens^— A  by-law  of  a  nation- 
al bank  prohibiting  a  stockholder  who 
is  indebted  to  the  bank  from  transfer- 
ring his  certificate  is  void,  as  in  con- 
travention of  this  section.  Evansville 
Nat  Bank  v.  Metropolitan  Nat.  Bank 
(C.  C.  1871)  Fed.  Cas.  No.  4.573;  Buf- 
falo German  Ins.  Co.  v.  Third  Nat 
Bank  (1900)  66  N.  B.  521,  162  N.  Y. 
163,  48  L.  It  A.  107  (reversing  decree 
[1898]  51  N.  Y.  Supp.  667,  29  App.  Div. 
137);  Feckheimer  v.  National  Exch. 
Bank  (1884)  79  Va.  80.  CONTRA,  In 
re  Dunkerson  (D.  O.  1868)  Fed.  Cas. 
No.  4,156. 

Under  this  section  a  provision  in  the 
by-laws  and  stock  certificates  of  a  na- 
tional bank  that  the  stock  was  not 
transferable  until  all  the  former  stock- 
holder's liabilities  to  the  bank  were 
pmVl  is  void,  and  will  not  give  the  bank 
a  Hen  on  its  stock  for  a  debt  due  from 
the  stockholder 'arising  from  collections 
made  by  ^him  for  the  bank.  A  debt 
arising  from  the  proceeds  of  such  col- 
'  lection  amounts  to  a  loan,  within  the 
prohibition  of  the  act  Conklin  v.  Sec- 
ond Nat.  Bank  of  Oswego  (1871)  45  N. 
Y.  655,  53  Barb.  512,  note. 

A  loan  to  a  shareholder  does  not  give 
a  lien  on  his  stock.  First  Nat.  Bank 
Y.   Lanier   (1870)    11   Wall.   369,   374, 

20  L.  Ed.  172. 

A  national  bank  is  impliedly  preclud- 
ed from  forbidding  any  transfer  of  its 
shares  of  stock,  without  the  consent  of 
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the  directors,  by  a  stockholder  while 
he  is  indebted  to  the  bank,  because  of 
the  repeal,  by  Act  June  3,  1861,  c.  106, 
re-enacting,  in  completed  form,  the  en* 
tire  law  as  to  national  banks,  of  the 
provisions  of  Act  Feb.  25,  1863,  c.  58 
(12  Stat.  665),  subjecting  transfer  of 
stock  in  a  national  bank  to  debts  due 
by  the  stockholders  to  the  bank,  or  per- 
mitting the  board  of  directors  to  pro- 
vide to  that  efieect  Third  Nat.  Bank 
V.  Buflfalo  German  Ins.  Co.  (1904)  24 
Sup.  Ct  524,  527,  193  U.  S.  581,  48  U 
Ed.  801,  affirming  judgment  Buffalo 
German  Ins.  Co,  v.  Third  Nat.  Bank 
(1902)  64  N.  E.  1119,  171  N.  Y.  670. 

In  a  suit  by  a  national  bank  on  a 
note  against  the  maker  and  indorser  the 
latter  pleaded  that  the  bank  had  allow- 
ed the  maker  to  sell  his  stock  in  the 
bank,  under  which  the  bank  had  a  lien, 
without  first  requiring  payment  of  the 
note,  thereby  releasing  the  indorser. 
Held  not  error  to  strike  such  plea,  for 
the  reason  that  a  national  bank  had  no* 
such  lien.  Smith  y.  First  Nat.  Bank 
(1902)  41  S.  E.  983,  115  Ga.  608. 

Where  a  by-law  of  a  national  bank, 
providing  that  a  liability  of  a  stock- 
holder to  the  bank  shall  be  a  lien  on 
the  stock,  is  rendered  inoperative  by 
this  section,  a  printed  statement  on  the 
certificates  of  shares  in  such  bank,  to 
the  effect  that  the  bank  claimed  a  lien 
thereon  by  virtue  of  such  by-law,  does 
not  operate  as  notice  to  a  purchaser  of 
such  certificates  of  an  equitable  lien 
claimed  by  the  bank.  Buffalo  German 
Ins.  Co.  V.  Third  Nat  Bank  (1900)  56 
N.  E.  521,  162  N.  Y.  163,  48  L.  R.  A. 
107,  reversing  judgment  (1898)  51  N. 
Y.  S.  667.  29  App.  Div.  137. 

A  national  bank  can  acquire  no  equi- 
table lien  as  against  an  indebted  stock- 
holder on  his  distributive  share  of  the 
assets  on  a  liquidation  of  the  bank's  af- 
fairs. Bridges  v.  National  Bank  of 
Troy  (1906)  77  N.  E.  1005,  185  N.  Y. 
146,  affirming  judgment  (1905)  94  N. 
Y.  Supp.  1140,  106  App.  Div.  616. 

4.  Purchase  of  stock.— A  national 
bank  has  no  power  to  purchase,  as  an 
investment,  with  its  surplus  funds  and 
to  hold  as  such,  shares  of  stock  in  an- 
other national  bank  in  view  of  section 
9661,  ante,  and  this  section.  First  Nat. 
Bank  v.  Hawkins  (1809)  19  Sup.  Ct 
739,  740,  174  U.  S.  364,  43  L.  Ed.  1007. 

The  purchase  of  its  own  stock  by  a 
national  bank,  not  for  the  purpose  of 
preventing,  or  necessary  to  prevent,  a 
loss  upon  a  debt  previously  contracted, 
is  illegal,  and  the  bank  may  niaintain  an 
action  at  law  to  recover  the  money# 
paid  therefor  without  tendering  back 
the  stock.  Burrows  v.  Niblack  (1898) 
84  Fed.  Ill,  28  C.  C.  A.  130. 

A  sale  of  corporate  stock  to  a  na- 
tional bank,  though  ultra  vires  between 
the  parties,  passed  the  title  to  the  bank, 
and  it  could  transfer  the  same  to  a 
purchaser  in  the  absence  of  a  prior 
repudiation  of  the  transaction  by  either 
of  the  original  parties.    Barron  y«  Mc- 
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Kinnon  (1912)  196  Fed.  933,  116  a  a 
A.  483. 

The  sale  by  the  president  of  a  na- 
tional bank  to  himself  and  the  cashier 
of  the  stock  of  the  bank,  owned  by  the 
bank,  may  be  ratified  by  the  bank  or  its 
legal  representative;  but  a  sale  by  him- 
self to  the  bank  of  its  own  stock,  where 
he  acts  in  the  double  capacity  of  seller 
and  buyer,  cannot  be  ratified  when  the 
purchase  of  the.  stock  by  the  bank  is 
not  necessary  to  prevent  loss  upon  a 
debt  previously  contracted.  In  the  one 
case  the  sale  of  the  stock  is  enjoined 
by  law,  and  its  sale  by  the  president 
may  be  ratified,  however  irregular  it 
may  have  been  in  the  first  instance ;  but  . 
the  purchase  of  its  own  stock  by  the 
bank  is  interdicted  by  law,  and  for  this 
act  there  can  be  no  authorization  in 
advance  and  no  ratification  afterwards. 
Bundy  v.  Jackson  (C.  C.  1885)  24  Fed. 
628. 

The  statutory  inhibition  against  the 
purchase  by  a  national  bank  of  its  own 
stock  does  not  render  stock  so  purchas- 
ed void;  and  where,  in  such  case,  the 
stock  is  held  for  the  bank  by  a  nom- 
inal owner,  a  subsequent  purchaser  for 
value  received  by  the  bank  acquires  a 
good  title,  which  cannot  be  questioned 
by  the  bank  or  its  creditors.  Wallace 
V.  Hood  (C.  C.  1898)  89  Fed.  11,  judg- 
ment affirmed  Hood  v.  Wallace  (1899) 
97  Fed.  983,  38  C.  C.  A.  692. 

Under  this  section  the  bank  was  not 
authorized  to  sell  and  deliver  shares 
for  which  a  note  was  given,  on  the 
agreement  that  when  the  note  should 
fall  due,  the  maker,  at  his  election, 
could  exchange  the  shares  therefor. 
Atwater  v.  Stromberg  (1899)  77  N.  W. 
963,  75  Minn.  277. 

The  purchase  and  sale  of  its  stock 
by  the  president  of  a  national  bank,,  for 
the  purpose  of  getting  the  stock  into 
the  hands  of  desirable  persons,  will  not 
render  the  bank  liable  for  fraud  in  its 
sale,  the  purchases  being  accomplished 
by  means  of  funds  of  the  bank  loaned 
to  the  president  and  the  proceeds  of 
the  sales  applied  in  payment  of  such 
*  loans;  no  actual  authority  or  agency 
being  shown,  and  the  stock  being  trans- 
ferred to  the  president  individually,  and 
registered  in  his  name.  Prosser  v. 
First  Nat  Bank  (1887)  106  N.  Y.  677, 
13  N.  E.  287. 

5.  Conversion  of  stock.— An  action 
cannot  be  maintained  against  a  na- 
tional bank  for  conversion  of  shares  of 
its  own  capital  stock.  Meyers  v.  Val- 
ley Nat.  Bank  (D.  C.  1879)  Fed.  Cas. 
No.  9,519. 

This  section  does  not  preclude  a  re- 
covery for  the  value  of  certain  shares 
of  stock,  which  the  bank  contracted  to 
give  plaintiff  for  acting  as  director  and 
doing  business  with  the  bank  where  the 
bank  has  received  the  benefit  of  the 
contract  Rich  v.  State  Nat  Bank 
(1878)  7  Neb.  201,  29  Am.  Rep.  382. 

6.  Right  to  take  advantage  of  viola- 
tion of  statute.— If  this  section  can  be 
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urged  by  any  one  except  the  govem- 
ment,  against  the  validi^  of  a  loan  by 
a  bank  on  the  secarity  of  shares  of  its 
own  stock,  it  can  only  be  done  before 
the  contract  is  executed  and  while  the 
security  is  still  subsisting  in  the  hands 
of  the  bank.  When  the  contract  has 
been  executed,  the  security  sold,  and 
the  proceeds  applied  to  pagr  the  debt, 
the  court  will  not  interfere.  First  Nat. 
Bank  v.  Stewart  (1883)  2  Sup.  Ct  778, 
107  U.  S.  676,  27  L.  Ed.  592. 

The  fact  that  a  national  bank  pur- 
chased shares  of  its  own  stock  ultra 
vires  does  not  render  its  subsequent 
sale  of  such  stock 'to  another  unlawful, 
or  the  stock  void  in  the  hands  of  the 
purchaser;  nor  does  it  constitute  any 
defense  to  an  action  by  a  receiver  of 
the  bank  against  such  purchaser  to  re- 
cover an  assessment  made  after  the 
bank's  insolvency.  Lantry  v.  Wallace 
(1899)  97  Fed.  865,  38  C.  C.  A.  510. 

The  sale  which  this  section  requires 
a  national  bank  to  make  of  its  own 
stock,  is  real,  and  not  fictitious;  and 
where  the  president  and  cashier  of  a 
national  bank,  which  is  the  owner  of 
some  of  its  own  stock,  purchase  such 
stock,  and  execute  their  note  to  the 
bank  for  the  purchase  money,  in  a  suit 
against  them  on  the  note  by  the  receiv- 
er of  such  bank,  they  are  estopped  to 
set  up  as  a  defense  that  their  purchase 
of  the  stock  was  unauthorized,  or 
merely  colorable,  or  to  avoid  a  forfei- 
ture of  the  bank's  charter,  or  for  any 
other  deceptive  or  illegal  purpose. 
Bnndy  v.  Jackson  (C.  C.  1885)  24  Fed. 
628. 

A  purchaser  from  a  national  bank  of 
shares  of  its  capital  stock,  paying  part 
cash  therefor  and  giving  his  note  for 
the  balance  of  the  purchase  price,  and 
leaving  the  shares  of  stock  in  the  hands 
of  the  bank  as  collateral  security  for 
the  payment  of  the  note,  cannot  de- 
feat a  recovery  by  the  bank  on  the  note 
on  the  ground  that  this  section  prohib- 
its national  banks  from  making  any  loan 
or  discount  on  the  security  of  the  shares 
of  its  own  capital  stock,  and  from  be- 
coming the  purchaser  or  holder  of  any 
such  shares,  unless  such  security  or 
purchase  shall  be  necessary  to  prevent 
loss  on  a  debt  previously  contracted  in 
good  faith.  Brown  v.  Ohio  Nat  Bank 
(1901)  18  App.  D.  O.  598. 

Where  a  contract  in  violation  of  this 
provision  had  been  executed,  the  par- 
ties, being  in  pari  delicto,  would  not  be 
relieved  by  the  court.  Chapin  v.  Mer- 
chants' Nat.  Bank  (188$)  14  N.  Y.  St 
Rep.  272, 

This  section  does  not  invalidate  such 
a  loan,  since  only  the  government  can 
take  advantage  of  the  breach  of  the 
law.  Walden  Nat  Bank  of  Birch 
(1891)  130  N.  Y.  221,  29  N.  B.  127,  14 
li.  R.  A.  211,  affirming  (1889)  55  Hun, 
606.  7  N.  Y.  Supp.  934. 

A  contract  made  contrary  to  this 
provision  is  enforceable,  in  the  absence 
of  any  declaration  in  the  act  itself  pro- 
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hibiting  its  enforcement.  Buffalo  Ger- 
man Ins.  Co.  V.  Third  Nat  Bank  (1898) 
51  N.  Y.  Supp.  667,  29  App.  Div.  137, 
judgment  reversed  (1900)  56  N.  E.  521, 
162  N.  Y.  163,  48  L.  R.  A.  107. 

7.  Appointment  of  reoeIver.^A  stock- 
holder of  a  national  bank  whose  char- 
ter has  expired,  suing  also  as  cestui 
que  trust  of  a  special  fund  in  the  hands 
of  those  in  control,  is  entitled,  on  prop- 
er allegation  and  proof,  to  have  a  re- 
ceiver appointed  by  a  state  court,  with- 
out violating  this  section.  Cogswell  v. 
Second  Nat.  Bank  (1903)  56  A.  574, 
76  Conn.  252. 

8.  Reduction    of   capital    stock.— The 
/*  object  and  policy  of  this  section  is  to 

prevent  the  reduction  of  the  outstand- 
ing stock  of  national  banks  and  the 
withdrawal  pro  tanto  of  its  capital. 
Wallace  v.  Hood  (C.  0.  1898)  89  Fed. 
11,  13,  affirmed  (1899)  97  Fed.  865,  38 
C.  C.  A.  510. 

See  U.  S.  V.  Morse  (C.  C.  1908)  161 
Fed.  429;   note  under  §  9681,  ante. 

9.  Federal  questions.— In  an  action 
on  a  note  against  a  national  bank, 
wherein  the  onb'  defense  raised  is  that 
the  giving  of  the  note  was  part  of  a 
transaction  in  which  the  bank  illegally 
purchased  its  own  stock,  a  decision  of 
the  state  court  which  is  based  on  the 
fact  that  the  purchase  of  stock  and  giv- 
ing of  the  note  were  separate  transac- 
tions is  not  reviewable  in  the  supreme 
court,  as  being  adverse  to,  a  liability 
claimed  under  United  States  laws. 
Chemical  Nat.  Bank  of  Chicago  v.  City 
Bank  of  Portage  (1896)  16  Sup.  Ot 
417,  419.  160  U.  S.  646.  40  L.  Ed.  568. 

10.  Liability     of    stockiiolders.  —  A 

stockholder  in  a  national  bank  sold  his 
stock  in  good  faith  to  a  broker,  trans- 
ferring the  shares  by  subscribing  a 
blank  power  of  attorney  on  the  back 
thereof,  which  authorized  the  purchaser 
to  transfer  the  shares  on  the  books  of 
the  bank.  The  broker  failed  to  disclose 
his  principal,  who  was  in  fact  the  presi- 
dent of  the  bank,  who,  on  receiving  the 
shares,  had  the  amount  charged  to  him- 
self "as  trustee  of  the  bank,"  and  cred- 
ited to  his  personal  account  Held,  that 
the  title  to  the  shares  passed  when  the 
vendor  delivered  the  certificates  to  the 
broker  with  authority  to  transfer  them, 
and  that,  the  sale  having  been  made  in 
good  faith,  and  without  knowledge  on 
the  vendor's  part  that  the  purchase  was 
for  the  benefit  of  the  bank,  which  would 
render  the  transfer  void,  the  vendor 
was  not  liable  as  a  stockholder  for  the 
debts  of  the  bank  on  its  subsequent 
failure.  Johnston  v.  Laflin  (1S80)  103 
U,  S.  800.  20  L.  Ed.  532. 

See  Wright  v.  Merchants'  Nat.  Bank 
(C.  C.  1879)  Fed.  Cas.  No.  18,084; 
note  under  §  9689,  ante. 

Cited  witiiout  definite  application, 
First  Nat.  Bank  v.  National  Exch. 
Bank  (1875)   92  U.  S.  122,  23  L.  Ed. 
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079;  tr.  S.  v.  Britton  (1883)  2  Sup.  822;  Yates  t.  Jones  Nat  Bank  (1907) 
Ct  512,  522,  524,  107  TJ.  S.  655,  27  U  27  Sup.  Ct  638,  644,  206  U.  S.  158.  51 
Ed.  520;  Chemical  Nat  Bank  of  Chi-  L.  Ed.  1002;  King  y.  Pomeroy  (1903) 
cago  Y.  Hnrtford  Deposit  Co.  (1896)  16  121  Fed.  287,  58  C.  C.  A.  209;  Water- 
Sup.  Ct  439,  440,  161  U.  S.  1.  40  L.  Ed.  bury  ▼.  McKinnon  (1906)  146  Fed.  737, 
595;  Scott  v.  Deweese  (1901)  21  Sup.  77  0.  O.  A.  294;  Swords  v.  Page  (1909) 
Ct.  585,  588,  181  U.  S.  202,  45  L.  Ed.  174  Fed.  916,  98  C.  C.  A.  528. 

§  9763.  (Act  Dec.  23,  1913,  c.  6,  §  24,  as  amended.  Act  Sept  7, 
1916,  c.  461.)     Loan  on  farm  lands. 

Any  national  banking  association  not  situated  in  a  central  reserve 
city  may  make  loans  secured  by  improved  and  unencumbered  farm 
land  situated  within  its  Federal  reserve  district  or  within  a  radius  of 
one  hundred  miles  of  the  place  in  which  such  bank  is  located,  irre- 
spective of  district  lines,  and  may  also  make  loans  secured  by  im- 
proved and  unencumbered  real  estate  located  within  one  hundred  miles 
of  the  place  in  which  such  bank  is  located,  irrespective  of  district  lines; 
but  no  loan  made  upon  the  security  of  such  farm  land  shall  be  made 
for  a  longer  time  than  five  years,  and  no  loan  made  upon  the  security 
of  such  real  estate  as  distinguished  from  farm  land  shall  be  made  for 
a  longer  time  than  one  year  nor  shall  the  amount  of  any  such  loan, 
whether  upon  such  farm  land  or  upon  such  real  estate,  exceed  fifty 
per  centum  of  the  actual  value  of  the  property  offered  as  security. 
Any  such  bank  may  make  such  loans,  whether  secured  by  such  farm 
land  or  such  real  estate,  in  an  aggregate  sum  equal  to  twenty-five  per 
centum  of  its  capital  and  surplus  or  to  one-third  of  its  time  deposits 
and  such  banks  may  continue  hereafter  as  heretofore  to  receive  time 
deposits  and  to  pay  interest  on  the  same. 

The  Federal  Reserve  Board  shall  have  power  from  time  to  time 
to  add  to  the  list  of  cities  in  which  national  banks  shall  not  be  per- 
mitted to  make  loans  secured  upon  real  estate  in  the  manner  de- 
scribed i^  this  section.    (38  Stat.  273.    39  Stat.  754.) 

This  section,  which  was  a  part  of  the  Federal  Reserve  Act  of  1913,  aa  orig- 
inally enacted,  read  as  follows: 

"Any  national  banking  association  not  situated  in  a  central  reserve  city  may 
make  loans  secured  by  improved  and  unencumbered  farm  land,  situated  within 
its  Federal  reserve  district,  but  no  such  loan  shall  be  made  for  a  longer  time 
than  five  years,  nor  for  an  amount  exceeding  fifty  per  centum  of  the  actual 
value  of  the  property  offered  as  security.  Any  such  bank  may  make  such  loans 
in  an  aggregate  sum  equal  to  twenty-five  per  centum  of  its  capital  and  surplus 
or  to  one-third  of  its  time  deposits  and  such  banks  may  continue  hereafter  as 
heretofore  to  receive  time  deposits  and  to  pay  interest  on  the  same. 

The  Federal  Reserve  Board  shall  have  power  from  time  to  time  to  add  to  the 
list  of  cities  in  which  national  banks  shall  not  be  permitted  to  make  loans  se- 
cured upon  real  estate  in  the  manner  described  in  this  section." 

It  was  amended  by  Act  Sept.  7,  1916,  c.  461,  cited  above,  to  read  as  set 
forth  here. 

See  notes  to  section  1  of  this  act,  post,  §  9785. 

§  9764.  (R.  S.  §  5202,  as  amended.  Act  Dec.  23,  1913,  c.  6,  §  13, 
and  Act  Sept.  7,  1916,  c.  461.)  Lrimit  upon  indebtedness  to  be 
incurred. 

No  national  banking  association  shall  at  any  time  be  indebted,  or  in 
any  way  liable,  to  an  amount  exceeding  the  amount  of  its  capital 
stock  at  such  time  actually  paid  in  and  remaining  undiminished  by 
losses  or  otherwise,  except  on  account  of  demands  of  the  nature 
following: 

First.  Notes  of  circulation. 

Second.  Moneys   deposited  with  or  collected  by  the  association. 

Third.  Bills  of  exchange  or  drafts  drawn  against  money  actually 
on  deposit  to  the  credit  of  the  association,  or  due  thereto. 

Fourth.  Liabilities  to  the  stockholders  of  the  association  for  divi- 
dends and  reserve  profits. 

Fifth.  Liabilities  incurred  under  the  provisions  of  the  Federal 
reserve  Act. 
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The  discount  and  rediscount  and  the  purchase  and  sale  by  any 
Federal  reserve  bank  of  any  bills  receivable  and  of  domestic  and 
foreign  bills  of  exchahge,  and  of  acceptances  authorized  by  this 
Act,  shall  be  subject  to  such  restrictions,  limitations,  and  regula- 
tions as  may  be  imposed  by  the  Federal  Reserve  Board. 

That  in  addition  to  the  powers  now  vested  by  law  in^  national 
banking  associations  organized  under  the  laws  of  the  United 
States  any  such  association  located  and  doing  business  in  any  place 
the  population  of  which  does  not  exceed  five  thousand  inhabitants, 
as  shown  by  the  last  preceding  decennial  census,  may,  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  Cbmptroller  of 
the  Currency,  act  as  the  agent  for  any  fire,  life,  or  other  insurance 
company  authorized  by  the  authorities  of  the  State  in  which  said 
bank  is  located  to  do  business  in  said  State,  by  soliciting  and  selling 
insurance  and  collecting  premiums  on  policies  issued  by  such  com- 
pany; and  may  receive  for  services  so  rendered  such  fees  or  com- 
missions as  may  be  agreed  upon  between  the  said  association  and 
the  insurance  company  for  which  it  may  act  as  agent;  and  may 
also  act  as  the  broker  or  agent  for  others  in  making  or  procuring 
loans  on  real  estate  located  within  one  hundred  miles  of  the  place  in 
which  said  bank  may  be  located,  receiving  for  such  services  a  rea- 
sonable fee  or  commission :  Provided,  however,  That  no  such  bank 
shall  in  any  case  guarantee  either  the  principal  or  interest  of  any 
such  loans  or  assume  or  guarantee  the  payment  of  any  premium 
on  insurance  policies  issued  through  its  agency  by  its  principal: 
And  provided  further,  That  the  bank  shall  not  guarantee  the  truth 
of  any  statement  made  by  an  assured  in  filing  his  application  for 
insurance. 

Any  member  bank  may  accept  drafts  or  bills  of  exchange  drawn 
upon  it  having  not  more  than  three  months*  sight  to  run,  exclusive 
of  days  of  grace,  drawn  under  regulations  to  be  prescribed  by  the 
Federal  Reserve  Board  by  banks  or  bankers  in  foreign  countries 
or  dependencies  or  insular  possessions  of  the  United  States  for  the 
purpose  of  furnishing  dollar  exchange  as  required  by  the  usages  of 
trade  in  the  respective  countries,  dependencies,  or  insular  posses- 
sions. Such  drafts  or  bills  may  be  acquired  by  Federal  reserve 
banks  in  such  amounts  and  subject  to  such  regulations,  restrictions, 
and  limitations  as  may  be  prescribed  by  the  Federal  Reserve  Board : 
Provided,  however.  That  no  member  bank  shall  accept  such  drafts 
or  bills  of  exchange  referred  to  [in]  this  paragraph  for  ^y  one  bank 
to  an  amount  exceeding  in  the  aggregate  ten  per  centum  of  the  paid- 
up  and  unimpaired  capital  and  surplus  of  the  accepting  bank  unless 
the  draft  or  bill  of  exchange  is  accompanied  by  documents  convey- 
ing or  securing  title  or  by  some  other  adequate  security:  Provided 
further,  That  no  member  bank  shall  accept  such  drafts  or  bills  in 
an  amount  exceeding  at  any  time  the  aggregate  of  one-half  of  its 
paid-up  and  unimpaired  capital  and  surplus.    (39  Stat.  753.) 

Act  June  3,  1804,  c  106,  S  36,  13  Stat  110.  Act  Dec.  23,  1913,  c.  6,  §  13, 
38  Stat  264.    Act  Sept  7,  1916,  c.  461,  39  Stat  753. 

Thifl  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"No  association  shall  at  any  time  be  indebted,  or  in  any  way  liable,  to  an 
amount  exceeding  the  amount  of  its  capital  stock  at  such  time  actually  paid  in 
and  remaining  undiminished  by  losses  or  otherwise,  except  on  account  of  de- 
mands of  the  nature  following: 

"First    Notes  of  circulation. 

"Second.  Moneys  deposited  with  or  collected  by  the  association. 

"Third.  Bills  of  exchange  or  drafts  drawn  against  money  actually  on  depoat 
to  the  credit  of  the  association,  or  due  thereto. 

"Fourth.  Liabilities  to  the  stockholders  of  the  association  for  dividends  and 
reserved  profits." 

It  was  amended  by  the  Federal  Reserve  Act  of  Dec  23,  1918,  c.  6,  §  18, 
cited  above,  to  read  as  follows: 

(11923) 


§  9764 


NATIONAL  BANKS 


(Tit.  62 


"No  national  banking  association  shall  at  any  time  be  indebted,  or  in  any 
way  liable,  to  an  amount  exceeding  tbe  amount  of  its  capital  stock  at  such 
time  actually  paid  in  and  remaining  undiminished  by  losses  or  otherwise,  except 
on  account  of  demands  of  the  nature  following: 

"First,  Notes  of  circulation. 

"Second.  Moneys  deposited  with  or  collected  by  the  association. 

"Third.  Bills  of  exchange  or  drafts  drawn  against  money  actually  on  deposit 
to  the  credit  of  the  association,  or  due  thereto. 

"Fourth.  Liabilities  to  the  stockholders  of  the  association  for  dividends  and 
reserve  profits. 

"Fifth.  Liabilities  incurred  under  the  provisions  of  the  Federal  Reserve  Act.** 

It  was  again  amended  by  Act  Sept  7,  1916,  c.  461,  last  cited  above,  to  read 
as  set  forth  here. 

Notes  of  Deoisioiui 


Operation  of  statute.— The  limitation 
on  the  power  conferred  by  section  9661, 
ante,  to  make  contracts  is  imposed  by 
this  section.  Eastern  Tp.  Bank  v.  Ver- 
mont Nat.  Bank  (C.  C.  1884)  22  Fed. 
186,  188. 

Excessive  debt.— This  section  does 
not  prohibit  a  national  bank  from  in- 
curring indebtedness,  up  to  the  amount 
of  its  paid-up  capital,  for  any  purpose 
within  its  powers,  though  its  circula- 
tion, deposits,  special  funds,  and  de- 
clared dividends  exceed  the  amount  of 
its  paid-up  capital.  Weber  v.  Spokane 
Nat  Bank  (1894)  64  Fed.  208,  12  C.  C. 
A.  93,  reversing  judgment  (C.  C.  1892) 
50  Fed.  735.  , 

A  debt  incurred  by  a  national  bank, 
for  which  it  receives  and.  retains  the 
consideration,  is  not  void  because  in- 
curred in  violation  of  this  section.  Id. ; 
Water  bury  v.  McKinnon  (1906)  146 
Fed.  737,  77  C.  O.  A.  294. 

It  is  no  defense  to  an  action  for  a 
debt  of  a  national  bank  that  its  indebt- 
edness exceeded  the  limitations  fixed 
by  this  provision.  Hanover  Nat  Bank 
V.  First  Nat  Bank  (1901)  109  Fed. 
421,  426,  48  C.  C.  A.  482. 

A  lease  held  not  invalid  because  the 
aggregate  rental  which  the  bank  agreed 
to  pay  during  the  term  in  monthly  in- 


stallments exceeded  its  capital  stock. 
Such  an  agreement  did  not  create  an 
indebtedness  for  the  aggregate  amount 
of  the  installments,  within  the  meaning 
of  this  section.  Brown  v.  Schleier 
(1902)  118  Fed.  981.  55  C.  C.  A.  475, 
decree  affirmed  (1904)  24  Sup.  Ct  558, 
194  IJ.  S.  18,  48  L.  Ed.  857. 

Liabilities  incurred  by  a  bank  held 
within  the  limit  imposed  by  this  section. 
(3882)  17  Op.  Atty.  Gen.  471. 

The  execution  of  a  bond  by  a  nation- 
al bank  to  secure  county  deposits  does 
not  constitute  an  increase  of  the  bank's 
liability,  in  violation  of  this  section,  de- 
claring that  no  national  banking  asso- 
ciation shall  at  any  time  be  indebted 
or  liable  to  an  amount  exceeding  its 
capital  stock  actually  paid  in,  except 
on  account  of  moneys  deposited  with  or 
collected  by  the  association.  Board  of 
SupVs  of  Gratiot  County  t.  Munson 
(1909)  122  N.  W.  117,  157  Mich,  505i,  16 
Detroit  Leg.  N.  435. 

Cited     witliout    definite    application, 

Commercial  National  Bank  v.  Wein- 
hard  (1904)  24  Sup.  Ct  253,  255,  192 
U.  S.  243.  48  L.  Ed.  425;  Yates  v. 
Jones  Nat  Bank  (1907)  27  Sup.  Ct 
638,  644,  206  U.  S.  158,  51  L.  Ed. 
1002;  Witters  v.  Foster  (O.  a  1886) 
26  Fed.  737,  738. 


§  9765.  (R.  S.  §  5203.)    Restriction  upon  use  of  circulating  notes. 

No  association  shall,  either  directly  or  indirectly,  pledge  or  hypothe- 
cate any  of  its  notes  or  circulation,  for  the  purpose  of  procuring 
money  to  be  paid  in  on  its  capital  stock,  or  to  be  used  in  its  banking 
operations,  or  otherwise;  nor  shall  any  association  use  its  circu- 
lating notes,  or  any  part  thereof,  in  any  manner  or  form,  to  create 
or  increase  its  capital  stock. 

Act  June  3,  1864,  c,  106,  g  37, 13  Stat  110, 

Cited  without  definite  application,  U.  S.  243,  48  L.  Ed.  425;  Yates  ▼. 
Commercial  National  Bank  v.  Wein-  Jones  Nat  Bank  (1907)  27  Sup.  Ct 
hard  (1904)  24  Sup.  Ot  253,  255,  192      638,  644,  206  U.  S.  158,  51  L.  Ed.  1002. 

§  9766.  (R.  S.  §  5204.)    Prohibition  upwi  withdrawal  of  capital 

No  association,  or  any  member  thereof,  shall,  during  the  time  it 
shall  continue  its  banking  operations,  withdraw,  or  permit  to  be 
withdrawn,  either  in  the  form  of  dividends  or  otherwise,  any  portion 
of  its  capital.  If  losses  have  at  any  time  been  sustained  by  any  such 
association,  equal  to  or  exceeding  its  undivided  profits  then  on  hand, 
no  dividend  shall  be  made;  and  no  dividend  shall  ever  be  made  by 
any  association,  while  it  continues  its  banking  operations,  to  an 
amount  greater  than  its  net  profits  then  on  hand,  deducting  there- 
from its  losses  and  bad  debts.  All  debts  due  to  any  associations,  on 
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which  interest  is  past  due  and  unpaid  for  a  period  of  six  months, 
unless  the  same  are  well  secured,  and  in  process  of  collection,  shall 
be  considered  bad  debts  within  the  meaning  of  this  section.  But 
nothing  in  this  section  shall  prevent  the  reduction  of  the  capital  stock 
of  the  association  under  section  fifty-one  hundred  and  forty-three. 

Act  June  3,  1864,  c.  106,  S  38»  13  Stat.  110. 

Notes  of 

Operatibn  of  statute.— A  solvent  cor- 
poration does  not  hold  its  capital  or 
property  subject  to  any  trust  in  favor 
of  its  creditors,  although  it  is  in  pro- 
cess of  liquidation;  this  section  not  ap- 
plying. Lawrence  v.  Greenup  (1899) 
97  Fed.  906,  38  C.  0.  A.  546. 

Recovery  of  dividends  paid.— The  re- 
ceiver of  a  national  bank  cannot  re- 
cover a  dividend  paid,  not  out  of  prof- 
its, but  entirely  out  of  the  capital, 
where  the  stockholder  receiving  such 
dividend  acted  in  good  faith,  believ- 
ing it  to  be  paid  out  of  the  profits,  and 
the  bank  at  the  time  was  not  insolvent 
McDonald  v.  Williams  (1899)  19  Sup. 
Ct.  743,  744,  174  U.  S.  397,  43  L.  Ed. 
1022. 

Dividends  paid  after  the  insolvency 
of  the  bank  may  be  recovered  by  its 
receiver  where  necessary  to  meet  the 
demands  of  creditors.  Hayden  v.  Wil- 
liams (1899)  96  Fed.  279,  283,  37  G. 
C.  A.  479. 

A  suit  to  recover  a  dividend  wrong- 
fully paid  and  received  is  not  a  suit  for 
a  violation  of  this  section  where  the 
dividend  was  declared  and  paid  after 
the  bank  had  ceased  operations  and  had 
gone  into  voluntary  liquidation  to  re- 
turn its  capital  to  its  shareholders  aft- 
er paying  its  debts.  Lawrence  v. 
Oreenup  (1899)  97  Fed.  906,  38  C.  O. 
A.  546. 


Liability  of  direotorSd— Bank  direc- 
tors cannot  be  held  personally  liable 
for  money  paid  out  for  dividends  "to 
a  greater  amount  than  net  profits  aft- 
er deducting  losses  and  bad  debts/' 
because  there  were  debts  bad  in  fact. 


Deoisioaa 

but  supposed  to  be  good,  when  the 
dividends  were  declared  and  paid.  Bad 
judgment  on  the  part  of  the  directors, 
as  to  the  condition  of  the  assets,  with- 
out bad  faith,  does  not  make  them  in- 
dividually liable.  Witters  v.  Sowles 
(C.  0.  1887)  81  Fed.  1. 
See,  also,  note  under  $  9831,  post. 

Offenses.— The  declaration  of  a  divi- 
dend by  the  officers  of  a  national  bank, 
in  the  absence  of  profits,  though  pro- 
hibited under  this  section,  is  not  a  "will- 
ful misapplication"  of  its  funds,  with- 
in section  9772,  post,  and  is  not  a 
criminal  offense  against  the  United 
States,  and  cannot  be  the  object  of  a 
conspiracy  to  commit  such  an  offense. 
U.  S.  V.  Britton  (1883)  2  Sup.  Ct.  531, 
108  U.  S.  199,  27  L.  Bd.  698. 

There  are  no  common-law  offenses 
against  the  United  States,  and  this  sec- 
tion does  not  itself  create  any  offense 
against  the  government.    Id. 

Cited     without    definite    appiloation. 

Commercial  Nat.  Bank  v,  Weinhard 
(1904)  24  Sup.  Ct.  253,  255,  192  U. 
S.  243,  48  L.  Ed.  425;  Yates  v.  Jones 
Nat.  Bank  (1907)  27  Sup.  Ct.  638,  644, 
206  U.  S.  158,  51  L.  Bd.  1002;  Hay- 
den V.  Thompson  (1895)  71  Fed.  60, 
63,  17  C.  O.  A.  692;  Burrows  v.  Ni- 
blach  (1898)  84  Fed.  Ill,  112,  28  C. 
C.  A.  130;  Berkowitz  v.  U.  S.  (ia99) 
93  Fed.  452,  457,  35  O.  C.  A.  379; 
Chesbrough  v.  Woodworth  (1912)  195 
Fed.  875,  116  C.  C.  A.  465;  Witters 
V.  Foster  (C.  C.  1886)  26  Fed.  737, 
738;  Riddle  v.  First  Nat.  Bank  (C. 
C.  1886)  27  Fed.  503,  504. 


§  9767.  (R.  S.  §  5205,  as  amended,  Act  June  30,  1876,  c.  156,  §  4.) 
Enforcing  payment  of  deficiency  in  capital  stock. 
Every  association  which  shall  have  failed  to  pay  up  its  capital  stock, 
as  required  by  law,  and  every  association  whose  capital  stock  shall 
have  become  impaired  by  losses  or  otherwise,  shall,  within  three 
months  after  receiving  notice  thereof  from  the  Comptroller  of  the 
Currency,  pay  the  deficiency  in  the  capital  stock,  by  assessment  upon 
the  shareholders  pro  rata  for  the  amount  of  capital  stock  held  by 
each;  and  the  Treasurer  of  the  United  States  shall  withhold  the  in- 
terest upon  all  bonds  held  by  him  in  trust  for  any  such  association, 
upon  notification  from  the  Comptroller  of  the  Currency,  until  other- 
wise notified  by  him.  If  any  such  association  shall  fail  to  pay  up 
its  capital  stock,  and  shall  refuse  to  go  into  liquidation,  as  provided 
by  law,  for  three  months  after  receiving  notice  from  the  Comptroller, 
a  receiver  may  be  appointed  to  close  up  the  business  of  the  associa- 
tion, according  to  the  provisions  of  section  fift>-two  hundred  and 
thirty-four.  And  provided,  That  if  any  shareholder  or  shareholders 
of  such  bank  shall  neglect  or  refuse,  after  three  months'  notice,  to 
pay  the  assessment,  as  provided  in  this  section,  it  shall  be  the  duty 
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of  the  board  of  directors  to  cause  a  sufficient  amount  of  the  capital 
stock  of  such  shareholder  or  shareholders  to  be  sold  at  public  auc- 
tion (after  thirty  days'  notice  shall  be  given  by  posting  such  notice 
of  sale  in  the  office  of  the  bank,  and  by  publishing  such  notice  in 
a  newspaper  of  the  city  or  town  in  which  the  bank  is  located,  or  in  a 
newspaper  published  nearest  thereto,)  to  make  good  the  deficiency, 
and  the  balance,  if  any,  shall  be  returned  to  such  delinquent  share- 
holder or  shareholders.  ' 

Act  March  3,  1873,  c.  269,  |  1,  17  Stat.  603.  Act  June  30,  1876,  c  156,  | 
4,  19  Stat  64. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  proyiso 
at  the  end  thereof  as  set  forth  here,  beginning  with  the  words  "'And  provided. 
That  if  any  shareholder,"  etc    Said  proviso  was  added  by  amendmeiit  by  Act 

June  20,  1876,  c.  156,  {  4,  cited  above. 

« 

Ifotes  of  Deoiiioiui 


Shareholders^— Where  a  subscriber 
for  a  proposed  increase  in  the  capital 
stock  of  a  bank  pays  and  receives  a 
receipt  therefore,  and  is  entered  on 
the  stock  books  as  a  stockholder,  she 
becomes  a  stockholder,  though  her  cer- 
tificate of  stock,  which  was  made  out 
for  her  when  she  should  call  for  it, 
was  not  called  for  or  sent  to  her. 
Pacific  Nat.  Bank  of  Boston  ▼.  Eaton 
(1891)  11  Sup.  Ct  984,  141  U.  S.  227, 
35  L.  Ed.  702.  Her  position  was  not 
affected  by  the  fact  that  subsequently 
thereto,  by  due  proceedings,  but  un- 
known to  her,  the  amount  of  the  pro- 
posed increase  was  reduced.    Id. 

Assessment  on  shareholdersw— Where 

a  shareholder  of  a  national  bank  sub- 
scribes to  a  certain  increase  of  stock, 
and  pays  his  subscription,  and  the 
bank  afterwards  reduces  the  amount 
of  the  increase,  he  waives  all  right  to 
deny  that  his  agreement  binds  him 
as  a  subscription  to  the  reduced 
amount,  by  paying  on  his  new  stock  an 
assessment  declared  by  the  bank,  after 
it  has  become  insolvent,  to  prevent  its 
business  from  being  closed  under  the 
notice  of  the  comptroller  of  the  cur- 
rency provided  for  in  this  section.  And 
the  payment  of  such  assessment  is  not 
a  discharge  of  the  shareholder's  in- 
dividual liability  in  the  case  of  liqui- 
dation. Delano  v.  Butler  (1886)  7  Sup. 
Ct  39,  118  U.  S.  634,  30  L.  Ed.  260 
(affirming  Morrison  v.  Price  [G.  O. 
1885]  23  Fed.  217);  mUs  v.  But- 
ler (1886)  7  Sup.  Ct.  47,  118  U.  S. 
655,  30  L.  Ed.  266. 

The  payment  of  an  assessment  upon 
the  stock  under  this  section  by  the 
pledgee  thereof  to  protect  its  interest 
did  not  render  It  personally  liable  for 
the  bank's  debts  as  a  stockholder  un- 
der R.  S.  8  5151.  Rankin  v.  Fidelity 
Insurance,  Trust  &  Safe  Deposit  Co. 
(1903)  23  Sup.  Ct  553,  556,  189  U. 
S.  242,  47  li.  Ed.  792. 

The  board  of  directors  cannot  levy 
assessments  upon  the  stockholders  to 
restore  the  capital  of  the  bank  and 
enable  it  to  continue  in  business  under 
the  provisions  of  this  section.  Com- 
mercial Nat  Bank  t.  Weinhard  (1904) 
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24  Sup.  Ct.  253,  255,  192  XT.  S.  243, 
48  L.  Ed.  425. 

Where  an  assessment  of  100  per 
cent  had  been  levied  on  the  stock  of 
an  insolvent  national  bank,  a  new  as- 
sessment cannot  be  sustained.  Pep- 
per V.  Springfield  Institution  for  Sav- 
ings (1915)  218  Fed.  814,  134  C.  a  A. 
502. 

A  stockholder  in  a  bank  cannot  avoid 
liability  for  the  assessment  thereon 
after  the  bank's  failure  because  of  fraud 
by  an  officer  of  the  bank  in  selling  the 
stock.  Ryan  v.  Mt  Vernon  Nat.  Bank 
(1915)  224  Fed.  429,  140  C.  C.  A.  123. 

On  notice  from  the  comptroller,  un- 
der this  section,  that  the  bank's  capi- 
tal is  impaired  so  as  to  require  an  as- 
sessment on  the  stockholders,  such  as- 
sessment is  to  be  made  by  the  stock- 
holders themselves,  and  an  assessment 
by  the  directors  is  void.  Hulitt  T.  Bell 
(C.  C.  1898)  85  Fed.  98. 

An  assessment  to  restore  impaired 
capital,  under  this  section  is  only  en- 
forceable by  subjecting  the  stock  of 
persons  refusing  to  pay,  and  no  action 
wiU  lie  against  the  stockholders  per- 
sonally.   Id. 

Stockholders  of  an  insolvent  national 
bank  are  bound  by  the-  action  of  the 
comptroller  in  making  an  assessment 
against  them,  and  have  no  right  to  ex- 
amine the  accounts  of  the  receiver  as 
to  the  assets  or  debts  of  the  bank. 
Man  V.  Cheeseman  (D.  C.  1874)  Fed. 
Cas.  No.  9,002a. 

An  insurance  company,  though  for- 
bidden by  its  charter  from  investing  in 
national  bank  stock,  after  holding  the 
stock  and  receiving  dividends  thereon, 
is  estopped  from  setting  up  the  unlaw- 
ful acquisition  to  escape  liability  for 
an  assessment  on  the  subsequent  in- 
solvency of  the  bank,  where  the  latter 
did  not  know  in  what  manner  the  stock 
was  acquired.  Strong  v.  O'Neill  (D. 
O.  1879)   Fed.  Cas.  No.  13,543a, 

In  an  action  by  the  receiver  of  an 
insolvent  national  bank  to  enforce  an 
assessment  on  the  shareholders,  made 
by  the  comptroller  t>f  the  treasury,  the 
necessity  of  the  comptroller's  making 
as  large  an  assessment  as  that  in  suit 
cannot  be  litigated.    O'Connor  t.  "^th- 
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erby  (1896)  111  Cal.  523,  44  Pac.  227. 

The  judiciary  act  (section  1233,  ante), 
does  not  include  actions  to  recover  as- ' 
sessments   on   the   capital   stock   of  a 
national   bank.     McCormick    ▼.'  Smith 
(1913)  130  P.  999,  23  Idaho,  487. 

State  courts  have  jurisdiction  of  ac- 
tions to  enforce  liabilitieB  of  stock- 
holders of  national  banks  on  stock  as- 
sessments.   Id. 

An  assessment  levied  by  the  comp- 
troller of  the  currency  on  a  stock- 
holder of  a  national  bank  draws  inter- 
est from  the  date  such  assessment  is 
made  payable.  Davis'  Estate  v.  Wat- 
kins  (1898)  76  N.  W.  575,  56  Neb.  288. 

Sale  of  stockw— A  sale  of  the  shares 
of  a  shareholder  in  a  national  bank,  the 
capital  stock  of  which  is  impaired,  un- 
der this  section,  is  void,  unless  the 
stock  bring  an  amount  equal  to  the  as- 
sessment placed  thereon.  Merchants* 
Nat.  Bank  v.  Fouche  (1898)  31  S.  E. 
87,  103  Ga.  851, 

Appointment  of  reoelver.— Directors 
of  a  national  bank  are  not  empowered, 
without  action  of  the  stockholders,  to 
levy  the  assessment  ordered  by  the 
Comptroller  for  the  purpose  of  restor- 
ing its  capital  and  enabling  it  to  con- 
tinue in  business,  for  the  appointment 
of  a  receiver  to  dose  up  the  business 
of  the  banking  association  in  case  it 
fails  to  pay  up  its  capital  stock,  and  re- 
fuses to  go  inta  liquidation,  evidently 
confers  upon  the  association  the  priv- 
ilege of  declining  to  make  good  the  de- 


ficiency, and  to  elect,  instead,  to  go  in- 
to voluntary  liquidation,  the  exercise  of 
which  would  seem  to  be  a  matter  in 
which  the  owners,  and  not  the  man- 
agers, of  the  bank  primarily  are  inter- 
ested. Commercial  Nat.  Bank  v.  Wein- 
hard  (1904)  24  Sup.  Ct.  253,  255,  192 
U.  S.  243,  48  L.  Ed.  425,  affirming 
judgment  Weinhard  v.  Commercial  Nat. 
Bank  (1902)  68  Pac.  806,  41  Or.  359. 
A  stockholder  of  a  national  bank 
whose  charter  has  expired,  suing  also 
as  cestui  que  trust  of  a  special  fund  in 
the  hands  of  those  in  control,  is  enti- 
tled, on  proper  allegation  and  proof,  to 
have  a  receiver  appointed  by  a  state 
court,  without  violating  this  section. 
Cogswell  V.  Second  Nat  Bank  (1903) 
66  A.  574,  76  Conn.  252. 

Cited    without    definite    application, 

Delano  v.  Butler  (1886)  7  Sup.  Ct.  39, 
45,  118  U.  S.  634,  30  L.  Ed.  260;  Chem- 
ical  Nat.  Bank  of  Chicago  v.  Hartford 
Deposit  Co.  (1896)  16  Sup.  Ct.  439, 
440, 161  U.  S.  1,  40  L.  Ed.  595;  Amer- 
ican Surety  Co.  v.  Pauly  (1898)  18 
Sup.  Ct  552,  554,  170  U.  S.  133,  42  L. 
Ed.  977;  McDonald  v.  Williams  (1899) 
19  Sup.  Ct  743,  744,  174  U.  S.  397,  43 
L.  Ed.  1022;  Scott  v.  Deweese  (1901) 
21  Sup.  Ct  585,  588,  181  U.  S.  202,  45 
L.  Ed.  822;  LAntry  v.  Wallace  (1901) 
21  Sup.  Ct  878,  884,  182  U.  S.  536,  45 
L.  Ed.  1218;  Wingate  v.  Orchard 
(1896)  75  Fed.  241,  244,  21  C.  C.  A. 
315;  King  v.  Pomeroy  (1903)  121 
Fed.  287,  58  O.  0.  A.  209;  In  re  HuUtt 
(C.  C.  1899)  96  Fed.  785,  786. 


§  9768.  (R.  S.  §  5206.)     Restriction  upon  use  of  notes  of  other 
banks. 

No  association  shall  at  any  time  pay  out  on  loans  or  discounts, 
or  in  purchasing  drafts  or  bills  of  exchange,  or  in  payment  of  de- 
posits, or  in  any  other  mode  pay  or  put  in  circulation,  the  notes  of  any 
bank  or  banking  association  which  are  not,  at  any  such  time,  receiv- 
able, at  par,  on  deposit,  and  in  payment  of  debts  by  the  association 
so  paying  out  or  circulating  such  notes;  nor  shall  any  association 
knowingly  pay  out  or  put  in  circulation  any  notes  issued  by  any  bank 
or  banking  association  which  at  the  time  of  such  paying  out  or  put- 
ting in  circulation  is  not  redeeming  its  circulating  notes  in  lawful 
money  of  the  United  States. 

Act  June  3,  1864,  c.  106,  §  39,  13  Stat.  111. 

Cited    without    definite    application,      Sup.  Ct.  638,  644,  206  U.  S.  158,  51  L. 
Yates  V.  Jones  Nat  Bank   (1907)   27       Ed.  1002. 

§  9769.  (R.  S.  §  5207.)  United  States  notes  not  to  be  held  as  col- 
lateral, etc.;  penalty. 
No  association  shall  hereafter  offer  or  receive  United  States  notes 
or  national-bank  notes  as  security  or  as  collateral  security  for  any 
loan  of  money,  or  for  a  consideration  agree  to  withhold  the  same  from 
use,  or  offer  or  receive  the  custody  or  promise  of  custody  of  such 
notes  as  security,  or  as  collateral  security,  or  consideration  for  any 
loan  of  money.  Any  association  offending  against  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
fined  not  more  than  one  thousand  dollars  and  a  further  sum  equal 
to  one-third  of  the  money  so  loaned.  The  officer  or  officers  of  any 
association  who  shall  make  any  such  loan  shall  be  liable  for  a  further 
sum  equal  to  one-quarter  of  the  money  loaned ;  and  any  fine  or  pen- 
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alty  incurred  by  a  violation  of  this  section  shall  be  recoverable  for 

the  benefit  of  the  party  bringing  such  suit. 

Act  Feb.  19,  1809,  c.  32,  15  Stat  270. 

Cited    without    definite    application,      970,  atermed  (1905)  141  Fed.  626,  72 
In  re  Harper   (D.  0.  1904)   133  Fed.       C.  C.  A.  320. 

§  9770.  (R.  S.  §  5208.)    Penalty  for  falsely  certifying  checks. 

It  shall  be  unlawful  for  any  officer,  clerk,  or  agent  of  any  national 
banking  association  to  certify  any  check  drawn  upon  the  association 
unless  the  person  or  company  drawing  the  check  has  on  deposit 
with  ,the  association,  at  the  time  such  check  is  certified,  an  amount 
of  money  equal  to  the  amount  specified  in  such  check.  Any  check 
so  certified  by  duly  authorized  officers  shall  be  a  good  and  valid 
obligation  against  the  association;  but  the  act  of  any  officer,  clerk, 
or  agent  of  any  association,  in  violation  of  this  section,  shall  subject 
such  bank  to  the  liabilities  and  proceedings  on  the  part  of  the  Comp- 
troller as  provided  for  in  section  fifty-two  hundred  and  thirty-four. 

Act  March  3,  1869,  c.  135,  15  Stat.  335. 

This  section  was  made  applicable  to  state  banking  associations  on  their  be- 
coming members  of  the  Federal  reserve  banks,  by  the  Federal  Reserve  Act  of 
Dec.  23,  1913,  c.  6,  §  9,  post,  §  9792. 

Provisions  prescribing  the  punishment  for  falsely  certifying  checks  are  con- 
tained in  Act  July  12,  1882,  c.  290,  §  13,  post,  §  9771. 

Ifotea  of  Deolsiona 


As  to  criminal  offense,  see  8  9771, 
post. 

Operation  of  statute.— A  stockholder 
of  a  national  bank  whose  charter  has 
expired,  suing  also  as  cestui  que  trust 
of  a  special  fund  in  the  hands  of  those 
in  control,  is  entitled,  on  proper  allega- 
tion and  proof,  to  have  a  receiver  ap- 
pointed by  a  state  court,  without  vio- 
lating this  section.  Cogswell  v.  Second 
Nat  Bank  (1903)  56  A.  574,  76  Conn. 
252. 

Certifying  of  ohecksw— The  word  "cer- 
tify," as  commonly  understood,  implies 
that  the  check  upon  which  the  certifica- 
tion has  been  written  has  passed  from 
the  bank's  custody  into  the  hands  of 
some  other  party,  so  that  the  import 
of  an  accusation  that  defendant  did 
"willfully  certify  a  certain  check"  is  not 
simply  that  he  wrote  certain  words  on 
the  face  of  it,  but  that  he  created  an 
obligation  to  the  bank  in  such  a  way 
as  to  make  an  instrument  which  can 
properly  be  called  a  "certified  check." 
Potter  V.  U.  S.  (1894)  15  Sup.  Ct  144, 
146,  155  U.  S.  438,  39  L.  Ed.  214. 

This  section  prohibits  the  certification 
of  a  check  drawn  upon  a  national  bank, 
where  at  the  time  of  certification  the 
drawer  has  not  on  deposit  with  the 
bank,  and  regularly  entered  to  his  cred- 
it on  its  books,  an  amount  of  money 
equal  to  the  amount  of  the  che^. 
(1882)  17  Op.  Atty.  Gen.  471. 

Whether  the  check  be  marked  by  the 
bank  "accepted,"  or  simply  "good,"  can 
make  no  difference;  eitiier  constitutes 
a  certification  within  the  meaning  of 
the  statute.    Id. 

The  promise  of  a  national  bank  to 
honor  a  depositor's  checks  has  no  con- 
tractual connection  with  the  simultane- 
ous act  of  the  bank  in  certifying  such 
checks  for  the  benefit  of  anticipated 
holders;    hence  the  validity  of  the  debt 
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created  by  paying^  the  checks  is  not  af- 
fected by  this  section,  declaring  it  un- 
lawful for  national  banks  to  certify  any 
check  unless  the  drawer  have  the 
amount  thereof  on  deposit.  Thompson 
V.  St.  Nicholas  Nat  Bank  (1889)  113 
N.  Y.  325,  21  N.  E.  57. 

Though  under  this  section  the  over- 
certifying  of  checks  by  a  national  bank 
is  unlawful,  it  does  not  estop  the  bank 
to  indemnify  itself  out  of  collaterals 
pledged  to  secure  such  overcerdfication. 
Thompson  v.  St  Nicholas  Nat  Bank 
(1888)  47  Hun,  621. 

Effect  of  violation  of  statute.— Plain- 
tiff's testator  deposited  with  a  firm  of 
brokers  certain  bouds  as  margins  for 
purchases  of  stocks,  and  the  brokers, 
without  his  knowledge,  delivered  them 
to  a  bank  under  a  standing  agreement, 
previously  made,  that,  if  the  brokers 
became  indebted  to  the  bank,  it  might 
at  any  time,  in  its  discretion,  sell  any 
collateral  held  by  it  to  secure  such 
debt.  On  the  day  of  the  pledge,  but, 
not  in  pursuance  of  any  agreement 
made  at  the  time  of  receiving  the  bonds, 
the  bank,  on  the  faith  of  the  bonds,  cer- 
tified and  subsequently  paid  certain 
checks  drawn  by  the  brokers.  The  bank 
took  the  bonds  in  good  faith,  without 
notice  of  the  testator's  title.  Held,  that 
the  bonds  were  a  valid  security  for  the 
debt  created  by  the  certified  checks, 
notwithstanding  that  the  certification 
was  in  violation  of  this  section;  and 
plaintiffs  could  not  recover  the  bonds 
without  first  paying  the  debt  Thomp- 
son V.  St  Nicholas  Nat  Bank  (1892) 
13  Sup.  Ct  66, 146  U.  S.  240,  36  L.  Ed. 
956,  affirming  (1889)  21  N.  E.  57,  113 
N.  Y.  325. 

This  section  does  not,  as  between  the 
parties,  invalidate  a  pledge  of  bonds 
made  by  the  drawer  of  such  checks  to 
secure  the  indebtedness  thereby  creat- 
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ed  from  him  to  the  bank,  when  the 
transaction  has  been  completed  by  pay- 
ment of  the  checks.     Id. 

This  section  does  not  invalidate  an 
oral  acceptance  of  a  check,  or  an  oral 
promise  to  pay  a  check,  there  being  at 
the  time  suflScient  funds  of  the  drawer 
in  possession  to  meet  it.  Merchants' 
Nat  Bank  v.  First  Nat  Bank  (1874) 
7  W.  Va.  644. 

This  section  does  not  invalidate  a 
conditional  acceptance  of  a  check  by  a 
national  bank  having  no  funds  of  the 
drawer  in  its  hands  at  the  time,  but 
engaging  to  pay  such  check  whenever 
a  draft  left  with  it  for  collection  by  the 
drawer,  and  sufficient  in  amount  for  the 
purpose,  shall  have  been  paid.    Id. 

Cited    without    definite    appiicatlon, 

Spurr  V.  U.  S.  (1898)  87  Fed.  701,  707, 
709,  31  C.  C.  A.  202  (reversed  [1899] 


19  Sup.  Ot  812,  174  17.  S.  728,  43  L. 
Ed.  1160) ;  Rieger  v.  U.  S.  (1901)  107 
Fed.  914,  916,  47  C.  O.  A.  61  (writ  of 
certiorari  denied  [1901]  21  Sup.  Ot 
928,  181  U.  S.  617,  46  L.  Ed.  1030): 
Itferchants'  Bank  of  Valdosta  v.  Baird 
(1908)  160  Fed.  642,  90  G.  G.  A.  338, 
17  Ia  R.  a.  (N.  S.)  626;  Ghicago,  St 
P.,  M.  &  O.  Ry.  CJo.  V.  U.  S.  (1908) 
162  Fed.  835.  90  O.  G.  A.  211  (certio- 
rari denied  [1909]  29  Sup.  Gt  689,  212 
U.  S.  579,  53  L.  Ed.  659) ;  Geiger  v. 
U.  S.  (1908)  162  Fed.  844,  89  G.  G. 
A.  516;  GarUsle  v.  U.  S.  (1912)  194 
Fed.  827,  114  G.  G.  A,  531;  Bowen  v. 
Needles  Nat  Bank  (G.  G.  1898)  87 
Fed.  430,  431,  441  (affirmed  [1899]  94 
Fed.  925,  36  G.  G.  A.  553);  U.  S.  v. 
KimbaU  (G.  G.  1902)  117  Fed.  156;  In 
ro  Harper  (D.  G.  1904)  133  Fed.  970 
(affirmed  [1905]  141  Fed.  626,  72  O.  G. 
A.  320). 


§  9771.  (Act  July  12,  1882,  c.  290,  §  13.)     Punishment  for  falsely 
certifying  checks,  etc. 

That  any  officer,  clerk,  or  agent  of  any  national-banking  associa- 
tion who  shall  willfully  violate  the  provisions  of  an  act  entitled  "An 
act  in  reference  to  certifying  checks  by  national  banks,"  approved 
March  third,  eighteen  hundred  and  sixty-nine,  being  section  fifty-two 
hundred  and  eight  of  the  Revised  Statutes  of  the  United  States,  or 
who  shall  resort  to  any  device,  or  receive  any  fictitious  obligation, 
direct  or  collateral,  in  order  to  evade  the  provisions  thereof,  or  who 
shall  certify  checks  before  the  amount  thereof  shall  have  been  regu- 
larly entered  to  the  credit  of  the  dealer  upon  the  books  of  the  bank- 
ing association,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  thereof  in  any  circuit  or  district  court  of  the  United 
States,  be  fined  not  more  than  five  thousand  dollars,  or  shall  be  im- 
prisoned not  more  than  five  years,  or  both,  in  the  discretion  of  the 
court.    (22  Stat.  166.) 

This  section  was  part  of  the  Gurrency  Act  of  1882,  cited  above. 
See  notes  to  section  1  of  the  act,  ante,  fi  9665. 

Notes  of  Decisions 


Creation  of  offensSd— Section  9770, 
ante,  does  not  create  any  criminal  of- 
fense, but  should  be  read  with  this  sec- 
tion. The  two  create  one  offense,  viz. 
the  certification  of  a  check  when  the 
drawer  has  not  sufficient  money  to  cov- 
er it,  or  before  the  amount  shall  have 
been  regularly  entered.  U.  S.  v.  Heinze 
(G.  G.  1908)  161  Fed.  425. 

Intent.— To  constitute  a  "willful"  vio- 
lation of  the  statute,  within  the  crim- 
inal provision,  a  wrongful  intent  is  es- 
sential, and  an  officer  of  a  national 
bank  who  certified  a  check  drawn  there- 
on, believing  in  good  faith  that  the 
drawer  had  a  sufficient  deposit  in  the 
bank,  and  having  reasonable  grounds 
for  such  relief,  could  not  be  convicted 
thereunder,  though  in  fact  the  drawer's 
account  was  at  the  time  overdrawn. 
Spurr  V.  U.  S.  (1899)  19  Sup.  Gt  812, 
174  U.  S.  728,  43  L.  Ed.  1150,  reversing 
judgment  (1898)  87  Fed.  701,  81  G.  G. 
A.  202. 

Something  more  than  a  mere  certifi- 
cation of  a  check  in  excess  of  a  de- 
posit is  necessary  to  make  the  offense 
pmtishable  under  section  10201,  post, 


and  a  wrongful  intent  is  of  the  essence, 
and  the  act  of  certification  must  be 
willful,  and  there  must  be  an  evil  de- 
sign and  a  wrongful  purpose.  Ghad- 
wick  V.  U.  S.  (1905)  141  Fed.  225,  243, 
72  G.  G.  A.  343. 

An  overdraft  on  a  national  bank  may 
be  legal  or  criminal,  according  to  the 
intent  of  the  person  committing  it,  in- 
ferred from  the  surrounding  circum- 
stances shown  by  the  evidence.  U.  S. 
V.  Heinze  (G.  G.  1908)  161  Fed.  425. 

Indictment.— The  indictment  need  not 
allege  delivery  of  the  check  by  the  bank 
after  the  certification.  Potter  v.  U.  S. 
(1894)  15  Sup.  Gt  144,  146,  155  U.  S. 
438,  39  L.  Ed.  214,  affirming  U.  S.  v. 
Potter  (G.  G.  1892)  56  Fed.  83. 

Gounts  charging  separate  conspira- 
cies with  officers  of  a  national  bank  for 
the  violation  by  such  officers  of  sec- 
tion 9770,  ante,  by  certifying  checks 
when  the  drawer  did  not  have  suffi- 
cient funds  on  deposit  to  pay  the  same, 
may  be  joined  in  the  same  indictment 
under  section  1690,  ante,  and,  unless  it 
appears  that  substantial  rights  of  the 
defendant  will  be  prejudiced  by  their 
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trial  together,  the  court  may  properly 
refuse  to  compel  the  government  to 
elect  between  them.  Ghadwick  ▼.  U. 
S.  (1905)  141  Fed.  225,  72  C.  C.  A.  343. 

While  it  is  a  settled  rule  of  crim- 
inal law  that  an  indictment  for  con- 
spiracy will  not  lie  where  a  plurality  of 
agents  is  logically  necessary  to  com- 
plete the  crime  which  it  was  the  ob- 
ject of  the  conspiracy  to  commit,  such 
rule  does  not  apply  to  an  indictment 
under  this  section  for  a  conspiracy  be- 
tween the  defendant,  who  had  no  offi* 
cial  connection  with  a  national  bank, 
and  an  officer  of  such  bank  to  cause 
a  check  of  defendant  drawn  on  the  bank 
to  be  certified  by  such  officer  when  de- 
fendant did  not  have  a  sufficient  amount 
on  deposit  to  pay  the  same.    Id. 

On  the  trial  of  an  indictment  charg- 
ing defendant  with  conspiring  with  of- 
ficers of  a  national  bank  for  the  cer- 
tification of  checks  by  such  officers 
when  the  drawer  had  no  funds  on  de- 
posit, in  violation  of  section  9770,  ante, 
it  is  not  essential  to  conviction  to  prove 
that  defendant  had  knowledge  that  such 
false  certification  was  in  violation  of 
the  statute;  the  necessaxy  criminal  in- 
'tent  being  imputed  where  it  is  shown 
that  the  parties  to  the  transaction  act- 
ed with  knowledge  of  the  facts.    Id. 

The  indictment,  in  charging  in  the 
language  of  section  9770,  ante,  that  the 
drawer  of  the  check  had  not  on  deposit, 
at  the  time  it  was  certified,  ^'an  amount 
of  money  equal  to  that  specified"  in  the 
check,  is  sufficient.  U.  S.  v.  Potter  (C. 
G.  1802)  56  Fed.  83,  judgment  reversed 
Potter  V.  U.  S.  (1894)  15  Sup.  Ct  144, 
155  U.  S.  438,  39  L.  Ed.  214. 

The  indictment  does  not  charge  two 
offenses  in  the  same  count  because  it 
alleges  therein  that  the  check  was  cer- 
tified "before  the  amount  thereof  had 
been  entered  to  the  credit  of  the  draw- 
er on  the  books  of  the  bank,"  and  also 
at  a  time  when  the  drawer  did  not 
'*have  on  deposit  an  amount  of  money 
equal  to"  the  amount  of  the  check.    Id. 

Some  counts  of  the  indictment  sim- 
ply charged  that  the  checks  were  cer- 
tified contrary  to  this  prohibition,  and 
others  that  after  certification  they  were 
authenticated  by  the  paying  teller. 
Held  that,  inasmuch  as  the  counts  al- 
lege the  certification  as  an  accomplish- 
ed act,  it  will  not  be  presumed  that  the 
authentication  was  any  essential  part 
of  it;  and  hence  it  is  not  necessary  to 
allege  the  absence  of  the  required  cred- 
it or  deposit  at  the  time  the  authen- 
tication was  made.    Id. 

Under  this  section  an  indictment 
against  the  president  for  ''aiding  and 
abetting"  the  cashier  in  certifying 
checks  under  the  prohibited  circum- 
stances cannot  be  sustained.    Id. 

Allegations  that  the  false  entries 
were  made  with  intent  "to  injure  and 
defraud  the  said  association  and  cer- 
tain persons  to  the  grand  jurors  un- 
known" are  sufficient  Id.,  following  U. 
S.  V.  Britton  (1883)  2  Sup.  Ct  512,  107 
U.  S.  655,  27  L.  Ed.  520. 

An  indictment  against  an  officer  of  a 
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national  bank,  alleging  nnlawfol  certifi- 
cation of  checks,  was  not  fatally  de- 
fective for  failure  to  set  out  totidem 
verbis  the  written  certifications,  under 
the  role  that  in  an  indictment  in  fed- 
eral courts  it  is  not  necessary  to  allege 
the  tenor  of  an  instrument,  unless  it 
touches  the  gist  of  the  crime.  U.  S. 
Y.  Heinze  (C.  C.  1908)  161  Fed.  425. 

Where  an  indictment  against  a  na- 
tional bank  officer  charged  him  per- 
sonally with  illegally  certifjring  certain 
checks,  it  was  necessary  for  the  gov- 
Ornment,  in  order  to  sustain  bdcIl 
charge,  to  prove  that  the  individuals 
who  actually  executed  the  certification 
indorsement  were  but  the  physical  in- 
struments of  tiie  defendant  and  acted 
in  accordance  with  his  orders.    Id. 

Evidenoe^-On  an  indictment  for  il- 
legally certifying  a  check  while  an  of- 
ficer of  a  bank,  defendant  can  show  a 
positive  agreement  on  the  part  of  the 
officers  of  the  bank  that  the  overdraft 
caused  by  such  certified  check  should 
be  practically  treated  as  a  loan  from 
day  to  day,  secured  by  ample  coUateral, 
and  that  before  such  certified  check  is- 
sued there  was  deposited  in  advance  an 
ample  amount  of  cash.  Potter  v.  XT. 
S.  (1894)  15  Sup.  Gt  144,  147,  156  U. 
S.  438,  39  L.  Bd.  214,  reversing  judg- 
ment U.  S.  V.  Potter  (C.  C.  1892)  56 
Fed.  83. 

Upon  the  trial  of  the  president  of  a 
national  bank  for  certifying  cheeks 
without  funds,  evidence  of  speculations 
by  the  cashier  with  funds  of  the  bank, 
with  defendant's  knowledge,  is  admis- 
sible for  its  bearing  upon  the  right  of 
the  latter  to  rely  upon  the  former's 
representations  as  to  the  state  of  the 
customer's  accounts.  Spurr  y.  U.  S. 
(1898)  87  Fed.  701,  31  O.  C.  A.  202, 
judgment  reversed  (1899)  19  Sup.  Gt 
812,  174  U.  S.  728,  43  L.  Ed.  1150. 

In  order  to  convict  a  national  bank 
officer  of  wrongfully  certifying  checks, 
it  is  not  necessary  to  show  that  he  had 
actual  knowledge  that  the  account 
against  which  the  checks  were  drawn 
was  not  sufficient;  it  is  enough  if  he 
willfully  refrained  from  investigation, 
in  order  to  avoid  knowledge.    Id. 

In  a  prosecution  against  a  national 
bank  president  for  unlawfully  certifying 
checks,  it  is  not  error  to  instruct  the 
jury  that  the  presumption  is  that  he 
had  knowledge  of  the  condition  of  the 
account  upon  which  the  checks  were 
dravm,  where  the  same  Instruction  cau- 
tions them  that  such  presumption  may 
be  rebutted  by  evidence  that  the  defend- 
ant did  not  in  fact  have  such  knowledge. 
Id. 

In  a  prosecution  for  conspiracy,  the 
alleged  purpose  of  which  was  to  pre- 
vent the  arrest  of  defendant  and  oth- 
ers for  violating  the  revenue  laws,  and 
including  the  crime  of  murder  in  ag- 
gravation thereof,  a  neighbor  of  defend- 
ant was  allowed  to  testify  that  at  the 
time  when  the  officers  attempted  de- 
fendant's arrest,  and  a  deputy  marshal 
was  killed,  defendant  bad  a  still,  whidi 
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at  one  time  was  east  of  his  house/  and 
then  on  the  west  side  thereof.  Anoth- 
er witness  testified  that  he  frequently 
visited  defendant's  house  before  the 
deputy  was  killed,  and  bought  whisky  of 
him;  that  he  let  defendant  know  he 
wanted  it,  and  would  lay  his  money 
down  in  a  certain  place,  and  after  go- 
ing back  would  find  a  bottle  of  whisky 
there  and  the  money  gone.  Deputy 
marshals  were  allowed  to  testify  that 
on  a  visit  which  they  made  to  defend- 
ant's place  a  year  or  two  before  the 
occurrence  in  question  they  found  whis- 
ky in  jugs  concealed  about  the  premises, 
and  that,  on  attempting  to  continue 
their  search  down  a  ravine  leading  from 
defendant's  house,  the  latter  and  an- 
other appeared  with  guns,  and  compel- 
led them  to  turn  back.  Held,  that  this 
evidence  was  properly  admitted  to 
prove  the  object  and  purpose  of  the 
conspiracy,  and  explain  defendant's  mo- 
tive in  entering  into  it,  and  in  resisting 
the  officers  by  firing  on  them  and  killing 
one  of  their  number.  Davis  v.  U.  S. 
(1901)  107  Fed.  753,  46  C.  C.  A,  619. 

D  of ensow—Def endant  can  show  a  pos- 
itive agreement  on  the  part  of  the  of- 
ficers of  the  bank  that  the  overdraft 
caused  by  certified  check  should  be 
practically  treated  as  a  loan  from  day 
to  day,  secured  by  ample  collateral,  and 
that  before  such  certified  check  issued 
there  was  deposited  in  advance  an  am- 
ple amount  of  cash.  Potter  v.  U.  S. 
(1804)  15  Sup.  Gt  144,  155  U.  S.  438, 


39  Ll  Ed.  214,  reversing  judgment  IT. 
S.  V.  Potter  (O.  C.  1892)  56  Fed.  83. 

Certiorari^-One  who  was  duly  ac- 
credited to  and"  received  and  recognized 
by  the  United  States  under  the  title  of 
agent  from  the  Swiss  Confederation 
was  indicted  under  the  pro^sions  of  this 
section.  Defendant  was  president  of 
a  bank  in  the  city  of  Washington.  He 
had  been,  for  many  years,  consul  gen- 
eral of  the  Swiss  Confederation,  and, 
on  February  28,  1869,  was  accredited 
their  political  agent.  He  was  request- 
ed, on  May  30,  1881,  to  resign  both 
these  positions,  by  his  own  government, 
and  his  resignation  was  accepted  on 
June  20th.  The  indictment  had  been 
found  on  June  17th.  The  records  of 
the  state  department  showed,  with  ref- 
erence to  his  relations  with  this  govern- 
ment as  political  agents,  simply  a  let- 
ter, under  date  of  March  30,  1868,  from 
him  to  secretary  of  state,  inclosing  his 
credentials,  and  soliciting  an  interview 
for  the  formal  presentation;  also  a 
letter  from  the  secretary,  granting  this 
interview,  and  a  later  one  from  anoth- 
er secretary,  informing  him  that  his 
relations  to  the  United  States-  did  not 
accord  him  the  privilege  of  the  free  en- 
try of  goods  imported  for  his  own  use. 
Held,  that  the  United  States  supreme 
court  would  not  issue  a  writ  of  cer- 
tiorari, commanding  the  supreme  court 
of  the  District  of  Columbia  to  certify 
to  it  the  indictment  and  proceedings  un- 
der it.  Bx  parte  Hitz  (1884)  111  U.  S. 
766,  4  Sup.  Ct  698,  28  L.  Bd.  592. 

§  9772.  (R.  S.  §  5209.)    Embezzlement;  penalty. 

Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  as- 
sociation, who  embezzles,  abstracts,  or  willfully  misapplies  any  of 
the  moneys,  funds,  or  credits  of  the  association;  or  who,  without 
authority  from  the  directors,  issues  or  puts  in  circulation  any  of  the 
notes  of  the  association;  or  who,  without  such  authority,  issues  or 
puts  forth  any  certificate  of  deposit,  draws  any  order  or  bill  of  ex- 
change, makes  any  acceptance,  assigns  any  note,  bond,  draft,  bill  of 
exchange,  mortgage,  judgment,  or  decree;  or  who  makes  any  false 
entry  in  any  book,  report,  or  statement  of  the  association,  with  intent, 
in  either  case,  to  injure  or  defraud  the  association  or  any  other  com- 
pany, body  politic  or  corporate,  or  any  individual  person,  or  to  de- 
ceive any  officer  of  the  association,  or  any  agent  appointed  to  exam- 
ine the  affairs  of  any  such  association;  and  every  person  who  with 
like  intent  aids  or  abets  any  officer,  clerk,  or  agent  in  any  violation 
of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  imprisoned  not  less  than  five  years  nor  more  than  ten. 

Act  June  8,  1864,  c.  106,  §  55,  13  Stat  116.  Act  April  6,  1860,  c.  11,  Id 
Stat.  7.    Act  July  8,  1870,  c.  226,  16  Stat.  195. 

This  section  was  made  applicable  to  state  banking  associations  on  their  be- 
coming members  of  the  Federal  reserve  banks,  by  the  Federal  Beeerre  Act  of 
Dec  23,  1913,  c.  6,  fi  9,  post,  ^  9792. 
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IV.  Offenses    against    state    laws 

52.  Prosecutions  in  state  courts. 

I.  PURPOSE,  CONSTRUCTION,  AND 
OPERATION 

1.  PurpoSBw— The  primary  purpose  of 
the  National  ^ank  Act  was  to  provide 
a  means  by  which  the  government  might 
carry  on  its  fiscal  operations  so  as  to 
invite  the  public  confidence  in  the  banks 
chartered  under  the  act -to  do  business, 
and  the  law  subjects  the  banks  to  reg- 
ulations, looking  to  a  safe  administra- 
tion of  business.  U.  S.  v.  Wilson  (O. 
C.  1910)  176  Fed.  806. 

2.  Construction  and  operation.— Ju- 
risdiction of  a  suit  by  a  stockholder  of 
a  national  bank  against  the  bank  and 
its  officers  and  directors,  all  of  whom 
are  residents  of  the  same  state,  to 
compel  collection  of  a  note  due  the 
bank,  and  payment  of  sums  lost  by 
reason  of  their  illegal  conduct,  is  not 
conferred  on  the  circuit  court  of  the 


United  States  by  this  section.  Whitte- 
more  v.  Amoskeag  Nat.  Bank  (1889) 
134  U.  S.  527,  10  Sup.  Ot  592,  33  Lu 
Bd.  1002. 

The  president  of  a  national  bank, 
who  has  been  appointed  by  the  share- 
holders to  close  its  affairs  in  liquida- 
tion, with  authority  to  collect  its  cred- 
its, is  an  "agent,"  within  the  proTisions 
of  this  section.  Jewett  v.  17.  S.  (C.  C 
A.  1900)  100  Fed.  832,  affirming  judg- 
ment U.  S.  V.  Jewett  (C.  C.  1897)  84 
Fed.  142. 

"Moneys,"  as  used  in  this  section,  in- 
cludes national  bank  bills.  U.  S.  y. 
Johnson  (C.  C.  1879)  Fed.  Cas.  No.  15,- 
483. 

Directors  of  a  national  bank  are  "of- 
ficers," within  the  meaning  of  this  sec- 
tion. U.  S.  V.  Means  (C.  O.  1889)  42 
Fed.  599. 

In  this  section  the  word  "moneys"  re- 
fers to  the  currency  or  circulating  me- 
dium of  the  country,  the  word  "funds,** 
refers  to  government,  state,  county, 
municipal,  or  other  bonds,  and  to  other 
forms  of  obligations  and  securities  in 
which  investments  may  be  made,  and 
the  word  "credits"  refers  to  notes  and 
bills  payable  to  the  bank,  and  to  other 
forms  of  direct  promises  to  pa.y  money 
to  it.  U.  S.  V.  Smith  (D.  C.  1907)  152 
Fed.  542. 

This  statute  is  penal,  and  must  be 
strictly  construed,  but  not  so  construed 
as  to  defeat  the  legislative  will,  though 
doubtful  words  cannot  be  extended  be- 
yond their  natural  meaning  tp  create  an 
offense  by  construction  merely.  tJ.  S. 
▼.  McClarty  (D.  C.  1911)  191  Fed.  618. 

A  schedule  on  the  back  of  a  report 
where  it  is  covered  by  the  same  affidavit 
as  the  rest  of  the  report  is  a  part  of 
the  report,  within  this  section.  Harper 
V.  U.  S.  (Ind.  T.  1907)  104  S.  W.  673. 

II.  OFFENSES 

(A)  Offenses  in  general 

3.  Nature  and  elementsw— ^The  acts 
denounced  by  this  section,  being  pun- 
ishable by  imprisonment  for  not  less 
than  five  nor  more  than  ten  years,  con- 
stitute an  infamous  crime.  Folsom  v. 
U.  S.  (1895)  16  Sup.  Ct  222,  223,  160 
U.  S.  121,  40  L.  Ed.  363. 

Gross  maladministration  and  inexcus- 
able breach  of  duty  on  the  part  of  the 
officers  of  a  national  bank  in  its  man- 
agement, however  disastrous  to  its 
stockholders,  are  not  punishable  unless 
in  violation  of  this  section.  Prettyman 
V.  U.  S.  (1910)  180  Fed.  30,  103  O.  C. 
A.  384. 

The  first  clause  of  this  section  pro- 
vides for  three  distinct  offenses:  First, 
embezzlement;  second,  abstraction; 
and,  third,  willful  misapplication.  U. 
S.  V.  Lee  (C.  C.  1882)  12  Fed.  816. 

Each  of  the  words  "embezzles,  ab- 
stracts, or  willfully  misapplies"  in  the 
section  must  be  given  effect,  and  the 
word  "misapply"  includes  acts  not  cov- 
ered by  the  words  "embezzle"  or  "ab- 
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Btract/'  and  an  officer  of  a  national 
bank,  who  causes  or  procures  the  mon- 
ey of  the  bank  to  be  misapplied  is  an 
offender.  U.  S.  v.  Fish  (C.  0.  1885) 
24  Fed.  585,  591. 

An  officer  of  a  national  bank  is  not 
guilty  of  embezzlement,  abstraction,  or 
willful  misapplication  of  its  funds  be- 
cause of  his  obtaining  money  from  the 
bank  for  his  own  use  by  means  of  over- 
drafts or  loans  by  bona  fide  arrange- 
ment with  its  authorized  officers  or 
committee,  but  he  if  only  protected  by 
such  arrangement  where  it  was  made 
by  those  representing  the  bank  in  good 
faith,  and  in  the  supposed  interest  of 
the  bank.  U.  S.  v.  Breese  (D.  O.  1904) 
131  Fed.  915,  judgment  reversed  Breese 
V.  U.  S.  (1906)  143  Fed.  250,  74  C.  0.  A. 
888. 

The  crime  of  embezzlement  by  an  of* 
fieer,  clerk,  or  agent  of  a  national  bank, 
under  this  section,  necessarily  includes 
the  offenses  of  abstraction  and  willful 
misappropriation,  but  either  of  the  lat- 
ter offenses  may  be  committed  without 
embezzlement.    Id. 

4.  —  lntent.^Under  this  section 
intent  is  an  essential  element  of  every 
offense  therein  specified,  which  must  be 
charged  in  the  indictment  and  proved. 
McKnight  V.  U.  S.  (1901)  111  Fed. 
735,  49  C.  C.  A.  594;  U.  S.  v.  Voorhees 
(C.  C.  1881)  9  Fed.  143. 

A  finding  as  to  the  intent  with  which 
false  entries  were  made  in  the  books  of 
if  national  bank  by  an  officer  of  the 
bank  may  be  based  on  legitimate  infer- 
ences from  the  facts  shown,  and  where, 
on  the  trial  of  a  defendant  for  making 
such  entries  with  intent  to  deceive  the 
bank  examiner,  it  is'  found  that  the 
entries  were  false;  that  they  were 
made,  or  caused  to  be  made,  by  defend- 
ant; and  that  their  necessary  effect 
was  to  deceive  the  bank  examiner, — it 
may  be  inferred  that  they  were  made 
with  such  intent.  Peters  v.  U.  S.  (1899) 
94  Fed.  127,  36  C.  C.  A.  105. 

On  the  trial  of  the  president  of  a  na- 
tional bank,  charged  with  having  made 
a  false  report  of  its  condition  to  the 
comptroller,  prior  reports,  attested  by 
him,  containing  false  statements,  to- 
gether with  testimony  that'  such  mis- 
statements were  called  to  bis  attention 
by  an  examiner  prior  to  his  making 
the  report  in  question,  are  admissible 
on  the  question  of  intent.  Bacon  v.  U. 
S.  (1809)  97  Fed.  35,  38  C.  C.  A.  37. 

The  words  "with  intent  in  either  case 
to  injure  or  defraud  the  association*' 
precede  the  disjunctive  clause  "or  to 
deceive  any  officers  of  the  association 
or  any  agent  appointed,"  etc..  and  the 
term  "to  deceive"  is  referable  to  the 
antecedent  "with  intent"  so  as  to  sub- 
ject any  one  who  makes  a  false  entry  to 
the  penalties  of  the  law,  provided  he 
makes  it  with  intent  either  to  injure 
or  defraud  or  to  deceive.  Billingsley 
V.  U.  S.  (1910)  178  Fed.  653, 101  C.  O. 
A.  46& 


The  intent  to  deceive  has  for  its  ob- 
ject the  deception  of  any  person  ap- 
pointed or  to  be  appointed  as  exami- 
ner.   Id. 

On  prosecution  of  cashier  held,  that 
only  intent  necessary  to  be  proven  was 
that  he  did  the  acts  complained  of  pur- 
posely and  designedly.  Pearce  v.  U.  S. 
(1912)  192  Fed.  561,  113  C.  C.  A.  33. 

On  indictment  of  a  bank  cashier  un- 
der this  section  for  embezzling  funds 
of  the  bank,  evidence  that  the  funds 
were  used  in  stock  speculations  with 
the  consent  of  the  officers  of  the  bank, 
and  for  its  benefit,  is  inadmissible  to 
disprove  the  averments  in  the  indict-  ' 
ment  that  the  acts  were  done  with  in- 
tent to  injure  and  defraud  the  bank. 
U.  S.  V.  Taintor  (€.  C.  1873)  Fed.  Gas. 
No.  16,428. 

An  indictment  under  this  section 
charging  defendant  with  drawing  bills 
of  exchange,  and  assigning  notes  with- 
out authority,  need  not  allege  an  in- 
tent to  injure  and  defraud  the  associa- 
tion. U.  S.  V.  Johnson  (C.  O.  1879) 
Fed.  Gas.  No.  15,483. 

The  intent  to  defraud  does  not  mean 
malice  or  ill  will,  but  such  intent  to  de- 
fraud as  may  be  inferred  from  the  will- 
fully and  knowingly  doing  that  which  is 
illegal,  and  which,  in  its  necessary  and 
natural  consequence,  must  injure  an- 
other. It  may  be  showB  or  conclu- 
sively presumed  from  the  doing  of  the 
wrongful,  fraudulent,  or  illegal  act.  U. 
S.  V.  Harper  (C.  0.  1887)  33  Fed.  471. 

Under  this  section  intention  to  de- 
ceive any  one  director  or  officer  is  as 
criminal  as  the  intention  to  deceive  all 
of  them.  U.  S.  v.  Means  (O.  G.  1889) 
42  Fed.  599. 

The  fact  that  the  officers  in  question 
were  not  actually  deceived  is  not  con- 
clusive proof  of  the  absence  of  intent 
to  deceive.    Id. 

If  false  entries  had  a  natural  ten- 
dency to  deceive  the  bank  officers,  the 
fact  that  defendants  deny  having  had 
any  such  actual  intent  cannot  rebut  the 
presumption  of  intent  arising  from  the 
nature  of  the  entries  themselves.     Id. 

If  there  was  a  fraudulent  understand- 
ing between  defendant  and  the  paying 
teller,  that  checks  drawn  by  defendant 
in  favor  of  a  firm  of  stockbrokers  were 
to  be  paid  out  of  funds  of  the  bank, 
when  defendant  had  no  funds  or  only 
insufficient  funds  to  his  credit,  and  that 
such  debts  were  not  to  be  charged  in 
his  account,  but  were  to  be  fraudulent- 
ly concealed  until  he  should  make  de- 
posits sufficient  to  meet  them,  defend- 
ant had  a  guilty  intent  to  injure  or 
defraud  the  bank.  U.  S.  v.  Kenney  (O. 
G.  1898)  90  Fed.  257. 

If,  at  the  time  defendant  drew  checks 
upon  a  national  bank,  be  knew  or  had 
reason  to  believe  that  they  were  to  be 
fraudulently  paid  by  the  teller  out  of 
the  funds  of  the  bank,  and  not  from 
any  funds  to  which  defendant  could 
legitimately  resort,  he  had  a  guilty  in- 
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tent;  and  it  is  immaterial  that  he  in- 
tended finally  to  recompense  the  bank, 
through  successful  operations  in  stocks 
or  otherwise.    Id. 

An  intent  to  injure  or  defraud  a  na- 
tional bank,  witliin  the  meaning  of 
tills  section  does  not  necessarily  in- 
Yolve  malice  or  ill-will  towards  the 
bank.  It  is  sufficient  that  the  unlaw- 
ful intent  is  such  as,  if  carried  into 
execution,  will  necessarily  or  natural- 
ly injure  or  defraud  the  bank.    Id. 

In  determining  defendant's  guilty  in- 
tent, the  jury  should  consider  his  re- 
lation to  the  bank  as  an  officer  and  a 
shareholder,  assistance  given  the  bank 
by  him  in  its  embarrassment  by  the 
loan  of  his  individual  money,  and 
whether  he  had  any  motive  for  making 
false  entries,  together  with  circum- 
stances that  may  have  induced  him  to 
do  BO,  such  as  an  examination  by  thtf 
officers  of  the  bank's  affairs  at  the  time 
the  entries  were  made.  U.  S.  v.  Allen 
(D.  C.  1880)  47  Fed.  096. 

A  bank  director  is  personally  liable 
on  paper  made  to  the  bank  by  a  firm 
of  which  he  is  a  member,  and,  in  mak- 
ing a  report  of  the  condition  of  the 
bank  to  the  comptroller,  the  amount  of 
such  paper  should  be  entered  und^r 
the  heading  of  "Liabilities  of  Directors 
(Individual  and  Firm)  as  Payers;" 
and,  and  in  determining  whether  the 
omission  of  such  an  item  from  this 
heading  was  made  with  intent  to  de- 
ceive, the  jury  may  consider  whether 
defendant's  action  in  this  respect  was 
caused  by  the  prior  receipt  of  a  letter 
from  the  comptroller  calling  the  at- 
tention of  the  bank  officials  to  the  ex- 
cessive amount  of  the  loans  made  to  the 
directors,  and  .dcQ^Ai^<luig  immediate  re- 
duction thereof.  U.  S.  v.  Graves  (D. 
0.  1892)  53  Fed.  634. 

On  the  trial  of  an  officer  of  a  nation- 
al bank  for  embezzlement,  abstraction, 
and  misapplication  of  funds,  under  this 
section  which  makes  an  intent  to  injure 
or  defraud  an  element  of  either  offense, 
evidence  of  other  transactions  by  de- 
fendant of  similar  character  is  admis- 
sible, but  may  be  considered  by  the  jury 
only  on  the  question  of  the  knowledge 
and  intent  of  the  accused  when  he  com- 
mitted the  acts  charged  in  the  indict- 
ment U.  S.  V.  Breese  (D.  O.  1904) 
131  Fed.  915,  judgment  reversed 
Breese  v.  U.  S.  (1906)  143  Fed.  250, 
74  C.  C.  A.  388. 

The  intent  to  injure  or  defraud  need 
not  necessarily  have  been  the  object  or 
purpose  with  which  the  act  was  done; 
but  it  is  sufficient  if  the  natural  and 
necessary  effect  of  the  act  was  to  in- 
jure or  defraud  the  bank  or  others,  and 
it  was  willfully  and  intentionally  done. 
Id. 

-  5.  Indictments— Requisites  and  suffi- 
ciency of  an  indictment  under  this  sec- 
tion considered.  U.  S.  v.  Britton 
(1883)  2  Sup.  Ot  526,  108  U.  a  192, 
27  L.  Ed.  703. 
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An  indictment  charging  that  the 
funds  alleged  to  have  been  embeazled 
were  at  the  time  in  the  possession  of 
the  defendant  as  president  and  agent, 
means  that  they  had  come  into  his 
possession  in  his  official  character,  so 
that  he  held  them  in  trust  for  the  bank, 
and  fully  and  exactly  describes  the  of- 
fense of  embezadement  under  the  act. 
But  so  far  as  the  indictment  charges 
defendant  with  a  willful  misapplication 
of  the  funds  of  the  bank,  it  is  not  nec- 
essary to  allege  that  they  had  previous- 
ly been  intrusted  to  the  defendant.  U. 
8.  V.  Northway  (1887)  7  Sup.  Gt  580. 
120  U.  S.  327,  30  Lu  Ed.  664. 

Imprisonment  in  a  state  prison  or 
penitentiary,  with  or  without  hard 
labor,  is  an  infamous  punishment;  and 
the  crime  of  embezzlement  and  making 
false  entries  by  a  president  of  a  na- 
tional bank,  being  punishable  by  such 
imprisonment,  is  an  infamous  offense, 
within  the  meaning  of  the  fifth  amend- 
ment to  the  constitution,  for  wMch  the 
accused  can  be  held  only  on  present- 
ment or  indictment  by  grand  jury.  U. 
S.  V.  De  Walt  (1888)  9  Sup.  Ct.  Ill, 
128  U.  S.  393,  32  L.  Ed.  485. 

An  indictment  for  violating  the  na- 
tional banking  laws  averred  that  the 
bank  in  question  had  been  "heretofore** 
created  and  organized  under  the  laws 
of  the  United  States.  Held  that,  even 
if  it  were  assumed  that  the  word 
should  have  been  "theretofore,"  in  or- 
der to  make  it  certain  that  the  bank 
had  been  incorporated  prior  to  the  find- 
ing of  the  indictment,  the  result  was 
only  an  imperfect  statement  of  what 
the  law  implies  to  be  true  after  verdict 
Coffin  V.  U.  S.  (1896)  162  U.  S.  664, 
16  Sup.  Ot  943,  40  L.  Ed.  1109. 

Grimes  against  the  United  States 
committed  within  the  district  of  Alas- 
ka, though  not  included  in  the  enumer- 
ation of  offenses  contained  in  the  Alas- 
kan Penal  Gode,  such  as  violations  of 
this  section,  are  governed  by  the  re- 
quirement of  Alaska  Gode  Grim.  Proc. 
fi  43,  that  the  indictment  must  charge 
but  one  crime  and  in  one  form  only, 
rather  than  by  the  provisions  of  sec- 
tion 1690,  ante,  whidi  4>ermit  the  join- 
der in  one  indictment  in  separate 
counts  of  charges  arising  out  of  the 
same  or  connected  acts  or  transactions, 
or  of  offenses  or  crimes  of  the  same 
class.  Summers  v.  U.  S.  (1913)  34 
Sup.  Ot  38.  231  U.  S.  92,  68  li.  Ed. 
137,  reversing  judgment  (1918)  202 
Fed.  457,  120  0.  O.  A.  563. 

An  indictment  under  the  national 
banking  laws,  which,  following  the 
words  of  the  statute,  charges  the  presi- 
dent of  the  bank  with  embezzling,  ab- 
stracting, and  misapplying  moneys, 
funds,  and  credits  of  the  bank  at  vari- 
ous times  need  not  specify  how  much 
was  moneys,  how  much  funds,  and  how 
much  credits.  Breese  v.  U.  S.  (1901) 
106  Fed.  680,  45  O.  O.  A.  636,  judg- 
ment reversed  (1901)  108  Fed.  804,  48 
C.  O.  A.  86. 


Ch.3) 


NATIONAL  BANKS 


§  9772 


The  indictment  averred  that  the  note 
was  dated  on  the  8th  day  of  December, 
18d4,  and  was  due  and  payable  "on  the 
nth  day  of  April,  A.  D.  18d4."  The 
proof  corresponded  with  the  indictment 
as  to  date,  but  showed  that  the  note 
was  due  on  the  11th  day  of  April,  1895. 
Held,  that  the  mistake  in  the  indict- 
ment was  one  so  obvious  that  it  could 
not  have  misled  the  accused  to  his  prej- 
udice, and  that  the  variance  was  not 
fiLtal.  The  note  not  being  the  subject- 
matter  of  the  offense,  and  the  aver- 
ment of  the  date  of  its  maturity  one 
which  was  immaterial  and  unnecessary 
to  its  identification,  the  allegation  as 
to  the  day  of  maturity  might  be  reject- 
ed as  surplusage.  Rieger  v.  U.  S. 
(1901)  107  Fed.  916,  47  C.  C.  A.  61, 
writ  of  certiorari  denied  (1901)  21 
Sup.  Ct  923,  181  U.  S.  617,  45  L.  Bd. 
1030. 

An  indictment  against  a  national 
bank  cashier  for  an  offense  against  the 
national  banking  law  was  not  defective 
for  failure  to  allege  that  the  bank  was 
doing  business  at  the  time  the  alleged 
offenses  were  committed.  Geiger  v.  U. 
S.  (1908)  162  Fed.  844,  89  O.  O.  A. 
516. 

An  indictment,  charging  that  defend- 
ant, being  then  and  there  the  cashier 
of  a  certain  ^'national  banking  associa- 
tion," to  wit,  etc.,  was  not  fatally  de- 
fective for  failure  to  allege  that  the 
national  banking  association  specified 
was  a  national  banking  association  or- 
ganized under  the  laws  of  the  United 
States.     Id. 

It  is  proper  to  join  in  a  single  count 
of  the  indictment  a  charge  of  willful 
misapplication  of  the  bank's  funds  by 
its  ofScers  and  a  charge  that  the  oth- 
er defendants  aided  and  abetted  them 
therein,  and  that  such  joinder  did  not 
render  the  indictment  demurrable  for 
duplicity.  Prettyman  v.  U.  S.  (1910) 
180  Fed.  80,  103  C.  0.  A.  384. 

An  indictment  against  a  defendant  for 
the  embezzlement  and  abstraction  of 
the  property  of  a  national  banking  as- 
sociation is  not  demurrable  because  it 
charges  the  receipt  of  the  property  by 
him  in  different  capacities,  both  as  an 
officer  and  as  an  agent  of  the  associa- 
tion. IJ.  S.  V.  Jewett  (C.  C.  1897)  84 
Fed.  142,  judgment  affirmed  Jewett  v. 
U.  S.  (O.  0.  A.  1900)  100  Fed.  832. 

Averments  in  an  indictment  that  de- 
fendant was  appointed  agent  in  liqui- 
dation for  the  association,  and  accepted 
that  office,  are  not  inconsistent  with 
further  averments  that  he  afterwards 
acted  as  president,  derk,  and  director 
of  the  association.     Id. 

An  indictment  charging  an  officer  of 
a  national  bank  with  misapplication  of 
its  funds,  or  with  making  false  entries 
in  its  books,  need  not  allege  that  the 
acts  were  done  feloniously,  where  they 
are  charged  to  have  been  done  will- 
fully and  with  intent  to  defraud  the 
bank,  and  are  auch  aa  are  made  mia- 


demeanors  by  the  statute.  IT.  S.  t. 
Eastman  (O.  O.  1904)  132  Fed.  551. 

An  indictment  under  this  section 
charging  a  defendant,  in  different 
counts,  with  offenses  against  two  dif- 
ferent national  banks,  of  each  of  which 
he  was  an  officer,  is  not  necessarily  de- 
murrable; but  the  propriety  of  such 
joinder  in  a  given  case  is  left  to  the 
discretion  of  the  court,  which  may  com- 
pel an  election  between  the  counts  or 
direct  separate  trials.    Id. 

Indictments  for  offenses  under  this 
section  were  quashed  where  it  appeared 
that  the  grand  jury  permitted  them- 
selves to  be  influenced  by  appeals  and 
arguments  of  a  zealous  advocate,  by 
hearsay  testimony,  and  by  Incompetent 
evidence,  and  appeared  to  have  reached 
their  conclusions  through  prejudice  and 
undue  zeal.  U.  S.  v.  Farrington  (D. 
C.  1881)  5  Fed.  343. 

Embezzlement,  abstraction,  and  will- 
ful misapplication  of  the  moneys,  funds, 
etc,  of  a  national  bank,  as  described 
in  this  section,  constitute  three  sepa- 
rate crimes  or  offenses,  which,  under 
section  1690,  may  be  joined  in  one  in- 
dictment, but  must  be  stated  in  sepa- 
rate counts.  U.  S.  V.  OadwaUader  (D. 
O.  1893)  59  Fed.  677. 

A  count  in  an  indictment  under  this 
section  charging  that  defendant,  as  a 
director  of  a  national  bank,  between 
certain  given  dates  abstracted  and  mis- 
applied a  stated  sum  of  the  moneys, 
funds,  and  credits  of  the  bank,  without 
further  specification,  is  insufficient,  as 
too  general  and  indefinite.  U.  S.  v. 
Martindale  (D.  G.  1903)  146  Fed.  280. 

An  indictment  is  bad  for  duplicity 
where  it  charges  the  embezzlement,  as 
well  as  the  misapplication,  of  the 
*'funds  and  credits"  of  a  national  bank 
by  defendant  as  president,  without  set- 
ting forth  any  particular  description 
of  either,  and  without  any  separate 
statement  as  to  the  amount,  either  of 
**funds"  or  of  "credits,"  so  embezzled 
or  misapplied.  U.  S.  v.  Smith  (D.  G. 
1907)  152  Fed.  542. 

An  indictment  for  conspiracy  to  com- 
mit a  crime  against  the  government, 
charging  bank  teller's  abstraction,  mis- 
application, and  embezzlement  of  its 
funds,  and  the  other  defendants  with 
having  abetted  such  acts,  was  not  bad 
for  duplicity,  since  under  Pen.  Code,  § 
332,  all  were  principals  in  the  same 
crime.  U.  S.  v.  Rogers  (D.  G.  1915) 
226  Fed.  512. 

6.  Evidence.— On  trial  of  the  presi- 
dent of  a  bank  for  conversion  of  its 
funds,  the  cashier,  who  has  testified  as 
a  witness  for  defendant,  may  be  asked, 
on  cross-examination,  whether  he  did 
not  resign  because  of  transactions  of 
the  defendant  similar  to  that  charged 
in  the  indictment.  Agnew  v.  U.  S. 
(1897)  17  Sup.  Ct  235,  165  U.  S.  36, 
41  L.  Ed.  624. 

Evidence  of  the  commercial  rating  of 
A  president  of  a  bank  at  the  time  of  an 
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alleged  conyersion  by  him  of  its  funds, 
by  purchasing  for  the  bank,  without  au- 
thority, and  having  placed  to  his  cred- 
it, worthless  bonds,  which  he  had  guar- 
anteed; and  the  testimony  of  the  cash- 
ier of  another  bank  as  to  whether,  at 
the  time  of  the  transaction,  he  consid- 
ered defendant's  guaranty  for  such  an 
amount  good,-~are  irrelevant  Agnew 
V.  U.  S.  (18»7)  17  Sup.  Ct.  235,  165  U. 
S.  36,  41  L.  Ed.  624. 

On  the  trial  of  a  defendant  upon 
charges  of  having,  while  an  officer  of  a 
national  bank,  unlawfuUy  abstracted 
money  from  such  bank,  and  having 
made  false  entries  in  reports  made  to 
the  comptroller,  evidence  that,  at  about 
the  same  time  as  the  acts  charged,  the 
defendant  made  other  reports  to  the 
comptroller,  containing  similar  false 
statements,  and  that  he  also  procured 
the  execution  by  an  irresponsible  third 
party  of  a  note  without  consideration, 
which  he  discounted  on  behalf  of  the 
bank,  and  appropriated  the  proceeds,  is 
admissible  on  the  question  of  intent,  as 
showing  that  defendant  had  acted  in 
bad  faith  towards  the  bank  in  such 
transactions,  although  such  acts  are 
not  counted  upon  in  the  indictment 
Dorsey  v.  U.  S.  (1900)  101  Fed.  746, 
41  C.  C.  A.  652,  writ  of  certiorari  de- 
nied (1900)  20  Sup.  Ct.  1030,  178  U. 
S.  613,  44  L.  Ed.  1216. 

Where  a  certificate  of  the  Comptrol- 
ler of  the  Currency  recited  that  a  cer- 
tain bank  had  complied  with  all  the  pro- 
visions of  the  act  of  July  12,  1882,  au- 
thorizing an  extension  of  the  corporate 
existence  of  such  banks,  and  declared 
that  the  bank  was  authorized  to  have 
succession  until  November  21,  1908, 
such  certificate  was  conclusive  evidence, 
in  a  prosecution  of  the  president  of  the 
bank  for  violating  the  national  bank 
act,  of  a  compliance  by  the  bank  with 
all  necessary  conditions  precedent  to 
the  extension  of  its  charter.  Clement 
V.  U.  S.  (1906)  149  Fed.  305,  79  C. 
C.  A.  243,  writ  of  certiorari  denied 
(1907)  27  Sup.  Ct  795,  206  U.  S.  562, 
51  L.  Ed.  1189. 

7.  Defenses^— The  acts  and  intent  of 
the  president  of  a  bank  in  obtaining 
money  from  it  on  worthless  securities, 
being  such  as  to  make  him  guilty  of 
embezzlement,  abstraction,  or  willful 
misapplication  of  its  funds,  it  is  imma- 
terial that  his  acts  were  permitted, 
sanctioned,  or  ratified  by  the  other  of- 
ficers of  the  bank,  with  knowledge  of 
the  facts.  Breese  v.  U.  S.  (1901)  106 
Fed.  680,  45  C.  C.  A.  535,  judgment 
reversed  (1901)  108  Fed.  804,  48  C. 
C.  A.  36. 

On  the  question  of  whether  or  not  a 
bank  president  is  guilty  of  abstracting 
or  misapplying  its  moneys,  it  Is  imma- 
terial that  he  drew  out  some  of  it  for 
his  children.    Id. 

If  it  appears  that  the  funds  of  the 
banking  association  have  been  abstract- 
ed or  willfully  misapplied  by  defendant, 
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he  la  precluded  from  denying  that  it 
was  4one  with  unlawful  intent.  U.  S. 
V.  Lee  (C.  C.  1882)  12  Fed.  816w 

An  officer  of  a  national  bank  la  not 
guilty  of  embezzlement,  abstraction,  or 
willful  misapplication  of  its  funds  be- 
cause of  his  obtaining  money  from  the 
bank  for  his  own  use  by  means  of  over- 
drafts or  loans  by  bona  fide  arrange- 
ment with  its  authorized  officers  or 
committee,  but  he  is  only  protected  by 
such  arrangement  where  it  was  made 
by  those  representing  the  bank  in  good 
faith,  and  in  the  supposed  interest  of 
the  bank.  U.  S.  v.  Breese  (IX  C.  1904) 
131  Fed.  915,  judgment  reversed  Breese 
v.  U.  S.  (1906)  143  Fed.  250,  74  C.  a 
A.  388. 

8.  Instructions^—On  the  trial  for  aid- 
ing the  president  of  a  bank  in  misapply- 
ing its  funds  and  making  false  entries 
in  its  books,  the  jury  were  charged  that 
if  the  president  did  knowingly  make,  or 
cause  to  be  made,  the  false  entries, 
they  could  not  find  defendants  guilty  as 
aiders,  unless  defendants,  with  like  in- 
tent, did  something  showing  their  con- 
sent to  and  participation  in  the  "un- 
lawful and  criminal  acts"  of  the  presi- 
dent Held  not  open  to  the  objection 
that  the  expression  "unlawful  and  crim- 
inal acts"  might  have  been  understood 
as  relating  to  unlawful  acts  of  the  pres- 
ident generally.  Coffin  v.  U.  S.  (1896) 
16  Sup.  Ct.  943,  162  U.  S.  664,  40  Jm 
Ed.  1109. 

The  evidence  showed  that  defendant, 
president  of  a  national  bank,  without 
authority  of  the  directors,  purchased 
$20,000  bonds,  of  little  value,  at  a  great 
discount,  and  had  them  placed  in  the 
assets  of  the  bank  and  to  his  credit  at 
face  value,  giving  his  written  guaranty 
for  the  principal  and  interest  which,  by 
reason  of  his  financial  condition,  was 
almost  worthless.  Held,  that  it  was  not 
error  to  refuse  to  charge  that  from 
the  guaranty,  the  jury  might  find  that 
there  was  no  intent  to  defraud  the 
bank.  Agnew  v.  U.  S.  (1897)  17  Sup. 
Ct.  235,  165  U.  S.  36,  41Ii.  Ed.  624. 

A  cnarge  to  the  effect  that  if  defend- 
ant, a  bank  president  purchased  bonds 
which  were  worthless,  or  of  but  little 
value,  placed  them  among  the  assets  of 
the  bank  at  a  greatly  exaggerated  value, 
and  had  such  exaggerated  value  placed 
to  his  own  credit,  these  facts  create  a 
presumption  of  an  intent  to  defraud  the 
bank,  which  "throws  the  burden  of 
proof  upon  the  defendant"  and  that 
evidence  to  overcome  the  presiunption 
"must  be  sufficiently  strong  to  satisfy 
you  beyond  a  reasonable  doubt  that 
there  was  no  such  guilty  intent,"  is 
not  error,  where  the  character  of  such 
evidence  and  the  nature  of  a  reason- 
able doubt  are  sufficiently  explained  in 
other  portions  of  the  charge.    Id. 

A  charge  that  if  the  defendant  "ei- 
ther embezzled  or  willfully  misapplied" 
the  funds  or  credits  of  the  bank, 
"whereby,  aa  a  necessary,  natural,  or 
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legitimate  consequence,  its  capital  was 
reduced,  or  placed  beyond  the  control 
of  the  directors,  or  its  ability  to  meet 
its  engagements  or  obligations,  or  to 
continue  its  business,  was  lessened  or 
destroyed,  the  intent  to  injure  or  de- 
fraud the  bank  may  be  presumed,"  is 
correct.    Id. 

It  is  not  reversible  error  to  refuse  to 
charge  that,  if  defendant  used  the  pro- 
ceeds of  a  check  belonging  to  the  bank, 
and  which  he  had  caused  to  be  placed 
to  his  credit,  in  the  payment  of  a  debt 
of  the  bank,  the  jury  must  find  that 
he  did  not  fraudulently  embezzle  the 
amount,  especially  where  defendant's 
explanation  of  the  transaction  is  unsat- 
isfactory.   Id. 

In  a  prosecution,  under  this  section 
against  an  officer  or  clerk  of  a  national 
bank  for  embezzlement  or  the  making  of 
false  entries,  with  intent  to  injure  or 
defraud  the  bank  or  to  deceive,  if  the 
acts  charged  are  proved  the  intent  must 
be  inferred  therefrom;  and,  while  such 
inference  or  presumption  is  not  conclu- 
sive, it  throws  the  burden  of  proof  up- 
on the  defendant,  and  the  evidence  up- 
on him  in  rebuttal  to  do  away  with  that 
presumption  of  guilty  intent  must  be 
sufficiently  strong  to  satisfy  the  jury, 
beyond  a  reasonable  doubt,  that  there 
was,  no  such  guilty  intent  in  the  trans- 
action, though,  if  the  use  of  the  words 
"beyond  a  reasonable  doubt"  was  tech- 
nically erroneous,  such  use  was  not 
prejudicial  to  the  case,  when  the  charge 
is  viewed  as  a  whole  and  in  connection 
with  the  uncontradicted  evidence  of  the 
acts  wMch  constituted  the  prima  fade 
case.  U.  S.  v.  German  (D.  C.  1902) 
U5  Fed.  987. 

• 

9.  Penaltyw— Upon  a  plea  of  guilty  to 
three  indictments  found  under  this  sec- 
tion— one  for  the  misapplication  of 
funds  of  a  national  bank  by  the  accus- 
ed while  cashier  thereof,  one  for  false 
entries  to  conceal  such  misapplication, 
and  the  third  for  making  a  false  state- 
ment with  intent  to  deceive  the  examin- 
ing officers — ^the  district  court  pro- 
nounced sentence  upon  the  accused  that 
he  be  confined  "for  the  term  of  five 
years  upon  each  of  the  three  indict- 
ments above  named,  said  terms  not  to 
run  concurrently."  Held,  that  the 
words,  "said  terms  not  to  run  concur- 
rently," are  uncertain  and  incapable  of 
application,  and  therefore  void,  and 
that  the  sentences  commenced  at  once, 
and  ran  coucurrently.  U.  S.  v.  Patter- 
son (C.  C.  1887)  29  Fed.  775. 

10.  Review*— On  application  by  the 
president  of  a  national  bank,  indicted 
for  a  violation,  as  such  president,  of 
this  section,  for  a  writ  of  certiorari  to 
bring  the  indictment  to  the  United 
States  supreme  court,  on  the  ground 
that  he  was  the  political  agent  of  a 
foreign  government,  it  appeared  that 
such  government  had  requested  his  res- 
ignation prior  to  the  finding  of  the  in- 
dictment, although  it  was  not  given  un- 
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til  subsequent  thereto,  and  that  the 
United  States  government  had  with- 
drawn from  him  the  usual  privilege  of 
diplomatic  representatives  of  free  entry 
of  goods  imported  for  his  use.  Held, 
that  the  writ,  being  discretionary  with 
the  court,  should  not  be  allowed.  Ex 
parte  Hitz  (1884)  4  Sup.  Ct  698,  111 
U.  S.  766,  28  li.  Ed.  592. 

A  judgment  of  a  federal  Circuit  Court 
holding  insufficient  on  demurrer  certain 
counts  of  an  indictment  charging  will* 
ful  misapplication  of  the  funds  of  a  na- 
tional bank,  because  the  facts  alleged 
did  not  constitute  a  crime  under  this 
section,  as  it  should  be  construed,  is 
reviewable  in  the  Supreme  Court,  as 
based  upon  the  construction  of  the  stat- 
ute upon  which  the  indictment  was 
founded.  U.  S.  v.  Heinze  (1910)  31 
Sup.  Ct.  96,  218  U.  S.  532,  54  L.  Ed. 
1139,  21  Ann.  Cas.  884. 

The  decision  of  a  federal  district 
court  quashing  as  "bad  in  law"  certain 
counts  of  an  indictment  purporting  to 
charge  violations  of  this  section  is  not 
reviewable  in  the  federal  Supreme  Court 
under  section  1704,  ante,  as  based  upon 
the  construction  of  the  statute  on 
which  the  indictment  was  founded, 
since  such  ruling  may  as  well  have  rest- 
ed upon  the  opinion  of  the  court  as  to 
the  mere  insufficiency  of  the  indictment 
U.  S.  V.  Carter  (1913)  34  Sup.  Ct  173, 
231  U.  S.  492,  58  L.  Ed.  330. 

1 1.  Effect  of  prosecution  and  convie- 

tlonw—Conviction  of  a  national  bank 
clerk  for  misappropriating  the  bank's 
funds  in  violation  of  this  section  held 
not  to  disqualify  him  to  testify  as  a 
witness.  KeUher  v.  U.  S.  (1912)  193 
Fed.  8,  114  C.  C.  A-  128. 

The  government,  prosecuting  for  em- 
bezzlement a  disbursing  officer  drawing 
checks  on  a  government  depository, 
forging  indorsements  thereon,  and  ap- 
plying proceeds  to  his  own  use,  held  not 
estopped  from  recovering  from  the  de- 
pository the  amount  paid.  National 
Bank  of  Commerce  v.  U.  S.  (1915)  224 
Fed.  679,  140  C.  C.  A.  210. 

Under  the  common  law  a  conviction 
of  embezzlement  as  described  in  this 
section  does  not  disqualify  a  witness, 
as  such  offense  is  not  embraced  with- 
in the  three  disqualifying  classes,  trea- 
son, felony,  and  the  crimen  falsi.  U. 
S.  V.  Sims  (C.  C.  1907)  161  Fed.  1008. 

(B)  Embezzlement 

12.  What  constitutes  offense.^Though 
the  president  of  a  bank,  in  appropriat- 
ing and  converting  its  funds  to  his  own 
use,  does  it  in  such  a  way  that  it  can 
be  easily  discovered,  and  he  is  liable  to 
a  civil  action,  and  does  not  abscond,  or 
otherwise  avoid  the  civil  suit,  he  may 
be  convicted  of  embezzlement  Breese 
v.  U.  S.  (1901)  106  Fed.  680,  45  C.  C. 
A.  535,  judgment  reversed  (1901)  108 
Fed.  804,  48  C.  C.  A.  36. 

Accused's  duty  was  to  take  drafts  or 
other  items  received  by  a  national  bank 
by   which  he  was  employed   from   its 
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patrons  for  collectfoD,  present  them  to 
the  drawees  or  others  liable  thereon, 
receive  the  money  due,  and  return  it 
to  the  bank.  He,  however,  reported  a 
less  amount  collected  than  he  actually 
received,  and  converted  the  diflference. 
Held,  that  in  making  the  coUectioxi  he 
acted  as  the  bank's  agent,  and  th&t  the 
money,  while  in  his  possession  and  be- 
fore it  had  been  actually  deposited  in 
the  bank,  belonged  to  it,  and  that  he 
was  therefore  properly  convicted  of 
embezzling  the  same.  Spencer  v.  U.  S. 
(1909)  169  Fed.  562,  95  C.  C.  A.  60. 

"Embezzle,"  as  used  in  this  section, 
iu  relation  to  officers  and  agents  of  na- 
tional banks,  describes  a  crime  which 
a  person  has  opportunity  to  commit  by 
reason  of  some  office  or  employment, 
and  which  is  some  breach  of  confidence 
or  trust  U.  S.  v.  Conant  (C.  O.  1879) 
Fed.  Cas.  No.  14,844. 

To  constitute  embezzlement  of  the 
funds  of  a  bank  by  its  officer,  under 
this  section,  it  must  appear  that  the 
funds  embezzled  came  lawfully  into  the 
possession  of  defendant,  and  were, 
while  so  held  by  him,  converted  to  his 
own  use,  with  intent  to  defraud  the 
bank.  But  such  possession  need  not 
be  exclusive.  It  is  sufficient  if  the  busi- 
ness or  assets  of  the  association  were 
actually  or  practically  intrusted  to  his 
care  and  management,  so  that  by  vir- 
tue of  his  office  he  had  not  merely  ac- 
cess to,  or  a  constructive  holding  of, 
such  funds,  but  such  actual  possession, 
though  concurrent  with  others,  as  en- 
abled him  to  have  and  exercise  a  con- 
trol over  them  that  would  place  him 
in  lawful  possession.  U.  S.  v.  Harper 
(C.  C.  1887)  33  Fed.  471. 

Under  an  indictment  for  embezzle- 
ment of  the  funds  of  a  bank  by  its  of- 
ficer, the  jury  need  not  find  that  the 
exact  sum  stated  in  the  indictment 
was  embezzled.  It  is  sufficient  if  de- 
fendant embezzled  any  of  the  funds  or 
assets.    Id. 

Embezzlement  of  the  kind  provided 
for  in  this  section  is  a  misdemeanor,  and 
under  the  common  law  was  merely  a 
breach  of  trust  U.  S.  v.  Sims  (C.  O. 
1907)  161  Fed.  1008. 

Embezzlement  applies  only  to  cases 
in  which  the  party  charged  occupies  a 
trust  or  fiduciary  relation  and  takes 
the  money  or  property  intrusted  to  him 
and  unlawfully  applies  the  same  to  his 
own  use,  and  may  embrace  either  mis- 
application or  abstraction.  U.  S^  v. 
Breese  (0.  C.  1909)  173  Fed.  402. 

Where  the  president  of  a  national 
bank  converts  its  funds  to  his  own  use, 
he  is  guilty  of  embezzlement,  under 
this  section,  unless  he  show  authority 
for  so  doing.  In  re  Van  Campen  (D. 
C.  1868)  Fed.  Cas.  No.  16,835. 

The  crime  of  embezzlement  from  a 
national  bank  by  an  officer,  derk,  or 
agent,  within  this  section,  involves  two 
general  elements:  First,  a  breach  of 
trust  or  duty  with  respect  to  the  mon- 
eys, funds,  or  credits  of  the  bank  em- 
bezzled, which  must  have  been  lawful- 

(11938) 


ly  in  the  custody  or  possession  of  the 
accused  by  virtue  of  his  office  or  em- 
ployment, although  such  possession 
need  not  have  been  exclusive  of  that  of 
other  officers,  clerks,  or  agents;  and, 
second,  the  wrongful  appropriation  of 
such  moneys,  funds,  or  credits  to  his 
own  use,  with  intent  to  injure  or  de- 
fraud the  association  or  others.  U.  S. 
V.  Breese  (D.  0.  1904)  131  Fed.  915, 
judgment  reversed  Breese  v.  U.  S. 
(1906)  143  Fed.  250,  74  C.  0.  A.  38a 

13.  Jurisdiotiond— The  United  States 
circuit  court  has  exclusive  jurisdiction 
of  the  prosecution  of  an  officer  of  a  na- 
tional bank  for  embezzling  the  funds  of 
such  bank.  U.  S.  y.  Bnskey  (G.  G. 
1889)  38  Fed.  99. 

14.  I  ndictment.^An  indictment  under 
this  section  charging  defendant  with 
committing  the  offense  of  embezzlement 
as  "president  and  agent"  of  the  bank 
is  sufficient  U.  S.  v.  Northway  (1887) 
7  Sup.  Ct  580,  581,  120  U.  S.  327,  30 
Ll  Ed.  664. 

Under  this  section  an  indictment  is 
sufficient  which  avers  that  defendant 
was  president  of  a  national  bank,  and 
by  virtue  of  his  office  took  possession 
of  certain  bonds  described  belonging  to 
the  bank,  and  with  intent  to  defrand 
the  bank  embezzled  the  bonds  and  con- 
verted them  to  his  own  use.  Clas^sen 
Y.  U.  S.  (1891)  12  Sup.  Ct  169,  170, 
142  U.  S.  140,  35  L.  Ed.  966. 

In  an  indictment  against  an  officer  of 
a  national  bank  for  embezzlement,  un- 
der this  section,  an  averment  that  the 
money  embezzled  was  lawful  legal  ten- 
der money  of  the  United  States  is  sur- 
plusage, and  need  not  be  proved.  Por- 
ter V.  U.  S.  (1898)  91  Fed.  494,  33  C. 
C.  A.  652. 

Where  the  facts  averred  in  an  in- 
dictment against  an  officer  of  a  national 
bank  for  embezzlement  show  that  de- 
fendant wrongfully  used  the  bank's 
money  in  his  care  and  under  his  con- 
trol for  the  purpose  of  bribing  certain 
city  officials  in  his  own  interest,  it  snf- 
fidently  avers  an  appropriation  to  his 
own  use,  and  is  not  vitiated  by  further 
averments  that  there  was  an  intent  to 
wrongfully  convert  the  money  to  the 
use  of  such  officials,  and  that  it  was 
so  converted.  McKnight  v.  U.  S.  (1899) 
97  Fed.  208,  38  O.  C.  A.  115. 

Where  a  count  in  an  indictment 
charged  two  offenses  included  in  this 
section,  it  was  held  on  appeal  in  a  ha- 
beas corpus  case  that  if  the  charge  for 
abstracting  funds  be  regarded  as  sur- 
plusage, the  indictment  was  probably 
sufficient  as  one  for  embezzlement. 
Hopkins  v.  McGlaughry  (1913)  209  Fed. 
821,  822,  126  G.  G.  A.  545. 

An  indictment  of  the  president  of  a 
national  bank  for  embezzling  its  mon- 
eys must  show  that  the  moneys  were 
lawfully  intrusted  to  his  possession.'  U. 
S.  V.  Johnson  (G.  G.  1879)  Fed.  Ois. 
No.  15,483. 

An  indictment  under  this  section  for 
embezzlement  which  charges  that  de- 
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fendant  did  have  and  receive  "certain 
of  the  moneys  and  funds  of  said  na- 
tional banking  association  of  the 
amount  and  value  of  $5J23.03/'  is  de- 
fective in  not  stating  what  the  proper- 
ty was  which  defendant  is  accused  of 
misappropriating,  the  word  "funds"  in- 
cluding several  species  of  property.  U. 
S.  V.  Oreve  (D.  C.  1804)  65  Fed.  48a 

15.  EvidenoBw— In  a  prosecution  of  a 
bank  teller  for  embezzling  the  bank's 
funds,  in  violation  of  this  section,  evi- 
dence as  to  how  the  accused  conducted 
himself  in  the  performance  of  his  duly 
as  teller  is  competent    Tyler  v.  U.  8. 

(1901)  106  Fed.  137,  46  C.  C.  A.  247. 
An  averment,  in  an  indictment  charg- 
ing an  officer  of  a  national  bank  with 
embezzlement  by  paying  out  money  on 
a  note  which  he  knew  to  be  worthless, 
with  intent  to  injure  and  defraud  the 
bank,  that  the  transaction  was  with- 
out the  knowledge  or  consent  of  the  di- 
rectors or  the  discount  committee,  need 
not  be  spec^cally  proved,  where  the 
transaction  which  the  evidence  tends  to 
prove  was  one  to  which  it  cannot  be 
presumed  the  directors  or  committee 
would  consent;  but  in  such  case,  if 
consent  is  relied  on,  it  must  be  proved 
as  matter  of  defense,  and  by  evidence 
showing  that  it  was  given  in  good  faith' 
and  with  knowledge  of  the  facts.  Mc- 
Knight  V.  U.  S.  (1902)  115  Fed.  972, 
54  C.  G.  A.  858. 

Evidence  considered,  and  held  suffi- 
cient, when  considered  in  connection 
with  defendant's  confession,  made  to 
different  persons,  to  sustain  a  verdict 
finding  him  guilty  of  embezzlement  of 
the  funds  of  a  national  bank  of  which 
he  was  paying  teller.    Flower  v.  U.  S. 

(1902)  116  Fed.  241,  53  C.  C.  A-  271. 
An  entry  in  a  book  identified  as  the 

minute  book  of  a  national  bank,  show- 
ing the  election  of  defendant  as  a  di- 
rector and  as  president  of  the  bank,  to- 
gether with  evidence  that  he  acted  aa 
such,  is  sufficient,  prima  fade,  to  sup- 
port an  averment  that  he  was  president 
of  the  bank  in  an  indictment  charging 
him  with  embezzlement  as  such  officer. 
McKnight  v.  U.  S.  (1903)  122  Fed.  926, 
61  0.  C.  A.  112. 

On  the  preliminary  examination  of 
the  accused,  charged  with  embezzle- 
ment, evidence  of  the  actual  existence 
of  a  certain  national  bank,  and  of  acts 
done  by  the  accused  as  president  there- 
of, is  sufficient  evidence  of  the  legal  in- 
corporation of  the  bank,  and  of  the 
connection  of  the  accused  with  it  In 
re  Van  Gampen  (D.  G.  1868)  Fed.  Gas. 
No.  16,835. 

16.  lnttrttotlons.^Where  the  court, 
in  a  prosecution  under  this  section  for 
embezzlement  by  an  officer  of  a  national 
bank,  refused  to  charge,  as  requested, 
that  the  defendant  could  not  be  convict- 
ed unless  the  jury  found  that  the  acta 
of  embezzlement  were  committed  with 
intent  to  injure  or  defraud  the  bank,  as 
charged  in  the  indictment,  but  charged 

that  the  averment  of  such  intent  was 


surplusage,  such  action  was  reversible' 
error,  notwithstanding  it  defined  embez- 
zlement in  the  charge  as  the  fraudu- 
lent appropriation  by  defendant  of  the 
funds  of  the  bank  to  his  own  use.  Mc- 
Knight V.  U.  S.  (1901)  111  Fed.  735, 
49  G.  G.  A.  594. 

*  Under  an  indictment  charging  an  offi- 
cer of  &  national  bank  with  embezzle* 
ment  of  its  funds  by  causing  money  of 
the  bank  to  be  paid  to  persons  known 
by  him  to  be  insolvent,  for  the  purpose 
of  bribery,  and  with  intent  to  defraud 
the  bank,— such  payment  being  made 
under  the  guise  of  a  loan,  for  which 
such  persons  executed  their  note  to  the 
bank, — the  insolvency  of  such  persons 
is  an  important  consideration,  going  to 
the  question  of  intent;  and  an  instruc- 
tion which,  in  effect,  tells  the  jury  that 
the  question  of  their  insolvency  may  be 
ignored,  is  misleading.  McKnight  v.  U. 
S.  (1902)  115  Fed.  972,  54  G.  G.  A. 
358. 

Gharge  to  grand  jury  on  the  law  of 
embezzlement  by  officers  of  nati<xial 
banks.  Gharge  to  Grand  Jury  (G.  G. 
1867)  Fed.  Gas.  No.  18,246. 

(€)  AhBtradUm 

17.  What     constitutes     offonssw— To 

constitute  the  crime  of  willfully  ab- 
stracting the  funds  of  a  national  bank 
by  its  officer,  defined  in  this  section,  it 
must  appear  that  the  funds  were  with- 
drawn by  the  accused  without  the 
knowledge  or  consent  of  the  associa- 
tion, and  converted  to  the  use  and  ben- 
efit of  defendant  or  some  one  other 
than  the  association,  with  the  intent  to 
injure  and  defraud  the  association.  No 
previous  lawful  possession  of  the  funds 
is  necessary,  nor  is  it  material  by  what 
means  the  abstraction  is  effected.  It 
may  be  done  by  one  act  or  series  of 
acts,  or  by  fraudulent  schemes  under 
the  color  of  loans,  discounts,  checks,  or 
entries.  U.  S.  v.  Harper  (G.  G.  1887) 
83  Fed.  471. 

To  abstract  money  from  a  national 
bank  means  to  take  from  or  withdraw 
the  money  from  the  possession  and  con- 
trol of  the  bank,  and  to  constitute  the 
offense  of  abstracting  it  must  be  done 
without  the  knowledge  and  <;onsent  of 
the  bank  and  with  intent  to  injure  and 
defraud  it  or  some  other  company  or 
person,  and  abstracting  the  funds  may 
be  done  by  one  act  or  a  succession  of 
acts,  and  may  be  done  under  the  color 
of  loans,  discounts,  or  checks.  U.  S. 
V.  Breese  (G.  G.  1909)  173  Fed.  402. 

Abstraction,  under  this  section,  is  the 
act  of  one  who,  being  an  officer,  clerk, 
or  agent  of  a  national  banking  associa- 
tion, wrongfully  takes  or  withdraws 
from  it  any  of  its  moneys,  funds,  or 
credits,  with  intent  to  injure  or  de- 
fraud it,  or  some  other  person  or  com- 
pany, and,  without  its  knowledge  and 
consent,  or  that  of  its  board  of  direc- 
tors, converts  them  to  the  use  of  him- 
self, or  of  some  person  or  company 
other  than  the  bank.    No  previous  law- 
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ful  possession  is  necessary  to  constitute 
the  crime,  nor  does  it  matter  in  what 
manner  it  is  accomplished.  U.  S.  ▼. 
Breese  (D.  O.  1904)  131  Fed.  915, 
judgment  reversed  Breese  y.  U.  S. 
(1906)  143  Fed.  250,  74  C.  C.  A.  388. 

18.  indictments— The  offense  of  ab- 
stracting the  funds  of  a  bank  under 
this  section  is  not  so  equivalent  to  lar- 
ceny that  an  indictment  for  astracting 
must  describe  the  offense  by  words 
used  to  describe  larceny.  U.  S.  ▼. 
Northway  (1887)  7  Sup.  Ot  580,  581, 
120  U.  S.  327,  30  L.  Ed.  664. 

An  averment  in  an  indictment  against 
an  officer  and  agent  of  a  national  bank- 
ing association  that  the  defendant  "did 
steal,  abstract,  take,  and  carry  away" 
property  of  the  association,  does  not 
charge  two  offenses.  U.  S.  v.  Jewett 
(O.  C.  1897)  84  Fed.  142,  judgment  af- 
firmed Jewett  ▼.  U.  S.  (O.  C.  A,  1900) 
100  Fed.  832. 

19.  Evid»noe.^The  conviction  of  a 
defendant  charged  with  having,  as  a 
director  and  agent  of  a  national  bank, 
unlawfully  abstracted  money  of  the 
bank,  is  sufficiently  supported  by  evi- 
dence which  warranted  a  finding  that 
defendant  procured  the  making  of  two 
notes,  for  $4,500,  by  an  employ^  who 
was  wholly  irresponsible,  without  con- 
sideration, and,  having  access  to  the 
funds  and  books  of  the  bank,  appropri- 
ated that  sum  of  the  bank's  money  to 
his  own  use,  leaving  the  notes  in  ex- 
change therefor.  Dorsey  v.  U.  S. 
(3900)  101  Fed.  746,  41  C.  O.  A.  652, 
writ  of  certiorari  denied  (1900)  20  ^p. 
Ct  1030,  178  U.  S.  613,  44  L.  Ed,  1216. 

(D)  WUlful  misapplication 

20.  Wfhat     constitutes     offense^— To 

constitute  a  "willful  misapplication"  of 
the  funds  of  a  national  bank  by  an  of- 
ficer or  agent  thereof,  there  must  be  a 
conversion  to  his  own  use,  or  to  the 
use  of  some  one  else.  The  offense  is 
not  committed  where  the  president  of  a 
bank  uses  its  funds  to  purchase  shares 
of  its  stock,  and  holds  them  in  trust 
for  it,  though  such  a  purchase  of  its 
own  stock,  except  to  secure  a  debt  due, 
is  forbidden  by  law.  U.  S.  v.  Britton 
(1883)  2  ^up.  Ct.  512,  107  U.  S.  655, 
27  L.  Ed.  520;  Id.  (1883)  2  Sup.  Ot 
525,  108  U.  S.  192,  27  L.  Ed.  703; 
Steinman  v.  U.  S.  (1911)  185  Fed.  47, 
107  C.  O.  A.  151. 

Where  an  officer  of  a  banking  associ* 
ation,  being  insolvent,  submits  his  own 
note,  with  an  insolvent  indorser  as  se- 
curity, to  the  board  of  directors  for 
discount,  and  they  knowing  the  facts, 
order  it  to  be  discounted,  the  use  by 
the  officer  of  the  proceeds  of  the  dis- 
count for  his  own  purposes  will  not  be 
a  willful  misapplication  of  the  funds 
of  the  bank,  and  subject  him  to  a  crim- 
inal prosecution.  U.  S.  v.  Britton 
(1883)  108  U.  S.  193,  2  Sup.  Ct  526, 
27  L.  Ed.  701. 

The  procuring  of  a  dividend  by  an 
association  when  there  are  no  net  prof- 
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its  to  pay  it  is  not  a  willful  misapplica- 
tion of  moneys  and  funds  under  this 
section.  U.  S.  v.  Britton  (1883)  2  Sup. 
Ct  531,  535,  108  U.  S.  199,  27  L.  Ed. 
698. 

The  mere  fact  of  payment  by  the  of- 
ficers of  a  national  bank  of  a  check 
which  creates  an  overdraft  does  not 
necessarily  constitute  a  fraudulent  mis- 
application of  the  funds  of  the  bank. 
Dow  V.  U.  S.  (1897)  82  Fed.  904,  27 
C.  C.  A.  140. 

To  constitute  a  misapplication  of  the 
funds  of  a  bank,  it  is  necessary  that 
some  portion  thereof  shall  be  with- 
drawn from  its  possession  or  control, 
or  that  some  conversion  be  made,  so 
as  to  deprive  t^e  bank  of  the  benefit 
thereof.  Mere  renewal  of  notes  al- 
ready in  the  bank's  possession  does  not, 
of  itself,  constitute  a  misapplication  of 
funds.  Mohrenstecher  ▼.  Westervelt 
(1898)  87  Fed.  157,  30  O.  C.  A.  584. 

The  misapplication  of  the  assets  of 
a  national  bank,  in  process  of  liquida- 
tion, by  an  agent  appointed  to  close  its 
affairs,  is  an  offense  within  the  provi- 
sions of  this  section.  Jewett  t.  U.  Sw 
(C.  C.  A.  1900)  100  Fed.  832,  affirm- 
infiT  judgment  IJ.  S.  v.  Jewett  (C.  G. 
1897)  84  Fed.  142. 

To  constitute  the  offense  of  willful 
misapplication  of  the  funds  of  a  na- 
tional bank,  under  this  section,  it  is 
not  essential  that  the  money  should  be 
actually  withdrawn  from  the  bank,  but 
the  offense  may  be  consummated  by^ 
giving  fraudulent  credits,  and  the 
transfer  of  the  same  in  the  usual  way 
by  means  of  checks.  An  indictment  for 
such  offense,  alleged  to  have  been  com- 
mitted by  discounting  a  certain  note,  is 
sustained  by  proof  that  defendant,  as 
president  of  the  bank,  without  the 
knowledge  or  consent  of  the  directors 
discounted  such  note,  which  he  knew  to 
be  worthless  and  insufficientiy  secured, 
crediting  the  proceeds  on  the  books  of 
the  bank  to  the  maker,  subject  to  his 
check;  that  the  maker  drew  a  che<± 
for  the  amount  in.  favor  of  a  third  per- 
son, who  indorsed  the  same  to  defend- 
ant; and  that  defendant  by  means  of 
such  check  paid  a  note  held  by  the  bank 
for  which  he  was  himself  liable.  Rieger 
v.  U.  S.  (1901)  107  Fed.  916,  47  C.  C. 
A.  61,  writ  of  certiorari  denied  (1901) 
21  Sup.  Ct  923,  181  U.  S.  617,  45  U 
Ed.  1030. 

The  discounting  by  the  president  of  a 
national  bank  with  the  funds  of  the 
bank  of  commercial  paper  known  by 
him  to  be  worthless  or  fictitious,  for 
the  benefit  of  an  insolvent  corporation 
of  which  he  is  an  officer,  and  with  in- 
tent to  injure  and  defraud  the  bank, 
is  a  willful  misapplication  of  its  funds, 
constituting  a  criminal  offense  under 
this  section.  Flickinger  v.  U.  S.  (1906) 
150  Fed.  1,  79  C.  C.  A.  515,  writ  of 
certiorari  denied  (1907)  27  Sup.  Ot 
786,  204  U.  S.  671,  51  L.  Ed.  673. 

Where  a  customer  of  a  national  bank- 
ing association,  whose  note  to  the  bank 
was  about  to  mature,  delivered  s  check 
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to  the  bank  to  pay  the  note  when  due, 
and,  the  check  coming  into  the  hands 
of  defendant  as  cashier  of  the  bank,  he 
cashed  it  and  converted  the  proceeds, 
the  loss  was  that  of  the  bank,  and  de- 
fendant's offense  a  willful  misapplica- 
tion and  abstraction  of  the  bank's  funds 
and  credits,  and  not  a  mere  breach  of 
trust  Geiger  v.  U.  S.  (1908)  162  Fed. 
844,  89  C.  C.  A.  516. 

"Willful  misappUcation*'  of  the  funds 
of  a  national  bank,  in  order  to  consti- 
tute an  offense  denounced  by  this  sec- 
tion, must  be  a  willful  misapplication 
for  the  use  or  benefit  of  accused,  or  of 
some  person  or  company  other  than 
the  banking  association,  with  intent  to 
injure  and  defraud  the  association,  or 
some  other  body  corporate  or  natural 
person,  being  entirely  different  from 
acts  constituting  an  official  maladminis- 
tration, subjecting  the  bank  to  a  for- 
feiture of  its  charter,  as  provided  by 
section  5239  (page  3515).  U.  S.  v. 
Steinman  (1909)  172  Fed.  913,  97  0.  O. 
A.  271. 

An  unintentional  overdraft  by  a  de- 
positor in  good  standing  and  possessing 
ample  means  to  pay,  or  an  overdraft  to 
be  paid  pursuant  to  a  prior  agreement 
resting  on  abundant  credit,  does  not 
constitute  a  willful  misapplication  of 
national  bank's  funds,  in  violation  of 
this  section.     Id. 

For  an  officer  of  a  national  bank  who 
is  also  a  promoter  of  various  enterpris- 
es to  obtain  the  funds  of  the  bank  on 
the  security  of  unmarketable  bonds  of 
his  own  enterprises,  at  the  risk  of  the 
interest  of  the  bank,  is  a  misapplica- 
tion of  the  funds  which  cannot  be  cover- 
ed up  by  entering  the  transactions  on 
the  books  as  loans  and  investments. 
Walsh  V.  U.  S.  (1909)  174  Fed.  615, 
98  C.  C.  A.  461,  writ  of  certiorari  de- 
nied (1910)  30  Sup.  Ct.  409,  215  U.  S. 
609,  54  L.  Ed.  347. 

Where,  in  a  prosecution  of  the  vice 
president  of  a  bank  for  alleged  misap- 
propriation of  the  bank's  funds  in  the 
payment  of  overdrafts  by  the  bank's 
cashier,  there  was  no  evidence  that  the 
checks  representing  the  overdrafts 
were  paid  with  the  knowledge  or  under 
the  directions  of  the  vice  president, 
the  offense  as  to  him  was  not  proved, 
nnder  the  rule  that  to  constitute  a  will- 
ful misappropriation  of  a  national 
bank's  funds  there  must  in  fact  be  an 
unlawful  application  by  the  person 
charged,  with  intent  to  injure  and  de- 
fraud the  bank.  Prettyman  v.  U.  S. 
(1910)  180  Fed.  30.  103  C.  C.  A.  384. 

Accused,  who  was  president  of  a  na- 
tional bank,  having  overdrawn  his  ac- 
count $18,303.80,  executed  his  note  to 
the  bank  for  $20,000,  secured  by  cer- 
tain corporate  stock,  the  proceeds  of 
the  note  being  used  to  cancel  the  over- 
draft, and  the  balance  was  credited  to 
his  account,  subject  to  check.  The  note 
not  having  been  paid,  the  collateral  was 
sold  for  $5,000  cash,  which  paid  the 
$1,146  additional  advancement  and  $3,- 


80a  on  the  overdraft  Held,  that  the 
execution  of  the  note  was  a  benefit  and 
not  a  loss  to  the  bank,  and  that  accused 
by  that  transaction  was  not  guilty  of 
*  misapplying  the  bank's  funds,  in  viola- 
tion of  this  section.  Adler  v.  U.  S. 
(1910)  182  Fed.  464,  104  G.  C.  A.  608. 

Mere  renewal  of  a  note  by  the  officers 
of  a  national  bank  to  cover  a  loan  not 
sufficiently  secured  did  not  constitute 
a  misapplication  of  the  bank's  funds,  in 
violation  of  this  section,  because  the 
transaction  was  accomplished  in  the 
form  of  a  discount  of  the  renewal  note, 
by  placing  the  proceeds  to  the  custom- 
er's credit  and  receiving  from  him^  a 
check  against  the  fund  for  an  amount 
sufficient  to  pay  the  old  note,  without 
the  bank  parting  with  any  money.    Id. 

It  was  the  intention  of  congress  to 
make  criminal  the  misapplication  and 
conversion  of  the  funds  of  national 
banking  associations,  without  regard  to 
whether  or  not  the  party  so  misap- 
plying received  any  of  the  funds  or  oth- 
er advantage,  directly  or  indirectly.  U. 
S.  V.  Lee  (C.  C.  1882)  12  Fed.  816. 

Where  an  officer  of  a  national  bank, 
with  an  intent  to  defraud  the  bank,  al- 
lows a  firm  of  which  he  is  a  member  to 
overdraw  its  account,  he  is  guilty  of  a 
misapplication  of  the  moneys  of  the 
bank,  within  the  meaning  of  this  sec- 
tion. U.  S.  V.  Fish  (O.  O.  1885)  24 
Fed.  585. 

The  misappropriation  of  the  funds  of 
a  national  bank  by  an  officer  in  the  hon- 
est exercise  of  official  discretion,  in 
good  faith,  without  fraud,  for  the  ad- 
vantage, or  supposed  advantage,  of  the 
bank,  is  not  punishable;  but  if  offitial 
action  be  taken,  not  in  the  honest  exer- 
cise of  discretioh,  in  bad  faith,  for  per- 
sonal advantage,  and  with  fraudulent 
intent,  it  is  punishable.     Id. 

It  is  not  necessary  to  show  that  the 
officer  personally  took  any  money  from 
the  bank,  or  was  personally  present 
when  any  other  person  took  away  mon- 
ey, to  render  him  criminally  liable.    Id. 

So  far  as  the  question  of  guilt  or  in- 
nocence of  an  officer  under  the  statute 
is  concerned,  there  is  no  distinction  be- 
tween a  loan  in  bad  faith  for  the  pur- 
pose of  defrauding  the  bank,  and  an 
application  of  money  with  like  intent  in 
a  form  other  than  a  loan.    Id. 

A  known  abuse  by  an  officer  of  dis- 
cretionary power  in  making  a  series  of 
loans  which  it  is  known  the  directors 
would  not  sanction  will  constitute  a 
criminal  misapplication  of  funds  of  the 
bank,  if  done  in  bad  faith,  for  private 
gain,  and- not  in  the  exercise  of  honest 
judgment    Id. 

A  director  of  a  national  bank,  who, 
knowing  that  he  has  no  money  to  his 
credit  in  the  bank,  and  no  right  to  draw 
money  therefrom,  obtains  money  from 
the  bank  to  which  he  has  no  right,  by 
means  of  an  overdraft  made  with  in- 
tent to  defraud,  and  converts  the  same 
to  his  own  use  in  fraud  of  the  bank,  is 
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guilty  of  a  misapplicatioD  of  the  funds 
of  the  bank.  U.  S.  v.  Warner  (C.  C. 
188^  28  Fed.  616. 

To  constitute  willful  and  criminal 
misapplication  of  the  funds  of  a  nation- 
al bank  by  its  officers,  under  this  sec- 
tion, the  accused  need  not  have  been 
previously  in  actual  possession  of  such 
funds  by  virtue  of  any  trust,  duty,  or 
employment,  nor  have  derived  any  per- 
sonal benefit  from  the  transaction.  It 
is  enough  if  the  misapplication  is  made 
by  him,  or  under  his  direction,  for  his 
benefit  or  that  of  some  one  other  than 
the  association,  with  the  intent  to  in- 
jure or  defraud  the  association.  U.  S. 
v.  Harper  (C.  C.  1887)  33  Fed.  471. 

Directors  or  the  managing  committee 
of  a  national^  bank  may,  in  the  honest 
exercise  of  official  discretion,  make 
loans  or  discounts  for  the  actual  or 
supposed  benefit  of  the  association,  and, 
although  the  transaction  be  injudicious, 
and  actually  result  in  loss  to  the  bank, 
there  is  no  criminal  liability  so  long 
as  their  acts  are  not  in  bad  faith,  for 
personal  gain  or  private  advantage.  Id. 
An  overdraft  on  a  national  bank  may 
be  legal  or  criminal,  according  to  the 
intent  of  the  person  committing  it,  in- 
ferred from  the  surrounding  circum- 
stances shown  by  the  evidence.  U.  S.  v. 
Heinze  (C.  C.  1908)  161  Fed.  425. 

In  order  that  there  shall  be  a  crim- 
inal misapplication  of  the  moneys, 
funds,  or  credits  of  a  national  banking 
association  by  its  ofScers,  in  violation 
of  this  section,  there  must  be  a  con- 
version of  the  moneys,  funds,  or  credits 
of  the  association  by  the  accused,  ei- 
ther for  his  own  use  or  that  of  some 
person  other  than  the  injured  bank.  U. 
S.  V.  Morse  (O.  C.  1908)  161  Fed.  429. 
The  act  of  borrowing  from  a  national 
bank  more  than  one- tenth  of  its  cap- 
ital actually  paid  in  and  unimpaired  or 
the  act  of  borrowing  on  the  security 
9f  the  capital  stock  unless  on  a  debt 
previously  contracted  in  good  faith  is 
not  criminal  under  this  section,  unless 
either  act  involves  a  misapplication  of 
the  funds  of  the  bank  to  the  use  of 
the  person  violating  the  law  and  with 
intent  to  injure  and  defraud  the  bank. 
U.  S.  V.  Breese  (C.  C.  1909)  173  Fed. 
402. 

Willful  misapplication  is  an  essential 
of  the  crime,  and  there  is  no  method  of 
committing  the  crime  without  convert- 
ing the  money,  funds,  or  credit  of  the 
bank.  U.  S.  v.  Heinze  (C.  0.  1909)  183 
Fed.  907. 

Funds  of  a  national  bank  arc  not  mis- 
applied by  an  officer  for  the  purpose  of 
constituting  a  criminal  offense,  under 
this  section  merely  by  >  the  drawing  of 
a  draft  on  a  fund  on  deposit  in  another 
bonk,  or  by  entering  a  credit  to  a  de- 
positor on  the  books;  but  it  is  neces- 
sary that  the  fund  should  have  been 
actually  withdrawn  or  converted  in 
some  form,  so  that  it  is  lost  to  the  bank, 
and  such  loss  must  be  avecred  in  an 
indictment  for  the  offense,  and  the  facts 
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set  out  showing  it  to  have  been  unlaw- 
ful. U.  S.  V.  Martindale  (D.  O.  1903) 
146  Fed.  280. 

Willful  misapplication  of  the  moneys, 
funds,  or  credits  of  a  national  bank, 
within  this  section,  consists  in  their 
misapplication  by  an  officer,  clerk,  or 
agent  of  the  bank,  made  willfully  and 
wrongfully,  and  with  intent  to  injure  or 
defraud  the  association  or  some  other 
person  or  company,  and  their  conver- 
sion to  his  own  use  or  to  the  use  of 
some  one  other  than  the  bank.  No  pre- 
vious lawful  possession  is  necessary  to 
constitute  the  crime.  U.  S.  ▼.  Breese 
(D.  C.  1904)  131  Fed.  915.  judgment 
reversed  Breese  v.  U.  S.  (1906)  143 
Fed.  250,  74  C.  C.  A.  383. 

An    indictment    under    this     section 
charging    the    defendant,    as    president 
and  director,  with  having  willfully  mis- 
applied certain  credits  of  the  bank,  "by 
procuring  the  authority  of  the  board  of 
directors    •    ♦    ♦    to  an  acceptance  of 
an  assignment'*  of  an  interest  in  a  part- 
nership in  satisfaction  of  an  indebted- 
ness due  the '  bank,  and  charging  the 
amount  of  such  indebtedness  to  the  ac- 
count of  stocks  and  bonds,  knowing  that 
the  assignor  had  in  fact  no  interest  in 
such  partnership,  does  not  state  an  of- 
fense under  the  statute,  since  what  was 
done  appears  to  have  been  by  author- 
ity of  the  board  of  directors,  and  the 
facts  set  out  do  not  show  a  misapplica- 
tion of  credits  by  defendant,  nor  is  it 
averred   that  such   misapplication  was 
made  to  his  own  use,  benefit,  or  gain, 
nor  to  that  of  any  person  other  than 
the  bank.    U,  S.  v.  Smith  (D.  C.  1907) 
152  Fed.  542. 

The  fact  alone  that  an  officer  of  a 
national  bank  causes  it  to  pay  over- 
drafts, drawn  by  himself  or  other  cus- 
tomers of  the  bank,  or  makes  a  loan 
without  security,  does  not  constitute 
an  offense,  under  this  section.  U.  S.  v. 
Norton  (D.  0.  1911)  188  Fed.  256. 

21.  I  ndlctment.^— An  indictment  charg- 
ing that  defendant,  president  of  a  na- 
tional bank,  permitted  a  depositor,  who 
was  indebted  to  the  association,  and 
whom  he  knew  to  be  insolvent,  to  with- 
draw his  deposit,  and  failed  to  cause 
it  to  be  applied  to  the  indebtedness, 
without  alleging  that  he  was  the  duly 
authorized  officer  of  the  association 
whose  duty  it  was  to  look  after  the 
accounts  of  depositora,  fails  to  charge 
a  willful  misapplication  of  the  funds 
of  the  bank.  U.  S.  v.  Britton  (1883) 
2  Sup.  Ct.  526,  108  U.  S.  193,  27  L. 
Ed.  701. 

An  indictment  charging  that  defend- 
ant, president  of  a  national  bank,  *'pro- 
cured"  a  note  to  be  discounted,  well 
knowing  the  maker  and  indorser  there- 
of to  be  insolvent,  implies  that  he  sub- 
mitted it  to  its  directors  or  other  au- 
thorized officers,  and  does  not  charge 
a  misapplication  of  the  funds  of  the 
bank.    Id. 

An    indictment    under    this    section 
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charging  that  the  funds  embezzled  were 
at  the  time  in  defendant's  possession  as 
president  and  agent  means  that  they 
had  come  into  his  possession  in  his  of- 
ficial character,  so  that  he  held  them 
in  trust  for  the  bank,  and  describes 
the  offense  of  embezzlement  as  de- 
fined by  the  statute,  but  in  so  far  as 
the  indictment  charges  "willful  mis- 
application" it  need  not  allege  that 
they  had  "previously  been  intrusted" 
to  defendant.  U.  S.  v.  Northway, 
(1887)  7  Sup.  Ot  580,  581,  120  U.  S. 
327,  30  L.  Ed.  664. 

An  indictment  charging  one  with  the 
offense  as  president  of  a  certain  na- 
tional bank,  "duly  organized  and  do- 
ing business  at  the  village  of,"  etc.,  suf- 
ficiently states  that  the  bank  was  or- 
ganized under  the  national  banking  act 
to  carry  on  the  business  of  banking. 
•    Id. 

An  indictment  for  willfuQy  misapply- 
ing funds  of  a  national  bank  charg- 
ing in  general  words  fraudulent  mis- 
application and  intent  to  defraud  the 
bank,  and  describing  specifically  funds 
misapplied  and  the  manner  of  misap- 
plication, need  not  negative  every  pos- 
sible theory  consistent  with  an  honest 
purpose  in  the  disposition  of  the  funds 
specified.  Evans  v.  U.  S.  (1894)  14 
Sup.  Gt.  934,  936,  153  U.  S.  584,  38  L. 
Ed.  830;  Id.  (1894)  14  Sup.  Ct  939» 
153  U.  S.  608,  38  L.  Ed.  839. 

An  indictment  charging  that  H.  mis- 
applied the  moneys  of  the  bank  with 
intent  to  convert  a  certain  sum  to  the 
use  of  a  specified  company  by  causing 
it  to  be  paid  out  of  the  bank  on  a 
check  drawn  by  such  company  and 
cashed  out  of  the  bank's  funds  when 
the  company  had  no  funds  therein  and 
was  insolvent,  as  H.  well  knew,  where- 
by such  sum  was  lost  to  the  bank,  suf- 
ficiently averred  the  actual  conversion 
of  the  sum  misapplied.  Coffin  v.  U. 
S.  (1895)  15  Sup.  Gt.  394,  400,  156 
U.  S.  432,  39  L.  Ed.  481. 

An  indictment  for  willfully  -misap- 
plying the  moneys,  funds,  and  credits 
of  a  national  bank,  of  which  defendant 
was  president,  as  well  as  a  director 
and  agent,  must  supplement  the  allega- 
tion of  wUlful  misapplication  by  aUega- 
tions  showing  how  the  misapplication 
Was  made,  and  that  it  was  an  unlaw- 
ful one.  Batchelor  v.  U.  S.  (1895)  15 
Sup.  Ct.  446,  156  U.  S.  426,  39  L.  Ed. 
478. 

An  indictment  for  the  willful  misap- 
plication of  funds  of  a  national  bank 
by  an  officer,  with  intent  to  defraud, 
in  violation  of  this  section,  by  receiv- 
ing and  discounting  with  its  money  an 
absolutely  unsecured  promissory  note 
of  a  named  partnership,  whereby  the 
proceeds  of  the  discount  of  the  note 
were  wholly  lost  to  the  bank,  need  not 
charge  a  conversion  by  the  recipient 
of  the  proceeds  of  the  discount,  pro- 
vided it  alleges  a  conversion  by  such 
officer.  And  a  conversion  is  charged 
by  an  allegation  that  defendant,  be^g 


president  of  the  bank,  and  having  con- 
trol of  its  funds,  with  intent  to  in- 
jure and  defraud,  received  and  dis- 
counted a  promissory  note  for  a  speci- 
fied sum,  for  his  use,  benefit,  and  ad- 
vantage, knowing  that  the  note  was 
wholly  unsecured,  whereby  the  pro- 
ceeds of  the  discount  were  wholly  lost 
to  the  bank.  U.  S.  v.  Heinze  (1910) 
31  Sup.  Ct.  98,  218  U.  S.  532,  54  L. 
Ed.  1139,  21  Ann.  O&b,  884. 

Under  this  section  an  indictment 
charging  that  the  accused  did  unlaw- 
fully, fraudulently,  and  willfully  mis- 
apply and  convert  to  his  own  use  the 
assets  of  a  national  bank,  with  the  in- 
tent then  and  thereby  to  injure  and  de- 
fraud the  association,  which  conversion 
was  done  by  some  means  and  in  some 
manner  to  the  grand  jury  unknown,  is 
not  bad  for  want  of  certainty,  in  that 
it  does  not  otherwise  allege  how  the 
funds  were  misapplied  by  defendant 
Jewett  V.  U.  S.  (C.  C.  A.  1900)  100 
Fed.  832,  affirming  judgment  IT.  S.  v. 
Jewett  (C.  C.  1897)  84  Fed.  142. 

An  indictment  charging  one,  as 
"president,  director,  and  agent"  of  a 
national  bank  in  process  of  liquida- 
tion, with  willfully  misapplying  the  as- 
sets of  the  bank,  is  not  bad  because  of 
inconsistency,  nor  for  duplicity.     Id. 

An  indictment  charging  one,  as  agent 
of  a  national  banking  association,  with 
willfully  misapplying  the  assets  of  the 
association,  need  not  allege  that  the  as- 
sociation is  carrying  on  a  banking  busi- 
ness.    Id.    . 

In  an  indictment  under  this  section 
charging  an  officer  of  a  national  bank- 
ing association  with  the  willful  mis- 
application of  certain  moneys,  funds, 
and  credits  of  the  bank  by  using  the 
same  to  discount  an  unsecured  note  of 
a  person  known  to  be  insolvent,  such 
note  does  not  constitute  the  subject- 
matter  of  the  offense,  and  need  not  be 
set  out  in  hsec  verba.  A  descrip- 
tion by  giving  the  date  and  amount  and 
the  name  of  the  maker,  so  as  to  ad- 
vise the  accused  with  reasonable  cer- 
tainty what  note  is  intended,  is  suffi- 
cient Rieger  v.  U.  S.  (1901)  107  Fed. 
916,  47  C.  C.  A.  61,  writ  of  certiorari 
denied  (1901)  21  Sup.  Ct.  923,  181  U. 
S.  617,  45  L.  Ed.  1030. 

Where  an  indictment  under  this  sec- 
tion, for  a  criminal  misapplication  of 
the  funds  of  a  national  bank,  fully  de- 
scribes the  act  constituting  the  alleg- 
ed offense,  so  as  to  advise  the  accused 
of  the  particular  transaction  which  is 
called  in  question,  and  the  act  is  aver- 
red to  have  been  done  willfully  and 
with  intent  to  injure  and  defraud  the 
bank,  and  without  its  knowledge  or  con- 
sent, it  is  sufficient  to  allege  general- 
ly that  it  was  done  for  the  use,  bene- 
fit, and  advantage  of  the  accused,  or 
some  company  or  person  other  than  the 
bank,  and  a  conversion  of  the  fund  or 
credit  need  not  be  averred.    Id. 

An  averment  in  the  indictment  that 
the  misapplication  of  funds  by  the  ac- 
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cased  was  for  the  benefit  of  himself 
"and  other  persons  to  the  grand  jurors 
aforesaid  unknown"  did  not  entitle  the 
defendant  to  have  the  question  whether 
the  grand  jury  did  in  fact  know,  or 
should  have  known,  the  names  of  such 
other  persons,  submitted  to  the  jury 
for  the  purpose  of  establishing  a  vari- 
ance, since  the  failure  to  state  such 
names,  even  if  they  might  have  been 
stated,  could  not  have  been  prejudicial 
to  defendant    Id. 

It  is  not  a  substantial  defect  in  an 
indictment  to  aver  that  the  misapplica- 
tion of  the  funds  was  without  the 
knowledge  "and"  consent  of  the  bank, 
its  directors,  etc.,  instead  of  using  the 
disjunctive  form.     Id. 

In  an  indictment  under  this  section 
charging  an  of&cer  of  a  national  bank 
with  a  willful  misapplication  of  its 
funds  with  intent  to  injure  and  defraud 
the  association,  it  is  not  necessary  to 
aver  that  the  acts  set  out  were  done 
without  authority  from  the  directors. 
FUckinger  v.  U.  S.  (1906)  150  Fed.  1, 
79  O.  0.  A.  515,  writ  of  certiorari  de- 
nied (1907)  27  Sup.  Ot.  786,  204  U. 
8.  671,  51  L.  Ed.  673. 

An  indictment  alleging  that  F.,  as 
cashier  of  a  national  bank,  unlawfully 
"converted"  certain  "moneys,  funds, 
credit  and  credits"  to  the  use  of  D. 
sufficiently  charged  the  manner  in 
which  the  misapplication  was  effected. 
Dickinson  v.  U.  S.  (1908)  159  Fed. 
801,  86  C.  C.  A.  625. 

Where  an  indictment  against  a  na- 
tional bank  cashier  for  willful  misap- 
plication of  the  bank's  funds  and  wiU- 
ful  abstraction  thereof  alleged  that  a 
customer  of  the  bank,  prior  to  the  ma- 
turity of  a  note  held  by  the  bank 
against  it,  delivered  a  check  to  the 
bank  to  pay  the  note  when  due,  which 
check  came  into  defendant's  posses- 
sion as  cashier,  and  that  defendant 
cashed  the  check  and  converted  the 
proceeds,  the  indictment  was  not  fatal- 
ly defective  for  failure  to  allege  in 
words  as  to  who  was  the  payee  of  the 
check,  nor  to  charge  that  the  bank  was 
still  the  owner  of  the  note.  Geiger  v. 
U.  S.  (1908)  162  Fed.  844,  89  C.  O.  A. 
516. 

Where  a  count  in  an  indictment 
against  a  bank's  officers  .and  alleged 
aiders  and  abetters  charged  conspiracy 
to  violate,  and  that  to  effect  the  ob- 
ject of  the  conspiracy  defendant  K.,  one 
of  the  parties  thereto,  drew  and  ac- 
cepted a  draft,  set  out,  presented  It  to 
the  bank,  and  obtained  credit  for  the 
amount  thereof  for  the  drawer  of  the 
draft  in  which  company  K.  was  inter- 
ested, the  indictment  sufficiently  charg- 
ed that  an  act  was  done  by  one  of  the 
parties  to  the  alleged  conspiracy  to  ef- 
fect the  object  thereof  and  sufficiently 
specified  such  act  to  withstand  a  de- 
murrer. Prettyman  v.  U.  S.  (1910) 
180  Fed.  30,  103  C.  O.  A.  384. 

In  a  prosecution  of  accused  for  aid- 
ing and  abetting  a  national  bank  clerk 
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to  misapply  the  bank's  funds,  the  in- 
dictment held  not  fatally  defective  for 
failure  to  sufficiently  allege  the  manner 
in  which  the  funds  were  misapplied  by 
the  clerk.  Keliher  v.  U.  S.  (1912)  193 
Fed.  8,  114  O.  O.  A.  128. 

A  count  in  an  indictment  against  a 
national  bank  president,  charging  mis- 
appropriation of  a  draft  valued  at  $27,- 
125,  was  not  duplicitous  because  of  an 
allegation  of  the  substitution  of  three 
worthless  notes  of  the  same  amount 
therefor.  Norton  v.  U.  S.  (1913)  205 
Fed.  593,  123  C.  O.  A.  609. 

A  count  in  an  indictment  against  a 
national  bank  president  for  misappli- 
cation of  funds  in  the  form  of  ex- 
change, by  paying  a  state  bank  check 
for  $9,000  by  the  issuance  of  four 
drafts  therefor,  held  to  charge  a  com- 
pleted offense  at  the  time  the  drafts 
were  issued  in  payment  of  the  check, 
and  was  therefore  not  duplidtons.    Id. 

Indictment  held  sufficient  to  charge 
misapplication  of  funds  of  national 
bank  by  its  president.  Stout  v.  U.  S. 
(O.  O.  A.  1915)  227  Fed.  799. 

Under  an  indictment  for  the  willful 
and  criminal  misapplication  of  funds 
of  a  national  bank  by  its  officer,  con- 
taining several  special  counts  charg- 
ing particular  acts  of  misapplication, 
to  sustain  a  verdict  on  the  specific 
counts  the  particular  acts  must  be 
proven  as  alleged;  but  the  proof  of 
other  acts  than  alleged  may  be  includ- 
ed in  the  verdict  on  the  general  count 
U.  S.  V.  Harper  (C.  O.  1887)  33  Fed. 
471. 

An  indictment  against  the  president 
of  a  national  bank  for  misapplication  of  - 
its  funds  alleged  that  he  "unlawfully 
and  willfully,  and  with  intent  to  injure 
and  defraud  the  said  association  for 
the  use,  benefit,  and  advantage  of  him- 
self, .did  misapply  certain  of  the  mon- 
ey and  funds  of  said  association,  which 
he  ♦  •  •  then  and  there,  with  the 
intent  aforesaid,  paid  and  caused  to  be 
paid"  to  certain  persons  named.  Held, 
that  the  indictment  was  bad  for  failure 
to  allege  the  facts  that  made  such  pay- 
ment unlawful  or  criminal.  U.  S.  v. 
Eno  (C.  C.  1893)  56  Fed.  218. 

It  is  not  essential  that  such  indict- 
ment should  allege  that  the  acts  charg- 
ed were  done  without  the  knowledge 
and  assent  of  the  directors  of  the  as- 
sociation, for  such  knowledsre  and  as- 
sent would  not  relieve  the  president 
from  liability  for  an  unlawful  or  crim- 
inal misappropriation  of  the  bank's 
funds.    Id. 

Where  the  entry  whose  tenor  is  set 
forth  contains  the  words,  "See  sched- 
ule," it  is  not  a  valid  objection  to  the 
indictment  that  these  words  are  not 
explained,  for  it  is  only  necessary  to 
set  out  the  context,  when  it  is  pre- 
sumptively a  part  of  it  United  States 
V.  French  (C.  C.  1893)  57  Fed.  382; 
Same  v.  Work  (O.  C.  1893)  67  Fed. 
391. 

The  omission  from  the  indictment  of 
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the  dollar  marks  which  appeared  at  the 
head  of  the  columns  in  the  report, 
whose  tenor  is  therein  set  out,  and  in 
which  defendant  is  charged' with  mak- 
ing false  entries,  is  immaterial.  U.  S. 
V,  French  (O.  O.  1893)  67  Fed.  382. 

An  allegation  that  defendant,  an  of- 
ficer and  agent  of  a  national  banking 
association,  did  secretly,  in  a  manner 
and  by  particulars  to  the  jurors  un- 
known, willfully,  unlawfully  and  fraud- 
ulently convert  to  his  own  use,  and 
misapply,  from  said  association  to  him- 
self, certain  funds,  sufficiently'  charges 
the  offense  of  "willful  misapplication." 
U.  S.  V.  Jewett  (C.  C.  1897)  84  Fed, 
142,  judgment  affirmed  Jewett  v.  U.  S. 
(O.  O.  A.  1900)  100  Fed.  832. 

An  indictment  of  an  officer  of  a  na- 
tional bank  for  misapplication  of  funds, 
sufficiently  alleges  his  possession  of  the 
funds  by  an  averment  that  he  was  pres- 
ident of  the  bank,  and  as  such  had  ac- 
cess to  its  funds,  properties,  moneys, 
and  credits,  with  duties  to  perform  in 
their  control,  management,  and  appli- 
cation. U.  S.  V.  Eastman  (C.  O.  1904) 
132  Fed.  551. 

Various  objections  to  an  indictment 
under  this  section  charging  an  officer 
of  a  national  bank  with  misapplication 
of  funds  and  property,  on  the  ground 
of  insufficiency  of  description  of  the 
property,  considered,  and  held  not  well 
taken.    Id. 

Where,  in  a  prosecution  against  a  na- 
tional bank  officer  for  willful  misappli- 
cation of  the  moneys,  funds,  and  cred- 
its of  the  bank,  the  indictment  definite- 
ly charged  the  value  in  lawful  money 
of  the  United  States  of  the  misapplied 
property,  it  was  not  defective  for  fail- 
ure to  specify  the  exact  thing  misap- 
plied, whether  moneys,  funds  or  credits. 
U.  S.  V.  Heinze  (O.  O.  1908)  161  Fed. 
425. 

In  a  prosecution  of  a  national  bank 
officer  for  "willful  misapplication"  of 
the  moneys,  funds,  and  credits  of  the 
bank,  the  indictment  properly  alleged 
facts  showing  how  the  misapplication 
was  made  and  the  illegality  thereof;  the 
words  "willful  misapplication"  having 
no  settled  technical  meaning.    Id. 

It  was  no  ground  of  objection,  on  de- 
murrer to  an  indictment  against  a  na- 
tional bank  officer  for  willful  misappli- 
cation of  the  bank's  funds,  that  the 
jury  might  draw  from  all  the  testimony 
the  inference  that  the  transaction 
amounted  to  no  more  than  a  legal  over- 
draft.   Id. 

An  indictment  held  not  fatally  defec- 
tive for  failure  to  charge  that  over- 
draft payment  was  unauthorized,  that 
it  was  an  actual  conversion  of  the 
amount  paid,  or  that  the  money  was  in 
some  way  absolutely  lost  to  the  bank. 
U.  S.  V.  Morse  (O.  O,  1908)  161  Fed, 
429. 

In  a  prosecution  against  bank  officers 
for  misapplication  of  the  bank's  funds, 
an  indictment  alleging  that  defendants, 
being  officers  of  the  bank,  willfully  and 


fraudulently,  with  intention  to  defraud 
the  association,  did  misapply  certain 
moneys  of  the  bank,  etc.,  constituted 
a  sufficient  allegation  of  a  criminal  in- 
tent to  defraud,  which  was  the  grava- 
men of  the  offense  to  be  inferred  from 
facts  and  surrounding  circumstances. 
Id. 

An  indictment  against  an  officer  of  a 
national  bank  for  willful  misapplication 
of  funds  of  the  bank  must  allege  facts 
showing  a  conversion  of  such  funds; 
and  an  indictment  which  charges  that 
defendant,  as  president,  with  intent  to 
defraud  the  bank,  and  for  the  benefit 
of  himself  and  others  unnamed,  caused 
the  bank  to  discount  single  name  com- 
mercial paper,  and  that  the  bank  lost 
the  amount  paid  on  the  discount,  does 
not  charge  an  offense.  U.  S.  v.  Heinze 
(O.  C.  1909)  183  Fed.  907. 

An  indictment,  under  this  section 
which  charges  defendant,  as  president 
of  a  national  bank,  with  willful  mis- 
application of  its  funds,  with  intent  to 
defraud  the  bank,  and  for  the  benefit 
of  himself  and  others,  by  causing  the 
bank  to  discount  a  note  signed  oiUy  by 
a  person  known  to  him  to  be  insol- 
vent, and  thafthe  bank  lost  the  amount 
paid  on  such  discount,  sufficiently  charg- 
es fraudulent  conversion,  and  is  good. 

Id. 

A  prosecution  for  misapplying  the 
funds  of  a  national  bank  by  its  cashier 
must  be  by  indictment.  U.  S.  v.  Hade 
(D.  C.  1877)  Fed.  Oas.  No.  15,274. 

Where  an  officer  of  a  national  bank 
is  charged  in  an  indictment  with  the 
fraudulent  misapplication  of  its  funds 
in  the  payment  of  several  and  distinct 
notes,  each  payment  constitutes  a  sepa- 
rate misapplication,  and  must  be  charg- 
ed in  a  separate  count.  U.  S.  v.  Martin- 
dale  (D.  0.  1903)  146  Fed.  280. 

An  averment  in  an  indictment,  un- 
der this  section,  charging  that  defend- 
ants, as  director  and  cashier  of  a  na- 
tional bank,  by  means  of  a  draft  drawn 
by  them  or  by  other  stated  means  mis- 
applied the  moneys,  funds,  and  credits 
"of  said  association  without  the  knowl- 
edge and  consent  thereof,"  is  not  equiv- 
alent to  an  averment  that  the  act  was 
done  without  the  knowledge  and  con- 
sent of  the  directors,  as  required  by  the 
statute,  and  is  insufficient.    Id. 

An  indictment  under  this  section 
charging  that  defendant,  as  president 
of  a  national  bank,  willfully  misapplied 
a  certain  sum  of  the  "funds  and  cred- 
its" of  the  bank  by  discounting  the 
note  of  a  person  known  to  be  insolvent, 
the  proceeds  of  which  were  divided  be- 
tween such  person  and  defendant,  is 
insufficient  in  its  description  of  the  of- 
fense, where  it  does  not  use  the  word 
"moneys,"  nor  in  any  way  describe  the 
funds  or  credits  charged  to  have  been 
so  misapplied.  U.  S.  v.  Smith  (D.  C. 
1907)  152  Fed.  542. 

An  indictment  under  this  section 
charging  an  officer  of  a  national  bank 
with   the  willful  misapplication   of  its 
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"money,  funds,  and  credits"  must  con- 
tain a  particnlar  description  of  the 
fands  and  of  the  credits  charged  to 
have  been  so  misapplied,  and  show  how 
much  there  was  of  money  and  of  funds 
and  of  credits  separately.     Id. 

An  indictment  which  charges  that  de- 
fendant, while  an  officer  of  a  national 
bank,  with  intent  to  injure  or  defraud 
the  bank,  unlawfully  and  willfully  mis- 
applied and  converted  to  his  own  use 
funds  of  the  bank  by  withdrawing  mon- 
ey therefrom  upon  a  charge  ticket,  pur- 
suant to  which  the  amount  was  charged 
to  his  account,  is  insufficient  to  charge 
an  offense,  in  the  absence  of  averments 
showing  that  the  bank  was  in  fact  de- 
frauded, or  a  probability  that  it  would 
be  defrauded,  thereby,  as  that  defend- 
ant was  insolvent,  and  that  the  over- 
draft was  not  paid.  U.  S.  v.  Norton 
(D.  C.  1911)  188  Fed.  256. 

An  indictment  which  charges  that  de- 
fendant, while  president  of  a  national 
bank,  with  intent  to  injure  and  defraud 
the  bank,  unlawfully  and  willfully  mis- 
applied and  converted  to  his  own  use, 
by  paying  to  himself  the  amount  of  a 
draft  drawn  by  a  customer  on  a  third 
party  to  whom  the  bank  was  not  in- 
debted, does  not  charge  an  offense; 
there  being  no  averment  that  the 
drawee  was  not  solvent,  or  of  other 
facts  showing  that  the  draft  which  de- 
fendant caused  the  bank  to  cash  was  not 
collectible.     Id. 

22.  Selection  of  Jury^-^he  offense  of 
misapplying  the  assets  of  a  national 
banking  association  by  an  officer  or 
agent  being  a  misdemeanor,  under  this 
section,  the  defendant  in  a  prosecution 
for  such  defense  is  entitled  to  only 
thitee  peremptory  challenges  to  the 
jury.  Jewett  v.  U.  S.  (1900)  100  Fed. 
832  (affirming  judgment  U.  S.  v.  Jew- 
ett [O.  C.  1897]  84  Fed.  142);  Tyler 
V.  Same  (1901)  106  Fed.  187,  45  C.  O. 
A.  247. 

23.  Variance.— Where  an  indictment 
charged  that  a  bank  president  received 
and  placed  to  the  credit  of  a  company  a 
bill  of  exchange  of  a  certain  number  of 
pounds  sterling,  and  the  check  offered 
to  show  the  payment  of  such  money 
^as  for  dollars,  there  was  no  variance, 
where  the  sum  misapplied  was  credited 
by  taking  the  bill  of  exchange,  and  such 
sum  was  paid  out  on  the  check.  Oof- 
fin  V.  U.  S.  (1895)  15  Sup.  Ct.  394.  156 
U.  S.  432,  39  L.  Ed.  481. 

An  averment,  in  an  indictment  under 
this  section,  for  misapplication  of  mon- 
eys, funds,  and  credit  by  using  the 
same  to  discount  an  unsecured  note 
that  such  note  was  ''made  and  drawn'* 
by  a  person  designated  by  his  full  first 
and  sur  names  is  supported  by  proof 
that  it  was  made  by  such  person,  fd- 
though  it  is  not  shown  whether  it  was 
signed  with  his  full  first  name  or  by  his 
initials.  Rieger  v.  U.  S.  (1901)  107 
Fed.  916,  47  O.  C.  A.  61,  writ  of  cer- 
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tiorari  denied  (1901)  21  Sup.  Ct.  023, 
181  U.  S.  617,  45  L.  Ed.  1030. 

Where  ^  count  in  an  indictment 
charges  an  officer  of  a  national  bank 
with  having  misapplied  $25,000  of  the 
money  of  the  tank,  "by  causing  the 
said  sum  of  $25,000  to  be  credited  to 
G.  &  W.  on  the  books  of  the  bank,"  etc, 
and  the  evidence  shows  a  credit  by  a 
siDgle  entry  of  $105,000,  $25,000  of 
which  the  jury  found  was.  a  misapplica- 
tion, held  not  a  material  variance,  and 
that  he  may  be  convicted  on  that  count 
U.  S.  V.  Fish  (O.  O.  1885)  24  Fed.  585. 

An  indictment  under  this  section 
against  an  officer  or  director  of  a  na- 
tional bank  for  willful  misapplication  of 
its  funds,  in  order  to  advise  the  defend- 
ant of  the  issues  to  be  met,  must  set 
forth  all  of  the  facts  necessary  to  show 
how  the  misapplication  was  made,  and 
that  it  was  an  unlawful  one.  Under 
such  an  indictment  charging  that  the 
misapplication  was  made  by  the  draw- 
ing of  checks  on  the  bank,  and  obtaining 
their  payment  when  he  had  in  fact  no 
money  on  deposit,  where  it  appeared 
on  the  trial  that  defendant  had  an  ap- 
parent credit  on  the  books  of  the  bank 
sufficient  to  cover  the  checks,  the  gov- 
ernment cannot  impeach  such  appar- 
ent credit  by  showing  that  a  deposit 
previously  entered  on  the  books  to  the 
credit  of  defendant's  account  was  false 
and  fictitious,  and  the  entry  thereof 
fraudulently  procured  by  defendant;  no 
such  transaction  being  charged  in  the 
indictment.  U.  S.  v.  Martindale  (D.  C. 
1904)  146  Fed.  289. 

24.  Evidence^— >Mere  proof  that  a  de- 
positq;r  made  and  deposited  fictitious 
checks,  which  were  credited  to  his  ac- 
count, does  not  show  a  willful  misap- 
plication of  the  bank's  funds,  in  viola- 
tion of  this  section,  unless  it  is  further 
shown  that  some  portion  of  the  funds 
were  withdrawn  from  the  bank's  con- 
trol or  possession,  or  converted  in 
some  way,  so  as  to  deprive  the  bank  of 
the  benefit  thereof.  Dow  v.  U.  S. 
(1897)  82  Fed.  904,  27  C.  C.  A.  140. 

Upon  the  trial  of  a  national  bank  of- 
ficer for  official  misconduct,  evidence  as 
to  his  reputation  for  honesty  and  in- 
tegrity should  be  limited  to  such  rep- 
utation down  to  the  time  of  the  failure 
of  the  bank.  Spurr  v.  U.  S.  (1898)  87 
Fed.  701.  31  C.  C.  A.  202. 

As  evidence  that  overdrafts  on  a  bank 
by  its  president  were  made  with  intent 
to  misapply  its  funds  it  may  be  shown 
that  at  the  time  of  the  overdrafts  it 
was  hopelessly  insolvent,  that  this  was 
due  to  its  assets  being  notes  of  wholly 
irresponsible  persons,  and  that  these 
notes  had  been  used  by  the  president 
in  connivance  with  the  cashier,  who  was 
a  director,  and  another  director,  to  give 
him  a  fictitious  credit  Breese  v.  U.  S. 
(1901)  106  Fed.  680,  45  C.  G.  A.  535, 
judgment  reversed  (1901)  108  Fed. 
804,  48  a  O.  A.  36b 
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In  a  prosecution  of  the  president  of 
a  national  bank  for  violating  this  sec- 
tion, evidence  held  sufficient  to  require 
submission  to  the  jury  of  the  question 
whether  he  willfully  misapplied  to  his 
own  use  funds  of  the  bank  to  the  ex- 
tent of  $10,000,  without  the  authority 
of  the  bank's  board  of  directors.  Lear 
V.  U.  S.  (1006)  147  Fed.  349,  77  O.  C. 
A.  527. 

Evidence  that  the  cashier  of  a  na- 
tional bank  overdrew  his  account,  by 
means  of  checks  which  were  not  charg- 
ed to  his  account,  but  carried  in  the 
drawer  as  cash  and  afterwards  taken 
up  by  his  note,  all  without  the  knowl- 
edge or  consent  of  the  board,  is  suffi- 
cient to  warrant  his  conviction  by  a 
jury  of  misapplication  of  the  bank's 
funds,  in  violation  of  this  section. 
Brock  V.  U.  S.  (1906)  149  Fed.  173. 
79  C.  0.  A.  121. 

In  a  prosecution  of  the  president  of 
a  national  bank,  evidence  held  sufficient 
to  justify  a  conviction  for  willfully  mis- 
applying the  bank's  funds,  and  convert- 
ing the  santte  to  use  of  himself  or  others, 
in  violation  of  this  section.  Clement  v. 
U.  S.  (1906)  149  Fed.  305,  79  C.  C.  A. 
243,  writ  of  certiorari  denied  (1907) 
27  Sup.  Ot  795,  206  TJ.  S.  562,  51  L. 
Ed.  1189. 

In  a  prosecution  for  misappropria- 
tion of  the  funds  of  a  national  bank, 
a  letter  written  by  certain  of  the  di- 
rectors of  the  bank  to  the  comptroller 
of  the  currency,  after  the  misappro- 
priation, was  inadmissible  either  as 
showing  the  state  of  mind  of  the  di- 
rectors after  the  offense,  or  a  ratifica- 
tion of  the  misappropriation.  Dickin- 
son V.  U.  S.  (1908)  159  Fed.  801,  86  O. 
O.  A.  625. 

In  a  trial  for  aiding  a  national  bank 
cashier  in  misapplying  a  stock  certifi- 
cate held  by  the  bank,  defended  on  the 
ground  that  defendant  did  not  know  of 
the  bank's  interest  in  the  certificate  and 
was  innocent  of  any  criminal  purpose, 
any  error  in  admitting  the  bank's  min- 
ute book  on  the  prosecution's  part  to 
show  that  it  disclosed  no  record  of  the 
directors  sanctioning  the  use  of  the 
certificate,  was  harmless,  where  a  wit- 
ness, without  any  objection  to  the  com- 
petency of  the  book,  had  testified  to  the 
substantive  fact,  which  was  admissible, 
that  there  was  no  such  record  in  the 
book;  the  authenticity  of  the  book  not 
being  questioned  on  writ  of  error,  the 
effect  of  the  testimony  being  wholly 
negative,  and  there  being  nothing  to 
show  that  the  directors  had  authorized 
the  withdrawal  by  the  cashier  of  the 
certificate,  or  had  taken  any  action  re- 
specting it  which  was  not  recorded. 
Cook  V.  U.  S.  (1906)  159  Fed/  919,  87 
C.  C.  A.  99,  writ  of  certiorari  denied 
(1908)  28  Sup.  Ct  761,  209  U.  S.  551, 
52  L.  Ed.  922. 

In  a  prosecution  of  certain  officers  of 
a  nationfU  bank  and  defendant  K.  for 
conspiracy  to  misapply  the  bank's 
funds,  evidence  held  to  sustain  a  con- 


viction. Prettyman  v.  tJ.  S.  tl910)  180 
Fed.  30,  103  C.  C.  A.  384. 

On  prosecution  of  cashier  of  national 
bank  for  willful  misapplication  of  funds, 
held  not  error  to  admit  in  evidence  con- 
tents of  bank's  books.  Pearce  v.  U.  S. 
(1912)  192  Fed.  561,  113  C.  C.  A.  33. 

General  reputation  of  parties  who 
made  worthless  paper  discounted  held 
irrelevant  on  prosecution  of  cashier  of 
national  bank  for  misapplication  of 
funds.    Id. 

In  a  prosecution  for  aiding  and  abet- 
ting a  national  bank  clerk  in  the  mis- 
appropriation of  its  funds,  in  violation 
of  this  section,  evidence  held  sufficient 
to  corroborate  the  derk  to  sustain  a 
conviction  of  accused.  Keliher  v.  U.  S. 
(1912)  193  Fed.  8,  114  C.  C.  A.  128. 

In  a  prosecution  for  conspiracy  to 
misapply  the  funds  and  credits  of  a 
national  bank,  evidence  that  defendant 
D.  procured  two  notes,  which  had  pre- 
viously represented  a  contemplated 
loan  to  a  church  (but  which  had  never 
been  in  fact  made),  and  used  them  as 
collateral  security  for  a  loan  to  the 
bank,  was  admissible  to  show  fraudu- 
lent intent.  Breese  v.  TJ.  S.  (1913)  203 
•Fed.  824, 122  C.  C.  A.  142,  affirming  or- 
der U.  S.  V.  Breese  (D.  O.  1908)  172 
Fed.  761. 

25.  — —  Presumption  and  burden  of 
proof^-Under  an  indictment  averring 
that  certain  funds  were  misapplied  with 
intent  to  convert  the  same  to  the  use 
of  a  certain  company  ''and  to  other 
persons  to  the  grand  jury  unknown," 
the  government  need  not  prove  want 
of  knowledge  in  the  grand  jury  as  to 
such  persons,  and,  in  the  abseuce  of 
evidence  on  the  subject,  the  truth  of 
the  averment  will  be  presumed.  Cof- 
fin V.  U.  S.  (1895)  15  Sup.  Ct.  394, 
400,  156  U.  &.  432,  39  L.  Ed.  481. 

26.  Defen8e8.^The  fact  that  the  of- 
ficers of  a  national  banking  association 
which  has  gone  into  liquidation  occupy 
the  relation  of  trustees  for  creditors 
does  not  preclude  the  president  of  the 
association,  who  has  been  appointed 
as  agent  by  the  shareholders,  to  assist 
in  the  liquidation,  from  being  prosecut- 
ed under  this  section,  for  willfully  mis- 
applying the  assets  of  the  association. 
Jewett  V.  U.  S.  (C.  C.  A.  1900)  lOQ  Fed. 
832,  affirming  judgment  U.  Sw  v.  Jewett 
(C.  C.  1897)   84  Fed.  142. 

The  willful  misapplication  of  the 
funds  of  a  national  bank  by  an  officer 
without  the  knowledge  or  consent  of 
the  bank,  in  violation  of  this  section, 
is  not  changed,  as  to  its  criminal  char- 
acter, by  the  fact  that  the  act  subse- 
quently became  known  to  the  officers  of 
the  bank,  and  that  they  impliedly  con- 
sented thereto,  by  taking  no  action  in 
regard  to  it  Rieger  v.  U.  S.  (1901) 
107  Fed.  916,  47  O.  C.  A.  61,  writ  of 
certiorari  denie/i  (1901)  21  Sup.  Ct 
923,  181  U.  S.  617,  45  L.  Ed.  1030. 

On  prosecution  of  cashier  of  national 
bank  for  misapplication  of  funds,  held 
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immaterial  'whether  defendant  belieyed 
himself  solvent.  Pearce  v.  U.  S.  (1912) 
192  Fed.  661.  113  O.  O.  A.  33. 

Where  withdrawals  of  a  national 
bank's  funds  by  the  president  consti- 
tuted misappropriations  at  the  time 
they  were  made,  they  did  not  lose  their 
criminal  character  by  the  fact  that  he 
subsequently  returned  the  money  and 
made  the  misappropriations  good.  Nor- 
ton V.  U.  S.  (1913)  205  Fed.  593,  123 
C.  C.  A.  609. 

That  directors  of  national  bank  knew 
of  form  of  loans  held  not  to  relieve 
president  of  criminal  responsibility, 
where  without  their  knowledge  there 
was  only  a  semblance  of  security  and 
the  borrower  was  insolvent.  Stout  v. 
U.  S.  (C.  C.  A.  1915)  227  Fed.  799. 

On  indictment  for  the  misapplication 
of  bank  funds  by  its  officer,  defendant 
offered  to  show  that  certain  misapplica- 
tions were  made  for  the  purpose  of  try- 
ing to  secure  the  bank  against  losses 
through  former  misapplications.  Held 
irrelevant,  as  defendant  could  not  con- 
done former  offenses  by  subsequent  ef- 
forts to  make  good  the  loss.  U.  S.  y. 
Harper  (O.  C.  1887)  33  Fed.  471. 

Where  one  of  the  officers  of  a  nation- 
al bank  willfully  converted  certain  of 
tbe  bank's  funds  to  his  own  use,  in  vio- 
lation of  this  section,  it  was  no  de- 
fense that  the  money  was  subsequent- 
ly refunded;  such  fact  being  only  evi- 
dence to  negative  the  officers'  intent  to 
defraud  at  the  time  of  the  alleged  con- 
veyance. U.  S.  V.  Morse  (O.  O.  1908) 
161  Fed.  429. 

Officers  of  a  national  bank  possess  no 
authority  to  produce  or  permit  a  con- 
version of  the  bank's  funds  to  the  use 
of  one  of  such  officers;  authority  to 
commit  a  cr;me  being  an  Impossibility. 
Id. 

27.  Instructions-— On  a  trial  for  will- 
ful misapplication  of  the  funds  of  a 
national  bank,  where  it  appeared  that 
one  of  the  defendants  had  drawn  checks 
in  excess  of  his  deposits,  which  were 
paid,  held,  that  it  was  reversible  error 
for  the  court  to  call  the  jury's  atten- 
tion to  a  state  statute  making  it  a  mis- 
demeanor to  draw  a  check  on  a  bank, 
where  there  are  no  funds  to  meet  it. 
Dow  V.  U.  S.  (1897)  82  Fed.  904,  27 
C.  C.  A.  140. 

Instructions  given  and  refused  on  the 
trial  of  a  defendant  charged  as  an  offi- 
cer of  a  national  bank,  under  this  sec- 
tion, with  misappropriation  of  its  funds 
and  with  making  false  entries  in  its 
books  considered,  and  the  charge  as 
given  held  correct  and  to  cover  fairly 
such  of  the  requested  instructions  re- 
fused as  were  proper  and  applicable  to 
the  evidence.  Goll  v.  U.  S.  (1907)  151 
Fed.  412,  80  C.  C.  ^.  642. 

The  following  instruction,  in  a  trial 
for  aiding  a  national  bank  cashier  in 
misapplying  a  stock  certificate  held  by 
the  bank,  was  unobjectionable,  being 
but  a  broader  statement  of  the  prin- 
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dple  that  eveiy  man  Is  presumed  to 
know  the  natural  and  probable  conse- 
quences of  his  own  acts:  ''As  I  have 
said  before  the  question  of  intent  is 
one  that  is  hard  to  establish  directly, 
because  grown  persons  do  not  always 
disdose  the  object  they  have  in  view  in 
any  acts  in  which  they  maj'  indulge; 
and  you  have  to  gather  the  intent  from 
the  character  of  the  act,  the  circum- 
stances surrounding  it,  and  from  con- 
duct of  a  like  character  which  may  ap- 
pear as  tending  to  aid  you  in  finding 
and  discovering  it.'  But  in  connection 
with  all  this,  unless  the  testimony 
satisfies  you  of  something  else,  you  are 
warranted  in  holding  a  party  responsi- 
ble for  the  natural  and  probable  and 
legitimate  consequences  of  his  act.  I 
have  said  that  is  what  is  presumed  in 
every  case  a  man  means."  Cook  v.  U. 
S.  (1908)  159  Fed.  919,  87  C.  O.  A- 
99,  writ  of  certiorari  denied  (1908)  28 
Sup.  a.  761.  209  U.  S.  651,  52  li.  Ed. 
922. 

In  a  prosecution  of  an  officer  of  a 
national  bank  un(ler  this  section  for 
misapplication  of  funds  with  intent 
to  injure  and  defraud  the  association, 
general  language  used  in  the  charge  in 
explaining  the  section,  stating  that  a 
misapplication  of  funds,  in  order  to 
constitute  an  offense,  must  have  been 
with  intent  to  injure  or  defraud  the 
bank  "or  to  deceive  any  officer  of  the 
^  bank  or  any  agent  appointed  pursuant 
to  law  to  examine  the  affairs  of  the 
bank,"  was  not  misleading,  where  the 
jury  were  subsequently  charged  spe- 
cifically on  the  precise  issue  presented 
by  the  indictment  and  that  an  intent  to 
defraud  the  bank  must  be  shown. 
Morse  v.  U.  S.  (1909)  174  Fed.  539,  98 
C.  O.  A.  321,  20  Ann.  Cas.  938,  writ 
of  certiorari  denied  (1909)  30  Sup.  CL 
406,  215  U.  S.  605,  54  L.  Ed.  346. 

Instructions  considered  in  a  prosecu- 
tion of  an  officer  of  a  national  bank  un- 
der this  section  for  willfully  misapply- 
ing funds  of  the  bank,  and,  taken  to- 
gether, held  to  correctly  submit  to  the 
jury  the  question  of  wrongful  intent. 
Walsh  V.  U.  S.  (1909)  174  Fed.  615,  98 
C.  C.  A.  461,  writ  of  certiorari  denied 
(1910)  30  Sup.  Ot.  409,  215  U.  S.  609, 
54  L.  Ed.  347. 

28.  Verdict.  — In  a  prosecution  for 
violating  this  section,  the  indictment 
contained  150  counts  covering  50  trans- 
actions with  reference  to  each  of  which 
embezzlement,  abstraction,  and  willful 
misapplication  were  severally  charged. 
The  court  directed  an  acquittal  as  to 
the  charges  of  embezzlement  and  charg- 
ed that  |he  first  three  counts  involving 
a  $10,000  note  transaction  might  be 
first  considered,  and,  if  that  money  was 
abstracted  or  willfully  misapplied,  the 
jury  should  convict  defendant,  and  need 
not  go  further  into  the  case.  The  jury 
on  returning  announced  that  they  had 
found  defendant  guilty  as  indicated  in 
the  third  count;    but  the  verdict,  as 


Ch.3) 


NATIONAL  BANKS 


§  9772 


recorded,  was  that  the  defendant  was 
guilty  in  manner  and  form  as  charged 
in  the  third  count  in  the  indictment,  and 
not  guilty  as  to  the  remaining  counts. 
Held,  that  such  verdict  was  not  tanta- 
mount to  an  express  finding  that  the 
facts  requisite  to  a  conviction  on  any  of 
the  other  counts  had  not  been  shown 
to  exist,  and  that  there  was  therefore 
no  evidence  on  which  a  finding  of  their 
existence  with  reference  to  the  third 
count  could  be  sustained.  Lear  v.  XJ. 
S.  (1906)  147  Fed.  349,  77  C.  C.  A.  527. 
Where  an  indictment  under  this  sec- 
tion charging  an  officer  of  a  national 
bank  with  willful  misapplication  of  its 
funds  contains  counts  each  based  on 
the  discounting  of  a  separate  instru- 
ment, and  another  count  based  on  the 
discounting  of  all  of  such  instruments, 
a  verdict  is  not  repugnant  and  incon- 
sistent because  it  finds  the  defendant 
guilty  on  the  latter  count  and  not  guilty 
on  the  former.  Flickinger  v.  U.  S. 
(190®  150  Fed.  1,  79  C.  C.  A.  515,  writ 
of  certiorari  denied  (1907)  27  Sup.  Ct 
786,  204  U.  S.  671,  61  L.  Ed.  673. 

29.  Questions  for  Juryd— In  a  prose- 
cution of  an  officer  of  a  national  bank 
for  misapplying  its  funds,  where  the 
transactions  as  shown  by  the  books  of 
the  bank  were  legitimate  and  proper  on 
their  face,  the  question  of  intent  is  one 
for  the  jury,  under  proper  instructions. 
Walah  V.  U.  S.  (1909)  174  Fed.  615,  98 
C.  O.  A.  461,  writ  of  certiorari  denied 
(1910)  30  Sup.  Ct  409,  215  XJ.  S.  609, 
54  L.  Ed.  347. 

(E)  Making  false  entries  or  BtaiementM 

30.  What    constitutes     offense^^The 

statute  which  punishes  false  entries  to 
deceive  agents  appointed  under  section 
9832  refers  to  entries  made  with  that 
intent,  whether  before  or  after  the  ap- 
pointment of  the  agent  U.  S.  v.  Brit- 
ton  (1883)  ^  Sup.  Ct  512,  520,  107  U. 
S.  655,  27  L.  Ed.  520. 

The  president  and  assistant  cashier 
of  a  national  bank  are  indictable  as 
principals  for  making  a  false  entry  in 
a  report,  although  neither  of  them  actu- 
ally signed  or  attested  the  report 
Cochran  v.  U.  S.  (1895)  15  Sup.  Ct 
628,  157  U.  S.  286,  39  L.  Ed.  704. 

The  assistant  cashier  of  a  bank  is 
indictable  for  making  a  false  entry  in 
a  report  to  the  comptroller,  although 
he  is  not  one  of  the  officers  authorized 
to  make  such  a  report;  for  he  may 
be  regarded  as  within  the  category  of 
"clerk  or  agent."    Id. 

Where  a  transaction  by  a  national 
bank  officer  with  intent  to  defraud  is 
entered  on  a  deposit  slip,  entry  of  the 
contents  of  such  slip  upon  the  books 
of  the  bank  by  him,  or  by  his  direction, 
is  making  a  "false  entry,"  within  this 
section.  Agnew  v.  U.  S.  (1897)  17  Sup. 
Ct  235,  241,  165  XJ.  S.  36,  41  L.  Ed. 
624. 

Intent  to  injure  a  bank  by  a  false  re- 
port to  the  Comptroller  of  the  Curren- 


cy is  not  negatived  as  matter  of  law  by 
the  fact  that  the  report  showed  the 
bank  to  be  in  better  condition  tiian  it 
really  was.  XJ.  S.  v.  Corbett  (1909)  30 
Sup.  Ct  81.  82,  215  U.  S.  233,  54  L. 
Ed.  173. 

If  an  overdraft  on  a  national  bank  is 
properly  made  and  allowed,  or  even  if 
improperly  allowed,  the  entry  of  the 
transaction  on  the  books  of  the  bank 
just  as  it  occurred  is  not  a  false  entry, 
under  this  section.  Dow  v.  XJ.  S.  (1897) 
82  Fed.  904,  27  C.  C.  A.  140. 

Where  the  account  of  a  depositor 
with  a  national  bank  shows  that  he  has 
drawn  out  more  money  than  has  been 
credited  to  him,  the  excess  constitutes 
an  overdraft,  and  is  required  to  be  so 
reported  in  the  bank's  statement  to  the 
comptroller.  The  fact  that  the  depos- 
itor has  given  the  bank  a  note  to  se- 
cure overdrafts,  where  it  has  not  actu- 
ally been  discounted,  and  the  proceeds 
placed  to  his  credit  on  the  books,  does 
not  warrant  the  reporting  of  such  over- 
draft under  the  head  of  "loans  and  dis- 
counts." Bacon  v.  XJ.  S.  (1899)  97  Fed. 
85,  38  C.  C.  A.  37. 

To  constitute  the  offense  of  making  a 
false  report  of  the  condition  of  a  na- 
tional bank,  within  this  section,  it  is  not 
necessary  that  such  report  when  made 
by  an  officer  of  the  bank  to  the  comp- 
troller, should  have  been  made  in  re- 
sponse to  a  call  or  request  of  the  comp- 
troller.    Id. 

Entries  in  the  books  of  a  national 
bank  which  correctly  record  actual 
transactions  of  the  bank,  although  such 
transactions  may  have  been  unauthor- 
ized, or  even  fraudulent  are  not  false 
entries,  within  the  meaning  of  this  sec- 
tion. Twining  v.  XJ.  S.  (1906)  141  Fed. 
41,  72  C.  C.  A.  529. 

Where  the  president  of  a  national 
bank  made  a  false  report  to  the  Comp- 
troller of  the  Currency  with  intent  to 
deceive  an  examiner  who  might  be  ap- 
pointed to  make  an  examination  of  the 
bank,  as  provided  by  section  9832,  post, 
such  act  constituted  an  offense,  irre- 
spective of  the  existence  of  any  other 
incidents  disjunctively  mentioned  in 
this  section.  Clement  v.  XJ.  S.  (1906) 
149  Fed.  305,  79  C.  C.  A.  243,  writ  of 
certiorari  denied  (1907)  27  Sup.  Ct 
795,  206  XJ.  S.  562,  51  L.  Ed.  1189. 

This  section  includes  a  report  vol- 
untarily made  as  well  as  one  required 
by  law,  if  the  false  entry  was  made 
with  the  requisite  unlawful  intent. 
Harper  v.  U.  S.  (1909)  170  Fed.  385, 
95  C.  C.  A.  555,  reversing  judgment 
(1907)  104  S.  W.  673,  7  Ind.  T.  437. 

A  national  bank,  of  which  defendant 
was  cashier,  was  in  straitened  circum- 
stances, so  that  the  president  cashier, 
and  assistant  cashier  had  not  drawn 
their  salaries  for  five  months.  Each  of 
the  officers  having  overdrawn  his  in- 
dividual account  with  the  bank  to  the 
amount  of  their  unpaid  salaries,  the 
bank  examiner  required  the  overdraft 
to  be  made  good,  and  the  officers  indue- 
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ed  F.,  who  was  solvent,  to  execute  his 
note  to  the  bank  for  their  accommoda- 
tion, and  this  was  discounted;  the  pro- 
ceeds beings  credited  to  the  officers'  in- 
dividual accounts.  Held,  that  the  note, 
while  accommodation  paper  so  far  as 
the  officers  of  the  bank  were  concerned, 
was  enforceable  against  the  maker  by 
the  bank,  and  hence  its  inclusion  in  a 
report  made  by  the  cashier  to  the 
Comptroller  of  the  Currency  as  a  loan 
and  discount  of  the  bank  did  not  con- 
stitute the  making  of  a  "false  entry,"  in 
violation  of  this  section.  Hayes  v.  U.  S. 
(1909)  169  Fed.  101,  94  C.  C.  A.  449. 

If  the  officer  of  a  bank  procured  a 
note  to  be  given  to  it  by  an  irresponsi- 
ble person,  with  intent  of  apparently 
increasing  the  bank's  assets,  and  there- 
after made  an  entry  in  a  report  requir- 
ed -by  law  to  the  Comptroller  of  the 
Currency,  including  such  note  as  a  bona 
fide  asset  of  the  bank,  with  either  of  the 
intents  denounced  by  this  section,  such 
entry  would  be  a  false  entry  within 
such  section.    Id. 

Upon  a  charge  against  an  officer  of  a 
national  bank  of  making  false  entries 
in  the  books  of  the  bank,  it  is  imma- 
terial whether  defendant  made  the  en- 
tries in  person  or  caused  them  to  be 
made  by  a  derk  or  Bookkeeper.  Morse 
V.  XL  S.  (1909)  174  Fed.  539,  98  C.  C. 
A,  321,  20  Ann.  Cas.  93a  writ  of  cer- 
tiorari denied  (1909)  30  Sup.  Ct,  406, 
215  U.  S.  605,  54  L.  Ed.  346. 

Entries  in  the  books  of  a  national 
bank  showing  loans  to  persons  named 
on  the  security  of  stocks  deposited  as 
collateral,  when  in  fact  the  transactions 
were  purchases  of  the  stock  by  the 
bank,  the  supposed  borrowers  being 
merely  dummies  wholly  irresponsible 
for  the  amount  of  the  notes  which  they 
gave  without  any  intention  of  paying 
the  same  or  any  knowledge  of  the  actu- 
al transactions,  were  false  entries,  and, 
when  made  by  the  direction  of  an  of- 
ficer of  the  bank  who  conducted  the 
transactions,  a  jury  was  justified  in 
finding  that  they  were  fraudulent  and 
made  with  intent  to  deceive  the  bank 
examiner  and  his  agents  in  violation  of 
this  section.    Id. 

The  fact  that  entries  in  a  report 
mfldc  by  a  national  bank  to  the  Comp- 
troller accurately  state  the  facts  as 
shown  by  the  books  does  not  prevent 
them  from  being  false,  where  the  books 
themselves  do  not  correctiy  show  the 
actual  transactions  or  condition  of  the 
bank.    Id. 

The  making  of  false  entries  in  the 
books  of  a  national  bank  is  equally  an 
offense,  whether  it  is  done  by  the  bank 
officer  charged,  or  whether  he  procures 
it  to  be  done  through  the  medium  of 
others.  Richardson  v.  U.  S.  (1910)  181 
Fed.  1,  104  C.  C.  A.  69. 

Where  an  officer  of  the  bank  makes 
false  credits  in  favor  of  a  firm  of  which 
he  is  a  member,  and  causes  the  money 
represented  by  such  credits  to  be  paid 
to  his  firm  by  being  drawn  out  of  the 
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bank  by  his  partner,  in  pursuance  of  an 
understanding  had  with  him  that  the 
money  should  be  so  drawn,  the  credit 
having  been  made  for  that  purpose,  he 
will  be  guilty  of  a  violation  of  the  stat- 
ute. U.  S.  V.  Fish  (C.  C.  1885)  24  Fed. 
585. 

The  crime  of  making  false  entries  by 
an  officer  of  a  national  bank,  with  in- 
tent to  defraud,  defined  in  this  section, 
includes  any  entry  on  the  books  of  the 
bank  intentionally  made  to  represent 
what  is  not  true  or  does  not  exist,  with 
the  intent  either  to  deceive  its  officers 
or  defraud  the  association.  The  crime 
may  be  committed  personally  or  by  di- 
rection, and  it  is  immaterial  that  the 
act  was  not  done  in  a  skillful  manner, 
or  that  the  falsity  could  be  easily  de- 
tected by  inquiry  or  by  examination  of 
other  books.  U.  S.  v.  Harper  (C.  C 
1887)  33  Fed.  471. 

Under  this  section,  it  is  an  indictable 
offense  to  make  a  false  entry  in  a  re- 
port to  the  comptroller  of  the  cur- 
rency. U.  S.  V.  French  (C.  C.  1893) 
57  Fed.  382;  Same  v.  Work  (C.  C. 
1893)  Id.  391. 

A  false  entry,  either  in  the  books  of 
the  bank  or  in  a  report  of  its  condition, 
is  punishable  only  when  the  jury  find 
that  it  was  made  by  the  defendant,  or 
by  his  direction,  with  the  intent,  either 
(1)  to  injure  or  defraud  the  bank,  or 
some  other  corporation,  or  some  firm 
or  person;  or  (2)  to  deceive  some  offi- 
cer of  the  bank;  or  (3)  to  deceive  some 
agent  appointed  or  thereafter  to  be  ap- 
pointed to  examine  the  affairs  of  the 
bank.  If  any  one  of  these  intents  is 
present,  the  offense  is  complete.  U.  S. 
V.  AlUs  (C.  C.  1893)  73  Fed.  165. 

The  word  "entry,"  as  used  in  this 
section,  declaring  .that  every  officer, 
derk,  or  agent  of  a  national  banking 
association  who  makes  any  false  en- 
tries in  any  of  the  bank's  books  with 
intent  to  injure  or  defraud  the  asso- 
ciation shall  be  guilty  of  a  misdemean- 
or, means  "an  item  in  an  account."  U. 
S.  V.  Morse  (C.  C.  1908)  161  Fed.  429. 

A  false  entry  within  this  section  is 
an  entry  made  in  such  book  by  an  offi- 
cer of  the  bank,  that  is  intentionally 
and  knowingly  false  when  made,  and 
made  with  intent  to  deceive  the  officers 
of  the  bank  or  defraud  the  association. 
U.  S.  V.  Wilson  (O.  O.  1910)  176  Fed. 
806. 

The  offense  of  making  a  false  entiy  in 
the  books  of  a  national  bank  by  an  offi- 
cer, in  violation  of  this  section,  may  be 
made  personally  or  by.  direction  to  an- 
other.   Id. 

A  simple  mistake  by  an  officer  of  a 
national  bank  in  making  an  entry  in  one 
of  the  company's  books,  growing  out  of 
a  clerical  error,  is  not  a  violation  of 
this  section.    Id.        , 

The  making  of  false  entries  by  a  derk 
in  a  national  bank  by  direction  of  the 
president  constitutes  the  latter  a  prin- 
dpal  in  the  offense  of  making  false  en- 
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tries.    In  re  Van  Campen  (D.  C.  1868) 
Fed.  Cas.  No.  16,835. 

Clerical  mistakes,  or  mere  arbitrary 
exercise  of  discretion  in  keeping  books, 
are  not  "false  entries/*  within  this 
section.  U.  S.  v.  Allen  (D.  C.  1880) 
47  Fed.  69a 

The  erasure  of  figures  constituting 
part  of  a  number  already  written  in  an 
account  book  of  a  national  bank,  and 
the  writing  of  different  figures  in  place 
of  those  erased,  constitute  "making  an 
entry,"  within  the  meaning  of  this  sec- 
tion. U.  S.  V.  CrecDius  (D.  C.  1888) 
34  Fed.  30. 

Where  the  form  of  report  as  prescrib- 
ed by  the  comptroller  contains  a  head- 
ing of  "Loans  and  Discounts,"  and  also 
one  of  "Overdrafts,"  a  bank  officer  is 
not  justified  in  entering  oyerdrafts 
which  are  being  carried  as  such  on  the 
books  of  the  bank  as  "Loans  and  Dis- 
counts," merely  because  he  regards  an 
overdraft  as  a  temporary  indefinite 
loan,  nor  because  these  two  headings 
are  both  found  among  the  "Resources" 
of  the  bank.  U.  S.  v.  Graves  (D.  C. 
1892)  53  Fed.  634. 

In  determining  whether  the  entry, 
under  heading  of  "Loans  and  Discounts" 
in  a  report,  of  certain  corporation 
bonds  secured  by  mortgage,  and  owned 
by  the  bank,  was  the  making  of  a  "false 
entry,"  within  the  meaning  of  the  stat- 
ute, the  jury  may  consider  the  fact  that 
on  the  prescribed  form  of  report,  after 
a  heading  of  "U.  S.  Bonds,"  there  is  a 
heading  of  "Other  Stocks,  Bonds,"  etc., 
and  that,  in  the  report  made,  certain 
other  corporation  bonds,  owned  by  the 
bank,  were  entered  under  the  latter 
heading.    Id. 

It  is  not  making  a  "false  entry,"  with- 
in the  meaning  of  the  statute,  to  en- 
ter in  such  report,  under  heading  of 
"Loans  and  Discounts,"  items,  which, 
on  books  of  the  bank,  and  for  conven- 
ience of  its  officers,  have  been  tempo- 
rarily withdrawn  from  that  heading,  and 
which  are,  from  day  to  day,  carried  on 
books  of  the  bank  under  heading  of 
"Suspended  Loans,"  while  awaiting  the 
action  of  the  directors  as  to  entering 
them  up  as  a  loss  on  profit  and  loss  ac- 
count.   Id. 

A  "false  entry"  in  a  report  by  a  na- 
tional bank  officer  or  director,  within 
the  meaning  of  this  section,  is  not  an 
incorrect  entry  made  through  inad- 
vertence or  negligence,  but  is  an  entry 
known  to  the  maker  to  be  untrue.    14 

It  is  not  a  necessary  ingredient  of  the 
offense  of  making  a  false  entry  in  a  re- 
port that  the  report  shall  be  one  of 
those  mentioned  in  sections  9774,  9776, 
post,  or  one  which  the  bank  is  bound 
by  law  to  make.  It  is  sufficient  if  the 
report  is  one  made  in  the  due  course 
of  business.  U.  S.  v.  Booker  (D.  O. 
1897)  80  Fed.  376. 

The  entry  on  the  books  of  a  national 
bank  by  the  cashier  as  a  "cash  item" 
of  a  check  which  actually  entered  into 
a  transaction  of  the  bank  will  not  sup- 


port an  indictment  of  the  cashier,  un- 
der this  section,  for  making  a  "false 
entry,"  although  it  is  further  charged 
that  he  knew  the  check  to  be  worthless 
and  fraudulent,  and  made  the  entry  with 
intent  to  deceive,  etc.  The  entry,  being 
a  truthful  statement  of  the  actual 
transaction,  cannot  be  converted  into  a 
false  entry  by  any  other  fraudulent  or 
unlawful  act  of  the  cashier.  U.  S.  v. 
Young  (D.  C.  1904)  128  Fed.  111. 

Concealment  by  the  president  of  a 
national  bank  from  the  bookkeeper  of 
facts  necessary  to  enable  the  latter  to 
make  accurate  entries  in  the  books  of 
the  bank,  by  reason  of  which  fact  he 
made  false  entries,  does  not  constitute 
the  making  of  false  entries  by  the 
president  whiph  is  made  a  criminal  of- 
fense by  this  section.  U.  S.  v.  Mc- 
Clarty  (D.  C.  1911)  191  Fed.  523. 

The  false  entries  under  this  section 
must  be  made  by  the  officer  of  the 
bank  in  person,  or,  if  by  another,  the 
latter  must  in  an  affirmative  way  be 
authorized  or  directed  by  the  officer 
to  make  the  particular  entry.    Id. 

The  term  "false  entries,"  as  used  in 
this  section,  held  not  satisfied  by  an 
unfilled  blank  for  paper  rediscounted  in 
the  report  of  a  national  bank  to  the 
Comptroller  of  the  Currency.  U.  S.  v. 
Herrig  (D.  C.  1913)  204  Fed.  124. 

Only  a  person  guilty  of  knowingly 
making  a  false  entry  in  a  national 
bank's  report  to  the  Comptroller  is 
guilty  of  violating  this  section,  and  not 
an  officer  of  the  bank  who  verifies  the 
bank's  report  containing  such  entries, 
without  knowledge  or  responsibility 
therefor.    Id. 

31.  Jurisdiction.— The  offense  of 
making  false  entries  in  the  books  of  a 
national  bank  is  exclusively  cognizable 
by  the  federal  courts.  In  re  Eno  (C. 
C.  1893)  54  Fed.  669,  judgment  re- 
versed People  of  State  of  New  York 
V.  Eno  (1894)  15  Sup.  Ct  30,  155  U. 
S.  89,  39  L.  Ed.  80. 

32.  Indictment.— It  is  not  necessary 
to  allege  specifically  in  indictment  that 
the  reports  were  transmitted  to  the 
comptroller  of  the  currency,  or  that 
they  were  published.  U.  S.  v.  Potter 
(O.  C.  1892)  56  Fed.  83  (judgment  re- 
versed Potter  V.  U.  S.  [1894]  15  Sup. 
Ct.  144,  155  U.  S.  438,  39  L.  Ed.  214) ; 
Harper  v.  U.  S.  (Ind.  T.  1907)  104  S. 
W.  673. 

An  indictment  against  a  bank  officer 
for  a  willfully  false  declaration  or 
statement  in  a  report  made  under  sec- 
tion 9774,  post,  verified  by  his  oath 
administered  by  a  notary  public  of  a 
state  prior  to  the  act  of  February  26, 
1881,  cannot  be  sustained.  U.  S.  v. 
Curtis  (1882)  2  Sup.  Ct  507,  510)  107 
U.  S.  671,  27  L.  Ed.  534. 

An  indictment  of  the  president  of  a 
national  bank  charging  him  with  having 
made  a  false  entry  in  one  of  its  ac- 
count books  known  as  "Profit  and  Loss 
No.  6,"  as  follows:  "Richard  L.  Dick- 
son,  182  days*  int,  8  per  cent.,  132,- 
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673.49,  to  July  1,  '76,-5,365.88;"  pur- 
porting thereby  to  show  that  $5,365.88 
had  been  received  by  said  association 
on  account  of  interest  due  from  said 
Dickson,  with  intent  to  defraud  the  as- 
sociation, or  to  deceive  any  agent  ap- 
pointed to  examine  its  affairs, — is  not 
defective  because  it  fails  to  allege  that 
the  entry  was  in  an  account  of  and  in 
the  due  course  of  business  of  the  bank, 
or  that  the  interest  in  question  was 
.  due;  or  on  the  ground  that  the  entry 
is  without  significance,  and  unintelligi- 
ble; or  that  it  is  not  calculated  to  de- 
ceive a  bank  examiner;  or  because  it 
is  not  alleged  that,  at  the  time  the  en- 
try was  made,  an  examiner  had  been 
appointed.  U.  S.  v.  Britton  (1883)  2 
Sup.  Ct  512,  107  U.  S.  655,  27  L.  Ed. 
520. 

An  indictment  of  the  president  of  a 
national  bank  for  making  a  false  entry 
in  its  account  books,  **to  injure  and  de- 
fraud said  association,  and  certain  per- 
sons to  the  grand  jurors  unknown," 
following  the  language  of  the  statute, 
sufficiently  charges  the  intent  with 
which  the  offense  was  committed,  and 
is  not  repugnant  or  impossible.    Id. 

An  indictment  for  making  a  false  en- 
try in  a  report  to  the  comptroller  need 
not  allege  that  such  report  was  made 
by  the  banking  association  or  that  it 
was  actually  verified  by  the  oath  of  the 
president  or  attested  by  the  directors 
as  required  by  section  9774,  post,  but 
it  is  sufficient  to  aver  that  defendant 
made  such  false  entry  "in  a  certain  re- 
port •  •  ♦  made  to  the  comptroller 
of  the  currency  in  accordance  with  the 
provisions"  of  section  9774,  post 
Cochran  v.  U.  8.  (1895)  15  Sup.  Ct 
628.  629,  157  U.  S.  286,  39  L.  Ed.  704. 

If,  in  an  indictment  under  this  sec- 
tion, it  is  the  purpose  of  the  govern- 
ment to  charge  the  making  of  false  en- 
tries in  the  books  of  the  bank  because 
of  the  receiving  and  crediting  of  checks 
drawn  thereon  by  parties  who  had  no 
funds  there,  the  indictment  should  set 
forth  a  description  of  the  checks,  with 
an  averment  of  the  reasons  why  they 
were  to  be  deemed  false  or  valueless. 
Dow  V.  U.  S.  (1897)  82  Fed.  904,  27 
C.  O.  A.  140. 

An  averment  in  the  second  or  a  sub- 
sequent count  of  an  indictment,  drawn 
under  this  section,  that  said  defendant, 
on  a  date  given,  "being  then  and  there 
the  cashier  of  said  association  as 
aforesaid,"  as  such  cashier,  committed 
the  acts  charged,  is  sufficient  to  iden- 
tify and  incorporate  in  said  count  the 
averments  of  the  first  count  that  the 
defendant  was,  at  the  time  referred  to, 
the  duly  elected  and  acting  cashier  of 
a  certain  national  banking  association, 
and  that  such  association  was  at  the 
time  existing  and  carrying  on  business 
under  the  laws  of  the  United  ^ates. 
Peters  v.  U.  S.  (1899)  94  Fed.  127,  36 
O.  O.  A.  105. 

Aji  indictment  against  a  sole  defend- 
ant, charging  that,  as  cashier  of  a  na- 
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tional  banking  association,  he  caused 
and  procured  the  making  of  false  en- 
tries in  the  books  of  the  bank,  by  cer- 
tain clerks  under  his  control  as  such 
cashier,  with  intent  to  defraud,  suffi- 
ciently charges  him  with  the  offense  as 
principal;  the  making  of  such  entries 
by  his  direction  being  the  same,  in  le- 
gal effect,  as  his  making  them  in  per- 
son.   Id. 

A  count  of  an  indictment,  charging 
that  defendant,  as  president  of  a  na- 
tional banking  association,  caused  a 
false  entry,  which  is  set  out,  to  be 
made  in  the  books  of  the  bank,  pur- 
porting to  show  that  a  customer  had 
deposited  a  certain  sum  to  his  general 
credit,  when  in  fact  as  defendant  well 
knew,  no  such  deposit  had  been  made* 
is  not  insufficient,  in  the  absence  of  an 
application  for  a  bill  of  particulars,  be- 
cause it  does  not  allege  the  manner  in 
which  defendant  "caused"  the  entry  to 
be  made.  McKnight  t.  U.  S.  (1899) 
97  Fed.  208,  38  C.  O.  A.  115. 

An  indictment  charging  a  defendant, 
as  an  officer  of  a  national  bank,  with 
having  made  a  false  statement  in  a  re- 
port made  to  the  comptroller,  is  not 
required  to  set  out  such  report  in  full, 
but  is  sufficient  if  it  identifies  the  re- 
port by  its  date,  and  sets  out  the  par- 
ticular statement  claimed  to  be  false; 
the  only  requisite  being  that  it  shall 
clearly  advise  the  accused  of  the  exact 
charge  he  is  required  to  meet  Dorsey 
v.  U.  S.  (1900)  101  Fed.  746,  41  C.  0. 
A.  652,  writ  of  certiorari  denied 
(1900)  20  Sup.  Ct  1030, 178  U.  S.  613, 
44  L.  Ed.  1216. 

An  indictment  against  two  defend- 
ants, charging  them  with  a  conspiracy 
to  commit  an  offense  against  the  Unit- 
ed States  by  making  certain  false  en- 
tries in  the  books  of  a  national  bank 
of  which  one  of  the  defendants  was  an 
officer,  is  not  bad  because,  in  stating 
the  details  of  the  overt  act  committed 
by  defendants,  it  is  averred  that  the 
entries  which  were  ngiade  in  the  books 
of  the  bank  were  made  by  the  hand  of 
the  defendant  who  was  not  an  officer 
thereof;  it  being  averred  that  both  de- 
fendants were  present  and  participated 
in  the  carrying  out  of  the  plan  formed 
between  them  to  make  such  entries. 
Scott  V.  U.  S.  (1904)  130  Fed,  429,  64 
O.  O.  A.  631. 

An  indictment  under  this  section,  al- 
leging that  accused,  while  acting  as 
president  of  a  national  bank,  made  a 
false  entry  in  a  report  to  the  Comp- 
troller of  Currency,  that  the  lawful 
money  reserve  in  the  bank,  consisting 
of  gold  coin,  was  $23,955,  when  in  fact 
the  bank  only  had  $21,955  in  gold  coin 
as  lawful  money  reserve,  was  not  ob- 
jectionable for  want  of  an  allegation 
that  the  lawful  reserve  exceeded  the 
amount  the  bank  actually  had  on  hand; 
the  gist  of  the  offense  being  the  mak- 
ing of  false  entries  in  the  report  C!lem- 
ent  v.  U.  S.  (1906)  149  Fed.  305.  79 
C.  C.  A.  243,  writ  of  certiorari  denied 
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(1907)  27  Sup.  Ct  795,  206  U.  S.  662, 
51  L.  Ed.  1189. 

A  couDt  in  an  indictment  for  violat- 
ing the  national  banking  act  alleged 
that  accused,  as  president  of  the  bank, 
made  an  entry  in  the  bank's  daily  jour- 
nal of  the  words  and  figures  following: 
"Other  Real  Estate,  A.  Barton  Farm, 
$3,350.00;"  that  the  entry  indicated 
that  the  south  half  of  a  specified  quar- 
ter section  of  land  was  a  certain  80- 
acre  tract  known  as  the  "Barton 
Farm,"  and  was  an  asset  of  the  bank 
in  the  sum  of  $3,350.00;  that  the  entry 
BO  made  was  false,  in  that  the  same 
described  land  was  not  then  and  there 
an  asset  of  the  bank  of  the  value  of 
$3,350.00,  or  of  any  sum  whatsoever. 
Held,  that  such  count  was  not  defec- 
tive as  failing  to  charge  that  the  A. 
Barton  farm  was  known  or  described 
in  accordance  with  the  description  re- 
cited, or  was  identified  therewith,  or 
because  it  was  not  charged  that  the  A. 
Barton  farm  was  not  an  asset  of  the 
bank.    Id. 

Where  accused,  a  national  bank  derk, 
was  indicted  under  several  counts  for 
making  false  entries  in  the  bank's 
books,  in  violation  of  this  section,  and 
on  conviction  on  several  counts  was 
sentenced  to  imprisonment  for  a  term 
less  than  the  maximum  provided  for  a 
single  offense,  and  at  least  one  of  the 
coimts  in  the  indictment  was  sufficient, 
the  sentence  would  be  applied  to  such 
count,  and  the  validity  of  the  remaining 
counts  regarded  as  immaterial.  Har- 
vey V.  U.  S.  (1908)  159  Fed.  419,  86 
G.  C.  A.  399. 

An  indictment  under  this  section 
charging  defendant  as  cashier  of  a  na- 
tional bank  with  making  a  false  entry 
in  a  report  with  intent  to  deceive  an 
officer  of  the  association,  need  not  de- 
scribe the  report  with  technical  accu- 
racy, and  an  averment  of  date  when 
made,  and  that  it  was  a  report  to  the 
Comptroller  of  the  Currency  showing 
resources  and  liabilities  on  a  certain 
date,  is  sufficient  to  authorize  presump- 
tion that  it  was  a  report  made  by  the 
association  under  section  9774.  Har- 
per V.  U.  a  (1909)  170  Fed.  385,  95 
0.  C.  A.  556,  reversing  judgment 
(1907)  104  S.  W.  673,  7  Ind.  T.  437. 

In  a  prosecution  of  a  national  bank 
officer  for  making  false  entries,  an  al- 
legation that  they  were  made  "in  a 
book  of  said  bank  known  as  'Journal 
K'"  sufficiently  alleged  that  the  book 
was  a  book  of  the  association  within 
this  section.  Billingsley  v.  U.  S. 
(1910)  178  Fed.  653,  101  O.  O.  A.  465. 

This  section  contemplated  two  sep- 
arate intents,  one  to  injure  or  defraud 
the  association,  and  the  other  to  de- 
ceive, either  of  which,  when  accom- 
panying a  forbidden  act,  constitutes  an 
offense,  and  hence  it  was  not  necessary 
that  an  indictment  alleging  a  false  en- 
try with  intent  to  deceive  should  also 
charge  an  intent  to  injure  or  defraud 
the  association  or  any  other  company 
or  person.    Id. 

9  U.S.C0MP.'16-748 


An  indictment  charging  a  bank  officer 
with  false  entries  "with  the  intent  to 
deceive  any  agent  appointed  to  examine' 
the  affairs  of  the  bank"  sufficiently 
designated  the  person  intended  to  be 
deceived.    Id. 

Where  an  indictment  against  a  na- 
tional bank  cashier  for  making  false 
entries,  specified  with  great  particular- 
ity and  at  length  the  entries,  the  falsi- 
fication of  which  was  charged,  and 
these  entries  were  fully  described,  the 
indictment  was  not  defective  for  indefi- 
niteness,  because  it  did  not  specify  the 
names  of  the  clerks  or  employes  by 
whose  hand  the  entries  were  in  fact 
made.  Richardson  v.  U.  S.  (1010)  181 
Fed.  1,  104  C.  C.  A.  69. 

Where  a  national  bank  cashier  was 
indicted  for  making  false  entries,  and 
also  for  indirectly  participating  in  the 
making  thereof,  in  that  he  caused  and 
procured  them  to  be  made,  proof  of 
either  of  such  charges  was  sufficient 
after  verdict  to  sustain  a  conviction, 
even  though  the  other  was  not  prov- 
ed.   Id. 

The  intent  with  which  false  entries  in 
the  books  or  reports  of  a  national  bank 
are  made  is  of  the  essence  of  the  of- 
fense, and  must  be  proved  as  laid.    Id. 

An  indictment  held  to  sufficiently 
charge  the  making  of  a  false  entry  in 
a  report  to  the  Comptroller  of  the 
Currency  of  the  condition  of  a  national 
bank,  in  violation  of  this  section,  as 
against  an  objection  raised  by  motion 
in  arrest  PhilUps  v.  U.  S.  (1912)  201 
Fed.  259,  120  C.  C.  A.  149. 

Where  an  indictment  against  bank 
officers  for  false  reports  specifically 
referred  to  the  entries  alleged  to  be 
false,  it  was  not  an  abuse  of  the  trial 
court's  discretion  to  deny  an  applica- 
tion for  a  bill  of  particulars.  Ketten- 
bach  V.  U.  S.  (1913)  202  Fed.  377,  120 
C.  C.  A.  505. 

In  a  prosecution  of  a  national  bank 
president  for  making  a  false  entry  by 
debiting  the  account  of  the  F.  Bank 
with  $25,000  not  paid  on  a  check  or 
draft  of  that  bank,  the  indictment  held 
not  demurrable.  Norton  v.  U.  S. 
(1913)  205  Fed.  593,  123  C.  C.  A.  609. 

Where  there  is  a  doubt  whether  the 
indictment  for  making  false  entries 
charges  an  offense  within  the  statute, 
the  indictment  should  not  be  quashed, 
but  the  doubt  be  left  to  be  solved  on 
a  motion  in  arrest  of  judgment  IT.  S. 
V.  Bartow  (1882)  10  Fed.  874. 

An  indictment  which  charges  the 
making  of  a  false  entry  in  a  report  with 
intent  to  deceive  the  comptroller  of  the 
currency  cannot  be  sustained,  as  he  is 
not  an  agent  appointed  to  examine  the 
affairs  of  a  national  bank.     Id. 

Allegations  that  the  false  entries  were 
made  with  intent  "to  injure  and  defraud 
the  said  association  and  certain  persons 
to  the  grand  jurors  unknown"  are  suf- 
ficient U.  S.  V.  Potter  (C.  C.  1892) 
56  Fed.  as,  following  U.  S.  v.  Britton 
(1882)  2  Sup.  Ot  512,  107  U.  S.  656, 
27  Lu  Ed*  520,  and  judgment  reversed 
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Potter  V.  U.  S.  (18W)  15  Sup.  Ot  144, 
155  U.  S.  438,  39  L.  Ed.  214. 

The  omission  of  the  signs  for  dollars 
and  cents  in  the  recitals  of  the  alleged 
false  entries  in  the  reports,  and  mis- 
nomer of  the  reports,  are  immaterial, 
where  the  reports  are  set  out  by  their 
tenor  in  the  indictment,  so  that  these 
discrepancies  are  at  the  most  mere 
"matter  of  form,"  within  the  meaning 
of  section  1691,  ante,  for  which  the  in- 
dictment is  not  to  "be  deemed  insuffi- 
cient"   Id. 

The  use  in  an  indictment  under  this 
section  of  the  words  '*then  and  there" 
in  alleging  that  the  defendant  was 
president  or  director  of  such  bank,  and 
that  he  made  alleged  false  entries,  is 
not  uncertain  or  repugnant  merely  be- 
cause in  one  place  they  may  refer  to 
the  whole  of  a  day  and  in  another  to 
only  one  instant  of  the  day.     Id. 

An  indictment  against  the  president 
of  a  national  bank  under  this  section 
for  making  false  entries  in  the  books 
of  the  bank,  which  charges  that  it  was 
done  ''with  intent  to  injure  and  defraud 
the  said  association  and  certain  per- 
sons to  the  grand  jurors  unknown,"  is 
sufficient,  so  far  as  concerns  the  alle- 
gations of  intent  U.  S.  v.  Potter  (C 
C.  1892)  56  Fed.  97,  following  U.  S. 
V.  Britton  (1882)  2  Sup.  Ct  512,  107 
U.  S.  655,  27  L.  Ed.  520. 

When  the  indictment  alleges  that  the 
false  entries  in  question  indicated  that 
there  was  then  in  the  paying  teller's 
department  of  the  bank  a  certain 
amount  in  gold,  legal  tenders,  and  gold 
certificates,  when  such  amount  was  not 
there  in  fact,  it  is  not  necessary  that 
it  should  further  allege  that  such 
amount  was  not  then  in  other  depart- 
ments of  the  bank.    Id. 

Counts  charging  false  entries  by  the 
president  in  reports  of  the  condition  of 
the  bank,  which  allege  that  the  reports 
were  made  in  conformity  with  the  law, 
and  then  set  them  out  by  their  tenor, 
are  bad  for  their  failure  to  allege  spe- 
cifically that  the  reports  were  verified 
and  attested  by  the  cashier.    Id. 

The  fact  that  the  note  teller's  and 
paying  teller's  books,  in  which  it  is 
charged  the  president  made  the  false 
entries  on  which  the  indictments  are 
based,  are  usually  kept  by  those  officers 
without  interference  by  the  president, 
does  not  invalidate  the  indictment;  for 
the  presumption  that  these  acts  were 
so  far  beyond  the  range  of  his  duty  as 
to  be  mere  spoliations  is  at  best  one 
of  fact,  and  not  of  law.    Id. 

In  addition  to  the  entries  themselves, 
the  indictment  need  set  out  the  context 
only  when  it  so  modifies  the  entries  as 
to  be,  in  presiunption  of  law,  a  part 
of  them.    Id. 

An  allegation,  in  an  indictment  under 
this  section,  that  defendant  "did  make 
a  certain  false  entry  in  a  certain  re- 
port of  the  said  association/'  will  not 
be  construed  to  mean  that  the  entry 
was  made  after  the  report  was  com- 
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pleted,  and  was  in  &ct  an  alteration. 
U.  S.  V.  French  (O.  C.  1893)  57  Fed. 
382;  Same  v.  Work  (G.  O.  1893)  Id. 
391. 

It  is  sufficient  if  the  indictment  allege 
the  substance  of  the  reports  in  ques- 
tion, without  setting  them  out  in  full, 
for  whether  they  are  such  reports  as 
the  law  requires  can  be  determined  by 
the  court  from  the  allegations  that  they 
were  made  in  response  to  the  comptrol- 
ler's order,  and  those  touching  their  at- 
testation, verification,  and  other  like 
matters.    Id. 

For  the  purposes  of  this  section,  and 
of  an  indictment  drawn  under  it,  the 
preparation  and  completion  of  the  re- 
port; the  making  of  the  false  entry 
therein;  its  verification,  attestation, 
and  delivery  to  the  comptroller, — may 
be  considered  as  simultaneous,  and  there 
is  consequently  no  repugnance  in  fail- 
ing to  allege  that  any  or  all  of  these 
things  occurred  in  consecutive  order. 
Id. 

An  indictment  of  an  officer  of  a  na- 
tional bank,  under  this  section,  for  mis- 
application of  the  funds  or  property  of 
the  association,  sufficiently  alleges  the 
manner  in  which  the  misapplication  was 
accomplished  where  it  charges  that, 
having  access  to  the  funds  and  proper- 
ties of  the  bank,  he  willfully,  unlaw- 
fully, fraudulently,  and  without  the  con- 
sent of  the  bank,  converted  them  to 
his  own  use,  or  to  the  use  of  persons 
other  than  himself  and  other  than  the 
association.  U.  S.  v.  Eastman  (C.  C. 
1904)  132  Fed.  551. 

Where  counts  in  an  indictment 
against  national  bank  officers  in  alleg- 
ing the  transaction  claimed  to  have 
been  falsely  entered,  described  two  dif- 
ferent entries  or  sets  of  words  written 
down  in  different  parts  of  the  same 
book  or  report,  each  count  revealing 
a  false  record  by  double  entry,  such 
counts  were  double,  as  it  does  not  fol- 
low that,  because  the  debit  entry  of  a 
transaction  is  false,  the  credit  entry  of 
the  same  transaction  was  also  false. 
U.  S.  V.  Morse  (C.  O.  1908)  161  Fed. 
429. 

Where  an  indictment  against  bank  of- 
ficers alleged  a  conspiracy  to  make 
false  entries  in  the  books  of  the  bank, 
one  of  which  was  charged  to  consist  in 
entering  in  "call  loans  account"  a  **fic- 
titious"  promissory  note  as  though  it 
were  a  bona  fide  note  aftected  by  cer- 
tain stock  as  collateral,  whereas  in 
truth  the  bank  unlawfully  owned  the 
stock  and  the  note  was  created  and  en- 
tered as  a  genuine  note  merely  to  con- 
ceal the  illegality  of  the  original  pur- 
chase of  the  stock  and  the  continued 
holding  thereof,  was  not  defective,  in 
that  the  entry  was  a  true  entry  of  a 
fraudulent  transaction  only.    Id. 

An  indictment  under  this  section  al- 
leged that  defendant  as  president  of  a 
certain  bank,  "did  knowingly,  wrong- 
fully, and  unlawfully  make,  and  cause 
to  be  made,  false  entries  in  a  report  or 
statement"  of  such  bank,  being  a  re- 
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port  ol  its  condition  at  a  designated 
time,  "made  to  the  comptroller  of  the 
currency,  as  required  by  law  to  be 
made."  The  report  was  set  out  in  full, 
and  the  particulars  in  which  the  en- 
tries were  alleged  to  be  false  were  stat- 
ed in  detail.  Held,  that  the  indictment 
was  sufficient,  though  it  did  not  allege 
that  the  report  was  made  pursuant  to 
a  request  of  the  comptroller,  or  ac- 
cording to  a  form* or  at  a  time  prescrib- 
ed by  him  under  section  9774,  which 
provides  therefor.  U.  S.  y.  Hughitt  (D. 
C.  1891)  45  Fed.  47. 

Where  an  officer  of  a  national  bank 
is  charged  with  several  offenses  under 
this  section,  in  making  at  different 
times  false  entries  in  the  books,  re- 
ports, or  statements  of  the  association, 
such  offenses  may  be  charged  in  differ- 
ent counts  of  the  same  indictment,  as 
provided  in  section  1690,  ante,  as  "acts 
or  transactions  of  the  same  class  of 
crimes  or  offenses.**  U.  S.  v.  Berry  (D. 
G.  1899)  96  Fed.  842. 

An  indictment  charging  officers  of  a 
national  bank  with  making  a  false  en- 
try in  a  report  made  by  them,  "with  in- 
tent to  deceive  an  agent  appointed  to 
examine  the  affairs  of  the  association, 
to  wit,  the  Comptroller  of  tile  Curren- 
cy of  the  United  States**  does  not 
charge  an  offense  under  this  section; 
the  comptroller  not  being  charged  with 
any  duty  to  examine  national  banks,  al- 
though he  is  given  power  to  appoint 
agents  for  that  purpose.  U.  S.  v.  Cor- 
bett  (D.  C.  1908)  162  Fed.  687,  judg- 
ment reversed  (1909)  30  Sup.  Ct.  81, 
215  U.  S.  233,  54  L.  Ed.  173. 

A  general  averment  in  an  indictment 
against  officers  of  a  national  bank  that 
a  false  entry  charged  to  have  been 
made  by  them  in  a  report  to  the  Comp- 
troller of  the  Currency  was  made  "with 
intent  to  injure  and  defraud  the  asso- 
ciation'* is  insufficient  to  state  an  of- 
fense under  this  section;  no  facts  be- 
ing alleged  to  show  in  what  manner 
the  bank  could  have  been  injured  or 
defrauded  thereby.    Id. 

A  count  of  an  indictment  which 
charges  that  a  false  entry  was  made 
with  intent  to  injure  or  defraud,  and 
also  with  intent  to  deceive,  charges  two 
offenses,  and  is  bad  for  duplicity.  U.  S. 
V.  Norton  (D.  C.  1911)  188  Fed.  256. 

In  an  indictment  under  this  section 
for  making  a  false  entry  in  a  report, 
it  was  not  necessary  to  allege  that  the 
report  in  which  the  false  entry  was 
made  was  one  made  by  the  association, 
since  the  penalty  is  affixed  to  any  per- 
son making  the  false  entry,  and  not  to 
the  association  or  its  officers  for  mak- 
ing a  false  report  Harper  v.  U.  S. 
(Ind.  T.  1907)  104  S.  W.  673. 

In  a  prosecution  under  this  section, 
the  indictment  alleged  that  accused  was 
the  duly  elected,  qualified,  and  acting 
cashier  of  a  certain  bank;  that  he 
made  a  false  entry  in  a  report,  describ- 
ing it;  that  the 'entry  was  made  to  de- 
ceive a  certain  person  who  was  the  duly 
elected*  qualified,  and  acting  president 


of  that  bank;  that  he  made  the  false 
entry  on  a  certain  date  in  a  report 
showing  the  resources  and  liabilities  of 
the  bank  on  a  certain  day  to  the  Comp- 
troller of  the  Currency.  Held,  that  the 
indictment  was  sufficient    Id. 

An  allegation  in  an  indictment  that 
on  a  certain  date  a  bank  was  a  corpo- 
ration duly  organized  and  existing,  with 
a  qualified  and  acting  president  and 
cashier,  and  that  on  that  date  the  cash- 
ier made  a  certain  report  to  the  Comp- 
troller of  the  Currency,  is  a  sufficient 
allegation  that  the  bank  was  carrying 
on  business  at  the  time  the  report  was 
made.    Id. 

33*  Variance^-The  variance  between 
an  indictment  charging  the  making  of 
a  false  report  to  the  Comptroller  of 
tiie  Currency  as  to  the  condition  of  a 
national  bank,  by  falsely  showing  the 
amount  due  to  it  from  another  bank, 
and  the  proof  of  the  amount  actually 
doe,  la  immaterial.  Phillips  v.  U.  S. 
(1912)  201  Fed.  259,  120  C.  C.  A.  149. 

Defendant,  a  bank  cashier,  summoned 
a  derk  to  his  house,  and  directed  him 
to  make  the  books  of  the  bank  show  a 
cash  reserve  of  $50,000  more  than  it 
actually  had,  because  of  an  expected 
demand  for  a  statement  from  the  comp- 
troller. Defendant  specified  certain  en- 
tries which  he  wished  to  have  made, 
but  left  $12,000  unprovided  for.  The 
derk  added  this  by  a  false  entry,  show- 
ing a  deposit  by  a  depositor  of  some- 
thing more  than  that  amount  the  day 
before.  Held,  that  a  false  entry  made 
by  the  clerk  under  defendant's  direc- 
tion was  made  by  the  defendant,  with- 
in the  indictment  U.  S.  v.  Toutsey 
(C.  C.  1898)  91  Fed.  864. 

Where  an  indictment  under  this  sec- 
tion alleges  the  making  of  false  entries 
in  a  report  of  a  national  bank  to  the 
comptroller  of  the  currency  with  intent 
to  injure  and  defraud  the  banking  as- 
sodation  and  the  stockholders  thereof, 
and  to  deceive  its  directors,  it  is  not 
sufficient  to  prove  an  intent  to  deceive 
other  persons,  such  as  creditors,  de- 
positors, the  comptroller,  or  the  pub- 
lic. U.  S.  ▼.  Allen  (D.  C.  1880)  47 
Fed.  696. 

34.  Evidencev— On  trial  of  a  national 
bank  president  on  an  indictment  con- 
taining 25  counts,  charging  false  en- 
tries in  the  books  of  the  bank,  running 
from  February  to  December,  1892,  with 
intent  to  injure,  defraud,  or  deceive, 
in  violation  of  this  section,  it  was  not 
error  to  permit  a  witness,  from  an  ex- 
amination of  the  bank's  books,  to  tes- 
tify to  the  condition  of  defendant's 
private  account  during  such  time, 
though  he  was  convicted  only  on  one 
count,  which  charged  the  making  of  the 
entry  in  February,  1892.  Allis  v.  U. 
S.  (1894)  15  Sup.  Ct  36,  37,  155  U. 
S.  117.  39  L.  Bd.  91. 

Books  of  a  national  bank,  which  were 
turned  over  to  officers  of  the  United 
States  by  the  receivers  of  a  state  bank 
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which  succeeded  such  national  bank,  are 
not  inadmissible  in  evidence  on  be- 
half of  the  government  in  the  prosecu- 
tion of  an  officer  of  th3  bank  for  a  vio- 
lation of  the  national  banking  law  on 
the  ground  that  they  were  unlawfully 
obtained  in  violation  of  the  constitu- 
tional provision  against  unreasonable 
searches  and  seizures.  Bacon  v.  U.  S. 
(1899)  97  Fed.  35,  38  C.  C.  A.  37. 

In  view  of  the  provisions  of  the  na- 
tional banking  act  requiring  the  books 
of  a  national  bank  to  be  truthfully  kept, 
by  making  it  an  offense  to  make  false 
entries  therein,  proof  that  books  are 
those  of  a  national  bank  in  which  the 
record  of  its  daily  business  was  kept 
raises  a  presumption  that  they  were 
properly  kept,  which  renders  them  ad- 
missible in  evidence  without  further 
proof,  when  offered  by  the  government 
in  a  criminal  suit  against  an  officer  of 
the  bank  for  making  false  reports.    Id« 

The  admission  of  expert  testimony  as 
to  the  meaning  of  certain  entries  in  a 
report  made  by  a  national  bank  to  the 
comptroller  is  not  prejudicial  error, 
conceding  the  construction  of  the  re- 
port to  be  properly  a  matter  of  law 
for  the  court,  where  it  appears  that 
the  witnesses  correctly  interpreted 
such  entries.    Id. 

The  fact  that  a  letter  written  by  the 
comptroller  of  the  currency  to  the 
president  of  a  national  bank,  which 
formed  a  part  of  the  official  corre- 
spondence of  the  bank,  was  taken  by 
some  individual  from  a  box  marked  as 
containing  private  papers  of  the  presi- 
dent, and  was  afterwards  given  to  the 
officers  of  the  United  States,  does  not 
render  such  letter  inadmissible  in  evi- 
dence on  the  part  of  the  government 
in  a  prosecution  of  the  president  for  a 
violation  of  the  national  banking  laws. 
Id. 

Under  an  indictment  based  upon  this 
section  charging  an  officer  of  a  nation- 
al bank  with  having  made  false  entries 
in  its  books  with  the  intent  to  deceive 
the  officers  and  directors  of  the  bank 
and  any  agent  appointed  by  the  comp- 
troller to  examine  the  affairs  of  the 
bank,  and  to  injure  and  defraud  the  as- 
sociation, it  is  sufficient  to  prove  the 
wrongful  intent  in  either  particular 
charged.  McKnight  v.  U.  S.  (1899) 
97  Fed.  208,  38  O.  O.  A.  115. 

Evidence  to  the  effect  that  when  a 
bank  rediscounts  notes  it  indorses 
them,  and  that  a  bank  held  certain 
notes  which  it  rediscounted,  is  suffi- 
cient to  establish  the  fact,  when  such 
notes  ha'^e  become  lost  or  destroyed, 
that  they  were  indorsed  by  the  bank, 
and  to  render  admissible  testimony  of 
false  entries  in  the  books  of  the  bank 
respecting  such  notes,  made  by  direction 
of  a  defendant  charged  with  having,  as 
cashier,  caused  such  entries  to  be  made 
for  the  purpose  of  concealing  the  lia- 
bility of  the  bank  on  account  of  such 
indorsement.  Dorsey  v.  U.  S.  (1990) 
101  Fed.  746,  41  O.  O.  A,  652,  writ  of 
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certiorari  denied  (1900)  20  Sup.  Ct 
1030,  178  U.  S.  613,  44  L.  Ed.  1216. 

On  the  trial  of  a  defendant  charged 
as  an  officer  or  agent  of  a  national 
bank,  under  this  section,  with  having 
made  false  entries  in  its  books  in 
the  accounts  showing  the  indebtedness 
to  it  of  other  banks,  periodical  state- 
ments taken  from  the  bank's  files  and 
purporting  to  have  been  rendered  to  it 
by  such  other  banks,  and  which  are 
shown  to  have  been  under  the  defend- 
ant's charge,  are  admissible  in  evi- 
dence, and  they  may  also  be  identified 
by  employes  of  such  other  banks  as 
having  been  made  under  their  direction 
and  duly  sent  by  them,  and  their  cor- 
rectness verified  by  reference  to  the 
books  of  such  banks,  which  are  in  evi- 
dence and  used  in  connection  with  such 
books  for  convenience  of  reference,  as 
evidence  of  the  true  state  of  the  ac- 
count between  the  two  banks.  Ck>ll  v. 
U.  S.  (1907)  151  Fed.  412,  80  O.  C.  A. 
642. 

Defendant  was  charged  with  having 
made  a  false  entry  in  a  report  made  to 
the  comptroller  of  the  currency  as 
president  of  a  national  bank,  in  that 
he  omitted  from  the  statement  of  de- 
posits for  which  the  bank  was  liable  the 
amount  of  a  deposit  made  several  years 
before  and  which  had  not  been  vrith- 
drawn.  The  defense  was  that  the  de- 
positor had  authorized  defendant  to 
loan  the  money,  which  had  been  done, 
but  the  depositor  denied  such  agree- 
ment It  was  shown  by  the  evidence 
that  defendant,  in  fact,  made  loans 
which  were  charged  to  the  depositor's 
account,  and  for  which  he  took  notes 
payable  to  the  depositor.  Held,  that  a 
statement  made  by  him  to  a  borrower 
at  the  time  of  making  such  a  loan, 
which  was  several  years  before  the 
making  of  the  alleged  false  report,  to 
the  effect  that  it  was  made  from  money 
left  by  the  depositor  to  be  loaned,  was 
not  admissible  as  a  part  of  the  res  ges- 
tae, but  was  properly  excluded  as  a  self- 
serving  declaration.  May  v.  U.  S. 
(1907)  157  Fed.  1,  86  O.  O.  A.  575, 
writ  of  certiorari  denied  (1908)  28 
Sup.  Ct  570,  209  U.  S.  542,  52  L.  Ed. 
918. 

On  the  trial  of  a  cashier  of  a  nation- 
al bank  for  making  a  false  entr^  in  a 
report,  where  witnesses  testified  as  to 
his  reputation  for  truthfulness  and 
honesty,  it  was  not  error  to  exclude 
testimony  as  to  his  reputation  for 
morality  and  sobriety  as  irrelevant 
Harper  v.  U.  S.  (1909)  170  Fed.  385, 
95  0.  G.  A.  555,  reversing  judgment 
(1907)  104  S.  W.  673,  7  Ind.  T.  437. 

In  a  prosecution  of  a  national  bank 
officer  for  making  false  entries  in  the 
bank's  books,  evidence  held  to  sustain 
a  conviction.  Billingsley  v.  U.  S. 
(1910)  178  Fed.  653,  101  O.  C.  A.  465. 

Where  false  entries  were  made  by  the 
officers  of  a  national  bank  to  overcome 
complaints  by  the  comptroller  in  order 
that  the  bank  examiners  and  the  comp- 
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troller  might  be  deceived  and  misled 
thereby,  proof  of  such  false  entries  was 
sufficient  to  sustain  a  finding  that  they 
were  made  with  intent  to  injure  and 
defraud  the  bank,  and  tliis  though  they 
represented  the  condition  of  the  bank 
to  be  more  favorable  than  it  was. 
Richardson  v.  U.  S.  (1910)  181  Fed.  1, 
104  O.  O.  A.  09. 

On  a  trial  for  making  a  false  entry 
In  a  report  to  the  Comptroller  of  the 
Currency  on  the  condition  of  a  nation- 
al bank,  by  showing  a  false  balance  due 
it  from  another  bank,  the  books  of  the 
latter  bank  are  inadmissible,  in  the  ab- 
sence of  evidence  required  in  case  of 
private  books  of  account  Phillips  v. 
U.  S.  (1912)  201  Fed.  259,  120  0.  O. 
A.  149. 

On  a  trial  for  having  made  on  Sep- 
tember 4,  1906,  a  false  entry  in  a  re- 
port to  the  Comptroller  of  the  Currency 
of  the  condition  of  a  national  bank, 
the  admission  of  evidence  of  subse- 
quent admissions  by  vaccused  that  he 
was  short  in  his  accounts,  to  throw 
light  on  the  question  as  to  whether  he 
knowingly  made  the  false  entry,  was 
not  erroneous.    Id. 

In  a  prosecution  of  officers  of  a  na- 
tional bank  for  falsifying  reports  to  the 
comptroller,  evidence  of  the  making  of 
prior  false  reports  of  the  bank's  con- 
dition held  admissible  to  show  motive 
or  intent  Kettenbach  v.  U.  S.  (1913) 
202  Fed.  377,  120  C.  C.  A.  505. 

In  a  prosecution  of  national  bank  of- 
fers for  falsifying  reports  to  the 
Comptroller  of  the  Currency,  evidence 
held  sufficient  to  sustain  a  finding  that 
defendant  K.,  the  president  of  the  bank, 
participated  in  the  offense,  and  was 
therefore  guilty.    Id. 

In  a  prosecution  of  a  national  bank 
president  for  making  a  false  entry  in 
the  bank's  books,  evidence  held  to  jus- 
tify a  finding  that  a  charge  of  $25,000 
against  the  account  of  another  bank 
was  a  false  entry  and  had  not  been  au- 
thorized by  the  president  of  the  bank 
the  account  of  which  was  so  charged. 
Norton  v.  U.  S.  (1913)  205  Fed.  593, 
123  C.  C.  A.  609. 

The  testimony  of  a  bank  examiner 
who  is  a  skilled  accountant  is  admis- 
sible to  show  false  entries;  but  it  must 
consist  of  knowledge  derived  from  his 
investigation  of  the  books,  and  not  of 
conclusions  based  partly  upon  state- 
ments of  officers  and  clerks  of  the  bank. 
U.  S.  V.  AUen  (D.  C.  1880)  47  Fed. 
696. 

False  entries  in  a  statement,  made  by 
a  book-keeper  at  the  request  of  the 
bank  examiner,  purporting  to  give  the 
balances  due  depositors,  which  state- 
ment it  was  the  duty  of  the  examiner  to 
make,  and  not  of  the  book-keeper,  will 
not  sustain  an  indictment  for  making 
''false  entries  in  ♦  ♦  ♦  a  statement 
of  the  association,"  under  this  section. 
U.  S.  V.  Bqe  (D.  C.  1892)  49  Fed.  852. 

The  president  of  a  national  bank  can- 


not be  convicted,  under  this  section  of 
the  crime  of  making  false  entries  in  re- 
ports made  by  such  bank  to  the  comp- 
troller upon  evidence  that  he  signed 
and  verified  reports  containing  false  en- 
tries, where  it  is  also  shown  that  such 
entries  were  not  made  by  him,  or  by 
his  direction.  U.  S.  v.  Booker  (D.  C. 
1899)  98  Fed.  291. 

On  a  trial  for  making  false  entries 
on  the  books  of  a  bank,  the  error,  if 
any,  in  admitting  evidence  of  defend- 
ant's making  a  false  report  of  the 
bank's  condition  to  the  comptroller  of 
the  currency,  covering  the  time  of  the 
false  entries,  is  cured  by  an  instruction 
to  disregard  such  evidence,  except  the 
fact  that  the  comptroller  had  called  for 
such  report,  and  that  it  had  been  pre- 
pared and  transmitted.  U.  S.  v.  Fol- 
som  (N.  M.  1894)  38  Pac.  70. 

The  jury  are  warranted  in  finding 
that  false  entries  were  made  with  guilty 
intent  from  the  testimony  of  defend- 
ant that  the  said  entries  were  made 
under  his  direction,  with  the  knowledge 
that  they  were  not  transactions  of  the 
day  on  which  they  were  entered  in  the 
books  of  the  bank.    Id. 

35.  — —  Presumption  and  burden  of 
proof.^-If  a  president  or  cashier  makes 
a  false  entry  in  a  report  of  the  condi- 
tion of  the  bank  to  the  comptroller  of 
the  currency,  the  jury  are  authorized 
to  presume,  from  the  false  entry  itself, 
in  the  absence  of  any  explanation  or 
of  any  other  testimony,  that  he  knew 
it  to  be  false.  This  presumption  results 
from  the  fact  that  it  is  the  duty  of  the 
officer  who  verifies  the  report  to  know 
the  condition  of  the  bank,  and,  if  the 
report  is  false,  there  is  a  prima  facie 
presumption  that  he  knew  it.  XT.  S. 
V.  Allis  (C.  C.  1893)  73  Fed.  165. 

Defendant,  a  bank  cashier,  summon- 
ed a  bank  clerk  to  his  house,  and  di- 
rected him  to  make  the  books  of  the 
bank  show  a  cash  reserve  of  $50,000 
more  than  it  actually  had,  because  of  an 
expected  demand  for  a  statement  from 
the  comptroller.  Defendant  specified 
certain  entries  which  he  wished  to  have 
made,  but  left  $12,000  unprovided  for. 
The  clerk  added  the  $12,000  by  a  false 
entry,  showing  a  deposit  by  a  depositor 
of  something  more  than  that  amount 
the  day  before.  Held,  that  proof  that 
entries  were  false  to  the  knowledge 
of  the  officer  making  or  directing  them, 
that  they  were  in  the  usual  course  to 
be  carried  into  the  report  to  the  comp- 
troller, and  were  of  a  character  calcu- 
lated to  deceive  the  comptroller  or  his 
agent  as  to  the  condition  of  the  bank, 
raised  a  presumption  that  they  were 
made  by  defendant  with  intent  to  de- 
ceive the  comptroller  or  his  agent, 
though  such  presumption  was  not  con- 
clusive. U.  S.  V.  Youtsey  (C.  C.  1898) 
91  Fed.  864. 

In  a  prosecution  of  a  national  bank 
officer  for  making  alleged  false  entries, 
a  plea  of  not  guilty  places  on  the  gov- 
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ernment  the  burden  of  proving  that  de- 
fendant, within  the  district  and  with- 
in three  years  prior  to  the  finding  of 
the  indictment,  knowingly  and  inten- 
tionally made  one  or  more  false  entries 
in  the  books  of  the  bank  with  intent 
to  deceive  or  defraud  any  agent  of  the 
government  charged  with  the  duty  of 
supervising  the  transactions  of  the 
bank,  or  inspecting  its  books  or  ac- 
counts. U.  S.  V.  Wilson  (O.  O.  1910) 
176  Fed.  806. 

Where  entries  by  accused  in  the  books 
of  a  national  bank  were  false  and  ca- 
pable of  deceiving  the  comptroller's 
agents,  defendant's  intent  to  deceive 
and  defraud  may  be  inferred  from  the 
making  of  the  entries,  under  the  rule 
that  every  person  is  presumed  to  in- 
tend the  natural  and  probable  result 
of  his  acts  knowingly  done,  and  that 
an  unlawful  act  implies  an  unlawful  in- 
tent   Id. 

36.  Defenses.  —  Officers  of  a  na- 
tional bank  may  not  make  a  false  en« 
try  in  the  bank's  books  with  intent  to 
deceive  in  violation  of  this  section,  and 
escape  criminal  liability  because  they 
go  through  the  idle  and  deceitful  form 
of  making  a  transaction  to  which  the 
entry  might  nominally  but  not  really 
relate.  BilUngsley  v.  U.  S.  (1910)  178 
Fed.  653,  101  O.  O.  A.  465. 

A  conviction  cannot  be  had  under  this 
section,  where  it  appears  that  the  of- 
ficers alleged  to  have  been  deceived 
were  accomplices  in  the  speculation,  to 
hide  which  the  false  entries  were  made. 
U.  S.  y.  Means  (0.  G.  1889)  42  Fed. 
599. 

Every  overdraft,  whether  made  by 
previous  arrangement  or  not,  whether 
secured  or  not,  and  whether  drawing 
interest  or  not,  is  a  loan,  and  is  re- 
quired by  the  law  and  the  rules  pre- 
scribed by  the  comptroller  to  be  listed 
and  reported  as  an  overdraft.  It  is, 
therefore,  no  defense,  to  a  charge  of 
false  entries  in  respect  to  overdrafts, 
that  they  had  been  arranged  for  or  se- 
cured, or  that  interest  was  to  be  paid 
upon  them  by  agreement,  if  such  false 
entries  were  made  with  a  criminal  in- 
tent; but,  in  determining  the  intent, 
the  jury  may  consider  the  testimony  of 
defendant  that  he  considered  the  over* 
drafts  as  loans.  U.  S.  v.  Allis  (0.  O. 
1893)  73  Fed.  165. 

In  an  indictment  of  a  national  bank 
president  under  this  section  for  making 
false  entries  in  a  report  to  the  comp- 
troller of  the  currency,  it  is  no  de- 
fense that  such  entries  were  made  by  a 
clerk,  and  verified  by  the  president 
without  actual  knowledge  of  their 
truth,  since  it  was  his  duty  to  inform 
himself;  and  especially  is  this  the  case 
as  regards  items  showing  assets  and 
liabilities.  U.  S.  v.  Allen  (D.  G.  1880) 
47  Fed.  696. 

37.  I  nstructlonsd— Instruction  held  er- 
roneous as  taking  from  the  jury  the 
right  to  consider,  upon  the  question  of 
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intent,  the  explanation  given  by  the 
defendant,  while,  if  they  believed  such 
explanation,  and  that  the  defendant 
acted  in  good  faith,  the  entries  were 
not  false,  within  the  meaning  of  the 
statute.  Mr.  Justice  Harlan  dissent- 
ing. Graves  v.  U.  S.  (1897)  17  Sup. 
Ot  393,  395,  165  U.  S.  323,  41  L.  Ed. 
732. 

In  a  prosecution  of  an  officer  of  & 
national  bank  for  making  false  entries 
in  its  books  with  intent  to  deceive  the 
bank  examiner,  where  there  was  testi- 
mony as  to  certain  deposits  made 
which  were  marked  "speciaV  An<l  that 
the  identical  money  was  a  few  days 
later  returned  to  the  depositors,  an  in- 
struction was  correct  which  charged 
the  jury  that,  if  they  found  beyond  a 
reasonable  doubt  that  the  understand- 
ing between  such  depositors  and  the 
defendant  was  that  the  money  was 
only  to  be  used  by  the  bank  for  the 
purpose  of  being  shown  to  the  examin- 
er as  a  part  of  the  funds  of  the  bank, 
then  the  entry  of  such  sums  as  depos- 
its was  a  false  entry.  Peters  v.  U.  S. 
(1899)  94  Fed.  127,  36  C.  G.  A.  105. 

Where  an  indictment  contained  a 
number  of  counts  charging  the  defend- 
ant, as  an  officer  of  a  national  bank, 
with  having  caused  false  entries  to  be 
made  in  the  books,  a  general  instruc- 
tion that  there  was  not  sufficient  evi- 
dence to  show  that  such  entries  were 
made  by  defendant,  and  directing  a  ver- 
dict of  acquittal  on  such  counts,  was 
properly  refused,  where  there  was  evi- 
dence sufficient  to  go  to  the  jury  upon 
any  one  of  the  counts.  Dorsey  v.  U. 
S.  (1900)  101  Fed.  746,  41  G.  G.  A. 
652,  writ  of  certiorari  denied  (1900) 
20  Sup.  Gt  1030,  178  U.  S.  613,  44  L. 
Ed.  1216. 

An  instruction  that  defendant  could 
not  be  convicted  unless  the  entries 
were  "knowingly  and  intentionally  false 
when  made,"  and  were  made  with  in- 
tent to  defraud  or  deceive,  and  that  if 
the  jury  found  that  the  defendant 
'*honestly  believed,  and  had  good  rea- 
son to  believe,"  that  the  entries  were 
correct,  he  would  not  be  guilty,  held 
substantially  that  requested.     Id. 

Instructions  given  on  the  trial  of  a 
defendant  charged  under  this  section 
with  having  as  president  of  a  national 
bank  made  a  false  entry  in  a  report  to 
the  Gomptroller  with  intent  to  defraud, 
considered,  and  held  not  erroneous  as 
applied  to  the  evidence.  May  v.  U.  S. 
(1907)  157  Fed.  1,  86  G.  G.  A.  575, 
writ  of  certiorari  denied  (1908)  28 
Sup.  Gt.  570,  209  U.  S.  542,  52  L.  Ed. 
918. 

Instructions  on  trial  of  one  charged 
with  having,  while  cashier  of  a  nation- 
al bank,  made  false  entries  hi  a  re- 
port of  the  bank,  with  intent  to  deceive 
the  president,  conddered,  and,  taken 
togeUier,  held  not  erroneous.  Harper 
V.  U.  S.  (1909)  170  Fed.  385,  95  O.  G. 
A.  555,  reversing  judgment  (1907)  104 
S.  W.  678,  7  Ind.  T.  487. 
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In  the  prosecution  of  defendants,  un- 
der this  section  charged  as  officers  with 
haying  made  false  entries  in  the  books 
of  a  national  bank  and  in  reports  to 
the  Comptroller  with  intent  to  injure 
and  defraud  the  bank  and  deceive  its 
officers  and  the  examiner,  it  was  not 
error  to  charge  the  jury  that,  if  they 
found  that  such  false  entries  were 
made,  they  were  authorized  to  presume 
therefrom,  in  the  absence  of  any  ex- 
planation, that  defendants  knew  them 
to  be  false,  and  that,  if  the  natural 
and  probable  consequence  of  such  en- 
tries was  to  defraud  or  deceive,  they 
might  presume,  in  the  absence  of  ex- 
planation, that  such  was  defendant's 
intention.  Morse  v.  U.  S.  (1909)  174 
Fed.  539,  98  O.  C.  A.  321,  20  Ann. 
Cas.  938,  writ  of  certiorari  denied 
(1909)  30  Sup.  Ot  406,  215  U.  S.  605, 
54  L.  Ed.  346. 

In  a  prosecution  of  national  bank  of- 
ficers for  falsification  of  reports,  the 
court  properly  charged  that  defend- 
ants could  be  convicted  on  proof  that 
the  reports  were  made  in  pursuance  of 
a  previous  arrangement  between  the 
clerk  who  made  them  and  defendants 
who  instigated  them.  Eettenbach  v. 
U.  S.  (1913)  202  Fed.  377,  120  O.  0. 
A.  505. 

Where  the  court  has  several  times 
stated  to  the  jury  that  the  indictment 
charges  the  making  of  false  entries  in 
the  books  of  the  bank,  with  intent  to 
deceive  the  bank  examiner,  and  the 
making  of  false  reports,  with  intent  to 
deceive  the  comptroller,  it  is  not  mis- 
leading to  thereafter  say  that  defend- 
ant is  guilty  if  he  made  such  false  en- 
tries and  report  "with  the  intent  men- 
tioned in  the  statute,"  although  the 
statute  mentions  several  other  intents. 
U.  S.  V.  Peters  (O.  C.  1898)  87  Fed. 
984. 

A  charge  that  a  false  entry  on  the 
books  of  a  national  bank  alone  gives 
rise  to  the  presumption  that  it  was 
made  with  criminal  intent  and  knowl- 
edge of  its  falsity  is  cured  by  a  state- 
ment elsewhere  in  the  charge  that  a 
false  entry  must  be  known  to  be  false 
and  designed  to  deceive.    Id. 

On  a  prosecution  of  a  bank  officer 
for  making  a  false  entry  in  a  report  to 
deceive  the  other  bank  officers  and  the 
Comptroller,  'an  erroneous  instruction 
that,  if  accused  made  the  report  for 
the  purpose  of  deceiving  the  other 
bank  officers  and  the  Comptroller,  he 
should  be  convicted,  was  cured  by  an- 
other stating  that  conviction  could  not 
be  had  unless  the  evidence  showed  that 
accused  committed  the  act  under  the 
conditions  and  at  the  time  and  place 
alleged  in  the  indictment,  setting  them 
forth.  Harper  v.  U.  S.  (Ind.  T.  1907) 
104  S.  W.  673. 

38.  Verdiotd— In  a  prosecution  against 
an  officer  of  a  national  banking  associa- 
tion, under  this  section,  for  making 
false  entries  in  the  books  of  the  as- 
sociation, and  in  reports  to  the  comp* 


troUer,  the  indictment  containing  a 
number  of  counts,  some  charging  the 
making  of  entries  with  intent  to  injure 
and  defraud  the  association,  and  oth- 
ers with  intent  to  deceive  the  a^^socia- 
tion,  and,  in  case  of  reports,  the  comp- 
troller, the  jury,  on  the  first  trial,  ren- 
dered a  verdict,  which  was  set  aside 
and  a  new  trial  granted,  in  which  they 
found  the  defendant  "guilty,  ad  charg- 
ed in  the  indictment,  in  falsifying  the 
returns  to  the  comptroller  of  the  cur- 
rency, and  also  books  of  the  ♦  ♦  ♦ 
bank,  and  on  the  balance  of  the  counts 
we  do  not  agree."  Held,  that  such 
verdict  could  not  be  construed  as  a 
special  verdict,  amounting  to  an  ac- 
quittal. Peters  v.  U.  S.  (1899)  94 
Fed.  127,  36  C.  O.  A.  105. 

39.  Questions  for  Juryd— Where  a  de- 
fendant was  charged  with  having,  as 
an  officer  of  a  national  bank,  made 
false  statements  in  reports  to  the 
comptroller,  by  understating  the 
amount  of  overdrafts  on  the  bank,  and 
the  government  proved  that  the  over- 
drafts existing  at  the  time  of  the  re- 
ports in  fact  largely  exceeded  the 
amounts  reported,  which  evidence  was 
met  by  the  defendant  by  evidence  tend- 
ing to  show  that  a  large  part  of  such 
overdrafts  bore  interest,  and  by  the 
claim  that  he  did  not  consider  it  his 
duty  to  report  as  overdrafts  accounts 
on  which  interest  was  being  paid,  the 
sufficiency  of  such  defense,  both  as  to 
the  facts  and  the  question  of  good 
faith,  was  a  matter  for  determination 
by  the  jury.  Dorsey  v.  U.  S.  (1900) 
101  Fed.  746,  41  C.  C.  A.  652,  writ  of 
certiorari  denied  (1900)  20  Sup.  Ct 
1030,  178  U.  S.  613,  44  L.  Ed.  1216. 

40.  Penalty^— The  penalty  for  the  of- 
fense of  making  a  false  entry  in  re- 
ports required  by  section  9774,  post,  is 
fixed  by  this  section.  Harper  v.  U.  S. 
(1909)  170  Fed.  385,  95  C.  C.  A.  555. 

(F)  Aiding  or  ahetting. 

41.  What  constitutes  offense^-tJnder 
the  term  "every  person,"  persons  not 
officers  or  agents  of  a  national  bank 
may  be  aiders  and  abettors  of  the  pres- 
ident of  the  bank  in  the  violation  of 
such  statute.  Coffin  v.  U.  S.  (1895) 
15  Sup.  Ct.  394,  400,  156  U.  S.  432,  39 
L.  Ed.  481. 

One  who  has  an  interest  in  a  com- 
pany for  the  benefit  of  which  the  pres- 
ident of  a  national  bank  criminally 
misappliea  its  funds  may  be  guilty  as 
an  aider  and  abettor  in  such  misappli- 
cation, although  the  president  has  no 
interest  in  or  relation  to  him,  or  to 
said  company,  and  although  he  has  no 
interest  in  the  bank,  or  with  the  pres- 
ident thereof,  of  any  kind.  Coffin  v.  U. 
S.  (1896)  16  Sup.  Ct  943,  162  U.  S. 
664,  40  L.  Ed.  1109,  distinguishing 
State  V.  Teahan  (1882)  50  Conn.  92. 

It  is  not  necessary  to  the  guilt  of 
aiders  and  abettors,  who  are  not  offi- 
cers of  the  bank,  that  they  should  have 

(11959) 


n 


§  9772 


NATIONAL  BANKS 


(Tit  62 


a  common  purpose  with  the  principal 
to  subserve  joint  interests  with  him, 
by  the  misapplication  of  the  bank's 
funds.    Id. 

If  a  violation  of  the  statute  is  com- 
mitted by  an  officer  of  the  bank  and 
by  an  outsider,  the  officer  must  be 
prosecuted  as  the  principal,  and  the 
other  can  oxUy  be  prosecuted,  under  the 
terms  of  the  statute,  as  an  aider  and 
abettor.    Id. 

Persons  having  no  official  relations  to 
a  national  bank  may  be  regarded  as 
aiders  and  abettors  of  some  officer  of 
the  bank  in  the  criminal  misapplication 
of  some  of  its  funds,  or  in  the  making 
of  false  entries  in  its  books.    Id. 

Where  a  violation  of  the  statute  is 
committed  by  an  officer  and  an  outsid- 
er, the  one  must  be  prosecuted  as  a 
principal,  and  the  other  as  an  aider 
and  abettor,  but  the  provision  as  to 
aiding  and  abetting  does  not  apply  to 
those  who,  as  national  bank  officers, 
with  fraudulent  intent,  make  or  cause 
to  be  made  false  entries  in  the  books 
and  reports  of  the  bank,  as  such  they 
are  principals,  whether  they  bring 
about  the  falsification  through  the  me- 
dium of  others,  innocent  or  guilty,  or 
do  it  themselves;  the  aiding  and  abet- 
ting applying  only  to  those  not  con- 
nected with  the  bank,  who  counsel,  or 
incite  those  who  are.  Richardson  ▼. 
U.  S.  (1910)  181  Fed.  1,  104  O.  O. 
A.  60. 

In  a  prosecution  for  aiding  and  abet- 
ting a  national  bank  clerk  in  misappro- 
priating its  funds  in  violation  of  this 
section,  the  government  was  not  bound 
to  prove  that  defendant  knew  the 
clerk's  modus  operandi.  Keliher  ▼.  U. 
S.  (1912)  193  Fed.  8,  114  C.  C.  A,  128. 

Where  accused  with  knowledge  that 
a  national  bank  clerk  had  stolen  money 
from  the  bank  actually  accepted  what 
he  must  have  known  to  be  a  portion 
of  such  money,  and  lost  the  same  in 
gambling  for  the  clerk,  he  was  guilty 
of  aiding  and  abetting  the  clerk  in  vio- 
lation of  this  section.    Id. 

The  words  "aids  or  abets*'  are  to  be 
construed  according  to  their  natural 
import,  and  are  satisfied  by  proof  that 
accused  actually  participated  in  such 
misappropriation,  and  of  concurring 
acfis  performed  by  him  to  that  end.    Id. 

The  president  of  a  national  bank 
may  be  properly  convicted  of  aiding 
and  abetting  the  cashier  in  falsifying 
reports  to  the  Comptroller  of  the  Cur- 
rency, etc.,  in  violation  of  this  section. 
Kettenbach  v.  U.  S.  (1913)  202  Fed. 
377,  120  C.  C.  A.  505. 

Under  this  section,  it  is  an  indicta- 
ble offense  to  aid  and  abet  the  making 
of  a  false  entry  in  a  report  to  the 
comptroller  of  the  currency.  U.  S.  v. 
French  (C.  C.  1893)  57  Fed.  382; 
Same  v.  Work  (0.  C.  1893)  Id.  391. 

A  depositor  may  knowingly  overdraw 
his  account,  and  be  innocent  of  any  un- 
lawful purpose;  but  if  he  does  so  for 
considerable  amounts,  without  the 
knowledge  and  consent  of  the  proper 
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officials,  and  with  a  fraudulent  intent 
that  the  moneys  of  the  bank  shall  be 
applied  to  their  payment  by  the  teller 
without  the  knowledge  or  consent  of 
the  proper  officials,  he  is  guilty.  V.  S. 
▼.  Kenney  (C.  C.  1898)  90  Fed.  257. 

To  authorize  a  conviction  for  the  of- 
fense of  aiding  and  abetting  an  officer 
of  a  national  bank  in  misapplying  funds 
of  the  bank,  contrary  to  this  section,  it 
is  not  necessary  to  show  a  conspiracy, 
or  that  the  principal  offender  had  been 
convicted;  the  offenses  of  the  principal 
and  accessory  both  being  misdemeanors 
of  the  same  grade.  U.  S.  ▼.  Hillegass 
(D.  C.  1910)  176  Fed.  444,  judgment 
affirmed  Hillegass  ▼.  U.  S.  (1910)  183 
Fed.  199,  105  C.  C.  A.  631,  writ  of 
certiorari  denied  (1911)  31  Sup.  Ct 
470,  219  U.  S.  585,  55  L.  Ed.  347. 

42.  I  ndictment^-An  indictment  charg- 
ing the  president  of  the  bank  with  aid- 
ing and  abetting  one  who  is  alleged  to 
be  cashier,  to  misapply  the  funds  of  the 
bank,  need  not  charge  that  the  presi- 
dent knew  that  such  person  was  cash- 
ier. TJ.  S.  V.  Northway  (1887)  7  Sup. 
Ct  680,  120  U.  S.  327,  30  L.  Ed.  664. 

An  indictment  of  H.  and  other  per- 
sons, averring  that  "said  H.,  then  and 
there  being  president"  of  a  certain 
national  bank,  "by  virtue  of  his  said 
office  as  president  aforesaid,*'  "misap- 
plied the  funds"  with  intent  to  defraud, 
etc.,  and  that  such  other  persons  did 
unlawfully,  feloniously,  "knowingly," 
and  with  intent  to  defraud,  aid  and  abet 
the  "said  H.  as  aforesaid,"  sufficiently 
averred  that  the  aiders  and  abettors 
knew  that  H.  was  the  president  of  the 
bank  at  the  time  his  acts  were  charged 
to  have  been  committed.  Coffin  ▼.  U. 
S.  (1895)  15  Sup.  Ct.  394,  400,  156  U. 
S.  432,  39  L.  Ed.  481. 

An  indictment  of  persons  for  aiding 
and  abetting  the  president  of  a  nation- 
al bank  in  misapplying  its  funds  and 
making  false  entries  in  its  books  with 
intent  to  defraud  it  need  not  specifical- 
ly set  out  the  act  or  acts  by  which  the 
aiding  and  abetting  were  consummated. 
Id. 

An  indictment  for  aiding  an  officer  of 
a  bank  in  making  false  entries,  etc,  is 
not  defective  because  it  charges  the 
principal  with  having  made  the  entries 
with  intent  to  defraud  the  bank,  and 
also  with  intent  to  deceive  examining 
agents,  whereas  it  merely  charges  the 
aider  with  an  intent  to  deceive  such 
agents;  for  it  is  immaterial  that  the 
principal  may  have  had  several  intents, 
if  both  principal  and  aider  were  actuat- 
ed by  the  criminal  intent  to  deceive  such 
agents.  Coffin  v.  U.  S.  (1896)  16  Sup. 
Ct  943,  162  U.  S.  664,  40  U  Ed.  1109. 

An  indictment  for  aiding  and  abet- 
ting an  officer  of  a  national  bank  in  the 
misapplication  of  its  funds,  in  violation 
of  this  section,  considered,  and  held 
sufficient  Hillegass  v.  U.  S.  (1910) 
183  Fed.  199,  105  C.  C.  A.  631,  affirm- 
ing judgment  U.  S.  t.  Hillegass  (D.  CL 
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1910)  176  Fed.  444,  and  writ  of  cer- 
tiorari denied  HiUegass  v.  U.  S.  (1911) 
31  Snp.  Ct.  470,  219  U.  S.  686,  56  L. 
Ed.  347. 

An  indictment  for  aiding  and  abetting; 
a  national  bank  clerk  to  misappropriate 
its  funds  in  violation  of  this  section 
need  not  state  with  particularity  the 
nature  of  the  aid  or  abetting  rendered. 
Keliher  ▼.  TJ.  S.  (1912)  193  Fed.  8,  114 
C.  C.  A.  128. 

An  indictment  seeking  to  charge  third 
persons  with  aiding  and  abetting  a  di- 
rector of  a  national  bank  in  misapplying 
the  funds  of  the  bank  must  state  facts 
showing  a  misapplication  of  money  of 
the  bank  committed  by  the  director.  U. 
S.  V.  Warner  (C.  0.  1886)  26  Fed.  616w 

Counts  in  an  indictment  which  charge 
defendant  with  procuring  and  counsel- 
ing the  false  entry  before  the  fact  are 
valid,  for  such  acts  are  covered  by  the 
clause  of  the  section  extending  the  pen- 
alty to  any  one  who  ''abets*'  an  officer 
or  agent  in  the  acts  prohibited.  U.  S. 
v.  French  (C.  0.  1893)  57  Fed.  382; 
Same  ▼.  Work  (C.  0. 1893)  Id.  391. 

Though  the  counts  in  an  indictment, 
under  this  section,  for  aiding  and  abet- 
ting the  cashier  in  making  such  false 
entries,  describe  defendant  as  *'being 
then  and  there  a  director"  of  the  bank 
in  question,  it  cannot  be  held  that  they 
charge  him  with  aiding  and  abetting  in 
his  official  capacity.    Id. 

An  indictment  charging  an  officer  of  a 
national  bank  with  making  false  entries 
with  intent  to  defraud,  and  charging 
another  person  with  aiding  and  abetting 
him  therein  "in  manner  and  form  afore- 
said," is  defective  in  failing  to  charge, 
as  to  the  latter,  an  intent  to  defraud. 
U.  S.  V.  Berry  (D.  C.  1897)  86  Fed.  208. 

A  count  in  an  indictment  for  aiding 
the  misapplication  of  national  bank 
funds  in  violation  of  this  section,  with 
ample  allegations  of  fraudulent  intent 
and  purpose,  distinctly  charged  embez- 
zlement by  the  cashier  of  a  national 
bank  on  many  different  days  and  times 
between  May  24,  1897,  and  March  24, 
1900,  for  the  benefit  and  gain  of  defend- 
ant, by  a  pretended  discount  of  paper 
contrary  to  the  express  direction  of  the 
directors,  whereby  defendant  obtained 
$140,000  of  its  money  and  funds,  and 
<:onverted  the  same  to  his  own  use. 
Held  good  on  a  motion  in  arrest,  in 
view  of  section  1690,  ante,  declaring  the 
form  of  an  indictment  to  be  immaterial, 
prorided  the  substance  is  there;  the 
word  "embezzlement,"  as  used  therein, 
showing  a  misapplication  bv  the  cashier 
of  the  property  in  his  official  posses- 
sion, within  the  meaning  of  the  statute, 
and  the  punishment  prescribed  being 
not  so  much  for  each  offense,  but  so 
much  for  every  officer  or  agent  who 
commits  such  offenses,  and  every  per- 
son who  aids  or  abets,  irrespective  of 
the  number  of  times.  U.  S.  v.  McGlure 
(D.  C.  1901)  107  Fed.  268. 

43.  Evidence^— On  the  trial  of  a  de- 
fendant charged  with  aiding  and  abet- 


ting an  officer  of  a  national  bank  in  the 
misapplication  of  its  funds  by  lending 
the  same  to 'an  insolvent  corporation, 
of  which  defendant  was  president,  evi- 
dence that  such  officer  also  lent  money 
of  the  bank  to  other  insolvent  corpora- 
tions is  admissible  as  tending  to  show 
his  intention  in  making  the  loans  charg- 
ed which  is  a  material  issue.  Brown  v. 
U.  S.  (1905)  142  Fed.  1,  73  C.  C.  A.  187. 

In  a  trial  for  aiding  a  national  bank 
cashier  in  misapplying  a  stock  certifi- 
cate held  by  the  bank  as  collateral  for 
a  loan,  defendant  having  used  the  cer- 
tificate as  collateral  on  a  note  he  dis- 
counted, defended  on  the  ground  de- 
fendant did  not  know  of  the  bank's  in- 
terest in  the  certificate  and  was  inno- 
cent of  any  purpose  to-  aid  and  abet 
in  abstracting  it,  the  prosecution  could 
show  that  the  bank's  minute  book  dis- 
closed no  record  of  the  directors  sanc- 
tioning the  use  of  Uie  certificate.  Cook 
v.  U.  S.  (1908)  159  Fed.  919,  87  C.  C. 
A.  99,  writ  of  certiorari  denied  (1908) 
28  Sup.  Ct.  761,  209  U.  S.  551,  52  L.  Ed. 
922. 

Any  error  in  admitting  such  minute 
book  was  harmless,  where  a  witness, 
without  any  objection  to  the  competen- 
cy of  the  book,  had  testified  to  the 
substantive  fact,  which  was  admissible, 
that  there  was  no  such  record  in  the 
book;  the  authenticity  of  the  book  not 
being  questioned  on  writ  of  error,  the 
effect  pf  the  testimony  being  wholly 
negative,  and  there  being  nothing  to 
show  that  the  directors  had  authorized 
the  withdrawal  by  the  cashier  of  the 
certificate,  or  had  taken  any  action  re- 
specting it  which  was  not  recorded.    Id. 

In  a  prosecution  for  aiding  and  abet- 
ting the  officers  of  a  national  bank  to 
willfully  abstract  the  funds  of  the  bank 
by  nieans  of  certain  overdrafts,  evi- 
dence that  prior  to  the  making  of  such 
overdrafts  It  was  agreed  that  the  bank 
should  furnish  funds  for  the  operations 
of  certain  corporations  in  which  accus- 
ed and  the  bank's  president  and  cashier 
were  officers,  and  that  from  time  to 
time  notes  should  be  given  by  such  cor- 
porations to  take  up  the  overdrafts, 
and  that  at  the  time  of  the  advances 
the  value  of  the  corporation's  prop- 
erty was  more  than  $300,000,  while  the 
overdrafts  aggregated  only  $30,872.24, 
was  admissible  to  show  absence  of 
criminal    intent.     U.    S.    v.    Steinman 

(1909)  172  Fed.  913,  97  O.  O.  A.  271. 
In   a  prosecution   against  officers   of 

a  national  bank  and  certain  alleged  aid- 
ers and  abetters  for  the  willful  misap- 
propriation of  the  bank's  funds,  a  ques- 
tion to  one  of  the  officers,  if  he  had 
any  arrangement  with  the  vice  presi- 
dent of  the  bank  by  which  the  bank 
was  to  be  defrauded  by  willfully  ab- 
stracting its  funds  and  appropriating 
them  to  illegitimate  purposes,  should 
have  been  allowed.    Prettyman  v.  U.  S. 

(1910)  180  Fed.  30,  103  C.  C.  A,  384. 
In    a    prosecution    of   national    bank 

officers  and  alleged  aiders  and  abetters 
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for  misapplying  the  bank's  funds,  evi- 
dence of  the  taking  of  a  mortgage  to 
secure  an  indebtedness  represented  by 
overdrafts  and  the  making  of  an  addi- 
tional loan  secured  by  deposit  of  other 
collateral,  the  effect  of  which  was  to 
give  the  bank  better  security  than  be- 
fore, was  insufficient  to  sustain  a  con- 
viction.   Id. 

Where,  in  a  prosecution  against  offi- 
cers of  a  national  bank  and  alleged  aid- 
ers and  abetters  for  misapplying  the 
bank's  funds,  it  was  claimed  that  such 
application  was  made  partly  through 
overdrafts  by  defendant  K.,  and  that  he 
had  conspired  with  certain  officers  of 
the  bank  to  defraud  it  of  its  funds,  evi- 
dence that  many  other  customers  of  the 
bank  had  made  overdrafts  on  it,  the  de- 
tails of  which  were  exhibited  on  certain 
pages  of  the  bank's  individual  ledger 
offered  in  evidence,  was  admissible  as 
bearing  on  defendant's  criminal  intent. 
Id. 

Rulings  of  the  trial  court  in  admitting 
and  excluding  evidence  in  a  prosecu- 
tion for  aiding  and  abetting  an  officer 
of  a  national  bank  in  the  misapplica- 
tion of  its  funds  considered,  and  held  to 
contain  no   error.     Hillegass  v.  U.   S. 

(1910)  183  Fed.  199,  105  O.  0.  A.  631, 
affirming  judgment  U.  S.  v.  Hillegass 
(D.  C.  1910)  176  Fed.  444,  and  writ  of 
certiorari   denied    Hillegass    v.    U.    S. 

(1911)  31  Sup.  Ct.  470,  219  U.  S.  585, 
65  L.  Ed.  347. 

In  a  prosecution  for  aiding  and  abet- 
ting a  national  bank  clerk  to  misappro- 
priate the  bank's  funds,  evidence  as  to 
a  statement  made  by  the  clerk  to  a 
witness  as  he  handed  over  the  money 
alleged  to  have  been  misappropriated 
to  accused  held  admissible  as  res  gestse. 
KeUher  v.  U.  S.  (1912)  193  Fed.  8,  114 
O.  C.  A.  128. 

In  a  prosecution  under  this  section 
for  aiding  and  abetting  an  officer  of  a 
national  bank  to  misapply  its  funds 
with  intent  to  defraud,  evidence  held 
to  sustain  a  verdict  of  conviction.  XJ. 
S.  V.  Hillegass  (D.  C.  1910)  176  Fed. 
444,  judgment  affirmed  Hillegass  v.  U. 
S.  (1910)  183  Fed.  199,  105  C.  C.  A. 
631,  writ  of  certiorari  denied  (1911) 
81  Sup.  Ct.  470,  219  U.  S.  585,  55  L. 
Ed.  347. 

44.  Defenses^-The  death  of  the  prin- 
cipal before  indictment  is  no  obstacle 
to  the  prosecution  and  punishment  of 
one  charged  with  aiding  and  abetting 
an  officer,  derk,  or  agent  of  a  national 
bank  to  abstract,  misapply,  or  embezzle 
the  funds  thereof,  in  violation  of  this 
section.  Gallot  v.  XJ.  S.  (1898)  87  Fed. 
446,  31  G.  0.  A.  44,  certiorari  denied 
(1898)  19  Sup.  Ct.  884,  171  U.  S.  689, 
43  L.  Ed.  1179. 

In  a  prosecution  for  aiding  and  abet- 
ting the  willful  misapplicatioji  of  the 
funds  of  a  national  bank  by  its  officers 
by  overdrafts,  an  instruction  that  an 
arrangement  by  which  the  cashier  and 
president  of  a  banking  institution  al- 
low its  funds  to  be  taken  out  is  not  a 
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justification,  since  the  funds  of  a  na- 
tional banking  institution  can  only  be 
taken  out  by  the  action  of  its  board 
of  directors,  and  that  if  the  paying  of 
the  checks  constituting  the  overdrafts, 
or  any  of  them,  either  the  money  of  the 
bank  was  removed  from  its  resources, 
or  its  capital  reduced,  or  its  charter 
endangered,  any  one  of  such  things 
would  be  sufficient  to  warrant  the  jury 
in-  finding  a  misapplication  with  intent 
to  injure  the  bank,  was  erroneous.  U. 
S.  V.  Steinman  (1909)  172  Fed.  913, 
97  O.  C,  A.  271. 

In  a  prosecution  for  aiding^  and  abet- 
ting a  national  bank  derk  to  misap- 
propriate the  bank's  funds,  by  means  of 
fifty  different  overdrafts,  the  fact  that 
the  bank's  officers  had  knowledge  of  one 
or  two  of  the  transactions  did  not  re- 
lieve them  of  their  criminal  character. 
Keliher  v.  U.  S.  (1912)  193  Fed.  8,  114 
C.  C.  A.  12a 

Officers  of  a  national  bank  possess 
no  authority  to  produce  or  permit  a 
conversion  of  the  bank's  funds  to  the 
use  of  one  of  such  officers;  authority 
to  commit  a  crime  being  an  impossibil- 
ity. U.  S.  ▼.  Morse  (C.  C.  1908)  161 
Fed.  429. 

45.  Instruotions.  — Under  an  indict- 
ment for  aiding  a  bank  president  in  vio- 
lating the  banking  laws,  the  jui7  were 
instructed  that,  to  make  defendants 
guilty,  they  must  have  done  something 
**6howing  their  consent  to  or  partid- 
pation  in"  the  unlawful  acts  of  the 
president  Held,  that  the  jury  could 
not  have  understood  that  the  acts  of  the 
president  were  to  be  treated  by  them 
as  criminal  acts;  nor  could  they  have 
been  misled  by  the  use  of  the  disjunc- 
tive "or"  into  supposing  that  mere  con- 
sent of  defendants  to  his  unlawful  acts 
would  be  suffident  to  render  them  guil- 
ty. Coffin  V.  U.  S.  (1896)  16  Sup.  Ct 
943,  162  U.  S.  604,  40  U  Ed.  1109. 

Instructions  considered  given  on  the 
trial  of  a  prosecution  for  aiding  and 
abetting  an  officer  of  a  national  bank 
in  the  misapplication  of  its  funds,  and 
held  without  error.    Hillegass  ▼.  U.  S. 

(1910)  183  Fed.  199,  105  C.  C.  A.  631, 
affirming  judgment  U.  S.  v.  Hillegass 
(D.  C.  1910)  176  Fed.  444,  and  writ 
of  certiorari  denied  Hillegass  v.  XT.  S. 

(1911)  31  Sup.  Ct  470.  219  U.  S.  585, 
55  L.  Ed.  347. 

46.  Questions  for  Jury.— In  a  prose- 
cution of  defendant  K.  for  aiding  and 
abetting  the  officers  of  a  national  bank 
in  the  misappropriation  of  the  bank's 
funds  by  means  of  checks  and  drafts  of 
a  hosiery  company,  in  which  such  de- 
fendants were  interested,  whether  such 
appropriation  was  intended  to  injure 
and  defraud  the  bank  held  for  the  jury. 
Prettyman  ▼.  U.  S.  (1910)  180  Fed. 
30,  103  C.  C.  A.  384. 

III.  CONSPIRACY 

47.  What  oonstitutes  ofrense.«-AB  the 
procuring  of  a  dividend  by  a  national 
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banking  association  when  there  are  no 
net  profits  to  pay  it  is  not  a  willful 
misapplication  of  its  moneys  and  funds, 
under  this  section,  a  conspiracy  to 
commit  such  act  is  not  made  punisha- 
ble by  section  10201,  post  U.  S.  v. 
Britton  (1883)  2  Sup.  Ct.  631,  535,  108 
U.  S.  199,  27  L.  Ed.  698. 

A  conspiracy  to  violate  this  section 
by  causing  false  entries  to  be  made  in 
the  books  of  a  national  bank  by  an  of- 
ficer or  agent  thereof  for  the  purpose 
of  defrauding  the  bank  or  others,  or 
deceiving  an  agent  appointed  to  exam- 
ine the  affairs  of  the  bank,  is  one  to 
commit  "an  offense  ugainst  the  United 
States,"  within  the  meaning  of  R.  S.  { 
5440,  post,  I  10201,  and  is  indictable 
thereunder.  Scott  ▼.  U.  S.  (1904)  130 
Fed.  429,  64  O.  C.  A.  631. 

Since,  under  this  section,  the  offense 
can  only  be  committed  by  an  officer  or 
agent  of  the  bank,  under  a  count  of  an 
indictment  for  conspiracy  to  misapply 
funds  of  the  national  bank,  it  is  suf- 
ficient to  show  an  agreement  to  com- 
mit that  offense  made  between  either 
the  cashier  or  the  vice  president  of  the 
bank  and  the  defendants  for  whose 
benefit  the  money  is  alleged  to  have 
been  withdrawn.  Prettyman  v.  U.  S. 
(1910)  180  Fed.  30,  103  O.  O.  A.  384. 

48.  Limitations.— An  indictment  for 
conspiracy  to  embezzle  and  misapply 
the  funds  of  a  national  bank,  made 
more  than  three  years  before  indict- 
ment, but  involving  an  overt  act  com- 
mitted within  the  three-year  period, 
was  not  barred  by  limitations.  Breese 
V.  U.  S.  (1913)  203  Fed.  824, 122  O.  0. 
A.  142,  affirming  order  U.  S.  v.  Breese 
(D.  O.  1908)  172  Fed.  761. 

Limitation  does  not  begin  to  run 
against  a  prosecution  for  conspiracy 
between  officers  of  a  national  bank  to 
embezzle,  abstract,  or  willfully  misap- 
propriate its  funds  so  long  as  the  con- 
spiracy continues  or  acts  to  effect  its 
object  are  committed.  U.  S.  v.  Breese 
(C.  0.  1909)  173  Fed,  402. 

49.  Indictment.— Where  a  count  in  an 
indictment  against  a  bank's  officers  and 
alleged  aiders  and  abetters  charged 
conspiracy  to  violate  this  section,  and 
that  to  effect  the  object  of  the  conspir- 
acy defendant  E.,  one  of  the  parties 
thereto,  drew  and  accepted  a  draft,  set 
out,  presented  it  to  the  bank,  and  ob- 
tained credit  for  the  amount  thereof 
for  the  drawer  of  the  draft  in  which 
company  K.  was  interested,  the  in- 
dictment sufficiently  charged  that  an 
act  was  done  by  one  of  the  parties  to 
the  alleged  conspiracy  to  effect  the  ob- 
ject thereof  and  sufficiently  specified 
such  act  to  withstand  a  demurrer. 
Prettyman  v.  U.  S.  (1910)  180  Fed.  30, 
103  C.  C.  A.  384. 

Since  the  offense  of  misapplying 
funds  of  a  national  bank  can  only  be 
committed  by  an  officer  or  agent  of  the 
bank,  under  a  count  of  an  indictment 
for  conspiracy  to  misapply  funds  of  the 
national  bank,  it  is  sufficient  to  show 


an  agreement  to  commit  that  offense 
madel>etween  either  the  cashier  or  the 
vice  president  of  the  bank  and  the  de- 
fendants for  whose  benefit  the  money 
is  alleged  to  have  been  withdrawn.    Id. 

Where  three  persons  were  charged 
with  conspiracy  to  embezzle  and  mis- 
apply the  funds  and  credits  of  a  na- 
tional bank,  and  the  proof  was  suffi- 
cient to  convict  two  of  them,  but  not 
the  third,  the  charge  against  him  would 
be  treated  as  surplusage,  and  the  con- 
viction of  the  others  sustained.  Breese 
V.  U.  S.  (1913)  203  Fed.  824,  122  C. 
O.  A.  142,  affirming  judgment  U.  S.  v. 
Breese  (D.  C.  1908)  172  Fed.  761. 

Under  the  act  of  March  2,  1867,  it  is 
an  offense  for  an  officer  of  a  national 
bank  to  conspire  with  another,  not  an 
officer,  to  abstract  or  embezzle  the 
funds  thereof;  and  an  indictment 
charging  the  two  with  a  conspiracy  to 
commit  such  offense  is  good.  U.  S.  v. 
Martin  (O.  C.  1870)  Fed.  Cas.  No.  15,- 
728. 

An  indictment  alleging  the  conspiracy 
to  defraud  the  United  States  in  the  ex- 
ercise of  its  governmental  and  fiscal 
functions,  by  deliberately  giving  false 
information  regarding  the  financial 
condition  of  a  national  bank,  the  fraud 
resulting  in  lessening  the  power  of  the 
federal  government  by  failure  to  main- 
tain in  efficient  condition  one  portion 
of  the  national  fiscal  system,  stated  an 
offense  against  the  United  States;  it 
being  possible  ito  have  a  conspiracy  to 
defraud  by  merely  deceiving  a  govern- 
mental officer,  though  neither  the  gov- 
ernment nor  the  officer  was  deprived 
thereby  of  money  or  money  value.  U. 
S.  V.  Morse  (C.  C,  1908)  161  Fed.  429. 

A  charge  of  conspiracy  between  offi- 
cers of  a  national  bank  to  embezzle, 
abstract,  or  willfully  misapply  its  funds 
in  violation  of  this  section  is  supported 
by  evidence  that,  acting  together  with 
a  common  understanding,  defendants 
largely  overdrew  their  respective  ac- 
counts with  the  bank,  to  such  an  extent 
that  they  were  wholly  unable  to  meet 
the  same,  as  they  must  have  known, 
and  that,  to  cover  up  such  overdrafts, 
by  a  common  understanding  they  plac- 
ed worthless  notes  in  the  bank  with  the 
intent  and  result  of  injuring  and  de- 
frauding the  bank.  U.  S.  v.  Breese 
(O.  C.  1909)  173  Fed.  402. 

An  indictment  charging  the  president 
of  a  national  bank  with  conspiring  with 
others  to  commit  an  offense  against  the 
United  States  by  making  a  false  entry 
in  the  books  of  the  bank  showing  its 
balance  in  the  hands  of  its  reserve 
bank  to  be  larger  than  it  was  in  fact, 
with  intent  to  deceive  any  agent  who 
might  thereafter  be  appointed  by  the 
Comptroller  of  the  Currency  to  exam- 
ine the  affairs  of  the  bank,  does  not 
state  an  offense  under  section  10201, 
post,  where  the  .overt  act  charged  to 
have  been  committed  by  defendant  con- 
sisted in  his  concealing  from  the  book- 
keeper, who  actually  made  the  alleged 
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false  entriesi  bnt  who  is  not  charged 
with  being  a  party  to  the  conspiracy, 
the  issuance  of  certain  drafts  which 
should  have  been  credited  to  the  ac- 
count of  said  reserve  bank.  U.  S.  ▼. 
McClarty  (D.  O.  1911)  191  Fed.  518. 
Indictment  for  conspiracy  against 
United  States  held  not  bad  for  duplic- 
ity in  alleging  overt  acts  in  and  of 
themselves  constituting  a  crime  under 
this  section,  in  view  of  Pen.  Code,  { 
332,  making  an  abettor  a  principal.  U. 
S.  v.  Rogers  (D.  O.  1915)  226  Fed. 
612. 

50.  Evidence*— Where  an  indictment 
for  conspiracy  to  willfully  misapply  the 
funds  of  a  national  bank  charged  that 
the  conspiracy  had  been  formed  be- 
tween officers  of  the  bank  and  defend- 
ant K.  to  willfully  misapply  the  bank 
,funds  to  the  use  of  a  company,  and 
that  such  conspiracy  was  accomplished 
by  defendant  K.  in  drawing  and  ac- 
cepting a  draft  in  behalf  of  the  com- 
pany, and  in  depositing  the  draft  in  the 
bank,  and  obtaining  credit  therefor  in 
the  company's  account,  to  effect  the 
object  of  the  conspiracy,  the  burden 
was  on  the  government  to  prove  that 
the  conspiracy  as  alleged  was  entered 
into,  that  defendant  K.  was  a  party  to 
it,  and  that  the  acts  referred  to  were 
done  by  him  to  effect  the  object  of  the 
conspiracy.  Prettyman  v.  U.  S.  (1910) 
180  Fed.  30,  103  O.  C.  A.  384. 

Where  an  indictment  against  officers 
of  a  national  bank  an^  others,  alleged 
to  have  aided  and  abetted  them  in  the 
misapplication  of  the  bank's  funds, 
charged  conspiracy  and  intent  to  will- 
fully misapply  the  bank's  funds  in  sev- 
eral ways,  and,  among  them,  of  pro- 
curing it  to  make  large  loans  to  a  ho- 
siery company  by  paper  Indorsed  by  a 
woolen  company,  which,  it  was  claimed, 
was  then  largely  indebted  to  the  bank, 
proof  that  funds  of  the  bank  were 
loaned  on  paper  of  the  hosiery  com- 
pany which  was  indorsed  by  the  woolen 
company  was  admissible,  but  not  evi- 
dence of  a  mortgage  given  by  the  wool- 
en company  to  the  bank,  nor  as  to 
notes  which  the  woolen  company  made 
to  the  bank  to  secure  its  individual  ob- 
ligations, and  not  as  indorser  of  the 
hosiery  company.     Id. 

A  charge  under  R.  S.  §  5440,  post,  { 
10201,  of  conspiracy  between  officers 
of  a  naitonal  bank  to  embezzle,  ab- 
stract, or  willfully  misapply  its  funds 
in  violation  of  this  section,  is  support- 
ed by  evidence  that,  acting  together 
with  a  common  understanding,  defend- 
ants largely  overdrew  their  respective 
accounts  with  the  bank,  to  such  an  ex- 
tent that  they  were  wholly  unable  to 
meet  the  same,  as  they  must  have 
known,  and  that,  to  cover  up  such 
overdrafts,  by  a  common  understanding 
they  placed  worthless  notes  in  the 
bank  with  the  intent  and  result  of  in- 
juring and  defrauding  the  bank.  U.  S. 
V.  Breese  (C.  C.  1909)  173  Fed.  402. 
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51 :  DofenseSrf— It  is  not  a  defense  to 
a  prosecution  for  conspiracy  between 
officers  of  a  national  bank  to  embezzle, 
abstract,  or  willfully  misappropriate  its 
funds  by  means  of  excessive  loans  or 
overdrafts  for  their  benefit  that  the 
Comptroller  of  the  Currency  did  not 
do  all  he  might  have  done  to  compel  a 
correction  of  such  irregularities.  U.  S. 
V.  Breese  (C.  C.  1909)  173  Fed.  402. 

The  ;no8t  formal  vote  of  the  direc- 
tors of  a  national  bank  cannot  author- 
ize the  embezzlement,  abstraction,  or 
willful  misapplication  of  its  funds  by 
an  officer,  and  will  not  constitute  a  de- 
fense to  conspiracy  to  commit  such 
offense.    Id. 

IV.  OFFENSES     AGAINST     STATE 

LAWS 

52.  Prosecutions  in  state  oottrtSd— An 

indictment  under  state  law  for  forgery 
committed  for  the  purpose  of  deceiving 
the  bank  examiner  is  triable  in  the 
state  court,  and  it  is  no  objection  to 
the  jurisdiction  of  the  state  courts  that 
the  offense  was  a  violation  of  the  na- 
tional banking  law,  and  that  the  of- 
fender is  subject  to  punishment  for 
both  crimes.  Cross  v.  State  (1889)  10 
Sup.  Ct.  47,  132  U.  S.  131,  33  I-.  Ed. 
287. 

Where  congress  has  prescribed  the 
punlsh'ment  only  where  an  officer  of  a 
national  bank  embezzles  property  of 
the  bank,  a  state  legislature  may  pre- 
scribe the  punishment  where  the  prop- 
erty embezzled  is  deposited  in  the  bank, 
and  belongs  to  the  depositor.  State  v. 
TuUer  (1867)  34  Conn.  280. 

Gen.  St.  Conn.  tit.  12,  {  191,  pre- 
scribing the  punishment  where  an  offi- 
cer of  any  bank  incorporated  by  au- 
thority in  the  state  embezzled  any 
property  deposited  in  the  bank,  applies 
to  tellers  of  national  banks  doing  busi- 
ness within  the  state.    Id. 

Upon  trial  of  defendant  for  forgery 
it  appeared  that  a  draft  was  drawn  by 
one  national  bank  upon  another,  that 
defendant  was  a  bookkeeper  in  the 
bank,  and  without  authority  filled  a 
draft  signed  in  blank  by  the  assistant 
cashior,  issued  it,  and  fraudulently 
changed  his  book  entries  to  cover  the 
crime.  Held,  that  the  punishment  of 
the  crime  was  within  the  jurisdiction 
of  the  state  courts,  notwithstanding 
this  section  and  act  March  3,  1875^ 
which  provides  that  the  circuit  courts 
of  the  United  States  shall  have  exclu- 
sive cognizance  of  all  causes  and  of- 
fenses cognizable  under  the  authority 
of  the  United  States,  except  as  other- 
wise provided  by  law.  Hoke  v.  People 
(1887)  122  111.  511,  13  N.  B.  823. 

Since  the  passage  of  this  act,  an  ac- 
cessory to  an  embezzlement  by  an  offi- 
cer of  a  national  bank  cannot  be  prose- 
cuted for  a  felony  in  the  state  courts, 
though  he  is  not  Indictable  in  the  fed- 
eral courts.  Commonwealth  v.  Felton 
(1869)  101  Mass.  204. 

The  fact  that  a  person  who  has  stolen 
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property  belonging  to  a  national  bank  is 
an  officer  of  the  bank  and  subject  to 
punishment  for  eqibezzlement  under 
this  section  does  not  relieve  him  from 
his  liability  to  punishment  for  the  same 
act  as  a  larceny  at  common  law  or  un- 
der the  statutes  of  a  state.  Common- 
wealth V.  Barry    (1874)  116  Mass.  1. 

The  jurisdiction  of  a  state  court  over 
a  larceny  of  property  of  a  national 
bank,  by  an  officer  thereof,  is  not  affect- 
ed by  his  liability  for  embezzlement, 
under  this  section.     Id. 

The  embezzlement  of  the  funds  of  a 
national  bank  being  an  offense  over 
which  the  federal  courts  have  juris- 
diction, any  prosecution  thereof  by  the 
state  courts  is  in  violation  of  section 
711,  R.  S.,  section  1233,  ante,  provid* 
ing  that  the  jurisdiction  of  the  feder- 
al courts  over  crimes  cognizable  under 
the  authority  of  the  United  States  shall 
be  exclusive  of  the  state  courts.  Peo- 
ple V.  Fonda  (1886)  62  Mich.  401,  29  N. 
W.  26. 

A  state  court  has  jurisdiction  of  an 
indictment  against  an  officer  of  a  na- 
tional bank  for  receiving  a  deposit  when 
the  bank  was  insolvent,  this  not  being 
made  an  offense  by  the  laws  of  the 
United  States.  State  v.  Bardwell 
(1895)  72  Miss.  535.  18  South.  377. 
Forgery  of  a  note  by  the  president  and 
cashier  of  a  bank,  with  intent  to  deceive 
the  United  States  bank  examiner,  by 
entering  it  upon  the  books  of  the  bank 
as  assets,  is  within  the  jurisdiction  of 
the  state  court,  although  the  federal 
court  has  exclusive  jurisdiction  to  de- 
termine the  falsity  of  the  entries  and 
punish  the  makers.  State  v.  White 
(1888)  101  N.  O.  770,  7  S.  B.  715,  af- 
firmed in  (1889)  132  U.  S.  131,  10  Sup. 
Ct.  47,  33  L.  Ed.  287. 

Embezzlement  by  the  cashier  of  a 
national  bank  is  not  an  indictable  of- 
fense under  the  law  of  Pennsylvania, 
and  a  cashier  imprisoned  under  an  in- 
dictment therefor  is  entitled  to  his 
discharge  upon  habeas  corpus.  The 
crime  ^s  punishable  only  under  the  fed- 
eral statute.  Commonwealth  v.  Ket- 
ner  (1880)  92  Pa.  St.  372,  37  Am. 
Bep.  692. 

The  teller  of  a  national  bank  may  be 
convicted  in  a  state  court  upon  an  in- 
dictment charging  him  with  faL^^ely  mak- 
ing entries  in  the  books  of  the  bank, 
and  in  reports  and  statements  as  to  the 
bank's  condition,  with  intent  to  in- 
jure and  defraud  the  bank;  the  offense 
thus  charged  being  forgery  at  common 
law.  Commonwealth  v.  Luberg  (1880) 
94  Pa.  St  85,  1  Cr.  Law  Mag.  779, 

A  teller  of  a  national  bank  may  be  con- 
victed in  a  state  court  upon  an  indict- 
ment charging  him  with  fraudulently 
making  false  entries,  reports,  and  state- 
ments with  intent  to  injure  and  defraud 
the  bank.  The  offense  thus  charged 
was  forgery  at  common  law.  Luberg 
V.  Commonwealth  (Pa.  1880)  1  Brovme, 
Nat  Bank  Cas.  408,  37  Leg.  Int  339; 


Commonwealth   ▼.   Luberg    (1880)    94 
Pa.  St.  85. 

A  state  court  has  no  jurisdiction  to 
try  the  cashier  of  a  national  bank  for 
embezzling  the  bank's  funds,  where  the 
state  statutes  do  not  apply  to  national 
banks;  the  offense  not  being  indictable 
at  common  law.  Commonwealth  v. 
Ketner  (Pa.  1880)  1  Browne,  Nat 
Bank  Cas.  404,  37  Leg.  Int  339. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Ez  parte  Hitz  (1884)  4  Sup.  Ct  698, 
111  U.  S.  766,  28  L.  Ed.  592;  Ex  parte 
Bain  (1887)  7  Sup.  Ct  781,  782,  121 
U.  S.  1,  30  L.  Ed.  849;  In  re  Claasen 
(1891)  11  Sup.  Ct  735,  736,  737,  140 
U.  S.  200,  35  L.  Ed.  409;  New  York 
V.  Eno  (1894)  15  Sup.  Ct  30,  31,  155 
U.  8.  89,  39  L.  Ed.  80;  Wright  v.  Hen- 
kel  (1903)  23  Sup.  Ct  781,  785,  190  U. 
S.  40,  47  L.  Ed.  948;  Ballman  v.  Fa- 
gin  (1906)  26  Sup.  Ct  212,  213,  200 
U.  S.  186,  50  L.  Ed.  433;  Yates  v. 
Jones  Nat  Bank  (1907)  27  Sup.  Ct. 
638,  643,  206  U.  S.  158,  51  L.  Ed. 
1002;  U.  S.  V.  Dickinson  (1909)  29 
Sup.  Ct  485,  213  U.  S.  92,  53  L.  Ed. 
711;  Gardes  v.  U.  8.  (1898)  87  Fed. 
172,  173,  174,  30  C.  C.  A.  596  (writ 
of  certiorari  denied  [1898]  19  Sup.  Ct 
884,  171  U.  S.  689,  43  L.  Ed.  1179); 
Berkowitz  v.  Same  (1899)  93  Fed.  452, 
457,  35  C.  C.  A.  379;  Youtsey  v.  Same 
(1899)  97  Fed.  937,  38  O.  C.  A,  562; 
Wolf  son  V.  Same  (1900)  101  Fed.  430, 
431,  41  C.  0.  A.  422  (writ  of  certiorari 
denied  [1901]  21  Sup.  Ct  919,  180  U. 
S.  637,  45  L.  Ed.  710);  Breese  v. 
Same  (1901)  106  Fed.  680,  45  C.  C.  A. 
535  (reversed  [1901]  108  Fed.  804,  48 
C.  C.  A.  36);  Hanover  Nat  Bank  v. 
First  Nat  Bank  (1901)  109  Fed.  421, 
426,  48  C.  C.  A.  482;  Horman  v.  U. 
S.  (1902)  116  Fed.  350,  53  C.  C.  A. 
570  (writ  of  certiorari  denied  [1902] 
23  Sup.  Ct  841,  187  U.  S.  641,  47  L. 
Ed.  345);  U.  S.  v.  Ninety-nine  Dia- 
monds (1905)  139  Fed.  961,  72  C.  C. 
A.  9,  2  L.  R.  A.  (N.  S.)  185  (certiorari 
denied  [1906]  26  Sup.  Ct  760,  201  U. 
S.  645,  50  L.  Ed.  903);  Chadwick  v. 
U.  S.  (1905)  141  Fed.  225,  72  C.  0.  A. 
343;  Breese  v.  Same  (1906)  143  Fed. 
250,  74  C.  C.  A.  388;  Lowdon  v.  Same 
(1906)  149  Fed.  673,  674,  79  C.  C.  A. 
361;  Chicago,  St  P.,  M,  &  O.  Ry.  Co. 
V.  Same  (1908)  162  Fed.  835,  90  C.  C. 
A.  211  (certiorari  denied  [1909]  29 
Sup.  Ct  689,  212  U.  S.  579,  53  L.  Ed. 
659);  Spencer  v.  Same  (1909)  169  Fed. 
562,  95  C.  C.  A.  60;  Woods  v.  Same 
(1909)  174  Fed.  651,  98  C.  C.  A.  405 
(certiorari  denied  [1910]  30  Sup.  Ct 
574,  216  U.  S.  620,  54  L.  Ed.  641); 
CarUsle  v.  Same  (1912)  194  Fed.  827, 
114  C.  C.  A.  531;  U.  S.  v.  Warner  (C. 
O.  1886)  26  Fed.  616;  Same  v.  Smith 
(O.  C.  1889)  40  Fed.  755,  759;  First 
Nat  Bank  v.  Moore  (C.  C.  1892)  48 
Fed.  799,  802;  U.  S.  v.  Peters  (C.  C. 
1898)  87  Fed.  984,  985  (affirmed  [1899] 

(11965) 


§  9778 


NATIONAL  BANKS 


(TiL  62 


M  Fed.  127,  86  O.  0.  A.  105);  Same  842,  844;  Same  ▼.  McKsigbt  (D.  G. 
V.  Heinze  (0.  C.  1908)  161  Fed.  425;  1902)  112  Fed.  982;  Same  ▼.  Twining 
Same  v.  Berry  (D.  O.  1899)   96  Fed.      (D.  0.  1904J  132  F«d,  129. 

§  9773.  (R.  S.  §  5210.)    List  of  shareholders,  etc.,  to  be  kept. 

The  President  and  cashier  of  every  national  banking  association 
shall  cause  to  be  kept  at  all  times  a  full  and  correct  list  of  the  names 
and  residences  of  all  the  shareholders  in  the  association,  and  the 
number  of  shares  held  by  each,  in  the  office  where  its  business  is  trans- 
acted. Such  list  shall  be  subject  to  the  inspection  of  all  the  share- 
holders and  creditors  of  the  association,  and  the  officers  authorized  to 
assess  taxes  under  State  authority,  during  business-hours  of  each 
day  in  which  business  may  be  legally  transacted.  A  copy. of  such 
list,  on  the  first  Monday  of  July  of  each  year,  verified  by  the  oath 
of  such  president  or  cashier,  shall  be  transmitted  to  the  Comptroller 
of  the  Currency. 

Act  June  3,  1864,  c.  106,  8  40,  18  Stat.  111. 


Notes  of 
Construotion  and  operation  of  atat- 

ut6i^-*This  statute  was  merely  designed 
to  furnish  to  the  pubUc  dealing  with  a 
bank  a  knowledge  of  the  names  of  its 
incorporators,  and  to  what  extent  they 
might  be  relied  on  as  giving  safety  to 
dealing  with  the  bank,  and  it  was  not 
intended  for  the  purpose  of  local  tax- 
ation. Waite  V.  Dowley  (1876)  94  U. 
S.  527,  534,  24  L.  Ed.  181. 

This  section  does  not  levy  taxes,  but 
is  a  limitation  upon  the  right  of  the 
state,  which  must  not  discriminate . 
against  national  banks  by  methods  of 
taxation  differing  from  those  used  in 
taxing  other  moneyed  capital  in  the 
hands  of  individual  citizens.  Covington 
V.  First  Nat.  Bank  (1905)  25  Sup.  Ct. 
562,  566,  198  U.  S.  100,  49  L.  Ed.  963. 

This  section  was  designed  to  furnish 
to  the  public  dealing  with  a  bank  a 
knowledge  of  the  names  of  its  corpora- 
tors and  to  what  extent  they  may  be 
relief  on  as  giving  safety  to  dealings 
with  the  bank.  Lyons  v.  Westwater 
(1910)  181  Fed.  681,  104  C.  0.  A.  663. 

Right  to  Inspect  llsts^-A  stockholder 
in  a  national  bank  held  to  have  the 
absolute  right  under  this  section  to 
examine  the  list  of  stockholders  at  any 
proper  time,  whatever  may  be  his  mo- 
tive. Murray  v.  Walker  (1913)  161 
S.  W.  512,  156  Ky.  536. 

A  shareholder  of  a  national  bank  lo- 
cated in  the  city  of  New  York  was  en- 
titled to  examine  its  list  of  sharehold- 
ers, and  to  make  extracts  therefrom 
for  the  purpose  of  negotiating  for  the 
purchase  of  stock.  People  v.  Consoli- 
dated Nat  Bank  (1905)  94  N,  Y.  Supp. 
173,  105  App.  Div.  409. 

-^  Enforcement   of   right.  — On  an 

application  to  a  federal  court  by  a 
shareholder  in  a  national  banking  asso- 
ciation for  a  writ  of  mandamus  to  com- 
pel the  association  to  permit  him  to  in- 
spect a  list  of  its  shareholders,  based  on 
this  section,  the  pleadings  must  show 
that  the  matter  in  dispute  exceeds  the 
value  of  $2,000  to  give  the  court  juris- 
diction. Large  v.  Consolidated  Nat. 
Bank  (C.  C.  1905)  137  Fed.  168. 

(11966) 


Deoisions 

In  a  proceeding  by  an  alleged  stock- 
holder of  a  national  bank  to  compel  an 
examination  of  the  bank's  stock  books, 
evidence  that  plaintiff  was  not  a  stock- 
holder in  good  faith  or  at  all  held  ad- 
missible. Murray  v.  Walker  (1913) 
161  S.  W.  512,  156  Ky.  536,  Ann.  Gas. 
1915C,  363. 

State  courts  have  jurisdiction  to  com- 
pel the  officers  of  national  banks  by 
mandamus  to  exhibit  to  the  county 
assessor  the  list  of  the  shareholders  in 
their  banks,  which  list  they  are  re- 
quired by  this  section  to  keep  subject 
to  the  inspection  of  "the  officers  duly 
authorized  to  assess  taxes  under  state 
authority,"  since,  in  respect  to  that 
duty,  the  bank  officers  are  not  officers 
of  the  United  States.  Paul  ▼.  McGraw 
(1891)  3  Wash.  St  296,  28  Pac.  532; 
Same  v.  Chapin  (1892)  3  Wash.  St  433, 
28  Pac.  760. 

Liability  of  shareholder8.p— See  Finn 
V.  Brown  (1891)  12  Sup.  Ct  136.  142 
U.  S.  56,  35  L.  Fd.  936.  As  to  per- 
sons liable,  see  McDonald  v.  Dewey 
(1906)  26  Sup.  Ct  731,  202  U.  S.  510, 
50  L.  Ed.  1128,  6  Ann.  Cas.  419.  See, 
also,  note  under  {  9689.  ante. 

— —  Estoppel.— Where  in  an  action 
b7  the  receiver  of  a  national  bank  to 
recover  an  assessment  from  one  in 
whose  name  a  certificate  of  stock  had 
been  issued,  but  who  it  was  shown 
held  the  same  only  as  trustee  to  secure 
an  unpaid  indebtedness  from  the  actual 
owner  of  the  stock  to  a  third  person,  the 
plaintiff  did  not  produce  in  evidence  the 
list  of  stockholders  required  by  this  sec- 
tion to  be  kept  by  the  bank,  or  show 
whether  or  not  such  list  was  in  fact 
kept,  but  relied  solely  on  the  stock  cer- 
tificate book,  all  persons  must  be  held 
to  have  been  chargeable  with  notice  of 
all  the  facts  in  regard  to  such  stock 
therein  shown;  and,  conceding  that  de- 
fendant's liabUity  could  be  established 
by  such  book  alone,  without  producing 
or  accounting  for  the  list  of  stockhold- 
ers, it  is  insufficient  to  create  an  estop- 
pel which  would  prevent  him  from  show- 
ing the  facts  where  it  appears  there- 
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from  that  the  stock  was  transferred  to 
him  by  one  to  whom  the  previous  certifi- 
cate had  been  issued  as  pledgee.  Tour- 
telot  V.  Stolteben  (C.  O.  1900)  101  Fed. 
862. 

State  legislation.— -The  Vermont  act 
of  186^  requiring  cashiers  of  national 
banks  to  transmit  to  the  clerks  of  the 
several  towns  in  which  any  stockhold- 
ers of  national  banks  should  reside  a 
list  of  the  names  of  such  stockholders, 
does  not  conflict  with  the  law  of  con- 
gress, BO  far  as  it  relates  to  national 
bank  shares  owned  by  residents  of  the 
state.  Newman  ▼.  Wait  (1874)  46  Vt 
689. 

Cited    without    definite    appiioatlon, 

U.  S.  V.  Britton  (1883)  2  Sup.  Ct.  526, 
530,  108  U.  S.  193,  27  L.  Ed.  701; 
Thayer  v.  Butler  (1891)  11  Sup.  Ct 
987,  988,  141  U.  S.  234,  35  L.  Ed.  711; 
Pauly  V.  State  lioan  &  Trust  Oo.  (1897) 
17  Sup.  Ot.  466,  466,  165  U.  S.  606, 


41  L.  Ed.  844;  Scott  v.  Deweese  (1901) 
21  Sup.  Ct  585,  588,  181  U.  S.  202, 
45  L.  Ed.  822;  Lantry  v.  Wallace 
(1901)  21  Sup.  Ct  878,  885,  182  U.  S. 
536,  45  L.  Ed.  1218;  Guthrie  v.  Hark- 
ness  (1905)  26  Sup.  Ct  4,  7,  199  U. 
S.  148,  50  li.  Ed.  130,  4  Ann.  Cas.  433; 
Citizens'  Nat.  Bank  v.  Kentucky,  Use 
of  Boyle  County  (1910)  30  Sup.  Ct 
532,  534,  217  U.  S.  443,  54  L.  Ed.  832; 
Sigua  Iron  Co.  ▼.  Greene  (1898)  88  Fed. 
207,  214,  31  C.  C.  A.  477;  Stapylton  v. 
Thaggard  (1898)  91  Fed.  93,  33  C.  C. 
A.  353;  First  Nat  Bank  ▼.  Richmond 
(C.  C.  1889)  39  Fed.  309,  313  (appeal 
dismissed  [1892]  13  Sup..  Ct  1044,  149 
U.  S.  769,  37  L.  Ed.  959) ;  Wallace  v. 
Hood  (C.  C.  1898)  89  Fed.  11,  16  (af- 
firmed [1899]  97  Fed.  865,  38  C.  C.  A. 
510);  Fowler  v.  Gowing  (C.  C.  1907) 
152  Fed.  801  (affirmed  [1908]  165  Fed. 
891,  91  C.  C.  A.  569);  U.  S.  v.  Lamson 
(C.  0.  1908)  165  Fed.  80. 


§  9774.  (R.  S.  §  5211,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Reports  to  Comptroller  of  the  Currency. 
Every  association  shall  make  to  the  Comptroller  of  the  Currency 
not  less  than  five  reports  during  each  year,  according  to  the  form 
which  may  be  prescribed  by  him,  verified  by  the  oath  or  affirmation 
of  the  president  or  cashier  of  such  association,  and  attested  by  the 
signature  of  at  least  three  of  the  directors.  Each  such  report  shall 
exhibit,  in  detail  and  under  appropriate  heads,  the  resources  and  lia- 
bilities of  the  association  at  the  close  of  business  on  any  past  day 
by  him  specified;  and  shall  be  transmitted  to  the  Comptroller  within 
five  days  after  the  receipt  of  a  request  or  requisition  therefor  from 
him,  and  in  the  same  form  in  which  it  is  made  to  the  Comptroller 
shall  be  published  in  a  newspaper  published  in  the  place  where  such 
association  is  established,  or  if  there  is  no  newspaper  in  the  place, 
then  in  the  one  published  nearest  thereto  in  the  same  county,  at  the 
expense  of  the  association ;  and  such  proof  of  publication  shall  be  fur- 
nished as  may  be  required  by  the  Comptroller.  The  Comptroller 
shall  also  have  power  to  dall  for  special  reports  from  any  particular 
association  whenever  in  his  judgment  the  same  are  necessary  in  order 
to  a  full  and  complete  knowledge  of  its  condition. 

Act  June  3,  1864,  c.  106,  f  34,  13  Stat.  109.  Act  March  3,  1869,  c.  130,  §  1, 
15  Stat.  326.    Act  Feb.  27,  1877,  c  69,  |  1,  19  Stat.  252. 

This  section  was  amended  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above,  by 
striking  out,  after  the  words  "resources  and  liabilities  of  the,"  the  word  "as- 
sociations," and  substituting  therefor  the  word  "association,"  as  set  forth 
here. 

The  yerification  required  by  this  section  may  be  made  before  a  notary  public 
or  other  state  officer,  having  an  official  seal,  and  authorized  to  administer 
oaths,  by  Act  Feb.  26,  1881,  c.  82,  post,  §  9775. 

All  savings  banks  and  savings  and  trust  companies  organized  under  acts  of 
Congress  are  subject  to  the  provisions  of  this  section,  and  of  R.  S.  §§  5212, 
6213,  post,  S§  9776,  9777,  by  Act  June  30,  1876,  c.  156,  f  6,  post,  §  9778. 

This  section  was  made  applicable  to  state  banking  associations  on  their  be- 
coming members  of  the  Federal  reserve  banks,  by  the  Federal  Reserve  Act  ot 
Dec  23,  1913,  c.  6,  §  9,  post,  §  9792. 

Notes  of  Deoisions 


"Liabilities."— The  "HabiUties"  of  a 
national  bank,  which  are  required  by 
this  section,  to  be  stated  in  the  rei^orts 
to  the  comptroller  of  the  currency,  in- 
clude contingent  as  well  as  absolute  lia- 
bilities; and  hence  an  unmatured  note, 
payment  of  which  at  maturity  is  guar- 
antied by  the  bank,  should  be  included 


in  the  list  of  liabilities.  Cochran  v. 
U.  S.  (1895)  15  Sup.  Ct  628,  157  U. 
S.  286,  39  L.  Ed.  704. 

False  report— Clvii  I  i  alii  I  ityw— Direc- 
tors of  a  national  bank  who  merely 
negligently  participated  in  or  assented 
to  the  false  representations  as  to  the 
bank's  financial  condition  contained  in 
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the  official  report  to  the  Comptroller  of 
the  Currency,  made  and  published  con- 
formably to  this  section  cannot  be  held 
civilly  liable  to  any  one  deceiyed  to  his 
injury  by  such  report,  since  the  ex- 
clusive test  of  such  liability  is  furnish- 
ed by  section  0831,  post  Yates  v. 
Jones  Nat  Bank  (1907)  27  Sup.  Ct 
638,  206  U.  S.  158,  51  L.  Ed.  1002. 

The  federaJ  statute  requiring  direc- 
tors of  a  national  bank  to  report  its 
condition  to  the  comptroller  of  the  cur- 
rency requires  the  report  to  contain  a 
true  statement  of  the  condition  of  the 
bank.  The  act  of  directors  of  a  na- 
tional bank  in  signing  a  report  of  its 
condition  to  the  comptroller  of  the  cur- 
rency, in  falsely  reporting  an  item  of 
loans  and  discounts  containing  paper 
worth  much  less  than  its  face  value 
which  would  materially  affect  the  value 
of  its  stock,  would  render  them  individ- 
ually liable  to  a  purchaser  of  the  stock 
who  in  good  faith  relied  upon  such  re- 
port as  stating  the  bank's  true  financial 
condition.  MacDonald  v.  De  Fremery 
(1914)  142  Pac.  73,  168  Cal.  189. 

Where  directors,  in  signing  a  statu- 
tory report,  knew,  or  by  the  exercise  of 
ordinary  diligence  should  have  known, 
that  an  item  of  "Loans  and  Discounts*' 
contained  paper  worth  much  less  than 
its  face  value,  which  would  materially 
affect  the  value  of  the  bank  stock,  they 
were  individually  liable,  under  the  com- 
mon law,  to  a  purchaser  of  the  stock 
who  was  damaged  by  in  good  faith  re- 
lying on  the  report  Smalley  v.  Mc- 
Graw  (1907)  111  N.  W.  1093,  148 
Mich.  384,  14  Detroit  Leg.  N.  226,  re- 
hearing denied  (1907)  112  N.  W.  915, 
148  Mich.  384,  14  Detroit  Leg.  N.  432. 

A  director  of  an  insolvent  national 
bank,  who  has  attested  a  report  by  the 
executive  officers  of  the  bank  as  to  its 
condition,  under  this  section,  is  per- 
sonally liable  for  the  false  statements 
in  such  report,  where  relied  on  by  a 
purchaser  of  stock  in  the  bank,  even 
though  the  director  was  unaware  of  the 
falsity  of  the  reports,  and  had  no  in- 
tention to  defraud.  Gerner  v.  Mosher 
(1899)  78  N.  W.  384,  58  Neb.  135,  46 
L.  R.  A.  244. 

This  section  does  not  make  a  director 
individually  liable  for  a  false  report, 
unless  he  attested  it,  or  in  some  man- 
ner participated  in  making  or  publish- 
ing it.    Id. 

The  directors  of  a  national  bank,  by 
"attesting"  the  reports  of  its  condition, 
made  by  its  executive  officers  to  the 
comptroller  of  the  currency,  as  requir- 
ed by  this  section,  thereby  certify  that 
the  statements  in  the  report  are  abso- 
lutely true.    Id. 

This  section  requires  a  national  bank 
to  report  five  times  a  year  its  financial 
condition  to  the  comptroller  of  the  cur- 
rency, and  publish  the  reports  in  a 
newspaper.  Held  that,  while  such  re- 
ports are  for  the  information  of  the 
comptroller  and  stockholders  and  de- 
positors, they  are  also  for  the  informa- 
tion of  those  who  contemplate  dealing 
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with  the  bank;  and,  where  a  person  la 
misled  by  false  report  to  part  with  hia 
money  on  the  security  of  stock  in  an 
insolvent  bank,  he  may  recover  his  loss 
in  an  action  for  deceit  against  the  of- 
ficers of  the  bank  who  signed  the  false 
report  Merchants'  Nat  Bank  of  Hills- 
boro  V.  Thoms  (Ohio,  1892)  28  Wkly. 
Law  Bui.  164. 
See,  also,  note  under  S  9831,  post 

— —  Criminal  llabillty^-An  indictment 
against  an  officer  of  a  bank  under  sec- 
tion 10295,  post,  for  a  willfolly  false 
declaration  or  statement  in  a  report 
made  under  this  section,  verified  by  his 
oath  administered  by  a  notary  public 
of  a  state  prior  to  the  act  of  Febru- 
ary 26,  1881,  cannot  be  sustained.  U. 
S.  V.  Curtis  (1882)  2  Sup.  Ct.  507,  107 
U.  S.  671,  27  L.  Ed.  534. 

The  assistant  cashier  of  a  bank  is  in- 
dictable for  making  a  false  entry  in  a 
report  to  the  comptroller,  although  he 
is' not  one  of  the  officers  authorized  by 
this  section  to  make  such  a  report;  for 
he  may  be  regarded  as  within  the  cate- 
gory of  "clerk  or  agept,"  within  the 
terms  of  section  9772,  ante.  Cochran 
V.  U.  S.  (1895)  15  Sup.  Ct.  628,  62^, 
157  U.  S.  286,  39  L.  Ed.  704. 

It  is  not  a  necessary  ingredient  of  the 
offense  of  making  a  false  entry  in  a  re- 
port that  the  report  shall  be  one  of 
those  mentioned  in  this  section  and 
section  9776,  post,  *  or  one  which  the 
bank  is  bound  by  law  to  make.  It 
is  sufficient  if  the  report  is  one  made 
in  the  due  course  of  business.  U.  3. 
V.  Booker  (D.  C.  1897)  80  Fed.  376. 

See,  also,  note  under  f  9772,  ante. 

— —  Indlotmentd— 'Prior  to  the  act  of 

February  26,  1881  (21  Stat  352),  no- 
taries  public  in  the  several  states  had 
no  authority  to  administer  to  officers  of 
national  banking  associations  the  oath 
required  by  this  section,  and  so  an  in- 
dictment against  an  officer  of  a  bank 
for  a  willfully  false  declaration  or 
statement  in  a  report  made  under  this 
section,  verified  by  bis  oath  adminis- 
tered by  a  notary  public  of  a  state 
prior  to  the  act  of  February  26,  1881, 
cannot  be  sustained.  U.  S.  v.  Curtis 
(1882)  2  Sup.  Ct  507,  107  U.  S.  671, 
27  L.  Ed.  534. 

An  indictment  under  section  9772, 
ante,  for  making  a  false  entry  in  a  re- 
port to  the  comptroller,  need  not  al- 
lege that  such  report  was  made  by  the 
banking  association,  or  that  it  was  ac- 
tually verified  by  the  oath  or  affirma- 
tion of  the  president  or  cashier,  or  at- 
tested by  the  directors,  as  required  by 
this  section,  but  it  is  sufficient  to  aver 
that  defendant  made  such  false  entry 
"in  a  certain  report  of  the  condition 
of  the  First  National  Bank,  ♦  ♦  • 
made  to  the  comptroller  of  the  curren- 
cy in  accordance  with  the  provisions'* 
of  this  section.  Cochran  y.  U.  S. 
(1895)  15  Sup.  Ct  628,  629,  157  U. 
S.  286.  39  L.  Ed.  704. 

Failure  to  make  reports.— ^ee  note 
under  §  9777,  post 
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Procuring  and  furnishing  Information. 

—The  common-law  right  of  a  stockhold- 
er, for  proper  purposes  and  under  rea- 
sonable regrulations  as  to  place  and 
time,  to  inspect  the  books  of  the  cor- 
poration of  which  he  is  a  member,  is 
not  restricted  as  to  national  banks  by 
this  section.  Guthrie  v.  Harkness 
(1905)  28  Sup.  Ot  4,  6,  199  U.  S.  148, 
60  L.  Ed.  130,  4  Ann.  Gas.  433,  affirm- 
ing judgment  Harkness  v.  Guthrie 
(1904)  75  Pac.  624,  27  Utah,  248,  107 
Am.  St  Rep.  664,  1  Ann.  Gas.  129. 

The  President  may  give  to  a  commit- 
tee of  (Congress  information  in  the  pos- 
session of  the  GomptroUer  of  the  Gur- 
rency  relative  to  the  operation  of  na- 
tional banks,  if,  in  his  opinion,  it  is 
proper  to  do  so,  but  if,  in  his  opinion, 
the  interests  of  the  government  require 
that  this  information  shall  be  treated 
as  confidential,  he  has  the  right  to  re- 
fuse to  divulge  it  (1912)  29  Op.  Atty. 
Gen.  555. 

If  the  President  believes  that  infor- 
mation should  be  obtained  and  consid- 
ered by  the  comptroller  in  the  perform- 
ance of  his  duties,  he  may  direct  him 
to  procure  it;  and  after  it  has  been 
obtained  for  this  legitimate  purpose, 
he  may,  if  he  deems  it  proper,  direct 
the  comptroller  to  furnish  it  to  the 
committee  of  Gongress.  If,  however, 
neither  the  President  nor  the  comptrol- 


ler believes  that  such  Information  is 
useful  or  necessary  to  the  comptroller 
in  the  performance  of  his  duties,  the 
President  could  not  properly  direct  him 
him  to  procure  it    Id. 

Cited  without  definite  application, 
U.  S.  V.  Britton  (1883)  2  Sup.  Gt  528, 
530,  108  U.  S.  193,  27  L.  Ed.  701; 
Ex  Parte  Bain  (1887)  7  Sup.  Gt  781, 
783,  121  U.  S.  1,  30  Ia  Ed.  849;  U.  S. 
V.  HaU  (1889)  9  Sup.  Ot  663,  664,  131 
U.  S.  50,  33  L.  Ed.  97;  Keyser  v.  Hits 

(1890)  10  Sup.  Gt  290,  292,  133  U.  S. 
138,  33  L.  Ed.  531;  Briggs  v.  Spaulding 

(1891)  11  Sup.  Gt  924,  928,  141  U.  S. 
132,  35  L.  Ed.  662  (see  note  under  | 
5239,  ante) ;  Thomas  v.  Taylor  (1912) 
32  Sup.  Gt  403,  404,  224  U.  S.  73, 
56  L.  Ed.  673;  Fisher  v.  Tradesmen's 
Nat  Bank  (1894)  64  Fed.  706,  707,  12 
0.  O.  A.  409;  Bacon  v.  U.  S.  (1899) 
97  Fed.  36,  38  0.  G.  A.  37  (writ  of 
certiorari  denied  [1899]  20  Sup.  Ot 
1022,  175  U.  S.  726,  44  L.  Ed.  339); 
Hanover  Nat  Bank  v.  First  Nat  Bank 
(1901)  109  Fed.  421,  425,  48  0.  C.  A. 
482;  Ghesbrough  v.  Woodworth  (1912) 
195  Fed.  875,  116  G.  G.  A.  465;  U.  S. 
V.  AUis  (0.  G.  1893)  73  Fed.  165,  168 
(affirmed  [1894]  15  Sup.  Gt  36,  155 
U.  S.  117,  39  L.  Ed.  91);  U.  S.  v. 
Lamson  (0.  C.  1908)  165  Fed.  80;  U. 
S.  V.  Franklin  (0.  0.  1909)  174  Fed. 
161. 


§  9775.  (Act  Feb.  26,  1881,  c.  82.)    Verification  of  reports. 

The  oath  or  affirmation  required  by  section  fifty-two  hundred 
and  eleven  of  the  Revised  Statutes,  verifying  the  returns  made  by 
national  banks  to  the  Comptroller  of  the  Currency,  when  taken 
before  a  notary  public  properly  authorized  and  commissioned  by 
the  State  in  which  such  notary  resides  and  the  bank  is  located,  or 
any  other  officer  having  an  official  seal,  authorized  in  such  State 
to  administer  oaths,  shall  be  a  sufficient  verification  as  contemplat- 
ed by  said  section  fifty-two  hundred  and  eleven:  Provided,  That 
the  officer  administering  the  oath  is  not  an  officer  of  the  bank.  (21 
Stat.  352.) 

This  was  an  act  entitled  "An  act  defining  the  verification  of  returns  of  na- 
tional banks." 
H.  S.  §  5211,  mentioned  in  this  section,  is  set  forth  ante,  |  9774. 

Notes  of  Deoisions 

False  report— Criminal  llabillty^-See  107  U.  S.  671,  27  L.  Ed.  634.  See, 
XT.  S.  V.  CurtiB  (1882)  2  Sup.  Gt  507,       also,  notes  under  §f  9772,  9774,  ante. 

§  9776.  (R.  S.  §  5212.)    Report  as  to  dividends. 

In  addition  to  the  reports  required  by  the  preceding  section,  each 
association  shall  report  to  the  Comptroller  of  the  Currency,  within 
ten  days  after  declaring  any  dividend,  the  amount  of  such  dividend, 
and  the  amount  of  net  earnings  in  excess  of  such  dividend.  Such 
reports  shall  be  attested  by  the  oath  of  the  president  or  cashier  of  the 
association. 

Act  March  3,  1869,  c.  130,  {  2,  15  Stat.  327. 

This  section  was  made  applicable  to  state  banking  associations  on  their 
becoming  members  of  the  Federal  reserve  banks,  by  the  Federal  Reserve  Act 
of  Dec.  23,  1913,  c  6,  |  9,  post,  §  9792. 

See  notes  to  R.  S.  S  5211,  ante,  i  9774. 

Cited  without  deflnlto  application,  530,  108  U.  S.  193,  27  L.  Ed.  701; 
U.  S.  V.  Britton  (1883)  2  Sup.  Ct  526,      Keyser  y.  Hitz  (1890)  10  Sup.  Gt  290, 
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292, 138  n.  S.  188,  83  L.  Ed.  531;  Ba-  [1809]  20  Sop.  Gt  1022, 175  U.  S.  726, 
con  ▼.  U.  S.  (1899)  97  Fed.  35,  88,  38  44  L.  Ed.  339) ;  U.  S.  y.  Lamson  (C. 
G.  G.  A.  87  (writ  of  certiorari  denied       G.  1908)  165  Fed.  80. 

§  9777.  (R.  S.  §  5213.)    Penalty  for  failure  to  make  reports. 

Every  association  which  fails  to  make  and  transmit  any  report 
required  under  either  of  the  two  preceding  sections  shall  be  subject 
to  a  penalty  of  one  hundred  dollars  for  each  day  after  the  periods, 
respectively,  therein  mentioned,  that  it  delays  to  make  and  transmit 
its  report.  Whenever  any  association  delays  or  refuses  to  pay  the 
penalty  herein  imposed,  after  it  has  been  assessed  by  the  Comptroller 
of  the  Currency,  the  amount  thereof  may  be  retained  by  the  Treasurer 
of  the  United  States,  upon  the  order  of  the  Comptroller  of  the  Cur- 
rency, out  of  the  interest,  as  it  may  become  due  to  the  association, 
on  the  bonds  deposited  with  him  to  secure  circulation.  All  sums  of 
money  collected  for  penalties  under  this  section  shall  be  paid  into  the 
Treasury  of  the  United  States. 

Act  March  3,  1869,  c.  130,  §{  1,  2,  15  Stat.  326. 

This  section  was  made  applicable  to  state  banking  associations  on  their  be- 
coming members  of  the  Federal  reserve  banks,  by  the  Federal  Besenre  Act  ol 
Dec  23,  1913,  c.  6,  §  9,  post,  §  9792. 

See  notes  to  R.  S.  f  5211,  ante,  f  9774. 

Notes  of  Deoiaioiui 

Fallare  to  make  repontsw— The  failure  292,  133  IT.  S.  138,  83  K  Ed.  631; 

to  make   reports  required   by   section  Cochran  ▼.  U.  S.   (1895)   15  Sup.  Ct. 

9774,  ante,  subjects  the  association  to  628,  629,  157  U.  S.  286,  39  L.  Ed.  704; 

the  penalty  under  this  section.    Harper  Hamover  Nat  Bank  ▼.  First  Nat  Bank 

V.  U.  S.  (1909)  170  Fed.  385,  95  0.  0.  (1901)  109  Fed.  421,  426,  48  O.  C.  A. 

A.  555.  482;    U.   S.  v.  Lamson    (C.  a  1906) 

Cited    without    dellnito    application,  ^^  ^^'  80. 
Keyser  ▼.  Hits  (1890)  10  Sup.  Ot  290, 

§  9778.  (Act  June  30,  1876,  c.  156,  §  6.)  Reports  of  savings  banks 
and  savings  and  trust  companies. 
All  savings-banks  or  savings  and  trust  companies  organized  un- 
der authority  of  any  act  of  Congress  shall  be,  and  are  hereby,  re- 
quired to  make,  to  the  Comptroller  of  the  Currency,  and  publish, 
all  the  reports  which  national  banking-associations  are  required  to 
make  and  publish  under  the  provisions  of  sections  fifty  two  himdred 
and  eleven,  fifty-two  hundred  and  twelve  and  fifty  two  hundred  and 
thirteen,  of  the  Revised  Statutes,  and  shall  be  subject  to  the  same 
penalties  for  failure  to  make  or  publish  such  reports  as  are  therein 
provided;  which  penalty  may  be  collected  by  suit  before  any  court 
of  the  United  States  in  the  district  in  which  said  savings  banks  or 
savings  and  trust  companies  may  be  located  and  all  savings  or  other 
banks  now  organized,  or  which  shall  hereafter  be  organized,  in  the 
District  of  Columbia,  under  any  act  of  Congress,  which  sliall  have 
capital  stock  paid  up  in  whole  or  in  part,  shall  be  subject  to  all  the 
provisions  of  the  Revised  Statutes,  and  of  all  acts  of  Congress  ap- 
plicable to  national  banking  associations,  so  far  as  the  same  may  be 
applicable  to  such  savings  or  other  banks :  Provided,  That  such  sav- 
ings banks  now  established  shall  not  be  required  to  have  a  paid-in 
capital  exceeding  one  hundred  thousand  dollars.  >(19  Stat.  64.) 

This  section  was  part  of  an  act  authorizing  the  appointment  of  receivers  of 
national  banks,  etc.,  cited  above. 
See  notes  to  section  1  of  this  act,  post,  f  9826. 

Notes  of  Deoisioiui 

Savings    banks^-Savings    banks    in      Keyser  v.  Hits  (1890)  10  Sup.  Ct  290, 
District  of  Columbia  held  entitled  to       292,  133  U.  S.  138,  33  L.  Ed.  531. 
become  national  banking  associations. 
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§  9779.  (R.  S.  §  5214,  as  amended,  Act  May  30,  1908,  c.  229,  §  9, 
Act  Dec  23,  1913,  c.  6,  §  27,  and  Act  Aug.  4,  1914,  c.  225.)' 
Taxes  on  circulating  notes>  deposits  and  capital  stock. 

In  lieu  of  all  existing  taxes,  every  association  shall  pay  to  the 
Treasurer  of  the  United  States,  in  the  months  of  January  and  July, 
a  duty  of  one-half  of  one  per  centum  each  half-year  upon  the 
average  amount  of  its  notes  in  circulation,  and  a  duty  of  one- 
quarter  of  one  per  centum  each  half-year  upon  the  average  amount 
of  its  deposits,  and  a  duty  of  one-quarter  of  one  per  centum  each 
half-year  on  the  average  amount  of  its  capital  stock,  beyond  the 
amount  invested  in  United  States  bonds. 

National  banking  associations  having  circulating  notes  secured 
otherwise  than  by  bonds  of  the  United  .States,  shall  pay  for  the 
first  three  months  a  tax  at  the  rate  of  three  per  centum  per  annum 
upon  the  average  amount  of  such  of  their  notes  in  circulation  as 
are  based  upon  the  deposit  of  such  securities,  and  afterwards  an 
additional  tax  rate  of  one-half  of  one  per  centum  per  annum  for 
each  month  until  a  tax  of  six  per  centum  per  annum  is  reached, 
and  thereafter  such  tax  of  six  per  centum  per  annum  upon  the 
average  amount  of  such  notes. 

Act  Jane  3,  1864,  c.  106,  S  41,  13  Stat.  111.  Act  May  30,  1008,  c.  229,.  f 
9,  35  Stat.  550.  Act  Dec  23,  1913,  c.  6,  §  27,  38  Stat.  274.  Act  Aug.  4,  1914, 
c.  225,  38  Stat  682. 

This  section,  as  enacted  in  the  Revised  Statutes,  read  as  set  forth  here. 

It  was  amended  by  the  Aldrich-Vreeland  Act  of  May  80,  1908,  c.  229,  S  0, 
to  read  as  follows: 

''National  banking  associations  having  on  deposit  bonds  of  the  United 
States,  bearing  interest  at  the  rate  of  two  per  centnm  per  annum,  including 
the  bonds  issued  for  the  construction  of  the  Panama  Canal,  under  the  pro^ 
visions  of  section  eight  of  'An  Act  to  provide  for  the  construction  of  a  canal 
connecting  the  waters  of  the  Atlantic  and  Pacific  oceans,*  approved  June  twenty- 
eighth,  nineteen  hundred  and  two,  to  secure  its  circulating  notes,  shall  pay 
to  the  Treasurer  of  the  United  States,  in  the  months  of  January  and  July,  a 
tax  of  one-fourth  of  one  per  centum  each  half  year  upon  the  average  amount 
of  such  of  its  notes  in  circulation  as  are  based  upon  the  deposit  of  such  bonds ; 
and  such  associations  having  on  deposit  bonds  of  the  United  States  bearing  in- 
terest at  a  rate  higher  than  two  per  centum  per  annum  shall  pay  a  tax  of 
one-half  of  one  per  centum  each  half  year  upon  the  average  amount  of  such 
of  its  notes  in  circulation  as  are  based  upon  the  deposit  of  such  bonds.  Na- 
tional banking  associations  having  circulating  notes  secured  otherwise  than 
by  bonds  of  the  United  States  shall  pay  for  the  first  month  a  tax  at  the  rate  of 
five  per  centum  per  annum  upon  the  average  amount  of  such  of  their  notes  in 
circulation  as  are  based  upon  the  deposit  of  such  securities,  and  afterwards 
an  additional  tax  of  one  per  centum  per  annum  for  each  month  until  a  tax  of 
ten  per  centum  per  annum  is  reached,  and  thereafter  such  tax  of  ten  per 
centum  per  annum,  upon  the  average  amount  of  such  notes.  Every  national 
banking  association  having  otitstanding  circulating  notes  secured  by  a  deposit 
of  other  securities  than  United  States  bonds  shall  make  monthly  returns,  under 
oath  of  its  president  or  cashier,  to  the  Treasurer  of  the  United  States,  in  such 
form  as  the  Treasurer  may  prescribe,  of  the  average  monthly  amount  of  its 
notes  so  secured  in  circulation;  and  it  shall  be  the  duty  of  the  Comptroller  of 
the  Currency  to  cause  such  reports  of  notes  in  circulation  to  be  verified  by 
examination  of  the  banks'  records.  The  taxes  received  on  circulating  notes 
secured  otherwise  than  by  bonds  of  the  United  States  shall  be  paid  into  the 
Division  of  Redemption  of  the  Treasury  and  credited  and  added  to  the  reserve 
fund  held  tor  the  redemption  of  United  States  and  other  notes.*' 

As  so  amended,  it  superseded  the  Parity  Act  of  March  14,  1900,  c  41,  |  13, 
which  was  as  follows: 

"That  every  national  banking  association  having  on  deposit,  as  provided  by 
law,  bonds  of  the  United  States  bearing  interest  at  the  rate  of  two  per  centum 
per  annum,  issued  under  the  provisions  of  this  Act,  to  secure  its  circulating 
notes,  shall  pay  to  the  Treasurer  of  the  United  States,  in  the  months  of  Jan- 
uary and  July,  a  tax  of  one-fourth  of  one  per  centum  each  half  year  upon  the 
average  amount  of  such  of  its  notes  in  circulation  as  are  based  upon  the  de- 
posit of  said  two  per  centum  bonds ;  and  such  taxes  shall  be  in  lieu  of  existing 
taxes  on  its  notes  in  circulation  imposed  by  section  fifty-two  hundred  and  four- 
teen of  the  Revised  Statutes." 

This  section,  and  R.  S.  §1  6153,  5172,  5191,  amended  by  said  Aldrich-Vree- 
land  Act  of  May  80,  1908»  a  229,  were  re-enacted,  to  read  as  such  sectiona 

(11971) 


§  9779 


NATIONAL  BANKS 


(Tit.  62 


read  prior  to  May  30,  1908,  by  a  provision  of  the  Federal  Reserve  Act  of 
Dec.  23, 1913,  c.  6,  i  27,  38  Stat.  274,  as  amended  by  Act  Aug.  4,  1914,  c.  225, 
38  Stat  682,  subject  to  such  amendmeuts  or  modifications  as  wei'e  prescribed 
in  that  act. 

A  proviso  annexed  to  said  re-enacting  provision  of  section  27  of  the  Fed* 
eral  Reserve  Act  was  as  follows: 

"Provided,  however,  That  section  nine  of  the  act  first  referred  to  in  this  sec- 
tion** (being  section  9  of  said  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229, 
§  9,  35  Stat.  550)  "is  hereby  amended  so  as  to  change  the  tax  rates  fixed  in 
said  Act  by  making  the  portion  applicable  thereto  read  as  follows:  National 
banking  associations  having  circulating  notes  secured  otherwise  than  by  bonds 
of  the  United  States,  shall  pay  for  the  first  three  months  a  tax  at  the  rate  of 
three  per  centum  per  annum  upon  the  average  amount  of  such  of  their  notes 
in  circulation  as  are  based  upon  the  deposit  of  such  securities,  and  afterwards 
an  additional  tax  rate  of  one-half  of  one  per  centum  per  annum  for  each  month 
until  a  tax  of  six  per  centum  per  annum  is  reached,  and  thereafter  such  tax  of 
six  per  centum  per  annum  upon  the  average  amount  of  such  notes." 

Said  Act  Dec.  23,  1913,  c.  6,  §  27,  mentioned  above,  was  amended  by  Act 
Aug.  4,  1914,  c.  225,  38  Stat.  682.  The  change  made  by  said  amendment  con- 
cdsted  in  adding  to  the  proviso  above  quoted  the  following: 

"Provided  further,  That  whenever  in  his  judgment  he  may  deem  it  desirable, 
the  Secretary  of  the  Treasury  shall  have  power  to  suspend  the  limitations  im- 
posed by  section  one  and  section  three  of  the  Act  referred  to  in  this  section, 
which  prescribe  that  such  additional  circulation  secured  otherwise  than  by 
bonds  of  the  United  States  shall  be  issued  only  to  National  banks  having  circu- 
lating notes  outstanding  secured  by  the  deposit  of  bonds  of  the  United  States 
to  an  amount  not  less  than  forty  per  centum  of  the  capital  stock  of  such  banks, 
and  to  suspend  also  the  conditions  and  limitations  of  section  five  of  said  Act 
except  that  no  bank  shall  be  permitted  to  issue  circulating  notes  in  excess  of 
one  hundred  and  twenty-five  per  centum  of  its  unimpaired  capital  and  surplus. 
He  shall  require  each  bank  and  currency  association  to  maintain  on  deposit  in 
the  Treasury  of  the  United  States  a  sum  in  gold  sufficient  in  his  judgment  for 
the  redemption  of  such  notes,  but  in  no  event  less  than  five^  per  centum.  He 
may  permit  National  banks,  during  the  period  for  which  siich  provisions  are 
suspended,  to  issue  additional  circulation  under  the  terms  and  conditions  of  the 
Act  referred  to  as  herein  amended:  Provided  further,  That  the  Secretary  of 
the  Treasury,  in  his  discretion,  is  further  authorized  to  extend  the  benefits  of 
this  Act  to  all  qualified  State  banks  and  trust  companies,  which  have  joined 
the  Federal  reserve  system,  or  which  may  contract  to  join  within  fifteen  days 
after  the  passage  of  this  Act." 

This  last  amendment,  quoted  above,  became  inoperative,  by  reason  of  the  ex- 
piration by  limitation  on  June  30,  1915,  of  said  Act  May  30,  1908,  a  229  (see 
notes  to  (Chapter  Two  A  of  this  title),  so  that  said  amendment  made  by  said 
Act  Dec.  23,  1913,  c.  6,  §  27,  also  quoted  above,  is  the  only  part  of  said  above* 
quoted  amendments  which  is  still  in  effect.  Said  amendment  is  therefore  incor* 
porated  uito  this  section,  so  as  to  make  the  section  read  as  set  forth  here. 

Act  Dec.  21,  1905,  c.  3,  |  1,  post,  §  6827,  provided  that  every  national  bank* 
ing  association  having  on  deposit,  as  provided  by  law,  Panama  Canal  bonds, 
issued  under  Act  June  28,  1902,  c.  1302,  f  8,  ante,  §  6826,  to  secure  its  or- 
culating  notes,  should  pay  to  the  Treasurer  of  the  United  States,  in  the  months 
of  January  and  July,  a  tax  of  one-fourth  of  one  per  cent,  each  half  year  upon 
the  average  amount  of  such  of  its  notes  in  circulation  as  were  based  upon  the 
deposit  of  such  bonds,  such  tax  to  be  in  lieu  of  existing  taxes  on  its  notes  in 
circulation  imposed  by  R.  S.  §  5214.  This  provision  was  superseded  by  the 
amendment  of  this  section  by  said  Aldrich-Vreeland  Act  of  May  30,  1908,  c« 
229,  I  9. 

Every  national  banking  association  was  required  to  pay  a  tax  of  ten  per  cen- 
tum on  the  amount  of  notes  of  any  person,  firm,  association  other  than 
a  national  banking  association,  or  of  any  corporation.  State  bank,  or  State 
banking  association,  or  of  any  town,  city,  or  municipal  corporation,  used  for 
circulation  and  paid  out  by  them,  by  Act  Feb.  8,  1875,  c.  36,  §  20,  ante,  §  6290. 

Provisions  relating  to  the  taxation  of  banks  other  than  national  banks  are 
contained  in  Rev.  St  §§  3407-3417,  and  subsequent  provisions,  ante,  ff  6288- 
6299. 

Notes  of  Deoisiona 


Purpose,    validity,    and    operation.^ 

Shares  of  stock  in  national  banks  are 
a  species  of  personal  property  separate 
from  the  person  of  their  owner  for  the 
purpose  of  taxation  and  have  a  situs 
of  their  own.  Tappan  v.  Merchants* 
Nat.  Bank  (1873)  19  Wall.  490,  499, 
22  L.  Ed.  189. 
Act  June  3,  1864,  providing  a  nation- 
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al  currency  secured  by  pledge  of  United 
States  bonds,  which,  in  furtherance  Of 
that  object,  and  also  to  meet  the  ex- 
penses of  executing  the  law,  imposed  a 
tax  on  the  notes  in  circulation  of  the 
banking  associations  organized  under 
the  act,  was  not  a  revenue  bill,  such  as 
the  constitution  requires  to  originate 
in  the  house  of  representatives;    and 
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therefore  the  taxing  proTisions  con- 
tained in  R.  S.  §  5214  (post,  f  9779), 
are  not  invalid  because  they  originated 
in  the  senate  after  the  act  had  passed 
the  house.  Twin  City  Nat  Bank  of 
New  Brighton  v.  Nebeker  (1897)  17 
Sup.  Ct.  766,  768,  167  U.  S.  196.  42 
L.  Ed.  134. 

One  of  the  public  policies  embodied 
in  National  Bank  Act  was  to  secure 
the  public  credit  and  encourage  the  is- 
sue of  notes  to  circulate  as  currency, 
founded  on  the  security  of  the  bonds  of 
the  United  States,  and  this  purpose 
would  be  directly  discouraged  by  ex- 
empting a  national  banking  association 
which  reduced  its  circulation  below  6 
per  centum  of  its  capital  stock  from 
the  payment  of  a  duty  thereon  but  en- 
forcing the  payment  of  such  duty 
against  a  national  bank  which  had  not 
reduced  its  outstanding  circulation,  to 
the  limit  stated.  Merchants*  Nat. 
Bank  v.  U.  S.  (1909)  29  Sup.  Ct.  593, 
595,  214  U.  S.  33,  53  L.  Ed.  899. 

The  half-yearly  duty  provided  for  by 
this  section  was  intended,  among  other 
things,  at  least  to  create  a  general 
fund  for  paying  the  cost  of  engraving 
and  printing  the  circulating  notes  of  a 
national  banking  association.    Id. 

The  obligations  and  penalties  impos- 
ed by  R.  S.  §  5214  (post,  §  9779,  re- 
late to  solvent  banks,  not  to  a  bank 
which  has  passed  into  the  hands  of  the 
Comptroller  of  the  Currency.  Jackson 
T.  U.  S.  (1885)  20  Ct  CI.  298. 

The  purpose  of  the  tax  was  not  rev- 
enue, but  to  reimburse  the  treasury  for 
expenses  incurred  in  printing  the  notes 
and  all  other  expenses.  Merchants* 
National  Bank  of  Baltimore  v.  U.  S. 
(1906)  42  Ct  CL  6. 

Notes  In  ciroulatlon.— Notes  of  a  na- 
tional banking  association,  signed  by 
the  proper  officers,  are  not  "notes  in 
circulation,"  so  long  as  the  bank  has 
never  parted  with  any  interest  in  or 
control  over  them,  and -may  either  is- 
sue them  or  cause  them  to  be  canceled 
or  destroyed  at  its  option.  (1894)  20 
Op.  Atty.  Gen.  695. 

The  term  "notes  in  circulation" 
means  instruments  binding  the  banks 
to  the  holder  or  holders  as  promises  to 
pay.     (1894)  20  Op.  Atty.  Gen.  704. 

Bank  notes  signed  and  actually  paid 
out  over  the  counter,  or  otherwise  so 
dealt  with  as  to  become  liabilities  of 
the  bank,  are  notes  in  circulation.    Id. 

Notes  merely  held  in  the  vault  of  the 
bank,  whether  signed  or  unsigned,  and 
notes  so  signed  and  held,  and  carried 
on  the  books  of  the  bank,  are  not 
notes  in  circulation.    Id. 

Notes  that  have  been  obligations  of 
the  bank,  but  cease  to  be  so,  returned 
and  remaining  in  the  bank  for  what- 
ever period,  are  not  during  such  period 
its  notes  in  circulation.    Id. 

United  States  bonds.— The  duty  im- 
posed on  every  national  bankilig  asso- 


ciation by  this  section  of  "one- quarter 
of  one  per  centum  each  half  year  on 
the  average  amount  of  its  capital  stock 
beyond  the  amount  invested  in  United 
States  bonds,"  is  a  tax  upon  the  fran- 
chise of  the  bank,  not  a  tax  upon  its 
capital  stock.  Hence,  in  determining 
the  quantum  of  such  tax  payable  by 
the  bank,  no  deduction  can  be  made 
from  its  capital  stock  of  the  amount 
thereof  which  is  invested  in  any  non- 
taxable property  that  does  not  fall  un- 
der the  description  of  "United  States 
bonds"  within  the  meaning  of  the  stat- 
ute.    (1878)  16  Op.  Atty.  Gen.  174. 

Although  the  bonds  known  as  the 
"District  of  Columbia  3.65  bonds"  are 
obligations  of  the  United  States,  for 
the  payment  of  which  the  faith  of  the 
government  is  solemnly  pledged,  yet 
those  bonds  are  not  "United  States 
bonds"  within  the  meaning  of  this  ^nd 
the  next  preceding  section.  Held,  ac- 
cordingly that  a  national  banking  as- 
sociation, in  making  returns  of  the  av- 
erage amount  of  its  capital  stock,  etc., 
under  this  section,  should  not  be  al- 
lowed to  deduct  the  amount  of  capital 
invested  in  "District  of  Columbia  3.65 
bonds,"  although  these  bonds  are,  by 
section  7  of  the  act  of  June  20,  1874 
(chapter  337),  "exempt  from  taxation 
by  federal,  State,  or  municipal  authori- 
ty."   (1878)  16  Op.  Atty.  Gen,  174. 

In  determining  "the  average  amount 
invested  in  United  States  bonds,"  un- 
der the  provisions  of  section  3408,  R. 
S.,  imposing  a  tax  upon  the  capital  em- 
ployed in  the  business  of  banking,  and 
"the  amount  invested  in  United  States 
bonds,**  under  the  provisions  of  this 
section,  the  amount  thus  "invested"  is 
in  either  case  to  be  ascertained  by  tak- 
ing the  price  actually  paid  for  the 
bonds.  But  within  the  price  accrued 
interest  should  not  be  computed,  that 
being  a  mere  temporary  investment, 
which  is  replaced  as  soon  as  the  inter- 
est becomes  due  and  payable.  (1878) 
16  Op.  Atty.  Gen.  187. 

Exemption.— A  national  bank  whose 
outstanding  circulating  notes  amount 
to  less  than  5  per  cent,  of  its  capital 
is  not  exempted  from  the  payment  of 
the  half-yearly  duty  imposed  by  this 
section  upon  the  average  amount  of  its 
notes  in  circulation  by  section  6294, 
ante,  providing  that  the  outstanding 
circulation  of  any  association  shall  be 
free  i^om  taxation  when  reduced  to  an 
amount  not  exceeding  5  per  cent,  of  its 
capital,  though  the  latter  section  is,  by 
section  6298,  ante,  expressly  made  ap- 
plicable to  national  banking  associa- 
tions; the  statutes  from  which  its  pro- 
visions were  taken  showing  that  it  was 
made  applicable  to  give  national  banks 
representing  state  banks  the  benefit  of 
the  presumption  of  loss  or  inability  to 
retire  the  circulation  of  the  state  bank 
when  95  per  cent,  had  been  actually 
retired.     Merchants*  Nat  Bank  v.  U. 
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S.  (1909)  29  Sup.  Ot  693,  594,  214  U. 
S.  33,  63  L.  Ed.  899. 

Payment  of  tax^Where  the  United 
States  Treasurer  charged  a  sum  of 
money  in  payment  of  a  tax  to  the  of- 
ficial account  of  the  Comptroller,  with- 
out his  consent,  and  took  a  certificate 
of  deposit  therefor,  but  requested  the 
Secretary  to  suspend  covering  it  into 
the  treasury,  and  the  three  agreed  that 
the  matter  be  suspended,  it  must  be  ad- 
judged that  payment  was  not  intended 
to  be  consummated.  Johnston  y.  U. 
S.   (1881)  17  Ct.  CI.  157. 

The  6  per  cent,  redemption  fund  de- 
posited by  a  national  bank  with  the 
United  States  treasurer  is  a  fund  for 
the  one  purpose  of  redeeming  circu- 
lating notes,  and,  the  bank  becoming  in- 
solvent, cannot  be  appropriated  by  the 
Treasurer  for  payment  of  the  tax  due 


the  United  States,     lackaon  ▼.  U.  S. 

(1886)  20  Ct  CI.  29a 

Stata  taxatioRwThia  section  and  sec- 
tion 9784,  post,  limit  the  state  power  to 
tax  national  banks,  and  confine  taxa- 
tion to  the  shares  of  stock  and  to  an 
assessment  of  real  estate  of  the  bank. 
First  Nat  Bank  y.  Board  of  Equaliza- 
tion of  Independence  County  (1900) 
122  S.  W.  988,  92  Ark.  335. 

Under  this  section  and  section  9784, 
post,  personal  property  owned  by  any 
such  association  is  not  subject  to  taxa- 
tion under  state  laws.  First  Nat  Bank 
V.  Province  (1898)  51  P.  821,  20  Mont 
374. 

See,  also,  notes  under  {  9784,  post, 
and  Const,  art  1,  |  8,  and  art  6,  cL  2. 

Cited    without    definite    applloatlea, 

U.    S.   V.    Lamson    (C.    C.    1908)    165 
Fed.  80. 


§  9780.  (R.  S.  §  5215.)     Half-yearly  return  of  circulation,  deposits, 
and  capital  stock. 

In  order  to  enable  the  Treasurer  to  assess  the  duties  imposed  by  the 
preceding  section,  each  association  shall,  within  ten  days  from  the 
first  days  of  January  and  July  of  each  year,  make  a  return,  under 
the  oath  of  its  president  or  cashier,  to  the  Treasurer  of  the  United 
States,  in  such  form  as  the  Treasurer  may  prescribe,  of  the  average 
amount  of  its  notes  in  circulation,  and  of  the  average  amount  of  its 
deposits,  and  of  the  average  amount  of  its  capital  stock,  beyond  the 
amount  invested  in  United  States  bonds,  for  the  six  months  next  pre- 
ceding the  most  recent  first  day  of  January  or  July.  Every  associ- 
ation which  fails  so  to  make  such  return  shall  be  liable  to  a  penalty 
of  two  hundred  dollars,  to  be  collected  either  out  of  the  interest  as  it 
may  become  due  such  association  on  the  bonds  deposited  with  the 
Treasurer,  or,  at  his  option,  in  the  manner  in  which  penalties  are  to 
be  collected  of  other  corporations  under  the  laws  of  the  United  States. 

Act  June  3, 1804,  c  106,  |  41,  13  Stat  111. 

Notes  of  Deolaioiia 

See  note  under  §  9779,  ante.  104  U.   a   728,  730,   26  L.   Ed.   908; 

Cited  without  definite  application,  TJ,  S.  v.  Lamson  (O.  0.  1908)  165  Fed. 
U.  S.  V.  Real  Estate  Sav.  Bank  (1881)      80. 

§  9781.  (R.  S.  §  5216.)     Penalty  for  failure  to  make  return. 

Whenever  any  association  fails  to  make  the  half-yearly  return  re- 
quired by  the  preceding  section,  the  duties  to  be  paid  by  such  asso- 
ciation shall  be  assessed  upon  the  amount  of  notes  delivered  to  such 
association,  by  the  Comptroller  of  the  Currency,  and  upon  the  highest 
amount  of  its  deposits  and  capital  stock,  to  be  ascertained  in  such 
manner  as  the  Treasurer  may  deem  best. 

Act  June  8,  1864,  c.  106,  |  41,  18  Stat  111. 

Notes  of  Deoisions 

Operation  of  statute.-^nie  obligations  which  has  passed. into  the  hands  of  the 
and  penalties  imposed  by  the  statutes  Comptroller  of  the  Currency.  Jack- 
relate  to  solvent  banks,  not  to  a  bank      son  y.  U.  S.  (1885)  20  Ct  CL  298. 

§  9782.  (R.  S.  §  5217.)     Penalty  for  failure  to  pay  duties. 

Whenever  an  association  fails  to  pay  the  duties  imposed  by  the 
three  preceding  sections,  the  sums  due  may  be  collected  in  the  man- 
ner provided  for  the  collection  of  United  States  taxes  from  other 
corporations;   or  the  Treasurer  may  reserve  the  amount  out  of  the 
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interest,  as  it  may  become  due,  on  the  bonds  deposited  with  him  by 
such  defaulting  association. 

Act  June  8,  1864,  c.  106,  1 41, 18  Stat.  HI. 

Notes  of  Deolsions 

See  Jackson  y.  U.  S.  (1886)  20  Ot 
GL  296.  See,  also,  note  under  |  9781, 
ante. 

§  9783.  (R.  S.  §  5218.)    Refunding  excessive  duties. 

In  all  cases  where  an  association  has  paid  or  may  pay  In  excess 
of  what  may  be  or  has  been  found  due  from  it,  on  account  of  the 
duty  required  to  be  paid  to  the  Treasurer  of  the  United  .States,  the  as- 
sociation may  state  an  account  therefor,  which,  on  being  certified  by 
the  Treasurer  of  the  United  States,  and  found  correct  by  the  First 
Comptroller  of  the  Treasury,  shall  be  refunded  in  the  ordinary  manner 
by  warrant  on  the  Treasury. 

Res.  March  2,  1867,  No.  49,  14  Stat  672. 

Cited    without    definite    application,     29  Snp.  Ot  696,  694,  214  U.  S.  83,  63 
Merchants'  Nat  Bank  ▼.  U.  S.  (1909)      L.  Ed.  899. 

§  9784.  (R.  S.  §  5219.)     State  taxation. 

Nothing  herein  shall  prevent  all  the  shares  in  any  association  from 
being  included  in  the  valuation  of  the  personal  property  of  the  owner 
or  holder  of  such  shares,  in  assessing  taxes  imposed  by  authority 
of  the  State  within  which  the  association  is  located ;  but  the  legisla- 
ture of  each  State  may  determine  and  direct  the  manner  and  place 
of  taxing  all  the  shares  of  national  banking  associations  located  with- 
in the  State,  subject  only  to  the  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  such  State,  and  that  the  shares 
of  any  national  banking  association  owned  by  non-residents  of  any 
State  shall  be  taxed  in  the  city  or  town  where  the  bank  is  located, 
and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt 
the  real  property  of  associations  from  either  State,  county,  or.  mu- 
nicipal taxes,  to  the  same  extent,  according  to  its  value,  as  other  real 
property  is  taxed. 

Act  June  8,  1864,  e.  106,  f  41,  18  Stat  111.    Act  Feb.  10,  1868,  c.  7,  16 
Stat  84. 

Notes  of  Decisions 


I.  Construction,   operation    and   validity 

of  statute 

1.  In  general. 

2.  Validity. 

II.  State  taxation 

8.  State  power  to  tax. 

4.  BzcluslYenees  of  power  conferred. 

6.  Taxation    by   territories. 

6.  Property  subject 

7.  Bank  shares. 

8.  —   QoYemment   bonds, 

9.  — —   Real   property. 
10.  — —   Deposits. 

II.  Surplus. 

12.  Exemptions.  • 

13.  Manner  of  assessment  and  taxation. 

14.  -^   Duties  placed  on  banks  and  bank 

officers. 

15.  . —   Assessed   to   sbareholdera* 
1«.  — —   Valuation 

17.  — —   Deductions. 

18.  — —   Reassessment 

19.  Place  of  taxation. 

20.  Payment  of  tax. 

n.  Liability  of  bank  offlcan^ 

22.  Liability  of  bank. 

28.  Collection  of  tax. 

24.  -*-   Injunction. 

25b  ^—  Federal  questlona. 


in.  Reatrlctlona  agalnat  diacrim  I  nation 

26.  Discrimination  in  modes  and  systems  of 

taxation. 

27.  Discrimination  In  rates. 

28.    "Rata." 

29.  ^'Moneyed  capital." 

80.    Discrimination  in  yaluatlon. 

8L    Discrimination   in   allowing   deduction. 

Discrimination  in  allowing  exemptions. 

Discrimination  between  banks. 


82. 
S3. 


84.  Shares  owned  by  nonresidents. 

IV.  State    leglalatlon 

85.  Ckinstructlon,  operation,  and  yalidity. 

I.  CONSTRUCTION,      OPERATION, 
AND  VALIDITY  OF  STATUTE 

In  ooneralwThis  section  was  not  in- 
tended to  control  the  power  of  the 
state  on  the  subject  of  taxation,  or  to 
prohibit  the  exemption  of  particular 
kinds  of  property,  but  to  protect  the 
capital  inyested  in  national  bank  shares 
from  unfriendly  discrimination  by  the 
states  in  the  exercise  of  the  taxing  pow- 
er. Adams  y.  Nashyille  (1877)  95  U. 
B.  Id,  20,  24  L.  Ed.  368;    Mercantile 
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Nat  Bank  v.  City  of  New  York  (C. 
0.  1886)  28  Fed.  776,  decree  affirmed 
(1887)  7  Sup.  Ct  826,  121  U.  S.  138, 
80  U  Ed.  896. 

This  section  authorises  the  assess- 
ment of  shares  of  national  banking  as- 
sociations  located  within  a  state,  in 
such  manner  as  the  legislature  of  the 
state  may  provide,  subject  only  to  the 
restrictions  that  the  taxation  should 
not  be  at  a  greater  rate  than  is  assess- 
ed on  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  state, 
and  that  the  shares  owned  by  nonresi- 
dents shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located  and  not  else- 
where. Crocker  v.  Scott  (1906)  87  P. 
102,  149  Cal.  575. 

The  first  proviso  of  this  section  is 
not  to  be  construed  as  requiring  uni- 
form taxation  in  all  the  different  munic- 
ipalities of  a  state  or  territory,  but  only 
as  requiring  that  the  rate  shall  be  uni- 
form in  the  municipality  in  which  the 
bank  is  located,  or  in  which  the  ^hare- 
holder  resides.  People  y.  Moore  (1873) 
1  Idaho,  504. 

Under  this  section  the  state  is  left 
free  to  exercise  the  power  of  taxation 
of  national  banks  assessing  the  same 
upon  the  real  property  of  the  bank,  or 
upon  the  shares  of  its  capital  stock,  at 
the  election  of  the  state,  in  accordance 
with  the  constitution  and  laws  of  the 
state,  and  only  in  conformity  with  the 
rules  applicable  to  the  citizens  and  cor- 
porations of  the  state.  Frederick  Coun- 
ty Com'rs  v.  Farmers*  &  Mechanics' 
Nat.  Bank  (1878)  48  Md.  117. 

Act  Feb.  10,  1868,  modifying  the  con- 
struction of  section  41  of  the  act  of 
June  3,  1864,  operated  to  change  the 
mode  of  taxation  from  that  time  for- 
ward, but  had  no  retroactive  effect  up- 
on proceedings  to  impose  a  state  tax, 
previously  had.  Abbott  v.  Inhabitants 
of  Bangor  (1868)  56  Me.  310. 

Under  this  section  the  shares  of  their 
stock  may  be  taxed  to  the  owners  there- 
of by  the  states,  subject  to  the  restric- 
tion that  such  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  on  oth- 
er moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  such  state;  and 
such  restriction  having  been  construed 
by  the  federal  courts  to  relate  to  such 
other  moneyed  capital  ^as,  by  its  use, 
comes  into  competition  with  the  busi- 
ness of  national  banks,  the  owners  of 
national  bank  stock  may  require  the 
courts  to  consider  and  determine  wheth- 
er such  other  moneyed  capital  is  taxed 
by  state  laws  at  a  less  rate  than  is 
imposed  thereby  on  national  bnnk  stock. 
Mechanics'  Nat  Bank  v.  Baker  (1901) 
48  A.  582,  65  N.  J.  Law,  549,  affirming 
judgment  (1900)  46  A.  586,  65  N.  J. 
Law,  113. 

The  act  of  congress  permitting  state 
taxation  of  national  banks  only  by  a 
tax  upon  the  shares  of  stock  and  re- 
quiring that  they  shall  be  taxed  at  no 
higher  rate  than  other  moneyed  capital 
is  superior  to  the   statef  Constitution. 
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Commercial  Trust  Co.  of  New  Jersey 
T.  Hudson  County  Board  of  Taxation 
(1914)  92  A.  263,  86  N.  J.  Law,  424, 
judgment  affirmed  (Err.  &  App.  1915) 
92  A.  799. 

This  section  applies  to  banks  organ- 
ised under  Act  1863,  c  58,  as  well  as 
to  those  organized  under  the  act  of 
1864.  City  of  Utica  ▼.  Chnrchffl  (1865) 
33  N.  T.  161. 

The  import  of  this  section  is  that  a 
state  may  tax  the  shares  of  the  na- 
tional banks  located  therein,  though  it 
does  not  tax  eo  nomine  the  "shares"  of 
the  banks  organized  under  its  own  au- 
thority, but  only  their  capital,  provid- 
ed such  tax  is  the  full  equivalent  fof 
that  imposed  on  the  national  banks. 
Van  Slyke  v.  State  (1869)  23  Wis.  655. 

2.  ValiditywThe  proviso  of  this  sec- 
tion is  constitutional  and  valid.  People 
V.  Assessors  of  Town  of  Barton  (N.  T. 
1865)  44  Barb.  148,  29  How.  Praa 
371. 

II.  STATE   TAXATION 

3.  State  power  to  tax^— Congress  may 
prohibit  any  taxation  of  national  banks 
by  states,  cities,  counties,  or  towns,  and 
its  mere  silence  on  the  subject,  if  it 
were  silent  would  be  a  prohibition. 
First  Nat  Bank  v.  Richmond  (C.  C. 
1889)  39  Fed.  309,  310,  appeal  dis- 
missed (1892)  13  Sup.  Ct  1044,  149  U. 
S.  789,  37  L.  Ed.  959. 

National  banks  located  in  Kentucky 
stand,  as  to  taxation,  upon  the  same 
footing  with  state  banks.  City  Nat 
Bank  v.  City  of  Paducah  (Ky.  1888) 
9  S.  W.  218. 

National  banks  organized  under  Act 
Feb.  25,  1863  (12  Stat  665).  are  sub- 
ject to  state  taxation  within  the  limits 
indicated  by  this  section.  Stetson  ▼. 
City  of  Bangor  (1868)  56  Me.  274. 

To  justify  a  state  in  taxing  shares 
of  stock  in  national  banks,  subject  to 
the  condition  of  this  section  it  is  not 
necessary  that  there  should  be  any 
state  banks  in  existence.  Sknith  ▼• 
Webb  (1866)  11  Minn.  500. 

The  states  have  never  surrendered 
to  the  general  government  the  right  to 
tax  the  property  of  national  banks. 
First  Nat  Bank  v.  Peterborough  (1875) 
66  N.  H.  38,  32  Am.  Rep.  416. 

Under  this  section,  the  only  restric- 
tion on  this  power  of  taxation  is  that 
it  shall  not  be  at  any  greater  rate  than 
is  assessed  on  other  moneyed  capital  in 
the  bands  of  individual  citizens  of 
the  state,  and  that  shares  owned  by 
nonresidents  of  the  state  shall  be 
taxed  in  the  city  or  town  where  the 
bank  is  located;  the  mode  in  which  the 
tax  shall  be  assessed  and  collected,  and 
the  place  where  it  shall  be  laid  on  res- 
ident stockholders  being  left  to  the 
discretion  of  the  legislatures  of  the 
states  in  which  the  banks  are  respec- 
tively located.  North  Ward  Nat  Bank 
V  City  of  Newark  (1877)  39  N,  J.  Law, 
880. 
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4.  — —  Excluslvanett  ef  power  oon- 
f orred^There  can  be  no  state  taxation 
of  a  national  bank  without  congression- 
al consent.  New  York  ex  rel.  Williams 
V.  Weaver  (1879)  100  U.  S.  639,  643, 
26  L.  Ed.  706;  Weiser  Nat  Bank  ▼. 
Jeffreys  (1908)  96  P.  28,  14  Idaho, 
669;  North  Ward  Nat.  Bank  v.  City 
of  Newark  (1877)  39  N.  J.  Law  (10 
Vroom)  380;  People  v.  Feitner  (1908) 
83  N.  B.  592,  191  N.  Y.  88  (reversing 
order  [1907]  105  N.  Y.  S.  993,  120 
App.  Div.  838) ;  State  v.  Clement  Nat. 
Bank   (Vt.  1911)  78  A.  944. 

This  section  limits  the  power  of  a 
state  to  tax  national  banks,  their  prop- 
erty, or  their  franchises,  and  any  tax 
in  excess  of  and  not  in  conformity 
with  such  section  is  void.  Weiser  Nat. 
Bank  v.  Jeffreys  (1908)  96  P.  23,  14 
Idaho,  669. 

The  power  of  the  state  to  tax  na- 
tional banks  or  their  shares  of  stock 
is  derived  from  Congress,  and  the  de- 
cisions of  the  United  States  Supreme 
Court  on  questions  touching  that  pow- 
er are  controlling.  Des  Moines  Nat. 
Bank  v.  City  of  Des  Moines  (Iowa, 
1911)  133  N.  W.  767. 

The  state  tax  law  is  to  be  construed 
in  connection  with  the  act  of  Congress 
permitting  the  state  to  tax  national 
bank  stock,  as  the  power  of  the  state 
is  derived  entirely  from  the  federal 
legislation.  First  Nat  Bank  of  St.  Jos- 
eph V.  St  Joseph  Tp.  (1881)  9  N.  W. 
838,  46  Mich.  520. 

National  banks  are  subject  to  such 
taxation  only  as  is  allowed  by  this 
section.  City  of  Pittsburg  v.  First  Nat 
Bank  (1867)  55  Pa.  (6  P.  F.  Smith)  46; 
State  V.  First  Nat  Bank  (1868)  4  Nev. 
348;  National  Commercial  Bank  v.  City 
of  MobUe  (1878)  62  Ala.  284,  84  Am. 
Rep.  15.  Which  not  only  confers  the 
power  but  also  prescribes  the  limita- 
tions on  its  exercise.  Tarrant  v.  Besse- 
mer Nat  Bank  (Ala.  App.  1913)  61  So. 
47. 

5.  — —  Taxation  by  territories^— The 
word  "state"  should  be  construed  to 
mean  "territory"  as  well,  and  national 
bank  shares  may  be  taxed,  therefore, 
in  the  territories  as  well  .as  in  the 
states.  Talbott  v.  Board  of  Comoro 
of  Silver  Bow  County  (1891)  11  Sup. 
Ct  594,  595,  139  U.  S.  438,  35  L.  B3d. 
210;  People  v.  Moore  (1873)  1  Idaho, 
604;  Silver  Bow  County  Com'rs  v. 
Davis  (1887)  6  Mont  306,  12  Pac.  688. 

6.  Property  subjeotd— The  personal 
property  of  a  national  bank  cannot  be 
directly  assessed  for  taxation  by  state 
authorities.  City  and  County  of  San 
Francisco  v.  Crocker- Woolworth  Nat 
Bank  (C.  C.  1899)  92  Fed.  278;  Peo- 
ple V.  National  Bank  of  D.  O.  Mills  & 
Co.  (1898)  66  P.  686,  123  Cal.  63,  46 
L.  R.  A.  747,  69  Am.  St  Rep.  32; 
First  Nat  Bank  v.  CJity  and  County  of 
San  Francisco  (1900)  61  P.  778,  129 
Cal.  96;    Same  y.  Province  (1898)  61 


P.  821,  20  Mont  874;    Same  ▼.  Kreig 
(1893)  21  Nev.  404,  32  Pac.  641. 

The  only  taxation  of  national  banks 
contemplated  by  this  section  is  taxa- 
tion on  shares  of  stock  and  on  real 
property.  First  Nat  Bank  v.  Albright 
(1908)  28  Sup.  Ct.  349,  208  U.  S.  648, 
62  L.  Ed.  614  (affirming  judgment  [N. 
M.  1906]  86  P.  548) ;  First  Nat  Bank 
V.  Board  of  Equalization  of  Independ- 
ence County  (1909)  122  S.  W.  988, 
92  Ark.  335;  National  State  Bank  of 
Oskaloosa  v.  Young  (1868)  25  Iowa, 
311. 

No  tax  can  be  levied  on  national 
banks,  based  on  income  licenses,  or 
franchises.  Second  Nat  Bank  v.  Cald- 
well (D.  C.  1882)  13  Fed.  429,  432; 
Graves  County  v.  First  Nat  Bank 
(1900)  66  S.  W.  16,  108  Ky.  194.  21 
Ky.  Law  Rep.  1656;  George  Schuster 
&  Co.  V.  City  of  LouisviUe  (1905)  89 
S.  W.  689,  124  Ky.  189,  28  Ky.  Law 
Rep.  588. 

Where  a  state  imposes  a  tax  on  the 
capital  of  state  banks,  it  cannot  lay  a 
tax  on  the  shares  of  national  banks. 
Bradley  v.  Illinois  (18G6)  4  WaU.  459, 
462,  18  L.  Ed.  433. 

The  excess  only  of  the  par  value  of 
national  bank  stock  over  the  amount  of 
the  owner's  interest-bearing  indebted- 
ness is  liable  to  taxation.  Stanley  v. 
Albany  County  Sup'rs  (1887)  7  Sup. 
Ct  1234,  121  U.  S.  635,  30  L.  Ed.  1000; 
Richards  v.  Incorporated  Town  of  Rock 
Rapids  (1887)  31  Fed.  506. 

Act  Wash.  March  9,  1891,  S  21,  pro- 
vides for  the  assessment  and  taxation 
of  national  bank  stock  to  the  bank. 
Section  23  renders  the  bank  liable  for 
the  tax  as  agent  for  the  shareholder, 
and  authorizes  it  to  pay  the  tax  out  of 
the  shareholder's  profits  or  charge  it 
to  his  account.  Held,  that  a  tax  so 
assessed  is  not  a  tax  on  the  capital  of 
the  bank,  forbidden  by  this  section. 
First  Nat  Bank  v.  County  of  Chehalis 
(1897)  17  Sup.  Ct  629,  630,  166  U.  S. 
440,  41  L.  Ed.  1069. 

St  Ky.  1894,  c.  108,  psoviding  for  a 
tax  on  the  "franchise"  of  corporations, 
associations,  etc.  (section  4077),  tak- 
ing the  whole  act  together,  and  es- 
pecially sections  4078-4081,  is  to  be 
construed,  not  as  a  tax  on  the  franchise 
in  the  technical  sense,  but  upon  all  the 
intangible  property  of  the  corporation; 
and  this  tax  not  being  levied  upon  the 
shares  of  stock  in  the  names  of  the 
shareholders,  nor  equivalent  in  law  to 
a  tax  so  levied,  the  provision  is  void 
as  applied  to  national  banking  associa- 
tions, as  not  being  authorized  by  this 
section.  Owensboro  Nat.  Bank  v.  City 
of  Owensboro  (1899)  19  Sup.  Ct  537, 
173  U.  S.  664,  43  L.  Ed.  850,  revers- 
ing decree   (Ky.  1897)  39  S.  W.  1116. 

An  assessment  in  a  lump  sum  of  all 
the  personal  property  of  a  national 
bank  to  the  bank  itself  cannot  be  re- 
garded as  one  against  the  stockholders 
on  their   shares.     Stapylton  v.  Thag- 
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gard  (1898)  91  Fed.  98,  33  O.  O.  A. 
353. 

Individual  property  held  within  the 
state  may  be  iaxed  by  the  state.  The 
property  of  the  Bank  of  the  United 
States  is  no  exception.  Bank  of  Unit- 
ed States  ▼.  Deveaux  (O.  G.  1808)  Fed. 
Gas.  No.  016. 

The  furniture  of  national  banks  is  ex- 
empt from  state  taxation  because  con- 
gress has  not  permitted  it,  wliile  the 
real  estate  of  such  banks  may  be  sub- 
jected to  a  state  tax  because  congress 
does  permit  it.  Covington  City  Nat 
Bank  v.  City  of  Covington  (C.  C.  1884) 
21  Fed.  484. 

The  imposition  of  a  tax  on  the  shares 
of  the  bank  according  to  the  Louisi- 
ana statute,  which  requires  the  bank 
to  pay  the  tax,  and  then  look  to  divi- 
dends and  to  the  stockholders  for  re- 
imbursement, is  a  tax  on  the  bank  it- 
self. Citizens'  Bank  v.  Board  of  As- 
sessors for  Parish  of  Orleans  (C.  C. 
1893)  54  Fed.  73. 

Under  this  section  an  assessment  on 
the  shares  in  gross,  or  on  the  capital 
stock  of  a  bank,  against  the  corpora- 
tion, is  not  authorized.  National  Com- 
mercial Bank  v.  City  of  MobUe  (1878) 
62  Ala.  284,  34  Am.  Rep.  15. 

Real  estate  owned  by  a  national  bank 
is  taxable  by  state  authorities,  and  the 
separate  shares  of  its  capital  stock, 
as  personal  property  of  the  holder  of 
such  shares,  may  be  taxed  by  the  state 
or  its  municipal  subdivisions  subject 
to  this  section.    Id. 

Under  Act  Idaho  March  12,  1901 
(Laws  1901,  p.  233),  the  assessor  is  au- 
thorized to  assess  the  shares  of  stock 
of  national  banks  to  the  individual  own- 
ers thereof,  but  it  is  not  permitted  to 
assess  the  capital  stock  of  such  banks. 
Weiser  Nat.  Bank  v.  Jeffreys  (1908) 
95  P.  23, 14  Idaho,  659. 

The  act  of  congress  under  which  the 
national  banks  were  organized  allows 
the  taxation  by  the  states  of  the  shares 
of  stock  in  the  banks,  but  not  of  the 
capital  stock-  itself.  Smith  v.  First  Nat 
Bank  (1869)  17  Mich.  479. 

An  annual  tax,  authorized  by  act  of 
legislature,  passed  Jan.  4,  18^,  to  be 
levied,  assessed,  and  collected  by  the 
dty  of  Pittsburg,  upon  the  average 
quarterly  business  of  banks  and  bank- 
ing institutions,  is  not  within  the  terms 
of  this  section,  because  it  is  not  a  tax 
upon  the  shares  of  the  shareholders  of 
banks.  City  of  Pittsburg  v.  First  Nat 
Bank  (1867)  55  Pa.  (5  P.  F.  Smith)  45. 

A  national  bank  having  paid  into  the 
state  treasury  the  tax  of  1  per  centum 
on  the  par  value  of  its  stock,  under  the 
Pennsylvania  act  of  March  31,  1870,  its 
banking  house,  which  was  a  part  of  its 
capital,  represented  by  its  shares  of 
stock,  is  not  liable  to  taxation  for  coun- 
ty purposes;  the  banking  house  was  a 
part  of  the  capital  of  the  institution 
represented  by  its  shares  of  stock,  and 
a  tax  on  the  par  value  of  the  shares 
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was  a  tax  .upon  it  Farmers'  &  Drov- 
ers' Nat  Bank  v.  Qreene  County  (Pa. 
1881)  12  Lane  Bar,  162. 

As  this  section  permits  taxation  by 
states  of  the  real  estate  only  of  nation- 
al banks,  such  a  bank  is  under  no  legal 
obligation  to  render  and  pay  taxes  on 
its  stock.  First  Nat  Bank  v.  CHty  of 
Lampasas  (1903)  78  S.  W.  42,  33  Tex. 
Civ.  App.  630. 

There  can  be  no  taxation  of  the 
bank's  franchise  in  lieu  of  taxation  of 
its  shares.  State  v.  Clement  Nat 
Bank  (1911)  78  A.  944,  84  Yt  167,  Ann. 
Cas.  1912D,  22. 

7.  — —  Bank  shares^-Shares  of  stock 
in  a  national  bank  may  be  taxed  as 
such  by  the  state.  First  National  Bank 
V.  Kentucky  (1869)  9  WaU.  353,  358, 
19  L.  Ed.  701;  Lionberger  v.  Rowse 
(1869)  9  WalL  468,  473,  19  L.  Ed. 
721;  McHenry  v.  Downer  (1897)  47 
P.  779.  116  CaL  20,  45  L.  R  A.  737; 
Hubbard  v.  Johnson  County  Sup'rs 
(1867)  23  Iowa,  130;  Scobee  v.  Bean 
(1900)  59  S.  W.  860,  22  Ky.  Law  Rep. 
1076,  109  Ky.  526;  First  Nat  Bank  v. 
Meredith  (1869)  44  Mo.  500;  Curtis 
V.  Ward  (1874)  58  Mo.  295;  Clapp  v. 
Same  (1874)  58  Mo.  296;  Albuquerque 
Nat  Bank  v.  Perea  (1891)  5  N.  M 
664,  25  Pac  776. 

The  excess  only  of  the  par  value  of 
national  bank  stock  over  the  amount 
of  the  owner's  interest-bearing  indebt- 
edness is  liable  to  taxation.  Stanley  v. 
Albany  County  Sup'rs  (1887)  121  U.  S. 
535,  7  Sup.  Ct  1234,  30  L.  Ed.  1000; 
Richards  v.  Town  of  Rock  Rapids  (C. 
C.  1887)  31  Fed.  605;  Peavey  V.  Town 
of  Greenfield  (1886)  64  N.  H.  284,  9  AU. 
722;  McAden  v.  Mecklenburg  County 
Com'rs  (1887)  97  N.  C.  355,  2  S.  E. 
670;  Rosenblatt  v.  Johnston  (1881) 
104  U.  S.  462,  463,  26  L.  Ed.  832. 
Whether  owned  by  residents  or  non- 
residents. Kyle  V.  Town  of  Fayette- 
ville  (187Q  75  N.  C.  445;  Id.  (1876) 
449. 

The  fact  that  a  state*  could  not,  be- 
cause of  their  charters,  tax  two  banks, 
will  not  preclude  its  taxing  the  shares 
in  a  national  bank.  lionberger  ▼. 
Rowse  (1869)  9  WalL  468,  473,  19  L. 
Ed,  721. 

If  the  shares  of  an  insolvent  bank  in 
the  hands  of  a  receiver  have  any  value, 
they  are  taxable  in  the  hands  of  the 
holders  or  owners  under  this  section. 
Rosenblatt  v.  Johnston  (1881)  104  U. 
S.  462,  463,  26  L.  Ed.  832. 

Under  this  section  a  state  may  tax 
the  shares  of  a  national  bank  without 
regard  to  their  ownership;  the  shares 
of  stock  of  a  national  bank  owned  by 
another  bank  not  being  exempt  by  rea- 
son of  such  ownership.  National  Bank 
of  Redemption  v.  Boston  (1888)  8 
Sup.  Ct  772,  773,  125  U.  S.  60,  31  L. 
Ed.  689. 

Under  this  section  a  state  may  tax 
national  bank  shares  held  by  its  corpo- 
rate or  individual  citizens  as  an  invest- 
ment, subject  to  the  restriction  that 
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the  tax  shall  not  exceed  the  burden  up- 
on similar  property  in  the  state.  First 
Nat  Bank  y.  Herbert  (O.  O.  1890)  44 
Fed.  158. 

Code  Ala.  1907,  §  2082,  subd.  8,  pro- 
viding for  the  taxation  of  shares  of 
national  banks,  does  not  impose  a  tax 
on  the  banks,  and  does  not  violate  this 
section.  Tarrant  v.  Bessemer  Nat. 
Bank  (Ala.  App.  1918)  61  So.  47. 

The  term  '^shares  of  capital  stock" 
is  not  the  same  as  the  term  "capital 
stock,"  which  means  the  actual  money 
or  property  paid  in  and  possessed  by 
the  corporation,  and  th«re  is  no  au- 
thority under  the  statutes  of  the  Unit- 
ed States  nor  the  revenue  laws  of  Ida- 
ho to  tax  the  capital  stock  of  national 
banks.  Weiser  Nat  Bank  v.  Jeffreys 
(1908)  95  P.  23,  14  Idaho,  659. 

The  shares  of  national  banks  are  by 
the  act  of  Congress  authorizing  such 
associations  placed  within  the  reach  of 
the  taxing  power  of  the  states,  sub- 
ject to  certain  conditions,  which  were 
intended  to  prevent  any  discrimination 
against  such  shares.     Wright  v.   Stilz 

(1866)  27  Ind.  838. 

Statutes  of  this  state,  as  they  were 
in  1865  and  1866,  taken  in  connection 
with  the  federal  law,  did  not  authorise 
the  assessment  of  taxes  for  state, 
county,  and  municipal  purposes  upon 
stock  of  national  banks  owned  by  non- 
residents.    Abbott  y.  City  of  Bangor 

(1867)  54  Me.  540. 

A  state  tax  levied  against  a  citizen 
of  the  state  upon  his  shares  in  a  na- 
tional bank  situated  therein  is  valid,  if 
levied  "in  the  same  manner  and  to  the 
same  extent  as  taxes  on  similar  prop- 
erty; there  being  no  act  of  congress 
restricting  the  right  of  the  state  to  so 
exercise  its  power  of  taxation.  Stet- 
son V.  City  of  Bangor  (1868)  56  Me. 
274. 

In  the  year  1866  supervisors  had  no 
authority  to  assess  national  bank 
shares.  Davis  v.  Kalamazoo  Tp.  (1869) 
1  Mich.  N.  P.  16. 

Under  Const.  Minn,  art  9,  §  8,  pro- 
viding that  "laws  shall  be  passed  tax- 
ing all  moneys,  credits,  investments  in 
bonds,  stocks,  joint  stock  companies, 
or  otherwise,  .and  also  all  real  and  per- 
sonal property,"  the  legislature  has  au- 
thority to  pass  laws  for  taxing  shares 
in  national  banks  in  the  manner  pre- 
scribed by  this  section.  Smith  v.  Webb 
(1866)  11  Minn.  500  (Gil.  378). 

Under  this  act  and  Act  N.  J.  March 
28,  1862,  providing  that  all  private 
corporations  of  this  state  shall  be  tax- 
ed at  the  full  amount  of  their  capital 
stock  paid  in  and  accumulated  surplus, 
and  the  persons  holding  the  capital 
stock  of  such  corporation  shall  not  be 
assessed  therefor,  no  tax  could  be  im- 
posed on  the  shares  in  a  national  bank. 
Matheson  v.  Boyd  (1867)  32  N.  J.  Law 
(3  Vroom)  273. 

A  tax  assessed  by  the  authorities  of 
a  state  against  the  individual  stock- 
holders of  a  national  bank  is  not  in- 


valid on  the  ground  that  the  bank  is  an 
instrumentality  of  the  general  govern- 
meftt  for  the  execution  of  its  constitu- 
tional powers.  City  of  Utica  v. 
Churchill  (1865)  33  N.  Y.  161. 

The  state  has  power  to  tax  national 
bank  shares,  subject  to  the  limitations 
that  such  tax  shall  not  exceed  the  rate 
imposed  on  other  moneyed  capital  of 
individuals,  nor  that  imposed  on  shares 
in  state  banks.  Frazer  v.  Siebern 
(1866)  16  Ohio  St  614. 

Shares  of  bank  stock  are  not  subject 
to  taxation  for  county  purposes.  Al- 
legheny County  V.  Shoenberger  (Pa. 
1853)  1  Grant  Cas.  35. 

Bank  stock,  as  individual  property, 
may  be  taxed  when  owned  by  residents 
of  the  state.  Union  Bank  v.  State 
(1836)  17  Tenn.  (9  Yerg.)  490. 

There  is  nothing  in  the  United  States 
Constitution,  nor  in  the  national  bank- 
ing act,  which  precludes  the  legislature 
of  Utah,  under  its  comprehensive  grant 
of  legislature  power,  from  taxing  the 
franchise  of  banking  by  a  tax  upon  the 
individual  shares  of  stockholders  in  na- 
tional banks.  Salt  Lake  City  Nat 
Bank  v.  Golding  (1876)  2  Utah,  1. 

Under  Acts  Va.  1883-«4,  §  17,  p.  568, 
providing  for  a  state  tax  on  the  as- 
sessed market  value  of  the  shares  of 
banks  located  in  the  state,  regardless 
of  the  residence  of  the  stockholders, 
and  Code  Va.  |  833,  cl.  2,  providing 
that  the  board  ^of  supervisors  of  each 
county  shall  order  a  levy  on  all  prop- 
erty assessed  with  a  state  tax  within 
the  county,  the  board  has  power  to 
levy  a  tax  for  county  purposes  on  the 
shares  of  stock  of  a  bank  located  in 
the  county,  although  some  of  its  stock- 
holders are  nonresidents  of  the  state. 
Stockholders  of  Bank  of  Abingdon  v. 
Board  of  Sup'r's  Washington  County 
(1891)  88  Va.  293,  13  9.  E.  407. 

8.     —     Government     bonde.~The 

shares  of  stock  in  national  banks  are^ 
in  the  hands  of  the  stockholders,  liable 
to  taxation  by  the  state,  although  the 
entire  capital  of  the  bank  is  invested 
in  national  securities  declared  by  the 
act  to  be  "exempt  from  taxation  by  or 
under  state  authority."  Van  Allen  v. 
The  Assessors  (1865)  70  U.  S.  [3 
Wall.]  573,  18  L.  Ed.  229;  People  v. 
Commissioners  (1866)  71  U.  S.  [4 
WaU.]  244,  18  L.  Ed.  344;  C5ity  of 
Utica  V.  ChurchiU  (1865)  33  N.  Y.  161; 
New  York  ex  rel.  Duer  v.  Commission- 
ers of  Taxes  and  Assessments  (1866) 
4  Wall.  244,  256,  18  L.  Ed.  344;  First 
Nat  Bank  of  Chicago  v.  Farwell  (C. 
C.  1881)  7  Fed.  518;  People  v.  Brad- 
ley (1866)  39  111.  130;  Wright  v.  Stilz 
(1866)  27  Ind.  338;  Fox  v.  Haight 
(1866)  31  N.  J.  Law,  399;  JeweU  v. 
Hart,  Id.  434;  City  of  Utica  v.  Church- 
iU (1865)  33  N.  Y.  161;  Frazer  v.  Sie- 
bern (1866)  16  Ohio  St  614;  Harrison 
V.  Vines  (1876)  46  Tex.  15;  Adair  v. 
Robinson  (1894)  6  Tex.  (3iv.  App.  275, 
25  S.  W.  734. 
Taxation  by  state  authority   of  the 
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capital  stock  of  a  national  bank,  invest- 
ed in  United  States  securitieB,  restrain- 
ed. First  Nat  Bank  of  Omaha  y. 
Douglas  County  (0.  C.  1873)  Fed.  Gas. 
No.  4,809. 

National  banks,  which  have  invested 
their  stock  in  United  States  bonds,  are 
not  subject  to  taxation  by  the  states 
on  their  capital  stock.  Snmter  Coun- 
ty V.  National  Bank  of  Gainesville 
(1878)  62  Ala.  464,  34  Am.  Rep.  30. 

Where  an  assessor  in  assessing  the 
stock  of  a  national  bank  exempted 
therefrom  the  amount  of  the  bonds  of 
the  United  States  and  of  municipal 
corporations,  owned  by  the  bank,  the 
county  authorities  had  no  right  to  as- 
sess the  stock  as  omitted  property  on 
the  theory  that  the  bonds  were  not  ex- 
empt from  taxation.  Judy  v.  National 
State  Bank  (Iowa,  1907)  110  N.  W. 
605. 

The  undivided  profits  of  a  national 
bank,  beyond  the  amount  required  by 
law  to  be  kept  as  a  surplus  fund,  are 
taxable,  though  invested  in  government 
bonds.  First  Nat.  Bank  v.  City  of 
Concord  (1879)  59  N.  H.  75. 

A  tax  cannot  be  assessed  and  levied 
upon  the  capital  stock  of  a  national 
bank,  such  capital  stock  consisting  of 
government  bonds.  Salt  Lake  City 
Nat  Bank  v.  Golding  (1876)  2  Utah,  1. 

9.  — —  Real  property.  —  Under  this 
section,  real  estate  of  »  national  bank 
is  subject  to  taxation  distinct  from  its 
other  capital.  People's  National  Bank 
V.  Marye  (C.  O.  1901)  107  Fed.  570| 
579  (modified  and  affirmed  [1903]  24 
Sup.  Ct  68,  191  U.  S.  272,  48  L.  Bd. 
180);  Second  Nat  Bank  y.  Caldwell 
(D.  C.  1882)  13  Fed.  429;  Loftin  v. 
Citizens*  Nat.  Bank  (1882)  85  Ind.  34L 

A  state  cannot  tax  a  bank  chartered 
by  congress,  except  upon  its  real  prop- 
erty. Stapylton  v.  Thaggard  (1898)  91 
Fed.  93,  33  C.  C.  A.  353. 

The  banking  office  and  lot  lawfully 
owned  and  occupied  as  a  place  of  busi- 
ness by  a  national  bank,  created  under 
the  act  of  congress,  is  not,  under  Laws 
Minn.  1874,  c.  1,  which  requires  the  as- 
sessment of  the  capital  stock  of  cor- 
porations at  its  actual  value,  without 
deduction  on  account  of  real  property 
held  by  the  bank,  liable  to  assessment 
and  taxation  as  real  estate  against  the 
bank.  Rice  County  Com'rs  v.  Citizens* 
Nat  Bank  of  Faribault  (1877)  23  Minn. 
280. 

The  dwelling  house  and  lot  owned  by 
a  national  bank,  and  occupied  by  its 
cashier  as  a  residence,  but  paid  for  out 
of  the  profits  of  the  bank,  and  also  its 
lot  and  bank  buildings  used  entirely  for 
banking  purposes,  are  liable  to  an  ordi- 
nary tax  on  real  estate  for  county  pur- 
poses, though  the  bank  has  paid  to  the 
state  its  six-mill  tax  on  the  par  value 
of  its  shares,  under  the  Pennsylvania 
act  of  1879.  Chester  County  v.  Na- 
tional Bank  of  Chester  County  (Pa. 
1880)  1  Chest  Co.  Rep.  130,  12  Lana 
Bar.  163. 
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10.  — —  Depo8it8.-/rhoiigh  the  de- 
posits of  a  savings  bank  are  exempt 
from  taxation,  its  assets  cannot  be  en- 
tirely disregarded  on  an  assessment  for 
taxation  of  the  stock  of  a  national  bank 
owned  by  it;  and  the  savings  bank  is 
not  entitled  to  set  off  the  entire  amount 
of  its  liabilities  against  the  stock  so 
held.  People  v.  Coleman  (1892)  63 
Hun,  633,  18  N.  Y.  S.  675. 

Since  P.  S.  Yt  804-^20,  taxing  inter- 
est-bearing deposits  in  national  banks* 
does  not  tax  a  deposit  as  the  term  may 
be  used  to  indicate  the  money  depos- 
ited, but  rather  taxes  the  credit  the  de- 
positor receives  therefor,  which  is  also 
included  in  the  term  "deposit,"  the  tax 
is  not  objectionable  as  a  tax  on  the 
property  or  business  of  the  bank.  State 
V.  aement  Nat  Bank  (1911)  78  A. 
944,  84  Vt  167,  Ann.  Cas.  1912D.  22. 

There  is  no  provision  in  the  federal 
law  depriving  a  state  of  the  power  to 
tax  deposits  in  national  banks  to  depos- 
itors.   Id. 

Since  the  failure  to  tax  property  bor- 
rowed against  the  borrower  is  no  ob- 
jection to  a  taxation  of  the  credit  to 
the  lender,  the  fact  that  a  borrowing 
bank  can  be  protected  from  taxation  on 
deposits  by  the  doctrine  of  federal  su- 
premacy does  not  impair  the  right  of 
the  state  to  tax  depositors.    Id. 

P.  S.  Vt  804r-820,  imposing  a  tax  on 
certain  interest-bearing  national  bank 
deposits,  is  not  invalid  as  an  unlawfnl 
interference  with  the  business  of  na- 
tional banks  because  of  the  publicity 
required  to  be  given  to  the  business  of 
the  depositor  and  the  bank  by  the  re- 
turns required  on  which  the  tax  is  to 
be  assessed.    Id. 

P.  S.  Vt  804r-820,  provides  for  the 
taxation  of  certain  interest-bearing  na- 
tional bank  deposits  requiring  the  de- 
positor to  make  a  return  of  his  aver- 
age deposit  within  the  class  taxed  for 
the  preceding  six  months  on  which  a 
tax  of  7/20  of  1  per  cent  is  levied* 
The  statute  authorizes  in  lieu  of  re- 
turns by  depositors  the  stipulation  by 
the  bank  to  itself  make  a  return  of  the 
average  deposits  of  the  class  taxed  and 
pay  the  tax  on  such  sum  witii  the  right 
to  deduct,  not  a  proportionate  amount 
of  the  tax  so  paid,  but  the  actual  ^/to 
of  1  per  cent  on  the  average  amount 
of  the  taxpayer's  deposit,  as  a  credit 
against  the  account  Held,  that  where 
a  bank  voluntarily  elected  to  pay  the 
tax  itself  and  charge  the  same  to  its 
depositors  knowing  Hiat  by  reason  of 
withdrawals  and  deposits  made  after 
the  date  on  which  the  assessments  were 
required,  it  would  not  be  able  to  en- 
tirely recoup  itself  for  the  tax  so  paid, 
it  was  not  entitled  to  object  to  the  tax 
on  the  ground  that  because  of  its  in- 
ability to  so  recoup  itself  the  tax  waa 
in  effect  a  tax  on  the  business  of  the 
bank  which  the  state  had  no  aatiiority 
to  levy.    Id. 

1 1.  — —  Surplus^— For  a  state  tb  tax 
the  surplus  capital  of  national  banks, 
in  excess  of  the  amount  they  are  r«- 
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quired  to  carry  to  their  surplus  fund 
semiannually,  Is  not  prohibited  by  con- 
gress, and  is  not  an  encroachment  upon 
the  constitutional  powers  Tested  in  the 
federal  government.  First  Nat  Bank 
y.  Peterborough  (1875)  56  N.  H.  88,  S2 
Am.  Rep.  416. 

The  taxation  of  the  surplus  capital  of 
national  banks  by  state  authority  is  not 
the  taxation  of  the  means  or  agencies 
employed  by  the  general  government 
for  the  execution  of  its  constitutional 
powers,  but  is  the  taxation  of  the  prop- 
erty of  such  agents.    Id. 

The  surplus  fund  which  a  national 
bank  is  required  to  reserve  from  its  net 
profits  is  not  excluded  from  the  valua- 
tion of  its  shares  for  taxation.  Straf- 
ford Nat  Bank  v.  Dover  (1878)  58  N. 
H.  316. 

12.  Exemptions^— It  is  within  the 
constitutional  powers  of  congress  to 
enact  statutes  establishing  a  national 
bank  in  any  state,  and  provide  that  the 
shares  of  its  capital  stock,  shall  be  ex- 
empt from  taxation  by  the  states. 
Flint  V.  City  of  Boston  (1868)  99  Mass. 
141,  96  Am.  Dec.  713. 

The  right  of  exempting  pubUc  stocks 
from  state  taxation  has  been  waived  by 
this  section,  so  far  as  stockholders  in 
national  banks  can  be  considered  as  the 
owners  of  public  stocks  held  by  such 
banks.  City  of  Utica  v.  Churchill 
(1865)  33  N.  Y.  161. 

This  section  has  no  reference  to  prop- 
erty exempted  from  aU  taxation.  Ap- 
peal of  Everitt  (1872)  71  Pa.  216. 

13.  Manner  of  assessment  and  taxa- 
tion.— Ky.  St  c.  108,  |  4077  et  seq., 
providing  for  a  tax  on  the  franchises 
and  property  of  corporations,  and  not 
upon  the  shares  of  stock  in  the  names 
of  the  stockholders,  is  invalid,  as  ap- 
plied to  national  banks  as  a  mode  of 
taxation  unauthorized  by  this  section. 
Third  Nat  Bank  v.  Stone  (1899>  19 
Sup.  Ct  759,  174  U.  S.  432,  48  U  Ed. 
1035. 

This  section  does  not  require  the 
state  to  conform  its  system  of  taxation 
with  respect  to  local  banking  corpora- 
tions to  that  applied  to  national  bank 
shares,  and  it  is  not  violated  because 
a  state  taxes  the  property,  instead  of 
the  shares  of  domestic  corporations. 
Nevada  Nat  Bank  v.  Dodge  (1902)  119 
Fed.  57,  56  C.  C.  A.  145. 

That  the  value  of  the  shares  of  a  na- 
tional bank  includes  value  due  to  non- 
taxable United  States  bonds  owned  by 
the  bank  is  no  objection  to  the  validity 
of  an  assessment  of  such  shares  for 
taxation  by  a  state  without  excluding 
the  value  of  the  bonds.  Hager  v. 
American  Nat  Bank  (1908)  159  Fed. 
396,  86  C.  O.  A.  334;  Same  v.  Louis- 
Tille  National  Banking  Co.  (1908)  159 
Fed.  402,  86  C.  G.  A.  340. 

A  statute  requiring  taxation  of  shares 
of  national  banks  at  their  true  money 
value,  which  does  not  permit  a  deduc- 
tion therefrom  for  the  amount  of  Unit- 
ed States  bonds  or  other  nontaxable  se- 


curities held  by  the  bank,  is  not  in 
conflict  with  this  section.  Exchange 
Nat  Bank  v.  MiUer  (C.  C.  1884)  19 
Fed.  372. 

Act  La.  1888,  |  27,  providing  that 
shares  in  banks  shall  be  assessed  to  the 
shareholders,  but  requiring  the  bank 
to  pay  taxes  so  assessed,  and  author- 
izing it  to  collect  the  sande  from  the 
shareholders,  imposes  a  tax,  not  upon 
the  bank,  but  upon  its  shares,  as  per- 
mitted by  this  section.  Whitney  Nat 
Bank  v.  Parker  (0.  C.  1890)  41  Fed. 
402. 

The  Kentucky  revenue  act  of  Nov. 
11,  1892,  providing  for  the  taxation  of 
banks  and  other  corporations,  as  ap- 
plied to  national  banks,  is  a  tax,  not 
on  the  franchise  granted  by  congress, 
but  on  the  equivalent  in  value  of  its 
shares  of  capital  stock,  and  is  not 
therefore  in  violation  of  this  section, 
prescribing  the  manner  in  which  nation- 
al banks  may  be  taxed  by  the  states. 
First  Nat  Bank  v.  Stone  (C.  C.  1898) 
88  Fed.  409. 

Act  March  21,  1000,  requiring  the 
shares  of  national  banks  to  be  listed 
and  assessed,  and  taxes  levied  thereon, 
in  the  same  manner  as  real  estate,  is 
not  equivalent  to  requiring  banks  and 
other  corporations  to  pay  taxes  on  the 
valuation  of  their  franchises,  and  could 
only  be  sustained  by  proof  showing  that 
its  operation  did  not  result  in  discrim- 
ination. First  Nat  Bank  v.  City  of 
Covington  (C.  C.  1900)  103  Fed.  623. 

The  validity  of  a  state  statute  pro- 
viding for  the  taxation  of  national  bank 
stock  is  not  affected  by  the  fact  that  it 
does  not  provide  for  any  deduction  from 
the  valuation  on  account  of  any  United 
States  bonds  held  by  the  bank.  Charles- 
ton Nat.  Bank  v.  Melton  (C.  C.  1909) 
171  Fed.  743;  Citizens'  Nat  Bank  of 
Charleston  v.  Same  (C.  C.  1909)  Id. 
751. 

The  New  York  court  of  appeals  hav- 
ing determined  in  People  v.  Dolan 
(1867)  36  N.  T.  59,  that  the  New  York 
act  of  1866  established  a  system  of 
taxation  for  bank  shares  "peculiar  to 
itself  and  independent  of  the  general 
system  of  taxation  in  existence  in  the 
state,"  and  that  "the  act  was  intend- 
ed as  a  substitute  for  the  then  exist- 
ing mode  of  assessing  and  taxing  that 
portion  of  the  property  of  the  state  in 
the  capital  of  such  moneyed  corpora- 
tions,'* held,  that  an  assessment  of  the 
shares  of  a  national  banking  associa- 
tion, made  under  such  act,  was  void  for 
want  of  power  in  the  assessors  to  make 
such  assessment  National  Albany 
Exch.  Bank  v.  Hills  (C.  C.  1880)  5  Fed. 
248,  251,  reversed  (1881)  105  U.  S. 
319.  26  L.  Ed.  1052. 

Under  this  section  the  legislature  of 
ft  state  may,  subject  to  certain  restric- 
tions, provide  how  shares  in  national 
banking  associations  shall  be  taxed. 
Scobee  v.  Bean  (1900)  59  S.  W.  800, 
109  Ky.  526,  22  Ky.  Law  Rep.  1076. 

Shares  of  national  banks  must  be 
taxed  eo  nominet  If  at  aU,  and  tiiere- 
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fore  they  cannot  be  taxed  under  the 
laws  of  this  state  in  July,  1866.  Smith 
y.  Webb  (1866)  11  Minn.  500  (GIL  378). 

Act  Mo.  Feb.  4,  1864,  being  "An  act 
for  the  assessment  and  collection  of 
revenue  in  the  state  of  Missouri/'  by 
which  the  assessment  of  the  shares  of 
a  bank  is  distinctly  and  separately  re- 
quired to  be  made  against  the  shares, 
thereby  rendering  the  shareholders  lia- 
ble, is  in  consonance  with  this  section, 
lionberger  v.  Bowse  (1868)  43  Mo.  67. 

Laws  Wis.  1868,  c.  136,— which  pro- 
vides for  the  reassessment  and  collec- 
tion of  ddinquent  taxes  of  1865  and 
1866,  on  the  shares  of  national  banks 
in  Wisconsin,— is  not  in  conflict  with 
the  provisions  of  this  section.  Bagnall 
V.  Stote  (1860)  25  Wis.  112. 

14^  -»-  Duties  placed  on  banks  and 
bank  ofllcors^-A  state  law  requiring 
cashiers  of  banks  to  transmit  to  the 
clerks  of  the  several  towns  in  the  state 
in  which  any  stock  or  shareholder 
shall  reside  a  true  list  of  the  names  of 
such  stock  or  shareholders,  with  the 
number  of  shares  standing  against  the 
names  of  such  stock  or  shareholders 
on  the  books,  together  with  the  amount 
of  money  actually  paid  in  on  such 
shares,  held  not  void  on  the  ground 
that  congress  had  legislated  on  the 
same  subject.  Waite  v.  Dowley  (1876) 
94  U.  S.  527,  682,  24  L.  Ed.  181. 

A  national  bank  may  be  compelled  to 
disclose  the  names  of  its  depositors,  and 
the  amounts  of  their  deposits,  under 
the  compulsory  process  of  a  state  court, 
in  order  to  ascertain  whether  any  mon- 
ey deposited  therein,  subject  to  taxation 
within  the  county,  has  not  been  duly 
returned  for  that  purpose  by  the  own- 
ers. First  Nat.  Bank  of  Toungstown 
V.  Hughes  (0.  C.  1881)  6  Fed.  737. 

Act  Ind.  March  15,  1867,  authorizing 
the  collection  of  a  tax  on  shares  of  cap- 
ital stock  in  national  banks,  and  pro- 
viding that  the  officers  of  such  banks 
shall  return  a  list  of  the  stockholders, 
is  not  invalid  on  the  ground  that  the 
officers  of  the  national  banks  are  offi- 
cers of  the  federal  government,  and 
not  subject  to  state  authority.  Whit- 
ney V.  Bagsdale  (1870)  33  Ind.  107, 
6  Am.  Rep.  185. 

15.  — ^  Assessed   to   shareholders^— 

The  state  tax  must  be  assessed  direct- 
ly against  the  shares  of  the  stockhold- 
ers in  national  banks.  National  Bank 
V.  CJity  of  Richmond  (O.  C.  1800)  42 
Fed.  877;  First  Nat.  Bank  v.  Fisher 
(1891)  45  Kan.  726,  26  Pac  482;  Smith 
V.  Webb  (1866)  11  Minn.  500  (GU. 
378);  First  Nat.  Bank  v.  Meredith 
(1869)  44  Mo.  500;  State  ex  reL  Lath- 
rop  V.  Dowling  (1872)  50  Mo.  134; 
Miller  v.  Fourth  Nat.  Bank  (Ohio 
1884)  12  Wkly.  Law  BuL  66;  Miller 
V.  First  Nat.  Bank  (1889)  46  Ohio 
St  424,  21  N.  E.  860. 

National  bank  shares  are  subject  to 
state  taxation  in  the  bands  of  individu- 
al shareholders.    Van  Slyke  v.  Wiscon- 
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sin  (1894)  164  n.  a  681,  14  Sup.  Ct. 
1168»  20  L.  Ed.  240;  Sumter  County  v. 
National  Bank  of  Qainesville  (1878)  62 
Ala.  464,  34  Am.  Rep.  30;  Morseman 
y.  Younkin  (1869)  27  Iowa,  360;  Al- 
buquerque Nat.  Bank  v.  Perea  (1891) 
6  N.  M.  664,  25  P.  776;  aty  of  Utica 
y.  Ghorchill  (N.  Y.  1865)  43  Barb.  660; 
Parker  y.  Siebern  (1866)  3  Ohio  Dec. 
441;  Mintzer  y.  Montgomery  County 
(1867)  64  Pa.  (4  P.  F.  Smith)  139. 

The  shares  must  be  assessed  to  the 
individual  stockholders,  and  not  to  the 
bank  itself  in  solido.  First  Nat  Bank 
y.  aty  of  Richmond  (C.  C.  1889)  89 
Fed.  309;  First  Nat.  Bank  of  Mendota 
V.  Smith  (1872)  66  HL  44;  Head  v. 
Board  of  Review  of  City  of  Jefferson 
(Iowa,  1915)  152  N.  W.  600;  First 
Nat  Bank  v.  Fisher  (1891)  46  Kan. 
726,  26  Pac  482;  People  v.  Commis- 
sioners of  Taxes  (1866)  36  N.  Y.  423. 

The  capital  stock  of  a  national  bank 
cannot  be  assessed,  as  such,  by  state 
authority,  but  the  shares  may  be  as- 
sessed to  the  individual  holders.  Col- 
lins y.  Chicago  (C.  C.  1867)  Fed.  Cas. 
No.  3,011. 

An  assessment  on  the  capital  stock 
of  a  national  bank  by  an  aggregate  or 
gross  assessment  is  irregular  and  in- 
valid, as  such  assessment  should  be 
against  the  individual  shareholders. 
Sumter  County  v.  National  Bank  of 
Qainesville  (1878)  62  Ala.  464,  34  Am. 
Bep.  30. 

Assessment  of  taxes  against  national 
bank  stock  must  be  made  against  the 
shareholders  personally.  Refusal  of 
the  officers  to  furnish  the  assessor  with 
a  list  of  shareholders  does  not  justify 
making  the  assessment  and  enforcing 
the  tax  against  the  bank  property.  City 
of  Springfield  y.  First  Nat  Bank  (1885) 
87  Mo.  441. 

An  individual  who  subscribes  for 
shares  in  a  bank,  and  pays  part  of  the 
amount  of  the  capital,  and  conveys  his 
shares  to  the  bank  to  secure  the  resi- 
due, is  liable  to  be  taxed  for  the  amount 
thus  paid  in,  as  the  owner  of  bank 
stock.  Tucker  v.  Aiken  (1834)  7  N.  H. 
113. 

P.  li.  N.  J.  1866,  p.  1078,  is  not 
in  violation  of  this  section,  since  the 
tax  is  imposed  on  shares,  and  not  up- 
on the  bank;  being  assessed  in  form 
only  to  the  bank.  Mechanics'  Nat 
Bank  v.  Baker  (1900)  46  A.  686,  66 
N.  J.  Law,  113,  affirmed  (1901)  48  A. 
682,  66  N.  Y.  Law,  549. 

Laws  N.  Y.  1882,  c.  409,  as  amended 
by  Laws  N.  Y.  1892,  c  714,  provides 
(section  313)  that  every  bank  shall,  in 
December  of  each  year,  furnish  taxing 
officers  with  a  list  of  its  stockholders, 
and  that  the  names  appearing  on  such 
list  shall  be  deemed  the  owners  of  the 
shares,  for  the  purpose  of  assessment 
Section  314  provides  that  the  tax  on 
such  shares  shall  be  a  lien  from  the 
time  of  the  assessment  and  that  a 
transfer  of  the  shares  after  such  time 
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shall  be  subject  to  the  lien.  Section 
316  makes  it  the  daty  of  the  bank  to 
pay  the  taxes  on  the  shares  out  of  the 
diTidends.  Held,  that  an  assessment  of 
bank  stock  in  the  name  of  the  person 
appearing  on  the  list  is  valid,  as  against 
the  real  owner,  to  whom  the  shares 
were  transferred  before  the  assessment 
was  made,  as  an  assessment  in  the 
name  of  tlie  person  appearing  on  the 
list  as  owner  is,  in  effect,  an  assessment 
on  the  shares,  against  whoever  owned 
them  at  the  time  of  the  assessment. 
People  y.  Barker  (1895)  87  Hun,  194, 
33  N.  Y.  Supp.  1042. 

16.  -—  Valuatlon^-Under  Act  Feb. 
10,  1868,  and  a  Pennsylvania  statute, 
it  was  held  that  national  bank  shares 
might  be  assessed  above  their  par  value 
for  local  taxation.  Hepburn  v.  School 
Directors  of  Carlisle  (1874)  23  WalL 
480,  483,  23  li.  Ed.  112. 

The  shares  of  a  national  bank  may 
be  assessed  under  the  laws  of  a  state 
at  their  full  and  true  value,  though  the 
assessment  exceeds  the  par  or  nominal 
value  thereof.  New  York  ex  rel.  Gal- 
latin Nat  Bank  v.  Commissioners  of 
Taxes  &  Assessments  (1876)  94  U.  S. 
415^  416,  24  L.  Ed.  164. 

The  rule  adopted  by  the  state  board 
of  assessors  of  the  city  of  Albany  to 
assess  all  shares  of  stock  in  state  and 
national  banks  in  the  city  at  par  with- 
out regard  to  their  actual  or  market 
values,  but  making  the  requisite  reduc- 
tion for  real  estate  owned  by  the  banks 
is  not  in  conflict  with  this  section. 
Stanley  v.  Albany  County  (1887)  7 
Sup.  Ct  1234,  1235,  121  U.  S.  535,  30 
li.  Bd.  1000. 

A  taxation  of  national  bank  shares 
above  their  par  value  renders  the  whole 
tax  inoperative  and  void.  Union  Nat. 
Bank  v.  Chicago  (C.  C.  1871)  Fed.  Cas. 
No.  14,374, 

A  state  cannot  tax  shares  in  a  na- 
tional bank  by  requiring  the  value  of 
the  property  of  the  bank  to  be  added 
to  the  value  of  the  shares,  otherwise 
ascertained,  to  obtain  its  assessable 
value.  St  Louis  Nat  Bank  v.  Papin 
(C.  C.  1876)  Fed.  Cas.  No.  12,239. 

Shares  in  national  banks  may  be  tax- 
ed at  their  true  money  value.  Ex- 
change Nat  Bank  v.  Miller  (C.  C. 
1884)   19  Fed.  372. 

A  state  may  tax  shares  of  stock  in 
a  national  bank  at  their  actual  value, 
without  regard  to  the  fact  that  a  part 
or  the  whole  of  the  capital  stock  of  the 
bank  is  invested  in  nontaxable  bonds, 
as  taxation  of  the  shares  is  not  taxa- 
tion either  of  the  capital  stock  or  of  the 
nontaxable  bonds.  First  Nat.  Bank  v. 
Board  of  Equalization  of  Independence 
County  (1900)  122  S.  W.  988,  92  Ark. 
336. 

Under  Code  Iowa,  |  1305,  providing 
that  all  property  subject  to  taxation 
shall  be  valued  at  its  actual  value, 
which  means  its  value  in  the  market 
in  the  ordinary  course  of  trade,  and 
section  1322,  providing  that  shares  of 


stock  of  national  banks  shall  be  as- 
sessed to  the  individual  stockholders 
at  the  place  where  the  bank  is  located, 
and  requiring  the  bank  to  aid  the  as- 
sessor in  fixing  the  value  of  such  shares, 
to  furnish  a  verified  statement  of  its 
financial  condition,  and  sections  1370, 
1371,  requiring  the  board  of  equaliza- 
tion to  adjust  assessments  by  raising 
or  lowering  the  same  as  in  their  opin- 
ion will  be  just,  contemplate  that  the 
assessor  and  the  board  may  seize  on 
any  information  within  reach  that  may 
furnish  aid  to  a  conclusion  on  the  sub- 
ject of  the  value  of  national  bank  stock 
in  assessing'  the  same,  and  the  authori- 
ties are  not  bound  by  the  showing  of 
the  books  of  the  bank.  First  Nat  Bank 
V.  City  Council  of  Estherville  (Iowa, 
1907)  112  N.  W.  829. 

The  par  value  of  the  shares  of  stock 
in  a  national  bank  was  $100.  The 
statement  furnished  by  the  bank  to  the 
assessor  showed  that  the  value  of  the 
shares  clid  not  exceed  $112.  It  was 
proved  that  the  bank  had  transferred 
stock  at  $175  per  share,  and  it  did  not 
appear  that  the  transfer  was  for  pur- 
poses other  than  investment  Held, 
that  the  board  of  equalization  did  not 
err  in  fixing  the  value  of  the  stock  at 
$130  per  share.    Id. 

The  original  statement  of  a  revenue 
agent  in  a  proceeding  against  a  nation- 
al bank  to  assess  omitted  property  al- 
leged that  the  capital  stock  of  the  bank 
consisted  of  500  shares  of  the  par  val- 
ue of  $100  each,  that  there  was  a  sur- 
plus and  undivided  profits  amounting  to 
over  $16,000,  and  that  the  property, 
except  $30,000,  was  omitted  from  tax- 
ation for  a  year.  An  amended  state- 
ment alleged  that  the  value  of  the  500 
shares  of  stock  was  $50,0(X):  that 
there  was  a  surplus  of  $13,000  and 
over  $3,000  in  undivided  profits;  that 
all  of  the  shares  of  stock,  except  270 
shares,  were  omitted  from  taxation  for 
that  year,  leaving  unassessed  230 
shares  and  their  proportionate  part  of 
the  surplus  and  undivided  profits. 
Held,  that  the  original  and  amended 
statements  failed  to  show  that  the  val- 
uation fixed  on  which  taxes  were  paid 
was  not  sufl3icient  to  cover  everything 
that  the  bank  had  that  was  taxable,  for 
the  valuation  of  nontaxable  securities 
may  have  been  deducted  from  such  val- 
uation. Commonwealth  v.  Mt.  Sterling 
Nat  Bank  (1907)  99  S.  W.  958,  30  Kj, 
Law  Bep.  954. 

For  the  purposes  of  taxation,  na- 
tional bank  shares  of  stock  are  worth 
what  their  market  value  is  at  the  time 
the  assessment  is  made,  and  not  what 
their  value  may  be  on  the  consumma- 
tion of  a  contemplated  closing  of  the 
bank's  business,  and  division  made 
among  the  shareholders.  National 
Bank  of  Commerce  v.  City  of  New 
Bedford  (1892)  155  Mass.  313,  29  N. 
E.  532;  Adams  v.  Same  (1892)  156 
Mass.  317,  29  N.  E.  532. 

The  owners  of  national  bank  stock 
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are  to  be  taxed  thereon  at  its  true  val- 
ue, lippineott  y.  Idppincott  (N.  J.  Su^. 
1907)  66  A.  lia 

In  ascertaining  the  true  value  of  na- 
tional bank  stock  for  the  purpose  of 
taxation,  Act  N.  J.  May  11,  1905  (P.  L. 
p.  457),  does  not  require  that  the  non- 
taxable property  of  banks  should  be  de- 
ducted from  their  assets.    Id. 

The  true  value  of  national  bank 
shares  for  taxation  is  under  ordinary 
conditions  their  exchangeable  value; 
that  is,  their  market  value;  but  this 
rule  is  not  an  invariable  test  of  true 
value  under  all  circumstances.  City  of 
Newark  v.  Tunis  (N.  J.  1911)  81  A. 
722;  Same  v.  Clark  (N.  J.  1911)  Id. 
723,  724. 

In  assessing  the  value  of  shares  in  a 
national  bank,  the  actual  and  not  the 
par  value  is  the  standard  to  be  adopted 
by  the  commissioners  of  taxation.  Such 
valuation  is  not  affected  by  the  fact 
that  a  portion  of  the  capital  of  the 
bank  is  invested  in  United  States  bonds, 
or  by  the  fact  that  the  bank  is  required 
by  law  to  accumulate  and  retain  a  re- 
serve. People  V.  Commissioners  of 
Taxes  and  Assessments  (1876)  8  Hun, 
536. 

Under  Laws  N.  Y.  1866,  c.  761,  the 
actual,  and  not  the  par,  value  of  the 
shares  of  the  capital  stock  of  national 
hanks,  is  the  basis  of  assessment.  Peo- 
ple V.  Commissioners  of  Taxes  and  As- 
sessments (1876)  67  N.  Y.  516. 

In  determining  the  value  of  nation- 
al bank  shares  for  taxation  under  this 
section,  owners  of  shares  in  national 
banks  can  deduct  bona  fide  debts  from 
the  value  of  such  shares,  as  provided 
in  Rev.  St.  Ohio,  §  2730,  for  ascertain- 
ing "credits"  for  taxation.  State  Nat. 
Bank  v.  Shields  (Ohio,  1894)  31  Wkly. 
Law  Bui.  321. 

National  bank  stock  is  to  be  appraised 
at  its  current  value  in  the  market 
where  the  bank  is  located.  Appeal  of 
Everitt  (Pa.  1872)  71  Pa.  (21  P.  F. 
Smith)  216. 

17.  —  Deductions^— In  the  taxation 
of  the  shares  of  a  national  bank,  the 
shareholders  are  not  entitled  to  any 
allowance  for  such  of  the  capital  and 
surplus  of  the  bank  as  may  be  invested 
in  government  bonds.  First  Nat.  Bank 
V.  Farwell  (O.  C.  1881)  7  Fed.  518. 

The  Montana  statute  (Pol.  Code,  | 
8692)  provides  for  assessing  shares  of 
bank  stock  to  the  owners  thereof,  and, 
to  aid  the  assessors  in  determining  their 
value,  requires  the  bank  to  furnish  a 
verified  statement  showing  the  amount 
and  number  of  shares  of  its  capital 
stock,  surplus,  etc.  An  assessor,  in- 
stead of  demanding  the  statement  here 
required,  presented  to  a  national  bank 
a  blank  form  for  listing  property  sub- 
ject to  taxation.  The  bank  did  not  re- 
turn a  verifiied  list,  but  its  assistant 
cashier  handed  to  the  assessor  a  state- 
ment beginning  "Capital,  $800,000/' 
followed  by  items  of  surplus,  undivid* 
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ed  profitB,  United  States  bonds,  and  real 
estate.  The  assessor  deducted  the 
amount  of  the  bonds  and  real  estate 
from  the  "capital**  and  assessed  the  re- 
mainder to  the  bank,  as  stodc  Held, 
that  the  tax  was  illegal,  as  the  capital 
of  national  banks  is  exempt  from  taxa- 
tion under  the  federal  laws,  and  aa  both 
the  state  and  federal  laws  require  the 
shares  to  be  taxed  to  their  owners;  and 
that  the  form  of  the  return  did  not 
warrant  the  assumption  that  the  bank 
owned  its  own  shares.  Brown  ▼. 
French  (C.  C.  1897)  80  Fed.  166. 

In  the  assessment  and  taxation  of 
shares  of  national  bank  stock,  the  own- 
ers thereof,  having  no  other  credits  or 
moneyed  capital,  are  entitled  to  deduct 
their  bona  fide  debts  from  the  assessed 
value  of  such  shares  of  stock.  Waa- 
son  V.  First  Nat  Bank  (1886)  107  Ind. 
206,  8  N.  E.  97. 

Code  Iowa  1873,  f  814,  provides  that 
"in  making  up  the  amount  of  money  or 
credits  which  any  person  is  required  to 
list,  or  have  listed  or  assessed,  he  will 
be  entitled  to  deduct  from  the  grosa 
amount  all  debts  in  good  faith  owing 
by  him."  Section  802  provides  that  the 
term  "credit,*'  aa  there  used,  includes 
"every  claim  and  demand  for  money, 
labor,  or  other  valuable  thing,**  and  aJl 
"money  or  property  of  any  kind  secur- 
ed by  deed,  mortgage,  or  otherwise.** 
Held,  that  in  assessing  national  bank 
stock  the  holder  thereof  is  entitled  to 
deduct  from  its  cash  value  the  amount 
of  his  debts.  First  Nat.  Bank  v.  City 
Council  of  Albia  (1892)  86  Iowa,  28» 
52  N.  W.  334. 

Shares  of  stock  in  national  banks, 
when  taxed  under  Ky.  St  1903,  §i 
4092-4092b,  are  subject  to  have  deduct- 
ed the  value  of  nontaxable  government 
bonds  held  by  the  bank.  Marion  Nat 
Bank  v.  Burton  (1906)  90  S.  W.  944, 
121  Ky.  876,  28  Ky.  Law  Bep.  864,  10 
L.  R  A.  (N.  S.)  947. 

IB.  i*—  Reassessment^^Equity  will 
not  enjoin  a  reassessment  of  a  tax  on 
the  stock  and  real  property  of  a  na- 
tional bank  because  of  the  apprehen- 
sion that  this  section  will  be  violated 
by  the  assessing  officer  in  making  the 
assessment.  First  Nat.  Bank  v.  Al- 
bright (1908)  28  Sup.  Ct  349.  208  U. 
S.  548,  52  L.  Ed.  614,  affirming  judg- 
ment (N.  M.  1906)  86  P.  548. 

19.  Place  of  taxation^— The  tax  pre- 
scribed  in  this  section  must  be  levied 
at  the  place  where  the  bank  Is  located, 
without  regard  to  their  domidle.  The 
rule  that  personal  property  has  no  situs 
of  its  own  is  one  of  convenience  only. 
First  Nat  Bank  of  Mendota  v.  Smith 
(1872)  65  111.  44;  People  v.  Commia- 
sioners  of  Taxes  (1866)  35  N.  Y.  423. 

This  provision  gives  to  shares  of 
stock  in  national  banks  a  situs  of  their 
own  separate  from  the  person  of  their 
owner  for  the  purpose  of  taxation  and 
permits  taxation  by  atate  authority  at 
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the  place  where  the  bank  ia  located 
and  not  elsewhere.  Tappan  y.  Mer* 
Ghanta'  Nat.  Bank  (1873)  19  WalL 
480,  600,  22  Ia  Ed.  189. 

Stocks  of  foreign  corporations  held 
in  New  York,  having  no  situs  in  that 
state,  and  not  being  taxable  there,  their 
nontazation  is  not  a  violation  of  this 
section.  Mercantile  Nat.  Bank  y.  City 
of  New  York  (1887)  7  Sup.  Ct.  826, 
121  U.  S.  138,  30  L.  Ed.  895,  affirm- 
ing decree  (C.  O.  1886)  28  Fed.  776. 

Shares  of  the  capital  stock  of  a  na- 
tional bank  are  taxable  as  personal 
property  by  the  state  in  which  the 
bank  is  located,  regardless  of  the  resi- 
dence of  the  stockholders.  Mclyer  y. 
Robinson  (1875)  53  Ala.  456. 

Bank  stock,  the  property  of  an  in- 
corporated insurance  company,  required 
by  its  charter  to  keep,  and  actually 
keeping,  its  office  in  the  city  of  Hart- 
ford, is  not  taxable  in  the  town  of 
Hartford.  Hartford  Fire  Ins.  Co.  y. 
Hartford  (1819)  3  Conn.  15. 

Bank  stock,  owned  by  a  savings  so- 
ciety, there  being  no  clause  of  exemp- 
tion in  its  charter,  is  liable  to  taxation 
in  the  place  where  its  office  is  estab- 
lished. Savings  Bank  of  New  London 
V.  Town  of  New  London  (1849)  20 
Conn.  111. 

Municipal  corporations  cannot  tax 
bank  stock  owned  by  nonresidents  of 
the  city,  because  such  stock  can  have  no 
location  or  situs  other  than  the  domi- 
dle  of  the  owner.  City  of  Madison  y. 
Whitney  (1863)  21  Ind.  261. 

The  word  "place,"  as  used  in  the  pro- 
viso in  this  section,  refers  to  the  loca- 
tion of  the  bank,  and  not  to  the  state 
authority  under  which  the  tax  is  to  be 
assessed;  and  shares  held  by  a  citi- 
zen are  taxable  in  the  town  where  the 
bank  is  located,  and  not  where  he  re- 
sides. Packard  v.  City  of  Lewiston 
(1867)  55  Me.  466. 

Pub.  Laws  Me.  1867,  c  126,  f  2,  pro- 
viding that  shares  of  national  banks 
shall  be  assessed  to  the  owners  in  the 
place  where  the  bank  is  located,  is  not 
at  variance  with  this  section.    Id. 

Under  this  section  shares  in  national 
banks  established  under  that  law  may 
be  taxed  by  the  state,  and  the  tax  as- 
sessed in  the  city  or  town  within  the 
state  where  the  owner  resides.  Aus- 
tin V.  City  of  Boston  (1867)  96  Mass. 
(14  Allen)  359. 

The  fact  that  an  owner  of  bank 
shares  has  made  an  unintentional  mis- 
take in  the  statement  required  by  St. 
Mass.  1872,  c.  321,  |  6,  as  to  his  resi- 
dence, will  not  prevent  his  being  prop- 
erly taxed  upon  them  in  the  town 
wherein  he  resides.  Goldsbury  v.  In- 
habitants of  Warwick  (1878)  112  MasB. 
884. 

The  legislation  of  Michigan  (Sp.  Laws 
1876,  p.  185),  providing  for  the  taxa- 
tion of  such  stock  in  the  township 
where  the  bank  is  located,  except  that, 
where  a  stockholder  resides  in  another 
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township  in  the  same  county,  he  is 
taxable  in  his  own  township,  is  valid. 
HoweU  v.  Village  of  Oissopolis  (1877) 
35  Mich.  471. 

The  stock  of  a  nonresident  can  in  no 
proper  sense  be  regarded  as  personal 
property  within  the  village  where  the 
bank  is  located,  unless  some  statute  has 
so  declared.  Intangible  property,  like 
stock,  must  always  foUow  the  domicile 
of  the  owner,  unless  separated  from  it 
by  positive  law.    Id. 

Under  this  section  shares  can  only  be 
taxed  by  a  state  where  the  bank  is  sit- 
uated. Smith  v.  Webb  (1866)  11 
Minn.   500   (Gil.  378). 

With  regard  to  a  state  tax,  the  word 
"place"  meant  state,  and,  with  regard 
to  a  county  and  township  or  dty  tax, 
it  meant  those  localities,  respectively. 
Fox  v.  Haight  (1866)  31  N.  J.  Law  (2 
Vroom)  399;    Jewell  v.  Hart,  Id.  434. 

Shares  of  nonresident  stockholders  in 
national  banks  are  taxable  at  the  place 
where  the  bank  is  located.  Farmers* 
Nat  Bank  v.  Cook  (1867)  32  N.  J.  Law 
(3  Vroom)  347. 

Under  the  federal  statute,  stock  in 
a  national  bank  cannot  be  taxed  in  any 
state  other  than  that  in  which  the  bank 
is  located.  De  Baum  v.  Smith  (1892)  55 
N.  J.  Law  (26  Vroom)  110.  25  Ati.  277. 

Stockholders  in  a  national  bank  can- 
not be  taxed  for  the  stock  held  by  them 
in  the  town  or  ward  in  which  such 
bank  is  located,  when  they  reside  else- 
where, notwithstanding  the  proviso  in 
this  section.  The  place  of  taxation  is 
detprmined  by  the  statute  of  the  state. 

City  of  Utica  v.  ChurchiU  (1865)  43 
Barb.  560. 

Shares  of  national  bank  stock  owned 
by  a  nonresident  are  to  be  taxed  where 
the  bank  is  located.  Kyle  v.  Town  of 
Fayetteville  (1876)  75  N.  C.  445,  449. 

The  state  may  direct  the  manner  and 
place  of  taxing  the  shares  of  national 
bank  stock  of  resident  owners,  and,  the 
legislature  not  having  separated  such 
shares  from  the  person  of  their  owner, 
their  situs,  like  that  of  other  personal 
property,  is  at  the  domicile  of  their 
owner,  and  not  necessarily  where  the 
bank  was  located.  Strong  v.  O'Donnell 
(Pa.  1874)  31  Leg.  Int.  269,  10  Phila. 
675. 

A  law  of  the  state,  assessing  for 
taxation  shares  at  any  other  than  the 
place  where  the  banks  are  located,  is 
void.  City  of  Nashville  v.  Thomas 
(1868)  46  Tenn.  (6  Cold.)  600. 

Stocks  in  banks  are  taxable  under 
the  law  of  this  state  at  the  place  where 
the  owner  resides,  when  he  is  an  in- 
habitant of  this  state.     Id. 

This  section  does  not  prohibit  a  state 
from  listing  and  taxing  shares  in  the 
town  or  city  where  the  owner  lives, 
instead  of  in  that  wherein  the  bank  is 
located.  The  word  "place"  is  a  very 
indefinite  term,  and  must  be  construed 
with  reference  to  the  connection  in 
which   it  is   used,   the   subject-matter 
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Spoken  of,  and  the  object  in  view.  The 
intention  of  congress  was  to  prevent 
unjust  and  unequal  taxation  that  might 
result  from  the  action  of  state  govern- 
ments hostile  to  the  system.  The  sole 
object  of  the  provision  was  to  prevent 
the  same  stock  being  taxed  in  two  dif- 
ferent states,  when  the  bank  is  locat- 
ed in  one  state  and  stock  therein  owned 
by  the  inhabitants  of  another.  The 
reference  to  the  place  where  the  bank 
is  located  is  solely  to  determine  what 
state  shall  have  jurisdiction  to  tax  the 
owners  of  the  stock  for  such  stock. 
Clapp  V.  City  of  Burlington  (1870)  42 
Vt.  579,  1  Am.  Rep.  355. 

The  proviso  to  this  section  merely 
requires  that  the  state  having  jurisdic- 
tion at  the  place  where  the  bank  is 
located  shall  tax  bank  shares,  and  is 
not  in  conflict  with  a  statute  requir- 
ing shares  in  a  national  bank  to  be  as- 
sessed where  the  owner  resides.     Id. 

Under  Acts  W.  Va.  1875,  c.  54, 
shares  of  bank  stock  are  assessable  to 
the  holder  thereof  in  the  district  only 
where  he  resides,  and  then  only  in  case 
they  have  not  been  included  in  the  as- 
sessment of  the  capital  of  the  bank 
where  it  does  business;  and  if  a  city 
in  which  an  incorporated  bank  does 
business  neglects  to  assess  the  capital 
stock,  as  it  has  a  right  to  do,  it  can- 
not assess  a  nonresident  shareholder 
with  the  value  of  the  shares  held  by 
him.  Watson  v.  Town  of  Fairmont 
(1893)  38  W.  Va.  183,  18  S.  B.  467. 

20.  Payment  of  tax.— A  state  may 
lawfully  tax  the  shares  of  a  national 
bank,  and  may  require  the  tax  to  be 
paid  in  the  first  instance  by  the  cor- 
poration, with  the  right  to  reimburse- 
ment from  the  stockholders.  National 
Bank  of  Commerce  in  St.  Louis  v.  Al- 
len (1915)  223  Fed.  472,  139  C.  0.  A. 
20,  affirming  judgment  (D.  C.  1914) 
211  Fed.  743. 

In  an  action  to  recover  money  paid 
to  defendant  for  taxes  levied  on  bank 
0  stock  owned  by  plaintiff,  it  appeared 
that  the  payment  was  made  by  the 
bank.  The  cashier  testified  that  the 
bank  always  paid  personal  taxes  on 
the  shares  of  such  of  the  stockholders 
as  were  liable  to  taxation,  giving  one 
check  for  the  total  amount,  and  to 
those  stockholders  who  were  not  sub- 
ject to  taxation  a  proportionate 
amount  was  remitted,  called  a  "tax 
dividend,"  so  that  the  amount  paid  each 
year  was  equalized  to  the  stockhold- 
ers. Held,  that  such  payment  by  the 
bank  was  from  moneys  belonging  to 
the  stockholders,  ^tna  Ins.  Co.  ▼• 
City  of  New  York  (1896)  7  App.  Div. 
145,  40  N.  Y.  Supp.  120. 

21. Liability  of  bank  officers.— A 

state  cannot  impose  a  tax  on  the  presi- 
dents of  national  banks  doing  business 
in  the  state,  since  the  president  is  an 
officer  prescribed  by  the  act  of  con- 
gress, through  whom,  in  part,  the  busi- 
ness of  the  association  must  be  carried 
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on,  and  hence  a  tax  on  the  president, 
as  such,  would  be  a  burden  on  a  fed- 
eral agency.  Linton  v.  Childs  (1899) 
82  S.  B.  617,  105  Ga.  667. 

22. Liability   of  bank^A   state 

may  require  a  national  bank  to  pay  for 
its  stockholders  the  taxes  legally  as- 
sessed against  their  respective  shares. 
National  Commercial  Bank  v.  (yity  of 
Mobile  (1878)  62  Ala.  284,  34  Am. 
Rep.  15;  Sumter  County  v.  National 
Bank  of  Gkunesville  (1878)  62  Ala. 
464,  34  Am.  Rep.  30;  Commonwealth 
V.  First  Nat  Bank  (1815)  67  Ky.  (4 
Bush)  98,  96  Am.  Dec.  285; 

Pub.  St  Mass.  c.  13,  H  8-10,  provide 
that  shares  of  stock  in  all  banks,  state 
and  national,  shall  be  taxed  to  the 
owners  thereof,  to  be  paid  in  the  first 
instance  by  the  bank,  which,  for  re- 
imbursement, shall  have  a  lien  on  the 
shares  and  all  the  rights  of  the  share- 
holders in  the  bank  property.  Held, 
that  a  suit  for  this  tax  cannot  l>e 
maintained  against  the  receiver  of  an 
insolvent  national  bank  where  the 
property  represented  by  the  shares  has 
disappeared.  City  of  Boston  v.  Beal 
(1893)  55  Fed.  26,  5  C.  C.  A.  26,  5  U. 
S.  App.  253,  affirming  (C.  C.  1892)  51 
Fed.  306. 

Where  an  act  of  a  state  legislature 
provides  for  the  taxation  of  the  shares 
of  a  national  bank,  and  that  the  taxes 
against  such  shares  shall  be  levied 
against  the  holder  of  the  same  in  the 
list  of  personal  property,  the  legisla- 
ture has  power  to  provide  that  the 
taxes  "shall  be  paid  by  the  bank.** 
First  Nat  Bank  v.  Douglas  County  (C. 
C.  1874)  Fed.  Cas.  No.  4,799. 

Under  Laws  Iowa  1868,  c  153,  to 
render  a  national  bank,  organised  un- 
der the  national  banking  law,  liable  for 
the  payment  of  taxes  due  from  its 
shareholders,  it  must  be  averred  and 
shown  that  the  bank  now  has  or  has 
had  in  its  possession  dividends  or  oth- 
er money  or  property  belonging  to  the 
delinquent  shareholder.  The  bank  is 
not  absolutely  liable,  independent  of 
such  showing;  the  rule  herein  differing 
from  that  under  the  Kentucky  statute. 
Hershire  v.  First  Nat  Bank  (1872)  35 
Iowa,  272. 

Under  Code  Iowa,  1873,  |  819,  pro- 
viding that  banks  shall  be  liable  for  the 
tax  on  shares  of  capital  stock  as  the 
agent  of  the  shareholders,  and  that 
they  "shall  retain  so  much  of  any  divi- 
dend belonging  to  any  shareholder  as 
shall  be  necessary  to  pay  any  taxes 
levied  on  his  shares,"  a  bank  is  not  lia- 
ble unless  it  has  money  or  property 
belonging  to  the  delinquent  sharehold- 
er. Farmers'  &  Traders'  Nat  Bank  ▼. 
Hoffmann  (1894)  93  Iowa,  119,  61  N. 
W.  418. 

Evidence  that  a  bank  had  not  declar- 
ed a  dividend  for  a  year  previous  to 
the  levy  of  an  assessment  on  Its  cap- 
ital stock,  and  that  the  surplus  which 
It  reported  after  the  assessment  was 
made  was  worthless,  by  reason  of  the 
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shrinkage  of  the  secnritieB  composing 
it,  will  sustain  a  finding^  that,  after  the 
assessment,  the  bank  had  no  money  of 
the  shareholder  with  which  to  pay  the 
tax.    Id. 

Acts  Mich.  1867,  No.  122,  providing 
for  the  levy  and  collection  of  a  specific 
tax  upon  national  banks,  is  unconsti- 
tutionaL  First  Nat.  Bank  of  Sturgia 
T.  Watkins  (1870)  21  Mich.  483. 

National  banks  are  agents  of  their 
stockholders  for  the  purpose  of  listing 
their  stock  for  taxation  and  paying  the 
tax  thereon.  First  Nat  Bank  v.  Web- 
ster County  (Neb.  1907)  113  N.  W. 
190,  reversing  judgment  on  rehearing 
(1906)  110  N.  W.  535. 

The  act  providing  that  'It  shall  be  the 
duty  of  the  said  banks  to  retain  and 
pay  the  amount  of  tax  assessed  to  each 
of  the  said  stockholders  thereof  out  of 
the  dividends  from  time  to  time  de- 
dared"  does  not  make'  the  taxes  a 
charge  against  the  bank,  either  in  form 
or  substance.  Farmers'  Nat  Bank  of 
New  Jersey  v.  Cook  (1867)  82  N.  J. 
Law  (S  Vroom)  847. 

The  bank  is  not  liable  primarily,  or 
as  the  agent  of  the  shareholders,  under 
the  act  of  congress,  or  the  revenue 
laws  of  New  Mexico,  for  the  payment 
of  a  tax  levied  upon  such  shares.  Al- 
buquerque Nat  Bank  v.  Perea  (1891) 
5  N.  M.  664,  25  Pac  776. 

By  an  act  of  the  legislature  (1814) 
relative  to  the  "Bank  of  Newbern,"  it 
was  provided  that  a  "tax  of  1  per  cent 
per  annum"  should  be  levied  on  "all 
stock  holden  in  the  bank,  except  on 
stock  holden  by  the  state,"  which 
should  be  "paid  to  the  treasurer  of  the 
state  by  the  president  or  cashier  of 
the  bank,"  etc.  Held,  that  the  tax  was 
payable  out  of  the  common  funds  of 
the  bank,  instead  of  the  shares  of  the 
profits  blonging  to  the  holders  of  the 
stock.  Attorney  General  v.  Bank  of 
Newbern  (1835)  21  N.  C.  216. 

Under  the  North  Carolina  act  of 
1838  chartering  the  Bank  of  Cape 
Fear,  the  tax  of  "25  cents  on  each 
share  of  stock  owned  by  individuals"  is 
IMiyable  out  of  the  general  funds  of  the 
bank;  the  state  not  being  entitled  to 
any  exemption  from  such  tax  in  the 
distribution  of  the  dividends.  Attorney 
General  v.  Bank  of  Cape  Fear  (1847) 
40  N.  C.  71. 

A  national  bank  has  implied  power  to 
stipulate  with  the  state  to  voluntarily 
pay  a  tax  imposed  on  a  specified  class 
of  the  bank's  interest-bearing  deposits 
by  P.  S.  804-820,  for  the  purpose  of 
relieving  depositors  of  the  obligation  of 
returning  their  deposits  for  taxation, 
and  themselves  passing  the  tax  as  pro- 
vided by  the  act,  as  a  matter  of  busi- 
ness expediency,  though  by  so  doing 
the  bank  may  be  required  to  pay  a  part 
of  the  tax  which  by  reason  of  with- 
drawals, etc.,  it  might  not  be  able  to 
charge  against  the  accounts  of  deposi- 
tors. State  V.  Clement  Nat.  Bank 
(1911)  78  A.  944,  84  Vt  167,  Ann. 
Cas.  1912D,  22. 


The  state  has  a  right  to  resort  to 
the  bank  as  a  garnishee  for  the  collec- 
tion of  its  claims  against  the  stock- 
holders for  taxes,  and  the  legislature 
may  require  the  assessment  of  the 
stock  to  be  made  to  the  bank  in  solido. 
First  Nat  Bank  ▼.  Chehalis  County 
(1893)  6  Wash.  64,  32  Pac.  1051. 

Laws  Wash.  1893,  p.  333,  §|  21-23, 
provide  that  shares  of  stock  in  all 
banks  shall  be  assessed  to  the  owners 
thereof,  such  tax  to  be  paid  by  the 
bank,  which  shall  have  a  lien  on  all 
the  rights  of  the  shareholders  in  the 
corporate  property  for  reimbursement 
Held,  that  no  suit  for  such  tax  can  be 
maintained  against  the  receiver  of  an 
insolvent  national  bank,  where  the 
property  represented  by  the  shares  has 
disappeared,  since  the  receiver  could 
not  in  such  case  be  reimbursed,  and 
the  tax  would  fall  on  the  assets  of  the 
bank,  which  belong  to  the  creditors, 
thereby  indirectly  violating  the  rule 
forbidding  a  state  to  tax  the  capital 
stock  of  a  national  bank.  Baker  v. 
King  County  (1897)  60  P.  481,  17 
Wash.  622. 

23.  Coil  eot ion  of  tax^— A  state  has 
the  right  to  make  the  national  banks 
its  agents  to  collect  a  state  tax  on 
their  shares  from  the  individual  share 
holders,  and  it  is  no  objection  thereto 
that  the  state  banks  are  not  required 
to  do  the  same.  Merchants'  &  Manu- 
facturers' Nat  Bank  v.  Pennsylvania 
(1897)  17  Sup.  Ct  829,  831,  167  U.  S. 
461,  42  L.  Ed.  236. 

Where  the  assessing  officers,  in  tax- 
ing national  bank  shares,  have  arrived 
at  a  correct  result,  the  collection  of 
the  taxes  will  not  be  restrained  because 
the  method  was  erroneous.  Union  Pac. 
R.  Co.  V.  Lincoln  County  (C.  C.  1872) 
Fed.  Cas.  No.  14,379;  St  Louis  Nat 
Bank  v.  Papin  (C.  C.  1876)  Fed.  Cas. 
No.  12,239. 

Under  the  statutes  of  Nebraska,  na- 
tional bank  shares  may  be  taxed,  and 
the  tax  enforced  by  distraint  against 
the  property  of  the  bank.  EHrst  Nat 
Bank  v.  Douglas  County  (C.  C.  1874) 
Fed.  Cas.  No.  4,799. 

A  national  bank  which  returns  ita 
capital  for  taxation  is  not  thereby  es- 
topped from  setting  up  that  the  same 
was  not  subject  to  taxation,  and  re- 
fusing to  pay  the  tax.  Brown  t. 
French  (C.  C.  1897)  80  Fed.  166. 

There  is  no  statute  in  Alabama  which 
requires  the  national  banking  associa- 
tions to  pay  the  state  tax  on  the 
shares  of  such  associations.  Such  tax 
can  only  be  assessed  under  Code  Ala. 
1876,  §  362,  subd.  13,  and  can  be  col- 
lected only  as  taxes  against  other  in- 
dividuals are  collected.  Sumter  Coun- 
ty V.  National  Bank  of  Gainesville 
(1878)  62  Ala.  464,  34  Am.  Rep.  30. 

Code  Iowa,  |  1322,  provides  that 
shares  of  stock  in  national  banks  shall 
be  assessed  to  the  stockholders  at  the 
place  where  the  bank  is  located.  Sec- 
tion  1374  as  amended   by  Acts   28th 
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Gen.  Assem.  Iowa,  c.  50,  provides  that, 
when  property  subject  to  taxation  is 
omitted,  the  county  treasurer  shall 
make  demand  of  the  person  by  whom 
it  should  have  been  listed  of  the 
amount  the  property  should  have  been 
taxed  in  the  years  it  was  omitted. 
The  auditor  and  treasurer  of  a  county 
gave  notice  to  the  stockholders  of  a 
national  bank  that  they  were  the  own- 
ers of  stock  omitted  from  taxation  for 
preceding  years,  and  required  them  -to 
show  cause  on  a  specified  day  why  the 
same  should  not  be  assessed  against 
them.  On  the  day  fixed  the  tax  ferret 
appeared  before  the  officers  and  in- 
formed them  of  the  omitted  property. 
There  was  no  assessment  of  the  stock 
by  the  officers.  Held,  that  there  was 
no  assessment  on  which  to  base  an  ac- 
tion for  taxes  on  property  omitted 
from  taxation  for  preceding  years. 
Judy  T.  National  State  Bank  (Iowa, 
1907)  110  N.  W.  605. 

An  assessment  upon  the  shares  of  a 
national  bank  under  an  invalid  state 
law  cannot  be  enforced.  First  Nat. 
Bank  t.  Fancher  (1872)  48  N.  Y.  524. 

Act  Pa.  Feb.  23,  1866,  requiring  the 
cashier  of  every  bank  to  collect  from 
every  stockholder  a  tax  of  1  per  cent, 
on  the  par  value  of  the  stock  held  by 
such  stockholder  and  pay  the  same  into 
the  treasury,  was  invalid  as  being  in- 
compatible with  this  section.  Markoe 
V.  Hartranft  (Pa.  1867)  15  Am.  Law 
Reg.  487. 

A  national  bank  having  roluntarily 
rendered  its  capital  stock  for  taxation, 
and  stated,  in  its  answer,  in  an  action 
to  recover  the  taxes  thereon,  as  in- 
creased in  value  on  equalization,  that  it 
was  willing  to  pay  taxes  thereon  ac- 
cording to  its  rendition,  it  may  be  held 
liable  for  the  taxes  on  the  value  of  its 
stock  as  rendered,  though  taxation  of 
such  stock  is  unauthorized;  but  an 
equalization  board  could  not,  without 
its  consent,  anient  its  conceded  lia- 
bility by  adding  other  personal  prop- 
erty to  its  rendition,  or  raising  the 
value  of  that  which  had  been  rendered. 
First  Nat.  Bank  v.  City  of  Lampasas 
(1903)  78  S.  W.  42,  33  Tex.  Oiv.  App. 
530. 

Where  an  assessment  of  national 
bank  deposits  is  made,  the  state  may 
make  the  bank  its  agent  to  collect  tH^ 
tax.  State  t.  Clement  Nat  Bank  (Vt 
1911)  78  A.  944. 

24.  ^—  Injunction.  —  Where  com- 
plainant has  paid  so  much  of  the  tax 
as  was  not  in  violation  of  this  section, 
the  collection  of  the  remainder  may  be 
enjoined.  Pel  ton  v.  Commercial  Nat. 
Bank  (1879)  101  U.  S.  143,  148,  25  L. 
Ed.  901. 

In  a  suit  to  enjoin  enforcement  of 
taxes  assessed  against  stockholders  of 
a  bank,  it  was  held  that  there  was  no 
error  in  dismissing  the  bill  on  demur- 
rer. German  Nat  Bank  y.  Kimball 
(1880)  103  U.  S.  732,  26  L.  Ed.  469, 

A  national  bank  may  maintain  a  suit 
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on  behalf  of  its  shareholders  to  enjoin 
the  collection  of  taxes  on  their  shares. 
The  shareholder  who  makes  an  affidavit 
showing  his  indebtedness  and  makes  a 
proper  demand  for  deduction  is  entitled 
to  an  injunction  where  he  has  not  paid 
the  tax,  and  no  tax  should  have  been 
levied  where  it  is  clear  that  all  affi- 
davits and  demands  for  deduction  which 
could  have  been  made  would  have  been 
disregarded,  and  that  the  assessments 
had  a  fixed  purpose,  generally  known 
to  all  persons  interested,  that  no  de- 
ductions for  debts  would  be  made  in 
valuation  of  bank  shares  for  taxation. 
It  is  not  essential  to  show  such  a  fraud, 
when  it  is  established  that  there  were 
debts  to  be  deducted  and  the  tax  is  still 
unpaid.  Hills  v.  National  Albany  Exch. 
Bank  (1881)  105  U.  S.  319,  26  L.  Ed. 
1052. 

A  bank  whose  capital  stock  is  assess- 
ed at  full  value,  while  all  other  prop- 
erty is  assessed  at  less  than  half  value, 
may  obtain  relief  in  equity  by  enjoining 
collection  of  the  excess.  Merchants' 
Nat.  Bank  of  Toledo  v.  Cumming  (C. 
C.  1878)  Fed.  Cas.  No.  9.453. 

A  bill  in  equity  will  lie,  where  assess- 
ment of  shares  is  made  under  an  act 
void  for  want  of  power  in  the  assessor, 
upon  complaint  of  a  tiational  bank,  to 
restrain  the  coUection  of  the  amounts 
severally  assessed  upon  the  shares  of 
the  respective  shareholders,  in  order 
to  prevent  a  multiplicity  of  suits.  Na- 
tional Albany  Exch.  Bank  y.  Hills  (O. 
O.  1880)  5  Fed.  2i8. 

In  order  to  prevent  a  multiplicity  of 
suits,  the  collection  of  an  illegal  tax  on 
national  bank  shares  will  be  enjoined 
upon  the  application  of  the  bank,  where 
the  latter  is  required  by  the  statute  un- 
der which  the  assessment  was  made  to 
retain  so  much  of  any  dividend  or  divi- 
dends belonging  to  such  shareholders 
as  shall  be  necessary  to  pay  any  taxes 
assessed  in  pursuance  of  the  act  Al- 
bany City  Nat.  Bonk  v.  Maher  (C.  O. 
1881)  6  Fed.  417. 

The  collection  of  an  illegal  tax  on  na- 
tional bank  shares  will  not  be  enjoined 
upon  the  application  of  a  shareholder, 
upon  the  mere  ground  of  such  illegal- 
ity.    Id. 

Where  national  bank  shares  are  tax- 
ed beyond  the  limit  established  by  con- 
gress, an  injunction  will  be  grranted  only 
as  to  such  excess.  First  Nat  Bank  v. 
Treasurer  of  Lucas  County  (C.  C.  1885) 
25  Fed.  749;  Whitney  Nat.  Bank  v. 
Parker  (C.  C.  1890)  41  Fed.  402. 

An  averment  in  a  bill  to  restrain  the 
collection  of  taxes  assessed  under  a 
statute  against  the  shares  of  a  nation- 
al bank,  that  if  a  certain  "contention  is 
true,  which  is  denied,  then  the  said 
state  law  [specifying  it]  is  null  and 
void,  because  it  operates  as  a  discrim- 
ination against  the  shareholders  of  na- 
tional banks,  in  violation  of  the  express 
terms  of  this  section,  is  suffidentiy  ex- 
plicit to  raise  the  issue  whether  there 
is  in  the  act  any  discrimination  pro- 
hibited by  the  act  of  congress.    Whit- 
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ney  Nat  Bank  t.  Parker  (0.  O.  1890) 
41  Fed.  402. 

Where  a  bank  is  required  by  law  to 
pay  the  taxes  assessed  on  all  its  shares, 
and  reimburse  itself  from  its  share- 
holders, it  may  sue  to  enjoin  collection 
of  taxes  illegally  assessed,  as  it  stands 
in  the  relation  of  a  trustee,  and  such 
suit  wiU  saye  multiplicity  of  actions. 
Id. 

A  bill  to  enjoin  the  collection  of  tax- 
es assessed  against  a  national  bank  and 
against  the  stockholders  on  their 
shares,  on  the  grounds  that  the  taxa- 
tion was  double,  that  the  stockholders 
'  were  not  allowed  to  set  off  debts 
against  the  valuation  of  their  shares, 
and  that  the  board  of  equalization  il- 
legally increased  the  assessment,  rais- 
es the  federal  question  of  the  validity 
of  the  tax,  under  this  section,  prescrib- 
ing the  method  in  which  national  bank 
shares  may  be  taxed.  Sioux  Brails  Nat. 
Bank  v.  Swenson  (G.  G.  1892)  48  Fed. 
621;  Dakota  Nat  Bank  v.  Same,  Id. 
626. 

A  national  bank  may  maintain  a  suit 
in  equity  in  behalf  of  its  shareholders 
to  enjoin  the  collection  of  taxes  on  its 
shares  under  a  law  claimed  to  be  in- 
valid; and,  where  the  validity  of  the 
entire  tax  is  contested,  the  complain- 
ant will  not  be  required  to  pay  any 
part  of  the  tax  as  a  condition  to  the 
granting  of  a  preliminary  injunction. 
First  Nat  Bank  v.  Gity  of  Govington 
<G.  G.  1900)  103  Fed.  523. 

Act  Va.  March  6,  1890,  providing  for 
the  taxation  of  bank  shares,  required 
the  banks  to  pay  the  taxes  levied  there- 
under against  their  stockholders,  and 
provided  that  in  case  a  bank  failed  to 
make  such  payment  within  a  certain 
time,  the  cashier  and  his  sureties 
should  be  liable  therefor,  with  an  added 
penalty,  to  be  recovered  at  suit  of  the 
state.  Act  March  3,  1896,  providing 
for  the  collection  of  delinquent  taxes  on 
bank  shares,  left  it  optional  with  a 
bank  to  pay  such  taxes  levied  against 
its  stockholders,  and  provided  that,  in 
case  it  did  not  elect  to  make  such  pay- 
ment after  notice,  suits  should  be  in- 
stituted for  the  collection  of  the  same 
from  the  stockholders  individually. 
Held,  that  whether  the  later  act  be  re- 
garded as  repealing  the  provision  of 
the  one  under  which  the  taxes  were 
levied,  authorizing  suit  against  the 
cashier,  or  as  merely  providing  a  cumu- 
lative remedy,  a  national  bank  could 
not  maintain  a  suit  to  enjoin  the  offi- 
cers of  the  state  from  proceeding  to 
collect  such  taxes,  upon  an  allegation 
that  the  statute  imposing  the  same  was 
discriminative  and  invalid,  under  the 
laws  of  the  United  States,  as  applied  to 
natibnal  bank  shares,  where  it  was  not 
alleged  that  any  action  was  threatened 
or  contemplated  against  the  bank  itself, 
since,  In  suits  against  the  stockholders 
under  the  later  act  they  had  full  op- 
portunity to  make  any  defense,  and 
neither  they,  nor  the  bank  in  their  be- 
half, had  any  ground  for  injunction. 
People's   Nat.   Bank   of  Lynchburg  t. 


Marye  (G.  G.  1901)  107  Fed.  570,  de- 
cree modified  (1903)  24  Sup.  Gt  68, 
191  U.  S.  272,  48  L.  Ed.  180. 

Where  a  state  statute  provides  for  a 
tax  on  the  stock  of  a  national  bank 
and  requires  the  bank  to  pay  it  the 
bank  is  in  effect  made  a  trustee  and  has 
the  right  to  resort  to  a  court  of  equity 
to  determine  its  duty  for  its  protection 
against  the  state,  on  the  one  hand, 
and  the  stockholders,  on  '  the  other. 
Charleston  Nat  Bank  v.  Melton  (G.  G. 
1909)  171  Fed.  743;  Gitizens'  Nat 
Bank  of  Charleston  v.  Same,  Id.  751. 

25.  — -  Federal  questions.  —  Objec- 
tions to  the  valuation  of  national  bank 
stock  for  taxation,  as  being  in  excess 
of  the  actual  value,  exorbitant  and  un- 
just and  not  in  proportion  to  other  like 
personal  property,  but  grossly  in  excess 
thereof,  and  constituting  unfair  and  un- 
equal taxation,  do  not  raise  any  federal 
question  which  will  sustain  a  writ  of 
error  from  the  federal  Supreme  Gourt 
to  a  state  court  where  no  mention  of 
the  national  bank  act  was  made,  nor 
of  any  right  or  privilege  claimed  under 
it  and  the  provisions  of  the  United 
States  Revised  Statutes  were  not  in- 
voked, by  name  or  otherwise,  and  there 
was  no  assertion  that  the  local  statutes 
under  which  the  assessment  was  made 
were  repugnant  to  the  terms  of  this 
section.  First  Nat  Bank  v.  Gity  Coun- 
cil of  Bstherville  (1910)  30  Sup.  Gt. 
152,  153,  215  U.  S.  341,  54  L.  Ed.  223. 

An  action  to  enforce  a  right  conferred 
by  this  section  is  a  suit  arising  ''under 
the  laws  of  the  United  States,"  within 
the  meaning  of  the  act  of  March  3, 
1875.  Stanley  v.  Board  of  Sup'rs  of 
Albany  Co.  (G.  G.  1881)  6  Fed.  561. 

National  banks  may,  like  other  banks 
and  citizens,  sue  in  the  federal  courts 
whenever  the  subject-matter  of  litiga- 
tion involves  some  element  of  jurisdic- 
(lon.  Thus  a  suit  by  a  national  bank 
against  a  county  treasurer,  to  enjoin 
the  collection  of  an  excessive  tax  upon 
its  personal  property,  alleged  to  be 
made  in  violation  of  the  act  of  congress 
permitting  the  state  to  tax  national 
banks,  presents  a  case  arising  under  a 
law  of  congress,  and  is  maintainable  in 
a  federal  court.  Union  Nat  Bank  v. 
Miller  (G.  G.  1883)   15  Fed.  703. 

A  bill  to  enjoin  the  collection  of  tax- 
es assessed  against  a  national  bank  and 
against  the  stockholders  on  their 
shares,  on  the  grounds  that  the  taxa- 
tion was  double,  that  the  stockholders 
were  not  allowed  to  set  off  debts 
against  the  valuation  of  their  shares, 
and  that  the  board  of  equalization  il- 
legally increased  the  assessment  raises 
the  federal  question  of  the  validity  of 
the  tax,  under  this  section.  Sioux 
Falls  Nat  Bank  v.  Swenson  (G,  G. 
1892)  48  Fed.  621;  Dakota  Nat  Bank 
V.  Same,  Id.  626. 

m 

III.  RESTRICTIONS  AGAINST  DIS- 
CRIMINATION 

26.  Discrimination  In  modes  and  sys- 
tems of  taxatlon.~The  enabling  act  of 
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the  state  of  New  York  of  March  9, 
1865,  imposiDg  a  tax  on  shares  in  na- 
tional banking  associations,  held  not  to 
conform  to  the  limitations  prescribed 
by  this  section.  Van  Allen  v.  Assessors 
(1866)  3  WaU.  673,  581,  18  L.  Ed.  229. 

The  fact  that  under  the  act  of  con- 
gress the  capital  of  national  banks  can 
be  taxed  by  the  states  in  no  other  way 
than  by  an  assessment  upon  the  shares 
of  that  capital  held  by  individuals  does 
not  render  unconstitutional  the  Iowa 
statute  which  taxes  savings  banks  in 
that  state  on  the  amount  of  their  paid- 
up  capital,  and  does  not  tax  the  shares 
of  those  banks  held  by  individual  share- 
holders; the  same  rate  per  cent  being 
assessed  upon  the  capital  of  the  sav- 
ings banks  as  upon  the  shares  of  the 
national  banks,  and  it  not  appearing 
that  the  tax  upon  the  former  is  not  as 
great  as  that  upon  the  latter.  Daven- 
port Nat  Bank  v.  Davenport  Board  of 
Equalization  (1887)  8  Sup.  Ct  73,  123 
U.  S.  83,  31  L.  Ed.  94. 

No  discrimination  against  national 
banks,  in  violation  of  this  section,  is 
made  by  the  system  of  taxation  pre- 
vailing in  New  York  in  respect  to  trust 
companies,  since  it  must  be  presumed 
that  if  such  companies  are  using  their 
funds  in  a  strictly  banking  business,  un- 
der an  assumption  of  powers  not  in 
fact  conferred  by  law,  the  state  will 
take  proper  steps  to  keep  them  within 
the  statutory  limits,  and  a  neglect  for 
a  limited  time  to  do  so  cannot  be  con- 
sidered as  an  assent  by  the  state  to 
such  an  improper  assumption  of  pow- 
er. Jenkins  v.  Neflf  (1902)  22  Sup.  Ct 
906,  186  U.  S.  230,  46  L.  Ed.  1140,  af - 
firming  judgment  (1900)  67  N.  E.  408, 
163  N.  Y.  320. 

The  retroactive  feature  of  a  state 
statute  making  it  the  duty  of  certain 
officers  of  each  national  bank  to  list 
its  stock  for  taxation,  and  requiring  the 
bank  to  pay  the  tax  and  the  penalty 
for  delinquency  subject  to  a  deduction 
because  of  taxes  paid  by  the  bank  un- 
der other  statutes,  does  not  discrim- 
inate against  the  bank,'  contrary  to  this 
section,  as  applied  to  the  shares  of 
resident  stockholders,  where  such  stat- 
ute is  construed  with  the  state  court  as 
not  imposing  any  new  liability  upon  do- 
mestic shareholders  or  the  bank,  but 
is  simply  providing  another  method  for 
assessment  of  stock  which  escaped  tax- 
ation by  not  being  listed.  Citizens' 
Nat  Bank  v.  Kentucky,  Use  of  Boyle 
County  (1909)  30  Sup.  Ct  632,  633, 
217  U.  S.  443,  64  L.  Ed.  832. 

An  agreement  between  a  national 
bank  and  the  state,  by  which  the  for- 
mer agrees  to  pay  upon  the  basis  of 
average  deposits,  the  tax  imposed  un- 
der P.  S.  Vt  c.  87,  upon  interest-bear- 
ing deposits,  and  thereby  relieve  its  de- 
positors from  the  necessity  of  making 
any  returns,  is  not  ultra  vires  of  the 
bank  because  the  average  amount  upon 
which  the  bank  agrees  to  pay  may  not 
precisely  correspond  to  the  amount 
upon   which   the   depositors   would   be 

(11990) 


taxed,  or  because  the  agreement  does 
not  contemplate  a  charge  against  the 
depositors'  accounts  of  the  amounts 
paid  by  the  bank.  Clement  Nat  Bank 
V.  Vermont  (1913)  34  Sup.  Ct  31,  231 
U.  S.  120,  68  L.  Ed.  147. 

An  owner  of  national  bank  shares 
seeking  to  overthrow  a  state  taxation 
system  on  the  ground  that  it  dLscrim- 
inates  against  holders  of  such  shares, 
contrary  to  this  section,  assumes  the 
burden  of  proving  such  discrimination. 
New  York  ex  reL  Amoskeag  Sav.  Bank 
▼.  Purdy  (1913)  34  Sup.  Ct  114,  231 
U.  S.  373,  58  L.  Ed.  274.     . 

The  taxing  scheme  of  Laws  N.  Y. 
1909,  c.  62,  cannot  be  said  to  contra- 
vene this  section  merely  because  in  in- 
dividual cases  it  may  result  that  an 
owner  of  shares  of  national  bank  stock, 
who  is  indebted,  may  sustain  a  heavier 
tax  than  another  likewise  indebted,  who 
has  invested  his  money  otherwise.    Id. 

The  fact  that  bonds  and  evidences  of 
debt  of  public  or  private  corporations, 
and  shares  of  stock  in  foreign  corpo- 
rations, owned  by  residents  of  liary- 
land,  cannot  be  taxed  for  county  or  city 
purposes,  under  Code  Pub.  Gen.  Laws 
Md.  art  81,  §  201  (Laws  1896,  c.  143), 
at  a  higher  rate  than  30  cents  on  each 
$100  of  valuation,  does  not  render  the 
taxation  of  national  bank  shares  for 
dty  purposes  at  a  higher  rate  illegal; 
the  capital  of  all  domestic  banking  and 
other  corporations  being  subject  to  tax- 
ation at  the  same  rate,  and  it  not  ap- 
pearing that  the  statute,  in  its  prac- 
tical operation,  resulted  in  relieving  the 
capital  of  private  banking  firms  from 
equal  taxation.  National  Bank  of  Bal- 
timore ▼.  dty  of  Baltimore  a900)  100 
Fed.  24,  40  C.  C.  A.  264,  affirming  (C. 
C.  1899)  92  Fed.  239. 

The  New  York  court  of  appeals  hav- 
ing determined  in  People  v.  Dolan 
(1867)  36  N.  Y.  59,  that  the  New  York 
act  of  1866  established  a  system  of  tax- 
ation for  bank  shares  "peculiar  to  it- 
self and  independent  of  the  general  sys- 
tem of  taxation  in  existence  in  the 
state,"  and  that  "the  act  was  intended 
as  a  substitute  for  the  then  existing 
mode  of  assessing  and  taxing  that  por- 
tion of  the  property  of  the  state  in  the 
capital  of  such  moneyed  corporations," 
held,  that  an  assessment  of  the  shares 
of  a  national  banking  association,  made 
under  such  act,  was  void  for  want  of 
power  in  the  assessors  to  make  -such 
assessment.  National  Albany  Exch. 
Bank  v.  Hills  (C.  C.  1880)  5  Fed.  248. 

It  is  not  sufficient  to  invalidate  the 
taxation  of  national  bank  shares  to 
show  that,  in  the  case  of  a  single  state 
bauk,  the  shares  of  which  are  subject 
to  a  like  taxation,  the  assessors,  either 
by  mistake  or  intention,  have  shown 
favor.  The  system  of  assessment  of 
bank  shares,  owing  to  the  fact  that 
the  shares  of  different  banks  are  differ- 
ently rated,  must  necessarily  be  imper- 
fect, and  the  law  does  not  require  ab- 
solute accuracy.  It  was  the  intention 
of  congress  to  prevent  the  state  by  hos- 
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tile  legislation,  and  the  taxing  officers 
by  a  hostile  role,  from  discriminating 
against  national  banks,  to  place  all 
bank  shares,  state  and  national,  on  a 
common  leveL  Where  the  sharehold- 
ers have  the  same  rights  as  other  in- 
dividuals taxed  for  moneyed  capital, 
they  should  look  to  the  statutes  of  the 
state  for  relief.  Stanley  y.  Board  of 
Sup'rs  of  Albany  County  (G.  O.  1888) 
15  Fed.  483.     . 

Where  it  appears  that  the  shares  in 
a  national  bank  have  been  assessed  at 
their  commercial  yalue,  estimated  by 
their  relation  to  the  whole  of  the 
bank's  moneyed  capital,  while  several 
hundred  thousand  dollars  of  moneyed 
capital  in  the  hands  of  individuals  has 
escaped  assessment  altogether,  by  rea- 
son of  the  gross  negligence  or  willful 
omission  of  the  assessor,  the  bank  thus 
assessed  is  entitled  to  have  the  entire 
assessment  annulled.  First  Nat  Bank 
V.  lindsay  (C.  0.  1891)  45  Fed.  619. 

Ky.  St  §  4077,  provided  for  the  tax- 
ation of  the  franchises  of  all  corpora- 
tions for  state  and  local  purposes.  As 
applied  to  national  banks,  such  statute 
was  held  invalid  by  the  supreme  court 
of  the  United  States,  as  in  violation  of 
this  section.  By  act  of  March  21,  1900, 
it  was  provided  that  shares  of  stock  of 
national  banks  should  be  assessed  and 
taxes  collected  thereon  in  the  same 
manner  as  real  estate,  and  (section  3) 
that  such  banks  which  had  not  paid 
franchise  taxes  under  the  prior  law 
should  be  assessed  on  their  stock  there- 
under for  the  years  subsequent  to  1892. 
Held,  that  such  retroactive  provision 
could  not  be  upheld  as  a  curative  stat- 
ute, the  prior  law  being  void  as  to  na- 
tional banks,  and  that  it  was  itself  in- 
valid, as  in  violation  of  this  section,  be- 
ing applicable  to  national  banks  alone, 
without  any  provision  for  the  retroac- 
tive taxation  of  other  moneyed  capital 
in  the  hands  of  individual  citizens,  and 
it  being  very  improbable  that  the  tax 
thereby  imposed  was  the  equivalent  of 
the  franchise  tax  required  to  be  paid 
by  other  corporations.  First  Nat 
Bank  v.  City  of  Covington  (C.  C.  1900) 
103  Fed.  523. 

The  provision  of  the  revenue  law 
(Code  Ala.  §  358,  subd.  2),  which  ex- 
empts from  taxation  money  invested 
in  state  bonds,  is  sanctioned  by  im- 
memorial custom  of  good  faith  and  pub- 
lic honestly  a  violation  of  which  is  not 
to  be  presumed  to  have  been  intended 
by  congress,  and  is  not  an  unfriendly 
discrimination  against  capital  invest- 
ed in  national  banks ;  but  the  provisions 
(section  362,  subds.  8,  10)  which  au- 
thorize the  taxpayer  to  deduct  his  in- 
debtedness from  the  amount  of  "money 
loaned*'  and  "solvent  credits,"  taxing 
only  the  excess,  and  exempting  from 
taxation  such  portion  of  the  "capital 
stock  of  incorporated  companies  cre- 
ated under  any  law  of  the  state  as  may 
be  Invested  in  property,  and  taxed  oth- 
erwise as  property,'*  and  limiting  mu- 
nicipal taxation  upon  such  corporations 


upon  moneyed  capital,  discriminate  un- 
favorably against  shareholders  in  na- 
tional banks,  and  are  to  that  extent 
violative  of  the  act  of  congress,  and 
therefore,  prior  to  Act  Ala.  Dec.  8, 
1880,  providing  for  the  taxation  of 
shares  of  stockholders  in  national 
banks,  there  was  no  statute  in  force 
under  which  a  valid  assessment  of  tax- 
es could  be  made  upon  such  shares. 
Pollard  V.  State  (1880)  65  Ala.  62& 

Act  Ala.  Dec  8,  1880,  providing  for 
a  tax  on  each  share  of  every  national 
bank,  to  be  paid  by  the  bank  at  "the 
same  rate  of  taxation  as  is  levied  on 
other  moneyed  capital,"  money  loaned 
and  solvent  credits  being  elsewhere  tax- 
ed only  after  deduction  of  debts,  is 
within  the  authority  of  this  section. 
Maguire  v.  MobUe  (1882)  71  Ala.  401. 

Evidence  of  the  failure  of  the  state 
to  tax  shares  of  stock  in  a  building 
and  loan  association  is  immaterial  in 
determining  the  validity  of  a  state  tax 
on  shares  of  stock  in  a  national  bank 
levied  under  Act  Ariz.  April  13,  1893, 
which  following  this  section,  provides 
that  state  taxation  of  such  shares  shall 
not  be  "at  a  greater  rate  than  is  as- 
sessed upon  any  other  moneyed  capi- 
tal in  the  hands  of  individual  citizens"; 
since  the  limitation  applies  solely  to  in- 
dividuals, associations,  or  corporations 
whose  business  is  similar  to  or  parallel 
with  that  of  a  national  bank  in  making 
profit  by  the  use  of  moneyed  capital  as 
money.  Consolidated  Nat.  Bank  v. 
Pima  County  (1897)  48  P.  291,  5  Ariz. 
142. 

Kirby's  Dig.  Ark.  §|  6902,  691^-6924, 
requiring  every  bank  to  annually  deliv- 
er to  the  assessor  a  statement  of  the 
amount  of  capital,  undivided  profits, 
value  of  moneys,  credits,  etc.,  the 
amount  loaned  to  or  deposited  with  the 
bank,  and  providing  that  the  shares  in 
banks  taxable  by  law  shall  be  listed  by 
the  officers  thereof  showing  the  names 
of  the  persons  owning  the  same,^  and 
that  the  taxes  assessed  on  the  stiares 
of  stock  thus  listed  shall  be  paid  by  the 
bank,  etc.,  provide  for  the  taxation  of 
the  shares  of  national  bank  stock,  and 
not  the  capital  stock  of  the  bank  itself, 
and  the  requirement  of  a  schedule  set- 
ting forth  the  enumerated  things  is 
merely  intended  as  a  method  of  arriv- 
ing at  the  valuation  of  the  shares,  so 
that  the  statute  meets  the  requirement 
of  this  section.  First  Nat  Bank  v. 
Board  of  Equalization  of  Independence 
County  (1909)  122  S.  W.  988,  92  Ark. 

335. 

The  fact  that  under  the  laws  of  Cal- 
ifornia shares  of  stock  in  state  banks 
and  other  state  moneyed  corporations 
are  not  permitted  to  be  assessed  and 
taxed  is  not  sufficient  to  show  that  Pol. 
Code  Cal.  §§  3609,  3610,  providing  for 
the  taxation  of  shares  in  national  banks 
constitutes  an  invalid  discrimination 
against  national  banks,  where  a  differ- 
ent method  has  been  adopted  by  the 
state  for  the  assessment  and  taxation 
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tal  engaged  in  the  operation  of  banking. 
Palmer  v.  McMahon  (1890)  10  Sup.  Gt. 
324,  133  U.  S.  660,  33  L.  Ed.  772. 

The  provision  in  this  section  that  the 
taxation  shall  not  be  at  a  greater  rate 
than  is  assessed  on  other  moneyed  cap- 
ital in  the  hands  of  individual  citizens 
held  not  violated  by  Rev.  St  Mont.  div. 
5,  c.  53,  §  1003,  providing  that,  when 
the  entire  capital  stock  of  any  incor- 
porated company  shall  be  invested  in 
assessable  property  in  the  territory, 
such  stock  shall  ^ot  be  taxed,  as  the 
restriction  imposed  refers  to  other 
"moneyed  capital''  nsed  in  making  a 
profit  on  money  by  the  use  of  the  mon- 
eyed capital  as  money,  and  not  to  capi- 
tal invested  in  mining,  manufacturing, 
or  transportation.  Talbott  v.  Board  of 
Com'rs  of  Silver  Bow  County  (1891)  11 
Sup.  Ct  594.  587,  139  U.  S.  438,  35  K 
Ed.  210. 

This  section  refers  only  to  moneyed 
capital  which  comes  into  competition 
with  the  business  of  national  banks; 
and  the  exemption  of  the  stocks  and 
bonds  of  insurance,  wharf,  and  gas  com- 
panies, or  other  noncompeting  capital 
or  credits,  is  not  an  unlawful  discrim- 
ination against  national  banks  whose 
stock  iff  taxed.  First  Nat.  Bank  v. 
County  of  Chehalis  (1897)  17  Sup.  Ct 
629,  637,  166  U.  S.  440,  41  L.  Ed.  1069. 

The  term  "moneyed  capital*'  is  used 
in  a  restricted  sense  in  this  section,  and 
what  constitutes  moneyed  capital,  with- 
in the  meaning  of  this  section,  is  to  be 
determined  by  the  nature  of  the  busi- 
ness in  which  it  is  employed,  the  pur- 
pose of  the  statute  being  to  prevent 
discrimination  against  national  banks 
as  such.  Where  capital  is  not  so  em- 
ployed as  to  come  into  competition  with 
the  business  of  national  banks,  although 
in  a  general  sense  it  is  moneyed  capital, 
it  is  within  the  discretion  of  the  state 
to  tax  it  at  a  different  rate  from  bank- 
ing capital.  National  Bank  of  Balti- 
more V.  City  of  Baltimore  (1900)  100 
Fed.  24,  40  C.  C.  A.  254. 

"Other  moneyed  capital"  refers  to 
other  taxable  moneyed  capital,  and  the 
valuation  of  shares  in  national  banks 
for  taxation  is  not,  within  the  meaning 
of  that  section,  at  a  greater  rate  than 
the  assessment  of  other  moneyed  cap- 
ital, unless  such  other  moneyed  capital 
be  subject  or  liable  to  taxation.  Ex- 
change Nat.  Bank  v.  Miller  (C.  C. 
1884)  19  Fed.  372. 

The  act  of  congress  which  protects 
national  banks  from  injurious  discrim- 
inations does  not  limit  the  standard  of 
comparison  to  the  "moneyed  capital" 
invested  in  the  "incorporated  banks" 
of  a  state,  but  extends  to  all  "moneyed 
capital  in  the  hands  of  individual  citi- 
zens of  the  state."  To  equalize  the 
shares  of  national  banks  as  to  a  part 
only  of  that  moneyed  capital  is  not  to 
equalize  them  as  to  the  whole,  whidi 
is  necessary  to  comply  with  the  stat- 
ute. First  Nat.  Bank  v.  Treasurer  of 
Lucas  County    (O.  a  1885)   25  Fed. 
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749,  appeal  dismissed  Treasurer  of  Lu- 
cas County  y.  First  Nat  Bank  (1888) 
9  Sup.  Ct  804,  131  U.  &  450,  33  L. 
Ed.  201. 

The  term  "moneyed  capital"  means 
money  employed  in  a  basineas  whose 
object  is  to  make  profit  by  investing  in 
securities  by  way  of  loan,  discount,  or 
otherwise,  which  from  time  to  time  are 
reduced  again  to  money,  and  reinvest- 
ed. Mercantile  Nat  Bank  v.  Shields 
(C.  C.  1894)  59  Fed.  952.  It  evidently 
meant  either  money  itself  or  negotiaUe 
securities  readily  convertible  into  mon- 
ey and  having  a  quotable  market  value, 
as  distinguished  from  ordinary  prop- 
erty. Mercantile  Nat  Bank  v.  City  of 
New  York  (C.  O.  1886)  28  Fed.  776 
(decree  affirmed  [1887]  7  Sup.  Ct  826, 
121  U.  S.  138,  80  L.  Ed.  895);  First 
Nat  Bank  v.  Richmond  (C.  C.  1889) 
39  Fed.  309,  310  (appeal  dismissed 
[1892]  13  S.  Ct  1044,  149  U.  S.  769, 
87  L.  Ed.  959).  It  means  capital  em- 
ployed in  a  business  in  which  the  stocE 
in  trade  from  which  profits  are  expect- 
ed to  accrue  is  money,  including  in 
that  term  absolute  money,  legal  sub- 
stitutes for  money,  and  commercial 
representatives  of  money.  First  Nat 
Bank  v.  Turner  (1900)  57  N.  B.  110, 
154  Ind.  456.  It  signifies  capital  em- 
ployed in  the  operation  of  banking,  and 
otherwise  used  as  money  as  a  source 
of  profit  Ankeny  v.  Blakley  (1903) 
74  P.  485,  44  Or.  7&  It  was  nsed  in 
contradistinction  to  capital  invested  in 
stocks,  etc,  and  meant  that  put  into 
mere  private  or  individual  securities, 
and  a  state  could  levy  no  tax  on  na- 
tional bank  stock  greater  than  that  lev- 
ied on  mortgages,  etc.  Commonwealth 
▼.  Girard  Bank  (Pa.  1870)  1  Leg.  Gaz. 
46.  But  it  refers  only  to  capital  com- 
ing into  competition  with  the  business 
of  national  banks,  so  that  exemptions 
from  taxation,  however  large,  such  as 
deposits  in  failing  banks  of  money  be- 
longing to  charitable  institutions,  which 
are  exempted  for  reasons  of  puUie 
policy,  are  not  forbidden  by  the  stat- 
ute. First  Nat  Bank  v.  Chapman 
(1899)  19  Sup.  Ct  407,  409, 173  U.  8. 
205,  43  L.  Ed.  669.  And  does  not  in- 
clude capital  which  does  not  come  in 
competition  with  the  business  of  na- 
tional banks.  Commercial  Nat  Bank 
v.  Chambers  (1901)  21  Sup.  Ct  863, 
182  U.  S.  556,  45  L.  Ed.  1227,  affirm- 
ing judgment  (1900)  61  P.  560,  21 
Utah,  324,  56  L.  IL  A.  846. 

Under  the  restriction  contained  in 
this  section,  shares  are  not  taxable  un- 
der the  statute  for  the  taxation  of  per- 
sonal property  generally;  the  owner 
of  "other  moneyed  capital"  invested  in 
credits,  whether  by  a  corporation  in 
which  he  is  a  stockholder,  and  which  is 
assessed  under  PoL  Code  Cal.  S  3608, 
or  by  himself  individually,  being  enti- 
tled by  Id.  §  3629,  to  a  deduction  from 
his  assessment  for  debts  due  to  bona 
fide  residents  of  the  state,  while  the 
owner  of  bank  stocky  which  is  prop- 
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erty,  and  not  a  credit,  cannot  obtain 
such  deduction.  McHenry  y.  Downer 
(1897)  47  P.  779,  116  CaL  20.  46  L.  R. 
A.  737. 

The  "moneyed  capital"  referred  to  is 
money  invested  in  other  banking  insti- 
tutions, and  therefore,  if  the  shares  or 
personalty  of  other  banks  are  taxed  at 
their  full  value  in  addition  to  taxation 
on  the  real  estate  of  such  banks,  the 
shares  of  national  banks  may  also  be 
taxed  in  the  same  manner.  Illinois 
Nat  Bank  y.  Einsella  (1903)  66  N.  B. 
338,  201  lU.  31. 

This  section  permits  the  taxation  of 
national  bank  shares,  provided  no  dis- 
crimination is  made  against  them  in 
favor  of  stock  of  other  banks  in  com- 
petition with  national  banks;  the  terms 
''other  moneyed  capital'*  being  defined 
as  capital  in  corporations  carrying  on 
the  business  of  banking  as  defined  by 
law  and  custom,  and  which  is  employed 
in  competition  with  the  business  of  na- 
tional banks.  Des  Moines  Nat  Bank 
y.  City  of  Des  Moines  (Iowa,  1911) 
138  N.  W.  767. 

Whether,  under  P.  L.  N.  J.  1866,  p. 
1078,  i  16,  providing  for  the  taxation 
of  national  bank  stock,  that  stock  is 
assessed  at  a  greater  rate  than  other 
moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  state,  in  viola- 
tion of  tills  section,  is  a  question  of 
fact,  to  be  decided  in  each  case  by  the 
evidence  respecting  the  taxes  assessed 
in  the  particular  district  wherein  the 
stock  is  taxed;  and,  in  all  cases  where 
discrimination  Against  national  bank 
stock  appears,  our  laws  afford  ample 
remedy,  by  application  to  the  commis- 
sioners of  appeal  and  the  state  board 
of  taxation,  and  by  certiorari  to  this 
court  Mechanics'  Nat  Bank  v.  Baker 
(1900)  46  A.  686,  66  N.  J.  Law,  113, 
afSrmed  (1901)  48  A.  682,  66  N.  J. 
Law,  649. 

National  banks  are  not  protected 
against  discriminatory  taxation  in  fa- 
yor  of  other  "moneyed  capital"  by  this 
section,  unless  such  capital  is  employed 
in  a  business  competitive  with  that  of 
such  bank.  First  Nat  Bank  of  Raton 
y.  McBride  (N.  M.  1916)  149  P.  353. 

The  term,  "moneyed  capital  in  the 
hands  of  individual  citizens  of  such 
state,"  and  similar  language  in  Rev.  St 
Tex.  art.  6080,  providing  that  "nothing 
herein  shall  be  so  construed  as  to  tax 
national  or  state  banks  or  the  share- 
holders thereof  at  a  greater  rate  than 
is  assessed  against  other  moneyed  cap- 
ital in  the  hands  of  individuals,"  refer 
to  capital  owned  by  natural  persons, 
and  not  to  capital  belonging  to  corpo- 
rations. Primm  y.  Fort  (1900)  67  S. 
W.  972,  28  Tex.  Ciy.  App.  606,  deny- 
ing rehearing  (1900)  67  S.  W.  86,  28 
Tex.  Civ.  App.  606. 

The  words  "other  moneyed  capital," 
as  used  In  this  section,  does  not  mean 
all  capital,  the  value  of  which  is  meas- 
ured in  terms  of  money,  nor  all  forms 
of  investment  in  which  the  Interest  of 


the  owner  is  expressed  in  money,  nor 
shares  of  stock  represented  by  certifi- 
cates showing  that  the  owner  is  enti- 
tled to  an  interest  expressed  in  money 
value  in  the  entire  property  of  the  cor- 
poration, nor  real  or  personal  property, 
such  as  ordinary  chattels  or  commodi- 
ties, nor  investments  in  manufacturing 
and  industrial  enterprises;  but  does 
include  shares  of  stock  or  other  inter- 
est owned  by  individuals  in  enterprises 
in  which  the  capital  employed  in  carry- 
ing on  the  business  is  money,  and  the 
object  of  the  business  is  the  making  of 
a  profit  by  the  use  of  money.  First 
Nat  Bank  y.  Ghristensen  (Utah,  1911) 
118  P.  778. 

In  an  action  by  a  national  bank,  bas- 
ed on  this  section,  an  allegation  that 
"all  the  moneyed  capital  owned  by  res- 
ident individual  citizens,  and  invested 
in  interest-bearing  loans,  discounts, 
and  securities,  except  that  owned  by 
and  invested  in  incorporated  banks,"  is 
unassessed  capital,  etc,  does  not  set 
forth  with  sufficient  particularity  that 
there  are  left  unassessed  classes  of 
moneyed  capital  which  come  into  com- 
petition with  national  banks.  Wash- 
ington Nat  Bank  v.  King  County 
(1894)  9  Wash.  607,  38  Pac.  219. 

30.  Discrimination  In  valuation.— The 
yaluation  of  national  bank  shares  at  a 
higher  percentage  than  other  moneyed 
capital  is  a  violation  of  this  section. 
Pelton  v.  Commercial  Nat.  Bank 
(1879)  101  U.  S.  143,  144,  26  L.  Ed. 
901. 

Where  a  county  assessor  assessed 
the  stock  of  all  the  banks  in  the  coun- 
ty at  the  par  value,  and  the  actual 
value  of  the  shares  of  a  national  bank 
was  from  26  to  30  per  cent  above  par, 
while  the  actual  value  of  the  shares  of 
all  the  banks  in  the  county  with  one 
exception  were  above  par,  varylug  from 
10  to  over  100  per  cent,  the  assess- 
ment came  as  near  as  practicable  to 
securing  between  state  and  national 
banks  equality  and  uniformity  of  tax- 
ation, and  was  valid.  Williams  v.  Al- 
bany County  (1887)  7  Sup.  Ct  1244, 
1256,  122  U.  S.  164,  30  L.  Ed.  1088. 

An  order  of  a  state  board  for  the 
equalization  of  property  for  taxation, 
which  increases  the  assessment  of 
shares  of  a  national  bank  above  that 
of  other  property  in  the  county,  is 
within  the  prohibition  of  this  section. 
Whitbeck  v.  Mercantile  Nat  Bank 
(1888)  8  Sup.  Ct  1121, 1122,  127  U.  S. 
193,  82  Lu  Ed.  11& 

A  discrimination  against  national 
banks  and  in  favor  of  state  banks  and 
other  moneyed  corporations  results 
from  the  taxation  of  shares  of  stock 
of  national  banks,  under  PoL  Code  CaL 
i§  3608-3610,  at  their  market  value, 
while  the  construction  given  by  the 
highest  state  court  to  the  provisions 
for  the  taxation  of  the  property  of 
state  banks  and  other  moneyed  corpo- 
rations   does    not    require,    although 
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property  is  defined  by  GonBt.  Gal.  art 
13|  I  1,  as  including  franchises,  that 
the  assessing  officers  shall  include  in 
the  assessment  all  the  intangible  ele- 
ments of  value  which  form  part  of  the 
market  and  selling  value  of  shares  of 
stock.  San  E^rancisco  Nat.  Bank  v. 
Dodge  (1905)  25  Sup.  Ct.  384,  386, 
197  U.  S.  70,  49  L.  Ed.  669. 

InequaUties  in  the  valuation  of 
shares  of  national  bank  stock,  under 
constitution  and  laws  of  a  state  requir- 
ing that  all  property  shall  be  taxed 
upon  its  value  by  a  uniform  rule,  afford 
no  ground  for  relief  unless  it  be  shown 
that  there  was  an  intentional  discrim- 
ination. Exchange  Nat.  Bank  ▼.  MiUer 
(C.  C.  1884)  19  Fed.  372. 

It  is  no  less  an  unlawful  discrimina- 
tion that  the  national  bank  shares  are 
in  fact  assessed  below  "their  true 
value  in  money."  First  ^Nat.  Bank  v. 
Treasurer  of  Lucas  County  (C.  O. 
1885)  25  Fed.  749,  appeal  dismissed 
Treasurer  of  Lucas  County  v.  First 
Nat.  Bank  (1888)  9  Sup.  Ct.  804,  131 
U.  S.  450,  33  L.  Ed.  201. 

This  section  prohibits  an  adverse 
discrimination  by  a  local  government  ui 
the  valuation  of  national  bank  stock 
for  assessment,  as  compared  with  the 
assessment  by  the  same  government 
for  the  same  year  of  other  moneyed 
capital  invested  so  as  to  make  a  profit 
from  the  use  thereof  as  money.  Puget 
Sound  Nat.  Bank  v.  King  County  (O. 
C.  1893)  57  Fed.  433. 

PoL  Code  Gal.  §  3640,  estabUshing 
a  mode  for  assessing  corporations,  in- 
cluding national  banks,  enacted  that  a 
corporation  owning  or  possessing 
shares  of  the  capital  stock  of  another 
company  shall  be  assessed  therefor, 
and  that,  if  a  corporation  has  its  prin- 
cipal place  of  business  in  the  state,  the 
assessable  value  o,f  each  share  of  its 
stock  shall  be  ascertained  by  taking 
from  the  market  value  of  its  entire 
capital  stock  the  value  of  all  proper- 
ty assessed  to  it,  dividing  the  remain- 
der by  the  entire  known  shares  into 
v/hich  its  capital  stock  is  divided,  and 
that  the  holder  of  capital  stock  whose 
principal  place  of  busiuess  is  not  in  the 
state  must  be  individually  assessed  for 
such  stock.  Held,  that  these  provisions, 
so  far  as  applied  to  national  banks,  vio- 
lated this  section.  Miller  v.  Heilborn 
(1881)  58  Cal.  138. 

Const  1879,  art.  13,  §  1,  required 
taxation  of  all  nonexempt  property  in 
proportion  to  value  and  defined  ''prop- 
erty" to  include  moneys,  credits,  bonds, 
stocks,  dues,  franchises,  and  all  other 
matters  or  things,  capable  of  private 
ownership.  PoL  Code  Gal.  §  3607,  pro- 
vided that  all  property  not  exempt  must 
be  taxed,  except  that  nothing  therein 
contained  should  be  construed  to  au- 
thorize double  taxation,  and  section 
8608  declared  that  shares  of  stock  in 
corporations  possessed  no  intrinsic 
value  over  the  actual  value  of  the  prop- 
erty of  the  corporation,  and  that  all 
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such  property  should  be  assessed  and 
taxed,  but  that  no  assessment  should 
be  made  of  shares  of  stock,  nor  should 
any  holder  thereof  be  taxed  thereon. 
The  section  was  subsequently  amended 
to  exclude  national  bank  shares.  Held, 
that  SLQce,  under  such  provisions,  all 
the  elements  of  value  contained  in 
corporate  stock  were  subject  to  taxa- 
tion to  the  corporation,  sections  3609, 
3610,  providing  for  the  taxation  of 
stock  in  national  banks,  did  not  consti- 
tute a  discrimination  against  the  lat- 
ter, prohibited  by  this  section.  Crocker 
V.  Scott  (1906)  87  P.  102,  149  CaL  575. 

Hurd's  Rev.  St  HI.  1899,  p.  1393,  | 
1,  provides  that  there  shall  be  taxed 
(first)  "all  real  and  personal  property" 
in  the  state  except  as  otherwise  ex- 
empted; (third)  the  stock  of  banks 
and  banking  companies.  Pages  1400t 
1401,  §§  35-39,  provide  a  method 
whereby  the  stockholders  in  every  bank 
in  the  state,  whether  organised  under 
state  or  national  law,  shall  be  assess- 
ed and  taxed  on  the  value  of  such 
bank  stock.  Page  1399,  §  30,  provides 
that  "every  bank  (other  than  national 
banks),  banker,  brokec  or  stock  job- 
ber" shall  list  with  the  assessor  all 
the  property,  "except  real  estate  which 
shall  be  listed  and  assessed  as  other 
real  estate  is  listed  and  assessed  under 
this  act,"  in  a  manner  prescribed,  so 
as  to  obtain  a  statement  of  the  net  per- 
sonal property  of  the  bank.  Held,  that 
the  stock  or  personalty  of  every  state 
or  private  bank  was  to  be  assessed  at 
its  full  value,  in  addition  to  the  taxa- 
tion on  real  estate,  and  therefore  there 
was  no  discrimination  against  national 
banks  or  their  shareholders,  simi- 
larly taxed.  Illinois  Nat  Bank  v.  Kin- 
sella  (1903)  66  N.  E.  338,  201  HI.  31. 

The  owner  of  bank  stock  is  not  dis- 
criminated against  by  section  30  of 
the  revenue  act,  which  taxes  unincor- 
porated state  banks  on  a  valuation 
based  on  the  difference  between  their 
assets  and  liabilities.  Bressler  v. 
Wayne  County  (1891)  32  Neb.  834,  49 
N.  W.  787,  13  L.  R.  A.  614. 

An  assessment  of  the  shares  of  a  na- 
tional bank  at  their  fair  value  in  mon- 
ey, after  deducting  the  proportionate 
part  of  the  value  of  the  bank's  realty, 
is  not  in  conflict  with  this  section,  since 
there  is  no  unjust  discrimination  as  be- 
tween an  individual  shareholder  of  a 
bank,  who  is  taxed  on  his  shares  as  on 
other  personal  property,  and  the  in- 
dividual citizen,  who  is  taxed  on  his 
personal  property.  Pacific  Nat  Bank 
V.  Pierce  County  (1899)  66  P.  936,  20 
Wash.  675. 

31.  Disorfmlnation  In  allowing  deduo- 
ttons.— A  state  statute  refusing  to  a 
stockholder  the  same  deduction  for 
debts,  from  the  valuation  of  his  shares, 
as  is  allowed  to  those  having  moneyed 
capital  otherwise  invested,  held  to  vio- 
late this  section.     New  York  ex  reL 
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WiUiams  ▼.  Weayer  (1879)  100  U.  S. 
639,  542,  25  L.  Ed.  705. 

A  state  statute,  authorizing  the  taxa- 
tion of  national  bank  stockholders  in 
the  value  of  their  shares,  conflicts  with 
this  section  so  far  as  it  does  not  per- 
mit the  deduction  of  the  stockholder's 
debts  from  the  assessed  value  of  the 
stock,  where  the  owner  of  all  other  per- 
sonal property  is  allowed  that  privilege. 
This  does  not  render  the  statute  void, 
for  the  stockholder  may  have  no  debts, 
and  if  he  has  debts  the  assessment 
is  voidable,  and  the  taxing  ofEicer  acts 
without  authority  only  after  notice  that 
he  has  debts  which  should  be  deduct- 
ed. Albany  County  v.  Stanley  (1881) 
105  U.  S.  305,  308,  26  L.  Ed.  1044. 

A  state  statute  taxing  national  bank 
shares  without  permitting  the  share- 
holder to  deduct  from  their  assessed 
value  the  amount  of  his  bona  fide  in- 
debtedness, as  in  the  case  of  other  in- 
vestments, is  a  discrimination  forbid- 
den by  this  section,  and  a  perpetual 
injunction  should  be  granted  as  to 
those  shareholders  who  proved  that  at 
the  time  of  the  assessment  they  owed 
debts  which  should  rightfully  have  been 
deducted.  Evansville  Nat  Bank  ▼. 
Britton  (1881)  105  U.  S.  322,  324,  26 
L.  Ed.  1053. 

Where  a  state  law  requires  assessors 
to  assess  to  each  taxpayer  his  real  es- 
tate at  its  value,  and  his  personal  es- 
tate at  its  full  value,  after  deducting 
debts  owed  by  him,  and  providing  that 
if,  before  the  completion  of  the  assess- 
ment, he  makes  affidavit  ''that  the 
value  of  the  personal  estate  owned 
by  him,  after  deducting  his  just 
debts  and  his  property  invested  in 
the  stock  of  any  corporation  liable 
to  be  taxed  therefor,  does  not  exceed 
a  certain  sum,  to  be  specified  in  the  af- 
fidavit, it  shall  be  the  duty  of  the  board 
of  assessors  to  value  such  real  or  per- 
sonal estate,  or  both,  as  the  case  may 
be,  at  the  sum  specified  in  such  affida- 
vit, and  no  more,"  and  a  statute  subse- 
quentiy  passed,  relating  to  the  taxation 
of  bank  shares,  made  no  provision  for 
deducting  debts,  held,  that  such  stat- 
utes remain  a  valid  rule  of  assessment 
for  shareholders  of  national  banks  who 
have  no  debts  to  deduct,  that  the  prior 
statute  is  not  in  conflict  with  the  act 
of  congress,  and  that  the  later  statute 
is  valid,  except  that  it  does  not  au- 
thorize a  deduction  for  debts  of  the 
shareholder,  which,  being  a  distinct  and 
separable  principle,  will  not  invalidate 
the  whole  act.  Supervisors  of  AJbany 
v.  Stanley  (Sup.  1882)  12  Fed.  82. 

Act  N.  Y.  April  23,  1866  (Laws  1866, 
c.  761),  providing  for  the  taxation  of 
shares  in  national  banks,  conflicts  with 
this  section  in  so  far  as  it  does  not  per- 
mit a  stockholder  of  a  national  bank  to 
deduct  the  amount  of  his  debts  from 
the  assessed  value  of  his  stock,  but 
permits  the  owner  of  other  taxable 
property  to  do  so,  but  an  assessment 


under  the  state  statute  without  such 
deduction  is  not  invalid  for  that  reason 
unless  the  stockholder  shows  the  as- 
sessors what  his  just  debts  are  and 
takes  steps  to  have  the  assessment 
made  accordingly.  Stanley  v.  Albany 
County  (1887)  7  Sup.  Ct.  1234,  121  U. 
S.  535,  80  L.  Ed.  1000. 

Where  the  laws  of  a  state  allow  a 
taxpayer  owning  moneyed  capital  to 
make  a  deduction  from  the  amount  as- 
sessed against  him  of  his  bona  fide  in- 
debtedness, no  such  provision  being 
made  for  the  indebtedness  of  holders 
of  bank  stock,  they  are  entitled  to  such 
deduction,  although  they  omitted  to 
make  demand  therefor  till  after  the  re- 
turn of  the  shares  for  assessment  and 
the  session  of  the  state  board  of  equali- 
zation. Whitbeck  v.  Mercantile  Nat 
Bank  (1888)  8  Sup.  Ct.  1121,  1122,  127 
U.  S.  193,  32  L.  Ed.  118. 

That  a  state  statute  permits  some 
debts  to  be  deducted  from  some  money- 
ed capital  for  assessment  for  taxation, 
but  not  from  that  which  is  invested  In 
the  shares  of  national  banks,  does  not 
show  a  violation  of  this  section.  First 
Nat.  Bank  v.  Ayers  (1896)  16  Sup.  Ct 
412,  413,  160  U.  S.  660,  40  L.  Ed.  573. 

Rev.  St  Ohio,  §  2759,  relating  to  the 
taxation  of  unincorporated  banks  and 
bankers,  provides  for  deducting  the 
debts  of  the  business  from  the  amount 
of  capital  employed  therein,  and  assess- 
ing the  remainder  for  taxation,  with- 
out permitting  a  further  deduction  of 
the  banker's  general  debts.  Section 
2762  to  2766,  relating  to  incorporated  ^ 
banks,  state  and  natibnal,  require  the 
shares  of  stock  to  be  listed  at  their 
"true  value  in  money,"  which  is  tak- 
en as  the  assessment  after  flrst  deduct- 
ing the  amount  of  the  bank's  real  es- 
tate, whi6h  is  taxed  separately.  Held, 
that  the  true  value  of  the  shares  in 
money  can  only  be  ascertained  by  de- 
ducting the  debts  of  the  bank  from  its 
assets;  and  hence  the  result  is  practi- 
cally the  same  as  in  the  case  of  unin- 
corporated banks,  so  that  there  is  no 
unlawful  discrimination  in  favor  of  the 
latter,  and  against  national  banks. 
First  Nat  Bank  v.  Chapman  (1899)  19  . 
Sup.  Ct  407,  410,  173  U.  S.  205,  48 
L.  Ed.  669. 

The  fact  that,  by  the  tax  laws  of  Ohio 
(Rev.  St  {  2730f),  the  owners  of  what 
are  termed  "credits"  are  allowed  to 
deduct  their  debts  therefrom,  and  are 
assessed  only  upon  the  Balance,  ^hile 
no  such  right  of  deduction  is  given  to 
the  owners  of  national  bank  shares, 
cannot  be  held  an  unlawful  discrimina- 
tion against  the  latter,  in  the  absence 
of  any  data  from  which  the  court  can 
determine  what  proportion  the  mon- 
eyed capital  of  individual  citizens  in- 
cluded in  the  term  "credits"  bears  to 
the  amount  invested  in  national  bank 
shares.    Id. 

The  refusal  to  deduct  the  value  of 
real  estate  owned  in  other  states  by  a 
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national  bank  from  the  value  of  a  stock 
does  not  make  an  unlawful  discrimina- 
tion against  such  banks  under  this  sec- 
tion, where  such  deduction  la  not  au- 
thorized by  the  laws  of  the  state  in 
valuing  shares  of  other  corporations. 
Commercial  Nat  Bank  v.  Chambers 
(1901)  21  Sup.  Ct.  863,  864,  182  U.  S. 
556,  45  L.  Ed.  1227. 

The  imposition  upon  the  basis  of  book 
values  of  a  1  per  cent,  tax  upon  na- 
tional bank  stock  under  the  New  York 
tax  law  (Laws  1909,  c.  62),  which  for- 
bids any  deductions  because  of  the  per- 
sonal indebtedness  of  the  shareholders, 
such  as  are  allowed  when  assessing  oth- 
er taxable  personal  property,  does  not 
contravene  the  provision  of  this  section, 
where  shareholders  in  state  banks  are 
subjected  to  precisely  the  same  tax- 
ation, and  a  substantially  similar  bur- 
den is  imposed  upon  shareholders  in 
trust  companies  and  savings  banks  by 
the  franchise  tax  of  1  per  cent  on  the 
capital  stock,  surplus,  and  undivided 
profits  of  the  trust  companies,  and  on 
the  surplus  and  undivided  earnings  of 
the  savings  banks,  while  individual 
bankers,  who  are  entitled  to  the  priv- 
ilege of  deduction  for  personal  debts, 
are  taxed  at  the  higher  general  tax 
rate  locally  applicable  upon  the  amount 
of  capital  invested  in  the  banking  busi- 
ness. New  York  ex  rel.  Amoskeag 
Sav.  Bank  v.  Purdy  (1913)  34  Sup.  Ot 
114,  231  U.  S.  373,  58  L.  Ed.  274. 

The  provision  of  Pol.  Code  Cal.  | 
3609,  relating  to  the  assessment  and 
taxation  of  national  bank  shares,  that 
in  making  the  assessment  to  each 
stockholder  there  shall  be  deducted 
from  the  value  of  his  shares  ''such  sum 
as  is  in  the  same  proportion  to  such 
value  as  the  total  value  of  its  real  es- 
tate and  property  exempt  by  law  from 
taxation  bears  to  the  whole  value  of 
all  the  shares  of  capital  stock  in  said 
national  bank,"  is  valid  and  enforceable, 
when  construed  in  harmony  with  the 
other  parts  of  the  section  and  the  ex- 
press declaration  therein  that  such 
shares  shall  not  be  taxed  at  a  greater 
rate  than  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  state; 
its  purpose  being  to  require  the  deduc- 
tion from  the  total  value  of  the  bank 
stock,  not  only  of  the  value  of  its  real 
estate,  which  is  taxable  to  the  bank, 
but  also  of  the  value  of  all  other' prop- 
erty owned  by  the  bank  which  would  be 
exempt  from  taxation,  under  the  laws 
of  the  state,  in  the  hands  of  owners  of 
other  moneyed  capital,  and  to  thus  fix 
the  basis  for  the  value  of  shares  in  the 
hands  of  the  stockholders.  Nevada  Nat 
Bank  V.  Dodge  (1902)  119  Fed.  57,  66 
C.  0.  A.  145. 

Pol.  Code  Cal.  §  3609,  construed  and 
held  to  give  stockholders  in  national 
banks  the  right  to  the  same  deductions 
from  the  assessed  value  of  their  shares 
as  is  allowed  to  local  banks  and  individ- 
ual owners  of  other  moneyed  capital. 
Id. 


Where  moneyed  capital  was  taxed  a 
fixed  amount  per  share,  but  a  reduction 
of  indebtedness  was  allowed  before  the 
assessment,  a  similar  tax,  without  a 
deduction,  on  national  banks,  was  in- 
valid. City  Nat.  Bank  v.  Paducah  (C. 
C.  1877)  Fed.  Caa.  No.  2,743. 

The  restriction  contained  in  this  sec- 
tion was  violated  by  Act  N.  Y.  April  23, 
1866,  providing  that  a  bank  sharehold- 
er who  had  been  assessed  upon  the 
value  of  his  shares  waa  not  entitled  to 
any  deduction  on  account  thereof  as 
allowed  by  the  general  laws  of  this 
state  in  so  far  as  the  act  related  to  the 
shares  of  a  national  banking  associa- 
tion. National  Albany  Exch.  Bank  v. 
Hills  (O.  C.  1880)  5  Fed.  24^  250,  re- 
versed (1881)  105  U.  S.  319,  26  L.  Ed 
1052. 

By  the  revenue  law  of  Indiana  of 
1872,  capital  represented  by  credits, 
which  indude  money  at  interest  within 
or  without  the  state,  is  not  taxed  for 
its  full  or  fair  value,  but  only  on  the 
balance  which  may  remain  after  de- 
ducting the  amount  of  the  taxpayer's 
bona  fide  indebtedness,  while  capital 
represented  by  national  bank  stock  is 
taxed  according  to  its  fair  value,  with- 
out allowance  for  debts.  Held,  that 
the  law  is  in  conflict  with  thia  section, 
and  therefore  invalid.  Evansville  Nat 
Bank  v.  Britton  (C  O.  1881)  8  Fed. 
867. 

Under  Act  La.  1888,  |  27,  relating  to 
taxation  of  national  bank  shares,  mak- 
ing no  deduction  for  that  part  of  the 
bank's  property  entering  into  their  val- 
ue, which  consists  of  nontaxable  state 
and  national  securities,  which  deduction 
may,  under  the  act,  be  made  by  indi- 
viduals, a  tax  on  national  bank  shares 
violates  this  section,  and  it  is  imma- 
terial that  the  same  discrimination  is 
made  against  other  corporations. 
'Whitney  Nat  Bank  v.  Parker  (O.  0. 
1890)  41  Fed.  402. 

Rev.  St.  Ohio,  |  2730,  allows  a  deduc- 
tion of  legal  bona  fide  debts  owing  by 
citizens  of  the  state  to  be  made  from 
credits  held  by  them  for  purposes  of 
taxation,  but  the  state  courts  hold  that 
such  deduction  is  not  allowable  from 
shares  in  a  national  bank.  Held,  that 
this  is  a  discrimination  in  favor  of  "oth- 
er moneyed  capital"  of  the  state,  and 
against  national  banks,  within  the  pro- 
hibition of  this  section,  and  it  is  not 
less  so  from  the  fact  that  the  deduction 
is  also  denied  in  the  case  of  shares  of 
railroads,  insurance  companies,  and 
manufacturing  corporations,  for  they 
are  not  "moneyed  capital."  Mercantile 
Nat  Bank  ▼.  Shields  (C.  G.  1894)  69 
Fed.  952. 

The  provisions  of  the  statutes  of 
Ohio  permitting  the  deduction  of  in- 
debtedness from  "credita"  for  purposes 
of  taxation  do  not  constitute  diacrimi- 
nation  in  favor  of  other  moneyed  cap- 
ital, as  against  shares  in  national  banka, 
within  the  meaning  of  this  section, 
merely  becauae  suck  credits  are  defined 
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to  indude  depodts  In  savings  banks  and 
shares  in  building  and  loan  associations, 
and  in  the  absence  of  proof  that  such 
statutes  in  fact  operate  to  exempt  from 
taxation  moneyed  capital  which  comes 
into  competition  with  the  business  of 
national  banks.  Mercantile  Nat.  Bank 
V.  Hubbard  (C.  O.  1889)  98  Fed.  465. 

A  statute  imposing  taxes  on  bank 
shares,  and  requiring  the  assessinent  of 
such  shares  to  be  at  their  market  val- 
ue without  making  any  deduction  on 
account  of  the  real  estate  owned  by  the 
bank,  is  not  discriminative  and  invalid, 
under  this  section,  where  it  applies  to 
aU  banks.  People's  Nat.  Bank  v. 
Marye  (O.  O.  1901)  107  Fed.  570,  de- 
cree modified  (1908)  24  Sup.  Ct  68, 
191  U.  S.  272,  48  L.  Ed.  180. 

That  tlie  statutes  of  a  state  permit  a 
taxpayer  to  deduct  the  amount  of  his 
indebtedness  from  the  amount  of  all 
bonds,  notes,  and  other  evidences  of 
debts  which  he  is  required  to  return 
for  taxation  does  not  render  the  assess- 
ment of  national  bank  shares  at  their 
market  value,  without  allowing  the 
holder  to  deduct  his  indebtedness,  an 
unlawful  discrimination  against  such 
shares,  and  in  favor  of  other  moneyed 
capital,  where  the  same  rule  of  assess- 
ment applies  to  aU  bank  shares.    Id. 

While  a  provision  of  a  state  revenue 
statute  that  stockholders  in  national 
banks  shall  not  be  entitled  to  any  de- 
duction from  the  assessed  valuation  of 
their  shares  because  of  debts  owed  by 
them,  while  owners  of  other  ''money, 
credits,  or  investments"  arc  allowed 
such  deduction,  is  invalid  as  applied  to 
a  stockholder  who  owes  debts  and  who 
has  not  sufficient  other  money,  credits, 
or  investments  from  which  such  debts 
may  be  deducted,  as  subjecting  him  to 
taxation  "at  a  greater  rate  than  is  as- 
sessed on  other  moneyed  capital  in  the 
hands  of  individual  citizens"  of  the 
state,  in  violation  of  this  section,  it  is 
not  so  invalid  as  to  a  stockholder  who  is 
not  actually  affected  by  it  to  his  detri- 
ment, and  a  bill  filed  by  a  bank  to  en- 
join the  collection  of  taxes  imposed  on 
its  stockholders  because  of  such  pro- 
vision must  allege  facts  showing  the 
portion  of  the  tax  so  rendered  illegal, 
and  that  the  valid  portion  has  been  paid 
or  tendered,  in  order  to  entitle  the 
complainant  to  equitable  relief. 
Charleston  Nat.  Bank  v.  Melton  (C.  O. 
1909)  171  Fed.  743;  Citizens'  Nat 
Bank  of  Charleston  v.  Same,  Id.  751. 

The  fact  that  Code  Ala.  1907,  §  2082, 
subd.  9,  providing  for  the  taxation  of 
shares  of  corporations  other  than 
banks,  permits  a  deduction  of  the  value 
of  the  taxable  real  and  personal  prop- 
erty of  such  corporations  does  not  ren- 
der subdivision  8,  providing  for  the  tax- 
ation of  shares  of  banks,  subject  only 
to  a  deduction  of  the  assessed  value  of 
the  real  estate  of  the  banks,  discrim- 
inatory in  violation  of  this  section. 
Tsrrant  v.  Bessemer  Nat  Bank  (Aim. 
App.  1913)  61  So.  47. 


Code  Ala.  1907,  |  2082,  subd.  8,  pro- 
viding for  the  taxation  of  shares  of 
banks,  including  national  banks,  does 
not  *  discriminate  in  favor  of  private 
individuals  merely  because'  it  does  not 
allow  a  deduction  of  the  amount  invest- 
ed by  banks  in  exempt  bonds  of  the 
state.    Id. 

The  tax  law  of  1881  (Rev.  St  Ind. 
1881,  K  6332,  6333,  6336)  provides 
that  in  the  assessment  and  taxation 
of  credits  the  individual  taxpayer,  as 
owner  thereof,  may  deduct  therefrom 
his  bona  fide  debts,  except  debts  of 
certain  designated  classes,  but  no  pro- 
vision is  made  for  deducting  such  debts 
from  the  value  of  shares  of  national 
bank  stock.  Held,  that  the  statutes 
are,  so  far  as  they  prevent  deduction 
from  national  bank  stock,  repugnant  to 
this  section.  Wasson  v.  First  Nat 
Bank  (1886)  8  N.  E.  97,  107  Ind.  206. 

Under  this  section,  where  the  value 
of  government  bonds  ovmed  by  state 
and  savings  banks  within  the  state  are 
required  to  be  deducted  from  their  as- 
sets in  making  assessments  against 
them,  the  value  of  such  bonds  held  by 
national  banks  doing  business  in  com- 
petition with  state  banks  in  the  state 
must  be  deducted  in  determining  the 
value  of  the  shares  of  such  national 
banks  for  taxation.  Des  Moines  Nat 
Bank  v.  City  of  Des  Moines  (1911)  133 
N.  W.  767,  153  Iowa,  336. 

Code  Supp.  Iowa  1913,  {{  1310,  1311, 
1321,  1322,  1322— la,  providing  for  de- 
ducting United  States  bonds  from  prop- 
erty of  private  banks  in  assessing 
shares,  held  not  a  discrimination  against 
shareholders  of  national  banks.  Head 
V.  Board  of  Review  of  City  of  JeJffer- 
son  (Iowa,  1915)  152  N.  W.  600. 

CSomp.  Laws  Mich.  §  969,  enumerating 
as  taxable  property  all  credits  in  excess 
of  the  debts  of  the  persons  taxed,  is  not 
in  conflict  v^th  this  section,  even 
though  no  deductions  are  made  from 
the  value  of  the  bank  stock.  First 
Nat  Bank  of  St  Joseph  v.  St.  Joseph 
Tp.  (1881)  46  Mich.  526,  9  N.  W.  838. 

The  fact  that  the  revenue  law  of 
Nebraska  (section  27)  authorizes  the 
individual  taxpayer.  In  listing  his  prop- 
erty for  taxation,  to  deduct  the  bona 
fide  debts  owing  by  him  from  the  gross 
amount  of  his  "credits,"  does  not  ren- 
der a  denial  of  the  right  of  an  owner 
of  national  bank  stock  to  deduct  his 
bona  fide  indebtedness  from  the  value 
of  such  stock  a  discrimination  against 
him,  within  the  meaning  of  this  sec- 
tion. The  ''credits"  of  the  individual 
taxpayer  mentioned  in  the  revenue  act 
are  not  "moneyed  capital,"  within  the 
meaning  of  section  219.  Bressler  v. 
Wayne  County  (1891)  32  Neb.  834,  49 
N.  W.  787,  13  L.  R.  A.  614,  overruling 
(1889)  25  Neb.  468,  41  N.  W.  356. 

Laws  N.  Y.  1880,  c.  596,  imposes  no 
limitations  on  the  power  of  the  as- 
sessors to  make  such  deductions  as  this 
section  requires,  and  is  not  invalid, 
therefore,  in  not  providing  for  neces- 
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sary  deductions.  McMahon  t.  Palmer 
(N.  Y.  1882)  11  Daly,  214. 

Tax  Law  N.  Y.  (Laws  1896,  c.  906)  | 
21,  subd  4,  authorizes  the  deduction  of 
the  just  debts  of  a  person  or  corpora- 
tion-assessed  in  determining  the  amount 
of  his  assessment  for  taxation.  Sec- 
tion 24,  as  amended  by  Laws  N.  T. 
1901,  c.  550,  provides  that  the  rate  of 
tax  on  bank  stock  shall  be  1  per  cent, 
on  the  value  thereof,  ascertained  as 
therein  provided,  and  that  the  owners 
of  bank  stock  shall  be  entitled  to  no 
deduction  from  the  taxable  value  there- 
of because  of  their  personal  indebted- 
ness. Held,  that  section  24  did  not 
constitute  a  discrimination  against  na- 
tional bank  stock.  People  v.  Feitner 
(1907)  105  N.  Y.  S.  993,  120  App. 
Div.  838,  order  reversed  (1908)  83  N, 
E.  592,  191  N.  Y.  88. 

Tax  Law  N.  Y.  (Laws  1896,  c.  908) 
i  23,  as  amended  by  Laws  1901,  c 
550,  provides  that  the  fiscal  officer  of 
every  bank  shall  report  to  the  assessor 
the  amount  of  its  authorized  capital 
stock,  number  of  shares,  and  their  par 
value,  the  amount  of  stock  paid  in, 
amount  of  surplus  and  undivided  prof- 
its, and  a  list  of  stockholders  and  their 
respective  holdings.  Section  24,  as 
amended  by  Laws  N.  Y.  1901,  c  550, 
provides  that  the  rate  of  tax  on  bank 
stock  shall  be  1  per  cent  on  the  value 
thereof,  ascertained  by  adding  together 
the  amount  of  the  capital  stock,  sur- 
plus, and  undivided  profits,  and  dividing 
the  result  by  the  number  of  shares  out- 
standing, provided  that  the  rate  shall 
not  be  greater  than  that  assessed  up- 
on other  moneyed  capital  in  the  hands 
of  individual  citizens,  and  that  the  own- 
ers of  the  stock  shall  be  entitled  to  no 
deduction  from  the  taxable  value  there- 
of, because  of  their  personal  indebted- 
ness. Held,  that  an  assessment  based 
upon  sections  23  and  24  was  not  void 
as  being  a  discrimination  against  na- 
tional bank  stock,  because  no  deduction 
of  debts  was  allowed,  as  is  permitted  in 
the  case  of  other  corporations  and  in- 
dividuals. People  V.  Feitner  (1908)  83 
N.  E.  592,  191  N.  Y.  88,  reversing  or- 
der (1907)  105  N.  Y.  S.  993,  120  App. 
Div.  838. 

The  revenue  act  of  North  Carolina 
(Acts  1885,  c.  177,  §  12)  enumerates 
what  shall  be  deemed  solvent  credits, 
within  the  meaning  of  the  act,  and  pro- 
vides that  the  party  taxed  "may  de- 
duct from  the  amount  of  solvent  cred- 
its owing  to  him  the  amount  of  col- 
lectible debts  owing  by  him  as  princi- 
pal debtor."  Held,  that  the  holder  of 
stock  of  a  national  bank  located  in  said 
state  was  entitied  to  deduct  his  indebt- 
edness from  the  valuation  of  his  shares 
of  said  stock,  although  national  bank 
stock  was  not  included  in  the  list  of 
^'solvent  credits"  enumerated  in  the 
state  statute.  McAden  v.  Mecklenburg 
County  Com'rs  (1887)  2  S.  B.  670,  97 
N.  C.  355. 

The  state  cannot  tax  national  bank 
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stock  in  excess  of  other  moneyed  cap- 
ital of  its  citizens,  at  by  refusing  to  de- 
duct the  excess  of  debts  oyer  credits 
of  the  stockholders  from  the  amount  of 
their  stock.  First  Nat.  Bank  v.  Chap- 
man (1894)  9  Ohio  Cir.  Ct  K  79. 

The  single  fact  that  Bey.  St  Ohio,  i 
2730,  permits  some  debts  to  be  deduct- 
ed from  some  moneyed  capital,  but  not 
from  that  invested  in  national  bank 
shares,  does  not  show  that- the  amount 
of  moneyed  capital  in  Ohio  from  which 
debts  may  be  deducted,  as  compared 
with  the  moneyed  capital  invested  in 
national  bank  shares,  is  so  substantial 
as  to  amount  to  an  illegal  discrimina- 
tion against  national  bank  shareholders. 
Chapman  v.  First  Nat  Bank  (1897)  47 
N.  E.  54,  56  Ohio  St  310. 

Statutes  of  Texas  permitting  privata 
banks  to  deduct  their  deposits  from 
their  taxable  assets  do  not  discriminate 
against  national  banks,  which  are,  by 
act  Tex.  March  31,  1885,  required  to 
render  a  sworn  statement  of  the  num« 
ber  of  their  shares,  each  share  for  its 
actual  cash  value,  less  its  proportion 
of  real  estate,  which  is  taxed  separate- 
ly, since,  to  determine  such  value,  it  is 
necessary  to  deduct  deposits,  as  debts 
against  the  bank.  Engelke  v.  Schlender 
(1890)  75  Tex.  569,  12  S.  W.  999. 

The  owner  of  national  bank  stocks  is 
entitled  under  this  section  to  have  bona 
fide  debts  set  off  against  the  assessed 
value  of  his  stock,  when  the  law  of  the 
state  authorizes  such  debts  to  be  set 
off  against  shares  of  capital  stock  of  a 
state  bank  or  against  moneyed  capital 
used  in  competition  with  national  banks. 
Newport  ▼.  Mudgett  (1897)  51  P.  466, 
18  Wash.  271. 

32.  Discrimination  in  allowing  ex- 
emptions.—The  laws  of  Pennsylvania 
removed  the  burden  of  county  taxa- 
tion from  railroad  securities,  from 
shares  of  stock  in  any  company  liable 
to  pay  a  certain  tax  into  the  state 
treasury,  from  mortgages,  Judgments, 
and  recognizances  of  every  kind,  from 
moneys  owing  upon  agreements  for  the 
sale  of  real  estate,  and  from  all  loans 
made  by  corporations,  which  were  tax- 
able for  state  purposes,  when  the  state 
tax  should  be  paid.  In  an  action  to  en- 
join the  levying  of  a  county  tax  upon 
certain  shares  in  a  national  bank  in 
such  jstate,  brought  on  the  ground  that 
such  tax  was  inconsistent  with  this  sec- 
tion, the  bill  showed  large  amounts  of 
property  in  the  state  of  the  kind  men- 
tioned above  as  exempt  from  county 
taxation.  Held,  that  a  demurrer  to  the 
bill  was  improperly  sustained.  Boyer 
v.  Boyer  (1885)  5  Sup.  Ct  706,  113 
U.  S.  689,  28  L.  Ed.  1089. 

The  exemption  or  non taxation  of  de- 
posits in  savings  banks,  municipal 
bonds,  and  stocks  of  foreign  corpora- 
tions are  not  violations  of  this  section. 
Mercantile  Nat'l  Bank  v.  New  York 
(1887)  7  Sup.  Ct  826,  830,  121  U.  & 
138,  30  L.  Ed.  89G. 
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Act  N.  J.  AprU  11,  1866,  |  15,  pro- 
vides that  all  private  corporations,  ex- 
cepting  banking  institutions,  and  those 
which  by  virtue  of  any  contract  in  its 
charter,  or  other  contracts  with  the 
state  are  exempted  from  taxation,  and 
except  mutual  life  insurance  companies 
specially  taxed,  are  taxed  at  the  full 
amount  of  their  capital  stock  paid  in 
and  accumulated  surplus,  but  any  realty 
owned  by  such  corporations  in  any  oth- 
er state  shall  not  be  liable  to  be  esti- 
mated In  such  accumulated  surplus,  and 
shall  not  be  assessed  against  the  stock- 
holders, and  such  corporations  as  have 
no  capital  stock  other  than  that  ex- 
cepted shall  be  assessed  for  the  full 
amoimt  of  the  property  without  deduc- 
tion for  debts,  but  depositors  in  sav- 
ings banks  shall  be  exempted  from  tax- 
ation on  their  personal  estate  to  the 
amount  of  their  deposits.  Held,  that 
lissessments  of  national  banks  under 
this  statute  were  not  invalid  as  dis- 
criminating against  such  banks  con- 
trary to  this  section.  Nat.  Newark 
Banking  Go.  v.  Newark  (1887)  7  Sup. 
Ct.  839,  121  U.  S.  163,  30  L.  Ed.  904. 

A  bill  by  a  national  bank  to  enjoin 
the  collection  of  taxes  on  its  stock,  al- 
leging that  moneyed  capital  in  the  state, 
a  specified  amount  of  which  was  in- 
vested in  stocks  and  bonds  of  insur- 
ance, wharf,,  and  gas  companies,  and 
another  specified  amount  in  loans  and 
securities  payable  to  citizens,  the  na- 
ture of  which  was  not  indicated  other 
than  by  the  allegation  of  the  legal  con- 
dusion  that  they  were  "taxable,"  was 
exempted  from  taxation,  does  not  show 
a  discrimination  against  the  bank  in  vi- 
olation of  this  section,  by  taxing  its 
stock  at  a  greater  rate  than  was  as- 
sessed on  other  moneyed  captal  in  the 
hands  of  citizens  of  the  state.  First 
Nat  Bank  v.  County  of  ChehaUs  (1897) 
17  Sup.  Ct.  629,  637,  166  U.  S.  440,  41 
L.  Ed.  1069. 

If  the  taxation  laws  of  a  state  sub- 
ject to  taxation  the  capital  stock  of 
certain  corporations,  but  exempt  the 
shares  held  by  the  several  stockhold- 
ers, while  the  shares  of  national  bank 
stock  are  subject  to  taxation  in  the 
hands  of  the  shareholders,  but  the  cap- 
ital stock  itself  is  exempt,  held,  that 
there  is  here  no  such  discrimination 
against  capital  invested  in  national 
banks  as  to  conflict  with  this  section. 
Mercantile  Nat  Bank  v.  City  of  New 
York  (C.  0.  1886)  28  Fed.  776,  decree 
affirmed  (1887)  7  Sup.  Ct  826,  121  U. 
8.  138,  30  L.  Ed.  895. 

This  section  is  violated  when  bank 
shares  are  assessed,  under  Revenue 
Act  La.  1888,  §  27,  at  their  commercial 
value  as  rated  or  related  to  the  entire 
capital  of  the  bank,  including  United 
States  and  state  bonds,  while  individ- 
uals, firms,  or  corporations  are,  under 
section  28  of  that  act,  assessed  on  the 
items  of  their  capital  or  stock,  which 
assessment  excludes  United  States  or 
state  bonds;    they  being,  exempt  from 
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direct  taxation.  First  Nat  Bank  t. 
Lindsay  (C.  C.  1891)  45  Fed.  619. 

Mining  claims,  being  real  estate,  are 
a  different  class  of  property  from  the 
stock  of  national  banks;  and  the  fact 
that  taxes  are  laid  upon  the  claims  be- 
longing to  mining  corporations  under  12 
Sess.  Laws  Mont  p.  67,  and  not  upon 
the  stock  of  such  corporation,  and  that 
such  claims  are  assessed  at  the  rate  of 
Are  dollars  per  acre,  without  regard  to 
value,  while  the  stocks  of  national 
banks  are  assessed  at  their  market 
value,  is  not  a  discrimination  within 
the  meaning  of  this  section.  Silver 
Bow  County  Com'rs  v.  Davis  (1887)  6 
Mont.  306,  12  Pac  688. 

This  section  is  not  infringed  by  state 
laws,  which  provide  that  all  personal 
property,  including  money  and  all  debts 
owing  by  solvent  debtors,  and  shares  in 
national  and  state  banks  and  other  cor- 
porations, shall  be  assessed  at  their 
true  value  and  taxed  at  an  equal  rate, 
even  if  tiiese  laws  also  provide  that 
certain  property,  including  shares  in 
certain  classes  of  corporations,  shall  be 
exempt  from  taxation.  Stratton  v.  Col- 
lins (1881)  43  N.  J.  Law  (14  Vroom) 
662. 

The  only  effect  of  Act  N.  J.  May  11, 
1905  (P.  L.  p.  457),  in  determining  the 
value  of  national  bank  stock  is  to  allow 
an  individual  taxpayer  to  claim  the 
same  deductions  and  exemptions  as 
against  the  asssessment  of  his  shares 
of  national  bank  stock  as  he  might 
against  the  assessment  of  his  other  per- 
sonal property.  Lippincott  v.  Lippin- 
cott  (N.  J.  Sup.  1907)  66  A.  113. 

This  section  does  not  prohibit  the 
states  from  exempting  any  subjects 
from  taxation.  Appeal  of  Gorgas 
(1872)  79  Pa.  (29  P.  F.  Smith)  149. 

This  section  does  not  prevent  a  state, 
which  exempts  from  taxation  certain 
forms  of  moneyed  capital,  from  taxing 
shares  of  stock  in  national  banks.  Mc- 
Laughlin V.  Chadwell  (1872)  54  Tenn. 
(7  Heisk.)  389. 

This  section  is  intended  merely  to 
prevent  moneyed  capital  invested  in  na- 
tional banks  from  being  placed  at  a  dis- 
advantage as  compared  with  moneyed 
capital  in  the  hands  of  citizens  of  the 
state,  used  for  practically  an  identical 
purpose  with  that  invested  in  the  stock 
of  national  banks;  and  the  nontaxa- 
tion  of  credits  owing  to  individual  cit- 
izens, such  as  accounts,  promissory 
notes,  and  mortgages,  is  not  an  unlaw- 
ful discrimlQation  against  national 
banks  whose  capital  is  taxed.  First 
Nat  Bank  v.  ChehaUs  County  (1893) 
6  Wash.  64,  32  Pac.  1051. 

A  case  of  discrimination  against  na- 
tional banks  arises  only  when  the  mon- 
eyed capital  employed  in  the  hands  of 
individual  owners  in  carrying  on  opera- 
tions of  the  same  character  as  those  by 
national  banks  is  some  considerable 
amount,  and  is  exempt  by  operation  of 
law  or  by  the  willful  act  of  the  as>- 
sessors.      Washington    Nat    Bank    t. 
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King  Coiin«ar  (1894)  9  Wash.  607,  88 
Pac.,  219. 

33.  Discrimination   between  banks.*— 

An  exemption  from  taxation  of  deposits 
in  savings  banks  is  not  a.  discrimination 
against  national  banks.  Mercantile  Nat. 
Bank  v.  City  of  New  York  (1887)  7 
Sup.  Ct  826,  121  U.  a  138,  30  L.  Ed. 
895  (affirming  decree  [C.  C.  1886]  28 
Fed.  776);  Richards  y.  Incorporated 
Town  of  Rock  Rapids  (C.  C  1887)  31 
Fed.  505, 

Taxes  levied  under  Pub.  St  Mass.  c 
18,  {  8,  which  provides  that  all  bank 
shares  shall  be  assessed  at  their  cash 
value,  and  at  the  same  rate  and  no 
greater  than  other  moneyed  capital  in 
the  hands  of  citizens  is  by  law  assessed, 
are  not  invalid,  under  this  section,  be- 
cause, under  statutory  provisions,  the 
tax  on  savings  banks  is  based  on  the 
amount  of  their  deposits,  excepting  de- 
posits invested  in  loans  secured  on 
taxable  real  estate,  since  savings  banks 
are  organized  for  the  purpose  of  in- 
vesting the  savings  of  small  investors, 
and  not  for  banking  purposes  in  the 
commercial  sense.  National  Bank  of 
Redemption  v.  Boston  (1888)  8  Sup.  Ct 
772,  773,  125  U.  S.  60,  81  L.  Ed.  689. 

A  state  statute  giving  banks  the  op- 
tion to  pay  a  tax  of  four  mills  on  each 
dollar  on  the  actual  value  of  tlieir 
shares,  or  of  collecting  from  their 
shareholders  and  paying  into  the  state 
treasury  a  tax  of  eight  mills  on  the 
dollar  of  the  par  value  of  the  shares, 
does  not  conflict  with  this  section,  which 
does  not  forbid  discrimination  between 
national  banks,  but  only  as  between 
such  banks  and  state  banks  or  other 
moneyed  capital.  Merchants'  &  Manu- 
facturers' Nat  Bank  v.  Pennsylvania 
(1897)  17  Sup.  Ct.  829,  830,  167  U.  S. 
461,  42  L.  Ed.  236. 

A  discrimination  against  national 
banks,  forbidden  by  this  section,  does 
not  necessarily  result  from  the  adop- 
tion by  the  state  of  a  different  method 
of  taxation  with  reference  to  national 
banks  from  that  adopted  for  state 
banks.  Covington  v.  First  Nat  Bank 
(1905)  25  Sup.  Ct  562,  563,  198  U.  S. 
100,  49  L.  Ed.  963. 

Where  the  state  board  of  equalization 
for  the  '*incorporated  banks"  of  the 
state  attempts  to  equalize  the  national 
banks  in  one  class  inter  sese,  and  the 
state  banks  in  a  separate  class  inter 
sese,  but  adopts  one  standard  of  per- 
centages for  the  state  banks  and  an- 
other standard  for  the  national  banks, 
upon  the  same  basis  of  principal  sums 
for  calculation  as  to  each  class,  and 
maintains  the  average  of  one  class  at 
a  different  figure  from  the  average  of 
the  other,  if  the  result  be  an  assess- 
ment of  the  national  banks  at  a  higher 
valuation,  comparatively,  than  the  oth- 
ers, this  is  evidence,  in  a  general  way, 
of  a  discrimination  that  is  unlawful, 
and  if  it  produces,  as  to  the  plaintiffs, 
an  injurious  discrimination,  by  assess- 
ing their  shares  at  a  valuation  higher 

(12002) 


than  other  moneyed  capital  in  the  coun- 
ty or  city  where  they  are  located,  the 
excessive  taxation  will  be  restrained. 
First  Nat  Bank  v.  Treasurer  of  Lucas 
County  (C.  C.  1885)  25  Fed.  749,  ap- 
peal dismissed  Treasurer  of  Lucas 
County  V.  I^lrst  Nat.  Bank  (1888)  9 
Sup.  Ct  804,  131  U.  S.  450,  33  L.  Ed. 
201, 

It  is  just  as  much  against  the  statute 
to  discriminate  in  favor  of  one  national 
bank  as  against  another  as  it  is  to  dis- 
criminate in  tuvor  of  other  citizens. 
Id. 

Laws  Iowa  1866,  c  108,  providing  for 
the  taxation  of  shares  in  national  banks, 
U  unauthorized  and  invalid,  since  shares 
of  state  banks  are  not  taxed.  Hub- 
bard V.  Johnson  County  Sup'rs  (1867) 
23  Iowa,  130. 

The  taxation  of  private  banks  and 
bankers  on  the  aggregate  value  of  the 
property  invested  in  the  business,  while 
incorporated  banks,  including  national 
banks,  are  taxed  by  means  of  an  as- 
sessment of  tiSe  value  of  the  corporate 
shares,  does  not  constitute  a  discrim- 
ination against  national  banks,  though 
in  the  one  case  United  States  bonda 
are  treated  as  exempt  and  deducted 
from  the  aggregate  of  stocks  and  bonds, 
and  in  the  other  the  value  of  the  cor- 
porate shares  is  determined  by  indnd- 
ing  the  value  of  United  States  bonds. 
National  State  Bank  v.  City  of  Bur- 
Kngton  (1903)  94  N.  W.  234,  119  Iowa, 
696. 

The  taxation  of  national  banks  by 
valuation  of  the  shares  of  stock  owned 
therein  (such  shares  being  assessed  to 
the  stockholders  at  the  place  where  the 
bank  is  located)  is  substantially  the 
same  as  that  authorized  with  reference 
to  state  and  savings  banks,  which  are 
directly  taxed  by  valuation  of  the  ag- 
gregate shares  thereof  (United  States 
bonds  being  included  in  determining  the 
valuation  of  the  aggregate  shares),  and 
there  is  no  discrimination  against  na- 
tional banks.    Id. 

The  par  value  of  the  shares  of  a  na- 
tional bank  was  $100.  The  statement 
furnished  by  the  bank  to  the  assessor 
showed  that  the  value  of  the  stock  did 
not  exceed  $112  per  share.  There  was 
evidence  that  the  bank  had  sold  for 
purposes  of  investment  stock  at  $175 
per  share.  Each  share  for  purposes  of 
assessment  was  fixed  at  $130.  Assess- 
ments made  against  a  state  and  a  sav- 
ings bank  fixed  the  shares  at  $120. 
Transfers  of  the  savings  bank  stoc^ 
had  been  made  at  $137  per  share.  The 
capital  stock  of  the  state  bank  was 
$50,000,  surplus  $10,000,  and  an  item 
of  $20,000  was  deducted  as  total 
amount  of  debt  Held  not  to  show  any 
such  discriminaion  against  the  nation- 
al bank  as  to  warrant  interference  by 
the  courts.  First  Nat  Bank  v.  CStj 
Council  of  Estherville  (Iowa,  1907)  112 
N.  W.  829. 

Under  this  section,  an  assessment  on 
shares  of  stock  in  a  national  bank, 
where,  under  Code  Iowa,  i{  1321-1826^ 
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shares  of  stock  in  state  and  savings 
banks  are  not  taxable,  is  an  invalid  dis- 
crimination against  national  banks. 
First  Nat  Bank  ▼.  City  Gonncil  of 
EstheryiUe  (Iowa,  1011)  129  N.  W.  475. 

The  proviso  in  this  section  does  not 
prevent  the  state  from  taxing  stock  in 
national  banks  at  a  greater  rate  than 
that  imposed  on  the  most  favored  state 
banks.  Deposit  Bank  v.  Daviess  Coun- 
ty (1897)  102  Ky.  174,  39  S.  W.  1080, 
19  Ky.  Law  Rep.  248,  44  L.  R.  A.  825. 

Under  Const  Ky.  §  181,  as  amend- 
ed, empj[>weriiig  the  General  Assembly 
to  authorize  cities  to  provide  for  taxa- 
tion for  municipal  purposes  on  personal 
property,  tangible  and  intangible,  based 
on  income,  licenses,  or  franchises,  in 
Eeu  of  an  ad  valorem  tax  thereon,  and 
Act  Ky.  March  18,  1904  (Laws  1904, 
c.  83),  passed  pursuant  thereto,  giving 
cities  such  authority,  an  ordinance  pro- 
viding for  the  levying  of  a  tax  on  state 
and  national  banks  and  trust  companies, 
based  on  income,  licenses,  or  fran- 
chises, is  void  as  to  national  banks; 
and  if  the  shares  of  such  banks  should 
be  assessed  on  an  ad  valorem  basis, 
while  the  state  banks  are  taxed  under 
the  ordinance,  the  assessment  w6uid  be 
void  as  to  national  banks  as  a  discrim- 
ination in  favor  of  state  banks  and 
trust  companies,  the  rate  on  the  ad 
valorem  basis  being  higher  than  that 
paid  by  the  state  bfuiks  and  trust  com- 
panies under  the  ordinance.  George 
Schuster  &>  Co.  v.  City  of  Louisville 
(1905)  89  S.  W.  689,  28  Ky.  Law  Rep. 
688,  124  Ky.  189. 

This  section  is  not  violated  because 
two  banks  which  have  retained  their 
state  organization  are  taxed  a  less 
amount  under  their  charter  by  special 
privilege.  Lionberger  v.  Rowse  <1868) 
43  Mo.  67. 

Since  under  P.  S.  Vt  804^820,  tax- 
ing interest-bearing  national  bank  de- 
posits, owners  thereof  are  required  to 
pay  a  single  tax  to  the  state  at  a  fixed 
rate  less  tiian  the  average  rate  of  taxes 
imposed  under  the  general  law,  such 
act  is  not  unconstitutional  as  discrim- 
inating against  national  banks  in  that 
all  their  deposits  bearing  interest  were 
taxed  to  the  depositors,  while  only  de- 
posits in  savings  institutions  exceeding 
$2,000  were  similarly  taxed.  State  v. 
Clement  Nat  Bank  (Vt  1911)  78  A. 
944. 

34.  Shares  owned  by  nonresidents.— 

The  retroactive  provision  of  Act  Ky. 
March  21,  1900,  relating  solely  to  na- 
tional banks,  by  which  such  banks  are 
charged  with  a  liability  for  taxes  for 
past  years  on  their  capital  stock, 
whether  held  within  or  without  the 
state,  and  are  subjected  to  a  penalty 
in  addition  for  delinquency,  operates  as 
a  discrimination  against  such  banks, 
prohibited  by  this  section,  where,  un- 
til the  passage  of  that  act,  national 
banks'  were  not  required  to  return  for 
taxation  shares  of  their  capital  stock 
held  outside  of  the  state.    Covington  ▼• 


First  Nat  Bank  (1905)  25  Sup.  Ct  562, 
565,  196  U.  S.  100,  49  L.  Ed.  963,  af- 
firming judgment  First  Nat  Bank  y. 
Covington  (C.  C.  1903)  129  Fed.  792. 

Under  this  section  a  nonresident 
shareholder,  being  compelled  to  pay  the 
tax  at  such  place,  is  entitled  to  all  de- 
ductions from  the  value  of  his  shares, 
on  account  of  debts,  that  are  allowed  , 
to  resident  shareholders.  Mercantile 
Nat  Bank  y.  Shields  (C.  C.  1894)  59 
Fed.  952. 

This  section  makes  unlawful  the  im- 
posing by,  or  by  the  authority  of,  a 
state,  of  a  tax,  on  shares  owned  by  an 
inhabitant  thereof  in  the  capital  stock 
of  a  national  banking  association  or- 
gsnized  under  that  statute,  and  estab- 
lished in  another  state.  Flint  v.  Board 
of  Aldermen  of  City  of  Boston  (1868) 
99  Mass.  141,  96  Am.  Dec.  713. 

The  provisions  of  Act  Mass.  June  11, 
1868  (St  1868,  c.  349),  taxing  shares 
in  national  banks  owned  by  nonresi- 
dents of  the  state,  are  not  unconstitu- 
tional, as  exceeding  the  limitation  pre- 
scribed to  the  rate  of  assessment  by  . 
this  section.  Providence  Inst  for  Sav- 
ings V.  City  of  Boston  (1869)  101  Mass. 
575,  8  Am.  Rep.  407. 

The  general  statute  (Sess.  Laws  Mich. 
1875,  p.  185)  providing  for  the  taxa- 
tion of  bank  stock  held  by  nonresidents 
of  the  town  in  which  the  bank  is  lo- 
cated, who  are  residents  of  another 
township  in  the  same  county,  in  the 
township  where  they  reside,  the  char- 
ter of  the  village  of  Cassopolis,  author-  « 
izing  the  taxation  of  "all  property,  real 
and  personal,  within  the  limits  of  said 
village,*'  not  exempt  from  taxation  for 
county  and  township  purposes,  does  not 
warrant  the  taxation  by  the  village  of 
the  shares  of  stockholders  who  reside 
in  another  township  in  the  same  coun- 
ty. Howell  V.  Village  of  Cassopolis 
(1877)  85  Mich.  471. 

Stock  in  the  name  of,  and  owned  by, 
nonresident  stockholders,  is  not  tax- 
able to  the  bank.  Mechanics'  Bank  of 
Newark  v.  Thomas  (1857)  26  N.  J.  Law 
(2  Dutch.)  181. 

The  stock  of  a  national  bank  located 
in  New  Jersey,  held  by  a  resident  of 
Pennsylvania,  is  not  liable  to  taxation 
in  the  latter  state.  Bucks  ▼.  Ely  (Pa. 
1867)  6  Phila.  414. 

IV.  STATE  LEGISLATION 

35.  Construction,  operation,  and  va- 
lldltyw— As  to  construction  and  opera- 
tion of  state  laws  taxing  national  bank 
property,  see  Citizens*  Nat  Bank  v. 
Kentucky  to  Use  of  Boyle  County 
(1910)  30  Sup.  Ct  532,  217  U.  S.  443, 
54  L.  Ed.  832;  Covington  CJity  Nat 
Bank  v.  City  of  Covington  (C.  C.  1884) 
21  Fed.  484;  Second  Nat  Bank  v. 
CaldweU  (D.  C.  1882)  13  Fed.  429 
People  ▼.  Moore  (1873)  1  Idaho,  501 
Strader  v.  ManviUe  (1870)  33  Ind.  Ill 
Town  of  McGregor  v.  McGregor  Branch 
.of  State  Bank  (1861)  12  Iowa,  79;  Hen- 
kle  V.  Town  of  Keota  (1886)  68  Iowa, 
334»  27  N.  W.  250;  Dutton  v.  Citizens' 
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Nat  Bank  (1894)  53  Kan.  440,  36  Pac 
719;  Commonwealth  ▼.  First  Nat 
Bank  (1815)  67  Ky.  (4  Buah)  98,  96 
Am.  Dec.  285;  Commonwealth  t.  Cot- 
ington  Nat  Bank  (1885)  7  Ky.  Law 
Rep.  (abstract)  48;  Stetson  ▼.  City  of 
Bangor  (1868)  56  Me.  274;  Revere  v. 
City  of  Boston  (1877)  128  Mass.  375; 
First  Nat  Bank  t.  Peterborough  (1875) 

66  N.  H.  38,  32  Am.  Rep.  416;  Weston 
y.  City  of  Manchester  (1883)  62  N.  H. 
574;  City  of  Utica  y.  Churchm  a865) 
33  N.  Y.  161;  People  v.  Commission- 
ers of  Taxes  and  Assessments  (1876) 

67  N.  Y.  516;  Buie  y.  Commissioners 
of  Town  of  FayetteviUe  (1878)  79  N. 
C.  267;  Moore  t.  City  of  FayetteviUe 
(1879)  80  N.  C.  154,  30  Am.  Rep.  75; 
Frazer  v.  Siebem  (1866)  16  Ohio  St 
614;  NUes  y.  Shaw  (1893)  50  Ohio  St 
870,  34  N.  B.  162;  Strong  v.  O'Don- 
nell  (Pa.  1875)  32  Leg.  Int  283;  Ap- 
peal of  Tmby  a880)  96  Pa.  52;  Gorley 
y.  Bowlby  (1889)  8  Pa.  Co.  Ct  R.  17; 
Harrison  y.  Vines  (1876)  46  Tex.  15; 
Waco  Nat  Bank  v.  Rogers  (1879)  51 
Tex.  606;  Rosenburg  v.  Weekes  (1887) 
67  Tex.  578,  4  S.  W.  899;  State  v. 
aement  Nat  Bank  (1911)  78  A.  944, 
74  Vt  167,  Ann.  Cas.  1912D,  22;  Bug- 
gies y.  City  of  Fond  du  Lac  (1881)  53 
Wis.  436,  10  N.  W.  665. 

As  to  validity  of  such  laws,  see  Peo- 
ple's Nat  Bank  of  Lynchburg  v.  Marye 
(C.  C.  1901)  107  Fed.  570  (decree  mod- 
ified [1903]  24  S.  Ct  68,  191  U.  S.  272, 
48  L.  Ed.  180) ;  Middletown  Nat  Bank 
#   V.  Town  of  Middletown  (1902)  51  A. 


138,  74  Conn.  449;  Whitney  ▼.  Bass- 
dale  (1870)  33  Ind.  107,  5  Am.  Rep. 
185;  Primghar  State  Bank  v.  Rerick 
(1895)  96  Iowa,  238,  64  N.  W.  801; 
Commonwealth  y.  Covington  Nat  Bank 
(1885)  7  Ky.  Law  Rep.  40. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Cummings  y.  Merchants*  Nat  Bank 
(1879)  101  U.  S.  153,  25  L.  Ed.  903; 
Tennessee  v.  Whitworth  (1886)  6  Sap. 
Ct  645,  647,  117  U.  S.  129,  29  L.  Ed. 
830;  Bell's  Gktp  B.  Co.  v.  Pennsylvania 
(1890)  10  Sup.  Ct  533,  536,  134  U.  a 
232,  33  L.  Ed.  892;  Cleveland  Trust 
Co.  y.  Lander  (1902)  22  Sup.  Ct  394, 
395,  184  U.  S.  Ill,  46  L.  Ed.  456; 
Lander  v.  .Mercantile  Nat  Bank  of 
Cleveland,  Ohio  (1902)  22  Sup.  Ct 
908,  913, 186  U.  &  458,  46  L.  Ed.  1247; 
Guthrie  y.  Harkness  (1905)  26  Sup. 
Ct  4,  7,  199  U.  S.  148,  50  L.  Ed.  130, 
4  Ann.  Cas.  433;  Home  Savings  Bank 
y.  Des  Moines  (1906)  27  Sup.  Ct  571, 
575,  205  U.  S.  503,  51  U  Ed.  901; 
Wynne  v.  U.  S.  (1909)  30  Sup.  Ct  447, 
448,  217  U.  S.  234,  54  K  Ed.  748; 
Davenport  Nat  Bank  v.  Mittelbuscher 
(C.  C.  1883)  15  Fed.  225,  228;  Santa 
Chira  V.  Southern  Pac.  R.  Co.  (C.  O. 
1883)  18  Fed.  385,  401  (affirmed  [1886] 
6  Sup.  Ct  1132,  118  U.  S.  394,  30  L. 
Ed.  118);  The  Exchange  Bank  Tax 
Cases  (C.  C.  1884)  21  Fed.  99;  First 
Nat  Bank  v.  Hungate  (C.  C.  1894)  62 
Fed.  548,  549. 


CHAPTER  THREE  A 
Federal  Reserve  Banks 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  this  Titla 
of  the  Revised  Statutes,  includes  the  provisions  for  the  establishment  of  Fed- 
eral reserve  banks  of  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,.  and 
amendatory  acts. 


Sec. 

9785.  Short  titie  of  act;    "bank,"  •'na- 

tional bank,*'  "national  banking 
association,"  "member  bank," 
"board,"  "district,"  and  "re- 
serve bank,"  defined. 

FEDERAL    RESERVE    DISTRICTS 

9786.  (1)  Federal     reserve    cities    and 

Federal  reserve  districts; 
designation  by  Reserve  Bank 
Organization  Committee;  re- 
adjustment 

(2)  Powers  of  Reserve  Bank  Or- 

ganization Committee;  Fed* 
eral  reserve  banks;  super- 
vision of  organization;  titles 
of  Federal  reserve  banks. 

(3)  Acceptance  of  act  by  banks; 

subscriptions  to  capital  stock 
of  Federal  reserve  banks; 
when  and  how  payable. 

(4)  Liability    of    shareholders    of 

Federal  reserve  banks. 
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Sec. 


(5)  Banks  failing  to  accept  act  to 

cease  acting  as  reserve 
agents. 

(6)  Banks  failing  to  become  mem- 

ber banks  or  to  comply  with 
provisions  of  act  to  forfeit 
rights,  etc.,  under  national 
bank  act;  determination  of 
noncompliance  with  or  viola- 
tions of  act;  liability  of  di- 
rectors of  banks  for  non- 
compliance with  or  viola- 
tions of  act 

(7)  Effect  of  dissolution  of  banks. 

(8)  Public    subscriptions   to   cap- 

ital stock  of  Federal  reserve 
banks. 

(9)  Limitation     on     amount     df 

public  subscriptions  to  cap- 
ital stock  of  Federal  reserve 
banks ;  designation  and 
transfer  of  stock. 
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(10)  Allotment    to    United    Stotes 

of  stock  in  Federal  reserve 
banks. 

(11)  Nonvoting  stock. 

(12)  Bules  and  regnlatlons  govern- 

ing transfers  of  capital  stock 
of  Federal  reserve  banks. 

(13)  Required   capital   of    Federal 

reserve  banks;  effect  of  act 
on  present  reserve  cities  and 
central  reserve  cities ;  powers 
and  expenses  of  organization 
committee  in  carrying  out 
the  provisions  of  act;  ap- 
propriation. 

BRANCH  OFFICES 

0787.  Federal  reserve  bank  branch  of- 
fices; directors  and  managers 
of  branch  banks. 

FEDERAL  RESERVE  BANKS 

9788.  (1)  Certificate  of  establishment  of 

Federal  reserve  districts ; 
contents;  application  blanks 
for  subscriptions  to  capital 
stock  of  Federal  reserve 
banks. 

(2)  Certificate  of  organization  of 
Federal  reserve  bank;  con- 
tents. 

(8)  Acknowledgment  and  trans- 
mission of  certificate  of  or- 
ganization to  (Comptroller  of 
Currency;  filing. 

(4)  Corporate  capacity  and  pow- 
ers of  Federal  reserve  banks. 

(6)  Board  of  directors  of  Federal 
reserve  banks ;  classifica- 
tion, qualifications  and  elec- 
tion; compensation  and  ex- 
penses; chairman  of  Feder- 
al reserve  bank  and  "Feder- 
al reserve  agent";  appoint- 
ment, qualifications,  compen- 
sation, and  powers  and  du- 
I  ties;     deputy    chairman    of 

Federal  reserve  bank  and 
deputy  Federal  reserve 
agent;  meetings  of  direc- 
'  tors ;  term  of  office  of  direc- 
tors; vacancies  in  office  of 
directors. 

STCN3K  ISSUES;    INCREASE  AND 
DECREASE  OF  CAPITAL 

9789.  Capital  stock  of  Federal  reserve 

banks;  value  of  shares;  in- 
crease or  decrease;  certificate 
of  increase ;  transfer  or  hypoth- 
ecation of  shares  owned  by 
member  banks  prohibited;  sub- 
scriptions to  stock  of  reserve 
bank  on  increase  of  capital  by 
member  bank;  amount  of  sub- 
scription to  stock  of  reserve 
bank  required  of  member  banks 
after  organization  of  reserve 
bank;  surrender  of  shares  of 
stock  in  reserve  bank  by  mem- 
ber bank  on  decrease  of  capital 
or  liquidation. 


Sec. 

9790.  Cancellation    of    stock    held    by 

member  bank  on  insolvency; 
certificate  of  reduction  of  cap- 
ital of  reserve  bank. 

DIVISION  OF  EARNINGS 

9791.  (1)  Dividends  on  stock  of  reserve 

banks;  franchise  tax  on  net 
earnings  of  reserve  banks; 
surplus  fund. 

(2)  Disposition    of   net   earnings 

paid    to   United    States   as 

franchise  tax;  disposition  of 

,  '  surplus  fund  on   dissolution 

or  insolvency  of  reserve  bank. 

(3)  Exemption   of   reserve  banks 

from  taxation. 

STATE  BANKS  AS  MEMBERS 

9792.  (1)  State  banks  as  members  of 

Federal  reserve  banks;  ap- 
plication, etc.,  stock,  how 
paid  for. 

(2)  By-laws  regulating  admission 
of  state  banks,  etc. ;  to  mem- 
bership in  Federal  reserve 
banks ;  capital  stock  required 
of  state  banks  as  condition 
precedent  to  membership  in 
Federal  reserve  bank. 

(8)  Laws,  etc.,  applicable  to  state 
banks  on  becoming  members 
of  Federal  reserve  banks. 

(4)  Cancellation     of     membership 

of  state  banks  in  Federal  re- 
serve banks. 

FEDERAL  RESERVE  BOARD 

9793.  (1)  Federal  Reserve  Board ;  num- 

ber of  members;  appoint- 
ment; ex  officio  members; 
salaries. 

(2)  Members  of  board*  Secretary 

of .  the  Treasury,  Assistant 
Secretaries  of  the  Treasury 
and  Comptroller  of  Curren- 
cy ineligible  during  terms  of 
office  and  for  two  years 
thereafter  to  hold  office,  etc., 
in  member  banlcs;  qualifica- 
tions and  terms  of  office  of 
members  of  board ;  governor 
and  vice  governor  of  board ; 
office  for  board ;  oath  of  of- 
fice of  members  of  board. 

(3)  Assessments    on    Federal    re- 

serve banks  to  pay  expenses 
of  Federal  Reserve  Board. 

(4)  First  meeting  of  Federal  Re- 

serve Board;  Secretary  of 
the  Treasury  ex  officio  chair- 
man of  Federal  Reserve 
Board ;  members  not  to  hold 
stock  in  banks,  etc.;-  vacan- 
cies in  board,  how  filled. 
QS)  Filling  vacancies  on  Federal 
Reserve  Board. 

(6)  Powers   of   Secretary   of   the 

Treasury  not  impaired. 

(7)  Reports   of   Federal    Reserve 

Board  to  Ck)ngress. 
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Sec. 

0794.  Enumerated   powers    of    Federal 
Reserve  Board. 

(a)  Examination  of  accounts,  etc., 

of  Federal  reserve  banks  and 
member  banks;  publication 
of  weekly  statements. 

(b)  Permitting    rediscounting    of 

discounted  paper. 

(c)  Suspending    reserve     require- 

ments ;  establishing  gradu- 
ated tax  on  deficiency  in 
gold  reserve  held  against 
Federal  reserve  notes. 

(d)  Supervising  and  regulating  is- 

sue and  retirement  of  Feder> 
al  reserve  notes. 

(e)  Adding  to  or  reclassifying  re- 

serve and  central  reserve 
cities. 

(f)  Suspending  or   removing  offi- 

cers or  directors  of  Federal 
reserve  banks. 

(g)  Requiring  writing  off  of  doubt- 

ful or  worthless  assets  of 
Federal  reserve  banks. 

(h)  Suspending  operations  or  liq- 
uidating or  reorganizing  Fed- 
eral reserve  banks. 

(i)  Requiring  bonds  of  Federal  re- 
serve agents;  making  regu- 
lations for  safeguarding  col- 
lateral, bonds.  Federal  re- 
serve notes,  etc 

(J)  Exercising  supervision  over 
Federal  reserve  banks. 

(k)  Granting  permits  to  national 
banks  to  act  as  trustees,  etc 

G)  Employing  attorneys,  experts, 
assistants,  clerks,  etc.;  sal- 
aries and  fees  of  attorneys, 
etc.;  civil  service  rules  not 
applicable   to   appointments. 

(m)To  permit  member  banks  to 
carry  reserve  in  Federal  re- 
serve bank. 

FEDERAL    ADVISORY    COUNCIL 

9795.  (i)  Federal     Advisoiy     Council; 

number  of  members;  selec- 
tion; compensation  and  al- 
lowances ;  meetings ;  offi- 
cers; mode  of  procedure; 
quorum ;  vacancies. 
(2)  Powers  of  Federal  Advisory 
Council. 

POWERS  OF  FEDERAL  RESERVE 

BANKS 

9796.  (1)  Deposits  with  Federal  reserve 

banks. 
(2)  Discounts  by  Federal  reserve 

banks  of   notes,    drafts,   or 

bills  of  exchange. 
(8)  Aggregate     of     rediscounted 

notes  and  bills. 

(4)  Discount  by  Federal  reserve 

banks  of  acceptances. 

(5)  Acceptance    by    Federal    re- 

serve banks  of  drafts  or  bills 
of  exchange  on  imported  or 
exported  goods. 

(6)  Advances   to   member   banks 

on  their  notes. 
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OPEN  MARKET  OPERATIONS 

9797.  (1)  Purchase  or  sale  in  open  mar- 

ket by  Federal  reserve  banks 
of  bills  of  exchange,  etc 
(2)  Powers    of    Federal    reserve 
banks. 

GOVERNMENT    DEPOSITS 

9798.  (1)  Government  deposits  in  Fed- 

eral reserve  banks  and  fiscal 
agencies  thereof  for  United 
States. 
(2)  Deposits  of  funds  of  United 
States  in  banks  not  belong- 
ing to  system  established  by 
Act  prohibited ;  member 
banks  as  depositaries. 

NOTE  ISSUES 

9799.  (1)  Federal  reserve  notes;    issue 

authorised;  by  whom  and 
for  what  dues  receivable; 
redemption. 

(2)  Application    for    Federal    re- 

serve notes;  collateral  re- 
quired. 

(3)  Reserves  against  deposits  and 

Federal  reserve  notes ; 
amount;  lettering  and  num- 
bering on  Federal  reserve 
notes;  return  for  credit  or 
redemption  of  Federal  re- 
serve notes  to  reserve  bank 
of  issue;  ten  per  cent  pen- 
alty on  issue  of  Federal  re- 
serve notes  by  bank  other 
than  that  of  issue;  redemp- 
tion of  Federal  reserve  notes 
at  Treasury;  exchange  for 
gold  of  Federal  reserve  notes 
received  at  Treasury  other- 
wise than  for  redemption ; 
cancellation  and  destruction 
of  Federal  reserve  notes  un- 
fit for  circulation. 

(4)  Deposits  in  Treasury  for  re- 

demption of  Federal  reserve 
notes;  amount;  grant  or 
rejection  of  application  for 
Federal  reserve  nbtes;  man- 
ner of  supplying  notes;  in- 
terest on  notes ;  lien  of  notes 
on  assets  of  bank. 

(5)  Reduction  of  liability  for  out- 

standing Federal  reserve 
notes  by  deposit  of  Federal 
reserve  notes,  etc.,  with  Fed- 
eral reserve  agent;  disposi- 
tion of  gold,  etc,  so  deposit- 
ed, 
(e)  Withdrawal  of  collateral  de- 
posited for  protection  of  Fed- 
eral reserve  notes  and  sub- 
stitution of  other  collateraL 

(7)  Plates  and  dies  for  and  de- 

nominations, form  and  tenor 
of  Federal  reserve  notes. 

(8)  Place  of  deposit  of  Federal  re- 

serve notes  prior  to  delivery 
to  Federal  reserve  banks. 

(9)  Control  and  direction  of  plates 

and  dies  by  ComptroUer  of 
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Currency;  ezpense  of  issue 
and  retirement  of  notes  to  be 
paid  by  Federal  reserve 
banks. 

(10)  Examination   of  plates,   dies, 

etc. 

(11)  Appropriations  and  paper  for 

printing  Federal  reserve 
notes ;  reimbursement  of 
United  States  for  printing 
notes  by  national  banks  and 
Federal  reserve  banks. 

(12)  Deposit  of  checks  and  drafts 

for  collection ;  charges ; 
clearance  of  checks. 

(13)  Rules     and     regulations     for 

transfer  of  funds  and  charg- 
es therefor  among  Federal 
reserve  banks ;  clearing 
houses. 

REFUNDING  BONDS 

98(X>.  (1)  Retirement  of  circulating 
notes;  application  for  sale 
of  bonds  deposited  to  secure 
notes. 

(2)  List  of  applications  for  Fed- 

eral reserve  board ;  purchase 
of  bonds  by  Federal  reserve 
banks;  allotment  of  bonds 
to  Federal  reserve  banks. 

(3)  Transfer  of  bonds  to  Federal 

reserve  banks ;  deposit  and 
payment  of  purchase  price. 


(4)  Issue  of  circulating  notes  to 
Federal  reserve  banks  pur- 
chasing bonds. 

(6)  Issue  of  circulating  notes  to 
Federal  reserve  banks ; 
amount ;   form. 

(6)  Exchange  of  two  per  cent  gold 

bonds  with  circulation  priv- 
ileges'for  one  year  gold  notes 
without  circulation  privileg- 
es. 

(7)  Issue  of  one  year  gold  notes 

and  three  per  cent  gold 
bonds. 

(8)  Exchange   of   one   year   gold 

notes  for  three  per  cent  gold 
bonds. 

BANK  RESERVES 

9801.  (1)  Demand  deposits  defined. 

(2)  Reserves  of  subscribing  mem- 
ber banks. 

9802.  Repeal  of  law  making  funds  de- 

posited for  redemption  of  na- 
tional bank  notes  part  of  re- 
serve fund. 

9803.  Repeal;    borrowing  gold  on  secu- 

rity of  United  States  bonds  or 
one  year  gold  notes;  sale  of 
such  bonds  or  notes. 

9804.  Effect  of  partial  invalidity  of  act 

9805.  Reservation  of  power  to  amend, 

alter,  or  repeal  act. 


§  9785.  (Act  Dec.  23,  1913,  c.  6,  §  1.)    Short  title  of  act?  '*bank," 
''national    bank,"    "national   banking    association,''    ''member 
bank,"  "board,"  "district,"  and  "reserve  bank,"  defined. 
The  short  title  of  this  Act  shall  be  the  "Federal  Reserve  Act" 
Wherever  the  word  "bank"  is  used  in  this  Act,  the  word  shall  be 
held  to  include  State  bank,  banking  association,  and  trust  company, 
except  where  national  banks  or  Federal  reserve  banks  are  specif- 
ically referred  to. 

The  terms  "national  bank"  and  "national  banking  association" 
used  in  this  Act  shall  be  held  to  be  synonymous  and  interchange- 
able. The  term  "member  bank"  shall  be  held  to  mean  any  national 
bank,  State  bank,  or  bank  or  trust  company  which  has  become  a 
member  of  one  of  the  reserve  banks  created  by  this  Act.  The  term 
"board"  shall  be  held  to  mean  Federal  Reserve  Board;  the  term 
"district"  shall  be  held  to  mean  Federal  reserve  district ;  the  term 
"reserve  bank"  shall  be  held  to  mean  Federal  reserve  bank.  (38 
Stat.  251.) 

This  was  the  first  section  of  the  Federal  Reserve  Act,  entitled,  "An  act  to  pro- 
vide for  the  establishment  of  Federal  reserve  banks,  to  furnish  an  elastic  cur- 
rency, to  afford  means  of  rediscounting  commercial  paper,  to  establish  a  more 
effective  supervision  of  banking  in  the  United  States,  and  for  other  purposes." 

Sections  2-7,  9-16,  18-20,  26,  29,  and  30  of  the  act  are  set  forth  post,  under 
this  chapter,  §§  9786-9805. 

Section  8  of  the  act  amended  R.  S.  §  5154,  and  is  incorporated  in  that  sec- 
tion as  set  forth  ante,  §  9694. 

Section  17  of  the  act  repealed  so  much  of  R.  S.  S  5159,  Act  June  20,  1874,  I 
4,  and  Act  July  12,  1882,  |  8,  and  any  other  provisions  of  existing  statutes 
as  required  that  before  any  national  banking  association  shall  be  authorized  to 
commence  banking  business  it  shall  transfer  and  deliver  to  the  Treasurer  of  the 
United  States  a  stated  amount  of  United  States  registered  bonds. 

Section  21  of  the  act  amended  R.  S.  §  5240,  and  is  incorporated  in  that 
section  as  set  forth  post,  |  9832. 

Section  22  of  the  act,  relating  to  loans  and  gratuities  to  bank  examiners,  pro- 
hibiting the  giving  to  or  receipt  by  officers,  directors,  employes,  or  attorneys  of 
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a  member  bank  of  fees,  commissions,  gifts,  etc.,  for  or  in  connection  with  any 
transaction  or  business  of  the  bank,  except  as  prescribed,  prohibiting  examin- 
ers from  disclosing  tbe  names  of  borrowers  or  the  collateral  for  loans  of  a 
member  bank,  except  in  certain  cases,  and  prescribing  the  punishment  for  vio- 
lations of  its  provisions,  is  set  forth  post,  §  9883. 

Section  23  of  the  act,  relating  to  the  individual  liability  of  stockholders  of 
national  banks,  is  set  forth  ante,  §  0689. 

Section  24  of  the  act,  relating  to  loans  on  farm  lands  by  national  banks, 
is  set  forth  ante,  g  9763. 

Section  25  of  the  act,  relating  to  the  establishment  of  foreign  branches  by 
national  banks,  is  set  forth  ante,  S  9745. 

Section  27  of  said  act  extended  the  provisions  of  the  Aldrich-Vreeland  Act  of 
May  30,  1908,  c.  229,  35  Stat.  546,  to  June  30,  1915,  and  re-enacted  R.  S.  g| 
5153,  5172,  5191,  and  5214,  ante,  SS  9691,  9714,  9746,  9779,  to  read  as  they 
read  prior  to  their  amendment  by  said  Aldrich-Vreeland  Act  of  May  30,  1908, 
c  229,  subject  to  such  amendments  or  modifications  as  were  prescribed  by  this 
act.  It  was  amended  by  Act  Aug.  4,  1914,  c.  225,  38  Stat.  682.  A  proviso  an- 
nexed to  the  section,  amending  a  part  of  said  Aldrich-Vreeland  Act  of  May  30, 
1908,  c.  229,  §  9,  which  section  amended  R..  S.  §  5214,  is  incorporated  in  said 
R.  S.  §  5214,  as  set  forth  ante,  g  9779.  See,  also,  notes  to  Chapter  Two  A  of 
this  Title. 

Section  28  of  the  act  amended  R.  S.  §  5143,  and  is  incorporated  in  that  8eo> 
tion  as  set  forth  ante,  S  9681. 

FEDERAL  RESERVE  DISTRICTS 

§  9786.  (Act  Dec.  23,  1913,  c  6,  §  2.)  (1)  Federal  reserve  cities 
and  Federal  reserve  districts;  designation  by  Reserve  Bank 
Organization  Committee ;  readjustment 
As  €oon  as  practicable,  the  Secretary  of  the  Treasury,  the  Secre- 
tary of  Agriculture  and  the  Comptroller  of  the  Currency,  acting  as 
"The  Reserve  Bank  Organization  Committee,"  shall  designate  not 
less  than  eight  nor  more  than  twelve  cities  to  be  known  as  Federal 
reserve  cities,  and  shall  divide  the  continental  United  States,  ex- 
cluding Alaska,  into  districts,  each  district  to  contain  only  one  of 
such  Federal  reserve  cities.  The  determination  of  said  organiza- 
tion committee  shall  not  be  subject  to  review  except  by  the  Feder- 
al Reserve  Board  when  organized:  Provided,  That  the  districts 
shall  be  apportioned  with  due  regard  to  the  convenience  and  cus- 
tomary course  of  business  and  shall  not  necessarily  be  coterminous 
with  any  State  or  States.  The  districts  thus  created  may  be  re- 
adjusted and  new  districts  may  from  time  to  time  be  created  by  the 
Federal  Reserve  Board,  not  to  exceed  twelve  in  all.  Such  districts 
shall  be  known  as  Federal  reserve  districts  and  may  be  designated 
by  number.  A  majority  of  the  organization  committee  shall  con- 
stitute a  quorum  with  authority  to  act. 

(2)  Powers  of  Reserve  Bank  Organization  Committee;  Federal 
reserve  banks;  supervision  of  organization;  titles  of  Federal 
reserve  banks. 

Said  organization  committee  shall  be  authorized  to  employ  coun- 
sel and  expert  aid,  to  take  testimony,  to  send  for  persons  and  pa- 
pers, to  administer  oaths,  and  to  make  such  investigation  as  may  be 
deemed  necessary  by  the  said  committee  in  determining  the  re- 
serve districts  and  in  designating  the  cities  within  such  districts 
where  such  Federal  reserve  banks  shall  be  severally  located.  The 
said  committee  shall  supervise  the  organization  in  each  of  the  cities 
designated  of  a  Federal  reserve  bank,  which  shall  include  in  its 
title  the  name  of  the  city  in  which  it  is  situated,  as  "Federal  Re- 
serve Bank  of  Chicago." 

(3)  Acceptance  of  act  by  banks;  subscriptions  to  capital  stock 
of  Federal  reserve  banks ;  when  and  how  payable. 

Under  regulations  to  be  prescribed  by  the  organization  commit- 
tee, every  national  banking  association  in  the  United  States  is 
hereby  required,  and  every  eligible  bank  in  the  United  States  and 
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every  trust  company  within  the  District  of  Columbia,  is  hereby  au- 
thorized to  signify  in  writing,  within  sixty  days  after  the  passage 
of  this  Act,  its  acceptance  of  the  terms  and  provisions  hereof. 
When  the  organization  committee  shall  have  designated  the  cities 
in  which  Federal  reserve  banks  are  to  be  organized,  and  fixed  the 
geographical  limits  of  the  Federal  reserve  districts,  every  national 
banking  association  within  that  district  shall  be  required  within 
thirty  days  after  notice  from  the  organization  committee,  to  sub- 
scribe to  the  capital  stock  of  such  Federal  reserve  bank  in  a  sum 
equal  to  six  per  centum  of  the  paid-up  capital  stock  and  surplus  of 
such  bank,  one-sixth  of  the  subscription  to  be  payable  on  call  of 
the  organization  committee  or  of  the  Federal  Reserve  Board,  one- 
sixth  within  three  months  and  one-sixth  within  six  months  there- 
after, and  the  remainder  of  the  subscription,  or  anv  part  thereof, 
shall  be  subject  to  call  when  deemed  necessary  by  the  Federal  Re- 
serve Board,  said  payments  to  be  in  gold  or  gold  certificates. 

(4)  Liability  of  shareholders  of  Federal  reserve  banks. 

The  shareholders  of  every  Federal  reserve  bank  shall  be  held  in- 
dividually responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of  such  bank  to  the  ex- 
tent of  the  amount  of  their  subscriptions  to  such  stock  at  the  par 
value  thereof  in  addition  to  the  amount  subscribed,  whether  such 
subscriptions  have  been  paid  up  in  whole  or  in  part,  under  the 
provisions  of  this  Act. 

The  liability  of  Bhareholdera  of  national  banking  associations  generally  was 
prescribed  by  section  23  of  this  act,  ante,  §  9689,  which  section  superseded  R. 
S.  §  5151. 

(5)  Banks  failing  to  accept  act  to  cease  acting  as  reserve  agents. 

Any  national  bank  failing  to  signify  its  acceptance  of  the  terms 
of  this  Act  within  the  sixty  days  aforesaid,  shall  cease  to  act  as  a 
reserve  agent,  upon  thirty  days'  notice,  to  be  given  within  the  dis- 
cretion of  the  said  organization  committee  or  of  the  Federal  Re- 
serve Board. 

(6)  Banks  failing  to  become  member  banks  or  to  comply  with  pro- 
visions of  act  to  forfeit  rights,  etc.,  under  national  bank  act; 
determination  of  noncompliance  with  or  violations  of  act;  lia- 
bility of  directors  of  banks  for  noncompliance  with  or  viola- 
tions of  act. 

Should  any  national  banking  association  in  the  United  States 
now  organized  fail  within  one  year  after  the  passage  of  this  Act 
to  become  a  member  bank  or  fail  to  comply  with  any  of  the  provi- 
sions of  this  Act  applicable  thereto,  all  of  the  rights,  privileges,  and 
franchises  of  such  association  granted  to  it  under  the  national-bank 
Act,  or  under  the  provisions  of  this  Act,  shall  be  thereby  forfeited. 
Any  noncompliance  with  or  violation  of  this  Act  shall,  however,  be 
determined  and  adjudged  by  any  court  of  the  United  States  of 
competent  jurisdiction  in  a  suit  brought  for  that  purpose  in  the 
district  or  territory  in  which  such  bank  is  located,  under  direction 
of  the  Federal  Reserve  Board,  by  the  Comptroller  of  the  Currency 
in  his  own  name  before  the  association  shall  be  declared  dissolved. 
In  cases  of  such  noncompliance  or  violation,  other  than  the  failure 
to  become  a  member  bank  under  the  provisions  of  this  Act,  every 
director  who  participated  in  or  assented  to  the  same  shall  be  held 
liable  in  his  personal  or  individual  capacity  for  all  damages  which 
said  bank,  its  shareholders,  or  any  other  person  shall  have  sustain- 
ed in  consequence  of  such  violation. 
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(7)  E£Fect  of  dissolution  of  banks. 

Such  dissolution  shall  not  take  away  or  impair  any  remedy 
against  such  corporation,  its  stockholders  or  officers,  for  any  lia- 
bility or  penalty  which  shall  have  been  previously  incurred. 

(8)  Public  subscriptions  to  capital  stock  of  Federal  reserve  banks. 
Should  the  subscriptions  by  banks  to  the  stock  of  said  Federal 

reserve  banks  or  any  one  or  more  of  them  be,  in  the  judgment  of 
the  organization  committee,  insufficient  to  provide  the  amount  of 
capital  required  therefor,  then  and  in  that  event  the  said  organiza- 
tion committee  may,  under  conditions  and  regulations  to  be  pre- 
scribed by  it,  offer  to  public  subscription  at  par  such  an  amount  of 
stock  in  said  Federal  reserve  banks,  or  any  one  or  more  of  them,  as 
said  committee  shall  determine,  subject  to  the  same  conditions  as 
to  payment  and  stock  liability  as  provided  for  member  banks. 

(9)  Limitation  on  amount  of  public  subscriptions  to  capital  stock 
of  Federal  reserve  banks ;   designation  and  transfer  of  stock. 

No  individual,  copartnership,  or  corporation  other  than  a  member 
bank  of  its  district  shall  be  permitted  to  subscribe  for  or  to  hold  at 
any  time  more  than  $25,000  par  value  of  stock  in  any  Federal  re- 
serve bank.  Such  stock  shall  be  known  as  public  stock  and  may  be 
transferred  on  the  books  of  the  Federal  reserve  bank  by  the  chair- 
man of  the  board  of  directors  of  such  bank. 

(10)  Allotment  to  United  States  of  stock  in  Federal  reserve  banks. 

Should  the  total  subscriptions  by  banks  and  the  public  to  the 
stock  of  said  Federal  reserve  banks,  or  any  one  or  more  of  them, 
be,  in  the  judgment  of  the  organization  committee,  insufficient  to 
provide  the  amount  of  capital  required  therefor,  then  and  in  that 
event  the  said  organization  committee  shall  allot  to  the  United 
States  such  an  amount  of  said  stock  as  said  committee  shall  deter- 
mine. Said  United  States  stock  shall  be  paid  for  at  par  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  and  shall  be 
held  by  the  Secretary  of  the  Treasury  and  disposed  of  for  the  ben- 
efit of  the  United  States  in  such  manner,  at  such  times,  and  at  such 
price,  not  less  than  par,  as  the  Secretary  of  the  Treasury  shall  de- 
termine. 

(11)  Nonvoting  stock. 

Stock  not  held  by  member  banks  shall  not  be  entitled  to  voting 
power. 

(12)  Rules  and  regulations  governing  transfers  of  capital  stock  of 
Federal  reserve  banks. 

The  Federal  Reserve  Board  is  hereby  empowered  to  adopt  and 
promulgate  rules  and  regulations  governing  the  transfers  of  said 
stock. 

(13)  Required  capital  of  Federal  reserve  banks;  effect  of  act  on 
present  reserve  cities  and  central  reserve  cities;  powers  and 
expenses  of  organization  committee  in  carrying  out  the  pro- 
visions of  act;  appropriation. 

No  Federal  reserve  bank  shall  commence  business  with  a  sub- 
scribed capital  less  than  $4,000,000.  The  organization  of  reserve 
districts  and  Federal  reserve  cities  shall  not  be  construed  as  chang- 
ing the  present  status  of  reserve  cities  and  central  reserve  cities, 
except  in  so  far  as  this  Act  changes  the  amount  of  reserves  that 
may  be  carried  with  approved  reserve  agents  located  therein.  The 
organization  committee  shall  have  power  to  appoint  such  assistants 
and  incur  such  expenses  in  carrying  out  the  provisions  of  this  Act 
as  it  shall  deem  necessary,  and  such  expenses  shall  be  payable  by 
the  Treasurer  of  the  United  States  upon  voucher  approved  by  the 
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Secretary  of  the  Treasury,  and  the  sum  of  $100,OCX),  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated,  out  of  any 
moneys  in  the  Treasury. not  otherwise  appropriated,  for  the  pay- 
ment of  such  expenses.    (38  Stat  251.) 

The  preTions  provisions  relating  to  reserve  cities  and  central  reserve  cities 
were  contained  in  R.  S.  §i  5191,  5192,  Act  June  20,  1874,  c.  843,  |  2,  and 
Act  March  3,  1887,  c  378,  If  1,  2,  ante,  §S  9746-^50. 

BRANCH  OPPICES 

§  9787.  (Act  Dec.  23,  1913,  c.  6,  §  3.)  Federal  reserve  bank  branch 
oIKces ;  directors  and  managers  of  branch  banks. 
Each  Federal  reserve  bank  shall  establish  branch  banks  within 
the  Federal  reserve  district  in  which  it  is  located  and  may  do 
so  in  the  district  of  any  Federal  reserve  bank  which  may  have  been 
suspended.  Such  branches  shall  be  operated  by  a  board  of  direc- 
tors under  rules  and  regulations  approved  by  the  Federal  Reserve 
Board.  Directors  of  branch  banks  shall  possess  the  same  qualifica- 
tions as  directors  of  the  Federal  reserve  banks.  Four  of  said  di- 
rectors shall  be  selected  by  the  reserve  bank  and  three  by  the  Fed- 
eral Reserve  Board,  and  they  shall  hold  office  during«  the  pleasure, 
respectively,  of  the  parent  bank  and  the  Federal  Reserve  Board. 
The  reserve  bank  shall  designate  one  of  the  directors  as  manager. 
(38  Stat  253.) 

FEDERAL  BBSERVE  BANKS 

§  9788.  (Act  Dec  23,  1913,  c.  6,  §  4.)  (1)  Certificate  of  es- 
tablishment of  Federal  reserve  districts ;  contents;  application 
blanks  for  subscriptions  to  capital  stock  of  Federal  reserve 
banks. 

When  the  organization  committee  shall  have  established  Feder- 
al reserve  districts  as  provided  in  section  two  of  this  Act,  a  certifi- 
cate shall  be  filed  with  the  Comptroller  of  the  Currency  showing 
the  geographical  limits  of  such  districts  and  the  Federal  reserve 
city  designated  in  each  of  such  districts.  The  Comptroller  of  the 
Currency  shall  thereupon  cause  to  be  forwarded  to  each  national 
bank  located  in  each  district,  and  to  such  other  banks  declared  to 
be  eligible  by  the  organization  committee  which  may  apply  there- 
for, an  application  blank  in  form  to  be  approved  by  the  organiza- 
tion committee,  which  blank  shall  contain  a  resolution  to  be  adopt- 
ed by  the  board  of  directors  of  each  bank  executing  such  applica- 
tion, authorizing  a  subscription  to  the  capital  stock  of  the  Federal 
reserve  bank  organizing  in  that  district  in  accordance  with  the  pro- 
visions of  this  Act. 

(2)  Certificate  of  organization  of  Federal  reserve  bank;  contents. 

When  the  minimum  amount  of  capital  stock  prescribed  by  this 
Act  for  the  organization  of  any  Federal  reserve  bank  shall  have 
been  subscribed  and  allotted,  the  organization  committee  shall 
designate  any  five  banks  of  those  whose  applications  have  been  re- 
ceived, to  execute  a  certificate  of  organization,  and  thereupon  the 
banks  so  designated  shall,  under  their  seals,  make  an  organization 
certificate  which  shall  specifically  state  the  name  of  such  Federal 
reserve  bank,  the  territorial  extent  of  the  district  over  which  the 
operations  of  such  Federal  reserve  bank  are  to  be  carried  on,  the 
city  and  State  in  which  said  bank  is  to  be  located,  the  amount  of 
capital  stock  and  the  number  of  shares  into  which  the  same  is  di- 
vided, the  name  and  place  of  doing  business  of  each  bank  executing 
such  certificate,  and  of  all  banks  which  have  subscribed  to  the  cap- 
ital stock  of  such  Federal  reserve  bank  and  the  number  of  shares 
subscribed  by  each,  and  the  fact  that  the  certificate  is  made  to  en- 
able those  banks  executing  same,  and  all  banks  which  have  sub- 
scribed or  may  thereafter  subscribe  to  the  capital  stock  of  such 
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Federal  reserve  bank,  to  avail  themselves  of  the  advantages  of  this 
Act. 

(3)  Acknowledgment  and  transmission  of  certificate  of  organiza- 
tion to  Comptroller  of  Currency ;  filing. 

The  said  organization  certificate  shall  be  acknowledged  before  a 
judge  of  some  court  of  record  or  notary  public ;  and  shall  be,  to- 
gether with  the  acknowledgment  thereof,  authenticated  by  the  seal 
of  such  cour^,  or  notary,  transmitted  to  the  Comptroller  of  the  Cur- 
rency, who  shall  file,  record  and  carefully  preserve  the  same  in  his 
office. 

(4)  Corporate  capacity  and  powers  of  Federal  reserve  banks. 

Upon  the  filing  of  such  certificate  with  the  Comptroller  of  the 
Currency  as  aforesaid,  the  said  Federal  reserve  bank  shall  become 
a  body  corporate  and  as  such,  and  in  the  name  designated  in  such 
organization  certificate,  shall  have  power — 

First.  To  adopt  and  use  a  corporate  seal. 

Second.  To  have  succession  for  a  period  of  twenty  years  from  its 
organization  unless  it  is  sooner  dissolved  by  an  Act  of  Congress,  or 
unless  its  franchise  becomes  forfeited  by  some  violation  of  law. 

Third.  To  make  contracts. 

Fourth.  To  sue  and  be  sued,  complain  and  defend,  in  any  court 
of  law  or  equity. 

Fifth.  To  appoint  by  its  board  of  directors,  such  officers  and  em- 
ployees as  are  not  otherwise  provided  for  in  this  Act,  to  define  their 
duties,  require  bonds  of  them  and  fix  the  penalty  thereof,  and  to 
dismiss  at  pleasure  such  officers  or  employees. 

Sixth.  To  prescribe  by  its  board  of  directors  by-laws  not  incon- 
sistent with  law,  regulating  the  manner  in  which  its  general  busi- 
ness may  be  conducted,  and  the  privileges  granted  to  it  by  law 
may  be  exercised  and  enjoyed. 

Seventh.  To  exercise  by  its  board  of  directors,  or  duly  authorized 
officers  or  agents,  all  powers  specifically  granted  by  the  provisions 
of  this  Act  and  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking  within  the  limitations  prescribed 
by  this  Act. 

Eighth.  Upon  deposit  with  the  Treasurer  of  the  United  States  of 
any  bonds  of  the  United  States  in  the  manner  provided  by  existing 
law  relating  to  national  banks,  to  receive  from  the  Comptroller  of 
the  Currency  circulating  notes  in  blank,  registered  and  counter- 
signed as  provided  by  law,  equal  in  amount  to  the  par  value  of  the 
bonds  so  deposited,  such  notes  to  be  issued  under  the  same  condi- 
tions and  provisions  of  law  as  relate  to  the  issue  of  circulating 
notes  of  national  banks  secured  by  bonds  of  the  United  States  bear- 
ing the  circulating  privilege,  except  that  the  issue  of  such  notes 
shall  not  be  limited  to  the  capital  stock  of  such  Federal  reserve 
bank. 

But  no  Federal  reserve  bank  shall  transact  any  business  except 
such  as  is  incidental  and  necessarily  preliminary  to  its  organization 
until  it  has  been  authorized  by  the  Comptroller  of  the  Currency  to 
commence  business  under  the  provisions  of  this  Act. 

(5)  Board  of  directors  of  Federal  reserve  banks;  classification, 
qualifications  and  election ;  compensation  and  expenses ;  chair- 
man of  Federal  reserve  bank  and  ^'Federal  reserve  agent"; 
appointment,  qualifications,  cdmpensation,  and  powers  and  du» 
ties;  deputy  chairman  of  Federal  reserve  bank  and  deputy 
Federal  reserve  agent;   meetings  of  directors;   term  of  office 

.  of  directors ;  vacancies  in  office  of  directors. 
Every  Federal  reserve  bank  shall  be  conducted  under  the  super- 
vision and  control  of  a  board  of  directors. 
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The  board  of  directors  sball  perform  the  duties  usually  apper- 
taining to  the  office  of  directors  of  banking  associations  and  all 
such  duties  as  are  prescribed  by  law. 

Said  board  shall  administer  the  affairs  of  said  bank  fairly  and  im- 
partially and  without  discrimination  in  favor  of  or  against  any 
member  bank  or  banks  and  shall,  subject  to  the  provisions  of  law 
and  the  orders  of  the  Federal  Reserve  Board,  extend  to  each  mem- 
ber bank  such  discounts,  advancements  and  accommodations  as  may 
be  safely  and  reasonably  made  with  due  regard  for  the  claims  and 
demands  of  other  member  banks. 

Such  board  of  directors  shall  be  selected  as  hereinafter  specified 
and  shall  consist  of  nine  members,  holding  office  for  three  years, 
and  divided  into  three  classes,  designated  as  classes  A,  B,  and  C. 

Class  A  shall  consist  of  three  members,  who  shall  be  chosen  by 
and  be  representative  of  the  stock-holding  banks. 

Class  B  shall  consist  of  three  members,  who  at  the  time  of  their 
election  shall  be  actively  engaged  in  their  district  in  commerce, 
agriculture  or  some  other  industrial  pursuit. 

Class  C  shall  consist  of  three  members  who  shall  be  designated 
by  the  Federal  Reserve  Board.  When  the  necessary  subscriptions 
to  the  capital  stock  have  been  obtained  for  the  organization  of  any 
Federal  reserve  bank,  the  Federal  Reserve  Board  shall  appoint  the 
class  C  directors  and  shall  designate  one  of  such  directors  as 
chairman  of  the  board  to  be  selected.  Pending  the  designation  of 
such  chairman,  the  organization  committee  shall  exercise  the  pow- 
ers and  duties  appertaining  to  the  office  of  chairman  in  the  organ- 
ization of  such  Federal  reserve  bank. 

No  Senator  or  Representative  in  Congress  shall  be  a  member  of 
the  Federal  Reserve  Board  or  an  officer  or  a  director  of  a  Federal 
reserve  bank. 

No  director  of  class  B  shall  be  an  officer,  director,  or  employee 
of  any  bank. 

No  director  of  class  C  shall  be  an  officer,  director,  employee,  or 
stockholder  of  any  bank. 

Directors  of  class  A  and  class  B  shall  be  chosen  in  the  following 
manner : 

The  chairman  of  the  board  of  directors  of  the  Federal  reserve 
bank  of  the  district  in  which  the  bank  is  situated  or,  pending  the 
appointment  of  such  chairman,  the  organization  committee  shall 
classify  the  member  banks  of  the  district  into  three  general  groups 
or  divisions.  Each  group  shall  contain  as  nearly  as  may  be  one- 
third  of  the  aggregate  number  of  the  member  banks  of. the  district 
and  shall  consist,  as  nearly  as  may  be,  of  banks  of  similar  capital- 
ization. The  groups  shall  be  designated  by  number  by  the  chair- 
man. 

At  a  regularly  called  meeting  of  the  board  of  directors  of  each 
member  bank  in  the  district  it  shall  elect  by  ballot  a  district  reserve 
elector  and  shall  certify  his  name  to  the  chairman  of  the  board  of 
directors  of  the  Federal  reserve  bank  of  the  district.  The  chair- 
man shall  make  lists  of  the  district  reserve  electors  thus  named 
by  banks  in  each  of  the  aforesaid  three  groups  and  shall  trans- 
mit one  list  to  each  elector  in  each  group. 

Each  member  bank  shall  be  permitted  to  nominate  to  the  chair- 
man one  candidate  for  director  of  class  A  and  one  candidate  for 
director  of  class  B.  The  candidates  so  nominated  shall  be  listed  by 
the  chairman,  indicating  by  whom  nominated,  and  a  copy  6f  said 
list  shall,  within  fifteen  days  after  its  completion,  be  furnished  by 
the  chairman  to  each  elector. 
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Every  elector  shall,  with  fifteen  days  after  the  receipt  of  the 
said  list,  certify  to  the  chairman  his  first,  second,  and  other  choices 
of  a  director  of  class  A  and  class  B,  respectively,  upon  a  prefer- 
ential ballot,  on  a  form  furnished  by  the  chairman  of  the  board  of 
directors  of  the  Federal  reserve  bank  of  the  district  Each  elector 
shall  make  a  cross  opposite  the  name  of  the  first,  second,  and  other 
choices  for  a  director  of  class  A  and  for  a  director  of  class  B,  but 
shall  not  vote  more  than  one  choice  for  any  one  candidate. 

Any  candidate  having  a  majority  of  all  votes  cast  in  the  column 
of  first  choice  shall 'be  declared  elected.  If  no  candidate  have  a 
majority  of  all  the  votes  in  the  first  column,  then  there  shall  be 
added  together  the  votes  cast  by  the  electors  for  such  candidates 
•in  the  second  column  and  the  votes  cast  for  the  several  candidates 
in  the  first  column.  If  any  candidate  then  have  a  majority  of  the 
electors  voting,  by  adding  together  the  first  and  second  choices,  he 
shall  be  declared  elected.  If  no  candidate  have  a  majority  of  elec- 
tors voting  when  the  first  and  second  choices  shall  have  been 
added,  then  the  votes  cast  in  the  third  column  for  other  choices 
shall  be  added  together  in  like  manner,  and  the  candidate  then  hav- 
ing the  highest  number  of  votes  shall  be  declared  elected.  An  im- 
mediate report  of  election  shall  be  declared. 

Class  C  directors  shall  be  appointed  by  the  Federal  Reserve 
Board.  They  shall  have  been  for  at  least  two  years  residents  of 
the  district  for  which  they  are  apt)ointed,  one  of  whom  shall  be 
designated  by  said  board  as  chairman  of  the  board  of  directors  of 
the  Federal  reserve  bank  and  as  "Federal  reserve  agent."  He  shall 
be  a  person  of  tested  banking  experience;  and  in  addition  to  his 
duties  as  chairman  of  the  board  of  directors  of  the  Federal  reserve 
bank  he  shall  be  required  to  maintain  under  regulations  to  be  es- 
tablished by  the  Federal  Reserve  Board  a  local  office  of  said  board 
on  the  premises  of  the  Federal  reserve  bank.  He  shall  make  reg- 
ular reports  to  the  Federal  Reserve  Board,  and  shall  act  as  its  of- 
ficial representative  for  the  performance  of  the  functions  conferred 
upon  it  by  this  Act.  He  shall  receive  an  annual  compensation 
to  be  fixed  by  the  Federal  Reserve  Board  and  paid  monthly  by 
the  Federal  reserve  bank  to  which  he  is  designated.  One  of  the 
directors  of  class  C,  who  shall  be  a  person  of  tested  banking  ex- 
perience, shall  be  appointed  by  the  Federal  Reserve  Board  as  dep- 
uty chairman  and  deputy  Federal  reserve  agent  to  exercise  the 
powers  of  the  chairman  of  the  board  and  Federal  reserve  agent  in 
case  of  absence  or  disability  of  his  principal. 

Directors  of  Federal  reserve  banks  shall  receive,  in  addition  to 
any  compensation  otherwise  provided,  a  reasonable  allowance  for 
necessary  expenses  in  attending  meetings  of  their  respective 
boards,  which  amount  shall  be  paid  by  the  respective  Federal  re- 
serve banks.  Any  compensation  that  may  be  provided  by  boards 
of  directors  of  Federal  reserve  banks  for  directors,  officers  or  em- 
ployees shall  be  subject  to  the  approval  of  the  Federal  Reserve 
Board. 

The  Reserve  Bank  Organization  Committee  may,  in  organizing 
Federal  reserve  banks,  call  such  meetings  of  bank  directors  in  the 
several  districts  as  may  be  necessary  to  carry  out  the  purposes  of 
this  Act,  and  may  exercise  the  functions  herein  conferred  upon  the 
chairman  of  the  board  of  directors  of  each  Federal  reserve  bank 
pending  the  complete  organization  of  such  bank. 

At  the  first  meeting  of  the  full  board  of  directors  of  each  Federal 
reserve  bank,  it  shall  be  the  duty  of  the  directors  of  classes  A,  B 
and  C,  respectively,  to  designate  one  of  the  members  of  each  class 
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whose  term  of  office  shall  expire  in  one  year  from  the  ifirst  of  Jan- 
uary nearest  to  date  of  such  meeting,  one  whose  term  of  office 
shall  expire  at  the  end  of  two  years  from  said  date,  and  one  whose 
term  of  office  shall  expire  at  the  end  of  three  years  from  said  date. 
Thereafter  every  director  of  a  Federal  reserve  bank  chosen  as  Ifere- 
inbefore  provided  shall  hold  office  for  a  term  of  three  years.  Va- 
cancies that  may  occur  in  the  several  classes  of  directors  of  Federal 
reserve  banks  may  be  filled  in  the  manner  provided  for  the  original 
selection  of  such  directors,  such  appointees  to  hold  office  for  the 
unexpired  terms  of  their  predecessors.    (38  Stat.  254.) 

The  Federal  Reseire  Board  was  empowered  to  enforce  provisions  of  the 
Clayton  Act  of  Oct  15,  1914,  c  323,  by  section  11  thereof,  ante,  8  8835J. 

Interlocking  directorates  in  specified  banks  were  prohibited  by  the  Clayton 
Act  of  Oct.  15,  1914,  c.  323,  I  8,  as  amended  by  Act  May  15,  1916,  c  120, 
ante,  g  8836h. 

STOCK  ISSUES ;    INCREASE  AND  DECREASE  OF  CAPITAL 

§  9789.  (Act   Dec.  23,   1913,  c  6,  §   5.)     Capital  stock  of  Fed- 
eral reserve  banks;    value  of  shares;    increase  or  decrease; 
certificate  of  increase;    transfer  or  hypothecation  of  shares 
owned  by  member  banks  prohibited ;  subscriptions  to  stock  of 
reserve  bank  on  increase  of  capital  by  member  bank;   amoimt 
of  subscription  to  stock  of  reserve  bank  required  of  member 
banks  after  organization  of  reserve  bank;  surrender  of  shares 
of  stock  in  reserve  bank  by  member  bank  on  decrease  of  capital 
or  liquidation. 
The  capital  stock  of  each  Federal  reserve  bank  shall  be  divided 
into  shares  of  $100  each.    The  outstanding  capital  stock  shall  be  in- 
creased from  time  to  time  as  member  banks  increase  their  capital 
stock  and  surplus  or  as  additional  banks  become  members,  and 
may  be  decreased  as  member  banks  reduce  their  capital  stock  or 
surplus  or  cease  to  be  members.    Shares  of  the  capital  stock  of 
Federal  reserve  banks  owned  by  member  banks  shall  not  be  trans- 
ferred or  hypothecated.    When  a  member  bank  increases  its  capi- 
tal stock  or  surplus,  it  shall  thereupon  subscribe  for  an  additional 
amount  of  capital  stock  of  the  Federal  reserve  bank  of  its  district 
equal  to  six  per  centum  of  the  said  increase,  one-half  of  said  sub- 
scription to  be  paid  in  the  manner  hereinbefore  provided  for  origi- 
nal subscription,  and  one-half  subject  to  call  of  the  Federal  Reserve 
Board.    A  bank  applying  for  stock  in  a  Federal  reserve  bank  at 
any  time  after  the  organization  thereof  must  subscribe  for  an 
amount  of  the  capital  stock  of  the  Federal  reserve  bank  equal  to 
six  per  centum  of  the  paid-up  capital  stock  and  surplus  of  said  ap- 
plicant bank,  paying  therefor  its  par  value  plus  one-half  of  one  per 
centum  a  month  from  the  period  of  the  last  dividend.    When  the 
capital  stock  of  any  Federal  reserve  bank  shall  have  been  increased 
either  on  account  of  the  increase  of  capital  stock  of  member  banks 
or  on  account  of  the  increase  in  the  number  of  member  banks,  the 
board  of  directors  shall  cause  to  be  executed  a  certificate  to  the 
Comptroller  of  the  Currency  showing  the  increase  in  capital  stock, 
the  amount  paid  in,  and  by  whom  paid.    When  a  member  bank  re- 
duces its  capital  stock  it  shall  surrender  a  proportionate  amount  of 
its  holdings  in  the  capital  of  said  Federal  reserve  bank,  and  when 
a  member  bank  voluntarily  liquidates  it  shall  surrender  all  o£  its 
holdings  of  the  capital  stock  of  siaid  Federal  reserve  bank  and  be 
released  from  its  stock  subscription  not  previously  called.     In  ei- 
ther case  the  shares  surrendered  shall  be  canceled  and  the  member 
bank  shall  receive  in  payment  therefor,  under  regulations  to  be 
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prescribed  by  the  Federal  Reserve  Board,  a  sum  equal  to  its  cash- 
paid  subscriptions  on  the  shares  surrendered  and  one-half  of  one 
per  centum  a  month  from  the  period  of  the  last  dividend,  not  to  ex- 
ceed the  book  value  thereof,  less  any  liability  of  such  member  bank 
to  the  Federal  reserve  bank.    (38  Stat.  257.) 

§  9790.  (Act  Dec.  23,  1913,  c.  6,  §  6.)  Cancellation  of  stock  held  by 
member  bank  on  insolvency;  certifica^te  of  reduction  of  capital 
of  reserve  bank. 
If  any  member  bank  shall  be  declared  insolvent  and  a  receiver 
appointed  therefor,  the  stock  held  by  it  in  said  Federal  reserve 
bank  shall  be  canceled,  without  impairment  of  its  liability,  and  all 
cash-paid  subscriptions  on  said  stock,  with  one-half  of  one  per 
centum  per  month  from  the  period  of  last  dividend,  not  to  exceed 
the  book  value  thereof,  shall  be  first  applied  to  all  debts  of  the  in- 
solvent member  bank  to  the  Federal  reserve  bank,  and  the  balance, 
if  any,  shall  be  paid  to  the  receiver  of  the  insolvent  bank.  When- 
ever the  capital  stock  of  a  Federal  reserve  bank  is  reduced,  either 
on  account  of  a  reduction  in  capital  stock  of  any  member  bank  or 
of  the  liquidation  or  insolvency  of  such  bank,  the  board  of  directors 
shall  cause  to  be  executed  a  certificate  to  the  Comptroller  of  the 
Currency  showing  such  reduction  of  capital  stock  and  the  amount 
repaid  to  such  bank.    (38  Stat.  258.) 

DIVISION  OF  EARNINGS 

§  9791.  (Act  Dec.  23,  1913,  c.  6,  §  7.)     (1)  Dividends  on  stock  of 

reserve  banks;  franchise  tax  on  net  earnings  of  reserve  banks; 

surplus  fund. 

After  all  necessary  expenses  of  a  Federal  reserve  bank  have  been 

paid  or  provided  for,  the  stockholders  shall  be  entitled  to  receive  an 

annual  dividend  of  six  per  centum  on  the  paid-in  capital  stock,  which 

dividend  shall  be  cumulative.     After  the  aforesaid  dividend  claims 

have  been  fully  met,  all  the  net  earnings  shall  be  paid  to  the  United 

States  as  a  franchise  tax,  except  that  one-half  of  such  net  earnings 

shall  be  paid  into  a  surplus  fund  until  it  shall  amount  to  forty  per 

centum  of  the  paid-in  capital  stock  of  such  bank. 

(2)  Disposition  of  net  earnings  paid  to  United  States  as  franchise 
tax;  disposition  of.  surplus  fund  on  dissolution  or  insolvency 
of  reserve  bank. 

The  net  earnings  derived  by  the  United  States  from  Federal  reserve 
banks  shall,  in  the  discretion  of  the  Secretary,  be  used  to  supplement 
the  gold  reserve  held  against  outstanding  United  States  notes,  or  shall 
be  applied  to  the  reduction  of  the  outstanding  bonded  indebtedness  of 
the  United  States  under  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Treasury.  Should  a  Federal  reserve  bank  be  dissolved 
or  go  into  liquidation,  any  surplus  remaining,  after  the  payment  of  all 
debts,  dividend  requirements  as  hereinbefore  provided,  and  the  par 
value  of  the  stock,  shall  be  paid  to  and  become  the  property  of  the 
United  States  and  shall  be  similarly  applied. 

(3)  Exemption  of  reserve  banks  from  taxation. 

Federal  reserve  banks,  including  the  capital  stock  and  surplus  there- 
in, and  the  income  derived  therefrom  shall  be  exempt  from  Federal, 
State,  and  local  taxation,  except  taxes  upon  real  estate.  (38  Stat 
258.) 

STATE  BANKS  AS  BdEEMBERS 

§  9792.  (Act  Dec.  23,  1913,  c.  6,  §  9.)     (1)  State  banks  as  mem- 
bers of  Federal  reserve  baxiks;    application,  etc.;    stock,  how 
paid  for. 
Any  bank  incorporated  by  special  law  of  any  State,  or  organized 
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under  the  general  laws  of  any  State  or  of  the  United  States,  may 
make  application  to  the  reserve  bank  organization  committee,  pend- 
ing organization,  and  thereafter  to  the  Federal  Reserve  Board  for 
the  right  to  subscribe  to  the  stock  of  the  Federal  reserve  bank  or- 
ganized or  to  be  organized  within  the  Federal  reserve  district  where  the 
applicant  is  located.  The  organization  committee  or  the  Federal  Re- 
serve Board,  under  such  rules  and  regulations  as  it  may  prescribe, 
subject  to  the  provisions  of  this  section,  may  permit  the  applying  bank 
to  become  a  stockholder  in  the  Federal  reserve  bank  of  the  district 
in  which  the  applying  bank  is  located.  Whenever  the  organization 
committee  or  the  Federal  Reserve  Board  shall  permit  the  applying 
bank  to  become  a  stockholder  in  the  Federal  reserve  bank  of  the  dis- 
trict, stock  shall  be  issued  and  paid  for  under  the  rules  and  regulations 
in  this  Act  provided  for  national  banks  which  become  stockholders 
in  Federal  reserve  banks. 

(2)  By-laws  regulating  admission  of  state  banks»  etc.,  to  member- 
ship in  Federal  reserve  banks;  capital  stock  required  of  state 
banks  as  condition  precedent  to  membership  in  Federal  reserve 
bank. 

The  organization  committee  or  the  Federal  Reserve  Board  shall 
establish  by-laws  for  the  general  government  of  its  conduct  in  acting 
upon  applications  made  by  the  State  banks  and  banking  associations 
and  trust  companies  for  stock  ownership  in  Federal  reserve  banks. 
Such  by-laws  shall  require  applying  banks  not  organized  under  Fed- 
eral law  to  comply  with  the  reserve  and  capital  requirements  and  to 
submit  to  the  examination  and  regulations  prescribed  by  the  organiza- 
tion committee  or  by  the  Federal  Reserve  Board.  No  applying  bank 
shall  be  admitted  to  membership  in  a  Federal  reserve  bank  unless  it 
possesses  a  paid-up  unimpaired  capital  sufficient  to  entitle  it  to  be- 
come a  national  banking  association  in  the  place  where  it  is  situated, 
under  the  provisions  of  the  national  banking  Act. 

The  provisioxiB  of  the  national  bank  act  relating  to  the  organization  of  state 
banks  as  national  banking  associations  were  incorporated  in  R.  S.  §§  5154, 
5155,  ante,  §|  9694,  9695. 

(3)  Laws,  etc.,  applicable  to  state  banks  on  becoming  members  of 
Federal  reserve  banks. 

Any  bank  becoming  a  member  of  a  Federal  reserve  bank  under  the 
provisions  of  this  section  shall,  in  addition  to  the  regulations  and  re- 
strictions hereinbefore  provided,  be  required  to  conform  to  the  pro- 
visions of  law  imposed  on  the  national  banks  respecting  the  limita- 
tion of  liability  which  may  be  incurred  by  any  person,  firm,  or  cor- 
poration to  such  banks,  tiie  prohibition  against  making  purchase  of 
or  loans  on  stock  of  such  banks,  and  the  withdrawal  or  impairment 
of  capital,  or  the  payment  of  unearned  dividends,  and  to  such  rules 
and  regulations  as  the  Federal  Reserve  Board  may,  in  pursuance 
thereof,  prescribe. 

Such  banks,  and  the  officers,  agents,  and  employees  thereof,  shall 
also  be  subject  to  the  provisions  of  and  to  the  penalties  prescribed 
by  sections  fifty-one  hundred  and  ninety-eight,  fifty-two  hundred,  fifty- 
two  hundred  and  one,  and  fifty-two  hundred  and  eight,  and  fifty-two 
hundred  and  nine  of  the  Revised  Statutes.  The  member  banks  shall 
also  be  required  to  make  reports  of  the  conditions  and  of  the  pay- 
ments of  dividends  to  the  comptroller,  as  provided  in  sections  fifty- 
two  hundred  and  eleven  and  fifty-two  hundred  and  twelve  of  tiiie 
Revised  Statutes,  and  shall  be  subject  to  the  penalties  prescribed  by 
section  fifty-two  hundred  and  thirteen  for  the  failure  to  make  such 
report. 

Of  the  sections  of  the  Revised  Statutes  mentioned  in  this  section,  R.  S.  | 
5198,  relating  to  the  taking  of  usurious  interest,  etc,  is  set  fortii  ante,  (  9759 ; 
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R.  S.  f  5200,  ante,  |  9t61,  prescribed  the  limit  of  liability  which  may  1)e  in- 
curred by  any  one  person,  etc. ;  R.  S.  f  6201,  ante,  f  9762,  prohibited  the  pni^ 
chase  of  or  loans  on  stock,  etc. ;  R.  S.  f  5208,  ante,  fii  9770,  prescribed  a  penalty 
for  falsely  certifying  checks ;  R.  S.  §  5209,  ante,  f  9772,  defined  embezzlement 
by  national  banks,  etc.,  and  prescribed  the  punishment  therefor ;  R.  S.  H  5211, 
5212,  ante,  f  |  9774,  9776,  required  reports  to  the  Comptroller  of  the  Currency ; 
R.  S.  f  5213,  ante,  f  9777,  prescribed  the  penalty  for  failure  to  make  such  re- 
porta 

(4)  Cancellation  of  membership  of  state  banks  in  Federal  reserve 
banks. 
If  at  any  time  it  shall  appear  to  the  Federal  Reserve  Board  that  a 
member  bank  has  failed  to  comply  with  the  provisions  of  this  section 
or  the  regulations  of  the  Federal  Reserve  Board,  it  shall  be  within  the 
power  of  the  said  board,  after  hearing,  to  require  such  bank  to  sur- 
render its  stock  in  the  Federal  reserve  bank ;  upon  such  surrender  the 
Federal  reserve  bank  shall  pay  the  cash-paid  subscriptions  to  the  said 
stock  with  interest  at  the  rate  of  one-half  of  one  per  centum  per 
month,  computed  from  the  last  dividend,  if  earned,  not  to  exceed 
the  book  value  thereof,  less  any  liability  to  said  Federal  reserve  bank, 
except  the  subscription  liability  not  previously  called,  which  shall  be 
canceled,  and  said  Federal  reserve  bank  shall,  upon  notice  from  the 
Federal  Reserve  Board,  be  required  to  suspend  said  bank  from  further 
privileges  of  membership,  and  shall  within  thirty  days  of  such  notice 
cancel  and  retire  its  stock  and  make  payment  therefor  in  the  manner 
herein  provided.  The  Federal  Reserve  Board  may  restore  member- 
ship upon  due  proof  of  compliance  with  the  conditions  imposed  by 
this  section.    (38  Stat.  259.) 

FEDBRAL  RESERYB  BOARD 

§  9793.  (Act  Dec.  23,  1913,  c.  6,  §  10.)  (1)  Federal  Reserve 
Board;  number  of  members;  appointment;  ex  officio  mem- 
bers; salaries. 

A  Federal  Reserve  Board  is  hereby  created  which  shall  consist  of 
seven  members,  including  the  Secretary  of  the  Treasury  and  the 
Comptroller  of  the  Currency,  who  shall  be  members  ex  officio,  and 
five  members  appointed  by  the  President  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the  Senate.  In  selecting  the  five 
appointive  members  of  the  Federal  Reserve  Board,  not  more  than 
one  of  whom  shall  be  selected  from  any  one  Federal  reserve  district, 
the  President  shall  have  due  regard  to  a  fair  representation  of  the 
different  commercial,  industrial  and  geographical  divisions  of  the  coun- 
try. The  five  members  of  the  Federal  Reserve  Board  appointed  by 
the  President  and  confirmed  as  aforesaid  shall  devote  their  entire 
time  to  the  business  of  the  Federal  Reserve  Board  and  shall  each 
receive  an  annual  salary  of  $12,000,  payable  monthly  together  with 
actual  necessary  traveling  expenses,  and  the  Comptroller  of  the  Cur- 
rency, as  ex  officio  member  of  the  Federal  Reserve  Board,  shall,  in 
addition  to  the  salary  now  paid  him  as  Comptroller  of  the  Currency, 
receive  the  sum  of  $7,000  annually  for  his  services  as  a  member  of 
said  Board. 

(2)  Members  of  board,  Secretary  of  the  Treasu^,  Assistant  Secre- 
taries of  the  Treasury  and  Comptroller  of  Currency  ineligible 
during  terms  of  office  and  for  two  years  thereafter  to  hold  of- 
fice, etc.,  in  member  banks;  qualifications  and  terms  of  office 
of  members  of  board;   governor  and  vice  governor  of  board; 
office  for  board;  oath  of  office  of  members  of  board. 
The  members  of  said  board,  the  Secretary  of  the  Treasury,  the 
Assistant  Secretaries  of  the  Treasury,  and  the  Comptroller  of  the  Cur- 
rency shall  be  ineligible  during  the  time  they  are  in  office  and  for  two 
years  thereafter  to  hold  any  office,  position,  or  employment  in  any 
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member  bank.  Of  the  five  members  thus  appointed  by  the  President 
at  least  two  shall  be  persons  experienced  in  banking  or  finance.  One 
shall  be  designated  by  the  President  to  serve  for  two,  one  for  four,  one 
for  six,  one  for  eight,  and  one  for  ten  years,  and  thereafter  each 
member  so  appointed  shall  serve  for  a  term  of  ten  years  unless  sooner 
removed  for  cause  by  the  President.  Of  the  five  persons  thus  ap- 
pointed, one  shall  be  designated  by  the  President  as  governor  and 
one. as  vice  governor  of  the  Federal  Reserve  Board.  The  governor  of 
the  Federal  Reserve  Board,  subject  to  its  supervision,  shall  be  the 
active  executive  officer.  The  Secretary  of  the  Treasury  may  assign 
offices  in  the  Department  of  the  Treasury  for  the  use  of  the  Federal 
Reserve  Board.  Each  member  of  the  Federal  Reserve  Board  shall 
within  fifteen  days  after  notice  of  appointment  make  and  subscribe 
to  the  oath  of  otrice. 

(3)  Assessments  on  Federal  reserve  banks  to  pay  expenses  of  Fed- 
eral Reserve  Board. 

The  Federal  Reserve  Board  shall  have  power  to  levy  semiannually 
upon  the  Federal  reserve  banks,  in  proportion  to  their  capital  stock 
and  surplus,  an  assessment  sufficient  to  pay  its  estimated  expenses  and 
tfie  salaries  of  its  members  and  employees  for  the  half  year  succeed- 
ing the  levying  of  such  assessment,  together  with  any  deficit  carried 
forward  from  the  preceding  half  year. 

(4)  First  meeting  of  Federal  Reserve  Board;  Secretary  of  the 
Treasury  ex  officio  chairman  of  Federal  reserve  board;  mem- 
bers not  to  hold  stock  in  banks,  etc.;  vacancies  in  board,  how 
filled. 

The  first  meeting  of  the  Federal  Reserve  Board  shall  be  held  in 
Washington,  District  of  Columbia,  as  soon  as  may  be  after  the  passage 
of  this  Act,  at  a  date  to  be  fixed  by  the  Reserve  Bank  Organization 
Committee.  The  Secretary  of  the  Treasury  shall  be  ex  officio  chair- 
man of  the  Federal  Reserve  Board.  No  member  of  the  Federal 
Reserve  Board  shall  be  an  officer  or  director  of  any  bank,  banking 
institution,  trust  company,  or  Federal  reserve  bank  nor  hold  stock 
in  any  bank,  banking  institution,  or  trust  company;  and  before  en- 
tering upon  his  duties  as  a  member  of- the  Federal  Reserve  Board 
he  shall  certify  under  oath  to  the  Secretary  of  the  Treasury  that  he 
has  complied  with  this  requirement.  Whenever  a  vacancy  shall  oc- 
cur, other  than  by  expiration  of  term,  among  the  five  members  of 
the  Federal  Reserve  Board  appointed  by  the  President,  as  above  pro- 
vided, a  successor  shall  be  iappointed  by  the  President,  with  the  ad- 
vice and  consent  of  the  Senate,  to  fill  such  vacancy,  and  when  ap- 
pointed he  shall  hold  office  for  the  unexpired  term  of  the  member 
whose  place  he  is  selected  to  fill. 

(5)  Filling  vacancies  on  Federal  Reserve  Board. 

The  President  shall  have  power  to  fill  all  vacancies  that  may  hap- 
pen on  the  Federal  Reserve  Board  during  the  recess  of  the  Senate,  by 
granting  commissions  which  shall  expire  thirty  days  after  the  next 
session  of  the  Senate  convenes. 

(6)  Powers  of  Secretary  of  the  Treasury  not  impaired. 

Nothing  in  this  Act  contained  shall  be  construed  as  taking  away 
any  powers  heretofore  vested  by  law  in  the  Secretary  of  the  Treasury 
which  relate  to  the  supervision,  management,  and  control  of  the  Treas- 
ury Department  and  bureaus  under  such  department,  and  wherever 
any  power  vested  by  this  Act  in  the  Federal  Reserve  Board  or  the 
Federal  reserve  agent  appears  to  conflict  with  the  powers  of  the  Secre- 
tary of  the  Treasury,  Such  powers  shall  be  exercised  subject  to  the 
supervision  and  control  of  the  Secretary. 
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(7)  Reports  of  Federal  Reserve  Board  to  Congress. 

The  Federal  Reserve  Board  shall  annually  make  a  full  report  of 
its  operations  to  the  Speaker  of  the  House  of  Representatives,  who 
shall  cause  the  same  to  be  printed  for  the  information  of  the  Congress. 
(38  Stat.  260.) 

A  further  proyision  of  this  section  amended  R.  S.  |  324,  and  is  incorporated 
into  that  section  as  set  forth  ante,  §  495. 

§  9794.  (Act  Dec.  23,  1913,  c  6,  §  11,  as  amended,  Act  Sept.  7» 
1916,  c.  461.)     Enumerated  powers  of  Federal  Reserve  Board. 

The  Federal  Reserve  Board  shall  be  authorized  and  empowered: 

^a)  Examination  of  accoimts,  etc.,  of  Federal  reserve  bflmks  and 
-  -member  banks ;  publication  of  weekly  statements. 

(a)  To  examine  at  its  discretion  the  accounts,  books  and  affairs  of 
each  Federal  reserve  bank  and  of  each  member  bank  and  to  require 
such  statements  and  reports  as  it  may  deem  necessary.  The  said 
board  shall  publish  once  each  week  a  statement  showing  the  condi- 
tion of  each  Federal  reserve  bank  and  a  consolidated  statement  for  all 
Federal  reserve  banks.  Such  statements  shall  show  in  detail  the 
assets  and  liabilities  of  the  Federal  reserve  banks,  single  and  com- 
bined, and  shall  furnish  full  information  regarding  the  character  of  the 
money  held  as  reserve  and  the  amount,  nature  and  maturities  of  the 
paper  and  other  investments  owned  or  held  by  Federal  reserve  banks. 

ffoy  Permitting  rediscounting  of  discotmted  paper. 

(b)  To  permit,  or,  on  the  affirmative  vote  of  at  least  five  members 
of  the  Reserve  Board  to  req\iire  Federal  reserve  banks  to  rediscount 
the  discounted  paper  of  othdr  Federal  reserve  banks  at  rates  of  in- 
terest to  be  fixed  by  the  Fed^tal  Reserve  Board. 

(c)  Suspending  reserve  reqiiirements;    establishing  graduated  tax 
on  deficiency  in  gold  reserve  held  against  Federal  reserve  notes. 

(c)^To  suspend  for  a  period  not  exceeding  thirty  days,  and  from 
time  to  time  to  renew  such  suspension  for  periods  not  exceeding  fif- 
teen days,  any  reserve  requirement  specified  in  this  Act:  Provided, 
That  it  shall  establish  a  graiduated  tax  upon  the  amounts  by  which 
the  reserve  requirements  of  .this  Act  may  be  permitted  to  fall  below 
the  level  hereinafter  specified :  And  provided  further.  That  when  the 
gold  reserve  held  against  Federal  reserve  notes  falls  below  forty  per 
centum,  the  Federal  Reserve  Board  shall  establish  a  graduated  tax  of 
not  more  than  one  per  centum  per  annum  upon  such  deficiency  until 
the  reserves  fall  to  thirty-two  and  one-half  per  centum,  and  when 
said  reserve  falls  below  thirty-two  and  one-half  per  centum,  a  tax  at 
the  rate  increasingly  of  not  less  than  one  and  one-half  per  centum 
per  annum  upon  each  two  and  one-half  per  centum  or  fraction  thereof 
that  such  reserve  falls  below  thirty-two  and  one-half  per  centum. 
The  tax  shall  be  paid  by  the  reserve  bank,  but  the  reserve  bank  shall 
add  an  amount  equal  to  said  tax  to  the  rates  of  interest  and  discount 
fixed  by  the  Federal  Reserve  Board. 

(d)  Supervising  and  regulating  issue  and  retirement  of  Federal 
reserve  notes. 

(d)  To  supervise  and  regulate  through  the  bureau  under  the  charge 
of  the  Comptroller  of  the  Currency  the  issue  and  retirement  of  Fed- 
eral reserve  notes,  and  to  prescribe  rules  and  regulations  under  which 
such  notes  may  be  delivered  by  the  Comptroller  to  the  Federal  reserve 
agents  applying  therefor. 

(eX  Adding  to  or  reclassifying  reserve  and  central  reserve  cities. 

(e)  To  add  to  the  number  of  cities  classified  as  reserve  and^central 
reserve  cities  under  existing  law  in  which  national  banking  associa- 
tions are  subject  to  the  reserve  requirements  set  forth  in  section  twenty 
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of  this  Act ;  or  to  reclassify  existing  reserve  and  central  reserve  cities 
or  to  terminate  their  designation  as  such. 

(f)  Suspending  or  removing  officers  or  directors  of  Federal  re- 
serve banks. 

(f)  To  suspend  or  remove  any  officer  or  director  of  any  Federal 
reserve  bank,  the  cause  of  such  removal  to  be  forthwith  communi- 
cated in  writing  by  the  Federal  Reserve  Board  to  the  removed  officer 
or  director  and  to  said  bank. 

(g)  Requiring  writing  off  of  doubtful  or  worthless  assets  of  Fed- 
eral reserve  banks. 

(g)  To  require  the  writing  off  of  doubtful  or  worthless  assets  upon 
the  books  and  balance  sheets  of  Federal  reserve  banks. 

(h)  Suspending  operations  or  liquidating  or  reorganizing  Federal 
reserve  banks, 
(h)  To  suspend,  for  the  violation  of  any  of  the  provisions  of  this 
Act,  the  operations  of  any  Federal  reserve  bank,  to  take  possession 
thereof,  administer  the  same  during  the  period  of  suspension,  and, 
when  deemed  advisable,  to  liquidate  or  reorganize  such  bank. 

(i)  Requiring  bonds  of  Federal  reserve  agents;  making  regula- 
tions for  safeguarding  collateral,  bonds,  Federal  reserve  notes, 
etc. 

(i)  To  require  bonds  of  Federal  reserve  agents,  to  make  regulations 
for  the  safeguarding  of  all  collateral,  bonds,  Federal  reserve  notes, 
money  or  property  of  any  kind  deposited  in  the  hands  of  such  agents, 
and  said  board  shall  perform  the  duties,  functions,  or  services  speci- 
fied in  this  Act,  and  make  all  rules  and  regulations  necessary  to  ena- 
ble said  board  effectively  to  perform  the  same. 

(j)  Exercising  supervision  over  Federal  reserve  banks. 

(j)  To  exercise  general  supervision  over  said  Federal  reserve  banks. 

(k)  Granting  permits  to  national  banks  to  act  as  trustees,  etc. 

(k)  To  grant  by  special  permit  to  national. banks  applying  therefor, 
when  not  in  contravention  of  State  or  local  law,  the  right  to  act  as 
trustee,  executor,  administrator,  or  registrar  of  stocks  and  bonds 
tmder  such  rules  and  regulations  as  the  said  board  may  prescribe. 

Not«s  of  Deolsioiu 

Operation  and  validity  of  statuto.—  People  y.  Brady  (IlL  1915)  110  N.  B. 
The  provision  authorizing  the  Federal  864.  But  is  within  the  express  excep- 
Reserve  Board  to  grant  to  national  tion,  "when  not  in  contravention  of 
bulks  applying  therefor  the  right  to  state  or  local  law,"  and  hence  unau- 
act  as  trustee,  etc.,  under  the  rules  of  thorized.  Id.  And  is  not  within  pow- 
the  board,  is  not  invalid,  as  an  attempt-  er  of  Congress,  as  such  functions  he- 
ed delegation  of  legislative  powers,  in  long  exclusively  to  the  states.  Id. 
violation  of  Const  U.  S.  art.  1,  f  1. 

(1)  Employing  attorneys,  experts,  assistants,  clerks,  etc.;  salaries 
and  fees  of  attorneys,  etc. ;  civil  service  rules  not  applicable  to 
appointments. 

(1)  To  employ  such  attorneys,  experts,  assistants,  clerks,  or  other 
employees  as  may  be  deemed  necessary  to  conduct  the  business  of 
the  board.  All  salaries  and  fees  shall  be  fixed  in  advance  by  said 
board  and  shall  be  paid  in  the  same  manner  as  the  salaries  of  the 
members  of  said  board.  All  such  attorneys,  experts,  assistants,  clerks, 
and  other  employees  shall  be  appointed  without  regard  to  the  provi- 
sions of  the  Act  of  January  sixteenth,  eighteen  hundred  and  eighty- 
three  (volume  twenty-two.  United  States  Statutes  at  Large,  page 
four  hundred  and  three),  and  amendments  thereto,  or  any  rule  or 
regulation  made  in  pursuance  thereof :  Provided,  That  nothing  here-: 
in  shall  prevent  the  President  from  placing  said  employees  in  the 
classified  service. 

The  CivU  Service  Act  of  Jan.  16,  1883,  c  27,  mentioned  in  this  section,  is 
set  forth  ante,  U  3271-3282. 
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(m)  To  permit  member  banks  to  carry  reserve  in  Federal  re- 
serve bank. 
(m)  Upon  the  affirmative  vote  of  not  less  than  five  of  its  mem- 
bers the  Federal  Reserve  Board  shall  have  power,  from  time  to 
time,  by  general  ruling,  covering  all  districts  alike,  to  permit  mem- 
ber banks  to  carry  in  the  Federal  reserve  banks  of  their  respective 
districts  any  portion  of  their  reserves  now  required  by  section  nine- 
teen of  this  Act  to  be  held  in  their  own  vaults.  (38  Stat.  261.  39 
Stat.  752.) 

This  section  was  amended  by  Act  Sept  7,  1916,  c.  461,  last  cited  above,  by 
inserting  clause  (m),  making  the  section  read  as  set  forth  here. 

The  Federal  Reserve  Board  was  empowered  to  enforce  the  Glayton  Act  of 
Oct  15,  1914,  c.  828,  by  section  11  thereof,  ante,  |  8885j. 

FEDERAL  ADVISORY  COUNOIIi 

§  9795.  (Act  Dec.  23,  1913,  c.  6,  §  12.)  (1)  Federal  Advisory 
Council;  number  of  members;  selection;  compensation  and 
allowances;  meetings;  officers;  mode  of  procedure;  quorum; 
vacancies. 

There  is  hereby  created  a  Federal  Advisory  Council,  which  shall 
consist  of  as  many  members  as  there  are  Federal  reserve  districts. 
Each  Federal  reserve  bank  by  its  board  of  directors  shall  annually 
select  from  its  own  Federal  reserve  district  one  member  of  said  coun- 
cil, who  shall  receive  such  compensation  and  allowances  as  may  be 
fixed  by  his  board  of  directors  subject  to  the  approval  of  the  Federal 
Reserve  Board.  The  meetings  of  said  advisory  council  shall  be  held 
at  Washington,  District  of  Columbia,  at  least  four  times  each  year, 
and  oftener  if  called  by  the  Federal  Reserve  Board.  The  council  may 
in  addition  to  the  meetings  above  provided  for  hold  such  other  meet- 
ings in  Washington,  District  of  Columbia,  or  elsewhere,  as  it  may 
deem  necessary,  may  select  its  own  officers  and  adopt  its  own  methods 
of  procedure,  and  a  majority  of  its  members  shall  constitute  a  quorum 
for  the  transaction  of  business.  Vacancies  in  the  council  shall  be 
filled  by  the  respective  reserve  banks,  and  members  selected  to  fill  va- 
cancies, shall  serve  for  the  unexpired  term. 

(2)  Powers  of  Federal  Advisory  Council. 

The  Federal  Advisory  Council  shall  have  power,  by  itself  or  through 
its  officers,  (1)  to  confer  directly  with  the  Federal  Reserve  Board  on 
general  business  conditions;  (2)  to  make  oral  or  written  representa- 
tions concerning  matters  within  the  jurisdiction  of  said  board ;  (3)  to 
call  for  information  and  to  make  recommendations  in  regard  to 
discount  rates,  rediscount  business,  note  issues,  reserve  conditions  in 
the  various  districts,  the  purchase  and  sale  of  gold  or  securities  by 
reserve  banks,  open-market  operations  by  said  banks,  and  the  general 
affairs  of  the  reserve  banking  system.    (38  Stat.  263.) 

POWERS  OF  FEDERAL  RESERVE  BANKS 

§  9796.  (Act  Dec.  23,  1913,  c.  6,  §  13,  as  amended.  Act  March  3, 
1915,  c.  93,  and  Act  Sept.  7,  1916,  c.  461.)  (1)  Deposits  with 
Federal  Reserve  banks. 

Any  Federal  reserve  bank  may  receive  from  any  of  its  member 
banks,  and  from  the  United  States,  deposits  of  current  funds  in 
lawful  money,  national-bank  notes.  Federal  reserve  notes,  or  checks, 
and  drafts,  payable  upon  presentation,  and  also,  for  collection,  ma- 
turing bills;  or  solely  for  purposes  of  exchange  or  of  collection, 
may  receive  from  other  Federal  reserve  banks  deposits  of  current 
.funds  in  lawful  money,  national-bank  notes,  or  checks  upon  other 
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Federal  reserve  banks,  and  checks  and  drafts,  payable  upon  presen- 
tation within  its  district,  and  maturing  bills  payable  within  its  dis- 
trict. 

(2)  Discounts  by  Federal  reserve  banks  of  notes,  drafts,  or  bills 
of  exchange. 

Upon  the  indorsement  of  any  of  its  member  banks,  which  shall 
be  deemed  a  waiver  of  demand,  notice  and  protest  by  such 
bank  as  to  its  own  indorsement  exclusively,  any  Federal  reserve 
bank  may  discount  notes,  drafts,  and  bills  of  exchange  arising  out  of, 
actual  commercial  transactions;  that  is,  notes,  drafts,  and  bills  of 
exchange  issued  or  drawn  for  agricultural,  industrial,  or  commercial 
purposes,  or  the  proceeds  of  which  have  been  used,  or  are  to  be 
used,  for  such  purposes,  the  Federal  Reserve  Board  to  have  the 
right  to  determine  or  define  the  character  of  the  paper  thus  eligible 
for  discount,  within  the  meaning  of  this  Act.  Nothing  in  this  Act 
contained  shall  be  construed  to  prohibit  such  notes,  drafts,  and  bills 
of  exchange,  secured  by  staple  agricultural  products,  or  other 
goods,  wares,  or  merchandise  from  being  eligible  for  such  discount ; 
but  such  definition  shall  not  include  notes,  drafts,  or  bills  covering 
merely  investments  or  issued  or  drawn  for  the  purpose  of  carrying 
or  trading  in  stocks,  bonds,  or  other  investment  securities,  except 
bonds  and  notes  of  the  Government  of  the  United  States.  Notes, 
drafts,  and  bills  admitted  to  discount  under  the  terms  of  this  para- 
graph must  have  a  maturity  at  the  time  of  discount  of  not  more 
than  ninety  days,  exclusive  of  days  of  grace :  Provided,  That  notes, 
drafts,  and  bills  drawn  or  issued  for  agricultural  purposes  or  based 
on  live  stock  and  having  a  maturity  not  exceeding  six  months,  ex- 
clusive of  days  of  grace,  may  be  discounted  in  an  amount  to  be 
limited  to  a  percentage  of  the  assets  of  the  Federal  reserve  bank,  to 
be  ascertained  and  fixed  by  the  Federal  Reserve  Board. 

(3)  Aggregate  of  rediscounted  notes  and  bills. 

The  aggregate  of  such  notes,  drafts,  and  bills  bearing  the  sig- 
nature or  indorsement  of  any  one  borrower,  whether  a  person,  com- 
pany, firm,  or  corporation,  rediscounted  for  any  one  bank  shall  at 
no  time  exceed  ten  per  centum  of  the  unimpaired  capital  and  sur- 
plus of  said  bank;  but  this  restriction  shall  not  apply  to  the  dis- 
count of  bills  of  exchange  drawn  in  good  faith  against  actually  ex- 
isting values. 

(4)  Discoimt  by  Federal  reserve  banks  of  acceptances. 

Any  Federal  reserve  bank  may  discount  acceptances  of  the 
kinds  hereinafter  described,  which  have  a  maturity  a^  the  time  of 
discount  of  not  more  than  three  months'  sight,  exclusive  of  days  of 
grace,  and  which  are  indorsed  by  at  least  one  member  bank. 

(5)  Acceptance  by  Federal  reserve  banks  of  drafts  or  bills  of  ex- 
change on  imported  or  exported  goods. 

Any  member  bank  may  accept  drafts  or  bills  of  exchange  drawn 
drawn  upon  it  having  not  more  than  six  months'  sight  to  run,  exclu- 
sive of  days  of  grace,  which  grow  out  of  transactions  involving  the 
importation  or  exportation  of  goods ;  or  which  grow  out  of  transac- 
tions involving  the  domestic  shipment  of  goods  provided  shipping 
documents  conveying  or  securing  title  are  attached  at  the  time  of 
acceptance;  or  which  are  secured  at  the  time  of  acceptance  by  a 
warehouse  receipt  or  other  such  document  conveying  or  securing 
title  covering  readily  marketable  staples.  No  member  bank  shall 
accept,  whether  in  a  foreign  or  domestic  transaction,  for  any  one 
person,  company,  firm,  or  corporation  to  an  amount  equal  at  any 
time  in  the  aggregate  to  more  than  ten  per  cent  of  its  paid-up  and 
unimpaired  capital  stock  and  surplus  unless  the  bank  is  secured 
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either  by  attached  documents  or  by  some  other  actual  security 
growing  out  of  the  same  transaction  as  the  acceptance  and  no  bank 
shall  accept  such  bills  to  an  amount  equal  at  any  time  in  the  ag- 
gregate to  more  than  one-half  of  its  paid-up  and  unimpaired  cap- 
ital stock  and  surplus. 

(6)  Advances  to  member  banks  on  their  notes. 

Any  Federal  reserve  bank  may  make  advances  to  its  member 
banks  on  their  promissory  notes  for  a  period  not  exceeding  fifteen 
days  at  rates  to  be  established  by  such  Federal  reserve  banks,  sub- 
ject to  the  review  and  determination  of  the  Federal  Reserve  Board, 
provided  such  promissory  notes  are  secured  by  such  notes,  drafts, 
bills  of  exchange,  or  bankers'  acceptances  as  are  eligible  for  redis- 
count or  for  purchase  by  Federal  reserve  banks  under  the  provi- 
sions of  this  Act,  or  by  the  deposit  or  pledge  of  bonds  or  notes  of 
the  United  States.    (38  Stat.  263.    38  Stat.  958.    39  Stat.  752.) 

This  section,  as  originally  enacted,  was  as  follows: 

"(1)  Any  Federal  reserve  bank  may  receive  from  any  of  its  member  banks, 
and. from  the  United  States,  deposits  of  current  funds  in  lawful  money,  na- 
tional-bank notes,  Federal  reserve  notes,  or  checks  and  drafts  upon  solvent 
member  banks,  payable  upon  presentation;  or,  solely  for  exchange  purposes, 
may  receive  from  other  Federal  reserve  banks  deposits  of  current  funds  in  law- 
ful money,  national-bank  notes,  or  checks  and  drafts  upon  solvent  member  or 
other  Federal  reserve  banks,  payable  upon  presentation. 

"(2)  Upon  the  indorsement  of  any  of  its  member  banks,  with  a  waiver  of 
demand,  notice  and  protest  by  such  bank,  any  Federal  reserve  bank  may  dis- 
count notes,  drafts,  and  bills  of  exchange  arising  out  of  actual  commercial 
transactions;  that  is,  notes,  drafts,  and  bills  of  exchange  issued  or  drawn  for 
agriailtural,  industrial,  or  commercial  purposes,  or  the  proceeds  of  which 
have  been  used,  or  are  to  be  used,  for  such  purposes,  the  Federal  Reserve 
Board  to  have  the  right  to  determine  or  define  the  character  of  the  paper  thus 
eligible  for  discount,  within  the  meaning  of  this  Act.  Nothing  in  this  Act  con- 
tained shall  be  construed  to  prohibit  such  notes,  drafts,  and  bills  of  exchange 
secured  by  staple  agricultural  products,  or  other  goods,  wares,  or  merchandise 
from  being  eligible  for  such  discount ;  but  such  definition  shall  not  include  notes, 
drafts,  or  bills  covering  merely  investments  or  issued  or  drawn  for  the  purpose 
of  carrying  or  trading  in  stocks,  bonds,  or  other  investment  securities,  except 
bonds  and  notes  of  the  Government  of  the  United  States.  Notes,  drafts,  and 
bills  admitted  to  discount  under  the  terms  of  this  paragraph  must  have  a  ma- 
turity at  the  time  of  discount  of  not  more  than  ninety  days:  Provided,  That 
notes,  drafts,  and  bills  drawn  or  issued  for  agricultural  purposes  or  based  on 
live  stock  and  having  a  maturity  not  exceeding  six  months  may  be  discounted 
in  an  amount  to  be  limited  to  a  percentage  of  the  capital  of  the  Federal  re- 
serve bank,  to  be  ascertained,  and  fixed  by  the  Federal  Reserve  Board. 

'*(3)  Any  Federal  reserve  bank  may  discount  acceptances  which  are  based  on 
the  importation  or  exportation  of  goods  and  which  have  a  maturity  at  time  of 
discount  of  not  more  than  three  months,  and  indorsed  by  at  least  one  member 
bank.  The#amount  of  acceptances  so  discounted  shall  at  no  time  exceed  one- 
half  the  paid-up  capital  stodc  and  surplus  of  the  bank  for  which  the  rediscounts 
are  made. 

'*(4)  The  aggregate  of  such  notes  and  bills  bearing  the  signature  or  indorse- 
ment of  any  one  person,  company,  firm,  or  corporation  rediscounted  for  any  one 
bank  shall  at  no  time  exceed  ten  per  centum  of  the  unimpaired  capital  and  sur- 
plus of  said  bank ;  but  this  restriction  shall  not  apply  to  the  discount  of  biUs  of 
exchange  drawn  in  good  faith  against  actually  existing  values. 

"(5)  Any  member  bank  may  accept  drafts  or  bills  of  exchange  drawn  upon 
it  and  growing  out  of  transactions  involving  the  importation  or  exportation 
of  goods  having  not  more  than  six  months  sight  to  run;  but  no  bank  shall 
accept  such  bills  to  an  amount  equal  at  any  time  in  the  aggregate  to  more  than 
one-half  its  paid-up  capital  stock  and  surplus. 

The  sixth  paragraph  of  this  section  amended  R.  S.  §  5202,  and  is  incorpo- 
rated into  that  section  as  set  forth  ante,  §  9764. 

"(7)  The  rediscount  by  any  Federal  reserve  bank  of  any  bills  receivable  and 
of  domestic  and  foreign  bills  of  exchange,  and  of  acceptances  authorised  by 
this  Act,  shall  be  subject  to  such  restrictions,  limitations,  and  regulations  as 
may  be  imposed  by  the  Federal  Reserve  Board." 

This  section  was  amended  by  Act  March  3,  1915,  c.  93,  cited  above,  by  mak- 
ing paragraphs  8,  4,  5  as  numbered  in  this  section  as  originally  enacted  read  as 
follows: 
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"(3)  Any  Federal  reserve  bank  may  discount  acc^tances  which  are  baaed 
on  the  importation  or  exportation  of  goods  and  which  have  a  maturity  at  time 
of  discount  of  not  more  than  three  months  and  indorsed  by  at  least  one  mem- 
ber bank«  The  amount  of  acceptances  so  discounted  shall  at  no  time  exceed 
one-half  the  paid  up  and  unimpaired  capital  stock  and  surplus  of  the  bank  for 
which  the  rediscounts  are  made,  except  by  authority  of  the  Federal  Reserve 
Board,  under  such  general  regulations  as  said  board  may  prescribe,  but  not 
to  exceed  the  capital  stock  and  surplus  of  such  bank. 

"(4)  The  aggregate  of  such  notes  and  biUs  bearing  the  signature  or  indorse- 
ment of  any  one  person,  company,  firm,  or  corporation  rediscounted  for  any 
one  bank  shall  at  no  time  exceed  ten  per  centum  of  the  unimpaired  capital 
and  surplus  of  said  bank;  but  this  restricti<Hi  shall  not  apply  to  the  discount 
of  bills  of  exchange  drawn  in  good  faith  against  actually  existing  values. 

"(5)  Any  member  bank  may  accept  drafts  or  bills  of  exchange  drawn  upon 
it  and  growing  out  of  transactions  involving  the  importation  or  exportation  of 
goods  having  not  more  than  six  months'  sight  to  run;  but  no  bank  shall  accept 
Bueh  bills  to  an  amount  equal  at  any  time  in  the  aggregate  to  more  than  one- 
half  of  its  paid-up  and  unimpaired  capital  stock  and  surplus,  except  by  au- 
thority of  the  Federal  Reserve  Board,  under  such  general  regulations  as  said 
board  may  prescribe,  but  not  to  exceed  the  capital  stock  and  surplus  of  such 
bank,  and  such  regulations  shall  apply  to  all  banks  alike  regardless  of  the 
amount  of  capital  stock  and  surplus." 

It  was  again  amended  by  Act  Sept  7,  1916»  c  461  last  cited  above,  to  read 
as  set  forth  here. 

The  seventh  paragraph  of  this  section  of  the  act  last  cited  above  amended 
R.  S.  f  5202,  and  ia  incorporated  into  that  section  as  set  forth  ante,  |  9764. 

OPEN  MARKET  OPERATIONS 

§  9797.  (Act  Dec.  23,  1913,  c.  6,  §  14,  as  amended,  Act  Sept  7,  1916, 
c.  461.)     (1)  Purchase  or  sale  in  open  market  by  Federal  re- 
serve banks  of  bills  of  exchange,  etc. 
Any  Federal  reserve  bank  may,  under  rules  and  regulations  pre- 
scribed by  the  Federal  Reserve  Board,  purchase  and  sell  in  the 
open  market,  at  home  or  abroad,  either  from  or  to  domestic  or 
foreign  banks,  firms,  corporations,  or  individuals,  cable  transfers 
and  bankers'  acceptances  and  bills  of  exchange  of  the  kinds  and 
maturities  by  this  Act  made  eligible  for  rediscount,  with  or  with- 
out the  indorsement  of  a  member  bank. 

(2)  Powers  of  Federal  reserve  banks. 
Every  Federal  reserve  bank  shall  have  power: 

(a)  To  deal  in  gold  coin  and  bullion  at  home  or  abroad,  to  make 
loans  thereon,  exchange  Federal  reserve  notes  for  gold,  gold  coin, 
or  gold  certificates,  and  to  contract  for  loans  of  gold  coin  or  bul- 
lion, giving  therefor,  when  necessary,  acceptable  security,  includ- 
ing the  hypothecation  of  United  States  bonds  or  other  securities 
which  Federal  reserve  banks  are  authorized  to  hold; 

(b)  To  buy  and  sell,  at  home  or  abroad,  bonds  and  notes  of 
the  United  States,  and  bills,  notes,  revenue  bonds,  and  warrants 
with  a  maturity  from  date  of  purchase  of  not  exceeding  six  months, 
issued  in  anticipation  of  the  collection  of  taxes  or  in  anticipation  of 
the  receipt  of  assured  revenues  by  any  State,  county,  district, 
political  subdivision,  or  municipality  in  the  continental  United 
States,  including  irrigation,  drainage  and  reclamation  districts, 
such  purchases  to  be  made  in  accordance  with  rules  and  regulations 
prescribed  by  the  Federal  Reserve  Board ; 

.  (c)  To  purchase  from  member  banks  and  to  sell,  with  or  with- 
out its  indorsement,  bills  of  exchange  arising  out  of  commercial 
transactions,  as  hereinbefore  defined ; 

(d)  To  establish  from  time  to  time,  subject  to  review  and  deter- 
mination of  the  Federal  Reserve  Board,  rates  of  discount  to  be 
charged  by  the  Federal  reserve  bank  for  each  class  of  paper,  which 
shall  be  fixed  with  a  view  of  accommodating  commerce  and  busi- 
ness; 

(e)  To  establish  accounts  with  other  Federal  reserve  banks  for 
exchange  purposes  and,  with  the  consent  of  the  Federal  Reserve 
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Board,  to  open  and  maintain  accounts  in  foreign  countries,  appoint 
correspondents,  and  establish  agencies  in  such  countries  whereso- 
ever it  may  deem  best  for  the  purpose  of  purchasing,  selling,  and 
collecting  bills  of  exchange,  and  to  buy  and  sell,  with  or  without  its 
indorsement,  through  such  correspondents  or  agencies  bills  of 
exchange  arising  out  of  actual  commercial  transactions  which  have 
not  more  than  ninety  days  to  run,  exclusive  of  days  of  grace,  and 
which  bear  the  signature  of  two  or  more  responsible  parties,  and, 
with  the  consent  of  the  Federal  Reserve  Board,  to  open  and  main- 
tain banking  accounts  for  such  foreign  correspondents  or  agen- 
cies.   (38  Stat.  264.    39  Stat.  754.) 

Subsection  (e)  of  this  section  of  tiie  Federal  Reserve  Act  was,  as  originally 
enacted,  as  follows: 

''(e)  To  establish  accounts  with  other  Federal  reserve  banks  for  exchange 
purposes  and,  with  the  consent  of  the  Federal  Beserve  Board,  to  open  and 
maintain  banking  accounts  in  foreign  countries,  appoint  correspondents,  and 
establish  agencies  in  such  countries  wheresoever  it  may  deem  best  for  the 
purpose  of  purchasing,  selling,  and  collecting  bills  of  exchange,  and  to  buy  and 
sell  with  or  without  its  indorsement,  through  such  correspondents  or  agencies, 
bills  of  exchange  arising  out  of  actual  commercial  transactions  which  x  have 
not  more  than  ninety  days  to  run  and  which  bear  the  signature  of  two  or  more 
responsible  parties." 

It  was  amended  by  Act  Sept  7,  1916,  c  461,  last  cited  above,  so  as  to  make 
this  section  read  as  set  forth  here. 

Member  banks  of  the  Federal  reserve  system  and  Federal  reserve  banks  were 
authorized  to  buy  and  sell  farm  loan  bonds,  by  Act  July  17,  1916,  c.  245,  |  27, 
post,  S  9835r. 

GOVBRNB£BNT  DEPOSITS 

§  9798.  (Act  Dec.  23,    1913,  c.   6,   §    15.)      (1)  Government  de- 
posits in  Federal  Reserve  banks  and  fiscal  agencies  thereof  for 
United  Sutes. 
The  moneys  held  in  the  general  fund  of  the  Treasury,  except  the 
five  per  centum  fund  for  the  redemption  of  outstanding  national- 
bank  notes  and  the  funds  provided  in  this  Act  for  the  redemption 
of  Federal  reserve  notes  may,  upon  the  direction  of  the  Secretary 
of  the  Treasury,  be  deposited  in  Federal  reserve  banks,  which 
banks,  when  required  by  the  Secretary  of  the  Treasury,  shall  act 
as  fiscal  agents  of  the  United  States ;  and  the  revenues  of  the  Gov- 
ernment or  any  part  thereof  may  be  deposited  in  such  banks,  and 
disbursements  may  be  made  by  checks  drawn  against  such  de- 
posits. 

(2)  Deposits  of  funds  of  United  States  in  banks  not  belonging  to 
system  established  by  Act  prohibited;  member  banks  as  de- 
positaries. 

No  public  funds  of  the  Philippine  Islands,  or  of  the  postal  sav- 
ings, or  any  Government  funds,  shall  be  deposited  in  the  conti- 
nental United  States  in  any  bank  not  belonging  to  the  system  es- 
tablished by  this  Act:  Provided,  however.  That  nothing  in  this 
Act  shall  be  construed  to  deny  the  right  of  the  Secretary  of  the 
Treasury  to  use  member  banks  as  depositories.    (38  Stat.  265.) 

NOTE  ISSUES 

§  9799.  (Act  Dec.  23,  1913,  c  6,  §  16,  as  amended,  Act  Sept.  7, 
1916,  a  461.)  (1)  Federal  reserve  notes;  issue  authorized; 
by  whom  and  for  what  dues  receivable;  redemption. 

Federal  reserve  notes,  to  be  issued  at  the  discretion  of  the  Fed- 
eral Reserve  Board  for  the  purpose  of  making  advances  to  Federal 
reserve  banks  through  the  Federal  reserve  agents  as  hereinafter 
set  forth  and  for  no  other  purpose,  are  hereby  authorized.  The 
said  notes  shall  be  obligations  of  the  United  States  and  shall  be 
receivable  by  all  national  and  member  banks  and  Federal  reserve 
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banks  and  for  all  taxes,  customs,  and  otherpublic  dues.    They  shall 
be  redeemed  in  gold  on  demand  at  the  Treasury  Department  of 
the  United  States,  in  the  city  of  Washington,  District  of  Columbia 
or  in  gold  or  lawful  money  at  any  Federal  reserve  bank. 

(2)  Application  for  Federal  reserve  notes ;  collateral  required. 
Any   Federal   reserve   bank  may   make   application   to   the   local 

Federal  reserve  agent  for  such  amount  of  the  Federal  reserve  notes 
hereinbefore  provided  for  as  it  may  require.  Such  application 
shall  be  accompanied  with  a  tender  to  the  local  Federal  reserve 
agent  of  collateral  in  amount  equal  to  the  sum  of  the  Federal  re- 
serve notes  thus  applied  for  and  issued  pursuant  to  such  applica- 
tion. The  collateral  security  thus  offered  shall  be  notes,  drafts, 
bills  of  exchange,  or  acceptances  rediscounted  under  the  provisions 
of  section  thirteen  of  this  Act,  or  bills  of  exchange  indorsed  by  a 
member  bank  of  any  Federal  reserve  district  and  purchased  under 
the  provisions  of  section  fourteen  of  this  Act,  or  bankers'  accept- 
ances purchased  under  the  provisions  of  said  section  fourteen.  The 
Federal  reserve  agent  shall  each  day  notify  the  Federal  Reserve 
Board  of  all  issues  and  withdrawals  of  Federal  reserve  notes  to  and 
by  the  Federal  reserve  bank  to  which  he  is  accredited.  The  said 
Federal  Reserve  Board  may  at  any  time  call  upon  a  Federal  re- 
serve bank  for  additional  security  to  protect  the  Federal  reserve 
notes  issued  to  it 

(3)  Reserves  against  deposits  and  Federal  reserve  notes ;  amount ; 
lettering  and  numbering  on  Federal  reserve  notes;  return  for 
credit  or  redeniption  of  Federal  reserve  notes  to  reserve  bank 
of  issue ;  ten  per  cent,  penalty  on  issue  of  Federal  reserve  notes 
by  bank  other  than  that  of  issue;  redemption  of  Federal  re- 
serve notes  at  Treasury ;  exchange  for  gold  of  Federal  reserve 
notes  received  at  Treasury  otherwise  than  for  redemption ;  can- 
cellation and  destruction  of  Federal  reserve  notes  imfit  for  cir- 
culation. 

Every  Federal  reserve  bank  shall  maintain  reserves  in  gold  or 
lawful  money  of  not  less  than  thirty-five  per  centum  against  its 
deposits  and  reserves  in  gold  of  not  less  than  forty  per  centum 
against  its  Federal  reserve  notes  in  actual  circulation,  and  not 
offset  by  gold  or  lawful  money  deposited  with  the  Federal  reserve 
agent.  *  Notes  so  paid  out  shall  bear  upon  their  faces  a  distinctive 
letter  and  serial  number,  which  shall  be  assigned  by  the  Federal 
Reserve  Board  to  each  Federal  reserve  bank.  Whenever  Federal 
reserve  notes  issued  through  one  Federal  reserve  bank  shall  be 
received  by  another  Federal  reserve  bank  they  shall  be  promptly 
returned  for  credit  or  redemption  to  the  Federal  reserve  bank 
through  which  they  were  originally  issued.  No  Federal  reserve 
bank  shall  pay  out  notes  issued  through  another  under  penalty  of  a 
tax  of  ten  per  centum  upon  the  face  value  of  notes  so  paid  out. 
Notes  presented  for  redemption  at  the  Treasury  of  the  United  States 
shall  be  paid  out  of  the  redemption  fund  and  returned  to  the  Fed- 
eral reserve  banks  through  which  they  were  originally  issued,  and 
thereupon  such  Federal  reserve  bank  shall,  upon  demand  of  the 
Secretary  of  the  Treasury,  reimburse  such  redemption  fund  in  law- 
ful money  or,  if  such  Federal  reserve  notes  have  been  redeemed  by 
the  Treasurer  in  gold  or  gold  certificates,  then  such  funds  shall  be 
reimbursed  to  the  extent  deemed  necessary  by  the  Secretary  of 
the  Treasury  in  gold  or  gold  certificates,  and  such  Federal  reserve 
bank  shall,  so  long  as  any  of  its  Federal  reserve  notes  remain  out- 
standing, maintain  with  the  Treasurer  in  gold  an  amount  sufficient 
in  the  judgment  of  the  Secretary  to  provide  for  all  redemptions 
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to  be  made  by  the  Treasurer.  Federal  reserve  notes  received  by 
the  Treasury,  otherwise  than  for  redemption,  may  be  exchanged 
for  gold  out  of  the  redemption  fund  hereinafter  provided  and  re- 
turned to  the  reserve  bank  through  which  they  were  originally 
issued,  or  they  may  be  returned  to  such  bank  for  the  credit  of  the 
United  States.  Federal  reserve  notes  unfit  for  circulation  shall  be 
returned  by  the  Federal  reserve  agents  to  the  Comptroller  of  the 
Currency  for  cancellation  and  destruction. 

(4)  Deposits  in  Treasury  for  redemption  of  Federal  reserve  notes; 
amount;  grant  or  rejection  of  application  for  Federal  reserve 
notes;  manner  of  supplying  notes;  interest  on  notes;  lien  of 
notes  on  assets  of  bank. 

The  Federal  Reserve  Board  shall  require  each  Federal  reserve 
bank  to  maintain  on  deposit  in  the  Treasury  of  the  United  States 
a  sum  in  gold  sufficient  in  the  judgment  of  the  Secretary  of  the 
Treasury  for  the  redemption  of  the  Federal  reserve  notes  issued 
to  such  bank,  but  in  no  event  less  than  five  per  centum ;  but  such 
deposit  of  gold  shall  be  counted  and  included  as  part  of  the  forty 
per  centum  reserve  hereinbefore  required.  The  board  shall  have 
the  right,  acting  through  the  Federal  reserve  agent,  to  grant  in 
whole  or  in  part  or  to  reject  entirely  the  application  of  any  Federal 
reserve  bank  for  Federal  reserve  notes ;  but  to  the  extent  that  such 
application  may  be  granted  the  Federal  Reserve  Board  shall, 
through  its  local  Federal  reserve  agent,  supply  Federal  reserve 
notes  to  the  bank  so  applying,  and  such  bank  shall  be  charged 
with  the  amount  of  such  notes  and  shall  pay  such  rate  of  interest 
on  said  amount  as  may  be  established  by  the  Federal  Reserve 
Board,  and  the  amount  of  such  Federal  reserve  notes  so  issued  to 
any  such  bank  shall,  upon  delivery,  together  with  such  notes  of 
such  Federal  reserve  bank  as  may  be  issued  under  section  eighteen 
of  this  Act  upon  security  of  United  States  two  per  centum  Govern- 
ment bonds,  become  a  first  and  paramount  lien  on  all  the  assets  of 
such  bank. 

(5)  Reduction  of  liability  for  outstanding  Federal  reserve  notes 
by  deposit  of  Federal  reserve  notes,  etc.,  with  Federal  reserve 
agent }  disposition  of  gold,  etc.,  so  deposited. 

Any  Federal  reserve  bank  may  at  any  time  reduce  its  liability  for 
outstanding  Federal  reserve  notes  by  depositing,  with  the  Federal 
reserve  agent,  its  Federal  reserve  notes,  gold,  gold  certificates,  or 
lawful  money  of  the  United  States.  Federal  reserve  notes  so  de- 
posited shall  not  be  reissued,  except  upon  compliance  with  the  con- 
ditions of  an  original  issue. 

The  Federal  reserve  agent  shall  hold  such  gold,  gold  certificates, 
or  lawful  money  available  exclusively  for  exchange  for  the  out- 
standing Federal  reserve  notes  when  offered  by  the  reserve  bank  of 
which  he  is  a  director.  Upon  the  request  of  the  Secretary  of  the 
Treasury  the  Federal  Reserve  Board  shall  require  the  Federal  re- 
serve agent  to  transmit  so  much  of  said  gold  to  the  Treasury  of 
the  United  States  as  may  be  required  for  the  exclusive  purpose  of 
the  redemption  of  such  notes. 

(6)  Withdrawal  of  collateral  deposited  for  protection  of  Federal 
reserve  notes  and  substitution  of  other  collateral. 

Any  Federal  reserve  bank  may  at  its  discretion  withdraw  col- 
lateral deposited  with  the  local  Federal  reserve  agent  for  the  pro- 
tection of  its  Federal  reserve  notes  deposited  with  it  and  shall  at 
the  same  time  substitute  therefor  other  like  collateral  of  equal 
amount  with  the  approval  of  the  Federal  reserve  agent  under  regu- 
lations to  be  prescribed  by  the  Federal  Reserve  Board. 
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(7)  Plates  and  dies  for  and  denominations,  fonn  and  tenor  of  Fed- 
eral reserve  notes. 

In  order  to  furnish  suitable  notes  for  circulation  as  Federal  re- 
serve notes,  the  Comptroller  of  the  Currency  shall,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  cause  plates  and  dies  to  be 
engraved  in  the  best  manner  to  guard  against  counterfeits  and 
fraudulent  alterations,  and  shall  have  printed  therefrom  and  num- 
bered such  quantities  of  such  notes  of  the  denominations  of  $5,  $10, 
$20,  $50,  $100,  as  may  be  required  to  supply  the  Federal  reserve 
banks.  Such  notes  shall  be  in  form  and  tenor  as  directed  by  the 
Secretary  of  the  Treasury  under  the  jprovisions  of  this  Act  and 
shall  bear  the  distinctive  numbers  of  the  several  Federal  reserve 
banks  through  which  they  are  issued. 

(8)  Place  of  deposit  of  Federal  reserve  notes  prior  to  delivery  to 
Federal  reserve  banks. 

When  such  notes  have  been  prepared,  they  shall  be  deposited  in 
the  Treasury,  or  in  the  subtreasury  or  mint  of  the  United  States 
nearest  the  place  of  business  of  each  Federal  reserve  bank  and 
shall  be  held  for  the  use  of  such  bank  subject  to  the  order  of  the 
Comptroller  of  the  Currency  for  their  delivery,  as  provided  by  this 
Act. 

(9)  Control  and  directicm  of  plates  and  dies  by  Comptroller  of 
Currency ;  expense  of  issue  and  retirement  of  notes  to  be  paid 
by  Federal  reserve  banks. 

The  plates  and  dies  to  be  procured  by  the  Comptroller  of  the 
Currency  for  the  printing  of  such  circulating  notes  sh^U  remain 
under  his  control  and  direction,  and  the  expenses  necessarily  in- 
curred in  executing  the  laws  relating  to  the  procuring  of  such 
notes,  and  all  other  expenses  incidental  to  their  issue  and  retire- 
ment, shall  be  paid  by  the  Federal  reserve  banks,  and  the  Federal 
Reserve  Board  shall  include  in  its  estimate  of  expenses  levied 
against  the  Federal  reserve  banks  a  sufficient  amount  to  cover  the 
expenses  herein  provided  for. 

(10^  Examination  of  plates,  dies,  etc. 

The  examination  of  plates,  dies,  bed  pieces,  and  so  forth,  and 
regulations  relating  to  such  examination  of  plates,  dies,  and  so 
forth,  of  national-bank  notes  provided  for  in  section  fifty-one  hun- 
dred and  seventy-four  Revised  Statutes,  is  hereby  extended  to 
include  notes  herein  provided  for. 

R.  S.  f  6174,  mentioned  in  this  section,  reQoiring  the  annual  examination  of 
the  platee,  etc.,  from  which  the  national  bank  note's  are  printed,  is  set  forth 
ante,  §  9718. 

(11)  Appropriations  and  paper  for  printing  Federal  reserve  notes; 
reimbursement  of  United  States  for  printing  notes  by  national 
banks  and  Federal  reserve  banks. 

Any  appropriation  heretofore  made  out  of  the  general  funds  of 
the  Treasury  for  engraving  plates  and  dies,  the  purchase  of  dis- 
tinctive paper,  or  to  cover  any  other  expense  in  connection  with 
the  printing  of  national-bank  notes  or  notes  provided  for  by  the 
Act  of  May  thirtieth,  nineteen  hundred  and  eight,  and  any  distinc- 
tive paper  that  may  be  on  hand  at  the  time  of  the  passage  of  this 
Act  may  be  used  in  the  discretion  of  the  Secretary  for  the  purposes 
of  this  Act,  and  should  the  appropriations  heretofore  made  be 
insufficient  to  meet  the  requirements  of  this  Act  in  addition  to  cir- 
culating notes  provided  for  by  existing  law,  the  Secretary  is  hereby 
authorized  to  use  so  much  oi  any  funds  in  the  Treasury  not  other- 
wise appropriated  for  the  purpose  of  furnishing  the  notes  aforesaid : 
Provided,  however.  That  nothing  in  this  section  contained  shall 
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be  construed  as  exempting  national  banks  or  Federal  reserve  banks 
from  their  liability  to  reimburse  the  United  States  for  any  expenses 
incurred  in  printing  and  issuing  circulating  notes. 

The  national  bank  notes  were  required  to  be  printed  upon  the  diatinctiye  or 
special  paper  used  for  printing  United  States  notes,  by  Act  March  3,  1875,  c. 
180,  f  1,  ante,  f  9716. 

The  Aldrich-Vreeland  Act  of  May  30, 1908,  c.  229,  35  Stat  546,  mentioned  in 
this  section,  authorised  the  issue  of  additional  circulating  notes  to  national 
banks,  etc    See  notes  to  Chapter  Two  A  of  this  Title. 

(12)  Deposit  of  checks  and  drafts  for  collection ;  charges ;  clearance 
of  checks. 

Every  Federal  reserve  bank  shall  receive  on  deposit  at  par  from 
member  banks  or  from  Federal  reserve  banks  checks  and  drafts 
drawn  upon  any  of  its  depositors,  and  when  remitted  by  a  Federal 
reserve  bank,  checks  and  drafts  drawn  by  any  depositor  in  any 
other  Federal  reserve  bank  or  member  bank  upon  funds  to  the 
credit  of  said  depositor  in  said  reserve  bank  or  member  bank. 
Nothing  herein  contained  shall  be  construed  as  prohibiting  a  mem- 
ber bank  from  charging  its  actual  expense  incurred  in  collecting  and 
remitting  funds,  or  for  exchange  sold  to  its  patrons.  The  Federal 
Reserve  Board  shall,  by  rule,  fix  the  charges  to  be  collected  by  the 
member  banks  from  its  patrons  whose  checks  are  cleared  through 
the  Federal  reserve  bank  and  the  charge  which  may  be  imposed 
for  the  service  of  clearing  or  collection  rendered  by  the  Federal 
reserve  bank. 

(13)  Rules  and  regulations  for  transfer  of  fimds  and  charges  there- 
for among  Federal  reserve  banks ;  clearing  houses. 

The  Federal  Reserve  Board  shall  make  and  promulgate  from 
time  to  time  regulations  governing  the  transfer  of  funds  and  charg- 
es therefor  among  Federal  reserve  banks  and  their  branches,  and 
may  at  its  discretion  exercise  the  functions  of  a  clearing  house  for 
such  Federal  reserve  banks,  or  may  designate  a  Federal  reserve 
bank  to  exercise  such  functions,  and  may  also  require  each  such 
bank  to  exercise  the  functions  of  a  clearing  house  for  its  member 
banks.    (38  Stat.  265.    39  Stat.  754.) 

The  second  paragraph  of  this  section,  as  originally  enacted,  was  as  follows: 
**(2)  Any  Federal  reserve  bank  may  make  application  to  the  local  Federal 
reserve  agent  for  such  amount  of  the  Federal  reserve  notes  hereinbefore  pro- 
vided for  as  it  may  require.  Such  application  sliall  be  accompanied  with  a 
tender  to  the  local  Federal  reserve  agent  of  collateral  in  amount  equal  to  the 
sum  of  the  Federal  reserve  notes  thus  applied  for  and  issued  pursuant  to  such 
application.  The  collateral  security  thus  offered  shall  be  notes  and  bills,  ac- 
cepted for  rediscount  under  tJie  provisions  of  section  thirteen  of  this  Act,  and 
the  Federal  reserve  agent  shall  each  day  notify  the  Federal  Reserve  Board  of 
all  issues  and  withdrawals  of  Federal  reserve  notes  to  and  by  the  Federal  re- 
serve bank  to  which  he  is  accredited.  The  said  Federal  Reserve  Board  may  at 
any  time  call  upon  a  Federal  reserve  bank  for  additional  security  to  protect 
the  Federal  reserve  notes  issued  to  it." 

It  was  amended  by  Act  Sept  7,  1916,  c.  461,  last  cited  above,  so  as  to  make 
the  section  read  as  set  forth  here. 

REFUNDING  BONDS 

§  9800.  (Act  Dec.  23,  1913,  c.  6,  §   18.)     (1)  Retirement  of  dr- 
culating  notes;  application  for  sale  of  bonds  deposited  to  se- 
cure notes. 
After  two  years  from  the  passage  of  this  Act,  and  at  any  time 
during  a  period  of  twenty  years  thereafter,  any  member  bank  de- 
siring to  retire  the  whole  or  any  part  of  its  circulating  notes,  may 
file  with  the  Treasurer  of  the  United  States  an  application  to  sell 
for  its  account,  at  par  and  accrued  interest,  United  States  bonds 
securing  circulation  to  be  retired. 
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(2)  List  of  applications  for  Federal  reserve  board;  purchase  of 
bonds  by  Federal  reserve  banks ;  allotment  of  bonds  to  Federal 
reserve  banks. 

The  Treasurer  shall,  at  the  end  of  each  quarterly  period,  furnish 
the  Federal  Reserve  Board  with  a  list  of  such  applications,  and  the 
Federal  Reserve  Board  may,  in  its  discretion,  require  the  Federal 
reserve  banks  to  purchase  such  bonds  from  the  banks  whose  ap- 
plications have  been  filed  with  the  Treasurer  at  least  ten  days  be- 
fore the  end  of  any  quarterly  period  at  which  the  Federal  Reserve 
Board  may  direct  the  purchase  to  be  made:  Provided,  That  Fed- 
eral reserve  banks  shall  not  be  permitted  to  purchase  an  amount  to 
exceed  $25,000,000  of  such  bonds  in  any  one  year,  and  which 
amount  shall  include  bonds  acquired  under  section  four  of  this 
Act  by  the  Federal  reserve  bank. 

Provided  further,  That  the  Federal  Reserve  Board  shall  allot  to 
each  Federal  reserve  bank  such  proportion  of  such  bonds  as  the 
capital  and  surplus  of  such  bank  shall  bear  to  the  aggregate  cap- 
ital and  surplus  of  all  the  Federal  reserve  banks. 

(3)  Transfer  of  bonds  to  Federal  reserve  banks ;  deposit  and  pay- 
ment of  purchase  price. 

Upon  notice  from  the  Treasurer  of  the  amount  of  bonds  so  sold 
for  its  account,  each  member  bank  shall  duly  assign  and  transfer, 
in  writing,  such  bonds  to  the  Federal  reserve  bank  purchasing  the 
same,  and  such  Federal  reserve  bank  shall,  thereupon,  deposit 
lawful  money  with  the  Treasurer  of  the  United  States  for  the  pur- 
chase price  of  such  bonds,  and  the  Treasurer  shall  pay  to  the  mem- 
ber bank  selling  such  bonds  any  balance  due  after  deducting  a 
sufficient  sum  to  redeem  its  outstanding  notes  secured  by  such 
bonds,  which  notes  shall  be  canceled  and  permanently  retired  when 
redeemed. 

(4)  Issue  of  drctdating  notes  to  Federal  reserve  banks  purchas- 
ing bonds. 

The  Federal  reserve  banks  purchasing  such  bonds  shall  be  per- 
mitted to  take  out  an  amount  of  circulating  notes  equal  to  the  par 
*value  of  such  bonds. 

(5)  Issue  of  circulating  notes  to  Federal  reserve  banks;  amount; 
form. 

Upon  the  deposit  with  the  Treasurer  of  the  United  States  of 
bonds  so  purchased,  or  any  bonds  with  the  circulating  privilege 
acquired  under  section  four  of  this  Act,  any  Federal  reserve  bank 
making  such  deposit  in  the  manner  provided  by  existing  law,  shall 
be  entitled  to  receive  from  the  Comptroller  of  the  Currency  cir- 
culating notes  in  blank,  registered  and  countersigned  as  provided 
by  law,  equal  in  amount  to  the  par  value  of  the  bonds  so  deposited. 
Such  notes  shall  be  the  obligations  of  the  Federal  reserve  bank  pro- 
curing the  same,  and  shall  be  in  form  prescribed  by  the  Secretary 
of  the  Treasury,  and  to  the  same  tenor  and  effect  as  national-bank 
notes  now  provided  by  law.  They  shall  be  issued  and  redeemed 
under  the  same  terms  and  conditions  as  national-bank  notes  ex- 
cept that  they  shall  not  be  limited  to  the  amount  of  the  capital 
stock  of  the  Federal  reserve  bank  .issuing  them. 

(6)  Exchange  of  two  per  cent  gold  bonds  with  circulation  priv- 
ileges for  one  year  gold  notes  without  circulation  privileges. 

Upon  application  of  any  Federal  reserve  bank,  approved  by  the 
Federal  Reserve  Board,  the  Secretary  of  the  Treasury  may  issue, 
in  exchange  for  United  States  two  per  centum  gold  bonds  bearing 
the  circulation  privilege,  but  against  which  no  circulation  is  out- 
standing, one-year  gold  notes  of  the  United  States  without  the  cir- 
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culation  privilege,  to  an  amount  not  to  exceed  one-half  of  the  two 
per  centum  bonds  so  tendered  for  exchange,  and  thirty-year  three 
per  centum  gold  bonds  without  the  circulation  privilege  for  the 
remainder  of  the  two  per  centum  bonds  so  tendered:  Provided, 
That  at  the  time  of  such  exchange  the  Federal  reserve  bank  ob- 
taining such  one-year  gold  notes  shall  enter  into  an  obligation  with 
the  Secretary  of  the  Treasury  binding  itself  to  purchase  from  the 
United  States  for  gold  at  the  maturity  of  such  one-year  notes,  an 
amount  equal  to  those  delivered  in  exchange  for  such  bonds,  if  so 
requested  by  the  Secretary,  and  at  each  maturity  of  one-year  notes 
so.  purchased  by  such  federal  reserve  bank,  to  purchase  from  the 
United  States  such  an  amount  of  one-year  notes  as  the  Secretary 
may  tender  to  such  bank,  not  to  exceed  the  amount  issued  to  such 
bank  in  the  first  instance,  in  exchange  for  the  two  per  centum 
United  States  gold  bonds ;  said  obligation  to  purchase  at  maturity 
such  notes  shall  continue  in  force  for  a  period  not  to  exceed  thirty 
years. 

(7)  Issue  of  one  year  gold  notes  and  three  per  cent  gold  bonds. 
For  the  purpose  of  making  the  exchange  herein  provided  for, 

the  Secretary  of  the  Treasury  is  authorized  to  issue  at  par  Treas- 
ury notes  in  coupon  or  registered  form  as  he  may  prescribe  in  de- 
nominations of  one  hundred  dollars,  or  any  multiple  thereof,  bear- 
ing interest  at  the  rate  of  three  per  centum  per  annum,  payable 
quarterly,  such  Treasury  notes  to  be  payable  not  more  than  one 
year  from  the  date  of  their  issue  in  gold  coin  of  the  present  standard 
value,  and  to  be  exempt  as  to  principal  and  interest  from  the  pay- 
ment of  all  taxes  and  duties  of  the  United  States  except  as  pro- 
vided by  this  Act,  as  well  as  from  taxes  in  any  form  by  or  under 
State,  municipal,  or  local  authorities.  And  for  the  same  purpose, 
the  Secretary  is  authorized  and  empowered  to  issue  United  States 
gold  bonds  at  par,  bearing  three  per  centum  interest  payable  thirty 
years  from  date  of  issue,  such. bonds  to  be  of  the  same  general 
tenor  and  effect  and  to  be  issued  under  the  same  general  terms  and 
conditions  as  the  United  States  three  per  centum  bonds  without 
the  circulation  privilege  now  issued  and  outstanding. 

(8)  Exchange  of  one  year  gold  notes  for  three  per  cent  gold  bonds. 

Upon  application  of  any  Federal  reserve  bank,  approved  by  the 
Federal  Reserve  Board,  the  Secretary  may  issue  at  par  such  three 
per  centum  bonds  in  exchange  for  the  one-year  gold  notes  herein 
provided  for.    (38  Stat.  268.) 

BANK  RESERVES 

§  9801.  (Act  Dec.  23,  1913,  c.  6,  §  19,  as  amended^  Act  Aug.  15, 
1914,  c.  252.)     (1)  Demand  deposits  defined. 

Demand  deposits  within  the  meaning  of  this  Act  shall  comprise 
all  deposits  payable  within  thirty  days,  and  time  deposits  shall 
comprise  all  deposits  payable  after  thirty  days,  and  all  savings 
accounts  and  certificates  of  deposit  which  are  subject  to  not  less 
than  thirty  days'  notice  before  payment. 

(2)  Reserves  of  subscribing  member  banks. 

When  the  Secretary  of  the  Treasury  shall  have  officially  an- 
nounced, in  such  manner  as  he  may  elect,  the  establishment  of  a 
Federal  reserve  bank  in  any  district,  every  subscribing  member 
bank  shall  establish  and  maintain  reserves  as  follows : 

(a)  A  bank  not  in  a  reserve  or  central  reserve  city  as  now  or 
hereafter  defined  shall  hold  and  maintain  reserves  equal  to  twelve 
per  centum  of  the  aggregate  amount  of  its  demand  deposits  and 
five  per  centum  of  its  time  deposits,  as  follows: 
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In  Its  vaults  for  a  period  of  thirty-six  months  after  said  date 
five-twelfths  thereof  and  permanently  thereafter  four-twelfths. 

In  the  Federal  reserve  bank  of  its  district,  for  a  period  of  twelve 
months  after  said  date,  two-twelfths,  and  for  each  succeeding  six 
months  an  additional  one-twelfth,  until  five-twelfths  have  been  so 
deposited,  which  shall  be  the  amount  permanently  required. 

For  a  period  of  thirty-six  months  after  said  date  the  balance  of 
the  reserves  may  be  held  in  its  own  vaults,  or  in  the  Federal  re- 
serve bank,  or  in  national  banks  in  reserve  or  central  reserve  cities 
as  now  defined  by  law. 

After  said  thirty-six  months*  period  said  reserves,  other  than 
those  hereinbefore  required  to  be  held  in  the  vaults  of  the  member 
bank  and  in  the  Federal  reserve  bank,  shall  be  held  in  the  vaults 
of  the  member  bank  or  in  the  Federal  reserve  bank,  or  in  both,  at 
the  option  of  the  member  bank. 

(b)  A  bank  in  a  reserve  city,  as  now  or  hereafter  defined,  shall 
hold  and  maintain  reserves  equal  to  fifteen  per  centum  of  the  ag- 
gregate amount  of  its  demand  deposits  and  five  per  centum  of  its 
time  deposits,  as  follows: 

In  its  vaults  for  a  period  of  thirty-six  months  after  said  date, 
six-fifteenths  thereof,  and  permanently  thereafter  five-fifteenths. 

In  the  Federal  reserve  bank  of  its  district  for  a  period  of  twelve 
months  after  the  date  aforesaid,  at  least  three-fifteenths,  and  for 
each  succeeding  six  months  an  additional  one-fifteenth,  until  six- 
fifteenths  have  been  so  deposited,  which  shall  be  the  amount  perma- 
nently required. 

For  a  period  of  thirty-six  months  after  said  date  the  balance  of 
the  reserves  may  be  held  in  its  own  vaults,  or  in  the  Federal  re- 
serve bank,  or  in  national  banks  in  central  reserve  cities,  as  now 
defined  by  law. 

After  said  thirty-six  months'  period  all  of  said  reserves,  except 
those  hereinbefore  required  to  be  held  permanently  in  the  vaults 
of  the  member  bank  and  in  the  F-ederal  reserve  bank,  shall  be  held 
in  its  vaults  or  in  the  Federal  reserve  bank  or  in  both,  at  the  op- 
tion of  the  member  bank. 

(c)  A  bank  in  a  central  reserve  city,  as  now  or  hereafter  defined, 
shall  hold  and  maintain  a  reserve  equal  to  eighteen  per  centum 
of  the  aggregate  amount  of  its  demand  deposits  and  five  per  centum 
of  its  time  deposits,  as  follows : 

In  its  vaults,  six-eighteenths  thereof. 

In  the  Federal  reserve  bank,  seven-eighteenths. 

The  balance  of  said  reserves  shall  be  held  in  its  own  vaults  or 
in  the  Federal  reserve  bank,  at  its  option. 

Any  Federal  reserve  bank  may  receive  from  the  member  banks 
as  reserves  not  exceeding  one-half  of  each  installment,  eligible  pa- 
per as  described  in  section  thirteen  properly  indorsed  and  accepta- 
ble to  the  said  reserve  bank. 

If  a  State  bank  or  trust  company  is  required  or  permitted  by 
the  law  of  its  State  to  keep  its  reserves  either  in  its  own  vaults  or 
with  another  State  bank  or  trust  company  or  with  a  national  bank, 
such  reserve  deposits  so  kept  in  such  State  bank,  trust  company, 
or  national  bank  shall  be  construed  within  the  meaning  of  this 
section  as  if  they  were  reserve  deposits  in  a  national  bank  in  a  re- 
serve or  central  reserve  city  for  a  period  of  three  years  after  the 
Secretary  of  the  Treasury  shall  have  officially  announced  the  es- 
tablishment of  a  Federal  reserve  bank  in  the  district  in  which  such 
State  bank  or  trust  company  is  situate.  Except  as  thus  provided, 
no  member  bank  shall  keep  on  deposit  with  any  nonmember  bank 
a  sum  in  excess  of  ten  per  centum  of  its  own  paid-up  capital  and 
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surplus.  No  member  bank  shall  act  as  the  medium  or  agent  of  a 
nonmember  bank  in  applying  for  or  receiving  discounts  from  a  Fed- 
eral reserve  bank  under  the  provisions  of  this  Act  except  by  per- 
mission of  the  Federal  Reserve  Board. 

The  reserve  carried  by  a  member  bank  with  a  Federal  reserve 
bank  may,  under  the  regulations  and  subject  to  such  penalties  as 
may  be  prescribed  by  the  Federal  Reserve  Board,  be  checked 
against  and  withdrawn  by  such  member  bank  for  the  purpose  of 
meeting  existing  liabilities :  Provided,  however.  That  no  bank  shall 
at  any  time  make  new  loans  or  shall  pay  any  dividends  unless  and 
until  the  total  reserve  required  by  law  is  fully  restored. 

In  estimating  the  reserves  required  by  this  Act,  the  net  balance 
of  amounts  due  to  and  from  other  banks  shall  be  taken  as  the 
basis  for  ascertaining  the  bank  deposits  against  which  reserves  shall 
be  determined.  Balances  in  reserve  banks  due  to  member  banks 
shall,  to  the  extent  herein  provided,  be  counted  as  reserves. 

National  banks  located  in  Alaska  or  outside  the  continental  Unit- 
ed States  may  remain  nonmember  banks,  and  shall  in  that  event 
maintain  reserves  and  comply  with  all  the  conditions  now  provided 
by  law  regulating  them;  or  said  banks,  except  in  the  Philippine 
Islands,  may,  with  the  consent  of  the  Reserve  Board,  become  mem- 
ber banks  of  any  one  of  the  reserve  districts,  and  shall,  in  that 
'  event,  take  stock,  maintain  reserves,  and  be  subject  to  all  the  other 
provisions  of  this  Act.    (38  Stat.  270.    38  Stat.  691.) 

Subsections  (b)  and  (c)  of  this  section  were,  as  originally  enacted,  as  follows: 

"(b)  A  bank  in  a  reserve  city,  as  now  or  hereafter  defined,  shall  hold  and 
maintain  reserves  equal  to  fifteen^  per  centum  of  the  aggregate  amount  of  its 
demand  deposits  and  five  per  centum  of  its  time  deposits,  as  follows: 

"In  its  vaults  for  a  period  of  thirty-six  months  after  said  date  six-fifteenths 
thereof,  and  permanently  thereafter  five-fifteenths. 

"In  the  Federal  reserve  bank  of  its  district  for  a  period  of  twelve  months 
after  the  date  aforesaid  at  least  three-fifteenths,  and  for  each  succeeding  six 
months  an  additional  one-fifteenth,  until  six-fifteenths  have  been  so  deposited, 
which  shall  be  the  amount  permanently  required. 

"For  a  period  of  thirty-six  months  after  said  date  the  balance  of  the  re- 
serves may  be  held  in  its  own  vaults,  or  in  the  Federal  reserve  bank,  or  in  na- 
tional banks  in  reserve  or  central  reserve  cities  as  now  defined  by  law. 

"After  said  thirty-six  months*  period  all  of  said  reserves,  except  those  here- 
inbefore required  to  be  held  permanently  in  the  vaults  of  the  member  bank  and 
in  the  Federal  reserve  bank,  shall  be  held  in  its  vaults  or  in  the  Federal  re- 
serve bank,  or  in  both,  at  the  option  of  the  member  bank. 

"(c)  A  bank  in  a  central  reserve  city,  as  now  or  hereafter  defined,  shall  hold 
and  maintain  a  reserve  equal  to  eighteen  per  centum  of  the  aggregate  amount 
of  its  demand  deposits  and  five  per  centum  of  its  time  deposits,  as  follows: 

"In  its  vaults  six-eighteenths  thereof. 

•*In  the  Federal  reserve  bank  seven-eighteenths. 

"The  balance  of  said  reserves  shall  be  hdd  in  its  own  vaults  or  in  the  Fed- 
eral  reserve  bank,  at  its  option. 

"Any  Federal  reserve  bank  may  receive  from  the  member  banks  as  reserves, 
not  exceeding  one-half  of  each  installment,  eligible  paper  as  described  in  section 
fourteen  properly  indorsed  and  acceptable  to  the  said  reserve  bank. 

"If  a  State  bank  or  trust  company  is  required  by  the  law  of  its  State  to  keep 
its  reserves  either  in  its  own  vaults  or  with  another  State  bank  or  trust  com- 
pany, such  reserve  deposits  so  kept  in  such  State  bank  or  trust  company  shall 
be  construed,  within  the  meaning  of  this  section,  as  if  they  were  reserve  de- 
posits in  a  national  bank  in  a  reserve  or  central  reserve  city  for  a  period  of 
three  years  after  the  Secretary  of  the  Treasury  shall  have  officially  announced 
the  establishment  of  a  Federal  reserve  bank  in  the  district  in  which  such  State 
bank  or  trust  company  is  situate.  Except  as  thus  provided,  no  member  bank 
-shall  keep  on  deposit  with  any  nonmember  bank  a  sum  in  excess  of  ten  per 
centum  of  its  own  paid-up  capital  and  surplus.  No  member  bank  shall  act  as 
the  medium  or  agent  of  a  nonmember  bank  in  applying  for  or  receiving  dis- 
counts from  a  Federal  reserve  bank  under  the  provisions  of  this  Act  except  by 
permission  of  the  Federal  Reserve  Board. 

"The  reserve  carried  by  a  member  bank  with  a  Federal  reserve  bank  may, 
under  the  regulations  and  subject  to  such  penalties  as  may  be  prescribed  by  the 
Federal  Reserve  Board,  be  checked  against  and  withdrawn  by  such  member 
bank  for  the  purpose  of  meeting  existing  liabilities:   Provided,  however,  That 
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no  bank  shall  at  any  time  make  new  loans  or  shall  pay  any  dividends  unless 
and  until  tiie  total  reserve  required  by  law  is  fully  restored. 

**In  estimating  the  reserves  required  by  this  Act,  the  net  balance  of  amounts 
due  to  and  from  other  banks  shall  be  taken  as  the  basis  for  ascertaining  the 
deposits  against  which  reserves  shall  be  determined.  Balances  in  reserve  banks 
due  to  member  banks  shall,  to  the  extent  herein  provided,  be  counted  as  re- 
serves. 

'^National  banks  located  in  Alaska  or  outside  the  continental  United  States 
may  remain  nonmember  banks,  and  shall  in  that  event  maintaia  reserves  and 
comply  with  all  the  conditions  now  provided  by  law  regulating  them;  or  said 
banks,  except  in  the  Philippine  Islands,  may,  with  the  consent  of  the  Reserve 
Board,  become  member  banks  of  any  one  of  the  reserve  districts,  and  shall,  in 
that  event,  take  stod^,  maintain  reserves,  and  be  subject  to  all  the  other  provi- 
sions of  this  Act."  •  ^ 

These  subsections  were  amended  by  Act  Aug.  15,  1914,  c  252,  last  cited 
above,  so  as  to  make  the  secticm  read  as  set  forth  here. 

§  9802.  (Act  Dec.  23,  1913,  c.  6,  §  20.)  Repeal  of  law  making 
funds  deposited  for  redemption  of  national  bank  notes  part  of 
reserve  fund. 

So  much  of  sections  two  and  three  of  the  Act  of  June  twentieth, 
eighteen  hundred  and  seventy-four,  entitled  "An  Act  fixing  the  amount 
of  United  States  notes,  providing  for  a  redistribution  of  the  national- 
bank  currency,  and  for  other  purposes,"  as  provides  that  the  fund 
deposited  by  any  national  banking  association  with  the  Treasurer  of 
the  United  States  for  the  redemption  of  its  notes  shall  be  counted  as 
a  part  of  its  lawful  reserve  as  provided  in  the  Act  aforesaid,  is  hereby 
repealed.  And  from  and  after  the  passage  of  this  Act  such  fund  of 
five  per  centum  shall  in  no  case  be  counted  by  any  national  banking 
association  as  a  part  of  its  lawful  reserve.    (38  Stat  271.) 

The  Currency  Act  of  June  20, 1874,  c  343,  H  2,  3,  mentioned  in  tliis  section, 
are  set  forth  ante,  {{  9748,  9751. 

The  Parity  Act  of  March  14,  1900,  c  41,  mentioned  in  this  section,  pre- 
scribing the  standard  unit  of  value  of  money,  and  providing  for  the  redemption 
of  United  States  notes  and  Treasury  notes,  etc.,  is  set  forth  ante,  §§  6480- 
6487. 

§  9803.  (Act  Dec.  23,  1913,  c.  6,  §  26.)  Repeal;  borroveing  gold 
on  security  of  United  States  bonds  or  one  year  gold  notes; 
sale  of  such  bonds  or  notes. 

All  provisions  of  law  inconsistent  with  or  superseded  by  any  of 
the  provisions  of  this  Act  are  to  that  extent  and  to  that  extent  only 
hereby  repealed:  Provided,  Nothing  in  this  Act  contained  shall  be 
construed  to  repeal  the  parity  provision  or  provisions  contained  in  an 
Act  approved  March  fourteenth,  nineteen  hundred  entitled  "An  Act 
to  define  and  fix  the  standard  of  value,  to  maintain  the  parity  of  all 
forms  of  money  issued  or  coined  by  the  United  States,  to  refund  the 
public  debt,  and  for  other  purposes,"  and  the  Secretary  of  the  Treas- 
ury may  for  the  purpose  of  maintaining  such  parity  and  to  strengthen 
the  gold  reserve,  borrow  gold  on  the  security  of  United  States  bonds 
authorized  by  section  two  of  the  Act  last  referred  to  or  for  one-year 
gold  notes  bearing  interest  at  a  rate  of  not  to  exceed  three  per  centum 
per  annum,  or  sell  the  same  if  necessary  to  obtain  gold.  When  the 
funds  of  the  Treasury  on  hand  justify,  he  may  purchase  and  retire 
such  outstanding  bonds  and  notes.    (38  Stat.  274.) 

§  9804.  (Act  Dec.  23,  1913,  c.  6,  §  29.)  Effect  of  partial  inva- 
lidity of  act. 
If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for  any 
reason  be  adjudged  by  any  court  of  competent  jurisdiction  to  be  in- 
valid, such  judgment  shall  not  affect,  impair,  or  invalidate  the  re- 
mainder of  this  Act,  but  shall  be  confined  in  its  operation  to  the  clause, 
sentence,  paragraph,  or  part  thereof  directly  involved  in  the  contro- 
versy in  which  such  judgment  shall  have  been  rendered.  (38  Stat. 
275.) 
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§  9805;  (Act  Dec.  23,  1913t  c  6,  §  30.)     Reservation  of  power  to 
amend,  alter,  or  repeal  act. 

The  right  to  amend,  alter,  or  repeal  this  Act  is  hereby  expressly 
reserved.    (38  Sut.  275.) 


CHAPTER  FOUR 
Dissolution  and  Receivership 


8«o. 
9806. 

0807. 


0808. 
0809. 

0810. 

9811. 

9812. 
9813. 
9814. 
9615. 
9816. 

9817. 
9818. 
9819. 
9820. 

9821. 


9822. 
9823. 


Voluntary  dlBSolution  of  aflsocia- 
tions. 

Enforcement,  of  shareholders'  in- 
dividual liability  by  creditora  on 
Toluntary  dissolution. 

Notice  of  intent  to  dissolve. 

Deposit  of  lawful  money  to  re- 
deem outstanding  circulation. 

Exemption  as  to  an  association 
consolidating  with  another. 

Reassignment  of  bonds  and  re- 
demption of  notes,  etc 

Destruction  of  redeemed  notes. 

Mode  of  protesting  notes. 

Examination  by  special  agent 

CSontinuing  business  after  default. 

Notice  to  holders ;  redemption  at 
Treasury ;  cancellation  of  bonds. 

Sale  of  bonds  at  auction. 

Sale  of  bonds  at  private  sale. 

Disposal  of  protested  notes. 

Cancellation  of  national  bank 
notes. 

Appointment  of  receivers;  de« 
posits  in  Government  deposi- 
tary. 

Notice  to  present  claims. 

Dividends. 


Sec. 
9824. 
9825. 
9826. 


9827. 


9828. 


9829. 
9830. 
9831. 

9832. 


9833. 


9834. 
9836. 


injunction  upon  receivership. 

Fees  and  expenses. 

Receivers  for  banks  violating  law, 
failing  to  pay  judgments,  or  be- 
coming insolvent. 

Shareholders'  meeting ;  continu* 
ance  of  receivership  or  appoint- 
ment of  agent;  winding  up 
business ;  distribution  of  assets. 

Purchase  by  receiver  of  property 
of  bank ;  request  to  Comptrol- 
ler. 

Approval  of  request 

Payment 

Penalty  for  violation  of  this  Ti- 
tle. 

Bank  examinations ;  appoint- 
ment, salaries,  and  powers  of 
examiners. 

Loans,  etc.,  to  bank  examiners; 
penalty;  performance  of  other 
services  by  examiner  for  com- 
pensation prohibited ;  fees,  etc., 
to  directors,  etc.,  prohibited; 
disclosures  by  examiners  pro- 
hibited ;    penalties. 

Transfers,  when  void.^ 

Use  of  the  title  "nationaL" 


§  9806.  (R.  S.  §  5220.)     Voluntary  dissolution  of  associations. 

Any  association  may  go  into  liquidation  and  be  closed  by  the  vote 
of  its  shareholders  owning  two-thirds  of  its  stock. 
Act  June  3,  1864,  c  106,  |  42,  13  Stat.  112. 


Motes  of  Deoisiosia 


Construction  of  statute.— This  section 
contemplates  only  a  voluntary  liquida- 
tion. McDonald  v.  Thompson  (1902) 
22  Sup.  Ct  297,  299,  184  U.  S.  71,  46 
L.  Ed.  437. 

See  note  under  {  9807,  post 

Right  to  liquidate^-The  right  to  put 
a  national  bank  in  voluntary  liquida- 
tion does  not  affect  the  right  of  the 
comptroller  to  appoint  a  receiver  un- 
der the  act  of  June  30,  1876.  Wash- 
ington Nat  Bank  v.  Eckels  (C.  C.  1803) 
57  Fed.  870. 

The  right  given  by  this  section  may 
be  exercised,  though  it  be  contrary  to 
to  the  wishes,  and  against  the  interests, 
of  the  owners  of  the  minority  of  the 
stock.  Watkins  v.  National  Bank  of 
Lawrence  (1803)  51  Kan.  254,  82  Paa 
914. 

The  owners  of  two-thirds  of  the  stock 
of  a  national  bank  may  vote  to  liquidate 
the  bank,  though  they  are  the  directors 
and  the  executive  officers  thereof,  since 
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they,  as  directors  and  officers,  owe  no 
duty  to  dissenting  minority  stockholders 
to  continue  the  bank,  where  they  do  not 
desire  so  to  do.  Green  v.  Bennett 
(Tex.  Civ.  App.  1908)  110  S.  W.  106. 

This  section  confers  on  a  national 
bank  the  right  to  liquidate  when  the 
owners  of  two-thirds  of  the  shares 
thereof  agree  so  to  do,  and  is  not  limit- 
ed to  insolvent  banks,  nor  to  cases 
where  the  interest  of  all  of  the  share- 
holders, including  the  minority,  may  be 
best  subserved  thereby.    Id. 

Pendenoy  and  completion  of  liquida- 
tion d— The  dissolution  of  a  national 
banking  association  is  not  complete  un- 
til the  necessary  action  has  been  had 
for  the  redemption  of  its  circulating 
notes,  either  by  actuaUy  redeeming 
them  and  surrendering  them  to  the 
Comptroller  of  the  Currency,  or  by  de- 
positing an  amount  of  treasury  notes 
with  him  adequate  to  their  redemption. 
(1869)  13  Op.  Atty.  Qen.  56. 
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A  resolution  of  the  directors  of  a 
bank,  that  said  bank  go  into  liquida- 
tion,  be  closed,  and  its  business  cease, 
and  that  its  franchises  be  surrendered, 
does  not  operate  to  dissolve  the  corpo- 
ration. Nothing  but  a  repeal  of  the 
charter,  or  a  judicial  decree,  can  effect 
such  a  dissolution  so  as  to  preclude 
suits  and  actions  against  it  to  enforce 
its  debts  and  liabilities.  Lake  Ontario 
Nat.  Bank  v.  Onondaga  County  Bank 
(N.  Y.  1876)  7  Hun,  549. 

— —  Effect  on  powers,  duties,  and 
liabfiities^-A  judgment  against  the  bank 
on  its  guaranty,  recovered  after  the 
making  of  such  agreement,  is  not  bind- 
ing upon  the  stockholders  who  had  no 
knowledge  of  the  agreement,  so  as  to 
prevent  their  raising  the  question 
whether  the  guaranty  was  not  discharg- 
ed by  the  release  of  the  principal  debt- 
or. Schrader  v.  Manufacturers*  Nat. 
Bank  (1890)  10  Sup.  Ct  238, 133  U.  S. 
67,  33  L.  Ed.  564,  affirming  decree 
Irons  V.  Manufacturers'  Nat  Bank  (G. 
C.  1888)  36  Fed.  843. 

The  officers  of  a  national  bank,  which 
has  gone  into  liquidation,  having  no  au- 
thority to  bind  the  stockholders  by  the 
transaction  of  any  business  except  that 
necessarily  involved  in  the  winding  up 
of  its  affairs,  an  agreement  by  the  pres- 
ident of  such  bank  that  its  guaranty, 
made  before  liquidation,  of  certain 
notes,  shall  not  be  discharged  by  a 
change  in  the  security  of  such  notes 
and  the  release  of  the  principal  debtor, 
creates  no  liability  on  the  part  of  the 
stockholders.    Id. 

The  owner  of-  real  property  leased  to 
a  national  bank  for  building  purposes 
is  not  liable  to  account  to  the  Imnk's 
receiver  for  the  bank  building  erected 
thereon,  which  the  bank,  while  insol- 
vent and  in  course  of  voluntary  liq- 
uidation, turned  over  to  him  in  consid- 
eration of  a  release  from  all  further  li- 
ability under  the  lease;  the  bank  being 
at  the  time  in  arrears  for  rent  and  tax- 
es, and  the  income  from  the  property 
not  exceeding  the  charges  against  it 
Brown  v.  Schleier  (1904)  24  Sup.  Ct 
558,  194  U.  S.  18,  48  L.  Ed.  857,  af- 
firming decree  (1902)  118  Fed.  981,  55 
C.  C.  A.  475. 

The  tangible  assets  and  the  liability 
of  stockholders  of  an  insolvent  national 
bank  in  process  of  voluntary  liquidation  * 
in  the  hands  of  the  liquidating  agent  is 
a  trust  fund  for  the  primary  benefit  of 
creditors.  George  v.  Wallace  (1904) 
135  Fed.  286,  68  O.  C.  A.  40,  decree 
affirmed  Wyman  v.  Same  (1906)  26 
Sup.  Ct  495,  201  U.  S.  230,  50  L.  Ed. 
738,  and  Frenzer  v.  Same  (1906)  26 
Snp.  Ct  498,  201  U.  S.  244,  50  L.  Ed. 
742,  and  Poppleton  v.  Same  (1906)  26 
Sup.  Ct  498,  201  U.  S.  245,  50  L.  Ed. 
743. 

Where  the  insolvency  of  a  national 
bank  was  accompanied  by  a  convey- 
ance of  its  assets  to  a  trustee,  and  a 
pledge  thereof  for  the  benefit  of  cred- 
itors, and  this  was  followed  by  affirma- 


tive proceedings  in  liquidation,  author- 
ized by  law,  and  the  selection  by  the 
shareholders  of  the  same  trustee  as 
their  liquidating  agent,  such  agent  held 
the  assets  under  an  express  trust  for 
the  benefit  of  creditors.    Id. 

After  a  national  bank  has,  by  its 
shareholders,  decided  to  go  into  liq- 
uidation, its  president,  upon  giving  pa- 
per held  by  the  bank  to  creditors  of 
the  bank  as  collateral  security  for  their 
claims,  has  authority  to  indorse  or 
guaranty  such  paper  in  the  name  of  the 
bank,  so  as  to  bind  the  bank  and  its 
shareholders.  Irons  v.  Manufacturers' 
Nat  Bank  (C.  C.  1886)  27  Fed.  591, 
596,  reversed  (1887)  7  Sup.  Ct  788, 
121  U.  S.  27,  30  L.  Ed.  864. 

The  obligations,  duties,  and  liabilities 
of  such  association,  before  the  comple- 
tion of  the  acts  necessary  to  its  dis- 
solution, stated.  (1869)  13  Op.  Atty. 
Gen.  56. 

A  nati<nial  bank,  though  it  has  ceas- 
ed to  do  a  banking  business,  has  such 
a  corporate  existence  as  enables  it  in 
its  own  name  to  collect,  for  distribu- 
tion among  its  stockholders,  debts  con- 
tracted with  it.  McOann  v.  Rogers 
(1893)  15  Ky.  Law  Rep.  127. 

A  resolution  by  vote  of  two- thirds  of 
the  shareholders  of  a  national  bank  to 
go  into  liquidation  and  dose,  certified 
to  the  comptroller  of  the  currency,  does 
not  dissolve  the  corporation,  nor  af- 
fect its  capacity  to  collect  its  assets 
and  close  its  affairs.  Merchants'  Nat. 
Bank  v.  Gaslin  (1889)  41  Minn.  552, 
43  N.  W.  483. 

Where  shareholders  of  a  .national 
bank  appointed  a  committee  to  liquidate 
ita  affairs,  the  control  of  the  bank  by 
the  directors,  and  their  power  to  deter- 
mine what  actions  should  be  brought 
by  it,  was  not  thereby  terminated. 
Planten  v.  National  Nassau  Bank  of 
New  York  (Sup.  1916)  157  N.  Y.  S.  31. 

The  owners  of  two- thirds  of  the  stock 
of  a  national  bank,  who  are  its  direc- 
tors and  executive  officers,  must,  on 
voting  to  liquidate  the  bank,  make  such 
disposition  of  the  assets  as  wUl  be  to 
the  best  interests  of  all  the  stockhold- 
ers, including  minority  dissenting  stock- 
holders, and  this  may  be  done  by  the 
directors  or  by  means  of  a  liquidating 
committee.  Green  v.  Bennett  (Tex. 
Civ.  App.  1908)  110  S.  W.  108. 

A  sale  of  the  assets  of  a  national 
bank,  in  process  of  liquidation  by  the 
liquidating  committee,  composed  of  the 
directors  of  the  bank  owning  two-thirds 
of  its  stock,  to  a  bank  organized  by 
themselves  is  not  void,  but  only  sub- 
ject to  the  closest  scrutiny  on  the  part 
of  a  court  of  equity,  and  subject  to  be 
set  aside  on  it  being  shown  that  it  was 
not  conducted  with  the  utmost  fairness, 
to  the  end  that  full  value,  and  the  best 
price  obtainable,  was  realized.    Id. 

A  liquidating  agent  of  a  national 
bank,  though  authorized  to  pay  the 
bank's  debts  by  delivery  of  assets,  may 
not  create  a  new  liability  against  the 
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bank  or  its  stockholden.  First  Nat 
Bank  of  Merkel  v.  Armstrong  (Tex. 
Civ.  App.  1914)  168  a  W.  873. 

Since  one  advancing  money  to  the  liq- 
uidating agent  of  a  national  bank  to 
take  up  a  renewal  note  for  a  loan  made 
to  the  bank  before  liquidation  would  be 
subrogated  to  the  rights  of  the  cred- 
itor, it  was  immaterial  that  the  liqui- 
dating agent  had  no  authority  to  ex- 
ecute the  renewal  note.    Id. 

Where  a  national  bank  went  into 
voluntary  liquidation,  it  thereby  ceased 
to  do  business  as  a  going  concern,  and 
was  not  thereafter  required  to  register 
a  subsequent  transfer  of  its  stock  and 
to  issue  new  stock  to  the  transferee. 
Muir  V.  Citizens'  Nat  Bank  (1^05)  80 
P.  1007,  39  Wash.  57. 

— —  Effect  on  right  to  sue  and  lie 
sned^-A  national  bank,  voluntarily  liq- 
uidating under  this  section,  is  not 
thereby  dissolved  as  a  corporation,  but 
may  sue  and  be  sued  in  winding  up  its 
business.  Central  Bank  v.  Connecticut 
Mut  Life  Ins.  Co.  (1881)  104  U.  S.  54, 
26  L.  Ed.  693;  Merchants'  Nat  Bank 
V.  Gaslin  (1889)  41  Minn.  552,  43  N. 
W.  483;  Farmers'  Nat  Bank  of  Durant 
V.  Suther  (1911)  116  P.  173,  28  OkL 
806;  Pritchard  v.  First  Nat  Bank 
(1898)  76  N.  W.  1106.  101  Wis.  86. 

A  national  bank  which  has  gone  into 
voluntary  liquidation  becomes  subject 
to  like  proceedings  as  domestic  corpo- 
rations; for  instance,  to  a  creditors' 
bill  to  reach  a  fund  held  by  the  presi- 
dent Merchants'  &  Planters'  Nat 
Bank  v.  Masonic  Hall  (1880)  65  Ga. 
603. 

A  judgment  rendered  against  a  na- 
tional bank  which  has  gone  into  volun- 
tary liquidation,  and  to  dissolve  which 
proper  steps  have  been  taken,  is  void, 
and  hence  may  be  collaterally  attacked. 
Hodgson  V.  McKinstrey  (1895)  3  Kan. 
App.  412,  42  Pac  929. 

Remedies  of  and  proeeedings  by  mi- 
nority stookhoidersw— Where  a  contract 
by  which  a  national  bank  assumed  all 
the  obligations  of  an  insolvent  bank  in 
contemplated  liquidation  was  fully  ex- 
plained at  a  meeting  at  which  1,665  out 
of  2,000  shares  were  represented,  and 
after  the  contract  was  executed  it  was 
ratified  by  a  vote  exceeding  the  propor- 
tion of  stock  specified  by  this  secti<Hi 
and  section  98(XB,  post,  the  stockhold- 
ers were  not  thereafter  entitled  to 
claim  that  such  contract  was  ultra 
vires.  George  v.  Wallace  (1904)  135 
Fed.  286,  68  C.  C.  A  40,  decree  af- 
firmed Wyman  v.  Same  (1906)  26  Sup. 
Ct  495,  201  U.  S.  230,  50  L.  Ed.  738, 
and  Frenzer  v.  Same  (1906)  26  Sup. 
Ct  498,  201  U.  S.  245,  60  L.  Ed.  743, 
and  Poppleton  v.  Same  (1906)  26  Sup. 
Ct  498,  201  U.  S.  245,  50  L.  Ed.  743. 

Where  a  national  bank  has  gone  into 
voluntary  liquidation  in  pursuance  of 
the  vote  of  all  its  stockholders,  and  all 
but  one  of  them  have  united  in  or- 
ganizing a  new  national  bank  under  a 
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different  name,  and  the  omitted  stock- 
holder has  accepted  dividends  from  the 
proceeds  of  nearly  all  the  assets  of 
the  old  bank,  he  cannot  claim  to  be  a 
stockholder  in  the  new  bank,  nor  a 
right  to  share  in  its  earnings.  First 
Nat  Bank  v.  Marshall  (1888)  26  HI. 
App.  440. 

A  stockholder  held  estopped  from 
complaining  that  the  greater  part  <^ 
the  assets  were  sold  to  the  new  bank, 
if  he  knew  they  were  thus  disposed  of 
when  he  accepted  his  share  of  the 
proceeds.    Id. 

The  owners  of  two- thirds. of  the  stock 
of  a  national  bank  voted  to  liquidate  it 
They  were  the  officers  of  the  bank, 
and  became  the  liquidating  committee. 
Held,  that  dissenting  minority  stock- 
holders had  a  rem'edy  against  the  liqui- 
dating committee  for  injuries  resulting 
from  the  failure  of  the  committee  to 
properly  dispose  of  the  assets  of  the 
bank.  Green  v.  Bennett  (Tex.  dv. 
App.  1908)  110  S.  W.  108. 

Minority  stockholders  of  a  solvent 
national  bank  cannot  obtain  relief,  from 
the  majority  stockholders,  for  injuries 
resulting  from  the  destruction  of  the 
good  will  of  the  bank,  by  a  liquidation 
thereof  by  a  vote  of  the  owners  of  two- 
thirds  of  the  stock  tiiereof,  the  act  of 
liquidation  destroying  the  value  of  such 
good  will,  as  a  value  separate  from  the 
value  of  tangible  assets,  and  the  loss 
falling  proportionately  on  aU  the  stock- 
holders.   Id. 

The  owners  of  two-thirds  of  the 
stock  of  a  solvent  national  bank,  who 
were  also  its  directors  and  executive 
officers,  voted  to  liquidate  the  bank, 
and  organized  a  new  bank,  and  appor- 
tioned the  stock  thereof  among  them- 
selves, to  the  exclusion  of  minority 
stockholders  of  the  old  bank.  They 
elected  themselves  directors  and  offi- 
cers of  the  new  bank;  and,  through  a 
liquidating  committee  composed  of 
themselves,  they  transferred  the  assets 
of  the  old  bank  to  the  new  one.  Held, 
that  since  the  minority  stockholders 
had  only  the  right  to  demand  that  the 
assets  of  the  old  bank  be  disposed  of 
so  that  the  full  value  thereof  should  be 
received  for  distribution  among  share- 
holders, they  could  not  complain  of  the 
transaction,  in  the  absence  of  a  show- 
ing that  the  sales  were  not  for  full 
value,  and  on  as  favorable  terms  aa 
could  be  obtained.    Id. 

A  petition,  in  an  action  by  minority 
stockholders  of  a  national  bank  against 
the  majority  stockholders  and  a  new 
bank,  alleged  that  the  majority  stock- 
holders, owning  two-thirds  of  the  stock, 
voted  to  liquidate  the  bank,  that  the 
majority  stockholders  organised  the 
new  bank,  and  that  it  purchased  the 
assets  of  the  old  bank,  and  averred,  on 
information  and  belief,  that  the  direc- 
tors of  the  new  bank,  who  Were  the 
directors  of  the  old  bank,  took  ad- 
vantage of  section  9810,  post  held, 
that  the  averment  on  information  and 
belief  did  not  show  that  the  majority 
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stockholders  effected  a  consolidation  of 
the  old  bank  with  the  new  bank,  espe- 
cially since  such  a  conclnsion  was  con- 
tradictory to  the  averments  of  the  pe- 
tition generally.    Id. 

Rights  of  depositorsw— If  a  national 
bank  goes  into  liquidation,  the  book  ac- 
counts of  depositors  draw  interest  from 
the  date  of  suspension;  the  act  of  go- 
ing into  liquidation  dispensing  with  de- 
mand. Richmond  v.  Irons  (1887)  121 
U.  S.  27,  7  Sup.  Ct  788,  30  L.  Ed.  864, 
reversing  decree  Irons  v.  Manufactur- 
ers' Nat  Bank  (1886)  27  Fed.  591. 

The  payment,  by  the  successor  of  a 
national  bank  which  had  gone  into  liqui- 
dation, of  the  installments  of  interest 
due  on  government  bonds  deposited  with 
the  old  bank,  is  an  admission  that  such 
bonds  came  into  the  possession  of  the 
new  bank  on  its  reorganization.  First 
Nat  Bank  v.  Strang  (1888)  28  IlL 
App.  325. 

A  national  bank,  the  successor  of 
one  which  went  into  liquidation,  is  lia- 


ble for  deposits  therein.  Bans  v.  Ex- 
change Bank  of  Jefferson  Oity  (1883> 
79  Mo.  182. 

Appointment  of  recelveriF-See  notes 
under  §|  9621,  9826,  post 

Cited  without  deflnito  application. 
Chemical  Nat  Bank  of  d^iicago  v.  Hart- 
ford Deposit  Ck>.  (1896)  16  Sup.  Ct 
439,  440,  161  U.  S.  1,  40  L.  Ed.  595; 
Commercial  National  Bank  v.  Weinhard 
(1904)  24  Sup.  Ct.  253,  256,  192  U.  S. 
243,  48  L.  Ed.  425;  Citizens'  Central 
National  Bank  of  New  York  v.  Apple- 
ton  (1910)  80  Sup.  Ct  364,  216  U.  S. 
196,  54  L.  Ed.  443;  Williamson  v. 
American  Bank  (1902)  115  Fed.  793, 
52  C.  C.  A.  1;  King  v.  Pomeroy  (1903) 
121  Fed.  287,  58  C.  C.  A.  209;  Wil- 
liamson V.  American  Bank  (1911)  185 
Fed.  66,  107  C.  C.  A.  286;  Harvey  v. 
Lord  (C.  C.  1882)  10  Fed.  236,  238; 
Williamson  v.  American  Bank  (C.  C. 
1901)  109  Fed.  36,  37  (aflirmed  [1902] 
115  Fed.  793,  52  C.  C.  A.  1) ;  (1882) 
17  Op.  Atty.  Gen.  409. 


§  9807.  (Act  June  30,  1876,  c.  156,  §  2.)     Enforcement  of  share- 
holders' individual  liability  by  creditors  on  voluntary  dissolu- 
tion. 
When  any  national  banking  association  shall  have  gone  into  liquida- 
tion under  the  provisions  of  section  five  thousand  two  hundred  and 
twenty  of  said  statutes,  the  individual  liability  of  the  shareholders 
provided  for  by  section  fifty-one  hundred  and  fifty-one  of  said  stat- 
utes may  be  enforced  by  any  creditor  of  such  association,  by  bill  in 
equity,  in  the  nature  of  a  creditor's  bill,  brought  by  such  creditor  on 
behalf  of  himself  and  of  all  other  creditors  of  the  association,  against 
the  shareholders  thereof,  in  any  court  of  the  United  States  having 
original  jurisdiction  in  equity  for  the  district  in  which  such  associa- 
tion may  have  been  located  or  established.    (19  Stat.  63.) 

This  section  was  part  of  an  act  anthorlsing  the  appointment  of  receivers 
of  national  banks,  etc.,  cited  above. 

See  notes  to  section  1  of  the  act,  post,  |  9826. 

R.  S.  i  5220,  mentioned  in  this  section,  is  set  forth  ante,  8  9800. 

R.  3-  S  5151,  also  mentioned  in  this  section,  providing  for  individual  lia- 
bility of  shareholders  of  national  banks,  was  superseded  by  the  provisions  of 
the  same  nature  of  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c  6,  {  23,  ante, 
9689. 

Said  Federal  Reserve  Act  of  Dec.  23,  1913,  ante,  H  9785-^805,  created  a 
new  system  for  the 'government  and  regulation  of  all  national  banks,  and  such 
of  the  state  banks,  and  trust  companies  as,  possessing  the  necessary  qualifica- 
tions, signify  their  acceptance  of  the  act. 

Notes  of  Deoiaiosui 


Enforoement  of  stockholders'  individ- 
ual liability^— Valid  obligations  of  a  na- 
tioual  bank  may,  after  voluntary  liqui- 
dation, be  enforced  against  a  stockhold- 
er who  voted  against  the  resolutions 
looking  towards  such  liquidation,  where 
the  requisite  amount  of  stock  was  vot- 
ed in  favor  of  that  course.  Poppleton 
V.  Wallace  (1906)  26  Sup.  Gt  498,  201 
U.  S,  245,  60  L.  Ed.  743. 

See,  also,  note  under  |  9689,  ante. 

Enforcement  by  receiver,  see  |  9821, 
post 

— —  Jurisdiction    and    remedy w— The 

only  authorized  procedure  for  enforc- 
ing the  individual  liability  of  the  share- 
holders of  a  national  bonk  which  has 


gone  into  voluntary  liquidation  is  by  a 
bUl  in  equity  in  the  nature  of  a  cred- 
itor's bill,  brought  by  a  creditor  *'on  be- 
half of  himself  and  of  all  other  cred- 
itors of  the  association  against  the 
shareholders  thereof  in  any  court  of 
equity  for  the  district  in  which  such 
association  may  have  been  located  or 
established,'*  as  provided  by  this  act; 
the  purpose  of  the  statute  being  to 
create  a  fund  to  be  applied  with  and  in 
aid  of  the  assets  of  the  bank  in  all 
cases  of  voluntary,  as  of  involuntary, 
liquidation,  through  a  general  creditors* 
suit  in  a  court  of  equity,  having  pow- 
er to  enforce  the  liability  equally  and 
ratably  aa  between  the   shareholders, 
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and  to  determine  the  extent  to  which, 
and  those  for  whose  benefit,  it  shall 
be  enforced.  A  trustee  appointed  by 
the  shareholders  to  conduct  the  busi- 
ness of  liquidation  has  no  authority  to 
enforce  such  liability,  nor  can  a  suit 
for  that  purpose  be  maintained  in  any 
district  other  than  that  in  which  the 
bank  is  located.  Such  suit  should  be 
against  the  bank  and  all  its  stockhold- 
ers, and,  in  case  ancillary  proceedings 
should  be  necessary  for  the  collection 
from  nonresident  stockholders  of  their 
ratable  proportion  of  the  an^ount  neces- 
sary to  pay  creditors,  such  suits  should 
be  authorized  by  the  court  of  original 
jurisdiction,  and  brought  by  a  receiv- 
er or  other  person  appointed  by  such 
court  WUliamson  v.  American  Bank 
(1902)  115  Fed.  793,  52  C.  C.  A.  1, 
affirming  decree  (C.  C.  1901)  109 
Fed.  36. 

An  action  by  a  citizen  of  another 
state  on  an  assigned  nonnegotiable  note 
of  a  national  bank  which  had  gone  into 
voluntary  liquidation  to  subject  assets 
to  the  payment  thereof,  and  to  enforce 
the  liability  of  stockholders,  was  prop- 
erly brought  in  the  federal  Circuit 
Court,  in  so  far  as  the  enforcement  of 
the  stockholders'  liability  was  concerii- 
ed,  under  this  section.  George  v.  Wal- 
lace (1904)  135  Fed.  286,  68  O.  O.  A. 
40,  affirmed  Wyman  v.  Wallace  (1906) 
26  Sup.  Ct.  495,  201  U.  S.  230,  50  L. 
Ed.  738,  and  Frenzer  y.  Same  (1906) 
26  Sup.  Ct  498,  201  U.  S.  244,  50  L. 
Ed.  742,  and  Poppleton  t.  Same  (1906) 
26  Sup.  Ct  498,  201  U.  S.  245,  50  L. 
Ed.  743. 

No  new  liability  on  the  part  of  the 
stockholders  was  created  by  this  sec- 
tion, nor  did  this  act  provide  for  en- 
forcing liability  against  stockholders 
under  circumstances  not  permitting  its 
enforcement  before  the  act  was  passed, 
but  it  may  be  construed  as  limiting  the 
tribunal  in  which  proceedings  are  to  be 
instituted  to  a  United  States  court,  in- 
stead of  allowing  creditors  to  resort  to 
any  competent  tribunal  with  equity 
power.  Irons  v.  Manufacturers'  Nat 
Bank  (C.  C.  1883)  17  Fed.  308. 

— —  Abatements— Pendency  of  a  suit 
under  this  section  is  not  a  bar  to  a 
suit  by  plaintiff  on  his  claim  against  the 
bank.  Central  Nat  Bank  v.  Connecti- 
cut Mut  L.  Ins.  Co.  (1881)  104  U.  S. 
54,  76,  26  Lr.  Ed.  698. 

A  creditors'  bill  was  filed  against  a 
national  bank  before  the  passage  of  this 
act,  and  a  receiver  appointed;  an 
amended  bill,  to  which  all  the  stock- 
holders were  made  parties,  being  filed 
after  its  Enactment  Subsequently  the 
comptroller  of  the  currency  appointed 
a  receiver  to  wind  up  the  affairs  of  the 
bank,  who  brought  this  suit  against  one 
of  the  stockholders.  Held,  on  demur- 
rer to  a  plea  in  abatement,  that,  as  the 
stockholder's  liability  could  be  com- 
pletely enforced  in  the  equity  suit,  he 
should  not  be  vexed  by  two  suits  in  the 
same  jurisdiction,  for  the  same  cause 
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of  action.    Hanrey  t.  Lord  (C.  C.  1882) 
10  Fed.  236. 

^—  Pleadino.^Where  a  bill  was  filed 
against  a  national  bank,  alleging  that 
its  voluntary  liquidation  was  fraudu- 
lent, and  praying  to  have  all  sales  or 
transfers  by  the  bank  set  aside,  and 
after  the  filing  of  the  biU  Act  June  30, 
1876,  was  passed,  it  was  not  error  to 
allow  an  amended  bill,  bringing  in  all 
of  the  stockholders,  and  asking  an  ac- 
counting of  the  indebtedness  of  the 
bank  and  the  amounts  due  from  the 
stockholders  under  the  national  bank- 
ing act  Richmond  v.  Irons  (1887)  7 
Sup.  Ct  788,  797,  121  U.  a  27,  30  L. 
Ed.  864. 

— —  Judgments— A  judgment  against 
a  bank  on  its  guaranty,  recovered  aft- 
er the  making  of  an  agreement  by  its 
president  that  the  guaranty,  which 
was  made  before  liquidation,  should 
not  be  discharged  by  the  release  of  the 
principal  debtor,  is  not  binding  on  the 
stockholders,  who  had  no  knowledge  of 
the  agreement,  so  as*  to  prevent  their 
raising  the  question  whether  the  guar- 
anty was  not  discharged  by  the. release 
of  the  principal  debtor.  Schrader  v. 
Manufacturers'  Nat  Bank  (1890)  10 
Sup.  Ct  238,  241,  133  U.  S.  67,  33  L. 
Ed.  564. 

Preferences  and   distribution   of   aa« 

setSd— After  a  national  bank  went  into 
voluntary  liquidation,  several  creditors 
took  in  payment  of  their  claims  paper 
belonging  to  the  bank,  with  the  bank's 
guaranty  of  payment,  which  paper  was 
not  paid.  Held,  that  such  Creditors 
were  not  entitled  to  sl^re  in  the  assets 
obtained  by  enforcement  of  the  statu- 
tory liability  of  the  stockholders,  since, 
after  the  bank  went  into  liquidation, 
its  powers  being  limited  to  the  collec- 
tion of  assets  and  the  payment  of 
debts,  it  could  not  guaranty  payment 
Richmond  v.  Irons  (1887)  7  Sup.  Ct 
788,  121  U.  S.  27,  30  L.  Ed.  864,  re- 
versing decree  Irons  v.  Manufacturers' 
Nat  Bank  (C.  C.  1886)    27  Fed.  591. 

In  a  suit  in  chancery  under  this  stat- 
ute by  a  creditor,  the  fund  obtained  is 
a  part  of  the  general  assets  of  the 
bank,  and  all  creditors  stand  upon  an 
equal  footing  in  the  distribution  of  it 
Irons  V.  Manufacturers'  Nat  Bank  (C. 
C.  1886)  27  Fed.  591,  decree  reversed 
Richmond  v.  Irons  (1887)  7  Sup.  Ct 
788,  121  U.  S.  27,  30  L.  Ed.  864. 

A  mortgage  of  all  his  individual 
property  executed  by  a  cashier  and 
stockholder  of  a  bank,  after  it  had  clos- 
ed its  doors,  to  secure  a  depositor,  was 
a  preference,  and  was  void  as  against  a 
judgment  recovered  against  the  cashier 
by  the  receiver,  either  in  the  hands  of 
the  receiver  or  of  a  purchaser  from  him 
for  value.  Gatch  v.  Fitch  (O.  a  1888) 
84  Fed.  566. 

See  note  under  S  9806,  ante. 
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§  9808.  (R.  S.  §  5221.)     Notice  of  intent  to  dissolve. 

Whenever  a  vote  is  taken  to  go  into  liquidation  it  shall  be  the  duty 
of  the  board  of  directors  to  cause  notice  of  this  fact  to  be  certified, 
under  the  seal  of  the  association,  by  its  president  or  cashier,  to  the 
Comptroller  of  the  Currency,  and  publication  thereof  to  be  made  for 
a  period  of  two  months  in  a  newspaper  published  in  the  city  of  New 
York,  and  also  in  a  newspaper  published  in  tlie  city  or  town  in  which 
the  association  is  located,  or  if  no  newspaper  is  there  published,  then 
in  the  newspaper  published  nearest  thereto,  that  the  association  is 
closing  up  its  affairs,  and  notifying  the  holders  of  its  notes  and  other 
creditors  to  present  the  notes  and  other  claims  against  the  association 
for  payment. 

Act  June  8,  1864,  c.  106,  S  42,  18  Stat.  112. 


Cited    without    definite    appiication, 

Oentral  National  Bank  t.  Life  Ins.  Go. 
(1881)  104  U.  S.  54,  26  L.  Ed.  693; 
Chemical  Nat.  Bank  of  Chicago  ▼. 
Hartford  Deposit  Co.  (1806)  16  Snp. 
Ct  439,  161  U.  S.  1.  40  L.   Ed.  695; 


York  T.  Appleton  (1910)  80  Sup.  Ot. 
864,  216  U.  S.  196,  54  L.  Ed.  443;  King 
V.  Pomeroy  (1903)  121  Fed.  287,  58 
C.  C.  A.  209;  U.  S.  v.  Jewett  (C.  C. 
1897)  84  Fed.  142,  143,  affirmed  (1900) 
100  Fed.  832,  41  C.  O.  A.  88,  58  L.  B. 


Citizens'   Central   Nat.   Bank   of   New      A.  568. 

§  9809.  (R.  S.  §  5222.)     Deposit  of  lawful  money  to  redeem  out- 
standing circulation. 

Within  six  months  from  the  date  of  the  vote  to  go  into  liquida- 
tion, the  association  shall  deposit  with  the  Treasurer  of  the  United 
States,  lawful  money  of  the  United  States  sufficient  to  redeem  all 
its  outstanding  circulation.  The  Treasurer  shall  execute  duplicate 
receipts  for  money  thus  deposited,  and  deliver  one  to  the  associa- 
tion and  the  other  to  the  Comptroller  of  the  Currency,  stating  the 
amount  received  by  him,  and  the  purpose  for  which  it  has  been  re- 
ceived ;  and  the  money  shall  be  paid  into  the  Treasury  of  the  United 
States,  and  placed  to  the  credit  of  such  association  upon  redemption 
account. 

Act  June  3,  1864,  c  106,  {{  42,  43,  13  Stat  112.    Act  July  14,  1870,  c  257, 
16  Stat.  274. 

§  9810.  (R.  S.  §  5223.)     Exemption  as  to  an  association  consolidat- 
ing with  another. 

An  association  which  is  in  good  faith  winding  up  its  business  for 
the  purpose  of  consolidating  with  another  association  shall  not  be 
required  to  deposit  lawful  money  for  its  outstanding  circulation;  but 
its  assets  and  liabilities  shall  be  reported  by  the  association  with  which 
it  is  in  process  of  consolidation. 

Act  July  14,  1870,  c.  257,  16  Stat  274. 

Motes  of  Deolsioaa 


Conftolldation  of  ban kSw— Under  this 
section  the  consolidation  of  two  banks 
with  the  comptroller's  approbation, 
whereby  one  agreed  to  assume  the 
other's  liabilities,  and  issued  its  own 
increased  shares  to  the  stockholders  of 
the  first  bank,  was  not  void  as  ultra 
▼ires.  Bonnet  ▼.  First  Nat.  Bank 
(1900)  60  S.  W.  825,  24  Tex.  Giv.  App. 
613. 

Where  a  bank  consolidated  with  an- 
other, taking  all  the  assets  and  assum- 
ing all  the  liabilities  of  the  latter,  it 
became  a  new  corporation,  whose 
stockholders  were  the  stockholders  of 
each  corporation  before  consolidation; 
and  hence  stockholders  of  the  first 
bank  had  no  right  to  the  new  shares 


brought  in  which  increased  the  capital 
stock.     Id. 

The  owners  of  two-thirds  of  the  stock 
.of  a  national  bank  voted  to  liquidate  it. 
They  organized  a  new  bank,  to  the  ex-, 
elusion  of  minority  dissenting  stock- 
holders of  the  old  bank.  The  new  bank 
purchased  the  assets  of  the  old  bank 
through  the  liquidating  committee,  con- 
sisting of  the  directors  of  the  old  bank. 
Held,  that  the  transaction  did  not 
amount  to  a  consolidation  of  the  two 
banks,  and  the  minority  stockholders 
were  not  entitied  to  a  proportionate 
share  of  the  stock  of  the  new  bank. 
Green  v.  Bennett  (Tex.  Giv.  App.  1008> 
110  8.  W.  108. 
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§  9811.  (R.  S.  §  5224,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Reassignment  of  bonds  and  redemption  of  notes,  etc. 
Whenever  a  sufficient  deposit  of  lawful  money  to  redeem  the  out- 
standing circulation  of  an  association  proposing  to  close  its  business 
has  been  made,  the  bonds  deposited  by  the  association  to  secure 
payment  of  its  notes  shall  be  re-assigned  to  it,  in  the  manner  pre- 
scribed by  section  fifty-one  hundred  and  sixty-two.  And  thereafter 
the  association  and  its  shareholders  shall  stand  discharged  from  all 
liabilities  upon  the  circulating  notes,  and  those  notes  shall  be  re- 
deemed at  the  Treasury  of  the  United  States.  And  if  any  such  bank 
shall  fail  to  make  the  deposit  and  take  up  its  bonds  for  thirty  days 
after  the  expiration  of  the  time  specified,  the  Comptroller  of  the  Cur- 
rency shall  have  power  to  sell  the  bonds  pledged  for  the  circulation 
of  said  bank,  at  public  auction  in  New  York  City,  and,  after  providing 
for  the  redemption  and  cancellation  of  said  circulation  and  the  neces- 
sary expenses  of  the  sale,  to  pay  over  any  balance  remaining  to  the 
bank  or  its  legal  representative. 

Act  June  3,  1864,  c  106,  {  42,  13  Stat.  112.    Act  Feb.  18,  1875,  c.  80,  |  1, 

18  Stat.  320. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  provi- 
aion  at  the  end  thereof  as  set  forth  here,  beginning  with  the  words,  *'And  if 
any  such  bank  shall  fail,"  etc.  Said  provision  was  added  by  amendment  by 
Act  Feb.  18,  1875,  c.  80,  §  1,  cited  above. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than 
United  States  bonds,  deposited  by  National  banks  for  the  issue  of  additional 
circulating  notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c 
229,  §  3,  by  section  4  of  that  act  See  notes  under  Chapter  Two  A  of  this 
Title. 

Provisions  relating  to  redeeming  circulating  notes  in  the  ordinary  course 
of  business  are  set  forth  in  chapter  3  of  this  Title,  ''Regulation  of  the  Bank- 
ing Businesa" 

Cited     without    dellnlte     appiication,  L.   Ed.   134;    U.   S.   v.  Jewett  (O.  G. 

Central    Nat   Bank   v.    Life    Ins.    Co.  1897)  84  Fed.  142,  143,  affirmed  (1900) 

(1881)   104  U.   S.  54,  26  L.  Ed.  693;  100  Fed.  832,  41  C.  C.  A.  88,  53  L.  R. 

Twm  City  Bank  v.  Nebiker  (1897)  17  A.  568. 
Sup.  Ct  766,  768,  167  U.  S.  196,  42 

§  9812.  (R.  S.  §  5225,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Destruction  of  redeemed  notes. 
Whenever  the  Treasurer  has  redeemed  any  of  the  notes  of  an  asso- 
ciation which  has  commenced  to  close  its  affairs  under  the  five  pre- 
ceding sections,  he  shall  cause  the  notes  to  be  mutilated  and  charged 
to  the  redemption  account  of  the  association;  and  all  notes  so  re- 
deemed by  the  Treasurer  shall,  every  three  months,  be  certified  to  and 
burned  in  the  manner  prescribed  in  section  fifty-one  hundred  and 
eighty-four. 

Act  June  3,  1864,  c  106,  |  43,  13  Stat  112.    Act  Feb.  27.  1877,  c  69,  |  1, 

19  Stat  252. 

Tbis  section  was  amended  by  Act  Feb.  27,  1877,  c  69,  |  1,  cited  above,  by 
striking  out,  after  the  words  "its  affairs  under  the,"  the  word  "six,"  and  sub- 
stituting therefor  the  word  "five,"  as  set  forth  here. 

Provisions  relating  to  the  maceration  of  national  bank  notes,  and  repealing 
so  much  of  R.  S.  §  5184,  ante,  §  9723,  and  this  section  as  provided  for  the  burn- 
ing of  the  same  were  made  by  Act  June  23,  1874,  c.  465,  §  1,  ante,  {  6560. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than 
United  States  bonds,  deposited  by  National  banks  for  the  issue  of  additional 
circulating  notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c. 
229,  §  3,  35  Stat  548,  by  section  4  of  that  act,  85  Stat  649.  See  notes  to 
Chapter  Two  A  of  this  Title. 

Cited    without    definite    appiloation, 

Schmidt  v.  U.  S.   (1904)  133  Fed.  257, 
66  C.  O.  A.  389. 

§  9813.  (R.  S.  §  5226.)     Mode  of  protesting  notes. 

Whenever  any  national  banking  association  fails  to  redeem  in  the 
lawful  money  of  the  United  States  any  of  its  circulating  notes,  upon 
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demand  of  payment  duly  made  during  the  usual  hours  of  business, 
at  the  office  of  such  association,  or  at  its  designated  place  of  redemp- 
tion, the  holder  may  cause  the  same  to  be  protested,  in  one  package, 
by  a  notary  public,  unless  the  president  or  cashier  of  the  associa- 
tion whose  notes  are  presented  for  payment,  or  the  president  or 
cashier  of  the  association  at  the  place  at  which  they  are  redeemable 
offers  to  waive  demand  and  notice  of  the  protest,  and,  in  pursuance 
of  such  offer,  makes,  signs,  and  delivers  to  the  party  making  such  de- 
mand an  admission  in  writing,  stating  the  time  of  the  demand,  the 
amount  demanded,  and  the  tact  of  the  non-payment  thereof.  The 
notary  public,  on  making  such  protest,  or  upon  receiving  such  admis- 
sion, shall  forthwith  forward  such  admission  or  notice  of  protest  to 
the  Comptroller  of  the  Currency,  retaining  a  copy  thereof.  If,  how- 
ever, satisfactory  proof  is  produced  to. the  notary  public  that  the  pay- 
ment of  the  notes  demanded  is  restrained  by  order  of  any  court  of 
competent  jurisdiction,  he  shall  not  protest  the  same.  When  the 
holder  of  any  notes  causes  more  than  one  note  or  package  to  be  pro- 
tested on  the  same  day,  he  shall  not  receive  pay  for  more  than  one 
protest. 

Act  June  8,  1804,  c  106,  §  46,  13  Stat  113. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than 
United  States  bonds,  deposited  by  National  banks  for  the  issue  of  additional 
circalating  notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30.  1908,  c. 
229,  (  3,  85  Stat  548,  by  section  4  of  that  act,  35  Stat  549.  See  notes  to 
Chapter  Two  A  of  this  Title. 

Motes  of  Decisions 


See  note  under  {  9815,  post 

Unpaid  deposit— Off  set  w— A  stock* 
holder  could  not  offset  against  his  stat- 
utory double  liability  the  amount  of 
his  unpaid  deposit  account  Williams 
V.  Rose  (D.  C.  1914)  218  Fed.  898. 

Cited     witliout  definite     applloatiORy 

Richmond  ▼.  Irons  (1887)  7  Sup.  Ot 
788,  797,  121  U.  S.  27,  30  L.  Bd.  864; 
Chemical    Nat    Bank    of    Chicago    y. 


Hartford  Deposit  Co.  (1896)  16  Sup. 
Ct  439,  161  U.  S.  1,  40  L.  Ed.  595; 
Earle  ▼.  PennsylTania  (1900)  20  Sup. 
Ot  915,  916,  178  U.  S.  449,  44  L.  Bd. 
1146;  Studebaker  t.  Perry  (1902)  22 
Sup.  Ct  463.  464,  184  U.  S.  258.  46 
L.  Ed.  528;  Wingate  v.  Orchard  (1896) 
75  Fed.  241,  242,  21  0.  O.  A.  315; 
Williamson  v.  American  Bank  (1902> 
115  Fed.  793,  52  C.  0.  A.  1;  Roberta 
V.  Hill  (O.  C.  1885)  23  Fed.  311. 


§  9814.  (R.  S.  §  5227.)     Examination  by  special  agent. 

On  receiving  notice  that  any  national  banking  association  has  failed 
to  redeem  any  of  its  circulating  notes,  as  specified  in  the  preceding 
section,  the  Comptroller  of  the  Currency,  with  the  concurrence  of 
the  Secretary  of  the  Treasury,  may  appoint  a  special  agent,  of  whose- 
appointment  immediate  notice  shall  be  given  to  such  association,  who 
shall  immediately  proceed  to  ascertain  whether  it  has  refused  to  pay 
its  circulating  notes  in  the  lawful  money  of  the  United  States,  when 
demanded,  and  shall  report  to  the  Comptroller  the  fact  so  ascertained. 
If,  from  such  protest,  and  the  report  so  made,  the  Comptroller  is  sat- 
isfied that  such  association  has  refused  to  pay  its  circulating  notes, 
and  is  in  default,  he  shall,  within  thirty  days  after  he  has  received 
notice  of  such  failure,  declare  the  bonds  deposited  by  such  association, 
forfeited  to  the  United  States,  and  they  shall  thereupon  be  so  for- 
feited. 

Act  June  3,  1864,  c.  106,  §  47,  13  Stat  114. 

The  provisions  of  this  section  were  made  applicable   to  bonds,  other   than 
United  States  bonds, 'deposited  by  National  banks  for  the  issue  of  additional  cir- 
culating notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,. 
I  3,  35  Stat  548,  by 'section  4  of  that  act,  35  Stat  549.     See  notes  to  Chap- 
ter Two  A  of  this  Title. 

Motes  of  Deelsions 


Unpaid  deposits— See  note  under  8 
9813,  ante. 

Cited  without  definite  application, 
Richmond  y.  Irons    (1887)  7  Sup.  Ot 


788,  797,  121  U.  S.  27,  30  L.  Ed.  864; 
Chemical  Nat  Bank  of  Chicago  v. 
Hartford  Deposit  Co.  (1896)  16  Sup. 
Ct  439,  161  U.  S.  1,  40  L.  Ed.  595; 
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Earle  v.  Pennsylvania  (1900)  20  Sup.  Ed.  628;    Wingate  t.  Orchard   (1896) 

Ct  915,  916,  178  U.  S.  449,  44  L.  Bd.  75  Fed.   241,   242,  21  O.   O.   A.   315; 

1146;    Studebaker  v.   Perry  (1902)   22  WUUamson  v.   American  Bank    (1902) 

Sup.  Gt.  463.  464,  184  U.  S.  258,  46  L.  115  Fed.  793,  52  O.  O.  A.  1. 

§  9815.  (R.  S.  §  5228,  as  amended.  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Continuing  business  after  default. 
After  a  default  on  the  part  of  an  association  to  pay  any  of  its  cir- 
culating notes  has  been  ascertained  by  the  Comptroller,  and  notice 
thereof  has  been  given  by  him  to  the  association,  it  shall  not  be  lawful 
for  the  association  suffering  the  same  to  pay  out  any  of  its  notes, 
discount  any  notes  or  bills,  or. otherwise  prosecute  tlie  business  of 
banking,  except  to  receive  and  safely  keep  money  belonging  to  it,  and 
to  deliver  special  deposits. 

Act  June  3,  1864,  c.  106,  §  46,  13  Stat.  113.  Act  Feb.  18,  1875,  c.  80,  18 
Stat.  320. 

This  section  was  amended  by  Act  Feb.  18,  1876,  a  80,  cited  above,  by  striking 
out,  after  the  words  ''and  notice,"  the  words  "of  forfeiture  of  the  bonds,"  and 
substituting  therefor  the  word  "thereof,"  as  set  forth  here. 

The  provisions  of  this  section  were  made  inapplicable  to  bonds,  other  than 
United  States  bonds,  deposited  by  National  banks  for  the  issue  of  additional 
circulating  notes  authorized  by  the  Aid  rich- Vreeland  Act  of  May  30,  1908,  c. 
229,  I  3,  35  Stat  548,  by  section  4  of  that  act,  35  Stat  549.  See  notes  to 
Chapter  Two  A  of  this  Title. 

Notes  of  Deciaioiui 


Continuing  bnsinesa  after  defauiti^^ 

Delinquent  banks,  whose  notes  have 
been  protested  and  whose  officers  have 
been  notified  by  the  comptroller  that 
proceedings  for  liquidation  have  been 
instituted,  cannot  lawfuUy  pay  out  any 
of  their  notes,  or  discount  any  notes  or 
bills,  or  otherwise  prosecute  the  busi- 
ness of  banking,  except  to  receive  and 
safely  keep  money  belonging  to  the 
association  and  deliver  special  depos- 
its; but  this  power  refutes  the  theory 
that  the  bank  at  that  stage  of  the  pro- 
ceedings has  ceased  to  exist  Bank  of 
Bethel  v.  Pahquioque  Bank  (1871)  14 
WaU.  383,  398,  20  L.  Ed.  840. 

The  business  of  a  national  bank  must 
stop  when  insolvency  is  declared,  and 
no  debt  can  be  made  after  that,  and 
the  only  claims  the  comptroller  can 
recognize  in  the  settlement  of  the  af- 
fairs of  the  bank  are  those  which  are 
shown  by  proof  satisfactory  to  him, 
or  by  the  adjudication  of  a  competent 
court,  to  have  had  their  origin  in  some- 
thing done  before  insolvency.  U.  S.  t. 
Knox  (1884)  4  Sup.  Ct  686,  687,  111 
U.  S.  784,  28  L.  Ed.  603. 

Special  deposits.— The  provision  that 
it  shall  be  lawful  for  a  national  bank, 
after  its  failure,  to  "deliver  special  de- 


posits," is  as  effectual  a  recognition  of 
its  power  to  receive  them  as  an  ex- 
press declaration  to  that  effect  would 
have  been.  Carlisle  First  Nat  Bank 
V.  Graham  (1879)  100  U.  S.  699,  25  L. 
Ed.  750.  And  embraces  public  securi- 
ties of  the  United  States.    Id. 

This  section  implies  that  a  bank  may 
receive  special  deposits.  Id.  The 
phrase  "special  deposits"  thus  used, 
embraces  government  bonds.    Id. 

This  section  does  not  apply  to  a  cer- 
tified check  on  a  second  bank  deposited 
with  it  for  collection  only.  Louisiana 
Ice  Co.  y.  State  Nat  Bank  (La.  1881) 
1  McGloin,  181. 

A  national  bank  has  not  implied  pow- 
er, as  incidental  to  the  purpose  of  its 
organization,  to  receive  government 
bonds  as  a  special  deposit  Whitney  v. 
First  Nat  Bank  (1877)  50  Vt  388,  28 
Am.  Rep.  503. 

Cited    without    definite    applioation, 

Chemical  Nat  Bank  of  Chicago  v. 
Hartford  Deposit  Co.  (1896)  16  Sup. 
Ct  439,  440,  161  U.  S.  1,  40  L.  Ed. 
595;  MerriU  v.  National  Bank  (1899) 
19  Sup.  Ct  360,  366,  173  U.  S.  131,  43 
L.  Ed.  640;  Merchants'  Nat  Bank  v. 
Armstrong  (a  C.  1895)  65  Fed.  932, 
935. 


§  9816.  (R.  S.  §  5229.)     Notice  to  holders;   redemption  at  Treas- 
ury;  canceUation  of  bonds. 
Immediately  upon  declaring  the  bonds  of  an  association  forfeited 
for  non-payment  of  its  notes,  the  Comptroller  shall  give  notice,  in 
such  manner  as  the  Secretary  of  the  Treasury  shall,  by  general  rules 
or  otherwise,  direct,  to  the  holders  of  the  circulating  notes  of  such  as- 
sociation, to  present  them  for  payment  at  the  Treasury  of  the  United 
States ;  and  the  same  shall  be  paid  as  presented  in  lawful  money  of 
the  United  States;   whereupon  the  Comptroller  may,  in  his  discre- 
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lion,  cancel  an  amount  of  bonds  pledged  by  such  association  equal  at 
current  market  rates,  not  exceeding  par,  to  the  notes  piaid. 

Act  June  8,  1864,  c.  106,  §  47,  13  Stat.  114. 

The  provisions  of  this  section  were  made  inapplicable  to  bonds,  other  than 
United  States  bonds,  deposited  by  National  banks  for  the  issue  of  additional 
circulating  notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c 
229,  8  3,  35  Stat  548,  by  section  4  of  that  act,  35  Stat  549.  See  notes  to 
Chapter  Two  A  of  this  Title. 

§  9817.  (R.  S.  §  5230.)     Sale  of  bonds  at  auction. 

Whenever  the  Comptroller  has  become  satisfied,  by  the  protest 
or  the  waiver  and  admission  specified  in  section  fifty-two  hundred 
and  twenty-six,  or  by  the  report  provided  for  in  section  fifty-two  hun- 
dred and  twenty-seven,  that  any  association  has  refused  to  pay  its  cir- 
culating notes,  he  may,  instead  of  canceling  its  bonds,  cause  so  much 
of  them  as  may  be  necessary  to  redeem  its  outstanding  notes  to  be 
sold  at  public  auction  in  the  city  of  New  York,  after  giving  thirty 
days'  notice  of  such  sale  to  the  association.  For  any  deficiency  in 
the  proceeds  of  all  the  bonds  of  an  association,  when  thus  sold,  to  re- 
imburse to  the  United  States  the  amount  expended  in  paying  the  cir- 
culating notes  of  the  association,  the  United  States  shall  have  a  para- 
mount lien  upon  all  its  assets ;  and  such  deficiency  shall  be  made  good 
put  of  such  assets  in  preference  to  any  and  all  other  claims  whatso- 
ever, except  the  necessary  costs  and  expenses  of  administering  the 
same. 

Act  June  3, 1864,  c.  106,  §§  47,  48, 13  Stat  114. 

The  provisions  of  this  section  were  made  inapplicable  to  bonds,  other  than 
United  States  bonds,  deposited  by  National  banks  for  the  issae  of  additional 
circulating  notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c. 
229,  I  3,  35  Stat  548,  by  section  4  of  that  act,  38  Stat  549. 

The  lien  given  by  this  section  was  made  applicable  to  the  circulating  notes 
authorized  to  be  issued  to  members  of  national  currency  associations  by  said 
Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,  85  Stat  546,  by  section  1  of 
that  act,  ante,  35  Stat.  546.     See  notes  to  Chapter  Two  A  of  this  Title. 

Cited    without    definite    apptiication,      (1883)  2  Sup.  Ct  561,  565,  107  U.  S. 
Cook    County    Nat.    Bank    v.    U.    S.       445,  27  L.  Ed.  537. 

§  9818.  (R.  S.  §  5231.)     Sale  of  bonds  at  private  sale. 

The  Comptroller  may,  if  he  deems  it  for  the  interest  of  the  United 
States,  sell  at  private  sale  any  of  the  bonds  of  an  association  shown 
to  have  made  default  in  paying  its  notes,  and  receive  therefor  either 
money  or  the  circulating  notes  of  the  association.  But  no  such  bonds 
shall  be  sold  by  private  sale  for  less  than  par,  nor  for  less  than  the 
market-value  thereof  at  the  time  of  sale;  and  no  sales  of  any  such 
bonds,  either  public  or  private,  shall  be  complete  until  the  transfer  of 
the  bonds  shall  have  been  made  with  the  formalities  prescribed  by 
sections  fifty-one  hundred  and  sixty-two,  fifty-one  hundred  and  sixty- 
three,  and  fifty-one  hundred  and  sixty-four.  ' 

Act  June  3,  1864,  c.  106,  §  49,  13  Stat  114. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  National  banks  for  the  issue  of  additional  circu- 
lating notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229, 
S  3,  35  Stat  548,  by  section  4  of  that  act,  35  Stat  549.  See  notes  to  Chap- 
ter Two  A  of  this  lltle. 

§  9819.  (R.  S.  §  5232.)     Disposal  of  protested  notes. 

The  Secretary  of  the  Treasury  may,  from  time  to  time,  make  such 
regulations  respecting  the  disposition  to  be  made  of  circulating  notes 
after  presentation  at  the  Treasury  of  the  United  States  for  payment, 
and  respecting  the  perpetuation  of  the  evidence  of  the  paynient  there- 
of, as  may  seem  to  him  proper. 

Act  June  3,  1864,  c.  106,  i  47,  13  Stat  114. 

Th4>  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  National  banks  for  the  issue  of  additional  circu- 
lating notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229, 
(  3,  35  Stat.  548,  by  section  4  of  that  act,  35  Stat  648.  See  notes  to  Chapter 
Two  A  of  this  Title. 
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§  9820.  (R.  S.  §  5233.)     Cancellation  of  national  bank  notes. 

All  notes  of  national  banking  associations  presented  at  the  Treasiuy 
of  the  United  States  for  payment  shall,  on  being  paid,  be  canceled. 

Act  June  3, 1864,  c.  106,  §  47,  13  Stat.  114. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  National  banks  for  the  issue  of  additional  cir- 
culating notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229, 
I  3,  85  Stat  548,  by  section  4  of  that  act,  35  Stat  549.  See  notes  to  Chapter 
Two  A  of  this  Title. 

§  9821.  (R.  S.  §  5234,  as  amended.  Act  May  15,  1916,  c.  121.)     Ap- 
pointment of  receivers;    deposits  in  Government  depositary. 

On  becoming  satisfied,  as  specified  in  sections  fifty-two  hundred  and 
twenty-six  and  fifty-two  hundred  and  twenty-seven,  that  any  associa- 
tion has  refused  to  pay  its  circulating  notes  as  therein  mentioned, 
and  is  in  default,  the  Comptroller  of  the  Currency  may  forthwith  ap- 
point a  receiver,  and  require  of  him  such  bond  and  security  as  he 
deems  proper.  Such  receiver,  under  the  direction  of  the  Comptroller, 
shall  take  possession  of  the  books,  records,  and  assets  of  every  de- 
scription of  such  association,  collect  all  debts,  dues,  and  claims  be- 
longing to  it,  and,  upon  the  order  of  a  court  of  record  of  competent 
jurisdiction,  may  sell  or  compound  all  bad  or  doubtful  debts,  and,  on 
a  like  order,  may  sell  all  the  real  and  personal  property  of  such  asso- 
ciation, on  such  terms  as  the  court  shall  direct;  and  may,  if  neces- 
sary to  pay  the  debts  of  such  association,  enforce  the  individual  lia- 
bility of  the  stockholders.  Such  receiver  shall  pay  over  all  money 
so  made  to  the  Treasurer  of  the  United  States,  subject  to  the  order 
of  the  Comptroller,  and  also  make  report  to  the  Comptroller  of  all 
his  acts  and  proceedings. 

Provided,  That  the  comptroller  may,  if  he  deems  proper,  deposit 
any  of  the  money  so  made  in  any  regular  Government  depositary, 
or  in  any  State  or  national  bank  either  of  the  city  or  town  in  which 
the  insolvent  bank  was  located,  or  of  a  city  or  town  as  adjacent 
thereto  as  practicable ;  if  such  deposit  is  made  he  shall  require  the 
depositary,  to  deposit  United  States  bonds  or  other  satisfactory 
securities  with  the  Treasurer  of  the  United  States  for  the  safe-keep- 
ing and  prompt  payment  of  the  money  so  deposited.  Such  deposi- 
tary shall  pay  upon  such  money  interest  at  such  rate  as  the  comp- 
troller may  prescribe,  not  less,  however,  than  two  per  centum  per 
annum  upon  the  average  monthly  amount  of  such  deposits. 

Act  June  3,  1864,  c.  106,  8  50,  13  Stat.  114.  Act  May  15,  1916,  c  121,  89 
Stat  121. 

This  section  was  amended  by  Act  May  15,  1916,  c.  121,  cited  above,  by  add- 
ing the  proviso  as  set  forth  here. 

R.  S.  |§  5226,  5227,  mentioned  in  this  section,  are  set  forth  ante,  f§  9813, 9814. 

Other  provisions  relating  to  the  appointment,  powers,  and  duties  of  receivers 
and  agents  were  made  b^  Act  June  30,  1876,  c.  156,  amended  by  Act  Aug.  3, 
1892,  c.  360,  and  Act  March  2,  1897,  c.  354,  and  by  Act  March  29,  1886,  c.  28, 
post,  IS  9827-9830. 

The  provisions  of  this  section  were  made  applicable  to  bonds,  other  than  Unit- 
ed States  bonds,  deposited  by  national  banks  for  the  issue  of  additional  circu- 
lating notes  authorized  by  the  Aldrich-Vreeland  Act  of  May  30,  1908,  c.  229,  § 
3,  35  Stat.  548,  by  section  4  of  that  act,  35  Stat  549.  See  notes  to  Chapter 
Two  A  of  this  Title. 
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1.  ConstructloHi  operation,  and  valid- 
ity of  statutow— See,  also,  note  under  8 
9826,  post 

The  statute  does  not  make  the  cap- 
ital stock  on  failure  of  the  bank  such 
a  trust  fund  in  the  hands  of  the  direc- 
tors  for  the  benefit  of  creditors  as  to 
render  invalid  an  assignment  for  cred- 
itors by  the  shareholders  who  were 
also  the  directors.  Peters  v.  Bain 
(1890)  10  Sup.  Ct  854,  861,  133  U.  S. 
670,  33  L.  Ed.  696. 

This  section,  and  sections  9828,  9834, 
post,  do  not  invalidate  liens,  equities, 
and  rights  arising  prior  fo  and  not  in 
contemplation  of  insolvency.  Scott  v. 
Armstrong  (1892)  13  Sup.  Ot.  148, 
151,  146  U.  S.  499,  86  L.  Ed.  1059. 

The  provisions  empowering  the 
comptroUer  to  appoint  receivers  for 
insolvent  national  banks,  and  to  make 
ratable  assessments  upon  the  stock- 
holders, does  not  vest  in  him  a  judicial 
power,  in  violation  of  the  constitution. 
Bushnell  v.  Leland  (1897)  17  Sup.  CSt. 
209,  164  U.  S.  684,  41  L.  Ed.  598.    ' 

It  is  the  intent  of  the  statute  to 
throw  the  entire  control  of  an  insol- 
vent bank  into  the  hands  of  the  comp- 
troller of  the  treasury,  for  the  purpose 
of  facilitating  the  winding  up  of  its 
affairs  and  the  payment  of  its  obliga- 
tions. Jackson  v.  U.  S.  (1885)  20  Ot 
CI.  298. 

Dissolution  of  a  national  bank  can  be 
enforced  only  by  proceedings  under  the 
national  banking  act,  its  organization 
cannot  be  impeached  collaterally.  Un- 
ion Gold  Min.  Co.  v.  Rocky  Mountain 
Nat.  Bank  (1872)  1  Colo.  531. 

2.  Recelveno— Powers,  duties,  and  na- 
ture of  offloOw— A  receiver  of  an  insol- 
vent national  bank,  appointed  by  the 
comptroller  i  of  the  currency,  is  the 
agent  of  the  United  States,  and  not 
an  agent  or  officer  of  any  court.  Ez 
parte  Chetwood  (1897)  17  Sup.  Ct.  385, 
165  U.  S.  443, 41  L.  Ed.  782;  Armstrong 
V.  Trautman  (C.  C.  1888)  36  Fed.  275, 
276;  Hatt  v.  Beach  (D.  C.  1868)  Fed. 
Cas.  No.  11,215;  Stanton  v.  Wilkeson 
(D.  C.  1876)  Fed.  Cas.  No.  13,299.  He 
is  limited  in  his  functions  by  the  ob- 
ject of  the  receivership,  and  the  duties 
which  It  involves.  EHlis  v.  Little 
(1882)  27  Kan.  707,  41  Am.  Rep.  434. 
He  is  chargeable  with  knowledge  of  all 
facts  known  to  the  bank  affecting  the 
character  of  such  assets.  People's 
State  Bank  v.  Francis  (1899)  79  N. 
W.  853,  8  N.  D.  369.  He  is  vested 
with  all  the  rights  of  creditors  and  the 
rights  of  the  corporation  itself.  He 
may  challenge  any  wrongful  act  which 
creditors  could  challenge,  and  maintain 
such  suits  against  third  parties,  includ- 
ing actions  against  directors  and  stock- 
holders of  a  bank  on  account  of  wrong- 
ful and  fraudulent  acts,  as  the  corpo- 
ration might  maintain;  but  he  is  not 
authorized  to  challenge  or  impeach  an 
executed  transaction  between  the  bank 
and  a  third  party,  which  was  simply 
ultra  vires  and  which,  though  known  to 


the  United  States  through  its  proper 
officials  at  the  time  it  was  undertaken 
and  commenced,  was  neither  arrested 
nor  complained  of  by  the  United  States 
or  any  creditor  or  stockholder  of  the 
bank.  Such  receiver  la  not  vested  by 
virtue  of  his  appointment  with  aU  of 
those  visitorial  powers  over  national 
banks  which  the  United  States  acting 
in  its  sovereign  capacity  may  exercise. 
Brown  v.  Schleier  (1902)  118  Fed.  981, 
986,  55  C.  C.  A.  475,  affirmed  (1904) 
24  Sup.  Ct  658,  194  U.  S.  18,  48  L. 
Ed.  8^7.  He  is  charged  by  the  laws 
of  the  United  States  with  the  execution 
of  duties  in  the  performance  of  which 
he  acts  as  an  agent  and  officer  of  the 
United  States,  and  his  office  is  created 
and  his  duties  defined  by  congress. 
McDonald  v.  Nebraska  (1900)  101 
Fed.  171,  177,  41  C.  C.  A.  278. 

Persons  dealing  with  the  receiver  of 
a  national  bank  in  his  official  capacity 
are  chargeable  with  knowledge  of  his 
authority,  and  the  estate  of  the  bank 
cannot  be  charged  for  the  receiver's 
default  or  inability  to  perform  con- 
tracts in  excess  of  his  authority.  Ellis 
V.  Little  (1882)  27  Kan.  707,  41  Am. 
Rep.   434. 

3.  Appointment     of     recelverw— The 

debtors  of  a  national  bank,  when  sued 
by  a  person  whom  the  comptroller, 
professing  to  act  in  pursuance  of  this 
section,  has  appointed  to  be  its  receiv- 
er, cannot  inquire  into  the  lawfulness 
of  such  receiver's  appointment.  Cadle 
V.  Baker  (1874)  87  U.  S,  (20  Wall.) 
650,  22  L.  Ed.  448. 

The  comptroller  of  the  currency  has 
power  to  appoint  a  receiver  for  a  de- 
faulting or  insolvent  national  bank,  or 
to  call  for  a  ratable  assessment  upon 
the  stockholders,  without  a  previous 
judicial  ascertainment  of  the  necessity 
for  the  appointment  of  a  receiver  or  of 
the  existence  of  the  liabilities  of  the 
bank;  and  the  conferring  of  such  au- 
thority upon  him  by  ptatute  does  not 
vest  in  him  judicial  power,  in  violation 
of  the  constitution.  Bushnell  v.  Le- 
land (1896)  17  Sup.  Ct  209,  164  U.  S. 
684,  41  L.  Ed.  598;  Ex  parte  Chet- 
wood (1897)  17  Sup.  Ct  385,  390,  165 
U.  S.  443,  41  L.  Ed.  782. 

The  statute  of  limitations  is  not  set 
in  motion  against  a  certificate  of  de- 
posit by  the  appointment  of  a  receiver 
for  the  bank  which  issued  it  Riddle 
V.  First  Nat.  Bank  (C.  O.  1886)  27 
Fed.  503,  505. 

A  stockholder  of  a  national  bank 
whose  charter  has  expired,  suing  also 
as  cestui  que  trust  of  a  special  fund  in 
the  hands  of  those  in  control,  is  enti- 
tled, on  proper  allegation  and  proof,  to 
have  a  receiver  appointed  by  a  state 
court,  without  violating  this  section. 
Cogswell  V.  Second  Nat  Bank  (1903) 
56  A.  574,  76  Conn.  252. 

4.  Effeot  of  appointment^— A  bank 
does  not  lose  its  corporate  existence  by 
mere  default  in  paying  its  circulating 
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notes  and  the  appointment  of  a  receiv- 
er. The  bank  may  be  sued  notwith- 
standing a  receiver  has  been  appointed 
and  is  administering  its  affairs.  First 
Nat  Bonk  v.  Pahquioque  Bank  (1871) 
81  U.  a  (14  WaU.)  383,  20  L.  Ed.  840. 

The  power  given  to  apply  to  a  feder- 
al court  to  enjoin  further  proceedings 
is  evidence  tending  to  refute  the  the- 
ory that  a  bank,  after  the  appointment 
of  a  receiver,  ceases  to  exist    Id. 

The  provisions  of  section  9831  show 
conclusively  that  the  act  of  the  comp- 
troller in  appointing  a  receiver  does  not 
work  a  complete  dissolution  of  the  as- 
sociation.   Id. 

A  bank  does  not  cease  to  exist  on  the 
appointment  of  a  receiver.  Its  cor- 
porate capacity  continues  until  its  af- 
fairs are  finally  wound  up  and  its  as- 
sets distributed.  Bank  of  Bethel  v. 
Pahquioque  Bank  (1871)  14  WaU.  383, 
398,  20  L.  Ed.  840;  Rosenblatt  v.  John- 
ston (1881)  104  U.  S.  462,  463,  26  L. 
Bd.  832. 

Property  of  correspondent  in  remit- 
tances held  not  destroyed  or  impaired 
by  the  suspending  of  the  sending  bank 
or  the  appointment  of  a  receiver  there- 
for before  their  actual  receipt.  Mc- 
Donald V.  Chemical  Nat  Bank  (1899) 
19  Sup.  Ct  787,  174  U.  S.  610,  43  L. 
Ed.  1106,  affirming  decree  Hayden  v.i 
Chemical  Nat  Bank  (1808)  84  Fed. 
874,  28  C.  C.  A.  54a 

Under  this  section  a  state  court  has 
no  authority  to  order  execution  against 
a  national  bank  in  the  hands  of  a  re- 
ceiver to  enforce  a  lien,  obtained  before 
the  receiver's  appointment,  by  an  at- 
tachment against  the  bank  as  gar- 
nishee, though  the  rights  thus  acquired 
must  be  recognized  by  the  comptroller 
of  the  currency.  Earle  v.  Pennsylvania 
(1900)  20  Sup.  Ct  915,  917,  178  U.  S. 
449,  44  L.  Ed.  1146. 

The  officers  of  a  national  bank  have 
no  power  to  incur  a  liability  on  the  parti 
of  such  bank  after  it  has  gone  into  liq- 
uidation which  win  be  binding  on  the 
shareholders,  and  a  judgment  on  a  lia- 
bility so  created,  rendered  against  the 
bank  by  collusion  of  the  officers,  is  not 
conclusive  on  the  shareholders.  Moss 
V.  Whitzel  (C.  C.  1901)  108  Fed.  579. 

A  national  bank  continues  to  exist 
and  has  capacity  to  sue  and  be  sued, 
notwithstanding  the  appointment  of  a 
receiver  of  its  assets  by  the  comptrol- 
ler of  the  currency.  Moss  v.  Goodhart 
(D.  C.  1913)  209  Fed.  102. 

A  bank  organized  under  the  United 
States  currency  act  as  a  national  bank 
had  failed  to  redeem  its  notes,  and  the 
comptroller  of  the  currency,  under  the 
provisions  of  the  currency  act,  had  ap- 
pointed a  receiver,  who  had  taken  pos- 
session of  its  assets,  and  its  affairs 
were  being  wound  up.  A  creditor  pre- 
sented a  claim  against  the  bank  to  the 
receiver,  who  disallowed  it,  and  the 
creditor  thereupon  brought  suit  upon  it 
against  the  bank.  Held,  that  the  pro- 
ceedings  of   the   coi^ptroUer   had  not 
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produced  a  forfeiture  of  the  franchise 
of  the  bank  and  a  dissolution  of  the 
corporation,  and  that  therefore  the  suit 
would  lie  against  it  National  Pahquio- 
que Bank  v.  First  Nat  Bank  (1870)  36 
Conn.  325. 

The  legal  existenoe  of  a  national  bank 
is  not  ended  by  its  insolvency  and  the 
appointment  of  a  receiver  therefor  by 
the  comptroller  of  the  currency,  but  it 
still  continues  as  an  entity,  capable  of 
suing  and  being  sued,  notwithstanding 
such  appointment;  and  where  under 
such  circumstances,  the  legal  title  to  a 
note,  not  an  asset  of  the  bank,  is  in  its 
name,  but  the  beneficial  ownership  in 
another,  a  suit  upon  such  note  may  be 
maintained  in  its  name  to  recover  the 
money  due  thereon.  Camp  v.  First 
Nat  Bank  (1002)  33  So.  241,  44  Fla. 
497,  103  Am.  St.  Kep.  173. 

A  national  bank  is  not  absolutely  dis- 
solved by  the  appointment  of  a  receiv- 
er for  it,  but  may  be  sued  thereafter 
by  a  creditor.  Green  v.  WalkiU  Nat. 
Bank  (N.  Y.  1875)  7  Hun,  63. 

A  judgment  is  not  invalid  because  re- 
covered in  the  name  of  a  national  bank 
after  it  has  gone  into  voluntary  liqui- 
dation. Cage  V.  Shapard  (1898)  4»  & 
W.  839,  19  Tex.  Civ.  App.  206. 

5.  Liability  of  receiver^— A  suit  by  a 
creditor  of  an  insolvent  national  bank 
against  a  receiver  thereof,  appointed 
pursuant  to  this  section,  to  recover 
money  alleged  to  be  due  on  the  theory 
that  dividends  declared  pursuant  to  this 
section  had  not  been  declared  on  the 
proper  basis,  involved  the  administra- 
tion of  the  trust  &nd  was  therefore 
properly  brought  in  equity.  Merrill  v. 
National  Bank  (1899)  19  Sup.  Ct  360. 
365,  173  U.  S.  131,  43  L.  Ed.  640. 

A  receiver  of  a  national'  bank  is  not 
liable  for  damages  sustained  by  a  per- 
son on  account  of  the  fraud  practiced 
upon  him  by  the  bank  and  its  officers 
in  inducing  him  to  purchase  stock. 
Lantry  v.  Wallace  (1901)  21  Sup.  Ct. 
878,  182  U.  S.  536,  45  L.  Ed.  1218,  af- 
firming judgment  (1899)  97  Fed.  865, 
38  C.  C.  A.  510. 

In  a  suit  against  the  receiver  of  a  na- 
tional bank  for  money  loaned  the  bank 
while  it  was  a  going  concern,  it  was 
error  to  permit  plaintiff  to  recover  in- 
terest on  the  loan  after  the  bank's  sus- 
pension and  the  appointment  of  a  re- 
ceiver, since  debts  of  an  insolvent  bank 
must  be  liquidated  by  the  receiver  as 
of  the  date  when  insolvency  super- 
venes, and  the  amount  of  all  debts  com- 
puted as  of  that  day.  American  Nat 
Bank  v.  Williams  (1900)  101  Fed.  943, 
42  C.  C.  A.  101. 

Cause  of  action  against  a  receiver  of 
a  national  bank  for  wrongful  sale  of 
certain  of  its  assets  or  less  than  50 
per  cent  of  their  value  was  in  the 
bank,  and  could  not  be  maintained  by  a 
stockholder  without  alleging  a  demand 
on  and  refusal  by  the  receiver's  suc- 
cessor, the  comptroller,  and  the  bank 
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in  turn  to  bring  the  action.  Moss  y. 
Goodhart  (D.  C.  1913)  209  Ted.  102. 

Where  the  receiver  of  a  national  bank 
illegally  sold  certain  of  its  assets  for 
leas  than  60  per  cent  of  their  yalue, 
and  a  stockholder  was  compelled  to  sue 
to  obtain  relief  because  of  the  refusal 
of  the  receiver's  successor,  the  comp- 
troller, or  the  bank  to  sue,  the  receiv- 
er's successor  was  a  necessary  party  to 
such  suit    Id. 

An  action  by  a  receiver  of  a  national 
bank  against  a  prior  receiver  to  charge 
with  a  trust  property  sold  by  the  prior 
receiver  for  his  benefits,  and  subse- 
quently conveyed  to  a  corporation  pro- 
moted by  him  in  payment  of  the  cap- 
ital stock  of  which  he  owned  95  per 
cent  is  not  barred  by  laches,  though 
not  brought  until  the  expiration  of 
many  years  after  the  sale,  but  brought 
shortly  after  the  facts  were  brought 
home  to  the  receiver,  and  it  did  not  ap- 
pear that  he  should  have  known  the 
facts  prior  thereto.  Schofield  v.  Baker 
(D.  G.  1914)  212  Fed.  604. 

Where  a  national  bank  suspends  be- 
fore a  draft  sent  to  it  for  collection  is 
paid,  an  action  for  its  recovery  can  be 
maintained  against  its  receiver.  Corn 
Ezch.  Bank  v.  Blye  (1886)  2  N.  T.  St 
Rep.  8,  112. 

6.  DireotioB  of  ooniptrolier.F^rhe  lan- 
guage of  the  statute  authorizing  the 
appointment  of  a  receiver  of  a  national 
bank  to  act  under  the  direction  of  the 
comptroller  means  no  more  than  that 
the  receiver  shall  be  subject  to  the  di- 
rection of  the  comptroller.  National 
Bank  of  Metropolis  v.  Kennedy  (1872) 
17  WalL  19,  22,  21  L.  Ed.  554. 

A  receiver,  in  order  to  sue  for  a  debt 
due  the  bank,  need  not  procure  an  or- 
der of  the  comptroller;  it  being  a  part 
of  the  receiver's  official  duty  to  collect 
the  assets.    Id. 

Authorization  by  the  comptroller  is 
not  necessary  to  entitle  a  receiver  of  a 
national  bank  to  bring  an  action  to  es- 
tablish a  claim  of  the  bank  against  an 
insolvent  debtor,  and  for  the  sale  of 
collateral  held  by  Uie  bank.  Turner  v. 
Richardson  (1901)  21  Sup.  Gt  295,  180 
U.  S.  87,  45  L.  Ed.  438,  affirming  judg- 
ment  Richardson  v.  Turner  (1900)  28 
So.  158,  52  La.  Ann.  1613. 

The  decision  of  the  comptroller  of  the 
currency  that  it  is  necessary  to  collect, 
and  his  requisition  of  a  certain  per- 
centage of  the  liability  of  the  share- 
holders of  a  national  bank,  in  order  to 
pay  its  debts,  is  not  a  decision  that  a 
larger  percentage  will  not  be  neces- 
sary, and  he  has  plenary  power  to  make 
successive  assessments  until  the  full  li- 
ability of  the  shareholder  is  exhausted. 
Deweese  v.  Smith  (1901)  106  Fed.  438, 
45  G.  G.  A.  408,  66  L.  R.  A.  971,  judg- 
ment affirmed  Smith  v.  Brown  (1902) 
23  Sup.  Gt  845,  187  V.  S.  637,  47  L. 
Ed.  344. 

Specific  authority  given  by  the  comp- 
troUer  to  the  receiver  of  a  national 
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bank  to  bring  an  action  against  a  8to<&- 
holder  to  recover  an  assessment  is  not 
withdrawn  or  affected  by  a  subsequent 
general  authority  to  compromise  or  sell 
all  the  claims  or  assets  of  the  bank. 
McGlaine  v.  Rankin  (1902)  119  Fed. 
110,  56  G.  G.  A.  160,  judgment  reversed 
(1905)  25  Sup.  Gt  410,  197  U.  S.  154, 
49  L.  Ed.  702,  3  Ann.  Gas.  500. 

Where  a  court  has  appointed  a  re- 
ceiver to  liquidate  the  debts  of  a  na- 
tional bank  in  voluntary  liquidation,  no 
action  of  the  comptroller  is  required  to 
empower  such  receiver  to  enforce  the 
liability  of  the  shareholders.  King  v. 
Pomeroy  (1903)  121  Fed.  287,  58  G. 
G.  A.  209. 

7.  —  Conclusiveness  of  oomptrol- 
ler'a  decisionrf— Where  a  national  bank 
becomes  insolvent,  the  order  of  the 
comptroller  of  the  currency  as  to  the 
amount  of  an  assessment  to  be  made 
upon  the  stockholders  ia  binding,  and 
cannot  be  controverted  by  the  stock- 
holders in  a  suit  against  them  for  the 
recovery  thereof.  Kennedy  v.  Gibson 
(1869)  75  U.  S.  (8  WalL)  498,  19  L. 
Ed.  476;  Gasey  v.  GalU  (1876)  94  U. 
S.  673,  24  L.  Ed.  168,  307. 

The  comptroller  of  the  currency  has 
authority  to  determine  when  it  is  nec- 
essary, in  winding  up  the  affairs  of  an 
insolvent  bank,  to  enforce  the  liability 
of  the  stockholders,  and  levy  assess- 
ments accordingly,  and  his  determina- 
tion is  conclusive  on  the  stockholders. 
Aldrich  v.  Gampbell  (1899)  97  Fed.  663, 
38  G.  G.  A.  347. 

Under  the  acts  of  congress  the  comp- 
troller of  the  currency  is  constituted  a 
quasi  judicial  tribunal  to  determine  at 
what  times  and  what  amounts,  not  ex- 
ceeding the  full  liability  of  the  stock- 
holders, it  is  necessary  to  collect  from 
them  to  pay  the  debts  of  the  bank;  and 
hence  his  decisions  of  such  questions 
are  impervious  to  collateral  attack,  and 
open  to  avoidance  by  a  court  only  in  a 
direct  attack  on  them  for  error  of  law, 
fraud,  or  mistake.  Deweese  v.  Smith 
(1901)  106  Fed.  438,  45  G.  G.  A.  408, 
66  L.  R.  A.  971,  judgment  affirmed 
Smith  V.  Brown  (1902)  23  Sup.  Gt 
845, 187  U.  S.  637,  47  L.  Ed.  344. 

Gomptroller  of  currency,  in  winding 
up  insolvent  national  bank,  has  author- 
ity to  finally  determine  when  a  deficien- 
cy of  assets  exists.  Bailey  v.  Sawyer 
(G.  G.  1877)  Fed.  Gas.  No.  744. 

The  comptroller  of  the  currency,  at 
such  time  as  he  deems  proper,  and  up- 
on such  data  as  are  satisfactory  to  him, 
may  pass  upon  the  necessity  of  insti- 
tuting proceedings  against  national  bank 
stockholders  to  enforce  their  personal 
liability  as  such;  and  when  his  decision 
is  made  it  is  conclusive,  and  cannot  be 
questioned  in  any  litigation  that  may 
ensue.  Waldron  v.  Ailing  (1902)  76  N. 
Y.  S.  250,  73  App.  Div.  86. 

The  decision  of  the  comptroller  of  the 
currency  that  the  capital  stock  is  im- 
paired is  conclusive  on  the  stockholders 
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of  the  bank  and  on  the  courts.— Thom- 
as V.  GUbert  (Or.  1909)  101  P.  393. 

8.  Order  of  oourt^— The  courts  are 
not  vested  with  any  general  supervisory 
or  directing  power  over  the  liquida- 
tion of  insolvent  national  banks,  and 
cannot  order  or  authorize  a  receiver  to 
sell  at  private  sale  securities  held  by 
the  bank  as  pledgee,  which  do  not  come 
within  the  authority  given  by  this  sec- 
tion to  order  the  sale  or  compounding  of 
bad  or  doubtful  debts,  or  the  sale  of 
real  or  personal  property  of  the  as- 
sociation. In  re  Earle  (C.  G.  1899) 
92  Fed.  22. 

The  district  court  is  "a  court  of  rec- 
ord of  competent  jurisdiction,"  within 
this  section,  permitting  a  receiver  of  a 
national  bank  to  compromise  doubtful 
claims  on  the  order  of  such  a  court 
In  re  Piatt  (D.  C.  1867)  Fed.  Gas.  Na 
11,211. 

An  order  of  court  which  authorized 
the  receiver  of  a  national  bank  to  sell 
the  bank  assets,  consisting  of  bills  re- 
ceivable, judgments,  overdrafts,  stocks, 
warrants,  securities,  assessments  on 
stockholders,  and  "all  other  personal 
property  and  chattel  property  and  evi- 
dences of  indebtedness,"  entered  on  a 
petition  which  did  not  comprehend  real 
estate,  limited  the  receiver  to  sell  per- 
sonal and  chattel  property,  and  did  not 
authorize  a  sale  by  him  of  real  estate 
consisting  of  tidelands  purchased  by  the 
receiver,  with  the  approval  of  the 
comptroller  of  the  currency,  by  exer- 
cising the  preference  right  granted  by 
law  to  the  bank  as  a  riparian  owner  of 
uplands  to  purchase  on  paying  the  price 
in  installments  and  obtaining  a  deed  on 
final  payment.  Schofield  v.  Baker  (D. 
C.  1914)  212  Fed.  504. 

Under  this  section  a  receiver  of  a 
national  bank  cannot  sell  the  real  or 
personal  property  of  the  bank  without 
an  order  of  court,  and  a  sale  not  au- 
thorized is  void.     Id. 

A  receiver  of  a  national  bank  may, 
upon  the  order  of  a  competent  court, 
sell  or  compound  all  bad  or  doubtful 
debts  of  the  bank  and  all  the  real  and 
personal  property  on  such  terms  as 
the  court  shall  direct,  but  cannot  sell 
the  property  of  the  bank  in  the  absence 
of  such  an  order  or  upon  terms  in  con- 
flict therewith.  Ellis  v.  Little  (1882) 
27  Kan.  707,  41  Am.  Rep.  434.  Nor 
can  he  charge  the  estate  of  the  bank 
by  his  executory  contract  unless  au- 
thorized to  do  so  under  the  provisions 
of  the  national  banking  act  and  the 
order  of  a  competent  court  of  record 
obtained  under  the  terms  of  that  act. 
Id. 

An  order  of  a  court  of  record  of 
competent  jurisdiction  is  a  prerequisite 
to  a  valid  sale  by  the  receiver.  Tourte- 
lot  V.  Booker  (Tex.  Giv.  App,  1913)  160 
S.  W.  293. 

9.  Possession,  management,  and  oon- 
trol   of   property^The  property  of  a 
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national  bank,  attached  at  the  suit  of 
an  individual  creditor  after  the  bank 
became  insolvent,  cannot  be  subject- 
ed to  sale  for  the  payment  of  his  de- 
mand against  the  claim  of  the  proper- 
ty by  a  receiver  of  a  bank  subsequently 
appointed.  First  Nat.  Bank  v.  Colby 
(1874)  88  U.  S.  (21  Wall.)  609,  22 
L.  Ed.  687. 

A  receiver  does  not  by  filing  a  peti- 
tion in  a  federal  court,  under  this  sec- 
tion, for  leave  to  sell  property  of  the 
bank,  or  to  sell  or  compound  bad  or 
doubtful  debts,  place  the  assets  of  the 
bank  in  the  custody  of  the  Court,  in  the 
sense  in  which  it  has  the  custody  of 
property  in  the  hands  of  a  receiver  ap- 
pointed by  itself.  Ex  parte  Chetwood 
(1897)  17  Sup.  Gt.  385,  391,  165  U. 
S.  443,  41  L.  Ed.  782. 

An  instrument  assigning  certain 
shares  of  stock  and  bonds  to  the  re- 
ceiver of  a  national  bank  to  secure  a 
debt  from  the  assignor  to  the  bank, 
subject  to  certain  prior  pledges  of  a 
portion  of  the  stock  and  bonds,  in 
terms  vested  the  receiver  with  "the 
rights  of  an  owner,  so  far  as  regards 
sale,  disposition,  and  management." 
Held,  that  dealings  with  the  stock  and 
bonds  by  the  receiver  after  the  as- 
signor's death,  with*  the  approval  of 
the  controller,  by  which  a  forced  sale 
was  prevented  by  prior  pledgees,  and 
all  parties  in  interest  were  benefited, 
could  not  be  attacked  in  equity  by  the 
assignor's  administrator  because  he  did 
not  assent  to  the  same.  McCartney  y. 
Earle  (1902)  115  Fed.  462,  53  C.  C.  A. 
892,  affirming  decree  Earle  v.  McCart- 
ney (G.  C.  1901)  112  Fed.  372. 

When  a  party  asserts  the  ownership 
of  property,  or  a  specific  lien  thereon, 
it  is  within  the  discretion  of  the  trial 
court  to  retain  the  property  within  its 
jurisdiction  until  the  questions  at  issue 
can  be  determined,  even  though  such 
property  is  a  fund  in  the  hands  of  the 
receiver  of  a  national  bank  and  an  in- 
junction is  necessary  to  restrain  him 
from  transmitting  it  to  the  comptroller 
of  the  currency  in  the  usual  course  as 
required  by  statute.  American  Can  Co. 
V.  Williams  (1907)  153  Fed.  882,  82  O. 
C.  A.  628,  affirming  judgment  on  re- 
hearing (1906)  149  Fed.  200,  79  C.  O. 
A.  158. 

A  receiver  of  an  insolvent  national 
bank  stands  in  the  place  of  the  bank  as 
to  property  equitably  belonging  to  third 
persons.  Skud  v.  Tillinghast  (1912) 
195  Fed.  1,  115  G.  G.  A.  83. 

The  receiver  of  an  Insolvent  national 
bank  has  no  greater  right  to  enforce 
collection  of  assets  than  the  bank  itself 
would  have  had.  Casey  v.  La  Societe 
De  Credit  MobiUer  (C.  O.  1874)  Fed. 
Gas.  No.  2,496. 

Proper  parties  to  suit  to  recover 
pledged  negotiable  notes,  see  Chase  ▼. 
Cannon   (C.  C.  1891)  47  Fed.  674. 

Where  a  receiver,  on  taking  posses- 
sion of  the  assets  of  a  national  bank. 
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found  its  affairs  in  confusion  and  found 
stock  pledged  to  it  as  collateral  with 
no  definite  and  certain  agreement  as 
to  the  particulars  of  the  pledge,  it  was 
his  duty  to  ascertain  and  assert  fully 
the  obligations  and  liabilities  of  the 
pledger  to  the  bank  and  the  purpose 
and  extent  of  the  pledge.  Wise  v.  Wil- 
liams (G.  G.  1908)  162  Fed.  161. 

A  national  bank,  lawfully  owning  up- 
lands and  thereby  having  under  state 
laws  a  preference  right  to  purchase 
tidelands  of  the  state,  may  purchase 
tidelands,  and  receiver,  acquiring  tide- 
lands  with  the  approval  of  the  comp- 
troller of  the  currency,  may  not  chal- 
lenge the  right  to  acquire  the  same,  and 
his  holding  can  be  questioned  only  by 
the  government  Schofield  y.  Baker 
(D.  G.  1914)  212  Fed.  504. 

The  6  per  cent,  redemption  fund  is 
in  effect  a  trust  fund  held  for  one  pur- 
pose, that  of  redeeming  the  bank's 
circulating  notes.  The  treasurer  has 
no  power  over  the  fund  of  an  insolvent 
bank  beyond  redeeming  its  notes,  and 
the  fund  passes  to  the  custody  of  the 
comptroller  as  an  asset  of  the  bank. 
Jackson  v.  U.  S.  (1885)  20  Ct  01.  298. 

If  the  receiver  of  a  national  bank  has 
authority  of  the  proper  district  court 
and  the  consent  of  every  one  of  the 
creditors  of  the  bank  to  a  private  sale 
of  any  of  its  assets,  then  the  dividend 
money  could  be  used  to  purchase  such 
asset.  The  money  thus  used  would 
again  become  assets  of  the  bank  for 
distribution.  (1891)  20  Op.  Atty.  Gkn. 
269. 

Where  an  insolvent  national  bank  of 
one  state  having  funds  on  deposit  in 
another  Is  proceeded  against  in  the 
latter  state,  and  such  funds  are  at- 
tached, the  United  States  court  will 
not,  on  a  bill  in  equity  by  the  receiver 
of  such  bank  against  plaintiffs  in  the 
attachment  suit  and  the  officer  who 
served  the  attachment,  enjoin  all  pro- 
ceedings in  such  suit,  and  appoint  a  re- 
ceiver for  the  funds  attached,  on  the 
ground  that  such  court  has  exclusive 
jurisdiction  of  such  bank,  and  is  en- 
titled through  its  receiver  to  the  con- 
trol of  the  funds.  Allen  v.  Scandi- 
navian Nat  Bank  (N.  Y.  1873) '  46 
How.  Prac.  71. 

The  receiver  of  a  national  bank  has 
the  legal*  titie  to  the  property  covered 
by  his  appointment,  entitling  him  to 
maintain  an  action  at  law  in  his  own 
name  in  the  state  courts.  Fish  v.  Olin 
(1903)  56  A  583,  76  Vt  120. 

10.  — —  Sale  of  property d— An  order 
of  court  authorizing  a  receiver  of  a 
bank  to  sell  bad  or  doubtful  assets  held 
not  to  authorize  him  to  sell  an  inter- 
est in  real  estate.  Baker  v.  Schofield 
(1915)  221  Fed.  322,  136  O.  0.  A.  320, 
affirming  decree  Schofield  v.  Baker  (D. 
0.  1914)  212  Fed.  504. 

Where  a  receiver  has  sold  the  prop- 
erty of  a  national  bank  under  an  order 
of  court  in  accordance  with  tliis  section. 


such  sale  will  not  thereafter  be  set 
aside  before  confirmation  upon  a  sub- 
sequent offer  of  an  advance  bid  of  some 
^,000  or  $6,000,  where  a  former  sale 
of  the  same  property  had  been  set 
aside  for  inadequacy  of  price.  In  re 
Third  Nat  Bank  (D.  O.  1880)  4  Fed. 
776. 

A  sale  by  a  receiver  of  the  property 
of  a  national  bank,  under  an  order  of 
court,  in  accordance  with  the  provi- 
sions of  this  section,  constitutes  a  ju- 
dicial sale.     Id. 

A  receiver  of  a  national  bank  trans- 
ferred privately  to  a  third  person  land 
purchased  with  the  approval  of  the 
comptroller  of  the  currency.  The  third 
person  merely  paid  the  price  which 
the  receiver  had  paid  to  the  state  and 
a  nominal  profit.  Subsequently  the 
titie  was  transferred  to  the  receiver's 
attorney.  The  receiver  thereafter  pro- 
moted a  corporation,  and  the  land  was 
conveyed  to  it  in  fuU  payment  of  its 
capitfll  stock.  The  third  person  made 
admissions  that  he  purchased  for  the 
receiver  and  held  the  titie  to  accommo- 
date him.  The  value  of  the  land  great- 
ly exceeded  the  price  paid  by  the  third 
person  and  by  the  receiver  on  the  ti- 
tie being  conveyed  to  his  attorney. 
Held,  that  the  property  was  chargeable 
with  a  trust  under  the  rule  that  a  trus- 
tee may  not  directly  nor  indirectiy  pur- 
chase any  of  the  trust  property  and  ac- 
quire title  as  against  the  benefiiciary. 
Schofield  V.  Baker  (D.  O.  1914)  212 
Fed.  504. 

Where  property  sold  by  the  receiver 
of  a  national  bank  to  a  third  person  for 
his  benefit  was  subsequently  conveyed 
to  a  corporation  in  payment  of  the 
capital  stock,  he  owning  a  large  majori- 
ty of  the  stock,  persons  subsequently 
acquiring  the  stock  could  not  prevent 
A  decree  charging  the  property  with  a 
trust  in  favor  of  the  bank  on  payment 
to  such  receiver  or  to  the  corporation 
of  all  money  paid  for  the  purchase  and 
all  taxes  and  assessments  with  inter- 
est from  date  of  payment    Id. 

Where  a  bank  receiver  sold  land  un- 
der an  order  of  court,  and  not  by  vir- 
tue of  his  appointment  by  the  comp- 
troller of  the  currency,  the  recital  in 
bis  deed  of  his  appointment  by  such 
comptroller  does  not  entitie  the  deed  to 
admission  in  evidence  without  proof  of 
his  authority  to  sell.  Hutchinson  v. 
Patterson  (1910)  126  S.  W.  403,  226 
Mo.  174. 

One  of  the  liquidating  trustees  of  a 
national  bank  may  purchase  at  the  sale 
of  the  assets  of  the  bank;  he  being  one 
of  the  stockholders,  and  it  being  at 
auction,  after  notice  to  all  the  stock- 
holders, who  alone  were  interested, — 
the  bank  being  solvent  Gage  v.  Shap- 
ard  (1898)  46  S.  W.  839,  19  Tex.  Civ. 
App.  206. 

11.  Exemption  from  taxation^— See  | 

6299,  ante,  and  note  thereunder. 
Personal    property    of    an    insolvent 
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bonk  in  the  hands  of  a  receiver  ap- 
pointed under  this  section  is  exempt 
from  state  taxation.  Rosenblatt  y. 
Johnston  (1881)  104  V.  S.  462,  463, 
26  L.  Ed.  832. 

The  property  of  a  national  bank  or- 
ganized under  the  act  of  1864,  levied 
upon  by  a  county  treasurer  to  satisfy 
a  tax  levied  after  the  bank  has  become 
insolvent,  cannot  be  subjected  to  such 
demand  against  a  claim  for  the  prop- 
erty by  a  receiver  subsequently  ap- 
pointed. Woodward  v.  Ellsworth 
(1879)  4  Colo.  580. 

12.  Collection  of  debts.— >A  receiver 
of  a  national  bank  holds  its  negotiable 
notes  subject  to  the  same  defenses  that 
applied  to  the  bank  itself.  Hatch  v. 
Johnson  Loan  &  Trust  Co.  (C.  G.  18d5) 
79  Fed.  828. 

A  receiver  for  a  national  bank  has 
authority,  on  sufScient  consideration,  to 
extend  the  time  of  payment  of  a  debt 
owing  such  bank,  where  by  so  doing  he 
can,  in  his  judgment,  strengthen  the 
security  he  holds  for  the  payment  of 
such  debt  People's  State  Bank  v. 
Francis  (1809)  79  N.  W.  853,  8  N.  D. 
369. 

IS.  •^—  Actions— A  receiver  of  a 
national  bank,  appointed  by  the  comp- 
troller under  this  section,  may  sue  for 
demands  due  the  bank  in  his  own  name 
as  receiver,  or  in  the  name  of  the 
bank.  National  Bank  of  Metropolis  v. 
Kennedy  (1872)  17  Wall.  19,  21,  21  L. 
Ed.  554. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  bank  against  a  former 
stockholder  and  director  to  recover  the 
price  he  received  for  shares  of  stock 
which  it  was  alleged  he  sold  to  the 
cashier  and  received  payment  from 
funds  of  the  bank,  evidence  considered, 
and  held  insufficient  to  charge  defend- 
ant with  notice  either  that  the  stock 
was  bought  by  the  cashier  or  paid  for 
with  funds  of  the  bank,  if  such  was  the 
fact;  it  appearing  that  he  delivered  the 
stock  on  a  contract  signed  by  the  cash- 
ier as  agent  for  another  director,  and 
that  the  greater  part  was  paid  for  by 
such  director  to  whom  it  was  trans- 
ferred, and  who  received  dividends 
thereon.  Swords  v.  Page  (1909)  174 
Fed.  916,  98  C.  C.  A,  528. 

An  action  by  a  receiver  of  a  national 
bank  to  collect  a  debt  due  the  bank  ia 
one  brought  under  authority  of  this 
section,  and  is  within  the  jurisdiction 
of  a  federal  court,  regardless  of  the 
amount  in  controversy.  Schofield  y. 
Palmer  (C.  C.  1904)  134  Fed.  753. 

The  federal  district  court  has  juris- 
diction of  a  common-law  action  brought 
by  a  receiver  to  collect  a  claim  due  the 
estate.  Piatt  v.  Beach  (D.  C.  1868) 
Fed.  Cas.  No.  11,215. 

A  debtor  of  a  national  bank  in  the 
hands  of  a  receiver  cannot  question  the 
authority  of  such  receiver.  Jacobson  y. 
Berry  (1907)  135  111.  App.  415. 

This    act    authorizes    the    xeceiyeri 
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when  appointed,  to  sue  for  and  stand 
in  judgment  in  the  courts  of  the  coun- 
try in  all  cases  involving  the  collection 
of  debts  due  such  bank  or  association. 
The  power  to  collect  debts  embraces 
the  right  to  use  all  necessary  means  to 
attain  that  object  Case  v.  Berwin 
(1870)  22  La.  Ann.  321. 

A  bill  by  a  receiver  of  a  national  bank 
to  establish  a  lien  in  favor  of  the  bank 
on  a  note  which  the  bank  held  for  col- 
lection and  which  the  depositor,  who 
was  financially  irresponsible,  haid  as- 
signed to  a  third  party,  examined,  and 
held  to  show  sufficient  grounds  for 
equitable  relief.  Gibbons  v.  Hecox 
(1895)  63  N.  W.  519,  105  Mich.  509, 
55  Am.  St  Rep.  463. 

In  an  action  by  the  receiver  against 
a  debtor  of  the  bank,  an  allegation  that 
on  a  day  named  the  comptroller  of  the 
currency  appointed  the  plaintiff  receiv- 
er of  the  bank,  in  accordance  with  the 
provisions  of  the  act  of  congress,  and 
the  plaintiff  has  taken  possession  of 
the  assets,  including  the  demand  in  suit, 
is  a  sufficient  allegation  of  appointment 
Piatt  V.  Crawford  (N.  Y.  1868)  8  Abb. 
Prac.  (N.  S.)  297. 

A  certificate  of  the  comptroller  of  the 
currency,  approved  and  concurred  in 
by  the  secretary  of  the  treasury,  re- 
citing the  existence  of  all  the  facts  of 
which  the  former  is  required  by  the  na- 
tional currency  act  to  be  satisfied,  to 
authorize  him  to  appoint  a  receiver  of 
a  national  bank,  under  the  provisions  of 
that  act,  is  sufficient  evidence  of  the 
validity  of  the  appointment  of  the  re- 
ceiver in  an  action  brought  by  him  as 
such.  Piatt  V.  Beebe  (1874)  57  N.  Y. 
339. 

Where  no  proceeding  is  pending  un- 
der the  national  bank  law  for  forfeiture 
of  the  charter  of  a  bank,  its  receiver 
may,  in  a  state  court,  maintain  an  ac- 
tion against  its  directors  to  recover 
damages  sustained  through  their  gross 
neglect  of  their  duties,  allowing  its 
funds  to  be  lost  or  wasted.  Brincker- 
hoff  V.  Bostwick  (1882)  88  N.  Y.  52. 

A  receiver  of  a  national  bank  com- 
ing into  a  state  court  to  enforce  a 
mortgage  executed  to  him  to  secure  a 
pre-existing  indebtedness  to  the  bank 
is  subject  to  the  laws  of  the  state  re- 
lating to  mortgages  executed  in  fraud 
of  creditors.  Watts  v.  Dubois  (Tex. 
av.  App.  1902)  66  S.  W.  698. 

A  suit  by  the  receiver  of  an  insolvent 
national  bank  to  foreclose  a  mortgage 
given  to  it  is  not  within  any  of  the 
classes  of  cases  in  which  the  federal 
courts  have  exdusive  jurisdiction,  and 
may  therefore  be  instituted  in  any  court 
having  jurisdiction  in  other  respects. 
Witters  V.  Sowles  (1889)  61  Vt  366, 
18  Ati.  191. 

14.  —  Set-offSrf— Funds  received  on 
the  discounting  of  a  note,  and  deposited 
with  the  discounting  bank,  subject  to 
the  check  of  the  depositor,  and  which 
had  been  drawn  on  by  him,  but  were 
intended  by  him  to  meet  the  note  when 
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due,  can  be  pleaded  as  a  set-off  in  an 
action  on  the  note  brought  by  the  re- 
ceiver of  the  discounting  bank.  Scott 
y.  Armstrong  (1892)  13  Sup.  Ct  148» 
146  U.  S.  409,  36  L.  Ed.  1069,  reversing 
Armstrong  v.  Scott  (G.  G.  1888)  36 
Fed.  63. 

The  right  to  a  set-off  against  the  re- 
ceiver of  a  bank  is  to  be  governed  by 
the  state  of  things  existing  at  the  mo- 
ment of  insolvency,  and  not  by  condi- 
tions thereafter  created.  Yardley  v. 
PhiUer  (1897)  17  Sup.  Gt  835,  167  U. 
S.  344,  42  L.  Ed.  192,  reversing  decree 
PhiUer  v.  Yardley  (1894)  62  Fed.  645, 
10  C.  C.  A.  562,  25  Ia  R.  A.  824. 

The  indorser  of  a  note  which  is  dis- 
counted by  a  national  bank,  and  which 
matures  after  the  bank  becomes  in- 
solvent and  a  receiver  is  appoiuted,  is 
entitled  to  set  off  against  the  note  the 
amount  of  his  deposits  in  the  bank  at 
the  time  of  its  failure  Yardley  v. 
Clothier  (1892)  51  Fed.  506,  2  C.  C.  A. 
349, 17  L.  R.  A.  462,  disapproving  Arm- 
strong V.  Scott  (C.  C.  1888)  36  Fed. 
63,  and  Stephens  v.  Schuchmann  (1888) 
32  Mo.  App.  333,  and  affirming  (G.  G. 

1892)  49  Fed.  337. 

Where  a  national  bank  received  a 
third  person's  note  for  the  accommoda- 
tion of  its  cashier  who  pledged  securi- 
ties attached  to  the  note,  the  failure  of 
the  bank  to  protect  the  securities 
whereby,  they  were  lost,  was  available 
to  the  maker  by  way  of  recoupment 
when  sued  on  the  note  by  the  receiver 
of  the  bank.  Skud  v.  O^inghast  (1912) 
195  Fed.  1,  115  G.  G.  A.  83. 

If  the  bank  holds  notes  at  the  time 
of  its  faUure,  and  was  entitled  t6  re- 
ceive the  amounts  due  thereon  when 
they  matured,  an  offset  of  credit  on  the 
books  in  favor  of  the  depositor  might 
be  made  against  the  notea;  but  it  can- 
not be  allowed  where  it  appears  that 
the  notes  were  not  the  property  of  the 
bank  at  the  time  of  its  failure,  but  had 
been  indorsed  away  for  value.  Balbacfa 
V.  FreUnghuysen  (G.  G.  1883)  15  Fed. 
675. 

In  an  action  at  law  by  the  receiver  of 
a  national  bank  on  a  note,  the  maker 
may  plead  as  set-off  any  debt  of  the 
bank  to  him  existing  at  the  time  of  its 
failure,  as  the  receiver  takes  the  choses 
in  action  belonging  to  the  bank  subject 
to  all  claims  and  defenses  which  might 
have  been  interposed  as  against  the 
bank  before  the  liens  of  the  United 
States  and  general  creditors  attached. 
Adams   v.    Spokane   Drug   Go.    (O.   G. 

1893)  57  Fed.  888,  following  Yardley  v. 
Glothier  (G.  G.  1892)  49  Fed.  337. 

An  unsecured  depositor,  having  at  the 
time  of  the  receiver's  appointment  no 
right  of  set-off  against  a  debt  which  he 
owes  the  bank,  but  which  has  not  ma- 
tured, does  not,  on  the  maturity  of  the 
debt,  become  entitled  to  use  his  de- 
posit as  a  set-off.  Armstrong  v.  Helm 
(1891)  13  Ky.  Law  Rep.  460. 

In  an  action  against  the  indorser  of 
a  promissory  note  which  matured  in 
the  hands  of  plaintiff,  as  receiver  of  an 


insolvent  national  bank,  defendant's  de- 
posit in  the  bank  cannot  be  made  the 
subject  of  a  set-off,  as  the  claim  there- 
for existed  before  the  receiver's  right 
accrued,  and  its  allowance  would  be 
contrary  to  the  spirit  of  this  section. 
Stephens  v.  Schuchmann  (1888)  32  Mo. 
App.  333. 

The  repeiver  of  an  insolvent  national 
bank  takes  its  assets  subject  to  all  de- 
fenses, and  an  indorser  on  an  unpaid 
note,  who  was  sued  alone,  may  set  off 
against  the  note  his  deposit  in  the 
bank,  without  showing  that  the  makers 
were  insolvent  Gurtis  v.  Davidson 
(1914)  150  N.  Y.  S.  306,  164  App.  Div. 
597. 

A  promissory  note  was  executed  to  a 
national  bank  in  consideration  of  the 
amount  being  placed  to  the  credit  of 
the  maker  on  the  books  of  the  bank. 
The  maker  thought,  and  had  good  rea- 
son for  thinking,  that  the  bank  was 
solvent,  but  the  managing  officer  of  the 
bank  knew  it  to  be  insolvent  Before 
the  note  matured,  the  charter  was  for- 
feited for  insolvency,  and  a  receiver  ap- 
pointed. Held,  that  the  undrawn  bal- 
ance should  be  allowed  as  an  equitable 
set-off  to  the  note,  and  such  allowance 
is  not  a  "preference"  forbidden  by  the 
national  banking  law.  Scott  v.  Arm- 
strong (1892)  13  Sup.  Gt  148,  146  U. 
S.  499,  36  Im  Ed.  1059,  reversing  Arm- 
strong V.  Scott  (G.  G.  1888)  36  Fed.  63. 

Under  this  section  and  section  9834, 
the  maker  of  a  note  held  by  an  in- 
solvent national  bank  cannot,  in  defense 
to  an  action  thereon  by  its  receiver,  off- 
set a  claim  against  the  bank  which  was 
assigned  to  him  after  the  bank  sus- 
pended, and  before  the  receiver  was 
appointed.  Davis  v.  Knipp  (1895)  92 
Hun,  297,  36  N.  Y.  Supp.  705. 

A  set-off  may  be  pleaded  in  an  action 
brought  by  a  receiver  of  an  insolvent 
national  bank.  Hade  v.  McYay  (1877) 
31  Ohio  St  231. 

T.  gave  to  the  V.  National  Bank  his 
bond  for  $65,000,  with  warrant  of  at- 
torney to  confess  judgment,  and  at  the 
same  time  deposited  $31,000  United 
States  bonds  as  collateral.  R,  had  to 
his  credit  in  the  bank  $43,000.  The 
bank,  being  insolvent,  stopped  payment 
On  the  next  day  R.  assigned  his  de- 
posit to  T.,  and  on  the  same  day  the 
bank  entered  judgment  against  T.  on 
his  bond.  Held,  that  T.  could  not  set 
off  the  deposit  against  his  indebtedness 
to  the  bank,  as  to  allow  him  to  do  so 
would  secure  him  a  preference  over 
other  creditors  of  the  bank,  after  the 
act  of  insolvency,  and  would  conffict 
with  this  section.  Venango  Nat  Bank 
V.  Taylor  (1867)  56  Pa.  St  (6  P.  F. 
Smith)  14. 

An  act  of  a  receiver  of  a  national 
bank,  in  allowing  a  certificate  of  de- 
posit issued  by  such  bank  as  an  offset 
to  a  note  due  the  bank,  signed  by  the 
holder  of  the  certificate  and  another, 
was  void,  in  the  absence  of  an  order 
of  court  authorizing  it,  where  such 
certificate    was    transferred    to    such 
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holder  after  the  bank  became  ineolTent. 
Beckham  y.  Shackelford  (18d4)  8  Tex. 
Civ.  App.  660,  29  S.  W.  200. 

15.  Sale  or  oompromlse  of  debts.— A 

national  bank  may  accept  stocks  in  sat- 
isfaction of  a  doubtful  debt,  with  a  view 
to  their  subsequent  sale  or  conversion 
into  money  in  order  to  make  good  or 
reduce  an  anticipated  loss.  First  Nat 
Bank  v.  National  Exch.  Bank  (1875)  92 
U.  S.  122,  23  L.  Ed.  679. 

An  order  for  the  composition  of  a 
claim,  when  the  claim  is  not  a  "bad  or 
doubtful  debt,"  is  invalid,  and  a  com- 
position made  under  such  an  order  is 
iueffectual.  Price  v.  Yates  (C.  0. 1879) 
Fed.  Gas.  No.  11,41& 

A  judgment  recovered  by  the  receiv- 
er of  an  insolvent  national  bank  against 
a  stockholder  on  an  assessment  made 
by  the  comptroller,  although  uncollecti- 
ble, is  not  a  "bad  or  doubtful  debt," 
which  a  court  may  authorise  the  re- 
ceiver to  compound,  under  this  section. 
In  re  Earle  (C.  O.  1899)  96  Fed.  678. 

A  federal  court  will  not  authorize  the 
receiver  of  a  national  bank  to  com- 
pound the  statutory  liability  of  certain 
stockholders  by  accepting  a  gross  sum, 
less  than  is  due,  in  satisfaction  thereof, 
although  more  money  would  thus  be  re- 
alized than  by  proceedings  to  collect  the 
same  in  the  usual  way,  when  it  appears 
probable  that  such  stockholders  have 
fraudulently  conveyed  their  property  to 
avoid  their  legal  obligations  as  stock- 
holders, or  to  shield  themselves  from 
injury  and  exposure  by  litigation.  In  re 
Certain  Stockholders  of  the  California 
Nat.  Bank  (D.  C.  1892)  53  Fed.  38. 

Tire  receiver  of  a  national  bank,  di- 
rected to  sell  the  assets  on  such  terms 
and  in  such  manner  as  he  deems  best 
for  the  interest  of  all  concerned,  has  no 
power  to  exchange,  barter,  or  trade  the 
assets.  Ellis  v.  little  (1892)  27  Kan. 
707,  41  Am.  Rep.  434. 

Where  the  receiver  of  a  national  bank 
compromised  suits  with  counsel  for  the 
United  States,  the  compromise  will  not 
be  opened  years  afterwards,  no  fraud 
being  alleged.  Henderson  v.  Myers 
(Pa.  1876)  11  Phila.  616. 

A  copy  of  an  order  of  a  court  author- 
izing the  receiver  of  a  national  bank  to 
sell  the  assets  of  the  bank,  authenti- 
cated by  the  comptroller  of  the  cur- 
rency, but  never  recorded  or  made  a 
minute  in  any  court,  is  inadmissible  to 
establish  such  order  as  an  order  of  a 
court  of  record.  Tourtelot  v.  Booker 
(Tex.  Civ.  App.  1913)  160  S.  W.  293. 

16.  Money  unlawfully  received  and 
converted^Recovery    by    receiver. —  A 

bill  by  the  receiver  of  an  insolvent  na- 
tional bank  against  the  shareholders  to 
recover  dividends  unlawfully  paid  out  of 
the  capital  at  times  when  the  bank  had 
earned  no  net  profits  may  be  brought 
without  an  express  order  from  the 
comptroller  of  the  currency.  Hay  den 
V.  Thompson  (1895)  71  Fed.  60,  17  C. 
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C.  A.  592,  reversing  decree  (C.  C.  1895) 
67  Fed.  273. 

A  suit  by  the  receiver  of  an  insol- 
vent  national  bank  against  its  officers 
and  directors  to  compel  restitution  of 
funds  unlawfully  diverted  by  them  is 
one  to  execute  a  trust,  and  involves  an 
accounting  as  to  trust  funds,  and  hence 
is  of  equitable  cognisance.  Cooper  t. 
HUl  (1899)  94  Fed.  582,  36  C.  G.  A. 
402. 

A  bill  by  the  receiver  of  a  national 
bank  against  its  officers  and  directors 
for  the  unlawful  diversion  of  funds  of 
the  bank  is  sufficient  to  support  a  re- 
covery, when  the  diversion  is  proved, 
although  a  further  allegati<MQ  that  such 
diversion  was  fraudulent  is  not  proved. 
The  gravamen  of  the  bill  is  the  fact  of 
unlawful  diversion.     Id. 

The  receiver  of  an  insolvent  national 
bank  may  recover  from  a  stockholder 
dividends  declared  and  paid  after  the 
bank  became  insolvent,  where  neces- 
sary to  meet  the  demands  of  creditors. 
Hayden  v.  WilUams  (1899)  96  Fed. 
279,  37  C.  C.  A.  479. 

The  receiver  of  a  national  bank  can- 
not recover  from  a  stockholder,  in  an 
action  at  law,  a  sum  received  by  him  on 
a  partial  distribution  of  the  capital  of 
the  bank,  made  and  received  in  good 
faith  during  voluntary  liquidation,  when 
the  bank  was  at  the  time  solvent,  and 
retained  sufficient  assets  to  pay  all  its 
liabilities,  although  it  subsequently  be- 
came insolvent.  Lawrence  ▼.  Greenup 
(1899)  97  Fed.  906,  38  C.  C.  A.  546. 

A  receiver  of  an  insolvent  national 
bank  may  maintain  a  suit  in  equity  in 
any  district  against  all  the  stockholders 
within  the  court's  jurisdiction  to  re- 
cover back  unearned  dividends  received 
by  them,  and  unlawfully  paid  from  the 
bank's  capital  when  insolvent,  on  the 
ground  that  it  is  a  suit  to  follow  trust 
funds.  Hayden  v.  Brown  (C.  G.  1899) 
94  Fed.  15. 

'17.  — —  Recovery  against  receiver.^ 

A  married  woman  and  her  husband 
conveyed  her  separate  real  estate  to  se- 
cure notes  held  by  the  bank  for  the 
debt  of  the  husband.  By  his  consent 
the  receiver  of  the  bank  appointed  by 
the  comptroller  of  the  currency  col- 
lected the  rents  and  paid  them  into  the 
United  States  treasury,  subject  to  the 
order  of  the  comptroller.  The  wife 
sought  by  bill  to  compel  the  receiver  to 
account  to  her  for  the  rents  received 
by  him.  Held,  that  they  were  not  to  be 
accounted  for  in  that  action.  Hitz  v. 
Jenks  (1887)  8  Sup.  Ct  143,  123  U.  S. 
297,  31  L.  Ed.  156. 

Action  of  complainant  in  indnding 
the  amount  of  the  check  in  his  claim 
held  not  to  amount  to  an  election  of  a 
remedy,  or  create  an  equitable  estoppel 
which  precluded  him,  on  learning  the 
facts,  from  maintaining  a  suit  against 
the  receiver  to  recover  the  proceeds  of 
the  check  as  his  property,  on  tendering 
back  the  dividends  received  thereon,  be- 
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fore  the  dosing  of  the  estate  in  insol- 
vency, and  while  the  money  was  still  in 
the  receiver's  hands.  Richardson  v. 
OUvier  (1900)  105  Fed.  277,  44  C.  O.  A. 
468,  53  Ll  R,  A.  118. 

A  suit  by  a  depositor  in  a  bank  against 
its  receiver  to  recover  the  proceeds  of 
a  check  fraudulently  received  by  the  of- 
ficers of  the  bank  after  its  insolvency, 
and  which  came  into  the  hands  of  the 
receiver,  commenced  within  three  years 
after  the  insolvency,  is  not  barred  by 
laches,  in  the  absence  of  a  statute  of 
limitations  which  would  bar  an  action  at 
law  of  like  character,  where  no  injury 
to  any  one  has  resulted  from  the  delay, 
which  was  due  solely  to  a  misunder- 
standing of  his  rights  by  complainant, 
caused  in  part,  at  least,  by  statements 
made  to  him  by  the  receiver.    Id. 

In  an  action  to  secure  the  application 
of  part  of  the  funds  in  the  hands  of  a 
receiver  of  a  national  bank,  appointed 
by  the  comptroller  of  the  currency,  in 
satisfaction  of  plaintiff's  claim  against 
the  insolvent  bank  for  money  received 
by  it  as  collecting  agent,  the  bank  is 
only  a  nominal  party,  for  the  receiver 
is  the  one  to  be  held  accountable  for 
any  unauthorized  disposition'  of  the 
money  sued  for.  Grant  v.  Spokane  Nat 
Bank  (O.  C.  1891)  47  Fed.  673. 

Where  the  proceeds  of  a  draft  sent 
to  a  national  bank  for  collection  and 
remittance  were  paid  to  the  receiver  of 
the  bank  on  its  insolvency,  the  owner 
of  the  draft  is  entitled  to  recover  the 
amount  thereof.  American  Can  Co.  v. 
WiUiams  (O.  C.  1908)  176  Fed.  816, 
judgment  affirmed  (1910)  178  Fed.  420, 
101  C.  C.  A.  634. 

Where  drafts  were  sent  to  a  national 
bank  for  collection  and  remittance  and 
were  paid  in  checks  which  were  in- 
dorsed to  another  bank  and  credited 
to  the  account  of  the  collecting  bank 
to  recover  overdrafts,  the  owner  of  the 
drifts  is  not  entitled  to  recover  their 
amount  of  the  receiver  of  the  collecting 
bank  on  its  insolvency  out  of  the  bank's 
general  assets,  thojagh  the  proceeds  di- 
minished the  indebtedness  of  the  insol- 
vent bank.     Id. 

Where  a  draft  sent  to  a  national  bank 
for  collection  and  remittance  was  paid 
bj  a  check  in  favor  of  the  bank,  and 
was  indorsed  and  transmitted  to  an- 
other bank,  which  credited  the  amount 
to  the  collecting  bank,  and  the  check 
was  collected  through  the  clearing 
house  after  the  appointment  of  a  re- 
ceiver of  the  collecting  bank  on  its 
insolvency,  the  draft  not  having  been 
credited  to  the  collecting  bank  to  make 
good  its  overdraft  until  after  the  ap- 
pointment of  the  receiver,  tiiough  the 
receiver  may  institute  proceedings  to 
*  recover  such  amount,  the  owner  of  the 
draft  is  not  entitled  to  recover  it  out 
of  the  general  assets  of  the  collecting 
bank  where  it  has  not  actually  been  col- 
lected.   Id. 

Where  drafts  sent  to  a  national  bank 


were  upon"  depositors  in  the  bank,  and 
the  amount  thereof  was  debited  to  their 
accounts,  no  money  coming  into  the 
possession  of  the  bank  by  reason  there- 
of, the  owner  of  the  draft  cannot  re- 
cover the  amount  thereof  out  of  the 
general  assets  from  the  receiver  of  the 
bank  on  its  insolvency.    Id. 

Where  a  draft  sent  to  a  national  bank 
for  collection  and  remittance  was  paid 
by  check  on  another  bank,  where  the 
check  was  deposited  and  tiie  proceeds 
credited  to  the  collecting  bank,  the 
owner  of  the  draft  on  insolvency  of  the 
collecting  bank  and  appointment  of  a 
receiver  is  entitied  to  recover  only  the 
lowest  balance  to  the  credit  of  the  col- 
lecting bank  in  the  bank  on  which  the 
check  was  drawn  between  the  date  of 
the  deposit  in  the  latter  bank  and  the 
appointment  of  the  receiver.    Id. 

Where  a  draft  was  sent  to  a  national 
bank  for  collection  and  remittance,  and 
was  paid  by  check,  which  was  deposited 
in  the  bank  on  which  the  check  was 
drawn  and  the  proceeds  credited  to  the 
collecting  bank,  and  there  was  then  a 
sufficient  balance  in  favor  of  the  col- 
lecting bank  to  pay  the  check,  but  be- 
fore the  appointment  of  a  receiver  of 
the  collecting  bank  on  its  insolvency 
there  was  a  cash  withdrawal  of  an 
amount  exceeding  the  amount  of  the 
check,  though  leaving  a  balance  greater 
tiian  the  amount  of  the  check,  which 
balance,'  however,  was  extinguished  be- 
fore the  appointment  of  the  receiver, 
the  owner  of  the  draft  Is  not  entitied 
to  recover  its  amount  out  of  the  general 
assets.    Id. 

18.  Liability  of  direotors.— A  creditor 
of  an  insolvent  bank,  for  which  a  re- 
ceiver has  been  appointed,  cannot  sue 
the  directors  to  enforce  individual  lia- 
bility for  violations  of  the  banking  law; 
the  remedy  provided  by  this  section  and 
section  9831,  post,  being  exclusive  of 
others.  National  Exch.  Bank  v.  Pe- 
ters (C.  C.  1890)  44  Fed.  13,  appeal 
dismissed  (1892)  12  Sup.  Ct  767,  144 
U.  S.  570,  36  L.  Ed.  545. 

See,  also,  notes  under  |  9831,  post 

19.  Liability    of    8tookliolder8.r-See, 

also,  notes  under  §|  9689,  9807,  ante. 

As  to  claims,  dividends,  and  distribu- 
tion of  assets,  see  note  under  §  9823, 
post 

The  sum  to  be  paid  by  stockholders 
being  liquidated,  and  due  and  payable 
when  the  comptroller's  order  therefor 
is  made,  the  amount  bears  interest 
from  the  date  of  the  order.  Casey  v. 
GaUi  (1876)  94  U.  S.  673,  677.  24  L. 
Ed.  168. 

The  term  "individual  liabiUty  of  the 
stockholders"  generally  refers  to  the 
liability  incurred  under  acts  of  con- 
gress and  state  statutes  by  the  mere 
ownership  of  stock,  and  has  no  refer- 
ence to  the  liability  which  stockholders 
incur  by  borrowing  money  of  the  bank, 
indorsing  notes  held  by  it,  or  unlawful- 
ly taking  or  receiving  its  funds  without 
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consideratioiL  Hayden  y.  Thompson 
(1895)  71  Fed.  60.  64.  17  O.  O.  A.  592. 

20.  ->-  Enforcement   by   receiver.— 

Where  the  comptroller  of  the  currency 
orders  an  assessment  upon  the  stock- 
holders of  an  insolvent  national  bank 
equal  to  the  par  amount  of  the  stock, 
the  suit  must  be  at  law.  Kennedy  v. 
Gibson  (1869)  75  U.  S.  (8  Wall.)  498, 
19  L.  Ed.  476;  Casey  y.  GalU  (1876) 
94  U.  S.  674,  24  L,  Ed.  168,  307. 

On  the  bill  by  a  receiver  against 
stockholders  of  a  bank  which  fails  to 
pay  its  notes,  action  on  the  part  of  a 
comptroller  touching  the  personal  lia* 
bility  of  the  stockholders  must  precede 
the  institution  of  suit  by  the  receiver, 
and  the  fact  must  be  averred.  Ken- 
nedy V.  Gibson  (1869)  8  WalL  498, 
504,  19  L.  Ed.  476. 

It  is  no  objection  to  such  a  bill,  prop- 
erly filed  against  stockholders  within 
the  jurisdiction  of  the  court,  that 
stockholders  named  in  the  bill  and 
averred  to  be  without  the  jurisdiction 
are  not  made  codefendants.     Id. 

Creditors  of  a  bank  which  fails  to 
pay  its  notes  are  not  proper  parties  to 
a  bill  by  the  receiver  against  the  stock- 
holders.   Id. 

In  a  suit  by  a  receiver  to  enforce  the 
liability  of  the  stockholders  of  a  na- 
tional bank,  the  stockholder  is  estopped 
from  denying  the  existence  or  the  va- 
lidity of  the  corporation.  Casey  y. 
Galli  (1876)  94  U.  S.  674,  24  L.  Ed. 
168,  307. 

A  transferee  of  national  bank  stock 
cannot  recover  the  consideration  paid 
therefor  by  cross-bill  in  an  action 
brought  by  a  receiver  to  enforce 
against  the  transferror  the  statutory 
liability  as  such  cross-bill  raises  an  in- 
dependent controversy,  in  which  the 
receiver  has  no  interest.  Stuart  v. 
Hayden  (1898)  18  Sup.  Ct  274,  276, 
169  U.  S.  1,  42  L.  Ed.  639. 

The  objection  that  the  statute  of 
limitations  does  not  bar  the  right  of 
the  creditors  of  a  national  bank  to  en- 
force the  individual  liability  of  its 
shareholders,  so  long  as  there  are  any 
outstanding  claims  against  the  bank, 
cannot  be  raised  by  the  receiver  of  a 
national  bank,  in  an  action  brought  by 
him  under  this  section  to  recover  an 
assessment  upon  a  stockholder,  with 
interest  from  the  date  when  payable,  in 
which  a  demurrer  to ,  the  bill  on  the 
ground  that  it  sets  forth  a  cause  of  ac- 
tion barred  by  the  statute  of  limitations 
has  been  sustained.  McDonald  y. 
Thompson  (1902)  22  Sup.  Ct  297,  298, 
184  U.  S.  71,  46  L.  Ed.  437,  affirming 
decree  (1900)  101  Fed.  183.  41  C.  C. 
A.  290. 

An  action  brought  by  a  receiver  un- 
der this  section  to  enforce  the  individ- 
ual liability  of  a  shareholder  is  not  an 
action  upon  a  "contract  or  promise  in 
writing*'  within  the  Nebraska  statute 
of  limitations,  but  is  governed  by  the 
provision  of  that  statute  requiring  ac< 
tions  "upon  a  contract  not  in  writing 
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express  or  implied,"  or  "upon  a  liabil- 
ity created  by  statute"  to  be  begun 
within  four  years.    Id. 

The  transferees  of  stock  of  a  nation- 
al bank,  who  are  parties .  defendant  to 
a  suit  by  a  receiver  of  the  bank  to  en- 
force tile  individual  liability  against 
the  transferror  on  the  ground  that  he 
transferred  the  stock  to  escape  it,  can- 
not by  a  supposed  cross  bill  inject  into 
such  a  suit  the  litigation  of  the  ques- 
tion whether  or  not  the  vendor  deceiv- 
ed and  defrauded  them  by  the  transfer. 
Stuart  y.  Hayden  (1895)  72  Fed.  402, 
18  C.  C.  A.  618,  decree  affirmed  (1898) 
18  Sup.  Ct.  274,  169  U.  S.  1,  42  L. 
Ed.  639. 

In  a  suit  between  the  receiver  of  a 
national  bank  and  a  stockholder,  the 
books  of  the  bank  are  evidence  to  es- 
tablish acts  of  the  corporation  and  its 
financial  condition  at  a  particular  time, 
though  not  as  to  dealings  between  the 
corporation  and  the  defendant  Hay- 
den V.  Williams  (1899)  96  Fed.  279,  37 
C.  O.  A.  479. 

The  receiver  of  an  insolvent  national 
bank  may  maintain  a  suit  in  equity  to 
enforce  an  assessment  against  stock- 
holders, where  such  assessment  is  lesa 
than  the  full  amount  of  their  liability; 
and,  where  the  question  of  law  involy- 
ed  is  common  as  to  a  number  of  the 
stockholders,  and  rests  upon  substan- 
tially the  same  facts,  they  may  be  join- 
ed as  defendants.  Bailey  y.  Tillin- 
ghast  (1900)  99  Fed.  801,  40  C.  C. 
A  93,  affirming  decree  Tillinghast  y. 
Bailey  (C.  C.  1897)  86  Fed.  46. 

No  portion  of  the  liability  of  a  stock- 
holder of  a  national  bank  for  the  pay- 
ment of  its  debts  becomes  due  or  en- 
forceable before  the  comptroller  of  the 
currency  decides  that  it  is  necessary  to 
collect  it  and  fixes  the  time  for  ita 
payment  Deweese  y.  Smith  (1901) 
106  Fed.  438,  441,  45  C.  C.  A.  408.  66 
L.  R.  A.  971,  affirmed  (1902)  23  Sup. 
Ct  845,  187  U.  S.  637.  47  L.  Ed.  344. 

The  testimony  of  a  witness  that  in 
his  capacity  as  receiver  of  a  national 
bank  he  made  personal  demand  upon  a 
stockholder  for  the  payment  of  an  as- 
sessment, and  that  the  stockholder  ad- 
mitted having  received  notice  thereof, 
where  uncontradicted,  sufficiently  shows 
notice  and  demand  to  support  an  action 
to  recover  the  assessment.  McClaine 
y.  Rankin  (1902)  119  Fed.  110,  56  C. 
C.  A.  160,  judgment  reversed  (1905) 
25  Sup.  Ct  410,  197  U.  S.  154,  49  L. 
Ed.  702,  3  Ann.  Cas.  500. 

A  complaint  in  an  action  by  the  re- 
ceiver of  a  national  bank  to  recover 
an  assessment  from  a  stockholder  suf- 
ficiently shows  the  capital  stock  of  the 
bank,  although  not  directly  alleged, 
where  it  alleges  that  there  were  500 
shares,  of  the  par  value  of  $100  each,, 
and  that  the  assessment  was  made 
ratably,  at  $100  per  share,  and 
amounted  to  $50,000.    Id. 

A  federal  court  in  equity  has  juris- 
diction to  appoint  a  receiver  to  liqui- 
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date  its  obligations,  and  to  authorize 
him  to  collect  and  enforce  by  action 
the  liability  of  shareholders  of  the 
bank.  King  y.  Pomeroy  (1903)  121 
Fed.  287,  58  C.  O.  A.  209. 

The  right  of  a  receiver  of  a  national 
bank  in  liquidation  to  enforce  the  lia- 
bility of  shareholders  does  not  accrue 
until  such  liability  matures  by  the  act 
of  the  court  in  determining  the  amount 
to  be  paid.    Id. 

Where  it  had  been  previously  deter- 
mined in  a  probate  proceeding  by  the 
receiver  of  an  insolvent  national  bank 
to  establish  a  claim  for  an  assessment 
levied  on  stock  against  decedent's  es- 
tate that  she  was  the  owner  of  the 
stock,  the  parties  to  a  subsequent  ac- 
tion against  decedent's  distributees  by 
the  receiver's  successor  to  recover  a 
subsequent  assessment  being  in  privity, 
defendants  were  estopped  to  relitigate 
the  question  of  decedent's  ownership, 
though  the  cause  of  action  in  the  two 
proceedings  was  not  the  same.  Ran- 
kin V.  City  of  Big  Rapids  (1904)  133 
Fed.  670,  66  C.  0.  A.  568. 

An  assessment  by  the  comptroller  of 
the  currency  against  the  stockholders 
of  a  national  bank  may  be  collected  by 
the  receiver  by  an  action  at  law 
against  the  stockholders.  Young  v. 
Wempe  (C.  0.  1891)  46  Fed.  354. 

While,  in  a  suit  by  a  receiver  of  an 
insolvent  national  bank  for  an  assess- 
ment against  a  stockholder,  where  de- 
fendant was  induced  by  fraudulent 
representations  to  purchase  stock  of 
such  bank,  which  was  closed  at  the 
time  of  such  purchase,  the  decree  of 
the  state  court  rescinding  the  contract 
could  not  be  pleaded  as  a  bar,  the 
question  of  defendant's  liability  as  a 
stockholder  to  creditors  of  the  bank 
not  having  been  in  issue,  such  decree 
was  conclusive  as  between  the  receiver 
and  the  defendant  as  to  the  question 
of  fraud  in  defendant's  purchase,  and 
for  that  purpose  might  properly  be 
pleaded  by  defendant.  Stufflebeam  v. 
De  Lashmutt  (0.  C.  1900)  101  Fed. 
867. 

It  is  no  defense  to  a  suit  by  the  re- 
ceiver of  a  national  bank  against  a 
stockholder  to  recover  the  amount  of 
an  assessment  made  by  the  comptroller 
of  the  currency  that  the  assessment 
was  not  needed  by  the  receiver. 
Strong  V.  Southworth  (D.  C.  1875) 
Fed.  Gas.  No.  13,545. 

The  right  of  the  receiver  of  a  na- 
tional bank  to  recover  an  assessment 
laid  on  the  stockholders  for  the  pur- 
pose of  paying  debts  grows  out  of  this 
section,  and  the  state  statute  is  inap- 
plicable as  a  rule  of  decision.  Stanton 
v.  Wilkeson  (D.  O.  1876)  Fed.  Cas. 
No.  13,299. 

A  receiver  held  authorized  to  proceed 
in  his  own  name  against  the  separate 
stockholders  to  recover  the  amount  due 
from  each.    Id. 

In  an  action  by  the  receiver  of  a 
national  bank  t§  recover  an  assessment 


on  stock  alleged  to  be  held  by  the  de- 
fendant as  executrix,  a  copy  of  entries 
in  the  stock  book  of  the  bank  showing 
the  issuance  of  a  certificate  of  stock  to 
the  estate  of  the  defendant's  testator, 
identified  as  a  true  copy  by  the  deposi- 
tion of  the  former  cashier,  who  testi- 
fied with  the  book  before  him,  is  ad- 
missible against  the  defendant  to  prove 
such  entries.  Brown  v.  Ellis  (D.  G. 
1900)  103  Fed.  834. 

The  compensation  of  the  United 
States  attorney  appearing  for  the  re- 
ceiver of  a  failed  national  bank  is  not 
regulated  by  the  fee  bill  prescribed  by 
statute,  nor  should  it  be  paid  by  the 
government,  but  out  of  the  funds  of 
the  trust  (1892)  20  Op.  Atty.  Gen. 
476. 

The  complaint,  in  an  action  by  tiie 
receiver  of  an  insolvent  national  bank 
to  enforce  an  assessment  on  the  share - 
'holders,  made  by  the  comptroller  of 
the  treasury^  need  not  aver  that  there 
was  a  necessity  therefor,  or  that  the 
comptroller  determined  that  there  was 
such  necessity,  though  the  law  pro- 
vides that  the  comptroUer  may  enforce 
the  individual  liability  of  the  stock- 
holders, if  necessary  to  pay  the  debts 
of  the  bank.  It  is  enough  that  the 
complaint  aUeges  that  the  comptroller 
made  the  assessment  and  directed  its 
enforcement.  O'Connor  v.  Witherby 
(1896)  111  Cal.  523,  44  Pac.  227. 

A  judgment  in  favor  of  the  receiver 
of  an  insolvent  national  bank  against 
a  guardian  for  the  amount  of  an  as- 
sessment upon  shlareholders  to  pay 
debts,  upon  which  execution  was  di- 
rected to  issue,  to  be  levied  of  the  es- 
tate of  the  wards,  was  not  a  personal 
judgment  against  the  wards,  and  can- 
not be  enforced  against  an  estate  sub- 
sequently inherited  by  them,  and  which 
never  came  to  the  hands  of  the  guard- 
ian. Clark  V.  Ogllvie  (1901)  63  S.  W. 
429,  111  Ky.  181,  23  Ky.  Law  Rep. 
552. 

The  receiver,  appointed  by  the  comp- 
troller of  the  currency,  for  a  national 
bank  located  in  another  state,  is  not 
a  foreign  receiver,  and  may  sue  in  the 
courts  of  New  York  for  an  assessment 
levied  on  shareholders  of  the  bank, 
without  regard  to  the  doctrine  of  com- 
ity. Peters  v.  Foster  (1890)  56  Hun, 
607,  10  N.  Y.  Supp.  389,  18  Civ.  Proc. 
R,  380. 

Under  Code  Civ.  Proc.  N.  Y.  §  449, 
excepting  from  the  provision  that  ani 
action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest  a  person 
expressly  authorized  by  statute  to  sue, 
the  receiver  of  a  national  bank  may 
sue  for  assessments  levied  on  the 
stockholders.    Id. 

Note  given  for  stocks— A  stockholder 
in  a  national  bank  is  liable  to  the  re- 
ceiver thereof  on  a  note  given  to  the 
bank  for  capital  stock.  Hepburn  v. 
Eancannon  (1897)  21  So.  569,  74  Miss. 
691. 

When  the  comptroller  of  the  curren- 
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cy  decides  that  it  is  necessary  to  en- 
force the  personal  liability  of  a  stock- 
holder in  an  insolvent  national  bank, 
and  fixes  and  adjusts  the  amount  there- 
of, it  becomes  a  definite,  liquidated 
claim  against  such  stockholder,  and  is 
subject  to  sale  or  assignment  by  the 
receiver  like  any  other  claim  wluch  he 
may  hold  as  a  i>art  of  the  bank's  as- 
sets. Waldron  v.  AlUng  (1902)  76  N. 
Y.  S.  250,  73  App.  Div.  86. 

Where,  in  an  action  by  an  assignee 
of  a  national  bank  receiver  to  enforce 
the  personal  liability  of  a  stockholder, 
it  appears  that  the  claim  was  sold  and 
transferred  by  the  receiver  to  plaintiif, 
and  that  plaintiff  is  the  owner  thereof, 
it  will  be  presumed  that  whatever  for- 
mal steps  were  necessary  to  make  such 
transfer  valid  were  taken,  including 
any  step  required  by  this  section.     Id. 

This  section  does  not  impose  any 
such  particular  personal  trust  upon  the 
receiver  in  the  matter  of  collecting  the 
liability  as  would  deprive  him  of  the 
power  to  make  a  valid  assignment 
thereof  after  it  has  been  fixed  and  ad- 
justed by  the  comptroller  of  the  cur- 
rency.   Id. 

21.  --»  8  e  0  0  n  d    assessment.— The 

comptroller  of  the  currency  is  author- 
ized to  make  a  second  assessment  upon 
the  shareholders  of  an  insolvent  nation- 
al banking  association,  where  the  first 
assessment  proves  insufficient  to  pay 
the  debts  and  liabilities  of  the  bank. 
Studebaker  v.  Perry  (1902)  22  Sup.  Gt 
463,  184  U.  S.  258,  46  L.  £d.  528,  af  - 
firming  judgment  (1900)  102  Fed.  947, 
43  C.  G.  A.  69. 

The  ultimate  liability  of  a  stockhold- 
er of  an  insolvent  national  bank  under 
this  section  is  for  the  full  amount  of 
the  par  value  of  his  stock,  if  that 
amount  is  required;  and  when  the  comx>- 
troUer  makes  an  assessment  for  a 
smaller  amount,  he  has  power  to  make 
a  second  assessment,  if  the  first  proves 
insufficient  to  pay  the  debts  of  the 
bank.  Aldrich  v.  Yates  (G.  G.  1899) 
95  Fed.  7a 

Cited    without    definite    application, 

U.  S.  ex  rel.  Citizens'  Nat.  Bank  v. 
Knox  (1880)  102  U.  S.  422,  424,  26  L. 
Ed.  216;  Delano  v.  Butier  (1886)  7  Sup. 
Gt  39,  45,  118  U.  S.  634,  30  L.  Ed. 
260;   Richmond  v.  Irons  (1887)  7  Sup. 


Gt  788,  797,  121  U.  a  27,  30  L,  Bd. 
864;   Butier  v.  Goleman  (1888)  8  Sup. 
Gt  718,  719,  124  U.  S.  721,  31  L,  Ed. 
567;  Ghemical  Nat  Bank  of  Glucago  v. 
Gity  Bank  of  Portage  (1896)  16  Sup. 
Gt  417,  419,  160  U.  S.  646,  40  li.  Ed. 
568;    Same   v.   Hartford   Deposit  Go. 
(1896)  16  Sup.  Gt  439,  440,  161  U.  S. 
1,  40  L.  Ed.  595;   Pauly  v.  State  Loan 
&  Trust  Go.   (1897)   17  Sup.  Gt  465, 
466,   165   U.   &  606,  41  li.   Ed.   844; 
American  Surety  Go.  v.  Pauly  (1898)  18 
Sup.  Gt  552,  554,  170  U.  S.  133,  42  L. 
Ed.  977;    Robinson  v.   Southern   Nat 
Bank   of  New   York    (1901)    21   Sup. 
Gt.  383,  387,  180  U.  S.  295,  45  Lu  Ed. 
536;     Rankin    v.    Fidelity    Insurance, 
Trust  &  Safe  Deposit  Go.   (1903)   23 
Sup.  Gt  553,  554,  189  U.  S.  242,  47  L. 
Ed.    792;     Gommerdal   Nat   Bank    v. 
Weinhard  (1904)  24  Sup.  Gt  253,  256, 
192  U.  S.  243,  48  L.  Ed.  425;  American 
Nat  Bank  of  Nashville,  Tenn.,  v.  Mil- 
ler (1913)  33  Sup.  Gt  883,  229  U.  S. 
517,  57  L.  Ed.  1310;    Ghemical  Nat 
Bank  v.  Armstrong  (1893)  59  Fed.  372, 
374,  8  G.  G.  A.  155,  28  L.  R.  A.  231 
(modified  [1895]  65  Fed.  573,  13  G.  a 
A.  47,  28  L,  B.  A.  231);    Bailey  v. 
Mosher  (1894)  63  Fed.  488,  491,  11  G. 
G.  A.  804;   Wingate  v.  Orchard  (189^ 
75  Fed.  241,  242,  243,  21  G.  G.  A.  315; 
Studebaker  v.  Perry   (1900)   102  Fed. 
947,   948,    43   G.    G.   A.    69    (affirmed 
[1902]  22  Sup.  Gt  463,  184  U.  S.  258, 
46  L.  Ed.  528);    Williamson  v.  Amer- 
ican Bank  (1902)  115  Fed.  793,  52  C 
G.  A.  1;   Price  v.  Abbott  (G.  G.  1883) 
17  Fed.  506,  507;  Hendee  v.  (Connecti- 
cut &  P.  R.  R.  Go.  (G.  G.  1886)  26  Fed. 
677,  678;    Louis  Snyders'  Sons  Co.  v. 
Armstrong   (G.  G.  1888)   37  Fed.  18; 
Welles  V.  Stout  (G.  G.  1889)  88  Fed.  67, 
68;   Sowles  v.  Witters  (G.  G.  1889)  39 
Fed.  403,   406;    Tehan  t.   First   Nat 
Bank  (G.  G.  1889)  39  Fed.  577;    In  re 
First  Nat  Bank  (G.  G.  1891)  49  Fed. 
120;  Hulitt;  v.  BeU  (G.  G.  1898)  85  Fed. 
98,  99;    Kimball  v.  Dunn  (G.  O.  1898) 
89  Fed.  782;  Gilbert  v.  McNulU  (G.  G. 
1899)   96  Fed.  83,  84;    Williamson  v. 
American  Bank  (G.  G.  1901)  100  Fed. 
36,  37  (affirmed  [1902]  115  Fed.  793,  62 
C.  G.  A.  1);    Rankin  v.  Herod  (G.  G. 
1905)  140  Fed.  661;    Frelinghuysen  t. 
Baldwin  (D.  G.  1882)  12  Fed.  395,  396; 
U.  S.  V.  SchUerhobB  (D.  a  1905)  137 
Fed.  616. 


§  9822.  (R.  S.  §  5235.)    Notice  to  present  claims. 

The  Comptroller  shall,  upon  appointing  a  receiver,  cause  notice  to 
be  given,  by  advertisement  in  such  newspapers  as  he  may  direct,  for 
three  consecutive  months,  calling  on  all  persons  who  may  have  claims 
against  such  association  to  present  the  same,  and  to  make  legal  proof 
thereof. 

Act  June  3,  1864,  c  106,  §  50,  13  Stat  114. 
See  notes  to  R.  S.  §  5234,  ante,  |  9821. 

Notes  of  Deoisioiui 

See  note  under  §  9823,  post  Sup.  Gt  360,  865,  178  XT.  8.  181,  43  LJ 

Cited    without    definite    application,      Ed.  640;  Earle  v.  Pennsylvania  (1900) 

^errill   v.    National  Bank    (1899)    19      20  Sup.  Gt  915,  917, 178  U.  &  449,  44 
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L.  Ed.  1146;  Chemical  Nat.  Bank  t. 
Armstrong  (1803)  59  Fed.  372,  374,  8 
C.  C.  A.  155,  28  L.  R,  A.  231  (modi- 
fied [1805]  65  Fed.  673,  13  C.  O.  A.  47, 


28  L.  R.  A.  231) ;  Richardson  ▼.  Oliver 
(1900)  105  Fed.  277,  279,  44  O.  O.  A. 
468,  63  L.  R.  A.  113;  Gilbert  y.  Mc- 
Nulta  (O.  O.  1899)  96  Fed.  83,  84. 


§  9823.  (R.  S.  §  5236.)     Dividends. 

From  time  to  time,  after  full  provision  has  been  first  made  for 
refunding  to  the  United  States  any  deficiency  in  redeeming  the  notes 
of  such  association,  the  Comptroller  shall  make  a  ratable  dividend 
of  the  money  so  paid  over  to  him  by  such  receiver  on  all  such  claims 
as  may  have  been  proved  to  his  satisfaction  or  adjudicated  in* a  court 
of  competent  jurisdiction,  and,  as  the  proceeds  of  the  assets  of  such 
association  are  paid  over  to  him,  shall  make  further  dividends  on  all 
claims  previously  proved  or  adjudicated ;  and  the  remainder  of  the 
proceeds,  if  any,  shall  be  paid  over  to  the  shareholders  of  such  asso- 
ciation, or  their  legal  representatives,  in  proportion  to  the  stock  by 
tliem  respectively  held. 

Act  June  3,  1864,  c.  106,  f  60,  13  Stat.  114. 

Hotes  of  Deeisioiui 


1.  Construotlon   and   operation. 

2.  Claims   of   creditors. 

8.  computation  of  claims. 

*.  —   Interest  on   claims. 

5.  -— —   Disallowance  of  olainia 

^.  — —   Claims  of   lessor. 

7*  —   Right  to  preference^ 

8.  —   Trust  funds. 

«.  —   Deposits. 

10.  —   Actions. 

U.  Claims    of   government. 

18.  Distribution   of  surplus. 

13.  Stote   leglsIaUon. 

1.  Constructlen  and  operation.— 8ee» 
also,  note  under  §  9834,  post 

See  Scott  ▼.  Armstrong  (1802)  13 
Sup.  Ct.  148,  151,  146  U.  S.  4»9,  36  L. 
Ed.  1058,  and  note  under  |  9821,  ante. 

2.  Claims  of  creditors.  —  A  secured 
creditor  of  an  insolvent  national  bank 
is  entitled  to  prove  and  receive  divi- 
dends on  the  full  amount  due  him  at  the 
date  of  insolvency,  without  regard  to 
liis  collaterals  or  any  collections  he 
may  make  upon  them,  provided  only 
that  the  sums  receiTed  by  way  of  div- 
idends and  from  the  collaterals  do  not 
exceed  the  entire  debt.  Merrill  v.  Na- 
tional Bank  of  Jacksonville  (1899)  19 
Sup.  Ct  360,  173  U.  S.  131,  43  L.  JJd. 
640,  affirming  decrees  Merrill  v.  First 
Nat  Bank  (1896)  76  Fed.  148,  21  G.  G. 
A.  282,  and  (1896)  78  Fed.  208,  24  G. 
G.  A.  63. 

Those  portions  of  the  collections  on 
account  of  sales  of  butter  actually  com- 
ing into  the  hands  of  the  receiver  of  a 
national  bank  which  had  virtually  ac- 
quired and  operated  through  its  officers 
an  insolvent  creamery  company  doing 
business  under  an  arrangement  by 
which  the  proceeds  of  sales,  less  a  stat- 
ed compensation,  were  to  be  divided 
pro  rata  among  those  furnishing  the 
milk,  ms/y  be  recovered  by  the  latter, 
even  though  the  transaction  may  have 
been  beyond  the  powers  of  the  bank, 
and  they  are  further  entitled  to  par- 
ticipate pro  rata  as  general  creditors  to 
the  extent  th|it  the  proceeds  of  such 
sales  had  boon  diverted  and  appropriat- 


ed by  the  bank.  Earling  v.  Emigh 
(1910)  30  Sup.  Gt  672,  218  U.  S.  27,  54 
L.  E(L  915,  affirming  judgment  Emigh 
V.  Earling  (1908)  115  N.  W.  128,  134 
Wis.  565. 

It  is  a  proper  exercise  of  discretion 
on  the  part  of  a  circuit  court  to  enjoin 
a  receiver  of  a  national  bank  from 
transmitting  a  fund  in  his  hands  to  the 
treasurer  of  the  United  States  pending 
the  determination  by  the  court  of  a 
preferential  claim  thereto.  American 
Gan  Go.  v.  Williams  (1906)  149  Fed. 
200,  79  G.  G.  A.  158,  judgment  affirmed 
on  rehearing  (1907)  153  Fed.  882,  82 
G.  G.  A.  628. 

Creditors  of  a  national  bank  in  liqui- 
dation, who  received,  as  collateral,  pa- 
per guaranteed  by  the  bank,  and  who 
have  obtained  judgments  against  the 
bank  on  its  guaranty,  stand  on  the  bas- 
is of  general  creditors,  and  should  re- 
ceive only  the  amount  due  them  by  the 
books  of  the  bank  when  it  suspended, 
less  pa^nnents  and  amounts  collected 
from  collaterals,  with  legal  interest  up- 
on the  unpaid  balance.  Irons  v.  Man- 
ufacturers' Nat  Bank  (G.  G.  1886)  27 
Fed.  591,  decree  reversed  Richmond  v. 
Irons  (1887)  7  Sup.  Gt  788,  121  U.  S. 
27,  30  li.  Ed.  864. 

Unsecured  creditors  of  a  national 
bank  are  on  the  same  footing  of  equal- 
ity. Armstrong  v.  Scott  (C.  C.  1888) 
36  Fed.  63,  65,  reversed  (1892)  13 
Sup.  Gt  148,  146  U.  S.  499,  36  L.  Ed. 
1059. 

Plaintiff  furnished  securities  to  the 
cashier  of  a  national  bank,  the  insol- 
vency of  which  was  concealed  from  her, 
to  be  pledged  as  security  for  a  note  of 
the  cashier,  the  proceeds  of  which  were 
placed  to  the  credit  of  such  bank  with 
its  reserve  bank.  A  portion  of  such 
proceeds  was  applied  to  the  payment  of 
an  overdraft  due  the  reserve  bank,  and 
the  remainder  stood  to  the  credit  of  the 
insolvent  bank  at  the  time  a  receiver 
was  appointed  therefor,  and  came  into 
his  hands.    Held,  that  plaintiff,  having 
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paid  the  note  to  release  her  secqritieB, 
was  entitled  to  recover  from  the  receiy- 
er  the  portion  of  the  proceeds  which 
came  into  his  hands,  and,  aa  to  the  re- 
mainder, was  entitled  to  he  subrogated 
to  the  right  to  dividends  of  the  reserve 
bank,  whose  indebtedness  it  paid.  Hal- 
lett  V.  Fish  (C.  C.  1903)  123  Fed.  20L 

It  is  not  within  the  province  of  the 
comptroller  of  the  currency  to  inquire 
into  the  use  the  creditors  of  a  national 
bank  propose  to  make  of  the  dividend 
paid  them.  (1801)  20  Op.  Atty.  Gen. 
269. 

The  existing  directors  of  a  national 
bonk  who  proceed  without  objection,  no 
others  being  elected  to  wind  np  its  af- 
fairs, may  submit  to  arbitration  a  claim 
made  against  it  by  one  of  their  number, 
and  such  a  submission  is  valid  if  the 
vote  is  unanimous,  although  he  is  pres- 
ent at  the  meeting  when  it  is  made; 
and  directors  subsequently  elected,  a 
majority  of  whom  were  not  stockhold- 
ers at  the  time  the  liquidation  began, 
have  no  power  to  revoke  the  submis- 
sion. Richards  v.  Attleborough  Nat 
Bank  (1889)  148  Mass.  187,  19  N.  E. 
363,  1  L.  R.  A.  781. 

Where  a  national  bank,  organized 
under  the  national  banking  act,  be- 
comes insolvent,  and  is  placed  in  the 
hands  of  a  receiver,  pursuant  to  the 
provisions  of  such  act,  the  rights  and 
liabilities  of  its  debtors  and  creditors 
become  fixed  at  the  appointment  of  the 
receiver,  and  thereupon  its  property  is 
subject,  after  prior  government  claims, 
if  any,  to  disposal  and  ratable  distri- 
bution, upon  principles  of  equity,  among 
all  its  general  creditors.  Balch  v.  Wil- 
son (1878)  25  Minn.  299,  33  Am.  Rep. 
467. 

A  stockholder's  indebtedness  to  a  na- 
tional bank  cannot  be  set  off  against 
the  claims  of  a  pledgee  who  received 
the  stock  as  security  for  a  loan  made 
on  the  faith  of  the  pledge,  and  without 
knowledge  of  the  bank's  claim  or  its  in- 
solvency. McOonville  v.  Means  (Ohio 
Super.  Ct  Gin.  1889)  21  Wkly.  Law 
Bui.  193. 

Where  a  national  bank  operated  a  co- 
operative creamery  corporation,  and 
held  in  its  hands  money  belonging  to 
milk  producers  for  which  checks  were 
issued,  but  remained  unpaid  at  the  time 
the  bank  was  closed,  the  money  to  pay 
the  same  having  been  used  to  pay  other 
obligations  of  the  bank,  the  owners  of 
the  fund  were  entitled  to  stand  as  gen- 
eral creditors  of  the  bank.  Emigh  v. 
Earling  (Wis.  1908)  115  N.  W.  128. 

3.  — —  Computation    of   olalms.— The 

payment  by  the  comptroller  of  the  cur- 
rency of  a  creditor  of  an  insolvent  na- 
tional bank,  who  has  recovered  judg- 
ment after  refusal  of  the  comptroller  to 
pay  his  claim,  is  to  be  based  on  the 
amount  due  on  the  adjudicated  claim  at 
the  date  of  the  failure  of  the  bank,  and 
not  on  the  amount  due  when  the  claim 
is  adjudicated.    U.  S.  ▼.  Knox  (1884)  4 
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Sup.  Ct  686^  111  U.  S.  784,  28  L.  Ed. 
603. 

Collections  from  collateral  securities 
made  by  a  creditor  of  a  national  bank 
after  the  declared  insolvency  of  the 
bank  need  not  be  deducted  from  the 
amount  on  which  dividends  are  to  be 
computed  by  the  receiver  of  the  bank, 
as  the  secured  creditor  is  a  creditor  to 
the  full  amount  due  him  when  the  insol- 
vency is  declared,  and  his  right  to  divi- 
dends is  unaffected  by  his  collateral. 
Aldrich  v.  Chemical  Nat  Bank  (1900) 
20  Sup.  Ct  498,  176  U.  S.  618,  44  U 
Ed.  611,  affirming  decree  Armstrong  v. 
Chemical  Nat  Bank  (1897)  83  Fed. 
556,  27  C.  C.  A.  601. 

Creditors  of  an  insolvent  national 
bank  cannot  be  required,  in  proving 
their  claims,  to  allow  credit  for  any 
collections  made  after  the  date  of  the 
declared  insolvency  from  coUateral  se- 
curities held  by  them.  Chemical  Nat 
Bank  v.  Armstrong  (1893)  59  Fed.  372, 
8  C.  C.  A.  155,  28  L.  R.  A.  231,  revers- 
ing (C.  C.  1892)  50  Fed.  798,  and  de- 
cree modified  (1895)  65  Fed.  573,  13  G. 
C.  A.  47,  28  L.  R.  A.  231. 

Creditors  of  a  national  bank  in  liqui- 
dation, who  received,  as  collateral^  pa- 
per guaranteed  by  Uie  bank,  and  who 
have  obtained  judgments  against  the 
bank  on  its  guaranty,  stand  on  the  basis 
of  general  creditors,  and  should  receive 
only  the  amount  due  them  by  the  books 
of  the  bank  when  it  suspended,  less 
payments  and  amounts  collected  from 
collaterals  with  legal  interest  upon  the 
unpaid  balance.  Irons  v.  Manufactur- 
ers* Nat  Bank  (C.  O.  1886)  27  Fed. 
591. 

4.  ->-  Intorest  en  olalmsw— J>epo8i- 
tors  held  entitled  to  interest  on  their 
demands.  National  Bank  of  Common- 
wealth V.  Mechanics'  Nat  Bank  (1876) 
94  U.  S.  437,  438,  24  L.  Ed.  176. 

If  a  national  bank  goes  into  liquida- 
tion, the  book  accounts  of  depositors 
draw  interest  from  the  date  of  suspen- 
sion; the  act  of  going  into  Hquidation 
dispensing  with  demand.  Richmond  v. 
Irons  (1887)  121  U.  S.  27,  7  Sup.  Ct 
78S,  30  L.  Ed.  864,  reversing  decree 
Irons  V.  Manufacturers*  Nat  Bank  (C 
O.  1886)  27  Fed.  591. 

An  order  directing  payment  of  inter- 
est by  the  receiver  of  a  national  bank 
from  date  of  judicial  demands  is  er- 
roneous, as  funds  coming  into  the  hands 
of  a  receiver  are  turned  over  to  the 
comptroller,  and  could  not  earn  inter- 
est, and  any  payment  of  interest  would 
necessarily  be  taken  from  some  other 
trust  fund;  and  this  particularly  where 
the  involved  circumstances  of  the  case 
made  it  impossible  to  pay  over  the 
amount  without  investigation  and  an 
accounting.  Richardson  v.  Louisville 
Banking  Co.  of  Louisville,  Ey.  (1899) 
94  Fed.  442,  36  C.  C.  A.  307. 

No  interest  is  recoverable  against  the 
fund  in  the  hands  of  the,  receiver  of  an 
insolvent  national  bank  on  recovery  in 
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a  suit  to  Mtablisli  a  daim  against  the 
bank,  made  necessary  solely  by  the  dis- 
allowance of  the  claim  by  the  receiver. 
The  receiver  is  required  to  exercise  his 
jadgment  as  to  the  allowance  of  claims, 
and  other  creditors  are  not  chargeable 
with  interest  becanse  of  an  error  on 
his  part  Merchants'  Nat  Bank  v. 
School  Dist  No.  8,  of  Meagher  County, 
Mont  (1899)  94  Fed.  705,  36  G.  C.  A. 
432. 

Where  a  sufficient  fund  has  been  real- 
ized from  the  assets  of  a  national  bank, 
which  has  been  declared  in  default,  to 
pay  all  claims  against  it,  and  leave  a 
surplus,  interest  on  the  claims  will  be 
allowed  during  the  period  of  adminis- 
tration, before  appropriating  the  sur- 
plus to  the  stockholders.  Chemical 
Nat  Bank  v.  Bailey  (O.  C.  1875)  Fed. 
Gas.  No.  2,635. 

Interest  is  recoverable  on  the  balance 
due  a  depositor  in  a  national  bank  which 
has  been  dedared  in  default  by  the 
comptroller  of  the  currency,  though  he 
made  no  formal  demand  of  payment 
Id. 

Assumpsit  by  the  holder  of  a  daim 
against  a  national  bank,  which  had  been 
dedared  in  default,  to  recover  interest 
during  the  period  of  administration,  will 
not  lie  against  the  receiver  or  against 
the  comptroller  of  the  currency,  but 
will  lie  against  the  bank.    Id. 

While  the  plaintiff  is  entitled  to  a  div- 
idend onky  on  the  basis  of  the  debt  and 
interest  as  of  the  date  when  the  bank 
suspended,  in  this  suit  against  the  bank 
interest  should  be  computed  to  the  date 
of  judgment  against  defendant.  Riddle 
V.  First  Nat  Bank  (C.  C.  1886)  27 
Fed.  503,  507. 

5.  — —  Disallowanoe   ef   olainirf— The 

decision  of  a  receiver  disallowing  a 
daim  is  subject  to  review  in  a  state 
court  Bank  of  Bethel  v.  Pahquioquo 
Bank  (1871)  14  Wall.  383,  401,  20  L. 
Ed.  840. 

The  disallowance  of  daim  by  the  re- 
ceiver is  not  conclusive  in  respect  to 
the  validity  of  the  daim,  and  is  no  bar 
to  an  action  at  law  by  the  creditors. 
National  Pahquioque  Bank  v.  First  Nat 
Bank  (1870)  36  Conn.  325,  4  Am.  Rep. 
80. 

6.  — —  Claims  of  lessor^— A  daim 
for  rent  which  was  due  nine  days  be- 
fore the  suspension  of  the  bank  is  an 
existing  demand  which  is  entitled  to 
be  proven  up  for  partidpation  in  the 
distribution  of  the  assets.  Chemical 
Nat.  Bank  v.  Hartford  Deposit  Co. 
(1896)  16  Sup.  Ct  439,  161  U.  S.  1,  40 
L.  Ed.  595. 

Where  a  national  bank  takes  a  lease 
for  a  long  term,  its  insolvency  and  dis- 
solution soon  afterwards,  and  the  ap- 
pointment of  a  receiver,  who  refuses  to 
take  possession  of  the  leased  premises, 
do  not  entitle  the  lessor  to  damages  out 
of  the  assets,  the  rent  having  been  paid 
for  the  time  the  bank  was  in  possession. 


Fidelity  Safe-Deposit  &  Trust  Co.  y. 
Armstrong  (C.  C.  1888)  35  Fed.  567. 

A  national  bank  leasing  premises  for 
a  number  of  years,  but  becoming  in- 
solvent before  the  expiration  of  the 
term,  is  liable  as  any  other  person  or 
corporation  for  the  rent  for  the  balance 
of  the  term.  And  may  be  sued  for 
damages,  where  it  was  in  arrears  for 
rent  when  a  receiver  was  appointed,  for 
failure  to  carry  out  the  provisions  of 
the  lease.  Chemical  Nat.  Bank  v.  Hart- 
ford Deposit  Co.  (1895)  41  N.  E.  225, 
156  111.  522,  affirming  (1895)  58  lU. 
App.  256. 

7.  —  Right  to  preferencOd— When  a 
national  baiUi  has  been  placed  in  the 
hands  of  a  receiver  as  insolvent,  the 
federal  law  becomes  from  that  moment 
the  law  of  the  distribution  of  its  assets 
to  the  exclusion  of  the  law  of  any 
state;  and  a  second  bank,  which  holds 
a  deposit  of  funds  of  the  insolvent  bank, 
against  which  the  latter  has  drawn 
drafts  which  have  not  been  paid,  can- 
not pay  the  same  after  notice,  and  set 
up  the  payment  as  a  defense  to  an  ac- 
tion by  the  receiver  to  recover  the  de- 
posit, although  by  the  law  of  the  state 
in  which  the  second  bank  is  located  a 
draft  or  check  is  held  to  be  an  hssign- 
ment  pro  tanto  of  the  fund  on  which  it 
is  drawn;  since  by  the  federal  law  it 
id  not  such  an  assignment  as  entitles 
the  holder  to  a  preference  over  the 
other  creditors  when  the  drawer  has 
become  insolvent  before  payment  First 
Nat  Bank  y.  Selden  (1903)  120  Fed. 
212,  56  C.  C.  A.  532,  62  Lu  R.  A.  55a 

The  manifest  intention  of  the  nation- 
al banking  act  is  a  distribution  of  its 
assets,  in  case  a  bank  becomes  insol- 
vent, equally  among  all  the  unsecured 
creditors;  and  the  diligence  of  a  cred- 
itor who  files  a  creditors*  bill  can  give 
him  no  greater  rights  than  are  given 
any  other  creditor  to  share  in  the  dis- 
tribution of  the  assets,  and  a  prayer  in 
the  bill  that  such  creditor  be  given 
priority  over  other  creditors  will  not 
be  granted.  Irons  v.  Manufacturers' 
Nat  Bank  (C.  C.  1883)  17  Fed.  308. 

Where  a  deposit  with  a  correspond- 
ent has,  long  prior  to  the  commission 
of  an  act  of  insolvency  by  a  national 
blank,  been  pledged  to  secure  loans 
made  to  the  insolvent  by  its  corre- 
spondent, neither  the  subsequent  in- 
solvency of  the  bank,  nor  the  appoint- 
ment of  a  receiver,  destroys  the  lien 
of  the  correspondent  on  the  deposit 
Bell  V.  Hanover  Nat  Bank  (C.  C.  1893) 
57  Fed.  821. 

The  question  whether  an  insolvent 
national  bank  should  pay  a  savings 
bank  in  full  or  pro  rata  is  one  to  be 
determined  by  the  United  States  courts. 
Auburn  Sav.  Bank  v.  Hayes  (C.  C. 
1894)  61  Fed.  911. 

The  recovery  of  a  judgment  by  a 
creditor  against  a  national  bank  after 
the  appointment  of  a  receiver  gives  no 
Uen    or    preference    to    such    creditor. 

(12061) 


§  9823 


NATIONAL  BANKS 


(Tit  62 


Green   ▼.    WalkiU   Nat    Bank    (N.    Y. 
1875)  7  Han,  63. 

8.  —  Trast  fuids^— In  order  that  a 
tmst  fund  may  conatitute  a  preferential 
dflim  airainst  the  funds  of  a  national 
bank  in  the  hands  of  a  receiver,  it 
must  appear  that  these  funds  were 
actually  augmented  by  the  receipt  of 
the  trust  fund.  And  if  the  trust  fund 
was  created  merely  by  a  check  on  the 
same  bank  drawn  by  a  general  de- 
positor in  favor  of  the  trustee,  the 
amount  of  which  was  then  shifted  to 
the  latter's  credit,  there  is  no  right  to 
a  preference.  Beard  v.  Independent 
Dist.  of  Pella  City  (1898)  88  Fed.  376, 
31  O.  0.  A.  662. 

The  assets  of  a  national  bank  in  the 
hands  of  a  receiver  constitute  a  trust 
fund,  in  behalf  of  all  creditors  having 
claims  thereon  valid  and  in  full  life 
when  the  receiver  was  appointed,  which 
the  statute  of  limitations  does  not 
touch  or  affect  Riddle  v.  First  Nat 
Bank  (G.  G.  1886)  27  Fed.  603. 

The  comptroller  having  notified  a  na- 
tional bank  that  its  capital  was  impair- 
ed, it  was  agreed  that  it  might  con- 
tinue business  on  the  directors  putting 
in  1100,000  in  cash,  and  retiring  that 
amount  of  objectionable  securities. 
That  sum  was  contributed;  the  account 
being  opened  with  trustees  appointed 
by  the  directors  to  manage  the  fund, 
with  full  power,  as  far  as  the  bank 
was  concerned,  and  to  account  ther^or 
to  the  contributors  in  such  manner  as 
to  protect  the  equities  of  each  individ- 
ual and  the  bank.  It  was  understood 
between  the  trustees  and  the  examiner 
that  (iie  securities  to  be  retired  were 
to  be  designated  by  the  comptroller  or 
examiner,  but  there  was  no  such  under- 
standing with  the  comptroller.  The 
fuU  amount  of  objectionable  securities 
had  not  been  selected  and  given  to  the 
trustees  when  the  bank  was  closed,  the 
receiver  taking  and  proceeding  to  col- 
lect the  whole  assets.  Held,  that  the 
receiver  was  not  required  to  account 
for  the  balance  of  the  $100,000  as  a 
special  trust  fund,  but  merely  as  a 
debt  Booth  v.  WeUes  (G.  G.  1800)  42 
Fed.  11. 

The  treasurer  of  a  city,  in  accordance 
with  an  arrangement  with  a  bank  in 
which  he  kept  an  account  as  treasurer, 
deposited  at  night  funds  which  had 
come  into  his  office  after  banking  hours, 
and  which  belonged  in  part  to  the  city 
and  in  part  to  the  state,  for  safe-keep- 
ing until  the  next  morning,  when,  as 
was  his  custom,  he  separated  out  the 
portion  of  the  funds  belonging  to  the 
city,  and  had  the  same  placed  to  his 
credit  on  his  bank  book.  On  the  morn- 
ing in  question  this  was  done  before 
the  hour  for  opening  the  bank.  The 
bank  was  insolvent,  and  known  to  be 
so  by  its  officers,  and  was  at  the  time 
virtually  in  possession  of  the  bank  ex- 
aminer, who  took  formal  possession  be- 
fore the  time  for  opening  arrived,  and 
the  bank  was  not  thereafter  opened  for 
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business.  Tbe  treaaorer  at  once  de- 
manded the  return  of  the  funds,  which 
were  still  in  the  bank,  but  they  were 
retained  by  the  examiner,  and  subse- 
quently turned  over  to  the  receiver, 
who  credited  them  to  the  treasurer  on 
the  bank  books.  Held,  that  such  funds 
did  not  become  the  property  of  the 
bank,  and  were  recoverable  by  the  city 
from  the  receiver.  Gity  of  Philadel- 
phia V.  Eckels  (G.  G.  1896)  98  Fed. 
486. 

The  G.  By.  Go.,  in  order  to  secure 
one  H.  as  surety  for  it  on  a  bond,  made 
a  special  deposit  of  $18,000  in  the  name 
of  H.,  trustee,  in  a  bank  of  which  H. 
was  president,  receiving  from  the  bank 
a  certificate  stating  the  purpose  of  the 
deposit  The  money  so  deposited  was 
never  separated  from  the  other  mon- 
eys of  the  bank,  but  it  was  credited  on 
the  books  to  H.,  trustee.  H.  drew  out 
^,000  in  checks  signed  as  trustee,  and 
appropriated  it  The  trust  account 
showed  a  balance  of  $9,000  when  the 
bank  faUed.  Held,  that  the  a  Ry.  Go. 
was  entitled  to  a  preference  of  $9,000 
only.  Gleveland,  G.,  G.  &  St  L.  Ry. 
Co.  V.  Hawkins  (a  G.  1897)  79  Fed.  29. 

One  recovering  money  which  came 
into  the  hands  of  the  receiver  of  an 
insolvent  national  bank  as  a  trust  fund, 
of  which  she  was  owner,  is  not  entitled 
to  interest  thereon.  Hallett  v.  Fish 
(G.  G.  1903)  123  Fed.  201. 

In  all  cases  where  an  insolvent  na- 
tional bank  held  funds  as  trustee,  to 
entitle  a  claim  therefor  to  a  preference 
over  those  of  general  creditors,  it  must 
be  shown  that  such  funds  have  not  been 
dissipated,  but  that  they  remain  in  the 
estate  and  can  be  identified,  not  by 
earmarks,  but  by  being  traced  into  the 
estate  and  there  now  found,  to  its  aug- 
mentation. Lucas  Gounty  v.  JamiscHi 
(a  G.  1908)  170  Fed.  33a 

In  an  action  against  a  receiver  of  a 
national  bank  to  recover  as  a  trust 
fund  the  amount  of  a  draft  collected  by 
the  bank,  the  burden  of  proof  is  on 
the  owners  of  the  draft  to  trace  its 
proceeds  into  the  common  assets. 
American  Can  Go.  v.  WiHiams  (C.  C. 
1908)  176  Fed.  816,  judgment  affirmed 
(1910)  178  Fed.  420,  101  G.  G.  A.  634. 

Money  placed  in  the  hands  of  the 
cashier  of  an  insolvent  national  bank  to 
indemnify  him  as  surety  on  an  attach- 
ment bond  is  a  trust  fund,  although 
mingled  wit^  the  bank's  funds,  so  that 
it  went  into  the  receiver's  hands  with 
the  general  assets.  Flint  Road-Cart 
Go.  V.  Stephens  (1888)  32  Mo.  App. 
341. 

Trust  funds  coming  into  the  hands  of 
a  receiver  of  a  national  bank  which  are 
not  identifiable  as  belonging  specifical- 
ly to  a  particular  person  are  held  by 
him  as  assets  of  the  bank,  and  must  be 
ratably  apportioned  among  all  the 
bank's  creditors.  Emigh  v.  B3arling 
(Wis.  1908)  115  N.  W.  12a 

A  national  bank  operated  a  creamery 
corporation,  agreeing  to  pay  patrons 
the  proceeds   of  butter  manufactured 
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from  milk  delivered  after  dedttcting  3^ 
cents  a  pound  for  its  services.  During 
the  two  months  prior  to  the  bank's  in- 
solvency the  proceeds  of  the  butter  sold 
was  received  by  the  bank's  receiver  ei- 
ther actually  or  through  the  bank's 
correspondents,  to  whom  drafts  there- 
for had  been  sent  for  collection,  and 
at  no  time  had  the  bank's  money  on 
hand  or  credit  with  its  collecting  agents 
been  reduced  below  the  amounts  so  re- 
ceived. Held,  that  the  money  so  receiv- 
ed, after  deducting  the  bank's  commis- 
sion, belonged  to  the  creamery  patrons, 
and,  being  traced  specifically  into  the 
hands  of  the  bank's  receiver,  they  were 
entitled  to  recover  the  same  from  him. 
Id. 

9.  ^—  Deposits^— The  claims  of  de- 
positors in  a  national  bank  at  the  time 
of  its  suspension,  for  the  amount  of 
their  deposits,  are,  when  proved  to  the 
satisfaction  of  the  comptroller  of  the 
currency,  placed  upon  the  same  foot- 
ing as  if  they  were  reduced  to  judg- 
ments. National  Bank  of  Common- 
wealth V.  Mechanics'  Nat  Bank  (1876) 
94  U.  S.  437,  24  L.  Ed.  176. 

A  depositor  in  a  national  bank,  when 
it  suspends  payment,  and  a  receiver  ik 
appointed,  is  entiUed,  from  the  date  of 
his  demand,  to  interest  upon  his  de- 
posit   Id. 

The  interest  being  a  liquidated  sum 
at  the  time  of  the  payment  of  the  de- 
posit, an  action  lies  to  recover  it,  and 
interest  thereon.    Id. 

Complainant  held  entitled  to  be  re- 
lieved from  its  election,  and  be  allow- 
ed to  reclaim  amount  of  deposit 
Standard  Oil  Co.  of  Ejr.  v.  Hawkins 
(1896)  74  Fed.  895,  20  O.  C.  A.  468, 
33  li.  R.  A.  739. 

The  rights  of  a  depositor  in  a  na- 
tional bank,  as  such,  in  case  of  the 
bank's  insolvency,  are  not  affected  by 
the  fact  that  he  is  also  a  stockholder, 
his  duties  and  liabilities  as  stockholder 
being  measured  by  the  provisions  of 
t|^e  statute;  and  he  has  the  same  right 
to  reclaim  a  deposit  fraudulently  re- 
ceived from  him  when  the  bank  was 
known  by  its  officers  to  be  in  a  failing 
condition  as  any  other  depositor,  where 
he  had  no  knowledge  of  the  bank's  con- 
dition, and  did  not  participate  in  the 
frauds  of  its  officers.  Richardson  v. 
Olivier  (1900)  106  Fed.  277,  44  C.  C. 
A.  468,  53  li.  R.  A.  113. 

A  check  deposited  in  a  bank  on  the 
day  it  closed  its  doors,  and  when  it 
was  known  by  its  officers  to  be  in- 
solvent, remains  the  property  of  the 
depositor,  who  may  recover  the  pro- 
ceeds from  the  receiver,  where  they  are 
shown  to  have  come  into  his  posses- 
sion.   Id. 

A  national  bank,  on  the  morning  on 
which  it  was  closed  by  the  conSptroller, 
presented  to  the  clearing-house  associ- 
ation a  large  amount  in  checks  and 
drafts  upon  other  banks,  a  number  of 
which  had  been  deposited  by  a  city 
and  by  another  bank.  The  manager  of 
the  association  received  the  proceeds  of 


all  such  checks  and  drafts,  and  paid 
therefrom  debts  of  the  bank,  leaving 
a  balance  to  the  credit  of  the  bank. 
Held,  that  the  payments  must  be  pre- 
sumed to  have  been  made  with  the 
money  of  the  bank,  and  that  the  re- 
mainder included  that  belonging  to  the 
city  and  the  other  depositing  bank,  and 
constituted  a  trust  fund  in  the  hands 
of  the  receiver,  representing  tiie  checks 
and  drafts  the  title  to  which  remain- 
ed in  the  depositors.  City  of  Philadel- 
phia V.  Aldrich  (C.  C.  1899)  98  Fed. 
487. 

That  a  deposit  of  public  funds  in  a 
national  bank  was  wrongful,  and  known 
to  be  so  by  the  bank,  does  not  entitle  a 
claim  therefor  to  priority  of  payment 
over  those  of  general  creditors  on  its 
insolvency.  Lucas  County- v.  Jamison 
(C.  C.  1908)  170  Fed.  338. 

Evidence  held  insufficient  to  show 
that  the  officers  of  a  national  bank  had 
knowledge  that  the  bank  was  irretriev- 
ably insolvent  at  the  time  tiie  bank  ac- 
cepted a  deposit  of  certain  checks  and 
vouchers  from  complainant  Goshom 
V.  Murray  (D.  O.  1912)  197  Fed.  407. 

The  claim  of  a  person  who  has  left 
with  the  bank  United  States  bonds  on 
spcfcial  deposit,  and  for  safe-keeping, 
is  a  debt  against  the  bank,  within  the 
meaning  of  the  act  Turner  v.  First 
Nat  Bank  (1869)  26  Iowa,  562. 

The  officers  of  a  national  bank,  know- 
ing the  bank  to  be  hopelessly  insolvent, 
accepted  a  deposit,  and  the  next  day 
closed  its  doors.  Held,  that  the  amount 
of  the  deposit  was  recoverable  against 
the  receiver.  Craigie  v.  Smith  ^.  Y. 
1884)  14  Abb.  N.  C.  409,  affirmed  in 
a885)  99  N.  Y.  131,  1  N.  B.  537,  52 
Am.  Rep.  9. 

Where  a  national  bank  is  hopelessly 
insolvent,  to  the  knowledge  of  its  offi- 
cers, who  have  been  notified  by  the 
comptroller  of  the  currency  to  make 
good  a  certain  deficiency,  and  they 
make  no  efforts  to  comply  with  such 
directions,  the  receipt  of  a  draft  offer- 
ed by  a  depositor  by  the  bank  is  a  fraud 
on  the  depositor,  and  he  is  entitled  to 
recover  the  proceeds  of  the  draft  so 
long  as  he  can  trace  them,  wherever 
they  may  be  found.  Importers'  &  Trad- 
ers' Bank  v.  Peters  (1889)  51  Hun, 
640,  4  N.  Y.  Supp.  599,  affirming  judg- 
ment (1888)  1  N.  Y.  Supp.  89,  and 
judgment  affirmed  (1890)  123  N.  Y. 
272,  25  N.  B.  319. 

One  who  deposits  checks  and  drafts 
in  a  bank  when  it  is  in  a  failing  condi- 
tion cannot  secure  a  preference  for  the 
amount  thereof  over  other  creditors  on 
the  money  in  the  bank  at  the  time  of 
its  faUure,  without  tracing  the  pro- 
ceeds of  such  che<^s  and  drafts  and 
showing  that  such  proceeds  are  includ- 
ed in  such  cash.  Cherry  v.  Territory 
(1907)  89  P.  190,  17  OkL  213. 

Where  a  bank  is  insolvent  on  the 
last  two  days  that  it  transacts  busi- 
ness, and  i;eceives  deposits,  and  it  af- 
firmatively appears  from  the  evidence 
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that  there  wu  found  In  the  bank  when 
it  closed  its  doors  $20,000  in  cash,  and 
$12357^  was  deposited  on  the  last 
day  it  transacted  business,  in  an  action 
for  a  preference  by  one  who  deposited 
on  the  day  before  the  last  on  which  it 
received  deposits,  his  recovery  of  a 
preference  will  be  limited  to  the  cash 
on  hand  less  the  deposits  of  the  last 
day;  there  being  no  attempt  to  trace 
the  identical  money  deposited  into  any 
other  assets  of  the  bank.    Id. 

When  moneys  of  the  territory  are  de- 
posited by  the  territorial  secretary  in 
a  bank  that  was  insolvent,  and  it  aft- 
erwards falls,  and  the  territory  is  un- 
able to  trace  the  identical  funds  de- 
posited, it  should  be  confined  to  the 
general  rules  of  law  regarding  pre- 
sumptions of  fact  applied  to  other  de- 
positors; and  when,  under  such  rules, 
it  is  evident  that  the  deposits  of  the 
last  day  on  which  the  bank  transacted 
business  belong  to  other  creditors,  a 
preference  will  be  denied  the  territory 
as  to  such  deposits,  even  though  no 
preference  is  claimed  by  those  entitled 
thereto;  and,  under  such  circum- 
stances, it  is  immaterial  whether  or 
not  the  secretary  had  any  authority  for 
making  such  deposit.    Id. 

When  a  bank  receives  deposits  of 
cash  wliile  insolvent,  and  fails  without 
sufficient  money  on  hand  to  pay  back 
all  of  the  deposits  so  received,  the  law 
will  presume  that  the  money  was  paid 
out  by  the  bank  in  the  order  that  it  was 
received,  and  that  the  money  on  hand 
is  the  money  of  the  last  depositor,  and 
so  on  back  in  the  inverse  order  of  the 
deposits  as  to  time.     Id. 

Where  a  bank  received  a  deposit 
while  in  a  failing  condition,  and  when 
it  closed  its  doors  had  a  sufficient 
amount  of  cash  to  repay  such  deposits, 
such  payment  will  not  be  made  in  pref- 
erence to  others,  where  the  evidence 
shows  that  such  cash  was  deposited  by 
other  creditors.  Cherry  v.  Territory 
(1907)  80  P.  102,  17  Okl.  221,  8  L.  R. 
A.  (N.  S.)  1254. 

Where  the  secretary  of  the  territorial 
board  for  leasing  school  lands  without 
any  authority  deposits  moneys  and 
checks  received  from  the  rents  of  such 
lands  in  a  national  bank,  which  fails, 
before  the  territory  can  be  paid  ahead 
of  other  creditors  of  the  bank,  it  must 
affirmatively  appear  that  the  particular 
moneys  and  checks  so  deposited,  or  the 
proceeds  thereof,  were  turned  over  to 
the  receiver,  or  went  to  swell  the  as- 
sets of  such  bank.     Id. 

10.  ^—  Actions.—- In  a  suit  against  a 
receiver  of  an  insolvent  national  bank 
to  establish  the  claim  of  a  creditor  and 
his  right  to  a  dividend,  the  decree 
should  not  direct  the  payment  of  a 
dividend  by  the  receiver,  since  the  as- 
sets of  such  bank  are,  under  the  stat- 
utes, entirely  within  the  control  and 
disposition  of  the  comptroller  of  the 
currency,   but   should   direct    that  the 
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daim  of  the  creditor,  as  established,  be 
certified  to  the  comptroller,  to  be  paid 
in  due  course  of  administration.  Mer- 
rill V.  First  Nat  Bank  (188(0  75  Fed. 
148,  21  G.  O.  A.  282. 

A  decree  which  commands  the  receiv- 
er of  an  insolvent  national  bank  to  pay 
over  a  large  sum  of  money  within  10 
days,  where,  as  a  matter  of  fact,  and 
in  accordance  with  law,  the  funds  are 
in  the  custody  of  the  comptroller  of  the 
currency,  unduly  limits  the  time  for 
satisfying  the  decree,  and  might  result 
in  the  receiver  being  in  contempt  for 
not  paying  over  moneys  which  are  not 
within  his  controL  Richardson  v. 
liouisville  Banking  Ck>.  of  Louisville, 
Ey.  (1899)  94  Fed.  442,  36  C.  O.  A. 
307. 

Where  it  is  not  shown  that  a  certain 
collection  made  by  a  receiver  of  an 
insolvent  national  bank  was  forwarded 
by  a  correspondent  of  the  bank,  nor 
included  in  the  list  of  items  sent,  it  is 
not  sufficiently  traced;  and  this  though 
the  receiver  testified  that  the  item  was 
collected  for  the  forwarding  bank.    Id. 

Plaintiff  sued  the  receiver  of  a  na- 
tional bank  for  money  loaned  the  bank 
for  wliich  bank  stock  had  been  given 
as  collateral  security.  The  receiver 
defended  on  the  theory  that  the  trans- 
action was  a  purchase  of  the  stock. 
At  the  trial,  plaintiff  and  another  tes- 
tified positively,  that  plaintiff  contractp 
ed  for  the  loan  with  the  bank  cashier 
on  the  terms  claimed  by  plaintiff.  The 
receiver's  evidence  showed  that  after 
his  appointment  he  furnished  plaintiff, 
at  her  request,  with  a  list  of  stock- 
holders, in  which  her  own  name  ap- 
peared, and  that  she  did  not  disclaim 
being  a  stockholder,  and  did  not  begin 
suit  for  two  years  thereafter.  Certain 
entries  on  the  bank's  books  showed 
plaintiff  to  be  a  stockholder,  but  she 
had  not  receipted  for  the  certificates 
she  held  on  the  bank's  books,  and  it 
did  not  appear  that  she  knew  of  the 
entries.  In  the  letters  to  the  comp- 
troller and  to  defendant,  written  after 
the  bank's  insolvency,  plaintiff,  who  was 
inexperienced  in  business  matters,  re- 
ferred to  herself  as  a  stockholder. 
Held,  that  the  evidence  did  not  estop 
plaintiff  from  showing  that  she  was 
not  a  stockholder,  and  that  that  issue 
was  properly  submitted  to  the  jury. 
American  Nat.  Bank  v.  Williams 
(1900)  101  Fed.  943,  42  G.  a  A.  101. 

A  receiver  of  a  national  bank,  who 
is  a  party  to  a  decree  allowing  a  pre- 
ferred claim  in  a  suit  in  which  a  credi- 
tor of  the  insolvent  bank  is  entitled  to 
appeal,  held  without  authority  to  com- 
promise with  the  successful  claimant 
without  the  consent  of  the  aggrieved 
creditor,  and  without  order  of  court. 
Empire  State  Surety  Co.  v.  Carroll 
County  (1912)  194  Fed.  593,  114  C.  a 
A.  435. 

Cne  who  presents  several  claims 
against  an  insolvent  national  bank  is 
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not,  by  taking  dividends  on  the  daixn 
allowed  by  the  comptroller  of  the  cur- 
rency, estopped  to  sue  the  bank  on  the 
disputed  claims,  ordered  by  the  comp- 
troller to  be  thrown  out  of  considera- 
tion, to  be  settled  elsewhere.  Chemi- 
cal Nat  Bank  v.  World's  Columbian 
Exposition  (1897)  48  N.  E.  331,  170 
HL  82,  affirming  judgment  (1896)  67 
m.  App.  169. 

It  is  proper  in  a  suit  on  a  contract 
of  a  national  bank,  after  a  receiver  has 
been  appointed  for  it,  to  render  judg- 
ment against  the  bank  only,  and  enter 
an  order  requiring  the  receiver  to  cer- 
tify the  claim  in  judgment  to  the  comp- 
troller of  the  currency  of  the  United 
States,  to  be  paid  by  him  in  due  course 
of  administration  of  the  assets  of  the 
bank.  Wolf  v.  McNulta  (1899)  52  N. 
B.  896,  178  HI.  85,  reversing  judgment 
McKeon  v.  Wolf  (1898)  77  lU.  App. 
825. 

In  case  of  the  failure  of  a  bank,  the 
receiver  is  a  proper  party  defendant 
in  proceedings  for  the  adjudications  of 
claims  against  the  bank.  Turner  v. 
First  Nat  Bank  (1869)  26  Iowa,  562. 

Money  placed  in  the  hands  of  the 
cashier  of  an  insolvent  national  bank 
to  indemnify  him  as  surety  on  an  at- 
tachment bond  is  a  trust  fund,  although 
mingled  with  the  bank's  funds,  so  that 
it  went  into  the  receiver's  hands  with 
the  general  assets;  and  a  state  court 
has  jurisdiction  to  enter  a  decree  es- 
tablishing it  as  a  preferred  claim 
against  the  bank.  Flint  Road  Cart  Co. 
T.  Stephens  (1888)  32  Mo.  App.  841. 

In  an  action  against  a  national  bank 
for  which  a  receiver  had  been  appoint- 
ed, by  a  creditor,  to  establish  his  claim, 
which  had  been  rejected  by  the  receiver, 
the  latter  is  properly  made  a  party. 
Green  v.  Walkill  Nat  Bank  (N.  T. 
1876)  7  Hun,  63. 

The  appointment  of  a  receiver  under 
the  national  bank  act  does  not  absolute- 
ly dissolve  the  corporation;  and,  in 
an  action  to  establish  the  claim  of  a 
creditor  which  has  been  rejected  either 
by  the  United  States  comptroller  of  the 
currency  or  the  receiver,  the  bank  and 
the  receiver  may  both  be  made  parties 
defendant    Id. 

II.  Claims  of  oovernment^— Neither 
the  receiver  nor  the  comptroller  has 
power  to  submit  to  the  federal  court 
in  a  suit  by  creditors  the  question  of 
priority  of  payment,  or  the  amount,  of 
claims  of  the  government  Case  ▼. 
Terrell  (1870)  11  Wall.  199,  2(12^  20 
L.  Ed.  134. 

The  provisions  of  this  section  with- 
draws national  banks  which  have  failed 
from  the  class  of  insolvent  persons  out 
of  whose  estates  demands  of  the  Unit- 
ed States  are  to  be  paid  in  preference 
to  the  claims  of  other  creditors.  Cook 
County  Nat  Bank  v.  U.  S.  (1883)  2 
Sup.  Ct.  561,  566,  107  U.  S.  445,  27 
L,  Ed.  537. 
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Where  postal  and  money-order  funds 
have  been  deposited  by  a  deputy  post- 
master, without  security,  in  a  bank 
which  subsequently  becomes  insolvent, 
a  bill  by  the  United  States,  claiming  a 
priority  over  other  creditors,  will  be 
dismissed.  Id.  But  see  U.  S.  v.  Cook 
County  Nat  Bank  (C.  C.  1879)  Fed. 
Cas.  No.  14,853. 

In  the  case  of  an  insolvent  bank  the 
treasurer  represents  the  United  States 
as  a  creditor.  Jackson  ▼.  U.  S.  (1885) 
20  Ct  CI.  298. 

A  tax  due  the  government  may  be 
set  up  ordinarily  by  way  of  counter- 
claim; but  where  the  assets  of  an 
insolvent  bank  are  in  the  hands  of  the 
comptroller  of  the  currency,  and  the 
government  must  take  pro  rata  with 
other  creditors,  the  counterclaim  will 
be  dismissed  without  prejudice.    Id. 

The  United  States  have  no  priority 
over  private  creditors  in  the  assets  of 
an  insolvent  national  bank  for  payment 
of  deposits  made  in  such  bank  to  the 
respective  credit  of  the  United  States 
treasurer,  of  a  United  States  disburs- 
ing officer,  and  of  the  registry  of  a 
United  States  district  court,  after  the 
fund  which  may  be  realized  from  the 
bonds  held  by  the  United  States  as  a 
security  for  such  deposits  is  exhaust- 
ed.    (1871)  13  Op.  Atty.  Gen.  528. 

Where  (as  in  the  case  of  the  First 
National  Bank  of  New  Orleans)  a  na- 
tional bank  is  hopelessly  insolvent,  and 
the  United  States  pays  private  credi- 
tors the  amounts  owed  by  the  bank, 
the  government  is  subrogated  to  their 
claims  against  the  bank,  but  is  not  en- 
titied  to  be  preferred.  (1882)  17  Op. 
Atty.  Oen.  360. 

12.  Distribntjon  of  surplus^— Where  a 

number  of  the  shareholders  of  a  na- 
tional bank  in  good  faith  paid  an  as- 
sessment made  to  comply  with  a  re- 
quirement of  the  comptroller  to  make 
good  an  impairment  of  the  bank's  cap- 
ital, although  such  assessment  was  in- 
valid because  made  by  the  directors  in- 
stead of  by  the  stockholders,  on  the  in- 
solvency of  the  bank,  and  the  winding 
up  of  its  affairs  by  a  receiver,  after 
outside  creditors  are  paid,  such  paying 
shareholders  are  entitled  to  be  treated 
as  creditors  as  against  the  nonpaying 
shareholders,  and  repaid  the  amounts 
so  paid,  before  general  distribution  of 
the  remaining  assets  among  all  the 
shareholders.  In  re  Hulitt  (C.  C. 
1899)  96  Fed.  785. 

Liquidation  dividends  of  a  national 
bank  belong  to  the  holder  pf  the  shares, 
wl^ether  those  shares  be  recorded  upon 
the  books  of  the  bank  or  not  and  must 
be  paid  to  the  holder  of  such  shares  on 
demand.  Bath  Sav.  Inst.  v.  Sagadahoc 
Nat.  Bank  (1897)  36  A.  996,  89  Me. 
500. 

Ejiowledge  by  a  purchaser  of  bank 
stock  that  shares  wrongfully  issued  to 
him  were  for  the  purpose  of  deceiving 
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the  comptroller  of  the  treasury  held  not 
to  preclude  a  recoTery  on  an  award  o£ 
liquidators.  Jones  v.  Beaver  Nat  Bank 
(191^  134  N.  Y.  S.  776,  160  App.  Div. 
145. 

Where  a  shareholder  of  an  insolvent 
national  bank  .failed  to  pay  an  assess- 
ment  of  less  than  the  par  value,  made 
by  the  comptroller,  a  purchaser  for 
value  of  the  former's  shares  was  not 
entitled  to  participate  in  the  equitable 
distribution  by  such  ai^ent  of  money 
collected  and  turned  over  to  him  by  the 
comptroller  after  the  assessment  was 
made,  until  the  shareholders  who  paid 
the  assessment  were  first  reimbursed. 
Richardson  v.  Wallace  (1893)  39  S. 
0.  216,  17  S.  E.  725. 

The  assets  of  a  national  bank  being 
considered  insufficient  to  pay  its  debts, 
the  comptroller  ordered  an  assessment 
of  39  per  cent,  on  the  stock.  One  of 
the  stockholders,  who  was  indebted  to 
the  bank,  had  been  sued  thereon,  and 
his  stock  was  attached,  and  sold  at 
sherifiTs  sale  therefor,  and  on  this  stock 
no  assessment  was  paid«  After  the  as- 
sessment the  comptroller  unexpectedly 
collected  a  claim  of  $8,000  due  the 
bank,  which  amount  was  turned  over  to 
the  agent  of  the  stockholders.  Held, 
that  the  purchaser  of  shares  at  the 
sherifTs  sale  was  not  entitled  to  share 
in  such  fund  until  the  assessments  were 
refunded  to  the  shareholders  who  had 
paid  them.    Id. 

13.  State  legitiation.— The  provision 
of  the  New  York  banking  law  that  debts 
due  savings  banks  by  an  insolvent  bank 
shall  be  preferred  is  repugnant  to  this 
section,  and  is  therefore  inapplicable  in 
the  case  of  a  national  bank.  Davis  v. 
Elmira  Sav.  Bank  (1896)  16  Sup.  Ot 
502,  161  U.  S.  275,  40  L.  Ed.  700. 

Laws  N.  Y.  1892,  c.  689,  §  118,  pro- 
vides that  the  trustees  of  any  savings 
bank  may  "deposit  in  any  bank  in  this 
state  organized  under  any  law  of  this 
state  or  of  the  United  States"  a  sum 
not  exceeding  25  per  cent,  of  its  paid- 
up  capital.  Section  130  provides  that 
all  the  property  of  "any  bank"  which 
shall  become  insolvent  shall,  after  pro- 


viding for  pajrment  of  its  circulating 
notes,  if  it  has  any,  be  applied  first  to 
the  payment  in  full  of  money  deposited 
therewith  by  any  savings  bank.  Held, 
that  the  term  "any  bank,"  as  used  in 
section  130,  applies  to  "national  banks" 
and  that  this  statute  does  not  conflict 
with  this  section,  as  the  acceptance  of 
a  deposit  from  a  savings  bank  is  with 
knowledge  of  the  statute,  whereby  an 
equitable  lien  is  created  in  favor  of  the 
savings  bank.  Elmira  Sav.  Bank  v. 
Davis  (1893)  73  Hun,  357,  26  N.  Y. 
Supp.  200,  25  L.  B.  A.  546,  applying 
Scott  V.  Armstrong  (1^2)  146  U.  Si 
499,  13  Sup.  Gt.  148,  36  U  Ed.  1059, 
and  affirmed  (1894)  142  N.  Y.  590,  37 
N.  E.  646,  25  li.  R.  A.  546. 

Laws  N.  Y.  1892,  c.  689,  {  130,  which 
provides  that  a  claim  by  a  savings  bank 
as  a  depositor  in  a  national  bank  shall 
be  a  preferred  claim  in  case  the  nation- 
al bank  becomes  insolvent,  does  not  in- 
terfere with  the  utility  of  national 
banks  as  an  instrumentality  of  govern- 
ment since  no  possessory  right  is  giv- 
en until  after  the  insolvency  of  the  na- 
tional  bank.    Id. 

Cited    without    definite    application, 

Kennedy  v.  Gibson  (1869)  8  Wall  498^ 
503,  19  L.  Ed.  476;  First  National 
Bank  v.  Colby  (1874)  21  WalL  609, 
612,  22  L.  Ed.  687;  Barle  v.  Pennsyl- 
vania (1900)  20  Sup.  Ct.  915,  917,  178 
U.  S.  449,  44  L.  Ed.  1146;  Studebaker 
V.  Perry  (1902)  22  Sup.  Ct  463,  464, 
184  U.  S.  258,  46  L.  Ed.  528;  Win- 
gate  V.  Orchard  (1896)  75  Fed.  241, 
243,  21  C.  C.  A.  315;  Denton  v.  Baker 
(1897)  79  Fed.  189,  193,  24  C.  C.  A. 
476;  King  v.  Pomeroy  (1903)  121  Fed. 
287,  58  C.  C.  A.  209;  Dolley  v.  Abfiene 
Nat  Bank  (1910)  179  Fed.  461.  102 
C.  C.  A.  607,  32  L.  R.  A.  (N.  S.)  1065; 
Price  V.  Abbott  (C.  C.  1883)  17  Fed. 
506,  507;  Roberts  v.  Hill  (C.  C.  1885) 
24  Fed.  571,  575;  Louis  Snyders'  Sons 
Co.  V.  Armstrong  (C.  C.  1888)  37  Fed. 
18,  22;  Tehan  v.  First  Nat  Bank  (C.  C. 
1889)  89  Fed.  577;  Merchants'  & 
Farmers'  Bank  v.  Austin  (C.  C.  1891) 
48  Fed.  25,  32;  GUbert  v.  McNulta  (C. 
C.  1899)  96  Fed.  83,  84;  In  re  Devlin 
(D.  C.  1910)  180  Fed.  170. 


§  9824.  (R.  S.  §  5237.)     Injunction  upon  receivership. 

Whenever  an  association  against  which  proceedings  have  been 
instituted,  on  account  of  any  alleged  refusal  to  redeem  its  circulating 
notes  as  aforesaid,  denies  having  failed  to  do  so,  it  may,  at  any  time 
within  ten  days  after  it  has  been  notified  of  the  appointment  of  an 
agent,  as  provided  in  section  fifty-two  hundred  and  twenty-seven,  apply 
to  the  nearest  circuit,  or  district,  or  territorial  court  of  the  United 
States  to  enjoin  further  proceedings  in  the  premises;  and  such  court, 
after  citing  the  Comptroller  of  the  Currency  to  show  cause  why  fur- 
ther proceedings  should  not  be  enjoined,  and  after  the  decision  of  the 
court  or  finding  of  a  jury  that  such  association  has  not  refused  to  re- 
deem its  circulating  notes,  when  legally  presented,  in  the  lawful  money 
of  the  United  States^  shall  make  an  order  enjoining  the  Comptroller, 
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and  any  receiver  acting  under  his  direction,  from  all  further  proceed- 
ings on  account  of  such  alleged  refusal. 

Act  June  8,  1864,  c.  106,  S  60,  18  Stat.  114. 
See  notes  to  R.  S.  {  5234,  ante,  §  9821. 

Cited    without    deftiiite    applieation,      bert  ▼.  McNulta  (C.  C.  1809)  96  Fed. 
Hendee  ▼.  Connecticut  &  P.  R.  R.  Go.      83,  84. 
(C.  C.  1886)   26  Fed.  677,  678;    GU- 

§  9825.  (R.  S.  §  5238.)     Pees  and  expenses. 

All  fees  for  protesting  the  notes  issued  by  any  national  banking 
association  shall  be  paid  by  the  person  procuring  the  protest  to  be 
made,  and  such  association  shall  be  liable  therefor;  but  no  part  of 
the  bonds  deposited  by  such  association  shall  be  applied  to  the  pay- 
ment of  such  fees.  All  expenses  of  any  preliminary  or  other  exam- 
inations into  the  condition  of  any  association  shall  be  paid  by  such 
association.  All  expenses  of  any  receivership  shall  be  paid  out  of 
the  assets  of  such  association  before  distribution  of  the  proceeds 
thereof. 

Act  June  3,  1864,  c.  106,  {  51,  13  Stat.  115. 
See  notes  to  R.  S.  §  5234,  ante,  {  9821. 

Notes  of  Deoisioiui 


Feet  of  dittrlot  attorney.r-The  ap- 
pointment of  special  counsel  by  the  re- 
ceiver, though  sanctioned  by  the  comp- 
troller, did  not  affect  the  district  at- 
torney's right  to  fees  as  counsel  for 
the  receiver,  in  suits  to  which  the  re- 
ceiver was  a  party,  it  appearing  that 
he  was  ready  and  offered  to  perform 
them,  and  did  perform  them  so  far  as 
the  opposition  of  the  receiver  allowed, 
no  want  of  skill,  diligence,  or  industry 
being  imputed  to  him.  Gibson  ▼.  Pe- 
ters (0.  O.  1888)  85  Fed.  721,  set 
aside  by  circuit  judge  (G.  G.  1888)  36 
Fed.  487,  and  judgment  affirmed 
<1883)  14  Sup.  Gt  134,  150  U.  S.  842, 
87  L.  Ed.  1104. 

A  district  attorney  need  not  wait  un- 
til actually  instructed  by  the  solicitor 
of  the  treasury,  to  enter  on  the  duties 
of  counsel  to  tiie  receiver,  but,  if  the 
solicitor  fails  to  give  directions,  he 
may  nevertheless  enter  on  the  duties, 
and  recover  compensation  from  the  re* 
ceiver.    Id. 

The  compensation  of  the  district  at- 
torney in  suits  under  this  section  is  not 
limited  to  the  fees  prescribed  by  law  in 
suits  to  which  the  United  States  is  a 
party;  but,  the  United  States  not  be- 
ing a  party  to  or  interested  in  such 
suits,  and  the  district  attorney's  com- 
pensation therein  not  being  audited  by 
any  of  the  treasury  officers  to  whose 
supervision  his  accounts  as  district  at- 
torney are  subjected,  he  is  entitled  to 
the  usual  compensation  for  such  servic- 
es, to  be  paid  out  of  the  assets  of  the 
bank.     Id. 

The  expenses  of  poceedings  institut- 
ed by  the  GomptroUer  of  the  Gurrency 
for  the  forfeiture  of  the  charter  of  a 
national  banking  association,  including 
the  fee  of  the  United  States  attorney 
for  his  services  in  such  proceedings, 
should  be  defrayed  out  of  the  funds  or 
assets  of  the  association.  (1800)  19 
Op.  Atty.  Gen.  633. 


What  would  be  a  reasonable  fee  for 
the  services  of  the  district  attorney  de- 
pends upon  the  circumstances  of  the 
particular  case.    Id. 

The  compensation  of  the  United 
States  attorney  appearing  for  such  re- 
ceiver is  not  regulated  by  the  fee  bill 
prescribed  by  statute,  nor  should  it  be 
paid  by  the  government,  but  out  of  the 
funds  of  the  trust  (1892)  20  Op. 
Atty.  Gen.  476. 

Costs  of  mastor^— The  costs  of  a 
master  appointed  to  investigate  the  af- 
fairs of  the  bank  will  be  ordered  to  be 
paid  by  the  receiver.  McElhenny  v. 
First  Nat.  Bank  of  Ashland  (G.  G. 
1879)  Fed.  Gas.  No.  8,779. 

Costs  of  oolleotlno  notes^— A  provi- 
sion of  a  promissory  note  that,  if  not 
paid  at  maturity,  the  makers  and  in- 
dorsers  shall  be  liable  for  all  costs  of 
collecting  or  attempting  to  collect  the 
same,  including  an  attorney's  fee,  can- 
not be  enforced  beyond  the  allowance 
of  statutory  costs  against  the  receiver 
of  an  insolvent  national  bank  who  took 
charge  of  its  assets  for  the  purpose  of 
liquidation  before  the  note  matured. 
Gitizens'  Bank  &  Trust  Go.  v.  Thorn- 
ton (1909)  174  Fed.  752,  98  G.  G.  A. 
478. 

CItod  witiiout  definite  applloatloii, 
MuUett  V.  U.  S.  (1898)  14  Sup.  Gt 
190,  192,  150  U.  S.  566,  87  L.  Ed. 
1184;  McDonald  v.  Thompson  (1902) 
22  Sup.  Gt  297,  298,  184  U.  S.  71,  46 
L.  Ed.  437;  Wyman  v.  Wallace  (1906) 
26  Sup.  Gt  495,  496,  201  U.  S.  230,  50 
L.  Ed.  738;  Ghemical  Nat  Bank  v. 
Armstrong  (1893)  59  Fed.  372,  374,  8 
G.  G.  A.  155,  28  L.  R.  A.  231  (modi- 
fied [1895]  65  Fed.  578,  18  G.  G.  A. 
47,  28  L.  R.  A.  231) ;  Harvey  v.  Lord 
(G.  G.  1882)  10  Fed.  236,  237;  Gilbert 
V.  McNulta  (G.  G.  1899)  96  Fed.  88, 
84;  Ex  parte  Houghton  (D.  G.  1881) 
7  Fed.  657»  659,  660. 
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§  9826.  (Act  June  30,  1876,  c.  156,  §  1.)     Receivers  for  banks  vio- 
lating law,  failing  to  pay  judgments,  or  becoming  insolvent. 

Whenever  any  national  banking  association  shall  be  dissolved,  and 
its  rights,  privileges,  and  franchises  declared  forfeited,  as  prescribed 
in  section  fifty-two  hundred  and  thirty-nine  of  the  Revised  Statutes 
of  the  United  States,  or  whenever  any  creditor  of  any  national  bank- 
ing association  shall  have  obtained  a  judgment  against  it  in  any  court 
of  record,  and  made  application,  accompanied  by  a  certificate  from 
the  clerk  of  the  court  stating  that  such  judgment  has  been  rendered 
and  has  remained  unpaid  for  the  space  of  thirty  days,  or  whenever 
the  Comptroller  shall  become  satisfied  of  the  insolvency  of  a  national 
banking  association,  he  may,  after  due  examination  of  its  affairs,  in 
either  case,  appoint  a  receiver  who  shall  proceed  to  close  up  such 
association,  and  enforce  the  personal  liability  of  the  shareholders,  as 
provided  in  section  fifty-two  hundred  and  thirty-four  of  said  statutes. 
(19  Stat.  63.) 

This  was  the  first  section  of  an  act  entitled  "An  act  authorizing  the  ap- 
pointment of  receivers  of  national  banks,  and  for  other  purposes.*' 

Section  2  of  the  act,  relating  to  the  enforcement  of  shareholders'  liability 
on  voluntary  dissolution,  is  set  forth  ante,  S  9807. 

Section  8  of  the  act  is  set  forth  post,  §  9827. 

Section  4  of  the  act  amended  B.  8.  {  5205,  and  is  incorporated  into  that 
section  as  set  forth  ante,  §  9767. 

Section  6  of  the  act,  requiring  all  counterfeit  notes  to  be  marked  with  the 
word  "counterfeit,"  "altered,"  or  "worthless,"  is  set  forth  ante,  {  6568. 

Section  6  of  the  act,  requiring  all  savings  banks  or  savings  and  trust  com- 
panies  organized  under  any  act  of  Congress  to  make  reports  to  the  Comptroller, 
is  set  forth  ante,  §  9778. 

R.  S.  {§  5234,  5239,  mentioned  in  this  section,  are  set  forth  ante,  {  9821, 
post,  §  9831. 

Notes  of  Deoialoaa 


See  notes  under  §{  9821,  9824,  ante. 

Receivers— Powers,  dntiet,  anil  na- 
ture of  offloSiT-Though  not  a  party  to 
a  suit  against  the  bank  in  a  state 
court,  the  receiver  of  a  national  bank 
may  appear  in  that  court  and  contest 
the  validity  of  the  judgment.  Denton 
V.  Baker  (1899)  93  Fed.  46,  35  C.  O. 
A.  187. 

A  receiver  of  an  insolvent  national 
bank  occupies  a  fiduciary  relation  to 
its  creditors,  and  may  sue  in  equity  to 
enjoin  the  collection  of  taxes  illegally 
assessed  against  the  stock  of  the  bank. 
Brown  v.  French  (C.  O.  1897)  80  Fed. 
160. 

A  receiver  of  a  national  bank  has  no 
status  in  court  which  will  justify  him 
in  making  a  motion  to  dissolve  an  at- 
tachment issued  against  the  bank  be- 
fore his  appointment,  until  he  had  ob- 
tained an  order  making  him  a  party  to 
the  action.  Tracy  v.  First  Nat.  Bank 
(1868)  37  N.  Y.  523. 

Where  an  insolvent  national  bank  of 
one  state  having  funds  on  deposit  in 
another  is  proceeded  against  in  the  lat- 
ter state,  and  such  funds  are  attached, 
the  receiver  of  such  bank,  not  being  a 
party  to  the  action,  cannot  move  to  set 
aside  the  attachment  proceedings.  Al- 
len V.  Scandinavian  Nat.  Bank  (N.  Y. 
1873)  46  How.  Prac.  71. 

A  receiver  of  a  national  bank  of  an- 
other state,  though  not  a  party  to  an 
action  in  a  New  York  court,  has  such 
a  status  that  under  Code  Civ.  Proc. 
N.  Y.  {  682,  he  may  move  to  set  aside 
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attachment  proceedings.  People's  Bank 
V.  Mechanics*  Nat  Bank  (N.  Y.  1882) 
62  How.  Prac.  422. 

A  receiver  of  an  insolvent  national 
bank,  appointed  after  issue  of  an  at- 
tachment against  the  bank,  may,  under 
Code  Civ.  Proc.  N.  Y.  §  682,  move  to 
vacate  the  attachment  without  being 
made  a  party  to  the  action.  National 
Shoe  &  Leather  Bank  v.  Mechanics' 
Nat.  Bank  (1882)  89  N.  Y.  440. 

The  receiver  of  a  bank,  who  acquired 
title  to  attached  property  prior  to  the 
attachment,  cannot  move  to  vacate  the 
same  simply  because,  under  such  at- 
tachment against  the  bank,  his  prop- 
erty was  seized;  Code  Civ.  Proc.  N.  Y. 
{  682,  allowing  only  those  whose  inter- 
ests are  acquired  subsequent  to  the 
attachment  to  so  move.  Key  West 
Building  &  Loan  Ass'n  v.  Bank  of  Key 
West  (1892)  63  Hun,  633,  18  N.  Y. 
Supp.  390;  Allen  v.  Same  (1892)  63 
Hun,  633,  18  N.  Y.  Supp.  391. 

The  receiver  of  a  national  bank  gave 
a  claim  to  an  attorney,  agreeing  to  give 
him  one-half  the  proceeds,  and  directed 
him  not  to  compromise  without  hia 
consent.  This  contract  was  not  au- 
thorized by  any  court,  nor  by  the 
comptroller  of  the  currency.  Held, 
that  the  receiver  had  no  authority  to 
make  the  contract,  and  that  the  attor- 
ney could  recover  no  part  of  a  lot  con- 
veyed to  the  receiver  in  compromise  of 
the  claim.  Barrett  v.  Henrietta  Nat. 
Bank  (1890)  78  Tex.  222,  14  S.  W. 
569. 
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Appointment  of  rece^ver^>-The  comp- 
troller may  appoint  a  receiver  for  an 
insolyent  national  bank,  or  make  a 
ratable  asuesament  upon  the  stockhold- 
ers, without  a  prior  judicial  determina- 
tion of  the  necessity  for  a  receiver  or 
of  the  existence  of  the  liabilities  of  the 
bank.  BushneU  y.  Leland  (1897)  17 
Sup.  Gt  200,  164  U.  S.  6S4,  41  L.  £d. 
598. 

The  assignee  of  bonds  deposited  with 
the  treasurer  of  the  United  States  as 
security  for  the  redemption  of  national 
bank  notes  cannot  question  the  validity 
of  the  appointment  of  a  receiver  for 
the  bank  in  respect  to  other  property 
than  the  bonds.  Van  Antwerp  v.  Hul- 
burd  (0.  C.  1871)  Fed.  Cas.  No.  16,- 
827. 

Where  the  officers  of  a  national  bank 
have  been  making  preferential  pay- 
ments, a  court  of  equity,  on  the  appli- 
cation of  a  depositor,  will  appoint  a  re- 
ceiver. Irons  V.  Manufacturers'  Nat. 
Bank  (G.  G.  1875)  Fed.  Gas.  No.  7,- 
068. 

After  a  creditor  has  brought  suit  and 
a  receiver  has  been  appointed,  the 
comptroller  has  no  authority  to  appoint 
another  receiver.  Harvey  v.  Lord  (G. 
G.  1882)  10  Fed.  236. 

Appointments  of  receivers  of  national 
banks,  made  by  the  comptroller  of  the 
currency  as  provided  by  law,  are  to  be 
presimied  to  be  made  with  the  concur- 
rence or  approval  of  the  secretary  of 
the  treasury,  and  are  made  by  the  head 
of  a  department,  within  the  meaning  of 
section  2,  art  2,  Gonst  U.  S.  Price  v. 
Abbott  (G-  G.  1883)  17  Fed.  506. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  bank  against  the  stock- 
holders to  collect  an  assessment,  they 
cannot  inquire  into  the  legality  of  the 
receiver's  appointment.  Young  v. 
Wempe  (G.  G.  1891)  46  Fed.  354. 

The  power  vested  in  the  comptroller 
of  the  currency  to  appoint  a  receiver  is 
discretionary;  and  his  decision  as  to 
such  insolvency,  for  the  purpose  of  such 
an  appointment,  is  final,  and  not  re- 
viewable by  the  court.  Washington 
Nat  Bank  v.  Eckels  (G.  G.  1893)  57 
Fed.  870. 

The  right  to  put  a  national  bank  in 
voluntary  liquidation,  given  to  stock- 
holders by  section  9806,  ante,  does  not 
affect  the  right  of  the  comptroller  to 
appoint  a  receiver.    Id. 

The  comptroller's  decision  is  conclu- 
sive of  the  facts  authorizing  the  ap- 
pointment of  a  receiver.  Tillinghast  v. 
Bailey  (G.  G.  1897)  86  Fed.  46,  affirm- 
ed (1900)  99  Fed.  801,  40  G.  Gi  A.  93. 

As  to  those  matters  specified  by  the 
federal  bank  acts  as  authorizing  the 
Gomptroller  to  appoint  a  receiver  for  a 
national  bank,  his  jurisdiction  is  exclu- 
sive, but  in  other  contingencies  a  court 
of  equity,  federal  or  state,  with  proper 
parties  before  it,  and  in  a  proper  case, 
has  jurisdiction  of  a  national  bank  and 
the  directors  thereof  to  compel  them  to 
observe  their  obligations  to  their  stock- 


holders, and  has  power  to  appoint  a  re- 
ceiver, and  where  a  national  bank  went 
into  voluntary  liquidation  and  was  not 
insolvent,  owing  only  a  small  debt  to 
the  only  persons  who  had  any  daims 
upon  the  assets  except  the  stockholders, 
a  state  court  could  appoint  a  receiver 
and  require  an  accounting  at  the  suit  of 
a  minority  stockholder.  Grout  v.  First 
Nat  Bank  (Golo.  1910)  111  P.  556. 

If  a  national  bank  has  ceased  to  be  a 
going  concern,  its  creditors  having  been 
paid  in  full  and  nothing  remaining  but 
the  collection  of  its  assets  and  their 
distribution  among  the  stockholders, 
held,  that  the  appointment  of  a  receiv- 
er of  a  claim  by  such  bank  against  a 
director  for  a  neglect  of  duty  is  prop- 
er. Wallach  v.  Billings  (1911)  161  UL 
App.  317. 

Under  the  act  of  congress  for  the  or- 
ganization of  national  banks,  it  is  the 
province  of  the  comptroller  of  the  cur- 
rency to  determine  whether  the  emer- 
gency which  authorizes  the  appointment 
of  a  receiver  for  a  bank  has  arisen  or 
not  And  whenever  he  determines  that 
the  emergency  has  arisen,  and  appoints 
a  receiver  accordingly,  his  determina- 
tion is  conclusive  upon  the  debtors  of 
the  bank,  though  it  may  not  be  so  upon 
the  bank  itself.  Piatt  v.  Grawford  (N. 
Y.  1868)  8  Abb.  Prac.  (N.  S.)  297. 

Effoel  of  appointment.— /The  appoint- 
ment of  a  receiver  for  an  Insolvent  na- 
tional bank  does  not  dissolve  the  cor- 
poration so  as  to  prevent  the  recovery 
of  a  judgment  against  it  on  a  valid 
claim.  Ghemical  Nat  Bank  of  Ghicago 
V.  Hartford  Deposit  Go.  (1896)  16  Sup. 
Gt  439,  441,  161  U.  S.  1,  40  L.  Ed. 
595. 

The  suspension  of  a  national  bank 
and  the  appointment  of  a  receiver  do 
not  defeat  a  right  previously  acquired 
by  service  of  an  attachment  against  the 
bank  as  garnishee,  but  the  assets  pass 
to  the  receiver  burdened  with  a  lien  in 
favor  of  Uie  plaintiff  in  the  attachment, 
which  cannot  be  disregarded  or  displac- 
ed by  the  comptroller  of  the  currency. 
Earle  v.  Gommonwealth  of  Pennsyl- 
vania (1900)  20  Sup.  Gt  915,  44  L. 
Ed.  1146. 

One  appointed  merely  temporary  re- 
ceiver of  a  national  bank  on  account  of 
a  suspension  of  payments,  arising  from 
defalcations  of  certain  officers,  is  not 
necessarily  such  a  representative  of  the 
bank  that  limitations  provided  in  an  in- 
surance policy,  intended  to  indemnify 
the  bank  against  such  defalcations,  will 
commence  to  run  when  the  receiver  dis- 
covers the  frauds.  Jackson  v.  Fidelity 
&  Gasualty  Go.  (1896)  75  Fed.  359,  21 

Vjt  Ot  A»  t><74. 

The  appointment  of  a  receiver  of  a 
national  bank,  and  his  taking  possession 
of  its  books  and  its  assets,  so  far  in- 
capacitates the  bank  from  investigating 
frauds  by  its  officials,  and  bringing  suit 
on  policies  insuring  their  fidelity,  as  to 
excuse  a  delay  by  the  bank  in  bringing 
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suit  on  such  policies,  within  a  period  o^ 
limitation  fixed  therein.    Id. 

The  assets  of  an  insolvent  national 
bank  are  not  brought  under  the  control 
or  protection  of  the  federal  courts  by 
being  taken  into  custody  by  a  receiver 
appointed  by  the  comptroller  of  the 
currency.  Snohomish  County  v.  Puget 
Sound  Nat  Bank  (O.  G.  1897)  SI  Fed. 
518. 

The  appointment  of  a  receiver  for  a 
national  bank  by  the  comptroller,  be- 
cause of  its  failure  to  redeem  its  cur- 
rency, is  not  such  a  dissolution  of  the 
corporation  as  will  prevent  a  creditor 
from  maintaining  an  action  against  it 
after  the  comptroller  has  disallowed  his 
claim,  particularly  as  the  act  of  con- 
gress expressly  provides  for  the  causes 
of  forfeiture  and  the  proceedings  to  en- 
force it,  the  failure  to  redeem  currency 
not  being  one  of  such  causes.  National 
Pahquioque  Bank  v.  First  Nat.  Bank 
(1870)  86  Conn.  325. 

In  an  action  of  deceit  against  the  di- 
rectors of  a  national  bank  to  recover 
damages  sustained  by  persons  who  had 
loaned  money,  and  taken  as  collateral 
security  therefor  the  stock  of  the  bank, 
relying  upon  the  published  statement  of 
the  directors  as  to  its  financial  condi- 
tion, it  is  no  defense  that  the  bank  has 
been  placed  by  the  comptroller  of  the 
currency  in  the  hands  of  a  receiver,  or 
that  the  receiver  has  settled  with  the 
directors,  ond  released  them  from  all  li- 
ability, where  it  does  not  also  appear 
that  plaintiffs  had  elected  to  proceed 
against  the  bank.  Barnes  v.  Pogue 
(Ohio  Super.  Ct  Cin.  18©3)  29  Wkly. 
Law  Bui.  382. 

Prooaadinot  in  state  courtSi^— That  a 

receiver  of  an  insolvent  national  bank 


has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that 
thereafter  an  agent  has  been  appointed, 
gives  that  court  no  authority  to  en- 
join a  stockholder  in  the  bank  from 
prosecuting  actions  in  the  state  courts, 
in  behalf  of  the  bank,  against  its  direc- 
tors, or  against  using  the  bank's  name 
in  writs  of  error  sued  out  from  the 
United  States  supreme  court  to  review 
the  judgments  of  the  state  supreme 
court  in  such  actions.  Ex  parte  Chet- 
wood  (1897)  17  Sup.  Gt  385,  392,  165 
U.  S.  443,  41  L.  Ed.  782. 

An  atta<^unent  of  a  national  bank  and 
its  receiver  as  garnishees  can  be  main- 
tained in  a  state  court,  although  it  can- 
not create  any  lien  upon  specific  assets 
of  the  bank  in  the  receiver's  hands,  or 
disturb  his  custody  of  those  assets,  or 
prevent  him  from  paying  to  the  treas- 
urer of  the  United  States,  subject  to 
the  order  of  the  comptroller  of  the  cur- 
rency, all  moneys  coming  to  his  hands 
or  realized  by  him  as  receiver  from  the 
sale  of  the  property  and  assets  of  the 
bank.  Earle  v.  Gonway  (19(X9  20  Sup. 
Gt  918,  44  L.  Ed.  1149,  affirming  judg- 
ment Gonway  v.  Ghestnut  St  Nat 
Bank  (1899)  42  A.  303,  189  Pa.  610. 

Where  a  judgment  creditor  of  a  na- 
tional bank  has  had  his  execution  re- 
turned nulla  bona,  the  bank  having  gone 
into  liquidation,  and  having  no  ostensi- 
ble property  on  which  levy  may  be 
made,  he  may  enjoin  the  bank  from  dis- 
posing of  its  assets  among  its  stock- 
holders, and  have  a  receiver  appointed, 
though  a  bill  has  been  filed  in  a  federal 
court  by  the  stockholders,  praying  for 
the  appointment  of  a  receiver.  Mer- 
chants' &  Planters'  Nat  Bank  v.  Ma- 
sonic Hall  (1879)  63  Ga.  549. 


§  9827.  (Act  June  30,  1876,  c.  156,  §  3,  as  amended,  Act  Aug.  3, 
1892,  c.  360,  and  Act  March  2,  1897,  c.  354.)  Shareholders' 
meeting ;  continuance  of  receivership  or  appointment  of  agent ; 
winding  up  business;    distribution  of  assets. 

Whenever  any  association  shall  have  been  or  shall  be  placed  in  the 
hands  of  a  receiver,  as  provided  in  section  fifty-two  hundred  and 
thirty-four  and  other  sections  of  the  Revised  Statutes  of  the  United 
States,  and  when,  as  provided  in  section  fifty-two  hundred  and  thirty- 
six  thereof,  the  Comptroller  of  the  Currency  shall  have  paid  to  each 
and  every  creditor  of  such  association,  not  including  shareholders 
who  are  creditors  of  such  association,  whose  claim  or  claims  as 
such  creditor  shall  have  been  proved  or  allowed  as  therein  prescribed, 
the  full  amount  of  such  claims,  and  all  expenses  of  the  receiver- 
ship and  the  redemption  of  the  circulating  notes  of  such  associa- 
tion shall  have  been  provided  for  by  depositing  lawful  money  of 
the  United  States  with  the  Treasurer  of  the  United  States,  the  Comp- 
troller of  the  Currency  shall  call  a  meeting  of  the  shareholders  of  such 
association  by  giving  notice  thereof  for  thirty  days  in  a  newspaper 
published  in  the  town,  city,  or  county  where  the  business  of  such  asso- 
ciation was  carried  on,  or  if  no  newspaper  is  there  published,  in  the 
newspaper  published  nearest  thereto.  At  such  meeting  the  share- 
holders shall  determine  whether  the  receiver  shall  be  continued  and 
shall  wind  up  the  affairs  of  such  association,  or  whether  an  agent 
shall  be  elected  for  that  purpose,  and  in  so  determining  the  said  share- 
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holders  shall  vote  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling  the  holder  to  one  vote,  and  the  majority  of  the  stock 
in  value  and  number  of  shares  shall  be  necessary  to  determine  whether 
the  said  receiver  shall  be  continued,  or  whether  an  agent  shall  be 
elected.  In  case  such  majority  shall  determine  that  the  said  receiver 
shall  be  continued,  the  said  receiver  shall  thereupon  proceed  with  the 
execution  of  his  trust,  and  shall  sell,  dispose  of,  or  otherwise  collect 
the  assets  of  the  said  association,  and  shall  possess  all  the  powers  and 
authority,  and  be  subject  to  all  the  duties  and  liabilities  originally  con- 
ferred or  imposed  upon  him  by  his  appointment  as  such  receiver,  so 
far  as  the  same  remain  applicable.  In  case  the  said  meeting  shall, 
by  the  vote  of  a  majority  of  the  stock  in  value  and  number  of  shares, 
determine  that  an  agent  shall  be  elected,  the  said  meeting  shall  there- 
upon proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or  by 
proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the 
person  who  shall  receive  votes  representing  at  least  a  majority  of 
stock  in  value  and  number  shall  be  declared  the  agent  for  the  pur- 
poses hereinafter  provided;  and  whenever  any  of  the  shareholders 
of  the  association  shall,  after  the  election  of  such  agent,  have  executed 
and  filed  a  bond  to  the  satisfaction  of  the  Comptroller  of  the  Currency, 
conditioned  for  the  payment  and  discharge  in  full  of  each  and  every 
claim  that  may  thereafter  be  proved  and  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  performance  of  all  and  singular 
the  duties  of  such  trust,  the  Comptroller  and  the  receiver  shall  there- 
upon transfer  and  deliver  to  such  agent  all  the  undivided  or  uncol- 
lected or  other  assets  of  such  association  then  remaining  in  the  hands 
or  subject  to  the  order  and  control  of  said  Comptroller  and  said  re- 
ceiver, or  either  of  them ;  and  for  this  purpose  said  Comptroller  and 
said  receiver  are  hereby  severally  empowered  and  directed  to  ex- 
ecute any  deed,  assignment,  transfer,  or  other  instrument  in  writing 
that  may  be  necessary  and  proper;  and  upon  the  execution  and  de- 
livery of  such  instrument  to  the  said  agent  the  said  Comptroller  and 
the  said  receiver  shall  by  virtue  of  this  Act  be  discharged  from  any 
and  all  liabilities  to  such  association  and  to  each  and  all  the  creditors 
and  shareholders  thereof.  Upon  receiving  such  deed,  assignment, 
transfer,  or  other  instrument  the  person  elected  such  agent  shall 
hold,  control,  and  dispose  of  the  assets  and  property  of  such  associa- 
tion which  he  may  receive  under  the  terms  hereof  for  the  benefit  of 
the  shareholders  of  such  association,  and  he  may  in  his  own  name,  or 
in  the  name  of  such  association,  sue  and  be  sued  and  do  all  other 
lawful  acts  and  things  necessary  to  finally  settle  and  distribute  the 
assets  and  property  in  his  hands,  and  may  sell,  compromise,  or  com- 
pound the  debts  due  to  such  association,  with  the  consent  and  ap- 
proval of  the  circuit  or  district  court  of  the  United  States  for  the  dis- 
trict where  the  business  of  such  association  was  carried  on,  and  shall 
at  the  conclusion  of  his  trust  render  to  such  district  or  circuit  court  a 
full  account  of  all  his  proceedings,  receipts,  and  expenditures  as  such 
agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  ac- 
counts and  discharge  said  agent  and  the  sureties  upon  said  bond. 
And  in  case  any  such  agent  so  elected  shall  refuse  to  serve,  or  die, 
resign,  or  be  removed,  any  shareholder  may  call  a  meeting  of  the 
shareholders  of  such  association  in  the  town,  city,  or  village  where 
the  business  of  the  said  association  was  carried  on,  by  giving  notice 
thereof  for  thirty  days  in  a  newspaper  published  in  said  town,  city, 
or  village,  or  if  no  newspaper  is  there  published,  in  the  newspaper 
published  nearest  thereto,  at  which  meeting  the  shareholders  shall 
elect  an  agent,  voting  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling,  the  holder  to  one  vote,  and  when  such  agent  shall 
have  received  votes  representing  at  least  a  majority  of  the  stock  in 
value  and  number  of  shares,  and  shall  have  executed  a  bond  to  the 
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shareholders  conditioned  for  the  faithful  performance  of  his  duties, 
in  the  penalty  fixed  by  the  shareholders  at  said  meeting,  with  two 
sureties,  to  be  approved  by  a  judge  of  a  court  of  record,  and  file 
said  bond  in  the  office  of  the  clerk  of  a  court  of  record  in  the  county 
where  the  business  of  said  association  was  carried  on,  he  shall  have 
all  the  rights,  powers,  and  duties  of  the  agent  first  elected  as  herein- 
before provided.  At  any  meeting  held  as  hereinbefore  provided  ad- 
ministrators or  executors  of  deceased  shareholders  may  act  and  sign 
as  the  decedent  might  have  done  if  living,  and  guardians  of  minors 
and  trustees  of  other  persons  may  so  act  and  sign  for  their  ward  or 
wards  or  cestui  que  trust.  The  proceeds  of  the  assets  or  property  of 
any  such  association  which  may  be  undistributed  at  the  time  of  such 
meeting  or  may  be  subsequently  received  shall  be  distributed  as  fol- 
lows : 

First.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the 
date  of  such  payment. 

Second.  To  repay  any  amount  or  amounts  which  have  been  paid 
in  by  any  shareholder  or  shareholders  of  such  association  upon  and 
by  reason  of  any  and  all  assessments  made  upon  the  stock  of  such 
association  by  the  order  of  the  Comptroller  of  the  Currency  in  ac- 
cordance with  the  provisions  of  the  statutes  of  the  United  States; 
and 

Third,  The  balance  ratably  among  such  stockholders,  in  proportion 
to  the  number  of  shares  held  and  owned  by  each.  Such  distribution 
shall  be  made  from  time  to  time  as  the  proceeds  shall  be  received  and 
as  shall  be  deemed  advisable  by  the  said  Comptroller  or  said  agent. 
(19  Stat.  63.    27  Stat.  345.    29  Stat.  600.) 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Whenever  any  association  shall  have  been  or  shall  be  placed  in  the  hands 
of  a  receiver,  as  provided  in  section  fifty  two  hundred  and  thirty-four  and 
other  sections  of  said  statutes,  and  when,  as  provided  in  section  fifty-two  hun- 
dred and  thirty-six  thereof,  the  Comptroller  shall  have  paid  to  each  and  ev- 
ery creditor  of  such  association,  not  including  shareholders  who  are  creditors 
of  such  association,  whose  claim  or  claims  as  such  creditor  shall  have  been 
proved  or  allowed  as  therein  prescribed,  the  full  amount  of  such  claims  and 
all  expenses  of  the  receivership,  and  the  redemption  of  the  circulating  notes  of 
such  association  shall  have  been  provided  for  by  depositing  lawful  money  of 
the  United  States  with  the  Treasurer  of  the  United  States,  the  Comptroller 
of  the  Currency  shall  call  a  meeting  of  the  shareholders  of  such  association  by 
giving  notice  thereof  for  thirty  days  in  a  newspaper  published  in  the  town, 
city,  or  county  where  the  business  of  such  association  was  carried  on,  or  if  no 
newspaper  is  there  published,  in  the  newspaper  published  nearest  thereto,  at 
which  meeting  the  shareholders  shall  elect  an  agent,  voting  by  ballot,  in  per- 
son or  by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote;  and 
when  such  agent  shall  have  received  votes  representing  at  least  a  majority  of 
the  stock  in  value  and  number  of  shares,  and  when  any  of  the  shareholders  of 
the  association  shall  have  executed  and  filed  a  bond  to  the  satisfaction  of  the 
Comptroller  of  the  Currency,  conditioned  for  the  payment  and  discharge  in  full 
of  any  and  every  claim  that  may  hereafter  be  proved  and  allowed  against  such 
association  by  and  before  a  competent  court,  and  for  the  faithful  performance 
and  discharge  of  all  and  singular  the  duties  of  such  trust,  the  Comptroller 
and  the  receiver  shall  thereupon  transfer  and  deliver  to  such  agent  all  the  un- 
divided or  uncollected  or  other  assets  and  property  of  such  association  then 
remaining  in  the  hands  or  subject  to  the  order  or  control  of  said  Comptroller 
and  said  receiver,  or  either  of  them;  and  for  this  purpose,  said  Comptroller 
and  said  receiver  are  hereby  severally  empowered  to  execute  any  deed,  assign- 
ment, transfer,  or  other  instrument  in  writing  that  may  be  necessary  and 
proper ;  whereupon  the  said  Comptroller  and  the  said  receiver  shall,  by  virtue 
of  this  act,  be  discharged  and  released  from  any  and  all  liabilities  to  such 
associations,  and  to  each  and  all  of  the  creditors  and  shareholders  thereof; 
and  such  agent  is  hereby  authorized  to  sell,  compromise,  or  compound  the  debts 
due  to  such  association  upon  the  order  of  a  competent  court  of  record  or  of 
the  United  States  circuit  court  for  the  district  where  the  business  of  the  as- 
sociation was  carried  on.  Such  agent  shall  hold,  control,  and  dispose  of  the 
assets  and  property  of  any  association  which  he  may  receive  as  hereinbefore 
provided  for  the  benefit  of  the  shareholders  of  such  association  as  they,  or  a 
majority  of  them  in  value  or  number  of  shares  may  direct,  distributing  such 
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assets  and  property  among  such  shareholders  in  proportion  to  the  shares  held 
by  each ;    and  he  may,  in  his  own  name  or  in  the  name  of  such  association, 
sue  and  be  sued,  and  do  all  other  lawful  acts  and  things  necessary  to  finally 
settle  and  distribute  the  assets  and  property  in  his  hands.    In  selecting  an 
agent  as  hereinbefore  provided,  administrators  or  executors  of  deceased  share- 
holders may  act  and  sign  as  the  decedent  might  have  done  if  living,  and  guard- 
ians may  so  act  and  sign  for  their  ward  or  wards.*' 
It  was  amended  by  Act  Aug.  3,  1892,  c.  360,  cited  above,  to  read  as  follows: 
"Whenever  any  association  shall  have  been  or  shall  be  placed  in  the  hands 
of  a  receiver,  as  provided   in  section  fifty-two  hundred  and  thirty-four  and 
o^er  Sections  of  the  Revised  Statutes  of  the  United  States,  and  when,  as  pro- 
vided in  section  fifty-two  hundred  and  thirty-six  thereof,  the  Comptroller  of 
the  Currency  shall  have  paid  to  each  and  every  creditor  of  such  association, 
not  including  shareholders,  who  are  creditors  of  such  association,  whose  claim 
or  claims  as  such  creditor  shall  have  been  proved  or  allowed  as  therein  pre- 
scribed, the  full  amount  of  such  claims,  and  all  expenses  of  the  receivership 
and  the  redemption  of  the  circulating  notes  of  such  association  shall  have  been 
provided  for  by  depositing  lawful  money  of  the  United  States  with  the  Treas- 
urer of  the  United  States,  the  Comptroller  of  the  Currency  shall  call  a  meet- 
ing of  the  shareholders  of  such  association  by  giving  notice  thereof  for  thirty 
days  in  a  newspaper  published  in  the  town,  city,  or  county  where  the  busi- 
ness of  such  association  was  carried  on,  or  if  no  newspaper  is  there  published, 
in  the  newspaper  published  nearest  thereto.    At  such  meeting  the  shareholders 
shall  determine  whether  the  receiver  shall  be  continued  and  shall  wind  up  the 
affairs  of  such  association,  or  whether  an  agent  shall  be  elected  for  that  pur- 
pose, and  in  so  determining  the  said  shareholders  shall  vote  by  a  ballot  in 
person  or  by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote  and 
the  majority  of  the  stoclc  in  value  and  number  of  shares  shall  be  necessary 
to  determine  whether  the  said  receiver  shall  be  continued  or  whether  an  agent 
shall  be  elected.    In  case  such  majority  shall  determine  that  the  said  receiver 
shall  be  continued,  the  said  receiver  shall  thereupon  proceed  with  the  execution 
of  his  trust  and  shall  sell,  dispose  x>f,  or  otherwise  collect  the  assets  of  the 
said  association  and  shall  possess  all  the  powers  and  authority,  and  be  sub- 
ject to  all  the  duties  and  liabilities  originally  conferred  or  imposed  upon  him 
by  his  appointment  as  such  receiver,  so  far  as  the  same  remain  applicable. 
In  case  the  said  meeting  shall  by  the  vote  of  a  majority  of  the  stock  in  value 
and  number  of  shares  determine  that  an  agent  shall  be  elected,  the  said  meet- 
ing shall  thereupon  proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or  by 
proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the  person  who 
shall  receive  votes  representing  at  least  a  majority  of  stock  in  value  and  num- 
ber shall  be  declared  the  agent  for  the  purposes  hereinafter  provided,  and 
whenever  any  of  the  shareholders  of  the  association  shall,  after  the  election  of 
such  agent,  have  executed  and  filed  a  bond  to  the  satisfaction  of  the  Comptrol- 
ler of  the  Currency,  conditioned  for  the  payment  and  discharge  in  full  of  each 
and  every  claim  that  may  thereafter  be  proved  and  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  performance  of  all  and  singular  the  duties 
of  such  trust,  the  Comptroller  and  the  receiver  shall  thereupon  transfer  and 
deliver  to  sudi  agent  all  the  undivided  or  uncollected  or  other  assets  of  such 
association  then  remaining  in  the  hands  or  subject  to  the  order  and  control 
of  said  Comptroller  and  said  receiver,  or  either  of  them;    and  for  this  pur- 
pose said  Comptroller  and  said  receiver  are  hereby  severally  empowered  and 
directed  to  execute  any  deed,  assignment,   transfer,  or  other  instrument  in 
writing  that  may  be  necessary  and  proper,  and  upon  the  execution  and  de- 
livery of  such  Instrument  to  the  said  agent  the  said  Comptroller  and  the  said 
receiver  shall  by  virtue  of  this  act  be  discharged  from  any  and  all  liabilities 
to  such  association,  and  to  each  and  all  the  creditors  and  shareholders  thereof. 
Upon  receiving  such  deed,  assignment,  transfer,  or  other  instrument,  the  per- 
son elected  such  agent  shall  hold,  control,  and  dispose  of  the  assets  and  prop- 
erty of  such  association  which  he  may  receive  under  the  terms  hereof,  for  the 
benefit  of  the  shareholders  of  such  association,  and  he  may  in  his  own  name,  or 
in  the  name  of  such  association,  sue  and  be  sued,  and  do  all  other  lawful  acts 
and  things  necessary  to  finally  settle  and  distribute  the  assets  and  property  in 
his   hands,  and  may  sell,  compromise,   or   compound   the  debts   due  to  such 
association,  with. the  consent  and  approval  of  ^e  circuit  or  district  court  of 
the  United  States  for  the  district  where  the  business  of  such  association  was 
carried  on,  and  shall  at  the  conclusion  of  his  trust  render  to  such  district  or 
circuit  court  a  full  account  of  all  his  proceedings,  receipts,  and  expenditures 
as  such  agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  ac- 
counts and  discharge  said  agent  and  the  sureties  upon  said  bond.    At  such 
meeting,  held  as  hereinbefore  provided,  administrators  or  executors  of  deceased 
shareholders  may  act  and  sign  as  the  decedent  might  have  done  if  living,  and 
guardians  of  minors  and  trustees  of  other  persons  may  so  act  and  sign  for 
their  ward  or  wards  or  cestui  que  trust.    The  proceeds  of  the  assets  or  prop- 
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that  there  was  found  In  the  bank  when 
it  dosed  its  doors  $20,000  in  cash,  and 
$12,857.39  was  deposited  on  the  last 
day  it  transacted  business,  in  an  action 
for  a  preference  by  one  who  deposited 
on  the  day  before  the  last  on  which  it 
received  deposits,  his  recovery  of  a 
preference  will  be  limited  to  the  cash 
on  hand  less  the  deposits  of  the  last 
day;  there  being  no  attempt  to  trace 
the  identical  money  deposited  into  any 
other  assets  of  the  bank.    Id. 

When  moneys  of  the  territory  are  de- 
posited by  the  territorial  secretary  in 
a  bank  that  was  insolvent,  and  it  aft- 
erwards fails,  and  the  territory  is  un- 
able to  trace  the  identical  funds  de- 
posited, it  should  be  confined  to  the 
general  rules  of  law  regarding  pre- 
sumptions of  fact  applied  to  other  de- 
positors; and  when,  under  such  rules, 
it  is  evident  that  the  deposits  of  the 
last  day  on  which  the  bank  transacted 
business  belong  to  other  creditors,  a 
preference  will  be  denied  the  territory 
as  to  such  deposits,  even  though  oo 
preference  is  claimed  by  those  entitled 
thereto;  and,  under  such  circum- 
stances, it  is  immaterial  whether  or 
not  the  secretary  had  any  authority  for 
making  such  deposit    Id. 

When  a  bank  receives  deposits  of 
cash  while  insolvent,  and  fails  without 
sufficient  money  on  hand  to  pay  back 
all  of  the  deposits  so  received,  the  law 
will  presume  that  the  money  was  paid 
out  by  the  bank  in  the  order  that  it  was 
received,  and  that  the  money  on  hand 
is  the  money  of  the  last  depositor,  and 
so  on  back  in  the  inverse  order  of  the 
deposits  as  to  time.     Id. 

Where  a  bank  received  a  deposit 
while  in  a  failing  condition,  and  when 
it  closed  its  doors  had  a  sufficient 
amount  of  cash  to  repay  such  deposits, 
such  payment  will  not  be  made  in  pref- 
erence to  others,  where  the  evidence 
shows  that  such  cash  was  deposited  by 
other  creditors.  Cherry  v.  Territory 
(1907)  89  P.  192,  17  Okl.  221,  8  L.  B. 
A.  (N.  S.)  1254. 

Where  the  secretary  of  the  territorial 
board  for  leasing  school  lands  without 
any  authority  deposits  moneys  and 
checks  received  from  the  rents  of  such 
lands  in  a  national  bank,  which  fails, 
before  the  territory  can  be  paid  ahead 
of  other  creditors  of  the  bank,  it  must 
affirmatively  appear  that  the  particular 
moneys  and  checks  so  deposited,  or  the 
proceeds  thereof,  were  turned  over  to 
the  receiver,  or  went  to  swell  the  as- 
sets of  such  bank.     Id. 

10.  «— ~  Actions.— In  a  suit  against  a 
receiver  of  an  insolvent  national  bank 
to  establish  the  claim  of  a  creditor  and 
his  right  to  a  dividend,  the  decree 
should  not  direct  the  payment  of  a 
dividend  by  the  receiver,  since  the  as- 
sets of  such  bank  are,  under  the  stat- 
utes, entirely  within  the  control  and 
disposition  of  the  comptroller  of  the 
currency,   but    should   direct    that   the 
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daim  of  the  creditor,  as  established,  be 
certified  to  the  comptroller,  to  be  paid 
in  due  course  of  administration.  Mer- 
riU  V.  First  Nat  Bank  (1896)  75  Fed. 
148,  21  G.  O.  A.  282. 

A  decree  which  commands  the  receiv- 
er of  an  insolvent  national  bank  to  pay 
over  a  large  sum  of  money  within  10 
days,  where,  as  a  matter  of  fact,  and 
in  accordance  with  law,  the  funds  are 
in  the  custody  of  the  comptroller  of  the 
currency,  unduly  limits  the  time  for 
satisfying  the  decree,  and  might  result 
in  the  receiver  being  in  contempt  for 
not  paying  over  moneys  which  are  not 
within  his  controL  Richardson  v. 
Louisville  Banking  Co.  of  Louisville, 
Ky.  (1899)  94  Fed.  442,  36  0.  O.  A. 
307. 

Where  it  is  not  shown  that  a  certain 
collection  made  by  a  receiver  of  an 
insolvent  national  bank  was  forwarded 
by  a  correspondent  of  the  bank,  nor 
induded  in  the  list  of  items  sent  it  is 
not  suffidently  traced;  and  this  though 
the  receiver  testified  that  the  item  was 
collected  for  the  forwarding  bank.    Id« 

Plaintiff  sued  the  receiver  of  a  na- 
tional bank  for  money  loaned  the  bank 
for  which  bank  stodc  had  been  given 
as  collateral  security.  The  receiver 
defended  on  the  theory  that  the  trans- 
action was  a  purchase  of  the  stock. 
At  the  trial,  plaintiff  and  another  tes- 
tified positively,  that  plaintiff  contract- 
ed for  the  loan  with  the  bank  cashier 
on  the  terms  claimed  by  plaintiff.  The 
receiver's  evidence  showed  that  after 
his  appointment  he  furnished  plaintiff, 
at  her  request  with  a  list  of  stock- 
holders, in  which  her  own  name  ap- 
peared, and  that  she  did  not  disdaim 
being  a  stockholder,  and  did  not  begin 
suit  for  two  years  thereafter.  Certain 
entries  on  the  bank's  books  showed 
plaintiff  to  be  a  stockholder,  but  she 
had  not  receipted  for  the  certificates 
she  held  on  the  bank's  books,  and  it 
did  not  appear  that  she  knew  of  the 
entries.  In  the  letters  to  the  comp- 
troller and  to  defendant,  written  after 
the  bank's  insolvency,  plaintiff,  who  was 
inexperienced  in  business  matters,  re- 
ferred to  herself  as  a  stockholder. 
Held,  that  the  evidence  did  not  estop 
plaintiff  from  showing  that  she  was 
not  a  stockholder,  and  that  that  issue 
was  properly  submitted  to  the  jury. 
American  Nat  Bank  y.  Williams 
(1900)  101  Fed.  943,  42  C.  a  A.  lOL 

A  receiver  of  a  national  bank,  who 
is  a  party  to  a  decree  allowing  a  pre- 
ferred claim  in  a  suit  in  which  a  credi- 
tor of  the  insolvent  bank  is  entitled  to 
appeal,  held  without  authority  to  com- 
promise with  the  successful  claimant 
without  the  consent  of  the  aggrieved 
creditor,  and  without  order  of  court 
Fmpire  State  Surety  Co.  v.  Carroll 
County  (1912)  194  Fed.  593,  114  C.  a 
A.  435. 

One  who  presents  several  claims 
against  an  insolvent  national  bank  is 
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not,  by  taking  dividends  on  the  daixn 
allowed  by  the  comptroller  of  the  cur- 
rency, estopped  to  sue  the  bank  on  the 
disputed  claims,  ordered  by  the  comp- 
troller to  be  thrown  out  of  considera- 
tion, to  be  settled  elsewhere.  Chemi- 
cal Nat  Bank  v.  World's  Columbian 
Exposition  (1897)  48  N.  E.  331,  170 
HI.  82,  affirming  judgment  (1896)  67 
111.  App.  169. 

It  is  proper  in  a  suit  on  a  contract 
of  a  national  bank,  after  a  receiver  has 
been  appointed  for  it,  to  render  judg- 
ment against  the  bank  only,  and  enter 
an  order  requiring  the  receiver  to  cer- 
tify the  claim  in  judgment  to  the  comp- 
troller of  the  currency  of  the  United 
States,  to  be  paid  by  him  in  due  course 
of  administration  of  the  assets  of  the 
bank.  Wolf  v.  McNulta  (1899)  52  N. 
E.  896,  178  III.  86,  reversing  judgment 
McKeon  v.  Wolf  (1898)  77  111.  App. 
825. 

In  case  of  the  failure  of  a  bank,  the' 
receiver  is  a  proper  party  defendant 
in  proceedings  for  the  adjudications  of 
claims  against  the  bank.  Turner  v. 
First  Nat  Bank   (1869)  26  Iowa.  562. 

Money  placed  in  the  hands  of  the 
cashier  of  an  insolvent  national  bank 
to  indemnify  him  as  surety  on  an  at- 
tachment bond  is  a  trust  fund,  although 
mingled  with  the  bank's  funds,  so  that 
it  went  into  the  receiver's  hands  with 
the  general  assets;  and  a  state  court 
has  jurisdiction  to  enter  a  decree  es- 
tablishing it  as  a  preferred  claim 
against  the  bank.  Flint  Road  Cart  Co. 
T.  Stephens  (1888)  32  Mo.  App.  341. 

In  an  action  against  a  national  bank 
for  which  a  receiver  had  been  appoint- 
ed, by  a  creditor,  to  establish  his  claim, 
which  had  been  rejected  by  the  receiver, 
the  latter  is  properly  made  a  party. 
Green  y.  Walkill  Nat  Bank  (N.  T. 
1876)  7  Hun,  63. 

The  appointment  of  a  receiver  under 
the  national  bank  act  does  not  absolute- 
ly dissolve  the  corporation;  and,  in 
an  action  to  establish  the  claim  of  a 
creditor  which  has  been  rejected  either 
by  the  United  States  comptroller  of  the 
currency  or  the  receiver,  the  bank  and 
the  receiver  may  both  be  made  parties 
defendant     Id. 

II.  Claims  of  govern ment^— Neither 
the  receiver  nor  the  comptroller  has 
power  to  submit  to  the  federal  court 
in  a  suit  by  creditors  the  question  of 
priority  of  payment,  or  the  amount,  of 
claims  of  the  government  Case  v. 
Terrell  (1870)  11  Wall.  199,  202;  20 
li.  Ed.  134. 

The  provisions  of  this  section  with- 
draws national  banks  which  have  failed 
from  the  class  of  insolvent  persons  out 
of  whose  estates  demands  of  the  Unit- 
ed States  are  to  be  paid  in  preference 
to  the  claims  of  other  creditors.  Cook 
County  Nat.  Bank  v.  U.  S.  (1883)  2 
Sup.  Ct  561,  566,  107  U.  S.  445,  27 
L.  Ed.  637. 

9  U.S.C0Mp.'16-756 


Where  postal  and  money-order  funds 
have  been  deposited  by  a  deputy  post- 
master, without  security,  in  a  bank 
which  subsequentiy  becomes  insolvent, 
a  bill  by  the  United  States,  claiming  a 
priority  over  other  creditors,  will  be 
dismissed.  Id.  But  see  U.  S.  v.  Cook 
County  Nat  Bank  (C.  C.  1879)  Fed. 
Cas.  No.  14,853. 

In  the  case  of  an  insolvent  bank  the 
treasurer  represents  the  United  States 
as  a  creditor.  Jackson  v.  U.  S.  (1885) 
20  Ct  CI.  298. 

A  tax  due  the  government  may  be 
set  up  ordinarily  by  way  of  counter- 
claim; but  where  the  assets  of  an 
-insolvent  bank  are  in  the  hands  of  the 
comptroller  of  the  currency,  and  the 
government  must  take  pro  rata  with 
other  creditors,  the  counterclaim  will 
be  dismissed  without  prejudice.    Id. 

The  United  States  have  no  priority 
over  private  creditors  in  the  assets  of 
an  insolvent  national  bank  for  payment 
of  deposits  made  in  such  bank  to  the 
respective  credit  of  the  United  States 
treasurer,  of  a  United  States  disburs- 
ing officer,  and  of  the  registry  of  a 
United  States  district  court,  after  the 
fund  which  may  be  realized  from  the 
bonds  held  by  the  United  States  as  a 
security  for  such  deposits  is  exhaust- 
ed.    (1871)  13  Op.  Atty.  Qen.  528. 

Where  (as  in  the  case  of  the  First 
National  Bank  of  New  Orleans)  a  na- 
tional bank  is  hopelessly  insolvent,  and 
the  United  States  pays  private  credi- 
tors the  amounts  owed  by  the  bank, 
the  government  is  subrogated  to  their 
claims  against  the  bank,  but  is  not  en- 
titied  to  be  preferred.  (1882)  17  Op. 
Atty.  Gen.  360. 

12.  Distribution  of  surplus^— Where  a 

number  of  the  shareholders  of  a  na- 
tional bank  in  good  faith  paid  an  as- 
sessment made  to  comply  with  a  re- 
quirement of  the  comptroller  to  make 
good  an  impairment  of  the  bank's  cap- 
ital, although  such  assessment  was  in- 
valid because  made  by  the  directors  in- 
stead of  by  the  stockholders,  on  the  in- 
solvency of  the  bank,  and  the  winding 
up  of  its  affairs  by  a  receiver,  after 
outside  creditors  are  paid,  such  paying 
shareholders  are  entitled  to  be  treated 
as  creditors  as  against  the  nonpaying 
shareholders,  and  repaid  the  amounts 
so  paid,  before  general  distribution  of 
the  remaining  assets  among  all  the 
shareholders.  In  re  Hulitt  (C.  C. 
1899)  96  Fed.  785. 

Liquidation  dividends  of  a  national 
bank  belong  to  the  holder  pf  the  shares, 
wl^ether  those  shares  be  recorded  upon 
the  books  of  the  bank  or  not  and  must 
be  paid  to  the  holder  of  such  shares  on 
demand.  Bath  Sav.  Inst.  v.  Sagadahoc 
Nat  Bank  (1897)  36  A.  996,  89  Me. 
500. 

Ejiowledge  by  a  purchaser  of  bank 
stock  that  shares  wrongfully  issued  to 
him  were  for  the  purpose  of  deceiving 
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the  comptroller  of  the  treasury  held  not 
to  preclude  a  recoyery  on  an  award  of 
liquidators.  Jones  v.  Beaver  Nat.  Bank 
(1912)  ld4  N.  y.  S.  776,  160  App.  Diy. 
145. 

Where  a  shareholder  of  an  insolvent 
national  bank  .failed  to  pay  an  assess- 
ment of  less  than  the  par  value,  made 
by  the  comptroller,  a  purchaser  for 
value  of  the  former's  shares  was  not 
entitled  to  participate  in  the  equitable 
distribution  by  such  ai^ent  of  money 
collected  and  turned  over  to  him  by  the 
comptroller  after  the  assessment  was 
made,  until  the  shareholders  who  paid 
the  assessment  were  first  reimbursed. 
Richardson  v.  Wallace  (1893)  39  S. 
C.  216,  17  S.  E.  725. 

The  assets  of  a  national  bank  being 
considered  insufficient  to  pay  its  debts, 
the  comptroller  ordered  an  assessment 
of  39  per  cent  on  the  stock.  One  of 
the  stockholders,  who  was  indebted  to 
the  bank,  had  been  sued  thereon,  and 
his  stock  was  attached,  and  sold  at 
sheriffs  sale  therefor,  and  on  this  stock 
no  assessment  was  paid«  After  the  as- 
sessment the  comptroller  unexpectedly 
collected  a  claim  of  $8,000  due  the 
bank,  which  amount  was  turned  over  to 
the  agent  of  the  stockholders.  Held, 
that  the  purchaser  of  shares  at  the 
sheriff's  sale  was  not  entitled  to  share 
in  such  fund  untfl  the  assessments  were 
refunded  to  the  shareholders  who  had 
paid  them.    Id. 

13.  Stato  leoitiatlon.— The  provision 
of  the  New  York  banking  law  that  debts 
due  savings  banks  by  an  insolvent  bank 
shall  be  preferred  is  repugnant  to  this 
section,  and  is  therefore  inapplicable  in 
the  case  of  a  national  bank.  Davis  v. 
Elmira  Sav.  Bank  (1896)  16  Sup.  Ot 
502,  161  U.  S.  275,  40  L.  Ed.  700. 

Laws  N.  Y.  1892,  c.  689,  {  118,  pro- 
vides that  the  trustees  of  any  savings 
bank  may  "deposit  in  any  bank  in  this 
state  organized  under  any  law  of  this 
state  or  of  the  United  States"  a  sum 
not  exceeding  25  per  cent  of  its  paid- 
up  capital.  Section  130  provides  that 
all  the  property  of  "any  bank"  which 
shall  become  insolvent  shall,  after  pro- 


viding for  pajrment  of  its  circulating 
notes,  if  it  has  any,  be  applied  first  to 
the  payment  in  full  of  money  deposited 
therewith  by  any  savings  bank.  Held, 
that  the  term  "any  bank,"  as  used  in 
section  130,  applies  to  "national  banks" 
and  that  this  statute  does  not  conflict 
with  this  section,  as  the  acceptance  of 
a  deposit  from  a  savings  bank  is  with 
knowledge  of  the  statute,  whereby  an 
equitable  lien  is  created  in  favor  of  the 
savings  bank.  Elmira  Sav.  Bank  v. 
Davis  (1893)  73  Hun,  357,  26  N.  Y. 
Supp.  200,  25  L.  B.  A.  546,  applying 
Scott  V.  Armstrong  (1892)  146  U.  Si 
499,  13  Sup.  Gt.  148,  36  L.  Ed.  1059, 
and  affirmed  (1894)  142  N.  Y.  590,  37 
N.  E.  646,  25  L.  R.  A.  546. 

Laws  N.  Y.  1892,  c,  689,  {  130,  which 
provides  that  a  claim  by  a  savings  bank 
as  a  depositor  in  a  national  bank  shall 
be  a  preferred  daim  in  case  the  nation- 
al bank  becomes  insolvent,  does  not  in- 
terfere with  the  utility  of  national 
banks  as  an  instrumentality  of  govern- 
ment, since  no  possessory  right  is  giv- 
en until  after  the  insolvency  of  the  na- 
tional bank.    Id. 

Cited    without    deflnito    application, 

Kennedy  v.  Gibson  (1869)  8  WalL  498^ 
603,  19  L.  Ed.  476;  First  National 
Bank  v.  Colby  (1874)  21  WalL  609, 
612,  22  L.  Ed.  687;  Barle  v.  Pennsyl- 
vania (1900)  20  Sup.  Ct.  915,  917,  178 
U.  S.  449,  44  L.  Ed.  1146;  Studebaker 
V.  Perry  (190^  22  Sup.  Ct  463,  464. 
184  U.  S.  258,  46  Lw  Ed.  528;  Win- 
gate  V.  Orchard  (1896)  75  Fed.  241, 
243,  21  C.  C.  A.  815;  Denton  v.  Baker 
(1897)  79  Fed.  189,  193,  24  C.  C.  A. 
476;  King  v.  Pomeroy  (1908)  121  Fed. 
287,  58  C.  C.  A.  209;  Dolley  v.  Abilene 
Nat.  Bank  (1910)  179  Fed.  461,  102 
O.  C.  A.  607,  32  L.  R.  A.  (N.  S.)  1065; 
Price  V.  Abbott  (C.  C.  1883)  17  Fed. 
506,  507;  Roberts  v.  Hill  (C.  C.  1885) 
24  Fed.  571,  575;  Louis  Snyders'  Sons 
Co.  V.  Armstrong  (C.  a  1888)  37  Fed. 
18,  22;  Tehan  v.  First  Nat  Bank  (C.  C. 
1889)  89  Fed.  577;  Merchants'  & 
Farmers'  Bank  v.  Austin  (C.  C.  1891) 
48  Fed.  25,  32;  GUbert  v.  McNulta  (C. 
C.  1899)  96  Fed.  83,  84;  In  re  Devlin 
(D.  C.  1910)  180  Fed.  170. 


§  9824.  (R.  S.  §  5237.)     Injunction  upon  receivership. 

Whenever  an  association  against  which  proceedings  have  been 
instituted,  on  account  of  any  alleged  refusal  to  redeem  its  circulating 
notes  as  aforesaid,  denies  having  failed  to  do  so,  it  may,  at  any  time 
within  ten  days  after  it  has  been  notified  of  the  appointment  of  an 
agent,  as  provided  in  section  fifty-two  hundred  and' twenty-seven,  apply 
to  the  nearest  circuit,  or  district,  or  territorial  court  of  the  United 
States  to  enjoin  further  proceedings  in  the  premises;  and  such  court, 
after  citing  the  Comptroller  of  the  Currency  to  show  cause  why  fur- 
ther proceedings  should  not  be  enjoined,  and  after  the  decision  of  the 
court  or  finding  of  a  jury  that  such  association  has  not  refused  to  re- 
deem its  circulating  notes,  when  legally  presented,  in  the  lawful  money 
of  the  United  States,  shall  make  an  order  enjoining  the  Comptroller, 
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and  any  receiver  acting  under  his  direction,  from  all  further  proceed- 
ings on  account  of  such  alleged  refusal. 

Act  June  3,  1864,  c.  106,  S  60,  18  Stat.  114. 
See  notes  to  R.  S.  {  6234,  ante,  {  9821. 

Cited    without    definite    appiieation,      bert  v.  McNulta  (C.  G.  1889)  96  Fed. 
Hendee  ▼.  Connecticut  &  P.  R.  B.  Go.      83,  84. 
(G.  G.  1886)   26  Fed.  677,  678;    GU- 

§  9825.  (R.  S.  §  5238.)     Pees  and  expenses. 

All  fees  for  protesting  the  notes  issued  by  any  national  banking 
association  shall  be  paid  by  the  person  procuring  the  protest  to  be 
made,  and  such  association  shall  be  liable  therefor;  but  no  part  of 
the  bonds  deposited  by  such  association  shall  be  applied  to  the  pay- 
ment of  such  fees.  All  expenses  of  any  preliminary  or  other  exam- 
inations into  the  condition  of  any  association  shall  be  paid  by  such 
association.  All  expenses  of  any  receivership  shall  be  paid  out  of 
the  assets  of  such  association  before  distribution  of  the  proceeds 
thereof. 

Act  June  3,  1864,  c.  106,  f  61,  13  Stat.  116. 
See  notes  to  R.  S.  §  6234,  ante,  {  9821. 

Notes  of  Deoisioiui 


Feet  of  district  attorney.r-The  ap- 
pointment of  special  counsel  by  the  re- 
ceiver, though  sanctioned  by  the  comp- 
troller, did  not  affect  the  district  at- 
torney's right  to  fees  as  counsel  for 
the  receiver,  in  suits  to  which  the  re- 
ceiver was  a  party,  it  appearing  that 
he  was  ready  and  offered  to  perform 
them,  and  did  perform  them  so  far  as 
the  opposition  of  the  receiver  allowed, 
no  want  of  skill,  diligence,  or  industry 
being  imputed  to  him.  Gibson  v.  Pe- 
ters (G.  G.  1888)  36  Fed.  721,  set 
aside  by  circuit  judge  (G.  G.  1888)  36 
Fed.  487,  and  judgment  affirmed 
(1893)  14  Sup.  Gt  134,  160  U.  S.  342, 
37  L.  Bd.  1104. 

A  district  attorney  need  not  wait  un- 
til actually  instructed  by  the  solicitor 
of  the  treasury,  to  enter  on  the  duties 
of  counsel  to  the  receiver,  but,  if  the 
solicitor  fails  to  give  directions,  he 
may  nevertheless  enter  on  the  duties, 
and  recover  compensation  from  the  re- 
ceiver.   Id. 

The  compensation  of  the  district  at- 
torney in  suits  under  this  section  is  not 
limited  to  the  fees  prescribed  by  law  in 
suits  to  which  the  United  States  is  a 
party;  but,  the  United  States  not  be- 
ing a  party  to  or  interested  in  such 
suits,  and  the  district  attorney's  com- 
pensation therein  not  being  audited  by 
any  of  the  treasury  officers  to  whose 
supervision  his  accounts  as  district  at- 
torney are  subjected,  he  is  entitled  to 
the  usual  compensation  for  such  servic- 
es, to  be  paid  out  of  the  assets  of  the 
bank.     Id. 

The  expenses  of  pooeedings  institut- 
ed by  the  Gomptroller  of  the  Gurrency 
for  the  forfeiture  of  the  charter  of  a 
national  banking  association,  including 
the  fee  of  the  United  States  attorney 
for  his  services  in  such  proceedings, 
should  be  defrayed  out  of  the  funds  or 
assets  of  the  association.  (1890)  19 
Op.  Atty.  Gen.  633. 


What  would  be  a  reasonable  fee  for 
the  services  of  the  district  attorney  de- 
pends upon  the  circumstances  of  the 
particular  case.    Id. 

The  compensation  of  the  United 
States  attorney  appearing  for  such  re- 
ceiver is  not  regulated  by  the  fee  bill 
prescribed  by  statute,  nor  should  it  be 
paid  by  the  government,  but  out  of  the 
funds  of  the  trust  (1892)  20  Op. 
Atty.  Gen.  476. 

Costs  of  master^-^The  costs  of  a 
master  appointed  to  investigate  the  af- 
fairs of  the  bank  will  be  ordered  to  be 
paid  by  the  receiver.  McElhenny  v. 
First  Nat  Bank  of  Ashland  (G.  G. 
1879)  Fed.  Gas.  No.  8,779. 

Costs  of  ooileotino  notes^— A  provi- 
sion of  a  promissory  note  that,  if  not 
paid  at  maturity,  the  makers  and  in- 
dorsers  shall  be  liable  for  all  costs  of 
collecting  or  attempting  to  collect  the 
same,  including  an  attorney's  fee,  can- 
not be  enforced  beyond  the  allowance 
of  statutory  costs  against  the  receiver 
of  an  insolvent  national  bank  who  took 
charge  of  its  assets  for  the  purpose  of 
liquidation  before  the  note  matured. 
Gitizens*  Bank  &  Trust  Go.  v.  Thorn- 
ton (1909)  174  Fed.  762,  98  G.  G.  A. 
478. 

Citod  wittiont  definite  application, 
MuUett  V.  U.  S.  (1893)  14  Sup.  Gt 
190,  192,  160  U.  S.  666,  37  L.  Ed. 
1184;  McDonald  v.  Thompson  (1902) 
22  Sup.  Gt  297,  298,  184  U.  S.  71,  46 
L.  Ed.  437;  Wyman  v.  Wallace  (1906) 
26  Sup.  Gt.  496,  496,  201  U.  S.  230,  60 
L.  Ed.  738;  Ghemical  Nat  Bank  v. 
Armstrong  (1893)  69  Fed.  372,  374,  8 
G.  G.  A.  166,  28  L.  It  A.  231  (modi- 
fied [1896]  66  Fed.  673,  13  G.  G.  A. 
47,  28  L.  R.  A.  231) ;  Harvey  v.  Lord 
(G.  G.  1882)  10  Fed.  236,  237;  Gilbert 
▼.  McNulta  (G.  G.  1899)  96  Fed.  83» 
84;  Ex  parte  Houghton  (D.  G.  1881) 
7  Fed.  667,  669,  660. 
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§^  9826.  (Act  June  30,  1876,  c.  156,  §  1.)     Receivers  for  banks  vio- 
lating law,  failing  to  pay  judgments,  or  becoming  msolvent. 

Whenever  any  national  banking  association  shall  be  dissolved,  and 
its  rights,  privileges,  and  franchises  declared  forfeited,  as  prescribed 
in  section  fifty-two  hundred  and  thirty-nine  of  the  Revised  Statutes 
of  the  United  States,  or  whenever  any  creditor  of  any  national  bank- 
ing association  shall  have  obtained  a  judgment  against  it  in  any  court 
of  record,  and  made  application,  accompanied  by  a  certificate  from 
the  clerk  of  the  court  stating  that  such  judgment  has  been  rendered 
and  has  remained  unpaid  for  the  space  of  thirty  days,  or  whenever 
the  Comptroller  shall  become  satisfied  of  the  insolvency  of  a  national 
banking  association,  he  may,  after  due  examination  of  its  affairs,  in 
either  case,  appoint  a  receiver  who  shall  proceed  to  dose  up  such 
association,  and  enforce  the  personal  liability  of  the  shareholders,  as 
provided  in  section  fifty-two  hundred  and  thirty-four  of  said  statutes. 
(19  Stat.  63.) 

This  was  the  first  secdozi  of  an  act  entitled  "An  act  authorizing  the  ap- 
pointment of  receivers  of  national  banks,  and  for  other  purposes." 

Section  2  of  the  act,  relating  to  the  enforcement  of  shareholders'  liability 
on  voluntary  dissolution,  is  set  forth  ante,  §  9807. 

Section  8  of  the  act  is  set  forth  post,  S  9827. 

Section  4  of  the  act  amended  R.  S.  S  5205,  and  is  incorporated  into  that 
Mction  as  set  forth  ante,  |  9767. 

Section  5  of  the  act,  requiring  all  counterfeit  notes  to  be  marked  with  the 
word  "counterfeit,*'  "altered,"  or  "worthless,"  is  set  forth  ante.  |  6568. 

Section  6  of  the  act,  requiring  all  savings  banks  or  savings  and  trust  com- 
panies organized  under  any  act  of  Gongrew  to  make  reports  to  the  Comptroller, 
is  set  forth  ante,  S  9778. 

R.  S.  SI  5234,  5239,  mentioned  in  this  section,  are  set  forth  ante,  f  9821, 
post,  §  9831. 

Notes  of  Deeisloas 


See  notes  under  §S  9821,  9824,  ante. 

Receivers— Powers,  duties,  and  na- 
ture of  offl 00.— Though  not  a  party  to 
a  suit  against  the  bank  in  a  state 
court,  the  receiver  of  a  national  bank 
may  appear  in  that  court  and  contest 
the  validity  of  the  judgment.  Denton 
v.  Baker  (1899)  93  Fed.  46,  35  0.  O. 
A.  187. 

A  receiver  of  an  insolvent  national 
bank  occupies  a  fiduciary  relation  to 
its  creditors,  and  may  sue  in  equity  to 
enjoin  the  collection  of  taxes  illegally 
assessed  against  the  stock  of  the  bank. 
Brown  v.  French  (0.  C.  1897)  80  Fed. 
16a 

A  receiver  of  a  national  bank  has  no 
status  in  court  which  will  justify  him 
in  making  a  motion  to  dissolve  an  at- 
tachment issued  against  the  bank  be- 
fore his  appointment,  until  he  had  ob- 
tained an  order  making  him  a  party  to 
the  action.  Tracy  v.  First  Nat.  Bank 
(1868)  37  N.  Y.  523. 

Where  an  insolvent  national  bank  of 
one  state  having  funds  on  deposit  in 
another  is  proceeded  against  in  the  lat- 
ter state,  and  such  funds  are  attached, 
the  receiver  of  such  bank,  not  being  a 
party  to  the  action,  cannot  move  to  set 
aside  the  attachment  proceedings.  Al- 
len V.  Scandinavian  Nat  Bank  (N.  T. 
1873)  46  How.  Prac.  71. 

A  receiver  of  a  national  bank  of  an- 
other state,  though  not  a  party  to  an 
action  in  a  New  York  court,  has  such 
a  status  that  under  Code  Civ.  Proc. 
N.  Y.  S  682,  he  may  move  to  set  aside 
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attachment  proceedings.  People's  Bank 
V.  Mechanics'  Nat.  Bank  (N.  Y.  1882) 
62  How.  Prac.  422. 

A  receiver  of  an  insolvent  national 
bank,  appointed  after  issue  of  an  at- 
tachment against  the  bank,  may,  under 
Code  Civ.  Proc  N.  Y.  |  682,  move  to 
vacate  the  attachment  without  being 
made  a  party  to  the  action.  National 
Shoe  &  Leather  Bank  v.  Mechanics' 
Nat.  Bank  (1882)  89  N.  Y.  440. 

The  receiver  of  a  bank,  who  acquired 
title  to  attached  property  prior  to  the 
attachment,  cannot  move  to  vacate  the 
same  simply  because,  under  such  at- 
tachment against  the  bank,  his  prop- 
erty was  seized;  Code  Civ.  Proc.  N.  Y. 
S  682,  allowing  only  those  whose  inter- 
ests are  acquired  subsequent  to  the 
attachment  to  so  move.  Key  West 
Building  &  Loan  Ass'n  y.  Bank  of  Key 
West  (1892)  63  Hun,  633,  18  N.  Y. 
Supp.  390;  Allen  y.  Same  (1892)  63 
Hun,  633,  18  N.  Y.  Supp.  391. 

The  receiver  of  a  national  bank  gave 
a  claim  to  an  attorney,  agreeing  to  give 
him  one -half  the  proceeds,  and  directed 
him  not  to  compromise  without  his 
consent  This  contract  was  not  au- 
thorized by  any  court,  nor  by  the 
comptroller  of  the  currency.  Held, 
that  the  receiver  had  no  authority  to 
make  the  contract,  and  that  the  attor- 
ney could  recover  no  part  of  a  lot  con- 
veyed to  the  receiver  in  compromise  of 
the  claim.  Barrett  v.  Henrietta  Nat. 
Bank  (1890)  78  Tex.  222,  14  S.  W. 
669. 
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Appointment  of  reoeivor.— The  comp- 
troller may  appoint  a  receiver  for  an 
insolvent  national  bank,  or  make  a 
ratable  asaessment  upon  the  stockhold- 
ers, without  a  prior  judicial  determina- 
tion of  the  necessity  for  a  receiver  or 
of  the  existence  of  the  liabilities  of  the 
bank.  Bushnell  v.  Leland  (18Q7)  17 
Sup.  Gt  200,  164  U.  S.  684,  41  L.  Ed. 
598. 

The  assignee  of  bonds  deposited  with 
the  treasurer  of  the  United  States  as 
security  for  the  redemption  of  national 
bank  notes  cannot  question  the  validity 
of  the  appointment  of  a  receiver  for 
the  bank  in  respect  to  other  property 
than  the  bonds.  Van  Antwerp  v.  Hul- 
burd  (C.  0.  1871)  Fed.  Gas.  No.  16,- 
827. 

Where  the  officers  of  a  national  bank 
have  been  making  preferential  pay- 
ments, a  court  of  equity,  on  the  appli- 
cation of  a  depositor,  will  appoint  a  re- 
ceiver. Irons  V.  Manufacturers'  Nat. 
Bank  (G.  G.  1875)  Fed.  Gas.  No.  7,- 
068. 

After  a  creditor  has  brought  suit  and 
a  receiver  has  been  appointed,  the 
comptroller  has  no  authority  to  appoint 
another  receiver.  Harvey  v.  Lord  (G. 
G.  1882)  10  Fed.  236. 

Appointments  of  receivers  of  national 
banks,  made  by  the  comptroller  of  the 
currency  as  provided  by  law,  are  to  be 
presumed  to  be  made  with  the  concur- 
rence or  approval  of  the  secretary  of 
the  treasury,  and  are  made  by  the  head 
of  a  department,  witiiin  the  meaning  of 
section  2,  art  2,  Gonst.  U.  S.  Price  v. 
Abbott  (G.  G.  1883)  17  Fed.  506. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  bank  against  the  stock- 
holders to  collect  an  assessment,  they 
cannot  inquire  into  the  legality  of  the 
receiver's  appointment  Young  v. 
Wempe  (G.  G.  1891)  46  Fed.  354. 

The  power  vested  in  the  comptroller 
of  the  currency  to  appoint  a  receiver  is 
discretionary;  and  his  decision  as  to 
such  insolvency,  for  the  purpose  of  such 
an  appointment,  is  final,  and  not  re- 
viewable by  the  court.  Washington 
Nat  Bank  v.  Eckels  (G.  G.  1803)  57 
Fed.  870. 

The  right  to  put  a  national  bank  in 
voluntary  liquidation,  given  to  stock- 
holders by  section  9806,  ante,  does  not 
affect  the  right  of  the  comptroller  to 
appoint  a  receiver.    Id. 

The  comptroller's  decision  is  conclu- 
sive of  the  facts  authorizing  the  ap- 
pointment of  a  receiver.  TilUnghast  v. 
Bailey  (G.  G.  1897)  86  Fed.  46,  affirm- 
ed (1900)  99  Fed.  801,  40  G.  G:  A.  93. 

As  to  those  matters  specified  by  the 
federal  bank  acts  as  authoriadng  the 
Gomptroller  to  appoint  a  receiver  for  a 
national  bank,  his  jurisdiction  is  exclu- 
sive, but  in  other  contingencies  a  court 
of  equity,  federal  or  state,  with  proper 
parties  before  it,  and  in  a  proper  case, 
has  jurisdiction  of  a  national  bank  and 
the  directors  thereof  to  compel  them  to 
observe  their  obligations  to  their  stock- 


holders, and  has  power  to  appoint  a  re- 
ceiver, and  where  a  national  bank  went 
into  voluntary  liquidation  and  was  not 
insolvent,  owing  only  a  small  debt  to 
the  only  persons  who  had  any  daims 
upon  the  assets  except  the  stockholders, 
a  state  court  could  appoint  a  receiver 
and  require  an  accounting  at  the  suit  of 
a  minority  stockholder.  Grout  v.  First 
Nat  Bank  (Golo.  1910)  111  P.  556. 

If  a  national  bank  has  ceased  to  be  a 
'  going  concern,  its  creditors  having  been 
paid  in  full  and  nothing  remaining  but 
the  collection  of  its  assets  and  their 
distribution  among  the  stockholders, 
held,  that  the  appointment  of  a  receiv- 
er of  a  claim  by  such  bank  against  a 
director  for  a  neglect  of  duty  is  prop- 
er. Wallach  v.  Billings  (1911)  161  IlL 
App.  317. 

Under  the  act  of  congress  for  the  or- 
ganization of  national  banks,  it  is  the 
province  of  the  comptroller  of  the  cur- 
rency to  determine  whether  the  emer- 
gency which  authorizes  the  appointment 
of  a  receiver  for  a  bank  has  arisen  or 
not  And  whenever  he  determines  that 
the  emergency  has  arisen,  and  appoints 
a  receiver  accordingly,  his  determina- 
tion is  conclusive  upon  the  debtors  of 
the  bank,  though  it  may  not  be  so  upon 
the  bank  itself.  Piatt  v.  Grawford  (N. 
Y.  1868)  8  Abb.  Prac.  (N.  S.)  297. 

Effect  of  appolntment.-^he  appoint- 
ment of  a  receiver  for  an  insolvent  na- 
tional bank  does  not  dissolve  the  cor- 
poration so  as  to  prevent  the  recovery 
of  a  judgment  against  it  on  a  valid 
claim.  Ghemical  Nat  Bank  of  Ghicago 
V.  Hartford  Deposit  Go.  (1896)  16  Sup. 
Gt  439,  441,  161  U.  S.  1,  40  L.  Ed. 
595. 

The  suspension  of  a  national  bank 
and  the  appointment  of  a  receiver  do 
not  defeat  a  right  previously  acquired 
by  service  of  an  attachment  against  the 
bank  as  garnishee,  but  the  assets  pass 
to  the  receiver  burdened  with  a  lien  in 
favor  of  the  plaintiff  in  the  attachment, 
which  cannot  be  disregarded  or  displac- 
ed by  the  comptroller  of  the  currency. 
Earle  v.  Gommonwealth  of  Pennsyl- 
vania (1900)  20  Sup.  Gt  915,  44  U 
Ed.  1146. 

One  appointed  merely  temporary  re- 
ceiver of  a  national  bank  on  account  of 
a  suspension  of  payments,  arising  from 
defalcations  of  certain  officers,  is  not 
necessarily  such  a  representative  of  the 
bank  that  limitations  provided  in  an  in- 
surance policy,  intended  to  indemnify 
the  bank  against  such  defalcations,  will 
tiommence  to  run  when  the  receiver  dis- 
covers the  frauds.  Jackson  v.  Fidelity 
&  Gasualty  Go.  (1896)  75  Fed.  359,  21 

\Jm      KJ»     a.     t>f74. 

The  appointment  of  a  receiver  of  a 
national  bank,  and  his  taking  possession 
of  its  books  and  its  assets,  so  far  in- 
capacitates the  bank  from  investigating 
frauds  by  its  officials,  and  bringing  suit 
on  policies  insuring  their  fidelity,  as  to 
excuse  a  delay  by  the  bank  in  bringing 
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suit  on  such  polides,  within  a  period  o^ 
limitation  fixed  therein.     Id. 

The  assets  of  an  insolvent  national 
bank  are  not  brought  under  the  control 
or  protection  of  the  federal  courts  by 
being  taken  into  custody  by  a  receiver 
appointed  by  the  comptroller  of  the 
currency.  Snohomish  County  y.  Pnget 
Sound  Nat  Bank  (O.  C.  1897)  SI  Fed. 
518. 

The  appointment  of  a  receiver  for  a 
national  bank  by  the  comptroller,  be- 
cause of  its  failure  to  redeem  its  cur- 
rency, is  not  such  a  dissolution  of  the 
corporation  as  will  prevent  a  creditor 
from  maintaining  an  action  against  it 
after  the  comptroller  has  disallowed  his 
claim,  particularly  as  the  act  of  con- 
gress expressly  provides  for  the  causes 
of  forfeiture  and  the  proceedings  to  en- 
force it,  the  failure  to  redeem  currency 
not  being  one  of  such  causes.  National 
Pahquioque  Bank  v.  First  Nat  Bank 
(1870)  86  Conn.  325. 

In  an  action  of  deceit  against  the  di- 
rectors of  a  national  bank  to  recover 
damages  sustained  by  persons  who  had 
loaned  money,  and  taken  as  collateral 
security  therefor  the  stock  of  the  bank, 
relying  upon  the  published  statement  of 
the  directors  as  to  its  financial  condi- 
tion, it  is  no  defense  that  the  bank  has 
been  placed  by  the  comptroller  of  the 
currency  in  the  hands  of  a  receiver,  or 
that  the  receiver  has  settled  with  the 
directors,  ond  released  them  from  all  li- 
ability, where  it  does  not  also  appear 
that  plaintUfs  had  elected  to  proceed 
against  the  bank.  Barnes  v.  Pogue 
(Ohio  Super.  Ot.  Gin.  1893)  29  Wkly. 
Law  BuL  382. 

Prooeedings  in  state  courts.— That  a 

receiver  of  an  insolvent  national  bank 


has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that 
thereafter  an  agent  has  been  appointed, 
gives  that  court  no  authority  to  en- 
join a  stockholder  in  the  bank  from 
prosecuting  actions  in  the  state  courts, 
in  behalf  of  the  bank,  against  its  direc- 
tors, or  against  using  the  bank's  name 
in  writs  of  error  sued  out  from  the 
United  States  supreme  court  to  review 
the  judgments  of  the  state  supreme 
court  in  such  actions.  E2x  parte  Chet- 
wood  (1897)  17  Sup.  Gt  385,  392,  165 
U.  S.  443,  41  li.  Ed.  782. 

An  attainment  of  a  national  bank  and 
its  receiver  as  garnishees  can  be  main- 
tained in  a  state  court,  although  it  can- 
not create  any  lien  upon  specific  assets 
of  the  bank  in  the  receiver's  hands,  or 
disturb  his  custody  of  those  assets,  or 
prevent  him  from  paying  to  the  treas- 
urer of  the  United  States,  subject  to 
the  order  of  the  comptroller  of  the  cur- 
rency, all  moneys  coming  to  his  hands 
or  realized  by  him  as  receiver  from  the 
sale  of  the  property  and  assets  of  the 
bank.  Earle  v.  Gonway  (1900)  20  Sup. 
Gt.  918,  44  L.  Ed.  1149,  affirming  judg- 
ment Gonway  v.  Ghestnut  St.  Nat. 
Bank  (1899)  42  A.  303,  189  Pa.  610. 

Where  a  judgment  creditor  of  a  na- 
tional bank  has  had  his  execution  re- 
turned nulla  bona,  the  bank  having  gone 
into  liquidation,  and  having  no  ostensi- 
ble property  on  which  levy  may  be 
made,  he  may  enjoin  the  bank  from  dis- 
posing of  its  assets  among  its  stock- 
holders, and  have  a  receiver  appointed, 
though  a  bill  has  been  filed  in  a  federal 
court  by  the  stockholders,  praying  for 
the  appointment  of  a  receiver.  Mer- 
chants' &  Planters'  Nat  Bank  v.  Ma- 
sonic HaU  (1879)  63  Gku  549. 


§  9827.  (Act  June  30,  1876,  c.  156,  §  3,  as  amended,  Act  Aug.  3, 
1892,  c.  360,  and  Act  March  2,  1897,  c.  354.)  Shareholders' 
meeting ;  continuance  of  receivership  or  appointment  of  agent ; 
winding  up  business;    distribution  of  assets. 

Whenever  any  association  shall  have  been  or  shall  be  placed  in  the 
hands  of  a  receiver,  as  provided  in  section  fifty-two  hundred  and 
thirty-four  and  other  sections  of  the  Revised  Statutes  of  the  United 
States,  and  when,  as  provided  in  section  fifty-two  hundred  and  thirty- 
six  thereof,  the  Comptroller  of  the  Currency  shall  have  paid  to  each 
and  every  creditor  of  such  association,  not  including  shareholders 
who  are  creditors  of  such  association,  whose  claim  or  claims  as 
such  creditor  shall  have  been  proved  or  allowed  as  therein  prescribed, 
the  full  amount  of  such  claims,  and  all  expenses  of  the  receiver- 
ship and  the  redemption  of  the  circulating  notes  of  such  associa- 
tion shall  have  been  provided  for  by  depositing  lawful  money  of 
the  United  States  with  the  Treasurer  of  the  United  States,  the  Comp- 
troller of  the  Currency  shall  call  a  meeting  of  the  shareholders  of  such 
association  by  giving  notice  thereof  for  thirty  days  in  a  newspaper 
published  in  the  town,  city,  or  county  where  the  business  of  such  asso- 
ciation was  carried  on,  or  if  no  newspaper  is  there  published,  in  the 
newspaper  published  nearest  thereto.  At  such  meeting  the  share- 
holders shall  determine  whether  the  receiver  shall  be  continued  and 
shall  wind  up  the  affairs  of  such  association,  or  whether  an  agent 
shall  be  elected  for  that  purpose^  and  in  so  determining  the  said  sluire- 
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holders  shall  vote  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling  the  holder  to  one  vote,  and  the  majority  of  the  stock 
in  value  and  number  of  shares  shall  be  necessary  to  determine  whether 
the  said  receiver  shall  be  continued,  or  whether  an  agent  shall  be 
elected.  In  case  such  majority  shall  determine  that  the  said  receiver 
shall  be  continued,  the  said  receiver  shall  thereupon  proceed  with  the 
execution  of  his  trust,  and  shall  sell,  dispose  of,  or  otherwise  collect 
the  assets  of  the  said  association,  and  shall  possess  all  the  powers  and 
authority,  and  be  subject  to  all  the  duties  and  liabilities  originally  con- 
ferred or  imposed  upon  him  by  his  appointment  as  such  receiver,  so 
far  as  the  same  remain  applicable.  In  case  the  said  meeting  shall, 
by  the  vote  of  a  majority  of  the  stock  in  value  and  number  of  shares, 
determine  that  an  agent  shall  be  elected,  the  said  meeting  shall  there- 
upon proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or  by 
proxy,  eich  share  of  stock  entitling  the  holder  to  one  vote,  and  the 
person  who  shall  receive  votes  representing  at  least  a  majority  of 
stock  in  value  and  number  shall  be  declared  the  agent  for  the  pur- 
poses hereinafter  provided;  and  whenever  any  of  the  shareholders 
of  the  association  shall,  after  the  election  of  such  agent,  have  executed 
and  filed  a  bond  to  the  satisfaction  of  the  Comptroller  of  the  Currency, 
conditioned  for  the  payment  and  discharge  in  full  of  each  and  every 
claim  that  may  thereafter  be  proved  arid  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  performance  of  all  and  singular 
the  duties  of  such  trust,  the  Comptroller  and  the  receiver  shall  there- 
upon transfer  and  deliver  to  such  agent  all  the  undivided  or  uncol- 
lected or  other  assets  of  such  association  then  remaining  in  the  hands 
or  subject  to  the  order  and  control  of  said  Comptroller  and  said  re- 
ceiver, or  either  of  them ;  and  for  this  purpose  said  Comptroller  and 
said  receiver  are  hereby  severally  empowered  and  directed  to  ex- 
ecute any  deed,  assignment,  transfer,  or  other  instrument  in  writing 
that  may  be  necessary  and  proper ;  and  upon  the  execution  and  de- 
livery of  such  instrument  to  the  said  agent  the  said  Comptroller  and 
the  said  receiver  shall  by  virtue  of  this  Act  be  discharged  from  any 
and  all  liabilities  to  such  association  and  to  each  and  all  the  creditors 
and  shareholders  thereof.  Upon  receiving  such  deed,  assignment, 
transfer,  or  other  instrument  the  person  elected  such  agent  shall 
hold,  control,  and  dispose  of  the  assets  and  property  of  such  associa- 
tion which  he  may  receive  under  the  terms  hereof  for  the  benefit  of 
the  shareholders  of  such  association,  and  he  may  in  his  own  name,  or 
in  the  name  of  such  association,  sue  and  be  sued  and  do  all  other 
lawful  acts  and  things  necessary  to  finally  settle  and  distribute  the 
assets  and  property  in  his  hands,  and  may  sell,  compromise,  or  com- 
pound the  debts  due  to  such  association,  with  the  consent  and  ap- 
proval of  the  circuit  or  district  court  of  the  United  States  for  the  dis- 
trict where  the  business  of  such  association  was  carried  on,  and  shall 
at  the  conclusion  of  his  trust  render  to  such  district  or  circuit  court  a 
full  account  of  all  his  proceedings,  receipts,  and  expenditures  as  such 
agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  ac- 
counts and  discharge  said  agent  and  the  sureties  upon  said  bond. 
And  in  case  any  such  agent  so  elected  shall  refuse  to  serve,  or  die, 
resign,  or  be  removed,  any  shareholder  may  call  a  meeting  of  the 
shareholders  of  such  association  in  the  town,  city,  or  village  where 
the  business  of  the  said  association  was  carried  on,  by  giving  notice 
thereof  for  thirty  days  in  a  newspaper  published  in  said  town,  city, 
or  village,  or  if  no  newspaper  is  there  published,  in  the  newspaper 
published  nearest  thereto,  at  which  meeting  the  shareholders  shall 
elect  an  agent,  voting  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling,  the  holder  to  one  vote,  and  when  such  agent  shall 
have  received  votes  representing  at  least  a  majority  of  the  stock  in 
value  and  number  of  shares,  and  shall  have  executed  a  bond  to  the 
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erty  of  any  nich  associatioii  which  may  he  unAistributed  at  the  time  of  each 
meeting  or  may  be  subsequently  received  shall  be  distributed  as  follows: 

"First.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the  date  of 
such  payment. 

*'Second.  To  repay  any  amount  or  amounts  which  have  been  psid  in  by  sny 
shareholder  or  shareholders  of  such  association  upon  and  by  reason  of  any 
and  all  assessments  made  upon  the  stock  of  such  association  by  the  order  o^ 
the  Comptroller  of  the  Currency  in  accordance  with  the  provisions  of  the  stat- 
utes of  the  United  States ;   and 

'*Third.  The  balance  ratably  among  such  stockholders  in  proportion  to  the 
number  of  shares  held  and  owned  by  each.  Such  distribution  shall  be  made, 
from  time  to  time,  as  the  proceeds  shall  be  received  and  as  shall  be  deemed  ad- 
visable by  the  said  Comptroller  or  said  agent*' 

It  was  further  amended  by  Act  March  2,  1897,  c.  354,  last  cited  above,  to 
read  as  set  forth  here. 

R.  S.  §S  5234,  5236,  mentioned  in  this  section,  are  set  forth  ante,  U  0821, 
9823. 

Provisions  relating  to  the  purchase  by  a  receiver  of  property  of  the  bank  of 
which  he  is  receiver,  to  be  sold  on  execution,  etc.,  were  made  by  Act  March 
29,  1886,  c  28,  post,  ff  9828-9830. 

Notes  of  DooisloBs 


Operation  of  ttatuto.— The  provision 
that,  after  the  receiver  has  had  charge 
of  the  bank  long  enough  to  pay  all  its 
debts,  the  stockholders  may  select  an 
agent  to  take  charge  of  such  assets  as 
remain,  does  not  limit  the  power  of  the 
comptroller  to  take  action  before  the 
bank  ceases  to  do  a  banking  business. 
Washington  Nat  Bank  v.  Eckels  (C.  C. 
1893)  57  Fed.  870. 

Soleotlon  and  authority  of  agents— A 

duly  elected  "agent"  proceeds  with  like 
authority  to  that  of  the  receiver,  and 
is  not  an  officer  of  the  circuit  court, 
though  he  is  required  by  the  statute 
to  render  an  account  to  it  of  all  his 
proceedings,  expenditures,  etc.,  and  be 
and  his  sureties  are  finally  discharged 
by  its  order.  Ex  parte  Chetwood  (1897) 
17  Sup.  Ct  385,  391,  165  U.  S.  443,  41 
L.  Ed.  782. 

The  agent  takes  the  place  of  the  re- 
ceiver, and  is  at  least  a  quasi  public 
officer,  the  regularity  and  validity  of 
whose  appointment  cannot  be  question- 
ed in  a  collateral  proceeding.  Chet- 
wood V.  California  Nat.  Bank  (1896) 
45  P.  854,  113  Cal.  649. 

Action  against  agont— Removal  of 
oauses.— The  agent  is  appointed  for 
winding  up  the  affairs  of  a  national 
bank,  and  his  duties  and  liabilities  arise 
under  the  constitution  or  laws  of  the 
United  States;  and  therefore  the  fed- 
eral court  has  jurisdiction  of  an  action 
brought  against  such  agent  by  the 
pledgor  of  corporate  stock,  and  which 
action  is  based  on  the  fact  that  such 
agent  has  improperly  sold  such  stock  as 
assets  of  the  defunct  bank;  and  there- 
fore such  action  may  be  removed  from 
the  state  to  the  federal  court,  irrespec- 
tive of  the  question  of  diverse  citizen- 
ship. Guarantee  Co.  of  North  Dakota 
V.  Hanway  (1900)  104  Fed.  369,  44  C. 
C.  A.  812. 

Control  of  assots^— The  assets  of  an 
insolvent  national  bank  are  not  brought 
under  the  control  or  protection  of  the 
federal  courts  by  their  transfer  from 
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the  receiver  to  an  agent  of  the  share- 
holders appointed  pursuant  to  the  act 
of  congress  to  wind  up  the  affairs  of  the 
bank.  Snohomish  County  v.  Puget 
Sound  Nat.  Bank  (C.  C.  1897)  81  Fed. 
518. 

Where  an  action  brought  by  a  stock- 
holder in  a  national  bank,  in  behalf  of 
the  corporation  while  in  the  hands  of 
a  receiver,  has  terminated,  an  agent  of 
the  corporation  elected  to  succeed  the 
receiver  as  provided  by  law,  and  charg- 
ed with  the  duty  of  controlUng  and  dis- 
posing of  its  assets  and  of  distributing 
the  proceeds,  is  entitled  to  receive  the 
proceeds  of  such  action,  less  a  reason- 
able allowance  to  the  plaintilf  for  his 
costs,  disbursements,  and  attorney's 
fees.  Chetwood  v.  California  Nat 
Bank  (1896)  45  P.  854,  113  Cal.  649. 

Enforoomont  of  ttookholdora'  Liabil- 
ity.—See  notes  under  |S  9689,  9807, 
ante. 

An  agent  diosen  by  stockholders  to 
take  charge  of  the  bnsiness  of  a  na- 
tional bank  in  liquidation  cannot,  aft- 
er all  debts  have  been  paid,  enforce 
the  individual  liability  of  stockholders, 
as  he  has  no  greater  powers  than  those 
conferred  upon  the  receiver.  Church 
V.  Ayer  (D.  C.  1897)  80  Fed.  543. 

Agent  as  plaintiff.— When  the  receiv- 
er of  an  insolvent  national  bank  has 
been  displaced  by  an  "agent"  appointed 
under  the  acts  of  congress  in  that  be- 
half, it.  is  proper  practice  to  substitute, 
on  motion,  the  "agent"  as  the  plaintiff 
on  the  record  in  place  of  the  •'receiver," 
in  a  suit  already  commenced  by  the 
latter.  McConville  v.  Gilmour  (C.  O. 
1888)  86  Fed.  277,  1  L.  R.  A.  49a 

The  liquidating  agent  of  a  national 
bank  has  authority  to  sue  a  stockhold- 
er on  his  unpaid  notes  held  by  the  bank, 
and  such  suit  may  be  brought  before 
the  bank's  affairs  are  dosed.  Norwood 
V.  Interstate  Nat.  Bank  (1898)  48  S. 
W.  3,  92  Tex.  268,  reversing  judgment 
(Civ.  App.  1898)  45  S.  W.  927. 

Actions    against   agont  —  Whero    a 
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shareholder's  agent  has  been  appoint- 
ed to  take  charge  of  the  assets  of.  a  na- 
tional bank  under  this  section,  provid- 
ing that  such  agent  may  sue  and  be  sued 
in  his  own  name  or  in  the  name  of  the 
association^  suit  was  properly  institut- 
ed against  him  by  an  alleged  creditor 
of  the  bank  to  recover  on  a  guaranty 
collateral  to  a  sale  to  complainant  of 
certain  stock  owned  by  the  bank.  Bar- 
ron V.  McKinnon  (C.  0.  1910)  179  Fed. 
759. 

Under  this  section  a  state  court  has 
jurisdiction  of  an  action  by  stockhold- 
ers to  compel  an  agent  so  appointed  to 
distribute  to  them  property  collected 
by  him.  Ingold  v.  Gilmore  (1907)  108 
N.  Y.  8.  373,  118  App.  Div.  727. 

Action  against  direotort.— That  a  re- 
ceiver of  an  insolvent  national  bank 
has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that 


thereafter  an  agent  has  been  appointed 
to  succeed  the  receiver,  gives  that  court 
no  authority  to  enjoin  a  stockholder  in 
the  bank  from  prosecuting  actions  in 
the  state  courts,  in  behalf  of  the  bank, 
against  its  directors,  or  against  using 
the  bank's  name  in  writs  of  error  sued 
out  from  the  United  States  supreme 
court  to  review  the  judgments  of  the 
state  supreme  court  in  such  actions. 
Ex  parte  Chetwood  (1897)  17  Sup.  Ot. 
385,  165  U.  S.  443,  41  L.  Ed.  782. 

A  stockholder  of  an  insolvent  na- 
tional bank  may  bring  a  suit  in  a  state 
court,  in  behalf  of  the  bank  and  him- 
self, as  a  representative  stockholder, 
against  the  directors,  to  recover  money 
alleged  to  have  been  lost  through  their 
negligence  and  breach  of  trust,  when 
the  bank's  officers,  the  receiver,  and 
the  comptroller  of  the  currency  have  all 
refused  to  bring  such  a  suit.    Id. 


§  9828.  (Act  March  29,  1886,  c.  28,  §  1.)  Purchase  by  receiver  of 
property  of  bank;  request  to  Comptroller. 
Whenever  the  receiver  of  any  national  bank  duly  appointed  by 
the  Comptroller  of  the  Currency,  and  who  shall  have  duly  qualified 
and  entered  upon  the  discharge  of  his  trust,  shall  find  it  in  his  opin- 
ion necessary,  in  order  to  fully  protect  and  benefit  his  said  trust, 
to  the  extent  of  any  and  all  equities  that  such  trust  may  have  in  any 
property,  real  or  personal,  by  reason  of  any  bond,  mortgage,  as- 
signment, or  other  proper  legal  claim  attaching  thereto,  and  which  said 
property  is  to  be  sold  under  any  execution,  decree  of  foreclosure,  or 
proper  order  of  any  court  of  jurisdiction,  he  may  certify  the  facts 
in  the  case,  together  with  his  opinion  as  to  the  value  of  the  property 
to  be  sold,  and  the  value  of  the  equity  his  said  trust  may  have  in  the 
same,  to  the  Comptroller  of  the  Currency,  together  with  a  request 
for  the  right  and  authority  to  use  and  employ  so  much  of  the  money 
of  said  trust  as  may  be  necessary  to  purchase  such  property  at  such 
sale.    (24  Stat.  8.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  as  an 
act  additional  to  the  National  Bank  Act  of  June  3,  1804,  c.  106,  13  Stot  90, 
which  was  incorporated  into  this  Title  of  the  Revised  Statutes. 

See  notes  to  Act  June  20,  1874,  c.  343,  1 1,  ante,  i  9667. 

§  9829.  (Act  March  29,  1886,  c.  28,  §  2.)     Approval  of  request. 

Such  request,  if  approved  by  the  Comptroller  of  the  Currency, 
shall  be,  together  with  the  certificate  of  facts  in  the  case,  and  his 
recommendation  as  to  the  amount  of  money  which,  in  his  judgment, 
should  be  so  used  and  employed,  submitted  to  the  Secretary  of  the 
Treasury,  and  if  the  same  shall  likewise  be  approved  by  him,  the  re- 
quest shall  be  by  the  Comptroller  of  the  Currency  allowed,  and  notice 
thereof,  with  copies  of  the  request,  certificate  of  facts,  and  indorse- 
ment of  approvals,  shall  be  filed  with  the  Treasurer  of  the  United 
States.    (24  Stat.  8.) 

§  9830.  (Act  March  29,  1886,  c.  28,  §  3.)    Payment. 

Whenever  any  such  request  shall  be  allowed  as  hereinbefore  pro- 
vided, the  said  Comptroller  of  the  Currency  shall  be,  and  is,  empow- 
ered to  draw  upon  and  from  such  funds  of  any  such  trust  as  may 
be  deposited  with  the  Treasurer  of  the  United  States  for  the  benefit 
of  the  bank  in  interest,  to  the  amount  as  may  be  recommended  and 
allowed  and  for  the  purpose  for  which  such  allowance  was  made: 
Provided,  however.  That  all  payments  to  be  made  for  or  on  account 
of  the  purchase  of  any  such  property  and  under  any  such  allowance 
shall  be  made  by  the  Comptroller  of  the  Currency  direct,  with  the 
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erty  of  any  iach  aModation  which  may  be  ondifltributed  at  the  time  of  such 
meeting  or  may  be  sabsequently  receired  shall  be  distributed  as  follows: 

''First.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the  date  of 
such  payment 

"Second.  To  repay  any  amount  or  amounts  which  have  been  paid  in  by  any 
shareholder  or  shareholders  of  such  association  upon  and  by  reason  of  any 
and  all  assessments  made  upon  the  stock  of  such  association  by  the  order  of 
the  Comptroller  of  the  Currency  in  accordance  with  the  provisions  of  the  stat- 
utes of  the  United  States ;  and 

"Third.  The  balance  ratably  among  such  stockholders  in  proportion  to  the 
number  of  shares  held  and  owned  by  each.  Such  distribution  shall  be  made, 
from  time  to  time,  as  the  proceeds  shall  be  received  and  as  shall  be  deemed  ad- 
visable by  the  said  Comptroller  or  said  agent*' 

It  was  further  amended  by  Act  March  2,  1897,  c.  364,  last  cited  above,  to 
read  as  set  forth  here. 

R.  S.  §S  5234,  5236,  mentioned  in  this  section,  are  set  forth  ante,  i|  9821« 
9823. 

Provisions  relating  to  the  purchase  by  a  receiver  of  property  of  the  bank  of 
which  he  is  receiver,  to  be  sold  on  execution,  etc.,  were  made  by  Act  March 
29,  1886,  c  28,  post,  i|  982S-9830. 

Notes  of  DecisioBa 


Oparatlon  of  statute.— The  provision 
that,  after  the  receiver  has  had  charge 
of  the  bank  long  enough  to  pay  all  its 
debts,  the  stockholders  may  select  an 
agent  to  take  charge  of  such  assets  as 
remain,  does  not  limit  the  power  of  the 
comptroller  to  take  action  before  the 
bank  ceases  to  do  a  banking  business. 
Washington  Nat  Bank  v.  Eckels  (C.  C. 
1893)  67  Fed.  870. 

Seleotion  and  authority  of  agent.— A 

duly  elected  "agent"  proceeds  with  like 
authority  to  that  of  the  receiver,  and 
is  not  on  officer  of  the  circuit  court, 
though  he  is  required  by  the  statute 
to  render  an  account  to  it  of  all  his 
proceedings,  expenditures,  etc.,  and  he 
and  his  sureties  are  finally  discharged 
by  its  order.  Ex  parte  Chetwood  (1897) 
17  Sup.  Ct  385,  391,  165  U.  S.  443,  41 
L.  Ed.  782. 

The  agent  takes  the  place  of  the  re* 
ceiver,  and  is  at  least  a  quasi  public 
officer,  the  regularity  and  validity  of 
whose  appointment  cannot  be  question- 
ed in  a  collateral  proceeding.  Chet- 
wood V.  CaUfornia  Nat  Bank  (1896) 
45  P.  854,  113  Cal.  649. 

Action  against  agent— Removal  of 
oauses.— The  agent  is  appointed  for 
winding  up  the  affairs  of  a  national 
bank,  and  his  duties  and  liabilities  arise 
under  the  constitution  or  laws  of  the 
United  States;  and  therefore  the  fed- 
eral court  has  jurisdiction  of  an  action 
brought  against  such  agent  by  the 
pledgor  of  corporate  stock,  and  which 
action  is  based  on  the  fact  that  such 
agent  has  improperly  sold  such  stock  as 
assets  of  the  defunct  bank;  and  there- 
fore such  action  may  be  removed  from 
the  state  to  the  federal  court,  irrespec- 
tive of  the  question  of  diverse  citizen- 
ship. Guarantee  Co.  of  North  Dakota 
V.  Hanway  (1900)  104  Fed.  369,  44  C. 
C.  A.  312. 

Control  of  aosott^— The  assets  of  an 
insolvent  national  bank  are  not  brought 
under  the  control  or  protection  of  the 
federal  courts  by  their  transfer  from 
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the  receiver  to  an  agent  of  the  share- 
holders appointed  pursuant  to  the  act 
of  congress  to  wind  up  the  affairs  of  the 
bank.  Snohomish  County  v.  Puget 
Sound  Nat  Bank  (C.  C.  1897)  81  Fed. 
638. 

Where  an  action  brought  by  a  stock- 
holder in  a  national  bank,  in  behalf  of 
the  corporation  while  in  the  hands  of 
a  receiver,  has  terminated,  an  agent  of 
the  corporation  elected  to  succeed  the 
receiver  as  provided  by  law,  and  charg- 
ed with  the  duty  of  controlling  and  dis- 
posing of  its  assets  and  of  distributing 
the  proceeds,  is  entitled  to  receive  the 
proceeds  of  such  action,  less  a  reason- 
able allowance  to  the  plaintiff  for  his 
costs,  disbursements,  and  attorney's 
fees.  Chetwood  v.  California  Nat 
Bank  (1896)  45  P.  854,  113  CaL  649. 

Enforooment  of  otoekhoidoro'  Liabll- 
ity^-See  notes  under  §S  9689,  9807, 
ante. 

An  agent  diosen  by  stockholders  to 
take  charge  of  the  business  of  a  na- 
tional bank  in  liquidation  cannot  aft- 
er all  debts  have  been  paid,  enforce 
the  individual  liability  of  stockholders, 
as  he  has  no  greater  powers  than  those 
conferred  upon  the  receiver.  Church 
▼.  Ayer  (D.  C.  1897)  80  Fed.  543. 

Agent  as  plaintiff.— When  the  receiv- 
er of  an  insolvent  national  bank  has 
been  displaced  by  an  "agent"  appointed 
under  the  acts  of  congress  in  that  be- 
half, it.  is  proper  practice  to  substitute, 
on  motion,  the  "agent"  as  the  plaintiff 
on  the  record  in  place  of  the  "receiver," 
in  a  suit  already  commenced  by  the 
latter.  McConville  v.  Gilmour  (C.  C. 
1888)  86  Fed.  277,  1  L.  R.  A.  49& 

The  liquidating  agent  of  a  national 
bank  has  authority  to  sue  a  stockhold* 
er  on  his  unpaid  notes  held  by  the  bask, 
and  such  suit  may  be  brooglit 
the  bank's  affairs  are  dosed. 
V.  Interstate  Nat.  Bank  ( 
W.  3,  92  Tex.  268,  revc 
(Civ.  App.  1898)  45  S.  W. 

Actions   against   agoHt»^ 
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abareholder'a   agent  has  be«n  appoint-  thereafter  an  agent  bas  been  appointed 

ed  to  take  cbarge  of  the  asseta  of,  a  na-  to  aucceed  the  receiver,  gives  that  court 

tloual  bank  under  this  section,  provid-  no  authority  to  enjoin  a  atockholder  In 

lug  that  BQch  agent  ma;  sue  and  be  aued  tbe   bank   from   prosecuting  actions   in 

in  hia  own  name  or  in  the  name  of  the  the  state  courts.  In  behalf  of  the  bank, 

asBodation,  auit  was  properly  ingtitut-  againit  its  directors,   or   against  using 

ed  against  bim   b?  an  alleged  creditor  the  bank's  name  In  writs  of  error  sued 

of  the  bank  to  recover  on  a  gnarant;  out   from   the   United   States    supreme 

eoU&teral  to  a  sale   to  complainant  of  court  to  review  the  Judgments   of  the 

certain  stock  owned  bj  the  bank.     Bar-  state   supreme   court   In   such    actions. 


ron  v.  McKinnon  (C.  G.  1910)  179  Fed.  Ei  parte  Chetwood  (1897)  17  Sup.  Ct. 

768.  886,  166  U.  S.  443,  41  L.  Ed.  782. 

Under  this  aection  a  state  court  baa  a    stockholder   of   an   insolvent   na- 

Jorlsdictlon  of  an  action  by  stockhold-  Uonal  bank  may  bring  a  suit  in  a  state 

era  to  compel  an  agent  so  appointed  to  court,  in  bebalf  of  tbe  bank  and  him- 

distribute    to    them    property    collected  jgif,   a,   a   representative    stockholder, 

by  bim.     Ingold  v.  Gilraore  (1007)   108  against  the  directors,  to  recover  money 

N.  T.  8.  373,  118  App.  Dlv.  727.  alleged  to  have  been  lost  through  their 

Action  against  dlreelar«.-^niet  a  re-  negligence   and   breach   of   trust,   when 

ceiver    of    en   insolvent    national    bank  the   bank's   officers,    the   receiver,   end 

baa  applied  to  the  proper  circuit  court  the  comptroller  of  the  currenoy  have  all 

for   authority   to   sell  assets,   and   that  refused  to  bring  such  a  suit.    Id. 

§  9828.  (Act  Manib  29,  ISSfi,  c.  28,  §  1.)     Purcbase  b^  receiver  of 
property  of  bank;   request  to  Comptroller, 

Whenever  the  receiver  of  any  national  bank  duly  appointed  by 
the  CcMnptroller  of  the  Currency,  and  who  shall  have  duly  qualified 
and  entered  upon  the  discharge  of  his  trust,  shall  find  it  in  his  opin- 
ion necessary,  in  order  to  fully  protect  and  benefit  his  said  trust, 
to  the  extent  of  any  and  all  equities  that  such  trust  may  have  in  any 
property,  real  or  personal,  by  reason  of  any  bond,  mortgage,  as- 
signment, or  other  proper  legal  claim  attaching  thereto,  and  which  said 
property  is  to  be  sold  under  any  execution,  decree  of  foreclosure,  or 
proper  order  of  any  court  of  jurisdiction,  he  may  certify  the  facts 
in  Uie  case,  together  with  his  opinion  as  to  the  value  of  the  property 
to  be  sold,  and  the  value  of  the  equity  his  said  trust  may  have  in  the 
same,  to  the  Comptroller  of  the  Currency,  together  with  a  request 
for  the  right  and  authority  to  use  and  employ  so  much  of  the  money 
of  said  trust  as  may  be  necessary  to  purchase  such  property  at  such 
sale.     (24  Stat.  8.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  as  an 
act  additional  to  the  National  Bank  Act  of  June  3,  1S64,  c.  106,  13  SUL  99, 
wbich  was  Incorporated  into  this  Title  of  tbe  Kevised  Statntes. 
See  notes  to  Act  June  20,  1874,  c.  343,  1 1.  ante,  |  9607. 
§  9829.  (Act  March  29,  1886,  c.  28,  §  2.)     Al^roval  of  request. 

Such  request,  if  approved  by  the  Comptroller  of  the  C5urrency, 
shall  be,  t(^ether  with  the  certificate  of  facts  in  the  case,  and  his 
recommendation  as  to  the  amount  of  money  which,  in  his  judgment, 
should  be  so  used  and  employed,  submitted  to  the  Secretary  of  the 
Treasury,  and  if  the  same  shall  likewise  be  approved  by  him,  the  re- 
quest shall  be  by  the  Comptroller  of  the  Currency  allowed,  and  notice 
thereof,  with  copies  of  the  request,  certificate  of  facts,  and  indorse- 
ment of  approvals,  shall  be  filed  with  the  Treasurer  of  the  United 
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the  comptroller  of  the  treasury  held  not 
to  preclude  a  recovery  on  an  award  of 
liquidators.  Jones  ▼.  Beaver  Nat  Bank 
(191^  134  N.  Y.  S.  776,  150  App.  Div. 
146. 

Where  a  shareholder  of  an  insolvent 
national  bank  .failed  to  pay  an  assess- 
ment of  less  than  the  par  value,  made 
by  the  comptroller,  a  purchaser  for 
value  of  the  former's  shares  was  not 
entitled  to  participate  in  the  equitable 
distribution  by  such  agent  of  money 
collected  and  turned  over  to  him  by  the 
comptroller  after  the  assessment  was 
made,  until  the  shareholders  who  paid 
the  assessment  were  first  reimbursed. 
Richardson  v.  Wallace  (1893)  39  S. 
C.  216,  17  S.  B.  725. 

The  assets  of  a  national  bank  being 
considered  insufficient  to  pay  its  debts, 
the  comptroller  ordered  an  assessment 
of  39  per  cent  on  the  stock.  One  of 
the  stockholders,  who  was  indebted  to 
the  bank,  had  been  sued  thereon,  and 
his  stock  was  attached,  and  sold  at 
sheriff's  sale  therefor,  and  on  this  stock 
no  assessment  was  paid*  After  the  as- 
sessment the  comptroller  unexpectedly 
collected  a  claim  of  $8,000  due  the 
bank,  which  amount  was  turned  over  to 
the  agent  of  the  stockholders.  Held, 
that  the  purchaser  of  shares  at  the 
sheriiTB  sale  was  not  entitled  to  share 
in  such  fund  until  the  assessments  were 
refunded  to  the  shareholders  who  had 
paid  them.    Id. 

13.  State  legislatioii.-^he  provision 
of  the  New  York  banking  law  that  debts 
due  savings  banks  by  an  insolvent  buik 
shall  be  preferred  is  repugnant  to  this 
section,  and  is  therefore  Inapplicable  in 
the  case  of  a  national  bank.  Davis  v. 
Elmira  Sav.  Bank  (1896)  16  Sup.  Ct 
502.  161  U.  S.  275,  40  K  Ed.  700. 

Laws  N.  Y.  1892,  c  689,  f  118,  pro- 
vides that  the  trustees  of  any  savings 
bank  may  "deposit  in  any  bank  in  this 
state  organized  under  any  law  of  this 
state  or  of  the  United  States"  a  sum 
not  exceeding  25  per  cent  of  its  paid- 
up  capital.  Section  130  provides  that 
aU  the  property  of  "any  bank"  which 
shall  become  insolvent  shall,  after  pro- 


viding for  payment  of  its  circulating 
notes,  if  it  has  any,  be  applied  first  to 
the  payment  in  full  of  money  deposited 
therewith  by  any  savings  bank.  Held, 
that  the  term  "any  bank,"  as  used  in 
section  130,  applies  to  "national  banks" 
and  that  this  statute  does  not  conflict 
with  this  section,  as  the  acceptance  of 
a  deposit  from  a  savings  bank  is  with 
knowledge  of  the  statute,  whereby  an 
equitable  lien  is  created  in  favor  of  the 
savings  bank.  Elmira  Sav.  Bank  v. 
Davis  (1893)  73  Hun,  357.  26  N.  Y. 
Supp.  200,  25  L.  B.  A.  546,  applying 
Scott  V.  Armstrong  (1892)  146  U.  Si 
499,  13  Sup.  Ct  148,  36  L.  Ed.  1059, 
and  affirmed  (1894)  142  N.  Y.  590,  37 
N.  E.  646,  25  L.  R.  A.  546. 

Laws  N.  Y.  1892,  c.  689,  f  130,  which 
provides  that  a  claim  by  a  savings  bank 
as  a  depositor  in  a  national  bank  shall 
be  a  preferred  claim  in  case  the  nation- 
al bank  becomes  insolvent,  does  not  in- 
terfere with  the  utility  of  national 
banks  as  an  instrumentality  of  govern- 
ment, since  no  possessory  right  is  giv- 
en until  after  the  insolvency  of  the  na- 
tional bank.    Id. 

Cited    without    doflnite    application, 

Kennedy  v.  Gibson  (1869)  8  WalL  496^ 
603,  19  L.  Ed.  476;  First  National 
Bank  v.  Colby  (1874)  21  Wall.  609, 
612,  22  L.  Ed.  687;  Barle  ▼.  Pennsyl- 
vania (1900)  20  Sup.  Ct  915,  917,  178 
TJ.  S.  449,  44  L.  Ed.  1146;  Studebaker 
V.  Perry  (1902)  22  Sup.  Ct  463,  464, 
184  U.  S.  258,  46  U  Ed.  528;  Win- 
gate  V.  Orchard  (1896)  76  Fed.  241, 
243,  21  C.  O.  A.  315;  Denton  v.  Baker 
(1897)  79  Fed.  189,  193,  24  C.  C.  A. 
476;  King  v.  Pomeroy  (1903)  121  Fed. 
287,  68  C.  0.  A.  209;  DoUey  v.  AbUene 
Nat  Bank  (1910)  179  Fed.  461.  102 
C.  C.  A.  607,  32  K  R  A.  (N.  S.)  1065; 
Price  V.  Abbott  (C.  C.  1883)  17  Fed. 
506,  507;  Roberts  v.  Hill  (C.  O.  1885) 
24  Fed.  671,  575;  Louis  Snyders'  Sons 
Co.  V.  Armstrong  (C.  C.  1888)  37  Fed. 
18,  22;  Tehan  v.  First  Nat  Bank  (C.  G. 
1889)  89  Fed.  577;  MerchanU*  & 
Farmers'  Bank  v.  Austin  (C.  C.  1891) 
48  Fed.  26,  32;  GUbert  v.  McNulta  (C. 
C.  1899)  96  Fed.  83,  84;  In  re  Devlin 
(D.  C.  1910)  180  Fed.  170. 


§  9824.  (R.  S.  §  5237.)     Injunction  upon  receivership. 

Whenever  an  association  against  which  proceedings  have  been 
instituted,  on  account  of  any  alleged  refusal  to  redeem  its  circulating 
notes  as  aforesaid,  denies  having  failed  to  do  so,  it  may,  at  any  time 
within  ten  days  after  it  has  been  notified  of  the  appointment  of  an 
agent,  as  provided  in  section  fifty-two  hundred  and*  twenty-seven,  apply 
to  the  nearest  circuit,  or  district,  or  territorial  court  of  the  United 
States  to  enjoin  further  proceedings  in  the  premises;  and  such  court, 
after  citing  the  Comptroller  of  the  Currency  to  show  cause  why  fur- 
ther proceedings  should  not  be  enjoined,  and  after  the  decision  of  the 
court  or  finding  of  a  jury  that  such  association  has  not  refused  to  re- 
deem its  circulating  notes,  when  legally  presented,  in  the  lawful  money 
of  the  United  States,  shall  make  an  order  enjoining  the  Comptroller, 
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and  any  receiver  acting  under  his  direction,  from  all  further  proceed- 
ings on  account  of  such  alleged  refusal. 

Act  June  8,  1864,  c.  106,  §  50,  13  Stat.  114. 
See  notes  to  R.  S.  S  5234,  ante,  f  9821. 

Cited    without    definite    application,      bert  ▼.  McNulta  (C.  G.  1899)  96  Fed. 
Hendee  v.  Connecticut  &  P.  R.  R.  Go.      83,  84. 
(C.  C.  1886)   26  Fed.  677,  678;    Gil- 

§  9825.  (R.  S.  §  5238.)     Fees  and  expenses. 

All  fees  for  protesting  the  notes  issued  by  any  national  banking 
association  shall  be  paid  by  the  person  procuring  the  protest  to  be 
made,  and  such  association  shall  be  liable  therefor;  but  no  part  of 
the  bonds  deposited  by  such  association  shall  be  applied  to  the  pay- 
ment of  such  fees.  AH  expenses  of  any  preliminary  or  other  exam- 
inations into  the  condition  of  any  association  shall  be  paid  by  such 
association.  All  expenses  of  any  receivership  shall  be  paid  out  of 
the  assets  of  such  association  before  distribution  of  the  proceeds 
thereof. 

Act  June  3,  1864,  c.  106,  |  51,  13  Stat.  115. 
See  notes  to  R.  S.  f  5234,  ante,  S  9821. 

Notes  of  Deoiaions 


Feet  of  distrlot  attorney.— The  ap- 
pointment of  special  counsel  by  the  re- 
ceiver, though  sanctioned  by  the  comp- 
troller, did  not  affect  the  district  at- 
torney's right  to  fees  as  counsel  for 
the  receiver,  in  suits  to  which  the  re- 
ceiver was  a  party,  it  appearing  that 
he  was  ready  and  offered  to  perform 
them,  and  did  perform  them  so  far  as 
the  opposition  of  the  receiver  allowed, 
no  want  of  skill,  diligence,  or  industry 
being  imputed  to  him.  Gibson  v.  Pe- 
ters (C.  G.  1888)  35  Fed.  721,  set 
aside  by  circuit  judge  (G.  G.  1888)  36 
Fed.  487,  and  judgment  affirmed 
(1893)  14  Sup.  Gt  134,  150  TJ.  8.  342, 
37  L.  Ed.  1104. 

A  district  attorney  need  not  wait  un- 
til actually  instructed  by  the  solicitor 
of  the  treasury,  to  enter  on  the  duties 
of  counsel  to  the  receiver,  but,  if  the 
solicitor  fails  to  give  directions,  he 
may  nevertheless  enter  on  the  duties, 
and  recover  compensation  from  the  re- 
ceiver.   Id. 

The  compensation  of  the  district  at- 
torney in  suits  under  this  section  is  not 
limited  to  the  fees  prescribed  by  law  in 
suits  to  which  the  United  States  is  a 
party;  but,  the  United  States  not  be- 
ing a  party  to  or  interested  in  such 
suits,  and  the  district  attorney's  com- 
pensation therein  not  being  audited  by 
any  of  the  treasury  officers  to  whose 
supervision  his  accounts  as  district  at- 
torney are  subjected,  he  is  entitied  to 
the  usual  compensation  for  such  servic- 
es, to  be  paid  out  of  the  assets  of  the 
bank.     Id. 

The  expenses  of  poceedings  institut- 
ed by  the  Gomptroller  of  the  Gurrency 
for  the  forfeiture  of  the  charter  of  a 
national  banking  association,  including 
the  fee  of  the  United  States  attorney 
for  bis  services  in  such  proceedings, 
should  be  defrayed  out  of  the  funds  or 
assets  of  the  association.  (1890)  19 
Op.  Atty.  Gen.  633. 


What  would  be  a  reasonable  fee  for 
the  services  of  the  district  attorney  de- 
pends upon  the  circumstances  of  the 
particular  case.    Id. 

The  compensation  of  the  United 
States  attorney  appearing  for  such  re- 
ceiver is  not  regulated  by  the  fee  bill 
prescribed  by  statute,  nor  should  it  be 
paid  by  the  government,  but  out  of  the 
funds  of  the  trust  (1892)  20  Op. 
Atty.  Gen.  476. 

Costs  of  master^-The  costs  of  a 
master  appointed  to  investigate  the  af- 
fairs of  the  bank  will  be  ordered  to  be 
paid  by  the  receiver.  McElhenny  v. 
First  Nat  Bank  of  Ashland  (G.  G. 
1879)  Fed.  Gag.  No.  8,779. 

Costs  of  oolloctlng  notet^-A  provi- 
sion of  a  promissory  note  that,  if  not 
paid  at  maturity,  the  makers  and  in- 
dorsers  shall  be  liable  for  all  costs  of 
collecting  or  attempting  to  collect  the 
same,  including  an  attorney's  fee,  can- 
not be  enforced  beyond  the  allowance 
of  statutory  costs  against  tiie  receiver 
of  an  insolvent  national  bank  who  took 
charge  of  its  assets  for  the  purpose  of 
liquidation  before  the  note  matured. 
Gitizens'  Bank  &  Trust  Go.  v.  Thorn- 
ton (1909)  174  Fed.  752,  98  G.  G.  A. 
47a 

Citod    without    dellnite    application, 

MuUett  v.  U.  S.  (1893)  14  Sup.  Gt 
190,  192,  150  U.  S.  566,  87  L.  Ed. 
1184;  McDonald  v.  Thompson  (1902) 
22  Sup.  Gt  297,  298,  184  U.  S.  71,  46 
L.  Ed.  437;  Wyman  v.  Wallace  (1906) 
26  Sup.  Gt  495,  496,  201  U.  S.  230,  50 
L.  Ed.  738;  Ghemical  Nat  Bank  v. 
Armstrong  (1893)  59  Fed.  372,  374,  8 
G.  G.  A.  155,  28  L.  R.  A.  231  (modi- 
fied [1895]  65  Fed.  573,  13  G.  G.  A. 
47,  28  L.  R.  A.  231) ;  Harvey  v.  Lord 
(G.  G.  1882)  10  Fed.  236,  237;  GUbert 
V.  McNulta  (G.  G.  1899)  96  Fed.  83, 
84;  Ez  parte  Houghton  (D.  G.  1881) 
7  Fed.  657»  659,  660. 
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§  9826.  (Act  June  30,  1876,  c.  156,  §  1.)  Receivers  for  banks  vio- 
lating law,  failing  to  pay  judgments,  or  becoming  insolvent. 
Whenever  any  national  banking  association  shall  be  dissolved,  and 
its  rights,  privileges,  and  franchises  declared  forfeited,  as  prescribed 
in  section  fifty-two  hundred  and  thirty-nine  of  the  Revised  Statutes 
of  the  United  States,  or  whenever  any  creditor  of  any  national  bank- 
ing association  shall  have  obtained  a  judgment  against  it  in  any  court 
of  record,  and  made  application,  accompanied  by  a  certificate  from 
the  clerk  of  the  court  stating  that  such  judgment  has  been  rendered 
and  has  remained  unpaid  for  the  space  of  thirty  days,  or  whenever 
the  Comptroller  shall  become  satisfied  of  the  insolvency  of  a  national 
banking  association,  he  may,  after  due  examination  of  its  affairs,  in 
either  case,  appoint  a  receiver  who  shall  proceed  to  close  up  such 
association,  and  enforce  the  personal  liability  of  the  shareholders,  as 
provided  in  section  fifty-two  hundred  and  thirty-four  of  said  statutes. 
(19  Stat.  63.) 


This  was  the  first  section  of  an  act  entitled  *'An  act  anthorizing  the  ap- 
pointment of  receivers  of  national  banks,  and  for  other  pnrposes." 

Section  2  of  the  act,  relating  to  the  enforcement  of  shareholders'  liabilitj 
on  voluntary  dissolution,  is  set  forth  ante,  §  9807. 

Section  8  of  the  act  is  set  forth  post,  S  3827. 

Section  4  of  the  act  amended  R.  S.  |  5205,  and  is  incorporated  into  that 
Mction  as  set  forth  ante,  1 9767. 

Section  5  of  the  act,  requiring  all  counterfeit  notes  to  be  marked  with  the 
word  ^'counterfeit,*'  "altered,"  or  "worthless,"  is  set  forth  ante.  |  6568. 

Section  6  of  the  act,  requiring  all  savings  banks  or  savings  and  trust  com- 
panies organized  under  any  act  of  Congress  to  make  reports  to  the  Comptroller, 
is  set  forth  ante,  |  9778. 

R.  S.  SI  5234,  5239,  mentioned  in  this  section,  are  set  forth  ante,  S  9821, 
post,  S  9831. 

Hotes  of  Deeistoas 


See  notes  under  §§  9821,  9624,  ante. 

Reoeivors— Powers,  duties,  and  na- 
ture of  office.— Though  not  a  party  to 
a  suit  against  the  bank  in  a  state 
court,  the  receiver  of  a  national  bank 
may  appear  in  that  court  and  contest 
the  validity  of  the  judgment  Denton 
v.  Baker  (1899)  93  Fed.  46,  35  C.  C. 
A.  187. 

A  receiver  of  an  insolvent  national 
bank  occupies  a  fiduciary  relation  to 
its  creditors,  and  may  sue  in  equity  to 
enjoin  the  collection  of  taxes  illegally 
assessed  against  the  stock  of  the  bank. 
Brown  v.  French  (0.  C.  1897)  80  Fed. 
160. 

A  receiver  of  a  national  bank  has  no 
status  in  court  which  will  justify  him 
in  making  a  motion  to  dissolve  an  at- 
tachment issued  against  the  bank  be- 
fore his  appointment,  until  he  had  ob- 
tained an  order  making  him  a  party  to 
the  action.  Tracy  v.  First  Nat  Bank 
(1868)  37  N.  Y.  523. 

Where  an  insolvent  national  bank  of 
one  state  having  funds  on  deposit  in 
another  is  proceeded  against  in  the  lat- 
ter state,  and  such  funds  are  attached, 
the  receiver  of  such  bank,  not  being  a 
party  to  the  action,  cannot  move  to  set 
aside  the  attachment  proceedings.  Al- 
len V.  Scandinavian  Nat  Bank  (N.  T. 
1873)  46  How.  Prac.  71. 

A  receiver  of  a  national  bank  of  an- 
other state,  though  not  a  party  to  an 
action  in  a  New  York  court,  has  such 
a  status  that  under  Code  Civ.  Proc. 
N.  Y.  S  682,  he  may  move  to  set  aside 
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attachment  proceedings.  People's  Bank 
V.  Mechanics'  Nat  Bank  (N.  Y.  1882) 
62  How.  Prac.  422. 

A  receiver  of  an  insolvent  national 
bank,  appointed  after  issue  of  an  at- 
tachment against  the  bank,  may,  under 
Code  Civ.  Proc.  N.  Y.  §  682,  move  to 
vacate  the  attachment  without  being 
made  a  party  to  the  action.  National 
Shoe  &  Leather  Bank  ▼.  Mechanics' 
Nat  Bank  (1882)  89  N.  Y.  440. 

The  receiver  of  a  bank,  who  acquired 
title  to  attached  property  prior  to  the 
attachment  cannot  move  to  vacate  the 
same  simply  because,  under  such  at- 
tachment against  the  bank,  his  prop- 
erty was  seized;  Code  Civ.  Proc.  N.  Y. 
S  682,  allowing  only  those  whose  inter- 
ests are  acquired  subsequent  to  the 
attachment  to  so  move.  Key  West 
Building  &  Loan  Ass'n  y.  Bank  of  Key 
West  (1892)  63  Hun,  633,  18  N.  Y. 
Supp.  390;  Allen  v.  Same  (1892)  63 
Hun,  633,  18  N.  Y.  Supp.  391. 

The  receiver  of  a  national  bank  gave 
a  claim  to  an  attorney,  agreeing  to  give 
him  one -half  the  proceeds,  and  directed 
him  not  to  compromise  without  his 
consent  This  contract  was  not  au- 
thorized by  any  court,  nor  by  the 
comptroller  of  the  currency.  Held, 
that  the  receiver  had  no  authority  to 
make  the  contract,  and  that  the  attor- 
ney could  recover  no  part  of  a  lot  con- 
veyed to  the  receiver  in  compromise  of 
the  claim.  Barrett  v.  Henrietta  Nat 
Bank  (1890)  78  Tex.  222,  14  S.  W. 
569. 
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Appointment  of  receiver.— The  comp- 
troller may  appoint  a  receiver  for  an 
insolvent  national  bank,  or  make  a 
ratable  assessment  upon  the  stockhold- 
ers, withont  a  prior  judicial  determina- 
tion of  the  necessity  for  a  receiver  or 
of  the  existence  of  the  liabilities  of  the 
bank.  BushneU  v.  Leland  (18Q7)  17 
Sup.  Gt  200,  164  U.  S.  684,  41  L.  Ed. 
698. 

The  assignee  of  bonds  deposited  with 
the  treasurer  of  the  United  States  as 
security  for  the  redemption  of  national 
bank  notes  cannot  question  the  validity 
of  the  appointment  of  a  receiver  for 
the  bank  in  respect  to  other  property 
than  the  bonds.  Van  Antwerp  v.  Hul- 
burd  (C.  0.  1871)  Fed.  Gas.  No.  16,- 
827. 

Where  the  officers  of  a  national  bank 
have  been  making  preferential  pay- 
ments, a  court  of  equity,  on  the  appli- 
cation of  a  depositor,  will  appoint  a  re- 
ceiver. Irons  V.  Manufacturers'  Nat. 
Bank  (G.  G.  1876)  Fed.  Gas.  No.  7,- 
068. 

After  a  creditor  has  brought  suit  and 
a  receiver  has  been  appointed,  the 
comptroller  has  no  authority  to  appoint 
another  receiver.  Harvey  v.  Lord  (G. 
G.  1882)  10  Fed.  236. 

Appointments  of  receivers  of  national 
banks,  made  by  the  comptroller  of  the 
currency  as  provided  by  law,  are  to  be 
presumed  to  be  made  with  the  concur- 
rence or  approval  of  the  secretary  of 
the  treasury,  and  are  made  by  the  head 
of  a  department,  within  the  meaning  of 
section  2,  art  2,  Const.  U.  S.  Price  v. 
Abbott  (G.  C.  1883)  17  Fed.  506. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  bank  against  the  stock- 
holders to  collect  an  assessment,  they 
cannot  inquire  into  the  legality  of  the 
receiver's  appointment  Yoimg  v. 
Wempe  (G.  C.  1891)  46  Fed.  354. 

The  power  vested  in  the  comptroller 
of  the  currency  to  appoint  a  receiver  is 
discretionary;  and  Ms  decision  as  to 
such  insolvency,  for  the  purpose  of  such 
an  appointment,  is  final,  and  not  re- 
viewable by  the  court.  Washington 
Nat  Bank  v.  Eckels  <G.  G.  1893)  57 
Fed.  870. 

The  right  to  put  a  national  bank  in 
voluntary  liquidation,  given  to  stock- 
holders by  section  9806,  ante,  does  not 
affect  the  right  of  the  comptroller  to 
appoint  a  receiver.    Id. 

The  comptroller's  decision  is  conclu- 
sive of  the  facts  authorizing  the  ap- 
pointment of  a  receiver.  Tillinghast  v. 
Bailey  (O.  C.  1897)  86  Fed.  46,  affirm- 
ed (1900)  99  Fed.  801,  40  G.  G:  A.  93. 

As  to  those  matters  specified  by  the 
federal  bank  acts  as  authorizing  the 
Gomptroller  to  appoint  a  receiver  for  a 
national  bank,  his  jurisdiction  is  exclu- 
sive, but  in  other  contingencies  a  court 
of  equity,  federal  or  state,  with  proper 
parties  before  it,  and  in  a  proper  case, 
has  jurisdiction  of  a  national  bank  and 
the  directors  thereof  to  compel  them  to 
observe  their  obligations  to  their  stock- 


holders, and  has  power  to  appoint  a  re- 
ceiver, and  where  a  national  bank  went 
into  voluntary  liquidation  and  was  not 
insolvent,  owing  only  a  small  debt  to 
the  only  persons  who  had  any  claims 
upon  the  assets  except  the  stockholders, 
a  state  court  could  appoint  a  receiver 
and  require  an  accounting  at  the  suit  of 
a  minority  stockholder.  Qrout  v.  First 
Nat  Bank  (Golo.  1910)  111  P.  556. 

If  a  national  bank  has  ceased  to  be  a 
going  concern,  its  creditors  having  been 
paid  in  full  and  nothing  remaining  but 
the  collection  of  its  assets  and  their 
distribution  among  the  stockholders, 
held,  that  the  appointment  of  a  receiv- 
er of  a  claim  by  such  bank  against  a 
director  for  a  neglect  of  duty  is  prop- 
er. Wallach  v.  Billings  (1911)  161  UL 
App.  317. 

Under  the  act  of  congress  for  the  or- 
ganization of  national  banks,  it  is  the 
province  of  the  comptroller  of  the  cur- 
rency to  determine  whether  the  emer- 
gency which  authorizes  the  appointment 
of  a  receiver  for  a  bank  has  arisen  or 
not  And  whenever  he  determines  that 
the  emergency  has  arisen,  and  appoints 
a  receiver  accordingly,  his  determina- 
tion is  conclusive  upon  the  debtors  of 
the  bank,  though  it  may  not  be  so  upon 
the  bank  itself.  Piatt  v.  Grawford  (N. 
Y.  1868)  8  Abb.  Prac.  (N.  S.)  297. 

Effect  of  appolntment.-/rhe  appoint- 
ment of  a  receiver  for  an  insolvent  na- 
tional bank  does  not  dissolve  the  cor- 
poration so  as  to  prevent  the  recovery 
of  a  judgment  against  it  on  a  valid 
claim.  Ghemical  Nat  Bank  of  Ghicago 
V.  Hartford  Deposit  Go.  (1896)  16  Sup. 
Gt  439,  441,  161  U.  S.  1,  40  L.  Ed. 
595. 

The  suspension  of  a  national  bank 
and  the  appointment  of  a  receiver  do 
not  defeat  a  right  previously  acquired 
by  service  of  an  attachment  against  the 
bank  as  garnishee,  but  the  assets  pass 
to  the  receiver  burdened  with  a  lien  in 
favor  of  the  plaintiff  in  the  attachment, 
which  cannot  be  disregarded  or  displac- 
ed by  the  comptroller  of  the  currency. 
Earle  v.  Gommonwealth  of  Pennsyl- 
vania (1900)  20  Sup.  Gt  915,  44  L. 
Ed.  1146. 

One  appointed  merely  temporary  re- 
ceiver of  a  national  bank  on  account  of 
a  suspension  of  payments,  arising  from 
defalcations  of  certain  officers,  is  not 
necessarily  such  a  representative  of  the 
bank  that  limitations  provided  in  an  in- 
surance policy,  intended  to  indemnify 
the  bank  against  such  defalcations,  will 
commence  to  run  when  the  receiver  dis- 
covers the  frauds.  Jackson  v.  Fidelity 
&  Gasualty  Co.  (1896)  75  Fed.  359,  21 
G.  G.  A.  394. 

The  appointment  of  a  receiver  of  a 
national  bank,  and  his  taking  possession 
of  its  books  and  its  assets,  so  far  in- 
capacitates the  bank  from  investigating 
frauds  by  its  officials,  and  bringing  suit 
on  policies  insuring  their  fidelity,  as  to 
excuse  a  delay  by  the  bank  in  bringing 
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suit  on  such  polides,  within  a  period  o{ 
limitation  fixed  therein.    Id. 

The  assets  of  an  insolvent  national 
bank  are  not  brought  under  the  control 
or  protection  of  the  federal  courts  by 
being  taken  into  custody  by  a  receiver 
appointed  by  the  comptroller  of  the 
currency.  Snohomish  County  y.  Puget 
Sound  Nat  Bank  (O.  C.  1887)  SI  Fed. 
518. 

The  appointment  of  a  receiver  for  a 
national  bank  by  the  comptroller,  be- 
cause of  its  failure  to  redeem  its  cur- 
rency, is  not  such  a  dissolution  of  the 
corporation  as  will  prevent  a  creditor 
from  maintaining  an  action  against  it 
after  the  comptroller  has  disallowed  his 
claim,  particularly  as  the  act  of  con- 
gress expressly  provides  for  the  causes 
of  forfeiture  and  the  proceedings  to  en- 
force it,  the  failure  to  redeem  currency 
not  being  one  of  such  causes.  National 
Pahquioque  Bank  v.  First  Nat.  Bank 
(1870)  86  Conn.  325. 

In  an  action  of  deceit  against  the  di- 
rectors of  a  national  bank  to  recover 
damages  sustained  by  persons  who  had 
loaned  money,  and  taken  as  collateral 
security  therefor  the  stock  of  the  bank, 
relying  upon  the  published  statement  of 
the  directors  as  to  its  financial  condi- 
tion, it  is  no  defense  that  the  bank  has 
been  placed  by  the  comptroller  of  the 
currency  in  the  hands  of  a  receiver,  or 
that  the  receiver  has  settled  with  the 
directors,  and  released  them  from  all  li- 
ability, where  it  does  not  also  appear 
that  plaintiffs  had  elected  to  proceed 
against  the  bank.  Barnes  v.  Pogue 
(Ohio  Super.  Ct.  Cin.  1893)  29  Wkly. 
Law  Bui.  382. 

Proceedings  in  state  courts.— ^That  a 
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has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that 
thereafter  an  agent  has  been  appointed, 
gives  that  court  no  authority  to  en- 
join a  stockholder  in  the  bank  from 
prosecuting  actions  in  the  state  courts, 
in  behalf  of  the  bank,  against  its  direc- 
tors, or  against  using  the  bank's  name 
in  writs  of  error  sued  out  from  the 
United  States  supreme  court  to  review 
the  judgments  of  the  state  supreme 
court  in  such  actions.  Ex  parte  Chet- 
wood  (1897)  17  Sup.  Ct  385,  392,  165 
TJ.  a  443,  41  L.  Ed.  782. 

An  attachment  of  a  national  bank  and 
its  receiver  as  garnishees  can  be  main- 
tained in  a  state  court,  although  it  can- 
not create  any  lien  upon  specific  assets 
of  the  bank  in  the  receiver's  hands,  or 
disturb  his  custody  of  those  assets,  or 
prevent  him  from  paying  to  the  treas- 
urer of  the  United  States,  subject  to 
the  order  of  the  comptroller  of  the  cur- 
rency, all  moneys  coming  to  his  hands 
or  realized  by  him  as  receiver  from  the 
sale  of  the  property  and  assets  of  the 
bank.  Earle  v.  Conway  (1900)  20  Sup. 
Ct.  918,  44  L.  Ed.  1149,  affirming  judg- 
ment Conway  v.  Chestnut  St.  Nat 
Bank  (1899)  42  A.  308,  189  Pa.  610. 

Where  a  judgment  creditor  of  a  na- 
tional bank  has  had  his  execution  re- 
turned nulla  bona,  the  bank  having  gone 
into  liquidation,  and  having  no  ostensi- 
ble property  on  which  levy  may  be 
made,  he  may  enjoin  the  bank  from  dis- 
posing of  its  assets  among  its  stock- 
holders, and  have  a  receiver  appointed, 
though  a  bill  has  been  filed  in  a  federal 
court  by  the  stockholders,  praying  for 
the  appointment  of  a  receiver.  Mer- 
chants' &  Planters'  Nat  Bank  v.  Ma- 
sonic Hall  (1879)  63  Ca.  549. 


§  9827.  (Act  June  30,  1876,  c.  156,  §  3,  as  amended,  Act  Aug,  3, 
1892,  c.  360,  and  Act  March  2,  1897,  c.  354.)  Shareholders' 
meeting ;  continuance  of  receivership  or  appointment  of  agent ; 
winding  up  business;    distribution  of  assets. 

Whenever  any  association  shall  have  been  or  shall  be  placed  in  the 
hands  of  a  receiver,  as  provided  in  section  fifty-two  hundred  and 
thirty-four  and  other  sections  of  the  Revised  Statutes  of  the  United 
States,  and  when,  as  provided  in  section  fifty-two  hundred  and  thirty- 
six  thereof,  the  Comptroller  of  the  Currency  shall  have  paid  to  each 
and  every  creditor  of  such  association,  not  including  shareholders 
who  are  creditors  of  such  association,  whose  claim  or  claims  as 
such  creditor  shall  have  been  proved  or  allowed  as  therein  prescribed, 
the  full  amount  of  such  claims,  and  all  expenses  of  the  receiver- 
ship and  the  redemption  of  the  circulating  notes  of  such  associa- 
tion shall  have  been  provided  for  by  depositing  lawful  money  of 
the  United  States  with  the  Treasurer  of  the  United  States,  the  Comp- 
troller of  the  Currency  shall  call  a  meeting  of  the  shareholders  of  such 
association  by  giving  notice  thereof  for  thirty  days  in  a  newspaper 
published  in  the  town,  city,  or  county  where  the  business  of  such  asso- 
ciation was  carried  on,  or  if  no  newspaper  is  there  published,  in  the 
newspaper  published  nearest  thereto.  At  such  meeting  the  share- 
holders shall  determine  whether  the  receiver  shall  be  continued  and 
shall  wind  up  the  affairs  of  such  association,  or  whether  an  agent 
shall  be  elected  for  that  purpose^  and  in  so  determining  the  said  share- 
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holders  shall  vote  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling  the  holder  to  one  vote,  and  the  majority  of  the  stock 
in  value  and  number  of  shares  shall  be  necessary  to  determine  whether 
the  said  receiver  shall  be  continued,  or  whether  an  agent  shall  be 
elected.  In  case  such  majority  shall  determine  that  the  said  receiver 
shall  be  continued,  the  said  receiver  shall  thereupon  proceed  with  the 
execution  of  his  trust,  and  shall  sell,  dispose  of,  or  otherwise  collect 
the  assets  of  the  said  association,  and  shall  possess  all  the  powers  and 
authority,  and  be  subject  to  all  the  duties  and  liabilities  originally  con- 
ferred or  imposed  upon  him  by  his  appointment  as  such  receiver,  so 
far  as  the  same  remain  applicable.  In  case  the  said  meeting  shall, 
by  the  vote  of  a  majority  of  the  stock  in  value  and  number  of  shares, 
determine  that  an  agent  shall  be  elected,  the  said  meeting  shall  there- 
upon proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or  by 
proxy,  eich  share  of  stock  entitling  the  holder  to  one  vote,  and  the 
person  who  shall  receive  votes  representing  at  least  a  majority  of 
stock  in  value  and  number  shall  be  declared  the  agent  for  the  pur- 
poses hereinafter  provided;  and  whenever  any  of  the  shareholders 
of  the  association  shall,  after  the  election  of  such  agent,  have  executed 
and  filed  a  bond  to  the  satisfaction  of  the  Comptroller  of  the  Currency, 
conditioned  for  the  payment  and  discharge  in  full  of  each  and  every 
claim  that  may  thereafter  be  proved  arid  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  performance  of  all  and  singular 
the  duties  of  such  trust,  the  Comptroller  and  the  receiver  shall  there- 
upon transfer  and  deliver  to  such  agent  all  the  undivided  or  uncol- 
lected or  other  assets  of  such  association  then  remaining  in  the  hands 
or  subject  to  the  order  and  control  of  said  Comptroller  and  said  re- 
ceiver, or  either  of  them ;  and  for  this  purpose  said  Comptroller  and 
said  receiver  are  hereby  severally  empowered  and  directed  to  ex- 
ecute any  deed,  assignment,  transfer,  or  other  instrument  in  writing 
that  may  be  necessary  and  proper;  and  upon  the  execution  and  de- 
livery of  such  instrument  to  the  said  agent  the  said  Comptroller  and 
the  said  receiver  shall  by  virtue  of  this  Act  be  discharged  from  any 
and  all  liabilities  to  such  association  and  to  each  and  all  the  creditors 
and  shareholders  thereof.  Upon  receiving  such  deed,  assignment, 
transfer,  or  other  instrument  the  person  elected  such  agent  shall 
hold,  control,  and  dispose  of  the  assets  and  property  of  such  associa- 
tion which  he  may  receive  under  the  terms  hereof  for  the  benefit  of 
the  shareholders  of  such  association,  and  he  may  in  his  own  name,  or 
in  the  name  of  such  association,  sue  and  be  sued  and  do  all  other 
lawful  acts  and  things  necessary  to  finally  settle  and  distribute  the 
assets  and  property  in  his  hands,  and  may  sell,  compromise,  or  com- 
pound the  debts  due  to  such  association,  with  the  consent  and  ap- 
proval of  the  circuit  or  district  court  of  the  United  States  for  the  dis- 
trict where  the  business  of  such  association  was  carried  on,  and  shall 
at  the  conclusion  of  his  trust  render  to  such  district  or  circuit  court  a 
full  account  of  all  his  proceedings,  receipts,  and  expenditures  as  such 
agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  ac- 
counts and  discharge  said  agent  and  the  sureties  upon  said  bond. 
And  in  case  any  such  agent  so  elected  shall  refuse  to  serve,  or  die, 
resign,  or  be  removed,  any  shareholder  may  call  a  meeting  of  the 
shareholders  of  such  association  in  the  town,  city,  or  village  where 
the  business  of  the  said  association  was  carried  on,  by  giving  notice 
thereof  for  thirty  days  in  a  newspaper  published  in  said  town,  city, 
or  village,  or  if  no  newspaper  is  there  published,  in  the  newspaper 
published  nearest  thereto,  at  which  meeting  the  shareholders  shall 
elect  an  agent,  voting  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling,  the  holder  to  one  vote,  and  when  such  agent  shall 
have  received  votes  representing  at  least  a  majority  of  the  stock  in 
value  and  number  of  shares,  and  shall  have  executed  a  bond  to  the 
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shareholders  conditioned  for  the  faithful  performance  of  his  duties, 
in  the  penalty  fixed  by  the  shareholders  at  said  meeting,  with  two 
sureties,  to  be  approved  by  a  judge  of  a  court  of  record,  and  file 
said  bond  in  the  office  of  the  clerk  of  a  court  of  record  in  the  county 
where  the  business  of  said  association  was  carried  on,  he  shall  have 
all  the  rights,  powers,  and  duties  of  the  agent  first  elected  as  herein- 
before provided.  At  any  meeting  held  as  hereinbefore  provided  ad- 
ministrators or  executors  of  deceased  shareholders  may  act  and  sign 
as  the  decedent  might  have  done  if  living,  and  guardians  of  minors 
and  trustees  of  other  persons  may  so  act  and  sign  for  their  ward  or 
wards  or  cestui  que  trust.  The  proceeds  of  the  assets  or  property  of 
any  such  association  which  may  be  undistributed  at  the  time  of  such 
meeting  or  may  be  subsequently  received  shall  be  distributed  as  fol- 
lows: 

First.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the 
date  of  such  payment. 

Second.  To  repay  any  amount  or  amounts  which  have  been  paid 
in  by  any  shareholder  or  shareholders  of  such  association  upon  and 
by  reason  of  any  and  all  assessments  made  upon  the  stock  of  such 
association  by  the  order  of  the  Comptroller  of  the  Currency  in  ac- 
cordance with  the  provisions  of  the  statutes  of  the  United  States; 
and 

Third.  The  balance  ratably  among  such  stockholders,  in  proportion 
to  the  number  of  shares  held  and  owned  by  each.  Such  distribution 
shall  be  made  from  time  to  time  as  the  proceeds  shall  be  received  and 
as  shall  be  deemed  advisable  by  the  said  Comptroller  or  said  agent. 
(19  Stat.  63.    27  Stat.  345.    29  Stat.  600.) 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Whenever  any  association  shall  have  been  or  shall  be  placed  in  the  hands 
of  a  receiver,  as  provided  in  section  fifty  two  hundred  and  thirty-four  and 
other  sections  of  said  statutes,  and  when,  as  provided  in  section  fifty-two  hun- 
dred and  thirty-six  thereof,  the  Comptroller  shall  have  paid  to  each  and  ev- 
ery creditor  of  such  association,  not  including  shareholders  who  are  creditors 
of  such  association,  whose  claim  or  claims  as  such  creditor  shall  have  been 
proved  or  allowed  as  therein  prescribed,  the  full  amount  of  such  claims  and 
all  expenses  of  the  receivership,  and  the  redemption  of  the  circulating  notes  of 
such  association  shall  have  been  provided  for  by  depositing  lawful  money  of 
the  United  States  with  the  Treasurer  of  the  United  States,  the  Comptroller 
of  the  Currency  shall  call  a  meeting  of  the  shareholders  of  such  association  by 
giving  notice  thereof  for  thirty  days  in  a  newspaper  published  in  the  town, 
city,  or  county  where  the  business  of  such  association  was  carried  on,  or  if  no 
newspaper  is  there  published,  in  the  newspaper  published  nearest  thereto,  at 
which  meeting  the  shareholders  shall  elect  an  agent,  voting  by  ballot,  in  per- 
son or  by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote;  and 
when  such  agent  shall  have  received  votes  representing  at  least  a  majority  of 
the  stock  in  value  and  number  of  shares,  and  when  any  of  the  shareholders  of 
the  association  shall  have  executed  and  filed  a  bond  to  the  satisfaction  of  the 
Comptroller  of  the  Currency,  conditioned  for  the  payment  and  discharge  in  full 
of  any  and  every  claim  that  may  hereafter  be  proved  and  allowed  against  such 
association  by  and  before  a  competent  court,  and  for  the  faithful  performance 
and  discharge  of  all  and  singular  the  duties  of  such  trust,  the  Comptroller 
and  the  receiver  shall  thereupon  transfer  and  deliver  to  such  agent  all  the  un- 
divided or  uncollected  or  other  assets  and  property  of  such  association  then 
remaining  in  the  hands  or  subject  to  the  order  or  control  of  said  Comptroller 
and  said  receiver,  or  either  of  them ;  and  for  this  purpose,  said  Comptroller 
and  said  receiver  are  hereby  severally  empowered  to  execute  any  deed,  assign- 
ment, transfer,  or  other  instrument  in  writing  that  may  be  necessary  and 
proper;  whereupon  the  said  Comptroller  and  the  said  receiver  shall,  by  virtue 
of  this  act,  be  discharged  and  released  from  any  and  all  liabilities  to  such 
associations,  and  to  each  and  all  of  the  creditors  and  shareholders  thereof; 
and  such  agent  is  hereby  authorized  to  sell,  compromise,  or  compound  the  debts 
due  to  such  association  upon  the  order  of  a  competent  court  of  record  or  of 
the  United  States  circuit  court  for  the  district  where  the  business  of  the  as- 
sociation was  carried  on.  Such  agent  shall  hold,  control,  and  dispose  of  the 
assets  and  property  of  any  association  which  he  may  receive  as  hereinbefore 
provided  for  the  benefit  of  the  shareholders  of  such  association  as  they,  or  a 
majority  of  them  in  value  or  number  of  shares  may  direct,  distributing  such 
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assets  and  property  among  such  shareholders  in  proportion  to  the  shares  held 
by  each;    and  he  may,  in  his  own  name  or  in  the  name  of  such  association, 
sue  and  be  sued,  and  do  all  other  lawful  acts  and  things  necessary  to  finally 
settle  and  distribute  the  assets  and  property  in  his  hands.    In  selecting  an 
agent  as  hereinbefore  provided,  administrators  or  executors  of  deceased  share- 
holders may  act  and  sign  as  the  decedent  might  have  done  if  living,  and  guard- 
ians may  so  act  and  sign  for  their  ward  or  wards.'* 
It  was  amended  by  Act  Aug.  3,  1892,  c.  360,  cited  above,  to  read  as  follows: 
"Whenever  any  association  shall  have  been  or  shall  be  placed  in  the  hands 
of  a  receiver,  as  provided  in  section  fifty-two  hundred   and  thirty-four  and 
other  sections  of  the  Revised  Statutes  of  the  United  States,  and  when,  as  pro- 
vided in  section  fifty-two  hundred  and  thirty-six  thereof,  the  Comptroller  of 
the  Currency  shall  have  paid  to  each  and  every  creditor  of  such  association, 
not  including  shareholders,  who  are  creditors  of  such  association,  whose  claim 
or  claims  as  such  creditor  shall  have  been  proved  or  allowed  as  therein  pre- 
scribed, the  full  amount  of  such  claims,  and  all  expenses  of  the  receivership 
and  the  redemption  of  the  circulating  notes  of  such  association  shall  have  been 
provided  for  by  depositing  lawful  money  of  the  United  States  with  the  Treas- 
urer of  the  United  States,  the  Comptroller  of  the  Currency  shall  call  a  meet- 
ing of  the  shareholders  of  such  association  by  giving  notice  thereof  for  thirty 
days  in  a  newspaper  published  in  the  town,  city,  or  county  where  the  busi- 
ness of  such  association  was  carried  on,  or  if  no  newspaper  is  there  published, 
in  the  newspaper  published  nearest  thereto.    At  such  meeting  the  shareholders 
shall  determine  whether  the  receiver  shall  be  continued  and  shall  wind  up  the 
affairs  of  such  association,  or  whether  an  agent  shall  be  elected  for  that  pur- 
pose, and  in  so  determining  the  said  shareholders  shall  vote  by  a  ballot  in 
person  or  by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote  and 
the  majority  of  the  stock  in  value  and  number  of  shares  shall  be  necessary 
to  determine  whether  the  said  receiver  shall  be  continued  or  whether  an  agent 
shall  be  elected.    In  case  such  majority  shall  determine  that  the  said  receiver 
shall  be  continued,  the  said  receiver  shall  thereupon  proceed  with  the  execution 
of  his  trust  and  shall  sell,  dispose  x)f,  or  otherwise  collect  the  assets  of  the 
said  association  and  shall  possess  all  the  powers  and  authority,  and  be  sub- 
ject to  all  the  duties  and  liabilities  originally  conferred  or  imposed  upon  him 
by  his  appointment  as  such  receiver,  so  far  as  the  same  remain  applicable. 
In  case  the  said  meeting  shall  by  the  vote  of  a  majority  of  the  stock  in  value 
and  number  of  shares  determine  that  an  agent  shall  be  elected,  the  said  meet- 
ing shall  thereupon  proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or  by 
proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the  person  who 
shall  receive  votes  representing  at  least  a  majority  of  stock  in  value  and  num- 
ber shall  be  declared  the  agent   for   the  purposes   hereinafter   provided,  and 
whenever  any  of  the  shareholders  of  the  association  shall,  after  the  election  of 
such  agent,  have  executed  and  filed  a  bond  to  the  satisfaction  of  the  Comptrol- 
ler of  the  Currency,  conditioned  for  the  payment  and  discharge  in  full  of  each 
and  every  claim  that  may  thereafter  be  proved  and  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  performance  of  all  and  singular  the  duties 
of  such  trust,  the  Comptroller  and  the  receiver  shall  thereupon  transfer  and 
deliver  to  such  agent  all  the  undivided  or  uncollected  or  other  assets  of  such 
association  then  remaining  in  the  hands  or  subject  to  the  order  and  control 
of  said  Comptroller  and  said  receiver,  or  either  of  them;    and  for  this  pur- 
pose said  Comptroller  and  said  receiver  are  hereby  severally  empowered  and 
directed  to  execute  any   deed,  assignment,   transfer,   or   other  instrument  in 
writing  thAt  may  be  necessary  and  proper,  and  upon  the  execution  and  de- 
livery of  such  instrument  to  the  said  agent  the  said  Comptroller  and  the  said 
receiver  shall  by  virtue  of  this  act  be  discharged  from  any  and  all  liabilities 
to  such  association,  and  to  each  and  all  the  creditors  and  shareholders  thereof. 
Upon  receiving  such  deed,  assignment,  transfer,  or  other  instrument,  the  per- 
son elected  such  agent  shall  hold,  control,  and  dispose  of  the  assets  and  prop- 
erty of  such  association  which  he  may  receive  under  the  terms  hereof,  for  the 
benefit  of  the  shareholders  of  such  association,  and  he  may  in  his  own  name,  or 
in  the  name  of  such  association,  sue  and  be  sued,  and  do  all  other  lawful  acts 
and  things  necessary  to  finally  settle  and  distribute  the  assets  and  property  in 
his   hands,  and  may   sell,  compromise,   or  compound   the  debts  due  to  such 
association,  with. the  consent  and  approval  of  the  circuit  or  district  court  of 
the  United  States  for  the  district  where  the  business  of  such  association  was 
carried  on,  and  shall  at  the  conclusion  of  his  trust  render  to  such  district  or 
circuit  court  a  full  account  of  all  his  proceedings,  receipts,  and  expenditures 
as  such  agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  ac- 
counts and  discharge  said  agent  and  the  sureties  upon  said  bond.    At  such 
meeting,  held  as  hereinbefore  provided,  administrators  or  executors  of  deceased 
shareholders  may  act  and  sign  as  the  decedent  might  have  done  if  living,  and 
guardians  of  minors  and  trustees  of  other  persons  may  so  act  and  sign  for 
their  ward  or  wards  or  cestui  que  trust.    The  proceeds  of  the  assets  or  prop- 
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erty  of  any  each  association  which  may  he  undistributed  at  the  time  of  such 
meeting  or  may  be  subsequently  received  shall  be  distributed  as  follows: 

*'First.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the  date  of 
such  payment 

"Second.  To  repay  any  amount  or  amounts  which  have  been  paid  in  by  sny 
shareholder  or  shareholders  of  such  association  upon  and  by  reason  of  any 
and  all  assessments  made  upon  the  stock  of  such  association  by  the  order  of 
the  Comptroller  of  the  Currency  in  accordance  with  the  provisions  of  the  stat- 
utes of  the  United  States ;  and 

'*Third.  The  balance  ratably  among  such  stockholders  in  proportion  to  the 
number  of  shares  held  and  owned  by  each.  Such  distribution  shall  be  made, 
from  time  to  time,  as  the  proceeds  shall  be  received  and  as  shall  be  deemed  ad- 
visable by  the  said  Comptroller  or  said  agent" 

It  was  further  amended  by  Act  March  2,  1897,  c.  354,  last  cited  above,  to 
read  as  set  forth  here. 

R.  S.  II  5234,  5236,  mentioned  in  this  section,  are  set  forth  ante,  H  9821, 
9823. 

Provisions  relating  to  the  purchase  by  a  receiver  of  property  of  the  bank  of 
which  he  is  receiver,  to  be  sold  on  execution,  etc.,  were  made  by  Act  March 
29,  1886,  c  28,  post,  ||  9828-9830. 

Notes  of  Deoisioas 


Operatlen  of  statutew— The  provision 
that,  after  the  receiver  has  had  charge 
of  the  bank  long  enough  to  pay  all  its 
debts,  the  stockholders  may  select  an 
agent  to  take  charge  of  such  assets  as 
remain,  does  not  limit  the  power  of  the 
comptroller  to  take  action  before  the 
bank  ceases  to  do  a  banking  business. 
Washington  Nat  Bank  v.  Eckels  (C.  C. 
1893)  57  Fed.  870. 

Selection  and  authority  of  agent^-A 

duly  elected  "agent"  proceeds  with  like 
authority  to  that  of  the  receiver,  and 
is  not  on  officer  of  the  circuit  court, 
though  he  is  required  by  the  statute 
to  render  an  account  to  it  of  all  his 
proceedings,  expenditures,  etc.,  and  he 
and  his  sureties  are  finally  discharged 
by  its  order.  Ex  parte  Chetwood  (1897) 
17  Sup.  Ct  385,  391,  165  U.  S.  443,  41 
L.  Ed.  782. 

The  agent  takes  the  place  of  the  re- 
ceiver, and  is  at  least  a  quasi  public 
officer,  the  regiilarity  and  validity  of 
whose  appointment  cannot  be  question- 
ed in  a  collateral  proceeding.  Chet- 
wood V.  CaUfornia  Nat  Bank  (1896) 
45  P.  854,  113  Cal.  649. 

Action    against    agent— Removal    of 

oauses.^rhe  agent  is  appointed  for 
winding  up  the  affairs  of  a  national 
bank,  and  his  duties  and  liabilities  arise 
under  the  constitution  or  laws  of  the 
United  States;  and  therefore  the  fed- 
eral court  has  jurisdiction  of  an  action 
brought  against  such  agent  by  the 
pledgor  of  corporate  stock,  and  which 
action  is  based  on  the  fact  that  such 
agent  has  improperly  sold  such  stock  as 
assets  of  the  defunct  bank;  and  there- 
fore such  action  may  be  removed  from 
the  state  to  the  federal  court,  irrespec- 
tive of  the  question  of  diverse  citisen- 
ship.  Guarantee  Co.  of  North  Dakota 
V.  Hanway  (1900)  104  Ted.  369,  44  0. 
O.  A.  812. 

Control  of  assots^-The  assets  of  an 
insolvent  national  bank  are  not  brought 
under  the  control  or  protection  of  the 
federal  courts  by  their  transfer  from 
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the  receiver  to  an  agent  of  the  share- 
holders appointed  pursuant  to  the  act 
of  congress  to  wind  up  the  affairs  of  the 
bank.  Snohomish  Countgr  v.  Puget 
Sound  Nat  Bank  (C.  C.  1897)  81  Fed. 
518. 

Where  an  action  brought  by  a  stock- 
holder in  a  national  bank,  in  behalf  of 
the  corporation  while  in  the  hands  of 
a  receiver,  has  terminated,  an  agent  of 
the  corporation  elected  to  succeed  the 
receiver  as  provided  by  law,  and  charg- 
ed with  the  duty  of  controlling  and  dis- 
posing of  its  assets  and  of  distributing 
the  proceeds,  is  entitled  to  receive  the 
proceeds  of  such  action,  less  a  reason- 
able allowance  to  the  plaintiff  for  his 
costs,  disbursements,  and  attorney's 
fees.  Chetwood  v.  California  Nat 
Bank  (1896)  45  P.  854,  113  CaL  649. 

Enforoomont  of  stookhoidera*  Liabll- 
lty.-«ee  notes  under  ||  9689,  9807, 
ante. 

An  agent  diosen  by  stockholders  to 
take  charge  of  the  business  of  a  na- 
tional bank  in  liquidation  cannot,  aft- 
er all  debts  have  been  paid,  enforce 
the  individual  liability  of  stockholders, 
as  he  has  no  greater  powers  than  those 
conferred  upon  the  receiver.  Church 
V.  Ayer  (D.  C.  1897)  80  Fed.  543. 

Agent  as  plaintiff.— When  the  receiv- 
er of  an  insolvent  national  bank  has 
been  displaced  by  an  "agent"  appointed 
under  the  acts  of  congress  in  that  be- 
half, it.  is  proper  practice  to  substitute, 
on  motion,  the  "agent"  as  the  plaintiff 
on  the  record  in  place  of  the  "receiver," 
in  a  suit  already  commenced  by  the 
latter.  McConville  v.  Gilmour  (C.  C. 
1888)  36  Fed.  277,  1  L.  B.  A.  498. 

The  liquidating  agent  of  a  national 
bank  has  authority  to  sue  a  stockhold- 
er on  his  unpaid  notes  held  by  the  bank, 
and  such  suit  may  be  brought  before 
the  bank's  affairs  are  closed.  Norwood 
V.  Interstate  Nat.  Bank  (1898)  48  S. 
W.  3,  92  Tex.  268,  reversing  judgment 
(Civ.  App.  1898)  45  S.  W.  927. 

Actions    against   agont  —  Where   a 
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shareholder's  agent  has  been  appoint- 
ed to  take  charge  of  the  assets  of.  a  na- 
tional bank  nnder  this  section,  provid- 
ing that  snch  agent  may  sue  and  be  sued 
in  his  own  name  or  in  the  name  of  the 
association,  suit  was  properly  institut- 
ed against  him  by  an  aUeged  creditor 
of  the  bank  to  recover  on  a  guaranty 
collateral  to  a  sale  to  complainant  of 
certain  stock  owned  by  the  bank.  Bar- 
ron V.  McKinnon  (C.  O.  1910)  170  Fed. 
769. 

Under  this  section  a  state  court  has 
jurisdiction  of  an  action  by  stockhold- 
ers to  compel  an  agent  so  appointed  to 
distribute  to  them  property  collected 
by  him.  Ingold  v.  Gllmore  (1907)  108 
N.  Y.  S.  373,  118  App.  Div.  727. 

Action  against  directors.— That  a  re- 
ceiver of  an  insolvent  national  bank 
has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that 


thereafter  an  agent  has  been  appointed 
to  succeed  the  receiver,  gives  that  court 
no  authority  to  enjoin  a  stockholder  in 
the  bank  from  prosecuting  actions  in 
the  state  courts,  in  behalf  of  the  bank, 
against  its  directors,  or  against  using 
the  bank's  name  in  writs  of  error  sued 
out  from  the  United  States  supreme 
court  to  review  the  judgments  of  the 
state  supreme  court  in  such  actions. 
Ex  parte  Chetwood  (1897)  17  Sup.  Ct. 
385,  165  U.  S.  443,  41  L.  Ed.  782. 

A  stockholder  of  an  insolvent  na- 
tional bank  may  bring  a  suit  in  a  state 
court,  in  behalf  of  the  bank  and  him- 
self, as  a  representative  stockholder, 
against  the  directors,  to  recover  money 
alleged  to  have  been  lost  through  their 
negligence  and  breach  of  trust,  when 
the  bank's  officers,  the  receiver,  and 
the  comptroller  of  the  currency  have  all 
refused  to  bring  such  a  suit.    Id. 


§  9828.  (Act  March  29,  1886,  c.  28,  §  1.)  Purchase  by  receiver  of 
property  of  bank;  request  to  Comptroller. 
Whenever  the  receiver  of  any  national  bank  duly  appointed  by 
the  Comptroller  of  the  Currency,  and  who  shall  have  duly  qualified 
and  entered  upon  the  discharge  of  his  trust,  shall  find  it  in  his  opin- 
ion necessary,  in  order  to  fully  protect  and  benefit  his  said  trust, 
to  the  extent  of  any  and  all  equities  that  such  trust  may  have  in  any 
property,  real  or  personal,  by  reason  of  any  bond,  mortgage,  as- 
signment, or  other  proper  legal  claim  attaching  thereto,  and  which  said 
property  is  to  be  sold  under  any  execution,  decree  of  foreclosure,  or 
proper  order  of  any  court  of  jurisdiction,  he  may  certify  the  facts 
in  the  case,  together  with  his  opinion  as  to  the  value  of  the  property 
to  be  sold,  and  the  value  of  the  equity  his  said  trust  may  have  in  the 
same,  to  the  Comptroller  of  the  Currency,  together  with  a  request 
for  the  right  and  authority  to  use  and  employ  so  much  of  the  money 
of  said  trust  as  may  be  necessary  to  purchase  such  property  at  such 
sale.    (24  Stat.  8.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  as  an 
act  additional  to  the  National  Bank  Act  of  June  3,  1864,  c.  106,  13  Stet  99, 
which  was  incorporated  into  this  Title  of  the  Revised  Statutes. 

See  notes  to  Act  June  20,  1874,  c.  343,  i  1,  ante,  fi  9667. 

§  9829.  (Act  March  29,  1886,  c.  28,  §  2.)     Approval  of  request. 

Such  request,  if  approved  by  the  Comptroller  of  the  Currency, 
shall  be,  together  with  the  certificate  of  facts  in  the  case,  and  his 
recommendation  as  to  the  amount  of  money  which,  in  his  judgment, 
should  be  so  used  and  employed,  submitted  to  the  Secretary  of  the 
Treasury,  and  if  the  same  shall  likewise  be  approved  by  him,  the  re- 
quest shall  be  by  the  Comptroller  of  the  Currency  allowed,  and  notice 
thereof,  with  copies  of  the  request,  certificate  of  facts,  and  indorse- 
ment of  approvals,  shall  be  filed  with  the  Treasurer  of  the  United 
States.    (24  Stat.  8.) 

§  9830.  (Act  March  29,  1886,  c.  28,  §  3.)    Pajrment. 

Whenever  any  such  request  shall  be  allowed  as  hereinbefore  pro- 
vided, the  said  Comptroller  of  the  Currency  shall  be,  and  is,  empow- 
ered to  draw  upon  and  from  such  funds  of  any  such  trust  as  may 
be  deposited  with  the  Treasurer  of  the  United  States  for  the  benefit 
of  the  bank  in  interest,  to  the  amount  as  may  be  recommended  and 
allowed  and  for  the  purpose  for  which  such  allowance  was  made: 
Provided,  however.  That  all  payments  to  be  made  for  or  on  account 
of  the  purchase  of  any  such  property  and  under  any  such  allowance 
shall  be  made  by  the  Comptroller  of  the  Currency  direct,  with  the 
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erty  of  any  each  asBociation  which  may  be  undistributed  at  the  time  of  auch 
meeting  or  may  be  subsequently  received  shall  be  distributed  as  follows: 

**Flrst.  To  pay  the  expenses  of  the  execution  of  Uie  trust  to  the  date  of 
■och  payment 

"Second.  To  repay  any  amount  or  amounts  which  have  been  paid  in  by  any 
shareholder  or  shareholders  of  such  association  upon  and  by  reason  of  any 
and  all  assessments  made  upon  the  stock  of  such  association  by  the  order  of 
the  Comptroller  of  the  Currency  in  accordance  with  the  provisions  of  the  stat- 
utes of  the  United  States ;   and 

*Third.  The  balance  ratably  among  such  stockholders  in  proportion  to  the 
number  of  shares  held  and  owned  by  each.  Such  distribution  shall  be  made, 
from  time  to  time,  as  the  proceeds  shall  be  received  and  as  shall  be  deemed  ad- 
visable by  the  said  Comptroller  or  said  agent" 

It  was  further  amended  by  Act  March  2,  1897,  c.  854,  last  cited  above,  to 
read  as  set  forth  here. 

R.  S.  II  5234,  5236,  mentioned  in  this  section,  are  set  forth  ante,  H  9821, 
9823. 

Provisions  relating  to  the  purchase  by  a  receiver  of  property  of  the  bank  of 
which  he  is  receiver,  to  be  sold  on  execution,  etc.,  were  made  by  Act  March 
29,  1886,  c.  28,  post,  ||  9828-9830. 

Notes  of  Deeiaioas 


Operation  of  statutOw— The  provision 
that,  after  the  receiver  has  had  charge 
of  the  bank  long  enough  to  pay  all  its 
debts,  the  stockholders  may  select  an 
agent  to  take  charge  of  such  assets  as 
remain,  does  not  limit  the  power  of  the 
comptroller  to  take  action  before  the 
bank  ceases  to  do  a  banking  business. 
Washington  Nat  Bank  v.  Eckels  (C.  C. 
1893)  57  Fed.  870. 

Selection  and  authority  of  agent^-A 

duly  elected  ''agent"  proceeds  with  like 
authority  to  that  of  the  receiver,  and 
is  not  on  officer  of  the  circuit  court, 
though  he  is  required  by  the  statute 
to  render  an  account  to  it  of  all  his 
proceedings,  expenditures,  etc.,  and  he 
and  his  sureties  are  finally  discharged 
by  its  order.  Ex  parte  Chetwood  (1897) 
17  Sup.  Ct  385,  391,  165  U.  S.  443,  41 
L.  Ed.  782. 

The  agent  takes  the  place  of  the  re- 
ceiver, and  is  at  least  a  quasi  public 
officer,  the  regularity  and  validity  of 
whose  appointment  cannot  be  question- 
ed in  a  collateral  proceeding.  Chet- 
wood V.  CaUfornia  Nat  Bank  (1896) 
45  P.  854,  113  Cal.  649. 

Action    against    agent— Removal    of 

causes.— The  agent  is  appointed  for 
winding  up  the  affairs  of  a  national 
bank,  and  his  duties  and  liabilities  arise 
under  the  constitution  or  laws  of  the 
United  States;  and  therefore  the  fed- 
eral court  has  jurisdiction  of  an  action 
brought  against  such  agent  by  the 
pledgor  of  corporate  stock,  and  which 
action  is  based  on  the  fact  that  such 
agent  has  improperly  sold  such  stock  as 
assets  of  the  defunct  bank;  and  there- 
fore such  action  may  be  removed  from 
the  state  to  the  federal  court.  Irrespec- 
tive of  the  question  of  diverse  citizen- 
ship. Guarantee  Co.  of  North  Dakota 
V.  Hanway  (1900)  104  Fed.  369,  44  0. 
C.  A.  312. 

Control  of  as80ta.F-The  assets  of  an 
insolvent  national  bank  are  not  brought 
under  the  control  or  protection  of  the 
federal  courts  by  their  transfer  from 
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the  receiver  to  an  agent  of  the  share- 
holders appointed  pursuant  to  the  act 
of  congress  to  wind  up  the  affairs  of  the 
bank.  Snohomish  County  v.  Puget 
Sound  Nat  Bank  (C.  C.  1897)  81  Fed. 
518. 

Where  an  action  brought  by  a  stock- 
holder in  a  national  bank,  in  behalf  of 
the  corporation  while  in  the  hands  of 
a  receiver,  has  terminated,  an  agent  of 
the  corporation  elected  to  succeed  the 
receiver  as  provided  by  law,  and  charg- 
ed with  the  duty  of  controlling  and  dis- 
posing of  its  assets  and  of  distributing 
the  proceeds,  is  entitled  to  receive  the 
proceeds  of  such  action,  less  a  reason- 
able allowance  to  the  plaintiff  for  his 
costs,  disbursements,  and  attorney's 
fees.  Chetwood  v.  California  Nat 
Bank  (1896)  45  P.  854,  113  CaL  649. 

Enforoomont  of  atockholdora'  Liabil- 
ity^—See  notes  under  {§  9689,  9807. 
ante. 

An  agent  dicnsen  by  stockholders  to 
take  charge  of  the  business  of  a  na- 
tional bank  in  liquidation  cannot  aft- 
er all  debts  have  been  paid,  enforce 
the  individual  liability  of  stockholders, 
as  he  has  no  greater  powers  than  those 
conferred  upon  the  receiver.  Church 
V.  Ayer  (D.  C.  1897)  80  Fed.  548. 

Agent  as  plaint  iff  .—When  the  receiv- 
er of  an  insolvent  national  bank  has 
been  displaced  by  an  "agent"  appointed 
under  the  acts  of  congress  in  that  be- 
half, it.  is  proper  practice  to  substitute, 
on  motion,  the  **agent"  as  the  plaintiff 
on  the  record  in  place  of  the  "receiver," 
in  a  suit  already  commenced  by  the 
latter.  McConville  v.  Gilmour  (C.  C. 
1888)  36  Fed.  277,  1  L.  B.  A.  49a 

The  liquidating  agent  of  a  national 
bank  has  authority  to  sue  a  stockhold- 
er on  his  unpaid  notes  held  by  the  bank, 
and  such  suit  may  be  brought  before 
the  bank's  affairs  are  dosed.  Norwood 
V.  Interstate  Nat.  Bank  (1898)  48  P 
W.  3,  92  Tex.  268,  reversing  judgmr 
(Civ.  App.  1898)  45  S.  W.  927. 

Actions    aiMj^  H^Bt-  —  WhcT 
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ebareholder'fl   agent  bii  been   appoint-      thereafter  an  agent  baa  been  appointed 
'o  take  charge  o(  the  asaetB  of.  a  na-      to  succeed  the  receiver,  gives  that  court 


tional  bank  under  this  section,  provid-  no  authority  to  enjoin  a  stockholder  in 

lag  that  snch  agent  may  sue  and  be  sued  the   bank   fron   prosecuting   actions   in 

in  his  own  name  or  in  the  name  of  the  the  state  courts,  In  behalf  of  the  bank, 

association,  suit  was  properly  institat-  against  its   directors,   or  against  using 

ed  against  him   by  an  alleged  creditor  the  bank's  name  in  writs  of  error  saed 

of  the  bank  to  recover  on  a  gnaranty  ont   from   the   United   States    supreme 

collateral  to  a  sale   to  cotnplainant  of  court  to  review  the  judgments  of  the 

certain  stock  owned  by  the  bank.    Bar-  state    supreme   court   in   such   actions. 

ron  V.  McKinnon  (C.  C.  1910)  179  Fed.  Ei  parte  Chetwood  (1897)  17  Sup.  Ot. 

TeS9.  385,  165  U.  S.  443.  41  L.  Ed.  782. 

Under  thia  aection  a  state  court  has  a    stockholder    of    an    insotvent    na,- 

jnrisdictlon  of  an  action  by  stockhold-  tional  bank  may  bring  a  suit  in  a  state 

«ra  to  compel  an  agent  so  appointed  to  court,  in  behalf  of  the  bank  and  him- 

diatribute   to    them    property    collected  g^lf,    as    a    representative    stockholder, 

by  him.     Ingold  v.  Gilmore  (1907)  lOS  against  the  directors,  to  recover  money 

N.  Y.  S.  373.  118  App.  Div.  727.  alleged  to  have  been  lost  through  their 

Aotl«n  against  tllneton.— That  a  re-  negligence   and   breach   of   trust,    when 

ceiver    of   an   insolvent    national   bank  the   bank's    officers,    the   receiver,   and 

bas  applied  to  the  proper  circuit  court  the  comptroller  of  the  currency  have  all 

for   authority   to   sell  assets,   and   that  refused  to  bring  such  a  suit.    Id. 

§  9828.  (Act  March  29,  1886,  c.  28,  §  1.)  Purchase  by  receiver  of 
property  of  hank;  request  to  Comptroller. 
Whenever  the  receiver  of  any  national  bank  duly  appointed  by 
the  Comptroller  of  the  Currency,  and  who  shall  have  duly  qualified 
and  entered  upon  the  discharge  of  his  trust,  shall  find  it  in  his  opin- 
ion necessary,  in  order  to  fully  protect  and  benefit  his  said  trust, 
to  the  extent  of  any  and  all  equities  that  such  trust  may  have  in  any 
property,  real  or  personal,  by  reason  of  any  bond,  mortgage,  as- 
signment, or  other  proper  legal  claim  attaching  thereto,  and  which  said 
property  is  to  be  sold  under  any  execution,  decree  of  foreclosure,  or 
proper  order  of  any  court  of  jurisdiction,  he  may  certify  the  facts 
in  the  case,  together  with  his  opinion  as  to  the  value  of  the  property 
to  be  sold,  and  the  value  of  the  equity  his  said  trust  tnay  have  in  the 
same,  to  the  Comptroller  of  the  Currency,  together  with  a  request 
for  the  right  and  authority  to  use  and  employ  so  much  of  the  money 
of  said  trust  as  may  be  necessary  to  purchase  such  property  at  such 
sale.    (24  Stat.  8.) 

This  sectloD  and  the  two  sections  next  following  were  an  act  entitled  as  an 
act  additional  to  tbe  National  Bank  Act  of  June  3,  1864,  c.  106,  13  SUt  99, 
which  was  incorporated  into  thia  Title  of  the  Bevised  Statutes. 

See  notes  to  Act  June  20,  1874,  c.  343,  |  1,  ante,  j  96S7. 

§  9829.  (Act  March  29,  1886,  c.  28,  §  2.)     Approval  of  request. 

Such  request,  if  approved  by  the  Comptroller  of  the  Cfurrency, 
shall  be,  together  with  the  certificate  of  facts  in  the  case,  and  his 
recommendation  as  to  the  amount  of  money  which,  in  his  judgment, 
should  be  so  used  and  employed,  submitted  to  the  Secretary  of  the 
Treasury,  and  if  the  same  shall  likewise  be  approved  by  him,  the  re- 
quest shall  be  by  the  Comptroller  of  the  Currency  allowed,  and  notice 
thereof,  with  copies  of  the  request,  certificate  of  facts,  and  indorse- 
h  the  Treasurer  of  the  United 

\  3.)    Payment. 

■e  allowed  as  hereinbefore  pro- 
rrency  shall  be,  and  is,  empow- 
mds  of  any  such  trust  as  may 
ic  United  States  for  the  benefit 
it  as  may  be  recommended  and 
ich  such  allowance  was  made : 
i  to  be  made  for  or  on  account 
and  under  any  such  allowance 
the  Currency  direct,  with  the 
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the  comptroller  of  the  treasury  held  not 
to  preclude  a  recovery  on  an  award  of 
liquidators.  Jones  y.  Beaver  Nat  Bank 
(191^  134  N.  T.  S.  776,  150  App.  Div. 
145. 

Where  a  shareholder  of  an  insolvent 
national  bank  .failed  to  pay  an  assess- 
ment of  less  than  the  par  valne,  made 
by  the  comptroller,  a  purchaser  for 
value  of  the  former's  shares  was  not 
entitled  to  participate  in  the  equitable 
distribution  by  such  absent  of  money 
collected  and  turned  over  to  him  by  the 
comptroller  after  the  assessment  was 
made,  until  the  shareholders  who  paid 
the  assessment  were  first  reimbursed. 
Richardson  v.  Wallace  (1893)  39  S. 
C.  216,  17  S.  E.  725. 

The  assets  of  a  national  bank  being 
considered  insufficient  to  pay  its  debts, 
the  comptroller  ordered  an  assessment 
of  39  per  cent  on  the  stock.  One  of 
the  stockholders,  who  was  indebted  to 
the  bank,  had  been  sued  thereon,  and 
his  stock  was  attached,  and  sold  at 
sheriffs  sale  therefor,  and  on  this  stock 
no  assessment  was  paid«  After  the  as- 
sessment the  comptroller  unexpectedly 
collected  a  claim  of  $8,000  due  the 
bank,  which  amount  was  turned  over  to 
the  agent  of  the  stockholders.  Held, 
that  the  purchaser  of  shares  at  the 
sheriff's  sale  was  not  entitled  to  share 
in  such  fund  until  the  assessments  were 
refunded  to  the  shareholders  who  had 
paid  them.    Id. 

13.  State  ieglsiation.*-The  provision 
of  the  New  York  banking  law  that  debts 
due  savings  banks  by  an  insolvent  bank 
shall  be  preferred  is  repugnant  to  this 
section,  and  is  therefore  inapplicable  in 
the  case  of  a  national  bank.  Davis  v. 
Elmira  Sav.  Bank  (1896)  16  Sup.  Ct 
502.  161  U.  S.  275,  40  L.  Ed.  700. 

Laws  N.  Y.  1892,  c  689,  |  118,  pro- 
vides that  the  trustees  of  any  savings 
bank  may  "deposit  in  any  bank  in  this 
state  organized  under  any  law  of  this 
state  or  of  the  United  States"  a  sum 
not  exceeding  25  per  cent  of  its  paid- 
up  capital.  Section  130  provides  that 
aU  the  property  of  "any  bank"  which 
shall  become  insolvent  shall,  after  pro- 


viding for  payment  of  its  circulatinir 
•notes,  if  it  has  any,  be  applied  first  to 
the  payment  in  full  of  money  deposited 
therewith  by  any  savings  bank.  Held, 
that  the  term  "any  bank,"  as  used  in 
section  130,  applies  to  "national  banks" 
and  that  this  statute  does  not  conflict 
with  this  section,  as  the  acceptance  of 
a  deposit  from  a  savings  bank  is  with 
knowledge  of  the  statute,  whereby  an 
equitable  lien  is  created  in  favor  of  the 
savings  bank.  Elmira  Sav.  Bank  v. 
Davis  (1893)  73  Hun,  357.  26  N.  Y. 
Supp.  200,  25  li.  B.  A.  546,  applying 
Scott  V.  Armstrong  (1802)  146  U.  S: 
499,  13  Sup.  Ct  148,  36  L.  Ed.  1059, 
and  affirmed  (1894)  142  N.  Y.  500,  37 
N.  E.  646,  25  L.  R.  A.  546. 

Laws  N.  Y.  1892,  c.  689,  |  130,  which 
provides  that  a  claim  by  a  savings  bank 
as  a  depositor  in  a  national  bank  shall 
be  a  preferred  daim  in  case  the  nation- 
al bank  becomes  insolvent,  does  not  in- 
terfere with  the  utility  of  national 
banks  as  an  instrumentality  of  govern- 
ment, since  no  possessory  right  is  giv- 
en until  after  the  insolvency  of  the  na- 
tional bank.    Id. 

Cited    without    deflnlta    application, 

Kennedy  v.  Gibson  (1869)  8  WalL  498^ 
503,  19  L.  Ed.  476;  First  National 
Bank  v.  Colby  (1874)  21  WalL  609, 
612,  22  lu  Ed.  687;  Barle  v.  Pennsyl- 
vania (1900)  20  Sup.  Ct  915,  917,  178 
U.  S.  449,  44  L.  Ed.  1146;  Studebaker 
V.  Perry  (190?)  22  Sup.  Ct  463,  464, 
184  U.  S.  258.  46  U  Ed.  528;  Win- 
gate  V.  Orchard  (1896)  75  Fed.  241, 
243,  21  C.  C.  A.  315;  Denton  v.  Baker 
(1897)  79  Fed.  189,  193,  24  C.  C.  A. 
476;  King  v.  Pomeroy  (1903)  121  Fed. 
287.  58  C.  O.  A.  209;  Dolley  v.  Abilene 
Nat  Bank  (1910)  179  Fed.  461.  102 
C.  C.  A.  607,  32  L.  R.  A.  (N.  S.)  1065; 
Price  V.  Abbott  (C.  O.  1883)  17  Fed. 
506,  507;  Roberts  v.  Hill  (C.  C.  1885) 
24  Fed.  571,  575;  Louis  Snyders'  Sons 
Co.  V.  Armstrong  (C.  C  1888)  37  Fed. 
18.  22;  Tehan  v.  First  Nat  Bank  (C.  O. 
1889)  89  Fed.  577;  Merchants'  & 
Farmers'  Bank  v.  Austin  (C.  C.  1801) 
48  Fed.  25,  32;  GUbert  v.  McNulta  (C. 
C.  1899)  96  Fed.  83,  84;  In  re  Devlin 
(D.  C.  1910)  180  Fed.  170. 


§  9824.  (R.  S.  §  5237.)     Injunction  upon  receivership. 

Whenever  an  association  against  which  proceedings  have  been 
instituted,  on  account  of  any  alleged  refusal  to  redeem  its  circulating 
notes  as  aforesaid,  denies  having  failed  to  do  so,  it  may,  at  any  time 
within  ten  days  aher  it  has  been  notified  of  the  appointment  of  an 
agent,  as  provided  in  section  fifty-two  hundred  and*  twenty-seven,  apply 
to  the  nearest  circuit,  or  district,  or  territorial  court  of  the  United 
States  to  enjoin  further  proceedings  in  the  premises;  and  such  court, 
after  citing  the  Comptroller  of  the  Currency  to  show  cause  why  fur- 
ther proceedings  should  not  be  enjoined,  and  after  the  decision  of  the 
court  or  finding  of  a  jury  that  such  association  has  not  refused  to  re- 
deem its  circulating  notes,  when  legally  presented,  in  the  lawful  money 
of  the  United  States,  shall  make  an  order  enjoining  the  Comptroller, 
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and  any  receiver  acting  under  his  direction,  from  all  further  proceed- 
ings on  account  of  such  alleged  refusal. 

Act  June  8,  1864,  c.  106,  $  50,  18  Stat.  114. 
See  notes  to  R.  S.  i  5284,  ante,  |  9821. 

Cited    without    definite    applloatlon,      bert  v.  McNulta  (C.  C.  1809)  96  Fed. 
Hendee  v.  Connecticut  &  P.  R.  R.  Go.      88,  84. 
(C.  C.  1886)   26  Fed.  677,  678;    Gil- 

§  9825.  (R.  S.  §  5238.)     Fees  and  expenses. 

All  fees  for  protesting  the  notes  issued  by  any  national  banking 
association  shall  be  paid  by  the  person  procuring  the  protest  to  be 
made,  and  such  association  shall  be  liable  therefor;  but  no  part  of 
the  bonds  deposited  by  such  association  shall  be  applied  to  the  pay- 
ment of  such  fees.  All  expenses  of  any  preliminary  or  other  exam- 
inations into  the  condition  of  any  association  shall  be  paid  by  such 
association.  All  expenses  of  any  receivership  shall  be  paid  out  of 
the  assets  of  such  association  before  distribution  of  the  proceeds 
thereof. 

Act  June  3,  1864,  c.  106,  f  51,  13  Stat.  115. 
See  notes  to  R.  8.  §  5234,  ante,  f  9821. 

Notes  of  Deelsioiui 


Fees  of  district  attornsy^— The  ap- 
pointment of  special  counsel  by  the  re- 
ceiver, though  sanctioned  by  the  comp- 
troller, did  not  affect  the  district  at- 
torney's right  to  fees  as  counsel  for 
the  receiver,  in  suits  to  which  the  re- 
ceiver was  a  party,  it  appearing  that 
he  was  ready  and  offered  to  perform 
them,  and  did  perform  them  so  far  as 
the  opposition  of  the  receiver  allowed, 
no  want  of  skill,  diligence,  or  industry 
being  imputed  to  him.  Gibson  v.  Pe- 
ters (C.  C.  1888)  35  Fed.  721,  set 
aside  by  circuit  judge  <G.  O.  1888)  36 
Fed.  487,  and  judgment  affirmed 
(1893)  14  Sup.  Ct  184,  150  U.  S.  342, 
87  li.  Ed.  1104. 

A  district  attorney  need  not  wait  un- 
til actually  instructed  by  the  solicitor 
of  the  treasury,  to  enter  on  the  duties 
of  counsel  to  the  receiver,  but,  if  the 
solicitor  falls  to  give  directions,  he 
may  nevertheless  enter  on  the  duties, 
and  recover  compensation  from  the  re- 
ceiver.   Id. 

The  compensation  of  the  district  at- 
torney in  suits  under  this  section  is  not 
limited  to  the  fees  prescribed  by  law  in 
suits  to  which  the  United  States  is  a 
party;  but,  the  United  States  not  be- 
ing a  party  to  or  interested  in  such 
suits,  and  the  district  attorney's  com- 
pensation therein  not  being  audited  by 
any  of  the  treasury  officers  to  whose 
supervision  his  accounts  as  district  at- 
torney are  subjected,  he  is  entitled  to 
the  usual  compensation  for  such  servic- 
es, to  be  paid  out  of  the  assets  of  the 
bank.    Id. 

The  expenses  of  poceedings  institut- 
ed by  the  Comptroller  of  the  Currency 
for  the  forfeiture  of  the  charter  of  a 
national  banking  association,  including 
the  fee  of  the  United  States  attorney 
for  his  services  in  such  proceedings, 
should  be  defrayed  out  of  the  funds  or 
assets  of  the  association.  (1890)  19 
Op.  Atty.  Gen.  633. 


What  would  be  a  reasonable  fee  for 
the  services  of  the  district  attorney  de- 
pends upon  the  circumstances  of  the 
particular  case.     Id. 

The  compensation  of  the  United 
States  attorney  appearing  for  such  re- 
ceiver is  not  regulated  by  the  fee  biU 
prescribed  by  statute,  nor  should  it  be 
paid  by  the  government,  but  out  of  the 
funds  of  the  trust  (1892)  20  Op. 
Atty.  Gen.  476. 

Costs  of  master^— The  costs  of  a 
master  appointed  to  investigate  the  af- 
fairs of  the  bank  will  be  ordered  to  be 
paid  by  the  receiver.  McESlhenny  v. 
First  Nat.  Bank  of  Ashland  (C.  O. 
1879)  Fed.  Gas.  No.  8,779. 

Costs  of  ooileoting  notes^— A  provi- 
sion of  a  promissory  note  that,  if  not 
paid  at  maturity,  the  makers  and  in- 
dorsers  shall  be  liable  for  all  costs  of 
collecting  or  attempting  to  collect  the 
same,  including  an  attorney's  fee,  can- 
not be  enforced  beyond  the  allowance 
of  statutory  costs  against  Uie  receiver 
of  an  insolvent  national  bank  who  took 
charge  of  its  assets  for  the  purpose  of 
liquidation  before  the  note  matured. 
Citisens'  Bank  &  Trust  Co.  v.  Thorn- 
ton (1909)  174  Fed.  752,  98  C.  C.  A. 
47a 

Cited  witiiovt  definite  applieation, 
MuUett  V.  U.  S.  (1893)  14  Sup.  Ct 
190,  192.  150  U.  S.  566,  87  L.  Ed. 
1184;  McDonald  v.  Thompson  (1902) 
22  Sup.  Ct  297,  298,  184  U.  S.  71,  46 
L.  Ed.  437;  Wyman  v.  Wallace  (1906) 
26  Sup.  Ct  495,  496,  201  U.  S.  230,  50 
L.  Ed.  738;  Chemical  Nat  Bank  v. 
Armstrong  (1898)  59  Fed.  872,  874,  S 
C.  C.  A.  155,  28  L.  B.  A.  231  (modi- 
fied [1895]  65  Fed.  578,  18  C.  C.  A. 
47,  28  L.  R.  A.  231) ;  Harvey  v.  Lord 
(C.  C.  1882)  10  Fed.  236,  287;  Gilbert 
V.  McNulta  (C.  C.  1899)  96  Fed.  88, 
84;  Ex  parte  Houghton  (D.  C.  1881) 
7  Fed.  657,  659,  660. 
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§  9826.  (Act  June  30,  1876,  c.  156,  §  1.)     Receivers  for  banks  vio- 
lating law,  failing  to  pay  judgments,  or  becoming  insolvent. 

Whenever  any  national  banking  association  shall  be  dissolved,  and 
its  rights,  privileges,  and  franchises  declared  forfeited,  as  prescribed 
in  section  fifty-two  hundred  and  thirty-nine  of  the  Revised  Statutes 
of  the  United  States,  or  whenever  any  creditor  of  any  national  bank- 
ing association  shall  have  obtained  a  judgment  against  it  in  any  court 
of  record,  and  made  application,  accompanied  by  a  certificate  from 
the  clerk  of  the  court  stating  that  such  judgment  has  been  rendered 
and  has  remained  unpaid  for  the  space  of  thirty  days,  or  whenever 
the  Comptroller  shall  become  satisfied  of  the  insolvency  of  a  national 
banking  association,  he  may,  after  due  examination  of  its  affairs,  in 
either  case,  appoint  a  receiver  who  shall  proceed  to  close  up  such 
association,  and  enforce  the  personal  liability  of  the  shareholders,  as 
provided  in  section  fifty-two  hundred  and  thirty-four  of  said  statutes. 
(19  Stat  63.) 

This  was  the  first  section  of  an  act  entitled  "An  act  authorizing  the  ap- 
pointment of  receivers  of  national  banks,  and  for  other  purposes/* 

Section  2  of  the  act,  relating  to  the  enforcement  of  shareholders'  liability 
on  voluntary  dissolution,  is  set  forth  ante,  §  9807. 

Section  3  of  the  act  is  set  forth  post,  f  9827. 

Section  4  of  the  act  amended  R.  S.  |  5205,  and  is  incorporated  into  that 
lection  as  set  forth  ante,  {  9767. 

Section  5  of  the  act, .  requiring  all  counterfeit  notes  to  be  marked  with  the 
word  "counterfeit,"  "altered,"  or  "worthless,"  is  set  forth  ante,  §  6568. 

Section  6  of  the  act,  requiring  all  savings  banks  or  savings  and  trust  com- 
panies organized  under  any  act  of  Congress  to  make  reports  to  the  Ck>mptroller, 
is  set  forth  ante,  §  9778. 

^*  ?*oioi^^^^'  ^^^'  ^^^^^^  io  *1>»8  section,  are  set  forth  ante,  S  9821, 
post,  9  9ool» 

Notes  of  Deoidc&a 


See  notes  under  §§  9821,  9824,  ante. 

Receivers— Powers,  duties,  and  na- 
tare  of  ofRce^— Though  not  a  party  to 
a  suit  against  the  bank  in  a  state 
court,  the  receiver  of  a  national  bank 
may  appear  in  that  court  and  contest 
the  validity  of  the  judgment  Denton 
V.  Baker  (1899)  93  Fed.  46,  35  C.  C. 
A.  187. 

A  receiver  of  an  insolvent  national 
bank  occupies  a  fiduciary  relation  to 
its  creditors,  and  may  sue  in  equity  to 
enjoin  the  collection  of  taxes  illegally 
assessed  against  the  stock  of  the  bank. 
Brown  v.  French  (0.  C.  1897)  80  Fed. 
166. 

A  receiver  of  a  national  bank  has  no 
status  in  court  which  will  justify  him 
in  making  a  motion  to  dissolve  an  at- 
tachment issued  agaiost  the  bank  be- 
fore his  appointment,  until  he  had  ob- 
tained an  order  making  him  a  party  to 
the  action.  Tracy  v.  First  Nat.  Bank 
(1868)  37  N.  Y.  523. 

Where  an  insolvent  national  bank  of 
one  state  having  funds  on  deposit  in 
another  is  proceeded  against  in  the  lat- 
ter state,  and  such  funds  are  attached, 
the  receiver  of  such  bank,  not  being  a 
party  to  the  action,  cannot  move  to  set 
aside  the  attachment  proceedings.  Al- 
len V.  Scandinavian  Nat.  Bank  (N.  Y. 
1873)  46  How.  Prac.  71. 

A  receiver  of  a  national  bank  of  an- 
other state,  though  not  a  party  to  an 
action  in  a  New  York  court,  has  such 
a  status  that  under  Code  Civ.  Proc. 
N.  Y.  I  682,  he  may  move  to  set  aside 
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attachment  proceedings.  People's  Bank 
V.  Mechanics'  Nat.  Bank  (N.  Y.  1882) 
62  How.  Prac  422. 

A  receiver  of  an  insolvent  national 
bank,  appointed  after  issue  of  an  at- 
tachment against  the  bank,  may,  under 
Code  Civ.  Proc.  N.  Y.  {  682,  move  to 
▼acate  the  attachment  vnthout  being 
made  a  party  to  the  action.  National 
Shoe  &  Leather  Bank  v.  Mechanics' 
Nat.  Bank  (1882)  89  N.  Y.  440. 

The  receiver  of  a  bank,  who  acquired 
title  to  attached  property  prior  to  the 
attachment,  cannot  move  to  vacate  the 
same  simply  because,  under  such  at- 
tachment against  the  bank,  his  prop- 
erty was  seized;  Code  Civ.  Proc.  N.  Y. 
I  682,  allowing  only  those  whose  inter- 
ests are  acquired  subsequent  to  the 
attachment  to  so  move.  Key  West 
Building  &  Loan  Ass'n  ▼.  Bank  of  Key 
West  (1892)  63  Hun,  633,  18  N.  Y. 
Supp.  390;  Allen  v.  Same  (1892)  63 
Hun,  633,  18  N.  Y.  Supp.  391. 

The  receiver  of  a  national  bank  gave 
a  claim  to  an  attorney,  agreeing  to  give 
him  one -half  the  proceeds,  and  directed 
him  not  to  compromise  without  his 
consent.  This  contract  was  not  au- 
thorized by  any  court,  nor  by  the 
comptroller  of  the  currency.  Held, 
that  the  receiver  had  no  authority  to 
make  the  contract,  and  that  the  attor- 
ney could  recover  no  part  of  a  lot  con- 
veyed to  the  receiver  in  compromise  of 
the  claim.  Barrett  v.  Henrietta  Nat 
Bank  (1890)  78  Tex.  222,  14  S.  W. 
569. 
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Appointment  of  reoelvoTw— The  comp- 
troller may  appoint  a  receiver  for  an 
insolvent  national  bank,  or  make  a 
ratable  asBessment  upon  the  stockhold- 
ers, without  a  prior  judicial  determina- 
tion of  the  necessity  for  a  receiver  or 
of  the  existence  of  the  liabilities  of  the 
bank.  Bushnell  v.  Leland  (1897)  17 
Sup.  Gt  209,  164  U.  S.  6S4,  41  L.  Ed. 
698. 

The  assignee  of  bonds  deposited  with 
the  treasurer  of  the  United  States  as 
security  for  the  redemption  of  national 
bank  notes  cannot  question  the  validity 
of  the  appointment  of  a  rec.eiver  for 
the  bank  in  respect  to  other  property 
than  the  bonds.  Van  Antwerp  v.  Hul- 
burd  (O.  C.  1871)  Fed.  Gas.  No.  16,- 
827. 

Where  the  officers  of  a  national  bank 
have  been  making  preferential  pay- 
ments, a  court  of  equity,  on  the  appli- 
cation of  a  depositor,  will  appoint  a  re- 
ceiver. Irons  V.  Manufacturers'  Nat. 
Bank  (G.  G.  1875)  Fed.  Gas.  No.  7,- 
068. 

After  a  creditor  has  brought  suit  and 
a  receiver  has  been  appointed,  the 
comptroller  has  no  authority  to  appoint 
another  receiver.  Harvey  v.  Lord  (G. 
G.  1882)  10  Fed.  236. 

Appointments  of  receivers  of  national 
banks,  made  by  the  comptroller  of  the 
currency  as  provided  by  law,  are  to  be 
presumed  to  be  made  with  the  concur- 
rence or  approval  of  the  secretary  of 
the  treasury,  and  are  made  by  the  head 
of  a  department,  wiUiin  the  meaning  of 
section  2,  art  2,  Gonst.  U.  S.  Price  v. 
Abbott  (G.  C.  1883)  17  Fed.  506. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  bank  against  the  stock- 
holders to  collect  an  assessment,  they 
cannot  inquire  into  the  legality  of  the 
receiver's  appointment  Young  v. 
Wempe  (G.  G.  1891)  46  Fed.  354. 

The  power  vested  in  the  comptroller 
of  the  currency  to  appoint  a  receiver  is 
discretionary;  and  his  decision  as  to 
such  insolvency,  for  the  purpose  of  such 
an  appointment,  is  final,  and  not  re- 
viewable by  the  court.  Washington 
Nat  Bank  v.  Eckels  (G.  G.  1893)  57 
Fed.  870. 

The  right  to  put  a  national  bank  in 
voluntary  liquidation,  given  to  stock- 
holders by  section  9606,  ante,  does  not 
aifect  the  right  of  the  comptroller  to 
appoint  a  receiver.    Id. 

The  comptroller's  decision  is  conclu- 
sive of  the  facts  authorizing  the  ap- 
pointment of  a  receiver.  Tillinghast  v. 
Bailey  (G.  G.  1897)  86  Fed.  46,  affirm- 
ed (1900)  99  Fed.  801,  40  G.  Gi  A.  93. 

As  to  those  matters  specified  by  the 
federal  bank  acts  as  authorizing  the 
Gomptroller  to  appoint  a  receiver  for  a 
national  bank,  his  jurisdiction  is  exclu- 
sive, but  in  other  contingencies  a  court 
of  equity,  federal  or  state,  with  proper 
parties  before  it,  and  in  a  proper  case, 
has  jurisdiction  of  a  national  bank  and 
the  directors  thereof  to  compel  them  to 
observe  their  obiigationB  to  their  stock* 


holders,  and  has  power  to  appoint  a  re- 
ceiver, and  where  a  national  bank  went 
into  voluntary  liquidation  and  was  not 
insolvent,  owing  only  a  small  debt  to 
the  only  persons  who  had  any  claims 
upon  the  assets  except  the  stockholders, 
a  state  court  could  appoint  a  receiver 
and  require  an  accounting  at  the  suit  of 
a  minority  stockholder.  Grout  v.  First 
Nat.  Bank  (Golo.  1910)  111  P.  556. 

If  a  national  bank  has  ceased  to  be  a 
'  going  concern,  its  creditors  having  been 
paid  in  full  and  nothing  remaining  but 
the  collection  of  its  assets  and  their 
distribution  among  the  stockholders, 
held,  that  the  appointment  of  a  receiv- 
er of  a  claim  by  such  bank  against  a 
director  for  a  neglect  of  duty  is  prop- 
er. Wallach  v.  Billings  (1911)  161  IlL 
App.  317. 

Under  the  act  of  congress  for  the  or- 
ganization of  national  banks,  it  is  the 
province  of  the  comptroller  of  the  cur- 
rency to  determine  whether  the  emer- 
gency which  authorizes  the  appointment 
of  a  receiver  for  a  bank  has  arisen  or 
not  And  whenever  he  determines  that 
the  emergency  has  arisen,  and  appoints 
a  receiver  accordingly,  his  determina- 
tion is  conclusive  upon  the  debtors  of 
the  bank,  though  it  may  not  be  so  upon 
the  bank  itself.  Piatt  v.  Grawford  (N. 
Y.  1868)  8  Abb.  Prac.  (N.  S.)  297. 

Effect  of  appolntment.F-^he  appoint- 
ment of  a  receiver  for  an  insolvent  na- 
tional bank  does  not  dissolve  the  cor- 
poration so  as  to  prevent  the  recovery 
of  a  judgment  against  it  on  a  valid 
claim.  Ghemical  Nat  Bank  of  Ghicago 
v.  Hartford  Deposit  Go.  (1896)  16  Sup. 
Gt  439,  441,  161  U.  S.  1,  40  L.  Ed. 
595. 

The  suspension  of  a  national  bank 
and  the  appointment  of  a  receiver  do 
not  defeat  a  right  previously  acquired 
by  service  of  an  attachment  against  the 
bank  as  garnishee,  but  the  assets  pass 
to  the  receiver  burdened  with  a  lien  in 
favor  of  the  plaintiff  in  the  attachment, 
which  cannot  be  disregarded  or  displac- 
ed by  the  comptroller  of  the  currency. 
Earle  v.  Gommonwealth  of  Pennsyl- 
vania (1900)  20  Sup.  Gt  915,  44  L. 
Ed.  1146. 

One  appointed  merely  temporary  re- 
ceiver of  a  national  bank  on  account  of 
a  suspension  of  payments,  arising  from 
defalcations  of  certain  officers,  is  not 
necessarily  such  a  representative  of  the 
bank  that  limitations  provided  in  an  in- 
surance policy,  intended  to  indemnify 
the  bank  against  such  defalcations,  will 
commence  to  run  when  the  receiver  dis- 
covers the  frauds.  Jackson  v.  Fidelity 
&  Gasualty  Go.  (1896)  75  Fed.  359,  21 

O.     \jt    Am    t>«74. 

The  appointment  of  a  receiver  of  a 
national  bank,  and  his  taking  possession 
of  its  books  and  its  assets,  so  far  in- 
capacitates the  bank  from  investigating 
frauds  by  its  officials,  and  bringing  suit 
on  policies  insuring  their  fidelity,  as  to 
excuse  a  delay  by  the  bank  in  bringing 
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suit  on  such  policies,  within  a  period  ot 
limitation  fixed  therein.     Id. 

The  assets  of  an  insolvent  national 
bank  are  not  brought  under  the  control 
or  protection  of  the  federal  courts  by 
being  taken  into  custody  by  a  receiver 
appointed  by  the  comptroller  of  the 
currency.  Snohomish  County  v.  Puget 
Sound  Nat  Bank  (O.  G.  1897)  SI  Fed. 
518. 

The  appointment  of  a  receiver  for  a 
national  bank  by  the  comptroller,  be- 
cause of  its  failure  to  redeem  its  cur- 
rency, is  not  such  a  dissolution  of  the 
corporation  as  will  prevent  a  creditor 
from  maintaining  an  action  against  it 
after  the  comptroller  has  disallowed  his 
claim,  particularly  as  the  act  of  con- 
gress expressly  provides  for  the  causes 
of  forfeiture  and  the  proceedings  to  en- 
force it,  the  failure  to  redeem  currency 
not  being  one  of  such  causes.  National 
Pahquioque  Bank  v.  First  Nat.  Bank 
(1870)  86  Conn.  325. 

In  an  action  of  deceit  against  the  di- 
rectors of  a  national  bank  to  recover 
damages  sustained  by  persons  who  had 
loaned  money,  and  taken  as  collateral 
security  therefor  the  stock  of  the  bank, 
relying  upon  the  published  statement  of 
the  directors  as  to  its  financial  condi- 
tion, it  is  no  defense  that  the  bank  has 
been  placed  by  the  comptroller  of  the 
currency  in  the  hands  of  a  receiver,  or 
that  the  receiver  has  settled  with  the 
directors,  and  released  them  from  all  li- 
ability, where  it  does  not  also  appear 
that  plaintiffs  had  elected  to  proceed 
against  the  bank.  Barnes  v.  Pogue 
(Ohio  Super.  Ct  Cin.  1803)  29  Wkly. 
Law  Bui.  382. 

Proceedings  in  state  oourtSd^That  a 

receiver  of  an  insolvent  national  bank 


has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that 
thereafter  an  agent  has  been  appointed, 
gives  that  court  no  authority  to  en- 
join a  stockholder  in  the  bank  from 
prosecuting  actions  in  the  state  courts, 
in  behalf  of  the  bank,  against  its  direc- 
tors, or  against  using  the  bank's  name 
in  writs  of  error  sued  out  from  the 
United  States  supreme  court  to  review 
the  judgments  of  the  state  supreme 
court  in  such  actions.  Ex  parte  Chet- 
wood  (1897)  17  Sup.  Ct  385,  392,  165 
U.  S.  443,  41  li.  Ed.  782. 

An  attachment  of  a  national  bank  and 
its  receiver  as  garnishees  can  be  main- 
tained in  a  state  court,  although  it  can- 
not create  any  lien  upon  specific  assets 
of  the  bank  in  the  receiver's  hands,  or 
disturb  his  custody  of  those  assets,  or 
prevent  him  from  paying  to  the  treas- 
urer of  the  United  States,  subject  to 
the  order  of  the  comptroller  of  the  cur- 
rency, all  moneys  coming  to  his  hands 
or  realized  by  him  as  receiver  from  the 
sale  of  the  property  and  assets  of  the 
bank.  Earle  v.  Conway  (190O)  20  Sup. 
Ct  918,  44  li.  Ed.  1149,  affirming  judg- 
ment Conway  v.  Chestnut  St  Nat 
Bank  (1899)  42  A.  303,  189  Pa.  610. 

Where  a  judgment  creditor  of  a  na- 
tional bank  has  had  his  execution  re- 
turned nulla  bona,  the  bank  having  gone 
into  liquidation,  and  having  no  ostensi- 
ble property  on  which  levy  may  be 
made,  he  may  enjoin  the  bank  from  dis- 
posiDg  of  its  assets  among  its  stock- 
holders, and  have  a  receiver  appointed, 
though  a  bill  has  been  filed  in  a  federal 
court  by  the  stockholders,  praying  for 
the  appointment  of  a  receiver.  Mer- 
chants* &  Planters'  Nat  Bank  v.  Ma- 
sonic Hall  (1879)  63  Ga.  549. 


§  9827.  (Act  June  30,  1876,  c.  156,  §  3,  as  amended,  Act  Aug.  3, 
1892,  c.  360,  and  Act  March  2,  1897,  c.  354.)  Shareholders' 
meeting ;  continuance  of  receivership  or  appointment  of  agent ; 
winding  up  business;  distribution  of  assets. 
Whenever  any  association  shall  have  been  or  shall  be  placed  in  the 
hands  of  a  receiver,  as  provided  in  section  fifty-two  hundred  and 
thirty-four  and  other  sections  of  the  Revised  Statutes  of  the  United 
States,  and  when,  as  provided  in  section  fifty-two  hundred  and  thirty- 
six  thereof,  the  Comptroller  of  the  Currency  shall  have  paid  to  each 
and  every  creditor  of  such  association,  not  including  shareholders 
who  are  creditors  of  such  association,  whose  claim  or  claims  as 
such  creditor  shall  have  been  proved  or  allowed  as  therein  prescribed, 
the  full  amount  of  such  claims,  and  all  expenses  of  the  receiver- 
ship and  the  redemption  of  the  circulating  notes  of  such  associa- 
tion shall  have  been  provided  for  by  depositing  lawful  money  of 
the  United  States  with  the  Treasurer  of  the  United  States,  the  Comp- 
troller of  the  Currency  shall  call  a  meeting  of  the  shareholders  of  such 
association  by  giving  notice  thereof  for  thirty  days  in  a  newspaper 
published  in  the  town,  city,  or  county  where  the  business  of  such  asso- 
ciation was  carried  on,  or  if  no  newspaper  is  there  published,  in  the 
newspaper  published  nearest  thereto.  At  such  meeting  the  share- 
holders shall  determine  whether  the  receiver  shall  be  continued  and 
shall  wind  up  the  affairs  of  such  association,  or  whether  an  agent 
shall  be  elected  for  that  purpose,  and  in  so  determining  the  said  share- 
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holders  shall  vote  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling  the  holder  to  one  vote,  and  the  majority  of  the  stock 
in  value  and  number  of  shares  shall  be  necessary  to  determine  whether 
the  said  receiver  shall  be  continued,  or  whether  an  agent  shall  be 
elected.  In  case  such  majority  shall  determine  that  the  said  receiver 
shall  be  continued,  the  said  receiver  shall  thereupon  proceed  with  the 
execution  of  his  trust,  and  shall  sell,  dispose  of,  or  otherwise  collect 
the  assets  of  the  said  association,  and  shall  possess  all  the  powers  and 
authority,  and  be  subject  to  all  the  duties  and  liabilities  originally  con- 
ferred or  imposed  upon  him  by  his  appointment  as  such  receiver,  so 
far  as  the  same  remain  applicable.  In  case  the  said  meeting  shall, 
by  the  vote  of  a  majority  of  the  stock  in  value  and  number  of  shares, 
determine  that  an  agent  shall  be  elected,  the  said  meeting  shall  there- 
upon proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or  by 
proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the 
person  who  shall  receive  votes  representing  at  least  a  majority  of 
stock  in  value  and  number  shall  be  declared  the  agent  for  the  pur- 
poses hereinafter  provided;  and  whenever  any  of  the  shareholders 
of  the  association  shall,  after  the  election  of  such  agent,  have  executed 
and  filed  a  bond  to  the  satisfaction  of  the  Comptroller  of  the  Currency, 
conditioned  for  the  payment  and  discharge  in  full  of  each  and  every 
claim  that  may  thereafter  be  proved  arid  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  performance  of  all  and  singular 
the  duties  of  such  trust,  the  Comptroller  and  the  receiver  shall  there- 
upon transfer  and  deliver  to  such  agent  all  the  undivided  or  uncol- 
lected or  other  assets  of  such  association  then  remaining  in  the  hands 
or  subject  to  the  order  and  control  of  said  Comptroller  and  said  re- 
ceiver, or  either  of  them ;  and  for  this  purpose  said  Comptroller  and 
said  receiver  are  hereby  severally  empowered  and  directed  to  ex- 
ecute any  deed,  assignment,  transfer,  or  other  instrument  in  writing 
that  may  be  necessary  and  proper;  and  upon  the  execution  and  de- 
livery of  such  instrument  to  the  said  agent  the  said  Comptroller  and 
the  said  receiver  shall  by  virtue  of  this  Act  be  discharged  from  any 
and  all  liabilities  to  such  association  and  to  each  and  all  the  creditors 
and  shareholders  thereof.  Upon  receiving  such  deed,  assignment, 
transfer,  or  other  instrument  the  person  elected  such  agent  shall 
hold,  control,  and  dispose  of  the  assets  and  property  of  such  associa- 
tion which  he  may  receive  under  the  terms  hereof  for  the  benefit  of 
the  shareholders  of  such  association,  and  he  may  in  his  own  name,  or 
in  the  name  of  such  association,  sue  and  be  sued  and  do  all  other 
lawful  acts  and  things  necessary  to  finally  settle  and  distribute  the 
assets  and  property  in  his  hands,  and  may  sell,  compromise,  or  com- 
pound the  debts  due  to  such  association,  with  the  consent  and  ap- 
proval of  the  circuit  or  district  court  of  the  United  States  for  the  dis- 
trict where  the  business  of  such  association  was  carried  on,  and  shall 
at  the  conclusion  of  his  trust  render  to  such  district  or  circuit  court  a 
full  account  of  all  his  proceedings,  receipts,  and  expenditures  as  such 
agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  ac- 
counts and  discharge  said  agent  and  the  sureties  upon  said  bond. 
And  in  case  any  such  agent  so  elected  shall  refuse  to  serve,  or  die, 
resign,  or  be  removed,  any  shareholder  may  call  a  meeting  of  the 
shareholders  of  such  association  in  the  town,  city,  or  village  where 
the  business  of  the  said  association  was  carried  on,  by  giving  notice 
thereof  for  thirty  days  in  a  newspaper  pubHshed  in  said  town,  city, 
or  village,  or  if  no  newspaper  is  there  published,  in  the  newspaper 
published  nearest  thereto,  at  which  meeting  the  shareholders  shall 
elect  an  agent,  voting  by  ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling,  the  holder  to  one  vote,  and  when  such  agent  shall 
have  received  votes  representing  at  least  a  majority  of  the  stock  in 
value  and  number  of  shares,  and  shall  have  executed  a  bond  to  the 

(12071) 


§  9827  NATIONAL  BANKS  (Tit.  62 

shareholders  conditioned  for  the  faithful  performance  of  his  duties, 
in  the  penalty  fixed  by  the  shareholders  at  said  meeting,  with  two 
sureties,  to  be  approved  by  a  judge  of  a  court  of  record,  and  file 
said  bond  in  the  office  of  the  clerk  of  a  court  of  record  in  the  county 
where  the  business  of  said  association  was  carried  on,  he  shall  have 
all  the  rights,  powers,  and  duties  of  the  agent  first  elected  as  herein- 
before provided.  At  any  meeting  held  as  hereinbefore  provided  ad- 
ministrators or  executors  of  deceased  shareholders  may  act  and  sign 
as  the  decedent  might  have  done  if  living,  and  guardians  of  minors 
and  trustees  of  other  persons  may  so  act  and  sign  for  their  ward  or 
wards  or  cestui  que  trust.  The  proceeds  of  the  assets  or  property  of 
any  such  association  which  may  be  undistributed  at  the  time  of  such 
meeting  or  may  be  subsequently  received  shall  be  distributed  as  fol- 
lows: 

First.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the 
date  of  such  payment. 

Second.  To  repay  any  amount  or  amounts  which  have  been  paid 
in  by  any  shareholder  or  shareholders  of  such  association  upon  and 
by  reason  of  any  and  all  assessments  made  upon  the  stock  of  such 
association  by  the  order  of  the  Comptroller  of  the  Currency  in  ac- 
cordance with  the  provisions  of  the  statutes  of  the  United  States; 
and 

Third.  The  balance  ratably  among  such  stockholders,  in  proportion 
to  the  number  of  shares  held  and  owned  by  each.  Such  distribution 
shall  be  made  from  time  to  time  as  the  proceeds  shall  be  received  and 
as  shall  be  deemed  advisable  by  the  said  Comptroller  or  said  agent. 
(19  Stat.  63.    27  Stat.  345.    29  Stat.  600.) 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Whenever  any  association  shall  have  been  or  shall  be  placed  in  the  hands 
of  a  receiver,  as  provided  in  section  fifty  two  hundred  and  thirty-four  and 
other  sections  of  said  statutes,  and  when,  as  provided  in  section  fifty-two  hun- 
dred and  thirty-six  thereof,  the  Comptroller  shall  have  paid  to  each  and  ev- 
ery creditor  of  such  association,  not  including  shareholders  who  are  creditors 
of  such  association,  whose  claim  or  claims  as  such  creditor  shall  have  been 
proved  or  allowed  as  therein  prescribed,  the  full  amount  of  such  claims  and 
all  expenses  of  the  receivership,  and  the  redemption  of  the  circulating  notes  of 
such  association  shall  have  been  provided  for  by  depositing  lawful  money  of 
the  United  States  with  the  Treasurer  of  the  United  States,  the  Comptroller 
of  the  Currency  shall  call  a  meeting  of  the  shareholders  of  such  association  by 
giving  notice  thereof  for  thirty  days  in  a  newspaper  published  in  the  town, 
city,  or  county  where  the  business  of  such  association  was  carried  on,  or  if  no 
newspaper  is  there  published,  in  the  newspaper  published  nearest  thereto,  at 
which  meeting  the  shareholders  shall  elect  an  agent,  voting  by  ballot,  in  per- 
son or  by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote;  and 
when  such  agent  shall  have  received  votes  representing  at  least  a  majority  of 
the  stock  in  value  and  number  of  shares,  and  when  any  of  the  shareholders  of 
the  association  shall  have  executed  and  filed  a  bond  to  the  satisfaction  of  the 
Comptroller  of  the  Currency,  conditioned  for  the  payment  and  discharge  in  full 
of  any  and  every  claim  that  may  hereafter  be  proved  and  allowed  against  such 
association  by  and  before  a  competent  court,  and  for  the  faithful  performance 
and  discharge  of  all  and  singular  the  duties  of  such  trust,  the  Comptroller 
and  the  receiver  shall  thereupon  transfer  and  deliver  to  such  agent  all  the  un- 
divided or  uncollected  or  other  assets  and  property  of  such  association  then 
remaining  in  the  hands  or  subject  to  the  order  or  control  of  said  Comptroller 
and  said  receiver,  or  either  of  them;  and  for  this  purpose,  said  Comptroller 
and  said  receiver  are  hereby  severally  empowered  to  execute  any  deed,  assign- 
ment, transfer,  or  other  instrument  in  writing  that  may  be  necessary  and 
proper;  whereupon  the  said  Comptroller  and  the  said  receiver  shall,  by  virtue 
of  this  act,  be  discharged  and  released  from  any  and  all  liabilities  to  such 
associations,  and  to  each  and  all  of  the  creditors  and  shareholders  thereof; 
and  such  agent  is  hereby  authorized  to  sell,  compromise,  or  compound  the  debts 
due  to  such  association  ui>on  the  order  of  a  competent  court  of  record  or  of 
the  United  States  circuit  court  for  the  district  where  the  business  of  the  as- 
sociation was  carried  on.  Such  agent  shall  hold,  control,  and  dispose  of  the 
assets  and  property  of  any  association  which  he  may  receive  as  hereinbefore 
provided  for  the  benefit  of  the  shareholders  of  such  association  as  they,  or  a 
majority  of  them  in  value  or  number  of  shares  may  direct,  distributing  such 
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assets  and  property  among  such  shareholders  in  proportion  to  the  shares  held 
by  each ;    and  he  may,  in  his  own  name  or  in  the  name  of  such  association, 
sue  and  be  sued,  and  do  all  other  lawful  acts  and  things  necessary  to  finally 
settle  and  distribute  the  assets  and  property  in  his  hands.    In  selecting  an 
agent  as  hereinbefore  provided,  administrators  or  executors  of  deceased  share- 
holders may  act  and  sign  as  the  decedent  might  have  done  if  liying,  and  guard- 
ians may  so  act  and  sign  for  their  ward  or  wards." 
It  was  amended  by  Act  Aug.  3,  1892,  c.  360,  cited  above,  to  read  as  follows: 
"Whenever  any  association  shall  have  been  or  shall  be  placed  in  the  hands 
of  a  receiver,  as  provided  in  section  fifty-two  hundred   and   thirty-four   and 
oTher  sections  of  the  Revised  Statutes  of  the  United  States,  and  when,  as  pro- 
vided in  section  fifty-two  hundred  and  thirty-six  thereof,  the  Comptroller  of 
the  Currency  shall  have  paid  to  each  and  every  creditor  of  such  association, 
not  including  shareholders,  who  are  creditors  of  such  association,  whose  claim 
or  claims  as  such  creditor  shall  have  been  proved  or  allowed  as  therein  pre- 
scribed, the  full  amount  of  such  claims,  and  all  expenses  of  the  receivership 
and  the  redemption  of  the  circulating  notes  of  such  association  shall  have  been 
provided  for  by  depositing  lawful  money  of  the  United  States  with  the  Treas- 
urer of  the  United  States,  the  Comptroller  of  the  Currency  shall  call  a  meet- 
ing of  the  shareholders  of  such  association  by  giving  notice  thereof  for  thirty 
days  in  a  newspaper  published  in  the  town,  city,  or  county  where  the  busi- 
ness of  such  association  was  carried  on,  or  if  no  newspaper  is  there  published, 
in  the  newspaper  published  nearest  thereto.    At  such  meeting  the  shareholders 
shall  determine  whether  the  receiver  shall  be  continued  and  shall  wind  up  the 
affairs  of  such  association,  or  whether  an  agent  shall  be  elected  for  that  pur- 
pose, and  in  so  determining  the  said  shareholders  shall  vote  by  a  ballot  in 
person  or  by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote  and 
the  majority  of  the  stock  in  value  and  number  of  shares  shall  be  necessary 
to  determine  whether  the  said  receiver  shall  be  continued  or  whether  an  agent 
shall  be  elected.    In  case  such  majority  shall  determine  that  the  said  receiver 
shall  be  continued,  the  said  receiver  shall  thereupon  proceed  with  the  execution 
of  bis  trust  and  shall  sell,  dispose  x)f,  or  otherwise  collect  the  assets  of  the 
said  association  and  shall  possess  all  the  powers  and  authority,  and  be  sub- 
ject to  all  the  duties  and  liabilities  originally  conferred  or  imposed  upon  him 
by  his  appointment  as  such   receiver,  so  far  as  the  same  remain  applicable. 
In  case  the  said  meeting  shall  by  the  vote  of  a  majority  of  the  stock  in  value 
and  number  of  shares  determine  that  an  agent  shall  be  elected,  the  said  meet- 
ing shall  thereupon  proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or  by 
proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the  person  who 
shall  receive  votes  representing  at  least  a  majority  of  stock  in  value  and  num- 
ber shall  be  declared  the  agent  for   the  purposes   hereinafter   provided,  and 
whenever  any  of  the  shareholders  of  the  association  shall,  after  the  election  of 
such  agent,  have  executed  and  filed  a  bond  to  the  satisfaction  of  the  Comptrol- 
ler of  the  Currency,  conditioned  for  the  payment  and  discharge  in  full  of  each 
and  every  claim  that  may  thereafter  be  proved  and  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  performance  of  all  and  singular  the  duties 
of  such  trust,  the  Comptroller  and  the  receiver  shall  thereupon  transfer  and 
deliver  to  such  agent  all  the  undivided  or  uncollected  or  other  assets  of  such 
association  then  remaining  in  the  hands  or  subject  to  the  order  and  control 
of  said  Comptroller  and  said  receiver,  or  either  of  them;    and  for  this  pur- 
pose said  Comptroller  and  said  receiver  are  hereby  severally  empowered  and 
directed  to   execute  any   deed,  assignment,   transfer,   or   other  instrument  in 
writing  that  may  be  necessary  and  proper,  and  upon  the  execution  and  de- 
livery of  Such  instrument  to  the  said  agent  the  said  Comptroller  and  the  said 
receiver  shall  by  virtue  of  this  act  be  discharged  from  any  and  all  liabilities 
to  such  association,  and  to  each  and  all  the  creditors  and  shareholders  thereof. 
Upon  receiving  such  deed,  assignment,  transfer,  or  other  instrument,  the  per- 
son elected  such  agent  shall  hold,  control,  and  dispose  of  the  assets  and  prop- 
erty of  such  association  which  he  may  receive  under  the  terms  hereof,  for  the 
benefit  of  the  shareholders  of  such  association,  and  he  may  in  his  own  name,  or 
in  the  name  of  such  association,  sue  and  be  sued,  and  do  aJl  other  lawful  acts 
and  things  necessary  to  finally  settle  and  distribute  the  assets  and  property  in 
his   hands,  and  may   sell,   compromise,   or  compound   the  debts   due  to  such 
association,  with. the  consent  and  approval  of  the  circuit  or  district  court  of 
the  United  States  for  the  district  where  the  business  of  such  association  was 
carried  on,  and  shall  at  the  conclusion  of  his  trust  render  to  such  district  or 
circuit  court  a  full  account  of  all  his  proceedings,  receipts,  and  expenditures 
as  such  agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  ac- 
counts and  discharge  said  agent  and  the  sureties  upon  said  bond.    At  such 
meeting,  held  as  hereinbefore  provided,  administrators  or  executors  of  deceased 
shareholders  may  act  and  sign  as  the  decedent  might  have  done  if  living,  and 
guardians  of  minors  and  trustees  of  other  persons  may  so  act  and  sign  for 
their  ward  or  wards  or  cestui  que  trust.    The  proceeds  of  the  assets  or  prop- 
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erty  of  any  nich  association  which  may  be  undistributed  at  the  time  of  such 
meeting  or  may  be  subsequently  received  shall  be  distributed  as  follows: 

**Flrst.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the  date  of 
■och  payment 

"Second.  To  repay  any  amount  or  amounts  which  have  been  paid  in  by  sny 
shareholder  or  shareholders  of  such  association  upon  and  by  reason  of  any 
and  all  assessments  made  upon  the  stock  of  such  association  by  the  order  of 
the  Comptroller  of  the  Currency  in  accordance  with  the  provisions  of  the  stat- 
utes of  the  United  States ;  and 

**Third.  The  balance  ratably  among  such  stockholders  in  proportion  to  the 
number  of  shares  held  and  owned  by  each.  Such  distribution  shall  be  made, 
from  time  to  time,  as  the  proceeds  shall  be  received  and  as  shall  be  deemed  ad- 
visable by  the  said  Comptroller  or  said  agent." 

It  was  further  amended  by  Act  March  2,  1897,  c.  854,  last  cited  above,  to 
read  as  set  forth  here. 

R.  S.  |§  5234,  5236,  mentioned  in  this  section,  are  set  forth  ante,  H  9821. 
9823. 

Provisions  relating  to  the  purchase  by  a  receiver  of  property  of  the  bank  of 
which  he  is  receiver,  to  be  sold  on  execution,  etc,  were  made  by  Act  March 
29,  1886,  c.  28,  post,  i|  9828-9830. 

Notes  of  Deoisioas 


Operation  of  statutSd— The  provision 
that,  after  the  receiver  has  had  charge 
of  the  bank  long  enough  to  pay  all  its 
debts,  the  stockholders  may  select  an 
agent  to  take  charge  of  such  assets  as 
remain,  does  not  limit  the  power  of  the 
comptroller  to  take  action  before  the 
bank  ceases  to  do  a  banking  business. 
Washington  Nat  Bank  v.  Eckels  (0.  C. 
1893)  57  Fed.  870. 

Selection  and  authority  of  agent^-A 

duly  elected  "agent"  proceeds  with  like 
authority  to  that  of  the  receiver,  and 
is  not  on  officer  of  the  circuit  court, 
though  he  is  required  by  the  statute 
to  render  an  account  to  it  of  all  his 
proceedings,  expenditures,  etc.,  and  he 
and  his  sureties  are  finally  discharged 
by  its  order.  Ex  parte  Chetwood  (1897) 
17  Sup.  Ct  385,  391,  165  U.  S.  443,  41 
L.  Ed.  782. 

The  sgent  takes  the  place  of  the  re- 
ceiver, and  is  at  least  a  quasi  public 
officer,  the  regularity  and  validity  of 
whose  appointment  cannot  be  question- 
ed in  a  collateral  proceeding.  Chet- 
wood V.  CaUfornia  Nat  Bank  (1896) 
45  P.  854,  113  Cal.  649. 

Action    against    agent— Removal    of 

oauses.^The  agent  is  appointed  for 
winding  up  the  affairs  of  a  national 
bank,  and  his  duties  and  liabilities  arise 
under  the  constitution  or  laws  of  the 
United  States;  and  therefore  the  fed- 
eral court  has  jurisdiction  of  an  action 
brought  against  such  agent  by  the 
pledgor  of  corporate  stock,  and  which 
action  is  based  on  the  fact  that  such 
agent  has  improperly  sold  such  stock  as 
assets  of  the  defunct  bank;  and  there- 
fore such  action  may  be  removed  from 
the  state  to  the  federal  court,  irrespec- 
tive of  the  question  of  diverse  citizen- 
ship. Guarantee  Co.  of  North  Dakota 
V.  Hanway  (1900)  104  Fed.  369,  44  C. 
C.  A.  312. 

Control  of  assets^-The  assets  of  an 
insolvent  national  bank  are  not  brought 
under  the  control  or  protection  of  the 
federal  courts  by  their  transfer  from 
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the  receiver  to  an  agent  of  the  share- 
holders appointed  pursuant  to  the  act 
of  congress  to  wind  up  the  affairs  of  the 
bank.  Snohomish  County  v.  Puget 
Sound  Nat.  Bank  (C.  C.  1897)  81  Fed. 
518. 

Where  an  action  brought  by  a  stock- 
holder in  a  national  bank,  in  behalf  of 
the  corporation  while  in  the  hands  of 
a  receiver,  has  terminated,  an  agent  of 
the  corporation  elected  to  succeed  the 
receiver  as  provided  by  law,  and  charg- 
ed with  the  duty  of  controlling  and  dis- 
posing of  its  assets  and  of  distributing 
the  proceeds,  is  entitled  to  receive  the 
proceeds  of  such  action,  less  a  reason- 
able allowance  to  the  plaintiff  for  his 
costs,  disbursements,  and  attorney's 
fees.  Chetwood  v.  California  Nat 
Bank  (1896)  45  P.  854,  113  CaL  649. 

Enforcement  of  stookholders'  Llabll* 
ity.— See  notes  under  §i  9689,  9807, 
ante. 

An  agent  diosen  by  stockholders  to 
take  charge  of  the  business  of  a  na- 
tional bank  in  liquidation  cannot  aft- 
er all  debts  have  been  paid,  enforce 
the  individual  liability  of  stockholders, 
as  he  has  no  greater  powers  than  those 
conferred  upon  the  receiver.  Church 
V.  Ayer  (D.  C.  1897)  80  Fed.  543. 

Agent  as  plaintiff.— When  the  receiv- 
er of  an  insolvent  national  bank  has 
been  displaced  by  an  "agent"  appointed 
under  the  acts  of  congress  in  that  be- 
half, it.  is  proper  practice  to  substitute, 
on  motion,  the  "agent"  as  the  plaintiff 
on  the  record  in  place  of  the  "receiver," 
in  a  suit  already  commenced  by  the 
latter.  McConvUle  v.  Gilmour  (C.  C. 
1888)  36  Fed.  277,  1  L.  R.  A.  49a 

The  liquidating  agent  of  a  national 
bank  has  authority  to  sue  a  stockhold- 
er on  his  unpaid  notes  held  by  the  bank, 
and  such  suit  may  be  brought  before 
the  bank's  affairs  are  closed.  Norwood 
V.  Interstate  Nat.  Bank  (1898)  48  S. 
W.  3,  92  Tex.  268,  reversing  judgment 
(Civ.  App.  1898)  45  S.  W.  927. 

Actions    against   agent  —  Where   a 
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shareholder's  agent  has  been  appoint- 
ed to  take  charge  of  the  assets  of.  a  na- 
tional bank  nnder  this  section,  provid- 
ing that  snch  agent  may  sue  and  be  sued 
in  his  own  name  or  in  the  name  of  the 
assodation,  suit  was  properly  institut- 
ed against  him  by  an  alleged  creditor 
of  the  bank  to  recover  on  a  guaranty 
collateral  to  a  sale  to  complainant  of 
certain  stock  owned  by  the  bank.  Bar- 
ron V.  McKinnon  (0.  O.  1910)  170  Fed. 
769. 

Under  this  section  a  state  court  has 
jurisdiction  of  an  action  by  stockhold- 
ers to  compel  an  agent  so  appointed  to 
distribute  to  them  property  collected 
by  him.  Ingold  v.  GUmore  (1907)  108 
N.  Y.  S.  373,  118  App.  Div.  727. 

Action  against  direetort.-/rhat  a  re- 
ceiver of  an  insolvent  national  bank 
has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that 


thereafter  an  agent  has  been  appointed 
to  succeed  the  receiver,  gives  that  court 
no  authority  to  enjoin  a  stockholder  in 
the  bank  from  prosecuting  actions  in 
the  state  courts,  in  behalf  of  the  bank, 
against  its  directors,  or  against  using 
the  bank's  name  in  writs  of  error  sued 
out  from  the  United  States  supreme 
court  to  review  the  judgments  of  the 
state  supreme  court  in  such  actions. 
Ex  parte  Chetwood  (1897)  17  Sup.  Ot. 
385,  165  U.  S.  443.  41  L.  Ed.  782. 

A  stockholder  of  an  insolvent  na- 
tional bank  may  bring  a  suit  in  a  state 
court,  in  behalf  of  the  bank  and  him- 
self, as  a  representative  stockholder, 
against  the  directors,  to  recover  money 
alleged  to  have  been  lost  through  their 
negligence  and  breach  of  trust,  when 
the  bank's  officers,  the  receiver,  and 
the  comptroller  of  the  currency  have  all 
refused  to  bring  such  a  suit.    Id. 


§  9828.  (Act  March  29,  1886,  c.  28,  §  1.)  Purchase  by  receiver  of 
property  of  bank ;  request  to  Comptroller. 
Whenever  the  receiver  of  any  national  bank  duly  appointed  by 
the  Comptroller  of  the  Currency,  and  who  shall  have  duly  qualified 
and  entered  upon  the  discharge  of  his  trust,  shall  find  it  in  his  opin- 
ion necessary,  in  order  to  fully  protect  and  benefit  his  said  trust, 
to  the  extent  of  any  and  all  equities  that  such  trust  may  have  in  any 
property,  real  or  personal,  by  reason  of  any  bond,  mortgage,  as- 
signment, or  other  proper  legal  claim  attaching  thereto,  and  which  said 
property  is  to  be  sold  under  any  execution,  decree  of  foreclosure,  or 
proper  order  of  any  court  of  jurisdiction,  he  may  certify  the  facts 
in  the  case,  together  with  his  opinion  as  to  the  value  of  the  property 
to  be  sold,  and  the  value  of  the  equity  his  said  trust  may  have  in  the 
same,  to  the  Comptroller  of  the  Currency,  together  with  a  request 
for  the  right  and  authority  to  use  and  employ  so  much  of  the  money 
of  said  trust  as  may  be  necessary  to  purchase  such  property  at  such 
sale.    (24  Stat.  8.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  as  an 
act  additional  to  the  National  Bank  Act  of  June  3,  1864,  c.  106,  13  Stet  90, 
which  was  incorporated  into  this  Title  of  the  Revised  Statutes. 

See  notes  to  Act  June  20,  1874,  c.  843,  f  1,  ante,  fi  9657. 

§  9829.  (Act  March  29,  1886,  c.  28,  §  2.)     Approval  of  request. 

Such  request,  if  approved  by  the  Comptroller  of  the  Currency, 
shall  be,  together  with  the  certificate  of  facts  in  the  case,  and  his 
recommendation  as  to  the  amount  of  money  which,  in  his  judgment, 
should  be  so  used  and  employed,  submitted  to  the  Secretary  of  the 
Treasury,  and  if  the  same  shall  likewise  be  approved  by  him,  the  re- 
quest shall  be  by  the  Comptroller  of  the  Currency  allowed,  and  notice 
thereof,  with  copies  of  the  request,  certificate  of  facts,  and  indorse- 
ment of  approvals,  shall  be  filed  with  the  Treasurer  of  the  United 
States.    (24  Stat.  8.) 

§  9830.  (Act  March  29,  1886,  c.  28,  §  3.)    Pajrment. 

Whenever  any  such  request  shall  be  allowed  as  hereinbefore  pro- 
vided, the  said  Comptroller  of  the  Currency  shall  be,  and  is,  empow- 
ered to  draw  upon  and  from  such  funds  of  any  such  trust  as  may 
be  deposited  with  the  Treasurer  of  the  United  States  for  the  benefit 
of  the  bank  in  interest,  to  the  amount  as  may  be  recommended  and 
allowed  and  for  the  purpose  for  which  such  allowance  was  made: 
Provided,  however.  That  all  payments  to  be  made  for  or  on  account 
of  the  purchase  of  any  such  property  and  under  any  such  allowance 
shall  be  made  by  the  Comptroller  of  the  Currency  direct,  with  the 
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approval  of  the  Secretary  of  the  Treasury,  for  such  purpose  only  and 
in  such  manner  as  he  may  determine  and  order.    (24  Stat.  8.) 

§  9831.  (R.  S.  §  5239.)     Penalty  for  violation  of  this  Title. 

If  the  directors  of  any  national  banking  association  shall  know- 
ingly violate,  or  knowingly  permit  any  of  the  ofiScers,  agents,  or 
servants  of  the  association  to  violate  any  of  the  provisions  of  this 
Title,  all  the  rights,  privileges,  and  franchises  of  the  association  shall 
be  thereby  forfeited.  Such  violation  shall,  however,  be  determined 
and  adjudged  by  a  proper  circuit,  district,  or  territorial  court  of  the 
United  States,  in  a  suit  brought  for  that  purpose  by  the  Comptroller 
of  the  Currency,  in  his  own  name,  before  the  association  shall  be 
declared  dissolved.  And  in  cases  of  such  violation,  every  director 
who  participated  in  or  assented  to  the  same  shall  be  held  liable  in 
his  personal  and  individual  capacity  for  all  damages  which  the  as- 
sociation, its  shareholders,  or  any  other  person,  shall  have  sustained 
in  consequence  of  such  violation. 

Act  June  3,  1864,  c.  106,  {  53,  13  Stat.  116. 
See  notes  to  R.  S.  {  5234,  ante«  {  9821. 


Hotel  of 

I.  Construction,  operation,  and  nature  of 

statute 

1.  In   general. 

II.  proceed  Inge  for  forfeiture 

2.  Limitation   of   actione. 
8.    Information. 

4.    Fees   and  expenses. 


6. 
6. 
7. 
8. 
9. 
10. 


13. 
14. 


ill.  Liability  of  directore 

Elements   of   liability  in   generaL 

Knowledge  and  intent. 

Acts  of  officers. 

False    statements. 

Negligence. 

Excessive    loans. 

11.  Unlawful   operations. 

12.  Unlawful    increase    of    capital   stock. 
Unlawful  dividends. 
Measure  of  damages. 

IV.  Actions  against  directors 

15.  Ck>nditions    precedent. 

16.  Remedies    available. 

17.  Jurisdiction. 

18.  Limitation  of   acUons. 

19.  Survival  of  action. 

20.  Issues. 

2L  Parties    plaintiff— RecelTer. 

22.  Stockholders. 

23.  Depositors. 

24.  Creditors. 

25.  Parties    defendant 

26.  Pleading. 

27.    Multifariousness. 

28.  Evidence. 

29.  Defenses. 

I.  CONSTRUCTION,      OPERATION, 
AND  NATURE  OF  STATUTE 

1.  In  general d— Jurisdiction  of  a  suit 
by  a  stockholder  of  a  national  bank 
against  the  bank  and  its  officers  and 
directors,  all  of  whom  are  residents  of 
the  same  state,  to  compel  coUection  of 
a  note  due  the  bank,  and  payment  of 
sums  lost  by  reason  of  their  illegal 
conduct,  is  not  conferred  on  the  cir- 
cuit court  of  the  United  States  by  this 
section.  Whittemor^  y.  Amoskeag  Nat. 
Bank  (1889)  134  U.  S.  527,  10  Sup. 
Ct.  592,  33  Ia  Ed.  1002. 


DeeiaioB9 

The  statute  does  not  g^ve  a  federal 
court  jurisdiction  of  a  suit  by  stock- 
holders for  loss  of  funds  where  all  the 
parties  are  residents  of  the  state. 
Whittemore  y.  Amoskeag  Nat.  Bank 
(1890)  10  Sup.  Ct  592,  134  U.  S.  527, 
83  L.  Ed.  1002,  reyersing  decree  (G.  O. 
1885)  26  Fed.  819. 

"Willful  misappUcation*'  of  the  funds 
of  a  national  bank,  in  order  to  consti- 
tute an  offense  denounced  by  section 
9772,  ante,  must  be  a  willful  misappli- 
cation for  the  use  or  benefit  of  ac- 
cused, or  of  some  person  or  company 
other  than  the  banking  association, 
with  intent  to  injure  and  defraud  the 
association,  or  some  other  body  cor- 
porate or  natural  person,  being  entirely 
different  from  nets  constituting  an  offi- 
cial maladministration,  subjecting  the 
bank  to  a  forfeiture  of  its  charter,  as 
proyided  by  this  section.  U.  S.  y.  Stein- 
roan  (1909)  172  Fed.  913,  97  C.  0.  A. 
271. 

This  act  is  a  remedial,  and  not  a  pen- 
al, statute.  Stephens  t.  Oyerstolz  (d 
G.  1890)  43  Fed.  465. 

In  a  proceeding  against  national  bank 
directors  to  enforce  personal  liability 
imposed  by  this  section,  the  state  court, 
in  which  the  proceeding  is  instituted, 
is  bound  by  the  interpretation  of  the 
statute  by  the  Supreme  Court  of  the 
United  States.  Jones  Nat.  Bank  y. 
Yates  (Neb.  1913)  139  N.  W.  844,  1135. 

II.  PROCEEDINGS  FOR  FORFEi- 

TURE 

2.  Limitation  of  actions^— The  for- 
feiture of  the  rights,  priyileges,  and 
franchises  of  a  bank  authorized  by  this 
section,  for  yiolation  by  its  directors 
of  the  proyisions  of  the  banking  act, 
comes  within  section  1712,  ante,  limit- 
ing suits  for  any  penalty  or  forfeiture, 
accruing  under  the  laws  of  the  United 
States,  to  fiye  years.  Welles  t.  Grayes 
(G.  O.  1890)  41  Fed.  459. 
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3.  lnformatloii.^A8  this  Bection  only 
refers  to  acts  done  by  the  directors,  or 
by  the  executive  officers  with  the  knowl- 
edge of  the  directors,  an  information 
seeking  a  forfeiture,  which  charges  that 
the  association  did  the  act,  is  insuffi- 
cient. Trenholm  y.  Commercial  Nat 
Bank  (C.  O.  1889)  38  Fed.  323. 

In  an  information  charging  that  "the 
banking  association  and  the  directors 
thereof  did  knowingly  permit,*'  etc,  the 
allegation  that  the  association,  aside 
from  the  directors,  permitted  the  do- 
ing of  the  alleged  acts,  tenders  an  im- 
material issue,  and  should  be  stricken 
out  on  motion.    Id. 

4.  Fees  and  expenses^— For  services 
performed  by  the  United  States  dis- 
trict  attorney  in  bringing  a  suit  against 
a  national  bank,  and  obtaining  a  for- 
feiture of  its  charter,  he  is  not  entitled 
to  more  than  $10,  the  fees  prescribed 
by  section  1378,  ante;  there  being  no 
other  law  of  the  United  States  giving 
a  compensation  to  a  district  attorney 
for  such  services.  Bashaw  v.  U.  S.  (0. 
G.  1891)  47  Fed.  40,  judgment  affirmed 
U.  S.  V.  Bashaw  (1892)  50  Fed.  749, 
1  O.  0.  A.  663. 

The  expenses  of  proceedings  institut- 
ed by  the  Comptroller  of  the  Currency 
for  the  forfeiture  of  the  charter  of  a 
national  banking  association,  including 
the  fee  of  the  United  States  attorney 
for  his  services  in  such  proceedings, 
should  be  defrayed  out  of  the  funds 
or  assets  of  the  association.  (1890) 
19  Op.  Atty.  Gen.  688. 

III.  LIABILITY  OF   DIRECTORS 

5.  Elements  of  liability  in  general.^ 
The  willful  misapplication  of  moneys 
and  funds  which  is  made  an  olfense  by 
section  9772,  ante,  means  something 
different  from  the  acts  of  official  malad- 
ministration referred  to  in  this  section, 
and  it  must  be  a  willful  misapplica- 
tion for  the  use  or  benefijt  of  the  party 
charged,  or  of  some  person  or  com- 
pany, other  than  the  association  with 
intent  to  injure  and  defraud  it  or  some 
other  body  corporate  or  some  natural 
person.  U.  S.  v.  Britton  (1882)  2  Sup. 
Ct  512,  523,  107  U.  S.  655,  27  L.  Ed. 
520;  Steinman  v.  U.  S.  (1911)  185  Fed. 
47,  107  O.  O.  A.  151. 

Directors  cannot  be  held  personally 
liable  for  money  expended  in  good 
faith  in  repair  of  realty.  Cooper  y. 
Hill  (1899)  94  Fed.  582,  86  C.  C.  A. 
402. 

Directors  who  authorize  expenditures 
to  prospect  for  minerals  are  person- 
ally liable  therefor.    Id. 

It  is  the  duty  of  directors  of  a  na- 
tional bank  to  exercise  reasonable  con- 
trol and  supervision  over  its  affairs, 
and  to  use  ordinary  care  and  diligence 
in  ascertaining  the  condition  of  its 
business,  which  is  such  care  as  an  or- 
dinarily prudent  and  diligent  man  would 
exercise    in    view   of    all    the   circum- 


stances. Bankin  y.  Cooper  (C.  0. 
1907)  149  Fed.  1010. 

Directors  of  a  national  bank  are  not 
insurers  or  guarantors  of  the  fidelity 
and  proper  conduct  of  its  executive  of- 
ficers, and  are  not  responsible  for 
losses  resulting  from  the  wrongful  acts 
or  omissions  of  such  officers,  provided 
they  have  exercised  ordinary  care  in 
the  exercise  of  their  own  duties  as  di- 
rectors.   Id. 

Directors  of  a  national  bank  are  not 
expected  to  watch  the  routine  of  every 
day's  business,  but  they  should  have  a 
general  knowledge  of  the  manner  in 
which  the  bank's  business  is  conduct- 
ed, and  upon  what  securities  its  larger 
lines  of  credit  are  given,  and  general- 
ly know  of  and  give  direction  to  its 
important  and  general  affairs.     Id. 

If  nothing  has  come  to  the  knowledge 
of  the  directors  of  a  national  bank  to 
awaken  suspicion  that  something  is  go- 
ing wrong,  ordinary  attention  to  the 
affairs  of  the  institution  is  all  that  is 
required  of  them,  but  if,  on  the  other 
hand,  they  know,  or  by  the  exercise  of 
ordinary  care  should  know,  any  facts 
which  should  awaken  suspicion  and  put 
a  prudent  man  on  his  guard,  then  a 
degree  of  care  commensurate  with  the 
danger  to  be  avoided  is  required,  and  a 
failure  to  exercise  such  care  makes 
them  responsible.     Id. 

It  is  incumbent  upon  the  directors  of 
a  national  bank  in  the  exercise  of  or- 
dinary prudence,  and  as  a  part  of  their 
duty  of  general  supervision,  to  cause 
an  examination  of  the  condition  and  re- 
sources of  the  bank  to  be  made  with 
reasonable  frequency.    Id. 

While  a  director  of  a  national  bank 
ought  not  to  be  held  responsible  for 
the  conduct  of  its  business  from  the 
very  day  of  his  election,  if  he  has  not 
been  a  director  before,  he  becomes  re- 
sponsible for  acts  or  omissions  from 
the  time  he  acquires  knowledge  of  the 
bank's  condition  and  begins  to  actively 
participate  in  its  affairs.    Id. 

A  loss  resulting  to  a  national  bank 
from  bad  loans,  which  were  not  re- 
paid, cannot  be  said  to  have  been  caus- 
ed by  a  violation  of  law  by  the  direc- 
tors in  failing  to  keep  on  hand  the  legal 
reserve  required  by  section  9740,  ante. 
Allen  V.  Luke  (C.  C.  1908)  163  Fed. 
1018. 

Where  a  national  bank  executed  a 
lease  before  the  comptroller  of  cur- 
rency had  authorized  it  to  do  business, 
the  directors  are  not  liable  thereon 
where  they  are  not  named  as  parties, 
and  there  are  no  words  to  bind  them 
to  its  covenants.  Seeberger  v.  McCor- 
mick  (1899)  53  N.  E.  340,  178  111.  404, 
affirming  judgment  McCormick  v.  See- 
berger (1898)  73  HI.  App.  87. 

The  provision  of  the  national  bank- 
ing act  making  the  directors  liable  for 
neglect  or  mismanagement  whereby  the 
bank's  franchises  and  property  are 
lost,  does  not  render  them  liable  to  a 
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Stockholder  for  neglect  or  mismanage- 
ment in  the  affairs  of  the  bank  where- 
by insolvency  results,  and  the  stock 
becomes  worthless.  Conway  v.  Halsey 
(1882)  44  N.  J.  Law  (15  Vroom)  462, 
28  Alb.  Law  J.  27. 

6.  Knowledge  and  iBtent^-Directors 
of  a  national  bank  who  merely  negli- 
gently participated  in  or  assented  to 
the  false  representations  as  to  the 
bank's  financial  condition  contained  in 
the  official  report  to  the  Oomptroller  of 
the  Currency  cannot  be  held  dvilly 
liable  to  any  one  deceived  to  his  in- 
jury by  such  report,  since  the  test  of 
such  liability  is  a  knowing  violation 
of  the  provisions  of  the  title  relat- 
ing to  national  banks.  Yates  v.  Jones 
Nat  Bank  (1907)  27  Sup.  Ct  638, 
206  U.  S.  158,  51  L.  Ed.  1002, 
modifying  judgment  Yates  v.  Jones 
Nat  Bank  (1905)  105  N.  W.  287,  74 
Neb.  734. 

Directors  of  a  national  bank  cannot 
be  held  to  the  common- law  liability  for 
inattention  to  duty  as  directors  in  not 
preventing  a  hazardous,  imprudent,  and 
disastrous  loan,  if  such  loan  was  made 
by  their  associates,  without  their 
knowledge,  connivance,  or  participa- 
tion. Witters  v.  Sowles  (C.  O.  1887) 
31  Fed.  1. 

Directors  held  not  liable  for  the  acts 
of  the  cashier  in  violation  of  the  bank- 
}ng  law,  when  done  without  their  par- 
ticipation or  knowledge.  Clews  v.  Bar- 
don  (C.  C.  1888)  36  Fed.  617. 

The  mere  fact  that  a  director  of  a 
national  bank  does  not  attend  to  his 
duties  by  reason  of  continued  111  health 
or  other  business  engagements  does 
not  necessarily  relieve  him  from  liabili- 
ty for  losses  sustained  by  the  bank 
through  the  failure  of  the  directors  to 
exercise  proper  care  and  supervision 
over  its  affairs.  Rankin  y.  Cooper  (C. 
C.  1907)  149  Fed.  1010. 

Mere  negligence,  without  proof  of  an 
intentional  violation,  is  insufficient  to 
create  such  liability.  Jones  Nat  Bank 
V.  Yates  (1913)  139  N.  W.  844,  1135, 
98  Neb.  121. 

7.  Acts  of  offloers^-Members  of  the 
committees  held  guilty  of  negligence 
which  rendered  them  liable  for  the  loss- 
es resulting  from  the  mismanagement 
of  the  cashier,  but  other  directors  not 
liable;  it  not  appearing  that  they  had 
knowledge  of  the  negligent  manner  in 
which  the  committees,  on  whose  reports 
they  relied,  had  performed  thefar  duties. 
Warner  v.  Penoyer  (1898)  91  Fed.  587, 
33  C.  C.  A.  222,  44  L.  R.  A.  761,  re- 
versing decree  (C.  C.  1897)  82  Fed. 
181. 

The  directors  are  not  liable  for  losses 
through  malversations  of  the  cashier, 
unless,  by  the  performance  of  their 
duty  of  supervision  such  losses  would 
have  been  prevented.    Id. 

Where  directors  of  a  national  bank 
engaged  in  or  knowingly  permitted 
stock  speculation  by  the  president  and 
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vice  president  with  the  bank's  funds, 
such  directors  were  liable  for  the  losses 
sustained.  McKinnon  v.  Morse  (C.  C 
1910)    177  Fed.  576. 

8.  Falso  stat6ments.^Act  of  direc- 
tors of  a  national  bank,  including,  as 
part  of  resources  in  report  to  43omp- 
troUer  of  the  Currency,  assets  which 
they  had  been  directed  by  the  Comp- 
troller to  coUect  or  remove  from  the 
bank,  is  an  intentional  violation  of  the 
bank  act,  rendering  them  liable  to  one 
purchasing  stock  of  the  bank  in  re- 
liance on  such  report  Thomas  v.  Tay- 
lor (1912)  32  Sup.  Ct  403,  224  U.  & 
73,  56  L.  Ed.  673. 

A  director  of  a  national  bank  who 
participates  in  or  approves  the  contin- 
ued carrying  on  its  books  of  worthless 
paper  as  assets  ia  amount. sufficient  to 
affect  the  standing  of  the  bank  is  re- 
sponsible for  the  falsity  of  the  state- 
ments made  and  published  which  under 
the  general  practice  are  merely  sum- 
maries from  the  books.  Chesbrough 
V.  Woodworth  (1912)  195  Fed.  875,  116 
C.  C.  A.  465. 

An  officer  or  director  of  a  national 
bank  who  knowingly  authorizes  the 
making  and  publication  of  a  false  re- 
port is  liable,  under  this  section,  to 
one  who  had  purchased  stock  of  the 
bank  from  another  in  reliance  thereon, 
and  has  suffered  loss.    Id. 

A  director  of  an  insolvent  national 
bank  is  not  liable  to  a  depositor  for 
fraud  and  deceit  by  its  officers,  as  at 
common  law,  unless  such  director  had 
knowledge  of,  approved,  or  participated 
in,  the  fraudulent  acts  complained  of. 
Jones  Nat.  Bank  v.  Yates  (1913)  139 
N.  W.  844,  1135,  93  Neb.  121. 

Under  this  section  directors  who 
have  attested  to  be  correct  an  official 
report  of  the  bank's  condition,  which 
included,  at  their  full  face,  as  part  of 
the  bank's  resources,  assets  which  they 
had  been  informed  by  the  Comptroller 
of  the  Currency  were  doubtful,  and  for 
the  collection,  or  removal  from  the 
bank,  of  which  immediate  steps  should 
be  taken,  are  liable  to  one  who,  on  the 
strength  of  the  report  bought  stock 
of  the  bank,  for  the  depreciation  there- 
of by  reason  of  the  shrinkage  in  the 
value  of  the  specific  assets,  but  not  for 
its  depreciation  from  impairment  then 
unknown  to  the  directors,  of  other  as- 
sets. Taylor  y.  Thomas  (1908)  108  N. 
Y.  Supp.  454,  124  App.  Div.  53,  re- 
versing judgment  (1907)  106  N.  Y. 
Supp.  538,  55  Misc.  Rep.  411. 

Where  directors  of  a  national  bank 
by  their  gross  negligence  permit  fraud- 
ulent statements  of  the  condition  of 
their  bank  to  be  published,  they  are  lia- 
ble to  a  person  misled  and  injured 
thereby,  although  they  did  not  partici- 
pate in  the  fraud.  Houston  v.  Thorn- 
ton (1898)  29  S.  B.  827,  122  N.  C.  365. 

Negligence  of  directors  in  permitting 
a  false  statement  of  the  condition  of  a 
national  bank  to  be  published  is  a 
wrong  to  any  person  misled  thereby 
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into  purcbasinflf  stock  of  the  bank;  and 
such  directors  are  liable  to  respond  to 
such  person  for  the  injury  done,  and 
the  right  of  action  therefor  could  not 
pass  to  the  receiver  of  the  bank  on  its 
insolvency.    Id. 

9.  NegligeiiC0.^The  directors  of  a 
n&tional  bank  which  has  become  in- 
solvent by  reason  of  losses  caused  by 
the  discount  from  time  to  time  of  pa- 
per not  properly  secured,  indorsed  by 
a  director  who  is  a  man  of  wealth  and 
the  largest  stockholder  in  the  bank, 
and  in  whom  the  other  directors  have 
reason  to  place  confidence,  cannot  be 
held  liable  for  the  mere  failure  to  dis- 
cover the  illegal  transactions,  and  to 
prevent  such  director  from  continuing 
therein.  Movius  v.  Lee  (D.  C.  1887) 
30  Fed.  288,  decree  affirmed  Briggs  v. 
Spaulding  (1891)  11  Sup.  Ct.  924,  141 
U.  S.  132,  35  L.  Ed.  662. 

Where  the  affairs  of  a  bank  are  man- 
aged by  its  president,  who  was  repre- 
sented to  be  trustworthy  and  efficient, 
and  owned  the  greater  part  of  the 
stock,  and  the  bank  was  generally  con- 
sidered to  be  prosperous,  directors 
cannot  be  held  liable  for  losses  through 
mismanagement  on  the  ground  that 
they  were  negligent  in  not,  within  90 
days,  compeling  the  board  of  directors 
to  make  a  thorough  investigation  of 
the  books  and  condition  of  the  bank; 
nothing  in  this  section  or  sections  9661, 
9685,  or  9774,  ante,  relating  to  the  du- 
ties of  directors,  etc.,  imposing  such 
liabiUties.  Briggs  v.  Spaulding  (1891) 
11  Sup.  Ct.  924,  928,  141  U.  S.  132, 
35  L.  Ed.  662. 

Directors  of  a  national  bank  left  its 
management  for  more  than  three  years 
almost  wholly  to  its  cashier,  who  had 
but  little  property,  and  of  whom  the^ 
required  no  bond;  and  they  knowingly 
permitted  loans  to  be  made  to  individ- 
uals and  firms  largely  in  excess  of  tht 
amounts  allowed  by  law.  They  failed 
to  record  mortgages  given  to  secure 
large  debts  due  the  bank,  after  they 
were  aware  of  its  insolvency,  and  er- 
roneously advised  an  examiner  who 
had  taken  charge  of  the, bank  that  it 
was  not  necessary  to  record  them. 
Held,  that  the  directors  were  personal- 
ly liable  for  the  losses  caused  by  such 
neglect,  and  the  fraud  and  defalcations 
of  the  cashier.  Robinson  v.  Hall  (1894) 
63  Fed.  222,  12  O.  C.  A.  674,  distin- 
guishing Briggs  V.  Spaulding  (1891)  11 
Sup.  Ct.  924,  141  U.  S.  132,  35  L.  Ed. 
662,  and  reversing  (C.  C.  1894)  59 
Fed.  648. 

A  director  of  a  national  bank  may 
make  himself  personally  liable  for  the 
failure  of  the  board  to  charge  worth- 
less paper  off  on  the  books  by  failing  to 
make  reasonable  personal  effort  to  fh^ 
duce  proper  action.  Chesbrough  y. 
Woodworth  a912)  195  Fed.  875,  116 
C.  C.  A.  465. 

A  receiver  of  national  bank  may  sue 
the  directors  for  malfeasance  of  offi- 
cers when  they  were  so  negligent  as  to 
make  practically  no  examination  of  its 


affairs,  and  to  hold  meetings  only  at 
rare  intervals,  and  then  to  Umit  their 
business  to  the  election  of  directors  and 
the  declaration  of  dividends.  Gibbons 
V.  Anderson  (C.  C.  1897)  80  Fed.  345. 

The  court  can  only  charge  directors 
with  liability  for  losses  shown  to  have 
resulted  from  their  negligence.  War- 
ner V.  Penoyer  (C.  C.  1898)  91  Fed. 
587,  33  C.  C.  A.  222,  44  L.  R.  A.  761, 
reversing  decree  (C.  C.  1897)  82  Fed. 
181. 

The  provisions  of  the  national  bank- 
ing act  defining  the  duties  of  the  di- 
rectors do  not  relieve  them  from  their 
common-law  liability  for  a  failure  to 
diligently  and  honestly  discharge  their 
trust  Allen  v.  Luke  (C.  C.  1908)  163 
Fed.  1018. 

Directors  of  national  banks  must  ex- 
ercise ordinary  care  and  prudence  and 
reasonable  supervision,  and  are  not 
shielded  from  liability  by  ignorance  of 
wrongdoing  resulting  from  gross  inat- 
tention. Williams  v.  Brady  (D.  O. 
1915)  221  Fed.  118. 

Action  may  be  maintained  against  di- 
rectors of  a  bank  for  negligence  in 
management  of  its  affairs  resulting  in 
loss.  Flynn  v.  Third  Nat  Bank  (1900) 
81  N,  W.  572,  122  Mich.  642,  6  De- 
troit Leg.  N.  877. 

Directors  of  a  national  bank  are 
only  required  to  exercise  a  reasonable 
supervision  over  its  affairs,  and  where 
they  appoint  from  their  number  a  dis- 
count committee  and  an  examination 
committee  they  shift  the  responsibility 
to  such  committees,  and  when  during 
three  years  such  committees  permit 
the  cashier  of  the  bank  to  discount 
notes  for  a  mere  dealer  in  cheap  musi- 
cal instruments,  taken  by  hiifi  from 
parties  not  shown  to  be  responsible, 
which  notes  are  frequently  protested 
or  renewed  to  such  an  extent  that  his 
discounts  finally  cover  two-thirds  of 
the  bank's  capital,  the  directors  form- 
ing such  committees  are  guilty  of  such 
negligence  and  misconduct  as  would 
render  them  liable  to  stockholders  in- 
jured thereby.  Hanna  v.  People's  Nat 
Bank  (1901)  71  N.  Y.  Supp.  1076,  35 
Misc.  Rep.  517;  Id.  a902)  78  N.  Y. 
Supp.  516,  76  App.  Div.  224,  modified 
Same  v.  Lyon  (1904)  71  N.  B.  778, 179 
N.  Y.  107. 

10.  Excessive  loansw— A  loan  by  a  na- 
tional bank  in  excess  of  the  restriction 
is  not  void;  but  making  such  a  loan 
subjects  the  bank  and  its  officers  to  the 
forfeitures  and  penalties  prescribed  in 
this  section.  Stewart  v.  National  Un- 
ion Bank  (C.  C.  1869)  Fed.  Cas.  No. 
13,435;  Shoemaker  v.  National  Mechan- 
ics' Bank  (C.  C.  1869)  Fed.  Cas.  No. 
12,801. 

Directors  of  a  national  bank  who 
make  or  assent  to  the  making  of  a  loan 
to  any  one  person  of  a  sum  exceeding 
one-tenth  of  the  capital  stock  of  the 
bank  becomes  personally  liable  for  all 
loss  sustained  thereby.  Witters  v. 
Sowles  (C.  O.  1887)  31  Fed.  1,  3. 

Where   the   directors   of   a   national 
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bank  assent  to  a  loan,  in  excess  of  the 
limit  prescribed  by  section  &761,  ante, 
and  aubsequently  retire  paper  repre- 
senting a  part  of  this  loan,  by  charg- 
ing it  against  an  illegal  dividend,  de- 
clared when  the  bad  paper  reckoned  to 
make  up  an  apparent  surplus  more 
than  exceeds  the  capital  stock,  the 
transaction  is  invalid,  and,  for  the 
amount  of  the  paper  thus  retired,  the 
directors  are  personally  liable,  as  pro- 
vided by  this  section,  for  damages  sus- 
tained in  consequence  of  excessive 
loans.  Witters  v.  Sowles  (G.  C.  1890) 
43  Fed.  405. 

Where  the  directors  of  a  national 
bank  became  aware,  through  the  report 
of  a  committee  of  their  number,  and 
also  by  notices  sent  them  individually 
by  the  Comptroller  of  the  Currency, 
that  the  bank  had  been  making  exces- 
sive loans  to  its  president  and  to  oth- 
er persons,  firms,  and  corporations  with 
which  he  was  associated,  but  took  no 
effective  steps  to  reduce  such  loans,  or 
to  prevent  their  increase,  which  con- 
tinued until  the  bank  became  insolvent, 
they  will  be  held  jointly  and  severally 
liable  for  all  losses  which  the  bank  sus- 
tained through  subsequent  transactions 
and  which  could  have  been  prevented  by 
a  proper  discharge  of  their  duties. 
Rankin  v.  Cooper  (O.  O.  1907)  149  Fed. 
1010. 

Where  a  bank  director  was  not  act- 
ing as  a  director  in  obtaining  discount 
of  certain  notes  belonging  to  his  father 
by  the  bank,  he  cannot  be  held  liable 
bc|cause  be  induced  or  permitted  the 
bank  to  extend  credit  to  his  father  in 
excess  of  the  legal  limit  fixed  by  this 
section.  Hicks  v.  Steel  (1905)  105  N. 
W.  767,  142  Mich.  292,  12  Detroit  Leg. 
N.  706,  4  L.  R.  A.  (N.  S.)  279. 

Directors  of  a  national  bank  cannot 
be  made  to  respond  to  damages  or  to 
pay  excessive  loans,  unless  some  injury 
was  done  to  the  bank  or  loss  sustain- 
ed by  reason  thereof.  Emerson  t. 
Galther  (1906)  64  A.  26,  103  Md.  664, 
8  L.  R.  A.  (N.  S.)  738. 

11.  Unlawful    operatlons.^Where    a 

national  bank  acquired  certain  mill 
property,  in  satisfaction  of  a  debt,  ^nd 
the  directors  organized  a  corporation 
among  themselves  for  the  purpose  of 
operating  the  mils  as  the  bank's  agent, 
using  its  funds,  and  operated  them  for 
the  bank  at  a  loss  of  $23,000,  the  di- 
rectors of  the  bank  participating  are 
liable  to  the  creditors  for  the  loss. 
Cockrill  V.  Abeles  (1898)  86  Fed.  505, 
30  C.  C.  A.  223. 

1 2.  U  niawf ul  increase  ef  capital  etook. 

—The  increase  of  the  capital  stock  of  a 
bank  based  on  a  fictitious  value  of  as- 
sets, and  on  notes  given  by  the  direc- 
tors, with  an  understanding  that  they 
were  not  to  be  paid,  is  in  violation  of 
this  section,  and  the  directors  of  the 
bank  participating  are  liable  for  all 
losses  resulting  to  the  creditors.  Cock- 
riU  V.  Abeles  (1898)  86  Fed.  505,  30 
C.  O.  A.  223. 
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IS.  Unlawful  dividends^— Bank  direc- 
tors cannot  be  held  personally  liable 
for  money  paid  out  for  dividende  "to 
a  greater  amount  than  net  profits  after 
deducting  losses  and  bad  debts'*  (R.  & 
f  5204,  ante,  §  9765),  because  there 
were  debts  bad  in  fact,  but  supposed  to 
be  good,  when  the  dividends  were  de- 
clared and  paid.  Bad  judgment  on  the 
part  of  the  directors,  as  to  the  condi- 
tion of  the  assets,  without  baM  faith, 
does  not  make  them  individually  liable. 
Witters  v.  Sowles  (O.  C.  1887)  31 
Fed.  1. 

14.  Measure  of  damages^-The  meas- 
ure of  damages  recoverable  stated  in 
an  action  against  directors  of  a  na- 
tional bank  under  this  section,  by  one 
who  purchased  stock  of  the  bank  in  re- 
liance on  the  published  statements  of 
its  condition  which  were  false,  in  that 
they  included  as  assets  a  large  amount 
of  worthless  paper.  Chesbrough  v. 
Woodworth  (1912)  195  Fed.  875,  116 
O.  C.  A.  465. 

IV.  ACTIONS  AGAINST    Dl- 
RECTORS 

15.  Conditions  precedent.— The  for- 
feiture of  the  bank's  charter  in  a  suit 
brought  by  the  comptroller  of  the  cur- 
rency is  not  a  condition  precedent  to 
the  maintenance  of  a  suit  against  its 
directors  for  excessive  loans.  Cockrill 
V.  Cooper  (1898)  86  Fed,  7,  29  a  a 
A.  529. 

Under  this  section  the  comptroller 
cannot  authorize  the  receiver  to  bring 
suit,  under  section  9821,  to  enforce  per- 
soDfd  liability  of  directors  until  it  has 
been  adjudged  by  a  proper  court  that 
such  acts  have  been  done  as  authorize 
a  forfeiture  of  the  charter.  Welles  y« 
Graves  (C.  C.  1890)  41  Fed.  459. 

The  right  to  maintain  an  action  un- 
der this  section  to  recover  of  a  bank 
director  the  damages  sustained  by  his 
bank  in  consequence  of  excessive  loans 
made  by  him  while  serving  in  the  ca- 
pacity of  director,  is  not  affected  by 
the  fact  that  the  comptroller  has  or 
has  not  procured  a  forfeiture  of  the 
bank's  charter.  Stephens  v.  Overstola 
(C.  C.  1890)  43  Fed.  771. 

Ldability  can  be  enforced  only  after 
the  violation  of  the  statute  has  been 
judicially  determined,  and  a  forfeiture 
declared.  Hayden  v.  Thompson  (C.  C. 
1895)  67  Fed.  273,  decree  reversed 
(1895)  71  Fed.  60.  17  C.  C.  A.  592. 

A  national  bank  may  maintain  a  suit 
against  its  directors  to  enforce  their 
liability  under  this  section  for  losses 
resulting  from  a  violation  of  the  statu- 
tory requirements  in  conducting  the 
business  of  the  bank.  A  suit  by  the 
comptroller  for  dissolution  of  the  as- 
sociation and  an  adjudication  of  such 
violations  is  not  a  condition  precedent 
to  the  enforcement  of  such  liability. 
National  Bank  of  Commerce  v.  Wade 
(C.  0.  1897)  84  Fed.  10. 

A  receiver  of  a  national  bank  may 
maintain  a  suit  against  the  directors  la 
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behalf  of  creditors  and  stockholders  to 
recover  sums  alleged  to  have  been  lost 
to  the  bank  through  the  misconduct  or 
negligence  of  defendants,  and  it  is  not 
a  necessary  condition  precedent  that 
violations  of  the  banking  act  should 
have  been  previously  adjudged  in  a  suit 
brought  by  the  comptroller.  Allen  v. 
Luke  (O.  C.  1906)  141  Fed.  694. 

Action  against  directors  of  insolvent 
national  bank  for  wrongful  acts  held 
not  prematurely  filed,  while  bank  was 
in  process  of  liquidation.  Williams  y. 
Brady  (D.  C.  1915)  221  Fed.  118. 

The  directors  of  a  bank  being  negli- 
gent in  the  management  of  its  affairs, 
resulting  in  loss,  and  one  of  them  being 
appointed  its  receiver,  his  refusal  to 
bring  action  therefor  is  not  a  prereq- 
uisite for  action  by  the  stockholders  on 
behalf  of  the  bank.  Flynn  v.  Third 
Nat.  Bank  (1900)  81  N.  W.  672,  122 
Mich.  642,  6  Detroit  Leg.  N.  877. 

Where  the  directors  of  a  national 
bank  have  violated  the  national  banking 
act,  to  the  damage  of  the  bank,  a 
shareholder  cannot  maintain  an  action 
against  them  for  such  violation  for  his 
benefit  alone,  while  the  bank  is  a  going 
concern  and  has  not  been  dissolved  by 
proper  action  by  the  comptroller  of  the 
currency  in  a  federal  court.  Zinn  v. 
Baxter  (1901)  62  N.  B.  327,  65  Ohio 
St.  341. 

16.  Remedies  available^— Action  by 
national  bank  against  officer  partici- 
pating in  loan  exceeding  statutory  lim- 
it held  not  maintainable  in  equity,  in 
absence  of  any  showing  of  inadequacy 
of  legal  relief.  Corsicana  Nat  Bank  v. 
Johnson  (1915)  218  Fed.  822,  134  C. 
O.  A.  510. 

The  personal  liability  of  directors  of 
a  national  bank  for  declaring  dividends 
in  excess  of  net  profits,  and  loaning  to 
separate  persons,  firms,  or  corpora- 
tions amounts  exceeding  one-tenth  of 
the  capital  stock,  cannot  be  enforced  in 
an  action  at  law.  Welles  v.  Graves  (C. 
C.  1890)  41  Fed.  459. 

The  right  of  action  against  the  di- 
rectors of  a  national  bank,  for  viola- 
tion of  the  provisions  of  the  national 
banking  act,  given  by  this  section,  is 
for  a  tort,  and  comes  within  the  com- 
mon-law definition  of  actions  on  the 
case.  CockriU  v.  Butler  (0.  C.  1897) 
78  Fed.  679. 

The  provisions  of  the  national  bank- 
ing act  defining  the  duties  of  the  di- 
rectors of  such  banks  do  not  relieve 
them  from  their  common-law  liability 
for  a  failure  to  diligently  and  honestly 
discharge  their  trust  Allen  v.  Luke 
(C.  O.  1908)  163  Fed.  1018. 

This  section  excludes  banking  associ- 
ations and  receivers  from  none  of  the 
remedies  for  the  collection  of  debts, 
claims,  and  dues  of  the  bank  or  its 
creditors  provided  by  the  general  rules 
and  principles  of  law  and  equity,  but 
they  impose  on  directors  additional  lia- 
bilities, and  subject  them  to  proper 
remedies  for  their  enforcement    Hay- 
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den  V.  Thompson  (1895)  71  Fed.  60, 
67,  17  C.  C.  A.  592. 

The  liability  of  directors  of  a  na- 
tional bank  to  a  common-law  action  of 
deceit  for  false  and  fraudulent  repre- 
sentations made  by  them  in  the  pre- 
tended performance  of  duties  imposed 
upon  them  by  the  national  banking 
law  is  not  precluded  by  the  liability 
imposed  in  that  law  for  violation  of  its 
provisions.  Fresco tt  v.  Haughey  (0. 
0.  1895)  65  Fed.  653. 

But  see  Jones  Nat  Bank  v.  Yates 
(Neb.  1913)  139  N.  W.  844,  1135. 
holding  that  this  section  affords  the  ex- 
clusive rule  under  which  damages  from 
national  bank  directors  are  determined 
on  a  loss  resulting  from  their  violation 
of  an  express  duty  imposed  upon  them 
by  the  act;  Huff  v.  Union  Nat  Bank 
(C.  C.  1909)  173  Fed.  333,  holding 
that  the  measure  of  liability  of  officers 
of  national  banking  associations  for  a 
violation  of  any  of  the  provisions  of 
the  law  governing  them  is  fixed  by 
this  section;  and  National  Exch.  Bank 
V.  Peters  (0.  C.  1890)  44  Fed.  13,  ap- 
peal dismissed  (1892)  12  Sup.  Ct  767, 
144  U.  S,  570,  36  L.  Ed.  545,  holding  * 
that  this  section  and  section  9821r 
ante,  are  exclusive  of  other  remedies, 
and  a  creditor  of  an  insolvent  bank,  for 
which  a  receiver  has  been  appointed, 
cannot  sue  its  directors  for  the  pur- 
pose of  making  them  personally  liable 
for  the  mismanagement  of  the  bank. 

The  receiver  of  an  insolvent  national 
bank  may  maintain  a  suit  in  equity 
on  behalf  of  creditors  and  stockholders 
against  the  directors  to  recover  for 
losses  sustained  through  their  negli- 
gent and  fraudulent  management 
Freeman  v.  Jackson  (D.  G.  1915)  227 
Fed.  688. 

17.  Jurisdletlon^-The  statute  does 
not  give  the  federal  courts  jurisdiction 
of  a  suit  by  a  stockholder  against  the 
bank  and  its  officers  and  directors,  all 
of  whom  are  residents  of  the  same 
state,  to  compel  collection  of  a  note 
due  the  bank,  and  payment  to  the  bank 
by  the  directors  of  sums  lost  by  their 
illegal  conduct  Whittemore  v.  Amos- 
keag  Nat  Bank  (1890)  10  Sup.  Gt 
592,  134  U.  S.  527,  33  L.  Ed.  1002, 
reversing  decree  (G.  G.  1885)  26  Fed. 
819. 

The  express  denial  of  an  immunity 
claimed  in  both  the  trial  and  appellate 
courts,  under  this  section,  by  officers 
and  directors  of  a  national  bank  in  re- 
spect to  the  rule  of  liability  applied  for 
making  false  official  reports  as  to  the 
bank's  financial  condition,  is  sufficient 
to  sustain  the  exercise  by  the  Supreme 
Gourt  of  the  United  States  of  its  ap- 
pellate jurisdiction  over  state  courts. 
Yates  V.  Jones  Nat  Bank  (1907)  27 
Sup.  Gt  638,  640,  206  U.  S.  158,  51  L. 
Ed.  1002,  modifying  judgment  (1905) 
105  N.  W.  287.  74  Neb.  734. 

State  courts  may  enforce,  against  di- 
rectors of  a  national  bank  who  have 
made  false  representations  as  to  the 
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bank's  financial  condition  in  the  official 
report  to  the  Comptroller  of  the  Cur- 
rency, the  civil  liability  prescribed  by 
this  section.     Id. 

Equity  has  jurisdiction  of  a  suit 
against  national  bank  directors  for  ex- 
cessive loans,  when  the  directors  are 
numerous,  their  terms  of  service  not 
identical,  and  the  misdoing  has  contin- 
ued ov6r  the  terms  of  more  than  one 
set  of  directors.  Cockrill  v.  Cooper 
(1898)  86  Fed.  7,  29  C.  C.  A.  629. 

An  action  by  a  receiver  of  a  bank 
whose  charter  has  been  forfeited 
against  a  director,  is  properly  brought 
at  law;  there  being  no  necessity  for  in- 
voking the  aid  of  a  court  of  chancery 
either  because  of  the  nature  of  the  is- 
sues involved  or  to  avoid  a  multiplic- 
ity of  actions.  Stephens  v.  Overstola 
(O.  O.  1890)  43  Fed.  771. 

An  allegation  that  a  director  with- 
drew a  specific  sum  from  the  bank, 
after  knowledge  of  its  insolvency,  and 
immediately  before  its  suspension, 
states  a  matter  for  an  action  at  law, 
and  is  not  cognizable  in  equity.  Robin- 
.  son  V.  Hall  (C.  C.  1894)  59  Fed.  648, 
decree  reversed  (1894)  68  Fed.  222, 
12  C.  C.  A.  674. 

A  suit  by  a  national  bank  against  its 
former  officers  and  directors,  under 
this  section,  to  recover  for  losses  re- 
sulting from  their  mismanagement  in 
violation  of  the  provisions  of  the  na- 
tional banking  law,  is  cognizable  in  eq- 
uity, where  the  transactions  involved 
are  complicated,  and  the  conversion  of 
securities  into  money  is  required  be- 
fore the  extent  of  the  liability  can  be 
ascertained,  and  when,  therefore,  the 
remedy  at  law  is  not  complete  or  ade- 
quate. National  Bank  of  Commerce 
V.  Wade  (C.  C.  1897)  84  Fed.  10. 

Where  a  national  bank  suffered  losses 
through  the  continued  negUgence  of  its 
directors,  which  was  unknown  to  its 
creditors,  and  such  directors  remained 
in  control  until  the  appointment  of  a 
receiver  on  the  bank's  insolvency,  a 
court  of  equity  will  entertain  a  suit  to 
charge  them  with  personal  liability, 
notwithstanding  the  fact  that  an  ac- 
tion at  law  to  recover  for  their  wrong- 
ful acts  would  be  barred  by  limitation 
under  the  laws  of  the  state.  Rankin 
V.  Cooper  (C.  C.  1907)  149  Fed.  1010. 

A  suit  by  a  stockholder  of  a  national 
bank  for  its  benefit  against  the  bank 
and  its  officers  having  charge  of  its  as- 
sets individually,  alleging  that  they  had 
made  excessive  loans  of  funds  to  irre- 
sponsible and  insolvent  borrowers  with- 
out adequate  security  in  violation  of 
the  act,  and  that  the  bank  after  proper 
notice  and  demand  had  failed  to  bring 
the  action,  involved  the  construction 
of  the  national  bank  act,  and  was 
therefore  a  suit  arising  under  the  laws 
of  the  United  States  of  which  the  fed- 
eral courts  had  jurisdiction,  though 
there  was  no  diversity  of  citizenship. 
Huff  V.  Union  Nat.  Bank  of  Oakland 
(C.  C.  1909)  173  Fed.  333. 
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Where  a  stockholder's  agent  of  a  na- 
tional bank  sought  to  recover  from  di- 
rectors losses  sustained  by  stock  spec- 
ulations of  the  president  and  vice 
president  vnth  the  directors*  knowledge 
and  participation,  a  bill  in  equity  for 
an  accounting  was  sustainable,  though 
a  recovery  at  law  could  be  had  as  to 
some  of  the  transactions  pleaded.  Mc- 
Kinnon  v.  Morse  (C.  C.  1910)  177  Fed. 
576. 

An  action  by  a  stockholder  of  a  na- 
tional bank  against  its  directors  for 
damages  for  their  gross  negligence  may 
be  brought  in  a  state  court.  Brincker- 
hoif  V.  Bostwick  (1882)  88  N.  X.  52, 
reversing  (1880)  23  Hun,  237. 

Equity  has  jurisdiction  of  a  suit  by 
a  stockholder  of  a  national  bank,  in  be- 
half of  himself  and  other  stockholders, 
against  the  bank,  its  receiver  and  di- 
rectors, to  recover  of  the  latter  dam- 
ages to  the  stock  of  plaintiff  and  other 
uniting  stockholders,  caused  by  their 
negligence.  Sayles  v.  White  (1897)  46 
N.  Y.  Supp.  194,  18  App.  Div.  590. 

18.  Limitation  of  aetions^-The  prd^ 
visions  of  a  state  statute  of  limitations 
do  not  apply  to  the  liability  of  direc- 
tors of  a  national  bank  for  violation  of 
the  national  banking  law,  created  by 
this  section.  Welles  v.  Graves  (C.  C. 
1890)  41  Fed.  459. 

If  the  personal  liability  imposed  by 
this  section  upon  directors  for  viola- 
tion of  the  provisions  of  the  banking 
act,  in  favor  of  any  one  injured  there- 
by, can  be  enforced  without  reference 
to  whether  the  charter  has  been  for- 
feited or  not,  it  is  not  a  penalty  within 
the  meaning  of  section  1712,  ante,  lim- 
iting actions  for  penalties  to  five  years. 
Id. 

That  a  suit  by  the  comptroller  for 
the  forfeiture  of  the  charter  of  a  na- 
tional bank  for  violations  of  the  bank- 
ing statutes  is  barred  by  limitation 
does  not  bar  a  suit  by  the  bank  against 
its  officers  and  directors,  under  this 
section,  to  charge  them  with  losses  re- 
sulting from  such  Tiolations.  National 
Bank  of  Commerce  v.  Wade  (C.  C. 
1897)  84  Fed.  10. 

The  statute  does  not  commence  to 
run  against  a  suit  by  a  national  bank 
against  its  managing  officers  to  enforce 
their  liability  under  this  section  for 
losses  resulting  from  acts  in  violation 
of  the  national  banking  law,  until  such 
officers  have  surrendered  control  of  the 
bank  to  their  successors.    Id. 

19.  Survival    of   actloR^— An   act   of 

congress  imposing  a  legal  liability  on 
the  directors  of  a  national  bank  for 
certain  things  which  they  may  do  which 
shall  result  in  an  injury  to  the  bank, 
its  stockholders  or  creditors,  and  mak- 
ing them  liable  for  the  amount  of  the 
damage,  is  a  remedial,  and  not  a  penal, 
statute,  and  therefore  an  action  under 
it  survives  against  the  estate  of  a  di- 
rector. Stephens  t.  Overstola  (O.  C. 
1890)  43  Fed.  466. 
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20.  Issues^— An  action  against  direc- 
tors of  a  national  bank  under  this  sec- 
tion, inyolves  no  direct  issues  of  neg- 
ligence, the  sole  issue  being  whether 
defendant  caused  or  permitted  to  be 
made  a  statement  of  the  bank's  condi- 
tion on  which  plaintiiE  relied  to  his  in- 
jury, and  which  statement  defendant 
knew  was  materially  false.  Ohesbrough 
y.  Woodworth  (1912)  195  Fed.  875, 116 
C.  C.  A.  4t55. 

In  an  action  by  a  national  bank  to  re- 
cover damages  sustained  in  consequence 
of  excessive  loans  made  by  former  di- 
rectors in  violation  of  this  section,  the 
issues  to  the  jury  are  whether  the 
loans  were  made  when  the  borrower 
was  already  indebted  to  one-tenth  of 
the  capital  actually  paid  in  by  the  bank, 
whether  such  loans  were  knowingly 
made  by  such  directors,  and  what  por- 
tions of  the  moneys  were  so  lost  City 
Nat  Bank  of  Mangum  v.  Grow  (OkL 
1910)  111  P.  210. 

21.  Parties    plaintiff— Reoelver^-Iia- 

bility  for  declaring  and  paying  dividends 
out  of  the  capital  stock  of  the  bank 
can  be  enforced  only  by  the  receiver 
acting  under  the  direction  of  the  comp- 
troller. Hayden  v.  Thompson  (C.  G. 
1895)  67  Fed.  273,  decree  reversed 
(1895)  71  Fed.  60,  17  C.  C.  A.  592. 

An  action  against  the  directors  of  a 
national  bank  under  this  section  can  be 
maintained  only  by  a  receiver  of  the 
bank;  and  an  action  by  a  private  in- 
dividual against  such  directors  for  dam- 
ages arising  from  the  making  of  false  re- 
ports or  other  violations  of  the  nation- 
al banking  act  can  only  be  maintained 
as  an  action  at  the  common  law  in  the 
nature  of  an  action  of  deceit  Gemer 
V.  Thompson  (G.  G.  1896)  74  Fed.  125. 

A  receiver  of  an  insolvent  national 
bank,  in  his  own  name  or  in  the  name 
of  the  bank,  may  enforce  against  the 
directors,  for  the  benefit  of  the  stock- 
holders, depositors,  and  other  creditors 
of  the  bank,  any  right  or  daim  resting 
upon  the  nonperformance  or  negligent 
performance  of  their  duties  that  the 
bank  itself  could  have  enforced.  Movi- 
us  V.  Lee  (C.  G.  1887)  80  Fed.  296,  de- 
cree affirmed  Briggs  v.  Spaulding  (1891) 
11  Sup.  Gt  924,  141  U.  S.  132,  35  L. 
Ed.  662. 

22.  — -  Stockholders^— A  stockhold- 
er may  sue,  in  equity,  the  directors  for 
their  gross  negligence,  resulting  in  loss 
of  the  corporate  assets,  where  the  di- 
rectors are  still  in  control  or  the  re- 
ceiver has  refused  to  sue.  Ackerman  v. 
Halsey  (1883)  37  N.  J.  Eq.  (10  Stew.) 
356;  Hand  v.  Atlantic  Bank  (1877)  9 
Abb.  N.  G.  287,  note. 

A  stockholder  of  an  insolvent  nation- 
al bank  may  bring  suit  in  a  state  court, 
in  behalf  of  the  bank  and  himself,  as  a 
representative  stockholder,  against  the 
directors,  to  recover  money  alleged  to 
have  been  lost  through  their  negligence 
and  breach  of  trust,  when  the  officers 
of    the    bank,    the   receiver,   and    the 


Gomptroller  of  the  Currency  have  all 
refused  to  bring  such  a  suit.  Ex  parte 
Ghetwood  (1897)  17  Sup.  Ct  385,  390, 
165  U.  S.  443,  41  L.  Ed.  782. 

An  action  by  a  purchaser  of  a  nation- 
al bank  stock  against  directors  to  re- 
cover damages  under  this  section  be- 
cause of  the  knowing  publication  of 
false  reports,  is  in  plaintiff's  own  right, 
and  not  that  of  the  bank.  Chesbrough 
V.  Woodworth  (1912)  195  Fed.  875,  116 
G.  G.  A.  465. 

A  stockholder  in  an  insolvent  national 
bank  for  which  a  receiver  has  been  ap- 
pointed cannot  sue  its  directors  to 
make  them  personally  liable  for  the 
mismanagement  of  the  bank,  as  the 
right  of  action  is  in  the  receiver,  and 
not  in  the  individual  'stockholder.  Howe 
V.  Barney  (G.  G.  1891)  45  Fed.  668. 

A  stockholder  in  a  national  bank  can- 
not sue  the  directors  for  their  gross 
negligence,  whereby  loss  of  the  corpo- 
rate assets  has  resulted.  Gonway  v. 
Halsey  (1882)  44  N.  J.  Law  (15 
Vroom)  462,  28  Alb.  Law  J.  27. 

A  stockholder  may  maintain  an  ac- 
tion against  the  directors  charged  by 
him  to  have  caused  loss  by  their  negli- 
gence; the  bank  and  its  receiver  hav- 
ing refused  to  bring  suit  Nelson  y. 
Burrows  (N.  Y.  1881)  9  Abb.  N.  G. 
280. 

If  the  receiver  of  a  national  bank  is 
one  of  the  directors  chargeable  with 
neglect,  one  or  more  of  the  stockhold- 
ers may  maintain  an  action  in  behalf  of 
all  for  milttse  of  the  bank's  funds. 
Brinckerholf  y.  Bostwick  (1882)  88  N. 
Y.  52. 

Where  no  proceeding  is  pending  un- 
der the  national  bank  law  for  forfei- 
ture of  the  charter  of  a  bank,  its  stock- 
holders may,  in  a  state  court,  maintain 
an  action  against  its  directors  to  recov- 
er for  their  gross  neglect  without  al- 
leging that  the  comptroller  of  the  cur- 
rency directed,  or  refused  to  direct,  the 
receiver  to  bring  such  action.    Id. 

Where  a  national  bank  presently  sol- 
vent sold  out  a  former  stockholder's 
shares  for  his  failure  to  pay  an  assess- 
ment thereon,  made  necessary  by  the 
negligence  or  miscbnduct  of  its  direc- 
tors in  loaning  its  funds  to  irrespon- 
sible parties,  such  stockholder  may 
maintain  a  suit  on  behalf  of  himself  and 
of  others  similarly  situated  against  the 
bank  and  its  directors,  who  permitted 
or  caused  the  loss,  to  compel  such  di- 
rectors to  account  to  and  pay  him  the 
value  of  his  stock  as  it  stood  before  the 
acts  of  negligence  or  misconduct  oc- 
curred. Hanna  v.  People's  Nat  Bank 
(1901)  71  N.  Y.  Supp.  1076,  35  Misc. 
Rep.  517;  Id.  (1902)  78  N.  Y.  Supp. 
51^  76  App.  Div.  224,  modified  Same  v. 
Lyon  (1904)  71  N.  B.  778,  179  N.  Y. 
107. 

Where  the  directors  of  a  national 
bank  have  violated  the  provisions  of  the 
national  banking  act,  to  the  damage  of 
the  bank  and  its  shareholders,  and  the 
bank  fails  on  request  to  bring  an  action 
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agaiuBt  such  directors  for  the  recovery 
of  such  damages,  an  action  may  be 
maintained  for  that  purpose  by  a  share- 
holder. Zinn  y.  Baxter  (1901)  62  N.  B. 
327,  65  Ohio  St.  341. 

23.  —  Depositors.— The  national 
bank  act  does  not  prevent  depositors 
of  an  insolvent  bank  from  maintaining 
a  suit  against  its  directors  for  negli- 
gently permitting  its  officers  to  loan  the 
bank's  assets  in  violation  of  such  act, 
constituting  a  breach  of  the  bank*s  im- 
plied contract  with  such  depositors,  in- 
herent in  the  contract  of  deposit,  that 
the  bank  would  use  such  deposits  and 
its  other  assets  in  conformity  with  the 
safeguards  provided  by  law.  Boyd  y. 
Schneider  (1904)  131  Fed.  223,  66  C 
C.  A.  209. 

24.  — —  Creditors^— A  creditor  of  an 
insolvent  national  bank  that  is  in  the 
hands  of  a  receiver  cannot  sue  to  en- 
force, against  officers  and  directors 
who  have  violated  the  banking  laws,  the 
personal  liability  imposed  by  this  sec- 
tion, as  such  liability  ia  an  asset  be- 
longing equally  to  all  creditors,  and 
must  be  enforced  by  the  receiver.  Bail- 
ey V.  Mosher  (1894)  63  Fed.  488, 11  a 
G.  A.  304. 

The  right  to  maintain  a  suit  against 
the  directors  of  an  insolvent  national 
bank  under  this  section  to  recover  for 
general  distribution,  as  assets  of  the 
bank,  sums  alleged  to  have  been  lost  to 
it  through  the  negligence  or  misman- 
agement of  its  affairs  by  defendants,  is 
one  vested  in  the  receiver  for  the  bene- 
fit of  both  creditors  and  stockholders; 
and  conceding  that  such  suit  may  be 
maintained  without  a  previous  adjudi- 
cation forfeiting  the  bank's  charter  un- 
der said  section,  and  even  that  it  may 
be  brought  by  others  than  the  receiver, 
acting  under  direction  of  the  Comptrol- 
ler of  the  Currency  (which  is  doubtful), 
it  cannot  in  any  case  be  maintained  by 
creditors  alone,  who  have  no  interest 
in  the  fund  sought  to  be  recovered,  be- 
yond the  amount  of  their  claims,  and  no 
authority  to  represent  the  stockholders 
to  whom  the  remaining  interest  belongs. 
Boyd  V.  Schneider  •  (C.  C.  1903)  124 
Fed.  239. 

25.  Parties  defendantw— Plaintiff  may 
sue  one  or  more  of  the  directors,  and 
must  make  out  a  sufficient  case  against 
each  one  to  authorize  recovery.  Ches- 
brough  V.  Woodworth  (1912)  195  Fed. 
875,  lie  C.  C.  A.  465. 

In  an  action  by  a  stockholder  of  a  na- 
tional bank  against  the  directors  for 
loss  of  the  corporate  assets  through  the 
latter's  negligence,  the  bank  and  the  re- 
ceiver appointed  by  the  comptroller 
should  be  joined.  Hand  v.  Atlantic 
Bank  (N.  Y.  1877)  »  Abb.  N.  O.  287, 
note. 

A  receiver  of  the  assets  of  a  nation- 
al bank,  appointed  by  the  comptroller 
of  the  currency,  is  a  necessary  party 
defendant  in  a  suit  in  equity  against  di- 
rectors of  the  corporation  to  recover 
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damages  for  the  waste  and  loss  of  the 
corporate  assets,  caused  by  the  negli- 
gence of  the  directors  in  the  discharge 
of  their  official  duties.  Eland  v.  At- 
lantic Nat  Bank  (N.  Y.  1877)  56  How. 
Prac.  231. 

Where  the  receiver  of  a  national  bank 
is  one  of  the  directors  <4iargeable  with 
neglect,  and  action  is  brought  by  one 
or  more  of  the  stockholders  on  behalf 
of  all  for  misuse  of  the  bank's  funds, 
the  bank  itself,  and  the  receiver,  as 
such,  are  proper  and  necessary  parties 
defendant  Brinckerhoff  v.  Bostwick 
(1882)  88  N.  Y.  52. 

A  corporation  ia  such  a  legal  entity 
that  a  stockholder  may  maintain  an  ac- 
tion against  it,  either  at  law  or  in 
chancery.  Accordingly,  in  case  of  mis- 
appropriation of  a  stockholder's  funds 
by  a  national  bank,  his  remedy  is  against 
the  bank,  and  not  against  the  directors 
in  their  private  capacity.  Wilson  y. 
First  Nat  Bank  (1873)  1  Wyo.  108. 

Where  directors  of  a  national  bank 
have  violated  the  national  banking  act, 
to  the  damage  of  the  bank  and  its 
shareholders,  and  an  action  has  been 
brought  against  them  by  a  shareholder 
the  bank  must  be  made  a  party.  Zinn 
y.  Baxter  (1901)  62  N.  B.  327,  65 
Ohio  St  341. 

26.  Pleadiag.— Facts  pleaded  in  an  ac- 
tion for  attesting  as  directors  a  false 
report  of  the  condition  of  a  national 
bank  determined  the  rights  of  plaintiff, 
so  that  recovery  is  not  prevented  by 
designating  the  action  as  one  for  deceit 
instead  of  one  arising  under  the  nation- 
al bank  act  Thomas  v.  Taylor  (1912) 
82  Sup.  Ct  403,  224  U.  S.  73,  56  U 
Ed.  673. 

A  bill  brought  to  charge  the  directors 
of  an  insolvent  national  bank  with  the 
amount  of  losses  caused  by  the  bank's 
failure,  alleged  that  one  of  defendants 
sold  and  transferred  his  stock  on  a  day 
named,  but  the  evidence  showed  that 
defendant  had  not  paid  anything  for  the 
stock,  but  delivered  it  to  a  messenger 
of  another  one  of  defendants,  from 
whom  he  had  agreed  to  purchase  it,  and 
that  such  defendant  then  sold  and  in- 
dorsed the  stock  to  a  third  party,  as 
it  was  agreed  he  might  do  if  he  so  de- 
sired. Plaintiff  moved  to  amend  the 
bill  to  conform  to  the  proofs,  and  make 
it  allege  that  the  transfer  was  merely 
formal.  Held  unnecessary.  Movius  v. 
Lee  (C.  C.  1887)  30  Fed.  298. 

In  an  action  against  a  bank  director 
under  this  section  for  making  exces- 
sive loans,  plaintiff  may  state  the  ag- 
gregate amount  of  the  excessive  loans 
made  to  each  party,  and  the  damage  re- 
sulting therefrom  in  each  case,  accom- 
panying each  allegation  with  an  ex- 
hibit showing  the  dates  and  amounts  of 
the  several  loans  that  go  to  make  up 
the  aggregate  sum  stated  in  the  peti- 
tion, and  is  not  compelled  to  declare  in 
a  separate  count  for  each  loan  made. 
Stephens  v.  Overstolz  (C.  0.  1890)  43 
Fed.  771. 
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As  allegation  that  the  directors  ''per- 
mitted" loans  to  be  made  to  one  per- 
son in  excess  of  10  per  cent,  of  the 
bank's,  capital  Is  not  equivalent  to  an 
averment  that  they  knowingly  permit- 
ted them,  or  that  they  could  have  as- 
certained the  existence  thereof  by  an 
examination  of  the  books,  and  is  insuffi- 
cient to  charge  them  with  personal  lia- 
bility for  resulting  losses.  Robinson  v. 
Hall  (C.  C.  1894)  59  Fed.  648,  decree 
reversed  (1894)  63  Fed.  222,  12  O.  0. 
A.  674. 

The  bill  need  not  allege  the  exact 
amount  of  the  loss  arising  from  each 
transaction  set  out  where  it  is  not  yet 
known;  but  it  should  set  out  with  par- 
ticularity the  acts  of  defendants  re- 
lied on  to  constitute  negligence  or  mis- 
conduct, and  the  details  of  the  several 
transactions  should  be  given  with  such 
fullness  as  can  be  done  by  complainant. 
Allen  V.  liuke  (C.  O.  1906)  141  Fed. 
694. 

A  bill  on  behalf  of  the  stockholders 
of  a  national  bank  to  charge  the  direc- 
tors with  liability  for  losses  alleged  to 
have  been  due  to  their  negligence  or 
misconduct  held  to  set  out  the  de- 
tails of  the  several  transactions  relied 
on  with  sufficient  fullness.  Allen  v. 
Luke  (C.  C.  1908)  163  Fed.  1018. 

In  such  a  bill,  cho»'ging  the  making 
of  illegal  loans  By  defendants  as  di- 
rectors, it  is  not  necessary  to  allege 
a  formal  vote  of  defendants  authoriz- 
ing or  approving  such  loans.  Allen  t. 
Luke  (C.  C.  1908)  163  Fed.  lOia 

A  bill  by  a  stockholder's  agent  of  an 
insolvent  bank  against  directors  to  re- 
cover moneys  lost  by  ultra  vires  trans- 
actions of  the  president  and  vice  pres- 
ident, in  which  defendants  participated, 
alleging  that  at  a  stockholders*  meeting 
held  pursuant  to  law  plaintiff  was  elect- 
ed as  shareholders*  agent  to  wind  up 
the  affairs  of  the  bank  in  place  of  a  re- 
ceiver, and  that  he  gave  bond,  as  re- 
qtdred  by  law,  and  is  the  duly  qualified 
agent  of  the  shareholders  to  act  in  the 
place  of  the  receiver,  sufficiently  show- 
ed complainant's  capacity  to  sue.  Mc- 
Kinnon  y.  Morse  (a  C.  1910)  177  Fed. 
676. 

In  an  action  by  a  receiver  of  a  na- 
tional bank  against  directors  to  recov- 
er damages  for  negligence  in  permitting 
the  looting  of  the  bank  by  its  cashier, 
defendants  held  not  entitled  to  a  bill  of 
particulars  to  make  the  complaint  more 
definite  and  certain  as  to  the  means  by 
which  the  fraud  was  committed.  Cur- 
tis V.  Phelps  (D.  0.  1913)  209  Fed. 
261. 

In  action  against  directors  of  nation- 
al bank  for  negligent  and  wrongful  acts, 
complaint  held  sufficient  as  against  di- 
rectors who  attended  meetings  at  which 
the  acts  complained  of  were  done.  Wil- 
liams V.  Brady  (D.  C.  1915)  221  Fed. 
118. 

Allegations  of  negligence  and  viola- 
tion of  statutes  on  part  of  directors  of 


national  bank  in  retaining  unfit  per- 
sons as  president  and  vice  president 
held  not  sufficiently  specific  as  to  their 
unfitness.     Id. 

Allegation  that  directors  of  national 
bank  were  negligent,  because  of  unrea- 
sonable neglect  and  failure  to  attend 
meetings,  without  alleging  facts  show- 
ing an  unreasonable  neglect  and  fail- 
ure, held  insufficient.     Id. 

Various  exceptions  to  a  bill  by  the  re- 
ceiver of  an  insolvent  national  bank 
against  its  directors  to  enforce  their 
liability  for  losses  sustained  through 
their  negligent  and  fraudulent  acts  con- 
sidered. Freeman  v.  Jackson  (D.  O. 
1916)  227  Fed.  688. 

In  an  action  by  a  stockholder  of  a 
national  bank  charging  the  directors 
with  misconduct,  neglect,  etc.,  a  com- 
plaint failing  to  allege  a  demand  upon 
the  comptroller  of  the  currency  for,  and 
his  refusal  of,  a  direction  that  the  re- 
ceiver bring  the  action,  as  required  by 
this  section,  held  to  be  defective. 
Brinckerhoff  v.  Bostwick  (1880)  23 
Hun,  287,  reversed  in  (1882)  88  N.  Y. 
52. 

27.  —  Mttltlfarloasness.  —  Where 
several  depositors  of  a  national  bank 
had  claims  against  a  number  of  the 
bank's  directors,  arising  out  of  their 
failure  to  take  steps  to  prevent  the 
bank's  assets  being  improperly  loaned, 
and  none  of  such  depositors  could,  by 
separate  suits  at  law,  recover  that  to 
which  he  was  entitled,  such  depositors 
were  entitied  to  maintain  a  single  suit 
against  such  directors  in  equity.  Boyd 
V.  Schneider  (1904)  131  Fed.  223,  65 
O.  O.  A.  209. 

Where  several  depositors  of  an  insol- 
vent national  bank  filed  a  bill  against 
Its  directors  for  a  breach  of  their  im- 
plied contract  to  see  that  the  bank's 
assets  were  used  according  to  law,  but 
the  bill  failed  to  allege  the  time  when 
complainants*  deposits  were  made,  com- 
plainants were  entitled  to  leave  to 
apend  in  that  respect.    Id. 

Where  a  bill,  brought  by  the  receiv- 
er of  a  national  bank  against  all  of  the 
directors  holding  office  during  the  exist- 
ence of  the  bank,  the  legal  representa- 
tives of  deceased  directors,  and  the 
cashiers  of  the  bank,  joins  claims  for 
losses  suffered  by  the  bank  by  reason 
of  the  directors*  negligence  and  inatten- 
tion, and  claims  for  losses  suffered  by 
the  stockholders  by  reason  of  having 
been  induced  to  subscribe  for  new 
shares  by  misrepresentations  of  the  di- 
rectors, it  is  multifarious.  Price  v. 
Coleman  (C.  C.  1884)  21  Fed.  357. 

Equity  cannot  entertain  jurisdiction 
of  a  bill  by  the  receiver  of  a  national 
bank  against  its  stockholders  to  recov- 
er dividends  illegally  paid  them  out  of 
its  capital  stock,  as  such  bill  is  mul- 
tifarious, one  stockholder  having  no  in- 
terest in  the  claim  against  another. 
Hayden  y.  Thompson  (C.  C.  1895)  67 
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Fed.  273,  decree  reyeraed  (1885)  71 
Fed.  60,  17  G.  C.  A.  582. 

The  receiver  of  an  inaolvent  national 
bank  filed  a  bill  in  equity  against  the 
shareholders  to  recover  dividends  an- 
lawfully  paid  out  of  the  capital  at  times 
when  the  bank  had  earned  no  net  prof- 
its. Held,  that  the  facts  that  some  of 
the  defendants  participated  in  but  one 
or  two  of  the  16  dividends  on  which 
the  suit  was  based,  that  others  partici- 
pated in  more,  and  others  in  all  the 
dividends,  did  not  render  the  bill  mul- 
tifarious. Hayden  v.  Thompson  (1885) 
71  Fed.  60,  17  C.  O.  A.  582,  reversing 
decree  (C.  C.  1895)  67  Fed.  273. 

A  bill  filed  by  the  receiver  of  a  bank 
against  a  number  of  the  directors  to 
recover  money  of  the  bank  alleged  to 
have  been  lost  through  defendants*  mis- 
conduct is  not  bad  for  multifariousness, 
where  the  matters  alleged  are  such  as 
can  most  conveniently  be  tried  in  a 
single  suit.  Allen  v.  Luke  (G.  G.  180^ 
141  Fed.  684. 

28.  Evidence.  — Evidence  that  notes 
included  as  assets  in  the  statements  of 
a  national  bank  were  given  for  loans 
to  the  maker  in  excess  of  the  10  per 
cent  permitted  by  this  section  held 
immaterial  in  an  action  against  direc- 
tors for  publishing  a  false  statement; 
but  evidence  that  defendants  were  at 
the  time  selling  their  stock  at  prices 
much  above  its  actual  value  held  ma- 
terial. Ghesbrough  v.  Woodworth 
(1812)  185  Fed.  875,  116  G.  O.  A. 
465. 

In  an  action  against  directors  of  a. 
national  bank  under  this  section,  the 
fact  that  plaintiff  subsequently  became 
a  director  and  attested  statements  in- 
cluding as  assets  some  of  the  same  pa- 
per, was  admissible  as  in  the  nature 
of  an  admission  that  such  paper  was 
not  so  clearly  worthless  as  to  make 
defendant's  acts  unlawful.     Id. 

In  action  for  damages  to  purchaser 
of  national  bank  stock,  evidence  held 
insufficient  to  make  question  for  jury 
as  to  director's  knowledge  of  worthles?- 
ness  of  loans,  when  reports  were  made 
and  published.  Ghesbrough  v.  Wood- 
worth  (1815)  221  Fed.  812,  137  O.  O. 
A.  482. 

In  action  against  bank  director  for 
damages  caused  purchaser  of  stock, 
who  relied  on  published  reports  which 
included  worthless  loans  in  the  bank's 
assets,  evidence  as  to  belief  of  other 
directors  concerning  the  loans  held 
properly  excluded.    Id. 

In  an  action  by  the  receiver  of  an  in- 
solvent national  bank  to  charge  the 
directors  with  liability  for  losses,  proof 
of  general  supineness  and  looseness  of 
management  on  their  part  is  not  suf- 
ficient to  cast  upon  them  the  burden 
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of  exonerating  themsdves.  Warner  v. 
Penoyer  (1888)  81  Fed.  587,  33  G.  G. 
A«  222,  44  L.  R.  A.  761,  reversing  de- 
cree  (G.   G.  1887)  82  Fed.  181. 

< 

29.  Defenses^-The  directors  of  a  na- 
tional bank  are  not  trustees  of  an  ex- 
press trust,  with  respect  to  the  prop- 
erty or  funds  of  the  bank,  but  of  an 
implied  or  resulting  trust  created  by 
the  operation  of  the  law  upon  their  of- 
ficial relation  to  the  bank;  and  the  stat- 
tute  of  limitations  and  the  doctrine 
of  laches  may  be  invoked  in  their  de- 
fense, when  sued  for  a  breach  of  such 
trust  Gooper  v.  Hill  (1888)  84  Fed. 
682,  36  G.  G.  A.  402. 

Where  a  bank  director  makes  a 
wrongful  loan  of  money  from  which 
loss  occurs,  it  is  no  defense  to  an  ac- 
tion by  the  receiver  of  the  bank  against 
the  director's  estate  that  the  insolvency 
of  the  person  to  whom  the  loan  was 
made  was  not  discovered  until  after 
the  death  of  the  director  and  the  ap- 
pointment of  the  receiver.  Stephens  v. 
Overstols  (G.  G.  1880)  43  Fed.  465. 

In  an  action  of  deceit  against  the  di- 
rectors of  a  national  bank  to  recover 
damages  sustained  by  persons  who  had 
loaned  money,  and  taken  as  collateral 
security  therefor  the  stock  of  the  bank, 
relying  upon  the  published  statement 
of  the  directors  as  to  its  financial  con- 
dition, it  is  no  defense  that  the  bank 
has  been  placed  by  the  comptroller  of 
the  currency  in  the  hands  of  a  receiver, 
or  that  the  receiver  has  settled  with  the 
directors,  and  released  them  from  all 
liability,  where  it  does  not  also  appear 
that  plaintiffs  had  elected  to  proceed 
against  the  bank.  Barnes  v.  Pogue 
(Ohio  1883)  28  Wkly.  Law  Bui.  382. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Richmond  v.  Irones  (1887)  7  Sup.  Gt 
788,  787,  121  U.  S.  27.  30  L.  Bd.  864; 
Talbott  v.  Board  of  Gom'rs  of  Silver 
Bow  Gounty  (1881)  11  Sup.  Gt.  584, 
685,  138  U.  S.  438,  35  L.  Ed.  210; 
Ghemical  Nat  Bank  of  Ghicago  v. 
Hartford  Deposit  Go.  (1886)  16  Sup. 
Gt.  438,  440, 161  U.  S.  1,  40  L.  Ed.  585; 
Galifornia  Nat  Bank  v.  Thomas  (1888) 
18  Sup.  Gt  4,  5,  171  U.  S.  441,  43  L. 
Ed.  231;  Abbott  v.  National  Bank  of 
Commerce  (1888)  20  Sup.'  Gt  153,  154, 
175  U.  S.  408,  44  1m  Ed.  217;  Weber  v. 
Spokane  Nat.  Bank  (1884)  64  Fed. 
208,  210,  12  G.  G.  A.  83;  Kemp  v.  Na- 
tional Bank  of  The  Republic  (1801)  108 
Fed.  48,  51,  48  G.  G.  A.  213;  King  v. 
Pomeroy  (1803)  121  Fed.  287,  58  G. 
G.  A.  208;  U.  S.  v.  Graves  (D.  G.  1882) 
53  Fed.  634,  651  (reversed  [18871  17 
Sup.  Gt  383,  165  U.  8.  323»  41  U  Ed. 
732). 
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§  9832.  (R.  S.  §  5240,  as  amended,  Act  Feb.  19,  1875,  c.  89,  and 
Act  Dec.  23,  1913,  c.  6,  §  21.)  Bank  examinations;  appoint- 
ment, salaries,  and  powers  of  examiners. 

The  Comptroller  of  the  Currency,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  shall  appoint  examiners  who  shall  examine 
every  member  bank  at  least  twice  in  each  calendar  year  and  oftener 
if  considered  necessary:  Provided,  however,  That  the  Federal  Re- 
serve Board  may  authorize  examination  by  the  State  authorities  to  be 
accepted  in  the  case  of  State  banks  and  trust  companies  and  may  at 
any  time  direct  the  holding  of  a  special  examination  of  State  banks 
or  trust  companies  that  are  stockholders  in  any  Federal  reserve  bank. 
The  examiner  making  the  examination  of  any .  national  bank,  or  of 
any  other  member  bank,  shall  have  power  to  make  a  thorough  exam- 
ination of  all  the  affairs  of  the  bank  and  in  doing  so  he  shall  have 
power  to  administer  oaths  and  to  examine  any  of  the  officers  and 
agents  thereof  under  oath  and  shall  make  a  full  and  detailed  report 
of  the  condition  of  said  bank  to  the  Comptroller  of  the  Currency. 

The  Federal  Reserve  Board,  upon  the  recommendation  of  the 
Comptroller  of  the  Currency,  shall  fix  the  salaries  of  all  bank  exam- 
iners and  make  report  thereof  to  Congress.  The  expense  of  the  ex- 
aminations herein  provided  for  shall  be  assessed  by  the  Comptroller 
of  the  Currency  upon  the  banks  examined  in  proportion  to  assets  or 
resources  held  by  the  banks  upon  the  dates  of  examination  of  the 
various  banks. 

In  addition  to  the  examinations  made  and  conducted  by  the  Comp- 
troller of  the  Currency,  every  Federal  reserve  bank  may,  with  the 
approval  of  the  Federal  reserve  agent  or  the  Federal  Reserve  Board, 
provide  for  special  examination  of  member  banks  within  its  district. 
The  expense  of  such  examinations  shall  be  borne  by  the  bank  exam- 
ined. Such  examinations  shall  be  so  conducted  as  to  inform  the  Fed- 
eral reserve  bank  of  the  condition  of  its  member  banks  and  of  the 
lines  of  credit  which  are  being  extended  by  them.  Every  Federal 
reserve  bank  shall  at  all  times  furnish  to  the  Federal  Reserve  Board 
such  information  as  may  be  demanded  concerning  the  condition  of 
any  member  bank  within  the  district  of  the  said  Federal  reserve  bank. 

No  bank  shall  be  subject  to  any  visitorial  powers  other  than  such 
as  are  authorized  by  law,  or  vested  in  the  courts  of  justice  or  such  as 
shall  be  or  shall  have  been  exercised  or  directed  by  Congress,  or  by 
either  House  thereof  or  by  any  committee  of  Congress  or  of  either 
House  duly  authorized. 

The  Federal  Reserve  Board  shall,  at  least  once  each  year,  order  an 
examination  of  each  Federal  reserve  bank,  and  upon  joint  applica- 
tion of  ten  member  banks  the  Federal  Reserve  Board  shall  order  a 
special  examination  and  report  of  the  condition  of  any  Federal  re- 
serve bank. 

Act  June  3,  1864,  c.  106,  (  54,  13  Stat.  116.    Act  Feb.  19,  1876,  c.  89,  18 
Stat.  329.    Act  Dec.  23,  1913,  c.  6,  {  21,  38  Stat.  271. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"The  Comptroller  of  the  Currency,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall,  as  often  as  shall  be  deemed  necessary  or  proper,  appoint  a 
suitable  person  or  persons  to  make  an  examination  of  the  affairs  of  every  bank- 
ing association,  who  shall  have  power  to  make  a  thorough  examination  into 
all  the  affairs  of  the  association,  and,  in  doing  so,  to  examine  any  of  the  of- 
ficers and  agents  thereof  on  oath;   and  shall  make  a  full  and  detailed  report  of 
the  condition  of  the  association  to  the  Comptroller.    Every  person  appointed 
to  make  such  examination  shall  receive  for  his  services  at  the  rate  of  five 
dollars  for  each  day  by  him  employed  in  such  examination,  and  two  dollars 
for  every  twenty-five  miles  h«  shall  necessarily  travel  in  the  performance  of 
his  duty,  which  shall  be  paid  by  the  association  by  him  examined.    But  no 
person  shall  be  appointed  to  examine  the  affairs  of  any  banking  association 
of  which  he  is  a  director  or  other  officer." 
It  was  amended  by  Act  Feb.  19,  1875,  c.  89,  cited  above,  to  read  as  follows: 
'*The  Comptroller  of  the  Currency,  with  the  approval  of  the  Secretary  of 
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the  Treasury,  shall,  aa  often  as  shall  be  deemed  necessary  or  proper,  appoint 
a  suitable  person  or  persons  to  make  an  examination  of  the  affairs  of  every 
banking  association,  who  shall  have  power  to  make  a  thorough  examination 
into  all  the  affairs  of  the  association,  and,  in  doing  so,  to  examine  any  of 
the  officers  and  agents  thereof  on  oath ;  and  shall  make  a  full  and  detailed  re- 
port of  the  condition  of  the  association  to  the  Ck)mptroller.  That  all  persons 
appointed  to  be  examiners  of  national  banks  not  located  in  the  redemption- 
cities  specified  in  section  five  thousand  one  hundred  and  ninety-two  of  the 
Revised  Statutes  of  the  United  States,  or' in  any  one  of  the  States  of  Oregon, 
California,  and  Nevada,  or  in  the  Territories,  shall  receive  compensation  for 
such  examination  as  follows:  For  examining  national  banks  having  a  capital 
less  than  one  hundred  thousand  dollars,  twenty  dollars;  those  having  a  cap- 
ital of  one  hundred  thousand  dollars  and  less  than  three  hundred  thousand 
dollars,  twenty-five  dollars;  those  having  a  capital  of  three  hundred  thousand 
dollars  and  less  than  four  hundred  thousand  dollars,  thirty-five  dollars;  those 
having  a  capital  of  four  hundred  thousand  dollars  and  less  than  five  hundred 
thousand  dollars,  forty  dollars;  those  having  a  capital  of  five  hundred  thou- 
sand dollars  and  less  than  six  hundred  thousand  dollars,  fifty  dollars;  those 
having  a  capital  of  six  hundred  thousand  dollars  and  over,  seventy-five  dol- 
lars; which  amounts  shall  be  assessed  by  the  Comptroller  of  the  Currency 
upon,  and  paid  by,  the  respective  associations  so  examined;  and  shall  be  in 
lieu  of  the  compensation  and  mileage  heretofore  allowed  for  making  said  ex- 
aminations, and  persons  appointed  to  make  examination  of  national  banks  in 
the  cities  named  in  section  five  thousand  one  hundred  and  ninety-two  of  the 
Revised  Statutes  of  the  United  States,  or  in  any  one  of  the  States  of  Oregon, 
California,  and  Nevada,  or  in  the  Territories,  shall  receive  such  compensa* 
tion  as  may  be  fixed  by  the  Secretary  of  the  Treasury  upon  the  recommenda- 
tion of  the  Comptroller  of  the  Currency;  and  the  same  shall  be  assessed  and 
paid  in  the  manner  hereinbefore  provided." 

It  was  further  amended  by  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  % 
I  21,  last  cited  above,  to  read  as  set  forth  here. 

Said  last  amendment  of  this  section  superseded  R.  S.  §  6241,  which  pro- 
vided that  no  association  should  be  subject  to  visitorial  powers  other  than 
such  as  were  authorized  by  this  Title,  or  were  vested  in  the  courts  of  justice. 

Provisions  for  examinations  of  federal  land  banks  and  associations  were  made 
by  the  Federal  Farm  loan  Act,  Act  July  17,  1916,  c.  245,  §  28,  post,  §  98356. 
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Assets    In    examineKt    charge^— The 

fact  that  a  national  bank,  for  which 
no  receiver  has  yet  been  appointed,  is 
in  charge  of  an  examiner  apointed  by 
the  comptroller  to  investigate  its  af- 
fairs, does  not  exempt  its  tangible  as^ 
sets  from  levy  under  execution  upon 
final  judgment  Kimball  v.  Dunn  (C. 
C.  1898)  89  Fed.  782. 

Visitations  other  than  liy  oxamlner.^ 

The  common-law  right  of  a  stockhold- 
er, for  proper  purposes  and  under  rea- 
sonable regulations  as  to  place  and 
time,  to  inspect  the  books  of  the  cor- 
poration of  which  he  is  a  member,  is 
not  restricted  as  to  national  banks  by 
this  section.  Guthrie  v.  Harkness 
(1906)  26  Sup.  Ct  4,  6,  199  U.  S.  148, 
50  U  Ed.  130,  4  Ann.  Cas.  433,  af- 
firming judgment  Harkness  v.  Guthrie 
(1904)  75  P.  624,  27  Utoh,  248,  107 
Am.  St.  Rep.  664. 

National  banks  cannot  be  compelled 
by  the  auditor  or  probate  judge  to  pre- 
sent for  inspection  the  deposit  books 
of  the  bank  in  order  to  reach  such  de- 
posits for  purposes  of  taxation.  First 
Nat  Bank  of  Youngtown  y.  Hughes  (C. 
C.  187S)  Fed.  Cas.  No.  4,811. 

It  is  not  visitation  to  compel  a  na- 
tional bank  to  disclose  the  names  of 
its  depositors  and  the  amounts  of  their 
deposits  under  the  compulsory  process 
of  a  state  court  First  Nat  Bank  y. 
Hughes  (C.  C.  1881)  6  Fed,  737,  740, 
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appeal  dismissed  (1882)  1  Sup.  Ct  489, 
106  U.  S.  523,  27  L.  Ed.  268. 

A  national  bank  is  not  prohibited 
from  permitting  an  examination  of  its 
books  by  an  insuring  company,  but  it 
cannot  legally  obligate  itself  to  permit 
such  examination.  The  contract  may, 
however,  properly  provide  that  in  case 
the  examiner  of  the  company  shall  not 
be  allowed  access  to  the  books  of  the 
bank  for  the  purpose  of  making  an  ex- 
amination, the  company  shall  have  the 
option,  upon  reasonable  notice,  to  ter- 
minate its  contract  (1909)  27  Op. 
Atty.  Gen.  824. 

Code  Ala.  1886,  §  1677,  which  pro- 
vides that  stockholders  of  all  private 
corporations  have  the  right  to  have  ac- 
cess to,  and  inspection  and  examination 
of,  the  books,  records,  and  papers  of 
the  corporation,  at  all  reasonable  and 
proper  times,  applies  to  national  banks 
located  within  the  state.  The  rights  of 
stockholders  conferred  by  the  above 
statute  are  not  curtailed  by,  nor  is  the 
statute  in  conflict  with,  this  section. 
Winter  y.  Baldwin  (1890)  89  Ala.  483, 
7  South.  734. 

Offensos^See  U.  S.  y.  Britton  (1882) 
2  Sup.  Ct  512,  107  U.  S.  655,  27  L. 
Ed.  520;  U.  S.  v.  Corbett  (1909)  30 
Sup.  Ct  81,  82,  215  U.  S.  233,  54  L. 
Ed.  179;  reversing  (D.  C.  1908)  162 
Fed.  687;  Clement  v.  U.  S.  (1906)  149 
Fed.  805,  79  a  a  A.  243,  writ  of 
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certiorari  denied   a907)   ^   Sup.   Ct  596,   139  U.   S.  488,  35  L.  Ed.  210; 

795,  206  U.  S.  562,  51  L.  Ed.  1189.  Brigga  v.  Spaulding  (1891)  11  Sup.  Ct 

See,  also,  note  under  §  9772,  ante.  924,  928,  141  U.  S.  132,  36  L.  Ed.  662; 

American  Surety  Co.  v.  Pauly  (1898) 

Cited    witheat    deflnlto    applloatlen,  18  Sup.  Ct.  552,  554,  170  U.  S.  133, 

Talbott  V.  Board  of  Com'rs  of  Silver  42  L.  Ed.  977;  King  v,  Pomeroy  (1903) 

Bow  County    (1891)  11  Snp.  Ct.  594,  121  Fed.  287,  58  C.  C.  A.  209. 

(R.  S.  §  5241.     Superseded.) 

This  section  was  as  follows: 

"No  association  shall  be  subject  to  any  yisitorial  powers  other  than  such  as 
are  authorized  by  the  Title,  or  are  vested  In  the  courts  of  justice." 

It  was  superseded  by  the  amendment  of  R.  S.  |  5240,  by  the  Federal  Re- 
serve Act  of  Dec.  23,  1913,  c.  6,  §  21,  to  read  as  set  forth,  ante,  (  9832. 

§  9833.  (Act  Dec.  23,  1913»  c.  6,  §  22.)  Loans,  etc.,  to  bank  ex- 
aminers; penalty;  performance  of  other  services  by  exam- 
iner for  compensation  prohibited ;  fees,  etc.,  to  directors,  etc., 
prohibited;   disclosures  by  examiners  prohibited;   penalties. 

No  member  baiJc  or  any  officer,  director,  or  employee  thereof  shall 
hereafter  make  any  loan  or  grant  any  gratuity  to  any  bank  exam- 
iner. Any  bank  officer,  director,  or  employee  violating  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  imprisoned  not 
exceeding  one  year  or  fined  not  more  than  $5,000,  or  both ;  and  may 
be  fined  a  further  sum  equal  to  the  money  so  loaned  or  gratuity  giv- 
en. Any  examiner  accepting  a  loan  or  gratuity  from  any  bank  ex- 
amined by  him  or  from  an  officer,  director,  or  employee  thereof  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be  imprisoned  not  ex- 
ceeding one  year  or  fined  not  more  than  $5,000,  or  both ;  and  may  be 
fined  a  further  sum  equal  to  the  money  so  loaned  or  gratuity  given; 
and  shall  forever  thereafter  be  disqualified  from  holding  office  as  a 
national-bank  examiner.  No  national-bank  examiner  shall  perform 
any  other  service  for  compensation  while  holding  such  office  for  any 
bank  or  officer,  director,  or  employee  thereof. 

Other  than  the  usual  salary  or  director's  fee  paid  to  any  officer, 
director,  or  employee  of  a  member  bank  and  other  than  a  reasonable 
fee  paid  by  said  bank  to  such  officer,  director,  or  employee  for  services 
rendered  to  such  bank,  no  officer,  director,  employee,  or  attorney  of  a 
member  bank  shall  be  a  beneficiary  of  or  receive,  directly  or  indirectly, 
any  fee,  commission,  gift,  or  other  consideration  for  or  in  connection 
with  any  transaction  or  business  of  the  bank.  No  examiner,  public 
or  private,  shall  disclose  the  names  of  borrowers  or  the  collateral  for 
loans  of  a  member  bank  to  other  than  the  proper  officers  of  such 
bank  without  first  having  obtained  the  express  permission  in  writing 
from  the  Comptroller  of  the  Currency,  or  from  the  board  of  directors 
of  such  bank,  except  when  ordered  to  do  so  by  a  court  of  competent 
jurisdiction,  or  by  direction  of  the  Cojigress  of  the  United  States,  or 
of  either  House  thereof,  or  any  committee  of  Congress  or  of  either 
House  duly  authorized.  Any  person  violating  any  provision  of  this 
section  shall  be  punished  by  a  fine  of  not  exceeding  $5,000  or  by 
imprisonment  not  exceeding  one  year,  or  both. 

Except  as  provided  in  existing  laws,  this  provision  shall  not  take 
eflFect  until  sixty  days  after  the  passage  of  this  Act.    (38  Stat.  272.) 

This  section  was  part  of  the  Federal  Reserve  Act  of  1918,  cited  above. 
See  notes  to  section  1  of  the  act,  ante,  §  9785. 

§  9834.  (R.  S.  §  5242.)     Transfers,  when  void. 

All  transfers  of  the  notes,  bonds,  bills  of  exchange,  or  other  evi- 
dences of  debt  owing  to  any  national  banking  association,  or  of  de- 
posits to  its  credit;  all  assignments  of  mortgages,  sureties  on  real 
estate,  or  of  judgments  or  decrees  in  its  favor ;  all  deposits  of  money, 
bullion,  or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors;  and  all  payments  of  money  to  either, 
made  after  the  commission  of  an  act  of  insolvency,  or  in  contempla- 
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tion  thereof,  made  with  a  view  to  prevent  the  application  of  its  assets 
in  the  manner  prescribed  by  this  chapter,  or  with  a  view  to  the 
preference  of  one  creditor  to  another,  except  in  payment  of  its  cir- 
culating notes,  shall  be  utterly  null  and  void;  and  no  attachment, 
injunction  or  execution,  shall  be  issued  against  such  association  or 
its  property  before  final  judgment  in  any  suit,  action,  or  proceeding, 
in  any  State,  county,  or  municipal  court. 

Act  June  3.  1864,  c  106,  f  62,  13  SUt  115.    Act  Mardi  d.  1873,  c  269,  {  2, 
17  Stat  608. 

Note*  of  D«oisioBS 


L  ConstrucUon  and  operaUon  in  gen- 
eral. 
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12.  Injunction. 

18.  Recovery  of  preferenoa. 

14.  Federal   question. 

Ifi.  State   legislation. 

I.  Construotion  and  tp«ratlon  iRgeR- 
eral^-This  section  does  not  invalidate 
liens,  equities,  and  rights  arising  prior 
to  and  not  in  contemplation  of  insolven- 
cy. Scott  ▼.  Armstrong  (18d2)  13  Sup. 
Ot  148,  146  U.  S.  499,  36  Ia.  Ed.  1059, 
reversing  judgment  Armstrong  v.  Scott 
(C.  C.  1888)  36  Fed.  63. 

A  transfer  of  property  by  a  national 
bank  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  thereof, 
and  with  a  view  to  the  preference  of 
one  creditor  to  another,  or  to  prevent 
the  application  of  the  assets  of  the 
bank  as  provided  by  law,  except  in  the 
payment  of  its  circulating  notes,  is  void. 
Price  V.  Coleman  (C.  C.  1885)  22  Fed. 
694,  696,  reversed  a888)  8  Sup.  Ct. 
718,  124  U.  S.  721,  31  L.  Ed.  567. 

A  transfer  or  payment  by  a  bank  to 
be  void  under  this  section  must  be 
made  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  there- 
of, and  with  a  view  of  giving  a  pref- 
erence to  one  creditor  over  another,  or 
with  a  view  to  prevent  the  application 
of  its  assets  as  provided  by  law.  Na- 
tional Security  Bank  v.  Price  (C.  C. 
1885)  22  Fed.  697,  698,  affirmed  (1889) 
9  Sup.  Gt  281,  129  U.  S.  223,  32  L. 
Ed.  682. 

Notes  given  in  renewal  of  other  notes 
held  by  a  national  bank,  the  original 
notes  not  being  returned  to  th<  maker, 
are  not  "evidences  of  debt,"  or  "as- 
sets," within  this  section.  First  Nat 
Bank  v.  Johnston  (1892)  97  Ala.  655, 
11  South.  690. 

The  danse  forbidding  state  courts  to 
grant  preliminary  injunctions  against 
national  banks,  is  not  repealed  by  this 
section.  Freeman  Mfg.  Co.  of  North 
Adams  v.  National  Bank  of  the  Repub- 
Uc  (1894)  160  Af  ass.  398,  35  N.  E.  865. 

The  amendment  of  1873  relates  only 
to  suits  against  associations  located 
where  the  suit  is  brought,  and  not  to 
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causes  against  a  nonresident  corpora- 
tion. Southwick  V.  First  Nat.  Bank  of 
Memphis  (N.  Y.  1876)  7  Hun,  96. 

2.  Proferenoat  in  generalw— The  fail- 
are  of  a  national  bank  before  having 
made  its  settlement  for  the  day  with 
tbe  clearing-house  association  of  which 
it  is  a  member,  but  after  it  has  sur- 
rendered its  demands  against  the  other 
banks  of  the  association,  and  received 
credit  therefor  on  the  settlement  sheet 
of  the  manager,  does  not  deprive  the 
association  of  the  right  to  collect  such 
demands,  and  apply  the  proceeds  in  set- 
tlement of  the  debits  shown  agaipst  the 
bank  by  such  settlement  sheet,  in  ac« 
cordance  with  the  rules  of  the  associa- 
tion, though  ^the  association  is  given  no 
right  by  the  failure  to  appropriate  a 
balance  due  the  bank  on  the  clearing  to 
a  debt  due  the  association,  and  such  ap- 
propriation is  an  illegal  performance 
within  this  section.  Yardley  v.  Philler 
(1897)  17  Sup.  Ct  835,  840,  167  U.  S. 
344,  42  L.  Ed.  192,  reversing  decree 
Philler  V.  Yardley  (1894)  62  Fed.  645, 
10  C.  O.  A.  562,  25  L.  R.  A.  824. 

Appropriation  of  certain  balance  to 
certificate  loan  account  after  deducting 
certain  duebiUs  held  a  preference,  with- 
in the  inhibition  of  this  section.    Id. 

Transfer  held  not  made  after  the 
commission  of  an  act  of  insolvency,  or 
in  contemplation  thereof  and  with  a 
view  to  a  preference,  or  to  prevent  the 
application  of  the  assets  as  prescribed 
by  the  banking  act.  Price  v.  Coleman 
(C.  C.  1885)  22  Fed.  694. 

A  creditor  of  an  insolvent  bank, 
whose  demand  grows  out  of  a  fraudu- 
lent transaction  perpetrated  by  its  of- 
ficers, held  to  be  only  a  general  cred- 
itor, who  both  by  thia  statute  and  the 
general  law,  must  stand  on  an  equal- 
ity with  all  of  its  creditors.  Citizens* 
Nst  Bank  y.  Dowd  (C.  C.  1888)  35 
Fed.  340. 

Disposition  made  of  surplus  held  not 
warranted  by  agreement,  and  therefore 
to  give  a  preference.  Yardley  v.  Phil- 
ler (O.  C.  1893)  58  Fed.  746,  decree 
reversed  Philler  v.  Yardley  (1894)  62 
Fed.  645,  10  C.  C.  A.  562,  25  L.  R.  A. 
824. 

A  national  bank  obtained  a  loan  at  a 
time  when  it  was  in  fact  insolvent,  al- 
though it  was  not  known  to  be  so  by 
the  lender.  As  security  the  president 
executed  a  deed  of  the  bank  building 
and  lot  Held,  that  the  fact  that  such 
deed  was  not  recorded  until  the  day  the 
bank  closed  its  doors  did  not  entitle  the 
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general  creditors  of  the  bank  to  have 
it  set  aside,  where  there  was  no  agree- 
ment to  withhold  it  from  record,  and 
under  the  laws  of  the  state  it  was  good 
as  a  mortgage,  as  between  the  parties, 
though  not  recorded.  Stapylton  ▼. 
iStocktou  asm  91  Fed.  326,  33  G.  a 
A.  542. 

3.  — —  Aot  of  Insolvenoy^— The  mere 
fact  that  a  correspondent  of  a  nation- 
al bank  refuses  to  pay  a  check  drawn 
on  it  by  such  bank  at  a  time  when  the 
account  of  the  latter  is  oiverdrawn  does 
not  constitute  an  act  of  insolvency  on 
the  part  of  the  drawing  bank,  which 
would  render  subsequent  transfers  of 
property  or  payments  made  by  it  void, 
as  preferences.  McDonald  y.  Chemi- 
cal Nat  Bank  (1890)  19  Sup.  Ot.  787, 
174  U.  S.  610,  43  L.  Ed.  1106,  affirm- 
ing decree  Hayden  v.  Chemical  Nat. 
Bank  (1898)  84  Fed.  874,  28  O.  G.  A. 
548. 

Remittances  made  by  a  national  bank 
to  its  correspondence,  in  the  ordinary 
course  of  business,  before  the  commis- 
sion of  any  act  of  insolvency,  are  not 
void  under  this  section,  though  the 
bank  is  in  fact  insolvent  at  the  time, 
and  is  closed  by  the  bank  examiner  be- 
fore the  remittances  are  actually  re- 
ceived by  the  correspondent  banks. 
Hayden  v.  Chemical  Nat  Bank  (G.  O. 
1897)  80  Fed.  687. 

"Act  of  insolvency"  means  a  condi- 
tion of  inability  to  meet  current  pecun- 
iary obligations.  Raynor  v.  Pacific  Nat. 
Bank  (1883)  49  N.  Y.  Super.  Ct  119. 

A  national  bank,  by  refusing  to  pay 
its  obligations,  commits  an  act  of  in- 
solvency within  this  section,  although 
it  may  possibly  have  assets  enough 
finally  to  meet  all  demands.  Market 
Nat  Bank  v.  Pacific  Nat  Bank  (1883) 
30  Hun,  50,  affirmed  in  (1883)  93  N. 
Y.  648. 

4.  — —  Contemplation   of   insolvency. 

— ^This  section  does  not  invalidate  liens, 
equities,  and  rights  arising  prior  to 
and  not  in  contemplation  of  insolvency. 
Scott  V.  Armstrong  (1892)  13  Sup.  Ct 
148, 151,  146  U.  S.  499,  36  L.  Ed.  1059. 

So  long  as  a  national  bank  is  carry- 
ing on  its  business  as  usual,  and  has 
committed  no  act  of  insolvency,  and 
it  does  not  appear  that  a  present  sus- 
pension of  business  is  contemplated 
by  its  officers,  though  it  is  actually  in- 
solvent, to  their  knowledge,  payments 
or  remittances  made  or  caused  to  be 
made  to  a  correspondent  bank  in  the 
due  course  of  its  daily  business  can- 
not be  said  to  have  been  made  in  con- 
templation of  insolvency,  within  the 
meaning  of  tlds  section.  McDonald  v. 
Chemical  Nat  Bank  (1899)  19  Sup. 
Ct  787, 174  U.  S.  610,  43  L.  Ed.  1106, 
affirming  decree  Hayden  v.  Chemical 
Nat  Bank  (1898)  84  Fed.  874,  28  G. 
C.  A.  548. 

Payments  made  by  a  national  bank 
before  commission  of  any  act  of  bank- 
ruptcy, and  not  in  contemplation  there- 


of,  but  In  the  ordinary  course  of  busi- 
ness, are  not  invalidated  by  this  sec- 
tion, though  the  bank  is  in  fact  insol- 
vent at  the  time.  Hayden  v.  Chemi- 
cal Nat  Bank  (1896)  84  Fed.  874,  28 
C.  G.  A.  548,  affirmkig  (C.  C.  1897) 
80  Fed.  587. 

A  transfer  of  the  collateral  by  the 
cashier  of  the  national  bank  held  to  be 
in  contemplation  of  an  act  of  insol- 
vency, within  the  meaning  of  this  sec- 
tion, and  void  regardless  of  whether  or 
not  defendant  knew  the  condition  of 
the  other  bank.  Ball  v.  German  Bank 
of  Carroll  County,  Iowa  (1911)  187 
Fed.  750,  109  C.  C.  A.  498,  writ 
of  certiorari  denied  (German  Bank  of 
Carroll  County,  Iowa,  v.  Ball  (1912) 
32  Sup.  Ct  840,  225  U.  S.  709,  56  L. 
Ed.  1267. 

A  bank  is  in  contemplation  of  insol- 
vency within  the  meaning  of  this  sec- 
tion when  the  fact  becomes  reasonably 
apparent  to  its  officers  that  the  con- 
cern will  presently  be  unable  to  meet 
its  obligations,  aind  will  be  obliged  to 
suspend  its  ordinary  operations.  Rob- 
erts V.  Hill  (C.  O.  1885)  24  Fed.  571, 
overruling  former  opinion  (G.  C.  1885) 
23  Fed.  311. 

5.  -—  View  to  prevent  application 
of  a8set8.^If  the  officers  of  a  national 
bank,  at  the  time  of  pledging  a  note  to 
secure  a  depositor,  who  had  been  allow- 
ing the  bank  to  use  his  money  and  who 
was  apprehensive  of  a  loss  thereof,  saw 
that  the  bank  was  approaching  failure, 
and  made  the  pledge  to  keep  the  note 
out  of  the  assets  to  be  distributed,  such 
pledge  would  be  void;  but  if  they  made 
it  to  prevent  failure,  and  expecting  to 
prevent  failure  by  retaining  and  using 
the  deposit  to  pay  other  depositors,  it 
would  be  good.  Roberts  v.  Hill  (C.  G. 
1885)  23  Fed.  311. 

Where  property  is  transferred  by  a 
bank  to  a  creditor  to  avoid  paying  him 
the  amount  due  him,  and  thus  postpone 
the  failure  of  the  bank,  it  is  none  the 
less  fraudulent  and  void.  Roberts  v. 
Hill  (C.  C.  1885)  24  Fed.  571,  overrul- 
ing former  opinion  (C.  C.  1885)  23 
Fed.  311. 

6.  -—  View    to    a    preferenc6.^-So 

long  as  a  national  bank  is  a  going  con- 
cern, and  has  committed  no  act  of  in- 
solvency, and  it  does  not  appear  that  a 
present  suspension  of  business  is  con- 
templated by  its  officers,  though  it  is 
actually  insolvent,  to  their  knowledge, 
payments  or  remittances  made  or  caus- 
ed to  be  made  to  a  correspondent  bank 
in  ihe  due  course  of  its  daily  business 
cannot  be  said  to  have  been  made  with 
a  view  to  prefer  the  correspondent  as 
a  creditor.  McDonald  v.  Chemical  Nat. 
Bank  (1899)  19  Sup.  Ct  787,  174  U. 
S.  610,  43  L.  Ed.  1106,  affirming  de- 
cree Hayden  v.  Chemical  Nat.  Bank 
(1898)  84  Fed.  874,  28  C.  C.  A.  548. 

A  transfer  of  the  collateral  by  the 
cashier  of  the  national  bank  held  to  be 
with  a  view  of  preferring  defendant  as 
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a  creditor,  within  the  meaning  of  this 
section,  and  Toid,  regardless  of  wheth- 
er or  not  defendant  knew  the  condition 
of  the  other  bank.  Ball  y.  German 
Bank  of  Carroll  Oounty,  Iowa  (1911) 
187  Fed.  750,  109  C.  O.  A.  498,  writ 
of  certiorari  denied  German  Bank  of 
Carroll  County,  Iowa,  v.  Ball  (1912) 
32  Sup.  Ct.  840,  225  U.  8.  709,  66  U 
Ed.  1267. 

After  a  yote  of  the  directors  to  dose 
their  bank  and  go  into  liquidation,  any 
transfer  of  the  assets  of  the  bank  to 
a  creditor,  whereby  that  creditor  se- 
cures a  preference,  will  be  presumed 
to  be  made  with  a  fraudulent  intent. 
National  Security  Bank  v.  Price  (C.  O. 
1885)  22  Fed.  697,  judgment  affirmed 
Same  t.  Butler  (1889)  9  Sup.  Ct.  281, 
129  U.  S.  223,  32  L.  Ed.  682. 

The  intent  to  give  a  preference  is 
presumed  when  a  payment  is  made  to  a 
creditor  by  a  bank  whose  officers  know 
of  its  insolvency,  and  therefore  that  it 
cannot  pay  all  of  its  creditors  in  full 
Roberts  v.  BSU  (C.  C.  1885)  24  Fed. 
571,  overruling  former  opinion  (O.  O. 
1885)  23  Fed.  311. 

Payment  of  a  certificate  of  deposit 
by  an  insolvent  national  bank  more 
than  six  weeks  before  its  suspension, 
and  at  a  time  when  it  was  in  apparent 
good  standing,  and  its  insolvency  known 
only  by  its  cashier,  who  fraudulently 
concealed  it,  and  when  there  was  no 
evidence  to  show  an  intent  on  the  part 
of  the  cashier  to  give  preference  to 
the  depositor,  is  not  void,  under  this 
section,  though  the  depositor  is  a  di- 
rector, where  he  acted  in  good  faith, 
and  was  ignorant  of  any  wrongdoing 
or  of  the  bank's  insolvency.  Hayes 
V.  Beardsley  (1892)  136  N.  Y.  299,  32 
N.  B.  855. 

7.  Set-offs.^— Right  of  bank  to  set 
off  certificates  of  liquidating  bank 
against  its  own,  see  National  Security 
Bank  v.  Butler  (1889)  9  Sup.  Ct.  281, 
129  U.  S.  223,  32  L.  Ed.  682,  affirm- 
ing judgment  Same  v.  Price  (C.  O. 
1885)   22  Fed.  697. 

Funds  received  on  the  discounting  of 
a  note,  and  deposited  with  the  dis- 
counting bank,  subject  to  the  check  of 
the  depositor,  and  which  had  been 
drawn  on  by  him,  but  were  intended  by 
him  to  meet  the  note  when  due,  could 
not  be  pleaded  as  a  set-off  in  an  action 
on  note  brought  by  the  receiver  of  the 
discounting  bank,  who  received  the 
note  before  maturity,  and  was  not  af- 
fected by  the  provision  of  Code  Civ. 
Proc.  Ohio,  which  provides  that  a  cross 
demand  which  might  be  pleaded  as  a 
counterclaim  or  set-off  shall  not  be 
extinguished  as  such  by  the  assignment 
or  death  of  either  party,  as  this  pro- 
vision does  not  apply  to  the  assignment 
of  a  demand  before  maturity.  Arm- 
strong V.  Scott  (C.  C.  1888)  36  Fed. 
63,  judgment  reversed  Scott  v.  Arm- 
strong (1892)  13  Sup.  Ct  148,  146  U. 
S.  499,  36  L.  Ed.  1059. 
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Where  an  insolvent  national  bank  is 
placed  in  the  hands  of  a  receiver,  all 
unsecured  creditors  are  placed  upon 
the  same  footing  by  the  provisions  of 
the  national  banking  law.  Therefore 
an  unsecured  depositor,  having  at  the  * 
time  of  the  rec^ver's  appointment  no 
right  of  set-off  against  a  debt  which 
he  owes  the  bank,  but  which  has  not 
matured,  does  not,  on  the  maturity  of 
the  debt,  become  entitled  to  use  his  de- 
posit as  a  set-off.  Armstrong  ▼.  Helm 
(1891)  13  Ky.  Law  Rep.  460. 

This  section  does  not  prevent  a  debt- 
or of  the  bank  from  setting  off  against 
his  indebtedness  the  amount  of  a  claim 
he  holds  against  the  bank;  and  it  is 
immaterial  whether  or  not  the  debt 
due  to  the  bank  had  matured  at  the 
time  of  its  insolvency.  Mercer  v.  Dy- 
er (1895)  15  Mont  817,  39  Pac  314. 
following  Farmers*  &  Merchants'  State 
Bank  v.  Armstrong  (1892)  146  U.  S. 
499,  IB  Sup.  Ct  148,  36  L.  Ed.  1059. 

In  an  action  against  the  indorser  of 
a  promissory  note  which  matured  in 
the  hands  of  plaintiff,  as  receiver  of 
an  insolvent  national  bank,  defendant's 
deposit  in  the  bank  cannot  be  made  the 
subject  of  a  set-off,  as  the  claim  there- 
for existed  before  the  receiver's  right 
accrued,  and  its  allowance  would  be 
contrary  to  the  spirit  of  this  section. 
Stephens  v.  Schuchmann  (1888)  32  Mo. 
App.  333. 

Since  the  receiver  of  a  national  bank 
takes  the  assets  of  the  bank  subject  to 
subsisting  rights  between  the  bank  and 
its  customers,  a  depositor  who  is  in- 
debted to  the  bank  on  a  note  may  set 
off  the  amount  of  his  deposit  against 
the  amount  due  upon  the  note  as  if  the 
bank  were  solvent.  Clots  v.  Bently  (N. 
Y.  1872)  5  Alb.  Law  J.  286. 

Under  this  section  the  maker  of  a 
note  held  by  an  insolvent  national  bank 
cannot,  in  defense  to  an  action  there- 
on by  its  receiver,  offset  a  claim  against 
the  bank  which  was  assigned  to  him 
after  the  bank  suspended,  and  before 
the  receiver  was  appointed.  Davis  t. 
Knipp  (1895)  92  Hun,  297,  36  N.  Y. 
Supp.  705. 

This  section  does  not  prohibit  the 
allowance  of  any  valid  set-off,  legal  or 
equitable,  which  a  debtor  of  the  bank 
has  against  any  obligation  owing  by 
him  to  it  at  the  time  of  its  insolvency, 
the  allowance  of  such  set-off  not  be- 
ing the  creation  of  a  preference.  Arm- 
strong V.  Warner  (1892)  49  Ohio  St 
376,  31  N.  E.  877,  17  L.  R.  A.  46a 

T.  gave  to  the  V.  National  Bank  his 
bond  for  |65,000,  with  warrant  of  at- 
torney to  confess  judgment,  and  at  the 
same  time  deposited  $31,000  United 
States  bonds  as  collateral  R.  had  to 
his  credit  in  the  bank  $43,000.  The 
bank,  being  insolvent,  stopped  payment 
On  the  next  day  R.  assigned  his  de- 
posit to  T.,  and  on  the  same  day  the 
bank  entered  judgment  against  T.  on 
his  bond.    Held,  that  T.  could  not  set 
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off  the  deposit  against  his  indebtednesB 
to  the  bank,  as  to  allow  him  to  do  so 
would  secure  him  a  preference  over 
other  creditors  of  th^  bank,  after  the 
act  of  insolvency,  and  would  conflict 
with  this  section.  Venango  Nat  Bank 
V.  Taylor  (1867)  56  Pa.  St  (6  P.  F. 
Smith)   14. 

8.  Present    and    future    advances^- 

This  section  has  reference  to  the  pay- 
ment or  securing  of  existing  debts,  and 
does  not  render  invalid  transfers  by 
way  of  security  for  a  loan  then  obtaih- 
ed,  and  of  which  all  creditors  presump- 
tively receive  the  benefit,  although,  as 
a  part  of  the  same  transaction,  it  is 
agreed  that  the  security  given  shall 
also  stand  as  security  for  an  antece- 
dent indebtedness  to  the  person  making 
the  loan.  While  such  agreement  is  in- 
valid, if  the  creditor  acts  in  good  faith, 
and  in  the  belief  that  the  bank  is  sol- 
vent, it  does  not  deprive  him  of  the 
right  to  the  security,  to  the  extent  of 
his  present  advances.  Stapylton  v. 
Stockton  (1899)  91  Fed.  326,  33  C.  C. 
A.  542. 

This  section  does  not  prohibit  a  bank 
which  has  in  good  faith  accepted  the 
draft  of  a  national  bank  the  day  before 
the  latter's  insolvency,  and  afterwards 
paid  the  same,  from  applying  the  pro- 
ceeds of  collections  made  by  it,  on  pa- 
per in  its  hands  belonging  to  the  insol- 
vent bank,  to  the  payment  of  the  draft, 
since  its  lien  on  such  collections  runs 
from  the  date  of  the  acceptance.  In  re 
Armstrong  (O.  O.  1890)  41  Fed.  381. 

This  section  is  directed  to  a  prefer- 
ence, not  to  the  giving  of  security 
when  a  debt  is  created;  and  if  the 
transaction  be  free  from  fraud  in  fact, 
and  is  intended  merely  to  adequately 
protect  a  loan  made  at  the  time,  the 
creditor  can  retain  property  transfer- 
red to  secure  such  a  loan  imtil  the 
debt  is  paid,  though  the  debtor  is  insol- 
vent, and  the  creditor  has  reason  at 
the  time  to  believe  that  to  be  the  fact 
Armstrong  v.  Chemical  Nat  Bank  (G. 
0.  1890)  41  Fed.  234,  6  L.  R.  A.  226. 

A  mortgage,  given  to  a  national  bank 
solely  to  secure  notes  thereafter  to  be 
discounted  for  the  mortgagor,  is  void. 
Fowler  v.  Scully  (1873)  72  Pa.  (22  P. 
F.  Smith)  456,  13  Am.  Rep.  699. 

9.  Special  deposits  and  trust  funds^- 

The  statute  forbidding  preferences  is 
not  believed  to  prevent  a  beneficiary 
from  following  trust  money  held  for 
him  by  a  bank  into  any  new  investment 
thereof  made  by  the  bank.  Philadel- 
phia Nat  Bank  v.  Dowd  (O.  C.  1889^) 
38  Fed.  172,  183,  2  L.  R.  A.  480. 

Under  this  section  a  county  whose 
money  has  been  deposited  in  a  national 
bank  that  has  become  insolvent  has  no 
superior  right  over  other  depositors  in 
the  assets  of  the  bank  unless  the  iden- 
tical funds  deposited  have  come  into 
the  hands  of  the  receiver.  Spokane 
County  V.  Clark  (C.  C.  1894)  61  Fed. 
638. 

An  executor,  who  waa  also  cashier  of 


a  national  bank,  purchased  certain  ac- 
cepted bills  of  exchange,  paid  for  thei& 
by  his  check  as  executor,  and  deposit- 
ed them  in  the  bank  in  a  box  contain- 
ing the  papers  of  the  estate.  About  a 
week  thereafter  the  bank  failed,  and 
the  receiver  refused  to  deliver  the 
drafts,  claiming  them  as  assets  of  the 
bank.  Held,  that  the  purchase  by  the 
cashier  was  not  as  agent  for  the  bank, 
and  therefore  not  in  violation  of  this 
section,  and  that  the  estate  was  enti- 
tled to  the  proceeds  of  the  drafts. 
Tuttle  V.  FreUnghuysen  (1884)  38  N. 
J.  Eq.   (11  Stew.)  12. 

An  act  of  a  receiver  of  a  national 
bank,  in  allowing  a  certificate  of  de: 
posit  issued  by  such  bank  as  an  offset 
to  a  note  due  the  bank,  signed  by  the 
holder  of  the  certificate  and  another, 
was  void,  in  the  absence  of  an  order  of 
court  authorizing  it,  where  such  cer- 
tificate was  transferred  to  such  holder 
after  the  bank  became  insolvent. 
Beckham  v.  Shackelford  (1894)  8  Tex. 
Civ.  App.  660,  29  S.  W.  200. 

A  national  bank  operated  a  creamery 
corporation,  agreeing  to  pay  patrons 
the  proceeds  of  butter  manufactured 
from  mUk  delivered  after  deducting  3^ 
cents  a  pound  for  its  services.  During 
the  two  months  prior  to  the  bank's  in- 
solvency the  proceeds  of  the  butter 
sold  was  received  by  the  bank's  receiv- 
er either  actually  or  through  the  bank's 
correspondents,  to  whom  drafts  there- 
for had  been  sent  for  collection,  and  at 
no  time  had  the  bank's  money  on  hand 
or  credit  with  its  collecting  agents  been 
reduced  below  the  amounts  so  received. 
Held,  that  the  money  so  received,  after 
deducting  the  bank's  commission,  be- 
longed to  the  creamery  patrons,  and, 
being  traced  specifically  into  the  hands 
of  the  bank's  receiver,  they  were  enti- 
tled to  recover  the  same  from  him. 
Emigh  V.  Earling  (Wis.  1906)  115  N. 
W.  128. 

Trust  fimds  coming  into  the  hands  of 
a  receiver  of  a  national  bank  which 
are  not  identifiable  as  belonging  specif- 
ically to  a  particular  person  are  held 
by  him  as  assets  of  the  bank,  and  must 
be  ratably  apportioned  among  all  the 
bank's  creditors.    Id. 

10.  Recelvers^-The  appointment  of 
a  temporary  receiver,  even  if  errone- 
ous under  this  section,  is  not  cause  for 
reversal  in  view  of  Gen.  St  1902,  f 
802,  providing  that  causes  shall  not  be 
reversed  when  errors  "are  immaterial, 
or  such  as  have  not  injuriously  affected 
appellant";  it  appearing  that  the  ap- 
pointment was  made  to  fill  a  vacancy 
by  death  of  one  appointed  to  the  same 
position,  to  whose  appointment  appel- 
lant reserved  no  exception  and  acqui- 
esced therein  for  about  two  months, 
and  the  appointment  was  necessary  to 
preserve  funds  already  in  the  hands  of 
the  court  Cogswell  v.  Second  Nat. 
Bank  (1903)  56  A.  574,  76  Conn.  252. 

This  section  is  not  violated  by  ap- 
pointing a  permanent  receiver  on  appli- 
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cation  of  a  stockholder,  by  a  state 
court  as  part  of  the  final  judgment 
Id. 

The  prohibition  of  this  section 
against  the  issue  of  attachments,  in- 
junctions, and  executions  from  state 
courts  against  the  property  of  national 
banks,  does  not  prohibit  a  requisition 
to  the  receiver  to  deliver  up  property 
belonging,  not  to  the  bank,  but  to  the 
party  in  whose  favor  the  requisition 
issues.  Com  Ezch.  Bank  v.  Blye  (N. 
Y.  1885)  37  Hun,  473. 

This  section  was  not  intended  to  pro- 
tect the  receiver  of  an  insolvent  bank 
in  detaining  property  which  he  found 
in  the  custody  of  the  bank,  and  which 
the  latter  did  not  own,  or  to  prohibit 
him  from  delivering  the  same  to  the 
sheriff  upon  proper  requisition.  Corn 
Exch.  Bank  v.  Blye  (1886)  101  N.  Y. 
303,  4  N.  E.  635. 

Where  a  national  bank  suspends  be- 
fore a  draft  sent  to  it  for  collection  is 
paid,  an  action  for  its  recovery  can  be 
maintained  against  its  receiver,  and 
the  state  courts  are  not  deprived  of 
jurisdiction  thereof  by  this  section. 
Com  Exch.  Bank  v.  Blye  (1886)  2  N. 
T.  St  Rep.  112. 

11.  Attach  mo nt^-The  property  of  an 
insolvent  bank  attached  at  the  suit  of 
a  creditor  cannot  be  sold  for  the  pay- 
ment of  his  demand  against  a  claim  for 
the  property  by  a  receiver  subsequently 
appointed.  First  National  Bank  ▼. 
Colby  (1874)  21  WalL  609,  612,  22  I*. 
Ed.  687. 

Where  service  is  made  on  a  national 
bank  only  by  attachment  and  publica- 
tion or  service  out  of  the  state,  the  at- 
tachment, being  prohibited  by  this  sec- 
tion, should  be  vacated,  and  the  service 
set  aside.  Gamer  v.  Second  Nat  Bank 
(C.  C.  1806)  66  Fed.  369. 

This  section  does  not  prevent  an  at- 
tachment of  a  national  bank,  and  its 
receiver  as  garnishees  in  a  state  court, 
though  such  attachment  cannot  create 
a  lien  upon  specific  assets  of  the  bank 
in  the  receiver's  hands  or  disturb  his 
custody  of  such  assets  or  prevent  pay- 
ment thereof  to  the  treasurer  subject 
to  the  order  of  the  Comptroller. 
Barle  v.  Conway  (1900)  20  Sup.  Ot 
918,  178  U.  S.  456,  44  L.  Ed.  1149. 

Jurisdiction  over  the  person  or  prop- 
erty of  a  national  bank  is  not  acquired 
by  the  issue  of  an  attachment  out  of  a 
state  court  before  judgment,  which,  by 
reason  of  this  section,  is  beyond  the 
power  of  the  court  Van  Reed  v.  Peo- 
ple's Nat  Bank  (1905)  25  Sup.  Ct 
775,  777,  198  U.  S.  554,  49  L.  Ed. 
1161,  3  Ann.  Cas.  1154. 

An  attachment  of  funds  of  a  national 
bank  on  deposit  in  another  bank,  after 
one  of  its  circulating  notes  has  been 
duly  protested  for  nonpayment,  will 
not  create  a  lien,  as  against  a  receiver 
subsequently  appointed.  Harvey  v.  Al- 
len (C.  C.  1879)  Fed.  Cas.  No.  6,177. 

The  property  of  a  national  bank  is 
subject  to  attachment  issued  by  a  state 
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court  First  Nat  Bank  y.  Colby 
(1871)  46  Ala.  435. 

The  attachment  of  the  property  of  a 
national  bank  v\  an  action  against  it 
will  not  be  dissolved,  dismissed,  or 
abated,  or  the  levy  quashed,  because 
the  bank  had  committed  an  act  of  in- 
solvency before  the  institution  of  the 
suit,  and  its  charter  had  afterwards 
been  dissolved  and  its  franchises  for- 
feited by  decree  of  the  federal  court, 
and  a  receiver  properly  appointed  to 
take  charge  of  its  assets  under  act  of 
congress.    Id. 

The  provision  that  no  attachment 
shall  be  issued  against  a  national  bank 
or  its  property  before  final  judgment 
is  constitutionaL  Dennis  v.  First  Nat 
Bank  (1899)  59  P.  777,  127  Cal.  453, 
78  Am.  St  Rep.  79.  It  is  mandatory, 
and  applies  to  attachments  issuing 
from  state  courts  against  such  banks. 
Dennis  v.  First  Nat  Bank  (1899)  59 
P.  777,  127  Cal.  453,  78  Am.  St  Rep. 
79;  Meyer  v.  First  Nat  Bank  (1904) 
77  P.  834,  10  Idaho,  175.  In  a  suit 
begun  in  a  state  court  against  a  na- 
tional bank,  no  attachment  can  issue 
until  after  final  judgment  Rosenheim 
Real-Estate*  Co.  v.  Southem  Nat  Bank 
(Tenn.  Ch.  App.  1897)  46  S.  W.  1026; 
McBride  v.  Illinois  Nat  Bank  (1908) 
112  N.  Y.  Supp.  794,  128  App.  Div. 
603;  Central  Nat  Bank  v.  Richland 
Nat  Bank  (N.  Y.  1876)  52  How.  Prac 
136;  Rhoner  v.  First  Nat  Bank  (N.  Y. 
1878)  14  Hun,  126.  Even  by  consent 
of  the  parties  or  by  waiver  of  the  want 
of  it  Merchants'  Laclede  Nat  Bank  v. 
Troy  Grocery  Co.  (1905)  39  So.  476, 
144  Ala.  605.  Nor  though  it  is  incor- 
porated in  this  state  and  located  in  an- 
other. lUioner  v.  Allentown  First  Nat 
Bank  (N.  Y.  1878)  14  Hun,  126,  1 
Browne,  Nat  Bank  Cas.  331. 

An  attachment  on  warrant  issued  by 
a  state  court,  to  affect  the  property  of 
a  national  bank,  is  illegal  and  void. 
Chesapeake  Bank  v.  First  Nat  Bank 
(1874)  40  Md.  269,  17  Am.  Rep.  601. 
Whether  the  bank  is  solvent  or  insol- 
vent Planters'  Lioan  Sc  Savings  Bank  v. 
Berry  (1893)  91  Ga.  264,  18  S.  E.  137; 
Bank  of  Montreal  v.  Fidelity  Nat  Bank 
(1888)  49  Hun,  607,  1  N.  Y.  Supp.  852, 
judgment  affirmed  (1889)  112  N.  Y.  667, 
20  N.  E.  414,  following  Pacific  Nat 
Bank  v.  Mixter  (1888)  124  U.  S.  721, 
8  Sup.  Ct  718,  31  L.  Ed.  567;  Van 
Reed  v.  People's  Nat  Bank  (1905)  25 
Sup.  Ct  775,  776,  198  U.  S.  554,  49 
L.  Ed.  1161,  3  Ann.  Caa.  1154.  But 
see  People's  Bank  v.  Mechanics'  Nat 
Bank  (N.  Y.  1882)  62  How.  Prac.  422, 
holding  that  the  prohibition  as  to  at- 
tachments applies  only  to  insolvent 
banks,  and  Robinson  v.  National  Bank 
of  Newbeme  (1880)  81  N.  Y.  385,  37 
Am.  Rep.  508,  affirming  (1880)  58  How, 
Prac.  306, 19  Hun,  477,  holding  that  the 
prohibition  in  this  section  only  applies 
to  cases  of  actual  or  impending  insol- 
vency of  the  association.  And  see,  also, 
cases  holding  that  an  attachment  is- 


Ch.4) 


NATIONAL  BANKS 


§  9834 


sued  against  an  insolyent  national  bank 
is  invalid,  and  the  fact  that  the  bank 
subsequently  pays  a  large  amount  of  its 
debts  in  full  does  not  estop  it  from 
questioning  the  validity  of  the  attach- 
ment Raynor  v.  Pacific  Nat  Bank 
(1883)  98  N.  T.  371.  And  that  an  at- 
tachment issued  against  a  national 
bankf  which  is  at  the  time  insolvent,  is 
invalid,  and  is  not  made  valid  by  the 
subsequent  acquisition  by  the  bank  of 
further  capitaL  Raynor  v.  Pacific  Nat 
Bank  (1883)  93  N.  Y.  371. 

A  federal  court  cannot  issue  a  writ 
of  attachment  before  final  judgment 
against  a  national  bank;  its  jurisdic- 
tion being  limited  by  the  restrictions 
imposed  on  state  courts.  Butier  v. 
Coleman  (1888)  -8  Sup.  Ct  718,  719, 
124  U.  S.  721,  31  L.  Ed.  667. 

This  section  prohibits  the  suing  out 
of  a  foreign  attachment  against  a  na- 
tional bank  after  its  insolvency.  Com- 
merce Bank  v.  City  Nat  Bank  (Peu 
1877)  12  PhUa.  189. 

Where  attachment  has  issued  from  a 
state  court  against  a  national  bank  be- 
fore final  judgment  contrary  to  this 
section,  an  injunction  to  restrain  the 
proceeding  will  not  be  granted  in  an- 
other state  where  both  parties  in  the 
attachment  suit  reside,  as  the  proceed- 
ing is  entirely  void.  First  Nat  Bank 
V.  La  Due  (1888)  39  Minn.  415,  40  N. 
W.  307. 

Where  a  national  bank  purchased  a 
draft  with  bill  of  lading  of  corn  attach- 
ed, which  was  paid,  and  the  money  was 
in  the  bank's  possession,  a  suit  in  eq- 
uity, in  attachment,  by  the  buyer  of  the 
corn,  against  the  seller  and  the  bank 
for  breach  of  contract,  and  praying  a 
return  of  the  money  from  the  bank,  is 
not  an  attachment.  Ruasel  v.  Smith 
Grain  Co.  (1902)  32  So.  287,  80  Miss. 
688. 

Though  the  laws  relating  to  national 
banks  prior  to  Act  July  12,  1882,  pro- 
hibited the  issue  of  attachments  out  of 
the  state  courts  against  them,  this  was 
a  personal  privilege,  and  the  right  to 
insist  on  it  was  waived  by  pleading  the 
general  issue  in  such  attachment  pro- 
ceedings. Norris  v.  Merchants'  Nat 
Bank  (1889)  30  Bl.  App.  54. 

Where  a  national  bank,  organized  un- 
der the  laws  of  the  United  States,  and 
doing  business  in  another  state,  has 
property  within  this  state,  an  action  by 
attachment  may  be  brought  against  it 
as  a  foreign  corporation.  Allen  v. 
Scandinavian  Nat  Bank  (N.  T.  1873) 
46  How.  Prac.  71. 

Under  this  section  an  action  against 
a  bank  located  in  another  state  cannot 
be  commenced  by  attachment  of  Its 
property  here.  Central  Nat  Bank  v. 
Richland  Nat  Bank  (N.  Y.  1876)  52 
How.  Prac.  136,  Thomp.  Nat  Bank. 
Cas.  801. 

Under  the  national  banking  act,  an 
attachment  is  prohibited,  and  may  not 
issue  out  of  a  state  court  against  a 
national  bank  insolvent  or  on  the  eve 
of  insolvencyt    National  Shoe  &  Leath- 


er Bank  v.  Mechanics'  Nat  Bank  (1882) 
89  N.  X.  467. 

Although  the  supreme  court  of  New 
York  has  jurisdiction  over  an  action 
ex  contractu  brought  by  a  citizen  of  the 
state  against  a  national  bank  located  in 
another  state,  an  attachment  which  has 
issued  against  its  property  in  New  York 
will  be  vacated  upon  positive  proof  of 
its  insolvency.  People's  Bank  v.  Me- 
chanics' Bank  (N.  Y.  1882)  62  How. 
Prac.  422. 

Where  it  is  contended  that,  at  the 
time  of  the  issuing  and  levy  of  an  at- 
tachment against  a  national  bank  with- 
out the  state,  such  bank  was  insolvent, 
the  burden  of  showing  that  it  was  in- 
solvent at  that  time  is  upon  the  de- 
fendant; and  that  fact  should  be  made 
clearly  to  appear,  or  else  the  attach- 
ment should  be  maintained.  Market 
Nat  Bank  v.  Pacific  Nat  Bank  (N.  Y. 
1882)  64  How.  Prac.  1,  2  Qv.  Proc 
R.  330. 

The  clause  prohibiting  attachments 
against  insolvent  national  banks  was 
not  repealed  by  section  9668,  ante. 
Raynor  v.  Pacific  Nat  Bank  (1883)  93 
N.  Y.  371. 

No  attachment  can  be  issued  against 
a  national  banking  association,  or  its 
property,  after  it  has  committed  an  act 
of  insolvency.  Raynor  v.  Pacific  Nat 
Bank  (N.  Y.  1883)  49  N.  Y.  Super.  Ct 
(17  Jones  &  S.)  119. 

Where  a  national  bank,  by  refusing 
to  pay  its  obligations,  commits  an  act 
of  insolvency  within  this  section  an  at- 
tachment upon  its  property  should  not 
be  granted,  or,  if  granted,  should  be 
vacated.  Market  Nat  Bank  v.  Pacific 
Nat  Bank  (N.  Y.  1883)  30  Hun,  50, 
affirmed  in  (1883)  93  N.  Y.  648. 

Plaintiff  commenced  an  action  against 
nonresidents  and  attached  certain  cot- 
ton. A  national  bank  intervened,  claim- 
ing the  cotton,  whereon  plaintiff  brought 
an  action  against  the  bank,  in  which  he 
again  attached  the  cotton.  Held,  that 
a  motion  of  the  bank  to  dissolve  the  at- 
tachment against  it  should  have  been 
granted.  Willard  Mfg.  Co.  v.  Mer- 
chanto'  Nat  Bank  (1902)  41  S.  B.  870, 
130  N.  C.  609. 

Though  attachment  against  a  national 
bank  cannot  be  maintained  in  a  state 
court,  such  bank  may  intervene  in  at- 
tachment and  claim  the  property;  and 
it  does  not  thereby  become  a  party,  so 
as  to  authorize  dismissal  of  the  action. 
Id. 

Where  a  foreign  attachment  is  sued 
out  against  a  national  bank  after  its 
insolvency,  and  before  final  judgment, 
in  violation  of  this  section,  the  attach- 
ment will  be  quashed  on  a  rule  taken  by 
the  receiver  of  the  bank.  Commerce 
Bank  v.  City  Nat  Bank  (Pa.  1877)  12 
Phila.  189. 

A  suit  against  a  national  bank  for  a 
breach  of  contract  may  be  brought  in 
a  state  court  of  a  state  other  than 
that  in  which  the  bank  is  located;  and 
there  is  nothing  in  the  federal  statutes 
to   prevent  an  attachment  issuing  in 
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sacb  an  action  before  judgment 
Holmes  v.  National  Bank  of  Wilming- 
ton (1882)  18  S.  G.  81»  44  Am.  Hep. 
668. 

The  appearance  by  an  attorney  of  a 
nonresident  national  bank,  the  filing  of 
a  plea  in  abatement,  and  granting  the 
bank  an  appeal,  will  not  give  the  court 
jurisdiction  in  a  suit  in  which  it  was 
attempted  to  bring  the  bank  before  the 
court  by  attadiment  of  debts  due  it  by 
defendants  upon  whom  process  was 
served.  Rosenheim  Real- Estate  Co.  v. 
Southern  Nat.  Bank  (Tenn.  Ch.  App. 
1897)  46  S.  W.  1026. 

As  by  this  section  an  attachment  is- 
sued before  final  judgment  from  a  state 
court  against  a  national  bank  is  pro- 
hibited, such  an  attachment  does  not 
operate  as  notice  to  the  absent  defend- 
ant, so  as  to  give  the  court  jurisdiction 
of  the  party  or  subject-matter.  Saf- 
ford  V.  First  Nat  Bank  (1889)  61  Vt 
373,  17  AtL  74a 

12.  Injunction^— This  section  does  not 
deprive  the  federal  circuit  court  of  pow- 
er to  issue  such  an  injunction,  or  to 
continue,  after  removal  of  the  case,  an 
injunction  previously  granted  by  a  state 
court  Hower  v.  Weiss  Malting  &.  El- 
evator Co.  (1893)  65  Fed.  366,  6  C.  C. 
A.  129,  distinguishing  Butler  v.  Mixter 
(1888)  8  Sup.  Ct.  718,  124  U.  S.  721, 
31  L.  Ed.  567. 

The  provision  that  no  injunction  shall 
issue  against  a  national  bank  before 
final  judgment  in  any  suit  action,  or 
proceeding  prevents  the  issuance  of  any 
such  writ  in  a  state  court  against  a  na- 
tional bank.  Meyer  v.  First  Nat.  Bank 
(1904)  77  Pac.  334, 10  Idaho,  175. 

Under  this  section  it  is  improper  to 
grant  a  preliminary  injunction  against 
a  national  bank,  or  against  its  officers 
or  directors,  or  against  its  property 
(where  the  injunction  against  such  of- 
ficers, directors,  or  property  is  the 
equivalent  of  an  injunction  against  the 
bank),  even  after  it  has  ceased  to  be  a 
going  concern  and  the  sole  controversy 
in  the  case  is  one  between  the  share- 
holders. Wallach  v.  Billings  (1911)  161 
HI.  App.  317. 

The  clause  forbidding  state  courts  to 
grant  preliminary  injunctions  against 
national  banks,  is  meant  not  merely  to 
preserve  to  such  banks  control  of  their 
general  assets,  but  applies  to  an  order 
restraining  the  transfer  or  enforcement 
of  notes  as  wrongfully  pledged  to  a 
bank  with  notice.  Freeman  Mfg.  Co. 
of  North  Adams  v.  National  Bank  of 
the  Republic  (1894)  160  Mass.  398,  35 
N.  E.  865. 

13.  Recovery  of  preferenoe^— A  bill 
by  the  receiver  of  a  bank  to  set  aside 
a  preferential  transfer  of  notes,  in  vio- 
lation of  this  section,  is  not  sustained 
by  proof  that  the  notes  were  put  into 
the  transferee's  hands  for  payment  by 
him,  and  that,  instead  of  paying  them, 
he    wrongfully    kept    them.     Alabama 
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Iron  &  Railway  Co.  v.  Austin  (1899) 
94  Fed.  897,  36  C.  C.  A.  536. 

Where  a  national  bank,  after  or  in 
contemplation  of  an  act  of  insolvency. 
made  a  transfer  of  notes  to  a  creditor 
as  a  preference*  which  was  void  un- 
der this  section,  the  receiver  may  at 
his  election  maintain  an  action  at  law 
against  the  creditor  for  their  conver- 
sion. Ball  V.  German  Bank  of  Carroll 
County,  Iowa  (1911)  187  Fed.  750,  109 
C.  C.  A.  498,  writ  of  certiorari  denied 
German  Bank  of  Carroll  County,  Iowa, 
V.  Ball  (1912)  32  Sup.  Ct  840,  225  U. 
S.  709,  56  L.  Ed.  1267. 

14  Federal  question^— An  action  be- 
tween a  receiver  of  an  insolvent  na- 
tional bank  and  a  depositor,  involving 
only  the  right  of  set-off  of  deposits 
against  notes  due  by  the  depositor^ 
does  not  present  a  federal  question,  un- 
der this  section,  avoiding  preferences 
to  creditors  of  such  an  insolvent  bank. 
Tehan  v.  First  Nat  Bank  (C.  C.  1889) 
39  Fed.  577. 

The  question  whether  an  insolvent 
national  bank  should  pay  a  savings 
bank  in  full  under  Laws  N.  Y.  1882,  c 
409,  I  282,  or  pro  rata  is  one  to  be 
determined  by  the  United  States  courts. 
Auburn  Sav.  Bank  y.  Hayes  (C.  C 
1894)  61  Fed.  911. 

15.  State    logi8lation.r-The    provimon 

of  the  New  York  banking  law  as  to 
debts  due  savings  banks  by  an  insol- 
vent bank  does  not  apply  in  the  case 
of  a  national  bank.  Davis  v.  Elmira 
Sav.  Bank  (1896)  16  Sup.  Ct  502,  161 
U.  S.  276,  40  L.  Ed.  700. 

Laws  N.  Y.  1892,  c  689,  |  118,  pro- 
vides that  the  trustees  of  any  savings 
bank  may  "deposit  in  any  bank  in  this 
state  organized  under  any  law  of  this 
state  or  of  the  United  States"  a  sum 
not  exceeding  25  per  cent  of  its  paid- 
up  capital.  Section  130  provides  that 
all  the  property  of  "any  bank"  which 
shall  become  insolvent  shall,  after  pro- 
viding for  payment  of  its  circulating 
notes,  if  it  has  any,  be  applied  first 
to  the  payment  in  full  of  money  deposit- 
ed therewith  by  any  savings  bank. 
Held,  that  the  term  "any  bank,"  as 
used  in  section  130,  applies  to  "nation- 
al banks,"  but  that  such  statute  does 
not  conflict  with  this  section.  Elmira 
Sav,  Bank  v.  Davis  (1893)  73  Hun,  357, 
26  N.  Y.  Supp.  200,  applying  Scott  v. 
Armstrong  (1892)  146  U.  S.  499,  13 
Sup.  Ct  148,  36  Li  Ed.  1059,  affirmed  in 
(1894)  142  N.  Y.  590,  37  N.  E.  646,  25 
L.  R.  A.  546. 

Cited  without  definite  application. 
Bank  of  Bethel  v.  Pahquioque  Bank 
(1871)  14  Wall.  383,  386,  20  L.  Ed. 
840;  MerrUl  v.  National  Bank  (1899) 
19  Sup.  Ct  360,  365,  173  U.  S.  131.  43 
L.  Ed.  640;  Earle  v.  Carson  (1903)  23 
Sup.  Ct  254,  256.  188  U.  S.  42:  47  L. 
Ed.  373;  Earling  v.  Emigh  (1909)  30 
Sup.  Ct  672.  675,  218  U.  S.  27,  54  L. 
Ed.  915;   Chemical  Nat  Bank  v.  Arm- 
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strong  (1893)  69  Fed.  372,  376,  8  G. 
G.  A.  I661,  28  li.  R.  A.  231  (modified 
[1896]  06  Fed.  678,  13  G.  G.  A.  47.  28 
L.  R.  A.  231):  Wingate  v.  Orchard 
(1896)  76  Fed.  241,  243,  21  O.  G.  A. 
816:  King  v.  Pomeroy  (1903)  121  Fed. 
287,  68  G.  G.  A.  209;  Wright  v.  Mer- 
chants' Nat  Bank  (G.  G.  1876)  Fed. 
Gas.  No.  18,084;    Riddle  v.  First  Nat 


Bank  (G.  G.  1886)  27  Fed.  603,  604; 
Louis  Snyders*  Sons  Go.  t.  Armstrong 
(G.  G.  1888)  37  Fed.  18,  22;  KimbaU 
T.  Dunn  (a  O.  1898)  89  Fed.  782; 
Greevy  v.  Jacob  Tome  Institute  (G.  G. 
1904)  132  Fed.  408;  Armstrong  ▼.  Sec- 
ond Nat.  Bank  (D.  G.  1889)  88  Fed. 
883,886. 


§  9835.  (R  S.  §  5243.)     Use  of  the  title  "national/' 

All  banks  not  organized  and  transacting  business  under  the  nation- 
al-currency laws,  or  under  this  Title,  and  all  persons  or  corporations 
doing  the  business  of  bankers,  brokers,  or  sayings  institutions,  ex- 
cept savings-banks  authorized  by  Congress  to  use  the  word  "na- 
tional" as  a  part  of  their  corporate  name,  are  prohibited  from  using 
the  word  "national"  as  a  portion  of  the  name  or  title  of  such  bank, 
corporation,  firm,  or  partnership;  and  any  violation  of  this  pro- 
hibition committed  after  the  third  day  of  September,  eighteen  hun- 
dred and  seventy-three,  shall  subject  the  party  chargeable  therewith 
to  a  penalty  of  fifty  dollars  for  each  day  during  which  it  is  com- 
mitted or  repeated. 

Act  March  3,  1873,  c  269,  9  3,  17  Stat  003. 

Notes  of  Doolslom 


Name  of  bank.— The  plaintiff's  title, 
"The  Third  National  Bank  of  Balti- 
more," was  not  in  itself  an  averment 
either  that  the  plaintiff  was  a  banking 
association  established  in  the  district 
of  Maryland  or  under  the  law  of  the 
ITnited  States  providing  for  national 
banking  associations;  and  the  fact  that 
this  section  imposes  a  fine  upon  any 
corporation,   not   organized   under   the 
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national  banking  act,  which  shall  use 
the  word  ''national"  as  part  of  its  name, 
does  not  necessarily  imply  that  it  was 
lawfully  established  under  such  act 
Third  Nat.  Bank  v.  Teal  (G.  0.  1881)  6 
Fed.  603,  504. 

The  use  by  State  banks  of  the  word 
''international"  as  a  portion  of  their 
name  or  title  is  not  in  violation  of  this 
section.     (1899)  22  Op.  Atty.  Gen.  475. 
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ThiB  Title,  iiuerted  here  as  additional  to  the  original  Titles  of  the  Beriaed 
Statotea,  includes  the  Federal  Farm  Loan  Act  of  July  17,  1916,  c.  2i5. 


€ee. 

9835a.  Short  title  of  act;  administra- 
tion under  direction  of  Federal 
Farm  Loan  Board. 

DEFINITIONS 

9835aa.  ''First   mortgage**   and    *'farm 
loan  bonds'*  defined. 

FEDERAL  FARM  LOAN  BOARD 

9835b.     (1)  Federal   Farm  Loan  Bu* 

reau  established;  super- 
vision by  Federal  Farm 
Loan  Board. 

(2)  Federal  Farm  Loan  Board; 

members;  appointment; 
salaries;  traveling  ex- 
penses. 

(3)  Federal  Farm  Loan  Board; 

terms  of  office;  oath; 
Farm  Loan  Commis- 
sioner. 

(4)  Federal  Farm  Loan  Board; 

first  meeting. 

(5)  Federal  Farm  Loan  Board; 

holding  office  or  direc- 
torship in  banking,  etc., 
institutions  prohibited; 
oath  as  to  eligibility. 

(6)  Federal  Farm  Loan  Board; 

filling  vacancies. 

(7)  Farm  loan  registrars,  land 

bank  appraisers  and 
land  bank  examiners; 
appointment ;  connection 
with  banking,  etc.,  insti- 
tutions prohibited. 

(8)  Salaries  of  Federal  Farm 

Loan  Board,  farm  loan 
registrars  and  land  bank 
examiners  payable  by 
United  States;  compen- 
sation of  land  bank  ap- 
praisers. 

(9)  Attorneys,    experts,    etc, 

for  Federal  Farm  Loan 
Board;  employment;  sal- 
aries and  fees. 

(10)  Semiannual  statements  of 

federal  land  banks  of 
salaries  paid  officers  and 
employes. 

(11)  Annual  report  of  Federal 

Farm  Loan  Board. 

(12)  Examinations  and  reports 

of  condition  of  federal 
land  banks;    statements 


Beo. 

of  results  thereof;  ap- 
praisals of  farm  land; 
amortization  tables. 

(13)  Statements  of  condition  of 

national  farm  loan  asso- 
ciations and  federal  land 
banks. 

(14)  Bulletins    and     circulars; 

contents  and  distribu- 
tion; payment  for  from 
organization  fund. 

FEDERAL  LAND  BANKS 

9835bb.     (1)  Federal   land    bank   dis- 
tricts; boundaries. 

(2)  Establishment  of  federal 

land  banks;  titles  of 
banks;    branches. 

(3)  Temporary         directors; 

number ;  qualifications ; 
bonds;  compensation; 
president;  vice-presi- 
dent, secretary,  and 
treasurer;  employment 
of  attorneys,  etc;  com- 
pensation. 

(4)  Contents  of  organization 

certificates. 

(a)  Name  of  bank. 

(b)  District     of     opera- 

tions, and  city  of 
location. 

(c)  Amount    of    capital 

stock  and  number 
of  shares;  increase 
of  capital  stock. 

(d)  Purpose    pf    making 

of  certificate;  ac- 
knowledgment and 
recording. 

(6)  Changes  in  organization 
certificate. 

(6)  Time  of  commencement 
of  corporate  exist- 
ence of  federal 
land  banks;  pow- 
ers enumerated. 

(a)  Corporate  seaL 

(b)  Corporate       succes- 

sion. 

(c)  Contracts. 

(d)  Suits  by  and  against 

(e)  Election,  etc,  of  di- 

rectors, preaident, 
etc 

(f)  By-laws. 

(g)  Incidental  powers. 
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(7)  Time  of  election  of  direc- 

tors, etc,  of  federal 
land  banks. 

(8)  Directors  of  federal  land 

banks;  number  and 
qnaUfications;  local  di- 
rectors and  district  di- 
rectors; election  and 
appointment 

(9)  Local    directors;     notice 

to  national  farm  loan 
associations  of  elec- 
tions; lists  of  candi- 
dates by  farm  loan  as- 
sociations. 

(10)  Local  directors;  selection 

by  farm  loan  associa- 
tions of  names  from 
lists  of  candidates. 

(11)  District    directors;     ap- 

pointment; terms  of 
office. 

(12)  Local  directors;  designa- 

tion of  terms  of  office; 
▼acancies  in  board  of 
directors. 

(13)  Qualifications    of    direc- 

tors. 

(14)  Expenses    of    directors; 

approval  by  Federal 
Farm  Loan  Board  of 
compensation  of  direc- 
tors, etc.,  of  federal 
land  banks. 

CAPITAL  STOCK  OF  FEDERAL 
LAND  BANKS 

9836c.  (1)  Minimum  amount;    regula- 
tion of  subscriptions  to. 

(2)  Division  into  shares;    who 

may  subscribe  for. 

(3)  Transfer,  etc.,  of  stock  held 

by  national  farm  loan  as- 
sociations. 

(4)  Dividends  on  stock;  voting 

stock. 

(5)  SubscriptioDs      to      stock; 

subscriptions  by  United 
States  to  make  up  deficit 
in  required  minimum 
amount. 

(6)  Retirement       of       original 

stock. 

(7)  Proportion  of  stock  held  in 

quick  assets. 

GOVERNMENT  DEPOSITARIES 

9835cc.  Federal  land  banks  and  joint 
stock  land  banks  designated 
as  depositaries  of  public 
moneys  and  employed  as  gov- 
ernment financial  agents; 
bonds;  investment  of  funds 
deposited. 

NATIONAL  FARM  LOAN  ASSOCIA- 
TIONS 

9835d.     (1)  Purposes  of  organization; 

articles  of  association; 
contents;  signature  to; 
copies  for  federal  land 
banks. 


6ea 

(2)  Directors;  Section;  terms 
of  office;  secretary- 
treasurer;  president; 
vice-president;  loan 

committee. 

(8)  Compensation  and  qualifi- 
cations of  directors,  etc. 

(4)  Secretary- treasurer;  pow- 
ers and  duties;  bond; 
reports. 

(6)  Expenses  of  secretary- 
treasurer,  etc,  of  na- 
tional farm  loan  associa- 
tions;   payment. 

(6)  Number  of  incorporators; 

mode  of  organization; 
number  of  directors;  sec- 
retary and  treasurer  of 
secretary-treasurer. 

(7)  Articles  of  association;  re- 

port and  affidavit  accom- 
panying;  contents. 

(8)  Investigation  of  solvency, 

etc.,  of  applicants  for 
incorporation;  grant  or 
refusal  of  charter. 

(9)  Grant  or  refusal  of  char- 

ter. 

(10)  Loans      to      associations 

from  federal  land  banks ; 
right  to. 

(11)  Loans  to  members  of  as- 

sociation; subscriptions 
to  capital  stock  of  fed- 
eral land  banks;  holding 
stock  subscribed  as  col- 
lateral security  for  loan; 
retirement  of  stock  sub- 
scribed. 

(12)  Reduction  of  capital  stock 

of  federal  land  banks. 

CAPITAL    STOCK    OF    NATIONAL 
FARM  LOAN  ASSOCIATIONS 

9835dd.  (1)  Par  value  of  shares. 

(2)  Voting  stock. 

(3)  Borrowers     only     to     be 

members  or  sharehold- 
ers of  national  farm 
loan  associations;  appli- 
cation for  membership; 
amount  of  stock  to  be 
held  by  borrower;  stock 
held  as  collateral  secu- 
rity by  association  for 
loan;  retirement  of 
stock. 

(4)  Increase  of  capital  stock. 

NATIONAL  FARM  LOAN  ASSOCIA- 
TIONS—SPECIAL PROVISIONS 

0886e.  (1)  Right  of  members  to  loans. 

(2)  Loans  by  federal  land 
bank  to  members  of  na- 
tional farm  loan  associa- 
tions to  pay  for  shares 
subscribed  to  in  associa- 
tion; payment. 

(8)  Commissions  on  interest 
payments  on  loans; 
amount;  deduction  from 
dividends  payable  to  as- 
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iociatlons;  loans  by  fed- 
eral land  banks  to  associ- 
ations;   rate  of  interest 

(4)  Individual  liability  of  share* 

holders. 

(5)  Admission    of    new    mem- 

bers. 

APPRAISAL 

0835e6.  (1)  Appraisal  of  land  offered 

as  security  for  loan  by 
loan  committee;  report; 
approval  of  loan  by  di- 
rectors. 

(2)  Report  of  appraisal  sub- 

mitted to  directors  of 
land  bank. 

(3)  Reference  of  applications 

for  loan  to  land  bank 
appraisers;  investigation 
and  report  by  apprais- 
ers. 

(4)  Forms   for   appraisal   re« 

ports. 
(6)  Examinations,  etc.,  by  land 

bank    appraisers    as    to 
.  farm    loan    bonds    and 

first  mortgages. 
(6)  Borrowers    as   appraisers 

or     members     of     loan 

committees. 

POWERS  OF  NATIONAL  FARM 
LOAN  ASSOCIATIONS 

0835f.  Enumerated  powers  of  national 
farm  loan  associations, 
(a)'  Indorsing  mortgages.       ^ 

(b)  Receiving     advances     from 

federal  land  banks  and 
loaning  to  shareholders. 

(c)  Acquiring  and  disposing  of 

property. 

(d)  Issuing  interest  bearing  cer- 

tificates against  deposits 
of  current  funds  converti- 
ble into  farm  loan  bonds. 

RESTRICTIONS  ON  LOANS  BASED 
ON  FIRST  MORTGAGES 

8885ft  (1)  Restrictions  on  loans  enu- 
merated. 

(a)  Security  by  first  mort- 

gage. 

(b)  Agreement    in    mort- 

gage for  repayment 
on  amortization  plan. 

(c)  Maximum  interest  rate. 

(d)  Purposes  of  loans  enu- 

merated. 

(e)  Limitation  on  amount 

of  loans;  basis  of  ap- 
praisal;   reappraisaL 

(f )  Persons  to  whom  loans 

may  be  made;  sale 
of  mortgaged  lands; 
death  of  mortgagor. 

(g)  Maximum  of  loans  to 

one  borrower;   mini- 
mum of  loans. 
Ui)  Form   of   applications 
for  loans. 


See. 

(i)  Simple  interest  on  de- 
faulted payments; 
payment  of  taxes, 
liens,  etc ;  insurance. 

(J)  Agreement  by  borrow- 
ers as  to  use  of 
loans. 

(k)  Loans  not  invalidated 
by  unauthorized  acts 
by  federal  land  banks 
or  national  farm  loan 
associations. 
(2)  Loans  to  be  current  funds 
or  farm  loan  bonds. 

POWERS  OF  FEDERAL  LAND 
BANKS 

9835g.  Enumerated  powers. 

(a)  Issuing    and    selling    farm 

loan  bonds. 

(b)  Investing    funds    in    farm 

first  mortgages. 

(c)  Receiving     and     depositing 

with  farm  loan  registrar 
farm  first  mortgages  aa 
collateral  security  for 
farm  loan  bonds;  collect- 
ing, etc.,  dues,  interest, 
etc.,  payable  under  mort- 
gages and  bonds. 

(d)  Acquiring  and  disposing  of 

property. 

(e)  Depositing    securities    and 

funds  with  federal  re- 
serve banks. 

(f )  Receiving  deposits  from  na- 

tional farm  loan  associa- 
tions. 

(g)  Borrowing  money. 

(h)  Buying  and  selling  United 

States  bonds. 
(!)  Charging  fees  for  loans. 

RESTRICTIONS  ON  FEDERAL 
LAND  BANKS 

0835gg.  Enumeration  of  restrictions. 

(a)  Transacting  banking  busi- 

ness unauthorized  by 
act 

(b)  Loaning  on  first  mortga- 

ges except  through  na- 
tional farm  loan  associ- 
ations. 

(c)  Accepting  other  than  first 

mortgages. 

(d)  Issuing    excess    of    farm 

loan  bonds;  receiving 
excess  of  additional 
mortgages  from  national 
farm  loan  associations. 

(e)  Demanding,  etc.,  unauthor- 

ized commissions,  etc. 

AGENTS  OF  FEDERAL  LAND 
BANKS 

9835h.  (1)  Loans      through      agents; 
when  authorized. 

(2)  Manner    of    making    loans 

through  agents. 

(3)  Who  may  be  employed  as 

agents. 
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(4)  Expenses  of  and  commis- 
sions to  agents. 

(6)  Expenses  of  agents  added 
to  loans. 

(6)  Collecting  Interest,  etc.,  by 

agents. 

(7)  Indorsement    of    loans    by 

agents;    liability  thereon. 

(8)  Loans    through    agents    to 

cease,  when. 

JOINT  STOCK  LAND  BANKS 

0885hh.  (1)  Power  to  organize;  man- 
ner of  organization; 
number  of  directors. 

(2)  IndiTidual  liability  of 
shareholders. 

(8)  Powers,  duties,  and  lia- 
bilities; stock;  United 
States  not  to  purchase; 
yoting  stock. 

(4)  Limitation  on  amount  of 

issue     of     farm     loan 
bonds;  transacting 

banking    business    not 
authorized  by  act. 

(5)  Minimum  amount  of  sub- 

scribed    capital     stock 
required. 

(6)  Issuing      bonds      before 

payment      of      capital 
stock  prohibited. 

(7)  Form  of  farm  loan  bonds. 

(8)  Interest    rates;     restric- 

tions      on      mortgage 
loans. 

(9)  Interest  rates;    increase. 

(10)  Unauthorized       commis- 

sions or  charges. 

(11)  Farm  loan  bonds;  power 

to  issue;  form  and  con- 
tents. 

POWBES  OF  FEDERAL  FARM 
LOAN  BOARD 

9686L  Enumeration  of  powers. 

(a)  Organizing   and   chartering 

federal  land  banks,  na- 
tional farm  loan  associa- 
tions, and  joint  stock 
land  banks;  authorizing 
increase  of  capital  stock. 

(b)  Reviewing  and  altering  in- 

terest rates. 

(c)  Granting    or    refusing    au- 

thority to  issue  farm  loan 
bonds. 

(d)  Making   rules   and    regula- 

tions as  to  charges  on 
loans. 

(e)  Requiring       reports       and 

statements;  examining 
banks  and  associations. 

(f )  Prescribing  form  and  terms 

of  farm  loan  bonds  and 
surety  bonds. 

(g)  Regulating    payments    be- 

tween federal  land  banks, 
(h)  Suspending  or   removal  of 
directors,  registrars,  ap- 
praisers, examiners,  etc. 


Bee 

(i)  Exercising  supervisory  au- 
thority over  federal  land 
banks. 

(j)   Incidental  powers. 

APPLICATIONS  FOR  FARM  LOAN 

BONDS 

&835ii  (1)  AppUcation  through  farm 
loan  registrar;  collateral 
security  accompanying ; 
schedule  of. 

(2)  Investigation  and  appraisal 
of  securities  tendered  by 
Federal  Farm  Loan 
Board. 

(8)  Transmission  of  decisions 
of  Federal  Farm  Loan 
Board  to  land  bank  and 
farm  loan  registrar;  in- 
formation by  registrar  to 
Farm  Loan  Board. 

(4)  Approval  in  writing  of  is- 
sue of  farm  loan  bonds. 

ISSUE  OF  FARM  LOAN  BONDS 

d835j.  (1)  Dudes  of  farm  loan  regis- 
trars. 

(2)  Return  of  collateral  securi- 
ties on  rejection  of  appli- 
cation. 

(8)  Disposition  of  collateral  se- 
curity on  approval  of  ap- 
plication for  issue. 

(4)  Mortgages  acceptable  as 
collateral  security. 

(6)  Limiting  amount  of  issue  to 
collateral  security;  Unit- 
ed States  bonds  or  cash 
in  lieu  of  mortgages 
withdrawn. 

(6)  Additional  collateral. 

FORM  OF  FARM  LOAN  BONDS 

9835k.  (1)  Denominations;  minimum 
and  maximum  periods; 
interest  coupons;  rate  of 
interest. 

(2)  Rules  and   regulations   re- 

lating to  payment  of 
bonds. 

(3)  Delivery  of  bonds  to  banks. 

(4)  Preparation  of  bonds;   cus- 

tody of  );>lates,  dies,  etc.; 
expenses  of  preparation; 
exchange  for  registered 
bonds;  re-exchange  for 
coupon  bonds. 

SPECIAL   PROVISIONS   OF   FARM 
LOAN  BONDS 

98351.  (1)  Land  banks  bound  by  acts 
of  officers  and  Federal 
Farm  Loan  Board  in  is- 
sue of  bonds. 

(2)  Liability  of  land  banks  for 
bonds. 

(8)  Record  on  minutes  of  lia- 
bility for  bonds. 

(4)  Signing  and  attesting 
bonds;  certificate  to. 
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APPLICATION  OP  AMORTIZATION 
AND  INTEREST  PAYMENTS 

9836IIL  (1)  Notice  to  farm  loan  regis- 
trars ot  interest,  amorti- 
sation, etc,  payments  on 
collateral  security  for 
farm  loan  bonds;  credit- 
ing payments;  cancella- 
tion of  mortgages  on 
payment  in  full. 

(2)  Withdrawal  of  collateral 
security  and  substitution 
of  other  security  there- 
for. 

(8)  Place  and  mode  of  payment 
of  farm  loan  bonds  or  in-> 
terest  thereon;  cancella- 
tion on  payment 

(4)  Withdrawal     of     collateral 

security  on  surrender  of 
farm  loan  bonds. 

(5)  Interest  payments   on  hy- 

pothecated first  mortga- 
ges. 

(6)  Face  value  of  bonds  or  in- 

terest coupons  to  hold- 
ers. 

(7)  Amortisation,      etc,     pay- 

ments   on    principal 

of  first  mortgages  to 

constitute  trust  fund. 

(I)  Application     of     trust 

fund     in     cases 

of    federal    land 

banks. 

(a)  Payment  of  farm 

loan     bonds     at 
maturity. 

(b)  Purchase  of  farm 

loan  bonds. 

(c)  Loans      on      first 

mortgages        on 
farm  lands. 

(d)  Purchase  of  Unit- 

ed States  bonds. 
(n)  Application     of     trust 
fund  in  case  of 
joint  stock  land 
banks, 
(a)  Payment  of  farm 
loan     bonds     at 
maturity. 
.(b)  Purchase  of  farm 
loan  bonds. 

(c)  Loans      on      first 

mortgages. 

(d)  Purchase  of  Unit- 

ed States  bonds. 

(8)  Deposit  of  trust  fund  with 

farm  loan  registrars  as 
substituted  collateral  se- 
curity. 

(9)  Notice  to  farm  loan  regis- 

trars of  disposition  of 
payments  on  principal  of 
mortgages. 

RESERVES   AND    DIVIDENDS    OF 
LAND  BANKS 

98d5n.  (1)  Reserves;  amount;  making 
good   impairment;    debit 

(12102) 


Seo. 

to  reserve  account  of  de- 
,  faults  in  payment  of  in- 
terest, etc 
(2)  Dividends  on  balance  of  net 
earnings;  investment  of 
reserves. 

RESERVE    AND    DIVIDENDS    OP 

NATIONAL  FARM  LOAN 

ASSOCIATIONS 

9835o.  (1)  Reserves;  amount 

(2)  Reserves;  making  good  im- 

pairment 

(3)  Dividends    on    balance    of 

net  earnings. 

(4)  Reserves;   investment 

(6)  Reserves;  disposition  on 
liquidation. 

DEFAULTED  LOANS 

9835p.  Notice  to  national  farm  loan  as- 
sociations or  agents  of  de- 
fault;   making  default  good. 

EXEMPTION  FROM  TAXATION 

9835<2.  (1)  Exemption  from  federal, 
state,  municipal  and  local 
taxation;  exceptions;  first 
«  mortgages  and  farm  loan 
bonds  are  instrumentali- 
ties of  government 

(2)  Shares  in  joint  stock  land 

banks  included  in  valua- 
tion of  personal  property 
of  owners,  etc.,  for  state 
taxation. 

(3)  Real    property    subject    to 

taxation. 

INVESTMENT  IN  FARM  LOAN 
BONDS 

9835r.  (1)  Fiduciary  and  trust  funds 
may  be  invested  in;  se- 
curity for  public  deposits. 

(2)  Buying  and  selling  by  mem- 
ber banks  of  Federal  Re- 
serve System. 

(8)  Buying  and  selling  by  fed- 
eral reserve  banks. 

EXAMINATIONS 

9835s.  (1)  Land  bank  examiners;  num- 
ber;  appointment 

(2)  Land  bank  examiners;  pow- 

ers; duties,  liabilities,  and 
penalties;  examinations; 
reports  of. 

(3)  Land  bank  examiners;   sal- 

aries. 

DISSOLUTION   AND   APPOINT- 
MENT OF  RECEIVERS 

9835t  (1)  Insolvency  of  national  farm 
loan  associations;  what 
constitutes ;  receivers ; 
powers  and  duties. 
(2)  Insolvency  of  national  farm 
loan  associations;  receiv- 
ers; payments  to  Treas- 
urer of  United  States. 
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(3)  Insolvency  of  federal  land 

banks  and  joint  stock 
land  banks;  receiyers; 
powers  and  duties. 

(4)  Insolvency  of  national  farm 

loan  associations;  cancel- 
lation of  stock  held  in 
federal  land  banks;  ap- 
plication of  payments  on 
such  stock  to  payment  of 
debts  of  association;  re- 
duction of  capital  stock 
of  federal  land  banks; 
certificate  of. 

(5)  Voluntary  liquidation;  con- 

sent of  Federal  Farm 
LK>an  Board;  consolida- 
tion of  national  farm 
loan  associations. 

STATE  LEGISLATION 

9836u.  (1)  Examination  of  state  laws 
relating  to  conveying  and 
recording  land  titles, 
mortgage  foreclosures, 
and  homestead  and  other 
exemptions. 

(2)  First  mortgages  ineligible 
*as  basis  of  issue  of  farm 
loan  bonds,  when;  assist- 
ance in  examinations  by 
Attorney  General  or  spe* 
cial  counsel. 

(8)  Statements  as  when  and 
why  act  cannot  be  com- 
plied with  under  state 
laws. 

PENALTIES 

9835v.  (1)  False  statements  in  appli- 
cations for  loans;  willful 
overvaluation  of  land  by 
loan  committees  or  ap- 
praisers; acceptance  of 
loan  or  gratuity  by  land 
bank  examiners.  i 
(2)  Falsely  making,  forging  or 
counterfeiting,  etc.,  bonds 
or  coupons;  passing,  etc., 
false,  etc.,  bonds  or  cou- 
pons; falsely  altering, 
etc.,  bonds  or  coupons. 


See. 


(8)  OfScers,  directors,  attor- 
neys or  employ^  of  na- 
tional farm  loan  associa- 
tion, federal  land  bank, 
or  joint  stock  land  bank 
receiving  unauthorized 
fee,  commission,  etc. ;  fed- 
eral land  bank  or  na- 
tional farm  association 
charging  or  receiving  un- 
authorized fee,  commis- 
sion, etc.;  examiner  dis- 
closing names  of  borrow- 
ers. 

(4)  Embezzlement,  etc.,  of 
moneys,  funds,  etc.,  of 
national  farm  loan  asso- 
ciations, federal  land 
banks,  or  joint  stock  land 
banks  by  persons  con- 
nected therewith,  or  de- 
frauding same,  or  aiding 
and  abetting  therein. 

(6)  Deceiving,  defrauding,  etc.. 
Or  attempting  to  deceive, 
defraud,  etc.,  by  false 
pretenses  as  to  charac- 
ter, etc,  of  farm  loan 
bonds  or  coupons. 

(6)  Arrest,  etc.,  of  violators  of 
act  by  Secret  Service  Di- 
vision of  Treasury  De- 
partment 

GOVERNMENT  DEPOSITS 

9886w.  Deposits  for  temporary  use 
with  federal  land  banks;  cer- 
tificates of  indebtedness  there- 
for; redemption;  aggregate  of 
deposits. 

ORGANIZATION  EXPENSES 
9836x.  Appropriation  for  expenses. 

LIMITATION  OF  COURT  DE- 
CISIONS 

9836y.  Effect  of  partial  invalidity  of 
Act. 

REPEALING  CLAUSE 

9886z.  Acts  repealed;  time  of  taking 
effect  of  act;  amendment,  etc., 
of  act 


§  9835a.  (Act  July  17,  1916,  c.  245,  §  1.)     Short  title  of  act;   ad- 
ministration under  direction  of  Federal  Farm  Loan  Board. 
The  short  title  of  this  Act  shall  be  "The  Federal  Farm  Loan  Act." 
Its  administration  shall  be  under  the  direction  and  control  of  the 
Federal  Farm  Loan  Board  hereinafter  created.    (39  Stat.  360.) 

This  section  and  the  34  sections  next  following  were  an  act  entitled  "An  act 
to  provide  capital  for  agricultural  development,  to  create  standard  forms  of 
investment  based  upon  farm  mortgage,  to  equalize  rates  of  interest  upon  farm 
loans,  to  furnish  a  market  for  United  States  bonds,  to  create  government  de- 
positaries and  financial  agents  for  the  United  States,  and  for  other  purposes," 
dted  above. 

DEFINITIONS 

§  9835aa,  (Act  July  17,  1916,  c  245,  §  2.)    "First  mortgage'*  and 
"farm  loan  bonds''  defined. 

Wherever  the  term  "first  mortgage"  is  used  in  this  Act  it  shall  be 
held  to  include  such  classes  of  first  liens  on  farm  lands  as  shall  be 
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approved  by  the  Federal  Farm  Loan  Board,  and  the  credit  instru- 
ments secured  thereby.  The  term  "farm  loan  bonds"  shall  be  held 
to  include  all  bonds  secured  by  collateral  deposited  with  a  farm 
loan  registrar  under  the  terms  of  this  Act;  they  shall  be  distin- 
guished by  the  addition  of  the  words  "Federal,"  or  "joint  stock,"  as 
the  case  may  be.    (39  Stat.  360.) 

FEDERAL  FARM  LOAN  BOARD 

§  9835b.  (Act  July  17,  1916,  c.  245,  §  3.)     (1)  Federal  Farm  Loan 
Bureau  established;  supervision  by  Federal  Farm  Loan  Board 

There  shall  be  established  at  the  seat  of  government  in  the  De- 
partment of  the  Treasury  a  bureau  charged  with  the  execution  of 
this  Act  and  of  all  Acts  amendatory  thereof,  to  be  known  as  the 
Federal  Farm  Loan  Bureau,  under  the  general  supervision  of  a 
Federal  Farm  Loan  Board. 

(2)  Federal  Farm  Loan  Board;  members;  appointment;  salaries; 
traveling  expenses. 

Said  Federal  Farm  Loan  Board  shall  consist  of  five  members,  in- 
cluding the  Secretary  of  the  Treasury,  who  shall  be  a  member  and 
chairman  ex  officio,  and  four  members  to  be  appointed  by  the  Presi- 
dent of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  Senate.  Of  the  four  members  to  be  appointed  by  the  President, 
not  more  than  two  shall  be  appointed  from  one  political  party,  and 
all  four  of  said  members  shall  be  citizens  of  the  United  States  and 
shall  devote  their  entire  time  to  the  business  of  the  Federal  Farm 
Loan  Board ;  they  shall  receive  an  annual  salary  of  $10,000  payable 
monthly,  together  with  actual  necessary  traveling  expenses. 

(3)  Federal  Farm  Loan  Board ;  terms  of  office ;  oath ;  Farm  Loan 
Commissioner. 

One  of  the  members  to  be  appointed  by  the  President  shall  be 
designated  by  him  to  serve  for  two  years,  one  for  four  years,  one 
for  six  years,  and  one  for  eight  years,  and  thereafter  each  member 
so  appointed  shall  serve  for  a  term  of  eight  years,  unless  sooner  re- 
moved for  cause  by  the  President.  One  of  the  members  shall  be 
designated  by  the  President  as  the  Farm  Loan  Commissioner,  who 
shall  be  the  active  executive  officer  of  said  board.  Each  member  of 
the  Federal  Farm  Loan  Board  shall  within  fifteen  days  after  notice 
of  his  appointment  take  and  subscribe  to  the  oath  of  office. 

(4)  Federal  Farm  Loan  Board ;  first  meeting. 

The  first  meeting  of  the  Federal  Farm  Loan  Board  shall  be  held 
in  Washington  as  soon  as  may  be  after  the  passage  of  this  Act,  at 
a  date  and  place  to  be  fixed  by  the  Secretary  of  the  Treasury. 

(5)  Federal  Farm  Loan  Board;   holding  office  or  directorship  in 
banking,  etc.,  institutions  prohibited ;  oath  as  to  eligibility. 

No  member  of  the  Federal  Farm  Loan  Board  shall,  during  his 
continuance  in  office,  be  an  officer  or  director  of  any  other  institu- 
tion, association,  or  partnership  engaged  in  banking,  or  in  the  busi- 
ness of  making  land  mortgage  loans  or  selling  land  mortgages. 
Before  entering  upon  his  duties  as  a  member  of  the  Federal  Farm 
Loan  Board  each  member  shall  certify  under  oath  to  the  President 
that  he  is  eligible  under  this  section. 

(6)  Federal  Farm  Loan  Board ;  filling  vacancies. 

The  President  shall  have  the  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  fill  any  vacancy  occurring  in  the  member- 
ship of  the  Federal  Farm  Loan  Board;  if  such  vacancy  shall  be 
filled  during  the  recess  of  the  Senate  a  commission  shall  be  granted 
which  shall  expire  at  the  end  of  the  next  session. 
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(7)  Farm  loan  registrars,  land  bank  appraisers  and  land  bank  ex- 
aminers ;  appointment ;  connection  with  banking,  etc.,  institu- 
tions prohibited. 

The  Federal  Farm  Loan  Board  shall  appoint  a  farm  loan  registrar 
in  each  land  bank  district  to  receive  applications  for  issues  of  farm 
loan  bonds  and  to  perform  such  other  services  as  are  prescribed  by 
this  Act.  It  shall  also  appoint  one  x>r  more  land  bank  appraisers 
for  each  land  bank  district  and  as  many  land  bank  examiners  as  it 
shall  deem  necessary.  Farm  loan  registrars,  land  bank  appraisers, 
and  land  bank  examiners  appointed  under  this  section  shall  be  pub- 
lic officials  and  shall,  dunng  their  continuance  in  office,  have  no 
connection  with  or  interest  in  any  other  institution,  association,  or 
partnership  engaged  in  banking  or  in  the  business  of  making  land 
mortgage  loans  or  selling  land  mortgages :  Provided,  That  this  lim- 
itation shall  not  apply  to  persons  employed  by  the  board  tempora- 
rily to  do  special  work. 

(8)  Salaries  of  Federal  Farm  Loan  Board,  farm  loan  registrars 
and  land  bank  examiners  payable  by  United  States;  compensa- 
tion of  land  bank  appraisers. 

The  salaries  and  expenses  of  the  Federal  Farm  Loan  Board,  and 
of  farm  loan  registrars  and  examiners  authorized  under  this  section, 
shall  be  paid  by  the  United  States.  Land  bank  appraisers  shall  re- 
ceive such  compensation  as  the  Federal  Farm  Loan  Board  shall  fix, 
and  shall  be  paid  by  the  Federal  land  banks  and  the  joint  stock 
land  banks  which  they  serve,  in  such  proportion  and  in  stich  man- 
ner as  the  Federal  Farm  Loan  Board  shall  order. 

(9)  Attorneys,  experts,  etc.,  for  Federal  Farm  Loan  Board;  em- 
ployment; salaries  and  fees. 

The  Federal  Farm  Loan  Board  shall  be  authorized  and  empow- 
ered to  employ  such  attorneys,  experts,  assistants,  clerks,  laborers, 
and  other  employees  as  it  may  deem  necessary  to  conduct  the  busi- 
ness of  said  board.  All  salaries  and  fees  authorized  in  this  section 
and  not  otherwise  provided  for  shall  be  fixed  in  advance  by  said 
board  and  shall  be  paid  in  the  same  manner  as  the  salaries  of  the 
Federal  Farm  Loan  Board.  All  such  attorneys,  experts,  assistants, 
clerks,  laborers,  and  other  employees,  and  all  registrars,  examiners, 
and  appraisers  shall  be  appointed  without  regard  to  the  provisions 
of  the  Act  of  January  sixteenth,  eighteen  hundred  and  eighty-three 
(volume  twenty-two,  Uoited  States  Statutes  at  Large,  page  four 
hundred  and  three),  and  amendments  thereto,  or  any  rule  or  regu- 
lation made  in  pursuance  thereof:  Provided,  That  nothing  herein 
shall  prevent  the  President  from  placing  said  employees  in  the 
classified  Service. 

The  Civil  Service  Act  of  Jan.  16,  1883,  c  27,  mentioned  in  this  paragraph, 
is  set  forth  ante,  §S  3271-^282. 

(10)  Semiannual  statements  of  federal  land  banks  of  salaries  paid 
officers  and  employ6s. 

Every  Federal  land  bank  shair  semiannually  submit  to  the  Fed- 
eral Farm  Loan  Board  a  schedule  showing  the  salaries  or  rates  of 
compensation  paid  to  its  officers  and  employees. 

(11^  Annual  report  of  Federal  Farm  Loan  Board. 

The  Federal  Farm  Loan  Board  shall  annually  make  a  full  report 
of  its  operations  to  the  Speaker  of  the  House  of  Representatives, 
who  shall  cause  the  same  to  be  printed  for  the  information  of  the 
Congress. 
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(12)  Examinations  and  reports  of  condition  of  federal  land  banks; 
statements  of  results  thereof ;  appraisals  of  farm  land ;  amorti- 
zation tables. 

The  Federal  Farm  Loan  Board  shall  from  time  to  time  require 
examinations  and  reports  of  condition  of  all  land  banks  established 
under  the  provisions  of  this  Act  and  shall  publish  consolidated 
statements  of  the  results  thereof.  It  shall  cause  to  be  made  ap- 
praisals of  farm  lands  as  provided  by  this  Act,  and  shall  prepare 
and  publish  amortization  tables  which  shall  be  used  by  national 
farm  loan  associations  and  land  banks  organized  under  this  Act 

(13)  Statements  of  condition  of  national  farm  loan  associations 
and  federal  land  banks. 

The  Federal  Farm  Loan  Board  shall  prescribe  a  form  for  the 
statement  of  condition  of  national  farm  loan  associations  and  land 
banks  under  its  supervision,  which  shall  be  filled  out  quarterly  by 
each  such  association  or  bank  and  transmitted  to  said  board. 

(14)  Bulletins  and  circulars;  contents  and  distribution;  pajrment 
for  from  organization  fund. 

It  shall  be  the  duty  of  the  Federal  Farm  Loan  Board  to  prepare 
from  time  to  time  bulletins  setting  forth  the  principal  features  of 
this  Act  and  through  the  Department  of  Agriculture  or  otherwise 
to  distribute  the  same,  particularly  to  the  press,  to  agricultural  jour- 
nals, and  to  farmers'  organizations;  to  prepare  and  distribute  in 
the  same^  manner  circulars  setting  forth  the  principles  and  advan- 
tages of  amortized  farm  loans  and  the  protection  afforded  debtors 
under  this  Act,  instructing  farmers  how  to  organize  and  conduct 
farm  loan  associations,  and  advising  investors  of  the  merits  and  ad- 
vantages of  farm  loan  bonds ;  and  to  disseminate  in  its  discretion 
information  for  the  further  instruction  of  farmers  regarding  the 
methods  and  principles  of  cooperative  credit  and  organization.  Said 
board  is  hereby  authorized  to  use  a  reasonable  portion  of  the  organ- 
ization fund  provided  in  section  thirty-three  of  this  Act  for  the  ob- 
jects specified  in  this  paragraph,  and  is  instructed  to  lay  before  the 
Congress  at  each  session  its  recommendations  for  further  appropria- 
tions to  carry  out  said  objects.    (39  Stat.  360.) 

FEDERAL  LAND  BANKS 

§  9835bb.  (Act  July  17,  1916,  c  245,  §  4.)  (1)  Federal  land  bank 
districts;  boundaries. 

As  soon  as  practicable  the  Federal  Farm  Loan  Board  shall  divide 
the  continental  United  States,  excluding  Alaska,  into  twelve  dis- 
tricts, which  shall  be  known  as  Federal  land  bank  districts,  and 
may  be  designated  by  number.  Said  districts  shall  be  apportioned 
with  due  regard  to  the  farm  loan  needs  of  the  country,  but  no  such 
district  shall  contain  a  fractional  part  of  any  State.  The  boundaries 
thereof  may  be  readjusted  from  time  to  time  in  the  discretion  of 
said  board. 

(2)  Establishment  of  federal  land  banks ;  titles  of  banks ;  branches. 
The  Federal  Farm  Loan  Board  shall  establish  in  each  Federal 
land  bank  district  a  Federal  land  bank,  with  its  principal  office  lo- 
cated in  such  city  within  the  district  as  said  board  shall  designate. 
Each  Federal  land  bank  shall  include  in  its  title  the  name  of  the 
city  in  which  it  is  located.  Subject  to  the  approval  of  the  Federal 
Farm  Loan  Board,  any  Federal  land  bank  may  establish  branches 
within  the  land  bank  district 
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(3)  Temporary  directors;  number;  qualifications;  bonds;  com- 
pensation; president,  vice-president,  secretary,  and  treasurer; 
employment  of  attorneys,  etc. ;  compensation. 

Each  Federal  land  bank  shall  be  temporarily  managed  by  five  di- 
rectors appointed  by  the  Federal  Farm  Loan  Board.  Said  directors 
shall  be  citizens  of  the  United  States  and  residents  of  the  district. 
They  shall  each  give  a  surety  bond,  the  premium  on  which  shall 
be  paid  from  the  funds  of  the  bank.  They  shall  receive  such  com- 
pensation as  the  Federal  Farm  Loan  Board  shall  fix.  They  shall 
choose  from  their  number,  by  majority  vote,  a  president,  a  vice 
president,  a  secretary  and  a  treasurer.  They  are  further  authorized 
and  empowered  to  employ  such  attorneys,  experts,  assistants, 
clerks,  laborers,  and  other  employees  as  they  may  deepi  necessary, 
and  to  fix  their  compensation,  subject  to  the  approval  of  the  Federal 
Farm  Loan  Board. 

(4)  Contents  of  organization  certificates. 

Said  temporary  directors  shall,  under  their  hands,  forthwith 
make  an  organization  certificate,  which  shall  specifically  state : 

(a)  Name  of  bank. 

First.    The  name  assumed  by  such  bank. 

(b)  District  of  operations,  and  city  of  location. 

Second.  The  district  within  which  its  operations  are  to  be  car- 
ried on,  and  the  particular  city  in  which  its  principal  office  is  to  be 
located. 

(c)  Amount  of  capital  stock  and  number  of  shares;  increase  of 
capital  stock. 

Third.  The  amount  of  capital  stock  and  the  number  of  shares  into 
which  the  same  is  to  be  divided:  Provided,  That  every  Federal 
land  bank  organized  under  this  Act  shall  by  its  articles  of  associa- 
tion permit  an  increase  of  its  capital  stock  from  time  to  time  for  the 
purpose  of  providing  for  the  issue  of  shares  to  national  farm  loan 
associations  and  stockholders  who  may  secure  loans  through  agents 
of  Federal  land  banks  in  accordance  with  the  provisions  of  this  Act. 

(d)  Purpose  of  making  of  certificate ;  acknowledgment  and  record- 
ing. 

Fourth.  The  fact  that  the  certificate  is  made  to  enable  such  per- 
sons to  avail  themselves  of  the  advantages  of  this  Act.  The  organ- 
ization certificate  shall  be  acknowledged  before  a  judge  or  clerk  of  . 
some  court  of  record  or  notary  public,  and  shall  be,  together  with 
the  acknowledgment  thereof,  authenticated  by  the  seal  of  such 
court  or  notary,  transmitted  to  the  Farm  Loan  Commissioner,  who 
shall  record  and  carefully  preserve  the  same  in  his  office,  where  it 
shall  be  at  all  times  open  to  public  inspection. 

(5)  Changes  in  organization  certificate. 

The  Federal  Farm  Loan  Board  is  authorized  to  direct  such 
changes  in  or  additions  to  any  such  organization  certificate,  not  in- 
consistent with  this  Act,  as  it  may  deem  necessary  or  expedient. 

(6)  Time  of  commencement  of  corporate  existence  of  federal  land 
banks;  powers  enumerated. 

Upon  duly  making  and  filing  such  organization  certificate  the 
bank  shall  become,  as  from  the  date  of  the  execution  of  its  organi- 
zation certificate,  a  body  corporate,  and  as  such,  and  in  the  name 
desigfnated  in  the  organization  certificate,  it  shall  have  power — 

(a)  Corporate  seal. 
First.  To  adopt  and  use  a  corporate  seal. 
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(b)  Corporate  succession* 

Second.  To  have  succession  until  it  is  dissolved  by  Act  of  Con- 
gress Of  under  the  provisions  of  this  Act. 

(c)  Contracts. 

Third.  To  make  contracts. 

(d)  Suits  by  and  against. 

Fourth.  To  sue  and  be  sued,  complain,  interplead,  and  defend,  in 
any  court  of  law  or  equity,  as  fully  as  natural  persons. 

(e)  Election,  etc.,  of  directors,  president,  etc. 

Fifth.  To  elect  or  appoint  directors,  and  by  its  board  of  directors 
to  elect  a  president  and  a  vice  president,  appoint  a  secretary  and  a 
treasurer  and  other  officers  and  employees,  define  their  duties,  re- 
quire bonds  of  them,  and  fix  the  penalty  thereof;  by  action  of  its 
board  of  directors  dismiss  such  officers  and  employees,  or  any  of 
them,  at  pleasure  and  appoint  others  to  fill  their  places. 

(f)  ByAav/s. 

Sixth.  To  prescribe,  by. its  board  of  directors,  subject  to  the 
supervision  and  regulation  of  the  Federal  Farm  Loan  Board,  by- 
laws not  inconsistent  with  law,  regulating  the  manner  in  which  its 
stock  shall  be  transferred,  its  directors  elected,  its  officers  elected 
or  appointed,  its  property  transferred,  its  general  business  con- 
ducted, and  the  privileges  granted  to  it  by  law  exercised  and  en- 
joyed. 

(g)  Incidental  powers. 

Seventh.  To  exercise,  by  its  board  of  directors  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  herein  described. 

(7)  Time  of  election  of  directors,  etc.,  of  federal  land  banks. 

After  the  subscriptions  to  stock  in  any  Federal  land  bank  by 
national  farm  loan  associations,  hereinafter  authorized,  shall  have 
reached  the  sum  of  $100,000,  the  officers  and  directors  of  said  land 
bank  shall  be  chosen  as  herein  provided  and  shall,  upon  becoming 
duly  qualified,  take  over  the  management  of  said  land  bank  from 
the  temporary  officers  selected  under  this  section. 

(8)  Directors  of  federal  land  banks;    number  and  qualifications; 
local  directors  and  district  directors ;  election  and  appointment. 

The  board  of  directors  of  every  Federal  land  bank  shall  be  se- 
lected as  hereinafter  specified  and  shall  consist  of  nine  members, 
each  holding  office  for  three  years.  Six  of  said  directors  shall  be 
known  as  local  directors,  and  shall  be  chosen  by  and  be  representa- 
tive of  national  farm  loan  associations;  and  the  remaining  three 
directors  shall  be  known  as  district  directors,  and  shall  be  appointed 
by  the  Federal  Farm  Loan  Board  and  represent  the  public  interest. 

(9)  Local  directors;   notice  to  national  farm  loan  associations  of 
elections ;  lists  of  candidates  by  farm  loan  associations. 

At  least  two  months  before  each  election  the  Farm  Loan  Com- 
missioner shall  notify  each  national  farm  loan  association  in  writ- 
ing that  such  election  is  to  be  held,  giving  the  number  of  directors 
to  be  elected  for  its  district,  and  requesting  each  association  to 
nominate  one  candidate  for  each  director  to  be  elected.  Within  ten 
days  of  the  receipt  of  such  notice  each  association  shall  forward  its 
nominations  to  said  Farm  Loan  Commissioner.  Said  commissioner 
shall  prepare  a  list  of  candidates  for  local  directors  consisting  of  the 
twenty  persons  securing  the  highest  number  of  votes  from  national 
farm  loan  associations  making  such  nominations. 
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(10)  Local  directors ;  selection  by  farm  loan  associations  of  names 
from  lists  of  candidates. 
At  least  one  month  before  said  election  said  Farm  Loaii  Com- 
missioner shall  mail  to  each  national  farm  loan  association  the  list 
of  candidate^.  The  directors  of  each  national  farm  loan  association 
shall  cast  the  vote  of  said  association  for  as  many  candidates  on 
said  list  as  there  are  vacancies  to  be  filled,'  and  shall  forward  said 
vote  to  the  Farm  Loan  Commissioner  within  ten  days  after  said 
list  of  candidates  is  received  by  them.  The  candidates  receiving 
the  highest  number  of  votes  shall  be  elected  as  local  directors.  In 
case  of  a  tie  the  Farm  Loan  Commissioner  shall  determine  the 
choice. 

(IH  District  directors ;  appointment;  terms  of  office. 

The  Federal  Farm  Loan  Board  shall  designate  one  of  the  district 
directors  to  serve  for  three  years  and  to  act  as  chairman  of  the 
board  of  directors.  It  shall  designate  one  of  said  directors  to  serve 
for  a  term  of  two  years*  and  one  to  serve  for  a  term  of  one  year. 
After  the  first  appointments  each  district  director  shall  be  ap- 
pointed for  a  term  of  three  years. 

(12)  Local  directors;   designation  of  terms  of  office;  vacancies  in 
board  of  directors. 

At  the  first  regular  meeting  of  the  board  of  directors  of  each  Fed- 
eral land  bank  it  shz^U  be  the  duty  of  the  local  directors  to  designate 
two  of  the  local  directors  whose  term  of  office  shall  expire  in  one 
year  from  the  date  of  such  meeting,  two  whose  term  of  office  shall 
expire  in  two  years  from  said  date,  and  two  whose  term  of  office 
shall  expire  in  three  vears  from  said  date.  Thereafter  every  local 
director  of  a  Federal  land  bank  chosen  as  hereinbefore  provided 
shall  hold  office  for  a  term  of  three  years.  Vacancies  that  may 
occur  in  the  board  of  directors  shall  be  filled  for  the  unexpired  term 
in  the  manner  provided  for  the  original  selection  of  such  directors. 

(13)  Qualifications  of  directors. 

Directors  of  Federal  land  banks  shall  have  been  for  at  least  two 
years  residents  of  the  district  for  which  they  are  appointed  or 
elected,  and  at  least  one  district  director  shall  be  experienced  in 
practical  farming  and  actually  engaged  at  the  time  of  his  appoint- 
ment in  farming  operations  within  the  district.  No  director  of  a 
Federal  land  bank  shall,  during  his  continuance  in  office,  act  as  an 
officer,  director,  or  employee  of  any  other  institution,  association,  or 
partnership  engaged  in  banking  or  in  the  business  of  making  or  sell- 
ing land  mortgage  loans. 

(14)  Expenses  of  directors ;  approval  by  Federal  Farm  Loan  Board 
of  compensation  of  directors,  officers,  etc.,  of  federal  land  banks. 

Directors  of  Federal  land  banks  shall  receive,  in  addition  to  any 
compensation  otherwise  provided,  a  reasonable  allowance  for  neces- 
sary expenses  in  attending  meetings  of  their  respective  boards,  to 
be  paid  by  the  respective  Federal  land  banks.  Any  compensation 
that  may  be  provided  by  boards  of  directors  of  Federal  land  banks 
for  directors,  officers,  or  employees  shall  be  subject  to  the  approval 
of  the  Federal  Farm  Loan  Board.    (39  Stat.  362.) 

CAPITAL  STOCK  OF  FEDERAL  LAND  BANKS 

§  9835c.  (Act  July  17,  1916,  c.  245,  §  5.)     (1)  Minimmn  amount; 

regulation  of  subscriptions  to. 

Every  Federal  land  bank  shall'  have,  before  beginning  business,  a 

subscribed  capital  of  not  less  than  $750,000.    The  Federal  Farm 

Loan  Board  is  authorized  to  prescribe  the  times  and  conditions  of 
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(12)  Examinations  and  reports  of  condition  of  federal  land  banks; 
statements  of  results  thereof;  appraisals  of  farm  land;  amorti- 
zation tables. 

The  Federal  Farm  Loan  Board  shall  from  time  to  time  require 
examinations  and  reports  of  condition  of  all  land  banks  established 
under  the  provisions  of  this  Act  and  shall  publish  consolidated 
statements  of  the  results  thereof.  It  shall  cause  to  be  made  ap- 
praisals of  farm  lands  as  provided  by  this  Act,  and  shall  prepare 
and  publish  amortization  tables  which  shall  be  used  by  national 
farm  loan  associations  and  land  banks  organized  under  this  Act. 

(13)  Statements  of  condition  of  national  farm*  loan  associations 
and  federal  land  banks. 

The  Federal  Farm  Loan  Board  shall  prescribe  a  form  for  the 
statement  of  condition  of  national  farm  loan  associations  and  land 
banks  under  its  supervision,  which  shall  be  filled  out  quarterly  by 
each  such  association  or  bank  and  transmitted  to  said  board. 

(14)  Bulletins  and  circulars;  contents  and  distribution;  pa3rment 
for  from  organization  fund. 

It  shall  be  the  duty  of  the  Federal  Farm  Loan  Board  to  prepare 
from  time  to  time  bulletins  setting  forth  the  principal  features  of 
this  Act  and  through  the  Department  of  Agriculture  or  otherwise 
to  distribute  the  same,  particularly  to  the  press,  to  agricultural  jour- 
nals, and  to  farmers'  organizations;  to  prepare  and  distribute  in 
the  sam^  manner  circulars  setting  forth  the  principles  and  advan- 
tages of  amortized  farm  loans  and  the  protection  afforded  debtors 
under  this  Act,  instructing  farmers  how  to  organize  and  conduct 
farm  loan  associations,  and  advising  investors  of  the  merits  and  ad- 
vantages of  farm  loan  bonds ;  and  to  disseminate  in  its  discretion 
information  for  the  further  instruction  of  farmers  regarding  the 
methods  and  principles  of  cooperative  credit  and  organization.  Said 
board  is  hereby  authorized  to  use  a  reasonable  portion  of  the  organ- 
ization fund  provided  in  section  thirty-three  of  this  Act  for  the  ob- 
jects specified  in  this  paragraph,  and  is  instructed  to  lay  before  the 
Congress  at  each  session  its  recommendations  for  further  appropria- 
tions to  carry  out  said  objects.    (39  Stat.  360.) 

FEDERAL  LAND  BANKS 

§  9835bb.  (Act  July  17,  1916,  c  245,  §  4.)  (1)  Federal  land  bank 
districts;  boundaries. 

As  soon  as  practicable  the  Federal  Farm  Loan  Board  shall  divide 
the  continental  United  States,  excluding  Alaska,  into  twelve  dis- 
tricts, which  shall  be  known  as  Federal  land  bank  districts,  and 
may  be  designated  by  number.  Said  districts  shall  be  apportioned 
with  due  regard  to  the  farm  loan  needs  of  the  country,  but  no  such 
district  shall  contain  a  fractional  part  of  any  State.  The  boundaries 
thereof  may  be  readjusted  from  time  to  time  in  the  discretion  of 
said  board. 

(2)  Establishment  of  federal  land  banks;  tities  of  banks;  branches. 
The  Federal  Farm  Loan  Board  shall  establish  in  each  Federal 
land  bank  district  a  Federal  land  bank,  with  its  principal  office  lo- 
cated in  such  city  within  the  district  as  said  board  shall  designate. 
Each  Federal  land  bank  shall  include  in  its  title  the  name  of  the 
city  in  which  it  is  located.  Subject  to  the  approval  of  the  Federal 
Farm  Loan  Board,  any  Federal  land  bank  may  establish  branches 
within  the  land  bank  district. 
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(3)  Temporary  directors;  number;  qualifications;  bonds;  com- 
pensation; president,  vice-president,  secretary,  and  treasurer; 
employment  of  attorneys,  etc. ;  compensation. 

Each  Federal  land  bank  shall  be  temporarily  managed  by  five  di- 
rectors appointed  by  the  Federal  Farm  Loan  Board.  Said  directors 
shall  be  citizens  of  the  United  States  and  residents  of  the  district. 
They  shall  each  give  a  surety  bond,  the  premium  on  which  shall 
be  paid  from  the  funds  of  the  bank.  They  shall  receive  such  com- 
pensation as  the  Federal  Farm  Loan  Board  shall  fix.  They  shall 
choose  from  their  number,  by  majority  vote,  a  president,  a  vice 
president,  a  secretary  and  a  treasurer.  They  are  further  authorized 
and  empowered  to  employ  such  attorneys,  experts,  assistants, 
clerks,  laborers,  and  other  employees  as  they  may  deepi  necessary, 
and  to  fix  their  compensation,  subject  to  the  approval  of  the  Federal 
Farm  Loan  Board. 

(4)  Contents  of  organization  certificates. 

Said  temporary  directors  shall,  under  their  hands,  forthwith 
make  an  organization  certificate,  which  shall  specifically  state : 

(a)  Name  of  bank. 

First.    The  name  assumed  by  such  bank. 

(b)  District  of  operations,  and  city  of  location. 

Second.  The  district  within  which  its  operations  are  to  be  car- 
ried on,  and  the  particular  city  in  which  its  principal  office  is  to  be 
located. 

(c)  Amount  of  capital  stock  and  number  of  shares;  increase  of 
capital  stock. 

Third.  The  amount  of  capital  stock  and  the  number  of  shares  into 
which  the  same  is  to  be  divided:  Provided,  That  every  Federal 
land  bank  organized  under  this  Act  shall  by  its  articles  of  associa- 
tion permit  an  increase  of  its  capital  stock  from  time  to  time  for  the 
purpose  of  providing  for  the  issue  of  shares  to  national  farm  loan 
associations  and  stockholders  who  may  secure  loans  through  agents 
of  Federal  land  banks  in  accordance  with  the  provisions  of  this  Act. 

(d)  Purpose  of  making  of  certificate ;  acknowledgment  and  record- 
ing. 

Fourth.  The  fact  that  the  certificate  is  made  to  enable  such  per- 
sons to  avail  themselves  of  the  advantages  of  this  Act.  The  organ- 
ization certificate  shall  be  acknowledged  before  a  judge  or  clerk  of  . 
some  court  of  record  or  notary  public,  and  shall  be,  together  with 
the  acknowledgment  thereof,  authenticated  by  the  seal  of  such 
court  or  notary,  transmitted  to  the  Farm  Loan  Commissioner,  who 
shall  record  and  carefully  preserve  the  same  in  his  office,  where  it 
shall  be  at  all  times  open  to  public  inspection. 

(5)  Changes  in  organization  certificate. 

The  Federal  Farm  Loan  Board  is  authorized  to  direct  such 
changes  in  or  additions  to  any  such  organization  certificate,  not  in- 
consistent with  this  Act,  as  it  may  deem  necessary  or  expedient. 

(6)  Time  of  commencement  of  corporate  existence  of  federal  land 
banks;  powers  enumerated. 

Upon  duly  making  and  filing  such  organization  certificate  the 
bank  shall  become,  as  from  the  date  of  the  execution  of  its  organi- 
zation certificate,  a  body  corporate,  and  as  such,  and  in  the  name 
designated  in  the  organization  certificate,  it  shall  have  power^ — 

(a)  Corporate  seal. 
First.  To  adopt  and  use  a  corporate  seal. 
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(b)  Corporate  succession* 

Second.  To  have  succession  until  it  is  dissolved  by  Act  of  Con- 
gress or  under  the  provisions  of  this  Act. 

(c)  Contracts. 

Third.  To  make  contracts, 

(d)  Suits  by  and  against. 

Fourth.  To  sue  and  be  sued,  complain,  interplead,  and  defend,  in 
any  court  of  law  or  equity,  as  fuUy  as  natural  persons. 

(e)  Election,  etc.,  of  directors,  president,  etc. 

Fifth.  To  elect  or  appoint  directors,  and  by  its  board  of  directors 
to  elect  a  president  and  a  vice  president,  appoint  a  secretary  and  a 
treasurer  and  other  officers  and  employees,  define  their  duties,  re- 
quire bonds  of  them,  and  fix  the  penalty  thereof;  by  action  of  its 
board  of  directors  dismiss  such  officers  and  employees,  or  any  of 
them,  at  pleasure  and  appoint  others  to  fill  their  places. 

(f)  By-laws. 

Sixth.  To  prescribe,  by. its  board  of  directors,  subject  to  the 
supervision  and  regulation  of  the  Federal  Farm  Loan  Board,  by- 
laws not  inconsistent  with  law,  regulating  the  manner  in  which  its 
stock  shall  be  transferred,  its  directors  elected,  its  officers  elected 
or  appointed,  its  property  transferred,  its  general  business  con- 
ducted, and  the  privileges  granted  to  it  by  law  exercised  and  en- 
joyed. 

(g)  Incidental  powers. 

Seventh.  To  exercise,  by  its  board  of  directors  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  herein  described. 

(7)  Time  of  election  of  directors,  etc.,  of  federal  land  banks. 
After  the  subscriptions  to  stock  in  any  Federal  land  bank  by 

national  farm  loan  associations,  hereinafter  authorized,  shall  have 
reached  the  sum  of  $100,000,  the  officers  and  directors  of  said  land 
bank  shall  be  chosen  as  herein  provided  and  shall,  upon  becoming 
duly  qualified,  take  over  the  management  of  said  land  bank  from 
the  temporary  officers  selected  under  this  section. 

(8)  Directors  of  federal  land  banks;   number  and  qualifications; 
local  directors  and  district  directors ;  election  and  appointment. 

The  board  of  directors  of  every  Federal  land  bank  shall  be  se- 
lected as  hereinafter  specified  and  shall  consist  of  nine  members, 
each  holding  office  for  three  years.  Six  of  said  directors  shall  be 
known  as  local  directors,  and  shall  be  chosen  by  and  be  representa- 
tive of  national  farm  loan  associations;  and  the  remaining  three 
directors  shall  be  known  as  district  directors,  and  shall  be  appointed 
by  the  Federal  Farm  Loan  Board  and  represent  the  public  interest. 

(9)  Local  directors;   notice  to  national  farm  loan  associations  of 
elections ;  lists  of  candidates  by  farm  loan  associations. 

At  least  two  months  before  each  election  the  Farm  Loan  Com- 
missioner shall  notify  each  national  farm  loan  association  in  writ- 
ing that  such  election  is  to  be  held,  giving  the  number  of  directors 
to  be  elected  for  its  district,  and  requesting  each  association  to 
nominate  one  candidate  for  each  director  to  be  elected.  Within  ten 
days  of  the  receipt  of  such  notice  each  association  shall  forward  its 
nominations  to  said  Farm  Loan  Commissioner.  Said  commissioner 
shall  prepare  a  list  of  candidates  for  local  directors  consisting  of  the 
twenty  persons  securing  the  highe'st  number  of  votes  from  national 
farm  loan  associations  making  such  nominations. 
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(10)  Local  directors;  selection  by  farm  loan  associations  of  names 
from  lists  of  candidates. 

At  least  one  month  before  said  election  said  Farm  Loan  Com- 
missioner shall  mail  to  each  national  farm  loan  association  the  list 
of  candidate^.  The  directors  of  each  national  farm  loan  association 
shall  cast  the  vote  of  said  association  for  as  many  candidates  on 
said  list  as  there  are  vacancies  to  be  filled/ and  shall  forward  said 
vote  to  the  Farm  Loan  Commissioner  within  ten  days  after  said 
list  of  candidates  is  received  by  them.  The  candidates  receiving 
the  highest  number  of  votes  shall  be  elected  as  local  directors.  In 
case  of  a  tie  the  Farm  Loan  Commissioner  shall  determine  the 
choice. 

(11)  District  directors ;  appointment;  terms  of  office. 

The  Federal  Farm  Loan  Board  shall  designate  one  of  the  district 
directors  to  serve  for  three  years  and  to  act  as  chairman  of  the 
board  of  directors.  It  shall  designate  one  of  said  directors  to  serve 
for  a  term  of  two  years'  and  one  to  serve  for  a  term  of  one  year. 
After  the  first  appointments  each  district  director  shall  be  ap- 
pointed for  a  term  of  three  years. 

(12)  Local  directors;   designation  of  terms  of  office;   vacancies  in 
board  of  directors. 

At  the  first  regular  meeting  of  the  board  of  directors  of  each  Fed- 
eral land  bank  it  shz^U  be  the  duty  of  the  local  directors  to  designate 
two  of  the  local  directors  whose  term  of  office  shall  expire  in  one 
year  from  the  date  of  such  meeting,  two  whose  term  of  office  shall 
expire  in  two  years  from  said  date,  and  two  whose  term  of  office 
shall  expire  in  three  vears  from  said  date.  Thereafter  every  local 
director  of  a  Federal  land  bank  chosen  as  hereinbefore  provided 
shall  hold  office  for  a  term  of  three  years.  Vacancies  that  may 
occur  in  the  board  of  directors  shall  be  filled  for  the  unexpired  term 
in  the  manner  provided  for  the  origfinal  selection  of  such  directors. 

(13)  Qualifications  of  directors. 

Directors  of  Federal  land  banks  shall  have  been  for  at  least  two 
years  residents  of  the  district  for  which  they  are  appointed  or 
elected,  and  at  least  one  district  director  shall  be  experienced  in 
practical  farming  and  actually  engaged  at  the  time  of  his  appoint- 
ment in  farming  operations  within  the  district.  No  director  of  a 
Federal  land  bank  shall,  during  his  continuance  in  office,  act  as  an 
officer,  director,  or  employee  of  any  other  institution,  association,  or 
partnership  engaged  in  banking  or  in  the  business  of  making  or  sell- 
ing land  mortgage  loans. 

(14)  Expenses  of  directors ;  approval  by  Federal  Farm  Loan  Board 
of  compensation  of  directors,  officers,  etc.,  of  federal  land  banks. 

Directors  of  Federal  land  banks  shall  receive,  in  addition  to  any 
compensation  otherwise  provided,  a  reasonable  allowance  for  neces- 
sary expenses  in  attending  meetings  of  their  respective  boards,  to 
be  paid  by  the  respective  Federal  land  banks.  Any  compensation 
that  may  be  provided  by  boards  of  directors  of  Federal  land  banks 
for  directors,  officers,  or  employees  shall  be  subject  to  the  approval 
of  the  Federal  Farm  Loan  Board.    (39  Stat.  362.) 

CAPITAL  STOCK  OF  FEDERAL  LAND  BANKS 

§  9835c.  (Act  July  17,  1916,  c.  245,  §  5.)     (1)  Minimuna  amount; 
regulation  of  subscriptions  to. 

Every  Federal  land  bank  shall*  have,  before  beginning  business,  a 
subscribed  capital  of  not  less  than  $750,000.  The  Federal  Farm 
Loan  Board  is  authorized  to  prescribe  the  times  and  conditions  of 
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the  payment  of  subscriptions  to  capital  stock,  to  reject  any  sub- 
scription in  its  discretion,  and  to  require  subscribers  to  furnish  ade- 
quate security  for  the  payment  thereof. 

(2)  Division  into  shares ;  who  may  subscribe  for. 

The  capital  stock  of  each  Federal  land  bank  shall  be  divided  into 
shares  of  $5  each,  and  may  be  subscribed  for  and  held  by  any  indi- 
vidual, firm,  or  corporation,  or  by  the  Government  of  any  State  or 
of  the  United  States. 

(3)  Transfer,  etc.,  of  stock  held  by  national  farm  loan  associations. 

Stock  held  by  national  farm  loan  associations  shall  not  be  trans- 
ferred or  hypothecated,  and  the  certificates  therefor  shall  so  state. 

(4)  Dividends  oi\  stock ;  voting  stock. 

Stock  owned  by  the  Government  of  the  United  States  in  Federal 
land  banks  shall  receive  no  dividends,  but  all  other  stock  shall  share 
in  dividend  distributions  without  preference.  Each  national  farm 
loan  association  and  the  Government  of  th£  United  States  shall  be 
entitled  to  one  vote  for  each  share  of  stock  held  by  it  in  deciding 
all  questions  at  meetings  of  shareholders,  and  no  other  shareholder 
shall  be  permitted  to  vote.  Stock  owned  by  the  United  States  shall 
be  voted  by  the  Farm  Loan  Commissioner,  as  directed  by  the  Fed- 
eral'Farm  Loan  Board. 

(5)  Subscriptions  to  stock ;  subscriptions  by  United  States  to  make 
up  deficit  in  required  minimum  amount. 

It  shall  be  the  duty  of  the  Federal  Farm  Loan  Board,  as  soon  as 
practicable  after  the  passage  of  this  Act,  to  open  books  of  subscrip- 
tion for  the  capital  stock  of  a  Federal  land  bank  in  each  Federal 
land  bank  district.  If  within  thirty  days  after  the  opening  of  said 
books  any  part  of  the  minimum  capitalization  of  $/50,(XX)  herein 
prescribed  for  Federal  land  banks  shall  remain  unsubscribed,  it 
shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  subscribe  the 
balance  thereof  on  behalf  of  the  United  States,  said  subscription  to 
be  subject  to  call  in  whole  or  in\part  by  the  board  of  directors  of 
said  land  bank  upon  thirty  days'  notice  with  the  approval  of  the 
Federal  Farm  Loan  Board;  and  the  Secretary  of  the  Treasury  is 
hereby  authorized  and  directed  to  take  out  shares  corresponding  to 
the  unsubscribed  balance  as  called,  and  to  pay  for  the  same  out  of 
any  moneys  in  the  Treasury  not  otherwise  appropriated.  There- 
after no  stock  shall  be  issued  except  as  hereinafter  provided. 

(6)  Retirement  of  original  stock. 

After  the  subscriptions  to  capital  stock  by  national  farm  loan 
associations  shall  amount  to  $750,000  in  any  Federal  land  bank, 
said  bank  shall  apply  semiannually  to  the  payment  and  retirement 
of  the  shares  of  stock  which  were  issued  to  represent  the  subscrip- 
tions to  the  original  capital  twenty-five  per  centum  of  all  sums 
thereafter  subscribed  to  capital  stock  until  all  such  original  capital 
stock  is  retired  at  par. 

(7)  Proportion  of  stock  held  in  quick  assets. 

At  least  twenty-five  per  centum  of  that  part  of  the  capital  of  any 
Federal  land  bank  for  which  stock  is  outstanding  in  the  name  of 
national  farm  loan  associations  shall  be  held  in  quick  assets,  and 
may  consist  of  cash  in  the  vaults  of  said  land  bank,  or  in  deposits 
in  member  banks  of  the  Federal  reserve  system,  or  in  readily  mar- 
ketable securities  which  are  approved  under  rules  and  regulations 
of  the  Federal  Farm  Loan  Board :  Provided,  That  not  less  than  five 
per  centum  of  such  capital  shall  be  invested  in  United  States  Gov- 
ernment bonds.    (39  Stat.  364.) 

.  Provisions  for  the  Federal  reserve  system  were  made  bj  Act  Dec.  23,  1918, 
c.  6,  set  forth  ante,  Title  LXII,  Chapter  3A. 
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GOVBRNMETs'T  DEPOSITABIES 

§  9835CC.  (Act  July  17,  1916,  c.  245,  §  6.)  Federal  land  banks  and 
joint  stock  land  banks  designated  as  depositaries  of  public  mon- 
eys and  employed  as  government  financial  agents ;  bonds ;  in- 
vestment of  funds  deposited. 
All  Federal  land  banks  and  joint  stock  land  banks  organized  un- 
der this  Act,  when  designated  for  that  purpose  by  the  Secretary 
of  the  Treasury,  shall  be  depositaries  of  public  money,  except  re- 
ceipts from  customs,  under  such  regulations  as  may  be  prescribed 
by  said  Secretary;  and  they  may  also  be  employed  as  financial 
agents  of  the  Government ;  and  they  shall  perform  all  such  reason- 
able duties,  as  depositaries  of  public  money  and  financial  agents  of 
the  Government,  as  may  be  required  of  them.  And  the  Secretary 
of  the  Treasury  shall  require  of  the  Federal  land  banks  and  joint 
stock  land  banks  thus  designated  satisfactory  security,  by  the  de- 
posit of  United  States  bonds  or  otherwise,  for  the  safekeeping  and 
prompt  payment  of  the  public  money  deposited  with  them,  and  for 
the  faithful  performance  of  their  duties  as  financial  agents  of  the 
Government.  No  Government  funds  deposited  under  the  provi- 
sions of  this  section  shall  be  invested  in  mortgage  loans  or  farm 
loan  bonds.    (39  Stat-  365.) 

national  farm  loan  associations 

§  9835d.  (Act  July  17,  1916,  c  245,  §  7.)  (1)  Purposes  of  organi- 
zation; articles  of  association;  contents;  signature  to;  copies 
for  federal  land  banks. 
Corporations,  to  be  known  as  national  farm  loan  associations, 
may  be  organized  by  persons  desiring  to  borrow  money  on  farm 
mortgage  security  under  the  terms  of  this  Act.  Such  persons  shall 
enter  into  articles  of  association  which  shall  specify  in  general 
terms  the  object  for  which  the  association  is  formed  and  the  terri- 
tory within  which  its  operations  are  to  be  carried  on,  and  which 
may  contain  any  other  provision,  not  inconsistent  with  law,  which 
the  association  may  see  fit  to  adopt  for  the  regulation  of  its  business 
and  the  conduct  of  its  affairs.  Said  articles  shall  be  signed  by  the 
persons  uniting  to  form  the  association,  and  a  copy  thereof  shall  be 
forwarded  to  the  Federal  land  bank  for  the  district,  to  be  filed  and 
preserved  in  its  office. 

(2)  Directors;  election;  terms  of  office ;  secretary-treasurer;  pres- 
ident; vice-president;  loan  committee. 

Every  national  farm  loan  association  shall  elect,  in  the  manner 
prescribed  for  the  election  of  directors  of  national  banking  associa- 
tions, a  board  of  not  less  than  five  directors,  who  shall  hold  office 
for  the  same  period  as  directors  of  national  banking  associations. 
It  shall  be  the  duty  of  said  board  of  directors  to  choose  in  such 
manner  as  they  may  prefer  a  secretary-treasurer,  who  shall  receive 
such  compensation  as  said  board  of  directors  shall  determine.  The 
board  of  directors  shall  elect  a  president,  a  vice  president,  and  a 
loan  committee  of  three  members. 

(3)  Compensation  and  qualifications  of  directors,  etc. 

The  directors  and  all  officers  except  the  secretary-treasurer  shall 
serve  without  compensation,  unless  the  payment  of  salaries  to  them 
shall  be  approved  by  the  Federal  Farm  Loan  Board.  All  officers 
and  directors  except  the  secretary-treasurer  shall,  during  their  term 
of  office,  be  bona  fide  residents  of  the  territory  within  which  the 
association  is  authorized  to  4o  business,  and  shall  be  shareholders 
of  the  association. 
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by  them,  and  such  other  information  as  may  be  required  by  rules 
and  regulations  to  be  prescribed  by  the  Federal  Farm  Loan  Board. 
No  loan  shall  be  approved  by  the  directors  unless  said  loan  com- 
mittee agrees  upon  a  favorable  report. 

(2)  Report  of  appraisal  submitted  to  directors  of  land  bank. 

The  written  report  of  said  loan  committee  shall  be  submitted  to 
the  Federal  land  bank,  together  with  the  application  for  the  loan, 
and  the  directors  of  said  land  bank  shall  examine  said  written  re- 
port when  they  pass  upon  the  loan  application  which  it  accompa- 
nies, but  they  shall  not  be  bound  by  said  appraisal. 

(3)  Reference  of  applications  for  loan  to  land  bank  appraisers ;  in- 
vestigation and  report  by  apprisiisers. 

Before  any  mortgage  loan  is  made  by  any  Federal  land  bank,  or 
joint  stock  land  bank,  it  shall  refer  the  application  and  written  re- 
port of  the  loan  committee  to  one  or  more  of  the  land  bank  apprais- 
ers appointed  under  the  authority  of  section  three  of  this  Act,  and 
such  appraiser  or  appraisers  shall  investigate  and  make  a  written 
report  upon  the  land  offered  as  security  for  said  loan.  No  such 
loan  shall  be  made  by  said  land  bank  unless  said  written  report  is 
favorable. 

(4)  Forms  for  appraisal  reports. 

Forms  for  appraisal  reports  for  farm  loan  associations  and  land 
banks  shall  be  prescribed  by  the  Federal  Farm  Loan  Board. 

(5)  Examinations,  etc.,  by  land  bank  appraisers  as  to  farm  loan 
bonds  and  first  mortgages.  , 

Land  bank  appraisers  shall  make  such  examinations  and  apprais- 
als and  conduct  such  investigations,  concerning  farm  loan  bonds 
and  first  mortgages,  as  the  Federal  Farm  Loan  Board  shall  direct 

(6)  Borrowers  as  appraisers  or  members  of  loan  committees. 

No  borrower  under  this  Act  shall  be  eligible  as  an  appraiser  un- 
der this  section,  but  borrowers  may  act  as  members  of  a  loan  com- 
mittee in  any  case  where  they  are  not  personally  interested  in  the 
loan  under  consideration.  When  any  member  of  a  loan  committee 
or  of  a  board  of  directors  is  interested,  directly  or  indirectly,  in  a 
loan,  a  majority  of  the  board  of  directors  of  any  national  farm  loan 
association  shall  appoint  a  substitute  to  act  in  his  place  in  passing 
upon  such  loan.    (39  Stat.  369.) 

POWERS  OF  NATIONAL  FARM  LOAN  ASSOCIATIONS 

§  9835f.  (Act  July  17,  1916,  c.  245,  §  11.)     Enumerated  powers  of 
national  farm  loan  associations. 
Every  national  farm  loan  association  shall  have  power: 

(a)  Indorsing  mortgages. 

First.  To  indorse,  and  thereby  become  liable  for  the  payment  of, 
mortgages  taken  from  its  shareholders  by  the  Federal  land  bank  of 
its  district. 

<b)  Receiving  advances  from  federal  land  banks  and  loaning  to 
shareholders. 

Second.  To  receive  from  the  Federal  land  bank  of  its  district 
funds  advanced  by  said  land  bank,  and  to  deliver  said  funds  to  its 
shareholders  on  receipt  of  first  mortgages  qualified  under  section 
twelve  of  this  Act 

(c)  Acquiring  and  disposing  of  property. 

Third.  To  acquire  and  dispose  of  such  property,  real  or  personal, 
as  may  be  necessary  or  convenient  for  the  transaction  of  its  busi- 
ness. 
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(d)  Issuing  interest  bearing  certificates  against  deposits  of  current 
funds  convertible  into  farm  loan  bonds. 
Fourth.  To  issue  certificates  against  deposits  of  current  funds 
bearing  interest  for  not  longer  than  one  year  at  not  to  exceed  four 
per  centum  per  annum  after  six  days  from  date,  convertible  into 
farm  loan  bonds  when  presented  at  the  Federal  land  bank  of  the 
district  in  the  amount  of  $25  or  any  multiple  thereof.  Such  depos- 
its, when  received,  shall  be  forthwith  transmitted  to  said  land  bank, 
and  be  invested  by  it  in  the  purchase  of  farm  loan  bonds  issued  by 
a  Federal  land  bank  or  in  first  mortgages  as  defined  by  this  Act.  (39 
Stat.  369.) 

RESTRICTIONS  ON  LOANS  BASED  ON  FIRST  MORTGAGES 

§  9835ff.  (Act  July  17,  1916,  c.  245,  §  12.)     (1)  Restrictions  on 
loans  enumerated. 
No  Federal  land  bank  organized  under  this  Act  shall  make  loans 
except  upon  the  following  terms  and  conditions: 

(a)  Security  by  first  mortgage. 

First.  Said  loans  shall  be  secured  by  duly  recorded  first  mort- 
gages on  farm  land  within  the  land  bank  district  in  which  the  bank 
is  situated. 

(b)  Agreement  in  mortgage  for  repayment  on  amortization  plan. 

Second.  Every  such  mortgage  shall  contain  an  agreement  provid- 
ing for  the  repayment  of  the  loan  on  an  amortization  plan  by  means 
of  a  fixed  number  of  annual  or  semiannual  installments  sufficient  to 
cover,  first,  a  charge  on  the  loan,  at  a  rate  not  exceeding  the  interest 
rate  in  the  last  series  of  farm  loan  bonds  issued  by  the  land  bank 
making  the  loan ;  second,  a  charge  for  administration  and  profits  at 
a  rate  not  exceeding  one  per  centum  per  annum  on  the  unpaid  prin- 
cipal, said  two  rates  combined  constituting  the  interest  rate  on  the 
mortgage ;  and,  third,  such  amounts  to  be  applied  on  the  principal 
as  will  extinguish  the  debt  within  an  agreed  period,  not  less  than 
five  years  nor  more  than  forty  years:  Provided,  That  after  five 
years  from  the  date  upon  which  a  loan  is  made  additional  payments 
in  sums  of  $25  or  any  multiple  thereof  for  the  reduction  of  the  prin- 
cipal, or  the  payment  of  the  entire  principal,  may  be  made  on  any 
regular  installment  date  under  the  rules  and  regulations  of  the  Fed- 
eral Farm  Loan  Board :  And  provided  further,  That  before  the  first 
issue  of  farm  loan  bonds  by  any  land  bank  the  interest  rate  on 
mortgages  may  be  determined  in  the  discretion  of  said  land  bank 
subject  to  the  provisions  and  limitations  of  this  Act. 

(c)  Maximum  interest  rate. 

Third.  No  loan  on  mortgage  shall  be  made  under  this  Act  at  a 
rate  of  interest  exceeding  six  per  centum  per  annum,  exclusive  of 
amortization  payments. 

(d)  Purposes  of  loans  enumerated. 

Fourth.  Such  loans  may  be  made  for  the  following  purposes  and 
for  no  other : 

(a)  To  provide  for  the  purchase  of  land  for  agricultural  uses. 

(b)  To  provide  for  the  purchase  of  equipment,  fertilizers  and  live 
stock  necessary  for  the  proper  and  reasonable  operation  of  the  mort- 
gaged farm;  the  term  "equipment**  to  be  defined  by  the  Federal 
Farm  Loan  Board. 

(c)  To  provide  buildings  and  for  the  improvement  of  farm  lands ; 
the  term  "improvement"  to  be  defined  by  the  Federal  Farm  Loan 
Board. 

'   (d)  To  liquidate  indebtedness  of  the  owner  of  the  land  mort- 
^ged,  existing  at  the  time  of  the  organization  of  the  first  national 
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farm  loan  association  established  in  or  for  the  county  m  which  the 
land  mortgaged  is  situated,  or  indebtedness  subsequently  incurred 
for  purposes  mentioned  in  this  section. 

(e)  Limitation  on  amount  of  loans;  basis  of  appraisal;  reappraisaL 

Fifth.  No  such  loan  shall  exceed  fifty  per  centum  of  the  value  of 
the  land  mortgaged  and  twenty  per  centum  of  the  value  of  the  per- 
manent, insured  improvements  thereon,  said  value  to  be  ascertained 
by  appraisal,  as  provided  in  section  ten  of  this  Act.  In  making  said 
appraisal  the  value  of  the  land  for  agricultural  purposes  shall  be  the 
basis  of  appraisal  and  the  earning  power  of  said  land  shall  be  a 
principal  factor. 

A  reappraisal  may  be  permitted  at  any  time  in  the  discretion  of 
the  Federal  land  bank,  and  such  additional  loan  may  be  granted  as 
such  reappraisal  will  warrant  under  the  provisions  of  this  para- 
graph. Whenever  the  amount  of  the  loan  applied  for  exceeds  the 
amount  that  may  be  loaned  under  the  appraisal  as  herein  limited, 
such  loan  may  be  granted  to  the  amount  permitted  under  the  terms 
of  this  paragraph  without  requiring  a  new  application  or  appraisal. 

(f)  Persons  to  whom  loans  may  be  made ;  sale  of  mortgaged  lands ; 
death  of  mortgagor. 

Sixth.  No  such  loan  shall  be  made  to  any  person  who  is  not  at 
the  time,  or  shortly  to  become,  engaged  in  the  cultivation  of  the 
farm  mortgaged.  In  case  of  the  sale  of  the  mortgaged  land,  the 
Federal  land  bank  may  permit  said  mortgage  and  the  stock  inter- 
ests of  the  vendor  to  be  assumed  by  the  purchaser.  In  case  of  the 
death  of  the  mortgagor,  his  heir  or  heirs,  or  his  legal  representative 
or  representatives,  shall  have  the  option,  within  sixty  days  of  such 
death,  to  assume  the  mortgage  and  stock  interests  of  the  deceased. 

(g)  Maximum  of  loans  to  one  borrower ;  minimum  of  loans. 
Seventh.  The  amount  of  loans  to  any  one  borrower  shall  in  no 

case  exceed  a  maximum  of  $10,000,  nor  shall  any  loan  be  for  a  less 
sum  than  $100. 

(h)  Form  of  applications  for  loans. 

Eighth.  Every  applicant  for  a  loan  under  the  terms  of  this  Act 
shall  make  application  on  a  form  to  be  prescribed  for  that  purpose 
by  the  Federal  Farm  Loan  Board,  and  such  applicant  shall  state 
the  objects  to  which  the  proceeds  of  said  loan  are  to  be  applied,  and 
shall  afford,  such  other  information  as  may  be  required. 

(i)  Simple  interest  on  defaulted  pa}rments ;  payment  of  taxes,  liens, 
etc.;  insurance. 
Ninth.  Every  borrower  shall  pay  simple  interest  on  defaulted 
payments  at  the  rate  of  eight  per  centum  per  annum,  and  by  ex- 
press covenant  in  his  mortgage  deed  shall  undertake  to  pay  when 
due  all  taxes,  liens,  judgments,  or  assessments  which  may  be  law- 
fully assessed  against  the  land  mortgaged.  Taxes,  liens,  judgments, 
or  assessments  not  paid  when  due,  and  paid  by  the  mortgagee,  shall 
become  a  part  of  the  mortgage  debt  and  shall  bear  simple  interest 
at  the  rate  of  eight  per  centum  per  annum.  Every  borrower  shall 
undertake  t6  keep  insured  to  the  satisfaction  of  the  Federal  Farm 
Loan  Board  all  buildings  the  value  of  which  was  a  factor  in  deter- 
mining the  amount  of  the  loan.  Insurance  shall  be  made  payable 
to  the  mortgagee  as  its  interest  may  appear  at  time  of  loss,  and,  at 
the  option  of  the  mortgagor  and  subject  to  general  regulations  of 
the  Federal  Farm  Loan  Board,  sums  so  received  may  be  used  to 
pay  for  reconstruction  of  the  buildings  destroyed. 

(j)  Agreement  by  borrowers  as  to  use  of  loans. 

Tenth.  Every  borrower  who  shall  be  granted  a  loan  under  the 
provisions  of  this  Act  shall  enter  into  an  agreement,  in  form  and 
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under  conditions  to  be  prescribed  by  the  Federal  Farm  Loan  Board, 
that  if  the  whole  or  any  portion  of  his  loan  shall  be  expended  for 
purposes  other  than  those  specified  in  his  original  application,  or  if 
the  borrower  shall  be  in  default  in  respect  to  any  condition  or  cove- 
nant of  the  mortgage,  the  whole  of  said  loan  shall,  at  the  option  of 
the  mortgagee,  become  due  and  payable  forthwith :  Provided,  That 
the  borrower  may  use  part  of  said  loan  to  pay  for  his  stock  in  the 
farm  loan  association,  and  the  land  bank  holding  such  mortgage 
may  permit  said  loan  to  be  used  for  any  purpose  specified  in  sub- 
section fourth  of  this  section. 

(k)  Loans  not  invalidated  by  unauthorized  acts  by  federal  land 
banks  or  national  £arm  loan  associations. 

Eleventh.  That  no  loan  or  the  mortgage  securing  the  same  shall 
be  impaired  or  invalidated  by  reason  of  the  exercise  of  any  power 
by  any  Federal  land  bank  or  national  farm  loan  association  in  ex- 
cess of  the  powers  herein  granted  or  any  limitations  thereon. 

(2)  Loans  to  be  current  funds  or  farm  loan  bonds. 

Funds  transmitted  to  farm  loan  associations  by  Federal  land 
banks  to  be  loaned  to  its  members  shall  be  in  current  funds,  or  farm 
loan  bonds,  at  the  option  of  the  borrower.    (39  Stat.  370.) 

POWERS  OF  FEIDERAL  LAND  BANKS 

§  9835g.  (Act  July  17,  1916,  c.  245,  §  13.)     Enumerated  powers. 

Every  Federal  land  bank  shall  have  power,  subject  to  the  limita- 
tions and  requirements  of  this  Act — 

(a)  Issuing  and  selling  farm  loan  bonds. 

First.  To  issue,  subject  to  the  approval  of  the  Federal  Farm  Loan 
Board,  and  to  sell  farm  loan  bonds  of  the  kinds  authorized  in  this 
Act,  to  buy  the  same  for  its  own  account,  and  to  retire  the  same  at 
or  before  maturity. 

s 

(b)  Investing  funds  in  farm  first  mortgages. 

Second.  To  invest  such  funds  as  may  be  in  its  possession  in  the 
purchase  of  qualified  first  mortgages  on  farm  lands  situated  within 
the  Federal  land  bank  district  within  which  it  is  organized  or  for 
which  it  is  acting. 

(c)  Receiving  and  depositing  with  farm  loan  registrar  farm  first 
mortgages  as  collateral  security  for  farm  loan  bonds;  collect- 
ing, etc.,  dues,  interest,  etc.,  payable  under  mortgages  and 
bonds. 

Third.  To  receive  and  to  deposit  in  trust  with  the  farm  loan  reg- 
istrar for  the  district,  to  be  by  him  held  as  collateral  security  for 
farm  loan  bonds,  first  mortgages  upon  farm  land  qualified  under 
section  twelve  of  this  Act,  and  to  empower  national  farm  loan  as- 
sociations, or  duly  authorized  agents,  to  collect  and  immediately 
pay  over  to  said  land  banks  the  dues,  interest,  amortization  install- 
ments and  other  sums  payable  under  the  terms,  conditions,  and 
covenants  of  the  mortgages  and  of  the  bonds  secured  thereby. 

(d)  Acquiring  and  disposing  of  property. 
Fourth.  To  acquire  and  dispose  of — 

(a)  Such  property,  real  or  personal*  as  may  be  necessary  or  con- 
venient for  the  transaction  of  its  business,  which,  however,  may  be 
in  part  leased  to  others  for  revenue  purposes. 

(h)  Parcels  of  land  acquired  in  satisfaction  of  debts  or  purchased 
at  sales  under  judgments,  decrees,  or  mortgages  held  by  it.  But 
no  such  bank  shall  hold  title  and  possession  of  any  real  estate  pur- 
chased or  acquired  to  secure  any  debt  due  to  it,  for  a  longer  period 

(12119) 


§  983%  rXDERAL  FARM  LOANS  (Tit.  62a 

than  five  years,  except  with  the  special  approval  of  the  Federal 
Farm  Loan  Board  in  writing. 

(e)  Depositing  securities  and  funds  with  federal  reserve  banks. 
Fifth.  To  deposit  its  securities,  and  its  current  funds  subject  to 

check,  with  any  member  bank  of  the  Federal  Reserve  System,  and 
to  receive  interest  on  the  same  as  may  be  agreed. 

(f)  Receiving  deposits  from  national  farm  loan  associations. 

Sixth.  To  accept  deposits  of  securities  or  of  current  funds  from 
national  farm  loan  associations  holding  its  shares,  but  to  pay  no  in- 
terest on  such  deposits. 

(g)  Borrowing  money. 

Seventh.  To  borrow  money,  to  g^ve  security  therefor,  and  to  pay 
interest  thereon. 

(h)  Buying  and  selling  United  States  bonds. 
Eighth.  To  buy  and  sell  United  States  bonds. 

(i)  Charging  fees  for  loans. 

Ninth.  To  charge  applicants  for  loans  and  borrowers,  under  rules 
and  regulations  promulgated  by  the  Federal  Farm  Loan  Board, 
reasonable  fees  not  exceeding  the  actual  cost  of  appraisal  and  de- 
termination of  title-  Legal  fees  and  recording  charges  imposed  by 
law  in  the  State  where  the  land  to  be  mortgaged  is  located  may 
also  be  included  in  the  preliminary  costs  of  negotiating  mortgage 
loans.  The  borrower  may  pay  such  fees  and  charges  or  he  may  ar- 
range with  the  Federal  land  bank  making  the  loan  to  advance  the 
same,  in  which  case  said  expenses  shall  be  made  a  part  of  the 
face  of  the  loan  and  paid  oflF  in  amortization  payments.  Such  addi- 
tion to  the  loan  shall  not  be  permitted  to  increase  said  loan  above 
the  limitations  provided  in  section  twelve.    (39  Stat,  372.) 

RESTRICTIONS  ON  FEDERAL  LAND  BANKS 

§  9835gg.  (Act  July  17,  1916,  c  245,  §  14.)     Enumeration  of  re- 
strictions. 

No  Federal  land  bank  shall  have  power — 

(a)  Transacting  banking  business  unauthorized  by  act. 

First.  To  accept  deposits  of  current  funds  payable  upon  demand 
except  from  its  own  stockholders,  or  to  transact  any  banking  or 
other  business  not  expressly  authorized  by  the  provisions  of  this 
Act. 

(b)  Loaning  on  first  mortgages  except  through  national  farm  loan 
associations. 

Second.  To  loan  on  first  mortgage  except  through  national  farm 
loan  associations  as  provided  in  section  seven  and  section  eight  of 
this  Act,  or  through  agents  as  provided  in  section  fifteen. 

(c)  Accepting  other  than  first  mortgages. 

Third.  To  accept  any  mortgages  on  real  estate  except  first  mort- 
gages created  subject  to  all  limitations  imposed  by  section  twelve 
of  this  Act,  and  those  taken  as  additional  security  for  existing  loans. 

(d)  Issuing  excess  of  farm  loan  bonds;   receiving  excess  of  addi- 
tional mortgages  from  national  farm  loan  associations. 

Fourth.  To  issue  or  obligate  itself  for  outstanding  farm  loan 
bonds  in  excess  of  twenty  times  the  amount  of  its  capital  and  sur- 
plus, or  to  receive  from  any  national  farm  loan  association  addi- 
tional mortgages  when  the  principal  remaining  unpaid  upon  mort- 
gages already  received  from  such  association  shall  exceed  twenty 
times  the  amount  of  its  capital  stock  owned  by  such  association. 
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(e)  Demanding,  etc.,  unauthorized  commissions,  etc. 

Fifth.  To  demand  or  receive,  under  any  form  or  pretense,  any 
commission  or  charge  not  specifically  authorized  in  this  Act.  (39 
Stat.  372.) 

AGENTS  OF  FEDERAL  LAND  BANKS 

§  9835h.  (Act  July  17,   1916,  c  245,  §   IS.)     (1)  Loans  through 
agents ;  when  authorized. 

Whenever,  after  this  Act  shall  have  been  in  effect  one  year,  it 
shall  appear  to  the  Federal  Farm  Loan  Board  that  national  farm 
loan  associations  have  not  been  formed,  and  are  not  likely  to  be 
formed,  in  any  locality,  because  of  peculiar  local  conditions,  said 
board  may,  in  its  discretion,  authorize  Federal  land  banks  to  make 
loans  on  farm  lands  through  agents  approved  by  said  board. 

(2)  Manner  of  making  loans  through  agents. 

Such  loans  shall  be  subject  to  the  same  conditions  and  restric- 
tions as  if  the  same  were  made  through  national  farm  loan  associa- 
tions, and  each  borrower  shall  contribute  five  per  centum  of  the 
amount  of  his  loan  to  the  capital  of  the  Federal  land  bank,  and  shall 
become  the  owner  of  as  much  capital  stock  of  the  land  bank  as  such 
contribution  shall  warrant. 

(3)  Who  may  be  employed  as  agents. 

No  agent  other  than  a  duly  incorporated  bank,  trust  company, 
mortgage  company,  or  savings  institution,  chartered  by  the  State 
in  which  it  has  its  principal  office,  shall  be  employed  under  the 
provisions  of  this  section. 

(4)  Expenses  of  and  commissions  to  agents. 

Federal  land  banks  may  pay  to  such  agents  the  actual  expense  of 
appraising  the  land  offered  as  security  for  a  loan,  examining  and 
certifying  the  title  thereof,  and  making,  executing,  and  recording 
the  mortgage  papers;  and  in  addition  may  allow  said  agents  not 
to  exceed  one-half  of  one  per  centum  per  annum  upon  the  unpaid 
principal  of  said  loan,  such  commission  to  be  deducted  from  divi- 
dends payable  to  the  borrower  on  his  stock  in  the  Federal  land 
bank. 

(5)  Expenses  of  agents  added  to  loans. 

Actual  expenses  paid  to  agents  under  the  provisions  of  this  sec- 
tion shall  be  added  to  the  face  of  the  loan  and  paid  off  in  amorti- 
zation payments  subject  to  the  limitations  provided  in  subsection 
ninth  of  section  thirteen  of  this  Act. 

(6)  Collecting  interest,  etc.,  by  agents. 

Said  agents,  when  required  by  the  Federal  land  banks,  shall  col- 
lect and  forward  to  such  banks  without  charge  all  interest  and 
amortization  payments  on  loans  indorsed  by  them. 

(7)  Indorsement  of  loans  by  agents ;  liability  thereon. 

Any  agent  negotiating  any  such  loan  shall  indorse  the  same  and 
become  liable  for  the  payment  thereof,  and  for  any  default  by  the 
mortgagor,  on  the  same  terms  and  under  the  same  penalties  as  if 
the  loan  had  been  originally  made  by  said  agent  as  principal  and 
sold  by  said  agent  to  said  land  bank,  but  the  aggregate  of  the  un- 
paid principal  of  mortgage  loans  received  from  any  such  agent  shall 
not  exceed  ten  times  its  capital  and  surplus. 

(8)  Loans  through  agents  to  cease,  when. 

If  at  any  time  the  district  represented  by  any  agent  under  the 
provisions  of  this  section  shall,  in  the  judgment  of  the  Federal 
Farm  Loan  Board,  be  adequately  served  by  national  farm  loan  as- 
sociations, no  further  loans  shall  be  negotiated  therein  by  agents 
under  this  section.    (39  Stat.  373.) 

(12121) 


§  9835hh  FBDBRAL  FARM  LOANS  (Tit.  62a 


JOINT  STOCK  LAND  BANES 

§  9835hh.  (Act  July  17,  1916,  c  245,  §  16.)     (1)  Power  to  organ- 
ize; manner  of  organization;  number  of  directors. 

Corporations,  to  be  known  as  joint  stock  land  banks,  for  carrying 
on  the  business  of  lending  on  farm  mortgage  security  and  issuing 
farm  loan  bonds,  may  be  formed  by  any  number  of  natural  persons 
not  less  than  ten.  They  shall  be  organized  subject  to  the  require- 
ments and  under  the  conditions  set  forth  in  section  four  of  this 
Act,  so  far  as  the  same  may  be  applicable:  Provided,  That  the 
board  of  directors  of  every  joint  stock  land  bank  shall  consist  of 
not  less  than  five  members. 

(2)  Individual  liability  of  shareholders. 

Shareholders  of  every  joint  stock  land  bank  organized  under  this 
Act  shall  be  held  individually  responsible,  equally  and  ratably,  and 
not  one  for  another,  for  all  contracts,  debts,  and  engagements  of 
such  bank  to  the  extent  of  the  amount  of  stock  owned  by  them  at 
the  par  value  thereof,  in  addition  to  the  amount  paid  in  and  repre- 
sented by  their  shares. 

(3)  Powers,  duties,  and  liabilities;    stock;    United  States  not  to 
purchase ;  voting  stock. 

Except  as  otherwise  provided,  joint  stock  land  banks  shall  have 
the  powers  of,  and  be  subject  to  all  the  restrictions  and  conditions 
imposed  on,  Federal  land  banks  by  this  Act,  so  far  as  such  restric- 
tions and  conditions  are  applicable:  Provided,  however,  That  the 
Government  of  the  United  States  shall  not  purchase  or  subscribe 
for  any  of  the  capital  stock  of  any  such  bank ;  and  each  shareholder 
of  any  such  bank  shall  have  the  same  voting  privileges  as  holders 
of  shares  in  national  banking  associations. 

(4)  Limitation  on  amount  of  issue  of  farm  loan  bonds;  transacting 
banking  business  not  authorized  by  act 

No  joint  stock  land  bank  shall  have  power  to  issue  or  obligate 
itself  for  outstanding  farm  loan  bonds  in  excess  of  fifteen  times  the 
amount  of  its  capital  and  surplus,  or  to  receive  deposits  or  to  trans- 
act any  banking  or  other  business  not  expressly  authorized  by  the 
provisions  of  this  Act. 

(5)  Minimum  amount  of  subscribed  capital  stock  required. 

No  joint  stock  land  bank  shall  be  authorized  to  do  business  until 
capital  stock  to  the  amount  of  at  least  $250,000  has  been  subscribed, 
one-half  thereof  paid  in  cash  and  the  balance  subject  to  call  by  the 
board  of  directors,  and  a  charter  has  been  issued  to  it  by  the  Fed- 
eral Farm  Loan  Board. 

(6)  Issuing  bonds  before  payment  of  capital  stock  prohibited. 

No  joint  stock  land  bank  shall  issue  any  bonds  until  after  the 
capital  stock  is  entirely  paid  up. 

(7)  Form  of  farm  loan  bonds. 

Farm  loan  bonds  issued  hy  joint  stock  land  banks  shall  be  so  en- 
graved as  to  be  readily  distinguished  in  form  and  color  from  farm 
loan  bonds  issued  by  Federal  land  banks,  and  shall  otherwise  bear 
such  distinguishing  marks  as  the  Federal  Farm  Loan  Board  shall 
direct. 

(8)  Interest  rates ;  restrictions  on  mortgage  loans. 

Joint  stock  land  banks  shall  not  be  subject  to  the  provisions  of 
subsection  (b)  of  section  seventeen  of  this  Act  as  to  mterest  rates 
on  mortgage  loans  or  farm  loan  bonds,  nor  to  the  provisions  of  sub- 
sections first,  fourth,  sixth,  seventh,  and  tenth  of  section  twelve  as 
to  restrictions  on  mortgage  loans:    Provided,  however,  That  no 
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loans  shall  be  made  which  are  not  secured  by  first  mortgages  on 
farm  lands  within  the  State  in  which  such  joint  stock  land  bank  has 
its  principal  office,  or  within  some  one  State  contiguous  to  such 
State.  Such  joint  stock  land  banks  shall  be  subject  to  all  other 
restrictions  on  mortgage  loans  imposed  on  Federal  land  banks  in 
section  twelve  of  this  Act. 

(9)  Interest  rates;  increase. 

Joint  stock  land  banks  shall  in  no  case  charge  a  rate  of  interest 
on  farm  loans  exceeding  by  more  than  one  per  centum  the  rate  of 
interest  established  for  tfie  last  series  of  farm  loan  bonds  issued  by 
them. 

(10)  Unauthorized  commissions  or  charges. 

Joint  stock  land  banks  shall  in  no  case  demand  or  receive,  under 
any  form  or  pretense,  any  commission  or  charge  not  specifically  au- 
thorized in  this  Act. 

(11)  Farm  loan  bonds;  power  to  issue;  form  and  contents. 

Each  joint  stock  land  bank  organized  under  this  Act  shall  have 
authority  to  issue  bonds  based  upon  mortgages  taken  by  it  in  ac- 
cordance with  the  terms  of  this  Act.  Such  bonds  shall  be  in  form 
prescribed  by  the  Federal  Farm  Loan  Board,  and  it  shall  be  stated 
in  such  bonds  that  such  bank  is  organized  under  section  sixteen  of 
this  Act,  is  under  Federal  supervision,  and  operates  under  the  pro- 
visions of  this  Act.    (39  Stat.  374.) 

POWERS  OF  FEDERAL  FARM  LOAN  BOARD 

§  9835i.  (Act  July  17,  1916,  c.  245,  §  17.)     Emuneration  of  powers. 
The  Federal  Farm  Loan  Board  shall  have  power — 

(a)  Organizing  and  chartering  federal  land  banks,  national  farm 
loan  associations,  and  joint  stock  land  banks;  authorizing  in- 
crease of  capital  stock. 

(a)  "To  organize  and  charter  Federal  land  banks,  and  to  charter 
national  farm  loan  associations  and  joint  stock  land  banks  subject 
to  the  provisions  of  this  Act,  and  in  its  discretion  to  authorize  them 
to  increase  their  capital  stock. 

(b)  Reviewing  and  altering  interest  rates. 

(b)  To  review  and  alter  at  its  discretion  the  rate  of  interest  to  be 
charged  by  Federal  land  banks  for  loans  made  by  them  under  the 
provisions  of  this  Act,  said  rates  to  be  uniform  so  far  as  practicable. 

(c)  Granting  or  refusing  authority  to  issue  farm  loan  bonds. 

(c)  To  grant  or  refuse  to  Federal  land  banks,  or  joint  stock  land 
banks,  authority  to  make  any  specific  issue  of  farm  loan  bonds. 

(d)  Making  rules  and  regulations  as  to  charges  on  loans. 

(d)  To  make  rules  and  regulations  respecting  the  charges  made 
to  borrowers  on  loans  under  this  Act  for  expenses  in  appraisal,  de- 
termination of  title,  and  recording. 

(e)  Requiring  reports  and  statements ;  examining  banks  and  associ- 
ations. 

(e)  To  require  reports  and  statements  of  condition  and  to  make 
examinations  of  all  banks  or  associations  doing  business  under  the 
provisions  of  this  Act. 

(f)  Prescribing  form  and  terms  of  farm  loan  bonds  and  surety 
bonds. 

(f)  To  prescribe  the  form  and  terms  of  farm  loan  bonds,  and  the 
form,  terms,  and  penal  sums  of  all  surety  bonds  required  under  this 
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Act  and  of  such  other  surety  bonds  as  they  shall  deem  necessary^ 
such  surety  bonds  to  cover  financial  loss  as  well  as  faithful  per* 
formance  of  duty. 

(g)  Regulating  pa3nnents  between  federal  land  banks. 

(g)  To  require  Federal  land  banks  to  pay  forthwith  to  any  Fed- 
eral land  bank  their  equitable  proportion  of  any  sums  advanced  by 
said  land  bank  to  pay  the  coupons  of  any  other  land  bank,  basing 
said  required  payments  on  the  amount  of  farm  loan  bonds  issued  by 
each  land  bank  and  actually  outstanding  at  the  time  of  such  re« 
quirement. 

(h)  Suspending  or  removal  of  directors,  registrars,  appraisers,  ex* 
aminers,  etc. 
(h)  To  suspend  or  to  remove  for  cause  any  district  director  or 
any  registrar,  appraiser,  examiner,  or  other  official  appointed  by 
said  board  under  authority  of  section  three  of  this  Act,  the  cause 
of  such  suspension  or  removal  to  be  communicated  forthwith  in 
writing  by  the  Federal  Farm  Loan  Board  to  the  person  suspended 
or  removed,  and  in  case  of  a  district  director  to  the  proper  r  ederal 
land  bank. 

(i)  Exercising  supervisory  authority  over  federal  land  banks. 

(i)  To  exercise  general  supervisory  authority  over  the  Federal 
land  banks,  the  national  farm  loan  associations,  and  the  joint  stock 
land  banks  herein  provided  for. 

(J)  Incidental  powers. 

(j)  To  exercise  such  incidental  powers  as  shall  be  necessary  or 
requisite  to  fulfill  its  duties  and  carry  out  the  purposes  of  this  Act. 
(39  Stat  375.) 

APPLICATIONS  FOR  FARM  LOAN  BONDS 

§  983Sii.  (Act  July  17,  1916,  c-  245,  §  18.)  (1)  Application 
through  farm  loan  registrar;  collateral  security  accon^)anying; 
schedule  of. 
Any  Federal  land  bank,  or  joint  stock  land  bank,  which  shall 
have  voted  to  issue  farm  loan  bonds  under  this  Act,  shall  make 
written  application  to  the  Federal  Farm  Loan  Board,  through  the 
farm  loan  registrar  of  the  district,  for  approval  of  such  issue.  With 
said  application  said  land  bank  shall  tender  to  said  farm  loan  regis- 
trar as  collateral  security  first  mortgages  on  farm  lands  qualified 
under  the  provisions  of  section  twelve,  section  fifteen,  or  section 
sixteen  of  this  Act,  or  United  States  Government  bonds,  not  less  in 
aggregate  amount  than  the  sum  of  the  bonds  proposed  to  be  issued. 
Said  bank  shall  furnish  with  such  mortgages  a  schedule  containing 
a  description  thereof  and  such  further  information  as  may  be  pre- 
scribed by  the  Federal  Farm  Loan  Board. 

(2)  Investigation  and  appraisal  of  securities  tendered  by  Federal 
Farm  Loan  Board. 

Upon  receipvt  of  such  application  said  farm  loan  registrar  shall 
verify  said  schedule  and  shall  transmit  said  application  and  said 
schedule  to  the  Federal  Farm  Loan  Board,  giving  such  further  in- 
formation pertaining  thereto  as  he  may  possess.  The  Federal  Farm 
Loan  Board  shall  forthwith  cause  to  be  made  such  investigation  and 
appraisement  of  the  securities  tendered  as  it  shall  deem  wise,  and 
it  shall  grant  in  whole  or  in  part,  or  reject  entirely,  such  application. 

(3)  Transmission  of  decisions  of  Federal  Farm  Loan  Board  to  land 
bank  and  farm  loan  registrar;  information  by  registrar  to  Farm 
Loan  Board. 

The  Federal  Farm  Loan  Board  shall  promptly  transmit  its  deci- 
sion as  to  any  issue  of  farm  loan  bonds  to  the  land  bank  applying 
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for  the  same  and  to  the  farm  loan  registrar  of  the  district.  Said  reg- 
istrar shall  furnish,  in  writing,  such  information  regarding  any  issue 
of  farm  loan  bonds  as  the  Federal  Farm  Loan  Board  may  at  any 
time  require. 

(4)  Approval  in  writing  of  issue  of  farm  loan  bonds. 

No  issue  of  farm  loan  bonds  shall  be  authorized  unless  the  Fed- 
eral Farm  Loan  Board  shall  approve  such  issue  in  writing.  (39  Stat. 
375.) 

ISSUE  OF  FARM  LOAN  BONDS 

§  9835J.  (Act  July  17,  1916,  c.  245,  §  19.)  (1)  Duties  of  farm  loan 
registrars. 
Whenever  any  farm  loan  registrar  shall  receive  from  the  Federal 
Farm  Loan  Board  notice  that  it  has  approved  any  issue  of  farm  loan 
bonds  under  the  provisions  of  section  eighteen  he  shall  forthwith 
take  such  steps  as  may  be  necessary,  in  accordance  with  the  provi- 
sions of  this  Act,  to  insure  the  prompt  execution  of  said  bonds  and 
the  delivery  of  the  same  to  the  land  bank  applying  therefor. 

(2)  Return  of  collateral  securities  on  rejection  of  application. 

.  Whenever  the  Federal  Farm  Loan  Board  shall  reject  entirely  any 
application  for  an  issue  of  farm  loan  bonds,  the  first  mortgages  and 
bonds  tendered  to  the  farm  loan  registrar  as  collateral  security 
therefor  shall  be  forthwith  returned  to  said  land  bank  by  him. 

(3)  Disposition  of  collateral  security  on  approval  of  application  for 
issue. 

Whenever  the  Federal  Farm  Loan  Board  shall  approve  an  issue 
of  farm  loan  bonds,  the  farm  loan  registrar  having  the  custody  of 
the  first  mortgages  and  bonds  tendered  as  collateral  security  for 
such  issue  of  bonds  shall  retain  in  his  custody  those  first  mortgages 
and  bonds  which  are  to  be  held  as  collateral  security,  and  shall  re- 
turn to  the  bank  owning  the  same  any  of  said  mortgages  and  bonds 
which  are  not  to  be  held  by  him  as  collateral  security.  The  land 
bank  which  is  to  issue  said  farm  loan  bonds  shall  transfer  to  said 
registrar,  by  assignment,  in  trust,  all  first  mortgages  and  bonds 
which  are  to  be  held  by  said  registrar  as  collateral  security,  said  as- 
signment providing  for  the  right  of  redemption  at  any  time  by  pay- 
ment as  provided  in  this  Act  and  reserving  the  right  of  substitution 
of  other  mortgages  qualified  under  sections  twelve,  fifteen,  and  six- 
teen of  this  Act.  Said  mortgages  and  bonds  shall  be  deposited  in 
such  deposit  vault  or  bank  as  the  Federal  Farm  Loan  Board  shall 
approve,  subject  to  the  control  of  said  registrar  and  in  his  name  as 
trustee  for  the  bank  issuing  the  farm  loan  bonds  and  for  the  pros- 
pective holders  of  said  farm  loan  bonds. 

(4)  Mortgi^es  acceptable  as  collateral  security. 

No  mortgage  shall  be  accepted  by  a  farm  loan  registrar  from  a 
land  bank  as  part  of  an  offering  to  secure  an  issue  of  farm  loan 
bonds,  either  originally  or  by  substitution,  except  first  mortgages 
made  subject  to  the  conditions  prescribed  in  said  sections  twelve, 
fifteen,  and  sixteen. 

(5)  Limiting  amount  of  issue  to  collateral  security;  United  States 
bcmds  or  cash  in  lieu  of  mortgages  withdrawn. 

It  shall  be  the  duty  of  each  farm  loan  registrar  to  see  that  the 
farm  loan  bonds  delivered  by  him  and  outstanding  do  not  exceed 
the  amount  of  collateral  security  pledged  therefor.  Such  registrar 
may,  in  his  discretion,  temporarily  accept,  in  place  of  mortgages 
withdrawn,  United  States  government  bonds  or  cash. 
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(6)  Additional  collateral. 

The  Federal  Farm  Loan  Board  may,  at  any  time,  call  upon  any 
land  bank  for  additional  security  to  protect  the  bonds  issued  by  it. 
(39  Stat.  376.) 

FORM  OF  FARM  LOAN  BONDS 

§  9835k.  (Act  July  17,  1916,  c.  245,  §  20.)     (1)  Denominations; 
minimum  and  maximum  periods;  interest  coupons;  rate  of  in- 
terest. 
Bonds  provided  for  in  this  Act  shall  be  issued  in  denominations 
of  $25,  $50,  $100,  $500,  and  $1,000 ;  they  shall  run  for  specified  mini- 
mum and  maximum  periods,  subject  to  payment  and  retirement,  at 
the  option  of  the  land  bank,  at  any  time  after  five  years  from  the 
date  of  their  issue.     They  shall  have  interest  coupons  attached, 
payable  semiannually,  and  shall  be  issued  in  series  of  not  less  than 
$50,000,  the  amount  and  terms  to  be  fixed  by  the  Federal  Farm 
Loan  Board.    They  shall  bear  a  rate  of  interest  not  to  exceed  five 
per  centum  per  annum. 

(2)  Rules  and  regulations  relating  to  payment  of  bonds. 

The  Federal  Farm  Loan  Board  shall  prescribe  rules  and  regula- 
tions concerning  the  circumstances  and  manner  in  which  farm  loan 
bonds  shall  be  paid  and  retired  under  the  provisions  of  this  Act 

(3)  Delivery  of  bonds  to  banks. 

Farm  loan  bonds  shall  be  delivered  through  the  registrar  of  the 
district  to  the  bank  applying  for  the  same. 

(4)  Preparation  of  bonds ;  custody  of  plates,  dies,  etc. ;  expenses  of 
preparation;  exchange  for  registered  bonds;  reexchange  for 
coupon  bonds. 

In  order  to  furnish  farm  loan  bonds  for  delivery  at  the  Federal 
land  banks  and  joint  stock  land  banks,  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  to  prepare  suitable  bonds  in  such  form, 
subject  to  the  provisions  of  this  Act,  as  the  Federal  Farm  Loan 
Board  may  approve,  such  bonds  when  prepared  to  be  held  in  the 
Treasury  subject  to  delivery  upon  order  of  the  Federal  Farm  Loan 
Board.  The  engraved  plates,  dies,  bed-pieces,  and  so  forth,  exe- 
cuted in  connection  therewith  shall  remain  in  the  custody  of  the 
Secretary  of  the  Treasury.  Any  expenses  incurred  in  the  prepara- 
tion, custody,  and  delivery  of  such  farm  loan  bonds  shall  be  paid  by 
the  Secretary  of  the>  Treasury  from  any  funds  in  the  Treasury  not 
otherwise  appropriated:  Provided,  however.  That  the  Secretary 
shall  be  reimbursed  for  such  expenditures  by  the  Federal  Farm 
Loan  Board  through  assessment  upon  the  farm  land  banks  in  pro- 
portion to  the  work  executed.  They  may  be  exchanged  into  regis- 
tered bonds  of  any  amount,  and  reexchanged  into  coupon  bonds, 
at  the  option  of  the  holder,  under  rules  and  regulations  to  be  pre- 
scribed by  the  Federal  Farm  Loan  Board.    (39  Stat.  377.) 

SPECIAL  PROVISIONS  OF  FARM  IX) AN  BONDS 

§  9835/.  (Act  July  17,  1916,  c.  245,  §  21.)     (1)  Land  banks  bound 

by  acts  of  officers  and  Federal  Farm  Loan  Board  in  issue  of 

bonds. 

Each  land  bank  shall  be  bound  in  all  respects  by  the  acts  of  its 

officers  in  signing  and  issuing  farm  loan  bonds  and  by  the  acts  of 

the  Federal  Farm  Loan  Board  in  authorizing  their  issue. 

(2)  Liability  of  land  banks  for  bonds. 

Every  Federal  land  bank  issuing  farm  loan  bonds  shall  be  pri- 
marily liable  therefor,  and  shall  also  be  liable,  upon  presentation  of 
farm  loan  bond  coupons,  for  interest  payments  due  upon  any  farm 
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loan  bonds  issued  by  other  Federal  land  banks  and  remaining  un- 
paid in  consequence  of  the  default  of  such  other  land  banks ;  and 
every  such  bank  shall  likewise  be  liable  for  such  portion  of  the 
principal  of  farm  loan  bonds  so  issued  as  shall  not  be  paid  after  the 
assets  of  any  such  other  land  banks  shall  have  been  liquidated  and 
distributed:  Provided,  That  such  losses,  if  any,  either  of  interest 
or  of  principal,  shall  be  assessed  by  the  Federal  Farm  Loan  Board 
against  solvent  land  banks  liable  therefor  in  proportion  to  #the 
amount  of  farm  loan  bonds  which  each  may  have  outstanding  at 
the  time  of  such  assessment. 

(3)  Record  on  minutes  of  liability  for  bonds. 

Every  Federal  land  bank  shall  by  appropriate  action  of  its  board 
of  directors,  duly  recorded  in  its  minutes,  obligate  itself  to  become 
liable  on  farm  loan  bonds  as  provided  in  this  section. 

(4)  Signing  and  attesting  bonds ;  certiticate  to. 

Every  farm  loan  bond  issued  by  a  Federal  land  bank  shall  be 
signed  by  its  president  and  attested  by  its  secretary,  and  shall  con- 
tain in  the  face  thereof  a  certificate  signed  by  the  Farm  Loan  Com- 
missioner to  the  eflFect  that  it  is  issued  under  the  authority  of  the 
Federal  Farm  Loan  Act,  has  the  approval  in  form  and  issue  of  the 
Federal  Farm  Loan  Board,  and  is  legal  and  regular  in  all  respects ; 
that  it  is  not  taxable  by  National,  State,  municipal,  or  local  au- 
thority ;  that  it  is  issued  against  collateral  security  of  United  States 
Government  bonds,  or  indorsed  first  mortgages  on  farm  lands,  at 
least  equal  in  amount  to  the  bonds  issued ;  and  that  all  Federal  land 
banks  are  liable  for  the  payment  of  each  bond.    (39  Stat.  377.) 

APPLICATION  OF  AMORTIZATION  AND  INTEREST  PAYMENTS 

§  9835m.  (Act  July  17,  1916,  c  245,  §  22.)     (1)  Notice  to  farm 
loan  registrars  of  interest,  amortization,  etc.,  payments  on  col- 
lateral security  for  farm  loan  bonds ;  crediting  payments ;  can- 
cellation of  mortgages  on  payment  in  full. 
Whenever  any  Federal  land  bank,  or  joint  stock  land  bank,  shall 
receive  any  interest,  amortization  or  other  payments  upon  any  first 
mortgage  or  bond  pledged  as  collateral  security  for  the  issue  of 
farm  loan  bonds,  it  shall  forthwith  notify  the  farm  loan  registrar  of 
the  items  so  received.     Said  registrar  shall  forthwith  cause  such 
payment  to  be  duly  credited  upon  the  mortgage  entitled  to  such 
credit.    Whenever  any  such  mortgage  is  paid  in  full,  said  registrar 
shall  cause  the  same  to  be  canceled  and  delivered  to  the  prpper  land 
bank,  which  shall  promptly  satisfy  and  discharge  the  lien  of  record 
and  transmit  such  canceled  mortgage  to  the  original  maker  thereof, 
or  his  heirs,  administrators,  executors,  or  assigns. 

(2)  Withdrawal  of  collateral  security  and  substitution  of  other  se- 
curity therefor. 

Upon  written  application  by  any  Federal  land  bank,  or  joint  stock 
land  bank,  to  the  farm  loan  registrar,  it  may  be  permitted,  in  the 
discretion  of  said  registrar,  to  withdraw  any  mortgages  or  bonds 
pledged  as  collateral  security  under  this  Act,  and  to  substitute  there- 
for other  similar  mortgages  or  United  States  Government  bonds 
not  less  in  amount  than  the  mortgages  or  bonds  desired  to  be  with- 
drawn. 

(3)  Place  and  mode  of  payment  of  £arm  loan  bonds  or  interest 
thereon;  cancellation  on  payment. 

Whenever  any  farm  loan  bonds,  or  coupons  or  interest  payments 
of  such  bonds,  are  due  under  their  terms,  they  shall  be  payable  at 
the  land  bank  by  which  they  were  issued,  in  gold  or  lawful  money, 
and  upon  payment  shall  be  duly  canceled  by  said  bank.    At  the  dis- 
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cretion  of  the  Federal  Farm  Loan  Board,  payment  of  any  farm  loan 
bond  or  coupon  or  interest  payment  may,  however,  be  authorized 
to  be  made  at  any  Federal  land  bank,  any  joint  stock  land  bank,  or 
any  other  bank,  under  rules  and  regulations  to  be  prescribed  by  the 
Federal  Farm  Loan  Board. 

(4)  Withdrawal  of  collateral  security  on  surrender  of  farm  loan 
bonds. 

When  any  land  bank  shall  surrender  to  the  proper  farm  loan  reg- 
istrar any  farm  loan  bonds  of  any  series,  canceled  or  uncanceled, 
said  land  bank  shall  be  entitled  to  withdraw  first  mortgages  and 
bonds  pledged  as  collateral  security  for  any  of  said  series  of  farm 
loan  bonds  to  an  amount  equal  to  the  farm  loan  bonds  so  surren- 
dered, and  it  shall  be  the  duty  of  said  registrar  to  permit  and  direct 
the  delivery  of  such  mortgages  and  bonds  to  such  land  bank. 

(5)  Interest  pa3rments  on  hypothecated  first  mortgages. 

Interest  payments  on  hypothecated  first  mortgages  shall  be  at  the 
disposal  of  the  land  bank  pledging  the  same,  and  shall  be  available 
for  the  payment  of  coupons  and  the  interest  of  farm  loan  bonds  as 
they  become  due. 

(6)  Face  value  of  bonds  or  interest  coupons  to  holders. 

Whenever  any  bond  matures,  or  the  interest  on  any  registered 
bond  is  due,  or  the  coupon  on  any  coupon  bond  matures,  and  the 
same  shall  be  presented  for  payment  as  provided  in  this  Act,  the 
full  face  value  thereof  shall  be  paid  to  the  holder. 

(7)  Amortization,  etc.,  payments  on  principal  of  first  mortgages 
to  constitute  trust  fund. 

Amortization  and  other  payments  on  the  principal  of  first  mort- 
gages held  by  a  farm  loan  registrar  as  collateral  security  for  the 
issue  of  farm  loan  bonds  shall  constitute  a  trust  fund  in  the  hands 
of  the  Federal  land  bank  or  joint  stock  land  bank  receiving  the 
same,  and  shall  be  applied  or  employed  as  follows: 

(I)  Application  of  trust  fund  in  cases  of  federal  land  banks. 
In  the  case  of  a  Federal  land  bank — 

(a)  Payment  of  farm  loan  bonds  at  maturity. 

(a)  To  pay  off  farm  loan  bonds  issued  by  said  bank  as  they  ma- 
ture. 

(b)  Purchase  of  farm  loan  bonds. 

(b)  To  purchase  at  or  below  par  farm  loan  bonds  issued  by  said 
bank  or  by  any  other  Federal  land  bank. 

(c)  Loans  on  first  mortgages  on  farm  lands. 

(c)  To  loan  on  first  mortgages  on  farm  lands  within  the  land 
bank  district,  qualified  under  this  Act  as  collateral  security  for  an 
issue  of  farm  loan  bonds. 

(d)  Purchase  of  United  States  bonds. 

(d)  To  purchase  United  States  Government  bonds. 

(II)  Application  of  trust  fund  in  case  of  joint  stock  land  banks. 
In  the  case  of  a  joint  stock  land  bank — 

(a)  Payment  of  farm  loan  bonds  at  maturity. 

(a)  To  pay  off  farm  loan  bonds  issued  by  said  bank  as  they  ma- 
ture. 

(b)  Purchase  of  farm  loan  bonds. 

(b)  To  purchase  at  or  below  par  farm  loan  bonds. 

(c)  Loans  on  first  mortgages. 

(c)  To  loan  on  first  mortgages  qualified  under  section  sixteen 
of  this  Act. 
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(d)  Purchase  of  United  States  bonds. 

(d)  To  purchase  United  States  Government  bonds. 

(8)  Deposit  of  trust  fund  with  farm  loan  registrars  as  substituted 
collateral  security. 

The  farm  loan  bonds,  first  mortgages,  United  States  Government 
bonds,  or  cash  constituting  the  trust  fund  aforesaid,  shall  be  forth- 
with deposited  with  the  farm  loan  registrar  as  substituted  collateral 
security  in  place  of  the  sums  paid  on  the  principal  of  indorsed  mort- 
gages held  by  him  in  trust. 

(9)  Notice  to  farm  loan  registrars  of  disposition  of  payments  on 
principal  of  mortgages. 

Every  Federal  land  bank,  or  joint  stock  land  bank,  shall  notify 
the  farm  loan  registrar  of  the  disposition  of  all  payments  made  on 
the  principal  of  mortgages  held  as  collateral  security  for  an  issue 
of  farm  loan  bonds,  and  said  registrar  is  authorized,  at  his  discre- 
tion, to  order  any  of  such  payments,  or  the  proceeds  thereof,  wher- 
ever deposited  or  however  invested,  to  be  immediately  transferred 
to  his  account  as  trustee  aforesaid.    (39  Stat.  378.) 

RESERVES  AND  DIVIDEINDS  OF  LAND  BANKS 

§  9835n.  (Act  July  17,  1916,  c.  245,  §  23.)     (1)  Reserves;  amount; 

making  good  impairment;  debit  to  reserve  account  of  defaults 

in  payment  of  interest,  etc. 
Every  Federal  land  bank,  and  every  joint  stock  land  bank,  shall 
semiannually  carry  to  reserve  account  twenty-five  per  centum  of  its 
net  earnings  until  said  reserve  account  shall  show  a  credit  balance 
equal  to  twenty  per  centum  of  the  outstanding  capital  stock  of  said 
land  bank.  Whenever  said  reserve  shall  have  been  impaired,  said 
balance  of  twenty  per  centum  shall  be  fully  restored  before  any 
dividends  are  paid.  After  said  reserve  has  reached  the  sum  of  twen- 
ty per  centum  of  the  outstanding  capital  stock,  five  per  centum  of 
the  net  earnings  shall  be  annually  added  thereto.  For  the  period  of 
two  years  from  the  date  when  any  default  occurs  in  the  payment 
of  the  interest,  amortization  installments,  or  principal  on  any  first 
mortgage,  by  both  mortgagor  and  indorser,  the  amount  so  de- 
faulted shall  be  carried  to  a  suspense  account,  and  at  the  end  of 
the  two-year  period  specified,  unless  collected,  shall  be  debited  to 
reserve  account. 

(2)  Dividends  on  balance  of  net  earnings ;  investment  of  reserves. 

After  deducting  the  twenty-five  per  centum  or  the  five  per  cen- 
tum hereinbefore  directed  to  be  deducted  for  credit  to  reserve  ac- 
count, any  Federal  land  bank  or  joint  stock  land  bank  may  declare 
a  dividend  to  shareholders  of  the  whole  or  any  part  of  the  balance 
of  its  net  earnings.  The  reserves  of  land  banks  shall  be  invested  in 
accordance  with  rules  and  regulations  to  be  prescribed  by  the  Fed- 
eral Farm  Loan  Board.    (39  Stat.  379.) 

RESERVE  AND  DIVIDENDS  OF  NATIONAL  FARM)  LOAN  ASSOCIATIONS 

§  98350.  (Act  July  17,  1916,  c.  245,  §  24.)  (1)  Reserves;  amount. 
Every  national  farm  loan  association  shall,  out  of  its  net  earn- 
ings, semiannually  carry  to  reserve  account  a  sum  not  less  than  ten 
per  centum  of  such  -net  earnings  until  said  reserve  account  shall 
show  a  credit  balance  equal  to  twenty  per  centum  of  the  outstand- 
ing capital  stock  of  said  association. 

(2)  Reserves;  making  good  impairment. 

Whenever  said  reserve  shall  have  been  impaired,  said  credit  bal- 
ance of  twenty  per  centum  shall  be  fully  restored  before  any  divi- 
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such  association  insolvent  and  appoint  a  receiver  and  require  of 
him  such  bond  and  security  as  it  deems  proper:  Provided,  That  no 
national  farm  loan  association  shall  be  declared  insolvent  by  said 
board  until  the  total  amount  of  defaults  of  current  interest  and 
amortization  installments  on  loans  indorsed  by  national  farm  loan 
associations  shall  amount  to  at  least  $150,000  in  the  Federal  land 
bank  district,  unless  such  association  shall  have  been  in  default  for 
a  period  of  two  years.  Such  receiver,  under  the  direction  of  the 
Federal  Farm  Loan  Board,  shall  take  possession  of  the  books,  rec- 
'  ords,  and  assets  of  every  description  of  such  association,  collect  all 
debts,  dues,  and  claims  belonging  to  it,  and,  with  the  approval  of 
the  Federal  Farm  Loan  Board,  or  upon  the  order  of  a  court  of  rec- 
ord of  competent  jurisdiction,  may  sell  or  compound  all  bad  or 
doubtful  debts,  and,  on  a  like  approval  or  order,  may  sell  all  the 
real  and  personal  property  of  such  association,  on  such  terms  as  the 
Federal  Farm  Loan  Board  or  said  court  shall  direct. 

(2)  Insolvency  of  national  farm  loan  associations ;  receivers ;  pay- 
ments to  Treasurer  of  United  States. 

Such  receiver  shall  pay  over  all  mone3r  so  collected  to  the  Treas- 
urer of  the  United  States,  subject  to  the  order  of  the  Federal  Farm 
Loan  Board,  and  also  make  report  to  said  board  of  all  his  acts  and 
proceedings.  The  Secretary  of  the  Treasury  shall  have  authority  to 
deposit  at  interest  any  money  so  received. 

(3)  Insolvency  of  federal  land  banks  and  joint  stock  land  banks; 
receivers ;  powers  and  duties. 

Upon  default  of  any  obligation,  Federal  land  banks  and  joint 
stock  land  banks  may  be  declared  insolvent  and  placed  in  the  hands 
of  a  receiver  by  the  Federal  Farm  Loan  Board,  and  proceedings 
shall  thereupon  be  had  in  accordance  with  the  provisions  of  this 
section  regarding  national  farm  loan  associations. 

(4)  Insolvency  of  national  farm  loan  associations;  cancellation  of 
stock  held  in  federal  land  banks;  application  of  payments  on 
such  stock  to  payment  of  debts  of  association;  reduction  of 
capital  stock  of  federal  land  banks ;  certificate  of. 

If  any  national  farm  loan  association  shall  be  declared  insolvent 
and  a  receiver  shall  be  appointed  therefor  by  the  Federal  Farm 
Loan  Board,  the  stock  held  by  it  in  the  Federal  land  bank  of  its 
district  shall  be  canceled  without  impairment  of  its  liability  and  all 
payments  on  such  stock,  with  accrued  dividends,  if  any,  since  the 
date  of  the  last  dividend  shall  be  first  applied  to  all  debts  of  the 
insolvent  farm  loan  association  to  the  Federal  land  bank  and  the 
balance,  if  any,  shall  be  paid  to  the  receiver  of  said  farm  loan  as- 
sociation :  Provided,  That  in  estimating  said  debts  contingent  lia- 
bilities incurred  by  national  farm  loan  associations  under  the  pro- 
visions of  this  Act  on  account  of  default  of  principal  or  interest  of 
indorsed  mortgages  shall  be  estimated  and  included  as  a  debt,  and 
said  contingent  liabilities  shall  be  determined  by  agreement  be- 
tween the  receiver  and  the  Federal  land  bank  of  the  district,  subject 
to  the  approval  of  the  Federal  Farm  Loan  Board,  and  if  said  re- 
ceiver and  said  land  bank  can  not  agree,  then  by  the  decision  of  the 
Farm  Loan  Commissioner,  and  the  amount  thus  ascertained  shall 
be  deducted  in  accordance  with  the  provisions  of  this  section  from 
the  amount  otherwise  due  said  national  farm  loan  association  for 
said  canceled  stock.  Whenever  the  capital  stock  of  a  Federal  land 
bank  shall  be  reduced,  the  board  of  directors  shall  cause  to  be  ex- 
ecuted a  certificate  to  the  Federal  Farm  Loan  Board,  showing  such 
reduction  of  capital  stock,  and,  if  said  reduction  shall  be  due 
to  the  insolvency  of  a  national  farm  loan  association^  the  amount 
repaid  to  such  association. 
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(5)  Voluntary  liquidation ;  consent  of  Federal  Farm  Loan  Board ; 
consolidation  of  national  farm  loan  associations. 
No  national  farm  loan  association,  Federal  land  bank  or  joint 
stock  land  bank  shall  go  into  voluntary  liquidation  without  the 
written  consent  of  the  Federal  Farm  Loan  Board,  but  national  farm 
loan  associations  may  consolidate  under  rules  and  regulations  pro- 
mulgated by  the  Federal  Farm  Loan  Board.    (39  Stat.  38L) 

STATE  LEGISLATION 

§  9835U.  (Act  July  17,  1916,  c.  245,  §  30.)     (1)  Examination  of 
state  laws  relating  to  conveying  and  recording  land  titles, 
mortgage  foreclosures,  and  homestead  and  other  exemptions. 
It  shall  be  the  duty  of  the  Farm  Loan  Commissioner  to  make  ex- 
amination of  the  laws  of  every  State  of  the  United  States  and  to 
inform  the  Federal  Farm  Loan  Board  as  rapidly  as  may  be  whether 
in  his  judgment' the  laws  of  each  State  relating  to  the  conveying 
and  recording  of  land  titles,  and  the  foreclosure  of  mortgages  or 
other  instruments  securing  loans,  as  well  as  providing  homestead 
apd  other  exemptions  and  granting  the  power  to  waive  such  exemp- 
tions as  respects  first  mortgages,  are  such  as  to  assure  the  holder 
thereof  adequate  safeguards  against  loss  in  the  event  of  default  on 
loans  secured  by  any  such  mortgages. 

(2)  First  mortgages  ineligible  as  basis  of  issue  of  farm  loan  bonds, 
when ;  assistance  in  examinations  by  Attorney  General  or  spe- 
cial counsel. 

Pending  the  making  of  such  examination  in  the  case  of  any  State, 
the  Federal  Farm  Loan  Board  may  declare  first  mortgages  on  farm 
lands  situated  within  such  State  ineligible  as  the  basis  for  an  issue 
of  farm  loan  bonds;  and  if  said  examination  shall  show  that  the 
laws  of  any  such  State  afford  insufficient  protection  to  the  holder  of 
first  mortgages  of  the  kinds  provided  in  this  Act,  said  Federal  Farm 
Loan  Board  may  declare  said  first  mortgages  on  land  situated  in 
such  State  ineligible  during  the  continuance  of  the  laws  in  ques- 
tion. In  making  his  examination  of  the  laws  of  the  several  States 
and  forming  his  conclusions  thereon  said  Farm  Loan  Commissioner 
may  call  upon  the  office  of  the  Attorney  General  of  the  United 
States  for  any  needed  legal  advice  or  assistance,  or  may  employ 
special  counsel  in  any  State  where  he  considers  such  action  neces- 
sary. 

(3)  Statements  as  when  and  why  act  can  not  be  complied  with  un- 
der state  laws. 

At  the  request  of  the  Executive  of  any  State  the  Federal  Farm 
Loan  Board  shall  prepare  a  statement  setting  forth  in  what  respects 
the  requirements  of  said  board  can  not  be  complied  with  under  the 
existing  laws  of  such  State.    (39  Stat.  382.) 

PENALTIES 

§  9835V.  (Act  July  17,  1916,  c.  245,  §  31.)     (1)  False  statements 
in  applications  for  loans;  willful  overvaluation  of  land  by  loan 
committees  or  appraisers;   acceptance  of  loan  or  gratuity  by 
land  bank  examiners. 
Any  applicant  for  a  loan  under  this  Act  who  shall  knowingly 
make  any  false  statement  in  his  application  for  such  loan,  and  any 
member  of  a  loan  committee  or  any  appraiser  provided  for  in  this 
Act  who  shall  willfully  overvalue  any  land  offered  as  security  for 
loans  under  this  Act,  shall  be  punished  by  a  fine  of  not  exceeding 
$5,000,  or  by  imprisonment  not  exceeding  one  year,  or  both.    Any 
examiner  appointed  under  this  Act  who  shall  accept  a  loan  or  gratu- 
ity from  any  land  bank  or  national  farm  loan  association  examined 
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by  him,  or  from  any  person  connected  with  any  such  bank  or  as- 
sociation in  any  capacity,  shall  be  punished  by  a  fine  of  not  exceed- 
ing $5,(XX),  or  by  imprisonment  not  exceeding  one  year,  or  both,  and 
may  be  fined  a  further  sum  equal  to  the  money  so  loaned  or  gratu- 
ity given,  and  shall  forever  thereafter  be  disqualified  from  holding 
office  as  an  examiner  under  the  provisions  of  this  Act.  No  examin- 
er, while  holding  such  office,  shall  perform  any  other  service  for 
compensation  for  any  bank  or  banking  or  loan  association,  or  for 
any  person  connected  therewith  in  any  capacity. 

(2)  Falsely  making,  forging  or  counterfeiting,  etc.,  bonds  or  cou- 
pons; passing,  etc.,  false,  etc.,  bonds  or  coupons;  falsely  alter- 
ing, etc.,  bonds  or  coupons. 

Any  person  who  shall  falsely  make,  forge,  or  counterfeit,  or  cause 
or  procure  to  be  falsely  made,  forged,  or  counterfeited,  or  willingly 
aid  or  assist  in  falsely  making,  forging,  or  counterfeiting  any 
bond,  coupon,  or  paper  in  imitation  of,  or  purporting  to  be  in  imita- 
tion of,  the  bonds  or  coupons  issued  by  any  land  bank  or  national 
farm  loan  association,  now  or  hereafter  authorized  and  acting  under 
the  laws  of  the  United  States ;  or  any  person  who  shall  pass,  utter, 
or  publish,  or  attempt  to  pass,  utter,  or  publish  any  false,  forged,  or 
counterfeited  bond,  coupon,  or  paper  purporting  to  be  issued  by 
any  such  bank  or  association,  knowing  the  same  to  be  falsely  made, 
forged,  or  counterfeited ;  or  whoever  shall  falsely  alter,  or  cause  or 
procure  to  be  falsely  altered,  or  shall  willingly  aid  or  assist  in 
falsely  altering  any  such  bond,  coupon,  or  paper,  or  shall  pass,  utter, 
or  publish  as  true  any  falsely  altered  or  spurious  bond,  coupon,  or 
paper  issued,  or  purporting  to  have  been  issued,  by  any  such  bank 
or  association,  knowing  the  same  to  be  falsely  altered  or  spurious, 
shall  be  punished  by  a  fine  of  not  exceeding  $5,000  or  by  imprison- 
ment not  exceeding  five  years,  or  both. 

(3)  Officers,  directors,  attorneys  or  employ^  of  national  farm  loan 
association,  federal  land  bank,  or  joint  stock  land  bank  receiv- 
ing unauthorized  fee,  commission,  etc.;  federal  land  bank  or 
national  farm  association  charging  or  receiving  unauthorized 
fee,  commission,  etc. ;  examiner  disclosing  names  of  borrowers. 

Other  than  the  usual  salary  or  director's  fee  paid  to  any  officer, 
director,  or  employee  of  a  national  farm  loan  association,  a  Federal 
land  bank,  or  a  joint  stock  land  bank,  and  other  than  a  reasonable 
fee  paid  by  such  association  or  bank  to  any  officer,  director,  attor- 
ney, or  employee  for  services  rendered,  no  officer,  director,  attorney,' 
or  employee  of  an  association  or  bank  organized  under  this  Act 
shall  be  a  beneficiary  of  or  receive,  directly  or  indirectly,  any  fee, 
commission,  gift,  or  other  consideration  for  or  in  connection  with 
any  transaction  or  business  of  such  association  or  bank.  No  land 
bank  or  national  farm  loan  association  organized  under  this  Act 
shall  charge  or  receive  any  fee,  commission,  bonus,  gift,  or  other 
consideration  not  herein  specifically  authorized.  No  examiner,  pub- 
lic or  private,  shall  disclose  the  names  of  borrowers  to  other  than 
the  proper  officers  of  a  national  farm  loan  association  or  land  bank 
without  first  having  obtained  express  permission  in  writing  from 
the  Farm  Loan  Commissioner  or  from  the  board  of  directors  of 
such  association  or  bank,  except  when  ordered  to  do  so  by  a  court 
of  competent  jurisdiction  or  by  direction  of  the  Congress  of  the 
United  States,  or  of  either  House  thereof,  or  any  committee  of 
Congress  or  of  either  House  duly  authorized.  Any  person  violat- 
ing any  provision  of  this  paragraph  shall  be  punished  by  a  fine  of 
not  exceeding  $5,000  or  by  imprisonment  not  exceeding  one  year, 
or  both. 
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{4)  Embezzlement,  etc.,  of  moneys,  ftmds,  etc.,  of  national  farm 

loan  associations,  federal  land  banks,  or  joint  stock  land  banks 

by  persons  connected  therewith,  or  defrauding  same,  or  aiding 

and  abetting  therein. 

Any  person  connected  in  any  capacity  with  any  national  farm 

loan  association,  Federal  land  bank,  or  joint  stock  land  bank,  who 

embezzles,  abstracts,  or  willfully  misapplies  any  moneys,  funds, 

or  credits  thereof,  or  who  without  authority  from  the  directors 

draws  any  order,  assigns  any  note,  bond,  draft,  mortgage,  judgment, 

or  decree  thereof,  or  who  makes  any  false  entry  in  any  book,  report, 

or  statement  of  such  association  or  land  bank  with  intent  in  either 

case  to  defraud  such  institution  or  any  other  company,  body  politic 

or  corporate,  or  any  individual  person,  or  to  deceive  any  officer  of  a 

national  farm  loan  association  or  land  bank  or  any  agent  appointed 

to  examine  into  the  affairs  of  any  such  association  or  bank,  and 

every  person  who  with  like  intent  aids  or  abets  any  officer,  clerk, 

or  agent  in  any  violation  of  this  section,  shall  be  punished  by  a  fine 

of  not  exceeding  $5,000  or  by  imprisonment  not  exceeding  five 

years,  or  both. 

(5)  Deceiving,  defrauding,  etc.,  or  attempting  to  deceive,  defraud, 
etc.,  by  false  pretenses  as  to  character,  etc.,  of  farm  loan  bonds 
or  coupons. 

Any  person  who  shall  deceive,  defraud,  or  impose  upon,  or  who 
.shall  attempt  to  deceive,  defraud,  or  impose  upon,  any  person,  firm, 
or  corporation  by  making  any  false  pretense  or  representation  re- 
garding the  character,  issue,  security,  or  terms  of  any  farm  loan 
bond,  or  coupon,  issued  under  the  terms  of  this  Act ;  or  by  falsely 
pretending  or  representing  that  any  farm  loan  bond,  or  coupon, 
issued  under  the  terms  of  this  Act  by  one  class  of  land  banks  is  a 
farm  loan  bond,  or  coupon,  issued  by  another  class  of  banks;  or 
by  falsely  pretending  or  representing  that  any  farm  loan  bond,  or 
coupon,  issued  under  the  terms  of  this  Act,  or  anything  contained 
in  said  farm  loan  bond,  or  coupon,  is  anything  other  than,  or  differ- 
ent from,  what  it  purports  to  be  on  the  face  of  said  bond  or  coupon, 
shall  be  fined  not  exceeding  $500  or  imprisoned  not  exceeding  one 
year,  or  both. 

(6)  Arrest,  etc.,  of  violators  of  act  by  Secret  Service  Division  of 
Treasury  Department. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  direct  and 
use  the  Secret  Service  Division  of  the  Treasury  Department  to  de- 
tect, arrest,  and  deliver  into  custody  of  the  United  States  marshal 
having  jurisdiction,  any  person  or  persons  violating  any  of  the  pro- 
visions of  this  section.    (39  Stat.  382.) 

GOVERNMENT  DEPOSITS 

§  9835w.  (Act  July  17,  1916,  c.  245,  §  32.)     Deposits  for  temporary 
use  with  federal  land  banks ;  certificates  of  indebtedness  there- 
for ;  redemption ;  aggregate  of  deposits. 
The  Secretary  of  the  Treasury  is  authorized,  in  his  discretion, 
upon  the  request  of  the  Federal  Farm  Loan  Board,  to  make  deposits 
for  the  temporary  use  of  any  Federal  land  bank,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated.     Such  Federal  land 
bank  shall  issue  to  the  Secretary  of  the  Treasury  a  certificate  of 
indebtedness  for  any  such  deposit,  bearing  a  rate  of  interest  not  to 
exceed  the  current  rate  charged  for  other  Government  deposits,  to 
be  secured  by  farm  loan  bonds  or  other  collateral,  to  the  satisfaction 
of  the  Secretary  of  the  Treasury.    Any  such  certificate  shall  be  re- 
deemed and  paid  by  such  land  bank  at  the  discretion  of  the  Secre- 
tary of  the  Treasury.    The  aggregate  of  all  sums  so  deposited  by 
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the  Secretary  of  the  Treasury  shall  not  exceed  the  sum  of  $6,000,000 
at  any  one  time,    (39  Stat.  384.) 

ORGANIZATION  EXPENSBS 

§  9835x.  (Act  July  17,  1916,  c.  245,  §  33.)  Appropriation  for  ex- 
penses. 
The  sum  of  $100,000,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  be  expended  under  the  direction  of  the  Fed- 
eral Farm  Loan  Board,  for  the  purpose  of  carrying  into  effect  the 
provisions  of  this  Act,  including  the  rent  and  equipment  of  neces- 
sary offices.   (39  Stat.  384.) 

LIMITATION  OF  COURT  DECISIONS 

§  9835y.  (Act  July  17,  1916,  c.  245,  §  34.)  Effect  of  partial  in- 
validity of  Act. 
If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for 
any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to 
be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the 
remainder  of  this  Act,  but  shall  be  confined  in  its  operation  to  the 
clause,  sentence,  paragraph,  or  part  thereof  directly  involved  in 
the  controversy  in  which  such  judgment  shall  have  been  rendered. 
(39  Stat.  384.) 

REPEALING  CLAUSE 

§  9835z.  (Act  July  17,  1916,  c.  245,  §  35.)  Acta  repealed;  time  of 
taking  effect  of  act;  amendment,  etc.,  of  act. 
All  Acts  or  parts  of  Acts  inconsistent  with  this  Act  are  hereby 
repealed,  and  this  Act  shall  take  effect  upon  its  passage.  The  right 
to  amend,  alter,  or  repeal  this  Act  is  hereby  expressly  reserved.  (39 
Stat.  384.) 

(12136) 


[End  ot  Yolums  9] 
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